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L E T T E R  O F  I N T E N T

It is the intent of the S e n a t e  L a b o r  arid C o m m e r c e  C o m m i t t e e  that the 

d e t a i l e d  c o m m e n t a r y  a c c o m p a n y i n g  S.B. 246, H o u s e  and S en a t e  Joint J o u r n s i  

S u p p l e m e n t  No, 11, be c o n s i d e r e d  a c o m p r e h e n s i v e  g u i d e  to the p r o p o s e d  

n e w  A l a s k a  C o r p o r a t i o n  C o d e  and as such sh o u ld  be amended and revised 

a c c o r d i n g l y  if a n y  c h a n g e s  are m a d e  to S.B. 246.

T h e  f o l l o w i n g  n a r r a t i v e  c h an g e w  r e f l e c t  the a m e n d m e n t s  a d o p t e d  in CSSB 

246 ( L & C ) .

(At p ag e  89 of the H o u s e  and S e n a t e  J oint J o u r n a l  S u p p l e m e n t a l  for April 

8 , 1983, the O f f i c i a l  C o m m e n t  to S e c t i o n  388 sh o u ld  be a m e n de d  to read):

O f f i c i a l  C o m m e n t  to AC C  S e c t i on  1 0 . 0 6 . 3 8 8 . A C Q U I S I T I O N  O F  C O R P O R A T I O N ' S  

OWN S H A R E S;  R E I S S U A N C E  O R  RE T I R E M E N T.

S C O P E : A C C sec. 388 s p e c i f i e s  the tr e at m e n t  to be g i v e n  r e d e em e d  or

r e p u r c h a s e d  shares. T h e y  revert to the sta of a u t h o r i z e d  but u n i s s u e d  

sh a r e s  un l e s s the a r t i c l e s  of i n c o r p o r a t i o n  p r o h ib i t  reissuance. If 

r e i s s u a n c e  is p r oh i b i t e d ,  the a r t i c l e  s t a t i n g  the n u m b e r  of a u t h o r i z e d  

s h a r e s  m u s t  be a m e n d e d  to refl e ct  the l o w e r e d  number. Such an a m e n d m e n t  

of th e  a r t i c l e s  mus t be filed w i t h  the c o m m i s s io n e r .  S h a r e h o l d e r  

a p p r o v a l  of the r e q u i r e d  a m e n d m e n t  is not n ecessary.

W h i l e  sec. 388 a b o l i s h e d  the a n t i q u a t e d  a c c o u n t i n g  c o n c e pt  of " t r e a s u r y  

s h a res", n o t h i n g  in this s e c t i o n  is i n t e n d e d  to p r e j u d i c e  the pres e n t  or 

c o n t i n g e n t  c o n t r a c t  r i g h t s  w h i c h  p r e - A C C  c o r p o r a t i o n s  m a y  hav e  c r e a t e d  in 

r e a c q u i r e d  sh a r es  d e s c r i b e d  as " t r e a s u r y  s h a r e s . "

C H A N C E  IN FO R M E R  A L A S K A  L A W : ACC sec. 388 is taken f r o m  C C L  S e c t i o n  510.

It c o n t i n u e s  p rior A l a s k a  law (former AS 10.05.312-345) in r e q u i r i n g  a 

f i l i n g  w i t h  ‘•he c o m m i s s i o n e r  of an a m e n d m e n t  to the articles. It d e p a r t s 

fro m and s i m p l i f i e s  p r i o r  law by the e l i m i n a t i o n  of the c o n ce p t  of 

" t r e a s u r y  s h a r es . "

O F F I C I A L  BU1INCIS



•  $  #

(At p a g e  123 of the H o u s e  and S e n a t e  J o i n t J o u r n a l  S u p p l e m e n t  for A p r i l  

8 , 1983, the O f f i c i a l  C o m m e n t  to S e c t i o n  455 sh o u l d  be a m e n d e d  tc read):

O f f i c i a l  C o m m e n t  to ACC S e c t io n  1 0 . 0 6 . 4 5 5 . C L A S S I F I C A T I O N  O F  D I R E C T O R S .

S C O P E : Sec. 455 p ro v i d e s  for o p t i o n a l  c l a s s i f i c a t i o n  of a board

c o n s i s t i n g  of a m i n i m u m  m e m b e r s h i p  w h i l e  t a k i n g  s teps to p r e c l u d e  the 

a d o p t i o n  of suc h  a s c h e m e  for a c o r p o r a t i o n  w h i c h  h as  not e l i m i n a t e d  

c u m u l a t i v e  v o t i n g  f r o m  a d o p t i n g  s u c h  a c l a s s i f i c a t i o n  s c h e m e  by a m e n d m e n t  

if s h a r e s  s u f f i c i e n t  to e le c t  one d i r e c t o r  u n d e r  c u m u l a t i v e  v o t i n g  o pp o s e  

s u c h  amend m e n t .  Sec. 455 r ep l a c e s  f o r m e r  AS 10.05.186.

C H A N G E  IN F O R M E R  A L A S K A  L A W : Sec. 455(a) is an e n a c t m e nt  of M o d e l  Act

S e c t i o n  37 and w o r k s  an i m p o r t a n t  ch an g e  f r o m  for m e r  AS 10.05.186 

r e s p e c t i n g  the e l e ction to c l a s s i f y  the board. U n d e r  p r i o r  A l a s k a  law 

this d e c i s i o n  c ould be taken by a b y l a w  a d o p t e d  by the board w i t h o u t  

s h a r e h o l d e r  p a r t i c i p a ti o n .  T h e  d a n g e r  to m i n o r i t y  s ha r e  r e p r e s e n t a t i o n  

in s u c h  c i r c u m s t a n c e s  led to s u b s e c t i o n  (a)'s r e q u i r e m e n t  that the 

e l e c t i o n  be t ak e n  in the a r ticles, w h i c h  i n s u r e s  s h a r e h o l d e r  

p a r t i c i p a t i on .

S u b s e c t i o n  (b) is new, C o n t i n u i n g  the c o n c e r n  for m i n o r i t y  share 

r e p r e s e n t a t i o n  on the board of a c o r p o r a t i o n  wh i c h  has not e li m i n a t e d  

c u m u l a t i v e  voting, sec. 455(b) p r e c l u d e s  a me n d m e n t  of the a r t i c l e s  to 

c l a s s i f y  the b o a r d if the n u m b e r  of sh a re s  v o t i n g  "no" on the am e n d m e n t  

or r e f u s i n g  to consent in w r i t i n g  w o u l d  be s u f f i c i e n t  to e lect one 

d i r e c t o r  if v o t e d  c u m u l a t i v e l y  at an e l e c t i o n  of the e nt i r e  board.

S u b s e c t i o n  (c) is new. It p e r m it s  b oard c l a s s i f i c a t i o n  p u r s u a n t  to the 

t erms of a p r o v i s i o n  in the b y l a w s  r a t h e r  than the a r t i c l e s  of 

in o rporation. In o rder to c l a s s i f y  a board un d e r  sec. 455(c) it is 

n e c e s s a r y  that the b y l a w  h ave b e e n  adopted p r i o r  to M a r c h  24, 1982 wi t h  

or w i t h o u t  s h a r e h o l d e r  p a r ti c i p a t i o n ,  and that it c o n t ai n s  n o t h i n g  which, 

w e r e  it a p r o v i s i o n  in the a r t i c l e s  of inc or p o r a t i o n,  w o u ld  of f e nd  s e c . 

4 55(a). Thus, all of the r e s t r i c t i o n s  on the m i n i m u m  size of the board, 

the m i n i m u m  n u m b e r  of classes, and the terms of the d i r e c t o r  o f fice set 

forth in sec. 455(a) limit the terms of any b y l a w  w h i c h  w o u l d  be 

e f f e c t i v e  u n d e r  sec. 455(c).
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LETTER OF INTENT

It is the intent of the Senate Labor and Commerce Committee that the 
detailed commentary accompanying S.B. 246, House and Senate Joint Journal 
Supplement No. 11, be considered a comprehensive guide to the proposed 
new Alaska Corporation Code and as such should be amended and revised 
accordingly if any changes are made to S.B. 246.

The following narrative changes reflect the amendments adopted in CSSB 
246 (L&C).

P O U C H  V  • J U N E A U .  A L A S K A  99811 
(907) 465-3844

(At page 89 . f the House and Senate Joint Journal Supplemental for April 
8, 1983, the Official Comment to Section 388 should be amended to read):

Official Comment to ACC Section 10.06.388. ACQUISITION OF CORPORATION'S 
OWN SHARES; REISSUANCE OR RETIREMENT.

SCOPE: ACC sec. 388 specifics the treatment to be given redeemed or
repurchased shares. They revert to the status of authorized but unissued 
shares unless the articles of incorporation prohibit reissuancc. If 
reissuance is prohibited, the article stating the number of authorized 
shares must be amended to reflect the lowered number. Such an amendment 
of the articles must be filed with the commissioner. Shareholder 
approval of the required amendment is not necessary.

While sec. 388 abolished the antiquated accounting concept of "treasury 
shares', nothing in this section is intended to prejudice the present or 
contingent contract rights which pre-ACC corporations may have created in 
reacquired shares described as "treasury shares."

CHANGE IN FORMER ALASKA LAW: ACC sec. 388 is taken from GCL Section 510,
It continues prior Alaska law (former AS 10.05.312-345) in requiring a 
filim; witli the commissioner of an amendment to the articles. It departs 
from nnd simplifies prior law by the elimination of the concept of 
"treasury shares."



(At page 123 of the House and Senate Joint Journal Supplement for April 
8, 1983, the Official Comment to Section 455 should be amended to read):

Official Comment to ACC Section 10.06.455. CLASSIFICATION OF DIRECTORS.

SCOPE: Sec. 455 provides for optional classificrtion of a board
consisting of a minimum membership while taking steps to preclude the 
adoption of such a scheme for a corporation which has not eliminated 
cumulative voting from adopting such a classification scheme by amendment 
if shares sufficient to elect one director under cumulative voting oppose 
such amendment. Sec. 455 replaces former AS 10.05.186.

CHANGE IN FORMER ALASKA LAW: Sec. 455(a) is an enactment of Model Act
Section 37 and works an important change from former AS 10.05.186 
respecting the election to classify the board. Under prior Alaska law
this decision could be taken by a bylaw adopted by the board without
shareholder participation. The danger to minority share representatJ * i 
in such circumstances led to subsection (a)'s requirement that : -e 
election be taken in the articles, which insures shareholder 
participation.

Subsection (b) is new. Continuing the concern for minority share 
representation on the board of a corporation which has not eliminated 
cumulative voting, sec. 455(b) precludes amendment of the articles to 
classify the board if the number of shares voting "no" on the amendment 
or refusing to consent in writing would be sufficient to elect one 
director if voted cumulatively at an election of the entire board.

Subsection (c) is new. It permits board classification pursuant to the 
terms of a provision in the bylaws rather than the articles of
incorporation. In order to classify a board under sec. 455(c) it is 
necessary that the bylaw have been adopted prior to March 24, 1982 with 
or without shareholder participation, and that it contains nothing which, 
were it a provision in the articles of incorporation, would offend sec. 
455(a). Thus, all of the restrictions on the minimum size of the board, 
the minimum number of classes, and the terms of the director office jet 
forth In sec. 455(a) limit the terms of any bylaw which would be
effective under sec. 455(c).
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E X E C U T I V E  S E C R E T A R Y  

BILLY G. BERRIER

M E M O R A N D U M

TO: S e n a t o r  R i c h a r d  I. E l i a s o n ,  C h a i r m a n
S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e

FROM: D i c k  Re ga n,  R e s e a r c h  D i r e c t o r
Alaska. C o d e  R e v i s i o n  C o m m i s s i o n  ^

DATE: F e b r u a r y  2, 19 8 4

RE: A m e n d m e n t s  to HB 3 4 3 / S B  246 on
for p r o f i t  c o r p o r a t i o n s

T h e  s u b c o m m i t t e e  a p p o i n t e d  by the A l a s k a  F e d e r a t i o n  of 
N a t i v e s  to w o r k  on the  c o r p o r a t i o n s  bi l l h a s  p r o p o s e d  t h e s e  
c h a n g e s  in the p r o p o s e d  a m e n d m e n t s  I t r a n s m i t t e d  to y o u  on 
J a n u a r y  31, 1984: T h o s e  m e m b e r s  of the c o d e  r e v i s i o n  c o m m i s s i o n  
th a t c o ul d be p o l l e d  by t e l e p h o n e  h a v e  a g r e e d  t h a t  the  c h a n g e s  
ar e a c c e p t a b l e .

(1) £ H M £ E :

Pag e 12, l i n e  27-29: In the p r e v i o u s l y  p r o p o s e d
a m e n d m e n t  c h a n g e  " J a n u a r y  1, 19 83"  to "M ar ch  24, 19 82 ".

E X P L A N A T I O N : A  r e l a t i v e l y  r e c e n t  d a t e  is n e e d e d ,  but  
the s p e c i f i c  da te  c h o s e n  is not of i m p o r t a n c e .  T h e  d a t e  of f i r s t  
i n t r o d u c t i o n  of the A l a s k a  C o r p o r a t i o n s  C o d e  as a b i l l  in th e 
l e g i s l a t u r e  is a d a t e  u s e d  e l s e w h e r e  in the bill. U s i n g  it h e r e  
is s i m p l y  to a v o i d  u s i n g  m a n y  d i f f e r e n t  d a t e s  in the bill.

(2) C H A N G E :

Pa g e 56, f o l l o w i n g  li ne  28: In the  p r e v i o u s l y  p r o p o s e d  
a m e n d m e n t ,  c h a n g e  " J a n u a r y  1, 1 97 1"  to "M ar ch  24, 19 82" .

E X P L A N A T I O N : T h e  b i l l  p r o v i d e s  t h a t  s t a g g e r e d  t e r m s  of
d i r e c t o r s  m u s t  be p r o v i d e d  for in the a r t i c l e s  of i n c o r p o r a t i o n .  
Th e  e f f e c t  of the c h a n g e  is t h a t  a p r o v i s i o n  in a c o r p o r a t i o n ' s  
b y l a w s  p r o v i d i n g  for s t a g g e r e d  t e r m s  of its d i r e c t o r s  w o u l d  be
v a l i d  if the p r o v i s i o n  w a s  in the  b y l a w s  b e f o r e  a r e c e n t
d a t e — the da t e of f i r s t  i n t r o d u c t i o n  of the A l a s k a  C o r p o r a t i o n s  
C o d e  bi l l in the l e g i s l a t u r e ,  M a r c h  24, 1982.

In o t he r w o r d s ,  th e a m e n d m e n t  w o u l d  m a k e  t h i s  p r o v i s i o n
of the bi ll  p r o s p e c t i v e ,  k e e p i n g  in e f f e c t  v a l i d  b y l a w s  on
s t a g g e r e d  terms; h o w e v e r ,  no c o r p o r a t i o n  w o u l d  be a b l e  to
h u r r i e d l y  e na ct  b y l a w s  now, s i m p l y  in a n t i c i p a t i o n  of p a s s a g e  of 
this bill.



(3) C H A N G E :

P a g e  14 9 ,  l i n e  12, f o l l o w i n g  t h e  p e r i o d :  In the
p r e v i o u s l y  p r o p o s e d  a m e n d m e n t ,  f o l l o w i n g  " s e c t i o n "  i n s e r t  "prior 
to D e c e m b e r  19, 1 9 9 1 , " .

E X P L A N A T I O N : T h e  a m e n d m e n t  as p r e v i o u s l y  p r o p o s e d  w a s  
o v e r b r o a d .  I t s  o n l y  p u r p o s e  w a s  to c o n f o r m  t o  a r e q u i r e m e n t  of 
S e c t i o n  30 of th e A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  A c t ,  a c o p y  of
w h i c h  is a t t a c h e d .  T h e  r e a s o n  for t h e c h a n g e  w i l l  be c l e a r  b y
r e f e r e n c e  to t h e  a t t a c h e d  S e c t i o n  30 of A N C S A .

R e t y p e d  w i t h  t h e s e  t h r e e  c h a n g e s ,  t h e  p r o p o s e d
a m e n d m e n t s  a r e  a t t a c h e d .

%
D R :c h w  
A t t a c h m e n t s

-  2 -



\ M E N D  M  E N T

O f f e r e d  i n t h e  S E N A T E  L A BO F A N D  C O M M E R C E  C O M M I T T E E  BY:

TO: SB  246

P a g e  12, l i n e  27-29:

D e l e t e  al l  m a t e r i a l  e m d  inser t:

"(3) if i n c o r p o r a t i o n  is a f t e r  M a r c h  24, 1982, the  

a d d r e s s  of  it s i n i t i a l  r e g i s t e r e d  o f f i c e  a n d  t h e  n a m e  of  its 

i n i t i a l  r e g i s t e r e d  a g e n t ; "

P a g e  12, l i n e  29:

D e l e t e  "at t h a t  a d d r e s s "

P a g e  16, l i n e  5:

D e l e t e  "AS 1 0 . 0 6 . 8 7 3 "  a n d  i n s e r t  "AS 1 0 . 0 6 . 8 7 0 "

P a g e  56, f o l l o w i n g  l i n e  28:

I n se rt :

" (c) a p r o v i s i o n  in t h e  b y l a w s  of a c o r p o r a t i o n  w h i c h ,  w e r e  

it a p r o v i s i o n  o f  th e  a r t i c l e s  of i n c o r p o r a t i o n ,  w o u l d  a c c o r d  

w i t h  (a) o f  t h i s  s e c t i o n  s h a l l  be v a l i d  p r o v i d e d  t h a t  it w a s  

a d o p t e d  p r i o r  to M a r c h  24, 1982."

P a g e  127, l i n e s  7-9:

D e l e t e  " t o g e t h e r  w i t h  a v e r i f i e d  c o p y  of it s a r t i c l e s  of

i n c o r p o r a t i o n  a n d  al l  a m e n d m e n t s  to the a r t i c l e s , "

P a g e  138, l i n e  28:

I n s e r t  " C l a s s  A" b e f o r e  " m i s d e m e a n o r "

P a g e  139, l i n e  9:

I n s e r t  " C l a s s  A" b e f o r e  " m i s d e m e a n o r "



P a g e  147/ l i n e s  28-29:

D e l e t e  ", e x c e p t  a v i l l a g e  c o r p o r a t i o n  t h a t  m a y  b e  i n c o r p o r a t e d  

u n d e r  e i t h e r  t h i s  c h a p t e r  o r  A S  10.20 ,"

P a g e  148, l i n e  8:

D e l e t e  " a p p r o v e d  b y  t h e  U n i t e d  S t a t e s  S e c r e t a r y  of  th e  In te r i o r "

P a g e  148, l i n e  18:

D e l e t e  ", 7 ( i ) ,"

P a g e  148, l i n e s  25-26:

D e l e t e  " m a y  n o t  b e  c o n s i d e r e d  to  b e  a d i s t r i b u t i o n  in p a r t i a l  

l i q u i d a t i o n "  a n d  i n s e r t  "is n o t  a ' d i s t r i b u t i o n  to its s h a r e h o l d e r s '  

as  d e f i n e d  b y  A S  10.. 06. 990 (17) "

P a g e  149, l i n e  12, f o l l o w i n g  the per iod :

I n s e r t  " N o t w i t h s t a n d i n g  the p r o v i s i o n s  of A S  1 0 . 0 6 . 5 7 4 —  

1 0 . 0 6 . 5 3 6 ,  a p l a n  ov m e r g e r ,  c o n s o l i d a t i o n ,  or  e x c h a n g e  q u a l i f i e d  

u n d e r  t h i s  s e c t i o n  p r i o r  to D e c e m b e r  19, 1991, s h a l l  n o t  i n c l u d e  

t h e  r i g h t  o f  s h a r e h o l d e r s  to d i s s e n t . "

P a g e  149, l i n e  15:

D e l e t e  " t h a t  is r e q u i r e d  by  the l a n g u a g e  o f  t h a t  Ac t"

P a g e  161, l i n e  13:

D e l e t e  " J u l y  1, 1 98 3"  a n d  i n s e r t  " J u l y  1, 1984"
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BILLY G. BERRIER

TO: R e p r e s e n t a t i v e  J o h n  Cow d er y,  C h a i r m a n  
H o u s e  L a b o r  an d  C o m m e r c e  C o m m i t t e e

S e n a t o r  R i c h a r d  J. Eli as on , C h a i r m a n  
S e n a t o r  L a b o r  an d  C o m m e r c e  C o m m i t t e e

F R O M : Di c k Re gan , R e s e a r c h  D i r e c t o r
A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o

DATE: F e b r u a r y  1, .1984

RE: T r a n s c r i p t  of j o i n t  h e a r i n g  on
HE 3 4 3 / S B  246 on p r o f i t  c o r p o r a t i o n s

E n c l o s e d  is a transcript, m a d e  f r o m  the H o u s e  L a b o r  an d  
C o m m e r c e  C o m m i t t e e ' s  tap e of the j o in t h e a r i n g  on HB  3 4 3 / S B  246 
h e l d  M on d ay , J a n u a r y  23, 1984. C a t h e r i n e  W a l s h  of t hi s  o f f i c e  
ty pe d it at the r e q u e s t  of the c o d e  r e v i s i o n  c o m m i s s i o n .

A n y m e m b e r s  of the H o u s e  or S e n a t e  L a b o r  an d  C o m m e r c e  
C o m m i t t e e s  w h o  w e r e  a b s e n t  f r o m  the J a n u a r y  2 3 r d  m e e t i n g  m a y  be 
e s p e c i a l l y  i n t e r e s t e d  in the t r a n s c r i p t .

S i n c e  the H o u s e  m e m b e r s  h a d  to l e a v e  for a f loo r 
s e s s i o n  b e f o r e  the m e e t i n g  w a s  c on c l u d e d ,  t he y ma y  be i n t e r e s t e d  
in the t e s t i m o n y  at  the l a s t  of the t r a n s c r i p t — t e s t i m o n y  of 
Elizabetl J o h n s t o n  of the A l a s k a  F e d e r a t i o n  of N a t i v e s  
s u b c o m m i t t e e  on the bi ll  a n d  Irv B e r tr am , l eg al  c o u n s e l  for 
A l a s k a  A i r l i n e s .

D R : c h w

E n c l o s u r e



J O I N T  H O U S E  / S E N A T E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E  
H E A R I N G  O N  H B  3 4 3 / S B  2 4 5 — F O R  P R O F I T  C O R P O R A T I O N S

J A N U A R Y  23, 198 4 
8 : 3 0  a . m .

C O W D E R Y :  I ’d li ke  to call t h e  L a b o r  a n d  C o m m e r c e
m e e t i n g  to o r d e r .  I t ' s  J a n u a r y  23, 1984, at  9:50 a.m. (sic) 
8 : 5 0  a.m. I ' d  l i k e  to n o t e  t h o s e  p r e s e n t :  Rep.  Uelincj, Rep.
P e s t i n g e r ,  Rep.  K o p o n e n  a n d  J a m e s  C o w d e r y .  A n d  I' d a l s o  l i k e  to 
n o t e  p r e s e n t  S e n a t o r  M u l c a h y .  T h e  p u r p o s e  of t h i s  m o r n i n g ' s  
m e e t i n g  is to h a v e  t e s t i m o n y  on an a c t  r e v i s i n g  t h e  c o r p o r a t e  
code. A t  t h i s  t i m e  I t h i n k  t h a t  we  w o u l d  li ke  to c a l l  on J o h n  
A b b o t t  a n d  a n y o n e  t h a t  w o u l d  l i k e  to t e s t i f y  sign  in. T h e  f i r s t  
o n e  to t e s t i f y  t h a t  I b e l i e v e  I'd li k e to h a v e  is J o h n  A b b o t t .  
S t a t e  y o u r  n a m e  a n d  a f f i l i a t i o n .

A B B O T T :  T h a n k  yo u . Rep. C o w d e r y .  My n a m e  is J o h n  A b b o t t  
a n d  I a m  t h e  c h a i r m a n  of the  A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n .  The  
c o d e  r e v i s i o n  c o m m i s s i o n ,  for  t h o s e  of y o u  w h o  a r e  u n a w a r e  of
t his , w a s  a T i t l e  24 c o m m i s s i o n  c r e a t e d  by th e  l e g i s l a t u r e  in 
1 9 7 6 .  It is c o m p r i s e d  of  i n d i v i d u a l s  r e p r e s e n t i n g  t h e  A l a s k a  
C o u r t  S y s t e m ,  the  A t t o r n e y  G e n e r a l ' s  o f f i c e  r e p r e s e n t i n g  the  
G o v e r n o r ,  the A l a s k a  Ba r  A s s o c i a t i o n  r e p r e s e n t a t i v e ,  
r e p r e s e n t a t i v e s  f r o m  b o t h  the  H o u s e  a n d  the  S e n a t e ,  at t h i s  time, 
Rep.  C h a r l i e  B u s s e l l  a n d  S e n a t o r  P a t r i c k  R o d c y .  M y s e l f  a:: an
a p p o i n t m e n t  of t h e  C o v e r  nor, as  a l a y p e r s o n  a n d  F r e d  B r o w n  as  a 
r e p r e s e n t a t i v e  of G o v e r n o r  S h e f f i e l d .  W e  h a v e  o n e  v a c a n c y  on the 
c o m m i s s i o n  at: t h e  p r e s e n t  time. G e n e r a l l y ,  th e p u r p o s e  of the 
c o m m i s s i o n  is to e n t e r t a i n  r e q u e s t s  by the l e g i s l a t u r e ,  by an y 
b r a n c h  of g o v e r n m e n t  f o r  t h a t  m a t t e r ,  to l o o k  i n t o  a r e a s  of
s t a t u t o r y  .1 a w  of a t e c h n i c a l  n a t u r e  t h a t  a r e  in n e e d  of r e v i s i o n  
for a n y  n u m b e r  of r e a s o n s  i n c l u d i n g  t,,e f a c t  that, t h e y  no  l o n g e r  
c o m p o r t  w i t h  the A l a s k a  life, b e c a u s e  w e  ar e  a m o r e  s o p h i s t i c a t e d  
st at e,  b e c a u s e  t h e y  h a v e n ' t  p r o v i d e d  for a n u m b e r  of y e a r s ,  th at  
t h e y  a r e  ou t  of s y n c  w i t h  t h e  p r e s e n t  n e e d s  of Di e law. The  
c o m m i s s i o n  a l s o  e n t e r t a i n s  it s  own p r o j e c t s  an d  ha s at a n y  g i v e n  
p o i n t  in t i m e  t wo  m a j o r  p r o j e c t s  at least, p l u s  a n u m b e r  of m i n o r  
p r o j e c t s  f o r  c o n s i d e r a t i o n  by the l e g i s l a t u r e .  W e  h a v e  at  the 
p r e s e n t  t i m e  f i v e  m a j o r  b i l l s ,  s o m e  of w h i c h  w i l l  be c o n s i d e r e d  
by  th e l e g i s l a t u r e  t h i s  s e s s i o n ,  o t h e r s  w i l l  di e  a n d  n o t  ge t 
c o n s i d e r a t i o n .  T h e  b i l l  in f r o n t  of y o u  t oda y h a s  b e e n  
i n t r o d u c e d  by  th e R u l e s  C o m m i t t e e  in b o t h  the  H o u s e  a n d  the  
S e n a t e  a s  I1B 343  a n d  SB  246. T h e  two b i l l s  a r e  i d e n t i c a l  in w h a t  
they do a n d  w e r e  i n t r o d u c e d  s i m u l t a n e o u s l y  for the p u r p o s e  of
c o n s i d e r a t i o n  by b o t h  the H o u s e  a n d  S e n a t e  w i t h o u t  Die  n e c e s s i t y  
of g o i n g  t h r o u g h  o n e  a n d  t h e n  g o i n g  t h r o u g h  the o t h e r . T h i s  is 
t h e  p r a c t i c e  th e  c o d e  r e v i s i o n  c o m m i s s i o n  h a s  u s e d  fo r the p a s t  
s e v e r a l  y e a r s  to e x p e d i t e  c o n s i d e r a t i o n  of th e bill. M ys elf , as 
c h a i r m a n ,  a n d  J e r r y  K u r t z  w h o  r e p r e s e n t s  t h e  A l a s k a  Bar 
A s s o c i a t i o n  h a v e  b e e n  p r e s e n t  on the c o m m i s s i o n  d u r i n g  the  e n t i r e



p e r i o d  o f t i m e  th e  c o r p o r a t i o n s  b i l l  h a s  b e e n  c o n s i d e r e d  a n d  
w o r k e d  on, a n d  w e  a l o n g  w i t h  w i t h  o t h e r  m e m b e r s  of our  s t a f f  a n d  
o t h e r  c o m m i s s i o n e r s  a r e  m o s t  a n x i o u s  to m e e t  w i t h  y o u  or y o u r  
s t a f f  to f u r t h e r  e x p l a i n  th e  bill i t s e l f .  It's a v e r y  l a r g e  
b i ll ; i t ' s  c o m p l i c a t e d ;  it is a s o p h i s t i c a t e d  bill. It 
d e t e r m i n e s  al l of the  a r e a s  of r e s p o n s i b i l i t y  w h i c h  a r e  t a k e n  on 
w h e n  a c o m p a n y  s e e k s  a c o r p o r a t e  c h a r t e r  a n d  s e e k s  a p r i v i l e g e  
c o n f e r r e d  b y the  S t a t e  of A l a s k a .  W e  h a v e  w i t h  us t o d a y  P r o f e s s o r  
D a n i e l  F e s s l e r .  He is a p r o f e s s o r  of l a w  a t  th e U n i v e r s i t y  of 
D a vi s ,  C a l i f o r n i a ,  w h o  ha s  b e e n  the c o n s u l t a n t  on t h i s  bill  s i n c e  
i t s  i n c e p t i o n  a n d  is o n e  of th e r e c o g n i z e d  a u t h o r i t i e s  o n 
c o r p o r a t e  lav; in the  U n i t e d  S t a t e s .  He w i l l  g i v e  y o u  a t h u m b n a i l  
s k e t c h  of t h i s  b i l l  a n d  a t t e m p t  to a n s w e r  a n y  q u e s t i o n s  t h a t  y o u  
m a y  h a v e  c o n c e r n i n g  the  s p e c i f i c  t e c h n i c a l  a s p e c t s  of the bill. 
T h e  b i l l  w a s  th e r e s u l t  of c o n c e r n  on t h e p a r t  of m e m b e r s  of t h e  
c o d e  c o m m i s s i o n ,  b o t h  in p r i v a t e  p r a c t i c e  a n d  in th e o t h e r  a r e a s  
r e p r e s e n t e d  b y  t h e  c o d e  c o m m i s s i o n ,  t h a t  s o m e  w o r k  n e e d e d  to be 
d o n e  b e c a u s e  t h e  b a s i c  b i l l  h a d  been, a s it w e r e ,  an  o f f - t h e - r a c k  
b i l l  a d o p t e d  f r o m  O r e g o n  s t a t u t e s  at  the t i m e  of s t a t e h o o d .  
W h e t h e r  or n o t  it w a s  a p p r o p r i a t e  to A l a s k a  e v e n  a t  the t i m e  it 
w a s  a d o p t e d  l e a v e s  s o m e  q u e s t i o n .  C e r t a i n l y  t h e  e x i s t i n g  l aw  
d o e s  n ot  in a n y  r e s p e c t  r e a l l y  m e e t  th e n e e d s  of A l a s k a n s  for  
i n c o r p o r a t i o n .  T h e  n e w  b i l l  a t t e m p t s  to se t o u t  a n d  d e f i n e  a l l  
th e  r e l a t i o n s h i p s  b e t w e e n  the v a r i o u s  p r i n c i p a l s  or p l a y e r s  in 
th e  c o r p o r a t e  s ta tu s.  So t h a t  one n e e d  o n l y  l o o k  a t  t h i s  b i l l  to 
d e t e r m i n e  h o w  y o u  b e c o m e  a c o r p o r a t i o n ;  h o w  y o u  ac t  as a 
c o r p o r a t i o n ;  h o w  y o u  t e r m i n a t e  as a c o r p o r a t i o n .  T h e  bill t h a t ' s  
p r e s e n t l y  b e f o r e  t h i s  c o m m i t t e e  w a s  i n t r o d u c e d ,  I b e l i e v e ,  on  
A p r i l  9, 1 9 8 3 .  S i n c e  that: time, s o m e  c h a n g e s  h a v e  b e e n  m a d e  as  a 
r e s u l t  of p u b l i c  h e a r i n g s  h e l d  by the  c o d e  r e v i s i o n  c o m m i s s i o n  
a n d  i n p u t  f r o m  v a r i o u s  d i f f e r e n t  o r g a n i z a t i o n s  c o n c e r n i n g  s o m e  of 
th e  s p e c i f i c  ,.eatures of t h e  bill. A n d  as  a r e s u l t ,  the c o d e  
c o m m i s s i o n  w i l l  b e  m a k i n g  s o m e  r e c o m m e n d a t i o n s  for c h a n g e s  to t h e 
c o m m i t t e e s  c o n s i d e r i n g  th is  bill. T h e  w o r k  o n s e c t i o n s ,  w r i t t e n  
c o m m e n t s  to the  b i l l  a n d  r e q u e s t s  t h a t  c e r t a i n  c h a n g e s  be  made. 
T h e s e  c h a n g e s  a d d r e s s  c o n c e r n s  r a i s e d  by A l a s k a  A i r l i n e s ,  o n e  of  
p r o b a b l y  the s t a t e ' s  l a r g e s t  c o r p o r a t i o n s ,  a s p e c i a l  s u b c o m m i t t e e  
of t h e  A l a s k a  F e d e r a t i o n  of N a t i v e s  t h a t  h a s  w o r k e d  for q u i t e  
s o m e  time w i t h  the  c o d e  c o m m i s s i o n ,  h a s  g r a c i o u s l y ,  g e n e r o u s l y  
p r o v i d e d  i t s  ow n t im e a n d  e x p e r t i s e  a n d  i t s  l e g a l  s t a f f  in 
v a r i o u s  of t h e  c o r p o r a t i o n s  a n d  h a s  p r o v i d e d  us w i t h  s o m e  g o o d  
a n d  n e e d e d  a m e n d m e n t s  to t h e  b il l. T h o s e ,  too, w i l l  be 
e n t e r t a i n e d .  W o  a l s o  h a v e  w o r k e d  v e r y  c l o s e l y  w i t h  Mr. W i l l i s  
K i r k p a t r i c k ,  d e p u t y  d i r e c t o r  of c o r p o r a t i o n s  in t h e  C o m m i s s i o n e r  
of C o m m e r c e  o f f i c e .  A n d  he, too, h a s  r e c o m m e n d e d  s o m e  c h a n g e s  
t h a t  if m a d e  w i l l  r e d u c e  a n y  f i n a n c i a l  .impact on  h i s  o ff ic e.  G o  
t h a t  it w a s  t h e  i n t e n t  of the c o m m i s s i o n  to d r a f t  a b i l l  t h a t  
w o u l d  h a v e  n o  f i n a n c i a l  i m p a c t  on the C o m m i s s i o n e r  of C o m m e r c e  
o f f i c e  or the d i r e c t o r  of c o r p o r a t i o n s .  So  y o u  w i l l  be g e t t i n g  
s o m e  r e c o m m e n d a t i o n s  fo r a m e n d m e n t s  p u r s u a n t  to o ur  d i s c u s s i o n s  
a n d  the e x c h a n g e  of i d e as  of A l a s k a  A i r l i n e s ,  t h e  C o m m i s s i o n e r  of



C o m m e r c e  a n d  t h e  A l a s k a  F e d e r a t i o n  of N a t i v e ' s  s u b c o m m i t t e e .  I 
t h i n k  w i t h o u t  f u r t h e r  a d o  I ' l l  a s k P r o f e s s o r  D a n i e l  F e s s l e r  to 
c o m e  up  a n d  g i v e  y o u  a b r i e f  s u m m a r y ,  an o v e r v i e w  of v/hat th e 
b i l l  do es. If t h e r e  a r e  a n y  q u e s t i o n s ,  v/e a l s o  h a v e  s i g n e d  up a s  
w i t n e s s e s ,  C o m m i s s i o n e r  J e r r y  K u r t z ,  F r e d  B r o w n  to  p r o v i d e  
a d d i t i o n a l  t e s t i m o n y  or c o m m e n t s  or, in t h e  e v e n t  y o u  h a v e  s o m e  
q u e s t i o n s ,  w e ' l l  do our b e s t  to a n s w e r  t h e m  for you. T h a n k  you.

C O W D E R Y :  T h a n k  yo u.  I'd l i k e  to n o t e  t h a t  S e n a t o r  is 
p r e s e n t .  A n d  a t t h i s  time, I ' d  l i k e  to h a v e  J o h n  A b b o t t  . . .
t h e n  th e  n e x t  o n e  u p is . . .

R O D E Y :  R a t h e r  t h a n  i n v i t e  a n y  c o m m e n t s ,  I t h i n k  t h a t  
P r o f e s s o r  F e s s l e r  ca n  do a b e t t e r  j o b  of e x p l a i n i n g  t h e  m a t e r i a l  
t h a n  a n y b o d y  e l s e  I know. Mr. C h a i r m a n ,  I ' m  the  S e n a t e  m e m b e r  of
t h e  c o d e  r e v i s i o n  c o m m i s s i o n ,  a n d  t he  c o d e  h a s  l a b o r e d  l o n g  a n d
h a r d ,  p a r t i c u l a r l y  P r o f e s s o r  F e s s l e r  a n d  C h a i r m a n  A b b o t t  o n  t h i s  
p a r t i c u l a r  l e g i s l a t i o n .  A n d  I t h i n k  it is w o r t h y  o f t h e
c o m m i t t e e ' s  v e r y  s e r i o u s  c o n s i d e r a t i o n .  It is in f i n a l  form, b u t  
it  is v e r y  n e a r  p a s s a g e .

F E S S L E R :  G e n t l e m e n ,  I a m  a s c h o o l  t e a c h e r  a t t he
U n i v e r s i t y  of C a l i f o r n i a  at D a v i s .  A n d  the  s u b j e c t s  t h a t  I t e a c h  
a r e  c o n t r a c t s  a n d  c o r p o r a t i o n s .  F o u r  y e a r s  a g o  I w a s  a p p r o a c h e d  
b y  t h e  c o m m i s s i o n  a n d  a s k e d  if I w o u l d  b e i n t e r e s t e d  in s e r v i n g  
a s  a c o n s u l t a n t  to f i r s t  s u r v e y  t h e  c o n t e n t  of e x i s t i n g  A l a s k a  
s t a t u t o r y  l a w  in th e  b u s i n e s s  fi el d,  a n d  t h e n  w o r k  w i t h  the 
c o m m i s s i o n  s h o u l d  it  d e t e r m i n e  t h a t  t h e r e  w a s  n e e d  for  r e v i s i o n .  
T h e  s u r v e y  of e x i s t i n g  A l a s k a  l a w  w a s  u n d e r t a k e n ,  a n d  th e
c o n c l u s i o n  w a s  a r r i v e d  at t h a t  the  e x i s t i n g  A l a s k a  l a w  w a s  n o t  
t h e  lav/ t h a t  th e s t a t e  w o u l d  m o s t  l i k e  t o h o v e  il ;> c i t i z e n s  
f u n c t i o n i n g  u n d e r .  T h e  la w  t h a t  w e c u r r e n t l y  h a v e  in A l a s k a  w a s  
a d o p t e d  by  t h e  l e g i s l a t u r e ,  t h e  f i r s t  l e g i s l a t u r e  a f t e r
s t a t e h o o d ,  by a d o p t i n g  t h e  then  A l a s k a ,  e x c u s e  me, the  t h e n  
c o n t e n t  of t h e  O r e g o n  c o r p o r a t i o n  law. T h e  O r e g o n  c o r p o r a t i o n s  
la w  jn t u r n  w a s  t a k e n  f r o m  s o m e t h i n g  c a l l e d  the Mode.'I B u s i n e s s
C o r p o r a t i o n  Ac t , w h i c h  a c t  v/as p u t  o u t  by t h e  B u s i n e s s  L a w
S e c t i o n  of t h e  A m e r i c a n  B a r  A s s o c a t i o n  in t he  e a r l y  1 9 5 0 'r>. B y  
th e  t i m e  A l a s k a  a d o p t e d  the  O r e g o n  lav/, t h e  O r e g o n  l e g i s l a t u r e  
v/as on 'the v e r g e  of c h a n g i n g  it. And, s u b s e q u e n t l y ,  the  O r e g o n  
l e g i s l a t u r e  h a s  c h a n g e d  m u c h  of t he  c o n t e n t  of  t h e  law. Bo, a n d  
t h i s  is b e c a u s e  th e  m o d e l  act, w h i c h  w a s  t h e  b a s i s  of the O r e g o n  
l a w  a n d  t h e n  b e c a m e  th e  b a s i s  of o u r  s o r t  of  s t e p c h i l d  h a s  b e e n  
in t h e  p r o c e s s  of e v o l u t i o n .  Th e  c o m m i s s i o n  a l s o  n o t e d  t h a t  in 
t h e  i n t e r v e n i n g  n e a r  q u a r t e r  of a c e n t u r y ,  t h a t  t h e r e  h a v e  b e e n  
s i g n i f i c a n t  c h a n g e s  in c o r p o r a t e  la w in t h r e e  of t h e  m o s t  
c r i t i c a l  j u r i s d i c t i o n s  t o w h i c h  o t h e r  s t a t e s  g e n e r a l l y  l o o k  for  
g u i d a n c e .  A n d  t h a t  is t h a t  N e w  Y o r k  h ad  r e w r i t t e n  i t s  
c o r p o r a t i o n s  l a w s  in t h e l a t e  1 9 6 0 's; C a l i f o r n i a  u n d e r t o o k  a 
s i m i l a r  p r o j e c t  in v/hich I w a s  i n v o l v e d  on  the w o r k i n g  c o m m i t t e e  
w i t h  the l e g i s l a t u r e  in th e  m i d - 1 9 7 0 ' s .  A n d  f i n a l l y  the m o d e l
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a c t  i t s e l f  h a s  b e e n  r e c a l l e d  a n d  is i n  t h e  p r o c e s s  of a
t h r e e - y e a r  s t u d y  in w h i c h  a c o u p l e  of y e a r s  f r o m  n o w  w i l l  r e s u l t  
in f u r t h e r  r e c o m m e n d a t i o n s .  So t h e r e  h a v e  b e e n  c h a n g e s  w i t h  
r e g a r d  to t h e  t h e o r e t i c a l  b a s i s  of th e  law. F u r t h e r ,  t h e r e  a r e  
c h a n g e s  in A l a s k a  in a q u a r t e r  of a c e n t u r y .  C h a n g e s  w h i c h
s u g g e s t e d  t h a t  it m i g h t  b e  t i m e  fo r  t h e  S t a t e  of A l a s k a  to h a v e  a 
c o r p o r a t i o n  lav; t h a t  is a p r o d u c t  of its  own d e l i b e r a t e  c r e a t i o n ,  
r a t h e r  t h a n  s o m e t h i n g  b o r r o w e d  f r o m  e l s e w h e r e .  T h e  r e s u l t  of
t h i s  f o u r - y e a r  e f f o r t  is t h e  b i l l  w h i c h  y o u  h a v e  in f r o n t  of 
y o u .  A n d  w i t h  t h e  e x c e p t i o n  of s o m e  m i n o r  a m e n d m e n t s  w h i c h  
r e s u l t e d  in f i n a l  m e e t i n g s  v/ith r e p r e s e n t a t i v e s  of th e  A l a s k a  
F e d e r a t i o n  of N a t i v e s  s u b c o m m i t t e e  a n d  v a r i o u s  o t h e r  p r i v a t e
p a r t i e s  w h o  h a v e  t e s t i f i e d  b e f o r e  t h e  c o m m i s s i o n  t h a t  t h e  b i l l  
w h i c h  t h e  c o m m i s s i o n  is s e e k i n g  y o u r  l e g i s l a t i v e  a p p r o v a l  a n d  
e n a c t m e n t  is n o w  in f i n a l  fo rm. In a d d i t i o n  to th e  b i l l ,  the 
c o m m i s s i o n  h a s  p r e p a r e d  v e r y  l e n g t h y  c o m m e n t a r i e s .  T h e s e  
c o m m e n t a r i e s ,  h o p e f u l l y ,  a r e  d e s i g n e d  to  e x p l a i n  to m e m b e r s  of 
b o t h  t h e  H o u s e  a n d  S e n a t e  th e  o r i g i n  of e a c h  a n d  e v e r y  p r o v i s i o n  
of the act, Lo s h a r e  the v a l u e  j u d g m e n t s  w h i c h  c a u s e d  the  m e m b e r s  
of t h e  c o d e  r e v i s i o n  c o m m i s s i o n  to r e c o m m e n d  t h a t  p a r t i c u l a r  
c o n t e n t ,  to d i s c l o s e  to y o u  to  th e e x t e n t  t h a t  t h e  s t a t u t e  is 
b o r r o w e d  or m o d i f i e d  f r o m  s t a t u t o r y  l a w  in o t h e r  j u r i s d i c t i o n s  
t h e  s p e c i f i c  g e n e s i s  of the law, a n d  t h e n  to s t a t e  v/hat c h a n g e  
w o u l d  be  m a d e  in e x i s t i n g  A l a s k -1 l a w  w e r e  th e  leg; c 1 a t u r e  to 
a d o p t  t h i s  bi ll . In a d d i t i o n ,  yo u r s t a f f s  w i l l  be f u r n i e t od, an d 
t h e  m e m b e r s  w i l l  b e  i n v i t e d ,  to w o r k  w i t h  a n o t h e r  d o c u m e n t .  I 

a p o l o g i z e  for t h e  p r o d i g i o u s  s i z e  of t h e s e  d o c u m e n t s ,  b u t  th is  
d o c u m e n t  is u s e f u l  in t h a t  if an  i n d i v i d u a l  is f a m i l i a r  w i t h  the 
p r o v i s i o n  of e x i s t i n g  A l a s k a  law, t h i s  w o r k s  b a c k w a r d s  f r o m  
e x i s t i n g  A l a s k a  law, s e c t i o n  by s e c t i o n ,  a n d  s h o w s  h o w  t h a t  
p r o v i s i o n  w o u l d  f a r e  s h o u l d  t h i s  p a r t i c u l a r  b i l l  be a d o p t e d .  So  
t h o s e  s t u d y  a i d s  h o p e f u l l y  w i l l  be u s e f u l  to s t a f f s  a n d  w i l l  bo  
u s e f u l  to th e  v a r i o u s  c o m m i t t e e s  of t h e  l e g i s l a t u r e .  W h a t  I h a d  
h o p e d  to do t h i s  m o r n i n g  w a s  to  s h a r e  w i t h  y o u  s o m e  of th e  v a l u e  
j u d g m e n t s  v/lnch the  c o m m i s s i o n  h a s  m a d e  a n d  w h i c h  a r e  e m b o d i e d  in 
t h e  m u l t i p l e  p r o v i s i o n s  of t h i s  act.  O n e  of t he  m a j o r  
d i s a d v a n t a g e s  of e x i s t i n g  A l a s k a  l a w  is t h a t  if a n  i n d i v i d u a l  
v/e re to p i c k  it u p  s e e k i n g  to  k n o w  th e c o n t e n t  of the l a w  the 
i n d i v i d u a l  m i g h t  fo l l o w ,  e x i s t i n g  A l a s k a  c o r p o r a t e  l aw  is t o t a l l y  
d i s o r g a n i z e d .  P r o v i s i o n s  w h i c h  m a y  r e l a t e  or s u r r o u n d  th e 
p r o b l e m  a r e  s c a t t e r e d  t h r o u g h o u t  th e  b il l.  O n e  of the i n i t i a l  
i m p r e s s i o n s  t h a t  y o u  w i l l  g a i n  f r o m  l o o k i n g  a t  t h i s  b il l is t h a t  
it is v e r y  t i g h t l y  o r g a n i z e d .  it is o r g a n i z e d  by m a j o r  t o p i c a l  
s e c t i o n s  w i t h  t h e  h o p e  th at  if an  i n d i v i d u a l  h a s  a p r o b l e m  w i t h  
th e f o r m a t i o n  of a c o r p o r a t i o n ,  a l l  p r o v i s i o n s  of the a c t  t h a t  
d e a l  w i t h  c o r p o r a t e  f o r m a t i o n  w i l l  b e  f o u n d  .in A r t i c l e  3. If the 
i s s u e  r e l a t e s  to c o r p o r a t e  f i n a n c e ,  A r t i c l e  4 c o n t a i n s  a l l  the 
r e l e v a n t  law.  S o that, in e s s e n c e ,  t h e c o m m i s s i o n  d i r e c t e d  m e  to 
d r a f t  the v a l u e  j u d g m e n t s  w h i c h  it h a d  m a d e  v e r y  m u c h  in th e  f o r m  
of a c o o k b o o k ,  b u t  h o p e f u l l y  g e t t i n g  t h e  i n g r e d i e n t s  in the  r i g h t  
o r d e r  so t h a t  it s h o u l d  be s o m e t h i n g  w h i c h  a n  i n d i v i d u a l ,  w h e t h e r
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a l a y p e r s o n  or a p r a c t i t i o n e r  d e s i r o u s  of k n o w i n g  the  c o n t e n t  of 
t h e  law, w i l l  b e a b l e  to f i n d  it. A n d  o n c e  in the r i g h t  area, 
Y7ill f i n d  a l l  of the  r e l a t e d  p r o v i s i o n s  of th e s t a t u t e  r a t h e r  
t h a n  h a v e  t h e m  l y i n g  a r o u n d  in l a n d  m i n e s  s o m e  25 to 3 0 c r e d i t  
p a g e s  l a t e r ,  w h i c h  is the  r a t h e r  d u b i o u s  d i s t i n c t i o n  of t h e  
c u r r e n t  p r o v i s i o n s  of c h a p t e r  5, T i t l e  10. Nov; the a r e a s  w h e r e i n  
s i g n i f i c a n t  v a l u e  j u d g m e n t s  a r e  f o u n d  w o u l d  be A r t i c l e  3 w h i c h  
d e a l s  w i t h  t h e  f o r m a t i o n  of a c o r p o r a t i o n .  S o m e  s t a t e s  l i k e  
C a l i f o r n i a  h a v e  a t t e m p t e d  to sa y t h a t  if y o u  a r e  g o i n g  to f o r m  a 
c o r p o r a t i o n  in C a l i f o r n i a ,  c e r t a i n  m a j o r  v a l u e  j u d g m e n t s  h a v e  
b e e n  m a d e  by the  l e g i s l a t u r e .  A n d  th e p r i c e  for f o r m i n g  a 
c o r p o r a t i o n  in C a l i f o r n i a  is t h a t  y o u  c o m p l y  w i t h  th e v a l u e  
j u d g m e n t s .  T h e y  w o u l d  i n c l u d e  su c h  t h i n g s  as  the  r e q u i r e m e n t  
t h a t  t h e r e  be  c u m u l a t i v e  v o t i n g  for s h a r e h o l d e r s ;  t h a t  th e b o a r d  
c a n n o t  be c l a s s i f i e d ;  t h a t  the d i r e c t o r s  ca n o n l y  s e r v e  o n e - y e a r  
t e r m s .  C a l i f o r n i a  is a s t a t u t e  w h i c h  is v e r y  p r e g n a n t  w i t h  v a l u e  
j u d g m e n t s  t h a t  s o r t  of te ll  c i t i z e n s  t h i s  is th e  o n l y  w a y  we a r e  
g o i n g  to p e r m i t  it to be done. N o w  th e  r e a s o n  t h a t  t h i s  s t a t u t e  
d o e s  n o t  do t h a t  is f i r s t  t h e r e  w a s  a f u n d a m e n t a l  p h i l o s o p h i c a l  
d i s a g r e e m e n t  t h a t  t h e  S t a t e  of A l a s k a  s h o u l d  be in th e b u s i n e s s  
of m a k i n g  v a l u e  j u d g m e n t s  a b o u t  h o w  p e o p l e  w h o  e nt er  in th e 
c o r p o r a t e  f o r m  o u g h t  to b e h a v e .  T h e  v a l u e  j u d g m e n t  w h i c h  to ok  
p r e c e d e n c e  o v e r  t h a t  w a s  t h a t  p e o p l e  s h o u l d  be i n f o r m e d  by 
r e a d i n g  the s t a t u t e  w h a t  the p o s s i b i l i t i e s  are. A n d  t h a t  t h e y  
s h o u l d  be a l l o w e d ,  k n o w i n g  w h a t  t he  p o s s i b i l i t i e s  are, to m a k e  
t h e i r  o w n  d e c i s i o n s  as  to w h e t h e r  t h e r e  w i l l  be  c u m u l a t i v e  
v o t i n g ;  h o w  l a r g e  a b e a r d  t h e y  w i l l  h ave ; w h e t h e r  they w i l l
c l a s s i f y  the bo ar d ;  w h e t h e r  th e b o a r d  w i l l  h a v e  t e r m s  t h a t  e x c e e d  
o n e  y e ar . B ut  t h a t  t h o se  v a l u e  j u d g m e n t s  s h o u l d  be  l a y e d  out, 
a n d  t h e y  a r e  l a y e d  out  in A r t i c l e  3 in a m a n n e r  w h i c h  an
i n d i v i d u a l  d e t e r m i n i n g  to f o r m  a c o r p o r a t i o n  can  q u i c k l y  see  t h a t  
t h e s e  a rc  t h e  b a s i c  t h i n g s  w i t h  w h i c h  t h e  i n d i v i d u a l s  d e s i r o u s  of 
e n t e r i n g  t h i s  a s s o c i a t i o n  s h o u l d  c o m e  to som e a g r e e m e n t .
F u r t h e r ,  t h e r e  is t h e  a d v a n t a g e  t h a t  v/e s a y  tha< if y o u  a r e  g o i n g  
to  m a k e  t h e s e  f u n d a m e n t a l  d e c i s i o n s ,  you  m u s t  p u t  t h e m  in Ihe
a r t i c l e s  of i n c o r p o r a t i o n .  S o  t h a t  if a p e r s o n  w h o  is a
p o t e n t i a l  i n v e s t o r  d e s i r i n g  to k n o w  w h a t  the lay  of the la nd  is 
fo r X Y Z  c o r p o r a t i o n  n e e d  o n l y  o b t a i n  a c o p y  of t h e  a r t i c l e s  of 
X Y Z  c o r p o r a t i o n ,  a n d  th at  i n d i v i d u a l  w i l l  h a v e  a d e f i n i t i v e
s t a t e m e n t  of th e b a s i c  v a l u e  j u d g m e n t s  w h i c h  c i t i z e n s  f o r m i n g  
t h a t  c o r p o r a t i o n  h a v e  m a de . A n d  t h e r e  is a f u r t h e r  p r o b l e m ,  
w h i l e  C a l i f o r n i a  h a s  a t t e m p t e d  to m a k e  v a l u e  j u d g m e n t s  a n d  i m p o s e  
t h e m  on c i t i z e n s ,  t h e  s c a n d a l  is t h a t  p e o p l e  th e n s i m p l y  l e a v e  
the  s t a t e  a n d  f o r e i g n  i n c o r p o r a t e .  T h e y  c o m e  b a c k  as O r e g o n
c o r p o r a t i o n s .  T h e y  c o m e  b a c k  a c r o s s  t h e  s t a t e  l i n e  as N e v a d a  
c o r p o r a t i o n s .  A n d  so it v/as d e e m e d  t h a t  t h i s  v/as p r o b a b l y  no t  
t h e b e s t  t h i n g  to a t t e m p t ,  a n d  t h a t  t h e  a t t e m p t  in the s t a t e  
t h a t ' s  p u r s u i n g  it i s n ' t  w o r k i n g .  S o in t h a t  re sp ec t,  a l t h o u g h  
y o u ' l l  s e e  the  C a l i f o r n i a  c o r p o r a t i o n  c o d e  ha s  h a d  a s i g n i f i c a n t  
i m p a c t  on m a n y  of the p r o v i s i o n s  of t h i s  r e c o m m e n d e d  .legislation, 
the  b a s i c  t h i n g  t h a t  the C a l i f o r n i a  c o r p o r a t i o n  co de  is k n ow n for
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is n o t  c a r r i e d  f o r w a r d  h e r e .  It is p o s s i b l e  to f o r m  a 
c o r p o r a t i o n  in A l a s k a  w h i c h  ic e v e r y  b i t  a s s t r a i g h t l a c e d  as  a 
c o r p o r a t i o n  m a n d a t e d  u n d e r  C a l i f o r n i a  law. T h a t  ic a v a l u e  
j u d g m e n t  t h a t  c i t i z e n s  ca n m a k e .  It is n o t  a v a l u e  j u d g m e n t  th a t 
th e l e g i s l a t u r e  w o u l d  be m a k i n g  for you. N o w  w i t h  r e g a r d  to 
A r t i c l e  4 on c o r p o r a t e  f i n a n c e .  H e r e  A l a s k a  lav; w a s  d e e m e d  to be 
f l o w e d  in a m a n n e r  t h a t  is t r u e  of v i r t u a l l y  e v e r y  sta te . 
L a w y e r s ,  at l e a s t  i n  m y  e x p e r i e n c e  of b e i n g  o n e  a n d  t e a c h i n g  
o t h e r s  for a l o n g e r  p e r i o d  of t i m e  t h a n  I l i k e  t o rec ol le ct , 
g e n e r a l l y  m a k e  a c a r e e r  d e c i s i o n  t o go  i n t o  l a w  s o m e t i m e  a f t e r  
t h e y  l e a r n  t h a t  th e y h a v e  n o  a p t i t u d e  w h a t s o e v e r  for a r i t h m e t i c ,  
l e t  a l o n e  m a t h e m a t i c s .  T h e  c o n s e q u e n c e  is that  m o s t  l a w y e r s  
c a n n o t ,  i n c l u d i n g  m y s e l f ,  b a l a n c e  a c h e c k b o o k .  A n d  l a w y e r s  a r e  
h o r r i f i e d  by c o n c e p t s  of a c c o u n t i n g .  T h e r e f o r e ,  o v e r  the y e a r s  
w e  h a v e  s o r t  of d e v e l o p e d  our own  a c c o u n t i n g  t e c h n i q u e s .  B e c a u s e  
o v e r  t h e  y e a r s  w e  h a v e  h a d  p e r h a p s  a b i g g e r  v o i c e  t h a n  v/e s h o u l d  
h a v e  w h i s p e r i n g  in th e e a r s  of e l e c t e d  r e p r e s e n t a t i v e s  and  
p e o p l e ,  ou r  v e r s i o n s  of t h e  m y t h s  of a c c o u n t i n g  r a t h e r  t h a n  t;hc 
a c c o u n t i n g  p r o f e s s i o n  h a v e  b e g u n  to c r e e p  in t o the law. A l a s k a ' s  
c u r r e n t  c o r p o r a t i o n  l a w  s u f f e r s  f r o m  p e r h a p s  a t e r m i n a l  c a s e  of 
l a w y e r - a c c o u n t i n g  te r ms . O n e  of th e m a j o r  tilings w h i c h  
c o r p o r a t i o n s  m u s t  w o r r y  a b o u t  if t h e y  a r e  to b e h a v e  in a s o c i a l l y  
r e s p o n s i b l e  .manner, s i n c e  t h e y  a r e  g i v e n  th e p r e s u m p t i o n  of 
l i m i t e d  l i a b i l i t y .  If I f o r m  a c o r p o r a t i o n ,  my c r e d i t o r s  a n d  
e v e n  v i c t i m s  of c n l a m a t i e s  s u c h  as  t o r t s  m u s t  lo o k o n l y  to the 
a s s e t s  o f t he  c o r p o r a t i o n ,  no t  to m y o w n  p e r s o n a l  a s se ts . 
C i r c u m s t a n c e s  a r e  i m p o r t a n t  to the st a te , all p e o p l e  w h o  c o m e  
i n t o  c o n t a c t  w i t h  c o r p o r a t i o n s . W e l l ,  th en  w h a t  a s s e t s  m u s t  I 
l e a v e  w i t h  the  c o r p o r  ito e n t i t y ?  W h a t  a c c o u n t i n g  p r i n c i p l e s  m u s t  
I o b s e r v e  in k e e p i n g  the b o o k s  of th e  c o r p o r a t i o n ?  T h e  l a w  has  
a l w a y s  b e e n  i n t e r e s t e d  in t h i s  q u e s t i o n .  But t h e  p r o b l e m  is t h a t  
v/e a l l o w e d  a g u l f  t.o g r o w  b e t w e e n  what, th e la w  s e e m e d  to be 
s u g g e s t i n g  a n d  w h a t  a c c o u n t a n t s  w e r e  t e l l i n g  p e o p l e  ar e  the  
i n t e l l i g e n t  w a y  to p a r s e  t h r o u g h  m a t t e r s  a n d  to r e s o l v e  t h e m  on 
t h e  b o o k s  a n d  r e c o r d s  of a c o r p o r a t e  e nt i t y .  C a l i f o r n i a  b r o k e  
n e w  g r o u n d  in 1 9 7 7  w h e n  it s a i d  t h a t  i t w o u l d  a b o l i s h  all 
c o n c e p t s  of l e ga l a c c o u n t i n g .  It w o u l d  s u b s t i t u t e  s o m e  st ra i g h t ,  
c o m m o n  s e n s e  i d e a s  as to w h e n  a c o r p o r a t i o n  c o u l d  p a y  a 
d i v i d e n d .  A  c o r p o r a t i o n  c o u l d  p a y  a d i v i d e n d  w i t h i n  the 
d i s c r e t i o n  of the  b o a r d  of d i r e c t o r s  a t  a n y  t i m e  so long  as  the 
a s s e t s  of th e  c o r p o r a t i o n  e q u a l  th e  l i a b i l i t i e s  of the 
c o r p o r a t i o n  w i t h  the p r o t e c t i v e  r a t i o  of $ 5 . 0 0  in a s s e t s  to e v e r y  
$ 4. 00 in l i a b i l i t i e s .  A  v e r y  s i m p l e  c o n c e p t  to u n d e r s t a n d .  
T h e r e  a r e  no l o n g e r  r e d u c t i o n  s u r p l u s ,  e a r n e d  s u r p l u s ,  all of the 
n o t i o n s  w h i c h  lawyr s h a v e  i n v e n t e d  o v e r  the ye a rs . It 's  a v e r y  
s i m p l e  i de a.  If w e  a r e  g o i n g  to m a k e  a d i s t r i b u t i o n ,  w h e t h e r  we  
m a k e  it in m o n e y ,  w h e t h e r  v/e m a k e  it in c o r p o r a t e  p r o p e r t y  to 
s h a r e h o l d e r s ,  w e  h a v e  w h a t  is c o l l e d  the r a t i o  of a s s e t s  to 
l i a b i l i t i e s  w h i c h  m u s t  be m a i n t a i n e d .  T h i s  b i l l  a d o p t s  w h a t  is 
t u r n i n g  o u t  to be  on e  of t h e  m o s t  s u c c e s s f u l  d e c o m p l i c a t i o n s  of 
c o r p o r a t e  l i f e  w h i c h  v/as d o n e  in C a l i f o r n i a .  It a l s o  f o l l o w s  bot h
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C a l i f o r n i a  a n d  n o w M e w  Y o r k  in s ay i n g  t h a t  in c o m p l y i n g  w i t h  the  
lav/, t h a t  so l o n g  as a c o r p o r a t i o n  k e e p s  its b o o k s  a n d  r e c o r d s  in 
a m a n n e r  w h i c h  r e f l e c t s  g e n e r a l l y  a c c e p t e d  a c c o u n t i n g  p r i n c i p l e s ,  
h e  h a s  c o m p l i e d  w i t h  the lav/. So v/e l e a v e  to th e a c c o u n t i n g  
p r o f e s s i o n  a n d  n o t  to m y  b r o t h e r s  a n d  s i s t e r s - i n - l a w  the  
d e t e r m i n a t i o n  as to v/hat is t h e  b e s t  w a y  f o r  t h a t  c r a f t  a n d  
s c i e n c e  to p r o c e e d  to a d v i s e .  So  a c c o u n t i n g  is le f t to 
a c c o u n t a n t s ,  b u t  v/e m a k e  a s i m p l e  v a l u e  j u d g m e n t  to p r o t e c t  
p e o p l e .  I t ' s  t h i s  r a t i o  of l i a b i l i t i e s  to a s s e t s .  F i v e  d o l l a r s  
in a s s e t s  to f ou r d o l l a r s .  You c a n m a k e  a n y  d i s t r i b u t i o n  y o u  
w a n t  so l o n g  as y o u  do no t  go  b e l o w  t h a t  fl oo r.  That, I th ink , 
w i l l  m a k e  it m u c h  e a s i e r  for p e o p l e  d e t e r m i n e d  to c o m p l y  w i t h  th e 
l a w  to do so a n d  m a k e  the d e t e c t i o n  of t ho se  f e w p e o p l e  w h o  a r e  
d e t e r m i n e d  to e v a d e  th e l a w  m u c h  e a s i e r .  N o w  w i t h  r e g a r d  to 
A r t i c l e  5, a m a j o r  q u e s t i o n  h a s  b e e n  in e x i s t e n c e  for m a n y  
y e a r s .  W h a t  a r e  the p r o p e r  p r e r o g a t i v e s  of s h a r e h o l d e r s  as 
o p p o s e d  to th e  d i r e c t o r s  a n d  o f f i c e r s  of the c o r p o r a t i o n s ?  Is it 
to be  a n A t h e n i a n  d e m o c r a c y ,  or is  t h e  b e t t e r  m o d e l  t h a t  y o u  
e l e c t  the  d i r e c t o r s  a n d  y o u  v e s t  c o n t r o l  a n d  m a n a g e m e n t  of the 
c o r p o r a t e  e n t i t y  d u r i n g  the p e r i o d  of t e n u r e  of t h e i r  t e r m s  in 
t h e  i n d i v i d u a l s ?  A r t i c l e  5 h a s  a d e f a u l t  p r o v i s i o n  t h a t  the
p o w e r s  of c o n t r o l  a n d  m a n a g e m e n t  of th e  c o r p o r a t i o n  a r e  v e s t e d  in 
t h e  b o a r d .  H o w e v e r ,  a c o r p o r a t i o n  m a y by  the  t e r m s  of its
a r t i c l e s  m o d i f y  t h i s  p r e s u m p t i o n  a n d  c o n f e r  g r e a t e r  p r e r o g a t i v e s  
u p o n  s h a r e h o l d e r s ^  If it is g o i n g  to  do that, h o w e v e r ,  it m u s t  
do  it by a n a f f i r m a t i v e  p r o v i s i o n  in the  a r t i c l e s  of
i n c o r p o r a t i o n .  Tlu; t h r u s t  of A r t i c l e  5 is to e n s u r e  t h a t  
s h a r e h o l d e r s  h a v e  a c e s s  to r e l i a b l e  a n d  u p - t o - d a t e  .information as 
to  t h e  c o n d i t i o n  a n d  r e c o r d  of a c c o m p l i s h m e n t  or f a i l u r e  of the 
p e o p l e  t h e y  h a v e  . l o o t e d  to be the d i r e c t o r s  of the c o r p o r a t i o n .  
Y o u v/.i31 n o t i c e  t h a t  for the f i r s t  Lime v/e w o u l d  s t a n d a r d i z e
n o t i c e  r e q u i r e m e n t s . Un der  c u r r e n t  Jaw, o n e  of t he  d e f e c t s  is 
that w e  h a v e  n o  s t a n d a r d i z a t i o n  of  n o t i c e  r e q u i r e m e n t s .  For 
c e r t a i n  m a t t e r s ,  30 days' n o t i c e  is s u f f i c i e n t .  For o t h e r s ,  40 
d a y s  is r e q u i r e d .  U n d er  th i s bill, n o t i c e  r e q u i r e m e n t s  ar e 
s t a n d a r d i z e d ,  a n d  it s h o u l d  m a k e  p e o p l e  w h o  ar e d e t e r m i n e d  to 
e v a d e  it m u c h  e a s i e r  to f e r r e t  out. So a g a i n  the act  r e f l e c t s  
t h e  c o m m i s s i o n ' s  v a l u e  judgment: t h a t  the  b a s i c  p o l i c y  or p o w e r  
b e t w e e n  s h a r e h o l d e r s  on th e o n e  h a n d  a n d  d i r e c t o r s  on th e o t h e r
t h a t  the a c t  s h o u l d  s p e c i f y  v/hat s h o u l d  b e  that  r a t i o  or
r e l a t i o n s h i p  if the p a r t i e s  d o n ' t  w i s h  to c h a n g e  it. but: if th e y 
do w i s h  to m a k e  a different, a r r a n g e m e n t ,  if th e y p u t  it in  the  
a r t i c l e s  t h e y  a r e  f r e e  to do A r t i c l e  G d e a l s  w i t h  th e
p r e r o g a t i v e s  a n d  r e s p o n s i b i l i t i e s  of o f f i c e r s  a n d  d i r e c t o r s .  
H e r e  I t h i n k  y o u ' l l  be v e r y  p l e a s e d  to se e t h a t  for the v e r y  
f i r s t  t i m e  w e  h a v e  a s t a t u t o r y  d e f i n i t i o n  of t h e  d u t i e s  of c a r e  
a n d  d u t i e s  of l o y a l t y  w h i c h  d i r e c t o r s  a n d  o f f i c e r s  a r e  e x p e c t e d  
to o b ey . A t  the  p r e s e n t  ti m e  in A la s k a ,  it w o u l d  b e a m a t t e r  of 
c o n j e c t u r e  v/hat the A l a s k a  S u p r e m e  C o u r t  w o u l d  e v e n t u a l l y  say  
w i t h  the  c o n t e n t  of t h o s e  i m p o r t a n t  d u t i e s .  T h i s  m a k e s  it
d i f f i c u l t  for an i n d i v i d u a l  w h o  is e m b a r k i n g  u p o n  the c a r e e r  of



b e i n g  a c o r p o r a t e  d i r e c t o r ,  p e r h a p s  ou t  of a c c o m m o d a t i o n  to 
f r i e n d s ,  a n d  m a n y  s m a l l  c o r p o r a t i o n s  k n o w  e x a c t l y  w h a t  i t is I am  
e x p e c t e d  to do, a p e r i l  of i a te r on b e i n g  h e l d  a c c o u n t a b l e  for 
n o t  h a v i n g  d o n e  it. A n o t h e r  i m p o r t a n t  f e a t u r e  of t h i s  bill w h i c h  
h a s  r e c e i v e d  w i d e  s u p p o r t  b y t h o s e  p e o p l e  w h o  h a v e  r e a d  it, is 
S e c t i o n  435. S e c t i o n  435 for th e  f i r s t  t i m e  in A l a s k a  s u b j e c t s  
s h a r e h o l d e r  d e r i v a t i v e  c a u s e s  of a c t i o n  t o s t a t u t o r y  r e g u l a t i o n .  
A l a s k a  p r e s e n t l y  h a s  the d u b i o u s  d i s t i n c t i o n  of b e i n g  on e of two 
A m e r i c a n  j u r i s d i c t i o n s  w h i c h  h a s  no s t a t u t o r y  r e g u l a t i o n  cf the 
d e r i v a t i v e  suit. T h i s  is a s u i t  in w h i c h  a s h a r e h o l d e r  c o m e s  
f o r w a r d  a n d  b r i n g s  a c a u s e  of a c t i o n  t h a t  a l l e g e s  t h a t  n o t  I, the 
s h a r e h o l d e r ,  h a v e  b e e n  i n j u r e d  b u t  t h a t  th e c o r p o r a t i o n  h a s b e e n  
i n j u r e d .  A n d  I as a s h a r e h o l d e r  a p p o i n t  m y s e l f  to l i t i g a t e  this 
m a t t e r  on b e h a l f  of th e c o r p o r a t i o n .  T h e  t e n s i o n  b e t w e e n  the 
p r e r o g a t i v e s  of the  i n c u m b e n t  d i r e c t o r s  of t he  c o r p o r a t i o n  to 
m a k e  t h a t  d e c i s i o n  a n d  to c o n t r o l  t h a t  l i t i g a t i o n  a n d  the  r i g h t s  
of a s h a r e h o l d e r  to say  t h a t  I a m  g o i n g  to e l b o w  my  w a y  in to  the 
p i l o t ' s  s e a t  in th i s p l a n e  f o r  the  n e x t  s e v e r a l  y ea r s ,  in a v e r y  
i m p o r t a n t  o n e  b e c a u s e  it m a y  be  t h a t  t h e r e  is c o r r u p t i o n  at  the 
b o a r d  l ev e l .  M a y b e  t h e r e  i s not. I u r g e  y o u r  v e r y  c a r e f u l  
a t t e n t i o n  to S e c t i o n  43 5 to p o i n t  out t h a t  I b e l i e v e  yo u  w o u l d  
f i n d  t h a t  y o u  w o u l d  go f r o m  h a v i n g  no  s t a t u t o r y  r e g u l a t i o n  on 
t h i s  i m p o r t a n t  s u b j e c t  to h a v i n g  o n e  of the  m o s t  b a l a n c e d ,  
c o m p r e h e n s i v e  r e g u l a t i o n s  of  t h e  s u b j e c t  in t h i s  c o u n tr y.  
S e c t i o n  435, t h e r e f o r e ,  is a n  i m p o r t a n t  i n n o v a t i o n .  A r t i c l e  7 is 
r a t h e r  t e c h n i c a l  in n a t u r e .  It d e a l s  w i t h  t h e  q u e s t i o n  of h o w  we 
go a b o u t  m a k i n g  a m e n d m e n t s  a n d  c h a n g e s  to the a r t i c l e s  of 
i n c o r p o r a t i o n .  A g a i n ,  it s t a n d a r d i z e s  p r o c e d u r e s  a n d  f o r c e s  the 
a t t e n t i o n  of t h o s e  v:ho w i s h  to c h a n g e  th e b a s i c  f o r m a t  of a 
c o r p o r a t i o n  i n t o  d o i n g  it by w a y  of a m e n d i n g  the  a r t i c l e s  so t h a t  
t h e r e  is r e g u l a r i t y .  A n d  a g a i n  so t h a t  p o t e n t i a l  i n v e s t o r s  
i n t e r e s t e d  in th e c o r p o r a t e  e n t i t y  c a n  J o o k  a t  th e a r t i c l e s  or. 
i n c o r p o r a t i o n  a n d  h a v e  n o t  o n l y  an  h i s t o r i c a l  i m p r e s s i o n  of w h a t  
t h e  c o r p o r a t i o n  w a s  l i k e  in y e s t e r y e a r ,  b u t  an  a c c u r a t e ,  m o d e r n  
i m p r e s s i o n  of w h e r e  th e p o w e r  w i t h i n  t h i s  c o r p o r a t i o n  is 
c u r r e n t l y  b e i n g  d i s t r i b u t e d .  A r t i c l e  8 is g o i n g  to be a m a t t e r  
of g r e a t  i n t e r e s t  to y o u r  c o n s t i t u e n t s .  It d e a l s  w i t h  w h a t  ar e  
c a l l e d  o r g a n i c  c h a n g e s .  In e s s e n c e ,  m e r g e r s ;  c o n s o l i d a t i o n s ;  
s h a r e  e x c h a n g e s ;  s a l e  of a l l  the c o r p o r a t e  a s s e t s  o t h e r  t h a n  in 
the u s u a l  c o u r s e  of b u s i n e s s .  A s  e a c h  of us is awa re,  t h e  U n i t e d  
S t a t e s  r i g h t  no w is g o i n g  t h r o u g h  w h a t  is c a l l e d  a m e r g e r  craze. 
C o r p o r a t i o n s  a r e  a p p e a r i n g  to  be a t t r a c t i v e  t a k e o v e r  c a n d i d a t e s  
by  i n d i v i d u a l s  w h o  m a y  oi: m a y  n o t  h a v e  l e g i t i m a t e  d e s i r e s  or
d e s i r e s  w h i c h  w o u l d  a d v a n c e  t h e  i n t e r e s t  of s h a r e h o l d e r s  s h o u l d  
t h e y  b e in a p o s i t i o n  to s e i z e  c o n t r o l  of th e b o a r d  of 
d i r e c t o r s .  At. the p r e s e n t  time, A l a s k a  la w is v e r y  u n c l e a r  as  to 
the r e s p e c t i v e  r o l e s  of i n c u m b e n t  b o a r d s  as o p p o s e d  to 
s h a r e h o l d e r s .  A n d  ? t h e r e f o r e ,  A l a s k a  c o r p o r a t i o n s  l o o k  
v u l n e r a b l e  to i n d i v i d u a l s  w h o  a r e  d e t e r m i n e d  to l a u n c h  a t a k e o v e r  
bid. A r t i c l e  C c l e a r l y  d e f i n e s  the p r e r o g a t i v e s  of e x i s t i n g  
m a n a g e m e n t  a n d  th e s h a r e h o l d e r s  of: a c o r p o r a t i o n  w i t h  r e s p e c t  to
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f r a m i n g  t h e  c o n t e n t  of o n e  of t h e s e  o r g a n i c  c h a n g e s  a n d  t a k i n g  i t 
t h r o u g h  the  s h a r e h o l d e r  a p p r o v a l  l e v e l .  E s s e n t i a l l y ,  v/hat 
A r t i c l e  0 d o e s  is v e s t  w i t h  th e e x i s t i n g  b o a r d  th e pov/er to f r a m e  
the  t e r m s  of a m e r g e r ,  a c o n s o l i d a t i o n ,  a s h a r e  e x c h a n g e ,  or s a l e  
of a s s e t s  i n  a n  e x t r a o r d i n a r y  t r a n s a c t i o n .  A n d  t h e n  r e q u i r e  
t w o - t h i r d s  a p p r o v a l  by  t h e s h a r e h o l d e r s  of the  c o r p o r a t i o n  in 
o r d e r  to a p p r o v e .  T h i s  s h o u l d  b r i n g  A l a s k a  c o r p o r a t i o n s  i n t o  
l i n e  w i t h  C a l i f o r n i a  a n d  N e w  Y o r k  a n d  o t h e r  m a j o r  s t a t e s  v/hich 
h a v e  m o v e d  t o p r o t e c t  the i n t e g r i t y  of t he ir  c o r p o r a t i o n s  f r o m  
b e i n g  t h e  v i c t i m s  of an  e a s y  t a k e o v e r  in w h i c h  the w i l l  cf th e  
s h a r e h o l d e r s  a n d  e x i s t i n g  m a n a g e m e n t  w o u l d  s i m p l y  be s u b v e r t e d  
a n d  b r u s h e d  a s i d e .  R e f o r m  n e e d s  to be t a k e n  in A l a s k a  in t h i s  
a re a.  I w o u l d  h o p e  t h a t  y o u  w o u l d  be s a t i s f i e d  w i t h  t h e  
c o m m i s s i o n ' s  r e c o m m e n d a t i o n s  v/hich a r e  e m b o d i e d  in A r t i c l e  8. 
A r t i c l e  9, d e a l i n g  w i t h  d i s s o l u t i o n ,  is v e r y  i m p o r t a n t  b e c a u s e  of 
th e c h a n g e s  t h a t  h a v e  b e e n  m a d e  in t h e  f e d e r a l  b a n k r u p t c y  lav/. 
It c o o r d i n a t e s  w i t h  m o d e r n  f e d e r a l  b a n k r u p t c y  lav/ a n d  c r e a t e s  for 
th e A l a s k a  j u d i c i a r y  a f a r  m o r e  s e n s i b l e  a p p r o a c h  to p r o t e c t i n g  
th e r i g h t s  of c r e d i t o r s  a s  w e l l  as t h e  r i g h t s  of s e n i o r  
s h a r e h o l d e r s  in t h e  e v e n t  t h a t  a c o r p o r a t i o n  g o e s  to e i t h e r  
v o l u n t a r y  or i n v o l u n t a r y  d i s s o l u t i o n .  Jt a l s o  c o n t a i n s  s o m e  v e r y  
i n n o v a t i v e ,  a n d  I think, u s e f u l  p r o v i s i o n s  t h a t  d ea l w i t h  g i v i n g  
s h a r e h o l d e r s  w h o  a r e  b e i n g  o p p r e s s e d  or f r o z e n  ou t  of the  r o l e  of 
m a n a g e m e n t  or i n c o m e  w h e r e  o t h e r  s h a r e h o l d e r s  a r e  b e i n g  a f f o r d e d  
s u c h  p r e r o g a t i v e e s  a r i g h t  i»- the  f i n a l  a n a l y s i s  to p e t i t i o n  for 
i n v o l u n t a r y  d i s s o l u t i o n  in o r d e r  t h a t  t h e  g r i e v a n c e  w h i c h  w o u l d  
h a v e  to r i s e  to t h e  l ev el  of a v e r y  s e r i o u s  g r i e v a n c e  to  ge t  th e 
a t t e n t i o n  of A l a s k a  c o u r t s .  A g a i n ,  t h e s e  ar e no t  n e w  id ea s.  
T h e y  m i g h t  b e  t h e  f i n a l  d e c i s i o n  of t h e  A l a s k a  S u p r e m e  C o u r t  if 
s o m e o n e  w e r e  to s p e n d  $ 1 0 0 , 0 0 0  l i t i g a t i n g  that. B u t  if y o u  e n a c t  
t h i s  b il l, a l l  A l a s k a n s  w i t h  o n l y  the  e x p e n s e  of s u p p o r t i n g  t h e i r  
g o v e r n m e n t  w i l l  h a v e  p r e s u m p t i v e  a n s w e r s  to t h e s e  i m p o r t a n t  
q u e s t i o n s .  T h o s e  a r e  th e  b a s i c  p r o v i s i o n s  a n d  v a l u e  j u d g m e n t s  
v/hich u n d e r l i e  t h i s  bill. Both, m y s e l f  a n d  the .Inw s t u d e n t s  w h o  
h a v e  a s s i s t e d  m e  in w o r k i n g  w i t h  th e  t e c h n i c i a n s  in th i s a r e a  
w i l l  be a v a i l a b l e  to a n y  m e m b e r  of e i t h e r  b o d y  a n d  s t a f f  
m e m b e r s ,  I ain p r e p a r e d  n o w  to a n s w e r  a n y  q u e s t i o n s  w h i c h  a n y  
m e m b e r s  of t h e  c o m m i t t e e  m a y  h a ve .

R O D E Y :  M r r P e s t i n g e r ,

P E S T I N G E R :  T h a n k  you , S e n a t o r  P.odey. P r o f e s s o r  F e s s l e r ,  
to m e  t h i s  is  a r e a l l y  e x c e l l e n t  a r t i c u l a t i o n  of the r i g h t s  a n d  
d u t i e s  a n d  o b l i g a t i o n s  so t h a t  it g i v e s  our l a r g e r  c o r p o r a t e  
p a r t i c i p a n t s  a c l e a r e r  u n d e r s t a n d i n g  of  w h e r e  t h e y  st an d,  v/hich 
is so e s s e n t i a l  to d o i n g  b u s i n e s s .  Bu t  w h a t  I a m  w o n d e r i n g
a b o u t ,  t h o u g h ,  ic. v/hat b u r d e n  t h i s  a p p r o a c h  m a y  p l a c e  u p o n  th e  
s m a l l e r  m o m  a n d  p o p  f a m i l y  c o r p o r a t i o n .  T o me, if I h a d  su c h a 
b u s i n e s s  I c o u l d  n o t  e n g a g e  in c o r p o r a t e  l a w  c o m f o r t a b l y  w i t h o u t  
the  a s s i s t a n c e  of c o u n s e l . Do y o u  t h i n k  t h a t  t h i s  p a c k e t  
n e c e s s i t a t e s  t h e  a s s i s t a n c e  of c o u n s e l  as  a l m o s t  a m a n d a t e  n o w



for a n y o n e  t h a t  d o e s  b u s i n e s s  in t h e  c o r p o r a t e  f o r m ?  In o t h er  
w o r d s ,  I a m  w o n d e r i n g ,  I s e e  the n e e d  for t h i s  in C a l i f o r n i a  a n d  
M e w  y o r k ,  a n d  I se e  the n e e d  fo r t h i s  in A l a s k a  w i t h  t h a t  l e v el  
of c o r p o r a t i o n s  t h a t  v/e d e a l  w i t h .  B u t  h o w  a b o u t  t h a t  o t h e r  
l e v e l  t h a t  a r e  j u s t  k i n d  of, t h e y  g e t  t h e i r  a r t i c l e s  p u n c h e d  ou t  
a n d  t h e y  a s k  t h e i r  l a w y e r  to h e l p  t h e m  w i t h  t h e  m i n u t e s ,  a n d  t h e y  
l o o k  at  the S u p r e m e  C o u r t  t h a t  sa ys  t h a t  th e  o n l y  w a y  y o u  p i e r c e  
t h e  c o r p o r a t e  v e i l  is w i t h  a n  i n d i c i a  of  f r a u d .  S o  t h e y  a r e  
u s i n g  a w h o l e  d i f f e r e n t  s t a n d a r d  of o p e r a t i o n .  I m e a n  t h i s  is 
r e a l l y  s u b s t a n t i a l .  Do y o u  t h i n k  it m i g h t  h a v e  a n e g a t i v e  e f f e c t  
o n  t h a t  s m a l l  f a m i l y  b u s i n e s s ?

FESSI.ER: In te rms  of c o s t  of d o i n g  b u s i n e s s  in the
c o r p o r a t e  f or m,  I t h i n k  it w i l l  h a v e  the  o p p o s i t e  ef f e c t .  R i g h t  
now , m a n y  s m a l l  b u s i n e s s e s  p r o b a b l y  ar e  c o m i n g  i n t o  c o r p o r a t e  
e x i s t e n c e  w i t h o u t  th e a s s i s t a n c e  of c o u n s e l  a t  all. P e o p l e  a r e  
g o i n g  ou t a n d  b u y i n g  l i t t l e  k i t s  for $ 4 9 . 9 5  t h a t  c o n t a i n  f o r m s  
t h a t  th e y f i l l  in a n d  se nd  to the  sta te .  T h e y  a r e  o b l i v i o u s  to 
t h e  l e g i s l a t u r e ' s  r e q u i r e m e n t  t h a t  t h e y  f i l e  b i a n n u a l  r e p o r t s  to 
t h e  l e g i s l a t u r e .  T h e y  a r e  n o t  d o i n g  so. T h e y  a r e  in d a n g e r  of 
h a v i n g  t h ei r a r t i c l e s  a n d  t h e i r  c o r p o r a t e  s t a t u s  d i s s o l v e d  by the 
c o m m i s s i o n  b e c a u s e  t h e  l e g i s l a t u r e  h a s  p r e s c r i b e d  t h a t  a s  the  
p e n a l t y  for n o t  f i l i n g  r e p o r t s .  A n d  o n e  of th e b a s i c  
d i f f i c u l t i e s  w i t h  th is  s i t u a t i o n  w i l l  a l w a y s  b e p e o p l e  who, to 
u s e  y o u r  e x a m p l e ,  a t w o - p e r s o n  c o r p o r a t i o n ,  d e c i d e s  for on e 
r e a s o n  or a n o t h e r  t h a t  th ey  s h o u l d  do  b u s i n e s s  in t h e  c o r p o r a t e  
form, a n d  t h e n  h a v i n g  do ne  t h a t  th ey  f o r g e t  a b o u t  it. T h e y  d o n ' t  
o b s e r v e  a n y  of t h e  f o r m a l i t i e s  of c o r p o r a t e  e x i s t e n c e .  T h e y  
d o n ' t  k e e p  s e p a r a t e  k o o k s  a n d  r e c o r d s .  T h e y  d o n ' t  s e g r e g a t e  
t h e i r  a s s e t s  f r o m  the a s s e t s  of th eir c o r p o r a t i o n .  A n d  they 
d o n ' t  f i l e  r e p o r t s .  M o w  t h e y  w o u l d  b e  in t r o u b l e  u n d e r  e x i s t i n g  
A l a s k a  law, sir. T h e y  w i l l  be in t r o u b l e  un der th i s bill. In 
t h e  s e n s e  t h a t  w h e n  the S t a t e  of A l a s k a  c o n f e r s  a c o r p o r a t e  
c h a r t e r  on s o m e o n e ,  w h e t h e r  or n o t  t h e y  h a v e  s e n t  $4 9. 95  of f  to 
s o m e b o d y  w h o  a d v e r t i s e s  in e v e r y  a i r l i n e  m a g a z i n e ,  t h a t  y o u  d o n ' t  
n e e d  a l a w y e r  a n d  you, too, ca n  be a c o r p o r a t i o n  a n d  s o m e h o w  y o u  
w i l l  p a y  n o  i n c o m e  tc:x a n d  l i k e  m e  y o u  w i l l  t u r n  o u t  b e i n g  rich. 
T h e  o n l y  p e r s o n  t h a t ' s  p r o b a b l y  ever  d o n e  t h a t  is t h e  i n d i v i d u a l  
w h o  w r o t e  t h a t  book, b e c a u s e  h e  is g e t t i n g  r i c h  by a l l  of the 
p e o p l e  w h o  w r i t e  in  a n d  s e n d  their $50. J. t h i n k  t h i s  i s Lhe 
p r o b l e m  y o u ' l l  w a n t  to k e e p  in m i n d.  W h a t  I a m  s a y i n g  to a l l  of 
y o u  is t h a t  t h i s  b i l l  is d e s i g n e d  in s u c h  a m a n n e r  that, a l t h o u g h  
it is a c o m p l i c a t e d  s u b j e c t  a n d  I w o u l d n ' t  s u g g e s t  a n y o n e  c o u l d  
w r i t e  a c o r p o r a t i o n  c o d e  t h a t  c o u l d  b e  so o b v i o u s  t h a t  an 
i n d i v i d u a l  c o u l d  m a k e  c a s u a l  r e f e r e n c e  to it a n d  n e v e r  n e e  1 a n  
a t t o r n e y  so th e y c o u l d  g u i d e  t h e m s e l v e s  t h r o u g h  the  w o r l d  of 
m a i n t a i n i n g  a c o r p o r a t i o n ,  t h i s  b i l l  d o e s  o r g a n i z e  the law. It 
d o e s  r e s t a t e  th e  law. It d o e s  h a v e  c o m m e n t s  w h i c h  a r e  d e s i g n e d  
to a s s i s t  p e o p l e  in u n d e r s t a n d i n g  t h e  law.  N o t  on e  of t h o s e  
f e a t u r e s  ca n  be s a i d  a b o u t  c u r r e n t  A l a s k a  law. S o t h e r e  w i l l  be 
a p r o b l e m  of p e o p l e  wh o  i n c o r p o r a t e  a n d  t h e r e a f t e r  r e g a r d  i t  as a
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l i t t l e  f l a g  of c o n v e n i e n c e  w h i c h  t h e y ' l l  f l y  so lo n g as i t ' s  
u s e f u l  a n d  v/hich, on the a y  t h a t  it isn 't,  t h e y ' l l  j u s t  f o r g e t  
a b o u t  it. T h a t  w i l l  c o n t i n u e  to be a p r o b l e m  n o t  o n l y  in A l a s k a ,  
b u t  in C a l i f o r n i a .  It's t r u e  in N e v a d a .  I t ' s  t r u e  in W y o m i n g  
w h e r e  I w a s  r e a r e d .  I t' s a m a j o r  s o c i a l  p r o b l e m  w e  have. P e o p l e  
w h o  i n c o r p o r a t e  w i t h  no idea  t h a t  t h e r e  a r e  r e s p o n s i b i l i t i e s  as 
w e l l  as p r i v i l e g e s  for t a k i n g  on t h a t  s ta tu s.  Now, f o r t u n a t e l y ,  
t h e  f e d e r a l  t a x  l a w  v/hich i n  y e a r s  g o n e  b y  c a u s e d  p e o p l e  to 
b e l i e v e  t h a t  t h e y  c o u l d  pa y l e s s  i n c o m e  ta x by  s o m e h o w  b e c o m i n g  a 
c o r p o r a t i o n ,  h a v e  b e c a u s e  of  m o v e m e n t s  u n d e r t a k e n  f i r s t  by  th e 
a d m i n i s t r a t i o n  of P r e s i d e n t  C a r t e r  a n d  n o w  of  g r e a t e r  e m p h a s i s  
d u r i n g  the a d m i n i s t r a t i o n  of P r e s i d e n t  R e a g a n .  As y o u  know, the 
m a r g i n a l  i n c o m e  ta x  on i n d i v i d u a l  i n c o m e  h a s  n o w  b e e n  r e d u c e d  
f r o m  a m a x i m u m  of 7 0S no w  to v/here i t  is v e r y  c l o s e  to the t o p  
c o r p o r a t e ,  t h e r e  is o n l y  a t w o  p e r c e n t  s p r e a d .  Rut  I s t i l l  f i n d  
t h a t  m a n y  p e o p l e  b e l i e v e  t h a t  t h e y  a r e  g o i n g  to get s o m e  
t r e m e n d o u s  ta x  b e n e f i t  by b e c o m i n g  a c o r p o r a t i o n .  W h a t  t h e y  do, 
of c o u r s e ,  is e v e n t u a l l y  w i n d  u p  in a h e l l a o i o u s  tax  au dit. T h e y  
f i n d  a n d  t h e  i n d i v i d u a l  who  w r o t e  th e $49 b o o k  a n d  g a v e  y o u  the 
f o r m  n e v e r  a c c o m p a n i e s  y o u  t o  t h a t  a u d i t  b e c a u s e  h e  is l i v i n g  in 
B i m i n i .

R O D E Y :  R e p r e s e n t a t i v e  K o p o n e n .

K O P Q N E N :  I v/as i n t e r e s t e d  in S e c t i o n  488 v/hich d o e s
c r e a t e  a l i a b i l i t y  for the o f f i c e r s  of the c o r p o r a t i o n ,  a n d  I ' m 
n o t  u p  on c o n t r a c t  l a w  a n d  o n e  of  y o u r  n o t e s ,  in t er ms  of a n y  
w r i t t e n  c o n t r a c t  to m o d i f y  or e l i m i n a t e  th e l i a b i l i t y  c r e a t e d  by 
t h i s  s e c t i o n ,  v/hat h a p p e n s  to t h a t  l i a b i l i t y ,  is it t r a n s f e r r e d  
or . . .

FESSLER*; L e t  m e  e x p l a i n  to a l l  of t h e  m e m b e r s .  S e c t i o n  
408, g e n t l e m e n ,  a p p e a r s  at p a g e  G7 of the d r a f t  in f r o n t  of y o u .  
S e c t i o n  40 8  r e l a t e s  a l s o  to Re p.  P e s t i n g e r ' s  q u e s t i o n .  O n e  of 
t h e  r e a s o n s  t h a t  p e o p l e  i n c o r p o r a t e  is  to a c h i e v e  f r o m  the S t a t e  
of A l a s k a  a p r e s u m p t i o n  of  l i m i t e d  l i a b i l i t y .  Now t h i s  
p r e s u m p t i o n  of l i m i t e d  l i a b i l i t y  m e a n s  t h a t  t o all i n d i v i d u a l s  
w h o  do b u s i n e s s  w i t h  the e n t i t y  w h i c h  is i n c o r p o r a t e d ,  th ey  ar e  
to l o o k  o n l y  to the a s s e t s  w h i c h  t h e  i n d i v i d u a l s  w h o  i n c o r p o r a t e d  
h a v e  l e f t  w i t h  the  c o r p o r a t i o n  to s a t i s f y  t h e i r  claim. T h i s  is 
t r u e  w h e t h e r  t h o s e  i n d i v i d u a l s  h a v e  m a d e  c o n t r a c t u a l  
r e l a t i o n s h i p s  w i t h  the c o r p o r a t i o n  or w h e t h e r  t h e y  h a v e  e n t e r e d  
i n t o  an  a c c i d e n t a l  i n j u r y  s i t u a t i o n ,  a t o r t.  S e c t i o n  488 is 
c a l l e d  s e c o n d a r y  l i a b i l i t y  of d i r e c t o r s  a n d  o f f i c e r s .  It w a s  
r e f l e c t e d  a f t e r  .lengthy d i s c u s s i o n s  a m o n g  m e m b e r s  of the  
c o m m i s s i o n ,  a f e e l i n g  that  f o r  s m a l l  c r e d i t o r s  of c o r p o r a t i o n s ,  
e m p l o y e e s ,  t r a d e s m e n ,  m a t e r i a l m e n ,  s u p p l i e r s ,  i n d i v i d u a l s  w h o  
g e n e r a l l y  h a v e  a c r e d i t  r e l a t i o n s h i p  to a c o r p o r a t i o n  v/hich is 
n o t  r e d u c e d  to  w r i t i n g ,  t h a t  t h e s e  i n d i v i d u a l s  a r e  the y e a r  in 
a n d  y e a r  out, t h e s e  ar e the  i n d i v i d u a l s  w h o  pay  the p r i c e  for 
c o r p o r a t e  e x i s t e n c e .  W h e n  c o r p o r a t i o n s  a r e  ru n  so lo ng  as i t  is
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c o n v e n i e n t  to t h e  i n d i v i d u a l s  w h o  f i n d  t h e y  a r e  the o wn e r s  a n d  
t h e n  w h e n  t h e y  a r e  not, t h e y  a r e  s i m p l y  a b a n d o n e d .  L a r g e  
i n s t i t u t i o n a l  l e n d e r s ,  b a n k e r s ,  i n s u r a n c e  c om p a n i e s ,  l a r g e  
c o n t r a c t i n g  c r e d i t o r s ,  will g e t  a l a w y e r  a nd  go ou t  a n d  they w i l l  
q u o t e ,  a t t e m p t  to p i e r c e  the c o r p o r a t e  veil, A l a s k a ’s co mm on  l a w  
on  t h e c i r c u m s t a n c e s  in w h i c h  it w i l l  d i s r e g a r d  l i m i t e d  l i a b i l i t y  
is f o u n d  in onl}; t h r e e  cases s i n c e  s t a t e h o o d .  T h o s e  cases do n o t  
h o l d  o u t  g r e a t  h o p e  t ha t in t h e  a b s e n c e  of f r a u d  in a t r a n s a c t i o n  
t h a t  t h e  c o u r t  v/ould do. But if y o u  h a v e  a c l a i m  for $1,000 in 
w a g e s  o w e d  to y ou , t h e r e  is n o  l a w y e r  w h o  is g o i n g  t o  be a b l e  to 
s u c c e s s f u l l y  l a u n c h  that lav/suit. If y o u  a r e  a n  i n d i v i d u a l  w h o  
s o l d  f i s h  to a r e s t a u r a n t  w h i c h  h a s  no w  g o n e  o u t  of bu si n e s s ,  a n d  
t h e  o w n e r  h a s  m a r c h e d  off l e a v i n g  y o u  u n p a i d  a n d  i t ' s  a $ 4 3 , 0 0 0  
a c c o u n t  r e c e i v a b l e ,  y o u  c a n n o t  g e t  a n y  m o d e r n  r e c o u r s e  at  a l l .  
S e c t i o n  4C0  for the f i r st  t i m e  to a v e r y  l i m i t e d  e x t e n t  s h i f t s  
t h a t  p r e s u m p t i o n .  It says t h a t  the o f f i c e r s  a n d  d i r e c t o r s  of a 
c o r p o r a t i o n  to t h e  e x t e n t  t h a t  its a s s e t s  p r o v e  i n s u f f i c i e n t  to 
c o v e r  it s l i a b i l i t i e s ,  h a v e  a l i a b i l i t y  to a c l a s s  of i n d i v i d u a l s  
w h o  a r e  d e f i n e d  a s e m p l o y e e s  of  th e  c o r p o r a t i o n  as m a t e r i a l m e n ,  
t r a d e s m e n ,  e tc ., p e o p l e  w h o  h a v e  e x t e n d e d  c r e d i t  on ope n a c c o u n t  
for up  to $ 2 5 , 0 0 0 .  N o w  this l i a b i l i t y ,  sir, is n o t  i n e v i t a b l e .  
T h e  s t a t u t e  c l e a r l y  says  t h a t  if I h a v e  a c o r p o r a t i o n  a n d  y o u  
h a v e  a f i s h i n g  fleet, and  y o u  a r e  s u p p l y i n g  m y  i n c o r p o r a t e d  
r e s t a u r a n t  w i t h  f r e s h  salmon, t h a t  y o u  can be  a p p r o a c h e d  by me  
s a y i n g  I w o u l d  l i k e  y o u  to a g r e e  in w r i t i n g  t h a t  in the e v e n t  
t h a t  t h i s  b u s i n e s s  fo ld s,  my r e s t a u r a n t ,  y o u  w o n ' t  lo o k to me  for  
t h e  l i a b i l i t y  v/hich e x i s t s  u n d e r  t h e  lav/. It v/ould b e  a 
l i a b i l i t y  of u p  to $25 ,000. T h a t ' s  a l l  y o u  c o u l d  over r e c o v e r  
u n d e r  this. So for t h e  f irs t t i m e  t h e r e  w o u l d  b e  an i n c e n t i v e  in 
d e a l i n g  w i t h  t h e  s m a l l e s t  p e o p l e  in th e m a r k e t p l a c e  w h o  ar e t h e  
r e c u r r e n t  l i t t l e  m u l e s  on v/hich t h i s  b u s i n e s s  of l i m i t e d  
l i a b i l i t y  is r i d d e n  out, y ea r in rind y e a r  out, that these p e o p l e  
v/ould h a v e  s o m e  r e l i e f  an d t h a t  t h e r e  w o u l d  be  an i n c e n t i v e  to 
t a l k  a b o u t  t h i s  q u e s t i o n  of l.imiued l i a b i l i t y .  A n d  th e n if T can  
c o n v i n c e  y o u  t h a t  y o u  s ho u l d  g i v e  m e  a r e l a x a t i o n ,  a v/aiver of 
t ha t, t h a t ' s  f in e.  But. in t h e  a b s e n c e  of  a c o n t r a c t u a l  
m o d i f i c a t i o n ,  I w o u l d  ha ve  the  r i g h t  to this.

K O P O N E N :  T h e  c o n t r a c t  t h e n  is b e t w e e n  the c re di t o r  a n d  
t h e  c o r p o r a t i o n ,  no t  b e t w e e n  t h e  c o r p o r a t i o n  a n d  it s d i r e c t o r s .

F E S S L E R :  T h a t ' s  a b s o l u t e l y  ri ght . I t ' s  b e t w e e n  t h e
c o r p o r a t e  d e b t o r  a n d  its e m p l o y e e s ,  b e t w e e n  the c o r p o r a t e  d e b t o r  
a n d  i ts  m a t e r i a l m e n  or s u p p l i e r s .

K O P O N E N :  I t ' s  a v e r y  u s e f u l  s e c t i o n .  I kn ow  there is  a 
m a j o r  b u s i n e s s  p r o b l e m  in the F a i r b a n k s  area, t h e s e  c o l l a p s i b l e  
c o r p o r a t i o n s .

F E S S L E R :  Mr. C h a i r m a n .
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C O W D E R Y :  W o u l d  the e f f e c t  of this, v/ould it d i s c o u r a g e  
s a y  q u a l i f i e d  m a n a g e r s  f r o m  g e t t i n g  i n t o  t a k i n g  ov er  a t r o u b l e  
c o r p o r a t i o n  t h a t  v/as h a v i n g  s o m e  p r o b l e m s ,  m a y b e  t h r o u g h  a l a c k  
of e x p e r t i s e  in the  past, v/ould t h i s  d i s c o u r a g e  s o m e o n e  f r o m  
c o m i n g  in . . .

F E S S L E R :  W e l l ,  it v/ould c e r t a i n l y  g i v e  me  pau se . N o w  
t h e r e  a r e  t w o  t h i n g s  r e l e v a n t ,  sir, in th e  b il l.  First, if th e  
c o r p o r a t i o n  is in a p r o c e s s  of  d i s s o l u t i o n ,  one  of the w a y s  to 
a v o i d  d i s s o l u t i o n  u n d e r  the  p r o v i s i o n s  of t h i s  bil l is for a 
c o u r t  to a p p o i n t  i n t e r i m  d i r e c t o r s  in o r d e r  to r e s o l v e  
d e a d l o c k s .  T h o s e  d i r e c t o r s  a r e  n o t  s u b j e c t e d  to this  ty pe  of 
l i a b i l i t y .  So th e  d i r e c t o r  w h o  is b r o u g h t  on b o a r d  to t ry  an d  
s t r a i g h t e n  t h i n g s  o u t  by c o u r t  o r d e r  i s t h e  d i r e c t o r  w h o  is 
e x e m p t e d  by t h e  r e f e r e n c e  in t h e  b i l l  to o t h e r  t h a n  the d i r e c t o r s  
w h o  a r e  a p p o i n t e d  p u r s u a n t  to. N o w  t h a t  is o n e  p r o t e c t i o n .  
A n o t h e r  f ac to r,  of c ou rse , v/ould be th a t if a c o r p o r a t i o n  is in 
t r o u b l e ,  ancS I a m  g o i n g  to s t e p  in a n d  a t t e m p t  to s a v e  it, o n e  of 
th e  t h i n g s  I ' d  w a n t  to do is be a w a r e  of S e c t i o n  488 an d  go to 
the  c r e d i t o r s  a n d  say, I a m  w i l l i n g  to c o m e  i n t o  t h i s  p i c t u r e  
o n l y  if yo u  a r e  w i l l i n g  t o  c o n t r a c t  to  e x e m p t  me  f r o m  a n y  
p e r s o n a l  l i a b i l i t y  t h a t  I w o u l d  in cu r.  Yes,  sir, it w o u l d  be 
s o m e t h i n g  t h a t  in th e  h y p o t h e t i c a l  y o u  a d v a n c e  an  i n d i v i d u a l  
v/ould w a n t  to t a k e  i n t o  c o n s i d e r a t i o n .

R OD E Y :  If I m i g h t  i n t e r j e c t ,  t h a t  w o u l d  a p p l y  to
d i r e c t o r s  but  n o t  to e m p l o y e e s  of t h e  c o r p o r a t i o n ?

F E S S L E R :  It h a s  n o a p p l i c a t i o n  to e m p l o y e e s  at all. In 
f ac t, I s h o u l d  t e l l  y o u  t ha t  t h i s  a p p e a r s  to b o  v e r y  novel, a n d  j 
w a n t  y o u  to u n d e r s t a n d  t h a t  it h a s  a g r e a t  q u a l i t y  of b e i n g  
n o v e l ,  llut N e w  Y o r k  h a s  n e v e r  g i v e n  t o t a l  l i m i t e d  l i a b i l i t y  to 
a n y o n e .  A n d  if a n y b o d y  t ri es  t o c o m e  to y o u  an d  say, my Cod, if 
v/e a d o p t  t h i s  t h e w h e e l s  of c o m m e r c e  w i l l  g r i n d  to a ha lt.  S i n c e  
1 8 4 3  w h e n  N e w  Y o r k  a d o p t e d  the f i r s t  g e n e r a l  i n c o r p o r a t i o n  
s t a t u t e ,  th e Lon .largest s h a r e h o l d e r s  in a N e w  Y o r k  c o r p o r a t i o n  
a r e  s u b j e c t e d  to  l i a b i l i t y  in th e  e v e n t  th e c o r p o r a t e  a s s e t s  
p r o v e  i n s u f f i c i e n t  to the c l a i m s  of al l  e m p l o y e e s .  N e w  Y o r k  h a s  
n e v e r  s t r i c k e n  t h a t  f r o m  the  b o o k s ,  a n d  it h a s  n o t  p r e v e n t e d  the 
d e v e l o p m e n t  of t h e  S t a t e  of N e w  Y o r k  a s  a c e n t e r  of c o m m e r c e .  
W h a t  v/e di d  h er e, w a s  to say t h a t  in m a n y  A l a s k a n  c o r p o r a t i o n s  w e  
d i d n ' t  w a n t  t o  h a v e  t h e  l i a b i l i t y  on  the ton l a r g e s t  s h a r e h o l d e r s  
b e c a u s e  t h a t  m i g h t  i n c l u d e  m a n y  v e r y  p a s s i v e  p e o p l e  w h o  r e a l l y  
h a v e  n o t h i n g  to d o  w i t h  the  w a y  in v/hich the b u s i n e s s  w a s  run. 
G o  p u t  th e l i a b i l i t y  0 1 1 t h e  p e o p l e  w h o  a r e  b e i n g  paid, the 
o f f i c e r s ,  the p r e s i d e n t ,  a n d  t h e  s e c r e t a r y  a n d  t he  t r e a s u r e r .  
T h e y  a r e  the d e f i n e d  o f f i c e r s  a n d  the d i r e c t o r s .  T h e y  a r c  n o t  
p a s s i v e ,  or t h e y  o u g h t n ' t  to bo?. S o  t h a t  is h o w  v/e w o u l d  d i f f e r  
f r o m  Ne w  Y o r k  lav/. A n d  v/o h a v e  b r o a d e n e d  t h e  e x p o s u r e ,  b e c a u s e  
in N e w  Y o r k  t h e  e x p o s u r e  is l i m i t e d  to c l a i m s  of e m p l o y e e s ,  a n d  
w e  b r o a d e n e d  it to i n c l u d e  t h e c l a i m s  of m a t e r i a l m e n  a n d
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s u p p l i e r s .

C O W D E R Y :  In the  p a s t  w e  h a v e  h a d  s o m e  of the  N a t i v e
c o r p o r a t i o n s  w h o  h a v e  h a d  f i n a n c i a l  t r o u b l e s  a n d  h i r e d  two  p e o p l e  
to d i r e c t  t h e m  a n d  tu rn  it a r o u n d .  A n d  t h i s  is an  a r e a  I w a s
w o n d e r i n g  a b o u t ,  if t h a t  w o u l d  be  . . .

F E S S L E R :  I a p p r e c i a t e  th e q u e s t i o n .  It is a n i m p o r t a n t  
m a t t e r .  T h e  A F N  s u b c o m m i t t e e  h a s  l o o k e d  i n t o  t h i s  q u e s t i o n .  1
t h i n k  t h a t  a t  t h a t  lev el,  or a t  th e l e v e l  of a ny  l a rg e
c o r p o r a t i o n  t h a t  is i n v o l v e d  i n a n  a t t e m p t e d  t u r n  a ro und , t h a t  
t h e r e  w o u l d  b e a w a r e n e s s  of t h e  p r o v i s i o n s  of S e c t i o n  48 8 a n d  
t h a t  t h e r e  w o u l d  be  a p p r o p r i a t e  a d v i c e  f r o m  c o u n s e l  to deal w i t h  
t h e  sub je ct . T h a t  w o u l d  be m y  hope.

B R O W N :  Mr. C h a i r m a n ,  m a y  I s u g g e s t  . , .

R O D E Y :  Hr, Br own.

B RO W N :  I a m  F r e d  B r o w n .  I t ' s  n i c e  to kn o w t h a t  L a b o r  
a n d  C o m m e r c e  [garbled] . . . T h e  o n e  e x a m p l e  y o u  m i g h t  t h i nk  of 
is w h a t  w o u l d  r e a l l y  h a p p e n  . . . th e  e x a m p l e  m i g h t  be one  of th e 
m o s t  p r o s p e r o u s ,  c u r r e n t l y  m o s t  p r o s p e r o u s  A l a s k a  c o r p o r a t i o n  is 
A l a s k a  I n t e r n a t i o n a l  Air.  O r i g i n a l l y ,  that w a s  I n t e r i o r  A i r w a y s  
b a s e d  o u t  of F a i r b a n k s .  T h e y  e x p a n d e d  too f a s t  for th e  b u i l d i n g  
of t h e  p i p e l i n e ,  v/hich d i d n ’t get. b u i l t  f a s t  e n o u g h  as m a n y  
A l a s k a n s  r e m e m b e r .  W h a t  h a p p e n e d  t h e n  was , a n d  t h i s  s o r t  of 
t h i n g  is r e a l l y  w h a t  h a p p e n s  w h e n  a c o r p o r a t i o n  g e t s  i n t o  t r o u b l e  
in  m o s t  c a s e s ,  a n d  t h a t ' s  w h y  I ' m  r a i s i n g  t h i s  as  an  e x a m p l e .  
W h a t  h a p p e n e d  t h e n  w a s  th e y w e n t  i n t o  r e o r g a n i z a t i o n  and  the  
c r e d i t o r s  a n d  s h a r e h o l d e r s  h i r e d  Mr. D u n c a n  M c C l a r e n ,  a l e g e n d  in 
t h e  C a n a d i a n  a i r  i n d u s t r y ,  a g r e a t  m a n a g e r  a n d  a l e g e n d a r y  w o r k e r  
[TAPE CH AN GE ] . . . S e c t i o n  488 to t a k e  care of tha t p r o b l e m .

R O D E Y :  T h a n k  you, Hr. Bro wn . T h i s  is a p r o b l e m
c u r r e n t l y  in A l a s k a . It is  p o s s i b l e  fo r i n d i v i d u a l s  w h o  
i n c o r p o r a t e  to run  u p  al'< s o r t s  of bi l l s ,  n o t  pay  its c r e d i t o r s ,  
a n d  th en  j u s t  m o v e  a w a y  f r o m  t h a t  c o r p o r a t i o n ,  w i l l  e v e n t u a l l y  be 
r e s o l v e d  by th e st at e,  s e t  u p a n o t h e r  c o r p o r a t i o n  a n d  the n bi lk  a 
l o t  of s m a l l  t r a d e s m e n  w h o  w o r k  for th e c o r p o r a t i o n ,  c r e d i t o r s ,  
w h a t  h a v e  you, m o v e  on. Y o u  c a n  do it  in s e r i a l  fa sh io n.  It is 
c u r r e n t l y  b e i n g  a b u s e d  p r e s e n t l y  in t h e  st at e.  Hr. A b b o t t  h a s  
k e p t  an e y e  on this, h a s  h a d  a p r a c t i c e  in t h a t  a r e a  of th e l a w 
for 15 y e a r s .  B u t  it is c u r r e n t l y  a p r o b l e m .  T h e r e  a r e  a l o t  of 
h o n e s t  A l a s k a n s  w h o  l o s e  m o n e y  b e c a u s e  of t hi s  p r o b l e m .

F E S S L E R :  A n d  J t h i n k  the p r o b l e m  is  a l s o  th? . it h a s  a 
b r o a d e r  r a m i f i c a t i o n .  T o  th e  e x t e n t  that, c i t i z e n s  g e t  the  
i m p r e s s i o n  t h a t  t h e r e  a r e  t r i c k s  o u t  t h e r e  for p e o p l e  w h o  are; in 
w i t h  l a w y e r s ,  if y o u  w i l l .  It d e m e a n s  my p r o f e s s i o n  of w h i c h  I 
a m  v e r y  p r o u d ,  v/e w o r e  n e v e r  the s o u r c e  of t h i s  v a l u e  judgment*,



t h a t  p e o p l e  c o u l d  p u l l  t h i s  t y p e  of thi ng.  B u t  to the e x t e n t  
t h a t  p e o p l e  b e l i e v e  t h a t  if y o u  q u o t e ,  k n o w  t h e  lav/, yo u  c a n do 
b a o  tilings a n d  g e t  a w a y  w i t h  it. Y o u  can  do h u r t f u l  t h i n g s  a n d 
h a v e  no a c c o u n t a b i l i t y .  It c r e a t e s  a n  i m p r e s s i o n  of t h e  l a w  
v/hich n o n e  of us h a v e  an  i n t e r e s t  in s e e i n g  f u r t h e r e d  in th e 
m i n d s  of c i t i z e n s .  B e c a u s e  t h e  m i n u t e  o n e  l a w  b e c o m e s  s u s p e c t  
l i k e  this, the c l o u d  f a l l s  o v e r  al l law* A n d  so t h i s  is p r o b a b l y  
t h e  m o s t  i m p o r t a n t  v a l u e  j u d g m e n t  a b o u t  c o r p o r a t i o n s .  T h e y  h a v e  
d o n e  g r e a t  t h i n g s  for us. B u t  the  i d e a  of a o n e - p e r s o n  
c o r p o r a t i o n ,  a n d  t h e  o n l y  p e r s o n  t h a t  p r o b a b l y  h a s  p u l l e d  off 
t h a t  r o l e  rea l w e l l  in h i s t o r y ,  v/as L o u i s  t h e  F o u r t e e n t h  a n d  p 
t r e m e n d o u s  p r i c e  v/as p a i d  for  t h a t  no t i o n .

U E H L 1 N G : Ii v/e ca n k i n d  of go b a c k  to the  s e c t i o n
r e g a r d i n g  th e f o r e i g n  c o r p o r a t i o n s ,  m a y b e  y o u  c o u l d  e x p l a i n  v/hat 
the A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n  t o o k  a s fa r as a n  a p p r o a c h  a s 
a c o m p a r i s o n  of w h a t  o c c u r r e d  in C a l i f o r n i a  r e g a r d i n g  t h e f o r e i g n  
c o r p o r a t i o n  s i t u a t i o n  there.

F E S S L E R :  B e c a u s e  C a l i f o r n i a  ha s  t h i s  b a s i c  so ci al
p r o b l e m  t h a t  in o r d e r  to e v a d e  t h e  r e s t r i c t i o n s  on l o n g - t e r m  
d i r e c t o r  t e r m s  or in o r d e r  to h a v e  a b o a r d  c l a s s i f y  i ts elf , m o s t  
i m p o r t a n t  C a l i f o r n i a  b u s i n e s s ,  m o s t  c o r p o r a t e  b u s i n e s s  a t  th e 
m o m e n t  in my st at e,  is f o r e i g n  i n c o r p o r a t e d .  R u n s  to a d i f f e r e n t  
j u r i s d i c t i o n  a n d  c o m e s  ba cx  h o m e  a n d  s a y s  w e ' v e  b e e n  g o n e  20 
m i n u t e s ,  a n d  v/e a r e  no w  a f o r e i g n  c o r p o r a t i o n ,  w e ' r e  a D e l a w a r e  
c o r p o r a t i o n .  T h e  b a s i c  s o c i a l  p r o b l e m  v/e h a d  in C a l i f o r n i a  w h e n  
w e  a p p r o a c h e d  t h e  r e v i s i o n  of the  l e g i s l a t i o n  v/as ‘*o say, well, 
w i l l  v/e g i v e  u p  t h e s e  v a l u e  j u d g m e n t s  v/luch w e ’ve  i.nd for m a n y  
y e a r s .  A n d  t h e  b a r  a s s o c i a t i o n ,  f r a n k l y ,  a n d  the  b a n k i n g  
i n d u s t r y  t h o u g h t  t h a t ' s  w h a t  w a s  g o i n g  to h a p p e n .  Thai, v/e w o r e  
g o i n g  to g et  a c o r p o r a t i o n  l a w  t h a t  l o o k e d  m o r e  l i k e  r h a t  of 
o t h e r  st at es . W h a t  the  l e g i s l a t u r e  did, i n t e r e s t i n g l y  e n o u g h ,  
a n d  I t h i n k  it r e m a i n s  to be s e e n  b e c a u s e  i t ' s  c o s t i n g  us a l o t  
o f m o n e y  in l i t i g a t i o n  in f r o n t  of t h e  f e d e r a l  s u p r e m e  co u rt , rcis 
to  say, no, if a c o r p o r a t i o n  lias a c e r t a i n  p e r c e n t a g e  of .ii.'; 
e m p l o y e e s  in C a l i f o r n i a ,  d o e s  a c e r t a i n  v o l u m e  of b u s i n e s s  in 
C a l i f o r n i a ,  h a s  a c e r t a i n  a m o u n t  of i ts  o w n e r s h i p  o w n e d  by 
s h a r e h o l d e r s  in  Cal.i f or nia , t h e n  e v e n  t h o u g h  it p u r p o r t s  to be  an  
A l a s k a  c o r p o r a t i o n  or a D e l a w a r e  c o r p o r a t i o n ,  v/e're g o i n g  to sa y 
t h a t  i t ' s  m e r e l y  a p s e u d o  f o r e i g n  c o r p o r a t i o n ,  a n d  v/e're g o i n g  to 
a p p l y  C a l i f o r n i a ' s  l a w s  Lo it. N o w  the Arden-f-lgyfgi,r l i t i g a t i o n  
is p e n d i n g  in t h e  C a l i f o r n i a  S u p r e m e  C o u r t  w h e r e  i t  h a s  b e e n  on  
h o l d  for n e a r l y  t h r o e  y e a r s .  D e l a w a r e ' s  c o u r t s  h a v e  a l r e a d y  
l i t i g a t e d  the Ardejir.Mayf ;uj: c a s e  a n d  c o m e  to t h e  c o n c l u s i o n  t h a t  
C a l i f o r n i a  w a s  a t t e m p t i n g  to d e n y  fu ll  f a i t h  a n d  c r e d i t  to the 
p u b l i c  a c t s  of a s i s t e r  s ta t e .  U l t i m a t e l y ,  t h e  f e d e r a l  supicmt: 
c o u r t  w i l l  have- to d e c i d e  w h e t h e r  C a l i f o r n i a ' s  n o t i o n  of p s e u d o  
f o r e i g n  c o r p o r a t i o n s  is an i d e a  w h o s e  t i m e  h a s  come. T h e  
j u d g m e n t  of th e c o m m i s s i o n  v/as t h a t  t h e r e  a r e  1 1 0  p s e u d o  f o r e i g n  
c o r p o r a t i o n  c o n c e p t s  in t h i s  bill. I n s te ad , v/e i n c r e a s e d  t he
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r e p o r t i n g  o b l i g a t i o n s  o n f o r e i g n  c o r p o r a t i o n s  to k e e p  us i n f o r m e d  
of t h e  n a t u r e  of t h e i r  a c t i v i t i e s .  V7e g r e a t l y  i n c r e a s e d  the 
c i r c u m s t a n c e s  u n d e r  v/hich i t ’s c l e a r  t h a t  t h e y  m u s t  se e k a 
c e r t i f i c a t e  to do b u s i n e s s  in t h e  S t a t e  of A l a s k a .  B u t  v/e h a v e  
n o t  a t t e m p t e d  t o i n t e r f e r e  w i t h  t h e i r  i n t e r n a l  c o n t r o l  an d  
m a n a g e m e n t  s u c h  a s C a l i f o r n i a  h a s  done, b e c a u s e  v/e h a v e n ’t done  
it to our ow n  p e o p l e .  W e  h a v e n ’t s a i d  y o u  h a v e  to h a v e  a b o a r d  
w i t h  o n e - y e a r  t e r m s ,  t h a t  y o u  c a n ' t  c l a s s i f y  t h e  board, t h a t  y o u  
h a v e  to h a v e  c u m u l a t i v e  v o t i n g .  Our  d e f a u l t  m o d e  if y o u  d o n ' t  
s a y  is, y o u  do h a v e  o n e - y e a r  te r m s ,  if y o u  do h a v e  c u m u l a t i v e  
v o t i n g  a n d  y o u  d o n ' t  h a v e  b o a r d  c l a s s i f i c a t i o n .  Bu t v/e d i d n ' t  
f e e l  t h a t  it v/as n e c e s s a r y  to g e t  i n v o l v e d  in t h a t  p o s i t i o n .  B u t  
l a t e r  on in v/hat m a y  be  f i v e  or six y e a r s  as y o u  s e e  the o u t c o m e  
of th e  A r d e n - M a y f a i r  m a t t e r ,  a n d  t h e n  if y o u  d e c i d e  y o u  w a n t  to 
a d o p t  c e r t a i n  s i m i l a r  ru les , t h a t  v/ould be an a p p r o p r i a t e  t i m e  to 
do th at. B u t  t h e r e  i s n o t h i n g  h e r e  n o w  t h a t  c o n t a i n s  that.

B R O W N :  A t  l e a s t  s o m e  of t h e  m e m b e r s  of the  c o m m i s s i o n  
t h i n k  the  D e l a w a r e  v i e w  is g o i n g  to p r e v a i l  in th e s t a t e  s u p r e m e  
co u rt , a n d  t h a t ' s  on e  of the r e a s o n s  w h y  th e p r o v i s i o n  is w r i t t e n  
t h a t  v/ay.

R O D E Y :  T h a n k  you, Mr. Brown.

U EH L I N G : T h i s  is a f o l l o w  up  q u e s t i o n *  A n d  in j u s t  
s o r t  of r e a d i n g  t h r o u g h  t h i s  I g o t  t h e  f e e l i n g  v/hat w o u l d  be  the 
s i t u a t i o n  l i k e  if y o u  t o o k  a s t a t e  l i k e  D e l a w a r e  w h e r e  v/e h a d  a 
s i t u a t i o n  v/here c o m p a n i e s  a r e  g o i n g  to  i n c o r p o r a t e  the r b e c a u s e  
i t ' s  a v e r y  p r o - m a n a g e m e n t  k i n d  of s i t u a t i o n ,  v/here in C a l i f o r n i a  
i t ' s  v e r y  p r o - s h a r e h o l d e r ,  t h e  s h a r e h o l d e r  is a c o m p l e t e l y  
d i f f e r e n t  s i t u a t i o n ,  h o w  d o e s  A l a s k a  ra te  on t h a t  s p e c t r u m ?  
V/ould t h e y  b e c o n s i d e r e d  a v e r y  p r o - m a n a g e m e n t  s i t u a t i o n ?

F E S S L E R :  No. T h e  d e f a u l t  p r o v i s i o n s ,  ev er  s i n c e  I
l e a r n e d  to us e  the p e r s o n a l  c o m p u t e r ,  I ' v e  p i c k e d  u p  the j a rg on , 
e x c u s e  me. T h e  p r o v i s i o n s  t h a t  a r e in p l a c e  if y o u  d o n ' t  say 
o t h e r w i s e  of t h e A l a s k a  s t a t u t e  to day , b e c a u s e  it 's  a v e r s i o n  of 
t h e  e a r l y  '5 0 ' s  m o d e l  act  w c u l d  t o d a y  be  c a l l e d  a p r o - s h a r e h o l d e r  
j u r i s d i c t i o n .  A n d  t h e  p r o v i s i o n s  v/hich v/ould l o c k  i n t o  p l a c e  in 
the a b s e n c e  of agreement, t h a t  t h e y  be ot.herv/ise u n d e  t h i s  bill 
a r e  a l s o  p r o - s h a r e h o l d e r  p r o v i s i o n s .  B u t  so t h a t  A l a s k a  v/ould in 
th e  d e f a u l t  m o d e  l i n e  u p l o o k i n g  v e r y  m u c h  m o r e  l i k e  C a l i f o r n i a  
t h a n  D e l a w a r e .  B u t  it w o u l d  b e p o s s i b l e  fo r p e o p l e  t o  m a k e  an 
i n t e l l i g e n t  a n d  i n f o r m e d  d e c i s i o n  to f o r m  a v er y,  v e r y  m a n a g e m e n t  
o r i e n t e d ,  r e d u c e d  r o l e  for s h a r e h o l d e r  c o r p o r a t i o n ,  n o t  g o i n g  as 
far as D e l a w a r e  h a s  go ne. For i n s t a n c e ,  a g o o d  e x a m p l e  in 
D e l a w a r e ,  it in p o s s i b l e  t h a t  the b o a r d  of d i r e c t o r s  v/ould h a v e  
the  e x c l u s i v e  p o w e r  to a m e n d  t he  a r t i c l e s  a n d  bylav/s, a n d  the 
s h a r e h o l d e r s  c o u l d  be  o u s t e d  f r o m  a n y  r o l e  a t  all. T h a t  v/ould 
n o t  be p o s s i b l e  in A l a s k a .  It i s n ' t  p o s s i b l e  u n d e r  c u r r e n t  law 
w i t h  r e g a r d  to  t h e  a r t i c l e s .  It w o u l d  n o t  be p o s s i b l e  w i t h

-  1 6  -



r e g a r d  to the b y l a w s  s h o u l d  t h e  l e g i s l a t u r e  e n a c t  t h i s  bi ll. So 
it c o n t i n u e s  to l e a v e  A l a s k a  lav; w i t h  m o s t  o t h e r  w e s t e r n
j u r i s d i c t i o n s  as h a v i n g  a p r o - s h a r e h o l d e r  b ias , b u t  n o t  g o i n g
n e a r l y  as fa r a s C a l i f o r n i a .

R O D E Y :  A r e  t h e r e  o t h e r  q u e s t i o n s  f r o m  m e m b e r s  of th e
c o m m i t t e e ?  If t h e r e  a r e  . . .

F E S S L E R :  I ' l l  r e m a i n  in t h e  room, Hr. C h a i r m a n ,  in c a s e  
a n y o n e  d o e s  h a v e  a n y  q u e s t i o n s  for me, b u t  t h e r e  a r e  o t h e r  
w i t n e s s e s  d e s i r i n g  to a p p e a r .

R O D E Y :  T h e  n e x t  w i t n e s s  is W i l l i s  K i r k p a t r i c k ,  t he
d i r e c t o r  of t h e  d i v i s i o n  of b a n k i n g  a n d  s e c u r i t i e s .

K I R K P A T R I C K :  Hr. C h a i r m a n  a n d  c o m m i t t e e  m e m b e r s .  My
n a m e  is W i l l i s  K i r k p a t r i c k .  I a m  d i r e c t o r  of b a n k i n g  a n d  
s e c u r i t i e s  for t h e  S t a t e  of A l a s k a .  I' d f i r s t  l i k e  to say t h a t  w e  
h a v e  a p p r e c i a t e d  t h e  o p p o r t u n i t y  to j o i n  w i t h  t h e  c o m m i s s i o n  as a 
p a r t i c i p a n t  in d i s c u s s i o n  in t h e i r  wo rk.  I b e l i e v e  t h a t  a n y  of 
th e  c o n c e r n s  the  s t a t e  h a s  h a d  as far as t h e  a d m i n i s t r a t i o n  of 
t h i s  n e w  code, t h e  c o m m i s s i o n  h a s  k n o w n  u p  f r o n t  a s  to w h a t  the 
p r o b l e m s  w e ' v e  had. O n e  of t h e  t h i n g s  I ' d  l i k e  to p o i n t  o u t  is 
t h a t  w h a t  I a m  e x c i t e d  a b o u t  in t h e i r  w o r k  is t h a t  in a p r e s e n t  
s i t u a t i o n  v/here v/e h a v e  an o l d  O r e g o n  law, in a s i t u a t i o n  v/here 
v/e h a v e  v e r y  l it tl e,  if any, s t a t e  c o m m o n  la w  c o u r t  c a s e s  t h e  
a d m i n i s t r a t i o n  of t h e  p r o v i s i o n s  of t h e  A l a s k a  B u s i n e s s  
C o r p o r a t i o n s  C o d e  as it s t a n d s  t o d a y  is s o m e w h a t  s u s p e c t  in s o m e  
of it s  l e g i s l a t i v e  i n t e n t .  A n d  to d e t e r m i n e  l e g i s l a t i v e  i n t e n t ,  
w e  go  b u c k  to O r e g o n  lav/, v/e go  b a c k  to O r e g o n  ca s e s ,  v/e go b a c k  
to th e  s p a r s e  o f f i c i a l  c o m m e n t s  u n d e r  th e m o d e l  code. W i t h  the 
p a s s a g e  of this b il l, I t h i n k  t h a t  our w o r k  as  far  as w o r k i n g  
w i t h  t h e  c o r p o r a t i o n s  in m a i n t a i n i n g  t h e ir  f i l e s  is g o i n g  to be a 
w h o l e  l o t  e a s i e r  b e c a u s e  of the  o f f i c i a l  c o m m e n t s  alo ne .  
E v e r y t h i n g  h a s  b e e n  a d d r e s s e d ,  I w o u l d  s u g g e s t  t h a t  in 
c o n s i d e r i n g  the  p a s s a g e  of t h i s  bill, t h a t  t h e y  m a k e  p a r t  of th e 
r e c o r d  t h e  o f f i c i a l  c o m m e n t s  as  to th e n e w  law. T h e r e  is o n l y  
o n e  p a r t i c u l a r  a r e a  t h a t  I h a v e  a p r o b l e m  w i t h ,  a n d  t h a t  is in 
S e c t i o n  733 on p a g e  127, in t h e  f i l i n g  of f o r e i g n  c o r p o r a t i o n s  to 
do b u s i n e s s  in t h e  S t a t e  of A l a s k a .  On  l i n e  7, b e g i n n i n g  o n l i n e  
7, il: r e q u i r e s  t h a t  t o g e t h e r  w i t h  a c e r t i f i e d  c o p y  of its
a r t i c l e s  of i n c o r p o r a t i o n  a l l  a m e n d m e n t s  to the  a r t i c l e s  . . .  In 
o t h e r  w o r d s ,  v/hat t h e y  ar e  s a y i n g  h e r e  is t h a t  o n e  of th e  
p r o v i s i o n s  for a f o r e i g n  c o r p o r a t i o n  to q u a l i f y  to do b u s i n e s s  in 
th e S t a t e  of A l a s k a ,  is t h a t  it v/ould h a v e  to f i l e  it s a r t i c l e s  
w i t h  th e  s t a t e  a n d  a n y  a m e n d m e n t s  to t h o s e  a r t i c l e s .  In a 
h e a r i n g  l a s t  s e s s i o n ,  w e  b r o u g h t  t h i s  u p  a n d  I b e l i e v e ,  y o u ' d  
h a v e  to c h e c k  w i t h  the  c o d e  r e v i s i o n  c o m m i s s i o n  on this, b u t  1 
b e l i e v e  it v/as a g r e e d  u p o n  t h a t  th ey  v/ould r e c o n s i d e r  t h a t  
r e q u i r e m e n t  to f i l e  a r t i c l e s .  A t  the p r e s e n t  t i m e  a r t i c l e s  of 
f o r e i g n  c o r p o r a t i o n s  a r e  not f i l e d  w i t h  the  st at e.  V/e f i n d  t h a t
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s o m e  of our  s i s t e r  s t at es , t h o s e  t h a t  do h a v e  t h i s  p r o v i s i o n ,  a r e  
l o o k i n g  at d r o p p i n g  them. I t h i nk  the l a s t  o n e  w e ' v e  h e a r d  f r o m  
is T e x a s .  M o w  I d o n ' t  b e l i e v e  t h a t  it is g o i n g  to c r e a t e  a n y  
h a r d s h i p  to a n y b o d y  i n  the  S t a t e  of A l a s k a  t h a t  w i s h e s  t o  f i n d  
o u t  t h e  s u b s t a n c e  of the  a r t i c l e s  of a f o r e i g n  c o r p o r a t i o n .  
F i r s t  of all, if t h e y  a r e  l o o k i n g  for  the o f f i c e r s  a n d  d i r e c t o r s  
of t h e  f o r e i g n  c o r p o r a t i o n ,  w e  can  l o o k  a t  t h e  a p p l i c a t i o n  t he y 
f i l e  w i t h  us g i v i n g  us t h a t  p a r t i c u l a r  i n f o r m a t i o n .  If t h e y  do 
w a n t  a c o p y  of t h e a r t i c l e s  of i n c o r p o r a t i o n  or the  a m e n d m e n t s  to 
t h e  a r t i c l e s  of i n c o r p o r a t i o n  of a f o r e i g n  c o r p o r a t i o n ,  the p l a c e  
t h a t  v/ould h a v e  th e  m o s t  c u r r e n t  f i l i n g  w o u l d  be t h e  s t a t e  of 
d o m i c i l e  so t h a t  t h e y  a r e  a v a i l a b l e .  W e  w o u l d  b e  m o r e  t h a n  h a p p y  
t o a s s i s t  a n y b o d y  t h a t  w a n t e d  t h a t  to f i n d  o u t  the p r o p e r  
p r o c e d u r e s  to o b t a i n  t h o s e  r e c o r d s .  W i t h  my u n d e r s t a n d i n g  t h a t  
t h i s  p r o v i s i o n ,  t h a t  th e c o d e  r e v i s i o n  c o m m i s s i o n  h a d  no 
p a r t i c u l a r  p r o b l e m  w i t h  t h a t  b e i n g  d r o p p e d ,  t h e  f i s c a l  n o t e  t h a t  
I p r e p a r e d  v/as z e r o e d  out. If t h i s  p r o v i s i o n  s t a y s  in, I am 
g o i n g  to a s k  fo r a r e v i s i o n  of th e f i s c a l  n o t e  b e c a u s e  one  of the  
p r o b l e m s  v/e h a v e  n o w  is j u s t  f i l e  m a i n t e n a n c e .  T h e  b i g g e s t
p r o b l e m  in f i l e  m a i n t e n a n c e  is a m e n d m e n t s  to a r t i c l e s .  W e  
r e c e i v e  a g r e a t  n u m b e r  of a m e n d m e n t s  to a r t i c l e s  e v e r y  day, a n d  
o n e  of t h e  t h i n g s  v/e h a v e  to do is t h a t  v/e j u s t  d o n ' t  f i l e  the 
a m e n d m e n t s .  A  l o t  of t i m e s  v/e h a v e  to l o o k  b a c k  t h r o u g h  the
f i l e s  t o s e e  v/hat t h e  p r i o r  a r t i c l e s  c o n t a i n  to se e a m e n d m e n t s
a r e  c o n s i s t e n t .  If n o t h i n g  m o r e  th a n a r t i c l e  ord er . T h a t  is the 
o n l y  c o m m e n t  t h a t  I h a v e  as fa r as a n y  c h a n g e s  a r e  c o n c e r n e d ,  a n d  
I a m  s o r r y  I d o n ' t  h a v e  an a m e n d m e n t  p r e p a r e d ,  b u t  I w o u l d  be 
m o s t  h a p p y  to. I v/ould r e p l a c e  t h a t  w o r d  w i t h  a c e r t i f i c a t e  of 
c o m p l i a n c e  e x e c u t e d  by the o f f i c e r  of d o m i c i l e ,  0 1: t h e  o f f i c i a l  
of d o m i c i l e .  I a m  o p e n  to a n y  q u e s t i o n s .

R O D E Y :  If I m i g h t  a sk  e i t h e r  C h a i r m a n  A b b o t t  or
P r o f e s s o r  F e s s l e r  to r e s p o n d .

A B B O T T :  Yes, Mr. C h a i r m a n .  W e  h a d  p r e v i o u s l y  a g r e e d
w i t h  Mr. K i r k p a t r i c k  t h a t  v/e v/ould m a k e  t h a t  ch a n g e .  
U n f o r t u n a t e l y ,  c o n s i d e r a t i o n  of t h i s  m a t t e r  c a m e  up  a f t e r  the 
b i l l  v/as p r i n t e d .  S o it is t h e  p o s i t i o n  of th e  c o m m i s s i o n  that 
t h i s  r e q u i r e m e n t  s h o u l d  be d e l e t e d  w h e n  it w a s  b r o u g h t  to our 
a t t e n t i o n  t h a t  it w o u l d  s e r v e  n o  u s e f u l  p u r p o s e  a n d  v/ould .impose 
a n  a d d i t i o n a l  f i s c a l  b u r d e n  on t h e  c o m m i s s i o n e r  of c o m m e r c e .  We  
a r e  in c o m p l e t e  a g r e e m e n t  t h a t  the  p r o v i s i o n  s h o u l d  be de le t e d ,  
a n d  t h e r e  s h o u l d  be no r e q u i r e m e n t  to f i l e  f o r e i g n  a r t i c l e s  or 
a m e n d m e n t s .

R O D E Y :  T h a n k  you, C h a i r m a n  A b b o t t .  Mr. Br own .

B R O W N :  On b e h a l f  of th e c o m m i s s i o n ,  I ain s u r e  t h e y
w o u l d  a g r e e ,  it w o u l d  be v e r y  n i c e  if P r o f e s s o r  F e s s l e r  w e r e  
i n v o l v e d  in s t r u c t u r i n g  t h e  a m e n d m e n t  t h a t  the c o m m i t t e e  m i g h t  be 
i n t e r e s t e d  . . .
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R OD E Y :  T h a t ' s  a v e r y  g o o d  s u g g e s t i o n ,  Mr. Brown.
P r o f e s s o r ,  v/ould it b e p o s s i b l e  for y o u  to p r e p a r e  t h a t  
a m e n d m e n t ?

F E S S L E R :  C e r t a i n l y .

R O D E Y :  Mr. K i r k p a t r i c k ,  c o n t i n u e .

K I R K P A T R I C K :  O n e  o t h e r  i t e m  t h a t  m y  n o t e s  show. On 
p a g e  138 a n d  139, o n l i n e  20 of p a g e  138 it r e f e r s  to th e
m i s d e m e a n o r ,  a n d  m y  s t a f f  s a y s  t h a t  it s h o u l d  be e i t h e r  a r a t e d  
m i s d e m e a n o r  A  or u to be c o n s i s t e n t  w i t h  T i t l e  9. A n d  tb s s a m e  
w i t h  l i n e  9 on p a g e  139. T h a t  a l s o  r e l a t e s  to a m i s d e m e a n o r .

R O D E Y :  If I m i g h t  a d d r e s s  C h a i r m a n  A b b o t t  or P r o f e s s o r
F e s s l e r ,  a r e  w e  in t h a t  c a s e  t a l k i n g  a b o u t  a C l a s s  A
m i s d e m e a n o r ?

A B B O T T :  T h a t ' s  our u n d e r s t a n d i n g ,  Mr. C h a i r m a n .  Yes.

R O D E Y :  If a g a i n  I c o u l d  r e q u e s t  you, P r o f e s s o r  F e s s l e r ,
to p r e p a r e  the a p p r o p r i a t e  a m e n d m e n t  b a s e d  on c u r r e n t  A l a s k a
c r i m i n a l  law.

FESSI.ER: T h e  q u e s t i o n  h a s  b e e n  as k ed , h a s  b e e n
p r e p a r e d ,  is o n e  of t h e  a m e n d m e n t s  th a t C h a i r m a n  A b b o t t  w a s  
r e f e r r i n g  to is b e i n g  t r a n s m i t t e d  . . .

R O D E Y :  T h a n k s ,  P r o f e s s o r .  O b v i o u s l y  w e  c a n ' t  t a k e  a n y
o f f i c i a l  a c t i o n  h e r e .  If t h e r e  a r e  an y q u e s t i o n s ,  we'.ll h a v e
t h i n  p r e p a r e d  a n d  d e l i v e r e d  to c o m m i t t e e s  on b o t h  s i d e s  for t he ir  
c o n s i d e r a t i o n  a n d  S e n a t o r  H u l c a h y  a n d  m y s e l f  w i l l  e x p l a i n  it on 
o u r  s i d e  a n d  . . .

C O W D E R Y :  C o u l d  I, I v/as w o n d e r i n g  v/hat f i n a n c i a l  b u r d e n  
v/ould th is, if w e  a d o p t  t h i s  t o  the e x i s t i n g  c o r p o r a t i o n  for the 
s ta t e ,  w o u l d  it be  to c o n f o r m ,  is t h e r e  a n y  g r a n d f a t h e r i n g  
s i t u a t i o n s  . . .

K I R K P A T R I C K :  If !I u n d e r s t a n d  y o u r  q u e s t i o n ,  Mr.
C h a i r m a n ,  as  to v/hat t h i s  is g o i n g  to do to e x i s t i n g
c o r p o r a t i o n s .  I t h i n k  t h e  l a s t  two s e c t i o n s  of the b i l l  p r e t t y  
w e l l  c o v e r  a t i m e l y  t r a n s f e r  of th e act, a n d  I t hi n k w e  ar e  gong 
to  h a v e  s o m e  p r o b l e m s  j u s t  a s far  a s e d u c a t i n g  the  c o r p o r a t i o n s  
i n  s w i t c h i n g  t h e m  over. I d o n ' t  se e  t h a t  a l a s t i n g  p r o b l e m .  I 
d o n ' t  se e  it as m u c h  m o r e  of a p r o b l e m  t h a n  v/e h a v e  n o w  w i t h  the 
n e w  c o r p o r a t i o n  t h a t  is c o m i n g  on bo a rd . I d o n ' t  t h in k  t h e r e
w i l l  be a n f i n a n c i a l ,  I t h i n k  t h e  p r o b l e m  is g o i n g  to be 
b a s i c a l l y  on  t h e s t a t e ' s  si d e as  far a s  g e t t i n g  th e  i n f o r m a t i o n  
o u t  a n d  g e t t i n g  the  t r a n s i t i o n  go i n g .  I d o n ' t  e n v i s i o n  a n y
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e c o n o m i c  p r o b l e m  cn  the c o r p o r a t i o n .  I a m  w o n d e r i n g  a b o u t  
c o r r e s p o n d e n c e  fees, b u t  . . .  I d o n ' t  s e e  it a s  a m a j o r  
p r o b l e m .

R OD EY : I j u s t  m i g h t  a d d  t h a t  the  p r o p o s e d’ d r a f t  v/as
w r i t t e n  to r e d u c e  l e g a l  f e e s  by p u t t i n g  a g r e a t  e l e m e n t  of 
c e r t a i n t y  in t h e r e  sc t h a t  a l a y m a n  v/ould h a v e  a m u c h  g r e a t e r  
u n d e r s t a n d i n g  of t h e  l a w  ju st  by r e a d i n g  t h e  l a w  w i t h o u t  h a v i n g  
to c o n s u l t  a la w y e r .  So I t h i n k  t h e r e  w i l l  be a c t u a l l y  a 
r e d u c t i o n  of a t t o r n e y ' s  fees. A r e  t h e r e  a n y  o t h e r  q u e s t i o n s  for 
Mr. K i r k p a t r i c k ?  If none, t h a n k  y o u  v e r y  m u c h  Mr. K i r k p a t r i c k .  We  
d o h a v e  f l o o r  s e s s i o n  n o w  at 10:00 a.m. W e  d o n ' t  go  in u n t i l  
1 1 : 0 0  o ' c l o c k  o n M o n d a y s ,  as a c o n v e n i e n c e  to th e  A n c h o r a g e  
l e g i s l a t o r s .  W o u l d  y o u  l i k e  m e  to s t a y ?

A B B O T T :  Mr. C h a i r m a n ,  if I m i g h t ,  t h e r e  a r e  o n l y  two 
o t h e r  p e o p l e  t h a t  i n t e n d  to o f f e r  b r i e f  t e s t i m o n y .  T h a t ' s  Li s 
J o h n s t o n  a n d  Irv B e r t r a m .

R O D E Y :  In c o n s u l t a t i o n  w i t h  H o u s e  c h a i r m a n ,  I w i l l  s t a y
h e r e  if S e n a t o r  M u l e a h y  is a g r e e a b l e  a n d  l i s t e n  to t h e c o m m e n t s
of E l i z a b e t h  J o h n s t o n  a n d  Irv B e r t r a m  a n d  t h e n  r e p o r t  to you, 
sir. T h a n k  you, g e n t l e m e n .  Next, I' d l i k e  to c a l l  E l i z a b e t h  
J o h n s t o n .  I t ' s  a l w a y s  d i s c o n c e r t i n g  to b e t e s t i f y i n g  a n d  h a v e  
e v e r y b o d y  l e a v i n g .  But, S e n a t o r  M u l e a h y  a n d  I w i l l  m a k e  u p  for 
a n y  a b s e n c e  of n u m b e r s .  You h a v e  t h e  fl o or , ma da m.

J O H N S T O N :  G e n t l e m e n .  My n a m e  is E l i z a b e t h  J o h n s t o n .  I ' m
g e n e r a l  c o u n s e l  to B r i s t o l  B a y  N a t i v e  C o r p o r a t i o n .  T o d a y  I am
h e r e  s p e a k i n g  on b e h a l f  of the  A l a s k a  F e d e r a t i o n  of N a t i v e s  
c o n c e r n i n g  t h e  b i l l  on t h e  r e v i s i o n  of th e c o r p o r a t e  s t a t u t e s ,  
t h e  p r o f i t  c o r p o r a t e  s t a t u t e s .  You w i l l  be d e l i g h t e d  to k n o w  m y  
c o m m e n t s  w i l l  be br ief . T h i s  is b e c a u s e  v/e h a v e  h a d  e x t e n s i v e  
o p p o r t u n i t y  to p r e s e n t  our c o n c e r n s  b e f o r e  the c o d e  r e v i s i o n  
c o m m i s s i o n .  By w a y  of b a c k g r o u n d ,  I can toll y o u  t h a t  in the 
s u m m e r  of  .1.982, the A l a s k a  F e d e r a t i o n  of N a t i v e s  c r e a t e d  a 
s u b c o m m i t t e e .  A n d  the m e m b e r  of the s u b c o m m i t t e e  h a d  bo t h 
r e g i o n a l  a n d  v i l l a g e  c o r p o r a t i o n  b a c k g r o u n d s ,  a n d  t h e  c o m m i t t e e  
v/as c r e a t e d  to r e v i e w  e n d  t e s t i f y  on the  p r o p o s e d  r e v i s i o n .  V/o 
m e t  w i t h  th e c o d e  r e v i s i o n  c o m m i s s i o n  on t h r e e  s e p a r a t e  o c c a s i o n s  
a n d  m a d e  e x t e n s i v e  c o m m e n t s .  B a s e d  on th e  r e c e p t i v i t y  of the  
c o m m i s s i o n  to our c o m m e n t s ,  a n d  t h e  w a y  t h e y  w e r e  a b l e  to m e e t  
our  c o n c e r n s ,  in A p r i l  of 1983 J a n i e  L o u s’., w h o  is the p r e s i d e n t  
of t h e  f e d e r a t i o n ,  w r o t e  in s u p p o r t  of the  p r o p o s e d  r e v i s i o n .  
A n d  s h e c o m m e n t e d  s p e c i f i c a l l y  on the  q u a l i t y  of the  ne w 
l e g i s l a t i v e  sc h e m e ,  on th e  t e c h n i c a l  c o m m e n t a r y  w h i c h  h a s  a l r e a d y  
b e e n  b r o u g h t  u p by so m e of the o t h e r  p e op l e.  But t h e  f a c t  t h e r e  
t h e r e  is t e c h n i c a l  c o m m e n t a r y  to b a c k  up  th e  n e w  c o d e  w h i c h  
s h o u l d  h e l p  all. of us in the a b s e n c e  of c o u r t  c a s e s  to u n d e r s t a n d  
the l e g i s l a t i v e  h i s t o r y .  T h e  f a c t  t h e r e  t h e r e  is t h i s  k i n d  of 
b a c k u p ,  w e  f ee l will, m e a n  it w i l l  r e d u c e  t h e  legal, e x p e n s e s  for
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t h e N a t i v e  c o r p o r a t i o n s .  W e  a l s o  a r t i c u l a t e d ,  c o m m e n t e d  o n  t h e  
f i n a n c e  s e c t i o n ,  t h a t  it v a s  an  i m p o r t a n t  r e f o r m .  U n l i k e  
P r o f e s s o r  F e s s l e r  I c a n  r e a d  n u m b e r s ,  a n d  I s t i l l  feel th at  it is 
a s i g n i f i c a n t  a c c o m p l i s h m e n t .  I w a s  f o r c e d  to. So f i n a l l y  the 
o n l y  f i n a l  c o m m e n t  is t h a t  t h i s  is a b i l l  w h i c h  d o e s  s t r e n g t h e n  
t h e r i g h t s  of s h a r e h o l d e r s  a n d  d o e s  s t r e n g t h e n  th e  r e q u i r e m e n t s  
of p e r i o d i c  r e p o r t i n g  by c o r p o r a t i o n s  t o t h e i r  s h a r e h o l d e r s .  It 
is a p r o - s h a r e h o l d e r  d o c u m e n t ,  a n d  th e  f e d e r a t i o n  s u p p o r t s  the 
r e v i s i o n ,

R O D E Y :  S e n a t o r  M u l c a h y ,  do y o u  h a v e  a n y  q u e s t i o n s  for 
M i s s  J o h n s t o n ?  T h a n k  you,  a p p r e c i a t e  y o u r  coining. N e x t  I'd l i k e  
to c a l l  Irv B e r t r a m .

B E R T R A M :  I ' m  Irv B e r t r a m ,  a n d  I a m  a s s i s t a n t  c o u n s e l  to 
A l a s k a  A i r l i n e s .  V7e h a v e  l o o k e d  at  the b il l a n d  d i s c u s s e d  it w i t h  
th e c o m m i s s i o n  to r a i s e  s o m e  of the  c o n c e r n s  w e  h ave . Our b y l a w s  
a n d  a r t i c l e s  go b a c k  to 15)38, at l e a s t  th e  a r t i c l e s  do. T h e  
b y l a w s  h a v e  b e e n  c h a n g e d  on n u m e r o u s  o c c a s i o n s .  A n d  w e  di d  h a v e  
s o m e  c o n c e r n s ,  b u t  w e  f o u n d  t h a t  th e c o m m i s s i o n  h a s  m a d e  s o m e  
c h a n g e s  t h a t  w i l l  a s s i s t  us in g o i n g  f o r w a r d .  W e  t h i n k  t h a t  the 
b i l l  is v e r y  w e l l  d r a f t e d  a n d  v e r y  g o o d  a n d  w i l l  bo of b e n e f i t  to 
t h e  s t a t e  a s  w e l l  as  b e i n g  h e l p f u l  to us. In my c u r r e n t  p o s i t i o n  
a s  h o u s e  c o u n s e l ,  I h a v e  an  o p p o r t u n i t y  to a d v i s e  m a n a g e m e n t  or 
a n s w e r  q u e s t i o n s  a b o u t  A l a s k a  law. I h a v e  p r a c t i c e d  in A l a s k a  
fo r a n u m b e r  of y e a r s  b e f o r e  j o i n i n g  the a i r l i n e s ,  a n d  y o u  d o n ' t  
fe el  so f o o l i s h  w h e n  y o u  h a v e  s o m e t h i n g  l a y e d  o u t  in fronl: of y o u  
in t h e  law. Yo u ca n  l o o k  a t  it a n d  say, w e l l ,  th i s is h o w  it 's  
do ne.  C u r r e n t l y  A l a s k a  l a w  on c o r p o r a t i o n s  h a s  a n u m b e r  of a r e a s  
w h e r e  s i m p l y  t h e r e  i s  n o  law. A n d  so y o u  r e a l l y  h a v e  to say, 
gee, I don't, know, m a y b e  w e  can do it a n d  m a y b e  w e  c an ' t .  It' s . 
. . y o u ' r e  n o t  s u r e  h o w  to do s o m e t h i n g .  B u t  I t h i n k  t h e  b i l l  
a n s w e r s  that. It d o e s  p r o v i d e  a v e r y  w e l l  l a y e d  o u t  r o a d  map, so 
to sp ea k,  v/hich 1 t h i n k  w i l l  b e v e r y  h e l p f u l  n o t  o n l y  to l a r g e  
c o r p o r a t i o n s  su c h a s  o u r s e l v e s ,  but I a l s o  b e l i e v e  th is  w i l l  be 
h e l p f u l  to th e s m a l l  m o m  a n d  p o p  o p e r a t i o n s .  T h e r e  is t h a t  ol d  
t r i t e  s a y i n g  t h a t  i g n o r a n c e  of the l a w  is n o  e x c u s e .  H o w ev er , 
w h e n  th e l a w  is a b o d y  of c o m m o n  l a w  w i t h  v e r y  f e w  s t a t u t o r y  
r e f e r e n c e s ,  .it m a k e s  jt f a i r l y  d i f f i c u l t  to k n o w  w h a t ' s  g o i n g  
on. O n  th e o t h e r  h and , o n c e  t h i n g s  h a v e  b e e n  l a y e d  o u t in a 
f a i r l y  s u c c i n c t  f o r m  t h a t  c a n  be f o l l o w e d ,  it ' s t r u e  a l a w y e r  m a y  
s t i l l  be  r e q u i r e d  a n d  s h o u l d  b o us ed. Bu t  I t h i n k  m o s t  p e o p l e  
w i l l  h a v e  a b e t t e r  u n d e r s t a n d i n g  of v/hat c o r p o r a t e  g o v e r n e s s  
s h o u l d  hie o n c e  t h e y  h a v e  t h i s  b o d y  of l a w  in f r o n t  of them. So 
w e  t h i n k  it w o u l d  bo g o o d  fo r th e sta te.  A l a s k a  A i r l i n e s  w i l l  
h a v e  to m a k e  one-.* c h a n g e  in it s  b y l a w s  as a r e s u l t  of this. It 
d o e s n ' t  a d d r e s s  e v e r y t h i n g  v/e w a n t e d .  B u t  on t h e o t he r hand, w e 
think’ on  the w h o l e  it is v e r y  g o o d  a n d  v/e do s u p p o r t  it a n d  w o u l d  
r e c o m m e n d  it. T h a n k  you.

R O D E Y :  T h a n k  y o u  v e r y  mu ch, Mr. B e r t r a m .  S e n a t o r
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M u l c a h y ,  do y o u  h a v e  any  q u e s t i o n s ?  I a m  a w a r e  of th e . . .  if 
t h e r e  a r e  n o o t h e r  c o m m e n t s ,  Mr. Br ow n .

B R O W N :  O n e  c o m me nt ,  Mr, C h a i r m a n .  T h e r e  h a v e  b e e n  m u c h  
c o m m e n t  a b o u t  th e  c o m m e n t s ,  a n d  the  p e o p l e  w h o  a r e  s u p p o r t i n g  the 
b i l l  w h o  a r e  n o w  p a r t  of th e  c o m m i s s i o n ,  a r e  f i n d i n g  t h a t  t h e  
c o m m e n t s  a r e  v e r y  i m p o r t a n t .  I w o u l d  h o p e  a n  a d m i s s i o n  t o the 
m e m b e r s  of t h e  S e n a t e  a n d  th e H o u s e  in th e e v e n t  th is  b i l l  is 
c o n s i d e r e d ,  t h a t  an a c t i o n  be t a k e n  s i m i l a r  to  w h a t  w a s  t a k e n  
w h e n  th e c r i m i n a l  c o d e  r e v i s i o n  w a s  p a s s e d .  A n d  t h a t  is t h e r e  be 
s p e c i f i c a l l y  a n a f f i r m a t i v e  v o t e  on th e f l o o r  of e a c h  h o u s e  
a p p r o v i n g  t h e  c o m m e n t s  or the c o m m e n t s  as y o u  m a y  h a v e  a m e n d e d  in 
c o n c e r t  w i t h  t h e  c o m m i s s i o n  to m a k e  a c l e a r  a n d  u n a m b i g u o u s  
l e g i s l a t i v e  h i s t o r y .  To r e a l l y  m a k e  s u r e  t h o s e  a r e  a v a i l a b l e  and  
t h a t  t h e y  a r e  i m p o r t a n t  l e g i s l a t i v e  h i s t o r y ,  s i n c e  t h e y  w i l l  be  
r e l i e d  on by p e o p l e  in the  p r i v a t e  s e c t o r  as w e l l  as s c h o l a r s .

R O D E Y :  T h a n k  you, Mr. B r o w n .  T h a t ' s  a v e r y  g o o d
s u g g e s t i o n .  O b v i o u s l y  it' s w i se . It ' s an a r e a  of la w w e  d o n ' t  
k n o w  m u c h  a b o u t  in t e r m s  of i m p o r t a n c e ,  a n d  w h e t h e r  a s e p a r a t e  
v o t e  on t h a t  r e a l l y  m e a n s  m u c h  or not.

B R O W N :  T a k e  it f r o m  A l a s k a ' s  o n l y  p u b l i s h e d  l eg al
h i s t o r i a n .

R O D E Y :  A n d  a d i s t i n g u i s h e d  m e m b e r  of t h e  F a i r b a n k s
bar. I t h i n k  it is a w i s e  s u g g e s t i o n  to i n c o r p o r a t e  in the 
j o u r n a l  a n d  to  v o t e  s e p a r a t e l y  a n d  a f f i r m a t i v e l y  on  the 
c o m m e n t a r y .  I t h i n k  it is a g o o d  a n d  d e s i r a b l e  m e t h o d  of 
a n n o t a t i n g  A l a s k a  laws. It is c e r t a i n l y  p r e f e r a b l e  to a l l o w i n g  
M i c h i e  C o m p a n y  to do it b a c k  east. If t h e r e  a r e  no o t h e r  
c o m m e n t s ,  t h e  c o m m i t t e e  m e e t i n g  is a d j o u r n e d .
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HB 3 4 3 / S B  246 on p r o f i t  c o r p o r a t i o n s  

E n c l o s e d  ar e p r o p o s e d  m i n o r  a m e n d m e n t s  to H B 3 4 3 / S B

T h e  A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n ,  a u t h o r  of the 
bill, d e v e l o p e d  the a m e n d m e n t s  b a s e d  u p o n  s u g g e s t i o n s  f r o m  t h r e e  
s o u r c e s — the A l a s k a  Department. of C o m m e r c e  a n d  E c o n o m i c  
D e v e l o p m e n t ,  the A l a s k a  F e d e r a t i o n  of N a t i v e s ,  a n d  A l a s k a  
A i r l i n e s .

T h e  e n c l o s e d  f o r m  of the a m e n d m e n t s  p r o p o s e d  by ea ch  of 
t h e s e  e n t i t i e s  h a s  b e e n  a p p r o v e d  b y  i t s a p p r o p r i a t e  
r e p r e s e n t a t i v e  a n d  by the c o d e  r e v i s i o n  c o m m i s s i o n .

D R : c h w

E n c l o s u r e



A  M  E  N  D  K E N T

O f f e r e d  in the S E N A T E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E  BY:

TO: S B  246

P a g e  12, l i n e  27-29:

D e l e t e  a l l  m a t e r i a l  and  ins ert :

11 (3) if i n c o r p o r a t i o n  is a f t e r  J a n u a r y  1, 1983, the  

a d d r e s s  o f  its i n i t i a l  r e g i s t e r e d  o f f i c e  a n d  th e  n a m e  of its 

i n i t i a l  r e g i s t e r e d  a g e n t ; "

P a g e  12, l i n e  29:

D e l e t e  "at t h a t  a d d r e s s "

P a g e  16, l i n e  5:

D e l e t e  "AS 1 0 . 0 6 . 8 7 3 "  a n d  i n s e r t  "AS 1 0 . 0 6 . 8 7 0 "

P a g e  136, f o l l o w i n g  l i n e  28:

I n s e r t :

"(c) a p r o v i s i o n  in the b y l a w s  of a c o r p o r a t i o n  w h i c h ,  w e r e  

it a p r o v i s i o n  of  the a r t i c l e s  o f .incorporation, w o u l d  a c c o r d  

w i t h  (a) of  t h i s  s e c t i o n  s h a l l  b e  v a l i d  p r o v i d e d  t h a t  it w a s  

a d o p t e d  p r i o r  to J a n u a r y  1, 19 7 1. "

P a g e  127, l i n e s  7-9:

D e l e t e  " t o g e t h e r  w i t h  a v e r i f i e d  c o p y  of it s a r t i c l e s  of

i n c o r p o r a t i o n  a n d  all a m e n d m e n t s  to the a r t i c l e s , "

P a g e  138, l i n e  28:

I n s e r t  " C l a s s  A" b e f o r e  " m i s d e m e a n o r "

P a g e  139, l i n e  9:

I n s e r t  " C l a s s  A" b e f o r e  " m i s d e m e a n o r "



D e l e t e  ", e x c e p t  a v i l l a g e  c o r p o r a t i o n  t h a t  m a y  b e  incorpoi*ated 

u n d e r  e i t h e r  t h i s  c h a p t e r  o r  AS  1 0. 20 ,"

P a g e  148, l in e 8:

D e l e t e  " a p p r o v e d  by the  U n i t e d  S t a t e s  S e c r e t a r y  of th e I n t e r i o r "

P a g e  148, l i n e  18:

D e l e t e  ", 7 ( i ) ,"

P a g e  148, l i n e s  25-26:

D e l e t e  "m a y n o t  be c o n s i d e r e d  to b e  a d i s t r i b u t i o n  in p a r t i a l  

l i q u i d a t i o n "  an d  i n s e r t  "is n o t  a ' d i s t r i b u t i o n  to its s h a r e h o l d e r s '  as 

d e f i n e d  by AS  1 0 . 0 6 . 9 9 0 ( 1 7 ) "

P a g e  149, l i n e  12, f o l l o w i n g  the p e r i o d :

I n s e r t  " N o t w i t h s t a n d i n g  the p r o v i s i o n s  of AS  ] 0 . 0 6 . 5 7 4 —

1 0 . 0 6 . 5 8 6 ,  a p l a n  of m e r g e r ,  c o n s o l i d a t i o n ,  o r  e x c h a n g e  q u a l i f i e d

u n d e r  this s e c t i o n  shall n o t  i n c l u d e  the  r i g h t  of s h a r e h o l d e r s  to

d i s s e n t ."

P a g e  .14 9, l i n e  15:

D e l e t e  " t h a t  is r e q u i r e d  by  th e l a n g u a g e  of  t h a t  Ac t "

P a g e  161, lin e 13:

D e l e t e  " J u l y  1, .1 983" and i n s e r t  " J u l y  1, 1984"

P a g e  .147, l i n e s  28-29:
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H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e

S e n a t o r  R i c h a r d  I. E l i a s o n ,  C h a i r m a n  
S e n a t o r  L a b o r  a n d  C o m m e r c e  C o m m i t t e e

Di c k Re gan , R e s e a r c h  D i r e c t o r  
A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n

J a n u a r y  31, 1 9 8 4  L>
HB 3 4 3 / S B  246 on p r o f i t  c o r p o r a t i o n s

By a s e p a r a t e  m e m o r a n d u m ,  the  A l a s k a  C o d e  R e v i s i o n  
C o m m i s s i o n  h as  f o r w a r d e d  to y o u  '" r t a i n  m i n o r  a m e n d m e n t s  to HB 
3 4 3 / S B  246.

In a d d i t i o n  to the p r o p o s e d  a m e n d m e n t s  to the bill, the 
c o m m i s s i o n  p r o p o s e s  a d d i t i o n s  to the " C o m m e n t a r y  to A c c o m p a n y  
P r o p o s e d  E i l l  on the A l a s k a  C o r p o r a t i o n s  C o d e  iACC}". Th e  
c o m m e n t a r y  a p p e a r s  in H o u s e  a nd  S e n a t e  J o i n t  J o u r n a l  S u p p l e m e n t  
No. 11, A p r i l  8, 1983.

So t h a t  the p r o p o s e d  c h a n g e s  to two s e c t i o n s  of the 
c o m m e n t a r y  can be s e e n  in c o n t e x t ,  the e n t i r e  s e c t i o n s  ar e  
e n c l o s e d  w i t h  the a d d i t i o n a l  m a t e r i a l  u n d e r l i n e d .

A s  y o u  know, the c o m m e n t a r y  is i n t e n d e d  to be a 
c o n t i n u i n g  g u i d e  to u s e r s  on c e th e co de  is e n a c t e d ,  m u c h  like  the 
c o m m e n t s  p r e p a r e d  by the C o m m i s s i o n e r s  on U n i f o r m  S t a t e  L a w s  for 
t h e i r  u n i f o r m  acts.

C o n s i s t e n t  w i t h  the p u r p o s e  of the c o m m e n t a r y ,  the 
c o m m i s s i o n  w i l l  a d v i s e  of c h a n g e s  it p r o p o s e s  in the c o m m e n t a r y  
w h e n  t h e r e  ar e a m e n d m e n t s  to the bill. H o w e v e r ,  u n l e s s  y ou  
a d v i s e  o t h e r w i s e ,  a m i n o r  e d i t o r i a l  c o r r e c t i o n  of the c o m m e n t a r y  
w i l l  no t  be f o r w a r d e d  to you.

Y o u r  a d v i c e  w o u l d  be w e l c o m e .  U n l e s s  s o m e  m o r e  f or m a l  
t r e a t m e n t  of t h e s e  i n t e r i m  c h a n g e s  in th e c o m m e n t a r y  is c a l l e d  
for, we  as k t h a t  this  m e m o r a n d u m  a n d  a n y  s i m i l a r  m e m o r a n d a  of 
a d v i c e  on c h a n g e s  in the c o m m e n t a r y  be i n c l u d e d  w i t h  m a t e r i a l  
t h a t  is p a s s e d  w i t h  the b i l l  to s u c c e s s i v e  c o m m i t t e e s  of 
r e f e r e n c e .  T h e n  w h e n  th e bill is e n a c t e d  the c o m m e n t a r y  c o u l d  be 
r e t y p e d  a n d  a d o p t e d ,  p e r h a p s  by a j o i n t  r e s o l u t i o n .



I w i l l  p a s s  o n to the  c o m m i s s i o n  a n y  a d v i c e  y o u  m a y  
g i v e  on t r e a t m e n t  of the c o m m e n t a r y .

D R : c h w

E n c l o s u r e
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C H A N G E S  IN TH E  C O M M E N T A R Y  O N  HB  3 4 3 / S B  246 

P R O P O S E D  B Y TH E  A L A S K A  C O D E  R E V I S I O N  C O M M I S S I O N

T h e  c o m m i s s i o n  is a g r e e a b l e  to a n d  s u p p o r t i v e  of the 

f o l l o w i n g  c h a n g e s  to th e te x t of the  C o m m e n t a r y  to A c c o m p a n y  

P r o p o s e d  B i l l  on  th e  A l a s k a  C o r p o r a t i o n s  C o d e  ( A C C ) :

* (At p a g e  89 of  the  H o u s e  an d  S e n a t e  J o i n t  J o u r n a l  
S u p p l e m e n t  for  A p r i l  8, 1983, the O f f i c i a l  C o m m e n t  to S e c t i o n  
388 s h o u l d  be  a m e n d e d  to r e a d ) :

O f f i c i a l  C o m m e n t  to A C C  S e c t i o n  1 0 . 0 6 . 3 8 8 . A C Q U I S I T I O N  

OF  C O R P O R A T I O N ' S  O W N  SHARES; R E I S S U A N C E  O R  R E T I R E M E N T .

S C O P E : A C C  sec. 388 s p e c i f i e s  th e t r e a t m e n t  to be

g i v e n  r e d e e m e d  o r  r e p u r c h a s e d  sha res . T h e y  r e v e r t  to the st atu s 

of a u t h o r i z e d  b u t  u n i s s u e d  s h a r e s  u n l e s s  th e a r t i c l e s  of i n c o r­

p o r a t i o n  p r o h i b i t  r e i s s u u n c e .  If r e i s s u a n c e  is p r o h i b i t e d ,  the 

a r t i c l e  s t a t i n g  the n u m b e r  of a u t h o r i z e d  s h a r e s  m u s t  be a m e n d e d  to 

r e f l e c t  th e  l o w e r e d  nu mb e r.  S u c h  an a m e n d m e n t  of  the a r t i c l e s  

m u s t  be  f i l e d  w i t h  the c o m m i s s i o n e r .  S h a r e h o l d e r  a p p r o v a l  o f the 

r e q u i r e d  a m e n d m e n t  is n o t  n e c e s s a r y .

W h i l e  sec. 388 a b o l i s h e d  the a n t i q u a t e d  a c c o u n t i n g  

c o n c e p t  of  " t r e a s u r y  sh are s" , n o t h i n g  in thi s s e c t i o n  is i n t e n d e d  

to p r e j u d i c e  the p r e s e n t  or c o n t i n g e n t  c o n t r a c t  r i g h t s  w h i c h  

p r e - A C C  c o r p o r a t i o n s  m a y  h a v e  c r e a t e d  in r e a c q u i r e d  s h a r e s  

d e s c r i b e d  as " t r e a s u r y  s h a r e s . "

C H A N G E  IN F O R M E R  A L A S K A  L A W : A C C  sec, 388 is t a k en

f r o m  G C L  S e c t i o n  510. It c o n t i n u e s  p r i o r  A l a s k a  law (former AS 

1 0 . 0 5 . 3 1 2 - 3 4 5 )  in r e q u i r i n g  a f i l i n g  w i t h  the c o m m i s s i o n e r  of an 

a m e n d m e n t  to  the a r t i c l e s .  It d e p a r t s  f r o m  and  s i m p l i f i e s  p r i o r  

law  b y  the e l i m i n a t i o n  of the  c o n c e p t  of " t r e a s u r y  s h a re s. "



* (At p a g e  123 of  the H o u s e  a n d  S e n a t e  J o i n t  J o u r n a l  
S u p p l e m e n t  for A p r i l  8 1983, the O f f i c i a l  C o m m e n t  to S e c t i o n
455 s h o u l d  be  a m e n d e d  to r e a d ) :

O f f i c i a l  C o m m e n t  to A C C  S e c t i o n  1 0 . 0 6 . 4 5 5. C L A S S I­

F I C A T I O N  O F  D I R E C T O R S .

S C O P E : Sec. 455 p r o v i d e s  for  o p t i o n a l  c l a s s i f i c a t i o n

of a b o a r d  c o n s i s t i n g  of  a m i n i m u m  m e m b e r s h i p  v/hile t a k i n g  s t e ps  

to p r e c l u d e  the a d o p t i o n  of  s u c h  a s c h e m e  for a c o r p o r a t i o n  

w h i c h  has  no t  e l i m i n a t e d  c u m u l a t i v e  v o t i n g  f r o m  a d o p t i n g  su ch  a 

c l a s s i f i c a t i o n  s c h e m e  b y  a m e n d m e n t  if s h a r e s  s u f f i c i e n t  to 

e l e c t  o n e  d i r e c t o r  u n d e r  lulative v o t i n g  o p p o s e  s u c h  a m e n d m e n t .  

Sec. 455 r e p l a c e s  f o r m e r  A S  1 0 . 0 5 . 1 8 6 .

C H A N G E  IN F O R M E R  A L A S K A  L A W : Sec. 455(a) is an e n a c t­

m e n t  of  M o d e l  A c t  S e c t i o n  37 an d w o r k s  an i m p o r t a n t  c h a n g e  f r o m  

fo r m e r  AS 1 0 . 0 5 . 1 8 6  r e s p e c t i n g  the e l e c t i o n  to c l a s s i f y  the board. 

U n d e r  p r i o r  A l a s k a  l a w  thi s d e c i s i o n  c o u l d  be t a k e n  by a b y l a w  

a d o p t e d  by the b o a r d  w i t h o u t  s h a r e h o l d e r  p a r t i c i p a t i o n .  Th e 

d a n g e r  to m i n o r i t y  s h a r e  r e p r e s e n t a t i o n  in s u c h  c i r c u m s t a n c e s  

led to s u b s e c t i o n  (a)'s r e q u i r e m e n t  t h a t  the  e l e c t i o n  be  t a k e n  in 

the a r t i c l e s ,  w h i c h  i n s u r e s  s h a r e h o l d e r  p a r t i c i p a t i o n .

S u b s e c t i o n  (b) is new. C o n t i n u i n g  th e c o n c e r n  for 

m i n o r i t y  s h a r e  r e p r e s e n t a t i o n  o n th e b o a r d  of  a c o r p o r a t i o n  w h i c h  

has  not e l i m i n a t e d  c u m u l a t i v e  v o t i n g ,  sec. 455(b) p r e c l u d e s  

a m e n d m e n t  of  the a r t i c l e s  to c l a s s i f y  th e b o a r d  if the n u m b e r  

of s h a r e s  v o t i n g  "no" on the a m e n d m e n t  or  r e f u s i n g  to c o n s e n t  

in w r i t i n g  w o u l d  b e s u f f i c i e n t  to e l e c t  o n e  d i r e c t o r  if v o t e d  

c u m u l a t i v e l y  at an e l e c t i o n  of the e n t i r e  bo ard .

S u b s e c t i o n  (c) is new. It p e r m i t s  b o a r d  c l a s s i f i c a t i o n  

p u r s u a n t  to the  t e r m s  o f a p r o v i s i o n  in th e b y l a w s  r a t h e r  bha

- 2 -



t h e  a r t i c l e s  of  i n c o r p o r a t i o n .  In o r d e r  to c l a s s i fy a b o a r d

u n d e r  sec. 455(c) it is n e c e s s a r y  t h a t  t h e  b y l a w  h a v e  b e e n  

a d o p t e d  p r i o r  t o J a n u a r y  1, 1971, w i t h  or  w i t h o u t  s h a r e h o l d e r  

p a r t i c i p a t i o n ,  an d  t h a t  it c o n t a i n s  n o t h i n g  w h i c h ,  w e r e  it a 

p r o v i s i o n  in t h e  a r t i c l e s  of i n c o r p o r a t i o n ,  vrould o f f e n d  sec. 

455( a) . Th us, a l l  of the r e s t r i c t i o n s  or the m i n i m u m  s i z e  of 

t h e bo ar d ,  th e  m i n i m u m  n u m b e r  of c l a s s e s ,  a n d  th e t e r m s  of  the 

d i r e c t o r  o f f i c e  set f o r t h  in sec. 455(a) l i m i t  th e  t e r m s  of an y  

b y l a w  w h i c h  w o u l d  be  e f f e c t i v e  u n d e r  sec. 455(c).
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A L A S K A  S T A T E  L E G I S L A T U R E  - S E N A T E

S E N A T O R  R I C H A R D  I. E L I A S O N

LABOR AND COMMERCE COMMITTEE, CHAIRMAN 
RESOURCES COMMITTEE 
JUDICIARY COMMITTEE 

FISHERIES SUB-COMMITTEE

M E M O R A N D U M

To; Senate Labor and Commerce Committee Members

From; Senator Dick Eliason,Chair
Senate Labor and Commerce Committee

Re: SB 246/HR 343

Date: January 16, 1984

A joint Houoe/Senate Labor and Commerce Committee hearing has been 
scheduled for 8:30 a.m., Monday, January 23, 1984, in the House Labor and 
Commerce Committee Room in the Befriends Building. Senator Pat Rodey, 
appointed subcommittee chair, will conduct the hearing on SB 246/HB 343.

Senate Bill 246 would replace the Alaska Business Corporations Act 
with the A1 ska Corporations Code (ACC). The proposed ACC sets minimum 
requirements that must be met for the privilege of doing business in the 
corporate form. Within limits it leaves to incorporators how to divide 
powers between shareholders and directors.

This senate bill seeks to clearly define in what circumstances it is 
permissible to pay a dividend. It also seeks to control misuse of the 
limited liability of officers and directors thac the corporate form 
provides.

A transcript of the previous joint meeting held May 17, 1983, is
attached.

P.O. BOX 143 
SITK".. ALASKA 99033

P O U C H  V  

JUNEAU. ALASKA 99011 
(907) 465*4916



M e m b e r s  Present: 

M e m b e r s  A b s e n t :

SB 246

S E N A T E  L A B O R  &  C O M M E R C E  
S T A N D I N G  C O M M I T T E E  

M a y  17, 1983  
3 : 0 0  p.m.

S e n a t o r  P a t  R o d e y

S e n a t o r  D i c k  E l i a s o n ,  C h a i r m a n  
S e n a t o r  B o b  M u l c a h y  
S e n a t o r  D o n  B e n n e t t  
S e n a t o r  J o h n  S a c k e t t

C O M M I T T E E  C A L E N D A R

A m e n d e d  T i t l e :  A n  A c t  r e v i s i n g  the
c o r p o r a t i o n s  code; a n d  p r o v i d i n g  for 
a n  e f f e c t i v e  date.

W I T N E S S  R E G I S T E R

P r o f e s s o r  D a n  F e s s l e r ,  C o n s u l t a n t  
C o d e  R e v i s i o n  C o m m i s s i o n  
U n i v e r s i t y  of C a l i f o r n i a ,  Da vis , CA  
P h o n e  n o t  p r o v i d e d
P o s i t i o n  S t a t e m e n t :  O u t l i n e d  C o r p o r a t e  Co d e R e vi si o n.

H e n r y  L a n c a s t e r ,  A i d e  
S e n a t o r  J o s e p h s o n ' s  O f f i c e  
P o u c h  V, J u n e a u ,  A K  9 9 8 1 1  
4 6 5 - 3 7 8 7
P o s i t i o n  S t a t e m e n t :  A s k e d  f o r  p o i n t s  of c l a r i f i c a t i o n .

J e f f  Be rr y ,  A i d e
H o u s e  L a b o r  &  C o m m e r c e  C o m m i t t e e
P o u c h  V, J u n e a u ,  A K  9 9 81 1
4 6 5 - 3 8 9 2
P o s i t i o n  S t a t e m e n t :  A s k e d  fo r  p o i n t s  o f  c l a r i f i c a t i o n .

J o h n  A b b o t t ,  Chair-man
A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n
A d d r e s s  a n d  p h o n e  n o t  p r o v i d e d
P o s i t i o n  S t a t e m e n t :  A n s w e r e d  q u e s t i o n s  f r o m  the c o m m i t t e e

W i l l i s  K i r k p a t r i c k ,  D i r e c t o r
D i v i s i o n  o f  B a n k i n g ,  S e c u r i t i e s  a n d  C o r p o r a t i o n s  
D e p a r t m e n t  of  C o m m e r c e  &  E c o n o m i c  D e v e l o p m e n t  
P o u c h  D, J u n e a u ,  A K  99811.
4 6 5 - 2 5 2 1

P o s i t i o n  S t a t e m e n t :  S t a t e d  c o n c e r n  r e g a r d i n g  the m e t h o d  o
k e e p i n g  the re co rd s.

P R E V I O U S  A C T I O N

SB 2 4 6 - - T h e r e  is no p r e v i o u s  a c t i o n  to r e p o r t  on
this bill.



A C T I O N  N A R R A T I V E

T h e  m e e t i n g  of the S e n a t e  L a b o r  &  C o m m e r c e  C o m m i t t e e  
w a s  c a l l e d  to o r d e r  at 3 : 0 0  p. m.,  w i t h  S e n a t o r  R o d e y  pr e se nt . 
S e n a t o r s  E l i a s o n  Chair, M u l c a h y ,  B e n n e t t  an d  Saclcett w e r e  ab se nt . 
T h i s  m e e t i n g  w a s  c a l l e d  fo r  the p u r p o s e  of r e c e i v i n g  p u b l i c  t e s t i­
m o n y  o n  SB 246. T h e  f o l l o w i n g  is a v e r b a t i m  transci'ipt o f  the 
p r o c e e d i n g s  f r o m  a c a s s e t t e  t a p e  of  th e r e e l - t o - r e e l  tape cf 
the m e e t i n g .

S E N A T O R  R C J E Y : . . . T h i s  is a s u b c o m m i t t e e  m e e t i n g  of the L a b o r
&  C o m m e r c e  C o m m i t t e e .  T h e  t a s k  is to r e v i e w  the C o d e  C o m m i s s i o n ' s  
w o r k  o n  th e c o r p o r a t i o n ' s  s t a t u t e .  W e  h a v e  w i t h  us t o da y the 
C h a i r m a n  o f  the C o d e  R e v i s i o n  C o m m i s s i o n ,  Mr. J o h n  A b b o t t ,  a t t o r n e y  
f r o m  A n c h o r a g e .  W i t h  us a l s o  is P r o f e s s o r  D a n i e l  F e s s l e r ,  w h o  is 
the  a u t h o r  of  the  c o r p o r a t i o n s  code, a l o n g  w i t h  the C o d e  C o m m i s­
sion. Jo hn,  d i d  y o u  h a v e  a n y  q u e s t i o n s ,  or  r a t h e r  a n y  co mm e n t s ,  
y o u ' d  l i k e  to m a k e ?  P e r h a p s  the b e s t  t h i n g  y o u  c a n  do is . . .
w o u l d  b e to g i v e  e v e r y b o d y  h er e,  w e  h a v e  m o s t l y  s t a f f  p e o p l e  a n d
p e o p l e  f r o m  th e a d m i n i s t r a t i o n  h e r e  w i t h  us t o d a > who, they a r e  the 
o n e s  t h a t  do the r e a l  w or k.  And, o f  c ou rs e,  the l e g i s l a t u r e  . . . 
thi s is a c o m p l i c a t e d  m a t t e r ,  the l e g i s l a t u r e  r e a l l y  has to take 
th e o p i n i o n  of  t h o s e  p e o p l e  w h o  h a v e  the t i m e  a nd  e x p e r t i s e  to 
w o r k  oa .it .

J O H N  A B B O T T :  T h a n k  you. S e n a t o r  Ro dey . J u s t  a f e w  p r e l i m i n a r y
c o m m e n t s  b e f o r e  I turn  it o v e r  to P r o f e s s o r  F e s s le r . T h e  c o r p o r a­
tion s c o d e  ha s  b e e n  under a d v i s e m e n t ,  so to spe ak , for a b o u t  fo u r 
y e a r s  no w.  It h a s  u n d e r g o n e  a n u m b e r  of r e v i s i o n s ,  a lot o f  t h o u g h t  
a n d  a lo t  of m a n  ho urs . It is a t e c h n i c a l  bill. It is the f ir st  
t i m e  t h a t  the A l a s k a  C o r p o r a t i o n s  C o d e  w i l l  h a v e  b e e n  s u b s t a n t i a l l y  
r a v i s e d  s i n c e  its a d o p t i o n  in 1962, at w h i c h  time it w a s  p r o b a b l y  
n o t  a v e r y  g o o d  code. A n d  w h a t  the C o d e  C o m m i s s i o n  has  t r i e d  to
do is to i m p r o v e  it, b r i n g  it to m o d e r n  s t a t u s  as a c o r p o r a t i o n
c o d e  g o v e r n i n g  the a c t i v i t i e s  of p e o p l e  th at  h a v e  a c q u i r e d  a s t a t e  
c h a r t e r  a n d  to f i l l  in a n u m b e r  o f v o i d s  in a r e a s  w h i c h  the L e g i s­
l a t u r e  h a s  n o t  s p o k e n  to a n d  w h i c h  n e e d  to be s p o k e n  to s i n c e  a 
c o r p o r a t e  c h a r t e r  is, in e ff ec t,  a set of  d i r e c t i o n s  to a n y o n e  
w i s h i n g  to i n c o r p o r a t e  as to h o w  th ey  a r e  to act  as a c o r p o r a t i o n  
in the l e g a l  d i c t i o n .  T h a t  is ' as ic al ly  what, the C o d e  C o m m i s s i o n  
ha s d o n e  a n d  w i t h o u t  f u r t h e r  a* , I ' l l  turn it o v e r  to P r o f e s s o r  
F e s s l e r .  H e ' l l  g i v e  y o u  a r u n  ^ o w n  o n t e c h n i c a l  a s p e c t s  of the 
code.

P R O F E S S O R  F E S S L E R :  A n d  if it w o u l d  be h e l p f u l ,  S e n a t o r ,  a n y t i m e
e i th er , p a r t i c u l a r l y  y o u  o r a n y  m e m b e r s  of the s t a f f  that a r e  h e r e  
h a v e  q u e s t i o n s ,  p l e a s e  feel f r e e  to i n t e r r u p t  me. I s h o u l d  f i r s t  
b e g i n  b y  i d e n t i f y i n g  m y s e l f . I a m  f r o m  the U n i v e r s i t y  of C a l i f o r­
ni a  a t Da vis . I a m  h e r e  in the c a p a c i t y  as a c o n s u l t a n t  to the 
C o d e  R e v i s i o n  C o m m i s s i o n .  I wa s  f i r s t  r e t a i n e d  in the fall of  
19 7 9 a n d  a s k e d  to r e v i e w  the c o n t e n t  of A l a s k a  s t a t u t o r y  l a w  on  
f o r  p r o f i t  c o r p o r a t i o n s ,  w i t h  a v i e w  t o w a r d  a d v i s i n g  the c o m m i s -  
si.on as to w h e t h e r  or n ot  I t h o u g h t  tha t an y  k i n d  of  b a s i c  r e f o r m
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P R O F E S S O R  F E S S L E R  (co nt'd): w a s  n e c e s s a r y .  I c o n c l u d e d  that it
w a s , a n d  I ca n  b r i e f l y  - ^hlight f o r  y o u  w h a t  niy t h o u g h t s  w e r e.  
W h e n  A l a s k a  b e c a m e  a sta ue , th e l e g i s l a t u r e  a d o p t e d  w i t h  v i r t u a l l y  
no  m o d i f i c a t i o n  o f  w h a t  w a s  t h e n  th e c u r r e n t  c o r p o r a t i o n  l a w  cf  
the  S t a t e  of  O r e g o n .  T h e  O r e g o n  l a w  in tu rn  w as  a 1 9 5 4  v e r s i o n  
of  t h e  in'-del act. N o w  s u b s e q u e n t  to A l a s k a ' s  a d o p t i o n  of the 
O r e g o n  act, t h e r e  h a v e  b e e n  s i g n i f i c a n t  c h a n g e  b o t h  in the r e c o m­
m e n d e d  c o n t e n t  o f the law. T h e  m o d e l  act, I s h o u l d  p o i n t  out 
p a r e n t h e t i c a l l y ,  is an  a c t  w h i c h  is r e c o m m e n d e d  to the l e g i s l a­
ture s o f  the s e v e r a l  s t a t e s  b y a c o m m i t t e e  o f  the A m e r i c a n  Ba r  
A s s o c i a t i o n .  O f  n e c e s s i t y ,  it is a v e r y  g e n e r a l  act It p e r t a i n s  
to the  c o n d i t i o n s  an d  e x p e r i e n c e  o f  no  s i n g l e  j u r i s d i c t i o n  an d  
o v e r  the  y e a r s  it ha s b e c o m e  the b a s i c  act in n u m e r o u s  s m a l l e r  
st a tes . It has n e v e r  b e e n  s u c c e s s f u l  in h a v i n g  m u c h  o f an i m p a c t  
on the l a w  of  t h o s e  s t a t e s  w h e r e  a n y  l e g i s l a t u r e  sat d o w n  a n d  
d e c i d e d  to c r a f t  t h e i r  o w n  c o r p o r a t i o n ' s  law. T h e  De la w a r e .  N e w  
Y o r k  a n d  C a l i f o r n i a  laws, w h i c h  a r e  the t h re e m a j o r  a p p r o a c h e s  
to the o r g a n i s a t i o n  a n d  d i s c i p l i n e  of  c o r p o r a t e  a c t i v i t y  in the 
U n i t e d  S t at es ,  a n d  h a v e  r e f l e c t e d  v e r y  l i t t l e  i n f l u e n c e  on the 
m o d e l  act. W e  h a v e  a d o p t e d  the m o d e l  act. N o w  the m o d e l  act  that 
w a s  a d o p t e d  in O r e g o n  in 1954 w a s  o b v i o u s l y  not  a d o p t e d  w i t h  a 
v i e w  t o w a r d  a n y  inter. that m i g h t  be  in A l a s k a  or  in l e g i s l a­
ture s n o t  be  g i v e n  c r e d i t  or  p r e s e n c e  in f i g u r i n g  ou t t h ei r la w 
to b e c o m e  that  o f  a n o t h e r  state. U n l i k e  the S t a t e  of Or eg on , 
w h i c h  in 1954 h a d  n i n e t y  y e a r s  o f  c o m m o n  l a w d e c i s i o n s  in **hc 
b u s i n e s s  fi eld , a n d  t h e r e f o r e  w h e n  the l e g i t i a t u r e  e n a c t e d  a s t a t­
ut e  to r e g u l a t e  b u s i n e s s  a c t i v i t y  in O r e g o n ,  it c o u l d  take in to  
a c c o u n t  t h a t  the  O r e g o n  S u p r e m e  C o u r t  is s p e a k i n g  to t he se  q u e s­
tio n s  fo r n e a r l y  a c e n t u r y .  T h e  A l a s k a n  ac t w a s  b r o u g h t  in t o o u r  
s h . t e  a g a i n s t  a b a c k g r o u n d  of a n e a r  v o i d  of d e c i s i o n a l  law. A n d  
in the y e a r s  t h a t  h a v e  i n t e r v e n e d ,  o u r  S u p r e m e  C o u r t  has h a d  o c c a­
si o n  to s p e a k  fror. time  to time  on b u s i n e s s  m a t t e r s .  Bu t I t h i n k  
tha t n o t  e v e n  the m o s t  o p t i m i s t i c  l e a d e r  o f the A l a s k a n  c ou r t s  
would, feel  that t h e r e  is t od ay  a b a c k g r o u n d  of  s u p p l e m e n t a l  d e c i­
si o n a l  law. So f r o m  a p r a c t i t i o n e r ' s  v a n t a g e  p o i n t  or from  a 
c l i e n t ' s  v a n t a g e  po in t,  the c o r p o r a t e  l a w  in A l a s k a  st a rt s o f f  as 
bei ng , b e a r i n g  no r a t i o n a l  r e l a t i o n s h i p  to the state. It is s u b­
s e q u e n t  to b e i n g  e n a c t e d  here. It h a s  b e e n  t i n k e r e d  w i t h  from  
ti m e to time. T h e r e  h a v e  b e e n  s o m e  a m e n d m e n t s .  It h a s  n e v e r  b e e n  
t h o r o u g h l y  i*estated. A m e n d m e n t s  to the m o d e l  a d  as they h a v e  
b e e n  r e c o m m e n d e d  h a v e  s o m e  b e e n  a d o p t e d  in A l a s k a ,  b u t  m o s t  h a v e  
not. A n d  t h e r e  is v i r t u a l l y  no c o m m o n  l a w  in A l a s k a ,  p r e - s t a t e­
h o o d  a n d  p o s t - s t a t e h o o d ,  in this area. So th a t the b i g g e s t  p r o b­
lem  A l a s k a n s  f a c e  is that  the l a w  w i t h  r e g a r d  to b u s i n e s s  a s s o­
c i a t i o n s  in the s t a t e  is v e r y  s pa rs e,  v e r y  d i f f i c u l t  to d e t e r m i n e ,  
a n d  t h e r e f o r e  it t h r e a t e n s  b u s i n e s s  w i t h  the on e  t h i n g  w h i c h  
b u s i n e s s  c a n n o t  d e a l  w . i t h - - u n c e r t a i n t y . W h e n  q u e s t i o n s  are r a i s e d  
a n d  b u s i n e s s  p e o p l e  n e e d  l e g a l  a d v i c e ,  they n e e d  to be told ye s 
or no. T h e  a n s w e r  m a y b e  i s n ' t  v e r y  u s e f u l  at all. F o r  the  a n s w e r  
th a t w e  m a y  g e t  this e v e n t u a l l y  d e c i d e d  by  the S u p r e m e  C o u r t  is 
b o t h  a n  e x p e n s i v e  a n d  h i d e o u s l y  ti me  c o n s u m i n g  p e r i o d  at w h i c h  to 
try a n d  p r e d i c a t e  c o r p o r a t e  d e c i s i o n s  or c o r p o r a t e  acti on.  So 
w h a t  I h a v e  r e c o m m e n d e d ,  a n d  o v e r  th -  y e a r s  w h a t  the c o m m i s s i o n
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has evolved, is an extremely c o m p re hensive statute. The bill 
w h i c h  is p e n d i n g  in the Senate is Senate Bill 246. It is p r o b a b l y  
the m o s t  e l a b o r a t e l y  stated corporation's code in the U nited States. 
If it h a s  a rival, it w o u l d  be the Califo r n i a  act from the mid - 
1 9 7 0 ' s. T h e  r eason that this statute speaks on subjects that go
c o n s i d e r a b l y  b e y o n d  the mod el act is because w e  are attem p t i n g  to
a n swe r b y  legisla tive p r o v isio n m a n y  questions w h i c h  in other 
states are a n s w e r e d  by well k n o w n  common law decisions, w h i c h
decisi ons w e  simply do n o t  have  in the State of Alaska. So in
order to h a v e  a thorough ly conceptua l and detailed statute, it was 
felt n e c e s s a r y  to begin by looking at seme basic p h i l o s o p h i c a l  
choices. A n d  w h e n  the comm is s i o n  looked beyond the State of A l a s k a  
it found that the attit u d e  of state government toward corporations 
varies  d r a m a t i c a l l y  from state to state. The most impres s i v e  d i s­
tinctio n w o u l d  be b e tween Delaware on the one hand and the State 
of California, w h e r e  I come from, on the other. It is sort of 
s u r p r i s i n g  to people w h e n  they first get into this field that 
D e l a w a r e  * s the m o s t  important A m e r i c a n  juri sd i c t i o n  for corporate 
purposes. If y o u  look at the F o rtune list of the 100 largest
A m e r i c a n  corporations, 97 are incorporateo in post o f fice boxes
in Dover, Delaware. And this is b e c ause over the years people in
business, in management, have found in the D elaware legislature a
very, v e r y  r e c e p t i v e  and unders t a n d i n g  body. Also, the State of 
D e l a w a r e  has  m a i n t a i n e d  chancery courts long after they w e r e  
a b o l i s h e d  in all other A m e r i c a n  j u r i sdic tions w i t h  the result that 
y o u  can get a m a t t e r  litigated, tried and finally di sposed of on 
a p pea l in the State of D e l awar e inside of a 100 days. Again, 
b u s i n e s s  cannot stand to be told m a y b e  w i t h  regard to a question. 
D e l a w a r e ' s  act is co nsid e r e d  a m a n a g e m e n t  oriented statute. If 
there are value judgments to be made giving preference to the 
p r e r o g a t i v e s  of shareholders on the one hand, or those of the 
in c u mbent mana gement, the officers and directors on the other 
hand. T h e  Delaware act makes all those value calls in favor of 
incum b e n t  management. In stark contrast, the State of C a l i f o r n i a  
has the m o s t  pro-shareholder, a n t i -incumbent  management  c o r p o r a­
tions code in the United States. In California, Delaware, excuse 
me, C a l i f o r n i a  directors can serve only one year terms of office.
It is illegal to attempt to give a dir ector a longer term of 
office. T h e  entire h o a r d  mu st stand for election at a single 
m e e t i n g  h e l d  every year. A n d  b e y o n d  that, in' California s h a r e­
holders are g i v e n  the m a n d a t o r y  right to cumulate thoir votes.
T h e  v o t i n g  scheme d e s igned to m a x i m i z e  the opportunity for m i n o r­
ity share interest to gain board representation. N o w  w h e n  one 
looks at the m a n a g e m e n t  o r i ented Dela w a r e  act on the one hand, 
and the C a l i f o r n i a  a p p roac h w h i c h  is to bend everything in favor 
of sh areholders, a deci sion was m a d e  by the Code Revision  C o m m i s­
sion that we w o u l d  craft a statute which had no inherent internal 
bias. U n d e r  this proposed bill, it w o u l d  be possible for i n d i v i d u­
als d e s i r i n g  to form a corporation, to form a corporat ion that h a d  
all of the prerogatives  w h i c h  Californi a insists upon for a 
C a l i f o r n i a  corporation. In other words, you could choose to have 
one yea r terms for directors. Y o u  could choose to have no c l a s s i­
fication of the boards, so that the entire board m u s t  stand for



annual elections. Y o u  can choose to h a v e  cu mulative voting, but 
n o n e  of these choices are foroed u p o n  y o u  by the state. T h e r e­
fore, it w o u l d  be p o s s i b l e  under  this s t atute to choose three 
tar terms roi. directors, to classify the b oard so that only one- 

third of the board comes up for e l e c t i o n  every year, and to deny 
to the shareh o l d e r s  c u m u l a t i v e  voting. Wha t w e  have att empted to 
do is to a l l o w  p e o p l e  in this state the f r e e d o m  to m a k e  their own 
b u s iness d ecisions and to m a k e  their own d e c is ion about what it 
is they w a n t  in terms of m a n a g e m e n t  and  the rights and p r e r o g a­
tives of the benef i c i a l  o w n e r s , the shareholders. W h a t  we have 
sonant b y  w a y  of reform, however, is to insure that all of these 
basic decisions are taken w i t h i n  the conte xt of the articles of 
i n c o r p o r a t i o n  so that there is a s ingle document w h i c h  s h a r e­
holders or other i n t e r e s t e d  parties can look to that will you a 
totally a c c u r a t e  p i c ture of w h a t  b a s i c  decisions have been made 
w i t h  r e g a r d  to this specific corporation. For that reason, y o u  
w i l l  n o t i c e  that there is impo rtant language in the provisions of 
the act d e a l i n g  w i t h  the articles of incorporation. Two sections, 
the s e cti on that speaks to the m a n d a t o r y  terms w h i c h  must b^ 
c o ver ed b y  the articles and the s u c c e e d i n g  sect ion w h i c h  refers 
to the o p t i o n a l  terms. Th at has a v e r y  important caveat. All of 
the topics covered in that section  are s t a ted by the statute to 
b e  e f f e c t i v e  only if m a d e  the object of p r o v i s i o n  in the articles.
Therefore, if you put them in bylaws, if you try to put them in
s h a r e h o l d e r  agreements, s t a t u t o r i l y  they w o u l d  be null and void.
So that our attempt has b e e n  made to m a k e  the articles i n c o r­
po r a t i o n  and the process of i n c o r p o r a t i o n  of a n e w  coi'porctte 
entity is v e r y  much like a cookbook. The sta tute is a recipe of 
choices to be made. They are clearly presented. Both the counsel
and client should find it v e r y  easy to go thx*ough the process of
incorporation, g i v i n g  to the clients the o p p o r t u n i t y  **o make b asic 
de c i sions about the c o r p o r a t i o n  being formed. T h e r e a f t e r  any 
p o t e n t i a l  investors will find those dec is i o n s  clearly reflected 
in terms of the a rticles of incorporation. So y o u  have here a 
statute w h i c h  is p retty m u c h  d evoid of any int ernal bias, in 
favor of share h o l d e r s  or in favor of m a n a g e m e n t  prerogatives, 
wh i c h  has also sought to m i n i m i z e  the role of government. C e r t a i n  
states h a v e  recen tly b e e n  a d o p t i n g  acts w h i c h  have attempted to 
intrude  the g o v e r n m e n t  more and m o r e  into che area of corporate 
activity. T here is c o ncern about the social r e s p o n s i b i l i t y  of 
c o r p o r a t e  behavior. T h e r e  is s o l i c i t u d e  about the quest ion as to 
w h e t h e r  c o r p orate managemen t, the p e o p l e  w h o m  Louis Brandeis once 
re f e r r e d  to as m a n a g i n g  o t her people's money, the degree to w h i c h  
they w e r e  truly, h o n e s t l y  and e f f i c i e n t l y  e x e r c i s i n g  their b u s i­
ness j u d g m e n t  and w h a t  the state's inte rest ought to be. Our 
d e c i s i o n  has been to recomn.. ad to Che l e g i s l a t u r e  a d o ption of a 
pact w h i c h  renders certain r e p o r t i n g  o b l i g a t i o n s  w h i c h  must be 
made to the D e partment of C o m m erce and E c o n o m i c  D e ve lopment w h i c h  
s t and ardizes the r e p o r t i n g  obligations, bot h in terms of their 
content, their form  and their title, so that there w i l l  be a 
ha b i t u a l  p a t t e r n  of r e p o r t i n g  to the state. But beyond that does 
not s e e k  Co give the state a very i n t r u sive role to play in the
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o p e r a t i o n  of for p rofit corporations. The old pro w a r r a n t o  p r o­
vis i o n  b r o u g h t  b y  the A t t o r n e y  G e n e r a l  w h i c h  has never enjoyed 
m u c h  use in the State of A l a s k a  does not come in for m u c h  of an 
e n h a n c e d  role in statute. Yes?

H E N R Y  L ANCASTER: E xcuse me, but does y o u r  defin ition of state
i n t r u s i v e n e s s  e x t e n d  to fid uciary dutd.es and . . . type of 
s h a reholde rs?

P R O F E S S O R  FESSLER: No, w h e n  I am s p e a k i n g  n o w  of a statement, I
a p p r e c i a t e  the o p p o r t u n i t y  to clarify. I a m  speaking n o w  of the 
e x e c u t i v e  b r a n c h  of government. I am n o t  speaking n o w  of a t t e m p t­
ing to m i n i m i s e  the role of the j u d i c i a r y  in the event litigation 
s houl d take place, but r a t h e r  to w h a t  extent w o u l d  there be an 
i n v e s t i g a t i v e  p r e s e n c e  of the A t t o r n e y  G e ne ral looking into the 
o p e r a t i o n  of corporations. We h a v e  two provisions: There is a
p r o v i s i o n  in this act w h i c h  allows the A t t o r n e y  General to commence 
a cause of a c t i o n  designed to seek the diss ol u t i o n  of a c o r p o r a­
tion. T h a t ' s  the old classical pro w a r r a n t o  pro cedure for v e r y  
serious o f f enses against state law or p u b l i c  policy. There is 
also a p r o v i s i o n  for the a d m i n i s t r a t i v e  di sso l u t i o n  of corporations 
w h i c h  are m e r e l y  h a b i t u a l l y  ignoring the various reportin g r e q u i r e­
men t s  and tax o b l i g a t i o n s  w h i c h  the state has created. And those 
e n f o r c e m e n t  p r o c e d u r e s  are p l aced in the hands of the Commissioner 
of C o m m e r c e  and E c o n o m i c  Development. T h e y  are administrative  
procedures. T h e r e  is a p r o v i s i o n  in the act w h i c h  v/ould allow a 
c o r p o r a t i o n  w h o  j u s t  had its charte r s u s p e n d e d  pursu a n t  to this 
to appeal to the super i o r  court for a trial de novo on the m a t t e r  
so that the state's role is cer tainly going to be v i n d i c a t e d  in 
terms of tax obl iga t i o n s  or r e p o r t i n g  obligations. The p r e r o g a­
tives of the A t t o r n e y  Genera l of the Depar t m e n t  of Lav; have been 
p r o t e c t e d  in this legislation. But b a s i c a l l y  w h a t  we have a t t e m p­
ted to do is to force those w h o  control the corporation, especi a l l y  
larger c o r p o r a t i o n s  h a v i n g  n u m e r o u s  shareholders, to make annual 
reports  to shareholders. A n d  we a ssume that the shareholders 
w i l l  be the b e s t  source of d i s c i p l i n e  over the stewardship of 
p e o p l e  w h o  are m a n a g i n g  c o r p orate r e s o u r c e s  w h i c h  the share holders 
have the b e n e f i c i a l  i nte rest.in protecting. So for the first 
time if this act w e r e  adopted, there w o u l d  be m a n d a t o r y  r e p o r t i n g  
o b l i g a t i o n s  every y e a r  on the part of the c o r p o r a t i o n  to its 
shareholders, g i v i n g  the s h a reholders a fairly facile means of 
g a t h e r i n g  w h a t  the financia l status of the c o r p o r a t i o n  is. Also, 
y ou'l l be i n t e r e s t e d  in looking at the s e c tion on what are c al led 
transactions w i t h  i n t e r e s t e d  directors a nd officers. These t r a n s­
actions are s p e c i f i c a l l y  defined in the statute, and every y e a r  
c o r p orate  m a n a g e m e n t  m u s t  d i s close to the shareholders the 
identities, dates and amounts of transa c t i o n s  falling w i t h i n  the 
s t a t u t o r y  definition. The s h areholde rs w i l l  h a v e  a m u c h  b e t t e r  
o p p o r t u n i t y  to d ec ide w h e t h e r  or not there have been abuses of 
f i d u c i a r y  obligation s. I s hould  also point out the refer ence 
to the i n quiry about fiduciary obligations, that this statute 
for the first time gives a clear d e f i n i t i o n  of the duties of care
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and l o yalty w h i c h  are owed by a d i r e c t o r  to the corporation. The 
st atute also s p e c i f i c a l l y  delin eates the rights of a director to 
rely on c e rtain  i nf ormation s u p plied by corpo rate officers i n­
clu d i n g  the o p inion o: counsel, cr by committees or. w h i c h  that 
p a r t i c u l a r  direc t o r  does not happen to serve. Also for the first 
time in this statute, fiduc i a r y  duties are a r t i c u l a t e d  on behalf 
of c o r p o r a t e  officers. There, is no s t a t u tory f ormula tion of 
f i d u c i a r y  of c orpo r a t e  officers i;.n the State of A l a s k a  today.
They w o u l d  be left intrusive to c o m m o n  lav: c o n j e c t u r e  as to w h a t  
they w e r e  and w h a t  the d i m e nsi on m i g h t  be. So those are the 
b a s i c  a p p r o a c h e s  w h i c h  are taken t.o this v e r y  im portant question.

H E N R Y  LANCASTER: Does it do a n y t h i n g  to r e lieve the burden or
r e d u c e  the cost of s h a r e h o l d e r  li tiga t i o n  in seeking to find that 
i n f o rmation?

P R O F E S S O R  FESSLER: Well, first, the statute clearly defines two
rights in w h i c h  shareholders will  have w i t h  r egard to inspecting 
c o r p o r a t e  books and records. A d i s t i n c t i o n  is drawn, you'll 
n o t i c e  in the provisions  of this act, b e t w e e n  a shareholder w h o s e  
b a s i c  inter e s t  is exam ining the s h a r e h o l d e r  list and gaining 
k n o w l e d g e  of the identity of the other s h areholders or even 
g r e a t e r  i n t ere st in trying to figure our h o w  the shares are p r o­
p o r t i o n a t e l y  handled. V/e also have created a right of inspection 
w i t h  r e g a r d  to corporat e books and records. The statute s p e c i­
fic a l l y  includes in that d e s c r i p t i o n  the. books and records of 
s u b s i d i a r y  c o r p orate entities. B e c a u s e  one of the basic problems 
that has a r i s e n  in juris d i c t i o n s  in i*ccent times has been that 
c o r p o r a t i o n s  will frequ ently hide t r a nsact ions that they know m a y  
be o b j e c t i o n a b l e  by h a ving those tr ansa c t i o n s  take place withir. 
the g u i s e  of subsi diary or other a f f i l i a t e d  c o r p orate entities.
So s h a r e h o l d e r s  are n o w  given s t a t uto ry rights of inspection, 
and they are given certain teeth. You' ll be interested in the 
p r o v i s i o n s  that deal w i t h  the c o n s e q u e n c e  to a cor porate o f f i c e r  
w h o  denies to a shareh o l d e r  v/hat are that s h a rehol der's stat utory 
rights of inspection, i n c l uding a $5,000 civil liability to that 
s h a r e h o l d e r .in a d d ition to w h a t e v e r  actual damages the s h a r e­
hol d e r  m a y  be able to show by v i r t u e  of the denial. In the past, 
one c o u l d  simply, in the j a r g o n  of the trade, tough it out or 
s t umble w h e n  faced w i t h  sh are h o l d e r  demands. T here were no 
s t a t u t o r y  penalties. There was no legally d e f i n e d  downside r i s k  
for such a strategy. T h e r e  was always the p o s s i b i l i t y  that y o u  
m i g h t  w e l l  be sued, but you could take a c hance that you could 
resist any liab ility on the theory that the s h a r e h o l d e r  could not 
show that she had suffered  any discreet, provable, a s c e r t a i n a b l e  
damages. T hose matters have been thought out by the commission, 
d e b a t e d  at some length, and the commis s i o n ' s  recomm e n d e d  p o s i tions 
on that are r e f l e c t e d  in this bill. In a d d i t i o n  to that, in 
other words, in addition to the p r e r o g a t i v e s  w h i c h  a share holder 
who s u d d e n l y  m a k e s  it her b u s i n e s s  to w a n t  to look into these 
nu :ters, there is as I stated a few m o ments  ago the m a n d a t o r y
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i-exporting o bligation s w h i c h  corpo rations have. They b e c o m e  more 
elaborate as the size of the c o r p o r a t i o n  increases, a m  he i n e r­
tia o.C shareholders is thought to require that the corporate 
m a n a g e m e n t  be forced to come to them w i t h  annual reports. Some 
are the twelve pay reports that are r e q u i r e d  by the Securities and 
E x c h a n g e  Commission, so that shareholde rs w o u l d  at least be 
al t e r t e d  by the basic in form a t i o n  impart ed in those reports. And 
then m i g h t  be well a l e r t e d  to follow up by inquiries and take 
a d v a ntage  of their rights of inspection. A n d  in this regard, 
there is one other area of A l a s k a  law that I think is shockingly 
deficient. A l a s k a  is one of two j u r i s d i c t i o n s  in the United 
States that has no statutory regul a t i o n  of the shareholder d e r i v a­
tive cause of action. If there has b e e n  a r e f o r m  w h i c h  has had 
r ough sleddin g in the U n i t e d  States since the 1 9 4 0 's, it has 
been the theory that the shareh olders could be r elied upon like 
C i n c i n n a t u s , at their own expense, to enter lists against those 
w h o  are m a n a g i n g  the c orpor ation and sue using the corporation as 
the b e n e f i c i a l  p l a i n t i f f  for the litigation. The theory in the 
1 9 4 0 's w h e n  this b ecame  a m a t t e r  of great vogue in corporate l i t­
erature was that in this m a n n e r  corpora te r e s p o n s i b i l i t y  w ould be 
r e t u rned to corporate. . . The role of government  was receding as 
c o rpo rations be came m o r e  and more, there are m o r e  than eight 
thousand for profit corporatio ns in A l a s k a  already. A n d  that 
n u m b e r  can only be expected to go up. If the Department of Law 
w e r e  to look into their affairs, they w o u l d  have to be massiv ely 
inspected. So the theory was, let the shareholders do it. The 
diffic u l t y  was, of course, the flaw in n ature of humankind is 
n i c e l y  r e f l e c t e d  in the cross section o (: individuals who are 
likely to be shareholders. Therefore, section  435 in the bill is 
a d d r e s s e d  to the statutory r e g u l a t i o n  of s hare holder derivative 
cause of action. However, it has been to attempt to ferret out 
the sh areh o l d e r  who was most likely to bri ng a mer itorious cause 
of a c tion and have the legal resources to stick w i t h  that cause of 
a ction through a process of p r o s e c u t i o n  and final adjudication.
The b a s i c  abuses, of course, over the years have become s h a r e­
holders w o u l d  bring what are n o w  . . . r e f e r r e d  to as strike 
suits. The causes of action i n i t iated a g ainst the corporation 
w i t h  full k n o w ledge that the c o r p o r a t i o n  could find the expense, 
both in time and treasury, the a d v erse p u b l i c i t y  of the m e dia 
p i cki ng up that a c o r poration has been sued for a h u n dred m i l l i o n  
dollars or a m i l l i o n  d o l l a r s , a l l e g i n g  that all of the people who 
are r u n n i n g  the corpor a t i o n  are crooks. And that any individuals 
who b r o u g h t  these types oi action w e r e  f requently very i ntere s t e d  
in h a v i n g  incumbent m a n a g e m e n t  simply b u y  them off w i t h  non- 
j u d i c i a l l y  supervised, out of court settlements. It is not s u r­
prising that the fruits of these n o n - j u d i c i a l l y  supe rvised out of 
court settlements n e v e r  w e n t  to the c o r p orate treasury, w h i c h  is 
a theory in a deriva tive cause of action, but went to the s h a r e­
holder w h o  was k e e p i n g  his peace. All of these types of abuses 
I think have been p r o p h y l a c t i c a l l y  dealt w i t h  in section 435.
You w i l l  n o t i c e  that the statute defines stan ding on the part of
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sh a re holders w h o  w i l l  be allowed co bring the derivative cause of 
action. For the first time the statute clearly settles the issue 
of w h e n  such a shareholder is obliged to exhaust intracorporate 
remedies by m a k i n g  a demand for the action w h i c h  the shareholder 
seeks to h a v e  e f fect uated on the incumbent directors, settles for 
the first time the qu estion as to what the status of incumbent 
directors and their business judgment should be, reco gnizing that 
the q u e s t i o n  of w h e t h e r  it is in the best interests of XYZ c o r­
poration to e ngage in litigation for the next two years is not 
p u rel y a q u e s t i o n  for lawyers to decide, but for businessmen and 
b u s i n e s s w o m e n  to decide. And, therefore, unless the directors are 
themselves a c c u s e d  of being the wrongdoers or under the direct or 
indirect control of those w h o  arc alleged to be the wrondoers, 
the good faith, independent business judgment of disinterested 
d irectors is to be respected and will terminate the cause of action 
w h i c h  is c r e a t e d  by section 435(a).

H E N R Y  LANCASTER: Yes, (a), I guess that leads no to m y  next
question. I n o t i c e d  y ou were expressing corporations for profit. 
What I a m  g oing to ask is what  protections does that give public 
c orpor a t i o n s  in Alaska. The state oversees some of them against 
residents c l a imi ng themselves to be shareholders who want to take 
some k i n d  of action.

P R O F E S S O R  FESSLER: Nonprofit corporate entities?

H E N R Y  LANCASTER: Well, AIIFC, or any other public corporation.

S E N A T O R  RODEY: This section, this bill we have before  us doesn't
deal w i t h  that question. It's just for profit corporations.

P R O F E S S O R  FESSLER: They are not covered at all.

S E N A T O R  RODEY: Mr. L ancaster is legal counsel with Senator
J o s e p h s o n .

P R O F E S S O R  FESST.ER: I see. Well, they are not covered at all.
Any gov ern m e n t  created corporation, either by the state or federal 
g overnment or any nonprofit corporate entity created, has fallen 
outside the p u r v i e w  of this par tic u l a r  act. A l t hough the Code 
Revision Commis s i o n  has prepared an extensive draft of a not for 
profit c o r p o r a t i o n s  bill which very shortly will be submitted by 
Chairma n A b b o t t  to the L egislati ve Council w i t h  the request that 
it be introduced.

S E NATOR RODEY: Let me ask one question . . .

P R O F E S S O R  FESSLER: Senator.

S E N ATOR RODEY: . . . particularl y since we have the banking
director here as well, what Impact will this bill have on the 
b a n k i n g  code?
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PR O F E S S O R  FESSLER: W e l l , basically, y o u  are a s k i n g  me a q u e stion
that I a m  a f r a i d  that I cannot answer.

S E N A T O R  RODEY: I always w a n t e d  to ask a p r o f e s s o r  a question that
he c o u l d n’t answer.

P R O F E S S O R  FESSLER: This does not address b a n k i n g  and corporations,

H E N R Y  LANCASTER: Sep ties also.

S E N A T O R  RODEY: Yes, 7 . iat. Is there, w h i c h  is the reason
I asked, as y o u  k n o w , a draft corp orate articles n o w  as a
lawyer y o u  say except . urance and b a n k i n g  in the State of
Al a s k a  is the m agic words _nat you put in. Rut is there anything 
in the bill that w o u l d  affect banking?

P R O F E S S O R  FESSLER: Since banks cannot be formed under the terms
of this act, I w o u l d  say that there w o u l d  be n o thing in this act 
w h i c h  w o u l d  direc t l y  affect banking.

S E N A T O R  RODEY: I w anted to put that on the record.

P R O F E S S O R  FESSLER: Well, I think that w o u l d  be my opinion. I
was trying to remember, I think several years ago the commission 
decided to stick w i t h  the basic scheme w h i c h  was that the current 
A l a s k a  Corpor a t i o n s  Code does not exte nd to banking. It is 
r e c e iving d i s cr eet statutory treatment, and so it continues to 
do s o .

S E N A T O R  RODEY: That answers my question, and many, m a n y  bankers
wi l l  p r o ba bly rest easier.

P R O F E S S O R  FESSLER: Well, i assume it will not be b e caus e of the
e n h anced f i d u ci ary obligations that are defined in, this c;.de.
Th e  bankers w i l l  be resting easier, but they are not covered, 
m e r e l y  b e c a u s e  they w o u l d  be superfluous . . .

S E N A T O R  RODEY: They b ec ome nervous w h e n  a n y b o d y  attempts to
change the law.

P R O F E S S O R  FESSLER: If I could g e n e rally in terms of s u g g e s t i n g
that areas that you might w i s h  to look into for v a r i o u s  senators 
and r e p r e s e n t a t i v e s  and committees of the legislature. A r ticle 
4 of this act deals with corporat e finance. It brings about a 
su g g ested r e f o r m  that T. think will be most w e l c o m e  in the state.
One of the most d i f f icult legal issues of the p r esen t time is t:o 
decide w h e n  it is licit for corpor ate m a n a g e m e n t  to m a k e  a d i s t r i­
bution  of corpo rate assets to the b e n e f i c i a l  owners, m o s t  c o m m o n l y  
in the form of p a yme nt of dividends. The d i f f i c u l t y  has been that 
the legal p r o f e s s i o n  in the 1920's b e g a n  to intrude concepts w h i c h  
w e r e  a p p a r e n t l y  meaningful to lawyers, corcepts such as e a r n e d  
surplus, r e d u c t i o n  surplus, w h i c h  had no leaning then or n o w  to
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a c c o u n t a n t s . They also had no m e a n i n g  then, or now to individuals 
w h o  are in the b u s iness world. Consequently, we have the sort of 
A l i c e  in W o n d e r l a n d  bus iness of the law spea king one language 
v e n e r a t i n g  c e r tain vei*y ill define d value* judgments w i t h  r e g a r d  
to this basic issue, and the a c c o u n t i n g  pr ofe s s i o n  wh i c h  was
c h arged w i t h  o b e y i n g  the lav; or k e e p i n g  a ccoun ting clients w i t h i n
the law, an d m e n  and w o m e n  of good faith desirous of obeying the 
law in an abysmal state of ign orance as to w h a t  exactly it was 
that the law wanted. Now, C a l i f o r n i a  in the 1970's spent a great 
deal of time and no little treasure a t t e m p t i n g  to solve this 
question, The y came up w i t h  a schemt w h i c h  is called the ratio,/ 
assets surplus test. And w i t h  ver y /. linor modifications, that is 
the basis of A r t i c l e  4 of this p r o po sed bill. It answers the 
very p r i m i t i v e  q u e s t i o n  of t'hen can a corpor ation make a licit 
d i s t r i b u t i o n  of assets "l._n a ve ry simple answer. Any time the 
assets of the c o r p o r a t i o n  exceed its liabilities by a ratio of 
five dollars of asset*, to four dollars of liabilities. Any c o r­
porate assets b e y o n d  that ratio are free to make distributions to 
shareholders. So that if a c o r p o r a t i o n  has five hundred thousand 
dollars in assets and four h u n d r e d  thousand dollars in liabilities, 
it could make  no distri b u t i o n  to s h areho lders at all. If it h a d  
six h u n d r e d  thousand dollars in assets and four h u n dred  thousand 
dollars in liabilities, it could m a k e  a d istr i b u t i o n  up to one
h u n d r e d  thousand dollars at w h i c h  point its assets w o u l d  have been
brought into the statutory e q u i l i b r i u m  of liabilities, and no 
further d i s t r i b u t i o n  w o u l d  be licit. T h e r e  is a further caveat.
The statute does take into account that there is a big  distin c t i o n  
between fixed and current assets. If a c orpora tion which had most 
of its assets tied 117 in i l l iquid m a t t e r s  such as land or a 
factory and had in its liabilities recurrent, short- t e r m  money 
obligations, even though the total ratio of assets t:o liabilities 
m i g h t  m e e t  the so called ratio/assets surplus test, there is a 
r e q u i r e m e n t  that g i v i n g  a p r o s p e c t i v e  effect of the proposed d i s­
tribution that current assets, w h i c h  is a term of art to a c c o u n t­
ants, equal current liabilities, a n o t h e r  term of art to accountants, 
The b a s i c  scheme here w i t h  regard to all accoun t i n g  concepts is 
to leave them to the evolved u n d e r s t a n d i n g  of the accoun t i n g  p r o­
fession. You w i l l  notice  here that the statute does not contain 
definiti ons of accoun t i n g  concepts at all. It simply says that in 
r e c k o n i n g  the r a tio/as sets surplus test, that m a n a g e m e n t  is to be 
g uided by the d ecisions or r e c o m m e n d a t i o n s  of m e mbe rs of the 
C e r t i f i e d  Public A c c o u n t i n g  field. So as they evolve their v a r i o u s  
u nderstandings, our act wil l also b e n e f i c i a l l y  evolve. We will 
n ever be w e d d e d  to a set of a c c o u n t i n g  principles w h i c h  are c o n­
stantly being  eroded as they are b eing improved by the a c c o u n t i n g  
profession. So that I think that r e f o r m  w i l l  be v e r y  deducibl e 
in a l l owing people to be p r u d e n t i a l l y  a d v i s e d  n o w  or frequen tly 
to be able to get along w i t h o u t  the needed advice, because it is 
a fairly easy test for account ants to apply. So that in A l a s k a  
at the present time, you have a statute w h i c h  contains elements 
of two a n t i q u a t e d  tests, the so c alled earned surplus test and
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the b a l a n c e  sheet surplus test, are u s e d  by various jurisdict ions 
that h a v e  a m o d e l  L.ct. In other w o r d s , if you look at our s t a t u­
tory language it doesn't define the test. If y o u  then look at 
other states that have similar statu<"''--v language, you run into 
a sea of confusion. Since we have m. .ecisional lav; interpreting 
o ur statute, an accountant or b u s i n e s s w o m a n  in this state faces 
one of the m o s t  v e x i n g  of all dilemmas. A  statute w h i c h  we have  
not i nterpreted w h i c h  faces d i v e r g e n t  and frankly at w a r  i n t e r­
pretations of othe r jurisdictions. That w o u l d  all be swept aside 
and r e p l a c e d  n o w  by fairly easily u n d e r s t o o d  concepts.

SE N A T O R  RODEY: C ould you deal w i t h  the question of the secondary
li a b i l i t y  of directors. I think that's an important one. O b­
vio u s l y  there are problems in this j u r i s d i c t i o n  in that area, and 
it w o u l d  p r o b a b l y  be one of the m o r e  con tro v e r s i a l  aspects of the 
bill.

P R O F E S S O R  FESSLER: Yes, one of the m o s t  difficult questions that
I think the l egi slature m a y  wel l w i s h  to face is the idea of c o r­
por a tions b eing used in a m a n n e r  w h i c h  is very, v e r y  u nlike the 
c l a s s i c a l  image of a corporation. R e m e m b e r  n o w  I am talking about 
limited liability. The corpor a t i o n  is the on.’y vehicle for the 
conduct  of business w h i c h  carries w i t h  it the p r esumption of 
limited liability for all participants. For both tort and c o n­
tract claimants the theory is that the assets of the individual 
shareh o l d e r s  are not at risk b e y o n d  the assets w h i c h  they have 
c o n t r i b u t e d  by the w a y  of capita l i z a t i o n  of c orporation in s u b­
scr ibing for stock. L i m i t e d  liability was e x t en ded to c o r p o r a­
tions in the United States in the 19th C e ntur y on the a ss umption 
that this p e r m i t t e d  individuals w h o  w e r e  risked at first, but who 
had surplus assets to give those assets over to individuals who 
w e r e  w i t h o u t  assets themselves, but w h o  had m a n a g e m e n t  talents 
and w e r e  very interested in taking other people's money and d e­
vel o p i n g  them into b usinesses w h i c h  w o u l d  later on become manu- 
fcturers and employers. And, in other words, m a j o r  economic 
e ntities for the benefit of everybody. L i m it ed liability to those 
shareh o l d e r s  was thought to be essentia], b e c a u s e  the sha reholders 
almost by d efinitio n were g oing to play an ext remely p a ssiv e role 
in the corporation. H a v i n g  large p ublic issue corporations today, 
that is still g e n e rally true. I have i n h e rited fiftee n shares of 
s tock in W e s t e r n  Union Corporation, an entity for w h a t e v e r  v i r t u e s  
it m a y  have, I w o u l d  state on the r ecord has n e v e r  p r o d u c e d  large 
dividends fcr me and is an entity w h i c h  has had some subs tantial 
difficulties. T he re i^ literally n o t h i n g  w h i c h  I as an owner of 
fifteen shares in W e s t e r n  Uni on can uo to m e a n i n g f u l l y  influence 
the business decisions of those in m a n a g e m e n t  of W e s t e r n  Union.
The n o t i o n  that I should enjoy limited liability for the debts of 
W e s t e r n  U n i o n  or even the tort claims against W e s t e r n  Union is 
proba b l y  senseless. But since 1950, and there h a v e  been several 
books, if you ever fly ,n an airliner, you are aware that you 
see c o n s t a n t l y  ads in all the airline  magazines, how to set up
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your o w n  corporation. So y o u've been b a n k r u p t  five times, so you 
don't h a v e  any assets, etc., you, too, can have a great tax dodge. 
You don't have to put up any m o n e y  at all, and none of your p e r­
sonal assets are at risk here. The sad part about that forty- 
nine d o l l a r  trap is that it is pretty m u c h  true. And I think it 
b e c a m e  true not b e cause  any l egi slature in any state ever said 
that that should be what  w o u l d  happen. That I as a one single 
sole c o u l d  i n c o r p o r a t e  myself, or that two or three people could 
incorporate, put up a few dollars in a-ssets, conduct the business 
so long as it v/as to our interests. And w h e n  it was no longer to 
our self a d v a n t a g e  to simply w a l k  away from that business in this 
state and y o u  are not at all unique. Y o u  have several thousand 
m o r e  c o r p o r a t i o n s  that you h a v e n ' t  h e a r d  from in months or years. 
T h e y  w e r e  n e v e r  dissolved. T h e y  ju st w e n t  away. And they likely 
w a n t  a way owing lots of r e l a t i v e l y  small p e o p l e  m o n e y  that to 
those individua ls m e a n t  a lot. There w e r e  employees who w e r en't 
paid, and then they found out that the owner of the business didn't 
owe them the m o n e y  because business h a d  been incorporated. There 
w e r e  m a t e r i a l m e n  and suppliers who w e r e  not paid b e c ause  the 
b u s i n e s s  h ad b e e n  incorporated. T h e  same ent er p r i s e r  not i n f r e­
que n t l y  goes on the start another business in another corporate 
p e r s o n n a  and o p e r a t e  that business so long as it is convenient.
In other words, w h a t  T. am s u g g e s t i n g  is that limited liability, 
j u s t  as the airline ma gaz i n e s  n o w  advertise, has become a very, 
v e r y  simple means of a b u s i n g  one's creditors. You can only take 
b a n k r u p t c y  once every six years, but y o u  can w a l k  away from a 
c o r p o r a t i o n  once every six days, and there is n o t h i n g  illegal 
about it. Banks aren't too in teres ted in this problem. Insurance 
co m p anies and other institutional  lenders are not too concerned 
about this problem, b e c a u s e  w h e n  an individual in a business goes 
to thorn and wa nts to b orro w m o n e y  they always ask for individual 
cosigners. Th ey ask for the incur s i o n  of personal liability.
The p e ople who are the. fall guys in this situa tion are the 
h u n d r e d s  of small creditors who extend credit on open account.
So, one of the questions w h i c h  was debated at length ir. the Code 
R e v i s i o n  C o m m i s s i o n  was w h a t  could be done to m a k e  neople r u nning  
c o r p o r a t i o n s  h a v e  any g r eater sense of r e s p o n s i b i l i t y  to creditors. 
In theory, of course, each of you w h o  is a lawyer w e l l  knows, 
that l i miLed l iability has n ev er been guaranteed, and there are 
n u m e r o u s  common law doctrines for quote p i e r c i n g  the corporate 
veil. Indeed, in Cali fo r n i a  the idea that the business has b e e n  
thinly capitalized, a term not well  define d but at least well 
concep tualized, .is a gr ound for a court to o v e r t u r n  the limited 
liability of some or all the shareholders. But if you are an 
i ndividual w h o  has a four or five t h o usand dollar claim  against 
the business, y o u  c e r t ainly do not have the assets to prosecut e 
through the court s ystem a suit d e s ig ned to pierce the corporate 
veil and gain  the personal liability  of sharehold ers who have 
a b u s i v e l y  c o n d u c t e d  business in the corp orate forum. The time 
and cost of litig a t i o n  m e a n s  this is a fairly a v a iling strategy.
N o w  New York, w h i c h  was the first m a j o r  A m e r i c a n  j u r i sdiction to
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permit c o r p o r a t i o n s  to come into existence, has neve r granted 
total l i m i t e d  liability. This is not w e l l  known outside of N e w  
York, but it has been  the conten'. of N e w  Y o r k  statutory law from 
1834 u n t i l  this afternoon. A n d  they appear to have no intention 
of c h a n g i n g  it. In New York w i t h  regard to employee claims to 
compensation, wag es owed, etc., the ten largest shareholders in 
the c o r p o r a t i o n  h a v e  always been totally statutori ly liable, 
jo i n t l y  and severally, in their personal assets. N o w  the p r o b l e m  
isn't limited just to employees, and w e  felt that putti ng the 
l i a b i l i t y  on the ten largest shareholders was not the best way  to 
go. M o s t  corpor a t i o n s  doing business u n d e r  the A l a s k a  C o r p o r a­
tions Code as it exists today w o u l d  have fewer than ten s h a r e­
holders. Some of those s hareholders w o u l d  be very active ir. the 
c o ndu ct of the b u s ine ss but others m i g h t  be quite passive, either 
b e c a u s e  they h a v e  retired, they are the surviv ing spouses of 
i ndividuals  w h o  v/e re active in the business, or they have inherited 
stock f r o m  p a rents w h o  w e r e  active in the business, or because 
they n e v e r  p l a n n e d  to be active in the business to b e g i n  with. 
Therefore, p u t t i n g  liability on those individuals seemed to be 
pu t t i n g  l i a b ility on individuals w h o  have not made the decisions 
w h i c h  c r e a t e d  the liability to third party claimants. So, the 
act has come up w i t h  this n o t i o n  of secondary liability of officers 
and directors. Those are the p eople who make the business d e­
cisions. They incur the liabilities to third parties. They are 
active. If the legislature w e r e  to adopt the Code R evision C o m­
mis s i o n ' s  recommenda tions, directors and cert ain n amed officers 
of the corporation, or individuals who w e r e  d i s c h a r g i n g  the 
functions of those offices even if they w e r e  g i v e n  different 
titles. Y o u  can see that if the pres ident of the corporation 
has s t a t u t o r y  liability, you m i g h t  try to create a corporation 
that h ad a great p o o h - b a h  but no p r e s ident on the theory that n o ­
bod y  w o u l d  be b e h i n d  the label to w h o m  the statute can pin the 
liability. So the persons who v/ould o ccup y and discharge the 
functions w h i c h  w e r e  n o r m a l”y to be attribu ted to the president, 
v i c e  president, etc., of th-’ cor p o r a t i o n  are liable to creditors 
for an amount up to twenty-five thousand dollars. Now, that is 
per creditor. So there could be v e r y  significant liability under 
this statute. If you  have ten creditors then there could be a 
q u a rter of a m i l l i o n  dollars in total liability here. The 
liability is j oin t liability w i t h  the r ig ht of contribution.
The l i a b i lity extends in favor of a s t atutorily d e f i n e d  class of 
creditors. T h o s e  creditors include enployees, m a t e r i a l m e n  and 
suppliers and others who extend credit to the c o rporation on 
open account. The liability is not mandatory. The statute 
sp e c i f i c a l l y  says, and some individuals w h o  read this statute 
have e i ther r e f u s e d  to r e c o gn ize that this is the w a y  it is 
w r i t t e n  or they just rimply don't w i s h  to road it carefully.
The statute p l a inly says that: the li ability w h i c h  was created 
can be c o n t r a c t e d  away. In other words, in w r i t i n g  any i n d i v i­
dual who is m a d e  the b e n e f i c i a r y  of this liability can release
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any or all of the individuals w h o  are incurring the liability. 
T h e r e f o r e , if the corpor a t i o n  and its officers and directors d e­
sire to do bu siness if y o u  ran a r e s t a u r a n t  in this town and you 
h a b i t u a l l y  bo ught fresh fish down on the wharves. Almost always 
that is p r e s e n t l y  sold to you on open account. Y o u  get a little 
bill at the end of the month. There is n o t h i n g  in w r i t i n g . At 
the p r esent  time if y o u  c losed the r e s t a u r a n t  and w a l k  away from 
it, the i ndivi dual to w h o m  y o u  owe five thousand dollars or 
ten t h o u s a n d  or twelve thousand dollars for fish if you i n c o r­
porate the business has no tactical r e c o u r s e  against you. He 
can't a f f o r d  to get a lawyer, he can't afford to try to pierce 
the c o r p o r a t e  veil, he just eats the loss. Now, you could go to 
that i ndividual and say do you realize that my restaur ant is a 
corporation, and I w o u l d  like you to agree that in the event that 
this b u s ines s fails, you wil l right here in w r i t i n g  state and 
y ou w i l l  not look to any of us for payment, but you w i l l  accept 
w h a t e v e r  payme nt the c orporatio n is able to make. But unless 
the c o r p o r a t i o n  takes the p r e c a u t i o n  to gain the w r i t t e n  release 
of r e d u c t i o n  of that liability, it is open to total contractual 
m o d i fication. This statute w o u l d  create that s e c o ndary liability.

JEFF BERRY: Is that p r o v i s i o n  in the statute?

F R O F E S S O R  FESSLER: It certainly is.

JEFF BERRY: So an e mployer could go to an e m p loyee and say it is
a term or c o n d i t i o n  of your em ployment that you m u s t  release us 
from any liability if we strip the corporation.

P R O F E S S O R  FESSLER: If we what?

JEFF BERRY: Strip the corporation. In other words, strip all
the assets out alon g the way.

P F O F E S S O R  FESSLER: Well, that w o u l d  c e r t ainly be done ’’n form,
six, but I m e a n  w h e t h e r  or not that contract w o u l d  s t a n d  up 
against an a s saul t in could w o u l d  be a n o ther question. And there 
are going t:o be some problems w i t h  allowing  this contractual modi- 
ficatron. You pose a very difficult  one of the e m p loyer saying 
to somebody, I. want your conscience, your co nscious w a i v e r  of 
this right you have. Not on the theory that I am g o i n g  to strip 
the corporation, but that i am not g u a r a n t e e i n g  that this business 
will be successful. And, therefore, I w a n t  you to help share the 
risk w i t h  me if the busi ness . . . [END OF F I R S T  SIDE OF TAPE] 
of the commission. I w o u l d  find that this is p r o b a b l y  a tolerable 
pattern of behavior.

J E F F  BERRY: I think it w o u l d  run afoul of some labor laws. The
rights of employees cannot be w a i v e d  of m i n i m u m  w a g e , for i n­
stance, and that m a y  run afoul to federal labor law statutes 
w h i c h  guara n t e e  c e r t a i n  rights ,:o indiv idua .s that w o u l d  be 
setting a term or condition of emp loyment that cannot be w a i v e d  . .
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JOHN ABBOTT: Okay, but you have to keep in m i n d  that the present
c o r p o r a t i o n  lav; doesn't provide this cause of action or this 
liability agai nst officers and directors.

P R O F E S S O R  FESSLER: So they don't have that right today.

JOHN A B B O T T / S E N A T O R  RODEY: They don't right now.

JOHN ABBOTT: W e  are not talking about doing away w i t h  some p r o­
tection th^t employees p r e s ently have.

P R O F E S S O R  FESSLER: Y o u  mig ht want* to look into, in terms of the
L abor Committee, m i g’ t wish  to look into the question as to 
w h e t h e r  or not it thinks it's a good idea that employees could be 
put in a p o s i t i o n  to be asked to w a i v e  this se condary liability.
But right n o w  it's a right they don't have. So I doubt that any 
existi ng le gisl a t i o n  w o u l d  prote ct it.

JEFF BERRY: Well, if y o u  put it in this form, it may be a right
that they w o u l d  n e v e r  have. It w o u l d  exist only on paper.

JOHN ABBOTT: No, no. Y o u  arc assu ing that there is some right
there p r e s e n t l y  that there is not. There is . . .

JEFF BERRY: Well, w e  hopefull y w o u l d  be creatin g that right.

P R O F E S S O R  F E S S L E R / J O H N  ABBOTT: Sure.

P R O F E S S O R  FESSLER: Yes, that's fine.

JEFF BERRY: For potential abuses or for, partic u l a r  for potential
abuses b e c a u s e  that is really the only area that it would go into. 
If a p e r s o n  had started a corpor a t i o n  and it failed, they are not 
going to ha ve a n y t h i n g  anyway. A n d  they are goi ng to take e v e r y­
thing that they have traditionally and attempt to satisfy the 
creditors. I think it is a p r e t t y  safe assumpt ion that we could 
make. The q u e s t i o n  v/ould be in those cases w here they may have 
t r a n s f e r r e d  the funds for w h a t e v e r  purposes elsewhere and w alked 
away. . . then y o u  may not be c r e at ing that rip t. Mayb< as far 
as wages, c e r t a i n l y  it's a different b a r g a i n i n g  position, emp lo y e r  
and employe e as o p p o s e d  to that. I a m  w i l l i n g  to open an account 
w i t h  y o u  and everything. J. think that there is a b a l a nci ng effect 
that w e  could q u i t e  possibly look at as to say, can an employee 
actually b a r g a i n  w i t h  the employer on an equal footing. A n d  that 
basis w o u l d  be really creating a right or a disservice, perhaps.

P R O F E S S O R  FESSLER: Well, again, the section we are referri ng to,
sir, that ever yone can look at it later is section A 8 8 , w h i c h  
shows up at page 67 of SB 2A6. The g roup of individuals who are 
made liable are d e f i n e d  by section A8 8 (a). They are the president, 
secretary and treasurer or individuals p e r f o r m i n g  the functions 
of those offices. N otice that seation ASS also extends to foreign
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c o r p o r a t i o n s  d oing b u s i ness in Alaska. This is n e c e s s a r y  if y ou 
are g o i n g  to c o n clude an end run a r o und w h a t e v e r  the legislature 
does b y  the simple expedienc e of foreign incorporation, and then 
c oming b a c k  to A l a s k a  to do business  as a Delaware corporation, 
or as an O r e g o n  corporation, or a N e v a d a  corporation. So that 
this act is a p p l i e d  to forei gn corporation s doing business  in the 
state. A n d  then y o u ' l l  n o t i c e  that there is language here that 
says to the extent that the act as a corporate e ntity prove i n­
sufficient. In other words, the p e r s o n  seeking to be covered 
u n d e r  s e c tion 488 w o u l d  first h a v e  to ex’ ".ust the liability of 
the corporation. Y ou couldn't come after a director just bec ause 
that individual was a m o r e  obvious target as a defendant. Now, 
you'll n oti ce that the liability is for contract indebtedness, 
w h e t h e r  formal or otherwise, for materials, supplies, inventory 
or services furnished, and that's w h a t  covers the employees.
D u r i n g  the p e r i o d  cf service, so if a director wa nts to k n o w  h o w  
long w o u l d  I be liable and for what amount. Well, it w o u l d  only 
be for those contract i ndebtedness claims arising during my 
p e r i o d  of service on the board. (b) is the point that I was m a k i n g  
p few m i n u t e s  ago. The terms of a w r i t t e n  contract, not an ora], 
u n d e rstanding, but a w r i t t e n  contract b e t w e e n  a corporation  and a 
third party m a y  m o d i f y  or p r e cl ude the liability. A n d  then (c) 
is d e s i g n e d  to keep a large credi t o r  from d i v iding the claim and 
a s s i g n i n g  twenty five thousand dollar portions of the claim to 
friends or family members, etc., in order to get m o r e  liability 
than the legisl a t u r e  intends here. Large creditors w ere p e r­
fectly w i l l i n g  to fend for themselves in dealing w i t h  corporations. 
It is the small p erson who we are interested in p r o t e c t i n g  here.
And then you'll n otice u nder (d) that a party against w h o m  a
claim is a s s e r t e d  under this section is entitled to a c o ntribution
from others u nder (a) so that there is a right of contribu tion 
that is c r e ated to spread the loss. Yes, sir.

JEFF BERRY: I have a tangential question, since y o u  said the
w o r d  f o r e i g n  corporation. A  q u e s tion v/as asked f r o m  the i n s u r­
ance administrator. At the current time the D i r ector of I n s u r­
ance is the r e g i s t e r e d  agent for all foreign corporations. A n d  
they are exempt from r e g i s t e r i n g  u n d e r  the corpor^ition statutes.
Ho w  w o u l d  this p r o p o s e d  legisl a t i o n  affect that? W o u l d  they 
then become subject to dual r e g i s t r a t i o n  for the p u rpose of l e­
gally servi ng a ny one who is an a d m i t t e d  insurer, w h e t h e r  it is 
excess or insurance for that state. I looked through and I
really didn't see it and . . .

P R O F E S S O R  FESSLER: The answer, sir, is clear in section 5, that
a c o r p o r a t i o n  m a y  be o r g a n i z e d  u n d e r  this chapter for any lawful 
p u r pose uxcept for the purposes of b a n k ing and insurance. So 
i nsurance corporati ons are totally exc luded from this legislation. 
T h e y  w o u l d  face no dual r e p o r t i n g  or . . .

J E F F  BERRY: They w e r e n ' t  really too sure.
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P R O F E S S O R  FESSLER: Well, I mean, one of the problems V7hich I
c e r t a i n l y  r e c o g n i z e  is that a bill of this c o m p l e x i t y  w h i c h  has 
e v o lved through drafts, r e p e a t e d  drafts, and hearings, m o s t  r e­
cently six m o n t h s  w o r k  w i t h  the A l a s k a  Federation of Natives 
study s u bcom ittee on this subject It is itself now, by the time 
it comes to the m e m b e r s  of the K o l ' - and Senate an extremely 
lengthy, and I think it does not b etray the r e a l i t y  to say, a 
c o m p l e x  pie ce of legislation. A n d  even I w h o  find gardening 
th r i l l i n g  in m y  p a s t o r a l  e x i s t e n c e  in Davis, w o u l d  not find this 
the m o s t  e x c itin g r e a d i n g  in the world. Put we have tc the e x­
tent p o s s i b l e  a t t e m p t e d  to p r o v i d e  v e r y  extensive comments that 
are d e s igned to explain, not only to members of the House and 
S e nat e and p r o f e s s i o n a l  staff, but also to citizens, lawyers, and 
ether interest ed persons in the g r e ater wor ld that lies outside 
this building, exactly w h a t  the intentions were. Y o u  wi ll n o t i c e  
that one of the o t h e r  things w h i c h  the official comments seeks to 
do is to give A l a s k a  an instant c o mmon law h e r itage by taking 
into account c e r t a i n  of the very m a j o r  common law decisions in 
al l i e d  areas. A n d  stating w h e t h e r  or not in the commission's 
view, h o p e f u l l y  in the l e g i slature's view, adherence to those 
famous de cisions in other j u r i s d i c t i o n s  would or w o u l d  not be 
c o n s i s t e n t  w i t h  the rules and philoso phies that are being framed 
l e g i s l a t i v e l y  here. This is very important w h e r e  we have c o n­
tinued pr ovisions of e xisting law, because they w e r e  model act 
provis i o n s  and w e  felt that they w e r e  adequate. But when you 
w e n t  o u t side of A l a s k a  y o u  found that they w e r e  the object of 
c o n f l i c t i n g  interpretation. The comments will tell y o u  w hich 
line of common law i n t e r p r e t a t i o n  are being a p p roved  and s p e c i­
fic ally w h i c h  common law decisi ons are being disapproved. So 
that a lawyer now w o u l d  be able to advise a client as to what 
the legisl a t i v e  h i s t o r y  v/as and to be able to inte grate ic w i t h  
the g r e a t e r  body of c o mmon law. Senator, do you have any other 
sp e ci fic questions?

SE N A T O R  RODEY: Not any specific questions, no.

P R O F E S S O R  FESSLER: Fine. The other factor w h i c h  I w o u l d  c o mmend
to the gener al a t t e n t i o n  of the m e mbe rs is that the rights of 
m e m b e r s  w h e n  a c o r p o r a t i o n  is going through w h a t  is called an 
o r gan ic change w h e r e  there is going  to be a merger, corpor a t i o n  
(A) m e r g e s  into c o r p o r a t i o n  ( B ) , a consolidation. Corporations
(A) and (B) emerge as n e w  c o r p o r a t i o n  ( C ) , or a sale of all or 
su b s t a n t i a l l y  all c o r p o r a t e  assets other than in the usual course 
of b u s iness w h e r e  a c o r p o r a t i o n  sells virtu a l l y  all of its assets 
to (B) co rpor a t i o n  w h i c h  takes them over. These o r gan ic changes 
v/hich are very ill defined in e x i s t i n g  Alaska stat u t o r y  lav/ are 
n o w  v e r y  clearly defined, and  the rights of shareholde rs to be 
al l o w e d  to vote b e f o r e  such a plan is affected and not a fait 
a c c o m p l i  is g u a r a n t e e d  by this n e w  statute. A n d  also s h a r e­
holders  who vote no on the q u e s t i o n  of organic change are given 
the statutory rights v/hich are c alled dissenter's rights w h i c h
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is a r ight to have the n e w  c o r p o r a t i o n  buy the shares of the 
d i s s e n t i n g  stock h o l d e r s  at a fair valu e w h i c h  is to be d e t e r m i n e d  
on the day b e f o r e  the v o t e  in favor of the oi'ganic change is 
taken. And as w e  always do, you'll notice c o n s i s t e n t l y  here 
w h e n  v a l u e  comes up, the statute first gives to the s har eholder 
and the c o r p o r a t i o n  m a d e  liable to pay the d i s s e n t i n g  shares the 
oppoi'tunity to fix the value by m u t u a l  agreement. If they are 
un a b l e  to do so, the statute provides that the court may a p p o i n t  
appraisers, and the decision of the appraisers as to the v a l u e  of 
the stock is b i n d i n g  both on the dissenting sharehol ders all of 
them so no one is paid five dollars, and s o m ebod y else is p a i d  
three-fifty, and the corporation, and that this m a t t e r  can be 
ex p e d i t i o u s l y  s e t t l e d  w i t h i n  sixty days, b e cause the last thing 
that the c o r p o r a t i o n  w h i c h  has just gone thro ugh an organic 
change needs is p r o t r a c t e d  u n c e r t a i n t y  as to the dimen s i o n  of its 
liabilities to any d issenti ng shareholders.

J E F F  BERRY: W h a t  is the ratio of p e r c e n t a g e  of w h a t  a s h a r e­
hol d e r  can buy into this n e w  corpor a t i o n  that's in a sell-out 
situation. C o r p o r a t i o n  (C) sells out to a m u l t i n a t i o n a l  c o r p o r a­
tion, v/hat p e r c e n t a g e  do they a u t omati cally get to buy. The 
shareholder c an't do that w i t h  a m u l t i n a t i o n a t i o n a l .

P R O F E S S O R  FESSLER: The statute creates the g e neral p resu mptior
that they are entitled, in other words, all shares must be t r eated  
equally. So that if any of the shares in the corpor a t i o n  are 
g o i n g  to be g i v e n  shares of stock in the m u l t i n a t i o n a l  p u r c h a s e r  
then all of the shareholders must be accorded s i milar rights. Y o u  
cannot d i s c r i m i n a t e  b e t w e e n  s h a reholders of the same class of 
s tock and say, w e  find it very convivial to b r i n g  in the family 
of the n e w  corporation. All of the sha reholders in this room, 
except Fessler, and v/e really don't want him as a p artic i p a n t  in 
our n e w  business, so v/e are going to give h i m  a thousand dollars 
for his stock. That v/ould be d i s c riminatory  treatment, and v/e 
e ither have to give everybody m o n e y  or everybody stock.

J E F F  BERRY: But v/hat percentage of stock? UhaL portion of the
corporation?

P R O F E S S O R  FESSLER: That v/ould be framed by the boards of d i r e c t o r s
of the tv/o corporations. In other  v/ords, if there is a m e r g e r  the 
st atute puts u p o n  the board of direct ors of "X" c o r p o r a t i o n  f r a m­
ing the terms of the m e r g e r  and u p o n  the board of "Y" c o r p o r a t i o n  
consent to those terms. That's done at the b o a r d  level. T h e n  
each c o r p o r a t i o n  is oblige d to go to its r e s p e c t i v e  s h a reholders  
and bring to those shareholders the terms of the p r o p o s e d  o r g a n i c  
change. The statute grants a right to all s h a reholders to v o t e  on 
this o r ganic c h a n g e  even if they o t h e r w i s e  hold n o n v o t i n g  classes 
of stock. And if the corpo ration lias c lassified  i t 1-’ stock, there 
is an o b l i g a t i o n  that before the o r ga nic change can be a f f e c t e d  it 
m u s t  comma nd a majority, not only of all the shares, but of each 
class of the shares. So v/e do not seek to b u i l d  in any g u a r a n t e e d
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ratio of the shares, but w e  do seek to h a v e  it brought to the 
a t t e n t i o n  of the share h o l d e r s  of the respec t i v e  c o r p o r a t i o n s .
A n d  then by g i v i n g  e v e r ybody v o t i n g  rights, we are trying to ma ke 
c e rta in that in their self-intere.it the s h areholders w i l l  reject 
or a c c e d e  to the request. A n d  as I say, any sh areh o l d e r  who 
votes no on the o r ganic change is g i v e n  the right to have the 
s u c c e s s o r  c o r p o r a t i o n  buy out those p ercen tage shares at a v a l u e  
that was s u p p o s e d  to be the fair v a l u e  not taking the organic 
c hang e into a c c o u n t  at all. So it is an elab orate b a l a ncing of 
values, but genei'ally w h a t  w e  are doing is w e  are saying that we 
like the r e s u l t  that the Supre me Court of D e l a w a r e  came up w i t h  
in the Singer v. M a g n a v o x  c a s e , and w e  don't care for the P a n z e r  
d e c i sion w h i c h  came along ten m o n ths-late r. A n d  you'll notice 
that the comments s p e c i f i c a l l y  c onfer a seal of approval on 
S i n g e r  and M a g n a v o x , b o t h  as a r e s u l t  and its reasoning, and 
i n d i cate that the l egis lature has a d o pt ed and f ramed this statute 
to carry into e ffect the M a g n a v o x  decision. A n d  if the l e g i s l a­
ture w o u l d  r e g a r d  a j u d ici al c o n s t r u c t i o n  of thi.< act in a m a n n e r  
that is c o n s o n a n t  w i t h  the P a n z e r  case as b e i n g  contrary to the 
l egisl a t u r e ' s  intention. So w e  tried to stay on top of the m a j o r  
d e c i sions  that have come alon g and i nfluenc ed corporate law.
J u s t  as in the area of d e r i v a t i v e  suits, y o u  wil l find that w e  
a r e  literally, thorou g h l y  up to date. We k n o w  ail about F l y n n  
a n d  M u l d i n a r o  cases; we k n o w  about Barr v. W a c k m a n . And t h e r e­
fore, the c o m m e n t a r i e s  to the prov i s i o n s  on derivative causes of 
a c t i o n  in s e c tion 435 s p e c i f i c a l l y  indicates to w h a t  extent w e  
a r e  w i l l i n g  to s a n ction the r esult and r e a s oning in Barr v.
W a c k m a n , on the o p i n i o n  of d i s i n t e r e s t e d  d i r e c t o r s , their* b u s i­
ness j u d g m e n t  and to w h a t  extent w e  are favoring the Muldinaro  
case d e c i d e d  b y  the Supreme Court of Delaware. We s p e c i f i c a l l y  
i n d icate that our statute w o u l d  be sub verted by the inter p r e t a t i o n  
of the D e l awar e law given by the federal district court in some 
of the instances . . . w h i c h  said that the o p inion of the b o a r d  
of directors that in their b u s i n e s s  j u d gment the litigation was 
n o t  m e r itoriou s. This is one of the p roblems in Alaska, that in 
so m a n y  of these areas counsel just simply cannot advise clients 
b e c a u s e  we don't k n e w  what the law is, and none of us has an 
interes t in p e r p e t u a t i n g  that. A n d  that's net good for business. 
Y o u  take in . . . comments, and that's a n t i t h e t i c a l  to the 
e c o n o m i c  e v o l u t i o n  of this jurisdiction. Senator, I have no 
f u rther o b s e r v a t i o n s  other than to indicate that at any time I 
w i l l  be, if m y  s c h edu le at the U n i v e r s i t y  permits it, be w i l l i n g  
to a n s w e r  questions  in w r i t i n g  or by confer e n c e  calls or by 
p e r s o n a l  appear a n c e s  for any of the committees of either house.

S E N A T O R  RODEY: I a m  very nable to predic t exactly, the course
of the l egislati on w i l l  be, and J o h n  is, of coursq'..available to 
help out on it also. Essentially, the r e c o m m e n d a t i o n  of staff 
is v e r y  important on this. That 's w h y  w e  have a n u m b e r  of staff 
p e o p l e  her e today, b e c a u s e  a c o m p l i c a t e d  c o r porations code has
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to be taken in pa rt on faith b e c a u s e  m o s t  of the legislators 
will be u n f a m i l i a r  w i t h  the content. T he fact that it has h a d  a 
b road r e v i e w  in the state, has b een signe d off on by a variety of 
intere sted individuals, I think that speaks we ll for it. I am 
going to talk w i t h  Senator Ray who is Chair of the Judiciary 
Committee. I don't k n o w  w h a t  the C h a i r m a n  of Labo r and Commerce 
w i l l  w i s h  to do w i t h  the bill. Hopefully, we w i l l  move it out 
in a v e r y  timely f a shion so It can go to J u d i c i a r y  again, h a v i n g  
that staff and m e m b e r s  look at it. T h e r e  are a n u m b e r  of attorneys 
on the J u d i c i a r y  Committee, w h i c h  is helpful. I don't k n o w  w h e t h e r  
w e ' l l  pass the c o r p o r a t i o n s  code this year, given the amount of 
time it takes for e verybody to b e c o m e  familiar w i t h  it. It is a 
compli c a t e d  piece of legislation, but a v e r y  important piece of 
legis l a t i o n  for the b u s iness community. Perhaps n o t h i n g  else is 
as imp ortant as the s t ructuring of c o r p orat e activi ty in the 
State of Alaska. A n d  you v e r y  e l o q u e n t l y  set forth some of the 
d i fficulti es w e  h a v e  h a d  in the State of A lask a or the lack of 
any real c o r p o r a t e  h i s t o r y  ct law. A n d  it, of course, was r e­
flected  in the statutes and other areas v/hich is the reason for 
the code commission. The l eg islature simply doesn't have the 
tiem to r e d r a f t  c o m p l e t e l y  in many cases what is l a w  generally 
taken from  the S t a t e  of O r e g o n  w h o l e s a l e  at the time it was taken 
or slightly before. Perhaps the best course is for myself to 
talk w i t h  the C h a i r m a n  of Labor and Commerce, and at that point 
talk with C h a i r m a n  Abbott. W e  very m u c h  apprec i a t e  your efforts, 
and we proba b l y  w i l l  at some point in time call on you to a n s w e r  
questions or m a k e  c o m m e n t s . I think that the only w a y  that the 
bill will  r e a l l y  pass, at least pass comfortably, is with the 
broades t p o s s i b l e  d i s s e m i n a t i o n  of i n f o r m a t i o n  about the bill, 
and I w i l l  try to do that. Are there any other questions from 
anyone that is here today about the contents of the bill or 
a n y thing that is a t t e n d e d  to the bill? If there are no other 
comments then the subc om m i t t e e  m e e t i n g  is . . . Willis.

W I L L I S  KIRKPATRICK: I don't know w h e t h e r  I should bring it up
now, w o u l d  there be other hearings on this?

S E N A T O R  RODEY: T h e r e  probably will, but go ahead.

W I L L I S  KIRKPATRICK: Let me point out, for the record my name is 
Willis Kirkpatrick. I am Direc t o r  of Banking, Securities, Small 
Loans and Corporations. On the c o r p o r a t i o n  part there are three 
areas that h a v e •come to mind, and I ha ve d i s c ussed it w i t h  the 
commission. One of them is that there is a r e q u i r e m e n t  for f o r­
eign corporati ons to file their art icles of incorpo ration w i t h  
the State of Alaska. We have been in touch w i t h  other state 
jurisdictions, and this is a p r o v i s i o n  that has been deemed 
eliminated a c t i v e l y  as far as foreign c o r p orations are conce rned 
in filings. W e  have done some research on it, and prepared a 
paper in that respect, but we feel that it w o u l d  be for the amount 
of u sage that it v/ould be, that it w o u l d  get as far as the



p r a c t i c i n g  a t t o r n e y  and find out w h a t  the articles are. This is 
p r o b a b l y  m o r e  current and better o b t a i n e d  w h e n  they . . . r e g a r d­
less of w h e t h e r  they are . . . The o ther thing is that there is 
a r e q u i r e m e n t  in the p r o posed act that the departm ent file w i t h  
the S u p e r i o r  C o u r t  some u p d a t e d  records weekly, and we would like 
to h a v e  the intent of the legislature if that is passed to m a k e  
it a m i c r o f i s c h e  copy acceptab le for filing in the division. If 
w e  p r i n t  weekly, the updates are g oing to be very expensive and 
v e r y  encumbering, a m a s s i v e  p aper production. So we v/ould r e­
quest that m i c r o f i s c h e  be con sidered as m e e t i n g  the provisions 
of that section. The o ther section that w e  had some concern 
about is section 910 that gives the provi s i o n s  for filing writings 
w i t h  the department, and w e  w o u i d  like the writi n g s  to be s p e c i­
fically s u i t a b l e  for m i c r o ! i l m i n g . E v e r y t h i n g  is microfilmed 
now, and w e  are totally dependent upon microfilming. So wo don't 
wa n t  to be in a p o s i t i o n  w h e r e  v/e have no statutory authority to 
turn down a f ili ng b e c a u s e  it is not legible for microfilming. 
Those are the only comments that v/e ha ve at this time, Senator.

S E N A T O R  RODEY: T h a n k  you, Willis. Are there, Professor  Fessler,
Mr. Abbott, did you have any comments this?

JOHN ABBOTT: Well, the code c o m m i s s i o n  is not opposed to any of
those changes. A n d  as to the last two, I don't think there is 
a n y t h i n g  in the statute that preclud es these m i c r o f i l m  and m i c r o­
filming format, so I k n o w  of n o t hi ng in the act that v/ould p r e­
clude the d i r e c t o r  from p r o m u l g a t i n g  any r egulations v/hich w o u l d  
pr ovide for microf i s c h e .  . . dis trict courts or in the districts 
or r e q u i r i n g  documents be susce p t i b l e  for microfilming. So we 
have no o b j e c t i o n  to the foreign corpo r a t i o n  articles.

S E N ATOR RODEY: A c t u a l l y  it fits in w i t h  re cordations ideas that
the code has e x p r e s s e d  in the past.

P R O F E S S O R  FESSLER: I w o u l d  point out, Senator, that I had h o p e d
that we h a d  a c c o m m o d a t e d  this by the pro vis i o n s  of section 858 
w h i c h  say that the reports r e q u i r e d  by this chapter to be filed 
w i t h  the d e p a r t m e n t  by the commist.io ler shall be on forms p r e­
scribed and f u r n i s h e d  by the commissioner.

JOHN ABBOTT: I was u nder the same opinion.

PR O F E S S O R  FESSLER: We arc trying to give y ou the broades t p o s s i­
ble a u t h o r i t y  to pr escribe the forms and say w h a t  scheme you want 
in. Your l i a b i l i t y  with r e g a r d  to p r o c e s s i n g  them under section 
910 p r e s u p p o s e s  their co nfor m i t y  under section 890.

WI L L I S  KIRKP A T R I C K :  W e  w e r e n ' t  qu ite sure w h e t h e r  actually under
910 w e a k e n e d  the other section.

P R O F E S S O R  FESSLER: Well, if there is any c o ncern circling what
C h a i r m a n  A b b o t t  has stated, there is n o t h i n g  in this drift that
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was i n t e n d e d  to do anyt hing other than what you are n o w  seeking 
to accomplish. A nd v/e didn't v/ant to w e d  you to micro f i s c h e  if 
at some point in the future there was some other dazzling means 
of h a n d l i n g  inf orm a t i o n  and you were statutorily burdened w i t h  
a s t a t ement that y o u  had to come to the legislature and get it 
c h a n g e d .

W I L L I S  KIRKPATRICK: W e  w r e s t l e d  w i t h  the fact that v/e didn't
s p e c i f i c a l l y  w a n t  y o u  to name m i c r o f i s c h e  in there.

P R O F E S S O R  FESSLER: Oh.

S E N A T O R  RODEY: If y o u  could get the com mittee a memo on that
a n d  perhaps consider  artful language that w o u l d  a llow you to do 
w h a t  y o u ' v e  stated, give y o u  the a u t h ority to make the a d m i n i s­
trative decisions. I don't think they will have any difficulty 
w i t h  that. Are there any other questions? If not, the s u b c o m­
mi t t e e  m e e t i n g  is adjourned.
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EXECUTIVE SECRETARY 
B IL L Y  G . B E R R IE R

TO: Ke:n Johnson, Cominittee A s s i s t a n t
House Labor & Commerc e C o m m i t t e e

Sheila Peterson, A d m i n i s t r a t i v e  Ass istanc 
S e n a t e  Labor & C o m m erce C o m m i t t e e

FROM: Dick Regan, R e s e a r c h  Director
Alaska Code R e v i s i o n  Commissi

DATE: J a n u a r y  13, 1984

RE: Profit c o r p o r a t i o n s — MB 3 4 3 / S B  246

You may wish to include the followin g background 
i n f o r m a t i o n  with  m a t e r i a l s  for the Joi nt H o u s e / S e n a t e  Labor and 
C o m m e r c e  C o m m i t t e e  hearing at 8:30 a.m., Monday, January 23,
1984, in the H ouse Labor and C o m merce C o m m i t t e e  Room in the 
B e h r e n d s  Building.

HB 3 4 3 / S B  246 w o u l d  replace the A laska Business
C o r p o r a t i o n s  Act, AS 10.03, with the A l a s k a  Corporat ions Code 
(ACC). The bill was introduced  in both h ou ses on April 8 , 1983, 
to f a c i l i t a t e  joint committee work.

On May 3 7, 1983, a joint hearin g w a s  set up on the 
bill. However, last m inute conflict s d e v e l o p e d  that prevented
the Hous e c o m m i t t e e ' s  par tic i p a t i o n  and also p r e v e n t e d  most of 
the S en ate m e m b e r s  attendance.

The m e e ting was held, however, as a S enate Labor and
C o m m e r c e  m e e t i n g ,  c h a i r e d  by Senator Pat Rodey, subcommittee on
the bill. Staff of some legisl a t o r s  and other interested persons 
attended. An o v e r v i e w  of the bill w a s  g i v e n  by Professor Dan
F e ssl er who d r afte d the bill with the code revision commission, 
and q u e s t i o n s  w e r e  asked and answered.

A transcript of that hea ring is attached. It was 
r e t y p e d  in the code revision c ommission o f f i c e  from a garbled
original. The original is a v a i l a b l e  in S e n a t e  Labor and Commerce 
and in the code revision commis sion office.

The h e a r i n g  set for Monday, J a n u a r y  23, will be the
first h e a r i n g  on the bill for the H ouse c o m m i t t e e  and the second
h e a r i n g  on the bill for the S ena te committee. However, it is
a n t i c i p a t e d  that the hearin g w i l l  lead off again with an 
e x p l a n a t i o n  of the bill by Profe s s o r  Fessler as in the May 17, 
1983 hearing.



A general overview of the bill is also co ntained in the 
tr a n s m i t t a l  letter at the start of a section commentary on the 
bill in H o u s e  and S enate  J o i n t  J o u r n a l  S uppl e m e n t  No. 11. That 
o v e r v i e w  is f o l l o w e d  by in-depth c o m m e n t a r y  on the bill.

A t t a c h e d  also is a m i n i a t u r e  summary of the bill.

DP.:chw

A t t a c h m e n t s
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DATE:

RE:

Ken Johnson, C o m m i t t e e  A s s i s t a n t  
H ouse Labor & C o m merce  C o m m i t t e e

Sheila Peterson, A d m i n i s t r a t i v e  A s s i s t a n t  
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Dick Regan, R e s e a r c h  Direc tor 
A l a s k a  Code R e v i s i o n  C o m m i s s i o n

J a n u a r y  13, 1984 

Profit c o r p o r a t i o n s — HB 3 4 3 / S B  246
\

You ask w h o  should be n o t i f i e d  of the Monday, J a nuar y 
23, joint h e a r i n g  on the p r o f i t  c o r p o r a t i o n s  code.

There are some 12,000 b u s i n e s s  corporations, 
indivi dual n o t i c e  to them is not practical.

so

I c a l l e d  the Alas ka Bar office  in Anchorage. I think 
its m a i l o u t  date for a news letter w i l l  just miss being practical 
for i n c l u s i o n  of n o t i c e  of the joint c o m m i t t e e  hearing.

president.
E n c l o s e d is draft letter to the Juneau Bar

A l s o  e n c l o s e d  is a note w e  sent to W i l l i s  Kirkpatrick, 
Directo r of the D i v i s i o n  of Banking, S e c u r i t i e s  and Corporations.

W e  w i l l  n o t i f y  m e m b e r s  of an A F N  subco m m i t t e e  who 
w o r k e d  on t; e bill and a c o uple of p e r s o n s  w h o  have expres sed an 
interest.

D R :chw

I have no gran d plan for notice, though. 

♦

Enclos u r e s



J a n u a r y  1 3 f 19 8 4

John Clough, President 
J u n e a u  Ear As soci a t i o n  
801 VI. 10th St., Suite 3C 
Juneau, A l a s k a  99801

Dear Mr. Clough:

Please inform persons attending the next Juneau Ear
lunch:

R e g a r d i ng H R  A2J1S3. 3 1 3 . On Friday, January 20, at 1:30 
p.m., in Cour t F o o m  A, Dan Fessler, a UC Davis law professor and 
co n s u l t a n t  to the code revision commission on corporation law, 
will review the bill now in the l eg islature for a revision of law 
on n o n p ro fit corporations. The attac hed notice which is going 
out to n o n p r o f i t  corporations further explains the purpose of the 
session, it will be a teleconference.

R e g a r d i n g HR 3 4 3 /SB 2 4 6 . On Monday, January 23, at 8:30 
a,m., in the House Labor and Commerce C o m m i t t e e  Room in the 
Bchrend s Building, a joint hearing of the House and Senate Labor 
and C o m merce  Comm ittees will be held on the propo s e d  revision of 
the b u s iness corporation law. Fessler will be on hand there, 
too, to explain the bill.

Persons interested in c or poration law can attend these 
meetings, get an overview of the p r o posed codes, and offer 
testimo ny on good or bad features of the bills.

Very truly yours,

Dick Regan, R e s e arch Director 
Alaska Code R e v ision Commission

D R :chw 
Enclosure
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House Labor & Comme r c e  Commi t t e e

Sheila Peterson, A d m i n i s t r a t i v e  Assi stant 
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FROM: Dick Regan, R e s earch Director
A laska Code R e v i s i o n  Commission-

DA TE : J a n u a r y  17, 1984 y

RE: P r ofit  cor por a t i o n s  [Alaska C o rporations
C e d e ] — MB 3 4 3 / S B  246

As further backup for the joint H o u s e / S e n a t e  Labor and 
C o m m e r c e  C o m m i t t e e  hearing on the r e f e r e n c e d  bill scheduled for 
8:30 a.m., M o n d a y , January 23:

Enclos ed is a subject v.ciex for the ACC.

In the index the three-digit d e c imal s are s e c t i o n *1 
n u m b e r s  of p r o p o s e d  AS 10.06.

The numbers marked with an a s t erisk are section numbers  
of the bill.

Since the index should be helpful in reviewing the 
bill, v/e su ggg e s t  you ma y wish to include the index with b a ck up 
m a t e r i a l s  on the bill for your c o m m i t t e e  members.

D R :chw

E n c l o s u r e
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. 480
, 470
,453
, 473
. 4 6 0 ,  . 4 6 3  
, 4 50  
, 4 50  
, 4 50
, 4 5 8 ,  . 4 6 5

663
6 2 0 ,  . 6 2 3  
625 
608 
653 
678 
658 
668 
663 
660
6 6 5 ,  . 6 7 0 ,
605
838
6 3 0 ,  . 6 3 1 ,  
6 2 8 ,  . 6 3 8 ,  
645 
618 
650  
655 
673 
640 
643 
575
6 1 0 ,  . 6 1 3  
6 0 5 ,  . 6 1 5  
383

673

635
648

3 5 8 ,  *8  
380
3 6 0 ,  . 3 6 3 ,  
370
3 7 3 ,  . 3 7 5  
378

365

858
855
845
840
850
838
81.5
853
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F a l s e  Stateme nts .825
F i l i n g  Fees .828, .830
I n c o r p o r a t i o n  Fees .828
Increases .860
No n p a y m e n t  Precluding Suit .848
Other .840
W i t h d r a w a l  of Foreign C o r p o r a t i o n  .833

Filings
A p p e a l  F r o m  Disapproval .863
C a n c e l l a t i o n  b y  Commis s i o n e r  .868
C o r r e c t i o n s  .915
E v i d e n t i a r y  Quality .920
List of Registered C o r p o r a t i o n s  .160
P r o c e s s i n g  by the C o m m i s s i o n e r  .910

Finance
C a p i t a l i z a t i o n  of R e t a i n e d  E a r n i n g s  .390 
Ex p e n s e s  of Organization, F i n a n c i n g  .345

Fo r e i g n  Corporat ions
A g e n t  .753, .758, .760
A m e n d e d  Certificate .738
A m e n d m e n t  of Articles .773
A p p e a l  F r o m  Revocation of C e r t i f i c a t e

of A u t h orit y .865
A s s u m e d  Na me .723
C e r t i f i c a t e  of A u t h ority .705, .728, .730,

.733
C e r t i f i c a t e  Not Req ui r e d  .718
C hange of Name .725
Effect  of Certificate of A u t h o r i t y  .735
Ef f e c t  of Certificate of W i t h d r a w a l  .788
E f f e c t  of L a c k  of Cert i f i c a t e  of

A u t h o r i t y  .713, .71.5
E f f e c t  of Revocation of Certif i c a t e

of A u t h o r i t y  .750
L i a b i l i t y  for Doing Busines s W i t h o u t

C e r t i f i c a t e  .710
O r gan ic inange .775
Powers .740
R e g i s t e r e d  Office and A g e n t  .753, .758, .760
R e t r o a c t i v i t y  .708
R e v o c a t i o n  of Certif icate .743, .745, .748,

.750, .865
Service  of Process .763, .770
Service  r f. Process on C o m m i s s i o n e r  .765, .768, .770
W i t h d r a w a l  .778, .780, .783,

.785, .833

F o r m ation
De F acto Incorporation A b o l i s h e d  .218
De Jure Compliance A b o l i s h e d  .218
C o r p o r a t i o n s  hy Estoppel A b o l i s h e d  .218
Effect of Issuance of C e r t i f i c a t e

of Incorporation .218

-3-



Forms

I d e n t i f i c a t i o n  Code

I n c o r p o r a t o r s
G e n e r a l l y
L i a b i l i t y
P owers

I n d e m n i f i c a t i o n  and Insur ance

I n t e r p r e t a t i o n  of Act

Name
A p p l i c a t i o n  to Reserve
D u r a t i o n  of
Fee for R e gistrat ion
G e n e r a l l y
P r o c e d u r e  for Registi “ion 
R e g i s t r a t i o n  of R e s e r v e d  Name 
-Renewal of R e g i s t r a t i o n  
R e s e r v a t i o n  of 
T r a n s f e r  of

N otice
W a i v e r

O fficers
G e n e r a l l y
I n d e m n i f i c a t i o n  and I n s u r a n c e  
Loans to
S e c o n d a r y  Liability 
T e n u r e  P r e s e r v e d

O r ganic C h a n g e
A b a n d o n m e n t  of Plan 
A l i e n  A f f i l i a t e s  
A r t i c l e s  
C o n s o l i d a t i o n
D i s p a r a t e  Treatment of Shares 
D i s s e n t i n g  Shareholders

O r g a n i z a t i o n  Meet in g

Effect
In v o l v i n g  Foreign C o r p o r a t i o n  
M e r g e r
M e r g e r  o f  Subsidiary 
Sale of A s sets 
S hare E x c h a n g e
S h a r e h o l d e r  Notice and A p p r o v a l

Powers

870

873

205
220
225

490,

970

223

.115

.145

.140

.105

.135

.125

.145

.110

.120

930

.483

.490,

.485

.488
*8

. 5 4 8 , . 5 7 2

. 5 6 4

. 5 5 0 , . 5 5 2

. 5 3 4 , . 5 3 6

. 542

. 5 7 4 , . 5 7 6 , . 5 7 8 ,

. 5 8 0 , . 5 8 2 , . 5 8 4 ,

. 5 8 6

. 5 6 0

. 5 6 2

. 5 3 0 , . 5 3 2

. 5 5 4 , . 5 5 6 , . 5 5 8

. 5 6 6 , . 5 6 8 , . 5 7 0

. 5 3 8 , . 5 4 0

. 5 4 4 , . 546 , . 5 7 0

. 0 1 0

-4-



Purposes
G e n e r a l l y .005
D i s c l o s u r e  of in A r t icles .215

R e g i s t e r e d  O f f i c e .150
C h a n g e  of Regi st e r e d  O ffi ce .165

R e o r g a n i z a t i o n see Articles of
Incorporation

Reports
B i e n n i a l  R e por t .433, .805, .808

F a i l u r e  to File
.811
.815, .848

N o t i c e  of Changes .813
I n t e r r o g a t o r i e s  by C o m m i s s i o n e r .818, .820, .823

R e s e r v a t i o n  of Power .965

S e r v i c e  of Process .175

S e v e r a b i l i t y  of Provisions .963

S hareh o l d e r s
A n n u a l  Report .433
D e r i v a t i v e  Actions .435
Dissenters' Rights 
Informal A c t i o n  
I n s p e c t i o n  Rights 
M e e t i n g s
P o o l i n g  Agreement s
P r e e m p t i v e  Rights
Pr oxies
Q u o r u m
R e c o r d  Date
Right of Inspection
V o t i n g

V o t i n g  List 
V o t i n g  Tr usts

Short Title

S i g n a t u r e

Stock
Certif i c a t e s
Classes
C o n s i d e r a t i o n  for 
Cr e a t i o n
D e t e r m i n a t i o n  of Value
F r a c t i o n a l  Shares
Issuanc e
Options
P a y m e n t  for

see Organic C hange
.423
. 4 3 0
.405, .410
.425
.428
.418, .460 
.415 
.408 
.430
.420, .506, .508,
.905
.413
.425

.995

.968

348, .350, .353
305
335
305
340
355
305
343
338, .353
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P r e f e r r e d  or Special .308
Redemption, Sink ing Fund, R e p u r c h a s e  .325, .368, .388,

*8
Series .310, .318, .320,

.323
Scrip .355
Shareholders' P r e e m p t i v e  Rights .428
S t o c k  Rights .343
Su b s c r i p t i o n s  .328, .330, .333
Rights  a n d  P references  .313, .315

Ultra V i res .015

NOTE: In this index, the three-digit decimals are section
n u mbe rs of p r o p o s e d  AS 10.06. The numbers m a r k e d  w i t h  
an a s t e r i s k  are sectio n numbers of the bill.
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e x e c u t iv e  sfc h eta r v  
B IL L Y  G . B E R R IE R

JOHN  W . ADDOTT - C H A IR M A N  
JA M ES  L . B A L D W IN  - V IC E  C H A IR M A N  

P A T R IC K  M. RODEY  
C H A R L IE  B U S S E L L  

L . S .  KU RTZ ,  J R .
JU D G E  ( R e t .)  TH OMAS  B . S T EW A R T  

F R E D E R IC  E . BRO W N

A L A S K A  S T A T E  L E G I S L A T U R E
POUCH Y - STATE  C A P ITO L  

J U N E A U .  A LA SKA  .9901 1 
(907) 405-4878

M E M O R A N D U M

A L A S K A  C O D E  R E V I S I O N  C O M M I S S I O N

TO:

FROM:

D A T E : 

RE:

W i l l i s  Kirkpatrick, Director
D i v i s i o n  of Banking, S e c u r i t i e s  & Corpor a t i o n s  
Dept. -~.f C o m mer ce and Ec ono m i c  D e v e l o p m e n t

Dick Regan, R e s e a r c h  Dir ector 
A l a s k a  Code R e v i s i o n  C o m m i s s i o n

J a n u a r y  30, 1984

P r o p o s e d  a m e n d m e n t s  to IIB 3 43/SB 246 on 
p r o f i t  c o r p o r a t i o n s

A t t a c h e d  is a m e m o r a n d u m  from Dan Fessler enclosing 
pr o p o s e d  a m e n d m e n t s  to the ACC, IIB 3 4 3 / S B  246.

Al s o  a t t a c h e d  is our note to S h e i l a  Pete rson and Ken 
Johnson, aides to the Labor and C o m merce C o m m i t t e e s  in the Senate 
and House, respectively.

We  u n d e r s t a n d  you will oe p r e p a r i n g  a fiscal note 
b efore the S e n a t e  I.abor and C o m m e r c e  C o m m i t t e e  hearing February 
2, 1904. If you w?. anything from us, we will h e l p  in any way we 
c a n .

D R :chw

Attachm ents



A L A S K A  C O D E  R E V I S I O N  C O M M I S S I O N

COMMISSIONERS
JOHN W .  ABBOTT  - C H A IR M A N  

JA M ES  L . B A L D W IN  - V IC E  C H A IR M A N  
PA TR IC K  M. RODEY 
C H A R L IE  B U F S E L L  

L. S . KU RTZ . J R .
JU D G E  (RET .)  TH OMAS  B . STEW ART  

F R E D E R IC  E. BROW N

TO:

A L A S K A  S T A T E  L E G I S L A T U R E  
POUCH Y - STATE  CAP ITO L  

J U N E A U .  ALASKA  9961!
(907) 465-4878
M E M O R A N D U M

Sheila Peterson, Researcher 
Senate Labor and Commerce Committee

EXECUTIVE SECRETARY 
B IL L Y  G. B E R R IE R

Ken Johnson, Committee Aide 
House Labor and Commerce Committee

FROM: Dick Regan, Research Director
Alaska Code Revisio n Commissi

DATE: J a n u a r y  30, 1984

RE: Proposed amendments to ,JV S B  246

We have just received the attached proposed a mendments 
to HB 343/SB 246.

Professor Fessler has agreed by a telephone 
conversation that another suggestion was made by Director Willis 
Kirkpatrick and was i nf ormally agreed upon when Kirkpatrick 
testified to the joint committee J a nuar y 23rd. The additional 
change:

Page 138, line 28: Insert "Class A" before
" m i s d e m e a n o r " .

Page 139, line 9: Insert "Class A" before
" m i s d e m e a n o r " .

That change should be included, also, 
t P a r e n t h e t i c a l l y , it is just a matter of drafting style, since AS 
11.81.250(c) of existing law provides: ". . . A  misdemeanor under
Alaska law defined outsid e this title for which no penalty is
provided is a Class A misdemeanor."]

All changes e ncompass ed by the attached amendments were 
agreed to long ago by the code revision commission  and the group 
proposing the amendment. It was understood that they would be 
proposed to the a ppropri ate committee of the legislature when the 
bill was heard. This submittal following the January 23 hearing 
are in f u rtheranc e of that understanding.

Please note there is a w o r d  of explanation preceding 
each proposed amen dment in the attachment.

U n l e s s  y o u  a d v i s e  o t h e r w i s e ,  we w i l l  put the a m e n d m e n t s  
i n t o  the a p p r o p r i a t e  f o r m  for the c o m m i t t e e ' s  c o n s i d e r a t i o n .

DR:chw



FROM: Pr ofessor Daniel Wm. Fessler

RE: A m e n d m e n t s  to H ouse Bill 343 / S e n a t e  Bill 246, "An Act
Revisin g the C o r p o r a t i o n s  Code and P r o v i d i n g  for an E f f e c t­
ive Date".

At te sti n 'ny p r o v i d e d  b y  C h a i r m a n  A b b o t t  an d P r o f e s s o r  F e s­

sle r  b e f o r e  the J o i n t  H o u s e  and  S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t­

tees, the C o m m i s s i o n  a f f i r m e d  its a g r e e m e n t  to  a s e r i e s  of m i n o r  

a m e n d m e n t s  to the e x i s t i n g  t e x t  of tha a b o v e  r e f e r e n c e d  bi lls . 

T h e s e  a m e n d m e n t s  w e r e  i n i t i a l l y  s u g g e s t e d  b y the  D e p a r t m e n t  of 

C o m m e r c e  an d E c o n o m i c  D e v e l o p m e n t ,  th e  A l a s k a  F e d e r a t i o n  of N a­

ti v e s  S u b c o m m i t t e e ,  and  A l a s k a  A i r l i n e s .  T h i s  d o c u m e n t  will 

p r o v i d e  a d r a f t  of th e  c h a n g e s  w h i c h  th e C o m m i s s i o n  in t e n d s  to 

se e k and s u p p o r t  as th e A C C  m o v e s  t h r o u g h  the  l e g i s l a t u r e  toward 

e n a c t m e n t .  In a c c o r d a n c e  w i t h  the  u n d e r s t a n d i n g  of all p a r t i e s ,  

a c o p y  of t h i s  d o c u m e n t  w i l l  be c i r c u l a t e d  t o W i l l i s  K i r k p a t r i c k ,  

E l i z a b e t h  J o h n s t o n ,  and  Irv B e r t r a m .

[Where l a n g u a g e  is to be d e l e t e d  it is s truck  over 

in this version. Ad diti o n a l  l a n g u a g e  is indicated 

by being placed in upper  case and underscored.

Where the a d d i t i o n a l  l a n guage s u p p l a n t s  current 

text, the supplan ted text is o v e r s t r u c k .  ]

I. A M E N D M E N T  S U G G E S T E D  BY T H E  D E P A R T M E N T  O F  C O M M E R C E  AND E C O N O­

MIC D E V E L O P M E N T  TO WHICH THE C O M M I S S I O N  IS A G R E EABLE AND 

SUPPORTIVE:

S c o p e  of A m e n d m e n t : Th e D e p a r t m e n t  h a s  s u g g e s t e d  tha t the

p r e s e r v a t i o n  of a zero  f i s c a l  n o t e  on the A C C  is d e p e n d e n t  u p o n

TO: M E M B E R S  OF  T H E  C O D E  R E V I S I O N  C O M M I S S I O N  J a n u a r y  27, 1984
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r e m o v a l  of a p r o v i s i o n  of e x i s t i n g  S e c t i o n  1 0 . 0 6 . 7 3 3  w h i c h  r e­

lates" to u s i n g  the  D e p a r t m e n t  as a d e p o s i t o r y  of the c o n t e n t  of 

t h e  a r t i c l e s  an d a r t i c l e s  of a m e n d m e n t  of f o r e i g n  c o r p o r a t i o n s  

w h i c h  h a v e  s o u g h t  a c e r t i f i c a t e  of a u t h o r i t y  to t r a n s a c t  b u s i n e s s  

in A l a s k a .

T h e  D e p a r t m e n t ' s  t e s t i m o n y  w a s  to the  e f f e c t  that such a 

p r o c e d u r e  is v e r y  c u m b e r s o m e  an d  is at v a r i a n c e  w i t h  c u r r e n t  

A l a s k a  p r a c t i c e  as w e l l  as t he  u s a g e  in o t h e r  s t a t e s .  The  C o m ­

m i s s i o n  has b e c o m e  c o n v i n c e d  th at  the D e p a r t m e n t ' s  p o s i t i o n  is 

s o u n d  an d  thus  r e c o m m e n d s  t h a t  S e c t i o n  .733 of H.B. 343 [p. 127, 

l i n e s  2 - 1 1 ] be a m e n d e d  as f o l l o w s :

Sec. 1 0 . 0 6 . 7 3 3 .  F I L I N G  O F  A P P L I C A T I O N  F O R  C E R T I­
F I C A T E  O F  A U T H O R I T Y .  T h e  a p p l i c a t i o n  of the c o r p o r a­
t i o n  for a c e r t i f i c a t e  of a u t h o r i t y  s h a l l  be on fo rms 
p r e s c r i b e d  an d f u r n i s h e d  by  th e  c c m m i s s i o n e r . D u p l i­
c a t e  o r i g i n a l s  of the a p p l i c a t i o n  e x e c u t e d  by  its p r e s­
i d e n t  or v i c e - p r e s i d e n t ,  and  by its s e c r e t a r y  or an 
a s s i s t a n t  s e c r e t a r y ,  a n d  v e r i f i e d  by  o n e  of the o f f i­
ce r s  s i g n i n g  the a p p l i c a t i o n ,  t o g e t h e r  w i t h  a v e r i f i e d  
e e p y  e£ its a r b i e l e a  © £  i n e e r p e r a b i e n  a n d  a i l  a m e n d­
m e n t s  fee t h e  a r t i e l e s r  s h a l l  be d e l i v e r e d  to th e c o m ­
m i s s i o n e r  fo r p r o c e s s i n g  a c c o r d i n g  to AS 1 0 . 0 6 . 9 1 0  and 
for i s s u a n c e  of a c e r t i f i c a t e  of a u t h o r i t y .

II. A M E N D M E N T S  S U G G E S T E D  BY  T H E  AL/iSKA F E D E R A T I O N  O F  N A T I V E S  T O  

W H I C H  T H E  C O M M I S S I O N  IS A G R E E A B L E  A N D  S U P P O R T I V E :

S c o p e  of A m e n d m e n t s : The  S u b c o m m i t t e e  of th e A l a s k a  F e d e r a­

tion of N a t i v e s  has s u g g e s t e d  a n u m b e r  of w o r d i n g  c h a n g e s  and 

d e l e t i o n s  f r o m  th e  c u r r e n t  t e xt . T he  C o m m i s s i o n  is a g r e e a b l e  to 

an d  s u p p o r t i v e  of the f o l l o w i n g  a m e n d m e n t s  to Sec. 1 0 . 0 6 . 9 6 0  of 

H.B. 343 [pp. 1 4 7 - 1 4 9 ] .

Sec. 1 0 . 0 6 . 9 6 0 .  C O R P O R A T I O N S  O R G A N I Z E D  U N D E R
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P.L. 9 2- 20 3.  (a) A c o r p o r a t i o n  o r g a n i z e d  u n d e r
th e  A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  Ac t (P.L. 92-
203; 85 S t a t.  6 8 8 ), e x e e p t  a v i l l a g e  eerperafclen
t h a t  m a y  b e  ineerperafced u n d e r  e i t h e r  t h i s  e h a p t e r  
e F  AS  i 8 r 20 7 s h a l l  be i n c o r p o r a t e d  u n d e r  an d is 
s u b j e c t  to t h i s  c h a p t e r  e x c e p t

(1 ) e a c h  c o r p o r a t i o n  s h a l l  i s s u e  w i t h o u t  
f u r t h e r  c o n s i d e r a t i o n  the  n u m b e r  of s h a r e s  of c o m­
m o n  s t o c k  t h a t  m a y  be n e c e s s a r y  t o c o m p l y  w i t h  the 
r e q u i r e m e n t s  of t h e A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  
A c t  and all s t o c k  so i s s u e d  is c o n s i d e r e d  f u ll y 
p a i d  and n o n a s s e s s a b l e  w h e n  i s s u e d ;

(2 ) u n l e s s  o t h e r w i s e  p r o v i d e d  in the  a r t i­
c l e s  of i n c o r p o r a t i o n  a p p r o v e d  b y th e  U n i t e d  S t a t e s  
S e e r e t a r y  of  t h e  i n t e r i o r ,

(A) t h e  c a p i t a l  is c o n s i d e r e d  the 
c o n s i d e r a t i o n  fo r the i n i t i a l  i s s u a n c e  of 
s h a r e s ;  and

(B) t h e  c a p i t a l  of a c o r p o r a t i o n  
o r g a n i z e d  u n d e r  P.L. 9 2 - 2 0 3  i n c l u d e s

(i) t h e  la n d or i n t e r e s t s  in it 
c o n v e y e d  to the  c o r p o r a t i o n  b y  the U n i t e d  
S t a t e s  u n d e r  the  f e d e r a l  Ac t , e x c e p t  that 
w h i c h  is r e q u i r e d  to be c o n v e y e d  u n d e r  
sec. 1 4 ( c ) ( 1 ) ,  (3), and (4) of t h a t  Act,
e n t e r e d  at its f a i r  v a l u e  to t h e  c o r p o r a­
tio n u p o n  r e c e i v i n g  the c o n v e y a n c e  of it; 
and

(ii) th e m o n e y ,  w h e n  r e c e i v e d
u n d e r  s e c s .  6 - ? f i f 7 and 9 of t h a t  Act,
t h a t  is r e t a i n e d  by  the c o r p o r a t i o n  and
t h a t  is n o t  i m m e d i a t e l y  d i s t r i b u t e d  or
r e q u i r e d  to be d i s t r i b u t e d  u n d e r  sec. 
7 ( j ) of t h a t  Act.

(b) N o t w i t h s t a n d i n g  the  p r o v i s i o n s  of AS
1 0 . 0 6 . 3 0 0 --- 1 0 . 0 6 . 3 9 0 ,  p a y m e n t  f r o m  the  m o n e y  of a
c o r p o r a t i o n  o r g a n i z e d  u n d e r  P.L. 9 2 - 2 0 3  t h a t  is 
r e q u i r e d  by the l a n g u a g e  of P.L. 9 2 - 2 0 3  to be
d i s t r i b u t e d  to s h a r e h o l d e r s  or t o o t h e r  c o r p o r a­
t i o n s  so o r g a n i z e d  m a y  n e t  b e  c o n s i d e r e d  fc-o b e a 
d i s t r i b u t i o n  in p a r t i a l  li quidation?- IS N O T  A
" D I S T R I B U T I O N  T O  ITS S H A R E H O L D E R S " AS  D E F I N E D  BY 
AS 1 0 . 0 6 . 9 9 0 ( 1 7 ) .

(c) N o t w i t h s t a n d i n g  the p r o v i s i o n s  of AS 
1 0 . 0 6 . 5 4 6 ,  a p l a n  of m e r g e r ,  c o n s o l i d a t i o n ,  or 
e x c h a n g e  in w h i c h  e a c h  p a r t i c i p a t i n g  c o r p o r a t i o n  
e i t h e r  (1) w a s  o r g a n i z e d  u n d e r  the A l a s k a  N a t i v e  
C l a i m s  S e t t l e m e n t  A c t  (P.L. 9 2 - 2 0 3 ;  85 St at.  6 8 8 ), 
w i t h i n  the s a m e  on e  of th e 12 r e g i o n s  of A l a s k a
e s t a b l i s h e d  u n d e r  the  A l a s k a  N a t i v e  C l a i m s  S e t t l e­
m e n t  Act, or (2) r e s u l t e d  f r o m  the p r i o r  m er ge r,  
c o n s o l i d a t i o n ,  or e x c h a n g e  of o t h e r  s i m i l a r l y  
o r g a n i z e d  c o r p o r a t i o n s  w i t h i n  the s a m e  r e g i o n ,  is 
a p p r o v e d  if it r e c e i v e s  the a f f i r m a t i v e  v o t e  of 
t h e  h o l d e r s  of a t l e a s t  a m a j o r i t y  of the o u t -
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s t a n d i n g  s h a r e s  of e a c h  c o r p o r a t i o n .  If a c l a s s  
of s h a r e s  of a c o r p o r a t i o n  s p e c i f i e d  in th i s s u b­
s e c t i o n  is e n t i t l e d  to v o t e  as a c l a s s ,  t h e  p l a n  
of m e r g e r ,  c o n s o l i d a t i o n ,  or e x c h a n g e  is a p p r o v e d  
if it r e c e i v e s  th e a f f i r m a t i v e  v o t e  of th e  h o l d e r s  
of at l e a s t  a m a j o r i t y  of the o u t s t a n d i n g  s ha r e s  
of e a c h  c l a s s  of s h a r e s  e n t i t l e d  to v o t e  as a 
c l a s s  a n d  of the  t o t a l  o u t s t a n d i n g  s h a r e s . N O T­
W I T H S T A N D I N G  T H E  P R O V I S Q N S  OF AS  1 0 . 0 6 . 5 7 4 ---
1 0 . 0 6 . 5 8 6 ,  A P L A N  OF  M E R G E R ,  'C O N S O L I D A T I O N ,  OR 
E X C H A N G E  Q U A L I F I E D  U N D E R  T H I S  S E C T I O N  S H A L L  N O T  
I N C L U D E  T H E  R I G H T  OF S H A R E H O L D E R S  T O  D I S S E N T .

(d) N o t w i t h s t a n d i n g  the  p r o v i s i o n s  of AS 
1 0 . 0 6 . 4 8 8 ,  a d i r e c t o r  or o f f i c e r  of a c o r p o r a t i o n  
o r g a n i z e d  u n d e r  the A l a s k a  N a t i v e  C l a i m s  S e t t l e­
m e n t  Act t h a t  is r e q u i r e d  by  t h e  l a n g u a g e  e i  th e 
A e t  is no t  p e r s o n a l l y  l i a b l e  to t h e  c o n t r a c t  
c r e d i t o r s  s p e c i f i e d  in AS 1 0 . 0 6 . 4 9 0  e x c e p t  as 
o t h e r w i s e  p r o v i d e d  b y law.

III. A M E N D M E N T S  S U G G E S T E D  B Y  A L A S K A  A I R L I N E S  T O  W H I C H  T H E  C O M­

M I S S I O N  IS A G R E E A B L E  A N D  S U P P O R T I V E :

S c o p e  of A m e n d m e n t s :  T h e  c i r c u l a t i o n  of a n e x p o s u r e  d r a f t

of the C o m m i s s i o n ' s  w o r k  c a m e  to  the a t t e n t i o n  of A l a s k a  A i r l i n e s  

w i t h  the  r e s u l t  t h a t  u s e f u l  s u g g e s t i o n s  w e r e  r e c e i v e d  w h i c h  

r e q u i r e  a m e n d m e n t s  to t w o  p r o v i s i o n s  of H.B. 343 an d  e x p a n s i o n  or 

c l a r i f i c a t i o n  of the O f f i c i a l  C o m m e n t s  to t h r e e  s e c t i o n s .  The 

s u g g e s t e d  a m e n d m e n t s  to the  te x t of H.B. 343 a r e  f i r s t  l is t e d  

f o l l o w i n g  t h e m o d i f i c a t i o n s  to the O f f i c i a l  C o m m e n t s .

The  C o d e  R e v i s i o n  C o m m i s s i o n  is a g r e e a b l e  to a nd  s u p p o r t i v e  

of the f o l l o w i n g  a m e n d m e n t s  to H.B. 343:

*[p. 12, l i n e  12 —  p . 14]

Sec. 1 C . 0 6 . 2 0 8 .  A R T I C L E S  O F  I N C O R P O R A T I O N .  
The  a r t i c l e s  of i n c o r p o r a t i o n  s h a l l  s e t  out

(1 ) the n a m e  of the  c o r p o r a t i o n ;
(2 ) th e p u r p o s e  or p u r p o s e s  for w h i c h

the  c o r p o r a t i o n  is o r g a n i z e d  t h a t  m a y  be s t a t e d  to
be, or to i n c l u d e ,  th e t r a n s a c t i o n  of a n y  or all
l a w f u l  b u s i n e s s  f o r  w h i c h  c o r p o r a t i o n s  m a y  be in-
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(3) t h e a d d r e s s  of its i n i t i a l  r e g i s­
t e r e d  o f f i c e  if i n c o r p o r a t i o n  is a f t e r  M a r e h  29r 
1 9 5 ? 7  J A N U A R Y  1, 1983, an d the n a m e  of its i n i t i a l
r e g i s t e r e d  a g e n t  at- t h a t  address;:

(4) the na me  and a d d r e s s  of e a c h  a l i e n
a f f i l i a t e  or a s t a t e m e n t  t h a t  t h e r e  a r e  no  a l i e n  
a f f i l i a t e s  ;

(5) if the c o r p o r a t i o n  is a u t h o r i z e d  to 
i s s u e  o n l y  o n e c l a s s  of s h a r e s ,  the t o t a l  n u m b e r  of 
s h a r e s  t h a t  the c o r p o r a t i o n  is a u t h o r i z e d  to issue;

(6 ) if the c o r p o r a t i o n  is a u t h o r i z e d  to 
i s s u e  m o r e  t h a n  o n e  c l a s s  of s h a r e s ,  or if a c l a s s  
of s h a r e s  is to h a v e  t w o  or m o r e  s e r i e s ,

(A) the t o t a l  n u m b e r  of s h a r e s  of 
e a c h  c l a s s  the  c o r p o r a t i o n  is a u t h o r i z e d  to
iss ue , an d t h e t o t a l  n u m b e r  of s h a r e s  of each
s e r i e s  t h a t  the  c o r p o r a t i o n  is a u t h o r i z e d  to
i s s u e  or of w h i c h  the b o a r d  is a u t h o r i z e d  to
fix  the n u m b e r  of sh a r e s ;

( B ' the d e s i g n a t i o n  of e a c h  c la s s ,
and the d e s i g n a t i o n  of e a c h  s e r i e s  or th a t the
b o a r d  m a y  d e t e r m i n e  th e d e s i g n a t i o n  of any  
s e r i e s ;

(C) the r i g h t s ,  p r e f e r e n c e s ,  p r i v­
ile g e s ,  an d r e s t r i c t i o n s  g r a n t e d  to or i m p o s e d  
on t h e  r e s p e c t i v e  c l a s s e s  or s e r i e s  of s ha r e s  
or the h o l d e r s  of the s h a r e s , or t h a t  the 
b o a r d ,  w i t h i n  an y l i m i t s  and  r e s t r i c t i o n s  
s t a t e d ,  m a y  d e t e r m i n e  or a l t e r  th e right s, 
p r e f e r e n c e s ,  p r i v i l e g e s ,  an d r e s t r i c t i o n s  
g r a n t e d  to or i m p o s e d  on a w h o l l y  u n i s s u e d  
c l a s s  of s h a r e s  or a w h o l l y  u n i s s u e d  s e r i e s  of 
a n y c l a s s  of s h a r e s ;  and

(D) if the n u m b e r  of s h a r e s  of a 
s e r i e s  is a u t h o r i z e d  to be f i x e d  by the boa rd , 
the a r t i c l e s  of i n c o r p o r a t i o n  m a y  a l s o  a u t h o r­
ize the b o a r d ,  w i t h i n  th e l i m i t s  an d r e s t r i c t­
ions  s t a t e d  in the a r t i c l e s  or s t a t e d  in a 
r e s o l u t i o n  of the b o a r d  o r i g i n a l l y  f i x i n g  the 
n u m b e r  of s h a r e s  c o n s t i t u t i n g  a s e r i e s ,  to 
i n c r e a s e  or d e c r e a s e ,  b u t  not  b e l o w  the n u m b e r  
of s h a r e s  of the s e r i e s  t h e n  o u t s t a n d i n g ,  the 
n u m b e r  of a s e r i e s  a f t e r  th e i s s u e  of s ha r e s  
of t h a t  s e r i e s ;  if the n u m b e r  of s h a r e s  of a 
s e r i e s  a r e  d e c r e a s e d ,  the s h a r e s  c o n s t i t u t i n g  
the d e c r e a s e  s h a l l  r e s u m e  the s t a t u s  they had 
b e f o r e  the a d o p t i o n  of the r e s o l u t i o n  o r i g i­
n a l l y  f i x i n g  the n u m b e r  of s h a r e s  of the 
s e r i e s .

c o r p o r a t e d  u nd e r this chapter;

*[p. 56, l i n e  29]

Sec. 10.06.455.. C L A S S I F I C A T I O N  O F  D I R E C T O R S .
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(a) If th e b o a r d  c o n s i s t s  of n i n e  or m o r e  m e m b e r s ,  
the a r t i c l e s  of i n c o r p o r a t i o n  m a y  p r o v i d e  th at  
i n s t e a d  of e l e c t i n g  all th e d i r e c t o r s  a n n u a l l y  the 
d i r e c t o r s  be d i v i d e d  i n t o  e i t h e r  t w o  or t h r e e  c l a s­
ses, e a c h  c l a s s  to be as n e a r l y  e q u a l  in n u m b e r  as 
p o s s i b l e ,  w i t h  the t e r m  of o f f i c e  of d i r e c t o r s  of 
the f i r s t  c l a s s  to e x p i r e  at the f i r s t  a n n u a l  
m e e t i n g  of s h a r e h o l d e r s  a f t e r  t h e i r  e l e c t i o n ,  t ha t 
of the  s e c o n d  c l a s s  to e x p i r e  a t th e s e c o n d  a n n u a l  
m e e t i n g  a f t e r  t h e i r  e l e c t i o n ,  a n d  t h a t  of th e  t h i r d  
c l a s s ,  if an y , to e x p i r e  at th e t h i r d  a n n u a l  m e e t ­
ing a f t e r  t h e i r  e l e c t i o n .  At e a c h  a n n u a l  m e e t i n g  
a f t e r  the c l a s s i f i c a t i o n  the  n u m b e r  of d i r e c t o r s  
e q u a l  to th e n u m b e r  of th e c l a s s  w h o s e  t e r m  e x p i r e s  
at  the  t i m e  of th e  m e e t i n g  s h a l l  be  e l e c t e d  to hold  
o f f i c e  u n t i l  t h e  s e c o n d  s u c c e e d i n g  a n n u a l  m e e t i n g  
if t h e r e  a r e  tw o  c l a s s e s ,  or u n t i l  t h e  t h i r d  s u c­
c e e d i n g  a n n u a l  m e e t i n g  if t h e r e  a r e  t h r e e  c l a s s e s .  
A  c l a s s i f i c a t i o n  of d i r e c t o r s  is no t e f f e c t i v e  
b e f o r e  the  f i r s t  a n n u a l  m e e t i n g  of s h a r e h o l d e r s .

(b) U n l e s s  c u m u l a t i v e  v o t i n g  r i g h t s  h av e 
b e e n  e l i m i n a t e d  by the a r t i c l e s  of i n c o r p o r a t i o n  
(AS 1 0 . 0 6 . 4 2 0 ( d ) ) ,  an a m e n d m e n t  of the a r t i c l e s  
t h a t  w o u l d  e s t a b l i s h  or r e q u i r e  c l a s s i f i c a t i o n  of 
th e b o a r d  u n d e r  (a) of t h i s  s e c t i o n  m a y  no t be 
a d o p t e d  if the v o t e s  c a s t  a g a i n s t  the  a m e n d m e n t  
w o u l d  be s u f f i c i e n t  to e l e c t  a d i r e c t o r  if v o t e d  
c u m u l a t i v e l y  at an e l e c t i o n  of th e  e n t i r e  b oa r d .

(C) A  P R O V I S I O N  IN T H E  B Y L A W S  OF  A C O R P O R A­
T I O N  W H I C H ,  W E R E  IT A P R O V I S I O N  O F  T H E  A R T I C L E S  OF 
I N C O R P O R A T I O N ,  W O U L D  A C C O R D  W I T H  (A) OF  T H I S  S E C­
T I O N  S H A L L  B E  V A L I D  P R O V I D E D  T H A T  I T  W A S  A D O P T E D  
P R I O R  T O  J A N U A R Y  1, 1971.

T he C o m m i s s i o n  is a g r e e a b l e  to a n d  s u p p o r t i v e  cf the

f o l l o w i n g  c h a n g e s  to the t e x t  of t h e C o m m e n t a r y  to A c c o m p a n y

P r o p o s e d  B i l l  on th e  A l a s k a  C o r p o r a t i o n s  C o d e  (ACC):

*[ A t p a g e  89 of the H o u s e  an d S e n a t e  J o i n t  J o u r n a l  
S u p p l e m e n t  for A p r i l  8 , 1983, t h e  O f f i c i a l  C o m m e n t
to S e c t i o n  388 s h o u l d  be a m e n d e d  to read]:

O f f i c i a l  C o m m e n t  to A C C  S e c t i o n  1 0 . 0 6 . 3 8 8 .  
A C Q U I S I T I O N  C O R P O R A T I O N ' S  O W N  S H A R E S ;  R E I S S U A N C E  
OR R E T I R E M E N T .

S C O P E : A C C  sec. 388 s p e c i f i e s  the t r e a t m e n t
to be g i v e n  r e d e e m e d  or r e p u r c h a s e d  s h a r e s .  Th ey  
r e v e r t  to the s t a t u s  of a u t h o r i z e d  but  u n i s s u e d  
s h a r e s  u n l e s s  the a r t i c l e s  of i n c o r p o r a t i o n  p r o h i­
bit  r e i s s u a n c e .  If r e i s s u a n c e  is p r o h i b i t e d ,  the 
a r t i c l e  s t a t i n g  the n u m b e r  of a u t h o r i z e d  s h a r e s
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m u s t  be a m e n d e d  to r e f l e c t  t h e l o w e r e d  number. 
Suc h an a m e n d m e n t  of the a r t i c l e s  m u s t  be filed
w i t h  the c o m m i s s i o n e r .  S h a r e h o l d e r  a p p r o v a l  of the
r e q u i r e d  a m e n d m e n t  is not n e c e s s a r y .

W H I L E  SEC. 388 A B O L I S H E D  T H E  A N T I Q U A T E D  A C­
C O U N T I N G  C O N C E P T  OF " T R E A S U R Y  S H A R E S " , N O T H I N G  
T H I S  S E C T I O N  IS I N T E N D E D  T O  P R E J U D I C E  T H E  P R E S E N T  
OR C O N T I N G E N T  C O N T R A C T  R I G H T S  W H I C H  P R E - A C C  C O R P O­
R A T I O N S  MA Y  H A V E  C R E A T E D  IN R E A C Q U I R E D  S H A R E S  D E­
SC R I B E D  A S " T R E A S U R Y  S H A R E S . "

C H A N G E  IN F O R M E R  A L A S K A  L A W : A C C  sec. 388 is
t a k e n  f r o m  G C L  S e c t i o n  510. It c o n t i n u e s  p r io r
A l a s k a  l a w  ( f o r m e r  AS 1 0 . 0 5 . 3 1 2 - 3 4 5 )  in r e q u i r i n g  a 
f i l i n g  w i t h  the c o m m i s s i o n e r  of an a m e n d m e n t  to the 
a r t i c l e s .  It d e p a r t s  f r o m  a n d s i m p l i f i e s  p r i o r  law 
by the e l i m i n a t i o n  of the  c o n c e p t  of " tr e a s u r y  
s h a r e s  . "

*[At p a g e  123 of th e h o u s e  and  S e n a t e  J o i n t  J o u r n a l  
S u p p l e m e n t  for A p r i l  8 , 1983, the O f f i c i a l  C o m m e n t
to S e c t i o n  455 s h o u l d  be a m e n d e d  to rea d] :

O f f i c i a l  C o m m e n t  to A C C  S e c t i o n  1 0 . 0 6 . 4 5 5 . C L A S S I­
F I C A T I O N  OF D I R E C T O R S .

S C O P E : Sec. 455 p r o v i d e s  for o p t i o n a l  c l a s­
s i f i c a t i o n  of a b o a r d  c o n s i s t i n g  of a m i n i m u m  m e m ­
b e r s h i p  w h i l e  t a k i n g  s t e p s  to p r e c l u d e  t h e  a d o p t i o n  
of s u c h  a s c h e m e  for a c o r p o r a t i o n  w h i c h  has not 
e l i m i n a t e d  c u m u l a t i v e  v o t i n g  f r o m  a d o p t i n g  such a 
c l a s s i f i c a t i o n  s c h e m e  by a m e n d m e n t  if s h a r e s  s u f f i­
c i e n t  to e l e c t  o n e  d i r e c t o r  u n d e r  c u m u l a t i v e  vo ti n g  
o p p o s e  s u c h  a m e n d m e n t .  Sec. 455 r e p l a c e s  f o r m e r  AS 
1 0 . 0 5 . 1 8 6 .

CHANGE IN F O R M E R  A L A S K A  L A W : Sec. 455(a) is
an e n a c t m e n t  of M o d e l  Act  S e c t i o n  37 a n d  w o r k s  an 
i m p o r t a n t  c h a n g e  f r o m  f o r m e r  AS 1 0 . 0 5 . 1 8 6  r e s p e c t­
ing the e l e c t i o n  to  c l a s s i f y  th e b o a r d .  U n d e r  
p r i o r  A l a s k a  l a w  this d e c i s i o n  c o u l d  be  t a k e n  by a 
b y l a w  a d o p t e d  by the  b o a r d  w i t h o u t  s h a r e h o l d e r  
p a r t i c i p a t i o n .  T h e  d a n g e r  to m i n o r i t y  s h a r e  r e p r e­
s e n t a t i o n  in s u c h  c i r c u m s t a n c e s  led  to s u b s e c t i o n  
(a)'s r e q u i r e m e n t  t h a t  the e l e c t i o n  be t a k e n  in the 
a r t i c l e s ,  w h i c h  i n s u r e s  s h a r e h o l d e r  p a r t i c i p a t i o n .

S u b s e c t i o n  (b) is new. C o n t i n u i n g  th e c o n­
cer n  for m i n o r i t y  s h a r e  r e p r e s e n t a t i o n  on  the b oa rd  
of a c o r p o r a t i o n  w h i c h  has n o t e l i m i n a t e d  c u m u l a­
tive v o t i n g ,  sec. 45 5(b) p r e c l u d e s  a m e n d m e n t  of the 
a r t i c l e s  to c l a s s i f y  the  b o a r d  if the  n u m b e r  of 
s h a r e s  v o t i n g  "no" on th e  a m e n d m e n t  or r e f u s i n g  to 
c o n s e n t  in w r i t i n g  w o u l d  be s u f f i c i e n t  t o e l e c t  one 
d i r e c t o r  if v o t e d  c u m u l a t i v e l y  at an e l e c t i o n  of



th e e n t i r e  b o ar d .
S U B S E C T I O N (C) IS NEW. IT  P E R M I T S  B O A R D  

C L A S S I F I C A T I O N  P U R S U A N T  T O  T H E  T E R M S  OF  A  P R O V I S I O N  
IN TH E  B Y L A W S  R A T H E R  T H A N  T H E  A R T I C L E S  OF I N C O R P O­
RA T I O N .  IN O R D E R  T O  C L A S S I F Y  A B O A R D  U N D E R  SEC. 
455(C) IT IS N E C E S S A R Y  T H A T  T H E  B Y L A W  H A V E  B E E N  
A D O P T E D  PitlOR T O  J A N U A R Y  l f 1971  , W I T H  O R  W I T H O U T  
S H A R E H O L D E R P A R T I C I P A T I O N , A N D  T H A T  IT C O N T A I N S  
N O T H I N G  W H I C H , W E R E  IT  A P R O V I S I O N  IN T H E  A R T I C L E S  
OF  I N C O R P O R A T I O N ,  W O U L D  O F F E N D  SEC. 4 5 5 ( A ) . THUS, 
A L L  OF T H E  R E S T R I C T I O N S  ON T H E  M I N I M U M  S I Z E  OF  T H E  
B O A R D ,  T H E  M I N I M U M  N U M B E R  OF  C L A S S E S ,  A N D  T H E  T E R M S  
OF  T H E  D I R E C T O R  O F F I C E  S E T  F O R T H  IN SEC. 455(A) 
L I M I T  T H E  T E R M S  OF A N Y  B Y L A W  W H I C H  W O U L D  B E  E F F E C T -  
I V E  U N D E R  SEC. 4 5 5 ( C ) .

8



D a n i e l  Wm. F e s s l e r  
T H E  C O D E  R E V I S I O N  P R O J E C T  

719 S e c o n d  S t r e e t  
D a v i s ,  C a l i f o r n i a  9 5 61 6

9 1 6 - 7 5 2 - 2 8 9 6

D i c k  Re g an , E s q u i r e  
D i r e c t o r  of R e s e a r c h  
A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n  
P o u c h  Y - S t a t e  C a p i t o l  
J u ne au , A l a s k a  99811

D e a r  Dick:

E n c l o s e d  p l e a s e  find  a c o p y  of th e a m e n d m e n t s  to b o t h  the 
ACC (H.B. 341), a n d the O f f i c i a l  C o m m e n t s  at they  a p p e a r e d  in the 
H o u s e / S e n a t e  J o i n t  J o u r n a l  S u p p l e m e n t  u n d e r  d a t e  of A p r i l  8 ,
1983. In e a c h  i n s t a n c e  I h a v e  f u l l y  p r o d u c e d  the tex t of the 
p r o v i s i o n  as a l t e r e d  or a m e n d e d .  I b e l i e v e  t h a t  the p r o c e d u r e  is 
s e l f - e v i d e n t .

I a m  s e n d i n g  an eixtra c o p y  for W i l l i s  K i r k p a t r i c k .  A co py  
has a l s o  b e e n  sent, e x p r e s s  m ail , to Eliz J o h n s t o n  and Irv 
B e r t r a m .  Each has b e e n  d i r e c t e d  to t e l e p h o n e  y o u r  o f f i c e  if 
t h e r e  a r e  a n y  p r o b l e m s .

T h an k yo u for y o u r  k i n d n e s s  d u r i n g  ou r r e c e n t  a d v e n t u r e .  I 
look f o r w a r d  to s e e i n g  b o t h  y o u  an d K a t i e  on a b o u t  a mon th .

A
r  ' ’y,

D a n i e l  wm. F e s s l e r

E n c l o s u r e s :  (2)



A L A S K A  C O D E  R E V I S I O N  C O M M I S S I O N

COMMISSIONERS 
JOHN  \V. A BBOTT  - C H A IR M A N  

J A M E S  L . B A L D W IN  - V IC E  C H A IR M A N  
PA T R IC K  M. RODEY  
C H A R L IE  B U S S E L L  

L .  S .  KU RTZ .  J R .
JU D G E  (RET .)  TH OM AS  B . S TEW AR T  

F R E D E R IC  E. BRO W N

A L A S K A  S T A T E  L E G I S L A T U R E
POUCH Y - STA TE  C A P ITO L  

J U N E A U ,  A LA SKA  09BI1 
(007) 465*4878

M E M O R A N D U M

EXECUTIVE SECRETARY 
B IL L Y  G . B E R R IE R

TO:

FROM:

DATE:

RE:

M e m b e r s  a n d  staff 
H o u s e  J u d i c i a r y  C o m m ittee 
H o u s e  L a b o r  &  C o m m e r c e  C o m m it tee 
S e n a t e  J u d i c i a r y  C o m m i t t e e  
S enate L a b o r  &  C o m m e r c e  C o m m i t t e e

Sen. P a t r i c k  M. R o d e y

M a y  13, 1983

SB 2 46/H B 3 4 3 - - C o r p o r a t i o n s

I h a v e  b e e n  a p p o i n t e d  by D i c k  E l i a s o n  to chair a 
h e a r i n g  Tuesday, M a y  17, 1983, at 3:00 p.m., in R o o m  504 of 
the C a p ito l on SB 246 f or a general r e v i s i o n  of the corporations 
code. P r o b a b l y  it w i l l  b e  a joint h e a r i n g  w i t h  H o u s e  L a b o r  & 
C o m m e r c e  c o v e r i n g  the identical  h o u s e  bill, HB 343, as o riginally 
contemplated. In any event, the h e a r i n g  w i l l  cover the content 
of the two identical bills.

Some last m i n u t e  s chedu l i n g  u n c e r t a i n t i e s  k e p t  the 
h e a r i n g  off the calendars, but a h e a r i n g  on SB 246 o n  s h o r t e n e d  
n o t i c e  has b e e n  approved.

P r o f e s s o r  D a n i e l  Wm. Fessler, a r e c o g n i z e d  authority  
on corpor a t i o n s  law, w i l l  expla in the bill. He w o r k e d  w i t h  the 
code r e v i s i o n  c o m m i s s i o n  a nd inter e s t e d  groups for ove r two 
years in d e v e l o p i n g  the r e v i s e d  code.

The h e a r i n g  is an o p p o r t u n i t y  for e d u c a t i o n  on the 
c o r p o r a t e  s t r u c t u r e  and i n f o r m a t i o n  on the bill for as m a n y  l e g­
islators and s t a f f  as can a t tend it.



S L S S K S  P S D S R a f c i a n

□ p  n a t i v e s ,  i n c .
411 W. 4th Avenue, Suite 1A • Anchorage, Alaska 99501 • Phone 907-274-3611

A p r i l  0, 198 3

Mr . J o h n  W. A b b o t t ,  C h a i r m a n  
A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n  
P o u c h  Y 
S t a t e  C a p i t o l  
J u n e a u ,  A l a s k a  9 98 11

D e a r  Mr. A b b o t t :

I w o u l d  l i k e  t o  t a k e  t h i s  o p p o r t u n i t y •t o t h a n k  the 
C o m m i s s i o n  f o r  f u l l y  p r o v i d i n g  th e A F N  w i t h  t h e  o p p o r t u n i t y  
to  r e v i e w  a n d  c o m m e n t  on  th e  p r o p o s e d  A l a s k a  C o r p o r a t i o n s  
C o d e .  T h e  A F N  n o w  s u p p o r t s  t h e  p a s s a g e  o f  S e n a t e  B i l l  
No. 24 6 a n d  H o u s e  B i l l  No. 343.

T h e  p r o p o s e d  C o r p o r a t i o n s  C o d e  is a c o m p r e h e n s i v e  a n d  
g e n e r a l l y  c a r e f u l  l e g i s l a t i v e  s c h e m e  o f  g o o d  q u a l i t y .  
F u r t h e r ,  it is a c c o m p a n i e d  b y  a t e c h n i c a l  c o m m e n t a r y  w h i c h  
c a n  s e r v e  to  r e d u c e  N a t i v e  c o r p o r a t i o n s '  e x t e n s i v e  
l i t i g a t i o n  co s t s .  T h e  f i n a n c e  s e c t i o n  is a n i m p o r t a n t  
r e f o r m ,  m a k i n g  p o s s i b l e  so m e d i s t r i b u t i o n s  f r o m  c a p i t a l ,  b u t  
n o t  j e o p a r d i z i n g  c r e d i t o r s '  s e c u r i t y .  If y o u  n e e d  us to 
t e s t i f y  o n  b e h a l f o f  t h e  B i ll , w e  w i l l  d o  so.

P r e s i d e n t

cc: H o n o r a b l e  J o e  L. H a y e s
H o n o r a b l e  J a y  M. K e r t t u l a  
H o n c r a b l e  W a l t e r  R. F u r n a c e  
H o n o r a b l e  C h a r l i e  B u s s e l l  
H o n o r a b l e  R i c h a r d  I. E l i a s o n  
H o n o r a b l e  B i l l  R a y  
H o n o r a b l e  A 1  A d a m s  
H o n o r a b l e  D o n  B e n n e t t  
H o n o r a b l e  J o h n  C. S a c k e t t

Integrity. Pride in Heritage. Progress



TELEPHONE (907) 276-5701 • 40 "*<•• STREET. SUITE 202 
ANCHORAGE. ALASKA 99501

na A p r i l  17, 1 9 8 4

S e n a t o r  Joe. J o s e p h s o n  
J u d i c i a r y  C o m m i t t e e  
P o u c h  V
J u n e a u ,  A l a s k a  99811

D e a r  Sen. J o s e p h s o n ;

I a m  w r i t i n g  r e g a r d i n g  cs for S e n a t e  B i l l  246 ( L & C ) , the 
C o r p o r a t i o n  C o d e  R e v i s i o n  Bi ll.

I am  v e r y  c o n c e r n e d  w i t h  the  p r o v i s i o n  on pacie 2, line  1-3 
a u t h o r i z i n g  l o an s to c o r p o r a t e  o f f i c e r s  an d d i r e c t o r s .  I feel 
th a t t hi s p r o v i s i o n  ha s  p o t e n t i a l  for g r e a t  ab use. I d o n ' t  
t h i n k  th at  c o r p o r a t e  o f f i c e r s  an d d i r e c t o r s  s h o u l d  v o t e  on 
lo an s to t h e m s e l v e s ,  this  just i s n ' t  p r o p e r .  No  m a t t e r  w h a t  
k i n d  o f  a p p r o v a l  s y s t e m  is set up, the o f f i c e r s  and  d i r e c t o r s  
h a v e  fi nal a p p r o v a l  o v e r  c o r p o r a t e  m a t t e r s .  T h e y  w o u l d  al so  
h a v e  c o n t r o l  o v e r  the repayment, sch ed u le . I feel th i s c o ul d 
lead to abuse.

I s t r o n g l y  o p p o s e  the i n c l u s i o n  o f  th is  p r o v i s i o n  in this bill. 
If t h i s  p r o v i s i o n  is re ta i n e d ,  I think, at the v e r y  le as t any 
l o a ns  a u t h o r i z e d  u n d e r  th i s p r o v i s i o n  s h o u l d  be  l i s t e d  in the 
c o r p o r a t i o n ' s  a n n u a l  re p or t u n d e r  the c o m p e n s a t i o n  s ec ti on.
If c o r p o r a t e  o f f i c e r s  and d i r e c t o r s  m a k e  l oa ns  to t h e m s e l v e s  of 
c o r p o r a t e  a s s e t s  th at  s h o u l d  be n o t e d  in the  c o r p o r a t i o n ' s  
a n n u a l  report.

S i n c e r e l y ,

Da n A l e x  
P r e s i d e n t

cc: Sen. Ra y
Son. E l i a s o n  
Sen. Z i e g l e r  
Sen. P e t t y  J o h n
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®  C O M M I ^ E E  R E P c l ^ r  

S E N A T E

FURTHER

D a t e :

Mr. President:

The Co mm it te e on has had

under co ns id er at io n and (a ma jo rity of the committee) (the committee) 
reports it back with the following reco mmenda tions:

[ ] do pass [ ] do not pass

[ ] do pass with attached a m e n d m e n t s [s )
[ ] same title

[ ] replace with Cb f o r ____________________________   [ ] new title

and r e c o m m e n d s __________________________________________________________________

[ ] AND attaches a "Letter of Intent" [ ] New Fiscal Note

[ ] reports it back with out re co mm endation

[ ] referred to t h e _____________________________________________ Committee

MEMBERS SIGNING MEMBERS HAVING
DO PASS OTHER RECOMM ENDATIONS:

 _______
CHAIRMAN



I------
----

C O M M I^EE REPcUr 

SENATE

—

FURTHER:

Date:
Mr. President:
The Committee on___
Re / i a i i” cha Cor: r a M

;sS has had

under consideration and (a majority of the committee) (the committee) reports it back with the following recommendations:
[ ] 

[ 1

[ ]

dopass [ ] do not pass
do pass with attached amendments(s)
replace with CS for ______________
and recommends

i ] same title[ ] new title

[ ] 

[ ]

[ ]

AND attaches a "Letter of Intent" [ ] New Fiscal Note
reports it back without recommendation
referred to the Committee

MEMBERS SIGNING DO PASS MEMBERS HAVING OTHER RECOMMENDATIONS:

CHAIRMAN



B u s i n e s s  C o rp or a ti o ns

The bill p r o v i d e s  for repl acing the A laska  B u s i n e s s  
C o r p o r a t i o n  Act, AS 10.05, with the Alaska Corpo r a t i o n  Code 
( A C C ) , a c o m p r e h e n s i v e  revision.

The p r o p o s e d  A C C  sets m i n i m u m  requirements that m u s t  be 
m e t  for the privi l e g e  of doing b u s i n e s s  in the corporate form.

Wi t h i n  limits it leaves  to inc orporators how to divide 
p o w e r s  between s h a r e h o l d e r s  a n d  directors.

It s t a n d a r d i z e s  repor ting required  to shareh o l d e r s  and
the state.

It seeks to c l e a r l y  define in w h a t  circum s t a n c e s  it is 
p e r m i s s i b l e  to pay a dividend.

W h i l e  m a i n t a i n i n g  the right of sh are h o l d e r s  to sue 
c o r p o r a t e  officers and d i r e c t o r s  in a p p r o p r i a t e  c ircumstances, it 
seeks to control the m i s u s e  of these "derivative suits".

It also seeks to control m i suse of the l i m i t e d  
l i a b i l i t y  of offi cers and dir ectors that the c o r p o r a t e  form 
provides.

In the covering l ette r at the start of the c o m m e n t a r y  
that f o l lo ws in this binder, there is an expanded summary of the 
bill. F o l l ow ing that is a sect ion analysis v/hich i n c l u d e s  the 
b a c k g r o u n d  and basis for c h oices that have been made in drafting 
the bill.

S u m m a r y

fLkfi.tl.Ui

The bill is i n t r o d u c e d  in both houses for greater  
f l e x i b i l i t y  and for the p o s s i b i l i t y  of joint hearings s ho uld that 
be the choice of the house and senate committees.

Status going into the Second Session of the T h i r t e e n t h  
L e g i slature: In House and S e n a t e  Labor and Commerce Committ ees, 
the fir st c ommittees of reference. S econd reference: House and 
S e n a t e  J u d i c i a r y  Committees.
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