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Y o u  h a v e  a s k e d  t h i s  o f f i c e  to s u g g e s t  a n d  a n a l y z e  m e t h o d s  of 
l i m i t i n g  the s c o p e  of A l a s k a ' s  L i t t l e  D a v i s - B a c o n  A c t  
(AS 3 6 . 0 5 . 0 1 0  - 36. 0 5 . 1 2 0 )  w i t h o u t  g o i n g  so far a s  r e p e a l i n g  
the a c t  o u t r i g h t .  T h a t  a c t  w a s  m o d e l l e d  on  t h e  f e d e r a l  
D a v i s - B a c o n  A c t  (40 U.S.C. 276(a)) a n d  h a s  as its g o a l  the 
p r o t e c t i o n  of the l o c a l  l a b o r  f o r c e  f r o m  t r a n s i e n t  l a bor 
w h i c h  is w i l l i n g  to w o r k  for le s s  t h a n  t h e  p r e v a i l i n g  w a g e  
in t h a t  l o c a l i t y .  The A l a s k a  S u p r e m e  C o u r t  h a s  r e c o g n i z e d  
the g e n e s i s  a n d  f u n d a m e n t a l  p u r p o s e  i n v o l v e d  in t h e  s tate 
act on m o r e  t h a n  o n e  o c c a s i o n .  C i t y  o f  S i t k a  v.
C o n s t r u c t i o n  a n d  G e n e r a l  L a b o r e r s  L o c a l  9 4 2 , 644 P . 2d 227 
(1982); a n d  F o w l e r  v. C i t y  of A n c h o r a g e ,  5EI3 P . 2d 817 
(1978) .

A s  I u n d e r s t a n d  it, a r g u m e n t s  h a v e  s u r f a c e d  w h i c h  i n d i c a t e  
t h a t  t h e r e  is so m e  d i s s a t i s f a c t i o n  w i t h  t h e  operatio.. of the 
L i t t l e  D a v i s - B a c o n  A c t  in A l a s k a .  R a t h e r  t h a n  s e r v i n g  to 
p r o t e c t  t h e  l o c a l  l a b o r  force, in m a n y  i n s t a n c e s  the 
r e q u i r e m e n t  t h a t  the p r e v a i l i n g  w a g e  b e  p a i d  d i s c o u r a g e s  the 
c o n s t r u c t i o n  o f  c e r t a i n  p u b l i c  p r o j e c t s  in s m a l l e r  locales. 
A p p a r e n t l y  t h e  p r e v a i l i n g  w a g e  w h i c h  t h e  s t a t e  D e p a r t m e n t  of 
L a b o r  u s e s  is in e x c e s s  of  w h a t  the p e o p l e  w o u l d  a c t u a l l y  
w o r k  for in som.L- or o u r  s m a l l e r  v i l l a g e s .  T hus, t h e  a p p l i­
c a t i o n  o f  the L i t t l e  D a v i s - B a c o n  A c t  a n d  its r e q u i r e m e n t  
t h a t  a h i g h e r  p r e v a i l i n g  be  p a i d  t h a n  a c t u a l l y  w o u l d  
n o r m a l l y  b e  a v a i l a b l e  a t  a p a r t i c u l a r  p u b l i c  c o n s t r u c t i o n  
s i t e  h a s  s e r v e d  to  u n d e r c u t  the l o c a l  l a b o r  f o r c e  b y  m a k i n g  
t h a t  w o r k  c o m p e t i t i v e  w i t h  and t h e r e f o r e  m o r e  a t t r a c t i v e  to 
a m o r e  u r b a n i z e d  l a b o r  f orce w h i c h  c a n  b e  s e n t  i n t o  the a r e a  
to p e r f o r m  t h e  l o c a l  p u b l i c  c o”*-* ̂ a c t i o n . If the u n d e r l y i n g  
f a c t s  e x i s t  to  s u p p o r t  this a r g u n e n t ,  t h e r e  d o e s  n o t  a p p e a r
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t o  b e  a n y  c o n s t i t u t i o n a l  i m p e d i m e n t  f r o m  a d d i n g  e x e m p t i o n s  
to t h e  L i t t l e  D a v i s - B a c o n  A c t  to r e f l e c t  t h e  e c o n o m i c  
r e a l i t y  o f  t h e  s i t u a t i o n .

A s  s t a t e d  a b o v e ,  t h e  A l a s k a  S u p r e m e  C o u r t  h a s  r e c o g n i z e d  as 
a l e g i t i m a t e  g o a l  the p r o t e c t i o n  o f  t h e  l o c a l  l a b o r  f o r c e  
f r o m  i t i n e r a n t  labor. If the o p e r a t i o n  o f  t h e  a c t  is s hown 
to h a v e  ,.e o p p o s i t e  e f f e c t  f r o m  w h a t  is i n t e n d e d  i n  a r e a s  
o f  p a r t i c u l a r l y  s m a l l  p o p u l a t i o n s  w h i c h  i n c l u d e  m a n y  ab l e  
w o r k e r s  w h o  a r e  w i l l i n g  to w o r k  for l e s s  t h a n  t h e  h i g h e r  
o f f i c i a l  p r e v a i l i n g  w a ge, t h e r e  a p p e a r s  to  be  a r a t i o n a l  
r e l a t i o n s h i p  to  a l e g i t i m a t e  s t a t e  p u r p o s e  w h i c h  is 
n e c e s s a r y  to m e e t  a n  a r g u m e n t  c o n c e r n i n g  e q u a l  p r o t e c t i o n .  
T h e  f a c t  t h a t  a w o r k e r  o n  a s i m i l a r  p r o j e c t  in a l a r g e r ,  
m o r e  u r b a n  a r e a  of  t h e  s t a t e  m i g h t  g e t  p a i d  m o r e  f o r  d o i n g  
t h e  s a m e  w o r k  d o e s  n o t  n e c e s s a r i l y  m e a n  t h e  e x e m p u i o n  in the 
s t a t u t e  w o u l d  fail. S i n c e  t h e  h i s t o r y  o f  t h e  j u d i c i a l  
d e c i s i o n s  in t h i s  s u b j e c t  a r e a  h a s  a l r e a d y  c l e a r l y  r e c o g­
n i z e d  t h e  l e g i t i m a t e  g o a l  of g o v e r n m e n t  in e n a c t i n g  s u c h  
l e g i s l a t i o n ,  e x e m p t i o n s  to th? “t a c u t o r y  s c h e m e  w h i c h  h a v e  
t h e  s a m e  g o a l  w o u l d  a l s o  a p p a r e n t l y  b e  val i d .

T h e  m o s t  d i r e c t  a p p r o a c h  of t a k i n g  i n t o  a c c o u n t  t h e  
i n a p p l i c a b i l i t y  o f  t h e  D a v i s - B a c o n  s c h e m e  to r u r a l  a r e a s  in 
A l a s k a  is to p r o v i d e  an e x e m p t i o n  f r o m  t h e  p r o v i s i o n s  o f  the 
a c t  for p u b l i c  c o n s t r u c t i o n  p r o j e c t s  in p l a c e s  w h i c h  d o  not 
m e e t  c e r t a i n  m i n i m u m  p o p u l a t i o n  r e q u i r e m e n t s .  I b e l i e v e  
t h a t  t h i s  is t h e  t a c k  t a k e n  b y  H B  304. A n o t h e r  w a y  to
r e m o v e  t h e  s m a l l e r  r u r a l  a r e a  f r o m  t h e  o p e r a t i o n  o f  the act
w u  Id b e  to c r e a t e  an e x e m p t i o n  for p u b l i c  c o n s t r u c t i o n  
belov\ a c e r t a i n  d o l l a r  a m o unt. T h i s  l a t t e r  w a y  is n o t  as 
d i r e c t  a n d  m a y  h a v e  so m e  d i f f i c u l t y  p a s s i n g  a c o n s t i t u t i o n a l  
c h a l l e n g e  s i n c e  it is n o t  a l w a y s  c l e a r  t h a t  a l o w e r  c o s t  is 
a s s o c i a t e d  w i t h  o u r  p r o j e c t s  in t h e  b u s h  w h i l e  t h e r e  
c e r t a i n l y  m a y  b e  l o w e r  c o s t  p r o j e c t s  b u i l t  in u r b a n  areas. 
F o r  t h a t  r e a s o n  a m i n i m u m  c o s t  f i g u r e  e x e m p t i o n  w o u l d  find 
it h a r d e r  to m e e t  the r e q u i r e m e n t  of b e i n g  r a t i o n a l l y  
r e l a t e d  t o  the p e r m i s s i b l e  s t a t e  g o a l  o f  p r o t e c t i n g  the 
i n d i g e n o u s  l a b o r  f o r c e  in r u r a l  areas.

A n o t h e r  a p p r o a c h  w h i c h  has b e e n  m e n t i o n e d  is t o  t a c k  o n  an
e x e m p t i o n  to t h e  D a v i s - B a c o n  A c t  in s p e c i f i c  a p p r o p r i a t i o n  
b i l l s  as t h e y  ar i s e .  A l t h o u g h  t h a t  p a r t i c u l a r  a p p r o a c h  may 
b e  v i a b l e  in f e d e r a l  l e g i s l a t i o n ,  the A l a s k a  C o n s t i t u t i o n  
c o n t a i n s  s e v e r a l  p r o h i b i t i o n s  w h i c h  s e r v e  to m a k e  it of 
q u e s t i o n a b l e  v a l u e  in t h i s  state. A r t i c l e  II, s e c t i o n  9 of 
t he A l a s k a  S t a t e  C o n s t i t u t i o n  p r o v i d e s  t h a t  " b i l l s  for
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a p p r o p r i a t i o n s  s h a l l  b e  c o n f i n e d  t o  a p p r o p r i a t i o n s”. T h a t  
r e s t r i c t i o n  s e e m s  t o  e l i m i n a t e  t h e  i n c l u s i o n  o f  an e x e m p t i o n  
f r o m  a n  a r e a  o f  s u b s t a n t i v e  law i n  a n  a p p r o p r i a t i o n  bill. 
A d d i t i o n a l l y ,  A r t i c l e  II, s e c t i o n  19, c o n t a i n s  a p r o h i b i t i o n  
a g a i n s t  l o c a l  o r  s p e c i a l  ac t s  w h i c h  s u c h  an e x e m p t i o n  w o u l d  
a l s o  s e e m  t o  v i o l a t e .

C o n c e i v a b l y ,  m a n y  o f  t h e  a b o v e  p r o b l e m s  m a y  b e  a v o i d e d  if 
t h e  p r e v a i l i n g  w a g e  s e c  b y  the D e p a r t m e n t  o f  L a b o r  w a s  m o r e  
n a r r o w l y  f o c u s e d  to s p e c i f i c  g e o g r a p h i c a l  a r e a s  so t h a t  it 
m o r e  a c c u r a t e l y  r e f l e c t e d  the c o s t  of l a b o r  in t h o s e  areas.
I i m a g i n e  s o m e o n e  w o u l d  h a v e  to d i s c o s s  t h i s  a t  l e n g t h  w i t h  
a r e p r e s e n t a t i v e  of  t h e  D e p a r t m e n t  o f  L a b o r  in o r d e r  to 
a s s e s s  t h e  f e a s i b i l i t y  o:r that a p p r o a c h .

L e t  m e  k n o w  if I c a n  b e  o f  f u r t h e r  a s s i s t a n c e  t o  y o u  in this 
m a t t e r .

T A S :1jb 
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Y o u  h a v e  r e q u e s t e d  a n  o p i n i o n  r e g a r d i n g  t h e  s c o p e  o f  
T i t l e  36 and its r e q u i r e m e n t  t h a t  p r e v a i l i n g  w a g e s  b e  p a i d  o n  
p u b l i c  w o r k s  p r o j e c t s .  S p e c i f i c a l l y  y o u  a s k  w h e t h e r  n o n - p r o f i t  
e n t i t i e s  w h i c h  r e c e i v e  g r a n t s  u n d e r  A S  3 7 . 0 5 . 3 1 6  o r  A S  3 7 . 0 5 . 3 1 7  
c a n  u s e  " f o r c e  a c c o u n t  l a b o r "  to c o m p l e t e  t h e  p u b l i c  w o r k s  p r o j ­
e c t  a n d  thus a v o i d  the p a y m e n t  o f  p r e v a i l i n g  w a g e s ,  as t h a t  t e r m  
i n  u s e d  i n  A S  3 6 . 0 5 . 0 1 0  £ t  s e q .

On M a r c h  11, 1 9 8 3 ,  D e p u t y  A t t o r n e y  G e n e r a l  R o n  L o r e n s e n  
i s s u e d  a n  o p i n i o n  r e g a r d i n g  t h e  a p p l i c a t i o n  o f  the L i t t l e  D a v i s -  
B a c o n  A c t  (AS 36.05) to d e s i g n a t e d  g r a n t e e s  u n d e r  A S  3 7 . 0 5 . 3 1 6  
a n d  317. U n d e r  A S  3 7 . 0 5 . 3 1 7 ( 2 ) ,  n o n p r o f i t  e n t i t i e s  a r e  p e r m i t t e d  
t o  r e c e i v e  a n d  a d m i n i s t e r  g r a n t s  f o r  p u b l i c  c o n s t r u c t i o n .  T h i s  
o p i n i o n  a d d r e s s e s  the r e l a t e d  q u e s t i o n  w h i c h  a r o s e  b e c a u s e  o f  t h e  
i s s u a n c e  of t h a t  o p i n i o n .

A  s h o r t  a n s w e r  to y o u r  q u e s t i o n  is yes.

T he f e d e r a l  g o v e r n m e n t  h a s  l o n g  r e c o g n i z e d  t h a t  w h e r e  
t h e  g o v e r n m e n t  u s e s  its o w n  e m p l o y e e s  to p e r f o r m  p u b l i c  c o n ­
s t r u c t i o n ,  the D a v i s - B a c o n  A c t ,  u p o n  w h i c h  o u r  " L i t t l e  D a v i s  B a ­
c o n  A c t "  is m o d e l l e d ,  d o e s  n o t  r e q u i r e  t h e  p a y m e n t  o f  p r e v a i l i n g  
w a g e s .  See V e a d e r  v. B a y  S t a t e  D r e d g i n g  a n d  C o n t r a c t i n g  C o m p a n y , 
79 F. Supp. 837 ( D .C . M a s s . 1 9 4 8 ) ;  s e e  a l s o , D a v i s  B a c o n  A c t  
F i e l d  O p e r a t i o n s  H a n d b o o k ,  d a t e d  M a y  5*, 1 9 7 8  at p a g e  1 5 c l 4.

The 1978 i n f o r m a l  A t t o r n e y  G e n e r a l ' s  o p i n i o n  w r i t t e n  b y  
t h e n  A s s i . t a n t  A t t o r n e y  G e n e r a l  R o n  L o r e n s e n  e x t e n d e d  t h a t  r a t i o ­
n a l e  to m m i c i p a l  g o v e r n m e n t s  a n d  b y  i m p l i c a t i o n  r a t i f i e s  t h a t  
s t a t e  g o v e r n m e n t s  c o u l d  a l s o  u s e  the " f o r c e  a c c o u n t "  s y s t e m .

W i t h o u t  the e x i s t e n c e  o f  a c o n t r a c t u a l  r e l a t i o n s h i p  
b e t w e e n  the n o n - p r o f i t  e n t i t y  a n d  s o m e  t h i r d  p a r t y  d o i n g  t h e



work, T i t l e  3 6  simply, d o e s  n o t  apply. T h e  l e g i s l a t i o n  i n  T i t l e

A  c o n t r a c t o r  o r  s u b c o n t r a c t o r  w h o  p e r f o r m s  w o r k  on 
p u b l i  c * c o n s t r u c t i o n  in t h e  s t a t e ,  as d e f i n e d  b y  
A S  3 6 . 9 5 . 0 1 0 ( 3 ) ,  s h a l l  p a y  n o t  l e s s  t h a n  t h e  c u r­
r e n t  p r e v a i l i n g  r a t e  o f  w a g e s  f o r  w o r k  o f  a s i m i­
lar n a t u r e  i n  t h e  r e g i o n  i n  w h i c h  t h e  w o r k  is d o n e

• P u b l i c  c o n s t r u c t i o n ,  in turn, is d e f i n e d  at A S  3 6 . 9 5 . -
010(3) as " t h e  o n s i t e  f i e l d  s u r v e y i n g ,  e r e c t i o n ,  r e h a b i l i t a t i o n ,  
altera t i o n ,  e x t e n s i o n  o r  r e p a i r ,  i n c l u d i n g  p a i n t i n g  o r  r e d e c o­
rat i n g  o f  b u i l d i n g s ,  h i g h w a y s  or o t h e r  i m p r o v e m e n t s  to r e a l  p r o ­
per t y  u n d e r  c o n t r a c t  f o r the state, a p o l i t i c a l  s u b d i v i s i o n  o f  
the s t a t e , o r  a r e g i o n a l  s c h o o l  b o a r d  w i t h  r e s p e c t  to a n  e d u c a­
tional f a c i l i t y  u n d e r  A S  1 4 . 0 8 . 1 6 1 . "  ( e m p h a s i s  s u p p l i e d ) .

W e  c a n  p e r c e i v e  o f  n o  r e a s o n  to d i s t i n g u i s h  b e t w e e n  a
n o n p r o f i t  e n t i t y ' s  U s e  O f  " f o r c e  p r r n n n t *  1 j a V i n - r "  a n r l  a  «  n - r
m u n i c i p a l i t y 's u s e  o f  " f o r c e  acco 
c o n s t r u c t i o n  p r o j e c t s .

36 is w r i t t e n  i n  t e r m s  o f  c o n t r a c t o r s ,  s u b c o n t r a c t o r s ,  a n d  c o n­
tracts. A S  3 6 . 0 5 . 0 1 0  s t a t e s  in r e l e v a n t  part:

GI A:bap
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to: H o n o r a b l e  JinT R o b i s o n  
C o m m i s s i o n e r  ■• 
D e p a r t m e n t  o f  L a b o r

f r o m :  N o r m a n  C. G o r s u c h '•

A t t o r n e y  G e n e r a l

T i y / ^ G a ) : y  V . A m e n d o l a
:istant A t t o r n e y  G e n e r a l  
ian S e r v i c e s - J u n e a u

DATE 

FILE NO  

T E LE P H O N E  NO 

S U B JE C T

H a y  23, 1 9 8 3  

3 6 6 - 5 9 2 - 8 3  

4 6 5 - 3 6 0 3
u

Comm.
Dp. Com.
Sp. Asi
inf. Of.
Adm. Cf.

cc

cc

-the-T i t l e  36 a n d  
J u n e a u  A N B / T l i n g i t -  
H a i d a  b u i l d i n g  
p r o j  ect.

Y o u  h a v e  r e q u e s t e d  a d v i c e  c o n c e r n i n g  t h e  a p p l i c a b i l i t y  
of T i t l e  3 6 . 0 5  ( L i t t l e  D a v i s - B a c o n )  to the a b o v e  m e n t i o n e d  c o n­
s t r u c t i o n  p r o j e c t .  In o r d e r  to d e c i d e  o n  t h e  a p p l i c a b i l i t y  of 
T i t l e  36.05 t o  t h i s  p a r t i c u l a r  p r o j e c t ,  w e  h a v e  p a r t i c i p a t e d  in 
d i s c u s s i o n s  w i t h  r e p r e s e n t a t i v e s  f r o m  y o u r  d e p a r t m e n t  and o b­
t a i n e d  a v a r i e t y  o f  m a t e r i a l s  a n d  i n f o r m a t i o n  r e g a r d i n g  the p r o j­
ect.

O u r  u n d e r s t a n d i n g  o f  the f a c t s  is as f o l l o w s :

In C h a p t e r  82, S L A  1981, the l e g i s l a t u r e  a p p r o p r i a t e d  
one m i l l i o n  d o l l a r s  f o r  t h e  J u n e a u  A l a s k a  N a t i v e  B r o t h e r h o o d  b y  a 
g r a n t  i d e n t i f i e d  as J u n e a u  - P i l o t  P r o j e c t s / C o m m u n i t y  Cente r s .  
The p u r p o s e  o f  t h e  a p p r o p r i a t i o n  w a s  to p r o v i d e  f u n d s  to the 
J u n e a u  ANB to r e p l a c e  i t s  e x i s t i n g  m e e t i n g  h a l l ,  w h i c h  h a d  b e c o m e  
q u i t e  o l d  a n d  i n a d e q u a t e ,  w i t h  a n e w  one. T h e  g r a n t  w a s  a u t h o­
ri z e d  u n d e r  A S  k k .k l .050 (3) „ w h i c h  p e r m i t s  t h e  D e p a r t m e n t  of 
C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  to " c o n d u c t  s t u d i e s  a n d  c a r r y  out 
e x p e r i m e n t a l  a n d  p i l o t  p r o j e c t s  f o r  the p u r p o s e  o f  d e v e l o p i n g
s o l u t i o n s  to c o m m u n i t y  a n d  r e g i o n a l  p r o b l e m s " .  • T h e  J u n e a u  A N B  
e n t e r e d  into a n  a g r e e m e n t  w i t h  the T l i n g i t - H a i d a  C e n t r a l  C o u n c i l  
to j o i n t l y  c o n s t r u c t  a b u i l d i n g  w h i c h  w i l l  c o n t a i n '  b o t h  the A N B  
t r i b a l  h a l l  a n d  o f f i c e s  f o r  the T l i n g i t - H a i d a ' C e n t r a l  C o u n c i l  a n d  
its r e l a t e d  o r g a n i z a t i o n s .

As w e  u n d e r s t a n d  it, t h e  J u n e a u  A N B  w i l l  o w n  and
u t i l i z e  m o s t  o f  t h e  f i r s t  f l o o r  o f  the t h r e e - s t o r y  b u i l d i n g .
T l i n g i t - H a i d a  C e n t r a l  C o u n c i l  an d its r e l a t e d  o r g a n i z a t i o n s  w i l l
own a n d  u t i l i z e  t h e  r e m a i n d e r  o f  the b u i l d i n g .

T h e  f i r s t  f l o o r  u t i l i z e d  b y  J u n e a u  A N B  w i l l  b e  u s e d  
m a i n l y  for A l a s k a  N a t i v e  B r o t h e r h o o d  c o m m u n i t y  m e e t i n g s  and
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f u n c t i o n s .  E v e n  t h o u g h  the t r i b a l  h a l l  w i l l  b e  o p e n  to the g e n­
er a l  p u b l i c ,  t h e  f o c a l  p o i n t  w i l l  b e  as a c o m m u n i t y  c e n t e r  for 
A l a s k a  N a t i v e s .  Games', t r i b a l  d a n c e s  a n d  o t h e r  c u l t u r a l  a c t i v i­
tie s  w i l l  t a k e  plac'e i n  t h e  h a l l .  I t  is o u r  u n d e r s t a n d i n g  that 
the r e m a i n d e r  o f  t h e  b u i l d i n g  u t i l i z e d  b y  T l i n g i t - H a i d a  C e n t r a l  
C o u n c i l  w i l l  b e  u s e d  f o r  o f f i c e  s p a c e ,  c o n f e r e n c e  r o o m s  a n d  o t h e r  
b u s i n e s s  p u r p o s e s  d i r e c t l y  r e l a t e d  to t h e  s e r v i c e s  o f f e r e d  b y  the 
C e n t r a l  C o u n c i l .

B a s e d  o n  o u r  u n d e r s t a n d i n g  o f  t h e  f a c t s  a n d  a r e v i e w  of 
o u r  M a r c h  11, 1983, o p i n i o n  to R e p r e s e n t a t i v e  A l  A d a m s  r e g a r d i n g  
the a p p l i c a t i o n  o f  L i t t l e  D a v i s - B a c o n  to d e s i g n a t e d  g r a n t s ,  */ 
it is o u r  o p i n i o n  t h a t  L i t t l e  D a v i s - B a c o n  (AS 36.05) does n o t  
a p p l y  to t h e  J u n e a u  A l a s k a  N a t i v e  * B r o t h e r h o o d / T l i n g i t - H a i d a  
C e n t r a l  C o u n c i l  b u i l d i n g  p r o j e c t .  T h e  u s e s  to w h i c h  t h e  b u i l d i n g  
w i l l  b e  p u t  a r e  n o t  t h e  t y p e  w h i c h  a r e  t r a d i t i o n a l l y  p r o v i d e d  by 
g o v e r n m e n t .  F u r t h e r ,  , the c o n s t r u c t i o n  o f  t h e  b u i l d i n g ,  w h i l e  
s e r v i n g  a p u b l i c  p u r p o s e ,  is s i m p l y  n o t  t h e  s o r t  of p r o j e c t  w h i c h  
is t r a d i t i o n a l l y  u n d e r t a k e n  b y  g o v e r n m e n t .

G I A : b a p

*/ W e  are mi.ndful that, as s t a t e d  in f o o t n o t e  3 of the M a r c h  11, 
T 9 8 3  A t t o r n e y  G e n e r a l ' s  o p i n i o n ,  a d e l i b e r a t e  a t t e m p t  to e vade o r  
c i r c u m v e n t  the L i t t l e  D a v i s  B a c o n  A c t  w o u l d  l i k e l y  n o t  s u r v i v e  
j u d i c i a l  s c r u t i n y .  W e  f i n d  n o  i n d i c a t i o n  o f  s u c h  i n t e n t  in this 

p a r t i c u l a r  p r o j e c t .
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(907)465-2700

May 6, 1983

The Honorable Richard Eliason

Chairman, Senate Labor and Commerce Committee

Pouch V

Juneau, AK 99811 

Dear Senator Eliason:

Sheila Peterson requested that the Department provide y ou with some t i m e­

frames for promulgating regulations for application of AS 36.05 to d e s i g­

nated grants as recommended in Ron L o r e n s e n 1s Opinion of March 11, 1983.

The Department will be conducting a workshop for the Title 36 enforcement 

staff and our attorneys during the early part of May 1983. The purpose of 

this workshop is to acquaint the regional staff with the many problems 

that have recently come to light as the result of funding for public con­

struction. The Department is currently in the process of contacting 

every other state that has a Little Davis-Bacon Act to determine which 

of those states are encountering the same problems as we are, and to find 

out what approach they are taking for resolution of those problems.

The Department is also surveying the U.S. Department of Labor to determine 

the federal approach for similar circumstances. While these surveys are 

being done by the Wage and Hour staff, we are also having our attorneys do 

independent research for any case law related to such funding problems.

This information will then be used by the Department to bring to public 

hearings the proposed regulations that will, hopefully, clarify and give 

guidance to all parties when any public construction contract cannot be 
viewed in the traditional sense, w h e t h e r  the problems be related to funding 

or services to be provided.

0 7 - G S L H
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Honorable Richard Fliason 

May 6, 1983 

Page Two

We are working toward holding public hearings in July and completing the 

regulations for submittal to the Attorney General in September 1983.

Thank you for your interest.

S i n c e r e l y y O

J im Robison 

Comm'5 isicner

/



BILL SHEFFIELD, GOVERNOR

DEPARTMENT OF LABOR 3301 EAGLE STREET 
POUCH 7-021
ANCHORAGE.ALASKA 99510 
PHONE: 1907)264-2435

WAGE & HOUR ADMIN/STRA TION 
LABOR STANDARDS & SAFE TV DIVISION

March 7, 1983 PCOL #: 21

Honorable Richard I. Eliason 
Senator, State of Alaska 
Chairman, Conmittee on Labor 

and CctTmerce 
Pouch V
Juneau, Alaska 99811

Re: Force Account Labor (AS 36.05.010)

Dear Senator Eliason:

Thank you for your letter of March 1, 1983 in which you asked our opinion as to 
whether or not "force account" labor b y  employees of political subdi\isions on 
public construction projects would be exempt frcm the provisions of AS 36.05.010.

Your question was posed within the framework of a municipal government which was 
the recipient of state appropriations for small conrnunities for the construction 
of public facilities. The example cited was the case in which the municipality 
used the appropriation to hire a construction rranager to provide "hands in the 
pocket" management and supervision of the project. The actual work of the laborers, 
mechanics and field surveyors was performed by employees of the municipality; all 
wages and benefits were set by the municipality, all wages were paid by the munici­
pality with municipal payroll checks; the municipality did all the hiring and 
firing; the management contractor could not intervene between the employees and 
the municipality; the management contractors sole purpose was to be the construction 
manager, procure materials and supervise the design and engineering phases.

At a recent seminar in Anchorage relating to all aspects of AS 36, at which the 
Deputy Attorney General was in attendance, the subject of "force account" labor 
was very thoroughly discussed by our attorneys and the Wage and Hour staff. Your 
question as set forth in your letter, and as earlier relayed to us by one of your 
staff members, was especially considered. It was the consensus that the circum­
stances as you presented them were an accurate characterization of "force account" 
labor which is exempt from tv e provisions of AS 36.05.010.

We have enclosed a copy of an Attorney General Opinion dated October 10, 1978.
We have also enclosed a copy of the section from the U.S. Department of Labor 
Compliance Officer's handbook dealing with "force account" situations. As you 
can see frcm a perusal of the text, the Attorney General Opinion is in accordance 
with the Federal Davis-Baccn Act. You may, however, wish to seek further clarifi­
cation on the federal stance from the U.S. Department of Labor. We would suggest 
you contact Mr. Edward Woodruff, Wage and Hour Specialist, Region X, Federal Office 
Building, 909 First Avenue, Seattle, Washington, 98174, phone: 206-442-1914,



Senator Eliason 
March 7, 1983 
Page 2

If we can be of any other assistance in this matter, please do not hesitate to 
contact us.

Deputy Director
Labor Standards & Safety Division

Enclosures 
cc: Director

POOL File & Distribution

Sincerely,



S E N A T O R  R I C H A R D  I. E L IA S O N

A L A S K A  STA TE LEGISLATURE - SENATE

COMMITTEE ON LABOR AND COMMERCE
CHAIRMAN

POUCH V • JUNEAU, ALASKA 9B8II 
<907 ) 465-3844

OFFICIAL BUflNCtl

M a r c h  1, 1983

D o n a l d  R. W i l s o n ,  S u p e r v i s o r  

W a g e  a n d  H o u r  A d m i n i s t r a t i o n  

D e p a r t m e n t  of L a b o r  

3301 E a g l e  St.

P o u c h  7-021

A n c h o r a g e ,  A l a s k a  99510 

D e a r  Mr. Wilson:

S e v e r a l  c o m m u n i t i e s  in m y  d i s t r i c t  h ave d e v e l o p e d  a p r o c e d u r e  for t heir 

m u n i c i p a l  c o n s t r u c t i o n  p r o j e c t s  b a s e d  on a sort of " f or c e  a c c o u n t "  

system. I f u l l y  s u p p o r t  this a p p r o a c h  to h a n d l i n g  c o n s t r u c t i o n  of 

p r o j e c t s  fu n d ed  thro u g h  s t a t e  a p p r o p r i a t i o n  in small c o m m u n i t i e s .  T his 

a p p r o a c h  o f f e r s  m a n y  a d v a n t a g e s ,  i n c l u d i n g  m u c h - n e e d e d  l o c a l e m p l o y m e n t,  

cl o s e  i n v o l v e m e n t  of the m u n i c i p a l  g o v e r n m e n t  in all p h a s e s  of p l a n n in g ,  

d e v e l o p m e n t ,  and c o n s t r u c t i o n  of p r ojects, a s e n s e  of p r i d e  and 

i n v o l v e m e n t  by c i t i z e n s  in p r o j e c t s  and g r ow t h  in t h e i r  o w n  c o m m u n i t y,  

and o f t e n  m o r e  w o r k  can be c o m p l e t e d  w i t h i n  the b u d g e t  t han if p r o j e c t s  

w e n t  out to bid.

M y  c o n c e r n  is that t h er e  has b e e n  som e  d i s c u s s i o n  a b o u t  the 

a p p l i c a b i l i t y  of the L i t t l e  D a v i s - B a c o n  Act to p r o j e c t s  d o n e  in this 

way. W h a t  I w o u l d  like to as k  is that y o u r  o f f i c e  m a k e  a r u l i n g  on this 

m a t t e r  a f te r  c o n s u l t i n g  w i t h  the A t t o r n e y  G e n e r a l ' s  o f f i c e .  I b e l i e v e  

that it is i m p o r t a n t  that w e  e s t a b l i s h  in w r i t i n g  that the w a y  in w h i c h  

these c o m m u n i t i e s  are d e a l i n g  w i t h  t heir c o n s t r u c t i o n  p r o j e c t s  is fine 

and they n e e d  not f e a r  f u t u r e  l e g a l q u e s t i o n s  ab o u t  w h e t h e r  they sh o u l d  

h a v e  b e e n  p a y i n g  D a v i s - B a c o n  wages.

As I u n d e r s t a n d  it, the p r o c e d u r e  b e i n g  u s e d  is as fo l lows. T h e  s t at e  

a p p r o p r i a t e s  m o n e y  for a p a r t i c u l a r  p r o j e c t  to the c i t y  g o v e r n m e n t  in a 

d i r e c t  grant. T h e  c i t y  h i r e s  a c o n s t r u c t i o n  m a n a g e r  (a p e r s o n  or fir m  

to s e r v e as a " h a n d s - i n - p o c k e t "  c o n s t r u c t i o n  s u p e r v i s o r ,  and to h a n d l e  

e n g i n e e r i n g  and d e s i g n  phases, o r d e r i n g  of m a t e r i a l s ,  etc.). T h e  city 

then h i r e s  l a b o r er s ,  u s u a l l y  local r e si d e n t s ,  u n l e s s  s o m e  s p e c i a l i z e d  

sk i l l s  are n e e d e d ,  to do the c o n s t r u c t i o n  w ork. T h e s e  l a b o r e r s  are 

n o n - u n i o n  (or at least n e e d  no u n i o n  a f f i l i a t i o n  to q u a l i f y ) ,  a r e  h i r e d  

and f ired by the city, p a i d  by c i t y  check, and ar e  paid at w h a t e v e r  rate 

the c i t y  d e c i d e s  to pay as w a g e s  on the p a r t i c u l a r  p r oject.



Title "An A c t  r e l a t i n g  to w a g e  r a t e s  Contact! J u d y  K n i g h t
on  p u b l i c  c o n s t r u c t i o n ;  and 
p r o v i d i n g  for a n  e f f e c t i v e  d a t e "

Bill No. SB 172 Date M a y  6, 1983

Th e  D e p a r t m e n t  of L a b o r  and the D e p a r t m e n t  of C o m m u n i t y  & 
R e g i o n a l  A f f a i r s  o p p o s e  p a s s a g e  o f  t h i s  l e g i s l a t i o n .  W h i l e  
it is r e c o g n i z e d  t h a t  the l e g i s l a t i o n  w a s  i n t r o d u c e d  to 
a t t e m p t  to a d d r e s s  c e r t a i n  m a t t e r s  of p u b l i c  c o n s t r u c t i o n  in 
r u r a l  a n d  s m a l l  c o m m u n i t i e s  in A l a s k a ,  w e  b e l i e v e  t h a t  the 
l e g i s l a t i o n  e f f e c t i v e l y  u n d e r m i n e s  a p r o c e s s  o f  p a y i n g  a 
p r e v a i l i n g  a n d  f a i r  w a g e  to p e r s o n s  e m p l o y e d  in p u b l i c  
c o n s t r u c t i o n  a c t i v i t i e s .

The D e p a r t m e n t s  r e c o g n i z e  t h a t  t h e r e  m a y  be c o n t i n u i n g  
p r o b l e m s  w i t h  t h e  p a y m e n t  of p r e v a i l i n g  w a g e  rates, r e s i d e n t  
(local) h i r e  in r e m o t e  l o c a t i o n s ,  a n d  p o s s i b l e  d i f f i c u l t i e s  
in the a n n u a l  c a l c u l a t i o n  of p r e v a i l i n g  w a g e  rates.

T h e r e f o r e ,  at  the i n s t r u c t i o n s  of G o v e r n o r  S h e f f i e l d ,  w e  a r e  
f o r m i n g  a " m i n i - C a b i n e t "  c o m p o s e d  of  the D e p a r t m e n t s  of 
L abor, C o m m u n i t y  & R e g i o n a l  A f f a i r s  a n d  T r a n s p o r t a t i o n  a n d  
P u b l i c  F a c i l i t i e s  to e v a l u a t e  in d e t a i l  tie i s s u e s  t h a t  th i s  
l e g i s l a t i o n  p u r p o r t s  to ad d r e s s .  S p e c i f i c  f o c u s  w i l l  be 
m a d e  on the i s s u e  of p r e v a i l i n g  w a g e  r a t e s  a n d  t h e i r  m e t h o d s  
for c a l c u l a t i o n ,  p o t e n t i a l  r e c o m m e n d a t i o n s  for a d j u s t i n g  
f o r m u l a s  for c a l c u l a t i o n  of w a g e  rates,, the u n i f o r m i t y  of 
l o c a l  hire, a n d  r e l a t e d  issues.

We  b e l i e v e  t h a t  the f o r m a t i o n  of this n i n i - C a b i n e t  a n d  the 
i s s u e s  t h a t  it w i l l  a d d r e s s  w i l l  a l l o w  us to p r o v i d e  
s o l u t i o n s  to the p r o b l e m s  t h a t  t h ese two p i e c e s  of l e g i s l a­
tion a r e  a t t e m p t i n g  to r e solve.

A P P R O V E D  BY:

rim R obison, C o m m i s s i o n e r  
D e p a r t m e n t  o f  L a b o r D e p a r t m e n t

R e g i o n a l

C o m m i s s i o n e r  
of C o m m u n i t y  & 
A f f a i r s

V
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S T A T E  OF A L A S K A  

FI S C A L  NOTE Revision Datdpril 25 , 1983”

R E Q U E S T  Sponsor Substitute II. F ISCAL DETAIL

B i l l / R e s o l u t i o n  N o . : f o r  Senate Bill 172

Title: “wage rates o.; puplic construction".

Sponsor: Senator Sackett •__________________

R equestor: Senate Labor and Commerce

A g e n c y  Affected: L a b o r ___________ _________ _

P r o g r a m  C a t e g o r y  Affected: Worker Protection 

BRU, P r o g r a m  of S u b p r o g r a m ^ ) Affected:
Labor Standards and Safety, Wage & Hour

E X P E N D I T U R E S / R E V E N U E S :  (Thousands of Dollars)

O P E R A T I N G

FY 83 FY 84 FY 85 FY 86
- p y  Q 7  ■

F y 88
•

100 P E R S O N A L  S E R V I C E S

200 T RAVEL

300 C O N T R A C T U A L

400 C O M M O D I T I E S

500 E Q U I P M E N T

600 LAND & S T R U C T U R E S

700 GRANTS, CLAIMS, ETC

(yb.3J
u

(7j.y)

( :9)

TOTAL O P E R A T I N G "(i7u:i) U
, u

u  ■ U

CAPITAL.

REVENUE"

UNDING: (Thousands of Dollars)

G E N E R A L  FUND 

FE D ERAL FUNDS 

O T H E R  (Specify Source)

(170.1) 0 ..................0 " ■ 0 ■ ..........0
•

POSITIONS:

F U L L - T I M E (3) 0 (J 0 0

P A R T - T I M E

T EMP O R A R Y

III. S O U R C E  OF FUNDS TO O F F S E T  F I S C A L  IMPACT OF BILL:

Not Applicable

IV. A N ALYSIS: A t t a c h  a s e p a r a t e  page for a p y ) A n a l y s i s

A S
Prepared By: Robert J. Bacolas, Sr.

~77

Phone: 465-4870

Division: Labor Standards and Safety ^ Date: A p r i r Z b "  1983

A p p r o v e d  by C o mmissioner:^^  i in R 0 b i s f t d h x a u * - .- Date: April 25, 1983

TT gTA':"4T ;------------
Distribution:

Original to L e g i s l a t i v e  Finance

Copy to Office of M a n a g e m e n t  and Budget (for L e g i s l a t u r e  introduced bills) 

Copy to D e p a r t m e n t  (for G o v e r n o r  introduced bills)

Copy to S p o nsor

Copy to R e q u e s t o r  (if d i f f e r e n t  ^ > J i S £ o n s o r ^ 3/8/83



FISCAL NOTE

THE LEGISLATURE OF THE STATE OF ALASKA 

THIRTEENTH LEGISLATURE 

TITLE: "An Act relating to wage rates on public construction"

A GENCY AFFECTED: Department of Labor 

Page 2

Detail Bill Analysis SSSB 172

The repeal of AS 36.05 will result in the discontinuation of enforcement 

activities by the Department of Labor w i t h  respect to contractor compliance 

with the payment of prevailing wages. This statute is modeled after the 

"Little Davis Bacon Act," which states that the payment of prevailing wages 

are required whenever public funds are appropriated for construction of pro­

jects for use by the public f or traditional purposes.

Through the repeal of AS 36.05, the Department will not have a n y  resources 

remaining to enforce AS 36.10, Employment Preference or Resident Hire.

Included in the fiscal note reduction is the current staff of three Wage and 

Hour technicians, associated non-personal services costs, and the deletion of 
funding for the annual prevailing wage study.

A s s u m p t i o n s :

Effective date July 1, 1983

LEG:A : 46



POSITION TITLE

Wage and Hour T e c h n i c i a n  I

RANGE/STEP

12A

BARG. UNIT

G6U

FORM 12 PACE/LINE
'COVI.V-:

TYPE OF POSITION

m .
STAFF MONTHS 

— L2_________ 4
CONTINUATION LEVEL ADDITION

RP NUMBER

s s m u .

PCM NUMBER 

...
BRU PRIORITY

JUSTIFICATION

LOCATION ELECTION DISTRICT

TYPE OF EXPENDITURE

1

PERSONAL SERVICES’

Sa 1 a ry

Benefits

Supplemental Benefits

Fixed Benefits

<23,676>

< K 4 5 1 >

TOTAL PERSONAL SERVICES 01
<2.880>

Travel 02

1aHOUNT

■<31.764>

Contractual 03

Commodities Ol*

Equi prnent 05

Other

TOTAL COST 
!   .

- 0 -

j L3HQ>_

RECEIPT CODE FUNDING SOURCE

16. Federal Receipts 1002

17. G.F. Match 1003

18. 100 General Funds 1001* <95,964>
19. 1-A Receipts 1005

20. Program Receipts 1028

21. Other

FOR BAM USE ONLY 

<tA KEY NUMBER

This position was required to au d i t  certified 

payrolls to a scertain if c o n t r a c t o r s  on public 

projects are employing local residents; if good 

faith efforts have been made to hire local 

residents; and f u r t h e r  if l a b o r  from adjancent 

areas is b e i n g  util i z e d  when local skilled labor 

is not available.

Contractual s e r v i c e  includes $ 5 8 ,900 for the

prevailing wage survey. All 

normal operating expenses.

other costs are

13 REQUEST FOR
NEW POSITION

AGENCY _L.ab.QH

p r o c r a m  W o r k e r  Protection

0 1 - 1 1 J 6  ( 7 / 8 2 )  - 1 i

bru Labor Standards and Safety 

c o m p o n e n t  Wag e  and Hour_________________

Page l o f  3

Revised Date

rFvsTj
B —  w m em m m m m am



10.
1 1 .

12 .

13.

14.

15.

POSITION TITLE

Wage and Hour Technician
TYPE OF POSITION

-E£L
STAFF MONTHS

1
RP NUMBER

CONTINUATION LEVEL

TYPE OF EXPENDITURE

2___ - _ ^ - S £ S S 1 7 2  ,
| | ADDITION | XX Ix:::

PCN NUMBER

m m —

RANGE/STEP

12A
BRU PRIORITY

1

PERSONAL SERVICES'

Salary

Benefi ts

Supplemental Benefits

Fixed Benefits

<23_jl6 7 6>

< 3 , 7 5 7 >

< 1 , 4 5 1 >

TOTAL PERSONAL SERVICES 01
< 2 ,880>

Travel 02
Contractual 03

Commodities 04

Equipment 05

Other

TOTAL COST:■ ; i i i h i m h » i ; »

RECEIPT CODE FUNDING SOURCE

16. Federal Receipts 1002 A

17. G.F. Match 1003

| 18. 100 General Funds 1004 <37 ,064>

19. l-A Receipts 1005

20. Program Receipts 1028

21. Other

t*:| FOR B&M USE ONLY

[T:| ,4A KEY N U M B E R ------ " --------" ---------- ~ -----------“ -----------

< 3 1 ,764>

- 0 -

< 5 , 0 0 0 >

< 3 0 0 >

< 3 ? ,0£4>

JUSTIFICATION

LOCATION

Anchorage A
ELECTION DISTRICT

T h i s  position was required to audit certified 

payrolls to ascertain i f  c o n t r a c t g o r s  on public 

projects are employing local residents; if good 

faith efforts have been made to hi r e  local r e­

sidents; and further if labor fro m  adjancent 

areas is being utilized when local skilled 

labor in not available.

L)

a g e n c y  L a b o r

1 3  REQUEST FOR 
NEW POSITION

501*1136 17/82) * 13

p r o g r a m  W orker Protection

b r u  Labor Standards & Safety

. . . .

Page 2 of 3

Revised Date

. . ;;:4i

FY 84



10.
11.

12.
13.

I't .

15.

PERSONAL SERVICES'

Sa 1 a ry 

Benefits

Supplemental benefits 

Fixed Benefits

TOTAL PERSONAL SERVICES 

Travel 

Contractual 

Commodi ti es 

Equi pment 

Other

TOTAL COST

< 2 3 . 6 7 6 >  

< 3 , 7 5  7> 

< 1 , 4 5 1 >  

< ? . 8 8 0 >
01
02

03

O'*

05

FOR B&M USE ONLY 

AA KEY NUMBER

< 3 1 , 7  64> 

- 0-  

< 5 . 0 0 0 >

< 3 0 0 >

< 3 7 ,064>

RECEIPT CODE FUNDING SOURCE

16. Federal Receipts 1002 A

17- G.r. Match 1003 A

18. 100 Ceneral Funds 100A < 3 7 . 0 6 4 >

1 19* I-A Receipts 1005

20. Program Receipts 1028

21*
Other

Vhis position was required to audit certified 

payrolls to ascertain if co n t r a c t o r s  on public 

Projects are employing local residents; and 

further if labor from adjancent areas is being 

utilized when local skilled labor is not avail­

able.

13 REQUEST FOR 
NEW POSITION

a c e n c y  Lab o r

p r o g r a m  _Waj± ex_Pnntej± iQn_

. M 1 5 6 I 7 / B 2 I - 1 5

b r u  _lab or—S£d-miands_iiiKl_Sa.fe ty_ 
c o m p o n e n t  Wane and Hour_________________

Page 3  o f  3

Revised Date
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n i i T i i  t  r 
t ' J f U i W C O N T R A C T S .
C H A P T E R  0 5 .
W A G E S '  A N D  H O U R S  O F  L A B O R .

C I T A T I O N  S E C . 3 6 . 0 5 . 0 1 0 .
C A T C H  L I N E

W A G E  R A T E S  ON  P U B L I C  C O N S T R U C T I O N .
T E X T  A  C O N T R A C T O R  O R  S U B C O N T R A C T O R  WHO P E R F O R M S  W O R K  O N  P U B L I C

C O N S T R U C T I O N  I N  T H E  S T A T E ,  A S  D E F I N E D  B Y  A S  3 6 . 9 5 . 0 1 0 ( 3 ) ,  S H A L L  
P A Y  N O T  L E S S  T H A N  T H E  C U R R E N T  P R E V A I L I N G  R A T E  O F  W A G E S  F O R  WORK  
O F  A  S I M I L A R  N A T U R E  I N  T H E  R E G I O N  I N  W H I C H  T H E  W O R K  I S  D O N E .  T H E  
C U R R E N T  P R E V A I L I N G  R A T E  O F  W A G E S  F O R  E A C H  P A Y  P E R I O D  I S  T H A T -  
C O N T A I N E D  I N  T H E  L A T E S T  D E T E R M I N A T I O N  O F  P R E V A I L I N G  R A T E  O F  W A G E S  
I S S U E D  B Y  T H E  D E P A R T M E N T  O F  L A B O R  B E F O R E  T H E  E N D  O F  T H E  P A Y  
P E R I O D .

H I S T O R Y  ( S E C .  1 4 - 2 - 1  A C L A  1 9 4 9 ;  AM S E C .  1 C H  1 4 2  S L A  1 9 7 2 ,  AM S E C .  1 C H  
3 9  S L A  1 9 7 6 )

E N D  O F  D O C U M E N T

A S 3 6 . 0 5 . 0 2 0  D O C U M E N T ^  2  O F  1 3  P A G E  = 1 O F  1
C H A P T E R  «  3 6 . 0 5  
S E C T I O N  = 3 6 . 0 5 . 0 2 0  
T I T L E  = 3 6  

H E A D I N G S  T I T L E  3 6 .
P U B L I C  C O N T R A C T S .
C H A P T E R  0 5 .
W A G E S  A N D  H O U R S  O F  L A B O R .

C I T  A  T I G  N S E C .  3 6 . 0 5 . 0 2 0 .
C A T C H  L I N E

B  A  S I S  F  0  R  D [•: T  E  R  M I N I N  G . W A G E .
T E X T  A  S U B C O N T R A C T  W H I C H  I S  P E R F O R M E D  O N  P U B L I C  C O N S T R U C T I O N  MAY B E

R E D U C E D  T O  A  B A S I S  O F  D A Y  L A B O R  F O R  T H E  P U R P O S E  O F  D E T E R M I N I N G  
W H E T H E R  O R  N O T  T H E  S U B C O N T R A C T O R  O R  C O N T R A C T O R S  H A V E  P A I D  A T  N O T  
L E S S  T H A N  T H E  P R E V A I L I N G  S C A L E  O F  W A G E .

1 1 S T O R Y  ( S E C .  1 4 - 2 - 2  A C L A  1 9 4 9 )

E N D  O F  D O C U M E N T

YS'3 6 . 0 5 . 0 3 0  D O C U M E N T ™  3  O F  1 3  P A G E  a  1 O F  1
C H A P T E R  «  3 6 . 0 5  
S E C T I O N  a  3 6 . 0 5 . 0 3 0  
T I T L E  »  3 6  

IE  A D  1 N G S  T I T L E  3 6 .
P U B L I C  C O N T R A C T S .
C H A P T E R  0 5 .
W A G E S  A N D  H O U R S  O F  L A B O R .

: 1 1 A  T 1 0 N S  E C .  3 6 . 0 5 . 0 3  0 .
A TO T !  L I N E

A U T H O R I T Y .
E X T  ( A )  T H E  D E P A R T M E N T  O F  L A B O R  H A S  T H E  A U T H O R I T Y  T O  D E T E R M I N E

T H E  P R E V A I L I N G  W A G E ,  A N D  W H E T H E R  O R  N O T  T H I S  C H A P T E R  I S  B E I N G
V I O L A T E D .  T H E  D E P A R T M E N T  M A Y  W H E N  N E C E S S A R Y  F O R  T H E  E N F O R C E M E N T
O F  T H I S  C H A P T E R

( 1 )  C O N D U C T  I N V E S T I G A T I O N S  A N D  H O L D  H E A R I N G S  C O N C E R N I N G  
W A G E S ;

( 2 )  C O M P E L  T H E  A T T E N D A N C E  O F  W I T N E S S E S  A N D  T H E
P R O D U C T I O N  O F  B O O K S ,  P A P E R S  A N D  D O C U M E N T S ,

( 3 )  P R O M U L G A T E  R E G U L A T I O N S .
( 1 0  I F  A  P E R S O N  V I O L A T E S  T H I S  C H A P T E R  T H E  A T T O R N E Y  G E N E R A L  

S H A L L ,  W H E N  R E Q U E S T E D  B Y  T H E  D E P A R T M E N T  O F  L A B O R ,  E N F O R C E  T H E S E  
P R O V I S I O N S .

1 S T O R Y  ( S E C .  1 4 - 2 - 3  A C L A  1 9 4 9 ;  AM S E C .  2  C H  1 4 2  S L A  1 9 7 2 )

END OF D O C U M E N T



iw iT i- ;

^  ©

A S 3 6 . 0 5 . 0 3 5  D O C U M E N T ^  4  OF7 1 3  P A G E  = 1 O F  1
C H A P T E R  = 3 6 . 0 5  
S E C T I O N  = 3 6 . 0 5 . 0 3 5  
T I T L E  = 3 6  

H E A D I N G S  T I T L E  3 6 .
P U B L I C  C O N T R A C T S .
C H A P T E R  0 5 .
W A G E S  A N D  H O U R S  O F  L A B O R .

C I T A T I O N  S E C .  3 6 . 0 5 . 0 3 5 .
C A T C H  L I N E

N O T I F I C A T I O N  O F  C O N T R A C T  A W A R D S .
T E X T  U P O N  A W A R D I N G  A P U B L I C  C O N S T R U C T I O N  C O N T R A C T ,  T H E  S T A T E  O R  A

P O L I T I C A L  S U B D I V I S I O N  O F  T H E  S T A T E  S H A L L
( 1 )  I M M E D I A T E L Y  N O T I F Y  T H E  C O M M I S S I O N E R  O F  L A B O R  O F  T H E  

A M O U N T  O F  T H E  C O N T R A C T ,  T H E  E F F E C T I V E  D A T E  O F  T H E  C O N T R A C T ,  
T H E  I D E N T I T Y  O F  T H E  C O N T R A C T O R  A N D  A L L  S U B C O N T R A C T O R S , T H E  
S I T E  O R  S I T E S  O F  C O N S T R U C T I O N  A N D  P R O V I D E  A P R O J E C T  
D E S C R I P T I O N ;  A N D

( 2 )  V E R I F Y  T H A T  T H E  B O N D I N G  R E Q U I R E M E N T S  O F  A S  3 6 . 2 5  
H A V E  B E E N  M E T  A N D  T H A T  T H E  R E Q U I R E M E N T S  O F  A S  0 8 . 1 8  H A V E  B E E N  
M E T .

H I S T O R Y  ( S E C .  3  C H  1 4 2  S L A  1 9 7 2 )

E N D  O F  D O C U M E N T

A S 3 6 . 0 5 . 0 4 0  D O C U M E N T "  5  O F  1 3  P A G E  = 1 O F  1
C H A P T E R  = 3 6 . 0 5
S E C T I O N  = 3 6 . 0 5 . 0 4 0
T I T L E  = 3 6

H E A D I N G S  T I T L E  3 6 .
P U B L I C  C O N T R A C T S .
C H A P T E R  0 5 .
W A G E S  A N D  H O U R S  O F  L A B O R .

1 1 T A T I O N  S E C .  3 6 . 0 5 . 0 4 0 .
I A T C H  L I N E

F I L I N G  S C H E D U L E  O F  E M P L O Y E E S ,  W A G E S  P A I D  A N D  O T H E R  I N F O R M A T I O N .  
T E X T  A L L  C O N T R A C T O R S  O R  S U B C O N T R A C T O R S  WHO P E R F O R M  W O R K  ON  A  P U B L I C

C O N S T R U C T I O N  C O N T R A C T  F O R  T H E  S T A T E  O R  F O R  A  P O L I T I C A L  
S U B D I V I S I O N  O F  T H E  S T A T E  S H A L L ,  B E F O R E  T H E  F R I T  A Y  O F  E A C H  W E E K ,  
F I L E  W I T H  T H E  D E P A R T M E N T  O F  L A B O R  A  S W O R N  A F F I D A V I T  F O R  T H E  
P R E V I O U S  W E E K ,  S E T T I N G  O U T  I N  D E T A I L  T H E  N U M B E R  O F  M E N  E M P L O Y E D ,  
W A G E S  P A I D ,  J O B  C L A S S I F I C A T I O N  O F  E A C H  E M P L O Y E E ,  H O U R S  W O R K E D  
E A C H  D A Y  A N D  W E E K ,  A N D  O T H E R  I N F O R M A T I O N  W H I C H  T H E  D E P A R T M E N T  O F  
L A B O R  R E Q U I R E S .

•I I  S T O R Y  ( S E C .  1 4 - 2 - 4  A C L  A  1 9 4 9 ;  AM S E C .  4 C H  1 4 2  S L A  1 9 7 2 )

E N D  O F  D O C U M E N T

i S 3 6 . 0 5 . 0 5 0  D O C U M E N T -  6  O F  1 3  P A G E  *  1 O F
C H A P T E R  "  3 6 . 0 5  
S E C T I O N  -  3 6 . 0 5 . 0 5 0  
T I T L E  *  3 6  

IE  A P I N G S  T I T L E  3 6 .
P U B L I C  C O N T R A C T S .
C H A P T E R  0 5 .
W A G E S  A N D  H O U R S  OP L A B O R .

S T A T I O N  S E C .  3 6 . 0 5 . 0 5 0 .
: A T C U  L I N E

H O U R S  T O  C O N S T I T U T E  D A Y ' S  W O R K .
E X T  R E P E A L E D  B Y  S E C .  1 C H  3  S L A  1 9 7 3 .

END OF D O C UM E NT



. > 0 6 . 0 5 . 0 6 0  D O C U M E N T -  7 O F  1 3  P A G E  = 1 O F  1
C H A P T E R  = 3 6 . 0 5
S E C T I O N  = 3 6 . 0 5 . 0 6 0
T I T L E  = 3 6

H E A D I N G S  T I T L E  3 6 .
P U B L I C  C O N T R A C T S .
C H A P T E R  0 5 .
W A G E S  A N D  H O U R S  O F  L A B O R .

C I T A T I O N  S E C .  3 6 . 0 5 . 0 6 0 .
C A T C H  L I N E

P E N A L T Y  F O R  V I O L A T I O N  O F  T H I S  C H A P T E R .
T E X T  A  C O N T R A C T O R  WHO V I O L A T E S  T H I S  C H A P T E R ,  I S  G U I L T Y  O F  A

M I S D E M E A N O R ,  A N D  U P O N  C O N V I C T I O N  I S  P U N I S H A B L E  B Y  A  F I N E  O F  N O T  
L E S S  T H A N  $ 1 0 0  N O R  M O R E  T H A N  $ 1 , 0 0 0 ,  O R  B Y  I M P R I S O N M E N T  F O R  N O T  
L E S S  T H A N  1 0  D A Y S  N O R  M O R E  T H A N  9 0  D A Y S ,  O R  B Y  B O T H .  E A C H  D A Y  A 
V I O L A T I O N  E X I S T S  C O N S T I T U T E S  A  S E P A R A T E  O F F E N S E .

H I S T O R Y  ( S E C .  1 4 - 2 - 6  A C L A  1 9 4 9 ;  AM S E C .  6  C H  1 4 2  S L A  1 9 7 2 )

E N D  O F  D O C U M E N T

A S 3 6 . 0 5 . 0 7 0  D O C U M E N T - -  8  O F  1 3  P A G E  = 1 O F  2
C H A P T E R  ~ 3 6 . 0 5  
S E C T I O N  = 3 6 . 0 5 . 0 7 0  
T I T L E  e  3 6  

H E A D I N G S  T I T L E  3 6 .
P U B L I C  C O N T R A C T S .
C H A P T E R  0 5 .
W A G E S  A N D  H O U R S  O F  L A B O R .

C I T A T I O N  S E C .  3 6 . 0 5 . 0 7 0 .
C A T C H  L I N E

W A G E  R A T E S  F O R  L A B O R E R S  A N D  M E C H A N I C S  ON P U B L I C  C O N T R A C T S .
T E X T  ( A )  T H E  A D V E R T I S E D  S P E C I F I C A T I O N S  F O R  A  P U B L I C  C O N S T R U C T I O N

C O N T R A C T  E X C E E D I N G  $ 2 , 0 0 0  T O  W H I C H  T H E  S T A T E  O R  A  P O L I T I C A L  
S U B D I V I S I O N  O F  T H E  S T A T E  I S  A  P A R T Y  W H I C H  R E Q U I R E S  O R  I N V O L V E S  
T H E  E M P L O Y M E N T  O F  M E C H A N I C S ,  L A B O R E R S ,  O R  F I E L D  S U R V E Y O R S  S H A L L  
C O N T A I N  A  P R O V I S I O N  S T A T I N G  T H E  M I N I M U M  W A G E S  T O  B E  P A I D  V A R I O U S  
C L A S S E S  O F  L A B O R E R S ,  M E C H A N I C S ,  O R  F I E L D  S U R V E Y O R S  A N D  T H A T  T H E  
R A T E  O F  W A G E S  S H A L L  B E  A D J U S T E D  T O  T H E  W(‘ G E  R A T E  F O R  E A C H  P A Y  
P E R I O D  A P P L I C A B L E  U N D E R  A S  3 6 . 0 5 . 0 1 0 .

( B >  R E P E A L E D  B Y  S E C .  1 7  C H  1 4 2  S L A  1 9 7 2 .
( C )  A  C O N T R A C T  F O R  P U B L I C  W O R K S  I N  T H E  S T A T E  O R  A  P O L I T I C A L  

S U B D I V I S I O N  S H A L L  C O N T A I N  P R O V I S I O N S  T H A T
( 1 )  T H E  C O N T R A C T O R  O R  I I I S  S U B C O N T R A C T O R S  S H A L L  P A Y  A L L  

E M P L O Y E E S  U N C O N D I T I O N A L L Y  A N D  N O T  L E S S  T H A N  O N C E  A  W E E K ;
( 2 )  W A G E S  M AY  N O T  B E  L E S S  T H A N  T H O S E  S T A T E D  I N  T H E  

A D V E  R  T I S  E  D  S  P  E  C I I "  I C  A 1 1 0 N S , RII  G A R  D L  E  S  S  0  F  T  H E  C O  N T  R  A  C T U  A  L  
R E L A T I O N S H I P  B E T W E E N  T H E  C O N T R A C T O R  O R  S U B C O N T R A C T O R S  A N D  
L A B O R E R S ,  M E C H A N I C S ,  O R  F I E L D  S U R V E Y O R S ,

( 3 )  T H E  S C A L E  O F  W A G E S  T O  B E  P A I D  S H A L L  B E  P O S T E D  B Y

' 4 S 3 6 . G 5 . w 7 0  D O C U M E N T ”  3  O F  1 3  P A G E  ~ 2  O F  2
T H E  C O N T R A C T O R  I N  A  P R O M I N E N T  A N D  E A S I L Y  A C C E S S I B L E  P L A C E  A T  
T H E  S I T E  O F  T H E  W O R K ,

( 4 )  T H E  S T A T E  O R  A P O L I T I C A L  S U B D I V I S I O N  S H A L L  W I T H H O L D  
S O  M U C H  O F  T H E  A C C R U E D  P A Y M E N T S  A S  I S  N E C E S S A R Y  T O  P A Y  T O  
L A B O R E R S ,  M E C H A N I C S ,  O R  F I E L D  S U R V E Y O R S  E M P L O Y E D  B Y  T H E  
C O N T R A C T O R  O R  S U B C O N T R A C T O R S  T H E  D I F F E R E N C E  B E T W E E N

( A / T H E  R A T E S  O F  W A G E S  R E Q U I R E D  B Y  T H E  C O N T R A C T  T O  
B E  P A I D  L A B O R E R S ,  M E C H A N I C S ,  O R  F I E L D  S U R V E Y O R S  O N  T H E  
W O R K ,  A N D

T H E  R A T E S  O F  W A G E S  I N  F A C T  R E C E I V E D  B Y  
L A  B  0  R E  R S , M E C U  A N I C S  0  R  F I E  L L  S U R V E  T 0 R S .

, I S T O R Y  ( S E C .  1 CM 5 2  S L A  1 9 5 9 ,  AM S E C S .  7 ,  0 ,  1 7  C H  1 4 2  S E A  1 9 7 2 ,  AM
, S E C .  2  CM  3 9  S L A  1 9 7 6 )
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o
A S 3 u . 0 5 . 0 3 0  D O C U M E N T ®  9 O F  1 3  P A G E  -  i O F  1

C H A P T E R  = 3 6 * 0 5  
S E C T I O N  -  3 6 * 0 5 . 0 3 0  
T I T L E  = 3 6

H E A D I N G S  T I T L E  3 6 .
P U B L I C  C O N T R A C T S *
C H A P T E R  0 5 .
W A G E S  A N D  H O U R S  O F  L A B O R .

C I T A T I O N  S E C .  3 6 . 0 5 . 0 3 0 .
C A T C H  L I N E

F A I L U R E  T O  P A Y  A G R E E D  W A G E S .
T E X T  E V E R Y  C O N T R A C T  W I T H I N  T H E  S C O P E  O F  A S  3 6 . 0 5 . 0 7 0  S H A L L  C O N T A I N  A

P R O V I S I O N  T H A T  I F  I T  I S  F O U N D  T H A T  A  L A B O R E R , M E C H A N I C , O R  F I E L D  
S U R V E Y O R  E M P L O Y E D  B Y  T H E  C O N T R A C T O R  O R  S U B C O N T R A C T O R  F A S  B E E N  O R  
I S  B E I N G  P A I D  A  R A T E  O F  W A G E S  L E S S  T H A N  T H E  R A T E  O F  W A G E S  
R E Q U I R E D  B Y  T H E  C O N T R A C T  T O  B E  P A I D ,  T H E  S T A T E  O R  I T S  P O L I T I C A L  
S U B D I V I S I O N  M A Y ,  B Y  W R I T T E N  N O T I C E  T O  T H E  C O N T R A C T O R ,  T E R M I N A T E  
T H E  C O N T R A C T O R ’ S  R I G H T  T O  P R O C E E D  W I T H  T H E  W O R K  O R  T H E  P A R T  O F  
T H E  W O R K  F O R  W H I C H  T H E R E  I S  A  F A I L U R E  T O  P A Y  T H E  R E Q U I R E D  W A G E S  
A N D  T O  P R O S E C U T E  T H E  W O R K  T O  C O M P L E T I O N  B Y  C O N T R A C T  O R  O T H E R W I S E ,  
A N D  T H E  C O N T R A C T O R  A N D  H I S  S U R E T I E S  A R E  L I A B L E  T O  T H E  S T A T E  O R  
I T S  P O L I T I C A L  S U B D I V I S I O N  F O R  E X C E S S  C O S T S  F O R  C O M P L E T I N G  T H E  
W O R K .

-! I  S T O R Y  ( S E C .  2  C H  5 2  S L A  1 9 5 9 )

E N D  O F  D O C U M E N T

A S 3 6 . 0 5 . 0 9 0  D O C U M E N T -  1 0  O F  1 3  P A G E  -  1 O F  2
C H A P T E R  *  3 6 . 0 5  
S E C T I O N  == 3 6 . 0 5 . 0 9 0  
T I T L E  ■ 3 6

H E A D I N G S  T I T L E  3 6 .
P U B L I C  C O N T R A C T S .
C H A P T E R  0 5 .
W A G E S  A N D  H O U R S  O F  L A B O R .

: I T A T I O N  S E C . 3 6 . 0 5 . 0 9 0 .
J A T C H  L I N E

P A Y M E N T  O F  W A G E S  F R O M  W I T H H E L D  P A Y M E N T S  A N D  L I S T I N G  C O N T R A C T O R S  
W H 0  V 1 0 1_ A T E  C  0  N T  R  A  C  T  S  .

P E X T  ( A )  T H E  S T A T E  D I S B U R S I N G  O F F I C E R  I N  T H E  C A S E  O F  A  S T A T E
C O N T R A C T  A N D  T H E  L O C A L  F I S C A L  O F F I C E R  I N  T H E  C A S E  O F  A  P O L I T I C A L  
S U B D I V I S I O N  C O N T R A C T  S H A L L  P A Y  D I R E C T L Y  T O  L A B O R E R S ,  M E C H A N I C S  O R  
F I E L D  S U R V E Y O R S  F R O M  A C C R U E D  P A Y M E N T S  W I T H H E L D  U N D E R  T H E  T E R M S  O F  
T H E  C O N T R A C T  T H E  W A G E S  D U E  L A B O R E R S ,  M E C H A N I C S  O R  F I E L D  S U R V E Y O R S  
U N D E R  A S  3 6 . 0 5 . 0 7 0 .

<B> T H E  S T A T E  D I S B U R S I N G  O F F I C E R  O R  T H E  L O C A L  F I S C A L  O F F I C E R  
SI-. '- 'Ll . D I S T R I B U T E  T O  A L L  D E P A R T M E N T S  O F  T H E  S T A T E  G O V E R N M E N T  A N D  
, 0  A L L  P O L I T I C A L  S U B D I V I S I O N S  O F  T H E  S T A T E  A  L I S T  G I V I N G  T H E  

N A M E S  O F  P E R S O N S  WHO H A V E  D I S R E G A R D E D  T H E I R  O B L I G A T I O N S  1 0  
E M P L O Y E E S *  NO P E R S O N  A P P E A R I N G  ON T H I S  L I S T  A N D  NO F I R M ,
C O R P O R A T I O N ,  P A R T N E R S I - ! T .  O R  A S S O C I A T I O N  I N  W H I C H  T H E  P E R S O N  H A S
A N  I N T E R E S T  M A Y  W O R K  A S  A  C O N T R A C T O R  O R  S U B C O N T R A C T O R  ON  A P U B L I C  
C O N S T R U C T I O N  C O N T R A C T  F O R  T H E  S T A T E  O R  A  P O L I T I C A L  S U B D I V I S I O N  O F  
T H E  S T A T E  U N T I L  T H R E E  P E A R S  A F T E R  T H E  D A T E  O F  P U B L I C A T I O N  O F  T H E  
L I S T .  I F  T H E  A C C R U E D  P A Y M E N T S  W I T H H E L D  U N D E R  T H E  C O N T R A C T  A R E  
I N S U F F I C I E N T  T O  R E I M B U R S E  , , u . L  7,1. O N E R S ,  M E C H A N I C S ,  O R  F I E L D

C S 3 6 . 0 5 . 0 9 0  D O C U M E N T -  1 0  O F  1 3  P A G E  -  2  O F  2
S U R V E Y O R S  W I T H  R E S P E C T  T O  WHOM T H E R E  H A S  B E E N  A F A I L U R E  T O  P A Y  
T H E  W A G E S  R E Q U I R E D  U N D E R  A S  3 6 * 0 5 . - 0 7 0 ,  T H E  L A B O R E R S ,  M E C H A N I C S  O R  
F I E L D  S U R V E Y O R S  H A V E  T H E  R I G H T  O F  A C T I O N  O R  I N T E R V E N T I O N  O R  B O T H  
A G A I N S T  T H E  C O N T R A C T O R  A N D  H I S  S U R E T I E S  C O R F  E R R E D  B Y  L A W  U P O N  
P E R S O N S  F U R N I S H I N G  L A B O R  O R  M A T E R I A L S ,  A N D  I N  T H E  P R O C E E D I N G S  I T  

. I S .  N O T  A  D E F E N S E  T H A T  T H E  L A B O R E R S ,  M E C H A N I C S  O R  F I E L D  S U R V E Y O R S  
A C C E P T E D  O R  A G R E E D  T O  A C C E P T  L E S S  T H A N  T H E  R E Q U I R E D  R A T E  O F  W A G E S  
•. R  * O i _ J N  i i i!lI. L  i j iA 0L  R E !  UN i/S  *
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A S 3 6 . 0 5 . i 0 0  D O C U M E N T -  i i  O F  1 3  P A G E  = i O F  1
C H A P T E R  = 3 6  * 0 5  
S E C T I O N  -  3 6 . 0 5 . 1 0 0  
T I T L E  -  3 6  

H E A D I N G S  T I T L E  3 6 .
P U B L I C  C O N T R A C T S .
C H A P T E R  0 5 .
W A G E S  A N D  H O U R S  O F  L A B O R .

C I T A T I O N  S E C .  3 6 . 0 5 . 1 0 0 .
C A T C H  L I N E

E F F E C T  O F  A S  3 6 . 0 5 . 0 7 0  -  3 6 . 0 5 . 1 1 0  O N  O T H E R  L A W S .
T E X T  A S  3 6 . 0 5 . 0 7 0  -  3 6 . 0 5 . 1 1 0  D O  N O T  S U P E R S E D E  O R  I M P A I R  A U T H O R I T Y

G R A N T E D  B Y  S T A T E  L A W  T O  P R O V I D E  F O R  T H E  E S T A B L I S H M E N T  O F  S P E C I F I C  
W A G E  R A T E S .

H I S T O R Y  ( S E C .  4  C H  5 2  S L A  1 9 5 9 ;  AM S E C .  1 0  C H  1 4 2  S L A  1 9 7 2 )

E N D  O F  D O C U M E N T

A S 3 6 . 0 5 . 1 1 0  D O C U M E N T - -  1 2  O F  1 3  P A G E  -  1 O F  1
C H A P T E R  -- 3 6 . 0 5
S E C T I O N  a  3 6 . 0 5 . 1 1 0
T I T L E  «  3 6

H E A D I N G S  T I T L E  3 6 .
P U B L I C  C O N T R A C T S .
C H A P T E R  0 5 .
W A G E S  A N D  H O U R S  O F  L A B O R .

C I T A T I O N  S E C .  3 6 . 0 5 . 1 1 0 .
C A T C H  L I N E

C O N T R A C T S  E N T E R E D  I N T O  W I T H O L J i  A D V E R T I S I N G .
T E X T  T H E  F A C T  T H A T  A  P U B L I C  C O N T R A C T  A U T H O R I Z E D  B Y  L A W  I S  E N T E R E D  I N T O

U P O N  A C O S T - P L U S - A - F I X E D - F E E  B A S I S  O R  O T H E R W I S E ,  W I T H O U T -  
A D V E R T I S I N G  F O R  P R O P O S A L S ,  D O E S  N O T  M A K E  A S  3 6 . 0 5 . 0 7 0  -  3 6 . 0 5 . 1 1 0  
I N A P P L I C A B L E  I F  T H E Y  A R E  O T H E R W I S E  A P P L I C A B L E  T O  T H E  C O N T R A C T .  

H I S T O R Y  ( S E C .  5.  C H  5 2  S L A  1 9 5 9 )

E N D  O F  D O C U M E N T

A S 3 6 . 0 5 . 1 2 0  D O C U M E N T -  1 3  O F  1 3  P A G E  -  1 O F  1
C H A P T E R  «  3 6 . 0 5
S E C T I O N  «  3 6 . 0 5 . 1 2 0
T I T L E  a  3 6

• I E A D J . N G S  T I T L E  3 6 .
P U B L I C  C O N T R A C T S .
C H A P T E R  0 5 .
W A G E S  A N D  H O U R S  O F  L A B O R .

1 1 T A T I O N  S E C . 3 6 . 0 5 . 1 2 0 .
C A T  C H  L I N E

R  E C U  L  A  T  i: 0  N S  G 0  V E  R  N I N  G C  0  N T  R  A C  T  0  R  S .
TEXT R E P E A L E D  B Y  S E C .  1 7  C H  1 4 2  S L A  1 9 7 2 .

v ,v 6G  1 *  E N D  O F  D O C U M E N T S  I N  L I S T  -  E N T E R  R E T U R N  O R  A N O T H E R  C O M M A N D .



Donald R. Wilson 
March 1, 1983 
Page two

Please investigate the applicability of the Davis-Bacon Act to projects 
handled as described above and let me know of your conclusions so that I 
may inform the municipalities in my district.

Thank you.
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DEPARTMENT OF L AW

OFFICE OF THE ATTORNEY GENERAL

A p r i l  19, 1983

Bill Sheffield, Governor

POUCH K  -  STATE CAPITOL 
JU N EAU ,ALASKA  99811 
PHONE: (907) 465-3600

Hon. J o h n  C. Sackett 
Senate
A l a s k a  State L e g i s l a t u r e  
P o u c h  V
Juneau, A K  99811

Re: A p p l i c a b i l i t y  of AS 36.-
05.010 -- 36.05.110 to 
f o r c e d - a c c o u n t i n g  
Our file no.: 3 6 6 - 5 5 A -83

D e a r  Senator Sackett:

This letter r e s p o n d s  to your inquiry r e g a r d i n g  w h ethe r 
the prevai ling w a g e . s t i p u l a t i o n s  r e q u i r e d  under the L i t t l e  Davis- 
Bacon Act, AS 36.05.010 -- 36.05.110, apply where a m u n i c i p a l i t y  
or a Rural E d u c a t i o n  A t t e n d a n c e  Area (REAA) use their own e m p l o y­
ees to p e r f o r m  w o r k  on a p ubli c w o r k s  project. It is our v i e w  
that m u n i c i p a l i t i e s  or REAAs w h i c h  use their own employees on a 
p u b l i c  works project, a p r a c t i c e  c o m m o n l y  r e f erred to as "forced- 
accoun t i n g , "  are n ot r e q u i r e d  to pay p r e v a i l i n g  wages. Where 
state funds are involved, however, other statutory provisions may 
limit the instances w h e n  f o r c e d - a c c o u n t i n g  is appropriate.

The p r e v a i l i n g  wag e r e q u i r e m e n t  is set forth in AS 36.-
05.010, w h i c h  provides in p e r t i n e n t  part:

WA G E  RATES ON P U B L I C  CONSTRUCTION. A  c o n­
tractor or s u b c o n t r a c t o r  w h o  performs  w o r k  on 
public c o n s t r u c t i o n  in the state, as defined 
by AS 36.95.010(3), shall pay not less than 
the current p r e v a i l i n g  rate of w a g e s  for work  
of a similar n a t u r e  in the r e g i o n  in w h i c h  
the w o r k  is done.

The statute p l a i n l y  applies only to contractor or s u b­
contra c t o r s  under co ntract for p ublic works. Where the state or 
a p o l i t i c a l  subdi v i s i o n  uses its own emp loyees to p e r f o r m  public 
construction, the L i t t l e  D a v i s - B a c o n  Act does not apply. 1978 
Inf. Op. Att y Gen. (Oct. 11; J66-195-79). See Annot. 18 A.L.R.- 
3d 944 (1968). ------------

03-C5LH
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We have n o t  d i s c o v e r e d  any case auth ority w h i c h  imposes 
any limit on the a u t h o r i t y  of a public employer to f o r c e - a c c o u n t . 
We note, however, that courts w h i c h  address the distin c t i o n  drawn 
in a p r e v a i l i n g  w a g e  p r o v i s i o n  b e t w e e n  p u b l i c  employees and those 
of a c o n t r a c t o r  j u s t i f y  the d i s t i n c t i o n  due to the p e r c e i v e d  b e n­
efits of p u b l i c  employment. The presumption, here, is that p u b­
lic e m p l o y m e n t  is m o r e  p e r m a n e n t  and offers an emp loyee other 
e c o n o m i c  advan tages such as fringe benefits. See City of 
M o n m o u t h  v. L o r e n z , 195 N . E . 2 d  661 (111. 1963) (inclusion of p u b­
lic emplo y e e s  in p r e v a i l i n g  w a g e  p r e v i s i o n  v i o l a t e d  c o n s t i t u t i o n­
al g u a r a n t e e  to equal protection). If, w h e n  a m u n i c i p a l i t y  or an 
R E A A  empl oys persons on a sporatic, p r o j e c t - b y - p r o j e c t  basis, the 
p u b l i c  employees do not o b t a i n  the advantages typicall y available 
t h r o u g h  p u b l i c  employment, a court m a y  conclude that forced- 
a c c o u n t i n g  cannot serve to circumve nt p r e v a i l i n g  w a g e  r e q u i r e­
ments. See 1983 Inf. Op. A t t ' y  Gen. (Mar. 11; 366-267-83)
(Little D a v i s - B a c o n  A c t  a p p l i c a b l e  to certain design a t e d  grants). 
See also City and B o r o u g h  of Sitka v. C o n struction and General 
La b or ers Local 9 4 2 , 644 P . 2 d  227 (Alaska 1982),.

W h i l e  a m u n i c i p a l i t y  or an R E A A  may construct a project 
t h rou gh f orced a c c o u n t i n g  w i t h o u t  b e i n g  subject to prevailin g 
w a g e  r e q uirements, the m o r e  diffic ult inquiry is wh en forced-ac- 
co u n t i n g  is an a v a i l a b l e  option. Where state funds are used, the 
g e ner al p r e f e r e n c e  for the a w a r d  of contracts through public bid 
is set forth in AS 35.15.010(a):

Except as p r o v i d e d  in AS 36.98 and AS 44.33.- 
300, it shall be the general policy of the 
de p a r t m e n t  to r e q u i r e  the c o nstructio n of all 
p ublic w o r k s  u n d e r  bid contract. However, 
w h e n  he e s t i m a t e d  cost of a constru ction 
p r o j e c t  is less than $100,000, or when it a p­
pears to b e  in the best interests of the 
s t a t e , the d e p a r t m e n t  m ay p e r f o r m  the work, 
n o t w i t h s t a n d i n g  any other provisions of law.
A  comple te r e c o r d  shall b e  kept by the c o m­
m i s s i o n e r  or the commi s s i o n e r ' s  designee of 
all trans a c t i o n s  entere d into und er this s e c­
tion i n c l u d i n g  names o^ employees involved in 
the transactions.

(Emphasis added.)

A  m u n i c i p a l i t y  m ay r e q u e s t  the assumption of "all or 
part of the [Department of T r a n s p o r t a t i o n  and Public Facilities'] 
r e s p o n s i b i l i t i e s  r e l a t i n g  to the planning, design and
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c o n s t r u c t i o n  of a p u b l i c  w o r k s  p r o ject of the state that is to be 
lo cated w i t h i n  the b o u n d a r i e s  of the m u n i c i p a l i t y  and that w o u l d  
o t h e r w i s e  be c o n s t r u c t i o n  in the m a n n e r  p r o v i d e d  by AS 35.15.- 
010." AS 35.15.080. A r g u a b l y  among the a s s u m e d  r e sponsi bilities 
is the r e s p o n s i b i l i t y  to dete rmine under AS 3 5 . 1 5.010 w h e t h e r  "it 
appears to be in the b e s t  interests of the state" for the 
depar t m e n t  to p e r f o r m  the work, n o t w i t h s t a n d i n g  that the public 
w o r k  costs in excess of $100,000. 1/

An REAA, in turn, m a y  a ssume "the r e s p o n s ibi lities 
r e l a t i n g  to the planning, design and c o n s t r u c t i o n  of a school or 
an e d u c a t i o n - r e l a t e d  facility, l o c a t e d  w i c h i n  the b oundaries or
o p e r a t i n g  areas of t h e . . . [ R E A A ] ." AS 14.11.020. 2/ Title 14,
however, does not define the Depar t m e n t  of Educat i o n ' s  " r e s p o n­
sibili t i e s "  w h i c h  m a y  be assumed by an REAA. 3/ W e r e  the D e p a r t­
men t  of E d u c a t i o n  to r etain r e s p o n s i b i l i t y  for the c onstruction 
of a school project, the public b i d  r e q u i r e m e n t s  set forth in AS
35.15 w o u l d  be applicable. Consequently, an R E A A  w h i c h  assumes 
r e s p o n s i b i l i t y  for & school proje ct is subject  to the pre ference
for public b i d d i n g  u n d e r  AS 35.15.010.

IV A  c o u n t e r v a i l i n g  argu ment is that only a state a gen cy has the 
re q u i s i t e  b r e a d t h  of p e r s p e c t i v e  to m a k e  a d e t e r m i n a t i o n  of what 
is in the best int erest of the state. For purposes of this
opinion, we assume that the best interest d e t e r m i n a t i o n  is 
delegable. Moreover, it is a separate inquiry w h e t h e r  D O T / P F  may 
by  r e g u l a t i o n  limit the au thority to f o r c e - a c c o u n t . See AS
35.15.080(f).

2/ Indeed, p rior the a d o p t i o n  of ch. 92, SLA 1982, AS 35.15.080 
also p r o v i d e d  for the a s s u m p t i o n  of r e s p o n s i b i l i t y  in a local 
p u bli c works p r o j e c t  by b o t h  a m u n i c i p a l i t y  and an REAA. We note 
that other p r o v i s i o n s  in AS 35.15 w h i c h  r elate to an assum p t i o n  
b y  an R E A A  w e r e  not amended. In particular, w e  do not interpret 
AS 35.05.080(f) to impose an i n depen dent o b l i g a t i o n  for an REAA
to pay p r e v a i l i n g  w a g e s  to its own emp loyees e n g a g e d  in w o r k  on a
p u bli c project.

3/ Presumably, an R E A A  also assumes the concomitant 
r e s p o n s i b i l i t y  to d e t e rmine  w h e t h e r  f o r c e d - a c c o u n t i n g  w o u l d  be in 
the public interest. £^ee s u p r a , note 2. We are advis ed that, as 
r e q u i r e d  b y  AS 14.11. (T20 (d) , the D e p a r t m e n t  of E d u c a t i o n  is 
p r e s e n t l y  drafting r egul a t i o n s  w h i c h  relate to the a s s u m p t i o n  of 
de p a r t m e n t a l  respons ibilities.
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W e  f i n a l l y  offer an o b s e r v a t i o n  r e g a r d i n g  the f l e x i b i l­
ity of a m u n i c i p a l i t y  or an R E A A  to use its own employees on a 
p u b l i c  w o r k s  p r o j e c t  w h i c h  costs in excess of $100,000.

W h i l e  a d e g r e e  of d e f e r e n c e  w o u l d  be due an a d m i n i s­
trative d e t e r m i n a t i o n  of w h e n  it is in the "public interest" to 
f o r c e - a c c o u n t  r a t h e r  than contract for services, w e  caution that 
an a n t i c i p a t e d  r e d u c t i o n  in p r oje ct costs m a y  not, b y  itself, be 
a s u f f i c i e n t  ba sis for that determination. The A l a s k a  Supreme 
Court a d d r e s s e d  an analogous c l a i m  in City and B o r o u g h  of Sitka 
v. C o n s t r u c t i o n  a n d  G e ner al L a b o r e r s  L ocal 644 P. 2d 111
(Alaska I D 8 2 ) . S i t k a  had a t t e m p t e d  to e x ecute a timber sale 
c o n t r a c t  s e p a r a t e  f r o m  a dam c o n s t r u c t i o n  contract subject to the 
L i t t l e  D a v i s - B a c o n  w a g e  stipulations. The separate timb er sale 
c o n tract a l l o w e d  S i t k a  to m a x i m i z e  the v a l u e  of the m e r c h a n t i b l e  
timber on the d a m  site. The court, however, r e j e c t e d  Sitka's 
attempt to e n h a n c e  economic returns t h r o u g h  the a v o i d a n c e  of 
c o n t r a c t u a l  p r e v a i l i n g  w a g e  stipulations.

Sitka's  position, in essence, invites the 
g o v e r n m e n t  to sever from a p u b l i c  c o n s t r u c­
tion b i d  o f f e r i n g  any aspect of the en deavor 
w h i c h  m a y  h a v e  an u n r e l a t e d  p r o f i t  incentive, 
such as the remova l of a n a t u r a l  resource.
Such a r u l e  i m p e r m i s s i b l y  enables a public 
a g e n c y  to p r o f i t  at the e x pens e of w o r k e r s  
e n g a g e d  in a ctiv ities i n s t r u m e n t a l  to a p u b­
lic c o n s t r u c t i o n  project.

644 P . 2d at 233. The Sitka analysis suggests that a m u n i c i p a l i t y  
or an R E A A  m u s t  a r t i c u l a t e  other c o n s i d e r a t i o n s  in support of a 
f i ndi ng that f o r c e - a c c o u n t i n g  a p a r t i c u l a r  p r ojec t is in the best 
interests of the public.

We h o p e  this responds to your concerns. P lease feel 
free to c o n tact  us if y o u  have any f u r t h e r  questions on this 
matter.

N O R M A N  C. G O R S U C H  
A T T O R N E Y  G E N E R A L

^/Jonathan B. Rubini 
Asd'istant A t t o r n e y  General

JBR:jb
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A p p l i c a b i l i t y  of L i t t l e  
D a v i s - B a c o n  A c t

(AS 3 6 . 0 5 . 0 1 0 - . 1 1 0 )  
to  R o a d  M a i n t e n a n c e  a n d  
R e p a i r  P r o j e c t s

Y o u  h a v e  r e q u e s t e d  ou r  a s s i s t a n c e  in 
r e s o l v i n g  an a p p a r e n t  d i s p u t e  b e t w e e n  t he  D e p a r t m e n t  of  
L a b o r  a n d  th e M a t a n u s k a - S u s i t n a  B o r o u g h  c o n c e r n i n g  the 
a p p l i c a b i l i t y  o f  th e  p r e v a i l i n g  w a g e  r e q u i r e m e n t s  
c o n t a i n e d  in A l a s k a ' s  " L i t t l e  D a v i s - B a c o n  Ac t"
(AS 3 6 . 0 5 . 0 1 0 - . 1 1 0 )  to r o a d  a n d h i g h w a y  m a i n t e n a n c e  and 
r e p a i r  p r o j e c t s .  A s  p a r t  of o ur  i n q u i r y ,  w e  h a v e  a l s o  
r e v i e w e d  t h e  c o r r e s p o n d e n c e  b e t w e e n  t h e  D e p a r t m e n t  a n d 
th e B o r o u g h  on  t h i s  subjec t.

A S  3 6 . 0 5 . 0 1 0  r e q u i r e s  c o n t r a c t o r s  a n d  s u b c o n­
t r a c t o r s  p e r f o r m i n g  w o r k  on " p u b l i c  c o n s t r u c t i o n "  in 
th e  s t a t e  to p a y  " n o t  less t h a n  the  p r e v a i l i n g  r a t e  of 
w a g e s  fo r w o r k  of a s i m i l a r  n a t u r e  in t h e  r e g i o n  in 
w h i c h  th e w o r k  is d o n e . "  AS. 3 6 . 0 5 . 0 3 0  a u t h o r i z e s  the 
A l a s k a  D e p a r t m e n t  of  L a b o r  to d e t e r m i n e  p r e v a i l i n g  w a g e  
rates, a n d  w h e t h e r  o r n ot  a g i v e n  p r o j e c t  is s u b j e c t  to 
the L i t t l e  D a v i s - B a c o n  Act.

A S  3 6 . 9 5 . 0 1 0 ( 3 )  d e f i n e s  " p u b l i c  c o n s t r u c t i o n "  
as f o l l o w s ,  in p e r t i n e n t  part:

" P u b l i c  c o n s t r u c t i o n "  or  '.'public 
w o r k s "  m e a n s  the o n - s i t e  f i e l d  
s u r v e y i n g ,  e r e c t i o n ,  
r e h a b i l i t a t i o n ,  a l t e r a t i o n ,  
e x t e n s i o n  o r r ep air , i n c l u d i n g  
p a i n t i n g  o r r e d e c o r a t i n g  of 
b u i l d i n g s ,  of h i g h w a y s  or o t h e r  
i m p r o v e m e n t s  to re a l p r o p e r t y  u n d e r  
c o n t r a c t  for th e state, [or] a 
p o l i t i c a l  s u b d i v i s i o n  o f  the 
s t a t e ....

\
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T h e  c e n t r a l  q u e s t i o n  in t hi s i n q u i r y  is: h o w  b r o a d  is 
the d e f i n i t i o n  of " r e p a i r "  u n d e r  AS 3 6 . 9 5 . 0 1 0 ( 3 ) ,  and 
d o e s  it e x t e n d  to c o v e r  r o u t i n e  " m a i n t e n a n c e "  w o r k  on 
p u b l i c  st re et s,  r o a d s  or h i g h w a y s ?

T h e  a p p l i c a b i l i t y  of the L i t t l e  D a v i s - B a c o n  
A c t  to p a r t i c u l a r  p u b l i c  p r o j e c t s  in A l a s k a  has  be e n 
a d d r e s s e d  in at l e a st  t h r e e  p r i o r  o p i n i o n s  fro m this 
o f f i c e .  An A u g u s t  1977 m e m o r a n d u m  c o n c l u d e d  that  a 
c o n t r a c t  for w i n d o w  w a s h i n g  s e r v i c e s  b e t w e e n  the state 
and a p r i v a t e  c o n t r a c t o r  w a s  n o t  s u b j e c t  to the p r o v i­
sio n s  of AS  36 (Ronald W. L o r e n s e n ,  A u g u s t  5, 1977). A  
M a r c h  1981 m e m o r a n d u m  found th at  c o n t r a c t s  for s n o w  
r e m o v a l  fr o m  s ta te  a i r p o r t s  and r o a d s  w e r e  no t c o n­
tr act s for " p u b l i c  c o n s t r u c t i o n "  s u b j e c t  to the r e q u i r e­
m e n t s  of AS  36 (John B. G a g u i n e ,  M a r c h  10, 1981). A  
t h ir d o p i n i o n  in A u g u s t  1979 c o n c l u d e d  that  c o n t r a c t s  
for h i g h w a y  m a i n t e n a n c e  on the N o r t h  S l o p e  H a u l  Road  
w e r e  s u b j e c t  to the p r e v a i l i n g  w a g e  and b o n d i n g  r e q u i r e­
m e n t s  of AS  36 (Larry W o od , A u g u s t  14, 1979). It was  
n o te d in th is  l at t e r  o p i n i o n  th at  m o s t  c o u r t s  have  
f o un d the c o n c e p t s  of " m a i n t e n a n c e’’ and " r e p a i r "  - as 
th ey r e l a t e  to streets,, ro ads  and h i g h w a y s  - to be 
s y n o n y m o u s  for all p r a c t i c a l  p u r p o s e s .

In a d e c i s i o n  just r e l e a s e d ,  the A l a s k a  
S u p r e m e  C o u r t  for the f ir st  time r e v i e w e d  the a p p l i c a­
bi l i t y  of the L i t t l e  D a v i s - B a c o n  A c t  to a s p e c i f i c  
p u b l i c  p r o j e c t .  C ity and B o r o u g h  o f S i t k a  v. C o n s t r u c­
tion and G e n e r a l  L a b o r e r s  Local 942, O p i n i o n  No. 2495 
(Alaska S u p r e m e  C o u r t ,  M a y  7, 1982). T h e  p r i n c i p a l  
issue in th e c a s e  w a s  w h e t h e r  a c o n t r a c t  for the sale 
of t i m b e r  b e t w e e n  the C i t y  and B o r o u g h  of S i t k a  and a 
p r i v a t e  l o g g i n g  c o m p a n y  p r e p a r a t o r y  to a d a m  c o n s t r u c t i o n  
p r o j e c t  w a s  " p u b l i c  c o n s t r u c t i o n "  s u b j e c t  to the w a g e  
p r o t e c t i o n s  a f f o r d e d  by  L i t t l e  D a v i s - B a c o n .  T h e  c o u r t  
h e l d  th a t e v e n  t h o u g h  a t i m b e r  sale  c o n t r a c t  s t a n d i n g  
a l on e m i g h t  n o r m a l l y  be o u t s i d e  the s c o p e  of L i t t l e  
D a v i s - B a c o n ,  it n o n e t h e l e s s  w a s  s u b j e c t  to the Ac t  
b e c a u s e  the s u b j e c t  m a t t e r  of the c o n t r a c t  w a s  " s u b s t a n­
ti a l l y  r e l a t e d "  to " p u b l i c  c o n s t r u c t i o n " .  In m a k i n g  
its d e c i s i o n ,  the c o u r t  r el i e d  h e a v i l y  on fed er al
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r e g u l a t i o n s  u n d e r  the D a v i s - B a c o n  Act , w h i c h  i n d i c a t e d  
t h a t  c l e a r i n g  d o n e  at a d a m  site in p r e p a r a t i o n  for the 
d a m ' s  c o n s t r u c t i o n  w a s  " c o n s t r u c t i o n "  w i t h i n  the 
p u r v i e w  of the D a v i s - B a c o n  Act. A c c o r d i n g l y ,  the c o u r t  
found that  the c l e a r i n g  of t i m b e r  and its s u b s e q u e n t  
sal e w a s  such  an i n t e g r a l  p a r t  of the e n t i r e  da m 
c o n s t r u c t i o n  p r o j e c t  th at  it c o n s t i t u t e d  " p u b l i c  
c o n s t r u c t i o n " .  It r e j e c t e d  S i t k a ' s  c o n t e n t i o n  that  
b e c a u s e  the t i m b e r  sa le  c o n t r a c t  ha d b e e n  s e v e r e d  fro m 
the d am  c o n s t r u c t i o n  c o n t r a c t  it w a s  o u t s i d e  the s c op e 
of L i t t l e  D a v i s - B a c o n  c ov er a g e .

M o r e o v e r ,  the c o u r t  r e a f f i r m e d  t h a t  the 
f u n d a m en ta l  p u r p o s e  of the L i t t l e  D a v i s - B a c o n  A c t  is 
"to a s s u r e  that e m p l o y e e s  e n g a g e d  in p u b l i c  c o n s t r u c t i o n  
r e c e i v e  at l e a s t  the p r e v a i l i n g  w a g e "  an d  t h a t  "the 
f oc us of the Act, q u i t e  c l e a r l y ,  is to the b e n e f i t  of 
the e m p l o y e e s ,  not  the c o n t r a c t i n g  p r i n c i p a l s " .  S l i p  
o p i n i o n  at 15. T h e  c o u r t  a l s o  c i t e d  a l e a d i n g  f ed era l 
case h o l d i n g  that the l a n g u a g e  of the D a v i s - B a c o n  A c t  
and its l e g i s l a t i v e  h i s t o r y  " p l a i n l y  s h o w  that it w a s  
not e n a c t e d  to b e n e f i t  c o n t r a c t o r s ,  b u t r a t h e r  to 
p r o t e c t  t h e i r  e m p l o y e e s  fr o m s u b s t a n d a r d  e a r n i n g s  by 
fi xin g a floor u n d e r  w a g e s  on G o v e r n m e n t  p r o j e c t s . "
C i t y  and B o r o u g h  of S i t k a , s u p r a , sl i p op. at 15 n.ll, 
q u o t i n g  U.S. v. B i n g h a m t o n  C o n s t r u c t i o n  Co., 347 U.S.
171 , 177 (1953) .

T h e  fed era l D a v i s - B a c o n  r e g u l a t i o n s  r e l i e d  
up o n by the A l a s k a  S u p r e m e  C o u r t  in C i t y  an d B o r o u g h  of 
S i tk a d e f i n e  the t e r m s  " c o n s t r u c t i o n 77̂  " p r o s e c u t i o n " , 
" c o m p l e t i o n "  or " r e p a i r "  to m e a n  "all t y p e s  of w o r k 
done on a p a r t i c u l a r  b u i l d i n g  or w o r k  at the site  
t h e r e o f . . .  i n c l u d i n g  w i t h o u t  l i m i t a t i o n, a l t e r i n g ,  
re m o d e l i n g ,  p a i n t i n g  and d e c o r a t i n g ,  the t r a n s p o r t i n g  
of m a t e r i a l s  and s u p p l i e s  to or from the b u i l d i n g  or 
w o r k . . . "  29 C. F. R . § 5.2(g) (1981) ( em ph as is  added ).
On the o t h e r  hand, the s am e r e g u l a t i o n s  d e f i n e  the 
terms " b u i l d i n g "  or "work" to g e n e r a l l y  i n c l u d e  " c o n­
s t r u c t i o n  a c t i v i t y  as d i s t i n g u i s h e d  from m a n u f a c t u r i n g ,  
f u r n i s h i n g  of m a t e r i a l s ,  or s e r v i c i n g  an d m a i n t e n a n c e  
w o r k " . 29 C.F .R . § 5.2(f) (1981) ( em ph as is  adde d) .
U n f o r t u n a t e l y ,  the f ed er al r e g u l a t i o n s  d o  not  e l a b o r a t e
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on the a p p a r e n t  d i s t i n c t i o n  b e t w e e n  " r e pa ir " and 
" s e r v i c i n g  or m a i n t e n a n c e "  work.

Th e  few a u t h o r i t i e s  w h i c h  d i s c u s s  the c o n c e p t s  
of " r e pa ir " and " m a i n t e n a n c e "  as t h e y  r e l a t e  to st ree ts , 
r oa ds and h i g h w a y s  g e n e r a l l y  i n d i c a t e  th a t the t er ms 
are  e s s e n t i a l l y  s y n o n y m o u s .  B l a c k ' s  L a w  D i c t i o n a r y  
(Rev. 4th ed. 1968) d e f i n e s  " r e p a i r s "  as " r e s t o r a t i o n  
to s o u n d n e s s ;  r e p a r a t i o n ;  v/ork d o n e  to p r o p e r t y  to ke ep  
it in good  o r d e r . "  T h e  same a u t h o r i t y  d e f i n e s  " m a i n t e­
nanc e "  as "acts of re pa i r  and o t h e r  acts  to p r e v e n t  a 
d e c li ne , la ps e or c e s s a t i o n  fr o m e x i s t i n g  s t a t e  or 
c o n d i t i o n " .  " M a i n t a i n "  as us ed  in a s t at e s t a t u t e  
r e f e r r i n g  to m a i n t e n a n c e  of r oa ds  i n c l u d e s  the w o r d  
" r ep ai r" . W e i h e r  v. P h i l l i p s , 133 N.E. 67, 68 (Ohio 
1921). T h e  w o r d s  "m a i n t a i n "  and  "re pa i r" , w h e n  a p p l i e d  
to a stree t,  p r a c t i c a l l y  m e a n  on e  and the same thing. 
B a r b e r  A s p h a l t  P a v i n g  Co. v. B e z e l , 56 S.W. 449, 451 
(Mo. 1900); V e r d i n  v. C i t y  of St. L o u i s , 33 S.W. 480,
494 (Mo. 1895);. T o  "ma in ta in " m e a n s  to p r e s e r v e  o r 
k e e p  in an e x i s t i n g  state or c o n d i t i o n  an d e m b r a c e s  
acts  of r e p a i r  and o t h e r  acts to p r e v e n t  a d e c l i n e ,  
la pse or c e s s a t i o n  from tha t s t ate  or c o n d i t i o n ,  and 
i n c l u d e s  the idea of k ee pi ng  in r ep a i r  b u t  has m u c h  
b r o a d e r  m e a n i n g  i n v o l v i n g  the c o n c e p t  of s u p p o r t i n g ,  
s u s t a i n i n g ,  c a r r y i n g  on and c o n t i n u i n g .  S t a t e  F a r m  
M u t u a l  A u t o m o b i l e  I n s u r a n c e  Co. v. Pan A m e r i c a n  I n s u r a n c e  
C o ., 4 37 S.W. 2. d 542, 545 ( T e x . 1969) , q u o t i n g  M o r r i s  
v. A m e r i c a n  L i a b i l i t y  & S u r e t y  C o . , 185 A. 201, 202 
(Ra. 1936).

F r o m  the a b o v e  a u t h o r i t i e s  it a p p e a r s  to us 
that the c o n c e p t s  of "r e pa ir " and " m a i n t e n a n c e "  are 
c l o s e l y  r e l a t e d  and in mo st  c a s e s  m e a n  the same thing.
All r e p a i r s  by d e f i n i t i o n  are a form of m a i n t e n a n c e ,  
h o w ev er , not all ac t s of m a i n t e n a n c e  c o n s t i t u t e  repairs. 
F o r  e x a m p l e ,  we  d o not b e l i e v e  th at  s t r e e t  sweeping., 
w i n d o w  w a s h i n g ,  s n o w  renoval, or the c l e a n i n g  of p u b l i c  
b u i l d i n g s  are in and  of t h e m s e l v e s  acts  of r ep a i r  
W i t h  r e s p e c t  to w o r k  on p u b l i c  roads and h i g h w a y s ,  we  
b e l i e v e  th a t the c o n c e p t  of "re pa ir " u n d e r  the L i t t l e  
D a v i s - B a c o n  A c t  r e q u i r e s  that the t e r m  be d e f i n e d  in 
its b r o a d e s t  sense, c o n s i s t e n t  w i t h  the b r o a d  s t a t u t o r y
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p u r p o s e  r e c o g n i z e d  b y  the A l a s k a  S u p r e m e  C o u r t  in its 
r e c e n t  C i t y  and B o r o u g h  of S i t k a  o p i n i o n .  A s a g e n e r a l  
g u i d e l i n e ,  t h e r e f o r e ,  w e  b e l i e v e  " r e pa ir "  i n c l u d e s  the 
e x c a v a t i o n  of m u d h o i e s  and p o t h o l e s ,  the h a u l i n g  and 
p l a c i n g  of any  a d d i t i o n a l  m a t e r i a l  or fill on the 
r oa dw ay , the g r a d i n g  or r e s h a p i n g  of n e w l y  a d d e d  
m a t e r i a l s ,  and the c o r r e c t i o n  or r e p l a c e m e n t  of d a m a g e d  
c ul ve r t s ,  f e n c e s  or g u a r d r a i l s .  On th e o t h e r  hand, w e  
b e l i e v e  th a t the g r a d i n g  or s m o o t h i n g  of an existing- 
r o a d w a y  s u r f a c e ,  th e s t r a i g h t e n i n g  or r e s h a p i n g  of 
s h o u l d e r s ,  s l o p e s  and d i t c h e s ,  and the u n p l u g g i n g  or 
c l e a n i n g  of c u l v e r t s  a r e  m e r e l y  " m a i n t e n a n c e "  a c t i v i t i e s  
a nd w o u l d  not i n d e p e n d e n t l y  be s u b j e c t  to the L i t t l e  
D a v i s - B a c o n  A c t  u n l e s s  o t h e r w i s e  " s u b s t a n t i a l l y  r e l a t e d "  
to o n g o i n g  c o n s t r u c t i o n  or repair.

W e  r e c o g n i z e  that the d i s t i n c t i o n  b e t w e e n  
" r e p a i r "  an d  " m a i n t e n a n c e "  is o f t e n  a d i f f i c u l t  one to 
d e f i n e  in p r a c t i c a l  terms, a n d that it is n o t p o s s i b l e  
to set cu t an e x h a u s t i v e  list of i l l u s t r a t i v e  e x a m p l e s .  
We  w o u l d  note, h o w e v e r ,  that f r e q u e n t l y  the " p r i n c i p a l  
p u r p o s e "  of the o v e r a l l  p r o j e c t  w i l l  ai d  in the d e t e r m i­
na t i o n  of w h e t h e r  a c o n t r a c t  c a l l s  for c o n s t r u c t i o n  nr  
r e p a i r  on the on e hand,, or m a i n t e n a n c e  or s e r v i c i n g  on 
the o th e r .  See, e . g . , 29 C.F .R . §§ 4 . 1 1 5 - 4 . 1 3 2  (1981) 
( M c N a m a r a - 0 'H a r a  S e r v i c e  C o n t r a c t  A c t  r e g u l a t i o n s ) .  As 
the A l a s k a  S u p r e m e  C o u r t  n o t ed  in C i t y  and B o r o u g h  of 
S i t k a , it is the n a t u r e  of the s p e c i f i c  w o r k  as we 11 as 
the r e l a t i o n s h i p  of t ha t  w o r k  to the o v e r a l l  p r o j e c t  
w h i c h  are the s a l i e n t  c o n s i d e r a t i o n s .  S l i p  o p i n i o n  
at 15.

F i n a l l y ,  it s h o u l d  be e m p h a s i z e d  th at  the 
D e p a r t m e n t  of L a b o r  is the s ta te  a g e n c y  a u t h o r i z e d  
u n d e r  A S 3 6 . 0 5 . 0 3 0  to m a k e  final d e t e r m i n a t i o n s  of 
s t a t u t o r y  c o v e r a g e  u n d e r  the L i t t l e  D a v i s - B a c o n  Act.
C i t y  an d B o r o u g h  of S i t k a , s u p r a , S l i p  Op. at 5. Se e 
a l s o  29 C. F. R.  § 5. 12  (1981), O t h e r  s t a t e  a g e n c i e s  or 
p o l i t i c a l  s u b d i v i s i o n s  a w a r d i n g  c o n t r a c t s  for p u b l i c l y  
f i n a n c e d  w o r k  s h o u l d  be a d v i s e d  to r e f e r  a n y  q u e s t i o n s  
or u n c e r t a i n t i e s  r e g a r d i n g  L i t t l e  D a v i s - B a c o n  c o v e r a g e
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to the D e p a r t m e n t 1s W a g e  and Ho u r A d m i n i s t r a t i o n  for 
r e s o l u t i o n  p r i o r  to  the c o m m e n c e m e n t  of the p r o j e c t .

cc: D o n a l d  R. W i l s o n ,  W a g e  and H o u r  A d m i n i s t r a t i o n
R o n a l d  W. L o r e n s e n ,  D e p u t y  A t t o r n e y  G e n e r a l

C

c



O c t o b e r  11, 1978

P e r f o r m a n c e  o f  Public 
C o n s t r u c t i o n  .Projects by 
M u n i c i p a l i t i e s ; A.G. File 
No. J - 6 6 - 1 9 5 - 7 9

This is in r e s p o n s e  to y o u r  r e c e n t  r e q u e s t  for our 
advice as to w h e t h e r  m u n i c i p a l  govern m e n t s  m a y  p r o p e r l y  
carry out their public c o n s t r u c t i o n  proje c t s  by u s i n g  their 
own e mployees u nder a " f o r c e - a c c o u n t "  s y s t e m  w h i c h  utilizes 
p r i v a t e  contractors, if at all, solely to p r o v i d e  overall 
" h a n d s - i n - p o c k e t "  m a n a g e m e n t  and s u p e r v i s i o n  of the project.
Also, if m u n i c i p a l i t i e s  m a y  p e r f o r m  their own p u b l i c  const ruction 
in this manner, y o u  w o n d e r  w h e t h e r  they are subject to the 
provis i o n s  of AS 36.05, r e l a t i n g  to the p a y m e n t  o f  p r e v a i l i n g  
wages on p u b l i c  c o n s t r u c t i o n  contracts.

As w e  u n d e r s t a n d  the sit uation about w h i c h  y o u  are 
inquiring, at least one o r g a n i z e d  b o r o u g h  in the state does 
not carry out its public c o n s t r u c t i o n  pi 'ects b y  h i r i n g  
pr ivate c o n s t r u c t i o n  c o nt ractors to p e r f o r m  all p hase s of 
the w o r k  and complete the project. Instead, it hires p r ivat e 
c ontractors  to p e r f o r m  only the m a n a g e m e n t  and s u p e r v i s o r y  
functions n e c e s s a r y  to a c c o m p l i s h  the p r o j e c t  for the borough, 
but requires that the contra c t o r  utilize  b o r o u g h  emp loyees 
to a c t u a l l y  do the c o n s t r u c t i o n  work. We see no legal 
i m p e d i m e n t  to a b o r o u g h  doing all or any p o r t i o n  of its 
public  c o n s t r u c t i o n  p r o j ects on its own in this manner.

As to w h e t h e r  A S  36.05 applies to a b o r o u g h  w h i c h  
accomp l i s h e s  its public c o n s t r u c t i o n  proje c t s  by u s e  of its 
own e m p l oyees u n d e r  a "force ac count" system, we think the 
answer is c l e a r l y  that it does not. AS 36.05.010, w h i c h  
establ i s h e s  the scope of the r e q u i r e m e n t  of p a y m e n t  of 
p r e v a i l i n g  w a g e s  under AS 36.05, speaks only in terms of the 
duty of " c o n t r a c t o r s "  and " s u b - c o n t r a c t o r s "  w h o  p e r f o r m  w o r k  
on public c o n s t r u c t i o n  in the state. It does not state that 
p o l i t i c a l  su bdiv i d i o n s  p e r f o r m i n g  such w o r k  m u s t  p a y  p r e v a i l i n g  
wages. N o r  does it state that all employ ees w o r k i n g  on 
p u b l i c  c o n s t r u c t i o n  p r o j e c t s  are e n t i t l e d  to be p a i d  in 
accord a n c e  w i t h  p r e v a i l i n g  wages. Thus, w h i l e  it appears 
that AS 36.05 w o u l d  apply to a m u n i c i F  lity's c o n t r a c t o r  for 
m a n a g e m e n t  services on a public c o n s t r u c t i o n  project, it 
does not app ly to the m u n i c i p a l i t y  in c a r r y i n g  out such 
project s w i t h  its own employees.

^ D a l e  Cheek, D i r e c t o r  
W a g e  & H o u r  D i v i s i o n  
D e p a r t m e n t  of L a b o r

FROM:
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Bill Sheffield, Governor
- i l l .

O F F IC E  O F  T H E  A T T O R N E Y  G E N E R A L

DEPARTMENT OF L AW
POUCH K  -  STA TE CAPITOL 
JUNPAU, ALASKA  99811 
PHONE: (9071465-3600

M a r c h  11, 1983

Honorable A l b e r t  P. Adams 
R e p r e s e n t a t i v e  
A l a s k a  State L e g i s l a t u r e  
Pouch V
Juneau, A l a s k a  99811

Re: A p p l i c a t i o n  of Little
Da v i s - B a c o n  Act 
(AS 36.05) to designated 
grants
Our file: 366-267-83

Dear R e p r e s e n t a t i v e  Adams:

Y o u  have r e q u e s t e d  our o p i n i o n  w h e t h e r  construction 
contracts m a d e  by n o n - g o v e r n m e n t a l  entities w h i c h  are financed by 
state- f u n d e d  grants are subject to the provisions of the Little 
Da v i s - B a c o n  Act (AS 36.05) regarding p a yment  of prevai l i n g  wages 
to emplo y e e s  w o r k i n g  on public construction. You cite examples 
of grants m a d e  for a day care center, a "human services complex," 
and a p ubl ic works facility. These gr ants were made by a p p r o p r i­
ations in w h i c h  the grantees were s p e c i f i c a l l y  designated. In 
each case the gran tee is a private n o n - p r o f i t  corporation.

The grants to w h i c h  you r e f e r  are commonly kn own as 
design ated grants and are governed by the provisions of AS 37.-
05.316 (Grants to N a m e d  Recipients). A n o t h e r  category of d e s i g­
nated grant w h i c h  is u s e d  to construct capital improvements in 
un i n c o r p o r a t e d  communities is an U n i n c o r p o r a t e d  C o m m unity Grant 
under AS 37.05.317. B e cau se an u ninco r p o r a t e d  community is not a 
legal entity and therefore lacks the c a p aci ty to rec eive and a d­
mini s t e r  a grant of public funds, AS 37.05.317(2) authorizes the 
Depart m e n t  of C o m m u n i t y  and Regional A f f a i r s  to make the grant to 
a priv ate n o n - p r o f i t  c o rpo ration or f e d e rally r ecognize d tribal 
council w h i c h  is r e p r e s e n t a t i v e  of the u n i n c o r p o r a t e d  community. 
We r e c e n t l y  e x p r essed our view  that c o n s t r u c t i o n  contra c t e d  out 
by such  an o r g a n i z a t i o n  for an u n i n c o r p o r a t e d  com munity with 
grant funds p r o v i d e d  by the state u n d e r  AS 37.05.317 is subject 
to the provisions of the Little D av is-Bacon Act. 1982 Inf. Op.
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A t t ' y  Gen. (October 5) 1/ A  third ca tegory of grants, Grants to
M u n i c i p a l i t i e s  u n d e r  AS 37.05.315, provides state funds for a 
v a r i e t y  of local projects and a ctivi ties direc tly to established 
polit i c a l  subdivisions of the state. The r e qu irements of Little 
D a v i s - B a c o n  clearly apply to const r u c t i o n  projects cont ra c t e d  out 
u n d e r  those grants.

Y o u  n o w  ask w h e t h e r  c o n s t r u c t i o n  contr a c t e d  out by n o n­
governmental entities w i t h  grants m a d e  un der AS 37.05.316 are 
also subject to that Act. We co ncl u d e  that the a nswer to your 
q u e s tion w i l l  depend u p o n  the n a t u r e  of the p a r t i c u l a r  project 
b e i n g  carried out b y  the grantee. If the project or improvement 
involves the u n d e r t a k i n g  or p r o v i s i o n  of traditional government 
facilities, services, or activities it is c o vered b y  the Act, 
despite the n o n - g o v e r n m e n t a l  status of the entity c ontrac ting out 
the work. However, if the work c o n t r a c t e d  out is not like that 
tradi t i o n a l l y  carrifed out or p r o v i d e d  b y  government, it is not 
covered by Little Davis-Bacon. In o r d e r  to define the line b e­
tween those projects covered by the A c t  and those w h i c h  are not, 
we r e c o m m e n d  the a d o p t i o n  by the D e p a r t m e n t  of Labor of r e g u l a­
tions setting out the standards a p p l i c a b l e  to d et ermining w h e t h e r  
projects u n d e r t a k e n  by affected g r a ntee s will be cons idered as 
covered or non-covered. By adopting regulations the department 
will put those entities on notice of their potentia l obligations 
under the Act and help assure u n i f o r m  and consistent d e t e r m i n a­
tions of coverage or non-coverage. O u r  reaso n i n g  follows.

The fundamental requir ement of the L itt le Davis-Bacon 
Act is set out in AS 36.05.010'which  provides, in p e r t inen t part, 
as follows:

Sec. 36.05.010. W A G E  RATES ON PUBLIC C O N­
STRUCTION. A  contractor or s u b cont ractor w h o  p e r­
forms w o r k  on public c o n struc tion in the state, as 
defined by AS 36.95.010(3), shall pay not less 
than the current prevailing wages for w o r k  of a 
similar n a t u r e  in the r e g i o n  in w h i c h  the w o r k  is 
d o n e .

1/ W e  note that our October 5, 1982 o p inion i ncorr ectly r e­
fer r e d  to grants made u n d e r  AS 37.05.315, w h i c h  deals with grants 
to o r g a n i z e d  municipalities. This w a s  obvio usly a typographical 
error as the p r o b l e m  w h i c h  it addressed involved an U n i n c o r p o­
rated Commun ity Grant, w h i c h  is covered by AS 37.05.317.
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"Public construction" is defined in AS 36.95.010(3) as follows:

(3) "public construction" or "public works" 
m eans the on-site field surveying, erection, r e­
habilitation, alteration, extension or repair, 
i ncluding painting or redeco r a t i n g  of buildings, 
highways or other improvements to real property 
under c ontract for the state, a poli tical s u b­
division of the state, or a regional school board 
w i t h  respect to an educa tional facility under AS 
14.08.161;

The answer to your q u e stion essentiall y revolves a round w h ether 
w o r k  carried out w i t h  public funds by a designate d grantee is 
"public construction" w i t h i n  the m e a n i n g  and purpose of the 
Little Davis- B a c o n  Act. This is a question w h i c h  has yet to be 
ad d r e s s e d  by the A laska courts and, while  we believe the courts 
w o u l d  follow the analysis which w e  apply here., we obviously 
cannot guarante e that our v i e w  w i l l  ultima t e l y  be adopted by 
them. 2 /

In 1982, the Alaska Supreme Court adopted an expansive 
v i e w  of the concept of "public construction" under Little Davis- 
Bacon. City and Borough of Sitka v. C onstruction and General 
Laborers Local 9 4 2 , 644 P. 2d TZ7 (Alaska 1982) . Th the Sitka 
d e c i s i o n , the court ex pressly stated that "[t]he fundamental p u r­
pose of Little Davis- B a c o n  is to assure that employees engaged in 
p ublic c o nstruc tion receive at least the prevailing wage." It 
went on to emphasize that "[t]he focus of the act, quite clearly, 
is to the b e nefit of the employees, not the contracting p r i n c i­
pals." Sitka, 644 P2d at 232.

2/ It is p a r ticul arly important to keep in mind that our view 
m ay or m a y  not be a d op ted by the courts where, as here, the 
statutes w i t h  which we deal create certain rights and obligations 
on non-g o v e r n m e n t a l  third parties (e.g., contractors and workers) 
which, unlike state agencies, are not b o u n d  to adhere to the a d­
vice of the A t t o rney General. That precise situation arose in 
City i:nd Borough of Sitka v. Const ruction and General Laborers 
Local 942, 644 P. 2d 227 (Alaska 1982) where the Alaska Supreme 
Court expr essly rejected an earlier w r i t t e n  determination by the 
A t t orney General's Office that the Act did not apply to the facts 
of that case.
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In deciding that the contract at issue in Sitka was 
subject to L i ttle Davis-Bacon, the Supreme Court expre ssly r e­
ject e d  the argument that it was not covered because it was not in 
the form of a traditional constr u c t i o n  contract. The City of 
Sitka h a d  argued that the contract should be v i e w e d  in isolation 
as a timber sale contract, u n c o n n e c t e d  w i t h  the contract for the 
const r u c t i o n  of a dam, even though the timber to be sold and 
cleared under  that contract was to be r e m o v e d  in order to make 
the site suitable for constructio n of the dam. The court refused 
to f ollow Sitka's argument, however, saying that to do so "unduly 
exalts f o r m  over substance." Sitka, 644 P2d at 232.

Similarly, w e  believe that the court w o u l d  reject the 
ap plication  of r i g i d  tests w h i c h  w o u l d  only inquire w h e t h e r  a 
p articular project was ow ned by a govern m e n t a l  entity or w h e t h e r  
the project was b e ing carried out u n d e r  contract w i t h  a g o v e r n­
mental entity. 3 / Certainl.y, in most situations it is to be 
antici p a t e d  that a "public work" w i l l  be owned by a governmental 
entity. However, n o t h i n g  in Littl e Dav is- B a c o n  expressly  r e­
quires governmental ownership of the project. While ownership 
may often be indicativ e of the "public" n ature of a particular 
project, w e  do not believe it is n e c e s s a r i l y  determinative. 
Similarly, the Act is riot limited to projects under contract w i t h  
the state or a politica l subdivision. In fact, the statute', at 
AS 36.95.010(3) express ly defines "public c onstruction" as p r o­
jects under contract for the state or a political subdivision, 
indicating that the legislature clearly had in m i n d  ap plication 
of a broader test for Little D avis- B a c o n  coverage than a simple 
m echanical inquiry into the status of the contrac ting entity.

3 / A  rigid a p plicat ion of strict rules for determi ning w h ether
a project is public construction" could afford the opportunic y 
to circumvent or evade Little Davis- Bacon simply by funding c o n­
struction of projects such as roads, fire halls, police stations, 
or school buildings through designated  grants. We do not believe 
our Supreme Court XTOuld permit such a result. '"While the i n g e­
nuity of m an is apparentl y limitless, the court has h e M  w i t h  
u n v a rying  regularity that one m< not do by indirection wha t is 
forbidden directly."' Sheldon ;ackson College v. State, 599 P . 2d 
127, 132 (Alaska 1979), quoting W o l m a n  v. Essex. 342 F . S u d d . 399. 
415 (S.O. Ohio 1972). -------



H o n o r a b l e  Albert P. Adams
Repre s e n t a t i v e
366-267-83

M a r c h  11, 1983 
Page 5

As in the Sitka case, the test to be applied in deter-
X-l —  _   A___ ^ ____1 ____________  •  _  t I V I  « . •  I I 1

m i n i n g  w h e t h e r  a p arti cular project is "public construction" s u b­
ject to the provisions of the Act is a functional one w h i c h  
inquires into the nature of the p r oject  u n d e r  contract and its 
relat i o n s h i p  to the purposes of L i t tle Davis-Bacon. We believe 
that test is one w h i c h  looks, among other things, to the n a tu re 
of the project itself to deter mine w h e t h e r  it is the kind of p r o­
ject or a ctivity w h i c h  is traditiona lly u n d e r t a k e n  by government. 
If it is, and if public monies are utilized, the Act applies, 
irrespe ctive of questions of "ow nership" and contractor status.

We arrive at our c onclusion bas ed bot h on our reading
of the Sitka case and because of the similar approach taken by 
the U.S. Depart ment of Labor in applying the federal Davis-Ba con 
Act (40 U.S.C. § 276a, et seq.). The definition of "public 
bu i l d i n g "  or "public work" for purposes of the federal Act is set 
out at 29 CFR § 5.2(h) and provides, in pertinent part, fol­
lows :

(h) The term "public building" or "public _ 
work" includes b u i l d i n g  or work, the construction, 
prosecution, completion, or repair of which, as 
defined above, is carrie d on directly by authority 
of or with funds of a Federal agency to serve the 
interest of the general public regardless of 
wh e t h e r  title thereof is in a Federal agency.

The Alaska Supreme Court expr essly stated in Sitka that, because 
L i ttl e D a vis-Bac on is m o d e l e d  after the f e d e r a l n e t  and because 
the federal regulations implementing that Act w e r e  adopted before 
Ao 36.95.010(3) defining "public construction" became law in 
1972, it "will look to the federal regulations construing Davis- 
Bacon for assistance in interpret ing Little Davis-Bacon." Sitka 
at 231, n.8.

The tesv w hich w e  have stated, w hile r elatively simple
to set out, m a y  prove difficult to apply to some kinds of p r o­
jects. Obviously, some projects such as roads, airports, sewers, 
mu n i c i p a l  buildings and school buildings are traditi onally g o v­
ernme n t a l  in nature. Others, such as const ruction of w o men 's 
shelters, day care centers, and animal shelters, while serving a 
"public purpose", k j  have probably not traditionally been con-

47 Of course, any e xpenditu re of state funds, w h e t h e r  through a 
g o ver nmental entity or a private organization must be made for a 
public purpose." Article IX, sec. 6, A l a s k a  C o n s t i t u t i o n .
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structe d b y  government. However, there wil l u n d o u b t e d l y  remain  a 
"gray area" of projects w h i c h  cannot be readi ly chara c t e r i z e d  as 
either g o vernmental or n o n - g o v e r n m e n t a l  like h e a l t h  care f a c i l i­
ties and po wer g e n e r a t i o n  and d i s t r i b u t i o n  facilities. These 
kinds of projects are sometimes p r o v i d e d  by government, sometimes 
b y  private entities, and sometimes b y  b o t h  in the v e r y  same c o m­
munity. In order to cla rify the gr ay area and provide a basis 
for entities who receive d e s i g n a t e d  grants and w h o  m a y  therefore 
be subject to Little D a v i s - B a c o n  to determin e w h e t h e r  their p r o­
ject is subject to the requir e m e n t s  of the Act, we re commend to 
the Departme nt of Labor, b y  copy of this letter to Comm issioner 
Robison, that it adopt regulatio ns setting out the kinds of tests 
or factors w h i c h  it w i l l  apply in e n f o r cing the Act. 5/ By 
doing so, that departme nt w i l l  assure that desig nated grantees 
have n o t i c e  of their p o t e n t i a l  obliga t i o n s  u nde r L ittle Davis- 
Bacon and that determi nations m a d e  b y  it are u n i f o r m l y  and c o n­
sisten tly applied.

If y o u  have any further questions reg arding the scope 
of Little Davis-Bacon, please let us know.

R W L :vrb

cc: J i m  Robison
Co m mi ssioner 
D epartment of Labor

5/ The Alaska Supreme Court e x p r essly a c k n o w l e d g e d  Labor's 
authority, u nder AS 36.05.030, to determine w h e t h e r  a contract is 
subject to Littl e D a v i s - B a c o n  in Sitka at 229. The kinds of f a c­
tors w h i c h  might be a p plied could include, among others, ultimate 
o w n e rship of the facility, who the intended operat or and/or user 
will be, and who will bear the costs of operati ng and m a i n t a i n i n g  
the facility.

Sincerely,

Ronald  W. Lorer.sen 
Deputy A t t o r n e y  General



i : i \ . -  » •V / lj  . - ; j  r\ . j )  ;s ■ —
DEPARTMENT OF LAW

O F F IC E  O F  T H E  A  T T O R N E Y  G E N E R A  L

Bill Sheffield, Governor

POUCH K  -  STATE CAPITOL 
JUNEAU, ALASKA  99811 
PHONT- 19071 4CS-3600

M a r c h  11, 1983

H o n o r a b l e  A l b e r t  P. A d a m s  
R e p r e s e n t a t i v e  
A l a s k a  State L e g i s l a t u r e  
Po u c h  V
Juneau, A l a s k a  99811

Re; A p p l i c a t i o n  of L ittl e 
D a v i s - B a c o n  A ct 
(AS 36.05) to designated 
grants
O u r  file: 366-267-83

D e a r  R e p r e s e n t a t i v e  Adams:

Y ou h a v e  r e q u e s t e d  our o p i n i o n  w h e t h e r  constr u c t i o n  
c ontracts m a d e  b y  n o n - g o v e r n m e n t a l  entities w h i c h  are f i n a n c e d  by 
s t a t e - f u n d e d  grants are subject to the p r o v i s i o n s  of the Little 
D a v i s - B a c o n  A c t  (AS 36.05) r e g a r d i n g  p a y m e n t  of preva^ ing wages 
to employe es w o r k i n g  on p u b l i c  construction. Y o u  cite examples 
of grants m a d e  for a day car. center, a "human services complex," 
and a p u b l i c  w o r k s  facility. T hese  grants w e r e  m a d e  b y  a p p r o p r i­
ations in w h i c h  the g r a n t e e s  w e r e  s p e c i f i c a l l y  designated. In 
each case the g r a n t e e  is-a p r i v a t e  n o n - p r o f i t  corporation.

The g r ant s to w h i c h  y o u  r e f e r  are c o m m o n l y  k n o w n  as 
d e s i g n a t e d ' g r a n t s  and are g o v e r n e d  by the p r o v i s i o n s  of AS 37.-
05.316 (Grants to N a m e d  Recipients).  A n o t h e r  c a t e g o r y  of d e s i g­
na t e d  grant w h i c h  is u s e d  to c o n s truct capital i mprov e m e n t s  in 
u n i n c o r p o r a t e d  c o m m u n i t i e s  is an U n i n c o r p o r a t e d  C o m m u n i t y  Grant 
u n d e r  AS 37.05.317. B e c a u s e  an u n i n c o r p o r a t e d  c o m m unity is no t a 
legal e n t i t y  a n d  t h e r e f o r e  lacks the c a p a c i t y  to r e c e i v e  and a d­
m i n i s t e r  a grant of p u b l i c  funds, AS 37.05.317(2) autho r i z e s  the 
D e p a r t m e n t  of C o m m u n i t y  and R e g i o n a l  A f f a i r s  to m a k e  the grant to 
a p r ivat e n o n - p r o f i t  c o r p o r a t i o n  or f e d e r a l l y  r e c o g n i z e d  tribal 
council w h i c h  is r e p r e s e n t a t i v e  of the u n i n c o r p o r a t e d  community. 
We r e c e n t l y  e x p r e s s e d  our v i e w  that c o n s t r u c t i o n  c o n t r a c t e d  out 
by such an o r g a n i z a t i o n  for an u n i n c o r p o r a t e d  c o m m u n i t y  w i t h  
grant funds p r o v i d e d  by the state u n d e r  A S  3 7 . 0 5. 317 is subject 
to the p r o v i s i o n s  of the L i t t l e  D a v i s - B a c o n  Act. 1982 Inf. Op.

0 3 .C 5 LH
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A t t ' y  Gen. (October 5) 1/ A  third c a t e g o r y  of grants, Grants to
M u n i c i p a l i t i e s  u n d e r  AS 37.05.315, p r o v i d e s  state funds for a 
v a r i e t y  of local p r o j e c t s  a n d .activi t i e s  d i r ectly to e s t a b l i s h e d  
p o l i t i c a l  subdiv i s i o n s  of the state. The requir e m e n t s  of L i t t l e  
D a v i s - B a c o n  c l e a r l y  a pply to c o n s t r u c t i o n  projec ts contra c t e d  out 
u n d e r  those grants.

Y o u ' n o w  ask w h e t h e r  c o n s t r u c t i o n  c o n t r a c t e d  out by n o n­
gov e r n m e n t a l  e n t ities w i t h  grants m a d e  u n d e r  A S  37.05.316 are 
also subject to that Act. W e  c o n clude that the a nswer to your 
q u e s t i o n  w i l l  d e p e n d  u p o n  the n a t u r e  of the p a r t i c u l a r  proj ect 
b e i n g  c a r r i e d  out b y  the grantee. If the p r oject or i mp rovement 
involves the u n d e r t a k i n g  or p r o v i s i o n  of t raditional  g o v e r n m e n t  
facilities, services, or a ctivit ies it is c o v e r e d  b y  the Act, 
d e spi te the n o n - g o v e r n m e n t a l  status of the entity c o n t r a c t i n g  out 
the work. However, if the w o r k  c o n t r a c t e d  out is not like that 
t r a d i t i o n a l l y  c a r r i e d  out or p r o v i d e d  b y  government, it is not 
c o v ered b y  L i t t l e  Davis-Bacon . In order to define the line b e­
tween those p r o je cts c o v e r e d  by the A c t  and those w h i c h  are not, 
w e  r e c o m m e n d  the a d o p t i o n  by the D e p a r t m e n t  of Labor of r e g u l a­
tions s e ttin g out the s tandards a p p l i c a b l e  to determ i n i n g  w h e t h e r  
p r o jects u n d e r t a k e n  by a f f e c t e d  g r a n t e e s  w i l l  be c o n s i d e r e d  as 
c o v e r e d  or n o n - c o v e r e d .  • By a d o p t i n g  regu la t i o n s  the d e p a r t m e n t  
w i l l  put those e n t itie s on n o t i c e  of their poten t i a l  obligations 
u n d e r  the A c t  and h e l p  a s sure u n i f o r m  and cons istent d e t e r m i n a­
tions of c o v e r a g e  or n o n - c o v e r a g e .  O u r  r e a s o n i n g  follows.

The f u n d a m e n t a l  r e q u i r e m e n t  of the L i t t l e  D a v i s - B a c o n  
A c t  is set out in AS 3 6 . 0 5 . 0 1 0 - w h i c h  provides, in p e r t i n e n t  part, 
as' follows:

Sec. 36.05.010. W A G E  R ATES ON P UB LIC C O N­
STRUCTION. A  c o n t r a c t o r  or s u b c o n t r a c t o r  w h o  p e r­
forms w o r k  on p ublic c o n s t r u c t i o n  in the state, as 
d e f i n e d  b y  AS 3 6 . 95. 010(3), shall p a y  n o t  less 
than the c u rr ent p r e v a i l i n g  w a g e s  for w o r k  of a 
similar  n a t u r e  in the r e g i o n  in w h i c h  the w o r k  is 
done.

1/ We n o t e  that o ur O c t o b e r  5, 1982 o p i n i o n  i n c o r r e c t l y  r e­
f e r r e d  to grants m a d e  u n d e r  AS 37.05.315, w h i c h  deals w i t h  grants 
to o r g a n i z e d  m u n i c i p a l i t i e s .  This was o b v i o u s l y  a typog r a p h i c a l  
error as the p r o b l e m  w h i c h  it a d d r e s s e d  i n v o l v e d  an U n i n c o r p o­
rated C o m m u n i t y  Grant, w h i c h  is c o v e r e d  by AS 37.05.317.
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"P u b l i c  const r u c t i o n "  is d e f i n e d  in AS 36.95.010(3) as follows:

(3) " p u b lic construct ion" or "public works" 
m e a n s  the o n - s i t e  fie ld surveying, erection, r e­
hab i l i t a t i o n ,  alteration, e x t e n s i o n  or repair, 
i n c l u d i n g  p a i n t i n g  or r e d e c o r a t i n g  of buildings, 
h i g h w a y s  or o t h e r  improvements to real property 
u n d e r  con tract for the state, a p o l i t i c a l  s u b­
divi s i o n  of the state, or a r e g i o n a l  school board 
w i t h  respect to an e duca tional f acility u n d e r  AS 
14.08.161;

The a n swer to your q u e s t i o n  e s s e n t i a l l y  r evolves a r o u n d  vrhether 
w o r k  c a r r i e d  out w i t h  p ublic funds by a d e s i g n a t e d  grantee is 
" p u b l i c  c o n s t r u c t i o n "  w i t h i n  the m e a n i n g  .and purpose of the 
L i t t l e  D a v i s - B a c o n  Act. This is a q u e s tion w h i c h  has yet to be 
a d d r e s s e d  by the A laska court:? and, w h i l e  w e  b e liev e the courts 
w o u l d  f o l l o w  the analysis w h i c h  w e  apply here, w e  obviously 
c annot g u a r a n t e e  that our v i e w  w i l l  u l t i m a t e l y  be adopted by 
t h e m . 2 /

In 1982, the A l a s k a  Supreme Court adopted an expansive 
v i e w  of the concept of "public c o n structi on" u nder Little Davis- 
Bacon. C ity and Borough of Sitka v. C o n s t r u c t i o n  and General 
L a b o r e r s  L o c al 9 4 2 , 644 P’.TH 277 ( A l  a ska 1982) . In the Sitka 
d e c i s i o n , the court e x p r e s s l y  stated that "[t]he fundamental p u r­
pose of L i t t l e  D a v i s - B a c o n  is to assure that employees e n g aged in 
p u b l i c  c o n s t r u c t i o n  r e ceive at least the p r e v a i l i n g  wage." It 
w e n t  on to e m p h asize  that "[t]he focus of the act, quite clearly, 
is to the b e n e f i t  of the employees, not the c o n t r a c t i n g  p r i n c i­
pals." S i t k a , 644 P2d at 232.

2 / f.t is p a r t i c u l a r l y  important to k e e p  in m i n d  that our v i e w  
m a y  or m a y  not be a d o p t e d  by the courts where, as here, the 
s tatutes w i t h  w h i c h  w e  deal create c e r t a i n  rights and obligatio ns 
on n o n - g o v e r n m e n t a l  third parties (e.g., c ontracto rs apd workers) 
which, u n l i k e  state agencies, are not b o u n d  to adhere to the a d­
vice of the A t t o r n e y  General. That p r e c i s e  s i t u ation arose in 
City and B o r o u g h  of Sitka v. C o n s t r u c t i o n  and G e n e r a l  Laborers 
L o c a l  942, 644 P. 2d 227 (Alaska 1982) w h e r e  the A l a s k a  Supreme 
Court e x p r e s s l y  r e j e c t e d  an e a r lier w r i t t e n  d e t e r m i n a t i o n  by the 
A t t o r n e y  G e n e r a l ' s  Office that the Act did not apply to the facts 
of that case.
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In deci ding that the contract at issue in Sitka was 
subject  to L i t t l e  Davis-Bacon, the Supreme Court e xpressly r e­
jec t e d  t he argum ent that it was not c o vered b e c a u s e  it was n o t  in 
the f o r m  of a traditional c o n s t r u c t i o n  contract. The City of 
Sitka h a d  a r gued that the contract should be v i e w e d  in isolation  
as a t i mber sale contract, u n c o n n e c t e d  w i t h  the contract for the 
c o n s t r u c t i o n  of a dam, e v e n’ though the timber to be sold and 
c l eared u n d e r  that contract was to be r e m o v e d  in order to m a k e  
the site suitable for c onstr u c t i o n  of the dam. The court r e f u s e d  
to f o l l o w  Sitka's argument, however, saying that to do so "unduly 
exalts f o r m  over substance." S i t k a , 644 P2d at 232.

Similarly, w e  b e l i e v e  that the court w o u l d  r e j e c t  the 
a p p l i c a t i o n  of r i g i d  tests w h i c h  w o u l d  only „ inquire  w h e t h e r  a 
p a r t i c u l a r  project was owned by a g o v e r n m e n t a l  entity or w h e t h e r  
the p r o j e c t  was b e i n g  c a rried out u n d e r  contract w i t h  a g o v e r n­
men t a l  entity. 3/ Certainly, in m o s t  situa tions it is to be 
a n t i c i p a t e d  that a "public w ork" w i l l  be o w n e d  by a go vern m e n t a l  
entity. However, n o t h i n g  in- Little D a v i s - B a c o n  e x p r essly r e­
quires g o v e r n m e n t a l  o w n e rship of the project. While ownership 
m a y  often  be i ndicative of the "public" n a t u r e  of a p a r t i c u l a r  
project, w e  do not b e l i e v e  it is n e c e s s a r i l y  determinative. 
Similarly, the Act is not limited to projects  u n d e r  contract w i t h  
the state or a p o l i t i c a l  subdivision. In fact, the statute, at 
AS 36.95,010(3) expr essly defines "public c o n s truction " as p r o­
jects u n d e r  contract for the state or a p o l i t i c a l  subdivision, 
i n d i c a t i n g  that the legislature clearly had in m i n d  a p p l i c a t i o n  
of a b r o a d e r  test for Little D a v i s - B a c o n  coverage than a simple 
m e c h a n i c a l  inquiry into the status of the c o n t r a c t i n g  entity.

3 / A  r i g i d  a p p l i c a t i o n  of strict rules for d e t e r m i n i n g  w h e t h e r  
a project is public c o n s truc tion" could a f f o r d  the o p p o r t u n i t y  
to c i r c u m v e n t  or evade L itt le D a v i s - B a c o n  simply b y  fund ing c o n­
stru c t i o n  of projects such as roads, fire, halls, p c l i c e  stations, 
or school b u i l d i n g s  through desig nated grants. We do h o t  believe 
our Suprem e Court w o u l d  permit such a result. "'Wh ile the i n g e­
nuity of m a n  is a p p a r e n t l y  limitless, the court has h e l d  w i t h  
u n v a r y i n g  r e g u l a r i t y  that one m a v  not do by i n d i r e c t i o n  w h a t  is 
f o r b i d d e n  d ir ectly."' Sheldon Jackson C o l lege v. State, 599 P . 2d 
127, 1 3 2  (Alaska 1979), quoting W olman v. Essex. 3 4 2  F . S u d d . 3 9 9  
4 1 5  (S.O. Ohio 1972). -------
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As in- the Sitka case, the -test to be a p p l i e d  in d e t e r­
min i n g  w h e t h e r  a p a r t i c u l a r  project is "publ ic construction" s u b­
ject to the p r o v i s i o n s  of the Act is a function al one w h i c h  
inquires into the n a t u r e  of the p r o j e c t  u n d e r  contract and its
re l a t i o n s h i p  to the purpo s e s  of L i t t l e  Davis-Bacon. We believe
that test is one w h i c h  looks, among o ther things, to the n a ture 
of the p r o j e c t . i t s e l f  to d e t e rmine w h e t h e r  it is the kind of p r o­
jec t  or a c t i v i t y  w h i c h  is t r a d i t i o n a l l y  u n d e r t a k e n  b y  government. 
If it is, a n d  if p ub lic m o nie s are utilized, the Act applies, 
irresp e c t i v e  of questio ns of "owner ship" and contract or status.

We a r r i v e  at our c o n c l u s i o n  b a s e d  b o t h  on our reading
of the Sitka case and b e c a u s e  of the s i mi lar a p p r o a c h  taken by
the U.S. D e p a r t m e n t  of Labor in a p p l y i n g  the federal Da vis- B a c o n
Act (40 U.S.C. § 276a, et seq.). The d e f i n i t i o n  of "public
b u i l d i n g "  or "public w o r k "  for purpos es of the federal Act is set 
out at 29 CFR § 5.2(h) and provides, in p e r t inent part, as f o l­
lows :

(h) The t e r m  "public b u i l d i n g "  or "public _ 
wo r k "  includes b u i l d i n g  or work, the construction, 
prosecution, completion, or r e p a i r  of which, as 
defined  above, is c a rried  on d i r e c t l y  b y  authority 
of or w i t h  funds of a Federal a g e n c y  to serve the 
interes t of the general p u b l i c  regardless  of
w h e t h e r  title thereof is in a F e deral agency.

The A l a s k a  S u p r e m e  Court e x p r e s s l y  stated in Sitka that, because 
Li t t l e  D a v i s - B a c o n  is m o d e l e d  after the f e deral  A c t  and because 
the federal r e g u l a t i o n s  imp lem e n t i n g  that A c t  w e r e  adopted before 
AS 36.95.010(3) d e f ining "public c o n s t r u c t i o n "  b e c a m e  law in 
1972, it "will look to the federal r e g u l a t i o n s  c o n s t r u i n g  Davis- 
Bacon for a s s i s t a n c e  in i n t e r p r e t i n g  L i t t l e  D a v i s - B a c o n . "  Sitka 
at 231, n.8;

The test w h i c h  w e  have stated, w h i l e  r e l a t i v e l y  simple 
to set out, m a y  p r o v e  d i f f ic ult to apply to some kinds of p r o­
jects. Obviously, some p r o jects  such as roads, airports, sewers, 
m u n i c i p a l  b u i l d i n g s  and school b u i l d i n g s  are t r a d i t i o n a l l y  g o v­
ernm ental in nature. Others, such as c o n s t r u c t i o n  of w o m e n ' s  
shelters, day care centers, and animal shelters, w h i l e  serving a 
"public purpose", _4/ have p r o b a b l y  not t r a d i t i o n a l l y  b e e n  con-

4/ Of course, any e x p e n d i t u r e  of state funds, w h e t h e r  through a 
g o v e r n m e n t a l  e n t i t y  or a p r ivate o r g a n i z a t i o n  must be m a d e  for a 
"public purpo s e . "  A r t i c l e  IX, sec. 6, A l a s k a  Constitution.
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s t r u c t e d  b y  government. However, there w i l l  u n d o u b t e d l y  r e m a i n  a 
" gray area" of p r o j e c t’s w h i c h  cannot be r e a d i l y  c h a r a c t e r i z e d  as 
e i t h e r  g o v e r n m e n t a l  or n o n - g o v e r n m e n t a l  like h e a l t h  care f a c i l i­
ties and p o w e r  g e n e r a t i o n  and d i s t r i b u t i o n  facilities. These 
k i n d s  of p r o j e c t s  are sometimes p r o v i d e d  by government, sometimes 
b y  p r i v a t e  entities, and sometimes by b o t h  in the v e r y  same c o m­
munity.  In o r d e r  to c l a r i f y  the gray area and p r o v i d e  a basis 
for e n t i t i e s  w h o  r e ceive design a t e d  grants and w h o  m a y  therefore 
be s u bject to L i t t l e  D a v i s - B a c o n  to determine w h e t h e r  their p r o­
ject is subject to the r e quirem ents of the Act, w e  r e c o m m e n d  to 
the D e p a r t m e n t  of Labor, by copy of this letter to C o m m i s s i o n e r  
Robison, that  it adopt regulations setting out the kind s of tests 
or f a c tor s w h i c h  it w i l l  apply in enfor c i n g  the Act., 5/ By 
doing so, that departme nt will assure that d e s i g n a t e d  grantees 
have n o t i c e  of their po tential obligations u n d e r  L i t t l e  Davis- 
Bacon and that d e t e r mina tions m a d e  by it are u n i f o r m l y  and c o n­
sist e n t l y  applied.

If y o u  h a v e  any further questions r e g a r d i n g  the scope 
of L i t t l e  Davis-Bacon, please let us know.

Sincerely,

NO R M A N  C. G O RSUCH
A T T O R N  E H  G E N E R A L  / )

By: —  

Ronald w. L o r e n s e n
D e p u t y  A t t o r n e y  G e n e r a l

R W L :vrb

cc: J i m  R o b i s o n
C o m m i s s i o n e r  
D e p a r t m e n t  of Laboi

5/ The A l a s k a  Supreme Court e x p r essly a c k n o w l e d g e d  L a b or's 
authority, u n d e r  AS 36.05.030, to determine w h e t h e r  a c o n tract is 
subject to L i t t l e  D a v i s - B a c o n  in Sitka at 229. The k i n d s  of f a c­
tors w h i c h  m i g h t  be a p p l ied could- i n c l u d e , among others, u l t i m a t e  
o w n e r s h i p  of the facility, who the intended o p e r a t o r  a n d / o r  user 
w i l l  be, and w h o  w i l l  bear the costs of o p e r a t i n g  and m a i n t a i n i n g  
the facility.

' M a r c h  11, 1983 
Page 6
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A p p l i c a b i l i t y  of  L i t t l e  
D a v i s - B a c o n  A c t

(AS 3 6 . 0 5 . 0 1 0 - . 1 1 0 )  
to  R o a d  M a i n t e n a n c e  a n d  
R e p a i r  P r o j e c t s

Y o u  h a v e  r e q u e s t e d  o u r  a s s i s t a n c e  in 
r e s o l v i n g  an a p p a r e n t  d i s p u t e  b e t w e e n  t h e  D e p a r t m e n t  o f 
L a b o r  a n d  the  M a t a n u s k a - S u s i t n a  B o r o u g h  c o n c e r n i n g  the 
a p p l i c a b i l i t y  o f  th e  p r e v a i l i n g  w a g e  r e q u i r e m e n t s  
c o n t a i n e d  in A l a s k a ' s  " L i t t l e  D a v i s - B a c o n  A c t "
(AS 3 6 . 0 5 . 0 1 0 - . 1 1 0 )  to r o a d  a n d  h i g h w a y  m a i n t e n a n c e  an d  
r e p a i r  p r o j e c t s .  A s  p a r t  of. o u r  i n q u i r y ,  w e  h a v e  a l s o  
r e v i e w e d  t h e  c o r r e s p o n d e n c e  b e t w e e n  the D e p a r t m e n t  an d 
th e  B o r o u g h  on t h i s  su b j ec t.

A S  3 6 . 0 5 . 0 1 0  r e q u i r e s  c o n t r a c t o r s  a n d  s u b c o n­
t r a c t o r s  p e r f o r m i n g  w o r k  o n  " p u b l i c  c o n s t r u c t i o n "  in 
the  s t a t e  to p a y  " n o t  le s s t h a n  the  p r e v a i l i n g  r a t e  of 
w a g e s  for  w o r k  o f  a s i m i l a r  n a t u r e  in t h e  r e g i o n  in 
w h i c h  the w o r k  is done.’". AS. 3 6 . 0 5 . 0 3 0  a u t h o r i z e s  th e 
A l a s k a  D e p a r t m e n t  of L a b o r  to d e t e r m i n e  p r e v a i l i n g  w a g e  
ra te s, a n d  w h e t h e r  o r  n o t  a g i v e n  p r o j e c t  is s u b j e c t  to 
t h e  L i t t l e  D a v i s - B a c o n  Ac t . * •

A S  3 6 . 9 5 . 0 1 0 ( 3 )  d e f i n e s  " p u b l i c  c o n s t r u c t i o n "  
as f o l l o w s ,  in p e r t i n e n t  part:

" P u b l i c  c o n s t r u c t i o n "  o r  " p u b l i c  
w o r k s "  m e a n s  t he  o n - s i t e  f i e l d  
s u r v e y i n g ,  e r e c t i o n ,  
r e h a b i l i t a t i o n ,  a l t e r a t i o n ,  
e x t e n s i o n  or  r e p a i r ,  i n c l u d i n g  
p a i n t i n g  o r r e d e c o r a t i n g  of 
b u i l d i n g s ,  o f h i g h w a y s  ^ y  o t h e r  
i m p r o v e m e n t s  t o r e a l  p r ^perty u n d e r  
c o n t r a c t  for  t h e  state, [or] a 
p o l i t i c a l  s u b d i v i s i o n  of  the 
s t a t e . ...

C

0 2 0 3 1  •\
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r e g u l a t i o n s  u n d e r  th e  D a v i s - E a c o n  Act, w h i c h  i n d i c a t e d  
t h a t  c l e a r i n g  d o n e  at a d a m  si te  in p r e p a r a t i o n  for the 
d a m ' s  c o n s t r u c t i o n  w a s  " c o n s t r u c t i o n "  w i t h i n  the 
p u r v i e w  of the  D a v i s - B a c o n  Act. A c c o r d i n g l y ,  the c o u r t  
f o un d t h a t  the  c l e a r i n g  of t i m b e r  and  its s u b s e q u e n t  
s a l e  w a s  s u c h  an i n t e g r a l  p a r t  of th e e n t i r e  da m  
c o n s t r u c t i o n  p r o j e c t  t h a t  it c o n s t i t u t e d  " p u b l i c  
co n st ruc ti on" .. It r e j e c t e d  S i t k a ' s  c o n t e n t i o n  t h a t  . 
b e c a u s e  the  t i m b e r  s a l e  c o n t r a c t  h ad  b e e n  s e v e r e d  f r o m  
th e  d a m  c o n s t r u c t i o n  c o n t r a c t  it w a s  o u t s i d e  the s c o p e  
of L i t t l e  D a v i s - B a c o n  c o v e r a g e .

M o r e o v e r ,  the c o u r t  r e a f f i r m e d  t h a t  the 
f u n d a m e n t a l  p u r p o s e  of the L i t t l e  Davis-Eacori A c t  is 
"tc a s s u r e  t h a t  e m p l o y e e s  e n g a g e d  in p u b l i c  c o n s t r u c t i o n  
r e c e i v e  at l e a s t  the p r e v a i l i n g  w a g e "  a n d  t h a t  "the 
f o c u s  of the Act , q u i t e  c l e a r l y ,  is to the b e n e f i t  of 
the e m p l o y e e s ,  no t  t h e  c o n t r a c t i n g  p r i n c i p a l s " .  S l i p  
o p i n i o n  at 15. T h e  c o u r t  a l s o  c i t e d  a l e a d i n g  f e de ra l 
c a s e  h o l d i n g  t h a t  th e l a n g u a g e  of the D a v i s - B a c o n  A c t  
a n d  its l e g i s l a t i v e  h i s t o r y  " p l a i n l y  s h o w  t h a t  it w a s  
not e n a c t e d  to b e n e f i t  c o n t r a c t o r s ,  b u t  r a t h e r  to 
p r o t e c t  t h e i r  e m p l o y e e s  f r o m  s u b s t a n d a r d  e a r n i n g s  by 
f i x i n g  a f l o o r  u n d e r  w a g e s  on G o v e r n m e n t  p r o j e c t s . "
C i t y  and B o r o u g h  of S i t k a, s u p r a , s l i p  op. at 15 n.ll, 
q u o t i n g  U.S. v. B i n g h a m t o n  C o n s t r u c t i o n  Co., 347 U.S. 
171, 177 (1953).

T h e  f e d e r a l  D a v i s - B a c o n  r e g u l a t i o n s  r e l i e d  
u p o n  by the  A l a s k a  S u p r e m e  C o u r t  in C i t y  a n d B o r o u g h  of 
S i t k a  d e f i n e  the t e r m s  " c o n s t r u c t i o n " ,  " p r o s e c u t i o n " ,  
" c o m p l e t i o n "  or ' r e p a i r "  to m e a n  " all t y p e s  of w o r k  
d o n e  on a p a r t i c u l a r  b u i l d i n g  or w o r k  at the si t e 
t h e r e o f . . .  i n c l u d i n g  v?ithout l i m i t a t i o n , a l t e r i n g ,  
r e m o d e l i n g ,  p a i n t i n g  an d  d e c o r a t i n g ,  the t r a n s p o r t i n g  
of m a t e r i a l s  and s u p p l i e s  to or f r o m  the b u i l d i n g  o r 
w o r k . . . "  29 C . F . R .  § 5.2(g) (1981) ( e m p h a s i s  ad d e d ) .
O n  the o t h e r  hand, the sa me  r e g u l a t i o n s  d e f i n e  the 
t e r m s  " b u i l d i n g "  or "w ork " to g e n e r a l l y  i n c l u d e  " c o n­
s t r u c t i o n  a c t i v i t y  as d i s t i n g u i s h e d  from m a n u f a c t u r i n g ,  
f u r n i s h i n g  of m a t e r i a l s ,  or s e r v i c i n g  and m a i n t e n a n c e  
w o r k ". 29 C .F . R .  § 5.2(f) (1981) ( e m p h a s i s  a d d e d ) .
U n f o r t u n a t e l y ,  the f e d e r a l  r e g u l a t i o n s  d o  not  e l a b o r a t e
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T h e  c e n t r a l  q u e s t i o n  in t h i s  i n q u i r y  is: h o w  b r o a d  is' 
th e d e f i n i t i o n  of " r e p a i r "  u n d e r  A S  3 6 . 9 5 . 0 1 0  (3), and 
d o e s  it e x t e n d  to  c o v e r  r o u t i n e  " m a i n t e n a n c e "  w o r k  on 
p u b l i c  s t r e et s,  r o a d s  or h i g h w a y s ?

. T h e  a p p l i c a b i l i t y  of th e L i t t l e  D a v i s - E a c o n  
A c t  to p a r t i c u l a r  p u b l i c  p r o j e c t s  in A l a s k a  ha s  b e e n  
a d d r e s s e d  in at l e a s t  t h r e e  p r i o r  o p i n i o n s  fr o m this 
o f f i c e .  An A u g u s t  19 77  m e m o r a n d u m  c o n c l u d e d  t h a t  a 
c o n t r a c t  for w i n d o w  w a s h i n g  s e r v i c e s  b e t w e e n  the st ate 
and a p r i v a t e  c o n t r a c t o r  w a s  n o t  s u b j e c t ’to the p r o v i­
s i o n s  of A S  36 (Ron ald  W. L o r e n s e n ,  A u g u s t  5, 1977). A  
M a r c h  1981 m e m o r a n d u m  f ou nd  t h a t  c o n t r a c t s  for s n o w  
r e m o v a l  f r o m  s t a t e  a i r p o r t s  and r o a d s  w e r e  no t c o n­
tr a c t s  for " p u b l i c  c o n s t r u c t i o n "  s u b j e c t  to the r e q u i r e­
m e n t s  of A S  36 (John B. G a g u i n e ,  M a r c h  10, 1981). A 
t h i r d  o p i n i o n  in A u g u s t  1979 c o n c l u d e d  t h a t  c o n t r a c t s  
for h i g h w a y  m a i n t e n a n c e  on the N o r t h  S l o p e  H a u l  Ro a d 
w e r e  s u b j e c t  to the p r e v a i l i n g  w a g e  an d b o n d i n g  r e q u i r e­
m e n t s  of A S  36 (Larry W o o d ,  A u g u s t  14, 197 9) . It was  
n o t e d  in th i s l a t t e r  o p i n i o n  t h a t  m o s t  c o u r t s  h a v e  
f o u n d  th e c o n c e p t s  of " m a i n t e n a n c e "  an d " r e p a i r "  - as 
t h e y  r e l a t e  to streets,, r o a d s  and h i g h w a y s  - to be 
s y n o n y m o u s  for all p r a c t i c a l  p u r p o s e s .

In a d e c i s i o n  jus t r e l e a s e d ,  the A l a s k a  
S u p r e m e  C o u r t  for the f i r s t  ti me  r e v i e w e d  th e a p p l i c a ­
b i l i t y  of the L i t t l e  D a v i s - B a c o n  A c t  to a s p e c i f i c  
p u b l i c  p r o j e c t .  C i t y  and B o r o u g h  of S i t k a  v. C o n s t r u c­
tion  and G e n e r a l  L a b o r e r s  L o c a l  942, O p i n i o n  No. 2495  
(Alaska S u p r e m e  Co urt , M a y  7, 1982). T h e  p r i n c i p a l  
i ss ue  in the  c a s e  w a s  w h e t h e r  a c o n t r a c t  for th e sa le  
of t i m b e r  b e t w e e n  the C i t y  and  B o r o u g h  of S i t k a  an d a ' 
p r i v a t e  l o g g i n g  c o m p a n y  p r e p a r a t o r y  to  a d a m  c o n s t r u c t i o n  
p r o j e c t  w a s  " p u b l i c  c o n s t r u c t i o n "  s u b j e c t  to the w a ^ e  
p r o t e c t i o n s  a f f o r d e d  b y  L i t t l e  D a v i s - B a c o n .  T h e  cour<- 
h e l d  t ha t e v e n  t h o u g h  a t i m b e r  s a l e  c o n t r a c t  s t a n d i n g  
a l o n e  m i g h t  n o r m a l l y  b e  o u t s i d e  the s c o p e  of L i t t l e  
D a v i s - B a c o n ,  it n o n e t h e l e s s  w\_, s u b j e c t  to the  A c t  
b e c a u s e  the s u b j e c t  m a t t e r  of the c o n t r a c t  w a s  " s u b s t a n­
t i a l l y  r e l a t e d "  to " p u b l i c  c o n s t r u c t i o n " .  In m a k i n g - 
its d e c i s i o n ,  the c o u r t  r e l i e d  h e a v i l y  on f ed e r a l



c D a l e  C h ee k -4- M a y  24, 1982

on the a p p a r e n t  d i s t i n c t i o n  b e t w e e n  " r e p a i r "  and 
" s e r v i c i n g  or m a i n t e n a n c e " • work..

T h e  fe w  a u t h o r i t i e s  w h i c h  d i s c u s s  th e c o n c e p t s  
of " r e p a i r "  and " m a i n t e n a n c e "  as t h e y  r e l a t e  to str ee ts ,  
r o a d s  an d h i g h w a y s  g e n e r a l l y  i n d i c a t e  t h a t  t h e t e rm s 
a r e e s s e n t i a l l y  s y n o n y m o u s .  B l a c k ' s  L a w  D i c t i o n a r y  
(Rev. 4th ed. -1968} d e f i n e s  " r e p a i r s "  as " r e s t o r a t i o n  
to  s o u n d n e s s ;  r e p a r a t i o n ;  w o r k  d o n e  to p r o p e r t y  to k e e p  
it in g o o d  or der ." . T h e  sam e a u t h o r i t y  d e f i n e s  " m a i n t e­
na n c e "  as "a ct s of r e p a i r  and o t h e r  ac ts  to p r e v e n t  a 
d e c l i n e ,  l a p s e  o r c e s s a t i o n  f r o m  e x i s t i n g  s t a t e  or 
c o n d i t i o n " .  " M a i n t a i n "  as u s e d  in a s t a t e  s t a t u t e  
r e f e r r i n g  to m a i n t e n a n c e  of r o a d s  i n c l u d e s  the w o r d  
" r e p a i r " .  W e i n e r  v. P h i l l i p s , 133 N.E. 67, 68 (Ohio 
1921). T h e  w o r d s  " m a i n t a i n "  an d " r e p a i r " ,  w h e n  a p p l i e d  
to  a s t re e t,  p r a c t i c a l l y  m e a n  o n e  and the sa m e thing. 
B a r b e r  A s p h a l t  P a v i n g  Co. v.- H e g e l , 56 S.W. 449, 451 
(Me. 1900); V e r d i n  v. C i t y  of Sc. L o u i s , 33 S.W. 480,
494 (Mo. 18 95 ); . T o  " m a i n t a i n "  m e a n s  to p r e s e r v e  or 
k e e p  in an e x i s t i n g  s t at e  or c o n d i t i o n  an d e m b r a c e s  
a ct s of r e p a i r  an d o t h e r  a c t s  to  p r e v e n t  a d e c l i n e ,  
l a p s e  o r c e s s a t i o n  f r c m  t h at  s t a t e  or c o n d i t i o n ,  and 
i n c l u d e s  the idea of k e e p i n g  in r e p a i r  b u t  h a s  m u c h  
b r o a d e r  m e a n i n g  i n v o l v i n g  the c o n c e p t  of s u p p o r t i n g ,  
s u s t a i n i n g ,  c a r r y i n g  on and c o n t i n u i n g .  S t a t e  F a r m  
M u t u a l A u t o m o b i l e  I n s u r a n c e  Co. v. Pan A m e r i c a n  I n s u r a n c e  
Co., 437 S.W. 2. d 542, 545 (Tex. 1969), q u o t i n g  M o r r i s  
v. A m e r i c a n  L i a b i l i t y  & S u r e t y  C o . , 185 A. 201, 202 
(Pa. 1936) .

F r o m  th e a b o v e  a u t h o r i t i e s  it a p p e a r s  to us 
t h a t  the c o n c e p t s  of " r e p a i r "  and " m a i n t e n a n c e "  are 
c l o s e l y  r e l a t e d  an d in m o s t  c a s e s  m e a n  the s a m e  thing.
A l l  r e p a i r s  b y  d e f i n i t i o n  are  a f o r m  of m a i n t e n a n c e .  
H o w e v e r ,  net all a c t s  of m a i n t e n a n c e  c o n s t i t u t e  repair s.  
F o r  e x a m p l e ,  w e  do  not  b e l i e v e  t h a t  s t r e e t  swe ep i ng ,  
w i n d o w  w a s h i n g ,  s n o w  r e m o v a l ,  or  the c l e a n i n g  of p u b l i c  
b u i l d i n g s  are in and of t h e m s e l v e s  ac ts  of repair.
W i t h  r e s p e c t  to w o r k  on p u b l i c  r o a d s  an d highway's, we  
b e l i e v e  th a t the c o n c e p t  of " r e p a i r "  u n d e r  the L i t t l e  
D a v i s - B a c o n  A c t  r e q u i r e s  that  the t e r m  be d e f i n e d  in 
its b r o a d e s t  sense, c o n s i s t e n t  w i t h  the b r o a d  s t a t u t o r y

C
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p u r p o s e  r e c o g n i z e d  b y  the  A l a s k a  S u p r e m e  C o u r t  in its 
r e c e n t  C i t y  and  B o r o u g h  of S i t k a  o p i n i o n .  A s  a g e n e r a l  
g u i d e l i n e ,  t h e r e f o r e ,  w e  b e l i e v e  " r e p a i r "  i n c l u d e s  the 
e x c a v a t i o n  of m u d h o l e s  and p o t h o l e s ,  th e h a u l i n g  and  
p l a c i n g  of an y a d d i t i o n a l  m a t e r i a l  o r fill on the 
roadway,' th e g r a d i n g  o r r e s h a p i n g  of n e w l y  a d d e d  
m a t e r i a l s ,  and the  c o r r e c t i o n  o r r e p l a c e m e n t  of d a m a g e d  
c u l v e r t s ,  f e n c e s  or  g u a r d r a i l s .  ' O n  th e o t h e r  hand, w e  
b e l i e v e  t h a t  the g r a d i n g  or s m o o t h i n g  of an existing-' 
r o a d w a y  s u r f a c e ,  t h e  s t r a i g h t e n i n g  or  r e s h a p i n g  of 
s h o u l d e r s ,  s l o p e s  and  d i t c h e s ,  an d the u n p l u g g i n g  or 
c l e a n i n g  of c u l v e r t s  are  m e r e l y  " m a i n t e n a n c e "  a c t i v i t i e s  
a n d  w o u l d  no t i n d e p e n d e n t l y  be s u b j e c t  to th e L i t t l e  
D a v i s - B a c o n  A c t  u n l e s s  o t h e r w i s e  " s u b s t a n t i a l l y  r e l a t e d "  
to  o n g o i n g  c o n s t r u c t i o n  or  r ep air .

W e  r e c o g n i z e  th at  the d i s t i n c t i o n  b e t w e e n  
"rc-pair" and  " m a i n t e n a n c e "  is o f t e n  a d i f f i c u l t  on e  to 
d e f i n e  in p r a c t i c a l  terms, and  th at  it is no t p o s s i b l e  
t o  set o u t  an e x h a u s t i v e  list of i l l u s t r a t i v e  e x a m p l e s .  
W e  w o u l d  note, h o w e v e r ,  t h a t  f r e q u e n t l y  the " p r i n c i p a l  
p u r p o s e "  of the o v e r a l l  p r o j e c t  w i l l  aid in the d e t e r m i­
n a t i o n  of w h e t h e r  a c o n t r a c t  c a l l s  for c o n s t r u c t i o n  or 
r e p a i r  on the one  hand,, or m a i n t e n a n c e  or s e r v i c i n g  on 
the o t h e r .  See, e . g . , 29 C .F . R .  §§ 4 . 1 1 5 - 4 . 1 3 2  (1981) 
( M c N a m a r a - 0 1H a r a  S e r v i c e  C o n t r a c t  A c t  r e g u l a t i o n s ) .  As 
the A l a s k a  S u p r e m e  C d u r t  n o t e d  in C ity and B o r o u g h  of 
S i t k a , it is the n a t u r e  or the s p r c i f i c  w o r k  as w e l l  as 
the r e l a t i o n s h i p  of that w o r k  to the o v e r a l l  p r o j e c t  
w h i c h  ar e  the s a l i e n t  c o n s i d e r a t i o n s .  S l i p  o p i n i o n  
at 15.

F i n a l l y ,  it s h o u l d  be e m p h a s i z e d  t h a t  the 
D e p a r t m e n t  of L a b o r  is the s t at e a g e n c y  a u t h o r i z e d  
u n d e r  A S  3 6 . 0 5 . 0 3 0  to m a k e  final d e t e r m i n a t i o n s  of 
s t a t u t o r y  c o v e r a g e  u n d e r  the L i t t l e  D a v i s - B a c o n  Act.
C i t y  and  B o r o u g h  of S i t k a , s u p r a , S l i p  Op. at 5. See 
a Iso 29 C . F . R .  § 5. 1 2  (1981). O t h e r  s t a t e  a g e n c i e s  or 
p o l i t i c a l  s u b d i v i s i o n s  a w a r d i n g  c o n t r a c t s  for p u b l i c l y  
f i n a n c e d  w o r k  s h o u l d  be a d v i s e d  to r e f e r  a n y  q u e s t i o n s  
or  u n c e r t a i n t i e s  r e g a r d i n g  L i t t l e  D a v i s - B a c o n  c o v e r a g e

C



. . . .  . . r , ...... 7- • - ; ■ - ’r - V A ^ * W - ' r 'V -

D a l e  C h e e k  -6- M a y  24, 1982

to th e D e p a r t m e n t ' s  W a g e  and  H o u r  A d m i n i s t r a t i o n  for . .
r e s o l u t i o n  p r i o r  to the c o m m e n c e m e n t  of. the  p r o j e c t .

cc: D o n a l d  R. W i l s o n ,  W a g e  and  H o u r  A d m i n i s t r a t i o n
R o n a l d  W. L o r e n s e n ,  D e p u t y  A t t o r n e y  G e n e r a l
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P e r f o r m a n c e  o f  Piiblic . *’ 
C o n s t r u c t i o n  P r o j e c t s  b y  
M u n i c i p a l i t i e s ;  A .G. F i l e  
No.. J - 6 6 - 1 9 5 - 7 9

T h i s  is in r e s p o n s e  to y o u r  r e c e n t  r e q u e s t  f o r  o u r  
a d v i c e  as to w h e t h e r  m u n i c i p a l  g o v e r n m e n t s  m a y  p r o p e r l y  
c a r r y  o u t  t h e i r  p u b l i c  c o n s t r u c t i o n  p r o j e c t s  b y  u s i n g  t h e i r  
o w n  e m p l o y e e s  u n d e r  a M f o r c e - a c c o u n t "  s y s t e m  w h i c h  u t i l i z e s  
p r i v a t e  c o n t r a c t o r s ,  if at all, s o l e l y  to p r o v i d e  o v e r a l l  
" h a n d s - i n - p o c k e t M m a n a g e m e n t  a n d  s u p e r v i s i o n  of t h e  p r o j e c t .
Also, if m u n i c i p a l i t i e s  m a y  p e r f o r m  t h e i r  o w n  p u b l i c  c o n s t r u c t i o n  
in this m a n n e r ,  y o u  w o n d e r  w h e t h e r  they  are s u b j e c t  to the 
p r o v i s i o n s  of A S  36.05, r e l a t i n g  to the p a y m e n t  of p r e v a i l i n g  
w a g e s  on p u b l i c  c o n s t r u c t i o n  contract s.

As w e  u n d e r s t a n d  the s i t u a t i o n  a b o u t  w h i c h  y o u  a re 
i n q u i r i n g ,  at l e a s t  o n e  o r g a n i z e d  b o r o u g h  in the s t a t e  does 
n o t  c a r r y  o u t  its p u b l i c  c o n s t r u c t i o n  p r o j e c t s  b y  h i r i n g  
p r i v a t e  c o n s t r u c t i o n  c o n t r a c t o r s  to p e r f o r m  all p h a s e s  of 
the w o r k  a n d  c o m p l e t e  the project. Instead, it h i r e s  p r i v a t e  
c o n t r a c t o r s  to p e r f o r m  only the m a n a g e m e n t  a n d  s u p e r v i s o r y  
f u n c t i o n s  n e c e s s a r y  to a c c o m p l i s h  the p r o j e c t  for the b o r o u g h ,  
b u t  r e q u i r e s  t h a t  the c o n t r a c t o r  i tilize b o r o u g h  e m p l o y e e s  
to a c t u a l l y  do the c o n s t r u c t i o n  work. W e  see n o  l e g a l  
i m p e d i m e n t  to a b o r o u g h  d o i n g  all or a n y  p o r t i o n  o f  its 
p u b l i c  c o n s t r u c t i o n  p i o j e c t s  on its o w n  in this m a n n e r .

As to w h e t h e r  A S  36.05 a p p l i e s  to a b o r o u g h  w h i c h  
a c c o m p l i s h e s  its p u b l i c  c o n s t r u c t i o n  p r o j e c t s  b y  u s e . o f  its 
o w n  e m p l o y e e s  u n d e r  a " f o r c e  a c c o u n t "  system, w e  t h i n k  -the 
a n s w e r  is c l e a r l y  t h a t  it does not. A S  3 6 . 0 5 . 0 1 0 ,  w h i c h  
e s t a b l i s h e s  the scope  of the r e q u i r e m e n t  of p a y m e n t  of 
p r e v a i l i n g  w a g e s  u n d e r  A S  36.05, speaks o n l y  in t e r m s  o f  the 
d u t y  o f  " c o n t r a c t o r s "  and " s u b - c o n t r a c t o r s "  w h o  p e r f o r m  w o r k  
on p u b l i c  c o n s t r u c t i o n  in the state. It does n o t  s t a t e  t h a t  
p o l i t i c a l  s u b d i v i d i o n c  p e r f o r m i n g  such w o r k  m u s t  p a y  p r e v a i l i n g  
w a g e s .  N o r  does it s t a t e  that all e m p l o y e e s  w o r k i n g  on 
p u b l i c  c o n s t r u c t i o n  p r o j e c t s  are e n t i t l e d  to b e  p a i d  in 
a c c o r d a n c e  w i t h  p r e v a i l i n g  wages. Thus, w h i l e  it a p p e a r s  
that A S  3 6 . 0 5  w o u l d  a p p l y  to a m u n i c i p a l i t y ' s  c o n t r a c t o r  for 
m a n a g e m e n t  s e r v i c e s  o n  a p u b l i c  c o n s t r u c t i o n  p r o j e c t ,  it 
does n o t  a p p l y  to the m u n i c i p a l i t y  in c a r r y i n g * o u t  s u c h  
p r o j e c t s  w i t h  its o w n  employ e e s .
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15cl4 "Force account" construction work.' In some instances.a 
Government agency (or a State or political subdivision thereof 
or a private firm or individual using Federal money) may perform 
construction work under what is generally known a B ."force account".
In essence, this is a "do-it-yourself" type of construction - the 
agency or grant recipient decides not to contract out the work but 
actually performs it "in-house" with its own employees. Such work 
is not Bubject to DERA/CWHSSA, except under the Public Works 
Employment Act of 1977 and the U.S. Housing Act of 1937 and the » 
Housing Act of 1949* (See FOH 15e23.) This ia true even though - in 
the case of loans or grants - the lender or grantor may provide as 
a condition that the construction be performed in accord with 
DBRA/CWHSSA stipulations and pay requirements. However, that part of 
the work not done under "force account" but contracted out is ■ 
subject to DBRA/CWHSSA in the usual manner. (See FOH 15cl9.)

15cl5 Owner-operators of trucks and other hauling equipment.
(a) As a matter of administrative policy, the provisions of 

DBRA/CWHSSA have not been applied to bona fide owner-operators 

of trucks and other hauling equipment on construction projects.
For purposes of these Acts, the certified payrolls including the 

names of such owner-operators need not show hours worked nor •' ’>

rates allegedly paid, but.only the notation "Cwner-operator”. \ . )
This position does not pertain to owner-operators of other equip­

ment such as bulldozers, scraper":, backhoes, cranes, drilling ' 
rigs, welding machines, and the like.

15cl6 Supply and installation contracts. Installation work is 

covered by the D 3  Act where it involves more than an incidental . 

amount of construction activity. For example, DB coverage has 

been extended to installing a security system or an intrusion 

detection system, installing permanent shelving which is attached 

to the structure, installing air-conditioning ducts, excavating 

outside cable trenches and laying cable, installing heavy genera­

tors, mounting radar antenna, and installing instrumentation 
grounding systems. However, where mixed or combination supply 
and installation contracts are involved, the DB Act may apply 

to a portion of tne contract, depending upon whether more than 

an incidental amount of construction work is involved.

/
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T h i s  is in r e s p o n s e  to y o u r  r e c e n t  r e q u e s t  f o r  o u r  
a d v i c e  as to w h e t h e r  m u n i c i p a l  g o v e r n m e n t s  m a y  p r o p e r l y  
carry o u t  t h e i r  p u b l i c  c o n s t r u c t i o n  p r o j e c t s  b y  u s i n g  t h e i r  
o w n  e m p l o y e e s  u n d e r  a " f o r c e - a c c o u n t "  s y s t e m  w h i c h  u t i l i z e s  
p r i v a t e  cont ra c t o r s ,  if at all, s o lely to p r o v i d e  o v e r a l l  
" h a n d s - i n - p o c k e t "  m a n a g e m e n t  and s u p e r v i s i o n  of the p r o j e c t .
Also, if m u n i c i p a l i t i e s  m a y  p e r f o r m  their o w n  p u b l i c  c o n s t r u c t i o n  
in this manner, y o u  w o n d e r  w h e t h e r  they are s u b j e c t  to the 
p r o v i s i o n s  of A S  36.05, r e l a t i n g  to the p a y m e n t  of p r e v a i l i n g  
w a g e s  on p u b l i c  c o n s t r u c t i o n  c o n t r a c t s .

As w e  u n d e r s t a n d  the s i t u a t i o n  a bout w h i c h  y o u  are 
i nquiring, at least one o r g a n i z e d  b o r o u g h  in the state does 
n o t  carry o u t  its p u b l i c  c o n s t r u c t i o n  p r o j e c t s  b y  h i r i n g  
p r i v a t e  c o n s t r u c t i o n  c o n t r a c t o r s  to p e r f o r m  all p h a s e s  of 
"the w o r k  a n d  c o m p l e t e  the project. Instead, it h i r e s  p r i v a t e  
c o n t r a c t o r s  to p e r f o r m  only the m a n a g e m e n t  a n d  s u p e r v i s o r y  
f u n c t i o n s  n e c e s s a r y  to a c c o m p l i s h  the p r o j e c t  for the b o r o u g h ,  
b u t  r e q u i r e s  that the c o n t r a c t o r  u t i l i z e  b o r o u g h  e m p l o y e e s  
to a c t u a l l y  do the c o n s t r u c t i o n  work. We see n o  legal 
i m p e d i m e n t  to a b o r o u g h  d o i n g  all or any p o r t i o n  of its 
p u b l i c  c o n s t r u c t i o n  p r o j e c t s  o n  its o w n  in this m a n n e r .

As to w h e t h e r  A S  36 05 a p p l i e s  to a b o r o u g h  w h i c h  
a c c o m p l i s h e s  its p u b l i c  c o n s t r u c t i o n  p r o j e c t s  b y  u s e  of its 
o w n  e m p l o y e e s  u n d e r  a " f o r c e  a c c ount" system, w e  t h i n k  t h e  
a n s w e r  is c l e a r l y  that it does not. A S  36 .05. 0 1 0 ,  w h i c h  
e s t a b l i s h e s  the scope of the r e q u i r e m e n t  of p a y m e n t  of 
p r e v a i l i n g  w a g e s  u n d e r  A S  36.05, speaks o n l y  in terms o f  the 
d u t y  of " c o n t r a c t  rs" and " s u b - c o n t r a c t o r s "  w h o  p e r f o r m  w o r k  
on p ubli c c o n s t r u c t i o n  in the state. It does n o t  s t a t e  that 
p o l i t i c a l  s u b d i v i d i o n s  p e r f o r m i n g  such w o r k  m u s t  p a y  p r e v a i l i n g  
wages. N o r  does it s t a t e  that all e m p l o y e e s  w o r k i n g  on 
p u b l i c  c o n s t r u c t i o n  p r o j e c t s  are e n t i t l e d  to be p a i d  in 
a c c o r d a n c e  w i t h  p r e v a i l i n g  wages. Thus, w h i l e  it a p p e a r s  
that A S  36.05 w o u l d  a p p l y  to a m u n i c i p a l i t y ' s  c o n t r a c t o r  for 
m a n a g e m e n t  s e r v i c e s  on a p u b l i c  c o n s t r u c t i o n  p r o ject,  da­
does n o t  a p p l y  to the m u n i c i p a l i t y  in c a r r y i n g * o u t  s u c h  
p r o j e c t s  w i t h  its o w n  employees.
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A p r i l  19, 1983

Bill Sheffield, Governor

POUCH K  -  S M Tf  CAPITOL 
JU N EA U .A LA SKA  93811 
PHONE: (907) 4 65-3600

Hon. J o h n  r , S a cket t 
Senate
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
Juneau, A K  99811

Re: A p p l i c a b i l i t y  of AS 36.-
05.010 -- 36.05.110 to 
f o r c e d - a c c o u n t i n g  
O ur file no.: 366-554-83

D e a r  S e n a t o r  Sackett:

This letter r e s p o n d s  to your i n q uiry  r e g a r d i n g  w h e t h e r  
the p r e v a i l i n g  w a g e . s t i p u l a t i o n s  r e q u i r e d  u n d e r  the L i t t l e  Davis-  
Bacon Act, AS 3 6 . 0 5 . 0 1 0  -- 3 b . 05.110, apply w h e r e  a m u n i c i p a l i t y  
or a R u r a l  E d u c a t i o n  A t t e n d a n c e  Area (REAA) use their own e m p l o y­
ees to p e r f o r m  w o r k  on a p u b l i c  w o r k s  project. It is our v i e w  
that m u n i c i p a l i t i e s  or R EAAs w h i c h  use their own employees on a 
p u b l i c  w o r k s  proj ect, a p' jctice c o m m o n l y  r e f e r r e d  
a c c o u n t i n g , "  are not r e q u i r e d  to pay p r e v a i l i n g  
state funds are involved, h owever, o t h e r  s t a t utor y

to as "forced- 
wages. W h e r e  
p r o v i s i o n s  may

limit the i n s t a n c e s  w h e n  f o r c e d - a c c o u n t i n g  is appropriate.

T he p r e v a i l i n g  w a g e  r e q u i r e m e n t  is set fort?i in AS 36.-
05.010, w h i c h  p r o v i d e s  in p e r t i n e n t  part:

W A G E  R A T E S  ON P U B L I C  CONST R U C T I O N .  A  c o n­
tra c t o r  or s u b c o n t r a c t o r  w h o  p e r f o r m s  w o r k  on 
p u b l i c  c o n s t r u c t i o n  in the state, as d e fine d 
b v  AS 3 6 . 9 5 . 0 1 0 ( 3 ) ,  shall p ay not less than 
t ® cu r r e n t  p r e v a i l i n g  rate of w a g e s  for w o r k  
o a similar n a t u r e  in the r e g i o n  in w h i c h  
tea w o r k  is done.

T h e  s t a t u t e  p l a i n l y  a p plies only to c o n t r a c t o r  or sub • 
c o n t r a c t o r s  u n d e r  c o n t r a c t  for p u b l i c  works. W h e r e  the state or 
a p o l i t i c a l  s u b d i v i s i o n  uses its own e m p l o y e e s  to p e r f o r m  p u b l i c  
c o n s t r u c t i o n ,  the L i t t l e  D a v i s - B a c o n  Act does not apply. 1978 
Inf, Op. A t t  y Gen. (Oct. 11; J66-19 5 - 7 9 ) .  See Annot. 18 A.L.R.- 
3d 944 (1968). ------------
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We h a v e  n o t  d i s c o v e r e d  any case a u t h o r i t y  w h i c h  imposes 
any limit on the a u t h o r i t y  of a p u b l i c  e m p l o y e r  to f o r c e - a c c o u n t . 
W e  note, h o w ever, that courts w h i c h  a d dres s the d i s t i n c t i o n  drawn 
in a p r e v a i l i n g  w a g e  p r o v i s i o n  b e t w e e n  p u b l i c  employee: and those 
of a c o n t r a c t o r  j u s t i f y  the d i s t i n c t i o n  due to the p e r c e i v e d  b e n­
efits of p u b l i c  employment. The pres um p t i o n ,  here, is that p u b­
lic e m p l o y m e n t  is m o r e  p e r m a n e n t  and offers an e m p l o y e e  other 
e c o n o m i c  a d v a n t a g e s  such as fringe be nefits. See City of 
M o n m o u t h  v. L o r e n z , 195 N . E . 2 d  661 (111. 1963) (inc lu s i o n  of p u b­
lic e m p l o y e e s  in p r e v a i l i n g  w a g e  p r o v i s i o n  v i o l a t e d  c o n s t i t u t i o n­
al g u a r a n t e e  to equal  protec t i o n ) .  If, w h e n  a m u n i c i p a l i t y  or an 
R E A A  e m p l o y s  p e r s o n s  on a sporatic, p r o j e c t - b y - p r o j e c t  basis, the 
p u b l i c  e m p l o y e e s  do not o b t a i n  the a d v a n t a g e s  t y p i c a l l y  a v a i l a b l e  
t h r o u g h  p u b l i c  em ployment, a court m a y  c o n c l u d e  that f o r c e d -  
n c c o u n t i n g  c a n n o t  serve to c i r c u m v e n t  p r e v a i l i n g  w a g e  r e q u i r e­
ments. S ee 1983 Inf. Op. A t t ' y  Gen. (Mar. 11; 366-267-83)
(Little Da' i s - B a c o n  Act a p p l i c a b l e  to c e r t a i n  d e s i g n a t e d  grants). 
See also ty and B o r o u g h  of Sitka v. C o n s t r u c t i o n  and G e n e r a l  
L a b o r e r s  L o c a l  9 4 2 , 644 P . 2 d  111 (Alaska 1982).

W h i l e  a m u n i c i p a l i t y  or an R E A A  m a y  c o n s t r u c t  a p r o j e c t  
t h r o u g h  f o r c e d  a c c o u n t i n g  w i t h o u t  b e i n g  s u b j e c t  to p r e v a i l i n g  
w a g e  r e q u i r e m e n t s ,  the m o r e  d i f f i c u l t  i n q u i r y  is w h e n  f o r c e d - a c -  
c o u n t i n g  is an a v a i l a b l e  option. W h e r e  state funds are used, the 
g e n e r a l  p r e f e r e n c e  for the a w a r d  of c o n t r a c t s  t h r o u g h  p u b l i c  b i d  
is set f o r t h  in AS 35.15.010(a):

E x c e p t  as p r o v i d e d  in AS 36.98 and AS 4 4 .33. - 
300, it shall be the g e n e r a l  p o l i c y  of the 
d e p a r t m e n t  to r e q u i r e  the c o n s t r u c t i o n  of all 
p u b l i c  w o ^ k s  u n d e r  b i d  contract. However , 
w h e n  he e s t i m a t e d  cost of a c o n s t r u c t i o n  
p r o j e c t  is less than $100,000, or w h e n  it a p­
pea r s  to be in the bes t i n t e r e s t s  of tne 
s t a t e , the d e p a r t m e n t  m ay p e r f o r m  the work, 
n o t w i t h s t a n d i n g  any o t h e r  p r o v i s i o n s  of law.
A c o m p l e t e  r e c o r d  shall be k e p t  by the c o m­
m i s s i o n e r  or the c o m m i s s i o n e r ' s  d e s i g n e e  of 
all t r a n s a c t i o n s  e n t e r e d  into u n d e r  this s e c­
tion i n c l u d i n g  n a m e s  of e m p l o y e e s  i n v o l v e d  in 
the transact ions.

(Emphasis added.)

A  m u n i c i p a l i t y  may r e q u e s t  the a s s u m p t i o n  of "all or 
r- ',rt of the [De par t m e n t  of T r a n s p o r t a t i o n  and P u b l i c  F a c i l i t i e s ' )  
i e s p o n s i b i l i t i e s  r e l a t i n g  to the p l a n n i n g ,  d e s i g n  and
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c o n s t r u c t i o n  of a p u b l i c  w o r k s  p r o j e c t  of the state that is to be 
lo c a t e d  w i t h i n  the b o u n d a r i e s  of the m u n i c i p a l i t y  and that w o u l d  
o t h e r w i s e  be c o n s t r u c t i o n  in the m a n n e r  p r o v i d e d  by AS 35.15.- 
010." AS 35.15.080. A r g u a b l y  among the a s s u m e d  r e s p o n s i b i l i t i e s  
is the r e s p o n s i b i l i t y  to d e t e r m i n e  u n d e r  AS 3 5 . 1 5 . 0 1 0  w h e t h e r  "it 
a p pea rs to b e  in the b e s t  inter ests of the state" for the 
d e p a r t m e n t  to p e r f o r m  the work, n o t w i t h s t a n d i n g  that the public 
w o r k  costs in excess of $100,000. 1/

A n  REAA, in turn, m a y  a s s u m e  "the r e s p o n s i b i l i t i e s  
r e l a t i n g  to the planning, d esign and c o n s t r u c t i o n  of a school or 
an e d u c a t i o n - r e l a t e d  facility, l o c a t e d  w i t h i n  the b o u n d a r i e s  or
o p e r a t i n g  areas of t h e . . . [ R E A A ] ." AS 14.11.020. 2/ T i t l e  14,
however , does not define the D e p a r t m e n t  of E d u c a t i o n ' s  " r e s p o n­
sib i l i t i e s "  w h i c h  m a y  b e  a s s u m e d  by an R E A A t 3/ W e r e  the D e p a r t­
me n t  of E d u c a t i o n  to r e tain r e s p o n s i b i l i t y  for the c o n s t r u c t i o n  
of a school project, the p ublic b i d  r e q u i r e m e n t s  set f o r t h  in AS
35.15 w o u l d  be applicable. Consequ ently, an R E A A  w h i c h  assumes 
r e s p o n s i b i l i t y  for S school p r ojec t is s u bje ct to the p r e f e r e n c e
for p ublic  b i d d i n g  u n d e r  AS 35.15.010.

2/  A  c o u n t e r v a i l i n g  a r g u m e n t  is that o n l y  a state a g e n c y  has the 
r e q u i s i t e  b r e a d t h  of p e r s p e c t i v e  to m a k e  a d e t e r m i n a t i o n  of w h a t  
is in the best i n t e r e s t  of the state. For pvtrposes of this 
opinion, we a ssum e that the b e s t  i n t e r e s t  d e t e r m i n a t i o n  is 
delegable. Moreov er, it is a separate i n q u i r y  whet.ier D O T / P F  m a y  
by r e g u l a t i o n  limit the a u t h o r i t y  to f o r c e - a c c o u n t . See AS 
35.15.080(f).  ----

2/ Indeed, prior  the a d o p t i o n  of ch. 92, SLA 1982, AS 3 5 . 1 5.080 
also p r o v i d e d  for the a s s u m p t i o n  of r e s p o n s i b i l i t y  in a local 
p u b l i c  w o r k s  p r o j e c t  by b o t h  a m u n i c i p a l i t y  and an REAA. We n o t e  
that o t h e r  p r o v i s i o n s  in AS 35.15 w h i c h  r e l a t e  to an a s s u m p t i o n  
b y  an R E A A  w e r e  n o t  amended. In par tic u l a r ,  we do n o t  i n t e rpret 
AS 35.05.080(f) to impose an i n d e p e n d e n t  o b l i g a t i o n  for an R E A A  
to pay p r e v a i l i n g  w a g e s  to its own e m p l o y e e s  e n g a g e d  in w o r k  on a 
p u b l i c  project.

:)/ P r esumabl y, an R E A A  also a s s u m e s  the c o n c o m i t a n t  
r e s p o n s i b i l i t y  to d e t e r m i n e  w h e t h e r  f o r c e d - a c c o u n t i n g  w o u l d  be in 
the p u b l i c  interest. See s u p r a , n o t e  2. We are a d v i s e d  that, as 
r e q u i r e d  by AS 14.11’."020 (d), the D e p a r t m e n t  of E d u c a t i o n  is 
p r e s e n t l y  d r a f t i n g  r e g u l a t i o n s  w h i c h  r e l a t e  to the a s s u m p t i o n  of 
d e p a r t m e n t a l  r e s p o n s i b i l i t i e s .
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W e  f i n a l l y  o f f e r  an o b s e r v a t i o n  r e g a r d i n g  the f l e x i b i l­
ity of a m u n i c i p a l i t y  or an R E A A  to u s e  its own e m p l o y e e s  on a
p u b l i c  w o r k s  p r o j e c t  w h i c h  costs in excess of $100,000.

W h i l e  a d e g r e e  of d e f e r e n c e  w o u l d  b e  due a n  a d m i n i s­
tr a t i v e  d e t e r m i n a t i o n  of w h e n  it is in the " p ub lic i n t e r e s t "  to 
f c r c e - a c c o u n t  r a t h e r  than  c o n t r a c t  for services, we c a u t i o n  that 
an a n t i c i p a t e d  r e d u c t i o n  in p r o j e c t  costs m a y  not, b y  itself, be 
a s u f f i c i e n t  b a s i s  for that d e t e r m ination. The A l a s k a  S u preme
C o u r t  a d d r e s s e d  an a n a l o g o u s  c l a i m  in C i t y  and B o r o u g h  of Sitka 
v. C o n s t r u c t i o n  a n d  G e n e r a l  L a b o r e r s  "Local 9 A 2 , 6 A 4 P". 2d 227
(Alaska 1982). S i t k a  h a d  a t t e m p t e d  to e x e c u t e  a t i m b e r  sale 
c o n t r a c t  s e p a r a t e  f r o m  a d a m  c o n s t r u c t i o n  contract  s u b j e c t  to the 
L i t t l e  D a v i s - B a c o n  w a g e  s t i p u l a t i o n s .  The sepa rate t i m b e r  sale 
c o n t r a c t  a l l o w e d  S i t k a  to m a x i m i z e  the v a l u e  of the m e r c h a n t i b l e  
t i m b e r  on the d a m  site. The court, howeve r, r e j e c t e d  Sitka's 
a t t e m p t  to e n h a n c e  e c o n o m i c  r e t u r n s  t h r o u g h  the a v o i d a n c e  of 
c o n t r a c t u a l  p r e v a i l i n g  w a g e  stipul ations.

Si t k a ' s  p o s i t i o n ,  in essence, invites the 
g o v e r n m e n t  to s e v e r  from a p u b l i c  c o n s t r u c­
tion b i d  o f f e r i n g  any aspect of the e n d e a v o r  
w h i c h  m a y  h a v e  an u n r e l a t e d  p r o f i t  incentive, 
s u c h  as the r e m o v a l  of a n a t u r a l  resource.
S u c h  a r u l e  i m p e r m i s s i b l y  enables a p u b l i c  
a g e n c y  to p r o f i t  at the e x p e n s e  of w o r k e r s  
e n g a g e d  in a c t i v i t i e s  i n s t r u m e n t a l  to a p u b­
lic c o n s t r u c t i o n  project.

6AA P . 2d at 233. T h e  Sitka a n a l y s i s  suggests that a m u n i c i p a l i t y  
or an R E A A  m u s t  a r t i c u l a t e  o t h e r  c o n s i d e r a t i o n s  in s u p p o r t  of a 
f i n d i n g  that f o r c e - a c c o u n t i n g  a p a r t i c u l a r  p r o j e c t  is in the b e s t  
i n t e r e s t s  of the public.

We hope this r e s p o n d s  to y o u r  concerns. P l e a s e  feel 
free to c o n t a c t  us if y o u  h a v e  any f u r t h e r  q u e s t i o n s  on this 
m a t t e r .

N O R M A N  C. G O R S U C H  
A T T O R N E Y  G E N E R A L

J o n a t h a n  B. R u b i n i  
A s s i s t a n t  A t t o r n e y  G e n e r a l

J B R : j b
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Bill Sheffield, Governor

POUCH K  -  STATE CAPITOL 
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PHONE: 1907) 465-3600

M a r c h  11, 1983

H o n o r a b l e  A l b e r t  P. Adams 
R e p r e s e n t a t i v e  
A l a s k a  State L e g i s l a t u r e  
P o u c h  V
Juneau, A l a s k a  99811

Re: A p p l i c a t i o n  of L ittle
D a v i s - B a c o n  A c t  
(AS 36.05) to designat ed 
grants
Our file: 366 -26 7 - 8 3

D e a r  R e p r e s e n t a t i v e  Adams:

Y o u  h a v e  r e q u e s t e d  our o p i n i o n  w h e t h e r  c o n s t r u c t i o n  
contracts m a d e  by n o n - g o v e r n m e n t a l  entities w h i c h  are f i n a n c e d  by 
s t a t e - f u n d e d  grants are subject to the p r o v i s i o n s  of the L it tle 
D a v i s - B a c o n  Act (AS 36.05) r e g a r d i n g  p a y m ent of p r e v a i l i n g  wa ges 
to employees w o r k i n g  on p u b l i c  construction. You cite examples 
of grants m a d e  for a day care center, a "human services complex," 
and a p u b l i c  w o r k s  facility. T h e s e  grants w e r e  m a d e  b y  a p p r o p r i­
ations in w h i c h  the grantees w e r e  s p e c i f i c a l l y  designated. In 
each case the g r a n t e e  is a p r i v a t e  n o n - p r o f i t  corporation.

The g ra nts to w h i c h  y o u  r e f e r  are c o m m o n l y  k n o w n  as 
d e s i g n a t e d ' g r a n t s  and are g o v e r n e d  by the p r o v i s i o n s  of AS 37.-
05.316 (Grants to N amed Recipients). A n o t h e r  c a t e g o r y  of d e s i g­
na t e d  grant w h i c h  is u s e d  to c o n s truct c a pital  i m p r o v e m e n t s  in 
u n i n c o r p o r a t e d  c o m m u n i t i e s  is an U n i n c o r p o r a t e d  C o m m u n i t y  Grant 
u n d e r  AS 37.05.317. B e cause an u n i n c o r p o r a t e d  c o m m u n i t y  is no t a 
legal e n tity a n d  th ere f o r e  lacks the c a p a c i t y  to r e c e i v e  a n d  a d­
mi n i s t e r  a grant of p ublic funds, AS 37.05.317(2) a u t h o r i z e s  the 
D e p a r t m e n t  of C o m m u n i t y  and R e g i o n a l  A f f a i r s  to m a k e  the g r a n t  to 
a p r i v a t e  n o n - p r o f i t  c o r p o r a t i o n  or f e d e r a l l y  r e c o g n i z e d  tribal 
council w h i c h  is r e p r e s e n t a t i v e  of the u n i n c o r p o r a t e d  community. 
We r e c e n t l y  e x p r e s s e d  our v i e w  that c o n s t r u c t i o n  c o n t r a c t e d  out 
by such an o r g a n i z a t i o n  for an u n i n c o r p o r a t e d  c o m m u n i t y  w i t h  
g rant funds p r o v i d e d  by the state u n d e r  AS 3 7 . 0 5 . 3 1 7  is subject 
to the p r o v i s i o n s  of the L i t t l e  D a v i s - B a c o n  Act. 1982 Inf. Op.



H o n o r a b l e  A l b e r t  P. A d a m s  M a r c h  11, 1983
R e p r e s e n t a t i v e  Page 2
366-26 7 - 8 3

A t t ' y  Gen. (October 5) 1/ A  third c a t e g o r y  of grants, G r a n t s  to
M u n i c i p a l i t i e s  u n d e r  A S  37.05.315, p r o v i d e s  s t a t e  funds for a 
v a r i e t y  of local p r o j e c t s  and activities  d i r e c t l y  to e s t a b l i s h e d  
p o l i t i c a l  s u b d i v i s i o n s  of the state. The r e q u i r e m e n t s  of L i t t l e  
D a v i s - B a c o n  c l e a r l y  appl y to c o n s t r u c t i o n  p r o j ects c o n t r a c t e d  out 
u n d e r  those grants. '

Y o u  n o w  ask w h e t h e r  c o n s t r u c t i o n  c o n t r a c t e d  out b y  n o n­
go v e r n m e n t a l  e n t i t i e s  w i t h  grants m a d e  u n d e r  AS 3 7 . 0 5 . 3 1 6  are 
also s u b j e c t  to that Act. W e  c o n clude  that the a n s w e r  to y o u r  
q u e s t i o n  w i l l  d e p e n d  u p o n  the n a t u r e  of the p a r t i c u l a r  p r o j e c t  
b e i n g  c a r r i e d  out b y  the grantee. If the p r o j e c t  or i m p r o v e m e n t  
involve s the u n d e r t a k i n g  or p r o v i s i o n  of t r a d i t i o n a l  g o v e r n m e n t  
facilities, services;, or a c t i v i t i e s  it is c o v e r e d  b y  the Act, 
d e s p i t e  the n o n - g o v e r n m e n t a l  status of the entity c o n t r a c t i n g  out 
the work. However, if the w o r k  c o n t r a c t e d  out is n o t  like that 
t r a d i t i o n a l l y  c a r r i e d  out or p r o v i d e d  b y  government, it is n o t  
c o v e r e d  b y  L i t t l e  D a v is-Bacon.  In o rder to d e f i n e  the line b e­
tween those p r o jects  c o v e r e d  b y  the Act  a n d  those w h i c h  are not, 
w e  r e c o m m e n d  the a d o p t i o n  by the D e p a r t m e n t  of L a b o r  of r e g u l a­
tions s e t t i n g  out the stan dards a p p l i c a b l e  to d e t e r m i n i n g  w h e t h e r  
p r o j e c t s  u n d e r t a k e n  b y  a f f e c t e d  g r a ntees w i l l  be c o n s i d e r e d  as 
c o v e r e d  or n o n - c o v e r e d .  By a d o p t i n g  r e g u l a t i o n s  the d e p a r t m e n t  
w i l l  put those e n t i t i e s  on n o t i c e  of their p o t e n t i a l  o b l i g a t i o n s  
u n d e r  the A c t  a n d  h e l p  a s s u r e  u n i f o r m  and  c o n s i s t e n t  d e t e r m i n a­
tions of c o v erage  or non-co v e r a g e .  Our r e a s o n i n g  follows.

The f u n d a m e n t a l  r e q u i r e m e n t  of the L i t t l e  D a v i s - B a c o n  
A c t  is set out in A S  3 6 . 0 5 . 0 1 0 - w h i c h  provides, in p e r t i n e n t  part, 
as follows:

Sec. 36.05.010. W A G E  R ATE S ON P U B L I C  C O N­
STRUCTION. A  c o n t r a c t o r  or s u b c o n t r a c t o r  w h o  p e r­
forms w o r k  on p u b l i c  c o n s t r u c t i o n  in the state, as 
d e f i n e d  by AS 3 6 . 95. 010(3), shall p a y  n o t  less 
than the c u r r e n t  p r e v a i l i n g  w a g e s  for w o r k  of a 
s i mil ar n a t u r e  in the r e g i o n  in w h i c h  the w o r k  is 
done.

1/ We n o t e  that our O c t o b e r  5, 1982 o p i n i o n  i n c o r r e c t l y  r e­
fe r r e d  to grants m a d e  u n d e r  AS 37.05.315, w h i c h  deals w i t h  grants 
to o r g a n i z e d  m u n i c i p a l i t i e s .  This was o b v i o u s l y  a t y p o g r a p h i c a l  
er r o r  as the p r o b l e m  w h i c h  ir a d d r e s s e d  i n v o l v e d  an U n i n c o r p o­
rat e d  C o m m u n i t y  Grant, w h i c h  is c o v ered b y  AS 37.05.317.
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" P ubl ic c o n s t r u c t i o n "  is d e f i n e d  in AS 36.95.010(3) as follows:

(3) " p u b l i c  co nstruction"  or " p ubli c w o r k s "  
m e a n s  the o n - s i t e  field surveying, erection, r e ­
hab i l i t a t i o n ,  alteration, exte n s i o n  or repair, 
i n c l u d i n g  p a i n t i n g  or r e d e c o r a t i n g  of b u i l d i n g s ,  
h i g h w a y s  or o t h e r  improvements to real p r o p e r t y  
u n d e r  c o n t r a c t  for the state, a p o l i t i c a l  s u b­
di v i s i o n  of the state, or a regional s chool b o a r d  
w i t h  r e spect to an e d u c a t i o n a l  facility u n d e r  AS 
14.08.161;

T h e  a n s w e r  to you r q u e s t i o n  e s s e n t i a l l y  revolves a r o u n d  w h e t h e r  
w o r k  c a r r i e d  out w i t h  p u b l i c  funds by a d e s i g n a t e d  g r a n t e e  is 
" p u b l i c  c o n s t r u c t i o n "  w i t h i n  the m e a n i n g  and p u r p o s e  of the 
L i t t l e  D a v i s - B a c o n  Act. This is a q u e stion w h i c h  has y e t  to be 
a d d r e s s e d  b y  the A l a s k a  courts and, w h i l e  we b e l i e v e  the courts 
w o u l d  f o l l o w  the analysis w h i c h  w e  apply here, w e  o b v i o u s l y  
c annot g u a r a n t e e  that our v i e w  w i l l  u l t i m a t e l y  b e  a d o p t e d  by 
them. 2/

'n 1982, the A l a s k a  Sup reme Court a d o p t e d  an e x p a ns ive 
v i e w  of the concept of " p ublic c o n structio n" u n d e r  L i t t l e  Davis- 
Bacon. City and B o r o u g h  of Sitka v. C o n s t r u c t i o n  a n d  General
L a b o r e r s  ' L o c a l  942, 64'4 P i 2 d  227' ( A l ' i s ' k r i m n  I n ' t h i  Sitka
decision, the court e x p r e s s l y  stated that "[t]he f u n d a m e n t a l  p u r­
pose of L i t t l e  D a v i s - B a c o n  is to assure that e m p l o y e e s  e n g a g e d  in 
p u b l i c  c o n s t r u c t i o n  r e c e i v e  at least the p r e v a i l i n g  w a g e . "  Ic 
w e n t  on to e m p h a s i z e  that "[t]he focus of the act, q uite clearly, 
is to the b e n e f i t  of the employees, not the c o n t r a c t i n g  p r i n c i­
pal s . "  S i t k a , 644 P 2 d  at 232.

2/ It is p a r t i c u l a r l y  important  to keep in m i n d  that our v i e w  
m a y  or m a y  not be a d o p t e d  by the courts where, as here, the 
s t a t utes w i t h  w h i c h  w e  deal create certain rights a n d  o b l i g a t i o n s  
on n o n - g o v e r n m e n t a l  t hird p a r ties (e.g., c ontrac tors and workers) 
which, u n l i k e  state agencies,  are not bound to a d h e r e  to ‘•he a d­
vic e  of the A t t o r n e y  General. That precise s i t u a t i o n  arose in 
City and B o r o u g h  of Sitka v. C o n s t r u c t i o n  and G e n e r a l  Laborers 
Lo c a l  942, 644 P. 2d 227 (Alaska 1982) w h e r e  the A l a s k a  Supreme 
Court e x p r e s s l y  r e j e c t e d  an e a rlier w r i t t e n  d e t e r m i n a t i o n  by the 
A t t o r n e y  G e n e r a l ' s  O f fice that the Act did not a p p l y  to the facts 
of that case.
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In d e c i d i n g  that the contract at issue in S i t k a  was 
s u b ject to L i t t l e  Davis-Bacon, the Supreme Court e x p r e s s l y  ' -
iected the argument that it was not c o v e r e d  b e c a u s e  it w a s  nc n 
the f o r m  of a t r a d i t i o n a l  c o n s t r u c t i o n  contract. The Citj of 
Sitka had a r g u e d  that the contract s h o u l d  be v i e w e d  in i s o l a t i o n  
as a t imber sale contract, u n c o n n e c t e d  w i t h  the contra ct for the 
c o n s t r u c t i o n  of a dam, even t hough the timber to be so ld and 
c l e a r e d  u n d e r  that con tract was  to b e  r e m o v e d  in or der to m a k e  
the site suitable for c o n s t r u c t i o n  of the dam. The court r e fused 
to f o l l o w  Sitka's argument, however, saying that to do so " u n d uly 
exalts f o r m  over s ubsta nce." S i t k a , 644 P2d at 232.

Similarly, w e  b e l i e v e  that the court w o u l d  r e j e c t  the 
a p p l i c a t i o n  of r i g i d  tests w h i c h  w o u l d  o n l y  i n q u i r e  w h e t h e r  a 
p a r t i c u l a r  p r oject was o w n e d  by a g o v e r n m e n t a l  e n t i t y  or w h e t h e r  
the p r o j e c t  was b e i n g  c a rried out u n d e r  c o n tract w i t h  a g o v e r n­
men t a l  entity. 3/ Certainly, in most si tuat i o n s  it is to be 
a n t i c i p a t e d  that a "public wor k" w i l l  be o w n e d  by a g o v e r n m e n t a l  
entity. However, n o t h i n g  in L ittle D a v i s - B a c o n  e x p r e s s l y  r e­
quires g o v e r n m e n t a l  o w n e r s h i p  of the project. W h i l e  o w n e r s h i p  
m a y  o f t e n  be i ndicative of the "public" n a t u r e  of a p a r t i c u l a r  
project, w e  do not b e l i e v e  it is n e c e s s a r i l y  determinative. 
Similarly, the Act is not limited to proje c t s  u n d e r  c o n t r a c t  w i t h  
the state or a p o l i tical subdivision. In fact, the statute, at 
AS 36.95.010(3) e x p r e s s l y  defines "public c o n s t r u c t i o n "  as p r o­
jects u n d e r  contract  for the state or a p o l i t i c a l  subdivision, 
i n d i c a t i n g  that the l e gisl ature c l e arly had in m i n d  a p p l i c a t i o n  
of a b r o a d e r  test for L i t tle D a v i s - B a c o n  c o v er age than a simple 
m e c h a n i c a l  inquiry into the status of the c o n t r a c t i n g  entity.

37 A  rigid a p p l i c a t i o n  of strict rules for d e t e r m i n i n g  w h e t h e r  
a p r o j e c t  is 1 public c o n s t r u c t i o n "  could a f f o r d  the o p p o r t u n i t y  
to c i r c u m v e n t  or evade L i t t l e  D a v i s - B a c o n  s imply  b y  f u n d i n g  c o n­
stru c t i o n  of projects such as roads, fire halls, p o l i c e  stations, 
or school b u i l dings t h r o u g h  desi g n a t e d  grants. We do not b e l i e v e  
our Supreme Court w o u l d  p e r m i t  such a result. ' " W h i l e  the i n g e­
nu i t y  of m a n  is a p p a r e n t l y  limitless, the court h a s  h e l d  w i t h  
u n v a r y i n g  r e g u l a r i t y  that one m a y  not do by i n d i r e c t i o n  what is 
f o r b i d d e n  d i r e c t l y . 1" S h e l d o n  J a c k s o n  College v. State, 599 P . 2d 
127, 132 (Alaska 1979), q u o t i n g  W o l m a n  v. Essex. 342 F.Sunn. 399. 
415 (S.O. Ohio 1972).   *
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As in the Sitka case, the test to be a p plied in d e t e r­
m i n i n g  w h e t h e r  a p a r t i c u l a r  p r oject  is "public const r u c t i o n "  s u b­
ject to the p r o v i s i o n s  of the A c t  is a f unctional  one w h i c h  
i nquires into the n a t u r e  of the p r o j e c t  u n d e r  contract and its 
r e l a t i o n s h i p  to the p u r p o s e s  of L i t t l e  Davis-Bacon. We b e l i e v e  
that test is one w h i c h  looks, among o t h e r  things, to the nature 
of he n r o j e c t  i tself to d e t e r m i n e  w h e t h e r  it is the kind of pro- 
j e . v tivity w h i c h  is t r a d i t i o n a l l y  u n d e r t a k e n  b y  government.
If . and if p u b l i c  m o n i e s  are utilized, the Act applies,
irrr - ? g of ques tions of " o w n e r s h i p "  and c o n t r a c t o r  status.

"e a rrive at our c o n c l u s i o n  b a s e d  b o t h  on our r e a d i n g  
of ttw -tka case and b e c a u s e  of the similar a p p r o a c h  t a k e n  b y  
the U.S. D e p a r t m e n t  of L a b o r  in a p p l y i n g  the federal D a v i s - B a c o n  
Act (40 U.S.C. § 276a, et seq.). The d e f i n i t i o n  of "public
b u i l d i n g "  or "public w o r k "  for p u r p o s e s  of the federal Act is set 
out at 29 C F R  § 5.2(h) and provides, in p e r t i n e n t  part, as f o l­
lows :

(h) The t e r m  "public b u i l d i n g "  or "public _ 
w o r k "  includes b u i l d i n g  or work, the construction, 
prosecution, completion, or r e p a i r  of which, as 
de fined a'-ove, is c a r r i e d  on dir ec t l y  by a u t h o r i t y  
of or w i t u  funds of a Federal a gency to serve the 
interes t of the g e neral public rega rd l e s s  of 
w h e t h e r  title t h ereof is in a Feder al agenay.

The A l a s k a  Supreme Court e x p r e s s l y  stated in S i t k a that, because 
Li t t l e  D a v i s - B a c o n  is m o d e l e d  after the f e d e r a l " X c t  and because 
the federal r e g u l a t i o n s  i m p l e m e n t i n g  that Act w e r e  a d o p t e d  be fore 
AS 36.95.010(3) d e f i n i n g  "public c o n s t r u c t i o n "  b e ca me law in 
1972, it "will look to the federal r e g u l a t i o n s  c o n s t r u i n g  Davis- 
B acon for a s s i s t a n c e  in i n t e r p r e t i n g  L i ttle D a v i s - B a c o n . "  Sitka 
at 231, n.8;

The test w h i c h  w e  hav e stated, w h i l e  r e l a t i v e l y  simple 
to set out, m a y  prove d i f f i c u l t  to apply to some kinds of p r o­
jects. Obviously, some p r o j e c t s  such as roads, airports, sewers, 
m u n i c i p a l  b u i l d i n g s  and s ch ool b u i l d i n g s  are t r a d i t i o n a l l y  g o v­
ern m e n t a l  in nature. Others, such as c o n s t r u c t i o n  of w o m e n ' s  
shelters, day care centers, and animal shelters, w h i l e  servin g a 
" p ubl ic purpose", 4y have  p r o b a b l y  not t r a d i t i o n a l l y  b e e n  con-

4/ Of course, any e x p e n d i t u r e  of state funds, w h e t h e r  t h roug h a 
g o v e r n m e n t a l  e n t i t y  or a p r i v a t e  o r g a n i z a t i o n  m u s t  be m a d e  for a 
"public p u r p o s e . "  Art .r.le IX, sec. 6, A l a s k a  Constitution.
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s t r u c t e d  by government. However, there w i l l  u n d o u b t e d l y  r e m a i n  a 
"gray area" of project s w h i c h  cannot be r e a d i l y  c h a r a c t e r i z e d  as 
e i t h e r  g o v e r n m e n t a l  or n o n - g o v e r n m e n t a l  like h e a l t h  c a r e  f a c i l i­
ties a n d  p o w e r  g e n e r a t i o n  and d i s t r i b u t i o n  facilities. T h e s e  
k i n d s  of p r o jects  are soaetimes p r o v i d e d  b y  govern ment, somet i m e s  
b y  p r i v a t e  entities, and sometimes b y  b o t h  in the v e r y  same c o m­
munity. In orde r to c l a r i f y  the gray area and p r o v i d e  a b asis  
for entiti es w h o  receiv e d e s i g n a t e d  grants and w h o  m a y  t h e r e f o r e  
be  s u b ject to L i ttl e D a v i s - B a c o n  to d e t e r m i n e  w h e t h e r  t h e i r  p r o­
ject is subject to the r e q u i r e m e n t s  of the Act, w e  r e c o m m e n d  to 
the D e p a r t m e n t  of Labor, b y  copy of this letter to C o m m i s s i o n e r  
Robison, that it adopt r e g u l a t i o n s  setting out the k i n d s  of tests 
or factors w h i c h  it w i l l  apply in e n f o r c i n g  the Act. 5/ By 
d oing so, that department w i l l  assure thac d e s i g n a t e d  g r a nte es 
have n o t i c e  of their p o t e n t i a l  o bligations u n d e r  L i t t l e  D a v i s -  
Bacon and that d e t e rminations  m a d e  by it are u n i f o r m l y  a n d  c o n­
sis t e n t l y  applied.

If y o u  have any furth er ques tions r e g a r d i n g  t he scope 
of L i t t l e  Davis-Bacon, p lease let us know.

S i n c e r e l y ,

N O R M A N  C. G O R S U C H
A T T O R N E Y / G E N E R A L

F m J l J ,
R o n a l d  w. L o r e n s e n
D e p u t y  A t t o r n e y  G e n e r a l

R W L :vrb

cc: J i m  R o b i s o n
C o m m i s s i o n e r  
De p a r t m e n t  of Labor

5/ The A l a s k a  Supreme Court e x p r e s s l y  a c k n o w l e d g e d  L a b or's 
authority, u n d e r  AS 36.05.030, to d e t e r mine w h e t h e r  a c o n t r a c t  is 
subject to L i t t l e  D a v i s - B a c o n  in Sitka at 229. T h e  k i n d s  of f a c­
tors w h i c h  m i g h t  be a p plied  could include, among others, u l t i m a t e  
o w n e r s h i p  of the facility, who the intended o p e r a t o r  a n d / o r  u s e r  
w i l l  be, and w h o  w i l l  bear the costs of o p e r a t i n g  a n d  m a i n t a i n i n g  
the facility.
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By DEBBIE REINWAND ROSE Empire Staff Reporter 
Getting more buildings for the buck is I the aim of a b-1 introduced by Sen. John |Sackett. R-Ruby. but that bill could end up 

taking jolts away from Alaska workers, un- 
lion officials claim.The bill would repeal the Davis-Bacon I Act in Alaska, a 1931 federal act which states may or may not enact. The goal of 
the act, which was passed during the Der̂ Mon, was to protect local laborers 
frorttpttractors who were able to submit low bids by using transient, low-paid workers.

The act now "seems to inflate capital constructions costs,” Sackett said.
One provision of the bill which Sackett takes issue with is the 30-percent rule, 

which provides that workers in a given job classification receive the same wage and benefits.Under the 30-percent rule, the prevail­
ing wage is based on the average salary of 
30 percei:''. of the workers. For example, if one painter made $8.74 per hour, two more made $6.25, another made $9, and three more received $12.40 an hour, the three highest-paid painters "made up 
more than 30 percent of the total, so $12.40

became the prevailing wage," Sackelt’s statement said.In a prepared release, Sackett said the rule "actually increases constructioncosts."
Alaska has never used the 30-percent rule, but a "standard average," said Labor Standards Deputy Director Don Wilson.Since last year, the prevailing construc­

tion wage has been based on a 51-percent 
rule, which is based on the average' salaries of a majority of the workers, 
Wilson said."If we are not able to find 51 percent of the workers at a given rate, then we use an
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arithmetic’mean, by taking all the wages;, throwing out the top five percent and the low five prrcent, adding up the remainder and dividing it to come up with the . 
prevailing wage," he said.This is a routine procedure, and'has been adopted by the federal government 
said Wilson.Sackett, co-chairman of the Senate finance panel, claims the Davis-Bacon Act 
increases wages on construction projects,, particularly in areas which do not use 
much union labor."Paying realistic local wages would not 
only reduce the costs of a project, but
would Increase the amount of funds available for other necessary capital pro­jects," he said.
However, Jim Wakefield, assistant business manager of Laborers Local 942, said repeal would take Jobs away from Alaska contractors, and has proven not to reduce costs significantly. *•
"This would be a terrible travesty to the working man in the state. With the repeal of Davis-Bacon, you'll have contractors | from down south bidding low on Jobs In Alaska, and bringing their whole crew up here at $4 and $5 an hour each," he said."While the state, may be able to get

Officials: Repeal may cut costs, but threatens
jobsrrrrr

I I

I ilifecheaper labor, the quality of the buildings won't be the same at that rate. There 
won't be any requirement to pay the workers anything other than minimum wage," Wakefield said.
In most areas of Alaska, the prevailing wage is the same as union scale, which is agreed to by the Associated General Con­tractors. "This is something that Is worked out between management and the union. 

Management has to make money, too, so you won't see them cheating themselves," he said.Wakefield refutes any claims that con­
struction workers are overpaid.It has been proven that repeal of the Davis-Bacon Act docs not produce lower costs, Wakefield said. In 1971, then- Prcsident Richard Nixon suspended the act 1 hopes It would cause a major con­
struction price reduction."In reality, there was no such reduction. 
The overall decrease was .8 of 1 percent."

1
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"H1STUR1CAL OVERVIEW OF THE D AV IS -B A CO M AND RELATED ACTS"

The Davis-Bacon A ct is one of the oldest American iabor laws and 

was the first federal law enacted to requlate the wages of n on -q ovornnent 

workers. Like most early federal labor laws, the Act was preceded by various 

state statutes. Kansas, for example, had enacted the first prevailing wage 

law for state construction projects in 1898. Federal congressional hearings 

were held as early as 1898 although legislation did not result until 1931. 

Today, all but 10 states have enacted prevailing wage laws governing 

state const ru ct ion  projects.

The principal impetus for government regulation of wages for workers 

employed on public construction nrojects was the economic and social conditions 

of the 1930*s . During the Depression, the national conscience was arou se d by 

the effect of widespread unemployment on the wages of workers. While the 

competition for limited markets forced employers to cut labor costs, the s c a r­

city of work created an oversupply uf luhor that resulted in low wage rates.

The absence of job opportunities further increased publi c reliance upon federal 

construction as a source of employment at a time when the federal government 

was required to award its contracts to the lowest bidder. This requi rement 

prevented federal contracting agencies fro’.i d ic ta tin g that successful bidders 

pay their employees wages comparable to those paid for s i mi la r labor in p ri va te  

industry in the same area as the government projects under cons truct i o n . Some 

successful bidders took advantage nf this situation by "selfishly iinport[ing] 

labor from distant localities a n d . . .exploi t[i ng] this labor at wages far 

below local wage rates." Local work me n were unable to compete w i t h  m i g r a t o r y  

laborers, and qualified local contractors found it impossible to compete with 

outside contractors who based their estimates for labor costs upon the low 

wages paid to imported laborers.

The 0avis-3acon Act, enacted on Hard: 3, 1931, was d esi gn ed  to 

curtail such unscrupulous practices among government contractors d ur i ng  a 

decade in which public works were on an upswing and eco no mi sts  and politicians 

•were particularly war y of depressed labor markets. The Act was a d e s i g n e d  

to prohibit wage differentials from becoming a m a j o r  competitive advantage 

in bidding on government construction contracts, t h e re b y insuring that the 

economic po w er  of government as an employer wo ul d not co nt ribute to a further 

depression of local markets. To accomplish those goals, the federal Act r e­

quired government contractors to pay their "laborers and mec ha ni cs " the p r e­

vailing private industry wage rates.

The compulsory n at ure  of the A c t’s prevailing wage rate p rov is io n 

was e mp h as i ze d throughout the 1931 congressional debates in D av is -B ac on  

Legislation. Because the Act mandated that under all covered c ontracts the 

c on t ra ct o r pay the prevailing wage rate, the o nly variable w s the exact rate 

to be paid. In the event of a dispute concerning the applicable wage rate, 

the govermaent contracting officer was to attempt to adjust the rate in a c c o r­

dance w i t h  the character of tlie work performed and the locality in which it 

was performed. If th» contracting officer could nnt resolve the dispute, the 

matter was then to be referred to the Secretary of Labor for a conclusive 
date nnin3t ion.
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In the 50 years sine-? the enactment of the federal Davis-Bacon 

Act, o series of executive order:, and congress i o n-j 1 amendments have generally 

broadened its scope and strengthened its impact. Additionally, more than BO 

other federal laws relating to prevailing wages have been passed durin g this 

period, covering a v/i.ie range of federal proje cts  and activities. The amen.1- 

;"■= nts to the DavisOacon Act as well as the variety of federal legislation r e­

quiring p re vailing v/ages to he paid serve to indicite the continuing concern 

of Congress to preserve prevailing wage standards for government contract wor’<.
In Alaska, legislation requiring the payment of prevailing wages on 

public c on st ru ct io n work has also been in effect since 1931. The original 

Alaska orevailing wage laws wer e passed by the territorial legislature on an 

emerg en cy  basis, presumably in direct response to the passage of the federal 

Davis-Bacon Act by the U.S. Congress two months earlier. The Alaska version 

was introduced as Senate Bill 59 by Senator Lomen of Home and was swiftly 

enacted into law effective April 29, 1931 (SLA 1931 , cl). 50). IJnfortun, tel y 

char? appears to bo n o  written record on any legislative debate or c o m m u t e s  

hearings on tha proposed AlasKa legislation. Tho prevailing wage provisions 

•ware later included in the 1933 and ID-19 compilations of Alaska law and, upon 

s t a t e h o o d , were carried over into state law and are now codified at 

AS 35.05.0l0-.ll0. In the years since the enar.tm-'nt of the original p r e­

vailing ’./age laws in Alaska there have been periodic amendments wh ic h further 

define the scope of the Little Davis-Bacon Act and establish on for cement p r o­

cedures, largely in response to similar changer, in federal law.

In addition to the legislative history, both federal and Alaska 

courts have had occasion to interpret the basic p ur poses and policies u n d e r­

lying prevailing wage legislation. In a leading federal case, tho U.S. Supreme 

Court recognized tho important w ag e  protection purpose of the D av i s-Ba co n Act: 

"The language of the Act and its legislative history plainly s h o w  that it was 

not enacted to benefit cont roctors , hut rather to protect their employees froi 

su bstandard earnings by fixing a floor under wages on Government projects."

U.S. v. Binghamton Co ns truction C o . , 317 U.S. 1 71, 1 7 7 (1953). The Alaska 

Supreme Court lias q uo t ed  this language in at least two separate coses involving 

Alaska's Little Davis-Bacon Act, noting that the Alaska statutory scheme is 

closely patterned after the federal Act. City and Bor ou qh  of Sitka v. C o n­

struction and G e n e r a l Laborers Local 91?, 511 l\2d 22/, 231-33 (Alaska 1932); 

Fowler v. City of A nc h o r a g e -, 5.33 .'-72(1 "317, D.21-22 (Alaska 1973). In r ev{s w­

ing the policies u nd erlying the Little Davis Bacon Act, the Alaska Supreme 

Court has further stated: "The fundamental purpose of Little Da vis-Bacon is

:o assure that employees enoaoed in public construction receive at least the 

prevailing w a g e . The focus of the Act, quite c l e a r l y , is to the benefit of 

‘ ;H  e m p l o y e e s . not the contract inn or i'nri ual s T' City and borough ot f)i t'ka ' 

s'-'jra , at 232. l-ron these judicial s t a t e m e n t s , i~t is" apparent Llvt hot ii the

j r Ote ct U 3 T i o 7 j ^ ? a T ^ v T r r ^ ^ o T l̂ joy^nm!!o 7 r j 2 n ^ T 7 ^ T y e s t a M ^ ^ T n i g ^ i n u i ^  red 
:̂ f f T C T T 7 5 ^ ^ T r ^ c ? W T U u T ? T ^ ? T l T T r n r ^ ^ U n i i i o the Trv a w h e r e  the wor-: u  
•^ooe. - liotdl the I pol  s la t l vi» l n s f ; i r v  .inO i n . i i n i l  i , w r , r p r n i  ii- , n„  .w M , , I ,

wage legislation strongly suggest that this primary o bjec ti ve  is as fundamental 

civj vital today as it was in 1931 when the legislation was first enacted.

L -1 1
r -1 0
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L i t t l e  D a v i s - B a c o n  A c t  
(Work O r d e r  No. 13-1}8 7)

S e n a t o r  J o h n  C. S a c k e t t

T h o m a s  A. S o f c  
Le e is la tive  C o u n s e l

I j u s t  r e c e i v e d  a r e s p o n s e  i r o n  D i l l  W a l k e r  of  the N a t i o n a l  
C o u n c i l  o f  S t a t e  L e g i s l a t u r e s .  T h e r e  a r c  37 s t a t e s  h a v e  a 
v e r s i o n  o f  the L i t t l e  D a v i s - B a c o n  A c t  p r e s e n t l y  on t h e i r  
b o c k s .  T h e  13 s t a t e s  w h i c h  d o  '*..t h a v e  a L i t t l e  D a v i s - B a c o n  
A c t  a r e  A l a b a m a ,  A r i z o n a ,  F l o r i d a ,  G e o r g i a ,  lev;a, 
M i s s i s s i p p i ,  N o r t h  C a r o l i n a ,  N o r t h  D a k o t a ,  S o u t h  C a r o l i n a ,  
S o u t h  D a k o t a ,  U t a h ,  V e r m o n t ,  a n d  V i r g i n i a .  Cf t h o s e  13 
s t a t e s  A r i z o n a  an d  F l o r i d a  r e p e a l e d  t h e i r  s t a t u t e s  in 19f>0 
a n d  1 9 7 9  r e s p e c t i v e l y , w h i l e  U t a h  r e p e a l e d  t h e i r  L i t t l e  
D a v i s - B a c o n  A c t  in 1981. O f  p o t e n t i a l  i n t e r e s t  to y o u  is 
th e  f a c t  th at  t h e  l e g i s l a t u r e ' s  o f b o t h  C o l o r a d o  a nd  I d a h o  
r e p e a l e d  t h e i r  r e s p e c t i v e  L i t t l e  D a v i s - B a c o n  A c t s  in 1981 
b u t  in b o t h  i n s t a n c e s  t h e  r e p e a l  w a s  v e t o e d  by the  g o v e r n o r  
a n d  th e l e g i s l a t u r e  in e a c h  i n s t a n c e  w a s  u n a b l e  to o v e r r i d e  
t h e  g o v e r n o r ' s  veto.

L e t  m e  k n o w  .if 
t h i s  p r o j e c t .

c a n  be o f  a n y  f u r t h e r  a s s i s t a n c e  to y o u  on

T A S s l j b
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NUSHAGAK ELECTRIC CO-OPERATIVE, INC.
P. O. B O X  197 . DILLINGHAM, ALASKA 99576 . AREA CODE (907) 842-5251

ALASKA •
. — ----- —  March 24, 1983

Senator Bob Mulcahy 
Alaska State Legislature 
Pouch V (MS 3100)
Juneau, Alaska 99811

Re: SB 172 by Sackett

Dear Senator Mulcahy:

We urgently recommend this bill to your favorable attention because it 
is a vehicle for correcting deficiencies in AS 36.05.

As this statute presently exists, all wage rates on public construction 
projects funded by grants administered by Community and Regional Affairs 
(and possibly other state agencies) to municipalities, public non-profit 
corporations and other community interest groups are mandated by a 
Department of Labor scale titled "Laborers & Mechanics Minimum Rates of 
Pay" dated 10/15/82. Not all communities are geared up to or financed 
well enough to pay these wages and they seriously distort other wage and 
salary plans existing in the different areas including the fueling of 
unnecessary inflation.

For example, a lineman in Dillingham would have to be paid a basic hourly 
rate of $25.15 per hour and a cable splicer rate would be $26.90 per hour. 
These rates represent an approximate 25% increase over Nushagak Electric's 
prevailing wage rates which are among the highest in Dillingham. Our 
perception of existing AS 36.05 is that these rates are probably geared 
to large contractors' benefit and promoted by the unions in the rail belt 
who are eager to see their constituents get the construction jobs in the 
rural as well as the urban centers of the state.

As you are no doubt well aware, the rural economy does not enjoy the 
stability that is generally prevalent in the railbelt or South eastern 
areas of the state and we must compensate for this fact of life by doing 
things ourselves to realize efficiencies not always found elsewhere.

In 1982, the legislature approved a grant of $539,000 to Nushagak Electric 
which was to be administered by Community and Regional Affairs to extend 
a waste heat supply system to the high school, court house, Southwest 
Regional School District and to State Shop facilities. The mandated wage 
rates make it very difficult to perform the project in an efficient 
manner because these rates are significantly higher than local rates and 
the project cost was based on local wage rate levels. Therefore, the



scope of the project will have to be reduced if NEC is forced to adopt 
wage rates mandated by the Department of Labor. This concept appears to 
be a very poor allocation of resources.

We would recommend that SB 172 as written be slightly amended to read as 
follows:

SEC. 36.05.130 APPLICABILITY OF CHAPTER 
This chapter does not apply to public con­
struction under contract to a municipality 
having a population of 5,000 or less or to 
a public non-profit corporation or to a 
public utility as defined in AS 42.05 
operating in a community of 5,000 or less 
and this section is to be effective for 
all contracts executed after 1/1/83.

Since Nushagak Electric Co-operative, Inc. has not signed che contract 
with Community and Regional Affairs as of this writing, I included the 
effective date of 1/1/83 in my suggested change of SEC. 36.05.130 above 
in order to be covered under any possible change in this law.

We would appreciate your attention to this matter because we feel that 
the concept of a high standardized state wage rate mandated by law is 
not in the best interest of especially the rural communities that have 
generally made a practice of maximizing their resources in the most 
efficient manner possible.

Thank you.

Yours very truly,

Manager

D F B :ka



AMENDMENTS TO "LIT TLE BACON-DAVIS ACT"

WHL.C a S Title 36 o f  the A laska Statutes known as the "Little 

Da v i s - B a c o n  Act" is intended to assure tha t  workers receive fair 

c o mpensation on construction projects by state and local governments and 

to avoid undercutting of local.wages by importing outside workers; and

WHEREAS the prevailing wage for local workers varies substantially 

t hroughout the state; and

WH E REAS the present laws actually encourage importing construction 

firms and labor from the large po p u l a t i o n s  centers of the state and may 

artif i c i a l l y  inflate the costs of c o n struction for local governments 

b eyond actual prevailing costs, wh i c h  e x a c e rbates local unemployment 

problems; and

W H E REAS local p u b l i c  construction is primarily a function of local 

g o v e rnment and administration and p olicy should be established at a 

local level to the greatest extent possible;

N OW T H EREFORE BE IT RESOLVED that the Alaska Municipal League urges 

amendments to Title 36 consistent with the premises stated above as 

follows;

1. To provide for local government control in establishing 

p r e v ailing wages, based on local needs and conditions.

2. To clarify the definition of p u b l i c  construction and, in 

particular, that p ublic construction does not include proj e c t s  of 

n o n - profit corporations funded b y  p a s s - t h r o u g h  grants or projects for 

maintenance, repair, or minor construction.

A d o p t e d  at the 32nd Annual Local Gov arnment Conference of the Alaska 

M u n i c i p a l  League on Nove m b e r  13, 1982.

22



$  Nulato City Council ^
Nulato, Alaska 99765 
Phone: (907) 898-8001

April 26, 1983

Senator John Sackett 
Alaska State Legislature 
Pouch V
Juneau, AK 99811

Dear Senator:

This is to let you know that we support Legislation (SSSB 172), to repeal the 
Little Davis-Bacon Act in Alaska (SSSB 172).

Almost all capitol projects oi the City of Nulato are funded directly or indi­
rectly by the State. Declining state revenue and increasing difliculty of ac­
quiring state funding make it more important to r'cretch each available dollar 
as far as it will go. In attempting to achieve this goal of effective and 
efficient use of state funding, the City of Nulato finds the Little Davis- 
Bacon Act not only counter-productive but harmful as well, since it would re­
duce cost-efficiency on capitol projects and create an inflated wage scale on 
other programs as well. The City of Nulato feels that it would be almost im­
possible to provide capitol improvements as well as other municipal programs 
if union-level wages are mandatory. Projects such at’ water and sewer system, 
road improvements and public facilities could be threatened. In effect, neces­
sary projects and programs that would benefit all citizens of Nulato could be 
threatened by an attempt to benefit a limited number of employees.

We feel that the Little Davis-Bacon Act does not allow for efficient use of 
available funds (not just for the City of Nulato but for all recipients of
State funds). We feel that if the Little Davis-Bacon Act is repealed, we could
provide a much more efficient use of available State funds, while still paying 
a fair wage to employees. Ths more efficiently and effectively we can spend 
available State funds, the more will be left available for future spending; at 
the same time, if funds can be effectively spent, the need for additional funds 
may actually decline. For these reasons, we ask for your support in repealing
the Little Davis-Bacon Act in Alaska.

Thank you,

Andrew Durny, Treasurer 
City of Nulato



— S T A T E M E N T  O F  A L A S K A  N A T I V E  B R O T H E R H O O D ,  R O B E R T  W I L L A R D ,  E X E C U T I V E  V I C E  
P R E S I D E N T ,  RE: T I T L E  36 - A L A S K A  S T A T U T E S .

T h e  A l a s k a  L e g i s l a t u r e  h a s  b e f o r e  it  S e n a t e  B i l l  No. 17 2 a n d  

H o u s e  B i l l  No.  378 , "An A c t  r e l a t i n g  t o  w a g e  r a t e s  on  p u b l i c  c o n s t r u c t i o n ,” 

or t h e  s o - c a l l e d  " L i t t l e  D a v i s - B a c o n  A c t . "

T h e  A l a s k a  N a t i v e  B r o t h e r h o o d  is t h e  r e c i p i e n t  of a S t a t e  •• 

a p p r o p r i a t i o n  in t h e  a m o u n t  of o n e  m i l l i o n  d o l l a r s  ($1 M i l l i o n )  to 

c o n s t r u c t  a J u n e a u  P i l o t  P r o j e c t  - C o m m u n i t y  B u i l d i n g .  U p o n  n o t i f i c a t i o n  

t h a t  t h e  G o v e r n o r  w o u l d  s i g n  t h e  a p p r o p r i a t i o n  m e a s u r e  i n t o  law , t he  

A N B  i m m e d i a t e l y  p r o c e e d e d  w i t h  d e v e l o p m e n t  p l a n n i n g .  In t h i s  p r o c e s s  

e n c o u n t e r  c a m e  to T i t l e  36 of t h e  A l a s k a  S t a t u t e s  n a m e l y  the  L i t t l e  

D a v i s - B a c o n  Act. ( h e r e i n a f t e r  D a v i s - B a c o n ) .

If  t h e  A N B  P r o j e c t  w e r e  t o  f a l l  u n d e r  t h e i n t e r p o l a t i o n  a n d  

a p p l i c a t i o n  o f D a v i s - B a c o n ,  it g o e s  w i t h o u t  q u e s t i o n  t h a t  t h e  c o s t s  

w o u l d  i n c r e a s e  b y  25 - 30%. A  v a l u e  e n g i n e e r i n g  r e p o r t  b y  q u a l i f i e d  

ci n s u l t a n t s  h a v e  c o n f i r m e d  t h i s  r e a l i t y .

In  o u r  o p i n i o n ,  a n d  t h a t  of o u r  c o n s u l t a n t s ,  if s t r i c t  

a p p l i c a t i o n  of D a v i s - E a c o n  h a d  b e e n  a p p l i e d ,  t h i s  p r o j e c t  w o u l d  n o t  h a v e  

b e e n  feasible, b e c a u s e  o f t h e  e s c a l a t e d  c o s t s .

I t  s h o u l d  b e  m a d e  c l e a r  t h a t  t h e  A l a s k a  N a t i v e  B r o t h e r h o o d ,  

o r  i t s  a f f i l i a t e s ,  is  n o t  o p p o s e d  to  u n i o n s  —  or  o r g a n i z e d  la bo r.

T h e r e  a r e  s o m e  u n i o n  or c o n t r a c t o r  p r a c t i c e s  w h i c h  we  a r e  n o t  in t o t a l  

a g r e e m e n t ,  b u t  in the  o v e r a l l  s e n s e  , th e  A N B  is  n o t  n e c e s s a r i l y  

a v e r s e  t o  u n i o n s .

U p o n  r e f l e c t i o n  o f  t h e  A N B  p r o j e c t ,  a n d  t h a t  of s o m e  p r o j e c t s  

w h i c h  h a v e  b e e n  a d m i n i s t e r e d  b y  t h e  T l i n g i t  a n d  H a i d a  R e g i o n a l  H o u s i n g  

A u t h o r i t y  o v e r  t h e  p a s t  t e n  y e a r s ,  i t  c a n  b e  s h o w n  t h a t  f u l l  a p p l i c a t i o n  

o f  t h e  L i t t l e  D a v i s - B a c o n  A c t  r e s u l t e d  in i n c r e a s e d  c o n s t r u c t i o n  c o s t s



a n d  c r e a t e d  a r t i f i c i a l  c o s t s  of l a b o r ,  t h u s  d e c r e a s i n g  t h e  n u m b e r  of 

h o u s i n g  u n i t s  t h a t  c o u l d  h a v e  b e e n  b u i l t .  T l i n g i t  a n d  H a i d a  

a d m i n i s t r a t o r s  e s t i m a t e  t h a t  b y  v i r t u e  o f  f u l l  a p p l i c a t i o n  o f  t h e  

D a v i s - B a c o n  A c t  23 - 27 % m o r e  h o u s i n g  u n i t s  c o u l d  h a v e  b e e n  b u i l t .  

T h a t  e q u i v a l a t e s  t o  a p p r o x i m a t e l y  o n e  h u n d r e d  a n d  f i f t y  (150) m o r e  

f a m i l i e s  t h a t  c o u l d  h a v e  h a d  h o m e s .  T h e  i m p o s i t i o n  o f  D a v i s - B a c o n  

i n t e r p o l a t e d  a n d  a p p l i e d  t o  t h e  r u r a l  a r e a s  h a v e  r e s u l t e d  in  t h e  

c r e a t i o n  o f  a r t i f i c i a l  c o s t s  o f la bo r .

w a g e .  It  is  o u r  c o n c e r n  t h a t  t h e  " p r e v a i l i n g  w a g e "  a s  s e t  b y  t h e  

D e p a r t m e n t  of  L a b o r  in t he  p o p u l a t e d  a r e a s  an d,  as  a p p l i e d  to  t h e  

a d j a c e n t  r u r a l  p r o x i m i t y  of t h a t  u r b a n  c e n t e r  m a y  n o t  b e  r e f l e c t i v e  

o f  t h e  f a i r  m a r k e t  v a l u e  of l a b o r  a n d  s k i l l e d  s e r v i c e s . i n  the  b r o a d  

s p e c t r u m  o f  e n t e r p r i s e  in A l a s k a .

M o r e o v e r ,  t h i s  r e a l i t y  m a y  b e  i n f l u e n c e d  b y  s p e c i a l  i n t e r e s t  

g r o u p s  s u c h  a s  u n i o n s  a n d / o r  o r g a n i z e d  g e n e r a l  c o n t r a c t o r s ,  a n d  

a r t i f i c i a l  i n f l u e n c e s  s u c h  a s  l a b o r - r e l a t e d  r e q u i r e m e n t s  i m p o s e d  by 

t h i s  l e g i s l a t i o n .

T h e  A l a s k a  N a t i v e  B r o t h e r h o o d ,  a n d  i t s  a f f i l i a t e s ,  u r g e  

p a s s a g e  o f  S e n a t e  B i l l  17 2 a n d  H o u s e  B i l l  3 7 8  t h e r e b y  r e p e a l i n g  

A l a s k a  S t a t u t e s  3 6 . 0 5 .

I t  i s  n o t  t h e  i n t e n t  o f t h e  A N B  to m o v e  t o w a r d s  t h e m i n i m u m

S i g n e d :

E x e c u t i v e  V i c e  P r e s i d e n t  
A l a s k a  N a t i v e  B r o t h e r h o o d  
318 W. W i l l o u g h b y  A v e n u e  
J u n e a u ,  A l a s k a  9 9 8 0 1

BUS:  (907) 5 8 6 - 2 0 4 9
5 8 6 - 3 3 0 1



iM
PSisi

r *t*.
CJ

ii
c *4* J n:

1
I

i •
»—•

—2©
c

h--
C*:i-

z
I.*

o
>-

< *
•

©
C J f!h-

•—i
I:

{• * { •ra
CJ

(l
O

ra
% ■“

U
A

u.
1 -

U
:r*

•—€
c ?LU

o
r»?r*. i*"

t—
1 J O
* * *i"

•*»
t-

»—•I!*.J
f~ *o

1*3
U1

o
i -

I-1
O)

l
i-i-j I !r: Ul

Ulcj
C

S • . j
I'T

<c
' 

z.V?
r io

i-i*—«1—
l.i I—

»—1
t —i

I »
rr.Ul

n
o

l-iII
u

o
14

zr
.

t *-
|-‘ i—i

<r
O')

I-I
<r

l>rtJ—
i«-li 1

1
i ~

40
•—>

• »•I .i
- -

k/.M
(—

i i
1*1

ra
U

l
•»

o
O

^ -
>-

-J
O _J _j

».
i-T

l~ UJ •
Ir-

o
r i>

O
Cx! i-i {.,1

IU
o

-J
-.j

_J
f-

1—
O

i—
o

i—1
<r HH

ra •-1 r_>
O

r..1*4
o o *

•/i
C/3

1.1
in

ra
o

OiM
•

o
oc

f:. 1/1 «->; o
o

i-: 1—4-c i
i.i

fu
C3

U :1J >-
-f

«%<Ji |i
l—

^1
1*1

f-" 
,-i *—«

'c:
.-r

ti) C
ul

CJ
;*j

I 1
o

 r.
.2

o
i



A P R  2 8 1983

THE CITY OF HAINES,-ALASKA
P .O . BO X  576 
H A IN E S , A L A SK A  99827 
(907) 766-2231

In Replv
Refer To: April 26, 1983

S enator John C. Sackett 

Alaska State L eg is la tu re  

Pouch V

Juneau, Alaska 99811 

Re: SSSB 172

D ear Sen at or  Sackett:

On behalf of the City of Haines, I would like to offer our support 
of y o u r  sponsored bill repealing the little D avi s- Ba co n Act in Alaska.

In concur re nce  with y o u r  views we feel this Act has resulted in inflated 
c ons truction costs at far greater consequences to smaller, rural cities 
than to the large metro po li ta n areas.

Darrell Maple 

City Administ ra to r 

CITY OF HAINES

DM/ktg

cc: Go ve rn or  Sheffield 

Sena to r Eli as on  

R e p r es e nt at i ve  Goll



APR 2 7 1983
M A N L E Y  H O T  S P R I N G S  C O M M U N I T Y  A S S O C I A T I O N

M A N L E Y  H O T  S P R I N G S ,  A L A S K A  997SS

April 24, 1933

Eon.. -John S a c k e t t  
P o u c h  T
Jencxu, A l a s k a  99311

Dear- Sen.. S a ck et t

The L'anioy n ot Springs C o m m u n i t y  A s s o c i a t i o n  Board 
v o t e d  to rrritc y o u  in r e g a r d  to Title 36, 1  av is — Bacon 
w a g e  r e q u i r e m e n t s  w h i c h  creat es  a h a r d s h i p  for our 
state f u n de d c o m m un it y  projects. N o t  onl v doc s this 
r e g u l a t i o n  u p s e t  o u r  l o c a l  ctfonomy, it also m a k e s  it 
d i f f i c u l t  t o * c o m p l e t e  local p r o j e c t s  w i t h i n  b u d g e t a r y  
limitation*:. l o  r e c e n t l y  b ecame aware of r e q u i r e m e n t s  
w h a n  s i g n i n g  our SB 16S# contracts. There •rr s no 
k n o w l e d g e  of the Title 36 i ooui 1**2ents when we first 
w r o t e  our project, p r o p o s a l s  and budgets. T o u r  
c o n s i d e r a t i o n  and a s s i s t a n c e  iu t h i s  n a t t e r  this 
s e s s i o n  w i l l  be greatly a o p r ec i nt ed .

R e s p c c t l y
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Outdated Law -V 
That’s Costing 
ayers Billions' •
* i •• *Most people have never heard o f it, but it is one o f the most in: sidious sources of inflation in America

Bv Irw in  Ross • •

rOTiALLY, the contractor had fig­
ured the cost o f  a residential 
high-rise in Gaithersburg , Md., 
to be $4,694,452. But then the de­

veloper asked the Department o f 
Housing and Urban Development 
to subsidize the project. Result: an 
extraordinary escalation o f  labcr 
costs.

W ith federal money involved, 
the contractor was required, un­
der provisions o f the Davis-Bacon 
Act— a law passed in 1931— to pay 
his w ork  force the prevail ing wages 
in the community , as determined by 
the Department o f  Labor.

Common laborers at Gaithers­
burg now had to be paid $10.95 sn 
hour, rather than the $4.50 to $6 at. 
which they could have been hired. 
E xcaya t ion -cqu ipm cn t operators

were entitled to $14-40 an hour 
rather than $9. carpenters to $13.61 
rather than $S.6o. Overall, the proj­
ect’s cost jumped to $5,142,260— an 
increase o f  nearly ter. percent.

Most people have never heard o f  
the Davis-Bacon Act, but it is a 
major cause o f  our skyrocketing 
construction costs. In 1979 the G en­
eral Accounting Ofhcc surveyed 30 
federal construction projects. In 12 
instances, they found that rates 
established by the Department o f  
Labor were unrcalistically high—  
raising wage costs 36 .8 -percen t' 
higher than they should have been. 
The GAO also concluded that D a­
vis-Bacon had saddled the govern- 

_ mcnt with excess costs o f  perhaps 
$700 million s year. ‘

Tw o  year*, ago, an inter-agency 
:-T ' ' ' 43



Why you should consult your doctor 
to determine It this vaccine Is right r> 
lor you

Trie vaccine helps protect fsa in s l 14 ol the 
most common types o! pneum oC'Ctal pneumo­
nia. Wmie tnen: ere over BO dtffere T types ol 
pneumococci, the vaccine shores p election 
aca in r. the most prevalent types in tt. - U .S. 
causing approximately 60 percent ot a pneu­
mococcal pneumonia The vaccine will \ol 
atiord prcection apainst any type o! pn iumo- 
coccus not incluoeC irvthe vaccine. A' ,o .ih e  
vaccine ts not 100 percent etlective ' j r  the 14 
types incluOed. It is intended tor ce-lain people.
2 years o! ace or older, wnose physical condi­
tion indicates an increased risk of serious, or 
possipiy latal. illness should they oeveiop pneu­
mococcal pneumonia. Induced  in these "higher 
risk" groups are: (1) persons who have chronic 
ailments, such as chronic hcan d isease, chronic 
d isease ot the luncs or air passages, chrome 
kidney problems, diabetes, or olner chronic ots- 
oroers involving metabolism; (2) persons in 
chronic care lacilities. (3 ) persons convalescing 
trom severe d isease; (<) persons SO years ol 
age or older, especially those over 65. Only your 
ooctor can determine it the vaccine is appro- 
pnate tor yo u .
Special Consideration

AS WITH m o s t  v a c c in a t io n s , cenam  
adverse reactions may occu i. A common reac­
tion is redness and soreness at the point ot 
injection. Usually this will last less than 48 hours.
In some cases , a hare, lump-tixe spot may 
appear in the area, but this happens less tie- 
ouentiy Occasionally, low-gtaoe (ever (less than 
100 S 'F )  occurs When tt ooes. it usually lasts 
no more man 24 nours following me vacc ina­
tion In rate cases, there have been repons o! 
lever over 10?‘ F More serious long-letting 
reactions and senous allergic reactions are 
unusual, out may occur

Vcur o o c tc  knows that special care must 
be taken when aomimsieting me vaccine and in 
selecting patients whc should receive me vac­
cine For example, women who are piegnant 
should not be vaccinated, because the possible 
enects ol the vaccine on the development ol the 
intent are not known Tne vaccine is also no! 
imended lot persons who me allergic to any ot 
its components, tor children less than 2 years ot 
ape. or lot persons wnh Hodgkin's d isease who 
have received extensive chemotherapy and/or 
nodal irradiation Or.ie i tactors which may pre­
clude vaccination vie

• medication ittecting the body's immune 
response;

• respirato y illness with tever or other 
active intention:

^ • severe head or lung disaiise.
Available mtormntion indica'es th»t rcvac- 

cination before trve years is unnecessary and 
may, in tact, cause moie treouent and sevei e 
local reactions a: the site ol injection. Thus. It is 
imporunt that people not be revaccinaied 
within tive years.

This message does not include complete 
information regarding pneumococcal pneumo­
nia or the vaccine. Therelore, you should con­
sult you' doctoi tor ludhet details.

THE OUTDATED LAW
task force o f  the Carter A dm in is­
tration came to sim ilar conclusions. 
It calculated that i f  the inflated 
wage rates o f  D av is -Bacon were 
e lim inated , fcdcral-construction- 
payroll costs wou ld  be reduced by 
ten percent— a sav ing o f  a'bill ion 
dollars a year on a fcdcra l-construc- 
tion budget o f  Sao billion.

Th e  Dav is-Bacon Act . served a 
purpose dur ing the Depression. It 
protected local w orkers from con­
tractors w ho  m igh t bid low on a 
governm en t project and then im ­
port itinerant w orkers who found 
substandard wages preferable to star­
vation. Initially, the act applied only 
to construction projects direcdy un­
dertaken by the federal government, 
but gradually it was cxtcwded to 
include just about ever)’ construction 
p-ogTam with a federal subsidy or 
loan guarantee.

T h e  basic prob lem w ith the act 
involves the bew ilder ing  rules the 
Departm ent o f  Labo r uses irvdcter- 
m in ing what wage ‘'prevails.”’ U n­
der departmen t regulations, the 
prevail ing rate is the one received 
by a m ajor ity o f  w orkers in a specif­
ic craft. T h e  majority rule seems 
fair enough , and in highly union­
ized areas there is generally no 
argum en t about the p reva i l ing 
wage .

Th e  rub comes, however , when 
50 percent or more o f  the workers 
do not receive the same wage— a 
charac te r is t ic  o f  opcn-shop , or 
lighdy unionized areas. Then the 
Departm ent o f  L abo r invokes the 
"30 -perccnt rule." I f  30 percent o f
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’ ;• THE OUTDATED LAW. THAT’S cpST/HO-TAXPAYERS BILLIONS ,

criticism’ o f Davis-Bacon. Michael 
Uaii2s,-a general contractor in H a­
gerstown, Md., told s Senate com­
mittee that he had been interested

the workers in  a classification re­
ceive the same "wages and fringe 
benefits— to .the penny— then that 
"rate becomes the .prevailing onc.- 
T h e  likeliest circumstance tn which 
that can occur is-when 30 percent o f 
the workers , in a particular craft 
are unionized. Thus, the minori'y- 
union rate becomes the prevailing 
rate, even though 70 percent o f  the 
craftsmen are paid less. Only when 
the 30-perceni rule cannot be ap­
plied does Labor average all the 
local wages . • . ' ‘

In its 1979 study, the GAO 
chronicled a typically absurd exam­
ple o f  the 30-percent rule * that 
tu rned up in Carson City, Nev. To

in bidding on a government project 
in Adams County, Pa. He was a l­
ready work ing on a similar project 
four miles away, at Fort Ritchie, 
Md. Callas w as amazed to learn 
that Labor Department wage rates 
were more than double the Davis- 
Bacon rates he was paying at Fort 
Ritchie. Th e  reason: the d ep a r t­
m en t 'h a d  gone ro Harrisburg, 
Pa.— 75 miles away— to find the 
prevailing wage rates.

Callas refused to bid on the p ro j­
ect because o f  the inevitable friction

determine the prevailing wage fo r ' “ fhat would have resulted within his 
painters, the Department o f Labor work force over widely varying
surveyed n  projects, finding eight 
painters at work . Tw o  were paid 
$6.25 an hour, two were paid $8.74 
and one $9. But three painters were 
gen ing $12.40 an-hour. Three out 
o f  eight comes to 37.5 percent—  
so $12.40 became the prevailing 
wage .

Sometimes Labor docs not even 
bother to take a wage survey. When 
the GAO was conducting its study, 
it asked the department for the

over
rates for identical work . For the 
same reason, many non-union con­
tractors refuse to bid on federal 
construction. Where this occurs, 
there is less competition for govern­
ment work— a phenomenon that 
hardly keeps price1 down.

D av is -B acon inflates cosrs in an­
other wav as well . Non-union con­
tractors o.ten em ploy "helpers and 
“ learners" at consio'.rablv low er

   __   rates to assist qualified cra ftsmen .
basis far the 530 arca-wage deter- But the Labor Department gcner-
m tnanons that were in effect in 
October 1976. But no surveys had 
been conducted for 57 percent o f  
them. The Labor Department sim­
ply adopted the union rates o f each 
locality. '

T h e  ‘'importing" o f  union rates 
from big cities into smaller commu-

ally requires all worker' on a feder­
ally subsidized construction project 
to be paid journeymen’s wages. .

The absurdities o f  Davis-Bacon 
have le d  to widespread demands 
for its demise. The GAO argues 
t h a t .'besides being in fla tionary , 
" o t h e r  w a g e  l e g i s l a t i o n  an d

nitics also^p-'umpts a p e r s i s t e n t ’ -.changes in . economic . conditions



THE OUTDATED UW  THATS COSTING TAXPAYERS I \V5
make the law  obsolete. GAO be­
lieves it should be repealed." Sup­
port for repeal also comes from 
newspapers w ith such diverse ed i­
torial v iews as the N ew  York Times 
and The Wall S:ree: Journal. The 
l ib e r a l  o r g a n i z a t i o n  C om m on  
Cause as well a s -m any  building- 
contractor groups point to flaws in 
Davis-Bacon. •

Severa l bills arc currently being 
considered in Congress to rescind 
the act completely . -\A picccmeaJ 
approach is also being tried— tack­
ing on a Dav is-Bacon exemption to 
expenditure bills as they come 
up. Such an exemption was part 
o f  the military-c ijnstruciion bill 
that reccndy emerged from Senate 
committee .

T h e  staunch defenders o f  Davis- 
Bacon arc the construction unions 
o f  the A FL -C IO . They  maintain 
that i f the act were discarded, 
workers wou ld be' subject to the 
potential abuses that were feared in 
1031. Union spokesmen also m in i­
m ize any defic ienc ies in the Labor 
D epar tm en t ’s application o f the 
law . But o rganized labor has a clear 
economic stake, for whenever it 
mainta ins high union rates, union­
ized contractors can compete effec­
tively and thus obtain more jobs for 
union members .

T h e  Departm en t o f Labo r and 
the Rergan Adm inistra t ion favor 
re form  rather than repeal o f the 
Davis-Bacon Act. Proposed reforms,

Well, I h iven ’t had to shovel it 
4S ■

announced in A c  uld sub­
stitute a 50-pcrcenv for the 
present 30-percent o' .ohibit the
importing o f  urban .rs into rural 
areas, and allow 1 : helper for
every five journeym t.

But the case for 1 peal is more 
compelling. A  50 -pcrcen t rule 
would still be inequitable, if, for 
example, other wage rates in an 
area were lower ; the Labor Depart­
ment would be establishing a mini- 
mum-wage rate rather than a true 
prevailing one. Besides such details, 
the problem with changing the reg­
ulations is that the reforms o f  one 
Administration ca., be undone by 
the next. Moreover, whatever the 
changes, the Davis-Bacon Act by its 
very nature imposes an impossible 
burden on bureaucrats by obliging 
them, if need be, to issue wage 
determinations for more than 3100 
counties and at least to crafts.

As Sen. Donald N ick lcs (R., 
Okla.), author o f one o f  the repeal 
bills, says, "1 find it ludicrous 
that the Department o f Labor— in 
Washington, D.C.— is in the busi­
ness o f  setting local wage rates for 
projects all across the United States."

Indeed, the country is too laigc 
and diverse, local economic condi­
tions arc too varied, for centralized 
bureaucratic wage determination. 
Beyond that, the Davis-Bacon Act 
is expensive, inequitable and un­
necessary. We would be well o f f  
without it.

M i d w e s t e r n e r  l iv in g  in  C a l i f o r n i a :  “How d o  1 s t a n d  th e  s m o g ?
J'CL . . ^T-Coni r i bu i ed bJ .Wi l l Um foul er . .
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