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MEMORANDUWM

SUBJECT: Amendments to the Little Davis-Bacon Act
(AS 36.05) (Work Order No. 13-1354)

TO: Senator Richard 1. Eliason

FROM: Thomas A. Sofo/(J*5)
Legislaittive Cjzfarfel

You have asked this office to suggest and analyze methods of
limiting the scope of Alaska®s Little Davis-Bacon Act

(AS 36.05.010 - 36.05.120) without going so far as repealing
the act outright. That act was modelled on the federal
Davis-Bacon Act (40 U.S.C. 276(a)) and has as its goal the
protection of the local labor force from transient labor
which is willing to work for less than the prevailing wage

in that locality. The Alaska Supreme Court has recognized
the genesis and fundamental purpose involved in the state
act on more than one occasion. City of Sitka v.

Construction and General Laborers Local 942, 644 P.2d 227
(1982); and Fowler v. City of Anchorage, ©5EI3 P.2d 817
(1978) .

As I understand 1it, arguments have surfaced which indicate
that there is some dissatisfaction with the operatio.. of the
Little Davis-Bacon Act in Alaska. Rather than serving to
protect the local labor force, 1in many instances the
requirement that the prevailing wage be paid discourages the
construction of certain public projects in smaller locales.
Apparently the prevailing wage which the state Department of
Labor uses 1is in excess of what the people would actually
work for in soml- or our smaller villages. Thus, the appli—
cation of the Little Davis-Bacon Act and its requirement
that a higher prevailing be paid than actually would
normally be available at a particular public construction
site has served to undercut the local labor force by making
that work competitive with and therefore more attractive to
a more urbanized labor force which can be sent into the area
to perform the local public co”**”action. |If the underlying
facts exist to support this argunent, there does not appear
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to be any constitutional impediment from adding exemptions
to the Little Davis-Bacon Act to reflect the economic
reality of the situation.

As stated above, the Alaska Supreme Court has recognized as
a legitimate goal the protection of the local labor force
from itinerant labor. If the operation of the act is shown
to have ,.e opposite effect from what is intended in areas
of particularly small populations which include many able
workers who are willing to work for less than the higher
official prevailing wage, there appears to be a rational
relationship to a legitimate state purpose which 1is
necessary to meet an argument concerning equal protection.
The fact that a worker on a similar project in a larger,
more urban area of the state might get paid more for doing
the same work does not necessarily mean the exempuion in the
statute would fFail. Since the history of the judicial
decisions in this subject area has already clearly recog—
nized the legitimate goal of government in enacting such
legislation, exemptions to th? “tacutory scheme which have
the same goal would also apparently be valid.

The most direct approach of taking into account the
inapplicability of the Davis-Bacon scheme to rural areas in
Alaska 1is to provide an exemption from the provisions of the
act for public construction projects in places which do not
meet certain minimum population requirements. I believe
that this is the tack taken by HB 304. Another way to
remove the smaller rural area from theoperation of the act
wu Id be to create an exemption for public construction
belov\ a certain dollar amount. This latter way is not as
direct and may have some difficulty passing a constitutional
challenge since it is not always clear that a lower cost is
associated with our projects in the bush while there
certainly may be lower cost projects built in urban areas.
For that reason a minimum cost figure exemption would find
it harder to meet the requirement of being rationally
related to the permissible state goal of protecting the
indigenous labor force in rural areas.

Another approach which has been mentioned is to tack onan
exemption to the Davis-Bacon Act in specific appropriation
bills as they arise. Although that particular approach may
be viable in federal legislation, the Alaska Constitution
contains several prohibitions which serve to make it of
guestionable value in this state. Article 11, section 9 of
the Alaska State Constitution provides that "bills for
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appropriations shall be confined to appropriations”’. That
restriction seems to eliminate the inclusion of an exemption
from an area of substantive law in an appropriation bill.
Additionally, Article 11, section 19, contains a prohibition
against local or special acts which such an exemption would
also seem to violate.

Conceivably, many of the above problems may be avoided if
the prevailing wage sec by the Department of Labor was more
narrowly focused to specific geographical areas so that it
more accurately reflected the cost of labor in those areas.
I imagine someone would have to discoss this at length with
a representative of the Department of Labor in order to
assess the feasibility o:r that approach.

Let me know if I can be of further assistance to you in this
matter.

TAS:1jb
17/019



oM EMORANDU M State of Alaska

TO. Honorable Richard A. Uev& date: May 9, 1983
Commissioner
Department of Environmental fileno: 366-573-83

Conservation . e e ..
TELEPHONE NO: A65-3603

..<ove Norman c. Sozsvch = s-iS-trr: Title 35
Attorney General

% - / ! . c -~ JWNeAU may i 0~
y | .%Amendola
istant Attorney General"®

n Services-Juneau

You have requested an opinion regarding the scope of
Title 36 and its requirement that prevailing wages be paid on
public works projects. Specifically you ask whether non-profit
entities which receive grants under AS 37.05.316 or AS 37.05.317
can use "force account Ilabor"™ to complete the public works proj—
ect and thus avoid the payment of prevailing wages, as that ternm
in used in AS 36.05.010 £t seq.

On March 11, 1983, Deputy Attorney General Ron Lorensen
issued an opinion regarding the application of the Little Davis-
Bacon Act (AS 36.05) to designated grantees under AS 37.05.316
and 317. Under AS 37.05.317(2), nonprofit entities are permitted
to receive and administer grants for public construction. This

opinion addresses the related question which arose because of the
issuance of that opinion.

A short answer to your gquestion is yes.

The federal government has long recognized that where
the government uses 1its own employees to perform public con-—
struction, the Davis-Bacon Act, upon which our "Little Davis Ba-—
con Act"™ 1is modelled, does not require the payment of prevailing
wages. See Veader v. Bay State Dredging and Contracting Company,
79 F. Supp. 837 (D.C. Mass. 1948); see also, Davis Bacon Act
Field Operations Handbook, dated May 5% 1978 at page 15cl4.

The 1978 informal Attorney General®s opinion written by
then Assi.tant Attorney General Ron Lorensen extended that ratio—
nale to mmicipal governments and by implication ratifies that
state governments could also use the "force account"” system.

Without the existence of a contractual vrelationship
between the non-profit entity and some third party doing the



work, Title 36 simply, does not apply. The legislation 1in Title
36 is written 1in terms of contractors, subcontractors, and con-—
tracts. AS 36.05.010 states 1in relevant part:

A contractor or subcontractor who performs work on
publi c *construction 1in the state, as defined by
AS 36.95.010(3), shall pay not less than the cur—
rent prevailing rate of wages for work of a simi—
lar nature in the region in which the work 1is done

e Public construction, 1in turn, 1is defined at AS 36.95.-
010(3) as "the onsite field surveying, erection, rehabilitation,
alteration, extension or vrepair, including painting or redeco—
rating of buildings, highways or other improvements to real pro—
perty under contract for the state, a political subdivision of
the state, or a regional school board with respect to an educa-—
tional facility under AS 14.08.161." (emphasis supplied).

We can perceive of no reason to distinguish between a
nonprofit entity"s Use of "force prrnnnt* 1jaVin-r* anrl a

municipality®s use of "force acco
construction projects.

« n-r

GIA:bap



Ivi thiv i1vy/ tvr-\i\iL-/7U1tVlI

Comm.
Dp. Com.

Sp. Asi

to: Honorable JinT Robison PATE  Hay 23, 1983 in of
Commissioner m Adm. Cf.

Department of Labor FILENO ~ 366-592-83

TELEPHONE NO 465-3603 . cc

from: Norman C. Gorsuch?® SUBJECT  Title 36 and -the-
Attorney General Juneau ANB/Tlingit-
Haida building
proj ect.

Tiy/"Ga):y V. Amendola
istant Attorney General
ian Services-Juneau

You have requested advice concerning the applicability
of Title 36.05 (Little Davis-Bacon) to the above mentioned con-—
struction project. In order to decide on the applicability of
Title 36.05 to this particular project, we have participated 1in
discussions with representatives from your department and ob-—

tained a variety of materials and information regarding the proj—
ect.

Our understanding of the facts is as follows:

In Chapter 82, SLA 1981, the Ilegislature appropriated
one million dollars for the Juneau Alaska Native Brotherhood by a
grant 1identified as Juneau - Pilot Projects/Community Centers.
The purpose of the appropriation was to provide Tfunds to the
Juneau ANB to replace 1its existing meeting hall, which had become
quite old and inadequate, with a new one. The grant was autho—
rized under AS «kk .k 1.050(3), which permits the Department of
Community and Regional Affairs to "conduct studies and carry out
experimental andpilot projects for the purpose of developing
solutions to community and regional problems”. e The Juneau ANB
entered into an agreement with the Tlingit-Haida Central Council
to jointly construct a building which will contain® both the ANB
tribal hall and offices for the Tlingit-Haida"Central Council and
its related organizations.

As we understand it, the Juneau ANB will own and
utilize most of the first floor of the three-story building.
Tlingit-Haida Central Council and itsrelated organizations will
own and utilize the remainder of the building.

The Ffirst floor utilized by Juneau ANB will be wused
mainly for Alaska Native Brotherhood community meetings and
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functions. Even though the tribal hall will be open to the gen-—
eral public, the focal point will be as a community center for
Alaska Natives. Games®", tribal dances and other cultural activi—
ties will take plac"e in the hall. It is our understanding that
the remainder of the building utilized by Tlingit-Haida Central
Council will be used for office space, conference rooms and other

business purposes directly related to the services offered by the
Central Council.

Based on our understanding of the facts and a review of
our March 11, 1983, opinion to Representative Al Adams regarding
the application of Little Davis-Bacon to designated grants, */
it iIs our opinion that Little Davis-Bacon (AS 36.05) does not
apply to the Juneau Alaska Native *Brotherhood/Tlingit-Haida

Central Council building project. The uses to which the building
will be put are not the type which are traditionally provided by
government. Further, ,the <construction of the building, while

serving a public purpose, 1is simply not the sort of project which
is traditionally undertaken by government.

GIA:bap

*/ We are mi.ndful that, as stated in footnote 3 of the March 11,
T983 Attorney General®™s opinion, a deliberate attempt to evade or
circumvent the Little Davis Bacon Act would 1likely not survive
judicial scrutiny. We find no indication of such intent in this
particular project.
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DEPARTMENT OF LABOR
P. 0. BOX 1149

OmCci Or Nr commissions JUNEAU. ALASKA 99802
(907)465-2700

May 6, 1983

The Honorable Richard Eliason

Chairman, Senate Labor and Commerce Committee
Pouch V

Juneau, AK 99811

Dear Senator Eliason:

Sheila Peterson requested that the Department provide you with some time—
frames for promulgating regulations for application of AS 36.05 to desig—
nated grants as recommended in Ron Lorensenls Opinion of March 11, 1983.

The Department will be conducting a workshop for the Title 36 enforcement
staff and our attorneys during the early part of May 1983. The purpose of
this workshop 1is to acquaint the regional staff with the many problems
that have recently come to light as the result of funding for public con—
struction. The Department is currently in the process of contacting

every other state that has a Little Davis-Bacon Act to determine which

of those states are encountering the same problems as we are, and to find
out what approach they are taking for resolution of those problems.

The Department is also surveying the U.S. Department of Labor to determine
the federal approach for similar circumstances. While these surveys are
being done by the Wage and Hour staff, we are also having our attorneys do
independent research for any case law related to such funding problems.
This information will then be used by the Department to bring to public
hearings the proposed regulations that will, hopefully, clarify and give
guidance to all parties when any public construction contract cannot be
viewed in the traditional sense, whether the problems be related to funding
or services to be provided.

07-GSLH
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We are working toward holding public hearings in July and completing the
regulations for submittal to the Attorney General 1in September 1983.

Thank you for your interest.

SincerelyyO

Jim Robison
Comm®"5isicner



BILL SHEFFIELD, GOVERNOR

DEPARTMENT OF LABOR STREET
WAGE & HOUR ADMIN/STRA TION ) M 09510
LABOR STANDARDS & SAFETV DIVISION . -

March 7, 1983 PCOL #: 21

Honorable Richard 1. Eliason

Senator, State of Alaska

Chairman, Conmittee on Labor
and CctTmerce

Pouch V

Juneau, Alaska 99811

Re: Force Account Labor (AS 36.05.010)
Dear Senator Eliason:

Thank you for your letter of March 1, 1983 in which you asked our opinion as to
whether or not "force account”™ labor by employees of political subdi\isions on
public construction projects would be exempt frcm the provisions of AS 36.05.010.

Your question was posed within the framework of a municipal government which was
the recipient of state appropriations for small conrnunities for the construction

of public facilities. The example cited was the case in which the municipality
used the appropriation to hire a construction rranager to provide "hands in the
pocket" management and supervision of the project. The actual work of the laborers,
mechanics and field surveyors was performed by employees of the municipality; all
wages and benefits were set by the municipality, all wages were paid by the munici—
pality with municipal payroll checks; the municipality did all the hiring and
firing; the management contractor could not intervene between the employees and

the municipality; the management contractors sole purpose was to be the construction
manager, procure materials and supervise the design and engineering phases.

At a recent seminar in Anchorage relating to all aspects of AS 36, at which the
Deputy Attorney General was in attendance, the subject of "force account"™ labor
was very thoroughly discussed by our attorneys and the Wage and Hour staff. Your
question as set forth in your letter, and as earlier relayed to us by one of your
staff members, was especially considered. It was the consensus that the circum—
stances as you presented them were an accurate characterization of "force account”
labor which is exempt from tve provisions of AS 36.05.010.

We have enclosed a copy of an Attorney General Opinion dated October 10, 1978.

We have also enclosed a copy of the section from the U.S. Department of Labor
Compliance Officer"s handbook dealing with "force account" situations. As you

can see frcm a perusal of the text, the Attorney General Opinion is in accordance
with the Federal Davis-Baccn Act. You may, however, wish to seek further clarifi—
cation on the federal stance from the U.S. Department of Labor. We would suggest
you contact Mr. Edward Woodruff, Wage and Hour Specialist, Region X, Federal Office
Building, 909 First Avenue, Seattle, Washington, 98174, phone: 206-442-1914,
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IT we can be of any other assistance in this matter, please do not hesitate to
contact us.

Sincerely,

Deputy Director
Labor Standards & Safety Division

Enclosures
cc: Director
POOL File & Distribution
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SENATOR R
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March 1, 1983

Donald R. Wilson, Supervisor
Wage and Hour Administration
Department of Labor

3301 Eagle St.

Pouch 7-021

Anchorage, Alaska 99510

Dear Mr. Wilson:

Several communities 1in my district have developed a procedure for their
municipal construction projects based on a sort of "force account”
system. I fully support this approach to handling construction of
projects funded through state appropriation in small communities. This
approach offers many advantages, including much-needed local employment,
close involvement of the municipal government in all phases of planning,
development, and construction of projects, a sense of pride and
involvement by citizens 1in projects and growth 1in their own community,
and often more work can be completed within the budget than if projects
went out to bid.

My concern is that there has been some discussion about the
applicability of the Little Davis-Bacon Act to projects done 1in this
way. What I would like to ask is that your office make a ruling on this
matter after consulting with the Attorney General®s office. I believe
that it is important that we establish in writing that the way 1in which
these communities are dealing with their construction projects is fine
and they need not fear future legal questions about whether they should
have been paying Davis-Bacon wages.

As 1 understand it, the procedure being used 1is as follows. The state
appropriates money for a particular project to the city government 1in a
direct grant. The city hires a construction manager (a person or firm
to serve as a "hands-in-pocket™ construction supervisor, and to handle
engineering and design phases, ordering of materials, etc.). The city
then hires laborers, usually local residents, unless some specialized
skills are needed, to do the construction work. These laborers are

non-union (or at least need no union affiliation to qualify), are hired
and fired by the city, paid by city check, and are paid at whatever rate
the city decides to pay as wages on the particular project.



Bill No. s 172 Date May 6, 1983

Title "An Act relating to wage rates Contact! sudy knight
on public construction; and
providing for an effective date"

The Department of Labor and the Department of Community &
Regional Affairs oppose passage of this legislation. While
it is recognized that the legislation was introduced to
attempt to address certain matters of public construction in
rural and small communities in Alaska, we believe that the
legislation effectively undermines a process of paying a
prevailing and fair wage to persons employed in public
construction activities.

The Departments recognize that there may be continuing
problems with the payment of prevailing wage rates, resident
(local) hire in remote locations, and possible difficulties
in the annual calculation of prevailing wage rates.

Therefore, at the instructions of Governor Sheffield, we are
forming a "mini-Cabinet"” composed of the Departments of
Labor, Community & Regional Affairs and Transportation and
Public Facilities to evaluate in detail tie issues that this
legislation purports to address. Specific focus will be
made on the issue of prevailing wage rates and their methods
for calculation, potential recommendations for adjusting
formulas for calculation of wage rates,, the uniformity of
local hire, and related issues.

We believe that the formation of this nini-Cabinet and the
issues that it will address will allow us to provide
solutions to the problems that these two pieces of legisla—
tion are attempting to resolve.

APPROVED BY:

rim Robison, Commissioner Commissioner
Department of Labor Department of Community &
Regional Affairs

POSITION PAPER/Depairtment df Lo



STATE OF ALASKA

FISCAL NOTE Revision Datdpril 25 , 1983~
REQUEST Sponsor Substitute 1. FISCAL DETAIL
Bill/Resolution No.:for Senate Bill 172 Agency Affected: Labor )
Title: “fage rates o.; puplic construction”. Program Category Affected: Worker Protection
Sponsor: Senator Sackett - BRU, Program of Subprogram”) Affected:
Requestor: Senate Labor and Commerce Labor Standards and Safety, Wage & Hour

EXPENDITURES/REVENUES: (Thousands of Dollars)
FY 83 FY 84 FY 85 Fy 86 "' ¢ ™¥py g8

OPERATING
100 PERSONAL SERVICES (Yb.3]
200 TRAVEL u

300 CONTRACTUAL 3-y)
400 COMMODITIES ¢ 9

500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC

TOTAL OPERATING "(i7uti) U u m u
CAPITAL.
REVENUE"

UNDING: (Thousands of Dollars)
GENERAL FUND (170.1) 0 0 0 - .0
FEDERAL FUNDS
OTHER (Specify Source) i

POSITIONS:
FULL-TIME 3) 0 ( 0 0
PART-TIME
TEMPORARY

I11. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

Not Applicable

IV. ANALYSIS: Attach a separate page for apy)Analysis
AS
Prepared By: Robert J. Bacolas, Sr. Phone: 465-4870
Division: Labor Standards and Safety A Date: AprirZb"™ 1983

Approved by Commissioner:~~ iin RObis ftdahxau*-.- Date: April 25, 1983
—77
TT AT —
Distribution:
Original to Legislative Finance
Copy to Office of Management and Budget (for Legislature introduced bills)
Copy to Department (for Governor introduced bills)
Copy to Sponsor
Copy to Requestor (if different ~>JiSfonsor” 3/8/83



FISCAL NOTE

THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE

TITLE: "An Act relating to wage rates on public construction”
AGENCY AFFECTED: Department of Labor
Page 2

Detail Bill Analysis SSSB 172

The repeal of AS 36.05 will result in the discontinuation of enforcement
activities by the Department of Labor with respect to contractor compliance
with the payment of prevailing wages. This statute is modeled after the
"Little Davis Bacon Act,"” which states that the payment of prevailing wages
are required whenever public funds are appropriated for construction of pro—
jects for use by the public for traditional purposes.

Through the repeal of AS 36.05, the Department will not have any resources
remaining to enforce AS 36.10, Employment Preference or Resident Hire.

Included in the fiscal note reduction is the current staff of three Wage and
Hour technicians, associated non-personal services costs, and the deletion of
funding for the annual prevailing wage study.

Assumptions:

Effective date July 1, 1983

LEG:A:46



POSITION TITLE

Wage and Hour Technician |

TYPE OF POSITION STAFF MONTHS RP NUMBER
m . — L2 4 SS§
CONTINUATION LEVEL ADDITION
TYPE OF EXPENDITURE
1
PERSONAL SERVICES”

Salary <23,676>
Benefits
Supplemental Benefits <K451>
Fixed Benefits <2.880>

TOTAL PERSONAL SERVICES 01
Travel 02
Contractual 03
Commodities or*
Equi pment 05
Other

|TOTAL COST

RECEIPT CODE

FUNDING SOURCE

16. Federal Receipts 1002
17. G.F. Match 1003
18. 100 General Funds 100F
19. 1-A Receipts 1005
20. Program Receipts 1028
21. Other

FOR BAM USE ONLY
<tA KEY NUMBER

13 REQUEST FOR
NEW POSITION

01-11J6 (7/82) -1

RANGE/STEP
12A
PCM NUMBER BRU PRIORITY
JUSTIFICATION
1aHOUNT
m<31.764>
0.
JL3HQ>_
<95,964>

AGENCY _L.ab.QH

procram

bru

component

Wage and Hour

Worker Protection

Labor Standards and Safety

BARG. UNIT FORM 12 PACE/LINE

'COVILV-:
Geu
LOCATION ELECTION DISTRICT

This position was required to audit certified
payrolls to ascertain if contractors on public
projects are employing local residents; if good
faith efforts have been made to hire local
residents; and further if labor from adjancent
areas 1is being utilized when local skilled labor
is not available.

Contractual service includes $58,900 for the
prevailing wage survey. All other costs are
normal operating expenses.

rFvsT)

— wmemmmmm

Page | of 3

Revised Date



10.
11.
12.
13.
14.

16.
17.

19.
20.
21.

POSITION TITLE RANGE/STEP

Wage and Hour Technician 12A
TYPE OF POSITION  STAFF MONTHS  RP NUMBER PCN NUMBER BRU PRIORITY LOCATION ELECTION DISTRICT
“E£L 12 - A_SESS172 s mom Anchorage A
CONTINUATION LEVEL | | ADDITION | XX Ix:z JUSTIFICATION
TYPE OF EXPENDITURE This position was required to audit certified
1 payrolls to ascertain if contractgors on public
PERSONAL SERVICES" projects are employing local residents; 1if good
Salary <23_j676> faith efforts have been made to hire local re—
Benefi ts <3,757> sidents; and further if labor from adjancent
Supplemental Benefits <1,451> areas 1is being utilized when local skilled
Fixed Benefits <2,880> labor in not available.
TOTAL PERSONAL SERVICES 01 <31,764> L)
Travel 02 -0
Contractual 03 <5,000>
Commodities 04 <300>
Equipment 05
Other
TQThAL (hZOST <3?,0£4>
RECEIPT CODE FUNDING SOURCE
Federal Receipts 1002 A
G.F. Match 1003
100 General Funds 1004 <37 ,064>
1-A Receipts 1005
Program Receipts 1028
Other

t*:] FOR B&M USE ONLY

[Tl

AA KEY NUMBER —————— L . ~ “

agency Labor

program Worker Protection . . FY 84

13 REQUEST FOR

NEW POSITION bru Labor Standards & Safety Page 2 of 3

Revised Date

501*1136 17/82) *13

1 |



16.

17-
18.

19*
20.

21*

PERSONAL SERVICES*®

Salary <23.676>
Benefits <3,75 7>
Supplemental benefits <1,451>
Fixed Benefits <?.880>
TOTAL PERSONAL SERVICES o1 <31,7 64>
Travel 02 U
Contractual 03 <5.000>
Commodi ties o= <300>
Equi pment 05
Other
TOTAL COST <37,064>
RECEIPT CODE FUNDING SOURCE
Federal Receipts 1002
G.r. Match 1003
100 Ceneral Funds 100A <37.064>
I-A Receipts 1005
Program Receipts 1028
Other

FOR B&M USE ONLY

13 REQUEST FOR
NEW POSITION

AA KEY NUMBER

acency Labor
program _Waj=+ex_Pnntej=+iQn_
oru_lal or—SEd-miands ikl Safety

component Wane and Hour

. M15617/B21-15

Vhis position was
payrolls to ascertain

required to audit certified

Projects are employing local
labor from adjancent areas
local

further

utilized when

able.

if

Page

Revised Date

K

147

3

of

skilled

labor

if contractors on public
residents;

and
is being

is not avail—

C

WnSVORBBfIHBIMUaqi

EISTI



eifuiw CONTRACTS.
CHAPTER 05.
WAGES' AND HOURS OF LABOR.

CITATION SEC. 36.05.010.

CATCH LINE
WAGE RATES ON PUBLIC CONSTRUCTION.

TEXT A CONTRACTOR OR SUBCONTRACTOR WHO PERFORMS WORK ON PUBLIC
CONSTRUCTION IN THE STATE, AS DEFINED BY AS 36.95.010(3), SHALL
PAY NOT LESS THAN THE CURRENT PREVAILING RATE OF WAGES FOR WORK
OF A SIMILAR NATURE IN THE REGION IN WHICH THE WORK IS DONE. THE
CURRENT PREVAILING RATE OF WAGES FOR EACH PAY PERIOD IS THAT-
CONTAINED IN THE LATEST DETERMINATION OF PREVAILING RATE OF WAGES
ISSUED BY THE DEPARTMENT OF LABOR BEFORE THE END OF THE PAY
PERIOD.

HISTORY (SEC. 14-2-1 ACLA 1949; AM SEC. 1 CH 142 SLA 1972, AM SEC. 1 CH

39 SLA 1976)

END OF DOCUMENT

AS36.05.020 DOCUMENT~ 2 OF 13 PAGE = 1 OF 1
CHAPTER « 36.05
SECTION = 36.05.020
TITLE = 36

HEADINGS TITLE 36.
PUBLIC CONTRACTS.
CHAPTER 05.
WAGES AND HOURS OF LABOR.
CITATIGN SEC. 36.05.020.
CATCH LINE
BASIS FOR D[TERMINING .WAGE .
TEXT A SUBCONTRACT WHICH IS PERFORMED ON PUBLIC CONSTRUCTION MAY BE

REDUCED TO A BASIS OF DAY LABOR FOR THE PURPOSE OF DETERMINING
WHETHER OR NOT THE SUBCONTRACTOR OR CONTRACTORS HAVE PAID AT NOT
LESS THAN THE PREVAILING SCALE OF WAGE.

11STORY (SEC. 14-2-2 ACLA 1949)

END OF DOCUMENT

¥$'36.05.030 DOCUMENT™ 3 OF 13 PAGE a 1 OF 1
CHAPTER « 36.05
SECTION a 36.05.030
TITLE » 36
IEAD INGS TITLE 36.
PUBLIC CONTRACTS.
CHAPTER 05.
WAGES AND HOURS OF LABOR.
:11AT10N SEC. 36.05.030.
ATOT! LINE

AUTHORITY.
EXT (A) THE DEPARTMENT OF LABOR HAS THE AUTHORITY TO DETERMINE

THE PREVAILING WAGE, ANDWHETHER OR NOT THIS CHAPTER IS BEING
VIOLATED. THE DEPARTMENT MAY WHEN NECESSARY FOR THE ENFORCEMENT
OF THIS CHAPTER

(1) CONDUCT INVESTIGATIONS AND HOLD HEARINGS CONCERNING

WAGES;

(2) COMPEL THE ATTENDANCE OF WITNESSES AND THE

PRODUCTION OF BOOKS, PAPERS AND DOCUMENTS,

(3) PROMULGATE REGULATIONS.

(10 IF A PERSON VIOLATES THIS CHAPTER THE ATTORNEY GENERAL
SHALL, WHEN REQUESTED BY THE DEPARTMENT OF LABOR, ENFORCE THESE
PROVISIONS.

1STORY (SEC. 14-2-3 ACLA 1949; AM SEC. 2 CH 142 SLA 1972)

END OF DOCUMENT
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AS36.05.035 DOCUMENT# 4 OF7 13 PAGE = 1 OF 1
CHAPTER = 36.05
SECTION = 36.05.035
TITLE = 36

HEADINGS TITLE 36.
PUBLIC CONTRACTS.
CHAPTER 05.
WAGES AND HOURS OF LABOR.
CITATION SEC. 36.05.035.
CATCH LINE
NOTIFICATION OF CONTRACT AWARDS.
TEXT UPON AWARDING A PUBLIC CONSTRUCTION CONTRACT, THE STATE OR A
POLITICAL SUBDIVISION OF THE STATE SHALL
(1) IMMEDIATELY NOTIFY THE COMMISSIONER OF LABOR OF THE
AMOUNT OF THE CONTRACT, THE EFFECTIVE DATE OF THE CONTRACT,
THE IDENTITY OF THE CONTRACTOR AND ALL SUBCONTRACTORS, THE
SITE OR SITES OF CONSTRUCTION AND PROVIDE A PROIJECT

DESCRIPTION; AND
(2) VERIFY THAT THE BONDING REQUIREMENTS OF AS 36.25

HAVE BEEN MET AND THAT THE REQUIREMENTS OF AS 08.18 HAVE BEEN
MET.
HISTORY (SEC. 3 CH 142 SLA 1972)

END OF DOCUMENT

AS36.05.040 DOCUMENT" 5 OF 13 PAGE = 1 OF 1
CHAPTER = 36.05
SECTION = 36.05.040
TITLE = 36

HEADINGS TITLE 36.
PUBLIC CONTRACTS.
CHAPTER 05.
WAGES AND HOURS OF LABOR.

11TATION SEC. 36.05.040.

IATCH LINE
FILING SCHEDULE OF EMPLOYEES, WAGES PAID AND OTHER INFORMATION.

TEXT ALL CONTRACTORS OR SUBCONTRACTORS WHO PERFORM WORK ON A PUBLIC
CONSTRUCTION CONTRACT FOR THE STATE OR FOR A POLITICAL
SUBDIVISION OF THE STATE SHALL, BEFORE THE FRITAY OF EACH WEEK,
FILE WITH THE DEPARTMENT OF LABOR A SWORN AFFIDAVIT FOR THE
PREVIOUS WEEK, SETTING OUT IN DETAIL THE NUMBER OF MEN EMPLOYED,
WAGES PAID, JOB CLASSIFICATION OF EACH EMPLOYEE, HOURS WORKED
EACH DAY AND WEEK, AND OTHER INFORMATION WHICH THE DEPARTMENT OF
LABOR REQUIRES.

41 STORY (SEC. 14-2-4 ACLA1949; AM SEC. 4 CH 142 SLA 1972)

END OF DOCUMENT

iS36.05.050 DOCUMENT- 6 OF 13 PAGE * 1 OF
CHAPTER " 36.05
SECTION - 36.05.050
TITLE * 36

IEAPINGS TITLE 36.

PUBLIC CONTRACTS.

CHAPTER 05.

WAGES AND HOURS OP LABOR.
STATION SEC. 36.05.050.
ATCU LINE

HOURS TO CONSTITUTE DAY'S WORK.
EXT REPEALED BY SEC. 1 CH 3 SLA 1973.

END OF DOCUMENT



.>06.05.060 DOCUMENT- 7 OF 13 PAGE = 1 OF 1

CHAPTER = 36.05
SECTION = 36.05.060
TITLE = 36

HEADINGS TITLE 36.
PUBLIC CONTRACTS.
CHAPTER 05.
WAGES AND HOURS OF LABOR.

CITATION SEC. 36.05.060.

CATCH LINE
PENALTY FOR VIOLATION OF THIS CHAPTER.

TEXT A CONTRACTOR WHO VIOLATES THIS CHAPTER, IS GUILTY OF A
MISDEMEANOR, AND UPON CONVICTION IS PUNISHABLE BY A FINE OF NOT
LESS THAN $100 NOR MORE THAN $1,000, OR BY IMPRISONMENT FOR NOT
LESS THAN 10 DAYS NOR MORE THAN 90 DAYS, OR BY BOTH. EACH DAY A
VIOLATION EXISTS CONSTITUTES A SEPARATE OFFENSE.

HISTORY (SEC. 14-2-6 ACLA 1949; AM SEC. 6 CH 142 SLA 1972)

END OF DOCUMENT

AS§36.05.070 DOCUMENT-- 8 OF 13 PAGE = 1 OF 2
CHAPTER ~ 36.05
SECTION = 36.05.070
TITLE e 36

HEADINGS TITLE 36.
PUBLIC CONTRACTS.
CHAPTER 05.
WAGES AND HOURS OF LABOR.
CITATION SEC. 36.05.070.

CATCH LINE
WAGE RATES FOR LABORERS AND MECHANICS ON PUBLIC CONTRACTS.

TEXT (A) THE ADVERTISED SPECIFICATIONS FOR A PUBLIC CONSTRUCTION
CONTRACT EXCEEDING $2,000 TO WHICH THE STATE OR A POLITICAL
SUBDIVISION OF THE STATE IS A PARTY WHICH REQUIRES OR INVOLVES
THE EMPLOYMENT OF MECHANICS, LABORERS, OR FIELD SURVEYORS SHALL
CONTAIN A PROVISION STATING THE MINIMUM WAGES TO BE PAID VARIOUS
CLASSES OF LABORERS, MECHANICS, OR FIELD SURVEYORS AND THAT THE
RATE OF WAGES SHALL BE ADJUSTED TO THE W'GE RATE FOR EACH PAY
PERIOD APPLICABLE UNDER AS 36.05.010.

(B> REPEALED BY SEC. 17 CH 142 SLA 1972.
(C) A CONTRACT FOR PUBLIC WORKS IN THE STATE OR A POLITICAL
SUBDIVISION SHALL CONTAIN PROVISIONS THAT

(1) THE CONTRACTOR OR IIIS SUBCONTRACTORS SHALL PAY ALL
EMPLOYEES UNCONDITIONALLY AND NOT LESS THAN ONCE A WEEK;

(2) WAGES MAY NOT BE LESS THAN THOSE STATED IN THE
ADVERTISED SPECII"ICAL110NS, RIIGARDLESS OF THE CONTRACTUAL
RELATIONSHIP BETWEEN THE CONTRACTOR OR SUBCONTRACTORS AND
LABORERS, MECHANICS, OR FIELD SURVEYORS,

(3) THE SCALE OF WAGES TO BE PAID SHALL BE POSTED BY

'4536.G5.w70 DOCUMENT” 3 OF 13 PAGE -~ 2 OF 2
THE CONTRACTOR IN A PROMINENT AND EASILY ACCESSIBLE PLACE AT
THE SITE OF THE WORK,
(4) THE STATE OR A POLITICAL SUBDIVISION SHALL WITHHOLD
SO MUCH OF THE ACCRUED PAYMENTS AS IS NECESSARY TO PAY TO
LABORERS, MECHANICS, OR FIELD SURVEYORS EMPLOYED BY THE
CONTRACTOR OR SUBCONTRACTORS THE DIFFERENCE BETWEEN
(A7 THE RATES OF WAGES REQUIRED BY THE CONTRACT TO
BE PAID LABORERS, MECHANICS, OR FIELD SURVEYORS ON THE
WORK, AND
THE RATES OF WAGES IN FACT RECEIVED BY
LABORERS, MECUANICS OR FIELL SURVETORS.
JSTORY (SEC. 1 CM 52 SLA 1959, AM SECS. 7, 0, 17 CH 142 SEA 1972, AM
,SEC. 2 CM 39 SLA 1976)

END OF DOCUMENT



AS3u.05.030 DOCUMENT® 9 OF 13 PAGE - i OF 1
CHAPTER = 36*05
SECTION - 36*05.030
TITLE = 36

HEADINGS TITLE 36.

PUBLIC CONTRACTS*
CHAPTER 05.
WAGES AND HOURS OF LABOR.

CITATION SEC. 36.05.030.
CATCH LINE
FAILURE TO PAY AGREED WAGES.
TEXT EVERY CONTRACT WITHIN THE SCOPE OF AS 36.05.070 SHALL CONTAIN A
PROVISION THAT IF IT IS FOUND THAT A LABORER, MECHANIC, OR FIELD
SURVEYOR EMPLOYED BY THE CONTRACTOR OR SUBCONTRACTOR FAS BEEN OR
IS BEING PAID A RATE OF WAGES LESS THAN THE RATE OF WAGES
REQUIRED BY THE CONTRACT TO BE PAID, THE STATE OR ITS POLITICAL
SUBDIVISION MAY, BY WRITTEN NOTICE TO THE CONTRACTOR, TERMINATE
THE CONTRACTOR’S RIGHT TO PROCEED WITH THE WORK OR THE PART OF
THE WORK FOR WHICH THERE IS A FAILURE TO PAY THE REQUIRED WAGES
AND TO PROSECUTE THE WORK TO COMPLETION BY CONTRACT OR OTHERWISE,
AND THE CONTRACTOR AND HIS SURETIES ARE LIABLE TO THE STATE OR
ITS POLITICAL SUBDIVISION FOR EXCESS COSTS FOR COMPLETING THE
WORK.
A1STORY (SEC. 2 CH 52 SLA 1959)
END OF DOCUMENT
AS36.05.090 DOCUMENT- 10 OF 13 PAGE - 1 OF 2
CHAPTER * 36.05
SECTION = 36.05.090
TITLE = 36

HEADINGS TITLE 36.

ITA
JATC

PEXT

PUBLIC CONTRACTS.
CHAPTER 05.
WAGES AND HOURS OF LABOR.
TION SEC. 36.05.090.
H LINE
PAYMENT OF WAGES FROM WITHHELD PAYMENTS AND LISTING CONTRACTORS
WHO V101ATE CONTRACTS.

(A) THE STATE DISBURSING OFFICER IN THE CASE OF A STATE
CONTRACT AND THE LOCAL FISCAL OFFICER IN THE CASE OF A POLITICAL
SUBDIVISION CONTRACT SHALL PAY DIRECTLY TO LABORERS, MECHANICS OR
FIELD SURVEYORS FROM ACCRUED PAYMENTS WITHHELD UNDER THE TERMS OF
THE CONTRACT THE WAGES DUE LABORERS, MECHANICS OR FIELD SURVEYORS
UNDER AS 36.05.070.

<B> THE STATE DISBURSING OFFICER OR THE LOCAL FISCAL OFFICER
SI-*-'Lir. DISTRIBUTE TO ALL DEPARTMENTS OF THE STATE GOVERNMENT AND
,0 ALL POLITICAL SUBDIVISIONS OF THE STATE A LIST GIVING THE
NAMES OF PERSONS WHO HAVE DISREGARDED THEIR OBLIGATIONS 10
EMPLOYEES* NO PERSON APPEARING ON THIS LIST AND NOFIRM,
CORPORATION, PARTNERSI-!IT. OR ASSOCIATIONIN WHICH THE PERSON HAS
AN INTEREST MAY WORK AS A CONTRACTOR OR SUBCONTRACTOR ON A PUBLIC
CONSTRUCTION CONTRACT FOR THE STATE OR A POLITICAL SUBDIVISION OF
THE STATE UNTIL THREE PEARS AFTER THE DATE OF PUBLICATION OF THE
LIST. IF THE ACCRUED PAYMENTS WITHHELD UNDER THE CONTRACT ARE
INSUFFICIENT TO REIMBURSE ,u.l 7,1 ONERS, MECHANICS, OR FIELD

€S36.05.090 DOCUMENT- 10 OF 13 PAGE - 2 OF 2

SURVEYORS WITH RESPECT TO WHOM THERE HAS BEEN A FAILURE TO PAY
THE WAGES REQUIRED UNDER AS 36*05.-070, THE LABORERS, MECHANICS OR
FIELD SURVEYORS HAVE THE RIGHT OF ACTION OR INTERVENTION OR BOTH
AGAINST THE CONTRACTOR AND HIS SURETIES CORFERRED BY LAW UPON
PERSONS FURNISHING LABOR OR MATERIALS, AND IN THE PROCEEDINGS IT
IS. NOT A DEFENSE THAT THE LABORERS, MECHANICS OR FIELD SURVEYORS
ACCEPTED OR AGREED TO ACCEPT LESS THAN THE REQUIRED RATE OF WAGES
R *0i JNiiilll.L i jiAOL RE! UNi/S *

imi .SccC . C'i 52 SLA i959, nn SEC. < Lii 1Al SLh iVij
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AS36.05.i00 DOCUMENT- ii OF 13 PAGE = i OF 1

CHAPTER = 36 *05
SECTION - 36.05.100
TITLE - 36

HEADINGS TITLE 36.
PUBLIC CONTRACTS.

CHAPTER 05.
WAGES AND HOURS OF LABOR.
CITATION SEC. 36.05.100.

CATCH LINE
EFFECT OF AS 36.05.070 - 36.05.110 ON OTHER LAWS.

TEXT AS 36.05.070 - 36.05.110 DO NOT SUPERSEDE OR IMPAIR AUTHORITY
GRANTED BY STATE LAW TO PROVIDE FOR THE ESTABLISHMENT OF SPECIFIC

WAGE RATES.
HISTORY (SEC. 4 CH 52 SLA 1959; AM SEC. 10 CH 142 SLA 1972)

END OF DOCUMENT

AS36.05.110 DOCUMENT-- 12 OF 13 PAGE - 1 OF 1
CHAPTER - 36.05
SECTION a 36.05.110
TITLE « 36

HEADINGS TITLE 36.

PUBLIC CONTRACTS.

CHAPTER 05.

WAGES AND HOURS OF LABOR.
CITATION SEC. 36.05.110.

CATCH LINE
CONTRACTS ENTERED INTO WITHOLJi ADVERTISING.

TEXT THE FACT THAT A PUBLIC CONTRACT AUTHORIZED BY LAW IS ENTERED INTO
UPON A COST-PLUS-A-FIXED-FEE BASIS OR OTHERWISE, WITHOUT-
ADVERTISING FOR PROPOSALS, DOES NOT MAKE AS 36.05.070 - 36.05.110
INAPPLICABLE IF THEY ARE OTHERWISE APPLICABLE TO THE CONTRACT.

HISTORY (SEC. 5. CH 52 SLA 1959)

END OF DOCUMENT

AS36.05.120 DOCUMENT- 13 OF 13 PAGE - 1 OF 1
CHAPTER « 36.05
SECTION « 36.05.120
TITLE a 36
<IEADJ.NGS TITLE 36.
PUBLIC CONTRACTS.
CHAPTER 05.
WAGES AND HOURS OF LABOR.
11TATION SEC. 36.05.120.

CATCH LINE
RECULATiEONS GOVERNING CONTRACTORS.
TEXT REPEALED BY SEC. 17 CH 142 SLA 1972.

v,v6G1 * END OF DOCUMENTS IN LIST - ENTER RETURN OR ANOTHER COMMAND.



Donald R. Wilson
March 1, 1983
Page two

Please investigate the applicability of the Davis-Bacon Act to projects
handled as described above and let me know of your conclusions so that I
may inform the municipalities in my district.

Thank you.



n i CTP
. rru I Bill Sheffield, Governor
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DEPARTMENT OF LAW
POUCH K - STATE CAPITOL
AR19B OFFICE OF THEATTORNEY GENERAL PHONES (607) 465.3600

PHONE: (907) 465-3600

April 19, 1983

Hon. John C. Sackett
Senate

Alaska State Legislature
Pouch V

Juneau, AK 99811

Re: Applicability of AS 36.-

05.010 -- 36.05.110 to
forced-accounting
Our file no.: 366-55A-83

Dear Senator Sackett:

This letter responds to your 1inquiry regarding whether
the prevailing wage.stipulations required under the Little Davis-

Bacon Act, AS 36.05.010 -- 36.05.110, apply where a municipality
or a Rural Education Attendance Area (REAA) use their own employ—
ees to perform work on a public works project. It 1s our view

that municipalities or REAAs which use their own employees on a
public works project, a practice commonly referred to as "forced-
accounting,”™ are not required to pay prevailing wages. Where
state funds are involved, however, other statutory provisions may
limit the instances when forced-accounting 1is appropriate.

The prevailing wage requirement 1is set forth in AS 36.-
05.010, which provides in pertinent part:

WAGE RATES ON PUBLIC CONSTRUCTION. A con-—
tractor or subcontractor who performs work on
public construction 1in the state, as defined
by AS 36.95.010(3), shall pay not Iless than
the current prevailing rate of wages for work
of a similar nature 1in the region 1in which
the work is done.

The statute plainly applies only to contractor or sub—
contractors under contract for public works. Where the state or
a political subdivision uses its own employees to perform public
construction, the Little Davis-Bacon Act does not apply. 1978

Inf. Op. Att y Gen. (Oct. 11; J66-195-79). See Annot. 18 A.L.R.-
3d 944 (1968). e

03-C5LH
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We have not discovered any case authority which imposes
any limit on the authority of a public employer to force-account.
We note, however, that courts which address the distinction drawn
in a prevailing wage provision between public employees and those
of a contractor justify the distinction due to the perceived ben—

efits of public employment. The presumption, here, 1is that pub—
lic employment 1is more permanent and offers an employee other
economic advantages such as fringe benefits. See City of

Monmouth v. Lorenz, 195 N.E.2d 661 (111. 1963) (inclusion of pub—
lic employees in prevailing wage prevision violated constitution—
al guarantee to equal protection). If, when a municipality or an
REAA employs persons on a sporatic, project-by-project basis, the

public employees do not obtain the advantages typically available

through public employment, a court may conclude that forced-

accounting cannot serve to circumvent prevailing wage require—
ments. See 1983 Inf. Op. Att'y Gen. (Mar. 11; 366-267-83)

(Little Davis-Bacon Act applicable to certain designated grants).

See also City and Borough of Sitka v. Construction and General

Laborers Local 942, 644 P.2d 227 (Alaska 1982),.

While a municipality or an REAA may construct a project
through forced accounting without being subject to prevailing
wage requirements, the more difficult inquiry 1is when forced-ac-
counting 1is an available option. Where state funds are used, the
general preference for the award of contracts through public bid
is set forth in AS 35.15.010(a):

Except as provided in AS 36.98 and AS 44.33.-

300, it shall Dbe the general policy of the
department to require the construction of all

public works wunder bid contract. However,

when he estimated cost of a construction

project is less than $100,000, or when it ap—
pears to be in the best interests of the
state, the department may perform the work,

notwithstanding any other provisions of law.

A complete record shall be kept by the com—
missioner or the commissioner®s designee of
all transactions entered into under this sec—
tion including names o” employees involved 1in
the transactions.

(Emphasis added.)

A municipality may request the assumption of "all or
part of the [Department of Transportation and Public Facilities"]
responsibilities relating to the planning, design and
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construction of a public works project of the state that is to be
located within the boundaries of the municipality and that would
otherwise be construction 1in the manner provided by AS 35.15.-
010." AS 35.15.080. Arguably among the assumed responsibilities
is the responsibility to determine under AS 35.15.010 whether it
appears to be in the best interests of the state"” for the
department to perform the work, notwithstanding that the public
work costs in excess of $100,000. 1/

An REAA, in turn, may assume "the responsibilities
relating to the planning, design and construction of a school or
an education-related facility, Jlocated wichinthe boundaries or
operating areas of the...[REAA]." AS 14.11.020. 2/ Title 14,
however, does not define the Department of Education®s "respon-—
sibilities” which may be assumed by an REAA. 3/ \Were the Depart—
ment of Education to retain responsibility for the construction
of a school project, the public bid requirements set forth 1in AS
35.15 would be applicable. Consequently, an REAA which assumes
responsibility for & school project is subject to the preference
for public bidding under AS 35.15.010.

IV A countervailing argument is that only a state agency has the
requisite breadth of perspective to make a determination of what

is iIn the best interest of the state. For purposes of this
opinion, we assume that the best interest determination 1is
delegable. Moreover, it is a separate inquiry whether DOT/PF may

by regulation limit the authority to force-accountSee AS
35.15.080(F).

2/ Indeed, prior the adoption of ch. 92, SLA 1982, AS 35.15.080
also provided for the assumption of responsibility in a local
public works project by both a municipality and an REAA. We note
that other provisions in AS 35.15 which relate to an assumption
by an REAA were not amended. In particular, we do not interpret
AS 35.05.080(f) to imposean independent obligation for an REAA
to pay prevailing wages to its own employees engaged in workon
public project.

3/ Presumably, an REAA also assumes the concomitant
responsibility to determine whether forced-accounting would be in
the public interest. f"ee supra, note 2. We are advised that, as

required by AS 14.11. (T20(d) , the Department of Education is
presently drafting regulations which relate to the assumption of
departmental responsibilities.
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We finally offer an observation regarding the flexibil—
ity of a municipality or an REAA to use its own employees on a
public works project which costs in excess of $100,000.

While a degree of deference would be due an adminis—
trative determination of when it is in the "public interest”™ to
force-account rather than contract for services, we caution that
an anticipated reduction 1in project costs may not, by itself, be

a sufficient basis for that determination. The Alaska Supreme
Court addressed an analogous claim in City and Borough of Sitka
v. Construction and General Laborers Local 644 pP.2d 111
(Alaska 1D82). Sitka had attempted to execute a timber sale
contract separate from a dam construction contract subject to the
Little Davis-Bacon wage stipulations. The separate timber sale
contract allowed Sitka to maximize the value of the merchantible
timber on the dam site. The court, however, rejected Sitka"s

attempt to enhance economic returns through the avoidance of
contractual prevailing wage stipulations.

Sitka®s position, in essence, invites the
government to sever from a public construc-—
tion bid offering any aspect of the endeavor
which may have an unrelated profit incentive,

such as the removal of a natural resource.

Such a rule 1impermissibly enables a public
agency to profit at the expense of workers

engaged 1In activities instrumental to a pub—
lic construction project.

644 P.2d at 233. The Sitka analysis suggests that a municipality
or an REAA must articulate other considerations 1in support of a
finding that force-accounting a particular project is in the best
interests of the public.

We hope this responds to your concerns. Please feel
free to contact us 1if you have any further questions on this
matter.

NORMAN C. GORSUCH
ATTORNEY GENERAL

~/Jonathan B. Rubini
Asd"istant Attorney General
JBR:jb



MEMORANDUM State of Alaska

0 Dale Cheek, Director . DaT: May 24, 1932
Labor Standards & Safety Division?
Department of Labor FLE NO: A66-453-8 2
Juneau
TELEPHONE NO 276-3550
WILSON L. CONDON . Applicability of Little
FROM SUBJECT:
ATTORNEY GENERAL Davis-Bacon Act
(AS 36.05.010-.110)

By: to Road Maintenance and

Robert wT Landau Repair Projects

Assistant Attorney General

You have requested our assistance in

resolving an apparent dispute between the Department of
Labor and the Matanuska-Susitna Borough concerning the
applicability of the prevailing wage requirements
contained in Alaska®"s "Little Davis-Bacon Act"
(AS 36.05.010-.110) to road and highway maintenance and
repair projects. As part of our inquiry, we have also
reviewed the correspondence between the Department and
the Borough on this subject.

AS 36.05.010 requires contractors and subcon-—
tractors performing work on "public construction" in
the state to pay "not less than the prevailing rate of
wages for work of a similar nature in the region in
which the work 1is done." AS. 36.05.030 authorizes the
Alaska Department of Labor to determine prevailing wage
rates, and whether or not a given project is subject to
the Little Davis-Bacon Act.

AS 36.95.010(3) defines "public construction”
as follows, 1in pertinent part:
"Public construction” or “"."public
works"™ means the on-site field
surveying, erection,
rehabilitation, alteration,
extension or repair, including
painting or redecorating of
buildings, of highways or other
improvements to real property under
contract for the state, [or] a
political subdivision of the
state....
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The central question 1in this inquiry 1is: how broad is
the definition of "repair" under AS 36.95.010(3), and
does it extend to cover routine "maintenance" work on
public streets, roads or highways?

The applicability of the Little Davis-Bacon
Act to particular public projects in Alaska has been
addressed in at least three prior opinions from this
office. An August 1977 memorandum concluded that a
contract for window washing services between the state
and a private contractor was not subject to the provi—
sions of AS 36 (Ronald W. Lorensen, August 5, 1977). A
March 1981 memorandum found that contracts for snow
removal from state airports and roads were not con-—
tracts for "public construction”™ subject to the require—
ments of AS 36 (John B. Gaguine, March 10, 1981). A
third opinion 1in August 1979 concluded that contracts
for highway maintenance on the North Slope Haul Road
were subject to the prevailing wage and bonding require—
ments of AS 36 (Larry Wood, August 14, 1979). It was
noted in this latter opinion that most courts have
found the concepts of "maintenance Tand "repair" - as
they relate to streets,, roads and highways - to be
synonymous for all practical purposes.

In a decision just released, the Alaska
Supreme Court for the first time reviewed the applica—
bility of the Little Davis-Bacon Act to a specific
public project. City and Borough of Sitka v. Construc—
tion and General Laborers Local 942, Opinion No. 2495
(Alaska Supreme Court, May 7, 1982). The principal
issue in the case was whether a contract for the sale
of timber between the City and Borough of Sitka and a
private logging company preparatory to a dam construction
project was "public construction”™ subject to the wage
protections afforded by Little Davis-Bacon. The court
held that even though a timber sale contract standing
alone might normally be outside the scope of Little
Davis-Bacon, it nonetheless was subject to the Act
because the subject matter of the contract was "substan-—
tially related” to "public construction™. In making
its decision, the court relied heavily on federal
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regulations under the Davis-Bacon Act, which indicated
that clearing done at a dam site in preparation for the
dam®s construction was "construction”™ within the
purview of the Davis-Bacon Act. Accordingly, the court
found that the clearing of timber and its subsequent
sale was such an integral part of the entire dam
construction project that it constituted "public
construction". It rejected Sitka"s contention that
because the timber sale contract had been severed from
the dam construction contract it was outside the scope
of Little Davis-Bacon coverage.

Moreover, the court reaffirmed that the
fundamental purpose of the Little Davis-Bacon Act is
"to assure that employees engaged in public construction
receive at least the prevailing wage" and that "the
focus of the Act, quite clearly, is to the benefit of
the employees, not the contracting principals". Slip
opinion at 15. The court also cited a leading federal
case holding that the language of the Davis-Bacon Act
and its legislative history "plainly show that it was
not enacted to benefit contractors, but rather to
protect their employees from substandard earnings by
fixing a floor under wages on Government projects."
City and Borough of Sitka, supra, slip op. at 15 n.l1lI,
guoting U.S. v. Binghamton Construction Co., 347 U.S.
171, 177 (1953) .

The federal Davis-Bacon regulations relied
upon by the Alaska Supreme Court in City and Borough of
Sitka define the terms "construction? "prosecution",
"completion" or "repair" to mean "all types of work
done on a particular building or work at the site
thereof... including without limitation, altering,
remodeling, painting and decorating, the transporting
of materials and supplies to or from the building or
work..." 29 C.F.R. 8&5.2(g) (1981) (emphasis added).

On the other hand, the same regulations define the
terms "building" or "work"™ to generally include "con-—
struction activity as distinguished from manufacturing,
furnishing of materials, or servicing and maintenance
work"™. 29 C.F.R. &5.2(f) (1981) (emphasis added).
Unfortunately, the federal regulations do not elaborate
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on the apparent distinction between "repair"™ and
"servicing or maintenance"™ work.

The few authorities which discuss the concepts
of "repair” and "maintenance" as they relate to streets,
roads and highways generally indicate that the terms
are essentially synonymous. Black®"s Law Dictionary
(Rev. 4th ed. 1968) defines "repairs" as "restoration
to soundness; reparation; v/ork done to property to keep
it in good order." The same authority defines "mainte—
nance" as "acts of repair and other acts to prevent a
decline, lapse or cessation from existing state or
condition™. "Maintain" as used in a state statute
referring to maintenance of roads includes the word
"repair™”. Weiher v. Phillips, 133 N.E. 67, 68 (Ohio
1921). The words "maintain™ and "repair”, when applied
to a street, practically mean one and the same thing.
Barber Asphalt Paving Co. v. Bezel, 56 S.W. 449, 451
(Mo. 1900); Verdin v. City of St. Louis, 33 S.W. 480,
494 (Mo. 1895);. To "maintain" means to preserve or
keep in an existing state or condition and embraces
acts of repair and other acts to prevent a decline,
lapse or cessation from that state or condition, and
includes the idea of keeping in repair but has much
broader meaning 1involving the concept of supporting,
sustaining, carrying on and continuing. State Farm
Mutual Automobile Insurance Co. v. Pan American Insurance
Co., 437 S.W. 2.d 542, 545 (Tex. 1969) , quoting Morris
v. American Liability & Surety Co., 185 A. 201, 202
(Ra. 1936).

From the above authorities it appears to us
that the concepts of "repair"™ and "maintenance" are
closely related and in most cases mean the same thing.
All repairs by definition are a form of maintenance,
however, not all acts of maintenance constitute repairs.
For example, we do not believe that street sweeping.,
window washing, snow renoval, or the cleaning of public
buildings are in and of themselves acts of repair
With respect to work on public roads and highways, we
believe that the concept of "repair"™ under the Little
Davis-Bacon Act requires that the term be defined 1in
its broadest sense, consistent with the broad statutory
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purpose recognized by the Alaska Supreme Court in its
recent City and Borough of Sitka opinion. As a general
guideline, therefore, we believe "repair" includes the
excavation of mudhoies and potholes, the hauling and
placing of any additional material or fill on the
roadway, the grading or reshaping of newly added
materials, and the correction or replacement of damaged
culverts, fences or guardrails. On the other hand, we
believe that the grading or smoothing of an existing-
roadway surface, the straightening or reshaping of
shoulders, slopes and ditches, and the unplugging or
cleaning of culverts are merely "maintenance"™ activities
and would not independently be subject to the Little
Davis-Bacon Act unless otherwise "substantially related"”
to ongoing construction or repair.

We recognize that the distinction between
"repair” and "maintenance”™ is often a difficult one to
define in practical terms, and that it is not possible
to set cut an exhaustive list of illustrative examples.
We would note, however, that frequently the "principal
purpose”™ of the overall project will aid in the determi—
nation of whether a contract calls for construction nr
repair on the one hand,, or maintenance or servicing on
the other. See, e.g., 29 C.F.R. &8 4.115-4.132 (1981)
(McNamara-0"Hara Service Contract Act regulations). As
the Alaska Supreme Court noted in City and Borough of
Sitka, it is the nature of the specific work as well as
the relationship of that work to the overall project
which are the salient considerations. Slip opinion
at 15.

Finally, it should be emphasized that the
Department of Labor is the state agency authorized
under AS 36.05.030 to make final determinations of
statutory coverage under the Little Davis-Bacon Act.
City and Borough of Sitka, supra, Slip Op. at 5. See
also 29 C.F.R. &5.12 (1981), Other state agencies or
political subdivisions awarding contracts for publicly
financed work should be advised to refer any questions
or uncertainties regarding Little Davis-Bacon coverage
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to the Departmentls Wage and Hour Administration for
resolution prior to the commencement of the project.

ccC: Donald R. Wilson, Wage and Hour Administration
Ronald W. Lorensen, Deputy Attorney General
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FROM:

Wage & Hour Division

FILE NC:
Department of Labor
TELEPHONE NO:
Avrum M. Gross SUBJECT: Performance of Public
Attorney Gener ' Construction .Projects by
Municipalities; A.G. File
By: A No. J-66-195-79

onald W. Lorensen
Assistant Attorney General

This 1is in response to your recent request for our
advice as to whether municipal governments may properly
carry out their public construction projects by using their
own employees under a "force-account”™ system which utilizes
private contractors, if at all, solely to provide overall
"hands-in-pocket” management and supervision of the project.
Also, 1f municipalities may perform their own public construction
in this manner, you wonder whether they are subject to the
provisions of AS 36.05, relating to the payment of prevailing
wages on public construction contracts.

As we understand the situation about which you are
inquiring, at least one organized borough in the state does
not carry out its public construction pi “ects by hiring
private construction contractors to perform all phases of
the work and complete the project. Instead, it hires private
contractors to perform only the management and supervisory
functions necessary to accomplish the project for the borough,
but requires that the contractor utilize borough employees
to actually do the construction work. We see no legal
impediment to a borough doing all or any portion of its
public construction projects on its own in this manner.

As to whether AS 36.05 applies to a borough which
accomplishes 1its public construction projects by use of its
own employees under a "force account™ system, we think the
answer is clearly that it does not. AS 36.05.010, which
establishes the scope of the requirement of payment of
prevailing wages under AS 36.05, speaks only in terms of the
duty of "contractors"™ and "sub-contractors™ who perform work
on public construction 1in the state. It does not state that
political subdividions performing such work must pay prevailing
wages. Nor does it state that all employees working on
public construction projects are entitled to be paid in
accordance with prevailing wages. Thus, while it appears
that AS 36.05 would apply to a municiF lity"s contractor for
management services on a public construction project, it
does not apply to the municipality in carrying out such
projects with its own employees.
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DEPARTMENT OF LAW
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March 11, 1983

Honorable Albert P. Adams
Representative

Alaska State Legislature
Pouch V

Juneau, Alaska 99811

Re: Application of Little
Davis-Bacon Act
(AS 36.05) to designated
grants
Our file: 366-267-83

Dear Representative Adams:

You have requested our opinion whether construction
contracts made by non-governmental entities which are financed by
state-funded grants are subject to the provisions of the Little
Davis-Bacon Act (AS 36.05) regarding payment of prevailing wages
to employees working on public construction. You cite examples
of grants made for a day care center, a "human services complex,"”
and a public works facility. These grants were made by appropri—
ations in which the grantees were specifically designated. In
each case the grantee 1is a private non-profit corporation.

The grants to which you refer are commonly known as
designated grants and are governed by the provisions of AS 37.-
05.316 (Grants to Named Recipients). Another category of desig—
nated grant which 1is used to construct capital 1improvements 1in
unincorporated communities 1is an Unincorporated Community Grant
under AS 37.05.317. Because an unincorporated community 1is not a
legal entity and therefore lacks the capacity to receive and ad-—
minister a grant of public funds, AS 37.05.317(2) authorizes the
Department of Community and Regional Affairs to make the grant to
a private non-profit corporation or federally recognized tribal
council which 1is representative of the unincorporated community.
We recently expressed our view that construction contracted out
by such an organization for an unincorporated community with
grant funds provided by the state under AS 37.05.317 is subject
to the provisions of the Little Davis-Bacon Act. 1982 Inf. Op.
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Att"y Gen. (October 5) 1/ A third category of grants, Grants to
Municipalities under AS 37.05.315, provides state funds for a
variety of local projects and activities directly to established
political subdivisions of the state. The requirements of Little
Davis-Bacon clearly apply to construction projects contracted out
under those grants.

You now ask whether construction contracted out by non—
governmental entities with grants made under AS 37.05.316 are

also subject to that Act. We conclude that the answer to your
guestion will depend upon the nature of the particular project
being carried out by the grantee. If the project or improvement

involves the undertaking or provision of traditional government
facilities, services, or activities it 1is covered by the Act,
despite the non-governmental status of the entity contracting out

the work. However, if the work contracted out is not like that
traditionally carrifed out or provided by government, it 1is not
covered by Little Davis-Bacon. In order to define the line be—

tween those projects covered by the Act and those which are not,

we recommend the adoption by the Department of Labor of regula—
tions setting out the standards applicable to determining whether
projects undertaken by affected grantees will be considered as
covered or non-covered. By adopting regulations the department
will put those entities on notice of their potential obligations

under the Act and help assure uniform and consistent determina—
tions of coverage or non-coverage. Our reasoning follows.

The fundamental requirement of the Little Davis-Bacon
Act is set out in AS 36.05.010"which provides, 1in pertinent part,
as follows:

Sec. 36.05.010. WAGE RATES ON PUBLIC CON-—
STRUCTION. A contractor or subcontractor who per—
forms work on public construction in the state, as
defined by AS 36.95.010(3), shall pay not |less
than the current prevailing wages for work of a
similar nature in the region in which the work 1is
done.

1/ We note that our October 5, 1982 opinion 1incorrectly re—
ferred to grants made under AS 37.05.315, which deals with grants

to organized municipalities. This was obviously a typographical

error as the problem which it addressed involved an Unincorpo—
rated Community Grant, which 1is covered by AS 37.05.317.
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"Public construction”™ 1is defined in AS 36.95.010(3) as follows:

3) "public construction”™ or "public works™
means the on-site Tfield surveying, erection, re-—
habilitation, alteration, extension or repair,
including painting or redecorating of buildings,
highways or other 1improvements to real property
under contract for the state, a political sub-—
division of the state, or a regional school board
with respect to an educational facility under AS
14.08.161;

The answer to your question essentially revolves around whether
work carried out with public funds by a designated grantee 1is
"public construction”™ within the meaning and purpose of the
Little Davis-Bacon Act. This 1is a question which has yet to be
addressed by the Alaska courts and, while we believe the courts
would follow the analysis which we apply here., we obviously
cannot uarantee that our view will ultimately be adopted by
them.

In 1982, the Alaska Supreme Court adopted an expansive
view of the concept of "public construction” under Little Davis-
Bacon. City and Borough of Sitka v. Construction and General
Laborers Local 942, 644 P.2d TZ7 (Alaska 1982) . Th the Sitka
decision, the court expressly stated that "[t]he fundamental pur—
pose of Little Davis-Bacon is to assure that employees engaged 1in
public construction receive at least the prevailing wage.” It
went on to emphasize that "[t]he focus of the act, quite clearly,
is to the benefit of the employees, not the contracting princi—
pals." Sitka, 644 P2d at 232.

2/ It is particularly important to keep 1in mind that our view
may or may not be adopted by the courts where, as here, the
statutes with which we deal create certain rights and obligations
on non-governmental third parties (e.g., contractors and workers)
which, wunlike state agencies, are not bound to adhere to the ad-—
vice of the Attorney General. That precise situation arose in
City 1:nd Borough of Sitka v. Construction and General Laborers
Local 942, 644 P.2d 227 (Alaska 1982) where the Alaska Supreme
Court expressly rejected an earlier written determination by the

Attorney General®"s Office that the Act did not apply to the facts
of that case.
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In deciding that the contract at 1issue 1in Sitka was
subject to Little Davis-Bacon, the Supreme Court expressly re—
jected the argument that it was not covered because it was not in
the form of a traditional construction contract. The City of
Sitka had argued that the contract should be viewed in isolation
as a timber sale contract, unconnected with the contract for the
construction of a dam, even though the timber to be sold and
cleared under that contract was to be removed 1in order to make

the site suitable for construction of the danm. The court refused
to follow Sitka®"s argument, however, saying that to do so "unduly
exalts form over substance." Sitka, 644 P2d at 232.

Similarly, we believe that the court would reject the
application of rigid tests which would only 1inquire whether a
particular project was owned by a governmental entity or whether
the project was being carried out under contract with a govern-—

mental entity. 3/ Certainl.y, 1in most situations it 1is to be
anticipated that a "public work™ will be owned by a governmental
entity. However, nothing 1in Little Davis-Bacon expressly re—
quires governmental ownership of the project. While ownership

may often be indicative of the "public” nature of a particular
project, we do not believe it 1is necessarily determinative.

Similarly, the Act is riot limited to projects under contract with
the state or a political subdivision. In fact, the statute", at
AS 36.95.010(3) expressly defines "public construction™ as pro—
jects under contract for the state or a political subdivision,

indicating that the legislature clearly had 1in mind application

of a broader test for Little Davis-Bacon coverage than a simple
mechanical inquiry into the status of the contracting entity.

3/ A rigid application of strict rules for determining whether

a project is public construction” could afford the opportunicy
to circumvent or evade Little Davis-Bacon simply by funding con—
struction of projects such as roads, fire halls, police stations,

or school buildings through designated grants. We do not believe
our Supreme Court XTOuld permit such a result. ""While the 1inge—
nuity of man is apparently limitless, the court has heM with

unvarying regularity that one m< not do by indirection what 1is
forbidden directly."" Sheldon j;ackson College v. State, 599 P.2d
127, 132 (Alaska 1979), quoting Wolman v. Essex. 342 F.Sudd. 399.

415 (S.0. Ohio 1972). = -—--—--
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As in the Sitka case, the test to be applied in deter-
mining whether a particular project is “pub'lic construction™ sub—
ject to the provisions of the Act 1is a functional one which
inquires 1into the nature of the project under contract and 1its
relationship to the purposes of Little Davis-Bacon. We believe
that test 1is one which 1looks, among other things, to the nature
of the project itself to determine whether it is the kind of pro—
ject or activity which is traditionally undertaken by government.
IT it is, and if public monies are utilized, the Act applies,
irrespective of questions of "ownership™ and contractor status.

We arrive at our conclusion based both on our reading
of the Sitka case and because of the similar approach taken by
the U.S. Department of Labor in applying the federal Davis-Bacon
Act (40 U.S.C. & 276a, et seq.). The definition of "public
building” or "public work™ for purposes of the federal Act is set
out at 29 CFR &5.2(h) and provides, 1in pertinent part, fol —
lows :

(h) The term "public building”™ or "public _
work"™ 1includes building or work, the construction,
prosecution, completion, or vrepair of which, as
defined above, 1is carried on directly by authority
of or with funds of a Federal agency to serve the
interest of the general public regardless of
whether title thereof is in a Federal agency.

The Alaska Supreme Court expressly stated in Sitka that, because
Little Davis-Bacon is modeled after the federalnet and because
the federal regulations implementing that Act were adopted before
Ao 36.95.010(3) defining "public construction™ became law in
1972, it "will look to the federal regulations construing Davis-
Bacon for assistance 1in interpreting Little Davis-Bacon.™ Sitka
at 231, n.8.

The tesv which we have stated, while relatively simple
to set out, may prove difficult to apply to some kinds of pro—

jects. Obviously, some projects such as roads, airports, sewers,
municipal buildings and school buildings are traditionally gov—
ernmental 1in nature. Others, such as construction of women®"s

shelters, day care centers, and animal shelters, while serving a
"public purpose”, k] have probably not traditionally been con-

47 Of course, any expenditure of state funds, whether through a
governmental entity or a private organization must be made for a
public purpose.™ Article 1IX, sec. 6, Alaska Constitution.
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structed by government. However, there will undoubtedly remain a

"gray area"” of projects which cannot be readily characterized as
either governmental or non-governmental like health care facili—
ties and power generation and distribution facilities. These
kinds of projects are sometimes provided by government, sometimes
by private entities, and sometimes by both in the very same com—
munity. In order to clarify the gray area and provide a basis
for entities who receive designated grants and who may therefore
be subject to Little Davis-Bacon to determine whether their pro-—
ject 1is subject to the requirements of the Act, we recommend to
the Department of Labor, by copy of this letter to Commissioner
Robison, that it adopt regulations setting out the kinds of tests
or factors which it will apply 1in enforcing the Act. 5/ By
doing so, that department will assure that designated grantees
have notice of their potential obligations under Little Davis-
Bacon and that determinations made by it are uniformly and con—
sistently applied.

If you have any further questions regarding the scope
of Little Davis-Bacon, please let us know.

Sincerely,

Ronald W. Lorer.sen
Deputy Attorney General

RWL :vrb

cc: Jim Robison
Commissioner
Department of Labor

5/ The Alaska Supreme Court expressly acknowledged Labor®s
authority, under AS 36.05.030, to determine whether a contract 1is
subject to Little Davis-Bacon in Sitka at 229. The kinds of fac—
tors which might be applied could include, among others, ultimate
ownership of the facility, who the intended operator and/or user
will be, and who will bear the costs of operating and maintaining
the facility.
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March 11, 1983

Honorable Albert P. Adams
Representative

Alaska State Legislature
Pouch V

Juneau, Alaska 99811

Re; Application of Little
Davis-Bacon Act
(AS 36.05) to designated
grants
Our file: 366-267-83

Dear Representative Adams:

You have vrequested our opinion whether construction
contracts made by non-governmental entities which are financed by
state-funded grants are subject to the provisions of the Little
Davis-Bacon Act (AS 36.05) regarding payment of preva”™ 1ing wages

to employees working on public construction. You cite examples
of grants made for a day car. center, a "human services complex,"”
and a public works facility. These grants were made by appropri—
ations 1in which the grantees were specifically designated. In

each case the grantee is-a private non-profit corporation.

The grants to which you refer are commonly Kknown as
designated"grants and are governed by the provisions of AS 37.-
05.316 (Grants to Named Recipients). Another category of desig—
nated grant which 1is used to construct capital improvements in
unincorporated communities 1is an Unincorporated Community Grant
under AS 37.05.317. Because an unincorporated community is not a
legal entity and therefore lacks the capacity to receive and ad-—
minister a grant of public funds, AS 37.05.317(2) authorizes the
Department of Community and Regional Affairs to make the grant to
a private non-profit corporation or federally recognized tribal
council which 1is representative of the unincorporated community.
We recently expressed our view that construction contracted out
by such an organization for an wunincorporated community with
grant funds provided by the state under AS 37.05.317 1is subject
to the provisions of the Little Davis-Bacon Act. 1982 Inf. Op.
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Att"y Gen. (October 5) 1/ A third category of grants, Grants to
Municipalities under AS 37.05.315, provides state funds for a
variety of local projects and.activities directly to established
political subdivisions of the state. The requirements of Little
Davis-Bacon clearly apply to construction projects contracted out
under those grants.

You"now ask whether construction contracted out by non—
governmental entities with grants made under AS 37.05.316 are

also subject to that Act. We conclude that the answer to your
question will depend upon the nature of the particular project
being carried out by the grantee. If the project or improvement

involves the undertaking or provision of traditional government
facilities, services, or activities it 1is covered by the Act,
despite the non-governmental status of the entity contracting out

the work. However, 1if the work contracted out is not like that
traditionally carried out or provided by government, 1t 1is not
covered by Little Davis-Bacon. In order to define the line be—

tween those projects covered by the Act and those which are not,

we recommend the adoption by the Department of Labor of regula-—
tions setting out the standards applicable to determining whether
projects undertaken by affected grantees will be considered as
covered or non-covered. < By adopting regulations the department
will put those entities on notice of their potential obligations

under the Act and help assure uniform and consistent determina—
tions of coverage or non-coverage. Our reasoning follows.

The fundamental requirement of the Little Davis-Bacon
Act is set out in AS 36.05.010-which provides, 1in pertinent part,
as" follows:

Sec. 36.05.010. WAGE RATES ON PUBLIC CON-—
STRUCTION. A contractor or subcontractor who per—
forms work on public construction in the state, as
defined by AS 36.95.010(3), shall pay not less
than the current prevailing wages for work of a
similar nature 1in the region in which the work 1is
done.

1/ We note that our October 5, 1982 opinion 1incorrectly re—
ferred to grants made under AS 37.05.315, which deals with grants

to organized municipalities. This was obviously a typographical

error as the problem which it addressed involved an Unincorpo—
rated Community Grant, which is covered by AS 37.05.317.
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"Public construction”™ 1is defined in AS 36.95.010(3) as follows:

) "public construction™ or "public works"
means the on-site field surveying, erection, re—
habilitation, alteration, extension or repair,
including painting or redecorating of buildings,
highways or other 1improvements to real property
under contract for the state, a political sub-—
division of the state, or a regional school board
with respect to an educational facility under AS
14.08.161;

The answer to your question essentially revolves around vrhether
work carried out with public funds by a designated grantee 1is
"public <construction” within the meaning .and purpose of the
Little Davis-Bacon Act. This 1s a question which has yet to be
addressed by the Alaska court:? and, while we believe the courts
would follow the analysis which we apply here, we obviously
cannot guarantee that our view will ultimately be adopted by
them.

In 1982, the Alaska Supreme Court adopted an expansive
view of the concept of "public construction™ under Little Davis-
Bacon. City and Borough of Sitka v. Construction and General
Laborers Local 942, 644 P7ZTH 277 (Alaska 1982) . In the Sitka
decision, the court expressly stated that "[t]he fundamental pur—
pose of Little Davis-Bacon is to assure that employees engaged 1in
public construction receive at least the prevailing wage." It
went on to emphasize that "[t]he focus of the act, quite clearly,
is to the benefit of the employees, not the contracting princi—
pals."” Sitka, 644 P2d at 232.

2/ ft is particularly important to keep 1in mind that our view
may or may not be adopted by the courts where, as here, the
statutes with which we deal create certain rights and obligations

on non-governmental third parties (e.g., contractors apd workers)

which, unlike state agencies, are not bound to adhere to the ad-—
vice of the Attorney General. That precise situation arose in
City and Borough of Sitka v. Construction and General Laborers

Local 942, 644 P.2d 227 (Alaska 1982) where the Alaska Supreme

Court expressly rejected an earlier written determination by the
Attorney General®"s Office that the Act did not apply to the facts

of that case.
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In deciding that the contract at issue 1in Sitka was
subject to Little Davis-Bacon, the Supreme Court expressly re—
jected the argument that it was not covered because it was not 1in
the form of a traditional construction contract. The City of
Sitka had argued that the contract should be viewed 1in isolation
as a timber sale contract, unconnected with the contract for the
construction of a dam, even "though the timber to be sold and
cleared under that contract was to be removed in order to make
the site suitable for construction of the dam. The court refused
to follow Sitka®s argument, however, saying that to do so "unduly
exalts form over substance.” Sitka, 644 P2d at 232.

Similarly, we believe that the court would reject the
application of rigid tests which would only,inquire whether a
particular project was owned by a governmental entity or whether
the project was being carried out under contract with a govern—

mental entity. 3/ Certainly, 1in most situations it is to be
anticipated that a "public work™ will be owned by a governmental
entity. However, nothing 1in- Little Davis-Bacon expressly re—
guires governmental ownership of the project. While ownership

may often be indicative of the "public"” nature of a particular
project, we do not believe it 1is necessarily determinative.

Similarly, the Act is not limited to projects under contract with

the state or a political subdivision. In fact, the statute, at
AS 36.95,010(3) expressly defines "public construction™ as pro—
jects under contract for the state or a political subdivision,

indicating that the legislature clearly had 1in mind application

of a broader test for Little Davis-Bacon coverage than a simple
mechanical 1inquiry into the status of the contracting entity.

3/ A rigid application of strict rules for determining whether
a project 1is public construction™ could afford the opportunity
to circumvent or evade Little Davis-Bacon simply by funding con-—
struction of projects such as roads, fire, halls, pclice stations,
or school buildings through designated grants. We do hot believe
our Supreme Court would permit such a result. "*"While the 1inge—
nuity of man 1is apparently limitless, the court has held with
unvarying regularity that one mav not do by 1indirection what 1is
forbidden directly."" Sheldon Jackson College v. State, 599 P.2d
127, 132 (Alaska 1979), quoting Wolman v. Essex. 342 F.Sudd. 399
415 (S.0. Ohio 1972). W -—-—————-
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As in- the Sitka case, the -test to be applied in deter—
mining whether a particular project is "public construction”™ sub-—
ject to the provisions of the Act 1is a functional one which
inquires into the nature ofthe project under contract and its
relationship to the purposesof Little Davis-Bacon. We believe
that test is one which looks, among other things, to the nature
of the project.itself to determine whether it is the kind of pro—
ject or activity which is traditionally undertaken by government.
If it is, and if public monies are utilized, the Act applies,
irrespective of questions of "ownership” and contractor status.

We arrive at our conclusion based both on our reading
of the Sitka case andbecause of the similar approach taken by
the U.S. Department of Labor in applying the federal Davis-Bacon
Act (40 U.S.C. &276a, et seq.)- The definition of "public
building™ or "public work™ for purposes of the federal Act is set
out at 29 CFR & 5.2(h) and provides, 1in pertinent part, as fol-—
lows :

(h) The term "public building”™ or "public _
work™ includes building or work, the construction,
prosecution, completion, or vrepair of which, as
defined above, 1is carried on directly by authority
of or with funds of a Federal agency to serve the
interest of the general public regardless of
whether title thereof is in a Federal agency.

The Alaska Supreme Court expressly stated in Sitka that, because
Little Davis-Bacon 1is modeled after the federal Act and because
the federal regulations implementing that Act were adopted before
AS 36.95.010(3) defining “public <construction”™ became law in
1972, it "will look to the federal regulations construing Davis-
Bacon for assistance 1in interpreting Little Davis-Bacon." Sitka
at 231, n.8;

The test which we have stated, while relatively simple
to set out, may prove difficult to apply to some kinds of pro—
jects. Obviously, some projects such as roads, airports, sewers,
municipal buildings and school buildings are traditionally gov—
ernmental in nature. Others, such as construction of women®s
shelters, day care centers, and animal shelters, while serving a
"public purpose™, 4/ have probably not traditionally been con-

4/ Of course, any expenditure of state funds, whether through a
governmental entity or a private organization must be made for a
"public purpose.”™ Article 1IX, sec. 6, Alaska Constitution.
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structed by government. However, there will undoubtedly remain a

"gray area"™ of project§ which cannot be readily characterized as
either governmental or non-governmental like health care facili—
ties and power generation and distribution facilities. These
kinds of projects are sometimes provided by government, sometimes
by private entities, and sometimes by both in the very same com—
munity. In order to clarify the gray area and provide a basis
for entities who receive designated grants and who may therefore
be subject to Little Davis-Bacon to determine whether their pro-—
ject is subject to the requirements of the Act, we recommend to
the Department of Labor, by copy of this letter to Commissioner
Robison, that it adopt regulations setting out the kinds of tests
or factors which it will apply 1in enforcing the Act., 5/ By
doing so, that department will assure that designated grantees
have notice of their potential obligations under Little Davis-
Bacon and that determinations made by it are uniformly and con-—
sistently applied.

If you have any further questions regarding the scope
of Little Davis-Bacon, please let us know.

Sincerely,

NORMAN C. GORSUCH
ATTORNEH GENERAL 7/ )

By: -
Ronald w. Lorensen
Deputy Attorney General

RWL:vrb

cc: Jim Robison
Commissioner
Department of Laboi

5/ The Alaska Supreme Court expressly acknowledged Labor"s
authority, under AS 36.05.030, to determine whether a contract is
subject to Little Davis-Bacon 1in Sitka at 229. The kinds of fac-—
tors which might be applied could-include, among others, ultimate
ownership of the facility, who the intended operator and/or user
will be, and who will bear the costs of operating and maintaining
the facility.
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MEMORANDUM State of Alaska

Dale Cheek, Director Hay 24, 1982

. . . DATE:
Labor Standards & Safety Division
Pepartment of Labor FALE NO: A66-453-82
Juneau
TELEPHONE NO: 276-3550
FROM. V7IL30N L. CONDON susjecT:  Applicability of Little
ATTORNEY GENERAL Davis-Bacon Act
(AS 36.05.010-.110)
By: to Road Maintenance and
Robert WT Landau Repair Projects

Assistant Attorney General

You have requested our assistance 1in

resolving an apparent dispute between the Department of
Labor and the Matanuska-Susitna Borough concerning the
applicability of the prevailing wage requirements
contained in Alaska®"s "Little Davis-Bacon Act"
(AS 36.05.010-.110) to road and highway maintenance and
repair projects. As part of. our inquiry, we have also
reviewed the correspondence between the Department and
the Borough on this subject.

AS 36.05.010 requires contractors and subcon—
tractors performing work on "public construction”™ in
the state to pay "not less than the prevailing rate of
wages Tfor work of a similar nature in the region 1in
which the work 1is done. ™. AS. 36.05.030 authorizes the
Alaska Department of Labor to determine prevailing wage
rates, and whether or not a given project is subject to
the Little Davis-Bacon Act. * e

AS 36.95.010(3) defines "public construction"”
as follows, 1in pertinent part:

"Public construction”™ or "public
works"™ means the on-site field
surveying, erection,
rehabilitation, alteration,
extension or repair, including
painting or redecorating of
buildings, of highways "y other
improvements to real pr “perty under
contract for the state, [or] a
political subdivision of the
state. ...
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regulations under the Davis-Eacon Act, which indicated
that clearing done at a dam site 1in preparation for the
dam®"s construction was "construction™ within the
purview of the Davis-Bacon Act. Accordingly, the court
found that the clearing of timber and its subsequent
sale was such an integral part of the entire dam
construction project that it constituted "public
construction".. It rejected Sitka®"s contention that
because the timber sale contract had been severed from
the dam construction contract it was outside the scope
of Little Davis-Bacon coverage.

Moreover, the court reaffirmed that the
fundamental purpose of the Little Davis-Eacori Act is
"tc assure that employees engaged in public construction
receive at least the prevailing wage" and that "the
focus of the Act, quite clearly, 1is to the benefit of
the employees, not the contracting principals™. Slip
opinion at 15. The court also cited a leading federal
case holding that the language of the Davis-Bacon Act
and its legislative history "plainly show that it was
not enacted to benefit contractors, but rather to
protect their employees from substandard earnings by
fixing a floor under wages on Government projects."
City and Borough of Sitka, supra, slip op. at 15 n.ll1,
quoting U.S. v. Binghamton Construction Co., 347 U.S.
171, 177 (1953).

The federal Davis-Bacon regulations relied
upon by the Alaska Supreme Court in City and Borough of
Sitka define the terms "construction", "prosecution",
"completion”™ or “repair” to mean "all types of work
done on a particular building or work at the site
thereof... including v?ithout limitation, altering,
remodeling, painting and decorating, the transporting
of materials and supplies to or from the building or
work..." 29 C.F.R. 85.2(g) (1981) (emphasis added).

On the other hand, the same regulations define the
terms "building”™ or "work™ to generally include "con-—
struction activity as distinguished from manufacturing,
furnishing of materials, or servicing and maintenance
work". 29 C.F.R. 8&5.2(f) (1981) (emphasis added).
Unfortunately, the federal regulations do not elaborate
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The central question 1in this inquiry 1is: how broad is"
the definition of "repair" under AS 36.95.010 (3), and
does it extend to cover routine "maintenance" work on
public streets, roads or highways?

. The applicability of the Little Davis-Eacon
Act to particular public projects in Alaska has been
addressed 1in at least three prior opinions from this
office. An August 1977 memorandum concluded that a
contract for window washing services between the state
and a private contractor was not subject o the provi—
sions of AS 36 (Ronald W. Lorensen, August 5, 1977). A
March 1981 memorandum found that contracts for snow
removal from state airports and roads were not con-—
tracts for "public construction”" subject to the require—
ments of AS 36 (John B. Gaguine, March 10, 1981). A
third opinion 1in August 1979 concluded that contracts
for highway maintenance on the North Slope Haul Road
were subject to the prevailing wage and bonding require—
ments of AS 36 (Larry Wood, August 14, 1979). It was
noted 1in this latter opinion that most courts have
found the concepts of "maintenance" and "repair" - as
they relate to streets,, roads and highways - to be
synonymous for all practical purposes.

In a decision just released, the Alaska
Supreme Court for the first time reviewed the applica—
bility of the Little Davis-Bacon Act to a specific
public project. City and Borough of Sitka v. Construc—
tion and General Laborers Local 942, Opinion No. 2495
(Alaska Supreme Court, May 7, 1982). The principal
issue in the case was whether a contract for the sale
of timber between the City and Borough of Sitka and a *
private logging company preparatory to a dam construction
project was "public construction" subject to the wa”e
protections afforded by Little Davis-Bacon. The cour<-
held that even though a timber sale contract standing
alone might normally be outside the scope of Little
Davis-Bacon, it nonetheless w\_, subject to the Act
because the subject matter of the contract was "substan-—
tially related” to "public construction™. In making-
its decision, the court relied heavily on federal
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on the apparent distinction between "repair" and
"servicing or maintenance"ework..

The few authorities which discuss the concepts
of "repair" and "maintenance" as they relate to streets,
roads and highways generally indicate that the terms
are essentially synonymous. Black®"s Law Dictionary
(Rev. 4th ed. -1968} defines "repairs"™ as "restoration
to soundness; reparation; work done to property to keep
it in good order."”. The same authority defines "mainte—
nance" as "acts of repair and other acts to prevent a
decline, lapse or cessation from existing state or
condition™. "Maintain” as used in a state statute
referring to maintenance of roads includes the word
"repair". Weiner v. Phillips, 133 N.E. 67, 68 (Ohio
1921). The words "maintain” and "repair"”, when applied
to a street, practically mean one and the same thing.
Barber Asphalt Paving Co. v.- Hegel, 56 S.W. 449, 451
(Me. 1900); Verdin v. City of Sc. Louis, 33 S.W. 480,
494 (Mo. 1895);. To "maintain" means to preserve or
keep in an existing state or condition and embraces
acts of repair and other acts to prevent a decline,
lapse or cessation frcm that state or condition, and
includes the idea of keeping in repair but has much
broader meaning 1involving the concept of supporting,
sustaining, carrying on and continuing. State Farm
Mutual Automobile Insurance Co. v. Pan American Insurance
Co., 437 S.W. 2.d 542, 545 (Tex. 1969), quoting Morris
v. American Liability & Surety Co., 185 A. 201, 202
(Pa. 1936) .

From the above authorities it appears to us
that the concepts of "repair” and "maintenance" are
closely related and in most cases mean the same thing.
AlIl repairs by definition are a form of maintenance.
However, net all acts of maintenance constitute repairs.
For example, we do not believe that street sweeping,
window washing, snow removal, or the cleaning of public
buildings are in and of themselves acts of repair.

With respect to work on public roads and highway"s, we
believe that the concept of "repair” under the Little
Davis-Bacon Act requires that the term be defined in
its broadest sense, consistent with the broad statutory
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purpose recognized by the Alaska Supreme Court in its
recent City and Borough of Sitka opinion. As a general
guideline, therefore, we believe "repair" includes the
excavation of mudholes and potholes, the hauling and
placing of any additional material or fill on the
roadway,"” the grading or reshaping of newly added
materials, and the correction or replacement of damaged
culverts, fences or guardrails. "0On the other hand, we
believe that the grading or smoothing of an existing-"
roadway surface, the straightening or reshaping of
shoulders, slopes and ditches, and the unplugging or
cleaning of culverts are merely "maintenance" activities
and would not independently be subject to the Little
Davis-Bacon Act unless otherwise "substantially related"”
to ongoing construction or repair.

We recognize that the distinction between
"rc-pair" and "maintenance" 1is often a difficult one to
define 1in practical terms, and that it is not possible
to set out an exhaustive list of illustrative examples.
We would note, however, that frequently the "principal
purpose”™ of the overall project will aid in the determi—
nation of whether a contract calls for construction or
repair on the one hand,, or maintenance or servicing on
the other. See, e.g., 29 C.F.R. 8 4.115-4.132 (1981)
(McNamara-0lHara Service Contract Act regulations). As
the Alaska Supreme Cdurt noted in City and Borough of
Sitka, it is the nature or the sprcific work as well as
the relationship of that work to the overall project
which are the salient considerations. Slip opinion
at 15.

Finally, it should be emphasized that the
Department of Labor is the state agency authorized
under AS 36.05.030 to make Tfinal determinations of
statutory coverage under the Little Davis-Bacon Act.
City and Borough of Sitka, supra, Slip Op. at 5. See
also 29 C.F.R. &5.12 (1981). Other state agencies or
political subdivisions awarding contracts for publicly
financed work should be advised to refer any questions
or uncertainties regarding Little Davis-Bacon coverage
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to the Department®s Wage and Hour Administration for
resolution prior to the commencement of. the project.

cc: Donald R. Wilson, Wage and Hour Administration
Ronald W. Lorensen, Deputy Attorney General
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Avrum M. Gross SUBJECT: Performance of Piiblic
Attorney Gener Construction Projects by
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By u), No.. J-66-195-79

onald W. Lorensen
Assistant Attorney General

This 1s in response to your recent request for our
advice as to whether municipal governments may properly
carry out their public construction projects by using their
own employees under a Mforce-account™ system which utilizes
private contractors, 1if at all, solely to provide overall
"hands-in-pocketM management and supervision of the project.
Also, 1if municipalities may perform their own public constructio
in this manner, you wonder whether they are subject to the
provisions of AS 36.05, relating to the payment of prevailing
wages on public construction contracts.

As we understand the situation about which you are
inquiring, at least one organized borough in the state does
not carry out its public construction projects by hiring
private construction contractors to perform all phases of
the work and complete the project. Instead, it hires private
contractors to perform only the management and supervisory
functions necessary to accomplish the project for the borough,
but requires that the contractor itilize borough employees
to actually do the construction work. We see no legal
impediment to a borough doing all or any portion of its
public construction piojects on its own 1in this manner.

As to whether AS 36.05 applies to a borough which
accomplishes its public construction projects by use.of 1its
own employees under a "force account”™ system, we think -the
answer is clearly that it does not. AS 36.05.010, which
establishes the scope of the requirement of payment of
prevailing wages under AS 36.05, speaks only in terms of the
duty of "contractors™ and "sub-contractors™ who perform work
on public construction in the state. It does not state that
political subdividionc performing such work must pay prevailing
wages. Nor does it state that all employees working on
public construction projects are entitled to be paid 1in
accordance with prevailing wages. Thus, while it appears
that AS 36.05 would apply to a municipality®s contractor for
management services on a public construction project, it
does not apply to the municipality in carrying*out such
projects with its own employees.

x>
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15cl4 "Force account™ construction work.” In some instances.a
Government agency (or a State or political subdivision thereof

or a private firm or individual using Federal money) may perform
construction work under what is generally known aB."force account".

In essence, this is a "do-it-yourself" type of construction - the
agency or grant recipient decides not to contract out the work but
actually performs it "in-house"™ with its own employees. Such work

is not Bubject to DERA/CWHSSA, except under the Public Works
Employment Act of 1977 and the U.S. Housing Act of 1937 and the »
Housing Act of 1949* (See FOH 15e23.) This ia true even though - in
the case of loans or grants - the lender or grantor may provide as

a condition that the construction be performed in accord with
DBRA/CWHSSA stipulations and pay requirements. However, that part of
the work not done under "force account" but contracted out is m
subject to DBRA/CWHSSA in the usual manner. (See FOH 15cl9.)

15cl5 Owner-operators of trucks and other hauling equipment.
(@) As a matter of administrative policy, the provisions of
DBRA/CWHSSA have not been applied to bona fide owner-operators

of trucks and other hauling equipment on construction projects.
For purposes of these Acts, the certified payrolls including the
names of such owner-operators need not show hours worked nor

rates allegedly paid, but.only the notation "Cwner-operator’>.
This position does not pertain to owner-operators of other equip—
ment such as bulldozers, scraper™:, backhoes, cranes, drilling *
rigs, welding machines, and the like.

15cl6 Supply and installation contracts. Installation work is
covered by the D3 Act where it involves more than an incidental
amount of construction activity. For example, DB coverage has
been extended to installing a security system or an intrusion
detection system, installing permanent shelving which is attached
to the structure, installing air-conditioning ducts, excavating
outside cable trenches and laying cable, installing heavy genera—
tors, mounting radar antenna, and installing instrumentation
grounding systems. However, where mixed or combination supply

and installation contracts are involved, the DB Act may apply

to a portion of tne contract, depending upon whether more than

an incidental amount of construction work 1is involved.

s M
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This 1is in response to your recent request for our
advice as to whether municipal governments may properly
carry out their public construction projects by using their
own employees under a "force-account” system which utilizes
private contractors, if at all, solely to provide overall
"hands-in-pocket”™ management and supervision of the project.
Also, if municipalities may perform their own public construction
in this manner, you wonder whether they are subject to the
provisions of AS 36.05, relating to the payment of prevailing
wages on public construction contracts.

As we understand the situation about which you are
inquiring, at least one organized borough in the state does
not carry out its public construction projects by hiring
private construction contractors to perform all phases of
"the work and complete the project. Instead, it hires private
contractors to perform only the management and supervisory
functions necessary to accomplish the project for the borough,
but requires that the contractor utilize borough employees
to actually do the construction work. We see no legal
impediment to a borough doing all or any portion of its
public construction projects on its own in this manner.

As to whether AS 36 05 applies to a borough which
accomplishes its public construction projects by use of 1its
own employees under a "force account™ system, we think the
answer 1is clearly that it does not. AS 36.05.010, which
establishes the scope of the requirement of payment of
prevailing wages under AS 36.05, speaks only in terms of the
duty of "contract rs" and "sub-contractors" who perform work
on public construction 1in the state. It does not state that
political subdividions performing such work must pay prevailing
wages. Nor does it state that all employees working on
public construction projects are entitled to be paid in
accordance with prevailing wages. Thus, while it appears
that AS 36.05 would apply to a municipality"s contractor for
management services on a public construction project, da—
does not apply to the municipality in carrying*out such
projects with i1ts own employees.
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M M M Bill Sheffield, Governor
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OFFICE OF THEATTORNEY GENERAL PHONE: (907) 465-3600

April 19, 1983

Hon. John I, Sackett
Senate

Alaska State Legislature
Pouch V

Juneau, AK 99811

Re: Applicability of AS 36.-

05.010 -- 36.05.110 to
forced-accounting
Our file no.: 366-554-83

Dear Senator Sackett:

This letter responds to your inquiry regarding whether
the prevailing wage.stipulations required under the Little Davis-

Bacon Act, AS 36.05.010 -- 3b.05.110, apply where a municipality
or a Rural Education Attendance Area (REAA) use their own employ—
ees to perform work on a public works project. It is our view

that municipalities or REAAs which use their own employees on a
public works project, a p" jctice commonly referred to as "forced-
accounting,”™ are not vrequired to pay prevailing wages. Where
state funds are involved, however, other statutory provisions may
limit the instances when forced-accounting 1is appropriate.

The prevailing wage requirement is set fort?i in AS 36.-
05.010, which provides 1in pertinent part:

WAGE RATES ON PUBLIC CONSTRUCTION. A con-—
tractor or subcontractor who performs work on
public construction 1in the state, as defined
bv AS 36.95.010(3), shall pay not less than
t ®current prevailing rate of wages for work
0 a similar nature in the region in which
tea work 1is done.

The statute plainly applies only to contractor or sub e
contractors under contract for public works. Where the state or
a political subdivision uses its own employees to perform public
construction, the Little Davis-Bacon Act does not apply. 1978
Inf, Op. Att y Gen. (Oct. 11; J66-195-79). See Annot. 18 A.L.R.-
3d 944 (1968). mmmmmm——e -
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We have not discovered any case authority which imposes
any limit on the authority of a public employer to force-account.
We note, however, that courts which address the distinction drawn
in a prevailing wage provision between public employee: and those
of a contractor justify the distinction due to the perceived ben—

efits of public employment. The presumption, here, is that pub—
lic employment 1is more permanent and offers an employee other
economic advantages such as fringe benefits. See City of

Monmouth v. Lorenz, 195 N.E.2d 661 (111. 1963) (inclusion of pub—
lic employees in prevailing wage provision violated constitution—
al guarantee to equal protection). If, when a municipality or an
REAA employs persons on a sporatic, project-by-project basis, the
public employees do not obtain the advantages typically available
through public employment, a court may conclude that forced-
nccounting cannot serve to circumvent prevailing wage require—

ments. See 1983 Inf. Op. Att"y Gen. (Mar. 11; 366-267-83)
(Little Da" is-Bacon Act applicable to certain designated grants).
See also ty and Borough of Sitka v. Construction and General

Laborers Local 942, 644 P.2d 111 (Alaska 1982).

While a municipality or an REAA may construct a project
through forced accounting without being subject to prevailing
wage requirements, the more difficult inquiry 1is when forced-ac-
counting is an available option. Where state funds are used, the
general preference for the award of contracts through public bid
is set forth in AS 35.15.010(a):

Except as provided in AS 36.98 and AS 44.33.-

300, it shall be the general policy of the

department to require the construction of all

public wo”ks wunder bid contract. However,

when he estimated <cost of a construction

project is less than $100,000, or when it ap—
pears to be in the best interests of tne
state, the department may perform the work,

notwithstanding any other provisions of law.

A complete record shall be kept by the com-—
missioner or the commissioner™s designee of
all transactions entered into under this sec—
tion including names of employees involved in
the transactions.

(Emphasis added.)
A municipality may request the assumption of ™"all or

r-°,rt of the [Department of Transportation and Public Facilities")
iesponsibilities relating to the planning, design and
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construction of a public works project of the state that is to be
located within the boundaries of the municipality and that would
otherwise be construction in the manner provided by AS 35.15.-
010."™ AS 35.15.080. Arguably among the assumed responsibilities
is the responsibility to determine under AS 35.15.010 whether "it
appears to be in the best interests of the state” for the
department to perform the work, notwithstanding that the public
work costs in excess of $100,000. 1/

An REAA, in turn, may assume "the vresponsibilities
relating to the planning, design and construction of a school or
an education-related facility, Ilocated withinthe boundaries or
operating areas of the...[REAA]." AS 14.11.020. 2/ Title 14,
however, does not define the Department of Education®s "respon-—
sibilities"” which may be assumed by an REAAt 3/ Were the Depart—
ment of Education to retain responsibility for the construction
of a school project, the public bid requirements set forth in AS
35.15 would be applicable. Consequently, an REAA which assumes
responsibility for S school project is subject to the preference
for public bidding under AS 35.15.010.

2/ A countervailing argument 1is that only a state agency has the
requisite breadth of perspective to make a determination of what

is in the best 1interest of the state. For pvtrposes of this
opinion, we assume that the best interest determination 1is
delegable. Moreover, 1t is a separate inquiry whet.ier DOT/PF may
by regulation limit the authority to force-account. See AS

35.15.080(F). S

2/ Indeed, prior the adoption of ch. 92, SLA 1982, AS 35.15.080
also provided for the assumption of responsibility 1in a local
public works project by both a municipality and an REAA. We note
that other provisions in AS 35.15 which relate to an assumption
by an REAA were not amended. In particular, we do not interpret
AS 35.05.080(f) to 1impose an independent obligation for an REAA
to pay prevailing wages to its own employees engaged in work on a
public project.

)74 Presumably, an REAA also assumes the concomitant
responsibility to determine whether forced-accounting would be 1in
the public interest. See supra, note 2. We are advised that, as

required by AS 14.117"020(d), the Department of Education Iis
presently drafting regulations which relate to the assumption of
departmental responsibilities.
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We finally offer an observation regarding the flexibil—
ity of amunicipality or an REAA to use 1its own employees on a
public works project which costs in excess of $100,000.

While a degree of deference would be due an adminis—
trative determination of when it is 1in the "public interest”™ to
fcrce-account rather than contract for services, we caution that
an anticipated reduction in project costs may not, by itself, be
asufficient basis for that determination. The Alaska Supreme
Court addressed an analogous claim in City and Borough of Sitka
v. Construction and General Laborers "Local 9A2, 6A4 P.2d 227
(Alaska 1982). Sitka had attempted to execute a timber sale
contract separate from a dam construction contract subject to the
Little Davis-Bacon wage stipulations. The separate timber sale
contract allowed Sitka to maximize the value of the merchantible
timber on the dam site. The court, however, rejected Sitka's
attempt to enhance -economic returns through the avoidance of
contractual prevailing wage stipulations.

Sitka"s position, in essence, invites the
government to sever from a public construc—
tion bid offering any aspect of the endeavor
which may have an unrelated profit incentive,

such as the removal of a natural resource.

Such a rule impermissibly enables a public
agency to profit at the expense of workers

engaged 1in activities instrumental to a pub-—
lic construction project.

6AA P.2d at 233. The Sitka analysis suggests that a municipality
or an REAA must articulate other considerations 1in support of a
finding that force-accounting a particular project is in the best
interests of the public.

We hope this responds to your concerns. Please feel
free to contact us 1if you have any further questions on this
matter.

NORMAN C. GORSUCH
ATTORNEY GENERAL

Jonathan B. Rubini
Assistant Attorney General

JBR:jb
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March 11, 1983

Honorable Albert P. Adams
Representative

Alaska State Legislature
Pouch V

Juneau, Alaska 99811

Re: Application of Little
Davis-Bacon Act
(AS 36.05) to designated
grants
Our file: 366-267-83

Dear Representative Adams:

You have requested our opinion whether construction
contracts made by non-governmental entities which are financed by
state-funded grants are subject to the provisions of the Little
Davis-Bacon Act (AS 36.05) regarding payment of prevailing wages
to employees working on public construction. You cite examples
of grants made for a day care center, a "human services complex,"”
and a public works facility. These grants were made by appropri—
ations in which the grantees were specifically designated. In
each case the grantee is a private non-profit corporation.

The grants to which you refer are commonly known as
designated®"grants and are governed by the provisions of AS 37.-
05.316 (Grants to Named Recipients). Another category of desig-—
nated grant which 1is used to construct capital 1improvements in
unincorporated communities 1is an Unincorporated Community Grant
under AS 37.05.317. Because an unincorporated community 1is not a
legal entity and therefore lacks the capacity to receive and ad-—
minister a grant of public funds, AS 37.05.317(2) authorizes the
Department of Community and Regional Affairs to make the grant to
a private non-profit corporation or federally recognized tribal
council which 1is representative of the unincorporated community.
We recently expressed our view that construction contracted out
by such an organization for an unincorporated community with
grant funds provided by the state under AS 37.05.317 1is subject
to the provisions of the Little Davis-Bacon Act. 1982 Inf. Op.
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Att"y Gen. (October 5) 1/ A third category of grants, Grants to
Municipalities under AS 37.05.315, provides state funds for a
variety of local projects and activities directly to established
political subdivisions of the state. The requirements of Little
Davis-Bacon clearly apply to construction projects contracted out
under those grants. -

You now ask whether construction contracted out by non-—
governmental entities with grants made under AS 37.05.316 are

also subject to that Act. We conclude that the answer to your
question will depend upon the nature of the particular project
being carried out by the grantee. IT the project or improvement

involves the undertaking or provision of traditional government
facilities, services;, or activities it 1is covered by the Act,
despite the non-governmental status of the entity contracting out

the work. However, 1if the work contracted out 1is not like that
traditionally carried out or provided by government, it 1is not
covered by Little Davis-Bacon. In order to define the line be—

tween those projects covered by the Act and those which are not,

we recommend the adoption by the Department of Labor of regula—
tions setting out the standards applicable to determining whether

projects undertaken by affected grantees will be considered as
covered or non-covered. By adopting regulations the department
will put those entities on notice of their potential obligations

under the Act and help assure uniform and consistent determina—
tions of coverage or non-coverage. Our reasoning follows.

The fundamental requirement of the Little Davis-Bacon
Act is set out in AS 36.05.010-which provides, 1in pertinent part,
as follows:

Sec. 36.05.010. WAGE RATES ON PUBLIC CON-—
STRUCTION. A contractor or subcontractor who per—
forms work on public construction in the state, as
defined by AS 36.95.010(3), shall pay not less
than the current prevailing wages for work of a
similar nature 1in the region in which the work 1is
done.

1/ We note that our October 5, 1982 opinion incorrectly re—
ferred to grants made under AS 37.05.315, which deals with grants

to organized municipalities. This was obviously a typographical

error as the problem which 1ir addressed 1involved an Unincorpo—
rated Community Grant, which is covered by AS 37.05.317.



Honorable Albert P. Adams March 11, 1983
Representative Page 3
366-267-83

"Public construction”™ 1is defined in AS 36.95.010(3) as follows:

3) "public construction™ or "public works"
means the on-site field surveying, erection, re—
habilitation, alteration, extension or repair,
including painting or redecorating of buildings,
highways or other improvements to real property
under contract for the state, a political sub-—
division of the state, or a regional school board
with respect to an educational Tfacility under AS
14.08.161;

The answer to your gquestion essentially revolves around whether
work carried out with public funds by a designated grantee 1is
"public construction” within the meaning and purpose of the
Little Davis-Bacon Act. This 1is a question which has yet to be
addressed by the Alaska courts and, while we believe the courts
would follow the analysis which we apply here, we obviously
cannot guarantee that our view will ultimately be adopted by
them. 2/

'N 1982, the Alaska Supreme Court adopted an expansive
view of the concept of "public construction”™ under Little Davis-
Bacon. City and Borough of Sitka v. Construction and General
Laborers "Local 942, 64°4 Pi2d 227" (Al"is"krimn In"thi Sitka
decision, the court expressly stated that "[t]he fundamental pur—
pose of Little Davis-Bacon is to assure that employees engaged in
public construction receive at least the prevailing wage." Ic
went on to emphasize that "[t]he focus of the act, quite clearly,
is to the benefit of the employees, not the contracting princi—
pals." Sitka, 644 P2d at 232.

2/ It is particularly important to keep 1in mind that our view
may or may not be adopted by the courts where, as here, the
statutes with which we deal create certain rights and obligations

on non-governmental third parties (e.g., contractors and workers)

which, unlike state agencies, are not bound to adhere to %he ad-—
vice of the Attorney General. That precise situation arose in
City and Borough of Sitka v. Construction and General Laborers

Local 942, 644 P.2d 227 (Alaska 1982) where the Alaska Supreme

Court expressly rejected an earlier written determination by the

Attorney General®s Office that the Act did not apply to the facts

of that case.



*ev

Honorable Albert P. Adams March 11, 1983
Representative Page 4
366-267-83

In deciding that the contract at 1issue 1in Sitka was
subject to Little Davis-Bacon, the Supreme Court expressly * -
iected the argument that it was not covered because it was nc n
the form of a traditional construction contract. The Citj of
Sitka had argued that the contract should be viewed 1in isolation
as a timber sale contract, unconnected with the contract for the
construction of a dam, even though the timber to be sold and
cleared under that contract was to be removed in order to make

the site suitable for construction of the dam. The court refused
to follow Sitka®s argument, however, saying that to do so "unduly
exalts form over substance."™ Sitka, 644 P2d at 232.

Similarly, we believe that the court would reject the
application of rigid tests which would only 1inquire whether a
particular project was owned by a governmental entity or whether
the project was being carried out under contract with a govern—

mental entity. 3/ Certainly, 1in most situations it is to be
anticipated that a "public work™ will be owned by a governmental
entity. However, nothing 1in Little Davis-Bacon expressly re—
quires governmental ownership of the project. While ownership

may often be 1indicative of the "public"™ nature of a particular
project, we do not believe it 1is necessarily determinative.

Similarly, the Act is not limited to projects under contract with

the state or a political subdivision. In fact, the statute, at
AS 36.95.010(3) expressly defines "public construction™ as pro-—
jects under contract for the state or a political subdivision,

indicating that the legislature clearly had in mind application

of a broader test for Little Davis-Bacon coverage than a simple
mechanical inquiry into the status of the contracting entity.

37 A rigid application of strict rules for determining whether

a project 1is 1lpublic construction”™ could afford the opportunity

to circumvent or evade Little Davis-Bacon simply by funding con—
struction of projects such as roads, fire halls, police stations,

or school buildings through designated grants. We do not believe

our Supreme Court would permit such a result. ""While the 1inge—
nuity of man 1is apparently limitless, the court has held with

unvarying regularity that one may not do by 1indirection what 1is
forbidden directly.1”™ Sheldon Jackson College v. State, 599 P.2d
127, 132 (Alaska 1979), quoting Wolman v. Essex. 342 F.Sunn. 399.

415 (S.0. Ohio 1972). *
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As in the Sitka case, the test to be applied in deter—
mining whether a particular project is "public construction”™ sub-—
ject to the provisions of the Act 1is a functional one which
inquires into the nature of the project under contract and its
relationship to the purposes of Little Davis-Bacon. We believe
that test 1is one which looks, among other things, to the nature
of he nroject itself to determine whether it is the kind of pro-

je.v tivity which is traditionally undertaken by government.
If . and if public monies are utilized, the Act applies,
irrr - ? g of questions of "ownership” and contractor status.

"e arrive at our conclusion based both on our reading

of ttw -tka case and because of the similar approach taken by
the U.S. Department of Labor in applying the federal Davis-Bacon
Act (40 U.S.C. & 276a, et seq.). The definition of "public

building™ or "public work"™ for purposes of the federal Act 1is set
out at 29 CFR &5.2(h) and provides, 1in pertinent part, as fol—
lows :

(h) The term “public building™ or "public _
work™ 1includes building or work, the construction,
prosecution, completion, or repair of which, as
defined a"-ove, is carried on directly by authority
of or witu funds of a Federal agency to serve the
interest of the general public regardless of
whether title thereof is in a Federal agenay.

The Alaska Supreme Court expressly stated in Sitka that, because
Little Davis-Bacon is modeled after the federal"Xct and because
the federal regulations implementing that Act were adopted before
AS 36.95.010(3) defining "public <construction”™ became law 1in
1972, it "will look to the federal regulations construing Davis-
Bacon for assistance in interpreting Little Davis-Bacon."™ Sitka
at 231, n.8;

The test which we have stated, while relatively simple
to set out, may prove difficult to apply to some Kkinds of pro—

jects. Obviously, some projects such as roads, airports, sewers,
municipal buildings and school buildings are traditionally gov—
ernmental in nature. Others, such as construction of women"s

shelters, day care centers, and animal shelters, while serving a
"public purpose”, 4y have probably not traditionally been con-

4/ Of course, any expenditure of state funds, whether through a
governmental entity or d private organization must be made for a
"public purpose.”™ Art .r.le IX, sec. 6, Alaska Constitution.
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structed by government. However, there will undoubtedly remain a

"gray area"™ of projects which cannot be readily characterized as
either governmental or non-governmental Ilike health care facili—
ties and power generation and distribution facilities. These
kinds of projects are soaetimes provided by government, sometimes
by private entities, and sometimes by both in the very same com—
munity. In order to clarify the gray area and provide a basis
for entities who receive designated grants and who may therefore
be subject to Little Davis-Bacon to determine whether their pro—
ject 1is subject to the requirements of the Act, we recommend to
the Department of Labor, by copy of this letter to Commissioner
Robison, that it adopt regulations setting out the kinds of tests
or factors which it will apply 1in enforcing the Act. 5/ By
doing so, that department will assure thac designated grantees
have notice of their potential obligations under Little Davis-
Bacon and that determinations made by it are uniformly and con—
sistently applied.

If you have any further questions regarding the scope
of Little Davis-Bacon, please let us know.

Sincerely,

NORMAN C. GORSUCH
ATTORNEY/GENERAL

Fm J 1,
Ronald w. Lorensen
Deputy Attorney General

RWL:vrb

cc: Jim Robison
Commissioner
Department of Labor

5/ The Alaska Supreme Court expressly acknowledged Labor"s
authority, under AS 36.05.030, to determine whether a contract is
subject to Little Davis-Bacon in Sitka at 229. The kinds of fac—
tors which might be applied could include, among others, ultimate
ownership of the facility, who the intended operator and/or user
will be, and who will bear the costs of operating and maintaining
the facility.
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"H1STUR1CAL OVERVIEW OF THE DAVIS-BACOM AND RELATED ACTS"

The Davis-Bacon Act is one of the oldest American iabor laws and
was the first federal law enacted to requlate the wages of non-govornnent
workers. Like most early federal labor laws, the Act was preceded by various
state statutes. Kansas, for example, had enacted the first prevailing wage
law for state construction projects in 1898. Federal congressional hearings
were held as early as 1898 although legislation did not result until 1931.
Today, all but 10 states have enacted prevailing wage laws governing
state construction projects.

The principal impetus for government regulation of wages for workers
employed on public construction nrojects was the economic and social conditions
of the 1930*s. During the Depression, the national conscience was aroused by
the effect of widespread unemployment on the wages of workers. While the
competition for limited markets forced employers to cut labor costs, the scar—
city of work created an oversupply uf luhor that resulted in low wage rates.
The absence of job opportunities further increased public reliance upon federal
construction as a source of employment at a time when the federal government
was required to award its contracts to the lowest bidder. This requi rement
prevented federal contracting agencies frol dictating that successful bidders
pay their employees wages comparable to those paid for similar labor in private
industry 1in the same area as the government projects under cons truct ion. Some
successful bidders took advantage nf this situation by "selfishly iinport[ing]
labor from distant localities and...exploi t[i ng] this labor at wages far
below local wage rates." Local workmen were unable to compete with migratory
laborers, and qualified local contractors found it impossible to compete with
outside contractors who based their estimates for labor costs upon the low
wages paid to imported laborers.

The Oavis-3acon Act, enacted on Hard: 3, 1931, was designed to
curtail such unscrupulous practices among government contractors during a
decade in which public works were on an upswing and economists and politicians
ewere particularly wary of depressed labor markets. The Act was adesigned
to prohibit wage differentials from becoming a major competitive advantage
in bidding on government construction contracts, thereby insuring that the
economic power of government as an employer would not contribute to a further
depression of local markets. To accomplish those goals, the federal Act re—
quired government contractors to pay their "laborers and mechanics™ the pre—
vailing private industry wage rates.

The compulsory nature of the Act 3 prevailing wage rate provision
was emphasized throughout the 1931 congressional debates in Davis-Bacon

Legislation. Because the Act mandated that under all covered contracts the
contractor pay the prevailing wage rate, the only variable w s the exact rate
to be paid. In the event of a dispute concerning the applicable wage rate,

the govermaent contracting officer was to attempt to adjust the rate in accor—
dance with the character of tlie work performed and the locality in which it

was performed. If th» contracting officer could nnt resolve the dispute, the
matter was then to be referred to the Secretary of Labor for a conclusive

date nnin3t ion.



In the 50 years sine-? the enactment of the federal Davis-Bacon
Act, o series of executive order:, and congress ion41 amendments have generally

broadened its scope and strengthened its impact. Additionally, more than BO
other federal laws relating to prevailing wages have been passed during this
period, covering a V/i.ie range of federal projects and activities. The amen.1-

;mnts to the DavisOacon Act as well as the variety of federal legislation re—
quiring prevailing v/ages to he paid serve to indicite the continuing concern
of Congress to preserve prevailing wage standards for government contract
wor<,

In Alaska, legislation requiring the payment of prevailing wages on
public construction work has also been in effect since 1931. The original
Alaska orevailing wage laws were passed by the territorial legislature on an
emergency basis, presumably in direct response to the passage of the federal
Davis-Bacon Act by the U.S. Congress two months earlier. The Alaska version
was introduced as Senate Bill 59 by Senator Lomen of Home and was swiftly
enacted into law effective April 29, 1931 (SLA 1931, cl). 50). IJnfortun, tely
char? appears to bo no written record on any legislative debate or commutes
hearings on tha proposed AlasKa legislation. Tho prevailing wage provisions
eware later included in the 1933 and 1ID-19 compilations of Alaska law and, upon
statehood, were carried over into state law and are now codified at
AS 35.05.010-.110. In the years since the enar.tm-"nt of the original pre—
vailing Z/age laws in Alaska there have been periodic amendments which further
define the scope of the Little Davis-Bacon Act and establish on forcement pro—
cedures, Jlargely in response to similar changer, in federal law.

In addition to the legislative history, both federal and Alaska
courts have had occasion to interpret the basic purposes and policies under—
lying prevailing wage legislation. In a leading federal case, tho U.S. Supreme
Court recognized tho important wage protection purpose of the Davis-Bacon Act:
"The 1language of the Act and its legislative history plainly show that it was
not enacted to benefit controctors , hut rather to protect their employees froi
substandard earnings by fixing a floor under wages on Government projects."
U.Ss. v. Binghamton Construction Co., 317 U.S. 171, 177 (1953). The Alaska
Supreme Court lias quoted this language in at least two separate coses involving
Alaska"s Little Davis-Bacon Act, noting that the Alaska statutory scheme is
closely patterned after the federal Act. City and Borough of Sitka v. Con-—
struction and General Laborers Local 91?7, 511 I\2d 22/, 231-33 (Alaska 1932);

Fowler v. City of Anchorage- 5.33 .-2(1"317, D.21-22 (Alaska 1973). In rev{sw—
ing the policies underlying the Little Davis Bacon Act, the Alaska Supreme
Court has further stated: "The fundamental purpose of Little Davis-Bacon is

:0 assure that employees enocaoed in public construction receive at least the
prevailing wage. The focus of the Act, quite clearly, is to the benefit of
“H employees. not the contract inn or i"nriual sT City and borough ot ®Hitka "
s"-"jra , at 232. I-ron these judicial statements, K is' apparent LIvt hotii the

jI’OtectU3Tio?j"?aT"vTrr""oTI‘joy"nm!b7rj2n"T7"TyestaM"’\Tnig"inui" red
MMETCTT752AMNTrAc?2WTUUT?2TA?2TITTrnr2~Uniiio the Trva where the wor-: u
ehooe. - liotdl the Ipol slatlvi» Insf;irv _in0 in.iinil i,wr,rprni ii-,n,, w M , |1,
wage legislation strongly suggest that this primary objective 1is as fundamental
civj vital today as it was in 1931 when the Ilegislation was first enacted.

L-11
r-10
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SUBJECT: Little Davis-Bacon Act
(Work Order No. 13-1}87)

TG: Senator John C. Sackett

FROM: Thomas A. Sofc
Leeislative Counsel

I just received a response 1iron Dill Walker of the National

Council of State Legislatures. There arc 37 states have a
version of the Little Davis-Bacon Act presently on their
bocks. The 13 states which do ™..t have a Little Davis-Bacon

Act are Alabama, Arizona, Florida, Georgia, lev;a,
Mississippi, North Carolina, North Dakota, South Carolina,
South Dakota, Utah, Vermont, and Virginia. Cf those 13
states Arizona and Florida repealed their statutes in 190
and 1979 respectively, while Utah repealed their Little
Davis-Bacon Act in 1981. Of potential interest to you Iis
the fact that the legislature®s of both Colorado and ldaho
repealed their respective Little Davis-Bacon Acts in 1981
but in both 1instances the repeal was vetoed by the governor
and the legislature in each instance was unable to override
the governor®s veto.

Let me know .if can be of any further assistance to you on
this project.

TASsl1jb
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NUSHAGAK ELECTRIC CO-OPERATIVE, INC.

P. 0. BOX 197 . DILLINGHAM, ALASKA 99576 . AREA CODE (907) 842-5251

ALASKA -

——— _ March 24, 1983

Senator Bob Mulcahy
Alaska State Legislature
Pouch V (MS 3100)
Juneau, Alaska 99811

Re: SB 172 by Sackett

Dear Senator Mulcahy:

We urgently recommend this bill to your favorable attention because it
is a vehicle for correcting deficiencies in AS 36.05.

As this statute presently exists, all wage rates on public construction
projects funded by grants administered by Community and Regional Affairs
(and possibly other state agencies) to municipalities, public non-profit
corporations and other community interest groups are mandated by a
Department of Labor scale titled "Laborers & Mechanics Minimum Rates of
Pay" dated 10/15/82. Not all communities are geared up to or financed
well enough to pay these wages and they seriously distort other wage and
salary plans existing in the different areas including the fueling of
unnecessary inflation.

For example, a lineman in Dillingham would have to be paid a basic hourly
rate of $25.15 per hour and a cable splicer rate would be $26.90 per hour.
These rates represent an approximate 25% increase over Nushagak Electric’s
prevailing wage rates which are among the highest in Dillingham. Our
perception of existing AS 36.05 is that these rates are probably geared

to large contractors®™ benefit and promoted by the unions in the rail belt
who are eager to see their constituents get the construction jobs in the
rural as well as the urban centers of the state.

As you are no doubt well aware, the rural economy does not enjoy the
stability that is generally prevalent in the railbelt or South eastern
areas of the state and we must compensate for this fact of life by doing
things ourselves to realize efficiencies not always found elsewhere.

In 1982, the legislature approved a grant of $539,000 to Nushagak Electric
which was to be administered by Community and Regional Affairs to extend

a waste heat supply system to the high school, court house, Southwest
Regional School District and to State Shop facilities. The mandated wage
rates make it very difficult to perform the project in an efficient

manner because these rates are significantly higher than local rates and
the project cost was based on local wage rate levels. Therefore, the



scope of the project will have to be reduced if NEC is forced to adopt
wage rates mandated by the Department of Labor. This concept appears to
be a very poor allocation of resources.

We would recommend that SB 172 as written be slightly amended to read as
follows:

SEC. 36.05.130 APPLICABILITY OF CHAPTER
This chapter does not apply to public con—
struction under contract to a municipality
having a population of 5,000 or less or to
a public non-profit corporation or to a
public utility as defined in AS 42.05
operating in a community of 5,000 or less
and this section is to be effective for

all contracts executed after 1/1/83.

Since Nushagak Electric Co-operative, Inc. has not signed che contract

with Community and Regional Affairs as of this writing, | included the

effective date of 1/1/83 in my suggested change of SEC. 36.05.130 above
in order to be covered under any possible change in this law.

We would appreciate your attention to this matter because we feel that
the concept of a high standardized state wage rate mandated by law is

not in the best interest of especially the rural communities that have
generally made a practice of maximizing their resources in the most

efficient manner possible.

Thank you.

Yours very truly,

Manager

DFB :ka



AMENDMENTS TO "LITTLE BACON-DAVIS ACT"

WHL.CaS Title 36 of the Alaska Statutes known as the "Little
Davis-Bacon Act" is intended to assure that workers receive fair
compensation on construction projects by state and local governments and
to avoid undercutting of local.wages by importing outside workers; and

WHEREAS the prevailing wage for local workers varies substantially
throughout the state; and

WHEREAS the present laws actually encourage importing construction
firms and labor from the large populations centers of the state and may
artificially inflate the costs of construction for local governments
beyond actual prevailing costs, which exacerbates local unemployment
problems; and

WHEREAS local public construction is primarily a function of local
government and administration and policy should be established at a
local level to the greatest extent possible;

NOW THEREFORE BE IT RESOLVED that the Alaska Municipal League urges
amendments to Title 36 consistent with the premises stated above as
follows;

1. To provide for local government control in establishing
prevailing wages, based on local needs and conditions.

2. To clarify the definition of public construction and, in
particular, that public construction does not include projects of
non-profit corporations funded by pass-through grants or projects for

maintenance, repair, or minor construction.

Adopted at the 32nd Annual Local Gov arnment Conference of the Alaska

Municipal League on November 13, 1982.

22



$ Nulato City Council ~

Nulato, Alaska 99765
Phone: (907) 898-8001

April 26, 1983

Senator John Sackett
Alaska State Legislature
Pouch V

Juneau, AK 99811

Dear Senator:

This is to let you know that we support Legislation (SSSB 172), to repeal the
Little Davis-Bacon Act in Alaska (SSSB 172).

Almost all capitol projects oi the City of Nulato are funded directly or indi—
rectly by the State. Declining state revenue and increasing difliculty of ac—
quiring state funding make it more important to r"cretch each available dollar
as far as it will go. |In attempting to achieve this goal of effective and
efficient use of state funding, the City of Nulato finds the Little Davis-
Bacon Act not only counter-productive but harmful as well, since it would re—
duce cost-efficiency on capitol projects and create an inflated wage scale on
other programs as well. The City of Nulato feels that it would be almost im—
possible to provide capitol improvements as well as other municipal programs

if union-level wages are mandatory. Projects such at” water and sewer system,
road improvements and public facilities could be threatened. |In effect, neces—
sary projects and programs that would benefit all citizens of Nulato could be
threatened by an attempt to benefit a limited number of employees.

We feel that the Little Davis-Bacon Act does not allow for efficient use of
available funds (not just for the City of Nulato but  for allrecipients of

State funds). We feel that if the Little Davis-Bacon Actis repealed, we could
provide a much more efficient use of available State funds, while still paying

a fair wage to employees. Ths more efficiently and effectively we can spend
available State funds, the more will be left available for future spending; at

the same time, if funds can be effectively spent, the need for additional funds

may actually decline. For these reasons, we ask for your support in repealing
the Little Davis-Bacon Act in Alaska.

Thank you,

Andrew Durny, Treasurer
City of Nulato



- STATEMENT OF ALASKA NATIVE BROTHERHOOD, ROBERT WILLARD, EXECUTIVE VICE
PRESIDENT, RE: TITLE 36 - ALASKA STATUTES.

The Alaska Legislature has before it Senate Bill No. 172 and
House Bill No. 378, "An Act relating to wage rates on public construction,”
or the so-called "Little Davis-Bacon Act."

The Alaska Native Brotherhood is the recipient of a State =
appropriation in the amount of one million dollars ($1 Million) to
construct a Juneau Pilot Project - Community Building. Upon notification
that the Governor would sign the appropriation measure into law, the
ANB immediately proceeded with development planning. In this process
encounter came to Title 36 of the Alaska Statutes namely the Little
Davis-Bacon Act. (hereinafter Davis-Bacon).

If the ANB Project were to fall under the interpolation and
application of Davis-Bacon, it goes without question that the costs
would increase by 25 - 30%. A value engineering report by qualified
cinsultants have confirmed this reality.

In our opinion, and that of our consultants, if strict
application of Davis-Eacon had been applied, this project would not have
been feasible, because of the escalated costs.

It should be made clear that the Alaska Native Brotherhood,
or its affiliates, 1is not opposed to unions - or organized labor.

There are some union or contractor practices which we are not in total
agreement, but in the overall sense , the ANB 1is not necessarily
averse to unions.

Upon reflection of the ANB project, and that of some projects
which have been administered by the Tlingit and Haida Regional Housing
Authority over the past ten years, it can be shown that full application

of the Little Davis-Bacon Act resulted in increased construction costs



and created artificial costs of labor, thus decreasing the number of
housing units that could have been built. Tlingit and Haida
administrators estimate that by virtue of full application of the
Davis-Bacon Act 23 - 27% more housing units could have been built.
That equivalates to approximately one hundred and fifty (150) more
families that could have had homes. The imposition of Davis-Bacon
interpolated and applied to the rural areas have resulted in the
creation of artificial costs of labor.

It is not the intent of the ANB to move towards the minimum
wage. It is our concern that the "prevailing wage" as set by the
Department of Labor in the populated areas and, as applied to the
adjacent rural proximity of that urban center may not be reflective
of the fair market value of labor and skilled services.in the broad
spectrum of enterprise in Alaska.

Moreover, this reality may be influenced by special interest
groups such as unions and/or organized general contractors, and
artificial influences such as labor-related requirements imposed by
this legislation.

The Alaska Native Brotherhood, and its affiliates, urge
passage of Senate Bill 172 and House Bill 378 thereby repealing

Alaska Statutes 36.05.

Signed:

Executive Vice President
Alaska Native Brotherhood
318 W. Willoughby Avenue
Juneau, Alaska 99801

BUS:  (907) 586-2049
586-3301
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APR 2 8 1983

THE CITY OF HAINES,-ALASKA

P.0. BOX 576
HAINES, ALASKA 99827
(907) 766-2231

In Redv
Refer To: april 26, 1983

Senator John C. Sackett
Alaska State Legislature
Pouch V

Juneau, Alaska 99811

Re: SSSB 172
Dear Senator Sackett:

On behalf of the City of Haines, |1 would like to offer our support
of your sponsored bill repealing the little Davis-Bacon Act in Alaska.
In concurrence with your views we feel this Act has resulted in inflated
construction costs at far greater consequences to smaller, rural cities
than to the large metropolitan areas.

Darrell Maple
City Administrator
CITY OF HAINES

DM/ktg

cc: Governor Sheffield
Senator Eliason
Representative Goll
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MANLEY HOT SPRINGS COMMUNITY ASSOCIATION
MANLEY HOT SPRINGS, ALASKA 997SS

April 24, 1933

Eon.. -John Sackett
Pouch T
Jencxu, Alaska 99311

Dear- Sen.. Sackett

The L"anioy not Springs Community Association Board
voted to rrritc you in regard to Title 36, lavis-Bacon
wage requirements which creates a hardship for our
state funded community projects. Not onlv docs this
regulation upset our local ctfonomy, it also makes it
difficult to*complete local projects within budgetary
limitation*:. 10 recently became aware of requirements
whan signing our SB 16S# contracts. There ers no
knowledge of the Title 36 i1oouil**2ents when we first
wrote our project, proposals and budgets. Tour
consideration and assistance 1iu this natter this
session will be greatly aoprecinted.

Respcctly
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Outdated Law V
That3 Costing

ayers Billions”

Most people have never heard
of it, but it is one of the most in:
sidious sources of inflation

in America

Bv Irwin Ross
[ ]

OTIALLY, the contractor had fig-
red the cost of a residential
high-rise in Gaithersburg, Md.,

were entitled to $14-40 an hour
rather than $9. cargenters to $13.61
rather than $5.60. Overall, the proj-

to be $4,694,452. But then the deect’s cost jumped to $5,142,260— an

veloper asked the Department of
Housing and Urban Development
to subsidize the project. Result: an
extraordinary escalation of labcr
COSts.

With federal money involved,
the contractor was required, un-
der provisions of the Davis-Bacon
Act—a law passed in 1931— to pay
his work force the prevailing wages
in the community, as determined by
the Department of Labor.

Common laborers at Gaithers-
burg now had to be paid $10.95 sn
hour, rather than the $4.50 to $6 at.

increase of nearly ter. percent.
Most people have never heard of
the Davis-Bacon Act, but it is a
major cause of our skyrocketing
construction costs. In 1979 the Gen-
eral Accounting Ofhce surveyed 30
federal construction projects. In 12
instances, they found "that rates
established by the Department of
Labor were unrcalistically high—
raising wage costs 36.8-percent’
higher than they should have been.
The GAO also concluded that Da-
vis-Bacon had saddled the govern-
ment with excess costs of perhgps

which they could have been hired. ~$700 million s year.

Excayation-cquipment operators

Two year*, ago, an inter-agency
LT

43



THE OUTDATED LAW

task force of the Carter Adminis-
tration came to similar conclusions.
It calculated that if the inflated
wage rates of Davis-Bacon were
eliminated, fcdcral-construction-
payroll costs would be reduced by
ten percent—a saving of a'billion
dollars ayear on a fcdcral-construc-
tion budget of sao billion.

The Davis-Bacon Act. served a
purpose during the Depression. It
protected local workers from con-
tractors who might bid low on a
government project and then im-
port itinerant workers who found
substandard wages preferable to star-
vation. Initially, the act applied only
to construction projects direcdy un-
dertaken by the federal government,
but gra.dualli/) it was cxtcwded to
include just about ever)’ construction
P-ogTam with a federal subsidy or
oan guarantee. _

The basic problem with the act
involves the bewildering rules the
Department of Labor uses irvdcter-
mining what wage “'prevails.” Un-
der department requlations, the
Brevallmg_rate is the one received
y amajority of workers in a specif-
ic craft. The majority rule seems
fair enough, and in highly union-
ized areas there is generally no
argument about the prevailing

wa%e.
he rub comes, however, when
50 percent or more of the workers
do not receive the same wage—a
characteristic of opcn-shop, or
lighdy unionized areas. Then the
Department of Labor invokes the
"30-percent rule.” If 30 percent of

Why you should consult your doctor
to determine It this vaccine Is right r>
lor you

Trie vaccine helps protect fsainsl 14 ol the
most common types o! pneumoC‘'Ctal pneumo-
nia. Wmie tnen: ere over BO dtffere T types ol
pneumococci, the vaccine shores p election
acainr. the most prevalent types in tt. -U.S.
causing approximately 60 percentot a pneu-
mococcal pneumonia The vaccine will \ol
atiord prcection apainst any type o! pn iumo-
coccus not incluoeC irvthe vaccine. A' ,0.ihe
vaccine ts not 100 percent etlective'jr the 14
types incluOed. It is intended tor ce-lain people.
2 years o! ace or older, wnose physical condi-
tion indicates an increased risk of serious, or
possipiy latal. illness should they oeveiop pneu-
mococcal pneumonia. Induced in these "higher
risk" groups are: (1) persons who have chronic
ailments, such as chronic hcan disease, chronic
disease ot the luncs or air passages, chrome
kidney problems, diabetes, or olner chronic ots-
oroers involving metabolism; (2) persons in
chronic care lacilities. (3) persons convalescing
trom severe disease; (<) persons SO years ol
age or older, especially those over 65. Only your
ooctor can determine it the vaccine is appro-
pnate tor you.

Special Consideration

AS WITH most vaccinations,cenam
adverse reactions may occui. A common reac-
tion is redness and soreness at the point ot
injection. Usually this will last less than 48 hours.
In some cases, a hare, lump-tixe spot may
appear in the area, but this happens less tie-
ouentiy Occasionally, low-gtaoe (ever (less than
100 S'F) occurs When tt ooes. itusually lasts
no more man 24 nours following me vaccina-
tion In rate cases, there have been repons o!
lever over 10?'F More serious long-letting
reactions and senous allergic reactions are
unusual, out may occur

Vcur ooctc knows that special care must
be taken when aomimsieting me vaccine and in
selecting patients whc should receive me vac-
cine For example, women who are piegnant
should not be vaccinated, because the possible
enects ol the vaccine on the development ol the
intent are not known Tne vaccine is also no!
imended lot persons who me allergic to any ot
its components, tor children less than 2 years ot
ape. or lot persons wnh Hodgkin's disease who
have received extensive chemotherapy and/or
nodal irradiation Or.iei tactors which may pre-
clude vaccination vie

« medication ittecting the body's immune

response;

* respirato y illness with tever or other

active intention:
N e severe head or lung disaiise.

Available mtormntion indica'es th»t rcvac-
cination before trve years is unnecessary and
may, in tact, cause moie treouent and seveie
local reactions a: the site ol injection. Thus. Itis
imporunt that people not be revaccinaied
within tive years.

This message does not include complete
information regarding pneumococcal pneumo-
nia or the vaccine. Therelore, you should con-
sult you' doctoi tor ludhet details.
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> »THE OUTDATED LAW, THAT'S cpST/HO-TAXPAYERS BILLIONS
the workers in a classification re- criticism’ of Davis-Bacon. Michael
ceive the same "wages and fringe Uaii2s-a general contractor in Ha-
benefits— to.the penny— then that — gerstown, Md., told s Senate com-
"rate becomes the .prevailing onc.- Mittee that he had been interested
The likeliest circumstance th'which in bidding on a government project
that can occur is-when 30 percent of in Adams County, Pa. He was al-
the workers, in a particular craft ready working on a similar p_rohe_ct
are unionized. Thus, the minori'y-  four miles away, at Fort Ritchie,
union rate becomes the prevailing Md. Callas was amazed to learn
rate, even though 70 percent of the  that Labor Department wage rates
craftsmen are paid less. Only when ~ were more than double the Davis-
the 30-perceni rule cannot’be ap- Bacon rates he was paying at Fort
F“ed does Labor average all the Ritchie. The reason: the depart-
ocal wages. e« . ' ¢ ment'had gone ro Harrisburg,
In its 1979 study, the GAQ Pa—75 miles away—to find the
chronicled atg/gically absurd exam- prevailing wage rates. _
ple of the 30-percent rule*that  Callas refused to bid on the proj-
turned up in Carson City, Nev. To ect because ofthe inevitable friction
determine the prevailing wage for' fhat would have resulted within his
painters, the Department of Labor work force over widely varying
surveyed n proii(ects, finding eight rates for identical work. For" the
painters at work. Two were paid same reason, many non-union con-
$6.25 an hour, two were paid $8.74 tractors refuse to bid on federal
and one $9. But three painters were ~ construction. Where this occurs,
gening $12.40 an-hour. Three out there isless competition for govern-
of eight comes to 37.5 percent— ment work—a phenomenon that
s0 $12.40 became the prevailing hardly keeps pricel down.
wage, Davis-Bacon inflates cosrs in an-
ometimes Labor docs not even  other wav as well. Non-union con-
bother to take awage survey. When  tractors o.ten employ "helpers and
the GAO was conducting its study, “learners" at consio".rablv lower
it asked the department for the ratestoassist qualified craftsmen.
basis far the 530 arca-wage deter- But the Labor Department gcner-
mtnanons that were in effect in ally requires all worker' on a feder-
October 1976. But no surveys had ally subsidized construction project
been conducted for 57 percent of to be paid journeymen’s wages.
them. The Labor Department sim-  The absurdities of Davis-Bacon
Fly adopted the union rates of each  have led to widespread demands
ocality. . _ : for its demise. The GAO argues
The “importing” of union rates that.'besides being inflationary,
from big cities into smaller commu-  "other wage legislation and
nitics also™p-'umpts a persistent’-.changes in .economic .conditions
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make the law obsolete. GAO be-
lieves it should be repealed." Sup-
port for repeal also comes from
newspapers with such diverse edi-
torial views as the New York Times
and The Wall S:ree: Journal. The
liberal organization Common
Cause as well as-many building-
contractor groups point to flaws In
Davis-Bacon,

Several bills arc currently be_ing
considered in Congress to rescin
the act cpm[)letely. A picccmeal
approach is also being tried— tack-
Ing on a Davis-Bacon exemption to
expenditure bills as they come
uP. Such an exemption was part
of the military-cijnstruciion bill
that reccndy emerged from Senate
committee.

The staunch defenders of Davis-
Bacon arc the construction unions
of the AFL-CIO. They maintain
that if the act were discarded,
workers would be' subject to the
potential abuses that were feared in
1031, Union spokesmen also mini-
mize any deficiencies in the Labor
Department’s application of the
law. But organized labor has a clear
economic stake, for whenever it
maintains high union rates, union-
ized contractors can compete effec-
tively and thus obtain more jobs for
union members.

The Department of Labor and
the Rergan Administration favor
reform rather than repeal of the
Davis-Bacon Act. Proposed reforms,

V5
announced in Ac uld sub-
stitute a 50-pcreenv for the
present 30-percento’ .ohibit the
Importing of urban  rsinto rural

areas, and allow 1 : helper for
every five journeym t.

But the case for 1 peal is more
comFeIIm%. A 50-pcreent rule
would still be inequitable, if, for
example, other wage rates in an
area were lower; the Labor Depart-
ment would be establishing a mini-
mum-wage rate rather than a true
prevailing one. Besides such details,
the problem with changing the reg-
ulations is that the reforms of one
Administration ca., be undone by
the next. Moreover, whatever the
changes, the Davis-Bacon Act by its
very nature imposes an impossible
burden on bureaucrats by obliging
them, if need be, to issue wage
determinations for more than 3100
counties and at least to crafts.

As Sen. Donald Nickles (R.,
Okla.), author of one of the repeal
bills, says, "1 find it ludicrous
that the Department of Labor—in
Washington, D.C.—is in the busi-
ness of setting local wage rates for
projects all across the United States."

Indeed, the country is too Iaig_c
and diverse, local economic condi-
tions arc too varied, for centralized
bureaucratic wage determination.
Beyond that, the Davis-Bacon Act
IS expensive, inequitable and un-
necessary. We would be well off
without it.

idwesterner living in California: “HOW do 1 stand the smog?

M
Well, I hiven't had to shovel it JrcL
4S m

AT-Coniribuied bJ.WillUm fouler..
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