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m a y  n o t  spend p u b l i c  m o n e y  to e m p l o y  or c o n t r a c t  wir.h a n o n r e s i d e n t  p e r s o n  

to p r o v i d e  e x p e r t i s e  o r ^ s e r v i c e s  to the s tat e u n l e s s  a w r i t t e n  r e p o r t  is 

f i l e d  w i t h  the D e p a r t m e n t  of A d m i n i s t r a t i o n .  T h e  r e p o r t  s h a l l  i n c l u d e  a 

b r i e f  d e s c r i p t i o n  o f  the w o r k  to b e  d o n e  by the n o n r e s i d e n t  p e r s o n ,  the 

r e a s o n s  w h y  the state f a i l e d  to i d e n t i f y  an A l a s k a n  p e r s o n  a n d  t h e  e f f o r t  

m a d e  to l o c a t e  a q u a l i f i e d  A l a s k a n  p e r s o n .  T h e  l e g i s l a t i v e  a u d i t  d i v i s i o n  

s h a l l  p r e p a r e  the forms n e c e s s a r y  to c o m p l y  w i t h  t h i s  s e c t i o n .

(b) In this s e c t i o n  " s t a t e "  i n c l u d e s  a n y  s t a t e  d e p a r t m e n t ,  s t a t e  

agency, and s t a t e  u n i v e r s i t y .

* Sec. 2. C o n t r a c t’• t h a t  a re e x e m p t  f r o m  the p r o v i s i o n s  o f  AS 3 6 . 9 8  as 

p r o v i d e d  in AS 3 6 . 9 8 . 0 1 0 ( 1 ,  ..'e e x e m p t  f r o m  the p r o v i s i o n s  of sec. 1 of 

this Act.

* Sec. 3. S e c t i o n  ± of this A c t  is r e p e a l e d  J u l y  1, 1985.

S C S  S S H B  6 2 (L&C)



~ v=

I.

^ S T A T E  O F  A L A S K A  1984 L E G I S L A T ^ S E S S I O N

W  FI S C A L  NOTE w  __________

Revisi o n  Date:

R E Q U E S T

B i 11/ R e s o l u t i o n  No.: S C S S S H B_62_________

Title: N o n r e s i d e n t  C o n t r ac t u a l  S e r v i c e s

Sponsor: L i n d a u r  and G r u s s e n d o r f ________

Requestor: Se n a t e  La b o r  and C o m m e r c e  

D a t e  of R e qu e s t : _______________________________

II. FISCAL DETAIL

A g e n c y  A f f e c t e d : A d m i n i s t r a t i o n ________

P rogra m  C a t e g o r y  A f fected: General Gov't. 

BRU, P r o g r a m  of S u b p r o gr a m ! s )  Affected:

E X P E N D H U R E S / R E V E N U E S :  (Tho us a n d s  of  D o llars)

FY 84 FY 85 FY 86 FY 87 F FY 89

O P E R A T I N G

100 P E R S O N AL  SERVIC.__ - 0 -
200 TRA V E L

300 CONTRAC~UA'l - 0 - ( 0 . 0
4 0 0  C O M M O D I T I E S - 0 -
500 E Q U I P M E N T .5

6 0 0  L AND & S T R U C T U R E S

700 GRANTS, CLAIMS, ETC

VOTAL O P E R A T I N G . j 50.0

CAPITAL

REVENUE

F UNDING: (Thousands of Dol lars)

G E N E R A L  FUND .5 50.0

FEDERAL FUNDS

O T H E R  ( S p ecify Source)

TOTAL .5 50.0

P OSITIONS:

FUL L- T I M E -0- -0-

P A R T - T I M E

T E M P O R A R Y

T OTAL -0- -0-

III. SO U R C E  OF FUNDS TO O F F S E T  FI S CA L  IMPACT Oh BILL:

IV. A N ALYSIS: A t t a c h  a s e p a r

P r e pared By: Bob Link

Division: General Servic

for any A n a lysis

A p p r o v e d  by C o m m is s i o n e r :  Lisa Rud

Depart me n t :  A D M I N I S T R A T I O N

Phone: 4 6 5 - 2 2 5 0

Da t e : ~Novem;)er 15, 19~8T

L d C / Date:

Distr i b u t i o n:

Original to L e g i s l a t i v e  F i n a n ce

C o p y  to O f f i c e  of M a n a g e m e n t  an d  Budget (for L e g i s l a t u r e  introd u c e d  bills) 

Copy to D e p a r t m e n t  (for G o v e r n o r  introduced bills)

C op y  to S p o n s o r

Cop y  to R e q u e s t o r  (if d i f f e r e n t  from Sponsor) 9 / 14 / 8 3

2 0 / 2 0 1 1 D 3 / 1125-02/1 

FISCAL N0 T E / B D G S F 1



IV. ANALYSIS: H o u s e  Gill S C S S S H B  62 

N o v e m b e r  15, 1983

Th e  bill only a p o l i e s  to those professional services d e f i n e d  in AS 36.98. 

T his will re d u ce  the annual w o r k  load to a m a x i m u m  o f  3 , 0 0 0  forms. Th e  forms 

w o u l d  be filed by p r o f e ssional category. During fiscal y e a r  1986, the forms 

w o u . be r e v i e w e d  w i t h  the intent of identifying and e n c o u r a g i n g  the 

d e v e l o p m e n t  o f  those p r o f e ssional se r v i c e s  and areas o f  technical e x p e r t i s e  
lacking in Alaska.

Equipment:

Files and m a t e r i a l s S

Contractual S ervices:

Review 50.0

Total S 50.5

20/2011D3/1125-02/2



V * - F I S C A L  N O T E

RE&V.CST
Bi t l / R e s o l u t i o n  N o . ; S SH B  62 

T itle: N o n r e s i d e n t  C o n t r a c t u a l

I I .
  _______________________ S e r v i c e s

Li n d a u e r  & G r u s s e n d o r fS p o n s o r : _____________________________________

Reques t o r :  Senate L a b o r  & C o m m e r c e

FISCAL D E T A I L

A g e n c y  A f f e c t e d : - A d m i n i s t r a t i o n  __________

P r o g r a m  C a t e g o r y  A f f e c t e d : Gene r a l  G o v e r n m e n t  

BRU, P r o g r a m  o f  S u b p r o g r a m ^ )  A f f e c t e d :  

General S e r v i c e s

E X P E N D I T U R E S / R E V E N U E S :  ( T h o u s a n d s  of D o l l a r s )

FY 83 FY 84 FY 85 FY 86 FY 87 FY 8 8

O P E R A T I N G

100 P E R S O N A L  S E R VICES 8 1 . 8

20 0  T R A V E L

300 C O N T R A C T U A L 1 3 9 . 0

4 0 0  C O M M O D I T I E S 3.9

500 E Q U I P M E N T

m
•

oH

600 L A N D  & S T R U C T UR E S

700 G R A N T S ,  CLAIMS, E T C

T O T A L  O P E R A T I N G 2 3 5 . 2

C A P I T A L

R E V E N U E

FUNDING: (Thousands o f  Do' lars)

G E N E R A L  FUND 2 3 5 . 2

F E D E R A L  FUNDS .

O T H E R  ( S p e c i f y  Source)

POSITIONS:

F U L L - T I M E 3.0

P A R T - T I M E

T E M P O R A R Y

36.0

III. S O U R C E  OF FUNDS T O  O F F S E T  F I S C A L  IM P A C T  OF BILL:

o r  a n y  A n a l y s i s

Phone: 4 6 5 - 2 2 5 0

___________________________ Date:

A p p r o v e d  by C o m m i s s i o n e r :  Lisa R u d d  ________________ D a t e : / J? _______

D e p a rt me n t :  A D M I N I S T R A T I O N  y  i s “____________

Distri bu t i o n :

Original to L e g i s l a t i v e  F i n a n c e

Copy to O f f i c e  of M a n a g e m e n t  and B u d g e t  (for L e g i s l a t u r e  i n t r o d u c e d  bills ) 

Copy to D e p a r t m e n t  (for G o v e r n o r  i n t r o d u c e d  bill's)

Copy to S p o n s o r

Copy to R e q u e s t e r  (if d i f f e r e n t  f r o m  Sponsor) 3 / 8 / 8 3

IV. ANA LY S I S :  At t a ch  a s e p a r a t e

P r e p a r e d  By: Bob L i n k

Divis ion:  General S e r v i c e s  & S u p p T y

7/0506-02/8563.-1



•Fiscal Note, H B  6 2  c d | ^ s  a n a l y s i s ,  5 / 2 4 / 8 3

P e r sonal Servi c e s

Ac...in. Asst. II (R14) $ 2 5 ,7 4 0

C lerk III (R8) 1 8 , 3 6 0

C l e r k  II ( R 7 ) 16,896

$ 6 0 , 9 9 6

B e n e f i t s  (.2208) 13,4 6 8

H e a l t h  Ins. 7 , 0 3 3

Legal T r u s t  27 0  $ 8 1 . 8

C o n t r a ct u a l  S e r v i c e s

Phones $ 4. 0

P r i n t i n g - f o r m s  Leg. A u d i t  5. 0

T erminal rental (2) 10.0

L e g i s l a t i v e  A u d i t  R e v i e w  2 0 . 0

S y s t e m  D e v e l o p m e n t / T r a c k i n g ,  M a t c h i n g  1 00 . 0  $ 1 3 9 . 0

S u p p l i e s  and M a t e r i a l s

O f f i c e  S u p p l i e s  $ 3. 0

Filii.i C a b i n e t s  .9 $ 3.9

E q u i p m e n t

W o r k  S t a t i o n s  $ 10.5 $ 10.5

$ 2 3 5 . 2

F i l i n g  of forms a l o n e  does not s a t i s f y  th e  intent of t he  bill. T h e  f o r m s  a n d  

t h e  data on t h e m  m u s t  be c o m p i l e d  and t u r n e d  into i n f o r m a t i o n  w h i c h  will 

e n a b l e  the S t a t e  to d e v e l o p  e x p e r t i s e  as d e s c r i b e d  by the bill. This bill 

a p p l i e s  to all p u r c h a s e s  m a d e  by an y S t a t e  agency, S t a t e  u n i v e r s i t y ,  b o r o u g h ,  

city, village, school d i s t r i c t  or  o t h e r  S t a t e  s u b d i v i s i o n .  Not i n c l u d e d  in 

th i s  fiscal n o t e  is the  cost o f  t ime n e c e s s a r y  to fill out all t h e s e  forms. 

Th i s  v e rs i o n  o f  the bill a l s o  r e q u i r e s  t hat the f o r m  be f i l e d  w i t h  the 

D e p a r t m e n t  of E d u c a t i o n  and U n i v e r s i t y  o f  Alaska in a d d i t i o n  to O f f i c e  of the 

G o v e r n o r  and L e g i s l a t i v e  Audit. The bill f u r t h e r  i n c l u d e s  n o n - p r o f i t  

c o r p o r a t i o n s  t h a t  u s e  S tate m o n e y  as well as S t a t e  a g e n c i e s ,  etc. as 

p r e v i o u s l y  d e f i n e d .

1/0506-02/2/BDGSF1



H O U S E  B I L L  NO. 62

P O S I T I O N  P A P E R

H B  62 w o u l d  r e q u i r e  t h a t  a w r i t t e n  r e p o r t  b e  f i l e d  w i t h  
t h e  O f f i c e  o f  t h e  G o v e r n o r  a n d  t h e  D i v i s i o n  o f  L e g i s l a t i v e  
A u d i t  w h e r e  p u b l i c  m o n e y  is p a i d  to  a n o n r e s i d e n t  i n d i v i d u a l - o r  
b u s i n e s s .  I n f o r m a t i o n  to  b e  p r o v i d e d  i n c l u d e s  a w o r k  d e s c r i p­
tion,  r e a s o n s  a n o n r e s i d e n t  w a s  c h o s e n ,  e f f o r t s  m a d e  to u s e  
r e s i d e n t s  a n d  r e c o m m e n d a t i o n s  t o  u s e  r e s i d e n t s  in t h e  f u t u r e .

T h e  u s e  o f  r e s i d e n t  c o n t r a c t o r s  is c e r t a i n l y  d e s i r a b l e .
O u r  c o n c e r n  is- t h a t  t h e r e  a r e  l o w e r  c o s t  m e t h o d s  t o  c o n d u c t  t h e  
i n f o r m a t i o n  g a t h e r i n g  a n d  r e v i e w  f u n c t i o n  a t t e m p t e d  b y  t h i s  
b i l l .  T h e  D i v i s i o n  o f  L e g i s l a t i v e  A u d i t  o r  o t h e r  a g e n c y  c o u l d  
c o n d u c t  a p e f o r m a n c e  r e v i e w  of  e m p l o y m e n t  o f  n o n r e s i d e n t  c o n­
t r a c t o r s ,  t a r g e t i n g  t h o s e  a r e a s  n e c e s s a r y .  T h e y  c a n  do  t h i s  
w i t h  m u c h  g r e a t e r  e f f i c i e n c y  a n d  w i t h o u t  the c o s t  o f  a d d i t i o n a l  
r e s o u r c e s ,  forms, f u r t h e r  b u r e a u c r a c y ,  etc.

It is n e c e s s a r y  t h a t  t h e  b i l l  d e f i n e  " n o n r e s i d e n t "  so 
t h e r e  is n o  c o n f u s i o n  as to w h i c h  g r o u p  t h i s  b i l l  is to b e  
a p p l i e d  to; a l s o  t o  i n s u r e  c o n s i s t e n c y  w i t h  a n y  o t h e r  l e g a l  
r u l i n g s  as to the d e f i n i t i o n  of r e s i d e n c y .

P r e p a r e d  by:

A n s e l m  S t a a c k , D e p u t y  C o m m i s s i o n e r D a t e

L i s a  Rudd, C o m m i s s i o n e r D a t e

( 3 / 2 8 / 8 3 )



H 5 L A L  M U  11 i s i o n  Vi ■?:

I. R E Q U E S T

B i l l / R e s o l u t i o n  No.: HB 62

II. F I S C A L  D E T A I L

A g e n c y  A f f e c t e d : A d m - n i s t r a t i  on

, 1983

Title: N o n r e s i d e n t  C o n t r a c t u a l  S e r v i s e s

S p o n s o r :  L i n d a u e r _____________________________

R e q u e s t o r :  H o u s e  F i n a n c e  C o m m i t t e e

P r o g r a m  C a t e g o r y  A f f e c t e d ‘.G e n e r a l  G o v e r n m e n t  

BRU, P r o g r a m  o f  S u b p r o g r a m s ) A f f e c t e d :  

Gene r a l  S e r v i c e s

FY 83 C Y 84 FY 85 FY  86 FY 87 FY 8 8  T

O P E R A T I N G

100 P E R S O N A L  S E R V I C E S . 8 1 . 8

20 0  T R A V E L

3 0 0  C O N T R A C T U A L 139.. 0

4 0 0  C O M M O D I T I E S 3. 9

5 0 0  E Q U I P M E N T 10.5

6 0 0  L A N D  & S T R U C T U R E S

7 0 0  G R A N T S ,  C L A I M S ,  ETC

T O T A L  O P E R A T I N G 2 3 5 . 2

T M F T A T

R E V E N U E

F U N D I N G :  ( T h o u s a n d s  of D o l l a r s )

G E N E R A L  F U N D 235.2-

F E D E R A L  F U N D S

O T H E R  ( S p e c i f y  S o u rc e )
n

P O S I TI O N S :

F U L L - T I M E  ' 3 . 0 "
P A R T - T I M E

T E M P O R A R Y
/• 3 6 . 0

III. S O U R C E  OF F U N D S  T O  O F F S E T  F I S C A L  I M P A C T  OF BILL:

IV. A N A L Y S I S :  A t t a c h  a s e p a r a t e  p a g e  f o r  an y  A n a l y s i s
j

P r e p a r e d  By: B o b  L i n k  t;
D i v i s i o n :  G e n e r a l  S e r v i c e s  h. :(upply

A p p r o v e d  by C o m m i s s i o n e r :  Lisa R u d d

D e p a r t m e n t :  A D M I N I S T R A T I O N  ~~

P h o n e :  4 6 5 - 2 2 5 0

D a t e : M a y  6, 1 5 8 3

D ate:
/  1  4
\ r t f  • y  K t

D i s t r i b u t i o n :

O r i g i n a l  to L e g i s l a t i v e  F i n a n c e

Cop y to O f f i c e  of M a n a g e m e n t  an d B u d g e t  (for L e g i s l a t u r e  i n t r o d u c e d  b i l l s )  

C o p y  to D e p a r t m e n t  (for G o v e r n o r  i n t r o d u c e d  b i l l s )

C o p y  to S p o n s o r

Cop y to R e q u e s t o r  (if d i f f e r e n t  f r o m  S p o n s o r )  3 / 8 / 8 3

7/Q.506-C2/BDGSF1



Fiscal Note, HB 62 a n a l y s i s ,  5 / 6 / 8 3  Q

P e r s on a l  S e r v i c e s

A d m i n .  Asst. II (R14) $ 2 5 , 7 4 0

C l e r k  III (R8) 1 8 , 3 6 0

C l e r k  II (R7) 1 6 , 8 5 6

$ 6 0 , 9 9 6

B e n e f i t s  ( . 2 2 0 8 )  1 3 , 4 6 8

H e a l t h  Ins. 7 , 0 3 3

Legal T r u s t  2 7 0  $ 8 1 . 8

C o n t r a c t u a l  S e r v i c e s

P h o n e s  $ 4 . 0

P r i n t i n g - f o r m s  & Leg. A u d i t  R e v i e w  5.0

T e r m i n a l  rental (2) 10.0

L e g i s l a t i v e  A u d i t  R e v i e w  2 0 . 0

S y s t e m  D e v e l o p m e n t  1 0 0 . 0  $ 1 3 9 . 0

S u p p l i e s  a n d  M a t e r i a l s

O f f i c e  S u p p l i e s  $ 3.0

F i l i n g  C a b i n e t s  .9 •$ 3 . 9

E q u i p m e n t

W o r k  S t a t i o n s  . $ 10.5 $  1 0 . 5

$ 2 3 5 . 2

F i l i n g  of f o r m s  a l o n e  doe s  n o t  s a t i s f y  th e  i n t e n t  of t.he b i l l .  T h e  f o r m s  a n d  

the data on t h e m  m u s t  be c o m p i l e d  an d  t u r n e d  into i n f o r m a t i o n  w h i c h  will 

e n a b l e  t h e  S t a t e  to cievalop e x p e r t i s e  as d e s c r i b e d  by th e  b i l l .

1/0506-02/2/BD6SF1



•  #THE LEGISLATURE OF THE STATE OF A LA SK A  THIRTEENTH LEGISLATUREFISCAL NOTEI. REQUEST V C * " l s i S ~ 6 2 ^Bill/Resolution NcT ' ----- - . . .Title A •L elQ t-l i i 5 iu  L ilt  u se  ox p u D x ic  money r o r  c n e  p a y m e n t o r  n o n -  (■Reouested bv R e p s . L in d a u e r  and G r u s s e n d o r f Date(+) r e s i d e n t  i n d i v i d u a l s  o r  b u s i n e s s e s .II. FISCAL DETAIL .A»cncv Affected L e g ix l t s t s .v e  A u d i t  D i v i s i o nProcram Catecorv AffectedBRU, Program, cr Subprogn (Note: If more than one bud component in the m EXPENDITURES (Thom
• • • ,* . *

im(s) Affectedget c aJysis ands omponent is section.) of Dollars)
FY 84

affected, sc]
F Y  "85 ^

karate line-it 
F Y .86

cm amounts
. * • * • * * FYSiZir

and funding
# **

4«C* . *F Y  188
for each

F Y 'S ig * ^inO PERSONAL SFRVTCFS700 TRAVFT.300 CONTRACTUAL400 COMMODTTTFS 1.0' 1.0 . 1 ,0  _500 FOITTPMFNT600 LAND & STRUCTURES700 GRANTS. CLAIMS. ETC. »1 "TOTAL
FUNDING (Thousands of Dol GFNFRAT. FUND Jars)l . o . 1.0 1.0

• m ••• - !FEDERAL FUNDS . _ iOTHER (SDecifv Fund Source) ••
POSITIONS FULL ttm e 1 I 1PART TIME .................... 1 .........  1 1 ITEMPORARY 1 — l  j  i 1
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O r i g i n a l  sponsors

BY THE L A B O R  A N D
IN T HE H O U S E  ~  C O M M E R C E  C O M M I T T E E

SENATE  CS F O R  S P O N S O R  S U B S T I T U T E  F O R  H O U S E  BILL NO. 62 (L&C)

IN THE L E G I S L A T U R E  OF T H E  STATE OF A L A S K A  

T H I R T E E N T H  L E G I S L A T U R E  - F I R S T  S E SSION

A  BILL

F o r  an A c t  entitled: "An A c t  r e l a t i n g  to the use of p u b l i c  m o n e y  for the

pa y m e n t  of n o n r e s i d e n t  indivi d u a l s  or b u s i n e s s e s . "i
BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF T H E  STATE OF ALASKA:

. . ^ S e c t i o n  1. F I N D I N G S  A N D  PURPOSE. T h e  l e g i s l a t u r e  finds that the 

state ort^n employs n o n r e s i d e n t  consultant s, -dvisors, and^u-slTnesses to 

p r o v i d e  e x p e r t M s ^  and p r o f e s s i o n a l  s e r vices to the j^tfTte. In some i n­

stances this p r a c t i c ^ v ^ e s u i t s  in q u a l i f i e d  ̂ ATatfka indiv i d u a l s  and b u s i­

ness e s  b e i n g  overlooked. IrT^o-ther in^k-atfces, w h e r e  there may be n o  q u a l­

ified A l a s k a  i n d i v i d u a l  or b u s i a r d s s , c h < ^ l e g i s l a t u r e  f u r t h e r  finds that the 

p r a c t i c e  of emplcying^rrtSnresidents addresse^'^Qnly a speci fic p r o b l e m  or 

n e e d  w i t h o u t  n e c e s s a r i l y  e n c o u r a g i n g  the d e v e l o p m e n t  oisgTeeded e x p e r t i s e  or 

s e r v i c e s ^ w i t h i n  the state. T h e  p u r p o s e  of this Act is to asstsiL the state 

in i d e n t i f y i n g  and e n c o u r a g i n g  the de e l o p m e n t  of those services and'^a-mjas 

>f technical e x p e r t i s e  that are l a c k i n g  in Alaska.

* Sec. 2. USE OF P U B L I C  F U N D S  T O  PAY N O N R E S I D E N T S .  (a) T h e  s t a t e  may 

not spend p u b l i c  m o n e y  to e m p l o y  or c o n tract w i t h  a n o n r e s i d e n t  p e r s o n  to

o C ___
pr ovide e x p e r t i s e  ©r^prol&SIrrofvai"-*services to the stat<: u nless a w r i t t e n

r e p o r t  is filed w i t h  the D e p a r t m e n t  of A d m i n i s t r a t i o n .  The r e p o r t  shall

include a b r i e f  d e s c r i p t i o n  of the w o r k  to be done by the n o n r e s i d e n t
#

person, the reasons w h y  the state f a i l e d  to i d e ntify an A l a s k a n  p e r s o n  and 

the effort m a d e  to locate a q u a l i f i e d  A l a s k a n  person. The l e g i s l a t i v e  

audit d i v i s i o n  shall p r e p a r e  the forms n e c e s s a r y  to c o m p l y  w i t h  this 

section.

(b) In this section "state" inc ludes any state department, state

-1- SCS SS HB  6 2 (L&C)
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agency, and state un iversity.

* Sec. 3. C o n t r a c t s  that are exempt f r o m  the p r o v i s i o n s  of AS 36.98 as 

p r o v i d e d  in AS 36.98 . 0 1 0 ( 1 )  are e x empt f r o m  the p r o v i s i o n s  of sec. 2 of 

this Act.

* Sec. 4. S e c t i o n  2 of this A c t  is r e p e a l e d  J u l y  1, 1985.
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BY  T H E  L A B O R  A N D
IN T H E  H O U S E  C O M M E R C E  C O M M I T T E E  -

S E N A T E  CS F O R  S P O N S O R  S U B S T I T U T E  F O R  H O U S E  B I L L  NO. 62 (L&C)

IN T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF A L A S K A  

T H I R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

For a n  A c t  entitled: "An A c t  r e l a t i n g  to the use of p u b l i c  m o n e y  for the

p a y m e n t  o f  n o n r e s i d e n t  i n d i v i d u a l s  or b u s i n e s s e s . "

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF T H E  S TATE OF ALASKA:

* S e c t i o n  1. F I N D I N G S  A N D  PURPOSE. The l e g i s l a t u r e  finds that the 

state o f t e n  e m p l o y s  n o n r e s i d e n t  c o nsultants , advisors, a n d  b u s i n e s s e s  to 

p r o v i d e  e x p e r t i s e  a nd p r o f e s s i o n a l  ser vices to the state. In some i n­

sta n c e s  this p r a c t i c e  r e s u l t s  in q u a l i f i e d  A l a s k a  i n d i v i d u a l s  aid b u s i­

ne s s e s  b e i n g  o verloo ked. In o t h e r  instances, w h e r e  there m a y  be no q u a l­

if i e d  A l a s k a  i n d i v i d u a l  or b u s i n e s s ,  the l e g i s l a t u r e  f u r t h e r  finds that the 

p r a c t i c e  of e m p l o y i n g  n o n r e s i d e n t s  a d d r e s s e s  only a s p e c i f i c  p r o b l e m  or 

n e e d  w i t h o u t  n e c e s s a r i l y  e n c o u r a g i n g  the d e v e l o p m e n t  of n e e d e d  e x p e r t i s e  or 

se r vi ces w i t h i n  the state. The p u r p o s e  of this Act is to a s si st the state 

in i d e n t i f y i n g  and e n c o u r a g i n g  the d e v e l o p m e n t  of those service s a n d  areas

A

of t e c h n i c a l  e x p e r t i s e  that are l a c k i n g  in Alaska. _
/)j IS u yn jsCtd C ? < /I Sj &  f’ff-'Xp' SLf-r-t} ( G  <—

* Sec. 2.A  U S E  OF P U B L I C  F U ^ D F  T O  P A y N O N R E S I D E N T S . (a) The S t a t e  m i ?  '

not s p e n d  p u b l i c  m o n e y  to e m p l o y  or c o n t r a c t  w i t h  a n o n r e s i d e n t P ^ r ^ o n ^ # ' ' ^

p r o v i d e  e x p e r t i s e  or p r o f e s s i o n a l  s e r vic es to the state u nless  a w r i t t e n

r e p o r t  is f i l e d  w i t h  the D e p a r t m e n t  of A d m i n i s t r a t i o n .  The r e p o r t  shall

i n c l u d e  a b r i e f  d e s c r i p t i o n  o f  the w o r k  to be done b y  the n o n r e s i d e n t

person, the r e a s o n s  w h y  the state f a i l e d  to i d e n t i f y  an A l a s k a n  person/ the

e f f o r t  m a d e  to locate a q u a l i f i e d  A l a s k a n  p e r s o n ^  ̂ and a r e c o m m e n d a t i o n  for

the d e v e l o p m e n t  of q u a l i f i e d  A l a s k a n  p e r s o n s  to s a t i s f y  p r o j e c t e d  f utu re

ne e d s  of the s t a t e ^  The l e g i s l a t i v e  audit d i v i s i o n  shall p r e p a r e  the forms

n e c e s s a r y  to c o mply w i t h  this section.

-1- SCS SS HB  6 2 (L&C)
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(b) In this s e c t i o n  " s t a t e "  i n c lu des a n y  s tate d e partment, state 

agency, a n d  state u n i v e r s i t y .

* Sec. 3. C o n t r a c t s  that are e x e m p t  f r o m  the p r o v i s i o n s  o f  AS 36.98 as 

p r o v i d e d  in A S  36. 98. 0 1 0 ( 1 )  are e x e m p t  f r o m  the p r o v i s i o n s  of sec. 2 of 

this Act.

*  Sec. A. S e c t i o n  2 of this A c t  is r e p e a l e d  J u l y  1, 1985.
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A s s u m p t i o n s

T his note d i f f e r s  f r o m  the p re v i o u s  o ne  d u e  to r e v i s e d  a s s u m p t i o n s  b a s e d  on 

the c h a n g e s  in the C o m m i t t e e  S u bs t i t u t e .  It is n o w  c l e a r  tha t the bill o n l y  

a p p l i e s  to t hose p r ofes sio nal  s e r v i c e s  d e f i n e d  in AS 36.98. Thi s will re d u c e  

the annual w o r k l o a d  to a m a x i m u m  of 3 , 0 0 0  for ms.  The  f orm s w o u l d  be f il ed  by 

p r o f e s s i o na l s e r v ic e cate gor y. D u r in g fiscal y e a r  1986 the fo rms  w o u l d  be 

r e v i e w e d  w i t h  the int en t of i d e n t i f y i n g  an d e n c o u r a g i n g  the d e v e l o p m e n t  of 

t ho se  pro fes si o n a l  s e r vi ce s  a nd  a r e a s of tech nic al e x p e r t i s e  l ac ki ng  in

Alas ka

E q u i p m e n t
r

Fili ng c ab i n e t s and m a t e r i a l s .5

C o n t rac tua l se rvi ces

Final r e v i e w 50.0

Total $ 50.5

7/05G6-G2-3/BCGSF1
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B Y  T H E  L A B O R  A N D
IN T H E  H O U S E  * C O M M E R C E  C O M M I T T E E

S E N A T E  CS F O R  S P O N S O R  S U B S T I T U T E  F O R  H O U S E  B I L L  NO. 62 (L&C)

IN 1 H E  L E G I S L A T U R E  O F  T H E  STATE O F  A L A S K A  

T H I R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  BILL

For an A c t  entit l e d :  "An A c t  r e l a t i n g  to the use of p u b l i c  m o n e y  f o r  the

p a y m e n t  of n o n r e s i d e n t  i n d i v i d u a l s  o r  b u s i n e s s e s . "

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  ALASKA:

* S e c t i o n  1. F I N D I N G S  A N D  PURPOSE. The l e g i s l a t u r e  finds t h a t  the 

s t a t e  o f t e n  e m p l o y s  n o n r e s i d e n t  c o n s u l t a n t s ,  a d v i sors,  a n d  b u s i n e s s e s  to 

p r o v i d e  e x p e r t i s e  and s e r v i c e s  to the state. In some i n s t a n c e s  this p r a c­

tice r e s u l t s  in q u a l i f i e d  A l a s k a  i n d i v i d u a l s  and b u s i n e s s e s  b e i n g  o v e r­

looked. In o t h e r  in stan c e s ,  w h e r e  there m a y  be no q u a l i f i e d  A l a s k a  i n d i­

vi d u a l  or b u s i n e s s ,  the l e g i s l a t u r e  f u r t h e r  f i nds that the p r a c t i c e  of 

e m p l o y i n g  n o n r e s i d e n t s  a d d r e s s e s  o n l y  a s p e cific p r o b l e m  or n e e d  w i t h o u t  

n e c e s s a r i l y  e n c o u r a g i n g  the d e v e l o p m e n t  of n e e d e d  e x p e r t i s e  or s e r vic es

w i t h i n  the state. The p u r p o s e  of this A c t  is to a s s i s t  the state in i d e n­

ti f y i n g  and e n c o u r a g i n g  the d e v e l o p m e n t  of those s e r v i c e s  and a r e a s  of

t e c h n i c a l  e x p e r t i s e  that are l a c k i n g  in Alaska.

* Sec. 2. U S E  O F  P U B L I C  F U N D S  T O  PAY N O N R E S I D E N T S .  (a) The state

m a y  n o t  spend p u b l i c  m o n e y  to e m p l o y  or c o n t r a c t  

w i t h  a n o n r e s i d e n t p e r s o n ^ o  p r o v i d e  e x p e r t i s e  or s e r v i c e s  to the state 

u n l e s s  a w r i t t e n  r e p o r t  is f i l e d  w i t h  the D e p a r t m e n t  o f  Administration".

The r e p o r t  s h a l l  i n c l u d e  a b r i e f  d e s c r i p t i o n  of the w o r k  to be done b y  the

n o n r e s i d e n t  p e r s o n ,  the r e a s o n s  w h y  the state

s ^ R d | ^ / ^  f a i l e d  to i d e n t i f y  an A l a s k a n  p e r s o n ,  the e ffort m a d e

to l o c a t e  a q u a l i f i e d  A l a s k a n  p e r s o n ,  and a r e c o m m e n d a t i o n  for the d e v e l o p­

m e n t  of q u a l i f i e d  A l a s k a n  p e r s o n s  to s a t i s f y  p r o j e c t e d  f u t u r e  n e e d s  o f  the 

state. The l e g i s l a t i v e  a u d i t  d i v i s i o n  shall p r e p a r e  the f o r m s  n e c e s s a r y  to

-1- SCS SSHB 6 2 (L&C)



c o m p l y  w i t h  this section.

2 (b) In this s e c t i o n  " s t a t e "  i n c l u d e s  a n y  state d e p a r t m e n t ,  s t a t e

3 • 
agency, a n d  state u n i v e r s i t y .

4 * Sec. 3. S e c t i o n  2 of this A c t  is r e p e a l e d  J u l y  1, 1984.
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Or i g i n a l  sponsors: L i n d a u e r  a nd
G r u s s e n d o r f

BY T H E  L A B O R  A N D
1 IN T H E  H O U S E  * C O M M E R C E  C O M M I T T E E

2 S E N A T E  CS F O R  S P O N S O R  S U B S T I T U T E  F O R  H O U S E  B I L L  NO. 62 (L&C)

3 IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A S K A

4 T H I R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

For an A c t  entitled: "An Act r e l a t i n g  to the use of p u b l i c  m o n e y  f o r  the

p a y m e n t  of n o n r e s i d e n t  i n d i v i d u a l s  or b u s i n e s s e s . "

8 BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF ALASKA:

9 * S e c t i o n  1. U S E  OF P U B L I C  F U N D S  T O  P A Y  N O N R E S I D E N T S .  (a) The state

. not spend p u b l i c  m o n e y  to e m p l o y  or c o n t r a c t  w i t h  a n o n r e s i d e n t  p e r s o n  

to p r o v i d e  e x p e r t i s e  o r  s e r v i c e s  to the state u n l e s s  a w r i t t e n  r e p o r t  is 

filed w i t h  the D e p a r t m e n t  of A d m i n i s t r a t i o n .  The r e p o r t  shall  i n c l u d e  a 

b r i e f  d e s c r i p t i o n  of the w o r k  to be done by the n o n r e s i d e n t  p e r s o n ,  the 

r e aso ns w h y  the state f a i l e d  to i d e n t i f y  an A l a s k a n  p e r s o n  and the e f f o r t

ma d e  to l ocate a q u a l i f i e d  A l a s k a n  person. The l e g i s l a t i v e  a u d i t  d i v i s i o n

shall p r e p a r e  the forms n e c e s s a r y  to c o m p l y  w i t h  this section.

(b) In this s e c t i o n  " s t a t e "  i n c l u d e s  any state d e p a r t m e n t ,  state

agency, and state u n i v e r s i t y .

* Sec. 2. C o n t r a c t s  that are e x e m p t  f r o m  the p r o v i s i o n s  of AS 3 6 . 9 8  as

p r o v i d e d  in AS 3 6 . 9 8 . 0 1 0 ( 1 )  are e x e m p t  f r o m  the p r o v i s i o n s  of sec. 1 of

this Act.

* Sec. 3. S e c t i o n  1 o f  this A c t  is r e p e a l e d  J u l y  1, 1985.
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Re: HB 62
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and " e x p e r t i s e  or se rv ic e s "  w e r e  d e f i n e d ,  it w ou ld  not be i m p o s s i b l e  to 

i m p l e m e n t  the bill as is.

Robert Link 
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cc: C o m m i s s i o n e r  Lisa Rudd
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LEGISLATIVE AFFAIRS AGENCY

M  E M  0 R A  N D U M  M a y  17, 1983

POUCH Y • STATE CAPITOl 
JUNEAU, ALASKA 99811 

907-J65-3600

S U B J E C T : U s e  o f  p u b l i c  m o n i e s  
(SSHB 62)T O ;

FR O M :
S e n a t o r  R i c h a r d  I. E l i a s o n  
C h a i r m a n ,  S e n a t e  L a b o r  a n d  
C o m m e r c e  C o m m i t t e e

T h o m a s  A. S o f o / f \ 5  
L e g i s l a t i v e  C o u n s e l

Y o u  h a v e  a s k e d  t h i s  o f f i c e  for a n  o p i n i o n  n c e r n i n g  the 
c o n s t i t u t i o n a l i t y  of  S S H B  62. S S H B  62 is a r g u a b l y  c o n s t i t u­
tiona l ,  h o w e v e r ,  c here is a p o s s i b i l i t y  t h a t  a c o u r t  w o u l d  
find t h e  s t a t u t e  u n c o n s t i t u t i o n a l  in s o m e  o f  its a p p l i­
catio n .  T h e  s t a t e  h a s  a l e g i t i m a t e  c o n c e r n  in e m p l o y m e n t  of 
its r e s i d e n t s  a n d  the d e v e l o p m e n t  o f  e x p e r t i s e  a n d  s e r v i c e s  
l o c a l l y  w i t h i n  t h e  state. S i n c e  t h e r e  is n o  d u r a t i o n a l  
r e s i d e n c y  r e q u i r e m e n t ,  it c a n  b e  a r g u e d  t h a t  t h e  s t a t u t e  is 
c o n s t i t u t i o n a l .  N e v e r t h e l e s s ,  t h e r e  is a u t h o r i t y  t h a t  any 
d i s c r i m i n a t i o n  in  f a v o r  of r e s i d e n t s  v e r s u s  n o n r e s i d e n t s  is 
u n c o n s t i t u t i o n a l  w h e n  t h e r e  is n o  r e a s o n  f o r  t h e  d i s c r i m i­
na t i o n  b e y o n d  the m e r e  fa c t  t h a t  t h e  n o n r e s i d e n t s  are 
c i t i z e n s  of  o t h e r  s t a t e s  h a s  b e e n  h e l d  b y  o u r  U n i t e d  S t a t e s  
S u p r e m e  C o u r t .  H i c k l i n  v. O r b e c k , 437 U.S. 518, 57 L . E d . 2 d  
397, 98 S.Ct. 2482 (1978). T h i s  b i l l  d o e s  n o t  r e a c h  into 
the p r i v a t e  sector, a n d  o n l y  a d d r e s s e s  t h e  e x p e n d i t u r e  of 
p u b l i c  m o n e y .  T h i s  d i s t i n c t i o n  m a y  t a k e  t h e  s t a t u t e  o u t  
f r o m  u n d e r  the full e f f e c t  o f  the H i c k l i n  v. O r b e c k , s u p r a . 
In a d d i t i o n  the b i l l  do e s  n o t  u n c o n d i t i o n a l l y  p r o h i b i t  
e m p l o y m e n t  of n o n r e s i d e n t s  b u t  r a t h e r  r e q u i r e s  a r e p o r t  to 
be f i l e d  in t h o s e  c a s e s  w h e r e  a n o n r e s i d e n t  is to  b e  hired.

H o w e v e r ,  w h e t h e r  the s t a t e  h a s  a s u f f i c i e n t  p r o p r i e t a r y  
i n t e r e s t  i n  the s u b j e c t  m a t t e r  o f  e a c h  p o s s i b l e  c o n t r a c t  or 
h i r i n g  u n d e r  t h i s  b i l l  is d e b a t a b l e .  A  r e c e n t  W a s h i n g t o n  
c a s e  e v i d e n c e s  the r e l u c t a n c e  o f  a s t a t e  c o u r t  to  f i n d  a 
s u f f i c i e n t  p r o p r i e t a r y  i n t e r e s t  in a p u b l i c  w o r k s  (sewer) 
p r o j e c t  b e c a u s e  the s t a t u t e  in q u e s t i o n  a f f e c t e d  p r i v a t e  
e m p l o y e r s  w h o  h a d  no d i r e c t  d e a l i n g s  w i t h  t h e  state.



Senator Richard I. Eliason
Page 2
May 17, 1993

L a b o r e r s  L o c a l  U n i o n  No. 374 v. F e l t o n  C o n s t r u c t i o n ,
654 P . 2d 67 (Wash 1982). T h e r e  w a s  a s t r o n g  d i s s e n t  to t h a t  
o p i n i o n  a n d  t h e  c a s e  r e p r e s e n t s  a g o o d  s u r v e y  o f  t h e  r e l e­
v a n t  a r g u m e n t s .  I h a v e  a t t a c h e d  a c o p y  f o r  y o u r  c o n v e n i e n c e .

T h e  r e c e n t  ( F e b r u a r y  28, 1983) d e c i s i o n  of  the U n i t e d  S t a t e s  
S u p r e m e  C o u r t  in W h i t e  v. M a s s a c h u s e t t s  C o u n c i l  o f  C o n s t r u c t i o n  
E m p l o y e e s ,  Inc. m a y  a d d  s t r e n g t h  t o  a r g u m e n t s  s u p p o r t i n g  the 
c o n s t i t u t i o n a l i t y  o f  SSHB 62. I h a v e  a t t a c h e d  a c o p y  of the 
s l i p  d e c i s i o n  in t h a t  ca s e  for y o u r  r e v iew.

T h e  c a s e  c e r t a i n l y  s eems to s t a n d  for t h e  p r o p o s i t i o n  that 
t h e  state, a s  a m a r k e t  p a r t i c i p a n t  r a t h e r  t h a n  r e g u l a t o r ,  
m a y  p r e f e r  its o w n  r e s i d e n t s  w i t h o u t  a v i o l a t i o n  o f  the 
C o m m e r c e  C l a u s e .  T h e  C o u r t  d i d  n o t  d e c i d e  w h e t h e r  t h e r e  is 
a P r i v i l e g e s  and I m m u n i t i e s  C l a u s e  v i o l a t i o n .  I n a s m u c h  as 
S S H B  62 i n v o l v e s  t h e  use of  t h e  s t a t e ' s  o w n  m o n e y  in p r o v i d i n g  
s e r v i c e s  to the state, the p a r a l l e l  to t h e  W h i t e  c a s e  m a y  
s u p p o r t  a d e f e n s e  to a c o n s t i t u t i o n a l  c h a l l e n g e  to the bill.

T A S :1jb

E n c l o s u r e s20/010



NOl'E: Where it u  feasible, z syllabus (heaunoie) will be released, as is being done in connection with this case, at the time the opinion is issued.The syllabus constitutes no part of the opinion of the Court but has been pre­pared by the Reporter cf Decisions for the convenience of the reader, see 
United Statci v. Detroit Lun'ber Co.. 200 U. S. 321, 337.

SUPREME COURT OF THE UNITED STATES
S y lla b u sW H ITE, MAYOR OF BOSTON, e t  a l .  v . M A SSA C H U ­SETTS CO U N C IL OF CO NSTRU CTION  E M P L O Y E R S,IN C ., E T  A L .

C E R T I O R A R I  T O  T H E  S U P R E M E  J U D I C L 1 L  C O U R T  O F  M A S S A C H U S E T T SN o . 81-1003. A r g u e d  N o v e m b e r  1, 1982— D e c id e d  F e b r u a r y  23, 1983P e ti:io n e r  M a y o r  o f  3 o sto n , M a s s .,  issued an  e x e c u tiv e  o r d e r  r e q u ir in g  all co n stru ctio n  p ro je cts  fu n d ed  in w hole o r  in  p a rt b y  c ity  fu n d s o r fu n d s th a t th e c ity  had a u th o rity  to  a d m in iste r  to  be p e rfo rm e d  b y  a w o rk  force a t least h a lf  o f w hich a re  bona fide re s id e n ts  o f  th e  c ity . T h e  M a ssa c h u ­se tts  S u p r e m e  Ju d ic ia l C o u r t  held the o r d e r  u n co n stitu tio n a l u n d e r th e  C o m m e rce  C la u s e .
H e ld :  T h e  C o m m e rce  C la u s e  does not p re v e n t th e  c ity  from  g iv in g  e ffe c t to the M a y o r ’s e x e cu tiv e  o rd e r . P p . 2 -1 1 .(a) W h en  a s ta te  or local g o v e r n m e n t e n te rs th e  m a rk e t as a p a rtic i­p a n t. it  is not su b je c t to  th e  r e s tr a in ts  o f  tn e  C o m m e rc e  C la u s e . 

H u g h e s  v . A le x a n d r i a  S c r a p  C o r p . ,  428 U .  S .  794: R e e v e s ,  I n c .  v. S t a k e ,  447 U . S .  429. In  a case like th e in sta n t o n e , th e o n ly  in q u iry  is w h e th e r  th e  ch a lle n g e d  p ro gram  co n stitu te d  d ir e c t  s ta te  o r  local p a rtic ip a tio n  in th e  m a r k e t . P p . 2—1.(b) In s o fa r  as the c ity  expen d ed  o n ly  its  ow n fu n d s in e n te r in g  into  co n stru ctio n  co n tra cts fo r  p ublic p ro je c ts , it w a s a m a rk e t p a rtic ip a n t an d  e n title d  to be treated  as such u n d e r th e ru le  o f  A le x a n d r i a  S c r a p  
C o r p .  E v e n  i f  im p lem en tatio n  o f  th e M a y o r 's  o r d e r  m ig h t h a v e  a s ig ­n ifican t im p act on sp ecialized co n stru ctio n  firm s e m p lo y in g  o u t-o f-sta te  r e s id e n ts , th is is n o : re le v a n t to the in q u iry  o f w h e th e r  th e  c ity  is p a r tic i­p a tin g  in th e  m ark etp lace  w hen it p ro v id e s fu n d s fo r  co n s tru c tio n . Im ­p act on o u t-o f-sta te  re sid e n ts figu res in th e  eq u a tio n  o n ly  a fte r  it is d e ­cided th a t th e  c ity  is re g u la tin g  the m a rk e t  ra th e r  th an  p a r tic ip a tin g  in i t , for o n iy  in the fo rm er case need it be d e te rm in e d  w h e th e r  a n y  bu rd en  on in te r s ta te  com m erce is p e rm itted  b y  th e  C o m m e r c e  C la u s e . .And. e v en  i f  th e  M a y o r's  o rd er is ch a ra c te r iz e d  as sw e e p in g  too b r o a d ly , such



u W H ITE v. MASS. C O U N C IL  OF CO N STR. E M PLO Y ER SSyllabuscharacterization is relevant only if the Commerce Clause imposes re­straints on the city's activity and is no help in deciding whether those restraints apply. Pp. 5-7.(c) Insofar as the Mayor’s order was applied to projects funded in part with funds obtained from certain federal programs, the order was affirmatively sanctioned by the pertinent regulations of those programs. Where the restrictions imposed by the city on construction projects fi­nanced in part by federal funds are directed by Congress, then no dor­mant Commerce Clause issue is presented. Pp. 7-9.384 Mass. 466, 425 N. E . 2l  346, reversed and remanded.
R e h n q u i s t ,  J . ,  delivered the opinion of the Court, in which B u r g e r ,  C. J . ,  and B r e n n a n ,  M a r s h a l l ,  P o w e l l ,  S t e v e n s ,  and O ’C o n n o r ,  J J . ,  joined. B la c k m u n ,  J . ,  filed an opinion concurring in part and dissenting in part, in which W h i t e ,  J . ,  joined.



NOTICE: This opinion is subject to formal revision before publication in the preliminary print of the United Slates Reports. Readers are requested to notify the Reporter of Decisions. Supreme Court of the United States. Wash­ington. D.C. 20543, of any typograpnical or other formal errors, m order that corrections may be made beiore the preliminary print goes to press.

SUPREME COURT OF THE UNITED STATES
N o . 81-1003K E V IN  H. W H ITE, e t c . ,  e t  a l . ,  PET IT IO N ER S v. M A SSA CH U SETT S C O U N C IL  OF CO N ST R U C­TION E M P L O Y E R S, IN C ., e t  a l .

O N  W R I T  O F  C E R T I O R A R I  T O  T H E  S U P R E M E  J U D I C I A L  C O U R T  O F  M A S S A C H U S E T T S[F e b r u a r y  28, 1983]
J u s t i c e  R e h n q u i s t  delivered the opinion of the Court.In 1979 the mayor of Boston, Massachusetts, issued an ex­ecutive order1 which required that all construction projects funded in whole or in part by city funds, or funds which the city had the authority to administer, should be performed by a work force consisting of at least half bona fide residents of Boston.2 The Supreme Judicial Court of Massachusetts decided that the order was unconstitutional, observing that
'T h e  e x e c u tiv e  o rd e r p ro v id e s:“ O n  a n y  con stru ctio n  p ro je c t  fu n d ed  in w h ole o r  in p a rt b y  C i t y  fu n d s , or fu n d s w h ich , in  a ccord a n ce  w ith  a fe d e ra l g r a n t  o r  o th e rw ise , th e  C it y  e x ­p e n d s o r  a d m in iste rs , an d  to  w h ich  th e C i t y  is a  s ig n a to r y  to  th e  co n stru c ­tio n  c o n tr a c t, th e  w o rk e r  h o u rs on a  c r a ft-b y -c r a ft  b a s is  sh a ll be p e r ­fo rm e d , in  accord a nce w ith  th e  co n tra c t d o cu m e n ts e sta b lish e d  h e re w ith , a s  fo llow s:a . a t  le a s t  50% b y  b o n a fide B o sto n  r e s id e n ts ;b . a t le a s t  A”- ' b y  m in o ritie s ;c . a t  le a st 10% by w o m e n ."O n ly  th e  re sid e n cy  re q u ire m e n t is  b e in g  ch a lle n g e d .’ In  1980, o f  a p p ro x im a te ly  5-182 m illion  e x p e n d e d  on c o n stru ctio n  in th e  C i t y  o f  B o s to n , som e 554 m illion , or 11%, w a s sp e n t on p r o je c ts  to w hich th e  e x e c u tiv e  o rd e r a p p lie d . O f  th is la tte r  a m o u n t, a p p ro x im a te ly  $34 m illion  re p re se n te d  p ro je c ts  b e in g  fu n d ed  in p a rt th ro u g h  fe d e ra l U rb a n  D e v e lo p m e n t A c tio n  G r a n ts  ( U D A G s ) .
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th e  C o m m erce  C la u se  “ p resents a clear ob stacle  to th e  city 's  o rd e r .”  384 M a ss . 446, 425 N .  E .  2d 346 (1981). W e g ra n te d  certio rari to decide w h e th er th e  C o m m e rce  C la u s e  o f th e  U n ite d  S ta te s  C o n stitu tio n , A r t .  3, § 8, cl. 3 , p re v e n ts  th e  c ity  from  g iv in g  e ffect to the m a y o r’s ord er. 455 U . S . 919 (1982). W e  now c include th a t it does n ot and r e v e rs e .
IW e  w ere first asked in H u g h e s  v . A l e x a n d r i a  S c r a p  C o r p . ,  426 U .  S .  794 (1976), to decide w h e th er sta te  and local g o v ­e rn m en ts are restrain ed b y  the C o m m e rce  C la u s e  w hen th ey  seek  to  e ffect com m ercial transactions not as “ re g u la to rs ”  b u t as “ m ark et p a rtic ip a n ts .” In  th a t case , th e  M a ry lan d  le g is la ­tu r e , in an a tte m p t to encourage th e  re cy clin g  o f  abandoned au to m o b iles, offered a b ounty for e v e ry  M a ry la n d -title d  au to ­m obile converted into scrap if  the scrap p rocessor supplied docum entation o f ow nership. A n  am endm ent to  the M a ry ­land s ta tu te  im posed more e x a c tin g  d o cu m en tation  re q u ire ­m ents on ou t-of-state than in -state  p ro cesso rs, who in turn dem anded more e x a c tin g  docum entation from  th ose w ho sold th e  ju n k e d  autom obiles for scrap . A s  a  re su lt , it becam e easier fo r those in possession o f th e  autom obiles to sell to in­sta te  processors. “ T h e  practical e ffect w as su b sta n tia lly  the sam e as i f  M arylan d had w ith draw n  a lto g e th e r  th e  a v a ila b il­ity  of bounties on hulks delivered b y  unlicen sed su pp liers to licensed non-M aryland p ro cesso rs.”  42.6 U . S . ,  a t 803, n. 13. In  upholding the M arylan d sta tu te  in the face o f  a  C o m m erce  C la u se  ch allen ge , we said  th a t “ fn lo th in g  in the p u rp o se  an i­m a tin g  the C o m m erce C lau se  p roh ibits a S t a t e , in th e ab ­sence of  congressional action , from  p a rtic ip a tin g  in th e m ar- Tte t ahd ex ercisin g  the r ig h t to fav o r its  own citizen s o v e r o th e r s ." 7 3 ., a t 810 (footnotes om itted). B e cau se  M a ry lan d  w as p artic ip a tin g  in the m a rk e t, ra th e r  th an  a c tin g  as a  m a r­k e t reg u lato r, we concluded th at the C o m m e rce  C la u s e  w as no t “ intended to require indepen^.-nt ju s t if ic a tio n ,” i d . ,  at 809, for th e sta tu to ry  bounty.

2 WHITE v. MASS. COUNCIL OF CONSTR. EMPLOYERS
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W e faced  the q uestion  again  in Reeves, Inc. v . Stake, 447 U .  S .  429 (1980), w hen confronted w ith  a  South D a k o ta  p olicy to  confine the sale  o f  cem en t b y  a sta te  operated cem en t p lant to  resid e n ts o f So u th  D a k o ta . W e  underscored th e  h o ld in g o f  Hughes v. Alexandria Scrap Corp., saying:“ T h e  basic d istinction  draw n  in. Alexandria Scrap be-: tw e e n  S ta te s  as m ark et p articip an ts and S ta te s  as m a r­k e t re g u la to rs  m akes good sen se and sound law ! A s  th a t  case e x p la in s , th e C o m m erce  C la u se  resp on d s p rin ­cip a lly  to s ta te  ta x e s  and re g u la to ry  m easures im p ed in g  fre e  p riv a te  tra d e  in the national m ark etp lace . [ C ita ­tion o m itted ]. T h e re  is no indication o f a co n stitu tio n al p lan to lim it the a b ility  o f the S ta te s  th em selves to o p er­ate fre e ly  in the fre e  m a r k e t .” 447 U . S . ,  a t 436-437 . 3W e  concluded th a t S o u th  D a k o ta , “ as a seller o f cem en t, u n ­q u estio n ab ly  fits th e  ‘m ark et p articip an t' label”  and applied th e  "g en e ral rule o f Alexandria Scrap." Id ., a t 440.
Alexandria Scrap and Reeves, th erefore , stand for th e  proposition th a t w hen a sta te  or local g o vern m en t en ters the m a rk e t as a p articip an t it is not su b je ct to the restra in ts  o f  th e  C o m m e rce  C la u s e . A s  we said in Reeves, in th is kind o f case th e re  is “ a  single in q u iry: w h eth er the ch allen ged ‘p ro ­

WHITE v. MASS. COUNCIL OF CONSTR. EMPLOYERS 3

* W e  a lso  noted th e  p o licy  in  su p p o rt o f  th is  lim itatio n  on th e C o m m e r c e  C la u s e :“ R e s tr a in t  in th is  a re a  is a lso  co u nseled  b y  co n sid e ra tio n s o f  s ta te  so v e r ­e ig n ty , th e  ro le  o f  each  S t a t e  ‘a s g u a rd ia n  an d  tr u ste e  for its  p e o p le ,’ H e im  v .  M c C a l l ,  239 U .  S .  175, 191 (1915), q u o tin g  A t k i n  v .  K a n s a s ,  191 U . S .  207, 222-223 (1903), and *the lo n g  re co g n iz e d  r ig h t  o f tr a d e r  o r m a n u fa c­t u r e r , e n g a g e d  in an  e n tir e ly  p r iv a te  b u sin e ss , fr e e ly  to e x e r c is e  h is  ow n in d e p e n d e n t d iscre tio n  as to  p a rtie s  w ith  w hom  he will d e a l.’ U n i t e d  
S t a t e s  v .  C o lg a t e  i£  C o . ,  250 U . S .  300, 307 (1919). M o re o v e r , s ta te  p ro ­p r ie ta r y  a c tiv it ie s  m a y  b e , an d  o ften  a r e , b u rd e n e d  w ith  th e  sa m e  r e s tr ic ­tio n s  im p osed  on p r iv a te  m a r k e t  p a rtic ip a n ts . E v e n h a n d e d n e ss  s u g g e s ts  t h a t , w h en  a c tin g  a s  p ro p r ie to rs . S ta te s  should  s im ila rly  sh a re  e x is t in g  fre e d o m s from  fe d e ra l c o n s tra in ts , in c lu d in g  th e  in h e re n t lim its  o f  th e * C o m m e r c e  C la u s e ."  447 U .  S . ,  a t 438-139 (footnotes o m itted ).
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g ra m  co n stitu ted  d irect s ta te  p articip atio n  in th e m a r k e t .” ’ 
I d , . ,  a t 436, n . 7. W e reaffirm  th a t p rin cip le  now .T h e  Su p rem e Ju d ic ia l C o u rt o f M a ssa ch u se tts  concluded th a t the C ity  o f B o sto n  is not p a rtic ip a tin g  in th e  m a rk e t in th e  sense d e scrib e d  in A l e x a n d r i a  S c r a p  C o r p .  and R e e v e s  becau se the o rd er applies w here th e  c ity  is a ctin g  in  a  nonpro­p rie ta ry  ca p a city , has a s ign ifican t im p act on in te rs ta te  com ­m erce , is m ore sw ee p in g  than n e ce ssa ry  to ach ie v e  its  o b je c­t iv e s , and app lies to funds th e  c ity  rece ive s fro m  fed eralg r a n ts . 384 M a s s ., a t  , 425 N . E .  2d, a t 354-355. F o rth e sam e reasons th e  cou rt found th a t th e  c ity  is n ot a  m a rk e t p artic ip a n t, it concluded th a t th e  e x e cu tiv e  o rd er v io la te d  the su b sta n tiv e  re stra in ts  o f th e  C o m m e rce  C la u s e .4 I b i d .I IP e titio n e rs  and resp on d en ts b o th , to a  g re a te r  or le sse r  e x ­te n t, seek  to h ave  us decide questions not p resen ted  by the record in this case . In  su p p o rt o f the M a ssa ch u se tts  cou rt's  fin d ing th a t the c ity  is a ctin g  in a n o n p ro p rie ta ry  ca p a city , resp on d en ts u rge  th a t m uch o f the constru ction  s u b je c t to the m a y o r’s order in volved nonpublic p ro jects  th a t w ere  financed la rg e ly  through p riv a te  fun d s. W h ile  the m a y o r's  ord er by its  term s would ap p e a r to  apply to such co n stru ctio n , th ere is sim p ly  n othing in the record before us to su pp ort th e  conclu­sion th a t city  funds w ere used for th ese  ty p es  o f co n stru ctio n  p ro je cts . R e sp o n d e n ts , had th e y  w ished to raise th is  q u es­tio n , w ere o bligated  to o ffe r  som e evid ence th a t c ity  funds and p riv a te  funds w ere used jo in tly  to finance co n stru ctio n  o f som e o f the p ro jects  w hich w ere in fa ct su b je cte d  to the p ro ­visions o f the m a y o r’s order; n o th in g in the record su pp orts such a co n clu sion .5 T h e  only issues before u s, th e n , are the‘ Respondents made several other challenges to the order, none of which are before us. Respondents also directed challenges to resident preferences contained in other state and local laws. None of these provi­sions is before us.‘ The case was submitted below on an agreed statement of facts. The

4 WHITE v. MASS. COUNCIL OF CONSTR. EMPLOYERS
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p ro p rie ty  o f a p p ly in g  the m ayor's e x e cu tiv e  ord er to  p ro jects  •foR tfetTw H olly w ith  c ity  fu n d s and p ro jects  funded in p a rt w ith  fed era l funds^ W e  address ftrst th e  ap p lfca tftn  01 the 6 r3 er to city~fimtfed p ro je cts .T h e  S u p re m e  Ju d ic ia l C o u rt o f M a ssa ch u se tts  exp ressed  re se rv a tio n s  as to the application o f the “ m ark et p a rtic ip a ­tio n ”  p rin cip le  to th e  c ity  h ere, reaso n in g  th a t “ th e  im ple­m en tatio n  o f the m a y o r’s order w ill h ave a s ign ifican t im p act on th ose firm s w hich e n g zg e  in specialized areas o f co n stru c­tio n  and em ploy p erm an en t w orks crew s com posed o f  out-of-S ta te  r e s id e n ts .”  384 M a s s .. a t  , 425 N . E .  2d. a t 354.E v e n  i f  th is conclusion is fa ctu a lly  c o rre c t ,6 it is  not re le v a n t
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o n ly  re fe r e n c e  in t h a t  s ta te m e n t  to th e  fu n d s a ffe c te d  b y  th e  o r d e r  p ro v id e s:" T h e  a p p r o x im a te  d o lla r  v a lu e  o f  c o n stru ctio n , b o th  p r iv a te  an d  p u b lic , w ith in  th e  C i t y  o f  B o sto n  in 1980 w a s SJ8 2 .8 S 6 .0 0 0 : o f th a t a m o u n t a p p r o x i­m a te ly  5 4 ,421.040 re p re se n te d  co n stru ctio n  p ro je c ts  'fu n d ed  in  w h ole o r  in p a rt b y  C i t y  fu n d s , o r  fu n d s w h ich , in acc o rd a n ce  w ith  a fe d e ra l g r a n t or o th e r w is e , th e  C i t y  e x p e n d s  o r a d m in is te rs , and to w hich th e  C i t y  is a s ig ­n a to r y  to  th e  co n stru ctio n  c o n tr a c t ’ to w hich  th e  E x e c u t iv e  O r d e r , b y  its  te r m s , w a s  a p p lic a b le . O f  th a t  S54.421.040 a p p r o x im a te ly  S34.000.000 r e p r e s e n te d  p ro je c ts  in v o lv in g  U rb a n  D e v e lo p m e n t A c tio n  G r a n t s ."  A g r e e d  S ta te m e n t  o f  F a c t s , at. A 4 2 .‘ T h e  re co rd  d o es n ot re a d ily  su p p o rt a  fin d in g  o f  "s ig n ific a n t  im p a c t"  on firm s  e m p lo y in g  o u t-o f-s ta te  r e s id e n ts . T h e  p a rtie s  s t ip u la te d  th a t a 
" 3 m a l l  n u m b e r  o f  p la in t if f  c o n tra cto rs a r e  o u t-o f-s ta te  c o n tra c to rs  w ho h a v e  r e g u la r  an d  p e rm a n e n t w o rk  crew s c o m p rise d  e n tir e ly  o f  o u t-o f-s ta te  r e s id e n ts . T h e s e  c o n tra c to rs  fo r  the m ost p a rt a re  th o se  w h o p e rfo rm  s p e c ia lty  w o rk . . . . "  A g r e e d  S ta te m e n t  o f  F a c t s , a t  A 4 1  (em p ha sis a d d e d ). A lth o u g h  th e  p a rtie s  a lso  stip u la te d  th a t so m e o u t-o f-s ta te  w o rk ­e r s  w ho w o u ld  o th e rw ise  h a v e  b e e n  em p lo yed  on th e  p ro je c ts  w o u ld  be u n ­e m p lo y e d  an d  th a t  so m e o u t-o f-sta te  c o n tra c to rs  w ould be d isc o u ra g e d  fro m  b id d in g  on p u b lic  co n stru ctio n  w o rk , A g r e e d  S ta te m e n t  o f  F a c t s , a t A - 3 7 , th e  re co rd  does n o t re v e a l th a t  an y  s ig n ific a n t n u m b e r o f o u t-o f-s ta te  w o rk e rs  o r  c o n tra cto rs  has w ith d ra w n  from  th e  co n stru ctio n  m a rk e t  b e ­c a u se  o f  th e  o rd e r . F u r th e r m o r e , the d a ta  in th e  re co rd  does not sh ow  th a t  th e  in cre a se d  e m p lo y m e n t o f  c ity  re s id e n ts  in p u b licly  fu n d ed  co n ­str u c tio n  p ro je c ts  has b een  accom p a n ied  b y  a d e clin e  in  th e  p e r c e n ta g e  o f

\
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to  th e  in q u iry  o f w h eth er th e  city  is p a rtic ip a tin g  in th e  m a r­k e tp la ce  w hen it  p ro vides c ity  funds fo r  b u ild in g  co n stru c­tio n . I f  the c ity  is a m arK et p artic ip a n t, th en  th e  C o m m erce  C la u s e  estab lish es no b a rr ie r  to conditions su ch  as these w h ich  th e  c ity  dem ands for its p artic ip a tio n . Im p a c t on out- o f-sta te  resid en ts figu res in  the equ ation  only a fte r  it  is de­cided th a t the c ity  is r e g u la tin g  th e  m a rk e t ra th e r  th a n  p ar­tic ip a tin g  in it , fo r on ly  in the fo rm er case need it be d eterm in ed  w h e th er an y burden on in te rsta te  com m erce is p erm itte d  b y  th e C o m m e rce  C la u s e .T h e  sam e m ay be said  o f the M a ssa ch u se tts  co u rt’s finding th a t the e x ecu tiv e  o rd er sw eeps too b ro a d ly , c re a tin g  more b urden tKanTs necessa ry  to accom plish its  sta te d  o b je ctiv e s .
I d . ,  a t  , 425" N .  i l .  2d , a t 355. W h ile  re le v a n t j f  theC o m m e rce C la u se  im poses re stra in ts  on the, citv^s a c tiv ity ?  th is  c h a r a c te r iz a tio n js  o f  no h e lp d m  d ecid in g  w h e tH e F th o se  •restra in ts  app ly. T h e  M a ssa ch u se tts  co u rt relied in p art on d fiF d e c is io n lir ^ ic / c / m  v. O r b e c k ,  437 U . S .  518 (1978), say ­in g  th a t “ as in H i c k l i n ,  s u p r a ,  th e re  is a b road ly  draw n  s ta t­u te  w hich sw eeps fa r  w id er than m erely  fa v o rin g  unem ployed or u nderem p loyed local r e s id e n ts .”  I b i d .In  H i c k l i n  \ve  considered an A la s k a  s ta tu te  w hich required em plo ym en t in all w ork connected w ith oil and g a s  leases to w hich th e  S ta te  w as a p a r ty  to be o ffered first to “q u alified” A la s k a  resid en ts in p referen ce to n o n resid en ts. T h e  S ta te  so u g h t to ju s tify  the " A la s k a  H ir e "  law  on the gro u n d  th at th e  u n d e rly in g  oil and g a s  w ere ow ned by the S ta te  itse lf. A n a ly z in g  the case u n d er the P r iv ile g e s  and Im m u n ities C la u se  o f  A r t . I V ,  § 2 , c l. l . AVe held t hnt mr»rr> m vnprfihip n f n n a tu r a L n is o u rc e -d id -n o L in all c ircu m stan ces re n d e r a  s ta te regu lation _sn ch as the " A lask a  H im .” law  im mnnp from  ntt.ncjr u n der th a t clau se. W e  su m m arized  our view  o f  the A la s k a  "statute in these w ords:

6 WHITE v. MASS. COUNCIL OF CONSTR. EMPLOYERS

out-of-state residents. See Agreed Statement of Facts, at Appendix E.



81-1003— OPINION

“In sum, the Act is an attempt to force virtually all busi­nesses that benefit in some way from the economic ripple effect of Alaska’s decision to develop its oil and gas re­sources to bias their employment practices in favor of the State’s residents.” 437 U . S ., at 531.Even though respondents no longer press the Privileges and Immunities Clause holding of Hicklin  in support of their - Commerce Clause argument, we note that on the record be­fore us the application of the mayor’s executive order taxon- tracts involving only city funds does not represent the sorto f “attempt to force virtually all businesses thaTbenenTufsome way rrom the economic ripple effect*' of the city's-decisibrfto enreF'Tnto'coniraccs for construction projects “to bias their employment practices in favor of the [city’s] residents.” 7 The Supreme Judicial Court of Massachusetts also ob­served that “a significant percentage of the funds affected by the order are received from Federal sources.” 384 Mass., at , 425 N. E . 2d, at 354. The record does indicate that ofapproximately $54 million expended on projects affected by the mayor's executive order, some $34 million represented projects being funded in part through Urban Development
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’ J u s t i c e  B la c k m u n ’s o pinion d is s e n tin g  in p a r t , p o s t ,  a r g u e s  th a t  th e m a y o r's  o rd e r  g o e s  b e y o n d  m a rk e t p a rticip a tio n  b eca u se  it  r e g u la te s  e m ­p lo ym e n t c o n tra c ts  b e tw e e n  p u blic c o n tra c to rs  and th e ir  e m p lo y e e s . W e a g r e e w ith  J u s t i c e  B la c k m u n  th a t th e r e are so m e lim its  on a s ta te  or local g o v e r n m e n t’s a b ility  to  im p ose r e s tr ic tio n s  th a t  reach b e y o n d  th e  im ­m ed ia te  p h rtl CS w u h w h ich  th e g o v e rn m e n t tr a n s a cts b u s in e s s . " C f . . ,
' H i c k l i n  v . Q r le c k ,  -t37”U .  S .  518, 529-531 (1978k W e  lin'd It U n n e ce ssa ry  jin th is  c a se  to d efin e  th o se  lim its  w ith  p re cis io n , e x ce p t to  s a y  th a t ,y y £  (th in k  th e C o m m e rc e  C la u s e  does not re q u ire  th e c ity  to sto p  a t  th e  b o u nd- f~ar y  o f  fo rm a l p r iv ity  o f  c o n tr a c t. In  th is  c a s e , th e m a y o r's  e x e c u t iv e  o rd er 'C o v e rs a d is c r e te , id e n tifia b le  c la ss o f  eco n om ic a c t iv ity  in w h ic h  th e  c ity  is a  m a jo r  p a rtic ip a n t. E v e r y o n e a ffe c tt J  b y  th e o rd e r  is, in a  s u b s t a n t ia l j f  in form a l s e n s e , " w o r k in g  fo r  t h e c i t y ."  'W h e r e v e F t l i e  l im itT o T Ih e  m a r k e t  i p a rticip a tio n  e x ce p tio n  m a y l i e ,  w e co n clu d e th a t th e  e x e c u t iv e  o r d e r  in -  th is  case  fa lls  w ell w ith in  th e  scop e o f  A le x a n d r i a  S c r a p  an d  B e e v e s .
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Action Grants (UDAGs).8 While the record assigns specific dollar amounts only for UDAGs, the parties also have stipu­lated that the executive order applies to Community Devel­opment Block Grants (CDBGs) and Economic Development Administration Grants (EDAGs).9But all of this proves too much. The Commerce Clause is a grant of authority to Congress, and not a restriction on the authority of that body. See American Power & Light Co. v.

8 WHITE v. MASS. COUNCIL OF CONSTR. EMPLOYERS

' N o t  a ll U D A G  p r o je c ts  in  B o sto n  h a v e  b e e n  su b je c te d  to th e  e x e c u tiv e  o rd e r . H U D  p u b lica tio n s in d ica te  th a t  in 1980 B o s to n  re ce iv e d  $28,600,000 th ro u g h  U D A G s  and th a t  th is  m o n e y  w as to  b e  s p e n t on p ro je c ts  co stin g  a  to ta l o f  $397,000,000. U D A G  P r o je c t  A p p r o v a l L is t . R e g io n  I ,  D e p a r tm e n t o f  H o u s in g  and U r b a n  D e v e lo p m e n t, a t  1 ( B o sto n , M a s s ..  F e b . 9 , 1982). W h ile  w e do not know  w h a t p e r c e n ta g e  o f  the $34,000,000 sp e n t on p ro je c ts  a ffe cte d  b y  th e  e x e c u tiv e  o rd e r  w a s  in fa ct U D A G  m o n ey , w e do kno w  th a t  o ve ra ll U D A G  fu n d s co m p rise d  IC o  o f  the to ta l c o sts  o f  p r o je c ts  th e y  w ere  ex p e n d e d  on.' U D A G s  are a d m in iste re d  b y  th e  D e p a r tm e n t o f  H o u s in g  an d  U rb a n  D e v e lo p m e n t p u rsu a n t to  th e H o u sin g  and C o m m u n ity  D e v e lo p m e n t A c t  o f  1977, 42 U . S .  C .  §5318 (S u p p . I V  1980). T h e  H U D  r e g u la tio n s  gov- e m in g  th e  p ro g ra m  a re  found a t  24 C F R  P a r t  570, S u b p a r t  G  (1982). C D B G s  a r c  ad m in iste re d  b y  H U D  p u rsu a n t to th e  H o u s in g  an d  C o m m u ­n ity  D e v e lo p m e n t A c t  o f  1974, 42 U .  S .  C .  § 5301 e t  se q . (1976 &. S u p p . I V  1980). and th e im p le m e n tin g  re g u la tio n s  a t  24 C F R  P a r t  570 (1982). E D A G s  a re  a d m in iste re d  b y  th e D e p a r tm e n t o f  C o m m e rc e  in a cc o rd a n ce  w ith  th e P u b lic  W o r k s  an d  E co n o m ic D e v e lo p m e n t A c t  o f 1965, 42 U .  S .  C .  §3131 e t se q . (1976 an d  S u p p . I\  1980), an d  th e  im p le m e n tin g  r e g u la tio n s  a t  13 C F R  P a r t  305 (1982).R e s p o n d e n ts  h a v e  a sse rte d  in th is  C o u r t  t h a t  th e  e x e c u tiv e  o r d e r  also a p p lie s to h in d s th e  c ity  re ce iv e s from  th e  D e p a r tm e n t o f  T r a n s p o r ta t io n . In  th e  A g r e e d  S ta te m e n t  o f  F a c ts  th e p a r tie s  stip u la te d  t h a t  a  r e s id e n t p re fe re n c e  in a s ta te  s ta tu te  ch a lle n g e d  b elo w  a p p lie d  to  D O T  fu n d s. A g r e e d  S ta te m e n t  o f  F a c t s , a t  A 4 5 . T h e r e  is , h o w e v e r , n o th in g  in th e re co rd  to in d ica te  th a t  D O T  funds a re  a ffe c te d  b y  th e  o rd e r . In  fa c t , the p a rtie s  stip u la te  th a t  th e  a ffe cte d  fe d e ra l fu n d s com e fro m  U D A G s ,  C D B G s ,  and E D A G s .  A g r e e d  S ta te m e n t o f  F a c t s ,  a t  A 4 3 -A 4 4 . W ith o u t su p p o rt in  th e  reco rd  fo r  a  co n tra ry  co n c lu sio n , w e d ecid e  th is  c a se  as th o u g h  D O T  funds a r e  not in v o lv ed . S e e  R a m s e y  v . U M \V ,  401 U .  S .  302, 312 (1971); T y r r e l l  v . D i s t r i c t  o f  C o lu m b i a .  243 U . S .  1, *1-6 (1917).
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S E C ,  329 U . S . 90 (1946); G ib b o n s  v . O g d e n ,  9 W h e a t . 1 (1S24). C o n g re s s , unlike a sta te  leg is la tu re  a u th o rizin g  sim i­la r  exp e n d itu re s, is not lim ited b y  an y n e g a tiv e  im plications o f  the C o m m erce  C la u s e  in the exercise  o f its  sp en d in g p ow er. WTiere sta te  or local g o vern m en t action is specifi­ca lly  au th orized b y C o n g re s s , it is not su b je ct to the C o m ­m erce C la u se  even  i f  it  in terferes w ith in te rsta te  com m erce. 
S o u t h e r n  P a c i f i c  C o .  v .  A r i z o n a ,  325 U . S . 761, 769 (1945). T h u s , i f  th e  restrictio n s im posed b y  the o ity  on constru ction  p ro jects financed in p art b y federal funds are directed  b y C o n g re ss  then no d orm an t C o m m erce  C la u s e  issue is p resen ted .A n  exam ination  o f the applicable s ta tu te s  rev e als  th a t th ese federal p rogram s w ere intended to en co u rage econom ic rev ita lizatio n , inclu d ing im proved op portunities for the poor, m in o rities, and u n e m p lo y ed .10 E x a m in a tio n  c f  the re g u la ­tions set forth in the m argin  indicates th at the m ayor's e x e c u ­tiv e  order sounds a harm onious note; the federal regu lation s for each program  a ffirm a tiv e ly  p erm it the typ e c f  parochial fav o ritism  exnressed in the o rd e r .11
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‘“ S e e  42 U . S .  C .  a 5318 (S u p p . I V  1980) ( U D A G s ) ;  42 U .  S .  C .  §5301 (1976 and S u p p . I V  1980) ( C D B G s ) ;  42 U .  S .  C .  3131 (1976) ( E D A G s ) .•' In  issu in g  im p le m e n tin g  re g u la tio n s  to c a m 1 o u t its  a u th o r ity  u n d er th e  U D A G  p ro g ra m , H U D  re q u ire s  th a t a c ity  c e rtify  t h a t  its p ro je c t  w ould not b e u n d e rta k e n  b y  th e  p r iv a te  se c to r  w ith o u t p u b lic  fu n o s and th a t  th e p ro je c t w ill a lle v ia te  econom ic d istr e s s  b y  h e lp in g  th e  p o o r, m in o r­itie s . and u n e m p lo y e d . 21 C F R  § 570.458(c) (1982). T h e  r e g u la tio n s  fu r­th e r  p ro vid e  th at th e  c ity  m u st "co m p ly  w ith  . . . S e c tio n  3 o f  th e H o m in g  an d  U rb a n  D e v e lo p m e n t A c t  o f  1968. as a m e n d e d , an d  im p le m e n tin g  r e g u ­lation s a t 24 C F R  P a n  135." 24 C F R  § 570.458(c)(14)(ix)(D) (1982). T h e  r e g u la tio n s  im p le m e n tin g  th a t  A c t  p ro v id e  th a t “ to th e  g r e a te s t  e x te n t  fe a­sib le  o p p o n u n itie s  fo r tr a in in g  an d  em p lo y m e n t a r is in g  in co n n e ctio n  w ith  th e  p la n n in g  and c a r r y in g  o u t o f  a n y  p ro je c t  .s s is tc d  u n d e r a n y  su ch  p ro ­g r a m  be r iv e n  to lo w e r incom e p e rso n s r e s id in g  in  th e  a r e a  o f  s u c h  p r o je c t .  . . . "  24 C F R  § 135.1(a)(2)(i) (1982) (em p h a sis ad d ed ).S im ila r ly , C D B G  re g u la tio n s  pro v id e  th a t  a re cip ie n t o f  fu n d s  m u st "co m p ly  w ith  se ctio n  3 o f  th e  H o u s in g  and U rb a n  D e v e lo p m e n t A c t  o f  1968,
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IIIWe hold that on the record before us the application of the mayor’s executive order to the contracts in question did not violate the Commerce Clause of the United States Constitu­tion.12 Insofar as the city expended only its own funds in en­

10 WHITE v. MASS. COUNCIL OF CONSTR. EMPLOYERS

as amended, requiring that to the greatest extent feasible o p p o r t u n i t i e s  t o r  
t r a i n i n g  a n d  e m p lo y m e n t  be g iv e n  to  lo w e r - in c o m e  r e s id e n t s  o f  th e  p r o je c t  
a r e a  and contracts for work in connection with the project be awarded to eligible business concerns which are located in, or owned in substantial part by, persons residing in the area of the project." 24 C F R  § 570.307(m) (1982) (emphasis added).ED A G  regulations provide that*'[t)he maximum feasible employment of local labor shall be made in the construction of public works and development facility projects receiving di­rect grants and loans. Accordingly, every contractor and subcontractor undertaking to do work on any such project which is or reasonably may be done as on-site work, shall be required to employ in carrying out such con­tract work, qualified p e r s o n s  w h o  r o q u l a r l y  re s id e  i n  th e  d e s ig n a t e d  a r e a  
w h e r e  s u c h  p r o je c t  is  to  be lo c a t e d ,  or in the case of economic development centers, qualified persons who regularly reside in the c nter or in the adja­cent or neamy redevelopment areas within the economic development dis­trict. . . ."  13 C F R  5 305.54(a) (1982) (emphasis added).12 Respondents ask us to decide whether the executive order offends the Privileges and Immunities Clause of Art. IV, 52. cl. 1. which provides: “The Citizens of each State shall be entitled to ail Privileges and Immuni­ties of Citizens in several States." In addressing this issue, the Massachu­setts court said:"The preference is for inhabitants of the city, and its ‘negative’ effect is felt in significant part by other citizens of the Commonwealth, as well as by residents of other States. In such circumstances it may be more difficult to find a violation of the privileges and immunites clause because the dis­crimination adversely affects citizens of the Commonwealth as well." 38-1 Mass., a t  , 425 N. E . 2d, at 35-1.Because of its disposition under the Commerce Clause, however, the court did not resolve this issue.This question has not been, to any great extent, briefed or argued in this Court. We did not grant certiorari on the issue and remand without pass­ing on its merits. See G e n e r a l  T a lk i n g  P i c t u r e s  C o r p .  v. W e s t e r n  E l e c t r i c  
C o . ,  304 U. S . 175, 177-178 (1938).
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tering into construction contracts for public projects, it was a market participant and entitled to be treated as such under the rule of Hughes v. Alexandria Scrap Coi~p., supra. Inso­far as the mayor’s executive order was applied to projects funded in part with funds ohtained from the federal programs described above, the order was affirmatively sanctioned by the pertinent regulations o f  those programs. The judgment of the Supreme Judicial Court of Massachusetts is therefore reversed, and the case is remanded to that court for proceed­ings not inconsistent with this opinion.
It  is so ordered.
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SUPREME COURT OF THE UNITED STATES
No. 81-1003K E V IN  H . W H IT E, e t c . ,  e t  a l . ,  P E T IT IO N E R S v. M A SSA C H U SET T S C O U N C IL  OF C O N ST R U C ­TION E M P L O Y E R S , IN C ., e t  a l .

O N  W R I T  O F  C E R T I O R A R I  T O  T H E  S U P R E M E  J U D I C I A L  C O U R T  o r '  M A S S A C H U S E T T S[February 28, 1983]
J u s t i c e  B l a c k m u n ,  with whom J u s t i c e  W h i t e  joins, concurring in part and dissenting in part.I agree with the Court that this case presents two issues: (1) the validity of the mayor’s executive order as applied to projects funded entirely by the city of Boston with its own revenues, and (2) the validity of the order as applied to projects funded in pan with federal revenues pursuant to certain congressionally created grant programs.

IRespecting the second issue, I am in agreement with the Court’s conclusion that Congress, in creating the grant pro­grams in question, specifically authorized “the type of paro­chial favoritism expressed in the order." Ante, at 9. As the Court holds, Congress unquestionably has the power to au­thorize state or local discrimination against interstate com­merce that otherwise would violate the dormant aspect of the Commerce Clause. Prudential Ins. Co. v. Benjam in, 328 U . S. 408, 418-427 (1946).1
1 B e c a u s e  th e  C o u r t  does not p a ss  on t h "  p o ssib le  in v a lid ity  o f  th e  e x e c u ­t iv e  o rd e r  u n d e r  th e  P r iv ile g e s  a n d  Im m u n u ie s  C la u s e , U .  S .  C o n s t . ,  A r t .  i 'V ,  § 2 , cl. 1, it  h as no o ccasion  to  d e te rm in e  w h e th e r  C o n g r e s s  m ay a u ­th o r iz e , th ro u g h  a ffirm a tiv e  le g is la tio n , w h a t o th e rw ise  w o u ld  b e  a v io la­tio n  o f  th a t  C la u s e . T h is  q u e stio n  m a y  p re se n t c o n s id e r a tio n s  d iffe re n t fro m  th o se  p re se n te d  b y  th e  d o rm a n t C o m m e rc e  C la u s e . S e e  L .  T r ib e , A m e r ic a n  C o n stitu tio n a l L a w  § 6 -3 1 , a t  *103, n . 18 (1978). F o r  th e  reasons
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III do not agree, however, with the Court’s holding that the executive order is immune from Commerce Clause scrutiny insofar as it applies to city activities undertaken without spe­cific congressional authorization!     ^The Court rejects certain arguments advanced by the Su­preme Judicial Court of Massachusetts as relevant only if the order were “regulation of,” rather than “participation in,” the market. Ante, at 6-7. The Court holds that the order is the latter rather than the former because, in the Court's view, it “falls well within the scope,” ante, at 7, n. 7, of the Court’s decisions in Hughes v. Alexandria Scrap Corp., 426 U . S. 794 (1976), and Reeves, Inc. v. Stake, 447 U. S. 429(1980). With due respect, this plainly is not so.In Alexandria Scrap, the effect of the Maryland statute was to offer a subsidy only to scrap processors located within the State. See 426 U. S ., at 803, n. 13. The Court held that a State, free from Commerce Clause scrutiny, may enter “the market as a purchaser, in effect, of a potential article of inter­state commerce" and “restrict] its trade to its own citizens or businesses within the State,” Id ., at 808. Alexandria 

Scrap thus permits a State to prefer its residents as direct recipients of certain subsidies. See Reeves, 447 U. S ., at 440, n. 14 (discussing Alexandria Scrap).In Reeves, South Dakota refused to sell cement to out-of- state consumers until the orders of all in-state customers were filled. The Court held that the Commerce Clause is not implicated when a State prefers its own residents as di­rect purchasers of state-produced goods. Neither Reeves nor Alexandria Scrap, however, went beyond ensuring that the States enjoy “ ‘the long recognized right of trader or man­ufacturer, engaged in an entirely private business, freely to exercise his own independent discretion as to parties with

2 WHITE v. MASS. COUNCIL OF CONST.R. EMPLOYERS

g iv e n  b y  th e C o u r t , a n t e ,  a t  10, n . 12, I also  d eclin e to  re a c h  th is  issu e .



81-1003— CONCUR & DISSEN f

W H I T E  v .  M A S S .  C O U N C I L  O F  C O N S T R .  E M P L O Y E R S  3whom he will deal.'” Reeves, 447 U . S ., at 438-439, quoting 
United. States v. Colgate & Co., 250 U . S. 300, 307 (1919).Boston's executive order goes much further. The city has not attempted merely to choose the “parties with whom [it] will deal.” 2 Instead, it has imposed as a condition of obtain­ing a public construction contract the requirement that p ri­
vate firm s  hire only Boston residents for 50% of specified jobs.3 Thus, the order directly restricts the ability of pri­vate employers to hire nonresidents, and thereby curtails nonresidents’ access to jobs with private employers. I had thought it well established that, under the Commerce Clause, States and localities cannot impose restrictions granting their own residents either the exclusive right, or a priority, to pri­vate sector econon c opportunities. See H .P . Hood & Sons v. Du Mond, 336 U . S. 525 (1949); Pennsylvania  v. West V ir­
ginia, 262 U . S. 553 (1923); cf. Hicklin  v. Orbeck, 437 U . S. 518 (1978) (decided under the Privileges and Immunities Clause).Such restrictions are not immune from attack under the Commerce Clause solely because the city has imposed them as conditions to its contracts with private employers. In 
Ree.ss, the Court, T thought, carefully explored reasons the policy there at issue might not have been entitled to the mar­ket participant exemption, notwithstanding the policy’s es­sentially proprietary nature. 447 U. S ., at 440-447. The Court also observed that the line between “market partici­pant” and “market regulator” is not always bright: “South Dakota, as a seller of cement, unquestionably fits the ‘market

• H a d  th e  c ity  decid ed  to lim it its  o w n  h ir in g  to B o sto n  r e s id e n ts , its  d ecisio n  w ould a lm ost c e rta in ly  h a v e  b een  p e rm issib le  u n d e r M c C a r t h y  v. 
P h i l a d e l p h i a  C i v i l  S e r v ic e  C o m m 'n ,  42-1 U . S .  6-15 (1976). a s w ell a s  R e e v e s  an d  A l e x a n d r i a  S c r a p .• T h a t  th e  o rd e r lim its  the p re fe re n c e  to 50% o f th e  co v e re d  jo b s  is , o f  c o u rse , not re le v a n t to th e  a p p lic a b ility  o f  th e  m a r k e t p a rtic ip a n t e x e m p ­tio n . I f  su ch  p re fe re n ce s d o  not im p lica te  th e  d o rm a n t C e m n e r r p  C la u s e , th e y  are im m u n e ev en  i f  th ey  ap p ly  to 100% o f  a  c o n tra c to r 's  jo b s .
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4 W H ITE v. MASS. COUNCIL Or CONSTR. E M P L OYERSp artic ip a n t’ lab el m ore co m fo rtab ly  th an  a S ta te  a c tin g  to su bsidize local scrap  p ro ce sso rs ."  I d . ,  a t 440. S e e  i d . ,  a t 440, n . 14 (“ W e  h ave no occasion h ere to  inquire w h e th e r  su b ­sid y  p ro gram s unlike th a t in volved  in A l e x a n d r i a  S c r a p  w ar­ra n t ch ara cteriza tio n  as p ro p rie ta ry , ra th e r  th an  re g u la to ry , a c tiv ity ” ).T h e  line b etw een  regu lation  and m a rk e t p articip atio n , for p u rp o ses o f  th e  C o m m erce  C la u s e , should be draw n w ith  re f­erence to  th e  co nstitu tional valu es g iv in g  r ise  to th e m ark et p artic ip a n t exem p tio n  itse lf. A s  the C o u rt reco gn ized in 
R e e v e s ,  the m ost im p ortan t o f th ese  is th a t h isto rica lly  the “ C o m m e rce  C la u s e  responds p rin cip ally  to sta te  ta x e s  and re g u la to ry  m easu res im peding p riv a te  trade in th e  national m a rk e tp la ce ” ; it  w as not designed “to  lim it the a b ility  o f the S ta te s  th e m selv es to  op erate  fre e ly  in the fre e  m a r k e t .” 
R e e v e s ,  447 U .  S . ,  a t 437 (em phasis added). T h e  C o u r t also ob served  th a t the dia^inction betw een p articipatio n  and r e g u ­lation re sts  on core notions of s ta te  so v e re ig n ty , coupled w ith the trad itio n al r ig h t o f pr 'v a te  tra d e rs to determ in e th e  iden­tities  o f  th e ir  b a rg a in in g  p artn ers free from  g o v e rn m e n ta l in­te rfe re n ce . I d . ,  at 438-439. T h e  legitim acy o f a claim  to the m ark et p articip an t exem p tio n  th u s should tu rn  p rim a rily  on w h eth er a p articu lar sta te  action m ore closely  resem b les an a tte m p t to im pede trad e am on g p riv a te  p a rtie s , or an a t­te m p t, analogous to the accustom ed r ig h t o f m erch an ts in the p riv a te  secto r , to go vern  the S ta te ’s own econom ic conduct and to d eterm in e the p artie s w ith whom  it wall deal.T h e  sim ple u nilateral refu sals to deal the C o u r t  encoun­tered  in  R e e v e s  and A l e x a n d r i a  S c r a p  w ere re la tiv e ly  pure exam p les o f a s e lle r ’s or p u rch a se r ’s sim ply ch oosing its  b ar­g a in in g  p a rtn e rs, “ long reco gn ized ”  as th e  r ig h t o f trad ers in our free e n te rp rise  sy ste m . T h e  execu tiv e  o rd er in this case, in notable co n trast, b y  L i  term s is a d irect a tte m p t to go vern  p riv a te  econom ic relatio n sh ip s. T he p ow er to d ictate  to an o th er those w ith w hom  h e  m ay  deal is view ed w ith  suspi­cion and closely  lim ited in the co n te xt o f p u rely  p riv a te  eco-
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W H I T E  v. M A S S .  C O U N C I L  O F  C O N S T R .  E M P L O Y E R S  5nom ic re la tio n s .4 W h e n  exercised  b y  g o v e rn m e n t, su ch  a p ow er is  the essence o f regu lation .A tte m p ts  d irectly  to co n strict p riv a te  econom ic choices th ro u g h  contractu al conditions are  p a rticu la rly  akin  to  re g u ­lation  b ecau se, unlike sim ple refu sals to deal b u t like conven-
* C o m p a r e  U n i t e d  S t a t e s  v . C o lg a t e  &  C o . ,  250 U .  S .  300, 307 (1919) (u n q u estio n ed  r ig h t  o f  tr a d e r  u n ila te ra lly  to  re fu s e  to d e a l w ith  th o s e  r e ­ta ile r s  w ho do not a d h e re  to r e ta il p rice  sc h e d u le ) , re lied  upon in  R e e v e s ,  447 U .  S . ,  a t  439, w ith  U n i t e d  S t a t e s  v . P a r k e ,  D a v i s  &  C o . ,  362 U .  S .  29, 4 5 -4 6  (1960) (tra d e r v io la te s  S h e rm a n  A c t  b y  in d u c in g  w h o le s a le rs  to r e fu s e  to d ea l w ith  re ta ile r s  w ho w ill n o t a d h e re  to  p r ic e  sc h e d u le ) , and 

U n i t e d  S t a t e s  v . A r n o ld ,  S c h w in n  &  C o . ,  388 U .  S .  365, 382 (1967) (‘‘[o]nce th e m a n u fa c tu re r  h as p a rte d  w ith  tit le  and r is k , he has p a rte d  w ith  d o m in ­ion  o v e r  th e  p ro d u ct, an d  h is e ffo r t  th e r e a fte r  to  r e s tr ic t  te r r ito r y  o r  p e r­so n s to w h om  th e p ro d u ct m a y  b e tr a n s fe r r e d ”  v io la te s  th e  S h e r m a n  A c t) , and C o n t i n e n t a l  T .  V . ,  I n c .  v . G T E  S y lv a n i a  I n c . ,  433 U .  S .  36 , 49 (1977) ( o v e rru lin g  S c l i i v in n  in p a r t; n o n p rice  v e r tic a l m a r k e t r e s tr ic t io n s  a re  not 
p e r  se  u n la w fu l, u u t sh o u ld  be ju d g e d  in d iv id u a lly  u n d e r  th e  “ r u le  o f  re a ­so n " to d e te rm in e  w h e th e r  th e y  "sh o u ld  be p ro h ib ite d  a s im p o sin g  an  u n ­re a so n a b le  re s tr a in t  on co m p e titio n ") .C o n d itio n in g  a w illin g n e ss to  d ea l w ith  p o te n tia l b a r g a in in g  p a r tn e r s  on th e ir  d e r iv a t iv e  re fu sa ls  to d eal w ith  o th e rs  is  p a r tic u la r ly  s u s p e c t  w h ere th o se  w h om  th e tr a d e r  a tte m p ts  to iso la te  a re  its  c o m p e tito rs . S e e  L o r a i n  
J o u r n a l  C o .  v .  U n i t e d  S t a t e s ,  342 U . S .  143, 15-1-155 (1951). H e r e , the c itiz e n s  o f  B o s to n , th ro u g h  th e ir  m a y o r, h a v e  s o u g h t to  do ju s t  th is  by r e ­q u ir in g  th o se  w ish in g  to  d eal w ith  th e ir  c ity  g o v e r n m e n t to re fu s e  to  hire n o n re sid e n ts co m p e tin g  w ith  c itiz e n s  fo r jo b s . T h is  a n tic o m p e tit iv e  and su s p e c t  g o a l w ill b e p re se n t w h e n e v e r  a u n it o f  s ta te  o r  lo ca l g o v e r n m e n t re q u ire s  re c ip ie n ts  o f  p u b lic  c o n tra c ts  o r g o v e r n m e n t su b sid ie s  to  d e a l only  w ith  th a t g o v e r n m e n t’s c o n s titu e n ts .C o n g r e s s , in § 8(e) o f  th e  N a tio n a l L a b o r  R e la tio n s  A c t ,  h as e x p r e s s ly  p ro h ib ite d  la b o r o rg a n iz a tio n s fro m  r e q u ir in g  e m p lo y e r s  to  a g r e e  “ to  cea se  o r re fra in  fro m  h a n d lin g , u s in g , s e llin g , tr a n s p o r tin g  o r o th e r w is e  d e a lin g  in a n y  o f  th e  p ro d u cts o f  a n y  o th e r  e m p lo y e r , o r to  c e a se  d o in g  b u sin e ss w ith  an y  o th e r  p e r so n ,"  and has d eclared  a n y  su ch  a g r e e m e n t to b e v o id . 29 U .  S .  C .  158(e). O n  th e  o th e r  h a n d , p e r m itt in g  la b o r u n io n s to  re fu se  to  d ea l w ith  the p r im a ry  e m p lo y e r  is th e sta p le  o f  fe d e ra l la b o r p o lic y , and n o th in g  p r e v e n ts  an  e m p lo y e r from  r e fu s in g  u n ila te r a lly  to  d e a l w ith  o th ­ers fo r  a n y  la w fu l re a so n . T o  b e  su re , in th e  c o n s tru c tio n  in d u s tr y , at Issue in th e  e x e c u tiv e  o rd e r , co lle c tiv e  b a r g a in in g  a g r e e m e n ts  a re  e x ­
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6 W H I T E  v .  M A S S .  C O U N C I L  O F  C O N S T R .  E M P L O Y E R Stional market regulation, they threaten to extend their regu­latory impact well beyond the transaction in which the State has an interest. A  requirement that firms wishing to deal with the State hire a certain percentage of their workforce from among state residents in practice may constrict the opportunities of nonresidents to work on projects with no connection whatever with the governmental entity imposing the condition. A  firm that relies to any significant degree on a permanent workforce will be compelled to favor local resi­dents for these positions. An analogous requirement that such firms purchase only from in-state suppliers the goods used in state projects also might constrict interstate trade wholly unrelated to government business. If  economic con­siderations counsel in favor of stable relationships with sup­pliers, a firm wishing to deal with the State will be compelled to favor local firms across the board. The effect of such “conditions” on the ability of nonresidents to deal with af­fected firms would be virtually identical to the effect of a con­ventional market regulation requiring such practices.In Reeves, the Court cited "considerations of state sover­eignty” as another factor counseling restraint in applying the Commerce Clause to ‘proprietary” activity. The States have a sovereign interest in some freedom from federal inter­ference when hiring state employees. It might be argued that because the city could have chosen to build the projects covered by the order itself and, free from dormant Com­merce Clause restraint, could have hired local residents, the
p r e s s ly  e x e m p te d  from  th is  p ro scrip tio n  o f  "h o t c a r g o "  c la u s e s . I b i d . ;  see
W o e lk e  &  R o m e r o  F r a m i n g ,  I n c .  v, N L R B ,   U .  S .  , -------- (1982)T h a t  C o n g r e s s  h as ch o se n , h o w e v e r , fo r  re a so n s p e c u lia r  to  la b o r  p olicy  an d  th e  h is to ry  and n a tu re  o f  co lle c tiv e  b a r g a in in g  in th e  c o n s tr u c tio n  in­d u s tr y , i d . ,  a t  , to  e x c lu d e  c o lle c tiv e  a g r e e m e n ts  in t h a t  in d u s tr y  fromth is  r e s tr ic tio n  does not d e tr a c t  from  m y b a sic  p o in t: th e r e  is  a w o rld  o f d iffe r e n c e  b etw ee n  th e  kind o f  "p ro p rie ta ry '"  a c t iv ity  a t iss u e  h e r e  en d  th e k in d  e x e m p te d  from  d o rm a n t C o m m e rc e  C la u s e  s c r u tin y  in  R e e v e s  an d  A l ­
e x a n d r i a  S c r a p .
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W H I T E  v. M A S S .  C O U N C I L  O F  C O N S T R .  E M P L O Y E R S  7c ity  m ay  co n tract to h ave the w ork done b y  p riv a te  firm s on th e  condition th a t th e  firm s hire local re s id e n ts .3 B u t  the C o u rt  n e v e r  has su g g e ste d  th at th e  S ta te 's  special so v ereig n  in te re s t in  d e term in in g  w hom  it w ill h ire , and in  s e ttin g  th e  te rm s and conditions o f public em p lo ym en t, e x ten d s to  d ic ta t­in g  w hom  p riv a te  p arties w ith  w hich it  co n tracts  w ill h ire , or th e  te rm s and conditions o f p riv a te  em p lo ym en t. I n  m y  v ie w , th e  S ta te ’s in te re st in m a n a g in g  its  relatio n s w ith  its  em p lo yees is fu lly  safeguarded b y  its  p o w er to  do th e  w ork its e lf  i f  i t  so chooses, w ith  such im m u n ity  from  th e  C o m m e rce  C la u s e  as a ttach es in th a t situ ation . T h e  C o u r t ’s o b serva­tio n  in R e e v e s ,  447 U . S . ,  a t 438-439, ty in g  concerns fo r  sta te  s o v e re ig n ty  to a m erch an t’s cu sto m ary  p o w er to  e x e rcise  his in d ep en d en t discretion  as to th e  p artie s  w ith  w hom  he w ill d e a l, is fu lly  co n sisten t w ith  this v ie w . B u t w hen a S ta te  a t­te m p ts  to  arro gate  unto its e lf the “ indep en d en t d iscre tio n ” o f oth ers to deal w ith w hom  th e y  p lease , it e x ercise s  re g u la to ry  p ow er th a t m u st be con sistent w ith  th e  req u ire m e n ts o f the C o m m e rce  C la u s e . S e e  ge n era lly  V a r a t , S ta te  “ C itize n sh ip ”  and In te rs ta te  E q u a lity , 48 U . C h i. L .  R e v . 487, 560-5641(1981).T h is  approach fu lly  safegu ard s the p o w er o f th e  S ta te  to lim it to sta te  residen ts th e d irect b en efits o f su b sid y  pro­g ra m s su pp orted w ith state  funds. I t  p erm its a  S ta te  to p re­fe r  local businesses as providers o f  the goods it  p u rch ases in th e  m a rk e tp la ce , and to p refer local resid en ts as d irect p ur­ch asers or recip ien ts o f sta te -cre a te d  b o u n ty . B u t  it does not p erm it a S ta te  to im pose clear m a rk e t reg u latio n s as a condition o f a co n tract or o f a su b sid y , u sin g  the trem end ou s p ow er o f  the sta te  tre asu ry  d ire ctly  to  im pede th e  free flow o f p riv a te  trad e in in te rsta te  co m m erce, o r, w h a t m a y  be w o rse, to  d iscrim in ate  again st such com m erce. South. D a ­k o ta  should not be im m une from  th e  C o m m e rce  C la u s e  if , for

* In d e e d , th e  C o u r t  a p p e a rs to  re ly  on th is  a r g u m e n t . S e e  a n t e ,  a t  7, n .
7.
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example, it imposes as a condition on the sale of state-owned cement that purchasers employ only South Dakota residents, or resell the cement only to South Dakota customers. Cf. 
Reeves, 447 U . S ., at 444, n. 17 (“Nor has South Dakota cut off access to its own cement altogether, for the policy does not bar resale of South Dakota cement to out-of-state pur­chasers”). Similarly, Maryland should not be free of Com­merce Clause scrutiny if it imposes as a condition of receiving a bounty, like that at issue in Alexandria Scrap, that scrap processors employ only Maryland residents, or resell the pro­cessed scrap only in-state. In my view such conditions, like the condition at issue here, directly intrude upon the historic Commerce Clause concern with “measures impeding free pri­vate trade in the national marketplace.” Reeves, 447 U . S ., at 437.I do not intend to suggest that the Court necessarily would decide these variations of A lexandria Scrap and Reeves as it has decided this case; evidently, the Court acknowledges hac “restrictions that reach beyond the immediate parties with which the government transacts business” pose Commerce Clause questions more profound than did the restrictions at issue in Alexandria Scrap and Reeves. Ante, at 7, n. 7. The Court indicates that it upholds the executive order on the understanding that, with the exception of the federal grant programs, it is applied solely to construction projects funded entirely by the city. Ante, at 4-5. Because many construction contractors hire a substantially different work crew for each project they undertake, applied to such projects the mayor’s order is arguably limited, as the Court .says, to a “discrete, identifiable class of economic activity in which the city is a major ptirticipant." Ante, at 7, n. 7.6

8 WHITE v. MASS. COUNCIL OF CONSTR. EMPLOYERS

• S e e  S .  R e p . N o . 187, 86th C o n g .,  1st S e s s . ,  27 (1959) (“ T h e  occasio n al n a tu r e  o f  th e  e m p lo y m e n t rela tio n sh ip  m a k e s [th e  co n stru ctio n ) in d u s try  m a rk e d ly  d iffe r e n t from  m a n u fa c tu r in g  an d  o th e r  ty p e s  o f  e n te r p r is e . A n  in d iv id u a l e m p lo y e e  ty p ic a lly  w o rk s fo r  m a n y  e m p lo y e r s  an d  fo r  none o f th e m  co n tin u o u sly . Jo b s  are  fre q u e n tly  o f  s h o rt d u ra tio n , d e p e n d in g  upon
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W H I T E  v .  M A S S .  C O U N C I L  O F  C O N S T R .  E M P L O Y E R S  9T h is  unique asp ect o f em ploym ent in  th e  constru ction  indus­tr y — and o f public w orks construction p ro je c ts— m u st also u n d erlie  th e  C o u r t ’s related  ju stifica tio n  th a t “ [e jv ery o n e  af­fe cte d  b y  th e  ord er is , in a su b stan tia l i f  inform al sen se, ‘w o rk in g  fo r  the c it y .’ ”  I b i d .I  am  not p ersu ad ed , h o w ever, th a t even  the co m p aratively  lim ited  term s o f the e xecu tiv e  o rd er co n stitu te  “ m a rk e t p ar­ticip atio n ”  ra th e r  th an  “m a rk e t r e g u la tio n .”  T h e  “ se n se ” in w h ich  those affected  b y  the m a y o r’s order “ work fo r th e  c ity ”  is so “ in fo rm a l,”  in m y v iew , as to lack  su b stance a lto g e th e r. T h e  c ity  does not hire th e m , fire th e m , n e g o tiate  w ith  them  or th e ir  rep rese n ta tiv e  about the term s o f th e ir  em p lo ym en t, or p a y  th e ir  w a g es. In  the case o f  the em ployees o f subcon­tra cto rs  regu lated  b y the ord er, th e c ity  does n o t even  p ay , or co n tract d irectly  w ith , th e ir  em plo yers. In  sh o rt, the eco­nom ic choices th e  c ity  re s tr icts  in  fav o r o f its  resid e n ts are th e  choices o f p riv a te  en tities en gaged  in in te rsta te  com ­m e rce . T h u s , th e  ex ecu tiv e  o rd er d irectly  im pedes "free  p riv a te  trad e in the national m a rk e tp la ce ,"  and for th a t rea­son I  would not hold it im m une from  C o m m erce C la u se  scru ­tin y . I therefore reach  the question w h eth er the ord er im - pr- 's  an im perm issible burden on in te rsta te  com m erce.I l la s  the C o u rt reco gn izes, the o rd er co n stitu tes "parochial fa v o ritis m " o f B osto n  resid en ts o ver nonresidents o f B oston and M assach u setts  for access to p riv a te  secto r jo b s . A n t e ,  at 9. T h u s , the ord er is a “ protectionist m easu re” s u b je c t to th e  rule o f v irtu a lly  p e r  s e  in v a lid ity  established b y  m an y o f th is  C o u rt’s cases. S e e , e. g . ,  P h i l a d e l p h i a  v. N e w  J e r s e y , 437 I J .  S . 617, 624 (1978).7
v a r io u s  s ta g e s  o f co n stru ctio n ") . I t  is n o te w o rth y , h o w e v e r , th a t  in th is  ca se  th e  p a rtie s  h a v e  stip u la te d  th a t th e  o rd e r a ffe c ts  so m e "c o n tra c to rs  w h o h a v e  r e g u la r  and p e rm a n e n t w o rk  c r e w s ,”  A g r e e d  S ta te m e n t  o f  F a c t s ,  in A p p . to P e t . fo r  C e r t . A 4 1 .71 r e je c t  th e  su g g e stio n  th a t th e  re co rd  does n ot e sta b lish  a co gn iza b le  b u rd e n  on in te r s ta te  co m m e rce . S e e  i n t c ,  a t 5, &  n . 6. T h e  c ity  h as stip -
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10 WHITE v. MASS. COUNCIL OF CONSTR. E M P L O Y E R ST h a t th e  ord er burdens M assach u setts  resid en ts liv in g  o u t­sid e  B o sto n  to th e  sam e e x te n t as resid en ts o f o th e r  S ta te s  does not sav e  th e  order from  this ru le . F ir s t , th e  ord er d e ­r iv e s  in p art from  a state  sta tu te  e n co u ragin g  a l l  M a ssa ch u ­s e tts  com m unities to institu te  sim ilar m easu res. M a ss . G e n . L a w s  A n n . ch . 149, §26 (W est 1982).8 T h a t sta tu te  is c le a rly  designed to  benefit all M a ssa ch u se tts  resid e n ts  at the exp en se  o f  all resid en ts o f o th er S ta te s . In  c a rr y in g  out th is  sta tu to ry  m a n d a te , B o sto n , a creatu re  o f  the C o m m o n ­w e a lth , is ta in ted  b y  p articipation  in th e  C o m m o n w e alth ’s la r g e r  and c learly  discrim in ato ry  sch em e.S e co n d , and m ore sign ifican t, the ord er would be im p rop er u n d e r D e a n  M i l k  C o .  v. M a d i s o n ,  340 U . S .  349 (1951), even  ab sen t the sta te  sta tu te . In  D e a n  M i l k ,  th is C o u rt held th a t a  M ad iso n , W is ., c ity  ordinance “ p lain ly  d iscrim in ate[d ] a g a in st in te rsta te  co m m erce ," even th ough “W isco n sin  m ilk  from  outside the M adison area [was] su b jected  to th e  sam e pro scrip tion  as th a t m ovin g in in te rsta te  co m m e rce ."  I d . ,  at 354, & n. 4. T h is  w as so because the ordinance "erect[ed ] an econom ic b a rr ie r  p ro tectin g  a m ajo r local in d u stry  a g ain st
u la tc d  th a t , a s a re su lt o f  th is o rd e r , som e c o n stru ctio n  w o r k e r s  w ho a re  n o n re s id e n ts  o f  M a ssa c h u s e tts  w ill be u n em p lo y ed : c o n tr a c to r s  from  o u t­s id e  M a ssa c h u s e tts  w ill b e  discoui-aged from  b id d in g  on a ffe c te d  p ro je c ts ; and th e  c o sts  o f  co n stru ctio n  on a ffe cte d  p ro je c ts  w ill in c re a se . A g r e e d  S ta te m e n t  o f  F a c t s , A p p . to P e t . fo r  C e r t .  A 3 7 .'T h e  m a y o r ’s e x e c u tiv e  o rd er its e lf  s ta te s  th a t  one o f  its  p u r p o s e s  is  to s a t is fy  th e c ity 's  " s ta tu to r y  obligation  to g iv e  p re fe re n c e  to its  re s id e n ts  in h ir in g  fo r p u b licD y l fu n d ed  con stru ctio n  p ro je c ts  p u rs u a n t co [M a s s a c h u ­s e tts ]  G .L .  c . 149, § 2 6 ."  A p p . to P e t . fo r  C e r t .  A 1 9 . T h e  s ta tu te  to  w h ich  th e  o r d e r  r e fe rs  p ro vid ed : " E a c h  c o u n ty , tow n o r d is tr ic t  in  th e  co n ­str u c tio n  o f p u b lic  w o rk s , o r p ersons c o n tra c tin g  o r : u b c o n tr a c tin g  fo r su ch  w o r k s , sh all g iv e  p re fe re n ce  fin  h irin g ] to v e te ra n s  an d  c it iz e n s  w ho are  re s id e n ts  o f  su ch  c u n ty , tow n o r d is t r ic t ."  M a ss . G e n . L a w s  A n n . ,  ch . 149, § 26 (W e st 1952). In  its  decision  h o ld in g  th e  c ity  o rd e r  u n c o n stitu ­tio n a l, th e S u p r e m e  Ju d ic ia l  C o u r t  o f  M a ssa c h u s e tts  a lso  s tr u c k  d o w n  th iss t a tu te .  M a s s .  , ------- , 425 N .  E .2 d  3-16, 352-353 (1981). T h eC o m m o n w e a lth  h as not ap p ealed  th a t ru lin g .
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WHITE v. MASS. COUNCIL OF CONSTR. EMPLO Y E R S  11com petition from  w ithout the S t a t e .”  I d . ,  a t 354. T h e  C o u rt held th a t the ordinance w as invalid  because “rea so n ­able nondiscrim inatory a lte rn a tiv e s , adeq u ate to conserve le­g itim ate  local in te re sts , [w ere] a v a ila b le .”  I b i d .B oston has a t its  disposal reasona^’ e a ltern a tiv es  to accom ­p lish its  cen tral goal— the alleviatio n  o f u nem ploym ent am ong B osto n  resid en ts. I t  can create  tra in in g  p ro gram s fo r its  unem ployed residents or estab lish  a g g re ssiv e  re ferral p ractices aim ed a t p rom oting em ploym en t for its  resid en ts a t 
a l l  construction p ro jects in the c ity  w ith ou t im p licatin g  C o m ­m erce C la u s e  concerns. I t  also can u n d ertake som e o f th e  construction p ro jects its e lf , and h ire B oston  resid en ts to w ork on th e m , w ithout im posing d iscrim in ato ry  restra in ts  on th e  p riv a te  m arket.M o reo v er, as in H i c k l i n  v. O r b e c k ,  437 U . S . 518 (1978), the order is ill-suited to e lim in atin g  unem ploym en t because it applies th e  p reference to all B oston  resid e n ts , not ju s t  th e  u nderem ployed or u n d ertrain ed . S e e  i d . ,  at 527-528. F i ­n ally , since D e a n  M i l k ,  the C o u rt has indicated th a t a d is­crim ination again st in te rsta te  com m erce is unjustified unless th ere is a leg itim ate  reason, ap art from  th e ir  o u t-o f-state  o r i­g in , to tre a t d ifferen tly  a rtic les  o f  com m erce or individuals e n g ag in g  in com m erce o rig in a tin g  outside the S ta te . P h i l a ­
d e lp h i a  v. N c iu  J e r s e y ,  137 U . S . ,  a t 626-G27. N o  such re a ­son has been show n in ( his case.In so far as th e  M assach u setts cou rt held B o sto n ’s ex ecu tiv e  order v io lativ e  o f the C o m m erce C la u se  as applied outside the co n text o f  federal g ra n t p ro gram s, I would affirm  its ju d g m e n t. T o  this e x te n t, th e re fo re , I resp ectfu lly  d issent.



public right and justice” and not performing acts of service to his employer. S t a t e  v. K u r tz ,  78 Ariz. 3, 278' P.2d 406, 408 (1954). The 5 activities transcended his duties as •ity guard; thus, I concur in the lhat the trial judge erred by dis- the aggravated assault charge filed I to A.R.S. § 13 -1204(A)(6)..ajorii.y opinion does not distinguish la w enforcement and unrelated ac- aod therefore presumes that the vould apply even though a peace light be engaged in some function nrelaied to law enforcement pur- ecausc we need not decide whether le applies regardless of the peace u-tivities, I would limit the holding .se to the standard enunciated by me court in K u r t z —“were the ting ‘in vindication of public right or were they merely [s..forming rvice to their private employer?"
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LABORERS LO CAL UNION NO. 374 v. FELTO N CONST. Wash. 67
CUe as. Wash., 6W PJd 67strate valid independent reason for discrim­inating against,, nonresidents by showing something io indicate that noncitizens con­stitute a peculiar source of evil at which the statute is aimed and that there is a reasona­ble relationship between the danger repre­sented by noncitizens as a class and discrim­ination practiced upon them. U.S.C.A. Const. Art. 4, § 2, cl. 1.4. Constitutional 1-aw £=207(1) Fundamental interests which are pro­tected by the privileges and immunities clause are those interests basic to the main­tenance or well-being of the union. U.S.C.A. Const. Art. 4, § 2, cl. 1.5. Constitutional Law c=>207(2)Statute requiring that contractors orsuliconlractors working on public works em­ploy a certain [RTcentage of Washington residents regulated a fundamental interest protected by the privileges and immunities clause. U .S.C.A . Const. Art. 4, § 2, cl. 1; West’s RCWA 39.16.005.6. Constitutional law  c=207(2)Public Contracts £=>2There was no showing that nonresi­dents of Washington presented particular evil with resjiect to employment by contrac­tors working on public projects or that stat­ute requiring that 90% to 95% of the em­ployees of. a contractor or sulicuntractor on a public works project Ik; Washington resi­dent s was closely tailored to achieving some legitimate state pur[K>se and statute thus violated privileges and immunities clause. U.S.C.A . Const Art. 4, § 2, cl. 1; West’s RCWA 39.10.005.7. Constitutional law  £=>207(1)Fact that legislation involves a state inits proprietary capacity docs not justify dis­crimination against nonresidents which is prohibited by the privileges and immunities clause. U .S.C.A . Const. A rt 4, § 2, cl. 1.8. Commerce £=>3, 12 Commerce clause focuses on undue bur­dens on interstate commerce and it is an affirmative grant of jsiwer to Congress and an implied restriction on the jniwer of slates. U.S.C.A. Const. Art 1, § 8, cl. 3.

LABO RERS LOCAL UNION NO. 374, a labor organization, Paul Hamilton, and Phil Cameron, Appellants,
* I

V.FELTOi CONSTRUCTION COM PAN Y, and City of Aberdeen, a municipal corporation. Respondents.No. 47681-1.Supreme Court of Washington,En Banc.Nov. 24, T982.
Action was brought based on alleged violation of statute requiring that contrac­tors and subcontractors on public " arks projects have Washington residents as 90%. to 95% of their employees, depending upon the number of |H>rsons employed. The Su­perior Court, Grays H:irl>or County, John W. Schumacher, J . ,  entered judgment in favor of construction company in city, and plaintiffs apjxuiled. The Supreme Court, Utter, J . ,  held that the statute violated the privileges and immunities clause.Affirmed.Lore, J . ,  dissented and filed an opinion in which Dimtuick, Rosellini, and Pearson, J J . ,  contained.

1. Constitutional Law £=>207(1)Purpose of privileges and immunities clause is to | lace citizens of each stale upon same footing with citizens of other states so far as advantages resulting from citizenship in those states are concerned. U.S.C.A. Const. Art. 4, § .2, cl. 1.
2. Constitutional I«iw £=>207(1)Threshold inquiry in case of challenge based on privileges and immunities clause is whether interest subject to state legislation is a privilege or immunity within meaning of the clause. U.S.C.A. Const. Art. 4, § 2, 
cl. 1.3. Constitutional loiw £=>207(1)If particular legislation deals with a privilege or immunity, state must demon-



1 Felton and the City denied appeL allegations. The City admitted the project was a public work. Felton'L. Felton moved to dismiss the com- S ' for failure to state a claim. The City -A for a declaratory judgment on the X  utionality of RCW 39.16.005. Appel- iled a cross motion for an order ad-%  ̂r the statute to be constitutional. £r hearing arguments on the motions, a  d court declined to dismiss the action” ure to state a claim, but ruled that $ 9,16.005 “ is void because it violates vileges and imnr'nities Clause of the $  States Constitution." We accepted J

i Mirivileges and immunities clause of isL art. 4, § 2 states; -
: citizens of each state shall be enti- .. o all privileges and immunities of is in the several states.flie purjioso of the privileges and . tics clause is “ to place the citizens of ite upon the same footing with cili- other States, so far as the advan- . w  •suiting from citizenship in those '.jfi, ic concerned." P a u l v. V irg in ia , 75 Wall.) 168, 180, 19 L.Ed. 357 (1869). ory of the clause reflects a concern ramers for keeping the newly indc- statcs from adopting highly protec- conomic policies. The Arti.ies of -ation provide, “ The better to se- l>crpctuatc mutual friendship and se among the people of the differ- '2* s in this union, the free inhabitants ' these states . . .  shall lie entitled . ileges and immunities of free citi- ie several states . . . "  9 Jo u rn a ls  

■jntinentul C o n g re s s  1774-1789, at ord ed. 1907).•corns expressed in the Articles of lion did not dissipate with the the Articles, but were reiterated ii (if briefer) force in the comity the constitution. The privileges ;r,ities clause "implicates not only duals right to nondiscriminatory but also, perhaps more so, the
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LABORERS L O C A L  U N IO N  NO. 374 v. FELT O N  CONST. Wash. 69
a te  MS, Waste, 654 P.2d 67structural balance essential to the concept of federalism." Austin v. N e w  H a m p s h ire , 420 U .S. 656, 662, 95 S.CL 1191, 1195, 43 L.Ed.2d 530 (1975).

11[2] With these purposes in mind, the United States Supreme Court fashioned a test for determining if state legislation vio­lates the privileges and immunities clausa The threshold inquiry is whether the inter­est subject to state legislation is a privilege or immunity within the meaning of the clause. In B a ld w in  v. F i s h  &  G a m e  
C o m m 'n , 436 U.S. 371, 383, 98 S.Ct. 1852, 1860, 56 L.Ed.2d 354 (1978'), the court stat­ed:Only with respect to these “ privileges" and "immunitias" bearing upon the vitali­ty of the Nation as a single entity must the State treat all citizens resident and nonresident, equally.The B a ld w in  court referred to such inter­ests as "fundamental".[3] Once within the ambit of the clause, a state must demonstrate a “valid indepen­dent" reason for discriminating against nonresidents by showing:(1) " ‘something to indicate that non-citi­zens constitute a peculiar source of the evil at which the [discriminatory] statute is aimed"’. H ick lin  v. O rb e ck , 437  U .S  518, 526, 98 S.Ct. 2482, 2487, 57 L.Ed.2d 397 (1978), quoting from To o rn e r  v. W it-  

scll, 334 U.S. 385, 398, 68 S.Ct. 1156, 1163, 92 L.Ed. 1460 (1948); and(2) "there must be n ‘reasonable relation­ship between the danger represented by non-citizens, as a class, and the . . .  dis­crimination practiced upon them.’ " 
H ick lin , at 526 S.C*.., at 2487, quoting from To o m cr , A  399, 68 S.Ct., at 1163. The H ick lin ,  court also stated the discrim­ination must "bear a substantial relation­ship" H ick lin ,  at 527, 98 S.Ct.. at 2*188, and must he "closely tailored", H ick lin ,  at 528, 98 S.Ct., at 2488, to the particular evil nonresidents present.We will- refer to this 2-part test as the 

T o o m cr/ H ick lin  test

[4] A . Addressing B a ld w in ’s  threshold question, we must first clarify the meaning of the term “ fundamental”. By using the term the B a ld w in  court revived the some­what anachronistic discussion of the privi­leges and immunities clause by Justice Washington in C o r f ie ld  v. Co rye ll,  6 F.Cas. 546 (C.C.E.D.Pa.1823) (No. 3,230). In its use c f the term, the Court did not mean-to embrace the analytical structure for identi­fying fundamental rights requiring strict scrutiny under the equal protection clause. 
S e e  S a n  A n to n io  In d e p en d en t S ch o o l D i s t  
v. R o d rig u ez ,  411 U.S. 1, 93 S .C t  1278, 36 L.Ed.2d 16 (1973). To the extent the term "fundamental" is helpful, it points to those interests “ basic to the maintenance or well- being of the Union." B a ldw in , at 388, 98 S.Ct., at 1862.From the very beginning, “ the right to ply one’s trade in any State in the Nation was at tiie heart of the clause's guaran­tees." S a llu  v. C o u n ty  o f  M on roe , 48 N.Y.2d 514, 522, 399 N.E.2d 909, 423 N .Y . S .2d 878 (1979) ce rt, d en ied  su b  nom . Abrams v. Sa llu , 446 U.S. 909, 100 S.CL 1836, 64 L.Ed.2d 262 (1980). S e c  W a rd  v. 
M ary land , 79 U .S. (12 Wall.) 418, 20 L.Ed. 449 (1871).[I]t was long ago decided that one of the privileges which the clause guarantees to citizen? of State A is that of doing busi­ness in State B on to ms of su b s ta n tia l 

e q u a lity  \ .:th  th e  c iL z e n s  o f  th a t S ta te . (Italics ours.) T o o m c r  v. W its e li  su p ra  at 396, 68 S .C L , at 1162 (citing t Karri M a ry ­
land, sup ra ). See H ick lin , supr~ la id  w in  itself affirmed this principle in su ting the “ right to pursue a livelihood in a State other than his own [is] a right that is pro­tected by the Privileges and Immunities Clause." B a ld w in ,  at 386, 98 S.Ct., at 1861 (citing To o rn e r  v. W itseli, sup ra ); s e c  a lso  
N o r th w e s t  G i lln c t te r s  A ss 'n  v. Sa n d ison ,  95 Wash.2d 638, &1T-48, 628 P.2d 800 (1981) (sporl fishing is not a privilege or immuni­ty, hut commercial fishing is protected).[;*>] ApjHillanLs claim RCW 39.16 does not regulate a fundamcnLal interest, but their arguments in this regard are mis­placed. They argue first that inasmuch as



Wash. 654 PACIFIC REPORTER, 2d SERIES9. Constitutional Jaw  «=»297(1)Privileges and immunities clause Is a direct limitation on states and explicitly secures privileges and immunities for indi­viduals who move from one state to anoth­er. U .S .C A . Const Art. 4, § 2, cl. 1.
Hafer, Cassidy &  Price, Richard H. Rob- blee, Seattle, for appellants.Perkins, Coie, Stone, Olsen & Williams, Russell Perisho, Seattle, David Foscue, Asst. City Atty., Aberdeen, for respondents.UTTER, Justice.The trial court declared RCW 39.16 vio­lated U.S.ConsL art. 4, § 2, the privileges and immunities clause. The matter is on direct review to this court. We affirm.RCW 39.16.005 provides in pertinent part: In all contracts let by the state . . .  or any county, city . . .  for the erection, construction, alteration, demolition, or re­pair of any public building . . .  or anj other kind of public work or improve- meri, the contractor or subcontractor shall employ ninety-five percent or more bon.i fide Washington residents rs cm- plojces where more than forty persons arc nnployed, and ninety percent or more bonzi fide Washington residents as em­ployees where forty or less persons are employed . . .Failure to comply with these provisions re­sults i i  a criminal sanction. RCW  39.16.- 

0-10.In the spring of 1980, the City of Al>er- deen awarded a sanitary sewer project to the lowest bidder, the Felton Construction Company, a Montana corporation. The project was funded by 25 j>ercent state and local monies and 75 |>orcent federal monies. After work commenced, appellants, Lalwr- ers Lo-:ai Union 374 and two of its unem­ployed members, sued Felton and the City for a writ of mandnnvs and for injunctive relief. They allege Felton had not em­ployed the statutorily required percentage of Washington residents on the sewer project

Both Feltr .i and the City denied A[ lants' allegations. The City admitted/Ui sewer project was a public work. ' M S  did not Felton moved to dismiss the plaint for failure to state a claim. The CHjf moved for a declaratory judgment .omdhc constitutionality of RCW 39.16.005. rAppSt- lants filed a cross motion for an orderid*judging the statute to be constitution*!
-After hearing arguments on the motion  ̂the trial court declined to dismiss the ac{ioi for failure to state a claim, but ruled thit’  RCW 39.16.005 "is void because it violates the Privileges and Immunities Clause of.Ihe, United States Constitution." We accepted review. J

rThe privileges and immunities clause of. U.S.ConsL a n . 4, § 2 states: " > ^ 7The citizens of each state shall be anti-.tied to all privileges and immunities,^citizens in the several states. .f l]  The purpose'of the privileges apd immunities clause is "to place the citizens op each State upon the same footing with 'dtPj zens ol other States, so far as the advaijj-* tages resulting from citizenship in those) Stales are concerned." P a u l v. V irg in ia ,U.S. (8 Wall.) 168, 180, 19 L.Ed. 357 (1869)^ The hi: Ary of the clause reflects a concernjjt by the framers for keeping the newly ind«Kj’ pendent states from adopting highly protect?* tionist economic policies. The Articles ofj Confederation provide, "The better to sc-v  cure and perpetuate mutual friendship and intercourse among the {>cople of the differ^*',' ent states in this union, the free inhabitants^ of each of these states . . .  shall be entitled to all privileges and immunities of free citi- zens in the several states . . . "  9 Jo u rn a l? 
o f  th e  C o n t in e n ta l  C o n g re ss  177-1-1789, at 908 (C. Ford ed. 1907).The concerns expressed in the Articles of Confederation did not dissipate with the demise of the Articles, hut were reiterated with equal (if briefer) force in the comity article of the constitution. The privileges and immunities clause "implicates not only the individual's right to nondiscriminatory treatment but also, perhaps more so, the
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night justify an otherwise illeg’.ti- rislative purpose of seeking to fos- ■ economic welfare. S e e  H u g h e s  v.'r/a S cra p  Corp., 426 U.S. 794, 96 88. 49 L.Ed.2d 220 (1976). We as- guendo the legitimacy of the pur- '? RCW 39.16.005 for purposes of ana- £ no statute under the T o o m e r/ H ick -  «
I•oking to the first part of the * 

H ick lin  test, the “ peculiar evil" ‘ residents represent is indicated by i* only by implication. By produc- ndary economic activity and max- £ liie return of tax dollars to the j  3W 39.16.005’s restrictions on con- for public works benefit the state’s h.Eliminating the statute, we "* .ssume, would undermine the sec- eono:nic activity and reduce maxi- \ of state tax dollars by diverting -  it of the state. \ i ’
Vr appellants nor the State provides .< vnce that hiring out-of-sLnte work- ’g  d constitute a peculiar evil by di-.y) vages out of thu alute. No proof is I regarding the extent to which 4' nc contractors cr subcontractors v  ing their employees to the jo ld te  jfe inn hire locally (which is not ir practice with respect to noosu-^f d employees). Nor do appellants.^ my evidence regarding the extent -;l wages would be diverted out of ‘ndoubtedly, out-of-state contrac-.^ lase supplies and equipment in the.\tv;. some wages are spent here. In)). ..ome secondary economic activity^  ited only by having out-of-statfi 1, .vith their additional requirements -* inti shelter. Finally, even if we \-- issume some wages would be di* ft! i of state, we have been provided  ̂:ation by which to compare how .would compare with the ad van- .vcr bids on public works by out- a*■ m tracto re . j f l
uus of the Tonm er'H ick lin  test, we will lurcetl to rciect the purpose of the 

. invalid

Id SERIES LABO RERS LO CA L UNION NO. 374 v. FELTO N  CONST. Wash. T i
Cite as, Wash., 6M P-2U 67In essence, we are presented with a bare allegation that the state, benefits from RCW 39.16 and that nonresidents are the peculiar evil that would eliminate that ben­efit. The State seems to acknowledge its paucity of evidence in stating if the statute were struck down, nonresidents "might oth­erwise drain the economy.”  Brief of Ami­cus Curiae, at 12. Neither appellants nor the State has shown "something to indicate that non-citizens constitute a peculiar source of the evil at which the statute is aimed." Toorner, at 398, 68 S .C t , at 1163 RCW 39.16.005’s discrimination against non­residents is not justified by any “substantial reason . . .  beyond the mere fact that they are citizens of other States." Toorner, at 396, 68 S .C t, at 1162.D. Absent an identified “ peculiar evil", it js difficult to determine if the statute is closely related to eliminating the alleged evil nonresidents present. Needless to say, if the evil is not identified, legislation can hardly lie closely related to eliminating iL We have no way of ascertaining if the statute is closely tailored to serving the purpose of benefiting the state economy. We have not been told the magnitude of the economic gain to the state the statute pro­vides by its employment restrictions or the loss it occasions by discouraging competitive bids. ,16] Neither appellants nor amicus has demonstrated that nonresidents are a pecu­liar evil, nor has cither shown how the statute is "closely tailored" to achieving a legitimate state purpose.[7] E. Apjwllants and amicus never­theless argue that since the legislation in­volves the state in its proprietary capacity, ■t may with justification discriminate against nonresidents. Addressing a similar proprietary interest argument in H ick lin , the Court refused to establish an exception under the privileges and immunities clause, suiting: ,Rather than placing a statute completely beyond the Clause, a State's ownership of the projHirty with which the statute is concerned is a factor—although often the crucial factor—to be considered in evalu­

ating whether the statute’s discrimina­tion against noncitizens violates the Clause. Dispositive though this factor may be in many coses in which a State discriminates against nonresidents, it is not dispositive here.437 U.S. at 529, 98 S .C t at 2489. The 
H ick lin  Court concluded Alaska had “ little or no proprietary interest in much of the activity swept within the ambit" of the statute. Id .As a public work involving state tax dol­lars, the Aberdeen sower project is one to which the State may claim some proprie­tary interest. No one questions that the sewer project will enure to the lienefit of the City of Aberdeen or that if the City had desired to, it could have built the system itself. The statute is not limited to the ownership rights of the State, however. It specifically places limitations on private contractors and their subcontractors. While the ecoro; lie impact of RCW 39.16 on the private sector is not as far ranging as the Alaska Hire Statute, it nevertheless af­fects private employers who have no direct dealings with the State. S e e  H ick lin ,  at 532, 98 S .C t , at 2-190.Furthermore, while the H ick lin  court did not dispute Alaska's ownership of its oil and gas, we have good reasor to question the extent of the state’s ownership here. State ar.d local tax dollars were used for Aber­deen’s sewer project, but 75 percent of the funding came from the federal government This public works project i3 not solely a state endeavor, and its funding is an exam­ple of the principle embodied in the consti­tution that "the [>eop!os of the several states must sink or swim together". B a ld ­
w in  v. G .A .F .  S c c l ig ,  Inc., 294 U.S. 511, 523, 55 S.Ct. 497, 500, 79 L.Ed. 1032 (1935) (Car- dozo, J.).[8,9] The interdependent nature of the funding for public works projects makes this case distinguishable from the commerce clause cases appellants cite in supjiort of their proprietary interest argument. First it must tie remembered that while the com­merce clause and privileges and immunities



70 Wash. 654 PACIFIC REPORTER, 2d SERIESRCW 39.16.005 applies only to contractors and subcontractors engaged in public works, such livelihood interests are not fun­damental. The capacity to pursue work is fundamental whether in a public nr private context. Appellants also argue that since RCW 39.16.005 sweeps much less broadly than the Alaska statute at issue in H ick lin , the interest affected is not fundamental. This point may be relevant to evaluating the statute under the T o o m e r/ H ick lin  test, but it does not make the interest any less fundamental. The State, in its amicus brief, concedes that RCW 39.16 operates to discriminate against nonresident workers in a limited context of public works construc­tion. The To o m e r/ H ick lin  test must there­fore be applied.B. The State suggests the purpose of RCW 39.16.005 is to strengthen the econom­ic welfare of slate and local economics. We must first question the validity of such a legislative motive for purposes of privileges and immunities analysis. In H ick lin ,  at page 526, 98 S.Ct., at 2-187, the Court ques­tioned as "at least dubious" Jie  validity of the Alaska Hire Statute's purpose of allevi­ating state unemployment. Here, the State has suggested no “evil" that nonresidents present. It h:is only suggested that by keeping within the state wages from public works projects, local economics will be strengthened. This, is an example c f the highly protectionist economic policies the privileges and immunities clause was de­signed to protect against. The State argues that since state tax dollars are being used on public works projects, the economic pur­poses of the statute "reflect the essential and patently unobjectionable purpose of state government—to serve the citizens of the SUte." R eeves , In c . v. S ta k e ,  447 U.S. 429, 442, 100 S.Ct. 2271, 2280, 65 L.Ed.2d 2-14 (1980). The Suite thus seeks to justify the statute's purpose based on its proprie­tary role wil.i respect to public works projects. While the Stale's proprietary role would not exempt it from privileges and immunities scrutiny (see discussion in fra  at
I .  Notwithstanding this assumption, to the ex ­

tent our discussion reveals the State's proprie­
ta ry interest argument docs not satisfy the re-

71), it might justify an otherwise illegi  ̂mate legislative purpose of seeking to f ter state economic welfare. See H u g h es . 
A le x a n d r ia  S c ra p  Corp., 426 U.S. 794,S.Ct. 2488, 49 L.Ed.2d 220 (1976). We sume arguendo the legitimacy of the p pose of RCW 39.16.005 for purposes of ana lyzing the statute under the Toom er/H ick- 
lin  test.1 ;C. Looking to the first part o f . the 
T o o m e r/ H ick lin  test, the “ peculiar cvir that nonresidents represent is indicated bj the State only by implication. By produo- ing secondary economic activity and max­imizing the return of tax dollars to the state, RCW 39.16.005’s restrictions on con; trading for public works benefit the state’s economy. Eliminating the statute, we should assume, would undermine the sets ondary economic activity and reduce maxi­mal use of state tax dollars by diverting wages out of the state.Neither appellants nor the State provides 
a n y  evidence that hiring out-of-state work­ers would constitute a peculiar evil by di-.' verting wages out of the state. No proof gr presented regarding the extent to which, out-of-state contractors or subcontractor^ would bring their employees to the jobsite  ̂rather than hire locally (which is not anj unfamiliar practice with resjiect to nonau-l pervisorinl er ployecs). Nor do appellants! provide any evidence regarding the cxtcntj to which wages would lie diverted out of  ̂state. Undoubtedly, out-of-state contrac-J tors purchase supplies and equipment in Lhc.“ state and some wages are spent here. In ;' addition, some secondary economic activity .’ is generated only by having out-of-statef workers with their additional requirements of food and shelter. Finally, even if we, were to assume some wages would lie di-'r verted out of state, we have been provided no information by which to compare how that "loss" would compare with the advnn- 4 tage of lower bids on public works by out- J of-state contractors i

%

quirenu-nts o f the Toomer/Hicklin lest, we will j
a lso be forced lo  reject the purpose o f the 1
statute as invalid. *



vel of scrutiny under equal protec- •lysis. S e e  L. Tribe, A m e r ica n  Co n - ia/ Law 411 (1978).he statute before us specifically re- lonrcsidents in their pursuit of a d and the State’s ownership inter­does not obviate the need for scru- ler the privileges and immunities
court in To o rn er  stated: whole owners' theory, in fact, is .■nerally reg. _d as but a fiction •ivc in legal shorthand of the im- •c to its people that a State have to preserve and regulate the ex­on of an important resource. And s no necessary conflict between lal ;>olicy consideration and the .tional command that the State that power, like its other powers, >1 to discriminate without reason citizens of otner States, omitted.) 33-1 U.S. at 402, 68 
165.le’s proprietary interest, repro- its tax dollars, is too attenuated RCW 39,lG.005’s discrimination riresidcnts. Our conclusion is on- istent with a trio of decisions by courts which have struck oown similar statutes under the privi- iinmunitics clause. N cs h n m in y  
■v, Inc. v. K ra u se ,  181 N.J.Sujier. '..2d 733 (1981); M assa ch use tts  
-onstr. Em p lo ye es , In c. v. M a y o r  
u ip rn ; Sa llu  v. C o u n ty  o f  M on - i’.2d 514 , 399 N.E.2d 909, 423 S (1979) ce r t, d e n ied  sub  m m . 
Sulla. 446 U.S. 909, 1(H) S.CL Ed .2d 262 (1980), We do not e State is proscribed from dis- sources it creates to iLs own such a case is not Iw.are us. proprietary interest is insub- RCW 39.16,005’s discrimination •sidenLs violates the provisions !eges and immunities clause.NRACH, C .J., and STAF- .LIVER and WILLIAM II. U ., concur.

2d SERIES LABORERS- LO CAL UNION NO. 374 v. FELTON CONST. Wash. 73a t e  as. Wash., 654 P-2d 67DORE, Justice, dissenting.I would have held that RCW 39.16 was constitutional and not in violation of the privileges and immunities clause of the United States Constitution because RCW 39.16 does" not apply to projects supported by public money but only to those organized by private persons and organizations, or by private employers who bid for state pur­chase contracts.
IStates May Discriminate Constitutionally on the Basis of Residency When Acting in a Sovereign or Proprietary CapacityThe Washington statute applies only to those with whom the state or local govern­ment contracts to build a public work. By definition, money raised from residenLs fi­nances the project. The State is, therefore, acting in a proprietary capacity when dis­criminating against nonresidents under RCW 39.16.The mutually reinforcing relationship be­tween the privileges and immunities clause and the commerce clause stems from their common origin in the fourth article of the Articles of Confederation and their shared vision of federalism. B a ld w in  v. F i s h  a n d  

G a m e  Co m m 'n ,  436 U.S. 371, 379, 98 S.CL 1852, 1858, 56 L.Ed.2d 354 (1978). This unique relationship renders analogy to recent commerce clause proprietary cases particularly appropriate.iThe United States Supreme Court recent­ly found permissible under the commerce clause a state jK>licy which limited the sale of a sLite-owned resource to sbitc residenLs. 
B eeves , In c  v. S ta ke , 447 U .S. 429,100 S.CL 2271, 65 L.Ed.2d 2-14 (1980). At sLike in 
B e e v e s  was the distribution jvolicy ol a ce­ment plant owned and o|>eratcd by the State of South Dakota. During a period of cement shortage, the State refused to sup­ply cement to out-of-state customers. A Wyoming customer alleged that South Da­kota's residents-only policy violated the commerce clause. Placing iLs supj>ort of the residcnLs-only |>olicy squarely on the rights of South Dakota when acting as a

proprietor, the Supreme Court found no constitut'onal deficiency. Following the earlier case of H u g h e s  v. A lex a n d r ia  S c ra p  
Corp ., 426 U .S. 794, 96 S.CL 2488, 49 L.Ed.2d 220 (1976), the court found that the commerce clause did not restrict a state when acting as a proprietor from favoring its own citizens over others. As a “general rule", states, when acting as market partici­pants or as proprietors, were not engaged in “ the kind of action with which the Com­merce Clause is concerned". H u g h e s ,  at 805, 96 S.Ct., at 2495.

B e e v e s  was grounded on three identifia­ble principles. First, states in their proprie­tary capacity should be free to set the terms of their own contracts. “(Wjhen act­ing as proprietors, States should similarly [to private market participants] shar;. exist­ing freedoms from feder-I constraints, in ­
c lu d in g  the  in h e re n t lim its  o f  th e  C o m m e rce  
C la u se ." B eeves ,  at 439, 100 S.Ct., at 2278 (Italics mine). S e c  a lso B eeves,  at 438 n. 10, 100 S.CL, at 2278 n. 10 ("States nny fairly claim some measure of a sovereign interest in retaining freedom to decide how, with whom, and for whose benefit to deal").Second, the favoring of residents com- jKirts with the very purjiose of a state. The Wyoming customer had argued that the rcsidents-only jiolicy was "protectionist" and not an appropriate government objec­tive. The court disagreed, emphnsizing the right of a slate to limit state benefiLs to those it serves and by which it is funded.Third, the court was influenced by “ con­siderations of sLate sovereignty" and its related role as “ guardian and trustee for iLs jieople". B eeves ,  at 438, 100 S.Ct., at 2278. Earlier authority held that Congress could not interfere with certain employ­ment relations with sLite workers affecting integral stale operations "in areas of tradi­tional govcrnmenLal functions". B eeves, ut 438 n. 10, 100 S.Ct., at 2278 n, 10, q u o tin g  

N a tio n a l L e a g u e  o f  C it ie s  v. U sery , 426 U.S. 833. 852, 96 S.Ct 2465, 2174, 49 L.Ed.2d 245(1976) (Congress under the commerce ctnuse could not apply Fair Labor Standards Act to state govcrnmenLs).



clause have a '‘mutually reinforcing rela­tionship” , H ick lin ,  at 531, 98 S.Ct., at 2490, the two clauses are not coextensive. Analo­gy to commerce clause cases here is simply that. The commerce clause focuses on un­due burdens on interstate commerce. It is an affirmative grant of j>ower to Congress and an implied restriction on the power of states. .. The privileges and immunities clause is a direct limitation on states and explicitly secures privileges and immunities for individuals who move from state A to state B. To o m cr ,  at 395, 68 S.Ct., ,iu 1161.In Reeves, In c. v. S ta k e , sup ra , South Dakota had by itself initiated cement pro­duction, and the court felt it was entitled to benefit from its "foresight, risk, and indus­try". 447 U.S. at 446. In H u g h e s  v. A le x ­
an d ria  S c ra p  Corp., supra, Maryland used only its own funds for bounties un junk cars to clean up the state’s !andsca|>e and protect the suite’s environment. C f .  B a ld w in  v. 
F is h  it G a m e C o m m 'n , su p ra  (where the Court's reason for upholding a game-licens­ing statute reflected iLs appreciation of Montana’s protectbn of its environment).Even under the commerce clause, the United Slates Supreme Court has declined to permit states to pursue "simple economic protectionism" where the state's ownership of the resource protected is attenuated. 
S e c  N e w  E n g la n d  J 'o w cr  Co. v. N o w  H a m p ­
shire, —  U.S. ------ , 102 S.Ct. 1096, 71L.Ed.2d 188 (1982).Also, appellants’ citation to E q u ita b le  
Sh ipyards, In c. v. S ta te ,  ‘.*3 Wash.2d 465, 611 P.2d 396 (1980) in support of its proprie­tary interest argument is inappropriate. 
E q u ita b le  Sh ipyards, a case upholding a statutory preference for in-state shipbuild­ers, concerned the equal protection clause. Since residency is not a susjvecl category, the statute in E< pdtablc Sh ip y a rd s  was sub­ject only to a minimum rationality test. By contrast, the To o m e r/ H ick lin  test establish­es a standard at least comparable to the intermediate level of scrutiny, M a ssa ch u ­
s e tts  C o u n cil  o f  Co n s t r. Em p lo y e es , In c .  v,
M a yo r  o f  B o s t o n ,  Muss, -----, 425N.E.2d 346, 352 n. 7 (1981) (U.S. appeal pending), and possibly consonant with the

72 Wash. strict level of scrutiny under equal profc tion analysis. S e e  L. Tribe, A m e r ica n .Q »  
s t i tu t io n a l L a w  411 (1978). .tfcF. The statute before us specifically re­stricts nonresidents in their pursuit "ojf.-i livelihood and the State's ownership inter­est here does not obviate the need for scrv- tiny under the privileges and immunity clause.As the court in To o rn er  stated:The whole ownership theory, in facCk now generally regarded as but a fictiot expressive in legal shorthand of the im­portance to its people that a State havt power to preserve and regulate the ei- ploitation of an im|x>rLant resource. And there is no necessary conflict lnitwccn that vital jxilicy consideration and tbc constitutional command that the State exercise that power, like its other powers, so as not to discriminate without reason against citizens of other States. ”  (Footnote omitted.) 33-1 U.S. at 402, 68 S.Ct. at 1165. %The state’s proprietary interest, repre­sented by iLs lax dollars, is too attenuated to justify RCW 39.16.005’s discrimination against nonresidents. Our conclusion is en­tirely consistent with a trio of decisions by other state courLs w i . i have struck down remarkably similvr ■ ites under the priv  ̂leges and immunituir clause. N oshnm in£  
C o n s tru c to r s ,  In c. v. Krause, 181 N,.1.Super 376, -137 A.2d 733 (1981); M assachusetts 
C o u n c i l  o f  Co n s tr . Em p lo yees , In c. v. M ayor 
o f  B os to n , su p ra ; Su lla  v. C o u n ty  o f  M om  
roe, 48 N.Y.2d 514, 399 N.E.2d 909, 423_ N.Y.S.2d 878 (1979) ce rt, d e n ied  su b  nom. 
A b ra m s  v. Su lla , 446 U.S. 909, 100 S.CL' 1836, 6-1 L.Ed,2d 262 (1980). We do not' hold that the State is proscribed from dis- . tributing resources it creates to iLs own citizens, but such a ease is not liefore us. The state's proprietary interest is insub­stantial and RCW 39.16.005's discrim!..avion against nonresidents violates the provisions of the privileges and immunities clause.BRACH TENBACH, C .J., and STAF­FORD. D O LLIYER  and WILLIAM H. W ILLIAM S. J J „  concur.
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RTER, 2d SE R IESthose with whom it will deal, and to fixL  the terms and conditions upon which it*- will make needed purchases." P erk in s  $  
L u k e n s  S te e l  Co., 310 U.S. 113, 127, 60/' S.CL 869, 876, 84 L.Ed. 1108 (1940). See* 
also H e i n  v. M cC a ll , 239 U.S. 175, 191,36? S.CL 78, 83, 60 L.Ed. 206 (1915).The Stale asserLs that equal protection guaranties :irc not applicable when the sLate acts in its proprietary capacity as a purchaser of goods. Relying on H e m  other state courts have upheld statutory in-slate purchasing preferences against Ix.lh equal protection and commerce" clause challenges. See, e.g., C i t y  and 
C o u n ty  o f  D e n v e r  v. Bessie, 83 Colo. 329, 266 P. 211 (1928) ("the state may buy of whom it will"); S ta te  ex  rel. C o llin s  v. 
S cn a to b ia  B lank  Book &  S ta t io n e ry  Co., 115 Miss. 254, 76 So. 258 (1917) (rejecting equal protection challenge to a statute prohibiting state contracting with nonres­ident bidders). .. ;•'»

r ' " “In this case, we need not go so far as to t hold that because a contract is public and.- requires expenditure of public funds the' legislature tnny, without reasonable basisf, grant a [(reference. Here, as later dis-, cussed, a reasonable basis exists for the preference sufficient to withstand consttei* tutional attack. $UK.
• wWe conclude the preference statute is ; most closely allied with economic legisla-’,; lion requiring only rational basis scruti*ny. 'i\ rFrom reading E q u ita b le  it is clear that,', without the six percent preference, the con-,, tract undoubtedly would have been award- >'d to Equitable. However, by its decision, the court, in effect, held that it was a legitimate state purjiose to favor in-state corporations and contractors.All three principles relied upon by B eeves  and other courts recognize the unique con- lilulional status of states when they dis- 'ribute stale Itcnefits rather than regular private activity. Each principle resjx.*cts -tales, as mem!>crs of a federal form of

LABO RERS LO CA L UNION NO. 374 v. HELTON CONST. %U.
C lle u , Wash., 654 r^ d 87 government, where slates practice primarystite purposes. The Washington statute is justified by these doctrines.The privileges and immunities clause guarantees to nonresidents those rights of residents which projterly belong to every­one. As B a ld w in  summarized, rights uniquely linked to residency such as suf­frage, candidacy, and access to state serv­ices are not rights to which the privileges and immunities clause is directed. Distinc­tions favoring residents in these cases “ merely reflect the fact that this is a Na­tion composed of individual States, and are permitted". Baldw in, at 383, 98 S.CL, at 1860. IIThe majority’s reliance uj>on the rationale and precedent of H ick lin  v. O rb e ck ,  437 U.S. 518, 98 S.Ct. 2*182, 57 L.Ed.2d 397 (1978) is misplaced. The “ Alaska Hire" law in H ick lin  created an employment prefer­ence favoring Alaska residents for "all em­ployment which is a result of oil and g:ts leases" and other legal arrangements to which the State of Alaska was lessor. Alas­ka Stat.Ann. § 38.40.050(a) (1977). The Su­preme Court emphasized the broad reach of the Alaska law in H ick lin ,  at 530-31, 98 S.Ct., at 2489-90;Under this provision, Akiska Hire extends to employers who have no connection whatsoever with the Suite’s oil and gas, perform no work on state land, have no contractual relationship with the State, and receive no payment from the State. The Act goes so far as to reach suppliers who provide goods or services to subcon­tractors who, in turn, |>erform work for contractors despite the fact that none of these employers may themseives have di­rect dealings with the State’s oil and gas or ever set foot on state l a n d . . . .  In sum, the Act is an attempt to force virtu­ally all businesses that benefit in some way from the economic ripple effect of Alaska’s decision to develop its oil and gas resources to bias their employment practices in favor of the State’s residents. (Footnote omitted.)In H ick lin , the court stated the purpose of the statute at 526-28, 98 S.Ct., at 2487-88:

Alaska Hire rwu ^namely, Alaskn'8 J*otJqu»ly ployment." Alaska SU LA m  \ S **-"  ’ •
(1977). What evidence Lb* rro*-i ♦ contain indicates that the taayv r» j h  Alaska’s high unemployment wm* influx of nonresidents acekicj- *tr; - ment, but rather the fact that a tial number of Alaska'* jnMra* ro­dents—especic.lly the uncmpJoynJ l ia  - and Indian residents—were tuuLic to -  cure employment cither because U  it- ■ lack of eduction and job tnunitj or t- cause of their geographical rvtm/xT. from job opportunities; and that Ibc em­ployment of nonresidents threatened deny jobs to Alaska residents only to t>» extent that jobs for which untrained m - dents were being prepared might be MWd by p.onresidcnLs before the rctidcnU' training was completed. - . . .  Alaska Hire simply .grants all kans, regardless of their employment »U- tus, education, or training, a flat employ­ment preference for all jobs covered by the Act. A highly skilled and educated resident who has never been unemployed is entitled to precisely the same preferen­tial treatment as the unskilled, habitually unemployed Arctic Eskimo enrolled in a job-training program. I f  Alaska is to attempt to case iLs unemployment prob­lem by forcing employers within .the SUite to discriminate against ’nonresi­dents—again, a policy which may present serious constitutional questions—the means by which it does .so be more closely biilorcd to aid the unc. r<0' d the Act is intended to l>encl.t. E '  if n statute granting an employment - ence to unemployed residents or to resi­dents enrolled in job-training programs might lie permissible, Alaska Hire’s across-the-lKiard grant of u job prefer­ence to all Alaskan residents clearly is not.(Footnote omitted.)

H ick lin  concluded at 533-34, 98 SC ’L at2-191-92:



Even when public welfare laws were reg­ularly stricken, the Supreme Court allowed states to place beneficial labor conditions on public works contracts. A tk in  v. K ansas , 191 U.S. 207, 24 S.Ct. 124, 48 L.Ed. 148 (1903). The A tk in  court could not imagine a possible ground limiting the right of a state to set 8-hour workdays on public works projects. The court concluded this right "belongs to the State, as the guardian and trustee for its people, and having con­trol of its affairs, to prescribe the conditions upon which it will permit public work to be done on its behalf, or on behalf of its mu­nicipalities". A tk in ,  at 222-23, 24 S.Ct., at 127-28. S e e  also E q u ita b le  Sh ip ya rd s, In c. 
v. S la te .  93 Wash.2d 405, 611* P.2d 390 (1980), q u o tin g  P e rk in s  v. L u k c n s  S te e l  Co., 310 U.S. 113, 127, 00 S.Ct. 809, S76, 84 L.Ed. 1108 (1940). Under the same theory, states may require slide printing to be done by in-stale companies. A m e r ica n  Y ca rlm o k  
Co . v. A sk ew ,  339 F.Supp. 719, 721-22 (M.D. Fla.), a ff'd , 409 U.S. 904 , 93 S.Ct. 230, 34 L.Ed.2d 168 (1972).In 1980, this court upheld the constitu­tionality of a statute granting a bidding preference to in-state companies for ferry construction contracts. E q u ita b le  S h ip ­
ya rd s, In c. v. S ta le , supra. The statute was challenged only under the equal protection clause. However, the court found that the purpose of the state preference passed "con­stitutional muster" in part because "con­struction of ferries within the state strengthens state and local economies". 
Eq u ita b le ,  at 479, 611 P.2d 396. We stated at 476-78, 611 P.2d 396:We have held the federal equal protection clause and the slide privileges and immu­nities clause (Const, a'-t. 1, § 12) are sub­stantially identical. O lsen  v. D e ln w re ,  48 Wa.sli.2d 545, 295 P.2J 32-1 (i95«). While the Stale objects to considering the equal protection claim as not raised by Fqui'.a- ble in the trial court, we believe the issue should be addressed.’ n olln r contexts, the United States Supreme Court has stated that govern­ment, like private individuals and busi­nesses, “ enjoys the unrestricted power to produce its own supplies, to determine

74 Wash. those with whom it will deal, and to fix the terms and conditions upon which it will make needed purchases." Perk ins  vT 
L u k e n s  S te e l  Co., 310 U.S. 113, 127, 60. S .C t 869, 876, 84 L E d . 1108 (1940) See 
also H e im  v. M cC a ll,  239 U.S. 175, 191,36S .C t 78, 83, 60 L.Ed. 206 (1915). ' ^The State asserts that equal protection guaranties are not applicable when the state acts in its proprietary capacity as a purchaser of goods. Relying on Heim, other state courts have upheld statutory in-state purchasing preferences against both equal protection and commerce clause chall nges. See, e.g., C i t y  and 
C o u n ty  o f  D e n v e r  v. Bossie, 83 Colo. 329,266 P. 214 (1928) (“ the state may buy of whom it will"); S ta te  ex  rel. C o llin s  v. 
S cn a to b ia  B la n k  B ook  &  S ta t io n e ry  Co.,115 Miss. 254, 76 So. 258 (1917) (rejecting equal protection challenge to a statute prohibiting state contracting with nonres- • ident bidders).

In this case, we need not go so far as to j hold that because a contract is public and requires expenditure of public funds the „• legislature may, without reasonable basis, • grant a preference. Here, as later dis-_, cussed, a reasonable basis exists for the preference sufficient to withstand consti tutionul attack.
We conclude the preference statute is most closely allied with economic legisla­tion requiring only rational basis scruti­ny. ' jFrom reading E q u ita b le  it is clear that, " without the six percent preference, the con­tract undoubtedly would have been award­ed to Equitable. However, by its decision, the court, in effect, held that it was a legitimate state purpose to favor in-slate corporations and contractors.All three principles relied upon by R eev es  and other courts recognize the unique con­stitutional status of states when they dis­tribute state benefits rather than regular ’ private activity. Each principle resects states, as members of a federal form of
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76 Wash. 654 PACIFIC REPORTER, 2d SER IESAlthough the fact that a state-owned re­source is destined for interstate com­merce does not, of itself, disable the State from preferring its own citizens in the utilization of that resource, it does inform analysis under the Privileges and Immu­nities Clause as to the permissibility of the discrimination the State visits upon nonresidents based on its ownership of the resource. Here, the oil and gas upon which Alaska hinges its discrimination • against nonresidents are of profound na­tional importance. On the other hand, the breadth of the discrimination man­dated by Alaska Hire goes far beyond the degree of resident bias Alaska's owner­ship of the oil and gas can justifiably support. The confluence of these reali­ties points to but one conclusion: Alaska Hire cannot withstand constitutional scrutiny.(Footnote omitted.)The Washington statute has no such reach. Unlike Alaska Hire, (1) it is limited to projects to which state or load govern­ments are direct contracting parties; (2) it applies only to those private employers who themselves contract with government and those employees who work directly on pub- lic jobs; and (3) the Washington statute regulates only those who receive direc' eco­nomic benefit from public-funded govern­ment proje-ts.CONCLUSION RCW 39.10 assures that state residents enjoy ti e benefits of state spending. The limiting cf benefits to those who fui'd the state treasury and for whom the State was created to serve affects the essential and patently unobjectionable purpose of Stite  government—to serve the citizens of the state.Moreover, the Stale should Ixj deemed free to deal with its own residents when it builds public works. It is the “owner" of the job creating the employment. If it built the sewer system itself, the City of Aberdeen would not violate any "right to travel" by requiring its employees to be residents. Since that right is accepted, the

City s 'd be permitted to put the same’̂  condition on work it contracts out.The statute does not interfere w it h  nonresident's right to ply his or her trade within Washington state. General restri<x. tions on private employment unconnected with state funds or projects are invalid?,' 
W a rd  v. M ary land , 79 U.S. (12 Wall.) 418,20 L.Ed. 449 (1IJ71). RCW 39.16 has no effect ' on the private labor market since it applied to work created by public agencies, As noted, unlike the Alaska Hire statute in 
H ick lin  it does not expend public money to seek to control private employment. Non­residents are precluded only from public works. yj£rThe Washington statute is confined to the reach justified by its interest as sover­eign and owner of the project. Hicklin extensively distinguished Alaska Fire from such a narrow law. As later explained" in 
R eeves, the public works cmploynu at statr.X utc affects interests which the privileges and immunities clause reserves to state con­trol. Had Equitable Shipyards known that this court would declare RCW 39.16 uncon- stitutionnl, it could have arranged to go into right-to-work states and secure jiersofl-. nel to construct the job, underbidding the’ local company or contractor who is required to hire union employees. In the future:, local contractors and sul>contractors bidding,, on public works will l>e at un extreme disaa-v vantage when competing with ou‘,-of-stale corporations which can base their bids.Oh nonunion labor and substantially undercut the bids of Washington contractors. iAi,* last report, Grays Harbor had an unemploy-~ ment rate in excess of 30 {>ercent. Such^ communities, when they own the public works project themselves, should l>c able w require that the work Ihi done by unero-, ployed union workers who are residents of the community. Even worse, at a a* when statewide unemployment has hit a® all-time high of over 12 |x>rcent, the majori­ty precludes toe Legislature from enacting legislation establishing proprietary public ̂  works projects for unemployed residents a .partial solution for our state’s unemployf ment problem. Such a narrow interpret*-, tion of our constitution is not justified.;

%



EPORTER, 2d SE R IE S . ^City should be permitted;1 condition on work it contriThe statute >nonresident's right to ply hR « fc* within Washington slater’ tions on private cmploymcai^B^ijg^N^f with state funds or prdje&iHv* ■ Ward v. M aryland , 79 U.S. *L.Ed. 449 (1871). RCW 89.16>M on the private labor market t?Wy ft to work created by publieT^ciC1** Ik.jJ noted, unlike the Alaska Rirt‘ *U£% 
H ick lin  it does not expend publiciM** *. seek to control private employaw< %m- a  residents are precluded only. t r i t T f m j ^ )n  works.

— U.-r—The Washington statute is ocsfionf »► the reach justified by its interest t j  »***•' eign and owner of the project extensively distinguished Alaska HW v such a narrow law. As later. explain** |  
R eeves, the public works employs**! ^  j  ute affects interests which ,the.|*f»irflv  and immunities clause reserves to lU U  #*■ trol. Had Equitable Shipyards know* 9 *  this court would declare RCW “  ’ * stitutional, it could have ai into right-to-work states and nel to construct the job, lindi local company or contractor wl  ̂
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ST A T E v. PA R R IS
i  as. Wash., 654 P.2d 77ailiuld the constitutL ulity of and reverse the judgment of• jrl.

Wash. 77
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, 0 ,r* ■ ,» u  .  .2. Criminal Law c=>662(I)Where witness is unavailable to testify, right of confrontation may be violated if ML other witnesses testify to substance o f hisfcvtYVK. KOSELLINI and PEARSON, statements, but on the other hand, constitu­tional right to confrontation dots not invar­iably exclude hearsay implicating the ac­cused.3. Criminal Law <3=602(1)It is only when out-of-court statementis offered for truth of its content that con­frontation problems arise.4. Criminal Law c=»419(l)Guidelines in determining trustwr.ihi-ness of extrajudicial statements are: whether there is apparent motive to lie; general character of declarant; whether more than one [icrson heard statements; whether statements were made spontane­ously; and timing of declaration and rela­tionship between declarant and witness.5, Criminal Law <3=>417(15)Out-of-court statements against penalinterest are admissible only if  they are cor-offered t(

p <7 VTK of W ashing ton. Responden* 
v.J..hn PARRIS, Petitioner..la. 4,*180-6.• •: r.-'tv Court of Washington,Sn Banc.v. 24, 1982. interest are aomissnnu ........... „lam was convicted in the Superi- roboratcd, Loth where they arc offered to 

’  V'.uirslon County, Gerry L. Alex- inculpate and excul; te accused. ER* “■7 j •. unlawful delivery of a con- 804(I>X3).• mice and the Court of Appeals, g Cr|in5nn, Ijlw c=417(l5)r * * i*i Ann. 268, (133 P.2<1 914, affirmed. ^  ^  ^  qualjfy M  staU,mcnl 
I  -  'v  ,nt s ition for review was grant- t (icclliralion ncc(i notP  •’ •• Mipremc Court. Rosellim, J . ,  held ^  ^  and u-nequivocal admissionI  +  •A-of.court statements made by a co- j  c()n(,ucL E R  804(l,)(3).f  -ring the course of the drug transac-admissible as statements against 7. Criminal Law <==>-117(15)'.'.crest. While it is not fact that declaration isW m  .i . r e  i against penal interest but declarants•I. "  m<Kl,f,U<1- awareness of fact which gives statement* "am H. Williams, J . ,  filed a dissent- in8t pcna| interest significance, it may* •Vinmn in which Cunningham, J .  pro ^  Jiasumc(j thal reasonable man would beI Her, J . ,  joined. uwaru 0f disserving nature of his remarkseven when they are made to supposed. , ,  friend. ER  804(b)(3).r,rn|n!i| Law c=>6G2(l). '' "n and essential purjiose of confron- 8. Criminal Law c=417(l.»)*-■’> u m secure for opponent the op|Kir- In prosecution of accomplice for unlaw- ^  -f  -ross-examination and purpose of ful delivery of controlled substance? out-of-** '  ’ "nfrontation is to test perception, court statements made by principal offend-’̂ 5’ ,‘r> amj c-i'dibility of witnesses and er to police informant during course of drug■se of testing witnesses’ deal were admissible as statements againstI tonal interest, since statements were made
{
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THE LEGISLATURE
B U D G E T  A N D  AUD IT  COMMITTEE

M a y  23, 1983

TO: S e n a : 
Cha

<ard Eliason
.bor & Commerce Committee

FROM: G e r a l u  . iVilkerson, C P A  t j  J j  1J
L e g i s l a t i v e  A u d i t o r  / ( r ^ [ /  

D i v i s i o n  of L e g i s l a t i v e  Audit

SUBJECT: Sponsor Substitute for House Bill No. 62

At your request the following comments are p r o vi ded on SSHB
6/:

1. Line 23 through 27 requires that a w r i t t e n  report be 
filed w i t h  the Office of the Governor, the Department 
of Education, the Univer s i t y  of Alaska, and the L e g i s­
lative Au dit Division.

Unless this requir ement is intended to be a "paper d e­
terrent" from doing business w i t h  non-residents, the 
filing requ irements appear excessive. The requirement 
of filing one copy w i t h  the Depar tment of A d m i n i s­
tration, the State's reco r d - k e e p i n g  agency, w o u l d  be 
adequate, in my opinion.

2. If filed w i t h  the Depart ment of Administration, the 
records could be readily reviewed and accessible to the 
L e g i s l a t i v e  A udit Division.

3. Your committee may consider adding a "sunset" provision 
w h i c h  w o u l d  mandate legislative oversight: in future 
years to determine if this law ”v,a effe ctive or still 
needed.

If you w o u l d  like to further discuss these comments, please
contact me at 465-3830.



#Representative John Lindauer District lC-A 3933 Geneva Place Anchorage, AK  9950S

May 26, 1983

Alaska istatc ILcgtelatui f

î ousc of ficprcscntatibcs

•Tfair in JunrjuPouch vJuneau, A K  99811 465-3709

To: Senate Labor and Commerce Committee

From: Representative John Lindauer

Re: Fiscal note- attached to SSHB 62

I have just seen the fiscal note to SSHE 62 received by the Senate. 

It is totally inappropriate. The bill does not require any filing 
or compilation of forms. It is not the intent of the sponsor or 

co-sponsor that forms be filed and compiled and turned into informa­
tion at state expense.

This appears tc be a gimmick of the Department of Administration to 

get more money into their budget and discourage the adoption cf the 
bill.

These efforts to discourage the bill strongly suggest that DOA is, 
in fact, engaging in the kinds of practices that this bill is 

attempting to discourage. I suggest that the State of Alaska can no 
longer afford to have the Department of Administration channel money 

outside under circumstances which they are too embarrassed to have 
revealed to the press and to the public.

cc: Commissioner Lisa Rudd



D E P A R T M E N T  OF  A D M IN I S T R A T IO N  /  p o u c h  c  (MS 0210)/ JUNEAU, ALASKA 99811
D IV IS IO N  OF GENERAL SERV IC ES  AND SUPPLY  /

(907) 4 6 5 - 2 1 5 0

M a r c h  8, 1982

H o n o r a b l e  J o h n  L i n d a u e r  

A l a sk a  S t a t e  L e g i s l a t u r e  

H o u se  o f  R e p r e s e n t a t i v e s  

P ou ch V (MS 3100)

Ju n e a u ,  A K  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  L in da uer :

Re: HB 62

A f t e r  d i s c u s s i o n  w i t h  y o u  a n d  f u r t h e r  t h o u g h t  1 find  tha t I a g r e e  w i t h  

y o u r  p o i n t s  r e g a r d i n g  HB 62. T h o u g h  it w o u l d  be e a s i e r  to a p p l y  if " r es i d e n t "  

a nd  " e x p e r t i s e  o r  s e r v i c e s "  w e r e  d e f i n e d ,  it w o u l d  not be i m p o s s i b l e  to 

i m p l e m e n t  t h e  bill as is.

S in c e r e l y ,  ^

Ro be r t Lin k 

A c t i n g  D i r e c t o r

R L / d l r

6 / 0 3 0 8 - 0 1 / 6 G S S 2

<:c: C o m m i s s i o n e r  Lisa Rudd

D e p a r t m e n t  of A d m i n i s t r a t i o n

TELECOPIER NUMBER 465-2189



Representative John Lindauer District 10-A 3933 Geneva Place Anchorage, AK  99508
•  9

lUlatfka g>tate legislature

$ouse of fteprcscntattbes

While in JuncjuPouch VJuneau, AK 99811 465-3709

J u n e  16, 1983

M E M O R A N D U M

To: S e n a t o r  D i c k  E l i a s o n

From: R e p r e s e n t a t i v e  J o h n  L i n d a u e r

Re: HB 62 —  r e l a t i n g  to the use o f  p u b l i c  m o n e y  f o r  the

p a y m e n t  o f  n o n r e s i d e n t  i n d i v i d u a l s  or b u s i n e s s e s

I a p p r e c i a t e  y o u r  i n t e r e s t  and a n alysis. T h e  problem, as I see 

it, is that the D e p a r t m e n t  o f  A d m i n i s t r a t i o n  is t r y i n g  to m a i n t a i n  

its abil i t y  to hire o u t s i d e r s  i n s te a d  of Al a s k an s ,  de s p i t e  

G o v e r n o r  S h e f f i e l d ' s  c o m m i t m e n t  to p r o v i d e jo b s  for Alaskans.

S p e c i f i ca l l y :

1) H B  62 is not a i m e d  m e r e l y  at p r o f e s s i o n a l  s e r v i c e s  

as d e f i n e a  in AS 36.98 .0 8 0 .  T h e  i n c l u s i o n  of the w o r d  

professional, as r e q u e s t e d  by D O A , s u b s t a n t i a l l y  limits 

the b i l l ' s  s c o p e  and a p p l i c a t i o n  in t erms o f  g i v i n g  

A l a s k a n s  first c rack at s t a t e  jobs.

2) T h e  d e f i n i t i o n  o f  an A l a s k a n  r e s i d e n t  s h o u l d  be 

left, as it w o u l d  be left a u t o m a t i c a l l y ,  to r e g u l a t i o n  

in o r d e r  that it rem a i n  legally a c c e p t a b l e  in an ever- 

c h a n g i n g  world.

I s u g g e s t  that the w o r d  " p r o f e s s i o n a l” be d e l e t e d  on lin e  ,!1 and that 

s e c t i o n  1 be d e l e t e d  in its e n t i r e t y  and the s u b s e q u e n t  s e c t i o n s  

r enumbered.



A L A S K A  S T A T E  L E G I S L A T U R E  - S E N A T E  
CO M M ITTEE ON LA B O R  A N D  C O M M ER C E

S E N A T O R  R IC H A R D  I. E L IA S O N  POUCH V • JUNEAU, ALASKA 6 9 0 1 1
CHAIRMAN (9 0 7 )  4C t-3 8 4 4O F F I C I A L  D u l l n e s s

M E M O R A N D U M
TO: Kep. John Lindauer

FROM: Sen. Dick Eliason

DATE: June 16, 1983

RE: HB 62 relating to the use of public money for the

payment of nonresident individuals or businesses

The Senate Labor and Commerce Committee hearing on June 14, 1983,
included HB 62 on the agenda, and the proposed Senate Labor and Commerce 
Committee substitute was discussed. Attached is the revised draft of 
the proposed committee substitute.

At the hearing you raised the Question of why the proposed draft
was limited to "professional services" (see attached draft, page 1, line 

11 and line 22). Senate Labor and Commerce Committee staff contacted 

Bob Link, Director of the Department of Administration's Division of 
General Services and Supply to discuss this language. A definition of 
"professional services" appeftc -«n AS 36.98.080 (2). This chapter ha? 
been attached for your convenience. According to this section, 

"professional services" means professional, technical, or consultant's 

services that are predominantly intellectual in character and that (A) 
include analysis, evaluation, prediction, planning, or recommendation; 
and (B) result in the production of a repcrt or the completion of a

task. From this definition it may be construed that professional 
services are those whic.h are not product-orii. ted, and in practice the 
definition excludes such contract .',er\ices as janitorial, leasing, 
security, court repor. ting, and even the laundry done for the ferry
system in Seattle. The inclusion in the proposed subsitute of the word 

"professional" to describe the services affected by HB 62 would seem 
consistent with the fi dings and purpose section of the original bill, 
which states "the stat often employs nonresident consultants, advisors, 
and businesses to provide expercise and services...".

Also, as a definition of "resident" is not provided in this bill, how is 
"Alaska resident" presumed to be defined for the purposes of this 

legislation? I would appreciate a response from you on this so that we 
can resolve this questio'' as soon as possible.



R epresentative Jo h n  Lindauer 

District 10-A  

3933 G en ev a  P lace 

A n ch o rag e . A K  99508

ib tate legislature

Spouse of Ecprcsentatibes

Xi%lt in Juntdu
Pouch V

Juneau, A K  9 9 8 11  

465-3709

May 26, 1983

To: Senate Labor and Commerce Committee

From: Representative John Lindauer

Re: Fiscal note attached to SSHB 62

I have just seen the fiscal note to SSHB 62 received by the Senate. 
It is totally inappropriate. The bill does not require any filing 
or compilation of forms. It is not the intent of the sponsor or 
co-sponsor that forms be filed and compiled and turned into informa­
tion at state expense.

This appears to be a gimmick of the Department of Administration to 
get more money into their budget and discourage the adoption of the 
bill.

These efforts to discourage the bill strongly suggest that DOA is, 
in fact, engaging in the kinds of practices that this bill is 
attempting to discourage. I suggest that the State of Alaska can no 
longer afford to have the Department of Administration channel money 
outside under circumstances which they are tno embarrassed to have 
revealed to the press and to the public.

cc: C o m m i s s i o n e r  Lisa Rudd
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M a y  24, 1983

To: S e n a t e  L a b o r  anil C o m m e r c e  C o m m i t t e e

From: G i n n y  C h i t wo o d ,  A M L  E x e c u t i v e  D i r e c t o r

Re: H B  62 - N o n r e s i d e n t  I n d i v i d u a l s  a n d  B u s i n e s s e s

T h e  A l a s k a  M u n ic i p a l  L e a g u e  l a u d s  the p u r p o s e  of S S H B  62, b u t  does 

no t  b e l i e v e  it w i l l  b e  a c ; o m p l i s h e d  i- t h e  p r o p o s e d  l e gi s lation. It 

a p p e a r s  t h a t  the m a i n  result o f  th e b i l l  w o u l d  b e  a lot of p a p e r  

han dl i n g .

W e  a sk  y o u r  c o n s i d e x a t i o n  o f  an a m e n d m e n t  to t h e  d e f i n i t i o n  of 

"state", s t a r t i n g  o n  line  6 o f  p a g e  2 to d e l e t e  e v e r y t h i n g  a f t e r  

u n i v e r s i t y .  L ocal o f f i c i a l s  s h o u l d  nav e  c o n t r o l  o v e r  the e m p l o y m e n t  of 

c o n s u l t a n t s ,  ad v isors, an d  b u s i n e s s e s  on t h e l o c a l  level.

T h e  A l a s k a  M u n i c i p a l  L e a g u e  s u p p o r t s  l ocal h i r e  a n d  A l a s k a  

p r e f e r e n c e ,  b u t  b e l i e v e s  the a p p r o a c h  t a k e n  in S S S B  174 an d  the " j o i n t  

v e n t u r e "  bills, HB 415 an d  SB 293, w il l  p r o v e  m o r e  e f f e c t i v e  than this 

bill.

MEMBER OF THE NATIONAL LEAGUE OF CITIES AND THE NATIONAL ASSOCIATION OF COUNTIES



teka ibtate Hegtsrtatu
R epresentative Jo h n  Lindauer 

D istrict 10 -A  

39 33 G en ev a  P lace 

A n ch o rag e , A K  99508

2|ou£e of &£pre£entatibe£

May 19, 1983

TO: Senate Labor and Commerce Committee

FROM: Representative John Lindaue

RE: Sponsor Substitute for House Bill #62: "An Act relating to

the use of public money for the payment of nonresident 
individuals or businesses."

The purpose of this bill is to assist the state and its educational.', 
institutions in the identification of the career opportn.jities and e 
educational needs of the youth of Alaska.

It is the state's policy to encourage our youth to stay in Alaska.

For that reason, we have for some years forgiven a portion of our 
student loans in the event that student borrowers reside in Alaska 
after graduation.',!

The retention of Alaska's youth requires that we provide them with an 
educational system which trains them for the jobs which exist in the 

Alaskan economy. This requires that the state identify those areas 
for which there are not enough trained Alaskans. This bill will identify 
the occupational areas and training where our scarce educational 
dollars can be best concentrated.
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SECTIONAL ANALYSIS OF SPONSOR SUBSTITUTE OF HB 62

Section 1 of SSHB 62 states the legislative findings and purpose of the 
proposed legislation.

Section 2 of SSHB 62 amends AS 37.05 to add a new section:

Sec. 37.10.110.

a) Public monies may not be spent to employ or contract with 

a non-resident person unless a written report is filed 
with the Governor's office, the Department of Education, 

the University of Alaska, and the legislative audit division. 
The report shall include:;

1) a brief descripton of the work to be done*

2) reasons for failing to identify an Alaskan-person •
to perform service;

3) efforts made to locate qualified Alaskan person;
A) recommendation for development of qualified Alaskan

persons to satisfy projected future needs.

b) Defines 'fetatd' in this section to include any state department, 
state agency, state university, borough, city, village, 
school district or other state subdivision.



THE LEGISLATURE
BUD GET AND AUDIT COMMITTEE

M a y  23, 1983

TO: Se nator R i c h a r d  E l i a s o n
Chairman, L a b o r  & C o m m e r c e  Co mmittee

FROM: G er a ld  L. W il k er s o n ,
L e g i s l a t i v e  A u d i t o r  / ( t T ' K /

D i v i s i o n  of L e g i s l a t i v e  A u d i t

SUBJECT: Sponso r S u b s t i t u t e  for H o u s e  Bill No. 62

At  y o u r  re qu es t  the f o l l o w i n g  c o m m en t s are p r o v i d e d  on  SSHB
62:

1. Li n e  23 thr ou gh  27 re qu i r e s  that a w r i t t e n  r e p o r t  be 
fi led w i t h  the O f fi ce  of the Gover nor, the D e p a r t m e n t  
of Education, the U n i v e r s i t y  of Alaska, and the L e g i s­
lative A u d i t  Divisio n.

U nless this r e q u i r e m e n t  is iiitended to be a " p a p e r  d e­
terrent" fr o m  d oi ng  b u s i n e s s  w i t h  n o n - r e s i d e n t s ,  the 
f iling r e q u i r e m e n t s  a pp e ar  excessive. The r e q u i r e m e n t  
of filing one copy w i t h  the D e p a r t m e n t  of A d m i n i s­
tration, the S t a te ' s r e c o r d - k e e p i n g  agency, w o u l d  be 
adequate, in my  opinion.

2. If filed w i t h  the D e p a r t m e n t  of A d m i n i s t r a t i o n ,  the 
r ecords could be r e a d i l y  r e v i e w e d  and a c c e s s i b l e  to the 
L e g i s l a t i v e  A u d i t  Di vision.

3. Y o u r  co mm i tt e e may c o n s i d e r  a d d i n g  a " s u n s et "  p r o v i s i o n  
w h i c h  w o u l d  m a n d a t e  l e g i s l a t i v e  o v e r s ig h t in f u tu re  
years to d e t e r m i n e  if this law w a s  e f f e c t i v e  or still 
n e e d e d .

If y o u  w o u l d  like to f u r t h e r  d i s cu s s these comments, p l e a s e
c o n ta ct  m e  at 465-3830.



R epresentative John Lindauer 

District 10-A  

3933 G en e v a  Place 

A n ch o rag e, A K  99508

Alaska ibtate legislature
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Pouch V

Juneau, A K  9 9 8 11 
465-3709

^ousc of &eprcscntatibcs

May i9, 1983

TO: Senate Labor and Commerce Committee

FROM: Representative John Lindauer^j/f

RE: Sponsor Substitute for House Bill #62: 
the use of public money for the payment 
individuals or businesses."

"An Act relating to 
of nonresident

The purpose of this bill is to assist the state and its educational 
institutions in the identification of the career opportunities and 
educational needs of the youth of Alaska.

It is the state’s policy to encourage our youth to stay in Alaska.
For that reason, we have for some years forgiven a portior. of our 

student loans in the event that student borrowers reside in Alaska 
after graduation.

The retention of Alaska’s youth requires that we provide them with an 
educational system which trains them for the jobs which exist in the 
Alaskan economy. This requires that the state identify those areas 
for which there are not enough trained Alaskans. This bill will identil'y 
the occupational areas and training where our scarce educational 
dollars can be best concentrated.



SECTIONAL ANALYSIS OF SPONSOR SUBSTITUTE OF HB 62

Section 1 of SSHB 62 states the legislative findings and purpose of the 
proposed legislation.

Section 2 of SSHB 62 amends AS 37.05 to add a new section:

Sec. 37.10.110.

a) Public monies may not be spent to employ or contract with 
a non-resident person unless a written report is filed 
with the Governor's office, the Department of Education,

the University of Alaska, and the legislative audit division 
The report shall include:
1) a brief descripton of the work to be done;

2) reasons for failing to identify an Alaskan person
to perform service;

3) efforts made to locate qualified Alaskan person;
A; recommendation for development of qualified Alaskan

persons to satisfy projected future needs.

b) Defines 'fetatd'in this section to include any state departmen 
state agency, state university, borough, city, village, 
school district or other state subdivision.
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