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Bill N o .  Committee Substitute for House Rill No. 540 D a t e  5 / 2 1 / 8 4
.... , (Ltc) .
1 ltle "An Act relating to contractors' payment L,ontact: Eileen Plate

bonds." 465-2700
Bob Bacolas 
465-4870

Committee Substitute for House Bill No. 540 mokv s editorial changes to provisions in 
Title 36 witji respect to action against a contractor's payment bond by person: perform­
ing labor for subcontractors on public construction projects. In this regard, the bill 
provides a sample form for a person performing labor for a subcontractor to notice the 
contractor when a claim for payment of labor is filed against the contractor's bond.
The sample form will assist por.uns performing labor in filing adequate notice as it 
depicts the specific information which must be included.

The committee substitute also contains a number nf imfre significant changes to Title 36 
with respect to action against a contractor's payment bond by persons who suppiy mate­
rials, supplies, or equipment to subcontractors on public construction projects. 
Inasmuch as persons who supply materials, supplies or equipment on public construction 
projects fall outside of the department's authority or responsibility as far as col­
lection of monies due them, we have no comments on these particular provisions.

Tfie Department's position on Committee Substitute for House Bill 540 is neutral. It 
will not have a fiscal impact on the Department.

APPROVED

C j*yv™ .
fin Jini Robison 

Commissioner

P O S I T I O N  P  A P 1 E M / Department of Labor
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do pass

do pass with attached a m e n d m e n t ( s )
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n ew title
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reports it back without recommendation 

recommends referral to

[ ] NEW FISCAL NOTE

Committee

MEMBERS SIGNING 
DO PASS

MEMBERS HAVING 
O T H E R  RECOMMENDATIONS

Chairman
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P O S I T I O N  P A P E R  O F  

A L A S K A  C H A P T E R  

T H E  A S S O C IA T E D  G E N E R A L  C O N T R A C T O R S  O F  A M E R IC A

T O  T H E

S e n a t e  l a b o r  a n d  c o m m e r c e  c o m m i t t e e

ON

V A R Y IN G  T H E  N O T I C E  P R O V I S I O N S  T O  P R IM E  C O N T R A C T O R S

B Y

S U B C O N T R A C T O R  S U P P L I E R S  (H B  5 4 0 )



c

The A l a s k a  t ' A ssoc i a t e d  G e n e r a l  C o n t r a c t o r s  of 

A m e r i c a  r e p r e s e n t s  m o r e  than 800 c o m p a n i e s  i n c l u d i n g  m o s t  

o f  g e n e r a l  c o n t r a c t i n g  c o m p a n i e s  e n g a g e d  in c o m m e r c i a l  c o n­

struction. We a p p r e c i a t e  the o p p o r t u n i t y  to p r e s e n t  A . G . C .’s 

v i e w  on HB 504.

The A.G.C. s u p ports  the i n c l u s i o n  of a "second tie r 

notice"  p r o v i s i o n  in the L ittle M i l l e r  Act.

Under e x i s t i n g  law, a p e r s o n  w i t h  no direirc c o n t r a c t u a l  

r e l a t i o n s h i p  w i t h  a g e neral c o n t r a c t o r ,  h u t  w h o  s u p p l i e s  

l abor or m a t e r i a l  to a s u b c ontra ctor, m a y  m a k e  a c l a i m  

a g a i n s t  the p a y m e n t  bond by g i v i n g  the g e neral c o n t r a c t o r  

w r i t t e n  n o tice w i t h i n  90 da ys from the last d a t e  on w h i c h  

the p e r s o n  p e r f o r m e d  labor or f urni s h e d  material. A  g e n e r a l  

c o n t r a c t o r  has no w a y  of knowin g w h o  m a y  have s u p p l i e d  labor 

or m a t e r i a l s  to a subcont ractor. A c c o r d i n g l y ,  a g e n e r a l  

c o n t r a c t o r  has no e a s y  way to a s s u r e  that a s u b c o n t r a c t o r  has 

paid all his suppliers. C e r t i f i c a t i o n  by a s u b c o n t r a c t o r  

t h a t  all labor and m a t e r i a l m e n  have been p a i d  is no a s s u r a n c e  

if the c e r t i f y i n g  s u b c o n t r a c t o r  is o r  b e c ome s insolvent. The 

o n l y  "iron clad" s a f e guard for a general c c n t r a c t o r  is to d e l a y  

p a y m e n t  to all s u b c o n t r a c t o r s  until 90 days a f t e r  t h e y  have 

s u p p l i e d  labor or materials. This solut i o n  w o u l d  do little 

to h a r m o n i z e  r e l a t i o n s  and increase c o o p e r a t i o n  b e t w e e n  

g e neral c o n t r a c t o r s  and subcontractors.



U n d e r  e x i s t i n g  l a w ,  a g e n e r a l  c o n t r a c t o r  c a n n o t  

d e t e r m i n e ,  i n  a d v a n c e  o f  a c l a i m  b e i n g  f i l e d ,  w h i c h  

persons m a y  b e  e l i g i b l e  t o  f i l e  a c l a i m .  T i m e l y  n o t i c e  

t o  t h e  g e n e r a l  c o n t r a c t o r  o f  t h e  s u p p l i e r ' s  s t a t u s  a n d  

e x i s t e n c e  w i l l  a l l o w  a g e n e r a l  c o n t r a c t o r  t o  a s s u r e  t h a t  

a s u b c o n t r a c t o r  h a s  p a i d  a l l  s u p p l i e r s .

I n  s u m m a r y ,  t h e  A . G . C .  b e l i e v e s  t h a t  t h e  n o t i c e  p r o ­

v i s i o n s  o f  H B  5 4 0  w i l l  e n s u r e  t h a t  c o m m e r c e  i s  c o n d u c t e d  

i n  a m o r e  e n l i g h t e n e d  a n d  c o m m e r c i a l l y  r e a s o n a b l e  m a n n e r .  

T h e  A . G . C .  u r g e s  th? s c o m m i t t e e  t o  p a t s  IIB 54 0  o n  t o  t h e  

n e x t  c o m m i t t e e  o f  r e f e r r a l .
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Maroh 8, 1984

The Honorable John J. Cowdery 
Pouch V
Juneau, Alaska 99811 

Dear Representative Cowdery:

I, in my capacity as Secretary/Treasurer and Controller for UNITED 
LUMBER COMPANY, INC., have recently had the opportunity to review HB 540 
which amends AS 36.25.020 (called the Little Miller Act). The proposed 
amendment adds subsection (d) which imposes certain notice requirements 
on suppliers of materials, equipment to be given to general contractors 
in order to preserve a right of action under the Act.

'r I have discussed the ramifications of HB 540 with some of my colleagues
in the retail/wholesale lumber Industry, including representatives of 
Spenard Builders Supply and Superior1 Millwork, Inc. We are unanimous in 
our view that the proposed amendment (copy attached) would increase the 
cost of our business by placing additional account functions on suppliers. 
Therefore, we would urge you to vote against the passage of HB 540.

By way of background, in recent years the burden of preserving 
Mechanic's Lien rights for material suppliers and subcontractor”, has, in 
our view been unfairly shifted from those in the most logical and least 
burdened position to protect everyone's lien rights to the subcontractors 
and material suppliers.

For example, the Mechanics Lien Law was amended in 1979 and 1980 
which resulted in changing priority between a Mechanic's Lien and a Deed 
of Trust securing the interim construction loan. The amendments further 
created the burden upon subcontractors and material suppliers to obtain 
an "aclmowledganent of right to lien” from the owner if we were not 
selling directly to the owner. It has generally been the view in t 'e 
retail/wholesale lumber industiy that the interim financing institutions 
could easily monitor construction draws to insure proper disbursement to 
subcontractors and material suppliers, yet this burden of notice was 
shifted to us.

We view HB 540 as another example of such unfair and unnecessary 
shliting of such burdens. Certainly the general contractor on a State 
funded project is in the best position to determine with whom his r ibcontractors 
are dealing with in the purchase of materials. Such could be a condition 
of draws by the subcontractors, and checks can be made payable jointly.

M I L L W O R K  »  T R U S S  M A N U F A C T U R I N O  P L A N T  U N I T E D  C O M P O N E N T  A  B U I L O I N Q  S Y S T E M S  P L A N T  S A W M I L L

1 6 0  W .  6 0 T H  M I L E  7 V t  O L D  S E W A R D  H W Y .  P A L M E R  I N D U S T R I A L  P A R K  1 4 7 V i  S T E R L I N Q  H W Y .
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lum bor Co., Inc.

M a r c h  8 ,  1 984

P a g e  2

Speaking from personal experience, the staff in our Credit Department 
doubled in order to keep up with the new notice requirements of the 
amended Mechanics Lien Law. Nov; we are faced with additional notice 
requirements unuer AS 36.25.020 if HB 540 is passed in order to protect 
our rights under the Little Miller Act. Additionally, the proposed 
amendment under HB 540 requires that we give notice to the general 
contractor by registered mail, a costly and time-consuming method.

We would urge consideration by you as to the effect of this unnecessary 
and costly amendment. We would welcome the opportunity to meet with you 
personally if you are in Anchorage during this current session. In the 
alternative, please don't hesitate to call me collect If you have any 
questions or if I can further elaborate upon the position of the retail/wholesale 
lumber suppliers.

Sincerely Yours

UNITED LUMBER COMPANY INC.

0. Ho3mstrom 
Secretary/Treasurer

male
Attachment
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M E M O R A N D U M  RE V A R Y I N G  N O T I C E  P R O V I S I O N  
T O  P R I M E  C O N T R A C T O R S  BY S U B C O N T R A C T O R  S U P P L I E R S

A.S. §36.25.020 s p e c i f i e s  the rights of r e c o v e r y  a g ainst

the p a y m e n t  bond on p u b l i c  w o r k s  (and h e n c e  a g a i n s t  the

p r i m e  c o n t r a c t o r ) .  It re ads as follows:

Sec. 3 6 . 2 5 . 0 2 0 .  R i g h t s  of p e r s o n s  f u r n i s h i n g  
l a b o r  or m a t e r i a l .  (a) A  p e r s o n  w h o  f u r n i s h e s  
l a b o r  or m a t e r i a l  in the p r o s e c u t i o n  of the w o r k  
p r o v i d e d  for in the c o n t r a c t  for w h i c h  a p a y m e n t  
bond is f u r n i s h e d  u n d e r  AS J 6 . 2 5 . 0 1 0  and w h o  
is riot paid in full b e f o r e  the e x p i r a t i o n  of 
90 days a f t e r  the last d a y  on w h i c h  l a b o r  is 
p e r f o r m e d  or m a t e r i a l  is f u r n i s h e d  for w h i c h  
the c l a i m  is made, m a y  sue on the p a y m e n t  bond
f or the a m o u n t  u n p a i d  at the time of the suit-

(b) However, a p e r s o n  h a v i n g  d i r e c t  c o n t r a c t u a l  
r e l a t i o n s h i p s  w i t h  a s u b c o n t r a c t o r  but no c o n t r a c­
tual r e l a t i o n s h i p  e x p r e s s  or i m p l i e d  w i t h  the 
c o n t r a c t o r  f u r n i s h i n g  the p a y m e n t  b o n d  has a 
r i g h t  of a c t i o n  on the p a y m e n t  bond upon g i ving 
w r i t t e n  n o t i c e  to the c o n t r a c t o r  w i t h i n  90 days 
from the last d a t e  on w h i c h  the p e r s o n  p e r f o r m e d
labor or f u r n i s h e d  m a t e r i a l  for w h i c h  the c l a i m
is made. T h e  n o t i c e  m u s t  state w i t h  s u b s t a n t i a l

. a c c u r a c y  the a m o u n t  c l a i m e d  and the n a m e  of the
p e r s o n  to w h o m  the liU'terial w a s  f u r n i s h e d  or 
for w h o m  the l a b o r  was perfo r m e d .  The n o t i c e  
shall be s e r v e d  by m a i l i n g  it by r e g i s t e r e d  mail, 
p o s t a g e  prepaid, in an e n v e l o p e  a d d r e s s e d  to 
the c o n t r a c t o r  at any p l a c e  w h e r e  the c o n t r a c t o r  
m a i n t a i n s  an o f f i c e  or c o n d u c t s  b u s i n e s s ,  or 
the c o n t r a c t o r ' s  reside nce, or in a n y  m a n n e r  
in w h i c h  a p e a c e  o f f i c e r  is a u t h o r i z e d  to serve 
s u m m o n s .

(c) A suit b r o u g h t  u n d e r  this s e c t i o n  shall be 
b r o u g h t  j.n the nar ie of the state or the p o l i t i c a l  
s u b d i v i s i o n  of tlv state for the use of the' p erson 
suing in the s u p e r i o r  court. No suit may be 
s t a r t e d  a f t e r  the e x p i r a t i o n  of one year after 
t he dat e of final s e t t l e m e n t  of the contract.
The state or p o l i t i c a l  s u b d i v i s i o n  or the state 
is not liable for costs  or e x p e n s e s  of the suit.

S u b s o c t i o n  (a) r e x a t e s  to those w h o  f u r n i s h  l abor

or m a t e r i a l  d i r e c t l y  to the contractor.

■ B b c L - U j p  P f o v j i d e d  A -  5 . C
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S u b s e c t i o n  (b) r e l a t e s  to t h o s e  w h o  f u r n i s h  labor

or m a t e r i a l s  d i r e c t l y  to the s u b c o n t r a c t o r .  It is with 

s u b s e c t i o n  (b) t h a t  this m e m o r a n d u m  c o n c e r n s  itself.

A r e a d i n g  of that s u b s e c t i o n  d i s c l o s e s  that p e o p l e  

f u r n i s h i n g  s u b c o n t r a c t o r s  m a t e r i a l s  (which i n c l u d e s  e q u i p­

ment) e v e n  at s o m e  r e m o t e  site w h i c h  are u l t i m a t e l y  on

the p r o j e c t  • a r e  e n t i t l e d  to r e c o v e r  a g a i n s t  the bor.d if 

n o t i c e  of c l a i m  is g i v e n  to the p r i m e  c o n t r a c t o r  w i t h i n  

9 0 d a y s  from  the last d a t e  on v/hich the labor or m a t e r i a l  

w a s  f u r n i s h e d .  'w i t h  this p r o v i s i o n  the s i t u a t i o n  often

a r i s e s  that the f i r s t  n o t i c e  is r e c e i v e d  long a fter the 

t i m e  w h e n  the p r i m e  c o n t r a c t o r  c ould ha ve d o n e  the n p c o c a a i y  

t o  p r o t e c t  itself.

A  common, m o r e  e n l i g h t e n e d  p r o v i s i o n  is .included in 

t he W a s h i n g t o n  P u b l i c  W o r k s  Statute, it p r o v i d i n g  for n otice“* “ — ■ — v

w i t h i n  ton d a y s  of f i r s t  f u r n i s h i n g  such material s, it

r e a d i n g  as follows:

3 9 . 0 0 . 0 6 5  N o t i c e  to c o n t r a c t o r  c o n d i t i o n  to 
s u i t  on b o n d  w h e n  s u p p l i e s  a re fucnJ.slud to s u b c o n­
tractor. E v e r y  person, f i r m  or c o r p o r a t i o n  f u r­
ni s h i n g  m a t e r i a l s ,  s u p p l i e s  or p r o v i s i o n s  to
be used in the c o n s t r u c t i o n ,  p e r f o r m a n c e ,  c a r r y i n g  
on, p r o s e c u t i o n  or d o i n g  of any wo.rk for the
state, or a n y  county, city, town, district, m u n i c i­
p a l i t y  or o t h e r  p u b l i c  body, shall, not later 
than ton d a y s  a f t e r  the d a t e  of the first d e l i v e r y
of such m a t e r i a l s ,  s u p p l i e s  or p r o v i s i o n s  to
any s u b c o n t r a c t o r  or a g e n t  of any person, fi rm 
or c o r p o r a t i o n  h a v i n g  a s u b c o n t r a c t  for the c o n­
structio n, p e r f o r m a n c e ,  c a r r y i n g  on, p r o s e c u t i o n  
or d o i n g  of such work, d e l i v e r  or m a i l  to the 
c o n t r a c t o r  a n o t i c e  in w r i t i n g  s t a t i n g  in s u b s t a n c e  
and e f f e c t  that s u c h  person, f i r m  or c o r p o r a t i o n  
has c o m m e n c e d  to d e l i v e r  m aterials, s u p p l i e s  
or p r o v i s i o n s  for use thereon, w i t h  the na me 
of the s u b c o n t r a c t o r  or agen t o r d e r i n g  or to
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•  •
w u o m  the same is f u r n i s h e d  and t h a t  such c o n t r a c t o r  
ana h i s  b o n d  w i l l  be h e l d  for the p a y m e n t  of 
the same* and no s u i t  o r  a c t i o n  s h a l l  be m a i n t a i n e d  
in any c o u r t  a g a i n s t  the c o n t r a c t o r  or his bond 
to r e c o v e r  f or such m a t e r i a l ,  s u p p l i e s  or p r o v i­
sio n s  o r  a n y  p a r t  thereof u n l e s s  tho p r o v i s i o n s  
of this s e c t i o n  h a v e  b e e n  c o m p l i e d  with.

R E C O M M E N D A T I O N : T h e  W a s h i n g t o n  s t a t u t e  ROW 3 9 . 0 3 . 0 6 5

could r e p l a c e  s u b s e c t i o n  (b) of A.S. 3 6.25. 0 2 0 .

A l t e r n a t i v e l y ,  p r o b a b l y  the e a s i e s t  m o d i f i c a t i o n  to

s u b s e c t i o n  (b) w o u l d  be to m e r e l y  s t r i k e  o ut a few w o r d s

or the first s e n t e n c e  and a d d  a few as f o l lows:

• i - s
j (bj Howeve r, a p e r s o n  h a v i n g  d i r e c t  c o n t r a c t u a l  

r e l a t i o n s h i p s  w i t h  a s u b c o n t r a c t o r  but no c o n t r a c­
tual r e l a t i o n s h i p  e x p r e s s  or i m p l i e d  w i t h  the 
c o n t r a c t o r  f u r n i s h i n g  the p a y m e n t  bond h a s  a 
r i g h t  of a c t i o n  on the p a y m e n t  bend, o n l y  upon 
g i v i n g  w r i t t e n  n o t i c e  to the c o n t r a c t o r  w i t h i n  

-96 10 days fro m the lasfe- f i r s t  d a t e  on w h i c h
the p e r s o n  p e r f o r m e d  labor cr f u r n i s h e d  m a t e r i a l  
for w h i c h  the c l a i m  is ma' e.

KOTE: You will n o t e  that this s e c t i o n  a p p l i e s  to c l a i m

a g a i n s t  the p a y m e n t  bond. It says n o t h i n g  a b o u t  c l a i m  

a g a i n s t  the prime contr a c t o r .  U n d e r  s u b s e c t i o n  (a) the 

s u p p l i e r  a l w a y s  has a c l a i m  a g a i n s t  the p r i m e  c o n t r a c t o r  

if it is d e a l i n g  d i r e ct ly. ?;£ it is d e a l i n g  i n d i r e c t l y  

as t h r o u g h  a s u b c o n t r a c t o r  (subs ection (b)) it n e v e r  w o u l d  

h a v e  a n d  does not now have a c l a i m  a g a i n s t  the p r r m e  c o n t r a c­

tor d i r e c t l y  -- o n l y  the surety, - w h i c h  in e s s e n c e  is tho 

same if the p r i m e  is solvent. A form of n o t i c e  used in 

W a s h i n g t o n  is a t.taohed .

D A T E D  t h i s  1 s t  d a y  o f  D e c e m b e r .  1 9 8 3 .

Druce  T .  R i n k e r
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