


T it le  "An Ac t exempting p a r t i c i p a n t s  ir C o n t a c t : Judy Kn igh t
r e s i d e n t i a l drug abuse and alco! . ."i 465-2700
t re a tmen t programs f^om A la ska 's mum 
wage p ro v i s i o n s , and p ro v id in g a s c a l e . "

Bill No. CS for House Bil l No. 132 (Finance- Date May 23, 1983

House B i l l  182 exempts p a r t i c i p a n t s  in r e s i d e n t i a l drug abuse and a lcoho l i sm 
t rea tmen t programs which extend more than 120 days from the minimum wage 
p ro v i s io n s o f AS 23.10 .050-150 . The b i l l  f u r t h e r  se ts f o r t h  the f a c t o r s  
the Commissioner w i l l  cons ide r in adopt ing re g u la t i o n s f o r  payment o f 
wages f o r  work the rapy . Federal r e g u la t i o n s re q u i r e  t h a t a p a t i e n t 
worker be paid no less than 50% o f the minimum wage and t h a t the wage 
r a te be se t accord ing to the degree o f "hand icap . "

The b i l l  is c o n s i s t e n t w i t h  fede ra l law and re g u la t i o n s and the Department 
o f Labor has no o b je c t i o n  to the passage o f t h i s  b i l l .

APPROVED BV:

----
________________ i~ L____________________
im Robison, Commissioner 

Department o f Labor

POSITION PAPE M /Departm ent of Labor
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CS FOR HOUSE BILL 182 (L&C)

"An Act exempting p a r t i c i p a n t s  in r e s i d e n t i a l drug abuse and a lcoho l ism 
trea tmen t programs from A laska 's minimum wage p ro v i s i o n s , and p ro v id in g 
a wage sca le . "

The Department of Health and Socia l Serv ices is suppo r t i ve of t h i s  
l e g i s l a t i o n .

The issues and remedies sur ounding t h i s  proposed l e g i s l a t i o n  arose w i th 
the advent of a long term care program fo r the ch ron ic and s i g n i f i c a n t l y  
d e b i l i t a t e d  a lc o h o l i c . The in d i v i d u a l s to be served by these programs 
have long h i s t o r i e s  o f unemployment, s k i l l  d ep re c ia t i o n , loss o f p o s i t i v e  
employment exper iences and loss o f p o s i t i v e  l i f e  exper iences. Long term 
care i s def ined as t rea tment l a s t i n g  from a minimum 120 days to a maximum 
o f 2 years w i th an average leng th o f 1 year .

One o f the in t e n t s of long term care t rea tmen t program i s to have c l i e n t s  
engage in a form o f work therapy as par t of t h e i r  o ve ra l l t rea tmen t regime. 
Such work therapy w i l l  be designed to help the c l i e n t  r e - e s t a b l i s h  o r 
r e - l e a r n basic lea rn in g , l i f e  and employment s k i l l s .  I t  i s the i n t e n t of 
the long term care t rea tment program to be more than a warehouse f o r the 
most severe ly a f f l i c t e d  ca su a l t i e s of the disease a lcoho l ism .

This l e g i s l a t i o n  w i l l  permit e l i g i b l e  programs to apply f o r  exemption from 
the minimum wage wh i le p ro te c t i n g the c l i e n t s  r i g h t s .

Recommended by:
George Z. Mundel l

Date:

Approved by:

George 
Ac t ing Coord ina to r 
O f f i c e o f A lc o h o l i sm/ 
Drug Abuse

5/12/83 
T

____________________________________________________________________ , > - i  -7 ; - n

Robert London Smith, Ph.D. 
Commi ss ione r 
Dept, o f Heal th &
Socia l Serv ices

Date: ; J/c />*>



#
STATE OF ALASFA 
FISCAL NOTE

*
I Revision Date 5/12 i i.?:

I. REQUEST I I .  FISCAL DETAIL
3i ll/Re solution No.:cs FOR HQ1JSF Bin 18?(i Agency A f f e c t e d : _____________________
T i t l e :  "An Act exempting p a r t i c i p a n t s  in Program Category M t r e c t e d : ______

. S p o n s o r : B a r n e s . Clock^ in .  Hh^pI I  , 1 i c: v p Lars§n^> Program Oi Subpi ogt ai7i(s J n f i e  c -eG:
Reques to r :__________________________________ _____________________________________________
r e s i d e n t i a l drug abuse and a lcoho l ism t reatment

CAPITAL

TEMPORARY

FY £3 1 FY 84 FY 85 1 FY 86 ! FY 87 | FY 88 1
OPERATING 1 1 1

100 PERSONAL SERVICES 1 1 1 1 1
200 TRAVEL 1 I I I !
300 CONTRACTUAL 1 1 1 1 1
400 COMMODITIES 1 1 1 1 1 !
500 EQUIPMENT 1 1 ! 1 | 1
600 LAND S STRUCTURES 1 1 1 1
700 GRANTS, CLAIMS, ETC 1 1 1 1

1 1 1 1 1 !
TOTAL OPERATING 1 1 1 1 1

REVENUE

O11O1 1O1I —
 1O11Ol1O1

FUNDING: (Thousands o f D o l l a r s )
GENERAl. FUND 1 I 1 1
FEDERAL FUNDS I 1 1 1 1
OTHER (S pe c i f y Source) 1 1 1 1 1

• 1 1 -1 1 1

POSITIONS:
FULL-TIME 1 1 1 1 i
PART-TIME 1 1 1 1 1 1

I I I .  SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF SILL:

IV. ANALYSIS: A t ta c h a sepa ra te page f c r  any Ana ly s i s

Prepared sy : George E. Mundell . "..ting Coordinator 
D i v i s i o n :O f f i c e  o f Alcoho l ism /Drug Abuse

Phone: 586-6201
D s te : ..„5/..12/83

Approved by Commi s s i one r : ' w , / f l . ~J), Date :  ^ /ft / V  3  
Depar tment :  J .'t J ., : ATT c < ___________________Di s t r i b u t i c n :
Or i g in a l  to L e g i s l c t i  F inance  
Copy to O f f i c e  o f  Mon: : c " i n t  and Cuc c t t  (*'or L e c ’ s l r . t u r e  i n t r o d u c e d  h i l l s )  
Copy to Ceps "t i t  e n t  ( f u r  Governor in ; r :  cue 50 b i l l s )  
Copy to Sponsor



<7* STATE OF ALASKA 
’ FISCAL -NOTE

#
[R e v i s i o n Dane 5/12 , 1U53 j

REQUE_S_T I I .  FISCAL DETAILSXzr ____________ _
i n T T / K i s o l u t i o n  N o . : cs f o r  hodsf r t i i  i 8 ? (L&c^gency A f f e c t e d : 
T i t l e :  11 An Act exempting p a r t i c i p a n t s  in Program Ca tego ry A i iS_ n m  1 r  ^  r  c . .  *-
Spon so r tBernes . C lo cks in . fiu&LE-U 
Reques to r

e c t e d : __________ .
t c 1,3 Lars§nu> Frog ram o f Subp ro g ram ^ J -A f f e c t e d

r e s i d e n t i a l  drug abuse and a lcoho l i sm t rea tmen t

OPERATING
FY 83 FY 64 | FY 85 1 FY 36 | FI 87 FY 88 i

1 1 1 1
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
500 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC

1 1 1 1
I I  1 1

1 ■ i I I !
1 1 1 !

! 1 11
1 1 I

. 1  1 ‘ I
1 1 1 1 1

TOTAL OPERATING I 1 1 1 1

CAPITAL

I REVENUE I«-/l1O11O11Of1O11Ot

FUNDING: (Thousands o f D o l l a r s )
GENERAL FUND • 1 1 1 1 1 I
FEDERAL FUNDS 1 1 1 1 1
OTHER (S p e c i f y  Source ) 1 1 1 1 ! i

• 1 1 1 • 1 1 i

POSITIONS:
FULL-TIME 1 1 1 1 i 1
PART-TIME 1 1 1 1 1 1
TEMPORARY 1 1 ' 1 1 1

1 1 1 i 1 1

I I I .  SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL :

IV. ANALYSIS: A t t a c h a se p a ra t e page f o r  any A n a l y s i s
*> 0 *  ̂r I\ • ■

Prepa red by: Georoe E. Mundel l . Ac t in g Coo rd in a to r 
Di v i s "i on .‘ O f f i c e  o f A lcoho l i sm /D rug Abuse

Approved by Cprr.ti ss i one r / ■ / <  
Depa r tmen t : A <Z C

Phone: 586-6201
Da te : 5 / l? /P,s

f l .  D> Date: f / i c / ? 3
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STATE, OF ALASKA 
FISCAL NOTE ^ ^ s T o r T D a t e  H ay 10 , 198 3

I.

(Page 1 o f  3) .
REQUEST ' I I .  FISCAL DETAIL
" B i l l / R e s o l u t i o n  No . : CS f o r  HB 182 (L&C) Agency A f f e c t e d : Labor ;_____________
T i t l e :  “ . . . r e s i d e n t i a l  drug a b u s e . . . "__  ' • Program Ca tego ry A f f e c t e d :  Worker P r o t e c t ion
Sponso r : House Labor & Commerce . BRU, Program ot Subp rog ram (s j A f f e c t e d :
-    :-: — z— r ___ Z T Z l • . _ #» r> _ .r ̂  11------ - u 
Reque s to r : House Labor & Commerce Labor Standards & S a fe t y , Wage and Hour

:A r tNU l 1 U K L i / K L Y U ' i U C O .  v 1 i i u u a u i i u a

OPERATING
FY 8 3 1  
--------1

F. 84~1

QC *2
FY 85 i

1
9 7  0

FY 86 | 

?9 6

FY 81 
31.4

FY 88 

33.3
ICO PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC

TOTAL operat ing

£ 0 . 0  

"  .0
C l  %

10.9 11.6 12.3 13.0 13.8
l . b 1.6 1.7 1 .8 1.9
2 .5 0 0 0 0

41 .2 41.1 4 3 .6 46.2 49 .0

CAP 1TAT

REVENUE I E
FUNDING: (Thousands o f  D o l l a r s )
> -  -  ■ — ------- ----  . --------—t t : .

GENERAL FUND 
FEDERAL FUNDS 
OTHER ( S p e c i f y  Sou rce )

41 .2 I 41.1 43 .6 46.2 49 .0
• •

)

" FULL-TIME' 1 1 1 1 11 U L L 1 *1 IL.
PART-TIME
TEMPORARY

H I .  SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF B IL L : 

N/A

1 IV . ANALYSIS:- A t t a c h ' a  s e p a r a t e  page f o r

P repa red By: Rober t J . Baco l a s , S r .
D i v i s i c n :  Labor Standards and Sa fe t y

Phone: 465-4870
Da te :

Approved by Comm iss ione r : Dim Robisol 
Depa r tm en t : Labor £7"— ■ i i 1 - >r . -i

Da te :

May 10, 1983

May 10, 1983

TEGTA7W

D i s t r i b u t i o n :
O r i g i n a l  t o  L e g i s l a t i v e  F inance
Copy t o  O f f i c e  o f  Management and Budget ( f o r  L e g i s l a t u r e  i n t r o d u c e d  b i l l s )  
Copy t o  Depa r tm en t ( f o r  Gove rno r i n t r o d u c e d  b i l l s )
Copy t o  Sponso r

 T \ --------  -L . f  i  r\ A ■T n 4- ■Fk AfH C AAIt C A T  ^



. - t : •: .V'r . .• "

^

. - . ... FISCAL NOTE

■ THE LEGISLATURE OF THE STATE OF ALASKA 
: THIRTEENTH LEGISLATURE '

--T-ITLE: ■ "An Ac t r e l a t i n g  t o  r e s i d e n t i a l  drug a b u s e . . . "
' AGENCY AFFECTED: Department o f Labor

- C S H B  1 8 2 (L&C) (Page 2 of 3) ’

J J n d e r_ t h i s B i l l  p a r t i c i p a n t s  in .w o rk the ra p y i n  long term r e s i d e n t i a l  drug 
abuse -o r a l c o h o l i sm  t re a tm e n t programs may be pa id le s s than the minimum wage 
p r e s c r i b e d  in AS 23 .10 .050 - 23 .10 .150 , i f . t h e  ra t e has been approved by the 
Commiss ioner and i s  in comp l iance w i t h  Federal Law.

The-: Depa r tmen t ’-w i l l  r e q u i r e  a C le rk T y p i s t I I I - t o  p ro v id e a f o c a l p o i n t between 
t h e ’ t r e a tm e n t agency and the Depar tment t o  insu re p rocess ing o f a p p l i c a t i o n s  
f o r w a i v e r ;  r o u t i n g  and c l e r i c a l  a ss i s ta n ce f o r  app rova ls and d e n i a l s ;  m a in te ­
nance o f  c e n t r a l reco rds system to in s u r e _m on i t o r i n g and p e r i o d i c  re v iew o f  . 
"p rog ram r e s i d e n t s ;  answer and rou te i n q u i r i e s  and comp la in ts f o r  re v iew , and 
p r o v i d e " c l e r i c a l  suppo r t to p ro fe s s i o n a l s t a f f .  _ C u r r e n t l y ,  o n l y two programs 
“ “Akfeela' House and Nugen t 's Ranch p rov ide long term r e s i d e n t i a l  p rograms . •

“Assump t ions : ;

■ E f f e c t i v e  da te o f J u l y  1, 1983 
"6%-per annum i n f l a t i o n  r a t e .
Equipment co s t s i n  FY *84 i s  a one t ime i-tem.
L im i t e d  to  long te rm r e s i d e n t i a l  t re a tm en t f o r  no t more than 180 p a r t i c i p a n t s  
ove r a two y e a r p e r i o d .

L E G : A : 52



IT POSITION TITLE 
C le rk T y p i s t I I I  " '

m t
j

«■

TYPE OF POSITION

PFT . J
STAFF MONTHS

_ 12 J
RP NUMBER

CS HQ 102
PCH NUMBER

3. CONTINUATION LEVEL j . | ADDITION | X'H . TYPE OF EXPENDITURE -r , . ,T
1 ! •2 3

PERSONAL SERVICES- ■
19,1805. S a la ry  • • .

6 . B ene f1ts 3 ,u4b1 7
Supplemental B e n e f it ; '  1 , 176
F ixed  B e n e f its 2 , oner

-  9 - TOTAL PERSONAL SERVICES 01 26,206
1 0 . Trave l 02 U
1 1 . m tra c tu a 1 03 ' IT17927
1 2 . Commodities •• 0 *. 1 ,5(J0
13. Equ1pment r .. 05 '2 ,'500
1*i. Other . •
15. TOTAL COST . ' *r,7TT

RECEIPT CODE FUND INC'SOURCE
I 16. Federa l R e ce ip ts  1002
[ 17. C .F . Match 1003
I 1 0 . 1 0U Cenora l Funds lOO'i 41,216

19‘ . • * • l- A  R e ce ip ts 1005 • • •
I 2 0 . Program R e ce ip ts  1020f—— Other

•

RANCE/STEP
80

BARC. UNIT
G

FORM 12. PACE/LINE :';:i\PPRPV.T :v.t>.J.SA

BRU PRIORITY

. . J

LOCATION

Anchorage^
ELECTION DISTRICT

$ $ l t
Jl’i’S SS ':

. v . \v  . . . . ^ ̂  .■■ /T l r

::::: FOU IUM USE ONLY ” ---------------------- -----------------------
U  KEY NUM BER “  — -------

w»»H‘*WMr>otn»iMfum»t»a>nr«miit»iMi'«i,» w i»iiii>i«—  uTinuijmn

JUSTIFICATION

* V  ■ • * *’i i :• • * ». •

*/ i •M __

I * M 
(1* •

I ' I
^qencY 1 Labor

Th is p o s i t i o n  w i l l  p ro v i d e a fo c a l p o i n t ( l i a s o n )  betweer 
a lc o h o l and drug abuse t r e a tm e n t agenc ies and the d e p a r t ­
ment : Du t ie s w i l l  i n c l u d e  p ro ce s s in g a p p l i c a t i o n s  f o r
w a i v e r s ; r o u t i n g  and c l e r i c a l  a s s i s t a n c e f o r  app ro va ls ar 
d e n i a l s ;  ma in tenance o f c e n t r a l reco rds system f o r  mon i ­
t o r i n g ,  and re v iew o f program r e s i d e n t s ;  answer and ro u t t 
i n q u i r i e s  and com p la in t s f o r  r e v iew ; and p ro v id e c l e r i c a l  
suppo r t to p r o f e s s i o n a l s t a f f .

C o n t r a c tu a l Se rv ic e s in c l u d e s $3,400 in r e n t ,  $2,527 f o r  
i n d i r e c t  suppo r t s e r v i c e s ,  and $5,000 f o r  o th e r normal 
o p e ra t i n g c o s t s .

The equ ipment l i n e  i tem c o n s i s t  o f $2,500 to purchase 
bas ic o f f i c e  equ ipment f o r  t h i s  p o s i t i o n .

1 3  REQUEST FOR • / ’ ' 
;•! NEW  POS IT ION , •

• c • ■ >i
p r o g r a m  Worker P ro te c t i o n CSHB 1 8 2 (L&C)

non Labor Standards & Sa fe ty Paoe 3' of : i'i'3 F Y  8 4



Official Business
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Pouch V State Capitol Juneau, Alaska 99811
M E M O R A N D U M

’ .
TO: Senator Jalraar Kerttula

Senate President
•$*£& ...SS--.- .Vs*
FROM: Senator Dick Eliason, Chair

Committee on Labor and Comm^/ce

DATE: Feb. 1, 1983

RE:

: Si . 

Minimum wage law

-,uts.̂vvr.r .:i-tpa
The Senate Labor and Commerce Committee acknowledges the receipt of the 

information you forwarded concerning the dilemma facing Leonard and 
Henrietta Nugen. Thank you for providing this thorough background 

information relating to the problem of paying a minimum wage to clients 
involved in a long-term alcohol treatment program.

\ ■

: A T '

§
• * j ; * :  ;• r

This committee will retain the information as back-up material on the 
subject until further action is requested.

■ . i...
’ ■ n . . .
:3r, -

•:* V1.'

. - ’.30.. . ■
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Official Buaineea
January

j & t a l e  ^ l e g i s l a t u r e

Sen tie
Office of ffie President Pouch V 

State Capitol 
Juneau, Alaoka 99811

Senator Richard E l ia son , Chairman 
Senate Labor & Commerce

waga from Leonard and Hen r ie t t a 
I t  i s being forwarded f o r  you 

comm t t e e .

The a t tached ma te r ia l concern ing 
Nugen was re c e n t l y rece ived in my 
in fo rm a t io n and f o r  the perusal o f

Senator Jay K e r t t u l a  
Senate Pres iden t



N O S E E r e . '  R f f K C K
Alaska Alcohc!ism Rehabilitation 

Services, Inc.

Jalmar M. Kerttula 
State Senator 

Pouch V
Juneau, Alaska 99S11 

D e a r  Senator Kerttula:

W e  a r e  e n l i s t i n g  y o u r  a s s i s t a n c e  in a m e n d i n g  she *a w  ar.ri/or rirafting 

l e g i s l a t i o n  c o n c e r n i n g  th e  p a y m e n t  of m i n i m u m  w a g e  to c l i e n t s  in long-

teri.i a l c o h o l  t r e a t m e n t  h e r e  at t h e  ranch.

E n c l o s e d  a r e  c o p i e s  of o u r  c o n c e r n s  r e g a r d i n g  m e  ttinimum wage. W e  are 

a l s o  e n c l o s i n g  c o p i e s  o f  m a t e r i a l s  : e i t a m i n g  ~c o a r  law suit, in the

m a t t e r  o f  c l i e n t  c o n f i d e n t i a l i t y .  We iiore you wil l have t i m e  to r e v i e w

t h i s  m a t e r i a l .

p'nilip V o l l a n d ,  o u r  a t t o r n e y ,  is really :t to cat-. _n the- wage4 law.and 

is w i l l i n g  to a n s w e r  a n y  q u e s t i o n s  you m i g h t  nave o i  m s i s t  in a n y . w a y  

he can in this m a t te r .  Hi s t e l e p h o n e  n u m b e r  is

W e  a r e  e n l i s t i n g  th e  a s s i s t a n c e  e f  a n u m b e r  of l e g i s l a t o r s  a n d  wil l  be 

c o n t a c t i n g  t h e m  as wel l  an d  m a k i n g  thin informal.j.an a v a i l a b l e  to them.

It really makes no sense for the Abate Alasr.t to .novice rhe fi 'ding 

for tiiis program here at the Sar.cn, and tn-.n vu no pay the minimum wage 

to the clients to grow potatoes, paint, work in greenhouse, help in 
the kitchen, do chores, etc. It takes aw.-.y from '.he program and ties our 

Sands for treatment. We will just he w a r e h o u s i n g  people e.g.. in. We want 
to get our clients well mentally and physically. We cannot •ay them, 
so they will j us L sit. We arc- defeat:::'.: Ou: : ve v.nth r. oil i n-mcnt .
those folks'we work With do not noec tun ■ /, v in . nc o: ti:c-:r worst 

enemies. Perhaps it w o u l d  make to ay •: e.n .-Hie an hour, bat: 51.85

an h o u r - - n o  way!

We nee d  your help.

A n  - e r e l y ,

Hl.iw'i k 

Enel os : r e’s

J 5cx 15-«b • .. na . ■.: d.' uV 37c -53-’.



l a w  o r n c c s  o r

R E E S E .  R I C E  A  'no  V O L L ^ N D
A  P H O T C  s r . ' O N  A L  C O R P O R A T I O N

J O H N  P C C S C  

W I L S O N  A .  R I C C  
P H I L I P  R .  V O L C A N O  

V I R G I N I A  B O N N l C  L C M B O

2 1 1  M  5 T R C C T  

A N C H O R A G C .  A L A S K A  9 9 5 0 1  

( 9 0 7 )  2 7  6 * 5 2 3 1

D e c e m b e r  16, 1 9 8 2

R i c k  R o b e r t s o n
A s s i s t a n t  A t t o r n e y  G e n e r a l
P o u c h  K- t - . •
J u n e a u ,  A l a s k a  9 9 8 1 1  .

Re: • Mat-Su'.'Counci 1, e t  a l :  v. K o r h o n e n / e t  a l .

D e a r  Ri ck :

E n c l o s e d  p l e a s e  f i n d  a c o u r t e s y  c o p y  o f  t h e  C o m p l a i n t  
in t h e  a b o v e - r e f e r e n c e d  m a t t e r .  T h e  C o m p l a i n t  s h o u l d  b e  f i l e d  in 
c o u r t  l a t e  t h i s  a f t e r n o o n  o r  e a r l y  t o m o r r o w  m o r n i n g .  S e r v i c e  w i l l  
be  a c c o m p l i s h e d  b y  c e r t i f i e d  m a i l  on  -the n a m e d  d e f e n d a n t s  a n d  the  
A t t o r n e y  G e n e r a l .

As  I m e n t i o n e d  o n  the  p h o n e ,  m y  c l i e n t s  a r e  c o n c e r n e d  
a b o u t  p o s s i b l e  t e r m i n a t i o n  o f  t h e i r  f u n d i n g  b e c a u s e  o f  r e p r e­
s e n t a t i o n s  m a d e  b y  S O A D A  t h a t  a n y  p r o g r a m  w h i c h  r e f u s e d  to  c o m p l y  
w i t h  t h e  M I S  w o u l d  f a c e  a c t i o n  to t e r m i n a t e  t h e i r  F Y  '83 g r a n t  
a w a r d s .  T h e  M a t - S u  C o u n c i l  w a s  i n f o r m e d  b y ’S O A D A  t h a t  t h e i r  t h i r d  
q u a r t e r  a d v a n c e  ( f o r  --the-period " b e g i n n i n g " ' J a n u a r y“T'7' 1983)' w o u l d  
n o t  b e  a p p r o v e d  if t h e y  c o n t i n u e d  to r e f u s e  to c o m p l y  w i t h  th e 
MI S . T h e  V a l d e z  C o u n s e l i n g  C e n t e r  h a s  y e t  to r e c e i v e  it s  s e c o n d  
q u a r t e r  a d v a n c e ,  p r e s u m a b l y  b e c a u s e  o f  the  C e n t e r ' s  v o c i f e r o u s  
o p p o s i t i o n  to t h e  M I S .  I a m  p r e p a r e d  to s e e k  i n j u n c t i v e  r e l i e f  if 
S O A D A  c o n t i n u e s  to r e f u s e  t o e x t e n d  f u n d i n g  to  t h e s e  p r o g r a m s  n o w  
t h a t  l i t i g a t i o n  h a s  b e ~ n  f i l e d .

I a m  a s k i n g  y o u r  o f f i c e  to c o n s i d e r  e n t e r i n g  in t o a 
s t i p u l a t i o n  o n  b e h a l f  of  t h e  d e f e n d a n t s  w h i c h  w o u l d  p r o v i d e  t h a t  
the  D e p a r t m e n t  a n d  S O A D A  t a k e  n o  a c t i o  \ to c o m p e l  t h e  p l a i n t i f f  
p r o g r a m s  to c o m p l y  w i t h  the i n f o r m a t i o n  r e p o r t i n g  r e q u i r e m e n t s  of  
t h e  MI S , n o r  a n y  a c t i o n  to s u s p e n d  or t e r m i n a t e  t h e i r  f u n d i n g  as 
a r e s u l t  of n o n c o m p ?  .nee w i t h  t h e  M I S  d u r i n g  t h e  p e n d e n c y  of 
l i t i g a t i o n .  T h i s  ,wou! i n c l u d e  a p r o v i s i o n  that- s e c o n d  q u a r t e r  
f u n d s  f o r  th e V a l f ' z  C e n t e r  be i m m e d i a t e l y  e x t e n d e d .
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N e e d l e s s  to say, l i t t l e  is a c c o m p l i s h e d  by S O A D A  t a k i n g  
a n y  p u n i t i v e  a c t i o n  a g a i n s t  p r o g r a m s  in an  a t t e m p t  to f o r c e  
c o m p l i a n c e  w i t h  t h e  M I S .  O n  b a l a n c e ,  S O A D A  a n d  t h e  D e p a r t m e n t  
l o s e  l i t t l e  by f o r e g o i n g  c o l l e c t i o n  o f  d a t a  u n d e r  t h e  M I S  u n t i l  
the  c o u r t  r e s o l v e s  t h e  i s s u e s  p r e s e n t e d  b y  th e case. T h e  
p l a i n t i f f  p r o g r a m s ,  o n  t h e  o t h e r  h a n d ,  w i l l  b e  f o r c e d  to c l o s e  
t h e i r  d o o r s  o r  p r o d u c e  i n f o r m a t i o n  a b o u t  t h e i r  c l i e n t s  t h e y  
b e l i e v e  to be c o n s t i t u t i o n a l l y  p r o t e c t e d .’ T h e  l o s e r s  in e i t h e r  
c a s e  a r e  the- c l i e n t s  * s e r v e d  b y  the p l a i n t i f f  p r o g r a m s .  U n d e r  the^ 
c i r c u m s t a n c e s , ' . !  b e l i e v e  the c o u r t  w o u l d  g r a n t  i n j u n c t i v e  relief; 
w i t h o u t  h e s i t a t i o n .

W h i l e  w e  m a y  d i f f e r  a b o u t  t h e  u l t i m a t e  i s s u e s ,  l i t i g a­
t i o n  o v e r  i n j u n c t i v e  r e l i e f  w o u l d  be  u n n e c e s s a r i l y  t i m e  c o n s u m i n g  
a n d  e x p e n s i v e .  M y  c l i e n t s  i n t e n d  to d e a l  w i t h  th?ls c a s e  in  a 
s t r a i g h t f o r w a r d  a n d  e x p e d i t i o u s  m a n n e r  so a s  to p r o m o t e  an 
o r d e r l y  a n d  s p e e d y  j u d i c i a l  r e s o l u t i o n  o f  t h e  i s s u e s .  I w o u l d  
h o p e  t h a t  t h e  D e p a r t m e n t  an d  S O A D A  s h a r e  t h i s  p e r s p e c t i v e .

A s  I s a i d ,  I a m  p r e p a r e d  f o r  a n d  w i l l  s e e k  i m m e d i a t e  
i n i’ —  c t i v e  r e l i e f  for m y  c l i e n t s  if t h e  D e p a r t m e n t  a n d  S O A D A  
i n ^ . , d  to f o r c e  d i s c l o s u r e  u n d e r  M I S  o r  take a c t i o n  to t e r m i n a t e  
m y  c l i e n t s '  f u n d i n g .  I w i l l  c a l l  y o u  e a r l y  n e x t  w e e k  to d i s c u s s  
the  m a t t e r  in m o r e  d e t a i l .  In  the m e a n t i m e ,  I a s k  t h a t  y o u r  
o f f i c e  discuss. m y _ r e q u e s t  w i t h . t h e .  D e p a r t m e n t ,  a n d  S O A D A  so t h a t  I 
w i l l  k n o w  w h e t h e r  to s e e k  i n j u n c t i v e  r e l i e f  n e x t  w e e k .

S i n c e r e l y  y o u r s ,

1 0 E 8 V O L L A N D ,  P.O.

j o - G 2 ^ S l

. V o l l a n d

c c : A n d y  B r e n n a n
L e o n a r d  8 H e n r i e t t a  N u g e n  
D a v i d  H o x w o r t h

E n c .
P R V / k k r
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D a v i d  H o x s w o r t h  
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R e : M a t - S u  C o u n c i l ,  e t  al. v. K o r h o n c n , e t a l .

D e a r  F r i e n d s :

E n c l o s e d  p l e a s e  f i n d  a c o p y  of  the C o m p l a i n t  for 
d e c l a r a t o r y  a n d  i n j u n c t i v e  r e l i e f  wh ich, wi l l  be f i l e d  t o m o r r o w  
m o r n i n g  in the  S u p e r i o r  C o u r t  in P a l m e r .  A f t e r  I c o n s u l t  w i t h  the 
A s s i s t a n t  A t t o r n e y  G e n e r a l  a s s i g n e d  to th e case, I will let you 
k n o w  if a n  a p p l i c a t i o n  f o r  i n j u n c t i v e  r e l i e f  w i l l  be n e c e s s a r y  to 
k e e p  y o u r  f u n d i n g  se c u r e .

P l e a s e  c a l l  me if you h a v e  a n y  q u e s t i o n s .

S i n c e r e l y  yo u rs ,

Phjgifo R. V o l l a n d

Enc .
F R V / k k r
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R E : P a y m e n t  o f  W a g e s  to C l i e n t s
E n g a g e d  in  W o r k  T h e r a p y  at N u g e n ' s  R a n c h

In the p r o g r a m ' s  FY '63 g r a n t  a p p l i c a t i o n ,  a n d  S O A D A ' s
r e v i e w  o f  the f u n d i n g  r e q u e s t ,  r e f e r e n c e  h a s  b e e n  m a d e  to the
a l l o c a t i o n  of  f u n d s  f o r  c l i e n t s  e n g a g e d  in w o r k  t h e r a p y  at 
N u g e n ' s  R a n c h .  T h i s  m e m o r a n d u m  h a s  b e e n  p r e p a r e d  in o r d e r  to 
a s s i s t  y o u  in e v a l u a t i n g  the p r o j e c t e d  c o s t s  o f  w o r k  t h e r a p y  at 
th e f a c i l i t y .

As y o u  a r e  a w a r e ,  an e s s e n t i a l  c o m p o n e n t  o f th e  t r e a t m e n t  
p h i l o s o p h y  at N u g e n ' s  R a n c h  is to h a v e  c l i e n t s  t h e r e  e n g a g e  in a 
f o r m  o f  " w o r k  t h e r a p y . "  T h e  w o r k  t h e r a p y  is d e s i g n e d  to p r o v i d e  
c l i e n t s  w i t h  b a s i c  l e a r n i n g ,  life, and e m p l o y m e n t  s k i l l s ;  to 
e n h a n c e  t h e  c l i e n t s '  s e n s e  o f  b e l o n g i n g  a t  the f a c i l i t y ;  a n d  to 
p r e v e n t  t h e  " w a r e h o u s i n g "  of  c l i e n t s  o v e r  a l on g p e r i o d  of time. 
W o r k  t h e r a p y  p r o j e c t s  f o r  e a c h  c l i e n t  w i l l  be t a i l o r e d  to the 
c l i e n t ' s  i n d i v i d u a l  t r e a t m e n t  pl an.  O r i g i n a l l y ,  the w o r k  t h e r a p y  
p r o j e c t  w a s  d e s i g n e d  to i n v o l v e  c l i e n t s  in the f i n a l  r e n o v a t i o n  
o f  th e f a c i l i t y  ( p a i n t i n g ,  l a y i n g  c a r p e t ,  e t c . ) ,  as well as to
i n v o l v e  t h e m  in  g a r d e n i n g  a c t i v i t i e s ,  the r a i s i n g  o f l i v e s t o c k ,
e t c  .

T h e  w o r k  t h e r a p y  p l a n  t h a t  w a s p r o p o s e d  fo r the R a n c h
r a i s e d  a l e g a l  q u e s t i o n  o f  w h e t h e r  or  n o t 1 client's s h o u l d  -be p a i d  
f o r  t h e i r  w o r k .  A f t e r  a r e v i e w  o f t h i s  q u e s t i o n  b y  my  o f f i c e ,  and  
t h e o f f i c e  of. t h e  A t t o r n e y  G e n e r a l ,  it w a s , c o n c l u d e d  t h a t  the 
A l a s k a  W a g e  a n d  H o u r  A c t  (AS 2 3 . 1 0 . 0 5 0 - 1 5 0 )  a n d  th e  the F a i r
L a b o r  St a nda . is Ac t , (29 U S C  201 a t  s e q . ), r e q u i r e d  t h a t  c l i e n t s  
be p a i d  t h e  s t a t u t o r y  m i n i m u m  w a g e  ( S3 . 8 5 )  per  h o u r )  for c e r t a i n  
w o r k  (e.g. , r e n o v a t i o n s ), b u t  no t  fo r  o t h e r  w o r k  ( s u c h  as g e n e r a l  
h o u s e k e e p i n g ) .  A l t h o u g h  I d i s a g r e e d  w i t h  t h e  A s s i s t a n t  A t t o r n e y  
G e n e r a l ' s  . c o n c l u s i o n  a b o u t  p a y i n g  c l i e n t s  for " f a r m i n g "  a c t i v i­
tie s ,  it w a s  c l e a r  t h a t  t h e •p r o g r a m  w o u l d  h a v e  to b u d g e t  m o n i e s  
f o r  the p a y m e n t  o f  c l i e n t s  e n g a g e d  in w o r k  t h e r a p y ,  p a r t i c u l a r l y  
if the w o r k  r e s u l t e d  in a n y  c o n s e q u e n t i a l  e c o n o m i c  b e n e f i t  to the

J O H N  P C  C S C  

W I L S O N  A . P l C C  

P H I L I P  R .  V O L L A N D  

V I R G I N I A  B O N N I C  L C M 0 O
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p r o g r a m . [ w i t h o u t  d i s c u s s i n g  the l e g a l  a s p e c t s  of  th is  p a r t i c u l a r  
p r o b l e m  in d e t a i l ,  I will  s i m p l y  n o t e  t h a t  the i ss ue  p r e s e n t s  
s o m e  f a r - r e a c h i n g  i m p l i c a t i o n s  for r e s i d e n t i a l  d r u g  and a l c o h o l­
is m  t r e a t m e n t  p r o g r a m s  w h i c h  i n v o l v e  c l i e n t s  in w o r k  th e r ap y.  I 
h a v e  at m y  d i s p o s a l  and w i l l  p r o v i d e  to a n y  i n t e r e s t e d  R e v i e w  
B o a r d  m e m b e r s  c o p i e s  o f  the l e ga l o p i n i o n s  p r e p a r e d  on  the is sue  
by m y s e l f  a n d  b y  L i n d a  S c o c s i a , A s s i s t a n t  A t t o r n e y  G e n e r a l .

The u n c e r t a i n t y  s u r r o u n d i n g  t h i s  i s s u e  p r e s e n t e d  a u n i q u e  
p l a n n i n g  p r o b l e m  f o r  the p r o g r a m  this  y e a r .  B e c a u s e  o f  the 
o r i g i n a l  p l a n  to e n g a g e  c l i e n t s  in a v a r i e t y  of w o r k  t h e r a p y ,  
i n c l u d i n g  r e n o v a t i o n  o f  t h e  f a c i l i t y ,  an d  b e c a u s e  the le ga l 
q u e s t i o n s  a b o u t  p a y m e n t  w e r e  y e t  u n r e s o  v e d , t h e  p r o g r a m  s u b m i t­
te d  a g r a n t  r e q u e s t  s u f f i c i e n t  to covei the p a y m e n t  o f  w a g e s  for 
al l  a n t i c i p a t e d  w o r k  t h e r a p y .  At t h e  s a m e  time, the p r o g r a m  
p u r s u e d  t h e  a l t e r n a t i v e  of  c o m p l e t e  r e n o v a t i o n  o f  the  f a c i l i t y  by 
a g e n e r a l  con tra ct ' ""  a n d  the  e l i m i n a t i o n  o f  r e n o v a t i o n  w o r k  f r o m  
t h e  c l i e n t  w o r k  t h e r a p y  p l a n .  Both, a l t e r n a t i v e s  h a d to be p u r s u e d  
w h i l e  a w a i t i n g  a r e s p o n s e  f r o m  the A t t o r n e y  G e n e r a l ' s  o f f i c e .  As 
a c o n s e q u e n c e ,  the FY  '83 g r a n t  r e q u e s t  i n c l u d e s  a p p r o x i m a t e l y  
$ 2 3 5 , 0 0 0  f o r  c l i e n t  w a g e s  e v e n  t h o u g h  the r e n o v a t i o n  c o n t r a c t  for 
the f a c i l i t y  c a l l s  f o r  the c o m p l e t i o n  of all f i n i s h  w o r k  in the 
m a i n  b u i l d i n g .  N o n e t h e l e s s ,  a s u f f i c i e n t  a m o u n t  .of g r a n t  f un ds  
n e e d  to be a l l o c a t e d  to the p r o g r a m  to c o v e r  t h o s e  w o r k  t h e r a p y  
a c t i v i t i e s  w h i c h  d o r e q u i r e  the  p a y m e n t  o f  w a g e s .

The  p r o g r a m  h o p e s  to r e d e s i g n  its  w o r k  t h e r a p y  p r o g r a m  so 
as to i n v o l v e  c l i e n t s  in a c t i v i t i e s  w h i c h  c a n  p r o v i d e  the 
b c i e f i t s  o f  p e r s o n a l  la bo r ,  b u t  w h i c h  w i l l  n o t  r e q u i r e  the 
p a y m e n t  o f  t h e  s t a t u t o r y  m i n i m u m  w a g e .  F o r  i n s t a n c e ,  it is 
a n t i c i p a t e d  t h a t  c l i e n t s  c o u l d  r a i s e  c r o p s  a n d  b e d d i n g  p l a n t s  in 
a g r e e n h o u s e  f o r  s a l e  to t h e  c o m m u n i t y ,  n o t  b e p a i d  an h o u r l y  
w a g e  fo r t h i s  w ork , b u t  y e t  r e t a i n  t h e  p r o c e e d s  f r o m  s a l e  in a 
s p e c i a l  f u n d  r e s e r v e d  e x c l u s i v e l y  f o r  the b e n e f i t  of c l i e n t s .  The 
p r o g r a m  a l s o  i n t e n d s  tc p u r s u e  l e g i s l a t i v e  a m e n d m e n t s  to the 
A l a s k a  W a g e  a n d  H o u r  A c t  n e x t  y e a r  in o r d e r  to p r o v i d e  a 
c l a r i f i c a t i o n  o f  the c u r r e n t  s t a t e  o f  the law a n d  e n a b l e  d r u g  an d 
a l c o h o l  p r o g r a m s  to f u l l y  f u n d  w o r k  t h e r a p y  p r o j e c t s .

N o n e  o f . th is  is to s u g g e s t  t h a t  t h e  p r o g r a m  is o p p o s e d  to 
p a y i n g  c l i e n t s  a w a g e  f o r  t h e  w o r k  th ey  p e r f o r m  d u r i n g  w o r k  
t h e r a p y .  R a t h e r ,  t h e  p a y m e n t  of w a g e s  to c l i e n t s  h a s  its o w n  
i n h e r e n t  t h e r a p e u t i c  v a l u e  -- it a s s i s t s  in the e n h a n c e m e n t  of 
p e r s o n a l  pricje an d  d i g n i t y  a n d  p e r m i t s  c l i e n t s  to m a n a g e  t h e i r  
o w n  f i n a n c e s .  B u t  th e  p a y m e n t  of a s t a t u t o r y  m i n i m u m ‘w a g e  f o r  all 
w o r k  t h e r a p y  p r e s e n t s  a s i g n i f i c a n t  e c o n o m i c  c o s t  V the p r o g r a m  
t h a t  t h r e a t e n s  the d e v e l o p m e n t  of s u c c e s s f u l  w o r k  t h e r a p y  p r o­
j e c t s  u n l e s s  a d e q u a t e  f u n d s  a r e  p r o v i d e d .  H o p e f u l l y ,  ic p r o b l e m  
c a n  be r e s o l v e d  d u r i n g  the c o m i n g * y e a r .
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Y o u r  e v a l u a t i o n  o f  the p r o g r a m ' s  r e q u e s t  for g r a n t  f u n d s  
to c o v e r  b l i e n t  w a g e s  s h o u l d  be m a d e  in r e c o g n i t i o n  of  the f a c t  
t h a t  t h i s  i s s u e  is yet u n r e s o l v e d ,  a n d  t h a t  th e w o r k  t h e r a p y  
p r o g r a m  e m p l o y e d  a t  N u g e n ' s  R a n c h  m a y  n o t  i n c u r  the e x p e n s e s  
o r i g i n a l l y  e s t i m a t e d  by t h e  g r a n t  r e q u e s t .
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H o n o r a b l e  D o n a l d  E. C l o c k s i n  
H o u s e  o f  R e p r e s e n t a t i v e s  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J U n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  Don:

L a s t  s u m m e r  y o u  e x p r e s s e d  s o m e  i n t e r e s t  i n  m y  w o r k  w i t h  a n  
a l c o h o l i s m  t r e a t m e n t  f a c i l i t y  in A n c h o r a g e  ( T h e  S t u d i o  C l u b ) ,  
and p r o b l e m s  t h a t  m y  c l i e n t s  w e r e  e n c o u n t e r i n g  w i t h  t h e  S t a t e  
O f f i c e  o f  A l c o h o l i s m  a n d  D r u g  A b u s e  ( S O A D A ) .  S i n c e  t h a t  ti me , 
m y  c l i e n t s  h a v e  a s k e d  m e  t o  c o n t a c t  y o u  to r e q u e s t  y o u r  s u p p o r t  
a n d  a s s i s t a n c e  o n  a n u m b e r  o f  m a t t e r s .  W i t h  t h i s  r a t h e r  l e n g t h y  
l e t t e r ,  I h o p e  t o  g i v e  y o u  a c o m p l e t e  h i s t o r y  o f  w h a t  h a p p e n e d  
to  T h e  S t u d i o  C l u K 6 i d  h o w  t h a t  p r o b l e m  a f f e c t e d  t h e e s t a b l i s h­
m e n t  o f  a l o n g - t e r m  c a r e  p r o j e c t  c a l l e d  N u g e n ' s  R a n c h .  I a l s o  
w a n t  to r e q u e s t  y o u r  a s s i s t a n c e  w i t h  t w o  i s s u e s  w h i c h  m a y  b e s t  
b e  r e s o l v e d  t h r o u g h  t h e  l e g i s l a t i v e  p r o c e s s .

S p e c i f i c a l l y ,  t h e  p r o g r a m  r e q u e s t s  y o u r  s u p p o r t  in t h e s e  
a r e a s :

(1) C o n t i n u e d  s u p p o r t  f o r  t h e  f u n d i n g  o f  a l c o h o l i s m  
p r o g r a m s  t h r o u g h  t h e  S t a t e  O f f i c e  o f  A l c o h o l i s m  a n d - D r u g  A b u s e ;

(2) Y o u r  s u p p o r t  f o r  p o s s i b l e  l e g i s l a t i v e  r e m e d i e s  w h i c h  
w o u l d  g u a r a n t e e  f a i r  p r o c e d u r e s  f o r  t h e  r e v i e w  of  s t a t e - f u n d e d  

p r o g r a m s ;  an d

(3) Y o u r  s u p p o r t  f o r  l e g i s l a t i v e  a m  n d m e n t s  t o t h e  A l a s k a  
W a g e  a n d  H o u r  A c t  a n d  t h e  U n i f o r m  A l c o h o l i s m  a n d  I n t o x i c a t i o n  
T r e a t m e n t  A c t  w h i c h  w o u l d  e n a b l e  d r u g  a n d  a l c o h o l i s m  p r o g r a m s  
to p a y  c l i e n t s  l e s s  t h a n  a m i n i m u m  w a g e  w h i L e  e n g a g e d  in " w o r k  

t h e r a p y . "

I k n o w  t h a t  y o u  h a v e  a d e e p  i n t e r e s t  in a l c o h o l i s m  
p r o g r a m s  a n d  t h e  o p e r a t i o n  o f  t h e  S t a t e  O f f i c e  o f  A l c o h o l i s m  
a n d  D r u g  A b u s e .  F o r  m e  t o  a d e q u a t e l y  e x p l a i n  my. c l i e n t ' s  
c o n c e r n s ,  I n e e d  to  g o  i n t o  s o m e  d e t a i l  a b o u t  the o p e r a t i o n  o f  
its p r o g r a m s  a n d  t h e  p r o b l e m s  it h a s  e n c o u n t e r e d  o v e r  t h e l a s t  

y e ar .



I

T h e  H i s t o r y  o f  the  P r o g r a m .

I h a v e  b e e n  r e p r e s e n t i n g  A l a s k a  A l c o h o l i s m  R e h a b i l i t a t i o n  
S e r v i c e s ,  Inc. ( f o r m e r l y  A l a s k a  S o c i a l  a n d  H e a l t h  S e r v i c e s )  
s i n c e  e a r l y  J u ne , 19 81. A t  t h a t  time, t h e  p r r g r a m  wa s  o p e r a t i n g  
a i.l.ort-i\erm a l c o h o l i s m  t r e a t m e n t  f a c i l i t y  in A n c h o r a g e  k n o w n  
a s  T h e  S t u d i o  C l u b  a n d  w a s  i n  t h e  p r o c e s s  o f  o b t a i n i n g  s t a t e  
f u n d i n g  f o r  t h e  o p e r a t i o n  o f  a l o n g - t e r m  c a r e  f a c i l i t y  in t h e  
M a t - S u  V al le y,  k n o w n  as  N u g e n ' s  R a n c h .  L e o n a r d  a n d  H e n r i e t t a  
N u g e n ,  w h o  h a d  o p e r a t e d  T h e  S t u d i o  C l u b  f o r  s o m e  e i g h t  yec rs, 
w e r e  h i r e d  b y  t h e  p r o g r a m  to  o p e r a t e  t h e  l o n g - t e r m  c a r e  
f a c i l i t y  in W a s i l l a .

T h e  t w o  f a c i l i t i e s  a r e  q u i t e  d i f f e r e n t .  T h e  S t u d i o  C l u b  
Wc»3 o p e r a t e d  a s  a s h o r t - t e r m  c a r e  f a c i l i t y ,  t h a t  is, a 
t r e a t m e n t  p r o g r a m  a k i n  t o  a h a l f - w a y  h o u s e  f o r  a l c o h o l i c s .  
C l i e n t s  r e s i d e d  a t  T h e  S t u d i o  C l u b  f o r  a p e r i o d  of t i m e  t h a t  
n o r m a l l y  d i d  n o t  e x c e e d  45  d ay s.  C l i e n t s  w e r e  g e n e r a l l y  
r e f e r r e d  f r o m  t h e  c o u r t  s y s t e m  o r  f r o m  o t h e r  p r o y r a m s  a n d  
p a r t i c i p a t e d  in d a i l y  A A  m e e t i n g s  a n d  c o u n s e l i n g  s e s s i o n s .  T h e  
S t u d i o  C l u b  w a s  n o t  d e s i g n e d  t o  t r e a t  t h e  c h r o n i c  a l c o h o l i c .

R e c o g n i z i n g  t h e  t r e a t m e n t  l i m i t a t i o n s  o f  T h e  S t u d i o  C l u b ,  
t h e  p r o g r a m  h a d  a l s o  d e v e l o p e d  a p l a n  t o  o p e n  u p  a l o n g - t e r m  
c a r e  f a c i l i t y  ( c a l l e d  N u g e n ' s  R a n c h )  t o  t r e a t  t h e  c h r o n i c  
i n e b r i a t e .  T h e  G o v e r n o r ' s  R e v i e w  B o a r d  o n  A l c o h o l i s m  h a d  
a p p r o v e d  f u n d i n g  f o r  N u g e n ' s  R a n c h ,  a n d  s t a t e  m o n i e s  w e r e  
e x t e n d e d  t o  t h e  p r o g r a m  in F Y  '81 f o r  t n e  p u r c h a s e  o f  a 
b u i l d i n g  i n  t h e  M a t - S u  V a l l e y  w h i c h  w a s  t o b e  u s e d  as t h e  
f a c i l i t y .  T h e  d e s i g n  o f  N u g e n ' s  R a n c h  e n v i s i o n e d  a c o n s i d e r a b l y  
l o n g e r  t r e a t m e n t  p e r i o d  ( b e t w e e n  s i x  m o n t h s  a n d  t w o  y e a r s )  
w h i c h  i n v o l v e d  n o t  o n l y  t r a d i t i o n a l  f o r m s  o f  a l c o h o l i s m  c o u n ­
s e l i n g ,  b u t  a l s o  a w o r k  t h e r a p y  p l a n .  T h i s  w o r k  t h e r a p y  c a l l e d  
f o r  c l i e n t  i n v o l v e m e n t  i n g a r d e n i n g ,  t h e  r a i s i n g  o f  l i v e s t o c k ,  
g r e e n h o u s e  w o r k ,  a n d  m i n o r  r e n o v a t i o n  a t  t h e  f a c i l i t y .  T h e  
p r o g r a m  f e l t  q u i t e  s t r o n g l y  t h a t  " w a r e h o u s i n g "  c l i e n t s  f o r  a 
l o n g - t e r m  p e r i o d  w o u l d  b e  of  l i t t l e  b e n e f i t  w h a t s o e v e r .  If t h e  
c h r o n i c  a l c o h o l i c  w a s  t o  g a i n  t h e  s k i l l s  n e c e s s a r y  t o  r e i n t e­
g r a t e  b a c k  i n t o  h i s  l o c a l  c o m m u n i t y ,  s o m e  p h y s i c a l  a c t i v i t y  
w o u l d  b e n e e d e d  t o  r e g a i n  h i s  h e a l t h ,  a n d  t o  g i v e  h i m  s o m e  
e m p l o y m e n t  s k i l l s .  A s  m e n t i o n e d ,  t h i s  p l a n  had' m e t  w i t h  f u l l  
a p p r o v a l  b y  t h e  s t a t e  a n d  t h e  n e c e s s a r y  r e v i e w  a g e n c i e s ,  a n d  FY  
'81 f u n d s  w e r e  e x t e n d e d  f o r  t h e  o p e r a t i o n  o f  N u g e n ' s  R a n c h .

B u t  in e a r l y  J u n e ,  1981, trie p r o g r a m  b e g a n  e n c o u n t e r i n g  
p r o b l e m s  w i t h  t h e  o p e r a t i o n  o f  Trie S t u d i o  C l u b .  An  a n o n y m o u s  
l e t t e r  o f  c o m p l a i n t  w a s  w r i t t e n  to t h e  M u n i c i p a l i t y  o f  A n c h o r ­
age,  D e p a r t m e n t  o f  H e a l t h  a n d  E n v i r o n m e n t  ‘ P r o t e c t i o n
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( B e h a v i o r a l  i H e a l t h ) ,  t h e  S t a t e  D e p a r t m e n t  o f  H e a l t h  8 S o c i a l  
S e r v i c e s  ( t h e  D e p a r t m e n t ) ,  t h e  A n c h o r a g e  o f f i c e  of  SO ADA , a nd  
v a r i o u s  s t a t e  l e g i s l a t o r s .  S i m u l t a n e o u s l y ,  t he  M u n i c i p a l  o f f i c e  
of t h e  O m b u d s m a n  w a s  i n v e s t i g a t i n g  a n  i n d i v i d u a l  c l i e n t  c o m -  
plair'v t h e  f e e  c h a r g e d  h e r  f o r  t r e a t m e n t .  F i n a l l y ,  a
5 2 , 0 0  o n t h  r e n t  i n c r e a s e  d e m a n d e d  b y  T h e  S t u d i o  C l u b ' s
landlo? .k ■ e d  t h e  p r o g r a m  t o  c l o s e  T h e  S t u d i o  C l u b  in l a t e  
J u n e .

A t  s a m e  time,* t h e  p r o g r a m ' s  F Y  '82 g r a n t  a p p l i c a t i o n
f o r  N u g e n ' s  R a n c h  w a s  i n  t h e  p r o c e s s  o f  r e v i e w  b y  S O A D A .  
A l t h o u g h  t h e  D e p a r t m e n t  h a d  a l r e a d y  e x t e n d e d  F Y  '81 g r a n t  f u n d s  
f o r  t h e  p u r c h a s e  o f  t h e  f a c i l i t y ,  a d d i t i o n a l  f u n d s  w e r e  n e e d e d  
f o r  e x t e n s i v e  r e n o v a t i o n  o f  t h e  b u i l d i n g ,  a n d  f o r  oper.*>..ing t h e  
R a n c h  o n c e  r e n o v a t i o n  w a s  c o m p l e t e .  U n f o r t u n a t e l y ,  the p r o b l e m s  
a s s o c i a t e d  w i t h  T h e  S t u d i o  C l u b  l e d  t o  a s u s p e n s i o n  o f  s t a t e  
f u n d i n g  f o r  t h e  R a n c h .

T h e  p r o g r a m ' s  t r o u b l e s  a l l  b e g a n  o n  J u n e  1, 1 9 8 1  W i t h  t h e  
d e l i v e r y  o f  a n  " a n o n y m o u s  l e t t e r "  t o  v a r i o u s  s t a t e  a n d  m u n i c i ­
pa l  o f f i c e s .  I n e x p l i c a b l y ,  a n d  w i t h o u t  i n f o r m i n g  th e p r o g r a m  of  
t h e i r  p l a n n e d  a c t i v i t i e s ,  r e p r e s e n t a t i v e s  o f  t h e  D e p a r t m e n t ,  
th e  A n c h o r a g e  o f f i c e  o f  S O A D A  a n d  B e h a v i o r a l  H e a l t h  m e c  in 
A n c h o r a g e  o n  t h e  m o r n i n g  o f  J u n e  3, 1 9 8 1  - j u s t  48 h o u r s  a f t e r
r e c e i p t  o f  t h a t  l e t t e r  - a n d  c o n v e n e d  a j o i n t  s t a t e  a n d  
m u n i c i p a l  r e v i e w  t e a m  t o  i n v e s t i g a t e  T h e  S t u d i o  C l u b .  D e s p i t e  
t h e  f a c t  t n a e  a n u m b e r  o f  ' t h e  s t a t e  a n d  m u n i c i p a l  o f f i c i a l s  
k n e w  t h a t  t h e  " a n o n y m o u s  l e t t e r "  w a s *  in  f a c t  d r a f t e d  b y  
e x - e m p l o y e e s  o f  T h e  S t u d i o  C l u b  w h o  h a d  a p p a r e n t l y  a p p r o a c h e d  
th e m u n i c i p a l i t y  w i t h  t h e i r  c o m p l a i n t s ,  t h e  p r o g r a m  w a s  n e v e r  
g i v e n  t h e  o p p o r t u n i t y  t o  r e s p o n d  t o  t h e  a l l e g a t i o n’s p r i o r  t o  
t h e  d e c i s i o n  t o  e s t a b l i s h  t h e  r e v i e w  t e a m ,  n o r  w e r e  t h e  
i d e n t i t i e s  o f  t h e  a u t h o r s  o f  t h a t  l e t t e r  e v e r  d i s c l o s e d  t o t h e  
p r o g r a m  t h r o u g h o u t  t h e  e n t i r e  r e v i e w  p r o c e s s .  In r e t r o s p e c t ,  
i t ' s  d i f f i c u l t  n o t  to r e a c h  a  c o n c l u s i o n  t h a t  the p r o g r a m  w a s  
se t  up. I f o r  o n e  f i n d  it h a r d  t o b e l i e v e  t h a t  a n  a n o n y m o u s  
l e t t e r  o f  c o m p l a i n t  w o u l d ,  u n i e r  n o r m a l  c i r c u m s t a n c e s , p r o m p t  a 
s p e c i a l  m e e t i n g  o f  J i m  M c M i c h n e l ,  B u r t  H a l l ,  -and F r e d  M c G i n n i s ,  
in l e s s  t h a n  t w o  d a y s '  w o r k :  t i m e .

I n i t i a l l y ,  h o w e v e r ,  t h e  p r o g r a m  w a s  n o t  c o n c e r n e d  a b o u t  
the s t a t e / m u n i c i p a l  r e v i e w .  A s  r e c e n t  a s  A p r i l  o f  1981, S O A D A  
h a d  g i v e n  T h e  S t u d i o  C l u b  a 9 5  p e r c e n t  o v e r a l l  c o m p l i a n c e  
r a t i n g  w i t h  JCAH, s t a n d a r d s  fo.' a l c o h o l i s m  t r e a t m e n t  p r o g r a m s .  
T h e  a n o n y m o u s  l e t t e r  i t s e l f  w a =  w r i t t e n  in  s u c h  an  e x a g g e r a t e d  
a n d  v i t u p e r a t i v e  t o n e  t h a t  it s e e m e d  o b v i o u s  t h a t  t h e  a u t h o r s  
h a d a p e r s o n a l  g r u d g e  a g a i n s t  che p r o g r a m .  A l t h o u g h  h u r t  b y  t h e
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a l l e g a t i o n s ,  L e o n a r d  a n d  H e n r i e t t a  N u g e n  f e l t  t h a t  a f a i r  a n d  
s p e e d y  r e v i e w  w o u l d  v i n d i c a t e  T h e  S t u d i o  C l u b .  At  t h a t  time, I 
c o n c u r r e d  w i t h  t h e i r  j u d g m e n t  a n d  r e c o m m e n d e d  t h a t  t h e y  r i d e  
o u t  the s t o r m .

B u t  as  t h e  r e v i e w  p r o c e e d e d ,  I b e c a m e  c o n c e r n e d  a b o u t  th e  
i m p a r t i a l i t y  a n d  f a i r n e s s  o f  t h e  p r o c e s s .  I n i t i a l  r e q u e s t s  o n  
m y  p a r t  to d e t e r m i n e  t h e  s c o p e  o f  t h e  r e v i e w ,  an d  t o  m e e t  w i t h  
r e p r e s e n t a t i v e s  o f  t h e ’ r e v i e w  t e a m  a n d  t he  D e p a r t m e n t  - p r i o r  t o  
i n i t i a t i n g  t h e  a c t u a l  r e v i e w ,  w e r e  r e c e i v e d  a s  i n d i c a t i o n s  t h a t  
the p r o g r a m  w a s  n o t  c o o p e r a t i n g  a n d  " h a d  s o m e t h i n g  t o  h i d e . "  
E v e n  t h e  r e a s o n a b l e  r e q u e s t  o n  m y  p a r t  t h a t  th e i n v e s t i g a t i o n  
b e  c o n d u c e d  i n  a m a n n e r  c o n s i s t e n t  w i c n  t h e  p r o g r a m ' s  o b l i g a ­
ti o n  t o  p r e s e r v e  c l i e n t  c o n f i d e n t i a l i t y  p u r s u a n t  to 4 2  C F R  2.1 
et se q.  w a s  r e p o r t e d  b y  o n e  r e v i e w  t e a m  m e m b e r  a s  a n  a t t e m p t  b y  
the  p r o g r a m  t o  p r e v e n t  t h e  r e v i e w  t e a m  f r o m  t a l k i n g  t o S t u d i o  
C l u b  c l i e n t s .  N o t h i n g  c o u l d  h a v e  b e e n  f u r t h e r  f r o m  th e t r u t h ;  
the  p r o g r a m  a l w a y s  i n t e n d e d  to  a n d  d i d  f u l l y  c o o p e r a t e  w i t h  t h e  
r e v i e w .

N e t h e r t h e l e s s , a f t e r  t h e  r e v i e w  w a s  c o m p l e t e d  in A u g u s t ,  I 
c o n c l u d e d  t h a t  t h e  i n v e s t i g a t i o n  w a s  c o n d u c t e d  in a r a t h e r  
s h a l l o w  m a n n e r .  A l t h o u g h  t h e  r e v i e w  t e a m  h a d  b e e n  s u p p l i e d  w i t h  
a l i s t  o f  a l l  c u r r e n t  a n d  p a s t  e m p l o y e e s  d u r i n g  T h e  S t u d i o  
C l u b ' s  l a s t  y e a r  o f  o p e r a t i o n ,  t h e  r e v i e w  t e a m  i n t e r v i e w e d  o n l y  
s i x  f o r m e r  e m p l o y e e s  o t h e r  t h a n  L e o n a r d  a n d  H e n r i e t t a  - t h r e e  
c o u n s e l o r s ,  a s e c r e t a r y ,  t h e  a f t e r - c a r e  s p e c i a l i s t ,  a n d  a 
r e c e p t i o n i s t  w h o  h a d  o n l y  w o r k e d  t h e r e  f i v e  w e e k s .  A l l  t h r e e  
c o u n s e l o r s  w h o  w e r e  i n t e r v i e w e d  - o n e  o f  w h o m  h a d  w o r k e d  a t  T h e  
S t u d i o  C l u b  o n l y  o n e  m o n t h  - h a d ’ e i t h e r  r e s i g n e d  o r  b e e n  
d i s m i s s e d  as a r e s u l t  o f  p o l i c y  d i s p u t e s  a b o u t  the p r o g r a m .  T h e  
o n l y  c l i e n t  t h e  r e v i e w  t e a m  i n t e r v i e w e d  w a s  t h e  o n e  c l i e n t  w h o  
h a d c o m p l a i n e d  t o  t h e  M u n i c i p a l  O m b u d s m a n ' s  o f f i c e  a b o u t  t h e  
fe e  c h a r g e d  t o  h e r  in  A p r i l .  M o s t  o f  t h e  a l l e g a t i o n s  w e r e  
a c c e p t e d  b y  t h e  r e v i e w  t e a m  at f a c e  v a l u e .  D e s p i t e  t h e  
i d e n t i f i c a t i o n  o f  c l i e n t s  w h o  w e r e  a l l e g e d l y  " a b u s e d "  in t h e  
p r o g r a m ,  t h e  r e v i e w  t e a m  n e v e r  a t t e m p t e d -  t o  c o n t a c t  t h e s e  
c l i e n t s  t h e m s e l v e s  i n  o r d e r  t o  c o r r o b o r a t e  th e  a l l e g a t i o n s .  
S i m i l a r l y ,  t h e  a l l e g a t i o n  t h a t  T h e  S t u d i o  C l u b  s e r v e d  s p o i l e d  
f o o d  w a s  n e v e r  a d e q u a t e l y  p u r s u e d .  A l t h o u g h  t h e  p r o g r a m  h a d  
h i r e d  a n u t r i t i o n i s t  to e x a m i n e  a n d  p r e p a r e  m e n u s  a n d  ha d  a 
l i s t  o f  a l l  s u p p l i e r s  o f  f o o d s t u f f s ,  t h e  r e v i e w  t e a m  n e v e r  s a w  
f i t  to t a l k  to- t h e s e  i n d i v i d u a l s  r e g a r d i n g  t h e  v a r i o u s  a l l e g a ­
ti ons . M o s t  o f  t h e  c u r r e n t  s t a f f  an d  c l i e n t s  w h o  w e r e  
s u p p o r t i v e  o f  t h e  p r o g r a m  w e r e  n e v e r  e v e n  c o n t a c t e d ,  l e t  a l o n e  

i n t e r v i e w e d .



In l i g h t  o f  t h e  n a t u r e  of  t h e  r e v i e w  i t s e l f ,  it w a s  n o t  a t  
al l  s u r p r i s i n g  t h a t  the c o n c l u s i o n s  r e a c h e d  b y  t h e  r e v i e w  t e a m  
w e r e  u n f a v o r a b l e  t o  T h e  S t u d i o  C l u b .  E v e n  t h o s e  f a v o r a b l e  
a s p e c t s  o f  t h e  r e v i e w  (e . g . , t h e  a b s e n c e  o f  a n y  e v i d e n c e  t h a t  
c l i e n t  r e c o r d s  w e r e  a l t e r e d )  w e n t  u n r e p o r t e d  in a s u m m a r y
i s s u e d  b y t h e  C o m m i s s i o n e r ' s  o f f i c e .  As  a r e s u l t  o f  t h e
a n o n y m o u s  l e t t e r  *and t h e  p e n d i n g  r e v i e w ,  all t r a n s a c t i o n s
b e t w e e n  A A R S  a n d  S O A D A  r e g a r d i n g  t h e  f u n d i n g  o f  N u g e n ' s  R a n c h  
w e r e  p u t  " o n  h o l d "  i n d e f i n i t e l y .

T o  c o m p l i c a t e  m a t t e r s ,  t h e  M u n i c i p a l  O m b u d s m a n ' s  o f f i c e  
c o n d u c t e d  i t s  o w n  i n v e s t i g a t i o n  i n t o  t h e  p r a c t i c e s  o f  T h e  
S t u d i o  C l u b .  I n  M a y ,  t h e  O m b u d s m a n ' s  o f f i c e  r e c e v i e d  a c o m ­
p l a i n t  f r o m  a f o r m e r  ' S t u d i o  C l u b  c l i e n t  r e l a t e d  t o  't h e
t r e a t m e n t  f e e  c h a r g e d  t h e c l i e n t .  T h i s  c o m p l a i n t  w a s  t h o u g h t  to 
b e  r e s o l v e d  to  e v e r y o n e s '  s a t i s f a c t i o n  in e a r l y  J u n e .  W i t h o u t  
n o t i f y i n g  S t u d i o  C l u b  o f f i c i a l s ,  h o w e v e r ,  t h e  O m b u d s m a n ' s
o f f i c e  i n i t i a t e d  i t s  o w n  i n v e s t i g a t i o n  i n t o  t h e  p r o g r a m .  T h i s  
w a s  a p p a r e n t l y  p r o m p t e d  b y  t h e  f a c t  t h a t  the  M u n i c i p a l i t y
t r a n s m i t t e d  a c o p y  o f  t h e  a n o n y m o u s  l e t t e r  t o  t h e  O m b u d s m a n ' s  
o f f i c e  i m m e d i a t e l y  a f t e r  it w a s  r e c e i v e d  b y  B e h a v i o r a l  H e a l t h .  
T h e  M u n i c i p a l  O m b u d s m a n ' s  r e p o r t  w a s  i s s u e d  in e a r l y  A u g u s t .

T h e  O m b u d s m a n ' s  r e p o r t  w a s  e s p e c i a l l y  o u t r a g e o u s .  D e f a m a ­
t o r y  c o m m e n t s  w e r e  r e p e a t e d  e i t h e r  w i t h o u t  a n y  b a s i s  in  f a c t ,  
o r  k n o w i n g  t h a t  t h e y  w e r e  c o n t r a r y  to f a c t .  A t  l e a s t  o n e  
d o c u m e n t  c r i t i c a l  t o  a n  a l l e g a t i o n  t h a t  t h e p r o g r a m  h a d  
i m p r o p e r l y  c h a r g e d  f e e s ,  w a s  e i t h e r  i n t e n t i o n a l l y  or  n e g l i ­
g e n t l y  m i s c h a r a c t e r i z e d . U n f o r t u n a t e l y , t h e  s t a t e / m u n i c i p a l  
r e v i e w  t e a m  r e f e r r e d  to t h e  f i n d i n g s  o f  t h e  O m b u d s m a n ' s  o f f i c e  
a s e v i d e n c e  o f  m i s m a n a g e m e n t  b y  T h e  S t u d i o  C l u b .  M y  r e s p o n s e  to  
t h e  O m b u d s m a n ' s  r e p o r t  (a c o p y  of w h i c h  is e n c l o s e d )  s h o u l d  
g i v e  y o u  a n  i n d i c a t i o n  o f  t h e  m a l t r e a t m e n t  t h a t  t h e  p r o g r a m  
r e c e i v e d  f r o m  t h e  M u n i c i p a l  O m b u d s m a n ' s  o f f i c e .  T h e  p r o g r a m  is 
s t i l l  c o n s i d e r i n g  l i t i g t i o n  a g a i n s t  th e M u n c i p a l  O m b u d s m a n ' s
o f f i c e  as a r e s u l t  o f  t h a t  r e p o r t .

F i n a l l y ,  in e a r l y  f a ll , the m a t e r i a l s  c o m p i l e d  b y  t h e  
s t a t e / m u n i c i p a l  r e v i e w  t e a m  w e r e  r e f e r r e d  to t h e  A t t o r n e y  
G e n e r a l ' s  c f f i c e ,  f o r  t h e  p u r p o s e  o f  r e v i e w .  A f t e r  a f o r m a l  
r e q u e s t ,  I w a s  a b l e  to  o b t a i n  the  r e v i e w  t e a m ’s r e c o r d s  a n d  
b e g a n  n e g o t i a t i o n s  w i t h  B r u c e  3 o t h e l o ,  A s s i s t a n t  A t t o r n e y  
G e n e r a l .  In e a r l y  D e c e m b e r ,  I m e t  in J u n e a u  w i t h  B o t e l h o  a n d  
G e o r g e  M u n d el l.  f r o m  S O A D A  a n d  f i n a l i z e d  a M e m o r a n d u m  o f  
A g r e e m e n t  w h i c h  r e s o l v e d  the  m a t t e r  a n d  p r o v i d e d  • f o r  t h e  
r e f u n d i n g  o f  N u g e n 's R a n c h .  T h e  p r o g r a m  w a s  t h e n  a w a r d e d  f u n d s  
to p r o v i d e  f o r  r e n o v a t i o n  o f  the f a c i l i t y  ( 5 2 2 5 , 0 0 0 ) ,  p l u s



ojperat io nal  f u n d s  t h r o u g h  A p r i l  15, 1982, as w e l l  as f u n d s  to

p a y  f o r  a l l  e x p e n s e s  i n c u r r e d  s i n c e  J u l y  1 , 1S81 , i n c l u d i n g
a t t o r n e y ' s  fees.

In f a i r n e s s ,  t h e  p r o g r a m ' s  e x p e r i e n c e  w i t h  t h e  r e v i e w  
p r o c e s s  t o o k  a d r a m a t i c  t u r n  o n c e  th e  e n t i r e  i s s u e  w a s  r e f e r r e d  
to t h e  A t t o r n e y  G e n e r a l ' s  o f f i c e  a n d  to  t h e  J u n e a u  o f f i c e  o f  
S O A D A .  The f r a n k  a n d  r e a l i s t i c  n e g o t i a t i o n s  t h a t  I e x p e r i e n c e d  
w i t h  B r u c e  B o t e l h o  a n d  G e o r g e  M u n d e l l  s h o u l d  h a v e  o c c u r r e d  in 
e a r l y  J un e. S O A D A ' s  r e a l i s t i c  a s s e s s m e n t  o f  t h e  a n o n y m o u s  
l e t t e r ,  a n d  B o t e l h o ' s  i n d e p e n d e n t  a n a l y s i s  o f  t h e  q u a l i t y  o f  
t h e  s t a t e  r e v i e w ,  s a v e d  t h e  p r o g r a m  a n d  t h e  s t a t e  t h e  n e e d l e s s  
e x p e n s e  o f  p r o c e e d i n g  t h r o u g h  a c o m p l i c a t e d ,  t i m e  c o n s u m i n g ,  
e x p e n s i v e ,  a n d  u n n e c e s s a r y  a d m i n i s t r a t i v e  h e a r i n g .

A l t h o u g h  t h e  p r o g r a m  g o t  b a c k  o n  it s feet, th e  e n t i r e  
e x p e r i e n c e  e x p o s e d  t h e  v u l n e r a b i l i t y  o f  n o n - p r o f i t  c o r p o r a t i o n s  
to t h e  p o l i t i c a l  w h i m s  o f  t h e  f u n d i n g  p r o c e s s .  H a d  t h e r e  b e e n  
e x i s t i n g  p r o c e d u r e s  t o  g u a r a n t e e  a c e r t a i n  a m o u n t  o f  s p e e d - a n d  
d u e  p r o c e s s  to  t h e  i n v e s t i g a t i o n ,  t h e  s i t u a t i o n  w o u l d  h a v e  b e e n  
r e s o l v e d  in a c o n s i d e r a b l y  m o r e  e x p e d i t i o u s  m a n n e r .  T h e  r e a l  
l o s e r s  w e r e  o f  c o u r s e  t h e  c l i e n t s ,  s i n c e  t h e  p r o g r a m  h a s  n o w  
b e e n  d e l a y e d  s o m e  n i n e  m o n t h s .  I a d d r e s s  my  s p e c i f i c  c o n c e r n s  
a b o u t  the r e v i e w  p r o c e s s  i n  m o r e  d e t a i l  b e l o w .

T h e  d e l a y  h a s  a l r e a d y  led t o  o n e  p r o b l e m ,  an d t h a t  is t h e  
i n c r e a s e d  c o s t  o f  t h e  r e n o v a t i o n  o f  t h e  f a c i l i t y .  In J u n e  of  
l a s t  y e a r ,  a t  the t i m e  t h e  f a c i l i t y  w a s  p u r c h a s e d ,  a n  a r c h i t e c ­
tu r a l  s u r v e y  e s t i m a t e d  t h e  r e n o v a t i o n  c o s t  at  S 2 2 5 . 0 0 0 .  B u t  the 
e s t i m a t e  o f  t h e  r e n o v a t i o n  c o s t  h a s  n o w  m o r e  t h a n  d o u b l e d .
A l t h o u g h  a s i g n i f i c a n t  p o r t i o n  o f  t h e  i n c r e a s e d  c o s t s  a r e  d u e  
t o  a d d i t i o n a l  renovation.*- t o  c o n f o r m  w i t h  h e a l t h  a n d  s a f e t y  
c o d e s ,  it is f a i r  t o  s a y  t h a t  s o m e  $ 4 0 , 0 0 0  o f  th e i n c r e a s e  is 
a t t r i b u t a b l e  t o  i n f l a t i o n  as a r e s u l t  o f  the  d e l a y ,  a n d
i n c r e a s e d  d a m a g e  t o  t h e  h e a t i n g  s y s t e m  ar a r e s u l t  o f  t h e
v a c a n t  f a c i l i t y  l a c k i n g  h e a t  d u r i n g  t h e  w i n t e r .  T h e  p r o g r a m  is 
n o w  in the p o s i t i o n  o f  h a v i n g  to  r e a p p l y  t o t h e  D e p a r t m e n t  f o r  
t h e  i n c r e a s e d  c o s t s  n e c e s s a r y  t o c o m p l e t e  t h e * r e n o v a t i o n .

T h i s  l e a d s  m e  t o  t h e  i s s u e  o f  y o u r  s u p p o r t  f o r  c o n t i n u e d  
f u n d i n g  f o r  . a l c o h o l i s m  p r o g r a m s  t h r o u g h o u t  the s t a t e .  T h e
p r o g r a m  k n o w s  o f  y o u r  e x c e l l e n t  h i s t o r y  in s u p p o r t i n g  s o c i a l  
s e r v i c e  pro grams' i n  t h e  p a s t ,  a n d  s e e k s  y o u r  c o n t i n u e d .s u p p o r t  
f o r  a l c o h o l i s m  f u n d s  in p a r t i c u l a r .
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It is r̂ y u n d e r s t a  <c.ing t h a t  the H o u s e  h a s  c o n s i d e r e d  a
S 3 . 3  mi ll io n;  d e c r e a s e  in t h e  G o v e r n o r ' s  p r o p o s e d  b u d g e t  f o r  
a l c o h o l i s m  g r a n t  p r o g r a m s .  T h i s  w o u l d  m e a n  a n  FY  '83 b u d g e t  
t h a t  is l e s s  t h a n  t h e  $ 1 7 . 2  m i l l i o n  b u d g e t e d  fo r  a l c o h o l i s m
p r o g r a m s  in  FY  1982. A l c o h o l i s m  p r o g r a m s  c a n  h a r d l y  e x p a n d  
t h e i r  t r e a t m e n t  f a c i l i t i e s ,  l et  a l o n e  k e e p  u p  w i t h  t h e  c o s t s  o f  
i n f l a t i o n ,  if p r o p o s e d  f u n d i n g s  l e v e l s  a r e  s i g n i f i c a n t l y  l e s s  
t h a n  w h a t  h a s  b e e n  b u d g e t e d  f o r  t h i s  f i s c a l  y ea r .

A l t h o u g h  S O A D A  h a s  r e a f f i r m e d  it s c o m m i t m e n t  to l o n g - t e r m  
a l c o h o l i s m  t r e a t m e n t ,  'the p o l i t i c a l  r e a l i t y  f o r  g r a n t - i n - a i d  
p r o g r a m  f u n d i n g  is  c h a t  a n y  g e n e r a l  r e d u c t i o n  in a l c o h o l i s m
m o n i e s  a s  a w h o l e  w i l l  h a v e  a n  e c h o i n g  a f f e c t  o n  f u n d s  
o t h e r w i s e  e a r m a r k e d  f o r  t r e a t m e n t .  B e c a u s e  t h e  n e e d  f o r  
l o n g - t e r m  a l c o h o l i s m  t r e a t m e n t  i n  t h i s  s t a t e  is so c r i t i c a l ,  
a n d  b e c a u s e  t h e  N u g e n s  h a v e  d e m o n s t r a t e d  a h i g h  d e g r e e  o f  
s u c c e s s  in t r e a t i n g  a l c o h o l i s m  i n  t h e  pa st, the  c i t i z e n r y  o f  
t h i s  s t a t e  s i m p l y  c a n n o t  a f f o r d  a n y  r e d u c t i o n  .in m o n i e s  t h c h  
c a n  b e  m a d e  a v a i l a b l e  f o r  e i t h e r  s h o r t - t e r m  .or l o n g - t e r m ,
a l c o h o l i s m  t r e a t m e n t .  T h e  n e e d  f o r  l o n g - t e r m  c a r e  is  p a r t i c u ­
l a r l y  e v i d e n t  i n  Ai a h o r n g e  w h e r e  t h e  p r o b l e m  w i t h  t h e  c h r o n i c  
i n e b r i a t e  is so v i s i b l e .

T h e  f a c t  o f  the  m a t t e r  is t h a t  b o t h  l o n g - t e r m  a n d  
s h o r t - t e r m  p r o g r a m s  n e e d  t o  be f u n d e d  on  a n a c c e p t a b l e  l e v e l .  
N u g e n ' s  R a n c h  m u s t  w c r k  i n c o o p e r a t i o n  w i t h  a l l  o t h e r  p r o g r a m s  
a r o u n d  t h e  s t a t e .  Thi.v is  b e c a u s e  c l i e n t s  w i l l  o n l y  b e  a c c e p t e d  
a t  tine R a n c h  a f t e r  r e f e r r a l  to a n d  s c r e e n i n g  b y  t h e  a p p r o p r i a t e  
l o c a l  a l c o h o l i s m  p r o g r a m .  T h e  R a n c h ,  a s a - s t a t e - w i d e  o p e r a t i o n ,  
m u s t  b e  s e n s i t i v e  t o  the  n e e d s  o f  u r b a n  a n d  r u r a l  a r e a s ,  a n d  
a l l o c a t e  i t s  lirv.'fod b e d  s p a c e  (48) s o  a s t o  m a x i m i z e  t h e  
p r o g r a m ' s  i m p a c t  o n  a s t a t e - w i d e  a l c o h o l i s m  p r o g r a m .  In o r d e r  
t o  a c c o m p l i s h  t h i s ,  t h e  p r o g r a m  m u s t  d e v e l o p  a h e a l t h y  a n d  
t r u s t i n g  w o r k i n g  r e l a t i o n s h i p  w i t h  t h o s e  l o c a l  p r o g r a m s .  U n f o r ­
t u n a t e l y ,  i f  s h o r t - t e r m  a n d  l o n g - t e r m  p r o g r a m s  a r e  f o r c e d  t o  
c o m p e t e  f o r  l i m i t e d  a l c o h o l i s m  f u n d s ,  t h a t  w o r k i n g  r e l a t i o n s h i p  
c a n  b e  j e o p a r d i z e d .  I t  m a k e s  a b s o l u t e l y  n o  s e n s e  t o  h a v e  t h e  
v a r i o u s  p r o g r a m s  f i g h t i n g  w i t h  e a c h  e t h e r  f o r  m o n e y ,  w h e n  t h e y  
s h o u l d  b e  w o r k i n g  w i t h  e a c h  o t h e r  r e g a r d i n g  t h e  p r o b l e m s  .of 

cli e n t s .

F i n a l l y ,  a r e d u c t i o n  i n  f u n d s  a l l o c a t e d  t o the  a d m i n i s t r a ­
t i o n  o f  S O  IDA is n e i t h e r  a w e l l  t h o u g h t  o u t  n o r  a d e q u a t e  
s o l u t i o n  tc t h e  p r o b l e m s  r e g a r d i n g  t h e  s t a t e  r e v i e w  p r o c e s s  
w h i c h  w e r e  e x p o s e d  d u r i n g  T h e  S t u d i o  C l u b ' s  i n v e s t i g a t i o n .  
A l t h o u g h  I m u s t  c o n f e s s  a t e m p t a t i o n  t:o " g e t  b a c k "  * at s o m e  
D e p a r t m e n t  h e a d s  b y  i s o l a t i n g  t h e m  d u r i n g  th e  f u n d i n g  p r o c e s s ,  
t h e  o n l y  r e a l l y  e f f e c t i v e  w a y  to  i n s u r e  t h a t  o t h e r  p r o g r a m s  d o  
n o t  e x p e r i e n c e  w h a t  T h e  S t u d i o  C l u b  s u f f e r e d  d u r i n g  t h e  l a s t
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s i x  m o n t h s  is t o  d e v e l o p  s t a t e  r e g u l a t i o n s  a n d  p r o c e d u r e s  t h a t  
a c c o r d  f u l l  d u e  p r o c e s s  to a p r o g r a m  t h a t  is a c c u s e d  b y  
c l i e n t s ,  f o r m e r  s t a f f ,  o r  th e a d m i n i s t r a t i o n ,  o f  m i s m a n a g e m e n t .  
T h e  p r o g r a m  h a s  a l s o  b u r i e d  t h e  h a t c h e t  w i t h  S O A D A .  W h a t  w a s  
o n c e  an a n t a g o n i s t i c  a n d  d i s t r u s t f u l  w o r k i n g  r e l a t i o n s h i p  h a s  
b e c o m e  a m u t u a l l y  c o o p e r a t i v e  one.

T h e  b o t t o m  l i n e  is t h a t  s t a t e  grant-in-ald fundc arc t n e  
l i f e  b l o o d  f o r  a l c o h l i s m  t r e a t m e n t  f a c i l i t i e s  in  t h i s  state. It 
is' t h e  c l i e n t s ,  a n d  t h e r e f o r e  t h e  p u b l i c ,  w h o  l o s e  w h e n  t h o s e  
f u n d s  a r e  r e s t r i c t e d .  P l e a s e  e n c o u r a g e  y o u r  c o l l e a g u e s  t o  
c o n t i n u e  a d e q u a t e  s u p p o r t  f o r  t h e s e  p r o g r a m s  a n d  t h e  s i l e n t  
c o n s t i t u e n t s  t h e y  s e r v e .

O t h e r  I s s u e s

A s  I m e n t i o n e d ,  t h e r e  a r e  t w o  o t h e r  i s s u e s  I w o u l d  l i k e  "to 
b r i n g  to y o u r  a t t e n t i o n  o n  t h e  p r o g r a m ' s  b e h a l f .  ‘I t  is : t h e  
p r o g r a m ' s  h o p e  t h a t  t h e s e  p r o b l e m s  c a n  b e  r e s o l v e d  t h r o u g h  t h e  
l e g i s l a t i v e '  p r o c e s s .

A . T h e  S t a t e  R e v i e w  P r o c e s s

A s  I m e n t i o n e d ,  t h e  r e v i e w  p r o c e s s  w h i c h  T h e  S t u d i o  C l u b  
e x p e r i e n c e d  l a s t  s u m m e r  r e e k e d  o f  p o l i t i c s  a n d  l a c k e d  t h e  m o s t  
b a s i c  p r i n c i p l e s  o f  f u n d a m e n t a l  f a i r n e s s .  H a d  t h e r e  b e e n  
a d e q u a t e  g u i d e l i n e s  f o r  s t a t e - s p o n s o r e d  i n v e s t i g a t i o n s ,  t h e  
p r o g r a m  a n d  t h e  D e p a r t m e n t  m a y  h a v e  s a v e d  t h e m s e l v e s  c o n s i d e r­
a b l e  t i m e  a n d  e x p e n s e .

T h e r e  a r e  s o m e  e x i s t i n g  p r o t e c t i o n s  i'nr p r o g r a m s  w h o s e
f u n d i n g  is j e o p a r d i z e d ,  b u t  t h e s e  r e g u l a t i o n s  h a v e  s i g n i f i c a n t  
f a i l i n g s .  F o r  e x a m p l e ,  7 A A C  7 3 . 3 1 0  e s t a b l i s h e s -  a n  a p p e a l
p r o c e d u r e  t o  c h a l l e n g e  t h e  C o m m i s s i o n e r ' s  d e c i s i o n  t o s u s p e n d  
o r  t e r m i n a t e  a g r a n t .  T h e  ; e g u l a t i o n s  e s t a b l i s h  a n o t i c e
p r o c e d u r e  a n d  g i v e  t h e  p r o g r a m  a n  o p p o r t u n i t y  t o  r e q u e s t  a
h e a r i n g  (a h e a r i n g ,  h o w e v e r ,  t o  b e  g r a n t e d  o r  d e n i e d  a t  t h e  
C o m m i s s i o n e r ' s  d i s c r e t i o n ) .  A S  4 7 . 3 7 . 2 6 0  a l s o  m a k e s  it c l e a r
t h a t  a c t i o n s  b y  t h e  s t a t e  o f f i c e  a r e  g o v e r n e d  b y  t h e  A d m i n i ­
s t r a t i v e  P r o c e d u r e  Act.  Thus, a d e c i s i o n  b y  t h e  D e p a r t m e n t  o r  
t h e  s t a t e  o f f i c e  t o  s u s p e n d  o r  r e v o k e  t h e  o p e r a t i n g  a u t h o r i t y
o f  t h e  p r o g r a m  w o u l d  i n v o l v e  t h e  s t a t e m e n t  o f  i s s u e s ,  h e a r i n g ,
a n d  a d m i n i s t r a t i v e  r e v i e w  p r o c e s s  o f  t h e  APA.

B u t  n e i t h e r  o f  t h e s e  r e m e d i e s  w e r e  p a r t i c u l a r l y  a p p r o­
p r i a t e  in T h e  S t u d i o  C l u b ' s  s i t u a t i o n .  T h i s  is b e c a u s e  n e i t h e r  
t h e  s t a t e  r e g u l a t i o n s ,  n o r  t h e  7 P A  a d d r e s s  t h e  s c o p e  o f  an  
i n v e s t i g a t i o n  p r i o r  to a d e c i s i o n  t o  s u s p e n d  o r  r e v o k e  a g r a n t ,  
n o r  d o  t h e y  a d d r e s s  a n  a d m i n i s t r a t i v e  d e c i s i o n  to p u t  a f u n d i n g  
a p p l i c a t i o n  " o n  h o l d . "
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In T h e  S t u d i o  C l u b ' s  c a s e ,  a d e c i s i o n  w a s  m a d e  t o  c o n d u c t  
a n  o p e n - e n d e d  i n v e s t i g a t i o n  w i t h o u t  i n f o r m i n g  t h e  o r g a n i z a t i o n  
of  t h e  a l l e g a t i o n s  t h a t  h a d  b e e n  m a d e  a g a i n s t  it. T h i s  w a s  d o n e  
b y  p u b l i c  o f f i c i a l s  w h o  k n e w  t h a t  t h e  a l l e g a t i o n s  c a m e  f r o m  
f o r m e r  e m p l o y e e s  w h o  h a d  a g r u d g e  a g a i n s t  t h e  p r o g r a m .  A l t h o u g h  
t h e  a l l e g a t i o n s  i n  t h e  " a n o n y m o u s  l e t t e r "  w e r e  f a i r l y  s p e c i f i c  
a b o u t  a n u m b e r  o f  a l l e g e d  a b u s e s ,  a n d  ti.e c o n c e n t  o f  t h e  l e t t e r  
s u g g e s t e d  t h a t  t h e s e  a b u s e s  o c c u r r e d  i n  t h e  s p r i n g  o f  1981, t h e  
m u n i c i p a l / s t a t e  r e v i e w  t e a m  f e l t  it w a s  e n t i t l e d  to  i n v e s t i g a t e  
a l l  a s p e c t s  o f  T h e  S t u d i o  C l u b ' s  o p e r a t i o n  r e g a r d l e s s  o f  t i m e .  
R e p r e s e n t a t i v e s  o f  t h e  o r g a n i z a t i o n  w e r e  n o t  e n t i t l e d  t o  
p a r t i c i p a t e  i n t h e  s e l e c t i o n  o f  t h e  r e v i e w  t e a m,  n o r  w e r e  t h e y  
e n t i t l e d  to  b e  p r e s e n t  d u r i n g  t h e  r e v i e w  t e a m ' s  i n t e r v i e w  o f  
v a r i o u s  c o m p l a i n i n g  w i t n e s s e s .  U n t i l  a f o r m a l  r e q u e s t  w a s  m a d e  
p u r s u a n t  t o  A S  09.25.llt>, t h e  o r g a n i z a t i o n  w a s  e v e n  d e n i e d  
a c c e s s  to t h e  r e v i e w  t e a m ' s  r e c o r d s .  P r i o r  to  t h a t  time, t h e  
o n l y  i n f o r m a t i o n  t h e  p r o g r a m  w a s  g i v e n  a b o u t  the i n v e s t i g a t i o n  
w a s  a n  a r t f u l l y  d r a f t e d  " s u m m a r y "  of  t h e . r e v i e w  t e a m ' s  f i n d i n g s  
p r e p a r e d  b y  a i.-.mber o f  t h e  C o m m i s s i o n e r ' s  o f f i c e .

A l l  o f  t h i s  s u g g e s t s  t h e  n e e d  f o r  a r e g u l a t o r y  s c h e m e  
w h i c h  g o v e r n s  i n v e s t i g a t i o n s  o f  s t a t e - f u n d e d  g r a n t - i n - a i d  p r o ­
g r a m s  w h e n  a l l e g a t i o n s  a r e  m a d e  r e g a r d i n g  c l i e n t  o r  o t h e r  
a b u s e s .  A t  a m i n i m u m ,  I w o u l d  s e e  t h e s e  r e g u l a t i o n s  g u a r a n t e e ­
ing p r o g r a m s  t h e  r i g h t  to:

(1) b e  i n f o r m e d  o f  t h e  a l l e g a t i o n s  a g a i n s t  it a n d  h a v e  
t h e  o p p o r t u n i t y  t o  r e s p o n d  p r i o r  to  a d e c i s i o n  t o  c o n v e n e  a n  
i n v e s t i g a t i o n ,  a n d  h a v e  t h e  i d e n t i t y  o f  it s a c c u s e r s  d i s c l o s e d ;

(2) e i t h e r  p a r t i c i p a t e  i n  t h e  s e l e c t i o n  o f  t h e  r e v i e w
t e a m  o r  b e  a b l e  t o  d i s q u a l i i y  r e v i e w  t e a m  m e m b e r s  as a m a t t e r
of  r i g h t ;

(3) l i m i t  t h e  i n v e s t i g a t i o n  t o  a r e a s o n a b l e  t i m e  a n d  
s c o p e  r e s e e d  t o  t h e  a l l e g a t i o n s ;

(4) o a r t i c i p a c e  i n  a n y  a n d  a l l  i n t e r v i e w s  c o n d u c t e d  o f  
c o m p l a i n i n g  w i t n e s s e s  a n d  h a v e  t h e  r i g h t  to c r o s s - e x a m i n e  t h o s e  
i n t e r v i e w e d v

(5) h a v e  a c c e s s  t o  r e c o r d s  o r  s t a t e m e n t s  c o m p i l e d  by t h e  
r e v i e w  t ea m, as  t h o s e  r e c o r d s  a r e  c o m p i l e d ;

(6) c o m m e n t  o n  t h e  p r e l i m i n a r y  f i n d i n g s  o f  t h e r e v i e w
t e a m  p r i o r  t o  a d e c i s i o n  conce rn  in c  f u n d i n g ;  and

(7) p r e s e n t  w i t n e s s e s  a n d  r e c o r d s  i n s u p p o r t  o f  i t s
p o s i t i o n  d u r i n g  t h e  i n v e s t i g a t o r y  p r o c e s s .



{
T h e  s d c o n d  p r o b l e m  w i t h  t h e  c u r r e n t  s c h e m e  is t h a t  it ha s  

n o  p r o v i s i o n s  f o r  a d d r e s s i n g  t h e  p r o b l e m  of t h e  D e p a r t m e n t
w i t h h o l d i n g  a d e c i s i o n  w i t h  r e s p e c t  to a p e n d i n g  g r a n t  a p p l i c a ­
tion . In T h e  S t u d i o  C l u b ' s  s i t u a t i o n ,  t h ^  g r a n t  f o r  F Y  '82 ha d 
n o t  y e t  b e e n  a w a r d e d .  T h e r e f o r e ,  th e p r o g r a m  h a d  n o t  e n t e r e d  
i n t o  a c o n t r a c t u a l  r e l a t i o n s h i p  w i t h  t h e  a g e n c y ,  a n d  t h e r e  w a s  
n o  g r a n t  to s u s p e n d ,  n o r  w a s  t h e  p e n d i n g  g r a n t  e v e r  d e n i e d .  A l l  
t h a t  h a p p e n e d  w a s  t h a t  S O A D A  d e c i d e d  ' to  " p u t  o n  h o l d "  an y
t r a n s a c t i o n s  r e l a t e d  t o  t h e  F Y  '82 g r a n t  a p p l i c a t i o n .

U n d o u b t e d l y ,  th e  p r o g r a m  c o u l d  h a v e  p u r s u e d  r e m e d i e s  in 
c o u r t  to s e c u r e  c e r t a i n  p r o t e c t i o n s  d u r i n g  t h e  p r o c e s s  of  
r e v i e w .  B u t  t h a t  is a n  i l l u s o r y  r e m e d y  f o r  a n o n - p r o f i t
o r g a n i z a t i o n  t h a t  d e p e n d s  e n t i r e l y  o n  s t a t e  f u n d i n g .  T h e
p r o g r a m  s i m p l y  h a d  n o  f u n d s  t o  f i n a n c e  t h e  l i t i g a t i o n  t h a t  
w o u l d  h a v e  b e e n  n e c e s s a r y  t o  p r e v e n t  t h e k i n d  o f  a d m i n i s t r a t i v e  
a b u s e  t h a t  th e  p r o g r a m  n e v e r  e x p e c t e d  t o  h a p p e n  i n  t h e  f i r s t  
p l a c e .

It  w o u l d  a p p e a r  t o  m e  t h a t  r e g u l a t i o n s  c o u l d  b e  a d o p t e d  
p u r s u a n t  to 7 A A C  7 8 . 0 1 0  e t  seq. to p r o v i d e  t h e  k i n d  of  p r o c e ­
d u r a l  p r o t e c t i o n s  t h a t  I h a v e  l i s t e d  a b o v e .  T h i s  w o u l d  c e r ­
t a i n l y  h a p p e n  i f  t h e  l e g i s l a t u r e  a m e n d e d  AS 4 7 . 3 7  t o m a n d a t e  
t h e  a p p r o p r i a t e  r e g u l a t i o n s .

B. T h e  P a y m e n t  o f  W a g e s  to P a t i e n t  W o r k e r s

A n  e n t i r e l y  s e p a r a t e  a n d  u n i q u e  i s s u e  to t h e  p r o g r a m  is 
t h e  q u e s t i o n  o f  i t s  l e g a l  o b l i g a t i o n  to  p a y  c l i e n t s  a m i n i m u m  
w a g e  f o r  a c t i v i t i e s  p e r f o r m e d  d u r i n g  " w o r k  t h e r a p y . "  A s  y o u  
r e c a l l ,  t h e  s c h e m e  o f  N u g e n ' s  R a n c h  i n v o l v e s  c l i e n t  a c t i v i t i e s  
in g a r d e n i n g ,  g r e e n h o u s e -  w o r k ,  h o u s e c l e a n i n g , a n d  r e n o v a t i o n  
w o r k  o n  t h e  f a c i l i t y .

A l t h o u g h  t h e  q u e s t i o n  s e e m s  s t r a i g h t f o r w a r d ,  t h e  a n s w e r  is 
not. I h a v e  e n c l o s e d  w i t h  t h i s  l e t t e r  m y  l e ga l m e m o r a n d u m  to 
S O A D A  o u t l i n i n g  t h e  r e s u l t s  o f  m y  r e s e a r c h .  I e n c o u r a g e  y o u  to 
r e a d  it  s o  t h a t  y o u  c a n  g e t  a c o m p l e t e  u n d e r s t a n d i n g  o f  t h e  
v a r i o u s  i s s u e s  i n v o l v e d .

C u r r e n t  s t a t e  a n d  f e d e r a l  la w c l e a r l y  s u g g e s t s  t h a t  
p a t i e n t  w o r k e r s  b e  p a i d  a m i n i m u m  w a g e . T h i s  is u n d e r s t a n d a b l e  
in l i g h t  o f  t h e  f a c t  t h a t  t h e  c a s e  la w  d e v e l o p e d  f r o m  w h o l e s a l e  
i n s t i t u t i o n a l  a b u s e s  o f  c l i e n t s  i n  m e n t a l  i n s t i t u t i o n s  w h o  w e r e  
r e q u i r e d  to p e r f o r m  w o r k  o f  q u e s t i o n a b l e  t h e r a p e u t i c  v a l u e .  But  
v i e w e d  f r o m  t h e  p r o g r a m ' s  p e r s p e c t i v e ,  t h i s  o b l i g a t i o n  m a k e s  
l i t t l e  s e n s e .  F i r s t  o f  a l l ,  the- e c o n o m i c  i m p a c t  o n  t h e  p t o g r a m  
is t r e m e n d o u s .  O u r  e s t i m a t e s  a r e  t h a t  t h e  i n c r e a s e d  o p e r a t i o n a l  
c o s t s  f o r  N u g e n ' s  R a n c h  f o r  p a y i n g  m i n i m u m  w a g e s  t o  48 c l i e n t s
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f o r  o n l y  a f e w h o u r s  o f  w o r k  p e r  d a y  a m o u n t s  t o  S 2 3 0 . 0 0 0  
a n h u a l l y . T h i s  i s  w i t h o u t  a n  a n a l y s i s  o f  f r i n g e ,  o v e r h e a d  
c o s t s ,  an d  t h e  p o s s i b l e  n e c e s s i t y  t o  a d d  a d d i t i o n a l  c l e r i c a l  
h e l p  to h a n d l e  t h e  a d m i n i s t r a t i v e  b u r d e n  r e l a t e d  to t h e  
p a y r o l l .

B u t  the m o r e  i m p o r t a n t  c o n c e r n  i s  t h e  t h e r a p e u t i c  v a l u e  o f  
t h e  w o r k  to c l i e n t s  at' t h e  R a n c h .  It is in t h i s  a r e a  w h e r e  t h e  
w o r k  t h e r a p y  p r o g r a m  p l a n n e d  f o r  t h e  R a n c h  d i f f e r s  f r o m  t h e  
a c t i v i t i e s  n o r m a l l y  r e q u i r e d  of p a t i e n t  w o r k e r s  i n  o t h e r  
i n s t i t u t i o n s .

T h e  p r o g r a m ' s  t r e a t m e n t  p h i l o s o p h y  s t a r t s  f r o m  t h e  p r e m i s e  
t h a t  it m a k e s  n o  s e n s e  t o  h a v e  c l i e n t s  sit a r o u n d  f o r  t w o  y e a r s  
w h i l e  g o i n g  t h r o u g h  a l o n g  p e r i o d  of  s o b r i e t y .  T h e  h e a l t h  o f  a 
c h r o n i c  a l c o h o l i c  h a s  o f t e n  d e t e r i o r a t e d ,  a n d  p h y s i c a l  a c t i v i t y  
is n e c e s s a r y  t o  r e s t o r e  t h i s  health'. E q u a l l y  t r u e  is t h e  f a c t  
t h a t  a t y p i c a l  l o n g - t e r m  i n e b r i a t e  h a s  b e c o m e  a p u b l i c  p a r i a h  
w h o  l a c k s  s e l f - e s t e e m ,  m o t i v a t i o n ,  s e l f - w o r t h ,  a n d  t h e  m o s t  
m i n i m a l  o f  j o b  s k i l l s .  W o r k  t h e r a p y  c a n  e n a b l e  t h a t  i n d i v i d u a l  
to r e g a i n  s e l f - c o n f i d e n c e  a n d  a c q u i r e  s o m e  s k i l l s .  A n d  a n y o n e  
in  t h e  t r e a t m e n t  f i e l d  w i l l  t e l l  y o u  t h a t  a n  a l c p h o l i c  w h o  h a s  
j u s t  r e c e n t l y  s t o p p e d  d r i n k i n g  n e e d s  s o m e t h i n g  t o  o c c u p y  t h e  
t i m e  a n d  e n e r g y  t h a t  w a s  o n c e  s p e n t  d r i n k i n g .  If n o t h i n g  e ls e,  
t h e  w o r k  t h e r a p y  h e l p s  k e e p  t h e  a l c o h o l i c  f r o m  d r i n k i n g  b y  
k e e p i n g  h i m  b u s y .

U n f o r t u n a t e l y ,  t h e  l a w  d o e s  n o t  a d d r e s s  4 . e d i f f e r e n t  
t h e r a p e u t i c  v a l u e s  t h a t  w o r k  t h e r a p y  h o l d s  .or r e c o v e r i n g  
a l c o h o l i c s  a n a  d r u g  a d d i c t s  c o m p a r e d  t o p a t i e n t  w o r k e r s  in  
o t h e r  k i n d s  o f  i n s t i t u t i o n s .  T h e  l a w  s i m p l y  a p p l i e s  a n  " e c o n­
o m i c  r e a l i t y  t e s t "  a s  t h e  r u b r i c  f o r  w h e r  c l i e n t s  a r e  t o  b e  
p a i d  t h e  m i n i m u m  w a g e .  B y  d e f i n i t i o n ,  h o w e v e r ,  a l m o s t  a n y  f o r m  
o f  w o r k  t h e r a p y  w i l l  a r g u a b l y  m e e t  t h e  e c o n o m i c  r e a l i t y  t e s t  
a n d  t h e r e f o r e  r e q u i r e  t h e  p a y m e n t  of  w a g e s .

T h e  o p t i o n s  o p e n  t o  t h e  p r o g r a m  a r e  n o t  e s p e c i a l l y  a t t r a c ­
ti v e .  I f  t h e  wor}< t h e r a p y  c o n c e p t  is s c r a p p e d  . b e c a u s e  of  t h e  
e c o n o m i c  c o s t  to t h e  p r o g r a m ,  the R a n c h  w i l l  f i n d  i t s e l f  
s t r i p p e d  o f  a t r e a t m e n t  t e c h n i q u e  w h i c h  is c r i t i c a l  to t h e  
s u c c e s s  o f  t h e  p r o g r a m .  I f  t h e  R a n c h  is c o m p e l l e d  t o  d i v e r t  
s u b s t a n t i a l  o p e r a t i o n a l  f u n ^ s  e a c h  y e a r  f o r  t h e  p a y m e n t  o f  
c l i e n t  w a g e s ,  o t h e r  e q u a l l y  i m p o r t a n t  a s p e c t s  o f  t h e  p r o ­
g r a m  - r e n o v a t i o n ,  s t a f f  s a l a r i e s ,  a d m i n i s t r a t i o n ,  et c . - w i l l  
s u f f e r .
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T h e  l e g a l  a ut h o r  • t y  fo r t h e  p r o g r a m  to r e c o u p  wag'rs p a i d  
to c l i e n t s  b y  c h a r g i n g  t h e m  a h i g h e r  f e e  f o r  t h e i ^  c o s t  o f  c a r e  
a m o u n t s  t o a s c a m  t h a t  h a s  n o  p r a c t i c a l  or  'iherpeutic v a l u e .  
T h e  p r o g r a m  w o u l d  s i m p l y  b e  " p a y i n g "  c l i e n t s  w i t h  o n e  h a n d ,  a n d  
t a k i n g  it b a c k  w i t h  t h e  o t h e r .  T h i s  k i n d  of  c h a r a d e  to  m e e t  t h e 
r e q u i r e m e n t s  o f  t h e  l a w  w o u l d  o n l y  s e r v e  to  g e n e r a t e  c l i e n t  
r e s e n t m e n t  t o w a r d  t h e  p r o g r a m .

T h e  p r o g r a m  i s  n o t  s u g g e s t i n g  t h a t  th e  c l i e n t s  b e  p a i d  n o  
w a g e s  a t  all. R a t h e r ,  i t  h o p e s  t o  p a y  t h e  c l i e n t s  s o m e  f o r m  o f  
c o m p e n s a t i o n  s o  t h a t  e a c h  c l i e n t  c a n  h a v e  h i s  or- h e r  o w n  m o n e y  
to u s e  ;:r o r  : t h e - p u r c h a s e  of- i n c i d e n t a l s  a n d  .gifts d u r i n g  - 
t r e a t m e n t ,  a n d  a l s o  b e  a b l e  t o  b u i l d  u p  a r e s e r v e  f u n d  to b e  
u s e d  a t  th e  t i m e  o f  r e l e a s e  f r o m  t r e a t m e n t .  A l l  t h e  p r o g r a m  is  
a s k i n g  f o r  is r e l i e f  f r o m  t h e  o b l i g a t i o n  to  p a y  e a c h  c l i e n t  
S 3 . 8 5  p e r  h ou r.

■I' b'elieve t h a t  t h i s  c a n  b e  a c c o m p l i s h e d  b y  a n  a m e n d m e n t  to 
the  A l a s k a  W a g e  a n d  H o u r  A c t  w h i c h  w o u l d  e x e m p t  d r u g  a n d  
a l c o h o l i s m  c e n t e r s  f r o m  t h e  o b l i g a t i o n  t o  p a y  a m i n i m u m  w a g e  to  
p a t i e n t  w o r k e r s .  I a l s o  b e l i e v e  it w o u l d  b e  a p p r o p r i a t e  t o  
a m e n d  t h e  U n i f o r m  A l c o h o l i s m  a n d  I n t o x i c a t i o n  T r e a t m e n t  A c t  b y  
a d d i n g  a n e w  s e c t i o n  w h i c h  w o u l d  a u t h o r i z e  t h e  D e p a r t m e n t  to 
f u n d  p r o g r a m s  f o r  w o r k  t h e r a p y  p r o j e c t s ,  i n c l u d i n g  m o n i e s  t o  
p a y  a c e r t a i n  m i n i m a l  c o m p e n s a t i o n  to  c l i e n t s  ( l e s s  t h a n  S I . 0 0  
p e r  h o u r  I w o u l d  t h i n k ) .  H B  194 c u r r e n t l y  c o n t e m p l a t e s  a n  
a n a l o g o u s  i n s t i t u t i o n a l  e m p l o y m e n t  s c h e m e  f o r  s t a t e  p r i s o n e r s  
a n d  it m i g h t  b e  p o s s i b l e  t o  p a y  r e s i d e n t s  in l o n g - t e r m

t r e a t m e n t  c e n t e r s  a t  the s a m e  r a t e .

If  t h e s e  a m e n d m e n t s  a r e  c o n s i d e r e d ,  it  w o u l d  b e e s s e n t i a l  
to i n c l u d e  l a n g u a g e  s t a t i n g  t h a t  t h e  l e g i s l a t i o n  s e r v e s  ein 
i m p o r t a n t  a n d  e x c l u s i v e  s t a t e  f u n c t i o n  (t he  t r e a t m e n t  o f
a l c o h o l i s m  t h r o u g h  f u n d i n g  to p r i v a t e ,  n o n - p r o f i t  p r o g r a m s ) .  
T h i s  l a n g u a g e ,  I b e l i e v e ,  w o u l d  p r o t e c t  th e  p r o g r a m  f r o m  t h e
a p p l i c a t i o n  o f  t h e  F a i r  ’L a b o r  S t a n d a r d s  Act. by  v i r t u e  of t h e
h o l d i n g  in  N a t i o n a l  L e a g u e  v. U s u r y .

U n f o r t u n a t e l y ,  t h i s  e n t i r e  p r o b l e m  r e g a r d i n g  t h e  p a y m e n t  
o f  w a g e s  to c l i e n t s  j u s t  r e c e n t l y  s u r f a c e d .  I r e a l i z e  t h e  
p r a c t i c a l  p r o b l e m s  o f  s e e k i n g  t h e s e  a m e n d m e n t s  t h i s  l a t e  in t h e  
l e g i s l a t i v e  s e s s i o n .  P l e a s e  l e t  m e  k n o w  if /o u s e e  -any w a y  o f  

o b t a i n i n g  t h e  relie/, b e f o r e  t h e  s e s s i o n  e n d s .
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R e p r e s e n t a t i v e  P a t  C a r n e y  an d  ■ S e n a t o r  K e r t t u l a  h a v e  b e e n  
s t r o n g  s u p p o r t e r s  o f  t h e  R a n c h  an d  a r e  a w a r e  o f t h e  p r o b l e m s  
t h a t  the p r o g r a m  e x p e r i e n c e d  l a s t  y e a r .  I h a v e  a l s o  a s k e d  t h e m  
f o r  a s s i s t a n c e  w i t h  t h e  i s s u e s  I h a v e  d i s c u s s e d .

F e e l  f r e e  t o  c a l l  o r  w r i t e  if y o u  n e e d  a n y  a d d i t i o n a l  
i n f o r m a t i o n .

S i n c e r e l y ,

R E E S E ,  R I C E  8 V O L L A N D ,  P.C.

t :

cc: L e o n a r d  a n d  H e n r i e t t a  N u g e n
B o a r d  o f  D i r e c t o r s  

P R V / k k r
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S e n a t o r  J a l m a r  K e r t t u l a  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
Ju ne a u,  AK 9 9 8 1 1  

RE: N u g e n ' s  R a n c h

D e a r  S e n a t o r  K e r t t u l a :

L e o n a r d  and H e n r i e t t a  N u g e n  h a v e  a s k e d  rise to w r it e  y o u  
c o n c e r n i n g  the pa s t d e v e l o p m e n t s  r e g a r d i n g  the f u n d i n g  of 
N u g e n ' s  R a n c h ,  the l o n g - t e r m  a l c o h o l i s m  t r e a t m e n t  f a c i l it y  
o p e r a t e d  by A l a s k a  A l c o h o l i s m  R e h a b i l i t a t i o n  S e r v i c e s  
( f o r m e r l y  A l a s k a  S o c i a l  & H e a l t h  S e r v i ce s)  u n d e r  the
d i r e c t i o n  of L e o n a r d  and H e n r i e t t a  Nuge n. As you a re  
u n d o u b t e d l y  aware, a g r a n t  f r o m  the S t a t e  O f f i c e  of
A l c o h o l i s m  and D r u g  A b u s e  (SOADA) in D e c e m b e r  of 1981 
r e n e w e d  f u n d i n g  for the f a c i l i t y  a f t e r  s t a t e  f u n d i n g  h ad  
b e e n  s u s p e n d e d  for a s i x - m o n t h  p e r i o d .  T h e  p r o g r a m  e x p e c t s  
to be o p e r a t i o n a l  by e a r l y  su mm er , p r e s u m i n g  that r e n o v a t i o n  
is c o m p l e t e  o n  the f a c i l i t y ,  and th at s u f f i c i e n t  o p e r a t i o n a l  
fu nd s  ai*e e x t e n d e d .  I k n o w  that y o u  h a v e  e x p r e s s e d  an  
i n t e r e s t  in the p r o g r a m ,  a nd  I t h o u g h t  that a c o m p l e t e
h i s t o r y  of e v e n t s  w o u l d  be h e l p f u l  in u n d e r s t a n d i n g  why the 
p r o j e c t  h a s  b e e n  d e l a y e d  in r e a c h i n g  its full o p e r a t i o n a l

phase.

On b e h a l f  of the p r o g r a m ,  I w o u l d  a l s o  like to take 
this o p p o r t u n i t y  to r e q u e s t  y o u r  s u p p o r t  for c o n t i n u e d  s t a c e  
f u n d i n g  of the a l c o h o l i s m  t r e a t m e n t  pr o gr am s . I also h o p e  
tha t you  c a n  be of  s o m e  g u i d a n c e  in a d d r e s s i n g  two p r o b l e m s  
that may b e s t  be r e s o l v e d  t h r o u g h  the l e g i s l a t i v e  proces s:
(1 ) the aporopri.a te s t a n d a r d s  for r e v i e w  of s t a t e - f u n d e d  
p r o g r a m s ,  and ; (2 ) the a p p a r e n t  o b l i g a t i o n  of r e s i d e n t i a l  
t r e a t m e n t  p r o g r a m s  to pay a m i n i m u m  w a g e  to p a t i e n t s  w h o s e  
" w o r k "  at the f a c i l i t y  is pa rt of a t h e r a p e u t i c  t r e a t m e n t  

p r o g ra m .

f > * *

J O m w  R C C S C  
w i t  S O N  a. P i C C  
Philip r v o u a »'C| 
V I R G I N I A  B O N i R C  L  C *■* Q O
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l’age Two

i h a v e  b e e n  r e p r e s e n t i n g  A l a s k a  A l c o h o l i s m  R e h a b i l i­
tation S e r v i c e s  (AARS) s in c e early J u n e ,  1981. At that time, 
the o r g a n i z a t i o n  w a s  in a p a r t i c u l a r l y  t r o u b l e s o m e  p e r i o d  
w i t h  its two t r e a t m e n t  p r o g r a m s ,  T h e  S t u d i o  Club, and 
N u g e n 's Ranch. T h e  S t u d i o  Club, the s h o r t - t e r m  c a r e  f a c i l i t y  
in A n c h o r a g e  o p e r a t e d  by the Nu ge cs ,  h a d  run in to  d i f f i c u l t y  
b e c a us e  of an ' a n o n y m o u s  l e t t e r  of c o m p l a i n t  w r i t t e n  to the 
M u n i c i p a l i t y  of A n c h o r a g e  D e p a r t m e n t  o f  H e a l t h  and E n v i r o n­
mental P r o t e c t i o n  ( B e h a v i o r a l  H e a l t h ) ,  the S t a t e  D e p a r t m e n t  
of H e a l t h  & S o c i a l  S e r v i c e s  (the D e p a r t m e n t ) ,  tht A n c h o r a g e  
o f f i c e  of S O A D A ,  . and v a r i o u s  st ate l e g i s l a t o r s .  
S i m u l t a n e o u s l y ,  the M u n i c i p a l  O f f i c e  of the O m b u d s m a n  w as 
i n v e s t i g a t i n g  a n  i n d i v i d u a l  c l i e n t  c o m p l a i n t  a b o u t  the fee 
c h a r g e d  h e r  fo r t r e a t m e n t .  F i n a l l y ,  a $ 2 , 0 0 0  per m o n t h  re n t  
i n c r ea s e d e m a n d e d  by T h e  S t u d i o  Club'.” l a n d l o r d  f o r c e d  the 
p r o g r a m  to c l o s e  its d o o r s  in la t e J u n e  of l a s t  year.

At the s a m e  time, the o r g a n i z a t i o n ' s  FY '82 g r a n t
a p p l i c a t i o n  for N u g e n ' s  R a n c h  - the l o n g - t e r m  c a r e  f a c i l i t y  
to be l o c a t e d  in  the V a l l e y  - w a s  in  the p r o c e s s  of r e v i e w  
by SOADA. A l t h o u g h  the D e p a r t m e n t  h a d  a L r e a d y  e x t e n d e d  FY
'81 gr a nt  funds for the p u r c h a s e  of the f ac i l i t y ,  a d d i t i o n a l
f un ds  w e r e  n e e d  for e x t e n s i v e  r e n o v a t i o n  o f  the b u i l d i n g ,  
and  for o p e r a t i n g  the R a n c h  o n c e  r e n o v a t i o n  was c o m p l e t e .  
U n f o r t u n a t e l y ,  t he  p r o b l e m s  e n c o u n t e r e d  w i t h  T h e  S t u d i o  C l u b  
led to a s u s p e n s i o n  of f u n d in g f o r  N u g e n ' s  Ranch.

The  p r o b l e m s  a ll  b e g a n  o n  J u n e  1, 1981 w i t h  the
delivet'y of a n  " a n o n y m o u s  l e t t e r "  to v a r i o u s  s t a t e  and 
m u n i c i p a l  o f f i c e s .  I n e x p l i c a b l y ,  and wi'thout i n f o r m i n g  the 
p r o g r a m  of t h e i r  p l a n n e d  a c t i v i t i e s ,  r e p r e s e n t a t i v e s  of the 
D e p a r t m e n t ,  the A n c h o r a g e  o f f i c e  of  S O A D A  and B e h a v i o r a l  
H e a l t h  m e t  in A n c h o r a g e  on the m o r n i n g  of J u n e  3, 19 8 1  —
just: A 8 h o u r s  a f t e r  r e c e i p t  of the l e C t e r  - -  and c o n v e n e d  a 
joint s t a t e  and m u n i c i p a l  r e v i e w  t e a m  to i n v e s t i g a t e  Th e 
S t u d i o  Club. D e s p i t e  the f a c t  s o m e  of the s t a t e  and 
m u n i c i p a l  o f f i c i a l s  k n e w  that the " a n o n y m o u s  l e t t e r "  wa s  
d r a f t e d  by e x - e m p l o y e e s  of T h e  S t u d i o  C lu b,  the p r o g r a m  wa s  
n e v e r  g i v e n  the o p p o r t u n i t y  to r e s p o n d  to the a l l e g a t i o n s  
p r i o r  to the d e c i s i o n  to e s t a b l i s h  the r e v i e w  team, n o r  w e r e  
the i d e n t i t i e s  o f  the a u t h o r s  of  that l e t t e r  e v e r  d i s c l o s e d  
to the pr og r am .

I ni t ia l l y ,  h o w e v e r ,  L e o n a r d  and H e n r i e t t a  w e r e  not c o n­
cer n e d  a b o u t  the s t a t e / m u n i c i p a l  r e v i e w .  As r e c e n t l y  as 
A p ri l,  19S1, S O A D A  h a d  g i v e n  T h e  S t u d i o  C l u b  a 93 p e r c e n t  
o v e ra ll  c o m p l i a n c e  r a t i n g  w i t h  J C A H  s t a n d a r d s  for a l c o h o l i s m  
t r e a t m e n t  p r o g r a m s .  T h e  a n o n y m o u s  l e t t e r  i t s e l f  w a s  w r i t t e n  
in such a n  e x a g g e r a t e d  and v i t u p e r a t i v e  tone that it s e e m e d  
o b v i o u s  that the a  h o r s  had a g r u d g e  a g a i n s t  the p r o g r a m .  
A l t h o u g h  c o n c e r n e d  a b o u t  the a l l e g a t i o n s ,  the N u g e n s  felt 
that a f a i r  and s p e e d y  r e v i e w  w o u l d  ' v i n d i c a t e  T h e  S t u d i o  

C 1u b 1s r e c o r d .
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But as the r e v i e w  p r o c e e d e d ,  I b e c a m e  c o n c e r n e d  about 
the i m p a r t i a l i t y  arid f a i r n e s s  -of .the pr oc e ss .  Initial 
r e q u e s t s  on  my p a r t  to d e t e r m i n e  the s c o p e  of che review, 
and to m e e t  w i t h  r e p r e s e n t a t i v e s  of the r e v i e w  team and the 
D e p a r t m e n t  p r i o r  to i n i t i a t i n g  the a c t u a l  re vi ew , wer e 
r e c e i v e d  as i n d i c a t i o n s  th at  the p r o g r a m  w a s  not c o o p e r a t i n g  
a nd  "had s o m e t h i n g  to h i d e . "  E v e n  the r e a s o n a b l e  r e q u e s t  on 
my  pa rt  that the i n v e s t i g a t i o n  be c o n d u c t e d  in a m a nn e r 
c o n s i s t e n t  w i t h  the  p r o g r a m ' s  o b l i g a t i o n  to p r e s e r v e  client 
c o n f i d e n t i a l i t y  p u r s u a n t  Co 42 CF R 2.1 et s j t r ^  w 3 * r e p o r t e d  
by one r e v i e w  t e a m  m e m b e r  as a n  a t t e m p t  by the p r o g r a m  to 
p r e v e n t  the r e v i e w  t e a m  f r o m  t a l k i n g  to S~;M d i o  C l u b  clients. 
N o t h i n g  c o u l d  h a v e  b e e n  f u r t h e r  f r o m  the truth; the p r o g r a m  
a l w a y s  i n t e n d e d  to a n d  did f u l l y  c o o p e r a t e  w i t h  the review.

N e v e r t h e l e s s ,  a f t e r  the r e v i e w  w a s  c o m p l e t e d ,  I 
c o n c l u d e d  th at  the i n v e s t i g a t i o n  w a s  c o n d u c t e d  i n  a r a t he r  
s h a l l o w  m a nn e r.  A l t h o u g h  the r e v i e w  te am  h a d  b e e n  s u p pl i ed  
w i t h  a list of  a l l  c u r r e n t  a n d  p a s t  e m p l o y e e s  d u r i n g  The 
S t u d i o  C l u b ' s  l a s t  y e a r  of o p e r a t i o n ,  the revie*. team 
i n t e r v i e w e d  o n l y  s i x  f o r m e r - e m p l o y e e s  o t h e r  th an  L e o n a r d  and 
H e n r i e t t a  - t h r e e  c o u n s e l o r s ,  a s e c r e t a r y ,  the a f t e r - c a r e  
s p e c i a l i s t ,  a nd  a r e c e p t i o n i s t  who had o n l y  w o r k e d  there 
f i v e  weeks. A l l  t h r e e  c o u n s e l o r s  - o n e  of w h o m  h ad  w o r k e d  at 
T h e  S t u d i o  C l u b  o n l y  o ne m o n t h  - had e i t h e r  r e s i g n e d  or been 
d i s m i s s e d  as a r e s u l t  of p o l i c y  d i s p u t e s  a b o u t  the program. 
T h e  o n ly  c l i e n t  the r e v i e w  te am  i n t e r v i e w e d  w a s  the one 
c l i e n t  w ho  h a d  c o m p l a i n e d  to the M u n i c i p a l  O m b u d s m a n ' s  
o f f i c e  a b o u t  the f e e  c h a r g e d  to h e r  in A p r i l .  M o s t  of the 
a l l e g a t i o n s  w e r e  a c c e p t e d  by th e  r e v i e w  t e a m  at face .value. 
D e s p i t e  the i d e n t i f i c a t i o n  of c l i e n t s  w h o  w e r e  a l l e g e d l y  
" a b u s e d "  in the p r o g r a m ,  the r e v i e w  t e a m  n e v e r  c o n t a c t e d  
t h o s e  c l i e n t s  t h e m s e l v e s  in o r d e r  to c o r r o b o r a t e  the 
a l l e g a t i o n s .  S i m i l a r l y ,  t he  a l l e g a t i o n  tha t T h e  S t u d i o  Cl ub  
s e r v e d  s p o i l e d  fo o d was n e v e r  a d e q u a t e l y  p u r s u e d .  A l t h o u g h  
the p r o g r a m  h a d  h i r e d  a n u t r i t i o n i s t  to e x a m i n e  an d  p r e p a r e  
the  m e nu s  and h a d  a list o f  all s u p p l i e r s  of  f o od s t u f f s ,  the 
r e v i e w  team n e v e r  saw fit to talk to t h e s e  i n d i v i d u a l s  
r e g a r d i n g  the v a r i o u s  a l l e g a t i o n s .  M o s t  o f . t h e  c u r r e n t  staff 
a nd c l i e n t s  w h o  w e r e  s u p p o r t i v e  of the p r o g r a m  w e r e  n e v e r  
e v e n  c o n t a c t e d ,  let a l o n e  i n t e r v i e w e d .

In l i gh t  of t h e  n a t u r e  of the r e v i e w  it se l f , it was not 
s u r p r i s i n g  th at  the c o n c l u s i o n s  r e a c h e d  by the r e v i e w  team 
w e r e  u n f a v o r a b l e  to T h e  S t u d i o  Club. E v e n  th o se  f a v o r a b l e  
a s p e c t s  of the r e v i e w  (e . g . , the a b s e n c e  of a n y  e v i d e n c e  
t h a t  c l i e n t  r e c o r d s  w e r e  a l t e r e d )  w e n t  u n r e p o r t e d  in a 
s u m m a r y  i s su e d by the C o m m i s s i o n e r ' s  o f f i c e .  As a r e su lt  of 
the p r e l i m i n a r y  f i n d i n g s  of the 'review team, f u n d i n g  for the 
r e n o v a t i o n  and o p e r a t i o n  of N u g e n ' s  R a n c h  was s u s p en d ed  
i n d e f i n i t e l y .  To  c o m p l i c a t e  m a t t e r s ,  the M u n i c i p a l  
O m b u d s m a n ' s  o f f i c e  c o n d u c t e d  its own i n v e s t i g a t i o n  into che 
p r a c t i c e s  of  T h e  S t u d i o  Cl ub . In May, the O m b u d s m a n ' s  o f f i ce
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re c ei v ed  a c o m p l a i n t  fr o m  a f o r m e r  S t u d i o  C l u b  client 
r e l at ed  to the t r e a t m e n t  fee c h a r g e d  the client. Thi s 
c o m p l a i n t  wa s  t h o u g h t  to be r e s o l v e d  to ev eryones' 
s a t i s f a c t i o n  in e a r l y  Ju ne. W i t h o u t  n o t i f y i n g  S t u d i o  C lu b  
official s,  h o w e v e r ,  the O m b u d s m a n ' s  o f f i c e  i n i t i a t e d  its own 
i n v e s t i g a t i o n  i n t o  the p r o g r a m .  This w a s  a p p a r e n t l y  pro mp t ed  
by the fact that B e h a v i o r a l  H e a l t h  t r a n s m i t t e d  a copy of the 
a n o n y m o u s  l e t t e r  to the O m b u d s m a n ' s  o f f i c e  i m m e d i a t e l y  a f t e r  
it w a s  r e ce iv ed. T h e  M u n i c i p a l  O m b u d s m a n ' s  r e p o r t  was i ssued  
in ea rly August.

The.. O m b u d s m a n ' s  r e p o r t  was e s p e c i a l l y  ou t ra g e o u s .  
D e f a m a t o r y  c o m m e n t s  u p r e  r e p e a t e d  e i t h e r  w i t h o u t  any basis 
in  fact, or k n o w i n g  that they W e r e  c o n t r a r y  to fact. At 
l e a s t  one d o c u m e n t  c r i t i c a l  to a n  a l l e g a t i o n  that the 
p r o g r a m  had i m p r o p e r l y  c h a r g e d  fees, w a s  e i t h e r  i n t e n t i o n­
all y  or n e g l i g e n t l y  m i s c h a r a c t e r i z e d . U n f o r t u n a t e l y ,  the 
s t a t e / m u n i c i p a l  r e v i e w  team, r e f e r r e d  to the f i n d i n g s  of the 
O m b u d s m a n ' s  o f f i c e  as e v i d e n c e  of m i s m a n a g e m e n t  by T h e  
S t u d i o  Club.

In e a r l y  fall, the m a t e r i a l s  c o m p i l e d  by the 
s t a t e / m u n i c i p a l  r e v i e w  te am  w e r e  r e f e r r e d  to the A t t o r n e y  
G e n e r a l ' s  o f f i c e  for th e p u r p o s e  of r e v i e w .  I a l s o  o b t a i ne d 
the r e v ie w  t e a m ' s  r e c o r d s  and b e g a n  n e g o t i a t i o n s  wi th  Br u ce  
Bot el h o,  A s s i s t a n t  A t t o r n e y  G e n e r a l .  F i n a l l y ,  in e a r l y  
D e c e m b e r ,  I m e t  in J u n e a u  w i t h  B o t e l h o  a n d  G e o r g e  M u n d e l l  
f r o m  SOADA and f i n a l i z e d  a M e m o r a n d u m  of A g r e e m e n t  w h i c h  
r e s o l v e d  the m a t t e r  a nd p r o v i d e d  for the r e f u n d i n g  of 
N u g e n ' s  Ranch. T h e  p r o g r a m  h a s  now b e e n  a w a r d e d  funds to 
p r o v i d e  for the r e n o v a t i o n  of the f a c i l i t y  ($ 225,000) plus 
o p e r a t i o n a l  f un d s t h r o u g h  A p r i l  15, 1982, as we l l as funds
to p ay  for all e x p e n s e s  i n c u r r e d  s i n c e  J u l y  1, 1981,
i n c l u d i n g  p a r t i a l  a t t o r n e y ' s  fees. D e s p i t e  a loss of time 
and c r e d i b i l i t y  d u r i n g  the r e v i e w  p r o c e s s ,  the p r o g r a m  n o w  
e x p e c t s  to be b a c k  i n t o  the b u s i n e s s  it d o e s  so well, 
t r e a t i n g  a l c o h o l i c s ,  by lat e M a y  or e a r l y  J u n e .

In f a i r n e s s ,  the p r o g r a m ' s  e x p e r i e n c e  w i t h  the r e v i e w  
p r o c e s s  took a d r a m a t i c  t u r n  once the e n t i r e  issue w a s  
r e f e r r e d  to the A t t o r n e y  G e n e r a l ' s  o f f i c e  a n d  to the J u n e a u  
o f f i c e  of S OADA. T h e  f r a n k  a n d  r e a l i s t i c  n e g o t i a t i o n s  that I 
e x p e r i e n c e d  w i t h  B r u c e  B o t e l h o  and G e o r g e  M u n d e l l  sh ou ld  
h a v e  o c c u r r e d  in e a r l y  J u n e .  S O A D A ' s  r e a l i s t i c  a s s e s s m e n t  of 
the a n o n y m o u s  l e tt er ,  a n d  Mr. Botelho'. s i n d e p e n d e n t  a n a l y s i s  
of the st at e  r e v i e w ,  s a v e d  the p r o g r a m  a n d  the state the 
n e e d l e s s  e x p e n s e  of p r o c e e d i n g  t h r o u g h  a c o m p l i c a t e d ,  time 
c o n s u m i n g ,  e x p e n s i v e ,  and u n n e c e s s a r y  a d m i n i s t r a t i v e  
h e a r i n g .
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. I can't say that r e p r e s e n t a t i v e s  of the p r o g r a m ,  and 
L e o n a r d  a nd.j Henri e t ta in p a r t i c u l a r ,  d o n ' t  s t il l h a r b o r  some 
ill f e e l i n g ^  and d i s t r u s t  as a r e s u l t - o f  the t r e a t m e n t  they 
r e c e i v e d  during the s u m m e r  and e a r l y  fall of last year. But 
d e s p i t e  those f e e l i ng s,  the  p r o g r a m  and the N u g e n s  urge you 
to c o n t i n u e  to s u p p o r t  full s t a t e  f u n d i n g  for a l c c h o l i s m  
t r e a t m e n t  p r o g r am s . A l t h o u g h  SOADA has  r e a f f i r m e d  its 
c o m m i t m e n t  to l o n g - t e r m  a l c o h o l i s m  t r e a t m e n t ,  the p o l i t i c a l  
r e a l i t y  for g r a n t - i n - a i d  p r o g r a m  f u n d i n g  is that a n y  gener al  
r e d u c t i o n  in a l c o h o l i s m  m o n i e s  as a w h o l e  wi ll  have an 
e c h o i n g  a f f e c t  o n  funds o t h e r w i s e  e a r m a r k e d  for t r ea tm e nt .  
B e c a u s e  the ne e d  for l o n g - t e r m  a l c o h o l i s m  t r e a t m e n t  in this 
s t a t e  is so c r i t i c a l ,  and b e c a u s e  the N u g e n s  h a v e  
d e m o n s t r a t e d  a h i g h  d e g r e e  of s u c c e s s  in  t r e a t i n g  a l c o h o l i s m  
in t he  past, t he  c i t i z e n r y  of this s ta t e s i m p l y  c a n n o t  
a f f o r d  any r e d u c t i o n  in m o n i e s  that c a n  be mad e a v a i l a b l e  
for e i t h e r  s h o r t - t e r m  or l o n g - t e r m  a l c o h o l i s m  tre at me nt.

T h e  fact of the m a t t e r  is th a t N u g e n ' s  R a n c h  m u s t  w o r k  
in c o o p e r a t i o n  w i t h  all o t h e r  p r o g r a m s  a r o u n d  t he  state. 
C l i e n t s  wil l o n l y  be a c c e p t e d  at the R a n c h  a f t e r  ref e rr a l 
and s c r e e n i n g  by the a p p r o p r i a t e  local a l c o h o l i s m  program.  
The R a n c h ,  as a s t a t e - w i d e  o p e r a t i o n ,  m u s t  be s e n s i t i v e  to 
Che n e e d s  of u r b a n  and rural, a r e a s ,  and a l l o c a t e  its li mi t ed
bed s p a c e  (48) s o  as to m a x i m i z e  the p r o g r a m ' s  i m p a c t  on the
s t a t e - w i d e  a l c o h o l i s m  p r o b l e m .  T h e  p r o g r a m  mu st not o nl y  
d e v e l o p  c l e a r l y  w r i t t e n  c o o p e r a t i v e  w o r k i n g  a r r a n g e m e n t s  
w i t h  s h o r t - t e r m  a l c o h o l i s m  p r o g r a m s  a r o u n d  the stat e,  but it 
m u s t  a l s o  d e v e l o p  a h e a l t h y  and t r u s t i n g  w o r k i n g  r e l a t i o n­
ship  w i t h  t ho se  l o c a l  p r o g r a m s .  U n f o r L u n a’t e l y , if s h o r t - t e r m  
and l o n g - t e r m  p r o g r a m s  a r e  f o r c e d  to c o m p e t e  for l i m i t e d
a l c o h o l i s m  f u nd s,  that w o r k i n g  r e l a t i o n s h i p  can be 
j e o p a r d i z e d .  We s i m p l y  c a n n o t  a f f o r d  Co h a v e  the v a r i o u s
p r o g r a m s  f i g h t i n g  w i t h  e a c h  o t h e r  for mo ne y,  w h e n  they 
s h o u l d  be w o r k i n g  w i t h  e a c h  o t h e r  r e g a r d i n g  the p r o b l e m s  of 
c l i e n t s .

L a s t l y ,  a r e d u c t i o n  in g r a n t - i n - a i d  f u n d s  a v a i l a b l e  for 
a l c o h o l i s m  p r o g r a m s ,  o r  those f un ds  a l l o c a t e d  to the 
a d m i n i s t r a t i o n  o f  SO AD A, is n e i t h e r  a w el l  t h o u g h t  out nor 
a d e q u a t e  s o l u t i o n  to the p r o b l e m s  r e g a r d i n g  the s t a t e  r e v i e w  
p r o c e s s  w h i c h  w e r e  e x p o s e d  d u r i n g  T he S t u d i o  C l u b ' s  
i n v e s t i g a t i o n .  T h e  o n l y  e f f e c t i v e  way to i n s u r e  that o t h e r  
p r o g r a m s  do not e x p e r i e n c e  w h a t  The S t u d i o  C l u b  s u f f e r e d  
last y e a r  is to d e v e l o p  s t at e  r e g u l a t i o n s  and p r o c e d u r e s  
tha . a c c o r d  full d u e  p r o c e s s  to a p r o g r a m  that is ac cu s ed ,  
by c l i e n t s  or f o r m e r  s t a ff ,  of m i s m a n a g e m e n t .

T h i s  is o n e  a r e a  w h e r e  y o u  m a y  be of so m e  a s s i s t a n c e  to 
the p r o g r a m .  A l t h o u g h  c u r r e n t  s t a t e  r e g u l a t i o n s  p r o v i d e  so m e 
a d m i n i s t r a t i v e  r e m e d i e s  to p r o g r a m s  w h o s e  f u n d i n g  is 
t e r m i n a t e d  by the D e p a r t m e n t ,  t h e r e  a r e  no r e g u l a t i o n s  w h i c h
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g i v e  Che p r o g r a m  any p r o t e c t i o n  d u r i n g  the c o u r s e  of a state 
s p o n s o r e d  i n v e s t i g a t i o n .  T he a b s e n c e  'of any such g u i d e l i n e s  
w a s •p a r t i c u l a r l y  h a r m f u l  to A A K S  last year. The p r o g r a m  was 
f o r c e d  t o * s u f f e r  t h r o u g h  a n  u n j u s t i f i e d  -- and perhaps 
politically! m o t i v a t e d  i n v e s t i g a t i o n  w i t h o u t  any r emedies  
to insure that the i n v e s t i g a t i o n  w a s  c o n d u c t e d  fairly. 1 
h a v e  some ideas r e g a r d i n g  l e g i s l a t i o n  whic h w o u l d  d i r e c t  the 
a d o p t i o n  of a p p r o p r i a t e  r e g u l a t i o n s  by the D e p a r t m e n t  to 
p r e v e n t  this p r o b l e m  in the future. T h e  p r o g r a m  has a sk ed  me 
to in quire of y o u  w h e t h e r  or not y o u  wo ul d be s u p p o r t i v e  of 
s u c h  l eg i sl a t i o n ,  a n d  if so, how y o u r  o f f i c e  m a y  be of 
a s s i s t a n c e  in this e f f o r t .

It is a l s o  our u n d e r s t a n d i n g  that  a d e c r e a s e  in state 
r e v e n u e s  may r e s u l t  in s i g n i f i c a n t  cuts to v a r i o u s  state 
p r o g r a m s  and d e p a r t m e n t s .  A l c o h o l i s m  m o n i e s  may be 
p a r t i c u l a r l y  v u l n e r a b l e  to these c u t b a c k s  b e c a u s e  of the 
s i l e n t  c o n s t i t u e n c y  s e r v e d  by a l c o h o l i s m  p r o g r a m s .  I k n o w  
t h a t  the H o u s e  has a l r e a d y  c o n s i d e r e d  a s u b s t a n t i a l  d e c r e a s e  
in the G o v e r n o r ' s  p r o p o s e d  b u d g e t  for a l c o h o l i s m  monies. 
W e r e  a s i m i l a r  d e c r e a s e  to be a p p r o v e d  by the Senate, 
a l c o h o l i s m  p r o g r a m s  w o u l d  h a r d l y  be able to e x p a n d  their 
f ac i li t i e s ,  let a l o n e  k e e p  u p  wi th  the cost of in fla t io n.

I kn o w  that y o u  ha ve  been a s t ro n g s u p p o r t e r  of 
a l c o h o l i s m  p r o g r a m s  in the past, and the p r o g r a m  w i s h e s  to 
e n c o u r a g e  y o u r  c o n t i n u e d  s u p p o r t  of this issue in the 
fu ture. We p a r t i c u l a r l y  ho p e that y o u  will k e e p  in mi n d the 
f a c t  that a n y  _ut in a l c o h o l i s m  m o n i e s  coul d a d v e r s e l y  
a f f e c t  N u g e n ' s  R a n c h ,  a nd  t h e r e b y  l i m i t  the e f f e c t i v e n e s s  of 
t he onl y l o n g - t e r m  a l c o h o l i s m  p r o g r a m  in. the state.

T h e  p r o g r a m  is n o w  p a r t i c u l a r l y  c o n c e r n e d  a b o u t  f u n d i n g  
b e c a u s e  of two r e c e n t  d e v e l o p m e n t s  w h i c h  h a v e  d r a m a t i c a l l y  
i n c r e a s e d  the c o s t s  of  o p e r a t i n g  t he  fa cility. D u e  to the 
n o w  a l mo st  n i n e - m o n t h  d e l a y  in b e g i n n i n g  r e n o v a t i o n s ,  and 
b e c a u s e  of the i n c r e a s e d  r e n o v a t i o n  w o r k  tha t is n e c e s s a r y  
by h e a l t h  and s a f e t y  c o de s,  the c o s t  of  r e n o v a t i n g  the 
f a c i l i t y  to be u s e d  as N u g e n ' s  R a n c h  has m o r e  than d ou bl e d .  
A l t h o u g h  the p r o g r a m  lias a l r e a d y  b e e n  a w a r d e d  a p o r t i o n  of 
t h e s e  r e n o v a t i o n  c o s t s  ( $ 2 2 5 , 0 0 0 ) ,  i.t m u s t  now  se ek  an
a d d i t i o n a l  $ 3 0 0 , 0 0 0  f r o m  F Y  '82 funds simply to c o m p l e t e  the
n e c e s s a r y  r e n o v a t i o n s .  E v e n  w i t h  t h e s e  i n c r e a s e d  r e n o v a t i o n  
c o s t s ,  the total c o s t  of p u r c h a s i n g  and r e n o v a t i n g  the
f a c i l i t y  is at l e a s t  h a l f  the cost of what w o u l d  be i n v o l v e d  
f or the c o n s t r u c t i o n  of an  e n t i r e l y  new f a c i l i t y  of equal
s iz e.  The p r o g r a m  e x p e c t s  to r e c e iv e full s u p p o r t  from the 
D e p a r t m e n t  in o b t a i n i n g  Che n e c e s s a r y  r e n o v a t i o n  funds, nut 
we a r e  n o n e t h e l e s s  a w a r e  that the i n c r e a s e d  r e n o v a t i o n  co sts 
will use u p  a l a r g e  p o r t i o n  of SOADA's FY '82 funds 
e a r m a r k e d  for lo n g t e r m  ca re. We s i mp ly  hope that this 
o n e - t i m e  e x p e n s e ,  a l t h o u g h  g r e a t e r  th an  o r i g i n a l l y  
a n t i c i p a t e d ,  w i l l  be v i e w e d  as a n e c e s s a r y  -- and still



c o m p a r i t i v e l y  i n e x p e n s i v e  co st  for e s t a b l i s h i n g  the long 
t e r m  alcjoholism r e h a b i l i t a t i o n  p r o g r a m  so d e s p e r a t e l y  ne ed ed 
in th is  j state.

S ec o nd ly ,  Che progra.; may c o n f r o n t  i n c r e a s e d  o p e r a t i o n­
al costs  b e c a u s e  of an o o l i g a t i o n  to pay c l i e n t s  at the 
f a c i l i t y  a m i n i m u m  w a g e  w h i l e  e n g a g e d  in wh a t  is cal le d 
" w o r k  t h e r a p y . "  T h e  t h e r a p e u t i c  d e s i g n  for N u g e n ' s  Ranch 
i n v o l v e d  a s c h e m e  w h e r e b y  cl i en ts ,  as part of their d ai ly  
r outine , w o u l d  be i n v o l v e d  in g a r d e n i n g ,  r a i s i n g  lives t oc k , 
g r e e n h o u s e  a c t i v i t i e s ,  m i n o r  rer ovations o n  Che facility, 
and the like. T h e  p r o g r a m  feei s s t r o n g l y  that c h r o n i c  
a l c o h o l i c s  get n o  b e n e f i t  fro m simp l y b ei ng  " w a r e h o u s e d "  at 
a n  i n s t i t u t i o n  f o r  a pe ri od  b e t w e e n  six m o n t h s  and two 
y ears. C l i e n t s  m u s t  be  a c t i v e l y  e n g a g e d  in a c t i v i t i e s  w h i c h  
w i l l  i n c r e a s e  t h e i r  h e a l th ,  o c c u p y  s o m e  of th ei r time, and 
t ra i n them in m i n i m a l  e m p l o y m e n t  s k i l l s  that c an be h e l p f u l  
w i t h  their e v e n t u a l  r e i n t e g r a t i o n  in to  their c o m m u n i t y .  Thi s 
w o r k  therap y,  w h e n  c o m b i n e d  wi th  t r a d i t i o n a l  f o rm s  of
c o u n s e l i n g ,  s h o u l d  r e s u l t  in a h i g h  rate of s u c c e s s  in
t r e a t i n g  c h r o n i c  a l c o h o l i s m .

But My a n a l y s i s  o f  st ate an d fe d er al  law i n d i c a t e s  that 
the p r o g r a m  may b e - u n d e r  an  o b l i g a t i o n  to pay c l i e n t s  at 
l ea st  a m i n i m u m  w a g e  w h i l e  e n g a g e d  in the w o r k  th er a py .  For 
r e a s o n s  that a r e  not clear, s t a t e  r e g u l a t i o n s  p u r s u a n t  to 
the M a s k a  W a g e  a n d  H o u r  Act s p e c i f i c a l l y  e x c l u d e  a l c o h o l i s m  
and d r u g  t r e a t m e n t  p r o g r a m s  from p r o v i s i o n s  w h i c h  w o u l d
o t h e r w i s e  en able the p r o g r a m  to pay l e s s  t h a n  a m i n i m u m  wage
to cl i en ts .  N o n e  of the s p e c i f i c  e x c l u s i o n s  of the A l as k a 
W a g e  an d  H o u r  Act p r o v i d e  e x c e p t i o n s  f o r  l o n g - t e r m  t r e a t m e n t  
f a c i l i t i e s  to p a y  c l i e n t s  less than a m i n i m u m  wage. B e c a u s e  
A l a s k a  lias not s p e c i f i c a l l y  i d e n t i f i e d  this ar e a of labor 
law as an i s s u e  of p a r t i c u l a r  state c o n c e r n ,  it is likely
that federal law, in a d d i t i o n  to s t a t e  law, w i l l  r e q u i r e  the 
p a y m e n t  of m i n i m u m  w a g e s .  1 h a v e  a l r e a d y  p r o v i d e d  S O A D A  w it h  
a d e t a i l e d  legal a n a l y s i s  of this p r o b l e m ,  and a m  w i l l i n g  to 
p r o v i d e  you w i t h  a copy if y o u  wish.

T h e  i mpac t o n  the p r o g r a m  and the s ta t e is si g ni f i c a n t .
E v e n  wi ch c l i e n t s  w o r k i n g  o n l y  a f e w  h o u r s  per day, the 
y e a r l y  cost of t h e  p r o g r a m  to pay a m i n i m u m  w a g e  to c l i e n t s  
e n g a g e d  in w o r k  t h e r a p y  is e s t i m a t e d  to be in e x c e s s  of 
$ 2 3 0 , 0 0 0  per y e a r .  T h i s  ad d s a s u b s t a n t i a l  cost to the
o p e r a t i o n  of the p r o g r a m  on a y e a r l y  basis.

T h e  s o l u t i o n  to this p r o b l e m  m a y  be in a l e g i s l a t i v e  
a m e n d m e n t  to the A l a s k a  Wage and H o c ;  Act e x e m p t i n g  p a t i e n t  
w o r k e r s  in r e s i d e n t i a l  d r u g  and a l c o h o l i s m  t r e a t m e n t  
p r o g r a m s  f r o m  the c o v e r a g e . o f  the s t a t u te ,  a n d  an a m e n d m e n t  
to the U n i f o r m  A l c o h o l i s m  I n t o x i c a t i o n  and T r e a t m e n t  Act
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w h i c h  w o ul d  p e r m i t  the p a y m e n t  of a s u b - m i n i m u m  wage to 
c l i e n t s  who are e n g a g e d  in w o r k  t h e r a p y  pr oj ects. I do not 
k n o w  w h e t h e r  l e g i s l a t i o n  of this n a t u r e  could be a c c o m­
pl i s h e d  this session, and we look for yo ur  d i r e c t i o n  on this 
i s s u e .

All of this is to say that the p r o g r a m  n e e d s  your 
c o n t i n u e d  s u p p o r t  on a l c o h o l i s m  m o n i e s  this ses si on , and 
a s s i s t a n c e  in p o s s i b l e  l e g i s l a t i v e  s o l u t i o n s  to som e of the 
p r o b l e m s  a l r e a d y  i d e n t i f i e d .  T h e  R a n c h  has b e e n  r e c e i v i n g  
s t r o n g  and c o n t i n u e d  .support fro m r e s i d e n t s  and  o r g a n i z a­
tions in the M a t - S u  V a l le y , and w e  u r g e  y o u r  c o n t i n u e d  
s u p p o r t  also.

Yo u are m o r e  th an  w e l c o m e  to cal l or  w r i t e  m e  if y o u  
ha v e any q u e s t i o n s .

S i n c e r e l y ,

R E E S E , R I C E  & V O L L A N D , P.C.

P R V / k k r

cc: L e o n a r d  & H e n r i e t t a  N u g e n
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P l a i n t i f f s ,  by  a n d t h r o u g h  c o u n s e l  and  for .their c a u s e  

of a c t i o n ,  h e r e b y  a ll eg e :

I n t r o d u c t i o n

1 . T h i s  is a n  a c t i o n  f o r  d e c l a r a t o r y  and i n j u n c t i v e  

r e l i e f  b r o u g h t  b y  t h r e e  a l c o h o l i s m  t r e a t m e n t  p r o g r a m s  r e c e i v i n g  

f u n d i n g  f r o m  the  S t a t e  o f  A l a s k a ,  O f f i c e  o f A l c o h o l i s m  ar.d D r u g  

A b us e ( h e r e a f t e r  S OA DA) . The p l a i n t i f f s  r e q u e s t  r e l i e f  in t h e 

f o r m  of  a d e c l a r a t o r y  j u d g m e n t  r u l i n g  t h a t  S O A D A ' s  r e q u i r e m e n t  

t h a t  a l c o h o l i s m  p r o g r a m s  s u b m i t  t h e  n a m e s  and s oc i a l  s e c u r i t y

I
n u m b e r s  o f  c l i e n t s  r e c e i v i n g  s e r v i c e s  in s t a t e  f u n d e d  p r o g r a m s '  is 

a v i o l a t i o n  of  t h e  A l a s k a  C o n s t i t u t i o n ,  and c e r t a i n  s t a t e  a n d  

f e d e r a l  l a w s  an d  r e g u l a t i o n s  g o v e r n i n g  the d i s c l o s u r e  of 

c o n f i d e n t i a l  i n f o r m a t i o n  o f  p a t i e n t s  r e c e i v i n g  a l c o h o l i s m  a n d 

d r u g  a b u s e  t r e a t m e n t .  F u r t h e r ,  t h e  p l a i n t i f f s  r e q u e s t  a



d e c l a r a t o r y  r u l i n g  t h a t  th e d a t a  c o l l e c t i o n  s y s t e m  a d o p t e d  b y the 

d e f e n d a n t s  h a s  b e e n  i m p l e m e n t e d  in v i o l a t i o n  o f  t h e  A l a s k a  

A d m i n i s t r a t i v e  P r o c e d u r e  Act.  A l t e r n a t i v e l y ,  p l a i n t i f f s  r e q u e s t  

that t h i s  c o u r t  o r d e r  th e d e f e n d a n t s  to p r o m u l g a t e  a p p r o p r i a t e  

r e g u l a t i o n s  g o v e r n i n g  t h e  i a c u r i t y  an d c o n f i d e n t i a l i t y  of the 

i n f o r m a t i o n  t h e y  s e e k  to c o l l e c t ,  s h o u l d  'he c o u r t  ru le  th a t 

o b t a i n i n g  s u c h  c o n f i d e n t i a l  i n f o r m a t i o n  is p e r m i s s i b l e  u n d e r  law.

P a r t i e s

2. P l a i n t i f f  M a t - S u  C o u n c i l  on  A l c o h o l i s m  ( h e r e a f t e r  

M a t - S u  C o u n c i l )  is a p r i v a t e ,  n o n p r o f i t  c o r p o r a t i o n  o r g a n i z e d  

p u r s u a n t  to A l a s k a  S t a t u t e s  a nd  is e n g a g e d  in a l c o h o l i s m  end 

s u b s t a n c e  a b u s e  t r e a t m e n t ,  r e f e r r a l  and p u b l i c  e d u c a t i o n .  The 

M a t - S u  C o u n c i l  is a r e c i p i e n t  of  s t a t e  g r a n t  f u n d s  p u r s u a n t  to 

g r a n t  No. 0 6 - 3 4 5 2  to p r o v i d e  o u t p a t i e n t  a l c o h o l i s m  t r e a t m e n t  

s e r v i c e s  to r e s i d e n t s  o f  t h e  M a t a n u s k a - S u s i t n a  B o r o u g h .  The 

M a t - S u  C o u n c i l  p r o v i d e s  s u c h  s e r v i c e  to a p p r o x i m a t e l y  6 0  c l i e n t s  

on an o n g o i n g  b a s i s .

3. P l a i n t i f f  A l a s k a  A l c o h o l i s m  R e h a b i l i t a t i o n  

S e r v i c e s ,  Inc. ( h e r e a f t e r  A A R S ) is a privfjte, n o n p r o f i t  c o r p o r a­

tion  o r g a n i z e d  p u r s u a n t  to A l a s k a  S t a t u t e s  for th e p u r p o s e  of 

o p e r a t i n g  a l c o h o l i s m  t r e a t m e n t  f a c i l i t i e s  in the s t a t e  o f  A l as ka . 

A A R S  o w n s  a n d  o p e r a t e s  a l o n g - t e r m  t r e a t m e n t  f a c i l i t y  k n o w n  as 

N u g e n ’s R a n c h  in W a s i l l a ,  A l a s k a  a n d  r e c e i v e s  s t a t e  g r a n t  f u n d s  

p u r s u a n t  to g r a n t  No. 0 6 - 3 4 9 6  to o p e r a t e  t h e f a c i l i t y .  N u g e n  si
R a n c h  is a l o n g - t e r m ,  r e s i d e n t i a l  c a r e  f a c i l i t y  w i t h  the c a p a c i t y  

to s e r v e  48 c l i e n t s  r e f e r r e d  b y  o t h e r  p r o g r a m s  a r o u n d  t h e  st ate .

4. P l a i r t i f f  C i t y  of  V a l d e z  o p e r a t e s  a t r e a t m e n t  

f a c i l i t y  -known as  the V a l d e z  C o u n s e l i n g  C e n t e r  ( h e r e a f t e r  V a l d e z  

C e n t e r ) .  T h e  V a l d e z  C e n t e r  p r o v i d e s  a w i d e  r a n g e  of o u t - p a t i e n t



c o u n s e l i n g  s e r v i c e s  i n c l u d i n g  m e n t a l  h e a l t h ,  f a m i l y ,  d r u g  a b u s e  

a n d  a l c o h o l i s m  c o u n s e l i n g .  T h e  C i t y  o f  V a l d e z  r e c e i v e s  s t a t e  

g r a n t  f u n d s  p u r s u a n t  to G r a n t  No. 0 6 - 3 4 7 1  to o p e r a t t  the 

a l c o h o l i s m  t r e a t m e n t  c o m p o n e n t  cf its p r o g r a m  and s e r v e s  

a p p r o x i m a t e l y  30 c l i e n t s  o n  an o n g o i n g  b a s i s .

5. D e f e n d a n t  A l l e n  K o r h o n e n  s the A c t i n g  

C o m m i s s i o n e r  of  the D e p a r t m e n t  of  H e a l t h  a n d  S o c i a l  S e r v i c e s ,  

S t a t e  o f  A l a s k a ,  ( h e r e a f t e r  the D e p a r t m e n t )  f o l l o w i n g  the r e s i g­

n a t i o n  o f  f o r m e r  c o m m i s s i o n e r  H e l e n  D. B e i r n e .  As A c t i n g  

C o m m i s s i o n e r ,  d e f e n d a n t  K o r h o n e n  has t h e  s t a t u t o r y  o b l i g e ' :  ion to 

s u p e r v i s e  the a d m i n i s t r a t i o n  o f  a l c o h o l i s m  p r o g r a m s  t h r o u g h o u t  

the s t a t e  of A l a s k a  p u r s u a n t  to AS  4 7 . 3 0 . 4 7 0  a n d  the p r o v i s i o n s  

o f  s t a t e  a nd  f e d e r a l  law.

6. D e f e n d a n t  R o b e r t  L. C o l e  is t h e  C o o r d i n a t o r  o f  the 

O f f i c e  o f  A l c o h o l i s m  a n d  D r u g  A b u s e ,  S t a t e  of A l a s k a .  As 

c o o r d i n a t o r  o f  SO A DA , d e f e n d a n t  C o l e  h a s  t h e  r e s p o n s i b i l i t y  f o r  

a d m i n i s t e r i n g  s t a t e  g r a n t  f u n d s  to a l c o h o l i s m  a n d  d r u g  t r e a t m e n t  

p r o g r a m s  w i t h i n  the s t a t e  of  A l a s k a  p u r s u a n t  to p r o v i s i o n s  o f  t h e  

U n i f o r m  A l c o h o l i s m  an d I n t o x i c a t i o n  T r e a t m e n t  Act, AS 4 7 . 3 7 . 0 1 0  

e t  s e q .

7. xn the p r o c e s s  of a d m i n i s t e r i n g  a n d  s u p e r v i s i n g  

r e c i p i e n t  a l c o h o l i s m  t r e a t m e n t  p r o g r a m s ,  the D e p a r t m e n t  an d  S O A D A  

h a v e  i n s t i t u t e d  a da t a c o l l e c t i o n  s y s t e m  k n o w n  as  the M a n a g e m e n t  

I n f o r m a t i o n  S y s t e m  (MIS). U n d e r  th.e MI S , the D e p a r t m e n t  an d S O A D A  

r e q u i r e  r e c i p i e n t  p r o g r a m s  s u c h  as p l a i n t i f f s '  to d i s c l o s e  the 

n a m e  a n d  s o c i a l  s e c u r i t y  n u m b e r  cf e a c h  in'* _ v i d O a l  r e c e i v i n g  

t r e a t m e n t  at t h e i r  f a c i l i t i e s .

8. T h e  p l a i n t i f f  p r o g r a m s  h a v e  r e f u s e d  to p r o v i d e  the 

D e p a r t m e n t  a n d  S O A D A  w i t h  p a t i e n t  i d e n t i f y i n g  i n f o r m a t i o n

•
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r e q u i r e d  u n d e r  the  MIS, i n c l u d i n g  n a m e s  ar.d s o c i a l  s e c u r i t y  

n u m b e r s .  T h e  p l a i n t i f f  p r o g r a m s  f e e l  t h a t  t h e  d i s c l o s u r e  o f  s u c h  

i n f o r m a t i o n  v i o l a t e s  e t h i c a l  r e s p o n s i b i l i t e s  i m p o s e d  on t h e m  as
a

p r o f e s s i o n a l s  in the  fi eld o f  a l c o h o l i s m ,  t h a t  s u c h  a r e q u i r e m e n t  

v i o l a t e s  t h e i r  c l i e n t s '  r i g h t s  to p r i v a c y ,  t h a t  s u c h  d i s c l o s u r e  

wi ll  d e t e r  i n d i v i d u a l s  from- s e e k i n g  t r e a t m e n t  and t h a t  s u c h  

d i s c l o s u r e  is n o t  r e q u i r e d  p u r s u a n t  to s t a t e  and  f ed er al  law  or 

r e g u l a t i o n s  g o v e r n i n g  the c o n f i d e n t i a l i t y  o f  c l i e n t s  or p a t i e n t s  

r e c e i v i n g  d r u g  v a n d  a l c o h o l i s m  t r e a t m e n t .  A  c o p y  of R e s o l u t i o n  

No. 8 2 5 2  a d o p t e d  b y the C i t y  C o u n c i l  of t h e  C i t y  of V a l d e z  on 

b e h a l f  o f  th e V a l d e z  C o u n s e l i n g  C e n t e r  a n d  in o p p o s i t i o n  t o the 

MIS is a t t a c h e d  h e r e t o  as A t t a c h m e n t  A.

9. T h e  d e f e n d a n t s  h a v e  i n f o r m e d  p l a i n t i f f s  t h a t  t h e i r  

f a i l u r e  a n d  r e f u s a l  to p r o v i d e  i n f o r m a t i o n  r e q u i r e d  u nd er  t h e  M I S  

will r e s u l t  a n  a c t i o n  to s u s p e n d  o r  to t e r m i n a t e  f u n d i n g  for 

t h ei r o p e r a t i o n s  d u r i n g  F Y ' 8 3 .

10. P r i o r  to i n s t i t u t i n g  t h e i r  d a t q  c o l l e c t i o n  s y s t e m ,  

the D e p a r t m e n t  a n d  S O A D A  f a i l e d  to p r o m u l g a t e  a n y  r e g u l a t i o n s  

r e g a r d i n g  *the ■ i m p l e m e n t a t i o n  a n d  e n f o r c e m e n t  of the  MIS, o r  an y 

r e g u l a t i o n s  g o v e r n i n g  the s e c u r i t y  o f  the i n f o r m a t i o n  c o l l e c t e d ,  

or the r i g h t s  o f  c l i e n t s  or  p a t i e n t s  w h o  r e f u s e  t o d i s c l o s e  the 

r e q u i r e d  i n f o r m a t i o n .

11. T h e  p l a i n t i f f  . p r o g r a m s  ar e d e p e n d a n t  in w h o l e  or 

in p a r t  o n  s t a t e  fu nd s to o p e r a t e  t h e i r  f a c i l i t i e s .  The r e f u s a l  

o f  the  D e p a r t m e n t  and  S O A D A  to c o n t i n u e  f u n d i n g  d u r i n g  F Y ' 8 3  will 

c a u s e  the p l a i n t i f f  p r o g r a m s  to t e r m i n a t e  th e  o p e r a t i o n  o f  t h e i r  

t r e a t m e n t  f a c i l i t i e s ,  or d e l e t e  a l c o h o l i s m  t r e a t m e n t  f r o m  the 

r a n g e  of s e r v i c e s  they  p r o v i d e .

• •
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C o u n t  I
i ; - k
Jl'ifv-
rjate ea ch  a l l e g a -12. P l a i n t i f f s  r e a l l e g e  a n d  incorpq: 

t i o n  f o u n d  in  p a r a g r a p h s  1 t h r o u g h  11 of t h e i r  c o m p l a i n t .

13. T h e  p a t i e n t s  a n d  c l i e n t s  t r e a t e d  by t h e  p l a i n t i f f  

p r o g r a m s  a r e  p r o t e c t e d  by  a n  e x p l i c i t  c o n s t i t u t i o n a l  g u a r a n t e e  of 

p r i v a c y  f o u n d  in A r t i c l e  I, S e c t i o n  22 of t h e  A l a s k a  

C o n s t i t u t i o n .

14. P l a i n t i f f s  h a v e  s t a n d i n g  to a s s e r t  the 

c o n s t i t u t i o n a l  r i g h t  of p r i v a c y  of t h e i r  c l i e n t s  p u r s u a n t  to 

F a l c o n  v. A l a s k a  P u b l i c  O f f i c e s  C o m m i s s i o n , 5 7 0  P . 2d 46 9  ( A l a s k a  

1977).

15. T h e  MIS s y s t e m  a d o p t e d  by t h e  d e f e n d a n t s  and 

i m p o s e d  u p o n  th e p l a i n t i f f s  is in v i o l a t i o n  o f t h e  A l a s k a  

C o n s t i t u t i o n ,  A r t i c l e  1, S e c t i o n  22.

C o u n t  II "• -

16. P l a i n t i f f s  r e a l l e g e  a n d  i n c o r p o r a t e  ea ch  a l l e g a­

tion f o u n d  in  p a r a g r a p h s  1 t h r o u g h  11 of t h e i r _c o m p l a i n t .

17. P l a i n t i f f s  a r e  u n d e r  t h e  o b l i g a t i o n  n o t  to 

d i s c l o s e  c o n f i d e n t i a l  and p r i v i l e g e d  i n f o r m a t i o n  r e g a r d i n g  t h e i r  

p a t i e n t s  p u r s u a n t  to AS 4 7 . 3 7 . 2 1 0 ( a ) .

10. D e f e n d a n t s  a r e  u n d e r  an  o b l i g a t i o n  n o t to d i s c l o s e

c o n f i d e n t i a l  i n f o r m a t i o n  p r i v i l e g e d  to the p a t i e n t  e x c e p t  as 

a u t h o r i z e d  p u r s u a n t  to AS  4 7 . 3 7 . 2 1 0 ( b ) , and m a y  n o t  r e q u i r e  the 

d i s c l o s u r e  of  a n y  p a t i e n t ' s  n a m e .  . ,

19. T h e  MI S s y s t e m  a d o p t e d  by t h e  d e f e n d a n t s  and 

i m p o s e d  u p o n  p l a i n t i f f s  is in v i o l a t i o n  o f ‘AS 47. 37.'210.

C o u n t  III

20. P l a i n t i f f s  r e a l l e g e  and  i n c o r p o r a t e  e a c h  a l l e g a ­

ti o n  c o n t a i n e d  in p a r a g r a p h s  1 t h r o u g h  11 of t h e i r  c o m p l a i n t .
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21.. T h e  p l a i n t i f f s  a r e  r e c i p i e n t  g r a n t - i n - a i d  p r o g r a m s  

for  a l c o h o l i s m  t r e a t m e n t  w i t h i n  t h e  m e a n i n g  o f AS 4 7 . 3 0 . 4 7 5 .

22. P u r s u a n t  tp AS 4 7 . 3 0 . 4 7 7 ,  t h e  d e f e n d a n t s  a r e  u n d e r  

an o b l i g a t i o n  to  a d o p t  a n d  i m p l e m e n t  r e g u l a t i o n s  c o n c e r n i n g  s n V| 

s t a t i s t i c a l  r e p o r t i n g  or r e c o r d  k e e p i n g  s y s t e m  e s t a b l i s h e d  ir. 

c o n n e c t i o n  w i t h  an a l c o h o l i s m  g r a n t - i n - a i d  p r o g r a m .

23. T h e  d e f e n d a n t s  h a v e  i m p l e m e n t e d  MI S  w i t h o u t

a d o p t i n g  or i m p l e m e n t i n g  a n y  r e g u l a t i o n s  r e g a r d i n g  t h e  sys t em , 

and a r e  t h e r e f o r e  in v i o l a t i o n  o f  A S  4 7 . 3 0 . 4 7 7 .

C o u n t  IV

24. P l a i n t i f f s  r e a l l e g o  and i n c o r p o r a t e  eaci. a l i e n a­

ti on in p a r a g r a p h s  1 t h r o u g h  11 o f  t h e i r  c o m p l a i n t .

25. T h e  a d o p t i o n  and i m p o s i t i o n  of  t h e  M I S  b y  d e f e n­

d a n t s  c o n s t i t u t e d  a " r e g u l a t i o n "  w i t h i n  t h e  m e a n i n g  of

AS 4 4 . 6 2 . 6 4 0 ( a ) (2).

26. P u r s u a n t  to A l a s k a  A d m i n i s t r a t i v e  P r o c e d u r e  Act, 

AS 4 4 . 6 2 . 0 1 0  e_t s e a , the  d e f e n d a n t s  w e r e  u n d e r  an  o b l i g a t i o n  tc 

p r o m u l g a t e  r e g u l a t i o n s  c o n s i s t e n t  w i t h  t h e  r e q u i r e m e n t s  of 

AS 4 4 . 6 2 . 0 1 0  e_t s c q . b e f o r e  i m p l e m e n t i n g  t h e  MIS.

27. T h e  d e f e n d a n t s '  f a i l u r e  t o  p r o m u l g a t e  an d a d o p t  

r e g u l a t i o n s  r e g a r d i n g  t h e  M I S  p u r s u a n t  t o  AS 4 4 . 6 2 . 0 1 0  £ t  sea. 

b e f o r e  i m p o s i n g  t h e  M I S  o n  p l a i n t i f f s  c o n s t i t u t e s  i l l e g a l  a g e n c y  

a c t i v i t y  an d r e n d e r s  the M I S  v o i d  a n d  u n e n f o r c e a b l e .

C o u n t  V .

28. P l a i n t i f f s  r e a l l e g e  an d  i n c o i p o r a t e  each a l l e g a­

t i o n  in p a r a g r a p h s  1 t h r o u g h  11 an d ‘p a r a g r a p h  i4 of  t h e i r  

c o m p l a i n t .

29. T h e  p a t i e n t s  and c l i e n t s  t r e a t e d  by . p l a i n t i f f  

p r o g r a m s  ar e  p r o t e c t e d ,  by  a r i g h t  to p r i v a c y  u n d e r  t h e U.S. 

C o n s t i t u t i o n .
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30. T h e  M I S  s y s t e m  a d o p t e d  by th e  d e f e n d a n t s  and  

i m p o s e d  u p o n  t h e  p l a i n t i f f s  v i o l a t e s  the  r i g h t  t o p r i v a c y  of 

t h e i r  p a t i e n t s  g u a r a n t e e d  b y - t h e  U.S. C o n s t i t u t i o n .

C o u n t  VI

31. P l a i n t i f f s  r e a l l e g e  a n d  i n c o r p o r a t e  e a c h  a l l e g a­

ti o n  in p a r a g r a p h s  1 t h r o u g h  11 of  t h e i r  c o m p l a i n t .

32. P u r s u a n t  to the D r u g  A b u s e  O f f i c e  a n d  T r e a t m e n t  

A c t  of 1972, 21 U . S . C .  §1175, p l a i n t i f f s  ar e u n d e r  a n  o b l i g a t i o n

not  to d i s c l o s e  p a t i e n t  i d e n t i f y i n g  i n f o r m a t i o n  e x c e p t  u n d e r  

c i r c u m s t a n c e s  e x p r e s s l y  a u t h o r i z e d  p u r s u a n t  tc 21 U . S . C .  §1375 

a n d  th e r e g u l a t i o n s  p r o m u l g a t e d  t h e r e u n d e r .

33. D e f e n d a n t s '  a u t h o r i t y  to r e q u i r e  d i s c l o s u r e  of 

p a t i e n t  i d e n t i f y i n g  i n f o r m a t i o n  f r o m  p l a i n t i f f s ,  w i t h o u t  p a t i e n t  

c o n s e n t ,  is l i m i t e d  b y  th e p r o v i s i o n s  o f  t h e  D r u g  A b u s e  O f f i c e  

an d T r e a t m e n t  A c t  'of 1972, 21 U . S . C .  §1175, a n d  the r e g u l a t i o n s  

p r o m u l g a t e d  t h e r e u n d e r .

34. F e d e r a l  r e g u l a t i o n s  a d o p t e d  p u r s u a n t  to the D r u g  

A b u s e  O f f i c e  a n d  T r e a t m e n t  A c t  o f  1972, 42  C . F . R .  P a r t  2.1 et 

seq. , do n o t  a u t h o r i z e  th e d e f e n d a n t s  to r e q u i r e  the  w h o l e s a l e  

d i s c l o s u r e  o f t h e n a m e  a n d  s o c i a l  s e c u r i t y  n u m b e r  o f  e a c h  c l i e n t  

s e r v e d  by p l a i n t i f f s ,  an d f u r t h e r  o b l i g a t e  the d e f e n d a n t s  to. 

p r o v i d e  p l a i n t i f f  p r o g r a m s  w i t h  c e r t a i n  a s s u r a n c e s  of  c o n f i d e n­

t i a l i t y  of  p a t i e n t  i d e n t i f y i n g  i n f o r m a t i o n  c o l l e c t e d  by a n y

I
l a w f u l  r e s e a r c h  a n d  a u d i t  p r o g r a m .

35. T h e  M I S  s y s t e m  a d o p t e d  b y  d e f e n d a n t s  a n d  i m p o s e d  

u p o n  p l a i n t i f f s  is in v i o l a t i o n  of 42 C . F . R .  2 . 5 1 - 2 . 5 6 - 1 .

C o u n t  'VII

36. P l a i n t i f f s  r e a l l e g e  a n d  i n c o r p o r a t e  e a c h  an d  e v e r y  

a l l e g a t i o n  c o n t a i n e d  in p a r a g r a p h s  1 t h r o u g h  11 of  t h e i r  

c o m p l a i n t .
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37. T h e  p a t i e n t s  a n d  c l i e n t s  t r e a t e d  b y  p r o g r a m s

r e c e i v e  t h e r a p e u t i c  s e r v i c e s  p r o v i d e d  by l a w  u n d e r  the U n i f o r m  

A l c o h o l i s m  and I n t o x i c a t i o n  T r e a t m e n t  A c t  a n d  f u n d i n g  p r o v i d e d  by 

d e f e n d a n t s .

38. P u r s u a n t  to  5 U . S . C .  §552a (note) (1976), the

d e f e n d a n t s  m a y  n o t  r e q u i r e  p a t i e n t s  t r e a t e d  by p l a i n t i f f s  to 

d i s c l o s e  t h e i r  s o c i a l  s e c u r i t y  n u m b e r s  a s  a c o n d i t i o n  of

r e c e i v i n g  t r e a t m e n t ,  a n d  m u s t  i n f o r m  e a c h  p a t i e n t  w h e t h e r

d i s c l o s u r e  is m a n d a t o r y  o r  v o l u n t a r y ,  b y  w h a t  s t a t u t o r y  a u t h o r i t y  

the  s o c i a l  s e c u r i t y  n u m b e r  is s o l i c i t e d ,  a n d  vrhat u s e s  w i l l  be 

m a d e  of t h e  n u m b e r .

39. T h e  MIS  s y s t e m  as a d o p t e d  b y d e f e n d a n t s  en d

i m p o s e d  u p o n  p l a i n t i f f s  is in v i o l a t i o n  of  5 U . S . C .  §552a (note) 

(1976).

I r r e p a r a b l e  I n j u r y

40. T h e  p l a i n t i f f s  f a c e  i m m e d i a t e  a n d  i r r e p a r a b l e

i n j u r y  u n l e s s  th e  d e f e n d a n t s  a r e  e n j o i n e d  f r o m  r e q u i r i n g  the  

d i s c l o s u r e  of p a t i e n t  i d e n t i f y i n g  i n f o r m a t i o n .  The d i s c l o s u r e  of 

s u c h  i n f o r m a t i o n  w i l l  v i o l a t e  t h e  c o n s t i t u t i o n a l  r i g h t s  u n d e r  

f e d e r a l  a n d  s t a t e  l a w  of the c l i e n t s  s e r v e d  by p l a i n t i f f s ,  an d

the p l a i n t i f f s '  r e f u s a l  to p r o v i d e  s u c h  i n f o r m a t i o n  to th e

d e f e n d a n t s  w i l l  r e s u l t  in th e  s u s p e n s i o n  of f u n d i n g  n e c e s s a r y  f o r  

p r o g r a m s  to o p e r a t e  t h e i r  t r e a t m e n t  f a c i l i t i e s .

W H E R E A S ,  p l a i n t i f f s  r e q u e s t  r e l i e f  as  f o l l o w s :
, i

1. T h a t  thi s c o u r t  i s s u e  a- p r e l i m i n a r y  i n j u n c t i o n  

e n j o i n i n g  the d e f e n d a n t s  f r o m  r e q u i r i n g  the p l a i n t i f f s  to s u b m i t  

i n f o r m a t i o n  r e q u i r e d  by the M a n a g e m e n t  I n f o i m a t i o n  S y s t e m  d u r i n g  

the p e n d e n c y  o f t h i s  l i t i g a t i o n ;

C O M P L A I N T  * r '-5ht



2. T h a t  thji%''.w^-court d e c l a r e  t h a t  the M a n a g e m e n t

I n f o r m a t i o n  S y s t e m  a d o p t e d  by  defer.dents c o n s t i t u t e  i l l e g a l

a g e n c y  a c t i v i t y  in v i o l a t i o n  o f  ahe A l a s k a  A d m i n i s t r a t i v e  

P r o c e d u r e  Act;

3. T h a t  t h i s  c o u r t  d e c l a r e  t h a t  t h e .  M a n a g e m e n t

I n f o r m a t i o n  S y s t e m  is in v i o l a t i o n  of p a t i e n t s '  r i g h c  to p r i v a c y
i

u n d e r  the s t a t e  a n d  f e d e r a l  c o n s t i t u t i o n s  a n d  in v i o l a t i o n  of 

s t a t e  and f e d e r a l  lav/ r e g a r d i n g  the  c o n f i d e n t i a l i t y  of  r e c o r d s ;

A. A l t e r n a t i v e l y ,  s h o u l d  t h i s  c o u r t  r u l e  t h a t  the 

d e f e n d a n t s  a r e  lav;f\ l l y  p e r m i t t e d  to r e q u i r e  t h e  d i s c l o s u r e  of 

p a t i e n t  i d e n t i f y i n g  i n f o r m a t i o n  a n d  th a t th e M a n a g e m e n t  I n f o r m a­

tion  S y s t e m  as p r e s e n t l y  c o n s t i t u t e d  is n o t  in v i o l a t i o n  o f  the 

A l a s k a  A d m i n i s t r a t i v e  P r o c e d u r e  Act, t h a t  no s u c h  d i s c l o s u r e  be 

r e q u i r e d  o f  p l a i n t i f f s  u n t i l  s u c h  ti me  as the d e f e n d a n t s  

p r o m u l g a t e  r e g u l a t i o n s  r e g a r d i n g  the- c o n f i d e n t i a l i t y  a n d  s e c u r i t y  

of the i n f o r m a t i o n  to be c o l l e c t e d ;

5. T h a t  t h i s  c o u r t  a w a r d  p l a i n t i f f s  full c o s t s  and 

a t t o r n e y s '  f e e s  in b r i n g i n g  th i s ac t i o n ;

6. T h a t  t h i s  c o u r t  i s s u e  s u c h  e t h e r  a n d  f u r t h e r  

r e l i e f  as it d e e m s  -'ust a n d  p r o p e r .

D A T E D  t h i s  /(. ^  d a y  o f  D e c e m b e r ,  1982.

RE E S E ,  RI C E A N D  V O L L A N D ,  P.C.
A t t o r n e y s  for P l a i n t i f f s

( Ph il ip  R. V o l l a n d

C O M P L A I N T P a g e N i n e



A  R E S O L U T I O N  Or T H E  C I T Y  C O U N C I L  OF T H E  C I T Y  O F  
• V A L D E Z ,  A L A S K A , .  O P P O S I N G  T H E  R E P O R T I N G  O F  P E R S O N A L  
I I D E N T I F I C A T I O N  T O - T H E  S T A T E  O F F I C E  OF A L C O H O L  A N D  
'DRUG A 3 U S E .

W H E R E A S , the S t a t e  O f f i c e  of  A l c o h o l  and D r u g  A b u s e  
h a s  e s t a b l i s h e d  a n e w  M a n a g e m e n t  I n f o r m a t i o n  S y s t e m  w h i c h  r e ­
q u i r e s  f u n d e d  p r o g r a m s  t o  r e p o r t  c l i e n t  n a m e s  a n d  s o c i a l  s e c u r i t  
n u m b e r s , a n d

W H E R E A S ,  t he V a l d e z  C o u n s e l i n g  C e n t e r ' s  A d v i s o r y  B o a r d  
h a s  a d v i s e d  the V a l d e z  C o u n s e l i n g  C e n t e r  n o t  to r e p o r t  t h e s e  
p e r s o n a l  i d e n t i f y i n g  i t e m s ,  a n d

W H E R E A S  .the V a l d e z  C i t y  C o u n c i l  feels t h a t  the r e ­
porting; of • n a m e s  a n d  s o c i a l - s e c u r i t y  numbers' is ■ a n  i n v a s i o n  of 
a person.'s r i g h t s ,  is u n n e c e s s a r y  f o r  d a t a  c o l l e c t i o n  a n d  m a y  
restrict, i n d i v i d u a l s  r r o m  u t i l i z i n g  the s e r v i c e s  of t h e  V a l d e z  
C o u n s e l i n g  C e n t e r .

NOW, T H E R E F O R E , B E  I T  R E S O L V E D  th at  the S t a t e  O f f i c e  of 
A l c o h o l - a n d  Drug' A b u s e  b e  a d v i s e d  t h a t  t h e  Valde'z C o u n s e l i n g  
C e n t e r  w i l l  n o t  r e p o r t  t h e  p e r s o n a l  i d e n t i f y i n g  d a t a  of n a m e s  
and social s e c u r i t y - n u m b e r s .

BE  IT F U R T H E R  R E S O L V E D ,  t h a t  the V a l d e z  C i t y  C o u n c i l  
h e r e b y  r e q u e s t s  t h a t  the'.Department of. A l c o h o l  a n d  D r u g  A b u s e  
r e s c i n d  this r e p o r t i n g  r e q u i r e m e n t .

P A S S E D  A N D  A P P R O V E D  B Y  T H E  C I T Y  C O U N C I L  O F  T H E  C I T Y  
OF V A L D E Z ,  A L A S K A  t h i s  4 t h  d ay  of O c t o b e r  1982.

C I T Y  OF V A L D E Z ,  A L A S K A

d M M
S t e p h e n  .s M e  A l p  ihe ,k- iia y or

J i m  W a t s o n ,  C i t y  M a n a g e r / C i t y  C l e r k

A T T A C H M E N T  " A "



, MEMORANDUM State of Alaska •/ ' “

TO-

FROM :

R o b e r t .  L . C o l e .  d a t e

C o o r d i n a t o r
O f f i c e  o f  A l c o h o l i s m / D r u g  Abu s e f i l e  n o

WILSON L. CONDON 
ATTORNEY GENERAL

B y :  (/>
L i n d a  S c o c c i a  

A s s i s t a n t  A t t o r n e y  Ge n e r a l

TELEPHONE NO 

SUBJECT

A p r i l  12 , 1982 

J 66 - 4 84 - 82 

4 65 - 3 603

Paymen t  o f  Wages 
i n  T h e r a p e u t i c  
Wor k P r o g r am

You have a s k e d s e v e r a l  q u e s t i o n s  r e g a r d i n g  p a ymen t  
o f  wages . to c l i e n t s  o f  N u g e n 1s Ra n c h ,  a l o n g - t e r m  a l c o h o l  
t r e a t m e n t  f a c i l i t y ,  f o r  w o r k  t h a t  t h e y  do w h i l e  r e s i d i n g  a t  
t h e  Ran c h .  You s t a t e  t h a t  a c omp o n e n t  o f  t h e  p r o g r a m  a t  
N u g e n ' s  Ranch i s  w o r k  t h e r a p y ,  and t h a t  t h e  p r o g r a m  w i l l  
d e v e l o p  a f a r m ,  w i t h  t h e  c l i e n t s  e n g a g i n g  i n  such a c t i v i t i e s  
as h a r v e s t i n g  c r o p s ,  t e n d i n g  a g r e e n h o u s e ,  and d o i n g  g e n e r a l *  
h o u s e k e e p i n g  a t  t h e  Ran c h ,  as w e l l  as a s s i s t i n g  n e a r b y  f a rm e r s - ; . -  
w i t h  t h e i r  c r o p s .  You a l s o  s t a t e  t h a t  any p r o c e e d s  i n ' f o o d  
o r  money w i l l  go b a c k i n t o  f a c i l i t y  o p e r a t i o n s .

You pose a s e r i e s  o f  q u e s t i o n s  r e g a r d i n g  c o v e r a g e  
o f  t h e  c l i e n t - w o r k e r s  f o r  t h e  a b o v e - m e n t i o n e d  a c t i v i t i e s  
u n d e r  s t a t e  and f e d e r a l  l a w ;  e s s e n t i a l l y ,  t h r e e  i s s u e s  a r e  
r a i s e d  by y o u r  q u e s t i o n s :  ( 1 ) a r e  t h e  c l i e n t s  e m p l o y e e s ? ;
( 2 ) i f  y e s ,  a r e  t h e y  w o r k i n g  i n  c o v e r e d  e m p l o y m e n t ? ;  and
( 3 ) i f  y e s ,  a r e  t h e y  e x emp t  by v i r t u e  o f  t h e i r  d i s a b i l i t y ?

The s t a t e  and f e d e r a l  l a w s w h i c h  c o v e r  q u e s t i o n s  o f  
m i n i m um wage and o v e r t i m e  a r e ,  r e s p e c t i v e l y ,  che A l a s k a  Wage 
and Ho u r  A c t ,  AS 2 3 . 1 0 . 0 5 0 - . 1 5 0 ,  and t h e  F e d e r a l  L a b o r  
S t a n d a r d s  A c t  ( FLSA ) , 29 USC § § 2 0 1 - 2 1 9 ,  and t h e  r e g u l a t i o n s  
a d o p t e d  t h e r e u n d e r .  AS 2 3 . 1 0 . 0 6 5  / J p r o v i d e s  i n p e r t i n e n t  
part: • "

MINIMUM WAGES. An e m p l o y e r  s h a l l  pay 
t o  eac h o f  h i s  emp l o y e e s  wages a t  a r a t e  
o f  n o t  l e s s  t h a n  50 c e n t s  an h o u r  
g r e a t e r  t h a n  t h e  p r e v a i l i n g  F e d e r a l  
M in im um Wage Law o r  $ 2 . 6 0  an h o u r ,  w h i c h ­
e v e r  i s  g r e a t e r ,  f o r  h o u r s  wo r k e d i n  a 
pay p e r i o d ,  w h e t h e r  t h e  wo r k i s  mea s u r e d 
by t i m e ,  p i e c e ,  c o m m i s s i o n  oh o t h e r w i s e .

/ I  The f e d e r a l  c o u n t e r p . a r t  i s  29 USC § 2 0 6 .  S i n c e  b o t h  f e d e r a l  
and s t a t e  law. seem t o  a p p l y ,  and s t a t e  l aw i s  b a s e d on t h e  
f e d e r a l  ‘ l a w ,  see M cG i n n i s  v. S t e v e n s ,  543 P . 2d 1221 ( A l a s k a  
1 9 7 5 ) ,  a n d ,  f o r  p u r p o s e s  o f  t h i s  i n q u i r y ,  t h e y  a r c  v i r t u a l l y  
i n t e r c h a n g e a b l e ,  I s h a l l  n o t  f o c u s  e x c l u s i v e l y  on e i t . h e r .

O J O O ) A ( « c v .  1 0 / 7 9 1



Robert L. Cole

Coord i nator

Office of Al coho'l i sm/D rug Abuse
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Page .Two

Bo t h  s t a t e  and f e d e r a l  l aw have p r o v i s i o n s  e x e m p t i n g  c e r t a i n  
c a t e g o r i e s  o f  w o r k e r s  f r o m  p a yme n t  o f  t h e  m i n i mum wage / ? and 
p r o v i d i n g ,  i n s t e a d ,  f o r  p a yme n t  o f  l e s s  t h a n  t h e  m i n i  mum
wag e .  AS 2 3 . 1 0 . 0 7 0  p r o v i d e s  i n  p e r t i n e n t  p a r t :

' S e c .  2 3 . 1 0 . 0 7 0 .  EXEMPTIONS FROM 
MINIMUM WAGE. T o . t h e  e x t e n t  n e c e s s a r y  
t o  p r e v e n t  c u r t a i l m e n t  o f  o p p o r t u n i e s  
o f  e m p l o y m e n t ,  t h e  c o m m i s s i o n e r  may by .. 
r e g u l a t i o n s  o r  o r d e r s  p r o v i d e  f o r  t h e  . „
e m p l o y m e n t a t  wages l o w e r  t h a n  t h e  m i n i -  .
mum wage p r e s c r i b e d  i n  AS 2 3 . 1 0 . 0 5 0 - -
2 3 .  1 0 .  1 50 o f  ■

( 1 ) an i n d i v i d u a l  whos e e a r n i n g  <r -• 
c a p a c i t y  i s  i m p a i r e d  by p h y s i c a l  o r  
m e n t a l  d e f i c i e n c y ,  a g o ,  o r  i n j u r y ,  a t  
t h e  wage s 'and s u b j e c t  t o  t h e  r e s t r i c ­
t i o n s  and f o r  t h e  p e r i o d  o f  t i m e  w h i c h
i s  f i x e d  by t h e  c o m m i s s i o n e r  . . . .. - ,

U n d e r  s t a t e  r e g u l a t i o n ,  h o w e v e r ,  p e r s o n s  p a r t i c i p a t i n g  i n  
a l c o h o l  r e h a b i l i t a t i o n  a r e  s p e c i f i c a l l y  e x c l u d e d  JJ\_ f r o m  t h e
a p p l i c a t i o n  o f  t h i s  s t a t u t e .  . ... .•

JZ AS 2 3 . 1 0 . 0 7 0  and 29 USC § 2 1 4 ,  r e s p e c t i v e l y .

/ 3  The f e d e r a l  e x e m p t i o n  i s  s i m i l a r ,  a p p l y i n g . t o . t h o s e  
irw h o s e e a r n i n g  c a p a c i t y  o r  p r o d u c t i v e  c a p a c i t y  i s  i m p a i r e d  
by age o r  p h y s i c a l  o r  m e n t a l  d e f i c i e n c y  o r  i n j u r y " , - 29 USC 
§ 21 4 ( c ) (1 j  .

/ 4  F e d e r a l  r e g u l a t i o n s ,  2 9 C F R  5 2 9 . 1 - 5 2 9 . 1 7 ,  d i s c u s s e d  
b e l o w ,  e x c l u d e  s u c h p e r s o n s  i f  t h e i r  e a r n i n g  o r  p r o d u c t i v e  
c a p a c i t y  i s  so i m p a i r e d  t h a t  t h e y  a r e  n o t  a b l e  t o  e a r n  t h e  
s t a t u t o r y  m i n i mum wage .

/_5 8 A AC 1 5 . 1 2 0  p r o v i d e s  i n  p a r t :

MINIMUM WAGE EXEMPTION FOR HAND I -
O W E D - p y r tu ~n t : :

( f )  P e r s o n s  u n d e r g o i n g  r e h a b i l i t a t i o n  
t r e a t m e n t  o r  t h e r a p y  r e l a t i n g  t o  n a r ­
c o t i c s  o r  a l c o h o l i s m  a r e n o t  c o n s i d e r e d  
h a n d i c a p p e d  f o r  t h e  p u r p o s e s  o f  AS 2 3 . -  
1 0 . 0 7 0  and t h i s  s e c t i o n .



R o b e r t  L. C o l e

C o o r d i n a t o r

O f f i c e  o f  A l c o h o l i s m / D r u g  A b u s e

A p r i l  12, 1 9 8 2

P a g e  T h r e e

No r i s  t h e  c h a r a c t e r i z a t i o n  o f  t h e  wo r k as " t h e r a ­
p e u t i c "  d e t e r m i n a t i v e ;  t h e  q u e s t i o n  i s  w h e t h e r  t h e  p a t i e n t / c l i e n t  
i s  an e m p l o y e e ,  t h a t  i s ,  w h e t h e r  he o r  she i s  emp l o y e d by t h e  
p r o g r a m .  The FLSA s i m p l y  d e f i n e s  " e m p l o y "  J_6 as " t o  s u f f e r  
o r  p e r m i t  t o  w o r k " .  29 USC § 2 0 3 ( g ) .  The t e s t  a d o p t e d  by 
t h e  f e d e r a l -  c o u r t s  l o o k s  t o  t h e  " e c o n o m i c  r e a l i t y "  o f  t h e -  
s i t u a t i o n  i n  d e t e r m i n i n g  t h e -  e x i s t e n c e  o f ' a n  emp l o y me n t  
r e l a t i o n s h i p .  I n S o u d e r  _v. B r e n n a n , . 367 F . .  Su p p .  808 ( D . C .
C i r .  1 9 7 3 ) ,  p a t i e n t - w o r k e r s  i n  s t a t e  h o s p i t a l s  f o r ' t h e  m e n t a l l y  
i l l  and m e n t a l l y  r e t a r d e d  s o u g h t  a d e t e r m i n a t i o n  t i i a t ' t h e  
p r o v i s i o n s  o f  t h e  FLSA a p p l i e d  t o  t h em . The c o u r t  f o u n d  I n . . . . .
t h e i r  f a v o r , -  and s t a t e d :

[ T ] h e  r e a  1 i t y - i  s ' t h a t  many, o f  t h e  p a t i e n t - . '  - ; '■> •
w o r k e r s  p e r f o r m  wo r k f o r  w h i c h  t h e y  a r e - i n  
no way h a n d i c a p p e d  and f r o m  w h i c h - t h e  i n - '  
s t i t u t i o n  d e r i v e s - f u l l  e c o n om i c  b e n e f i t . : .  • y'V
So l o n g  a s . r t h e  . i n s t i  t u t i  on d e r i  ves any c o n ­
s e q u e n t i a l  e c o n om i c  b e n e f i t  t h e '  e c o n o m i c ' 
r e a l i t y  t e s t  w o u l d  i n d i c a t e  an em p l o y m e n t • 
r e l a t i o n s h i p  r a t h e r  t h a n  me re t h e r a p u t l  c '' 
e x e r c i s e .  To h o l d  o t h e r w i s e  w o u l d  be t o  . ' •••• .
make t h e r a p y  t h e  s o l  e ' j u s t i  f  i c a t i  on f o r  •' V ' . - ’ • -V*
t h o u s a n d s  o f  p o s i t i o n s  as ' - ' d i s h w a s h e r s  ,
k i t c h e n  h e l p e r s - ,  m e s s e n g e r s  and t h e  l i k e -  .‘ /.y .

367 F .  Su pp .  a t  813 ( f o o t n o t e s  o m i t t e d ) .  • .

A f t e r  t h i s -  d e c i s i o n , t h e  U . S .  D e p a r t m e n t  o f  L a b o r  ■ - .
p r o m u l g a t e d ,  i n  1 9 7 5 , ' new r e g u l a t i o n s  J7_ i m p l e m e n t i n g  t h e  
h o l d i n g  o f  t h i s  c a s e .  The r e g u l a t i o n s . e x p r e s s l y  a p p l y  t o  
" p a t i e n t - w o r k e r s "  i n  " r e s i d e n t i a l  c e n t e r s  f o r  d r u g  a d d i c t s  o r  
a 1c o h o l i c s M. j_Q The r e g u l a t i o n s  d e f i n e  " e m p l o y m e n t  r e l a t i o n ­
s h i p "  as f o i l o w s :  ' '

• / 6  The A l a s k a  Wage and Ho u r  A c t  does n o t  d e f i n e  " e m p l o y " ,  
b u t  AS 2 3 . 1 0 . 1 4 5  p r o v i d e s :

D E F I N I T I ON S .  Te rms used i n  AS 2 3 . 1 0 . -  
0 50 —  2 3 .  1 0 . 1 5 0  s h a l l  be d e f i n e d ,  wh e r e 
a p p l i c a b l e ,  as t h e y  a r e  d e f i n e d . i n  t h e  
f e d e r a l  F a i r  L a b o r  S t a n d a r d s  A c t  o f  
1 9 3 8 ,  as amended ,  o r  t h e  r e g u l a t i o n s  
a d o p t e d  u n d e r  i t .

/ 7  29 CFR 5 2 9 . 1 - 5 2 9 . 1 7  ' ‘

/  8 29 CFR 52 9. 2 ( b )  and ( c )  .
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" E m p l o y m e n t  r e l a t i o n s h i p "  g e n e r a l l y  
a r i s e s  w h e n e v e r  a p a t i e n t  i s  s u f f e r e d  
o r  p e r m i t t e d  t o  w o r k .  The t o a l  f a c t s  
s u r r o u n d i n g - a  g i v e n  s i t u a t i o n ,  o t h e r  
t h a n ' t h o s e  f a c t o r s  s p e c i f i c a l l y  e x ­
c l u d e d  i n  t h i s  s u b s e c t i o n ,  d e t e r m i n e  
w h e t h e r  t h e  t e s t  i s  s a t i s f i e d .  A 
m a j o r  f a c t o r - i n  d e t e r  a i n i n g  w h e t h e r  o r  
n o t  an emp l o y me n t  r e l a t i o n s h i p  e x i s t s  
u n d e r . t h i s  P a r t i s  w h e t h e r  t h e  wo r k 
p e r f o r m e d  i s  o f  any c o n s e q u e n t i a 1 e c o ­
n om i c b e n e f i t  t o  t h e  - i n s t i t u t i o n .  
G e n e r a l l y ,  w o r k  s h a l l  be c o n s i d e r e d  7 
t o  be o f  c o n s e q u e n t i a l  e c o n om i c  b e n e f i t  
• i f -  i t  - - i s . o f  t h e  t y p e  t h a t  n o n h a n d i -: 
ca p pe d " w o r k e r s ' - n o r m a l l  y. p e r f o r m . ,  T n  _.. 
w h o l e  o r  '•■i n • p a r t - j -  i  n ~ t  he -i ns t  i t u  t i  on • 
o r e l s e w h e r e . .  p a t i e n t -  doe s . n o t ,  : ; .  
h o w e v e r ,  b e c ome , an em p l o y e e  m e r e l y - ' - i f  
he- o r . . s h e  p e r f o r m s  p e r s o n a l  h o u s e -  
- k e e p i n g  c h o r e s , -  s u c h as m a i n t a i n i n g  . 
h i s  o r  he r - own . q u a r t e r s , o r  ' r e c e i v e s  
a t o k e n  ̂ r e m u n e r a t i o n  f o r  . h i s  o r  h e r  
s e r v i c e s . ' -  No r  .does t h e  p a t i e n t ,  be -  

* * 'c om e .-a iT. e mp 1 oyee i f  e n g a g e d i n. '.-such . 
a c t i v i t i e s  as - m a k i n g ^ c r a f t  p r o d u c t s ,  
w h e r e  t h e  p a t - i e n t  v o l u n t a r i l y  e n g ag e s 
i n  s u c h  a c t i v i t y  and t h e  p r o d u c t s ,  b e ­
come .-the p r o p e r t y  o f  t h e  p a t i e n t  m a k i n g  
t h e m ,  . o r  t h e  f u n d s . r e s u l  t i n g  f r o m  th e ' 
s a l e  o f  t h e  p r o d u c t s  a r e  d i v i d e d  among 
t h e  p a t i e n t s  p a r t i c i p a t i n g  i n  t h a t  p r o ­
g r am o r  a r e ' u s e d  f o r  p u r p o s e s  o f  p u r ­
c h a s i n g  m a t e r i a l s  c o n s umed i n ma k i n g -  
t h e  c r a f t  p r o d u c t s .  On t h e  o t h e r  h a n d ,  
d e t e r m i n a t i o n  o f  an em p l o y m e n t r e l a t i o n  
s h i p  doe s n o t  depend on t h e  l e v e l  o f  
p e r f o r m a n c e  o f  t h e  p a t i e n t  o r  w h e t h e r  
t h e  w o r k  i s  o f  t h e r a p u t 1 c v a l u e  t o  t h e  
p a t i e n t .  / 9

/ 9  29 CFR 5 2 9 . 2 ( d ) .  Emp h a s i s  added-.
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T h u s ,  t h e c r i t i c a l  f a c t o r  i n d e t e r m i n i n g  t h e  e x i s t e n c e  o f  an 
emp l o yme n t  r e l a t i o n s h i p  i s  w h e t h e r  t h e  p r o g r a m d e r i v e s  any 
" c o n s e q u e n t i a l  e c o n o m i c  b e n e f i t "  f r o m  t h e  wo r k  done by t h e  
c l i e n t s  o r  p a t i e n t s .  As t h e  r e g u l a t i o n  f u r t h e r  s t a t e s ,  s u c h 
a b e n e f i t  u s u a l l y  i s  f o u n d  i f  t h e  w o r k  i s  c f  t h e  t y p e  t h a t  
i s  u s u a l l y  p e r f o r m e d  by n o n h a n d i c a p p e d  w o r k e r s .  I n t h e '  
c o n t e x t  o f  y o u r  p r o g r a m  and t h e  t h e r a p e u t i c  p u r p o s e  o f  t h e  
a c t i v i t i e s  e n u m e r a t e d  a b o v e ,  t h i s  q u e s t i o n  - i s  n o t  q u i t e  as 
s u s c e p t i b l e  o f  an e a s y a n s w e r  as i t  i s  i n  t h e  c a s e  o f  an . - i n - -
s t i t u t i o n  s u c h as a m e n t a l  h o s p i t a l  w h i c h  em p l o y s  I t s  ; • y - A y ;  im­
p a t i e n t  as " d i s h w a s h e r s ,  k i t c h e n  h e l p e r s ,  m e s s e n g e r s '  and . t h e  * 
l i k e " .  I t  d o e s n o t  seem as l i k e l y  t h a t  a t  Nugen,* s ; Ra n c h ;^ - cp. 
c l i e n t  t e n d i n g j f a  g a r d e n ,  f o r  examp l e , ‘ ' w o u l d  be d l  s p l  a 'c i. 'n g y o r> : t :: 
i m p a i r i n g  t h e  e m p l o y m e n t  o p p o r t u n i t i  es ' o f  a n o t h e r  p o t e n t i a l ; ’̂ . - '^- ’ 
emp l o y e e t h a t  t h e  p r o g r a m  w o u l d  o t h e r w i  se . h i  r e t o  p e r f o r m  
t h a t  - t a sk--.~y.Jlowe v e r ^ r t h i  s •• q u e s t - i o n ' - ; n e e d nnotr-.lbe :Id e c - i d 
r e s p e c t - v r t o  * t h e . va c t 1  v . i t i e s -  Jy o u  - have :d es c r-i.be 'dy?rbe c a u s e - . - s t i ie ^ c ^ . ' 
f  i n a l " t i s s u e  -r.a i s ed - i f a ve s a v e d - t h e - ' b e s t  ifx i r- r-J\ a s ta ):. 'r e s-o^svres£fes*r
the.- problem;" -*- . . / • 7 • ' • '• ■

AS 2 3 .  1 0 . 0 5 5  l i s t s  em p l o y e e s  who a r e  e x emp t  f r o m  
t h e  p r o v i s i o n s  o f  t h e  A l a s k a  Wage and Ho u r  A c t .  • ; S u b s e c t i o n s  -yy 
( 1 )  and ( 2 )  a r e  d i s p o s i t i v e .  S u b s e c t i o n  ( 1 )  p r o v i d e s c . . •

( 1 )  an i n d i v i d u a l  emp l o y e d i n  a g r i c u l ­
t u r e  w h i c h  i n c l u d e s  f a r m i n g  i n  a l l  i t s  
b r a n c h e s  a n d ,  among o t h e r  t h i . n g s ,  i n c l u d e s  
t h e  c u l t i v a t i o n  and t i  1.1 age o f  t h e  s o i l ,  
d a i  r.y .i n g ;  ' t h e  p r o d u c t i o n y c u l t i v a t  i o n , ’ -., 
g r ow i  ng , -and h a r v e s t i  n g - o f  an y a g r i c u l t u r a l - . ? -  
o r  h o r t i c u l t u r a l  c o m m o d i t i e s ,  t h e  r a i s i n g  
o f  l i v e s t o c k ,  b e e s ,  f u r - b e a r i n g  a n i m a l s , ' '  
o r  p o u l t r y ,  and any p r a c t i c e s  ( i n c l u d i n g  
f o r e s t r y  and l u m b e r i n g  o p e r a t i o n s )  p e r ­
f o r m e d  by a f a r m e r  o r  on a f a r m  as an i n ­
c i d e n t  t o  o r  i n  c o n j u n c t i o n  w i t h  t h e  '. 
f a r m i n g  o p e r a t i o n s ,  i n c l u d i n g  p r e p a r a t i o n  
f o r  m a r k e t ,  d e l i v e r y  t o  s t o r a g e  o r  t o 
m a r k e t  o r  t o  c a r r i e r s  f o r  t r a n s p o r t a t i o n  
t o  m a r . k e t ;
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A p r i l  12, 1 9 3 2

P a g e  -Six

S u b s e c t i o n  ( 2 )  p r o v i d e s :

( 2 )  an i n d i v i d u a l  emp l o y e d i n  t h e  
c a t c h i n g ,  t r a p p i n g ,  c u l t i v a t i n g  o r  
f a r m i n g ,  n e t t i n g  o r  t a k i n g  o f  any k i n d  
o f  f i s h ,  s h e l l f i s h ,  o r  o t h e r  a q u a t i c  
f o r m s  o f  a n i m a l  and v e g e t a b l e  l i f e ;

Thus u n d e r  A l a s k a  l a w ,  N u g e n ’ s Ranch i s  n o t  r e q u i r e d  
t o  pay m i n i m um . w a g e s  t o  i n d . v i d u a l s  e n g a g e d i n  g e n e r a l  h o u s e ­
k e e p i n g  /J_0 , . ha r v e s t  i ng- c r op s /J M , t e n d i n g  a g r e e n h o u s e ,  ; 
c a r i n g  f o r  a n i m a l s ,  o r  f i s h - i n g ;  n o r  i s  i t  r e q u i r e d  t o  do so 
u n d e r  f e d e r a l  l a w . - / 1 2  I t  mus t  be e m p h a s i z e d ,  h o w e v e r ,  " ' ."Y.v. 
t h a t  t h e  ' i  n q u i  r y  ' i s • a . f a c t u a l  o n e ; - - a n d t h e r e f o r e  e a c h ' s i t u a - Y  
t i o n  mus t be. 1 n d i v i d u a l l y . e x a m i n e d , t o  d e t e r m i n e  w h e t h e r  t h e  ; 
mi n i m um ; wage . T aws a p p l y - I f  .’ :cT i e n t s c  o f  Nu g e n\ s . Ranch w e r e t t o y  
e n g a g e i n ‘ a c t i v i t i e s  o t h e r  r t  han - . t h ose , you r , h a v e ' d e s c r i b e d , ' t h  e v 
q u e s t  i onsa r e g a  r d i n g r.app 11 cab i 1 i t y i  o f  > t  he • mi n i mum. wa g e p l  aws- i i ' -1' 
w o u l d  h a v e - t o ' b e t  1 o o k e d k a t  a n e w t r ’Y' '

L S / j f

c c :  Don W i l s o n -  . ; vg
Wage’ H o u r D i v i s o n  
D e p a r t m e n t  o f  L a b o r .

/ 1 0 " S e e 29 CFR 2 ( d ) ; q u o t e d  above . - .
/ 11 W h e t h e r  t h e y  p e r f o r m  t h i s  a c t i v i t y  f o r  t h e  Ranch o r  f o r  
o t h e r  f a r m e r s .  • ' .

712 29 USC 2 1 3 ( a ) ( 5 )  and ( 6 ) .



..p’.oyer and. w here ap p ro p r l- '/ 
> llie  app ren ticesh ip  atency or 1 

responsib le schoo l offIctnl, s e ll in g  
th a t representative 's find ings of __ 

c if lc  D e rtln cn l fue ls and conclu- 
us and th a t representative's order 
icern lng the proposed annu lm ent or 
iiitrnw al. In proceedings In s lllu le d  
u nn iilm cn l, D ie order may provide 
w ithdraw a l Instead of annu lm ent 

.he proof w arrants such  w ithdraw a l 
fa lls  to suppo rt adequately the lin ­

iment. Such  an order sha ll ba 
.•med Issued and e ffective  according 
its terms w hen m ailed.
crctary 'i O rd e r  No. 18-75, dated Nov. 25,
>5 i III P R  550131: Em p loym en t  Standards 
d i f  No, 78 -2 . dated Feb. 23; 1078 M l  NIX.
on

i I ' l l  V8189, June 30, 10781 
28.6 l l t v lew .
*.ny em p loyer and. when approprl* 

any app ren ticesh ip  agency or re- 
unslb le schoo l o ff ic ia l,  w ho ex­
cised t im e ly  ob jection  to the-p ro- >scd action  p r io r to Issuance of an 
tier of annu lm en t or w ithd raw a l 
;iy obta in  review, lim ite d  to the ques- 
in uf w hether the find ings of fact 
ippo rt the order under the regu la­
r s  in th is  part. A p p lica t io n  fo r  such 
view sha ll be In w rit in g  addressed to 
iv A d m in is tra to r and m ailed w ith in  
■ iluys a fte r l l ie  order Is Issued. T h e  
ilm ln ls tra to r  may a ff irm , m od ify , or 
verse the order, or may rem and It 
•i fu rth e r proceedings. T h e  order 
nder rev iew ’ sha ll not be stayed In 
'(vet pending such review. A n y  ag- 
ficved person may obta in  such review 
I un order entered In proceedings In- 
'.ituied under paragraph  (c)-of 5 520.3,

.'I F it  5318, J o ly  17. 1058, m  amended a l  22 
l(  JUU3. J u ly  18, 1957)
528,7 Effect uf order o f annulment or 

M'itliilriiivnl. •
K xcep i as o lh r - v is c  expressly  pro- 

(iiicd In such order, any order o f an- 
in ln icnC  or w ithdraw a l under para- 
•r.ipli (a) o r <b) uf 5 5211.3 sh a ll be cf- 
vc ilve  lo  term inate  a ll c e r llf lc a t lo n s  n which the  regu la tions In th is  pa rt 
ip p ly  In e ffe c t lit Du: estab lishm ent 
«’ ivre D ie cause fo r w ithdraw a l arose 
.i where the annu lled  certifica te  had 

a n n u l m e n t  or w ith-

vf ’ y ' s  -

1 n 1 a u c h' e rfl P.v4* £ r.'l) 1̂ ̂  -
obta in ' o r  (txc rqlsc 't ll^ V lV lle g c s , 
. j  ■ i» ntiAW'1« rn?ft . u n t il • ho

draw al 
b le to ho

w ill

w»*w w  v w . r - . i i  u a  , ».».? T , f ' -  ’  -----
granted In suchT^ctrll'flcate^bn'tll • 
satisfies th e . Is^ u lu g ^ ff^ e ^ A t^ i v. .. 
not acaln glve cause foniannulmcht or 
withdrawal If R'cerllflpatp Unissued.'- >1.11 "l'4 ii i ‘llii-n n .n i ! .! j . 'i i( l„ ■ 
(Secretary*! Ordsr No. lOflSj tlrjifiiitfoy; 25, 
1075 (-10 Fit 65013);'Employment Standards 
Order No 78-2, dated Feb., 23. 1978 M l Fit 
ooio)) . : J j • ,t>:
[<i F it  28160. June 30, 1078P r.-’g: •' '•

.v : . • •••WV -fir ;•;(•'
PART S29— EM PLO Y ME N  T*''' O F (•' P A  -  

-TIENT W O R K ER S'-IN  "H O SP IT A LS  
■ AND -INSTITUTIO NS AT SUUM INI- 
. WUA1 VVAGES

Sec.
'. ... . .V r .i il l  it .n l ■c-jiit u,'

529.1- Blalutory, language and icope of reg­
ulations. . , i pi  I., lit iii'. 

i 520.2 Definitions; •- ' T  • ■■ •
520.3 Advliory, .Committee on Sheltered 

Workshops., ' :
5211.6 Wage tiaymenM-.i.e.Ji.if„n |„ u,,,- 
520.5 Application for certificates.
620.0 Criteria for cquiJder^Uon In Iwuance 

of certificates. „i,'"'.jii|n,.-of t is ilf ff .
520.7 Issuanco of ce fllflq jjl^ .’ .
620.8 Ternu end cq'n^lllions of certificates.
520.0 . Renewal of co r llf lc t le tm ^ i. >. 
520,10 .Records to lie keptff-'
629.1 1 Cancellation of i.j
620.12 Review. .,.,.,.1, ' ' '• '

.520.13 Submission pf.Jrifarpiatloii; Invcstl 
gallons, and ht!ar|nsl/|,■

52D.l4 Relation,Ip other,
620.15 Issuance of peri,! 

mental purposes,,, • !
520.18 Amendment of th—  -----
520.17 Ruvlew of regulations,'ia.1; '-'A 

I • ..’.I’Autiioii itv: ! Sec, 14, 52 Slat 
amended (20 U.S.C,-2 M

iii.i.'s fa,' 
aws.

for export.

Is part.

1088.
i 'j Vi ,

i-i

Sounce: <0 PR ' 6778, Feb. .7,' 1075, unlcm 
otherwise noted. ;• i.w.iptu^c w.el Mi 

i. *
0 529.1 Statutory languiire and scope uf9.1 Slolutory langunre aq«j.|ca| 

regulations.' ’J-'l I 'ef'1 *1 fj':": i
(a) T h e  P a ir  La b o r S tandards A c t  as 

amended, am ong o ther',th ings,' makes 
prov is ion  fo r  •' the ‘.em p loym ent of 
hand icapped , persony! a t subm in im um  
wages under ce rtif ica te , T h is  prov ision 
Is now designated os 'Section  16(c) of 
the A ct, 11 rends us fo.lloyvs: y'N'i1;, •

. , i .  ,  ■ i , i .. .'■»'<i v I '
(c) (1) Except .-as ot^erw.l-ie, PfPVldcd In 

paragraphs. ('J).md ,(3)i of-ihla.aubsuclloii, 
llio  Sucrelary.uf Labor,^q.Dn oj(teijl.nccu<. 
nary In order To. proven! .pur^ah,.,;;,t of op. 
porlunlllcs (or employment, shall by rug<>i«. 
lion ur order provide I or III u employment

4C h a } J t o y ^ W a o o  and Hour Oly|»!on"  * , | * i , ; . 4 » v j f ; i ' . ' '  ' l " - - ' ,  '-V 'undor, ipiqplftl cu r l l f lca lug  o f  Im llv ldunls ( I n - . 
: - 'e lud ing Individuals'.ii inployuil, In i ig r lc i i l lu iL ' ) ' : whoso.eiju'.111!! or. p rodue l lvo  pqpuelly. Is. Im­

paired by.q'gv or. physica l o r  m enta l defic ien­
cy o r  I d jp r y .q l  wages whleh nro Towur Diim 
the inlpliDUlw.waiiu aup l leah lo .under,soetii-n 
0 o f  , ,l ips A.Rt- but '  n o t  less lliiv.i-.;6U per 
centum uf  u iiph , wiigu pnd which ,iu;c,.coiii- 
nicpsurnLu v/lth those pidd non luuid lcqiipcd 
workers In Industry  In the  vicinity Icir essen­
t ia l ly  the atuiiu type, qua lity , mul q i ium l ly  
o f  w o r k , . ,-

(2) The Secrolary, pmsuiuil to such regu­
lations as he shall prescribe and upon certi­
fication of the Su\io agency .iidinlnl.-tlitrlnii 
or supervising- the lu ln iln ls liu llo ii uf voea- 
llo iia l re liab lllta ilu ii services, may Issue spe­
cial eerllflciiles for I I ,o employment o l—

(A) linmlleniiped workurs engnued In work 
which Is Incldunial to training or evaluation 
programs, and

(1)1 mulllliniidlcapped Individuals and 
oilier liullvlduals whusu e a r n i n g  citpuelly I;, 
to severely .Impaired llinL lliey uru tumble to 
engage)n,cbn\pellllye employiuenl, ill wages 
which are less than those requlii'd by this 
subsection.’-and which are related in Dm 
worker's productivity

(3) I A) .The Secretary may by reuulullon 
or order., provide fur Die employment of 
handicapped clients In work iicllylllus cen­
ters under ,spocl(tl certificates at wuges 
which are less limn the minimum applicable 
under seclloi) U of tills Act or prescribed by 
paragraph (J) of this subsection and which 
cuiistllulu uqullnblu compensation fur such 
clients In work activities centers.

(I)) For purposes of this section, the term 
"work ngllvlljc* cunters" shall mean centers 
pluimcd and designed exclusively lo proylde 
therapeutic- activities for handicapped c li­
ents whojo .physical or mental Impairment 
Is so severe,as lo make their producllvo ca­
pacity Inconsequential.

.: i . ; n . ,(b) Authority lo promulgate the reg­ulations und Tusuo the certificates re­ferred lo'In section H(c) hits beeiV'tlel- iigutod by Ihq Secretary lo the Admin-
.Istrator 'o f D ie W ngo and H o u r 'D iv i­
sion (Secretary 's O rd e rs .13-71 and 16- 7 1 (30 FU 11766 anti 11750)), .(c) lhitlont workurs whoso earning or productive ' capacity Is not Impaired shall bc'pqkl at least the statutory minimum wage. For patient workers whosu earning or protluellvo capacity H Impaired to the exleiil thiit they are not able'to ,earn Die statutory'm ini-
’ mum w Age,".i e regu la tions In th is  

I’u rl 52,(1'.’ im vern' ce rtif ica tes  au thor- 
lying speblut; m in im um  wages fo r  pu- 
lim it w / irH r?  I*' and Instllu -
lions foV l it i i  s ick, the aged, and Die 
m entally III or de fective  w ith  the' fo l­

■ £tjsf V - i  * : «f

low ing. qxeeptto iis w llle ii ariVgnvern i'i 
by Pitrl.V '52‘1 and 525 o f th is  c lt iin lr i', 
its a p p ro p r/a le : ''',- l»V^| '(1) FaLlents of lip.s^Lnls or Institu­tions wqrklng ' forrm i'iloyi'rjS i i i I u m  limn hospllUl or IiS'.-iClLSW.ioii .*

(2) P a tien ts ' 1\vorj^iyi'v|' In s lieU eri'd  
w orkshops, Includ ing  il'qrk a c liv lD i- ' 
centers,'as de fined  In ’ PaT t 525, uimra'- 
cd by the hosp ita l or In s lllu L lon .

0 529.2 Derin ltlin is.-■ ' .' ■

(a) "Adm ln ls ln\ lo r^ .,|i|uuui.s tin- A n - 
m ln istriiLo i' of Du: WiJlif-', a iid  J lnu i' D i ­
vis ion , U.S. D cp iii t n ie i i l ' o f  Labor, ur 
the A dm in is tra to r 's  jip lfiQ rlxcd  ri-pn- 
sen ta llve , '

(b) " P a t ie n t wnrk'er.'.'' or "rt's lth 'iii 
w orker," hereafte i' re ferred  to us "|>a- 
l le n l  w orker," means 'a  s ick, ainal m 
m en ta lly  111 or T le focljve  liuhvulu.-.! 
who receives lie a tm en t. o r rare  b.v a 
ll/ lsp lLal o r ll ls t l l i it lm i,  W heU irr In- nr 
she Is a resident or. nqt. and lias an 
em p loym ent rc lu llu ii'sn ip  w i l l i  s iic li i-  
la b llsh in e iit ,  o th e r , i lu u i 'l|i a .slu-lt«*i«•*' 
w orltshop program . —L-.ji'-v;- i

(c) "H o sp ita l n r InslUul.bn i "  hereh)- 
a fte r re Je ired  lo  un " i i is t ltu t lo n ."  i-> .t 
p u b lic  o r private, n 'qhprq!Il nr p ru fi' 
fa c il ity  p r im a r ily ’ (e^i»jn;i!tl In (i.e.. 
more lim n  50 p e ie e p l ,p f p ic  Incom,- is 
a ttr ib u ta b le  Lo) proyj'iJlni: re.sltleiufal 
care fo r the slek, th em e d ,-o r  the  men­
ta lly  III o r ticfectlyV.’ Tncliid i.Tg b in  not 
lim ited  Lo nu rs ing  homes, in term ed iate  
caro fa c ilit ie s , iesl',)ip ine.s. eoiivaies- 
cent homes, hom es,for,The e lde rly  am! 
In firm , h a lfw ay  -ihbiise's,- residi-m

, c i-n lers fni 'drug' a d t llc ls 'n r  n leo ln ii', -.. 
and Lite like, \v 11 c L11 c r f 11 <,• }-•1 i.s v 11 or mn 
licensed. •••'• ........-'-’---I-'—(d) “ F  m p I o y m e n t T i i I a i *| o n s 111 f l"  gen­erally arises whenever,a paili-iit Is sul- fercd or permitted Ip \york. The tntal facts suri'oundlni; a id,veil ‘ sUunth"!, other than those h  .lor.s speelflea'ly excluded In this subsceilon. detornuue whether the lest Is satisfied, A inajt" factor In tluLermlnlng whether or im an employment rqlulldnshlp e.xisi: under this Part Is whether the wtn!. performed Is of any cd'ilsetiuenllal eeo- nomlc b e n efit.lo-the liyjllluilon. CJen- orally, work sha|l bp'^oiisnlered lo be of consequential economic' benefit If ii Is of I fie" type' lllu l ndiVliniulieantH'il workors normally perform, In whole u- '



ft. In the Institution or elsewhere. t!i*nt does not, however, become nployee merely 11 lie or she per* i personal housekeeping chores, tvs maintaining his or her ow.n tcrs, or receives a token remu*. Hun tor his or her services. Nor the patient become an employee caged In such activities as making . products, where the patient vol* ,n ly  engages In such activity and products become the property ot patient mnklng them ,'or the funds dtlng from the sale of the products divided among the patients partlcl* ng In that progrum or are used for puses of purchasing materials con* M.it In making the craft products, the other hand, determination of employment relationship does not tend on the level of per/ormance of patient or whether the work Is of •rupeullc value lo the patient, ei "Evaluation and training" means nugrnrn. authorized pursuant to sec*• n 11(C)(2)(A) of the Act, which pro­les competent Instruction and super* .Ion and Is designed to determine a tilin g  patient's potential at.d to i.eh adjustment to a work environ- im  or the skills related lo onu or ore types of work. The duration of ic evaluation and training depends n (he total (nets of the situation, but i no case shall exceed 12 months, line spent In an employment rcla- mn.dUp l.n the Institution prior to live 11 veil ve dale of these regulations null be counted In determining the iiii ulion a patient worker Is In'cvalua- ion and training, (Any workweek luring which there was regular arid re* .•urrcnl engagement In work, even though sinaU In amount, which gave ri.e to an employment relationship, shall be considered as a week spent In i valuation and training,) if) "Group minimum wage" means Hie minimum wage authorized pursu­ant to section I •1(c)(1) of the Act which shall apply lo all patient work­ers who. have completed the evalua­tion and training program, If one has in,in -authorized for the Institution under this part (where no such pro* gf.im nos been authorized, iho group minimum wage applies Immediately in n iiitlleiH'i entering Into an cm

utlon),1'e x c e p t , fo r‘ f o all cnl|',Wprkersdb' vho are: Entitled-to a. com m ensurate;" ■ vace higher than the gro\)n'm(nlmunv'-V vage; subject-lo an Individual j’excep-'.i: Con;. or subject to a work "activities..' ’-• center certificate, os dq/lnod (,lri; this part. ••.*;. ; :X ,<g) ''Individual exception" m^ans au­thorization, pursuant .to section - 14(c)(2)(B) of the Act, t'o pn.y'‘ o partlc- i ular patient worker whqsq, earplng o r . productive ■ capacity Is severely lm*. paired less than the group iplntmumwage, I ■ • i(h) ''Work activities center;’,',|s an ad­ministrative classification .given to a facility which has an .'approved pro- cram (other than a .work'i (tcllylilcs center program as dq^nccjjdn . Part •r' 525), authorized pursuant .(p 'jiccllon 14(c)(3) of the Act, which Is, planned and designed exclusively to.,',provide work activities • .for patient^ whose physical or mental Impairment Is so severe as to render their, p ro a ctiv e  ca­pacity Inconsequential,\T ljc ,'work.ac- ’ tlvllles shall be part of it recorded plan . of therapy or care for;-:such ^patients.' fiuch activities need not,' however, bo restricted to a particular physical or program area of the Institution, nor lo a particular type of work, No program shall qualify for a j'workVltictlvltlou center, certificate undcr}ythls part unless the productive cnpaclty of each Individual In the program Is. so severe­ly Impaired as to make Lhat'pcrson In­capable of earning as'commensurate pay al least 25 percent o f ;,the mini­mum wage under section 0 of the Act, and tho patient workers are parllclpat- Ing In. the program .as. a part ofplanned therapy. ,//:.•!* • .(I) "Commensurate pay" • (the term used In these regulations) ;ls Intended . to have the samo nicanlng'as "equita­ble compensation" and ."wages related to tho worker’s productivity," which terms ' aro used In ..the ,'statute, arid means wages which are commensurate with thoso paid nonhundlcnppccl work­ers In the Institution' or'.’ In Industry m aintaining. acccptableJMabor .stand­ards In t ’ .c vicinity for essentially the sumo i pe, quality,'‘’and/'quantity of work,,So for cxam pie,'the commensu­rate pay of a patient worker who Is 16 liercenl as .productive, fonslderlnir • »iiiu niwi ntmntlLv. as the average

T

II .1 *» ' * / .'• C liap ler(Y ;--W age qnd Hour Division
V -• '« ,i'i A- Vi’ • •'> Ji‘.f ' . ■ Ii  nonhandlcappcd . ’ worker performing J’ ,essentially'similar work In the Instllu- •; ,tlon would1 be at least 75 percent of the wage paid tp such noqhandlpappcd worker.'.". ,,'. (J) "Stalo  agoncy" means the agency within the Stale  which administers or supervises the administration .of voca­tional rehabilitation services In any Slate of the United Stales, the Dis­trict of Columbia, or any territory or \ p'.ssesslon o( the United States.(k) "Tho Act" means the Pair Labor Standards/Act of 10311, as amended.I) 52(1.3 <LiIvUury Committee on Sheltered WurUtliupv,(a) T he Advisory CommlLteo on .Sheltered Workshops, appointed pcrl- • odleally by the Secretary of Labor,shall' advise and make recommenda­tions to the Administrator concerning1 the administration and enforcement of this part and the need for amend­ments thereto and for such other pur­poses as.may be desired by the Admin­istrator,’(b) T he Administrator may consult with the Advisory Committee on Sh el­tered Workshops prior to any action taken under this part and may afford the Committee 15 days, or such addi­tional time as may be allowed, lo pres­ent Its views, The Administrator may also afford,llie Committee an opportu­nity to present Its views In connection will) any petition for revluw filed, any himrlngl(hold, and any pifUllon for amendment of these regulations, or any proposed legislation by the Secre­tary of Labor pertaining to the prob­lems dealt.with In these regulations.If 62!),\ 1 Wage iniymenU.(a) A1 patient worker whose earning" or productive capacity In not Impaired ahull bo, paid at least the uLumiory minimum , wage, A patient worker1 wliosu earning or productive capacity Is.Impaired to the extent that the Indi­vidual ty unable lo earn at least Iho statutory,.minimum wage may bo paida mibmlnlmtim wage but only after a certificate, authorizing payment of such lower wago has been obtained from tho Wage and Hour Division,(b) Pour types of certificates author­izing subminimum wages are available 
I or patient workers In Institutions:

Evaluation and tra in in g  .group mini­mum wage, In.dlvl.dua) .exception, and work acllvlllcs'eeplorvAll'but the Indi­vidual exception are group, certificates. Under a group certificate.,thu program Is certificated and ,not I,lie Individual patient worker, In the ca.se of the hid'- vldual exception, .authority to pay a subinlnlnunn wage m u st,b e o b t a in e d  for each Individual. : I.(e) Evaluation and Lralplng: Patient workers' subject Lo ar\ evaluation and training certificate sh'r l̂ . receive at least commoiiSMrulq pay; no minimum wage guarantee Is rei|iil|f,'tl unless the Administrator, shall deterjnlne It Is in the best liUcrcst of the patient work­ers that a minimum wage guarantee be set. ’ ,’ j(d) Group minimum wage: Patient workers subject to a group minimum wage certificate shall receive at least the minimum wage authorized In the certificate or conimeii/hinuc pay, whichever Is higher. TJ(u group mini­mum wage shall not be .Uycs, and may be more, than 50 percent,,,of the mini­mum wage under section 0 of the A ft.(e) Individual exception: A patiepi * worker subject to an Individual excep­tion shall receive, not, less than the minimum wage authorized In the Indi­vidual exception certificate Issued lur that patient worker or commensurate pay, whichever Is higher, An Individu­al exception shall nuL be less, and may be more, than 25 porr.qnVof the mini­mum wage under .section G of the Act.(f) Work activities center: 1‘niieni workers subject to a work activities center certificate shall receive at least commensurate pay; no ujlnlmum wane guarantee Is required .unless Llie A d ­ministrator, shall determine It Is in the best Interest of the patient'w ork­ers that a minimum wage guarantee be set.(g) Compensable time fqr a patient worker slarls when ..th e  Individual begins l,o perform work Involving an’ employment relationship., .(It) Each patient worker’s work per­formance shall be revlc\vgd by the in­stitution at three, month Intervalsduring Llie first 0 monl|)(s In  ..........ploym cnl relalloivshllj, ,:\nd at least every 3 months thereofiqr.and Ins nr tier wages adjusted a c c o r d i n g ly .  T h e  review rhall relate the p a t i e n t  wurli.

§ 5 2 9 /



- - A r *

• .f- i  - ' i f l .  Hi i l l l l  iflV-., 
u n t il a c t io n , Is j taken: D ic k o n :  Pro • v id e d , ■ howeverl 'rhh,(.ilf f , ^ChRitconco)la* 
tlo n .o rd e r, la offlrm^t} jft i^ p v lew , tho 
In s t llu llo n 's h a li relmtyur,.iaf\j\y parson 
covered by the qertlfjpttfoj; In an- 
am ount equal to th.fyijtljffcrence be­
tw ee n 'th e  ipp llcab lo^ p iln lm u n i wagq : 

v lly .)  • and any.low er wane pa id  such  person ‘
W hen  an eva luation  and Ira lrdng  subsequent to t h e ; c f le c t ly o  date of.""  “ “-"««»*» cancellation. '

(c) E x ce p i In case;) ,of .w illfu lness  or 
those In which the, pub lic  Interest i n ­
qu ires otherw ise, before, (iny c e r t if i­
cate sh a ll b3 cnncclQd;,f|tcU)\p: eonduct 
w h ich  m ay w arran tia tieh .ae tlon  s lm ll 
be ca lled  to ’.he iilic rH lp rt.p f, the  Insti­
tu tio n  In w riting  apd It she,II be a ffo rd ­
ed an o p p o itu n lty  to dem onstrate or 
ach ieve co n n lla n ce  w ith  a ll law fu l re­
quirem ents.

5’ 529.11

n»r work to th a t perform ed by the  pa­
ne iu  workers.

td i P rod uction  standards fo r  an 
.ivcragc nonhand icapped w orker fo r  
each Job being perform ed by a pa tie n t 
w orker In the In stitu tion  (fo r use as a 
nornt in  m easuring pa tie n t w orker'p ro- 
U u c ilv lly .)

(e) W hen  .... . . . . .........
urogram  Is au thorized  by ce rt if ica te ,, 
records show ing w h ich  paL lent w o rk­
ers arc In the eva luation  nnd tra in in g  
program , nnd the  total period of lim e| M U|ii mu , iv*.». ».   .
each w orker lia s  been In such  a catego­
ry.

(f) W hen  an In stitu tion  ho lds bo th  a 
work activ it ies  center ce rtif ica te  and a 
group m in im um  wage ce rtif ica te , rec­
ords show ing w h ich  pa tien t workers 
-.r«- nr.rt.tr r.\.:h r.ertlllcate.

m nw ir.j »h«t pa tien t
. . . . . i .e . .1 v. ..ur.. x /U C *
lio n s  nuve been uo ilio r izeu ,

(ID In add ition ' the records requ ired 
under a ll the app licab le  prov is ions of 
P a rt 510 of th is  chapter.

(I) Every  In stitu tion  hav ing pa tien t 
workers who are entitled  lo  benefits  
under H ie A ct sha ll at all lim es d isp lay  
a poster, as prescribed by the A d m in is­
trator. In a conspicuous place In the 
In stitu tion  where It may be observed ; 
re ’ — ‘
o t li

S l iU i

•m .  is.-., Choplor. Yj-r-Wogo optl Hour Division
•sly/;;. 0 .W 'l l . l i iJ '^ i iu a n e e  « f -' p e r l in c n lc n .
vV-1.-' ' 1 (dJrliiMiitn} jiurinmen." ' ‘

Ti.'lnA,-in,i‘— *w- ''----------

If 52 (

X

to Hi* ,
a f fu id

. ,| mi ■>.' i : i • ' .
In  qd fllUon  to the Issuance o f c e r t if i­

cates -9-3 prov ided In 51 529.1 to 529.M, 
'■ the ^ (Jrp ln lstra lo r m ay authbrl'/.e the
. . ls suanpc ip f ce rtif ica tes  to pe rm it cm-

p lo y p iq n lo f  p a t ie n t w orkers In In stitu­
tions, a t jpss lim n  the app licab le  mini* 
m uni,wage under section  (i o f, the A ct 
as p a rt o f e xpe rim en ta l program s Lo 

.’ . Increase em p loym en t opp o rtu n it ie s  fo r 
such persons. Such  ce rtif ica te s  sha ll 
be Issued In such types o f cases and on 
such, term s and cond it ion s  w ith in  the 
scope .q f.section  H  o f the  A e l as the 
A dm in is tra to r sh a ll de term ine  w ill 
best • fu r th e r  any such  experim enta l 
program s , 1 .C e rt if ica te s  Issued under 
th is section s h a ll be lim ited  to an ef- 
feetlvu period o f not more ih a n  I year.I U'S.M 11 Aaienifm enl u f lliU  pari. •

h» f!/u ljo i|)ltd riito r m ay aL upy lim e  
acovD|iu:ur, her own m otion  or upon 
« t iiu f)  i.rpquest of any Interested 
^ rvy iii. '.H ’U lng  f o r l l i  reasonable

for cx- 590.13 Petition for amendment ul m in
Ilona. • 1 I .1 I- ■■

1 .1| • I A I . .
A utiioiiity: Sec. 11,, 52 Slat. lOUU: 

U.S.C. 211, unless otherwise puled.I
S oumcli 2< P R  

otherwise noted 729. Pel). J. 1959. mil*
r  i •

0 5.70.1 De fin it ions . ’ !'.!11. , , f  
( n )  -T he m e a n in g ' o f the I ( T i l l  

"•••I

nlillu i -'II 
, 'i'ti’ l i i f i l ' i  I

A ny  person uti;r|?yiWi.PVi (tnj uf.iim. 
o f an au thorize^  r.qpr.yscnlaUve of ill*
A d m in is tra to r taken  .pursuant W ll i l i. '*  
pa rt limy, w ith in  OO.days or such inldl. U

X v  u T S J e w111 l l n  y.,«■ j tj-j m  1|f J | r'w , , f  rvgulidhiiu.I’ x V f,.' • . I . t r  . p.

"person ," "em p lo y ." .!',em p loyer.’ 
p loyce ." "goods," and "p roduction . . 
used .In t i l ls  part,' Is the  sa no as In I! 
F a ir  L a b o r yLfirjdar^ty. ^ c l o f 197!!. : 
nmended, ., l(.. ,, ’.

(b) " I n d u s t r ia l, .hom ew orker" :u 
"hom ew orke r." .a-fi u&eit In th is  pan 
nu:an any cm p lo ye c iyp lp lo yed  or su 
fe re il o r perm it to il lq  pe rfo rm  in ilu l 
t r ia l horn

in  th is part,'m eans (.Itf,.production b j 
a n y 'p e rsb ii In o r a b Q ij lf ih o m e . npur’.|

st lotion where It may be observed representative y/hqi look'no part mdlly by the patient workers and • ftCl|0n under revlovy, ,\yl)o’ may,her workers In the Institution. • extent It.ls deemed appropriate, niiou y k ','••• •  ■• •* ■(J) Records required by this section v o lp cr interested persons an opporli/njJ/i/ll. t f i J i i l i t  'd k lc  u fLy to present data':iyid views, fHV-'.'f **'•-» If^ur. Ulvlsloi*» T-'a'I" . iu prog
n t  l , . r „ r i n i , l l n „  I i  ’  l . „ u ,  i m l  r l l f o r C L ’ l l

i j  / . V —  W.  w»
sh a ll be kep t fo r the periods spec ified  
In P a rt 51G of th is chapter,

0 529.11 Cancellation of a certificate.
■ (n) T h e  A dm in is tra to r may cancel 
any ce rtif ica te  fo r cause. A  ce rtif ica te  
may bo canceled ( 1 ) as o f th e  da le  o f 
Issuance. If Il ls found th a t fraud  has 
been u tilized  In obta in ing  the c e r t if i­
cate or In perm itting  a pa tien t w orker 
lo  be em ployed thereunder; (2 ) os of

d^vfoViW li’ly months after the ‘ ‘ of this part, the, Wage Islun will undertake a nun for admlnlslra-
u r i i - i u i i - , ............................II, fi* I ,,M. .I; . -. i.-{f

Th(! A d m in is tra to r , may rcqulro i f .(. 
a n y t im e  the  subm iss ion ,o f such In lw .ij 
m a llp n i o th e r/ tli^ V j^ R t specified rlw»';D 
where Jn  tl) ls  pftH.i its, Is 'deemed nuw^’/:.; 
prlatc',; or p iay  -conduct an Invi’itlc'i-'"Vj  of lio n ,’ y y h lc h . niay^ lng!udo lifarhv».';’ y

l l ie  date of v io la tion , If It Is found llv .it prlQ/’ to ta k in g  a iy ,a c t io n  puriiu» iii u  '.
any of the provisions of the A c t o r o f ;
ll ie  terms of ll ie  ce rtif ica te  have been 
violated; or (3) as of the da le  o f no tice  
of cance lla tion . If It Is found t h i l l  the 
.certificate  Is no longer necessary In 
order lo  prevent cu rta ilm en t o f oppor­
tun itie s for em ploym ent, or th a t the 
requ irem ents of th is p u r l have not 
been com plied  w ith.
. (b l If a pe tit ion  for review Is fllo d  

•under 1 529.12. the e ffective  da le  of 
I In1 n inn-M a llon  sha ll be postponed

5‘2t)"13 Sulimliiilon^o'f hiforiniillitti, laMiA';# k '.iu *  HVl yM loree ineiil o f this 1’ a rt Inan Mhglli'rcil Workshops.
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C a f l U l l S

_ I' - •
omevvoik fq r nji^mp.'pycr.V#-«* i * f i l  ( I _ • »: . i .  .i*,-n," -i»• /-. -■ -
part, m oans-tjty,,product ion

 rson In or abov|t;|\.home, npan
in en i, LonemeiiL. o r .ro q iiy ln  a resulen 
t la l u s liib lls h m e iiL tqf.,i(oq’(J.s fo r  an em 
p loye r w ho su ffe rs ,,yyr,, pprm ll.s sucl 
p roduction , rc i; iird ji‘s,y,. pf, Liu* sou re. 
(w lie th c r  obt.nlnei! / rpip, jvn. em ploye' 
o r e lsewhere) o f Ihe 'm ’ft t fr la ls  used h) 
the hom ew orker In sutc)i p ro d u c t io n . '

(d) T h e  w o ii)cn ‘3 ,up i]i\ rq l.industry I 
de fined  as follows: /.IJh/,*, p rodue llun  u 
women's, m isses' nnd ju n io rs ' dresse.- 
w ashab le  s e rv le o , gafip ip iLs. blouses 
and neckw ear frp iiy ,,w oven -or pm 
chased k n it  fabric;mvpi'ncn's, misses 
c l i l ld r e n ’s and Infants', underv/eai 
n igh tw ear, and nei:ll)(ees..from wovei 
fabrics; corsets a iu lj.q t liy r  body sup 
po rtin g  garmenLs f,rb|i) ,any m ateria! 
o th e r garmenLs s im ila r  to the foreim ] 
lug; and Infants; a iif l e lR ld ie n 's  m ile  
wear. d

appropriate,/.Ihcri Adiplnlslriilor un; provide an opborlunlty to olluir lm<«; cslcd persons to preuent data uni y  
v l c W3. . . ‘ t • ( . . i y t ;  b

0 529,H  Itelutloi) tu'otlier lawx. - j
No p rc v .s lo n .o f- ih ls  part, or «l ug i ; 

ce rtif ica te  Issuqd ;undi;r th is  purl, »i,ld t  
• excuse noncb jim llap ce  w ith  any an.., 

i ' Federa l or S ta le  law or m unlulpul iwc,. ) 
nuncc estab lish ing  h lg lie i stand i,nu ^

uib I Ivfbiiiiiiiu,
‘ i H l  1 IWnl  p .  I l i . l l  o f  l i o i n u w o r k .  
t * \  I .  l ; v l a ' « l l n i i  u n  o f f i c i a l  f o r m s .  
i . i ( . i  f t r u u  m i l  n i n d l l l u i l j  f o r  t h e  I s s u -

bW| m l  < 1 lllflnll'li.
■>i I f / i i r j l U k l l o i i .

t - n  | f  r / n . i n t l a m  o f  c e r l l f l e n l e s ,
U l  ( | b u . A l u m  m i l l  e n n e c l l a l l o a ,
•at i r s iu n ii i.m  ul cerlIfleaics.
tu 4 Kj-wi.b mol raporu.
yy .1 Iw.<»Until uf i.ulliorlLy lo graill, 

H'si'v-V,• «m •• I a rnrllfliniU'. 
u < h  t <  i . i . n i i  I n '  . - v l u w .
i . u  i i  i \ « r u l  i i i ' . n i i i o i u .

•1*1 •» t.(e) The Jewelry, ptjipufaeiurlm: In­dustry Is defined,as folloyrs:(1) (I) T he man\ifi\eiurlng, primes lug, or assembling,,\yijo||y or pnrllallyl from any material, of. Jewelry eonn
Jew.

iiuuv iuv i, u i i jcw c iry , 
m on ly  or com m erc ia lly  ,jsu known, 
e lry  as used here in ,.Includes w ithou t 
lim ita t io n , re lig ious, s'elmol, college, 
and fra te rn a l Insignia; a rt ic le s  o( lim n , 
in cu t or adornm ent, diq ilgned to lie 
w orn on appare l o r,ca rried  on or abou' 
the person, In c lu d in g ,.w ith ou t 
t lon , c ig a r and e ig iirg ile  cases,
■'1,.,i ii..I ..,.- .......... ■

u n i t : 1,. 
l i o .M i __ , ....... ....I. k .iiiiip ice  cases. UOiiler:.,t ind l ig h t e r s :  waLel\ y^se.Y , . ipetal n n - . ' i  .b g g j  a n d  m e t a l  w a ie h  brai-cleL1.; anil c h a i n ,  m e s h ,  and n a i u  f o r  u se in  D ie



r ' i  q u an tity  an il q u a lity  o f perform - 
nee to th a t o f nonhand icapped  work- 
rs rece iv ing  the p reva ilin g  wage In . 
lie  In s titu tion  fo r  s im ila r  w ork  or 
.n rk  requ ir ing  s im ila r  sk ills . I f  s im ila r  
• o ik  o r w ork requ ir ing  s im ila r  s k il ls  Is. 
•o', perfo rm ed by nonhand icapped  
.•urkera In the In s titu tion  the prevail- 
ng wage pa id  nonhand icapped  work- 
• ij In the v ic in ity  In Industry  main- 
.lin ing  acceptab le labo r standards 
.hu ll be used. T h e  review  sh a ll be 
mule by a s ta ff m em ber or members 
vho observe the pa tien t worker(s) 
•jemg ru led  on a co n tin u in g  basis and 
who are fa m ilia r  w ith  app ropria te  
nonha iu/lcuppcd  p roduction  stand- 
.11 ds.

(I) No pa rt o f the m in im um  wage 
and overtim e enrncd by a paLlent 
w orker can be deducted fo r  the cost of 
room, board or services. T h e  pa tien t 
w orker m ust rece ive .h is  o r her wages 
l ic e  and c lear, e xecp i fo r  legal p ay ro ll 
ii id u e t lo n s . It Is not the In tention  of 
these • regu la tions, however, to p re­
clude the In stitu tion  the rea fte r ;(rom 
assessing or co lle cting  the reasonable 
i  .ist o f room, board and o th e r services 
a c tu a lly  provided lo  a pa t ie n t w orker 
to the ex ten t perm itted  by app licab le  
Federa l nr S tate  law  and on the same 
basis as It assesses and co llects from  
nonw ork lug  patients.

1 529,5 A i' i i l lc i i l l i in  f o r  ce r t i f ica te * .
(a) A p p lic a t io n  fo r a "certifica te  fo r 

an eva luation  and tra in in g  program , a 
group m in im um  wage, an Ind iv idua l 
exception , or a w ork activ it ie s  center 
may be file d  by any In stitu tion  w ith  
the Reg iona l O ff ic e  or Caribbean  D i­
rector o f the adm in is tra tive  region or 
area of the Wage and H o u r D iv is ion , 
U.S. D epartm en t of Labor. In w h ich  
the In stitu tion  Is located. A p p lic a t io n  
forms may be obta ined from  the ap­
propria te  O ffice .

(b) An  app lica tion  fo r an eva lua tion  
and tra in ing  ce rtif ica te  i.nd for an In­
d iv idua l e xcep l'on  ce rtif ica te  for pay­
ment of a wn o below  50 percent o f 
d ie  m in im um  wage under section  0 of 
m e A c t, s h u t  also be /lied w llh  tho 
•SliUf agency, lie fo re  the Wage and Hour D iv is io n  can act on such  an ap­
p lica tion . the S ta te  agency must ce r t i­
fy thru  me eva lua tion  am i tc a ln ln j' ' * ' * •' •' " * »• • ili< nimil

In 1 629.2 or, In the  case|0 ^ im .lnd lv ldu . 
al exception,: 'that:/',thg^ lnd lv ldua l'3  
earn ing  . capac ity  Is uso severely Im­
paired Chat he  or sheds unab le  to earn 
at le a s t '.5 0 ;.percent-pf\itfj,< jvm inimum■ 
wage under section  Q,of, the. A ct. '.  •'

( c ) 'A n  In s t itu tion ,In it ia lly :-app ly ing  
fo r ft ce rtif ica te , o th e r.th an  an Ind iv id- 
ua l exception ' ce rtif ica te , ' w h ich  does 
no t hnve the In fo rm ation  ca lled  tor In­
cite app lica tion , may-,bQ;Issued a tern-- 
p o ra ry ic e r t if ic a te  If;lt,'m eets the re-', 
qu lrem ents.o f, and pro.vUlesiassurance 
of coriip llance  w ith , tip s  P a d ,:  ’•

(d) A p p lic a t io n  fo r  an Ind iv idua l ex­
ception  ce rtif ica te  n ifty bo-filed  at tho 
tim e of app ly ing  fo r  n. group m in im um , 
wage ce rtif ica te  o r id u r ln g . tho ll/ a  o f 
the ce rtif ica te , T h e - iapp llca t lo n  m ust 
show, am ong o the i’ i;thlnus,:..that the 
.pa tien t w orker Is u n a b lo R o  earn  the 
m in im um  : wngo au thorised  In . the 
group m in im um  w age,certificate,

(e) A n  app lica tion: for.,an’ Ind iv idua l 
exception  f ile d  before-,,the .p a tie n t 
w orker has com pleted eva lua tion  and 
tra in in g  sh a ll be consltler.ed tim ely. In 
such  case, If a c t io n ,on :thc app lica tion  
Is no l-com ple ted  before .the-exp iration  
of the eva lua tion  iu\d:.li;alnlng period, 
the m in im um  wauc^fequested In the 
ap p lica tion  by the In stitu tion  (no t less 
th an  25 percent o f l l ie  m in im um  wage) 
sh a ll be the In terim  m ln lrqum  wage,

If 529.6 C r i te r ia  f o r  cunolilernllun III La in
unce of certificate1* , *.'• V '  .• dbAVjn.i.Vi"

T h e  follovvlng c r ite r ia  w.lll be.consid­
ered by the A d m in is tra to r, In deter- 

• m ln ln c  the neccsslty;of..Issu ing a cer­
tif ica te  o r c e r t if ic a te s ' and .the condj. 
t lons to be spec ified  there in: .

(a) T h e  present and .p rev iou s earn­
ings o f tho pa t ie n t workers,,, '

(b) W h e th e r  tho .pa tien t,w orke rs  are 
rece iv ing com m ensurate pay.

(c) T h e  nature  and cx tqn t'o / the d is­
ab ilit ie s  o f tho pa t ie n t-w o rke rs  and 
the degree lo  w h ich  these facLors 
a ffe c t earn ing  or p roductive  capacity 
o f the pa t ie n t workers, .ij,,.

(d) W h e th e r the cond itions required 
fo r  ce rtif ica t io n  u nd c r| lh lu  p a rt have 
been met. . tji,-,-., „i,.. . •

(o) W h e th e r th o .c c r t lf lc a t lo n  by the 
3 ta to  agency has been mudo In accord- 
m ire w ith  th is  part

- - 'fJMr:
' ' ‘ 1 . •

Chap lo rj.V— W aflo  and H o u r  D l v l i l o n
'1.- i ‘ i‘.

. 0 529,7i;:Is*uunpe u f CfirllflcuHen.‘f  I f I w!- "•* *' f * • - ' I I
.(a J- iU pon  con s ide ra tion  o f c r ite r ia  

spec ified  In 5 529.0, th e  A d m in is tra to r  
may, issue a ce rt if ica te  o r ce rtif ica tes , 
as.appropriate. . * .
1 Cb) .If a ce rt if ic a te  U Issued, a .copy 
sh a ll - be sent Lo the In s t itu t io n . ' I f  
denied, the .In s t itu t io n  sh a ll be n o t i­
fied In w r it in g  o f tho den ia l and Lhe 
reasons there fo r.
,(c) A. group m in im um  wage c e r t if i­

cate,may. be Issued fo r  the en tire  In sti­
tu tion  o r a departm ent o rd ep a r lm on Ls  
of the In stitu tion . •

0 529.H Term* ami condition* of certifi­
cate*, - •

, (a) A  ce rtif ica te  sh a ll sp e c ify  Lhe 
lc,rins and cond it ion s under w h ich  It Is 
granted. .

(b) A  ce rt if ica te  sh a ll a p p ly  to every 
pa tlon l .worker In the program  fo r 
Which Lhe ce rt if ic a te  Is gm u liK l.

(c) A  ce rtif ica te  sh a ll be e ffe c t ive  fo r  
a period Lo be designated by the  A d ­
m in istrator, genera lly  fo r  a period of 1 
year, P a t ie n t w orkers m ay be pa id  
wages-lower than  Lite s ta tu to ry  m in i­
mum on ly  (lu ring  tho e ffe ctive  period  
uf a ce rtif ica te .

(d) A croup  m in im um  wage ce rt lf l-  
cat-; sha ll set a spec ia l m in im um  wage 
of no l less than  50 percent o f the m in i­
mum wage under section  0 o f the Act, 
/in In d iv idua l' excep tion  ce rtl/ lca tc  
shall set a specia l m in im um  wage no t 
less than 25 percen t o f the m in im um  
wage under section  0 o f the Act.

(ii) An eva lua tion  and tra in in g  c e r t if­
icate and a w ork ac tiv it ie s  center cer- 
llf lra lo  need n o l sot a specia l m in i­
mum wage o i l ie r  than  th a t requ ired  
liy paragraph (f) o f th is  section  or p ro ­
vided for by J 529.4.Ill A ll p a tien t w orkers sub ject to a 

.’. • ecrllflea lu . sh a ll bo paid wages com- 
mcnsurale w lvli those pa id  n onh iin d l-  
cuppcdrworkers In the In s titu tion  In 
u lueh they are pa tien ts  or In the v i­
cinity-. In .Industry m a in ta in in g  accept- 
»blii labor, standards fo r essen tia lly  
tint sum p.type, qua lity , and q u an tity  
ul u o rk . ib u t not less than  the ce rtlf l-  
rule rate app licab le  If such  a rate has 
m-cii- authorized.

iv) Pa tien t workers sh a ll be paid n o l 
IrM Hum one and one-ha lf lim es Hie 

. I'tftilar ra le  fur a ll Itmtr* w-n '- id

-. -u u. §529.
•*r» -n ui t. 

excess o f the, m axim um -w orkw eek : 
p lleub le  under sccUpn,7 o f. lh e  Act.

(h ) No p a t ie n t"  w orker sh a ll 
new ly-em ployed under-, a ce rtif ie r 
Issued under llie sq  regu la tion s  wli 
abnorm a l labo r cond itions, such 'as 
s tr ike , a lock-out, o r o th e r  s lrn lla i er 
d lt lo n , e x is t In th o .in s titu tion .

(■) E a ch  pa tie n t, w p rkcr and h is 
h e r p a ren t or.-guard ian  s h a ll be I 
fo rm ed p rom ptly  o ra lly  and In w riiln  
o f h is  or her r igh ts  .under.the Act.

(J) T h e  term s-of uny .certifica te  in: 
be am ended for,cuusq,.upon ri.-quest 
the  In stitu tion , or a .p a tien t w orker - 
h is  or her pa ren t or guard ian , er upt 
the  In it ia t ive  o f thu A dm in is tra to r,.

0 529.9 Iti-m-wnl of i-i-rljfjriili-s.

(a) A p p lica t io n  m ay be file d  for r 
new al o f any ce r lif lca tC i

(b) I f  an a p p lica t io n  J  renewal In 
been p rop e r ly  and llm v i/  f ile d  p r iu r  i 
th e  e xp ira t io n  da le , uf- a ee rtlfica t 
the  c e r t lf lc a le  sh a ll rem ain  In e f in  
unt|l the ap p lica t io n  fo r  rcnewn! !e; 
been g ran ted ’ or denied,

(c) P a t ie n t  w orkers, may be pal 
wages less than  Llie .s ta tu to ry  m ini 
mum a fte r  notice  th a t  llu i application 
fo r renew al lia s  been denied, if rcv ie i 
o f such  den ia l Is requested In accord 
ance w ith  1 520.12: l ‘/o\ndcil, ./njici-t-i-i 
T h a t  If the den ia l 1st,a ff irm ed  oi 
review, the  In s t itu t io n  s h a l l rclmbur.-s 
nny person covered by ,Lhe ccrUHe-ali 
In an am ount equal Lq-tlie  (llfli-ii-iu-i| 
between the ap p llcab lu /p iliilm u m  .ear:- 
and any low er wage pa id  swell pe iso i 
subsequent to  the e ffe c tive  dai.i- u 
den ia l. --.-i*

0 529.10 Itecuril* lo lie kciq.'
-'•f ■

E ve ry  In s titu tion  s h a ll m a in ta in  ami 
have ava ilab le  fo r  Inspection  by Uu- 
A d m in is tra to r  records of:

(a) D isa b ility , w h ich  show  tin- 
na tu re  of each pa tien t, worker'.-: tbs- 
ab ility . |, *

(b) P rod u c t iv ity , w h ich  s h - 
p ro d u c t iv ity  o f each p a l l f n '  • 
a co n t in u in g  basis or at - 
vitls as defined  l-» 5 '

(c) P rev ftlllu e  
prevalH-i -
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F e b r u a r y  23, 1982

Mr. G e o r g e  M u n d e l l
O f f i c e  of A l c o h o l i s m  a n d  . J
Drug A b u s e  1

S T A T E  O F  A L A S K A  
.Pouch H 0 5 F
J u n e a u , : A l a s k a  9 9 8 1 1  .

RE: :-Nugens Ranch..li'

• T h e  P l a n  for the R a n c h

As y o u  k n o w ,  c l i e n t s  at N u g e n s  R a n c h  w il l,  as p a r t  of 
their t r e a t m e n t ,  be  e n g a g e d  in the c u l t i v a t i o n  o f  c r op s , the 
r a i s i n g  of l i v e s t o c k ,  g e n e r a l  h o u s e k e e p i n g  c h o r e s ,  and m i n o r  
repairs and m a i n t e n a n c e  at the f a c i l i t y ,  i n c l u d i n g  the 
future c o n s t r u c t i o n  o f  she ds, f e n c e s  and the like. A l l  of 
this w o r k  is i n t e n d e d  to be an i n t e g r a l  p a r t  o f  the 
t r e a t me n t for e a c h  c l i e n t .  At the time o f  a d m i s s i o n ,  e a c h  
c l i en t' s  t r e a t m e n t  p l a n  w i l l  i n v o l v e  a s c h e m e  of p e r s o n a l  
and gr o up  w o r k  t h e r a p y .  All c l i e n t  w o r k  w i l l  o c c u r  w i t h  a n d  4 
u n d e r  the s u p e r v i s i o n  of a c o u n s e l o r .  In fact, i n d i v i d u a l  
c o u n s e l i n g  is e x p e c t e d  to o c c u r  d u r i n g  the w o r k  t h e r a p y .  
C o u n s e l o r s  w i l l  e v a l u a t e  ea ch  c l i e n t ' s  a b i l i t y  to p e r f o r m  
the v a r i o u s  a s s i g n e d  ta s ks  as a measure- of Lhe c l i e n t ' s  
p r o gr es s  in t r e a t m e n t  a nd the c l i e n t ' s  e m p l o y m e n t  s k i l ls .  
T h e - p r o g r e s s  o f  e a c h  -client in the -work, t h e r a p y  program-wili-., 
be ' r e c o r d e d  ~Ln - -the -— client**-: file; - and —  ad ju s t  m e n  t-s — in - -the —  

t r e a t m e n t  p l a n  m a d e  a c c o r d i n g l y !

. . ■ .w.'

Dear George:... >

D u r i n g  o u r  p h o n e  c a l l  two w e e k s  ago , I r e q u e s t e d  that . 
yo u r o f f i c e  s e e k  a n  A t t o r n e y  G e n e r a l ' s  o p i n i o n  o n  ' the 
a p p l i c a b i l i t y  of the A l a s k a  W a g e  and H o u r  A ct to the w o r k  
th er a py  p l a n n e d  f o r  c l i e n t s  at N u g e n s  R a n c h .  With, this 
letter I w o u l d  l i k e  to e x p r e s s  my t h o u g h t s  a b o u t  the l e g a l  
as pe c t s of the i s s u e  a n d  the p r a c t i c a l  p r o b l e m s  w h i c h  it 
p r e s e n t s  to the p r o g r a m .  I h a v e  c o p i e d  t h i s  l e t t e r  to L o y d  
G a t h m a n  and B r u c e  B o t e l h o  w i t h  the h o p e  that a s h a r i n g  of 
ideas may e x p e d i t e  a r e s o l u t i o n  to the q u e s t i o n .  I h a v e  al s o 
d i s c u s s e d  my  c o n c l u s i o n s  and r e c o m m e n d a t i o n s  w i t h  the: _ 
p r o g r a m ' s  B o a r d  of D i r e c t o r s  a nd  t h e y  f u l l y  s u p p o r t  t h e -r- _ 
s u g g e s t i o n s  I m a k e .  •
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No c l i e n t  will be w o r k i n g  full t i m e ,‘nor a s s i g n e d  to a 
s p e c i f i c  and r e g u l a r  cask. A l t h o u g h  e a c h  c l ie n t will be 
e x p e c t e d  to p e r f o r m  g e n e r a l  h o u s e k e e p i n g  c h o r es ,  the w o r k  
t h e r a p y  p r o j e c t s  w i l l  c h a n g e  f r o m  d a y  to day a n d  w e e k  to 
w e e k .  The tasks a s s i g n e d  to e a c h  c l i e n t  wi l l  be b a s e d  on che 
c l i e n t ' s  a b i l i t y  to p e r f o r m  the wo rk.

It is d o u b t f u l  that a ny  of the c l i e n t s  a d m i t c e d  to the 
R a n c h  will be c o n s i d e r e d  " e m p l o y a b l e "  in the job m a r k e t .  The 
y e a r s  of h e a v y  d r i n k i n g  and s t r e e t  life t y p i c a l  - of Lhe 
c h r o n i c  i n e b r i a t e  w h o  will be  t r e a t e d  at the f a c i l i t y  can be 
c o n s i d e r e d  as m u c h  of a b a r r i e r  to e m p l o y m e n t  as a 
t r a d i t i o n a l  p h y s i c a l  or m e n t a l  h a n d i c a p ;  M a n y  c l i e n t s  ma’y 
a l s o  be s u f f e r i n g  f r o m  a l c o h o l  r e l a t e d  h e a l t h  p r o b l e m s  - w h i c h  
i m p a i r  th eir e m p l o y m e n t  p o t e n t i a l .  T h e  .work t h e r a p y  at: the 
R a n c h  will, in e f f e c t ,  p r o v i d e  v o c a t i o n a l  r e h a b i l i t a t i o n .t o  
c l i e n t s  as m u c h  as it will p r o m o t e  f u t u r e  s o b r i e t y .

i

For- the mo st pa r t,  the' .work t h e r a p y  p e r f o r m e d  by the 
c l i e n t s ■wi l l  not d i s p l a c e  e m p l o y m e n t  p o s i t i o n s  at the R a n c h .  
T h e  c u l t i v a t i o n - o f  • c r o p s ? a n d  the r a i s i n g  of. l i v e s t o c k ;  f o r  
i n s t a n c e ,  are p r o j e c t s  e n t i r e l y  i n c i d e n t i a l  • to the p u r p o s e  
of the f a c i l i t y  a n d  are d e s i g n e d  p u r e l y  f o r  the b en ef it , of 
the c lients . The d a i l y  h o u s e k e e p i n g  c h o r e s  e x p e c t e d  of e a c h  
c l i e n t  ( c l e a n i n g  h i s  o r  h e r  ream, m a k i n g  the b e d s w e e p i n g , 
et c. )  are ta sks n o r m a l l y  r e q u i * e d  of  c l i e n t s  in r e s i d e n t i a l  
t r e a t m e n t  p r o g r a m s .  Th e R a n c h  w i l l  h a v e  r e g u l a r  e m p l o y e e s  
w h o  wi ll  be r e s p o n s i b l e  for g e n e r a l  c u s t o d i a l  c a r e  and m i n o r  
m a i n t e n a n c e .  Also, a l t h o u g h  some c l i e n t s  m a y  a s s i s t  w i t h  the 
p r e p a r a t i o n  o f  food, the R a n c h  w i l l  e m p l o y  full time c o o k s  
f o r  the o p e r a t i o n  o f  the k i t c h e n .

The p a i n t i n g  a n d  m i n o r  -r e n ov a ti o n w h i c h  c l i e n t s  will- be 
p e r f o r m i n g  on  the m a i n  b u i l d i n g  and, l a t e r  on, . the 
c o n s t r u c t i o n  of s h e d s ,  fenc es , and the like, a r e  a n o t h e r  
m a t t e r -  A l t h o u g h  t h i s  w o r k  is a l s o  d e s i g n e d  to b e  . a n  
i n t e g r a l  p a r t  of the w o r k  t h e r a p y  p r o g r a m ,  it is d i f f i c u l t  
to a r g u e  th a t the R a n c h  w o u l d  n o t  o t h e r w i s e  be r e q u i r e d  to 
c o n t r a c t  for the c o m p l e t i o n  of this work. N o n e t h e l e s s ,  f r o m  
a c o u n s e l o r ' s  p o i n t  of view, the w o r k  t h e r a p y  i n v o l v e d  in a 
g r o u p  of c l i e n t s  p a i n t i n g  the h a l l w a y s  is i n d i s t i n g u i s h a b l e  
f r o m  the w o r k  t h e r a p y •i n v o l v e d  in w e e d i n g  the g a r d e n .

In addition, to the t h e r a p u c i c  b e n e f i t s  of the w o r k  to 
e a c h  client, it is i m p o r t a n t  to r e c o g n i z e  the i m p o r t a n c e  of 
the w o r k  t h e r a p y  p l a n  to the c o n c e p t  of Die R a n c h .  D e s p i t e  
the size of the f a c i l i t y ,  e v e r y  a t t e m p t  is b e i n g  m a d e  to 
p r e s e r v e  a " f a m i l y "  a t m o s p h e r e  at thp R a n c h .  No  one i n t e n d s  
f o r  the R a n c h  to s i m p l y  " w a r e h o u s e "  c l i e n t s  w h i l e  t h e y  are 
g o i n g  t h r o u g h  a l o n g  p e r i o d  of s o b r i e t y .  R a t h e r ,  che N u g e n s



pJan l o  operate the f a c i l i t y ,  in such a way that the c i i e n c s  
feel a sense of b e l o n g i n g ,  a n d  feel that they h a ve  a s ta k e 
in the v e n t u r e  - that the R a n c h  is as much theirs as it is 
the N u g e n s . H a v i n g  the c l i e n t s  w o r k  at the Ranch, and b e c o m e  
part of the g r a d u a l  e x p a n s i o n  a n d  re n ov a t i o n  of the f a c i l i t y  
is e s s e n t i a l  to a c h i e v i n g  th i s goal. That sense of family, 
an d fe e li n g of b e l o n g i n g ,  is v i r t u a l l y  im p os si b le  to a c h i e v e  
wi th  a client g r o u p  w h o  p e r c e i v e s  their r e l a t i o n s h i p  to the 
p r o g r a m  as one of e m p l o y e e s .

T h e  A p p l i c a b l e  S t a t e  a n d  Fe de r al  S t a t u t e s

(a )• T h e  A l a s k a  W a g e  a nd  H o u r  A c t . The A l a s k a  W a g e  a nd  
H o u r  Act, A C .  2 3 . 1 0 .  U 5 I ) -1 50 , is "the basic m i n i m u m  wag e, 
m a x i m u m  work, w ee k,  a n d  o v e r t i m e  c o m p e n s a t i o n  law in f o r c e  in 
the State of  A l a s k a . '.The A c t  e s t a b l i s h e s  a m i n i m u m  w a g e  at a 
ra te not less than.. $ . 5 0  an  h o u r  g r e a t e r  than the p r e v a i l i n g  \ 
f e d e r a l  .minimum w a g e  o f  $ 3 . 3 5 . .per hour. A.S. 2 2 . 1 0 1 0 6 5 . '  ■ 
Other.-.provisions->of*'>theActr.requixerthe> payioent- of-tovertime -*• 
for - w o r k r i n  excess,vr-of.. eight.: h o u r s  rp er  day .or 40 • h o u r s  v p e r e v  
w e e k  ,(A .S . 723.10'. 06QD and: .establish : -.certain . p e n a  1 ties - -.for■ 
e m p l o y e r  v i o l a t i o n s  (A. S . ' 23 .10 .135-1 40 ) .• .

The A c t  p r o v i d e s  e x e m p t i o n s  for e m p l o ye e s e n g a g e d  in 
a g r i c u l t u r e ,  f i s h i n g ,  d o m e s t i c  se r vi c e,  v o l u n t e e r  w o r k  for 
n o n - p r o f i t  o r g a n i z a t i o n s ,  etc., but none of the e x e m p t i o n s  
e n u m e r a t e d  in A.S. 2 3 . 1 0 . 0 5 5  s p e c i f i c a l l y  a pp ly to p a t i e n t  
w o r k e r s  in a l c o h o l  o r  d r u g  t r e a t m e n t  p ro gram s.  S u b s e c t i o n  70 
o f  che Act, h o w e v e r ,  p e r m i t s  e m p l o y e r s  to pay subr.iinimum 
w ag e s to i n d i v i d u a l s  w h o s e  e a r n i n g  c a p a c i t y  is i m p a i r e d  by  
p h y s i c a l ,  -or - ..mental, ddef iciency-.A . [ S e e  ,. A.S. 2 3 . 1 0 . 0 7 0 ( 1  ) ] - . - 
This .'.'handicapped w o r k e r ". p r o v i  s ion .is similar to S e c t i o n  14'- 
of the f e d e r a l  F a i r ' L a b o r  S t a n d a r d s  A.c-t, 29 U.S.C. 214. - B u t " 1 
the State r e g u l a t i o n s  p r o m u l g a t e d  p u r s u a n t  to A.S. 23. 10. 07 0 ' 
m a k e  it c l e a r  that .the h a n d i c a p  e x c e p t i o n  is not i n t e n d e d  to 
a p p l y  to c l i e n t s  i n  a l c o h o l i s m  t re a t m e n t  f a c i l i t i e s .  8 A A C  
1 5. 1 2 0 ( f )  r e ad s  as f o l l o w s :

Persons u n d e r g o i n g  r e h a b i l i t a t i o n  t r e a t m e n t  
or t h e r a p y  r e l a t i n g  to n a r c o t i c s  or a l c o h o l i s m  
are not c o n s i d e r e d  h a n d i c a p p e d  for the p u r p o s e s  
o f  A.S. 23.10,.070 and th is  section.

Thus, the " h a n d i c a p p e d  w o r k e r "  e x c e p t i o n  to Lhe' 
A l a s k a  W a g e  and H o u r  A c t  d o es  n o t  a u t h o r i z e  the p a y m e n t  of 
. su b- mi nimum wa ge s to c l i e n t s  at the Ranch.

R e f e r e n c e  to o t h e r  s t a t e  l a b o r  s t a t ut es  p r o v i d e s  l i t t l e  
g u i d a n c e  to the i n t e r p r e t a t i o n  of the Wa ge  and H o u r  Act. 
P r o v i s i o n s  of Lhe E m p l o y m e n t  S e r v i c e s  Act r e f e r r i n g  . to 
v o c a t i o n a l  . r e h a b i l  i Ca t i o n  ■•.ado ..not m e n t i o n  drug., ort a l c o h o l  n .  

add ic t ion • as *; •a -d i s'abil'i ty t y -S e e  ;we . g . t . A . S . 1 2 3  715 2-1 0 (4') j- • ,



(5), and (9). S i m i l a r l y ,  Che e x p a n s i v e  del ini lions of 
" e m p l o y e r "  and " e m p l o y e e "  in Che A l a s k a  E m p l o y m e n t  S e c u r i t y  
Ac t,  A.S. 2 3 . Z 0 . 0 0 5 - 5 3 5 ,  p r o v i d e  l i c c l e  g u i d a n c e  for p a ti e nt  
w o r k e r  s i t u a t i o n s .  A.S. 2 3 . 2 0 . 5 2 6  (d)(2) does, h o w e ve r , 
e x c l u d e  fr om 'the d e f i n i t i o n  of " e m p l o y m e n t " s e r v i c e s  p e r­
fo r m e d  .

in a f a c i l i t y  c o n d u c t e d  f o r  che p u r p o s e  
of c a r r y i n g  out a p r o g r a m  of r e h a b i l i t a t i o n  
for i n d i v i d u a l s  w h o s e  e a r n i n g  c a p a c i t y  is 
i m p a i r e d . b y  age or p h y s i c a l  or m e n t a l  
d e f i c i e n c y  or i n j u r y  or  p r o v i d i n g  r e m u n e r a t i v e  
work  f or  i n d i v i d u a l s  who, b e c a u s e  of t h e i r  
i m p ai re d  p h y s i c a l  or m e n t a l  c a p a c i t y ,  c a n n o t  
be r e a d i l y  a b s o r b e d  in the c o m p e t i t i v e  l a b o r  
market b y  a n  i n d i v i d u a l  r e c e i v i n g  the r e h a b i l i -  • . 
tation o r  r e m u n e r a t i v e  w o rk .

A rg u ab ly , - this 'e x c l u s i o n  -can be r e a d - t o  c ov er  
p a t i e n t ' - w o r k e r s ; i n - d r u g  or- alcoh o li s m,  t r e a t m e n t  f a c i l i t i e s . :  
Eut I doubt'- that a n y  - c o u rt  - w o u l d  r e a d  A .S . 23. 20 . 5 2 6 ( d ) (2)' 
as p r o v i d i n g  'any b r o a d e r  c o v e r a g e  than the " h a n d i c a p p e d  
w o r k e r "  e x e m p t i o n s  to the A l a s k a  W a g e  a n d  H o u r  Ac t.  T h e  
p r o v i s i o n s  of the E m p l o y m e n t  S e r v i c e s  Act
[A.S. 2 3 . 1 5 . 2 1 0 ( 4 ) ,  (5) a n d  (9)], the E m p l o y m e n t  S e c u r i t y
Act (A.S. 2 3 . 2 0 . 5 2 6 ( d ) ( 2 ) ] ,  and the W a g e  a n d  H o u r  ' A c t  
[A.S. 2 3 . 1 0 . 0 7 0 ( 1 ) ]  all se e m to c o n t e m p l a t e  t r a d i t i o n a l  
n o t i o n s  of p h y s i c a l  a n d  m e n t a l  d i s a b i l i t y .  F o r  w h a t e v e r  
r e a s o n s ,  the L e g i s l a t u r e  has a p p a r e n t l y  c h o s e n  not to
i n c l u d e  al co ho l  a nd d r u g  a d d i c t i o n  as an e m p l o y m e n t  .handicap 
for. t h e .- pu rposes o f  s t a t e  w a g e  a n d  h o u r  law. S e e , 8 A A C
1 5 . -20(f).

T h e r e  is some i n d i c a t i o n  that the l i m i t e d  h a n d i c a p p e d  
w o r k e r  e x e m p t i o n s  f o u n d  in A.S. 2 3 . 1 0 . 0 7 0  are the o n l y  
a u t h o r i z e d  e x c e p t i o n s  for the p a y m e n t  of a s u b m i n i m u m  w ag e .8 A A C  1 5 . 1 2 0 ( e )  s t a t e s  that as a g e n e r a l  r u l e  " a p p r o v a l  f o r  
p a y m e n t  of a w a g e  l o w e r  t h a n  e s t a b l i s h e d  u n d e r
A.S. 2 3 . 1 0 . 0 6 5  to p e r s o n s  w i t h  a t e m p o r a r y  h a n d i c a p  will not
be g r a n t e d . "  So l o n g  as a l c o h o l i s m  and d r u g  a d d i c t i o n  are 
c o n s i d e r e d  " t e m p o r a r y "  h a n d i c a p s ,  it s e e m s  u n l i k e l y  the 
S t a t e  D e p a r t m e n t  of . L a b o r  w o u l d  a u t h o r i z e  p a y m e n t  of a
s u b m i n i m u m  w a g e . t o  c l i e n t s  at the R a n c h .

T h e  fact that: th ere is no s p e c i f i c  p r o c e d u r e  a u t h o r i z­
ing the p r o g r a m  to set2k  an e x e m p t i o n  f r o m  Lhe p a y m e n t  of  
m i n i m u m  w a g e s  d o e s  n o t  a b s o l v e  the R a n c h  of f u tu r e
l i a b i l i t y .  In S t a t e  Ex Rel S t a t e  L a b o r  C o m m i s s i o n er vs.
G o o d wi  11 I n d u s t r i e s ,  47 8 P L 2 d  ~54 3 ' (f\. Hex. r57U~) the N e w  
M e x i c o  Supi'eme C o u r t  h e l d  that the a b s e n c e  of  a s p e c i f i c
r e g u l a t o r y  scheme r e g a r d i n g ,  the. payment! of  . s u b m i n i m u m  w a g e s  
to p a t i  ent--workers.-did n o t  r e l i e v e ,  a p r o g r a m - f r o m ,  liability,, 
w h e n  it e m p l o y e d  an a l c o h o l i c  in a d r i v e r  p o s i t i o n  a r g u i n g  

that the w o r k  w as  " t h e r a p y " .
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r e g a r d i n g  patient w o r k e r  payir.ents u n de r  the A l a s k a  W a g e  and 
h o u r  Act does n ot  l ea ve  the p r o g r a m  w i t h o u t  a n y  i n t e r­
p r e t a t i v e  g u i d e l i n e s .  The A l a s k a  Act was m o d e l e d  a f t e r  the 
F a i r  L a b o r  S t a n d a r d s  A c t ,  29 U . S . C .  201 et. ( h e r e i n­
a f t e r  "the FLSA") . T h e  A l a s k a  S u p r e m e  C o u r t  Has h e l d  that 
q u e s t i o n s  of i n t e r p r e t a t i o n  r e g a r d i n g  the i n t e n t  of the 
A l a s k a  W a g e  and H o u r  Act are to be b a se d  upo n f e d e r a l  law. 
M c G i n n i s  vs. S t e v e n s ,  543 P . 2d 12 21  (Alas. 1975). T h e  A l a s k a  
A c t  T t l e T F T e  ters to the F L S A  as a guide to d e f i n i n g  terms.
A. S . 2 3. 10 .145. T h u s ,  it is f a i r  to say that the r e c o r d  of 
h o w  f e d er al  co ur ts h a v e  a p p l i e d  the F L S A  to p a t i e n t  w o r k e r  
s i t u a t i o n s  will p r e d i c t  an A l a s k a  c o u r t’s i n t e r p r e t a t i o n  of 
the issue.

^b) The F a i r  L a b o r  S t a n d a r d s  A c t . A s  m e n t i o n e d ,  the 
A l a s k a  A c t  was b a s e d  o n . t h e  'Fair L a b o r  S t a n d a r d s  A c t  of 1938 
as a m e n d e d .... W i t h  s o m e  d i f f e r e n c e s ,  the-- F L S A  i n c l u d e s  
p r o v i s i o n s * !  s i m i l a r  rv to::-. A l a s k a ’.s y ~  . l a w  -for. •' t h e - r p a y m e n t n  of 
m i n i m u m  w a g e s  , •- overtime-, c o m p e n s a  t i o n  ,:etc .'c .

A m e n d m e n t s  to the F a i r  L a b o r  S t a n d a r d s  Act..-in rl966_"_ 
s p e c i f i c a l l y  i n c l u d e d  h o s p i t a l s  o r  i n s t i t u t i o n s  " p r i m a r i l y  
e n g a g e d  in the ca r e  o f  the sick, the a g e d,  the m e n t a l l y  ill 
or d e f e c t i v e "  w i t h i n  the A c t ' s  c o v e r a g e .  S e c t i o n  14 of  the 
F L S A ,  the fe de r al  c o u n t e r p a r t  to the " h a n d i c a p p e d  workei-" 
p r o v i s i o n s  u n d e r  S t a t e  law, p e r m i t s  the p a y m e n t  of 
s u b m i n i m u m  wages to h a n d i c a p p e d  w o r k e r s  e n g a g e d  in t r a i n i n g  
o r  e v a l u a t i o n  p r o g r a m s ,  a n d  w o r k  a c t i v i t y  c e n t e r s .  T he  Act 
a u t h o r i z e s  the S e c r e t a r y  of L a b o r  to g r a n t  a c e r t i f i c a t e  of 
e x e m p t i o n -  -for., h a n d i c a p  w o r k e r s  ;in. a n u m b e r  o f  - d i f f e r e n t .  „ 
s i t u a t i o n s -; 1 and. at.: a w a g e  rate. non. less ■ chan 50  p e r  cent o f . _ 
the p r e v a i l i n g  m i n i m u m  wage. r e g u l a t i o n s  p r o m u l g a t e d -  
pux-suant to S e c t i o n  14 can be f o u n d  in 29 C . F .R . , p a r t s  524, 
5 25  a n d  529. '

T he  a p p l i c a t i o n  of the F a i r  L a b o r  S t a n d a r d s  A ct  to 
p a t i e n t  wo rk e rs  h as  b e e n  the s u b j e c t  of some l i t i g a t i o n .  In 
S o u d e r  v. Br e nn a n ,  367 F. Supp. 8 0 8  (D.D.C. 1 9 7 3 ) ,  the Act 
wa s he Id to a p p l y  to p a t i e n t  w o r k e r s  in •n o n - f e d e r a l  
h o s p i t a l s ,  hom es a n d  i n s t i t u t i o n s  for the m e n t a l l y  r e t a r d e d  
a n d  m e n t a l l y  ill. S i m i l a r l y ,  W e i d e n f  ell er v. K i dul. i s , 380
F. S u p p .  445 (E.D. ICS s - 1974*1 a p p l i e d  the F a i r  L a b o r
S t a n d a r d s  Act . m i n i m u m  w a g e  p r o v i s i o n s  to m e n t a l l y  
h a n d i c a p p e d  p e r s o n s  in p r i v a t e  b o a r d i n g  homes w h o  h a d  be en  
r e l e a s e d  to those h o m e s  f r o m  the State  D e p a r t m e n t  of P u bl ic  
W e l f a r e .  K i n g  v . C a r e y , 4 0 5  F. S u p p .  41 ( W . D . N . Y .  1975) he l d 
the F L S A  a p p l i c a b l e  to m i n o r s  w h o  were c i v i l l y  c o m m i t t e d  to 
s t a t e  c a m p s  after b e i n g  a d j u d i c a t e d  d e l i n q u e n t  a n d  in need 
o f  s u p e r v i s i o n .  O f  s i g n i f i c a n t  i m p o r t a n c e  is Vh^att v. 
S t i c k n e y  344.-F. Supp..u 373, 367,..(M.D.\ Al a.  ..1972) . affirmed, 
s u b - m o m  • W y a t t v v ; \ A d e r h o l t j i  -503W3F. 2 d V J.305LI5th-, ,Cir 19741.



h^al_c he l d rhe A c t  a p p l i c a b l e  Co Al ab am a ' s ca le  s c h o o l s  
d e s i g n e d  Co h a b i l i c a c e  die m e n t a l l y  r e L a r d e d ,  a n d  co 
p a l i e n c s  i n v o l u n t a r i l y  cornmicced Co A l a b a m a  m e n t a l  
i n s C i C u C i o n s .  Wy  a C C a d o p C e d  m i n i m u m  c o n s  L i CuC i ona 1 s t a n d a r d s  
for Che a d e q u a t e  t r e a t m e n t  o f  che m e n t a l l y  ill.

In e s t a b l i s h i n g  s t a n d a r d s  f o r  t h e r a p u t i c  w o r k  p r o g r a m s  
for the s e v er el y  r e t a r d e d ,  the W y a 11 c o u r t  held:

(1) P a t i e n t s  m a y  be r e q u i r e d  to p e r f o r m  
t h e r a p e u t i c  t a s k s  w h i c h  do n o t  i n v ol v e Lhe 
o p e r a t i o n  a n d  m a i n t e n a n c e  of the h o s p i t a l ,  

. p r o v i d e d  the s p e c i f i c  ta sk  o r  a n y  c h a n g e  in 
a s s i g n m e n t  is:

(a) an i n t e g r a t e d  part o f  the p a t i e n t ' s  
t r e a t m e n t  p l a n  a n d  a p p r o v e d  as a t h e r a p e u t i c  
a c t i v i t y  b y  a q u a l i f i e d  m e n t a l  h e a l t h  p r o­
f e s s i o n a l  r e s p o n s i b l e  for. s u p e r v i s i n g . t h e■ ' 
p a t i e n t ' s  t r e a t m e n t ^  • a n d

( b ) . s u p e r v i s e d  by a s t a f f ' m e m b e r  to 
o v e r s e e  the t h e r a p e u t i c  a s p e c t s  of the ac t iv i t y .

(2) P a t i e n t s  m a y  v o l u n t a r i l y  e n g a g e  in 
t h e r a p e u t i c  l a b o r  for w h i c h  the h o s p i t a l  w o u l d  
o t h e r w i s e  h a v e  to p a y  an e m p l o y e e ,  p r o v i d e d  
the s p e c i f i c  l a b o r  or a n y  c h a n g e  in l ab o r 
a s s i g n m e n t  is:

(a) an i n t e g r a t e d  pa r t o f  the p a t i e n t ' s  
t r e a t m e n t  p l a n  a n d  a p p r o v e d  as a t h e r a p e u t i c  
a c t i v i t y  by  a q u a l i f i e d  m e n t a l  h e a l t h  p r o­
fe s s i o n a l  r e s p o n s i b l e  s u p e r v i s i n g  the
p a t i e n t ' s  t r e a t m e n t ;  a.

(b) s u p e r v i s e d  by a 
o v e r s e e  the t h e r a p e u t i c  ; 
vity; an d

s t a f f  m e m b e r  to 
s p e c t s  of the a c t i -

(c) c o m p e n s a t e d  in a c c o r d a n c e  w i t h  the 
m i n i m u m  w a g e  l a w s  of the F a i r  L a b o r  S t a n d a r d s  
Act, 29 U . S . C . 1 2 0 6  as a m e n d e d  1966.

Id. at 381.

W y a t t  also
T T y  ill.m e n t a See

e s t a b l i s h e d  s i m i l a r  
344 F. Supp. 402.

s t a n d a r d s  f o r  the

T h e  a r g u m e n t  that p a t i e n t  w o r k  is t h e r a p e u t i c  for the 
p a t i e n t ,  and t h e r e f o r e  no t  t r a d i t i o n a l  " e m p l o y m e n t " ,  s ee m s 
to have had--li tt le- p e r s u a s i v e  - v a l u e - v i  th the courts.- .In 
S o u d e r v. B r e n n a n , s u p r a -,f J u d g e  R o b i n s o n  noted that:
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The f a l l a c y  of T h e  a r g u m e n t  chat the w o r k  
of the p a c l e n t - w o r k e r  is t h e r a p e u t i c  can be 
s e e m  in e x t e n s i o n  to ics l o gi ca l  e x tr e m e ,  
for the w o r k  of mos t pe ople, i n s i d e  an d  out 
of i n s t i t u t i o n s ,  is t h e r a p e u t i c  in the 
sense that it p r o v i d e s  a sense o f  a c c o m p l i s h­
ment,  s o m e t h i n g  to o c c u p y  the time, a n d  a 
m e a n s  Lo e a r n  o n e ' s  way. Yet that h a r d l y  
m e a n  that e m p l o y e r s  sh ou ld  pay w o r k e r s  less 
for w h a t  t h e y  p r o d u c e  for them. Id. at 813, 
n. 2 1 .

In i n t e r p r e t i n g  the F LS A, the c o u r t s  v i e w e d  the " e c o­
nom i c  r e a l i t y  t est",  a n d  n o t  the c o u n s e l o r / p a t i e n t  r e l a t i o n­
ship, as the k e y  to the a p p l i c a b i l i t y  of  the law. T h i s  tes t 
h o l d s  that -so .long as an i n s t i t u t i o n  d e r i v e s  a n y  c o n­
s e q u e n t i a l  e c o n o m i c  b e n e f i t  f r o m  the a c t i v i t y ,  an
e m p l o y e r / e m p l o y e e  r e l a t i o n s h i p  exists r a t h e r  c h a n  a 
t he ra pe utic, o n e T h u s , - ;  if a patient-.-, per forms, w o r k  for which, 
h e . v . o r s h e . :is . .in ..no way- h a n d i c a p p e d . a n d . r . f r o r o  w h i c h  the 
i n s t it u ti o n.  - derives-- a n y  economic.:cben.efit,-.. the • ec on om i c'  
r e a l i t y  t e s t  i s ' m e t  a n d  m i n i m u m  w a g e s  m u s t  be p ai d .

One can a r g u e  t h a t  S o u d e r ,  W e i n d e f e l l e r , W ya tt ,  et al. 
are d i s t i n g u i s h a b l e  b e c a u s e  those cases p r i m a r  i T y  i n v o l v e d  
i n d i v i d u a l s  w h o  h a d  b e e n  i n v o l u n t a r i l y  conrriitted to s t a t e  or 
p r i v a t e  i n s t i t u t i o n s .  W i t h  the e x c e p t i o n  of K i n g  v. C a r e y , 
ea ch  case i n v o l v e d  l o n g - t e r m  p l a c e m e n t  of p h y s i c a l l y  or 
m e n t a l l y  d i s a b l e d  p a t i e n t s  w h o  we re  r e q u i r e d  to p e r f o r m  
tasks of q u e s t i o n a b l e  t h e r a p e u t i c  valu e.  A l t h o u g h  che 1 9 6 6  
a m e n d m e n t s  to the F L S A  s p e c i f i c a l l y  e x t e n d e d  the c o v e r a g e  of 
the Act to h o s p i t a l s  a n d  m e n t a l  i n s t i t u t i o n s ,  n o t h i n g  in che 
l e g i s l a t i v e  h i s t o r y  s u g g e s t s  that C o n g r e s s  also i n t e n d e d  Lo 
co ver h a l f - w a y  h o u s e s  a nd  r e s i d e n t i a l  t r e a t m e n t  c e n t e r s .  It 
is c e r t a i n l y  tru e t h a t  the s e r v i c e s  p r o v i d e d  by- d r u g  a n d  
a l c o h o l  p r o g r a m s  a r e  d i s t i n c t l y  d i f f e r e n t  than t h o s e  
p r o v i d e d  b y  l a r g e  i n s t i t u t i o n s  for the m e n t a l l y  r e t a r d e d .

But  t he se  t e c h n i c a l  a r g u m e n t s  m ay  be of l i t t l e  v a l u e  in 
a v o i d i n g  the a p p l i c a b i l i t y  of the f e d e r a l  Ac t . W i t h o u t  
q u e s t i o n  the F a i r  L a b o r  S t a n d a r d s  Act has b e e n  b r o a d l y  
c o n s t r u e d  i n  f a vo r of  the e m pl o y e e ,  Gu lf  K i n g  S h r i m
C o m p a n y  v s. W i r t z ,  407 F . 2 d  308 (5th Cir. 1969) a n  
e x c e p t i o n l  to Tine A c t  are  to be s t r i c t l y  a n d  n a r r o w l y  
c o n s t r u e d .  B r e n n a n  vs. G r e a t  A m e r i c a n  D i s c o u n t  and C r e d i  t
C o m p a n y , I n c . , 4 77  F T T H  292 , cert. deniecfj Walker- v s .
B r e n n a n ^  4 T 4  U.S. 856. Q u e s t i o n s  of t r e a t m e n t  m o d a l i  ty 
aside , I w o u l d  be h a r d p r e s s e d  to a r g u e  that the b a s i c  p o l i c y  
c o n s i d e r a  r.iuns i n h e r e n t  in the S o u d e r  and- Wya 11 d e c i s i o n s  
are not a ^ s o  a p p l i c a b l e  to c l i e n t s  in l o n g - t e r m  r e s i d e n t i a l  
tr ea t me n t p r o g r a m s  s u c h  as the Ranch. -And too, the r e g u l a­
tions a d o p t e d  ..as a r e s u l t  of ‘S o u d e r -v.: B r e n n a n , s u p r a , ■ 
sug g e s t  that c l i e n t s  at ‘the Ranch' w i l l  be c o v e r e d  b y  7 che 

pat ion .-worker p r o v i s i o n s  of the FLSA.’



F o l l o w i n g  che c o u r t ' s  r u l i n g  in S o u d e r - v s .  B r e n n a n , Che 
U n i t e d  S t a t e s  D e p a r t m e n t  - o f  L a b o r  a d o p t e d  s p e c i f i c  
r e g u l a t i o n s  g o v e r n i n g  the e m p l o y m e n t  of p a t ie n t w o r k e r s  in 
h o s p i t a l s  and i n s t i t u t i o n s  at s o m e  s u b m i n i m u m  wa ge s.  See,
29 C . F . R .  Parts 524, 525 a n d  529. T h e s e  'regulations h a v e  led 
to g r e a t e r  c l a r i t y  on the issue, and are of some h e l p  in 
d e t e r m i n i n g  the a p p l i c a b i l i t y  of m i n i m u m  w a g e  p r o v i s i o n s  to 
c l i e n t s  at N u ge n s R a nc h.

29 C.F .R . 529 n o w  p r o v i d e s  a p r o c e d u r e  f or  the 
a p p l i c a t i o n  of a c e r t i f i c a t e  to e m p l o y  p a t i e n t  w o r k e r s  in 
h o s p i t a l  and i n s t i t u t i o n s  at s u b m i n i m u m  wages.  U n l i k e  
A l a s k a ' s  p a r a l l e l  p r o v i s i o n ,  h o w e v e r ,  the f e d e r a l  
r e g u l a t i o n s  i n t e r p r e t  the h a n d i c a p p e d  w o r k e r  p r o v i s i o n s  to 
i n c l u d e  p a t i e n t s  at " i n t e r m e d i a t e . c a r e  f a c i l i t i e s . . . h a l f - w a y  
h o u s e s  j-- res ident-ia 1 /c e n t e r s  for-., d r u g -1 add acts'- or . a l c o h o l i c s’, . 
a n d  the :-Tikewhether.-, l i c e n s e d  -ori-not v l i c e n s e d  29 ’ C .F-.R; .
5 2 9 . 2 ( c ) * * V \ :  1 *■ . •/ • . "

Th  e ' - : regul-ati-onswe mb o dy.^t-her*" e c o n o m i  c £  *r e a'lxiy " t e s t  i? r; h n d?r.c 
i n c l u d e  ':•%m a n y  r o f  w f t h o s e ^ f . a c t o r s r ^ a r  t-iculatede-slni W ya  tt '. a n d  
S o u d e r . ' Pa t i e n t >•;.w o r k e r 3 ? 3 ? w h o s e ; -a e a r n i n g - + ■  c a p a c i t y  r y is :.ir»ot1 ■:? 
i m p a i r e d  m u s t  be p a i d  the -s tatu t or y  ‘m i n i m u m * w a g e : -29'C.F.R.T.. 
5 2 9 . 4 ( a ) .  P a t i e n t s  w h o s e  e a r n i n g  c a p a c i t y  or p r o d u c t i v e  
c a p a c i t y  is i m p a i r e d  may  be p a i d  a s u b m i n i m u m  wage, b u t  o n l y  
a f t e r  one of four types o f  c e r t i f i c a t e s  are i s su e d to the 
f a c i l i t y  by  the S e c r e t a r y  of L ab o r.  A l t h o u g h  a program' ca n  
a s s e s s  the co st  of r o o m  a n d  b o a r d  a g a i n s t  the p a t i e n t ,  this 
a s s e s s m e n t  c a n n o t  co m e  in the fo rm  of  a d e d u c t i o n ' f r o m  the 
pa y otherx-jise to be m a d e  to the p a t i e n t .  29 C .F . R.  5 2 9 . 4(i).

/ - i , • i
—  T h i s  d i f f e r e n c e  in c o v e r a g e  b e t w e e n  the " h a n d i c a p p e d  
w o r k e r "  p r o v i s i o n s  of f e d e r a l  a nd  s ta t e l a w  p r e s e n t s  an  
i n t e r e s t i n g  l e g a l  q u e s t i o n .  B e c a u s e  f e d e r a l -  r e g u l a t i o n s ,  
i n c l u d e  r e s i d e n t i a l  ca re  c e n t e r s  for d r u g  a d d i c t s  a n d  
a l c o h o l i c s  w i t h i n  the d e f i n i t i o n  of " h o s p i t a l s  a n d  
i n s t i t u t i o n s " ,  one can p r e s u m e  th a t  S e c t i o n  14 of the F L S A  
was m e a n t  to cover- a l c o h o l i c s  w i t h i n  the m e a n i n g  of 
" h a n d i c a p p e d  w o r k e r " .  T h e  S t a t e  r e g u l a t i o n s ,  howeve*', 
s p e c i f i c a l l y  e x c l u d e  a l c o h o l i c s  and d r u g  a d d i c t s  f r o m  the 
c o v e r a g e  of A l a s k a ' s  " h a n d i c a p p e d  worker", p r o v i s i o n .  T h i s  
p r e s e n t s  a c o n f l i c t  with A.S. 2 3 . 1 0 . 1 4 5  w h i c h  r e a d s  that 
" terms u s e d  in [the A l a s k a  W a g e  and H o u r  Act] shall be 
d e f i n e d ,  w h e r e  a p p l i c a b l e ,  as th ey  are d e f i n e d  in the 
f e d e r a l  F a i r  L a b o r  S t a n d a r d s  A ct  of 1938, as a m e n d e d ,  or the 
r e g u l a t i o n s  a d o p t e d  -under ‘it." The  A l a s k a  S u p r e m e  C o u r t ' s  • 
ap pl Lea t i o n  - j.ofoc the:;*; p r e e m p t i o n ^ - p r i n c i p l e  ;• -to . l a b o r  ~:Tawy.a>,. 
h o w e v e r  s u g g  est-s .5 jtha frAthei^S t a te i-dL aw«-wi 1 1 ~apply, 1 W e b s t e r r
vs. B e c h t e l ,  ‘ 621 “P. 2d: 890 fi-( Alas:-. 1980):.



Th e F e d e r a l  D e p a r t m e n t  -of L a b o r  wil l treat pa t ie n t 
w o r k e r  s i t u a t i o n s  on a cas e by case basis. C o v e r a g e  of the 
F a i r  L a b o r  S t a n d a r d s  A c t  to p a t i e n t  w o r k e r  s i t u a t i o n s  has 
be en  a s s e r t e d  by the W a g e  and H o u r  a d m i n i s t r a t o r  in the 
f o l l o w i n g  s i t u a t i o n s :  a h o n e  for e m o t i o n a l l y  d i s t u r b e d
c h i l d r e n  (W H  A d m  Op, J u n e  7, 1967); a school for the
m e n t a l l y  r e t a r d e d  (WH A d m  Op, J u ' y  11, 1967); a ho m e  for the 
b l i n d  (WH A d m  Op, J u n e  16 , 1967 ); a home  for the <sged (PH
A d m  Op, J u l y  18, 1967); a n u r s i n g  h o m e  (WK-286, A u g u s t  27,
1974); a r e s i d e n t i a l  r e h a b i i i c a t i o n  c e n t e r  (WH A d m  Op, 
O c t o b e r  20, 1967); and a c o m m u n i t y  h e a l t h  c e n t e r  o p e r a t i n g  a 
d r u g  . ab us e d e t o x i c a t i o n  u n i t ,  a r e s i d e n t i a l  care f a c i l i t y  
and three h a l f - w a y  h o u s e s  ( W H- 25 6,  F e b r u a r y  27, 1974).
H o w e v e r ,  the c o u r t s  an d the W a g e  and H o u r  D i v i s i o n  h a v e  
foun.d the A c t  n ot  a p p l i c a b l e  to the f o l l o w i n g  i n s t i t u t i o n s :  
a' c h i l d r e n ' s  h o m e  (C r i t c h l o w  vs. C h i l d r e n ' s  H o m e
A s s o c i a t i o n , 22 W H  C a s e s  203, (D.C. Ohio) ) ; i p o o r  R o u s e
w h e r e n o  L m e d i c a l  s e r v i c e s  w e r e ... r e n d e r e d  (Hod g s o n  vs. 
H a r r i s o n  ̂ County ,7-'22 W H  ~ C a s e s  ••• 76 ,•-• ( 3 th Cir. 1976))"; a ho m e 
f or  n e g l e c t e d  c h i l d r e n  ( W H L A d m  0 p ,‘J u n e  7, 1967); a h o m e  for.' 
u n n ^ r r i e d  mothers--! W H ' F A d m  ?O p , V J u n e  .-7-, 1967); a r e t i r e m e n t
h o m e  (WH A d m  Op, D e c e m b e r  6 , 1968, V’H-21 6,  A pr il  30, 1973); 
an d a r e l i g i o u s  o r p h a n a g e  (WH A d m  Op, F e b r u a r y ,  1968).

A d m i n i s t r a t i v e  i n t e r p r e t a t i o n s  by  the Wa g e a n d  H o u r  
D i v i s i o n  h a v e  c o n s i s t e n t l y  a p p l i e d  the e c o n o m i c  r e a l i t y  test 
to Che d e t e r m i n a t i o n  of w h e t h e r  or not an e m p l o y e r / e m p l o y e e  
r e l a t i o n s h i p  exist s in a w o r k  t h e r a p y  p r o g r a m .  A c c o r d i n g l y ,  
a p a t i e n t  e n t e r s  i n t o  ar, e m p l o y m e n t  r e l a t i o n s h i p  w h e n  
e n g a g e d  in the o r d i n a r y  m a i n t e n a n c e ,  p a t i e n t  care, o f f i c e  
w o r k  a n d  oth er - a c t i v i t i e s  that are p e r f o r m e d  in the
o p e r a t i o n  o f  an i n s t i t u t i o n ,  but d o e s  not b e c o m e  an e m p l o y e e  
w he n  p e r f o r m i n g  p e r s o n a l  h o u s e k e e p i n g  c h or e s in hi s  or h e r  
i m m e d i a t e  l i v i n g  q u a r t e r s .  H o w e v e r ,  the c l e a n i n g  o f  c o m m o n  
h a l l w a y s ,  k i t c h e n  o r  d i n i n g r o o m  d e t a i l ,  garbage' d et ail,, 
etc., fall w i t h i n  the o r d i n a r y  m a i n t e n a n c e  of a f a c i l i t y  a n d  
t h e r e f o r e  i n v o l v e  a n  e m p l o y m e n t  r e l a t i o n s h i p .  (Opinion.
W H - 3 7 5 ,  s i g n e d  by W a g e  H o u r  A d m i n i s t r a t o r  Fvonald J. J a m e s ,  
M a r c h  1, 1976.)

T h e  d e v e l o p m e n t  o f  i n d i v i d u a l  r e h a b i l i t a t i o n  p l a n s ,  a n d  
an i n t e n t i o n  to r e h a b i l i t a t e  c l i e n t s  for the u l t i m a t e
p u r p o s e  of e n t e r i n g  the c o m p e t i t i v e  labor m a r k e t , does not 
of i t s e l f  ma k e  a p a t i e n t  e n g a g e d  in w o r k  a n o n - e m p l o y e e
u n d e r  the Act. The c r i t i c a l  f a c t o r  in. d e t e r m i n i n g  the
e m p l o y m e n t  r e l a t i o n s h i p  is the c o n s e q u e n t i a l  e c o n o m i c
b e n e f i t  to the i n s t i t u t i o n .  ( O p i n i o n  Wll-334, s i g n e d  by
A c t i n g  W a g e  H o u r  A d m i n i s t r a t o r  W a r r e n  D. L a n d i s ,  A p ri l  18,
1 97 3. )
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Of s i g n i f i c a n t  i m p o r t a n c e  is an a d m i n i s t r a t i v e  o p i n i o n  
on the Act's a p p l i c a b i l i t y  to a r e s i d e n t i a l  d r u g  abuse 
tre atment  p rogram . T h e  W a g e  and H o u r  D i v i s i o n  held that a 
r e s i d e n t i a l  care p r o g r a m  w h i c h  se eks to e s t a b l i s h  a " f a m i l y  
s et t in g"  for t r e a t m e n t  o f  pe rs ons wit h d r u g  p r o b l e m s  w o u l d  
not be c o n s i d e r e d  to i n v o l v e  an e m p l o y m e n t  r e l a t i o n s h i p  
u nd er  the Act betv;een the r e s i d e n t s  a nd  the i n s t i t u t i o n  
where :

(1 ) the w o r k  p e r f o r m e d  by the r e s i d e n t  is 
that w h i c h  is o r d i n a r i l y  c a r r i e d  on on a 
d a i l y  b a s i s  in a p r i v a t e  ho m e a nd  is .not 
for the e c o n o m i c  b e n e f i t  of the s tate or 
local g o v e r n m e n t  en ti t y,  but s o l e l y  f o r  the 
m u t u a l . b e n e f i t  o f  the o c c u p a n t s  o f  the h o m e  
( i n s t i t u t i o n ) ;  . :

(2 ) k-res id en ts  . d o - no t : pe rf orm, w o r k ,  a c t i v i t i e s  , 
w h i c h  w o u l d ' o r d i n a r i l y - b e  performed.:by .full 1T 
time e m p l o y e e  S--of the'-institution /.sot t h a t  „ -■ 
there is n o  d i s p l a c e m e n t  ‘of-: r e g u l a r ^ f u l l  time-'-*’ 
em p l o y e e s  t h r o u g h  s u b s t i t u t i o n . o f  r e s i d e n t  
w o r k e r s ;  ••

(3) r e s i d e n c e  in the i n s t i t u t i o n  and perfor-, 
m a n c e  of a c t i v i t i e s  by the o c c u p a n t s  is short 
te rm  ( u s u a l l y  no more t h a n  a y e a r )  as o p p o s e d  •• 
to g e n e r a l l y  l o n g  term o c c u p a n c y  in s u c h  
i n s t i t u t i o n s  as those c o n c e r n e d  w i t h  the

, . , m e n t a l l y . i l l t h e - m e n t a l l y ,  r e t a r d e d ,  .the
• aged, or t h e : t e r m i n a l l y  ill;

(4) the i n s t i t u t i o n  is r e l a t i v e l y  s m a l l ,  
h o u s e s  a l i m i t e d  n um b er  of  r e s i d e n t s  and. lias 
no p a i d  s t a f f  o t h e r  tha n c o u n s e l o r s .  i

O p i ni on  W H - 3 1 7 ,  s i g n e d  b y  A c t i n g  W a g e  H o u r  A d m i n i s t r a t o r  
W a r r e n  D. L a n d i s ,  M a r c h  28, 1975.

In t h a t  O p i n i o n ,  Lhe W a g e  a n d  H o u r  D i v i s i o n  d e t e r m i n e d  
that m a n y  of the i n s t i t u t i o n s  i n v o l v e d  in d r u g  a b u s e  
t r e a t m e n t  m a y  w e l l  h e  o u t s i d e  the p u r v i e w  of the F a i r  L a b o r  
S t a n d a r d s  A c t  in so f a r  as a p p l i c a t i o n  of  the l a w  to p a t i e n t  
workers is c o n c e r n e d . H o w e v e r ,  the D i v i s i o n  r e a f f i r m e d  its 
p r i n c i p l e  of d e c i d i n g  ea ch  case on a ca se  by c a s e  b asis.

In l i g h t  of t h e s e  s t a n d a r d s ,  p a r t i c u l a r l y  those d i s ­
cussed in W H  A d m  O p - 3 1 7 .  I d o  not b e l i e v e  the R a n c h  is u n d e r  
any o b l i g a t i o n  to p a y  clients- for g e n e r a l  h o u s e k e e p i n g  
chores, p r o v i d e d  t h a t  Che w o r k  d o e s  .not d i s p l a c e ,  r e g u l a r  
c u s t o d i a  1 - c m p l p y e e s  v ̂  Bo th  .:the .f e d e r a  1 .* r e g u l a t  ions ys and:*.-.the 
int e rp r e ta C i ve op i ni ons-v-of > • the e:Wage n ' a n d v  H o u r  v>Divi si o n  , 
indi ca te  that p e r s o n a l  h o u s e k e e p i n g  c h o r e s  are n o t  c o v e r e d  
by the Act. S e c , e . g . , 29 C.F.R. 5 2 9 . 2 ( d ) .
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W h e t h e r  o r  not the* f a r m i n g  a c t i v i t i e s  p e r f o r m e d  by 
c l i e n t s  at the R a n c h  m e e t s  the " e c o n o m i c  r e a l i t y  t e s t "  is an 
open q u e s t i o n .  A p r e s u a s i v e  a r g u m e n t  can be m a d e  that this 
w o r k  do e s not r e s u l t  in any e c o n o m i c  b e n e f i t  to che p r o g r a m .  
L e o n a r d  w o u l d  u n d o u b t e d l y  w e e d  the g a r d e n  and feed the ho g s 
r e g a r d l e s s  o f  w h e t h e r  or not c l i e n t s  as sise in those 
e f f o rt s . The p r o g r a m  has n o  i n t e n t i o n  of e i t h e r  r a i s i n g  
crops or l i v e s t o c k  f or pr of it , and the i m p a c t  to Che p r o g r a m  
of a r e d u c e d  food  b u d g e t  w i l l  be m i n i m a l  at best. It is 
p r o b a b l y  true Chat the co s ts  of r a i s i n g  f re s h p r o d u c e  is 
g r e a t e r  Chan a n y  e x p e n s e  to the p r o g r a m  for the p u r c h a s e  of 
such f oods, c o n s i d e r i n g  t he i r w h o l e s a l e  p ri c e,  a n d  the l a r g e  
v o l u m e  of .foo d st u ff s w h i c h  will be d o n a t e d  to the R a n c h .  
N o n e t h e l e s s ,  t h e r e  m a y  be a r e a l  s a v i n g s  to the p r o g r a m  w i t h  
the r a i s i n g  o f  l i v e s t o c k .  T h e  n u m b e r  of ho gs  r a i s e d  and 
s l a u g h t e r e d  at ■ the R a n c h  m a y  we ll  be c h e a p e r  than the c o s t  
of p u r c h a s i n g  p o r k  w h o l e s a l e .

I a m  -itroubl e d ^ t h o u g h  -by t the '-maintenance j^r enova tion - a n d  
c o n s t r u c t i o n ~ ;w o r k ? - . w h i c h t c l i e n t s r  .at « i N u g e n s • .vRarich<-vwill *•.be 
p e r f o r m i n g T - C h i s  year-jfl^and-.dLn- :comingvr.years.; •-Although-: this 
w o r k  is  no  d i f f e r e n t  in' k i n d  to the h o u s e k e e p i n g  c hores  a nd  
the g a r d e n  c h o r e s  th a t  c l i e n t s  and s t a f f  w i l l  h e  p e r f o r m i n g ,  
it d o e s  p r o v i d e  an e c o n o m i c  b e n e f i t  to the p r o g r a m .  If 
c l i e n t s  at N u g e n s  R a n c h  p a i n t  the. e x t e r i o r  of  the m a i n
b u i l d i n g  d u r i n g  the su mmer, this wi ll  r e s u l t  in a 
s u b s t a n t i a l  s a v i n g s  to the p r o g r a m  c o m p a r e d  to the c o s t s  of 
c o n t r a c t u a l  lab or .  T h e  same can be  s a id  for m i n o r  r e n o­
v a t i o n s  in die . i n t e r i o r  o f  the b u i l d i n g ,  and the 
c o n s t r u c t i o n  o f  f e n c e s ,  sheds, etc., on the l-and s u r r o u n d i n g  
the b u i l d i n g r  I b e l i e v e  that, -.on its f a c e  p. this type o f ' w o r k -  
t h e r a p y  p>meets t h e L . " e c o n o m i c  • r e a l i t y  _-test" . a n d . t h e r e f o r e ,  
r e q u i r e s  the p a y m e n t  o f  wages.

A r g u a b l y ,  the p r o g r a m ' s  e n t i r e  w o r k - t h e r n p y  p l a n  c o u l d  
slip p a s t  f e d e r a l  c o v e r a g e  u n d e r  die " f a m i l y  s e t t i n g "
e x c e p t i o n  o u t l i n e d  in WH A d m  O p - 3 1 7 .  T h e  R a n c h  c e r t a i n l y
seeks, to e s t a b l i s h  a f a m i l y  a t m o s p h e r e ,  a n d  has d e s i g n e d  its 
w o r k  p r o g r a m s  s o l e l y  fo r the m u t u a l  b e n e f i t  of its c l i e n t s .  
But t h r e e  p r o b l e m s  m a y  p r e c l u d e  die p r o g r a m  f r o m  o b t a i n i n g  
the p r o t e c t i o n  of W H  A d m  O p - 3 1 7 :  (1) some o f  the w o r k  (e.g., 
the r e n o v a t i o n  a nd  m a i n t e n a n c e )  wi ll  d i s p l a c e  o u t s i d e  
c o n t r a c t o r s  w h o  w o u l d  o t h e r w i s e  be h i r e d  to p e r f o r m  die 
work; (2) s o m e  c l i e n t s  wil l r e s i d e  at the R a n c h  on a 
" l o n g - t e r m "  b a s i s  , 
facility.'s c a p a c i t y  to 
of a p a i d  s t a f f  o t h e r  
is not a " r e l a t i v e l y  
that O p i n i o n .

that is, m o r e  than one 
treat 48 c l i e n t s ,  
than c o u n s e l o r s  m a y  
s m a l l "  i n s t i t u t i o n

y e a r ; a n d  ( 3 ) • the 
a n d  its e m p l o y m e n t  
well m e a n  that it 
as e n v i s i o n e d  by
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I have d i s c u s s e d  this sp e ci f ic  m a t t e r  with Ms. K at h y 
Ma lo n ey ,  a p a t i e n t - w o r k e r  s p e c i a l i s t  for the R e g i o n a l  O f f i c e  
of the l’ag e  and H o u r  D i v i s i o n  of the D e p a r t m e n t  of L a b o r  in 
Sea ttle. It is h e r  o p i n i o n  that che R a n c h  is s i m p l y  too 
large of a n ' o p e r a t i o n  —  m e a s u r e d  by the size of its b u d g e t ,  
n umber of c l i e n t s ,  a n d  n u m b e r  of fu ll t im e  s t a f f  —  to be 
c o n s i d e r e d  a ’’f a m i l y "  t y p e  p r o g r a m .  She di d * r e c o m m e n d ,  
h o w e ve r , that the R a n c h  a p p l y  for a c e r t i f i c a t e  to pay 
s u b m i n i m u m  w a g e s  to c l i e n t s  e n g a g e d  in w o r k  t hera py , d e p e n d­
ing on the r e s u l t s  o f  the a p p l i c a t i o n  of state la*.;.

This l e a d s  m e  to a d i s c u s s i o n  o f  the final i ssue,  that 
is, the p r o b l e m s  o f  d u a l  c o v e r a g e  u n d e r  State and F e d e r a l  
law.

(c ) T h e  D u a l  A p p l i c a t i o n  of  S t a t e  and F e d e r a l  L a w  to 
the Pr o gr a m!  N u g e n s  R a n c h ,  as an e m p l o y e r  In the SfcaLe, is 
cl early o b l i g a t e d  by the A l a s k a  W a g e  and H o u r  A ct  to p a y  its 
e mp l o y e e s  a wage' at l e a s t  $ . 5 0  an h o u r  h i g h e r  - t h a n  the 
f e d e r a l  minimum'^' / w a g e . As I ha v e d i s c u s s e d ,  h o w e v e r , -  the 
State Act d o e s ~ HYf6‘t" tell us w h e t h e r  pati e n t - w o r k e r s  'are 
" e m p l o y e e s "  u n d e r  the Act. All the Act does is e x c l u d e  fro m 
the d e f i n i t i o n  of " h a n d i c a p p e d  w o r k e r "  those i n d i v i d u a l s  
u n d e r g o i n g  t r e a t m e n t  in a l c o h o l i s m  r e h a b i l i t a t i o n  p r o g r a m s ,  
thus p r e c l u d i n g  the R a n c h  f r o m  p a y i n g  a s u b m i n i m u m  w a g e  to 
its c l i e n t s ,  if t h o s e  c l i e n t s  are d e e m e d  to be " e m p l o y e e s "  
by  v i r t u e  of  t h e i r  w o r k  th e ra p y.

F e d e r a l  l a w  has a d i f f e r e n t  scheme, h o w e v e r .  P a t i e n t  
w o r k e r s  have b e e n  d e e m e d  to be " e m p l o y e e s "  u n d e r  the F a i r  
L a b o r  S t a n d a r d s :-Xct w h e n  a n d  if the w o r k  t h e r a p y  t h e y  are 
e n g ag ed  in meets' the " e c o n o m i c  r e a l i t y  test". U n d e r  c e r t a i n  
c i r c u m s t a n c e s  a n d  w i t h  p r o p e r  a u t h o r i z a t i o n ,  patient.-workers 
may  be pa id  a s u b m i n i m u m  w a g e  p u r s u a n t  to S e c t i o n  14 of the 
FLfA, 29 U . S . C .  21 4 -- the " h a n d i c a p p e d  w o r k e r "  p r o v i s i o n  of 
the Act.

T hus, i f N u g e n s  R a n c h  is c o v e r e d by the F L SA, t h e r i  

are, at l e a s t ,  s p e c i f i c  g u i d e l i n e s  for the a p p l i c a t i o n  of 
the A ct to p a t i e n t - w o r k e r s , a n d  p r o c e d u r e s  f o r  the 
a u t h o r i z a t i o n  o f  the p a y m e n t  of s u b m i n i m u m  w a g e s  to c l i e n t s .  
But the s p e c i f i c  a p p l i c a t i o n  of federal law will d e p e n d  on 
tliree f a c t o r s :  (1 ) w h e t h e r  o r  not state l aw  i m p o s es  a h i g h e r  
st an dard; (2) w h e t h e r  or not Nug ens R a n c h  is a c t u a l l y  
c o v e r e d  by the F L S A  an d;  (3) w h e t h e r  or not F L S A  c o v e r a g e  
can be a s s e r t e d  g i v e n  the c o n s t i t u t i o n a l  l i m i t a t i o n s  i m p o s e d  
by N a t io n al  L e a g u e  of  C i t i e s  v. U s e r y , 436 U.S. 833 (1976).



Ir lhe A l a s k a  W a g e  a n d  H o u r  A c t  is hfeld Lo a p p l y  Lo Lhe 
wo r k therapy p r o g r a m  at Lhe Ran ch ,  and if 8 A A C  15 . 12 0 (e ) 
and (f) are i n t e r p r e t e d  Lo p r o h i b i t  lhe p a y m e n t  of 
s u b m i n i m u m  w a g e s  to c l i e n t s ,  then the R a n c h  will he 
o to pay the s t a t u t o r y  m i n i m u m  wa g e  to c l i en t s
( $5 . 85/hour) r e g a r d l e s s  of the more r e l a x e d  p r o v i s i o n s  of 
f ed e r al  law. -W e b s t e r  v . B e c h t e l ,  s u p r a .

On  tlie o t h e r  h a n d ,  it is p o s s i b l e  (but e x t r e m e l y  
u n l i k e l y )  that the " h a n d i c a p  w o r k e r "  p r o v i s i o n s  of the 
A l a s k a  Act are i n t e r p r e t e d  to i n c l u d e  p a t i en t w o r k e r s  at 
re sidential t r e a t m e n t  f a c i l i t i e s ,  not wi thsCan d i n g  the 
.•.anguage in 8 A A C  1 5 . 1 2 0 ( f ) .  If that were to h a p p e n ,  the 
f e d e r a l  r e g u l a t i o n s  i s s u e d  p u r s u a n t  to S e c t i o n  14 o f  the 
F a i r  L a b o r S t a n d a r d s  A c t  will p r o  ha'" ly a p p l y  to o b t a i n i n g  
the s u b m i n i m u m  w a g e  c e r t i f i c a t e  f r o m  t h e :S t a t e  D e p a r t m e n t  of 

’ Labor.  The' S ta t e r e g u l a t i o n s ,  8 A A C  1 5 . 1 20 , r e f e r  to the 
f e d e r a l  r e g u l a t i o n s ,  29 C . F . R .  Par t 525, for securingv_-an. 
appLicati-on= ■tor- ; e r n p l o y a  ---person*-at v-less •-th'ah.-z^he-^mini-muiTr 
w a g e  r- - " .

If it is . d e t e r m i n e d ,  however,- th.3 t n e i t h e r  the m i n i m u m  
w a g e  p r o v i s i o n s  of  S t a t e  law, nor  the h a n d i c a p  w o r k e r  
p r o v i s i o n s  of S t a te  law, apply Lo w o r k  t h e r a p y  p r o g r a m s  at 
Nugens Ranch, one m u s t  then a n s w e r  Lhe q u e s t i o n  o f  w h e t h e r  
the F L S A  covers the R a n c h .

F o r  the p r o g r a m  to be c o v e r e d  u n d e r  Lhe F a i r  L a b o r  
S t a n d a r d s  Act, N u g e n s  R a n c h  m u s t  be d e e m e d  to be a 
" e n t e r p r i s e "  w h i c h  is " e n g a g e d  in commerce".* W i t h  the 1966 
a mend men t s to the - A c t ,  C o n g r e s s  e x p a n d e d  the j 'defini. ti o n vof 
"enterprise";, to V i n c l u d  e h o s p i t a l s ,  a n d  ot h e r  .Lea 1 th • care: 
facilities.* 2 9 ’C. F . R .  529 c l a r i f i e s  the d e f i n i t i o n  of
h o s p i t a l s  and i n s t i t u t i o n s  to i n c l u d e  h a l f - w a y  h o u s e s  an d 
r e s i d e n t i a l  a l c o h o l i s m  a n d  d r u g  t r e a t m e n t  p r o g r a m s .  Bu t 
c o v e r a g e  u n d e r  the " e n t e r p r i s e "  d e f i n i t i o n  is not 
s u f f i c i e n t s s i n c e  the p r o g r a m  must also be  c o n s i d e r e d  an  
e n L e r p r i s e  " e n g a g e d  in coinrierce".

A l t h o u g h  a c t i v i t i e s  at the R a n c h  w i l l  n o t  i n v o l v e  
t r a d i t i o n a l  n o t i o n s  of i n t e r s t a t e  c o m m e r c e ,  i.e., the i n t e r­
state t r a n s f e r  of c l i e n t s  a nd  g o o d s ,  the ter m " c o m m e r c e "  as 
d e f i n e d  in the F L S A  is b r o a d  e n o u g h  to i n c l u d e  even the most 
m i n i m a l  a c t i v i t i e s  that m i g h t  cross state l in e s.  In 
A d m  O p - 2 5 6  ( s i g n e d  by  W a r r e n  D. L a n d i s ,  A c t i n g  
A d m i n i s t r a t o r ,  W a g e  a n d  H o u r  D i v i s i o n ,  F e b r u a r y  27, 1974 ),
the W a g e  and H o u r  D i v i s i o n  i n d i c a t e d  that the u s e  of  
i n t e r s t a t e  m a i l s ,  t e l e p h o n e ,  a n d  o t h e r  i n s t r u m e n t a l i t i e s  of 
c o n m s r c e  by a conn.unity heal fh c e n t e r  for the p u r p o s e  of 
o b t a i n i n g  i n f o r m a t i o n  a b o u t  c l i e n t s  was s uf f i c i e n t ,  .to 
t r i g g e r  - c o v e r a g e  u n d e r  the A c t .  In _ N a r s h a l  -v. S u n s h i h e r - a n d > 
Leisure,- -Inc.y  . 2 5 T.'WH..Cases : 80 . (M.D. i.Fla...- l‘9B0).j. ra rest-home^
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lor the aged w as  d e e m e d  to be a " e n t e r p r i s e  e n g a g e d  in 
c o m m e r c e "  -simply by v i r t u e  of the s t a f f ' s  use a n d  p u r ch a se  
of f o o d s t u f f s  w h i c h  had c r o s s e d  i n t e r s t a t e  lines. T h us ,  even 
t h o u g h  Lhe p r o g r a m  is c o m p a r a t i v e l y  small, and will be 
w o r k i n g  an d  r e f e r r i n g  w i t h  c l i e n t s  e n t i r e l y  w i t h i n  the State 
o f  A l a s k a ,  the d e f i n i t i o n  of " c o m m e r c e "  is so b r o a d  that it 
b r i n g s  the p r o g r a m  w i t h i n  the am,bit of the F a i r  L a b o r  
S t a n d a r d s  Act.

But the a u t h o r i t y  of C o n g r e s s  to pass r e m e d i a l  
l e g i s l a t i o n  b a s e d  o n  the c o m m e r c e  c l a u s e  of the C o n s t i t u t i o n  
w h i c h  has the e f f e c t  o f  i n f r i n g i n g  on r e s p o n s i b i l i t i e s  '• 
t r a d i t i o n a l l y .  d e l e g a t e d  to the' s t a t e s  is n o w  in q u e s t i o n . •• 
T h e  p a s s a g e  of the 19 66  ’an d  • 1974 ';a m e n d m e n t s -  to the F a i r  * 
L a b o r  S t a n d a r d s — - A c t , w h i c h -’- i n c l u d e d  • s t a t e  g o v e r n m e n t  
e m p l o y e e s  w i t h i n  the c o v e r a g e  -of‘; the • Act “(as well as h o s ­
p i t a l s  and-, o th er  ' i n s t i t u t i o n s )  . .triggered. L t w o  -- .si gni£«i can Car­
ca s e s  . - In .-the ---firs t s-.-ca s ey^FJafcy l a h d ^ s  v^VJir-t z i-z 3 9 8 f' U . S .T18 3 t

-- ♦. . Aii.  i ji r-j • • •.___._____■

pu
r e v e r s e d  l->its‘ p o s i t i o n  in W i r t z ,~ f i n d i n g  that the 1974 
am en d m e n t s ,  to the F a i r  L a b o r  S t a n d a r d s  Act v i o l a t e d  the 10th 
A m e n d m e n t .  N a t i o n a l  L e a g u e  o f  C i t i e s  vs. U s e r y , 4 2 6  U. S.  833 
( 1976 ) held that w a g e  a n d  h o u r  d e t e r m i n a t i o n s  w i t h  r e s p e c t  
to

f u n c t i o n s  ... w h i c h  st a te  and l o c a l  g o v e r n­
me n t s  are c r e a t e d  to p r o v i d e ,  ( i n c l u d i n g )
s e r v i c e s  .. . w h i c h  the -sta t e s i h a v e  =• t r a d i  tio nal~i-

. . . • l y 3 a f f o r d e d ' • t o ' t h e i r - c i t i z e n s -  -

were  - m a t t e r s  e s s e n t i a l ,  to theb s e p a r a t e  a n d  I n d e p e n d e n t  
e x i s t e n c e  o f . - these g o v e r n m e n t s  an d t h e r e f o r e  b e y o n d  the 
r e a c h  of C o n g r e s s i o n a l  p o w e r  u n d e r  the c o m m e r c e  c l a u s e .  
N a t i o n a l  L e a g u e , s u p r a  at 851. By- o v e r r u l i n g  W i r t z , the 
'ou rt i m pl i ci  tly i n c l u d  ed the o p e r a t i o n  of p u b l i c  s c h o o l s ,  
-.ospitals a n d  h e a l t h  ca re  i n s t i t u t i o n s  w i t h i n  the c a t e g o r y  
£ t r a d i t i o n a l  g o v e r n m e n t a l  f u n c t i o n s .  N a t i o n a l  L e a g u e
he re f ore . s u g g e s  ts t h a t  it is i m p e r m i s s i b l e  t o r  cNe f e d e ra  1
o v e r n m e n t  to pas s 
oca l h e a l t h  c a r e  
jn ded by the s ta te

w a g e  a n d  h o u r  l e g i s l a t i o n  a f f e c t i n g  a 
p r o g r a m  s u c h  as N u g e n s  R a n c h  w h i c h  is 
a n d  s e r v e s  an i m p o r t a n t  s t a t e  f u n c t i o n .

The o n l y  two c o u r t s  w h i c h  have a d d r e s s e d  the 
.pi i c a b i l i t y . of N a t i o n a l  L e a g u e  to loca l h e a l t h  care 
•ograms' are d i v i d e d  on  the issue. In W i l l i a m s  v s. E a s t s i d e  
ntal H e a l t h  C e n t e r ,  25 W H  C as es 119 CN.ul A l a . J 
T 3“._that the N a t i o n a l  L e a g u e  d e c i s i o n

the C o u r t
  _____  p r o h i b i t e d - - - t h e  - t

n l i c a t i o n  of. the F a i r  L a b o r ' S t a n d a r d s  -■ A c t r  to - a c o m m u n i t y  t v  
nt al  — -hea 1 th -1-c en te r-vr~+ f in d i ri gp^-ptha t^T"th e’w-c are of oamejn tal^-’>- 
pi'£hts -.was.ta >npover^-tradiCioholly--delegated^.- to '■ t h e -- s t a t e s  " 1



w i t h i n  Lhe m e a n i n g  of N a t i o n a l  L e a g u e .  In R i c h ) a n d  C ou n ty  
A s s o c i a t i o n  v s . M a r s h a l , 2~S W.H. C as e s -142 (7ch Cir. IV^YT
the^ Court r e a c h e d  a cfifferenc c o n c l u s i o n ,  f i n d i n g  that the 
N a t i o n a l  L e a g u e  d e c i s i o n  d i d  not p r o h i b i t  the a p p l i c a t i o n  of 
trie F a i r  L a b o r  S t a n d a r d s  Act to a priv at e,  n o n - p r o f i t  
c o r p o r a t i o n  w h i c h  o p e r a t e d  a r e s i d e n t i a l  h o m e  for m e n t a l l y  
r e t a r d e d  adu lt s . -The 9th C i r c u i t  b a s e d  its d e c i s i o n  on the 
fact that the g r o u p  h o m e  in q u e s t i o n  was p r i v a t e ,  and 
a l t h o u g h  fun de d by the state, o p e r a t e d  its p r o g r a m  i n d e p e n­
dent of state c o n t r o l .

The d e s c r i p t i o n  of  the p r o g r a m  i n v o l v e d  in the R i c h l a n d  
c as e  se ems m o r e  s i m i l a r  to the a c t u a l  o p e r a t i o n  of the R a n c h  
tha n the m e n t a l  h e a l t h  f a c i l i t y  in A l a b a m a  i n v o l v e d  in the 
W i l l i a m s  c a s e . O n e  d i f f e r e n c e ,  h o w e v e r ,  w h i c h  may be  s i g n i -  
t icant, is the f a c t  that A . S ? 4 7 . 3 7 . 0 1 0  et. s e q . e s t a b l i s h e s  
a s ch em e  of s i g n i f i c a n t  st at e  c o n t r o l  o v e r  the~ opera t i o n  and 
a p p r o v a l  of l o c a l  a l c o h o l i s m  p r o g r a m s ._ Th i s e x t e n t .o f - s t a t e  
regulation:.:.appeared-:--To be a p e r s u a s i v e  • factor?.-rfojiror the': 
W i l l i a m s -.-court. in  - r u li n g that -.the o p e r a t i o n  of a mental, 
h e a l t h - c e n t e r  b y u a  p r i v a t e - - n oh - pr of i t c o r p o r a t i o n  s e r v e d  an 
i n t e g r a l  g o v e r n m e n t a l  f u n c t i o n  a n d  was t h e r e f o r e  i m m u n e  f r o m  
F L S A  c o v e r a g e  b y  v i r t u e  o f  N a t i o n a l  L e a g u e .  Thi s 
j u r i s d i c t i o n ,  h o w e v e r ,  will be b o u n d  by the n o l d i n g  in 
Ri c h ia n d , n o t w i t h s t a n d i n g  J u d g e  F r y e ' s  w e l l  r e a s o n e d  d i s s e n t  
in that case, a n d  the c o n t r a r y  h o l d i n g  in W i l l i a m s  v. 
E a s t s i d e  M e n t a l  H e a l t h  C e n t e r , s u p r a .

The I m p a c t  o n  the P r o g r a m  a nd  the S tate

A n y  r e q u i r e m e n t :  that a m i n i m u m  w a g e ,  or s u b m i n i m u m  w a g e  
must: be. paid, b y  the " R a n c h  to -clients e n g a g e d  in the w o r k  
t h e r a p y  opens a P a n d o r a ' s  b o x  for the p r o g r a m .  The c r e a t i o n  
of  an " e m p l o y m e n t "  r e l a t i o n s h i p  w i t h  48 c l i e n t s  p r e s e n t s  a 
s i g n i f i c a n t  a d m i n i s t r a t i v e  b u r d e n  w i t h  r e s p e c t  to p a y r o l l  
taxes, w o r k e r ' s  c o m p e n s a t i o n ,  u n e m p l o y m e n t  i n s u r a n c e  a n d  the 
like. Its l i k e l y  t h a t  a n e w  e m p l o y e e  p o s i t i o n  w o u l d  n e e d  to 
be a d d e d  to h a n d l e  a c c o u n t i n g  and adinini s Lra tive w o r k  
r e l a t e d  to the p a y r o l l -  The R a n c h  wi l l  a l s o  f a c e  an a n nu al  
a d m i n i s t r a t i v e  r e v i e w  a nd  a p p l i c a t i o n  p r o c e s s  to pay 
s u b m i n i m u m  w a g e s  u n d e r  the F L S A  a n d  this p r o c e s s  r e q u i r e s  an 
e v a l u a t i o n  of t h e  e a r n i n g  an d p r o d u c t i v e  c a p a c i t y  of c l i e n t s  
at three and s i x  m o n t h  i n t e r v a l s .  M o r e  i m p o r t a n t l y ,  the 
d e v e l o p m e n t  of an  e m p l o y e r / e m p l o y e e  r e l a t i o n s h i p  wi th the 
c l i e n t s  and the p r o g r a m  s e r i o u s l y  a f f e c t s  the 
c o u n s e l o r / c l i e n t  r e l a t i o n s h i p .  Th i s  w i l l  be p a r t i c u l a r l y  
tr ue  if the l a w  r e q u i r e s  the p a y m e n t  of .wages for s o m e  w o r k  
(e.g., the m a i n t e n a n c e  and r e n o v a t i o n ) ,  but n o t  o t h e r  wo r k,  
such as g a r d e n i n g .
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J~rom a c o u n s e l o r ' s  point o f  vi ew , Lhe' g a r d e n i n g  work 
r e q u e s t e d  of c l i e n t s  is no d i f f e r e n t  a fo rm  of t h e r a p y  than 
r e n o v a t i o n  w o r k  w h i c h  c l i e n t s  w o u l d  be as ked to perforin. 
N o n e t h e l e s s ,  if c l i e n t s  k n o w  t h e y  w i l l  be p a i d  a m i n i m u m  
w a g e  fo r  one. form o f  work, but n o t  the other, the 
c o u n s e l o r ' s  a b i l i t y  to e n ga ge  the c l i e n t s  in the v a r i o u s  
f o r m s  of t h er a py  will b e  j e o p a r d i z e d .

T h e r e  is also the p r o b l e m  of m a i n t a i n i n g  client 
s o b r i e t y  if the p a y m e n t  of w a g e s  result., in an i n c r e a s e d  
a m o u n t  of  cas h a v a i l a b l e  to ea c h c l i e n t  on  a w e e k l y  basis. 
.The R a n c h  is not d e s i g n e d  as a l o c k - i n  f a c i l i t y ,  and c l i e n t s  
w i l l  .always be free to leave the b u i l d i n g .  As p r e s e n t l y  
s t r u c t u r e d ,  h o w e v e r ,  c l i e n t s  w i l l  o n l y  be a l l o c a t e d  a 
m i n i m a l  a m o u n t  -of cash'.-per m o n t h  f o r  the p u r c h a s e  of 
n e c e s s a r y  i n c i d e n t a l s ,  a n d  t h e r e f o r e ,  t he  t e m p t a t i o n  to run 
i n t o  t o w n  with a .pocket-, full o f  c a s h  for a " b i n g e "  is 
r e d u c e d .  But if f e d e r a l  or s t a t e  r e g u l a t i o n s  r e q u i r e  the 
program-. r£o -hand -each. ;cl ient...a paychecki.-a t-n-Uhe ;.encL.-of--i£ach :l: 
pay-'-period this! e l e m e n t - o f -’control_-is. e r o d e d ; c -.

The most- s e r i o u s  • c o n s e q u e n c e s  ' m a y - ^ w e l l’ ."be n d r a m a t i c s c  
c h a n g e  in t h e’ s p i r i t  a nd p h i l o s o p h y  of the Ranch. The' N u g e n s  -■ 
n a v e  a l w a y s  b e e n  a d e p t  at c r e a t i n g  a s e n s e  of f a m i l y  and 
p e r s o n a l  b e l o n g i n g  wi t h t h e i r  c l i e n t s ,  a n d  this has b e e n  the 
e s s e n c e  of  their s u c c e s s  in t r e a t m e n t .  If this a t m o s p h e r e  is 
l o s t  and it m a y  w e l l  be l o s t  by  the c r e a t i o n  of an
e m p l o y m e n t  r e l a t i o n s h i p  w i t h  c l i e n t s  —  t h e n  the p r o g r a m  may 
be d o o m e d  to f a i l u r e  f r o m  the s t a r t .

The b u r d e n  o n  y o u r  o f f i c e  is n o  le s s  s i g n i f i c a n t .  Noni.:. 
Butts~^< the.. accounta nt r fore the program,:: has. e s t i m a t e d  that i f ^ : 
the -.Ranch.' is • x e q u i r e d  • to pay a m i n i m u m  w a g e  to . 48 residents'.'^ 
at the f a c i l i t y ,  a s s u m i n g  that c l i e n t s  w o r k  for 14 h o u r s  per 
w e e k ,  that it w i l l  m e a n  an i n c r e a s e  i n  the o p e r a t i o n a l  
b u d g e t  of the R a n c h  of some $ 2 3 0 , 0 0 0 . 0 0  nex t f i sc a l ye ar. 
T h i s  is a p a r t i c u l a r l y  t r o u b l e s o m e  f i n a n c i a l  b u r d e n  for
S O A D A  whe n y o u  c o n s i d e r  wh a t it w i l l  m e a n  for the e x p a n s i o n
of l o n g - t e r m  car e p r o g r a m s  iri o t h e r  a r e a s  of  the state.

I h a v e  s p o k e n  to Jud y M a d s e n  o f  the C e d a r  H i l l s  
f a c i l i t y  in W a s h i n g t o n  to d e t e r m i n e  h o w  that p r o g r a m  has
a v o i d e d  the a p p l i c a t i o n  of m i n i m u m  w a g e  laws  to’ p a t i e n t
w o v k .  The N u g e n s  R a n c h  m o d e l  is s i m i l a r  to that w h i c h  is now 
in o p e r a t i o n  at C e d a r  H i l l s ,  a nd  a c c o r d i n g  to Ms. M a d s e n ,  
C e d a r  H i l l s  has not run into any p r o b l e m '  wi t h  e i t h e r  state 
or f e d e r a l  law. I d o n ’t know, h o w e v e r ,  h o w  W a s h i n g t o n  sta.ee 
l aw  may d i f f e r  f r o m  A l a s k a  law. It is a l s o  my u n d e r s t a n d i n g  
that C ed a r H i l l s  has not app li e d,  to W a g e  and H o u r  for a 
s u b m i n i m u m  w a g e  c e r t i f i c a t e  p u r s u a n t  to the FLSA. I s u s p e c t  ' 
this, s i m p l y  m e an s .-that n e i t h e r  W a g e / s a n d  Hour, nor- .-Cedar.-.i 
Hil Is, v. .have.;. i n v e s t i  g a t e d  .-the -. program.'-s ' p r o b a b l e ' *  cove r a g  cot- 
u n d e r -  the • f e d e r a l v- Act.;:..



The legal o p i n i o n s  and p o l i c y  c o n s i d e r a t i o n s  w h i c h  I 
ha ve  d i s c u s s e d  a b o v e  l e a d  me to the f o l l o w i n g  c o n c l u s i o n s :

1. The A l a s k a  W a g e  an d  H o u r  Act, as p r e s e n t l y  wrilt en , 
will  i e q ui r e the R a n c h  to p a y  the s t a t u t o r y  m i n i m u m  w a g e  to 
c l i e n t s  e n g a g e d  in w o r k  therapy, w h i c h  r e s u l t s  in any
e c o n o m i c  b e n e f i t  to the f a c i li t y.  T h i s  c o n c l u s i o n  is based 
on m y  p r e s u m p t i o n  t h a t  the A l a s k a  Act w i ll  be i n t e r p r e t e d  
a c c o r d i n g  to p r i n c i p l e s  e s t a b l i s h e d  u n d e r  the F L S A ,  and my 
p r e s u m p t i o n  that. 8 A A C  1 5 . 1 2 0 ( f )  will be v i e w e d  as a 
p r o h i b i t i o n *  a g a i n s t  p a y i n g  less than a m i n i m u m  w a g e  -to 
a l c o h o l i c s  e n g a g e d  in w o r k  t h e r a p y  at a r e s i d e n t i a l  
t r e a t m e n t  cent e r.  As a p r a c t i c a l  m a t t e r ,  this w i l l  m e a n  that 
the R a n c h  wi ll  h a v e  t o  p a y  c l i e n t s  f o r  any w o r k  t h e r a p y  that 
i n v o l v e s  r e p a i r  or r e n o v a t i o n  o n  the b u i l d i n g ,  f a r m i n g
a c t i v i t i e s ,  and any o t h e r  w o r k  at the f a c i l i t y  that h as the 
e f f e c t  of d i s p l a c i n g  a n  e m p l o y m e n t s  p o s i t i o n ,  b u t  ■ w i l l ...n o t r 
requirer:the.'.'Rahch~toi-.pay -.clients ..'for g e n e r a l  • h o u s e k e e p i n g  
chores:'-.. * .-•

2.. The R a n c h  i s - c o v e r e d  - by t h e --provi si on s o f  the F a i r  
L a b o r  S t a n d a r d s  Act, as a m e n d e d .  T h e r e f o r e ,  u n l e s s  the R a n c h  
is h e l d  to be e x e m p t  u n d e r  the " f a m i l y  s e t t i n g "  g u i d e l i n e s ,  
it w i l l  be  r e q u i r e d  to p a y  the s t a t u t o r y  m i n i m u m  w a g e  to
c l i e n t s  e n g a g e d  in w o r k  t h e r a p y  w h i c h  r e s u l t s  in any
e c o n o m i c  b e n e f i t  to the f a c i l i t y ,  u n l e s s  a c e r t i f i c a t e  to 
pay a s u b m i n i m u m  w a g e  is i ss ue d  t o  the R a n c h  p u r s u a n t  to 
29 C . F . R .  529.

Conelusions •

P o s s i b l e  S o l u t i o n s■*.:

As  a f i r s t  step, I b e l i e v e  t h a t  y o u r  r e q u e s t  f or an 
A t t o r n e y  G e n e r a l ' s  o p i n i o n  on the i s s u e  is a p p r o p r i a t e .  At 
the v e r y  least, this w i l l  g i v e  y o u r  o f f i c e  nnd the p r o g r a m  
some ide a o f  h o w  the S t a t e  D e p a r t m e n t  of L a b o r  w i l l  r e a c t  to 
the p r o b l e m .  I a m  a l s o  a n x i o u s  to s e e  if a n  A t t o r n e y  C e n e r a l  
more f a m i l i a r  w i t h  l a b o r  l a w  than m y s e l f  r e a d i e s  the same 
c o n c l u s i o n s .

or

S e c o n d l y ,  I b e l i e v e  we  s h o u l d  b e g i n  an i m m e d i a t e  
inning p r o c e s s  for l e g i s l a t i v e  or o t h e r  p r o g r a m a t i c  
u t i o n s  to the p r o b l e m  on Lhe a s s u m p t i o n  that c i t h e r  S c a t e  
f e d e r a l  law, or b o t h ,  w i l l  r e q u i r e  some fo r m of p a y m e n t  

for the w o r k  t h e r a p y .  I use  the p r o n o u n  " w e "  for - two 
r e a s o n s :  (1 ) I b e l i e v e  that this is an i s s u e  w h i c h  affect.s 
b ot h  S O A D A  and the p r o g r a m  e q u a l l y  and, (2) I a l s o  b e l i e v e  
that a s o l u t i o n  can be b e t t e r  a c h i e v e d  if we w o r k  J o i n t l y  
t oward a r e s o l u t i o n .  I a l s o  d o n ' t  f e e l  it is a p p r o p r i a t e  to 

p the w o r k  t h e r a p y  c o n c e p t  j u s t  b e c a u s e  of the wa g eserai



problcn.. Ac ics m o s t  rece nc B o a r d  i:.e.eC ing, Uhe Bo ard of 
D i r e c l o r s  of AS HS  (n o w  A l a s k a  A l c o h o l i s m  R e h a b i l i t a t i o n  Ser­
vic e s ,  Inc.) u n a n i m o u s l y  r e a f f i r m e d  the i m p o r t a n c e  of che. 
w o r k  t h e r ap y  p r o g r a m  Co Che c o n c e p c  of and future s u c c e s s  of 
N u g e n s  Ranch. We m u s t  at l e a s t  a t t e m p t  some l eg i sl a t i v e  
s o l u t i o n  to l e s s e n  the impact on the p r o g r a m  b e f o r e  we 
d e c i d e  to d i s c a r d  a c o n c e p t  so c e n t r a l  to the theme of the 
R a n c h .

So me  s u g g e s t i o n s  are as foll ow s :

1. S e e k  l e g i s l a t i o n  wh ic h  w o u l d  a m e n d  the A l a s k a  Wage 
and H o u r  A c t  to p r o v i d e  a s p e c i f i c  e x e m p t i o n  for work 
t h e r a p y  p r o g r a m s  a t  r e s i d e n t i a l  d r u g  a n d  a l c o h o l i s m  centers. 
I d e a l l y ,  this l e g i s l a t i o n  w o u l d  a f f i r m  chat the o p e r a t i o n  of 
d r u g  a nd  a l c o h o l  t r e a t m e n t  c e n t e r s  by n o n - p r o f i t  
o r g a n i z a t i o n s  s e r v e s  an  " i n t e g r a l  g o v e r n m e n t a l  fun ction",  
t hu s  a l s o  g i v i n g  the R a n c h  p r o t e c t i o n  fr o m  the a p p l i c a t i o n  
of. the.. F L S A . .by v i r t u e  r o f  the. ruling...in National. " L e ag ue . of >li 
C i t i e s  v. U s e r y .

2. S e e k  a r e v i s i o n  o f  8 A A C  1 5 . 1 2 0 ( f )  so that d r u g  and ' 
a l c o h o l i s m  t r e a t m e n t  f a c i l i t i e s  c a n  p a y  a s u b m i n i m u m  w a g e  to . 
p a t i e n t - w o r k e r s  p u r s u a n t  to A.S. 2 3 . 1 0 . 0 7 0 .

3. S e e k  a f o r m a l  A d m i n i s t r a t i v e  O p i n i o n  f r o m  the W'age 
and  H o u r  D i v i s i o n ,  U . S .  D e p a r t m e n t  of L a b o r  in an a t t e m p t  to 
get a r u l i n g  that the R a n c h  is e x e m p t  fr om  FLSA c o v e r a g e  
u n d e r  the " f a m i l y  s e t t i n g "  p r i n c i p l e s  o f  W K  A d m  O p - 3 1 7 .

A. . R e s t r u c t u r e  the w o r k  t h e r a p y  p r o g r a m  to e x c l u d e  the 
r e p a i r  a n d  r e n o v a t i o n  w o r k  on the f a c i l i t y  and m i n i m i z e  the 
e c o n o m i c  i mp a ct  of the f a r m i n g  a c t i v i t y .  Ad d n e w  f o r m s  of 
" w o r k  t h e r a p y "  th a t can o c c u r  d u r i n g  the w i n t e r  m o n t h s  to 
r e p l a c e  the r e n o v a t i o n  a c t i v i t i e s .  T o r r e n c e j  Inc., the
a r c h i t e c t s  d r a f t i n g  the c u r r e n t  r e n o v a t i o n  p l a n s  have 
a l r e a d y  b e e n  a s k e d  to e s t i m a t e  the a d d i t i o n a l  costs 
a t t r i b u t a b l e  * to c o m p l e t e  r e n o v a t i o n  of  the b u i l d i n g  by
o u t s i d e  c o n t r a c t o r s .

5. R e t a i n  the w o r k  t h e r a p y  p l a n  as d r a f t e d ,  o b t a i n  die 
n e c e s s a r y  fu n ds  to p a y  the c l i e n t s  f or  the f a r m i n g  and
r e n o v a t i o n  a c t i v i t i e s ,  b u t  d r a f t  a p p r o p r i a t e  p r o c e d u r e s  
w h i c h  p e r m i t  the p r o g r a m  to r e t a i n  the cli en t s'  w a g e s  in 
t r u s t  u n t i l  t h e i r  r e l e a s e  from t r e a t m e n t .  Ac that time, the 
c l i e n t s  can be b i l l e d  a cost of ca re  b a s e d  on .their
i n c r e a s e d  e a r n i n g s  d u r i n g  t r e a t m e n t .  Th i s p l a n  might 
e l i m i n a t e  so m e of the a c c o u n t i n g  and p a y r o l l  p r o b l e m s ,  and 
ease the e c o n o m i c  i m p a c t  on the p r o g r a m ,  d t  d oe s , how ev er , 
p r e s e n t  a n e w  p r o b l e m  of c o l l e c t i n g  the fee c h a r g e d  f r o m  the



F inally , I a n t i c i p a t e  that this p r o b l e m  will not be 
re so l ve d p r i o r  to the time that the p r o g r a m  is r e q u i r e d  to 
sub mit a i_inal b u d g e t  for FY '83, and p o s s i b l y  ev en  not 
r e s o lv e d b e f o r e  the p r o g r a m  open s it d o o r s  to cli e nt s . I ask 
that you and L o y d  g . w e  us some d i r e c t i o n  on h o w  to a p p r o a c h  
the budget p l a n n i n g  w i t h  this i s s u e  u n r e s o l v e d .

Feel free to ca ll  me if y o u  h a v e  any  q u e s t i o n s .

P R V : m j m

c c : e L e o n a r d r N u g e n  >.f* 
H e nr i  tta -Nugen--- • 
Ruth E l l e n  A n d e r s o n  
Loyd  G a t h m a n  
Bruce B o t e l h o  
Board of D i r e c t o r s

S i n c e r e l y
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CS FOR HOUSE BILL 182 (L&C)

"An Act exempting p a r t i c i p a n t s in r e s id e n t i a l drug abuse 
treatment programs from Alaska 's minimum wage p ro v is io ns , 
a wage sca le . "

and alcoho l ism 
and p rov id ing

The Department of Health and Social Serv ices is suppor t ive of t h i s  
l e g i s l a t i o n .

The issues and remedies surround ing t h i s  proposed l e g i s l a t i o n  arose w i th 
the advent of a long term care program fo r the chron ic and s i g n i f i c a n t l y  
d e b i l i t a t e d  a lcoho l i c ^ ) The in d i v i d u a l s to be served by these programs 
have long h i s t o r i e s  o f unemployment, s k i l l  dep re c ia t i o n , loss o f p o s i t i v e  
employment exper iences ar.i l ° s s of p o s i t i v e l i f e  exper iences. Long term 
care is def ined as treatment la s t i n g from a minimum 120 days to a maximum 
o f 2 years v i th an average length of 1 year.

One o f the in te n t s o f long term care t rea tment program is to have c l i e n t s  
engage in a form o f work therapy as par t of t h e i r  ove ra l l t rea tment regime, 
Such work therapy w i l l  be designed to nelp the c l i e n t ^ - e s t a b l i s h  or 
re - l e a r n basic lea rn ing , l i f e  and employment s k i l l s .  I t  is the in t e n t of 
the long term care treatment program to be more than a warehouse fo r the 
most severe ly a f f l i c t e d  casua l t i e s of the disease alcoho l ism.

This l e g i s l a t i o n  w i l l  permit e l i g i b l e  programs to apply fo r exemption from 
the minimum wage wh i le p ro te c t i n g the c l i e n t s  r i g h t s .



STATE OF ALAS"A 
FISCAL NOTE Ne va c i  o n  L a t e 5/12 i -3

I. REQUEST I I .  FISCAL DETAIL
o i l  1 /Reso lu t io n No . :cs F O R  un. JSF b i n  i a ? f i a c Agency A f f e c t e d : __________________________
T i t l e :  " f l n Act exempting p a r t i c i p a n t s in Program Category M r re c t e d :______________
Sponsor :Barnes, C locks in . Bu s s p I I ,  i i ^ h ,  Lars§h^> P rog r a/n o f subprograms s j Af feceeo :
Reques to r :____________________________________________________________________________________
r e s id e n t i a l drug abuse and ’ cohol ism treatment 
EXPENDITURES/REVENUES: (Thousands o f D o l l a r s )

CAPITAL

FUNDING: (Thousands or P o l l a r s )
GENERAL FUND 
FEDERAL FUNDS 
OTHER (Spe c i f y Source)

I I I .  SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF SILL

FY 83 FY 84 FY 85 FY 36 ! FY 87 | FY 33
OPERATING 1 i 1

100 PERSONAL SERVICES 1 1 1 1
200 TRAVEL 1 1 1
300 CONTRACTUAL 1 i i
<100 COMMODITIES 1 1 1 1
500 EQUIPMENT 1 ! 1 i
600 LAND S STRUCTURES 1

1 1700 GRANTS, CLAIMS, ETC ! 1 ! 1
1 1 i i

TOTAL OPERATING 1 i i

REVENUE 1 -0 - | -C- -0 - ! -0 - -0 - L  -o - . !

POSITIONS:
FULL-TIME ! 1 1 i i
PART-TIME 1 1 1 1 i
TEMPORARY 1 I I I !

1 | i l '

IV. ANALYSIS: A t ta ch a separa te page f o r  any Ana ly s i s

rfPrepared 3y: George E. Mundel l .  A c t ing 
D i v i s i o n :O f f i c e o f Alcohoi ism/Drug Abuse

Phone: 536-6201
Date :__5 JLE&l

Approved by Commissioner: , » v . /
Dopar tment : />J t( <r,

j l.  p. Date:

D i s t r i b u t i o n :
Ori j in - 1 to Leg i s 1 a t i  r nance
Copy to O f f i c e  o f Man and C u o ; : ‘: ( ‘ o*- Leg-’ s l a t u r e  i o t r c l u c e d  f
Copy to Department ( vo r Ojvor v.or i r. ouceo b i l l s )
Copy to Sponsorr to R v * f o '■ ' ' r t ’sTUi . "onso r '



STATE OF ALAS! 
FISCAL NOTE

OPERATING
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC

TOTAL OPERATING

CAPITAL

REVENU

FUNDING: (Thousands o f D o l l a r s )
GENERAL FUND
FEDERAL FUNDS
OTHER (S p e c i f y  Source)

FULL-TIME
PART-TIME
TEMPORARY

OF FUNDS TO OFFSET FISCAL IMPACT OF BILL

ANALYSIS: A t t a c h a sepa ra te page f o r  any A n a l y s i s

Prepored By: George E. Mundel l . Act i ng Cnordi na tn r % 
D i v i s i o n : O f f i c e  o f A lcoho l i sm /D ruo Abuse________  1

Approved by Cqmmissioner 
Depar tment : I j j J f . , . /  A / A c<?

Phone: 586-6201
Date : 5/12/33



w - STATE: OF ALASKA 
FISCAL NOTE Revision Date May 10 , 1983

(P a g e 1 o f  3 )
I .  REQUEST -> I I .

Bi 1 I / R e s o l u t i o n  N o . : CS f o r  HB 182 (L&C) 
T i t l e :  " . . . r e s i d e n t i a l  drug abu se . . . 11
Sponso r : House Labor & Commerce_______
Reques toTT House Labor & Commerce

FISCAL DETAIL 
Agency A f f e c t e d : Labor
Program Ca tego ry A f f e c t e d :  Worker P r o t e c t ion 
BRU, Program o f S u b p r o g r am ^ ) A f f e c t e d :
Labor Standards & S a fe t y , Wage and Hour

EXPENDITURES/REVENUES: (Thousands o f  Dol a r s )
FY 83 FY 84 FY 85 FY 86 FY 87 FY 88

OPERATING
100 PERSONAL SERVICES 26.3 27.9 29.6 31.4 33.3
200 TRAVEL u
300 CONTRACTUAL 10.9 11.6 12.3 13.0 13.8
400 COMMODITIES 1.5 1 .6 1.7 1.8 r . 9
500 EQUIPMENT 2 .5 " 0 " 0 0 0
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC

TOTAL OPERATING 41.2 41.1 43 .6 46.2 49.0

CAPITAL"

REVENUE

FUNDING: (Thousands o f  D o l l a r s )
GENERAL FUND 
FEDERAL FUNDS 
OTHER (S p e c i f y  Source )

POSITIONS:

PART-TIME
TEMPORARY

I I I .  SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF B IL L : 

N/A

IV . ANALYSIS:- A t t a c h  a se p a ra t e page f o r  a r j y ^A na ly s i s

P repa red By: Rober t J . Baco las , Sr . 
D i v i s i o n :  Labor Standards and Sa fe ty

Phone: 465-4870
Da te : May 10, 1983

Da te : May 10, 1983Approved by Commiss ione r : Jim Robiso 
Depa r tmen t : Labor £7

LtG:A':b'U • ;----------------
D i s t r i b u t i o n :

O r i g i n a l  t o  L e g i s l a t i v e  Finance
Copy to  O f f i c e  o f  Management and Budget ( f o r  L e g i s l a t u r e  i n t r o d u c e d  b i l l s )  
Copy to  Depa r tmen t ( f o r  Gove rno r i n t r o d u c e d  b i l l s )
Copy t o  Sponsor



FISCAL NOTE

THE LEGISLATURE OF THE STATE OF ALASKA 
: THIRTEENTH LEGISLATURE 

--TITLE: "An Act r e l a t i n g  t o  r e s i d e n t i a l  drug a b u s e . . . "
AGENCY AFFECTED: Department o f Labor

--CSHB 182 (L&C) (Page 2 o f  3)

JUn_der t h i s  B i l l  p a r t i c i p a n t s  in .w o rk the ra p y in long term r e s i d e n t i a l drug 
abuse -o r a lc o h o l i sm t re a tm en t programs may be paid less than the minimum wage 
p re s c r i b e d in AS 23..10.050 - 23 .10 .150 , i f . t h e  ra t e has been approved by the 
Commiss ioner and i s in compl iance w i t h  Federal Law.

The: D e p a r tm e n t 'w i l l r e q u i r e  a C le rk T y p i s t I I I  t o  p rov ide a foca l p o i n t between 
t h e ' t r e a tm e n t agency and the Department t o  insu re p rocess ing o f a p p l i c a t i o n s  
f o r w a i v e r ;  r o u t i n g  and c l e r i c a l  a ss i s ta n ce f o r  app rova ls and d e n i a l s ; ma in te ­
nance o f  c e n t r a l reco rds system to in s u re mon i to r in g and p e r i o d i c  rev iew o f 
'p rog ram r e s i d e n t s ; answer and rou te i n q u i r i e s  and comp la in ts f o r  rev iew , and 
p ro v id e c l e r i c a l  suppo r t to p ro fe s s io n a l s t a f f .  C u r r e n t l y , on ly two programs 
“ "Akee la House and Nugen t 's Ranch p rov ide long term r e s i d e n t i a l programs. •

"Assumpt ions :

E f f e c t i v e  da te o f J u l y  1, 1983 
'6% per annum i n f l a t i o n  r a t e .
Equipment cos ts i n  FY '84 i s  a one t ime i tem .
L im i t e d to long te rm r e s i d e n t i a l  t r e a tm en t f o r  no t more than 180 p a r t i c i p a n t s  
ove r a two ye a r p e r i o d .

LEG:A :52



I

I, 1*
POSITION TITLE • • l
C le rk T y p i s t I I I J
TYPE OF POSITION STAFF MONTHS RP NUMBER PCN NUMBERI .

. PFT _ _____ J 12_ CS HB 182
3. CONTINUATION LEVEL | . | ADDITION |
**. TYPE OF EXPENDITURE AMOUNT

1 2 3
PERSONAL SERVICES'

19,1885. Salary •

I  6’ Benefits 3 ,04b
i 7. Supplemental Benefits ■ - r ; 1760. Fixed Benefits ■ " 2\ m r
I 9* TOTAL PERSONAL SERVICfS oi 26,286
j 10. Travel 02 0
j  11. Contractua1 03 10,927
t| 12. Comroodi ties ■ • 0*. 1,500
i 13. EquIpment 05 " 2,5(30
§ 1*1. Other . •
§ IS. TOTAL COST ..... 7fT- 2-n -)-

Ii!
i - RECEIPT CODE FUNDING SOURCE
i i6. Federal Receipts 1002 ^
17. G.F. Match 1003
10. 100 General Funds 100*1 *11,216
19. . • - 1*A Receipts 1005 ■ • •
20. Program Receipts 1020
21. Other

•

Sijiv
M */.v FOR Bin USE ONLY . 1 i | vX

*)A KEY NUMBER----------" ------------ “ ----------“ ------------ —

RANCE/STEP
8B
BRU PRIORITY

BARG. UNIT
G

JUSTIFICATION

LOCATION
Anchorage^

FORM 12 PACE/LINE

ELECTION DISTRICT

> I

I 'I

1 3 REQUEST FOR 
NEW POSITION

« i . .

, ,  /\GENCY ‘ L^ Qr .

Th is p o s i t i o n  w i l l  p ro v id e a foca l p o i n t ( l i a s o n )  between 
a lcoho l and drug abuse t re a tm e n t agenc ies and the d e p a r t ­
ment: Du t ie s w i l l  i n c l u d e p ro ce ss in g a p p l i c a t i o n s  f o r
w a iv e r s ; r o u t i n g  and c l e r i c a l  a ss i s ta n c e f o r  app rova ls an< 
d e n i a l s ;  main tenance o f c e n t r a l reco rds system f o r  mon i ­
t o r i n g ,  and re v iew o f program r e s i d e n t s ; answer and rou te 
i n q u i r i e s  and com p la i n t s f o r  re v iew ; and p ro v id e c l e r i c a l  
suppo r t t o  p r o f e s s i o n a l s t a f f .

C on t ra c tu a l Se rv ice s in c lu d e s $3,<100 in r e n t ,  $2,527 f o r  
i n d i r e c t  suppo r t s e r v i c e s ,  and $5,000 f o r  o th e r normal 
o pe ra t in g c o s t s .

The equipment l i n e  i tem c o n s i s t  o f $2,500 to purchase 
bas ic o f f i c e  equ ipment f o r  t h i s  p o s i t i o n .

I I
procram Worker P ro t e c t i o n C S H B  1 8 2 (L&C)

DRU Labor Standards & Sa fe ty Pace 3 of 'i3



LAW  O F F IC E S  O F

REESE, r i c e  A N D  V O L L A N D
A  P R O F E S S I O N A L  C O R P O R A T I O N

J O H N  R E E S E  
W I L S O N  A .  R I C E  
P H I L I P  R .  V O L L A N D  
V I R G I N I A  B O N N I E  L C M B O

211 H STREET
F e b r u a r y  18, 1983

ANCHORAGE. ALASKA 99SOI (907) 27G-S23I

R e p r e s e n t a t i v e  B a r b a r a  L a c h e r  
H o u s e  of R e p r e s e n t a t i v e s  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u , A l a s k a  9 9 8 1 1

I w o u l d  l i k e  to  t a k e  t h i s  o p p o r t u n i t y  to c o m m e n t
on  H.B. 1 8 2  a n d ,  i n  p a r t i c u l a r ,  a d d r e s s  t h e  i s s u e  o f  
p o s s i b l e  c o n f l i c t  b e t w e e n  t h e  p r o p o s e d  l e g i s l a t i o n  a n d  t h e  

f e d e r a l  F a i r  L a b o r  S t a n d a r d s  Ac t .

A s  y o u  m a y  r e c a l l ,  I r e p r e s e n t  A l a s k a  A l c o h o l i s m
R e h a b i l i t a t i o n  S e r v i c e s ,  In c., t h e  n o n p r o f i t  c o r p o r a t i o n  
w h i c h  o w n s  a n d  o p e r a t e s  a l o n g - t e r m  r e s i d e n t i a l  t r e a t m e n t  
c e n t e r  f o r  ; 1 c o h o l i c s  in W a s i l l a ,  A l a s k a .  L a s t  y e a r ,  o n  
b e h a l f  of  n c l i e n t ,  I a d v i s e d  the S t a t e  O f f i c e  o f  
A l c o h o l i s m  a> i D r u g  A b u s e  o f  m y  o p i n i o n  t h a t  s t a t e  a n d  
f e d e r a l  l a w  r e q u i r e d  t h e  p a y m e n t  of  a m i n i m u m  w a g e  to  
p a t i e n t s  a t  r e s i d e n t i a l  t r e a t m e n t  c e n t e r s  w h o  a r e  e n g a g e d  in 
w o r k  t h e r a p y .  I s u g g e s t e d  t h a t  l e g i s l a t i o n  b e  a d o p t e d  t o  
l e s s e n  t h e  e c o n o m i c  i m p a c t  o f  t h i s  p r o b l e m ,  a n d  s o u g h t  t h e  
a s s i s t a n c e  o f  v a r i o u s  l e g i s l a t o r s  l a s t  y e a r;  h o w e v e r ,  t h e  
s e s s i o n  w a s  t o o  f a r  a l o n g  t o y i e l d  r e s u l t s .  I p r e s u m e  t h a t  
y o u  h a v e  c o p i e s  o f  m y  o r i g i n a l  o p i n i o n  l e t t e r  t o  S O A D A ,  
d a t e d  F e b r u a r y  23, 19 82,  a n d  m y  l e t t e r s  to R e p r e s e n t a t i v e s
D o n a l d  5. C l o c k s i n ,  P a t r i c k  J. C a r n e y ,  a n d  S e n a t o r  J a l m a r  
K e r t t u l a ,  d a t e d . A p r i l  2, 1982.

S i n c e  t h e  s e s s i o n  b e g a n  t h i s  y e a r ,  I h a v e  b e e n  in
f r e q u e n t  c o n t a c t  w i t h  R u s s  J o s e p h s o n  of  t h e  L a w  D i v i s i o n ,  
and  t h i s  w e e k  w i t h  y o u r  a i d e ,  J o a n  M a t t h e w s .  I a m  a w a r e  of 
y o u r  c o n c e r n  a b o u t  p o s s i b l e  c o n f l i c t  b e t w e e n  H. B . 1 8 2  a n d  
t h e  F a i r  L a b o r  S t a n d a r d s  A c t  a n d  h o p e  t h a t  m y  c o m m e n t s  m a y  
a s s i s t  y o u  i n  e v a l u a t i n g  t h e  p r o p o s e d  l e g i s l a t i o n .  Y o u  m a y  
fe e l f r e e  t o  s h a r e  t h i s  l e t t e r  w i t h  th e  n a m e d  s p o n s o r s  o f  
th e bi ll.

Re: H o u s e  B i l l  182

D e a r  R e p r e s e n t a t i v e  L a c h e r :



R e p r e s e n t a t i v e  B a r b a r a  L a c h e r

F e b r u a r y  18, 1 9 8 3
P a g e  T w o

L e t  m e  b e g i n  b y  s a y i n g  t h e r e  a r e  c e r t a i n  d e f e c t s  
in H.B. 18 2 t h a t  I f e e l  n e e d  c o r r e c t i o n ,  a n d  t h a t  m y  o p i n i o n  
a b o u t  p o s s i b l e  s o l u t i o n s  h a s  c h a n g e d  s i n c e  l a s t  y e a r  as  a 
r e s u l t  o f  r e c e n t  d e v e l o p m e n t s  in c a s e  law. I h a v e  a l s o  
p r o p o s e d  c h a n g e s  in  H . B .  1 8 2 t o  a d d r e s s  s om e p r o b l e m s  w h i c h  
a r e  n o t  c o v e r e d  b y  t h e  b i l l .  B e f o r e  e x p l a i n i n g  t h e s e  i s s u e s  
in d e t a i l ,  l e t  m e  f i r s t  d i s c u s s  m y  p r i o r  r e c o m m e n d a t i o n s  a n d  
t h e  s o m e w h a t  c o n f u s i n g  l e g a l  p r i n c i p l e s  t h a t  a r e  i n v o l v e d  in 
t h e  s t a t e  l a w / f e d e r a l  l a w  c o n f l i c t .

In m y  l e t t e r  t o  S O A D A  o f  l a s t  y e a r ,  I s u g g e s t e d  
t h a t  t h e a p p l i c a t i o n  o f  t h e  F a i r  L a b o r  S t a n d a r d s  A c t  
( h e r e a f t e r  F . L . S . A . )  t o  s t a t e - f u n d e d  r e s i d e n t i a l  t r e a t m e n t  
c e n t e r s  c o u l d  b e  a v o i d e d  b y  a d d i n g  l a n g u a g e  to  s t a t e  
l e g i s l a t i o n  w h i c h  w a s  k e y e d  t o  t h e  d e c i s i o n  c f  t h e  U . S .  
S u p r e m e  C o u r t  in  N a t i o n a l  L e a g u e  o f  C i t i e s  v. U s e r y , 4 2 6  
U . S .  833  ( 1 9 7 6 )  ( h e r e a f t e r  N a t i o n a l  L e a g u e ). T h i s  w a s
b e c a u s e  t h e  N a t i o n a l  L e a g u e  d e c i s i o n  h e l d  t h a t  t h e  F . L . S . A .  
d i d  n o t  a p p l y  t o  w a g e  a n d  h o u r  d e t e r m i n a t i o n s  w h i c h  i n v o l v e  
f u n c t i o n s  w h i c h  s t a t e  a n d  l o c a l  g o v e r n m e n t s  a r e  c r e a t e d  to  
p r o v i d e ,  i n c l u d i n g  t h o s e  s e r v i c e s  w h i c h  t h e  s t a t e s  h a v e  
t r a d i t i o n a l l y  a f f o r d e d  t o  t h e i r  c i t i z e n s .  A m o n g  t h e  s e r v i c e s  
e n u m e r a t e d  b y  t h e  S u p r e m e  C o u r t  in N a t i o n a l  L e a g u e  w a s  t h e  
f i e l d  of  " h e a l t h  c a r e . "  T h e  h o l d i n g  in N a t i o n a l  L e a g u e  w a s  
b a s e d  on  t h e  a p p l i c a t i o n  o f  t h e  T e n t h  A m e n d m e n t  t o  t h e  
C o n s t i t u t i o n  - -  t h e  c o n s t i t u t i o n a l  p r o v i s i o n  w h i c h  p r o h i b i t s  
f e d e r a l  c o n t r o l  o v e r  f u n c t i o n s  t r a d i t i o n a l l y  r e s e r v e d  t o  t h e  
s t a t e s .  A l t h o u g h  t h e  d e c i s i o n  i n N a t i o n a l  L e a g u e  w a s  l i m i t e d  
t o  s t a t e s  a n d  t h e i r  p o l i t i c a l  s u b d i v i s i o n s ,  t h e  b r o a d  
l a n g u a g e  u s e d  b y  t h e  c o u r t  s u g g e s t e d  t h a t  t h e  d e c i s i o n  m i g h t  
a l s o  a p p l y  t o  s t a t e - f u n d e d ,  p r i v a t e  o r g a n i z a t i o n s  w h i c h  
d e l i v e r  s t a t e  s e r v i c e s  s u c h  a s h e a l t h  c a r e ,  a n d  w h i c h  a r e  
h e a v i l y  r e g u l a t e d  b y  t h e  s t a t e .

S u b s e q u e n t  t o  t h e  d e c i s i o n  i n N a t i o n a l  L e a g u e , t w o  
f e d e r a l  c o u r t s  s p e c i f i c a l l y  a d d r e s s e d  t h e  a p p l i c a b i l i t y  o f  
t h e  h o l d i n g  i n  N a t i o n a l  L e a g u e  t o  l o c a l  h e a l t h  c a r e  p r o g r a m s  
i n v o l v i n g  p r i v a t e  n o n p r o f i t  r e s i d e n t i a l  t r e a t m e n t  c e n t e r s  
f u n d e d  by s t a t e s .  T h e s e  t w o  c a s e s ,  W i l l i a m s  v. E a s t s i d e  
M e n t a l  H e a l t h  C e n t e r ,  I n c ., 5 0 9  F . S u p p .  5 7 9  (N.D. A l a . ,
S . D . ,  1 9 8 0 ) ,  a n d  R i c h l a n d  C o u n t y  A s s n .  f o r  R e t a r d e d
C i t i z e n s  v. M a r s h a l l, 6 6 0  F . 2 d  3 8 8  ( 9 t h  Ci r . 1 9 8 1 ) ,  w e r e  
d i v i d e d  on t h e  i s s u e .  A l t h o u g h  t h e  R i c h l a n d  C o u n t y  d e c i s i o n  
h e l d  t h a t  N a t i o n a l  L e a g u e  d i d  n o t  p r o h i b i t  t h e  a p p l i c a t i o n
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o f  t h e  F a i r  L a b o r  S t a n d a r d s  A c t  to a p r i v a t e  n o n p r o f i t  
c o r p o r a t i o n  w h i c h  o p e r a t e d  a r e s i d e n t i a l  h o m e  f o r  m e n t a l l y  
r e t a r d e d  a d u l t s ,  t h e  W i l l i a m s  c a s e  r e a c h e d  t h e  o p p o s i t e  
c o n c l u s i o n  u n d e r  n e a r l y  i d e n t i c a l  c i r c u m s t a n c e s .  W h e n  I 
o r i g i n a l l y  w r o t e  m y  o p i n i o n  le t t e r ,  it a p p e a r e d  p o s s i b l e  
t h a t  w e l l  d r a f t e d  l e g i s l a t i o n ,  w h i c h  r e c o g n i z e d  t h e  s t a t e ' s  
i n t e r e s t  in t r e a t i n g  d r u g  a d d i c t s  a n d  a l c o h o l i c s  a s  a n  
e s s e n t i a l  s t a t e  f u n c t i o n  a n d  w h i c h  m e t  th is  f u n c t i o n  t h r o u g h  
t h e  p r o v i s i o n  o f  f u n d i n g  to  p r i v a t e  n o n p r o f i t  c o r p o r a t i o n s ,  
c o u l d  p r o v i d e  t h e  n e c e s s a r y  p r o t e c t i o n  e s t a b l i s h e d  u n d e r  t h e  
N a t i o n a l  L e a g u e  d e c i s i o n ,  a n d  t h e r e f o r e  r e n d e r  s u c h  
t r e a t m e n t  c e n t e r s  e x e m p t  f r o m  t h e  m i n i m u m  w a g e  r e q u i r e m e n t  
o f  t h e  F . L . S . A .

H o w e v e r ,  a f t e r  s p e a k i n g  w i t h  R u s s  J o s e p h s o n  l a s t  
m o n t h ,  I u p d a t e d  m y  r e s e a r c h  o n  t h e  s u b j e c t .  D e c i s i o n s  
i s s u e d  d u r i n g  t h e  l a s t  y e a r  in f e d e r a l  d i s t r i c t  c o u r t s  as  
w e l l  as t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  n o w  i n d i c a t e  t h a t  
t h e  p r o t e c t i o n  o r i g i n a l l y  thought: a v a i l a b l e  u n d e r  t h e
N a t i o n a l  L e a g u e  d e c i s i o n  is n o  l o n g e r  a p p l i c a b l e  t o  p r i v a t e  
n o n p r o f i t  o r g a n i z a t i o n s  w h i c h  r e c e i v e  s t a t e  f u n d i n g ,  
r e g a r d l e s s  o f  w h e t h e r  o r  n o t  t h e y  a r e  i n v o l v e d  in 
a d m i n i s t e r i n g  s e r v i c e s  o t h e r w i s e  p r o v i d e d  by t h e  s t a t e .

S i n c e  m y  o r i g i n a l  l e t t e r  to S O A D A  l a s t  F e b r u a r y ,  
t w o  d e c i s i o n s  w e r e  r e n d e r e d  b y  th e  U n i t e d  S t a t e s  S u p r e m e  
C o u r t  w h i c h  i n v o l v e d  t h e  a p p l i c a t i o n  of N a t i o n a l  L e a g u e . 
T h e s e  c a s e s ,  H o d e l  v. V i r g i n i a  S u r f a c e  M i n i n g  a n d
R e c l a m a t i o n  A s s o c i a t i o n , _____  U.S. _____ , 101 S . C t .  2 3 5 2
( 19 81) , a n d  U n i t e d  T r a n s p o r t a t i o n  U n i o n  v. L o n g  I s l a n d
R a i l r o a d  C o m p a n y ,  U . S .  , 102  S. Ct . 1 3 4 9  ( 1 9 8 2 ) ,  s e t
o u t  a t h r e e - p r o n g e d  t e s t  to b e  a p p l i e d  in e v a l u a t i n g  t h e  
T e n t h  A m e n d m e n t  p r o t e c t i o n  a n n o u n c e d  in N a t i o n a l  L e a g u e . T o  
c l a i m  t h a t  a f e d e r a l  s t a t u t e  w o u l d  n o t  a p p l y  u n d e r  t h e  
N a t i o n a l  L e a g u e  p r i n c i p l e ,  t h e  cl a l l e n g i n g  p a r t y  w o u l d  h a v e  
t o e s t a b l i s h  t h a t :  (1) t h e  c h a l l e n g e d  s t a t u t e  r e g u l a t e s  t h e
" s t a t e s  as  s t a t e s " ;  (2) t h e  f e d e r a l  r e g u l a t i o n  a d d r e s s e s  
m a t t e r s  t h a t  a r e  i n d i s p u t a b l y  " a t t r i b u t e s  o f  s t a t e  
s o v e r e i g n t y " ;  a n d  (3) t h e  s t a t e s '  c o m p l i a n c e  w i t h  t h e  
f e d e r a l  l a w  w o u l d  d i r e c t l y  i m p a i r  t h e i r  a b i l i t y  " t o  
s t r u c t u r e  i n t e g r a l  o p e r a t i o n s  in a r e a s  o f  t r a d i t i o n a l  
f u n c t i o n s ."
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A l t h o u g h  in  N a t i o n a l  L e a g u e  t h e  S u p r e m e  C o u r t  
f i r s t  c i t e d  f i r e  p r o t e c t i o n ,  p o l i c e  p r o t e c t i o n ,  s a n i t a t i o n ,  
p u b l i c  h e a l t h ,  a n d  p a r k s  a n d  r e c r e a t i o n  a s  e x a m p l e s  o f  
s e r v i c e s  t h a t  a r e  w i t h i n  th e  a r e a  o f  t r a d i t i o n a l  o p e r a t i o n s  
o f  s t a t e  a n d  l o c a l  g o v e r n m e n t s ,  s u b s e q u e n t  d e c i s i o n s  o f  t h e  
U.S. d i s t r i c t  c o u r t s  hav' r e f i n e d  t h e s e  areas_ in f a r  g r e a t e r  
d e t a i l .  S e e , e . g . , N .L.f .B. v. H i g h  v i e w ,  I n c .; 5 9 0  F . 2 d  17 4
(5th  Ci r . 1 9 7 9 )  e n f o r c e m e n t  m o d i f i e d , 59 5  F .2d 3 3 9  (1 97 9)
(the c a r e  o f  t h e  a g e d ,  s i c k  a n d  i n d i g e n t ) ;  E n r i q u e
M o l i n a - E s t r a d a  v. P u e r t o  R i c o  Hwy. A u t h ., 6 8 0  F . 2 d  84 1 (1 s t 
Cir. 1982) ( h i g h w a y  c o n s t r u c t i o n ) ;  B o n n e t t e  v. C a l i f o r n i a  
H e a l t h  & W e l f a r e  A g e n c y , 525 F . S u p p .  12 8 (N.D. C a l .  1 98 1)
( i n - h o m e  s u p p o r t  s e r v i c e s  f o r  t h e  b l i n d ,  a g e d  a n d  d i s a b l e d ) ;  
A m e r s b a c h  v. C i t y  o f  C l e v e l a n d, 5 9 8  F .2d 1 0 3 3  ( 6 t h  Cir.  
1979) ( o p e r a t i o n  o f  a m u n i c i p a l  a i r p o r t ) ;  a n d  A l e w i n e  v. 
C i t y  C o u n c i l  o f  A u g u s t a , 50 5 F . S u p p .  8 8 0  (S.D. G e o r g i a  1 981 ) 
( o p e r a t i o n  o f  a m u n i c i p a l  t r a n s i t  s y s t e m ) .  T h e  m o s t
s i g n i f i c a n t  d e v e l o p m e n t ,  h o w e v e r ,  h a s  b e e n  t h e  r e s u l t  o f
a p p e a l s  in W i l l i a m s  v. E a s t s i d e  M e n t a ]  H e a l t h  C e n t e r , s u p r a , 
an d  R i c h l a n d  C o u n t y  A s s n .  f o r  R e t a r d e d  C i t i z e n s  v. M a r s h a l l , 
s u p r a , th e  t w o  c a s e s  o n  w h i c h  I b a s e d  m y  e a r l i e r  o p i n i o n .

T h e  o r i g i n a l  N i n t h  C i r c u i t  d e c i s i o n  in  R i c h l a n d  
C o u n t y , w h i c h  h e l d  t h a t  t h e  F a i r  L a b o r  S t a n d a r d s  A c t  w a s  
a p p l i c a b l e  t o  p r i v a t e  n o n p r o f i t  r e s i d e n t i a l  t r e a t m e n t
c e n t e r s ,  w a s  v a c a t e d  b y  t h e  S u p r e m e  C o u r t  o n  j u r i s d i c t i o n a l  
g r o u n d s  i n J a n u a r y  o f  1982, s u b  n o m . D o n o v a n  v. R i c h l a n d
C o u n t y  A s s n .  f o r  R e t a r d e d  C i t i z e n s, _  U . S . _________ , 10 2
S.Ct. 7 1 3  ( 1 9 8 2 ) .  A l t h o u g h  t h e  p r a c t i c a l  e f f e c t  o f  t h e
v a c a t e d  j u d g m e n t  w a s  to  r e s t o r e  t h e  d i s t r i c t  c o u r t ' s  d e c i ­
s i o n  a p p a r e n t l y  h o l d i n g  t he  F . L . S . A .  i n a p p l i c a b l e  to  t h e  
t r e a t m e n t  c e n t e r ,  t h a t  o p i n i o n  is u n p u b l i s h e d  a n d  h a s  l i t t l e  
le ga l s i g n i f i c a n c e .

O f  i m p o r t a n c e ,  h o w e v e r , is t h e  c h a i n  o f  a p p e a l s  o n  
W i l l i a m s . A s  y o u  w i l l  r e c a l l ,  t h a t  d e c i s i o n  h e l d  t h a t  t h e  
F a i r  L a b o r  S t a n d a r d s  A c t  w a s  n o t  a p p l i c a b l e  t o  a n o n p r o f i t  
t r e a t m e n t  c e n t e r  b e c a u s e  of  i t s  c l o s e  r e l a t i o n s h i p  t o  t h e  
s t a t e  v i a  f u n d i n g  a n d  r e g u l a t i o n s ,  ari^ b e c a u s e  t h e  c e n t e r  
s e r v e d  a n  e s s e n t i a l  s t a t e  f u n c t i o n  i n  p r o v i d i n g  h e a l t h  c a r e  
to c i t i z e n s .  T h e  d i s t r i c t  c o u r t  d e c i s i o n  w a s  r e v e r s e d  b y  th e  
E l e v e n t h  C i r c u i t  o n  M a r c h  5, 1 9 8 2  in a w e l l - r e a s o n e d
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d e c i s i o n .  W i l l i a m s  v. E a s t s i d e  M e n t a l  H e a l t h  C e n t e r , 6 6 9  
F . 2 d  671 ( 1 9 8 2 )  ( c o p y  e n c l o s e d ) .  T h e  c o u r t  h e l d  t h a t  t h e
p r o t e c t i o n  a c c o r d e d  b y  N a t i o n a l  L e a g u e  w a s  n o t  a v a i l a b l e  t o  
n o n p r o f i t  c o r p o r a t i o n s  r e c e i v i n g  f u n d i n g  f r o m  t h e  s t a t e ,  
e v e n  t h o u g h  t h e y  m a y  p r o v i d e  h e a l t h  c a r e  s e r v i c e s  o n  b e h a l f  
of  t h e  s t a t e .  I e n c o u r a g e  y o u  to r e a d  •• t h i s  d e c i s i o n  
t h o r o u g h l y  b e c a u s e  o f  t h e  v e r y  c l o s e  a n a l o g y  it  p r e s e n t s  to 
n o n p r o f i t  c o r p o r a t i o n s  in A l a s k a  w h i c h  p r o v i d e  s e r v i c e s  
t h r o u g h  s t a t e  f u n d i n g  in  t h e  h e a l t h  c ar e, d r u g  a b u s e ,  a n d  
a l c o h o l i s m  f i e l d s .  In A u g u s t  o f  1 9 8 2  t h e  d e c i s i o n  w a s  
a p p e a l e d  t o  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t ,  a n d  o n  
N o v e m b e r  2, 1 9 8 2  t h e  p e t i t i o n  f o r  c e r t i o r a r i  w a s  d e n i e d  b y
t h e  S u p r e m e  C o u r t ,  E a s t s i d e  M e n t a l  H e a l t h  C e n t e r  v.
W i l l i a m s , _____  U . S .  _____ , 51 U . S . L . W .  3340. T h e  e f f e c t  o f
t h e  d e n i a l  o f  c e r t i o r a r i  is to u p h o l d  th e E l e v e n t h  C i r c u i t ' s  
d e c i s i o n .  It  is t h e r e f o r e  c l e a r  th at  t h e  F a i r  L a b o r  
S t a n d a r d s  A c t  d o e s  a p p l y  to p r i v a t e  n o n p r o f i t  r e s i d e n t i a l  
t r e a t m e n t  c e n t e r s  in A l a s k a ,  e v e n  t h o u g h  t h o s e  p r o g r a m s  
r e c e i v e  s t a t e  f u n d i n g ,  a r e  r e g u l a t e d  by t h e  s t a t e  a n d
d e l i v e r  s e r v i c e s  t h e  s t a t e  m i g h t  o t h e r w i s e  c h o o s e  t o  p r o v i d e  
o n  it s own.  T h u s ,  I r e c o m m e n d  t h a t  it is f u t i l e  t o  t r y  to  
a d o p t  l e g i s l a t i o n  s t a t i n g  t h a t  t h e  t r e a t m e n t  o f  a l c o h o l i c s  
a n d  d r u g  a d d i c t s  t h r o u g h  p r i v a t e  n o n p r o f i t  c o r p o r a t i o n s  
s e r v e s  a n  i m p o r t a n t  s t a t e  f u n c t i o n  in an  a t t e m p t  t o  p a s s  
v a l i d  l e g i s l a t i o n  t h a t  w i l l  e n a b l e  t h e s e  p r o g r a m s  t o  p a y  a 
m i n i m u m  w a g e  l e s s  t h a n  t h a t  p r o v i d e d  u n d e r  t h e  F . L . S . A .  
B e c a u s e  it is n o w  c l e a r  t h a t  f e d e r a l  l a w  w i l l  a p p l y  to
r e s i d e n t i a l  t r e a t m e n t  c e n t e r s ,  H.B. 18 2 m u s t  b e  d r a f t e d  in 
s u c h  a w a y  t h a t  it is c o n s i s t e n t  w i t h  t he  F a i r  L a b o r  
S t a n d a r d s  A c t .

T o  f u l l y  u n d e r s t a n d  t h e  i s s u e  o f  c o n f l i c t  b e t w e e n  
s t a t e  a n d  f e d e r a l  law, l e t  m e b r i e f l y  e x p l a i n  t w o  l e g a l  
d o c t r i n e s  t h a t  c o m e  i n t o  p l a y  in t h i s  a r e a  —  " s u p r e m a c y "
and  " p r e e m p t i o n . "

S u p r e m a c y  is a c o n s t i t u t i o n a l  p r i n c i p l e ,  b a s e d  o n  
A r t i c l e  IV  o f  t h e  U . S .  C o n s t i t u t i o n ,  t h a t  s t a t e  l a w s  a r e  
v o i d  to t h e  e x t e n t  t h a t  t h e y  a c t u a l l y  c o n f l i c t  w i t h  a v a l i d  
f e d e r a l  s t a t u t e ,  t h a t  is, t h e y  p r e s e n t  a n o b s t a c l e  t o  th e
p u r p o s e s  a n d  o b j e c t i v e s  o f  t h e  f e d e r a l  s t a t u t e .  It is a 
d o c t r i n e  o f t e n  c o n f u s e d  w i t h  a s i m i l a r  p r i n c i p l e  b a s e d  on 
t h e  s u p r e m a c y  c l a u s e ,  t h e  d o c t r i n e  of  p r e e m p t i o n .
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P r e e m p t i o n  i s a l e g a l  d o c t r i n e  t h a t  p r o h i b i t s  t h e  
a p p l i c a t i o n  o f  s t a t e  s t a t u t e s  ( w h e t h e r  in  c o n f l i c t  w i t h  o r  
c o n s i s t e n t  w i t h  f e d e r a l  s t a t u t e s ) , if t h e  f e d e r a l  l e g i s­
l a t i v e  s c h e m e  e v i d e n c e s  a c o n g r e s s i o n a l  p u r p o s e  to " o c c u p y  
t h e  f i e l d . "  S u p r e m a c y  a n d  p r e e m p t i o n  s h o u l d  n o t  b e  c o n f u s e d .  
T h e  p r e e m p t i o n  p r i n c i p l e  p r o h i b i t s  t h e  s t a t e s  f r o m  l e g i s ­
l a t i n g  in  a p a r t i c u l a r  a r e a ;  t he  p r i n c i p l e  o f  s u p r e m a c y  o n l y  
p r o h i b i t s  t h e  s t a t e s  f r o m  a d o p t i n g  l e g i s l a t i o n  in c o n f l i c t  
w i t h  f e d e r a l  l e g i s l a t i o n .

I n  t h e  l a b o r  l a w  a rea , t h e  d i s t i n c t i o n  b e t w e e n  
t h e s e  t w o  d o c t r i n e s  c a n  b e  e a s i l y  u n d e r s t o o d .  T h e  F a i r  L a b o r  
S t a n d a r d s  A c t  d i d  n o t  p r e e m p t  t h e  f i e l d  o f l a b o r  law, 
W e b s t e r  v. B e c h t e l , 62 1  P . 2d  8 y 0  ( A l a s k a  198 0);  s e e  a l s o  29 
U . S . C .  §218(a) ( 1 9 7 5 ) .  T h u s  A l a s k a  c a n  a d o p t  ( a n d  h a s
a d o p t e d )  i t s  o w n  l a w s  g o v e r n i n g  t h e  r a t e s  o f  p a y  f o r  w o r k e r s *  
in t h e  s t a t e .  N o n e t h e l e s s ,  t h e  d o c t r i n e  o f  s u p r e m a c y  
p r o h i b i t s  t' .s l e g i s l a t i o n  f r o m  b e i n g  in c o n f l i c t  w i t h  t h e  
F a i r  L a b o r  S t a n d a r d s  A c t .  T h u s ,  A l a s k a  c a n n o t  a d o p t  a la w
t h a t  s e t s  a l o w e r  r a t e  o f  p a y  f o r  w o r k e r s  in t h e  s t a t e  t h a n
is e s t a b l i s h e d  u n d e r  f e d e r a l  law. T h e r e f o r e ,  t h e  p r o v i s i o n s  
o f  H.B. 1 8 2  c a n n t  c o n f l i c t  w i t h  a n a l a g o u s  p r o v i s i o n s  o f  th e  
F a i r  L a b o r  S t a n d a r d s  A c t .

T h i s  b r i n g s  me  to  m y  a n a l y s i s  o f  H . B .  18 2  as
p r e s e n t l y  d r a f t e d .

I h a v e  n o  p r o b l e m s  w i t h  S e c t i o n  1 i n s o f a r  as  it 
a m e n d s  .AS 2 3 . 1 0 . 0 7 0 .  T h e  e f f e c t  o f  t h e  p r o p o s e d  a m e n d m e n t  is 
to i n v a l i d a t e  8 A.\C 1 5 . 1 2 0 ( f )  w h i c h  p r e s e n t l y  s t a t e s  t h a t  
d r u g  a r d i c t s  a n d  a l c o h o l i c s  a r e  n o t  h a n d i c a p p e d  w o r k e r s  w i t h  
r e s p e c c  to A S  2 3 . 1 0 . 0 7 0 .  B e c a u s e  o f  p r o b l e m s  w i t h  S e c t i o n  2 
o f  H.B. 182, h o w e v e r ,  a n d  b e c a u s e  o f  t h e  n e e d  t o  a d d r e s s  
p r o b l e m s  n o t  c o v e r e d  b y  t h e  p r o p o s e d  l e g i s l a t i o n ,  I h a v e  
s u g g e s t e d  s o m e  m a j o r  a d d i t i o n s  t o  S e c t i o n  1 o f  H . B .  1 8 2  (s e e  
d i s c u s s i o n  b ^ l o w ) .

A S  ,23 .1 0. 07 0 is a n a l o g o u s  to  S e c t i o n  14 o f  t h e  
F a i r  L a b o r  S t a n d a r d s  Ac t,  29 U . S . C .  214, t h e  " h a n d i c a p p e d
w o r k e r "  p r o v i s i o n s  o f  t h e  act . T h u s  it w i l l  b e  i n t e r p r e t e d  
c o n s i s t e n t  w i t h  t h e  F . L . S . A .  a n d  t h e  r e g u l a t i o n s  a d o p t e d  
t h e r e u n d e r .  T h e s e  r e g u l a t i o n s ,  c o d i f i e d  a t  29 C . F . R .  5 2 9  
( c o p y  e n c l o s e d ) , a l r e a d y  p r o v i d e  a m e c h a n i s m  f o r  t h e  
a p p r o v a l  o f  t h e  p a y m e n t  o f  s u b m i n i m u m  w a g e s  t o  p a t i e n t  
w o r k e r s  a t  " i n t e r m e d i a t e  c a r e  f a c i l i t i e s  ... h a l f w a y  h o u s e s ,  
r e s i d e n t i a l  c e n t e r s  f o r  driK a d d i c t s  o r  a l c o h o l i c s  a n d  t h e  
l i k e  w h e t h e r  l i c e n s e d  o r  n o t  l i c e n s e d . "  T h e  p r a c t i c a l  e f f e c t
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o f  a m e n d i n g  A S  2 3 . 1 0 . 0 7 0  w i l l  b e  t h a t  a f f e c t e d  t r e a t m e n t  
p r o g r a m s  w i l l  h a v e  to  a p p l y  fo r  a n d  o b t a i n  a c e r t i f i c a t e  
a u t h o r i z i n g  t h e  p a y m e n t  o f  s u b m i n i m u m  w a g e s  p u r s u a n t  t o  t h e  
p r o c e d u r e  s e t  f o r t h  in 29 C F R  529.

S e c t i o n  14 o f  t h e  F . L . S . A .  o n l y  p e r m i t s  t h e  
p a y m e n t  o f  s u b m i n i m u m  w a g e s ,  u p o n  a p p l i c a t i o n  a n d  a p p r o v a l  
b y  t h e  D e p a r t m e n t  o f  la bo r ,  o f  n o t  l e s s  t h a n  50 p e r c e n t  o f  
t h e  p r e v a i l i n g  m i n i m u m  w a g e . In o t h e r  w o r d s ,  t h e  p r o v i s i o n  
o f  f e d e r a l  l a w  a n a l o g o u s  t o t h e  a m e n d m e n t  to AS  2 3 . 1 0 . 0 7 0  
p r o p o s e d  b y  H . B .  1 8 2  d o e s  n o t  a l l o w  t h e  p a y m e n t  o f  a n y  w a g e  
l e s s  t h a n  50 p e r c e n t  o f  t h e  p r e v a i l i n g  m i n i m u m  w a g e  in 
A l a s k a ,  v.’h i c h  is  n o w  $ 3 . 8 5  p e r  h o u r .

B e c a u s e  o f  t h i s  f act , t h e r e  is a c o n f l i c t  b e t w e e n
H . B .  182 a n d  t h e  F . L . S . A .  S e c t i o n  2 o f  H.B.  18 2  s e t s  t h e  
w a g e s  f o r  w o r k  t h e r a p y  "at t h e  r a t e s  e s t a b l i s h e d  u n d e r  
A S  3 3 . 3 2 . 0 5 0 . "  If y o u  r e f e r  to  A S  3 3 . 3 2 . 0 5 0  y o u  w i l l  n o t e  
t h a t  the  'wage r a t e  a u t h o r i z e d  t h e r e i n  m a y  n o t  e x c e e d  50 
p e r c e n t  o f  t h e  m i n i m u m  w a g e  e s t a b l i s h e d  u n d e r  A S  2 3 . 1 0 . 0 6 5 . 
In o t h e r  w o r d s  t h e  b i l l ,  as p r e s e n t l y  w r i t t e n ,  a u t h o r i z e s  
t h e  p a y m e n t  o f  w a g e s  l e s s  t h a n  w h a t  is r e q u i r e d  b y  f e d e r a l  
law. T h i s  d i f f e r e n c e  is f a t a l  to t h e  p r o p o s e d  l e g i s l a t i o n ;  
if p a s s e d  as  p r e s e n t l y  w r i t t e n  it w i l l  n o t  s u r v i v e  a l e g a l  
c h a l l e n g e  b a s e d  o n  t h e  c o n f l i c t  w i t h  S e c t i o n  14 o f  th e F a i r  
L a b o r  S t a n d a r d s  A c t .

A n o t h e r  p r o b l e m  c r e a t e d  b y  t y i n g  t h e  w a g e  r a t e  to 
AS  3 3 . 3 2 . 0 5 0  is t h a t  A S  3 3 . 3 2 . 0 5 0  w i l l  a u t o m a t i c a l l y  r e p e a l  
in 1987. I s u g g e s t  t h a t  it is i m p r u d e n t  t o tie  H. B . 1 8 2  t o  a 
l a w  t h a t  w i l l  a u t o m a t i c a l l y  e x p i r e  f o u r  y e a r s  f r o m  now.  T h i s  
w i l l  o n l y  m e a n  t n a t  A S  4 7 . 3 7 . 2 4 5  w o u l d  h a v e  to  b e  a m e n d e d  
a g a i n  in 1 9 8 7 .

I h a v e  s u g g e s t e d  a d d i t i o n a l  a m e n d m e n t s  to 
S e c t i o n  2 r e g a r d i n g  t h e  a s s e s s m e n t  o f  t r e a t m e n t  f e e s  to  
p a t i e n t  w o r k e r s .  M y  p r o p o s e d  s u b s e c t i o n  (b) is c o n s i s t e n t  
w i t h  29 C . F . R .  5 2 9 . 4 ( i ) .  I h a v e  a l s o  a d d e d  a s  s u b s e c t i o n
(c), s o m e w h a t  s i m i l a r  t o  A S  3 3 . 8 3 . 5 0 ( c ) ,  c l a r i f y i n g  a 
p r o g r a m ' s  a u t h o r i t y  t o  h o l d  w a g e s  in t r u s t  a n d  d i s b u r s e  
f u n d s  for a p p r o p r i a t e  p u r p o s e s .  As  a p r a c t i c a l  m a t t e r ,  m o s t  
r e s i d e n t i a l  t r e a t m e n t  p r o g r a m s '  m u s t  h o l d  m o n e y  in t r u s t  .in 
o r d e r  to c o n t r o l  t h e  l i k e l i h o o d  o f  i n t r a - i n s t i t u t i o n a l
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theft,  a n d  a l l o c a t e  m o n e y  t o  t h e  c l i e n t  c o n s i s t e n t  w i t h  h i s  
o r  h e r  f i n a n c i a l  n e e d s  a n d  o t h e r  o b l i g a t i o n s .

I h a v e  n o  m a j o r  p r o b l e m s  w i t h  t h e  d e f i n i t i o n  o f  
w o r k  t h e r a p y  a s  d e f i n e d  in S e c t i o n  3 o f  H.B. 182. I f e e l ,  
h o w e v e r ,  t h a t  t h e  p r e s e n t  d e f i n i t i o n  i m p l i e s  t h a t  w o r k  
t h e r a p y  w i l l  i n v o l v e  m o r e  f o r m a l  " t r a i n i n g "  t h a n  a c t u a l l y  
o c c u r s .  I h a v e  s u g g e s t e d  s o m e  m i n o r  c h a n g e s  in l a n g u a g e  
w h ic h ,  I b e l i e v e ,  m o r e  a c c u r a t e l y  r e f l e c t  th e  c o n c e p t  o f  

w o r k  t h e r a p y .

A n y  s t a t u t o r y  d e f i n i t i o n  o f  w o r k  t h e r a p y  w i l l ,  
h o w e v e r ,  b e  i n c o m p l e t e .  L i t i g a t i o n  a b o u t  t h i s  i s s u e  o v e r  t h e  
y e a r s ,  as w e l l  a s  o p i n i o n s  g e n e r a t e d  b y  t h e  W a g e  a n d  H o u r  
D i v i s i o n  o f  t h e  D e p a r t m e n t  o f  L a b o r ,  h a v e  o n l y  i n d i c a t e d  t h e  
c o m p l e x i t y  o f  t h e  c o n c e p t .  [See, e . g . , W y a t t  v. S t i c k n e y , 
344 F . S u p p .  3 7 3  (M .D.  A l a .  19 72 ) ,  af f ' d s u b  n o m . W y a t t  v.
A d e r h o l t , 5 0 3  F . 2 d  1 3 0 5  ( 5 t h  Ci r . 1974); O p i n i o n  W H - 3 7 5 ,
s i g n e d  by W a g e  H o u r  A d m i n i s t r a t o r  R o n a l d  J. J o n e s ,  M a r c h  1, 
1976; O p i n i o n  W H - 3 3 4 ,  s i g n e d  b y  A c t i n g  W a g e  H o u r  
A d m i n i s t r a t o r  W a r r e n  D. L a n d e s ,  A p r i l  18, 1 9 75 .  F o r
i n s t a n c e ,  p e r s o n a l  h o u s e k e e p i n g  c h o r e s  a r e  n o t  c o n s i d e r e d  
w o r k  t h e r a p y  u n d e r  a n y  d e f i n i t i o n ,  b u t  r e g u l a r  b u i l d i n g  
m a i n t e n a n c e  r e s p o n s i b i l i t i e s  w o u l d  be  c o n s i d e r e d  w o r k  
r e q u i r i n g  c o m p e n s a t i o n .  T h e r e  r e m a i n s  a q u e s t i o n  o f  w h e t h e r  
w a g e s  n e e d  b e  p a i d  f o r  w o r k  t h e r a p y  w h i c h  p r o d u c e s  s a l e a b l e  
i t e m s  f r o m  w h i c h  t h e  p a t i e n t s  t h e m s e l v e s  p r o f i t . ]  L e s t  
A S  4 7 . 3 7 . 2 7 0 ( 1 4 )  i t s e l f  b e  s u b j e c t  to f u t u r e  l i t i g a t i o n ,  I 
s u g g e s t  t h a t  H . B .  1 8 2  m a n d a t e  t h e  D e p a r t m e n t  o f  L a b o r  t o
a d o p t  r e g u l a t i o n s  i m p l e m e n t i n g  H .B . 182. P r e s u m a b l y ,  t h e s e  
r e g u l a t i o n s  w i l l  b e  c o n s i s t e n t  w i t h  29 C . F . R .  529, a n d  
r e f l e c t  i n p u t  f r o m  p r o g r a m s  u t i l i z i n g  w o r k  t h e r a p y  c o n c e p t s  
fo r  t h e i r  c l i e n t s .  T h e  e n d  r e s u l t  w i l l  g i v e  p r o g r a m s  b e t t e r  
g u i d a n c e  o n  w h e n  w a g e s  a r e  r e q u i r e d  t o  b e  p a i d .

M y  p r o p o s e d  c h a n g e s  in  S e c t i o n  1 o f  H . B .  1 8 2
i n c l u d e  a m a n d a t e  f o r  t n e  d e v e l o p m e n t  o f r e g u l a t i o n s .  T h e
g u i d e l i n e s  I h a v e  s u g g e s t e d  a r e  c o n s i s t e n t  w i t h  c a s e  l a w  a s  
it h a s  d e v e l o p e d  u n d e r  S e c t i o n  14 o f  t h e  F . L . S . A .
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F i n a l l y ,  t h e  i m p a c t  o f  h a v i n g  t o p a y  p a t i e n t s  
e n g a g e d  in w o r k  t h e r a p y  a t l e a s t  50 p e r c e n t  o f  t h e  m i n i m u m  
w a g e  w i l l  b e  a s l i g h t l y  h i g h e r  c o s t  to t h e  s t a t e  t h a n  
p r e s e n t l y  e x i s t s  u n d e r  t h e  p r o p o s e d  t e r m s  o f  H . B .  182. 
A l t h o u g h  it is n o w  c l e a r  t h a t  t h e  l a w  r e q u i r e s  t h e  p a y m e n t  
o f  w a g e s ,  I a m  n o t  c o n v i n c e d  t h a t  i n f l u e n t i a l  m e m b e r s  of 
S O A D A  a n d  t h e  l e g i s l a t u r e  w i l l  m e e t  t h i s  r e s p o n s i b i l i t y  b y  
b u d g e t i n g  s u f f i c i e n t  f u n d s  f o r  p r o g r a m s  to m e e t  t h i s  o b l i g a ­
t i o n  w i t h o u t  c u r t a i l i n g  s e r v i c e s .  L a s t  y e a r ,  f o r  i n s t a n c e ,  
the G o v e r n o r ' s  R e v i e w  B o a r d  o n  A l c o h o l i s m  —  f u l l y  a w a r e  
t h a t  c l i e n t s  w o u l d  h a v e  to b e  p a i d  w a g e s  f o r  w o r k  t h e r a p y  —  
r e c o m m e n d e d  a c u t  in t h e  N u g e n ' s  R a n c h  b u d g e t  e x a c t l y  
e q u i v a l e n t  t o  t h e  f u n d s  b u d g e t e d  f o r  c l i e n t  w a g e s .  It  w o u l d  
b e  a n o m a l o u s  if t h e  L e g i s l a t u r e  a d o p t e d  H . B .  182, b u t  
r e s i d e n t i a l  t r e a t m e n t  p r o g r a m s  w e r e  n o t  a w a r d e d  s u f f i c i e n t  
i n c r e a s e s  in g r a n t  f u n d s  to p a y  e v e n  t h e  s u b m i n i m u m  w a g e .  I 
h a v e  t h e r e f o r e  p r o p o s e d  a m e n d m e n t s  in S e c t i o n  2 to  m e e t  t h i s  
c o n c e r n .

In s u m m a r y ,  I t h e r e f o r e  m a k e  t h e  f o l l o w i n g  
r e c o m m e n d a t i o n s :

1. T h e r e  is n o  n e e d  to a d d  a p u r p o s e  c l a u s e  t o
H.B. 182, as I o r i g i n a l l y  s u g g e s t e d ,  s i n c e  it  is n o w  c l e a r
t h a t  th e  F a i r  L a b o r  S t a n d a r d s  Act, as a m e n d e d ,  2 9  U . S . C .
201, et  s e q . , w i l l  a p p l y  to r e s i d e n t i a l  d r u g  a n d  a l c o h o l
t r e a t m e n t  p r o g r a m s  i n l i g h t  o f  t h e  U . S .  S u p r e m e  C o u r t ' s  
d e n i a l  o f  c e r t i o r a r i  i n  W i l l i a m s  v. E a s t s i d e  M e n t a l  H e a l t h  
C e n t e r , 6 6 9  F . 2 d  6 7 1  ( 1 1 t h  Cir. 1982), c e r t ,  d e n . ,  U . S .
 , 51 U . S . L . W .  3 3 4 0  (Nov. 2, 198 2) .

2. A m e n d  S e c t i o n  1 of H. B . 1 8 2  t o  r e a d  a s
f o l l o w s :

(b) (1_) P a r t i c i p a n t s  in r e s i d e n t i a l  d r u g  
a n d  a l c o h o l i s m  t r e a t m e n t  p r o g r a m s  m a y  b e  
p a i d  l e s s  t h a n  t h e  m i n i m u m  w a g e
p r e s c r i b e d  in A S  2 3 . 1 0 . 0 5 0  - 2 3 . 1 0 . 1 5 0  
f o r  w o r k  t h e r a p y ,  a s  d e f i n e d  i n A S
4 7 . 3 7 . 2 7 0 ,  a n d  a t r a t e s  a p p r o v e d  b y  t h e
c o m m i s s i o n  p u r s u a n t  to t h i s  s e c t i o n .
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(2) T h e  c o m m i s s i o n e r  s h a l l  p r o m u l­
g a t e  r e l q u l a t i o n s  r e g a r d i n g  th e  p a y m e n t  
o f  w a g e s  f o r  w o r k  th e r a p y .  In e s t a b l i s h­
in g  t h e s e  r e g u l a t i o n s ,  t h e  c o m m i s s i o n e r  
s h a l l  b e  g u i d e d  b y  t h e  f o l l o w i n g
s t a n d a r d s :

(A) W h e t h e r  t h e  w o r k  p e r f o r m e d
b y  t h e  p a t i e n t  is t h a t  w h i c h  is o r d i ­
n a r i l y  c a r r i e d  o n  b y  p a t i e n t s  in a
r e s i d e n t i a l  t r e a t m e n t  p r o g r a m  a n d  is n o t  
f o r  t h e  e c o n o m i c  b e n e f i t  of  t h e  p r o g r a m ,  
b u t  s o l e l y  f o r  t h e  m u t u a l  b e n e f i t o f  t h e  
p a r t i c i p a n t s ;

(B) W h e t h e r  t h e  w o r k  p e r f o r m e d
b y  t h e  p a t i e n t  w o u l d  o r d i n a r j l y  b e  
p e r f o r m e d  b y  F u 1 1 - t i m e  e m o 1o y e e s  of  t h e  
’p r o g r a m ;

(C ) W h e t h e r  t h e  w o r k p e r f o r m e d
b y  t h e  p a t i e n t  is w o r k  which~~may p r o d u c e  
i n c o m e  to  t h e  p a t i e n t ,  o t h e r  t h a n’ w a ges;

(D ) T h e  t h e r a p e u t i c  b e n e f i t  o f  
t h e  w o r k  t o  t h e  p a t i e n t ,  t h e  s k i l l  
r e q u i r e d  t o p e r f o r m  t h e  w o r k ,  a n d  the  
r o l e  w o r k  t h e r a p y  p l a y s  in t h e  p atien t~rs 
t r e a t m e n t  p l a n ;

(E ) T h e  i m p a c t  o f  t h e  w a g e  s c a l e  
o n  t h e  p r o g r a m , c o n s i d e r i n g  it s si ze,  
l e v e l  o f  f u n d i n g ,  a n d  t h e  t h e r a p e u t i c  
t r e a t m e n t  s e r v i c e s  to b e  p r o v i d e d "

3. A m e n d  S e c t i o n  2 o f  H . B .  1 82  s o  t h a t  it  r e a d s

Se c . 4 7 . 3 7 . 2 4 5  W A G E S  O F  P A T I E N T S .

(a) P a r t i c i p a n t s  in r e s i d e n t i a l  d r u g  
a b u s e  a n d  a l c o h o l i s m  t r e a t m e n t  p r o g r a m s  
s h a l l  b e  p a i d  w a g e s  f o r  w o r k  t h e r a p y ,  as  

^  d e f i n e d  in A S  4 7 . 3 7 . 2 7 0 .  T h e  c o o r d i n a t o r
s h a l 1 m a k e  s u f f i c i e n t  g r a n t - in - a i d  T u n d s  
a v a i l a b l e  t o  p r o g r a m s  f o r  t h i s  p u r p o s e .
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(b ) No part of the wage earned by the 
patient worker can be deducted for the 
cost of room, boa^d or services. The 
program - however, after the payment of 
wages, may assess and collect the 
reasonable cost of treatment according 
to rates established in accordance with 
AS 47.37.240, and on the same basis as
it assesses and  col lects from
non-working patients.

(c ) Wages earned by the patient worker 
may be held in trust by the program for 
the benefit of the patient, and 
disbursed by the o ro g ram, with the 
patient's consent

(1_) for the support of the patient's 
dependents,

(2) to pay a civil judgment,

( 3) f or the purchase of gifts,
clothing, and items of personal use,

(4) to pay restituticn or a f ine,

(5) for other purposes deemed appro­
priate by the treatment_proqram.

4. Amend Section 3 of H.B. 182 to read
follows:

Work therapy means an activity that 
involves a patient in basic employment
skills and assists the patient in 
reintegration into a community, but does 
not include such activities as personal 
housekeeping chores or cooperative 
responsibilities ecpected of each 
patient in the program.

as
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Finally, on behalf of my clients I want to thank 
you for all of your efforts in getting the legislation 
introduced. Your attention to the problems faced by many 
drug and alcohol treatment programs reflects your conscien­
tious attitude toward your constituents.

I hope that my comments have been•helpful. Please 
keep me apprised of developments with H.B. 182 and feel free 
to call if I can be of further assistance.

Sincerely,

REESE, RICE AND VOLLAND, P.C.

Philip R. Volland

Enclosures

cc: Board of Directors, AARS
Mr. and Mrs. Leonard Nugen
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via Express Mail

Ms. Judy G. Knight
Special Assistant to the Commissioner
Department of Labor
State of Alaska
P.O. Box 1149
Juneau, Alaska 99811

He CSHB 182

Dear Ms. Knight:

As you know, I currently represent Alaska 
Alcoholism Rehabilitation Services, the non-profit corpora­
tion which owns and operates a long-term residential 
alcoholism treatment center in Wasilla, Alaska known as 
Nugen's Ranch. I testified in favor of CSHB 182 before the 
House Committee on Health, Education and Social Services 
because Nugen's Ranch, as one of the treatment programs in 
the state which hopes to implement a work therapy program, 
will benefit from the legislation. With this letter I hope 
to clear up a few misconceptions that may have developed as 
a result of certain comments I made during my testimony.

The residents at Nugen's Ranch are most likely to 
be individuals who have a life-long history of alcoholism. A 
good number of these individuals will be skid-row alcoholics 
and public inebi iates who have spent many years on the 
street drifting from one detoxification facility to another. 
They have few life management skills and, j.ractically 
speaking, are unemployable. Their treatment will require 
institutionalization for as long a j two years.

The F _'ch hopes to engage these individuals in 
"work therapy" part of their treatment. Work therapy is 
activity of -» constructive nature which may be supervised or 
unsupervised, and which will require the resident to assume 
certain responsibilities. The work will involve housekeeping 
chores, agricultural work, and unskilled labor associated 
with minor renovation and maintenance at the facility.
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You indicated a concern on the part of the 
Department based on the fact that during my testimony before 
the HESS Committee I referred to residents at the facility 
performing certain maintenance tasks that might involve 
electrical or mechanical skills. My comments were only for 
the purpose of explaining to committee members that resi­
dents would regulary perform work that was non-agricultural 
in nature. I certainly did not intend to give the impression 
that Nugen's Ranch planned to displace existing employee 
positions through work therapy, or that the Ranch planned to 
have residents engage in work such as might be done by an 
electrician or mechanic and which would require specialized 
skills and training. I am sure you realize that it would be 
foolish for the corporation to do so, and I would never 
recommend such a course of action. The potential liability 
of the corporation as a result of any negligent work 
performed by a resident working beyond his skill level is 
itself a sufficient deterrent that the Ranch would never 
consider engaging residents in such activity.

To be more specific, the following tasks are those 
likely to be performed by residents involved in work 
thjrapy. I have listed the activities without regard to 
whether 29 CFR 529 requires the payment of wages for the 
activity.

1. Personal housekeeping chores (making beds, 
cleaning rooms);

2. General housekeeping chores (sweeping floors, 
trash removal, etc.);

3. Kitchen detail (setting and clearing tables, 
etc.);

4. Feeding livestock (poultry and swine);
5. Cleaning animal pens and sheds;
5. Planting and cultivating vegetable cropv;
7. Planting and tendixig to bedding plants grown 

in the greenhouse;
8. Assisting in the slaughtering of livestock 

and the harvesting of crops;
9. Minor maintenance (e.g., painting);

10. Care of the grounds;
11. Snow removal during winter;
12. General labor, such as erecting fences, 

tearing down sheds, hauling trash, stacking 
lumber, cutting firewood, etc.
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daily intoxication has a productive capacity that is, at 
best, minimal, even with constant supervision. Although I 
understand that the Department is concerned because even the 
most basic entry level positions in the private sector pay 
at least the minimum wage, I hope that the Department 
appreciates the fact that residents who will be referred to 
Nugen's Ranch are individuals who are presently not even 
counted among the labor force because of the-ir inability to 
work.

It is the intention of the Ranch to base the wage 
scale on the disability of the patient worker, as is 
required by federal regulation. It seems clear to me that 
the federal regulations concerning patient workers at 29 CFR 
part 529 contemplate wage scales between 50 percent of the 
minimum wage and the full minimum wage, or higher, depending 
on the disabilities of the various clients. I have antici­
pated that in the process of applying for a certificate 
under 29 CFR 529 the Ranch would seek approval for a number 
of classes of wage scales between the minimum permitted 
under the regulations (50 percent of the minimum wage) and 
the minimum wage itself. This would enable the Ranch to 
automatically move a patient worker into a higher paying 
classification as his treatment progressed. It also seems to 
me that it is entirely possible in the future for the Ranch 
to budget itself for certain positions (such as dishwasher 
or kitchen helper) which would be paid at a prevailing wage 
rate and which would be filled by patient workers who are no 
longer under a disability.

The Ranch is not intending, nor does it expect, to 
pay patient workers less than is required under federal 
regulations or law. Both the federal regulations and the 
leading federal court cases in the field make it clear that 
if a patient worker is not suffering from any disability, he 
must be paid a wage comparable to the wage paid in the 
private sector for the equivalent work. I have advised my 
clients of this fact and they recognize that for any 
non-disabled patient worker they may be required to pay the 
patient a wage comparable to that in the private sector. At 
thiu time, however, the Ranch does not anticipate treating 
patients who are not alread} suffering from a considerable 
disability.
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I hcpe this letter answers some of your concerns. 
I hope to be able to work with you and other representatives 
of the Department in order to ensure that you clearly 
understand what the Ranch intends to do through the work 
therapy program, and what is hoped to be accomplished by 
CSHB 182.

Please call me if you have any questions.

Sincerely,

REESE RICE AND VOLLAND, P.C.
i'

: ' ( U  d

Philip R. Volland
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In some cases I anticipate that residents will 
watch qualified personnel perform regular maintenance tasks 
which require specific training and skills. In all cases, 
the "work" performed by the resident would not involve 
activity requiring a special skill, but nonetheless will 
allow the resident patient to learn some basic aspects of 
the skill.

For example, the Ranch might have the need to 
build a small tool shed adjacent to one of the existing 
buildings. This is work for which the Ranch would use the 
services of one of its regular maintenance personnel, or 
contract with someone to do the construction. This work, 
however, also would present an excellent opportunity to 
prepare a work therapy program which involves training in 
some carpentry skills. Residents could be asked to stack and 
haul lumber while observing how framing is done and receiv­
ing instruction in the proper use of power tools. Similarly, 
the residents could watch how electrical conduit is laid, 
learn how to lay shingle on a roof, learn how windows and 
doors are hung, and how steps and railings are made, etc, 
Throughout all of this "work therapy" the residents may do 
nothing more than stack lumber and paint the building. 
Nonetheless, the experience will have taught them some basic 
lessons of carpentry and electrical work.

I want to make it clear that the work therapy 
program designed for the Ranch will not displace any 
employment positions that are filled from the private sector 
and which are paid at a rate considerably higher than the 
prevailing minimum wage. If you exumine the grant-in-aid 
documents for Nugen's Ranch available at the State Office of 
Alcoholism and Drug Abuse, you will see that the Ranch has, 
and intends to keep, fully paid and qualified maintenance, 
kitchen, and night attendant positions. Work therapy is 
designed for the benefit of the patient; it is not a concept 
which will result in the displacement of regular employees 
at the Ranch.

I do not believe it is unreasonable for the Ranch 
to expect that the quality of "work" they will receive from 
an individual during the initial stages of treatment is work 
for which something less than the minimum wage is still fair 
compensation. I am sure you can appreciate that someone who 
has been unable to work in five or six years because of
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February 23, 1982

Mr. George Mundell 
Office of Alcoholism and 
Drug Abuse 

STATE OF ALASKA 
Pouch H05F
Juneau, Alaska 99811 

HE: Nugens Ranch

Dear George:

During our phone call two weeks ago, £ requested that 
your office seek an Attorney General's opinion on the 
applicability of the Alaska Wage and Hour Act to the work 
therapy planned for clients at Nugens Ranch. With this 
letter I would like to express u.y thoughts about the legal 
aspects of the issue and the practical problems which it 
presents to the program. 1 have copied ibis letter to Loyd 
Gathmnn and Bruce Rotelho with the hope Lint a sharing of 
ideas m y  expedite a resolution to the question. I have also 
discussed my conclusions and recoinn end at i ons w n h  the 
program's Board of Directors and they Sully support (lie 
s ugg e s L i on s I r. ale.

'JT.e Plan for the Ranch

As you know, clients at Nugens Ranch will, as part of 
their treatment, be engaged in Lhe cultivation of crops, Lhe 
raising of livestock, general housekeeping chores, and minor 
repairs and maintenance at the facility, including the 
future construction of sheds, fences and Lhe like. All of 
this work is intended to be an integral part of the 
treatment for each client. At the time of admission, each 
client's treatment plan will involve a scheme of personal 
and group work therapy. All client work will occur with and 
under the supervision of a counselor. In fact, individual 
counseling is expected to occur during the work therapy. 
Counselors will evaluate each client's ability to perform 
the various assigned tasks as a measure of Lhe client's 
progress in treatment and the client's employment skills. 
The progress of each client in the work therapy program will 
be recorded in the client file, and adjustments in the 
treatment plan made accordingly.



Mr. George Mundell
February 23, 1952

Page 2

No client, will be working full time, nor assigned to a 
specific and regular task. Although each client will he 
expected to perform general housekeeping chores, the work 
therapy projects will change from day to iy and week to 
week. The tasks assigned to each client will be based on the 
client's ability to perform the work.

It is doubtful that any of the clients admitted to the 
Ranch will be considered "employable" in the job market. The 
years of heavy drinking and street life typical of the 
chronic inebriate who will he Ireaied at the facility can be 
considered as much of a barrier to employment as a 
traditional physical 01* mental handicap. Many clients may 
also be suffering from alcohol related health problems which 
impair their employment potential. The work therapy at the 
Ranch will, in effect, provide vocational rehabilitation to 
clients as much as it will promote future sobriety.

For the most part, t.he work therapy performed by the 
clients will not displace employment positions at the kanc'n. 
The cultivation of crops and the raising of livestock, for 
instance, are projects entirely inciderilial to the purpose 
of the facility and are designed purely for the benefit of 
the clients. The daily housekeeping chores expected of each 
client (cleaning his or her room, making the bed, sweeping, 
etc.) are tasks normally required of clients in residential 
treatment programs. The Ranch m'll have regular employees 
who will he responsible for general custodial care and minor 
maintenance. Also, although some clients may assist with Lhe 
preparation of food, i lie Ranch will employ full time cooks 
for the operation of the kitchen.

The painting and minor renovation which clients will be 
performing on the main building and, later on, Lhe 
construction of sheds, fences, and the like, are another 
matter. Although this work is also designed to be an 
integral part of the work therapy program, it is difficult 
to argue that the Ranch would not otherwise be required to 
contract for the completion of this work. Nonetheless, from 
a counselor's point of view, Lhe work therapy involved in a 
group of clients painting t.he hallways is indistinguishable 
from the work therapy involved in weeding the garden.

In addition to the Lheraputic benefits of Lhe work to 
each client, it is important to recognize the importance of 
the work therapy plan to the concept of the Ranch. Despite
the size of the facility, every attempt is being made to
preserve a "family" nlmosphere at the Ranch. No one intends
for Lhe Ranch to simply "warehouse" clients while they are
going through a long period of sobriety. Rather, the Nugens
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plan to operate the facility in such a v.’ay that the clients 
feel a sense of belonging, and feel that they have a stake 
in the venture - that the Ranch is as rriuch theirs as it is 
the Kugens. Having the clients work at the Ranch, and become 
part of the gradual expansion and renovation of the facility 
is essential to achieving this goal. That sense of family, 
and feeling of belonging, is virtually impossible to achieve 
v?th a client group who perceives their relationship to the 
program as one of employees .

The Applicable State and Federal Statutes

(a) The Alaska Wage and Hour Act. The Alaska Wage and 
Hour Act, A . S. .1CT. U 51) -1 5 0, is the basic minimum wage,
maximum work week, and overtime compensation law in force in 
the State of Alaska. The Act establishes a minimum wage at a 
rate not less than $.30 an hour greater than the prevailing 
federal minimum wage of $3.35 per hour. A.S. 22.10.065. 
Other provisions of the Act require the payment of overtime 
for work in excess of eight hours per day or AO hours per ’ 
week (A.S. 23.10.060) and establish certain penalties for 
employer .olations (A.S. 23.10.135-140).

The Act provides exemptions for employees engaged in 
agriculture, fishing, domestic service, volunteer work for 
non-profit organizations, etc., but none of the exei.pt ions 
enumerated in A.S. 2 3.10.055 specifically apply to patient 
workers in alcohol or drug treatment programs. Subsection 70 
of the Act, however, permits employers to jay subniinimurn 
wages io individuals whose earning capacity is impaired by 
physical or mental deficiency. [Sec, A.S. 2 3.10.070(1 )]. 
This "handicapped worker" provision is similar to Section 14 
of the federal Fair Labor Standards Act, 29 U.S.C. 214. But 
the State regulations promulgated jjursuant to A.S. 23.10.070 
make it clear that the handicap exception is not Intended to 
apply Lo clients in alcoholism treatment facilities. 8 A A C  
15.120(f) reads as follows:

Persons undergoing rehabilitation treatment 
or therapy relating to narcotics or alcoholism 
are not considered handicapped for the purposes 
of A.S. 23.10.070 and this section.

Thus, the "handicapped worker" exception to the" 
Alaska Wage and Hour Act does not authorize the payment of 
sub-minimum wages to clients at the Ranch.

Reference to other state labor statutes provides little 
guidance Lo the interpretation of the Wage and Hour Act. 
Provisions of the Employment Services Act referring to 
vocational rehabilitation do not mention drug or alcohol 
addiction as a disability. See, e.g., A.S. 23.15.210(4),
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(5), and (9). Similarly, the expansive definitions of 
"employer" and "employee" in the Alaska Eir.ployment SecuriLy 
Act, A.S. 23.20.005-535, provide little guidance for patient 
worker situations. A.S. 23.20.526(d)(2) docs, however, 
exclude from 'the definition of "employment" services per­
formed

■ a facility conducted for the purpose 
carrying out a program of rehabilitation 
* individuals whose earning capacity is 
.aired by age or physical or mental 
ficiency or injury or providing remunerative 

iork for individuals who, because of their 
in.paired physical or mental capacity, cannot 
be readily absorbed in the competitive labor 
market by an individual receiving the rehabili­
tation or remunerative work.

Arguably, this exclusion can be read Lc cover
patient workers in drug or alcoholism treatment facilities, 
but I doubt that any court would read A.S. 23.20.526(d)(2) 
as providing any broader coverage than Lhe "handicapped 
worker" exemptions to Lhe Alaska Wage and Hour Act. The
provisions of the Employment Services A~t
[A.S. 23.15.210(A), (5) and (9)], the Employment SecuriLy
Act [A.S. 23.20.526(d)(2)], and the Wage and hour Act
[A.S. 2 3.10.070( 1 )] all seein to contemplate traditional 
notions of physical and mental disability. For whatever 
reasons, the Legislature has apparently chosen not to 
include alcohol and drug addiction as an employment handicap 
for the purposes of state wage and hour law. See, 8 AAC
15.120(f).

There is some indication that: Lhe limited handicapped
worker exemptions found in A.S. 23.10.070 are the only 
authorized exceptions for Lhe payment of a submini mum wage. 
8 AAC 15.120(e) states that as a general rule "approval for 

- payment of a wage lower chan established under 
A.S. 2 3.10.065 to persons with a temporary handicap will not 
be granted." So long as alcoholism and drug addiction are 
considered "temporary" handicaps, it seems unlikely Lhe 
State Department of Lab"1 would authorize payment of a
submini mum wage to clients Lhe Ranch.

The fact that there is no specific procedure authoriz­
ing the program to seek an exemption from the payment of 
minimum wages does not absolve the Ranch of future
liability. In State Ex Re' State Labor Commissioner vs. 
Goodwill Industries, A7b P. 2o 57T3 (K. Hex. !V7lO the New
Mexico Supreme Court held L'.at the absence of a specific
regulatory scheme i*egarding .he payment of submininnim wages 
to patient workers did not relieve a program from liability 
when it employed an alcoholic in a driver position arguing 
that the work was "therapy".
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The absence of any specific regulations or case law 
regarding patient worker payments under the Alaska Wage and 
hour Act does not leave the program without any inter­
pretative guidelines. The Alaska Act was modeled after the 
Fair Labor Standards Act, 29 U.S.C. 201 et^ s e ^  (herein­
after "the FLSA") . The Alaska Supreme Court~~has lie Id that 
questions of interpretation regarding the intent of the 
Alaska Wage and Hour Act are to he based upon federal law.
HcGi nni s vs. St evens, 543 P.2d 1221 (Alas. 1975). The Alaska
Act i t sell re ter s to the FLSA as a guide to defining terms.
A.S. 23.10.145. Thus, it is fair to say that the record of
how federal courts have applied the FLSA to patient worker 
situations will predict an Alaska court's interpretation of 
the issue.

(b) The Fair Labor Standards Ac^. As mentioned, the 
Alaska Act was based on the lair Labor Standards Act of 1938 
as amended. With some differences, the FLSA includes 
provisions similar to Alaska's, law for the payment of 
minimum wages, overtime compensation, etc.

Amendments to the Fair Labor Standards Act in 1966 
specifically included hospitals or institutions "primarily 
engaged in the care of the sick, the aged, the mentally ill 
or defective" within the Act's coverage. Section 14 of the 
FLSA, the federal counterpart to the "handicapped worker" 
provisions under State law, permits the payment of
subminimum wages to handicapped workers engaged in training 
or evaluation programs, and work activity centers. The Act 
authorizes Lhe Secretary of Labor to grant a certificate of 
exemption for handicap workers in a number of different 
situations, and at a wage rate not less than 50 per cent of 
the prevailing minimum wage. Regulations promulgated
pursuant to Section 14 can be found in 29 C.F.R., parts 324, 
525 and 529.

The application of the Fair Labor Standards Act to 
patient workers has been the subject of some litigation. In 
Souder v. Erennan, 367 F. Supp. 808 (D.D.C. 1973), the Act
was- lieTd to apply to patient workers in non-federal
hospitals, homes and institutions for the mentally retarded 
and mentally ill. Similarly, Weidenfel1er v . K i d u1i s, 380
F. Supp. 445 (H.D. V.'is. 19741 applied the Fair Labor
Standards Act minimum wage provisions to mentally 
handicapped persons in private boarding homes who had been 
released to those homes from the State Department of Public 
Welfare. King v. Carey, 405 F. Supp. 41 (W.D.N.Y. 1975) held 
the FLSA applicaTfle to minors who were civ .lly committed to 
state camps after being adjudicated delinquent and in need 
of supervision. Of significant importance is Wyatt v. 
Sti ckney, 344 F. Supp. 37 3, 387 (M.D. Ala. 1972 ) atliirmect
sub nom Wyatt v-> Aderholt, 503 F.2d 1305 (5th Cir. 1974 ).
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l.yaic held the Act: applicable to Alabama' state schools
dcsi gned to habilitate the n.entally retarded, and to 
patients involuntarily comrnitted to Alabama mental 
institutions. Wyatjt adopted minimum constitutional standards 
for the adequate treatment of the mentally ill.

In establishing standards for theraputic work programs 
for the severely retarded, the Wyatt court held:

(1) Patients may be required to perform 
therapeutic tasks which do not involve Lhe 
operation and maintenance of the hospital, 
provided the specific task or any change in 
assignment is:

(a) an integrated part of the patient's 
treatment plan and approved as a therapeutic 
activity by a qualified mental health pro­
fessional responsible for supervising Lhe 
patient's treatment; and

(b) supervised by a staff member to 
oversee the therapeutic aspects of the activity.

(2) Patients may voluntarily engage in 
therapeutic labor for which the hospital would 
otherwise have to pay an employee, provided 
the specific labor or any change in labor 
assignment is:

(a) an integrated part of the patient's 
treatment plan and approved as a therapeutic 
activity by a qualified mental health pro­
fessional responsible for supervising the 
patient's treatment; and

(b) supervised by a staff member Lo 
oversee the therapeutic aspects of the acti­
vity; and

(c) compensated in accordance with the 
minimum wage laws of the Fair Labor Standards 
Act, 29 U.S.C. 206 as amended 1966.

Id. at 381,
Wyatt also established similar standards for the 

mentally ill. See, 344 p. Supp. 402.

The argument that patient work is therapeutic for the 
patient, and therefore not traditional "employment"} seems 
to have had little persuasive value with the courts. In 
Souder v. Brennan, supra, ~udge Robinson i.o ed that:
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The fallacy of the argument that Lhe work 
of the patienc-worker is therapeutic can be 
seem in extension to its logical extreme, 
for the work of most people, inside and out 
of institutions, is therapeutic in the 
sense that it provides a sense of accomplish- 
ment, something to occupy the time, and a 
means to earn one's way. Yet that hardly 
mean that employers should pay workers less 
for what they produce for them. Id. at 813, 
n . 21.

In interpreting the FLSA, the courts viewed Lhe "eco­
nomic reality test", and not the counselor/patient relation­
ship, as the key to the applicability of the law. This test 
Molds that so long as an institution derives any con­
sequential economic benefit from the activity, an
employer/employee relationship exists rather than a
therapeutic one. Thus, if a patient performs work for which 
he or she is in no way handicapped, and from which the 
institution derives any economic benefit, the economic 
reality test is met and minimum wages must be paid.

One can argue that Souder, We indefeller, Wyatt, et nl.
are distinguishable because those cases 'primarily involved 
indivi Inals who had been involuntarily cor.mi LLcd co state or 
private institutions. With the exception of King v. Carey, 
each case involved long term placement of physically dr 
mentally disabled patients who were required to perforin 
tasks of questionable therapeutic value. Although the 1966 
amendmenti co the FLSA specifically extended the coverage of 
the Act to hospitals and rental institutions, nothing in the 
legislative history suggests that Congress also inienJed to
cover half-way houses and residential treatment centers. It 
is certainly true that the services provided by drug and
alcohol programs are distinctly different than those
provided by large institutions for the mentally retarded.

Rut these technical arguments may be of liLLle value in 
avoiding the applicability of Lbe federal Act. Without 
question the Fair Labor Standards Act has been broadly 
construed in favor of the c loyee, Gulf King, Shrimp 
Company vs. Wirtz, 607 F.2d 50o (5th Cir. I9b9) and 
exceptions to the Act are to be strictly and narrowly
construed. Brennan vs. Great American Discount and Credi t
Company, Inc., *̂77 F. 2d T9T] cert, denied, Walker vs.
Brennan, 6T7T U.S. 856 . Questions of treatment modality 
aside, I would be hardpressed to argue that the basic policy 
considerations inherent in the Souder and Wyatt decisions 
are not also applicable to clients in long-term residential
treatment programs such as the Ranch. And too, the regula­
tions adopted as a result of Souder v . Brennan, supra ,
suggest I* 't clients at the Ranch wi li be covered by tdde
patient-wo .r provisions of the FLSA.
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Following Che court's ruling Che
speci fic

in Souder vs. Brennan, 
United States Department of Labor adopted 
regulations governing the employment of patient workers m  
hospitals and institutions at some sub/minimum wages. See, 
29 C.F.R. Parts 524, >25 and 529. These regulations have led 
to greater clarity on the issue, and are of some help in 
determining the applicability of minimum wage provisions to 
clients at Nugens Ranch.

29 C.F.R. 529 now1 provides a procedure for Lhe 
application of a certificate to employ patient workers in 
hospital and institutions at subminimum wages. Unlike 
Alaska's parallel provision, however, the federal 
regulations interpret the handicapped worker provisions to 
include patients at "intermediate care faci 111 i es .. . ha If -way
houses, residential centers for

the like whether licensed or
2(c). y

and
529.

drug addicts or alcoholics, 
not licensed." 29 C.F.R.

The regulations embody the "economic reality test" and 
include many of those factors articulated in Wyatt anJ 
Souder. Patient workers whose earning capacity is not 
impaired must be paid the statutory minimum wage. 29 C.F.R. 
529.4(a). Patients whose earning capacity or productive 
capacity is impaired may be paid a subn.inimum wage, but only 
after one of four types of certificates are issued to the 
facility by the Secretary of Labor. Although a program can 
assess lhe cost of room and board against the patient, this 
-issessiient cannot come in the form of a deduction from lhe 
pay otherwise to be made to the patient. 29 C.F.R. 529.4(i).

- This difference in coverage between the 
worker" provisions of federal and state law 
interesting legal question. Decause federal 
include residential care centers for drug

"handi capped 
presents an 
regulat ions 

addic ts and
alcoholics within the definition of "hospitals and 
institutions", one can presume that Section 14 of the FLSA
was meant 
"handicapped 
speci fically 
coverage of 
presents a 
"terms u ed

to cover 
worker" 

exclude 
Alaska 1 s

alcoholics within the meaning of 
The State regulations, however, 

alcoholics and drug addicts from the 
"handicapped worker" provision. This 
with A.S. 23.10.145 which reads that 
Alaska Wage and Hour Act] shall be

conf1i ct 
in ILhe

defined, where applicable, as they are 
federal Fair Labor Standards Act of 1938, as 
regulations adopted under it." The Alaska 
application of the preemption principle 
however, suggests that the State law will 
vs. Bechte1 . 621 P.2d 890 (Alas. 1980).

defined in the 
amended, or the 
Supreme Court's 
to labor law, 
apply. Webster
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The Federal Department of Labor will treat patient
worker situations on a case by case basis. Coverage of Lhe 
Fair Labor Standards Act to patient worker situations has 
been asserted by the Wage and Hour administrator in the 
following situations: a home for emotionally disturbed
children (WH Adm Op, June 7, 1967); a school for the
mentally retarded (WH Adm Op, July 11, 1967); a home for the 
blind (WH Adm Op, June 16 , 1967); a home for the aged (WH
Adm Op, July 18, 1967); a nursing home (WH-286, August 27, 
1974); a residential rehabilitation center (WH Adm Op, 
October 20, 1967); and a community health center operating a 
drug abuse detoxication unit, a residential care facility 
and three half-way houses (WH-256, February 27, 1974).
However, the courts and the Wage and Hour Division have
found the Act not applicable to the fol1owing institutions: 
a children's home (Critchlow vs. Children's Home
Associ at 5 on, 22 WH Cases 203, (L>.C. OhioTTT a poor house
where no medical services were rendered (Hodgson vs. 
Karri son County, 22 WH Cases 76, (5 th Cir. 1976)); a home
tor neglected children (WH Adm Op, June 7, 1967); a home for 
unmarried mothers (WH Adm Op, June 7, 1967); a retirement
home (WH Adm Op, December 6, 1968 , WK--216, April 30, 1973); 
and a religious orphanage (WH Adm Op, February, 1968).

Administrative interpretations by the Wage and hour
Division have consistently applied the economic realiLy test 
to the determination of whether or not an employer/employee 
relationship exists in a work therapy program. Accordingly, 
a paLient enters into an employment relationship when 
engaged in the ordinary maintenance, patient care, office 
work and other activities that are performed in the 
operation of an institution, but does not become an employee 
when performing personal housekeeping chores in his or her 
immediate living quarters. However, the cleaning of common 
hallways, kitchen or diningroom detail, garbage detail, 
etc., fall within the ordinary maintenance of a facility and 
therefore involve an employment relationship. (Opinion 
WH-375, signed by Wage Hour Administrator Donald J. James, 
March 1, 1976.)

The development of individual rehabilitation plans, and 
an intention lo rehabilitate clients for the ultimate 
purpose of entering the competitive labor market, does not 
of itself make a patient engaged in work a non-employee 
under the Act. The critical factor in determining the 
employment relationship is the consequential economic 
benefit to Lhe institution. (Opinion U1I-334, signed by 
Acting Wage Hour Administrator Warren D. Landis, April 18, 
1975.)
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Whether or not the farming activities performed by 
clients at the Ranch meets the "economic reality test" is an 
open question. A presuasive argument can be made that Lhis 
work does not result in any economic benefit to the program. 
Leonard would undoubtedly weed the garden and feed the hogs 
regardless of whether or not clients assist in those 
efforts. The program has no intention of either raising 
crops or livestock for profit, and the impact to the program 
of a reduced food budget will be minimal at best. It is 
probably true that the costs of raising fresh produce is 
greater than any expense to the program for the purchase of 
such foods, considering their wholesale price, and the large 
volume of .‘‘oods tuffs which will be donated to the Ranch. 
Nonetheless, there may be a real savings to the program with 
the raising of livestock. The number of hogs raised and 
slaughtered at the Ranch may well be cheaper than the cost 
of purchasing pork wholesale.

I am troubled though by the maintenance, renovation and 
construction work which clients at Nugens Ranch will be 
performing this year, nd in coming years. Although this 
work is no different in kind to the housekeeping chores and 
the garden chores that clients and staff will be performing, 
it does provide an economic benefit to the program. If 
clients at Nugens Ranch paint the exterior of Lhe main 
building during the summer, this will result in a 
substantial savings to the program compared to the costs of 
contractual labor. The same car. be said for minor reno­
vations in the interior of the building, and the 
construction of fences, sheds, etc., on the land surrounding 
the building. I believe that, on its face, this type of work 
therapy meets the "economic reality test" and therefore 
requires the paymenL of wages.

Arguably, the program's entire work-therapy plan could 
slip past federal coverage under the "family setting" 
exception outlined in WH Adm Op-317. The Ranch certainly 
seeks to establish a family atmosphere, and lias designed its 
work programs solely for the mutual benefit of its clients. 
But three problems may preclude the program from obtaining 
the protection of WH Adm Op-317: (1) some of Lhe work (e.g., 
the renovation and maintenance) will displace outside 
contractors who would otherwise be hired to perform the 
work; (2) some clients voill reside at the Ranch on a 
"long-term" basis, that is, more than one year; and ( 3) the 
facility's capacity to treat 48 clients, and its employment 
of a paid staff other than counselors may well mean that it 
is not a "relatively small" institution as envisioned by 
that Opinion.
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I have discussed this specific matter with Ms. Kathy 
Maloney, a patient-worker specialist for the Regional Office 
of the Wage and Hour Division of the Department of Labor in 
Seattle. It is her opinion that the Ranch is simply too 
large of an operation —  measured by the size of its budget, 
number of clients, and number of fulltime staff —  to be 
considered a "family" type program. She did recommend, 
however, that the Ranch apply for a certificate to pay 
subminimum wages to clients engaged in work therapy, depend­
ing on the results of the application of state law.

This leads me to a discussion of the final issue, that 
is, the problems of dual coverage unde1 State and Federal 
law.

(c) The Dual Application of State and Federal Law to 
the Program". Nugens Ranch, as an employer in the State, is 
cl early obligated by the Alaska Wage and Hour Act to pay its 
employees a wage at least $.50 an hour higher than the 
federal minimum wage. As I have discussed, however, the 
State Act does not tell us whether patient -workers are 
"employees" under the Act. All the Act does is exclude from 
t lie definition of "handicapped worker" those individuals 
undergoing treatment in alcoholism rehabilitation programs, 
thus precluding the Ranch from paying a subminimum wage to 
its clients, if those clients are deemed to be "employees" 
by virtue of their work therapy.

Federal law has a different scheme, however. Patient 
workers have been deemed to be "employees" under the Fair 
Labor Standards Act when and if the work therapy they are 
engaged in meets the "economic reality test". Under certain 
circumstances and with proper authorization, patient-workers 
may be paid a submini mum wage pursuant to Section 14 of the 
FLSA, 29 U.S.C. 214 —  the "handicapped worker" provision of 
the Act.

Thus, if Nugens Ranch is covered by the FLSA, there 
are, at least^ speciTTc gui d'e lines for the application of 
the Act to patient-workers, and procedui'es for the 
authorization of the payment of subminimum wages to clients. 
But the specific application of federal law will depend on 
three factors: (1) whether or not state law imposes a higher 
standard; (2) whether or not Nugens Ranch is actually 
covered by the FLSA and; (3) whether or not FLSA coverage 
can be asserted given the constitutional limitations imposed 
by National League of Cities v. Usery, 436 U.S. 833 (1976).
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If the Alaska Wage and Hour Act is held to apply to the 
work therapy program at the Ranch, and if 8 AA.C 15.120(e) 
and (f) are interpreted to prohibit the payment of 
subminimum wages to clients, then the Ranch will be 
o ii.-ac.d to pay the statutory minimum wage to clients 
($3.85/hour) regardless of the more relaxed provisions of 
federal law. -Webster v . £.‘_ch]:el_, supra.

On the other hand, it is possible (but extremely 
unlikely) that the "handicap worker" provisions of the 
Alaska Act are interpreted to include patient workers at 
residential treatment facilities, notwithstan ding the 
language in 8 AAC 15.120(f). If that were to happen, the 
federal regulations issued pursuant to Section 14 of the 
Fair Labor Standards Act will prora apply to obtaining 
the subminimum wage certificate from the SLate Department of 
Labor. The State regulations, 8 AAC 15.120, refer to the 
federal regulations, 29 C.F.R. Part 525, for securing an 
application to employ a person at less than the minimum 
wage.

If it is determined, however, that neither the minimum 
wage provisions of State law, nor Lite handicap worker 
provisions of State law, apply to work therapy programs at 
Kugcns Ranch, one must then answer lhe question of whether 
the FLSA covers Lhe Ranch.

For Lhe program to be covered under the Fair Labor 
Standards Act, Kugcns Ranch must be deemed to be a 
"enterprise" which is "engaged in commerce". With the 1966 
amandments to the Act, Congress expe ded the definition of 
"enterprise" to include hospital f and other health care 
facilities. 29 C.F.R. 529 d a r b i e s  the definition of
hospitals and institutions to include half-way houses and 
residential alcoholism and drug treatment programs. But 
coverage under the "enterprise" definition is not 
sufficient, since the program must also be considered an 
enterprise "engaged in commerce".

Although activities at the Ranch will not involve 
traditional notions of interstate commerce, i.e., the inter­
state transfer of clients and goods, the term "commerce" as 
defined in the FLSA is broad enough to include even the most 
minimal activities that might cross state lines. In 
Aim Op-256 (signed by Warren D. Landis, Acting 
Administrates, Wage and Hour Division, February 27, 1974), 
the Wage and Hour Division indicated that Lhe use of 
interstate mails, telephone, and other instrumentalities of 
coiimerce by a community health center for the purpose of 
obtaining information about clients was sufficient to 
trigger coverage under the Act. In Marshal v. Sunshine and 
Leisure, Inc., 25 WH Cases 80 (M.D. Fla. 198077” a resthome
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for the aged was deemed to be a "enterprise engaged in 
commerce" simply by virtue of the sLaff'-s use and purchase 
of foodstuffs which had crossed interstate lines. Thus, even 
though tie program is comparatively small, and will be 
working and referring with clients entirely within the State 
of Alaska, the definition of "conmerce" is so broad that ic 
brings the program within the ambit of the Fair Labor
Standards Act.

But the authority of Congress to pass remedial 
legislation based on the commerce clause of the Constitution 
which has the effect of infringing on responsibilities 
ti-aditionally delegated to the states is now in question. 
The passage of the 1966 and 1974 amendments to the Fair 
Labor Standards Act, which included state government 
employees within the coverage of the Act (as well as hos­
pitals and other institutions) triggered two significant
cases. In the first case, Maryland vs. Wirtz, 398 U.S. 183 
(1968) the United States Supreme Court upTLeid the extension
of the Act to employees of state schools, hospitals and 
public institutions. In 1976, however, the Supreme Court 
reversed its position in Wirtz, finding that the 1974 
amendments to the Fair Labor Standards Act violated the 10th 
Amendment. National League of_Ci_ti_es vs. Usery, 42 6 U.S. 833 
(1976) held tbat wage and- hour determinations with respeec
to

functions...which state and local govern­
ments are created to provide, (including) 
services ... which the states have traditional­
ly afforded to their citizens

were matters essential to the separate and independent 
existence of these governments and therefore beyond the 
reach of Congressional power under the commerce clause. 
National League, supra at 851. By overruling Wirtz, the 
Court inspl iciTly included the operation of public schools, 
hospitals and health care institutions within the category 
of traditional governmental functions. National League 
therefore suggests that it is impermissible tor u.e federa L 
government to pass wage and hour legislation affecting a 
local health care program such as Nugens Ranch which is 
funded by the state and serves an important state function.

The only two courts whir’ have addressed the 
applicability of National League Lo local health care 
programs are divided on the issue. In Williams vs. Eastside 
Mental Health Center, 25 WH Cases 119 (N .b . ATa.J the Court 
held that the National League decision prohibited the 
application of the Fair Labor Standards Act to a community 
mental health center, • finding that the care of mental 
patients was a power traditionally delegated to the states
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within the meaning of National League. In Rich]and County 
Association vs. Marshal, 25 W.H. Cases 142 (9th Cir. 1981) 
tTie Court reached I different conclusion, finding that the 
National League decision did not prohibit the application of 
the Fair Labor Standards Act to a private, non-profit 
corporation which operated a residential home for mentally 
retarded adults. -The 9th Circuit based its decision on the 
fact that the group home in question was private, and 
although funded by the state, operated its program indepen­
dent of state control.

The description of the program involved in the Ri chland 
case seems more similar to the actual operation of the Ranch 
than the mental health facility in Alabama involved in the 
Wi 1liams case. One difference, however, which may be signi­
ficant, is the fact that A.S. 47.37.010 et. seq. establishes 
a scheme of significant state control over the operation and 
approval of local alcoholism programs. This extent of state 
regulation appeared to be a persuasive factor for the 
Wi 111ams court in ruling that the operation of a mental 
heaTTh center by a private non-profit corporation served an 
integral governmental function and was therefore immune from 
FLSA coverage by virtue of National League. This 
jurisdiction, however, will be bound Gy the nolding in 
Richland, notwithstanding Judge Frye's well reasoned dissent 
Tn th'St case, and the contrary holding in Williams v. 
East side Mental Health Center, supra.

The Impact on the Program and the State

Any requirement that a minimum wage, or subminimum wage 
must be paid by the Ranch to clients engaged in the work
therapy opens a Pandora's box for the program. The creation
of an "employment" relationship with 48 clients presents a 
significant administrative burden with respect to payroll 
taxes, worker's compensation, unemployment insurance and the 
like. Its likely that a new employee position would need to 
be added to handle accounting and administrative work
related to the payroll. The Ranch will also face an annual 
administrative review and application process to pay 
subminimum wages under the FLSA and this process requires an 
evaluation of the earning and productive capacity of clients 
at three and six month intervals. More importantly, the 
development of an employer/employee relationship with the 
clients and the program seriously affects the
counselor/client relationship. This will be particularly 
true if the law requires the payment of wages for some work 
(e.g., the maintenance and renovation), but not other work, 
such as gardening.
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Troth a counselor's 'point of view, the gardening work
requested of clients is no different a form of therapy than
renovation work which clients would be asked to perform. 
Nonetheless, if clients know they will be paid a minimum 
wage for one form of work, but not the olher, the
counselor's ability to engage the clients in lhe various 
forms of therapy will be jeopardized.

There is also the problem of maintaining client 
sobriety if Lhe payment of wages results in an increased
amount of cash available; to each client on a weekly basis. 
The Ranch is not designed as a lock-in facility, and clients 
will always be free to leave the building. As presently 
structured, however, clients will only be allocated a
minimal amount of cash' per month for the purchase of
necessary incidentals, and therefore, the temptation to run 
into town with a pocket, full of cash for a "binge" is 
reduced. But if federal or state regulations require the
program to hand each client a paycheck at the end of each 
pay period this element of control is eroded.

The most serious consequences may well be u dramatic 
change in the spirit and philosophy of the Ranch. The Nugens 
have always been adept at creating a sense of family and
personal belonging with their clients, and this has been the 
essence of their success in treatment. If this atmosphere is 
lost —  and it may well be los.. by the creation of an 
employment relationship with clients —  then the program may 
be doomed to failure from the start.

The burden on your office is no less significant. Noni 
Butts, the accountant for the program, has cst-imaicd that if 
the Ranch is required to .ay a minimum wage to 48 residents 
at the facility, assuming that clients work for 14 hours per 
week, that it will mean an increase in Lhe operational 
budget of Lhe Ranch of some $230,000.00 next fiscal year. 
This is a particularly troublesome financial burden for 
SOADA when you consider what it will mean for Lhe expansion 
of long-term care programs in other areas of Lhe stale.

I have spoken to Judy Madsen of the Cedar Hills 
facility in Washington to determine how that program has
avoided the application of minimum wage laws to patient 
work. The Nugens Ranch model is similar to that which is now 
in operation at Cedar Hills, and according to Ms. Madsen, 
Cedar Hills has not run into any problem with either state 
or federal law. I don't know, however, how Washington state 
law may differ from Alaska law. If is also my understanding 
that Cedar Hills has not applied to Wage and Hour ior a 
subminimum wage certificate pursuant to the FLSA. I suspect 
this simply means that neither Wage and Hour, nor Cedar 
Hills, have investigated the program's probable coverage 
under the federal Act.
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Conclusions

The legal opinions and policy considerations which I 
have discussed above lead me to Lhe following conclusions:

1. The Alaska Wage and Hour Act, as presently written, 
will require the Ranch to pay the statutory minimum wage to 
clients engaged in work therapy which results in any
economic benefit to the facility. This conclusion is based 
on my presumption that the Alaska Act will be interpreted 
according to principles established under .the FLSA, and my 
presumption that 8 AAC 15.120(f) will be viewed as a 
prohibition against paying less than a minimum wage to 
alcoholics engaged in work therapy at a residential 
treatment center. As a practical matter, this will mean that 
the Ranch will have to pay clients for any work therapy that 
involves repair or renovation on the building, farming
activities, and any other work at the facility that has the 
effect of displacing an employment position, but will not 
require the Ranch to pay clients for general housekeeping 
chores.

2. The Ranch is covered by the provisions of the Fair 
Labor Standards Act, as amended. Therefore, unless the Ranch 
is held to be exempt under the "family setting" guidelines, 
it will be required to pay the statutory minimum wage to
clients engaged in work therapy which results in any
economic benefit to the facility, unless a certificate Lo 
pay a subminimum wage is issued to the Ranch pursuant to 
29 C.F.R. 529.

Possible Solutions

As a first step, I believe that your request for an 
Attorney General's opinion on the issue is appropriate. At 
Lhe very least, this will give your office and the program 
some idea of how the State Department of Labor will react to 
the problem. I am also anxious to see if an Attorney General 
more familiar with labor law than myself reaches the same 
conclusions.

Secondly, I believe we should begin an immediate 
planning process for legislative or oLher programatic 
solutions to the problem on Lhe assumption that either State 
or federal law, or both, will require some form of payment 
for the work therapy. I use the pronoun "we" for two 
reasons: (1) I believe that this is an issue which affects
both SOADA and the program equally and, (2) I also believe 
that a solution can be better achieved if we work jointly 
toward a resolution. I also don't feel it is appropriate to 
scrap the work therapy concept just because of the wage



   nnntFCTT— — i
February 23, 1982

probleiT.. At its most recent Board meeting, Che Board of 
DirecCors of ASHS (now Alaska Alcoholism Rehabilitation Ser­
vices, Inc.) unanimously reaffirmed the imporCance of Che 
work therapy program to the concept of and future success of 
Nugens Ranch. We must at least attempt some legislative 
solution to lessen the impact on the program before we 
decide to discard a concept so central to the theme of the 
Ranch.

Some suggestions are as follows:

1. Seek legislation wh'.~h would amend the Alaska Wage 
and Hour Act to provide a specific exemption for work 
therapy programs at residential drug and alcoholism centers. 
Ideally, this legislation would affirm that the operation of 
drug and alcohol treatment centers by non-profit 
organizations serves an "integral governmental function", 
thus also giving the Ranch protection from the application 
of the "FLSA. by virtue of the ruling in National League of 
Cities v. Usery.

2. Seek a revision of 8 AAC 15.120(f) so that drug and 
alcoholism treatment facilities can pay a subminimum wage to 
patient-workers pursuant to A.S. 23.10.070.

3. Seek a formal Administrative Opinion from the Wage 
and Hour Division, U.S. Department of Labor- in an attempt to 
get a ruling Lhat the Ranch is exempt from FLSA coverage 
under the "family setting" principles of WH Adm Op-317.

A. Restructure the work therapy program to exclude the 
repair and renovation work on (he facility and minimize the 
economic impact of the farming activity. Add new forms of
"work therapy" that can occur during the winter months to
replace the renovation activities. Torrence * Inc., the 
architects drafting the current renovation plans have 
already been asked to estimate the additional costs 
attributable to complete renovation of the building by
outside contractors.

5. Retain the work therapy plan as drafted, obtain the 
necessary funds to pay the clients for the farming and
renovation activities, but draft appropriate procedures 
which permit the program to retail", the clients' wages in 
trust until their release from treatment. At that time, the 
clients can be billed a cost of care based on Lheir 
increased earnings during treatment. This plan might 
eliminate some of the accounting and payroll problems, and 
ease the economic impact on the program. It does, however, 
present a new problem of collecting the fee charged from the 
client.

I.
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Finally, I anticipate that this problem will not be
resolved prior to the time that the program is required to
submit a final budget for FY '83, and possibly even not
resolved before the program opens it doors ".o clients. I ask
that you and Loyd give us some direction on how to approach 
the budget planning with this issue unresolved.

Feel free to call me if you have any questions.

cc: Leonard Nugen
Henritta Nugen 
Ruth Ellen Anderson 
Loyd Gathman 
Bruce Botelho 
Board of Directors

Sincerely,

PRV:mjm



Offered: 5/17/83
Referred: Rules
Original sponsors: Barnes, Clocksin,

Bussell, et al

A IN THE HOUSE BY THE FINANCE COMMITTEE

2 CS FOR HOUSE BILL NO. 182 (Finance)

3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 THIRTEENTH LEGISLATURE - FIRST SESSION

5 A BILL

6 For an Act entitled: "An Act exempting participants in residential drug
7 abuse and alcoholism treatment programs from Alaska's

8 minimum wage provisions, and providing a wage scale."

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
10 * Saction 1. AS 23.10 is amended by adding a new section to read:
11 Sec. 23.10.071. WAGES FOR WORK THERAPY. (a) For work, therapy,

12 as defined in AS 47.37.270, a participant in a residential drug abuse
13 or alcoholism treatment program designed to extend more than 120 days

14 may be paid less than the minimum wage prescribed in AS 23.10.050 -

15 23.10.150 if the rate has been approved by the commissioner under this

16 section and is in compliance with federal law.
17 fb) The commissioner shall adopt regulations regarding the

18 payment of wages for work therapy. In adopting the regulations, the

19 commissioner shall consider whether the work performed by the patient
20 (1/ is solely for the benefit of the patient and is that
21 which is ordinarily carried on by patients in a residential treatment
22 program;
23 (2) would ordinarily be performed by full-time employees of

24 the program;

25 (3) is work that may produce income to the patient, other
26 than wages;

27 (4) produces goods or services the proceeds of which will

28 economically or otherwise benefit the owners, operators, or businesses
29 of the rehabilitation program; and

-1- CSUB 182(Fin)
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(5) creates an unfair competition with private enterprise 

because of lower wage standards.
* Sec. 2. AS 47.37 is amended by adding a new section to read:

Sec. 47.37.245. WAGES OF PATIENTS. (a) A participant ir, a 

residential drug abuse or alcoholism treatment program may be paid 

wages for work therapy. The payment of wages for work therapy by a 

drug or alcoholism treatment program shall be considered an allowable 
ccsl under the department's regulations governing costs a grantee may 

pay with money received from a grant.
(b) No part of the wage earned by the patient worker may be 

deducted for the cost of room, board or services. The program, how­

ever, after the payment of wages, may assess and collect the reason­
able cost of treatment according to rates established under AS 47.37.- 

240, and on the same basis it assesses and collects from non-working

patients.
Ia7 111

(c) Wages earned by the patient worker may be held in trust 

the~pi^graju__for the benefit of the patient, and, except as provided in 

(d) of this section, may be disbursed by the program only with the

patient’s consent
(1) for the support of the patient's dependents;
(2) to pay a civil judgment;

(3) for the purchase of gifts, clothing, and items of
personal use;

(4) to pay restitution or a fine;

(5) for other purposes considered appropriate by the treat­
ment program.

(d) Wages earned by the patient worker may be disbursed without 

the patient's consent in accordance with a final court order ( j f ^
* Sec. 3. AS 47.37.270 is amended by adding a new paragraph to i-ead:

CSHB 182(Fin) -2-



(14) "work therapy"

(A) means an activity that involves a patient in basic 

employment skills and assists the patient in reintegration into a 
community ;

(B) does not include

(i) activities such as personal housekeeping 
chores or cooperative responsibilities expected of each 
patient in the program; or

(ii) work that produces goods or services for sale 
or distribution, the proceeds of which would be returned to 

the owners, operators, or businesses of the rehabilitation 
program.

-3- CSHB 182(Fin)



INFORMATION ON CSHB 182(Fin)

ATTACHED PLEASE FIND A COPY OF THE ORIGINAL BILL AND THREE HOUSE 
COMMITTEE SUBSTITUTES. THERE FOLLOWS A BRIEF DESCRIPTION OF THE CHANGES 
IN THE BILL FROM ONE VERSION TO ANOTHER. ESSENTIALLY, EACH VERSION 
TIGHTENS UP THE BILL A LITTLE MORE TO PREVENT ABUSE BY THE PROGRAM AND 
TO PROTECT THE RIGHTS OF THE PATIENTS. NANCY G. IS HAVING PROPOSED 
AMENDMENTS DRAFTED AS MARKED ON THE LATEST VERSION OF THE BILL, AND WILL 
ASK VIC TO CARRY THEM. I DON'T KNOW WHAT VIC PLANS TO DO.

HB 182
"An Act exempting participants in residential drug abuse and alcoholism 
treatment programs from Alaska's minimum wage provisions, and providing 
a wage scale."

Provides that participants in residential drug and alcoholism treatment 
programs may be paid less than the minimum war » (no less than half the 
minimum wage) for work therapy.

Defines "work therapy".

CS HB 182(HESS)
Tightened up HB 182, added more oversight by Commissioner of Labor and 
gave him/her the power to adopt regulations to prevent abuse (protect 
rights of patients). Also specifies constraints on disposition of money 
earned by patient. States that "wages may be held in trust" and used 
only for certain things. Tightens up definition of "work therapy" to 
exclude housekeeping chores and cooperative respons' »■»< 1 fties expected of 
each patient.

CS HB 182 (L&C)
Adds language (to section outlining things the Commissioner should take 
into account when promulgating regulations) regarding "creation of 
unfair competition with private enterprise because of lower wage 
standards". Removes consideration of "the impact of the wage scale on 
the program". Adds to definition of "work therapy" the exclusion of
goods or services for sail for program/owner profit.

CS HB 182(Fin) VERSION UNDER CONSIDERATION
Adds one new subsection to "wages of patients" stating that wages earned 
by patient may be disbursed without the patient's consent ONLY "in 
accordance with a court order".

NAN HAVING AMENDMENTS DRAFTED TO DO THE FOLLOWING:
Change bill to provide that wages will be held in trust (instead of

may be held in trust), and that they will be held in trust not by the
program, but by a third entity appointed by the patient (?). Also 
change "wages of patient" section to reflect that wages earned by
patients may disbursed without the patient's consent to pay child 
support (in addition to "in accordance with a court order").



SENATE LABOR AND COMMERCE HEARING MAY 24

The bill was considered for about five minutes, maximum.

Loren Jones (DHSS) Office of Alcoholism and Drug Abuse testified that 
the bill sets up solution to barrier in state statute". The Department 
of Health and Social Services supports it as it will "permit eligible 
programs to apply for exemption from the minimum wage while protecting 
client's rights". ZERO FISCAL IMPACT ON DHSS.

Judy Knight (DoL) said "we have worked nard to produce a committee 
substitute" and the Department has no objection. Dept, of Labor offered 
fiscal note ($41.2, FY 84) for additional Clerk Typist III for Wage and 
Hour Division. Their fiscal note states that currently only Akeela 
House in Anchorage and Nugen's Ranch in Kerttula's district offer long 
term treatment programs.

Rodey moved to pass out bill with individual recommendations.

Nancy G., across the hall, says Akeela House (one of the only two 
programs affected in the state) does not support the bill. That leaves 
Nugen's Ranch. She also said the Nugens used to run a program for the 
Municipality of Anchorage, but they were so sleazy the Municipality 
severed the arrangement. Also please note that in a letter from the 
Nugens to Jalmar Kerttula date January 5, 1983, they say paying the
minimum wage "ties their hand for treatment". (The patients do all the 
chores in the kitchen and greenhouse, and garden.) AND I QUOTE "l’HESI 
FOLKS WE WORK WITH DO NOT NEED MONEY. IT IS ONE OF THEIR WORST ENEMIES. 
PERHAPS IT WOULD MAKE SENSE TO PAY THEM 30<? AN HOUR, BUT $3.85 AN 
HOUR NO WAY!... WE NEED YOUR HELP". Lovely.
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®  COM M ITTEE R E P o ft 

SEN ATE

FURTHER: 

Date:  -

Mr. President:

The Committee on ______ ‘   has had

: . ' ' . . . .

under consideration and (a major it y of the committee) (the committee) 
reports it back with the foil o'wi ng" recomme.’,'datfons : ”

[ ] t.r* pass [ ] do not pass

[ ] do pass with attached a m e n d m e n t s (s )
[ ] same title

[ ] replace with CS f o r _____________________________________________ [ j new title

and recommends

[ ] AND attaches a "Letter of Intent" [ 1 New Fiscal Note

[ ] reports it back wi th out recommendation

[ ] referred to t h e _____________________________________________ Committee

MEMBER? SIGNING MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS:  ---------------------------

CHAI.RMAN
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V i r g i n i a  b o n n ' C  L C m b o  May 6, 1983

via Express Mail

Ms. Judy G. Knight
Special Assistant to the Commissioner
Department of Labor
State of Alaska
P.O. Box 1149
Juneau, Alaska 99811

Re: CSHB 182

Dear Ms. Knight;

As you know, I currently represent Alaska 
Alcoholism Rehabilitation Services, the non-profit corpora­
tion which owns and operates a long-term residential 
alcoholism treatment center in Wasilla, Alaska known as 
Nugen's Ranch. I testified in favor of CSHB 162 before the 
House Committee on Health, Education and Social Services 
because Nugen's Ranch, as one of the treatment programs in 
the state which hopes to implement a work therapy program, 
will benefit from the legislation. With this letter I hope 
to clear up a few misconceptions that may have developed as 
a result of certain comments I made during my testimony.

The residents at Nugen's Ranch are most likely to 
be individuals who have a life-long history of alcoholism. A 
good number of these individuals will be skid-row alcoholics 
and public inebriates who have spent many years on the 
street drifting from one detoxification facility to another. 
They have few life management skills and, practically 
speaking, are unemployable. Their treatment will require 
institutionalization for as long as two years.

The Ranch hopes to engage these individuals in 
"work therapy" as part of their treatment. Work therapy is 
activity of a constructive nature which may be supervised or 
unsupervised, and which will require the resident to assume 
certain responsibilities. The work will involve housekeeping 
chores, agricultural work, and unskilled labor associated 
with minor renovation and maintenance at the facility.
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You indicated a concern on the part . of the 
Department based on the fact that during my testimony before 
the HESS Committee I referred to residents at the facility 
performing certain maintenance tasks that might involve 
electrical or mechanical skills. My comments were only for 
the purpose of explaining to committee members that resi­
dents would regulary perform work that was non-agricultural 
in nature. I certainly did not intend to give the impression 
that Nugen's Ranch planned to displace existing employee 
positions through work therapy, or that the Ranch planned to 
have residents engage in work such as might be done by an 
electrician or mechanic and which would require specialized 
skills and training. I am sure you realize that it would be 
foolish for the corporation to do so, and I would never 
recommend such a course of action. The potential liability 
of the corporation as a result of any negligent work 
performed by a resident working beyond his skill level is 
itself a sufficient deterrent that the Ranch would never 
consider engaging residents in such activity.

To be more specific, 
likely to be performed by 
therapy. I have listed the 
whether 29 CFR 529 requires 
activity.

the following tasks are those 
residents involved in work 
activities without regard to 
the payment of wages for the

(making beds, 

(sweeping floors, 

clearing tables, 

swine);

1. Personal housekeeping chores 
cleaning rooms);

2. General housekeeping chores 
trash removal, etc.);

3. Kitchen detail (setting and 
etc.);

4. Feeding livestock (poultry and
5. Cleaning animal pens and sheds;
5. Planting and cultivating vegetable crops;
7. Planting and tending to bedding plants grown 

in the greenhouse;
8. Assisting in the slaughtering of livestock 

and the harvesting of crops;
9. Minor maintenance (e.g., painting);

10. Care of the grounds;
11. Snow removal during winter;
12. General labor, such as erecting fences, 

tearing down sheds, hauling trash, stacking 
lumber, cutting firewood, etc.
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In some cases I anticipate that residents will 
watch qualified personnel perform regular maintenance tasks 
which require specific training and skills; In all cases, 
the "vork" performed by the resident would not involve 
activity requiring a special skill, but nonetheless will 
allow the resident patient to learn some basic aspects of 
the skill.

For example, the Ranch might have the need to 
build a small tool shed adjacent to one of the existing 
buildings. This is work for which the Ranch would use the 
services of one of its regular maintenance personnel, or 
contract with someone to do the construction. This work,' 
however, also would present an excellent opportunity to 
prepare a work therapy program which involves training in 
some carpentry skills. Residents could be asked to stack and 
haul lumber while observing how framing is done and receiv­
ing instruction in the proper use of power tools. Similarly, 
the residents could watch how electrical conduit is laid, 
learn how to lay shingle on a roof, learn how windows and 
doors are hung, and how steps and railings are made, etc. 
Throughout all of this "work cherapy" the residents may do 
nothing more than stack lumber and paint the building. 
Nonetheless, the experience will have taught them some basic 
lessons of carpentry and electrical work.

I want to make it clear that the work therapy 
program designed for the Ranch will not displace any 
employment positions that are filled from the private sector 
and which are paid at a rate considerably higher than the 
prevailing minimum wage. If you examine the grant-in-aid 
documents for Nugen's Ranch available at the State Office of 
Alcoholism and Drug Abuse, you will see that the Ranch has, 
and intends to keep, fully paid and qualified maintenance, 
kitchen, and night attendant positions. VJork therapy is 
designed for the benefit of the patient; it is not a concept 
which will result in the displa'emert of regular employees 
at the Ranch.

I do not believe it is unreasonable for the Ranch 
to expect that the quality of "work" they will receive from 
an individual during the initial stages of treatment is work 
for which something less than rbe minimum wage is still fair 
compensation. I am sure you can appreciate that someone who 
has been unable to work in five or six years because of
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daily intoxication has a productive capacity that is, at 
best, minimal, even with constant supervision. Although I 
understand that the Department is concerned because even the 
most basic entry level positions in the private sector pay 
at least the minimum, wage, I hope that the Department 
appreciates the fact that residents who will be referred to 
Nugen's Ranch are individuals who are presently not even 
counted among the labor force because of the-ir inability to 
work.

It is the intention of the Ranch to base the wage 
scale on the disability of the patient worker, as is 
required by federal regulation. It seems clear to me that 
the federal regulations concerning patient workers at 29 CFR 
part 529 contemplate wage scales between 50 percent of the 
minimum wage and the full minimum wage, or higher, depending 
on the disabilities of the various clients. I have antici­
pated that in the process of applying for a certificate 
under 29 CFR 529 the Ranch would seek approval for a number 
of classes of wage scales between the minimum permitted 
under the regulations (50 percent of the minimum wage) and 
the minimum wage itself. This would enable the Ranch to 
automatically move a patient worker into a higher paying 
classification as his treatment progressed. It also seems to 
me that it is entirely possible in the future for the Ranch 
to budget itself for certain positions (such as dishwasher 
or kitchen helper) which' would be paid at a prevailing wage 
rate and which would be filled by patient workers who are no 
longer under a disability.

The Ranch is not intending, nor does it expect, to 
pay patient workers less than is required under federal 
regulations or law. Both the federal regulations and the 
leading federal court cases in the field make it clear that 
if a patient worker is not suffering from any disability, he 
must be paid a wage comparable to the wage paid in the 
private sector for the equivalent work. I have advised my 
clients of this fact and they recognize that' for any 
non-disabled patient worker they may be required to pay the 
patient a wage comparable vo that in the private sector. At 
this time, however, the Ranch does not anticipate treating 
patients who are not already suffering from a considerable 
disability.
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I hope this letter answers some of your concerns. 
I hope to be able to work with you and other representatives 
of the Department in order to ensure that you clearly 
understand what the Ranch intends to do through the work 
therapy program, and what is hoped to be accomplished by 
CSHB 182.

Please call me if you have any questions.

Sincerely,

RICE AND VOLLAND, P.C.

p R. Volland
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Representative Barbara Lacher 
House of Representatives 
Alaska State Legislature.
Pouch V
Juneau, Alaska 99811

Re: House Bill 182

Dear Representative Lacher:

I would like to take this opportunity to comment 
on H.B. 182 and, in particular, address the issue of 
possible conflict between the proposed legislation and the 
federal Fair Labor Standards Act.

As you may recall, I represent Alaska Alcoholism 
Rehabilitation Services, Inc., the nonprofit corporation 
which owns and operates a long-term residential treatment 
center for alcoholics in Wasilla, Alaska. Last year, on 
behalf of my client, I advised the State Office of 
Alcoholism and Drug Abuse of my opinion that state and 
federal law required the payment of a minimum wage to 
patients at residential treatment centers who are engaged in 
work therapy.. I suggested that legislation be adopted to 
lessen the economic impact of this problem, and sought the 
assistance of various legislators last year; however, the 
session was too far along to yield results. I presume that 
you have- copies of my original opinion letter to SOADA, 
dated February 23, 1982, and my letters to Representatives
Donald E. Clocksin, Patrick J. Carney, and Senator Jalmar 
Kerttula, dated.April 2, 1982.

Since the session began this year, I have been in 
frequent contact with Russ Josephson of the Law Division, 
and this week with your aide, Joan ?>1atthews. I am aware of 
your concern about possible conflict between H.B. 182 and 
the Fair Labor Standards Act and hope that my comments may 
assist you in evaluating the proposed legislation. You may 
feel free to share this letter with the named sponsors of 
the bill.
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Let me begin by saying there are certain defects 
in H.B. 182 that I feel need correction, and that my opinion 
about possible solutions has changed since last year as a 
result of recent developments in case law. I have also 
proposed changes in H.B. 182 to address some problems which 
are not covered by the bill.’ Before explaining these issues 
in detail, let me first discuss my prior recommendations and 
the somewhat confusing legal principles that are involved in 
the state law/federal law conflict.

In my letter to SOADA of last year, I suggested 
that the application of the Fair Labor Standards Act 
(hereafter F.L.S.A.) to state-funded residential treatment 
centers could be- avoided by adding language to state 
legislation which was keyed to the decision of the U.S. 
Supreme Court in National League of Cities v. Usery, 426 
U.S. 833 (1976) (hereafter National League). This was
because the National League decision held that the F.L.S.A.. 
did not apply to wage and hour determinations which involve 
functions which state and local governments are created to 
provide, including those services which the states have 
traditionally afforded to their citizens. Among the services 
enumerated by the Supreme Court in National League was the 
field of "health care." The holding in National League was 
based on the application of the Tenth Amendment to the 
Constitution -- the constitutional provision which prohibits 
federal -control over functions traditionally reserved to the 
states. Although the decision in National League was limited 
to states and their political subdivisions, the broad 
language used by the court suggested thac the decision might 
also apply to state-funded, private organizations which 
deliver state services such as healch care, and which are 
heavily regulated by the state.

Subsequent to the decision in National League, two 
federal courts specifically addressed the applicability of 
the holding in National League to local health care programs 
involving private nonprofit residential treatment centers 
funded by states. These two cases, Williams v. Eastside 
Mental Health Center, Inc., 509 F.Supp. 579 (N.D. Ala.,
S .D ., 1980), and Richland County Assn. for Retarded
Citizens v. Marshall. 660 F . 2d 388 (9th Cir. 1981), were 
divided on the issue. Although the Richland County decision 
held that National League did not prohibit the application
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of the Fair Labor Standards Act to a private nonprofit 
corporation which operated a residential horiie for mentally 
retarded adults, the Williams case reached the opposite 
conclusion under nearly identical circumstances. When I 
originally wrote my opinion letter, it appeared possible 
that well drafted legislation, which recognised the state's 
interest in treating drug addicts and alcoholics as an 
essential state function and which met this function through 
the provision of funding to private nonprofit corporations, 
could provide the necessary protection established under the 
National League decision, and therefore render such 
treatment centers exempt from the minimum wage requirement 
of the F .L .S .A .

However, after speaking with Russ Josephson last 
month, I updated my research on the subject. Decisions 
issued during the last year in federal district courts as* 
well as the United States Supreme Court now indicate that 
the protection originally thought available under the 
National League decision is no longer applicable to private 
nonprofit organizations which receive state funding, 
regardless of whether or not they are involved in 
administering services otherwise provided by the state.

Since my original letter to SOADA last February, 
two decisions were rendered by the United States Supreme 
Court which involved the application of National League. 
These cases, Hodel v. Virginia Surface Mining and
Reclamation Association, ____  U . S .  , 101 S.Ct. 2352
(1981), and United Transportation Union v. Long Island
Railroad Company, _____ U.S.  , 102 S.Ct. 1349 (1982), set
out a three-pronged test to be applied in evaluating the 
Tenth Amendment protection announced in National League. To 
claim that a federal statute would not apply under the 
National League principle, the challenging party would have 
to establish that: (1) the challenged statute regulates the
"states as states"; (2) the federal regulation addresses 
matters that are indisputably "attributes of state 
sovereignty"; and (3) the states' compliance with the 
federal law would directly impair their ability "to 
structure integral operations in areas of traditional 
functions."
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Although in National League the Supreme Court 
first cited fire protection, police protection, sanitation, 
public health, and parks and recreation as examples of 
services that are within the area of traditional operations 
of state and local governments, subsequent decisions of the 
U.S. district courts have refined these areas_ in far greater 
detail. See, e.g., N.L.R.B.v. Hiqhview, Inc.; 590 F.2d 174
(5th Cir. 1979) enforcement modified, 595 F . 2 d 339 (1979)
(the care of the aged, sick and indigent); Enrique 
Molina-Estrada v. Puerto Rico Hwy. Auth., 680 F.2d 841 (1st 
Cir. 1982) (highway construction); Bonnette v. California 
Health G Welfare Agency, 525 F.Supp. 128 (N.D. Cal. 1981)
(in-home support services for the blind, aged and disabled); 
Amersbach v. City of Cleveland, 598 F.2d 1033 (6th Cir. 
1979) (operation of a municipal airport); and Alewine v. 
City Council of Augusta, 505 F.Supp. 880 (S.D. Georgia 1981) 
(operations of a municipal transit system). The most 
significant development, however, has been the result of 
appeals in Williams v. Eastside Mental Health Center, supra, 
and Richland County Assn. for Petaroed Citizens v. Marshall, 
supra, the two cases on which I based my earlier opinion.

The original Ninth Circuit decision in Richland 
County, which held that the Fair Labor Standards Act was 
applicable to private .nonprofit residential treatment 
centers, was vacated by the Supreme Court on jurisdictional 
grounds in January of 1982, sub nom. Donovan v. Richland
County Assn. for Retarded Citizens, ____ U.S.  _, 102
S.Ct. 713 (1982). Although the practical effect of the
vacated judgment was to restore the district court's deci­
sion apparently holding the F.L.S.A. inapplicable to the 
treatment center, that opinion is unpublished and has little 
legal significance.

Of importance, however, is the chain of appeals on 
Willi ams. As you will recall, that decision held that the 
Fair Labor Standards Act was not applicable to a nonprofit 
treatment center because of its close relationship to the 
state via funding and regulations, and because the center 
served an essential state function in providing health care 
to citizens. The district court decision was reversed by the 
Eleventh Circuit on March 5, 1982 in a well-reasoned
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decision. Williams v. Eastsiae Mental Health Center, 669 
F . 2d 671 (1982) (copy enclosed) . The court held tfhat the
protection accorded by National League was not available to 
nonprofit corporations receiving funding from the state, 
even though they may provide health care services on behalf 
of the state. I encourage you to read -'this decision 
thoroughly because of the very close analogy it presents to 
nonprofit corporations in Alaska which provide services 
through state funding in the health care, drug abuse, and 
alcoholism fields. In August of 1982 the decision was 
appealed to the United States Supreme Court, and on 
November 2, 1982 the petition for certiorari was denied by
the Supreme Court, Eastsiae Mental Health Center v.
Williams, ____  U . S .  , 51 U.S.L.W. 3340. The effect of
-he denial of certiorari is to uphold the Eleventh Circuit’s 
decision. It is therefore clear that the Fair Labor 
Standards Act does apply to private nonprofit residential 
treatment centers in Alaska, even though those programs 
receive state funding, are regulated by the state and
deliver services the state might otherwise choose to provide 
on its own. Thus, I recommend that it is futile to try to 
adopt legislation stating that the treatment of alcoholics 
and drug addicts through private nonprofit corporations 
serves an important state function in an attempt to pass 
valid legislation that will enable those programs to pay a 
minimum wage less than that provided under the F.L.S.A. 
Because it is now clear that federal law will apply to
residential treatment centers, H.B. 182 must be drafted in 
such a way that it is consistent with the Fair Labor
Standards Act.

To fully understand the issue of conflict between 
state and federal law, let me briefly explain two legal 
doctrines that come into play in this area —  "supremacy"
and "preemption."

Supremacy is a constitutional principle, ba ‘.ed on 
Article IV of the U.S. Constitution, that state laws are
void to the extent that they actually conflict with a valid
federal statute, that is, they present an obstacle to the
purposes and objectives of the federal statute. It is a 
doctrine often confused with a similar principle based on
the supremacy clause, the doctrine of preemption.
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Preemption is a legal doctrine that prohibits the 
application of state statutes (whether in conflict with or 
consistent with federal statutes), if the federal legis­
lative scheme evidences a congressional purpose to "occupy 
the field." Supremacy and preemption should not be confused. 
The preemption principle prohibits the states from legis­
lating in a particular area; the principle o'f supremacy only 
prohibits the states from adopting legislation in conflict 
with federal legislation.

In the labor law area, the distinction between 
these two doctrines can be easily understood. The Fair Labor 
Standards Act did not preempt the field of labor law, 
VJebster v. Bechtel, 621 P .2d 890 (Alaska 1980); see a1so 29 
U.S.C. §218(a ) (1975). Thus Alaska can adopt (and has
adopted) its own laws governing the rates of pay for workers* 
in the state. Nonetheless, the doctrine of supremacy 
prohibits this legislation from being in conflict with the 
Fair Labor Standards Act. Thus, Alaska cannot adopt a law 
that sets a lower rate of pay for workers in the state than 
is established under federal law. Therefore, the provisions 
of H.B. 182 cannot conflict with analagous provisions of the 
Fair Labor Standards Act.

This brings me to my analysis of H.B. 182 as
presently drafted.

I have no problems with Section 1 insofar as it 
amends .AS 23.10.070. The effect of the proposed amendment is 
to invalidate 8 AAC 15.120(f) which presently states that 
drug addicts and alcoholics are not handicapped workers with 
respect to AS 23.10.070. Because of problems with Section 2 
of H.B. 182, however, and because of the need to address
problems not covered by the proposed legislation, I have 
suggested some major additions to Section 1 of H.B. 182 (see 
discussion below).

AS 23.10.070 is analogous to Section 14 of the
Fair Labor Standards Act, 29 U.S.C. 214, the "handicapped' 
worker" provisions of the act. Thus it will be interpreted 
consistent with the F.L.S.A. and the regulations adopted 
thereunder. These regulations, codified at 29 C.F.R. 529 
(copy enclosed), already provide a mechanism for the
approval of the payment of subminimum wages to patient 
workers at "intermediate care facilities ... halfway houses, 
residential centers for drug addicts or alcoholics and the 
like whether licensed or not licensed." The practical effect
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of amending AS 23.10.070 will be that affected treatment 
programs will have to apply for and obtain a certificate 
authorizing the payment of subminimum wages pursuant to the 
procedure set forth in 29 CFR 529.

Section 14 of the F.L.S.A. only permits the 
payment of subminimum wages, upon application and approval 
by the Department of labor, of not less than 50 percent of 
the prevailing minimum wage. In other words, the provision 
of- federal law analogous to the amendment to AS 23.10.070 
proposed by H.B. 182 does not all-w the payment of any wage 
less than 50 percent of the prevailing minimum wage in 
Alaska, which is now S3.85 per hour.

Because of this fact, there is a conflict between
H.B. 182 and the F.L.S.A. Section 2 of H.B. 182 sets the 
wages for work therapy "at the rates established under 
AS 33.32.050." If you refer to AS 33.32.050 you will note 
that the wage rate authorized therein may not exceed 50 
percent of the minimum wage established under AS 23.10.065. 
In other words the bill, as presently written, authorizes 
the payment of wages less than what is required by federal 
law. This difference is fatal to th 5 proposed legislation; 
if passed as presently written it will not survive a legal 
challenge based on the conflict with Section 14 of the Fair 
Labor Standards Act.

Another problem created by tying the wage rate to 
AS 33.32.050 is that AS 33.32.050 will automatically repeal 
in 1987. I suggest that it is imprudent to tie H.B. 382 to a 
law that will automatically expire four years from now. This 
will only mean that AS 47.37.245 would have to be amended 
again in 1987.

I have suggested additional amendments to 
Section 2 regarding the assessment of treatment fees to 
patient workers. My proposed subsection (b) is consistent 
with 29 C.F.R. 529.4(i). I have also added as subsection 
(c), somewhat similar to AS 33.83.50(c), clarifying a 
program’s authority to hold wages in trust and disburse 
funds for appropriate purposes. As a practical matter, most 
residential treatment programs' must hold money in trust in 
order to control the likelihood of intra-institutional
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theft, and allocate money to the client consistent with his 
or her financial .needs and other obligations.

I have no major problems with the definition of 
work therapy as defined in Section 3 of H.B. 182. I feel, 
however, that the present definition implies that work 
therapy will involve more formal "training" than actually 
occurs. I have suggested some minor changes in language 
which, I believe, more accurately reflect the concept of 
work therapy.

Any statutory definition of work therapy will, 
however, be incomplete. Litigation about this issue over the 
years, as well as opinions generated by the Wage and Hour 
Division of the Department of Labor, have only indicated the 
complexity of the concept. [See, e.g., Wyatt v. Stickney, 
344 F.Supp. 373 (M . D . Ala. 1972), af f 1 d sub nom. Wyatt v.
Aderhol t, 503 F.2d 1305 (5th Cir. 1974); Opinion WH-375,
signed by Wage Hour Administrator Ronald J. Jones, March 1, 
1976; Opinion WH-334, signed by Acting Wage Hour 
Administrator Warren D. Landes, April 18, 1975. For
instance, personal housekeeping chores are not considered 
work therapy under any definition, but regular building 
maintenance responsibilities would be considered work 
requiring compensation. There remains a question of whether 
wages need be paid for work therapy which produces saleable 
items from which the patients themselves profit. ) Lest 
AS 47.37.270(14) itself be subject to future litigation, I 
suggest that H.B. 182 mandate the Department of Labor to 
adopt regulations implementing H.B. 182. Presumably, these 
regulations will be consistent with 29 C.F.R. 529, and 
reflect input from programs utilizing work therapy concepts 
for their clients. The end result will give programs better 
guidance on when wages are required to be paid.

My proposed changes in Section 1 of H.B. 182 
include a mandate for the development of regulations. The 
guidelines I have suggested are consistent with case law as 
it has developed under Section 14 of the F.L.S.A.
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Finally, the impact of having to pay patients 
engaged in work therapy at least 50 percent of the minimum 
wage will be a slightly higher cost to the state than 
presently exists under the proposed terms of H.B. 182. 
Although it is now clear that the law requires the payment 
of wages, I am not convinced that influential members of 
SOADA and the legislature will meet this responsibility by 
budgeting sufficient funds for programs to meet this obliga­
tion without curtailing services. Last year, for instance, 
the Governor's Review Board on Alcoholism -- fully aware 
that clients would have to be paid wages for work therapy —  
recommended a cut in the Nugen's Ranch budget exactly 
equivalent to the funds budgeted for client wages. It would 
be anomalous if the Legislature adopted H.B. 182, but 
residential treatment programs were not awarded sufficient 
increases in grant funds to pay even the subminimum wage. I 
have therefore proposed amendments in Section 2 to meet this 
concern.

In summary, I therefore make the following 
recommendations:

1. There is no need to add a purpose clause to
H.B. 182, as I originally suggested, since it is now clear
that the Fair Labor Standards Act, as amended, 29 U.S.C.
2 0 1 , et seq. , will apply to residential drug and alcohol
treatment programs in light of the U.S. Supreme Court's 
denial of certiorari in Williams v. Eastside Mental Health 
Center, 669 F.2d 671 (11th Cir. 1982), cert, den., U.S.
 , 51 U.S.L.W. 3340 (Nov. 2, 1982).

2. Amend Section 1 of H.B. 182 to read as
follows:

(b) (JL) Participants in residential drug 
and alcoholism treatment programs may be 
paid less than the minimum wage
prescribed in AS 23.10.050 - 23.10.150 
for work therapy, as defined in AS
47.37.270, and at rates appr ~ >/ed by the
commission pursuant to this section.
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(2) The commissioner shall promul­
gate Teloulations regarding the payment 
of wages for work therapy. In establish- 
ing these regulations, the commissioner 
shall be guided by the following
standards:

(A) Whether the work performed
by the patient is that which is ordi­
narily carried on by patients in a
residential treatment program and is not 
for the economic benefit of the program, 
but solely for the mutual benefit of~the 
participants";

(B) Whether the work performed
by the patient would ordinarily be 
performed by Ful 1 -time employees of the 
program;

(C ) Whether the work performed
by the patient is work which may produce 
income to the patient, other than wages;

(D ) The therapeutic benefit of 
the work to the patient, the skill
re quired to perform the work, and the 
role work therapy plays in the patient's 
treatment plan;

(E ) The impact of the wage scale
on the program, considering its size,
level of funding, and the therapeutic 
treatment services to be provided.

3. Amend Section 2 of H.B. 182 so that it reads

Sec. 47.37.245 WAGES OF PATIENTS.
(a) Participants in residential drug
abuse and alcoholism treatment programs 
shall be paid wages for work therapy, as 
defined in AS 47.37.270. The coordinator 
shall make sufficient grant-in-aid funds
available to programs for this purpose.
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(b) No part of the wage earned by the 
patient worker can be deducted for the 
cost of room, board or services. T'ne
program, however, after the payment of 
wages, may assess and collect the 
reasonable cost of treatment accordinq 
to rates established in accordance with
AS 47.37.240, and on the same basis as
it assesses _and collects_______ f rom
non-working patients.

(c) Wages earned by the patient worker 
may be held in trust by the program for 
the benefit of the patient, and 
disbursed by the program, with the 
patient's consent

(1 ) for the support of the patient's 
dependents,

(2 ) to pay a civil judgment,

(3) f or the purchase of gifts,
cl othinq , and items of personal use,

(£) to pay restitution or a_ f ine,

(5) for other purposes deemed appro­
priate by the treatment_program.

4. Amend Section 3 of H.B. 182 to read
follows:

Work therapy means an activity that 
involves a patient in basic employment 
skills and assists the patient in 
reintegration into a community, but does 
not include such activities as personal 
housekeeping chores or cooperative 
responsibilities ecpected of each 
patient in the program.

as



#
Representative Barbara Lacher
February 18, IJ83
Page Twelve

Finally, on behalf of my clients I want to thank 
you for all of your efforts in getting the legislation 
introduced. Your attention to the problems faced by many 
drug and alcohol treatment programs reflects your conscien­
tious attitude toward your constituents.

I hope that my comments have been•helpful. Please 
keep me apprised of developments with H.B. 182 and feel free 
to call if I can be of further assistance.

Sincerely,

REESE, RICE AND VOLLAND, P.C.

Philip R. Volland

Enelosures

cc: Board of Directors, AARS
Mr. and Mrs. Leonard Nugen
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Of signi11 cant importance is an administrative opinion 
on the Act’s applicability to a residential drug abuse 
treatment program. The Wage and Hour Division held that a 
residential care program which f eks to establish a "family 
setting" for treatment of persons with drug problems would 
not be considered to involve an employment r-elat ionship 
under Lhe Act between the residents and the institution 
where:

(1) the work per formed by the residenL is 
that which is ordinarily carried on on a 
daily basis in a private home and is not 
for Lhe economic benefit of the state or 
local government entity, but solely for the 
mutual benefit of Lhe occupants of the home 
(institution);

(2) residents do not perform work activities 
which would ordinarily be performed by full 
time employees of the institution so that 
there is no displacement of regular full time 
employees through substitution of resident 
workers;

(3) residence in the institution and perfor­
mance of activities by the occupants is short 
term (usually no more than a year) as opposed 
to generally long term occupancy in such 
institutions as those concerned with the 
mentally ill, the mentally retarded, the 
aged, or Lhe terminally ill;

(4) the institution is relatively small, 
houses a limited number of residents and has 
no paid staff other than counselors.

Opinion WH-317, signed by Acting Wage Hour Administrator 
Warren D. Landis, March 28, 1975.

In that Opinion, the Wage and Hour Division determined 
that many of the institutions involved in drug abuse 
treatment may well be outside the purview of the Fair Labor 
Standards Act in so far as application of the law to patient 
workers is concerned. However, the Division reaffi.i*med its 
principle of deciding each case on a case by case basis.

In light of these standards, particularly those dis­
cussed in WH Adm Op-317, I do not believe the Ranch is under 
any obligation to pay clients for general housekeeping 
chores, provided that the work does not displace regular 
custodial employees. Both the federal regulations, and the 
interpretative opinions of the Wage and Hour Division, 
indicate that personal housekeeping chores are not covered 
by the Act. See, e.g., 29 C.F.R. 529.2(d).
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