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CSHB 15 (Finance) FISCAL NOTE A N A L Y SI S :

P r o vides for an I n v e s t i g a t o r  III po s i t i on .  This p o s i t i o n ' s  p r i m a r y  

r e s p o n s i b i l i t y  w o u l d  be to i n v e s t i g a t e  the r e s i d e n c y  c l a i m s  of 

a p p l i c a n t s  u n d e r  the Comm e r c i al  Fish i n g  Loan Program. T h i s  w o u l d  

i n v o l v e  civil as well as criminal i n v e s t i g a t i o n s .  A l a r g e  a m o u n t  

o f  the e m p h a s i s  w o u l d  be to insure that o nly q u a l i f i e d  a p p l i c a n t s  

r e c e i v e  loans and to p r o s e c u t e  a p p l i c a n t s  wh o  p r o v i d e  f r a u d u l e n t  

claims. T h e r e w o u l d  als o  be a l arge a m o u n t  of f o l l o w - u p  work.

CSHB 15 (Finance) p r o v i d e s  for  an a c c e l e r a t e d  p a y b a c k  if a b o r r o w e r  

t e r m i n a t e s  his S t a t e residency. All figures are b ased on a 6» 

i n f l a t i o n  i n c r ea s e  per year. FY '85 f i g u r e s  are s l i g h t l y  l o w e r  

than FY '84, d u e  to the e l i m i n a t i o n  of o n e - t i m e  e x p e n d i t u r e s  for 

e q u i p m e n t  and c o m m o di t i e s .
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HOUSE S P E C I A L  C O M M I T T E E  ON S T A T E  LOANS 
L E T T E R  OF I N T E N T  F O R  CSHB 15 (Loans)

The C o m m e r c i a l  F i s h i n g  L o a n  P r o g r a m  is a s i g n i f i c a n t  p r o j e c t  for 
the State of Alaska. The p r o g r a m  is i n t e n d e d  to s t r e n g t h e n  the 
state's fishing industry; to p r o v i d e  e c o n o m i c  o p p o r t u n i t i e s  to 
p e r s o n s  who, b e c a u s e  of the lack of t r a i n i n g  or lack of e m p l o y m e n t  
in the area of residency, do n o t  have o c c u p a t i o n a l  o p p o r t u n i t i e s  
o t h e r w i s e  available? and to aid p e r s o n s  w h o  are e c o n o m i c a l l y  
d e p e n d e n t  on fishing and for w h o m  fishi ng has been  a t r a d i t i o n a l  
w a y  of life.

Be cause of its s u b s t a n t i a l  c o n t r i b u t i o n  to the A l a s k a  e c o n o m y  and 
t r a d i t i o n a l  life style, the e x t a n t  c o m m e r c i a l  f i shin g p r o g r a m  is 
an e x t r e m e l y  g e n e r o u s  loan p r o g r a m  and w a s  intende d to b e  so. The 
loans can be for up to $300,000 to be p a i d  b a c k  o v e r  a m a x i m u m  of 
fifteen y e a r s  at 10.5 p e r c e n t  interest. F r e q u e n t l y  t h e r e  is very 
little b a n k a b l e  c o l l a t e r a l  for the loan.

T e s t i m o n y  b e f o r e  the committee, e x p e r i e n c e  of m e m b e r s  o f  the 
committee, and o t h e r  a v a i l a b l e  m a t e r i a l  c l early e s t a b l i s h  that 
c o m m e r c i a l  fishi ng is a s e a s o n a l  occupation, and that f i s h e r m e n  
are e x t r e m e l y  mobile. It has b e e n  shown that the p a t t e r n  of 
f i s h i n g  life m a k e s  it v e r y  difficult, if u s i n g  the n o r m a l  indices 
of intent over a short p e r i o d  such as one year, to d i s t i n g u i s h  
b e t w e e n  r e s i d e n t  f i s h ermen  and n o n - r e s i d e n t  fishermen.

The a t t r a c t i v e n e s s  of the p r o g r a m  and the d i f f i c u l t y  in 
e f f e c t i v e l y  d e t e r m i n g  loan e l i g i b i l i t y  has led to a s u b s t a n t i a l  
p e r c e n t a g e  of f r a u d u l e n t  loan a p p lications.  A c c o r d i n g  to the 
te s t i m o n y  given the committee , even w i t h  the c u r r e n t  f i v e - y e a r  
re s i d e n c y  r e quireme nt, a s u b s t a n t i a l  n u m b e r  of q u e s t i o n a b l e  loan 
a p p l i c a t i o n s  are filed and a s i g n i f i c a n t  number of false 
a p p l i c a t i o n s  have been discovered.

Therefore, it is the o p i n i o n  of the c o m m i t t e e  and of o t h e r  v 
l e g i s l a t o r s  familiar w i t h  c o m m e r c i a l  fishing that a o n e - y e a r  
re s i d e n c y  r e q u i r e m e n t  is not t rul y adequ a t e  to d e t e r m i n e  
residency, w h i c h  is largely a m a t t e r  of subjec t i v e  i n t e n t  that 
m u s t  be i n f e r r e d  from o b j e c t i v e  evidence. W hi le c e r t a i n l y  a two- 
y e a r  r e s i d e n c y  r e q u i r e m e n t  does not c o m p l e t e l y  o b v i a t e  the 
p o s s i b i l i t y  of fraud, it s i g n i f i c a n t l y  reduces it. F o r  example, a 
bona fide A l a s k a n  r e s i d e n t  is less likely to spend two 
c o n s e c u t i v e  o f f - s e a s o n s  o u t s i d e  than one o ff -season; and a n o n­
resi d e n t  is less likely to spend two c o n s e c u t i v e  o f f - s e a s o n s  in 
Al a s k a  than one off-season.

A f t e r  e x a m i n i n g  the p r o b l e m  and the p o s s i b l e  solutions, the 
co m m i t t e e  has found that a d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  of two 
y ears is the m o s t  d e s i r a b l e  s o l ut ion to the problem. N o  n a r rower
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m e t h o d  h a s  b e e n  d i s c o v e r e d  w h i c h  w o u l d  p r o d u c e  s a t i s f a c t o r y  
r e s u l t s .  A  b r o a d e r  t e s t ,  s u c h  as a f i v e - y e a r  r e s i d e n c y  
r e q u i r e m e n t ,  w o u l d  b e t t e r  a c h i e v e  the a i m  of p r e v e n t i n g  fraud, b u t  
t h e  g a i n  f r o m  r e q u i r i n g  a f i v e - y e a r  p a t t e r n  o v e r  r e q u i r i n g  a t w o -  
y e a r  p a t t e r n  is an i n c r e m e n t a l  g a i n  n o t  a g a i n  in k i nd. On the 
o t h e r  h a n d ,  a o n e - y e a r  r e q u i r e m e n t  h a s  b e e n  s h o w n  u n a b l e  to 
c o n s i s t e n t l y  d i s t i n g u i s h  a r e s i d e n t  f i s h e r m a n  f r o m  a n o n - r e s i d e n t  
f i s h e r m a n .

T h e  c o m m i t t e e  r e c o g n i z e s  the i m p o r t a n c e  of  the C o m m e r c i a l  F i s h i n g  
L o a n  P r o g r a m  t o  A l a s k a  a n d  s t r o n g l y  d e s i r e s  t h a t  the p r o g r a m  b e  
c o n t i n u e d .  It a l s o  r e c o g n i z e s  the p o s s i b i l i t y  o f  f r a u d  a n d  
d e s i r e s  t h a t  t h i s  p o s s i b i l i t y  be  m i n i m i z e d .  T h e  c o m m i t t e e  f i r m l y  
b e l i e v e s  b o t h  o b j e c t i v e s  t o  b e  l e g i t i m a t e  c o n c e r n s  of the state. 
T h e  c o m m i t t e e  is o f  t h e  c o n s i d e r e d  o p i n i o n  t h a t  t h e s e  g o a l s  a r e  
m o r e  s i g n i f i c a n t  to t h e  s t a t e  t h a n  the o p p o r t u n i t y  to a p p l y  f o r  a 
c o m m e r c i a l  f i s h i n g  lean, a f t e r  o n l y  o n e  s e a s o n  as a r e s i d e n t ,  is 
to  t h e  i n d i v i d u a l .

T h e  c o m m i t t e e  h a s  b e e n  u n a b l e  to f i n d  a n a r r o w e r  m e t h o d  of 
a c h i e v i n g  t h e s e  t w o  o b j e c t i v e s .  S t r o n g e r  a n t i - f r a u d  m e a s u r e s  
w o u l d  c o n t r i b u t e  n o t h i n g  s i n c e  the p r o b l e m  is a n  e v i d e n t i a r y  
p r o b l e m ,  n o t  a p r o b l e m  o f  p e n a l t i e s .  O b v i o u s l y  h i r i n g  a h o r d e  o f  
i n v e s t i g a t o r s  w o u l d  l e s s e n  the p o s s i b i l i t y  of fraud, b u t  s u c h  
a c t i o n  w o u l d  r e d u c e  the p r o g r a m ' s  c o s t - e f f e c t i v e n e s s  b e y o n d  
p r a c t i c a l i t y .  S p e c i f y i n g  o t h e r  r e q u i r e d  i n d i c i a  of r e s i d e n c y  
w o u l d  h a v e  l i t t l e  e f f e c t  in p r e v e n t i n g  f r a u d  s i n c e  t h e s e  c o u l d  be 
o b t a i n e d  by  a p e r s o n  d e s i r i n g  to c o m m i t  fraud, and, m o r e  
i m p o r t a n t l y ,  w o u l d  r e s u l t  in p e o p l e  w h o  a r e  e l i g i b l e  for l o a n s  
h a v i n g  t h e i r  l o a n  a p p l i c a t i o n s  u n f a i r l y  d e n i e d  b e c a u s e  t h e y  d i d  
n o t  m e e t  a r b i t r a r y  c r i t e r i a .

T h e  c o m m i t t e e  u n d e r s t a n d s  t h a t  d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t s  
f o r  p a r t i c i p a t i o n  in s t a t e  p r o g r a m s ,  e s p e c i a l l y  r e q u i r e m e n t s  
b e y o n d  o n e  y e a r ,  r e q u i r e  s u b s t a n t i a l  j u s t i f i c a t i o n ,  a n d  m u s t  be 
r e l a t e d  to  t h e  p a r t i c u l a r  e v i l  t h e y  s e e k  to r e m e d y .  T h e r e  c a n  b e  
n o  s e r i o u s  q u e s t i o n  t h a t  t h i s  r e s i d e n c y  r e q u i r e m e n t  d o e s  i n d e e d  
r e l a t e  d i r e c t l y  to the e v i l  o f  f r a u d  in o b t a i n i n g  the loans.
G i v e n  t h e  f a c t s  in t h i s  p a r t i c u l a r  s i t u a t i o n ,  o t h e r ,  n a r r o w e r ,  
m e a n s  of  a c h i e v i n g  t h e  g o a l  w o u l d  n o t  w o r k  r e a s o n a b l y  
s a t i s f a c t o r i l y .  T h e  p r e v e n t i o n  of  f r a u d  is a l e g i t i m a t e  s t a t e  
o b j e c t i v e  a n d  h e r e  the p o s s i b i l i t i e s  of f r a u d u l e n t l y  o b t a i n i n g  
s t a t e  b e n e f i t s  are u n u s u a l l y  high. T h e  c o m m i t t e e  is f i r m l y  . 
c o n v i n c e d  t h a t  the t w o - y e a r  r e q u i r e m e n t  is a d e q u a t e l y  j u s t i f i e d .

T h e  s t a t e ' s  i n t e r e s t  in m a i n t a i n i n g  the f i s h i n g  loan p r o g r a m  is 
m o r e  i m p o r t a n t  th a n  the s t a t e ' s  i n t e r e s t  in m i n i m i z i n g  f r a u d  by 
r e q u i r i n g  a t w o - y e a r  d u r a t i o n a l  r e s i d e n c y .  It is t h e r e f o r e  the
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i n t e n t  of  the L e g i s l a t u r e  t hat, if a c o u r t  o f  c o m p e t e n t  
j u r i s d i c t i o n  f i n a l l y  d e t e r m i n e s  t h e  t w o - y e a r  r e s i d e n c y  r e q u i r e m e n t  
to b e  u n c o n s t i t u t i o n a l ,  t h e  t w o - y e a r  r e s i d e n c y  r e q u i r e m e n t  s h o u l d  
b e  s e v e r e d  a n d  t h e  p r o g r a m  c o n t i n u e d .

S h o u l d  t h i s  o c c u r ,  w h i l e  r e c o g n i z i n g  t h a t  t h e  e f f e c t i v e  p r e v e n t i o n  
of f r a u d  w i l l  b e  s i g n i f i c a n t l y  m o r e  d i f f i c u l t ,  it is t h e  i n t e n t  o f  
t h e  L e g i s l a t u r e  t h a t  the a d m i n i s t r a t o r  of  t h e  p r o g r a m  u s e  a l l  m e a n s  
c o n s t i t u t i o n a l l y  p o s s i b l e  to m i n i m i z e  the i n c r e a s e  in s u c c e s s f u l  
f r a u d  a n d  in f r a u d u l e n t  a p p l i c a t i o n s .

R e s p e c t f u l l y  s u b m i t t e d

T H E  H O U S E  S P E C I A L  C O M M I T T E E  
ON  S T arTip T.nuwc;

R i c k
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B e rr ie r
3 / 8 / 8 3 ^

O r i g i n a l  s p o n s o r s :  Hayes, Flood,
L i n d a u e r ,  et al

o o L  n o  a j s h u

B Y  THE' S P E C I A L  C O M M I T T E E

IN T H E  H O U S E  . * ON S T A T E  L O A N S

CS F O R  H O U S E  B I L L  NO. 15 (Loans)

IN T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A S K A  

T H I R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

. A  B I L L

F o r ’an A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to c o m m e r c i a l  f i s h i n g  loans (AS 16.-

1 0 . 3 0 0  - 1 6 . 1 0 . 3 7 0 ) . "

BE IT E N A C T E D  BY T H E  L E G I S L A T U P E 'O F  T H E  S T A T E  OF ALASKA:
I

* S e c t i o n  1. A S  1 6 . 1 0 . 3 1 0 ( a )  is a m e n d e d  to read:

(a) T h e  d e p a r t m e n t  m a y  

. (1 ) m r k e  loans to

(A) i n d i v i d u a l  c o m m e r c i a l  f i s h e r m e n  w h o  h a v e  b e e n

s t a t e  r e s i d e n t s  for a c o n t i n u o u s  p e r i o d  of tw o  y ears  [FIVE YEARS] 

i m m e d i a t e l y  p r e c e d i n g  the d a t e  of a p p l i c a t i o n  for a loan u n d e r  

A S  1 6 . 1 0 . 3 0 0  - 1 6 . 1 0 . 3 7 0  and h a v e  h a d  a c r e w m e m b e r  or c o m m e r c  .al 

f i s h i n g  l i c e n s e  u n d e r  AiS 1 6 . 0 5 . 4 8 0  or a p e r m i t  u n d e r  A.S 16.43 for 

the y e a r  i m m e d i a t e l y  p r e c e d i • g the date o f  a p p l i c a t i o n  and any 

o t h e r  two [AJWY ONE] of thu p a s t  five y e a r s ,  and w h o  a c t i v e l y

p a r t i c i p a t e d  in the f i s h e r y  during* p e r i od-, f or the p u r c h a s e

of e n t r y  p e r mits;

(3) an i n d i v i d u a l  w h o  has b e e n  a state r e s i d e n t  f o r  a 

c o n t i n u o u s  p e r i o d  of two v e e r s  [FIVE YEA.RS] i m m e d i a t e l y  p r e c e d i n g  

the d a t e  of a p p l i c a t i o n  for a loan u n d e r  A S  1 6 . 1 0 . 3 0 0  - 1 6 . 10.- 

370, w h o

(i) b e c a u s e  of la ck of t r a i n i n g  or l a c k  of e m­

p l o y m e n t  o p p o r t u n i t i e s  in the area of r e s i d e n c e  does not 

h a v e  o c c u p a t i o n a l  o p p o r t u n i t i e s  a v a i l a b l e  o t h e r  t h a n  c o m m e r­

cial  fishing; or

(ii) is e c o n o m i c a l l y  d e p e n d e n t  on commercial
I
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f i s h i n g  for a l i v e l i h o o d  and for w h o m .c o m m e r c i a l  f i s h i n g  has

b e e n  a t r a d i t i o n a l  w a y  of i i f e  [FOR HIM] in Alaska, f o r  the
*

r e p a i r ,  r e s t o r a t i o n  or u p g r a d i n g  of e x i s t i n g  v e s s e l s  a n d  

gear, for the .purchase of e n t r y  p e r m i t s  and gear, and for 

the c o n s t r u c t i o n  a n d  p u r c h a s e  of v e s s e l s ;

(C) c o r p o r a t i o n s ,  p a r t n e r s h i p s ,  or j o i n t  v e n t u r e s ,  100 

p e r c e n t  of w h i c h  a r e  o w n e d  b y  i n d i v i d u a l  c o m m e r c i a l  f i s h e r m e n  w h o  

h a v e  b e e n  s t a t e  r e s i d e n t s  for a c o n t i n u o u s  p e r i o d  o f ; t wo y e a r s
4

[FIVE Y E A R S ]  i m m e d i a t e l y  p r e c e d i n g  the date of a p p l i c a t i o n  for a 

l o a n  u n d e r  A S  1 6 . 1 0 . 3 1 0 ( a ) ( 1 ) ( B )  and h a v e  h a d  a c r e w m e n b e r  or 

c o m m e r c i a l  f i s h i n g  l i c e n s e  u n d e r  AS 1 6 . 0 5 . 4 8 0  or a p e r m i t  u n d e r  

A S  1 6 . 4 3  f o r  th e  y e a r  i m m e d i a t e l y  p r e c e d i n g  the date o f  a p p l i c a -  

t i o n  a n d a n y  o t h e r  two [ANY ONE] of the p a s t  five years, a n d  w h o  

a c t i v e l y  p a r t i c i p a t e d  in the f i s h e r y  d u r i n g  that, period, for the 

r e p a i r ,  r e s t o r a t i o n  or u p g r a d i n g  of e x i s t i n g  v e s s e l s  and gear,

for the p u r c h a s e  of gear, and f o r  the c o n s t r u c t i o n  and p u r c h a s e  I
••

o f  v e s s e l s ;

(2 ) d e s i g n a t e  a g e n t s  and d e l e g a t e  its p owers to t h e m  as

n e c e s s a r y ;

(3) a d o p t  r e g u l a t i o n s  n e c e s s a r y  to carry out its f u n c t i o n s ;

(4) e s t a b l i s h  a m o r t i z a t i o n  p l a n s  for r e p a y m e n t  of loans, 

w h i c h  m a y  i n c l u d e  e x t e n s i o n s  f o r  p o o r  f i s h i n g  s e a s o n s  or for a d v e r s e  

m a r k e t  c o n d i t i o n s  for A l a s k a n  p r o d u c t s ;

(5) e n t e r  i n t o  a g r e e m e n t s  w i t h  p r i v a t e  l e n d i n g  i n s t i t u­

tions, o t h e r  s t a t e  a g e n c i e s ,  or a g e n c i e i  o i .  the f e d e r a l  g o v e r n m e n t ,  to

c a r r y  out the p u r p o s e s  of A S  1 6 . 1 0 . 3 0 0  - 1 6 . 1 0 . 3 7 0 ;

(6 ) e n t e r  i n t o  a g r e e m e n t s  w i t h  o t h e r  a g e n c i e s  or o r g a n i z a­

tio n s  to c r e a t e  an o u t r e a c h  p r o g r a m  to m a k e  loans u n d e r  AS 1 6 . 1 0 . 3 0 0  -

1 6 . 1 0 . 3 7 0  in r u r a l  a r e a s  of the scate.

1 5 ( L e a n s ) - 2 -



Sec.- 2. “AS 1 6 \ 1 0  'is'“a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to read:

S e c T "  1 6“.10." 3 1 5 A L L O C A T I O N  O F  L O A N S . T h e  department••jsha'll 

allocate, at . l e a s t  .ten. percent'-of the m o n e y  that i s - ^ ^ i d ^ t r l e  to m a k e

loaris^ u n d e r  ' A S  16~. 10~. 310 for' l o a n s  o f  $ 3 5 , 0 0 0  or -less made>.-.under’ 

A S  1 6 . 1 0 -.-310(a) (11 (B) ~ahd '(C). ••. r  »»• - **■ *
1 0 . 3 2 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t

lent

S e iTT 3 :

(jl“’‘If  ' a  b o r r o w T - c ^ a s e s  * to b e  a ..state 

o f  a l o a n  m a d e  u n d e r  A S  16.10.

a c c e l e r a t e d  a n d  the o u t s t a n d i j i g ^ p r i n c i p a l  and inte

by  t h e  b o r r o w e r  w i t h i n ^ H T O  days a f t e r  the state, r e s i d e n c e  terminates'.

o read: 

d u r i n g  the term 

.10.370, the loan sha ll be 

ihall be r e p a i d

*  s cc. 1 T V .s  A r M a U  ifflm ecU fy  -n
accordance, u/i -K  A s  s l . lo .c7 o
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-ii.—

A r tic le  7. C o m m e rc ia l F is h in g  L o a n  A c t .S e c tio n310. Powers o f the departm ent 320. Lim itatio ns on loans 325. G uarantors 330. (Repealed)333. Loans for purchase o f A la sk a  lim ited entry permits 335. D e fau lt and foreclosure

S e c tio n337. D eficiencies and transfer o f entrypermits after foreclosure338. E n try  perm its as collateral ' •.339. Regulations342. Special account established 360. D efinitions
S e c . 16.10.310. P o w e rs  o f  the d e p a rtm e n t, (a) The departm ent may(1) m ake loans to(A) individual commercial fishermen who have been state residents for a continuous period o f five years im m ediately preceding the date of application for a loan under A S  16.10.300 — 16.10.370 and have had a crewmember or commercial fishing license under A S  16.05.480 or a permit under A S  16.43 for any one of the past five years, and who actively participated in the fishery during th at period, for the purpose o f entry permits;(B) an individual who has been a state resident for a continuous period o f five years im m ediately preceding the date of application for a loan under A S  16.10.300 —  16.10.370, who (i) because of lack of training or lack o f em ploym ent opportunities in the area o f residence does not have occupational opportunities available other than commer­cial fishing; or (ii) is economically dependent on commercial fishing for a livelihood and commercial fishing has been a traditional way o f life for the individual in A la sk a , for the repair, restoration or upgrading o f existing vessels and gear, for the purchase o f entry permits and gear, and for the construction and purchase of vessels;(C) corporations, partnerships, or jo in t ventures, 100 percent o f which are owned by individual commercial fishermen who have been state residences for a continuous period of five years im m ediately preceding the date o f application for a loan under AS 16.10.310(a)(1)(B) and have had a crewmember or commercial fishing license under AS 16.05.480 or a perm it under AS 16.43 for any one of the past five years, and who actively participated in the fishery during that period, for the repair, restoration or upgrading of existing vessels and gear, for the purchase o f gear, and for the construction and purchase of vessels;(2) designate agents and delegate its powers to them as necessary;(3) adopt regulations necessary to carry out its functions;(4) establish am ortization plans for repaym ent of loans, which m ay include extensions for poor fishing seasons or for adverse m arket condi­tions for A lask an  products;

§ 16.10.310 A l a s k a  S t a t u t e s  S u p p l e m e n t § 16.10.310E ffe c t  o f  a m e n d m e n t . —  The 1982 am endm ent, effective Ju n e  16, 1982, sub­stituted " A S  16.10.265 —  16.10.296” for " A S  16.10.270 —  16.10.296” in the introductory lan gu age , added the la n ­
guage beginning "and includes fish  eggs" to the end of paragraph (2), and deleted "raw " preceding "fishery resource" in paragraph (4).



(5) enter into agreem ents w ith private lending institutions, otheic state agencies, or agencies o f the federal governm ent, to carry out the purposes o f A S  16.10.300 —  16.10.370;(6) enter into agreem ents w ith other agencies or organizations to create an outreach program  to m ake loans under A S  16.10.300 —  16.10.370 in ru ral areas o f the state.(b) The departm ent shall consult with the D epartm ent o f F ish  and Gam e on regulations and procedures established under th is chapter. (§ 1 ch 134 S L A  1972; am § 3 ch 54 S L A  1973; am  § 3 ch 128 S L A  1975; am  § 1 ch 154 S L A  1977; am  § 3 ch 83 S L A  1978; am  §§ 2 —  7 ch 72 S L A  1979; am § 7 ch 113 S L A  1982)

§ 16.10.310 F is h  a n d  G a m e  § 16.10.310

E .u e c i  o i a m e n a m e n ts . —  T h e 1977 am endm ent in paragrap h (1)(A) o f subsec­tion (a), substituted "crew m em ber or com ­m ercial fish in g  license under A S  16.05.480 or a perm it under A S  16.43” for "com m er­cial fish in g  license," inserted com m as follow ing "three y e a rs ,"  "e x istin g  vessels and g e a r ,"  and "en try  perm its and g ea r,"  deleted "an d " follow ing "e x istin g  vessels and g e a r ,”  and inserted "for" preceding "the construction and purchase o f vessels."The 1978 am endm ent, in paragraph (1) o f subsection (a), inserted "im m ed iately  preceding the date o f  application for a loan under A S  16.05.300 —  16.05.370" and sub- stituted "an y  one o f  the past five years, and who actively  participated in the fishery d u rin g  th a t period" for "three years" in subparagraph (A) and added sub- oaragraph (C).T he 1979 am endm ent substituted "one o f the past five y e a rs" for "three o f th e past five years”  in paragrap h (1)(C) o f subsec­tion (a).The 1982 am endm ent, effective Ju n e  25, 1982, in  subsection (a), deleted "for the repair, restoration or upgrading o f ex istin g vessels and gea r" follow ing "during th at period" and "and gear, and for the construction and purchase o f vessels; an d ” follow ing "purchase o f  en try  perm it" in subparagraph (1)( A ), added present sub- paragraph (11(B), substituted " A S  16.10.310(a)(1)(B)" for " A S  16.10.300 — 16.10.370" in  subparagraph (1 )(C), deleted "rules an d " preceding "regu lation s" in paragraph (3), added "or for adverse m arket conditions for A la s k a n  products" to the end o f p aragrap h (4), and added paragraph (6).E d it o r ’s n o te s . —  Section 71, ch. 106. S L A  1980 provides th a t afte r J u l y  1 ,1981, "no further loans m ay be m ade under A S16.10.310 and 16.10.320(a) except for loans authorized under A S  16.10.333 pu r­suant to A S  16.10.310 and 16.10.320(a)."
43

T his section was redrafted by the revisor o f statutes to remove personal pronouns in conformity i A S  01.05.031(c) and S 4, C h ap ter 58 . A  1982.Section 6-j , ch. 113, S L A  1982, provides: "A  borrower who receives a loan before the effective date o f th is A ct |Ju n e  25, 1982) under A S  16.10.650 — 16.10.720 (now repealed) m ay receive a loan under(1) A S  16.10.310(a)(1)(A) a fte r  the effec­tive date o f  this A ct i f  the total o f  the loans received by the borrower under A S  16.10.650 — 16.10.720 and A S16.10.310(a)(1)(A) does not exceed 5300,000;(2) A S  16.10.310(a)(1)(B) or (C) i f  the total o f the loans received by the borrower under A S  16.10.650 — 16.10.720 and A S  16.10.310(a)(1)(B) or (C) does not exceed 5100,000."Section 65 o f ch. 113, provides: "A  borrower who receives a loan  under A S16.10.310 before the effective date o f this Act (Ju n e  25, 19821 m ay receive a  loan under(1) A S  16.10.310(a K1II B l or (C) afte r the effective date of this A ct i f  the total o f the loans received by the borrower under A S16.10.310 before the effective date o f this A ct and A S  16.l0.310<al(ll<B) o r (C) afte r the effective date o f this A c t  does -riot exceed §100.000;(2) A S  16.10.310(a)(1)(A) a fte r  the effec­tive d ale  o f this A ct if the total o f  the loans received under A S  16.10.310 liefore the effective date o f in is A c t  an d  A S  * 16.10.310(a)(1)(A) afte r the effective date o f this A c t  does not exceed $300,000."Suction 66 o f ch. 113 provides: "N otw ith stan d in g A S  10.10.320(i) and secs. 64 and 65 o f this A ct the loliil o f a ll lonns that a borrower receives under (1) A S  16.10.650 — 16.10.720; (2) A S16.10.310 before the effective date o f this A ct IJu n e  25, 19821; and (3) A S  16.10.310 after the effective d a le  of th is A c t , m ay not exceed 5300,000."



§ 16.10.320 A l a s k a  S t a t u t e s  S u p p l e m e n t § 16.10.320Section 67 o f ch. 113 provides: "In secs, borrower. In this section 'associate o f a64-66 of th is A c t a loan to an •'ssociate of borrower' has the sam e m eaning set outa borrower is considered to b< loan to the under A S  16.10.320(d)."S e c . I f . 10.320. L im ita tio n s  on lo a n s , (a) A  loan under A S  16.10.310 -1 6 .1 0 .3 7 0(1) m ay not exceed a term of 15 years;(2) m ay not bear interest exceeding I’ ^-1/2 percent;(3) shall be secured by a first priority lien and appropriate security agreem ent; and(4) may not exceed 90 percent of the appraised value of the collateral used to secure the loan, except th at a loan granted under A S  16.10.333 for the purchase o f an A la sk a  lim ited entry perm it m ay not exceed an am ount determ ined in accordance w ith (f) or (h) of this section.(b) A  lien in favor of the state is not required for loans guaranteed fully  by the federal governm ent under the Federal Ship  Fin ancing A ct of 1972 (46 U .S .C . secs. 1271-1279(b); 86 S tat. 909), as amended. In the case of a security agreem ent given to secure a loan made under A S16.10.300 —  16.10.370 and covering a vessel documented under the laws of the U nited States and so long as the Ship  M ortgage A c t of 1920 (46 U .S .C . secs. 911-984; 41 S tat. 1000), as amended, and the Shipping A c t o f 1916 (46 U .S .C . secs. 801-842; 39 Stat. 728), as amended, rem ain am biguous w ith respect to w hether or not a state or state agency qualifies as a citizen o f the U nited States for purposes o f those A cts, the first lien requirem ent o f this section may be satisfied by the recorda­tion and endorsement of a first preferred ship m ortgage under the Ship M ortgage A c t of 1920, and by perfection of a security interest under the Uniform  Com m ercial Code —  Secured Transactions (A S 45.09.101 — 45.09.507), i f  the approval o f the Secretary o f Commerce is obtained under 46 U .S .C . sec. 839 for the transfer to the departm ent o f the interest in n vessel documented under the laws of the United States. In the case o f a security agreem ent given to secure a loan made under A S16.10.300 —  16.10.370 and covering a vessel documented under the laws of the U n ited  States , the first lien requirem ent o f this section may also be satisfied by use o f a trust deed and bond issued under it, i f  the trustpe is a citizen of the U nited States and obtains a first preferred ship m ortgage on the vessel under the Ship M ortgage A ct of 1920, and the. approval of the Secretary of Com m erce is obtained under 46 U .S .C . secs. 839 and 961 for the transfer o f the bond or bonds to the depart­m ent if  the trustee is not a trustee approved by the Secretary of Com ­merce under 46 U .S .C . secs. 808, 835 and 961.(c) Repealed by § 72 ch 113 S L A  13S2.(d) Loans made to a borrower under A S  16.10.310(a)(1)(A) may not exceed a total o f $300,000. Loans made to a borrower under A S  16.10.310(a)(1)(B) or (C) may not exceed a total o f $100,000. A  loan to an associate of the borrower is considered to be a loan to the borrower. For the purposes o f this section, "associate o f the borrower" means



§ 16.10.320 F i s h  a n d  G a m e § 16.10.320(1) a corporation or other organization of which the borrower is an officer, director or partner, or is, directly or indirectly, the beneficial owner o f 10 percent or more o f any class of equity securities;(2) a person who is, directly or indirectly, the beneficial owner o f 10 p ircent or more of any class o f equity securities o f the borrowed;(3) a tru st or other estate in which the borrower has a substantial beneficial interest or as to which the borrower serves as trustee or in a sim ilar fiduciary capacity.(e) Two or more individual commercial fishermen who each satisfy the requirem ents specified in A S  16.10.310(a)(1)(B) may join tly  obtain a commercial fishing loan for the construction of a fishing vessel or the purchase o f an existing fishing vessel. Loans granted under this sub­section(1) m ay not exceed the am ount specified in (d) of this section m ultiplied by the num ber o f qualified commercial fisherm en applying for the loan;(2) m ay not exceed a term o f 15 years;(3) shall be secured by a first priority lien and appropriate security agreement;(4) may not bear interest exceeding 10-1/2 percent; and(5) may not exceed 90 percent of the appraised value of the collateral used to secure the loan.(0 Except as permitted in (h) of this section, a loan made under A S  16.10.310(a)(1)(A) and (B) for the purchase of an A la sk a  limited entry permit m ay not exceed 90 percent of the appraised value o f the collat­eral used to secure the lo.. n.(g) Repealed by § 72 ch 113 S L A  1982.(h) A  loan for an entry perm it under A S  16.10.310(a)(1)(B) m ay be made for up to 100 percent of the appraised value o f the collateral used to necure the loan i f  the borrower demonstrates that (1) the borrower has at least'three years o f experience as a commercial fisherman in the fishery to which the entry perm it applies; and (2) the borrower has not owned an A la sk a  lim ited entry permit in the year im m ediately’ preceding the application for the loan. In this subsection "three years of experience as a commercial fisherm an in the fishery” means that for an accum ulated total o f three fish ing seasons in the same fishery the borrower has actively participated in the commercial harvest of fish under the direction of a lim ited entry perm it holder. ->•(i) I f  a loan is made to a borrower under A S  16.10.310(a)(1)(A), a subsequent loan mny not. be made to the borrower or an associate o f the borrower under A S  16.10.310(a)(1)(B) or (C). I f  a loan is made to amade to tv e borrower or an associate of the borrower under A S  16.10.310(a)(1)(A) if  the total o f the loans received by the borrower or the associate under A S  16.10.310 does not exceed $300,000. (8 1 ch 134 S L A  1972; am 8 3 ch 54 S L A  1973; am s 3 ch 128 S L A  1975; am § 1 ch 154 S L A  1977; am § 3 ch 83 S L A  1978; am 88 2 — 7 ch 72 S L A  1979; am 88 8 — 12, 72 ch 113 S L A  1982)



§ 16.10.325 A l a s k a  S t a t u t e s  S u p p l e m e n t § 16.10.333E f fe c t  o f  a m e n d m e n ts . —  T he 1978 am endm ent rewrote this section.T he 1979 am endm ent substituted "nine and o ne-h aif per cent”  for "seven per cent” in paragraph (3) o f subsection (a), in para­graph (4) o f subsection (c), and in para­graph (4) of subsection (e), and deleted "except th at loans granted under this sub­section m ay bear interest a t a rate not to exceed eight per cent i f  the commissioner determ ines th a t an increase in the interest rate is necessary for the security o f the loan" from the end o f paragraph (4) o f sub­section (c). The am endm ent also added the language b egin n in g "except th at a loan granted under A S  16.10.333" to the end of paragraph (5) o f subsection (a), rewrote the first sentence o f subsection (d), added the present second sentenr.1 o f subsection (d), and added subsection.) (0 and (g).The 1982 am endm ent, effective Ju n e  25. 1982, rewrote subsections (a) and (d); repealed subjections (c) and (gj; and in subsection (e), substituted " A S  16.10.310- (a)(1)(B)" for " A S  16.10.310(n)(l’ A)” in the first sentence, substituted "(d) o f this section" for "(a)(1) o f th is section" in para­graph (1), substituted " lO - ’/a percent” for "nine and one-h alf per cent" in parngrnph

(4), and substituted "90 percent" for "75 percent”  in paragraph (5). T he am endm ent also substituted "E xcep t as perm itted in (h) o f th is section, a loan m ade under A S  16.10.310(a)(1)(A) and (B)" for " A  loan granted under A S  16.10.333(a)” a t the b eginning o f subsection (f), and added sub­sections (h) and (i\ • : ■E d ito r ’s n o te s . —  In  view  o f the renum bering o f the U niform  Com m ercial Code in  1980 by the re visor o f statutes, the reference in subsection (b) to " A S  45.05.690 — 45.05.794” has been changed to " A S  45.09.101 —  45.09.507." " ,Sec.tion 71, ch. 106, S L A  1980 provides . th at after Ju ly  1, 1981, "no further loans m ay be made under A S  16.10.310 and 16.10.320(a) except for loans authorized under A S  16.10.333 pursuant to A S16.10.310 and 16.10.320(a)."For lim itation on loans received under repealed A S  16.10.650 —  16.10.720; A S16.10.310 before Ju n e  25, 1982; and A S16.10.310 after Ju n e  2 5 ,1 9 8 2 , see editor’s note to A S  16.10.310.T his section was redrafted by the recisor o f statutes to remove personal pronouns in conform ity with A S  01.05.031(c) and § 4, C h ap ter 58, S L A  1982.S e c . 16.10.325. G u a r a n to r s . A  person m ay act as guarantor if  the borrower has insufficient collateral to secure a loan for the purposes described in A S  16.10.310(a)(1)(B). The loan agreem ent shall specifically describe the property o f the guarantor to be used as collat­eral by the borrower and shall be signed by the guarantor and the borrower. The departm ent shall provide the guarantor with a copy of all notices sent to the borrower by the departm ent. If the loan is for the purchase of an entry perm it, the guaranty by the guarantor m ay not constitute a lien, m ortgage, or encum brance on or pledge of the entry perm it. (§ 13 ch 113 S L A  1982)
E ffe c t iv e  d a t e s .— Section 78, ch. 113, Ju n e  25, 1982, in accordance with A S  S L A  198", m akes th is section effective 01.10.070(c).S e c . 16.10.330. S a le  o r  tr a n s fe r  o f  m o r tg a g e s , b o n d s  a n d  n o tes.Repeulcd by § 14 ch 122 S L A  1980.
E d ito r ’s n o te s . -  T he repealed section . 54, S L A  1973; !) 1, ch. 177, S L A  1976; derived from S 1. eh. 134, S L A  1972; § 4, {j 8. ch. 72, S L A  1979.S e c . 16.10.333. L o a n s  fo r  p u r c h a s e  o f  A la s k a  lim ite d  e n try  p erm its , (u) Loans under A S  16.10.320(a) may be made to an individ­ual commercial fishermun for the purchase of a lim ited entry permit



§ 16.10.335 F is h  a n d  G a m e § 16.10.335upon certification by the commission th a t the fisherm an is a person who qualifies as a transferee for the perm it under A S  16.43.010 — 16.43.380 and the regulations adopted by the commission.(b) Upon approval by the commissioner, the perm it to be purchased m ay be pledged as security for a loan under (a) of this section, i f(1) the certificate for the pledged perm it lists the commissioner as the legal owner of the permit;(2) the certificate for the pledged perm it lists the uebtor as the equi­table owner o f the perm it;(3) all annual perm it cards issued under the pledged permit list the nam e of the debtor;(4) all obligations and responsibilities o f a perm it owner are assumed by the debtor;(5) co-signers or other sureties for performance under the note are not vested w ith any rights in the pledged perm it and their obligation is lim ited to satisfaction o f the note and paym ent of costs directly incurred by the departm ent in adm inistering the Joan.(c) The commissioner is not liable for any act or omission resulting from permit ownership nor will th a t act or omission affect his title  to the permit or his rights under it.(d) Upon satisfaction o f the note by the debtor, the commissioner shall certify to the commission that the note has been satisfied.(e) Upon certification as provided in (d) of this section, the commis­sion shall amend the perm it certificate to list the debtor as the legal owner.(0 In determ ining w hether an individual commercial fisherman is reasonably likely  to be able to repay a loan made uncer this section, the commissioner shall consider the individual commercial fisherm an’s income from commercial fishing and from all other sources. (§ 4 ch 83 S L A  1978; am § l 'c h  106 S L A  1980)
E ffe c t  o f  n m e n d m e n ts . — T he H 8 0  reassignm ent of entry permits ,r .ken ns am endm ent added siibBection (f). security for loans ufter such perm its areC r o s s  r e fe r e n c e s . —  A s to the revoked, see A S  16.43.355(i).S e c . 16.10.335. D e fa u lt  an d  fo r e c lo s u r e , (a) If the debtor defaults upon a note for which a lim ited entry perm it has been pledged as security under A S  16.10.333 or und .• A S  16.10 338, the commissioner shall provide the debtor, by registered or certified m ail sent to his last known address on file w ith the com m issioner, with a notice of default which includes(1) a description o f the security given for the note includm g the number assigned to the pledged perm it by the commission;(2) the date upon which the default occurred;(3) the am ount o f arrearages as o f the date of the notice, the total am ount rem aining on the note less nnonrned interest, :.nd the am ount of daily interest;
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(4) a statem ent th at the debtor m ay, w ithin 15 days o f the postm ark date o f the notice, request a h earin g at which he ma> ;>ubmit evidence showing he has not defaulted;(5) a statem ent that the note m ay be reinstated i f  brought current w ithin 60 days from the postm ark date o f the notice;(6) a statem ent th a t the note m ay be paid in full less unearned interest w ithin 90 days from the postm ark date of the notice;(7) the place where reinstatem ent or paym ent in fu ll m ay be made; and(8) a notice in a t least 10-point bold type stating: "IM P O R T A N T : Y O U R  F A IL U R E  T O  R E IN S T A T E  O R  P A Y  T H IS  N O T E  IN  F U L L  B Y  T H E  D A T E  S P E C IF IE D  W IL L  R E S U L T  IN  A  F O R F E IT U R E  O F  A L L  R IG H T S  T O  T H E  P E R M IT  A N D  T H E  P O S S IB IL IT Y  O F  L E G A L  A C T IO N  B E IN G  IN S T IT U T E D  , v G A IN S T  Y O U .”(b) Upon the debtor’s failure to reinstate or satisfy the note w ithin the tim e specified in (a) of th is section, his interest in the perm it is term inated by operation o f law  w ithout further notice. A n y  entry perm it cards issued to him under the perm it shall be cancelled im m edi­ately upon receipt by the commission of a certificate o f term ination containing a copy o f the notice required by (a) o f this section issued by the com m issioner. (§ 4 ch 83 S L A  1978; am  § 9 ch 72 S L A  1979)
E ffe c t  o f  a m e n d m e n ts . —  T h e  1979 subsection (n) and substituted "his interest 

a m e n d m e n t  inserted "or under A S  in the permit" for "his equitable interest” 16.10.338" in the introductory language of ir. the first sentence of subsection (b).S e c . 16.10.337. D e fic ie n c ie s  a n d  tr a n s fe r  o f  e n try  p e rm its  a fte r  fo r e c lo s u r e , (a) Upon a foreclosure on an  entry perm it as provided in A S  16.10.335, the commissioner shall offer the commission a right of first refusal i f  the perm it is subject to a buy-back program under A S  16.43.290 — 16.43.330 at a price equal to the am ount outstanding on the note plus any costj the departm ent directly incurred in adm inis­tering the loan.(b) I f  the commission does not exercise its righ t of first refusal w ithin 30 days after it receives the offer, or i f  the permit is not subject (o a buy-back program under A S  L  .43.290 —  16.42.330, the departm ent shall promptly notify the debtor o f this fact. The debtor has 30 days from the postm ark date of the notice to nom inate a person qualified to assume the note. The person nom inated m ust qualify  under the requirements of A S  16.10.333(a). I f  qualified, he may assum e all rights and liab ilities o f the original debtor.(c) Repealed by § 72 ch 113 S L A  1982.(d) N oth ing in this section affects the righ t o f the com missioner to institute legul action for a deficiency resulting from a default on a note given under A S  16.10.333. In addition to any deficiency, the debtor is liable for the costs o f adm inistering the note and for costs and attorney fees. (§ 4 ch 83 S L A  1978; am § 72 ch 113 S L A  1982)

§ 16.10.337 A l a s k a  S t a t u t e s  S u p p le m e n t  § 16.10.337



§ 16.10.338 F is h  a n d  G a m e § 16.10.360

C r o s s  r e fe r e n c e s . —  A s to the reassignm ent o f entry perm its taken  as security for loans after such perm its are revoked, see A S  16.43.355(i).E f fe c t  o f  a m e n d m e n ts . —  T he 1982 am endm ent, effective Ju n e  25, 1982, repealed subsection (c), w hich read: " I f  the debtor is unable to nom inate a qualified person to assum e the note under (b) o f this section, the perm it m ust be made a v a il­able to a qualified person, chosen as pro­vided in this section, who m ust assum e the note subject to a ll righ ts and lia b ilities of the original debtor. The com mission shall

provide the com missioner with a list of persons chosen by lottery who qualify  as transferees o f entry perm its under A S  16.43.010 —  16.43.380 and regulations adopted by the commission and who have met the residency and com mercial fishing participation requirem ents o f A S  16.10.310(a). T h e  commissioner then shall determ ine, in order o f presentation, any rem aining qualifications.- The com m is­sioner shall allow the first applicant m eeting a ll qualifications to assum e the note.”
S e c . 16.10.338. E n t r y  p e rm its  a s  c o lla te r a l. A la sk a  lim ited entry permits may be used as security for loans under A S  16.10.310(a). The provisions o f A S  16.10.335 and 16.10.337 apply to A la sk a  lim ited entry permits pledged as security for loans in accordance with this section. (§ 10 ch 72 S L A  1979)S e c . 16.10.339. R e g u la tio n s . The comm ission, with the approval of the departm ent, shall adopt regulations to im plem ent A S  16.10.333 — 16.10.337. (§ 4 ch 83 S L A  1978)S e c . 16.10.340. C r e a tio n  o f  fu n d .

E d ito r ’s n o te s . —  Section 63, ch . 113, S L A  1982, provides: " A ll  assets o f the fishermen's m ortgage and note fund (AS 16.10.650) are transferred to the commer­cial fishing revolving loan fund (AS 16.10.340). Repaym ents o f principal and
interest on loans made from the fisherm en's m ortgage and note fund shall be deposited into the com m ercial fishing revolving loan fund by the com missioner of the D epartm ent of Com m erce and Eco­nomic Developm ent as they are received."S e c . 16.10.342. S p e c ia l  a c c o u n t  e s ta b lis h e d , (a) There is estab­lished as a special account w ithin the commercial fishing revolving loan fund the foreclosure expense account.(b; Repealed by § 72 ch 113 S L /  982.(c) The commissioner may expcr.- ney credited to the foreclosure expense account when necessary t> : otect the state’s security interest in collateral on loans granted under A S  16.10.300 —  16.10.370 or to defray expenses incurred during foreclosure proceedings after a default by an obligor. (§ 4 ch 83 S L A  1978; am § 72 ch 113 S L A  1982)

E ffe c t  o f  a m e n d m e n ts . — T he 1982 am endm ent, effective Ju n e  25, 1982, repealed subsection (b), w hich rend, "The commissioner m ay credit the forclosure
expense account with money earned us a result o f an increased interest rate on a com mercial fishin g loun granted under A S  16.10.320(c).S e c . 16.10.360. D e fin itio n s . In A S  16.10.300 — 16.10.370(1) "commissioner” m eans the commissioner of commerce;(2) "departm ent” m eans the Departm ent o f Commerce;



§ 16.10.380 A l a s k a  S t a t u t e s  S u p p l e m e n t § 16.10.380(3) "com m ission” m eans the A la sk a  Com m ercial Fisheries Entry Com m ission;(4) "debtor” m eans an individual com m ercial fisherm an who either in itia lly  contracts for a loan under A S  16.10.333 — 16.10.337 or assumes a loan as provided in those sections. (?i 1 ch 134 S L A  1972; am § 5 ch 83 S L A  1978)
E f fe c t  o f  a m e n d m e n ts . —  T he 1978 am endm ent added paragraphs (3) and (4).

E d it o r ’s n o te s . —  A s >o legislative  6ee § 1, ch . 59, S L A  1979, in the 1979 Tern-findings concerning 6almon enhancem ent porary and Sp ecial A cts and Resolves,and purpose o f A S  16.10.375 —  16.10.620,
S e c . 16.10.380. R e g io n a l a s s o c ia t io n s , (a) The commissioner shall assist in and encourage the form ation o f qualified regional asso­ciations for the purpose o f enhancing salm on production. A  regional association is qualified i f  the com m issioner determ ines th a t(1) it is comprised o f associations representative of commercial fisherm en in the region;(?) it includes representatives o f other user groups interested in fisheries w ithin the region who wish to belong; and(3) it possesses a board o f dir ectors which includes no less than one representative o f each user group th a t belongs to the association.(b) In this section "user group” includes, but is not lim ited to, sport fisherm en, processors, com m ercial fi.therm en, subsistence fisherm en, and representatives of local com m unities.(c) A  qualified regional association, when it becomes a nonprofit corporation under A S  10.20.005 —  10.20.725, is established as a service area in the unorganized borough under A S  29.03.020 for the purpose o f providing salm on enhancem ent services. (§ 2 ch 161 S L A  1976; am § 2 ch 59 S L A  1979)

A rtic le  8. S a lm o n  H a tch e irie s.
Section380. R egional associations 385. [Transferred]420. Conditions o f a  perm it

Section440. R egu lation460. Inspection o f  hatchery470. A n n u a l report

E ffe c t  o f  u m c 'id m e n ta . — The 1979 am endm ent ndded subsection (c).
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§ 16.10.300 F ish  a n d  G a m efishery resource in intrastate, interstate, or foreign commerce. (§ 2 ch 102 S L A  1977)
A rticle  7. Com m ercial F ish in g  L o a n  A ct.Section300. Declaration o f  policy 310. Powers o f  the departm ent 320. Lim itations on loans 330. Sale or tran sfer o f m ortgages, bonds and notes

Section340. Creation o f  fund 350. Adm inistration o f  fund 360. D efinitions 370. Short title

Le gislative com m ittee report. — For report on ch. 134, S L A  1972 (SCS C S H B  102 am FC C), see 1971 H ouse „o u rn al, p. 399; 1972 House Jo u rn a l,p . 554.
Sec. 16.10.300. D eclaratio n  o f  policy. I t  is the policy o f the state, under §§ 300 — 370 o f this chapter, to promote the rehabilitation o f the state’s fisheries, the development o f a predominantly resident fishery, and the continued maintenance o f commercial fishing gear and vessels throughout the state by means o f long-term low interest loans. (§ 1 ch 134 S L A  1972; am § 1 ch 54 S L A  1973; am § 1 ch 128 S L A  1975)

E ffe ct o f  am en d m en ts. — The 1973 amendment inserted " o f  a predominantly resident fishery ."The 1975 am endm ent inserted "th e  rehabilitation o f the sta le 's  fisheries" andSec. 16.10.310. Pow ers o f the departm ent, (a) The departm ent may(1) make loans to(A) individual commercial fishermen who have been state residents for a continuous period o f five years and have 'lt d a commercial fishing license for three years for the repair, restoraMon or upgrading of existing vessels and gear and for the purchase o f entry permits and gear and the construction and purchase o f vessels; and(B) Repealed by § 2 ch 190 S L A  1976.(2) designate agents and delegate its powers to them as necessary; -Jt(3) adopt rules and regulations necessary to carry out its functions;(4) establish amortization plans for repaym ent o f loans, which may include extensions for poor fishing seasons;(5) enter into agreem ents with private lending institutions, oilier state agencies or agencies o f the federal governm ent, to carry out the purposes o f §§ 300 — 370 o f this chapter.(b) The departm ent shall consult with the Departm ent o f Fish and Game on regulations and procedures established under this chapter. (§ 1(59

also inserted “ the" preceding "continued m aintenance."

m m



§ 16.10.320 A l a s k a  S t a t u t e s § 16.10.320ch 134 SL A 1972; am § 2 ch 54 S L A  1973; am § 2 ch 128 S L A  1975; am § 2 ch 19(i S L A  1976) (  )

E ffe c t  o f am en d m en ts. —  The 1973 am endm ent sv bstituted "fish in g ”  fo r  "g e a r "  preceding “ license”  in paragraph (1) and added "and fo r the purchase o f entry permits and g e a r  and the construction and purchase o f v esse 's" to the end o f that paragraph o f  subse -tion (a).The 1975 amendm ent designated the provisions o f  paragraph (1) o f subsection (a) as present subparagraph (A) o f  that paragraph, and added . ubparagraph (B).T he 1976 amendmem in subsection (a), repealed paragraph (I T ) ,  which read "perm it holders under §§ iOO —  470 o f  this chapter, fo r the construe ion o f hatchery facilities."

E d itor's note. —  Section 13, ch. 105, S L A  1977, effective Ja :  "a ry  1, 1978, amended paragraph (1)(A) o . subsection (a) to read as follows: “ (A) individual commercial fisherm en who have been state residents for a continuous period o f five years and have been state residents fo r  a continuous period o f five years and have had a crewmember or commercial fishing license under A S  16.05.480 or a permit under ch. 43 o f this title for three years, fo r the repair, restoration or upgrading o f existing vessels and gear, for the purchase o f entry permits and gear, and fo r the construction and purchase o f vessels; and” .
Sec. 16.10.320. L im ita tio n s on loans. A  commercial fishing loan may not exceed $150,000. A  ,oan may not run longer than 15 years or bear interest exceeding seven oer cent, and it shall be secured by a first lien and appropriate security agreem ents, except that a lien in favor o f the state is not required fo* loans guaranteed fully by the federal governm ent under the Federal Ship Financing A c t of 1972 (46 U .S .C . secs. 1271 —  1279b; 86 Stat. 909), as amended. In the case o f a security agreement given to secure a loan made under secs. 300 — 370 o f this chapter and covering a vessel documented under the laws o f the United States and so long as the Ship M ortgage A c t o f 1920 (46 U .S .C . secs. 911 — 984; 41 Stat. 1000), as amended, and the Shipping A c t o f 1916 (46 U .S .C . secs. 801 — 842; 39 Stat. 728), as amended, remain ambiguous with respect to whether or not a state or state agency qualifies as a citizen o f the United States for purposes o f those A cts, the first lien requirement o f this section may he satisfied by the recordation and endorsement o f a first preferred ship m ortgage under the Ship M ortgage A ct o f 1920, and by perfection o f a security interest under the Uniform  Commercial Code —  Secured Transactions (AS 45.05.690 — 45.05.794), if the approval o f the Secretary of Commerce is obtained under 46 U .S .C . sec. 839 for the transfer to the department o f the interest in a vessel documented under the laws o f the United States. In the case o f a security agreem ent »,iv to secure a loan made under secs. 300 —  370 o f this chapter and covering a vessel documented under the laws o f the United Suites, the first lien requirement o f this section may also be satisfied by use o f a trust deed and bond issue under it, if the trustee is a citizen o f the United SUit.es and obUiins a first preferred ship m ortgage on the vessel under the Ship M ortgage A ct o f 1920, and the approval o f the Secretary of Commerce is obtained under 16 U .S .C . secs. 839 and 961 for the transfer of the bond or bonds to the department if the trustee is not a trustee approved by the Secretary of Commerce
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§ 16.10.330 F ish  a n d  G a m e S 16.10.330under 46 U .S .C . sec?. 808, 835 and 961. Loans m ay not exceed 75 per cent o f the appraised v alue o f the collateral used to secure the loan. (§ 1 ch 134 S L A  1972; am § 3 ch 54 S L A  1973; am § 3 ch 128 S L A  1975; am § 1 ch 154 S L A  1977)
E ffe c t o f  am endm ents. —  The 1973 amendment added the language beginning "except th a t" to the end o f the second sentence and added the present th.rd and fourth sentences.The 1975 am endm ent added the language beginning “ and loans granted Ui\der § 310(a)(1)(B)”  to the end o f the second sentence and "E x ce p t for loans granted under 5 310(a)(1)(B) o f  this chapter" to th\* beginning o f the fifth  sentence.

The 1977 am endm ent substituted ” $150,600" fo r  "$100,000”  in the first sentence, deleted language relating to collateral for loans granted under § 310(a)(1)(B) o f  this chapter from  the end o f the second sentence, and deleted "E x c e p t fo r loans granted under § 310(a)(1)(B) o f  this chapter" from the beginning o f the la st sentence.
Sec. 16.10.330. Sale  or transfer wf m ortgages, bonds and notes, (a) The commissioner o f commerce r lay sell or transfer at par value or at, a premium or discount to any bank or other private purchaser for cash or other consideration the m ortgages bonds and notes held by the Departm ent o f Commerce as security for loans made under this chapter.(b) The commissioner o f commerce at.d economic development may sell or transfer at par value to the D epartm ent o f Revenue the m ortgages, bonds and notes held by the Departm ent o f Commerce and Economic Development as security for loans made under this chapter. However, the commissioner o f commerce and economic development may not transfer an interest in a vessel documented under the laws o f the United Slates to the Departm ent o f Revenue, except as permitted by the Ship M ortgage A c t o f 1920 (46 U .S .C . sees. 911 —  984; 41 Stat. 1000), as amended, and the Shipping A c t o f 1916 (46 U .S .C . secs. 801 — 842; 39 Stat. 728), as amended, so long as those two A cts remain ambiguous with respect to whether or not a state or state agency qualifies as a citizen o f the United Slates for purposes o f those two A cts. The Departm ent o f Revenue, for the fiscal year ending Ju n e  30, 1976, shall purchase all the m ortgages, bonds and notes offered until the current principal amount o f all the m ortgages, bonds and notes purchased and held by the Departm ent o f Revenue equals $7,000,000. The D epartm ent o f Revenue, for the fiscal year ending Ju n e  30, 1977, shall purchase all the m ortgages, bonds and notes offered until th&. current principal amount of all the m ortgages, bonds and notes purchased and held by the Departm ent of Revenue equals $9,000,000. A fte r  Ju n e  80, 1977, the D epartm ent o f Revenue shall purchase all the m ortgages, bonds and notes offered. (§ 1 ch 134 S L A  1972; am § 4 ch 54 S L A  1973; am § 1 ch 177 S L A  1976)

E ffe ct o f  am endm ent!). — The 1973 am endm ent inserted "bonds”  in subsection(a) and in the first sentence o f  subsection(b), added the present second and third
sentences o f  that subsection, and deleted the form er second sentence o f that subsection,



§ 16.10.340 A l a s k a  S t a t u t e s § 16.10.375

T he 1976 am endm ent inserted " fo r  the "$7,000,000”  fo r  "$5,000,000”  a t  the end o ffiscal year ending Ju n e  30, 1976”  in the th at sentence, and added the fourth andthird sentence o f  subsection (b), substituted fifth  sentences o f  th at subsection.Se c . 16.10.340. C re a tio n  o f  fu n d . There is a commercial fishing revolving loan fund to carry out the purpose o f §§ 300 — 370 o f thischapter. (§ 1 ch 134 S L A  1972; am § 2 ch 177 S L A  1976)
E ffe c t  o f  a m e n d m e n t —  The 1976 $1,000,000”  follow ing "revolv in g loanam endm ent deleted “ which shall not exceed fu n d .”

' ‘ISe c . 16.10.350. A d m in istratio n  o f  fu n d . The commissioner shall administer the loan fund. (§ 1 ch 134 S L A  1972)Se c . 16.10.360. D efin itio n s . In §§ 300 —  370 o f this chapter(1) “ commissioner’' means the commissioner o f commerce;(2) “ departm ent”  means the Departm ent o f Commerce. (§ 1 ch 134 S L A  1972)Se c . 16.10.370. Sh o rt title . Sections 300 — 370 o f this chpater may be cited as the Com m ercial Fishing Loan A ct. (§ 1 ch 134 S L A  1972)
A rtic le  8. Salm o n  H atch eries.Se ctio n375. Regional salmon plan 380. Regional associations 400. Perm its for salm on hatcheries 410. H earings before permit issuance 420. Conditions o f a permit 430. A lteration, suspension or revocation o f permit 440. R egulation

Se ctio n443. Departm ent assistance and cooperation 445. E g g  sources450. Sale o f salmon and salm on e g g s  by hatchery 460. Inspection o f hatchery 470. A nnual report 475. Definitions
E d ito r's note. —  Section 1, ch. I l l ,  S L A  1974, provides: “ It is the intent o f this A ct to authorize the private ownership o f salmon hatcheries by qualified nonprofit corporations for the purpose c f  contributing, by artificial m eans, to the rehabilitation o f the sta le 's  depleted and

depressed salmon fishery. The program  shall be operated without adversely a ffe ctin g  natural stocks o f fish in the slate  and under a policy o f m anagem ent which allows reasonable segregation o f  returning hatchery-reared salmon from  naturally occurring sto ck s.”
Sec. 16,10.375. R egio n al salm on plan . The commissioner shall designate regions o f the state for the purpose o f salmon production and have developed and amend as necessary a comprehensive salmon plan for each region, including provisions for both public and private nonprofit hatchery system s. Subject to plan approval by the commissioner, comprehensive salmon p F  s shall he developed by regional planning team s consisting o f department personnel and representatives o f the appropriate qualified regional associations

72



A M E N D  * S E C . 2 TO READ:

"Sec. 2. AS 16.10 is amen ded by adding a n e w  section to read:

Sec. 16.10.315. A L L O C A T I O N  O F  LOANS. The department 
shall a l l ocat e at least ten percent of the m o n e y  that is 
approp r i a t e d  for a state fiscal year to m a k e  loans under 
AS 16.10.310 for loans of $35,000 or less m a d e  under 
AS 16.10.310(a)(1)(B) and (C). An a l l o c a t i o n  m a d e  under 
this section terminates on A pril 15 of the state fiscal 
year for w h i c h  the a l l o c a t i o n  has been made.



A M E N D M E N T S  TO C S H B  1-5.-.(LOANS) A M  
R E Q U E S T E D  B Y  S E N A T O R  E L I A S O N  A T  

M A R C H  29 S E N A T E  L A B O R  A N D  C O M M E R C E  
C O M M I T T E E  H E A R I N G

A d d  a n e w  sec. A to read:

.* Sec. A. A S  1 6 . 1 0 . 3 3 5 ( a ) ( 6 )  is a m e n d e d  to read:

(6 ) a s t a t e m e n t  that the n o t e  m a y  b e  p a i d  in f u l l  
l e s s  u n e a r n e d  i n t e r e s t  w i t h i n  120 [90] days f r o m  the p o s t­
m a r k  d a t e  o f  the n o t i c e ;

A d d  a n e w  sec. 5 to read:

* Sec. 5. A S  1 6 . 1 0 . 3 3 5 ( b )  is a m e n d e d  to read:

(b) U p o n  t h e  d e b t o r ' s  f a i l u r e  to r e i n s t a t e  or s a t i s f y
the n o t e  w i t h i n  the tiui«, s p e c i f i e d  in (a) (6 ) of this
secti o n ,  h i s  i n t e r e s t  in ti.°. p e r m i t  is t e r m i n a t e d  b y  o p e r a­
tio n  of l a w  w i t h o u t  f u r t h e r  n o ti ce. A n y  e n t r y  p e r m i t  c a rds 
i s s u e d  to h i m  u n d e r  the p e r m i t  shall b e  c a n c e l l e d  i m m e d i a t e -  

■ • ly u p o n  r e c e i p t  b y  the c o m m i s s i o n  of a c e r t i f i c a t e  of t e r­
m i n a t i o n  c o n t a i n i n g  a copy of the n o t i c e  r e q u i r e d  b y  (a) of 
this s e c t i o n  i s s u e d  b y  the c o m m i s s i o n e r .

A d d  a n e w  sec. 6 to read:

* Sec. 6 . A S  1 6 . 1 0 . 3 3 7 ( b )  is a m e n d e d  to read:

(b) If the c o m m i s s i o n  does n o t  e x e r c i s e  its r i g h t  of 
f i r s t  r e f u s a l  w i t h i n  30 days a f t e r  it r e c e i v e s  the offer, or 
if t h e  p e r m i t  is n o t  s u b j e c t  to a b u y - b a c k  p r o g r a m  undbr. A S  
1 6 . A 3 . 2 9 0  -- 1 6 . A 3 . 3 3 0 ,  the d e p a r t m e n t  s h a l l  p r o m p t l y  a d v e r­
tise  a nd sell the permit. If the p r o c e e d s  of the sale of a 
p e r m i t  w h i c h  w a s  not p u r c h a s e d  w i t h  an y p r o c e e d s  of a loan 
u n d e r  A S  1 6 . 1 0 . 3 1 0  - - 1 6 . 1 0 . 3 6 0  e x c e e d  the a m o u n t  n e c e s s a r y  
to p a y  t he n o t e ,  in f u i l  p l u s  p e n a l t i e s ,  "cost of a d m i n i s t e r ­
ing the n o t e  a n d  c o s t s  and a t t o r n e y  tees, the e x c e s s  w i l l  be 
t r a n s f e r r e d  b y  the c o m m i s s i o n e r  to the d e b t o r  (N O T I F Y  T H E  
"DEBTOR O F  T H I S  FACT. T H E  D E B T O R  HAS 30 D A Y S  F R O M  T H E  P O S T­
MARK. D A T E  O F  T H E  N O T I C E  T O  N O M I N A T E  A P E R S O N  Q U A L I F I E D  T O  
A S S U M E  T H E  N OTE . T H E  P E R S O N  N O M I N A T E D  M U S T  Q U A L I F Y  U N D E R  
T H E  R E Q U I R E M E N T S  O F  A S  1 6 . 1 0 . 3 3 3 ( a ) .  IF Q U A L I F I E D ,  H E  M A Y  
A S S U M E  A L L  R I G H T S  A N D  L I A B I L I T I E S  O F  T H E  O R I G I N A L  D E B T O R ] .

R e n u m b e r  c u r r e n t  sec. A, the e f f e c t i v e  date, to b e  sec. 7.



A H E N D M  E N T
TO: SCS C S H B  15(L&C) B y  M u l c a h y

 ..................... j
P a g e  4, b e t w e e n  line 8 a n d  9, insert the following:

"* Sec. 6 . S A V I N G  P ROVISION . If a n  a p p l i c a t i o n  f o r  a loan u n d e r  A S  16.-

1 0 . 3 1 0  - 1 6 . 1 0 . 3 7 0  is f i l e d  w i t h  the d e p a r t m e n t  b e f o r e  the e f f e c t i v e  date 

o f  this Act, e l i g i b i l i t y  f o r  the l o a n  shall b e  d e t e r m i n e d  b y  the l a w  in 

e f f e c t  at the time of the f i l i n g  o f  the a p p l i c a t i o n  if the a p p l i c a n t  is

e l i g i b l e  u n d e r  the terms o f  that l a w .*1

-1- 4 / 5 / 8 3
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R E Q U E S T
B i l l / R e * o l u t i o n  N o . ________________________________________________________________

T l t l t  An Act r e l a t i n g  to t l H O I I I H  1 n r  c m . - r r r i i l  f u n i m  I n n * . . 
R e q u e s t e d  b y     _________ _ D * t « ___________

II. F I S C A L  D E T A I L
A g e n c y  A f f e c t e d  D e o & r t r e n t  of C o n r g r c e  a n d  F c o n c n l c  D e v e l o p m e n t  

P r o g r a m  C a t c c o r v  A f f t c t t d  E c o n o m i c b e v e l Q P n g n t  

BRU, P r o gram, Or S u b p r o g r a m * ! /  A f f e c t e d .  nivisir.n nf l oans K Veterans*
(Notei If c o r *  t h a n  ont b u d g e t  c o r p o n a n t  11 affe c t e d ,  t e p a r a t e  U n e - i t c®  

amount* a n d  f u n d i n g  fo r  e a c h  c o m p o n e n t  in the a n a l y s i s  aectlon.)

E X P E N D I T U R E S  ( T h o u s a n d s  o f  D o l l a r s )

.affairs

40 0
500 E Q U I P M E N T
6 0 0  L A N D  fit S T R U C T U R E S
7 0 0  G R A N T S , C L A I M S . E T C .

T O T A L

F U N D I N G  ( T h o u s a n d s  of D o l l a r s )

F E D E R A L  FUNDS 
O T H E R  ( S p e c i f y  So u r c e )

PO S I T I O N S

T U I L  T I M E
P A R T  T I M S  # 
T E M P O R A R Y

XXI. A N A L Y S I S  (See F i s c a l  Note P r e p a r a t i o n  I n s t r u c t i o n .  S e c t i o n  XXX)

Increased fund Is  requ i red  f o r  the f o l l ow in g  re ason s ;
1 .  F i v e - y e a r  r e s id e n ts  have a l o n g e r  t r a ck  reco rd  1n A laska ,  which naV.es t h e i r

re s idency i n d ic a t o r s  much more obvious and more e a s i l y  o b t a in ab le .  A one- 
y e a r  res idency requirement would re qu i r e  more In v e s t i g a t i v e  work In t o  the 
res idency background o f  the a p p l i c a n t .

2 .  During c e r t a i n  times o f  the y e a r ,  many one -yea r  r e s id en ts  do no t haye.
6 prepared tax  r e t u r n ,  M i lch  1s one o f  the rvtln documents used in  d e t e r ­
mining re s id ency .
Contact  w ith  o t h e r  s ta te s  w ' l  1 be necessa ry 1n cases which Invo lv e  prepared 
te rn  re s idency to  d e t em ln e  the ac tua l  dates o f  re s idence .

DATE

Or i g i n a l i  L e g i i l a t i v v  F insnct PH0MA_ 

cci B u f g e t  a n d  M a n a g e w m t
P r i m *  S p o n s o r  (Firat L c g i a l a u r  N a m e d )  
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D E P A R T M E N T  O F  L A W
OFF ICE  OF  THE A TTO RN E Y  GENERAL /

POUCH K  -  S T A T E  CAPITOL 
JU N EA U , A LA SK A  99811 .
PHONE: (9071465-3600

M a r c h  21, 1983

T h e  H o n o r a b l e  R i c k  U e h l i n g  
H o u s e  of R e p r e s e n t a t i v e s  
P o u c h  V
J u nea u, A l a s k a  99811 

D e a r  R e p r e s e n t a t i v e  Uehling:

nils l e tter is in r e s p o n s e  to y o u r  r e q u e s t  for a brief
w r i t t e n  s u m m a r y  of the D e p a r t m e n t  of L a w ' s  t e s t i m o n y  before your 
c o m m i t t e e  on the s u b j e c t  of the c o n s t i t u t i o n a l i t y  of a two-year 
r e s i d e n c y  r e q u i r e m e n t  for c o m m e r c i a l  f i s h i n g  loans.

Simply, w e  b e l ieve tha t the t w o - y e a r  re quir e m e n t  is
v e r y  d e f e n s i b l e  u n d e r  either the £ t a t e  or federal constitution. 
O n  the o t h e r  hand, the law in th is a r e a  is uncertain; any length 
of time b e y o n d  one year is past t h e  p r e s e n t  b o u n d a r i e s  of j u d i c i­
a l l y  a p p r o v e d  r e q u i r e m e n t s  and t h e r e f o r e  carries a substantial 
r i s k  of b e i n g  found u n c o n s t i t u t i o n a l .  If, however, any program 
c a n  s u s t a i n  a t w o - y e a r  r esidency r e q u i r e m e n t ,  b o t h  the student 
l o a n  p r o g r a m  a n d  the commercial f i s h i n g  loan p r o g r a m  present the 
m o s t  c o m p e l l i n g  c i r c u m s t a n c e s  for such an extension. Both p r o­
gram s  m u s t  address the very real p r o b l e m s  of m o b i l i t y  of loan 
r e c i p i e n t s  c o u p l e d  w i t h  an e x t r e m e l y  g e n e r o u s  loan program. C o n­
seque n t l y ,  the n o r m a l  superfi cial i n d i c i a  of a s u b j e c t i v e  intent 
to c o n s i d e r  o n e s e l f  a citize n of the State of Alaska, such as 
v o t e r  r e g i s t r a t i o n ,  drivers license, and even the o n e -year r e s i­
den c y  re quir e m e n t ,  are not as v a l i d  as they w o u l d  be in other 
p r o g r a m s .  As a resu?,.t, w e  b e l i e v e  that a court  could readily 
f i n d  that ther e is a ratio n a l e  b a s i s  for c h o o s i n g  a two-year 
r e s i d e n c y  r e q u i r e m e n t  over e ither  a o n e - y e a r  r e s i d e n c y  r e q u i r e­
m e n t  or any of the o t h e r  o b j e c t i v e  s t a n dar ds n o r m a l l y  used by the 
l e g i s l a t u r e .

If y o u  h a v e  any questions, or if you w i s h  further 
t e s t i m o n y  on this or any other r e s i d e n c y  r e q u i r e m e n t ,  please do 
n o t  h e s i t a t e  to call.

S i n c e r e l y ,

N O R M A N  C.. G O R S U C H  
A T T O R N E Y  G E N E R A L

R o b e r t  M. M a y n a r d  
A s s i s t a n t  A t t o r n e y  General

R M M : m r
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T T C 3 1  ( L l l O i l U ™ ! !
POUCH Y . STATE CAPITOL 
JUNEAU. ALASKA 998 >1 

90}-.se>5-3800

LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  M a r c h  28-, 1 9 8 3

S U B J E C T :

TO:

F R O M :

C o m m e r c i a l  f i s h i n g  l o a n s  
(CSHB 15 (Loans))

S e n a t o r  R i c h a r d  I. E l i a s o n  
C h a i r m a n ,  S e n a t e  L a b o r  a n d  
C o m m e r c e  C o m m i t t e e

B i l l y  G. B e r r i e r  
D i r e c t o r
D i v i s i o n  of  L e g a l  S e r v i c e s

Y o u  h a v e  a s k e d  w h e t h e r  t h e  p r o v i s i o n  in Sec. 3 o f  C S H B  15 
(Loans) w h i c h  p r o v i d e s  t h a t  a l o a n  s h a l l  b e  a c c e l e r a t e d  if 
t h e  b o r r o w e r  t e r m i n a t e s  s t a t e  r e s i d e n c y  c r e a t e s  a c o n s t i t u­
t i o n a l  q u e s t i o n .

I f  t h e  r e q u i r e m e n t  is a d d r e s s e d  to a p u r p o s e  i n d e p e n d e n t  of 
r e s i d e n c y  a n d  is r a t i o n a l l y  r e l a t e d  t o  t h a t  p u r p o s e ,  i n  m y  
o p i n i o n  it w o u l d  b e  s u s t a i n e d  a s  c o n s t i t u t i o n a l .  T h e  s u p­
p o r t i n g  r e a s o n  o f f e r e d  for t h e  c l a u s e  is t h a t  t e r m i n a t i o n  o f  
r e s i d e n c y  b y  t h e  b o r r o w e r  l e s s e n s  t h e  s e c u r i t y  o f  t h e  loan 
s i n c e  c o l l e c t i o n  is m o r e  d i f f i c u l t  w h e n  t h e  b o r r o w e r  i s  a 
n o n r e s i d e n t  a n d  t h e  u n d e r l y i n g  s e c u r i t y  m a y  n o t  b e  a s  w e l l  
c a r e d  for.

R e p a y m e n t  o f  s t a t e  l o a n s  is a v a l i d  o b j e c t i v e .  W h e t h e r  t h p  
r e q u i r e m e n t  f u r t h e r s  t h i s  p u r p o s e  a n d  is r a t i o n a l l y  r e l a t e d  
t o  it is a q u e s t i o n  o f  fact. In m y  o p i n i o n  t h e  r e q u i r e m e n t  
w o u l d  b e  s u s t a i n e d  if a c o u r t  f i n d s  t h e  l e g i s l a t u r e  r e a s o n­
a b l y  d e t e r m i n e d  t h e r e  w a s  a s i g n i f i c a n t  c o r r e l a t i o n  b e t w e e n  
l o a n  r e p a y m e n t  a n d  r e s i d e n c y .

B G B : l j b  
1 2 / 0 1 7



Box 203

P etersburg, Ak 9 98 3 3  

A pril 9, 1983

G o v e r n o r  Bill Sh e f f i e l d  

G o v e r n o r  for A l a s k a  

Juneau, A l a s k a  99801

Dea r G o v e r n o r  S h effield:

I was re c e n t l y  r e a d i n g  about 11B15 and the rush to get this bil l  a p p r o v e d  through 

the S e n a t e  and H o u se  to ex t e n d  the fishing loan p r o g r a m  for gear, v e s s e l s  and 

limi t e d  e ntry permits.

1 h a v e  r e c e n t l y  b e e n  mad e  a w a r e  of the sport fishing i n d u s t ry  - that is lodges 

and o u t f i t t e r s  in the m o r e  remote areas of the State that h a v e  v i s i t o r s  to Al a sk a  

from all over the w o r l d  for sport fishing. This is really c o m m e r c i a l  fishing in 

that it is a large i n d u s t r y  that perh a p s  alot of us w e r e  not a w a r e  of.

Is there any w a y  that the f i s h i n g  loan p r o g r a m  could be e x t e n d e d  to he l p  those 

types of o p e r a t i o n  for d e v e l op m e n t .  I w o u l d  like to see the State be m o r e  in­

vol v e d  wi t h  that segme n t  of the c om m e r c i a l  m a r k e t  as wc.il.

Thi s  is new i n f o rm a t i o n  for me so I am ver y i n t e r e s t e d  in f i n d i n g  out e v e r y t h i n g  

that the State lias a v a i l a b l e  and is d o i n g for this e c o n o m i c  d ev e l opment.

T h a n k  you for any i n f o r m a t io n  and h elp you can supply.

cc: Rep. Ron W e n d t e

Rep. Jack M c B r i d e  

Rep. J erry War d 

Sen Robert Z i e g l o r 

Sen Richard Eliason'

S i neere I y ,

r U ,iv
K aren llofstad
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A N A L Y S I S  O F  P R O P O S E D  A M E N D M E N T S  T O  C S S S H B  1 5 < F i n ) .  3 / 2 8 / 8 4 ----- --------

D i v i s i o n  o f  I n s u r a n c e

S e n a t o r  E l i a s o n  h a s  r e q u e s t e d  a n  a n a l y s i s  o f  s e v e r a l  p r o p o s e d  a m m e n d m e n t s  

t o  C S S S H B  1 6 ( F i n ) .  T h e s e  a r e  s e t  f o r t h  b e l o w  w i t h  t h e  r e q u e s t e d  c o m m e n t .

P r o p o s e d  a m m e n d m e n t  #1.

P a g e  1» l i n e  IB. A f t e r  " u n l e s s "  d e l e t e  " t h e  i n s u r e d  o r  a n o t h e r  p e r s o n  w h o  

r e s i d e s  in t h e  i n s u r e d ’s h o u s e h o l d  a n d  i s  c o v e r e d  b y  t h e  p o l i c y "  a n d  a d d  

" t h e  p e r s o n  c h a r g e d " .

W e  w o u l d  u r g e  t h a t  t h i s  a m m e n d m e n t  n o t  b e  a d o p t e d .  T h e  e f f e c t  o f  t h e  

c h a n g e  is t o  p e r m i t  t h e  i n s u r e r  t o  ch' ai ge  a  p r e m i u m  s u r c h a r g e  o r  i n c r e a s e  

t h e  p r e m i u m  f o r  t h e  v i o l a t i o n s  o f  a  p e r s o n  w h o  i s  n o t  n o r m a l l y  a n  i n s u r e d  

u n d e r  t h a  p o l i c y .  T h e  e x t e n s i o n  o f  t h i s  p r e v i s i o n  t o  p e r s o n s  n o t  l i v i n g  

in  t h e  h o u s e h o l d  w i l l  r e s u l t  in  a h i t  o r  m i s s  s i t u a t i o n  a s  f a r  a s  

c h a r g i n g  t h e  a d d i t i o n a l  f o r  t h e  v i o l a t i o n .  T h e  i n s u r e r  w i l l  n o t  h a v e  

r e a s o n a b l e  a c c e s B  t o  t h e  n a m e  a n d  d r i v e r s  l i c e n s e  n u m b e r  o f  a n  i n c i d e n t a l  

d r i v e r .  T h e  l o g i c  b e h i n d  a l l o w i n g  a n  i n s u r e r  t o  m a k e  a c h a r g e  o '  t h i s  

k i n d  i s  t h a t  it i s  a m e a s u r e  o f  t h e  i n c r e a s e d  p r o p e n s i t y  o f  t h s  d r i v e r  

w i t h  v i o l a t i o n s  t o  h a v e  a c c i d e n t s .  T h i s  l o g i c  d o e s  n o t  r e a d i l y  e x t e n d  t o  

t h e  i n c i d e n t a l  d r i v e r  w h o  i s  n o t  a  m e m b e r  o f  t h e  h o u s e h o l d .  T h a t  d r i v e r  

m a y  n e v e r  a g a i n  p r o d u c e  a d r i v i n g  e x p o s u r e  u n d e r  t h a t  p a r t i c u l a r  p o l i c y .  

If t h a t  w e r e  t r u e  it  w o u l d  b e  u n r e a s o n a b l e  t o  c h a r g e  f o r  a n  e x p o s u r e  t h a t  

d o e s  n o t  e x i s t  u n d e r  t h a t  p o l i c y .

P r o p o s e d  a m m e n d m e n t  #2.

P a g e  1. l i n e  18. A f t e r  " b e e n "  d e l e t e  " c o n v i c t e d "  a n d  a d d  a w o r d  t h a t  

c o v e r s  t h e  s i t u a t i o n  o f  a n  i n d i v i d u a l  p l e a d i n g  g u i l t y  w i t h o u t  t r i a l  o r

w h o  m e r e l y  p a y s  a  f i n e .

T h i s  s i t u a t i o n  i s  a l r e a d y  h a n d l e d  .by i n s u r e r s  in  t h e  w a y  d e s c r i b e d .  If 

c l a r i t y  i s  s t i l l  f u r t h e r  d e s i r e d ,  w e  w o u l d  s u g g e s t  t h a t  t h e  l a n g u a g e  b e

l e f t  a s  it iB w i t h  a n  a d d i t i o n a l  s e n t e n c e  t o  s u b s e c t i o n  <b) o n  l i n e  1 8  t o

r e a d :  " I n  t h i s  s u b s e c t i o n ,  ’c o n v i c t e d ’ i n c l u d e s  a p l e a  o f  g u i l t y  w i t h o u t  

t r i a l ,  a n d  t h e  u n c o n t e s t e d  p a y m e n t  o f  a  f i n e  f o r  t h e  c h a r g e d  v i o l a t i o n . "

P r o p o s e d  a m m e n d m e n t  #3.

P a g o  1. l i n e  2 5. A f t e r  " r i g h t "  d e l e t e  " o f  a p p e a l "  a n u  a d d  " t o  a  h e a r i n g  

a n d  t o  a; >eal".

t

U n d e r  A S  2 1 . 3 9 . 0 9 0 .  a n  i n s u r e d  d o e s  n o t  h a v e  a n  a u t o m a t i c  r i g h t  t o  a 

h e a r i n g  b e f o r e  t h e  i n s u r e r  o r  i t s  r a t i n g  o r g a n i z a t i o n .  T h e  i n s u r e r  h a s  a 

" r i g h t "  t o  r e j e c t  o r  f a i l  t o  g r a n t  a h e a r i n g .  T h i s  is  n o t  u n r e a s o n a b l e  a s  

s o m e  r e q u e s t s  a r e  g o i n g  to b e  f r i v i l o u B  a n d  s h o u l d  n o t  b e  h e a r d .  S t i l l  

t h e  i n s u r e d  d e n i e d  a h e a r i n g  h a s  a  r i g h t  t o  a n  a p p e a l  o f  t h a t  a c t i o n  

b e f o r e  t h e  d i r e c t o r .  T h e  p r o p o s e d  a m m e n d m e n t  t e n d B  t o  s u g g e s t  a  r i g h t  t o  
a h e a r i n g  b e f o r e  t h e  i n s u r e r  a n d  t h a t  is n o t  p r e c i s e l y  t h e  w a y  A S  

2 1 . 3 9 . 0 9 0  i s  s t r u c t u r e d .  A n  i n s u r e d  is  B t i l l  e n t i t l e d  t o  " h i s  d a y  in 

c o u r t " ,  s o  a b u s e s  b y  a n  i n s u r e r  w i l l  b e  d e t e c t e d .  A n  a l t e r n a t i v e  c h a n g e  

o n  l i n e  2 5  w o u l d  b e  to  c h a n g e  t h e  w o r d s  " r i g h t  c f  a p p e a l "  t o  r e a d  
" r i g h t s " .
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SENATE

3/22/C3
F U R T H E R

D a t e :

H r .  P r e s i d e n t :

T h e  C o m m i t t e e  o n  ' 1 • '■ '-IE?-. h a s  h a d  1u e la t in -  co cowrrorct.al FTahinr lo an s: o f f .  vlatc
u n d e r  c o n s i d e r a t i o n  a n d  (a m a j o r i t y  o f  t h e  c o m m i t t e e )  ( t h e  c o m m i t t e e )  

r e p o r t s  i t  b a c k  w i t h  t h e  f o l l o w i n g  r e c o m m e n d a t i o n s :

[ ] d o  p a s s  [ J d o  n o t  p a s s

[ ] d o  p a s s  w i t h  a t t a c h e d  a m e n d m e n t s ( s )

[ ] s a m e  t i t l e

[ ] r e p l a c e  w i t h  C S  f o r   ____________________________________________________ [ j n e w  t i t l e

a n d  r e c o m m e n d s

[ ] A N D  a t t a c h e s  a " L e t t e r  o f  I n t e n t "  T ] N e w  F i s c a l  N o t e

[ ] r e p o r t s  i t  b a c k  w i t h o u t  r e c o m m e n d a t i o n

[ ] r e f e r r e d  t o  t h e   __________________________________ C o m m i t t e e
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C H A I R M A N
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SENATE LABOR AND COMMERCE COMMITTEE

C o m m e r c i a l  A s h i n g  L o o n ^

-------------
S H E E T

L ± _ L ^ _ 2 ~ I 0 >

HEARING DATE

N a m e  (please print) A d d r e s s R e p r e s e n t i n g

P r o p o s e d  L e g i s l a

T e s t i f y ? ?  

( Y E S  o r  NO)

P h o n e

N u m b e r



S E N A T E  L A B O R  A N D  C O M M E R C E  

S T A N D I N G  C O M M I T T E E  

M a r c h  29, 1983 

1:00 p.m.

M e m b e r s  P r e sent: S e n a t o r  D i c k  E li a s o n ,  C h a i r

S e n a t o r  B o b  M u l c a h y  

S e n a t o r  P a t  R o d e y

M e m b e r s  A b s e n t :  * S e n a t o r  J o h n  S a c k e t t

S e n a t o r  D o n  B e n n e t t

* S e n a t o r  Sack e t t  a r r i v e d  w i t h i n  the f irst tw e l v e  m i n u t e s  of the me e t i n g .

C O M M I T T E E  C A L E N D A R

C S H B  1 5 (Lo a n s) a m

"An Act r e l a t i n g  to c o m m e r c i a l  f i s h i n g  loans (AS 16.10 . 3 0 0 -  

AS 16.10.370); and p r o v i d i n g  for an e f f e c t i v e  d a t e . "

SB 66

"A n  Act r e l a t i n g  to m u n i c i p a l  self i n s u r a n c e  for w o r k e r s '  c o m p e n s a t i o n . "  

1:30 T E L E C O N F E R E N C E — A l a s k a  T r a n s p o r t a t i o n  C o m r M s c i o n  Su n s e t  R e v i e w  

SB 184

"A n  Act e x t e n d i n g  the t e r m i n a t i o n  d a t e  of the A l a s k a  T r a n s p o r t a t i o n  

C o m m i s s i o n ;  and p r o v i d i n g  for an e f f e c t i v e  d at e . "

W I T N E S S  R E G I S T E R

(CSHB 15)

Rep. Ri c k  U e h l i n g , C h a i r  

H o u s e  L o a n s  C o m m i t t e e  

P o u c h  V

Juneau, A l a s k a  99811 

4 6 5 -4821

P o s i t i o n  s t a t e m e nt :  D i s c u s s e d  L e t t e r  of Intent

Rep. P e t e r  Goll 

P o u c h  V

June a u ,  A l a s k a  99811 

4 6 5 - 4 9 2 5

P o s i t i o n  state me n t :  D i s c u s s e d  legal a s p e c t s  of c o l l e c t i o n  p r o v i s i o n s

and residency.

Rep. A d e l h e i d  H e r m a n n  

P o u c h  V

June a u ,  A l a s k a  99811 

4 6 5 - 4 9 4 2

P o s i t i o n  s t a t e m e n t:  E x p r e s s e d  s u p p o r t  for s p ec i f i c  p r o v i s i o n  of HB 15.



D o n  H o s t a c k ,  D i r e c t o r ,  Div. of B u s i n e s s  L o a n s  and V e t e r a n s '  A f f a i r s  

P o u c h  D

Juneau, A l a s k a  99811 

4 6 5 - 2 5 1 0

P o s i t i o n  s t a t e m e n t : P r o v i d e d  s p e c i f i c  i n f o r m a t i o n  f rom L o a n  D i v i s i o n

p e r s p e c t i v e .

(SB 184— A T C  S U N S E T  REVIEW)

B i l l  S c h n e i d e r ,  A s s o c i a t e d  G e n e r a l  C o n t r a c t o r s  

B o x  4 - 2 5 0 0

A n c h o r a g e ,  A l a s k a  99501 

27 6 - 5 3 5 4

P o s i t i o n  s t a t em e n t :  T e s t i f i e d  in o p p o s i t i o n  to SB 35 (not on

c a l e n d a r ,  but r e l a t e s  to SB 184).

A n d y  Hoge, A t t o r n e y  r e p r e s e n t i n g  A l a s k a  T r u c k e r s  A s s o c i a t i o n  

437 E, S u i t e  500 

A n c h o r a g e ,  A l a s k a  99501 

2 7 6 - 1 7 2 6

P o s i t i o n  s t a t e m en t :  S u p p o r t s  c o n t i n u a t i o n  of ATC.

J o h n  U l s h e r  

6901 D i c k e r s o n  D r i v e  

A n c h o r a g e ,  A l a s k a  99501 

3 3 7 - 7 8 7 6

P o s i t i o n  s ta t e m e n t :  S u p p o r t s  su n se t  of ATC.

J b B y n u m  

Cr dova, A l a s k a

(l.v. a d d r e s s  p r o v i d e d  by t e l e c o n f e r e n c e  n e t work.)

J o e  G i l b e r t s o n  

F a i r b a n k s ,  A l a s k a

(No a d d r e s s  p r o v i d e d  by t e l e c o n f e r e n c e  n e twork.)

P o s i t i o n  state m e n t:  S u p p o r t s  sunset of ATC.

J a m e s  Bishop, B i s h o p  B r o t h e r s  Inc.

B o x  2989 

Kenai, A l a s k a  

2 6 2 - 4 2 4 5

P o s i t i o n  s ta t e m e n t :  D o e s  not support AT C  as f u n c t i o ns  now.

A r t h u r  R o b i n s o n  

B o x  3519

S o l d o t n a ,  A la s k a  

2 6 2 -9164

P o s i t i o n  stat e m e n t :  Su p p o r t s  sunset of ATC.

T i m  G u n d e r s o n  

F a i r b a n k s ,  A l a s k a  99701

(No a d d r e s s  p r o v i d e d  by t e l e c o n f e r e n c e  n e twork.)

P o s i t i o n  state m e n t :  S u p p o r t s  sunset of ATC.



G e o r g e  C a r t e r  

F a i r b a n k s ,  A l a s k a  99701

(No a d d r e s s  p r o v i d e d  b y  t e l e c o n f e r e n c e  n e twork.)

P o s i t i o n  state m e n t :  S u p p o r t s  su n se t  of ATC.

L o i s  Cook, D i r e c t o r ,  Div. of A d m i n i s t r a t i v e  S e r v i c e s  

D ept, of C o m m e r c e  and E c o n o m i c  D e v e l o p m e n t  

P o u c h  D

Juneau, A l a s k a  99811 

4 6 5 - 2 5 0 5

P o s i t i o n  s t a te m e n t :  D e p a r t m e n t  f a v o r s  e x t e n s i o n  of AT C  for one year.

T h e  t e s t i m o n y  of the f o l l o w i n g  w i t n e s s e s  wa s not t e l e c o n f e r e n ce d .

C h a r l e s  Cole, A t t o r n e y  ( r e p r e s e n t s  A l a s k a  I n t e r i o r  Airways)

F a i r b a n k s ,  A l a s k a

P o s i t i o n  s t a t e m e n t:  S u p p o r t s  c o n t i n u a t i o n  of ATC.

J i m  W i l s o n  

P. 0. Box  629 

Juneau, A l a s k a  99802 

5 8 6-3420, 5 86 - 6 3 5 8

P o s i t i o n  stat e m e n t :  S u p p o r t s  sun s e t  of ATC.

P R E V I O U S  AC TI O N  

( Senate L a b o r  and C o m m e r c e  only.)

SB 66: P l e a s e  r e f er  to L a b o r  and C o m m e r c e  C o m m i t t e e  M i n u t e s  for Feb. 10

and M a r c h  24, 1983.

A C T I O N  N A R R A T I V E

T a p e  iH  5 
S i d e  1 

N u m b e r  010

S e n a t o r  E l i a s o n  called the m e e t i n g  to o r d e r  w i t h  m e m b e r s  S e n a t o r  Mu.tcahy 

and S e n a t o r  R o d e y  in a t t e n d a n c e .  T h e  first item on the a g e n d a  w a s  CSHB 

1 5 (Loans)an-, r e l a t i n g  to f i s h i n g  loans. T h e  c o m m i t t e e  m e m b e r s  

c o n s i d e r e d  \ w o r k  draft of a L a b o r  and C o m m e r c e  C o m m i t t e e  s ubstitute.

Rep. R i c k  U e h l i n g , C h a i r  of the H o u se  C o m m i t t e e  on Loans, t e s t i f i e d on 

HB 15, d w e l l i n g  on the L e t t e r  of Intent w h i c h  was a dded as the bill 

p a s s e d  out of the House. B e c a u s e  the f i s h e ry  is seasonal, they feel 

that a two y e a r  r e s i d e n c y  r e q u i r e m e n t  is l e g a l l y  d e f e n sible. At the 

r e q u e s t  of the Chair, he als o touched on the let t e r  of intent as it 

r e l a t e s  to s e v e r a b i l i t y  of that r e q u i r e m e n t  s h o u l d  it be s t r u c k  d o w n  in 

the courts, and he a d d r e s s e d  the a c c e l e r a t i o n  clause p r o v i d i n g  for 

i m m e d i a t e  p a y b a c k  of the loan u p o n  the b o r r o w e r ' s  c e a s i n g  to r e s i d e  in 

the state. Rep. U e h l i n g  cited s u p p o r t i v e  d o c u m e n t s  f rom A t t o r n e y  

G e n e r a l  N o r m  G o r s u c h  and f r o m  the D e p a r t m e n t  of Law.

N u m b e r  238

S e n a t o r  S a c k e t t ' s  p r e s e n c e  w a s  n ot e d  for the record.



N u m b e r  256

Rep. P e t e r  Goll t e s t i f i e d  on C S H B  15, c o n c e n t r a t i n g  hi s  t e s t i m o n y  on the 

r e q u i r e m e n t s  o u t l i n e d  in the bill. H e  s t a t e d  that c h a n c e s  of loan 

r e p a y m e n t  are i n c r e a s ed  by the r e q u i r e m e n t  that the loa n  r e c i p i e n t  h ave 

t hree y e a r s  of a c t i v e  f i s h i n g  experi e n c e . He a l s o  d i s c u s s e d  the 

c o n t i n u i n g  r e s i d e n c y  r e q u i r e m e n t  (and a c c e l e r a t e d  r e p a y m e n t  p r o v i s i o n ),  

the intent of w h i c h  is that A l a s k a  s u b s i d i z e d  loans be d i r e c t e d  to 

A l a s k a  r e sidents; he d e f e n d e d  this a s p e c t  of the l e g i s l a t i o n  w i t h  regard 

to l e g a l  q u e s t i o n s  w h i c h  h a v e  -.een sugge s t e d ,  u s i n g  d o c u m e n t s  f r o m  Legal 

S e r v i c e s  and the A t t o r n e y  General.

N u m b e r  464

Rep. A d e l h e i d  H e r m a n n  t e s t i f i e d  on C S H B  15, s t a t i n g  s u p p o r t  for the 

r e m a r k s  m a d e  by Rep. Goll, i n c l u d i n g  his r e m a r k s  on the s e v e r a b i l i t y  

clause. S h e  had asked that H o u s e  R e s e a r c h  A g e n c y  s t a f f  to r e s e a r c h  

w h e t h e r  or not C a l i f o r n i a ,  O r e g o n  or W a s h i n g t o n  ha d  f i s h i n g  loan 

p r o g r a m s  n o w  or in the past, and the res u l t  w a s  that n o n e  of them had. 

She a l s o  posed a q u e s t i o n,  w h i c h  she w o u l d  like a n s w e r e d  by the 

d e p a r m e n t  a d m i n i s t r a t i n g  the loan program, c o n c e r n i n g  w h e t h e r  or not 

they w e r e  a c t i v e l y  e n g a g e d ,  or i n te n d e d  to en g a g e  in, an o u t r e a c h  

p r o g r a m  for the f i s h i n g  l o a n  p r o g r a m  as d i s c u s s e d  in the past.

N u m b e r  505

D o n  H o s t a c k , D i r e c t o r  of D C E D ' s  D i v i s i o n  o f B u s i n e s s  L o a n s  and V e t e r a n s  

A f f airs, t e s tified on C S H B  15, a s k e d  what r e s i d e n c y  r e q u i r e m e n t  the 

D i v i s i o n  w o u l d  use to m a k e  loan d e t e r m i n a t i o n s  if the two yea r  

r e q u i r e m e n t  w e r e  s e v e r e d  f r o m  the le g i s l a t i o n .  S e n a t o r  R o d e y  r e s p o n d e d 

that the A t t o r n e y  G e n e r a l w o u l d  o f f e r  g u i d a n c e  as the legal c o u n s e l  for 

the D i v i s i o n ,  and that the e x i s t i n g  two y e a r  r e q u i r e m e n t  w o u l d  be 

followed until ruled out by a court of c o m p e t e n t  j u r i s d i c t i o n .  Mr. 

H o s t a c k  res p o n d e d to q u e s t i o n s  fro m  c o m m i t t e e  m e m b e r s  a b o u t  the f i s hi n g  

loan p r o g r a m  c o n c e r n i n g  loans to rutal area r e s i d e n t s ,  t e r m i n a t i o n  of 

A l a s k a  residency, and fraud investi g a t i o n .

Nu m b e r  647

(Senator Sack et t  left the m e e t i n g . )

N u m b e r  652

T h e  c o m m i t t e e  took up S e n a t e  Bill 66, w h i c h  had r e c e i v e d  p r e v i o u s  

hea ri n g s ,  and for w h i c h  a L a b o r  and C o m m e r c e  C o m m i t t e e  s u b s t i t u t e  had 

been prepared.

N u m b e r  705

S e n a t o r  E l i a s o n  r e ce s s e d  the m e e t i n g  in o r d e r  to r e c o v e r  a q u o r u m  to do 

b u s i n e s s  on SB 66.

N u m b e r  707



•  •

S e n a t o r  E l i a s o n  ca l l e d  the m e e t i n g  to o r d e r  to b e g i n  the t e l e c o n f e r e n c e  

on the S u n s e t  R e v i e w  of the A l a s k a  T r a n s p o r t a t i o n  Co m m i ssion.

Bill S c h n e i d e r  (Anch), w i t h  the A s s o c i a t e d  G e n e r a l  C o n t r a c t o r s ,  

t e s t i f i e d  in o p p o s i t i o n  to S e n a t e  B i l l  35, a m e a s u r e  m e r g i n g  the APU C  

and the ATC. S e n a t o r  E l i a s o n  p o i n t e d  out that SB 35 wa s  not c a l e n d e r e d  

for di s c u s s i o n .  ( T e l e c o n f e r e n c e  n e t w o r k  had a c c i d e n t l y  sent SB 35 as 

part of p a c k a g e  p e r t i n e n t  to the t e l e c o n f e r e n c e . )

A n d y  H o g e , a t t o r n e y  w h o  r e p r e s e n t s  A l a s k a  T r u c k e r s  A s s o c i a t i on ,  

t e s t i f i e d  in f :vor of SB 184 and c o n t i n u a t i o n  of the A l a s k a  

T r a n s p o r t a t i o n  C m m ission. H e  b e l i e v e s  that the l e g i s l a t u r e  should look 

c l o s e l y  at the p e r f o r m a n c e  r e v i e w  d o n e  by L e g i s l a t i v e  Audit, and said 

that as w r i t t e n  t e s t i m o n y  ha d  a l r e a d y  bee n s u b m i t t e d  he w o u l d  not read 

hi s  state me n t .  T h e  A l a s k a  T r u c k e r ' s  A s s o c i a t i o n  m a i n t a i n s  that the A T C  

sho ul d  be e x t e n d e d  for four y e a r s  and s h o u l d  c o n c e n t r a t e  ef f o r t in 

p r o b l e m  areas. T h e  AT C s h o u l d  r e c e i v e  the m o n e y  r e q u i r e d  to do their 

job.

Tape 1-5"
Side 2 

N u m b e r  6

S e n a t o r  R o d e y  a sked if An d y  H o g e  w o u l d  favor an i n t e r i m  look at A T C  by 

the L e g i s l a t i v e  Bu d g e t  and A u d i t  C o m m i t t e e ,  to w h i c h  Hoge r e s p o n d ed  that 

a one or two y e a r  " s un s e t "  d i s r u p t s  the a c t i v i t y  of the agency.

N u m b e r  62

M e m b e r s  of the c o m m i t t e e  re v erted to SB 66, c o n c e r n i n g  m u n i c i p a l  

s e l f - i n s u r n n c e  for workers' c o m p e n s a t i o n .  S e n a t o r  R o d e y  m o v e d  that the 

L a b o r  and C o m m e r c e  C o m m i t t e e  S u b s t i t u t e  for SB 66 be passed out of 

c o m m i t t e e  w i t h  i n d i v i d u a l  r e c o m m e n d a t i o n s .  T h e r e  b e i n g  no o b j e c t i o n  it 

w a s  so moved.

N u m b e r  81

Jo h n  lllsher (Anch) c e s t i f ic d  on the A l a s k a  T r a n s p o r t a t i o n  C o m m i s s io n ,  

s t a t i n g  that h e  did not o w n  a truck, but that it seemed that the 

t r u c k i n g  r e g u l a t i o n s  w e r e  w r i t t e n  for one reason, and a c c o m p l i s h  

another, lie f eels that the C o m m i s s i o n  has failed tota ll y  to a c c o m p l i s h  

the p u r p o s e  for w h i c h  they w e r e  c r e a t e d (among o t h e r  things, to prevent 

c u t t h r o a t  c o m p e t i t i o n  and p r o t e ct  the public). He touched cn the 

subj e c t  of sa f e t y ("tie r e s p o n s i b i l i t y  of the owner") and stated that 

the A l a s k a  T r u c k e r s '  A s s o c i a t i o n  e.tould sell its s e r v i c e s  to m e m b e r s  

(who w o u l d  join T r u c k i n g  A s s o c i a t i o n )  in u for m of c o o p e r a t i v e  shipping; 

this w o u l d  best serve the c o n sumer. Does not s u p po r t  c o n t i n u a t i o n  of 

A T C  as n o w  functioning.

J a y  Byna.n (Cordova), o w n e r of B y n a m  and Sons Towi n g ,  c o n c ur s  w i t h  A T A  

(Alaska T r u c k e r s  A s s o c i a t i o n )  in that a four y e a r  e x t e n s i o n  of ATC 

be n e f i t s  ell. To  d i s c o n t i n u e  the AT C  w o u l d  open the wa y  for c u t t hr o a t  

c o m p e ti t i o n .  S o m e  r e g u l a t i o n  and contr ol ,  he bel i e v es ,  is nece s s a r y .



•  •

J c e  G i l b e r t s o n  (Fairbanks) b e g a n  his t e s t i m o n y  w i t h  a b rief h i s t o r y  of 

t r a n s p o r t a t i o n  in Alaska, s t a t i n g  that A l a s k a  al w a y s  had a s t a b l e  

t r u c k i n g  industry. He fa v o r s  t e r m i n a t i o n  of the ATC. W a t c h i n g  "what 

t hey w e r e  set up to do and w h a t  they a c t u a l l y  do" he finds t h e i r  

a c t i v i t y  " c o u n t e r p r o d u c t i v e  all the w a y  a r o u n d "  and b e l i e v e s  they

p a r t i c i p a t e  in r e s t r a i n t  of trade. T h e r e  are a l r e a d y  too m a n y  s t a t e

a ge n c i e s , and h e  sees b e t t e r  w a y s  to s pend the money. H e  feels w e  can

c o n t r ol  and r e g u l a t e  b e t t e r  in a f r e e - m a r k e t  society.

N u m b e r  370

J. B i s h o p  ( S o l d o t n a ) , C h a i r m a n  of the Board of B i s h o p  B r o thers, Inc.,

( p r i m a r i l y  i n v o l v e d in s e a f o o d  t r a n s p o r t ) , does not s u p p o rt  A T C  as it is 

c u r r e n t l y  f u n c tioning. T h e  the o r y  of ATC is that it sh o u l d  p r o t e c t  a 

fragile A l a s k a n  economy, and it s eems n e c e s s a r y  for s o m e o n e  to p r o t e c t  

the p u b l i c  n e e d  for y e a r - r o u n d  t r a n s p o r t a t i o n  c apability. Th a t  sam e  

m e c h a n i s m  sh o u l d  insure a g a i n s t  i n d u s t r y  p r a c t i c e s  w h i c h  are c o n t r a r y  to 

the p u b l i c  interest. And it is in practice, and s p e c i f i c a l l y  r e g a r d i n g  

that last element, "w h i c h  I feel that the ATC has failed m i s e r a b l y  in 

its r e s p o n s i b i l i t y  to p r o t e c t  the peo p l e  of A l a s k a  fro m  m o n o p o l i s t i c  

p r a c t i c e s  w i t h i n  air t r a n s p o r t a t i o n  in the s t a t e . "  Mr. Bis h o p  f u r t h e r  

stated that the ATC sh o u l d  c o n t i n u e  to oper a t e  onl y  u n d e r  c i r c u m s t a n c e s  

w h e r e  "t h e y  are m o v i n g  a g a i n s t  un e n t i t y  w i t h  too m u c h  p o w e r in the 

s t a t e " .

N u m b e r  530

A r t h u r  R o b i n s o n  (Soldotna), an a t t o r n e y  f rom the K e na i  P en i n s u l a ,  

t e s t i f ie d  in s u p p o r t  of a l l o w i n g  the ATC to terminate, as they are m o r e  

c o n c e r n e d  wit h  the p r o t e c t i o n  of es t a b l i s h ed  e c o n o m i c  interests, like 

the air carriers, w i t h o u t  regard to public needs. He sug g e s t ed  the 

c r e a t i o n  of a publ i c  a g e n c y  just to h a n d l e  sa fe t y  m a t t e r s  no w  h a n d l e d  by 

ATC, and to p r o v i d e  a p r o t e s t  f orum in Alaska for w h a t  is b a s i c a l l y  a 

m o n o p o l y  in the state.

T i m  (.underson (Fairbanks) is a twelve y ear r e s ident involved in the 

t r u c k i n g  industry. He h a s been a T e a m 3 t e r  for ca r r i e r s  in the state, 

and has been an o w n e r - o p c r a t o r , and s h a r e ho l  ler in an I n t e r s t a t e  

t r u c k i n g  company. At one t ime lie m i gh t  have s u p p o r te d  c o n t i n u a t i o n  of 

the ATC, but, h a v i n g  been involved, he is t oday oppo s e d t< e. t e n d i ng  

t heir a b i l i t y  to operate. T r a n s p o r t a t i o n  should be on a c o m p t t i t i v e  

basis: the p u b l i c  is the best Judge. A person w h o  is inuurcd .nd can 

s how c o m p e t e n c y  should be a l l o w e d  to go into business. lie u r g e d  the 

c o m m i t t e e  not to ex t e n d  the t e r m i n a t i o n  d ate of the ATC.

N u m b e r  728

R i c h a r d  A s a y  (Anchorage) te s tified in support of c o n t i n u a t i o n  of the 

ATC, w h i c h  is h e l p f u l  in k e e p i n g  a v i t a l  t r a n s p o r t a t i o n  i n d u s t r y  in the 

state. He has been in the tr u c k i n g  industry ir. A l a s k a  for m o r e  than 

twenty years, and does not feel that d e r e g u l a t i o n  is the answer.

N u m b e r  746



•  •

G e o r g e  C a r t e r  ( F a i r b a n k s ) , an 8 %  y e a r  r e s i d e n t  i n v o l v e d  in t r u c k i n g  

since 1968, does  not s u p p o r t  e x t e n s i o n  of the ATC, and w o u l d  lik e  to see 

it d o n e  a w a y  with.

N u m b e r  760

L o i s  C o o k  (Juneau), D i r e c t o r  of the Dept, of Coir nerce and E c o n o m i c  

D e v e l o p m e n t ' s  D i v i s i o n  of A d m i n i s t r a t i v e  S e r v i c e s ,  p r e s e n t e d  the 

d e p a r t m e n t ' s  p o s i t i o n  on the A l a s k a  T r a n s p o r t a t i o n  C o m m i s s i o n .  T h e  

d e p a r m e n t  r e c o m m e n d s  the A T C  be e x t e n d e d  for a one y e a r  p e r i o d  in o r d e r  

to a l l o w  the d e p a r t m e n t  the o p p o r t u n i t y  to c o n d u c t  a p e r f o r m a n c e  review. 

T h e  r e v i e w  w o u l d  as s e s s the ef f e c t  of d e r e g u l a t i o n  w h i c h  w o u l d  take 

pl a c e  if the A T C  w e r e  a l l o w e d  to t e rminate. T h e  r e v i e w  w o u l d  a s s e s s  and 

p r o v i d e  for a m o t o r  s a f e t y  p r o g r a m  ( i n c l u d i n g  insur a n c e )  and w o u l d  

d e t e r m i n e  the ef f e c t  of AT C  t e r m i n a t i o n  on e s s e n t i a l  a ir  service.

(NO F U R T H E R  T E S T I M O N Y  WAS T E L E C O N F E R E N C E D . )

C h a r l e s  Cole (Juneau), an at orney f r o m  F ai r b a n k s ,  w i s h e d  to t e s t if y  on 

the A T C  "but not n e c e s s a r i l y  t e l e c o n f e r e n c i n g " .  T h e r e f o r e ,  the 

t e l e c o n f e r e n c e  w a s  c o n c l u d ed ,  and Mr. Cole, r e p r e s e n t i n g  A l a s k a  I n t e r i o r  

Ai r w a y s ,  test i f i e d  in s u p p o r t  of c o n t i n u a t i o n  of the ATC. He has, for 

twenty s i x  years, b e e n  r e p r e s e n t i n g  a i r  c a r r i e r s  in Alask a .  P r i o r  to 

st eliood the a u t h o r i t i e s  c o n s i s t e d  of the C i v i l  A e r o n a u t i c s  B oa r d  and 

tL.o I n t e r n a t i o n a l  C o m m e r c e  C o m m i s s i o n .  T h o s e  that call e d  the sn o t s  w e r e  

those w h o  could af f o r d  to go to D.C. and w o o  the F e d e r a l  a u t h o r i t i e s .

N u m b e r  8 ,1

Mr. Col e  p r o v id e d  a h i s t o r i c a l  s k e t c h  of air t r a n s p o r t a t i o n  in Alas ka ,  

from t er r i t o r i a l  days  to the p r e s e nt ,  t o u c h i n g  on the A l a s k a  A i r  

C o m m e r c e  Act of 1960, w h i c h  p r o v i d e d  some s ta t e  r e g u l a t i o n  of c o m m e r c e  

and t r a n s p o r t a t io n .  H e  s t r o n g l y  r e c o m m e n d s  p e r p e t u a t i o n  of the A l a s k a  

T r a n s p o r t a t i o n  C o m m i s s i o n  for four years. H e  p o i n t e d  out that air 

t r a n s p o r t a t i o n  in A l a s k a  ha s  d e v e l o p e d  t e c h n o l o g i c a l l y  and c o m m e r c i a l l y  

o v e r  the years.

T a p e  ?.

N u m b e r  010

Mr. C o l e  de s c r i b e d  w h a t  he p e r c e i v e s  as the n e g a t i v e  a s p e c t s  of 

d e r e g u l a t i o n ,  s t a t i n g  that b a n k e r s  w i l l  not f i n a n c e  a i r p l a n e s  in the 

p r e s e n c e  of the s p e c t r e  of d e r e g u l a t i o n ,  and that if t here w a s  no s t a t e  

a g e n c y  to grant r e g u l a t o r y  a u t ho r i t y ,  we w o u l d  lose that a u t h o r i t y.  He 

r eels that re g u l a t i o n  of air c o m m e r c e  has b e e n  a good thing, by and 

large, given the d e v e l o p m e n t s  of the last s e v e r a l  years.

N u m b e r  146

Mr. C o l e  r e s ponded to a p r e v i o u s  s p e a k e r ' s  c h a r g e s  that A I A  had r e c e i v e d  

favored treatment, by the ATC, and o f f e r e d a r eb u t t a l  to a l l e g a t i o n s  of 

f a v o r i t i s m  r e s u l t i n g  * . A I A  h a v i n g  a m o n o p o l y .  H e  c o n c l u d e d  his 

t e s t i m o n y  by e m p h a s i z i n g  the nee d  for s t a b i l i t y  in air c o m m e r c e  in 

Alaska, and the need to chart our own d e s tiny. " S o m e b o d y  has to look



out for the l i t t l e  guy", and A I A  f a v o r s  c o n t i n u i n g  the A l a s k a

T r a n s p o r t a t i o n  C o m m i s s i o n  for fou r  years.

N u m b e r  310

J i m  W i l s o n  p r o v i d e d  f i n a l  t e s t i m o n y  on the A l a s k a  T r a n s p o r t a t i o n

C o m m i s s i o n ,  d e s c r i b i n g  h i m s e l f  as a "local li t t l e guy "  try i n g  to get 

into the b u s i n e s s  and h a v i n g  t r o u b l e  d o i n g  it. H e  fa v o r s  " a l l o w i n g  the 

sun to set on the A T C . "  N o w  that t h e r e  is an A e r o n a u t i c s  Act, the ATC

has o u t l i v e d  its u s e f u l n e s s .  H e  s t a t e d  that t hree y e a r s  a go  he "worked

for the b i g  g u y s " and w o u l d  h a v e  t e s t i f i e d  on the o t h e r  side of the

issue. H e  cited p r o b l e m s  w i t h  r e s t r i c t i o n s  on c o n t r a c t  c a r r i e r s  in 

Alaska. H e  cited v a r i o u s  p r o b l e m s  he p e r c e i v e s  w i t h  r e g u l a t i o n ,  and 

d e s c r i b e d  the c u r r e n t  AT C  as " p o l i t i c a l " .  H e  d o e s  not favor 

c o n t i n u a t i o n  of the ATC (as it is). Mr. C o l e  and Mr. W i l s o n  c o n d u c t e d  a 

b r i e f  dialoge.

N u m b e r  560

T h e r e  b e i n g  no f u r t h e r  t e s t i m o n y ,  Sen. S l i a s o n  a d j o u r n e d  the m e e ting.



T G 3 I  L i S D I t t J I T K
LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M M a r c h  29, 1983

POUCH Y STATE CAPITOL 
JUNEAU. ALASKA 993 > : 

907 -i65-3800

S U B J E C T :

TO:

FROM:

A c c e l e r a t i o n  c l a u s e  in HB  15

S e n a t o r  R i c h a r d  I. E l i a s o n

B i l l y  G. B e r r i e r  
D i r e c t o r
D i v i s i o n  of  L e g a l  S e r v i c e s

Y o u  h a v e  a s k e d  h o w  s t a t e  r e s i d e n c y  w o u l d  b e  d e t e r m i n e d  for 
p u r p o s e s  of  the a c c e l e r a t i o n  c l a u s e  in Sec. 3 of  CSFIB 15 
(Loans) am. T h e  u s u a l  d e f i n i t i o n  of  r e s i d e n t  w o u l d  apply. 
The c r u c i a l  e l e m e n t  is the i n t e n t  of  t h e  p e r s o n .

S i n c e  i n t e n t  is a s u b j e c t i v e  m a t t e r  the d e t e r m i n a t i o n  m u s t  
b e  m a d e  f r o m  o b j e c t i v e  e v i d e n c e  w h i c h  i n d i c a t e s  inte n t .
T h e r e  h a s  b e e n  s u b s t a n t i a l  t e s t i m o n y  in c o n n e c t i o n  w i t h  th i s  
b ill, t h a t  b e c a u s e  of  t h e  n a t u r e  o f  c o m m e r c i a l  f i s h i n g ,  it 
is d i f f i c u l t  to d e t e r m i n e  r e s i d e n c y  in m a n y  i n s t a n c e s .

W h i l e  I a m  n o t  f a m i l i a r  w i t h  t h e  facts, it w o u l d  a p p e a r  
t h e s e  d i f f i c u l t i e s  c o u l d  a l s o  a p p l y  to  t h e  a c c e l e r a t i o n  
c l a u s e .

B G B : l j b

1 2/028
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  M a r c h  28, 1983

POUCH Y STAiE CAPlTOl 
JUNEAU ALASKA 99BH 

907-465 5SCO

S U B J E C T : C o m m e r c i a l  f i s h i n g  l o a n s  
(CSHB 15 (Loans))T O :

FROM:

S e n a t o r  R i c h a r d  I. E l i a s o n  
C h a i r m a n ,  S e n a t e  L a b o r  a n d  
C o m m e r c e  C o m m i t t e e

B i l l y  G. B e r r i e r  
D i r e c t o r
D i v i s i o n  o f  L e g a l  S e r v i c e s

Y o u  h a v e  a s k e d  w h e t h e r  the p r o v i s i o n  in Sec. 3 of C S H B  15 
(Loans) w h i c h  p r o v i d e s  that a lo a n  s h a l l  be  a c c e l e r a t e d  if 
t h e  b o r r o w e r  t e r m i n a t e s  s t a t e  r e s i d e n c y  c r e a t e s  a c o n s t i t u­
ti o n a l  q u e s t i o n .

If the r e q u i r e m e n t  is a d d r e s s e d  to a p u r p o s e  i n d e p e n d e n t  of  
r e s i d e n c y  a n d  is r a t i o n a l l y  r e l a t e d  to t h a t  p u r p o s e ,  in m y  
o p i n i o n  it w o u l d  b e  s u s t a i n e d  as c o n s t i t u t i o n a l .  T h e  s u p­
p o r t i n g  r e a s o n  o f f e r e d  for the c l a u s e  is t h a t  t e r m i n a t i o n  of 
r e s i d e n c y  b y  the b o r r o w e r  l e s s e n s  t h e  s e c u r i t y  of t h e  loan 
s i n c e  c o l l e c t i o n  is m o r e  d i f f i c u l t  w h e n  t h e  b o r r o w e r  is a 
n o n r e s i d e n t  a n d  the u n d e r l y i n g  s e c u r i t y  m a y  n o t  b e  as w e l l  
c a r e d  for.

R e p a y m e n t  o f  s t a t e  l oans is a v a l i d  o b j e c t i v e .  W h e t h e r  the 
r e q u i r e m e n t  f u r t h e r s  t h i s  p u r p o s e  a n d  is r a t i o n a l l y  r e l a t e d  
to it is a q u e s t i o n  of fact. In m y  o p i n i o n  the r e q u i r e m e n t  
w o u l d  be s u s t a i n e d  j f a c o u r t  f i n d s  the l e g i s l a t u r e  r e a s o n­
ab l y  d e t e r m i n e d  t h e r e  w a s  a s i g n i f i c a n t  c o r r e l a t i o n  b e t w e e n  
loan r e p a y m e n t  a n d  r e s i d e n c y .

B G B :1jb 
1 2/017



S U M M A R Y  OF  L O A N S

S e c t i o n  A  (p e r m i t s  only)

S e c t i o n  B ( t a r g e t e d  r u r a l  loans) 

T O T A L

U n d e r  $ 3 5 , 0 0 0  

S e c t i o n  A 

S e c t i o n  B

# of  l o a n s  T o t a l  A m o u n t

99 $ 5 , 3 0 2 , 6 2 5

81 4 , 4 9 5 , 1 0 2

180 $ 9 , 7 9 7 , 7 2 7

$ 5 7 5 , 4 6 5  

5 4 7 ,554

T O T A L

( $ 9 7 9 , 7 7 2 . 7 0  is 10% o f  total)

$ 1 , 1 2 3 , 0 1 9



Comm e r c ia l  Fish 

S e c t i o n  A 

N u m b e r  of Loans by Locat i o n  

FY '83 to 3-18 - 8 3

A n c h o r a g e  20 Total Dollars Lo a n e d

Bethel 2 FY '83

Chug i a k  2 $ 5 , 3 0 2 , 6 2 5

Cord o v a  8

D i l l i n g h a m  1

Eagle River 3

F a i r b a n k s  2

Gustavus 2

Haines 2

H o m e r  3

Juneau 7

Kasi l o f  3

Kenai A

K e t c h i k a n  2

King Cove 1

Kipnuk 1

Kodiak 10

Menana 1

N i nilchik  1

Palmer 1

P e t e r s b u r g  4

Sand Point 1

Seward 2

Sitka 2

S o l dotna 4

Valdez 1

W a r d  Cove 1

Wrangell 2

Yaku t a t  _1_

99



V

C o mmercial Fish 

S e c t i o n  A 

FY '83 to 3 - 1 8 - 8 2  

Loans Made $ 3 5 , 0 0 0  - U nder

A n c h o r a g e $ 16 , 2 0 0
Bethel 13 , 5 0 0

C o r d o v a 2 0 , 2 5 0

C ordo v a 1 8 , 0 0 0
F ai r b a n k s 3 2 , 8 5 0

G u s t a v u s 1 9 , 8 5 0

G u s t a v u s 3 ,660
H aines 34 , 9 6 5
Ha i n es 30 , 0 0 0

Juneau 13,590
Juneau 12 , 5 0 0

Juneau 3 1 , 5 0 0

Juneau 19,425
Juneau 18,900

J uneau 3 1 , 0 5 0

J uneau 1 5 , 0 00
K a s i l o f 1 8 , 0 0 0

K e t c h i k a n 2 7 , 0 0 0

Nenana 7 , 2 0 0

Pete r s b ur g 3 1 , 5 0 0

P e t e r s b u r g 2 7 , 0 0 0

Pe t e r s b u r g 13 , 0 0 0
Si tka 1 7 , 0 0 0
Sitka 1 8 , 0 0 0

Wa r d  Cove 13 , 0 0 0

W r a n g e l 1 19,425

U r a n g e l 1 1 8,000

Yakutat 30, 00 0

T 5 7 5 , 4 6 528 Loans



C o m m e r c i a l Fish 

S e c t i o n  B 

No. of Loans by L o ca t i o n  

FY '83 to 3-18 - 8 3

A l e k n a y i k 4

A n c h o r a g e 3

C h e f o r n a k 1

Cl a r k s  Point 1

Cordova 2

D i l l i n g h a m 1

Egegik 1

Falls Bay 1

G akona 1

Haines 5

H oonah 1

11iamna 1

Juneau 3

K a s i l o f 2

Kenai 1

Kodiak 5

K o liganek 3

K w i g i l 1 ingok 1

L e v e l o c k 1

M a n o k o t a k 5

N aknek 1

N e w  S t u y a h o k 3

N i n i l c h i k 1

Pelican 2

P e t e r s b u r g 8

P i l o t Point 2

Port A l e x a n d e r 1

P ort 1 lei den 3

S and Point 2

Sewa rd 4

Sitka 2

S oldo t n 3

T e ^ k e e  Springs 1

logiak 2

U n a l a k l e e t 1
i

W h i t t i e r 2

81

Total Doll a r s  Loaned 

FY '83 

$ 4 , 4 9 5 , 1 0 2



■: k _

C o m m e rc i a l  Fish 

S e c t i o n  B 

FY '83 to 3 - 18 - 8 3

L o a n s  M a d e  $ 3 5 , 0 0 0  - U n d e r

A l e k n a g i k $ 35,000

A n c h o r a g e 3 3 , 3 0 0

A n c h o r a g e 1 0 , 0 0 0

Cl a rk s  Point 1 8 , 3 8 0

Gakona 24 , 0 0 0

Haines 1 7 , 1 0 0

Haines 2 2 , 0 5 0

Haines 1 8 , 0 0 0

Hoo na h 2 7 , 3 7 5

Juneau 3 0 , 7 5 0

K o l i g an e k 2 2 , 5 0 0

Peli c a n 3 3 , 7 5 0

P e t e r s b u r g 2 7 , 3 6 4

P e t e r s b u r g 2 8 , 5 0 0

P e t e r sb u r g 1 1 , 8 0 0

Port A l e x a n d e r 1 8 , 0 0 0

Sitka 3 , 6 0 0

Sitka 1 8 , 0 0 0

S o l d ot n a 3 3 , 7 5 0

T o g i a k 3 0 , 0 0 0

To g ia k 25, 71 0

U n a l a k l e e t 20 , 32 5

W h i t t i e r 18 , 3 0 0

W h i t t i e r 2 0 , 0 0 0

24 Loans $ 5 4 7 , 5 5 4



-fr orr, J ) o n rfo-sip j: - 3.O/0 ®

C o m m e r c i a l  Fi s h  a  .

S e c t i o n  A  —  - J * © r p ^ i T s  C P i l u  

N u m b e r  of L o a n s  by L o c a t i o n '  i

FY ‘83 to  3 - 1 8 - 8 3

A n c h o r a g e

Bethel

C h u g i a k

C o r d o v a

D i l l i n g h a m

E a g l e  R i v e r

F a i r b a n k s

G u s t a v u s

H a i n e s

H c m e r  •• >

J u n e a u

K a s i l o f

Kenai

K e t c h i k a n

King Cove

K i p n u k

K o d i a k

N e n a n a

N i n i l c h i k

P a l m e r

P e t e r s b u r g

S a n d  P o i n t

S e w a r d

S i t k a

S o l d o t n a

V a l d e z

W a r d  Cove

W r a n g e l 1

Y a k u t a t

Q~ f 1QQY1-S

S e c t i o n  A

20
2
2
81
3

2
2
2
8
7

3

4 
2 1 110111
41
2
2
411
21

99

T otal D o l l a r s  L o a n e d  

F Y  '83 

$ 5 , 3 0 2 , 6 2 5  .

S e c t i o n  B

t o t a l

L/nd e/^35,
T o t j l l

9 ?  lMi'3
SI

*  5 , 3 o 2 , & 2 5  
4  4 ? S , / o 2

^ 5 ,  7 9  7  ̂ 1 2  7

_ s e c  f)
-

/ / 2 .3 , o T T
T O  T q

5 1 5 , 4 6 5  
■541,554



C o m m e r c i a l  Fish p  .

S e c t i o n  A - - t o r  p e r  n a n s  o n  I 
FY 'S3 to 3 - 1 3 - 8 2  r  

L o a n s M a d e  $ 3 5 , 0 0 0  - U n d e r

A n c h o r a g e $ 1 6 , 2 0 0

B ethel 1 3 , 5 0 0

C o r d o v a 2 0 , 2 5 0

C o r d o v a 1 8 , 0 0 0

F a i r b a n k s 3 2 , 8 5 0

G u s t a v u s 1 9 , 8 5 0

G u s t a v u s 3 , 6 6 0

H a i n es 3 4 , 9 6 5

H a i n e s  : 3 0 , 0 0 0

J u n e a u 1 3 , 5 9 0

J u n e a u 1 2 . 6 0 0

J u n e a u 31, >00

J u n e a u 1 9 , 4 2 5

J u n e a u 1 8 , 9 0 0

J u n e a u 3 1 , 0 5 0

J u n e a u 1 5 , 0 0 0

K a s i l o f 1 8 , 0 0 0

K e t c h i k a n 2 7 , 0 0 0

N e n a n a 7 , 2 0 0

P e t e r s b u r g 3 1 , 5 0 0

P e t e r s b u r g 2 7 , 0 0 0

P e t e r s b u r g 1 8 , 0 0 0

S itka 1 7 , 0 0 0

S itka 1 8 , 0 0 0

W a r d  C o v e 1 3 , 0 0 0

W r a n g e l 1 1 9 , 4 2 5

W r a n g e l 1 1 8 , 0 0 0

Y a k u t a t 3 0 , 0 0 0



C o m m e r c i a l  Fish i i I I I

S e c t i o n  B -  T u f a l  T Q / q e T e d  l o a n s  

No. o f  L o a n s  by L o c a t i o n  . J  

FY '83 to 3 - 1 8 - 8 3

A l e k n a g i k 4

A n c h o r a g e 3

C h e f o r n a k 1

C l a r k s  Point 1

C o r d o v a 2

D i l l i n g h a m 1

E g e g i k 1

Falls Bay 1

G a k o n a  • . 1

Ha i n e s 5

H o o n a h 1

1 1 iamna 1

J u n e a u 3

K a s i l o f 2

Kenai 1

K o d i a k 5

K o l i g a n e k 3

K w i g i 1 1 ingok 1

L e v e l o c k 1

M a n o k o t a k 5

N a k n e k 1

N e w  S t u y a h o k 3

N i n i l c h i k 1

P e l i c a n 2

P e t e r s b u r g 8

P i l o t  P oi n t 2

Port A l e x a n d e r 1

P o r t  H e i d e n 3

S a n d  P oint 2

S e w a r d 4

Sitka 2

S o l d o t n a 3

T e n a k e e  S p r i n g s 1

T o g i a k 2

U n a l a k l e e t 1

Whi t t i e r
O

8 T

Total D o l l a r s  L o a n e d  

' FY '83 

$ 4 , 4 9 5 , 1 0 2



C o m m e r c i a l  Fish . 1  , , .

S e c t i o n  B F u r < a |  T Q f q e i t d  i C G r V S

FY '83 to 3 - 1 8 - 8 3  

L o a n s  M a d e  $ 3 5 , 0 0 0  - U n d e r

A l e k n a g i k  $ 3 5 , 0 0 0

A n c h o r a g e  3 3 , 3 0 0

A n c h o r a g e  1 0 , 0 0 0

C l a r k s  P o i n t  1 8 , 3 8 0

G a k o n a  2 4 , 0 0 0

H a i n e s  1 7 , 1 0 0

H a i n e s  2 2 , 0 5 0

H a i n e s  1 8 , 0 0 0

H o o n a h  2 7 , 3 7 5

J u n e a u  3 0 , 7 5 0

K o l i g a n e k  2 2 , 5 0 0

P e l i c a n  3 3 , 7 5 0

P e t e r s b u r g  2 7 , 3 6 4

P e t e r s b u r g  2 8 , 5 0 0

P e t e r s b u r g  1 1 , 8 0 0

Por t A l e x a n d e r  1 8 , 0 0 0

Sitka 3 , 6 0 0

Sitka 1 8 , 0 0 0

S o l d o t n a  ' 3 3 , 7 5 0

T o g i a k  3 0 , 0 0 0

T o g i a k  2 5 , 7 1 0

U n a l a k l e e t  t 2 0 , 3 2 5

W h i t t i e r  ’’ 1 8 , 3 0 0

W h i t t i e r  2 0 , 0 0 0

24 Loans $ 5 4 7 , 5 5 4
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ho4 surê  *rf Pinero ooou Id q Correla-ton Aejwccn 
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Pno r e c o r d ,  s f a f e d  p r o b a b l y  more^ d ed fou lfs
j h  sA q -fe  -bjnar\ o u 4 o f  s ^ / t .

P e A e r  G o  /I C q  lle-d < 9 n d  l n d i C - a l n d  h i s  d e s i r o  

4 o  d  i s c u s s  "f'A's q m e n d m e n A  u J ' i i h  y o u  S- p o s s d o ^ j
A e s l  ‘ G j .  E \ )  t d e n  h b f  ;  S i ' o K  i t y i l  i n g  3 / s o  O U / s A e s  

-fo *4 esArAy

? e q  s o r u  VJlow  "P^ho Acce.leya'bor) C l a u s e ,  Shcq/d A)oA
Be HTncluc/eci .

J ) H im  p facA1 c q 1 -  x  -: <3n '\Y)d'\\i\&uql lno3 
r e s id e d  in sA cP e -por 2  v̂ rs  (V ir> 4*Ko C a s e - *

-for p e m P - s  K q s  C feuJed - fo r  3 ^ r s ) y p K o  P)& h e ^ fm r \
Ufi l\ nof 4q lo 4 Vie boqA doa>n SomAA 4o
-A s lv  ~~Th^ -Pi sher-y 5s 'in p oo r o 4 rq i4 s 'in 4^ie> 

o l u ^ t
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sH/FD E P A R T M E N T  O F  L A W

I F F  ICE OF THE ATTORNEY  GENERAL

Sill Sheffield, Governor

POUCH K  -  S T A T E  CAPITO L  
JU N EA U , A LA S K A  9 9 S I1  
PHONE: (907) 465-3600

M a r c h  16, 1983

The able R i c k  U e h l i n g
R< ' •: r . •::-;>■ \tive
Ax .ate L e g i s l a t u r e
Por
Juneau, A l a s k a  99811

Re; CSHB 15 ( L o ? r & )

D e a r  R e p r e s e n t a t i v e  Uehling:

Y o u  a s k e d  us to r e v i e w  C o m m i t t e e  S u b s t i t u t e  for H o u s e  
B i l l  15 (Loans) to d e t e r m i n e  the l e g a l i t y  of c e r t a i n  n e w  sections 
of the b i l l  a d d e d  b y  the committee. Spec if i c a l l y ,  y o u  a s k e d  for 
o u r  o p i n i o n  r e g a r d i n g  s e c t i o n  2 , w h i c h  w o u l d  m a n d a t e  that at 
least 10 p e r c e n t  o f  a v a i l a b l e  m o n e y  be u s e d  for c o m m e r c i a l  f i s h­
ing loans of $ 35 ,0 00  or less, and s e c t i o n  3, w h i c h  w o u l d  a c c e l e r­
ate the loan if a b o r r o w e r  ceases to be a state resident.

U n f o r t u n a t e l y ,  a l t h o u g h  y o u r  r e q u e s t  w a s  d e l i v e r e d  to 
this o f f i c e  on M a r c h  9, 1983, I did not r e c e i v e  it u n t i l
M a r c h  14, 1983. As a result, I hav e n o t  b e e n  able to r e v i e w  it 
in the k i n d  of d e p t h  w hich’ w o u l d  w o u l d  b e  m o s t  desirable. H o w­
ever, in the l i m i t e d  time x^hich w a s  a vail able, I h a v e  d e v e l o p e d  
some thoughts.

First, I see no c o n s t i t u t i o n a l  p r o b l e m  w i t h  s e c t i o n  2. 
T h a t  s e c t i o n  w o u l d  r e q u i r e  that at least 10 p e r c e n t  of the m o n e y  
that is a v a i l a b l e  for c o m m e r c i a l  f i s h i n g  loans b e  a l l o c a t e d  for 
loans of $ 3 5 , 0 0 0  or less. This w o u l d  be a p e r m i s s i b l e  e x e rci se 
of the l e g i s l a t u r e ' s  p o w e r  to e s t a b l i s h  the b a s i c  g u i d e l i n e s  for 
a d m i n i s t r a t i o n  of the losa p r o g r a m  by the e x e c u t i v e  branch.

On the o t h e r  :d, s e c t i o n  3 does r a i s e  c o n s t i t u t i o n a l  
questi o n s .  Howeve r, it ~s m y  o p i n i o n  that the p r o v i s i o n  w o u l d  be 
found c o n s t i t u t i o n a l  if c h a l l e n g e d  in the courts. This confi r m s  
m y  e a r l i e r  o f f - t h e - c u f f  advice I gave to the H o u s e  S p e c i a l  C o m­
mi t t e e  on S t a t e  Loans.

S e c t i o n  3 w o u l d  add a n e w  s u b s e c t i o n  to AS 16.10.320. 
T h a t  s u b s e c t i o n  x^ou'ld p r o v i d e  in s u b s t a n c e  that a c o m m e r c i a l  
f i s h i n g  loan to a q u a l i f i e d  state r e s i d e n t  w o u l d  b e  a c c e l e r a t e d  
and r e p a y m e n t  w o u l d  be r e q u i r e d  w i t h i n  120 days a f t e r  the b o r r o w­
er c eases to be a state lesident.



T h e  H o n o r a b l e  R i c k  U e h l i n g M a r c h  16, 1983
Page 2

Initially, it is c l e a r  that the state c o n s t i t u t i o n a l l y  
can limit m o n e t a r y  benefit s, i n c l u d i n g  b e l o w - m a r k e t - r a t e  c o m m e r­
cial f i s h i n g  loans in p a r t i c u l a r ,  to b o n a  fide state residents. 
See 1982 Op. A t t ' y  Gen. No. 12 (Alaska N o v e m b e r  26). However, a 
c o n s t i t u t i o n a l  q u e s t i o n  is r a i s e d  b y  m a k i n g  such a loan due and 
p a y a b l e  120 days after  c h a n g i n g  residency, since such a p r o v i s i o n  
m a y  b e  v i e w e d  as p e n a l i z i n g  the right of A l a s k a  r e s i d ents to m i­
gr a t e  to o t h e r - states. .

In the l i m it ed time a v a i l a b l e  I have b e e n  u nable to 
find any cases d i r e c t l y  on point. However, it appears that the 
courts a p p l y  a b a l a n c i n g  test in such a c o n text to determine  
w h e t h e r  the state's i n t e r e s t  in p r e s e r v i n g  the s t a t u t o r y  scheme 
o u t w e i g h s  the p e n a l t y  i m p o s e d  on the individual. See e.g. 
W i l l i a m s  v. Z o b e l , 619 P . 2d 422, 427 (Alaska 1980) (plurality
opinion); id. at 431 n. 1 (Rabinowitz, C.J., concurring); id. at 
439 (Connor, J. , dissenting); W i l l i a m s  v. Z o b e l , 619 P . 23 448, 
453 (Alaska 1980), r e v e r s e d  on other grounds, Zobel v. W i l l i a m s , 
  U.S. ____ , 72 L . E d .2d 672 (1982).

In s t r i k i n g  the b a l a n c e  here, w e  b e l i e v e  the courts 
w o u l d  find that legiti m a t e  s t a t e  o b j e c t i v e s  u n d e r l y i n g  s e c t i o n  3 
o u t w e i g h  any in dividual, r i g h t s  involved. S e v e r a l  legit i m a t e  
s tate i n t e r e s t s  w o u l d  b e  s e r v e d  by a c c e l e r a t i n g  loans u p o n  a 
c hange in residence. The m o s t  important, obviously, w o u l d  be 
e n s u r i n g  that d i rect state m o n e t a r y  b e n e f i t s  (i.e., s u b s i d i z e d  
loans) r un only to b o n a  fide s tate residents. This clearly is a 
p e r m i s s i b l e  s ta te objective. If loans to r e s i d e n t s  are a c c e l­
era t e d  a n d  r e p a i d  at the t i m e  the b o r r o w e r  m o v e s  out of the 
state, that m o n e y  i m m e d i a t e l y  b e c o m e s  a v a i l a b l e  to loan to a n o t h­
er b o n a  fide state resident. In this way, only b o n a  fide state 
r e s i d e n t s  w i l l  r e c e i v e  the b e n e f i t s  of the state loan program.

A  s e c o n d  p e r m i s s i b l e  state i n t e r e s t  in a c c e l e r a t i o n  
u p o n  a c h a n g e  in r e s i d e n c y  is s a f e g u a r d i n g  the fiscal i r ^ ^ g r i t y  
of the loan  program. L o a n  a d m i n i s t r a t i o n ,  i n c l u d i n g  b r i n g i n g  
d e l i n q u e n t  loans curren t and e f f e c t i n g  f o r e c l o s u r e  if necessary, 
w i l l  be s i g n i f i c a n t l y  e a s i e r  if the b o r r o w e r  is a state resident. 
If loans to n o n r e s i d e n t s  r e m a i n  o u t standing, the state may have 
to f o r e c l o s e  on c o l l a t e r a l  w h i c h  is no l o n g e r  w i t h i q  the state, 
m a y  h a v e  to e x e r c i s e  l o n g - a r m  j u r i s d i c t i o n  over bo rrowers, etc. 
In that event, the state's a b i l i t y  to p r e s e r v e  the i n t e g r i t y  of 
the r e v o l v i n g  loan f u n d  w i l l  be h a m p e r e d  s i g n i ficantly.

Finally, as the H o u s e  Special C o m m i t t e e  on State Loans 
letter, of i ntent a c c o m p a n y i n g  C S H B  15 (Loans) m a k e s  clear, one of 
the m o s t  d i f f i c u l t  p r o b l e m s  f a c i n g  the c o m m e r c i a l  f i shin g loan 
p r o g r a m  h a s  b e e n  e n s u r i n g  that only b o n a  fide state residents
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qualify. T h e  c o m m i t t e e  n o t e d  that ..traditional i n d i c i a  of r e s i­
den c y  are v e r y  easy to obtain. As a result, it is c o n c e i v a b l e  
that n o n r e s i d e n t  l o a n  a p p l i c a n t s  c o u l d  come, to A l a s k a  for the 
m i n i m u m  p e r i o d ' r e q u i r e d  to q u a l i f y  f o r  a l o a n  -- e.g., the two 
y e a r s  w h i c h  CSHB 15 (Loans) w o u l d  r e q u i r e  -- only to r e t u r n  i m­
me d i a t e l y  to some o t h e r  s t ate u p o n  r e c e i v i n g  the loan. A n  im- 
m e d i a t e  a c c e l e r a t i o n  c l a u s e  w o u l d  give the state the p o w e r  to 
t e r m i n a t e  the loan, w i t h o u t  the n e c e s s i t y  of p r o v i n g  r e s i d e n c y  
f r a u d  at the tim e the loan w a s  made. In o t h e r  words, it p r o v i d e s  
a s i g n i f i c a n t  s a f e g u a r d  a g a i n s t  r e s i d e n c y  fraud.

A g a i n s t  these p e r m i s s i b l e  s tate i n t e r e s t s  m u s t  b e  b a l­
an c e d  the i n d i v i d u a l’s r i g h t’to m i g r a t e  f r o m  one state to a n o t h­
er. We h a v e  n o  ide a h o w  the courts w o u l d  s trike  the b a l­
ance. P a r t i c u l a r l y  w i t h  r e s p e c t  to loans f o r  l i mited entry p e r­
mits, the courts m a y  b e  i n c l i n e d  to strike the b a l a n c e  in favo r 
of the i n d i v i d u a l  since the c o m m e r c i a l  f i shing loan p r o g r a m  is 
the only c u r r e n t l y  a v a i l a b l e  m e c h a n i s m  for f i n a n c i n g  the p u r c h a s e  
of a l i m i t e d  e n t r y  p e r m i t  u s i n g  the p e r m i t  as c o l l a t e r a l  for the 
loan. 1/ In o t h e r  w ords, ^no - a l t e r n a t i v e  f i n a n c i n g  m i g h t  be 
a v a i l a b l e  to a b o r r o w e r  m i g r a t i n g  to a n o t h e r  state.

However , a g a i n s t  this i n d i v i d u a l  interest, a n u m b e r  of 
a d d i t i o n a l  f a c tors m u s t  b e  b a l a n c e d .  The first is that n o n r e s i­
dent?; s i m p l y  do not h a v e  the same r i g h t  to state b e n e f i t s  that 
s t a t e  r e s i d e n t s  ha'/e! M o r e o v e r ,  if enacted, the a c c e l e r a t i o n  
p r o v i s i o n  w o u l d  b e  a p a r t  of e v e r y  loan contract. A  b o r r o w e r  m a y  

• b e  e s t o p p e d  to a s s e r t  that the p r o v i s i o n  is invalid. Finally, 
an d  m o s t  s i g n i f i c a n t l y ,  a n y  d e c i s i o n  to change r e s i d e n c y  n e c e s­
sar i l y  c a r r i e s  w i t h  it c e r t a i n  c o n s e q u e n c e s  in terms of state 

• b e n e f i t s .  F o l l o w i n g  a c h a n g e  in re sidency, the i n d i v i d u a l  no 
l o n g e r  is e l i g i b l e  for b e n e f i t s  a f f o r d e d  r e s i d e n t s  by his f ormer 
st a t e  of r e s i d e n c e  w h i l e  he is e l i g i b l e  for b e n e f i t s  a f f o r d e d  by 
his n e w  state of re sid e n c e .  In this case, it w o u l d  s e e m  that 
one o f  the b e n e f i t s  f o r  w h i c h  e l i g i b i l i t y  w o u l d  b e  lost is a c o n­
ti n u i n g  state s u b s i d i z e d  loan.

Th i s  does not m e a n  that a state cou ld r e q u i r e

1/ The C o m m e r c i a l  F i s h i n g  a n d  A g r i c u l t u r e  B a n k  is a u t h o r i z e d  to 
f i n a n c e  l i m i t e d  entr y p e r m i t s  u s i n g  the p e r m i t  as collateral. 
However , b e c a u s e  of c o n s t i t u t i o n a l  c h a l l e n g e s  to the limi ted 
e n t r y  program,  C FAB c u r r e n t l y  is not t a k i n g  p e r m i t s  as c o l l a t e r a l  
for loans to f i n a n c e  the p u r c h a s e  of permits.
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f o r f e i t u r e  o f  all p r e v i o u s  b e n e f i t s  u p o n  a change in residency. 
F o r  example, a s t a t u t e  r e q u i r i n g  r e p a y m e n t  of all p r e v i o u s l y  
g r a n t e d  b e n e f i t s  w o u l d  p r e s e n t  p r e c i s e l y  t h e . k i n d  of b a r r i e r  to 
i n t e r s t a t e  m i g r a t i o n  w h i c h  at least f o u r  m e m b e r s  of the U n i t e d  
S t a t e s  S u p r e m e  C o u r t  • f o u n d  i m p e r m i s s i b l e  in Zobel v. W i l l i a m s , 
s u p r a . (See c o n c u r r i n g  o p i n i o n  of J u s t i c e  Brennan.)

H o w e v e r ,  that is n o t  w h a t  s e c t i o n  3 w o u l d  accomplish. 
A l l  it w o u l d  do is r e q u i r e  a p e r s o n  c e asing A l a s k a  r e s i d e n c e  to 
f o r e g o  the c o n t i n u i n g  f uture  state subsidy of the loan.

Summar i z i n g ,  it is our o p i n i o n  that section 3, w h i c h  
w o u l d  a c c e l e r a t e  a c o m m e r c i a l  f i s h i n g  loan i f •a b o r r o w e r  ceases 
to b e  a s t a t e  resid e n t ,  p r o b a b l y  w o u l d  be found c o n s t i t u t i o n a l  if 
c h a l l e n g e d  in court. However, the q u e s t i o n  is not e n t irel y free 
f r o m  doubt, and w e  cannot give a certain answer.

W e  h o p e  this a n s wers y o u r  question. If we can be of 
f u r t h e r  assist a n c e ,  p l e a s e  conta ct us at your convenience.

Sincerely,

N O R M A N  C. G O R S U C H
A T T O R N E Y  G E N E R A L  ■"""

G. T homas K o e s t e r  
A s s i s t a n t  A t t o r n e y  Gene ral

G T K : d i m
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H o u s e  of R e p r e s e n t a t i v e s  
P o u c h  V
J u neau, A l a s k a  99811 

D e a r  R e p r e s e n t a t i v e  Uehli ng:

This l e t t e r  is in r e s p o n s e  to y o u r  r e quest for a b r i e f
w r i t t e n  s u m m a r y  of the D e p a r t m e n t  of L a w ' s  t e s t i m o n y  b e f o r e  y o u r  
c o m m i t t e e  on the s u b j e c t  of the c o n s t i t u t i o n a l i t y  of a t w o - y e a r  
r e s i d e n c y  r e q u i r e m e n t  for c o m m e r c i a l  f i s h i n g  loans.

Simply, w e  b e l i e v e  that the t w o ^ y s a r  r e q u i r e m e n t  is
v e r y  d e f e n s i b l e  u n d e r  e i t h e r  the p t a t e  or f e deral consti t u t i o n .  
O n  the o t h e r  hand, the law in this area is u n c e r t a i n ;  any l e ng th 
of time b e y o n d  one y e a r  is p a s t  the p r e s e n t  b o u n d a r i e s  o f  j u d i c i­
all y  a p p r o v e d  r e q u i r e m e n t s  a n d  t h e r e f o r e  carrie s a s u b s t a n t i a l  
r i s k  of b e i n g  f o u n d  u n c o n s t i t u t i o n a l .  If, h o w e v e r ,  a n y  p r o g r a m  
c an s u s t a i n  a t w o - y e a r  r e s i d e n c y  r e q u i r e m e n t ,  b o t h  the s t u d e n t  
loan p r o g r a m  a nd the c o m m e r c i a l  f i s h i n g  loan p r o g r a m  p r e s e n t  the 
m o s t  c o m p e l l i n g  c i r c u m s t a n c e s  for such an extensi on. B o t h  p r o­
gram s  m u s t  a d d r e s s  the v e r y  r e a l  p r o b l e m s  of m o b i l i t y  of loan 
r e c i p i e n t s  c o u p l e d  w i t h  an e x t r e m e l y  g e n e r o u s  loan program. C o n­
sequ e n t l y ,  i. he n o r m a l  s u p e r f i c i a l  i n d i c i a  of a s u b j e c t i v e  inte nt 
to c o n s i d e r  o n e s e l f  a c i t i z e n  of the Stat e of A l a s k a ,  such as 
v o t e r  r e g i s t r a t i o n ,  d r i v e r s  license, and even the o n e - y e a r  r e s i­
den c y  req.-‘r c m e n t , are n o t  as v a l i d  as they w o u l d  be i n  other 
p r o g r a m s .  As a result, w e  b e l i e v e  that a c o u r t  c o u l d  r e a d i l y  
f i n d  that t here is a r a t i o n a l e  b a s i s  for c h o o s i n g  a t w o - y e a r  
r e s i d e n c y  r e q u i r e m e n t  o v e r  e i t h e r  a o n e - y e a r  r e s i d e n c y  r e q u i r e­
me n t  or any of the o t h e r  o b j e c t i v e  stand a i d s  n o r m a l l y  u s e d  by the 
l e g i s l a t u r e .  v

If y o u  h a v e  a n y  qu esti o n s ,  or if y o u  w i s h  f u r t h e r  
t e s t i m o n y  on this or any o t h e r  r e s i d e n c y  r e q u i r e m e n t ,  p l e a s e  do 
n o t  h e s i t a t e  to call.

S i n c e r e l y

N O R M A N  C. G O R S U C H  
A T T O R N E Y  G E N E R A L

RKN :mr

R o b e r t  M. M a y n a r d  
A s s i s t a n t  A t t o r n e y  G e n e r a l
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Alaska House o f  Representatives

MEMORANDUM

TO: Rep. Rick Uehling DATE: February 23, 1383
Chairman/ Loans Carmittee^^

Members, Loans Committee

FROM: Rep. Jack Fuller

To help you become familiar with the issue of durational residency in 
the state's commercial fishing loan program, I have attached information 
v;'nich I think you will find useful. Included is a copy of the present 
statute, the two letters to the Division of Business Loans firm the 
Attorney General's office, and a copy of ny letter outlining my concerns 
with HB 15.

A little history on this loan program might be useful. Legislative 
changes made to the state's fishermen's loans programs last year 
combined the Fishermen's Mortgage and Note Fund with the entry permit 
loans program. Prior to that, the department only made loans for 
permits; loans for boats and gear are made through AIDA. The 
Fishermen's Mortgage and Note Fund was designed in 1980 to help new 
entrants into the fisheries receive loans for entry permits, boats and 
gear.

The basic provisions of the program are: loans may be made for up to
$100,000 for purchase of an entry permit, boat or gear at an interest 
rate of 10^ percent for up to fifteen years. Loans may be made for up 
to 90 percent of the appraised value of collateral, except in certain 
instances loans may be made for up to 100 percent of the value of an 
entay permit. To be eligible for the program, a person must have been a 
resident of the state for five years, be economically dependent upon 
coirrrercial fishing for a livelihood and have fished conrrercially as a 
traditional way of life. The program is targeted on persons who live in 
areas of the state where lack of training or lack of employment 
opportunities leave ccrrmercial fishing as the only economical way of 
making a living. Loans are to be made to fishermen who do not have 
alternate sources of financing available to them, which rules out 
fishermen whG would be eligible for leans through AIDA.

I have been working on th'.s program for a long time and there is still 
much to be done to assist fishermen in securing loans, A two-year 
residency requirement for eligibility for a commercial^fishing loan 
would-help guarantee that only true residents of the state obtain loans.
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Given the high degree of mobility of fishermen, one year :.s 
insufficient to ascertain residency. It will take that long to 
determine who is and who is not a resident. To be fair to the real 
residents or this state, I hope this cannittee will consider going for a 
two-year residency requirement.

Our attorney, Billy Berrier, advises me that the cannittee should 
include a letter of intent if it adopts a two-year requirement. This 
letter would clearly state why the ccmmittee finds two years a 
reasonable requirement, and say that if the court should find it not 
reasonable, the legislature would have adopted -the bill anyway with a 
shorter residency requirement. A draft is being prepared new.

Tc date, only one loan from this program has been made in my district. 
Frankly, I am worried that if it is opened up to more people by the 
imposition of a one-year requirement, limited funds would soon be gone. 
The more sophisticated fishermen would soon drain- all the funds. The 
program received only $1.8 million last year. To that end, I am working 
on language which would guarantee a certain portion of the loan funds 
for very small I.ms, say under $30,000. I will be providing you with 
specific language soon.

Finally, in light of assistant attorney general Ten Koester's testimony 
bei .re the cannittee regarding the differences between HB 15 and SB 73,
I would like to propose the following amendment:

Page 1, line 17, add the following language after the word "years":

including the year immediately preceding the date of 
application

I believe that this will satisfy the concerns expressed in the February 
22, 1983 letter to the cormittee.
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MEMORANDUM

FROM:

SUBJECT:

Rep. Rick Uehling 
Chairman, Loans Caimittee

r.'TZ: February 21, 1983
nittee 

Rep. Jack Full

HB 15 - residency requirements for fishing loans

The availability of commercial fishing loans is extremely important 
to the people of my district and I am interested in the speedy passage 
of legislation which would guarantee that the program will continue. As 
you know, emergency regulations are only in effect until April 1983.

I would like to bring up for the committee's consideration the 
questions of amending the current five year residency requirement to two 
years, rather than the one year proposed in HB 15 and also in SB 73 
introduced by the Governor.

I would like to draw ycur attention to the November 26, 1982 letter 
to Dan Hostak of the Division of Business Loans frcm then-Attomey 
General W. Condon, who points out that we are defending the two-year 
durational residency requirement for eligibility to apply for 
scholarship loans. That issue currently is before the federal court in 
San Francisco. Mr. Condon goes on to state that "similar considerations 
apply to commercial fishermen. Fishermen comprise a highly mobile 
population. Alaska's fisheries attract residents of many states who, of 
necessity, must spend a considerable amount of time in Alaska. While 
here, it is quite easy to obtain many of the normal indicia of Alaska 
residence: housing, mailing address, voter registration, driver's'
license, etc. Following repeal of the personal income tax, there are 
few negative consequences attached to declaring Alaska residency.

"Finally, the ccnrrercial fishing loan program is extremely
attractive to prospective fishermen These considerations may make it
permissible for the state to require more than a one-year durational 
residency requirement. We will have more guidance on this question 
following a decision in Andress [student loan case]."

A December 6, 1982 letter to Dan Hostak from the new Attorney 
General, Norm Gorsuch, again raises the issue of a two-year residency 
requirement. I quote, "A good faith argument could be made that two 
years is permissible because of the highly transient nature of 
fishermen, although it is more likely than not that a two-year
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Rep. Uehling 
February 21, 1983 
page 2

durational residency requirement would be found unconstitutional if 
challenged in court."

I would like to ' \ the carmittee to look further into this issue 
during its deliberations on HB 15. I would be interested in testimony 
fran the Attorney General's office and frcm the Division of Business 
Loans regarding particular problems of establishing residency for 
fishermen.

Thank you for your consideration.
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No v em ber 26, 1982

D.A. Hostak, Directo r 
D i v i s i o n  of Business Loans 

and Veterans Affairs 
D e p a r t m e n t  of Commerce 

and E c o n o m i c  D e v e l o p m e n t  
Pouch D
Juneau, A l a s k a  99811

Re: C o n s t i t u t i o n a l i t y  of Residence
Requir e m e n t  for Fishing Loans 
(AS 16.10.310) .
Our file 366-161-33.

Dear Mr. Hostakr

Yo u  r e q u e s t e d  our o p i n i o n  regarding the c o n s t i t u t i o n­

ality of the five-year durat ional residency requirement for com-rr- r

m e r c i a l  fishing loans unde r AS 16 .10.300 — 16.10.370. AS 16.10- 

.310(a)(1), r e p e a l e d  and reen acted earlier this y e a r  (1982 SLA, 

ch. 113, § 7), provides:

(a) The d epa rtment may

(1 ) make loans to

(A) individual commercia l fishermen  who 
have been state residents for a continuo us period 
of five years i m m e d i a t e l y  p r e c e d i n g  the date of 
applic a t i o n  for a loan under AS 16 .10 . 300--16.10- 
.370 and ha ve h a d  a c r e w m e m b e r  or c ommercial  f i s h­
ing license under AS 16.05.480 or a permit under 
AS 16.43 for any one of the past five years, and 
who a c t ive ly p a r t i c i p a t e d  in the fishery during 
that period, fcx. the p u r c h a s e  of entry permits;
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opportunitie s in the area of residence does not 
have o c c u pational opportunities available other 
than c o m m e r c i a l  fishing; or (ii) is economically 
d e p e ndent on commercial fishing for a livelihood 
a n d  commercial  fishing has b e e n  a traditional way 
of life for the individual in Alaska, for the r e­
pair, restor a t i o n  or u p g r ading of existing vessels 
a n d  gear, for the purchase of entry permits and 
gear, and for the constructio n and purchase of 
v e s s e l s ;

(C) corporations, partnerships, or 
jo i n t  ventures, 100 percent of w h i c h  are owned by 
indiv i d u a l  commercial fishermen who have been 
state residents for a continuous period of five 
years immediately  preceding the date of a p p l i c a­
tion for a loan under AS 16.10.310(a)(1)(B) and 
have h a d  a crewmember or c ommercial fishing l i­
cense u n d e r  AS 16.05.430 or a permit under 
AS  16.43 for any one of the past five years, and 
w h o  a c t i v e l y  p a r ticipated in the fishery during 
that period, for the repair, r e stora tion or u p­
grad i n g  of existing vessels and gear, for the p u r­
chase of gear, and for the construction and p u r­
chase of vessels.

A  c o m m o n  feature of each of the three subparagraphs is a five-

year d u r a t i o n a l  r e s i d e n c y  requirement for eligib ility to apply

for l o a n s . 1/

!_/ Under  su bparagraphs  (A) and (3) , individuals who have been 
A l a s k a  residents^ for a continuous p e r i o d  of five years i m m e d i a t e­
ly p r e c e d i n g  the' date of application for a loan m a y  apply. Under 
s u b p a r a g r a p h  ( C ) ,c o r p o r a t i o n s , partnerships, or j o i n t  ventures, 100 p e r c ent of w h i c h  are owmed by commercial fishermen who have 
been state residents for a continuous p e r i o d  of five years i m m e­
diat e l y  p r e c e d i n g  the date of a pplic ation for a l o a n /  m ay apply. 
Although* eac h of the three subparagraphs differ in ad ditional 
e l i g i b i l i t y  requirements and the purposes for w h i c h  loans may be 
made, those differen ces do not affect the c o n s t i t u t i o n a l i t y  of 
the f i v e - y e a r  dura tional residency req uirements imposed. A c c o r d­
ingly, there is no need to discuss each subna r a g r a o h  separately.* o  • » t
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For the reasons w h i c h  follow, w e  b e l ieve each of the 

f i v e - y e a r  durati onal residency r e q uirement s in AS 16.10.310(a)(1) 

is unco nstitutional. Further, w e  b e l ieve this r esult is s u f f i­

ciently c lea r that no g o o d  faith defense of the requirements 

c ould b e  m a d e  if they w e r e  c h a l l e n g e d  in court. Accordingly, w e  

b e l i e v e  the commercial  fishing loan p r o g r a m  under AS 16.10.300 —  

16.10.370 must be s u s p e n d e d  u n t i l  the legislat ure changes the 

st a t utory scheme a u thorizing the program.

I. BACKGRO UND

D u r a t i o n a l  r esidency r equir e m e n t s  for eligibility to 

p a r t i c i p a t e  in state programs have b e e n  the subject of a n u m b e r  

of j u d i c i a l  decisions, both in. the A l a s k a  Supreme Court and the 

U n i t e d  States Supre me Court. Because du rati o n a l  residency r e­

quirem e n t s  have the effect of creat ing two classes of residents, 

only one of w h i c h  is eligible to p a r t i c i p a t e  in the program, 

c hallenges to such r e quireme nts u s u a l l y  are b a s e d  on the equal 

p r o t e c t i o n  clauses of article I, section 1 of the A l a s k a  C o n s t i­

tution a n d  the Fourte e n t h  A m e n d m e n t  to the U n i t e d  States C o n s t i­

tution.

An earlie r o p i n i o n  by this office discusses at great 

length the tests employed by the courts w h e n  a durational r e s i­

dency r e q u i r e m e n t  is cha ll e n g e d  as a denial of equal protection. 

J.932 A l a s k a  Op. Atty. Gen. No. 7 (July 1̂ *) (expressing o p inion 

that d u r a t i o n a l  residency r e q u i r e m e n t s  for v e t e r a n s  loans are
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u n c o n s t i t u t i o n a l ) . If the d u r a t i o n a l  re sidency requirem ent at 

issue penalizes the e x e r c i s e  of the right to travel, either 

t h r o u g h  i n f r i n g e m e n t  cf a f u n d a m e n t a l  right (such -as voting) or 

th r o u g h  denial o f  a b a s i c  n e c e s s i t y  of life (such as w e l f a r e  or 

m e d i c a l  s e r v i c e s ) , it is u n c o n s t i t u t i o n a l  as a denial of equal 

p r o t e c t i o n  u n d e r  the U n i t e d  States C o n s t i t u t i o n  unless it f u r­

thers a c o m p e l l i n g  state interest. D u n n  v. B l u m s t e i n , 405 U.S. 

330 (1972) (voting); Shapiro v. T h o m p s o n , 394 U.S. 618 (1969)

( w e l f a r e ) ; M e m o r i a l  H o s p i t a l  v. M a r i c o p a  C o u n t v , 415 U.S. 450

(1974) (medical care). If it does not penalize the exercise of 

the right to travel, it is not u n c o n s t i t u t i o n a l  as a denial of 

equal p r o t e c t i o n  u n d e r  the U nite d States C o n s t i t u t i o n  as long as 

it has a r a t i o n a l  basis. Sosna v. I o w a , 419 U.S. 393 (1975). 

Under the A l a s k a  Constitution, a durati o n a l  r e s i d e n c y  requir e m e n t  

is not u n c o n s t i t u t i o n a l  as a denial of equal p r o t e c t i o n  if it 

s u b s t a n t i a l l y  furthers the legitimate purposes of the legi slation 

and the state inter est i.i imposing the r e q u i r e m e n t  outweighs the 

c o n s t i t u t i o n a l  right involved. 2/ W i l l i a m s  v. Z o b e l , 619 P . 2d

2/ As a g e n e r a l  rule, the test for c o n s t i t u t i o n a l i t y  u n d e r  the 
A l a s k a  C o n s t i t u t i o n  w h e n  the e x e r c i s e  of the right to travel is 
not p e n a l i z e d  is s t r i c t e r  than the r a t i o n a l  basis test under the 
Un i t e d  States Constitution. Accordingl y, if a chall e n g e d  statute 
survives j u d i c i a l  s c r utiny u n d e r  the A l a s k a  C o n s t i t u t i o n  in the 
A l a s k a  courts, it follows a fo rtiori that it is c o n s titutional 
u n d e r  the U nite d States C o n s t i t u t i o n  and nc i n depen dent analysis 
i necessary. W i l l i a m s  v. Zobel, 619 ?.2d 443, 457 (Alaska
1980); but see Zobel v. Williams, U.S. , 72 L . E d . 2d 672
(1982). ----
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422, 427 (Alaska 1930) ("Zobel I"), apply i n g  State v. E r i c k s o n , 

574 P . 2d 1 (Alaska 1978).

II. A N A L Y S I S

T h e  first inquiry  is w h e t h e r  the durational r e s i d e n c y  

r e q u i r e m e n t  penalizes the exercise of the right to travel either 

t h r o u g h  i n fringeme nt of a f u n d a m e n t a l  right or through denial of 

a b a s i c  n e c e s s i t y  of life. In our pinion, the five-year d u r a­

tional r e s i d e n c y  r e q u i r e m e n t  for a c omme rcial fishing loan is 

n e i t h e r  an infring ement of a fundam e n t a l  right nor a denial of a 

b a s i c  n e c e s s i t y  of life and therefore does not pena lize the e x­

ercise of the right to.travel.

O b t a i n i n g  a c o m m e r c i a l  f i shing loan is not a f u n d a m e n­

tal right for p urposes of equal p r o t e c t i o n  analysis. C f . 

W i l l i a m s  v. Z o b e l , 619 P. 2d 443, 457 (Alaska 1930) ("Zobel II") 

(equality in d i s t r i b u t i o n  of p e r m a n e n t  fund earnings is n o t  a

f u n d a m e n t a l  right), r e v e r s e d  on o t h e r  grounds ____ U.S. ____, 72

L . E d . Z d  672 (1982); C o m m e r cial Fisher ies Entry C o m m i s s i o n  v.

A p o k e d a k , 606 P . 2d 1255, 1262 (1980) (eligibility to apply for a 

l i m i t e d  entry permit is not a f u n d a m e n t a l  r i g h t ) . It also seems 

c lear chat a commercial fishing loan is not a b a s i c  n e c e s s i t y  of 

life. C f . Zobel II at 455 ("a p e r m a n e n t  fund earnings d i v iden d 

is not a 'basic necessity'").

A c c ordingl y, we beli eve the f i v e - y e a r  durational resi-
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the c ompelli ng state i n t erest test. This v i e w  is consistent w i t h  

w h a t  appears to be the general rule a p plied by the U nited States 

Supreme Court that statutes providin g for g o vernmen tal payments 

of m o n e t a r y  benefi ts are e n t i t l e d  to a strong p resu mption of c o n­

stit u t i o n a l i t y  and s hould  be u p h e l d  if they have a rational b a ­

sis. S e e , e . g . , C a l i f a n o  v. T o r r e s , 435 U.S. 1, 5 (1973), and 

cases cited. _3/

Since w e  b e l i e v e  the courts w o u l d  not m e as ure the 

five-year d u r a t i o n a l  r e s i d e n c y  requirements of AS 16.10.310(a)(1) 

against the more s t r i n g e n t  compelling state interest test, its 

c o n s t i t u t i o n a l i t y  u n d e r  the U nit ed States C o n stitu tion depends >n 

w h e t h e r  it h a s  a r a t i o n a l  basis. U nde r the A l a s k a  Constitution, 

it d epend on w h e t h e r  it meets the s u b s t a n t i a l l y -fu rthers-the-  

p u r p o s e s / b a l a n c i n g  test o f  E r i c k s o n . Because a c l a s sifi cation 

sa t i s f y i n g  the E r i c k s o n  test a fortiori satisfies the federal 

r a t i o n a l  basis test, see n.' 2 s u p r a , the question becomes w h e t h e r  

the requirements m e e t  the E r i c k s o n  test. •

Under that test, the court

m u s t  look to the purpose of the statute, vi ewing 
the legis l a t i o n  as a whole, and the circumstances 
surrou n d i n g  it. It m u s t  be d eterm i n e d  that this 
purpose  is legitimate, that it falls w i t h i n  the 
police p ow er of the state. E x a m in ing the means 
used to a c c o m p l i s h  the legislative objectives and 
the reasons a d v a n c e d  therefore, the court must

3 /  The A l a s k a  Supreme Court cited Torres w i t h  apparent a n n m v a i  
in Zobel II at 463.
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then determine w h e t h e r  the means chosen s u b s t a n­
tially further the goals of the enactment. F i n a l­
ly, the state interest in the chosen means must be 
b a l a n c e d  against the n a t u r e  of the constitutional 
right involved.

Erickson, 574 P . 2d at 12 (footnotes omitted).

The first step in the analysis is to identify the p u r­

poses of the legislatio n and determine w h e th er those purposes are 

legitimate.

In AS 16.10.300, the leg islature declared the policy 

u n d e r l y i n g  the commercial fishing loan program: "It is the p o l i­

cy of the state, under secs. 300--370 of this chapter, to promote 

the r e h a b i l i t a t i o n  of the state's fisheries, d e v e l o p m e n t . of a 

p r e d o m i n a n t l y  resident fishery, and  '.ontinued m a inten ance of c o m­

mer c i a l  fis hing gear and vessels throughout the state by means of 

l o n g - t e r m  low interest loans." Three legislative purposes emerge 

f r o m  this statement: (1) promoting the rehabi litation of the

state's fisheries; (2) p r o m o t i n g  n e v e l o p m e n t  of a p r e d o m i n a n t l y  

r e s i d e n t  fishery, and (3) p r o m oting contin ued maintenan ce of c o m­

me r c i a l  fishing  gear and vessels throughout the state. A n o t h e r  

obvious purpose -- albeit n e c e s s a r i l y  implied -- is that only 

b o n a  fide state residents receiv e the commercial fishing loans 

authorized. A  fifth p l a u s i b l e  purpose -- again, only by i m p l i­

cation -- is to limit those loans only to lon g-term (i.e., fiva- 

year) residents. Finally, a sixth plau sible purpose -- again,
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ing loans have an o p p o r t u n i t 3̂ to b ecome  aware of the rigors of 

that profes sion and o b t a i n  some experie nce in the field, before 

b e c o m i n g  independent operators.

T he first p u r p o s e  —  p r o m oting r e h a b i l i t a t i r a  of the 

state's fisheries —  c l early  is permissible. See A l a s k a  C o n s t i­

tution, article VIII, §§ 4 and 5.

The second p u rp ose identi fied is "to promot e the d e v e l­

opment of a p r e d o m i n a n t l y  re sid e n t  fishery." AS 13.iU.--J 'in 

part). To the extent this statement is evidence of a legislative 

purpose to restrict Ala ska's commercial  fisheries to Alaska r e s i­

dents, there is a q u e s t i o n  w h e t h e r  it is permissible. 4/ How-

4/ Originally, the courts c o n s i d e r e d  that states owned the 
7 i s h  and w i l d l i f e  resources w i t h i n  their borders. As a result, 
it was hel d that a state could limit the p rivilege of taking 
those resources to its own residents, C o r field v. Coryell, 6 F. 
C a s . 646 (C.C.S.D. ?a. 1823) (No. 3,230) (oysters), and that a 
state could prohibit shipment of those resources outside its 
borders once they h a d  been r e d uced to capture. Gee r v. 
Connecticut, 161 U.S. 519 (1396) (gsme birds). However, in a
long line of subsequent cases, the U n i t e d  States Supreme Court 
has made clear that a state does not own the fish and wildlife 
resources w i t h i n  its bord ers in a p r o p r i e t a r y  sense. In M i s s o u r i  
v. Holland, 252. U.S., 416, 434 (1920), a c h a l lenge  to the federal 
M i g r a t o r y  Bird Treaty Act, J u s t i c e  Holme.\ stated: "To put the
c l a i m  of the state upon title is to lean upon a slender reed." 
"The whole ownership theory, in fact, i.s n o w  g e n e r a l l y  regarded 
as but a fiction e xpressive  in legal s h o r thand of the importance 
to its people that a State h a v e  power to preserve and regulate 
the ex ploi t a t i o n  of an important r esource." T o o m e r  v. Witsell, 
334 U.S. 335, 402 (1948). Also see Douglas v. Seacoast Products, 
431 U.S. 265, 234 (1977); B a ldwi n v. M o n t a n a  Fish & Game C o m m i s­
sion, 436 U.S. 371, 335-336 (1973); Hughes v. Oklahoma, 441 U.S. 
322, 327-335 (1979); c f . Brown v„ Anderson, 202 F.Supp. 96
(D. A l a s k a  1962) (three-judge panel) (statute granting c o m m i s­
sioner and Board of Fish and Game autho r i t y  to close registr ation



D.A. Kostak, Dir ector November 26, 1932
Div. of Business Loans & Ve terans Affa irs Page 9
Dent, of Commerce & E c o nomic D e v e l o p m e n t  
366-161-83

ever, courts will construe statutes to avoid constitutional p r o b­

lems if possible. B o n jour v. B o n j o u r , 592 P. 2d 1233 (Alaska

1973). That c'i be done h e r e  b y  reading this statement of p u r­

pose as m a n i f e s t i n g  a legislative intent that the state loans

a u t h o r i z e d  b e  u s e d  to p r o mo te the d evelopment of a strong r e s i­

dent comm er c i a l  fishing  i n d u s t r y  w h i c h  w i l l  benefit the state 

through e x p a n d e d  e m p l o y m e n t  opportunities, etc. This purpose

clearly is permissible: " E n c o u r a g i n g  and assisting the wholesome

d e vel opment of n e w  b u s iness and industry in Alaska and r e h a b i l­

itating and exp anding e x i s t i n g  busines s and industry are l e g i t i­

mate legis lative purposes." Da A r a o n d  v. Alaska Star.e D e v e l o p­

ment  C o r o . , 376 P . 2d 717, 721-722 (Alaska 1962).

The third purpose i denti fied -- to promote continued

m a i n t e n a n c e  of c o m e r c i a l  fishi ng gear and vessels -- simi .arly 

is p e r m i s s i b l e  u nder the state's general police power to legis-

k j  (Continued)

areas or districts to commercia l fishing by nonreside nts held 
unconstituti onal).

The United States Supreme Court also has made clear 
that it is i m p ermis sible for a state to regulate solely for the 
pu rpose of giving its residents an ec onomic advantage over n o n­
residents. S e e , e . g . , F o s t e r •Fountain P a c king Co. v. H a y d e l , 273 
U.S. 1 (1923) (Louisiana statute p r ohibiti ng transport of shrimp 
o u t s i d e ,L o u i s i a n a  until h e a d  and shells removed struck, down as 
ec o no mic protectionism); T o o m e r  v. Uitsell, supra (South Caro lina 
n o n r e s i d e n t  fee of J2.500 to take shrimp strucx down where r e s i­
dent fee was 325); M u l l a n e y  v_. Anderson, 362 U.S. 615 (1952)
(Alaska n o nresident  comme r c i a l  fishing license fee of S50 struck 
down w h e r e  resident license fee was $5).
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late for the w e lfare  of its citizens.

T h e  fourth leg islative purpose identified is to limit

e l i g i b i l i t y  for state co mmercial fishing loans to state r e s i­

dents. A  le gisl a t i v e  purpose to prefer state residents over n o n­

residents in the alloc a t i o n  of state m o n etary benefits is p e r­

missible. "Generally, a state has m u c h  more auth ority to draw

distinc tions b e t w e e n  residents and nonres idents than b e t w e e n

l o n g - t e r m  and s h o r t - t e r m  residents." Zobel II at 436, n. 10 (Ju­

stice Rabinowitz, concurring) (citations omitted).

privileg es a nd immunities clause of article IV, section 2 o f  the 

U n i t e d  States Constitution, w h i c h  provides 'Tt]he citizens of 

each state shall be entit l e d  to all privileges and immunities of 

citizens in the several states," not the equal pr otec t i o n  clause 

of the F o u r t e e n t h  Amendment. The d e finitive p r o n o u n c e m e n t  r e­

garding the c o n s t i t u t i o n a l i t y  of limiting the recipients of state 

m o n e t a r y  b enefits to state residents seems to be that by J u stice 

Washington, sitting as Circuit Justice, in C o r f i e l d  v. Coryell. 6

accede to the p r o p o s i t i o n  that, under this provis ion of the C o n­

stitution, the citizens of the several States are p e r m i t t e d  to«
pa:.ricipate in all the rights w h i c h  belong e xclusively to the

Such distinctions u s ually are challen ged under the

F. Cas. 546, 552 (C.C.3.D. Pa. 1S23) (No. 3,230): H [W]e cannot
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the use of the common p r o p e r t y  of the citizens of such State, the 

legislature is b o u n d  to extend to the citizens of all other 

States the same advantages as are secured to its own c i t i z e n s . '1 
T he p r o p o s i t i o n  that a state can limit its m o n etary benefits to 

its own residents a p p a r e n t l y  is no longer open to serious q u e s­

tion.

The fifth p o s s i b l e  legislativ e purpose -- to limit e l­

igib ility  for comme rcial fishi ng loans only to long-term (i.e., 

f i v e -year  residents) —  is not permissible. The only ground a d­

van c e d  to support such a d i s t i n c t i o n  b e t w e e n  residents has b e e n  

that lon g-term residents s h o u l d  be entitled to some r ewa rd for 

their past contribution s to the state. This past contributions 

r a t i onale was expressly found imp ermissible in Zobel v. W i l l i a m s , 

  U.S. ____ , 72 L . E d . 2d 672 (1932).

The final possible leg islative p u rpose identified is to 

e nsur e that the r ecipients  of comme r c i a l  fishing loans h a d  an 

o p p o r t u n i t y  to become a ware of the rigors of that p r o f e s s i o n  and 

to o b tai n some experience. We b e l i e v e  that this is permissible 

u nder the state's genera l polic e power to legislate for the w e l ­

fare of its citizeiis.

The second element of the Erickson test is to determine 

w h e t h e r  the chall e n g e d  c l o . / C i c a t i o n  -- here, the five-year d u r­

ational r e s i d ency requir e m e n t  -- subst a n t i a l l y  furthers the l e­

gitimate purposes.
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The first p u r p o s e  i d e n t i f i e d  is to promote rehal i -  

tion of A l a s k a’ fisheries. This appare n t l y  related to the ,o_a- 

er a u t h o r i s a t i o n  in AS 16.10.; ./(a)(1) (3), repe aled in 1976 SLA, 

ch. 190, § 2, for h a t c h e r y  construction. T h e  loans n o w  author- 

iced for the p u r c h a s e  of l i mited entry permits and the purchase 

a n d  r epa ir of v e ssels and gear bear little or no relation to r e­

hab i l i t a t i o n  of the fisheries. In fact, the opposite seems to be 

the case since i m p r o v e d  v e ssels and gear w o u l d  increase pressure 

on fisheries. W h i l e  limiti ng such loans to five-year residents 

m i g h t  m i t i g a t e  this i n c r e a s e d  pressure, we beli eve the c onnection 

simply is too a t t e n u a t e d  to be c h a r a c t e r i s e d  as su bstantially  

furthe r i n g  the p u r p o s e  of r e h a b i l i t a t i n g  Alaska's fisheries. (To 

the extent  there /.s such a connection, it clearly w o u l d  not s u r­

viv e  the b a l a n c i n g  e l e m e n t  of the Erickso n test, d i s c u ssed b e­

low) .

* The second p e r m i s s i b l e  p u rp ose of the legislation is to 

pr omote d e v e l o p m e n t  of a st rong r e s ident commer c i a l  fishing i n­

dustry. This p e r m i s s i b l e  p u rpose  appears inextr i c a b l y  linked to 

the fourth p u r p o s e  identified: limiting the benefits of the c o m­

merc i a l  f i shing loan p r o g r a m  to state residents only. To a c c o m­

plish these purposes, the legisl a t u r e  has limited e l igibility for 

loans to f i v e - y e a r  residents, AS 16.10.310(a)(1)(A) and (3), and 

corporations, par tne r s h i p s  anc joint ventures w h o l l y  owned ov
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tional residency requirement thus appears to be a m e c h a n i s m  to 

ensure that only the resident fishing.industry -- i.e., bona fide 

state residents —  qualify for the loans.

A  state m a y  require some period of resi dency to ensure 

that individuals seeking a state benefit are bona fide r e s i­

dents. 5/ Sosna v. I o w a , 419 U.S. 393 (.1975) ; Starns v.

M a l k e r s o n , 326 F.Supp. 234 (D. Minn. 1970), a f f’d without o n i n­

i o n , 401 U.S. 985 (1971); Vlandis v. K l i n e , 412 U.S. 441, 452-53 

(1973) (dicta); Zobel I I . In other words, a durational residency 

requirement in general bears a fair and substantial relationship 

to testing the bona fides of residency. The precise length oi 

residency re quired seems immaterial to the "tair and substantial 

relationship" inquiry under E r i c k s o n ; indeed, the longer the p e­

riod of residency required, it would seem, the more likely it is 

that the applicant is a bona fide resident. 6/ The more im-

5/ Indeed, even in cases involving fundamental rights and basic 
necessities of life, the courts recognise that some mi n i m u m  p e r­
iod of residency may be required to prevent fraud. The precise 
length of that period may be based on the particular facts p r e­
sented. Compare Dunn v. 31umstein, 405 U.U. 330 (1972) (Tennessee 
permitted to apply no more than 30-day r e s i dency requirement for 
voting), w i t h  Marston v. Lewis, 410 U.S. 679 (1973) (Arizona p e r­
mitted to apply 50-day residency requirement for v o t i n g ) .

6 / But see Thomas v. Bailey, 595 P.2d 1, 18 (1979) (Justice 
t£ab inowi z z  concurring): "Whether or not the state has a
justifiable concern that stare land be d istrib uted to bona fide 
residents of Alaska to the e> :lusion of n o n - r e s i d e n t  applicants, 
requiring a m i n imum of three years actual domicile t o *e stablish 
bona fide residence status in the state simply bears no s u b s t a n­
tial relationship to the asserted purpose of the requirement." 
.Footnote o m i t t e d ) .
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portant question, d i s c u s s e d  below, is w h e t h e r  the state's i n t e r­

est in r e q u i r i n g  that l e n g t h  of residence outweighs the rights of 

those d e n i e d  the benefit.

The third legiti m a t e  purpose i d e n t i f i e d  is the " c o n­

tinued m a i n t e n a n c e  of commercial f i s h i n g  gear and vessels 

throughout the state." AS 16.10.300. W e  believe a five-year

durational r e s i d e n c y  requi r e m e n t  for a c ommercia l fishing loan 

bears v i r t u a l l y  no r e lationship to this purpose. It is a well- 

known f a c t  that a substa ntial portion of the commercial fishing 

fleet in A l a s k a  is owned and operated by nonresidents. Moreover, 

it is not u n r e a s o n a b l e  to speculate that an additional portion of 

the c o m m e r c i a l  fishing fleet in Alaska is o w n e d  by A laska r e s i­

dents who have r e s i d e d  h e r e  for less t h a n  five years. Both of 

these groups w o u l d  be completely e x c lud ed from the benefits of 

the c o m m e r c i a l  fishing loan program by v i r t u e  of the five-year 

durational r e s i d e n c y  requirement. As a result, the r equire ment 

does not b e a r  a fair and substantial r e l ation ship to the " c o n t i n­

ued m a i n t e n a n c e  of commer c i a l  fishing gea r and vessels throughout 

the state" but, instead, m a y  make achiev e m e n t  of that goal less 

likely t h a n  it w o u l d  be if the program w a s  open to all fishermen.

T h e  final legitimate purpose i d e n t i f i e d  is to ensure 

that recipien ts of comme r c i a l  fishing loans are aware of the r i g­

orous life of a c o m m e r c i a l  fisherman and acquire the necessa ry
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tional r e s i d e n c y  c l a s s ification is i n s u fficiently  tailored to 

reach this end. On the one hand, it excludes L e s s - then-f ive-year 

residents who are e x p e r i e n c e d  fishermen; on the other hand, the 

five-year durat i o n a l  residency requirements standing alone w o u l d  

permit any f i v e -year  residen t to apply regardless of experience. 

In other words, the c l a s sif ication does not f u rther the l e g i t i­

mate purpose. This f a miliarity  and e xperie nce rationale for a 

three-year d urational residency requirement for lobster and crab 

fishing licenses was rejecte d on this basis in M a s s e y  v. 

A p o L l o n i o , 387 F.Supp. 373 (D. M aine 1974).

Moreover, this legitimate purpose appears to be a d­

van c e d  far m o r e  e f fec tively by other statutory el igibility r e­

quirements. AS 16.10.310(a)(1)(A) and AS 16.10.310(a)(1)(C) r e­

quire that applicants mu st have had a crewmemb er or commercial 

fishing licens e under AS 1 6 . 0 5 . '♦SO or a permit under AS 16.43 for 

any one o f  the past five years and have actively p a r t i c i p a t e d  in 

the fishery during that period. A l t e r n a t i v e  requirements in 

AS 16.10.310(a)(1)(B) are that an individual either reside in an 

area w i t h  no occup a t i o n a l  opp ortunities o t h e r  than commerc ial 

fishing or be eco nom i c a l l y  dependent on commercial fishing for a 

l ivelihood if commerc ial fishing has b e e n  a traditional w a y  of 

life for him.

T he final step in the E r i cks on analysis is to balance 

the state interest furthered by the cl assi f i c a t i o n  -- i.e., the
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durati onal r e s i d e n c y  r e qu irement -- against the n atur e of the 

indivi dual right infringed. The only p e r missible state interests 

f u r t hered  b y  the d urational  r e s i d e n c y  requir e m e n t  are ensuring 

that only the r e s ident fishing industry, i . e . , bona fide state 

r e s i dent c ommer cial fishermen, qualify for the economic benefits 

a f f o r d e d  by the state's commercial fishing loan program. The 

individua l right i n f r inged is that b o n a  fide A l a s k a  residents w h o  

do not m e e t  the f i v e -y ear r equir ement are absolu t e l y  pre cluded 

f r o m  p a r t i c i p a t i n g  in the program. The balance, then, is b e tween  

the state's n e e d  to require five years of r esid e n c y  against the 

de p r i v a t i o n  that l ess-than- f i v e - y e a r  residents suffer. /

We  b e l ieve there is no q u e s t i o n  that the A laska Supreme 

Court w o u l d  strike the b a la nce in favor of the less-than-five- 

ye a r  resident and h o l d  the f i v e -year  durat ional residency r e­

quir ement unconstitutional. Initially, we note that the A l a s k a  

Supreme Court h i s t o r i c a l l y  has v i e w e d  durational  reside ncy r e ­

quirements less favorabl y than the U n i t e d  States Supreme Court. 

Compare State v. A d a m s , 522 P . 2d 1125 (Alaska 1974} (one-year 

durati o n a l  r e s i d e n c y  r e qui rement for divorce h e l d  u n c o n s t i t u t i o n­

al under A l a s k a  Constitution), w i t h  Sosr.a v . T o w a , 419 U.S. 393

(1975) (one-year durat ional r e s i d e n c y  r equire ment for divorce 

h e l d  c o n s t i t u t i o n a l  u n d e r  U nited States Constitution). J u sti ce 

Rabinowitt, con curring in Thomas v. S a i l e v . 595 P. 2d 1 (Alaska 

1979), stated that residence cf three years d u r ati on was not rea-
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sonably r e q u i r e d  to ensure that only b o n a  fide state residents 

q u a l i f i e d  for grants of state land. 7/ Senior J u stice Dimond, 

j o i n e d  b y  J u s t i c e  Matthews, d issentin g in Zobel I I , p o inted out 

that "it has n e v e r  b e e n  quest i o n e d  that dur ational residency r e­

quirements, w h e n  valid, m u s t  be reasona ble in length."

Of course, w h a t  is r easonab le to one person may not be 

r e a s o n a b l e  to another. However, w e  b e l i e v e  even more deferential 

courts w o u l d  h o l d  that the state's interest in imposing a five- 

year duration al r e s i d e n c y  re qui r e m e n t  to test the bona fides of 

r e s i d e n c y  is o u t w e i g h e d  b y  the l e s s - t h a n - f i v e - y e a r  resident's 

right to be treat ed equally, and w o u l d  find the requirement u n­

reasonable. In Vlandis v. K l i n e, 412 U.S. 414 (1973), the U nite d 

States S u preme Court struck down C o n necticut' s four-year d u r a­

tional r e s i d e n c y  r e q u i r e m e n t  for r e d u c e d  state unive r s i t y  t u i­

tion. T h e  Court h e l d  that the f o u r -year r e q uirement created an 

i r r e b u t t a b l e  p r e s u m p t i o n  of nonresidency, and that the state's 

refusal to p r o v i d e  a procedure b y  w h i c h  individuals w i t h  less

than four years r e s i d e n c y  could prove that they w e r e  b o n a  fide
\

r e s i dents  of the state cons ti t u t e d  a denial of due process. A l ­

though the Vlandis dissenters m a y  be correct in their argument 

that this due process legal theory is not sound S_/ , we believe

7/ Sea note 6 , s u p r a .

8 /  J u s t i c e  Rehnquist, j o i n e d  by Chief  J u s tic e Burger and J u s­
tice Douglas, p o i n t e d  out in his dissent  in Vlandis that the ma-
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the effect of the deci sion is clear: a f o u r - y e a r  durational r e s­

idency r e q u i r e m e n t  is clearly unconstitution al.

In V l a n d i s , the Court n o t e d  the special problems i n­

vo l v e d  w h e n  a state attempts to det ermine the b o n a  fide residence 

of a h i g h l y  m o b i l e  population:

We are aware, of course, of the special p r o b­
lems in vol v e d  in determ i n i n g  the b o n a  fide r e s i­
dence of college students who come from out of 
State to a t t e n d  that State's publ ic u n i v e r s­
ity. . . .

. . . The State can e s t a b l i s h  such reasonable 
c r i t eria for in-state status as to m a k e  vi rtually 
ce rtain that students who are not, in fact, bona 
fide residents of the State, but who have come 
there solely for e d u c a t i o n a l  purposes, cannot take 
a d v a n t a g e - o f  the in-state rates.-

A12 U.S. at 452-454. The Court then n o t e d  r e l evant criteria e s­

tab l i s h e d  by the C o n n e c t i c u t  A t t o r n e y  General: yea r-r o u n d  r e s i­

dence, v o t e r  registration, place of filing tax returns, proper ty 

ownership, driver's license, car registration, m a r i t a l  status, 

v a c a t i o n  employment, etc.

This leaves a q u e s t i o n  as to w h a t  length of durational 

r e s i d e n c y  m a y  be required. U n d e r  Sosna  and Zobel I I , one year 

appears to be c o n s t i t u t i o n a l l y  p e r m i s s i b l e  w h e n  fundamental

8 / (Continued)

jority's t heory  that an i r r ebuttab le p r e s u m p t i o n  violates due 
process relied on p rinciples or s u b s t a n t i v e  due process -- i.e., 
"that due process authorizes courts -to hold laws unconstituti onal 
w h e n  they believe the legislature has acted u n w i s e l v . "  Ferguson 
v. S k r u p a , 372 U.S. 726, 730 (1963). This theory is not generally 
f a v o r e d . See 112 U.S. at 167-163 and cases cited.
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rights a n d  b a s i c  n e c e s s i t i e s  of life are not involved. Unde r 

V l a n d i s , it seems c le ar that f o u r  years m a y  not be required.

Ju s t i c e  Rabin owitz, c oncu r r i n g  in T homa s v. B a i l e y , s u c r a , d i s a p­

pr o v e d  three years d u r a t i o n a l  residency. Also see M a sse y v. 

A p o l l o n i o , supra ( three-year d u r a t i o n a l  r e s i d ency requirement for 

lobst r and crab f i s h i n g  license u n c o n s t i t u t i o n a l  under federal 

ra t i o n a l  basis test).

We  are v i g o r o u s l y  d e f e nding the two-year durational 

r e s i d e n c y  r e q u i r e m e n t  in AS 14.43.125(b) for eligibili ty to apply 

for s c holarship loans u n d e r  AS 14 .43 .090--14.43.160. Andress v. 

B a x t e r  et a l . , Mo. A 8 2 - 3 0 7  Civil (D. Alaska, filed A u gust 3, 

1982) . Our d e f e n s e  is b a s e d  on the fact that the re sidency of

college students is d i f f icult to determine, since their physical

abode once they have e n tere d college almost u n i v e r s a l l y  is on or 

a d j a c e n t  to the campus they are attending. W h e n  this is coupl ed 

w i t h  the e x t r e m e l y  l i b e r a l  ben efits p r o v i d e d  qualif y i n g  student 

applicants, w e  b e l i e v e  a period of r e s i d e n c 3' longer than one year 

is defensible.

S i m i l a r  c onsideratio ns apply to commer c i a l  fishermen. 

F i s h e r m e n  c o m pri se a highly m o b i l e  population. Alaska's 

fisheries a t t r a c t  residents of m a n y  states who, of necessity, 

must spend a c o n s i d e r a b l e  amount of time in Alaska. W h i l e  here, 

it is quite easy  to o b t a i n  many  of the n ormal indicia of A l a s k a  

residence: housing, m a i l i n g  address, v oter registration, driv-
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er's license, etc. F o l l o w i n g  repeal of the personal income tax,- 

there are few n e g a t i v e  consequences a t t ached to declaring A la ska 

residency.

Finally, the comme rcial fishing loan p r o g r a m  is e x­

tremely a t t r a c t i v e  to prospe c t i v e  fishermen. The interest rate 

on loans under the p r o g r a m  m a y  not exceed 10% percent. AS 16.10- 

.320(a)(2). M o r e  importantly, a loan to a qu alifying Alaska r e s­

ident u n d e r  AS 16.10.333 is the only legal w a y  to finance the 

p u r c h a s e  of a limited entry permit using the permit itself as 

c o l l a t e r a l  for the loan. 9/ AS 16.43.150(g). W i t h  the price of 

l i mited entry permits ranging as h i g h  as $250,000 and up, the d e­

sir a b i l i t y  of u sing the permit itself as collateral is obvious.

These co nsideration s m a y  m a k e  it perm is s i b l e  for the 

state to require m o r e  than a one-year  durational residency r e­

quirement. W e  w i l l  have more guidance on this q u e stion following 

a d e c i s i o n  in A n d r e s s . However, w e  b e l i e v e  that the five-year 

d u r a t i o n a l  r e s i d e n c y  requirements in AS 16.10.310(a)(1) clearly 

are u n c o n s t i t u t i o n a l  and cannot be d e f ende d in the absence of

9/ AS 4 4 . 3 1 . 2 2 0 ( a ) (20) authorises the A l a s k a  C o m m e r c i a l  Fishing 
a n d  A g r i c u l t u r e  Bank ("CFA3") to make loans to five-year r e s i­
dents w i t h  at least one year of experience in com mercial fishing. 
However, we u n d e r s t a n d  that CFA3 is not m a k i n g  such loans at this 
time. The f i v e - y e a r  eligib i l i t y  r e q u i r e m e n t  in AS 44.31- 
.2 2 0 ( a ) (2 0 ) suffers the same constit utional defect as the r e­
qui r e m e n t  in AS 16.10.320(a)(1). We are sending CFA3 a copy of 
this opinion, s u g g e s t i n g  that legislative c o n s i d e r a t i o n  of AS 
15.10.320 (a)(1 ) also er.comoass the e l i g i b i l i t y  recuirement 
AS 4 4 . 3 1 . 2 1 0 ( a ) (20).
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some compelling reason. 10/
III. EFFECT OF OPINION

As set out above, it is our conclusion that the five-

year durational residency requirements in AS 16.10.310(a)(1)

clearly are unconstitutional. The remaining question is what 

effect our opinion should have on you* administration of the p r o­

gram.

We recently unde rtook a thorough review of this q u e s­

tion. Following that review, we concluded that three courses of 

action are possible. First, if we believe there is a significant 

probability that the statute would be found constitutional if 

challenged in court, the agency charged with administering the 

statute should continue implementing it. Under these c i r c u m s t a n­

ces, we believe the legislative will, as expressed in the s t a t­

ute, should be followed by the executive branch unless and until

the statute is ruled unc onstitutional by the courts.

Second, if a good faith argument can be made that the 

statute is constitutional but we believe it probably w o u l d  be 

held unconstit utional if challenged in court, we will so state 

and, if appropriate (i.e. subject to practical considerations

10 / The three-year durational residency requirement for running 
tor state legislature was up held in Gilbert v. State, 526 P . 2d 
1131 (Alaska 1974) on the ground that the state had a compelling 
interest in ensuring the candidate is exDosed to his prospective 
constituents and legislators are familiar with the diverse c h a r­
acter or the stare. Mo such compelling state interests are p r e­
sent here.
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of office priorities and resource a v a i l a b i l i t y ) , seek leave to 

file an actio n u n d e r  article III, section 16 of the A l a s k a  C o n­

stit u t i o n  11/ to o b t a i n  a j u d icial d e t e r mination of the statute's 

constitutionality.

However, w h e r e  no good faith argument can be made that 

the statute is constitutional, we believe it is the obligation of 

the a t t o r n e y  general to say so and, as the legal advisor to the 

g o v e r n o r  and other state officers, AS 44.23.020(a), to direct 

that the p r o g r a m  be shut down.

V e r y  rarely w i l l  it be imposs ible to ma ke a good faith 

a r g u ment that a statute is constitutional. However, we b.elieve 

the fiv.e-year d urati onal r e s i d ency r equireme nt in AS 16.10- 

.310(a)(1) is one of those rare exceptions. We reach this c o n­

clusion  on the basis of the thorough case law review u n d e r t a k e n  

above. Durat i o n a l  residency requirements longer than one year

1 1 / That p r o v i s i o n  provides in part that the g o v e r n o r  "may, by 
a p p r o p r i a t e  court action or p ro ceeding b r o u g h t  in the name of the 
State, enforce c o mpliance w i t h  any c o n s t i t u t i o n a l  or legislat ive 
mandate, or res train v i o l a t i o n  of any c o n s t i t u t i o n a l  or l e g i s l a­
tive power, duty, or right by any officer, department, or agency 
of the State or any of its p o l i tic al subdiv i s i o n s . "  The intent 
of the section was to give the g o v ernor all the po wer n e c e s s a r y  
to prevent subord i n a t e  officials from acting in an
u n c o n s t i t u t i o n a l  m a n n e r  or contrary to statute. 3 A l a s k a  Const.
Conv. Min. 1986, 2022. In such an action, of course"! the central
inquiry is the legality of the q u e s t i o n e d  activity (here,
a p p l y i n g  the fiv e-year durational residency  requirement). Under 
this provision, the effect of a r e f e r e n d u m  repeal of the E l ected 
Public Officer s Retirm ent S y ste m (EPORS) was tested in State ex
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have b e e n  u p h e l d  as constit utional only under exceptional c i r c u m­

stances. The U n i t e d  States Supreme Court struck down a four-yea r 

durati o n a l  r e s i d e n c y  r equiremen t for h i g h l y  m obile college s t u­

dents in Vlandis v. K l i n e , s u p r a . A  three-yiar durational r e s i­

dency r e q u i r e m e n t  for fishing licenses was struck down on equal 

p r o t e c t i o n  grounds in M a s s e y  v. A o o l l o n i o , s u p r a . J u sti ce 

R abin owitz of the A l a s k a  Supreme Court had no difficul ty in f i n d­

ing a thr ee - y e a r  durational  re sidency r e quirement for a grant of 

state land u n c o n s t i t u t i o n a l  in Thomas v. B a i l e y , supra (concur­

ring o p i n i o n ) .

A  good faith argument can be made that a d urational 

r e s i d e n c y  requirement less than four years but more  than one year 

is c o n s t i t u t i o n a l  for the grant of state m o n e t a r y  benefits for a 

highly m o b i l e  group such as college students or commercial f i s h­

ermen. However, this does not m e a n  that you can continue to i m­

plement the p r o g r a m  b ut w i t h  a shorte r durational reside ncy r e­

qui r e m e n t  than the five years s p e c ified in AS 16.10.310(a)(1). 

If that change is to be made, it must be made by the legislature. 

The a t t o r n e y  general, like the courts, has no a u t h o r i t y  to r e­

writ e  the law. The A l a s k a  Constitution, article II, section 14, 

clearly vests the power to pass legislation in the legislature, 

not the e x e c u t i v e  branch.

Moreover, we do not b e l ieve you can continue to imole- 

ment the p r o g r a m  with only a minimal residenc y r equi rement (i.e.,
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30 days), as o p posed to the f ive-year d urati o n a l  r e s i dency r e­

quir e m e n t  as enacted by the legislature. Th at w o u l d  require a 

finding that the five- y e a r  r e q u i r e m e n t  is severabl e from the rest 

of the statute. U nder L v n d e n  Transport, Inc. v. S t a t e , 532 P. 2d 

700 (Alaska 1975), a two-step test for s e v e r a b i l i t y  is required. 

First it must appear that legal effect  can be given  to the r e­

ma i n d e r  of the statute a fte r the o f f e n sive p r o v i s i o n  is stricken. 

Here, the statute clearly car. b e  g i v e n  legal effect if the five- 

year durationa l r e s i dency require ment is removed.

the p r o v i s i o n  to stand if the o f f e n s i v e  p r o v i s i o n  was struck. W e  

be lieve the answer to this inquiry is not clear. W e  r e c o g nize

as cont a i n i n g  the following language: "If any p r o v i s i o n  of this

Act, or the a p plicat ion thereof to any person. or c i r c u m s t a n c e  is 

h e l d  invalid, the r e m a inder of this Ac t and the a p p l i c a t i o n  to 

other persons or circumstan ces shall not be e f f e c t e d  thereby." 

However, the A l a s k a  Supreme Court stated in L v n d e n  T r a n s p o r t  

that AS 01.10.030 creates only a w e a k  p r e s u m p t i o n  in favor of 

severability. Given the h i g h l y  m o b i l e  n a ture of fishermen, the 

ease w i t h  w h i c h  traditional indicia of r e s i d e n c y  can be obtained, 

the lack of adverse cons equences to e s t a b l i s h i n g  such m i n i m u m  

indicia, and the extreme a t t r activ eness of the program, we cannot

Second, it m u s t  a p p e a r  that the l egisl a t u r e  intended

that AS 01.10.030 provides in part that laws are to be c o n s t r u e d



@

D.A. Hostak, D i r e c t o r  Nove mber 26, 1932
Div. of Business Loans & Veterans A f f a i r s  Page 25
Dert. of C o m m e r c e  & E c o n o m i c  D e v e l o p m e n t
366-161-63

some durat i o n a l  r e s i d e n c y  requirement.

As a result, w e  b e l ieve you. h a v e  no choice but to shut 

down the c o m m e r c i a l  fishin g loan p r o g r a m  u n d e r  AS 16 .10.30Q--16- 

.10.370. No f u r t h e r  loan commitments should be grant ed under 

that p r o g r a m  f o l l o w i n g  your receipt of this opinion. 12/ W e  are 

p r o v i d i n g  copies of this o p i n i o n  to G o v e r n o r  H a m m o n d  and G o v e r­

no r - e l e c t  Sheffield, and w i l l  urge them to take w h a tever  steps 

are n e c e s s a r y  to bring this m at ter to the atten tion of the T h i r­

teenth A l a s k a  L e g i s l a t u r e  w h i c h  w i l l  be conv ening early next 

year.

If y o u  h a v e  f u rther questions, p lea se contact .us at 

your convenience.

Sincerely,

//W i l s o n  L. C o n don 
A t t o r n e y  General

W L C :G T K :dim

cc: G o v e r n o r  H a m m o n d
G o v e r n o r - E l e c t  S h e f f i e l d
A l a s k a  C o m m e r c i a l  Fishing A g r i c u l t u r e  Bank

1 — / Loan commitmen ts a l r e a d y  ade' s h o u l d  be h o n o r e d  to avoid 
undue h a r dshi p to chose w h o  have c h a n g e d  c i r cumstance s in r e l i­
ance on those commitments.
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December 6 , 1982

D.A. Hostak, Director 
Division of Business Loans 

and Veterans Affairs 
Department of Commerce 

and Economic Development 
Pouch D
Juneau, A laska 99811

In a November 26, 1982 opinion, this office concluded

that the five-year durational residency requirements for c o m m e r­

cial fishing loans in AS 16.10.310(a)(1) clearly are u n c o n s t i­

tutional, that no good faith defense of the requirements could be 

advanced if they wer e challenged in court, and that the r e q u i r e­

ments were not severable. As a result, we concluded that the 

Department of Commerce and Economic Development, Division of B u s­

iness Loans and Veterans' Affairs, had no choice but to suspend 

the progra m until the legislature had -an opportunity to amend the 

enabling legislation.

Governor Sheffield asked us to review the conclusions

of that opinion to determine whether the program legally can be

Re: Co nstitutionality of Residence
Requirement for Fishing Loans 
(AS 16.10.310).
Our file 366-161-83.

Dear Mr. Hostak:
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r e i n stituted b e twe en n o w  and the time the legislature has an o p­

portunity to address the p r oblem created by the five-year d u r a­

tional residency requirement. Governor Sheffield's request 

stemmed from a strong desire to minimize the adverse consequences 

resulting from suspension cf the program at this time. 1/
In response to the governor's request, w e  have u n d e r­

taken a thorough r eview of the November 26, 1982 opinion. F o l­

lowing that review, we r emain satisfied that two of the c o n c l u­

sions r e ach ed in that cpinion are correct: (1) the five-year

durational residency requirements are unconstitutional; and

(2 ) no good faith defense of those requirements could be advanced 

if they were challenged in court.

However, we are not as certain about the conclusion 

regarding the severability of those requirements from the r e­

mai nder of the statute. Under Lvnden Transport. Inc. v. S t a t e , 

532 P . 2d 700 (Alaska 1975), a two-step test for severability is 

employed. First, it must appear that legal effect can be given 

to the remair.der of the statute after the offensive provision is 

stricken. Here, legal effect certainly can be given to all three 

subparagraphs of AS 16.10.310(a)(1) if the words "of five 

years" are deleted from each subparagraph. If those deletions

1J  This time period -- i.e. , between Th anksgiving and early 
spring —  is__ the fishing off-season. Accordingly, it is the b u s­
iest time of year for financial transactions most directly i m­
pacted by a suspension of the commercial fishing loan program.
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are made, the eligibility requirement in general w o u l d  be that 

applicants "have been state residents for a continuous period [OF 

FIVE YEARS] immediately preceding the date of application for a 

loan." AS 16.10.310(a)(1)(A) (material in brackets deleted).

The second element of the Lvnden Transport test is that 

it must appear the legislature intended the remainder of the 

statute to stand if the offensive provision was stricken. In AS 

16.10.300, the legislature declared the policy underlying the 

commercial fishing loan program: "It is the policy of the state,

under secs. 300-370 of this chapter, to promote the rehabilita-

i
tion of the state's fisheries, development of a predominantly 

resident fishery, and continued maintenance of commercial fishing 

gear and vessels throughout the state by means of long-term low 

interest loans." Neither the rehabilitiation of the state's 

fisheries nor the continued maintenance of commercial fishing 

gear and vessels is related, either directly or indirectly, to a 

durational residency requirement. If the five-year durational 

residency requirement is no*, severable and the program must be 

suspended as a result, these legislative purposes clearly will be 

thwarted. We believe the presence of legislative purposes w holly 

unrelated to the durational residency requirement may be viewed 

as evidence that the legislature intended the remainder of the 

statute to stand if the durational residency requirements were 

stricken.
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Moreover, the express legislative purpose of promoting 

development of a predomin ately resident fishery and the implied 

legislative purpose of ensuring that only b o n a  fide state r e s i­

dent commercial fishermen qualify for commercial fishing loans 

both can be accomplished quite easily without a statutory five- 

year durational residency requirement. Without that requirement, 

eligibility still w o uld be limited by statute to those who "have 

been state residents for a continuous period" —  i.e., bona fide 

Alaska residents.

In other words, all of the legitimate legislative 

purposes underlying both the statutory commercial fishing loan 

program as a whole and the specific five-year durational 

residency requirements can be satisfied even if the five-year 

requirements are severed. As a result, we believe it is 

reasonable to conclude that the legi lature would have intended 

the remainder of the statutory commercial fishing loan p r ogram to 

stand if the unconstitutional five-year durational residency 

requirements were stricken.

Accordingly, unde r Lyndon T r a n s p o r t , the offensive 

five-year durational residency requirement can be found s e v e r­

able. We believe that is the result the Alaska Supreme Court 

would reach if the question was presented to it. As a result, we 

believe you should reinstitute the program under AS 16.10- 

.310(a)(1), but without the five-year durational residency re-
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quirement. That conclusion is supported by AS 01.10.030, the 

state's general severability clause 2/, whic h the Alaska Supreme 

Court views as es tablishing at least a w e a k  presu m p t i o n  in favor 

of severability. Williams v. Z o b e l , 619 P . 2d 422 (Alaska 1980).

Once the five-year durational r e s i dency requirements 

are severed, the statute then requires only that applicants have 

been state residents for a continuous period immediately prior to 

applying for a loan as an objective test of residency. To e s t a b­

lish a legally defensible objective standard for the length of 

the statutorily r e q uired  continuous period of residency, we b e­

lieve the Department of Commerce and Economic Development should 

adopt emergency regulations under AS 16.10.310(a)(3) and AS 44- 

.62.250.

The length of any period of residency required by such 

regulations should be w ithin a range which could be defended in 

court. Under the cases cited in the November 26, 1982 opinion, 

30 days clearly w o u l d  be permissible. One year almost certainly

2/ AS 01.10.030 provides:

Any law heretofore or hereafter enacted by the 
Alaska Legislature which lacks a severability 
clause shall be construed as though it contained 
the clause in the following language, "If any p r o­
vision of this Act, or the application thereof to 
any person or circumstance is held invalid, the 
remainder of this Act and the application to other 
persons or circumstances shall not be effected 
[sic] thereby."
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w o u l d  be permissible. A  good faith argument could be made that 

two years is permissible  becaus e of the highly transient n ature 

of fishermen, although  it is more likely than not that a two-year 

durational residency requirement w o u l d  be found unconstitutio nal 

if challenged in court. To assist your depav ment in adopting 

the n e c e ssary emergency r e g u l a t i o n s , we are attaching a draft 

finding of emergency, order of adoption, and amended regulation 

conforming to the. requirements of AS 44.62.250. 3/

We are aware that the A laska Supreme Court has a c k n o w l­

edged the doctrine of separation of powers. See e.g., Bradner v. 

H a m m o n d , 553 P . 2d 1 (Alaska 1976); Public Defender Agency v. S u­

perior C o u r t , 534 P . 2d 947 (Alaska 1975). Under that doctrine, 

some might criticise a policy under whic h the attorney general 

concludes that constitutio nally offensive provisions are severed 

under the Lvnden Transport analysis with che executive branch 

then proceeding to implement the remainder cf the statute. 4/ It 

apparently was for this reason -- i.e. that severing the c o n s t i­

tutional portion of the statute could be viewed as impermissible

2 _ /  Your department must then follow the additional steps 
outlined in the Drafting Manual for Administrative Regulations. 
See checklist on pp. 12-13 and chapter 5.

4/ This is precisely what h a p pen ed when this department p r o­
posed to settle a court challenge to the state's longevity bonus 
p r o g r a m  by severing the program's unconstitutional residency r e­
quirements and establishing a one-year durational residence r e­
quirement in their place.
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legislating by the executive b r a n c h  -- that former A t t o r n e y  

General Condon c oncluded that y o u  had no choice but to suspend 

the p r o g r a m  pending  a legislative solution.

However, in the e x t raordinary  situation w h e r e  a s t a t­

utory requirement clearly is uncons t i t u t i o n a l  and cannot be d e­

fended in court, I believe the b e t t e r  result is for the l e g i s l a­

tive will expressed in the overall statutory scheme to be i m p l e­

men t e d  w i thout the constitutionally offensive provisions if they 

can be severed under the Lvnden Tr ansport analysis. This gives 

the executive b ranch much  more flexibility w h e n  the legislature 

passes a statute w h i c h  is unconstitutiona l in part. Under a’p o l­

icy where offensive provisions cannot be severed, the difficult 

choice is b e t w e e n  continuing to implement an u n constituti onal 

statute or suspending an entire program. However, if an o f f e n­

sive p r o v ision can be severed, the executive b ranch can implement 

the legislative wi ll in a constitutional manner, thereby s a t i s f y­

ing the pr ogrammatic desires expressed by the legislature w i t h o u t  

running afoul of constitutional constraints.

If the legislature is dissatisfied w i t h  this result, or 

disagrees w i t h  the attorney general's conclusion regarding 

severability, it always has the option of amending the statute or 

repealing it altogether. Ultimately, the legislature must take 

final responsibility for the statutes which govern the state.
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To intrude as little as possible into the legislative 

sphere, G overnor Sheffield has m a d e  it clear that the solution 

outlined above is to b e  an interim solution only. Under AS 44.62- 

.260(a), emergency regulations expire 120 days after they are 

adopted. At that time, if the legislature has n o t  addressed the 

.problem p r e s ented by the u n c o n s t itut ional five-year durational 

residency requirements, the p r o g r a m  should again be suspended.

We are sending copies of this opinion to Senator 

Kerttula and Representative Hayes to ensure rhat the legislature 

has notice that the program w i l l  be suspended upon expiration of 

the emerge-.cy regulation if there is no legislative action before 

then. Consequently, the legislature will have to act if it d e­

sires the program to continue b e y o n d  the expiration date of the

emergency regulation.

The administration is considering proposing legislation 

to remedy this problem, although no decision has been made in 

that regard. However, any permanent solution to the problem c r e­

ated by the u nconstitutional five-year durational residen.-.y r e­

quirement in AS 16.10.310(a)(1) must be provided by the l e g i s­

lature. The interim solution outlined above is simply a p r a g­

matic approach to solving the p r oblem temporarily to avoid the 

considerable hardship immediate suspension of the program would 

work on the commercial fishing industry while the legislature 

considers this matter.



D.A. Hostak, Director December 6 , 1982
Division of Business Loans & Veterans' Affairs Page 9
Dept, of Commerce & Economic Develooment 
366-161-83

We w i l l  be happy to w o r k  wi th you in putting this s u g­

gested i n t e r i m  solution into practice.

A t t o r n e y  General

N C G : G T K : d i m  

A ttachment

cc: Senator Jalmar Kerttula
Representative Joe L. Hayes
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FROM: M a r k  K. J o h n s o n  
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. -meau, A laska 99811

Subjects: P r o posed legislation r e g a r d i n g  (a) Commercial Fishing Loan 
Act and (b) Fishermen's M o r t g a g e  and Note Fund.

Each of these programs was ident ified b y  the Attorney  General in his 
letter of S e p t e m b e r  1, as posing c o n s t i t u t i o n a l  problems because of 
d urational r e s i d e n c y  requirements. A f t e r  some r e s e a r c h  and reflection 
it was d e t e r m i n e d  that attempts to cure the problems w i t h  these*’ 
programs should be simple rather than complex.

In the Comm ercial F i s h i n g  Loan Act, AS 16.10.310-16.10.360, the 
D e p a r t m e n t  of Co mmerce is given the a u t h o r i t y  to m a k e  loans to 
indivi dual c ommerc ial f ishermen and eligible b usiness ventures 
for "the repair, r e s t o r a t i o n  or u p g r a d i n g  of existing vessels and 
gear, for the. p u r c h a s e  of entry permits and gear- and for the 
c o n s t r u c t i o n  and p u r chase of vessels.,.". The p r o g r a m  also imposed 
a five year continuous re sidency r e q u i r e m e n t  for eligi b i l i t y  for 
these loans.

The p r o p o s e d  legi sl a t i o n  would delete the five year r esidency 
r equirement  entii 'ly but expand a r e q u i r e m e n t  that an applicant 
have a c t i v e l y  p a r t i c i p a t e d  in the fishery from one out of the last 
five years to three out of the last five years. Inasmuch as ‘•.here 
is no r e s i d e n c y  r e q u i r e m e n t  for the h o l d i n g  of a limited entry 
permit or on p a r t i c i p a t i o n  in the fishery as a c r e w m e m b e r , this 
m ay be a appro p r i a t e  response.

L e g i s l a t i o n  crea t i n g  the Fishermen's M o r t g a g e  and Note Fund, AS 
16.10.650-16.10.720, also imposed a five year durationa l residency 
requi r e m e n t  on applicants for chat program. The proposed legislative 
response w o u l d  also delete this r e quiremen t from the lav;. But at 
the same time, the response would impose u p o n  an applicant the 
b u rde n of e s t ablis hing that "he is likely to contribute to the 
economic stability of the state".



My u n d e r s t a n d i n g  of the ODinion of the U.S. Suoreme Court in
Zobel V. W i l l i a m s .  J J . S *  , 72 L Ed 2d 672,* (1982), is that
tne r m p o s i t x o n  or sucn a r equi rement is acceptable. Such a 
r e q u i r e m e n t  does not suffer from the defect of b e i n g  only 
b a c k w a r d  looking but is rather, o n l y  concern ed w i t h  the present 
and the future. I b e l i e v e  acco rd i n g l y  that such a r equirem ent 
is a "legit i m a t e  state purpose". See the o p i n i o n  of Just ice 
Br e n n a n  at 72 L Ed 2d 6*72, at 684.

These last two p iece s of proposed l egislat ion represent the final 
areas in w h i c h  legislative action is a ppropriate  w i t h  the exception 
of the long evity bonus program. T. wi l l  be spending some time 
on that issue to d e t e r m i n e  if some k i n d  of legislative solution 
can b e  fashioned. I expect, however, that the likely conclusion 
is that the p r o g r a m  m u s t  be scraped a ltogether or funded at 
a d r a m a t i c a l l y  h i g h e r  level.



'vSec 1: AS 16.10.310 is amended to read:

Sec. 16.10.310. Powers of the department. (~) The d e p a r t m e n t  may

(1) m a k e  loans to

(A) in dividual commer cial f i s h e r m e n  w h o  have h a d  a crewme mber or 

commercial fishi ng license u n d e r  AS 16.05.480 or a permit u n d e r  AS 

16.43.010-16.4 3,380 for any three of the past five y e a r s - a n d  vho 

actively p a r t i c i p a t e d  in the fishery during that period, for the 

repair, r e s t o r a t i o n  or u p g r ading of existin g vessels and gear, for 

the p u r ch ase of e n t r y  permits and gear, and for the c o n stru ction and 

purchase of vessels; and

(3)c o r p o r a t i o n s , partnersh ips or joint  ventures, 100 per cent of 

‘which are o w n e d  by individual commerical  f i s h e r m e n  who have h a d  a 

c rewmember or commercial  fishing license under AS 16.05.480 or a permit 

under AS 16 .43. 0 1 0 - 1 6 , 4 3 . 3 8 0  for any three of the last five years, 

and who a c t i v e l y  p a r t i c i p a t e d  in the f i s h e r y  during that period, for 

the repair, r e s t o r a t i o n  or u p g r a d i n g  of existing vessels and gear, 

for the purch a s e  of gear, and for the c o n s t r u c t i o n  and purchase of 

v e s s e l s ;

(2) d e s i gn ate agents and delegate its powers to them as necessary;

(3) adept rules and r e gulations n e c e s s a r y  to carry o u t  its functions;

(4) e s t a b l i s h  a m o r t i z a t i o n  plans for r e p a y m e n t  of loans, which may 

include extensions for poor fishing s e a s o n s ;

(5) enter into -..'eements w i t h  p r ivate  lending institutions, other 

state agencies agencies of the federal governme nt to carry out 

the purposes of AS 16.10.300-16.10.370.

(b) The dep art m e n t  shall consult w i t h  the D e p a r t m e n t  of Fish and 

Game on regulations and procedures e stabli shed u n d e r  AS 16.10.010- 

16.10,720.



Sec. 16.10.680. E l i g i b i l i t y  for loans . (a) The c o m m i s s i o n e r  may 

p u r chase a m o r t g a g e  or note u n d e r  AS 16.10.660(b) if it secures a 

loan to an individual who meets one of the r e qu irements of (b) of 

this section and who

(1) does not q u a l i f y  for a loan for the purposes d e s c r i b e d  in 

AS 16.10.670 under a state loan program;

(2) has not p r e v i o u s l y  p a r t i c i p a t e d  in the loan p r o g r a m  

establi shed in AS 1 6 . 1 0 . 6 5 0 - 1 6 . 1 0 . 7 2 0  or in any o t h e r  state loan 

p r o g r a m  for the purposes desc ribed in AS 16.10.670; and

(3) meets the guidelines es tabl i s h e d  b y  the c o mmis sioner to 

determine w h e t h e r  the applican t is r e a s o n a b l y  likely to succeed  as 

a commerc ial fish erman and be able to r epay the loan.

(b) In addition to the r e q uir ements of (a)(l)-(4) of this section, 

the commisioner m a y  p u r c h a s e  a m o r t g a g e  or note u n d e r  AS 16.10.660(b) 

only if it secures a loan to an individual w h o  d e m onstrates under 

guidelines establ i s h e d  by the c o m m i s s i o n e r  that he is likely to / 

contribute to the economic s tability of the state and

(1) because of his lack of tr aining or the lack of employment 

opportunties in the area in w h i c h  he resides, he does not have 

oc cupationa l opportunities av ailable to him other than commercial 

fishing; or

(2) he is e c o n o m i c a l l y  dependent on commercial fishing for a 

livelihood and commercial fishing has b e e n  a traditional w a y  of life 

for h i m  in Alaska.

(c) The c o mmissione r m a y  not refuse to pu rchase a m o r t g a g e  or note 

from a private financial in stit u t i o n  under AS 16.10.660(b) solely 

because the applicant for the loan does not have a credit history.

(d) In d e termi ning w h e t h e r  the appli cant is r e a s o n a b l y  likely to be 

able to repay the loan under (a)(4) of this section, the private 

financial institutio n shall consider the applicant's income from 

commerical fishing and from other sources.

Sec. 1: AS 16.10.680 is amended to read:



F I N D I N G  O F  E M E R G E N C Y
The Department of Commerce and Economic Development finds that an 
emergency exists and that the at tached amendment is nece s s a r y  for 
the immediate preservation of the public peace, health, safety,
or general welfare. A  statement of the facts constituting the
emergency i s :

1. In a November 26, 19^2 opinion, the Department of Law
concluded that the tive -year durational resi dency r e­
quirements for commercial fishing loans in AS 16.10- 
.310(a)(1)(A), (B) and (C) are unconstitutional.

2. In a December 6 , 1982 opinion, the Department of L a w
concluded that the five-year durational residency r e­
quirements for a commercial fishing loan are severable 
from the remainder of the statutory program.

3. The commercial, fishing loan p r o gr am was initially e n­
acted in 1972. Since that time, it has b ecome  very 
important to the c ontinued viability of the commercial 
fishing industry in.Alaska. In addition to providing 
financing for vessels and gear, the commercial fishing 
loan program provides the only m e c h a n i s m  for financing 
the purchase of limited entry permits using the permits 
as collateral. If the program is suspended, it will 
work an immediate and considerable hardship on the 
commercial fishing industry in Alaska. Therefore, 
03 AAC 80.100 must be amended to remove the requirement 
that an individual be a five-year resident to qualify
for a commercial fishing loan for the immediate p r e s e r­
vation of the general w e lfar e of the industry.

A. The Department of Law concluded that the five-year d u r­
ational residency requirement in AS 16.10.310(a)(1)(A),
(B) and (C) was intended to ensure that only bona fide 
residents of Alaska qualify for commercial fishing 
loans. The legislature has not funded this department
with a sufficient staff to make individual inquiries of
each applicant for a commercial fishing loan to d e t e r­
mine on an individualized basis w h ether that applicant
is in fact a bona fide resident of Alaska and, at the 
same time, to make the necessary evaluation of an a p­
plicant's financial situation for purposes of obtaining 
a loan. As a result, some legally permissible s c r e e n­
ing requirement to test the bona fides of residency 
must be adopted.

5. The Department of Law informs us that a one-year d u r a­
tional residency requirement almost certainly is c o n­
stitutional when a fundamental right or basic ne cessity 
of life is not involved, and that eligibility to apply 
for a commercial fishing loan is not a fundamental 
right nor a basic necessity of life.



A D O P T I O N  ORDER

Under authority of AS 16.10.310(a)(3), the regulation is ther e­
fore adopted as an emergency regulation to take effect i m m e d i a t e­
ly upon filing by the lieutenant governor as provided in 
AS 44.62.180(3).

DATE: December 7, 1982
Juneau, Alaska

Richard A. Lyon, Commissioner . 
Department of Commerce and 

Economic Development

FILING CERTIFICATION

I, Stephen Alan McAlpine, Lieutenant Governor for the State of 
Alaska, certify that on December 7, 1982, at ,m. . I
filed the attached regulations according to tfKe provisions of 
AS 44.62.

<9

Stephen Alan  McAlpine 
Lieutenant: Governor



3 AAC 80.100. D E F I N I T I O N  OF T E R M S . Unless the context 
requires otherwise, in this chapter and in the forms and i n­
structions of the commissioner

(11 ) "resident" means a corporation, partnership 
or limited partnership 100 percent of w hi ch is owned by a 
r esident^commercial fisherman or an individual who, except 
for brief intervals, periods of military service, or a t t e n­
dance at an educational or training institution has resided 
in the state for one year [FIVE YEARS]; "residence" is d e t e r­
mine d  by wh ere the individual

(A) is regis t e r e d  to vote;

(B) maintains his permanent place of abode;

(C) files his tax returns;

(D) registers or licenses his personal p r o p­
erty, including but not limited to cars, boats, trucks 
and trailers;

(E) is licensed to drive; and

(F) maintains bank accounts, savings a c­
counts, lines of credit and other financial r e l ation­
ships. (Eff. 9/26/76, Reg. 59; am 5/16/81, Reg. 78; 
am I I ,  Reg. )

Authority: AS 16.10.310
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