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HB 126
Fiscal Mote
- Analysis

The liability of aircraft owners or operators for
. personal injury or death to guest passengers and the limitation
thereof, 1is a natter between private parties. Such matters,
unless they involve social concerns for which the state has
provided some form of statutory protection, generally do not
involve the Department of Law. Consequently, no fiscal 1impact
will occur to the department®"s operations.



PATRICK M.ROOQOEY DURING SESSION
2271 MONTCLAIRE CT POUCH V
ANCHORAGE. AK 99503 JUNEAU. AK 99811
(907)465-3717
ALASKA STATE SENATE

June 8, 1983

T0 : Senator Dick Eliason
Chairman, Senate Labor & Commerce Committee

FROM: Senator Patrick Rodey

RE : House Bill 126 (Aircraft guest statute)

I am enclosing a copy of the letter and enclosed materials
I just received from Bernard Kelly regarding House Bill 126.

| wanted to bring this information to your attention to
include in any further committee deliberations on HB 126.

Enclosures



LAW OFFICES

Kelly S Luce
A PROFESSIONAL CORPORATION

BERNARD P. KELLY
LAMES LUCE 1015 WCST SEVENTH AVENUE
GREGORY J.GREBE ANCHORAGE, ALASKA 99501

(907) 279-9571

June 2, 1983

Senator Patri ‘k Rodey
State Senate
Juneau, AK S-Strpi

Dear Senatedr

I am enclosing a package of materials which was
generated by Michael Schneider to the House Judiciary
Committee on House Bill 126 (the Aircraft Guest Statute).
The thesis of these documents is to show that this passenger
bill would be unconstitutional.

We believe that ther= are other reasons for defeat—
ing this bill. It is like MICA where there may be unaffordable
insurance coverage. I am sure it can be established that
the 1insurance 1is too high because writing individual coverage
for certain typ-as of risks is something rhe insurance industry
doesn"t like to do and therefore they charge inordinant
premiums for such situations. I think a better solution can
be found than taking away people®s rights. If the guest
passenger statute were passed, there are many situations,
such as people who pay for part of the gas for the airplane
ride or who make a business arrangement of some kind with the
pilot, such as a salesman and accountant or lawyer and

client, etc., which situations avoid the guest statute.
Private pilots who want the legislation are seeking a liability
picture where they don®"t have to pay for any insurance. Yet,

to my way of thinking, this is a trap for the pilot because

the guest statute might be avoided on one of the basis outlined
above or the statute might be held unconstitutional. Pilots

in those situations would be lulled into a false sense of
security and as a result could lose their personal assets.

In the meantime, the victims, widows and survivors
of deceased passengers in air rafts may have to be demeaned by
going on welfare or public assistance. This legislation treats
them as an underprivileged class as compared to victims in other
types of vehicular accidents, such as boats and cars.

We would like to be kept apprised regarding a hearing
on this bill. I will arrange to either be personally present
or have a knowledgeable fellow attorney come down to argue
against this legislation.



Senator Patrick Rodey
June 2, 1983
Page Two.

Thank you for any information you can provide us
on hearings, time tables and the like.

Very truly yours,

KELLY, LUCE & GREBE

BPK/11Inm

Enclosures
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Ahca Code

MICHAEL J.SCHNEIDER 277_ .51
ANCHORAGE. ALASKA 95501
April 14, 1983
Joseph Brewer
Staff Counsel
House Judiciary Committee
Pouch V
Juneau, AK 99811
Re: House Bill 126 (Aircraft Guest Statute)
Dear Joe:
As 1 mentioned 1in our jhone conversation the other day, the

above bill males

cl 1l for personal injury or
tc be terrible public policy
ever, in a position
in any given aircraft.
decisions regarding weather,
capabilities of the aircraft
the pilot no matter what the
matter might be.

of this type has
The First

Legislation
number of states.
refer to deal

1. Messiner v. Ker, 524
guest sta .ute held
2. Longnecker v.
(Mich. 1975), exception
of gross

unconstitutional.

for

it necessary for
aircraft to prove the pilot was grossly
intoxicated before that passenger

to assess the
Indeed,

specifically with airplane

negligence or wilful

a passenger 1in a private
negligent or

a successful
would appear
rarely, if

maintain
death. This bill
as passengers are
risks of any given flight
the control of critical
terrain, and performance

is always 1in of the hands of
passenger®s opinion on the

can

been held unconstitutional 1in a
group of cases that 1 will
guest statutes:

a.rplane

P.2d 536 (ldaho 1974 ),

unconstitutional.
Noordyk Mooney,
guest passenger

Inc.,.232 N.W.2d 654
requiring proof

and wanton misconduct is

3. Lightenburger v. Gordon, 510 P.2d 865 (Nev. 1973).
Identical constitutional and public policy 1issues are raised
by automobile guest statutes. Automobile guest statutes
have been consistently held unconstitutional by recent
cases:

1. Brown v. Merlo, 506 P.2d 212 (1973),
plaintifr-guest was injured when host"s Jeep crossed

centerline of highwa“®

and collided with

embankment on
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opposite sine of I'Orn; court hold classification which car
guest statute created between those allowed and those denied
recovery Tor injuries due to negligence does not have a
substantial and rational relationship to statute ™ purpose
of protecting hospitality of host driver anc preventing
collusive lawsuits and therefore, as applied to
negligently-injured guest, the guest statute violates -equal
protection guarantees of California and United States
Constitutions; jJjudgment for defendant reversed.

2. Newman v. Coleman, 524 P.2d 541 (ldaho 1974).

3. K.anistee Bank & Trust Co. v. McGowan, -232 N.W.2a
636 (Mich. 1975), to deny guest®s recompense for
negligently-inflicted 1injury, death, or loss cannot be
justified as reasonable means to promote hospitality, foster
gratitude, prevent collusion, perjury or fraud, reduce
insurance premiums, or protect generous drivers fronm
vexacious litigation by ungrateful guests or conniving
hitchhikers.

4. Stanfill v. Powers, 243 N.W.2d 24 (1976), auto
guest statute violative of equal protection clause of
Michigan Constitution.

5. Lakonen v. 8th Judicial District Court, 538 P .2d
574 (Nev. 1975), Nevadals automobile guest statute
unconstitutional as denying equal protection of the laws.

6. McGeehan v. Bunch, 540 P.2d 238 (N.M. 1975),
classifications created by guest statutes, as between those
who are denied and those who are permitted recovery for
negligently-inflicted injuries, do not bear substantial and
rational relation to statute®s purpose of protecting
hospitality of host driver and preventing collusive
lawsuits; statute 1is unconstitutional and void as denial of
equal protection of law.

7. Johnson v. Hassett, 217 N.W.2d 771 (N.D. 1974).

8. Primes v. Tyler, 331 N_.E.2d 723 (Ohio 1975).

9. Nehring v. Russell, 582 P.2d 68 (Wyo. 1973), an
action arising out of injuries sustained by plaintiff while
riding as passenger in vehicle driven by defendant, court
held that Wyoming"s guest statute violates state
constitution which requires "uniform operation of laws;"
reasons for prohibition imposed upon guest from suing host
to promote hospitality and gratuity and to prevent possible
collusion were no longer viable, as party to be protected by
guest statute today 1is insure, not host and jJudicial systenm
is well arned with numerous implements for prevention and
detecton of fraud.

I hope the above convince you, as they have convinced me,
that House Bill 126 suffers from irreparable State and
Federal Constitutional infirmity. As a former president of
the Alaska Academy of Trial Lawyers and the present Chairman
of the Alaska Action Trust, | can assure you and the members
of the House Judiciary Committee that the plaintiff's trial
bar in this State 1is much opposed to this legislation. More



impoitantly, this legislation promotes the interests of a
very limited group of people to the detriment of the public
in general.

T"nanV.s very mucn for your time ana consideration of my
thoughts with regard to this bill.

Sincerely,

MJ S :nh

P.S. Vdriat wonders arrive in the mail!! Since dictating
this, | received (and have enclosed) a comprehensive
treatment of the guest statute issue by an* independent
research group. Hope it helps.
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Michael J. Schneider, Esquire
880 North Street, Suite 202
Anchorage, Alaska 99501

Dear Mr. Schneider:

As you nay know, The Research Group is a firm of 65 specialized
attorneys which provides lawyers across the nation with professional
legal support in the areas of legal research, writing, and analysis.

In addition, and of nore ironediate concern to the Alaska Trial
Lawyer's Association, \* have broad experience in preparing national
and state surveys and other najor studies. For exanple, we researched
and wrote a seven volume study for The Commerce Department evaluating
the status of American products liability law.

We are often commissioned to draft independent, objective stu-
dies of selected legal areas which our clients utilize in presen-
tations to legislative and other governing bodies. Most recently, we
conducted a national comparative study of various components of
Indiana tort law for the Indiana Trial Lawyers Association.

The benefits to your organization of utilizing our attorneys
for such studies are the economies of our service and the persuasive
.weight which attends an independent study performed by a nationally
recognized firm which specializes in legal research and analysis. To
aid you in evaluating the potential usefulness of our "major study"
work product, 1 am enclosing an excerpt from a recently completed
study.

We would be happy to discuss with you ways in which we can be
of assistance to your organization. Please contact me directly
(toll-free 8o00-446-1870) should you desire further information rela-
tive to our services or to receive a cost estimate for a specific
project.

Sincerely,

Edward B. Gerber
Vice President

EBG/ntt
Enclosure



kK 1k
2421 Ity Road, P.0. Box 7187, Charlottesville, Virginia 22906
Telephone Toll Free 800/446-1870, Virginia Attorneys coll collect 804 '977-5690



PREFACE BY THE RESEARCH GROUP, INC.*

The Research Group was commissioned by the Indiana
Trial Lawyers Association to undertake a national, com—
parative study of various components of Indiana tort law.
It was the highest priority of both parties that the study
reflect a thorough, independent and objective analysis of
the pertinent legal authority. Accordingly, this report
accurately states the present status of American jurispru-—
dence concerning the selected areas of inquiry but takes no
stance nor makes any judgments as tc the propriety or

impropriety of the Indiana position.

The Research Group 1is a private corporation of 65
specialized attorneys located in Charlottesville, Virginia.
It is recognized as the nation®"s leading firm in providing
private practitioners, corporate counsel, and attorneys in
government with legal analysis, research and writing.

TEE RESEARCH GROUP
POST OFFICE BOX 7187
CHARLOTTESVILLE, VIRGINIA 22906
TOLL-FREE (800) 446-1870



GUEST STATUTES

I. [Introduction

Single and multi-vehicle automobile accidents long

|

have been a familiar sight on American highways. In most
cases, a person injured in an automobile accident can sue
the person who caused the accident and thereby recover money
damages Tfor medical, property, and other expenses incurred
because of the accident. Hence, in most states, an automo—
bile passenger can sue the driver of his vehicle and recover
damages for any injury caused by the driver®"s negligence.l
in Indiana and five other states, however, special laws pro—
hibit such suits if the passenger was a non-paying guest3 of
the driver, unless the driver®s conduct was so outrageous as
to evidence more than a simple lack of care.3 These laws
typically are referred to as '"guest statues"™ or "guest
rules."4

The divergence of viewpoint-in this area essentially
reflects a fundamental disagreement as to whether the bur—
dens placed on automobile passengers by guest laws are out-—
weighed by the policies guest laws are believed to promote.
This disagreement began shortly after guest laws were Tfirst
created in the 1920s and continues today.5 The dispute as
to the social desirability of guest laws is particularly

reflected in the large number of states which have repealed



or judicially invalidated guest laws approved in earlier
years.®

The following discussion examines 1in more (detail the

present status of automobile guest laws 1in the United
States. As a stajting point, guest laws are viewed
nationally from a historical perspective and the policies
which guest laws were designed to promote are 1identified.
Against this background, the operation of the Indiana guest
statute 1is considered and an attempt to invalidate the sta-—
tute is briefly discussed. Guest laws then are viewed
solely from a midwestern perspective. Finally, a listing is
provided of the current status of guest laws 1in all 50

states.

I1. Commentary

A_. The Development of Guest Laws In The VJnited States

By the ,id-1920s the automobile began to have a con-—
siderable impact on American society.7 Automobile accident
cases began to clog court calen. ars and more ar.d more dri—
vers purchase, automobile liability insurance.® Insurance
companies comj.ained of being presented with a large number
of fradulent claims 1in which a host driver falsely confessed
to "negligence so as to permit . . . [the driver®"s] guest-
presumably a friend or relative- to collect from the host"s

insurance company."® Some authorities also felt that



drivers, threatened by the possibility of lawsuits insti—
tuted by ungrateful guest passengers, mial! refrain fronm
offering rides to others, particularly hitchhikers. As one

commentator has noted:

The jJustification [for guest laws] most
frequently espoused in one form or another
has been the notion of protecting the
hospitable driver from suits by an ungrate—
ful guest. The economic conditions of the
1930"s gave particular force to the hospi —
tality rationale for the guest statutes.
The Depression is credited with causing a
substantial 1increase 1in the number of
hitchhikers on America®s highways. It was
feared that these strangers would take
advantage of generous but unsuspecting
motorists, and thus offend society"s sense
of jJjustice and hospitality.

State legislatures, stimulated by "persistent and
effective lobbying on the part of liabiity insurance
companies,responded to these problems by enacting guest
statutes. The legislatures believed that, by precluding
guest suits for injuries caused by a driver®s ordinary
negligence, passenger-driver 1insurance collusion could be
avoided and the protection of driver hospitality insured.12

In 1927, Connecticut and lowa enacted the Tfirst auto-—
mobile guest statutes.13 By 1939 guest statutes had been
enacted in 29 states.14 In addition, three states created
guest laws through judicial decisions.15 Accordingly, 32

%
states have enforced guest laws at some time.

Since their appearance in the 1920s and 1930s, "guest



statutes have been subject to some praise but a great deal
more criticism." Proponents of guest laws traditionally
have argued that the social importance of promoting driver
hospitality and preventing collusive lawsuits outweighs the
burden placed on guest passengers by the statutes®™ prohibi-
tion against passenger-driver suits. Early critics coun-—
tered by questioning whether guest laws were constitutional.
Pointing out that guest laws treat guest passengers dif—
ferent from other automobile victims, these critics con-—
tended that guest laws "denie[d] to guests in motor vehicles
the equal protection of the laws.?

The United States Supreme Court 1in 1929, however,
rejected this contention in a case arising under the
Connecticut statute.” Notwithstanding this validation, the
Connecticut legislature repealed the Connecticut guest sta-—
tute in 1937.70 qgr*e Kentucky Court of Appeals 1in 1932 also
invalidated the Kentucky guest statute, finding that the
statute violated the Kentucky constitution. More than 20

«
years passed, however, before another court or legislature
invalidated a guest law.”"2

In the late 1960s and the early 1970s, courts and
legislatures 1in an increasing number of states began to re-—
examine the constitutionality and the social desirability

of guest laws. Opponents of the laws questioned whether



guest laws tiuly operated to promote driver hospitality.
These critics denied that the presence or absence of a guest
law actually influenced most drivers®", decisions to offer
rides to passengers.2? They also argued that widespread
social changes wh ;.ch had occurred since the 1930s: parti—
cularly the significantly greater number of drivers carrying
automobile liability insurance in the 1970s than the
1930s- eliminated any possibility of "rider ingratitude."2”"

The guest law critics also questioned whether the
laws could be justified on grounds that they prevented
passengers and drivers from colluding against 1insurance
companies. Even if some fraudulent claims were 1inevitable,
these critics found it unreasonable to prohibit all guest
suits merely because of uhe possibility of fraudulent collu-
sion in some cases* 29

Finding Il.be foregoing arguments persuasive, the
California Supreme Court in 1973 held the California guest
statute to be unconstitutional, finding that the statute's
discrimination against guest passengers could not be
justified on grounds that the statute promoted driver hospi—
tality and prevented collusive lawsuits.26 Following the
California Supreme Court®"s lead, 12 other state supreme

courts struck down their guest laws on constitutional

n7
grounds.



In addition to these court decisions, eight state
legislatures between 1969 and 1979 repealed their guest sta
tutes on policy or constitutional grounds.3® Four state
legislatures, declining to repeal their guest statutes
outright, effectively repealed their guest laws by enacting
amendments which substantially narrowed the statutes®™ scope

Notwithstanding the abrogation or repeal of guest
statutes 1In many states in the 1970s, the courts in other
states rejected constitutional challenges to guest
statutes .30 These courts generally found that the promo—
tion of hospitality and prevention of collusion
rationales3! provided sufficient jJustification to uphold th
guest/non-guest classification created by guest statutes. 33
Although upholding the statutes on constitutional grounds,
the opinions of some of these courts, however, reflect the
beliefs of individual justices that guest statutes are no
longer socially desirable and should be repealed.33

As of November 1982, five states--Alabama, Arkansas,

»
Delaware, |Indiana, and Utah- retain guest statutes in force
substantia.lly as enacted. ” In addition, one state- Geor —
gia- retains a judicially created guest law.35 Four
states- I1llinois, Nebraska, Texas, and Virginia- retain
guest statutes which have been effectively repealed through

amendment.35



B. The Indiana Guest Statute

Originally enacted 1in 1929, the Indiana guest statute
is quite similar to the guest ®statutes enacted by a number
of other states.” The statute provides that a motor
vehicle owner or operator 1is not liable for the
injuries to or death of a guest, while being transported
without payment therefor . . . unless such injuries or death
are caused by the wanton or wilful misconduct of such opera-—
tor . . . [or3 owner . . . ,"38 Hence, where an accident 1is
caused by the ordinary negligence of the host driver, the
driver cannot be held liable to an injured passenger if the
passenger was a non-paying guest of the driver.

The payment requirement has caused some confusion.39
Where a passenger is invited or permitted to ride with a
driver primarily for social rather than business purposes,
the passenger may be deemed a guest even though he has
contributed to gas expenses or otherwise has made some inci—
dental form of "payment™ to the driver. The#ultimate test
is the motive of the driver in inviting or permitting the
passenger to ride. IT the driver = motive was social
companionship, the passenger will usually be considered a
guest despite an incidental payment. Conversely, 1if the

driver expects to obtain some material gain from the

passenger®s presence, the passenger usually will not be con-



sidered to be a guest.40

Once a passenger®"s status as a guest has been
established, recovery is aenird unless the driver®s 1injurv-
causing conduct amounted to "wanton or wilful misconduct.”
"Wilful misconduct primarily encompasses situcitions where a
court finds that the driver "intentionally performed the
dangerously 1injurious act or that he had a design to cause
the injury."41 Wanton misconduct refers to situations where
a driver consciously operates his vehicle with a reckless
indifference to the safety of his guests.4"1 Where a court
concludes that a driver®s conduct amounted to either wanton
or wilful misconduct, an injured guest 1is permitted to bring
suit against the driver.

Thd Indiana guest statute has been challenged as
being unconstitutional 1in that the statute creates two
classifications of passengers- guest and non-guests- who are
treated differently with respect to the right to recover
from host drivers. In Sidle v. Majors,43 however, the
Indiana Supreme Court upheld the constitutionality of the
statute. 44 The court reasoned that the Indiana legislature
had enacted the statut t to promote driver hospitality, to
prevent collusion against insurance companies, and to
prevent the escalation of liability insurance premiums by

insurance companies Tforced to pay out excessive verdicts to



guest passengers.45 <rhe accomplishment of these policies,
the court concluded, tended tc jJustify the different treat—
ment accorded guests and non-guests by the statute.-

Reviewing the Indiana Supreme Court"s decision 1in
Sidle v. Majors, the Seventh Circuit Court of Appeals flatly
disagreed that the Indiana guest statute accomplished any of
the goals 1identified by the Indiana court.46 The Seventh
Circuit accordingly indicated 1its belief that the Indiana
guest statute violated the federal equal protection clause.
Notwithstanding this conclusion, however, the Seventh
Circuit concluded that it was bound to affirm the Indiana
Supreme Court"s decision upholding the statute pursuant to
federal procedural rules.47 The united States Supreme Court
declined to review the Seventh Circuit®s decision.4®
Accordingly, drivers 1in Indiana continue to enjoy the pro—
tection afforded by the Indiana guest statute.

C. The Present Status of Guest Laws 1In the
Midwestern States

Eight of the 11 midwestern states- Illinois, Indiana,
lowa, Kansas, Kentucky, Michigan, Gnio, and Wisconsin- have
enforced guest laws at some time.4"1 Minnesota, Missouri,
and Tennessee have never created guest laws.”

Indiana is the only midwestern state which currently
retains a guest law substantially as originally enacted.

Illinois, 1in a 1971 amendment, modified its guest statute so



that the statute now applies only to hitchhikers.51 anh
other 1l1linois guest passengers are entitled to bring suit
against their host for ordinary negligence.
In direct contrast to Indiana, the state supreme
of the remaining midwestern states which once
ed guest laws have all held these laws to be

unconstitutional.-~ These courts have concluded that the

guest/non-guest classification created by their respectiv
guest statutes violates state and federal equal protection
of the laws guarantees. Applying the truditional equal pro—
tection analysis, these courts generally found that the pro—
hibition of guest passenger suits did not suitably further
the stated objective of guest statutes, i.e., promoting
driver hospitality and preventing collusive lawsuits.

Commenting on the promotion of hospitality rationale,
the Michigan Supreme Court has flatly rejected any notion
that the presence or absence of a .guest statute would affect
a driver®s decision to offer a ride to another:51

In point of fact, the presence or

absence of a guest statute does not affect

the decision of friends and relatives to

ride together an automobile. Drivers

may hesitate t ->ick up hitchhikers, but

not because of potential liability for

negligence, ordinary or gross. Friends and

relatives offer, seek, accept, or decline

rides with each other for reasons quite

apart from the ability to recover for

negligently infliited injury, death or
loss. It is onl after the fortuitous



event of an accident that the existence of
the statute becomes known to most people.
The absence of a guest passenger statute
would not chill hospitality or group
transportation®” any more or less than 1its
existence promotes such activity.

Other courts have pointed to the widespread availability of
automobile Iliability insurance as puncturing the promotion
of hospitality rationale:54

We . . . reject the thesis that a guest
passenger"s lawsuit against his host
constitutes the epitome of ingratitude and
as such ought to be condemned. . . .This
argument 1is not persuasive because wide —
spread liability insurance has largely eli—
minated any notion of "ingratitude" that
may once have adhered to a guest®"s suit
against his host and also because the
deprivation of a guest"s redress for negli—
gence cannot rationally be justified by a
desire to promote hospitality.

, The overwhelming majority of the
automobile drivers in Kansas today have
liability insurance. Furthermore the
modern trend 1is to make mandatory insurance
coverage for all owners of motor vehicles.
This 1is one of the basic concepts of no
fault legislation which has been enacted or
is being considered in practically every
state 1in the nation today. Hence 1t 1is
clear to us that the "hospitality" argument
first advanced in 1930, has no validity
under the facts of life as they exist
today.

The courts typically rejected the prevention of
collusion rationale on grounds of the unreasonableness

inherent in barring all guest claims merely brause of the
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pcssibility that some might be fraudulent:55

We further hold that the "collusion
prevention" jJustification does not provide
a sufficient basis for the ststute's whole—
sale elimination of all automobile guests”
causes of action for negligently inflicted
injuries. The theory behind the "collu—
sion” argument appears to be that the
driver who gives a free ride to a passenger
does so" because of a close relationship
with his guest; because of the presumed
closeness of this relationship, the driver
may Ffalsely admit liability so that his
guest may collect from the driver"s
insurance company. To combat this risk of
potential fraud, the guest statute elimina—
tes all causes of action in negligence for
automobile guests. We believe that it 1is
unreasonable to eliminate causes of action,
of an entire class of persons simply
because some undefined portion of the
designated class may file fraudulent
lawsuits.

As the foregoing discussion indicates, the number of
guest laws existing in the midwestern states has declined
dramatically 1in the last 12 years. Indeed, Indiana at pre—
sent stands alone among the midwestern states 1in prohibiting
ordinary negligence suits by all guest passengers against

host drivers.

I11. Conclusion

No state has enacted a guest statute or created a
guest law since 1939.56 Although more than oivfe-half of the
states enforced guest laws at one time, only Indiana .afd

five other states at present prohibit all ordinary negli-
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5.

Indiana

Utah

-15-

tionality of the statute
to be "fairly debatable™
and thereupon deferred to
the legislature in accord-—
ance with Delaware prin-—
ciples of judicial
restraint).

Ind. Code Ann.89-3-3-1
(Burns 1973TT1S29]; Sidle
v. .Majors, 264 1Ind. 206,
341 N.E.2d 763, aff"d, 536
F.2d 1156 (7th Cir.), *
cert. denied, 429 U.S. 945
(1976) (the 1Indiana
Supreme Court upheld the
constitutionality of the
statute; the Seventh
Circuit Court of Appeals

indicated its belief that
the statute was unconsti—
tutional but was con—
strained to affirm the
Indiana Supreme Court's
decision pursuant to prin-—
ciples of federal proce—
dural law) .

Utah Code Ann. 8 41-9-1
(Supp. 1981) [1935];
Critchley v. Vance, 575
P.2d 187 (Utah 1978)

-.(upholding statute against

constitutional attack;
Justice Wilkins and
Justice Maughan dissented,
finding the statute to be
unconstitutional; Justice
Wilkins also suggested
that the statute had been
impliedly repealed by
Utah®s no fault legisla—
tion, 575 P.2d at 189,
Wilkins, J., and Maughan,
J., dissenting).
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States Retaining Judicial Guest Rule (1)

Georgia

Epps v. Parrish, 26 Ga.
App. 299, 106 S.F.. 297
(1921) (creating Georgia
guest rule by decision);
Bickford v. Nolen, 240 Ga.
255, 240 S.E.2d 24 (1977)
(upholding guest rule
against constitutional
attack; Justice Hall in
dissent conceded that the
rule was constitutional
but urged that it be
overruled on public policy
grounds, 240 S.E.2d at 23,
Hall, J., dissenting).

In 1980 the Georgia Legis—
lature passed a bill abol—
ishing the Georgia gv."est
rule. See S.B. 557, 1980
Ga. Legislature. As one
commentator has reported,
however, the Georgia
governor vetoed the bill:
"It is encouraging to note
that in the session just
past, the Georgia legisla—
ture enacted a bill that
would have abolished
Georgia®"s guest rule.
It is unfortunate

that Governor Busbee

vetoed this legislation on
April 9,-1980. The reason
given for the veto was
that the governor thought
that in this time of
energy shortage, legisla—
tion should not be enacted
that would in any way
discourage drivers fronm
sharing their automobiles

with others." Comment,
"Treatment of Guest
Passengers: Georgia

Maintains Its Minority



States Retaining

Illinois

Nebraska

Virginia

Rule,” 31 Mercer L. Rev.
1061, 1068-69 (1980)
(footnote omitted).

ed-Guest Statutes (4)

111. Ann. Stat. ch. 95
1/2, 8 10-201 (Smith-Hurd
1980) [1935] (restricted
to hitchhikers by a 1971

amendment) .

Neb. Rev. Stat. & 39-6,
191 Supp-. 1981) [1931]
(amended in. 1981 to re—
strict statute®s applica-—
tion to certain relatives
of the driver).

Tex. Rev. Civ. Stat. Ann.
art. 6701b (Vernon 1977)
[1931] (amended in 1?73 to
restrict statute"s appli—
cation tc- certain rela—
tives of the driver).

Va. Code Ann. &8 8-646.1
(1957) [1938] (amended 1in
1974 to permit guest
passengers a cause of
action for ordinary
negligence).

in Which Guest Statut®s Have Been Repealed

by the Legislature

Colorado

Connecticut

Florida

Colo. Rev. Stat.
8 42-9-101 (1973) [1931]
(repealed 1in 1975).

1927 Conn. Pub. Acts 4404
(1927) [1927] (repealed in
1937).

Fla. Stat. Ann. & 320.59
(West 1968) [1937]
(repealed in 1972).
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A. Massachusetts

5. Montana

6. Oregon

7. South Dakota

8. Vermont

9. Washington

E- States Judicially Abol

Rule UTS
1. California
2. Idaho

.Cal.

Mass. Gen. Law Ann, ch.
231, 5 65 L (West Supp.
1981) (overruling guest

rule created by the court

in Masseletti v. Fitrroy,
228 Mass. 487, 118 N.E.

168 (1917)).

Mont. Code Ann. 8 32-1113
(1961) ITI93TJ [repealed in
1975).

Or. Rev. Stat. & 30.115
(1979 ) L1921] (repealed in
1961 vith respect to auto-—

mobile passengers).

S.D. Codified Laws Ann.
i 32-34-1 (1976) L19333
(repealed in 1978).

Vt. Stat. Ann. tit. 23,
' 1491 (1967) [1929]
(repealed in 1969).
Wash. Rev. Code Ann.

& 46.08.080 (1970)
(repealed in 1974).

[1933]

shing Guest Statute or

Veh. Code & 17158
(West 1971) U929]
(declared unconstitutional
in Brown v. Merlo, 8 Cal.
3d 855, "500 P.2d 212
"1973). In order to har-
monize the statute with
the Brown decision, the
legislature in a 1973
amendment made the statute
inapplicable to guests).

ldaho Code 8 <59-1401
TI9 80) L1931] (declared
unconstitutional in

Thompson v. Hagan, 96
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lowa

Kansas

Kentucky

Michigan

Nevada

New Mexico

-19-

Idaho 19, 523 P.2d 1365
(1974)).

lowa Code Ann. 8321.494
(West Supp. 1979) [1927]
(declared unconstitutional
in BierkamD v. Roaers, 293
N .W.2d 577~ (lowa 19 80) ).

Kan. Stat. Ann. 8 8-122b
(1975) [1931] (declared
unconstitutional in Henry
V. Bauder, 213 Kan. 751,
518 P.2d 362 (1974) and
repealed to conform with
Henry decision 1in 1974).

1930 Ky. Acts ch. 85

[1930] (declared unconsti—
tutional in Ludwia v.
Johnson, 243 Ky. 533, 49
S.W.2a 347 (1932)).

Mich. Comp. Laws Ann.

8 257.401 (1977) [1929]
(guest passenger exception
declared unconstitutional
in Manistee Bank & Trust
Co. v. McGowan, 394 Mich.
T5T, 232 N.W.2d 636
(1975)).

“Nev. Rev. Stat. & 41.180
(1977) [1933] (declared
unconstitutional 1in
Laakonen v. Eighth
Judicial District Court,
91 Nev. 506, 538 P.2d 574
(1975), and repealed 1in
1977 to conform to
Laakonen decision).

N.M. Stat. Ann. 8 64-24-1
(1953) [1935] (declared
unconstitutional 1in
McGeehan v. Bunch, 88 N .M,
308, 540 P.2d 238 (1975),
omitted from current
code).



10.

11.

12.

13.

North Dakota

Ohio

South
Carolina

Wisconsin

Wyoming

K.D. Cent. Code &= 39-15
(1980) [.1931] (declared
unconstitutional in
Johnson v. Hassett, 217
N.w.2d 771 (N.D-. 1974),
and repealed in 1979).

Ohio Rev. Code Ann.

4515.02 (Page 1973)
[1933] (declared unconsti—
tutional in Primes v.
Tyler, 43 Ohio St. 2d 195,
331 N .E.2d 723 (1975)).

S.C. Code Ann. 8 15-1-290
(Lav:. Co-op. 1976)
(declared unconstitutional
in Ramey v. Ramey, 273
S.C. 680, 258 S-E.2d 883,"
cert, denied, 444 U.S.
1078 (1979)).

McConville v. State Farm
Mutual Automobile Insur—
ance Co. , 15 \Vids. 2d 374,
113 K.W.2d 14 (1962)
(overruled Wisconsin guest
Tule created by the
-eourt®"s decision 1in 0 "Shea
v. Lavoy, 175 Wis. 456,

185 N.Vv.7 521 (1921) ).

dlyo. Stat. & 31-5-1116
(1977) (declared unconsti—
tutional in Nehring v.
Russel, 585 P.2d 67 [Wyo.

1978)).



States Which Have Never Enacted or Judicially

Created a Guest Law

Alaska
Arizona
Hawaii
Louisiana ~
Maine
Maryland
Minnesota
Mississippi
Missouri

10.
11.*
12.
13.
14.
15.
16.
17.
18.

New Hampshire
New Jersey

New York

North Carolina
Oklahoma
Pennsylvania
Rhode Island
Tennessee

West Virginia
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FOOTNOTES

NeThese states "follow the common lav; and treat an
automobile passenger like any other plaintiff, 1i.e., the
driver 1is responsible for his ordinary negligence .that
causes an injury to the passenger." Note, "Treatment of
Guest Passengers: Georgia Maintains Its Minority Rule," 31
Mercer L. Rev. 1061, 1062 (1880).

AAlthough payment by a passenger 1is not always
conclusive on the issue of his status as a guest, virtually
all jJurisdictions agree that a paying passenger is not a
guest as a general rule. 5 Blashfiela Automobile Law and
Practice & 212.10 at 130-32 (3c ed. 1966).

AThis standard varies from state to state but all
guest 1<\w states require some form of aggravated misconduct
greater than ordinary negligence as a prequisite to a host
driver®s liability. Compare Epps v. Parrish, 26 Ga. App-
398, 106 S.E. 297 (1921) (guest can recover only when host
is guilty of gross negligence), with Ala- Code & 32-1-2
(1975) (guest can recover only when the fAost is guilty of
willful or wanton misconduct).

Aln the majority of states having guest laws, the"

laws were created by legislative enactment. Courts 1in a few
states, however, in the absence of a guest statute, have
created "guest rules™ by judicial decision. See,e.g.,

Epps V. Parrish, supra, 106 S.E. 297.
N"See 1infra text accompanying notes 18-25.
"See infra text accompanying notes 26-29.
"One commentator described this 1impact as fellows:
A few years ago there were none.
Now they are everywhere; moving 1in

every direction, quicker almost
than sight, myriads in number,

rushing, crashing, Kkilling. What
is more, they have evidently come
to stay. Their uses are too strong
to admit of any contemplation of
doing without them. . . . The

menace from negligence 1in their use
has constantly increased.
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Allen, "Why Do Courts Coddle Automobile Inamenity Com—
panies?" 61 Am. L. Rev. 77, 77 (1927).

®See Note, "Alabama®s Automobile Guest Statute: The
Easel Livesl"” 33 Ala. L. Rev. 143, 145 (1981).

9Brown v. Merlo, 8 Cal. 3d 855, 506 P.2d 212, 218
(1973). See "Report of the Casualty Committee," 2 Ins.

Counsel J. 15 (1935).

I"Note, "The Present Status of Automobile Guest
Statutes,”™ 59 Cornell L. Rev'. 659, 664 (1974) (footnotes
omitted). See Dobbs v. Sugioka, 117 Colo. 213, 185 P.2d
784, 785 (1947) (stating that guest statutes were enacted to

protect drivers from ""hitchhikers®™ and "bums® who sought to
make profit out of soft-hearted and unfortunate motorists").

“W. Pn.sser, Handbook of Law of Torts 8 34 at 187
(4th ed. 1971).

12Although other rationales have been suggested, see
infra, text accompanying note 45, the promotion of hospital —
ity and the prevention of col.” jsion are most frequently
identified as the policies guest laws were designed to
promote. See Note, supra, 59 Cornell L. Rev, at 663-65;
Brown v. Merlo, supra, 506 P.2d at 218.

13See 1927 Conn. Pub. Acts 4404, ch. 308, & 1-2
(1927) [repealed 1in 1937]; 1927 lowa Acts J12, ch. 119, 81

(1927).

14See Note, supra, 33 Ala. L. Rev, at 143 n.4; Note,
supra, 31 Mercer L. Rev, at 1061 n.l.

NGeorgia, Wisconsin and Massachusetts have at some
time enforced guest laws created by judicial decision.

iSf"ote, supra, 59 Cornell L. Rev, at 660.

17See, e.g., Crawford v. Foster, 110 Cal. App. 81,
293 P. 841 [1930); Weber, "Guest Statutes,"™ 11 U. Cin. L.
Rev. 24 (1937).

18Silver v. Silver, 108 Conn. 371, 143 A. 240, 242
(1928), aff"d, 280 U.S. i"17 (1929).

19Silver. Silver, 280 U.S. 117 (1929 ). The Court
found that the statute had been enacted to eliminate the



"vexatious

and found
ject." Id.

—2/-

litigation"” generated by automobile guest cases
this goal to be "a permissible legislative ob—
at 122. Hence the Court rejected the equal pro-—

tection challenge. The Court did not address the
distinction between paying and non-paying passengers,
however, but rather decided the case on the distinction
"between gratuitous passengers in automobiles and those 1in
other classes of vehicles.” ,1d. at 123. Subsequent courts,

declaring
Silver on

guest statutes unconstitutional, would distinguish
this basis:

Over 40 years ago, 1in Silver v.
Silver (1929) 280 U.S. 117, 50
S.Ct. 57, 74 L.Ed. -221, the United
States Supreme Court did uphold the
constitutionality of a Connecticut
automobile guest statute 1in the
face of an equal protection
challenge In Silver, however, the
plaintiff had attached the statute
solely on the ground that the
distinction drawn between automo—
bile guests and quests 1in other
conveyances was impermissible; 1in
rejecting this argument, the
Supreme Court did not consider the
reasonableness of the two addi—
tional statutory distinctions-
between "guests" and paying
passengers and between different
categories of automobile guests-
which are attached in the instant
case.

Brown v. Merlo, supra, 506 P.2d at 217-18 n.4.

2<See ch. 308, 88 1-2 [1927] Conn. Acts 4404

(repealed

N L

1937).

udwig v. Johnson, 243 Ky. 534, 19 S.W.2d 347

(1932). The court found that, by eliminating recovery for
injuries to automobile guests caused by driver negligence,
the Kentucky guest statute violated a Kentuchy Constitution

provision

v/hich prohibited the legislature from enacting

laws which would deprive an injured person of all remedies.

2”°In 1962, Wisconsin became the third state to inval—
idate a guest law when the Wisconsin Supreme Court overruled
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the judicially created Wisconsin guest rule. See McCon-
ville v. State Farm Mutual Automobile Insurance Co~ 15 Wis.
2d 374, 113 N.W.2d 14 (1952). The court found the guest
rule to be "no longer consistent with sound policy." 113

N.N.2d at 19.

22See, e.g., Mainistee Bank of Trust Co. v. McGowan,
394 Mich. 655, 232 N.W,"?d 636 (1975), Brown v. Merlo, suora,
506 P.2d 212.

2 “See, e.g., Laakonen v. Eighth Judicial District
Court, 91 Nev. 506, 538 P.2d 574 (1975); Brown v. Merlo,
supra, 506 P.2d 212.

2"See, e.g., Brown v. Merlo, supra, 506 P.2d 212.
Commentator criticizing guest laws un these and other
grounds included Lascher, "Hard Laws Make Bad Cases- Lots of
Them (The California Guest Statute), 9 Santa Clara L. Rev. 1
(1968); Vetri, "The Case for Repeal of the Oregon Guest
Passenger Legislation,”™ 13 Willamette L.J. 53 (1976); Note,
supra, 33 Ala. L. Rev. 143, Note, supra, 31 Mercer L. Rev.
1061. See also Prosser, supra, & 34 at 187 (Dean Prosser,
commenting on guest laws, stated: "1f this 1is good social
policy, it at least appears under a novel Tfront").

2"Brown v. Merlo, supra, 506 P.2d 212.
22See infra pp. 10-20.

2 ®Vermont, in 1969 became the second state (after
Connecticut 1in 1937) to repeal its guest statute. See No.
194, &1, 1969 Vt. Laws Adj. Sess. 70 (effective 1970). Six
other state legislatures- Florida w1972 ), Washington (1974),
Colorado (1975), Montana (1975), Oregon (1977), and South
Dakota (1978)- repealed their guests statutes on their own
initiative. Three state legislatures- Kansas (1974), Nevada
(1977), and North Dakota (1979)- repealed their guest stat-—
utes subsequent to state supreme court rulings declaring the
statutes unconstitutional.

2911linois restricted the application of the Illinois

guest statute to hitchhikers. See infra note 51 and accom-—
panying text. Texas and Nebraska restricted the application
of their statutes to certain relative of the driver. S _ee

infra p. 17. "Virginia amended 1its statute to permit gTuelLt
passengers to maintain a cause of action for ordinary
negligence..
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NThe Supreme Courts of Alabama, Arkansas, Delaware,
Indiana and Utah all upheld the constitutionality of their
state guest statutes. See infra pp. 14-15. The Supreme
Court of Georgia upheld the constitutionality of the Georgia
guest rule. See infra p. 16.

-"AThe Indiana Supreme Court a] so identified an addi—
tional rationale which it considered to support the consti—
tutionality of the Indiana guest statute. See infra note 45
and accompanying text. ~

"See, e.g., Davis v. Cox, 268 Ark. 78, 593 S.w.2d
180 (1980T7- "

"See, e.c., Beaslev v. Bozeman, 294 Ala. 288, 315
So. 2d 57U (19755. In Beasl ey, the court upheld the consti—
tutionality of the Alabama guest statute. In a concurring

opinion, however, Justice Jones states:

My initial complusion was to
strike down the guest statute as
bad law. While I have not changed
my mind about the quality of the
Act, | have concluded there 1is no
legal basis on which this Court
could hold the statute 1invalid.

The legislative process,
through elective representatives,
with all of its faults, and its
tendency to be unduly influenced by
pressure groups, 1is the best method
yet derived by man for the enact—
ment of laws expressive of the
public policy of its people. 1
would add parenthetically: My
faith in this process further leads
me to believe that a legislature
sensitive to the will of the people
it represents will now exercise its
prerogative to repeal this
inherently bad law.)

315 So. 2d at 571 (Jones, J., concurring specially).



33See Bickford v. Nolen, 240 Ga. 255, 240 S.E.2d 24
(1977) (upholding Georgia guest rule against constitutional
attack). See generally Note, "Treatment of Guest
Passengers: Georgia Maintains Its Minority Rule,”"™ 31 Mercer
L. Rev. 1061 (1980). -

3%ee, supra, note 29.

37Ind. Rev. Stat. ch. 201, &1 (1929) currently
codified at Ind. Code Ann. &9-3-3-1 (Burns 1980). The

Indiana guest statute
tute enacted by Alabama.

is essentially

identical to the sta-—

3®The full

text of the statute provides:

Guest of owner or operator-
Right to damages.—- The owner,
operator, or person responsible
of a motor vehicle

for

the operation
shall not be
damage arising from
death of a guest,

liable fo

r loss or

injuries to or
while being

transported without payment

therefor, 1in or S
vehicle,
tion thereof,
or death are
or wilful
operator,
sible
motor vehicle.

201, &1, p. 679;
81, p. 1229.]

upon

caused by

owner,

[Acts
1937,

Ind. Code Ann. 8 9-3-3-1.

3<3A s
statutes:

one authority has

There 1is perhaps no
of statutes which have
courts with appeals on
knotty little problems
petty and otherwise en
sequential points of
first of all the quest
a "guest." What
sharing expenses,

for the operation

stated,

law.

uch motor

resulting from the opera-—
unless such

injuries
the wanton

misconduct of such
or person

respon—
of such
ch.
259,

1929,
ch.

on guest

commenting

other group
filled the

so many
involving
tirely incon—
There is
ion of who is

is the effect of
or of the guest



buying a tanV. of gasoline? Of an
indirect, prospective, or merely
remotely potential, benefit to the
host in the form of seme business
interest or hope 1in having.the
guest take the ride?

Prosser, supra, 8 34 at 187.

N Liberty Mutual Insurance Co. v. Stitzle, 227 Ind.
180, 41 K.E.2d 133 (1942), is the leading Indiana rase on
vAlen an automobile passenger qualifies as a guest within the
meaning of the Indiana statute. 41 K.E.2d at 135-36. See
also Allison v. Ely, 241 1Ind. 248, 170 K.E.2d 371 (1960);
Hainey v. Zink, 394 N.E.2d 238 (Ind. Ct. App. 1979).

4 «"mNote, "The Indiana Guest Statute,”™ 34 Ind. L.J.
338, 346 n .39 (19 ). See. Trent v. Rodoers, 123 Amp.
139, 104 K.E.2d 759 (19527.

4 “For more complete statement of the "wanton or
wilful misconduct” standard see Tutterrow v. Brookshire, 152

Ind. App. 471, 284 K.E.2d 87 (1972).
43264 Ind. 206, 341 K.E.2d 763 (1975).

44The court found that the guest statute did not
violate Ind. Const, art. 1, 812 (entitling every person
injured to a remedy by due course of law), Ind. Const, art.
1, & 23 (the Indiana equal protection provision), or the
equal protection clause of the fourteenth amendment to the
United States Constitution.

4"The court referred to the third rationale as the
"benevolent thumb syndrome:"

We perceive a third and to us a
very likely legislative policy
behind our guest statute, one which
has not, to our knowledge, been
previously suggested 1in any rf the
litigated cases and which, fur want
of a better designation, could be
called protection against the
"benevolent thumb syndrome." This
policy recognizes the value to our
society of liability insurance to
protect against the 1inequity of
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aamages 1inflicted by otherwise
financially 1irresponsible motor
vehicle owners and operators. This
policy also recognizes that the
cost of such 1insurance 1is
unalterably determined by the loss
experience of the companies pro—
viding such 1insurance, that such

ir urance is optional with the

ov, ,ers and operators and 1is
purchased by them, not for the
benefit of the victims of the
negligence but rather for their own
personal benefit and at their

expense. The policy also recogni—
zes the "Robin Hood"™ proclivity of
juries. The tendency to take from

the rich and give to the needy 1is
as American as applie pie; but
unfettered, 1t may logically be
expected to lead to the escalation
of liability insurance premiums to
the level where the majority of
users would be either unable or
unwilling to pay them.

It is, therefore, not
unreasonable to credit the
Legislature with recognizing that
when a guest sues his host, the
jury can and will most likely
assume that the real defendant 1is
an 1insurance; company and will relax
the standard of proof traditional
in negligerce actions and renders
biased judgments 1in Tfavor of
plaintiffs. The guest statute may,
therefore, 1logically be a legisla—
tive endeavor to promote financial
responsibility for damages caused
by the negligent operation of motor
vehicles by protecting liability
insurance companies from the human
propensities of juries to weigh
their “enevolent thumb™ along with
the evidence of the defendant's
negligence.
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341 K.E,2d at. 771-71.

ANThe Seventh Circuit agreed with the California
Suprerrie Court that the promotion of hospitality and preven—
tion of collusion rationales aid not"justify the guest sta-—
tute classification scheme. Sidle v. Majors, 536 F.2d 1156,
1157-58 (7th Cir. 1976). The Seventh Circuit .also rejected
the "benevolent thumb™ rationale:

One further reason the Indiana
Supreme Court advanced in favor of
the constitutionality of the guest
statute was that otherwise there
might be an escalation of automo—
bile liability 1insurance premiums.
But when the Guest Act was enacted
in Connecticut in 1927, there was
no reduction 1in automobile
premiums, nor was there an increase
in the premiums when that statute
was repealed ten years later.

Note, 42 U.Cinn.L.Rev. 709, 721
(1972). Defendant has not
demonstrated that our invalidation
of this statute would increase pre—
miums Ffor such 1insurance.

la. at 1158 (footnote omitted).
471d. at 1160.

47Sidle v. Majors, 429 U.S. 945 (1976) (denying
cetiorari*n Justice"Brennan and Justice Marshall dissented
frm the denial oc certiorari on grounds that the numerous
state court decisions declaring guest statutes unconstitu—
tional 1indicated tr.at the constitutionality of such statutes
should be re-examined. Idmat 945 (Brennan, J., dissenting
from denial of certiorari)”’

4~See infra pp. 15-20. For purposes of this
presentation, "Midwestern" states include the following:
Illinois, Indiana, lov:a, Kansas, Kentucky, Michigan,
Minnesota, Missouri, Ohio, Tennessee, and Wisconsin.

N See Mote, supra, 31 Mercer L. Rev, at 1064-70.

51See 111. Ann. 8tat. ch. 95 1/2, 8 10-201
(S:nith-Hurd Supp” 1982).
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N-See infra pp. 18-20.

53Manistee Bank & Trust Co. v. McGowan, 394 Mich.
655, 232 N .W.2d 636, 644-45 (1975).

54Henry v. Bauder, 213 Kan. 751, 518 P.2d 362, 369-70
(1975). See also Primm v. Taylor, 43 Ohio St. 2d 195, 331
N .E.2d 723 (1975).

SA"Henry v. Bauder, supra, 518 P.2d at 370. See also
Bierkamo v. Rogers, 293 N.W.2d 577 (lowa 1980) (guest
classification both overinclusive and underinclusive for

purpose of preventing collusion).

~"See Manistee Bank & Trust Co. v. McGowan, supra,
232 N.<V.2d at 638.

37The bracketed date indicates the date of enactment.



HB 126
BILL ANALYSIS AND JUSTIFICATION

WHAT HB 126 WOULD DO WOULD BE * DISALLOW THE RECOVERY
OF DAMAGES TO A GUEST ABOARD AN AIRCRAFT RESULTING FROM AN

ACCIDENT, S

AS EVERYONE IS AWARE ALASKA HAS THE HIGHEST NUMBER OF
PILOTS AND AIRCRAFT PER CAPITA THAN ANY STATE IN THE NATION.,
THE REASON FOR THIS IS BECAUSE OF THE VAST DISTANCE BETWEEN
CONCENTRATIONS OF POPULATIONS AND MOST OF THEM ARE OFF OF
THE ROAD SYSTEM, HENCE THE BEST WAY TO TRAVEL IS BY AIRCRAFT,
ALSO AIRCRAFT ARE POPULAR BECAUSE OF THEIR RECREATIONAL. VALUE.
IN A SITUATION AS WE HAVE IN ALASKA IT IS PRACTICAL THAT WE
UTILIZE EVERY AVAILABLE SEAT. PILOTS IN GENERAL ARE OFTEN
VERY HAPPY TO GIVE SOMEONE A RIDE IF THEY ARE BOTH GOING IN
THE SAME DIRECTION AND THERE ARE SEATS AVAILABLE. THE PROBLEM
IS THAT A PILOT TAKES THE RISKS OF BEING LIABLE FOR SUIT FOR

STRICTLY DOING SOMEONE A FAVOR,

THE RESULT OF THIS IS THAT PILOTS ARE OFTEN RELUCTANT
T0 GIVE RIDES BECAUSE OF THE LIABILITY AND A LOT OF SEAT
MILES ARE LOST. HOPEFULLY THIS BILL WOULD REMEDY THIS.
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Introduced: 1/26/83

Referred: Labor & Commerce

and Judiciary
P<A

IN THE HOUSE BY HURLBERT AND COWDERY
HOUSE BILL NO. 126 am
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act limiting the liability of aircraft owners or
operators for personal injury or death to guest
passengers."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section i. AS 09.65 is amended by adding a new section to read:
Section 09.65.140. LIMITATION ON LIABILITY FOR INJURIES TO OR
DEATH OF GUEST IN AIRCRAFT. (a) Notwithstanding other provisions of
law, a guest wh&.rides in an aircraft may not recover damages from the
owner or operator of the aircraft for personal injuries to, or the
death of, the guest resulting from the ride in the aircraft, unless
the plaintiff in the action establishes that the injury or death was
caused by the intoxication or gross negligence of tlie operator of the

2. <F\(=rj - O O

aircraft. This limitation does not apply to commor-G-ire-1- ope-rat-£on&

C<pAUuec2ci»Yt- (PPen/vnovtf cs. 77/F- 01ione.r2. op>

e -where- the-CiA*i-i- Aexrrnaut~rcs-Roard-or-the-A-l-aska- T-ranspor-tat-i-on-Comm i-s-"
ri>h~?r\npp N cU&ec ) )
sTToh has 1sSueTl CTjrtrrfaL.iLiuh u*f nuthorrzat-ion-i-
(b) In this section "guest™ means a person who”is carried in an

aircraft with the consent of the owner or operator of the aircraft

without compensating the owner or operator for the aircraft ride.

-1- HB 126 am
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ich Y, State Capitol
Juneau, Alaska 99811
(907) 465-3991

January 28, 1982
MEMORANDUM
T0: Representative J"pk Fuller

FROM: David Teal
Research StafiT”

RE: Aircraft Liability Insurance
Research Request Number 81-195

Legal Services forwarded a request by your office to identify and
evaluate options that would address a problem experienced by "Bush"”
air transport operators. The problem specified was financial hardship
caused by high aircraft liability insurance rates.

Although aircraft operators 1in other states may make similar claims
about 1insurance, Linn Asper (Legal Services) and Don Koch (Division of
Insurance) are not aware of recent specific action taken by any State
to reduce aircraft liability insurance rates.

The primary factors producing high aircraft liability insurance rates
in Alaska are 1) high awardsIby the court system (roughly $450,000 per
fatality) and 2) high aircraft accidentrate (approximately five times
the rate experienced in the rest of the country).

The options below are those 1identified by this agency as potential
means of allevi.ating the problem of high insurance rates. The list is
not exhaustive and does not evaluate all aspects of each option.
Additional options will be forwarded to your office if such options
cone to the attention of agency staff.

HB634 would limit the amount of damagesthat could be awarded in legal
action against a registered air carrier in Alaska. The bill appears
to offer an effective means of reducing premiums via reduced awards.
However, Linn Asper, Legislative Counsel, stated that the bill may vio—
late the -equal protection <clause of the U.S. Constitution, 1in that
there may wue no justifiable reason to treat air carrier plaintiffs
differently from all other plaintiffs. There are at least four options
which might solve potential constitutional <conflicts while retaining
the desired effect of reducing premiums by reducing awards for damages.
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Place a limit on awards for all causes of wrongful death. This
may remove objections based on equal protection, but would have
effects outside the aviation industry. Due to decreased awards,

aircraft liability insurance premiums would be likely to decline
if this option were adopted.

Model a statute after AS 9.65.13b (attachment A), which limits
liability of ski area operators. Assumption of risk is an estab—
lished principle of tort law. One could argue that when volun—
tarily participating in activities with recognized high 1inherent
risk, the individual should assume a portion of the risk (or pur—
chase personal insurance to cover tHat risk).

Accident statistics clearly indicate that Alaska has roughly
five times the aircraft accident rate experienced in the contig-—
uous states. In acknowledgment of the high risk of flying 1in
Alaska, the 1law could require that passengers vrelinquish rights
to claim damages above a statutory limit.

In Linn Asper®s opinion, 1if accident statistics are acceptable
to the Supreme Court as "reasonable, not arbitrary” justification
for separate treatment of a group of potential plaintiffs, the
equal protection clause may not be violated.

A ceiling on awards for aircraft accidents might succeed 1in
lowering premiums by allowing air carriers to decrease insurance
coverage, but a ruling that the <ceiling 1is unconstitutional
could cause severe financial hardship to air carriers that might
be responsible for damages awarded in excess of tne ceiling.

Model a statute after California law (attachment B), which places
limits on liability of aircraft owners, but leaves an option for

plaintiffs to claim damages above the established TTmits. Dam-
ages above The [limits could be imposed for the 1iTake of example
or punishment. The California limits are dated 1953.

Provide a fair and equitable exhange for the injured parties”
right to sue. Constitutionally tested exchanges include no-fault
auto~incurance and workers* compensation. In both <cases, the
right to sue was exchanged for a "no proof required” payment of
damages.

A schedule of payments for 1injury or death will not necessarily

reduce premiums. Although huge awards may be eliminated, proof
of liability would no longer be required so that the number of
awards and total amount of damages awarded may 1increase.. This

could put upward pressure on premiums. On the other hand, elimi-
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nation of huge awards might decrease the average award and
therefore tend to stabilize rates and draw more insurance car—
riers into the market. Increased competition among the insurance
carriers may result in rate decreases.

A requirement that all aircraft carry minimum insurance coverage would
expand the premium base and might reduce vrates for air carriers, but
such action may have the effect of reducing the number of pilots flying

for pleasure. A relatively high proportion of private aircraft 1in
Alaska are presently uninsured and seme pilots may discontinue Tflying
if insurance coverage were mandatory. Based on experience with manda—

tory automobile insurance, this option would be likely to 1incur high
enforcement costs.

Reciprocal exchanges (groups which exchange contracts of 1insurance 1in
order to spread risk) or other cooperative, mutual, or group insurance
plans might reduce premiums somewhat via reductions in administrative
costs and/or industry profits. These options are available under
current law and would not require State involvement.

Other options require participation by the State. SB277 would estab—
lish a quasi-public corporation to provide aircraft insurance 1in the
state. The bill received support Ffrom the aviation industry but the
insurance industry strongly objected to the bill. Some criticism of
the concepts in SB277 could be avoided if direct State participation
were eliminated. That 1is, the State could stay out of the business of
selling insurance to individual operators and instead act only through
insurance companies. The State could act as reinsurer by establishing
an "Excess Award Fund™ which would reimburse 1insurance companies for
individual claim payments in excess of some arbitrary amount. An
alternative form of such a Fund might reimburse 1insurance carriers

based on the vratio of total premium income to total losses over some
arbitrary period of time.

State participation might bring the danger of inflated <claims for
damages due to knowledge of the existence of a deep pocket to provide

funds. State participation 1in insurance awards also vraises questions
concerning potential sources for this type of financial hacking. If
aircraft owner/operators provide the funds--directly or through pre-
miums--the fund may offer no great advantage. IfT the financial re—

sources were provided by State revenues, premiums could be expected to
decrease, but the State v/ould then be subsidizing air transportation
through the insurance industry.

Some argue that the only sure way of reducing 1insurance costs 1is to
reduce the accident rate. Various safety programs have been proposed.
Two steps that have been proposed are conducting pilot safety training
and increasing the number of navigational aids.



e ATTACHMENT A m
§09.65.135-'-' Code of Civil Procedure §09.65.135

" parties temporarily, without funds,-in aprivate <ustody dispute tlie court may -
m subsection (b) of this section suggests that- -order that "servicés-be provided for the
« it is contemplated that-such- services protection ofthe child" doesnota&mpowera
typically are to be performed by a private court to command the el the
agency.” Granato v. Occhipinti, Sup. CL departmentofhealth and social services in
Op No. 1962 (File No. 3756), 602 P.2d 442 private custoel dispute. Granato v.
1979). Occhlpmtl Sup. Ct. Op. No 1962 (File No.
Performance of "other services" 3756), 602 P.2d 442 (1979).
cannot be compelled. — There is no Distinctions, between AS 47.10.020
|mpI|edgrant0fpower|nsubsectlon( )or d this. section. — See Granato v,
of “this section to compel the hipinti, Sup. Ct O[J No. 1962 (File No.
performance of "other services" by a state SQG 42 (1979).

602 P.2d 4
agency not W|sh|ng to perform_them. t)mted in Chavre v. havre Su % CL
Granato v. Occhipinti, Sup, CL Op. No. 08 No. 1691 (File No. 3349), 599 P.2d 81

1962 (File No. 3756), 602P2d 442 (1979). (L
The vague directive of this section that

79).

Sec. 09.65,135. Limitations on claims arising from skiing, (@ A .
skier may not recover from a ski area operator for injury resulting from
an inherent risk of skiing unless the injury occurred when the ski area
operator was not providing the information required by (b) of this
section.

(b A ski area operator shall post trail signs at prominent locations
within a ski area which shall include a list ofthe inherent risks of
skiing and the limitation on liability of the ski area operator provided
by this section.

(© In this section

(D) "inherent risks ofskiing™ means the danger? or conditions which
are an integral part of the sport of skiing, including, but not limited to,

(A) changing weather conditions;

(B) variations or steepness in terrain;

(©) snow or ice conditions;

(D) surface or subsurface conditions such as bare spots, forest
growth, and rocks;

(E) collisions with lift towers, other structures, and their
components unless the skier is on the life;

(F) collisions with other skiers; and

(G) a skier’s failure to ski within the limits of his own ability;

(@ "injury” means a personal injury or property damage or loss;

(3) "skier” means a person in a ski area engaged in the sport of
skiing, sliding downhill on snow or ice on skis, n toboggan, a sled, a
tube, a ski-bob, or other device for recreation in snow,

(4) "ski area” means all ski slopes, trails and other places under the
control of a ski area operator and administered as a single enterprise
in the state;

(5 "ski area operator” means the operator of a ski area. (8 2 ch 80
SLA 1980)

26]
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S I--IlgleEnw1*tBror"i-crs granted to division by tills pan j*fcnucrs or public
ReCESSH LY

§21005. Right of Stale to regulate airport hazards by zoning not limited

§ 210uU6. Operation or landing of helicopters in populated areas not restricted

§21006.;. “Department"”

§21007. "Division": *“California Aeronautics Commission"

§2100S. "Director"

§2100S.5. “Board"

§21009. "Person"
521010. "Political subdivision"

§21011. "Aeronautics"

§ 21012. "Aircraft"

§21013. “Airport"

§21014. “Air navigation facility"

§21015. *“Operation of aircraft"; “Operate aircraft”
§21015.5 “Parachute jump”

§21016. “Airman'*

§21017. “Airport hazard”

s21018. “Alirway"

s21019. Violation of part -other than §21407.5: Punishment

§ 21001. Ci'.ation of part _
This part m-y be cited as the "State Aeronautics Act.”

Legrlat‘Te History:

1. Added b%/ Sisis 1953 eh 161 §1 p 927. 4312, deleting "Commission” after “Aero-
Based on S:afs 1947 ch 1379 §27 p 2941 naulics.”

2. Amended by Slats 1961 cb 2071 52 p

Collateral References:

Cal Jur 2d Aviation 52. . Attorney General's Opinions:
McKinney's Cal Dig Aeronautics 5 L. 33 Ogs Ally Gen 106 (it is not legal duty
8 Am Jur 2d Aviation 5 17. alifornia aeronautlcs commission to

determme whether some airport per-

Law Review Articles: mittees must purchase runway clear zones
Enforcement of safety regulations by Civil in order to secure benefits under federa’
Aeronautics A'.ihority. 25 CLR Z80. rule oflaw).

§ 21002. Purpose of part

The purpose of this part is.to further and protect the'public interest
in aePongutlcs a,U aé)ronautlcal prog ress% Le fo‘lowmp means:

a) Encouraqing the develo ment of rlvate flvin and the general
| )use o? ?rg trgns ortatlonID d g J

(b) Fostering and promotlng safety in aeronautics.
676
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Ch 1]

(c) Effectin_g unifo.rmitY

GENERAL PROVISIONS AND DEFINITIONS § 21002

of the laws and reg?ula‘ions re&atin to
s consistent with federal aeronautics laws and regulr.-

sueh dutie Eﬂa% Itgtgtgé%eﬂ]cgysﬁf%g?wers and 1mposmﬂolrjlgon it

aeronautl

Aions,
'(d) Grantin

Iy Perform Its functions rela-
tive to aeronautics and effectlve %recse its JUHSdICtIOﬂ ovgr
persons and property, assist in trle development of a state-wide
system of airports, encourage the flow of private, capital into avia-
tion facilities, and cooperate with and assist political subdivisions

and others enga%ed In aeronautics in the development and encour-

riction” consistent with the safety and the

agemen_t of aeronautics. _ . _

(e) Establishing only those regulations which are essential and clear-
ly within thé scope of the duthoity granted by the Legislature, .in
order that persons maY engage in every phase of aeronautics with
the least possible res
nghts_of_others. o o

(f) rowdmg for cooperatmn with the federal authorities in the
developmént

of a national system of civil aviation and for coordina-

tion of the aeronautical activities of those authorities and the au-

thorities of this State.

Legislative History:

Added by Stats 1953 ch 151 5 1p 927. Based

on Stats 1947 cb 1379 i 2 subd (a) p 2929.

Cross References:

Encouragement of aeronautics: 5 21241.

Co-ogeration with federal agencies: 55 21249,
21250

Asésilset%gée to political subdivisions: 55 21601-

Airport district: 55 22001 et scq,

Authority of supervisors concerning airports:
Gov C 5526020 t? scq.

Collateral References:

Cal Jur 2d Aviation 55 2, 13, 17.
McKinney's Cal Dig Aeronautics 5 1.
8 Am Jur 2d Aviation 5 17.

Sovereignty of airspace. 36 CLR 41,
Public control and regulation of aviation.
2 SCLR 430. ,

Law governing acts done in course of
flight. 2 SCLR 483. 36 CLR 41.

- Powers and duties of cities and counties con-

.ccming airports:  Gov C 59 50470 ct _scq.
Airport Pproaches Zoning Law: Gov C 5
50455 et seq. _
Aircraft facilities of San Francisco harbor:
H i N C 55 1940 et scq.

Responsibility of the landowner to the
airplane overhead. 8 Hast LJ 230.

Proposed uniform state aeronautical code. .
E LA Bar B 92.

Aeroplanes and .aeronautics.

83 ALR 333, 99 ALR 173.

69 ALR 316,
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agpinst

IV'cinmercial airlines operating jet :~ (B (t into

arid out of airport’ wherg. " tliurPr plain®
tiffs alleged that defendants* flight operations
constituted nuisance, aircraft Involved were
operated with federal airworthiness certifi-
cates in federally certificated, scheduled pas-
senger service, ‘in conformrty with federal
safety regulatrons in, manner not creating
imminent danPer and in furtherance of public
interest in safe, reqular air transportation of
0ods and passengers. Loma Portal Civic
lub v American Airlines. Inc. &1964) 61 C2d
5S2. 39 Cal Rptr 70S. 394 P2d S4S.

State action in field of commercial aircraft
flight operations has not been precluded by

extensive pattern of federal £fcf:>tion in
such field, especially in view oW ~rcss dec-
laration in Federal Aviation Act that noth-
ing Ihcicin contained shall in any way abridge
or alter remedies now exrstrn? at ‘common
law or by statute and that the provisions
of act ate In addition to such remedies. Loma
I'ortal Civic Club v American Airlines. Inc.
&12%6%)4861 C2d 582, 39 Cal Rptr 708. 394

A temporarﬁ invasion of 2ir space by air-
craft over the land of another is privileged
s0 long as it docs not unreasonabh{ interfere
with Gpersons or propertg on the land. Pa-
cific Gas &-Elec. Co. v Peterson (1969) 270
CA2d 434, 75 Cal Rptr 673.

§21404. Liability for death of passenrfrers

Subject to Section 21406, the liahili

cra carrB assen er for In

rmi ¢ Tules of Jaw
gfgr@;r;r.aatar re“rpglarrt :

relationships
geath Or R]]ury 0 perenn nr prnp

| the owner or prIot of an aif-
gy de2th to

ﬁ] é)a sen ers 15
Pe to forts on_the lan a}ters
atl Ever} ownero an

ting from a_negligent or wrongful ac: or"omission In th..
eration or t “r?e aircrait. ﬂtqﬁe b srness%tJ the owner or otherwise, tg)
oryr rﬁg[ ?t or operating the same with the permission, express

e OWner.

Legislative History:

Added bg4SIats 1953 ch 151 51 p 984.Amended by Stats 1968 ch 1458 51| p

Based 2 Stats 1047 ch 1379 52 subd ff)

p 2

-collateral References:

Cal Jur 2d Aviation S559, 63.
McKinney's Cal Dig Aeronautics f 3-
8 Am Jur 2d Aviation ff 64 et seq.

Law Review Articles:

The liability of the aviator to third per-
sons. 2 SCLR 405.

Res ipsa loquitur in aviation law. IS
SCLR 15

Attorney GcneraTs Opinions

12 Ops Atty Gen 28 (questions respecting’

liability of owner or pilot for injury or
death “of passenger discussed).

Annotations:

Negh%ence in_connection with aircraft and
aviation. 69 ALR 316, 83 ALR 333, 99
ALR 173.

2890. adding tie last sentence to the section.

Tort Irabrlrt%/ of one grantrngR or loaning
aeroplane fto another.” 4 ALR2d 1306.
Res |p5é) 5|8§ Jdiur in aviation accidents. 6

Death or inj-rv to occupant of aeroplane
from coIIrsrcn or near collision with an-

other airrrr-— B AtftJU 677, -\
r Limitation of liability for persona] injury |

y by air carrier. 13 ALR2d 337.

uf i_ui ana assumption
of risk in actions involving injury or
death of member of aeroplane crew. 13
ALR2d 1137
Lrabrlrtly of operator of flight trarnrng
sAclhigo for rnjury or death of trainee. 1
Pre-flight mspectron and _maintenance of
aircraft. 30 ALR2d 1172-

116
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ch 3]

REGULATION OF AERONAUTICS

§ 21404.X

Notes of Decisions

Jn action (or death of one of two Enlots in
airplane crash, burden is on plaintiff to prove
that decedent was not guest riding in plane
without givin- compensation for such ride
or while” engaged In Joint enterprise with
airman flying it. where it is not claimed that
death resulted from intoxication or wilful
misconduct of airman. Whittcmore v Lock-
heed Aircraft Corp. (1944) 65 CA2d 737,
151 P2d 670.

XYhcre president of construction company took
prospective customer and his wife on ﬂlﬂht
In com%any owned plane over two ranches
in which customer was interested and which
would require construction work, and then
crashed in attempting to land at third ranch
where parlies planned to do some hunting,
evidence sustained finding that pilot was
acting within scope of his_ employment bg
construction company at time of" acciden
it being common knowledge that businessmen
.often ‘entertain customers and prosr)ectwe
customers for business reasons. Halbert v
Berlinger (1954) 27 CA20 6, 273 P2d 274,

In action for personal injuries in wrongful
death arlsm(é when plane crashed in at-
tempting landing at ranch, jury finding that
pilot's negligence was Erommate cause of ac-
cident was sustained Y evidence that wind
conditions were turbulent, that pilot was
unable to locale ranch at first and then, on

§ 21404.1. Same:
dama es

Limitation of liability:

seeing Iandmgz strrip, attempted sharp turn
toward it, but pllane did not have enough
speed when lurm was attempted, and that
pilot should have circled strip before attempt-
|nzg7a landing. Halbert v Berlinger (1954)
CA2d 6 2131 P2d 274.

Properly handled! bg competent pilot, air-
plane s not inherently dangerous instrument
within rule imposing absolute liability on
bailors in connection with ultrahazardous ac-
tivities. Boyd v "White (1954) 12S CA2d
641. 276 PZd 922.

Possibility that onts who chartered plane was
going to commilt suicide would not give
FI|0t such information as to put him on no-
ice that one chaptering plane would take it
and attempt to flv.' it. “Fresno Air Service v
\21\/7god (1965) 2322 CA2d 801, 43 Cal Rptr

At no time has either federal law or FAA
Regulations investted the Federal Aviation
Agency or its ariJministrator with any au-
thority to "deny” tthc owner of private prop-
erly the right to \perform construction work
on his property, atnd to do so would be an
outright violation .of the concluding clause of
U. S' Const- 5iht Amend. Rader v Apptc
Valley Bldg. A Dicv. Co. (196S) 261 CA2d
303, 68 Cal Rptr.- 103.

Exemplary ox punitive

The liability of an owner, balil erson
resentatlve oy a dece ent |m osegebé/ ectlon 217 4%n aFL"rl
gt rou%h the re atlonshlpo rincipal and: nnent or master and
sefvant |m|te to the amount of hftcen thousand dollars
S15,000) ort he death ol orTnAgr%/ to one erson n any ope acgl-
ent ‘and; su bject to the limit as to one pers.on, is limjted to the
amount of thw% thousand dollars (SEIL QQI for the death. of or
Injury to more than_one person in an one acmdent and 1s limited
to the amount of five thousand doIIars (£5*000) for damage to
roperty of others In any one accident.

San OXVIME

n owner, haile B[ 3wnr or ersomal Jer%resentanve 00[
eeen I ot |a ? r this se<:|on fTor damages Impose
he sake If exa ean % 8 i|oun|sh|n e operator
of the alrcraft ANot n this stbdivision makes an owneg,

bailee or an owner, or personal representatwe Immune from tin-
717

7
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‘w of pnnishffiffliim for his own wrongful condigL 7

Legislative History;
Added by Stats 1968 ch 1-JSS 52 p 2S91.

Collateral Reference-*:

Cal Jur 2d Aviation 5159. 63.
McKinney's Cal Dig Aeronautics J 3.
E Am Jur 2d Aviation 5 JOS.

§21405. Liability for collision of aircraft

Subg']ect to Section 21409, th Iiabilitg of the owner of one aircraft
to the owner (?af another aircraft, oLl,to Hperaﬁors or asst%nger,s on either

alrcr%f% foh mage Tc?use by.co ,3|o on land 0 én e air, 1s deter-
mined by the rule$ of law applicable to torts on land.
Legislative History:

Added by Stals 1953 ch 151 §1p 934. Based
on Slats 1947 ch 1379 12 suba (g) p 2929.

Collateral References:

&aIK_Jur 20 %vilatli)o_n 5A559. 65t: 5 3(6) Annotations:
cKinney's Cal Dig Aeronautics : i - iion with ai
8 AMm Juyr ) d Aviatlgon 55 88 et scq- g Negligence in cot neciion with aircraft and

S. aviation. 69 ALR 316. S3 ALR 333, 97
Law Review Articles: ALR 173

iahili i i Tort Iiabillit of one granting or loadin
Tzhesl(IJaLbeltzf/Og.f the aviator to third persons. agroplans t% another 94 ALF?Zd 1308 g

i Hrin ayiati P.es ipsa loquitur in aviation n'-cidents. &
Res ipsa loquitur in aviation law. 18 SCLR ALRpZd 52?.

15. -
Liability for damages to ground victims re- ~ Death or injury to occupant of aeroplane
sultlng from flight of aircraft. 2 UCLA fram, gollislon wilh another aircrafx. 12

S%RtS |8'b'|'t f ircraft h d Pre-flight inspection and maintenance of
rict liability for aircraft crashes an -
forced Iandi¥1.gs on ground victims out- aircraft. 30 ALR2d 1172,

JS|Jdelof established landing areas. 5 Hast

Notes of Decisions

In consolidated actions for damages lor death lipeiee of defendants, it was proper ro in-
resulting from collision of two alrplanes struct jury as to doctrine of res ipsa logquitur,
which were under control of defendants and  Pparker v Granger (James). Inc. (1935) 4
in which deceaSﬁd persons |hldt,beenfrldlng C2d 668. 52 P2d 226. cert den 298 US (144,
as passengers, where no explanation of cause i

of pcoIIisigr_\ svas furnished Pb> plaintiffs' evi- 80 L Ed 1375. 36 5 Ci o3

dence, which clearly left it doubtful as to |n action for damages for destruction of air-
whether ultimate cause of collision was ncg-  plane rented to de%endant, where there was



REGULATION OF AERONAUTICS

evidence that at lime of accident pilot took
off straight into wind and_ then 'made two
rums so that wind was at his back and plane
lost altitude rapidly, and expert testified that
he made pilot errors in choosing short run-
waY_ under conditions then present and in
pulling ship off ground before it had flyin
speed, and plaintiffs president testified that |
ﬁl|0t had dlffICU]t){ in climbing he should
ave landed in field straight ahead and that
be discussed with'pilot characteristics of plane
and airport, there was substantial evidence
precluding court from withdrawing issue of
negligence from jury. United Air Services,

§ 21406
%6% v Sampson (193S) 30 CA2d 135, 86 P2d

Assuming that competent ftying inslructor
knew his student to be incompetent, such fact
is not enough to render owner, who rented air-
Flane to instructor, knowing it was to be
lown by student, liable for damages caused
by airplane while flown by student, under
rule that bailor who entrusts vehicle to per-
son he knows to be incompetera is liable for
bailer', negligent acts. Boyd v While (1954)
128 CA2d 641. 276 P2d 92.

§21406. Liability for personal injuries w or death of "guest” in

aircraft

A guest riding in or upon any aircrare Without giving compensation,
or any other Rerson, does not”have any right of action for civil dam-

ages against the airman flyin
o%erw?se_ legally liable fo¥ tﬂ

the aircraft or against any other person
e conduct of the airman, on account of

E)ersonal |_n}u_ry to, or the death of, the guest during such ride, unless

he plaintif
alrman.

Legislative Ilislory:

Added by Stats 1953 ch 151 51 p 934,
Based on:

(a) Stats 1947 ch 1379 5 15. as added by
Stats 1949 ch 653 51 p 1157.

Collateral References:

Cal Jur 2d Aviation 55 62. 75.
McKinney's Cal Dig Aeronautics 53(5).
8 Am lur 2d Aviation 55 61-84.

Low Review Articles:
Jurisdiction and venue in aviation accident
cases. 36 CLR 41
Tort liability of air carriers to air pas-
sengers. 39 CLR 541
Liability for grotin) damaged from crashes
or forced landings of aircraft. 43 CLR
309.
Interﬁ)retation of California "guest statute"
applicable to airplane accidents. 16
SCLR 358.

N the action establishes that the Injury or death proxi-
znately resulted from the intoxication or

l/vilful misconduct of the,

Attorney CencrnTs Opinions:

12 Ops Atty Cen 28 (questions respecting
liability of owner or pilot for injury or
death of passenger discussed).

Words and Pliroies:
"Airplir-s": Cal Words, Phrases and Max-
ims.

Annotations:
Liability for injury to quest in aeroplane.
12 AIYRZi‘ 65%. yd d
Liability of operator of flight training
school for injury or dceuh of trainee as

that of owner or operator to r."cll or pas-
senger. 17 ALK2d 557,
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PATRICK M. RODEY DURING SESSION

32'" MONTCLAIRECT POUCH V
ANCHORAGE. AK $5503 mJUNEAU AX 99811
(907)465-3717

ALASKA STATE SENATE

June 8, 1983

TO : Senator Dick Eliason
Chairman, Senate Labor & Commerce Committee

FROM: Senator Patrick Rodey

RE : House Bill 126 (Aircraft guest statute)

I am enclosing a copy of the letter and enclosed materials
I just received from Bernard Kelly regarding House Bill 126.

I wanted to bring this information to your attention to
include in any further committee deliberations on HB 126.

Enclosures



LAW OFFICES

Kelly S Luce
A PROFESSIONAL CORPORATION

BERNARD B KELLY
LAMES LUCE 1015 WEST SEVENTH AVENUE
GREGORY J.GREBE ANCHORAGE, ALASKA 95501

1907) 279-9571

June 2, 1983

Senator Patrick Rodey
State Senate
Juneau, AK

Dear

I am enclosing a package of materials which was
generated by Michael Schneider to the House Judiciary
Committee on House Bill 126 (the Aircraft Guest Statute).
The thesis of these documents 1is to show that this passenger
bill would be unconstitutional.

We believe that there are other reasons for defeat—
ing this bill. It is like MICA where there may be unaffordable
insurance coverage. I am sure it can be established that
the insurance is too high because writing individual coverage
for certain types of risks is something the insurance industry
doesn®"t like to do and therefore they charge 1inordinant
premiums for such situations. I think a better solution can
be found than taking away people®s rights. If the guest
passenger statute were passed, there are many situations,
such as people who pay for part of the gas for the airplane
ride or who make a business arrangement of some kind with the
pilot, such as a salesman and accountant or lawyer and
client, etc., which situations avoid the guest statute.

Private pilots who want the legislation are seeking a liability
picture where they don"t have to pay for any 1insurance. Yet,
to my way of thinking, this 1is a trap for the pilot because

the guest statute might be avoided on one of the basis outlined
above or the statute might be held unconstitutional. Pilots

in those situations would be lulled into a false sense of
security and as a result could lose *-heir personal assets.

In the meantime, the victims, widows and survivors
of deceased passengers 1in aircrafts may have to be demeaned by
going on welfare or public assistance. This legislation treats
them as an underprivileged class as compared to victims 1in other
types of vehicular accidents, such as boats and cars.

We would Ilike to be kept apprised regarding a hearing
v'n this bill. I will arrange to either be personally present
or have a knowledgeable fellow attorney come down to argue
against this legislation.



Senator Patrick Rodey
June 2, 1983
Page Two.

Thank you for any information you can provide us
on hearings, time tables and the Ilike.

Very truly yours,

KELLY, LUCE & GREBE

BPK/11Im

Enclosures
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April 14, 1983

Joseph Brewer

Staff Counsel

House Judiciary Committee
Pouch V

Juneau, AK 99811

Re: House Bill 126 (Aircraft Guest Statute)

Dear Joe:

As I mentioned 1in our phone conversation the other day, the
above bill makes it necessary for a passenger in a private
aircraft to prove the pilot was grossly negligent or
intoxicated before that passenger can maintain a successful
claim for personal 1injury or death. This bill would appear
to be terrible public policy as passengers are rarely, if
ever, in a position to assess the risks of any given Tflight
in any given aircraft. Indeed, the control of critical
decisions regarding weather, terrain, and performance
capabilities of the aircraft is always in of the hands of
the pilot no matter what the passenger®s opinion on the
matter might be.

Legislation of this type has been held unconstitutional 1in a
number of states. The first group of cases that 1 will
refer to deal specifically with airplane guest statutes:

1. Messmer v . Ker, 524 P.2d 536 (ldaho 1974), airplane
guest statute held unconstitutional.
2. Longnecker v. Noordyk Mooney, 1Inc.,. 232 N.V?.2d 654

(Mich. 1975), exception for guest passenger requiring proof
of gross negligence or wilful and wanton misconduct 1is

unconstitutional.
3. Lightenburger v. Gordon, 510 P.2d 865 (Nev. 1973).

Identical constitutional and public policy issues are raised

by automobile guest statutes. Automobile guest statutes
have been consistently held unconstitutional by recent
cases:

1 Brown v. Merlo, 506 P.2d 212 (1973),

plaintiff-guest was 1injured when host"s Jeep crossed
centerline of highway and collided with embankment on



opposite sine of ['0r.n; court held c]assifi cation which car
guest statute created between those allowed and those denied
recovery for injuries due to negligence does not have a
substantial and rational relationship to statute®s purpose
of protecting hospitality of host driver and preventing
collusive lawsuits and therefore, as applied to
negligently-injured guest, the guest statute violates equal
protection guarantees of California and United States
Constitutions; judgment for defendant reversed.

2. Newman v. Coleman, 524 P.2d 541 (ldaho 1974).

3. I-"anistee Bank & Trust Co. v. McGowan, -232 U.K. 2d
636 (Mich. 1975), to deny guest"s recompense Tfor
negligently-inflicted injury, death, or loss cannot be
justified as reasonable means to promote hospitality, foster
gratitude, prevent collusion, perjury or fraud, reduce
insurance premiums, or protect generous drivers fronm
vexacious litigation by ungrateful guests or conniving
hitchhikers.

4. Stanfill v. Powers, 243 N.W.2d 24 (1976), auto
guest statute violative of equal protection clause of
Michigan Constitution.

5. Lakonen v. 8th Judicial District Court, 538 P .2d
574 (Nev. 1975), Nevadals automobile guest statute
unconstitutional as denying equal protection of the laws.

6. McGeehan v. Bunch, 540 P.2d 238 (N.M. 1975),
classifications created by guest statutes, as between those
who are denied and those who are permitted recovery for
negligently-inflicted injuries, do not bear substantial and
rational relation to statute"s purpose of protecting
hospitality of host driver and preventing collusive
lawsuits; statute is unconstitutional and void as denial of
equal protection of law.

7. Johnson v. Hassett, 217 N.W.2d 771 (N.D. 1974).

8. Primes v. Tyler, 331 N.E.2d 723 (Ohio 1975).

9. Nehring v. Russell, 582 P.2d 68 (Wyo. 1978), an
action arising out of injuries sustained by plaintiff while
riding as passenger in vehicle driven by defendant, court
held that Wyoming ® guest statute violates state
constitution which requires "uniform operation of laws;"
reasons for prohibition imposed upon guest from suing host
to promote hospitality and gratuity and to prevent possible
collusion were no longer viable, as party to be protected by
guest statute today 1is insure, not host and jJjudicia7? systenm
is well armed with numerous implements for prevention and
detecton of fraud.

I hope the above convince you, as they have convinced me,
that House Bill 126 suffers from irreparable State and
Federal Constitutional infirmity. As a former president of
the Alaska Academy of Trial Lawyers and the present Chairman
of the Alaska Action Trust, | can assure you and the members
of the House Judiciary Committee that the plaintiff* s trial
bar in this State is much opposed to this legislation. More



importantly, this legislation promotes the interests of a
very limited group of people to the detriment of the public
in general.

Thanhs very much for your time and consideration of my
thoughts with regard to this bill.

Sincerely

KJ S :nh
P.S. VThat wonders arrive 1in the mail!! Since dictating
this, 1 received (and have enclosed) a comprehensive

treatment of the guest statute issue by an independent
research group. Hope it helps.
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April 4, 196 1

Michael J- Schneider, Esquire
830 North Street, Suite 202
Anchorage, Alaska 99501

Dear Mr. Schneider:

As you nay know, The Research Group is afirm of 65 specialized
attorneys which provides lawyers across the nation withprofessional
legal support in the areas of legal research, writing, and analysis.

In addition, and of core immediate concern to the Alaska Trial
Lawyer®"s Association, we have broad experience 1in preparing national
and state surveys and other major studies. For example,we researched
and wrote a seven volume study for The Commerce Department evaluating
the status of American products liability law.

Ve are often commissioned to draft independent, objective stu-—
dies of selected legal areas which our clients utilize 1in presen®"
tations to legislative and other governing bodies. Most recently, wc
conducted a national comparative study of various components of
Indiana tort law for the Indiana Trial Lawyers Association.

The benefits .o your organization of utilizing our attorneys
for such studies are the economies of our service and the persuasive
weight which attends an independent study performed by a nationally
recognized Tirm which specializes in legal research anci analysis. To
aid you 1in evaluating the potential usefulness of our "major study"
work product, 1 an enclosing an excerpt from a recently completed
study.

We would be happy to discuss with you ways 1in which we can be
of assistance to your organization. Please contact me directly
(toll-free 800-446-1870) should you desire further information rela—
tive to our services or to receive a cost estimate for a specific
project.

Sincerely,

Edward B. Gerber
Vice President

EBG/ntt
Enclosure



PATRICK M. RODEY
3271 MONTCLAIRE CT.
ANCHORAGE, AK 99503

DURING SESSION
POUCH V
JUNEAU. AK 99811
(907) 465-3717

ALASKA STATE SENATE

June 8, 1983

T0 : Senator Dick Eliason
Chairman, Senate Labor & Commerce Committee

FROM: Senator Patrick Rodey

RE : House Bill 126 (Aircraft guest statute)

I am enclosing a copy of the letter and enclosed materials
I just received from Bernard Kelly regarding House Bill 126.

I wanted to bring this information to your attention to
include in any further committee deliberati™ *on HB 126.

Enclosures
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Kelly S Luce
A PROFESSIONAL CORPORATION
BERNARD P. KELLY

LAMES LUCE 1015 WEST SEVENTH AVENUE
GREGORY J.GRERE ANCHORAGE, ALASKA 99501

(907) 279-9571

June 2, 1983

Senator Patrick Rodey
State Senate
Juneau, AK

Dear

I am enclosing a package of materials which was
generated by Michael Schneider to the House Judiciary
Committee on House Bill 126 (the Aircraft G~A~t Statute) .
The thesis of these documents 1is to show that this passenger
bill would be unconstitutional.

We believe that there are other reasons for defeat—
ing this bill. It is like MICA where there may be unaffordable
insurance coverage. I am sure it can be established that
the insurance is too high because writing individual coverage
for certair types of risks is something the insurance industry
doesn®"t like to do and therefore they charge 1inordinant
premiums for such situations. I think a better solution can
be found than taking away people®s rights. If the guest
passenger statute were passed, there are many situations,
such as people who pay for part of the gas for the airplane
ride or who make a business arrangement of some kind with the
pilot, such as a salesman and accountant or lawyer and

client, etc., which situations avoid the guest statute.
Private pilots who want the legislation are seeking a liability
picture where they don"t have to pay for any insurance. Yet,

to my way of thinking, this is a trap for the pilot because

the guest statute might be avoided on one of the basis outlined
above or the statute might be held unconstitutional. Pilots

xn those situations would be lulled into a false sense of
security and as a result could lose their personal assets.

In the meantime, the victims, widows and survivors
of deceased passengers 1in aircrafts may have to be demeaned by
going on welfare or public assistance. This legislation treats
them as an underprivileged class as compared to victims 1in other
types of vehicular accidents, such as boats and cars.

We would like to be kept apprised regarding a hearing
on this bill. I will arrange to either be personally present
or have a knowledgeable fellow attorney come down to argue
against this legislation.



Senator Patrick Rodey
June 2, 1983
Page Two.

Thank you for any information you can provide us
on hearings, time tables and the like.
Very truly yours,

KELLY, LUCE & GREBE

BPK/Z1Im

Enclosures
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April 14, 1983

Joseph Brewer

Staff Counsel

House Judiciary Committee
Pouch V

Juneau, AK 99811

Re: House Bill 126 (Aircraft Guest Statute)

Bear Joe:

As | mentioned 1in our phone conversation the other day, the
above bill makes it necessary for a passenger 1in a private
aircraft to prove the pilot was grossly negligent or
intoxicated before that passenger can maintain a successful
claim for personal 1injury or death. This bill would appear
to be terrible public policy as passengers are rarely, if
ever, in a position to assess the risks of any given flight
in any given aircraft. Indeed, the control of critical
decisions regarding weather, terrain, and performance
capabilities of the aircraft is always 1in of the hands of
the pilot no matter what the passenger®s opinion on the
matter might, be.

Legislation of this type has been held unconstitutional in a
number of states. The Ffirst group of cases that I will
refer to deal specifically with airplane guest statutes:

1. Messmer v. Ker, 524 P.2d 536 (ldaho 1974), airplane
guest statute held unconstitutional.

2. Longnecker v . Noordyk Mooney, 1Inc.,.232 N.W.2d 654
(Mich. 1975), exception for guest passenger requiring proof
of gross negligence or wilful and wanton misconduct 1is

unconstitutional.
3. Lightenburger v. Gordon, 510 P.2d 865 (Nev. 1973).

Identical constitutional and public policy issues are raised

by automobile guest statutes. Automobile guest statutes
have been consistently held unconstitutional by recent
cases:

1. Brown v. Merlo, 506 P.2d 212 (1973),

plaintiff-guest was injured when host"s Jeep crossed
centerline of highway and collided with embankment on



opposite sine of roan; court "nolo classification which car
guest statute created between those allowed and those denied
recovery for injuries due to negligence does not have a
substantial and rational relationship to statute®s purpose
of protecting hospitality cf host driver and preventing
collusive lawsuits and therefore, as applied to
negligently-injured guest, the guest statute violates equal
protection guarantees of California and United States
Constitutions: judgment for defendant reversed.

2. Newman v . Coleman, 524 P.2d 541 (ldaho 1974).

3. Manistee Bank & Trust Co. v. McGowan, -232 N.V?.2d
636 (Mich. 1975), to deny guest"s recompense for
negligently-inflicted injury, death, or loss cannot be
justified as reasonable means to promote hospitality, foster
gratitude, prevent collusion, perjury or fraud, reduce
insurance premiums, or protect generous drivers fronm
vexacious Jlitigation by ungrateful guests or conniving
hitchhikers.

4. Stanfill v. Powers, 243 N.W.2d 24 (1976), auto
guest statute violative of equal protection clause of
Michigan Constitution.

5. Lakonen v. 8th Judicial District Court, 538 P .2d
574 (Nev. 1975), Nevada > automobile guest statute
unconstitutional as denying equal protection of the laws.

6. McGeehan v. Bunch, 540 P.2d 238 (N.M. 1975),
classifications created by guest statutes, as between those
who are denied and those who are permitted recovery for
negligently-inflicted injuries, do not bear substantial and
rational relation to statute®s purpose of protecting
hospitality of host driver and preventing collusive
lawsuits; statute 1is unconstitutional and void as denial of
equal protection of law.

7. Johnson v. Hassett, 217 N.W.2d 771 (N.D. 1974).

8. Prxmes v. Tyler, 331 N.E.2d 723 (Ohio 1975).

9. Nehring v. Russell, 582 P.2d 68 (Wyo. 1978), an
action ar ng out of injuries sustained by plaintiff while
riding as ussenger in vehicle driven by defendant, court
held that Wyoming®s guest statute violates state
constitution which requires "uniform operation of laws;"
reasons for prohibition imposed upon guest from suing host
to promote hospitality and gratuity and to prevent possible
collusion were no longer viable, as party to be protected by
guest statute today 1is 1insure, not host and judicial system
is well armed with numerous implements for prevention and
detecton of fraud.

I hope the above convince you, us they have convinced me,
that House Bill 126 suffers from irreparable State and
Federal Constitutional infirmity. As a former president of
the Alaska Academy of Trial Lawyers and the present Chairman
of the Alaska Action Trust, | can assure you and the members
of the House Judiciary Committee that the plaintiff®s trial
bar 1in this State is much opposed to this legislation. More



importantly, this legislation promotes the interests of a
very Jlimited group of people to the detriment of the public
in general.

Thanhs very much for your time and consideration of my
thoughts v-.-ith regard to this bill.

Sincerely
/

MJ S :nh

P.S. Kbat wonders arrive in the maill!! Since dictating
this, | received (and have enclosed) a comprehensive
treatment of the guest statute issue by an independent,
research group. Hope it helps.
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April 4 3983
Michael J. Schneider, Esquire
8S0 North Street, Suite 202
Anchorage, Alaska 99501
Dear Mr. Schneider:

As you nay know, The Research Group 1is a fire of 65 specialized
attorneys which provides lawyers across the nation with professional
legal support in the areas of legal research, writing, and analysis.

In addition, and of core immediate concern to the Alaska Trial
Lawyer ™ Association, we have broad experience in preparing national
and state surveysand other major studies. For example, we researched
and wrote a sevenvolume study for The Commerce Department evaluating
the status of American products liability law.

We are often commissioned to draft independent, objective stu-—
dies of selected legal areas u"hich our clients utilize 1in presen—

governing bodies. Most recently, we
study of various components of

Lawyers Association.

tations to legislative and other
conducted a national comparative
Indiana tort law for the Indiana Trial

The benefits to your organization of utilizing our attorneys
for such studies are the economies of our setvice and the persuasive
weight which attends an independent study performed by a nationally

recognized firm which specializes in legal research and analysis. To

aid you 1in evaluating the potential usefulness of our "major study"
work product, 1 am enclosing an excerpt from a recently completed
study.

in which wv can be
me directly
information

We would be happy to discuss with you wavs
of assistance to your organization. Please contact

(toll-free 800-446-1870) should you desire further rota—

tive to our services or to receive a cost estimate for a specific
project.
Edward B. Gerber

Vice President

EBG/ntt
Enclosure
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