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H B  126
F i s c a l  M o t e  

- A n a l y s i s

T h e  l i a b i l i t y  o f  a i r c r a f t  o wners or o p e r a t o r s  f o r  
. p e r s o n a l  i n j u r y  or d e a t h  to guest p a s s e n g e r s  a n d  t h e  l i m i t a t i o n  
t h e reof, is a n a t t e r  b e t w e e n  p r i v a t e  parti e s .  S u c h  m a t t e r s ,  
u n l e s s  t h e y  i n v o l v e  social c o n c e r n s  for w h i c h  t h e  s t a t e  h a s  
p r o v i d e d  so me f o r m  of s t a t u t o r y  p r o t e c t i o n ,  g e n e r a l l y  d o  n o t
i n v o l v e  the D e p a r t m e n t  of Law. C o n s e q u e n t l y , n o  f i s c a l  i m p a c t  
w i l l  o c c u r  to the d e p a r t m e n t ' s  o perat ions.



PATRICK M.ROOEY
2271 M O N T C L A I R E  C T  
A N C H O R A G E .  AK 99503

D U R I N G  S E S S I O N  
P O U C H  V  

J U N E A U .  AK  9 9 8 1 1  
( 9 0 7 ) 4 6 5 - 3 7 17

ALASKA STATE SENATE 

June 8, 1983

TO : Senator D i c k  Eliason
Chairman, Senate Labor &  Commerce Committee

FROM: Senator Patrick Rodey

RE : House Bill 126 (Aircraft guest statute)

I am enclosing a copy of the letter and enclosed materials 
I just recei ved from Bernard Kelly regarding House Bill 126.

I w anted  to bring this information to your attention to 
include in any further committee deliberations on HB 126.

Enclosures



L A W  O F F I C E S

K e l l y  S  L u c e

B E R N A R D  P.  K E L L Y  
L A M E S  L U C E  
G R E G O R Y  J . G R E B E

( 9 0 7 )  2 7 9 - 9 5 7 1

J u n e  2, 1983

A P R O F E S S I O N A L  C O R P O R A T I O N  
1 0 1 5  W C S T  S E V E N T H  A V E N U E  

A N C H O R A G E ,  A L A S K A  9 9 5 0 J

S e n a t o r  P a t r i  'k R o d e y  
S t a t e  S e n a t e  
J u n e a u ,  A K  S-Strpi

D e a r  SenateJr

I a m  e n c l o s i n g  a p a c k a g e  of m a t e r i a l s  w h i c h  w a s  
g e n e r a t e d  by M i c h a e l  S c h n e i d e r  to t h e  H o u s e  J u d i c i a r y  
C o m m i t t e e  on H o u s e  B i l l  126 (the A i r c r a f t  G u e s t  S t a t u t e ) .
T h e  t h e s i s  of t h e s e  d o c u m e n t s  is to s h o w  t h a t  this  p a s s e n g e r  
b i l l  w o u l d  be u n c o n s t i t u t i o n a l .

We  b e l i e v e  t h a t  ther° are o t h e r  r e a s o n s  for d e f e a t­
in g  th is  bill. It is like  M I C A  w h e r e  t h e r e  m a y  be u n a f f o r d a b l e  
i n s u r a n c e  c o v e r a g e .  I a m  su r e  it c a n  be  e s t a b l i s h e d  t h a t  
th e  i n s u r a n c e  is to o h i g h  b e c a u s e  w r i t i n g  i n d i v i d u a l  c o v e r a g e  
f o r  c e r t a i n  typ-as of r i s k s  is s o m e t h i n g  r h e  i n s u r a n c e  i n d u s t r y  
d o e s n ' t  like to do and t h e r e f o r e  t h e y  c h a r g e  i n o r d i n a n t  
p r e m i u m s  for s u c h  s i t u a ti on s.  I t h i n k  a b e t t e r  s o l u t i o n  c a n  
be f o u n d  t h a n  t a k i n g  a w a y  p e o p l e ' s  r i g h t s .  If the g u e s t  
p a s s e n g e r  s t a t u t e  w e r e  p a ss ed , t h e r e  ar e  m a n y  s i t u a t i o n s ,  
s u c h  as p e o p l e  w h o  pay  for p a r t  of t h e  ga s for the a i r p l a n e  
r i d e  or w h o  m a k e  a b u s i n e s s  a r r a n g e m e n t  o f s o m e  k i n d  w i t h  the 
p i l o t ,  s u c h  as a s a l e s m a n  a n d  a c c o u n t a n t  or  l a w y e r  an d 
c l i e n t ,  etc., w h i c h  s i t u a t i o n s  a v o i d  th e g u e s t  s tat ut e.
P r i v a t e  p i l o t s  w h o  w a n t  the l e g i s l a t i o n  a r e  s e e k i n g  a l i a b i l i t y  
p i c t u r e  w h e r e  t h e y  d o n ' t  ha ve  to p a y  for a n y  in su r a n c e .  Yet, 
to m y  w a y  of t h i n k i n g ,  this is a t r a p  for th e p i l o t  b e c a u s e  
th e g u e s t  s t a t u t e  m i g h t  be a v o i d e d  on  o n e  of th e b a s i s  o u t l i n e d  
a b o v e  or th e s t a t u t e  m i g h t  be h e l d  u n c o n s t i t u t i o n a l .  P i l o t s  
in t h o s e  s i t u a t i o n s  w o u l d  be l u l l e d  in t o a f a l s e  s e n s e  of 
s e c u r i t y  an d  as a r e s u l t  c o u l d  los e t h e i r  p e r s o n a l  a ss et s.

In the m e a n t i m e ,  the v i c t i m s ,  w i d o w s  an d  s u r v i v o r s  
of d e c e a s e d  p a s s e n g e r s  in air  r a ft s m a y  have to be d e m e a n e d  by 
g o i n g  on w e l f a r e  or  p u b l i c  a s s i s t a n c e .  T h i s  l e g i s l a t i o n  t r e a t s  
t h e m  as an u n d e r p r i v i l e g e d  c l a s s  as c o m p a r e d  to v i c t i m s  in o t h e r  
t y p e s  of  v e h i c u l a r  ac ci d e n t s ,  su c h as b o a t s  a n d  cars.

We  w o u l d  like to be k e p t  a p p r i s e d  r e g a r d i n g  a h e a r i n g  
on this  bill. I w i l l  a r r a n g e  to e i t h e r  be p e r s o n a l l y  p r e s e n t  
o r  h a v e  a k n o w l e d g e a b l e  f e l l o w  a t t o r n e y  c o m e  d o w n  to a r g u e  
a g a i n s t  t h i s  l e g i s l a t i o n .



S e n a t o r  P a t r i c k  R o d e y  
J u n e  2, 1983 
P a g e  Two .

T h a n k  y o u  fo r a n y  i n f o r m a t i o n  y o u  c an  p r o v i d e  us 
on  h e a r i n g s ,  t i m e  t a b l e s  an d  the like.

V e r y  t r u l y  yo ur s,  

KE LL Y,  L U C E  & G R E B E

B P K / l l m

E n c l o s u r e s



D C  N N ’ I S  K .  M E 5 7 A S  
M I C H A E L  J . S C H N E I D E R

B S O  * W  S T  R E E 1 .  S U I T E  2 C ? A h c a  C o d e  

2 7 7 — . S !
A N C H O R A G E .  A L A S K A  9 5 5 0 1

A p r i l  14, 1 9 8 3

J o s e p h  B r e w e r  
S t a f f  C o u n s e l  
H o u s e  J u d i c i a r y  C o m m i t t e e  
P o u c h  V
J u n e a u ,  A K  9 9 8 1 1

Re: H o u s e  B i l l  1 2 6  ( A i r c r a f t  G u e s t  S t a t u t e )

D e a r  J o e :

•

A s  I m e n t i o n e d  in o u r  j h o n e  c o n v e r s a t i o n  t h e  o t h e r  day, t h e  
a b o v e  b i l l  m a l e s  it n e c e s s a r y  for  a p a s s e n g e r  in a p r i v a t e  
a i r c r a f t  t o  p r o v e  t he  p i l o t  w a s  g r o s s l y  n e g l i g e n t  or 
i n t o x i c a t e d  b e f o r e  t h a t  p a s s e n g e r  c a n  m a i n t a i n  a s u c c e s s f u l  
c l  .1 f o r  p e r s o n a l  i n j u r y  or d e a t h .  T h i s  b i l l  w o u l d  a p p e a r  
t c  be t e r r i b l e  p u b l i c  p o l i c y  as p a s s e n g e r s  ar e r a r e l y ,  if 
e v e r,  in a p o s i t i o n  to  a s s e s s  th e r i s k s  o f  a n y  g i v e n  f l i g h t  
i n  any  g i v e n  a i r c r a f t .  I n d e e d ,  t h e  c o n t r o l  o f  c r i t i c a l  
d e c i s i o n s  r e g a r d i n g  w e a t h e r ,  t e r r a i n ,  a n d  p e r f o r m a n c e  
c a p a b i l i t i e s  of the  a i r c r a f t  is a l w a y s  in o f  t h e  h a n d s  of 
t h e  p i l o t  no  m a t t e r  w h a t  the  p a s s e n g e r ' s  o p i n i o n  on t h e  
m a t t e r  m i g h t  be.

L e g i s l a t i o n  of t h i s  t y p e  h a s  b e e n  h e l d  u n c o n s t i t u t i o n a l  in a 
n u m b e r  of  s t a t e s .  Th e  f i r s t  g r o u p  o f  c a s e s  t h a t  I w i l l  
r e f e r  to  d e a l  s p e c i f i c a l l y  w i t h  a i r p l a n e  g u e s t  s t a t u t e s :

1. Messiner v. K e r , 524 P . 2d 5 3 6  ( I d a h o  1 9 7 4  ), a . r p l a n e  
g u e s t  s t a  .ute h e l d  u n c o n s t i t u t i o n a l .

2. L o n g n e c k e r  v. N o o r d y k  M o o n e y ,  I n c . , . 2 3 2  N . W . 2 d  654 
(M i ch . 19 7 5 ) ,  e x c e p t i o n  for  g u e s t  p a s s e n g e r  r e q u i r i n g  p r o o f  
o f  g r o s s  n e g l i g e n c e  or w i l f u l  and w a n t o n  m i s c o n d u c t  is 
u n c o n s t i t u t i o n a l .

3. L i g h t e n b u r g e r  v. G o r d o n , 5 1 0  P . 2d 8 6 5  ( Nev . 1 9 7 3 ) .

I d e n t i c a l  c o n s t i t u t i o n a l  and  p u b l i c  p o l i c y  i s s u e s  a r e  r a i s e d  
b y  a u t o m o b i l e  g u e s t  s t a t u t e s .  A u t o m o b i l e  g u e s t  s t a t u t e s  
h a v e  b e e n  c o n s i s t e n t l y  h e l d  u n c o n s t i t u t i o n a l  b y  r e c e n t  
c a s e s :

1. B r o w n  v. M e r l o , 506  P . 2d 2 1 2  ( 1 9 7 3 ) ,  
p l a i n t i f r - g u e s t  w a s  i n j u r e d  w h e n  h o s t ' s  J e e p  c r o s s e d  
c e n t e r l i n e  o f  h i g hw a'  and c o l l i d e d  w i t h  e m b a n k m e n t  on



@  •

o p p o s i t e  s i n e  o f  l ' O r . n ;  c o u r t  h o l d  c l a s s i f i c a t i o n  w h i c h  car 
g u e s t  s t a t u t e  c r e a t e d  b e t w e e n  t h o s e  a l l o w e d  and  t h o s e  d e n i e d  
r e c o v e r y  f o r  i n j u r i e s  d u e  to n e g l i g e n c e  d o e s  not h a v e  a 
s u b s t a n t i a l  a n d  r a t i o n a l  r e l a t i o n s h i p  to s t a t u t e ’s p u r p o s e  
o f  p r o t e c t i n g  h o s p i t a l i t y  of h o s t  d r i v e r  anc p r e v e n t i n g  

c o l l u s i v e  l a w s u i t s  and t h e r e f o r e ,  as a p p l i e d  to 
n e g l i g e n t l y - i n j u r e d  g u e s t ,  th e  g u e s t  s t a t u t e  v i o l a t e s  equal 
p r o t e c t i o n  g u a r a n t e e s  of C a l i f o r n i a  a n d  U n i t e d  S t a t e s  
C o n s t i t u t i o n s ;  j u d g m e n t  fo r d e f e n d a n t  r e v e r s e d .

2. N e w m a n  v. C o l e m a n , 524 P . 2d 541 ( I d a h o  1 9 7 4 ) .
3. K.anistee B a n k  & T r u s t  Co. v. M c G o w a n , -232 N . W . 2 a  

6 3 6  ( M i c h .  1 9 7 5 ) ,  t o  d e n y  g u e s t ' s  r e c o m p e n s e  fo r 
n e g l i g e n t l y - i n f l i c t e d  i n j u r y ,  d e a t h ,  or  l o s s  c a n n o t  be 
j u s t i f i e d  as r e a s o n a b l e  m e a n s  t o  p r o m o t e  h o s p i t a l i t y ,  f o s t e r  
g r a t i t u d e ,  p r e v e n t  c o l l u s i o n ,  p e r j u r y  or fraud, r e d u c e  
i n s u r a n c e  p r e m i u m s ,  or p r o t e c t  g e n e r o u s  d r i v e r s  f r o m  
v e x a c i o u s  l i t i g a t i o n  b y  u n g r a t e f u l  g u e s t s  or c o n n i v i n g  
h i t c h h i k e r s .

4. S t a n f i l l  v. P o w e r s , 2 4 3  N . W . 2 d  24 (1976), a u t o  
g u e s t  s t a t u t e  v i o l a t i v e  of  e q u a l  p r o t e c t i o n  c l a u s e  of 
M i c h i g a n  C o n s t i t u t i o n .

5. L a k o n e n  v. 8 th  J u d i c i a l  D i s t r i c t  C o u r t , 5 38  P .2d 
5 7 4  ( N e v . 1 9 7 5 ) ,  N e v a d a 1s a u t o m o b i l e  g u e s t  s t a t u t e  
u n c o n s t i t u t i o n a l  as d e n y i n g  e q u a l  p r o t e c t i o n  o f  t h e  laws.

6. M c G e e h a n  v. B u n c h , 54 0  P . 2d 2 3 8  (N.M. 1 9 7 5 ) ,  
c l a s s i f i c a t i o n s  c r e a t e d  b y  g u e s t  s t a t u t e s ,  as b e t w e e n  t h o s e  
w h o  ar e  d e n i e d  a n d  t h o s e  w h o  a r e  p e r m i t t e d  r e c o v e r y  for 
n e g l i g e n t l y - i n f l i c t e d  i n j u r i e s ,  do  n o t  b e a r  s u b s t a n t i a l  and 
r a t i o n a l  r e l a t i o n  t o  s t a t u t e ' s  p u r p o s e  of p r o t e c t i n g  
h o s p i t a l i t y  of h o s t  d r i v e r  a n d  p r e v e n t i n g  c o l l u s i v e  
l a w s u i t s ;  s t a t u t e  is u n c o n s t i t u t i o n a l  and v o i d  as d e n i a l  of 
e q u a l  p r o t e c t i o n  o f  law.

7. J o h n s o n  v. H a s s e t t , 2 1 7  N . W . 2 d  77 1 (N.D. 1 9 7 4 ) .
8. P r i m e s  v. T y l e r , 331 N . E . 2 d  72 3  ( O h i o  1 9 7 5 ) .
9. N e h r i n g  v. R u s s e l l , 5 8 2  P . 2d 6 8  (Wyo. 1 9 7 3 ) ,  an 

a c t i o n  a r i s i n g  o u t  of i n j u r i e s  s u s t a i n e d  b y  p l a i n t i f f  w h i l e  
r i d i n g  as p a s s e n g e r  in v e h i c l e  d r i v e n  b y  d e f e n d a n t ,  c o u r t  
h e l d  t h a t  W y o m i n g ' s  g u e s t  s t a t u t e  v i o l a t e s  s t a t e  
c o n s t i t u t i o n  w h i c h  r e q u i r e s  " u n i f o r m  o p e r a t i o n  of l a w s ; "  
r e a s o n s  f o r  p r o h i b i t i o n  i m p o s e d  u p o n  g u e s t  f r o m  s u i n g  h o s t  
t o  p r o m o t e  h o s p i t a l i t y  an d  g r a t u i t y  an d to p r e v e n t  p o s s i b l e  
c o l l u s i o n  w e r e  no l o n g e r  v i a b l e ,  as p a r t y  to b e p r o t e c t e d  by  
g u e s t  s t a t u t e  t o d a y  is i n s u r e ,  n ot  h o s t  a n d  j u d i c i a l  s y s t e m  
is w e l l  a r n e d  w i t h  n u m e r o u s  i m p l e m e n t s  f o r  p r e v e n t i o n  a n d  
d e t e c t o n  o f  f r a u d .

I h o p e  t h e  a b o v e  c o n v i n c e  you, as t h e y  h a v e  c o n v i n c e d  me, 
t h a t  H o u s e  B i l l  1 2 6  s u f f e r s  f r o m  i r r e p a r a b l e  S t a t e  a n d  
F e d e r a l  C o n s t i t u t i o n a l  i n f i r m i t y .  As a f o r m e r  p r e s i d e n t  of 
t h e  A l a s k a  A c a d e m y  o f  T r i a l  L a w y e r s  a n d  t h e p r e s e n t  C h a i r m a n  
o f  t h e  A l a s k a  A c t i o n  T r u s t ,  I c a n  a s s u r e  y o u  a n d  t h e  m e m b e r s  
o f  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e  t h a t  t h e  p l a i n t i f f ' s  t r i a l  
b a r  in t h i s  S t a t e  is m u c h  o p p o s e d  to t h i s  l e g i s l a t i o n .  M o r e



i m p o i t a n t l y , t h i s  l e g i s l a t i o n  p r o m o t e s  t h e  i n t e r e s t s  of a 
v e r y  l i m i t e d  g r o u p  of p e o p l e  to t h e  d e t r i m e n t  of t h e  p u b l i c  
in g e n e r a l .

T'nanV.s v e r y  m u c n  for y o u r  t i m e  a n a  c o n s i d e r a t i o n  o f  my  
t h o u g h t s  w i t h  r e g a r d  t o  t h i s  b i l l .

P . S .  Vdriat w o n d e r s  a r r i v e  in the m a i l ! !  S i n c e  d i c t a t i n g  
t h i s ,  I r e c e i v e d  (and h a v e  e n c l o s e d )  a c o m p r e h e n s i v e  
t r e a t m e n t  o f  th e  g u e s t  s t a t u t e  i s s u e  b y  an* i n d e p e n d e n t  
r e s e a r c h  g r o u p .  H o p e  it h e l p s .

S i n c e r e l y ,
r.

MJ S : nh
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P R E F A C E  B Y  T H E  R E S E A R C H  G R O U P ,  I N C . *

T h e  R e s e a r c h  G r o u p  w a s  c o m m i s s i o n e d  b y  t h e  I n d i a n a  

T r i a l  L a w y e r s  A s s o c i a t i o n  t o  u n d e r t a k e  a n a t i o n a l ,  c o m­

p a r a t i v e  s t u d y  o f  v a r i o u s  c o m p o n e n t s  o f  I n d i a n a  t o r t  law.

I t  w a s  t h e  h i g h e s t  p r i o r i t y  o f  b o t h  p a r t i e s  t h a t  th e  s t u d y  

r e f l e c t  a t h o r o u g h ,  i n d e p e n d e n t  a n d  o b j e c t i v e  a n a l y s i s  of 

t h e  p e r t i n e n t  l e g a l  a u t h o r i t y .  A c c o r d i n g l y ,  t h i s  r e p o r t  

a c c u r a t e l y  s t a t e s  t h e  p r e s e n t  s t a t u s  o f  A m e r i c a n  j u r i s p r u­

d e n c e  c o n c e r n i n g  t h e  s e l e c t e d  a r e a s  o f  i n q u i r y  b u t  t a k e s  n o  

s t a n c e  n o r  m a k e s  a n y  j u d g m e n t s  as tc t h e  p r o p r i e t y  or 

i m p r o p r i e t y  o f  t h e  I n d i a n a  p o s i t i o n .

T h e  R e s e a r c h  G r o u p  is a p r i v a t e  c o r p o r a t i o n  of 65 
s p e c i a l i z e d  a t t o r n e y s  l o c a t e d  in C h a r l o t t e s v i l l e ,  V i r g i n i a .  
I t  is r e c o g n i z e d  as t h e  n a t i o n ' s  l e a d i n g  f i r m  in p r o v i d i n g  
p r i v a t e  p r a c t i t i o n e r s ,  c o r p o r a t e  c o u n s e l ,  a n d  a t t o r n e y s  in 
g o v e r n m e n t  w i t h  l e g a l  a n a l y s i s ,  r e s e a r c h  a n d  w r i t i n g .

T E E  R E S E A R C H  G R O U P  

P O S T  O F F I C E  B O X  71 8 7  

C H A R L O T T E S V I L L E ,  V I R G I N I A  2 2 9 0 6  
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G U E S T  S T A T U T E S

S i n g l e  a n d  m u l t i - v e h i c l e  a u t o m o b i l e  a c c i d e n t s  l o n g
I

h a v e  b e e n  a f a m i l i a r  s i g h t  on A m e r i c a n  h i g h w a y s .  I n  m o s t  

c a s e s ,  a p e r s o n  i n j u r e d  i n an a u t o m o b i l e  a c c i d e n t  c a n  s u e  

t h e  p e r s o n  w h o  c a u s e d  t h e  a c c i d e n t  a n d  t h e r e b y  r e c o v e r  m o n e y  

d a m a g e s  f o r  m e d i c a l ,  p r o p e r t y ,  a n d  o t h e r  e x p e n s e s  i n c u r r e d  

b e c a u s e  o f  t h e  a c c i d e n t .  H en c e ,  in m o s t  s t a t e s ,  an a u t o m o­

b i l e  p a s s e n g e r  c an  sue  t h e  d r i v e r  o f  h i s  v e h i c l e  a n d  r e c o v e r  

d a m a g e s  f o r  a n y  i n j u r y  c a u s e d  b y  t h e  d r i v e r ' s  n e g l i g e n c e . 1 

in I n d i a n a  a n d  f i v e  o t h e r  s ta te s,  h o w e v e r ,  s p e c i a l  l a w s  p r o­

h i b i t  s u c h  s u i t s  if t h e  p a s s e n g e r  w a s  a n o n - p a y i n g  g u e s t 3 o f  

t h e  d r i v e r ,  u n l e s s  t he  d r i v e r ' s  c o n d u c t  w a s  so o u t r a g e o u s  as 

to e v i d e n c e  m o r e  t h a n  a s i m p l e  l a c k  o f  c a r e . 3 T h e s e  l a w s  

t y p i c a l l y  a r e  r e f e r r e d  t o  as " g u e s t  s t a t u e s "  o r  " g u e s t  

r u l e s ."4

T h e  d i v e r g e n c e  of  v i e w p o i n t - i n  t h i s  a r e a  e s s e n t i a l l y  

r e f l e c t s  a f u n d a m e n t a l  d i s a g r e e m e n t  as to w h e t h e r  t h e  b u r­

d e n s  p l a c e d  o n  a u t o m o b i l e  p a s s e n g e r s  b y  g u e s t  l a w s  a r e  o u t­

w e i g h e d  b y  t h e  p o l i c i e s  g u e s t  l a w s  a r e  b e l i e v e d  t o p r o m o t e .  

T h i s  d i s a g r e e m e n t  b e g a n  s h o r t l y  a f t e r  g u e s t  l a w s  w e r e  f i r s t  

c r e a t e d  in t h e  1 9 2 0 s  a n d  c o n t i n u e s  t o d a y . 5 T h e  d i s p u t e  as 

to t h e  s o c i a l  d e s i r a b i l i t y  of g u e s t  la w s is p a r t i c u l a r l y  

r e f l e c t e d  in t h e  l a r g e  n u m b e r  o f  s t a t e s  w h i c h  h a v e  r e p e a l e d

I. Introduction
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o r  j u d i c i a l l y  i n v a l i d a t e d  g u e s t  l a w s  a p p r o v e d  in  e a r l i e r  

y e a r s .®

T h e  f o l l o w i n g  d i s c u s s i o n  e x a m i n e s  in m o r e  (detail the
i ’ •

p r e s e n t  s t a t u s  o f  a u t o m o b i l e  g u e s t  l a w s  in t h e  U n i t e d  

S t a t e s .  As a s t a j t i n g  p o i n t ,  g u e s t  l a w s  a r e  v i e w e d  

n a t i o n a l l y  f r o m  a h i s t o r i c a l  p e r s p e c t i v e  a n d  t h e  p o l i c i e s  

w h i c h  g u e s t  l a w s  w e r e  d e s i g n e d  t o  p r o m o t e  a r e  i d e n t i f i e d .  

A g a i n s t  t h i s  b a c k g r o u n d ,  t h e  o p e r a t i o n  o f  t h e  I n d i a n a  g u e s t  

s t a t u t e  is c o n s i d e r e d  a n d an  a t t e m p t  to  i n v a l i d a t e  t h e  s t a­

t u t e  is b r i e f l y  d i s c u s s e d .  G u e s t  l a w s  t h e n  a r e  v i e w e d  

s o l e l y  f r o m  a m i d w e s t e r n  p e r s p e c t i v e .  F i n a l l y ,  a l i s t i n g  is 

p r o v i d e d  of  t h e  c u r r e n t  s t a t u s  o f  g u e s t  l a w s  in a l l  50 

s t a t e s .

I I . C o m m e n t a r y

A . T h e  D e v e l o p m e n t  of  G u e s t  L a w s  In  T h e  VJnited S t a t e s

B y  t h e  ,id -1 920 s th e a u t o m o b i l e  b e g a n  t o h a v e  a c o n­

s i d e r a b l e  i m p a c t  o n  A m e r i c a n  s o c i e t y . 7 A u t o m o b i l e  a c c i d e n t  

c a s e s  b e g a n  t o  c l o g  c o u r t  calen. a r s  a n d  m o r e  ar.d m o r e  d r i­

v e r s  p u r c h a s e ,  a u t o m o b i l e  l i a b i l i t y  i n s u r a n c e .® I n s u r a n c e  

c o m p a n i e s  c o m j . a i n e d  o f  b e i n g  p r e s e n t e d  w i t h  a l a r g e  n u m b e r  

o f  f r a d u l e n t  c l a i m s  in w h i c h  a h o s t  d r i v e r  f a l s e l y  c o n f e s s e d  

t o  " n e g l i g e n c e  so as t o  p e r m i t  . . . [ t h e  d r i v e r ' s ]  g u e s t —

p r e s u m a b l y  a f r i e n d  o r  r e l a t i v e — t o  c o l l e c t  f r o m  t h e  h o s t ' s  

i n s u r a n c e  com pany."® S o m e  a u t h o r i t i e s  a l s o  f e l t  t h a t
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d r i v e r s ,  t h r e a t e n e d  b y  t h e  p o s s i b i l i t y  o f  l a w s u i t s  i n s t i­

t u t e d  b y  u n g r a t e f u l  g u e s t  p a s s e n g e r s ,  mia! r e f r a i n  f r o m  

o f f e r i n g  r i d e s  t o  o t h e r s ,  p a r t i c u l a r l y  h i t c h h i k e r s .  A s  on e  

c o m m e n t a t o r  h a s  n o t e d :

T h e  j u s t i f i c a t i o n  [ f o r  g u e s t  l a w s ]  m o s t  
f r e q u e n t l y  e s p o u s e d  in o ne  f o r m  o r  a n o t h e r  
h a s  b e e n  th e  n o t i o n  o f  p r o t e c t i n g  the  
h o s p i t a b l e  d r i v e r  f r o m  s u i t s  b y  an u n g r a t e­

ful  g u e s t .  T h e  e c o n o m i c  c o n d i t i o n s  o f  th e 
1 9 3 0 ' s g a v e  p a r t i c u l a r  f o r c e  to th e h o s p i ­
t a l i t y  r a t i o n a l e  for t h e  g u e s t  s t a t u t e s .
T h e  D e p r e s s i o n  is c r e d i t e d  w i t h  c a u s i n g  a 
s u b s t a n t i a l  i n c r e a s e  in t h e n u m b e r  of  
h i t c h h i k e r s  o n A m e r i c a ' s  h i g h w a y s .  It w a s  
f e a r e d  t h a t  t h e s e  s t r a n g e r s  w o u l d  t a k e  
a d v a n t a g e  o f  g e n e r o u s  b u t  u n s u s p e c t i n g  
m o t o r i s t s ,  a n d  t h u s  o f f e n d  s o c i e t y ' s  s e n s e  
o f  j u s t i c e  a n d h o s p i t a l i t y .

S t a t e  l e g i s l a t u r e s ,  s t i m u l a t e d  b y  " p e r s i s t e n t  a n d  

e f f e c t i v e  l o b b y i n g  on  t he  p a r t  of  l i a b i i t y  i n s u r a n c e  

c o m p a n i e s , r e s p o n d e d  to t h e s e  p r o b l e m s  b y  e n a c t i n g  g u e s t  

s t a t u t e s .  T h e  l e g i s l a t u r e s  b e l i e v e d  th at, b y  p r e c l u d i n g  

g u e s t  s u i t s  f o r  i n j u r i e s  c a u s e d  b y  a d r i v e r ' s  o r d i n a r y  

n e g l i g e n c e ,  p a s s e n g e r - d r i v e r  i n s u r a n c e  c o l l u s i o n  c o u l d  be  

a v o i d e d  a n d  the p r o t e c t i o n  of  d r i v e r  h o s p i t a l i t y  i n s u r e d . 12

In 1 9 27 , C o n n e c t i c u t  an d I o w a  e n a c t e d  t h e  f i r s t  a u t o­

m o b i l e  g u e s t  s t a t u t e s . 13 By 1939 g u e s t  s t a t u t e s  h a d  b e e n  

e n a c t e d  in 29 s t a t e s . 14 In a d d i t i o n ,  t h r e e  s t a t e s  c r e a t e d

g u e s t  l a w s  t h r o u g h  j u d i c i a l  d e c i s i o n s . 15 A c c o r d i n g l y ,  32

%
s t a t e s  h a v e  e n f o r c e d  g u e s t  laws at s o m e  time.

S i n c e  t h e i r  a p p e a r a n c e  in t h e  1 9 2 0 s  a n d  1 9 3 0 s ,  " g u e s t
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s t a t u t e s  h a v e  b e e n  s u b j e c t  to s o m e  p r a i s e  b u t  a g r e a t  d e a l  

m o r e  c r i t i c i s m . "  P r o p o n e n t s  o f  g u e s t  l a w s  t r a d i t i o n a l l y  

h a v e  a r g u e d  t h a t  t h e  s o c i a l  i m p o r t a n c e  o f  p r o m o t i n g  d r i v e r  

h o s p i t a l i t y  an d p r e v e n t i n g  c o l l u s i v e  l a w s u i t s  o u t w e i g h s  t h e  

b u r d e n  p l a c e d  on g u e s t  p a s s e n g e r s  b y  t h e  s t a t u t e s '  p r o h i b i -  

t i o n  a g a i n s t  p a s s e n g e r - d r i v e r  s u i t s .  E a r l y  c r i t i c s  c o u n­

t e r e d  b y  q u e s t i o n i n g  w h e t h e r  g u e s t  l a w s  w e r e  c o n s t i t u t i o n a l .  

P o i n t i n g  o u t  t h a t  g u e s t  l a w s  t r e a t  g u e s t  p a s s e n g e r s  d i f­

f e r e n t  f r o m  o t h e r  a u t o m o b i l e  v i c t i m s ,  t h e s e  c r i t i c s  c o n­

t e n d e d  t h a t  g u e s t  l a w s  " d e n i e [ d ]  t o  g u e s t s  in m o t o r  v e h i c l e s  

t h e  e q u a l  p r o t e c t i o n  o f  th e  l a w s . ^

T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  in 1929, h o w e v e r ,  

r e j e c t e d  t h i s  c o n t e n t i o n  in a c a s e  a r i s i n g  u n d e r  t h e  

C o n n e c t i c u t  s t a t u t e . ^  N o t w i t h s t a n d i n g  t h i s  v a l i d a t i o n ,  t h e  

C o n n e c t i c u t  l e g i s l a t u r e  r e p e a l e d  t h e  C o n n e c t i c u t  g u e s t  s t a­

t u t e  in 1 9 3 7 . ^ 0  qr^e K e n t u c k y  C o u r t  of  A p p e a l s  in  1 9 3 2  a l s o  

i n v a l i d a t e d  t h e  K e n t u c k y  g u e s t  s t a t u t e ,  f i n d i n g  t h a t  t h e

s t a t u t e  v i o l a t e d  t h e  K e n t u c k y  c o n s t i t u t i o n . M o r e  t h a n  2 0
«

y e a r s  p a s s e d ,  h o w e v e r ,  b e f o r e  a n o t h e r  c o u r t  o r  l e g i s l a t u r e  

i n v a l i d a t e d  a g u e s t  l a w . ^ 2

In  t h e  l a t e  1 9 6 0 s  an d  t h e  e a r l y  1 9 7 0 s ,  c o u r t s  an d  

l e g i s l a t u r e s  in an  i n c r e a s i n g  n u m b e r  o f  s t a t e s  b e g a n  t o  r e­

e x a m i n e  t h e  c o n s t i t u t i o n a l i t y  a n d  t h e  s o c i a l  d e s i r a b i l i t y  

o f  g u e s t  laws. O p p o n e n t s  o f  the  l a w s  q u e s t i o n e d  w h e t h e r
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g u e s t  l a w s  t i u l y  o p e r a t e d  to  p r o m o t e  d r i v e r  h o s p i t a l i t y .  

T h e s e  c r i t i c s  d e n i e d  t h a t  t h e  p r e s e n c e  or  a b s e n c e  o f  a g u e s t  

l a w  a c t u a l l y  i n f l u e n c e d  m o s t  drivers', d e c i s i o n s  to o f f e r  

r i d e s  to p a s s e n g e r s . 2 2  T h e y  a l s o  a r g u e d  t h a t  w i d e s p r e a d  

s o c i a l  c h a n g e s  w h  ;.ch h a d  o c c u r r e d  s i n c e  t h e  1 9 3 0 s ;— p a r t i­

c u l a r l y  t h e  s i g n i f i c a n t l y  g r e a t e r  n u m b e r  o f  d r i v e r s  c a r r y i n g  

a u t o m o b i l e  l i a b i l i t y  i n s u r a n c e  in t h e  1 9 7 0 s  t h a n  t h e  

1 9 3 0 s — e l i m i n a t e d  a n y  p o s s i b i l i t y  o f  " r i d e r  i n g r a t i t u d e . " 2 ^ 

T h e  g u e s t  l a w c r i t i c s  a l s o  q u e s t i o n e d  w h e t h e r  t he  

l a w s  c o u l d  b e j u s t i f i e d  o n  g r o u n d s  t h a t  t h e y  p r e v e n t e d  

p a s s e n g e r s  an d  d r i v e r s  f r o m  c o l l u d i n g  a g a i n s t  i n s u r a n c e  

c o m p a n i e s .  E v e n  if s o m e  f r a u d u l e n t  c l a i m s  w e r e  i n e v i t a b l e ,  

t h e s e  c r i t i c s  f o u n d  it u n r e a s o n a b l e  to p r o h i b i t  a l l  g u e s t

s u i t s  m e r e l y  b e c a u s e  o f  uhe p o s s i b i l i t y  o f  f r a u d u l e n t  c o l l u -

2 5s i o n  in s o m e  c a s e s *

F i n d i n g  l.be f o r e g o i n g  a r g u m e n t s  p e r s u a s i v e ,  the  

C a l i f o r n i a  S u p r e m e  C o u r t  in 1 9 7 3  h e l d  t h e  C a l i f o r n i a  g u e s t  

s t a t u t e  t o  b e  u n c o n s t i t u t i o n a l ,  f i n d i n g  t h a t  th e s t a t u t e ' s  

d i s c r i m i n a t i o n  a g a i n s t  g u e s t  p a s s e n g e r s  c o u l d  n o t  be  

j u s t i f i e d  o n  g r o u n d s  t h a t  t h e  s t a t u t e  p r o m o t e d  d r i v e r  h o s p i­

t a l i t y  a n d  p r e v e n t e d  c o l l u s i v e  l a w s u i t s . 26 F o l l o w i n g  th e 

C a l i f o r n i a  S u p r e m e  C o u r t ' s  lead, 12 o t h e r  s t a t e  s u p r e m e  

c o u r t s  s t r u c k  d o w n  t h e i r  g u e s t  l a w s  on  c o n s t i t u t i o n a l

n 7
g r o u n d s .



In a d d i t i o n  t o  t h e s e  c o u r t  d e c i s i o n s ,  e i g h t  s t a t e  

l e g i s l a t u r e s  b e t w e e n  1 9 6 9  a n d  19 7 9 r e p e a l e d  t h e i r  g u e s t  sta 

t u t e s  o n  p o l i c y  o r  c o n s t i t u t i o n a l  g r o u n d s . 3 ® F o u r  s t a t e  

l e g i s l a t u r e s ,  d e c l i n i n g  t o  r e p e a l  t h e i r  g u e s t  s t a t u t e s  

o u t r i g h t ,  e f f e c t i v e l y  r e p e a l e d  t h e i r  g u e s t  l a w s  b y  e n a c t i n g  

a m e n d m e n t s  w h i c h  s u b s t a n t i a l l y  n a r r o w e d  t h e  s t a t u t e s '  s c o p e

N o t w i t h s t a n d i n g  t h e  a b r o g a t i o n  or  r e p e a l  o f  g u e s t  

s t a t u t e s  in m a n y  s t a t e s  in t h e  1 9 7 0 s ,  t h e  c o u r t s  in o t h e r  

s t a t e s  r e j e c t e d  c o n s t i t u t i o n a l  c h a l l e n g e s  t o  g u e s t  

s t a t u t e s .30 T h e s e  c o u r t s  g e n e r a l l y  f o u n d  t h a t  t h e  p r o m o ­

t i o n  o f  h o s p i t a l i t y  a n d  p r e v e n t i o n  o f c o l l u s i o n  

r a t i o n a l e s 3 ! p r o v i d e d  s u f f i c i e n t  j u s t i f i c a t i o n  t o  u p h o l d  th 

g u e s t / n o n - g u e s t  c l a s s i f i c a t i o n  c r e a t e d  b y  g u e s t  s t a t u t e s .  33 

A l t h o u g h  u p h o l d i n g  t h e  s t a t u t e s  on  c o n s t i t u t i o n a l  g r o u n d s ,  

t h e  o p i n i o n s  o f  s o m e  o f  t h e s e  c o u r t s ,  h o w e v e r ,  r e f l e c t  t h e  

b e l i e f s  of  i n d i v i d u a l  j u s t i c e s  t h a t  g u e s t  s t a t u t e s  a r e  no 

l o n g e r  s o c i a l l y  d e s i r a b l e  a n d  s h o u l d  be  r e p e a l e d . 33

A s  o f N o v e m b e r  19 82, f i v e  s t a t e s - - A l a b a m a , A r k a n s a s ,
»

D e l a w a r e ,  I n d i a n a ,  a n d  U t a h — r e t a i n  g u e s t  s t a t u t e s  in f o r c e  

s u b s t a n t i a . l l y  as e n a c t e d .  ̂  In a d d i t i o n ,  o n e  s t a t e — G e o r­

g i a — r e t a i n s  a j u d i c i a l l y  c r e a t e d  g u e s t  l a w . 35 F o u r  

s t a t e s — I l l i n o i s ,  N e b r a s k a ,  T e x a s ,  and  V i r g i n i a — r e t a i n  

g u e s t  s t a t u t e s  w h i c h  h a v e  b e e n  e f f e c t i v e l y  r e p e a l e d  t h r o u g h  

a m e n d m e n t .3 5



O r i g i n a l l y  e n a c t e d  in 1 9 2 9 ,  t h e  I n d i a n a  g u e s t  s t a t u t e  

i s  q u i t e  s i m i l a r  t o  t h e  g u e s t’ s t a t u t e s  e n a c t e d  b y  a n u m b e r  

o f  o t h e r  s t a t e s . ^  T h e  s t a t u t e  p r o v i d e s  t h a t  a m o t o r  

v e h i c l e  o w n e r  o r  o p e r a t o r  is n o t  l i a b l e  fo r t h e  . . 

i n j u r i e s  to o r  d e a t h  o f  a g u e s t ,  w h i l e  b e i n g  t r a n s p o r t e d  

w i t h o u t  p a y m e n t  t h e r e f o r  . . . u n l e s s  s u c h  i n j u r i e s  or  d e a t h  

a r e  c a u s e d  b y  t h e  w a n t o n  or w i l f u l  m i s c o n d u c t  o f  s u c h  o p e r a­

t o r  . . . [ o r 3  o w n e r  . . . , " 3 8  H e n c e ,  w h e r e  an a c c i d e n t  is 

c a u s e d  b y  t h e  o r d i n a r y  n e g l i g e n c e  o f  t h e  h o s t  d r i v e r ,  t he  

d r i v e r  c a n n o t  b e  h e l d  l i a b l e  t o an  i n j u r e d  p a s s e n g e r  if th e  

p a s s e n g e r  w a s  a n o n - p a y i n g  g u e s t  o f  t h e  d r i v e r .

T h e  p a y m e n t  r e q u i r e m e n t  h a s  c a u s e d  s o m e  c o n f u s i o n . 39 

W h e r e  a p a s s e n g e r  is i n v i t e d  o r p e r m i t t e d  t o  r i d e  w i t h  a 

d r i v e r  p r i m a r i l y  f o r  s o c i a l  r a t h e r  t h a n  b u s i n e s s  p u r p o s e s ,  

t h e  p a s s e n g e r  m a y  b e  d e e m e d  a g u e s t  e v e n  t h o u g h  h e  h a s  

c o n t r i b u t e d  t o  gas e x p e n s e s  o r  o t h e r w i s e  h a s  m a d e  s o m e  i n c i­

d e n t a l  f o r m  o f  " p a y m e n t "  to t h e  d r i v e r .  T h e  u l t i m a t e  t e s t
#

is the m o t i v e  o f  the d r i v e r  in i n v i t i n g  or p e r m i t t i n g  the 

p a s s e n g e r  to ride. If t h e  d r i v e r’s m o t i v e  w a s  so cial 

c o m p a n i o n s h i p ,  the p a s s e n g e r  w i l l  u s u a l l y  b e  c o n s i d e r e d  a 

g u e s t  d e s p i t e  an i n c i d e n t a l  p a y m e n t .  C o n v e r s e l y ,  if the 

d r i v e r  e x p e c t s  to o b t a i n  some m a t e r i a l  g a i n  f r o m  the 

p a s s e n g e r ' s  p r e s e n c e ,  the p a s s e n g e r  u s u a l l y  w i l l  not be con-

B . The Indiana Guest Statute
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s i d e r e d  t o  b e  a g u e s t . 4 0

O n c e  a p a s s e n g e r ' s  s t a t u s  as a g u e s t  h a s  b e e n  

e s t a b l i s h e d ,  r e c o v e r y  is a e n i r d  u n l e s s  th e  d r i v e r ' s  i n j u r v -  

c a u s i n g  c o n d u c t  a m o u n t e d  to  " w a n t o n  o r  w i l f u l  m i s c o n d u c t . "  

"Wilful m i s c o n d u c t  p r i m a r i l y  e n c o m p a s s e s  situcitions w h e r e  a 

c o u r t  f i n d s  t h a t  th e  d r i v e r  " i n t e n t i o n a l l y  p e r f o r m e d  the  

d a n g e r o u s l y  i n j u r i o u s  ac t  o r  t h a t  h e  h a d  a d e s i g n  t o  c a u s e  

t h e  i n j u r y . " 41 W a n t o n  m i s c o n d u c t  r e f e r s  t o  s i t u a t i o n s  w h e r e  

a d r i v e r  c o n s c i o u s l y  o p e r a t e s  h i s  v e h i c l e  w i t h  a r e c k l e s s  

i n d i f f e r e n c e  t o  t h e s a f e t y  of  h i s  g u e s t s . 4 '1 W h e r e  a c o u r t  

c o n c l u d e s  t h a t  a d r i v e r ' s  c o n d u c t  a m o u n t e d  t o  e i t h e r  w a n t o n  

o r  w i l f u l  m i s c o n d u c t ,  a n  i n j u r e d  g u e s t  is p e r m i t t e d  t o  b r i n g  

s u i t  a g a i n s t  t h e  d r i v e r .

T h d  I n d i a n a  g u e s t  s t a t u t e  h a s  b e e n  c h a l l e n g e d  as 

b e i n g  u n c o n s t i t u t i o n a l  in t h a t  t h e  s t a t u t e  c r e a t e s  t w o  

c l a s s i f i c a t i o n s  o f  p a s s e n g e r s — g u e s t  a n d  n o n - g u e s t s — w h o  a r e  

t r e a t e d  d i f f e r e n t l y  w i t h  r e s p e c t  t o  t h e  r i g h t  t o  r e c o v e r  

f r o m  h o s t  d r i v e r s .  In S i d l e  v. M a j o r s ,43 h o w e v e r ,  t h e  

I n d i a n a  S u p r e m e  C o u r t  u p h e l d  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  

s t a t u t e . 44 T h e  c o u r t  r e a s o n e d  t h a t  t h e  I n d i a n a  l e g i s l a t u r e  

h a d  e n a c t e d  t h e  s t a t u t  t to p r o m o t e  d r i v e r  h o s p i t a l i t y ,  to  

p r e v e n t  c o l l u s i o n  a g a i n s t  i n s u r a n c e  c o m p a n i e s ,  a n d  to  

p r e v e n t  t h e  e s c a l a t i o n  of  l i a b i l i t y  i n s u r a n c e  p r e m i u m s  b y  

i n s u r a n c e  c o m p a n i e s  f o r c e d  to  p a y  o u t  e x c e s s i v e  v e r d i c t s  t o



•  ^
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g u e s t  p a s s e n g e r s . 45 <rhe a c c o m p l i s h m e n t  o f  t h e s e  p o l i c i e s ,  

t h e  c o u r t  c o n c l u d e d ,  t e n d e d  tc j u s t i f y  t h e  d i f f e r e n t  t r e a t­

m e n t  a c c o r d e d  g u e s t s  a n d  n o n - g u e s t s  b y  the  statute.-

R e v i e w i n g  th e  I n d i a n a  S u p r e m e  C o u r t ' s  d e c i s i o n  in 

S i d l e  v. M a j o r s , th e  S e v e n t h  C i r c u i t  C o u r t  o f  A p p e a l s  f l a t l y  

d i s a g r e e d  t h a t  th e  I n d i a n a  g u e s t  s t a t u t e  a c c o m p l i s h e d  a n y  o f  

t h e  g o a l s  i d e n t i f i e d  b y  th e  I n d i a n a  c o u r t . 46  T h e  S e v e n t h  

C i r c u i t  a c c o r d i n g l y  i n d i c a t e d  its b e l i e f  t h a t  the  I n d i a n a  

g u e s t  s t a t u t e  v i o l a t e d  t h e  f e d e r a l  e q u a l  p r o t e c t i o n  c l a u s e .  

N o t w i t h s t a n d i n g  t h i s  c o n c l u s i o n ,  h o w e v e r ,  the  S e v e n t h  

C i r c u i t  c o n c l u d e d  t h a t  it w a s  b o u n d  to  a f f i r m  the I n d i a n a  

S u p r e m e  C o u r t ' s  d e c i s i o n  u p h o l d i n g  t h e  s t a t u t e  p u r s u a n t  to  

f e d e r a l  p r o c e d u r a l  r u l e s . 47 T h e  u n i t e d  S t a t e s  S u p r e m e  C o u r t  

d e c l i n e d  t o r e v i e w  t h e  S e v e n t h  C i r c u i t ' s  d e c i s i o n . 4 ® 

A c c o r d i n g l y ,  d r i v e r s  in I n d i a n a  c o n t i n u e  to  e n j o y  th e p r o­

t e c t i o n  a f f o r d e d  b y  t h e  I n d i a n a  g u e s t  s t a t u t e .

C . T h e  P r e s e n t  S t a t u s  o f  G u e s t  L a w s  In  th e  
M i d w e s t e r n  S t a t e s

E i g h t  o f  th e 11 m i d w e s t e r n  s t a t e s — I l l i n o i s ,  I n d i a n a ,  

I o w a ,  K a n s a s ,  K e n t u c k y ,  M i c h i g a n ,  G n i o ,  a n d  W i s c o n s i n — h a v e  

e n f o r c e d  g u e s t  laws  a t s o m e  t i m e . 4 '1 M i n n e s o t a ,  M i s s o u r i ,  

a n d  T e n n e s s e e  h a v e  n e v e r  c r e a t e d  g u e s t  l a w s . ^

I n d i a n a  is th e  o n l y  m i d w e s t e r n  s t a t e  w h i c h  c u r r e n t l y  

r e t a i n s  a g u e s t  law s u b s t a n t i a l l y  as o r i g i n a l l y  e n a c t e d .  

I l l i n o i s ,  in  a 1 9 7 1  a m e n d m e n t ,  m o d i f i e d  its g u e s t  s t a t u t e  so



t h a t  t h e  s t a t u t e  n o w  a p p l i e s  o n l y  t o  h i t c h h i k e r s . 51 a h  

o t h e r  I l l i n o i s  g u e s t  p a s s e n g e r s  ar e  e n t i t l e d  t o  b r i n g  s u i t  

a g a i n s t  t h e i r  h o s t  f o r  o r d i n a r y  n e g l i g e n c e .

I n  d i r e c t  c o n t r a s t  t o I n d i a n a ,  t h e  s t a t e  s u p r e m e  

o f  t h e  r e m a i n i n g  m i d w e s t e r n  s t a t e s  w h i c h  o n c e  

ed  g u e s t  l a w s  h a v e  a l l  h e l d  t h e s e  l a w s  t o  b e  

u n c o n s t i t u t i o n a l . - ^  T h e s e  c o u r t s  h a v e  c o n c l u d e d  t h a t  t h e  

g u e s t / n o n - g u e s t  c l a s s i f i c a t i o n  c r e a t e d  b y  t h e i r  r e s p e c t i v  

g u e s t  s t a t u t e s  v i o l a t e s  s t a t e  a n d  f e d e r a l  e q u a l  p r o t e c t i o n  

o f  t h e  l a w s  g u a r a n t e e s .  A p p l y i n g  t h e  t r u d i t i o n a l  e q u a l  p r o ­

t e c t i o n  a n a l y s i s ,  t h e s e  c o u r t s  g e n e r a l l y  f o u n d  t h a t  t h e  p r o ­

h i b i t i o n  of g u e s t  p a s s e n g e r  s u i t s  d i d  no t  s u i t a b l y  f u r t h e r  

t h e  s t a t e d  o b j e c t i v e  o f  g u e s t  s t a t u t e s ,  i . e . , p r o m o t i n g  

d r i v e r  h o s p i t a l i t y  a n d  p r e v e n t i n g  c o l l u s i v e  l a w s u i t s .

C o m m e n t i n g  on  t h e  p r o m o t i o n  o f  h o s p i t a l i t y  r a t i o n a l e ,  

t h e  M i c h i g a n  S u p r e m e  C o u r t  h a s  f l a t l y  r e j e c t e d  a n y  n o t i o n  

t h a t  t h e  p r e s e n c e  or a b s e n c e  of a .guest s t a t u t e  w o u l d  a f f e c t  

a d r i v e r ' s  d e c i s i o n  t o  o f f e r  a r i d e  t o  a n o t h e r : 51

In p o i n t  o f  fact, th e  p r e s e n c e  or  
a b s e n c e  of a g u e s t  s t a t u t e  d o e s  n o t  a f f e c t  
t h e  d e c i s i o n  o f  f r i e n d s  and r e l a t i v e s  t o  
r i d e  t o g e t h e r  an a u t o m o b i l e .  D r i v e r s
m a y  h e s i t a t e  t ->ick up  h i t c h h i k e r s ,  b u t  
n o t  b e c a u s e  o f  p o t e n t i a l  l i a b i l i t y  for 

n e g l i g e n c e ,  o r d i n a r y  o r g r o s s .  F r i e n d s  a n d  
r e l a t i v e s  o f f e r ,  se ek, a c c e p t ,  or d e c l i n e  
r i d e s  w i t h  e a c h  o t h e r  fo r r e a s o n s  q u i t e  
a p a r t  f r o m  t h e  a b i l i t y  t o  r e c o v e r  for  
n e g l i g e n t l y  i n f l i i t e d  i n j u r y ,  d e a t h  o r 
l o s s .  It is o n l  a f t e r  t h e  f o r t u i t o u s



e v e n t  o f  a n a c c i d e n t  t h a t  t h e  e x i s t e n c e  of 

t h e  s t a t u t e  b e c o m e s  k n o w n  t o  m o s t  p e o p l e .
T h e  a b s e n c e  o f  a g u e s t  p a s s e n g e r  s t a t u t e  
w o u l d  n o t  c h i l l  h o s p i t a l i t y  or g r o u p  
t r a n s p o r t a t i o n '  a n y  m o r e  o r  l e s s  t h a n  its 
e x i s t e n c e  p r o m o t e s  s u c h  a c t i v i t y .

O t h e r  c o u r t s  h a v e  p o i n t e d  to  t h e  w i d e s p r e a d  a v a i l a b i l i t y  o f

a u t o m o b i l e  l i a b i l i t y  i n s u r a n c e  as p u n c t u r i n g  t h e  p r o m o t i o n

o f  h o s p i t a l i t y  r a t i o n a l e : 54

W e  . . . r e j e c t  t h e  t h e s i s  t h a t  a g u e s t
p a s s e n g e r ' s  l a w s u i t  a g a i n s t  h i s  h o s t  
c o n s t i t u t e s  t h e  e p i t o m e  o f  i n g r a t i t u d e  a n d  
a s  s u c h  o u g h t  to  b e  c o n d e m n e d .  . . .This
a r g u m e n t  is n o t  p e r s u a s i v e  b e c a u s e  w i d e ­
s p r e a d  l i a b i l i t y  i n s u r a n c e  h a s  l a r g e l y  e l i­
m i n a t e d  a n y  n o t i o n  of " i n g r a t i t u d e "  t h a t  
m a y  o n c e  h a v e  a d h e r e d  to  a g u e s t ' s  s u i t  
a g a i n s t  h i s  h o s t  a n d  a l s o  b e c a u s e  the  
d e p r i v a t i o n  o f  a g u e s t ' s  r e d r e s s  for n e g l i­
g e n c e  c a n n o t  r a t i o n a l l y  be  j u s t i f i e d  b y  a 
d e s i r e  t o  p r o m o t e  h o s p i t a l i t y .  . . .

, . . T h e  o v e r w h e l m i n g  m a j o r i t y  o f  the  
a u t o m o b i l e  d r i v e r s  in K a n s a s  t o d a y  h a v e  
l i a b i l i t y  i n s u r a n c e .  F u r t h e r m o r e  t h e  
m o d e r n  t r e n d  is to m a k e  m a n d a t o r y  i n s u r a n c e  
c o v e r a g e  fo r al l o w n e r s  o f  m o t o r  v e h i c l e s .
T h i s  is o n e  o f  t h e  b a s i c  c o n c e p t s  of no 
f a u l t  l e g i s l a t i o n  w h i c h  h a s  b e e n  e n a c t e d  or  
is b e i n g  c o n s i d e r e d  in p r a c t i c a l l y  e v e r y  
s t a t e  in t h e  n a t i o n  t od a y .  H e n c e  it is 
c l e a r  to us t h a t  t h e  " h o s p i t a l i t y "  a r g u m e n t  
f i r s t  a d v a n c e d  in 1930, h a s  n o  v a l i d i t y  
u n d e r  t h e  f a c t s  o f  l i f e  as t h e y  e x i s t  
t o d a y .

T h e  c o u r t s  t y p i c a l l y  r e j e c t e d  the p r e v e n t i o n  of 

c o l l u s i o n  r a t i o n a l e  on g r o u n d s  of the u n r e a s o n a b l e n e s s  

i n h e r e n t  in b a r r i n g  all g u e s t  c l a i m s  m e r e l y  b r a u s e  of the
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p c s s i b i l i t y  t h a t  s o m e  m i g h t  be f r a u d u l e n t : 55

W e  f u r t h e r  h o l d  t h a t  t h e  " c o l l u s i o n  

p r e v e n t i o n "  j u s t i f i c a t i o n  d o e s  n o t  p r o v i d e  
a s u f f i c i e n t  b a s i s  f o r  t h e  s t s t u t e ' s  w h o l e ­
s a l e  e l i m i n a t i o n  of al l a u t o m o b i l e  g u e s t s '  
c a u s e s  o f  a c t i o n  for n e g l i g e n t l y  i n f l i c t e d  
i n j u r i e s .  T h e  t h e o r y  b e h i n d  t h e  " c o l l u­
s i o n "  a r g u m e n t  a p p e a r s  t o  b e  t h a t  t h e  

d r i v e r  w h o  g i v e s  a f r e e  r i d e  t o  a p a s s e n g e r  
d o e s  so' b e c a u s e  o f a c l o s e  r e l a t i o n s h i p  
w i t h  h i s  g u e s t ;  b e c a u s e  of  t h e  p r e s u m e d  
c l o s e n e s s  of t h i s  r e l a t i o n s h i p ,  t h e  d r i v e r  
m a y  f a l s e l y  a d m i t  l i a b i l i t y  so  t h a t  h i s  
g u e s t  m a y  c o l l e c t  f r o m  t h e  d r i v e r ' s  

i n s u r a n c e  c o m p a n y .  T o  c o m b a t  t h i s  r i s k  of 
p o t e n t i a l  fr a ud , th e  g u e s t  s t a t u t e  e l i m i n a­
te s  a l l c a u s e s  o f  a c t i o n  in n e g l i g e n c e  fo r  
a u t o m o b i l e  g u e s t s .  W e  b e l i e v e  t h a t  it is 
u n r e a s o n a b l e  t o  e l i m i n a t e  c a u s e s  o f  action, 
o f  a n e n t i r e  c l a s s  o f  p e r s o n s  s i m p l y  
b e c a u s e  s o m e  u n d e f i n e d  p o r t i o n  o f  t h e  
d e s i g n a t e d  c l a s s  m a y  f i l e  f r a u d u l e n t  
l a w s u i t s .

A s  t h e  f o r e g o i n g  d i s c u s s i o n  i n d i c a t e s ,  t h e  n u m b e r  o f  

g u e s t  l a w s  e x i s t i n g  in the  m i d w e s t e r n  s t a t e s  h a s  d e c l i n e d  

d r a m a t i c a l l y  in t h e  l a s t  12 y e a r s .  I n d e e d ,  I n d i a n a  at p r e­

s e n t  s t a n d s  a l o n e  a m o n g  th e m i d w e s t e r n  s t a t e s  in p r o h i b i t i n g  

o r d i n a r y  n e g l i g e n c e  s u i t s  b y  al l  g u e s t  p a s s e n g e r s  a g a i n s t  

h o s t  d r i v e r s .

I l l . C o n c l u s i o n

N o  s t a t e  h a s  e n a c t e d  a g u e s t  s t a t u t e  o r  c r e a t e d  a 

g u e s t  l a w  s i n c e  1 9 3 9 . 56 A l t h o u g h  m o r e  t h a n  oivfe-ha!£ of the 

s t a t e s  e n f o r c e d  g u e s t  laws  at o n e  t i m e ,  o n l y  I n d i a n a  .a.ftd

f i v e  o t h e r  s t a t e s  at  p r e s e n t  p r o h i b i t  a l l  o r d i n a r y  n e g l i -
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4. I n d i a n a

5. U t a h

t i o n a l i t y  o f t h e  s t a t u t e  
t o  b e  " f a i r l y  d e b a t a b l e "  
a n d  t h e r e u p o n  d e f e r r e d  t o  
t h e  l e g i s l a t u r e  in a c c o r d ­
a n c e  w i t h  D e l a w a r e  p r i n ­
c i p l e s  o f  j u d i c i a l  
r e s t r a i n t ) .

I n d . C o d e  A n n .§ 9 - 3 - 3 - 1  
( B u r n s  19 7 3 T T 1 S 2 9 ] ;  S i d l e  
v. . M aj or s, 2 6 4  Ind. 206, 
3 4 1  N . E . 2 d  763, a f f ' d ,  5 3 6  
F . 2d 1 1 5 6  (7 th  C i r . ) ,  * 
c e r t . d e n i e d , 42 9 U . S .  9 4 5  
( 19 76) (t h e  I n d i a n a
S u p r e m e  C o u r t  u p h e l d  t h e  
c o n s t i t u t i o n a l i t y  o f  t h e  
s t a t u t e ;  t h e  S e v e n t h  
C i r c u i t  C o u r t  o f  A p p e a l s  
i n d i c a t e d  its b e l i e f  t h a t  
t h e  s t a t u t e  w a s  u n c o n s t i ­
t u t i o n a l  b u t  w a s  c o n­
s t r a i n e d  to a f f i r m  t h e  
I n d i a n a  S u p r e m e  C o u r t ' s  
d e c i s i o n  p u r s u a n t  to p r i n ­
c i p l e s  of f e d e r a l  p r o c e ­
d u r a l  law) .

U t a h  C o d e  An n . § 4 1 - 9 - 1  
( S u p p .  19 81)  [ 1 9 3  5]; 
C r i t c h l e y  v. V a n c e , 5 7 5  
P . 2d  18 7  ( U t a h  1 9 7 8 )  
. ( u p h o l d i n g  s t a t u t e  a g a i n s t  
c o n s t i t u t i o n a l  a t t a c k ;  
J u s t i c e  W i l k i n s  an d  
J u s t i c e  M a u g h a n  d i s s e n t e d ,  
f i n d i n g  t h e  s t a t u t e  t o  b e  

u n c o n s t i t u t i o n a l ;  J u s t i c e  
W i l k i n s  a l s o  s u g g e s t e d  
t h a t  the s t a t u t e  h a d  b e e n  

i m p l i e d l y  r e p e a l e d  b y  
U t a h ' s  no f a u l t  l e g i s l a­
ti o n ,  57 5 P . 2d a t  189, 
W i l k i n s ,  J., a n d  M a u g h a n ,  
J . ,  d i s s e n t i n g ) .
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1. S t a t e s  R e t a i n i n g  J u d i c i a l  G u e s t  R u l e  (1)

G e o r g i a  - E p p s  v. P a r r i s h , 26  G a .

A p p .  299 , 1 0 6  S.F.. 29 7 
( 1 9 2 1 )  ( c r e a t i n g  G e o r g i a  
g u e s t  r u l e  b y  d e c i s i o n ) ;  
B i c k f o r d  v. N o l e n ,  2 4 0  G a . 
255, 2 4 0  S . E . 2 d  24 (19 77 ) 
( u p h o l d i n g  g u e s t  r u l e  
a g a i n s t  c o n s t i t u t i o n a l  
a t t a c k ;  J u s t i c e  H a l l  in 
d i s s e n t  c o n c e d e d  t h a t  t h e  
r u l e  w a s  c o n s t i t u t i o n a l  
b u t  u r g e d  t h a t  it b e  
o v e r r u l e d  o n p u b l i c  p o l i c y  
g r o u n d s ,  2 4 0  S . E . 2 d  at 23, 
H a l l ,  J., d i s s e n t i n g ) .

I n  1 9 8 0  t h e  G e o r g i a  L e g i s ­
l a t u r e  p a s s e d  a bill  a b o l­
i s h i n g  t h e  G e o r g i a  gv.'est 
r u l e .  S e e  S. B . 557, i 9 8 0  
G a .  L e g i s l a t u r e .  A s  o n e  
c o m m e n t a t o r  h a s  r e p o r t e d ,  
h o w e v e r ,  t h e  G e o r g i a  
g o v e r n o r  v e t o e d  th e  b i l l :  
"I t is e n c o u r a g i n g  t o  n o t e  
t h a t  in t h e  s e s s i o n  j u s t  
p a s t ,  t h e  G e o r g i a  l e g i s l a­
t u r e  e n a c t e d  a b i l l  t h a t  
w o u l d  h a v e  a b o l i s h e d  
G e o r g i a ' s  g u e s t  ru le.
.. . . It is u n f o r t u n a t e

t h a t  G o v e r n o r  B u s b e e  
v e t o e d  t h i s  l e g i s l a t i o n  on 
A p r i l  9 , - 1 9 8 0 .  T h e  r e a s o n  
g i v e n  f o r  t h e  v e t o  w a s  
t h a t  t h e  g o v e r n o r  t h o u g h t  
t h a t  in t h i s  t i m e  of 
e n e r g y  s h o r t a g e ,  l e g i s l a­
t i o n  s h o u l d  n o t  be  e n a c t e d  
t h a t  w o u l d  in a n y  w a y  
d i s c o u r a g e  d r i v e r s  f r o m  
s h a r i n g  t h e i r  a u t o m o b i l e s  
w i t h  o t h e r s . "  C o m m e n t ,  
" T r e a t m e n t  o f  G u e s t  
P a s s e n g e r s :  G e o r g i a
M a i n t a i n s  I t s  M i n o r i t y



- 1 7 -
31 M e r c e r  L. Rev.R u l e ," ________________

1 0 61 , 1 0 6 8 - 6 9  (1980)
( f o o t n o t e  o m i t t e d ) .

C. S t a t e s  R e t a i n i n g  M o d i f i e d - G u e s t  S t a t u t e s  (4)

1. I l l i n o i s

2. N e b r a s k a

3. T e x a s

11 1 . A n n .  S t a t .  c h . 9 5  
1/ 2 , § 1 0 - 2 0 1  ( S m i t h - H u r d
1 9 8 0 )  [ 1 9 3 5 ]  ( r e s t r i c t e d  
t o  h i t c h h i k e r s  b y  a 1 9 7 1  

a m e n d m e n t ) .

N e b .  Rev. S t a t .  § 39-6,
19 1 S u pp . 1 9 8 1 )  [ 1 9 3 1 ]  
( a m e n d e d  in. 19 81 t o  r e­
s t r i c t  s t a t u t e ' s  a p p l i c a­
t i o n  t o c e r t a i n  r e l a t i v e s  
o f  t h e  d r i v e r ).

T e x .  Rev. Ci v.  S t at .  Ann . 
a r t .  6 7 0 1 b  ( V e r n o n  1 9 7 7 )
[ 1 9 3 1 ]  ( a m e n d e d  in 1? 7 3  to  
r e s t r i c t  s t a t u t e ' s  a p p l i­
c a t i o n  tc- c e r t a i n  r e l a­
t i v e s  of t h e  d r i v e r ) .

V i r g i n i a Va. C o d e  A n n .  § 8 - 6 4 6 . 1  
(19 5 7 ) [19 3 8] ( a m e n d e d  in

D.

1 9 7 4  t o  p e r m i t  g u e s t  
p a s s e n g e r s  a c a u s e  of 
a c t i o n  for  o r d i n a r y  
n e g l i g e n c e ).

S t a t e s  in W h i c h  G u e s t  S t a t u t 's H a v e  B e e n  R e p e a l e d  
b y  t h e  L e g i s l a t u r e  (9 )

1. C o l o r a d o

2. C o n n e c t i c u t

C o l o .  Rev. S ta t.
§ 4 2 - 9 - 1 0 1  (1973) [ 1 9 3 1 ]  
( r e p e a l e d  in 1 9 7 5 ) .

1 9 2 7  C o n n .  Pub. A c t s  4 4 0 4  
( 1 9 2 7 )  [ 1 9 2 7 ]  ( r e p e a l e d  in
1 9 3 7 ) .

3. Florida F l a .  S t a t .  An n.  § 3 2 0 . 5 9  
( W e s t  1 9 6 8 )  [ 1 9 3 7 ]  
( r e p e a l e d  in 1 9 7 2 ) .
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A. Massachusetts

5 .  M ontana
6. O r e g o n

7. S o u t h  D a k o t a

8. V e r m o n t

9. W a s h i n g t o n

E- S t a t e s  J u d i c i a l l y  A b o l  
R u l e  U T S

1. C a l i f o r n i a

2. Idaho

M a s s .  G en . L a w  A n n ,  c h .
231 , 5 65 L  ( W e s t  S u p p .
1 9 8 1 )  ( o v e r r u l i n g  g u e s t  
r u l e  c r e a t e d  b y  t h e  c o u r t  
i n .M a s s e l e t t i  v. F i t r r o y , 
2 2 8  M a s s . 487, 1 1 8  N .E .
1 6 8  ( 1 9 1 7 ) ) .

M o n t . C o d e  A n n .  § 3 2 -1 1 1 3  
(19 61) ITI93TJ [ r e p e a l e d  in 1 9 7 5 ) .
Or. Rev. S t at . § 3 0 . 1 1 5  
( 19 79 ) L 1 9 2 1 ]  ( r e p e a l e d  in 
19 61 v.’ith r e s p e c t  to a u t o­
m o b i l e  p a s s e n g e r s ) .

S.D. C o d i f i e d  L a w s  A nn . 
i 3 2 - 3 4 - 1  (19 76 ) L19 3 3 3 
( r e p e a l e d  in 1 9 7 8 ) .

V  t . S t a t .  A n n . t it . 23,
! 1491 (1967) [ 1 9 2 9 ]  
( r e p e a l e d  in 1 9 6 9 ) .

W a s h .  Rev. C o d e  An n.
& 4 6 . 0 8 . 0 8 0  (1 970 ) [ 1 9 3 3 ]  
( r e p e a l e d  in 1 9 7 4 ) .

s h i n g  G u e s t  S t a t u t e  o r

.Cal.  Ve h . C o d e § 1 7 1 5 8  
( W e s t  1 9 7 1 )  U 9 2 9 ]  
( d e c l a r e d  u n c o n s t i t u t i o n a l  
in  B r o w n  v. M e r l o ,  8 Ca l . 
3d  855, '500 P. 2d 2 1 2  
' 1 9 7 3 ) .  In o r d e r  to  h a r -  

m o n i z e  t h e  s t a t u t e  w i t h  
t h e  B r o w n  d e c i s i o n ,  t h e  
l e g i s l a t u r e  in a 1 9 7 3  
a m e n d m e n t  m a d e  t h e  s t a t u t e  
i n a p p l i c a b l e  t o  g u e s t s ) .

I d a h o  C o d e  § <59-1401 T l 9  80) L19 3 1] ( d e c l a r e d  
u n c o n s t i t u t i o n a l  in 
T h o m p s o n  v. H a g a n , 9 6
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Idaho 19,
(1974)).

523 P.2d 1365

3. I o w a

4. K a n s a s

5. K e n t u c k y

6. M i c h i g a n

I o w a  C o d e  A n n .  § 3 2 1 . 4 9 4  
( W e s t  S u p p .  1 9 7 9 )  [ 1 9 2 7 ]
( d e c l a r e d  u n c o n s t i t u t i o n a l  
i n  B i e r k a m D  v. R o a e r s ,  293  
N . W  . 2 d 577~ ( I o w a  19 80) ) .

K a n .  S t a t .  A n n .  § 8 - 1 2 2 b  
( 1 9 7 5 )  [ 1 9 3 1 ]  ( d e c l a r e d  
u n c o n s t i t u t i o n a l  in H e n r y  

21 3 Ka n.  751, 
(1 9 74 ) a n d

B a u d e r ,
36 2

v .

5 1 8  P . 2d 
r e p e a l e d  to c o n f o r m  w i t h  
H e n r y  d e c i s i o n  in 1 9 7 4 ) .

1 9 3 0  Ky. A c t s  ch. 85 
[ 1 9 3 0 ]  ( d e c l a r e d  u n c o n s t i­
t u t i o n a l  in L u d w i a  v. 
J o h n s o n , 24 3 
S .W .2 a 3 4 7

Ky. 533, 
( 1 93 2 ) ) .

49

M i c h .  C o m p .  L a w s  A n n .
§ 2 5 7 . 4 0 1  (1 97 7) [ 1 9 2 9 ]
( g u e s t  p a s s e n g e r  e x c e p t i o n  
d e c l a r e d  u n c o n s t i t u t i o n a l  
i n  M a n i s t e e  B a n k  & T r u s t
Co. v. M c G o w a n ,  39 4  
T 5 T ,  232  N . W . 2 d  6 3 6  
( 1 9 7 5 ) ) .

Mich.

7. N e v a d a

8. New Mexico

•N e v .  Rev. S t a t .  § 4 1 . 1 8 0  
( 1 9 7 7 )  [ 1 9 3 3 ]  ( d e c l a r e d  
u n c o n s t i t u t i o n a l  in 
L a a k o n e n  v. E i g h t h  

J u d i c i a l  D i s t r i c t  C o u r t , 
9 1  N e v .  506, 5 3 8  P . 2d 574
( 1 9 7 5 ) ,  a n d  r e p e a l e d  in 
1 9 7 7  t o  c o n f o r m  to 
L a a k o n e n  d e c i s i o n ) .

N . M .  S t a t .  A n n .  § 6 4 - 2 4 - 1  
( 1 9 5 3 )  [ 1 9 3 5 ]  ( d e c l a r e d  
u n c o n s t i t u t i o n a l  in 
M c G e e h a n  v. B u n c h , 88 N .M ,
308,  54 0 P . 2d 2 3 8  (1 97 5),
o m i t t e d  f r o m  c u r r e n t  
c o d e ) .



9. N o r t h  D a k o t a

10. O h i o

11. S o u t h
C a r o l i n a

12. W i s c o n s i n

13. W y o m i n g

K . D .  C e n t .  C o d e  §• 3 9 - 1 5  
( 19 8 0 )  [.1931] ( d e c l a r e d  
u n c o n s t i t u t i o n a l  in 
J o h n s o n  v. H a s s e t t , 217 
N . W . 2 d  771 (N.D-. 19 74),
a n d  r e p e a l e d  in 1 9 7 9 ) .

O h i o  Rev. C o d e  A n n .
4 5 1 5 . 0 2  ( P a g e  1 9 7 3 )  

[ 1 9 3 3 ]  ( d e c l a r e d  u n c o n s t i­
t u t i o n a l  in P r i m e s  v. 
T y l e r , 43 O h i o  St. 2 d  195, 
331 N .E .2d 7 2 3 ( 1 9 7 5 ) ) .

S.C . C o d e  A n n .  § 1 5 - 1 - 2 9 0  
(Lav:. C o - o p .  19 7 6) 

( d e c l a r e d  u n c o n s t i t u t i o n a l  
i n  R a m e y  v. R a m e y , 2 7 3 

S. C . 680, 2 5 8  S -E .2d 883,' 
c e r t ,  d e n i e d ,  4 4 4  U.S.
1 0 7 8  (19 79 ) ) .

M c C o n v i l l e  v. S t a t e  F a r m  
M u t u a l  A u t o m o b i l e  I n s u r­
a n c e  Co. , 15 V.’is. 2d  374, 
1 1 3  K . W . 2 d  14 (19 62 ) 
( o v e r r u l e d  W i s c o n s i n  g u e s t  
T ule c r e a t e d  b y  t h e  
-•ourt's d e c i s i o n  in O ' S h e a  
v. L a v o y , 1 7 5  W i s .  456,
1 8 5  N.V.’. 521 (19 21) ) .

•W y o .  S t a t .  § 3 1 - 5 - 1 1 1 6  
(1 97 7)  ( d e c l a r e d  u n c o n s t i­
t u t i o n a l  in N e h r i n q  v. 
R u s s e l , 5 8 5  P . 2d  67 [Wyo. 
1 9 7 8 ) ) .



S t a t e s  W h i c h  H a v e  N e v e r  E n a c t e d  o r  J u d i c i a l l y  
C r e a t e d  a G u e s t  L a w

A l a s k a
A r i z o n a
H a w a i i
L o u i s i a n a ’.
M a i n e
M a r y l a n d
M i n n e s o t a
M i s s i s s i p p i
M i s s o u r i

10. N e w  H a m p s h i r e
11.* N e w  J e r s e y
12. N e w  Y o r k
13. N o r t h  C a r o l i n a
14. O k l a h o m a
15. P e n n s y l v a n i a
16. R h o d e  I s l a n d
17. T e n n e s s e e
18. W e s t  V i r g i n i a



#
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F O O T N O T E S

^•These s t a t e s  " f o l l o w  t h e  c o m m o n  lav; a n d  t r e a t  an 
a u t o m o b i l e  p a s s e n g e r  l i k e  a n y  o t h e r  p l a i n t i f f ,  i . e . , t h e  
d r i v e r  is r e s p o n s i b l e  for h i s  o r d i n a r y  n e g l i g e n c e  .that 
c a u s e s  an i n j u r y  t o  t h e  p a s s e n g e r . "  N o t e ,  " T r e a t m e n t  of 
G u e s t  P a s s e n g e r s :  G e o r g i a  M a i n t a i n s  I t s  M i n o r i t y  R u l e , "  31
M e r c e r  L. Rev. 1 0 61 , 1 0 6 2  (18 8 0) .

^ A l t h o u g h  p a y m e n t  b y  a p a s s e n g e r  is n o t  a l w a y s  
c o n c l u s i v e  o n  t h e  i s s u e  o f  h i s  s t a t u s  as  a g u e s t ,  v i r t u a l l y  
a l l  j u r i s d i c t i o n s  a g r e e  t h a t  a p a y i n g  p a s s e n g e r  is n o t  a 
g u e s t  as a g e n e r a l  r ul e. 5 B l a s h f i e l a  A u t o m o b i l e  L a w  a n d
P r a c t i c e  § 2 1 2 . 1 0  a t  1 3 0 - 3 2  (3c e d . 1 9 6 6 ) .

^ T h i s  s t a n d a r d  v a r i e s  f r o m  s t a t e  t o  s t a t e  b u t  all  
g u e s t  1 <\w s t a t e s  r e q u i r e  s o m e  f o r m  of  a g g r a v a t e d  m i s c o n d u c t  
g r e a t e r  t h a n  o r d i n a r y  n e g l i g e n c e  as a p r e q u i s i t e  t o  a h o s t  
d r i v e r ' s  l i a b i l i t y .  C o m p a r e  E p p s  v .  P a r r i s h , 26 Ga. App. 
398 , 1 0 6  S. E . 2 97  (19 21 ) ( g u e s t  c a n  r e c o v e r  o n l y  w h e n  h o s t  
is g u i l t y  o f  g r o s s  n e g l i g e n c e ) ,  w i t h  A l a -  C o d e  § 3 2 - 1 - 2  

( 1 9 7 5 )  ( g u e s t  c a n  r e c o v e r  o n l y  w h e n  t h e  ’h o s t  is g u i l t y  of  
w i l l f u l  o r  w a n t o n  m i s c o n d u c t ) .

^ I n  t h e  m a j o r i t y  of  s t a t e s  h a v i n g  g u e s t  laws, t h e '  
l a w s  w e r e  c r e a t e d  b y  l e g i s l a t i v e  e n a c t m e n t .  C o u r t s  in a f e w  
s t a t e s ,  h o w e v e r ,  in t h e  a b s e n c e  o f  a g u e s t  s t a t u t e ,  h a v e  
c r e a t e d  " g u e s t  r u l e s "  b y  j u d i c i a l  d e c i s i o n .  S e e , e . g . ,
E p p s  v. P a r r i s h , s u p r a , 1 0 6 S.E. 297.

^ S e e  i n f r a  t e x t  a c c o m p a n y i n g  n o t e s  1 8 - 2 5 .

^ S e e  i n f r a  t e x t  a c c o m p a n y i n g  n o t e s  2 6 - 2 9 .

^ O n e  c o m m e n t a t o r  d e s c r i b e d  t h i s  i m p a c t  as f e l l o w s :

A f e w  y e a r s  a g o  t h e r e  w e r e  n o n e .
N o w  t h e y  a r e  e v e r y w h e r e ;  m o v i n g  in 
e v e r y  d i r e c t i o n ,  q u i c k e r  a l m o s t  
t h a n  s i g h t ,  m y r i a d s  in n u m b e r ,  
r u s h i n g ,  c r a s h i n g ,  k i l l i n g .  W h a t  
is  m o r e ,  t h e y  h a v e  e v i d e n t l y  c o m e  

t o  st ay . T h e i r  u s e s  a r e  t o o  s t r o n g  
t o  a d m i t  o f  a n y  c o n t e m p l a t i o n  o f  
d o i n g  w i t h o u t  them. . . . T h e

m e n a c e  f r o m  n e g l i g e n c e  in t h e i r  u s e  
h a s  c o n s t a n t l y  i n c r e a s e d .
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A l l e n ,  " W h y  D o  C o u r t s  C o d d l e  A u t o m o b i l e  I n a m e n i t y  C o m­
p a n i e s ? "  61 Am. L. R ev . 77, 77 ( 19 27 ).

®See N o t e ,  " A l a b a m a ' s  A u t o m o b i l e  G u e s t  S t a t u t e :  T h e
E a s e l  L i v e s l "  33 A l a .  L. Rev. 143, 14 5  (19 81) .

9 B r o w n  v. M e r l o , 8 Cal. 3d 855, 506 P . 2d 212, 2 1 8  
( 1 97 3) . S e e  " R e p o r t  o f  th e C a s u a l t y  C o m m i t t e e , "  2 I n s . 

C o u n s e l  J. 15 (1 93 5).

l ^ N o t e ,  " T h e  P r e s e n t  S t a t u s  o f  A u t o m o b i l e  G u e s t  
S t a t u t e s , "  59 C o r n e l l  L. Rev'. 659, 664 (1974) ( f o o t n o t e s  
o m i t t e d ) .  S e e  D o b b s  v. S u g i o k a , 1 1 7  C o l o .  213, 1 8 5  P . 2d 
784, 785 (1 947 ) ( s t a t i n g  t h a t  g u e s t  s t a t u t e s  w e r e  e n a c t e d  t o 
p r o t e c t  d r i v e r s  f r o m  " ' h i t c h h i k e r s '  a n d  'bums' w h o  s o u g h t  to 
m a k e  p r o f i t  o u t  o f  s o f t - h e a r t e d  a n d  u n f o r t u n a t e  m o t o r i s t s " ) .

^ W .  P n . s s e r ,  H a n d b o o k  o f  L a w  o f  T o r t s  § 34 a t  1 8 7  
(4th  ed. 1 9 7 1 ) .

1 2 A l t h o u g h  o t h e r  r a t i o n a l e s  h a v e  b e e n  s u g g e s t e d ,  s e e
i n f r a , t e x t  a c c o m p a n y i n g  n o t e  45, th e  p r o m o t i o n  o f  h o s p i t a l ­
it y  and t h e  p r e v e n t i o n  o f  col.' j s i o n  a r e  m o s t  f r e q u e n t l y  
i d e n t i f i e d  as t h e  p o l i c i e s  g u e s t  la ws  w e r e  d e s i g n e d  to 
p r o m o t e .  S e e  N o t e ,  s u p r a , 59 C o r n e l l  L. Rev, at 6 6 3 - 6 5 ;  
B r o w n  v. M e r l o , s u p r a , 50 6  P . 2d at 218.

1 3 S e e  1 9 2 7  C o n n .  Pub. A c t s  4 4 0 4 ,  ch. 308, §§ 1-2 
(1927) [ r e p e a l e d  in 1 9 3 7 ] ;  1 9 2 7  I o w a  A c t s  J12, ch. 119, § 1 
( 1 92 7) .

1 4 S e e  N o t e ,  s u p r a , 33 A l a .  L. Rev, at 143  n.4; N o t e,  
s u p r a , 31 M e r c e r  L. Rev, at 1 0 6 1  n.l.

^ G e o r g i a ,  W i s c o n s i n  a n d  M a s s a c h u s e t t s  h a v e  at s o m e  
t i m e  e n f o r c e d  g u e s t  laws c r e a t e d  b y  j u d i c i a l  d e c i s i o n .

i S ^ o t e ,  s u p r a , 59 C o r n e l l  L. Rev, at 660.

1 7S e e , e . g . , C r a w f o r d  v. F o s t e r , 11 0 Cal. Ap p . 81,
293  P. 841 [ 19 30) ; W e b e r ,  " G u e s t  S t a t u t e s , "  11 U. Cin. L.
Rev. 24 ( 1 9 3 7 ) .

I 8 S i l v e r  v. S i l v e r, 1 0 8  C o n n .  371, 143  A. 240, 24 2 
( 19 28 ),  a f f ' d ,  2 8 0  U.S. i'l7 (1 92 9) .

19 S i l v e r . S i l v e r , 28 0  U . S .  1 1 7 (1929 ). T h e  C o u r t  
f o u n d  t h a t  t h e  s t a t u t e  h a d  b e e n  e n a c t e d  to e l i m i n a t e  the
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" v e x a t i o u s  l i t i g a t i o n "  g e n e r a t e d  b y  a u t o m o b i l e  g u e s t  c a s e s  
a n d  f o u n d  t h i s  g o a l  to  b e  "a p e r m i s s i b l e  l e g i s l a t i v e  o b­
j e c t . "  Id. at  122. H e n c e  t h e  C o u r t  r e j e c t e d  t h e  eq ual  p r o­
t e c t i o n  c h a l l e n g e .  T h e  C o u r t  d i d  n o t  a d d r e s s  t h e  
d i s t i n c t i o n  b e t w e e n  p a y i n g  a n d  n o n - p a y i n g  p a s s e n g e r s ,  
h o w e v e r ,  b u t  r a t h e r  d e c i d e d  t h e  c a s e  on t h e  d i s t i n c t i o n  

" b e t w e e n  g r a t u i t o u s  p a s s e n g e r s  in a u t o m o b i l e s  a n d  t h o s e  in 
o t h e r  c l a s s e s  o f v e h i c l e s . "  , I d . at 123. S u b s e q u e n t  c o u r t s ,  
d e c l a r i n g  g u e s t  s t a t u t e s  u n c o n s t i t u t i o n a l ,  w o u l d  d i s t i n g u i s h  
S i l v e r  on  t h i s  b a s i s :

O v e r  40  y e a r s  ago, in S i l v e r  v.
S i l v e r  (1929) 2 8 0  U.S.  117, 50
S . C t .  57, 74 L . E d .  -221, t h e  U n i t e d  
S t a t e s  S u p r e m e  C o u r t  d i d  u p h o l d  the 
c o n s t i t u t i o n a l i t y  o f  a C o n n e c t i c u t  
a u t o m o b i l e  g u e s t  s t a t u t e  in the 
f a c e  o f  an e q u a l  p r o t e c t i o n  
c h a l l e n g e  In S i l v e r , h o w e v e r ,  the  
p l a i n t i f f  h a d  a t t a c h e d  th e  s t a t u t e  
s o l e l y  on t h e  g r o u n d  t h a t  th e 
d i s t i n c t i o n  d r a w n  b e t w e e n  a u t o m o­
b i l e  g u e s t s  a n d  q u e s t s  in o t h e r  
c o n v e y a n c e s  w a s  i m p e r m i s s i b l e ;  in 
r e j e c t i n g  t h i s  a r g u m e n t ,  t h e  
S u p r e m e  C o u r t  d id  n o t  c o n s i d e r  th e  
r e a s o n a b l e n e s s  of t h e  t w o a d d i­
t i o n a l  s t a t u t o r y  d i s t i n c t i o n s —  
b e t w e e n  " g u e s t s "  a n d  p a y i n g  
p a s s e n g e r s  a n d  b e t w e e n  d i f f e r e n t  

c a t e g o r i e s  of a u t o m o b i l e  g u e s t s —  
w h i c h  a r e  a t t a c h e d  in t h e  i n s t a n t  
c a s e .

B r o w n  v. M e r l o , s u p r a , 5 0 6  P . 2d at 2 1 7 - 1 8  n.4.

2°See ch. 308, §§ 1-2 [ 1 9 2 7 ]  C o n n .  A c t s  4 4 0 4  
(r e p e a l e d  1 9 3 7 ) .

^ L u d w i g  v. J o h n s o n , 24 3 Ky. 534, 19 S . W . 2 d  3 4 7
( 1 9 3 2 ) .  T h e  c o u r t  f o u n d  th at, b y  e l i m i n a t i n g  r e c o v e r y  fo r  
i n j u r i e s  to  a u t o m o b i l e  g u e s t s  c a u s e d  b y  d r i v e r  n e g l i g e n c e ,  
t h e  K e n t u c k y  g u e s t  s t a t u t e  v i o l a t e d  a K e n t u c h y  C o n s t i t u t i o n  
p r o v i s i o n  v/hich p r o h i b i t e d  t h e  l e g i s l a t u r e  f r o m  e n a c t i n g  
l a w s  w h i c h  w o u l d  d e p r i v e  an i n j u r e d  p e r s o n  of all  r e m e d i e s .

2 ^ I n  1962, W i s c o n s i n  b e c a m e  t h e  t h i r d  s t a t e  to  i n v a l­
i d a t e  a g u e s t  l a w  w h e n  t h e  W i s c o n s i n  S u p r e m e  C o u r t  o v e r r u l e d
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t h e  j u d i c i a l l y  c r e a t e d  W i s c o n s i n  g u e s t  ru le. S e e  M c C o n -  
v i l l e  v. S t a t e  F a r m  M u t u a l  A u t o m o b i l e  I n s u r a n c e  C o ~  15 W i s . 
2 d  374, 113  N . W . 2 d  14 (1952 ). T h e  c o u r t  f o u n d  t h e  g u e s t  
r u l e  t o b e  "no l o n g e r  c o n s i s t e n t  w i t h  s o u n d  p o l i c y . "  1 1 3  
N . N . 2 d  at  19.

2 2 S e e , e . g . , M a i n i s t e e  B a n k  o f  T r u s t  Co. v. M c G o w a n , 
39 4 M i c h .  65 5, 2 3 2  N.W,'?d 63 6 (19 75), B r o w n  v. M e r l o , s uo r a ,  
5 0 6  P . 2 d  212.

2 ‘’See, e . g . , L a a k o n e n  v. E i g h t h  J u d i c i a l  D i s t r i c t  
C o u r t , 9 1  Nev.  506, 5 3 8  P .2d 574 ( 1 9 7 5 ) ;  B r o w n  v. M e r l o , 
s u p r a , 5 0 6  P . 2d  212.

2 ^ S e e , e . g . , B r o w n  v. M e r l o , s u p r a , 50 6  P . 2 d  212. 
C o m m e n t a t o r  c r i t i c i z i n g  g u e s t  la ws  un t h e s e  a n d  o t h e r  
g r o u n d s  i n c l u d e d  L a s c h e r ,  " H a r d  L a w s  M a k e  B a d  C a s e s — L o t s  of 
T h e m  ( T h e  C a l i f o r n i a  G u e s t  S t a t u t e ) ,  9 S a n t a  C l a r a  L. Rev. 1 
( 1 9 6 8 ) ;  V e t r i ,  "T h e C a s e  for R e p e a l  of the O r e g o n  G u e s t  
P a s s e n g e r  L e g i s l a t i o n , "  13 W i l l a m e t t e  L. J.  53 ( 1 97 6) ; N o t e ,  
s u p r a , 33 A la .  L. Rev. 143, N o t e ,  s u p r a , 31 M e r c e r  L. Rev. 
1 0 6 1 .  S e e  a l s o  P r o s s e r ,  s u p r a , § 34 a t  1 8 7  ( D e a n  P r o s s e r ,  
c o m m e n t i n g  on  g u e s t  laws, s t a t e d :  "If t h i s  is g o o d  s o c i a l
p o l i c y ,  it at l e a s t  a p p e a r s  u n d e r  a n o v e l  f r o n t " ) .

2 ̂ B r o w n  v. M e r l o , s u p r a , 5 0 6  P . 2d  212.

2 2S e e  i n f r a  p p . 10 -2 0 .

2 ®Vermont, in 1969  b e c a m e  th e s e c o n d  s t a t e  ( a f t e r  
C o n n e c t i c u t  in 1 9 37 ) to  r e p e a l  its g u e s t  s t a t u t e .  S e e  No. 
194, § 1, 1969  V t . L a w s  Adj. S e s s.  70 ( e f f e c t i v e  1 9 7 0 ) .  Six  
o t h e r  s t a t e  l e g i s l a t u r e s — F l o r i d a  ■( 19 72 ) , W a s h i n g t o n  (1974), 
C o l o r a d o  (197 5),  M o n t a n a  (1975 ), O r e g o n  (1 97 7) , a n d  S o u t h  
D a k o t a  ( 1 9 7 8 ) — r e p e a l e d  t h e i r  g u e s t s  s t a t u t e s  on  t h e i r  o w n  
i n i t i a t i v e .  T h r e e  s t a t e  l e g i s l a t u r e s — K a n s a s  (1 9 7 4 ) ,  N e v a d a  
( 1 9 7 7 ) ,  a n d  N o r t h  D a k o t a  ( 1 9 7 9 ) — r e p e a l e d  t h e i r  g u e s t  s t a t­
u t e s  s u b s e q u e n t  to s t a t e  s u p r e m e  c o u r t  r u l i n g s  d e c l a r i n g  the 
s t a t u t e s  u n c o n s t i t u t i o n a l .

2 9 I l l i n o i s  r e s t r i c t e d  t h e  a p p l i c a t i o n  o f  th e  I l l i n o i s  
g u e s t  s t a t u t e  to h i t c h h i k e r s .  S e e  i n f r a  n o t e  51 a n d  a c c o m­
p a n y i n g  t ex t.  T e x a s  a n d  N e b r a s k a  r e s t r i c t e d  th e a p p l i c a t i o n  
o f  t h e i r  s t a t u t e s  to c e r t a i n  r e l a t i v e  of  the  d r i v e r .  S_ee 
i n f r a  p. 17. ' V i r g i n i a  a m e n d e d  its s t a t u t e  t o  p e r m i t  g'ueLt 
p a s s e n g e r s  to m a i n t a i n  a c a u s e  o f  a c t i o n  fo r  o r d i n a r y  
n e g l i g e n c e . .
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^ T h e  S u p r e m e  C o u r t s  of A l a b a m a ,  A r k a n s a s ,  D e l a w a r e ,  
I n d i a n a  a n d  U t a h  a l l  u p h e l d  t h e  c o n s t i t u t i o n a l i t y  o f  t h e i r  
s t a t e  g u e s t  s t a t u t e s .  S e e  i n f r a  pp. 14 - 1 5 .  T h e  S u p r e m e  
C o u r t  of  G e o r g i a  u p h e l d  t h e  c o n s t i t u t i o n a l i t y  of  t h e  G e o r g i a  
g u e s t  ru le. S e e  i n f r a  p. 16.

-'^The I n d i a n a  S u p r e m e  C o u r t  a] so i d e n t i f i e d  an a d d i­
t i o n a l  r a t i o n a l e  w h i c h  it c o n s i d e r e d  to  s u p p o r t  the  c o n s t i­
t u t i o n a l i t y  of t h e  I n d i a n a  g u e s t  s t a t u t e .  S e e  i n f r a  n o t e  45  
a n d  a c c o m p a n y i n g  t e x t .  ~

^ S e e ,  e.g., D a v i s  v. Cox , 268 A r k . 78, 59 3 S . W . 2 d  180 (1980T7-  "
^ S e e ,  e.c., B e a s l e v  v. B o z e m a n ,  294 Ala.  288, 3 1 5  

So. 2d 5 7 U  ( 19 7 5 5 .  In B e a s l  e y , t h e  c o u r t  u p h e l d  t h e  c o n s t i­
t u t i o n a l i t y  o f  t h e  A l a b a m a  g u e s t  s t a t u t e .  In a c o n c u r r i n g  
o p i n i o n ,  h o w e v e r ,  J u s t i c e  J o n e s  s t a t e s :

M y  i n i t i a l  c o m p l u s i o n  w a s  to 
s t r i k e  d o w n  t h e  g u e s t  s t a t u t e  as 
b a d  law. W h i l e  I h a v e  n o t  c h a n g e d  

m y  m i n d  a b o u t  the  q u a l i t y  of the 
A c t ,  I h a v e  c o n c l u d e d  t h e r e  is no 
l e g a l  b a s i s  o n  w h i c h  this  C o u r t  
c o u l d  h o l d  t h e  s t a t u t e  i n v a l i d .

. . . T h e  l e g i s l a t i v e  p r o c e s s ,  
t h r o u g h  e l e c t i v e  r e p r e s e n t a t i v e s ,  
w i t h  a l l o f  its  f a u l t s ,  a n d  its 
t e n d e n c y  t o b e  u n d u l y  i n f l u e n c e d  by  
p r e s s u r e  g r o u p s ,  is th e  b e s t  m e t h o d  
y e t  d e r i v e d  b y  m a n  for t h e  e n a c t­
m e n t  o f  l a w s  e x p r e s s i v e  o f the  
p u b l i c  p o l i c y  o f its p e o p l e .  (1 
w o u l d  a d d  p a r e n t h e t i c a l l y :  M y

f a i t h  in t h i s  p r o c e s s  f u r t h e r  l e a d s  
m e  to  b e l i e v e  t h a t  a l e g i s l a t u r e  
s e n s i t i v e  t o  th e  w i l l  of t h e  p e o p l e  
it  r e p r e s e n t s  w i l l  n o w  e x e r c i s e  its 
p r e r o g a t i v e  t o  r e p e a l  th is  
i n h e r e n t l y  b a d  law.)

3 1 5  So. 2 d at 571 ( J o n e s ,  J., c o n c u r r i n g  s p e c i a l l y ) .



3 3 S e e  B i c k f o r d  v. N o l e n , 2 4 0  Ga. 255, 2 4 0  S . E . 2 d 24 
( 1 9 7 7 )  ( u p h o l d i n g  G e o r g i a  g u e s t  r u l e  a g a i n s t  c o n s t i t u t i o n a l  
a t t a c k ) .  S e e  g e n e r a l l y  N ot e, " T r e a t m e n t  of G u e s t  
P a s s e n g e r s :  G e o r g i a  M a i n t a i n s  Its M i n o r i t y  R u l e , "  31 M e r c e r
L. Rev.  1 0 6 1  (1 9 8 0 ) .  . -

3 % e e , s u p r a , n o t e  29.

3 ^ Ind. Re v . S t a t .  ch. 201, § 1 (1929) c u r r e n t l y  
c o d i f i e d  at Ind. C o d e  A n n .  § 9 - 3 - 3 - 1  ( B u r n s  1 9 8 0 ) .  T h e  
I n d i a n a  g u e s t  s t a t u t e  is e s s e n t i a l l y  i d e n t i c a l  t o  t h e  s t a­
t u t e  e n a c t e d  b y  A l a b a m a .

3 ®The f u l l  t e x t  o f  t h e  s t a t u t e  p r o v i d e s :

G u e s t  o f  o w n e r  o r  o p e r a t o r—

R i g h t  to  d a m a g e s .— T h e  o w n e r ,  
o p e r a t o r ,  o r  p e r s o n  r e s p o n s i b l e  for 
t h e  o p e r a t i o n  of a m o t o r  v e h i c l e  
s h a l l  n o t  b e  l i a b l e  for l o s s  o r 
d a m a g e  a r i s i n g  f r o m  i n j u r i e s  to or 
d e a t h  o f  a g u e s t ,  w h i l e  b e i n g  
t r a n s p o r t e d  w i t h o u t  p a y m e n t  
t h e r e f o r ,  in o r  u p o n  s u c h  m o t o r  
v e h i c l e ,  r e s u l t i n g  f r o m  t h e  o p e r a­
t i o n  t h e r e o f ,  u n l e s s  s u c h  i n j u r i e s  
o r  d e a t h  a r e  c a u s e d  b y  th e  w a n t o n  
o r  w i l f u l  m i s c o n d u c t  of  s u c h  
o p e r a t o r ,  o w n e r ,  or p e r s o n  r e s p o n­
s i b l e  fo r t h e  o p e r a t i o n  o f  s u c h  
m o t o r  v e h i c l e .  [ A c t s  19 29, ch.
201, § 1, p. 679; 1937, ch. 259,
§ 1, p. 1 2 2 9 . ]

Ind. C o d e  Ann. § 9 - 3 - 3 - 1 .

3 < 3 A s  o n e  a u t h o r i t y  h a s  s t a t e d ,  c o m m e n t i n g  o n  g u e s t  
s t a t u t e s :

T h e r e  is p e r h a p s  no  o t h e r  g r o u p  
o f  s t a t u t e s  w h i c h  h a v e  f i l l e d  th e 
c o u r t s  w i t h  a p p e a l s  on so m a n y  
k n o t t y  l i t t l e  p r o b l e m s  i n v o l v i n g  

p e t t y  a n d  o t h e r w i s e  e n t i r e l y  i n c o n­
s e q u e n t i a l  p o i n t s  of law. T h e r e  is 
f i r s t  o f  a l l  the  q u e s t i o n  o f  w h o  is 
a " g u e s t . "  W h a t  is t h e  e f f e c t  of  
s h a r i n g  e x p e n s e s ,  or of t h e  g u e s t



b u y i n g  a tanV. of g a s o l i n e ?  Of  an 
i n d i r e c t ,  p r o s p e c t i v e ,  or m e r e l y  
r e m o t e l y  p o t e n t i a l ,  b e n e f i t  t o  t h e  
h o s t  in the  f o r m  o f  s e m e  b u s i n e s s  
i n t e r e s t  or h o p e  in h a v i n g . t h e  
g u e s t  t a k e  t h e  r i d e ?

P r o s s e r ,  s u p r a , § 34 a t  187.

^ L i b e r t y  M u t u a l  I n s u r a n c e  Co. v. S t i t z l e , 2 2 'J Ind. 
180, 41 K . E . 2 d  1 3 3  (1 94 2),  is t h e  l e a d i n g  I n d i a n a  r a s e  on 
v’h e n  an a u t o m o b i l e  p a s s e n g e r  q u a l i f i e s  as a g u e s t  w i t h i n  t h e  
m e a n i n g  of  t h e  I n d i a n a  s t a t u t e .  41 K . E . 2d at 1 3 5 - 3 6 .  S e e  
a l s o  A l l i s o n  v. E l y , 241 I nd . 248, 1 7 0  K . E . 2d 3 7 1  (1960 );  
H a i n e y  v. Z i n k , 39 4 N . E . 2 d  2 3 8  (Ind. C t . Ap p.  19 79 ).

4 •'■Note, "Th e I n d i a n a  G u e s t  S t a t u t e , "  34 Ind. L. J.
338, 3 4 6  n .39 (19 ). See. T r e n t  v. R o d o e r s ,  1 2 3  A mp .
139, 1 0 4  K . E . 2 d 759 (1 95 27.

4 “F o r  m o r e  c o m p l e t e  s t a t e m e n t  of t h e  " w a n t o n  or 
w i l f u l  m i s c o n d u c t "  s t a n d a r d  see  T u t t e r r o w  v. B r o o k s h i r e ,  15 2  
Ind. A p p .  471, 28 4  K . E . 2d 87 ( 1 9 7 2 ) .

4 3 264 Ind. 206, 341  K . E . 2 d  763 ( 19 75 ).

4 4 T h e  c o u r t  f o u n d  t h a t  t h e  g u e s t  s t a t u t e  d i d  n o t  
v i o l a t e  Ind. C o n s t ,  art. 1, § 12 ( e n t i t l i n g  e v e r y  p e r s o n  
i n j u r e d  t o  a r e m e d y  b y  d u e  c o u r s e  o f  la w), Ind. C o n s t ,  art. 
1, § 23 (the I n d i a n a  e q u a l  p r o t e c t i o n  p r o v i s i o n ) ,  or t h e  
e q u a l  p r o t e c t i o n  c l a u s e  o f  t h e  f o u r t e e n t h  a m e n d m e n t  t o  t h e  
U n i t e d  S t a t e s  C o n s t i t u t i o n .

4 ^ T h e  c o u r t  r e f e r r e d  t o  t h e  t h i r d  r a t i o n a l e  as t h e  
" b e n e v o l e n t  t h u m b  s y n d r o m e : "

W e  p e r c e i v e  a t h i r d  a n d  t o  us a 
v e r y  l i k e l y  l e g i s l a t i v e  p o l i c y  
b e h i n d  o u r  g u e s t  s t a t u t e ,  o n e  w h i c h  
h a s  not, t o  o u r  k n o w l e d g e ,  b e e n  
p r e v i o u s l y  s u g g e s t e d  in a n y  r f  t h e  
l i t i g a t e d  c a s e s  an d  w h i c h ,  fu r w a n t  
o f  a b e t t e r  d e s i g n a t i o n ,  c o u l d  be  

c a l l e d  p r o t e c t i o n  a g a i n s t  the  
" b e n e v o l e n t  t h u m b  s y n d r o m e . "  T h i s  
p o l i c y  r e c o g n i z e s  t h e  v a l u e  t o  o u r  

s o c i e t y  o f l i a b i l i t y  i n s u r a n c e  to  
p r o t e c t  a g a i n s t  th e i n e q u i t y  of
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a a m a g e s  i n f l i c t e d  b y  o t h e r w i s e  
f i n a n c i a l l y  i r r e s p o n s i b l e  m o t o r  
v e h i c l e  o w n e r s  a n d  o p e r a t o r s .  T h i s  
p o l i c y  a l s o  r e c o g n i z e s  t h a t  the  
c o s t  o f s u c h  i n s u r a n c e  is 
u n a l t e r a b l y  d e t e r m i n e d  b y  th e loss 
e x p e r i e n c e  o f  t h e  c o m p a n i e s  p r o­
v i d i n g  s u c h  i n s u r a n c e ,  t h a t  s u c h  
ir u r a n c e  is o p t i o n a l  w i t h  t he  
ov, ,ers an d  o p e r a t o r s  a n d  is 
p u r c h a s e d  b y  t he m,  no t  fo r  the  
b e n e f i t  o f  t h e  v i c t i m s  o f  the 
n e g l i g e n c e  b u t  r a t h e r  fo r  t h e i r  o w n  
p e r s o n a l  b e n e f i t  a n d  at t h e i r  
e x p e n s e .  T h e  p o l i c y  a l s o  r e c o g n i­
zes th e " R o b i n  H o o d "  p r o c l i v i t y  o f 
j u r i e s .  T h e  t e n d e n c y  to  t a k e  f r o m  
t h e  r i c h  a n d  g i v e  t o the n e e d y  is 

as A m e r i c a n  as a p p l i e  pie;  b u t  
u n f e t t e r e d ,  it m a y  l o g i c a l l y  be 
e x p e c t e d  to l e a d  t o  th e e s c a l a t i o n  
o f  l i a b i l i t y  i n s u r a n c e  p r e m i u m s  to 
t h e  l e v e l  w h e r e  t h e  m a j o r i t y  of  
u s e r s  w o u l d  be  e i t h e r  u n a b l e  or 

u n w i l l i n g  to p a y  t he m.  . . .

. . . It is, t h e r e f o r e ,  no t
u n r e a s o n a b l e  to  c r e d i t  the 
L e g i s l a t u r e  w i t h  r e c o g n i z i n g  t h a t  
w h e n  a g u e s t  s u e s  h i s  h o s t ,  the 
j u r y  can a n d  w i l l  m o s t  l i k e l y  
a s s u m e  t h a t  t h e  r e a l  d e f e n d a n t  is 
a n insurance; c o m p a n y  an d  w i l l  r e l a x  
th e  s t a n d a r d  o f  p r o o f  t r a d i t i o n a l  

in n e g l i g e r c e  a c t i o n s  a n d  r e n d e r s  
b i a s e d  j u d g m e n t s  in f a v o r  of 
p l a i n t i f f s .  T h e  g u e s t  s t a t u t e  may, 
t h e r e f o r e ,  l o g i c a l l y  b e  a l e g i s l a­
t i v e  e n d e a v o r  t o p r o m o t e  f i n a n c i a l  
r e s p o n s i b i l i t y  fo r  d a m a g e s  c a u s e d  
b y  t h e  n e g l i g e n t  o p e r a t i o n  of m o t o r  
v e h i c l e s  b y  p r o t e c t i n g  l i a b i l i t y  
i n s u r a n c e  c o m p a n i e s  f r o m  th e h u m a n  

p r o p e n s i t i e s  o f  j u r i e s  t o w e i g h  
t h e i r  ‘b e n e v o l e n t  t h u m b "  a l o n g  w i t h  
t h e  e v i d e n c e  o f  t h e  d e f e n d a n t ' s  
n e g l i g e n c e .
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341 K . E , 2 d  at. 7 7 1 - 7 1 .

^ ^ T h e  S e v e n t h  C i r c u i t  a g r e e d  w i t h  t h e  C a l i f o r n i a  
Suprerrie C o u r t  t h a t  th e p r o m o t i o n  of  h o s p i t a l i t y  an d p r e v e n­
t i o n  o f  c o l l u s i o n  r a t i o n a l e s  ai d n o t ' j u s t i f y  t h e  g u e s t  s t a­
t u t e  c l a s s i f i c a t i o n  s c h e m e .  S i d l e  v. M a j o r s , 53 6  F . 2 d  1156, 
1 1 5 7 - 5 8  (7th  Cir. 1 9 7 6 ) .  T h e  S e v e n t h  C i r c u i t  .also r e j e c t e d  
t h e  " b e n e v o l e n t  t h u m b "  r a t i o n a l e :

O n e  f u r t h e r  r e a s o n  t h e  I n d i a n a  
S u p r e m e  C o u r t  a d v a n c e d  in f a v o r  of  
t h e  c o n s t i t u t i o n a l i t y  of t h e  g u e s t  
s t a t u t e  w a s  t h a t  o t h e r w i s e  t h e r e  
m i g h t  be  an e s c a l a t i o n  of  a u t o m o­

b i l e  l i a b i l i t y  i n s u r a n c e  p r e m i u m s .
B u t  w h e n  t h e  G u e s t  A c t  w a s  e n a c t e d  
in C o n n e c t i c u t  in 1927, t h e r e  w a s  
n o  r e d u c t i o n  in a u t o m o b i l e  
p r e m i u m s ,  n o r  w a s  t h e r e  an i n c r e a s e  
i n  t h e  p r e m i u m s  w h e n  t h a t  s t a t u t e  
w a s  r e p e a l e d  t e n  y e a r s  la te r.
N o t e ,  42 U . C i n n . L . R e v .  709, 721 
( 1 9 7 2 ) .  D e f e n d a n t  h a s  no t  
d e m o n s t r a t e d  t h a t  o u r  i n v a l i d a t i o n  
o f  t h i s  s t a t u t e  w o u l d  i n c r e a s e  p r e­
m i u m s  for s u c h  i n s u r a n c e .

I a . a t 1 1 5 8  ( f o o t n o t e  o m i t t e d ) .

4 7 Id. a t 1 1 6 0.

4 ^ S i d l e  v. M a j o r s , 429 U.S. 9 4 5  (1 976) ( d e n y i n g  
c e t i o r a r i * n  J u s t i c e " B r e n n a n  and J u s t i c e  M a r s h a l l  d i s s e n t e d  
f r m  t h e  d e n i a l  o c c e r t i o r a r i  on g r o u n d s  t h a t  th e  n u m e r o u s  
s t a t e  c o u r t  d e c i s i o n s  d e c l a r i n g  g u e s t  s t a t u t e s  u n c o n s t i t u­
t i o n a l  i n d i c a t e d  tr.at t h e  c o n s t i t u t i o n a l i t y  o f  s u c h  s t a t u t e s  
s h o u l d  b e  r e - e x a m i n e d .  I d ■ at 9 4 5  ( B r e n n a n ,  J., d i s s e n t i n g  
f r o m  d e n i a l  o f  c e r t i o r a r i )”

4 ^ S e e  i n f r a  pp. 1 5 - 2 0 .  F o r  p u r p o s e s  of  t h i s  
p r e s e n t a t i o n ,  " M i d w e s t e r n "  s t a t e s  i n c l u d e  t h e  f o l l o w i n g :  
I l l i n o i s ,  I n d i a n a ,  lov:a, K a n s a s ,  K e n t u c k y ,  M i c h i g a n ,  
M i n n e s o t a ,  M i s s o u r i ,  O h i o ,  T e n n e s s e e ,  a n d  W i s c o n s i n .

^ S e e  M o t e ,  s u p r a , 31 M e r c e r  L. Re v , at 1 0 6 4 - 7 0 .

5 1 S e e  111. A n n .  8 t a t .  ch. 9 5  1/2, § 1 0 - 2 0 1  
( S : n i t h- Hu r d S u p p ^  19 82 ) .
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^ - S e e  i n f r a  p p . 18-20.

5 3 M a n i s t e e  B a n k  & T r u s t  Co. v. M c G o w a n ,  394  M ic h.
655, 23 2  N .W . 2 d 636, 6 4 4 - 4 5  (19 75).

5 4 H e n r y  v. B a u d e r , 21 3  Kan. 751, 5 1 8  P . 2d 362, 3 6 9 - 7 0  
( 1 9 7 5 ) .  S e e  a l s o  P r i m m  v. T a y l o r , 43 O h i o  St. 2d 195, 331 
N .E .2d 723  (1975).

S ^ H e n r y  v. B a u d e r , s u p r a , 5 1 8  P . 2d  at 370. S e e  a l s o  
B i e r k a m o  v. R o g e r s , 29 3 N .W .2 d 57 7  ( I o w a  1 98 0)  ( gu e s t  
c l a s s i f i c a t i o n  b o t h  o v e r i n c l u s i v e  a n d  u n d e r i n c l u s i v e  for  
p u r p o s e  o f  p r e v e n t i n g  c o l l u s i o n ) .

^ S e e  M a n i s t e e  B a n k  & T r u s t  Co. v. M c G o w a n , s u p r a ,
2 3 2  N.<V.2d at 638.

37 T h e  b r a c k e t e d  d a t e  i n d i c a t e s  the d a t e  of  e n a c t m e n t .
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HB 12 6
B I L L  ANALYSIS AND J U S T IF IC A T IO N

WHAT HB 12 6  WOULD DO WOULD BE  '  DISALLOW T H E  R ECO V ER Y  
OF DAMAGES TO A GUEST ABOARD AN AIRCRAFT RESULT IN G  FROM AN 
A C C ID E N T .  - ■

«

AS EVERYONE IS  AWARE ALASKA HAS THE H IG H E S T  NUMBER O F  
P I L O T S  AND AIRCRAFT PER CAPITA THAN ANY STATE IN T H E  N A T I O N .  
THE  REASON FOR T H IS  IS  BECAUSE OF THE  VAST D IS T A N C E  BETW EEN  
CONCENTRATIONS OF POPULATIONS AND MOST OF THEM ARE O F F  O F  
THE  ROAD SYSTEM, HENCE THE  BEST WAY TO TRAVEL IS  BY A I R C R A F T ,  
ALSO AIRCRAFT ARE POPULAR BECAUSE OF T H E I R  RECREATIONAL.  V A L U E .  
IN  A S IT U A T IO N  AS WE HAVE IN  ALASKA IT  IS  P R A C T ICA L  T H A T  WE 
U T I L I Z E  EVERY AVAILABLE  SEAT .  P I L O T S  IN GENERAL ARE O F T E N  
VERY HAPPY TO G IV E  SOMEONE A R ID E  I F  THEY ARE BOTH G O I N G  I N  
THE  SAME D IR E C T IO N  AND THERE ARE SEATS A V A ILA B LE .  T H E  P R O B LEM  
IS  THAT A P IL O T  TAKES THE RISKS OF B E IN G  L IA B L E  F O R  S U I T  F O R  
S T R IC T LY  DO ING  SOMEONE A FAVOR,

THE RESULT OF T H I S  IS  THAT P IL O T S  ARE OFTEN R E L U C T A N T  
TO G I V E  R IDES  BECAUSE OF THE  L I A B I L I T Y  AND A LOT OF  S E A T  
M ILES  ARE LOST .  HOPEFULLY T H IS  B I L L  WOULD REMEDY T H I S .

i
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B Y  H U R L B E R T  A N D  C O W D E R Y  

H O U S E  B I L L  NO. 126 am 

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T H I R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A  B I L L

F o r  a n  Ac t  e n t i t l e d :  " A n  A c t  l i m i t i n g  the l i a b i l i t y  o f  a i r c r a f t  o w n e r s  o r

o p e r a t o r s  f o r  p e r s o n a l  i n j u r y  o r  d e a t h  to g u e s t  

p a s s e n g e r s ."

B E  IT E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF  A L A S K A :

* S e c t i o n  i. A S  0 9 . 6 5  is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

S e c t i o n  0 9 . 6 5 . 1 4 0 .  L I M I T A T I O N  O N  L I A B I L I T Y  F O R  I N J U R I E S  T O  O R  

D E A T H  O F  G U E S T  IN A I R C R A F T .  (a) N o t w i t h s t a n d i n g  o t h e r  p r o v i s i o n s  o f  

law, a g u e s t  w h o  r i d e s  i n  an a i r c r a f t  m a y  not r e c o v e r  d a m a g e s  f r o m  t h e

C j<
o w n e r  or o p e r a t o r  o f  the a i r c r a f t  for p e r s o n a l  i n j u r i e s  to, o r  t h e  

d e a t h  of, t h e  g u e s t  r e s u l t i n g  f r o m  the r i d e  in t h e  a i r c r a f t ,  u n l e s s  

t h e  p l a i n t i f f  i n  t h e  a c t i o n  e s t a b l i s h e s  that the i n j u r y  o r  d e a t h  w a s

c a u s e d  by t h e i n t o x i c a t i o n  or g r o s s  n e g l i g e n c e  of tlie o p e r a t o r  o f  t h e  *

2 . < F \ ( = r j ~  O O
a i r c r a f t .  T h i s  l i m i t a t i o n  d o e s  n o t  a p p l y  to commor-G-ire-1— ope-rat-£on&

C < pA U u e c 2 c i»Y t-  ( P P e n / v n o v t f  c s .  7 7 / f - O i o n e . r 2 .  o p >
• -where— the— CiA*i-i— Aexrrnaut~rcs-Roard— o r — t h e — A-l-aska— T-ra nspor-tat-i-on-Comm i-s-^

r i > h ~ ? r \ n p p  c U & e c T  £ > \ < -  C C h v p e u S f t r i  JNA. / O
•sTToh has isSueTl CTjrtrrfaL.iLi u h  u"f nuthorrzat-ion-i—  • “ r /VWiW

(b) I n  t h i s  s e c t i o n  " g u e s t "  m e a n s  a p e r s o n  w h o ^ i s  c a r r i e d  i n  a n

a i r c r a f t  w i t h  t h e  c o n s e n t  of th e  o w n e r  o r  o p e r a t o r  o f  t h e  a i r c r a f t

w i t h o u t  c o m p e n s a t i n g  the o w n e r  o r  o p e r a t o r  for the a i r c r a f t  r i d e .

- 1- H B  126 am



c l  ^ 4 a - k ^ 4 e  - O ^ r ^ o ^  '

( 5 1 ll ( O r e  \  OuP<r*( u, d n -a k o e k p ^  5 2  S' f “7

( J  y \  5 0 ^ * 1  S  * h  ( ^  5 2  C  5 ,o ~ ^ i  y € y o  c ^ s  ^

C P * * / J t r c x j t A ----

f a l l  / ^ 7 v  1 . f a ' S ' 5 Y * e *  U  k e * ' - .  S ^ j p ? c J  5 ' 3  c .._________

-------------------------------------t < s A --------{ / Q I  ^ I ? l 4 * < f ' \ . . . - ( r 5 <  s  j 7 r P \ / l  o u s / y )  /*-j.

--------     _ . .  -----------  ----- _ */&c r v ^ G z c r *  j  l ~ ! o < :  < r  ̂  P j j / J C S

{ A J C t s h i  n ^ J r r ~ \  y ^ C f  f e d  ( p c i . e ' S ' f  S  f e l u l e .  h p _ 7 d ' * C

yet f > * 5  V  id . <71. /,<yvupy c&tssfe 7 f id  c/ytro  ̂s’/,

/ 9  7  T  ^  Cf -As-A ^ dm eV iC G im  P iS t« o / dy I/. E-Cr̂ fc. P d tfy  A r  ^

  - .......-    r r ^ g  Z 7^  73 J ... _ ..........................
C * 7 * y  / } /  y  S ' r e t  d l / f t P s l * * d z b - / p  d / , P . d K  Z ’m / "  3  J

£7->7 <^7^1 ̂ Z  / t * t a

7

/ *“ / 2 —  / f c z E f )  j £  J k f l L O -  3 7 3 0  i ° 2 A  2  / -2.

U * \ 5 < r ^ ' s ' h  —  / ) u d y w o O .  / r  l ? « l y - c € .

• ~ - .... . f e c i  l (  d y y  c r ^ \  d / y c t ' ^ d ' f "

ffto  7 Colo )  P c ty J l'S  a Z ' W m  (vOO /3o 3  
C & - ^  d ~ 5  <-fAo

■70 s r f  £ 2 y

? 7  S i ' f  ? i 7

2r//^o/ / o / t  _ C m ’c i p n l€ i=[  I 2 * ^  * 1 8  ( o  77)  <3
6 c  6  Z 7^ /  / J o j T  ^ / o  

b 3 n - P 2 k — Lg^ -



^ A L A S K A  STATE LEG ISLA T li®  
HOUSE OF REPRESENTATIVES 

RESEARCH AGENCY
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(907) 465-3991

J a n u a r y  2 8 ,  1 9 8 2

M E M O R A N D U M

TO: R e p r e s e n t a t i v e  J ^ p k  F u l l e r

FROM: D a v i d  Tea l

R e s e a r c h  Staf iT^

RE: A i r c r a f t  L i a b i l i t y  I n s u r a n c e

R e s e a r c h  R e q u e s t  N u m b e r  8 1 - 1 9 5

L eg al S e r v i c e s  f o r w a r d e d  a r e q u e s t  by y o u r  o f f i c e  t o  i d e n t i f y  a n d  

e v a l u a t e  op ti o n s  t h a t  w o u l d  a d d r e s s  a p r o b l e m  e x p e r i e n c e d  by " Bu sh "  

a i r  t r a n s p o r t  o p e r a t o r s .  T h e  p r o b l e m  s p e c i f i e d  was f i n a n c i a l  h a r d s h i p  

c a u s e d  by h i g h  a i r c r a f t  l i a b i l i t y  i n s u r a n c e  rates.

A l t h o u g h  a i r c r a f t  o p e r a t o r s  in o t h e r  s t a t e s  m a y  m a k e  s i m i l a r  c l a i m s  

a b o u t  i n s u r a n c e ,  L i n n  A s p e r  (Legal S e r v i c e s )  and D on  K o c h  ( D i v i s i o n  of 

I n s u r a n c e )  a re  n o t  a w a r e  of r e c e n t  s p e c i f i c  a c t i o n  t a k e n  b y  a n y  S t a t e  

t o r e d u c e  a i r c r a f t  l i a b i l i t y  i n s u r a n c e  rates.

T h e  p r i m a r y  f a c t o r s  p r o d u c i n g  h i g h  a i r c r a f t  l i a b i l i t y  i n s u r a n c e  r a te s  

in A l a s k a  a re 1) h i g h  a w a r d s 1'by t h e  c ourt s y s t e m  ( r o u g h l y  $ 4 5 0 , 0 0 0  p e r

f a t a l i t y )  a n d  2) h i g h  a i r c r a f t  a c c i d e n t  rate ( a p p r o x i m a t e l y  fi ve  t i m e s

t h e  ra te  e x p e r i e n c e d  i n  the rest o f  the c o u n t r y ) .

T he  o p t i o n s  b e l o w  a r e  t h o s e  i d e n t i f i e d  by this a g e n c y  as p o t e n t i a l  

m e a n s  o f  allevi.ating t h e  p r o b l e m  of  h i g h  i n s u r a n c e  rate s. T h e  l i s t  is 

n o t  e x h a u s t i v e  a n d  d o e s  not  e v a l u a t e  all a s p e c t s  of e a c h  o p t i o n .  

A d d i t i o n a l  o p t i o n s  will be f o r w a r d e d  t o  y o u r  o f f i c e  if such  o p t i o n s  

c o n e  t o  the  a t t e n t i o n  of  a g e n c y  s t a f f .

H B 6 3 4  w o u l d  l i m i t  the a m o u n t  of d a m a g e s  t h a t  c o u l d  be a w a r d e d  in legal

a c t i o n  a g a i n s t  a r e g i s t e r e d  air c a r r i e r  in A l a s k a .  The bill a p p e a r s  

t o  o f f e r  an e f f e c t i v e  m e a n s  o f  r e d u c i n g  p r e m i u m s  v i a  r e d u c e d  a w a r d s .  

H o w e v e r ,  Linn A s p e r ,  L e g i s l a t i v e  C o u n s e l ,  s t a t e d  t h a t  t he  bill m a y  v i o­

l a t e  the equal p r o t e c t i o n  c l a u s e  of the U.S. C o n s t i t u t i o n ,  in t h a t  

t h e r e  m a y  ue no j u s t i f i a b l e  r e a so n  to t r e a t  a ir  c a r r i e r  p l a i n t i f f s  

d i f f e r e n t l y  f r o m  all o t h e r  p l a i n t i f f s .  T h e r e  are at l e a s t  f o u r  o p t i on s  

w h i c h  m i g h t  s o l v e  p ot en tia l c o n s t i t u t i o n a l  c o n f l i c t s  w h i l e  r e t a i n i n g  

t h e  d e s i r e d  e f f e c t  of r e d u c i n g  p r e m i u m s  b y  r e d u c i n g  a w a r d s  f o r  d a m a g e s .
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• P l a c e  a l i m i t  on  a w a r d s  f or  all c a u s e s  of w r o n g f u l  d e a t h .  T h i s  

m a y  r e m o v e  o b j e c t i o n s  b a s e d  on equal p r o t e c t i o n ,  but  w o u l d  h a v e  

e f f e c t s  o u t s i d e  t h e  a v i a t i o n  i n d u s t r y .  Due to d e c r e a s e d  a w a r d s ,  

a i r c r a f t  l i a b i l i t y  i n s u r a n c e  p r e m i u m s  w o u l d  be l i k e l y  to  d e c l i n e  

if t h i s  o p t i o n  w e r e  a d o p t e d .

• Model a s t a t u t e  a f t e r  A S  9 . 6 5 . 1 3 b  ( a t t a c h m e n t  A ) ,  w h i c h  l i m i t s  

l i a b i l i t y  o f  ski a r e a  o p e r a t o r s .  A s s u m p t i o n  of r is k  is an e s t a b­

l i s h e d  p r i n c i p l e  of  t o r t  law. One c o u l d  a r g u e  t h a t  w h e n  v o l u n­

t a r i l y  p a r t i c i p a t i n g  in  a c t i v i t i e s  w i t h  r e c o g n i z e d  h i g h  i n h e r e n t  

r i s k , t h e  i n d i v i d u a l  s h o u l d  a s s u m e  a p o r t i o n  o f  t h e  ris k (or p u r­

c h a s e  p e r s o n a l  i n s u r a n c e  to c o v e r  t H a t  ri s k ).

A c c i d e n t  s t a t i s t i c s  c l e a r l y  i n d i c a t e  t h a t  A l a s k a  has r o u g h l y  

f i v e  t i m e s  the a i r c r a f t  a c c i d e n t  rate e x p e r i e n c e d  in t he c o n t i g­

uou s  s t a t e s .  In a c k n o w l e d g m e n t  of t he  hig h risk of f l y i n g  in 

A l a s k a ,  t h e  l a w  c o u l d  r e q u i r e  t h a t  p a s s e n g e r s  r e l i n q u i s h  r i g h t s  

to c l a i m  d a m a g e s  a b o v e  a s t a t u t o r y  lim it.

In L i n n  A s p e r ' s  o p i n i o n ,  if a c c i d e n t  s t a t i s t i c s  a re  a c c e p t a b l e  

t o  t h e  S u p r e m e  C o u r t  as " r e a s o n a b l e ,  no t a r b i t r a r y "  j u s t i f i c a t i o n  

f o r  s e p a r a t e  t r e a t m e n t  of a g r o u p  of  poten tia l p l a i n t i f f s ,  t h e  

e qu a l  p r o t e c t i o n  c l a u s e  m a y  not  be v i o l a t e d .

A  c e i l i n g  on a w a r d s  f or a i r c r a f t  a c c i d e n t s  m i g h t  s u c c e e d  in 

l o w e r i n g  p r e m i u m s  b y  a l l o w i n g  a i r  c a r r i e r s  to d e c r e a s e  i n s u r a n c e  

c o v e r a g e ,  but a r u l i n g  t h a t  the  c e i l i n g  is u n c o n s t i t u t i o n a l  

c o u l d  c a u s e  s e v e r e  f i n a n c i a l  h a r d s h i p  to a i r  c a r r i e r s  t h a t  m i g h t  

be r e s p o n s i b l e  f o r  d a m a ge s  a w ar d e d  in e x c e s s  of tne c e i l i n g .

M od el  a s t a t u t e  a f t e r  C a l i f o r n i a  l a w  ( a t t a c h m e n t  B ) , w h i c h  p l a c e s  

l i m i t s  o n  l i a b i l i t y  of a i r c r a f t  o w n e r s ,  but l e a v e s  an o p t i o n  for 

p l a i n t i f f s  to c l a i m  d a m a g e s  a bo ve  the e s t a b l i s h e d  T T m i t s .  D a m -  

a g e s  a b o v e  T h e  l i m i t s  c o u l d  be i m p o s e d  f o r  the iTake of e x a m p l e  

o r  p u n i s h m e n t .  Th e C a l i f o r n i a  limits a r e  d a t e d  1953.

P r o v i d e  a fai r a nd  e q u i t a b l e  e x h a n g e  f or  t he  i n j u r e d  p a r t i e s '  

r ig h t  t o  s ue. C o n s t i t u t i o n a l l y  t e s t e d  e x c h a n g e s  i n c l u d e  n o - f a u l t  

a u t o ~ i n c u r a n c e  and  w o r k e r s '  c o m p e n s a t i o n .  In b o t h  c a s e s ,  the 

r i g h t  to s u e  w a s  e x c h a n g e d  f o r  a "no p r o o f  r e q u i r e d "  p a y m e n t  of 

d a m a g e s .

A s c h e d u l e  of p a y m e n t s  for i n j u r y  o r  d e a t h  will not n e c e s s a r i l y  

r e d u c e  p r e m i u m s .  A l t h o u g h  huge  a w a r d s  m a y  be e l i m i n a t e d ,  p r o o f  

of  l i a b i l i t y  w o u l d  no l o n g e r  be r eq u i r e d  so t h a t  th e n u m b e r  of 

a w a r d s  a n d  total a m o u n t  of  d a m a g es  a w a r d e d  m a y  increase.. T h i s  

c o u l d  put u p w a r d  p r e s s u r e  on p r e m i u m s .  On the o t h e r  h a n d ,  e l i m i -
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n a t i o n  of huge  a w a r d s  m i g h t  d e c r e a s e  t h e  a v e r a g e  a w a r d  a nd 

t h e r e f o r e  t e n d  t o  s t a b i l i z e  rates a n d  d r a w  m o r e  i n s u r a n c e  c a r­

riers into t h e  m a r k e t .  I n c r e a s e d  c o m p e t i t i o n  a m o n g  t h e  i n s u r a n c e  

c a r r i e r s  m a y  r e su l t  in rat e d e c r e a s e s .

A  r e q u i r e m e n t  t h a t  all a i r c r a f t  c a r r y  m i n i m u m  i n s u r a n c e  c o v e r a g e  w o u l d  

e x p a n d  t h e  p r e m i u m  ba s e  an d m i g h t  red uc e rates for a i r  c a r r i e r s ,  but 

su c h  a c t i o n  m a y  h a v e  the e f f ec t  o f r e d u c i n g  t h e  n u m b e r  of p i l o t s  f l y i n g  

f o r  p l e a s u r e .  A  r e l a t i v e l y  h i g h  p r o p o r t i o n  of  p r i v a t e  a i r c r a f t  in 

A l a s k a  are p r e s e n t l y  u n i n s u r e d  and s e m e  p i l o t s  m a y  d i s c o n t i n u e  f l y i n g  

if i n s u r a n c e  c o v e r a g e  w e r e  m a n d a t o r y .  B a s e d  on e x p e r i e n c e  w i t h  m a n d a ­

t o r y  a u t o m o b i l e  i n s u r a n c e ,  t h i s  o p t i o n  w o u l d  be l i k e l y  t o  i n c u r  h i g h  

e n f o r c e m e n t  c o s t s .

R e c i p r o c a l  e x c h a n g e s  ( gr oup s w h i c h  e x c h a n g e  c o n t r a c t s  o f  i n s u r a n c e  in 

o r d e r  t o  s p r e a d  risk) or o t h e r  c o o p e r a t i v e ,  m u t u a l ,  o r  g r o u p  i n s u r a n c e  

p l a n s  m i g h t  r e d u c e  p r e m i u m s  s o m e w h a t  v i a  r e d u c t i o n s  in a d m i n i s t r a t i v e  

c o s t s  a n d / o r  i n d u s t r y  p r o f i t s .  T h e s e  o p t i o n s  a r e  a v a i l a b l e  u n d e r  

c u r r e n t  l a w  and  w o u l d  not r e q u i r e  S t a t e  i n v o l v e m e n t .

O t h e r  o p t i o n s  r e q u i r e  p a r t i c i p a t i o n  by t h e  S t a t e .  S B 2 7 7  w o u l d  e s t a b­

l i s h  a q u a s i - p u b l i c  c o r p o r a t i o n  to p r o v i d e  a i r c r a f t  i n s u r a n c e  in the 

s t a t e .  The bill r e c e i v e d  s u p p o r t  from the a v i a t i o n  i n d u s t r y  bu t t h e  

i n s u r a n c e  i n d u s t r y  s t r o n g l y  o b j e c t e d  t o  the bill. S o m e  c r i t i c i s m  of  

t h e  c o n c e p t s  in S B 2 7 7  c o u l d  be a v o i d e d  if d i r e c t  S t a t e  p a r t i c i p a t i o n  

w e r e  e l i m i n a t e d .  T h a t  is, the S t a t e  c o u l d  s t a y  o u t  of t h e  b u s i n e s s  of 

s e l l i n g  i n s u r a n c e  to i n d i v i d u a l  o p e r a t o r s  a n d  i n s t e a d  act o n l y  t h r o u g h  

i n s u r a n c e  c o m p a n i e s .  The S t a t e  c o u l d  act as r e i n s u r e r  by e s t a b l i s h i n g  

a n  " E x c e s s  A w a r d  F un d "  w h i c h  w o u l d  r e i m b u r s e  i n s u r a n c e  c o m p a n i e s  f o r  

i n d i v i d u a l  c l a i m  p a y m e n t s  in e x c e s s  of some a r b i t r a r y  a m o u n t .  An 

a l t e r n a t i v e  f o r m  of such a Fund m i g h t  r e i m b u r s e  i n s u r a n c e  c a r r i e r s  

b a s e d  on the r atio of total p r e m i u m  i n c o m e  to total l o s s e s  o v e r  s o m e  

a r b i t r a r y  p e r i o d  o f  t i m e .

S t a t e  p a r t i c i p a t i o n  m i g h t  b r i n g  t h e  d a n g e r  of i n f l a t e d  c l a i m s  f o r  

d a m a g e s  d u e  t o  k n o w l e d g e  of the e x i s t e n c e  of a d e e p  p o c k e t  t o  p r o v i d e  

fu nds . S t a t e  p a r t i c i p a t i o n  in i n s u r a n c e  aw a r ds  a l s o  r a i s e s  q u e s t i o n s  

c o n c e r n i n g  p o t e n t i a l  s o urce s for this type of f i n a n c i a l  h a c k i n g .  If 

a i r c r a f t  o w n e r / o p e r a t o r s  p r o v i d e  the f u n d s - - d i r e c t l y  o r  t h r o u g h  p re- 

m i u m s - - t h e  f u n d  m a y  o ffer  no g reat a d v a n t a g e .  If t h e  f i n a n c i a l  r e­

s o u r c e s  w e r e  p r o v i d e d  by S t a t e  r e v e n u e s ,  p r e m i u m s  c o u l d  be e x p e c t e d  t o  

d e c r e a s e ,  but t he  S t a t e  v/ould then  be s u b s i d i z i n g  a i r  t r a n s p o r t a t i o n  

t h r o u g h  the i n s u r a n c e  industry.

S o m e  a r g u e  t h a t  the only s u r e w a y  o f  r e d u c i n g  i n s u r a n c e  c o s t s  is to 

r e d u c e  t h e  a c c i d e n t  rate. V a r i o u s  s a f e t y  p r o g r a m s  h a v e  b e e n  p r o p o s e d .  

Two s t e p s  t h a t  have b ee n  p r o p o s e d  a re  c o n d u c t i n g  p i l o t  s a f e t y  t r a i n i n g  

a n d  i n c r e a s i n g  the n u m be r  of n a v i g a t i o n a l  a id s.



• A T T A C H M E N T  A  m§ 09.65.135-'-' C o d e  o f  C i v i l  P r o c e d u r e  § 09.65.135
' p a rtie s  tem p o ra r i ly , w ithou t f u n d s , - i n  a  p rivate < ustody dispute tlie court may - 
■ subsection (b ) o f th is section suggests that- - o rd e r that "services-be provided fo r the
• i t  is contemplated tha t-such - services protection o fth e  child" does not empower a

typ ica lly  a re  to be perform ed by a private court to command the eid o f the
agency. G ranato v. Occhipinti, Sup. CL department o f health and social services in
Op. No. 1962 (F ile  No. 3756 ), 602 P .2d 442 a private custody dispute. G ranato v.
(1 979 ). Occhipinti, Sup. Ct. Op. No. 1962 (F ile  No.

P e r fo rm a n c e  o f  " o th e r  s e rv ic e s "  3756 ), 602 P .2d 442 (1979).
c a n n o t b e  c om p e lle d . —  There is no D is t in c tio n s  betw een A S 47 .10 .020
implied g ran t o f power in  subsection (a ) o r and  th is  sec tion . —  See G ranato v,
(c) o f  th is section to compel the Occhipinti, Sup. Ct. Op. No. 1962 (F ile  No.
performance o f "o the r services" by a  state 3756 ), 602 P .2d 442 (1979).
agency n o t w ishing to perfo rm  them. Q uo ted  in Chavre v. Chavre, Sup. CL
G rana to  v . Occhipinti, Sup. C L  Op. No. Op. No. 1691 (F ile  No. 3349), 599 P .2d 81 
1962 (F ile  No. 3756 ), 602  P .2d  44 2  (1979 ). (1979 ).

The vague directive o f th is section thatSec. 09.65,135. Limitations on claims arising from skiing, (a) A  . skier may not recover from a ski area operator for injury resulting from an inherent risk of skiing unless the injury occurred when the ski area operator was not providing the information required by (b) of this section.(b) A ski area operator shall post trail signs at prominent locations within a ski area which shall include a list ofthe inherent risks of skiing and the limitation on liability of the ski area operator provided by this section.(c) In this section(1) "inherent risks of skiing" means the danger? or conditions which are an integral part of the sport of skiing, including, but not limited to,(A) changing weather conditions;(B) variations or steepness in terrain;(C) snow or ice conditions;(D) surface or subsurface conditions such as bare spots, forest growth, and rocks;(E) collisions with lift towers, other structures, and their components unless the skier is on the life;(F) collisions with other skiers; and(G) a skier’s failure to ski within the limits of his own ability;(2) "injury” means a personal injury or property damage or loss;(3) "skier” means a person in a ski area engaged in the sport of skiing, sliding downhill on snow or ice on skis, n toboggan, a sled, a tube, a ski-bob, or other device for recreation in snow;(4) "ski area” means all ski slopes, trails and other places under the control of a ski area operator and administered as a single enterprise in the state;(5) "ski area operator” means the operator of a ski area. (§ 2 ch 80 SLA 1980)
26,1’



§ T T Q t r

H M E N T  B
- E x m 1 * t r o r ^ i - c r s  granted to division by tills p an  j^ fc n u c rs  o r public 

ncccssitY^^
§ 2 1 0 0 5 .
§ 210U6.
§ 21006.; 
§ 21007.
§ 2100S.
§ 2100S.5 
§ 21009. 
§21010. 
§21011.
§ 21012.
§ 21013. 
§ 2 1 0 1 4 . 
§ 2 1 0 1 5 .
§ 21015.5
§ 2 1 0 1 6 .
§ 2 1 0 1 7 .
§ 21018. 

§21019.

necessity^
Right of Stale to regulate airport hazards by zoning not lim ited 
O peration or landing of helicopters in populated areas not restric ted  

. “ D epartm ent"
"D ivision": “ California Aeronautics Commission"
"D irecto r"

. “ B oard"
"P erson"
"Political subdivision"
"A eronautics"
"A irc raft"
“A irp o rt"
“A ir  navigation facility"
“O peration  of aircraft": “O perate aircraft"
“P arachute jum p”
“ A i rm a n ' *
“A irpo rt hazard”
“A irw ay"
V iolation  o f p art -other than §21407 .5 : Punishment§ 21001. Ci'.ation of part

This part rn-y be cited as the "State Aeronautics Act.”

Le g »lat‘Te History:

1 . A dded  by S is  is 1953 eh 151 § 1 p 92 7 . 
Based on  S :a ts 1947 cb 1379  § 27  p  2 9 4 1 .

4 3 1 2 . deleting "Comm ission '' 
nau lics ."

a fte r  “ A e ro -

2 .  A m ended by S la ts  1961 cb 20 71  5 2  p

C o lla te ra l R e fe rences :

C a l J u r  2d  A v ia tion  5 2 .
M cK inney 's  C a l D ig  A eronau tics 5 1. 
8 A m  J u r  2d A v ia tion  5 17.
L aw  R ev iew  A rt ic le s :

En fo rcem en t o f sa fe ty  regu la tions by C iv il 
A e ronau tic s  A '.ih o r ity . 25 C L R  28 0 .

A tto rney  General's O p in ions:
33 Ops A lly  Gen 106 (it is not le g a l duty 
o f  C a lifo rn ia  aeronautics com m iss ion  to  
determine whether som e a irp o r t  p e r­
mittees must purchase runw ay c le a r  zones 
in o rd e r to secure benefits u n d e r fed e ra ’ 
ru le o f la w ) .

§ 2 1 0 0 2 . Purpose of part 
The purpose of this part is to further and protect the‘public interest 
in aeronautics a:,u aeronautical progress by the following means:

(a) Encouraging the development of private flying and the general 
use of air transportation. -

(b) Fostering and promoting safety in aeronautics.
676
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Ch 1] GENERAL PROVISIONS AND DEFINITIONS § 21002
(c) Effecting uniformity of the laws and regulations relating to 

aeronautics consistent with federal aeronautics laws and regulr.- 
, tions.

'(d ) Granting to a state agency such powers and imposing upon it 
such duties that the State may properly perform its functions rela­
tive to aeronautics and effectively exercise its jurisdiction over 
persons and property, assist in the development of a state-wide 
system of airports, encourage the flow of private capital into avia­
tion facilities, and cooperate with and assist political subdivisions 
and others engaged in aeronautics in the development and encour­
agement of aeronautics.

(e) Establishing only those regulations which are essential and clear­
ly within the scope of the authority granted by the Legislature, in 
order that persons may engage in every phase of aeronautics with 
the least possible restriction consistent with the safety and the 
rights of others.

(f ) Providing for cooperation with the federal authorities in the 
development of a national system of civil aviation and fo r coordina­
tion of the aeronautical activities of those authorities and the au­
thorities of this State.

Leg is la tive H is to ry :
Added by Stats 1953 ch 151 5 1 p  927. Based
on Stats 1947 cb 1379 i  2 subd ( a )  p 2 9 29 .

C ross R e fe rences :
E n c o u r a g e m e n t  of aeronautics: 5 21241. - P o w e r s  a n d  duties of  cities a n d  counties c o n -

Co -ope ra tion  w ith federa l agencies: 55 2 1 24 9 , ccm ing a irp o rts : G ov  C  59 5 0 4 7 0  c t scq.

2 1 6 0 3 .
A irp o rt d istrict: 55 22001 et scq.
A u tho rity  o f supervisors concerning a irpo rts :

Assistance to  po litica l subdivisions: 55 2 1 6 0 1 -
2 1 2 5 0 . A irp o rt Approaches Zon ing  L aw : G o v  C  55 

504S5 et seq.
A irc ra ft facilities o f  San  F ra n c isco  h a rb o r :  

H i  N  C  5S 1940 et scq .

G o v  C  55 2 6 0 2 0  t? scq.

C o lla te ra l Refe rences:
C a l Ju r 2d A via tion  55 2 , 13, 17. 
M cK inney ’ s C a l D ig  Aeronautics 5 1. 
8 Am  Ju r 2d A via tion  5 17.

Responsibility o f  the la n d ow n e r to  the 
airp lane overhead . 8 H ast L J  2 3 0 . 

Proposed un ifo rm  state a e ro n au tic a l code . .
E L A  Bar B  92.

Sovereignty o f  airspace. 36 C L R  41 .
Pub lic con tro l and regu lation o f aviation. Ae roplanes a n d  .aeronautics. 6 9  A L R  316,

2 S C L R  43 0 . 83 A L R  333 , 99  A L R  173.
Law  govern ing acts done in course o f
fligh t. 2 S C L R  48 3 . 36  C L R  41 .



against
/V 'c inm crc ia l a irlines opera ting  jet : ^ | B ( t  in to 

arid ou t o f  a irp o rt where . t l iu ^ P r  plain* 
tiffs a lleged that defendants* flight operations 
constituted nuisance, a irc ra ft in vo lved  were 
opera ted with federa l a irw orth iness certifi­
cates in fe d e ra lly  certificated , scheduled pas­
senger service, in c on fo rm ity  w ith federa l 
sa fe ty  regu la tions, in m anner not creating 
im m inen t danger, and in fu rtherance o f  pub lic 
interest in  sa fe , regu la r a ir transporta tion  o f 
goods and passengers. L om a  P o rta l C iv ic  
C lu b  v A m erican  A ir lin e s . In c . (1 9 6 4 ) 61 C2d 
5S2 . 3 9  C a l R p t r  70S . 394 P2d  S 4S .
S tate action in  fie ld  o f  com m erc ia l a irc ra ft 
fligh t opera tion s has not been prec luded by

extensive pattern o f  federa l £ fc f:> tio n  in 
such field , especia lly in view o W ^ r c s s  dec­
la ra tion  in Federa l A via tion  Act that n o th ­
ing Ihcicin  contained sha ll in any way abridge 
o r  a lte r remedies now  existing at com m on 
law  o r  by statute and that the p rov is ions 
o f  act ate in addition to  such remedies. L om a  
l'o r ta l C ivic C lub  v  American A irlines. In c . 
( 1 9 6 4 )  61 C 2d 582 , 3 9  C a l Rptr 7 0 8 . 3 9 4  
P2d 5 4 8 .
A  tem porary  invasion o f  2i r  space by  a ir ­
c ra ft o v e r the land o f  another is privileged 
so lo n g  as it docs not unreasonab ly in te rfe re  
with persons o r  p roperty  on the land . P a ­
cific G as  &-E!ec. C o . v Peterson (1 9 6 9 ) 2 7 0  
C A 2d  4 3 4 , 75  C a l R p tr  6 7 3 .

§ 21404 . Liability for death of passengers
Subject to Section 21406, the liability of the owner or pilot of an air­
craft carrying passengers for injury or de2th to the passengers is 
determined by the rules of law applicable to torts on the land or waters 
of this state, arising out of similar relationships. Ever}’ owner of an 
aircraft is liable and responsible for death or injury to perenn  nr p rn p -_ 

erty resulting from a negligent or wrongful ac: or omission in th.: op-' 
eration or the aircrait. in the business o f the owner or otherwise, by 
any person using or operating the same with the permission, express 
or implied, of the owner.
L e g i s l a t i v e  H i s t o r y :

1. A dded  b y  S la ts  1953 ch 151 5 I p 934 . 
Based on Stats 1947 ch 1379 5 2  subd f f )  

1 ^  p  2 9 2 9 .

- c o l la t e r a l R efe rences :
C a l J u r  2d A v ia tion  S5 5 9 , 63 .
M cK in n e y ’s C a l D ig  A eronautics f  3-
8 A m  J u r  2d A v ia tion  f  f  64 et seq.
Law  R ev iew  A rtic le s :

T h e  lia b ility  o f  the a v ia to r to  th ird  per­
sons. 2 S C L R  40 5 .

Res ipsa lo q u itu r in av iation  law . IS  
SCLR  15. _

A tto rn e y  GcneraTs O p in ion s :
12 O ps  A tty  G en  28  (questions respecting ’ 
lia b i lity  o f  ow ner o r p ilo t fo r  in ju ry  o r  
d e ath o f passenger d iscussed ).

A n n o ta t io n s :
Neg ligence in connection with a irc ra ft and 

av ia tion . 69  A L R  3 1 6 , 83 A L R  33 3 , 99  
A L R  173 .

2 . Am ended by Stats 1968 ch 1458 5 I p 
2 8 9 0 . add ing t ie  last sentence to  the section.

T o r t  liab ility  o f  one granting o r  loaning 
ae rop lan e  to another. 4  A L R 2d  1306.

Res ipso lo c . i iu r  in aviation accidents. 6 
A L R 2 d  528 .

D eath  o r  in j-.rv to occupant o f  aeroplane 
from  collis icn o r  near co llis ion  with an-
o th e r a ir r r r'-.— 1-2 A tf tJU  677 .-------  — \

r  L im ita tion  o f liab ility  fo r  persona] in ju ry  ] 
y  by a ir carrier. 13 A L R 2d  337 .

uf i_ui ana assumption
o f risk  in actions involving in ju ry o r 
death o f member o f aerop lane crew. 13 
A L R 2 d  1137.

L iab ility  o f  op e ra to r o f  flight training 
schoo l fo r  in jury o r  death o f  trainee. 17 
A L K 2d  557 .

P re-flight inspection and maintenance o f 
a irc ra ft . 3 0  A L R 2d  1172-

In  net 
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Ch 3] REGULATION OF A E R O N A U TICS § 21404.X
Notes of Decisions

Jn action (o r  death o f  one o f  tw o p ilo ts in  
a irp lane c rash , burden is on  p la in tiff to  prove 
that decedent was not guest rid ing in plane 
w ithout g iv in - compensation fo r  such ride 
o r  while engaged in Joint enterp rise with 
a irm an fly ing  it. where it is not c la im ed that 
death resu lted from  in tox ication o r  w ilfu l 
m isconduct o f  a irm an . W h ittcm ore  v  L ock ­
heed A irc ra ft C o rp . (1 9 4 4 ) 65 C A 2d  73 7 , 
151 P2d  6 7 0 .
XYhcrc president o f construction com pany took  
prospective custom er and his w ife on flight 
in com pany owned plane o ve r two ranches 
in which custom er was interested and which 
w ou ld  require construction w o rk , and then 
crashed in attempting to land  at th ird ranch 
where parlies p lanned to  do some hunting, 
evidence sustained finding that p ilo t was 
acting w ithin scope o f  his em p loym ent by 
construction com pany at time o f  accident, 
it being com m on know ledge that businessmen 

. o ften  entertain customers and p rospective 
custom ers fo r  business reasons. H a lb e rt v 
B erlingc r (1 9 5 4 )  ,27  C A 2o  6 , 27 3  P2d  27 4 .
In  action fo r  persona l in juries in w rong fu l 
death arising when plane crashed in a t­
tempting landing at ranch, ju ry  finding that 
p ilo t ’s negligence was proxim ate cause o f ac­
cident was sustained by evidence that wind 
cond itions were tu rbu lent, that p ilo t was 
unab le  to  loca le  ranch at first and then, on

seeing land ing  s trrip , a ttem p ted  sh a rp  tu rn  
tow ard it, but p lla n e  d id n o t h ave  e n ou gh  
speed when lu rm  was a ttem p ted , a n d  th a t 
pilot shou ld  have  c irc le d  s trip  b e fo re  a ttem p t­
ing a land ing . H a lb e r t  v B e r lin g e r  ( 1 9 5 4 )  
127 C A 2d  6 . 2731 P 2 d  2 7 4 .
P rop e r ly  hand led ! by  c om pe ten t p i lo t , a i r ­
plane is not in h e re n t ly  d an g e rou s  in s trum en t 
w ithin ru le  im p o s in g  ab so lu te  lia b i li t y  on  
ba ilo rs in c on n ec t io n  w ith  u lt ra h a z a rd o u s  ac­
tivities. Boyd v  "White ( 1 9 5 4 )  12S  C A 2 d  
641 . 2 7 6  P 2d  922.
Possib ility  that o n ts  w ho  ch a rte red  p la n e  was 
going to c om m ilt suicide w o u ld  n o t g ive  
p ilo t such in fo rm a t io n  as to  p u t  h im  on  no ­
tice that one ch ap te rin g  p lane w o u ld  ta k e  it 
and attempt to  flv.' it. F re sn o  A i r  S e rv ic e  v 
W ood  (1 9 6 5 )  23 22  C A 2 d  8 0 1 , 43 C a l R p t r  
276 .
At n o  time has e i t h e r  fe d e ra l law  o r  F A A  
Regu lations investted the F e d e ra l A v ia tio n  
Agency o r  its a riJm in istra to r w ith  an y  a u ­
thority  to "den y ”  tthc ow n e r o f  p riv a te  p r o p ­
e rly  the right to  \p e rfo rm  c on s tru c t io n  w o rk  
on his p roperty , atnd to  do  s o  w o u ld  b e  an 
outright v io la tion  .o f  the c on c lu d in g  c lau se  o f 
U . S.' C o n s t- 5 ih t A m end . R a d e r  v  A pp tc  
V a lle y  B ldg. A D ic v . C o . ( 1 9 6 S )  2 6 1  C A 2 d  
303 , 68 C a l Rptr.- 103 .

§ 21404.1. Same: Lim itation of liability: E x e m p la ry  ox punitive damages
(a) The liability of an owner, bailee.of.an oxvrner. or personal rep­

resentative of a decedent imposed by Section; 2T?04 and^fxoP^ ris ­
ing through the relationship of principal and: nncnt or master and 
servant is limited to the amount ot hftccn thousand dollars ’ 
( S I 5 ,000 ) for the death oi orTnjury to one pe:rson in any one acci-~ 
dent and, subject to the limit as to one pers;on, is limited to the 
amount of thirty thousand dollars (SEiLQQjQjl fo r the death o f or 
injury to more than one person in any one accident and is limited 
to the amount of five thousand dollars (£5*000 ) for damage to 
property of others in any one accident.

(b) An owner, bailee of an owner, or persomal representative of 
a decedent is not liable under this section fTor damages imposed 
for the. sake .if example and by way of punishing the operator 
of the aircraft.^Nothing in this subdivision makes an ownecr, 
bailee or an owner, or personal representative immune from 1 in-
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M r ^ 5 H ^ o r ^ y S c T n T T p n S C t T C  o f  ^ m i n i r -  .•mrf Tw
*■ • of pnnishffiffliim for his own wrongful condigL 7 "

Leg is la tive H is to ry ;
A dded b y  Stats 1968 ch 1-JSS 5 2  p  2S 91 .

C o lla te ra l Reference-*:
C a l J u r  2d  A via tion  51 59 . 63 .
M cK inney 's C a l D ig  Aeronautics J 3 .
E A m  Ju r  2d  A v ia tion  5 JOS.

§21405 . Liability for collision of aircraft
Subject to Section 21406, the liability of the owner of one aircraft 
to the owner of another aircraft, or to operators or passengers on either 
aircraft, for damage caused by collision on land or in the air, is deter­
mined by the rules of law applicable to torts on land.
Leg is la tiv e  H is to ry :
A dded  b y  S ta ls 1953 ch 151 § 1 p 9 3 4 . Based 
on  S la ts 1947 ch 1379  1 2 subd (g )  p 2 9 2 9 .

C o lla te ra l R efe rences:
C a l Ju r 2d  A via tion  55 59 . 65.
M cK inney 's  C a l D ig  Aeronautics 5 3 ( 6 ) .
8 A m  Ju r 2d A v ia tion  55 88 et scq - 9S .
L aw  Rev iew  A rtic le s :

The  liab ility  o f  the av ia to r to  third persons. 
2  S C L R  4 0 5 .

R es  ipsa loqu itu r in  aviation law . 18 S C L R  
15 .

L ia b i li ty  fo r  damages to  ground victim s re ­
su lting from  flight o f  a irc ra ft. 2  U C L A  
L R  5 9 8 .

S tric t liab ility  f o r  a irc ra ft crashes and 
fo rc ed  landings on  ground victims o u t ­
side o f  established landing areas. 5  H ast 
J J  1.

Notes of
In  conso lidated actions fo r  damages lo r  death 
resu lting  from  co llis ion  o f two airp lanes 
which were under con tro l o f defendants and 
in which deceased persons h id  been rid ing 
as passengers, where no  explanation o f  cause 
o f  c o llis io n  svas furnished b> plaintiffs' ev i­
dence, which c le a r ly  left it doubtfu l as to 
whether u ltim ate cause o f collision was ncg-

A nnota tions :
Negligence in cot neciion w ith a irc ra ft  and 
aviation . 69 A L R  3 1 6 . S3 A L R  3 3 3 ,  9 ?  
A L R  173.

T o rt  liab ility  o f  one gran ting  o r  lo a d in g  
aerop lane to another. 4 A L R 2 d  1 3 0 6 .

P.es ipsa loqu itu r in av ia tion  n'-cidcnts. & 
A L R 2d  52S.

D eath  o r  in ju ry  to occupant o f  a e ro p la n e  
from  co llis ion  w ilh an o th e r a irc ra fx . 12 
A LR 2d  677 .

Pre-flight inspection and m ain tenance  o f  
a irc ra ft . 30 A L R 2d  1 1 72 .

Decisions
lipei.ee o f defendants, it was p ro p e r r o  in - 
struct ju ry  as to doctrine o f res ipsa lo q u itu r . 
P a rke r v G ranger (Jam es). In c . ( 1 9 3 5 )  4 
C 2d  668 . 52  P2d 226 . cert den 2 9 8  U S  (144, 
8 0  L  Ed 1375 . 5 6  S C i <>58.
In  action fo r  damages fo r  destruction o f  a ir­
plane rented to defendant, w here  th e re  was



R E G U L A T I O N  O F  A E R O N A U T I C S § 21406
L :d . v Sampson ( 193S ) 3 0  C A 2 d  135 , 86 P 2 d  
366 .
Assuming that competent fty ing  in s lru c to r  
knew his student to be incom petent, such fa c t 
is not enough to render owner, w h o  rented a i r ­
plane to instructor, know ing i t  was to be 
flown by student, liab le  fo r  dam ages caused 
by a irp lane while flow n by studen t, u n d e r 
ru le that b a ilo r who entrusts v eh ic le  to  p e r­
son he knows to be incom petera is liab le  f o r  
b a ile r', negligent acts. Boyd v  W h i le  ( 1 9 5 4 )  
128 CA 2d  64 1 . 276 P2d  92 .

evidence that a t lim e  o f  accident p ilo t took  
o f f  straight in to  w ind and then 'm ade two 
rum s so that w ind was at his back and plane 
lost a ltitude rap id ly , and expert testified that 
he made pilot e rro rs  in choosing sho rt run ­
w ay under cond itions then present and in 
pu lling  ship o f f  ground be fo re  it had fly ing 
speed, and p la in ti ffs  president testified that if 
p i lo t had d ifficu lty  in c lim bing he shou ld  
have landed in fie ld  straight ahead and that 
be discussed w ith 'p ilo t characteristics o f  plane 
and a irpo rt, there was substantial evidence 
p rec lud ing  cou rt f r o m  w ithdraw ing issue o f  
negligence fro m  ju ry . United A ir  Services,

§ 21406. Liability for personal injuries to or death of "guest”  in 
aircraft
A  guest riding in or upon any aircraft without giving compensation, 
or any other person, does not have any right of action for civil dam­
ages against the airman flying the aircraft or against any other person 
otherwise legally liable for the conduct of the airman, on account of 
personal injury to, or the death of, the guest during such ride, unless 
the plaintiff in the action establishes that the injury or death proxi- 
znately resulted from the intoxication or wilful misconduct of the, 
airman. ___  *

Legislative I l i s lo r y :
Added by Stats 1953 ch 151 5 1 p 934 . 
Based on :

( a )  Stats 1947 ch 1379 5 15. as added by 
Stats 1949 ch 653 5 1 p 1157.

C o lla te ra l Refe rences:
C a l Ju r 2d A viation 55 62 . 75 .
M cK inney ’ s Ca! D ig  Aeronautics 5 3 ( 5 ) .
8 Am  lu r  2d Aviation 55 6 1 -8 4 .
Low Review Articles:

Jurisd iction and venue in aviation accident 
cases. 36 C L R  41 .

T o rt  liab ility  o f  a ir carriers to a ir pas­
sengers. 39 C L R  541 .

L iab ility  fo r  g ro tinJ damaged from  crashes 
o r  fo rced  landings o f  a irc ra ft . 43 C L R  
30 9 .

In terp re ta tion  o f  C a lifo rn ia  "guest statute" 
app licab le to a irp lane  accidents. 16 
S C L R  35 8 .

Attorney CencrnTs O p in ions :
12 Ops Atty C en  28 (q u es tion s  respecting 
liab ility  o f  owner o r  p i lo t  fo r  in ju ry  o r  
death o f passenger d iscu ssed ).

Words and Pliroies:
"A i r p l i r - s " :  C a l W ords , P h ra ses  and M a x ­
ims.

Annotations:
Liab ility for in ju ry  to guest in a e ro p la n e .

12 A L R 2 i‘ 6 5 6 .
L iab ility  o f op e ra to r o f  flight tra in in g  
school fo r in ju ry  o r dceuh o f tra inee  as 
that o f  owner o r  o p e ra to r to  r ." cl1 o r  pas­
senger. 17 A L K 2d  5 5 7 ,
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P A T R IC K  M .  R O D EY
32 '"  M O N T C L A I R E C T  
A N C H O R A G E .  AK SS503

ALASKA STATE SENATE 

June 8, 1983

TO : Senator Dick Eliason
Chairman, Senate Labor & Commerce Committee

FROM: Senator Patrick Rodey

RE : House Bill 126 (Aircraft guest statute)

I am enclosing a copy of the letter and enclosed materials 
I just received from Bernard Kelly regarding House Bill 126.

I wanted to bring this information to your attention to 
include in any further committee deliberations on HB 126.

D U R I N G  S E S S I O N  
P O U C H  V

■JUNEAU AX 9 9 8 1 1  
( 9 0 7 ) 4 6 5 - 3 7 17

Enclosures
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L AW O F F I C E S

K e l l y  S  L u c e
A  P R O F E S S I O N A L  C O R P O R A T I O N  
1 0 1 5  W E S T  S E V E N T H  A V E N U E  

A N C H O R A G E ,  A L A S K A  9 S 5 0 J

1 9 0 7 )  2 7 9 - 9 5 7 1

J u n e  2, 1983•

S e n a t o r  P a t r i c k  R o d e y  

S t a t e  S e n a t e  

J u n e a u ,  A K

D e a r

I a m  e n c l o s i n g  a p a c k a g e  o f  m a t e r i a l s  w h i c h  w a s  

g e n e r a t e d  b y  M i c h a e l  S c h n e i d e r  t o  t h e  H o u s e  J u d i c i a r y  

C o m m i t t e e  o n  H o u s e  B i l l  1 2 6  (th e  A i r c r a f t  G u e s t  S t a t u t e ) .

T h e  t h e s i s  o f  t h e s e  d o c u m e n t s  is t o  s h o w  t h a t  t h i s  p a s s e n g e r  

b i l l  w o u l d  b e  u n c o n s t i t u t i o n a l .

W e  b e l i e v e  t h a t  t h e r e  a r e  o t h e r  r e a s o n s  f o r  d e f e a t ­

i n g  t h i s  b i l l .  I t  is l i k e  M I C A  w h e r e  t h e r e  m a y  b e  u n a f f o r d a b l e  

i n s u r a n c e  c o v e r a g e .  I a m  s u r e  i t  c a n  b e  e s t a b l i s h e d  t h a t  

t h e  i n s u r a n c e  i s  t o o  h i g h  b e c a u s e  w r i t i n g  i n d i v i d u a l  c o v e r a g e  

f o r  c e r t a i n  t y p e s  o f  r i s k s  i s  s o m e t h i n g  t h e  i n s u r a n c e  i n d u s t r y  

d o e s n ' t  l i k e  t o  d o  a n d  t h e r e f o r e  t h e y  c h a r g e  i n o r d i n a n t  

p r e m i u m s  f o r  s u c h  s i t u a t i o n s .  I t h i n k  a  b e t t e r  s o l u t i o n  c a n  

b e  f o u n d  t h a n  t a k i n g  a w a y  p e o p l e ' s  r i g h t s .  I f  t h e  g u e s t  

p a s s e n g e r  s t a t u t e  w e r e  p a s s e d ,  t h e r e  a r e  m a n y  s i t u a t i o n s ,  

s u c h  a s  p e o p l e  w h o  p a y  f o r  p a r t  o f  t h e  g a s  f o r  t h e  a i r p l a n e  

r i d e  o r  w h o  m a k e  a  b u s i n e s s  a r r a n g e m e n t  o f  s o m e  k i n d  w i t h  t h e  

p i l o t ,  s u c h  a s  a  s a l e s m a n  a n d  a c c o u n t a n t  o r  l a w y e r  a n d  

c l i e n t ,  e t c . ,  w h i c h  s i t u a t i o n s  a v o i d  t h e  g u e s t  s t a t u t e .

P r i v a t e  p i l o t s  w h o  w a n t  t h e  l e g i s l a t i o n  a r e  s e e k i n g  a l i a b i l i t y  

p i c t u r e  w h e r e  t h e y  d o n ' t  h a v e  t o  p a y  f o r  a n y  i n s u r a n c e .  Y e t ,  

t o  m y  w a y  o f  t h i n k i n g ,  t h i s  i s  a  t r a p  f o r  t h e  p i l o t  b e c a u s e  

t h e  g u e s t  s t a t u t e  m i g h t  b e  a v o i d e d  o n  o n e  o f  t h e  b a s i s  o u t l i n e d  

a b o v e  o r  t h e  s t a t u t e  m i g h t  b e  h e l d  u n c o n s t i t u t i o n a l .  P i l o t s  

i n  t h o s e  s i t u a t i o n s  w o u l d  b e  l u l l e d  i n t o  a  f a l s e  s e n s e  o f  

s e c u r i t y  a n d  a s  a  r e s u l t  c o u l d  l o s e  *-heir p e r s o n a l  a s s e t s .

I n  t h e  m e a n t i m e ,  t h e  v i c t i m s ,  w i d o w s  a n d  s u r v i v o r s  

o f  d e c e a s e d  p a s s e n g e r s  i n  a i r c r a f t s  m a y  have t o  b e  d e m e a n e d  b y  

g o i n g  o n  w e l f a r e  o r  p u b l i c  a s s i s t a n c e .  T h i s  l e g i s l a t i o n  t r e a t s  

t h e m  a s  a n  u n d e r p r i v i l e g e d  c l a s s  a s  c o m p a r e d  t o  v i c t i m s  i n  o t h e r  

t y p e s  o f  v e h i c u l a r  a c c i d e n t s ,  s u c h  a s  b o a t s  a n d  c a r s .

W e  w o u l d  l i k e  t o  b e  k e p t  a p p r i s e d  r e g a r d i n g  a h e a r i n g  

v'n t h i s  b i l l .  I w i l l  a r r a n g e  t o  e i t h e r  b e  p e r s o n a l l y  p r e s e n t  

o r  h a v e  a  k n o w l e d g e a b l e  f e l l o w  a t t o r n e y  c o m e  d o w n  t o  a r g u e  
a g a i n s t  t h i s  l e g i s l a t i o n .

B E R N A R D  F». K E L L Y  
L A M E S  L U C E  
G R E G O R Y  J . G R E B E



S e n a t o r  P a t r i c k  R o d e y  
J u n e  2, 1983 
P a g e  Two.

T h a n k  y o u  for a n y  i n f o r m a t i o n  y o u  c a n  p r o v i d e  us 
on h e a r i n g s ,  t i m e  t a b l e s  a n d  t h e  like.

V e r y  t r u l y  y o u r s ,  

K E L L Y ,  L U C E  & G R E B E

B P K / l l m

E n c l o s u r e s



I  / .  V .  c - . r  r i r  I ;

D C N I J I E  K  M E 2 T A S  
M I C H A C l  J . S C H N C I D C R

e f ' O ' w ' s i K c c ' i ,  s u n c  s o t - A h c a  C o c t
J 7 7 - A I . S

A N C H O R A G E . A L A S K A  9 S S O IA p r i l  14 ,  1983
J o s e p h  B r e w e r  
S t a f f  C o u n s e l  
H o u s e  J u d i c i a r y  C o m m i t t e e  
P o u c h  V
J u n e a u ,  A K  9 9 8 1 1

Re: H o u s e  B i l l  1 2 6  ( A i r c r a f t  G u e s t  S t a t u t e )

D e a r  J o e :

•

A s  I m e n t i o n e d  in o u r  p h o n e  c o n v e r s a t i o n  t h e  o t h e r  day, t h e  
a b o v e  b i l l  m a k e s  it n e c e s s a r y  for a p a s s e n g e r  in a p r i v a t e  
a i r c r a f t  t o  p r o v e  t h e  p i l o t  w a s  g r o s s l y  n e g l i g e n t  or 
i n t o x i c a t e d  b e f o r e  t h a t  p a s s e n g e r  c a n  m a i n t a i n  a s u c c e s s f u l  
c l a i m  f o r  p e r s o n a l  i n j u r y  or d e a t h .  T h i s  b i l l  w o u l d  a p p e a r  
t o  be t e r r i b l e  p u b l i c  p o l i c y  as p a s s e n g e r s  are r a r e l y ,  if 
e v e r ,  in a p o s i t i o n  t o  a s s e s s  the r i s k s  of a n y  g i v e n  f l i g h t  
i n  a n y  g i v e n  a i r c r a f t .  I n d e e d ,  t h e  c o n t r o l  o f  c r i t i c a l  
d e c i s i o n s  r e g a r d i n g  w e a t h e r ,  t e r r a i n ,  a n d  p e r f o r m a n c e  

c a p a b i l i t i e s  o f  the a i r c r a f t  is a l w a y s  in of t h e  h a n d s  of 
t h e  p i l o t  n o  m a t t e r  w h a t  t h e  p a s s e n g e r ' s  o p i n i o n  o n  t h e  
m a t t e r  m i g h t  b e .

L e g i s l a t i o n  of t h i s  t y p e  h a s  b e e n  h e l d  u n c o n s t i t u t i o n a l  in a 
n u m b e r  of  s t a t e s .  T h e  f i r s t  g r o u p  of  c a s e s  t h a t  I w i l l  
r e f e r  t o  d e a l  s p e c i f i c a l l y  w i t h  a i r p l a n e  g u e s t  s t a t u t e s :

1. M e s s m e r  v . K e r , 524 P . 2d 5 3 6  ( I d a h o  1 9 7 4 ) ,  a i r p l a n e  
g u e s t  s t a t u t e  h e l d  u n c o n s t i t u t i o n a l .

2. L o n g n e c k e r  v. N o o r d y k  M o o n e y ,  I n c .,. 2 3 2  N.V?.2d 6 54 
( M i c h .  1 9 7 5 ) ,  e x c e p t i o n  for g u e s t  p a s s e n g e r  r e q u i r i n g  p r o o f  
o f  g r o s s  n e g l i g e n c e  or w i l f u l  a n d  w a n t o n  m i s c o n d u c t  is 
u n c o n s t i t u t i o n a l .

3. L i g h t e n b u r g e r  v. G o r d o n , 5 1 0  P . 2d 8 6 5  (Nev. 1 9 7 3 ) .

I d e n t i c a l  c o n s t i t u t i o n a l  a n d  p u b l i c  p o l i c y  i s s u e s  a r e  r a i s e d  
b y  a u t o m o b i l e  g u e s t  s t a t u t e s .  A u t o m o b i l e  g u e s t  s t a t u t e s  
h a v e  b e e n  c o n s i s t e n t l y  h e l d  u n c o n s t i t u t i o n a l  b y  r e c e n t  
c a s e s :

1. B r o w n  v. M e r l o , 506 P . 2d 2 1 2  ( 1 9 7 3 ) ,  
p l a i n t i f f - g u e s t  w a s  i n j u r e d  w h e n  h o s t ' s  J e e p  c r o s s e d  
c e n t e r l i n e  o f  h i g h w a y  and c o l l i d e d  w i t h  e m b a n k m e n t  on



o p p o s i t e  s i n e  o f  l ' O r . n ;  c o u r t  h e l d  c] a s s i £ i  c a t i o n  w h i c h  car 
g u e s t  s t a t u t e  c r e a t e d  b e t w e e n  t h o s e  a l l o w e d  and t h o s e  d e n i e d  
r e c o v e r y  f o r  i n j u r i e s  d u e  to n e g l i g e n c e  d o e s  not h a v e  a 
s u b s t a n t i a l  a n d  r a t i o n a l  r e l a t i o n s h i p  to s t a t u t e ' s  p u r p o s e  
o f  p r o t e c t i n g  h o s p i t a l i t y  of  h o s t  d r i v e r  and p r e v e n t i n g  

c o l l u s i v e  l a w s u i t s  and t h e r e f o r e ,  as a p p l i e d  t o  
n e g l i g e n t l y - i n j u r e d  g u e s t ,  t h e  g u e s t  s t a t u t e  v i o l a t e s  equal 
p r o t e c t i o n  g u a r a n t e e s  of C a l i f o r n i a  a n d  U n i t e d  S t a t e s  
C o n s t i t u t i o n s ;  j u d g m e n t  f o r  d e f e n d a n t  r e v e r s e d .

2. N e w m a n  v. C o l e m a n , 524 P . 2 d  541 ( I d a h o  1 9 7 4 ) .
3. l-'anistee B a n k  & T r u s t  Co. v. M c G o w a n , -232 U . K .  2d 

6 3 6  ( M i c h .  1 9 7 5 ) ,  t o  d e n y  g u e s t ' s  r e c o m p e n s e  for 
n e g l i g e n t l y - i n f l i c t e d  i n j u r y ,  d e a t h ,  or l o s s  c a n n o t  b e  
j u s t i f i e d  as r e a s o n a b l e  m e a n s  t o  p r o m o t e  h o s p i t a l i t y ,  f o s t e r  
g r a t i t u d e ,  p r e v e n t  c o l l u s i o n ,  p e r j u r y  or fraud, r e d u c e  
i n s u r a n c e  p r e m i u m s ,  o r  p r o t e c t  g e n e r o u s  d r i v e r s  f r o m  
v e x a c i o u s  l i t i g a t i o n  b y  u n g r a t e f u l  g u e s t s  or c o n n i v i n g  
h i t c h h i k e r s .

4. S t a n f i l l  v. P o w e r s , 2 4 3  N . W . 2 d  24 (1976), a u t o  
g u e s t  s t a t u t e  v i o l a t i v e  o f  e q u a l  p r o t e c t i o n  c l a u s e  of 
M i c h i g a n  C o n s t i t u t i o n .

5. L a k o n e n  v. 8 t h  J u d i c i a l  D i s t r i c t  C o u r t , 538 P .2d 
5 7 4  ( N e v . 1 9 7 5 ) ,  N e v a d a 1s a u t o m o b i l e  g u e s t  s t a t u t e  
u n c o n s t i t u t i o n a l  as d e n y i n g  e q u a l  p r o t e c t i o n  o f  t h e  l a w s .

6. M c G e e h a n  v. B u n c h , 5 4 0  P . 2d 2 3 8  (N.M. 1 9 7 5 ) ,  
c l a s s i f i c a t i o n s  c r e a t e d  b y  g u e s t  s t a t u t e s ,  as b e t w e e n  t h o s e  
w h o  are d e n i e d  and t h o s e  w h o  a r e  p e r m i t t e d  r e c o v e r y  for 
n e g l i g e n t l y - i n f l i c t e d  i n j u r i e s ,  d o  n o t  b e a r  s u b s t a n t i a l  and 
r a t i o n a l  r e l a t i o n  t o  s t a t u t e ' s  p u r p o s e  o f  p r o t e c t i n g  
h o s p i t a l i t y  of h o s t  d r i v e r  a n d  p r e v e n t i n g  c o l l u s i v e  
l a w s u i t s ;  s t a t u t e  is u n c o n s t i t u t i o n a l  and v o i d  as d e n i a l  of 
e q u a l  p r o t e c t i o n  o f  law.

7. J o h n s o n  v. H a s s e t t , 2 1 7  N . W . 2 d  7 7 1  (N.D. 1 9 7 4 ) .
8. P r i m e s  v. T y l e r , 331 N . E . 2 d  7 2 3  ( O h i o  1 9 7 5 ) .
9. N e h r i n g  v. R u s s e l l , 5 8 2  P . 2d 6 8  (Wyo. 1 9 7 8 ) ,  an 

a c t i o n  a r i s i n g  o u t  of i n j u r i e s  s u s t a i n e d  b y  p l a i n t i f f  w h i l e  
r i d i n g  as p a s s e n g e r  in v e h i c l e  d r i v e n  b y  d e f e n d a n t ,  c o u r t  
h e l d  t h a t  W y o m i n g ’s g u e s t  s t a t u t e  v i o l a t e s  s t a t e  
c o n s t i t u t i o n  w h i c h  r e q u i r e s  " u n i f o r m  o p e r a t i o n  of l a w s ; " 
r e a s o n s  f o r  p r o h i b i t i o n  i m p o s e d  u p o n  g u e s t  f r o m  s u i n g  h o s t  
t o  p r o m o t e  h o s p i t a l i t y  a n d  g r a t u i t y  a n d  to p r e v e n t  p o s s i b l e  
c o l l u s i o n  w e r e  no  l o n g e r  v i a b l e ,  as p a r t y  to b e  p r o t e c t e d  b y  
g u e s t  s t a t u t e  t o d a y  is i n s u r e ,  n o t  h o s t  a n d  j u d i c i a’. s y s t e m  
is w e l l  a r m e d  w i t h  n u m e r o u s  i m p l e m e n t s  f o r  p r e v e n t i o n  a n d  
d e t e c t o n  o f  fr a u d .

I h o p e  t h e  a b o v e  c o n v i n c e  you, as t h e y  h a v e  c o n v i n c e d  me, 
t h a t  H o u s e  B i l l  126 s u f f e r s  f r o m  i r r e p a r a b l e  S t a t e  a n d  
F e d e r a l  C o n s t i t u t i o n a l  i n f i r m i t y .  As a f o r m e r  p r e s i d e n t  of 
t h e  A l a s k a  A c a d e m y  o f  T r i a l  L a w y e r s  a n d  t h e  p r e s e n t  C h a i r m a n  
o f  t h e  A l a s k a  A c t i o n  T r u s t ,  I c a n  a s s u r e  y o u  a n d  t h e  m e m b e r s  
o f  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e  t h a t  t h e  p l a i n t i f f ' s  t r i a l  
b a r  in t h i s  S t a t e  is m u c h  o p p o s e d  t o  t h i s  l e g i s l a t i o n .  M o r e



i m p o r t a n t l y ,  t h i s  l e g i s l a t i o n  p r o m o t e s  the i n t e r e s t s  of a 
v e r y  l i m i t e d  g r o u p  of p e o p l e  to t h e  d e t r i m e n t  of t h e  p u b l i c  
in g e n e r a l .

T h a n h s  v e r y  m u c h  for y o u r  t i m e  a n d  c o n s i d e r a t i o n  o f  m y  
t h o u g h t s  w i t h  r e g a r d  t o  t h i s  b i l l .

P . S .  VThat w o n d e r s  a r r i v e  in t h e  m a i l ! !  S i n c e  d i c t a t i n g  
t h i s ,  I r e c e i v e d  (and h a v e  e n c l o s e d )  a c o m p r e h e n s i v e  
t r e a t m e n t  of  t h e  g u e s t  s t a t u t e  i s s u e  b y  an i n d e p e n d e n t  
r e s e a r c h  g r o u p .  H o p e  it h e l p s .

S i n c e r e l y

KJ S : nh
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A p r i l  4 ,  196 1
*

M i c h a e l  J- S c h n e i d e r ,  E s q u i r e  

8 3 0  N o r t h  S t r e e t ,  S u i t e  202 

A n c h o r a g e ,  A l a s k a  99501

D e a r  Mr. S c h n e i d e r :

As y o u  n a y  know, The R e s e a r c h  G r o u p  is a f i r m  of 65 s p e c i a l i z e d

a t t o r n e y s  w h i c h  p r o v i d e s  l a w y e r s  a c r o s s  the n a t i o n  w i t h  p r o f e s s i o n a l

l e g a l  s u p p o r t  in the a r e a s  of l e g a l  r e s e a r c h ,  w r i t i n g ,  and a n a l y s i s .

In a d d i t i o n ,  and of c o r e  i m m e d i a t e  c o n c e r n  to the A l a s k a  T r i a l  

L a w y e r ' s  A s s o c i a t i o n ,  we h a v e  b r o a d  e x p e r i e n c e  in p r e p a r i n g  n a t i o n a l  

a n d  s t a t e  s u r v e y s  and o t h e r  m a j o r  s t u d i e s .  For e x a m p l e ,  we r e s e a r c h e d

a n d  w r o t e  a s e v e n  v o l u m e  s t u d y  for T h e  C o m m e r c e  D e p a r t m e n t  e v a l u a t i n g

t h e  s t a t u s  of A m e r i c a n  p r o d u c t s  l i a b i l i t y  law.

V e  ar e  o f t e n  c o m m i s s i o n e d  to d r a ft  i n d e p e n d e n t ,  o b j e c t i v e  s t u­

d i e s  of s e l e c t e d  legal a r e a s  w h i c h  our c l i e n t s  u t i l i z e  in presen'' 

t a t i o n s  to l e g i s l a t i v e  and o t h e r  g o v e r n i n g  b o d i e s .  M o s t  r e c e n t l y ,  wc 

c o n d u c t e d  a n a t i o n a l  c o m p a r a t i v e  s tudy of v a r i o u s  c o m p o n e n t s  of 

I n d i a n a  tort law  for the I n d i a n a  Trial L a w y e r s  A s s o c i a t i o n .

T h e  b e n e f i t s  ..o your o r g a n i z a t i o n  of u t i l i z i n g  our a t t o r n e y s  

f o r  s uch s t u d i e s  are the e c o n o m i e s  of our s e r v i c e  and the p e r s u a s i v e  

w e i g h t  w h i c h  a t t e n d s  an i n d e p e n d e n t  s t u d y  p e r f o r m e d  by a n a t i o n a l l y  

r e c o g n i z e d  f i r m  w h i c h  s p e c i a l i z e s  in legal r e s e a r c h  anci a n a l y s i s .  To 

a i d  y o u  in e v a l u a t i n g  the p o t e n t i a l  u s e f u l n e s s  of our " m a j o r  s t u d y "  

w o r k  p ro d u c t ,  1 a n  e n c l o s i n g  an e x c e r p t  f r o m  a r e c e n t l y  c o m p l e t e d  

s t u d y .

We w o u l d  be h a p p y  to d i s c u s s  w i t h  you  w a y s  in w h i c h  we c an  be 

of a s s i s t a n c e  to your o r g a n i z a t i o n .  P l e a s e  c o n t a c t  me d i r e c t l y  

( t o l l - f r e e  8 0 0 - 4 4 6 - 1 8 7 0 )  s h o u l d  you d e s i r e  f u r t h e r  i n f o r m a t i o n  r e l a­

t i v e  to our s e r v i c e s  or to r e c e i v e  a cost e s t i m a t e  for a s p e c i f i c  

p r o j e c t .

S i n c e r e l y ,

E d w a r d  B. G e r b e r  

V i c e  P r e s i d e n t

E B G / n t t

E n c l o s u r e



P A T R IC K  M .  R O D E Y
32 71  M O N T C L A I R E  CT.  

A N C H O R A G E ,  AK  9 9503

D U R I N G  S E S S I O N :  
P O U C H  V  

J U N E A U .  A K 9 9 8 1 1  
(907) 4 6 5 - 3 7 1 7

ALASKA STATE SENATE

June 8 , 1983

TO : Senator D i c k  E l i a s o n
Chairman, Senate L a b o r  &  Commerce Committee

FROM: Senator P a t r i c k  Rodey

RE : House Bill 126 (Aircraft guest statute)

I am enclosing a copy of the letter and enclosed materials 
I just r e c ei ved from Bernard Kelly r e g a rding H o u s e  Bill 126.

I w a n t e d  to bring this information to your atten tion to 
include in any further committee d e l i b e r a t i ^  * on HB 126.

E n c l o s u r e s



L A W O F F I C E S

K e l l y  S  L u c e
A  P R O F E S S IO N A L  C O R P O R A T IO N

1 0 1 5  W E S T  S E V E N T H  A V E N U E  
ANCHORAGE,  ALASKA  9 9 5 0 J

( 9 0 7 )  2 7 9 - 9 5 7 1

J u n e  2, 1983

S e n a t o r  P a t r i c k  R o d e y  
S t a t e  S e n a t e  
J u n e a u ,  A K

D e a r

I a m  e n c l o s i n g  a p a c k a g e  o f  m a t e r i a l s  w h i c h  w a s  
g e n e r a t e d  by M i c h a e l  S c h n e i d e r  to t h e  H o u s e  J u d i c i a r y  
C o m m i t t e e  on H o u s e  B i l l  126 (the A i r c r a f t  G ^ ^ t  S t a t u t e )  .
T h e  t h e s i s  of  t h e s e  d o c u m e n t s  is to s h o w  t h a t  th i s  p a s s e n g e r  
b i l l  w o u l d  b e  u n c o n s t i t u t i o n a l .

We b e l i e v e  t h a t  t h e r e  are o t h e r  r e a s o n s  for d e f e a t­
in g  t h i s  b ill. It is like M I C A  w h e r e  t h e r e  m a y  be u n a f f o r d a b l e  
i n s u r a n c e  c o v e r a g e .  I a m  sure it c a n  be e s t a b l i s h e d  t h a t  
t h e  i n s u r a n c e  is t o o  h i g h  b e c a u s e  w r i t i n g  i n d i v i d u a l  c o v e r a g e  
f o r  c e r t a i r  t y p e s  of r i s k s  is s o m e t h i n g  t h e  i n s u r a n c e  i n d u s t r y  
d o e s n ' t  like to d o  and t h e r e f o r e  t h e y  c h a r g e  i n o r d i n a n t  
p r e m i u m s  for s u c h  s i t u a t i o n s .  I t h i n k  a b e t t e r  s o l u t i o n  c a n  
be f o u n d  t h a n  t a k i n g  a w a y  p e o p l e ' s  r i g h t s .  If the g u e s t  
p a s s e n g e r  s t a t u t e  w e r e  p a s s e d ,  t h e r e  are m a n y  s i t u a t i o n s ,  
s u c h  as p e o p l e  w h o  pay for p a r t  of t h e  g a s  for the a i r p l a n e  
r i d e  or w h o  m a k e  a b u s i n e s s  a r r a n g e m e n t  o f  s o m e  k i n d  w i t h  t h e  
p i l o t ,  s u c h  a s  a s a l e s m a n  a n d  a c c o u n t a n t  or l a w y e r  a n d  
c l i e n t ,  e t c . ,  w h i c h  s i t u a t i o n s  a v o i d  the g u e s t  s t a t u t e .
P r i v a t e  p i l o t s  w h o  w a n t  the l e g i s l a t i o n  a r e  s e e k i n g  a l i a b i l i t y  
p i c t u r e  w h e r e  t h e y  d o n ' t  have to p a y  for a n y  i n s u r a n c e .  Yet, 
to my w a y  of  t h i n k i n g ,  this is a t r a p  for t h e  p i l o t  b e c a u s e  
t h e  g u e s t  s t a t u t e  m i g h t  be a v o i d e d  o n  o n e  of t h e  b a s i s  o u t l i n e d  
a b o v e  or the s t a t u t e  m i g h t  be h e l d  u n c o n s t i t u t i o n a l .  P i l o t s  
xn t h o s e  s i t u a t i o n s  w o u l d  be l u l l e d  i n t o  a f a l s e  s e n s e  of 
s e c u r i t y  a n d  a s  a r e s u l t  c o u l d  l o s e  t h e i r  p e r s o n a l  a s s e t s .

In the m e a n t i m e ,  the v i c t i m s ,  w i d o w s  a n d  s u r v i v o r s  
of d e c e a s e d  p a s s e n g e r s  in a i r c r a f t s  m a y  have to be d e m e a n e d  by  
g o i n g  on  w e l f a r e  o r  p u b l i c  a s s i s t a n c e .  T h i s  l e g i s l a t i o n  t r e a t s  
t h e m  as an u n d e r p r i v i l e g e d  c l a s s  as c o m p a r e d  to v i c t i m s  in o t h e r  
t y p e s  of v e h i c u l a r  a c c i d e n t s ,  s u c h  as b o a t s  a n d  cars.

We w o u l d  like to be k e p t  a p p r i s e d  r e g a r d i n g  a h e a r i n g  
o n  t h i s  b i l l .  I w i l l  a r r a n g e  to  e i t h e r  be p e r s o n a l l y  p r e s e n t  
o r  h a v e  a k n o w l e d g e a b l e  f e l l o w  a t t o r n e y  c o m e  d o w n  to a r g u e  
a g a i n s t  t h i s  l e g i s l a t i o n .

B E R N A R D  P.  K E L L Y  
L A M E S  L U C E  
G R E G O R Y  J . G R E B E



S e n a t o r  P a t r i c k  R o d e y  
J u n e  2, 1983 
P a g e  Two.

T h a n k  y o u  for any i n f o r m a t i o n  y o u  c a n  p r o v i d e  us 
o n  h e a r i n g s ,  t i m e  t a b l e s  a n d  t h e  like.

V e r y  t r u l y  y o u r s ,  

K E L L Y ,  L U C E  & G R E B E

B P K / l l m

E n c l o s u r e s
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J o s e p h  B r e w e r  

S t a f f  C o u n s e l  
H o u s e  J u d i c i a r y  C o m m i t t e e  
P o u c h  V
J u n e a u ,  A K  9 9 8 1 1

Re: H o u s e  B i l l  1 2 6  ( A i r c r a f t  G u e s t  S t a t u t e )

B e a r  J o e :

A s  I m e n t i o n e d  in o u r  p h o n e  c o n v e r s a t i o n  t h e  o t h e r  day, t h e  
a b o v e  b i l l  m a k e s  it n e c e s s a r y  f o r  a p a s s e n g e r  in a p r i v a t e  
a i r c r a f t  t o  p r o v e  t h e  p i l o t  w a s  g r o s s l y  n e g l i g e n t  or 
i n t o x i c a t e d  b e f o r e  t h a t  p a s s e n g e r  c a n  m a i n t a i n  a s u c c e s s f u l  
c l a i m  f o r  p e r s o n a l  i n j u r y  or d e a t h .  T h i s  b i l l  w o u l d  a p p e a r  
t o  b e  t e r r i b l e  p u b l i c  p o l i c y  as p a s s e n g e r s  a r e  r a r e l y ,  if 
e v e r ,  in a p o s i t i o n  t o  a s s e s s  t h e  r i s k s  o f  a n y  g i v e n  f l i g h t  
i n  a n y  g i v e n  a i r c r a f t .  I n d e e d ,  t h e  c o n t r o l  o f  c r i t i c a l  
d e c i s i o n s  r e g a r d i n g  w e a t h e r ,  t e r r a i n ,  a n d  p e r f o r m a n c e  
c a p a b i l i t i e s  o f  the a i r c r a f t  is a l w a y s  in of  t h e  h a n d s  of 
t h e  p i l o t  n o  m a t t e r  w h a t  t h e  p a s s e n g e r ' s  o p i n i o n  o n  t h e  
m a t t e r  might, b e .

L e g i s l a t i o n  of  t h i s  t y p e  h a s  b e e n  h e l d  u n c o n s t i t u t i o n a l  in a 
n u m b e r  o f  s t a t e s .  T h e  f i r s t  g r o u p  o f  c a s e s  t h a t  I w i l l  

r e f e r  t o  d e a l  s p e c i f i c a l l y  w i t h  a i r p l a n e  g u e s t  s t a t u t e s :

1. M e s s m e r  v. K e r , 524 P . 2d 5 3 6  ( I d a h o  1 9 7 4 ) ,  a i r p l a n e  
g u e s t  s t a t u t e  h e l d  u n c o n s t i t u t i o n a l .

2. L o n g n e c k e r  v . N o o r d y k  M o o n e y ,  I n c . , . 2 3 2  N . W . 2 d  6 5 4  
( M i c h .  1 9 7 5 ) ,  e x c e p t i o n  f o r  g u e s t  p a s s e n g e r  r e q u i r i n g  p r o o f  
o f  g r o s s  n e g l i g e n c e  or w i l f u l  a n d  w a n t o n  m i s c o n d u c t  is 
u n c o n s t i t u t i o n a l .

3. L i g h t e n b u r g e r  v. G o r d o n , 5 1 0  P . 2d  8 6 5  ( N e v .  1 9 7 3 ) .

I d e n t i c a l  c o n s t i t u t i o n a l  a n d  p u b l i c  p o l i c y  i s s u e s  a r e  r a i s e d  
b y  a u t o m o b i l e  g u e s t  s t a t u t e s .  A u t o m o b i l e  g u e s t  s t a t u t e s  
h a v e  b e e n  c o n s i s t e n t l y  h e l d  u n c o n s t i t u t i o n a l  b y  r e c e n t  
c a s e s :

1 . B r o w n  v. M e r l o , 5 0 6  P . 2d 2 1 2  ( 1 9 7 3 ) ,  
p l a i n t i f f - g u e s t  w a s  i n j u r e d  w h e n  h o s t ' s  J e e p  c r o s s e d  
c e n t e r l i n e  o f  h i g h w a y  a n d  c o l l i d e d  w i t h  e m b a n k m e n t  o n



r

o p p o s i t e  s i n e  o f  r o a n ;  c o u r t  'nolo c l a s s i f i c a t i o n  w h i c h  car 
g u e s t  s t a t u t e  c r e a t e d  b e t w e e n  t h o s e  a l l o w e d  a n d  t h o s e  d e n i e d  
r e c o v e r y  f o r  i n j u r i e s  d u e  t o  n e g l i g e n c e  d o e s  not h a v e  a 
s u b s t a n t i a l  a n d  r a t i o n a l  r e l a t i o n s h i p  t o  s t a t u t e ' s  p u r p o s e  
o f  p r o t e c t i n g  h o s p i t a l i t y  c f  h o s t  d r i v e r  and p r e v e n t i n g  

c o l l u s i v e  l a w s u i t s  a n d  t h e r e f o r e ,  as a p p l i e d  t o  
n e g l i g e n t l y - i n j u r e d  g u e s t ,  the g u e s t  s t a t u t e  v i o l a t e s  e q u a l  

p r o t e c t i o n  g u a r a n t e e s  of C a l i f o r n i a  a n d  U n i t e d  S t a t e s  
C o n s t i t u t i o n s :  j u d g m e n t  f o r  d e f e n d a n t  r e v e r s e d .

2. N e w m a n  v . C o l e m a n , 524 P . 2 d  541 ( I d a h o  1 9 7 4 ) .
3. M a n i s t e e  B a n k  & T r u s t  Co. v. M c G o w a n , -2 32 N.V?.2d 

6 3 6  ( M i c h .  1 9 7 5 ) ,  t o  d e n y  g u e s t ' s  r e c o m p e n s e  for 
n e g l i g e n t l y - i n f l i c t e d  i n j u r y ,  d e a t h ,  or l o s s  c a n n o t  be  
j u s t i f i e d  as r e a s o n a b l e  m e a n s  t o  p r o m o t e  h o s p i t a l i t y ,  f o s t e r  
g r a t i t u d e ,  p r e v e n t  c o l l u s i o n ,  p e r j u r y  or fr a u d ,  r e d u c e  
i n s u r a n c e  p r e m i u m s ,  o r  p r o t e c t  g e n e r o u s  d r i v e r s  f r o m  
v e x a c i o u s  l i t i g a t i o n  b y  u n g r a t e f u l  g u e s t s  or c o n n i v i n g  
h i t c h h i k e r s .

4. S t a n f i l l  v. P o w e r s , 2 4 3  N . W . 2 d  24 ( 1 9 7 6 ) ,  a u t o  
g u e s t  s t a t u t e  v i o l a t i v e  o f  e q u a l  p r o t e c t i o n  c l a u s e  o f  
M i c h i g a n  C o n s t i t u t i o n .

5. L a k o n e n  v. 8 t h  J u d i c i a l  D i s t r i c t  C o u r t , 538 P .2d 
5 7 4  ( N e v . 1 9 7 5 ) ,  N e v a d a ’s a u t o m o b i l e  g u e s t  s t a t u t e  
u n c o n s t i t u t i o n a l  as d e n y i n g  e q u a l  p r o t e c t i o n  o f  t h e  l a w s .

6. M c G e e h a n  v. B u n c h , 5 4 0  P . 2 d  2 3 8  (N.M. 1 9 7 5 ) ,  
c l a s s i f i c a t i o n s  c r e a t e d  b y  g u e s t  s t a t u t e s ,  as b e t w e e n  t h o s e  
w h o  a r e  d e n i e d  a n d  t h o s e  w h o  a r e  p e r m i t t e d  r e c o v e r y  for 
n e g l i g e n t l y - i n f l i c t e d  i n j u r i e s ,  d o  n o t  b e a r  s u b s t a n t i a l  a n d  
r a t i o n a l  r e l a t i o n  t o  s t a t u t e ' s  p u r p o s e  o f  p r o t e c t i n g  
h o s p i t a l i t y  o f  h o s t  d r i v e r  a n d  p r e v e n t i n g  c o l l u s i v e  
l a w s u i t s ;  s t a t u t e  is u n c o n s t i t u t i o n a l  a n d  v o i d  as d e n i a l  of 
e q u a l  p r o t e c t i o n  o f  law.

7. J o h n s o n  v. H a s s e t t , 2 1 7  N . W . 2 d  7 7 1  ( N .D. 1 9 7 4 ) .
8. P r x m e s  v. T y l e r , 331 N . E . 2 d  7 2 3  ( O h i o  1 9 7 5 ) .
9. N e h r i n g  v. R u s s e l l , 5 8 2  P . 2 d  6 8  (Wyo. 1 9 7 8 ) ,  an 

a c t i o n  a r  ng o u t  of i n j u r i e s  s u s t a i n e d  b y  p l a i n t i f f  w h i l e  
r i d i n g  as u s s e n g e r  in v e h i c l e  d r i v e n  b y  d e f e n d a n t ,  c o u r t  
h e l d  t h a t  W y o m i n g ' s  g u e s t  s t a t u t e  v i o l a t e s  s t a t e  
c o n s t i t u t i o n  w h i c h  r e q u i r e s  " u n i f o r m  o p e r a t i o n  of l a w s ; "  
r e a s o n s  f o r  p r o h i b i t i o n  i m p o s e d  u p o n  g u e s t  f r o m  s u i n g  h o s t  
t o  p r o m o t e  h o s p i t a l i t y  a n d  g r a t u i t y  a n d  t o  p r e v e n t  p o s s i b l e  
c o l l u s i o n  w e r e  n o  l o n g e r  v i a b l e ,  as p a r t y  to b e  p r o t e c t e d  b y  
g u e s t  s t a t u t e  t o d a y  is i n s u r e ,  n o t  h o s t  a n d  j u d i c i a l  s y s t e m  
i s  w e l l  a r m e d  w i t h  n u m e r o u s  i m p l e m e n t s  f o r  p r e v e n t i o n  a n d  
d e t e c t o n  o f  f r a u d .

I h o p e  t h e  a b o v e  c o n v i n c e  yo u ,  us t h e y  h a v e  c o n v i n c e d  me, 
t h a t  H o u s e  B i l l  1 2 6  s u f f e r s  f r o m  i r r e p a r a b l e  S t a t e  a n d  
F e d e r a l  C o n s t i t u t i o n a l  i n f i r m i t y .  A s  a f o r m e r  p r e s i d e n t  o f  
t h e  A l a s k a  A c a d e m y  o f  T r i a l  L a w y e r s  a n d  t h e  p r e s e n t  C h a i r m a n  
o f  t h e  A l a s k a  A c t i o n  T r u s t ,  I c a n  a s s u r e  y o u  a n d  t h e  m e m b e r s  
o f  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e  t h a t  t h e  p l a i n t i f f ' s  t r i a l  
b a r  in t h i s  S t a t e  is m u c h  o p p o s e d  t o  t h i s  l e g i s l a t i o n .  M o r e



i m p o r t a n t l y , t h i s  l e g i s l a t i o n  p r o m o t e s  t h e  i n t e r e s t s  of a 
v e r y  l i m i t e d  g r o u p  of p e o p l e  to t h e  d e t r i m e n t  o f  t h e  p u b l i c  
i n  g e n e r a l .

T h a n h s  v e r y  m u c h  for y o u r  t i m e  a n d  c o n s i d e r a t i o n  o f  m y  
t h o u g h t s  v-.-ith r e g a r d  t o  t h i s  b i l l .

P . S .  K b a t  w o n d e r s  a r r i v e  in t h e  m a i l ! !  S i n c e  d i c t a t i n g  
t h i s ,  I r e c e i v e d  (and h a v e  e n c l o s e d )  a c o m p r e h e n s i v e  
t r e a t m e n t  of  t h e  g u e s t  s t a t u t e  i s s u e  b y  an i n d e p e n d e n t ,  
r e s e a r c h  g r o u p .  H o p e  it h e l p s .

S i n c e r e l y
/

MJ S : nh
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M i c h a e l  J. S c h n e i d e r ,  E s q u i r e  

8 S 0  N o r t h  S t r e e t ,  S u i t e  20 2  

A n c h o r a g e ,  A l a s k a  9 9 5 0 1

D e a r  Mr. S c h n e i d e r :

A s  y o u  n a y  k n o w ,  T h e  R e s e a r c h  G r o u p  is a f i r e  of 6 5  s p e c i a l i z e d

a t t o r n e y s  w h i c h  p r o v i d e s  l a w y e r s  a c r o s s  th e n a t i o n  w i t h  p r o f e s s i o n a l

l e g a l  s u p p o r t  in the a r e a s  of l e g a l r e s e a r c h ,  w r i t i n g ,  an d  a n a l y s i s .

In a d d i t i o n ,  and of c o r e  i m m e d i a t e  c o n c e r n  to the A l a s k a  T r i a l  

L a w y e r ’s A s s o c i a t i o n ,  we h a v e  b r o a d  e x p e r i e n c e  in p r e p a r i n g  n a t i o n a l  

a n d  s t a t e  s u r v e y s  and o t h e r  m a j o r  s t u d i e s .  Fo r  e x a m p l e ,  we r e s e a r c h e d

a n d  w r o t e  a s e v e n  v o l u m e  s t u d y  for T h e  C o m m e r c e  D e p a r t m e n t  e v a l u a t i n g

t h e  s t a t u s  of A m e r i c a n  p r o d u c t s  l i a b i l i t y  law.

W e  a r e  o f t e n  c o m m i s s i o n e d  to d r a f t  i n d e p e n d e n t ,  o b j e c t i v e  s t u­

d i e s  of s e l e c t e d  legal a r e a s  u'hich our c l i e n t s  u t i l i z e  in p r e s e n­

t a t i o n s  to l e g i s l a t i v e  and o t h e r  g o v e r n i n g  b o d i e s .  M o s t  r e c e n t l y ,  we 

c o n d u c t e d  a n a t i o n a l  c o m p a r a t i v e  s t u d y  of v a r i o u s  c o m p o n e n t s  of 

I n d i a n a  tort l a w  for the I n d i a n a  T ri a l  L a w y e r s  A s s o c i a t i o n .

T h e  b e n e f i t s  to y o u r  o r g a n i z a t i o n  of u t i l i z i n g  our a t t o r n e y s  

f o r  s u c h  s t u d i e s  are the e c o n o m i e s  of our set v i c e  a n d  the p e r s u a s i v e  

w e i g h t  w h i c h  a t t e n d s  an i n d e p e n d e n t  s t u d y  p e r f o r m e d  by a n a t i o n a l l y  

r e c o g n i z e d  f i r m  w h i c h  s p e c i a l i z e s  in l e g al  r e s e a r c h  and a n a l y s i s .  T o  

a i d  y o u  in e v a l u a t i n g  the p o t e n t i a l  u s e f u l n e s s  of our " m a j o r  s t u d y "  

w o r k  p r o d u c t ,  1 a m  e n c l o s i n g  an e x c e r p t  f r o m  a r e c e n t l y  c o m p l e t e d  

s t u d y .

We  w o u l d  be h a p p y  to d i s c u s s  w’ith y o u  w a v s  in w h i c h  wv c a n  be 

of  a s s i s t a n c e  to your o r g a n i z a t i o n .  P l e a s e  c o n t a c t  me d i r e c t l y  

( t o l l - f r e e  8 0 0 - 4 4 6 - 1 8 7 0 )  s h o u l d  y o u  d e s i r e  f u r t h e r  i n f o r m a t i o n  r o t a­

t i v e  to our s e r v i c e s  or to r e c e i v e  a cos t  e s t i m a t e  for a s p e c i f i c  

p r o j e c t .

E d w a r d  B. G e r b e r  

V i c e  P r e s i d e n t

E B G / n t t

E n c l o s u r e
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