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TO: Senator Ray

FROM: Paula d. Scavera

DATE: March 6, 1984

RE: SJR 43

This resolution would put before the voters of Alaska a constitutional 
amendment which would allow the Legislature to confirm the members of 
the board of the Alaska Railroad Corporation. In addition to the 
confirmation of the board the resolution would provide that board 
members could only be removed "for cause".

Section 1

Adds language to Article 3 Section 2 .̂ of the Alaska Constitution which 
would create a new section in trie constitution (Section 28) and that 
section would allow for a new kind of state entity.

Section 2

Creates Section 28 in the constitution and provides for confirmation and 
removal of the Alaska Railroad Board by the Legislature. The process for 
appointment and confirmation of the board is set out in this resolution, 

but not the process for removal.

Section 3

States that this constitutional amendment will be put before the voters 
at the next general election.
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M E M O R A N D U M

TO: S e n a t e  T r a n s p o r t a t i o n  C o m m i t t e e

FROM: G r o s s  & B u W d O i S ^ —  ^  ̂

RE: O r g a n i z a t i o n  of P u b l i c  C o r p o r a t i o n  to
Op,:rate the A l a s k a  R a i l r o a d

At  y o u r  request, w e  h a v e  r e v i e w e d  the d r a f t s  of SB 10

a n d  SB 352, w i t h  a view to w a r d  d e t e r m i n i n g  the e x t e n t  to

w h i c h  t h o s e  b ills c r e a t e  a v a l i d  legal s t r u c t u r e  to o p e r a t e

the A l a s k a  R a i l r o a d  a f t e r  its p r o p o s e d  p u r c h a s e .  I n i tially,

w e  w e r e  a s k e d  w h e t h e r  the l e g i s l a t u r e  h a d  the p o w e r  to

r e q u i r e  that g u b e r n a t o r i a l  a p p o i n t m e n t s  to the g o v e r n i n g

a u t h o r i t y - ^  o f  the r a i l r o a d  be c o n f i r m e d  by the l e g i s l a t u r e .

Eo t h  SB 352 and SB 10 p r e s e n t l y  r e q u i r e  c o n f i r m a t i o n  of

e x e c u t i v e  a p p o i n t m e n t s .  At a s e c o n d  c o m m i t t e e  h e a r i n g  we

w e r e  r e q u e s t e d  to a d v i s e  you o f  the m i n i m u m  n u m b e r  of e x e c u t i v e

b r a n c h  c o n t r o l s  w h i c h  m u s t  be p l a c e d  on any e n t i t y  c r e a t e d

by law to o p e r a t e  the r a i l r o a d  to insu :e that the e n t i t y

w o u l d  be a p a r t  of the e x e c u t i v e  b r a n c h  and, therefore,

c o n s t i t u t i o n a l l y  sound. We shall a n s w e r  the q u e s t i o n s  in

the o r d e r  posed.

SB 10 and SB 352 bo t h  p r o v i d e  t h a t  a p p o i n t m e n t s  m a d e  by

the G o v e r n o r  be c o n f i r m e d  by the l e g i s l a t u r e  in joint session.

1/ SB 10 sp e a k s  of an " A u t h o r i t y "  w h i l e  SB 352 c r e a t e s  a 
s i m i l a r  o r g a n i z a t i o n  but d e s c r i b e s  it as the " R a i l r o a d  
C o r p o r a t i o n . "  P u r e l y  for th? p u r p o s e s  of simpli c i t y ,  we 
wi .1 r e f e r  to the b a s i c  o r g a n i z a t i o n a l  s t r u c t u r e  at i s s u e  
h e r e  as an " A u t h o r i t y . "



W e  a s s u m e  th a t  if a s i m i l a r  s e c t i o n  r e m a i n s  in a bill, w h i c h

p a s s e s  the l e g i s l a t u r e ,  the G o v e r n o r  w i l l  p r o b a b l y  c h o o s e  to

s u b m i t  the n a m e s  of his a p p o i n t e e s  for c o n f i r m a t i o n  just as

he s u b m i t s  his a p p o i n t e e s  to a ho s t  of o t h e r  b o a r d s  and

c o m m i s s i o n s  in s t a t e  g o v e r n m e n t .  It is o u r  opinion, however,

th a t  s h o u l d  an o c c a s i o n  a r i s e  w h e n  the G o v e r n o r  d e c i d e s  not

to s u b m i t  a na m e  o r  n a m e s  for c o n f i r m a t i o n ,  the l e g i s l a t u r e

w o u l d  h a v e  no l egal r i g h t  to i n s i s t  he do so.

O u r  c o n c l u s i o n  is b a s e d  b o t h  o n  the w o r d s  of the A l a s k a

C o n s t i t u t i o n  and a d e c i s i o n  of the A l a s k a  S u p r e m e  Court.

The c o n s t i t u t i o n  p r o v i d e s  in Art. Ill, sec. 25 that:

T h e  h e a d  of e a c h  p r i n c i p a l  d e p a r t m e n t  shall be 
a s i n g l e  e x e c u t i v e  u n l e s s  o t h e r w i s e  p r o v i d e d  by 
law. He s hall be a p p o i n t e d  by the Governor, 
s u b j e c t  to c o n f i r m a t i o n  b y  a m a j o r i t y  of the 
m e m b e r s  o f  the l e g i s l a t u r e  in joint s e s s i o n  . . .

Sec. 26 of  the sa m e  a r t i c l e  st a t e s  that

W h e n  a b o a r d  o r  c o m m i s s i o n  is at the head 
o f  a p r i n c i p a l  d e p a r t m e n t  or a r e g u l a t o r y  or 

• q u a s i - j u d i c i a l  agency, its m e m b e r s  shall be 
a p p o i n t e d  by the G o v e r n o r  s u b j e c t  to c o n­
fi r m a t i o n  by a m a j o r i t y  of the m e m b e r s  of 
the l e g i s l a t u r e  in j o int s e s s i o n  . . .

The w o r d i n g  of  the c o n s t i t u t i o n  is c l e a r  on  its face. The

l e g i s l a t u r e  m a y  c o n f i r m  the h e a d s  o f  all d e p a r t m e n t s ,  w h e t h e r

they are s i n g l e  e x e c u t i v e  o f f i c e r s  o r  a board. The l e g i s l a t u r e

m a y  al s o  c o n f i r m  b o a r d s  or c o m m i s s i o n s  w h i c h  are " r e g u l a t o r y

o r  q u a s i - j u d i c i a l "  agenc i e s .  A r e g u l a t o r y  a u t h o r i t y

is, as it implies, o n e  w h o s e  b a sic f u n c t i o n  is to r e g u l a t e  a

p a r t i c u l a r  p u b l i c  a c t i v i t y .  T h e  F i s h  a n d  Game B o a r d  is a

c l a s s i c  e x a m p l e  of su c h  a r e g u l a t o r y  board. A  q u a s i - j u d i c i a l
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a g e n c y  is o n e  in w h _ c h  i n d i v i d u a l  r i g h t s  are a d j u d i c a t e d .

A n  e x a m p l e  of  such a b o a r d  w o u l d  be the P u b l i c  U t i l i t i e s  

C o m m i s s i o n ,  w h e r e  c o n t e s t e d  p r o c e e d i n g s  d e t e r m i n e  rates.

The R a i l r o a d  A u t h o r i t y  as e s t a b l i s h e d  in SB 352 or

SB 10 fits u n d e r  no n e  of t h e s e  d e f i n i t i o n s .  It is not at

2/
the h e a d  of a d e p a r t m e n t —  nor is it a q u a s i - j u d i c i a l  or 

r e g u l a t o r y  agency. U n d e r  the c o n s t i t u t i o n ,  then, the l e g i s l a t u r e  

has no p o w e r  to c o n f i r m  e x e c u t i v e  a p p o i n t m e n t s  to the Aut h o r i t y ,  

un l e s s  the l e g i s l a t u r e  c a n  a d d  to the p o w e r s  of c o n f i r m a t i o n  

w h i c h  are g r a n t e d  in the c o n s t i t u t i o n .

T h e  l e g i s l a t u r e  a t t e m p t e d  to do just that in 1975 w h e n  

it p a s s e d  a s t a t u t e  a u t h o r i z i n g  c o n f i r m a t i o n  of a w h o l e  li s t  

of l e s s e r  e x e c u t i v e  b r a n c h  o f f i c i a l s ,  i r c l u d i n g  d e p u t y  

c o m m i s s i o n e r s  a n d  c e r t a i n  d i v i s i o n  d i r e c t o r s .  The A l a s k a  

S u p r e m e  C o u r t  h e l d  that the s t a t u t e  g r a n t i n g  the l e g i s l a t u r e  

the a d d i t i o n a l  c o n f i r m a t i o n  p o w e r  w a s  u n c o n s t i t u t i o n a l .

B r a d n e r  v. H a m m o n d , 553 P . 2d 1 (Ak. 1976) In the S u p r e m e  

C o u r t ' s  view, the p o w e r  to a p p o i n t  to p o s i t i o n s  in the 

e x e c u t i v e  b r a n c h  is a p o w e r  r e s e r v e d  to the G o v e r n o r  u n d e r  

the d o c t r i n e  of s e p a r a t i o n  of power, e x c e p t  as the c o n s t i t u t i o n  

p e r m i t s  the l e g i s l a t u r e  to p a r t i c i p a t e  in the p r o c e s s  t h r ough 

c o n f i r m a t i o n .  If the c o n s t i t u t i o n  does not s p e c i f i c a l l y

2/ We r e c o g n i z e  that SB 352 provi d e s ,  "The c o r p o r a t i o n  s h a l l 
be c o n s i d e r e d  a p r i n c i p a l  d e p a r t m e n t  o n l y  for the p u r p o s e s  
of Art. Ill, sec. 26, C o n s t i t u t i o n  of  the S t a t e  of A l a s k a . "  
(emphasis added) In our view, however, the c o u r t s  w o u l d  
a l m o s t  c e r t a i n l y  v i e w  this p u r e l y  n o m i n a l  d e s i g n a t i o n  as 
o n e  p u r e l y  of form, s i n c e  the b i l l  does not a c t u a l l y  e s­
ta b l i s h  a new d e p a r t m e n t  w i t h  the k i nds of g u b e r n a t o r i a l  
c o n t r o l s  n o r m a l l y  a s s o c i a t e d  w i t h  a p r i n c i p a l  d e p a r t m e n t  
of  s t ate g o v e r n m e n t .  Th i s  i s sue of g u b e r n a t o r i a l  c o n t r o l s  
is a d d r e s s e d  in d e t a i l  later in this m e m o r a n d u m .
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a u t h o r i z e  c o n f i r m a t i o n , t h e r e  is no l e gal p o w e r  to do so and 

the G o v e r n o r ' s  p o w e r  of a p p o i n t m e n t  c a n  n o t  be s u b j e c t e d  to 

c o n f i r m a t i o n  by the l e g i s l a t u r e .  Put a n o t h e r  way, the 

B r a d n e r  c a s e  h o l d s  that the c o n s t i t u t i o n  s t a t e s  the o u t e r  

l i m i t s  of l e g i s l a t i v e  p o w e r s  of c o n f i r m a t i o n ;  the l e g i s l a t u r e  

m a y  n o t  e x p a n d  that p o w e r  by  statute. W h i l e  n e i t h e r  SB 10 

or  SB 352, as p r e s e n t l y  struc t u r e d ,  w o u l d  w i t h s t a n d  c o n s t i t u t i o n a l  

c h a l l e n g e  o n  the i ssue of c o n f i r m a t i o n ,  t h e r e  are o p t i o n s  

a v a i l a b l e  to the l e g i s l a t u r e  w h i c h  w o u l d  p r o v i d e  a v a l i d  

legal basis for the c o n f i r m a t i o n  of a p p o i n t m e n t s .  We wi l l  

set t h e s e  o p t i o n s  o u t  b r i e f l y  for y o u r  c o n s i d e r a t i o n .

T h e  f i r s t  a n d  m o s t  o b v i o u s  m a n n e r  for the l e g i s l a t u r e  

to o b t a i n  c o n f i r m a t i o n  p o w e r  is to pass a j o int r e s o l u t i o n  

p l a c i n g  b e f o r e  the vo t e r s  a c o n s t i t u t i o n a l  a m e n d m e n t  that 

w o u l d  s p e c i f i c a l l y  a u t h o r i z e  the l e g i s l a t u r e  to c o n f i r m  

a p p o i n t m e n t s  to the R a i l r o a d  Aut h o r i t y .  Th i s  a m e n d m e n t  

c o u l d  be p l a c e d  b e f o r e  the v o t e r s  d u r i n g  this year's election.

If the a m e n d m e n t  passed, the first a p p o i n t e e s  of the G o v e r n o r  

to the a u t h o r i t y  or c o m m i s s i o n  w o u l d  be c o n s t i t u t i o n a l l y  

s u b j e c t  to c o n f i r m a t i o n ;  if it did not pass, the s i t u a t i o n  

w o u l d  r e m a i n  as it is today —  c o n f i r m a t i o n  if and w h e n  the 

G o v e r n o r  c h o o s e s  to su b m i t  the names. We s h o u l d  note that 

f o l l o w i n g  the B r a d n e r  case a c o n s t i t u t i o n a l  a m e n d m e n t  g r a n t i n g  

b r o a d  a d d i t i o n a l  c o n f i r m a t i o n  p o w e r s  to the l e g i s l a t u r e  was 

p u t  b e f o r e  the vo t e r s  and failed, but w h e t h e r  that w o u l d  be 

the fate of a m o r e  n a r r o w l y  d r a w n  p r o v i s i o n  w o u l d  be d i f f i c u l t  

to predict.
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The s e c o n d  o p t i o n  to i n s u r e  c o n f i r m a t i o n  w o u l d  be to c r e a t e  

an e n t i r e l y  n e w  d e p a r t m e n t  o f  s t a t e  g o v e r n m e n t ,  w h i c h  w o u l d  be 

h e a d e d  b y  the R a i l r o a d  A u t h o r i t y .  T h e  sole p u r p o s e  th a t  n e w  

d e p a r t m e n t  w o u l d  be to the railroad. In s u c h  an instance, the 

A u t h o r i t y  w o u l d  be at the h e a d  of a d e p a r t m e n t  and u n d e r  Art. Ill, 

sec. 26 o f  the A l a s k a  C o n s t i t u t i o n ,  the m e m b e r s  of the A u t h o r i t y ,  

w o u l d  be s u b j e c t  to c o n f i r m a t i o n .  T h e r e  are, however, c e r t a i n  

s e r i o u s  p r o b l e m s  w h i c h  m i g h t  r e s u l t  fr o m  this approach. One 

of the b a s i c  p u r p o s e s  of the p r e s e n t  b i l l s  c r e a t i n g  an i n­

d e p e n d e n t  p u b l i c  c o r p o r a t i o n  or a u t h o r i t y  (located n o m i n a l l y  

w i t h i n  a d e p a r t m e n t )  is to p e r m i t  the R a i l r o a d  A u t h o r i t y  to 

r a i s e  m o n e y  for o p e r a t i o n s  w i t h o u t  i n v o l v i n g  the g e n e r a l  c r e d i t  

o f  the state. If, however, the a u t h o r i t y  w h i c h  m a n a g e s  the 

r a i l r o a d  is a full d e c r e m e n t  of s t a t e  g o v e r n m e n t  there is some 

real q u e s t i o n  a b o u t  its a b i l i t y  to s u c c e s s f u l l y  p e r f o r m  this 

f u n d r a i s i n g  a c t i v i t y  w i t h o u t  the i n v o l v e m e n t  of state credit.

Art. IX, sec. 8 of the c o n s t i t u t i o n  p r o v i d e s  that no state 

d e b t  m a y  be i n c u r r e d  u n l e s s  (1) it is a u t h o r i z e d  by law; (2) 

is for c a p i t a l  improv e m e n t s ;  and (3) is r a t i f i e d  by the voters. 

Sec. XI of the same a r t i c l e  p r o v i d e s  that the r e s t r i c t i o n s  of 

sec. 8 do not a p p l y  to d e b t s  i n c u r r e d  t h r o u g h  r e v e n u e  b o nds 

i s s u e d  by p u b l i c  c o r p o r a t i o n s  or p u b l i c  e n t e r p r i s e s  of the 

s t ate w h e n  the o n l y  s e c u r i t y  is the r e v e n u e  of the e n t e r p r i s e  

or the c o r p o r a t i o n .  W h e t h e r  o r  not an e n t i r e  d e p a r t m e n t  of 

s t ate g o v e r n m e n t  can be m a d e  a " p u blic c o r p o r a t i o n "  or w h e t h e r
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o r  n o t  t h e  e n t i r e  a c t i v i t y  of a d e p a r t m e n t  of state g o v e r n m e n t  

w o u l d  q u a l i f y  as a "p lblic e n t e r p r i s e "  are q u e s t i o n s  that 

h a v e  n e v e r  b e e n  d e c i d e d  in th i s  s t a t e  by c >.y court. W h i l e  

the c o m m i t t e e  can c e r t a i n l y  r e c e i v e  a d v i c e  fr o m  legal c o u n s e l  as 

to the p o s s i b l e  or p r o b a b l e  o u t c o m e  of l i t i g a t i o n  on  t h ese 

subje c t s ,  it w o u l d  at b e s t  be an e d u c a t e d  guess. The r e s u l t  

m i g h t  w e l l  be t h a t  in o r d e r  to o b t a i n  c o n i i r m a t i o n  p o w e r s  the 

c o m m i t t e e  w o u l d  c r e a t e  a d e p a r t m e n t  which, in the end, m i g h t  

be s u b j e c t  to the same b o n d i n g  r e s t r i c t i o n s  a p p l i c a b l e  to all o t h e r  

d e p a r t m e n t s  o f  s tate g o v e r n m e n t .  I g a t h e r  t h ere is no 

Qjuw a g r e e m e n t  w i t h i n  the c o m m i t t e e  t h a t  s u c h  a res u l t  w o u l d  

be h i g h l y  u n d e s i r a b l e .  We  c a n n o t  r e c o m m e n d  this m e t h o d  of 

i n s u r i n g  c o n f i r m a t i o n  p o w e r s  b e c a u s e  the r i sks are s i m p l y  to 

g r e a t  —  the l e g i s l a t u r e  w o u l d  be in t o t a l l y  u n c h a r t e r e d  w a t e r s  

a n d  the m a g n i t u d e  of the q u e s t i o n s  i n v o l v e d  is simply to g r e a t  to 

a c c e p t  th a t  d e g r e e  of risk.

H a v i n g  d i s c u s s e d  the issue of c o n f i r m a t i o n ,  we now m o v e  

to the s e c o n d  issue p o s e d  by the c o m m i t t e e .  Specif i c a l l y ,  

that q u e s t i o n  inv o l v e s  the e x t e n t  to w h i c h  a public c o r p o r a­

tion may be e s t a b l i s h e d  i n d e p e n d e n t l y  of the a u t h o r i t y  of 

e x e c u t i v e  b r a n c h  and yet be a p a r t  of that b r a n c h  of g o v e r n m e n t .  

Art. Ill, sec. 22 of o u r  c o n s t i t u t i o n  r e q u i r e s  t h a t  all a g e n c i e s  

of s t ate g o v e r n m e n t  and t h eir r e s p e c t i v e  f u n c t i o n s  shall be 

a l l o c a t e d  w i t h i n  no m o r e  than 20 p r i n c i p a l  d e p a r t m e n t s .
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The o n l y  e x c e p t i o n s  p r o v i d e d  a r e  for "regulatory, q u a s i­

judicial, a n d  t e m p o r a r y  a g e n c i e s . "  As  w e  v i e w  the f u n c t i o n s  

of the o p e r a t i o n  of the R a i l r o a d  —  w h a t e v e r  form of e n t i t y  

is c h o s e n  —  those f u n c t i o n s  a r e  n o t  p r i m a r i l y  " r e g u latory" 

or  " q u a s i - j u d i c i a l ." F urther, the r a i l r o a d  o p e r a t i o n  

w o u l d  not n e c e s s a r i l y  be " t e m p o r a r y . "  A l t h o u g h  c o n c e i v a b l y  

the r a i l r o a d  c o u l d  be s o l d  o r  l e a s e d  at some p o i n t  in the 

f u t u r e  to a p r i v a t e  c o r p o r a t i o n ,  the e x i s t e n c e  of the o p e r a t i n g  

e n t i t y  c o u l d  w e l l  be per m a n e n t .

We t h ink it is c l e a r  t h a t  the A l a s k a  S u p r e m e  C o u r t  

w o u l d  v i e w  the R a i l r o a d  A u t h o r i t y  as p e r f o r m i n g  o p e r a t i o n a l  

or  e x e c u t i v e  funct i o n s  and would, t h e r efore, r e q u i r e  that 

the A u t h o r i t y  be e i t h e r  a s e p a r a t e  p r i n c i p a l  d e p a r t m e n t  or 

l o c a t e d  w i t h i n  one of the a l r e a d y  e s t a b l i s h e d  p r i n c i p a l  

d e p a r t m e n t s .  We have a l r e a d y  r e v i e w e d  the p r o b l e m s  that 

w o u l d  be c r e a t e d  if the R a i l r o a d  A u t h o r i t y  w o u l d  be m a d e  the 

h e a d  of an ...tirely s e p a r a t e  p r i n c i p a l  d e p a r t m e n t .  The r e f o r e ,  

w e  are left w i t h  the c o n c l u s i o n  that the o n l y  o t h e r  c o n s t i t u t i o n a l l y  

s o u n d  o p t i o n  is to p l a c e  the g o v e r n i n g  b o a r d  o r  a u t h o r i t y  

w i t h i n  an e x i s t i n g  d e p a r t m e n t  o f  s t a t e  g o v e r n m e n t .

S i m p l y  stated, then, the l e gal i s sue y o u  have a s ked 

r e d u c e s  i t s e l f  to this. On  the o n e  hand, the legisJ .ture 

s eeks to c r e a t e  an " i n d e p e n d e n t "  a u t h o r i t y  —  one w h i c h  has 

f i n a n c i a l  and p o l i t i c a l  a u t o n o m y  and is not s u b j e c t  to 

d i r e c t  g u b e r n a t o r i a l  c o ntrol. On  the o t h e r  hand, the c o n s t i t u t i o n
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r e q u i r e s  that all e x e c u t i v e  or m a n a g e r i a l  f u n c t i o n s  be a 

p a r t  of the e x e c u t i v e  branch, which, in turn, is u n d e r  the 

s u p e r v i s i o n  a n d  c o n t r o l  of the Gover n o r .  W h a t  th e n  are the 

l i m i t s  —  h o w  m u c h  g u b e r n a t o r i a l  c o n t r o l  is r e q u i r e d  to m a k e  

the " i n d e p e n d e n t "  a u t h o r i t y  a c o n s t i t u t i o n a l l y  v a l i d  p a r t  of 

s t a r e  g o v e r n m e n t ?

T h e  c a s e s  that the A l a s k a  S u p r e m e  C o u r t  has r e v i e w e d  

c o n c e r n i n g  the r e q u i r e m e n t s  of Art. Ill, sec. 22 m a k e  it 

c l e a r  th a t  m o r e  than m e r e  n o m i n a l  p l a c e m e n t  of an i n d e p e n d e n t  

c o r p o r a t e  e n t i t y  w i t h i n  a d e p a r t m e n t  in the e x e c u t i v e  b r a n c h  

is r e q u i r e d .  For example, in De A r m o n d  v. A l a s k a  S t ate 

D e v e l o p m e n t  C o r p o r a t i o n , 376 P . 2d 717 (Alaska 1962), it was 

c l a i m e d  that the l e g i s l a t i o n  c r e a t i n g  the A l a s k a  State 

D e v e l o p m e n t  C o r p o r a t i o n  w a s  u n c o n s t i t u t i o n a l  b e c a u s e  it 

s o u g h t  to c r e a t e  an i n d e p e n d e n t  a g e n c y  that was n o m i n a l l y  

w i t h i n  the D e p a r t m e n t  of Comme r c e ,  but w h i c h  the c h a l l e n g e r s  

c l a i m e d  w a s  n o t  in a c t u a l i t y  w i t h i n  that d e p a r t m e n t .  The 

A l a s k a  S u p r e m e  C o u r t  r e j e c t e d  this c o n t e n t i o n  and u p h e l d  the 

c o n s t i t u t i o n a l i t y  of the D e v e l o p m e n t  C o r p o r a t i o n .  In d o i n g  

so, the c o u r t  e n u m e r a t e d  a n u m b e r  of fe a t u r e s  c o n t a i n e d  in 

the e n a b l i n g  l e g i s l a t i o n  for the c o r p o r a t i o n ,  w h i c h  d e m o n s t r a t e d  

s u f f i c i e n t  ties w i t h  the D e p a r t m e n t  of C o m m e r c e  to just i f y  

the c o n c l u s i o n  that the c o r p o r a t i o n  was (at l e a s t  for c o n­

st i t u t i o n a l  purposes) truly w i t h i n  the D e p a r t m e n t  of C o m m e r c e .

T h e  f a c tors that the c o u r t  c i t e d  w e r e  as follows:
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(1) the C o m m i s s i o n e r  o f  C o m m e r c e  h a d  a p e r m a n e n t  seat

o n  the b o a r d  of d i r e c t o r s  and thus h a d  " c o n s i d e r a b l e  i n f l u e n c e "  

o n  the board;

(2) the o t h e r  six m e m b e r s  of the b o a r d  w e r e  a p p o i n t e d  

b y  the Gover n o r ,  and s e r v e d  at his pleasure;

(3) the b o a r d  w a s  r e q u i r e d  to s u b m i t  c o m p r e h e n s i v e  

a n n u a l  r e p o r t s  to the G o v e r n o r  and l e g i s lature;

(4) the f i n a n c i a l  r e c o r d s  w e r e  to be a u d i t e d  a n n u a l l y  

b y  the l e g i s l a t i v e  auditor; a n d

(5) the s t a t e ' s  b a n k  e x a m i n e r  w a s  r e q u i r e d  to e x a m i n e  

the c o r p o r a t i o n ' s  r e c o r d s  e a c h  year.

A d d i t i o n a l l y ,  a l t h o u g h  the c o u r t  d i d  n o t  m a k e  c l e a r  

w h a t  s i g n i f i c a n c e  this fact had, it n o t e d  th a t  the c o r p o r a t i o n  

w a s  " t e m p o r a r y "  a n d  c o u l d  be d i s s o l v e d  by a m a j o r i t y  v o t e  of 

the b o a r d  s u b j e c t  to l e g i s l a t i v e  appro v a l .

F o u r  y e a r s  later, the c o u r t  r e v i e w e d  a s i m i l a r  c h a l l e n g e  

to the c o n s t i t u t i o n a l i t y  o f  the A l a s k a  State M o r t g a g e  Asso c i a t i o n ;

i.e. that it was o n l y  a n o m i n a l  r a t h e r  than a l e g i t i m a t e  

p a r t  of the d e p a r t m e n t  of s t a t e  g o v e r n m e n t  in w h i c h  it had 

b e e n  placed. W a l k e r  v. A l a s k a  S t ate M o r t g a g e  A s s o c i a t i o n ,

416 P . 2d 245 (Alaska 1966). T h e  court, however, n o ted that 

the m o r t g a g e  a s s o c i a t i o n  l e g i s l a t i o n  c o n t a i n e d  m o s t  of the 

s a m e  f e a t u r e s  w h i c h  it h a d  c i t e d  in De A r m o n d  to s u p p o r t  its 

c o n c l u s i o n  that the d e v e l o p m e n t  c o r p o r a t i o n  was p r o p e r l y  

e s t a b l i s h e d  w i t h i n  a d e p a r t m e n t  of s t a t e  g o v e r n m e n t .  Like



the d e v e l o p m e n t  c o r p o r a t i o n  in De A r m o n d , the m o r t g a g e  

a s s o c i a t i o n  m e m b e r s  w e r e  a p p o i n t e d  by the G o v e r n o r  and 

s e r v e d  at his pleasure. The c o m m i s s i o n e r  of C o m m e r c e  had a 

p e r m a n e n t  seat o n  the b o a r d  of the a s s o c i a t i o n .  A d d i t i o n a l l y ,  

the c o u r t  n o t e d  that as f i r t h e r  e v i d e n c e  of g u b e r n a t o r i a l  

c o n t r o l ,  the m o r t g a g e  a s s o c i a t i o n  w a s  r e q u i r e d  to s u b m i t  

d e t a i l e d  a n n u a l  r e p o r t s  to the G o v e r n o r  and l e g i s l a t u r e ,  the 

f i n a n c i a l  r e c o r d s  w e r e  s u b j e c t  to an a n n u a l  l e g i s l a t i v e  

audit, a ' d  c e r t i f i e d  c o p i e s  of the m i n u t e s  of e v e r y  m e e t i n g  

of  the a s s o c i a t i o n  w e r e  r e q u i r e d  to be sent to the Gover n o r .

N e i t h e r  of  these d e c i s i o n s ,  u n f o r t u n a t e l y ,  p r o v i d e  any 

g u i d a n c e  on the q u e s t i o n  o f  the m i n i m u m  n u m b e r  of f a c tors 

that w i l l  be r e q u i r e d  in o r d e r  to m e e t  the c o n s t i t u t i o n a l  

r e q u i r e m e n t s  o f  e x e c u t i v e  s u p e r v i s i o n  or  control. In bo t h  

cases, how e v e r ,  the c o u r t  s e e m e d  to e m p h a s i z e  two f a c tors 

o v e r  a n d  a b o v e  all the others. T h e  f irst was that b o a r d  

m e m b e r s  s e r v e d  at the p l e a s u r e  of the G o v e r n o r .  The s e c o n d  

w a s  t h a t  the C o m m i s s i o n e r  of the d e p a r t m e n t  w i t h i n  w h i c h  

th ese i n d e p e n d e n t  e n t i t i e s  w e r e  l o c a t e d  s e r v e d  on the b o a r d  

an d  was a full v o t i n g  m e m ber. T h e s e  two f e a t u r e s  w e r e  

e m p h a s i z e d  by the c o u r t  to d e m o n s t r a t e  that the G o v e r n o r  

e x e r c i s e d  at l east p a r t i a l  c o n t r o l  o v e r  the a c t i v i t i e s  of 

the board. T h e  court, for instance, n o t e d  that w h i l e  the 

c o m m i s s i o n e r  w a s  o n l y  a s i n g l e  m e m b e r  of a m u l t i - m e m b e r  

b o a r d  his p o s i t i o n  as a c a b i n e t  m e m b e r  w o u l d  g i v e  h i m
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s u b s t a n t i a l  i n f luence. The c o u r t  f u r t h e r  e m p h a s i z e d  that

the G o v e r n o r  w a s  in a p o s i t i o n  to e x e r c i s e  i n f l u e n c e  on an

o t h e r w i s e  i n d e p e n d e n t  b o a r d  t h r o u g h  the fact if t h ere w e r e  a

real d i s a g r e e m e n t  in policy, he c o u l d  e x e r t  c o n t r o l  o v e r  the

b o a r d  m e m b e r s  t h r o u g h  his u l t i m a t e  p o w e r  to r e ove them. The

court, in V*. l k e r , c i t e d  w i t h  a p p r o v a l  l a n g u a g e  from the

S u p e r i o r  C o u r t  d e c i s i o n  in the c a s e  to this effect:

If the G o v e r n o r  is d i s s a t i s f i e d  w i t h  the 
e x e c u t i v e  d i r e c t o r  in e i t h e r  his c a p a c i t y  
as a m e m b e r  of the A l a s k a  S tate H o u s i n g  
A u t h o r i t y  o r  the A l a s k a  State M o r t g a g e  
A s s o c i a t i o n ,  he can a s s e r t  his a u t h o r i t y  
o v e r  the b o a r d  m e m b e r s  to e f f e c t  the 
d i r e c t o r ' s  removal, a n d  s h o u l d  they d i s­
re g a r d  his wishes, his a l t e r n a t i v e  is to 
a p p o i n t  m e m b e r s  to the b o a r d  w h o  will 
a p p o i n t  an e x e c u t i v e  d i r e c t o r  s a t i s f a c t o r y  
to the G o v e r n o r .

W a l ker, at 250 n.19.

At  the same time, the c o u r t  r e c o g n i z e d  that t h ere m a y  

be i m p o r t a n t  and l e g i t i m a t e  r e a sons for the l e g i s l a t u r e  to 

i n s u l a t e  a board or a u t h o r i t y  from d i r e c t  g u b e r n a t o r i a l  i n­

fl u e n c e  o v e r  p a r t i c u l a r  dec i s i o n s .  In the c o u r t s  words:

It is true that the C o m m i s s i o n e r  of  C o m m e r c e  
can not d i c t a t e  the d e c i s i o n s  of the Board.
Nor can any o t h e r  s t ate o f f i c i a l  . . . .
It is q uite a p p a r e n t  that the l e g i s l a t u r e  
i n t e n d e d  the b o a r d  to be free from o u t s i d e  
c o n t r o l  in m a k i n g  d e c i s i o n s  on p a r t i c u l a r  l o a n s .

De A r m o n d , at 724 (emphasis a d d e d ) .

N o n e t h e l e s s ,  it is c l e a r  from the d e c i s i o n s  that there

are l i m i t s  to the d e g r e e  of i n s u l a t i o n  that che c o u r t  will
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t o l e r a t e  a n d  still u p h o l d  the c o n s t i t u t i o n a l i t y  of the 

p l a c e m e n t  o f  the i n d e p e n d e n t  c o r p o r a t i o n  n o m i n a l l y  w i t h i n  a 

d e p a r t m e n t  of s tate g o v e r n m e n t .

A c c o r d i n g l y ,  it is o u r  v i e w  th a t  to insure c o n s t i t u­

ti o n a l i t y  of this bi l l  the l e g i s l a t u r e  should, at an a b s o l u t e  

m i n i m u m :

1. c r e a t e  an i n d e p e n d e n t  a u t h o r i t y  w h i c h  is p a r t  of an 

e n u m e r a t e d  d e p a r t m e n t  of s tate g o v e r n m e n t ;

2. p r o v i d e  t h a t  the b o a r d  for the p u b l i c  c o r p o r a t i o n

o r  a u t h o r i t y  be c o m p r i s e d  of p e r s o n s  a p p o i n t e d  by the G o v e r n o r

3 /
a n d  w h o  s e r v e  at his p l e a s u r e ; —  a n d

3. th a t  the c o m m i s s i o n e r  of the d e p a r t m e n t  in w h i c h  

the a u t h o r i t y  is p l a c e d  s erve as a v o t i n g  m e m b e r  of the 

b o a r d .

2/ T h e r e  is a secondary, but p e r h a p s  no less important, 
r e a s o n  w h y  the a p p o i n t e e s  to the g o v e r n i n g  body of the r a i l r o a d  
s h o u l d  s e r v e  at the G o v e r n o r ' s  pleasure. As a c o n s t i t u t i o n a l  
m a t t e r ,  t h ere is a s e r i o u s  q u e s t i o n  as to w h e t h e r  any a p­
p o i n t e e  of the e x e c u t i v e  b r a n c h  w i t h  the e x c e p t i o n  of those 
w h o  s e r v e  in r e g u l a t o r y  o r  q u a s i - j u d i c i a l  p o s i t i o n s  can be 
s u b j e c t  to any o t h e r  r e s t r i c t i o n s  but that they -:arve at 
the G o v e r n o r ' s  pleas u r e .  The U.S. S u p r e m e  C o u r t  has i n­
te r p r e t e d  that u n d e r  the fede r a l  c o n s t i t u t i o n ,  if an o f f i c e  
is " e x e c u t i v e "  in nature, l e g i s l a t i v e  e f f o r t s  to re s t r i c t  
the p r e s i d e n t ' s  p o w e r  to rem o v e  an o f f i c i a l  are invalid.
M y e r s  v. U n i t e d  S t a t e s , 272 U.S. 178. T h a t  o p i n i o n  has b e e n  
m o d i f i e d  s l i g h t l y  in H u m p h r i e s  E x e c u t o r  v. U n i t e d  S t a t e s ,
295 U.S. 602, as the c o u r t  he l d  that a m e m b e r  of the F e d e r a l  
T r a d e  C o m m i s s i o n  c ould h a v e  his term set by C o n g r e s s  and be 
i n s u l a t e d  from r e m o v a l  by the p r e sident, but the c o u r t  was 
c l e a r  to l imit its o p i n i o n  to q u a s i - l e g i s l a t i v e  or j u d i c i a l  
a g e n c i e s ,  i.e. those that w e r e  a c t u a l l y  p a s s i n g  r e g u l a t i o n s  
o r  r e s o l v i n g  legal d i s p u t e s  as t h e i r  n n m e  function. The 
R a i l r o a d  A u t h o r i t y  w o u l d  fall in n e i t h e r  of these catego r i e s ,  
b u t  w o u l d  be w i t h i n  a t r a d i t i o n a l  e x e c u t i v e  a g e n c y  s t r ucture.

We  r aise this i s sue b e c a u s e  we can be r e a s o n a b l y  sure 
that the c o n t e n t  of this bill w i l l  be l i t i g a t e d  in the courts, 
if t h e r e  is any r e a s o n a b l e  b asis to do so. The a p p o i n t­
m e n t  o f  c o m m i s s i o n e r s  to the R a i l r o a d  A u t h o r i t y  who serve 
at the G o v e r n o r ' s  p l e a s u r e  w o u l d  r e d u c e  the p o s s i b i l i t y  of 
l e gal a t t a c k  on yet a n o t h e r  basis.
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It w o u l d  be advisable, as well, to i n c l u d e  at l e ast 

so m e  of  the k i n d s  of p r o v i s i o n s  ^such as the a n n u a l  r e p o r t s  

to the G o v e r n o r  a n d  l e g i s l a t i v e  audits) w h i c h  the c o u r t  in 

De A r m o n d  c i t e d  as significant, a] the u g h  t h e s e  ir.ay not be 

e s s e n t i a l .  B e y o n d  that, the l e g i s l a t u r e  may, in o u r  view, 

l i m i t  the a p p l i c a t i o n  of acts su c h  as the E x e c u t i v e  B u d g e t  

Act, A d m i n i s t r a t i v e  P r o c e d u r e s  A c t  a n d  o t h e r s  w h i c h  i m p a c t  

m o s t  e x e c u t i v e  b r a n c h  agencies, but are not, in o u r  view, 

c r i t i c a l  to u p h o l d i n g  the c o n s t i t u t i o n a l i t y  of this p u b l i c  

c o r p o r a t i o n  structure.

A M G / S A B / y w
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