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LEGISLATURE

Senate panel OKssexual abuse bill

AvodUind Pim

Juneau — A measure to crack
down on those who sexually
abuse minors cleared the Senate
Judiciary Committee Wednes-
day.

The bill alms to Incorporate
and strengthen existing laws
ugalnst sexual offenses us well as

creuto new laws tunning actlvl- .

tlos not now barred by statute.
The llouso also Is working on a
hill to tighten sexual abuse laws

Sen. Fritz Pettyjohn, R-An-
chorage, who drafted the mea-
sure, wild "'If we cun get this bill
through tho legislature, wo will
have accomplished something of
major Importance for this
state.” He suld current law Is
seriously deficit In the area of
sexual assault.

Caren Robinson, executive di-
rector of AWARE (Aiding
Women In Abuse and Rapo
Emergencies) told tho com-
mittee that many sexual abuse
cases "are going nowhere" be-
cause of weaknesses In current
law.

Among other things, the mea-
sure would make sexual contact
botwoon u ourent and child a fel-
ony. Currently sexual contact be-
tween a parent and child Is a fel-
ony only If the parent threatens
the child Inorder to engage In the
conduct. Under the measure, the
tc-xuul contact need only occur to
ho a folony, If tho victim Isunder
13 It would 1)0 a crime punlshu-
bio by up to 10years In prison. If
he or she Is between 13and 18, It
would I* punishable by up to flvo

years.

Robinson said the problem
with the current law It that it
falls to deter the first stages of
Incest, when sexual activity be-
tween parent and child often oc-
curs without force because tho
child is unaware that the behav-
ior is not normal.

The proposed bill also would
add now provisions to control
what prosecutors say Is a serious
problem In Alaska — juvenile
babysitters sexually abusing

their charges. It would make
such abuse a class A misde-
meanor, providing (ho authori-
ties the means to take offenders
Into custody and provide counsel-
ing. .
The measure also would In
crease penalties across the
board for sexual ubuse.of a
minor. Tho penultles — within
the felony range — would vary
depending on the ages of the vic-
tim and the perpetrator.
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BY THE JUDICIARY
IN THE SENATE COMMITTEE

CS for SENATE BILL NO. 74 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION
A BILL

For an Act entitled: "An Act revising the laws relating to sexual abuse cf

a minor, sexual assault, and indecent exposure;
extending the time limitation for prosecution of

\Xjrt-VT*vi.
sexual offenses; and amancfetg- AS (Y1 .05.0344er* s-ad

->&C. 4, rh -t8T £LA ]0O&JL. "™
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Sec. 1. AS 11.41.420 1is repealed and reenacted to read:

Sec. AS 11.41.420. SEXUAL ASSAULT IN THE SECOND DEGREE. (a)
person commits the ciime of sexual assault 1in the second degree if he
engages 1in

D) sexual contact with another person without consent o
that person; or
@) sexual penetration with a person who he knows
A) is suffering froma mental disorder or defec

which renders theperson incapable of appraising the nature o

the conduct under circumstances in which a person who is capabl

of appraising the nature of the conduct would not engage i

sexual penetration; or

() is incapacitated.
() Sexual assault in the second degree 1is a cla* j B felony.
* Sec. 2. AS 11.41 is amended by adding new sections to read:
Sec. 11.41.432. SEXUAL ABUSE OF A MINOR IN THE FIRST DEGREE

() A pers. i commits the crime of sexual abuse of a minor m th

first decree if
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penetration with a person who 1is under 10 years of age or aids, in—
duces, causes, or encourages a person who 1is under 10 years of age to

engage 1in sexual penetration with another person; or

or adopted child, or a stepchild.

() Sexual abuse of a minor in the first degree 1is an unclassi
fied felony and is punishable as provided in AS 12.55.

Sec. AS 11.41.434. SEXUAL ABUSE OF A MINOR IN THE SECOND DEGREE
() A person commits the crime of sexual abuse of a minor in th

second degree if

penetration with a person who is 10, 11, or 12 years, of age or aidsL
induces, causes, or encourages a person who 1is 10, 11, or 12 years el

age to engage in sexual penetration with another person; or

age or older and who
A) is entrusted to his care by authority of law; or
() is his son or daughter, including an illegitimatje
or adopted child, or a stepchild.
) Sexual abuse of a minor 1in the second degree 1is a class a
felony. J
Sec. 11.47,.. 436. SEXUAL ABUSE OF A MINOR IN THE THIRD DEGREIL.
() A person commits the crime of sexual abuse of a minor 1in tie

third degree if
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() being 16 years of age or older, he engages in sexual
penetration with a person who is 13,14, or 15 years of age and at
least four years younger than he, or aids, induces, causes Or encour —
ages a person who 1is 13, 14, or 15 years of age and at least four
years younger than he to engage in sexual penetration with another
person;

(2) being 16 years of age or older, he engages 1in sexual
contact with a person who is under 13 years of age or aids, 1induces,
causes, oOr encourages a person under 13 years of age to engage in
sexual contact with another person;

- (€) being 18 years of age or older, he engages 1in sexua
contact with a person who 1is under 18 years of age and who
A) is entrusted to his care by authority of lav;; or
13 is his son or daughter, including an illegitimate
oradopted child, or a stepchild; or

(4) being 16 years of age or older, he aids, induces,
causes, or encourages a person who 1is under 16 years of age to engage
in conduct described in AS 11.41.455(a)(2) - (6).

() Sexual abus;e of a minor 1in the third degree 1is a class |
felony.

Sec. 11.41.438. SEXUAL ABUSE OF A MINOR IN THE FOURTH DEGREE,
() A person commits sexual abuse of a minor in the fourth degree if,
being 16 years of age or older, he engages 1in sexual contact with
person who 1is 13, 14, or 15 years of age and at least four years

younger than he.

() Sexual abuse of a minor 1in the fourth degree is a class C

felony.

Sec. 3. AS 11.41.440 is repealed and reenacted to read;

Sec. 11.41.440. SEXUAL ABUSE OF A MINOR IN THE FIFTH DEGREE.



() A person commits sexual abuse of a minor m the fifth degree if,
being under 16 vyears of age, he -engages in sexual penetration or
sexual contact with a person who 1is under 13 years of age and at least
three years younger than he.

() Sexual abuse of a minor 1in the fifth degree 1is a class
misdemeanor.

* Sec. 4.- AS 11.41 is amended by adding a new section to read:

Sec. 11.41.460. INDECENT EXPOSURE. () A person commits the
crime of 1indecent exposure if he intentionally exposes his genitals,
buttock or anus to another person with reckless disregard for the
offensive, insulting, or frightening effect the act may have on that
person.

(®)] Indecent exposure before a person under 16 years of age is
class A misdemeanor. Indecent exposure before a person 16 years of
age or older 1is a class B misdemeanor.

* See. 5. AS 11.41.470 is amended to read:

Sec. 11.41.470. DEFINITIONS. For purposes of AS 11.41.410 -
11.41.470, unless the context requires otherwise,

¢)) "incapacitated” means that a person 1is temporarily
incapable of appraising the nature of his conduct and 1is physi—
cally unable to express unwillingness to act;

2 "victim" means the person alleged to have been subject—
ed to sexual assault 1in any degree or sexual abusr of a minor in
any degree;

3) "without consent” means that a person

A) with or without resisting, 1is coerced by the use

of force against a person or property, or by the express o:

implied threat of [IMMINENT] death, 1imminent physical 1in—

jury, or [IMMINENT] Kkidnapping to be inflicted on anyone; or
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| is 1incapacitated asa result of an act of the

defendant.
Sec. 6. AS 12.10.020 1is amended to add a new subsection to read:
(©) Even if the general time limitation has expired, a
prosecution under AS 11.41.410 - 11.41.455 for an offense committed

against a person under the age of 16 may be commenced within one year
after the crime 1is reported to a peace officer or the person reaches
the age of 16, whichever occurs first. In no case does this provisior
extend the period of limitation by more than 5 years.

Sec. 7. AS 12.55.125(1) 1is amended to read:

(i) A defendant convicted of sexual assault in the first degree
or sexual abuse of a minor in the first degree may be sentenced to ;
definite term of imprisonment of non more than 30 years, and shall be
sentenced to the following presumptive terms, subject to adjustment a;
provided in AS 12.55.155 - 12.55.175:

(@) if the offense 1is a first felony conviction and doe;
not involve circumstances described in (2) of this subsection, eigh:
vears;

2 if the offense 1is a first felony conviction, and th?
defendant possessed a firearm, used a dangerous 1instrument, or caused
seriousphysical injury during the commission of the offense, 11
years;

3) if the offense is a second felony conviction, 15 years;

) if the offense is a third felony conviction, 25 years.
Sec. 8. AS 01.05.031(c) is amended to read:

©) Except 1inAS 11 and 12, the [The] revisor shall edit arc
revise the laws as they are enacted by the legislature, without chanc—

ing the meaning of any law, so as to avoid the use of pronouns denot—

ing masculine or feminine gender.
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* Sec. 9. Section

4, ch. 58, SLA 1982

Sec. 4. Except in AS 11 and 12,

directed to avoi

is amended to read:

the [The] revisor of statutes 1is

d the use of pronouns denoting masculine or feminine

gender in the printed pamphlets of

scheduled for reprinting.

* Sec. 10. AS 18.66.900(6) 1is amended

(6)

AS 11 .41 410 -

"sexual

11.41 .455 [11.41.450

* Sec 11. AS 11.41.410(a)(3) and (4),

and AS 11.61.110(a)(7)
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are repealed.

the Alaska Statutes as they are

to read:

assault” means a crime specif

OR AS 11.51.130(a) B 1

AS 11.41.430,

AS 11.51.130(a)(4),



Eliminating Alaska ™ "marital exemption" from the crime of rape
Testimony of Susan R. Clark, 16 May 1983, Senate HESS Committee

*No one should be presumed to be incapable of committing a
crime simply because he 1is legaly married to the victim. Rape is
a crime of violence, one in which severe bodily injury can result. It
is intended to invoke in the victim fear, degredation, and humiliation.
Rape can be a brutal, hostile, revengeful, hateful, and terrorist
act, no matter when or by whom or to whom it occurs. Rape 1In marriage is
no less a crime than murder in marriage or battering 1iIn marriage or
child abuse 1in marriage.

Sixteen states have realized this and no longer ex.emct spouses

from prosecution when such tramatic violence occurs. Other states,
Alaska among them, grants greater protection to the violent husband than
to his victim. No one consents to violence by marrying.

We no longer think of a wife as her husband®"s property, yet we
have continued to grant him ownership of her by force and against her
will as sexual property, and we grant her no legal recourse, because

it is "just a family affair”, a domestic quarrel. Emotions do run
high when people live together or are related, but so does real
physical danger. Almost 40% of all Alaskan murders involve reatives.

In fact only 7-10% of all murders involve strangers, but murder is

no less a crime against the state because it occurs between Tfamily
members, and may often b.~ the outcome of family violence left unchecked.
The terror of a violent rape should not be ignored by the law

simply because it occurs between spouses. Studies have documented that
when a woman threatens to or tries to leave home, an abusive man tends
to become particularly dangerous.

Every crime, 1including rape, must undergo scrutiny® by a legal
system that has built in mechanisms to determine the merits of the

conplaint. Police investigations, prosecutor discretion, and jury
deliberations are employed to determine the truth or falsity of
allegations. The victim must undergo serious public self-exposure

and trauma, and in states that have criminalized marital rape only
tlie most extremely brutal and horrifying cases have been reported.
No other crime has been decriminalized simply because it is diffi—

cult to prove or occurs between spouses. No other crime has been
decriminalized simply because the perpetrator might sometimes be
acquited. Yet we allow men who terrorize their wives our

permission to continue.

No one should be presumed to be incapable of committing a crime
simply because he is legaly married to the victim. No one consents
to violence when tiny sign a marriage license.
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Senate Committee c ,“alth
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Pouch V

Juneau, Alaska 99

HE: Spousal Rape
Dear Senator Fischer:

The 1977 Session of the Oregon Legislative Assembly enacted
the nation®s first spousal rape law. The purpose of my letter is
to describe Oregon®"s experience with spousal rape prosecution.

To my knowledge, there were only four .tpousal rape prosecu—
tions between 1977 and late 1980. The first, of course, was the
infamous Rideout casa, which resulted in an acquittal.

The second case resulted in a negotiated plea to felony assault.
The third resulted in rape and kidnapping convictions at trial.
The fourth c«>:se, tried by my office, resulted in a conviction of
the lesser-included offense of sexual abuse.

Following the Rideout spectacle, Oregon®"s 1979 legislature
reconsidered its position; but after a public hearing before a joint
session of the* House and Senate Judiciary committees, declined to
introduce legislation to repeal the Ilaw.

Since 191)0, the number of prosecutions has increased, but not
to a great extent. My office has received no reports of spousal
rape since 19130, and, consequently, there have been no prosecutions.

I recently spoke with Chris Van Dyke, the Marion County District
Attorney (population 240,000). He reports that his office has pro—
secuted five cases with reasonable success. He supports the law.

I also spoke with Mike Schrunk, the Multnomah County District
Attorney (population 559,000), who stated that spousal rape cases
are relatively rare and tightly screened by his office. He volunteered
the opinion that Oregon®s spousal ripe law has not been abused.

A frequently expressed concern is that spousal rape cases would
not be provable. The same difficulty of proof exists, however, 1in
virtually every rape by an acquaintance of the victim. About half of
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all reported rapes are by acquaintances of the victims and a fair
number of those 1involve relationships in which there had been some
degree of sexual intimacy. Obviously the problem of weighing the
evidence when deciding whether to charge rape is a difficult one,
butit is the kind of problem prosecutors must deal with every day.

My discussions with rape and domestic violence counselors
suggests that they receive significantly more reports of spousal
rape than do Oregon prosecutors, but even the counselling centers
have not been deluged with reports. Victims are apparently very
reluctant to discuss sexual abuse inflicted by their husbit."lo.

In summary, Oregon®"s prosecutors have notbeen inundated by
a large number of spousal rape complaints, nor have the victims
used the rape charge to extort a favorable divorce settlement.

Respectfully submitted,

Peter F. SandrcuK, Jr.
District Attorney
for Benton County

PFS:med



’\ﬁrStai Rape:
N Women

bylTerema Prftn

In marital rape, tf' *if< is the victim.
But occasionally, tit v'.ctla strikes
back, and t o m t k i I I s her hus-
band.

The National Clearinghouse on Marital
Rapa, a nav project of the Wooen'e His-
tory Research Cehter in Berkeley, Cali-
fornia (see letter in NUT, Kar., 1981,
vol. VII, no.3), ban on file eleven
cases in which marital rape or sexual
abuse vts a knoviu factor In causing a
wife to kill her husband. Four of these
vooan are still Incarcerated under
Iengthbsepte.n_ces.

efinition and History
of Legal Marital Rape

Rape Is defined in the statutes of 36
states as forced sexual relations with
someone other than the "perpetrator's”
wife. So, for a woman to get the State
to chargr her husband with raping her.
marital rape has to be criminalized in
her particular state. The only states
thst hsve criminalized marital rapit are
~m aska, lowa, Oregon, New Jersey. Cal-
icv. ia, Hinnaaota, Massachusetts aid
Connecticut—and only within iwe past
seven years.

A New Hampshire bill criminalizing
marital rape was voted on in April (Ed.
note, at the time we went to press, the
outcome 0f the race was not known.)
Asatmlyvoman Hay Ntwberger is sponsor-
ing a Hew York bill, and aJilll will
roon be introduced in Wlacortaon—letters
of support are crucial now. (betters
on the Ulsconaon bill can be sent to
Representative Barbara Ullchnv of Mil-
waukee.)

In the six remaining states where hus-
bands are not specifically exempted from
rape charges by atatutue, the district
attorney could try to prosecuct, but
the Judges could dismiss thr charges if
they think thr English Coe/mon Law tradi-
tion applies. (See "The Consson Law Does
Not Support ¢« Marital Exemption for
Forcible Rape" by Dennis Drucker in
Uowmn'M Rights Law Reporter, vol. 5,
no. 2-3, Winter/Spring, 1979)

Thus It appear* that  vooan can use
narltal raps as a defense whan she la
being prosecuted for killing her husband
only in the eight states where marital
rape is criminalized. In fact, even in
Oregon, after th« exemption for husbands
was removed, Crete Rideout™a divoTCe at-
torney told her before the trial of her
husband John for raping her, that mari-
tal rape was not a grounds for a divorce
in Oregon. (From rhe Clearinghouse pam-
phlet on Crete Rideout before, during
and after the trial, $2.00. After hla
zcquital, John publically apologized,
and they reconciled. However, she di-
vorced him after he became violent.)

So even though marital rape 1* crimlf
allzad. It la oftan not takan seriously,
and criminalizing it may not necessarily
provide an adequate legal defense for a
woman who defends herself against bar
husband's sexual attack.

taj

RS ©

original cosnent exempting hus-
bands from baing charge with the rape of—
their wives was mace by England’s mid-
nth century Chief Justice Sir Matthew
Hale, who was also known for his over-
zealous hanging of vitchca. He wmte
that:

mthe husband cannot be guiJty
of a zap* corns: zted by hirself
upon hit lawful wifa, for by
their mutual matrimonial can-
sent and contract, the wife
hath given up herself in this

kind unto her hutbtnd, vbrrh

she csnnot retract.”
200 years later. Justice Pollock in Eng-
land still Insisted that "a wife cannot
resist her husband no aatitr how cruel
or brutal™ because she gave up her right
to consent by marrying him.

300 years after Hale, his doctrine Is
still enforced in the 36 states which
protect husbands married to their vic-
tims. Furthermore, in 13 states, it is
legal for a man to rape the woman he is
merely living with; and in four of thvsi
states, he cen only be charged with a
lesser degree of rape of a dace ("vol-
untary social companion™) with whom be

CLYTEMtSTRA
has had nirnvioue voluntary sexual inter-
course. id in West Virginia, ha can

ba chargad with a leaser dagrae of rape
swan if 6e has not had prrvloua volun-
tary aexual contact witn hla data. (The

;breakdown by atatta ia‘'available from

the National Cancer of Vomer and Family
Law, 779 Broadway, Suita *02, Nav York,
New York 10003)
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Marftal Rapa as a Part of the
Lives of Battered Women

Marital rap* ia an oftan unreported
fora of violence towards battered wo-
men. According to Dr. Lsnore Walker
(in a call aade to the Clearinghouse in
the fall of 1980), the discovered in
reviewing the sample for her 1979 book.
The Bettered Notion, that 80X of the wo-
aen had been raped by their husbands.

Many wexnen do not daseribe their rapes
as "rapes" but Instead say "he forced
ae,”" "he utfed ue.” or "he took advan-
tage of me. Saying the word rape aakes
the those sore acute and raises the in-
tolerable question of how she is going
to leave hla. * ., L.

Battered wonen are often raped, be-
cause they refuse to have sex or thev
refute another cf their husbands' or-
ders. They are also beaten because

they refuse sex. When uooen are beaten
because they refuse sex, they sometimes
esubalr after the beatings to prevent
further beatings. " "
Because of Chis, nan often say women
want to be beaten as foreplavf This -
was John Rideout's attorney's basis for'
defense in the December, 1978 Oregon
trial, because Creca finally submitted
(after her Jau was nearly broken).

Deadly Fearas a part of the
Lives of Battered Women

Many battered wctpcr have recently
been accused of killing their husbands.
And |tra noc because women are frequent
killers. In the United States, the ho~
aoclde rats for women is only 1ST and
de-Jlning. "Mosr women in chis culture
are trained to inflict their disap-
pointments on theuselvea, we are taught
not to become angry, but to become de-
pressed and self-destructive...program-
ed to commit suicide, noc homicide."
(from "The Lady is a Felon, the Harris
Case Is e New Horalicy Floy for the
Instruction of Uppity Women." by Anne
Jones. In Theses Tltass, April 1-7,
1981) , -

According to a 1969 govamoenC report
about as many vives Kkill chair husfcnnds
ea vice versa, but women ere motivated
by self-defe-ise seven times as often as
men (from "Bettered Women— The Fight to
End Wife-Beating™ by Beverly Jacobson
In Cirll Kights Digest, Summer, 1977).
"In many casern the homicide la an acci-
dent; the women means merely to prevent
or stop e besting, but a chance blow or
helr-trlgger brings death Instead. But
in all the battered woeieit'a cami from
accident to justifiable homicide to pre-
meditated eurder, the women are impel-
led by deadly fear.”™ \fros "The Lady la

« Felon™)
According to Folic* Chief Jaoea Bannon,

from 1971 through 1981, "™all the men who
were arrested In Detroit for killing
Chair wlvei had previously beaten them.™
(from a phone call to Chief James Bannon
in April, 198! and One fettered Homan
Strlkee Beck, Herder or Self Defense?’
by Jane Lindsay, Septeabor, 1978)

Wilvat who report bastings to the police
find Ilttla help or prctactlon. A acdy
done by Claudia McCormick in the Chicago
jail thaws chat all the women who ware
there for killing their husbands had
called the police at least five times.
And 27Z of the women aald that the beat-
ings become evem sore Severn aft.r etch
arrest, (from Ons fettered Moaan Strikes
Meek, Murder or Self Defensei)

Another obstacle that battaiad vomtn
face is that only 2Z of the bartering
maies sre even prosecuted, (from "Bat-
tered Women, the Fight to End Wife-Beat-
ing." by Bewerly Jacobson in CJvzJ Rights
Digest, Susaer, 1977) "

So what are the alternatives opan to
¢« battersd woman? Sh* con try to escape
the situation knowing that he might even-
tually catch up with her, the can seek
help—if it's available, aha can be pas-
sive or she can fight back. According to
Dr. Elaine HIllberman and Kit Munson in
their study "60 Battered Wives":

“This passivity rsveels an emotional

stete of helplessness end despair,

plus feelings of incompetence, worch-
lessness, guilt, she/ne end being un-
lovable. The women felt they de-
served the. bettering. The women

were also trying to control their

awn aggressive impulses es e re-

sult of e violent encounter.*

The uo.-wn' were also trying to con-
iro. their own aggressive impulses as a
reiiui: of violent encounter. "Passivitv

denial of anger, then, did net imply
that thr battered women is adjusted or
likes the situation. 1: is the last
desparate dvfens- against homicidal
rage.” (from Vac zoology: Ar. Zr.rsrr.i-
tionel Journal, vjl. 2Q--3J1977-19"j;

So there is a fin* line between bein:
passive and fighting back. Satter.-d,
sexually abused and raped wives who
fight back are of all ages and races
with the common link of having abusive
husbands. The accounts of some pf tno>«-
women will follow.

B«madIn* Howard

Bernadlnc Howard is a marital rape vie*
time who was convicted of thr murder of
her husband on November 1, 1980. She is
still institutionalized. She cones fro-
Richmond, California, which la near tht
location of the Clearinghouse. Brrna-
dine la young, Black and poor. She was
found guilty of second degree murder and
sentenced to five? to seven years in tin-
California Youth Authority Correctional
Institution in Camarillo, California, at
the Ventura School. When celled, Bar-
bate Nloue, Bemadlnea future parole
officer when Bernadlne is actually on
parole, aald that efforts to free Berna-
dlne would be appreciated, espcclallv
since Bemadloe won't be considered for
parole for at least two years' and pro-
bably three.

Bamodine was only 18 when she killed
her husband Lurrla (Larry). The inci-
dent occurred in March. 1980. Just three
months after marital rape was criminal-
ized in California. Therefore, Beroa-
dlne was able to plead salf-defenae since
mhe vss avoiding her husband's attempts
to rape her.
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According to the testimony of wit-
.nesses, Bemadlne and Lurrla had previ-
ously fought. Bemadlne alio told the
police that Lurrla was a karate trainee
who practiced karate on her.

Her public deftnder, Willis- Veale,
aald that the tape of her interrogation
by the police was played at tha trial

. and that she gave, "naybe five different

statement* to the police, totally contra-
dicting haraelf.” Be aald that her psy-
chiatric atact, as explained by peychl-
actric testimony showed that, "she could
not cell tha truth because ahe couldn’t
bear to look at what she did.” Veale
tried to show that Brrnadlne was mentally
ill but not violently crazy. Be believes
that Bemadlne la innocent and Chat the
Jury "was wrong and callous” because it
judged to harshly on her mixed-up testi-
mony to the police.

"The husband cannot be quilty of a
rape committed by himselt upon his
lawtyl wifo, for by"their mutual
ma]tnmoma_l consent and contract, the
wile hath given herseltup. ..~

On March 19, 1980, Lurrla had come heme
around 3 a.m. after drinking at a neigh-
bors apartment. Bemadlne said that she
hit him with a wine bottle f'Hir times to
fend off hla rape attempts. She said
that they fought and then he beat her.
Afterwards, Bemadlne told her mocher.
Beaale Gilbert, that she got dressed and
called Benia from a neighbor's apartment
(the same neighbor who Ltrle had visited).
Tne neighbor teatlfied a< the prellalnary
hearlng that he heard the couple arguing,
then struggling, then Lurrla telling Ber-
nadlne Co put a knife down. Ha said tlut
Bemadlne came to his apartment, carrying
a knife, to phone her mocher. He- said
that Lurrla staggered into the neighbor's
and said, "Look, she hlc me with a bot-

tle™ and then died. That was a curious
thing for Lurrla to say because medical
testimony showed that Lurrla died after
being stabbed in the heart with an eight
inch carving knife.

Besale told the Clearinghouse that Ber-
nadine ttllsd from the neighbor's apart-
ment to ey, "Larry’s going to kill me!"
Bemadlne wanted her jootber'a help, but
Besale la crippled and has no car. Bes-
sie said that ahe wanted to talk to Lur-
rla, but he uaa veiling in the back-
ground, "It's our fight and stav out of
iti" * .

Beaale emphasized that Remadlie, e
"hadn't cut him"™ before the phone call.
When Luri la arrived at the neighbor's
apartmep , Lurrla was in a rage and
"“there i ,i no one to ecmr to tier res-
cue," sadly said Beaale. Beaale aald
her daughter told her afrerwnrda that
Bemadlne ahuc her eve* end "acuck a
knife in him in the neighbor'* apartarnr.
Bessie concluded, "She had to do it
Mnce he (Lurrla) vaa going to kill her."

The neighbor committed suicide a
month before Bemadlne'* trial, and
Beaale la aure it la'because he had
guilt f*el»->gs pertaining to the inci-
dent.

"Saying the word rape makes the
shame more acute and raises the In-
tolerable Question of how is she going

* l*TM him."

-JL-i

G

Veale aald that the main issue vaa
.tot vhare the killing took place, but
whether Bemadine was innocent of mur-
der. He said that there was blood all
over the Howard bedroom, end only on*
bleeding wound, so it was impossible
to fight the physical evidence that
Bemadine had stabbed him before enter-
ing the neighbor's apartment. (Bessie
eaid that Bemadlne- told her that thr
bloud found was from wounds he received
from the bottle).

Proaeeutnr John HcTlgue argued at the
trial that if Lurrla had Intended to
rape his wife, he would have been found
in some stage of undress. Instead, all
of Lurrla'a cloches were fattened when
he was exaalned. The prosecutor said
that Lurrla‘'a clothes did noc show any
signs of the struggle that Bemadlne
described, and that the scratches ahe
had received were consistent with his
defending himself from her hitting him
with a wine bottle. The Jury was sway-
ed by the prosecutor'* arguments ar.d
found Bemadlne guilty.

An employee at the Ventura School
told Bessie that if Bemadlne "obeys,
she'll only get two more years.”" So
Besale has reaoLved herself to help-
lessly accept Bernadlne's conviction
because Bemadlne is getting the educa-
tion she needs and couldn't get before.
In fact. Beaale aald that the schooling
“'will keep her daughter "off the
streets™ and out of troub.e. Bernailn*

m'recently phoned Bessie saying.that the
authorltler are "so good cc her that
mhe’s really satisfied.™

But Bessie has mixed feelings. She
would also like to have her daughter
home. Bernadlne’s Imprisonment is a
hardship for Bessie because she is
unable to vlilt her daughter since tne
tvhool la far fron any bus service.
Bessie doesn't know where to turn for
help, nor does ahe have the money to
pay for assistance. Thz Clearinghouse
la trying co connect irir with inter-
ested organization.:. (Our sources are
Barbara Nioua, Bernadlne's future par-
ole officer. Besale Cllberc, Bema-
dIne'» mother; and WIlllian Veale.
Bernadlne's defender - all interviewed
by phone 'n March and Anrll, 1931; plu<
the Contra Costa Time* of November 2.
1980. and the San Francisco Cxani.nrr
of Sovamber L, 1980).

] ® - *

Juanita Davenport
i om .. . - ...V
Juanita Davenport, a white 48-year-
old mother from Cave Junction. Oregon,
pleaded no contest to the manslauchter
of her husband who had sexually anused
her during their thlTty year marrl-ipr-
Her husband. Roland, 59, was described
in court t-'timony by their 28-vear-
old daur’ uho K'd also beer sex-
uildJv abused bv Roland, t« "enrwwhJt
0: a crosa between Charles Mansor
Hitler."

According to a call to District
Attorney Bob Burrows, Roland had been
Impotent so he "eriQag:d In vicarious
aex" by asking her have aex with other*
while Roland looked on. Burrows also
Indicated that Roland even attempted
to mate her with a dog once.

B oriiu i i»pnm,~jmitpn'n.cryj
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The pres* reported thet Burrovi. wlio
prosecuted her. said she killed her
husband under extreme stress ~“nd pro-
vocation because oi Roland's sexual
perversions and domination of her.. She
shot Roland in March, 1980. She then
dismembered hi* body; boiled the hand*,

.q feet and head in a pressure cooker, and
A'cremated hit remain* in their barbecue
wm *pit. She testified that her husband,

toid her that when he dled-Jte -led
wanted to be cremated. Other witnesses
said that ah* did anything to please
via, including abnormal sex acts.’

* Burrow* told the Clearing House that
Juanita had been "very subservient to a
dominate male;shc cakes Edith Bunker
look like Susan 3. Aathonv."

Juanita's adult son found hla
father's remain* in the barbecue pit
and buried them in'the garden. Five -«
months later, the son showed the author-
ities where the grave was located.

_We last desperate
defense against homicidal rage.

Juanita pleaded no contest to first
degree manslaughter after a murder

charge tgalnsc her uas dismissed. Judge

r-_\_/."y-/-V» Larrv C.usKng sentenced her on January
12. 1981. up to< ten years at 'the Oregon
Women'* Correctional Center In Salim.
He said that the psychiatric facilities
T ** ] there were excellent, and that her

etav there would be
ner.

"the
Juanita has not yet

best thing'Tor
had a hearing

- before the parole board, but Burrows
guessed the would be in. prison- for
- three-years. (Our sources are District

a
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Attorney Bob Burrows, the court reporter
and employees at the Women's Correction-
al faclliti

al Center who were phoned on March 21,
1981;:and the Associated Press article

aa printed In Che Berkely Gazette an
January 16, 198L.) _je
France* Convert n
Francet Conyers waa a 3’ /ear-old

mother of a married non wh«n she shot

her husband of 12 years. Byron, 52, In
September, 1978. Frances, who la white
and from Boone, loua, ‘-as often sex-

ually, physically and verbally abuaed

by her husband after his drinking
bouts. *'o¥. . omy

Or. the night of the killing, Byron
repeatedly sexually abused Frances. She
finally managed to escape, and she shot
him before he could gee out of bed to
get her again. 1 I VZ/

Frances toid the Clenringhousc that
the county attorney was "vindictive,"
plus the chief of police knew Byroo.
She waa ehargfd with first degree our-
de-. but ahe aald, "To me it wax seli-
dtfense. He carried his weapon, hla
flats, all the time."” She said ah* re-
fused to pica bargain (or second degree
murder because ahe "never did feel
guilty. So I'm doing time."

» L4

Frances sa*d chat Byron vua totally
different when he was drinking, and his
drinking graw worse as years vent by.
She kept Chinking that "things will be
better, and it won’t happen again,” and
anyway it was i woman's place to accept
the bad with the good and there were
good times. But that night, aha finally
blew up and fought back. She said,
"1've never been ,'n a speck of trouble

v
before. "It's all a vast* (tha abuse - <f =«
that lad up to tha shooting, tha

«hootln™_and her years in 1*111, and

1 miss tha poor old guy cool™

Frances waa sentenced to 10 years for
voluntary manslaughter in July, 1979.

She is now in the lowa Scat* Wo.ren's
Reformatory at Rockwell City, and won't
be eligible for parol* until May 4, 1982.

(Our sources are France* Conyers, her
attorney and Beth Bochnak, from the
Canter for Constitutional Right*, an

organisation which hxlps defend women
who fight back. They vat* *11 phoned in
"March, 1981.)

Jennifer Patrl

Jenifer Fatrl was a 32-year-old mother
of two whan ahe killed her husband,
Robert. Jennifer, who la white and from
Weyauwega, Wiaccnain, ia currently under
a I(!-y#ar sentence for manslaughter. Her
attorney, Al Eiaanberg, aald the Kkilling
waa a result of "13 years of (motional,
psychological and physical brutality.”
Eiaanberg aald chat Jennifer waa also a
victin of sexual abuse, but ahe was coo
embarrassed ca give the details in thr
courtroom. According to Eiaanberg,
Jennlfay'e husband alao sexually abused
their 12-year-old daughter and a nelce.
and maybe some boys.

.. men often say women want to oe
beaten as toreplay!"

In March. 1977, R’bert threatened to
assault Jennifer an kidnap their chil-
dren. Eiaanberg tolc the Clearinghouse
*that Robert brandished a knife and
"chased her to the basement. Then he pre-
tended to leave but returned, so
Jennifer shot him with a shotgun. The
next day the burled his body and sec
fire to her house In an attempt to com-
mit suicide.

Jennifer waa charged with first degree
aurdet and anon, but was only found
guilty of manslaughter. In February,
1978, the Judge (who Elienberg said "va»
a sexist pig") gave Jennifar the maxirrj*:
sentence for s< ~slaughter, even though.
Jennifer had no previous record and had
cvnn been a Sunday school teacher and
P. T.A. president.

Jennifer is attending a school luring
t>» day and spending her nights in jail,
but may be on parole by the time this

* article la read. (Out sources arc her
attorney Al Eltenberg. who was phoned
In March and April, 1981, and rime fror
November 28, 1977.)

n

Gloria Thnmone
1 *

Gloria Tinaons, a Black votwn fror
Seattle, Washington, spent four years
in prison for the manslaughter of her
husband. Ronald, before aha was re’ease-
on parole. She waa 21 in Januarv, 19 j.
when ah* shot Ronald, who had raped and
beaten her during the y**r they were
married. Meringly, he worked aa a CSG
officer (someone who brings witnesses
to court) tor the police department, but
whan Jetail* of hi# battering hie wife
became known, he resigned.

Occasionally, hi* traacment of her
sent her to the hospital - once for
burn* after he threw acaldlng watar in
her fac*. «nd ooe* for Injuries efter
ha threw her down a flight of atalr*.
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Gloria reported hla, and Ronald retali-
ated by striking her In front of wit-
nesses while ahe was In Che hoipltal
emergency welting room for Injuries he
had Inflicted.

The diatrlcc attorney charged Ronald
with aiadeDe tnor assault for this inci-

"To me It teas Self defense. He carried
tils weapon, his fists, all the time."

dent.'

noneld wap relaaeed prior to the trial
and asked tur for a reconciliation.
According to public records, she said
that when she net him, he tried to
strangle her, but two friends freed her.
Coe accompanied Gloria to a bar to calm
down. Gloria’s frland left but gave
Gloria a gun for protection. Ronald
shoved up at the bar and threatened
Gloria. Gloria told him she had »
weapon and sould use It If he tried
to hit her. He was about to hit her
when ahe shot him.

G'orla plaaded guilty to amalaugh-
ter on April 11, 1973, to avoid being
tried for ourder. Since ahe used a
firearm, ah* faced mandatory imprison-
ment and was sencanced to a 20 years
maximum sentence on Hay 9, 1973.

Gloria escaped twice from prison and
was released on parole on Auguac 31,
1979, after four yeara of incarcera-
tion. (Our sources are the Feminists
Alliance Agslst Rapa New*, as printed
in the Center Against Sexual Assault
Newsletter of December, 1977; and the
puullc defender’s records, and Eh*
district attorney's office - both
callac in March, 1980) [ ]

Cynthia Danny -

Cynthia Denny pleaded guilty to volun-
tary manslaughter of her hv<rirand. Cary
Denny, 36, e softball pitcher who waa
well-known in their hometown of Pres-
cott, Arizona. Cynthia, who waa 28
when ahe shot her husband, was abused
about three times a month. Her attor-
ney, Tony Shaw, told tha Clearinghouse
thet 'he abase included beatings and
sodomy.

Shojw aald that on Sercember 28, 1976,
Gary and Cynthia were returning from
an argumenc at a bar. Gary had that

‘look In his aye that vomed Cynthia

Chat e besting would suon follow. He
left for a little while, so she gor a
shotgun and tritd to roeaali suicide
with ir. but b* returned before she
was successful. She intended to scare
him off with a shot, but the bullet
hit Cary in the cheat. She took off,
and he grabbed at her aa ah* left. She
returned when alt* Teallzed he wasn't
following her and found that h« waa
"1 sor» thirn she had mueooeed.
Cyntbi# became hysterical, celled the
police and eat rocking Gary's head
when the police arrived.

A change of veaee was grant, d because
of pretrial peMfeity. She mas tried
for murder and focod guilty of volun-
tary tt'kntlajghter. The carrelcrlon sms
reversed because the had confessed o>
the shooting after she had been reas-
sured that Cary would survive. Jh« va*

quRvn{/ -lee_-l 1ff.

WM
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tried in another city and convicted of
Involuntary manslaughter because the
Jury could nor understand vhy she
hadn't left her husband long ago. This
conviction was also reversed because
of a technicality.

Shaw thought the next retrial would
be a "aure winner™ because he plant,
to show through expert testimony ex.. t-
ly why she had remalw i with her
band. Instead, Cynthia opted to plia
bargain so that she would not hav.j to
soend any more time in Jail. She
pleaded guilty to voluntary manslaugh-
ter on October 6, 1978, and she now
works at a shelter for bsttered wives.
(Our sources sr Cynthia’s attornev,
Tony Shaw; and Beth'Bochnsk. Both were
called in Kirch. 1981.)

"|'ve never been in a speck of trouble
before. It's all a waste Ethe abuse mat
led up to the shooting, the shooting,
and her years in lall)™

Judy Hirtwtll

Judy Hartwell va* a 28-year-old
emothar of two IlItllt boys when she
killed her husband, Fred. Judy, who
Is white and from Dstroit, Michigan,
was found innocent in tha stabbing of
her husband who hr.d frequently as-
saulted her before. She had cillad the
police on numerous occasions, but the
Authorities did nothing to help her.

On November 9, 1975, f.ed cam* home
drunk and gave her a cholca - either
to have sex with him or to be tied to
the bed and vhipptd. Judy grabbed e =
paring knife and triad to escape, but
he blocked her way. She atab'.ed his.

In March, 1976, tha Jury acquitted
her on ground* of self-defense follin-
ing Judge VIctOT Baum's Inatructions
that s woman has t legal right to
forcibly resist unwanted sexual ad-
vances by her hvebsnd. These Inatiac-
tions were surprising since marital
-..i la oot a crime In Hlchigm. Judge
maum also disregarded judges' opinions
In previous cases char* the wife was
expected to submit to hsr husband's
demands. (Our sources arc Me., of
August, 1976; and Beth Bochnsk, from
a call mad* in March, 19B1.)

dgn



L om - 11
.m'r' v~
LIe VD > e V>
sh -'l i
W e -r V-,
*v 1'-1'
Jja,v >
X.VA.
I«.]f

1SN

*W.% -Viwu”~ar

B L-EE - eeel V

‘oW OIIVL-.,

ri..>

1«

Osborah Davit

Deborah Davis. a 22-year-old white
woman froa Lyndon, Kansas, was found
innocent in thr shooting death of her
husband. James Curoucc, 18. They had
been Berried six wonths, but he hid
alreedy eexuelly abused her for five
years by torturing h«r with rubber
balls, pin*, and an electric cattle
prod. He had alio ioprisoned her In
an underground tank.

"Thirteen years of emotional,
psychologyal a physmanIuraIlty —

James owned book* on torture, brain-
washing and hypnotlSD. According to
Diane Wiley, (who worked on the css*
for the National Jury Project, which
is a nationwide organization of legal
workers and social scientists special-
izing in helping attorneys pick
juries), James made Deborah's suffering
baarable by giving her "reasons"™ for
it. lor Instsnca, he'd say, "I'm going
to stick pins in your breast because
you don't cry enough, and crying is
good for you."™ Of course, she would
cry, and would bring son* relief.

But her torture became unendurable
when Jares announced his plans to keep
her wrapped in tape, like J mjrnnv, in

*a coffin beneath the bed. Defiorah dis-
covered he was serious when she found
a cachecer and air pu=p for kaeplng
her alive. She cescificd that she was

afraid for her life, so she shot James
in the back of the head while he was
sleeping on Christmas, 1979. The Jurv
In hsr June. 1980, trial sympathized
with her ordeal and cleared her of
murder.

Diane scid chat Deborah acted our of-
self-defense, which is the us* of nec-
essary force. With hla prior hlaeo.-y
of cruelty and power, the gun she used,
n i tha equalizer in hsr hopeless sit-
uation. Tha precedent tor this was the
reversal of Tvonns Wsnrow's 1973 con-
viction for murder. Tvonn* vaa 5-fooc-
A, had a cast on on* leg and vaa using
a crutch; and tha can she killed was
a 6-foot-2 drunken man with a prior
history of child moleatatlon. He waa
breaking Into her frlaod's house, and
she- thought he had already goctan to
her nhildrsn when ah* shot him in self-
defense. Because of the Wanrow prece-
dent the jury la more likely to look
at the Incident froa the woman's point
of view, so Deborah was not sasn aa
shooting a helpless atv.

"She was, tried m another mfy and con-

wcteds%f tmg/olurnt%roy n&a#s a ng etresr and
cau ury caul U

ag gshe had]no¥ left her ﬁusband fong

According to Diaoe, Deborah use a
great witness because she was "not
angry."” Diana aald that afcar a-4>at-
tatad women kills her hurband, woaen'a
groups tell her that aha should be an-
gry about the way ha treated hsr (when-e
aha waa battarad, aha couldn't afford
to be angry because ha would batter >
her mors). So by tha tlma tha trial
comae about, aha is usually Justifiably
angry, and the Jury gets the Impreeslon

*W. kail >u UT. ~... .4

Deborah had noc arrived at this scsg* ©
prior to chi trlsl. (Our sourets are
Diane Wliey of the National Jury Pro-
ject, who was called la March, 1981;
and The Longest flevolution frees August/
September. 1980.)

ifalla Mejia
Xdalla Mejia, a 30-yvar-oid Mexican
woman from Lindsay, California, was
found innocent of murder on October 3,
1978, in tha shooting death of her
husband, Ralph. 30. They had been ser-
ried for 16 years, but he became abu-
sive when he started drinking. Her puo-
11c defender, Joe Altschule, said that
Ralph cnc* attempted to force Idalls
to mat* with a dog, anothar time he
"fondled™ their 12-year-old daughter
to "antagonize™ ldslla. Altschule also
said that thsre was sexual abuse bee.
cause ldalla subnltttl when, where and
how Ralph wanted it, ut at the time
she Just considered it her wifely ducv.

Ralph often beac Idalla - with his
hand, belt strap or buckle. On one oc-
casion, he grabbed her htlr and banged
her head against the dashboard and
steering wheel o( their car. By the
rim# thjv reschsd their destination.
K-Mert', her head hurt and she nad big
lusps on the back of her neck. He also
repeatedly threatened Idalla and their
four children wich death. She called
the police four rises to tell of
Ralph's abuse, but he charmed the oo-
lice end then beat her even more for
her audacity.

On December 18, 1977, he was drunk
again. They uerw in bed sfter yet
another quarrel, and he nad again
threatened to kill her and the chil-
dren. He alternated between celling
her how much he loved Jjer and smashing
har face against fhe~uall. She goc
out of bad, found”iii .22 caliber re-
volver and shot him four rimes, once
through the heart, before He could get
out of bad.

She was tried for murdtr in three
separate trials; but the first two
rimes, sht had hung juries. In Sep-
tember, 1978, the Chird Jurv found
Idalls Innocent. (Our sources sre .vex
Wesc, from March 12. 1979; end a March,
1981, phone call to Idalla's public
defender, Jo* Altschule.)

Francos Hughes

Franelne Hughes, from Lansing,
Michigan, and cha sothar of four, was
found innocent of the daath of her ex-
husband, James (Mickey), 31. Frsncine.
who was 29 whan aha burned the house
with Kickoy in it, pleaded innocent,
not because of salf-dsfansa, but be-
cause of temporary insanity.

Franclot had undergone beatings,
plus sexual sod verbal abuse from
Mickey since her serrlagt st 16. She
eventually divorced hla, but after he
was Injured In an autosoblle accident,
hs novad in again. She tried to escape
hla through sasking help (res the

police, the courts, and friends and
relatives, but no ons was willing to
help her. In fact, the police often

arrived Just sfter a beating and vnan
Hickey wa* still thrsstanling hsr. buc
st long as Hickey didn’t touch her in
front of them, they couldn't arrssc
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Mickey's threat* to kill her were
not unfounded—on a few occasions, he
choked her or chassd her with a knife.
Be also told her that if ahe left him,
no matter where she went he wuld find
her.

On March 9, 1977, he beat her yet;
again and forced her to have sex with
him. He also forbade her froa going
to school—her one escape froa the
house. Be even asde her bum her books
and Cera paper. After Hickey had gone
to sleep, eh* poured gasoline on the
floor around ch* bed and lit it.

The prosecutor charged her with
first degree tender. But the Jury
accepted Francine'e plea of teaporary
Insanity in November, 1977, and she was
freed from prison. (Our sources* ere
The turning Bed, The True Story of
Trsnclne Hughes-A Beaten Mite Mho Re-
belled by Faith McNulty, Harcourc
Brace Jovanlch, New Tork, 1980; and
tha Feminist Alliance Against Rape
News, aa printed in tha Center Against
Sexual Assault Newsletter of December,
1977.)

"She called the police four times to tell
of Ralph's abuse, but he charmed the
ﬁollce and then beat her even more Ipr

er audacity." v m

Era Ma Heygood

Eva Mae Beygood, a 27-yeer-old Black
mother of five froa Milwaukee, Viacon-
ain, was charged in the shooting death
.of her husband, but the Judge dismissed
the charge* at her preliminary hearing.

Il tha summer of 1976, Eva's hus-
band beat her and tried to force her
tv -trform a "variety of set* of aexu-
* f;Tvtraion," said her attorney,

Al -isenberg. Eva refused, so he got
a loaded .38 and pressed it to her
forehead. She grabbed the batrel and
tvisted It :oward him and the gun went
off. Eva then draped his body from
the rafters of the garage, and tried
to throw suspicion off herself by
writing a latter from a ficticious
Jsaloua love *. ?ut when the police
arrived, Eva (dm'tied that she had
killed her huivband in stlf-dcfanse,
and the Judge accepted her cestlaony.
(Our source is Eva's attorney, Al
Eiaanberg who was phoned in March,
1981)

; mteuGiN

Conviction* md acquittal* are
sporadic, but Blect women are more
readily convicted. According to Diane
Wiley, this la often the case. Since
the wife is usually the only witness,
ah* haa to look cred. ble to the Jury,
but vheo ahe la not white, tha Jury
looks at her case differently and
less sympathetically.

The Inconsistent xcq llttals and
conviction show that a women's lagal
rights to defend herself against her
husband's rsp* attempts *re rather
Abekey." But "esse lev allows the use
of deadly force to prevent forcible
sodomy between males.” (Fiom pamphlet.
"Raprasentation of Uoaen Whi Defend
ihamselve* in Responee to Physical
or Sexual Assault™ by Elizabeth
Schneider and Susan Jordan, 1978.)

J

A CONVERSATION WITH AL EISEHBERC:

"l have defended wore major women's
esses than anybody in this state (Wis-
consin) and won them *11, T have also
representsd core accused rapists than
anybody in this state.’

Elsenberg considers Jennifer Petri's
case a win because she bought and
readied the gun, plus shot her hus-
band from the back but Instead of
getting murder-one, she received a
sentence of manslaughter and a school
release program.

Elsenberg Indicated that he had
defended a man accused of raping his
wife, but It really wasn't
"rapa" since the wan had "only threat-
aned to coemlt suicide.” (Wisconsin
Is on* of the states where women "In
effect™ have to ask the court for he
right to say "no". One spouse has to
file a petition for an annulment, dl-t
vorce, separation, or separate mainten-
ance before the husband can be charged.)

He also defended twe accused rapists
by suggesting the victim had Invited
a gang-rap* (from 00B, June, 1980
and a phone call to the court reporter)
Elsenberg said that he's a feminist
and a member of N.O.W., "But that ..
doesn't mean I'm going to back off my
date because someone has a different
politic I feeling. Those men (the
two accused gang rapists) are Innocent
as fpr as I'm concerned. They got
rail-roaded by the judge.” The two
men were convicted but an appeal Is
now panding. K I

In the courtroom during the gang-
rape trial, he said that the courtroom
was filled with "radical feminist,
lesbian separatist banshees.” Elsenberg
said that he used that phrase because
tha women that were disrupting the court’
room were a particular group that he
recognized from previous encounters as
being "lesbian separatists.”

said that this same group said he was
fendlna a murderer” when he took on
Jennifer Patrl's cate. These "lesbian
separatists™ have also "tried uniuc-
ly" to hava him removed from
W.

The findings of Dr. Elaine Hilber-
«an and Kit Munson in their study "60
Battered Wives" sub < why these wives
tried to solve their problems through
violence. They found that:

*the few women who retorted to
counterviolence did bo as an act
of desperation associated with
failure of other options. Their
use of violence was related to a
direct threat to life and usually
case as a surprise to the wonen
who were themselves unaware of the o
extant of their rage. This is
it. oantrajt to the minimal pro-
vocation which precipitated
violence by the husbands.’

(Froa Victioology—An International

Journal, vol. 2 (3-4) 1977-1978)
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As Elizabeth Schneider says about
the number of battered woman whose
self-defense cases she votked on
through the now defunct Vamen’a Self-

i. Defense Law Project,

"Many of these varan are lieeerally
killing to avoid being killed.
Seme of them have left hone rany
tines before, but their husbands
have fallowed then everywhere

they vent. Often, they've called
the police and gotten no help.
Killing say have seemed like the
only way they coaid defend then-
selves. * r >

(Trosj "Whan Vicciss Kill™ by Tamar '
Levin in tha National Lav Journal,
Oct. 29. 1979) - - .
We’ve got to find alternatives for
these women. Tor further Information
about these women, and about the Clear-
inghouse membership, publications and

resources, send a self-addressed
utaaped anvelope to the National Clear-
inghouse on Marital Rape, 2325 Oak-St.,
Berkeley, CA 94708.

* Vv K eee -.»'«’ nos | 1

for information, legislation, and liti-

gation on behalf of battered women, con-
tact The National Center of Wbnmen and

Family Law, 799 Broadway, Suite 603, NY.,
NY. 10003. 1. *e

*(T Teresa Prieo,. 1981.

Laurs X will he doing a workshop at
tho National Coalition Against Sexual
Assault Conference in Suracuse, NV.,
and in Stories. C7.. ac the National
Women's Studies Association Conference,
from Hay 31 through June 1. If anyone
wants to meet with her or have her
speak, she needs paid speaking engage-
ments in the area aound these staces
for donation! to afford the trip. Write
to her at the National Clearinghouse on
Marital Rape.

r-; eV

U civ

o Jo-VA L

,» V>«crawftui.rxs«.c...:;: - i

Terara, a journalist volunteer,
invescigated each of these cases
Just for this article, starting with
newspaper clippings, than by library
research and telephoning ail over
the country. Contributions for the
several dozen phone calls and for
her time and transportation costs
are tax-deductible. The National
Clearinghouse on Marital Rape is a
project of the Women's History Re-
search Center, which has no funding
except donations.

haurm X. fhrecrjr
National Clearinghouse
on Marital Rape
L= «
$ 3400
iIV(TYHU<!I m&d.

(t
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Item 39
MARITAL RAPE EXEMPTION PACKET
1. Marital Rape Exemption Chart - State-by-state
in Criminal Statutes

summary of the Exemption
(8 pages). V,"N13

2. Marital Rape Litigation -
of Case Law (3 pages ).

Summary and Citations
$. 75

Bibliography of

_3. Resources on Marital Rape -
articles, legal articles and studies (3 paces) .
$.75

"The Marital Rape Exemption in the

4. Schulman, J.,
Criminal Law,"” 14 Clearinghouse Review 538
(Oct. 1980) (4 pages). $1.00

Rape Fact Sheet (4 pages). $1.00

5. Marital

Total Packet: $5.00

If you wish to receive any of these materials,
please check off and enclose appropriate pay—
ment. Prices cover costs of xeroxing and
postage only.

Thank you.



South Dakota

Compiled Laws Ann.

822-22-1 (1979)
(Note: South Dakota amended its
statute to strike the marital rape
exemption, but the following year-
repealed that amendment)

¢Texas - Pen. Code Ann. 821-02(a) (1979)
Vermont - Stat. Ann.; Title 13 83252 (effective 7/1/77)
¢West Virginia - W. Va. Code 861-83-1 (1977)
Washington - Rev. Code Ann. Ch. 9A.44.010,
9A_.44.040, 9A_.44.05n, 9A_44.060
(effective September 1, 1979)

11 states:

¢Kentucky - Rev.
Louisiana - Rev.
Maryland - Ann.
Missouri - Ann.
New York - N.Y.

North Carolina

marital
parties are separated

(Note: in 1979, the city of
Seattle passed a city ordinance

striking the marital rape exemption).

rape exemption ends when
under a court order:

Stat. 8510.010(3) (1975)
Stat. Ann. 814.41 (1978)
Code 827-464D (1979)
Stat. 8566.010:2 (1979)
Pen. Law &130.00
(Note: exemption also ends if

parties entered into separation
agreement which includes an express
provision that husband will be
criminally liable for raping v»oman.
1980 legislation to strike

"express provision" requirement
failed).

hen. Stat. 814-27.8 (1979)

(or living apart pursuant to a
written separation agreement).

+North Dakota - Code Ann. 812.1-20-01, 12.1-2<-P2 (1977)
Rhode Island - Gen. Laws 811-37-1 (1979 Supp.)

South Carolina - Code 816-3-658 (1977)

Utah - Crim. Code Ann.876-5-402,876-5-407 (1979)
Wyoming - Stat. Ann. 86-4-307 (Laws 1977)

- E states: marital exemption ends where parties

are lIrving apart and one spouse has filed a petition
for annulment, divorce, separation or separate
maintenance:

Indiana - Stat. Ann 535-42-4-1(b) (amenred 1977)
Michigan - Mich. Second Pev. Crim. Code Ch. 23

82340 (1980)
Nevada - Rev. Stat. 8200.373 (1977)
¢See "Expansion" Section, infra.



+See

Ohio - ORC SS 2907.01 (L) , 2907.02 (or if parties
have entered into a written
settlement agreement) .

Tennessee - Code Ann. &39-3709 (1979)

Wisconsin - Stat. Ann. 8940.225 (6) (1978)

2 staves; no marital exemption when parties iare
living apart, OR one spouse has 1initiated legal
proceedings:

Idaho - Code 818-6107 (1977) (parties must be
living apart at least 180 days).

New Mexico - Stat. 830-9-10 @ "S)

1~ states; no marital exemption where parties are
livinc apart (do not need court order or separa-—
tion agreement):

Alaska - Stat. 811.41.445 (a) (effective 1-1-80)
(marriage is an affirmative
defense, except where parties
are living apart, or defendant
caused serious physical injury).

Arizona - Rev. Stat. 8813-1401.4, 13-1404 to
13-1406 (1978)

Colorado - Rev. Stat. 818-3-409 (1975)

ldaho - Code 818-6107 (1977) (parties must have been
living apart for at least 180 days).

lowa - Code Ann. 88709°72, 709.3, 709.4 (1978)
(exemption in third degree only).

+Maine - Rev. Stat. Ann. Title 17A 8811-251, 252

(1979)
Mississippi - M.C.A. 97-3-95 (Supp. 1981) (Sexual
battery].

¢Montana - Rev. Code 845-5-506 (1979)

New Mexico - Stat. Ann. 8830-9-10E, 30-9-11 (1978)

¢Pennsylvania - Stat. Ann. Title 18 83103 (1977)

(Note: no exemption if parties
have entered into a written sep-—
aration agreement even though
they are still living together).

5 states: have no express marital rape exemption
in"their statutes. Whether the aliened "common 3nw"
exemption (barri ,g prosecution) is applied is a
matter of judicial decision, and/or legislative inter.

Arkansas - Stat. &841-1801, 41-1803 (1976)
(Note: express exemption for
statutory rape, 8381804-1806).

"Expansion" Section, infra.



Georgia - Code Ann. 26.2001 (amended 1978)
(Note: express exemption for
statutory rape, 826-2018).

Mississippi - MCA 97-2-65(2) (1979) [-ape statute]
Virginia - Va. Code 18.2-61 (1981 Amendments)
Washington, D.C. - R.S.D.C. 822-2801 (1967)

STATUS WHICH HAVE STATUTORILY LIMITED OR

STRICKEN THE MARITAL RAPE E TICN

4
5 states: have abolished the marital rape exemp-
tion altogether. Rape by a spouse is the same as =« _
rape by a stranger. ,

Florida - Stat. Ann. 8794-011 (1979) . No exemp-
tion; spouses can be charged the same as 7
strangers, State v. Larry Smith, Court of
Appeal, Fifth Disrnct, Case No. 80-878, de-
cided July 1, 1981. (See LITIGATION Section.).
j #>
Massachusetts - Ann. Laws. Ch. 265 822, Ch. 277 539
(1979). No exemption; spouses can be charged 1 "
the same as strangers. Commonwealth v. Chretien
- - Mass. —-—-, Docket No. E-2276, decided March
9, 1981. (See LITIGATION Section:) y
C %
New Jersey - S.A. 82C:14-5(b), effective 9/1/79. Y/
This"is the only state which has* af firmotivelv

abrogated the alleged "common lav;" exem.ption:
« |

"No actor shall be presumed to
be incapable of committing a crimed
under this Chapter [Sexual Offenses]
because of age or impotency or mar-,

riage to the victim." N.J.S.A.
82C:14-5 (b) . ; N
Nebraska - Rev. Stat. &828-319, 28-320, effective
1/1/76, repealing and replacing 828-403.03 "
and .04 which included exemption. r
r’'m

Oregon - Rev. Stat. 8163.305, amended by 1977 c. 844,
deleting marital rape exemption.



7 states; have partially stricken, or limited, the marital

rape exemption so that rape by a spouse is a crime under
most circumstances:

California - i>n. Code S262, effective 1/1/80, establishing
a separate crime of spousal rape. However, the marital
rape exemption is still applicable where (1) the rape is
not reported to the police or district attorney within
30 days after the day of the violation; or (2) the victinm
is "incapable®* of giving legal consent 7eig., mentally
or physically handicapped; intoxicated or drugged, even
when victim"s state is due to acts of the defendant; un-—
conscious of the nature of the act).

Connecticut - Pen. Code 53a-67 (b) , effective October 1, 1981
(H13 524 7). Marital and cohabitant exemption deleted fror

first degree, forcible rape. Exemptions remain, as af—
firmative defense, to lesser degrees of rape and sexual
assault.

¢Delaware - exemption deleted from first and second decree

rape (D.C.A. 88763, 764) . However, D.C.A. 8764 (first
degree rape) includes a "voluntary social companion"”

exemption which may operate to exempt spouses and co-
habitors.

Exemption still applies to Sexual Assault (D.C.A. 8761,
Class A Misdemeanor) and Sexual Misconduct (D.C.A. 8762,
Class E Felony). Additionally, exemption, where appli—
cable, 1is extended to unmarried cohabitors. D.C.A. 8772(

Hawaii - Rev. Stat. 88707-730, 707-731, 707-732, effective
6721/79. By amending statutes to gender neutral terms,
marital rape exemptions were deleted. However, "volun—
tary social companion"™ exemption in 8707-730 (first cegri
rape) may operate to exempt spouses and cohabitors.

Minnesota - Stat. Ann. 8609.349, amended 1980, expressly de—
letes marital rape exemption in most cases: "Nothing 1in
this section shall be construed to prohibit or restrain
the prosecution for any other offense committed by any
person against his legal spouse."

However, exemption (which includes cohabitors) still
applies in statutory rape,, and cases where victim is men—
tally or physically disabled.

New Hampshire - RSA 8632-A:5 (amended by HB 516; effective
September 1981). Exemption deleted, except for statutory
rape cases, or cases involving "metnally defective”
victim-wives. (PSA 632-A:2,:3)

lowa - Cede Ann. 88709.2-709.4. No exemption in first and

second degree Sexual Abuse; exemption for third degree
Sexual Abuse.

Expansion" Section, infra.



EXPANSION OF THE MARITAL RAPE EXEMPTION

- 13 states have now expanded this marital
"privilege" or "right" of rape to unmarried
cohabitants (hereinafter referred to as "cohabitors™)
e.g-, "the exclusion .shall be deemed to extend
to persons living as man and wife, regardless

of the legal status of their relationship."” -
(Montana, ROM 845-5-506 (2) ).
Additionally, 5 states* have also provided a V.n

peirtial exemption to “"voluntary social

companions"™, thereby, to an extent, legalizing -
"date rape";

A3 abam?., Crim. Code &813A-6-60(4) (exemption
extends to cohabitors).

Connecticut, Pen. Code 853a-67(b) (cohabitation
an affirmative defense, except to first degree rapt

*Delaware, Code Ann. 8772(b) (exemption for
cohabitors to sexual assault and sexual
misconduct); and" Code Ann. 8764(2) (first
degree rape exemption where defendant was
victim®s "voluntary social companion™ on the
occasion of the crime and victim had
previously permitted him sexual contact).

*Hawaii, Rev. Stat. 8707-730 (1) (@) (1) exemption e
tc urst degree rape where victim was

defendant®"s "voluntary social companion who

had within the previous thirty days

permitted him sexual intercourse". .
If defendant inflicts "serious bodily injury",
the "voluntary social companion"” exemption

does not apply. There is no exemption for £
second or third degree rape.

lowa, Code Ann. 8709.4 (exemption to third

degree Sexual Abuse for cohabitors. Mo exemption”
ro first and second degree Sexual Abuse). “7

Kentucky, Rev. Stat. Ann. &510.010(3) (exemption-
extended" to cohabitors? marriage defined as
"persons living together as man and wife
regardless of the leqgal status of their

relationship". Decree of judicial
separation required to end exemption for
legally married spouses). \\

*Maine, Rev. Stat. Ann. Title 17-A 8-52.2
Is (cohabitation os an affirmative defense) and
8252.3 ("voluntary social companion" defense ..
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MARITAL RAPE LITIGATION

The following pleadings and materials are available from
KCONFL unless asterisked. If asterisked, they are available fronm
Clearinghouse for Legal Services, 500 North Michigan Avenue, Suite
1940, Chicago, Illinois 60611.

1.

State of New Jersey v. Albert Smith, 426 A.2d 38 (1981),
appeal of defendant-husbandls motion to dismiss charges
of rape of his wife on the grounds that the criminal

rape statute codifies the alleged common lav; marital rape
exemption. Defendant"s trial motion was granted, 148 N.J
Super 219 (Law Div. 1977). The Appellate Division affirm
the dismissal, 169 N.J. Super 98 (App. Div. 1979). The
Supreme Court of New Jersey unanimously reversed the dis-
.missal and reinstated the indictment for rape.

*(a) New Jersey Supreme Court 27 page opinion, and con—
curring opinion (J. Suilivan), 426 A.2d 3S (19S1),
holding that New Jersey®"s former rape statute, hav-—
ing no express exemption, did not incorporate or
codify a "common law"™ marital exemption to rape.

The Court discusses at length the doubtful origins
a:\i authority of the alleged "common lav;" rule
(Hale"s doctrine), concluding that "[n]either was
the lav; of this State under the former rape statute
as blind to personal liberty and privacy as defen—
dant would have this Court believe. A man separated
from his wife - and perhaps one not separated - coul
not invoice an outdated and doubtful rule to avoid *;
prosecution for rape simply because he was still
legally married to his victim." (p- 27) Clearir.c-
hcMlse No. 30,489 .

*(b) Arlcus Brief of the National Center on Women and
Family Law, Inc., arguing that the exclusion of mar—
ried women from the protection of the criminal law
when they are raped by their husbands 1is a denial
of equal protection. Clearinchouse No. 30,489.

State of New Jersey v. Daniel Morrison, defendant-husband

pretrial motion to dismiss rape charges was denied; defen—
dant subsequently stood trial and was convicted and sen--
tented for raping his estranged wife. The Appellate /-



Division, by per curiam decision, summarily reversed °j
defendant®"s conviction for rape (Docket Mo. A-271-79,
decided Jan. 13, 1980; unpublished). Supreme Court of
New Jersey reversed Appellate decision, reinstating the
rape conviction based on their decision in State v.
Albert Smith, supra

(a) Petition for Certificati n and Appendix on behalf
of the State of New Jersey (dated February 19, 1930)
which includes a copy of Appellate Division®"s per . %
curiam decision reversing rape conviction. The
State argues that the alleged "common law"™ marital
rape exemption does not extend to estranged marriage

(). 3rief and Appendix for the State of New Jersey on
appeal to Appellate Division of Superior Court.

State of Florida v. Larry Smith, appeal of defendant-
husband"s pretrial motion to dismiss the charge of sexual
battery on the grounds that the criminal statute codifies
a pre-existing "common law™ marital exemption. Defen —
dant"s trial motion was granted (order dated July 30,
1980). The State appealed the lower court"s dismissal

of the sexual battery charge. The Florida District

Court of Appeal, Fifth District, Case No. 80-878,

opinion filed July 1, 1931, held that no exemption
existed in Florida, and reversed the trial court"s EL
orde. »; Husband must stand trial for rape of his wife.

(@) Florida Court of Appeal, Fifth District Decision,
holding that Florida®"s sexual battery statute aoes_*
not incorporate a marital exemption. The court re-,
viewed at length the New Jersey Supreme Court®"s de-"
cision in State v. Smith, 426 A.2d 38 (1981), and
relied heavily on the New Jersey court"s reasoning.
The Florida court noted that sexual battery is a
crime of violence," not sex. Additionally, the court
pointed out the absurdity of defendant-husband"®s
claim under the current sexual battery statute, whic
prohibits nonconsensual sexual conduct between per—

sons of the same or different sex. "In Hale"s time,
a man could not be the victim of rape, but under 1 r
section 794.011, Florida Statutes, he can be. It

is inconceivable that a husband would accept the arlJ
gumcnt that by marriage he consented to tha conduct

defined in the statute if inflicted upon him by -/j
force or violence." (da. 5). Clearinghouse No. m £
31,552.

() Amicus Brief of the National Center on V.Omer. and/kf>*“
Family Law, 1inc., and Central Florida Legal Ser-f-vg
vices, 1Inc., arguing that the exclusion of married”
women from the protection of the criminal law whenS$S
they are raped or sexually battered by their hus-"i-
bands is a denial of equal protection.

€%
>4 @le J.



(©) Initial Brief of Appellant, State of Florida,
arguing that Florida"s sexual battery statute,
which codifies the crime of rape, makes no
mention of and does not include a marital
exemption. The Legislature in enacting the
sexual battery statute did not preclude charg—
ing a husband for .the forcible sexual battery
of his wife.

Commonwealth v. James K. Chretien, appeal of defendant-

husband® s conviction of rape of his wife. At trial,
defendant"s motion to dismiss the rape indictment based
on the "common law" spousal exemption was denied. On

September 21, 1979, defendant was convicted by a jury
of rape and breaking and entering, and was sentenced to
3-5 years in prison and three years probation after
release. On March 9, 1981, the Massachusetts Supreme
Judicial Court, 1iIn a unanimous opinion, affirmed the
conviction, holding that a person may be prosecuted for
and convicted of rape even if the rape victim is de-
efendant™s spouse. (-———- Mass. ------ , Docket No. £-2276)

*(a) Massachusetts Supreme Court unanimous opinion
(20 pages, written by Chief Justice Hennessey),
holding that the legislature®s revision of the
rape statutes in 1974 eliminated any "common law"

spousal exemption. The court analyzes the his—
tory and bases for the alleged common law doc—
trine. The court finds that the legislative

intent to criminalize marital rape is evidenced
in the state®"s "Domestic Violence Act" (G.L.
ch.209A) which expressly defines "abuse" to
cover and include sexual abuse. The court does
not limit its holding to separated or estranged
spouses; the terms of Massachusett ™ revised
rape statute clearly applies to married couples
even while living together. Clearinchouse Nc.
31,712.
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The Marital Rape Exemptior,
Intho Criminal Law

The battered women’s movement has brought to public
light the abuse and violence women suffer from their hus-
bands. ex-husbands. male mates and ex-mates. Researchers
and advocates on behalfof battered women have realized that
thi- violence includes severe physical ’>usc as well as non*
plosical violence such as threats of severe harm or
degradation. Until recently, however, rape uf women by their
hu hands and male tn-.Ics has remained a silent and hidden
cri* ic. Men’s right to rape lheir wives is in fact not a crime in
me.*, states. The legal right of marital rape is known as the
"‘mvritr.i rape exemption” and is embodied in state CTimina!
statutes as well as me Model Penal Code (sections 213 et
sr.,- ). There has been limited progress towards the erosion of
th: marital rape exemption, but this has been more than off-
set ny the significant extension of the exemption to additional
cla-scs of defendants.

The legal system has been ar.d continues to be a not-so*
sil’ tit partner to this "marital right" of violence. Historically,
br 'crmg and rape of wives has been recognized as a
lii .land's lecal right. The Icp.nl system's condonation of wife-
be-ting was expressed in I82-5 h\ the Mississippi Supreme
Court which held that a "husband should be permitted to
ch.'Misc his wife moderately in cases of great emergency
VHinui subjecting himself to vcxntous prosecution for
as* lull and battery, resulting in the discredit and shame of
all parties concerned.”" Dradlcy » Sta'c. 2 Miss. (Walker).
15| Iss. other states limited the husband's common law
right to beat his wife by the "Rule of Thumb": He was
allowed to beat her as long as the stick wax "no thicker than
ni. thumb."”” Prosser, JlundbmiL of'the Law ofTorts, 136 (4th
cd 1971) Since the mid-1SOO’s. wile beating has been a
cr'nc in every state, jet these laws have not been enforced
atvintl battering husbands or boyfriends. Today, this
"marital right” is upheld in the policies of nnmnvolvcmciil by
th  courts, nonarrext by police, and nnnproseeulion by
di trier attorneys.

The principle that a husband cannot, as a matter of
la «. rape Itis wifc first appeared in written English Law in the
Il 'icentury and was staled m the follow ing manner:

to himself u;»m. ho lawIni wi'i. for by llnur mutual
n.atrinmnial tmn.-ni and rontr.iei. ill.* wile hath given
hnself in lliis kind umo hrr husband which she cannot
tetract. | Hale, //nun of thr Ptr*i of thr Common
Crown h19(17Jo<d,l,

L<rd Matthew Hale authored this alle»cil cnmninn-law rule
w"li absolutely no supports,tg authority. Lurd Hale's
rvtogsny was nnt. unfortunately restricted to the area of
rn -rriage. His infamous siaieniem that rape is a charge
*(isily to be made and lurd to be pro*ed. and harder to be

57!

defended” (1 Hale. Thr History of the Pita: of the Crown, tv*.
035 (1978)) is preserved in state jury instructions lIsee 61 Cal. o'
Lr. 919, 931*932 (1973)). Additionally. Hale played a
significant role in the persecution of witches in England. For
a t,borough analysis and discussion of the lack of support for
Va alleged common*law rule see Drueker. The Common
L. v Docs Nnt Support A Marital Exception for Forcible
Rape. 5 Women’s Rights L. Rep. 181(1979)

Present Status of the Marital Rape Exemption ” *,

Today, a husband’s "marital right" to rape his wife is V-
expresr.iy recoerized in at least 37 states. Husbands are af* *.Ye
forded this right through an express statutory exemption V-
provided in state criminal statutes.

(a) A male person of the age of 14 years and upwards

who has sexual intercourse with a female, not hn wife.

by force and against her will, commits ,-pc. (Emphasis ..

added). HI. Ann. sut., ch. 33. § 11*¥1 (1977). s

Cos7

In 10 states (Alabama. Connecticut. Illinois. Kansas. .V,J"
Oklahoma. South Dakota. Texas, Vermont. West Virginia .
and Washington)lthe statutory marital rape exemption is ab*
solute. It applies regardless of whether the panics are living ,V
apart voluntarily or by court order; only afinal decree of n
divorce terminates the exemption. £ 'N'gs*

In 27 states certain limitations are placed upon the,
statutory marital rape exemption. These limitations reflect.,.-."
the varying degrees in which states recognize a wifo's intent to' ;-K
extricate herself from the marriage as a basis for limiting the
exemption. In Il states (Kentucky. Louisiana, Maryland.-' "V-
Missouri. New York. North Carolina, North Dakota. Rhode
Island. South Carolina. Utah and Wyoming, the jtautwy !
exemption is denied to a spouse once a judicial decree or or*
der of separation is entered. The exemption still applies.*”’sY’
however, when the spouses are living apart, and/or legal ac*
tion to terminate the marriage is pending. In six states (I n *:
diana. i tichigan. Nevada. Ohio. Tennessee and Wisconsin) m{,
the mam 'lexemption ends when the spouses are lisinp apart
and a pen Yn for annulment, divorce or separation has been * T
filed. In Il states (Alaska. Arizona. Colorado, Idaho, lowa,. r2
Maine. Montana. New Hjntpsltirc, New Mexico and Penn*s
sylvania) the marital rape exemption ends once the parties
arc living apart; no court order is required. wVof

Rape statutes in seven jurisdictions (Arkansas. Florida. e-'e££
Georgia. M saehusetts. Mississippi. Virgnn.t and the ’!Z.

.District of Columbia) contain no express marital exemption, us-

Whether the alleged coinmon-law exemption applies in these,t;"r
states, thereby barring prosecution of husbands for marital
rape, remains a matter ol judicial decision and lcgulatnc in*;, A’
lent. Arkansas anil Genijti.i pioviile express maritul exemp- ,*;-
lions fur statutory rape (Aik. Stat. ijt;4l ml.vtil-IM'n; Ga. Code ’’*'
Ann. §26—201K) but not forcible rape (Ark. Mat. tttj-lhHSOI.""
1803 Ga. Code Ann. §262001) It is therefore arguable that’ *e
the legislatures of these states did not intend a eommon-law _*j -
exemption to apply when the statute is silent. In Honda and v

. Si,.
LV
>- */
'((-é.
1. Citations to stale Hamlet are atjiljl-tc up..n nigKsi from she
National Center on XVi.nnn and KaimU !.m<e, “©1%'fZ
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Massachusetts husbands have been convicted of rape of their
eestrunged wives.1 There arc no reported eases regarding
naiital rape in Mississippi. Virginia and the District of
Columbia.

Lobbying efforts to end this archaic and sexist "marital
tight" or protection afforded husbands have been hard
‘ought and. to a large extent, unsuccessful. Opposition to
legislative efforts is being mci with the following typical
arguments:

...the stale of FloriJa hav absolutely- no business in-
tervening into the scaual iclaiimship between a
husband and a wife.... We don't need Florida invading
the sanenu and the intimacy of a huvband and wife's
seiual relationship. [Hep. Tom Bu.h. Ft. Lauderdale,
Fla.. Trantcripl of Floor Debate on House Bill 650. at
0-4, May 29.19s0[;

...the Bible doesn't give the mate permission anywhere
in that Book lor the state to hr in your bedroom, and
Ihai is just cia.-ily what this bit! li.is gone to.-its mcd*
dime in your hrdroom. the State of Florida, as an rntiiy,
deciding whsi you can do and what you can't do. |Rrp.
John Mica. Winter-Park. Fla.. Transcript of Floor
Debate on House Bill 650. al 6. May 29. 1950).

...Bui if you can't rape your wife, who can you rape?
ICalitornia Slate Sena-.cr Boh W*tson. addressing a
group of women lobby ists regarding California’'s Marital
Rapt Bill AU S46. Spring 1979

To date, only three states have totally abolished the
inariiai rape exemption. The express exemptions in Oregon
inti Nebraska statutes were stricken (Neb. Rev. Stat.
riS?S-31*> 25320. effective Iv1™ repealing and replacing

2R--J03.03 anJ §825-403,04; Ot. Rev. Slat. 1;103.305. amend-
ed In 1077 e. 54J) New Jersey legislators went vine step fur-
ther in abrogating ilic nurii tl r.ipe exemption by including
tin esprcss statutory provision that "no actor shall be
presumed to he incapable ol committing |scxual otlcnse)
because o f. . , marriage to the vietim.” tN.J. Stat. Ann.
'+2C.14.54Db). elleClive Sept. I. 19791. Additionally, the exemp-
«ion lias been deleted in most, but not all. eases in California
«Cal. Penal §202. elfectivc Jan. !. U'bO. establishing a sep-
arate crime of spousal rape). Minnesota fMmn. Stat. Ann.
»lill)..T49. ameniled in I'JM). dtleles the exemption in most
«asvs). anil lowa ilovv.r Code Aon. §709.2-709.4, exemption
deleted Ir.mi lirsi .tod second degree sexual abuse; exemption
eel.one.l in third degree).

Delaware'and . liwaii hav: amended their rape statutes
ey deleting the ni.nual rape exemption on one hand, hut then
eraotiiic jii exemption to a prrvtoiglv unproiecivd class of
M i’iid.vns. In IVIl.iwgrc the martial exemption w.,s deleted
‘roin Ittsi and second dwiec ttipe (Del. Code Ann §.-7<.V
(>4). However, in litsi degree rape ill'" marital exemption was
replaced with an exemption lor *voluntary social com-
panions™ fur in/r.ii, Tlie Hawaii legislature amended its rape

2. Csmmonwrxlih *, Chretien, No. 9wJS3 b4. 85 (Esses Couniv
iupenur Caun, Mass.; Sept. tJ'N.; People v. Finley. No. CUC
hO o' ICnminjl Division. Pinellas County Circuit Court.
Hoi JitApr. JAMJ).
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statutes to provide for gender neutral terms, and in so doing
deleted the marital rape exemption. However, like Delaware,
a "voluntary social companion" exemption was included in
first degree rape (Hawaii Rev. Slat. §707-720).

Expansion ol the Marital Rape Exemption

The marital rape exemption has traditionally only ap-
plied to. and protected, husbands in legally valid marriages.
Various theories, in addition to Hale's "matrimonial con-
sent.” have been subsequently offered as the basis for this
marital right or privilege of rape: tne "unity of person™ com-
mon-law doctrine, whereby the legal identity of a woman
merged upon marriage into that of her husband and made
rape by her husband legally impossible since he could not
rape himself; or the position of women as property or chattel
of their husbands meant that a husband's rape of his wife was
merely making use of his own property. All of these
“rationales™ underlying the marital rape exemption de-
pended upon and required a valid marriage contract.

Exemption lor Unmarried Cohabitants
While efforts to abolish the marital rape exemption are
meeting strong resistance, legislators in 13 states (Alabama.
Connecticut. Delaware. Hawaii. lowa. Kentucky, Maine.
Minnesota. Montana. North Dakota, Pennsylvania. Texas.
West Virginia) have extended this "privilege of marriage" to
unmarried persons. Eleven of these states extend the marital
rape exemption to persons living together who are not
married to each other (i.e.. cohabitation relationships). For
example, Montana provides that "...the exclusion shall be
deemed to extend to persons living as man aud wife, re-
gardl-ss of the legal status of their relationship.” Mont. Rev.
Codes Ann. 84S-5-5A(i(2). .N®» a/n> Alabama tCrim, Code
§13A-(i-(iIX4)); Delaware (Code Ann. §772ib); lowa iCodc
Ann. §709.4. exemption only for ihird-dvgrce sexual abuse);
Mmncsuia (Stat. Ann. §fv09.342. exemption only lor statutory
rape and specified cases involving handicapped couples);
Pennsylvania (Stat. Ann. Title 18 §3103); Texas (Tenat Code
§21.12). In Wes: Virginia (Code 80I-hB-I(2» and Kentucky
(R.S.A. §510.010(3)) "marriage” is defined in the criminal
mstatute to include unmarried cohabiting persons Connecticut
(Penal Code 853a-67t6)> and Maine (R.S.A. Title 17-A52rl".2)
expressly provide that cohabitation shall be an affirn.alive
defense to rape. < o
The expansion ot the marital ram- exemption to sover
unmarried cohabitants is "justified™ in the Practice Com-
mentary follow ».jig Texas Penal Code §21.12; *i .
dw y' 1
Adiilu cohabiting may Ictminxlc il.eir tvlalt.aisinp if LV-.
one dislikes itic nilirr’s vwvua! (-.ndi.-ei. and thvte it n-i
iiisnlienii-ir. fur t’iv crin.iu.it L.»'< ntirnsli'ii imn the
telalinnvhip. 1 his section icsiairs e id expands Hie pilot
law's rcvognilnm ul this cnnimor. ensc noli. n. whu.i
was reflccied in |Texas| Penal Cud an. I1SJ'sdvTiiotijn
ol rape to exclude sexual imrrcnaivr beiwrrn liuvb. J
and wife. -

While men in these unmarried cohabiting relationships are
increasingly being granted the "marital privilege" of rape,
women in these relationships have fared far worse in lheir at-
tempts lo obtain privileges ol marriage such as spousal sup-
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MARITAL RAPE FACT SHEET*

1. Fact aX FICtION? ~wARITAL RAPE ISN"T AS SERIOUS AS

PAPE 3Y A STRANGER- IT"S JUST A WOMAN NOT BEING 1IN
THE MOOD AND HER HUSBAND INSISTING. '

As a natter of fact, marital rape is often just as
violent, just as degrading, and oftentimes mere
traumatic than rape by a stranger. It is perpetrat—
ed with knives, at gunpoint, repeatedly, brutally,

in front of others, and most often is the final
violent act culminating a series of physical abuses.
One woman has reported being beaten and raped by "-J
her husband virtually every day for six months,
anally raped 9 or 10 times. He told her that, if

she ever tried to leave, he would kill her. In
terror she flea to another state, changed her name,
and lived there for a year 1in cognito.

2. —act o1 FICEION? “MARITAL RAPE 1SN T OFFENSIVE- E
AFTEITalL, a WIFE HAS HAD SEX WITH HER HUSBAND A
BEFORE, WHAT < ONE MORE TIME?" *

As a matter cf fact, a woman raped by a stranger has
to live with the memory of that experience. A womar
raged by her husband has to live with her rapist.
Mary vife victims, trapped in a reign of terror,
experience repeated sexual assaults over a number or
years. What happens to a capacity for intimacy when m
the person who has promised to lcveand protect, and.
on whom one may be economically dependent, commits -
such a brutal and violent violation?

*

*

Prepared and distributed by the Pennsylvania Commission on.; °
the Status of Women. 1=



port ("pnlimnny”). division of the couple's properly, cr civil
orders of protection. In those few states where unmarried
women arc accorded these rights. courts have first required
an repress or implied agreement between the parties. No such
rcq"irement is made with respect ic the expansion of the
mai ".tal rap: exemption.

"Voluntary Social Companion” Exemption

The extension of the marital tape exemption has gone
ever further in lisc states. Delaware, Hawaii, Maine. North
D.ilota and West Virginia do not require cohabitation and
the provide partial exemption or immunity for those "date
rap-s” in which the victim was defendant's “voluntary social
companion"™ who had previously permit’cd him sexual con-
tact. S i' Del. Code Attn. §764(2) (first degree rape): Hawaii
Rev. Stat. §707730 Ifirst degree rape; exemption requires
sc\ ial intercourse within previous 12 months); Maine Rev.
Slat. Ann. Title 17A §2523 (allirn.ativc defense which

NATIONAL SENIOR CITIZENS LAW CENTER

1t:)IV.Sills'.. Suite 201. Los CA 9uul7. 121315 6f-
1371

Divorced Soouses Are Left Out
in the Co'd for Distribution
of Former Spouses' Pension Benefits

Wish all of its inadequacies, one aspect of the Social
Stt -xrity Art which borders on real progress is its provision of
avparate benefit to the divorced spouse of an insured wage-
earner when the couple was married for at least 10 years.’
Neither of the two largest federal public pension programs.
Cr-il Service Retirement and Railroad Retirement, make
pn’vision for divorced spouses. Indeed, the Railroad Re-
tie* mcnt Act has taken pains In ensure that divorced
sp* uses arc explicitly excluded from ever obtaining an an-
noMy based nn the work record of tile former spouse.l
M'-tenver, the private pension area affotdsno more

1. 4? D.S C. 6-tnM.HI Allhiiucli tl i statute lias noi heen rewrit-
lei*, a cl.isS'Wiilc dvMvinn ensured dial llie Iv.-ucfit was :;qu;i‘ly
available in men and women. Oliver v. Calikiiio. Ummiu., Ins.
Mil*. tCt Il tIf.1tJ (S'.fr. Cal PIT). The Inriner 20-year
rcquirt mi ni wat reduced to tOvr.iisnu 'auua y I. 1979. Pub. L.
Nu.9a :i(.,533'teltrXc, 14. 1977)

2 lire 41 LS C. 52.Uihcit.tt One lurarrr an,| apparently limn-
tci,,lcd crvull of providing henrl'ilv for t'jrvmm, divorced
IMIU | in the Sivci.il Security Aei. bui having no comparable
prnvivmnx in die Itailma.l Reiuiuienl An. is that surviving
divuteed spouses nl indin.lualx <Ini were insured under h'lili
Aiix are denied ihr social securuv benel'ilv which they would
rcreive if their deceased former spouse had been insured under
on/, the Social Securuv Act. 42 11.S.C $40211). Because of the
br»iljcrm” irrationality of this result, x challenge is |vcmg
prepared. .

51

reduces offense to Gass B crime): N.D. Code Ann. §12.1—20—
033 (reduces crime to Class B felony: exemption applies if-
victim has at any previous lime permitted defendant "sexual
liberties**). West Virginia presents the extreme example of.
legalizing "date rape." The "voluntary social companion”'
exemption to first degree sexual assault requires no previous’
voluntary sexual act between the defendant and victim (W..
Va. code §61-6B-3(axiiiy).

Conclusion
These new exemptions, like the original marital rape
exemption, are wiinout any basis in the common law. The ef-_
feet of these extensions is that if a woman cohabits with a
man, or agrees to intercourse once, or. in some states, if she
dates a man. she has tost the protectinn of the criminal laws
that she at least in theory formerly b .d. *ox
Joanne Scliuliiiun
StnJIAltunny

I*
progressive an outlook. The Employee Retirement Incom-e
Security Act of 1974 (ERISA)." whirlt was intended as a com-,
preliensive effort to provide the most basic guarantees to in-'
dividuals dependent on private pensions, docs mandate that
plans provide employees witlt the optinn to select a "joint and
survivor annuity,"* but the requirement is no: applicable to
former spouses.

It is not news that the divorce rate doubled during the
seventies, and many couples who were married for a
significant period of time— 20 or more years—are dis-*
solving their marriages. One obvious result is that the'
number of divorced spouses without work records of their,
own—the great majority of whom, for the time being, are
women—has also grown dramatically. And without covered
employment, they arc deprived of retirement benefits, except
fori the relatively low beneliix gva#ilabgle tol those whose di-- -
vorccd spouses were covered by .Siwial Security. i I |

Some liiipativc approaches have been considered to
remedy the situation Divorced spouses of former railroaders,"!
for instance, have suggested that it is uneons itution.d 'to
provide divorced spouses’ benefits under the Social Security
Act but not under the Railroad Retirement Act. It istrue that;
the two Acts arc comparable to a limited degree, that they
were intended to provide similar coverage to workers in non-
railroad ami railroad industries, and that they are integrated,
in some aspects. Honour, at the same time, they'were,
designed lor somewhat tldtercni reasons and are different in
many significant respects." The likelihood of forcing llw

3. 29 L'S.CCS tent,ii,q

29 U.VC.SIOoVS

For invunrr, railroad rvlireniviii ber.eli-x are rre.uer than veial

securm benefitv became the inrmer include j pt.cuic rvnvion

"'component” while the latter have alwavx been theoretically in-

tended to complement private pemi.in paimentx—however,

unrealivtic that purpose hav proved in practice. A.v Hivquierdo

v. liisiluierdo. 94 S O. ht)2. »<"sahiiyi ‘ «*ii. **1
is

w &
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MARITAL RATE FACT SHEET

3. Fac-t o.\ Fiction? "MARITAL RAPE IS A BIZARRE AND UN—
USUAL ACT AND DOESN"T NEED LEGISLATIVE ACTION."

As a natter of fact, most experts consider rape to be
the most underreported of all crimes and marital rape
even more so. Over a third of women who appear at
battered women®"s shelters report being sexually
assaulted by their husbands. It is seldom discussed.
Humiliated and ashamed, marital rape victims don"t
talk about it. They don®"t report it because the law
does not help them.

4. Fflc-t oX TicHon? "WHEN A WOMAN MARRIES, SHE CONSENTS
TO SEXUAL INTERCOURSE WITH HER HUSBAND."

As a matter of fact, sexual expression in love 1is one
thing. Forced, brutalized sex is another. No one
consents to violence by marrying. Under current law
prosecution is impossible for even the most brutal
rapes in marriage.

5. Tact ot Faction? "I1? PROSECUTIONS ARE ALLOWED FOR
MARITAL RAPS, A LCI OF INNOCENT HUSBANDS WILL HAVE
RAPE CHARGES FILED AGAINST THEM EY ANGRY, VENGEFUL
WIVES WHO HOPE TO BARGAIN FOR A BETTER PROPERTY
SETTLEMENT IN A DIVORCE ACTION.™

As a matter of fact, this myth is built on the ill-
founded belief that women are innately vengeful and
willing to go through the tortures of a courtroom
trial in order to "ge*. back™ at a man, and that some—
how women should be treated as less credible victinms
of crime than others. Actually, there are many

other type:; of complaints which a woman could file fc
retaliation that would require less public self—

exposure and trauma. Further 7 our legal system has
built in mechanisms to determine the merits of a com—
plaint. Police investigations, prosecutor discretion,

and jury deliberations are employed to determ:ne the
truth or falsity of other allegations. Why should
marital rape be treated any differently? Finally,

no such misuse has been documented by the states

that have eliminated immunity of spouses from prose—
cution for rape. Only the most extremely brutal and
horrifying incidents of marital rape have been re—
ported.



MARITAL RAPE FACT SHLL". 3.

6. Fac-t o* fiction? "MARITAL RAPE IS SIMPLY ONE
SPOUSE®"S WORD AGAINST THE OTHER, HENCE IT KILL
BE DIFFICULT TO PROSECUTE.™

As a natter of fact, when has difficulty to pro—

secute determined what a crime is? Treason, con-—
spiracy, child abuse, and incest are difficult

to prove, but there is no outcry to decriminalize

them.

7. Fac-t 0.1 Fiction? "THERE ALREADY EXIST REMEDIES
FOR MARITAL RAPE- A WOMAN CAN FILE ASSAULT CHARGES
OR GET A DIVORCE."

As a matter of fact, all rapists assault their
victims. Rape is a crime different from assault.
That is why special rape laws exist. Rape involves
a special humiliation and special violation.
A.ssault is a less serious crime, 1its penalty less

a deterrent. Even though a woman might escape

as a victim by filing for divorce, should the
committer of the criminal acts escape punishment
for then? An appropriate deterrent to this type

of violent behavior is not now available.

8. Fact On Fiction? "MARITAL RAPE LAWS WOULD HAVE
THE STATE MEDDLING IN PEOPLE"S BEDROOM AFFAIRS."™

As a matter of fact, the state is meddling in the
bearcom whether there is a marital rape law or

not. Ip one case the state allows husbands to
rape their wives. In the other, the state protects,
wives from this type of violence. Should murder

and assault between spouses be decriminalized

just because it"s a family affair? A husband
should no more fear criminalization of marital rape
than a parent fears laws on incest or child abuse.
The law should condemn a brutal, hostile, revenge—
ful, hateful, and anti-social act whether it
happens within a marriage or without.

(over)



MARITAL RAPE FACT SHEET ___ 4. \
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9. Tact Ol Fiction? "MARITAL .RAPE LAWS WILL DESTROY

MARRIAGES EY PREVENTING ANY POSSI3LE RECONCILIATION."
m'4>L

As a matter of fact, isn"t a marriage in which a
Husband rapes his wife and she presses charges
already destroyed? Withholding justice and equal
protection to try to hold- together such a marriage
is an unrealistic and improper goal for the criminal
law. The law now protects a raping husband rather
than a victim wife, and women can be coerced into
staying in violent marriages. Should the law en—
courage such forced cohabitation?

10. Tad on Tiction? "SINCE SO FEW CASES ARE BROUGHT
TO TRIAL, WHY BOTHER WITH A MARITAL RAPE LAW?™ *© *

As a matter of fact, the law protects either the
victim cr the rapist. Husbands who comj7.it acts
of violence against wives now receive special
protection from the law in Pennsylvania. Should
such special protection more rightly belong with
the victim? Passage of H.B. 1122 would call - ""rlv
attention to th.i problem, let the victims know e >yA~
there can be h-el.:>, eerd, by removing society’s

sanction for sui h behavior, work to deter it. '/rl
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RESOURCES ON MARITAL RAPE -
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1 i1

National Clearinghouse on Marital Pape (Laura X) , e 0

2325 0Oak Street, Berkeley, California 94708, (415) 5-3R-1770.
Listing of over 600 files (bibliogranhy/cor.tacts) available, .*?|S
$3. CO. For information and assistance, send self.-addressed “
return stamped envelope, plus tax deductible membership fee

($10 students and activists: $15 faculty, researchers; $25

attorneys; ?30 libraries and organizations). .
ARTICLES

I'me
Susan 3arry, "Soousal Rape; The Uncommon Law", 66 ABA

Journal 1088 (September 1980).

Leigh Bier.en, "Rape IIl and Rape 1V", to be published in
the January and February 1981 issues of Women®"s Rights Law
Reporter, 15 Washington Street, Newark, New Jersey 07102.
Articles will contain details of spcusal rane provisions
in 52 jurisdictions, a detailed state-by-statc analysis of

current rape laws. See also H. Field and L. Bienen"s .-
Jurors £ Rape: A Studv of Psychology and Law, Lexington Press,
1930 -

»

Mara Braverman, "Prosecution May Be Diffcult Under New (Californ
Marital Rape Laws", Western Law Journal, Jan/Feb. 1500.

»

Dennis Drucker, "The Common Law Does Not Support A Marital
Exception for Forcible Rape™, 5 Women®"s Rights L. Fptr. 181
(1979). . < -
Gilbert Geis, "Lord Hale, Witchesand Rape"™,5 British J. of <%;
Law P Soc. 26 (1978). Y Sl
Gilbert Gci.e:, "Rape in Marriage; Law and Law Reform in e L?°.
England, the United States, and Sweden", 6 Adelaide Law Nev.-.
284 (June 1S78). J

# 4 e
Moira K. Griffin, "In 44 States It"s Legal to Rape your Wife",;
Student Lawyer, Vol. 9, p. 21 (September 1980).
Camille LcGrand, "Rape and Rape Laws; Sexism in Society",
61 Cal. Law Rev. 919 (1973) . z

] <@

Susan Maidmant, "Rape BetweenSpouses: A Case forReform™, < "/

8 Family Law 8"; (1978) . /*(C.



Carol Lynn Withers, "Date Rape: When ."Nice Guys® Wonl1l Take
No for An Answer", Mademoiselle, September 1.980.

Kathleen Quenneville, "Will Rape Ever Be a Crime of the Past?
A Feminist View of Societal Factors & Rape Law Reforms",
Women S Law Forum, 9 Gol. Gate Univ. Law Rev. 581 (1978-79).

Joanne Schulman, (National Center on Women and Family Lav;, Inc.
"The Marital Rape Exemption in the Criminal Lav;", Clearinghouse
Review, Vol. 14, No. 6 (October 1980).

Sandra L. Schultz, "Marital Exemption to Rape: Past, Present
and Future", 11 Detroit Col. Lav; Rev. 261 (Summer 1978).

Jocelynne A. Scutt, "Consent in Rape: The Problem of the
Marriage Contract", 3 .Monash Univ. Law Rev. 255 (June 1977).

Marianne Stecich, "The Marital Rape Exemption"™, 52 N.Y.U.
Law "Rev. 306 (1977).

Laura X, "The Rideout Trial", August 1980; available from the
National Clearinghouse on Marital Rape, 2325 0Oak Street,
Berkeley, California 94708, $2.00 plus return stamped envelope.

STUDIES *

Pauline Bart, (Univ. of 111.) "Rape Doesn"t End with a Kiss",
Viva (June 1975).

Bergen County fNew Jersey) Advisory Commission on the Status
of Women, "Crimes of Violence Against Women"™, Spring 1977.

Julie Blackman Doron (Barnard College), "Conflict and

Violence in Intimate Relationships: Focus on Marital Rape",
Paper presented at Annual Meeting of the American Sociological
Association, /vugust 1980.

Dr. David Fir.kolhor and Kerst.i Yllo, "Forced Sex in Marriage:
A Preliminary Research Report", (March 1980), Family Violence *
Research Program, University of New Hampshire.

Dr. Irene Frieze, "Causes and Consequences of Marital K.tpo",
Paper presented at Annual Meeting of American Psychological a
NAssociation, September 1980. (For full listing of Dr. Frieze"
studies, please write to: Dr. Irene Frieze, Dept, of Psychology
University of Pittsburgh, Pittsburgh, Pennsylvania 15260).

Richard Gelles (Univ. of Rhode Island), "Power, Sex and
Violence: The Case of Marital Rape"™, Paper presented at Annual.
Meeting of Western Social Science Association (April 1976).

Dr. A. Nicholas Groth and Thomas S. Gary, "Marital Rape:
Forced Sex 1in Marriage"™, article to be published m Mec::cnl



Mildred D. Pagelov, Fh.D (Univ. of California, Riverside), "Does
the Law Help Battered Women? Some Research Notes", Paper”
prepared for presentation at Annual Meeting of Law & Society
Assoc., June 5-8, 1980.

Diana E.H. Russel], Ph.D (Mills College, Oakland, CA) "The
Prevalence and Impact, of Marital Rape in San Francisco",

Paper presented at Annual Meeting of American Sociological
Association, August 1980.

Linda Wolfe, "The Sexual Profile or" the Cosmopolitan Girl",
Cosmopolitan, Vol. 189, No. 3, September 1980.

*0n file with National Center on Women and Family Lav:, Inc.

/vuthors must be contacted for copies of Studies (net NCGV.TL)
because of copyrights.
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APPENDIX n

State-by-State
Information on Marital Rape
Exemption Laws

by Joanne Schulman

Staff Attorney with the National Center
on Women and Family Law, Inc,

~ A hushand's rape of his wife is not a crime in most states. This legal
right of wife rape is known as the "marital rape exemption/ and is in-

cluded in most states' rape statutes, _
There are many types of marital rape exemptions. The state-by-state

summary divides the exemptions into the following categories.

cm coir

1

Absolute Exemption. A husband can never be prosecuted for rape of his
wife so long as the parties are married. The exemption still applies
even if the parties are separated by court order. The exemption only
ends when the parties are divorced; when the man is no longer legally
the victim's husband.

Partial Exemption. A husband can be prosecuted for rape of his wife in
some circumstances. Some states allow prosecution if the rape
occurred after one spouse filed papers in court to end the marriage,
or when the parties were not living together. The event or
circumstance that ends the exemption differs from state to state.

Cohabitant Exemption. A man who is living with a woman that he is not
legally married to cannot be prosecuted for raping her. Often this
exemption is stated as a "defense,” rather than a bar to prosecution.
Thus, the district attorney may institute rape charges against the
man, but he cannot be convicted of rape if he can prove he was
living with the victim.

Voluntary Social Companion Exemption. This exemption may apply to
husbands, cohabitants and social companions (i.e., dates). There is no
requirement that the rapist live or have lived with the victim. Most
states that have this type of exemption require that there have been
past voluntary sexual relations between the defendant and victim in
order for the exemption to apply. However, West Virginia does not

require any past sexual activity.
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CATICOKY
5 Silent Statute. The Uw does not mention whether husbands may or may

no*, be prosecuted for rape of their wives. Jt has been assumed, untH
recently, that husbands could net be prosecuted because of Hale's
alleged "common law" marital rape exemption. However, recent
lawsuits in New Jersey, Massachusetts and Florida have held that no
"common law" exemption exists. Thus, it is not clear if husbands can
be prosecuted for marital rape in these "silent" states. Whether
marital rape is a crime in these states will depend on future judicial
decision, or legislative interpretation of the statutes.

Ac Ezmptim The marital rape exemption has been abolished, husbands can be
charged with rape of their wives in all or most cases.

Kape Degrtes In some states, there are different "types™ of rape, murder, assault, etc
In most states, the criminal laws punish rape more or less severely
depending on the circumstances of the rape (e.g., whether a weapon
was used; age, mental and/or physical condition of the victim;
whether the assualt involved illegal sexual penetration, conduct,
contact or use of a foreign object). These differences in the law are
called "degrees." It is not possible to pve a uniform definition for
each "degree" as each state bases its rape degrees on different factors,
(The fact that the marital rape exemption may apply in some rape
degrees and not others has political and practical significance. The
law is saying that it will tolerate certain violence by husbhands against
their wives that it will not tolerate between strangers. Practically, the
different application of the exemption, based on the degree of rape
charged, may decide whether marital rape cases will ever be
prosecuted or what, if any, penalty will be imposed.)

Gmirr-Nmhal Traditionally, the law defined rape as a crime only men could commit.

Statutes Thus, only husbands were granted the "immunity" or protection of
the marital rape exemption. Today, many states have rewritten their
laws in gender-neutral terms. Under these new rape laws, women can
also be prosecuted for rape and the immunity granted under the
marital rape exemption is extended to both spouses. The following
chart does not incorporate these gender-neutral changes since it is
intended to reflect reality rather than pure 'legalese.”

These categories are general, and states may fall into more than one
category. In addition, considerable legislation and litigation has been oc-
curring over the last two years, and therefore the following chart only re-
flects the law as of July 1,1981.

STATT CATiooay STAfJS OF MARTIAL *AK LAW OTATIOM*
Alabama J,J Husbands and cohabitors Title J3A-6-60(4),
can nrtVT be charged 13A-6-61

with rape of m.te.

Alaska 2 Husband can only be Stat i tJ.41.443(a)
charged with rape of
wife if parties were liv-
ing apart ct he caused

'The citation! are included so inieresled teaderi can more casi'y obtain lull details ol these
laws.



STATE

Arizona

Arkansas

California

Colorado

Coonpcticut

Delaware

District of
Columbia

Florida

Georgia

CATIOOtY

No Exemption

No Exemption
to Fint-Degree
Rope; 1 J

2.4

No Exemption

APPENDIX n

STATUS O " UAJLTTAL SATE LAW
severe physical injury
(besides the rape).

Husband cannot be
charged with wife tape
while parties are living
together.

Statute only exempts hus-
bands in statutory rape
cases. Whethe' marital
rape is a crime will de-
pend on judicial deci-
sion or legislative
interpretation of "com-
mon law" exemption.

Husband can be charged
with crime of "spousal
rape." Thirty-day re-
porting requirement.

Husband cannot be
charged with rape of
wife while parties live
together.

Spouse/cohabitors eon be
charged with first
degree rape; marital and
cohabitor exemption for
all other sexual assaults.

"Voluntary social com-
panion" of victim can-
not be charged with
first degree rape; this
may exempt husbands,
rohabitort and "dates,"
Cohabitors (and spouses
living together) cannot
be charged with rape of
mate.

Not known if "common
law" exemption applies,
making marital rape le-
gal.

Husbands can be charged
with rape of wife, the
same as a stranger. (Slate
V. Lorry Smith)

Statute only exempts hus-
bands in statutory rape
cases. Marital rape may
be legal under "common
law" exemption; will

CITATIONS *

R.s. 4 13-140.1-06

stat. 441-180

Pen. C. 4 26:

Re. 4 18-3-409

Pen. Code 4 53a.67(b),
as amended by H.B.

5347

p.c.A. U 761-764,

R

R.s.D.c. 4 33-2801

s.A. 4794 011

c.A. 436.3001, 3018

"The citations are included to inirrrtird leaders can more easily obtain full details of these

lawt,
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STATS CATTGORY
Hawaii
Idaho 2
Ilinois 1
Indiana
lowa No Exrmplion

Rap<: J

Kansas 1
Kentucky 2
Louisiana 2

APPENDIX n

STATUS Of MAJUTAL RATI LAW
depend on judicial ded-
sion or legislative inter-
pretation of statute.

"Voluntary social com-
panion" of victim can-
not be charged with
forcible (first degree)
rape; this may exempt
husbands, cohabitors
and "dates." Husbands
cannot be charged with
"lesser" sexual assaults
of wife while parties are
living together.

Husband cannot be
charged with rape of
wife unless parties have
been living apart at least
180 days or legal action
for divorce or reparation
started (petition filed).

Husband can nroer be
charged with rape of
wife.

Husbands cannot be
charged with rape of
wife unless parties live
apart and court action
for separation or divorce
started (petition filed).

Husbands can be charged
with firrt and second
degree rape of wife.
Husbands and cohabi-
tors cannot be charged
with third degree sexual
abuse of mate.

Husband can nrver be
charged with rape of
wife.

Husbands and cohabitors
cannot be charged with
rape of spouse unless
court order of separa-
tion.

Husband cannot be
charged with rape of
wife unless court order
of separation.

OTANnOKS'

R-s. § 107+730 to 733

c 4 18-6107

AS. Ch. 38 D 1r-r

s.A. 435-43 4y

c.A, 4705.2 to 709.4

s.A. 4 21-3503

R.s. 4510.010 (3)

R.5-A. 4 14-4]

‘The citations are included so interested readers can more easily obtain full details of these

laws.
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state

Maine

Maryland

Massachusetts

Michigan

Minnesota

Mississippi

Missouri

Montana

Nebraska

Nevada

catecoay

2,3

No Exemptions

No Exemption

2,8

2.3

No Exemption

APPENDIX n

status of masral. lurt law

Husbands and cohabitants
cannot be charged with
rape of mate while par*
ties living together.

Husband cannot be
charged with rape of
wife unless court order
of separation.

Husbands can be charged
with rape of wife same
as a stranger (no ex-
emption). (Gmmonwt*!1%t
0. Gtrctien)

Husbands cannot be
charged with rape of
wife unless par-ies live
apart and court action
for separation or divo-ce
started (petition filed).

Husbands can be charged
with rape of wife under
most circumstances.

Husband cannot be
charged with "sexual
battery” of wife unless
parties living apart. Sep-
arate "rape" statute
does nol exempt hus-
bands; unknown if mar-
ital rape is a crime.

Husband cannot be
charged with rape of
wife unlrss court order
of separation.

Husbands/cohabitants
cannot be charged with
rape cf mate while par-
ties are living together.

Husband can be charged
with rape of wife the
same as a stranger.

Husbands cannot be
charged with rape of
wife unless parties live
apart and court action
for sepaiation or divorce
started (petition filed).

CTTATIOWS

R.S-A. Title 17A 4 251
252

A.C. 427-464D

A.L Ch. 265 422; Ch.
277 539

M.S.'i.C.C. Ch. 23 §
2340

S.A. $609.349

McA 497-3-95 to
103, (Supp. 1980)

AS. 4566.010:2

R.C. 4 45-5-306

R.S. 428-319, 320

Rs. 4200373

The dljtiom are included to interested readers can more easily obtain full deutil of these
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STATE CATSCORY
New Hampshire No Ejcr.pUm
New Jersey No EzrmpHm
New Mexico 2 3
New York

North Carolina

North Dakota

Ohio

Oklahoma
No Ezraption

Oregon

Pennsylvania

APPENDIX n

STATU.. OF UAXTTAL 1ATI LAW

Husband can be charged
with rape of wife under
most circumstances.

Husbands tan be charged
with jape of wife, same
as a stranger (no ex*
eruption).

Husbands/cohabitants
cannot be charged with
rape of their mates un-
less parties living apart
or legal action for di-
vorce or separation
started (petition filed).

Husband cannot be
charged with rape of
wife unless court order
of separation.

Husband cannot be
charged with rape of
wife unless court order
of separation or spouses
living apart pursuant lo
written agreement.

Husbands cannot be
chargeo with rape of
wife unless court order
of separation.

Husband “annot be
charged with rape of
wife unless parties live
apart and court actiu.i
started (petition filed)
or written separation
agreement entered into.

Husband can never be
charged with rape of
wife.

Husbands can be charged
with rape of wife same
as a stranger.

Husbands/cohabitants
cannot be charged with
rape of mates unless par-
ties living apart or writ-
ten separation
agreement entered into.

CTATIONS

RSA 6ja-A:j (H.B.
ji6, effective 8/8i)

s-A. 3 3c:id-j)

stat. { 30-9-10, jj

Pen. L { 130.00

G.5. D 14-27.8

c-a. ¢ 12.1:30+01, o2,
0}

oRC {3907.01, 03

S.A. Title 31 i nil

R.S. i 163.305

S.A. Title 18 t 3103

’The citations are .nduded tO interested readers can more easily obtain full details of these

laws.



STATE
Rhode Island

South Carolina

South Dakota

Tennessee

Texas

Utah

Vermont

.irpnia

Washington

West Virginia

Wisconsin

Wyoming

CATEGORY

3 4

ATPEKDDC H

STATUS OF MAUTAI RATE LAW

Husband cannot be
charged with rape of
wife unleu court order
of separation.

Husband cannot be
charged with rape of
wife unka court order
of separation.

Husband can never be
charged with rape of
wife.

Husband cannot be
charged with rape unless
court action for divorce
or separation started
(petition filed).

Husbands and cohabitor
can never be charged
with rape of wife/mate.

Husband cannot be
charged with rape of
wife unless court order
of separation.

Husband can never be
charged with rape of
wife.

Unknown if marital rape
is a crime.

Husband car never be
charged wtith rape of
wife.

Husbands ar-i cohabitants
can nrvrr be charged
with rape of mate,
"Voluntary social com-
panion" cannot be
charged with 1st degree
sexual assiult (date-rape
exemption).

Husband caitnot be
charged with rape of
wife unles.: parties live
apart and court action
for divorce or separation
started (petition filed).

Husband cannot be
charged with rape of
wife unleis court order
of separation.

38!

OTATIOWS*
G.L {12-37->

C. { 16-3-658

C.lLA. t 22-22-1

C.A. { 39-3702

{21-02(a) $ 21-12

Crim. C.A. $76-5-402,
407

S.A. Title 13 § 3-52

Code 18.2-61, ft seq,
(effective 7/1/81)

R.C.A. Ch. 9A"t4-oio,
el seq. (Supp., |975>)

Code J 61-8B-1

S.A. {940.223(6)

S.A. i 6-4-307

*The citations ate included 10 interfiled readers can more easily obtain full details of these

lawi.
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LEGISLATIVE AFFAIRS AGENCY

M EMO RAN D UM June 2, 1933

SUBJECT: Single subject rule
(CSSB 74 (Judiciary))

TO: Senator Bill Ray
Chairman, Senate Judiciary Committee

FROM: : Keith B. Levy
Legislative Counsel

I have prepared the committee substitute to SB 74 as
requested. In my opinion this committee substitute creates
a probable violation of the single subject rule.

The single subject rule 1is contained in section 13,
Article 11, Constitutior of the State of Alaska which
provides:

SECTION 13. Every bill shall be confined to one sub-—
ject unless it is an appropriation bill or one codi—
fying, revising, or rearranging existing laws. Bills
for appropriations shall be confined to appropriations.
The subject of each bill shall be expressed in the
title. The enacting clause shall be: "Be it enacted
by the Legislature of the State of Alaska."

The primary aim of the rule has been stated by our court to
be restraint of the log-rolling process in the legislature
and describes log-rolling as deliberately inserting 1in one
bill several dissimilar or incongruous subjects in order to
secure the necessary support for passage of the measure.
Suber v. Alaska State Bond Committee, 414 P.2d 546 (1966).

The test which broadly stated:

"Ultimately the decision in cases of this kind must be

made on a basis of practicality and reasonableness. In
determining whether a bill is confined to one subject
we agree with the statement:



Senator Bill Ray
Page 2
June 2, 1983

All that is necessary 1is that the act should
embrace some one general subject; and by this 1is
meant, merely, that all matters treated of should
fall under some one general 1idea, be so connected
with or related to each other, either logically or
in popular understanding, as to be parts of, or
germane to, one general subject.""

was adopted in Gellert v. State, 522 P.2d 1120 (Alaska
1974), and has been quoted in each subsequent case in point
in Alaska with approval. It is therefore well settled that
this broad language 1is the standard against which compliance
with the single subject rule is to be tested.

I can see no relationship between sex crimes and the
exception to sex-neutral pronouns in AS 11 and AS 12 which
are logically or in popular understanding so connected or
related to each other as to be part of one general subject.

Basically, this constitutional deficiency would jeopardize
prosecution of any crime set out in this bill because the
enactment of the bill would be invalid.

KBLrljb
23/008
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COMMENTARY AND SECTIONAL ANALYSIS
FOR CSSB 74 (JUDICIARY)

Section 1. AS 11.41.420, Sexual Assault in the Second Degree.
This section does two things. It amends the current

Sexual Assault in the Second Degree statute to define the crime
as "sexual contact with another person without consent of that

person." The amended language 1is consistent with that used 1in
the Sexual Assault in the First Degree statute,, which prohibits
sexual penetration without consent. Under the current Sexual

Assault in the Second Degree law the prosecutor must prove that
the victim was "coerced" to submit to the sexual contact by the
express or implied threat of imminent death, 1imminent physical
injury, or imminent Kkidnapping. Technically, 1if a defendant
physically foices a person to have sexual contact with hinm,
rather than coercing the victim through the use of threats, the
defendant has not committed Sexual Assault in the Second

Degree. The amended language establishes that any sexual con-—
tact with a person without that person®s consent is a class B
felony.

The second change which this section makes is to
raise the current clast! C felony offense of Sexual Assault 1in
the Third Degree, penetration with a person who 1is suffering
from a mental defect or 1is incapacitated, to Sexual Assault in
the Second Degree, a class D felony (punishable by up to ten
years in prison) . The Jlanguage describing the crime has not
been altered.

Section 2. This section adds three new statutes to the
Criminal Code, as described below.
AS 11 .41 .434 , Sexual Abuse of a Minor In the First Degree,.

This section creates a new classification -~>f offense,

Sexual Abuse of a Minor 1in the First Degree. The section pro—
hibits a person 16 years of age or older fron engaging in sex—
ual penetration with a person who 1is under the age ofl13. It

also prohibits a person 18 years of age or older from engaging
in sexual penerration with a person under 13 v/ho is entrusted
to the adult®s care by authority of law or 1is his son cr daugh—
ter, including illegitimate or adopted children and step-
children.

Basically, this provision takes conduct which is cur—
rently labelled Sexual Assault in the First Degree (subsections
(@A 3 and (@ (@) of present AS 11.41.410) and moves ir. to a
new section entitled Sexual Abuse of a Minor in the Frrst
Degree. The conduct 1is re-classified from an unclassified to a

glass A felony level; it carries a maximum sentence of up to 20
. g



years in prison, and a presumptive term of five years upon con-—
viction for a first offense. Forcible sexual penetration of
any person, including a child, would continue to be punishable
as Sexual Assault in the First Degree, an unclassified felony.

AS 11.41.436, Sexual Abuse of a Minor in the Second Degree.

This section creates a new classification of crime,
Sexual Abuse of a Minor in the Second Degree. It includes all
three types of conduct now prohibited in the Sexual Abuse of a
Minor statute (AS 11.41.440), but raises the classification of

the crime from a C to a B Tfelonylevel. In subsection @ @
the requirement that the defendant be atleast three years
older than the victim has been added. This language would

exempt from prosecution those teenagers who have <consensual
sexual relations with other teens near their own age (a 17-
year-old boy and his 15-year-old girlfriend, for example).

Paragraph 3 creates a new offense to address an omis—
sion 1in existing law. Under current law, sexual contact by a
parent or guardian with his own child 1is a crime only 1if the
child is wunder 13 (a class C felony) or under 16 (a class A
misdemeanor). Fondling of a child"s genitals or breasts by a
parent is a serious violation of the trust and authority rela—
tionships within a family, and isoften the precursor of a more
serious assault. Existing law inthis area 1is not sufficiently
serious nor comprehensive. This provision extends the protec—
tion of the law to all children under age 18, and raises the
classification of the conduct to a B felony level, punishable
by up to ten years in prison.

AS 11.41.438, Sexual Abuse of a Minor in the Third Degree.

This section creates a new classification of offense
entitled Sexual Abuse of a Minor in the Third Degree. Basi —
cally, this 1is the current Contributing to the Delinquency of a
Minor statute (AS 11.51.130(a)(4)) raised from 1its present
classification as an A misdemeanor to a class C felony level.
Class C felonies are punishable by up to five years in prison.

The contributing statute now applies to defendants
who are ,19 years of age or older. The threshold age 1in this
provisiok has been dropped to 16 to b/ consistent with the
other sexual abuse provisions, but the requirement that there
be at least a three year age difference between the defendant
and the victim excludes consensual sexual contact between teen—
agers of approximately the same age.



Section 3. AS 11.41.440, Sexual Abuse of a Minor in the Fourth
Degree.

This section creates a new provision to address a
problem which has arisen under the present sexual assault laws.
Virtually all of the statutes which deal with sexual offenses
against children require that the actor be 16 years of age or
older. Unfortunately, prosecutors and social workers have dis—
covered numerous 1instances where an older child has sexually
mistreated a much younger child, often while; "babysitting" the
younger child. This section prohibits all sexual contact or
penetration between a child under 16 and another child who is
three or more years younger, and makes such contact a class A
misdemeanor.

The three year age difference requirement is included
to ensure that a child who engages 1in sexual play with another
child of approximately the same age may not be charged with a

crime. Such behavior may, 1in some circumstances, be cause for
parental concern, but it is not generally considered appropri—
ate or useful to classify it as a crime. The purpose of making

it a misdemeanor for a child to prey upon a much younger child
is to establish the violation of a law which would allow inter—
vention by the juvenile courts or social service workers. This
intervention could be important; studies of adult sexual of—
fenders indicate that many convicted offenders began to commit
sexual assaults in their early teen years. Early 1identifica—
tion and treatment of juvenile sexual offenders may ultimately
decrease the number of adult offenders.

Section 4. AS 11.41.460, Indecent Exposure.

This section creates a new crime entitled Indecent
Exposure, which is the intentional exposure of a person™ geni—
tals, buttock, anus or female breast to another person with
reckless disregard for the offensive, insulting or frightening
effect that the exposure that might have on the other person.
Under current law this conduct 1is Disorderly Conduct, a class 1B
misdemeanor offense with a maximum penalty of cen days in jail.

Some recent studies indicate that it is not uncommon
for sex offenders to begin their assaultive behavior by expos—
ing themselves to young children, and to gradually increase the
seriousness of their conduct to sexual contact or penetration.
Current law treats sexual exposure, especially to ycung chil—
dren, much too leniently. This section raises the classifica—
tion of Indecent Exposure to an A misdemeanor level (maximum
sentence of one year) 1if the object of the exposure is a child
under the age of 16. The offense remains a B misdemeanor
(maximum sentence of 90 days in jail) if the witness to the
exposure 1is an adult.



Section 5. AS 11.41.470, Definitions.

This section amends the definition of "without con-—
sent” to remove the requirement that the death or kidnapping
with which the defendant threatens the victim be "imminent".
Threats to inflict harm of this magnitude are inherently coer—
cive, and the prosecution should not have to prove exactly when
the defendant intended to cause the death or kidnapping. A
threatened physical injury must still be "imminent"” to fit
within the definition.

Section 6. AS 12.10.020, Specific Time Limitation.

This section creates an exception to the general five
year statute of limitations for prosecution for a crime
(AS 12.10.010). IT the five year limitation period has
expired, this provision would allow prosecution for a sexual
offense against a <child to be commenced within one year after
the child reaches the age of 16, or reports thecrime to a law
enforcement officer, whichever occurs first. In no case will
the period of Ilimitation be extended by more than five years,
however.

This change 1is necessary because sexual offenses
against young children (especially intrafamilial abuse) are
frequently not discovered until the child reaches sufficient
maturity to realize the wrongfulness of the conduct and to
identify those adults to whom the <conduct may safely be
reported. A child of 12, 13 or 14 will often report for the
first time sexual abuse which has been occurring since he or
she was 4 or 5 years old. While the most recent assaults may
be prosecuted, these offenses may be classified as less serious
than the earlier ones, because of the child"s older age. In
those situations where the sexual abuse has be ~n a continuing
course of conduct: which spans several years ofa child"s life
the trier of fact shouldbe entitled to reach and consider all
aspects of the adult"s conduct.

Sections 7 and 8. AS 01.05.031(c), Use of Personal Pronouns.
In 1982 the legislature passed ch. 58, SLA 1982,

which required the revisor of statutes to alter the language of
statutes to avoid the use of personal pronouns denoting mascu—

line or feminine gender. These changes are to be made both
when new laws are enacted, and when the printed pamphlets of
statutes are scheduled for reprinting. This directive, as it

applies to the criminal code, is merely a matter of form, as
all criminal laws, 1including those relating to sexual assault
and sexual abuse of a minor, are "sex neutral."” See AS 01.10.-
050 and the Legislative Commentary to the Criminal Code.

-4 -



In many criminal statutes, 1including some amended in
this bill, the complete elimination of the use of personal pro-—
nouns cannot be accomplished without rewriting the statutes.
This rewriting raises the potential for unintentional altera-—
tion of the meaning of a provision and a change 1in the way the
law 1is interpreted by a court. There 1is a well established
rule of statutory interpretation (called the "rule of lenity")
which establishes that any ambiguity in a criminal statute must
be construed against the state and in favor of the defendant.
Criminal statutes are also subject to constitutional challenge
of the statutory language 1is vague, or fails to give clear
notice of what conduct is prohibited.

Because the elimination of persoi al pronouns accom—
plishes no substantive purpose (the code is already sex
neutral), and may cause obscurity or ambiguity in the statutory
."Language which could hamper the effective enforcement of the
laws, sections 7 and 8 of the bill amend the law to allow the
continued use of personal pronouns in Titles 11 and 12, the
Criminal Law and Criminal Procedure Codes.

Section 9. AS 18.66.900(6), Definitions

This section amends the definition of "sexual
cissault” as used 1in the violent crimes compensation law to in-—
clude the crime of UnlawfulExploitation of a Minor (making
child pornography). It alsodeletes a reference to AS 11.51.-
330(a)(4), which is repealedby this bill. The content of that
statute has been included in the newAS 11.41.438.

fection 10. Repeal ed sections.

This section repeals those statutes whose content has
been incorporated into the provisions discussed above.
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COMMENTARY AND SECTIONAL ANALYSIS
FOR CSSB 74 (JUDICIARY)

Section 1. AS 11.41.420, Sexual Assault in the Second Degree.
This section does two things. It amends the current

Sexual Assault in the Second Degree statute to define the crime
as "sexual contact with another person without consent of that

person." The amended language is consistent with that used in
the Sexual Assault in the First Degree statute, which prohibits
sexual penetration without consent. Under the current Sexual

Assault in the Second Degree law the prosecutor must prove that
the victim was "coerced"” to submit to the sexual contact by the
express or implied threat of imminent death, imminent physical
injury, or imminent Kkidnapping. Technically, if a defendant
physically forces a person to have sexual contact with him,
rather than coercing the victim through the use of threats, the
defendant has not committed Sexual Assault in the Second

Degree. The amended language establishes that any sexual con-—
tact with a person without that person®s consent is a class B
felony.

The second change which this section makes 1is to
raise the current class C felony offense of Sexual Assault in
the Third Degree, penetration with a person who 1is suffering
from a mental defect or 1is incapacitated, to Sexual Assault in
the Second Degree, a class B felony (punishable by up to ten
years in prison) . The Jlanguage describing the crime has not
been altered.

Section 2. This section adds four new statutes to the Criminal
Code, as described below.

AS 11.41.432, Sexual Abuse of a Minor in the First Degree.

This section creates a new classification of offense,
Sexual Abuse of a Minor 1in the First Degree. The section pro—
hibits a person 16 years of age or older from engaging in
sexual penetration with a person who 1is under the age of 10.
It also prohibits a person 18 years of age or older from engag—
ing in sexual penetration with a person under 10 who 1is en—
trusted to the adult"s care by authority of law or is his son
or daughter, including 1illegitimate or adopted children and
stepchildren.

Under current law, sexual ©penetration of a child
under age 13 (or under age 18 if the adult 1is the <child"s
parent, or guardian) is called Sexual Assault in the First
Degree, and is an unclassified felony. (See present
AS 11.41.410(a)(3) and (4).) This bill divides this conduct
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into two offenses entitled Sexual Abuse of a Minor in the First

or Second Degree. The classification of the offense depends
upon whether the victim is under 10 years of age, or 1is age 10
through 12. Sexual Abuse of a Minor in the First Degree
(victim under age 10) 1is an unclassified felony. It carries a

maximum sentence of up to 30 years 1in prison and a presumptive
term of eight years upon conviction for a first offense.
AS 11.41.434, Sexual Abuse of a Minor In the Second Degree.

As discussed above, this section creates a new clas—
sification of offense, Sexual Abuse of a Minor 1in the Second

Degree. The section prohibits a person 16 years of age or
older from engaging in sexual penetration with a person who 1is
age 10, 11 or 12. It also prohibits a person 18 years of age

or older from engaging 1in sexual penetration with a person age
10-18 who 1is entrusted to the adult®"s care by authority of law
or is his son or daughter, 1including illegitimate or adopted
children and stepchildren.

Basically, this provision takes a portion of the con-—
duct which is currently labelled Sexual Assault 1in the First
Degree (present AS 11.41.410(a)(3) and (4)) and moves it to
this new section entitled Sexual Abuse of a Minor 1in the Second
Degree. The conduct is re-classified from an unclassified to a
class A felony level; it carries a maximum sentence of up to 20
years 1in prison, and a presumptive term of five years upon con—
viction for a first offense.

It is important to remember that the forcible sexual
penetration of any person, including a child, would continue to
be punishable as Sexual Assault in the First Degree, an unclas—
sified felony.

AS 11.41.436, Sexual Abuse of a Minor in the Third Degree.

This section creates a new classification of crime,
Sexual Abuse of a Minor 1in the Third Degree. It includes all
three types of conduct now prohibited in the Sexual Abuse of a
Minor statute (AS 11.41.440), but raises the classification of

the crime from a C to a B felony level. In subsection (@) (O
the requirement that the defendant be at least four years older
than the victim has been added. This Jlanguage would exempt

from prosecution those teenagers who have consensual sexual
relations with other teens near their own age (a 17-year-old
boy and his 15-year-old girlfriend, for examj. Je) .

Paragraph 3 creates a now offense to address an omis—
sion in existing law. Under current law, sexual contact by a
parent or guardian with his own child 1is a crime only 1if the
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child 1is under 13 (a class C felony) or under 1Ib (a class A
misdemeanor). Fondling of a child"s genitals or breasts by a
parent 1is a serious violation of the trust and authority rela-—
tionships within a family, and is often the precursor of a more
serious assault. Existing law in this area 1is not sufficiently
serious nor comprehensive. This provision extends the protec—
tion of the 1law to all children under age 18, and raises the
classification of the conduct to a B felony level, punishable
by up to ten years in prison.

AS 11.41.438, Sexual Abuse of a Minor in the Fourth Degree.

This section creates a new classification of offense
entitled Sexual Abuse of a Minor 1in the Fourth Degree. Basi —
cally, this is the current Contributing to the Delinquency of a
Minor statute (AS 11.51.130(a)(4)) raised from its present
classification as an A misdemeanor to a class C felony level.
Class C felonies are punishable by up to five years in prison.

The <contributing statute now applies to defendants
who are 19 years of age or older. The threshold age in this
provision has been dropped to 16 to be <consistent with the
other sexual abuse provisions, bur the requirement that there
be at least a four year age difference between the defendant
and the victim excludes consensual sexual contact between teen—
agers of approximately the same age.

Section 3. AS 11.41.440, Sexual Abuse of a Minor in_the Fifth
Degree.

This section creates a new provision to address a
problem which has arisen under the present sexual assault laws.
Virtually all of the statutes which deal with sexual offenses
against children require that the actor be 16 years of age or
older. Unfortunately, prosecutors and social workers have dis—
covered numerous instances where an d.der child has sexually
mistreated a much youngei child, often while "babysitting" the
younger child. This section prohibits all sexual contact or
penetration between a child under 16 and another child who is
three or more years younger, and makes such contact a class A
misdemeanor.

The three year age difference requirement is included
to ensure that a child who engages in sexual play with, another
child of approximately the same age may not be charged with a

crime. Such behavior may, 1in some circumstances, be cause for
parental concern, but it is not generally considered appropri—
ate or useful to classify it as a crime. The purpose of making

it a misdemeanor for a child to prey upon a much younger child
is to establish the violation of a Jlaw which would allow
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intervention by the juvenile courts or social service workers.

This 1intervention could be 1important; studies of adult sexual

offenders indicate that many convicted offenders began to com-—
mit sexual assaults 1in their early teen years. Early identifi—
cation and treatment of. juvenile sexual offenders may ultimate —
ly decrease the number of adult offenders.

Section 4. AS 11.41.46C, 1Indecent Exposure.

This section creates a new crime entitled Indecent
Exposure, which 1is the intentional exposure of a person®s geni—
tals, buttock or ar.us to another person with reckless disregard
for the offensive, 1insulting or frightening effect that the
exposure that might have on the other person. Under current
law thisconduct 1is Disorderly Conduct, a class E misdemeanor

offense with a maximum penalty of ten days in jail. (The cur —
rent disorderly conduct statute also prohibits the intentional
exposure of the female breast; this bill deletes that

language.)

Some recent studies indicate that it is i.ot uncommon
for sex offenders to begin their assaultive behavior by expos—
ing themselves to young children, and to gradually increase the
seriousness of their conduct to sexual contacc or penetration.
Current law treats sexual exposure, especially to young chil—
dren, much too leniently. This section raises the classifica—
tion of Indecent Exposure to an A misdemeanor level (maximum
sentence of one year) 1if the object of the exposure is a child
under the age of 16. The offense vremains a B misdemeanor
(maximum sentence of 90 days in jail) 1if the witness to the
exposure 1is an adult.

Section 5. AG 11.41.470, Definitions.

This section amends the definition of "without con—
sent” to remove the requirement that the death or kidnapping
with which the defendant threatens the victim be "imminent".
Throats to inflict harm of this magnitude are 1inherently coer —
cive, and the prosecution should not have to prove exactly when
che defendant intended to cause the death or kidnapping. A
threatened physical 1injury must still be "imminent" to fit
within the definition.

Section 6. AS 12.10.020, Specific Time Limitation.

This section creates an exception to the general live
year statute of limitations for prosecution for a crime
(AS 12.10.010). If the five year limitation period has

expired, this provision would *"_.low prosecution for a sexual
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offense against a child to be commenced within one year affr-~
the child reaches the age of 16, or reports the crime to a
enforcement officer, whichever occurs first. In no case w.iXx
the period of limitation be extended by more than five years,
however.

This change 1is necessary because sexual offenses
against young <children (especially intrafam.ilial abuse) are
frequently not discovered until the child reaches sufficient
maturity to realize the wrongfulness of the conduct and to
identify those adults to whom the conduct may safely be
reported. A child of 12, 13 or 14 will often report for the
first time sexual abuse which has been occurring since he or
she was 4 or 5 years old. While the most recent assaults may
be prosecuted, these offenses may be classified as less serious
than the earlier ones, because of the child"s older age. In
those situations where the sexual abuse has been a continuing
course of conduct which spans several years of a child"s life
the trier of fact should be entitled to reach and consider all
aspects of the adult"s conduct.

Section 7. AS 12 .55.125 (i), Sentences of Impr j.sonment for Felonies.

This section amends existing penalty provisions to
conform to the change in the title of the offense described in
new AS 11.41.432, Sexual Abuse of a Minor 1in the First Degree.
Under current Jlaw this conduct is labelled Sexual Assault in
tiie First Degree and is included in AS 11.41.410(a)(3) and (4).

Sections 8 and 9. AS 01.05.031(c), Use of Personal Pronouns.

In 1982 the legislature passed <ch. 58, SLA 1982,
which required the revisor of statutes to alter the language of
statutes to avoid the use of personal pronouns denoting mascu—

line or feminine gender. Thesa changes are Lo be made both
when new Jlaws \re enacted, and when the printed pamphlets of
statutes are scheduled for reprinting. This directive, as it

applies to the criminal code, 1is merely a matter of form, as;
all criminal 1laws, including those relating to sexual assault
and sexual abuse of a minor, are "sex neutral."” See AS 01.10.-
050 and the Legislative Commentary to the Criminal Code.

In many criminal statutes, including some amended in
this bill, the complete elimination of the use of personal pro-—
nouns cannot be accomplished without rewriting the statutes.
This rewriting raises the potential for unintentional altera-—
tion of the meaning of a provision and a change 1in the way the
lawv/ is interpreted by a court. There 1is a well established
rule of statutory interpretation (called tire "rule of lenity")
which establishes that any ambiguity in a criminal statute must
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be construed against the state and in favor of the defendant.
Criminal statutes are also subject r.o constitutional challenge
of the statatory language is vague, or fails to give clear
notice of what conduct is prohibited.

Because the elimination of personal pronouns accom—
plishes no substantive purpose (the code is already sex
neutral), and may cause obscurity or ambiguity in the statutory
language which could hamper the effective enforcement of the
laws, sections 7 and 8 of the bill amend the law to allow the
continued use of personal pronouns in Titles 11 and 12, the
Criminal Law and Criminal Procedure Codes.

Section 10. AS 18.66.900(6), Definitions

This section amends the definition of "sexual
assault” as used in the violent crimes compensation law to in—
clude the crime of Unlawful Exploitation of a Minor (making
child pornography). It also deletes a reference to AS 11.51.-
130(a)(4), which 1is repealed by this bill. The content of that
statute has been included in the new AS 11.41.438.

Section 11. Repealed sections.

This section repeals those statutes whose content has
been incorporated into the provisions discussed above.



COMMENTARY AND SECTIONAL ANALYSIS
FOR CSSD 74 (JUDICIARY)

Section 1. AS 11.41.420, Sexual Assault in the Second Degree.
This section does two things. It amends the current

Sexual Assault in the Second Degree statute to define the crime
as "sexual contact with another person without consent of that

person." The amended language 1is consistent with that used in
the Sexual Assault in the First Degree statute, which prohibits
sexual penetration without consent. Under the current Sexual

Assault in the Second Degree law the prosecutor must prove that
the victim was "coerced™ to submit to the sexual contact by the
express or implied threat of imminent death, 1imminent physical
injury, or imminent: Kkidnapping. Technically, 1if a defendant
physically forces a person to have sexual contact with hinm,
rather than coercing the victim through the use of threats, the
defenc”nt has not committed Sexual Assault in the Second

Degree. The amended language establishes that any sexual con-—
tact with a person without that person®s consent is a class E
felony.

The second change which this section makes is to
raise the current class C felony offense of Sexual Assault in
the Third Degree, penetration with a person who is suffering
from a mental defect or is incapacitated, to Sexual Assault in
the Second Degree, a class D felony (punishable by up to ten
years 1in prison). The 1language describing the crime has not
beer, altered.

Section 2. This section adds four new statutes to the Criminal
Code, as described below.

AS 11.41.432, Sexual Abuse of a Minor in the First Degree.

This section creates a new classification of offense,
Sexual Abuse of a Minor in the First Degree. The section pro—
hibits a person 16 years of age or older from engaging 1in
sexual penetration with a person who 1is under the age of 10.
It also prohibits a person 18 years of \ge or older from engag—
ing in sexual penetration with a person under 10 who 1is en—
trusted to the adult®s care by authority of law or 1is his son
or daughter, including 1illegitimate or adopted children and
stepchildren.

Under current law, sexual penetration of a child
under age 13 (or under ago 18 if the adult is the child"s
parent or guardian) is called Sexual Assault in the First
Degree, and is an unclassified felony. (See present
AS 11.41.410(Ca)(3) and (@).) This bill divides tnis conduct
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into two offenses entitled Sexual Abuse of a Minor in the First

or Second Degree. The classification of the offense depends
upon whether the victim is under 10 years of age, or is age 10
through 12. Sexual Abuse of a Minor in the First Degree
(victim under age 10) 1is an unclassified felony. It carries a

maximum sentence of up to 30 years 1in prison and a presumptive
term of eight years upon conviction for a first offense.
AS 11.41.434, Sexual Abuse of a Minor In the Second Degree.

As discussed above, this section creates a new clas—
sification of offense, Sexual Abuse of a Minor in the Second

Degree. The section prohibits a person 16 years of age or
older from engaging in sexual penetration with a person who 1is
age 10, 11 or 12. It also prohibits a person 18 years of age

or older from engaging in sexual penetration with a person age
10-18 who 1is entrusted to the adult®s care by authority of law
or is his son or daughter, including 1illegitimate or adopted
children and stepchildren.

Basically, this provision takes a portion of the con-—
duct which 1is currently labelled Sexual Assault 1in the First
Degree (present AS 11.41.410(a)(3) and (4)) and moves it to
this new section entitled Sexual Abuse of a Minor in the Second
Degree. The conduct is re-classified from an unclassified to a
class A felony level; it carries a maximum sentence of up to 20
years 1in prison, and a presumptive term of five years upon con-—
viction for a first offense.

It is important to remember that the forcible sexual
penetration of any person, including a child, would continue to
be punishable as Sexual Assault in the First Degree, an unclas—
sified felony.

AS 11.41.436, Sexual Abuse of a Minor in the Third Degree.

This section creates a new classification of crime,
Sexual Abuse of a Minor in the Third Degr >e. It includes all
three types of conduct now prohibited in tne Sexual Abuse of a
Minor statute (AS 11.41.440), but raises the classification of

the crime from a C to a B felony level. In subsection (@) (1)
the requirement that the defendant be at least four years older
than the victim has been added. This language would exempt

from prosecution those teenagers who have consensual sexual
relations with other teens near their own age (a 17-year-old
boy and his 15-year-old girlfriend, for example).

Paragraph 3 creates a new offense to addresr- an omis—
sion 1in existing law. Under current law, sexual cont. ot by a
parent or guardian ,.ith his own child is a crime only if the
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child 1is under 13 (a class C felony) or under 16 (a class A
misdemeanor). Fondling of a child"s genitals or breasts by a
parent 1is a serious violation of the trust and authority rela—
tionships within a family, and is often the precursor of a more
serious assault. Existing law in this area is not sufficiently
serious nor comprehensive. This provision extends the protec—
tion of the law to all children under age 18, and raises the
classification of the conduct to a B felony level, punishable
by up to ten years 1in prison.

AS 11.41.438, Sexual Abuse of a Minor in the Fourth Degree.

This section creates a new classification of offense
entitled Sexual Abuse of a Minor 1in the Fourth Degree. Basi —
cally, this is the current Contributing to the Delinquency of a
Minor statute (AS 11.51.130(a)(4)) raised from 1its present
classification as an A misdemeanor to a class C felony level.
Class C felonies are punishable by up to five years 1in prison.

The contributing statute now applies to defendants
who are 19 years of age or older. The threshold age in this
provision has been dropped to 16 to be consistent with the
other sexual abuse provisions, but the requirement that there
be at 1least a four year age difference between the defendant
and the victim excludes consensual sexual contact between teen—
agers of approximately the same age.

Section 3. AS 11.41.440, Sexual Abuse of a Minor 1in the Fifth
Degree.

This section creates a new provision to address a
problem which has arisen under the present sexual assault laws.
Virtually all of the statutes which deal with sexual offenses
against children require that the actor be 16 years of age or
older. Unfortunately, prosecutors and social workers have dis—
covered numerous 1instances where an older child has sexually
mistreated a much younger child, often while "babysitting" the
younger child. This section prohibits all sexual contact or
penetration between a child under 16 and another child who is
three or more years younger, and makes such contact a class A
misdemeanor.

The three year age difference requirement is included
to ensure that a child who engages 1in sexual play with another
child of approximately the same age may not be charged with a

crime. Such behavior may, 1in some circumstances, be cause for
parental concern, but it is not c¢c nerally considered appropri—
ate or useful to classify it as a crime. The purpose of making

it a misdemeanor for a child to prey upon a much younger child
is to establish the violation of a law which would allow
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intervention by the juvenile courts or social service workers.

This intervention could be 1important; studies of adult sexual

offenders indicate that many convicted offenders began to com—
mit sexual assaults in their early teen years. Early identifi—
cation and treatment of juvenile sexual offenders may ultimate —
ly decrease the number of adult offenders.

Section 4. AS 11.41.460, Indecent Exposure.

This section creates a new crime entitled Indecent
Exposure, which 1is the intentional exposure of a person®s geni—
tals, buttock or anus to another person with reckless disregard
for the offensive, insulting or frightening effect that the

exposure that might have on the other person. Under current
law this conduct 1is Disorderly Conduct, a class B misdemeanor
offense with a maximum penalty of ten days 1in jail. (The cur —

rent disorderly conduct statute also prohibits the intentional
exposure of the female breast; this bill deletes that
language.)

Some recent studies indicate that it is not uncommon
for sex offenders to begin their assaultive behavior by expos—
ing themselves to young children, and to gradually 1increase the
seriousness of their conduct to sexual contact or penetration.
Current lav; treats sexual exposure, especially to young chil—
dren, much too leniently. This section raises the classifica—
tion of Indecent Exposure to an A misdemeanor Jlevel (maximum
sentence of one year) if the object of the exposure 1is a child
under the age of 16. The offense remains a B misdemeanor
(maximum sentence of 90 days in jail) if the witness to the
exposure is an adult.

Section 5. AS 11.41.470, Definitions.

This section amends the definition of "without con—
sent”™ to remove the requirement that the death or kidnapping
with which the defendant threatens the victim be ™imminent".
Threats to inflict harm of this magnitude are inherently coer—
cive, and the prosecution should not have to prove exactly when
the defend;nt intended to cause the death or kidnapping. A
threatened physical injury must still be "imminent"™ to fFfit
within the definition.

Section 6. AS 12.10.020, Specific Time Limitation.

This section creates an exception to the general five
year statute of limitations for prosecution for a crime
(AS 12.10.010). If the five year limitation period has
expired, this provision would allow prosecution for a sexual
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offense against a child to be commenced within one year after
the child reaches the age of 16, or reports the crime to a law
enforcement officer, whichever occurs first. In no case will
the period of limitation be extended by more than five years,
however.

This change 1is necessary because sexual offenses
against young children (especially intrafamilial abuse) are
frequently not discovered until the child reaches sufficient
maturity to realize the wrongfulness of the conduct and to
identify those adults to whom the conduct may safely be
reported. A child of 12, 13 or 14 will often report for the
first time sexual abuse which has been occurring since he or

she was 4 or 5 years old. While the most recent assaults may
be prosecuted, these offenses may be classified as less serious
than the earlier ones, because of the child"s older age. In

those situations where the sexual abuse has been a continuing
course of conduct which spans severalyears of a child"s life
the trier of fact should be entitled to reach and consider all
aspects of the adult®s conduct.

Section 7. AS 12 .55 .125(i1), Sentences of Imprisonment for Felonies.

This section amends existing penalty provisions to
conform to the change in the title of the offense described in
new AS 11.41.432, Sexual Abuse of a Minor in the First Degree.
Under current Jlaw this conduct is labelled Sexual Assault in
the First Degree and is included in AS 11.41.410(a)(3) and (4).

Sections 8 and 9. AS 01.05.031(c), Use of Personal Pronouns.
In 1982 the legislature passed ch. 58, SL7v 1982,

which required the revisor of statutes to alter the language of
statutes to avoid the use of personal pronouns denoting mascu—

line or feminine gender. These <changes are to be made both
when new laws are e fcctcd, and when the printed pamphlets of
statutes are scheduled for reprinting. This directive, as it

applies to the criminal code, is merely a matter of form, as
all criminal laws, 1including those relating to sexual assault
and sexual abuse of a minor, are '"sex neutral." See AS 03.10.-
050 and the Legislative Commentary to the Criminal Code.

In many criminal statutes, 1including some amended in
this bill, the complete elimination of the use of personal pro—
nouns cannot be accomplished without rewriting the statutes.
This rewriting raises the potential for unintentional altera-—
tion of the meaning of a provision and a change in the way the
law is interpreted by a court. There 1is a well established
rule of statutory interpretation (called the "rule of lenity")
which establishes that any ambiguity in a criminal statute must
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be construed against the state and 1in favor of the defendant.
Criminal statutes are also subject to constitutional challenge
of the statutory language 1is vague, or Tails to give clear
notice of what conduct is prohibited.

Because the elimination of personal pronour accom—
plishes no substantive purpose (the code is al iv sex
neutral.) , and may cause obscurity or ambiguity m the statutory
language which could hamper the effective enforcement of the
laws, sections 7 and 8 of the bill amend the law to allow the
continued use of personal pronouns in Titles 11 and 12, the
Criminal Law and Criminal Procedure Codes.

Section 10. AS 18.66. 900(6), Del \nitions

This section amends the definition of "sexual
assault™ as used in the violent crimes compensation law to in—
clude the crime of Unlawful Exploitation of a Minor (making
child pornography) . It also deletes a reference to AS 11.51.-
130(a) (@) , which is repealed by this bill. The content of that
statute has been included in the new AS 11.41_.438.

Section 11. Repealed sections.

This section repeals those statutes whose content has
been 1incorporated into the provisions discussed above.



COMMENTARY AND SECTIONAL ANALYSIS
FOR CSSB 74 (JUDICIARY)

Section 1. AS 11.41.420, Sexual Assault in the Second Degree.
This section does two things. It amends the current

Sexual Assault in the Second Degree statute to define the crime
as "sexual contact with another person without consent f that

person." The amended language 1is consistent with that ed 1in
the Sexual Assault in the First Degree statute, which pro-.ibits
sexual penetration without consent. Under the current Sexual

ault in the Second Degree law the prosecutor must prove that
victim was "coerced"™ to submit to the sexual contact by the
-ess or implied threat of imminent death, 1imminent physical
iry, or imminent Kkidnapping. Technically, 1if a defendant
"sically forces a person to have sexual contact with him,
ather than coercing the victim through the use of threats, the
defendant has not committed Sexual Assault in the Second
Degree. The amended language establishes that any sexual con-—
tact with a person without that person®s consent 1is a class B
felony.

The seccnd change which this section makes 1is to
raise the current .class C felony offense of Scxuu . Assault in
the Third Degree, penetration with a person who is suffering
from a mental defect or 1is incapacitated, to Sexual Assault in
the Second Degree, a class B felony (punishable by up to ten
years in prison) . The Jlanguage describing the crime has not
been altered.

Section 2. This section adds four now statutes to the Criminal
Code, as described below.

AS 11.41.432, Sexual Abuse of a Minor in the First Degree.

This section creates a new classification of offense,

Sexual Abuse of a Minor in the First Degree. The section pro—
hibits a person 16 years of age or older from engaging 1in
sexual penetration with a person who 1is under the age o:: 10.
It also prohibits a person 18 years of age or older from engag—
ing in sexual penetration with a person under 10 who 1is en—
trusted to the adult"s care by authority of lew or 1is his son
or daughter, including 1illegitimate or adopted children and
stepchildren.

Un lor current law, sexual penetration or a child
under ago Ili (or under age 18 if the adult is the <child"s
parent or juardian) is called Sexual Assault in the First
Degree, and is an unclassified felony. (See present
AS 11.47.410(a)(3) and (@).) This bill divides this conduct



into two offenses entitled Sexual Abuse of a Mino: 1in the First

or Second Degree. The classification of the offense depends
upon whether the victim is under 10 years of age, or is age 10
through 12. Sexual Abuse of a Minor in the First Degree
(victim under age 10) 1is an unclassified felony. It carries a

maximum sentence of up to 30 years in prison and a presumptive
term of eight years upon conviction for a first offense.
AS 11.41.431, Sexual Abuse of a Minor In the Second Degree.

As discussed above, this section creates a new clas—
sification of offense, Sexual Abuse of a Minor in the Second

Degree. The section prohibits a person 16 years of age or
older from engaging 1in sexual penetration with a person who is
age 10, 11 or 12. It also prohibits a person 18 years of age

or older from engaging 1in sexual penetration with a person age
10-18 who 1is entrusted to the adult"s care by authority of law
or is his son or daughter, 1including 1illegitimate or
children and stepchildren.

Basically, this provision takes a portion of the con—
duct which 1is currently Jlabelled Sexual Assault in the First
Degree (present AS 11.41.410(a)(3) and (4)) and moves it to
this new section entitled Sexual Abuse of a Minor in the Second
Degree. The conduct 1is re-classified from an unclassified to a
class A felony level; it carries a maximum sentence of up to 20
years in prison, and a presumptive term of five years upon con-—
viction for a first offense.

It is important to remember that the forcible sexual
penetration of any person, including a child, would continue to
be punishable as Sexual Assau ™ in the First Degree, an unclas—
sified felony.

AS 11.41.436, Sexual Abuse of a Minor in the Third Degree.

This section creates a new classification of crinme.
Sexual Abuse of a Minor 1in the Third Degree. It includes all
three types of conduct now prohibited 1in the Sexual Abuse of a
Minor statute (AS 11.41.440), but raises the classification of

the crime from a C to a B felony level. In subsection (a)(l)
the requirement that the defendant be at least four years older
than the victim has been added. This Jlanguage would exempt

from prosecution those teenagers who have <consensual sexual
relations with other teens near their own age (a 17-year-old
bey and his 15-year-old girlfriend, for example).

Paragraph 3 creates a new offense to address an omis—
sion in existing law. Under current law, sexual contact by a
parent or guardian with his own child 1is a crime only if the
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child 1is wunder 13 (a class C felony) or under 16 (a class A
misdemeanor). Fondling of a child"s genitals or breasts by a
parent 1is a serious violation of the crust and authority rela-—
tionships within a family, and is often the precursor of a more
serious assault. Existing law in this area is not "ficiently
serious nor comprehensive. This provision exten ..j protec—
tion of the 1law to all children under age 18, are raises the
classification of the conduct to a D felony level, punishable
by up to ten years in prison.

AS " . 1.438, Sexual Abuse of a Minor in the Fourth Degree.

This section creates a new classification of offense
entitled Sexual Abuse of a Minor 1in the Fourth Degree. Basi —
cally, this 1is the current Contributing to the Delinquency of a
Minor statute (AS 11.51.130(a)(4)) raised from its present
classification as an A misdemeanor to a class C felony level.
Class C felonies are punishable by up to five years 1in prison.

The <contributing statute now applies to defendants
who are 19 years of age or older. The threshold age in this
provision has been dropped to 16 to be consistent with the
other sexual abuse provisions, but the requirement that there
be at least a four year age difference between the defendant
and the victim excludes consensual sexual contact between teen—
agers of approximately the same age.

Section 3. AS 11.41.440, Sexual Abuse of a Minor 1in the Fifth
Decree.

This section creates a new provision to address a
problem which has arisen under the present sexual assault laws.
Virtually all of the statutes which deal with sexual offenses
against children require that the actor be 16 years of age or
older. Unfortunately, prosecutors and social workers have dis—
covered numerous instances where an older child has sexually
mistreated a much younger child, often while "babysitting” the
younger child. This section prohibits all sexual contact or
penetration between a child under 16 and another child who 1is
three or more years younger, and makes such contact a class A
misdemeanor.

The three year age difference requirement 1is included
to ensure that a child who engages in sexual play with another
child of approximately the same age may not be charged with a

crime. Such behavior may, 1in some circumstances, be cause for
parental concern, but it is not generally considered appropri—
ate or useful to classify it as a crinme. The purpose of making

it a misdemeanor .'0= a child to prey upon a much younger child
is to establish the wviol®" .ion of a law which would allow
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intervention by the juvenile courts or social service workers.

This intervention could be important; studies of adult sexual

offenders indicate that many convicted offenders began to com-—
mit sexual assaults in their early teen years. Early identifi—
cation and treatment of juvenile sexual offenders may ultimate —
ly decrease the number of adult offenders.

Section 4. AS 11.41.460, Indecent Exposure.

This section creates a new crime entitled Indecent
Exposure, which 1is the intentional exposure of a person®s geni—
tals, buttock or anus to another perso. with reckless disregard
for the offensive, insulting or frightening effect that the

exposure that might have on the other person. Under current
law this conduct is Disorderly Conduct, a class B misdemeanor
offense with a maximum penalty of ten days in jail. (The cur —

rent disorderly conduct statute also prohibits the intentional
exposure of the female breast; this bill deletes that
language.)

Some recent studies indicate that it is not uncommon
for sex offenders to begin their assaultive behavior by expos—
ing themselves to young children, and to gradually increase the
seriousness of their conduct to sexual contact or penetration.
Current Ilcuv treats sexual exposure, especially to young chil—
dren, much too leniently. This section raises the classifica—
tion of Indecent Exposure to an A misdemeanor level (maximum
sentence of one year) 1if the object of the exposure is a child
under the age of 16. The cffense remains j B misdemeanor
(maximum sentence of 90 days in jail) if the witness to the
exposure 1is an adult.

Section 5. AS 11.41.470, Definitions.

This section amends the definition of "without con—
sent” to remove the requirement that the death or Kkidnapping
with which the defendant threatens the victim be "imminent".
Threats to inflict harm of this magnitude are 1inherently coer—
cive, and the prosecution should not have to prove exactly when
the defendant intended to cause the death or Kkidnapping. A
threatened physical injury must still be "imminent"™ to fit
within the definition.

Section 6. AS 12.10.020, Specific Time Limitation.

This section creates an exception to the general five
year statute of limitations for prosecution for a crinme
(AS 12.10.010). If the five year limitation period has

expired, this provision would allow prosecution tor a sexual
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offense against a child to be commenced within one year after
the child reaches the age of 16, or reports the crime to a law
enforcement officer, whichever occurs first. In no case will
the pe_iod of limitation be extended by more than five years,
however.

This change is necessary because sexual offenses
against young children (especially intrafamilial abuse) are
frequently not discovered until the child reaches sufficient
maturity to realize the wrongfulness of the conduct and to
identify those adults to whom the conduct may safely be
reported. A child of 12, 13 or 14 will often report for the
first time sexual abuse which has been occurring since he or
she was 4 or 5 years old. While the most recent assaults may
be prosecuted, these offenses may be classified as less serious
than the earlier ones, because of the child"s older age. In
those situations where the sexual abuse has been a continuing
course of conduct which spans several years of a child"s life
the trier of fact should be entitled to reach and cons. 7der all
aspects of the adult®s conduct.

Section 7. AS 12 .55.125(i) , Sentences of Imprisonment for Felonies.

This section amends existing penalty provisions to
conform to the change in the title of the offense described in
new AS 11.41.432, Sexual Abuse of a Minor 1in the First Degree.
Under current law this conduct 1is labelled Sexual Assault in
the First Degree and is included in AS 11.41.410(a)(3) and (4).

Sections 8 and 9. AS 01.05.031(c), Use of Personal Pronouns.
In 1982 the legislature passed ch. 58, SLA 1982,

which required the revisor of statutes to alter the language of
statutes to avoid the use of personal pronouns denoting mascu—

line or Tfeminine gender. These changes are to be made both
when new laws are enacted, and when the printed pamphlets of
statutes are scheduled for reprinting. This directive, as it

applies to the criminal code, is merely a matter of form, as
all criminal laws, 1including those relating to sexual assault
and sexual abuse of a minor, are "sex neutral."” See AS 01.10.-
050 and the Legislative Commentary to the Criminal Code.

In many criminal statutes, 1including some amended in
this bill, the complete elimination of the use of personal pro-—
nouns cannot be accomplished without rewriting the statutes.
This rewriting raises the potential for unintentional altera-—
tion of the meaning of a provision and a change in the way the
la-/ is interpreted by a court. There 1is a well established
rule of statutory interpretation (calied the "rule of lenity")
which establishes that any ambiguity in a criminal statute must
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be construed against the state and in favor of the defendant.
Criminal statutes are also subject to constitutional challenge
of the statutory language is vague, or fails to give clear
notice of what conduct 1is prohibited.

Because the elimination of personal pronouns accom—
plishes no substantive purpose (the code is already sex
neutral), and may cause obscurity or ambiguity in the statutory
language which could hamper the effective enforcement of the
laws, sections 7 and 8 of the bill amend the law to allow the
continued use of personal pronouns in Titles 11 and 12, the
Criminal Law and Criminal Procedure Codes.

Section 10. AS 13.66.900(6), Definitions

This section amends the definition of "sexual
assault"™ as used in the violent crimes compensation law to in—
clude the crime of Unlawful Exploitation of a Minor (making
child pornography). It also deletes a reference to AS 11.51.-
130(a)(4), which 1is repealed by this bill. The content of that
statute has been included in the new AS 11.41.438.

Section 11. Repealed sections.

This section repeals those statutes whose content has
been incorporated into the provisions discussed above.
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COMMENTARY AKD SECTIONAL ANAITYSIS
FO?> CSHB ii" (JUDICIARY)

Section 1. AS 12.41. -.20, Sexual Assault ir. the Seccnc Decree.
This section does two thincs. It attends the current

Sexual Assault in the Peccr.d Degree statute to cetme \ne crime
as "sexual contact with another person vitnout consent or that

person." The amended language 1is consistent witn that usee 1in
the Sexual Assault in the First Degree statute, wr.icr. promt-ts
sexual Denetratic., without consent. Under the current Sexual

Assault"in the Second Degree law the prosecutor must prove that
the victim was '"coerced" to sucir.it to the sexual contact by tne
excress or imtlied threat or imminent ceatr., imminent pnysical
irrjurv, or imminent kidnapping. Technically, ir a defendant
chvsicallv forces a person to nave sexuai contact with mm, and
does not make any threats toward tne person, tne eerendar.t’s
actions may not be sufficient tc constitute this crinme. The
amended Jlancuage makes <clear that any sexual <contact with a
person without the other person®s consent is a class B felony.

The second change which this section makes 1is tc
raise the current class C felony offense or Sexu=l Assault m
the Third Decree, penetration with a person w.,e _ . surrering
from a mental defect or is incapacitated, tc Sexual Assault in
the Second Decree, a class E felony (punis®nacie by up to ten
years in prison) . The lancuage describing the crime has net
beer, altered.

Section 2. AS 11.41.412, Sexual Abuse :f a Miner .n the ,-Irst
Decrc-e.

This se"ctior. creates a new classification cf offense,

Sexual Abuse of a .Miner 1in the First Degree. The section pro—
hibits a person 16 years cf age or cider free, engaging 1in sex—
ual penetration with a person who is under the age cf |1I. It

also prohibits a gerscn 16 vears of ace cr elder frcm encgtidr.c
in sexual penetration with a person under IS who is entrusted
tc the adult"s care by authority cf law or is his sen cr daugh—
ter, inducing illegitimate or adopted <chilcren art step-—
children .

Basically, this provision covers conduct which 1is
currently considered Sexual Assault 1in the First Decree, con-—
tained in subsections (@] (2) and (@) (4) c: present AS 11.42.-
410. The conduct is re-classifled from an unclassified to a
class A felony level? it carries a maximum sentence of up to 20
vears 1in prison, and a presumptive term cf five years ipen. con—
viction for a first offense. Forcibie sexual penetration of
any person, including a child, would continue to be punishable
as Sexual Assault in the First Decree, an unclassified felony.
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sect_wui
Decree.

This section creates a new classincation or crr.me,
Sexual Abuse c¢f a Minor 1in the Second Degree. Ir includes all
r.hree tvoes c¢f conduct now prohibited in the Sexuai Acuse cr a
Minor stature (AS 11.41 .440)*, but raises the ciassificarion of

the crime from a C to a B felony. The secncr. also arcs the
requirement that the actor be at least three years older than
the victinm. This Jlancuage would ext npt from prosecution t.nose

teenagers who have consensual sexual relations wrtr. other teens
near their own age (a 17-year-old boy and has 15-year-ord cirr-
friend, for example).

ParagrabDh 3 creates a new offense tc address an omis—
sion in existing law. Under current law, sexuai contact by a
parent or guardian with his own child 1is a crime only if the
child 1is under 13 (a class C felony) or under 16 (a class A
misdemeanor). . Fondling of a child"s genitals or breasts by a
oarent is a serious violation of the trust and authority rela—
tionships within a family, and is cfter. the precursor cr a more
serious assault. The existing law in this area is not sufri-
cientiy serious or comprehensive. This provision extends the
law®s protection tc all children under age IE, and raises the
classification of the conduct to a B felony offense, punishable
b uo to ten veers 1in orison.

Section 4. AS 11 .41.446, Sexual Abuse of a Minor 1ir. the Third
Decree.

This section creates a new classification cf offers”
entitled Sexual Abuse of a Minor 1in the Third Decree. Basi —
cally, this is the current Contributing tc the Delinquency of a
Minor statute (AS 11.51.130(a)(4)) raised from, 1its present
classification as an A misdemeanor tc a class C felony offense.
Class C felonies are punishable by up tc five years in prison.

The contributing statute now applies to persons IS
years of age or cider, The threshold age in this prevision has
beer, dropped tc 16 tc be consistent with the other sexual abuse
provisions, but tne requirement that there be at least a four
year age difference between the actor and the victim will
exemot from prosecution consensual sexual contact between teen—
agers of approximately the same age.

Section 5 AS 11.41.445, Sexual Abuse of a Minor 1in the Fourth
Decree.

This section creates a new prevision to address a
problem which has arisen under the present sexual assault laws.
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Virtually or the statutes wnicn ceai ,virn sexua. :..t::aes
accir.st children require that the actor be 16 years of ace cr
older. Unfortunately, prosecutors and social workers have dis—
covered numerous instances where an older child has sexua 7lv
miscreated a much vouncer child, often while "babysitting"” ie
younger child. This section prohibits all sexuai correct r
penetration berween a child under 16 and ancrher child who is 4
or more vears younger, anc maKes such ccr.zacz a c_ass
misdemeanor.

The four year age difference requirement 1is 1included
to ensure that a child who engages in sexuai play with another
child of the same age level could noz be charged vizh a crime.
Such behavior may 1in seme circumstances be cause fcr parental
concern, buz it is not generally considered appropriate or use—
ful zo classify it as a crinme. The purpose of making it a mis—
demeanor crime for a child to prey upon much a younger child is
to establish z"ne violation of a law which would allow interven—
tion by the jJuvenile courts or social workers. This 1interven—
tion could be important; studies cf adult sexual offenders in—
dicate that many convicted offenders began tc commit sexual
assaults 1in their early teen years. Early 1identification and
treatment of jJuvenile sexual offenders may ultimately decrease
the number of adult offenders.

Section 6. AS 11.41.460, .Indecent Exposure.

This section creates a new crime entitled Indecent
Exposure, which is the intentional exposure of a person®s geni—
tals, buttock, anus cr female breast to another person with
reckless disregard for the offensive, 1insulting or frightening
effect that the exposure that might have on the other person.
Under current law this conduct 1is considered "Disorderly Con—
duct”, a <class E misdemeanoroffense with a maximum penalty of
ter. days m jail.

Some recent studies 1indicate that it is net uncommon
fcr sex offenders tc begin their assaultive behavior by ex—
posing themselves tc young children, and to later increase the
seriousness of their conduct tc sexual contact cr penetration.
The current lew treats sexuali exposure, especially tc children,
much too leniently. This seczicr. raises the classification of
Indecent Exposure tc an misdemeanor level (maximum sentence
of one year) if the object of the exposure 1is a child under tne
ace of 16. The offense remains a E misdemeanor (maximum sen-—
tence of 90days 1in jail) 1if the witness tc, the exposure 1is ar.
adult.



Section / AS 13 .41.470, Definitions

This section amends the definition cf "without cen-—
sent” ti remove the requirement trat ar. express cr implied
wirsci. ox death cr kidnaDoinc be “imminent™. Threatrs rc ir-
flic- harm cf iis macniruce are inherent :oercive,
prcsecution should ncr have to prove exactly vner. me cerencanr
intended ro cause the death cr kidnaromg. A threatened pnys-

injury mvsr still be "immine: tc
definition.

Seer ion £. AS 11.1C. 020, Soecific Time 1jmiration.

mntc secrion creates an 6XC60" n tc the ger.eral Ijvs
year statute of limitations (AS 12.10%0_« . If rhe fite vear
iimi tation oeri.od has expired, this prcvisicn woulr a__cV rrcs-
ecution ror a sexual cffer.se sea:mst a child tc be cc-mencec
within one vear afrer the child reaches the ace c¢- 1ic/ cr re-
pcrrs rhe crime rc a lav enforcement officer, vhicrhever cccurs
firsr. In no oase will rhe period cf limiraricr. be: exrer.ded by
more than five years, however.

This chance is necessary beeraise sex\ual cffenses
against young <children (especially inrrafamilial abusie) are
frequently not discovered until rhe chilc reaches suf-icienr
marurity to realize the wrongful.ness of rhe conduct and to
idem.tifv those adults tc v'ncm the Ld.. w—w wWwdy saiely be

repcrrec. A child cf 12, 12 or 14 will often repcrr fcr m e
*» r time sexual abuse which ha:s beer. occurring Si1TCé h6 Wn
shc- was 4 cr 5 years old. "While the mo:sr recent aaaaults nmr%

irxc Mrosecurec, rht'se offenses may be classx fiec as 26s3 sen *'f

the earlier ,ones, because cx me crildls olcei* sge.
these siruatio:rss where rhe sexual abuse "as been a ccr.tint.iT:C
ecu: se cf con.duct which spans several yex=rs cf a chilels "116
rhe trier of ract should be er.rirled tc reach arc r=C¥der - 9°
asoects of the aculr®s concucz.

Seer ion Receaiec secncns

This secrion repeals these starures vinose ccr.rer.r
ceen 1Inccrpcrarec inrc rhe provisions discussed above.



MEMORANDUM

TO: Vic
FROM:
DATE: May 11, 19

RE: Marital Rape Exemption

Sixteen states have no marital rape exemptions.

1. Nebraska

2., lowa

3.. New Jersey

4., Oregon

5.. California

6. Minnesota

7. Massachusetts
8.. Florida

9.. New Hampshire
10. Connecticut
11. Wisconsin

12. Virginia

13. North Dakota
14.  Wyomi ng

15. Kansas

16. Washington

In the last four states listed above, laws repealing their marital rape
exemptions were passed within the last month.

Legislation on the same subject 1is also pending in Texas, Pennsylvania,
Illinois and Vermont.

California®s law was effective in January, 1980. The following is
California®s statistics on marital rape from January, 1980 through
February 17, 1983. (These were obtained from the National Clearinghouse

on Marital Rape.)

57 cases were investigated
52 cases were arrested
44 charged with marital rape
3 acquitted
22 convicted of rape
19 were convicted of lessor offenses
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IN THE SENATE

A BILL
For an Act entitled: "An Act revising the laws relating to sexual abuse cf
a minor, sexual assault, and indecent exposure;
extending the time Jlimitation for prosecution of
A \Wrdltr*viL
sexual offenses; and amonc"fifig- AS w ,05.0 - «-»d
4, rh  nB— C-TA-10fl~
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Sec. 1.AS 11.41.420 is repealed and reenacted to read:

BY THE JUDICIARY

CS for SENATE BILL NO. 74 (Judiciary)

COMMITTEE

IN THE LEGISLATURE OF THE STATE OF ALASKA

THIRTEENTH LEGISLATURE - FIRST SESSION

Sec. AS 11.41.420. SEXUAL ASSAULT IN THE SECOND DEGREE.

person commits the crime of sexual assault in the second degree

engages in
) sexual contact with another person
that person; or

@

A

if he

withoutconsent

2) sexual penetration with a person who he knows

A) is suffering froma mencal disorder or

which renders theperson incapable of appraising

oil

defect]

the nature

0:j

the conduct under circumstances 1in which a person who is capable

of appraising the nature of the conduct
sexual penetration; or

|® is incapacitated.

would

not engage

() Sexual assault in the second degree 1is a class B felony.

* Sec. 2. AS 11.41 is amended by adding new sections to read:

Sec. 11.41.432. SEXUAL ABUSE OF A MINOR IN THE

(@ A person commits the crime of sexual abuse

first degree if

of

iij

FIRST DEGREE

a minor

in

the



) being 16 years of age or older, he engages in sexual
penetration with a person who is under 10 years of age oraids, in—
duces, causes, or encourages a person who is under 10 yearsof age to

engage in sexual penetration with another person; or
) being 18 years of age orolder, he engages in sexual
penetration with a person who is under 10 years of age and who
(A) is entrusted to his care by authority of law; or
|®) is his son or daughter, including an illegitirr.at
or adopted child, or a stepchild.
() Sexual abuse of a minor 1in the first degree is an unclassi

fied felony and 1is punishable as provided in AS 12.55.

Sec. AS 11.41.434. SEXUAL ABUSE OF A MINOR IN THE SECOND DEGREE

() A person commits the crime of sexual abuse of a minor in th

second degree if

) being 16 years of age or older, he engages in sexua
penetration with a person who is 10, 11, or 12 years of age or aids
induces, causes, or encourages a person who is 10, [ll, or 12 years o
age to engage in sexual penetration with another person; or

2) being 18 years of age or older, he engages in sexual
penetration with a person who is under *5 years of age but 10 years

age or older and who

A) is entrusted to his care by authority of law; or

(| is his son or daughter, 1including an illegitimate

or adopted child, or a stepchild.

(B Sexual abuse of a minor 1in the second degree 1is a class |A

felony.
Sec. 11 .41 .436 . SEXUAL ABUSE OF A MINOR IN THE THIRD DEGRESj.

() A person commits the crime of sexual abuse of a minor in tije

third degree if



(1) being 16 years of age or older, he engages in sexual
penetration with a person who is 13, 14, or 15 years of age and at
least four years younger than ne, or aids, 1induces, causes Or encour —
ages a person who 1is 13, 14, or 15 years of age and at least four
years younger than he to engage 1in sexual penetration with another
person;

(2) being 16 years of age or older, he engages in sexual
contact with a person who is under 13 years of age or aids, 1induces,
causes, oOr encourages a person under 13 years of age to engage Iir.
sexual contact with another person;

(3) being 18 years of age or older, he engages in sexual
contact with a person who 1is underl1l8 years of age and who

A) is entrusted to his care by authority of law; or
(®) is his son or daughter, including an illegitimate
or adopted child, or a stepchild; or

(4) being 16 years of age or older, ho aids,induces,
causes, Or encourages a person whois under 16 years of age to engage
in conduct described in AS 11.41.455(a)(2) - ©6).

() Sexual abuse of a minor 1in the third degree 1is a class E
felony.

Sec. 11.41.438. SEXUAL ABUSE OF A MINOR IN THE FOURTH DEGREE,
() A person commits sexual abuse of a minor in the fourth degree if,
being 16 years of age or older, he engages in sexual contact with e
person who 1is 13, 14, or 15 years of age and at Ileast four years
younger than he.

() Sexual abuse of a minor in. the fourth degree is a cla

felony.

* See. 3. AS 11.41.440 1is repealed and reenacted to read:
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Sec. 11.41.440. SEXUAL ABUSE OF A MINOR IN THE FIFTH DEGREE.



19

>l

>3

24

25

26

27

28

29

03-038

() A person commits sexual abuse or a minor 1in the fifth degree if,
being under 16 years of age, he engages in sexual penetration or
sexual contact with a person who 1is under 13 years of age and at least

three years younger than he.

((»)) Sexual abuse of a minor in the Ffifth degree is a class

misdemeanor.
Sec. 4.- AS 11.41 is amended by adding a new section to read:

Sec. 11.41.460. INDECENT EXPOSURE. () A person commits the
crime of 1indecent exposure 1if he intentionally exposes his genitals,
buttock or anus to another person with reckless disregard for the
offensive, insulting, or frightening effect the act may have on that
person.

) Indecent exposure before a person under 16 years of age
class A misdemeanor. Indecent exposure before aperson 16 years of
age or older is a class B misdemeanor.

Sec. 5. AS 11.41.470 is amended to read:

Sec. 11.41.470. DEFINITIONS. For purposes of AS 11.41.410 -
11.4J.470, unless the context requires otherwise,

) "incapacitated"” means that a person is temporarily
.incap«bl~ appraising the nature of his conduct and is physi—
cally unalle to express unwillingness to act;

(2) "victim" means the person alleged to have been subject-—
ed to sexual assault in any degree or sexual abuse of a minor in
any degree;

3) "without consent” means that a person

A) with or without resisting, 1is coerced by the
of force against a person or property, or by the express of
implied threat of [IMMINENT] death, imminent physical in—

jury, or [IMMINENT] kidnapping to be inflicted on anyone; or



(® is incapacitated as a result of an act of

defendant.

* Sec. 6. AS 12.10.020 1is amended to add a new subsection to read:

©) Even if the general time limitation has expired,
prosecution under AS 11.41.410 - 11.41.455 for an offense committed
against a person under the age of 16 may be commenced within one year
after the crime 1is reported to a peace officer or the person reache
the age of 16, whichever occurs Tfirst. In no case does this provisior
extend the period of limitation by more than 5 years.

Sec. 7. AS 12.55.125 (i) :ib5 amended to read:

(i) A defendant conviatcd of sexual assault in the first degree
or sexual abuse of a minor 1in the first degree may be sentenced to
definite term of imprisonment of not more than 30 years, and shall b
sentenced to the following presumptive terms, subject to adjustment a
provided in AS 12.55.155 - 12.55.175:

@) if the offense is a first felony conviction and doe
not involve circumstances described in (2) of this subsection, eigh
years;

) if the offense 1is a first felony conviction, and th
defendant possessed a Tfirearm, used a dangerous instrument, or cause
serious physical injury during the commission of the offense, |
years;

3) if the offense is a second felony conviction, 15 years

4 if the offense is a third felony conviction, 25 years.
Sec. 8. AS u1.05.031(c) is amended to read:

(©) Except in AS 11 and 12, the [The] rtvisor shall edit
revise the laws as they are enacted by the legislature, without chanc
ing the meaning of any law, so as to avoid the use of pronouns denot—

ing masculine or feminine gender.



* Sec. 9. Section 4, ch. 58, SLA 1982

Sec. 4. Except

directed to

gender in the printed pamphlets of

scheduled for reprinting.

* Sec. 10. AS 18.66.900(6) 1is amended

(©)

AS 11 .41 _410 -

"sexual
11 .41 .455 [11 .41 .450
* Sec 11.

AS 11.41.410(a)(3) and (4),

and AS 11.61.110(a) (7) are repealed.
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in AS 11 and 12,

avoid the use of pronouns

is amended to read:

the (The] revisor of statutes is

denoting masculine or feminine

the Alaska Statutes as they are

to read:

assault” means a crime specifi

OR AS 11.51.130(Ca)(4)1;

AS 11.41.430, AS 11.51.130(a)(4),
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