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S B  5 5 2  w o u l d  p e r m i t  a  j u d g e  t o  o r d e r  t h a t  a n  a t t o r n e y ' s  w o r k  
p r o d u c t  b e  t u r n e d  o v e r  t o  a n  a d v e r s e  p a r t y .  T h  > b i l l  m a y  p r e s e n t  

p r o b l e m s  t o  t h e  e x t e n t  t h a t  i t  w o u l d  e r o d e  t h e  p o l i c y  o f  e n c o u r a g i n g  
a  l a w y e r  t o  f u l l y  i n v e s t i g a t e  t h e  f a c t s  o f  the m a t t e r  w h i c h  h e  o r  

s h e  is h a n d l i n g .  If a n  a d v e r s a r y  w e r e  f r e e  t o  i n s p e c t  t h e  c o n t e n t s  
o f  a n  a t t o r n e y ' s  f i l e ,  i n c l u d i n g  c o r r e s p o n d e n c e ,  m e m o r a n d a ,  
r e p o r t s ,  e x h i b i t s ,  d r a f t s  o f  p r o p o s e d  p l e a d i n g s  o r  b r i e f s ,  p l a n s  
f o r  p r e s e n t a t i o n  o f  p r o o f s ,  a n d  i n v e s t i g a t o r s '  n o t e s  of w i t n e s s  
i n t e r v i e w s ,  a n  a t t o r n e y ' s  p r e s e n t  f r e e d o m  a n d  a b i l i t y  t o  c o l l e c t  
f o r  s t u d y  a l l  a v a i l a b l e  d a t a ,  f a v o r a b l e  a n d  u n f a v o r a b l e ,  w o u l d  b e  
g r e a t l y  h i n d e r e d .

T h e  C o d e  o f  P r o f e s s i o n a l  R e s p o n s i b i l i t y ,  w h i c h  g o v -  ns t h e  c o n d u c t  
o f  a t t o r n e y s ,  p r o v i d e s  t h a t  a  l a w y e r  s h o u l d  p r e s e i ’, t h e  c o n f i d e n c e s  
a n d  s e c r e t s  o f  a c l i e n t .  T h i s  p r o f e s s i o n a l  c a n o n  h a B  t w o  p u r p o s e s .  

F i r s t ,  it e n c o u r a g e s  a c l i e n t  to f e e l  f r e e  to d i s c u s s  w h a t e v e r  h e  
w i-es w i t h  h i s  l a y w e r .  S e c o n d ,  i t  g u a r a n t e e s  '-.hat a l a w y e r  m a y  

be. e q u a l l y  f r e e  to o b t a i n  i n f o r m a t i o n  b e y o n d  t h a t  v o l u n t e e r e d  b y  
h i s  o r  h e r  c l i e n t .  It is t h i s  g o a l  o f  e n c o u r a g i n g  a l a w y e r  t o  be 

f u l l y  i n f o r m e d  o f  a l l  o f  t h e  f a c t s  o f  a c a s e  w h i c h  u n d e r l i n e s  
t h i s  e t h i c a l  c a n o n  a s  w e l l  a s  t h e  j u d i c i a l  p o l i c y  o f  p r o t e c t i n g  
a n  a t t o r n e y ' s  w o r k  p r o d u c t .

T h e  p o l i c y  s t a t e m e n t  o f  t h i s  b i l l  is c o n s i s t e n t  w i t h  the g o a l s  o f  

tlio p r o f e s s i o n a l  c a n o n s  o £  e t h i c s  a n d  t h e  w o r k  p r o d u c t  p r i v i l e g e .  
H o w e v e r ,  s i n c e  t h e  b i l l  w o u l d  p e r m i t  d i s c l o s u r e  o f  w o r k  p r o d u c t  
u n d e r  r a t h e r  s u b j e c t i v e l y  d e f i n e d  c i r c u m s t a n c e s ,  a n  a t t o r n e y  m a y  
b e  c h i l l e d  f r o m  f u l l y  i n v e s t i g a t i n g  t.»e c a s e  b a s e d  o n  t h e  f e a r  
t h a t  o p p o s i n g  c o u n s e l  w i l l  b e  g r a n t e d  the r i g h t  to i n s p e c t  t h e  

p r o d u c t  o f  t h a t  i n v e s t i g a t i o n .

I n  s u m m a r y ,  a l t h o u g h  t h e  p o l i c y  s t a t e m e n t  i^f t h e  b i l l  is a d m i r a o l e  

t h e  b i l l ' s  s u b s t a n c e  m a y  e n c o u r a g e  c o u r t s  to a l l o w  d i s c l o s u r e  o f  
a t t o r n e y  w o r k  p r o d u c t .  T h i s  w o u l d  h a m p e r  t h e  a b i l i t y  o f  a t t o r n e y s  
t o  f u l l y  i n v e s t i g a t e  a l l  f a c t s  o f  t h e i r  c a s e s ,  f a v o r a b l e  a n d  
u n f a v o r a b l e ,  i n  o r d e r  to r e a l i s t i c a l l y  a p p r a i s e  the s t r e n g t h  o f  a 
c a s e  a n d

BY:
D a n e  l  a u a  ,  r u u x
P u b l i c  D e f e n d e r  A g e n c y

BY:
C o m m i s s i o n e r  u i s a  Rucid 
D e p a r t m e n t  of A d m i n i s t r a t i o n

D A TE:
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May 18, 1984

Senator Bill Ray, Chairman 
Senate Judiciary Committee 

Alaska State Legislature 
Juneau, Alaska

Let me take you down memory lane a moment. When I was active in the practice of 
law, discovery procedures used to be the bane of my legal existence. Motions to 
produce, interrogatories and depositions involved a tremendous amount of time 
and a lazy attorney, who had perhaps spent a couple of hours in the preparation 
of his case could have access to my work product which might have taken me 100 
hours to prepare and/or to accumulate.

Our courts have uniformly bent over backward to allow counsel seeking discovery 
total access to opposing counsel's v/ork product, which I don't think and never 
have thought, was fair.

In other words, I favor the legislation.

In support of this assertion, I attach miscellaneous memoranda and correspon­
dence.

Very truly yours,

Re: SB 552

Dear Bill

Robert H. Ziegler, Sr

RHZ:1k

Attachments
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SUBJECT:

TO:

FROM:

D i s c o v e r y  of  a t t o r n e y s '  
t r i a l  p r e p a r a t i o n  e f f o r t s  
(Work O r d e r  No. 13- 2 2 4 1 )

S e n a t o r  J a y  K e r t t u l a  
S e n a t e  P r e s i d e n t

K e i t h  B. L e v y  
L e g i s l a t i v e  C o u n s e l

E n c l o s e d  is a d r a f t  of  a b i l l  y o u  r e q u e s t e d ,  c r e a t i n g  a 
p r i v i l e g e  f r o m  p r e - t r i a l  d i s c o v e r y  of c e r t a i n  w o r k  p r o d u c t  
m a t e r i a l s  p r e p a r e d  in a n t i c i p a t i o n  o f  t r i a l  b y  a t t o r n e y s .  
R u l e  26 o f  the A l a s k a  R u l e s  o f  C i v i l  P r o c e d u r e  d e a l s  w i t h  
t h i s  issue. As y o u  k now, if a b i l l  h a s  the e f f e c t  o f  a m e n d­
in g  a c o u r t  rule, the b i l l  m u s t  i n d i c a t e  so e x p r e s s l y  and 
r e q u i r e s  a t w c - t h i r d s  m a j o r i t y  to pass. It is m y  o p i n i o n  
t h a t  y o u r  b i l l  does n o t  a c t u a l l y  a m e n d  the c o u r t  rule, a n d  
t h e r e f o r e  t h e s e  r e q u i r e m e n t s  n e e d  n o t  b e  m e t .  But y o u  s h o u l d  
be  a w a r e  that an a r g u m e n t  c o u l d  be  m a d e  th a t  the bi l l  does 
a m e n d  the rule.

R u l e  26(b) o f  the A l a s k a  R u l e s  of C i v i l  P r o c e d u r e  p r o v i d e s  
t h a t  c e r t a i n  w o r k  p r o d u c t  m a t e r i a l s  that a r e  not p r i v i l e g e d  
m a y  be d i s c o v e r e d  if the p a r t y  s e e k i n g  d i s c o v e r y  m a k e s  a 
s h o w i n g  of " u n d u e  h a r d s h i p . "  R u l e  2 6 ( b ) ( 3 )  s p e c i f i c a l l y  
p r o v i d e s :

In o r d e r i n g  d i s c o v e r y  of s u c h  m a t e r i a l s  w h e n  the 
r e q u i r e d  s h o w i n g  has b e e n  m a de, the c o u r t  s hall p r o t e c t  
a g a i n s t  d i s c l o s u r e  o f  the m e n t a l  i m p r e s s i o n s ,  c o n­
cl u s i o n s ,  o p i n i o n s ,  o r  l e g a l  t h e o r i e s  o f  an a t t o r n e y  or 
o t h e r  r e p r e s e n t a t i v e  of a p a r t y  c o n c e r n i n g  the l i t i g a­
tion.

Thus, the r u l e  p r o v i d e s  p r o t e c t i o n s  for a t t o r n e y  w o r k  p r o­
duc t  s i m i l a r  to the p r i v i l e g e  c r e a t e d  in y o u r  bill, a l t h o u g h  
the l a n g u a g e  o f  the r u l e  is n o t  as s t r o n g  as the l a n g u a g e  
u s e d  in the b ill. T h e  b i l l  m e r e l y  r e q u i r e s  the c o u r t  to
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" p r o t e c t  a g a i n s t  d i s c l o s u r e , "  w h i l e  the b i l l  f o r b i d s  d i s­
c l o s u r e  u n d e r  a n y  c i r c u m s t a n c e s .  T h e  a r g u m e n t  c o u l d  b e  m a d e  
that the b i l l  a m e n d s  the r u l e  b y  p r o h i b i t i n g  d i s c o v e r y  of  
c e r t a i n  m a t e r i a l s  t h a t  a r e  n o w  d i s c o v e r a b l e  u n d e r  the t e r m s  
of R u l e  26. H o w e v e r ,  this a r g u m e n t  is r e b u t t e d  b y  s u b­
s e c t i o n  (b)(1) o f  the r u l e  w h i c h  p r o v i d e s ,  in  pert,

P a r t i e s  m a y  o b t a i n  d i s c o v e r y  r e g a r d i n g  a n y  mat'ter, n o t  
p r i v i l e g e d  w h i c h  is r e l e v a n t  to t h e  s u b j e c t  m a t t e r  i n­
v o l v e d  in t h e  p e n d i n g  action. . . ( E m p h a s i s  a d d e d . )

Accord i n g l '  , the r u l e  o n l y  a p p l i e s  to m a t e r i a l s  t h a t  are n o t  
p r i v i l e g e d ,  e i t h e r  b y  s t a t u t e  o r  c o m m o n  law. S i n c e  y o u r  
b i l l  c r e a t  • a s t a t u t o r y  p r i v i l e g e  w i t h  r e s p e c t  to a t t o r n e y  
w o r k  proa-: , it has the e f f e c t  of r e m o v i n g  it f r o m  the
t erms o f  tit3 rule. T h e  r e s u l t ,  in m y  o p i n i o n ,  is t h a t  the 
b i l l  does n o t  a m e n d  the r u l e  s i n c e  it s i m p l y  m a k e s  t h e  w o r k  
p r o d u c t  m a t e r i a l  p r i v i l e g e d ,  a n d  t h e r e f o r e  n o t  s u o j e c t  to 
the rule.

If I m a y  be o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  f e e l  fr e e  to c o n­
tact me.

K B L : o i b  
J 7 / 0 3 1
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