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M€N, Inc.

211 4th Street, * 304 
Juneau, Alaska 99801

(907) 586-3585

A p ri l  18, 1984

Senate J u d i c i ar y  C o m m i tt e e 
Pouch V
Juneau AK 99811

Dear C o mm i t t e e  Mem bers,

This letter is in strong su pport of SB528, which would a b o l i s h  the 
m a ri t al  rape def e ns e s under the A l a sk a c r i m i n a l  code.

Dom es t ic  viol ence and m a r i ta l  rape are s t r o ng l y related. In our 
c ou n se li n g pr ogr am for men who batt er we use a d e s c r i p t i v e  d e f i n­
ition of dome st ic v i o l en c e that includes  four forms of abuse: 
physical, p s y c h o l o g i c a 1, s e xu al  and d e s t r u c t i o n  or pr o pe r ty  and 
pets. These four forms of d o m e s t i c  v i o l e n c e  have ce r ta in  as pe c ts  
in common. First they are done w i t h o u t  c o n ce r n for the p h y s i c a l  
or men ta l well being of the victim; second, they are don e to 
show do mi nation and control over the v i c t i m  and third, they will 
increase in severity arid fr e q ue nc y  u n l es s  the batterer a c ce p ts  
re sp o ns i bi li t y for ch a ng i ng  this behavior.

T h es e  four forms of d o m e s t i c  v i o l e n c e  tend to go  hand in hand.
The more severe the physical viole nce, the more likely the o f fe nd er  
is to sexually as sau lt his wife.

And this sexual a s sa ul t  is not a lw ay s  d i r e c t l y  a c c om p an ie d  by 
p hysica l force. The past use of p h y s i c a l  vi ol e nc e  and the implicit 
threat of physi cal v i o l en ce  if she do e s not follow his demands, 
are enou gh to force the v ictim  to c o m p l y  with the sexual assault.

Unfortunately, mari t a l rape is m uc h  m or e  comm o n than we w o ul d  like 
to admit. It is es ti mated that of the 2 m i ll i on  women wh o are 
p h y s i c a l l y  abused by their h u s b a n d s  each year, 20% are a l s o  s e x­
ually assaulted by their mates. M a r i t a l  rape does not occur in 
a vacuum; it is a c u l m i n a t i o n  of s e x u a l l y  and p s y c h o l o g i c a l l y  
degrading  behavior including: sexual cri ticisms , unwanted or u n­
comfor t a b l e  touching, w it h ol d i n g  sex, c o e r c i s i v e  sex and fi na ll y 
rape. A batterer is at high risk to rape his wife as he m o ve s 
along the c o n t in u um  of abus i ve  behavior.

counseling for men who ba tte r. . . crisis intervention . . , youth counseling . . . education
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S exual as sa u lt  w i t h i n  the family needs to be tr eat ed wi th  the same 
s er i ou sn e ss  as stranger  assaults. In fact, sex ua l a s s a u l t  by a 
h us ba nd  is even m o r e  severe and t r a u m a t i c  b e c a u s e  it c om es  from 
s om e o ne  w h o  is s u pp os ed to be trusted by the victim. The emotional 
scars of ma rial rape will linger for longer than the sclrs of p h y s­
ical assault.

The S ta te of A l a s k a  has made a p r o q r e s s i v e  stand re g ar d in g  physical 
ab use w i t hi n the home, and vi cti ms n o w  ha v e  inc reased p r o t e c t i o n  
under the law. Let us not be g u il t y of saying  to a d o m e s t i c  violence 
of fender, "It's illega l for you to hit your wife, but it's alright 
for you to rape her." Pleas e remove the a r c h a i c  m a r i t a l  rape e x­
emp tion  from the A l a s k a  statutes.

Sincerely,

Wa lt e r M a j o r o s  ' 
E x e c u t i v e  D ir ec to r
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1 ;  1 am writ i n g  this letter in support of Senate Bill 528. • 1' ' t

Alaska should enact chis legislation to abolish its marital I.-.v.-

rape defenses. U n d e r  current law a victim is not a cc orded | .7«v .'n3 U *

prot e c t io n  if she is raped by her spouse whili living w i t h  ' i' : ; “j : ;.i ;V;

h i m  or if she h a s  not sustained physical injury. j ’' f ir. 1,7:
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even by force w i t h  one's spouse. Clearly forcing one's 

spouse t o e n g a g e  in sexual relations violates her c ontractual 

m a r r ia g e  agreement, but also, physically abuses her body and

violates her right to privacy. v '

In the past emphasis has been placed on the appropriateness 

of using the c ri m i n a l  justice system in domestic disputes, i r.

The notion being that the family should solve their own

problems. The v i c t i m  in a domestic disturbance ma y b e . in . | j

grave danger for her safety and the crime shoul 1 be treat- . . ) 1
ed the same as if she were assaulted by a stranger. We : , •' <
have recognized this by recent changes in statutes regarding

c hild sexual assault. Indeed the violence by a husband is . • • . • • ; ■ >

even more traumatic than that by a stranger b e c a u s e  the wife j

.,.1" ■

m a n y  rape

I are hard to prove, however no one

crimes for that reason. Victims should 

w h e t h er  assaulted by a friend, husband

Further there is a notion that a wife will bring false and 

m a l icious accusations of rape against her husband. Women 

in rape trials o f te n  feel that they are on trial, so the 

rationale that wives will bring malicious accusations can 

be discounted.

STANDING TOGETHER AGAINST RAPE 
PO BOX 103356 ANCHORAGE, ALASKA 99510

V. -
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... .Rape, is not m a t r i m o n i a l  misconduct. It is a violent act 

.of a b u s i n g  the vi c t i m ' s  body, vi o l a t i n g her right to 

p r i v a c y  and i n f l i c t i ng  physical, emotional and p s y c h o l­

ogical h a r m  to the victim.' The legislature should 

abolish A l a s k a ' s  m a r i t a l  rape defenses by enacting  

•;SB 528. A l a s k a  c o u ld  then Join sixteen other states 

.who h a v e  a c k n o w l e d g e d  the violence of rape and removed 

/•marital rape e xemptions. ;;iV oir’ ‘ 1 *•?! - i '  ■ i ' -  >r..."  • » _
i 7 krShould. you' h a v e  an y  questions regarding m y  p o s ition on 

SB 528 please do not hesitate to call. . .. i'-'..-

S i n c e re l y

Paula M. H aley. . . . . . . .  r  -■»
E x e c u t i v e  D i re c t o r

jrJi i i . V .. 4 v * •» <5 j * '
• --i
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TO: Senator Bill Ray

FROM: Paula d. Scavera

DATE: April 17 1984

RE: SB 528

SECTION 1

Drops the marital defense for forcible rape and forcible sexual contact 
cases.

SECTION 2

Allows a person to assert the spousal defense so long as the sexual 
contact or pentration was with the consent of the spouse.



COUNCIL ON DOMESTIC VIOLENCE AND SEXUAL ASSAULT 

POSITION PAPER

SB 528

"An Act relating to the spousal defense to sexual assault."

Marital rape, like stranger rape, is an act of pouer and hostility.
Nicholas Groth, who has extensively studied men':; motivations for rape, 

identifies five reasons why men rape their wifes: "to assert power and 

strength; to punish and degrade; to prove their virility; to overcome 
feelings of being unloved; and to convince themselves that all is right 
with the world."

Victims that are raped by their spouses often suffer devastating effects. 
Among the most common reactions are self-blame, reduced self-esteem, 

humiliation, guilt, anger and depression. Diana Russell, a San Francisco 

sociologist, notes that these women's intense feelings of self-blame are 
heightened by the knowledge that society holds them more responsible for 

rape than it does victims of stranger rape. Further, many of the women she 
interviewed confessed to overwhelming feelings of betrayal. These feelings 

can destroy the victim's capacity for intimacy forever.

Yet most state laws and many people condone forced sex if the victim is 

married to the rapist. Only sixteen states have stricken the marital rape 
exemption from their criminal codes and permit prosecution of husbands who 

rape their wives under most circumstances. The Council on Domestic 
Violence and Sexual Assault supports this proposed legislation to make 

marital rape a crime in Alaska under all circumstances.

^ J a n a  Varrati, 'v \ v.e-Cha'ir 
Council on Domestic Violence 

and Sexual Assault



ALASKA NETWORK ON DOMESTIC 
VIOLENCE AND SEXUAL ASSAULT

110 Seward #13 J uneau Alaska 99801 
(907? 585-3553

y -

PO SITION PAPER -
-------------------- V.TAv .

SB528: A n  Act rel a t in g to the r>pousal de fen se to sexual assault

• W & j
The Al aska Ne tw ork on Do mesti Vi o le n c e  and Sexual Assault, a n o n - p r o f x 
c o r p o r a t i o n  com p os ed  of 20 programs st atewide that provide servicer; to 
vi ctims of d o m e s ti c  viole nc e and sexual assault, sup ports SB528, which V.L\5;/ 
w o u l d  remove the m a r i ta l ex em pt ion in cases of rape.

U n d e r  cu rr ent A l a s k a n  law, in or der for a w o ma n  to prosecute her husband 
for rape, the c ouple mu st  either be living apart or the perpetrator /'v-T;
w o u l d  have had to cause serious p hy si cal injury to the victim. In the 
o p in i on  of the Network, this exe mption provides no pr ote ction to the 
m a r r i e d  w om an  w ho is the victim of forced, not concensual, sexual contact,,.,; 
w i t h  her husband. •

-•?. ...T
The N e t w o rk  is e sp e c i a l l y  concerned about this issue because of the p r o v e n "  
co rr e l a t i o n  b e t we e n d omestic  violence and marital rape. A study co nducted 
by M o r to n Hunt in 1979 and rep orted in Family Circ l e magazine indicated 
that c n e - fi f th  of the estimated 2 million batt er ed wives in Am er ic a  wer e 
"forced to ha ve  sex as part of the beating or as a sequel to i t . " . In a 
survey of 930 w o m e n  conducted in 1981 and reported in the F a m ily Law . .. 
Q u a r t e r l y , 14$ of the women indicated that they w e r e  victims of ma rit ai •„ 
rape. - ;V; •
By passi ng  laws wh i ch  recognize spouse abuse and child sexual assault -jrrti-
as serious crimes, the Legislature has indicated that criminal behavior
is not bas ed on the relationship of the perpe t ra t or  and victims. The 
Ne twork be li e ve s that the same recognit ion should be afforded the crime 
of rape w i t h i n  marriage, and urges your support of this bill. .



I am here to speak in favor of SB 528.

The marital exeunt  ̂n to the violent crime of rape is invariably traced

back to the 17th century when Mathew Hale, Chief Justice in England,

pronounced,

"But the husband cannot be guilty of a rape committed 
by himself upon his lawful wife, for by their mutual 
consent and contract the wife hath given up herself 
in this kind unto her husband which she cannot retract."

This ruling was based upon the notion that women were the property of 

their husbands and procreation was the sole purpose of matrimony.

Since most of us have had sexual intercourse and because our magazines, 

movies and now television have given so much time and attention to sexuality, 

it  is impossible for us not to relate personally to this discussion of marutal 

rape. When considering this legislation, I kindly request that you refrain

from imagining in your mind a gallant Rhett Butler sweeping a petulant

Scarlett O'Hara o ff  her feet and up the stairs. Followed, in keeping with 

1950 sense of proprieties, a fade out to the next morning — a sun-filled room 

and a smiling Scarlett. I emphatically assure you that it  not the situation 

out of which a marital rape charge cc .Id ever rise.

Until fairly recently, our law reflected the opinion of many lawmakers 

that rape was a charge easily made and d ifficu lt to defend against. Howevar, 

as the recently highly publicized New Bedford rape trial reaffirmed, the women 

victim is very much on trial as well. Her past sexual history and behaviors, 

her motivation, and even what she was wearing, and where she was at the time 

of the crime are given a thorough public scrutiny.

Through the increasing number of studies being done, we are learning that 

rape is a crime of violence. It rise out of r desire for conquest and 

domination greatly exacerbated by the media images tt.at tell us sexual prowess 

is part o f the definition of masculinity. As in the case o f domastic
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violence, sexual violence in the context of marriage exists on a continuum. 

The continuum extends from a non-violent marriage where sex is the result of 

mutual desire and consent, a ll the ray to the opposite extreme of the 

rape/murder of a spouse.

As long as wife rape is condoned by our legal system many men w ill 

continue to feel that their wife has no right to refuse sex, and many women 

w ill continue to feel that they have no right to control their am bodies. By 

1980, New Jersey, Oregon and Nebraska had completely abolished the marital 

rape exemption. It has been variously considered and debated in many other 

states since that time. State by state variance is so extreme that in West 

Virginia, a man may not be charged rath first degree sexual assault i f  the 

woman has ever been a voluntary social companion of the man, even though they 

have never had mutually consentual sexual relations.

In arguing for SB 528 and against marital exemption, I first sight the 

moral and philosophical implications of the law as it  presently exists. To 

allow marital exemption endorses the antiquated principle that women are 

property. Those wuu would argue that the charge, will be made lightly and that 

die circumstances will be ambiguous, should take some time to familiarize 

themselves with the recent work of Irene Frieze, Nicholas Groth, Del Martin 

and Diane Russel. The case study descriptions make sobering and chilling 

reading.

The marital exemption has been shown '.o be in violation Oj. the 

constitutional right to "equal protection" - both in th. sense of married 

versus unmarried women and in the sense of wives versus husbands. Further, 

why in this ore instance are we saying that identity and relationships of the 

perpetrator to the victim is relevant to our judgment of the crime. Isn't
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murder always murder? Is murder less serious i f  you murder your wife cr your 

child? It is a distortion of justice to rule that rape out-Lle of marriage is 

a violent, heinious crime, while within the bonds of matrimony, it  is 

allowable.

Nor does the evidence support the charge that rape is less traumatic to a 

women when i t  is done by a man with whom there has been previous mutual 

consent. The violation of personal crust can be deeply disturbing, and we 

know from case studies that marital rape frequently occurs in conjunction rath 

l ife  threatening violence.

To tolerate wife rape in law is to minimize the seriousness of rape in 

other contexts. When we codified bigotry and racial prejudice, we tacitly 

perpetuate that prejudice. So to with violence. Violence condoned, made 

glamorous in our media and entertainment, violence used as a subject of humor, 

violence excused by its context promotes and perpetuates violence.

To quote Diare Russel from her book, "Rape in Marriage"

"To continue to see rape in marriage as husbands privilege is 
not only ar: insult, but a danger to a ll women. We must strive 
to stop wife rape, including working to eliminate the conditions 
that have given rise to i t . "

Patty Kastelic, Director 
Women's Center
Board Member of Women in Crisis Co’mseling Assistance 
4920 Anderson Road 
Fairbanks, Alaska 99701 
(907) 479-5744
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1024 W. 6ch Avenue, Suite 203 
Anchorage, Alaska 99501 

Phone: (907) 274-1426

TO: SENATOR JALMAR KERTTULA

FROM: ELIZABETH J. HICKERSON

RE: MARITAL RAPE
DATE: January 21, 1984

C URRENT LAW

Under Alaska lav/ less protection is afforded individuals who are victims 

of sexual assault and abuse if the perpetrator is the victim's spouse.

For one prosecuted under AS 11.41.410 - 11.41.440 (sexual assault in the 

first and second degrees and sexual abuse of a minor in the first, 

second, third, and fourth degrees) it is an affirmative defense that, at 

the time of the alleged offense, the victim was the legal spouse of the 
defendant unless the spouses were living apart or ^he defendant caused 
physical injury to the victim.

While separate domiciles of the marriage partners at the time of the 

offense and physical injury to the victim trigger protection under our 

laws, the victim's consent to sexual assault or sexual contact is not at 

issue m  cases of marital rape or sexual abu^e. Lack of consent to 

sexually abusive acts is defined by the Alaska statutes at AS 11.41.470:

"without consent" means that a person

(A) with or without resisting, is coerced by the use of force 

against a person or property, or by the express or implied threat 

of death, imminent physical injury, or kidnapping to be inflicted 
on anyone; or

(B) is incapacitated as a result of an act of the defendant.

These violent acts defined above are protected by law only if the victim 
and perpetrator have entered into a marriage contr:ct.

We have no means of assessing tne occurrences of rape in morriage since 

few are ever reported. It does exist however. According to the s tatis­

tics compiled by Standing Together Against Rape, between*

Advisory Council Members 
Senator Kerttula, Chairman 
Senator Bennett 
Senator Fahrerik-arp 
Senator Vic Fischer

SENATE ADVISORY COUNCIL

MEMORANDUM



January 1, 1982, and December 31, 1982, one percent of the female 

victims seen by the.staff in Anchorage were victims of marital rape. 

Domestic violence is on the increase in Alaska. The Abused Women's Aid 

in Crisis in Anchorage provided shelter for 596 battered women in 1982, 

a 55% increase over 1981. These victims are particularly susceptible to 

sexual assault and abuse in a marital relationship.

PROPOSED LEGISLATION

Attached is draft legislation that abolishes all defenses in cases of 

marital rape or sexual abuse. The sole issue to be considered is 

whether or not the victim consented to the sexual acts.

Last session the laws pertaining to sexual abuse of minor were extended 

to include "statutory rape" or sexual penetration and contact between 

consenting minors. Since marriages involving minors is sanctioned under 

certain conditions in this state and other jurisdictions, the draft 

legislation exempts these cases from prosecution under AS11.41.434 - 

11.41.440 unless the victim did not consent.

TREND IN OTHER JURISDICTIONS

According to the National Center on Women and Family Law, as of No ve m­

ber, 1983, eight states had abolished marital rape exemptions. Rape by 

a spouse is treated the same as rape by a stranger in the following 

states: Florida, Kansas, Massachusetts, North Dakota, New Jersey,

Nebraska, Oregon and Wisconsin.

Eight states have partially stricken, or limited the marital rape 

exemption so that rape by a spouse is a crime under most circumstances: 

California, Connecticut, Delaware, Hawaii, Iowa, Minnesota, New 

Hampshire and Washington.

CONCLUSION

By retaining the affirmative defenses in marital sexual assault and 

abuse cases, the state of Alaska interprets the marriage license to be 

an absolute right of the husband to sexually assault and abuse his wife.



Marita! Rape: 
When Women

b tT i
In n e r lc a l  rape, the w ife  la  the v l e t l a .  
But o c c a s io n a l ly ,  the v ic t im  s tr ik e s  
beck , end sonatina* she k i l l s  her hus­
band.

The N ational C learinghouse on M arita l 
Rape, a new p r o je c t  o f  the Women's His­
tory  Research Cantar In Berkalay, C a li ­
f o r n ia  (see  l e t t e r  In W f ,  H ar., 1981, 
v o l .  V II , n o .3 ) ,  haa on f l l a  e lev en  
cases In which n a r i t a l  rape o r  sexual 
abuse waa a known, f a c t o r  In causing a 
w ife  to k i l l  h er husband. Four o f  these 
women ere s t i l l  In ca rcera ted  under 
lengthy sen ten ces .

Definition and History 
of Legal Marital Rape

Rape la  da flned  In Che ecacu ces o f 36 
s ta tes  ss  fo rce d  sexu al r e la t io n s  w ith 
someone other chan the " p e r p e t r a t o r 's "  
v i f e .  So, f o r  a woman to  get th e State 
to  charge her husbind with raping h er, 
m a rita l rape haa to  be cr im in a lized  In 
har p a r t ic u la r  s ta t e . The on ly  s ta te s  
that have cr im in a liz e d  m arita l rape i r e  
Nebraska, Iowa, Oregon, New J e r i.ty , C s l-  
f o m la ,  M innesota, M assachusetts and 
C on necticu t— and on ly  w ith in  the pasc 
seven y ea rs .

A New Hampshire b i l l  c r im in a liz in g  
m arita l rape use voted on In A p r il (Ed. 
nocer a t  fcho time we went to  p r e s s , the 
outcome o f  the- voce wee noc known. ) 
Aisamlyvoman May Neubergar Is  sp on sor­
in g  a New York b i l l ,  snd a J i i l l  w i l l  
soon be Introduced In Wlscorteon— le t t e r s  
o f  supporc are c r u c ia l  nov. (L e tte rs  
on the Wtsconson b i l l  can be sent to  
R epresentative Barbara D lld in v  o f  M ll-  
waukae.)

In cha s ix  rem aining s ta te s  uhere hus­
bands are not s p e c i f i c a l l y  exempted from 
rape charges bv eracu tu e, the d i s t r i c t  
a ttorneys  cou ld  tr y  to  p r o se cu te , but 
the Judges cou ld  d ism iss  the ch arges i f  
they chink che English Common Law t r a d i ­
tion  app .'laa . (See “ The Common Lew Does 
Not Support • M arital Exemption f o r  
F o rc ib le  Rape" by Details Druckar In 
Uamn’ M Right* Law A rp orcer, v o l .  5 , 
no. 2 -3 , V ln ca r /S p rln g . 1979)

Thus I t  appears that a women can use 
m arita l rape a s  a dsfanse whan she la  
being prosecu ted  f o r  k i l l i n g  har husband 
on ly  In the e ig h t a tatae uhere m erits ] 
rape I s  c r im in a liz e d . In  f a c t ,  i » ’ a in  
Oregon, a ft e r  the exemption f o r  husbands 
waa removed, Greta R ideout"* d iv orce  at­
torney to ld  her b e fo r e  the t r i a l  o t her 
husband John f o r  tap '.ng h er, that mari­
ta l rape wee not a grounds fo r  a d iv orce  
In Oregon. (F ro* Che C learinghouse pam­
ph let on Greta Elds out b e fo r e , during 
end a f t e r  the t r i a l .  S3 .00 . A fte r  hla 
e c q u lc a l, John p u b l lc a l ly  a p o lo g iz e d , 
and they r e c o n c i le d .  However, she d i ­
vorced hla a ft e r  he became v i o l e n t . )

So even though m arita l rape la  crim in ­
a liz e d , I t  la  o ften  not caknn s e r io u s ly , 
snd c r im in a liz in g  I t  may noc n e c e ss a r ily  
provide an adequate le g a l  defen ce fo r  a 
woman who defends h e r s e l f  against, her 
husband's sexual e t i e c k .

What Happens ® 
Fight Back?

The o r ig in a l  coaa in t exempting hus­
bands from being charge with the rspe of— 
t h e ir  w ives was made by E ngland 's n ld - 
17th century Q ile f  J u s t ice  S ir  Matthew v 
H ale, who was a ls o  known fo r  h is  o v e r -  
z e a lo u s  hanging o f  v lt c h e a . He wrote 
th a t :

't h e  husband cannot be g u i lty  
o f  a rape eoa m rted  by h i r s t l f  
upon h i*  law fu l w ife , f o r  by 
th e ir  mutual matrim onial con ­
ten t end c o n tr a c t , the w ife  
hath yiven  up h t r t u l f  in  th is
k ind unto her husband, wb: rb  
she cannot r e t r e c t .  *

200 years la t e r ,  J u s t ice  P o llo ck  in  Eng­
land a c l l l  In s is te d  that "a  w ife  cannot 
r e s i s t  her husband no matter how cru el 
o r  b r u ta l"  because she gave up her righ t 
to  consent by marrying him.

300 years a fte r  Male, h is  d o c tr in e  Is  
s t i l l  en furced  In the 36 s ta tes  which 
p r o ce cc  husbands married to  th e ir  v i c ­
tim s. Furthermore, In 13 s ta t e s . I t  Is 
le g a l  f o r  a man to rape the woman he Is  
m erely l iv in g  w ith ; snd In fou r  o f  these 
s ta t e * , he can on ly  be charged with a 
la a s a r  degree o f  rape o f a dace ( " v o l ­
untary s o c ia l  companion") w ith whoa he

O .T O T€STRA  
has had p rev iou s volu ntary  sexual In te r ­
c o u rse . And In Neat V ir g in ia , he can 
be chergad with a le a s e r  degree of rape 
a w n  i f  be has not had p rev iou s volun­
ta ry  sexual con tact with h i*  d a te . (The 
breakdown by s ta te s  1* a v a ila b le  from 
the N ational Cancer o f  Women end Family 
Law, 779 Sroadvey, Suita 402, New York, 
New York 10003)

. s «



Marital Rape as a Part of the 
Lives of Battered Women

M arital rap* la  an o fte n  unrnported 
fo r a  o f  v io le n ca  coward* b a ttered  v o - 
sa n . A ccording to  Or. Lenore Walker 
(In  a c a l l  aadt to  th* C 'tannariiouse in  
th* f a l l  o f  1960), aha d«icov*T *d  in  
re v la v in g  th# aeapl* fo r  har 1979 kook,
Thm Jaetarad woman, char SOS o f  the wo­
man had baan raped by ch a ir  husbands.

Many woman do nor daaerib* •chair rapes 
aa "ra ca .l"  but in stea d  *av "he fo rce d  
m * ."  "ha usad a#,'* o r  "ha took advan­
tage o f  me. Saying th* word rap* makes 
th* aham# more acute and r a is e s  cha l n -  
to la r a b la  q u estion  o f  how sha Is  going 
ce  laava h la . •

B stta rtd  woman are o fte n  raped , be­
cause ch ay  re fu se  to have sex or thev 
re fu s e  another o f  th e ir  husbands' o r ­
d e r s . Thev ire  a ls o  beacen because

th ey  re fu se  sex . When women are beacen 
because chew re fu se  sax, they sometimes 

.subm it a f t e r  the b ea tin gs  co prevent 
fu rth e r  b e a tin g s .

3*eaua* o f  t h is ,  men o fte n  sav women 
want to  be beacen as fo r e p la v ! T h is  
was John R id e o u c 's  a t t o r n e y 's  b a s is  fo r  
defen se  in  the December, 1978 Oregon- 
t r i a l ,  because Creta f in a l ly  subm itted 
( a f t e r  h er  Jaw war n e a r ly  b rok en ).

Deadly Fear as a part of the 
Lives of Battered Women

Many ba ttered  vomen have ra ce n cly  
berm accused o f  k i l l i n g  Chair husbands.
And i t 'd  not b eciu se  women are frequen t 
k i l l e r s .  In Che Uni tad S ta te s , the ho— 
a o c id e  ra te  f o r  women i t .  on ly  15X and 
d e c l in in g .  "Moac women in ch ia  c u ltu re  
art, tra in e d  to  i n f l i c t  ch a ir d isa p ­
pointm ents on th em selves. we are taught 
not to  become angry, but to  become de­
p ressed  and s e l f - d e s t z u c t l v * . . .program ­
ed o  commit s u ic id e ,  not h o m ic id e ,"
(from  "The Lady la  a F e lon , th* H arris 
Case 1* a Hew M ora lity  Play f o r  the 
In s tr u c t io n  o f  U ppity Women." by Ann*
Jon es. In  The*#* T im a , A p r il 1 -7 ,
1981) ;

A ccord in g  co a 1969 government rep ort 
about sa many y lv a s  k i l l  th e ir  hu*(rondo 
aa v ie *  v e r s a , but women are m otivated 
by s e l f -d e fe n s e  seven tim e* es o fte n  as 
men (from  "B attered  Uomen— The F ight to  
End W ife -S e a tin g "  by  Beverly Jacobann 
i n  C i v i l  Mqtita Olgai'V, Summer, 1977).
"In  seny cases the him ,lcid* la  an a c c i ­
d en t; th* woman naans m erely co prevent 
o r  stop  a b ea tin g , but a chance blow or  
h a ir - t r ig g e r  b rin gs death In ste a d . But 
in  a l l  the bactarad women's case* from 
a cc id e n t to J u s t i f ia b le  hom icide Co pre­
m editated surd ar, th* women are Impel­
le d  by deadly f e s r . "  ( f r o c  "Th* Ladv is  
a F elon ")

A ccording to  F o lic *  Chief James Ian- a .  
from- 1971 through 1981, " a l l  ch* man who 
were arreacad in D acrolc fo r  k i l l in g  

. ch a ir  wlvea had praw ioualy baacan chsm ." 
(from  a phone c a l l  to Chief Jama* Sannon 
in  .April, 1981 and OJ# Jaecerad Woman 
S tr ik e s  S eek , rwrder o r  S a i l  aatmnsm?" 
by Jan* L indsay. September, 1979)

>.,, ■■■■ —.......... ............... r- 1. —".H~-,w .

Wive* who re p o r t  b a s tin g s  co th* p o l i c e  
f in d  l i t t l e  ba lp  o r  p r o t e c t io n .  A scudy 
done by C laudia McCormick in  the Chicago 
J a i l  shows chat a l l  th* woman who ware 
Chars f o r  k i l l i n g  th a ir  husbands had 
c a l l t d  Ch* p o l i c e  at le a s t  f iv a  tim es.
And 27Z o f  the women sa id  chat the bea t­
ings became evam aare sever* a ftw r each 
a r r e s t ,  (from  a :• &aet*'-#<f Women S tr ik e *  
k eck , A ird e r  o r  S a i l  Datmnaa?)

A nother o b a c a d *  th at b a tte re d  women 
fa c e  i s  that on ly  2Z o f  ch* b a tte r in g  
males ere  even p ro se cu te d , (from  "B at­
tered  Woman, ch* Flghc co End W ife-B eat­
i n g . "  b y  Beverly Jecobaon in  C iv i l  fljgn ts  
S ig a s t , Suimer, 1977)

So what are th* a lte r n a t iv e s  opan co 
a b a tte re d  woman? She- can tr y  to  escape 
che s itu a t io n  knowing chat ha might even­
tu a lly  ca tch  up w ith h er , she can teak 
h elp— i f  i t ’ s a v a ila b le ,  ah* can be pas­
s iv e  o r  she can f ig h t  back . A ccord in g co 
J r . E la in e  Hlibarman and K it Munson in 
th e ir  study "40 3a ttered  W iv es":

'T h is  p a a x jv ity  re v e a l*  an em otional 
s ra ce  o f  h a ls la sa n a ss  and d e s p a ir , 
p lu s  f e e l in g *  o f  in com p eten ce, worr.p- 
l* s * n e * s , g u i l t ,  shame and b e in g  un­
lo v a b le .  The women f e l  r they de­
served the. b a r te r in g , rhe women 
were a ls o  c ry in g  to c o n tr o l th e ir  
cvn a g g ra a jj vw im pulses a* a r e -  
su lc  o f  a v io le n t  e n co u n ce r ."
•the wo.wn were a ls o  cry in g  co con - 

i r o -  Chair own a g g ress iv e  Im pulses as i  
r e s u lt  o i  v io le n t  en cou n ter . "P a s s iv ic v  

d e n ia l o f  anger, then , d id  net ir-r!'- 
that che b a tte re d  women is  ad ju scid , or 
l ik e s  che s it u a t io n . It is  the l i s t  
ie sp a ra ce  defen se aga in st hom icidal 
r a g e ."  (from  '/i c r i .n o lo g y / An I .-.z irr .j- 
t io n a . Jo u m a l . v o l .  2 Q —J  1 9 * 7 -19” ? '

So cher* is  a fin e  l in e  between s e i ; ; :  
p a ss iv e  and f ig n c in g  b a c „ . E * l l i r c d ,  
s e x u a lly  abused and raped w ives v.i,- 
f ig h t  back are o f  a l l  ages and races 
w ith  che cannon lin k  o f  having Abusive 
huabands. The accou nts rt sono o f  cnorr 
women w i l l  f o l lo w .

B*m«dln« Howard

Bem adine Howard i s  a m arlca l rape v i c ­
tim* who w«* co n v ic te d  of the murder o f  
her husband on November 1, i960 . She is  
- t i l l  I n s t i t u t io n a l iz e d .  She corves f r o r  
Klchmond, C a l i fo r n ia ,  wnlch is  near cm 
lo c a t io n  o f che C lea rin gh ou se . Sern.v- 
d ln *  Is  young. Black and poor . She vae 
found g u ilty  o f  second degree murder and 
sentenced  co f i v e  co seven years In clu- 
C a li fo r n ia  Youch A u chorlty  C orrectlo .-a  1 
I n s t it u t io n  in  C a m a rillo , C a li fo r n ia ,  ac 
th* Ventura S ch o o l. When c a l le d .  Bar- 
baia  N lou s, Bernadlnes fu ture p aro le  
o f f i c e r  when B em adine is  a c tu a lly  on 
p a r o le ,  sa id  th st e f f o r t s  to  free  Berna- 
d in* would be . 'o p r a c la te d . e s o e c la l l '-  
s in ce  B em adine u o n 'c  be con sid ered  fo r  
? « r o l*  fo r  at le a s t  two years'! and a r r -  
bab ly  th ree .

Bem adine was on lv 18 when m e k i l l e e  
her husband L urrla  (L a r r y )> The i n c i ­
dent occu rred  in  Marcn. 1960, Just three 
aenrhs a f t e r  m arita l rap* waa c r im in a l-  
t ie d  in  C a l i fo r n ia .  T h erefore  . i c m i ­
di n* was able co p lead  s e l f -d e fe n s e  s in ce  
•be vas a vo id in g  her husband 's a ccesses  
co rap* h er .
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A ccord in g to  tha testim ony o f  v i t -  
. n esses , Bem adine Bid Lurrla  had p r e v i­
ou s ly  fou g h t. Bamadlna a ls o  to ld  the 
p o l i c e  that Lurrie vaa a karats tra in ee  
who p r a c tice d  k a ra te 'on  h er .

Har p u b lic  d efen d er, U il l ia a  V ea le , 
sa id  that the tape o f  her In te rro g a t io n  
by the p o l i c e  was played a t the t r ia l  

. ana chat she gave, "nayba f i v e  d i f f e r e n t  
statem ents to  the p o l i c e ,  t o t a l ly  con tra ­
d ic t in g  h e r s e l f . "  Be sa id  that h er psy­
c h ia t r i c  s ta t e ,  aa exp la ined  by p e y c h l-  
a c t r l c  testim ony shoved th a t , "sh e  cou ld  
noc t e l l  the truth  because aha cou ld n ’ t 
bea r  co  look  at vhat she d l o . "  Vasia 
tr ia d  co  show that Bernadloe vaa a -n ta l ly  
i l l  but n ot v io le n t ly  c r a z y . Be b e lie v e s  
that B em adine la  Innocent and th at the 
Jury 'Vaa wrong and c a l lo u s "  because I t  
Judged so  harsh ly  on bar e lxad -u p  c e s t l -  
oony co Che p o l i c e .

"V ie  husband cannot be guilty o f a 
rape committed by himself upon his 
lawful wife, for by their mutual 
matrimonial consent and contract, the 
wife hath given herself up

On March 19, 1980, L u rrla  had come home 
around. 3 a .a .  a f t e r  drin k in g  at a neigh ­
b ors  apartm ent. B em adine sa id  th at the 
h i t  him v lch  a v in e  b o t t le  fo u r  cim es to 
fend  o f f  h la  rape a ttem p ts . She said 
that they fought and then he beac h er . 
A fterw ard s, Bamadlna to ld  her m other,. 
S e ttle - G ilb e r t , chat th e  g o c  dressed  sr..' 
c a l le d  Beaala from a n e ig h b o r 's  apartment 
(ch e  aarna n eighbor who L u rie  had v i s i t e d ) .  
7ns neighbor t e a t l f i e d  a t  che pre lim in ary  
h earing  that he heard che couple argu ing , 
than s tr u g g lin g , then lu rr la . t a i l in g  B er- 
nadlne to  put a k n ife  down. Ha s a id  chat 
Bamadlna came co  h is  < o i r t a n c ,  ca rry in g  
a k n ife ,  to phone her raoci.er. Ha s a i l  
that Lurrla s ca g g n a a  in to  the n e ig h b o r 's  
and aa ld , "L ook, the h ie  me w ith  a b ot­
t l e "  and chen d ie d . That waa a cu riou s  
th in g  fo r  Lurrla  to say because m edical 
testim ony showed that Lurrla d ied  i f t e r  
being stabbed in  the heart with an e igh t 
Inch carv in g  k n ife .

B essie  to ld  the C learinghouse that Ber- 
nadine c a lle d  from che n e ig h b o r 's  apart­
ment to  say , "L a rry 's  goin g  to k i l l  me!" 
B em adine wanced her mother* a h t lp ,  but 
b ea s le  i s  c r ip p le d  snd has no c a r .  Bes­
s ie  s e id  that she wenced co ta lk  to  Lur­
r l a ,  but he was v e i l in g  In the back­
ground, " I t 'a  ou r f ig h t  and stay  out o fi n "  :

Beaale tmphaaltad th at B em adine.
"h a d n 't  cut him”  b e fo re  the phone c a l l .  
When Lurrla a rriv ed  at the n e ig h b o r 's  
apartm ent, Lurrla  was in  a rage end 
"th e r e  vaa no one to  come to  her re s ­
c u e ,"  sadlv sa id  B e ss ie . Beaale aald 
her daughter to ld  her a fru rvard s chat 
Bem adine shut her eves end "s tu ck  a 
k n ife  In him In the n e igh b or ’ s apartment. 
Basale con clud ed , "She had to  do I t  
s in c e  he (L u rrla ) vaa goin g  to  k i l l  h e r ."

The n elgh oor consul cted  su ic id e  a 
month b e fo ro  Bemadine* a t r i a l ,  and 
B esale is  sure I t  la ' because- he bad 
g u i l t  fe e l in g s  p e r ta in in g  to the I n c i­
d en t. ____________________

"Saying the word rape makes the 
shame more acute and raises the in- 
tc.lerr.blo Question o f how is she going 
io leave him."

a
Veale aald that tha main la tu e vaa 

not viiare the k i l l i n g  took p la c e , hue 
whether Bem adine vaa Innocent o f  mur­
d e r . He ra id  that th sra  was blood a l l  
over the Howard badrooa, and on ly cne 
b leed in g  wound, to  i t  was Im possible 
to  f ig h t  the p h y s ica l sv ld tn ce  that 
Bem adine had stabbed him b e fore  e n te r ­
ing the n e ig h b o r 's  spartm enc. (3 e ss ie  
said th at Bem adine to.'d  her that the 
b lood  found vaa ( roe  wounds he rece ived  
f  rom the b o t t l e ) .

P rosecu tor  John McTigue argued at .he 
t r i a l  th .i' i f  L urrla  had Intended to  
rape h la  w i fe ,  he would have been found 
In lo o t  stage o f  undress. In stea d , a l l  
o f  L u rr la 'a  cloc..-*s were fasten ed  when 
ha was examined. The p rosecu tor  said, 
that. L u rr la 'a  c lo th e s  d id  not show any 
signs, o f  the s tru g g le  that Bem adine- 
d e scr ib e d , and chac the scra tch es  she 
had rece iv ed  were con a le ten t with h is  
defending h im se lf from her h itt in g  him 
with a wine b o t t l e .  The Jury was swav- 
ed ay tha p rou ecu cor 'a  arguments and 
found Bem adine g u i l t y .

An employee at the VentuiJ School 
co ld  B essie chut I f  Bem adine "ob ey s, 
s h e ' l l  on ly  get two mors y e a r s ."  So 
B essie  haa reso lved  h e r t e l f  to help­
le s s ly  a cctp t 3 e m s d ln e 's  co n v ic t io n  
becauiae Bem adine i s  g e tt in g  the educa­
t io n  ahe needs and co u ld n 't  get b e fo r e . 
In f a c t .  Beeale sa id  thac che sch oo lin g  

'w i l l  keep her daughter " o f f  the 
s t r e e t s "  and ouc o f  tr o u b le . Bem adine 
re ce n tly  phoned B essie sa y in g .ch a t the 
a u th o r it ie s  are "so  good to  her chat 
s h e 's  r e s l ly  s a t i s f i e d . "

But Beasle has mixed f e e l in g s .  She 
would a ls o  l ik e  to have her daughter 
home. B e m a d in e 't  Imprisonment Is  a 
hardship fo r  B essie because she ‘,s 
unable- to v i s i t  her daughter s in ce  the 
sch o o l Is fa r  from any bus s e r v ic e .  
B essie  d o e sn 'c  know where to turn fo r  
h e lp , nor does she hsve che money to 
pay fo r  a a s ia ta n ce . The C learinghouse 
Is  try in g  to  con n ect her with in te r ­
es ted  o rg a n iz a tio n s . (Our so u rce : are 
Barbara N ious, B em adine' » fu t jr e  par’  
o le  o f f i c e r ;  B essie C ilb e r t ,  B em a- 
d ln e 's  mother; and W illiam  V ea le , 
B em ad in e 's  defender -  a l l  in terview ed 
by phone in March and A n r ll. 1931; pl'J* 
the Contra Coat* rimes o f  November J. 
1900. and the San Francisco rxaru.ie.- 
o f  November - ,  1980).

JuanlU Davenport

Juanita  Davenport, a white 4 8 -y ear - 
o ld  ro ch e r  fvom Cave J u n ction , OTetnn, 
pleaded no co n te s t  co che r a e n s l auchter 
o f  her husband who had sex u a lly  anu»#d 
her during th e ir  th lrrv  year m arriage. 
Her hueband. Roland, 59, was described  
In co u rt  t»*;iraony by th e ir  3 8 -v eor- 
o ld  dour1 who ‘••d a ls o  been se s -
ualJv abused bv Roland, a* "«o ~ w h o t 
o ! a cross  between Charles Mans.-r — J.
Hi t i e r . "

According to  a c a l l  to D is tr ic t  
A ttorney Bob 3urrows, Roland had S*«mi 
Impotent so he "engaged in v ica r io u s  
sex " by leaking her have sex with oth er*  
w hile Roland looked o n .  Bu rTow s a lso  
ln d lca ced  thee Roland even attem pted 
t o  aate her with a dog once.
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The j r t i *  rep orted  thee B u rrov i. vtic> 
p rosecu ted  h er, sa id  she k i l l e d  her 
husband under extreme s t r e s s  ^nd p r o  
v o ca t io n  becausw o f  R olan d 's  sexual 
p e r v e r s io n s  and dom ination o f  h e r ., She 
shot Rolsnd In  March, 1930. She then 
dismembered h is  body; b o ile d  the hands, 

^ fe e t  and head In a pressu re  c o o k e r , and 
* cremated h is  reB sln s In th e ir  barbecue 

“ p i t .  She t e s t i f i e d  that her husband, 
t o ld  n er that when he d ie d -* *  -led 

wanted to  be crem ated. Other w lcn c ia e s  
aald chat she d id  anything to  p le a se  

’ i» t» . in c lu d in g  abnormal sax a c t s . ’
Burrows to ld  che C learin g  House th at 

Juanita  had been "very  su b se rv ie n t  to  a 
dominate m ale ;she makes E dith  3unxer' 
look  l ik e  Susan B. A nthonv."

J u a n ita 's  a d u lt son found his. 
fa t h e r ’ s-rem a in s In the barbecue p i t  
and burled  cheer In the- g a rd e n . F ive 
month*.- l a t e r ,  th# son showed the author­
i t i e s  where th# gra v e  v a r  l o c a t e d .

"tt(fv*n .i^ is tne last desperate 
defense against homicidal rag e ."
Juan ita  p leaded  no co n te s t  to  f i r s t  

dsgrve m anslaughter a f t e r  a murder 
charge aga ln sc h e r  uas d ism isse d . Judge 
l a m  Cush ng sentenced  her on January 
12. 1981. up to- ten. y ea rs  ac the Oregon 
Women's C o r r e c t io n a l C enter In  Salem.
He sa id  that che p s y c h ia t r i c  f a c i l i t i e s  
th ere  w ere e x c r l l e n c ,  and th at her 
• !av  th ere -w ou ld .b e  " th e  b e s t  t h ln g " fo r  
ner. Juan ita  has- n oc yec  had a- h ear in g  
b e fo r e  the p a r o le  b o a r d , but Burrows 
guessed she would be in  prison - f o r  
th r e e -y e a r s . (Our so u rc e s  are D is t r i c t  
A ctom ev  3oo Burrows, the cou rt r e p o r te r  
and- em olovees- ac Che Women's. C o r r e c t io n ­
a l. f a c l l l c l
a l C enter who w ere  phoned, on March 23, 
1981; and ch e A s s o c ia te d  Press a r t i c l e  
as p r in ted  In tha 3 e rk e lv  G azette on 
January 16, 1 9 8 1 .)  »

Franc*# Convmra

Frances Conyers was ■ S 3 -y e a r -o ld  
mother o f  a m arried son vhen she shot 
her husband o f  32 v e e r s , Byron. 52 , In 
Septem ber. 1978. F ran ces , who i s  w hite 
and from 3oone, Iowa, was o fte n  sex ­
u a l ly ,  p h y s ic a l ly  and v e r b a lly  abused 
by her huaband a f t e r  h is  d r in k in g , 
b ou ts . '  -

Or. the n igh t o f  the- k i l l i n g ,  Byron 
re p e a te d ly  s e x u a lly  abused France#. She 
f in a l ly  managed to e sca p e , and she shoe 
h la  b e fo r e  he cou ld  ge . nut' o f  bed to 
get her s t a in .  .  -

Frances to ld  the C learin gh ouse  th a t 
th e county a ttorn ey  uas " v i n d i c t i v e , "  
p lu s  the c h ie f  o f  p o l i c e  knew B yroo .
She was charged w ith  f i r s t  degree mur­
d e r , but she s a id ,  "To me I t  war s e l f -  
d e fe n s e . He c a r r ie d  h is  weapon, h is  
f l a t s ,  a l l  the t im e ."  She sa id  she re ­
fused  to p le t  bargain  (o r  second degree 
murder because ahe "n ev er  d id  f e e l  
g u i l t y .  So I'm  doing t i a « . "

Frances said thar 3*ron vn> t o t a l l y  
d i f f e r e n t  vnen he vas d r in k in g , and h is  
d r in k in g  grew vorae as years vent by. 
She kepc th in k ing thee " th in g s  w i l l  be 
b e t t e r ,  and I t  v o n 't  happen a g a in ."  and 
anyway i t  vas a woman's p la ce  to  a ccep c 
Che bad with the good and there were 
good tim es . But chac n ig h t , sha f i n a l l y  
blew up and fought back . She a a ld .
" I 'v e  never been la  a speck o f  tro u b le

b e fo r e .  " I t ’ s a l l  a waste (th a  abuse 
th at le d  up co the s h o o t in g , the 
shoo t in  g__and har yemra in  l a i n ,  and 
I a la s  the p oor  o ld  guy c o o l "
Frances was sentenced  to  10 y ears  fo r  
vo lu n ta ry  m anslaughter In July, 1979.
She i s  now in  the Iowa S cate  Women' 1 
Reform atory a c  Rockw ell C ity , and w on 't 
be e l i g i b l e  f o r  p a ro le  u n t i l  iv y  A, 1982. 
(Our sou rces  are Frances Conyers, her 
a tto rn e y  and Seth Bochnaa. from the 
Center f c r  C o n s t itu t io n a l R ig h ts , an 
w rgan lra clcn  v h lcn  h e lp s  defend women 
who f ig h t  b a ck . They were a l l  phoned in  
'M arch. 1 9 8 1 .)

J*on«ar P r t i

J e n ife r  F a cr l vas a 3 2 -7 a * r -o ld  mother 
o f  two vhen the k i l l e d  her husband. 
R obert. J e n n ife r , who I s  w hite and from 
Weyauwmga, W iscon s in , I s  cu rre n t ly  under 
a 1 0 -y ea r sen tence f o r  m anslaughter. Her 
a c to m a y , A l E lsen berg , sa id  the k i l l in g  
was a r e s u lt  o f  "13  y ea rs  o f  em otion a l, 
p s y c h o lo g ic a l  and p h y s ica l b r u t a l i t y . "  
E isenberg sa id  chac J e n n ife r  uas a lso  a 
v ic t im  o f  sexual abuse, but she was coo 
embarrassed Co g ive  the d e t a i ls  in  the 
courtroom . A ccord in g  to  E lsen berg , 
J a n n ife s 's  huaband a ls o  sex u a lly  abused 
t h e i r  12-ym a r-o ld  daughter and a n e lcs , 
and maybe soma b oys .

'*... men often say women want 10 oe- 
beaten as torepiayl"________________ _

• O f  ■

In  M arch. 1977, Robert threatened  to  
Q sa eo lr  J e n n ife r  and kidnao- th e ir  e h l l -  
( n i t .  E iaanberg co ld  the C learinghouse 

1 th a t Robert brandished a k n ife  and 
'c h a s e d  her co ch# basem ent. Then he pre­

tended co le a v e  but return ed , so 
J e n n ife r  shot him w ith  a shotgun. The 
next day she burled  h is  body and sec 
f i r e  to her house In an attempt co com­
mit s u ic id e .

J e n n ife r  was -charged w ith f i r s t  dsgree 
murder and arson , buc was on ly  found 
g u i lt y  o f  m anslaughter. In February,
197B, che Judge (who E isenberg sa id  "was 
e  s e x is t  p ig " )  r » v«  J e n n ife r  che maximum 
sentance f o r  m anslaughter, even chough 
J e n n ife r  had no p rev iou s  record  and had 
even been a Sunday sch oo l teach er and 
P .T .A . p r e s id e n t .

J e n n ife r  i s  a tten d in g  s school during 
the day and spending her n ig h ts  In ) a l l .  
but may be on p a ro le  by Che time th is  

* a r t i c l e  is  read . (Our sources are her 
a tto rn ey  A l E isen berg , who vas phoned 
in  Kerch end A p r i l ,  1981, and Time f r o r  
Hovmmber 28, 1 9 7 7 .)

Gloria Tlmmon#

G lo r ia  Tinmens, s Black woman fr o r  
S e a t t le ,  W ashington, spent fou r  yea r ! 
in  p r ison  f o r  th* m anslaughter o f  he* 
husband-. Ronald, b e fo re  she was r e le a s e -  
on p a r o le . She was 21 In Januarv, 19 1 , 
when ehe sh ot Ronald, who had raoed and 
beacen her during the year they were 
m arried . Am azingly, he worked as a C30 
o f f i c e r  (someone who brings w itn esses 
to co u r t )  fo r  the p o l i c e  d ec irtm en c. buc 
when d e t a i ls  o f  h is  b a tte r in g  h is  w lf* 
became known, he res ig n ed .

O cca s io n a lly , h i*  treatm ent o f  hrr 
sent her to the h o s p ita l  -  once fo r  
bum s a f t e r  he threw s ca ld in g  w ater m  
h e r  fa c e , and once f o r  in ju r ie s  a f t e r  
he threw her down a f l i g n t  o f  a t a ir s .

... • • k 1 .'  T. “ i : • ; - T - •  ̂ . • "t- - - .'



G lo r ia  rep orted  h la , and Ronald r e t a l i ­
ated by s tr ik in g  her in  fr o n t  o f  v i c -  
□caaaa w h ile  the waa In the h oap lta l 
emergency w aitin g  room fo r  I n ju r ie s  he 
had I n f l i c t e d ,

The d i s t r i c t  a tto rn ey  charged Ronald 
w ith  a lid en ea n or a ssa u lt  f o r  th is  l n c l -

*To m e  ft was sett defense He carried 
tUs weapon, his fists, all the time."

d e n t . '
xoneid was ce le a  i d p r io r  to  the t r i a l  

and asked har fo r  a r e c o n c i l ia t io n .  
A ccording to  publl : re co rd * , ebe said, 
th at when she a a t n la , he t r ie d  to 
s tra n g le  h e r , buc xwo fr ie n d s  freed  h e r .  
One acconpaniad G lo r ia  co a bar co calm 
down. G lo r ia 's  fr ie n d  l e f t  but gave 
C lo r ia  a gun fo r  p r o te c t io n . Ronald 
showed up at the bar snd threatened 
G lo r ia . G loria  co ld  h la  she had a- 
weapon and would use i t  i f  he c r ie d  
to  h it  h e r . Ha was about co  h i t  her 
vhen she shot h la .

G lor ia  plaadad g u i lty  co manalsugh- 
t e r  on A p r il 11, 1973, to  avoid  being 
c r ie d  f o r  ou rd er. S in ce  ahe used s 
f l r e a r a ,  she faced  nandacory Im prison­
ment and waa sentenced co  a 2 0  years 

sentence o c  Hay 9 , 1973.
G lor ia  escaped tw ice from p r iso n  and 
waa re lea sed  on p a r o le  on August 31,
1979, a f t e r  fou r  y e a r s 'o f  in ca rce ra ­
t i o n .  (Our sources are the Tem lniata 
A llia n ce  A gslac Rape Mev-, as p r in ted  
In the Center A g a in s t  S a x u a l A s s a u l t  
N a u s la t t S T  o f December, 1977; and the
p u b lic  d e fe n d e r 's  re co rd s , and the -----
d i s t r i c t  s t t o m s y 's  o f f i c e  -  both 
c e l le d  In March, 1980)

Cynthia Danny
Cynthia Denny pleaded g u i lt y  t o  volun­
tary  manslaughter o f  her husband, Gary 
Denny, 36, a s o f t b a l l  p it c h e r  vho was 
well-known In th e ir  hometown o f  Ptso-  
c o t t ,  A rizona . Cynthia, who was 28 
when ahe shot h er  husband, was abused 
about three tim es a month, Her a t t o r ­
ney, Tony Shew, to ld  the C learinghouse 
chat the abase Included b ea tin gs  and 
sodomy.

Shaw aald that on September 28, 1976, 
Cary and Cynthia ware re tu rn in g  from 
an argument a t a b a r . Cary had Chnt 

'lo o k  In  h la  eye that warned Cynthia 
that a b ea tin g  would soon f o l lo w .  He 
l e f t  fo r  a l i t t l e  w h ile , so she got a 
shotgun and tr ie d  to  coeu lt  s u ic id e  
w ith  I t .  buc he returned b e fo re  she 
was s u c c e s s fu l. She Intended to  scare 
him o f f  w ith  a sh o t , bat the bulltic 
h it  CAry In the ch ea t. She cook o f f ,  
end ha grabbed at har aa  she l e f t .  She 
returned when she re a liz e d  he w asn 't 
fo llo w in g  her and found that he wsia 
k „ t c  sor*  than the had auvsoaed- 
Cynthia became n y a te r ic a l ,  c a l le d  the 
p o l i c e  and sa c  m cAlng C a ry 's  head 
when the p o lic e  a r r iv e d .

A change o f  veooe vae grm itad because 
o f  p r e t r ia l  p u b l ic i t y .  She -sms tr ie d  
f o r  murder and found gu iJry o f  volua-- 
tary m anslaughter. The cm rr lcc io o  mss 
reversed  because she had rvrfa ea ed  to 
the shooting  a ft e r  she had been reas­
sured that Cary would s u rv iv e . She waa

tr ia d  in  another c i t y  and con v icta d  o f  
In volun tary  manslaughter because the 
Jury cou ld  not understand why she 
h ad n 't l e f t  her husband long ago. This 
c o n v ic t io n  was a lso  reversed  because 
o f  a t e c h n ic a l i t y .

Shaw thought the next r e t r ia l  would 
be a "aure w inner" because he plann . 
to  show through exp ert testim ony ex. c t -  
l y  why she had remained with her ; . s -  
bend. In stea d , Cynthia opted CO p U a  

bargain  so  that she would not hav.» to  
soend any more time la J a i l .  She 
pleudsd g u ilty  to  volu ntarv  manslaugh­
te r  on O ctober 6 , 1978, and sne now 
works ac a s h e lte r  fo r  b a rtered  w iv es . 
(Our sources  a r  C yn th ia 's  a tto m e v ,
Tony Shew; and 3eth ‘ Sochnak. 3oth were 
c a lle d  In March, 1981 .)

"I've never been in a speck of trouble 
before. It's all a waste (the abuse that 
led up to the shooting, the snooting, 
and her years in jail). “

Hartwell

Judy H arr 2 8 -y s s r -o ld
'■ o th e r  o f  ' uoy* vhen she
k i l l e d  her Fred. Judy, vho
la  v h lte  end •, J s t r o l t ,  M ichigan, 
vae found Iran., .it In  che stabb ing o f  
her huaband vho had freq u en tly  e s -  
eau lted  her b e fo r e . She Sad ca lle d  che 
p o l i c e  on numerous o c c a s io n s , lo t  che 
a u t h o r it ie s  d id  n oth ing to help h er .

On November 9, 1975, TTed tame home 
drunl and gave her a d w ic *  -  c ith e r  
to  have eex w ith  h la  or to b* t ie d  to 
the bed end whipped. Judy grabbed s r 
paving k n ife  end t r ie d  to  eecap c , buc 
he b locked  her way. She stabbad him.

In Merch, 1976, the Jury a cq u itted  
her on grounde o f  s e lf -d e fe n s e  fo l lo w ­
ing Judge V ic to r  Baum's In stru c tio n ', 
that s woman has s le g a l r ig h t to 
f o r c ib ly  r e s is t  unwanted saxual td -  
vancve by her hsabend. These in a t iu c -  
r.lons wara su rp r is in g  since m arital 
u . . la  so t a crime In M ichigan. Judge 
gaia* a ls o  d isregarded  Judges' op in ion s 
in  p rev iou s cases where che w ife was 
exp ected  to  submit to  her husband's 
demands. (Our soureee are M s .,  o f 
August. 1976; end Seth Bochnak, from 
a c a l l  aade In March. 1 9 8 1 .)
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D*6or*h Oav<s
Deborah D avis, a 2 2 -y s a r -o ld  white 
woman from Lyndon, Kansas, waa found 
in n oca n t in  th* sh oo tin g  daath o f  her 
husband. James C um ucc, 38. They had 
bean a a rr ie d  s ix  months, but he had 
a lre a d y  s e x u a lly  abused her fo r  f iv e  
y e a rs  by to r tu r in g  her w ith rubber 
b e l l s ,  p in s , and an e l e c t r i c  c a t t le  
p ro d . He had a ls o  im prisoned her ia  
an underground tank.

‘"Thirteen years o f emotional. 
psychological, ana physical b ru ta lity ."--
Janas owned books on t o r t u r e ,  b ra in ­

w ashing a id  hypnotism . A ccord in g  to 
Diane W iley , (who worked on the case- 
f o r  the n ation a l Jury P r o je c t ,  which 
I s  a n ationw id e  o r g a n iz a t io n  o f  le g a l 
w orkers and s o c ia l  s c i e n t i s t s  s p e c ia l ­
iz in g  in  h e lp in g  a ttorn ey s  p ick  
J u r ie s ) .  James made D eboran 's s u f fe r in g  
b ea ra b le  by g iv in g  her "r e a s o n s '' f o r  
i t .  Tor in s ta n c e , h e 'd  s a y , "V ia  go in g  
to  s t ic k  p ins In your b re a s t  because 
you d o n 't  cry  enough, and c ry in g  Is  
good f o r  y o u ."  Of cou rsii, she would 
c r y ,  and would b r in g  same r e l i e f .

3ut h e r  to r tu r e  decam.- unendurable 
when Jares announced h is  p lan s to  keao 
her wrapped in  ta p e , l ik e  a mummy, in  
a c o f f i n  beneath the bad. Deborah d is ­
covered  he uas s e r io u s  when she found 
a ca th e te r  and a i r  sunp f o r  keeping', 
her a l i v e .  She t e s t i f i e d  that she was

a fr a id  f o r  h er  l i f e ,  so she shot James 
in  the back o f  the head w hile- he uas 
s le e p in g  on C hristm as, 1979-. The Jury 
in  her June, 1980, t r i a l  svwpachized 
w ith  h er o r d e a l and c la a r e d  h er  o f  
murder.

Diane sa id  th a t Deborah a cted  o u r  of~ 
s e l f -d e fe n s e ,  w hich i s  che use o f  nec­
essa ry  f o r c e .  With h is  p r io r  h is t o r y  
o f  c r u e l y and pow er, the gun the used, 
wee. the e q u a liz e r  In har h o p e le s s  s i t ­
u a t io n . The p reced en t t o r  th is  wee the 
re v e rsa l o f  Tvonna Wanrow's 1973 con­
v i c t io n  fo r  a u rd e r . Tvonne was 5 - f o o c -  
A, had a cast an one le g  and was using 
a cru tch ; snd the aan she k i l l e d  was 
a 6- f o o e - 2  drunxan sen w ith  a p r io r  
h is to r y  o f  c h i ld  a o le s t a t lo n .  Ha was 
break ing  in to  bar f r ie n d 's  house, and 
ahe thought he had a lrea d y  g o tten  to 
her ch ild re n  when she shoe him in  s e l f -  
d e fe n s e . le c s u se  o f  the Uenrow p rece ­
dent th e Jury i s  more l i k e l y  to  lo o k  
u t the in c id e n t  from, th e  woman's p o in t  
o f  v iew , so Deborah uas n ot seen te  
sh o o t in g  a H e lp less  man. ________________

"She was tried In another city and con­
victed o f involuntary manslaughter 
because the iury could not understand 
why she had not left her husband long 
ago."
A ccord ing to  D laoe. Deborah wss a 

g rea t w itn ess because she was "not 
a n g r y ."  Diane sa id  that a f t e r  a -b * c -  
te red  woman k i l l s  bar hurband, women1 a 
gTouos t e l l  her that she should be an­
gry about the way he tr e a te d  her (when' 
she was b a tte r e d , she c o u ld n 't  a f fo r d  
to  be angry because he would b a tte r  I. 
her me a ) .  So by the time the t r i a l  
comae about, aha i s  u su a lly  J u s t i f ia b ly  
angry , and the Jury g e ts  the im pression
a b e e . e 4 .  Ud 11 e J  k d a  « • »  e i  —  ■ -  —

Deborah had noc a rr iv e d  ac th is  sta ge  
p r io r  co the t r i a l .  (Our aourcea are 
Diane U llty  o f  the N ationa l Jury Pro­
j e c t ,  vho was c a l le d  in  K erch, 1981; 
and The L on gttt P ovcluczcn  from August/ 
Septem ber, 1 9 8 0 .)

Halle Majla
I d a l la  M e jia , a 3 0 -y e a r -o ld  Mexican 
woman from L indsay, C a li fo r n ia ,  was 
found ln n ccsn t o f  aard er on O ctober 3, 
1978, Id tha sh oo tin g  desth  o f  her 
husband, Ralph. 30 . They hsd been mar­
r ie d  f o r  14 y e a r s , buc he beczne abu­
s iv e  when he s ta r te d  d r in k in g . Her puo- 
11c d e fen d er , Joe A lt s c h u le , sa id  that 
Ralph once a c ie c p c td  co f o r c e  Id a lia  
co mac# with a d og , another time he 
" fo n d le d "  t h e ir  L2- y e a r -o ld  daughter 
to "a n ta g o n ize "  I d a l la .  A ltsch u le  a ls o  
sa id  rh st th ere was sexual abuse bee. 
cause I d a l ia  subm itted when, where and 
how Ralph wanted i t ,  but ac tha time 
she Just con sid ered  i t  her w ife ly  ducv.

Ralph o fte n  b ee t Id a lla  -  w ith h is  
hand, b e lt  s trap  o r  b u ck le . On one o c ­
c a s io n . he grabbed her h a ir  and banged 
her head aga in st che dashboard and 
s te e r in g  wneel o f  tn e ir  c a r . By the 
time thev reached th e ir  d e s t in a t io n . 
K-Mart', h er  heed hurt and she- had b ig  
lumps on the back o f  her neck . He a lso  
re p ea ted ly  threatened I d a lia  and th e ir  
fo u r  c h ild re n  w ith  death . She- c a l le d  
the p o l i c e  fou r  tim a» to  t e l l  o f  
R a lp h 's  abuse, but he charmed the o c -  
X ice  and then bea t h er  even more lo r  
her a u d a city .

On Decomber 18. 1977, he wee drunk 
a g a in . They w ere -in  oed a ft e r  y e t  
anocher q u a rr e l, and he had again  
threatened co k i l l  her and the c h i l ­
d ren . He a lte rn a te d  becveen t e l l i n g  
her how ouch he loved  Jier and smasntne 
her fa c e  aga in st c h e ^ u a ll . She got 
ou t a t bed, found^ids . 2 2  c a l ib e r  re ­
v o lv e r  and shot him four tim es, one# 
through the h e a r t , b e fo re  he cou ld  get 
oue o f  b e d .

She was t r ie d  f o r  ou rder in three 
separata  t r i a l s ;  but che f i r s t  two 
tim es, she had hung J u r ie s . In Sep­
tem ber, 1978, che th ird  Jury found 
I d a lla  in n o ce n t. (Our sources  are ,Wv 
West, from March 13 . 1979; and a March, 
1981, phone c a l l  to  I d a l ia 's  p u b lic  
d e fe n d e r , Joe A lt s c h u le .)

franca* Hughe*

Franclne Hughes, from Lansing. 
M ichigan, and Che mother o f fo u r , was 
found in nocen t o f  the daath o f  her e x - 
husband, James (M ick ey ), 31. F ran cln e . 
vho was 29 when the burned the house 
w ith  Mickey in i t ,  p leaded in n ocen t, 
n ot because o f  s e l f -d e fe n s e ,  buc be­
cause o f camporary In sa n ity .

F ran cloc bed undergone b e a tin g s , 
p lu s  sexual and verbal abuse fTcm 
M ickey a in ce  her m arriage at 16. She 
e v e n tu a lly  d iv o rce d  h la ,  but a ft e r  he 
was in ju red  In an autom obile a c c id e n t , 
he mowad in  a g a in . She tr ia d  to sscape 
him through seek ing help from the 
p o l i c e ,  tha c o u r ts , and fr la n d a  and 
r e la t iv e s ,  but 30  one vas 'w illin g  to 
h e lp  h e r . In f a c t ,  the p o l i c e  o fte n  
a rr iv ed  Just a lta r  a b ea tin g  snd when 
Mickey was s t i l l  th rea ten in g  h e r , but 
as lon g  as Mickey d id n 't  touch her in  
fr o n t  o f  them, they c o u ld n 't  a r re s t
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him. M ick ey '• th rea ts  to  k i l l  her were 
noc uafoundad-'-on a few o cca s io n s , he 
choked her or chased her v lt h  • k n ife .
He a lro  co ld  her chat i f  she l e f t  h la , 
no a a tte r  where she went he m u ld  fin d  
har.

On March 9, 1977, ha beet h er  yet 
again and fo rced  her to  have sex w ith  
h la . Be a ls o  forbade her f r o a  going 
to  s ch o o l— her one escape fro a  the 
house. Be even »* * »  bet bum  h er books 
« id  tarn  pap er. A fttT  Mickey had gone 
to  s le e p , she poured g a so lin e  an the 
f l o o r  around the bed snd l i t  i t .

Tha p r o e e c u t o r  c h a r g e d  h e r  w i t h  
f i r s t  d e g r e e  m u rd e r . But t b *  J u r y  
a c c e p t e d  F r a n d n e 'e  p l e a  o f  te m p o r a r y  
i n s a n i t y  I n  N ovem b er, 1977, e n d  sh e  w ee 
f r e e d  f r o a  p r i s o n .  (O u r s o u r  c o s  a r e ­
n a  j u r n i n y  B ed , t t »  T ru e  S t o r y  o f  
y r a a d o e  lu g h e a -A  M e t e n  W i f e  V ho l a ­
b e l l e d  by f a i t h  M c N u lty , B e r c o u r t  
B r a c e  J e v a n l c h ,  New Y o r k ,  1980; and 
t h e  F e m in is t  A l l i t n c e  A g a in a t  la p #
?J«ws, a a  p r i n t e d  i n  t h e  c a n t e r  k y e in e e  
5eirueZ a s s a u l t  a w v x la c c a r  at O e c a n b e r .  
1977.)____________________________

"She c&Hed the police four times to tell 
ot Ralph's abuse, but he charmed the 
police and Wen beat her even more tor 
her /audacity.” _________________ '

era M»» Hcygood.
Eve Mae-Hey good, a 27-yeat—o ld  Slack 

mother o f  five- from Milwaukee. Viseon— 
e ln ,  wee charged in  the sh ootin g  death 
.of h e r  husband, but the Judge dism issed 
the charges i t  her pre lim in ary  h ear in g .

In the sun otr o f  1976, E va 's  hus­
band b est h er and tr ia d  to  f o r c e  her 
to  perform  a- "v a r ie ty  o f  a c t *  o f  sexu­
a l  p e r v e rs io n , ' '  sa id  her a ttorn ey ,
Al E isenberg . Eva re fu sed , so  he got 
e  loaded .18  and pressed  i t  cn har 
foreh ea d . She grabbed che b a rre l and 
cv ls te d  I t  toverd  him snd the gun went 
o f f .  Eva then draped h is  body from 
the r a f t e r s  o f  tha garage, and tr ie d  
to  throw su sp ic io n  o f f  h e r s e l f  by 
w r it in g  e l e t t e r  from a f i c t i t i o u s  
Jea lous lo v e r . Buc when the p o lic e  
a rr iv e d , Eva adm itted that she had 
k i l l e d  her huaband in a e lf -d e fa n s e ,  
and che Judge a ccep ted  har testim ony. 
(Our source i s  E va 's  a tto rn e y , Al 
E isenberg who uas phoned in  March,
1981)

•.aNCUBICN
C on v iction s  mid a c q u it ta ls  are 

s p o ra d ic , but B lack women are more 
re a d ily  co n v ic te d . A ccord in g to  Diane 
U lla y , th is  la o fte n  the ca se . Since 
the w ife  le  u su a lly  the on ly  w itn e ss , 
ahe haa co look  c r e d ib le  to  tha Jury, 
but whan she i s  not w h ite , the Jury 
look s  at her case d i f f e r e n t ly  and 
le a s  sy m p a th e tica lly .

The in c o n s is te n t  a c q u it ta ls  end 
c o n v ic t io n s  ahow that a women's leg a l 
r ig h ts  to defend h e r s e l f  against her 
husband's rape a ttenp cs are rather 
phakcy. But "case  law a llo v e  tha use 
o f  deadly force  to  prevent f o r c ib le  
sodomy between B a le s ." (From pamphlet, 
"Xapraecntaclon o f  Woman Who Defend 
Themselves in  Response co F hyelcel 
o r  Sexual A ssa u lt" by E lisabeth  
Schneider and Susan Jordan, 1978.)

A CONVERSATION WITH AL EISENBERG:

”1 have* defended more m ajor sem en's 
ca ses  th e -  anybody in  Cilia s ta te  I V ! j -  
oo ru in ! and son them e i l .  I  heew a ls o  
rep resen ted  more accused  r t p i r t s  chan 
anybody in  th is  s ta t e .*

E isenberg con sid ers  J e n n ife r  P e t r l 't  
case a win because the bought and 
readied  the gun, p lu s  shot her hus­
band front the beck but Instead o f 
g e t t in g  m urder-one, she rece iv ed  a 
sentence o f  mans laughter and e school 
re le a se  program.

Eisenberg In d ica ted  that he had 
defended a man accused o f  raping h is  
w ife ,  but I t  r e a l ly  w asn 't 

" r a p e "  s ln ca  the man had "o n ly  th rea t­
ened to  co n e lt  s u i c id e ."  (W isconsin 
Is one o f  the s ta te s  wharm women "In  
e f f e c t "  have to  esk th e  cou rt fo r  he 
r ig h t to  le y  "n o " .  One spouse has to  
f i l e  a p e t it i o n  fo r  an annulment, dl — i 
v o rca , se p a ra t io n , o r  separate  mainten­
ance b e fo r e  the husband can be ch arged .)

He a ls o  defended two accused ra p ists  
by su g gestin g  the v ic t im  had In v ited  
a gang-rap* (from  OOB. June, 1980 
and a phone cal I to the cou rt rep orter )

E isenberg s s ld  that h e 's  a fem in ist 
end e member o f  N.O.W ., "But that .. 
d o e s n 't  mean I'm goin g  to  back o f f  my 
ia se  because someone hat e d i f f e r e n t  
p o l i t i c a l  f e e ltn g . Those men (the 
two accused gang ra p is ts )  ere  Innocent 
e* fa r  as I'm con cerned . They got 
re l l -r o a d e d  by the ju d g e ."  The two 
men were co n v ic te d  but an appeal is  
now pending.

In the courtroom  during the gang- 
rape t r i a l ,  he sa id  that the courtroom 
was f i l l e d  with " r a d ic a l fe m in is t , 
lesb ian  s e p a ra t is t  ban sh ees." E isenberg 
sa id  that he used that phrase because 
the wonen that were d isru p tin g  the cou rt 
room were a p a r t ic u la r  group that he 
recogn ized  from previous encounters as 
being " le s b ia n  s e p a r a t is t s ."

No sa id  that th is  same group sa id  he was 
"d ci'end lnq  a m urderer" when he took on 
J e n n ife r  P e t r i ’ s ca se . These " la sb la n  
s e p a r a t is t s "  have a lso  " t r i e d  unsuc­
c e s s fu l l y "  to  have him removed from 
N.O.U.

The fin d in g *  o f  Dr. E laine H ilb e r -  
man and Kit Minaon in  th e ir  study "60 
B attered W ive#" sum up why theee v iva s  
t r ia d  to eo lve  th e ir  problems thro tgh 
v io le n c e .  They found chat:

" t b e  fe w  woman who r w i o i t t d  t o  
c o u n t e r v i a l e n c e  d id  s o  a a  an s e t  
o f  d e a p e r a c l o n  a a a o c ia c e d  w ith  
f s l l u r o  o f  o c b e r  o p t i o n s .  T h e ir  
uae o f  v i o l e n c e  va a  r r l s i t i  a 
d l r a c t  c h r e a e  c o  l i f t  snd  u s u a l ly  
cam e a a  a  s u r p r i s e  c o  Che w o m e n  

who w e r e  C h e e a e lv w a  unaw are o f  ch e  < 
a x e  a n t  o f  t h e i r  r s g e .  T h is  i s  
i t .  c o n  e ra  * c  c o  th e  m in im a l p r o ­
v o c a t i o n  w h ic h  p r s e l p i t s t s d  
v i o le n c e  by  t h e  hu sb end s  

(F r o a  V lc r ie D i lo g y — An I n t e r n a t i o n a l  
J o u r n a l ,  v o l .  2  ( 3 - 4 )  1 9 7 7 -1 9 7 8 )
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Teresa, a jou rn a lism  volunteer, 
In v e s tig a te d  e tch  o f  these cases 
ju s t  / o r  th is  a r t i c l e ,  s ta r t in g  v :t .t  
newspaper c l ip p in g s ,  then by l ib r a r y  
re se a rch  and te lep h on in g  a l l  over 
the country- Con ecu hue tons /o r  the 
severa l dozen phone c a l l s  and fo e  
her tim e and tran sp orta tion  costs  
are ts jr -d e d u c c ji le . The .Vatuanal 
Clearinghouse on v a r t ts l Rape is  a 
p r o je c t  o /  the Women’ s .Viscory Re­
search Center, which has .no f in d in g  
excep t d on a tion s .

Court) V. D irec to r  
n a t i o n a l  C lea r in g -h ou se  
on M arita l Rape

,*<-! At t - , ."
$  A  0 0

As E lizab eth  S ch neid er says about 
che niztber o f  ba ctered  women whose 

/ ’- '[ s e l f - d e f e n s e  cases sn« worked on
/through  th* now d e fu n ct Votsen's S e l f -  
! Defense law P r o je c t ,

*.*any o f  th ese  woman a re  l i t t e r e l l y  
k i l l i n g  to  a v o id  b e in g  k i l l e d .
Sane o f  Shea have l e f t  home many 
t i r e *  b e fo r e ,  but th e ir  husbands 
have fo l lo w e d  them e w  -ywhere 
they went. O ften , th e y 'v e  c a l le d  
the p o l i c e  and g o tte n  no h e lp , 
k i l l i n g  say have- seemed l .A e  the 
on ly  way they co u ld  defend  ch oo­
s e !  v e s . *

(F roa  "When V ictim s K i l l "  by Tooar 
Levin  in  che N ationa l la v  J ou rn a l,
O ct. 29, 1979) • - -

U e've goc Co f in d  e l c e rn a c iv e s  fo r  
chase wooan. For fu r t h e r  in form ation  
abouc thesa woman, and about the C le a r -  
ix-ghouse membership, p u b lic a t io n s  and 
r e s o u r c e s , tend a s e lf -a d d r e s s e d  
scanned en velop e  to  the S acion n l C lear­
inghouse on M a rita l Raoe. 2321 Oak. S t . ,  
B erk eley , a  94 708.

f o r  in fo rm a tio n , l e g i s l a t i o n ,  and l l c i -  
ta c io n  on b e n a lf  o f b a ctered  uonen, con­
ta c t  The N ationa l Canter o f  Womankind 
F an ilv  Law. 799 Broadway, Suita 4 01 . NT., 
NY. 10003.

( T  Teresa. P r ieo ,. 1981

Laura X w il l  be d o in g  a workshop ac 
tha N ational C o a lit io n  A gainst Sexual 
A ssa u lt C on ference i . c  S u racuse , NY., 
and in S to r r v s .  CT ., ac ch* .Vacional 
Nomen's S tu d ies  A s s o c ia t io n  C on feren ce , 
from  Nay J1 through June 4. I f  anyone 
wants to  meet w ith  h er o r  have h er  
sp eak , she needs p a id  speak in g  engage-  
merits in che area sound these- s ta te s  
fo r  donation! co a f f o r d  che t r i p .  W rit*  
eo her ac che .vacional C learinghouse on 
K a n c j !  Rape.

LXjnyraiF— ■ u upsj
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Iter. 3 9

MARITAL RAPS EXEMPTION PACKET

1. M arita l  Rape Exemption Chart —  S t a t e -b y - s t a t e  
summary o f  the Exemption in  Criminal S tatutes  
(8 p a g e s ) .

2. M arita l  Rape L i t i g a t i o n  —  Summary and C i ta t io n  
o f  Case Law (3 pages ) .  S .75

3. Resources on M arital  Rape —  3 ib l io g ra p h y  o f  
a r t i c l e s ,  l e c a l  a r t i c l e s  and s tu d ies  (3 pages ) .  
S. 73

4. Schulman, J . , "The M arita l  Rape Exemption in th 
Criminal Law," 14 Clearinchouse Review 53S 
(Oct. 1980) (4 p a g e s ) .  S i .00

5. M arital  Rape Fact Sheet ( 4 p ages ) .  $1.00

Tota l  Packet:  S5.00

* * * * * * *

I f  you wish t o  r e c e iv e  any o f  these m a ter ia ls ,  
p lease  check o f f  and en c lo se  appropr ia te  pay­
ment. P r ice s  cover  c o s ts  o f  xerox ing  and 
postage on ly .

Thank you.



S o u t h  D a k o t a  - C o m p i l e d  La w s  Ann. §22-22-1 (1979)
(Note: S o u t h  D a k o t a  a m e n d e d  its
s t a t u t e  to s t r i k e  t h e  m a r i t a l  rape 
e x e m p t i o n ,  h u t  t h e  f o l l o w i n g  year 
r e p e a l e d  th a t a m e n d m e n t )

♦ T ex a s - Pen. C o d e  Ann. §21-02( a ) (1979)
V e r m o n t  - Stat. A nn . ; T i t l e  13 §3252 (e ff ec t iv e 1 / 1 / 1 1 )  

♦ W e s t  V i r g i n i a  - W. Va. C o d e  §61-85-1 (1977)
W a s h i n g t o n  - Rev. C o d e  Ann. Ch. 9A.44 . 0 10 ,

9 A . 4 4 . 0 4 0 ,  9 A . 44.050, 9 A . 4 4 . O 6 0  
( e f f e c t i v e  S e p t e m b e r  1, 1979)

(Note: in 1979, the ci tv  of 
S e a t t l e  p a s s e d  a c i t y  o r d i n a n c e  
s t r i k i n g  t he  m a r i t a l  r a p e  e x e m p t i o n ) .

—  1 1  s t a t irates: m a r i t a l  r a c e  e x e m o t i o n  e n d s  w h e n
o a r t i e s  are s e n a r a t e c  u n d e r  a c o u r t  o r e e r

♦ K e n t u c k y  
L o u i s i a n a  
M a r y l a n d  
M i s s o u r i  
N e w  Y o r k

it. §510.010(3) (1975)
Ann. §14 (197 S )

♦ No r th  Dak 
R h o d e  Isl 
S o u t h  Car.

C o d e  §27-4 64D (1979)
Stat. §556.010:2 (1979)
Pen. L a w  §130.00 
(Note: e x e m p t i o n  a l s o  ends if 
p a r t i e s  e n t e r e d  i n to  s e p a r a t i o n  
a g r e e m e n t  w h i c h  i n c l u d e s  an exp re s s 
p r o v i s i o n  t h a t  h u s b a n d  w i l l  be 
c r i m i n a l l y  l i a b l e  for r a p i n g  woman. 
1 9S 0  l e g i s l a t i o n  to s t r i k e  
" e x p r e s s  p r o v i s i o n "  r e q u i r e m e n t  
d i 2. e d )

C a r o l i n a  - den. Stat. §14-27.9 (197?)
(or l i vi n g a pa r t p u r s u a n t  to a 
w r i t t e n  s e p a r a t i o n  a g r e e m e n t ) .

C o d e  A n n .§12.1-20-01, 1 2 . 1 - 2 ^ - 0 2  (1977) 
Gen. L a w s  §11-37-1 (1979 Supp.)
- C o d e  §15-3-653 (1977)

U t a h  - Cr 
W y o m i n g  -

im. C od e  An: 
Stat. Ann.

§76-5-402,§76-5-407 
5 6- 4 - 30 7  (La ws 1977)

1979)

—  6 st ates: m a r i t a l  e x e m p t i o n  en ds  w h e r e  p a r t i e s
•'re l i v in g  a p a r t  and o n e  s p o u s e  h as f iled a r-et it i rr. 
for a n n u l m e n t ,  d i v o r c e ,  s e p a r a t i o n  or s e p a r a t e  
m a i n t e n a n c e :

I nd ia na  - Stat. A nn  §35- 4 2 - 4 - 1 (b) (amended 1977) 
M i c h i g a n  — Mic h. S e c o n d  Pev. Crtm. C o d e  Ch. 23

§2340 (1990)
N e v a d a  - Rev. Stat. §200.373 (1977)

See " E x p a n s i o n "  S ec ti o n ,  i n f r a .



Ohio -  ORC SS 2 9 0 7 .0 1 (L) , 2907.02 (or  i f  p a r t i e s  
have entered in t o  a w rit ten  
sett lem ent agreement) .

Tennessee -  Code Ann. 539-3709 (1979)
Wisconsin -  S ta t .  Ann. 5940.225 (6) (1978)

—  2 s t a t e s : no  m a r i t a l  e x e m p t i o n  w h e n  p a r t i e s  a r e  
l i v i n g  apar t,  OR  o n e  s p o u s e  ha s i n i t i a t e d  le g al  
p r o c e e d i n g s :

I da h o - Co d e §18-6107 (1977) (parties m u s t  be 
l i v i n g  a p a r t  at l e a s t  ISO days).

N e w  M e x i c o  - Stat. §30-9-10 (1978)

—  10 s t a t e s : no  m a r i t a l  e x e m p t i o n  w h e r e  p a r t i e s  are 
livir.c a n a r t  (do n o t  n e e d  c o u r t  o r d e r  or s e p a r a­
tion a g r e e m e n t ) :

A l a s k a  - Stat. §11.4 1 . 4 4 5 (a) (effec ti v e 1-1-80)
(m arriage is an a f f i r m a t i v e  
de fe ns e, e x c e p t  w h e r e  p a r t i e s  
are l i v i n g  apart, ojr d e f e n d a n t  
c a u s e d  s e r i o u s  p h y s i c a l  i n j u r y ) .

A r i z o n a  - Rev. Stat. §§13-1401.4, 1 3 - 1 4 0 4  to 
1 3 - 1 4 0 6  (1978)

C o l o r a d o  - Rev. Stat. §18-3-409 (1975)
Idaho - Cod e §18-6107 (197") (parties m u s t  ha ve  be en  

ljv'.-c a p a r t  for at l e a s t  180 days).
Iowa - Ce d e Ann. j§709.2, 709.3, 709.4 (197S)

(e xemp t io n  in t h i r d  d e g r e e  o n l y ) .
• M ai n e - Rev. Stat. Ann. T i t l e  1 7A  §§11-251, 252

(1979)
M i s s i s s i p p i  - M .C.A. 9 7 - 3 - 9 5  (Supp. 1981) (Sexual 

b a t t e r y ] .
• M o n t a n a  - Rev. Co ne  §45-5-506 (1979)
N e w  M e x i c o  - Stat. A n n . §§30-9-10Z, 30 -9- 11 (19. S)

• P e n n s y l v a n i a  - Stat. Ann. T i t l e  18 §3103 (1977)
(Note: no e x e m p t i o n  if p a r t i e s  
h a v e  e n t e r e d  in t o  a w r i t t e n  s e p­
ar a t i o n  a g r e e m e n t  e v en  t h o u g h  
th ey  are st il l l i v i n g  t o g e t h e r ) .

—  5 st ates: h a v e  no e x p r e s s  m a r i t a l  r a p e  exr-mptirr.
in "their s t a t u t es .  W h e t h e r  the a l i e n e d  "c o mm o n law " 
e x e m p t i o n  (ba rring p r o s e c u t i o n )  is a p p l i e d  is a 
m a t t e r  of j u d i c i a l  d e c i s i o n  a n d / o r  l e g i s l a t i v e  i n t e n t

A r k a n s a s  - Stat. §§41-1801, 4 1 - 1 8 0 3  (1976)
(Note: e x p r e s s  e x e m p t i o n  for 
s t a t u t o r y  rape, §§1804-1806).

•See " E x p a n s i o n "  Sec ti on , i n f r a .
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G e o r g i a  -  Code Ar.r.. 26 . 2 0 0 1  (amended 1 5 7 8 )
(N o t e :  e x p r e s s  e x em p t i o n  f o r  
s t a t u t o r y  r a p e ,  § 2 6 - 2 0 1 8 ) .

M i s s i s s i p p i  -  MCA 9 7 - 3 - 6 5 ( 2 )  ( 1 9 7 9 )  [ r a p e  s t a t u t e ]
V i r g i n i a  -  Va .  Code 1 8 . 2 - 6 1  ( 1 9 8 1  Amendments ) 
W a s h i n g t o n ,  D .C .  -  R . S . D . C .  § 2 2 - 2 8 0 1  ( 1 9 5 7 )

STATES WHICH HAVE STATUTORILY L IM ITED OR
STRICKEN THE MARITAL RAPE EXEMPTION
5 s t a t e s : h ave  a b o l i s h e d  t h e  m a r i t a l  r a p e  exemp­
t i o n  a l t o g e t h e r .  Rape by a s p o u s e  i s  t h e  same as
r a p e  by a s t r a n g e r .
F l o r i d a  -  S t a t .  Ann. § 7 9 4 - 0 1 1  ( 1 9 7 9 ) .  No exemp­

t i o n ;  s p o u s e s  can  be c h a r g e d  t h e  same as  
s t r a n g e r s ,  S t a t e  v .  L a r r y  S m i t h , C o u r t  o f  
A p p e a l ,  F i f t h  D i s t r i c t , Case No. SG -E7E ,  d e -  
c i d e d  J u l y  1 ,  1 9 8 1 .  (S ee  L IT IGAT ION  S e c t i o n . )

M a s s a c h u s e t t s  -  Ann. Laws .  Ch. 26 5 § 2 2 ,  Ch. 2 77 §3 9 
( 1 9 7 9 ) .  No e x e m p t i o n ;  s p o u s e s  car . be c h a r g e d  
t h e  same a s  s t r a n g e r s .  Commonwea lth u .  C h r e t i e n
— — M ass .  -------, D o c k e t  No . E - 2 2 7 6 ,  d e c i d e d  March
9 ,  1 9 8 1 .  (See  L IT IGAT ION  S e c t i o n ) )

. * ttr

N o w  J e r s e y  -  S .A .  § 2 C : 1 4 - 5 ( b ) ,  e f f e c t i v e  9 / 1 / 7 9 .
T h i s  i s  t h e  o n l y  s t a t e  wh ich  has> o f  f i r m a t i v e ) v  
a b r o g a t e d  t h e  a l l e g e d  "common lav.'" e x e m p t i o n :

"No a c t o r  s h a l l  be p re sumed  t c  ‘ >. 
be i n c a p a b l e  o f  c o m m i t t i n g  a c r i m e "  
u n d e r  t h i s  C h a p t e r  [ S e x u a l  O f f e n s e s ]  
b e c a u s e  o f  age o r  im p o t e n o y  o r  m a r ­
r i a g e  t o  t h e  v i c t i m . " N . J . S . A .
§ 2C : 1 4 - 5  ( b ) .

N e b r a s k a  -  R ev .  S t a t .  § § 2 8 - 3 1 9 ,  2 8 - 3 2 0 ,  e f f e c t i v e  
1 / 1 / 7 6 ,  r e p e a l i n g  and r e p l a c i n g  § 2 8 - 4 0 3 . 0 3  
and . 0 4  w h ich  i n c l u d e d  e x e m p t i o n .

G recc r .  -  R ev .  S t a t .  §163 . 3 0 5 ,  amended by 1 9 7 7  c .  844 , 
d e l e t i n g  m a r i t a l  r a p e  e x e m p t i o n .



7 s t a t e s : h a v e  p a r t i a l l y  s t r i c k e n ,  o r  l i m i t e d ,  t h e  m a r i t a l
r a p e  e x e m p t i o n  s o  t h a t  r a p e  by a s p o u s e  i s  a c r im e  u n d e r
m o s t  c i r c u m s t a n c e s :
C a l i f o r n i a  -  P e n .  Code S 2 6 2 ,  e f f e c t i v e  1 / 1 / B O ,  e s t a b l i s h i n g  

a s e p a r a t e  c r im e  o f  s p o u s a l  r a p e .  H ow ev e r ,  t h e  m a r i t a l  
r a p e  e x e m p t i o n  i s  s t i l l  a p p l i c a b l e  w h e re  ( 1 ) t h e  r a p e  i s  
n o t  r e p o r t e d  t o  t h e  p o l i c e  o r  d i s t r i c t  a t t o r n e y  w i t h i n  
30 d a y s  a f t e r  t h e  day  o f  t h e  v i o l a t i o n ;  o r  ( 2 ) t h e  v i c t i m  
i s  - i n c a p a b l e "  o f  g i v i n g  l e g a l  c o n s e n t  T e . g . ,  m e n t a l l y  
o r  p h y s i c a l l y  h a n d i c a p p e d ;  i n t o x i c a t e d  o r  d r u g g e d ,  e v en  
when v i c t i m ' s  s t a t e  i s  due co a c t s  o f  t h e  d e f e n d a n t ;  u n ­
c o n s c i o u s  o f  t h e  n a t u r e  o f  t h e  a c t ) .

C o n n e c t i c u t  -  P en .  Code 5 3 a - 6 7  ( b ) , e f f e c t i v e  O c t o b e r  1 ,  1 9 8 1  
(HB 5 2 4 7 ) .  M a r i t a l  and c o h a b i t a n t  e x e m p t i o n  d e l e t e d  f r o r  
f i r s t  d e g r e e ,  f o r c i b l e  r a p e .  E x e m p t i o n s  r e m a i n ,  a s  a f ­
f i r m a t i v e  d e f e n s e ,  t o  l e s s e r  d e g r e e s  o f  r a p e  and s e x u a l  
a s s a u l t .

• D e l aw a r e  -  e x e m p t i o n  d e l e t e d  f r o m  f i r s t  and s e c o n d  d e g r e e  
r a p e  (D .C .A .  § § 7 6 3 ,  7 6 4 ) .  H ow ev e r ,  B . C .A .  §764 ( f i r s t  
d e g r e e  r a p e )  i n c l u d e s  a " v o l u n t a r y  s o c i a l  c om pan io n "  
e x e m p t i o n  w h ic h  may o p e r a t e  t c  exemp t  s p o u s e s  and c o -  
h c . b i t o r s .
E x em p t i o n  s t i l l  a p p l i e s  t o  S e x u a l  A s s a u l t  ( D .C .A .  § 7 6 1 ,  
C l a s s  A M isd em ean o r )  and S e x u a l  M i s c o n d u c t  ( D .C .A .  § 7 6 2 ,  
C l a s s  E F e l o n y ) .  A d d i t i o n a l l y ,  e x e m p t i o n ,  whe re  a p p l i ­
c a b l e ,  i s  e x t e n d e d  t o  u n m a r r i e d  c o h a b i t o r s .  D .C .A .  § 7 7 2 (

H aw a i i  -  R ev .  S t a t .  § § 7 0 7 - 7 3 0 ,  7 0 7 - 7 3 1 ,  7 0 7 - 7 3 2 ,  e f f e c t i v e  
^ 7 2 1 / 7 9 .  By amend ing  s t a t u t e s  t o  g e n d e r  n e u t r a l  t e r m s ,  
m a r i t a l  r a p e  e x e m p t i o n s  w e re  d e l e t e d .  H ow e v e r , " v o l u n ­
t a r y  s o c i a l  c om p an io n "  e x em p t i o n  i n  § 7 0 7 - 7 3 0  ( f i r s t  c ec r - :  
r a p e )  may o p e r a t e  t o  ex em p t  s p o u s e s  and c o h a b i t o r s .

M in n e s o t a  -  S t a t .  Ann. § 6 0 9 . 3 4 9 ,  amended 1 9 8 0 ,  e x p r e s s l y  d e ­
l e t e s  m a r i t a l  r a p e  e x e m p t i o n  i n  m o s t  c a s e s :  " N o t h i n g  i n
t h i s  s e c t i o n  s h a l l  be c o n s t r u e d  t o  p r o h i b i t  o r  r e s t r a i n  
t h e  p r o s e c u t i o n  f o r  any  o t h e r  o f f e n s e  c om m i t t e d  by any  
p e r s o n  a g a i n s t  h i s  l e g a l  s p o u s e . "
H oweve r ,  e x em p t i o n  (w h ic h  i n c l u d e s  c o h a b i t o r s )  s t i l l  
a p p l i e s  i n  s t a t u t o r y  r a p e ,  and c a s e s  whe re  v i c t i m  i s  men­
t a l l y  o r  p h y s i c a l l y  d i s a b l e d .

New H a n o s l - i r e  -  RSA §6 3 2 - A : 5  (amended by H3 5 1 6 ;  e f f e c t i v e
S e p t em b e r  1 9 8 1 ) .  E x em p t i o n  d e l e t e d ,  e x c e p t  f o r  s t a t u t c r :  
r a p e  c a s e s ,  o r  c a s e s  i n v o l v i n g  " m e t n a l l y  d e f e c t i v e "  
v i c t i m - w i v e s . (PSA 6 3 2 - A : 2 , : 3 )

Iowa  -  Code Ann. § § 7 0 9 . 2 - 7 0 9 . 4 .  No e x e m p t i o n  i n  f i r s t  and 
s e c o n d  d e g r e e  S e x u a l  A buse ;  e x e m p t i o n  f o r  t h i r d  d e g r e e  
S e x u a l  A buse .

* See " E x p a n s i o n "  S e c t i o n ,  i r . f r a .
  -  5 -



EXPANSION 0 ?  THE MARITAL RAPE EXEMPT IOL’

—  1 3 s t a t e s  h a v e  now expanded  t h i s  m a r i t a l  
“ p r i v i l e g e "  o r  " r i g h t "  o f  r a p e  t o  u n m a r r i e d  
c o h a b i t a n t s  ( h e r e i n a f t e r  r e f e r r e d  t o  a s  " c o h a b i t o r s " )  
£ - 5 - /  "the e x c l u s i o n  s h a l l  be deemed t o  e x t e n d  
t o  p e r s o n s  l i v i n g  a s  man and w i f e ,  r e g a r d l e s s  
o f  t h e  l e g a l  s t a t u s  o f  t h e i r  r e l a t i o n s h i p . " ' .V
(M on t a n a ,  RCM § 4 5 - 5 - 5 0 6 ( 2 ) ) .  * - \• * *rA d d i t i o n a l l y ,  5 s t a t e s *  h a v e  a l s o  p r o v i d e d  a V.r-
p a r t i a l  e x em p t i o n  t o  " v o l u n t a r y  s o c i a l  
c o m p a n i o n s " ,  t h e r e b y ,  t o  an e x t e n t ,  l e g a l i z i n g  
" d a t e  r a p e " :  " • .v
A] a bam?.. C r im .  Code § 1 3 A - 6 - 6 0 ( 4 )  ( e x e m p t i o n  '>u
e x t e n d s  t o  c o h a b i t o r s ) .  .''
Co n n e c t i c u t , P en .  Code § 5 3 a - 6 7 ( b )  ( c o h a b i t a t i o n  '■■■ 
as  an a f r r r m a t i v e  d e f e n s e ,  e x c e p t  t o  f i r s t  d e g r e e  r a p

♦D e l a w a r e , Code Ann. §772 (b )  ( e x e m p t i o n  f o r  
c o h a b i t o r s  t o  s e x u a l  a s s a u l t  and s e x u a l  
m i s c o n d u c t ) ;  and Code Ann. § 7 6 4 ( 2 )  ( f i r s t  
d e g r e e  r a p e  e x e m p t i o n  whe re  d e f e n d a n t  was 
v i c t i m ' s  " v o l u n t a r y  s o c i a l  c om p an i o n "  on t h e  
o c c a s i o n  o f  t h e  c r im e  and v i c t i m  had •
p r e v i o u s l y  p e r m i t t e d  h im s e x u a l  c o n t a c t )  .

* H aw a i i  , R ev .  S t a t .  5 7 0 7 - 7 3 0  ( 1 )  l a )  ( i )  e x em p t i o n  
t c  r i r s t  d e g r e e  r a p e  whe re  v i c t i m  was \.;^ r

i d e f e n d a n t ' s  " v o l u n t a r y  s o c i a l  c om pan ion  who 
i had w i t h i n  t h e  p r e v i o u s  t h i r t y  d a y s  a
' p e r m i t t e d  him s e x u a l  i n t e r c o u r s e " ,  
i f  d e f e n d a n t  i n f l i c t s  " s e r i o u s  b o d i l y  i n j u r y " ,  -7- 
t h e  " v o l u n t a r y  s o c i a l  c om p an i o n "  e x em p t i o n  ' ..-A
d o e s  n o t  a p p l y .  T h e r e  i s  no e x em p t i o n  f c r  
s e cond  o r  t h i r d  d e g r e e  r a p e .
Town, Code Ann. § 7 0 9 . 4  ( e x e m p t i o n  t o  t h i r d
a e g r e e  S e x u a l  Abuse f o r  c o h a b i t o r s .  Mo exemp t ion^  '-r
zo  f i r s t  and se cond  d e g r e e  S e x u a l  A b u s e ) . ' -■•• 1 •’ *r*; 1.
K e n t u c k y ,  R e v .  S t a t .  Ann. § 5 1 0 . 0 1 0 ( 3 )  ( e x e m p t i o n  ‘ vy 
e x t e n d e d  t o  c o h a b i t o r s ;  m a r r i a g e  d e f i n e d  a s  : . \ it 
" p e r s o n s  l i v i n g  t o g e t h e r  a s  man and w i f e  * :-
r e g a r d l e s s  o f  t h e  l e g a l  s t ^ - u s  o f  t h e i r   ̂ . -V
r e l a t i o n s h i p " .  D e c r e e  o f  j u d i c i a l  >V
s e p a r a t i o n  r e q u i r e d  t o  end e x e m p t i o n  f c r  
l e g a l l y  m a r r i e d  s p o u s e s )  . ‘.. A -■

*M.a i n e , Rev .  S t a t .  Ann. T i t l e  1 7 - A § 2 5 2 . 2  
L . ( c o h a b i t a t i o n  a s  an a f f i r m a t i v e  d e f e n s e )  and •

§ 2  5 2 . 3  ( " v o l u n t a r y  s o c i a l  c om p a n i o n "  d e f e n s e  . - - . ’ V



(^ )  N a t i o n a l  C e n t e r  on Women and F a m i l y  Law , I n c . ,  1 9 8 1

National-x  Centeron Women & Fam ily  La,w
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MARITAL RAPE L IT IGAT ION

The a l l o w i n g  p l e a d i n g s  and m a t e r i a l s  a r e  a v a i l a b l e  f r o m11 1 ow ing  p i ____
KTOWEL u n l e s s  a s t e r i s k e d .  I f  a s t e r i s k e d ,  t h e y  a r e  a v a i l a b l e  f r o m  
C l e a r i n g h o u s e  f o r  L e g a l  S e r v i c e s ,  5 0 0  N o r t h  M ic h i g a n  A venue ,  S u i t e  
1 5 4 0 ,  C h i c a g o ,  I l l i n o i s  6 0 6 1 1 .

ii S t a t e  o f  New J e r s e y  v .  A l b e r t  S m i t h , 4 2 6  A . 2d 38 . 9 8 1 ) ,
t o  d i s m i s s  c h a r g e sa p p e a l  o f  d e f e n a a n t - h u s b a n d ' s m o t i o n  

o f  r a p e  o f  h i s  w i f e  on t h e  g r o u n d s  t h a t  t h e  c r i m i n a l  
r a p e  s t a t u t e  c o d i f i e s  t h e  a l l e g e d  common la v ;  m a r i t a l  r a p e  
e x e m p t i o n .  D e f e n d a n t ' s  t r i a l  m o t i o n  was g r a n t e d ,  1 4 8  N . J  
S u p e r  21 9  (Law D i v .  1 9 7 7 )  . The A p p e l l a t e  D i v i s i o n  a f f i rm . !  
t h e  d i s m i s s a l ,  1 6 9  N . J .  S u p e r  98 (App. D i v .  1 9 7 9 ) .  The • 
Sup reme C o u r t  o f  New J e r s e y  u n a n im o u s l y  r e v e r s e d  t h e  d i s -  

.m i s s a l  and r e i n s t a t e d  t h e  i n d i c tm e n t  f o r  r a p e .
( 3 ) New J e r s e y  Supreme C o u r t  27 p age  o p i n i o n , and c o n ­

c u r r i n g  o p i n i o n  T3l  S u l l i v a n ) , 426  A . 2 c  3 8 ( 1 9 S 1 ) , 
h o l d i n g  t h a t  New J e r s e y ' s  f o rm e r  r a p e  s t a t u t e ,  h a v ­
i n g  no e x p r e s s  e x e m p t i o n ,  d i d  n o t  i n c o r p o r a t e  o r  
c o d i f y  a "common l aw "  m a r i t a l  e x em p t i o n  t o  r a p e .
The C o u r t  d i s c u s s e s  a t  l e n g t h  t h e  d o u b t f u l  o r i g i n s  
and a u t h o r i t y  o f  t h e  a l l e g e d  "common l a v ; "  r u l e  
( H a l e ' s  d o c t r i n e ) ,  c o n c l u d i n g  t h a t  " ( n ) e i t h e r  was 
t h e  lav ;  o f  t h i s  S t a t e  u n d e r  t h e  f o r m e r  r a p e  s t a t u t e  
as  b l i n d  t o  p e r s o n a l  l i b e r t y  and p r i v a c y  a s  d e f e n ­
d a n t  w ou ld  h av e  t h i s  C o u r t  b e l i e v e ,  
f r o m  h i s  w i f e  -  and  p e r h a p s  one  n o t  
n o t  i n v o k e  an o u t d a t e d  and d o u b t f u l  
p r o s e c u t i o n  f o r  r a p e  s im p l y  b e c a u s e  
l e g a l l y  m a r r i e d  t o  h i s  v i c t i m . "  (p. 
hc-use No. 3 0 , 4  8 9 .

A man s e p a r a t e e  
s e p a r a t e d  -  c o u l  
r u l e  t o  a v o i d  
he was s t i l l  

2 7 )  C l e a r i n g -

(b ) A r i c u s  B r i e f  o f  t h e  N a t i o n a l  C e n t e r  on Women and
a r g u i n g  t h a t  t h e  e x c l u s i o n  o f  ma: 

he p r o t e c t i o n  o f  t h e  c r i m i n a l  law
F a m i l y  Law, I n c .  
r i o d  women f r c m  t h e  p: 
when t n e y  a r e  r a p e d  by t h e i r  h u sb and s  i s  a d e n i a l  
o f  e q u a l  p r o t e c t i o n .  C l e a r i n g h o u s e  No. 3 0 , 4 5 9 .

S t a t e  c f  New J e r s e y  v .  D a n i e l  .M o r r i s o n , d e f e r . d a n t - h u s b a n c
p r e t r i a l  m o t i o n  t o  d i s m i s s  r a p e  c h a r g e s  was d e n i e d ;  d e f o n  
d a n t  s u b s e q u e n t l y  s t o o d  t r i a l  and was c o n v i c t e d  and s e n - - 
t e n c e d  f o r  r a p i n g  h i s  e s t r a n g e d  w i f e . The A p p e l J a t e



D i v i s i o n ,  by p e r  c u r i am  d e c i s i o n ,  s u m m a r i l y  r e v e r s e d  
d e f e n d a n t ' s  c o n v i c t i o n  f o r  r a p e  (D o c k e t  No . A - 2 7 1 - 7 8 ,  
d e c i d e d  J a n .  1 8 ,  1 9 S 0 ;  u n p u b l i s h e d ) .  Sup reme C o u r t  o f  
New J e r s e y  r e v e r s . d A p p e l l a t e  d e c i s i o n ,  r e i n s t a t i n g  t h e  
r a p e  c o n v i c t i o n  b a s e d  on t h e i r  d e c i s i o n  i n  S t a t e  v .  
A l b e r t  S m i t h ,  s u p r a  .
( a )  P e t i t i o n  f o r  C e r t i f i c a t i o n  and  A p p e n d i x  on b e h a l f

o f  t h e  S t a t e  o f  New J e r s e y  ( d a t e d  F e b r u a r y  1 9 ,  1 9 8 0 ) ,  
w h ich  i n c l u d e s  a c op y  o f  A p p e l l a t e  D i v i s i o n ' s  p e r  
c u r . a m  d e c i s i o n  r e v e r s i n g  r a p e  c o n v i c t i o n .  The 
S t a t e  a r g u e s  t h a t  t h e  a l l e g e d  "common l a w "  m a r i t a l  " 
r a p e  e x em p t i o n  d o e s  n o t  e x t e n d  t o  e s t r a n g e d  m a r r i a g e :

(b )  B r i e f  and Append ix  f o r  t h e  S t a t e  o f  New J e r s e y  on 
a p p e a l  t o  A p p e l l a t e  D i v i s i o n  o f  S u p e r i o r  C o u r t .

» . » «

S t a t e  O' F l o r i d a  v .  L a r r v  S m i t h , a p p e a l  o f  a e f e n d a n t -  
h u s a a n d ' s  p r e t r i a l  m o t i o n  t o  d i s m i s s  t h e  c h a r g e  o f  s e x u a l  
b a t t e r y  on  t h e  g r o u n d s  t h a t  t h e  c r i m i n a l  s t a t u t e  c o d i f i e s  
a p r e - e x i s t i n g  "common l a w "  m a r i t a l  e x e m p t i o n .  D e f e n - ; '  
d a n t ’ s t r i a l  m o t i o n  was g r a n t e d  ( o r d e r  d a t e d  J u l y  3 0 ,  
1 9 8 0 ) .  The S t a t e  a p p e a l e d  t h e  l o w e r  c o u r t ' s  d i s m i s s a l  
o f  t h e  s e x u a l  b a t t e r y  c h a r g e .  The F l o r i d a  D i s t r i c t  . '■ 
C o u r t  o f  A p p e a l ,  F i f t h  D i s t r i c t ,  Case  No .  8 0 - 8 7 8 ,  
o p i n i o n  f i l e d  J u l y  1 ,  1 9 8 1 ,  h e l d  t h a t  n o  e x em p t i o n  
e x i s t e d  i n  F l o r i d a ,  and r e v e r s e d  t h e  t r i a l  c o u r t ' s  •>;
o r d e r ;  Husband m u s t  s t a n d  t r i a l  f o r  r a p e  c f  h i s  w i f e .
( a )  F l o r i d a  C o u r t  o f  A p p e a l ,  F i f t h  D i s t r i c t  D e c i s i o n , 

h o l d i n g  t h a t  F l o r i d a ' s  s e x u a l  b a t t e r y  s t a t u t e  d oe s  
n o t  i n c o r p o r a t e  a m a r i t a l  e x e m p t i o n .  The c o u r t  r e ­
v i ew ed  a t  l e n g t h  t h e  New J e r s e y  Sup reme C o u r t ' s  d e ­
c i s i o n  i n  S t a t e  v .  S m i t h , 4 2 6  A . 2d 38 ( 1 9 8 1 ) ,  and 
r e l i e d  h e a v i l y  on t h e  New J e r s e y  c o u r t ' s  r e a s o n i n g .  
The F l o r i d a  c o u r t  n o t e d  t h a t  s e x u a l  b a t t e r y  i s  a 
c r im e  o f  v i o l e n c e ,  n o t  s e x .  A d d i t i o n a l l y ,  t h e  cour* 
o o i n t e d  o u t  t h e  a b s u r d i t y  c f  d e f e n a a n t - h u s b a n d 1s ; 
c l a im  u n d e r  t h e  c u r r e n t  s e x u a l  b a t t e r y  s t a t u t e ,  whit 
p r o h i b i t s  n o n c c n s e n s u a l  s e x u a l  c o n d u c t  b e tw een  p e r - ,  
s o n s  o f  t h e  same o r  d i f f e r e n t  s e x .  " I n  H a l e ' s  t im e  
a man c o u l d  n o t  be t h e  v i c t i m  o f  r a p e ,  b u t  u n d e r  . ; 
s e c t i o n  7 9 4 . 0 1 1 ,  F l o r i d a  S t a t u t e s ,  he can  b e .  I t  . 
i s  i n c o n c e i v a b l e  t h a t  a h u sb and  w ou ld  a c c e p t  t h e  a r  
gumcnt t h a t  by m a r r i a g e  he c o n s e n t e d  t o  t h e  c ondu c t  
d e f i n e d  i n  t h e  s t a t u t e  i f  i n f l i c t e d  upon  h im  by '■ ; 
f o r c e  o r  v i o l e n c e . "  ( o .  5 ) .  C l e a r i n g h o u s e  No. j  
3 1 * 5 5 2 . * . 3

(b )  Ami c u s  B r i e f  o f  t h e  N a t i o n a l  C e n t e r  on Women and Ji. 
F a m i l y  Law, i n c . ,  and C e n t r a l  F l o r i d a  L e g a l  S e r y  
v i c e s ,  I n c . ,  a r g u i n g  t h a t  t h e  e x c l u s i o n  o f  m a r r i e d ;  
women f r o m  t h e  p r o t e c t i o n  c f  t h e  c r i m i n a l  l aw  when; 
t h e y  a r e  r aD ed  o r  s e x u a l l v  b a t t e r e d  fcv t h e i r  h u s - j i
b ands  i s  a d e n i a l  o f  e q u a l  p r o t e c t i o n



( c )  I n i t i a l  B r i e f  o f  A p p e l l a n t , S t a t e  o f  F l o r i d a ,  
a r g u i n g  t h a t  F l o r i d a ' s  s e x u a l  b a t t e r y  s t a t u t e ,  
w h ich  c o d i f i e s  t h e  c r im e  o f  r a p e ,  makes no 
m en t i o n  o f  and d o e s  n o t  i n c l u d e  a m a r i t a l  
e x e m p t i o n .  The L e g i s l a t u r e  i n  e n a c t i n g  t h e  
s e x u a l  b a t t e r y  s t a t u t e  d i d  n o t  p r e c l u d e  c h a r g ­
i n g  a hu sb and  f o r  . the f o r c i b l e  s e x u a l  b a t t e r y  
o f  h i s  w i f e .

Commonwea lth v .  James K . C h r e t i e n , a p p e a l  o f  d e f e n d a n t -  
h u s b a n d ' s  c o n v i c t i o n  o f  r a p e  o f  h i s  w i f e .  A t  t r i a l ,  
d e f e n d a n t ' s  m o t i o n  t o  d i s m i s s  t h e  r a p e  i n d i c t m e n t  b a s e d  
on  t h e  "common l aw "  s p o u s a l  e x e m p t i o n  was d e n i e d .  On 
S e p t em b e r  2 1 ,  1 9 7 9 ,  d e f e n d a n t  was c o n v i c t e d  by  a j u r y  
o f  r a p e  and b r e a k i n g  and e n t e r i n g ,  and was s e n t e n c e d  to  
3 - 5  y e a r s  i n  p r i s o n  and t h r e e  y e a r s  p r o b a t i o n  a f t e r  
r e l e a s e .  On March 9 ,  1 9 8 1 ,  t h e  M a s s a c h u s e t t s  Supreme 
J u d i c i a l  C o u r t ,  i n  a unan im ou s  o p i n i o n ,  a f f i r m e d  t h e  
c o n v i c t i o n ,  h o l d i n g  t h a t  a p e r s o n  may be p r o s e c u t e d  f o r  
and c o n v i c t e d  o f  r a p e  e v en  i f  t h e  r a p e  v i c t i m  i s  d e -

■ fenaan t ' s  s p o u s e , (■ M a s s . D o c k e t  No .  Z - 2 2 7 6 )
( a ) M a s s a c h u s e t t s  Supreme C o u r t  u n an im ou s  o p i n i o n

(2 0  p a g e s ,  w r i t t e n  by  C h i e f  J u s t i c e  H e n n e s s e y ) , 
h o l d i n g  t h a t  t h e  l e g i s l a t u r e ' s  r e v i s i o n  o f  th e  
r a p e  s t a t u t e s  i r  1 9 7 4  e l i m i n a t e d  any  "common iaw ' 
s p o u s a l  e x e m p t i o n .  The c o u r t  a n a l y z e s  t h e  h i s ­
t o r y  and b a s e s  f o r  t h e  a l l e g e d  common law  d o c ­
t r i n e .  The c o u r t  f i n d s  t h a t  t h e  l e g i s l a t i v e  
i n t e n t  t o  c r i m i n a l i z e  m a r i t a l  r a p e  i s  e v i d e n c e d  
i n  t h e  s t a t e ' s  " D om e s t i c  V i o l e n c e  A c t "  (G . L .  
c h .2C 9A )  wh ich  e x p r e s s l y  d e f i n e s  " a b u s e "  t o  
c o v e r  and i n c l u d e  s e x u a l  a b u s e .  The c o u r t  d o e s  
n o t  l i m i t  i t s  h o l d i n g  t o  s e p a r a t e d  o r  e s t r a n g e d  
s p o u s e s ;  t h e  t e rm s  o f  M a s s a c h u s e t t ' s r e v i s e d  
r a p e  s t a t u t e  c l e a r l y  a p p l i e s  t o  m a r r i e d  c o u p l e s  
e . : "  w h i l e  l i v i n g  t o g e t h e r .  C l e a r i n g h o u s e  N c . 
3 1 , 7 1 2 .
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The Marital Rape Exemption 
In the Criminal Law

The battered women's movement lias brought to public 
light the abuse and violence women suffer from  their hus­
bands. ex-husbands. male mates a rd  cv-mates. Researchers 
am' advocates on beha lf o f  battered women have realized that 
t hi - violence includes severe physical abuse as well as non- 
pin sica! violence such as threats o f  severe harm  or 
degradation. Unti l recently, however, rape o f  women by their 
ho bandy and male males has rcn::-ined a silent and hidden 
cri* ic. .Men's right to rape their wives is in faci not a crime in 
me:', slates. The legal right o f  mart ia l rape is known as the 
"tmritr .1 rape exemption" and is embodied in state criminal 
statutes as well as the Model Penal Code (sections 213 r  
j< \  ). There has been limned progress towards (he erosion ot 
th-. marita l rape exemption, but this has been more than o f f ­
set ny the significant extension o f  the exemption to additional 
cb-scs o f  defendants.

The legal system has been ar.d continues to be a not-so- 
sii- nt partner to this "m a r i ta l  r ight" o f - lo icncc . Historically , 
battering jn b  rape o f  wives hrs been recognized as a 
li toband ’s legal right. The legal system's condonation o f  wife- 
be-ting was expressed in 152-4 In the Mississippi Supreme 
Cu-iri which held that a "hush.ir.rt should be permitted to 
eb.’ stise his wife moderate ly in cases o f  great emergency 
V i 'h ou t  subjccimg htmsclf to vexatious prosecution for 
as- suit and battery, result ing in the discredit and shame o f  
a l l parties conce rned . '"  Drndlcv  r. Sta'c . 2 Miss. (W a lke r ) .  
15*i. 1SS. O ther states limned the husband's common law 
right to beat his wife by the "Ru le  o f  T hum b " :  He was 
al'nwcd to beat her as long as the stick was " n o  thicker than 
h i . thumb ."  Prosser, lla n d hu vk  o f  the I  u»- n f  Torts. 13C (4th 
cd 1971), Since inc mid ISOO's, wife beating has been a 
c*"nc in every state, yet these laws have not been enforced 
a r ' in s t  battering husbands or boyfriends. Today, this 
" p  artial r ight”  is upheld in the policies o f  nouinvolvcmcni by 
lb- courts, nonarrcst by pulieo. and nnnprosccution by 
di iriet attorneys.

The principle that a husband cannot, as a matter o f  
la •. rape his wife first appeared in written English Lasv in the 
II 'i century and was staled in the follow iny manner:

but the liush.iiiit eaniiui In- p u n  at .- rape cummiiicd 
In himself upon Ins lit* Ini » e i. for by llicif mutual 
n.airinmmal eoiiseni and contract, ill'.- wile lialh «ivcn 
hnself in llus Sine unio hrr husli.iiul which she cannot 
retract I Male. Ilinury■ of ihr Pleas of the Common 
Crown t)29U7Jc> ed.).

Lord Matthew Hale authored I h i s  alle; eil commnn-law rule 
w>i|i absolutely no supporting authority. Lord Hale's 
r i -ngvny  was not, unfortunate ly , restricted to the area o f  
m .triage. His :,*.f minus statement that rape is a charge 
" i  isilv to be made and hard to he pm-eel. and harder to be

oefended" (1 Hale. The H is to ry  o f  the P leas o f  the Crown. 
63 5  (1978 ) )  is preserved in state ju ry  instructions Iter 61 Cal. 
L R .  919 . 931-932 (1973) ) . Additional ly . Hale placed a 
significant role in the persecution o f  witches in England. For 
a thorough analysis and discussion o f  the lack o f  support for 
this alleged common-law ru le  see D rucker , The Common 
Lm \j Docs Not Support A M a rita l Exception f o r  Forcib le 
Rape. 5 Women's Rights L  Rep . 1S1 (1979) .

wjj-.
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P re sen t  S ta tu s  o l th e  Marita l Rap e  Exem p t ion  "  "
Today , a husband ’ s "m a r i t a l  r igh t"  to rape his wife is V - - 

expressly recognized in at least 37 states. Husbands are af- ' 
forded this right through an express statutory exemption 
provided in state crim inal statutes. v..  o- y.

(a) A male person o f the age o f )4 years and upwards 
who has sexual intercourse with a female, nor iut wife. 
by force and against her will, commits rape. (Emphasis 
added). II). Ann. Stat., ch. 36, §11-1 (1977).

ft .*
iyr!"
-'l,sl'

In 10 states (A labama . Connecticut. I l l ino is . Kansas. . . P .jOk lahoma . South Dako ta , Texas. Ve rmont , West Virginia . jV ’jv  
and Wash ington ) ’ the statutory marita l rape exemption is ab- i. 'T - 
solute. It applies regardless o f  whether the parties ’.re living f.'j-v’j  
apan voluntari ly  or by court o rder ; on ly a f i n a l decree o f  • 
divorce terminates the exemption. ‘"TCx

In  27 states certain limitations are placed upon th e ,  ,T~ 
statutory marita l rape exemption. These limitations reflect. 
the varying degrees in which states recognize a wife's intent t o '  .'-k. 
extricate herself from  the marriage as a basis for limiting the 
exemption. In 11 states (Ken tucky , Louisiana. Maryland.- 
Missouri. New Y o rk .  North Caro lina . North Dakota . Rhode 
Is land, South Caro lina , U tah and Wyom ing ) the statutory ::  
exemption is denied to a spouse once a judicia l doer* or or- '-Ti.- 
der o f  separation is entered. The exemption stil l applies .' ; '* - ' 
however, when the spouses are living apart , a nd /o r  legal ac- - ^  
tion to terminate the marriage is pending. In six states ( l n - ’.'.v'' 
diana. Michigan, Nevada. Ohio. Tennessee and Wisconsin) 
the martia l exemption ends when the spouses are living apan ’ p- 
and  a pcntinn fo r annu lment, divorce o :  sep.irnti.-n has been _*'/ 
filed. In 10 stales (A laska . Arizona. Co lo rado , Idaho . Iowa,, p*! 
Maine. Montana. New H jm pv lu rc . New Mexico and Penn- ‘ .’J"; 
sylvania) the marita l rape exemption ends once the parties , 
arc living apart; no court order is required. * ' . f* .v

Rape statutes in seven jurisdictions (A rkansas . Florida. ■ 
Georgia. Massachusetts. Mississippi. Virginia and the' 
District o f  Co lumbia ) contain no express marita l exemption, v j -  
Whether the alleged common-law exemption applies in these, p  
states, thereby barring prosecution o f  husbands for marita l */*; 
rape, remains a matter ol judicia l decision and legislative in-'* V; 
lent, Arkuuvas and Geotgia provide express marita l c x e n ip -y *  
lions for vtatii lory rape lAi k. Si .u. 5j<;41 • IS04-1 hi'o. Ga, Code .’ p  
Ann. §20 -201N) but not forcible rape (A rk . Siai . JiSj-41-1801 
1E03; Ga. Code Ann. §26-2031) . It is therefore arguable tha t ' ..’ 
the legislaturc-s ol these states did not intend a common-law.,v 
exemption to apply when the statute is silent. In ."londa and v

•S i i ..j.
J, C i i a im n s  i u  s ta te  v t a i u i e s  .vie a ta i lw l -U '  i ip .in  u -v jaev : ( r om  the 
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Massachusetts husbands have been convicted o f  rape o f  their 
rstrattgeri wives.’ There arc no reported eases regarding 
manta! rape in Mississippi. Virginia and the District o f  
Co lumbia .

Lobbying efforts to end this are! .a it and sexist "m a r ita l 
r ight" o r protection afforded huscands have been hard 
lought and, to a large extent, unsuccessful. Opposition to 
legislative efforts is being met with the fo l lowing typical 
arguments:

...th e  state of Florida has absolutely ni> business in­
tervening into the seiual tclatiinship between t 
husband and a wifs. . . .  We thiii'i need Florida invading 
the santiiu and the imimary of a nusband and wife's 
sexual relationship. [Hep. Tom 3u .h , Ft. Lauderdale.
Fla.. Transcript o f Floor Debait on House Bill 650, at 
3-1. Mas 2 9 .10b?|.
.. .Ih c  Bible divesr.'l pisr the state permission anywhere 
in thai Boo, lor the state 10 he in sour bedroom, and 
th.,1 is just esarily sshai this bill h.is pone 10. it! med­
dling in sour hrOroom, 1 he Stale o f Florida. as an enuiy. 
OeciOing what sou can do and what you can'l do. | Rep 
John Mica. Winter- Park. Fla.. Transcript of Floor 
Debate on House Bill 6S0. al 6. Mas 29. 19S0).
. . . Bui if you ran'i rape your wife. who can sou rape? 
ICiliinrma Stale Senator Boh W Ison, addressing a 
group of women lobbyists regarding California's Marual 
Rape Bill .\B 546. Spring 19~9J

T o  date, only three states have totally abolished the 
manta! rape exemption. The express exemptions in Oregon 
ini! Nebraska uatu ies were stricken (Neb. Rev. Stat.

T.*s J | ‘ ), 2b-320. effect is c I ' / V  ropealing and replacing 
'.•§25-403.03 and §2S-4U3,G4: O : .  Kcv. Siai. § lb3 .3C5. amend- 
-d In 1077 e. i>44) New Jersey 'egislniurs ssi-ni one step fu r ­
ther in abrogating ilie m an ; d r.ipe excniptmn by including 
:in express si.nulsiry provision that "n o  actor shall be 
presumed to he incapable of committing Isexual o l lense) 
lieennse o f  . . . marriage to tit:1 v ictim ." (N.J. S lat, Ann, 
■.•204-5(8). cILcttvc Sept. 1. 1979). . .ddmona l ly . the exemp- 
'ion lias been deleted in most, bui no' all. eases in Ca li fo rnia 
• Col. Penal §2o2. elfeciivc Jan. I .  H'bO. establishing a sep- 
•'.rate crime of spousal rape). Minnesota (M inn . Stai. Ann 
.•.tiii')..lJ9, anicn.Ld in I'Jhtl. deletes the exemption in most 
•axes), nml Imsa ilmva Code Aon. §709.2 -709 ,4 . exemption 
•leletei! irnrn lirs l and second degree sexual abuse; exemption 
•ei.ime.l in I hirst degree).

Uelassare ‘j r . , I  . '  osan l ia s ; amended their rape siaiu lcs 
i l .U ’ img the mutua l rape exemption on one hand, hut I her. 

raining an exemption iu a p r r sm i r ly  unprotected class o f 
'i lenil .vux, In Delaware the mr.rua l exemption was deleted 
•rum i’:tsi .mil second degiee i. pe (De l.  Csi.le Ann. §§'t-3. 
.'(j-h. Iinsss-ser. m liixi degree rape lb • mari ia l exemption was 
replaced s*nIs an eseinpimn lo r  "vo lun ia ry  social com- 
painnnx" li re  in i r j l  The I lass an lego la iure amended its rape

2, Conmionwealih *. Chretien. No. us*)s.) 6a, 85 (Essex Counn 
buperioi Caun. Mass.; Sept I ?’’ *> . People s. Finls-s, No. CUC 
he* ICnnnisjl Disivion. PimrU.it Cour.i) Circuit Court. 
KliiriJs. Apr. |stsJ).

statutes to provide fo r gender neutral terms, and in so doing 
deleted the marita l rape exemption. However, like Delaware, 
a "vo lunta ry  social compan ion" exemption was Included in 
first degree a p e  (Hawaii Rev. Stat. §707-730) .

E xp an s ion  o ( the Marital R ape  Exem p t ion
The marita l rape exemption has t rad it iona l ly  only ap ­

plied to. and protected, husbands in legally  valid marriages. 
Various theories, in addition to Hale's "m a t r im on ia l  con­
sen t ."  have been subsequently offered as the basis fo r this 
msrita i right or privilege o f  rape: the "un ity  o f  pe rson" com- 
mon-law doctrine, whereby the legal identity o f  a woman 
merged upon marriage into that o f  her husband and made 
rape by her husband legally impossible since he could not 
rape  himself ; or the position o f  women as property  o r  chattel 
o f  their husbands meant that a husband's rape o f  his wife was 
merely making use o f  his own property. All o f  these 
“ rationa les" underlying the marita l rape exemption de ­
pended upon and required a valid marriage coniract.

Exem p t ion  lo r  Unm a rr ied  Cohab itan ts
While  efforts to abolish the marita l rape exemption are 

meeting strong resistance legislators in 13 states (A labama . 
Connecticut. Delaware. Hawaii. Iowa. Kentucky, Maine, 
Minnesota. Montana . North Dakota . Pennsylvania, Texas. 
West Virginia) have extended this "priv ilege o f marr iage" to 
unmarried persons. Eleven o f  these st i les extend the marira l 
rape exemption to persons living together who are not 
married to each other (i.e.. cohabitation relationships). For 
example. Montana provides that " . . . t h e  exclusion shall be 
deemed to extend to persons living as man aud wife, re- 
pnrdl"ss o f  the legal status o f l l i r i r  re lat ionship ," Mont. Rev. 
Codes Ann. §45-5-50(i (2). A*’*' o/in A labama tCrint. Code 
§ 1 3A-MiLK4)l; Delaware tCivdc Ann. §772vb). Iowa tCodc 
Ann §709.4 . exemption only fo r l lnrd-deijtce sexual abuse); 
M im icsuu (Stat. Ann. §609 .342 . exemption only lo r statutory 
rape and specified cases involving handicapped couplex); 
Pennsylvania (S tai . Ann. Tit le 18 § 3 )03 ) ;  Texas (Pena l Code 
£21.12). In Wes; Virginia (Code §01 -88 -1 (2 ) )  and Kentucky 
(R .S .A . §510.010 (3 ) ) "m a r r ia g e "  is defined in the criminal 
-Statute lo  include unmarried cohabiting persons. Connectieui 
(Penal Code £S3a-67t0)) and Maine (U .S .A . Tit le  17-A §252.2 ) 
expressly provide that cohabitation shall be an affirmative 
defense in rape. * '

The expansion ol the marita l rape exemption i o n i s e r  
unmarried cohabitants is “ ju x i i f i .d "  m the Practice Com ­
mentary follow mg Texas Penal Code §21.12 : '

-• t
Adults cuhabuuig ms; terminate il.eir n-I.it-..-ns!iip if ‘ 
one dislikes ttic nilirr l sesual si-r.dnet. an.1 there is n.. 
jiiviiii.-nti.tr. f.u tin rrm.iu.il L “ ‘ > inirus>:' mm ilic 
relationship This srem-n tcst.iles and i-vp.ifi.ls tin- prior 
l a - ’s recognition nl ihis cnninion»ense null- a. which 
was refleeseJ in (Tcxav| Penal Code art I ISJ's ilefinuian 
ol rape lo exclude sexual inrerciulse pei-ren husband 
and wife.

W hile  men in these unm arried cohabiting relationships are 
increasingly being granted the "m a r iia l privilege o f rape, 
women in these relationships base fared fa r worse ir. Iheir at­
tempts to ohiain privileges o l m arriage such ..-s spousal sup-
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pm p'palimnny’T. division o f  the couple ’ s property, or civil 
orders o f  protection. In those few states where unmarried 
women arc accorded these rights, courts have first required 
ar. rtn rcss o r  implied agreement between the parties. No such 
rcq' ircmenl is made with respect tc the expansion o f the 
mat del rape exemption.

"V o lu n t a ry  Soc ia l C o m p a n io n "  E xem p t ion
The extension of the marita l rape exemption has gone 

even further in live states. D c law a t i ,  Hawaii, Maine . North 
D . i lo ta  and West Virginia do not require cohabitation and 
th r  provide partia l exemption or immunity for those "date  
r a p s "  in which the victim was defendant's "vo lun ta ry  social 
compan ion "  who had previously pc rm ifc r i him sexual con­
tact, i c e  Del. Code Aim. §7o4{2 ) (first dcgrcs rape): Hawaii 
Re>. Stat. §707-730 (first degree rape: exemption requires 
scs tal intercourse within previous 12 months) ; Maine Rev. 
Stat. Ann. Tit le 17 -A §252 .3 (a'.tirn.ative defense which

NATIONAL SENIOR CITIZEN'S LAV.' CENTER
i t . ' )  1C. Sih St.. Suite 2UI. LtisAuxiL 'i, CH 9uul7. (21313t>£-
13"l

Divorced Soouses Are Left Out 
in (he Co'd for D is tribu tion  

of Former Spouses' Pension Benefits

With all o f  its inadequacies, one aspect o f  the Social 
St' 'Jrity Act which borders on real progress is its provision o f  
a v paraie benefit to the div arced spouse o f  an insured wage- 
earner when the couple was married ft-r at least 10 years.' 
N ethe r o f  the two lor j:* I federal public pension programs. 
Cr-i l Service Rctircnu.. .i and R a i l road  Retirement, make 
p-' Visiiin for divorced spouses. Indeed, the Rai lroad Re- 
t ir- iucui Act has taken pains to ensure ihai divorced 
sp1 usc» arc explicit ly excluded from ever obtaining an an- 
nm lv based on the work record o f  the fo rmer spouse 1 
M -icnve r .  the private pension area a f fo rds no more

4? L.S C. E-I02:ti> II Mihnueh d.i vtr-i'Me has noi been rcwrit- 
let- j class .wide de. isnvn ensured dial dir Iwncfii was equally 
3s.ul.this it. inn. j . .J  wnmen. O livers. Calil.nii-. U m h i ’ i . Iks . 
K i i *. «C'( III tN .fr CH I'lT J . The Inriner 20-year
rti|inri nv. iu rr-lueevt to 10 sr.os on 'anuary I. 1079. I'ub. L. 
Nn. 0a .'K i .S J r ir liD c c . M. 1077)
Aiv 45 L'.S C. §2.1lihc«.'l One l-warr? and apparently limn 
let..led m u ll of prcnidmc hetieliis Inr survi»ine divorced 
ipouscv in the Sawi.il Sceuruv Aei. Iiui havine no cnmparahk- 
pr-nnuun in llie liailrna.I Iteiiuineiil An. iv tlu i vurvivuig 
div.ii.i-d spouses nl inilivi.lualv »lwi »err insured under h-ti/i 
Avis are drnjrd lhr sneul vecurnv htiiel’uv * huh Ihr) would 
rcrnvt if thru dcec.ucd former ip °uve hud hrcn insured under 
on/, the Scoal Seeurus Act 42 t-'.S C t;-t-02il) Because of me 
br»dCenn^ irrauoi jli'.y of this reset., a challenge is being 
prep jrtJ . •

Vj'...; • - sreduces offense to Oass  B crime): N .D . Code Ann. §12.1-20- 
0 3 :3  (reduces crime to Class B fe lony; exemption applies if- 
victim has at any previous time permitted defendant "sexual . 
l iberties") . West Virginia presents the extreme example o f  , : v ;T '  
legaliz ing "date rap e ."  The  "vo lun ta ry  social compan ion" ' ■'*. 
exemption to first degree sexual assault requires no previous '-r 
voluntary sexual act between the defendant and victim (W .
Va. Code §61 -BS-3'aXiii) ) . ^

- * *
Conclusion

These new exemptions, l ike the original marita l rape 'V. 
exemption, are without any basis in the common law. The e f-T -.. f r  
feet o f  these extensions is that i f  a woman cohabits with a '- :-; .? 
man. o r  agrees to intercourse once. or. in some states, i f  she- 
dates a man , she has lost the protection o f  the c rim ina l laws £ 
that she at least in theory tormcrly had. *

Joanne Scliu lnuin  * v ’/ i  
S tn /I A ltu rn e t - j .

,. v’-

*•- - V ; _
a

progressive an out look. The Employee Retirement Income . ' .A  
Security Act o f  1974 (L 'R ISA).' which was intended as a com-. -V ,L 
prehensive effort to provide the most basic guarantees to in-./ 
dividuals dependent on private pensions, docs mandate l h a t ; ’ -?: 
plans provide employees with the option to select a " jo in t and • . . ; r  
survivor annuity ."* bul the requirement is not applicable to . 
fo rm er spouses.

It is not news that the divo-ce rate doubled during the 
seventies, and many couples who were married fo r i , . ; . r .  
significant period o f  .ime— 20 or more years— are d i s - '1. L- 
solving their marriages. One obvious result is that the' i"!p 
number o f  divorced spouses without work records o f their, 
own— the great majority ol whom, for the time being, a r e ' i v ,  
women— has a lso grow n dramatical ly . Anri without covered H-i 
employment, they arc deprived o f  retirement benefits, except 
fo r the relatively low benefits available to those whose di-■

• i « ,  , ‘A  '* 'vvorccd spouses were covered by Social Security, **’ .
Some litigaiivc approaches have been considered to .L A  

remedy toe situation. Divorced spouses o f  fo rmer r a i l r o a d e r s , / - 
for instance, have suggested tli.it it i» uneonsiitntion.il to ' C: 
provide divorced spouses' benefits under the Social Security *•/’ , 
Act hut not under the Ra i l road  Re.ircment Act. It is true thatV;'*' 
the two Acts arc comparab le  to a limited decree, that thcv 
were intended to provide sim ilar coverage to workers in non- * ./  
ra i lroad and rai lroad industries, and that they are integrated;^- 
in Mime aspccis. However, ai the s j in e  time, they ' were, T  
designed lo r somewhat ( l i l le reu l reasons anil a re different in f  
many significant respects.' T lie  l ike lihood o f  forcing the*' ‘•* iV«v-

29 L '.S.r E 'tn m  r /j.-ij 
29 U.5.C. §IOVs V * ' /
Fu r  i n s t a n c e .  r a i l r o a d  r c l r c n n - n i  h c r . r h - s  a re  r r e . i u - r  i h an  v e u l  
sceuruv N -n i - l i n  b e c a u v .  the l u r n v . :  m e l u d v  j p t u . i l c  pens ion  
• ' c o m p u n v n i "  wh i le  i he I j i i c t  h . o r  a t *  j s s  been  ih iv r c t i e aM y  in ­
tended to c o m p l c n i r i i l  p r i v a i r  pi-nsi- sa p a v r o c r l s — however  
u n r e a l i s t i c  l h a l  p u r p . t s r  h a s  p r m r . l  in  p r a c t i c e .  A . v  MivquiC tllo  
v. H i s q u i e r d n .  9 4  S  C l .  w / 2 .  h . a . . v i * ( |  . • - • !  -,

-_e;
i
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MARITAL RAPE FACT SHEET*

r z z t  0-1 r l z t l o rt? "MARITAL RAPE I S N ’ T AS SERIOUS AS 
PAPE 3Y A STRANGER— I T ' S  JUST A WOMAN NOT BEING IN 
THE MOOD AND HER HUSBAND IN S IS T IN G . "
As a n a t t e r  o f  f a c t / m a r i t a l  r a p e  i s  c f s e n  j u s t  as  
v i o l e n t : ,  } u s t  a s  d e g r a d i n g ,  and o f t e n t i m e s  me re  
t r a u m a t i c  t h a n  r a p e  by  a  s t r a n g e r .  I t  i s  p e r p e t r a t ­
ed  w i t h  k n i v e s ,  a t  g u n p o i n t ,  r e p e a t e d l y ,  b r u t a l l y ,  
i n  f r o n t  o f  o t h e r s ,  and m os t  o f t e n  i s  t h e  f i n a l  
v i o l e n t  a c t  c u lm i n a t i n g  a s e r i e s  o f  p h y s i c a l  a b u s e s .  
One woman h a s  r e p o r t e d  b e i n g  b e a t e n  and r a p e d  by 
h e r  h u sband  v i r t u a l l y  e v e r y  day  f o r  s i x  m o n t h s , 
a n a l l y  r a p e d  9 o r  10 t im e s .  He t o l d  h e r  t h a t ,  i f  
she  e v e r  t r i e d  t o  l e a v e ,  he w ou ld  k i l l  h e r .  I n  
t e r r o r  she  f l e d  t o  a n o t h e r  s t a t e ,  ch anged  h e r  name, 
and l i v e d  t h e r e  f o r  a  y e a r  i n  c o g n i t o .

" n e t  o t  F i c t i o n ?  "MARITAL RAPE I S N ’ T OFFENSIVE—  
AFTER" A LL , A WIPE HAS HAD SEX WITH HER HUSBAND 
BEFORE, WHAT'S ONE MORE T IME?"
As a m a t t e r  o f  f a c t ,  a woman r a p e d  by a s t r a n g e r  h a s  
t o  l i v e  w i t h  t h e  memory o f  t h a t  e x p e r i e n c e .  A womar 
r a p e d  by h e r  hu sb and  has  t o  l i v e  w i t h  h e r  r a p i s t .  
Mary w i f e  v i c t i m s ,  t r a p p e d  i n  a r e i g n  o r  t e r r o r ,  
e x t e r i e r . e e  r e p e a t e d  s e x u a l  a s s a u l t s  o v e r  a number o r  
y e a r s .  What h app en s  t o  a c a p a c i t y  f o r  i n t im a c y  when 
t h e  p e r s o n  who h a s  p r o m i s e d  t o  l o v e  and p r o t e c t ,  ana , 
or. whom one may be e c o n o m i c a l l y  d e p e n d e n t ,  comm its  
su ch  a b r u t a l  and  v i o l e n t  v i o l a t i o n ?

P r e p a r e d  and d i s t r i b u t e d  by t h e  P e n n s y l v a n i a  C om m is s io n  on 
th e  S t a t u s  o f  Women.
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3 .  F a c t  o.t F Z c t i o n ?  "MARITAL RAPE I S  A 3 IZARRE AND UN­
USUAL ACT A ID  DOESN’ T NEED LEG ISLAT IVE  ACT ION ."
As a n a t t e r  o f  f a c t , m o s t  e x p e r t s  c o n s i d e r  r a p e  t o  be 
t h e  most: u n d e r r e p o r t e d  o f  a l l  c r im e s  and m a r i t a l  r a p e  
e v en  m o re  s c .  O v e r  a t h i r d  o f  women who a p p e a r  a t  
b a t t e r e d  women 's  s h e l t e r s  r e p o r t  b e i n g  s e x u a l l y  
a s s a u l t e d  b y  t h e i r  h u s b a n d s .  I t  i s  s e l d o m  d i s c u s s e d .  
H u m i l i a t e d  and ashamed ,  m a r i t a l  r a p e  v i c t i m s  d o n ' t  
t a l k  a b o u t  i t .  They  d o n ' t  r e p o r t  i t  b e c a u s e  t h e  l aw  
d o e s  n o t  h e l p  them .

4 .  r a z - t  GA T a c t i o n ?  "WHEN A WOMAN MARRIES, SHE CONSENTS 
TO SENUAL INTERCOURSE WITH HER HUSBAND."
As a m a t t e r  o f  f a c t , s e x u a l  e x p r e s s i o n  i n  l o v e  i s  one  
t h i n g .  F o r c e d ,  b r u t a l i z e d  s e x  i s  a n o t h e r .  No one 
c o n s e n t s  t o  v i o l e n c e  by m a r r y i n g .  U nde r  c u r r e n t  l aw  
p r o s e c u t i o n  i s  i m p o s s i b l e  f o r  e v e n  t h e  m o s t  b r u t a l  
r a p e s  i n  m a r r i a g e .

5 .  F a c t  p.*. lcm; ? " I F  PROSECUTIONS ARE ALLOWED FOR
MARITAL RI.PE, A LOT OF INNOCENT HUSBANDS W ILL  HAVE 
RAPE CHARGES F ILED  AGAINST THEM BY ANGRY, VENGEFUL 
WIVES WHO HOPE TO BARGAIN FOR A 3ETTER PROPERTY 
SETTLEMENT IN  A DIVORCE ACTION."
As a m a t t e r  o f  f a c t , t h i s  myth  i s  b u l l s  on t h e  i l l -  
f o u n d e d  b e l i e f  t h a n  women a r e  i n n a t e l y  v e n g e f u l  and 
w i l l i n g  t o  go t h r o u g h  t a e  t o r t u r e s  o f  a c o u r t r o o m  
t r i a l  i n  o r d e r  t o  " g e t  b a c k "  a t  a man, and t h a t  some­
how women s h o u l d  be t r e a t e d  a s  l e s s  c r e d i b l e  v i c t i m s  
o f  c r im e  t h a n  o t h e r s .  A c t u a l l y ,  t h e r e  a r e  many 
o t h e r  t y p e s  o f  c o m p l a i n t s  wh ich  a woman c o u l d  f i l e  f o r  
r e t a l i a t i o n  t h a t  w ou ld  r e q u i r e  l e s s  p u b l i c  s e l f ­
e x p o s u r e  and t r a u m a .  F u r t h e r ' ,  o u r  l e g a l  s y s t em  has 
b u i l t  i n  mechan isms t o  d e t e rm i n e  t h e  m e r i t s  o f  a com­
p l a i n t .  P o l i c e  i n v e s t i g a t i o n s , p r o s e c u t o r  d i s c r e t i o n ,  
and j u r y  d e l i b e r a t i o n s  a r e  em p lo y e d  t o  d e t e rm i n e  t h e  
t r u t h  o r  f a l s i t y  o f  o t h e r  a l l e g a t i o n s .  Why s h o u l d  
m a r i t a l  r a p e  be t r e a t e d  any d i f f e r e n t l y ?  F i n a l l y ,  
no such  m i s u s e  h a s  been d ocum en ted  by t h e  s t a t e s  
t h a t  h a v e  e l i m i n a t e d  im m un i t y  o f  s p o u s e s  f r o m  p r o s e ­
c u t i o n  f o r  r a p e .  O n ly  t h e  m os t  e x t r e m e l y  b r u t a l  and 
h o r r i f y i n g  i n c i d e n t s  o f  m a r i t a l  r a p e  h av e  b een  r e ­
p o r t e d .
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MARITAL RAPE FACT SELL .

6 . F a c t  oa F i c t i o n  ? "MARITAL RAPE I S  SIMPLY ONE 
SPOUSE'S WORD AGAINST THE OTHER. HENCE I T  WILL 
BE D IF F ICULT  TO PROSECUTE."
As a m a t t e r  o f  f a c t , when h a s  d i f f i c u l t y  t o  p r o ­
s e c u t e  d e t e rm i n e d  w ha t  a c r im e  i s ?  T r e a s o n ,  c o n ­
s p i r a c y ,  c h i l d  a b u s e ,  and i n c e s t  a r e  d i f f i c u l t  
t o  p r o v e ,  b u t  t h e r e  i s  no o u t c r y  t o  d e c r i m i n a l i z e  
them .

F a c t  0.1 F i c t i o n  ? "THERE ALREADY EX IST  REMEDIES 
FOR MARITAL RAPE— A WOMAN CAN F I L E  ASSAULT CHARGES 
OR GET A D IVORCE ."
As a m a t t e r  c f  f a c t , a l l  r a p i s t s  a s s a u l t  t h e i r  
v i c t i m s .  Rape as  a c r im e  d i f f e r e n t  f r o m  a s s a u l t .  
T h a t  i s  why s p e c i a l  r a p e  l aw s  e x i s t .  Rape i n v o l v e s  
a s p e c i a l  h u m i l i a t i o n  and s p e c i a l  v i o l a t i o n .
A s s a u l t  i s  a l e s s  s e r i o u s  c r im e ,  i t s  p e n a l t y  l e s s  
a d e t e r r e n t .  Even  t h o u g h  a woman m ig h t  e s c a p e  
as  a v i c t i m  by f i l i n g  f o r  d i v o r c e ,  s h o u l d  t h e  
c o m m i t t e r  o f  t h e  c r i m i n a l  a c t s  e s c a p e  p u n i s h m e n t  
f o r  t h e n ?  An a p p r o p r i a t e  d e t e r r e n t  t o  t h i s  t y p e  
o f  v i o l e n t  b e h a v i o r  i s  n o t  now a v a i l a b l e .

*

ia

F a c t  0 1  F i c t i o n ?  "MARITAL RAPE LAWS WOULD HAVE 
THE STATE MEDDLING IN PEOPLE'S BEDROOM A FFA IR S . "
As a m a t t e r  o f  f a c t ,  t h e  s t a t e  i s  m e d d l i n g  i n  t h e  
bed room  w h e t h e r  t h e r e  i s  a m a r i t a l  r a p e  l aw  o r  
n o t .  I n  one  c a s e  t h e  s t a t e  a l l o w s  h u s b a n d s  t o  
r a p e  t h e i r  w i v e s .  I n  t h e  o t h e r ,  t h e  s t a t e  p r o t e c t s  
w i v e s  f r o m  t h i s  t y p e  o f  v i o l e n c e .  S h o u l d  m u rd e r  
and a s s a u l t  b e tw een  s p o u s e s  be d e c r i m i n a l i z e d  
j u s t  because : i t ' s  a f a m i l y  a f f a i r ?  A hu sband  
s h o u l d  no more f e a r  c r i m i n a l i z a t i o n  o f  m a r i t a l  r a p e  
t h a n  a p a r e n t  f e a r s  law s  on i n c e s t  o r  c h i l d  a b u s e .  
The law  s h o u l d  condemn a b r u t a l ,  h o s t i l e ,  r e v e n g e ­
f u l ,  h a t e f u l ,  and a n t i - s o c i a l  a c t  w h e t h e r  i t  
h a pp en s  w i t h i n  a m a r r i a g e  o r  w i t h o u t .

( o v e r )
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Fr.c-t Q-1 FLc-t icm? "MARITAL RAPE LAWS WILL DESTROY
MARRIAGES 3Y PREVENTING ANY P 0 S S I 3 L E  RECONCILIATION. .-j'i'A

As a m a t t e r  o f  f a c t : , i s n ’ t  a m a r r i a g e  i n  w h ic h  a- 
h u sband  r a p e s  h i s  w i f e  and  s h e  p r e s s e s  c h a r g e s  
a l r e a d y  d e s t r o y e d ?  W i t h h o l d i n g  j u s t i c e  and e q u a l  ' ' 
p r o t e c t i o n  t o  t r y  t o  h o l d - t o g e t h e r  s u ch  a m a r r i a g e  ‘7'r^
i s  an u n r e a l i s t i c  and im p r o p e r  g o a l  f o r  t h e  c r i m i n a l  V/.r;
l a w .  The law  now p r o t e c t s  a r a p i n g  h u sb and  r a t h e r  
t h a n  a v i c t i m  w i f e ,  and women can  be c o e r c e d  i n t o  
s t a y i n g  i n  v i o l e n t  m a r r i a g e s .  S h o u l d  t h e  l aw  e n -  
c o u r a g e  su ch  f o r c e d  c o h a b i t a t i o n ?

■

■ : ‘sfrff£
f " c t r r ?  c n  r r w  r ^ c c c  i p t *1 0 .  Fnc-t 0-1 FLcXc&n? "S INCE SO FEW CASES ARE BROUGHT 

TC TR IA L ,  WHY BOTHER WITH A MARITAL RAPE LAW?" .... .V■ 't

As a m a t t e r  o f  f a c t ,  t h e  law  p r o t e c t s  e i t h e r  t h e  . ?
v i c t i m  c r  t h e  r a p i s t .  Husbands  who commit  a c t s  , -:ys-:yz
o f  v i o l e n c e  a g a i n s t  w i v e s  now r e c e i v e  s p e c i a l  -
p r o t e c t i o n  f r o m  t h e  l aw  i n  P e n n s y l v a n i a .  S h o u l d  
su ch  s p e c i a l  p r o t e c t i o n  more  r i g h t l y  b e l o n g  w i t h  . jA-i.
t h e  v i c t i m ?  P a s s a g e  o f  H . 3 .  1 1 2 2  w ou ld  c a l l  "Tio
a t t e n t i o n  tc- t h n  p r o b l e m ,  l e t  t h e  v i c t i m s  know 
t h e r e  can  be h - b y  r e m o v i n g  s o c i e t y ' s  . 7 •••*£
s a n c t i o n  f o r  sue h b e h a v i o r ,  w o r k  t o  d e t e r  i t .
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mirnedsijycart of Vhcir li»me v u .m  niputht>i.ish y  while ?■ S a s l a  u > .  Aa/, filed fi>f Hfvofte ,
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f » |  i f d f  f V l f  .

( f  uiln I e. 
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IbuiC lt i f f (I I r t f  i f  0 >c didn'L 
(hop r i.3 rq e v .C n u  mnn* •//!«.
r t L  r ^ lm  ■Z'V’J*'!-

fliflm * A«,~ .i l»f*.___

* »Our\ r> e RIUss. |l.oO'ln/{> I
2 3  1.,‘j i  21  scprai. i r ' r ? z < , hs vd,°vo » «  <p k ' * nntB>1 W e is  V A ' d U Vk t 'uZ A  ;€r 'r V Anf ° r  Ahimp.to0>.n r ftom> me. M,nI . '

iCIttiloiudifl W\0l0l\(.(\f- illAfH
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{ r ' m u v l l  (O n k ry  
o f  C o n H  O ' l l e r  

P n i iu i i r r l hi»iv*»>«<
| I I lHOf •• ^ '  *<>* ***

< l l 5 m i * i ? « A |  1>A M vmi!i
| t * A l  i \ t  C « * )C C *M  IC H J  U l t i A l t h  l i o i
C om ! «mi»C (VCfl?.n»< ti»»iMA*2r< lo *  'v**

fftrt W»if t1 l*f\t •! •* I (AllUtl1
1 i f n n r  #-
1 u«K'/ r

«»l/.71 lffc» **-nm «««r
n̂i

rn ti io s ilt r t 1. com
p.KU- *

2 unur

 I II S

w  * u .-



A ]R  l/ ife s  Name. M a n h l-S h lu *  ■ C rinmc. Ilace CUUfen n.ve-/0^ni6ily (Ttup.ilion* Resrlgnce lla,; Incident EnJed
1 _  . .  % s * r . u i f T » r

•35  Cyn'^a 29

27

%

IH v y 2 5

Separated -  
r n i r r ie d ’t- nwiHi
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^ r ^ t s f r ^ L ' ! ^  w
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( f  ado refint'k*r £*■
7  H i e r manager (jvS'ngeW a

anie ip-

( f $ TrtSno, 
frssno 60.

tT  liu jin rs t S3n Rafael,
V  c l i ’r i r j l  for Rlarm £/>. 

p o l u P i l c p l -

$  unfinplayeit /il tw,l|cr, 
.?- un<nA|A«yr4 MpioyI 0>>

Vk Inn l e f t '  hom e

“ 1

flirt |«1
• tn p  A .ftUA , |  t-AV «»Jr. y t j K.M4. it«c
Vi<lfl-»AS* Hit. I| tblll — *.!•#'* |*A»f •«*!tv»% t.o.%1 4 M  t t lM ' ,

, A U K *  111 • jM LUW

l / lY U l iM  ' *-
tu»!1 • • WTnn»i»’ Ha ' ,r^ «  ln« AV l \ |U  \  K U lA ' t v y l 1 U• *»•#,. ftiil *1. %lt* *-

W irt cm*-*0 A ctn«m>
r .0 - Cw«**,OArfT.im<«'

e r ,r r  err
w e - n t i r » °  < ! n t L m  
(boiCH .

3u«ot C ̂  r>̂  HI *
, 0 o.rT C«.€ft^fl,u.«rc

c -  or

w < ./7 *’ •*«-
r iv a o  ^ t r« (*^»  r**^»

Km  i 4 « i '« n  m '”
l i n o  > ^ . 0 -  I f t l w *  M

" M i l .  D l ' 1 1  ■A"**' '" X ’n .H p  
Our • * . »  u * . r »  « n t >  t "  u « o

_  < n#c„ „ r fV r -  ^  ,A.t.U*rvjvt> r^* W
Vno(-,A\~ «am r«0-n r.'-i'r-

I t i i l f r *  Ca m i  K i A p K l l f
|yrA . *
« i n i » o  in  • !  ‘ O A t  w y
( V i m  i » i i f  1 -  y i i i A i i n  r“*





f
A , W-fci f W  Minlal Stalw Crime
2 9  JktiC  1 S’ t c p jr j le d  r3 p ? ,IW  Wf.lponS

—     " ~ ' *    ----------
fke. Children Bwe/fell mitily C.tnj/ilimii Residence !!mu l«uider| En<ieJ

2 | Elnmrb 10 Sejvjraicd

31 KaH»y 2? lo<K\V><r 
r*\3rn«“  s Y*>r$

3 5 3 3  Ic v jH U r

3 6 Vnllf aM  
.im c d  7 y ftv tm.1

p .fl.o ff-c*  sa»«4 sk<. was Vwlnifixl I
Ann jtflvl lv13 (Vo«fM ibfa (In'I , ' I , ' 1 * 1  I »»!»•*'*
l<7k«ri |t) IwiHtf Kjvvte r.WT‘1- , ,
%*irr , r r  ■<* r**'* i'"*'K<nat) >»>r« •“>*» t,'/l to itt.
En,n * „ n c-xw. V' 'b 
W I M .W -W w . Ilii«*>‘ »  ^

l ~ r  w r f  « o o  f r ^ y  ' K M  »
c - l - w . c

 • !  . ___   •  r> Tr( „ a i o  • f ’ t i c O . u x n  r>3A ^ ^ C .C D  T> c n u .  f  i f W -
n - l a ^j  i  t n s  f l n n c  , r  3 > tIhn^-r •*« Jrf> f'iwuill/ittttff-
rotv/(a. c M t^o.niowiM '^^r firr«/«fj)^ A s t f o  w « re  n  •>.»«•••*% »v.w««r ‘ « r # l # * o i  j i l t / ) * .  c i »h i o n . p rtrv o  iM»rr i *  r#»6« ri f i f  (3n>c |ob^  «Wlf( rtfirttinj jlu'ly I
3 |v i  uM tflu rw i p o rn o g ra p h i c  f  U ' f lf t ’ i

**(1 l>* |i3ii U'lU 
t« f« a s "  f i r *  uol»«*»laf

d  fumVa, lic d i* . VrOlhH 4 YiteM
lltvnloldF Cm. bftitt* ra.ft.

?  niuso
C-iuJfnl HN)

LiVtf MOfit, l/it I<to r3n fV<'m Itoww ujta'r*
C. /Vamcd* Co■ iSf C aetufcd lo Urt oioo lvw*r.

f tu d a y  fi)||ov«’ d ( W ot* Ultvlo*) 
3f>Jl fc in d o o r  i h n  l< f }  
luhi'.A aoujd tVllkrOtl n<; ,1 rrvd 
cd -Ike com riipA 'ort-W irf 
Cfl'LceO fo ciC C .

mmr fonmjwr," J-»r c*-v * , r  mfwi

c/1 wM«-
<j7 ^kil<-

tf1 wkilc 
i f  * /M e

3 ivl tUitUki’Mi pnroolraplu
I U  |..1.1 

, ,1 - i bT>l*«»iat y Hwn t«rr.im» aoir>/. rap^ l1. .11 A *

{ njraijn)
d
(f i»̂ ki

d  i m e r i
oioowi*f i ln ia 

^ VouX
Sin  3 s?* 

(a dai2 ( 3  C r .

imn ociiimr o'* y y, 4 .
VuilU (ro iu b a r an<> lit*  iton,
ba* and pu«r^tl liram l'j c»\ k»r 
Uioxnill, k lfU tt  Iv4<- Ijfll.

l/ lt i lm  cEairrwil a l l i i l r t *  o f ll>> ,V \uH»C- 
G ltn /a U *. IbrcintJ lw>, lu haix .
5  ut.l>/ U ti'lk SW ontlfiS
(Itvi |xa l*nq

\]\t\(ro  Ix.tl a»vl (S|K*I l><| l/t .Ijd 
f\ lt3 f\ 'J f* l k»\||.Jivl

kli.lltot 0*^ird fv hfin^Wirj. 3tvl' pl«’ orti W lite **Wn h«
fy*!^3 (i«( Ip / i!« l A*e ba lY i”  U:i vkoif>l3li>.«\ oturral 
dap' ft* <jajk*f.in*lirtj«r#al

f 5  m r« l< 3 n  J im  
(f rntiut.in-3m

E»tl Loi RivylfS, 
A nqtiiV C *-

r .tv .o . 
fY<sno Co.

U.^V btiKir. i 
UiU«t 'u I?"'*(c

tnnrppmui Sonoto6 itrttcliA »:r

r r (t



a \uu ti: u <

fi m| i
/ I f f t 'J r i l  C U fq e i j l f t . l l p«»i ( fo il Pl<3 O r li«  ik u in i j 6 m<ri nJ l/cnlxl I 6rnl<noi Oil<f ifi'tpsz/i'on

J 1L

1

/ln<*Wm<Xt( (oo l»/£»«3n »«poiW  tt'J'»ippipj,l«;i|in<jl 3nd n p « - |> m l3 n . l ' I ’ flied *lH H.nrtf, f lu ln jM  |K l» if iv t flr

Arlu .oA fToya l - n - l l  2 6 2 * - SfousJ m p  3  3  «» ^ .o n o  rw.l .ju .lly  c W  J r<p(H il >lue lo  w .fcS  W iil .e t.

1*5196
M l t  Jon I «n«l '»  3° •*»
I r t i fb ,  X don 't *»ont b> UV e oCC 

any r»tt r .  llft< from my job oml
' | . t  c ii(< r« ln n H  s *d  Ik

Ittvc me. nlont--

.tier lVi*nliim 

•*10599
II-II ll '/* 361 5|**ulu|.e 

2*/5* - ,1«jull.|i.i ,k.| 
fl.it .lWnlnq Clli

2S9-CM  w.lk

fo««‘y> Ajd V 

(  Jn-j)
12 0 ) 0 -

i f  AvU luflt

m i  w * '  

lo ' iV * * 1
|li<n lo
.y\ c o o  

i§t |l.v»*
*o rrlroi* 
Uw I flM«'
U »•«•»* n

nit lynlly 5 II

5 16 »•

*

nc»l rtu ilU  
(|lri •-

< nnUtl 
t«* â«1
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.APPENDIX n

State-by-State 
Information on Marital Rape 

Exemption Laws

by Joanne Schuiman
ShfJ Attorney 'otth the National Center 

Wmm and Family Lsxs. Inc.

A husband's rape o f his wife is not a crime in most states. This legal 
right of w ife rape is known as the "marital rape exem ption," and is in­
cluded in most states' rape statutes.

There are many types o f marital rape exemptions. The state-by-state 
summary divides the exemptions into the following categories.

cats coir 
I Aholute Exemption. A husband can never be prosecuted for rape o f his 

wife j o  long ait the parties are married- The exemption still applies 
even if the parties are separated by court order. The exemption only 
ends when the parries are divorced; when the man is no longer legally 
the victim'* husband.

Partial Exemption. A husband can be prosecuted fo r rape o f Vus wife in 
some circumstances. Some states allow prosecution if the rape 
occurred after one spouse filed papers in court lo  end the marriage, 
or when the parties were not Living together. The event or 
drcumstai.ee that ends the exemption differs from state to state.

Cihabitant Exemption. A man who is tiving with a woman that he is not 
legally married to cannot be prosecuted for raping her. Often this 
exemption is utated as a "defense," rather than a bar to prosecution. 
Thus, the district attorney may institute rape charges against the 
man, but he cannot be convicted of rape if he can prove he wai 
living with the victim.

Voluntary Social Companion Exemph’r- This exemption may apply to 
husbands, cohabitants and social companions (i.e., dates). There is no 
requirement that the rapist live or have lived with the victim. Most 
states that have this ryp' o f exemption require that there have been 
past voluntary sexual relations between the defendant and victim in 
order fo r the Exemption to apply. However, West Virginia does not 
require any past » jxuai activity.
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Rope Degrees

Genur-Nrutral
Statutes

Silent Statute The Law doe* not mention whether husband* may or may 
not be prosecuted fo r rape o f their wives. It ha» been assumed, until 
recently, that husbands could net be prosecuted because o f Hale's 
alleged "common law" marital rape exemption. However, recent 
lawsuits in New Jeney, Massachusetts and Florida have held that no 
"common law" exemption exists. Thus, it is not dear if husbands can 
be prosecuted for marital rape in these "silent" states. Whether 
marital rape is a crime in these states w-’U depend on future judicial 
dedJon, or legist, rive interpretation o f the statutes.

The marital rape exemption has been abolished; husbands can be 
charged with rape o f their wives in all or most cases.

In some states, there are different "types" o f rape, murder, assault, etc. 
In most states, the criminal laws punish rape more or less severely 
depending on the circumstances o f the rape (e.g., whether a weapon 
was used; age. mental and/or physical condition o f the victim; 
whether the assualt involved illegal sexual penetration, conduct, 
contact or use of a foreign object). These difference* in the law are 
called "degrees." It is not possible to give a uniform definition for 
each "degTee" is each state bases it* rape degree* on different fictors. 
(The fart that the marital rape exemption may apply in some rape 
degrees and not others has political and practical significance. The 
law is saying that it will tolerate certain violence by husbands against 
their wives that it will not tolerate between strangers. Practically, the 
different application o f the exemption, based on the degree of rape 
charged, may decide whether marital rape cases will ever be 
r.ioseculed or what, if any, penalty will be imposed.)

Traditionally, the law defined rape as a crime only men could commit. 
Thus, only husbands were granted the "immunity" or protection of 
the maritai rape exemption. Today, many states have rewritten their

. laws in gender-neutral terms. Under these new rape laws, women can 
also be prosecuted fo r rape and the immunity granted under the 
marital rape exemption is extended to both spouse*. The following 
chart does not incorporate these gender-neutTal change* since it is 
intended to reflect reality rather than pure "legalese."

These categories are general, and states may fall into more than one 
category. In addition, considerable legislation and litigation has been oc­
curring over the last two years, and therefore the follow ing chart only re­
flects the law as o f July 1, 1981,

ST ATI 
Alabama

Alaska

CATS GORY STATUS O f MAXiTAI. KA T t LAW
1. J Husbands and cohabitors

can nrtvr be charged 
with rape o f mate.

2 Husband can only be
charged with ripe of 
wife if parries were liv­
ing apart jr he caused

c i t a t i o n s  * 
Title : 3 A-6-6oU ), 13A-6-61
Stat $ 1 1 .4 1 .443(a)

’ The citation* ire included 10 tntemtrd reader* can more easily obtain /uU details of thr«c 
laws.
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’ T h r  c ita tions ttt included so interested leaders ran  m ore eaaily ob ta in  lu l l  deta ils or these 
laws.

California No Esrmphm

Colorado

Connecticut No Eormphon 

to Rrsl-Dryrrt 

R a p f ;  I ,  J

Delaware

District of 3

Columbia

Florida No cxrmption

Georgia j

STATUS O f KAJLTTA l Aa / I  iA W

severe physical injury 
(beside* the rape).

Husband cannot be 
charged with wife rape 
while parries ;tre living 
together.

Statute only exempts hus­
bands in statutory '.ape 
cases. Whether marital 
rape is a crime will de­
pend on judicial deci­
sion or legislative 
interpretation of "com­
mon law" exemption.

Husband can be charged 
with crime o f "spousal 
rape." Thirty-day re­
porting requirement.

Husband cannot be 
charged with rtpe o f 
wife while parties live 
together.

Spouse/cohab.'ors ran be 
charged with first 
degree rape; n trital and 
cohabitor exemption (or 
all other sexual as.'aults.

"Voluntary social com­
panion" o f victim can­
not be charged with 
lin t degree tape; this 
may exempt husbands, 
cohabitors and "dates." 
Cohabitors (and spouses 
living together) cannot 
be charged with rape of 
mate.

Not known If "common 
law" exempriun applies, 
making marital rape le- 
8*1*

Husbands can be charged 
with rape of wife, the 
same as a stTanger. (Stott 
p, Lorry Smith)

Statute only exempts hus­
bands in statutory rape 
casej. Mantal rape muy 
be legal under "common 
law" exemption; will

Stat. § 4 1 - 1805, tt scy.

Pen. C. S aba

R.S. $ 18- 5-409

Pen. Code h j j a - 67(b), 
as amended by H.B. 
J247

D.C.A. ye,j.7 6 4 .
77a(b)

R.5.D.C. $ aa-aSot

S_A. $ 794.011

C.A. ( ab.aoot, ; o i 8

Arkansas 5



a p p e n d ix  n

Louisiana

Th* annum if* included so tnirrcnnl readers can more easily obtain full details ol the*

CAT1G01Y

Hawaii

Idaho

Illinois

Indiana

No Eirmptitm 

h Rnt• and 
Seconi'-Dcfrrr 
R a p e ; .1

Kansas

Kentucky

rraras a s  u a i n a i  a a m  u w  
depend on judicial deci­
sion or legisiati.e inter­
pretation o f statute.

"Voluntary social com­
panion" o f victim can­
not be charged with 
forcible (Km  degree) 
rape: this may exempt 
husbands, cohabitors 
and "dates." Husbands 
cannot be charged with 
"lesser" sexual assaults 
o f wife while parties are 
living together.

Husband cannot be 
charged with rape of 
w. -'e uniats parties have 
been living apart at least 
ISO days or legal action 
for divorce or separation 
started (petition filed). 

Husband can never be 
charged with rape of 
wife.

Husbands cannot be 
charged with rapv of 
wife unleit parties live 
apart and court action 
for separation or divorce 
started (petition filed).

Husbands can be charged 
with first and second 
degree rape of wife. 
Husbands and :ohabi- 
tors cannot be charged 
with third degree sexual 
abuse of mate.

Husband can never be 
charged with rape of 
wife.

Husbands and cohabitors 
cannot be charged with 
rape of spouse uniat 
court order o f separa­
tion.

Husband cannot be 
charged with rape of 
wife unless court order 
of separadon.

O7AT70NS

R-S. 4 707-730 to 733

C  4 18-6107

A.S. Ch. 38 4 1 1-1

S.A. 4 33 -aa -4-l(b )

C_A. 4 709-2 *o 709.4

S.A. 4 a r-s jo a

R.5. 5 5 lo .o to  (3 )
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•tioks'

*730 to 7 3 1

57

Maryland

Massachusetts Nt Exemptions

Michigan

4 t t-t

W -t(b )

cnanoMs 
R.S.A. Title 17A 4 3 }  1 . 
J j :

A.C. 4 27-464D

A .L Ch. : 6 j  4 33; Ch. 
177 4 39

M.S.R.C.C, Ch. 33 } 
7340

S.A. 4 609.349

MCA 4 97- 3-93 to 
103 , (Supp. 1980 )

i  to 709 uA

■ O (3 )

o f  these

STAT1 CaTTCO»Y STATUS O f MAJtn i  tA T t U W
Maine 2, J  Husbands and cohabitants

cannot be charged with 
rape o f mate while par­
ties living togetner.

Husband cannot be 
charged with rape of 
wife unless court order 
o f separation.

Husbands can be charged 
with rape of wife same 
as a stranger (no ex­
emption). (CemmmtO'allk 
». Otrnim)

Husbands cannot be 
charged with rape of 
wife unless parties live 
apart and court action 
for separanon or divorce 
started (petition filed).

Minnesota No Exemption Husbands can be charged
with rape of wife under 
most circumstances.

Mississippi 2. $ Husband cannot be
charged with "sexual 
battery" o f wife unless 
parties living apart. Sep­
arate "rape" statute 
does not exempt hus­
bands; unknown If mar­
ital rape is a crime.

Missouri 1 Husband cannot be
charged with rape of 
wife unless court order 
of separation.

Montana 2, J Husbands/cohabitants
cannot be charged with 
rape of mate while par­
ties are living together.

Nebraska No Exempron Husband can be charged
with rape o f wile the 
same as a stranger.

Nevada 2 Husbands cannot be
charged with rape of 
wife unless parties live 
apart and court action 
for separation or divorce 
started (petition filed).

*T.>r alationi are included so interested readers can more easily obtain full detatli of these 
laws.

A.S. 4 366 .010 :3

R.C. ) 4 ) - ) - 3 o o

R.S. } 38 - 3 19 , 330  

R.S. 4 200.373
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S T A T I C i T I C O B r

New Hampshire No EzmpHon

N ew  Jersey No Exemption

New Mexico 3. J

New Y jrk

North Carolina

North Dakota

Ohio

Oklahoma

Oregon No Exemption

Pennsylvania 2. 3

STA TU S  OF U a U T A L  S A T I  L A W

Husband ran be charged 
with rape of wife under 
most circumstances.

Husbands can be charged 
with rape of wife, same 
as a stranger (no ex­
emption).

Husbands/cohabitants 
cannot be charged with 
rape o f their mates vn- 
las parries living apart 
or legal action for di­
vorce or separation 
started (petition filed).

Husband cannot be 
charged with rape of 
wife unless court order 
of separation.

Husband cannot be 
charged with rape o f 
wife unlas court order 
of separation or spouses 
living apart pursuant to 
wntten agreement.

Husbands cannot be 
charged with rape of 
wife unlas co.irt order 
of separation.

Husband cannot be 
charged with rape o f 
wife unlas parries live 
apart and court action 
started (petition filed) 
or written separation 
agreement entered into.

Husband can never be 
charged with rape of 
wife.

Husbands can be charged 
with rape of wife same 
as a stranger.

Husbands/cohabitants 
cannot be charged with 
rape of mates unlas par­
ties living apart or writ­
ten separation 
agreement entered into.

O T A T IO  « *

RSA 6 ja -A s j (H.B. 
j lC . effective 8/ 8 1 )

S.A. } rC :i4 - } (b )

Sat. 5 30~9- te . a

Pen. L  5 130.00

C.S. ) 14 - 27.8

C.A. 1 I 2 . 1 - 20-0 1 , 02,

ORC $ 2907 .0 1 , os

S.A. Title 2 1 )  1 1 t l 

R.S. § 163.305 

S.A. Title 18 )  3103

'Th* a t jt io n i 4te  includru <0 in terntra readrn  can m orr rawly obtain full details of their
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STATI

Rhode Island

South Carolina

South Dakota 

Tennessee

Texai

Utah

Vermont

Virginia

Washington

West Virginia

Wisconsin

Wyoming

CATTCOSY STATUS O f Ma UTAL lA /S  LAW
2 Husband cannot be

charged with rape of 
wife unlas court order 
o f separation.

2 h'usbxnd cannot be
charged with rape of 
wife unlas court order 
of separation.

3 Husband can nrser be
charged with rape of 
wife.

2 Husband cannot be
charged with rape unlas 
court action for divorce 
or separation started 
(petition filed).

3, J Husbands and cohabitor
can nruer be charged 
with rape o f wife/mare.

2 Husband cannot be
charged with rape of 
wife unlas court order 
o f reparation.

/ Husband can nrver be
charged with rape of 
wife.

S Unknown if marital rape
is a crime.

1 Husband can nrorr be
charged with rape of 
wife.

3. 3, J Husbands and cohabitants
can nrotr be charged 
with rape o f mate. 
"Voluntary social com­
panion" cannot be 
charged with 1 st degree 
sexual assault (date-rape 
exemption).

• Husband cannot be
charged with rape of 
wife unlas parties live 
apart and court action 
for divorce or separation 
started (petition filed).

2 Husband cannot be
charged with rape of 
wife unlas court order 
o f separation.

OTaTIOWS

G.L ) 1 1-37-»

C. $ 16- 3-658

C.I_A. )

C.A. ) 39-3702

} : i  -02 (a) ) a t- ia

Crim. CA . $ 76- 3- 402, 
407

S.A. Title 13 } 3232

Code 1 S.2-6 1 . tt sat. 
(effective 7/ 1 / 8 1 ) 
R.C.A. Ch. 9A .j4.0 10 , 
rlstf. (Supp., 1 9 7 9 )

Code 5 6 1 -8B-1

S-A. 5 940 .227 (6 )

1>.V ) 6-4*307

‘ T he  c lIJ f i rn s  are inc luded to  Interested readers can more eas ily  obtain h i l l deta ils o f  these 
liWi.



ALASKA NETWORK ON DOMESTIC 
VIOLENCE AND SEXUAL ASSAULT

110 Seward #13 J uneau Alaska’ 93801 
(907)586-3550

P O S I T IO N  PA PE R

SB 5 2 8 :  An Ac t  r e l a t i n g  t o  t h e  s p o u s a l  d e f e n s e  t o  s e x u a l  a s s a u l t ~‘r'; i—-!_V

• • • ' r  rThe A la s k a  Ne two rk  on D om es t i c  V i o l e n c e  and S e x u a l  A s s a u l t ,  a non~p ro f i t ' i 'RR '  
c o r p o r a t i o n  composed o f  20  p rog ram s  s t a t e w i d e  t h a t  p r o v i d e  s e r v i c e s ,  l o  .-Vilv- 
v i c t im s  o f  d om e s t i c  v i o l e n c e  and s e x u a l  a s s a u l t ,  s u p p o r t s  SB528 ,  which 
wou ld  remove t h e  m a r i t a l  e x em p t ion  i n  c a s e s  o f  r a p e .

’  S o ­u n d e r  c u r r e n t  A l a s k a n  l aw ,  i n  o r d e r  f o r  a woman- t o  p r o s e c u t e  h e r  husband
f o r  r a p e ,  t h e  c o u p l e  must e i t h e r  be l i v i n g  a p a r t  o r  th e  p e r p e t r a t o r  >?£*v *
wou ld  have had t o  cau se  s e r i o u s  p h y s i c a l  i n j u r y  t o  t h e  v i c t im .  I n  t h e  _V;'
o p i n i o n  o f  t h e  N e tw o r k ,  t h i s  ex emp t ion  p r o v i d e s  no p r o t e c t i o n  t o  t h e
m a r r i e d  woman who i s  t h e  v i c t im  o f  f o r c e d ,  n o t  c o n c e n s u a l ,  s e x u a l  c o n t a c t . , . , :
w i t h  h e r  h u s b and .  -* *j r ‘ i • - '
The Ne twork  i s  e s p e c i a l l y  c o n c e rn e d  a b o u t  t h i s  i s s u e  because  o f  t h e  p r o v e n  
c o r r e l a t i o n  between d om e s t i c  v i o l e n c e  and m a r i t a l  r a p e .  A s t u d y  conduc ted  
by M o r ton  Hunt i n  1979  and r e p o r t e d  in  F am i l y  C i r c l e  magaz ine  i n d i c a t e d  
t h a t  o n e - f i f t h  o f  t h e  e s t im a t e d  2 m i l l i o n  b a t t e r e d  w iv e s  i n  Amer ica  were  
" f o r c e d  t o  have s e x  a s  p a r t  o f  t h e  b e a t i n g  o r  as  a s e q u e l  t o  i t . "  I n  a 
s u r v e y  o f  930 women condu c ted  i n  1981  and r e p o r t e d  i n  t h e  F am i l y  Law , 
Q u a r t e r l y ,  14^ o f  t h e  women i n d i c a t e d  t h a t  t h e y  were  v i c t im s  o f  m a r i t a l ,  
r a p e .  •

»•
By p a s s i n g  laws which r e c o g n i z e  spouse  abuse and c h i l d  s e x u a l  a s s a u l t  •' 
a s  s e r i o u s  c r im e s ,  t h e  L e g i s l a t u r e  has i n d i c a t e d  t h a t  c r im i n a l  b e h a v i o r  l& fJ  
i s  n o t  beised on t h e  r e l a t i o n s h i p  o f  th e  p e r p e t r a t o r  and v i c t im s .  The 
Ne twork  b e l i e v e s  t h a t  t h e  same r e c o g n i t i o n  s h o u ld  be a f f o r d e d  uhe c r im e  
o f  r a p e  w i t h i n  m a r r i a g e ,  and u r g e s  y o u r  s u p p o r t  o f  t h i s  b i l l .  -
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