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T0: Senator Bill Ray
FROM: Paula d. Scavera
DATE: March 8, 19G4

RE: SB 504 -An act relating to the unauthorized use of computer and
telecommunications services

This bill is from the Criminal Division of the Department of: Law. It
adds new types of "stealing" to the criminal code. The first is unauth—
orized access to computers cind theft of telecommunications services
(i.e.cable tv).

Their seems to be a misconception about this bill that it will outlaw
"hone earth stations”. According to Gail Horetski there are only two
situations when home earth dishes will be against the law. The first
will be if you live in a community where a cable company provides all
channels that cure available: with a home earth station (137 or so). The
second is when someone uses a heme earth station for a cciiriercial use.
Maybe this should be clarified a little better in the bill.

There seems to be a problem in Anchorage with people making receivers
for their rcofs just to receive "Visions".

SECTION 1
Includes unauthorized use of computer time, a computer system, a com—

puter network or any part of of a computer system or network within the
definition of theft in the Criminal Code.

SECTION 2

Clarifies the law on theft of telecommunication services within the
definition of theft in the Criminal Code

SECTION 3

Adds language within the definition of criminal mischief the person who
sells or offers to sell a device that is designed to allow the user to
defraud the providers of commercial telecommunication services.

SECTION 4

Includes unauthorized access of computer time, a computer system,
computer network, or any part of a computer system or network within the
definition of criminal mischief.

SECTIONS 5,6,7

Definitions of access,ccnputer,computer network, computer system, and
services

There are some drafting changes that Legal Services would like to do
before bill passes out of our committee.



March 9, 1984

Ms. Paula Scavera
Researcher .
Senate Judiciary Committee
Alaskan State Senate

Pouch V

Juneau, AK 99811

Re: Opposition to that part of
Senate Bill No. 504
which concerns Home Earth Stations

Deal* Ms. Scavega:

In follow up to your telephone conversation with Fred Finn earlier this week, we
are enclosing information outlining the purpose and objectives of the Society for Private
and Commercial Earth Stations ?SPACE), the national trade association representing
manufacturers, distributors, dealers and users of consumer eartli station reception equip-
ment. On behalf of our membership and the 400,000 home owners who own home earth
stations, we strongly oppose that part of Senate Bill 504 which is directed against home
earth sltatlons. If passed in present form it will harm the citizens of Alaska, particularly
in rural areas.

Background - Development of Home Earth Station Industry

Since the Federal Communications Commission first authorized the use of geosta-
tionary communications satellites to transmit domestic television programming in 1972,
a series of technical developments, coupled with mcreasmg governmental deregulation
and marketplace competition has made it possible for individual consumers to acquire, at
reasonable cost, earth station equipment capable of reception of most television
pr_ogrammlng transmitted by communication satellites. These developments, to?ether
with the growth in, and increasing variety of, programming services available via
satellite, have fostered the expansion of the consumer earth station market. Since 1980
consumers, particularly consumers in rural or remote areas unscrvcd or undcrserved by
broadcast or cable television services, have been uble to purchase satellite equipment to
receive a wide variety of programming not otherwise avuilable. Industry estimates ure
that, as of the end of 1983, there were 380,000 consumer-owned earth stations in place in
the United States. That number is expected to a[%)roaph one million within a year. The
current rate of sales is between 25,000 and 30,000 units monthly. At the present time,
more than fifty program services, offering a wide variety of entertainment, news, sports,
cultural, educational and religious programming, are available via satellite. Many of
these services, including C-Span, which provides daily
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live coverage of proceedings of the U.S. House of Representatives, as well as a dozen
religious and family programming services, recognize and welcome direct consumer
reception and viewing of their programming by home earth stations.

The Bill Ilams Alaskans, Particularly in Rural Areas

The citizens of Alaska are uniquely situated to derive substantial benefits from this
new technology. The vast .ex?anse and rugged terrain of Alaska's geography makes it
economically and technologically unfeasible to provide through traditional means diverse
telecommunications services to many Alaskans. Satellite technology makes it possible to
transmit communications to areas long considered inaccessible to broadcast and cable
services. Alaska, perhaps more than any state in the union, should be squarely behind the
home satellite industry and the benefits it brings to remote areas.

Problems with Senate Bill No. 504

Senate Bill No. 504, as presently drafted, apparently immunizes earth station
owners from criminal liability for theft of services only if they use their equipment to
receive signals "not available . . . through the pa?/ment of a lawful fee to a commercial
provider .. . ." 'BY limiting the scope of this affirmative defense, the legislation will
enable "commercial providers" — primarily cable television systems e- to acquire the
unassailable power to control the dissemination of all i)rogra_mlmlng services they deam to
make "availahle” throu%_h their distribution systems. In addition to creating unnecessary
and unjustified monopolies, the legislation seeks to preserve or protect "rights'l that do
not exist hy restrlctln? or elimina*  rights and prerogatives that do.

~ Traditional cable televisior “ms have been major distributors of satellite-
delivered programming. They a 'he only distributors, however. Many program
suppliers are aiming at new an' ang markets, including the direct home market,
broader than those provided by tional cable systems. Their purposes would be

frustrated if dissemination of thuir proglramming is legislatively subjected to the
exclusive control of "commercial providers.I

Tlirce examples illustrate major problems we see:

¥ C-SPAN, which is transmitted onSatcom F3 transponder 19, welcomes viewing of its
3|fgna_l by private satellite dish owners. Immediately adjacent to this signal is the signal
of Cinemax. If a local "commercial provider" such as t. cable television system chooses
to make Cinemax "available" to its subscribers, a homo earth station owner who watches
C-SPAN and merely changes channels could be subject to criminal liability and not
entitled to the affirmative defense.

** Worse than that, liowever, if the "commercial provider" decided to make C-SPAN
"available", the earth station owner could be subject to criminal liability merely by
watching his elected representative over C-SPAN on his home earth station.

** Criminal liability could also result if the home earth station owner contracted with
one of the financial networks to receive up-to-the-minute stock or commodity prices
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paid all required fees and continued to view the service after his local cable system
decided to make the service "available."

These groblems point up some fundamental misunderstandings reflected in the bill's
Brovmons. Cable television s stems, in general, do not have exclusive licenses to distri-
ute satellite-delivered programming. — Control over the distribution of satellite-
delivered programming rests with the distributors themselves. The proposed legislation
would create "exclusive licenses" where they have not been given and create "rights" that
do not exist to prevent "thefts" and "infringements" that have not occurred.

In achieving these questionable ends for questionable P.urposes, the legislation's
greatest effect will be to hamstring the development of satellite technology which was
eveloped at taxpayers' expense in a state uniquely situated to benefit from its growth.

The Legislation Interferes with Legitimate Uses and Is Overbroad

Use of earth station reception equipment per se violates no existing federal or
state law and infringes no recognized right. Since 1979, the Federal Communications
Commission has authorized home earth stations to be operated without _obtalnln% u
license. It has encouraged marketplace development of the service. It is undisputed that
these stations have legitimate uses —i.e., the authorized reception of satellite-delivered
signals. The proposed legislation would discourage and prevent the mere ownership of
earth stations solely on the ground that such stations could be used to obtain signals
"available” from cable television systems. This would place an unreasonable and
unacceptable restraint upon interstate commerce:

"Selling a staple article of commerce, e.g., a typewriter, a
recorder, a camera, a photocopying machine, technically contributes
to any mfrlnng use subsequently made thereof, but this kind of
"contribution” if deemed sufficient as a basis for liability, would
expand the theory beyond precedent and arguably beyond judicial
management.

"Commerce would indeed be hampered if manufacturers of
staple items were held liable as contributory infringers whenever
they 'contructively’ knew that some purchasers on some occasions
might use their product fcr a purpose which a court later deemed, as
a matter of first impression, to be an infringement."

Sony Corporation of America, ct al., v. Universal City Studios, Inc., etal., U.S. 78
L.Ed 2d 574, 52 U.S.L.IV. 4090, at 4092 (quoting district court opinion, 180 F.Supp. 429,
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at 461 SC_.D.CaI., 1979)). Finally, by attempting to place restrictions on the development
of satellite communications, we believe the proposed legislation infringes on federal
rights and F.C.C. preemption of local actions interfering with the development of inter-
state satellite communications. See Earth Satellite Communications. Inc., FCC 83-
526 _FCC2d_ (1983). "

The Compensation Issue

~The earth station industry does not wish a free ride. On numerous occasions hoth
publlcéy and privately SPACE, on behalf of the satellite earth station industry, has
offered to sit down and work out a compensation mechanism for those satellite services
which depend for their existence on payment of a fee. SPACE has made this offer before
both the U.S. House and Senate on two separate occasions. Enclosed is testimony on
these matters. To date SPACE'S offera have been ignored or rejected by the major
satellite subscription services. The reason for this rejection is, in our opinion and that of
the Arizona Attorney General who successfully sued on this issue, that the major cable
companies have placed pressure on major satellite services not to deal with competitors
to franchised cable. In fact the major cable companies sometimes are the major satellite
services. 11130 and Cinemax arc owned by Time, Inc., which owns American Television
and Communications, the nation's largest cable TV company. Showtime and The Mo"ie
Channel arc owned by IVarner Amex and Viucom, both major cable television
companies. Cable operators are attempting to extend their monopoly by attempting to
thwart the development of competitive forces. We urge that the state of Aluska not
assist them in these efforts through this legislation.

The Legislation is Unnecessary and Counterproductive

Those services which arc concerned about unauthorized satellite reception arc
planning to prevent it by scrambling their signal. 11BO sister compan?]/ of Cinemax has
Indicated it intends to scramble. EXisting case law prevents the unauthorized murketing
or use of descramblers. The owners of copyrights may also sue for a violation of those
rights. Maore legislation is not necessary to protect these rights.

[IBO has indicated that al the time it scrami'lcs, it may market the service to
home satellite owners. If the bill is passed in present form, it. will harm development of
the home satellite industry making it more difficult for 11BO and other services -0 imple-
ment their plans.

We strongly urge that you delete all existing references to home earth stations in
your legislation. In addition, we urge that your legislation be amended to provide that
nothing contained in it may be deemed to make unlawful the manufacture, sale or use of
satellite earth stations.
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In the event that a hearing is scheduled on this Bill SPACE requests the opportunity
to speak at that hearing.

Vice President and General Counsel
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COMPUTER CHALLENGE TURNS TO COMPUTER CRIME

TAP, TAP, TAP... the password has been broken... access is clear. O0n the
screen before him, the "414" member (a club of high school computer hackers in
Milwaukee) has access to over 60 business and government computer systems in
the United States and Canada, including computers at Los Alamos National
Laboratory, Security Pacific National Bank in Los Angeles and Few York"s
Memorial Sloan-Kettering Cancer CenterB

Although this sounds unbelievable, like a TV show plot, it really
happened, and the chances are it will be repeated. Computer systems throughout
the world are being penetrated either accidently or intentionally and revealing
information such as industrial trade secrets, defense data and worldwide credit
statements. Along with the computer age has come computer crime. As one
security systems expert explained: “The computer represents a new modus
operandi for committing fraud."2

The Problem

As a larger portion of cur society becomes more sophisticated 1in using
computers, and less expensive, computers are rapidly becoming comnonplace.
This could lead to "an escalation of business crime brought about by the
increasing use of computers where valuable information assets are concentrated
in a fragile form."3

The 1increase in crime is not the only problem, however. Millions and
millions of dollars are being pilfered by slick computer intruders. Estimates
of loss range from $20 to $100 million dollars each year, with some figures as
high as $1 billion.5 |In addition, computer criminals are stealing hundreds of
hours of computer time. The costs are high.

*This CSG Backgrounder was compiled by Deborah C. Tillett, Information Analyst,
States Information Center.

Note: Backgrounder information is the latest available at the time of Publlcatlon, but for updates, you
should contact the appropriate state or federal agency directly. This material does not represent the posi-
tion of The Council of State Governments. Information is included based on relevance to the topic. Some
material, as noted, is copyrighted and may not be reproduced further without permission of the original
publisher. Contact the States Information Center or the writer at CSG.
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A major potential problem is that the criminal justice system is largely
uninformed concerning the technical aspects of computerization and bound by
traditional legal machinery which in many cases may be ineffective against
unconventional criminal operations.5 Furthermore, some of the legislation on
computer related crime is inadequate to prosecute individuals committing such
crimes. The courts, for example, often will not allow computer generated
evidence to be introduced in a trial considering it hearsay evidence.7

Definition

What is computer crime? First, computer crime 1is considered "white
collar™ crime. However, it goes beyond taking office pens or using the company
telephone for personal use. It entails the theft of services or information
and it 1is serious-. Secondly, it could be described as the technological
advancement of such conventional crimes as theft, burglary or embezzlement.
Funds that once were manually pilfered from a company through alterations of
the books can now be systematically and quickly transferred by computer into a
fake account. Finally it may entail what can be called electronic vandalism as
computer hackers invade and destroy computer files, often for the thrill of it.

Because of the seriousness of the problem, many states have approached the
issue of computer crime through legislative proposals which enact specific
computer crime statutes. In fact many of the definitions offered for the term
"computer crime™ are derived from these legislative efforts. The definitions
vary from state to state and include: California®s statute which makes it a
crime "to intentionally access ... any computer system or computer network for
the purpose of devising or: executing any scheme or artifice...5,"” or Florida“s
law which makes it a felony to cotmiitt offenses against "intellectual
property™, against computer equipment or .supplies, or against, computer
users.5

State Legislation

At least 21 states have enacted computer crime legislation:

Alaska Illinois North Carolina
Arizona Massachusetts Ohio
California Michigan Rhode Island
Colorado Minnesota Tennessee
Delaware Missouri Utah

Florida Montana Virginia
Georgia New Mexico Wisconsin-10

Usually these bills are modeled after the draft Computer Crime Act which
makes it a criminal offense to modify or destroy "data, computer programs, or
supporting documentation ... or equipment or supplies that are used or intended
to be used in a computer, computer system, or computer network." The model act
also makes it a crime when one "denies or causes the denial of computer system
services to an authorized user ... or in conjunction with another who commit”®
an offense against computer users."H

Page 2
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Federal Legisiation

Although no federal computer crime legislation has been enacted, there is
an effort underway in both the House and Senate to pass such a law. One
bill (HR 1092 sponsored by Representative Bill Nelson, Florida, along with a
companion bill S 1733, Senator Paul Trible, Jr., Virginia) would create the
Federal Computer Systems Act. The law would "make it a federal :nme to take
something for value from a computer or to danger information."l

Types of Criminals

Computer criminals range from the high school hacker who breaks into the
system for the fun of it to the trusted employee who has access to the system.
It is reported that the loyal, trusted employees are the most likely to commit
computer crimes because of their knowledge and skill of computers and their
close proximity to the system.” However, recent news reports indicate that
the teenage hacker is becoming quite sophisticated and commonplace as a
computer criminal.

There are, of course, other types of persons who represent the make-up of
the ""systems sneak."™ One computer security expert has identified at least
seven categories of criminals, including the professional con artist who now
has programming training to expand his realm of criminal activity.” Such as
the culprit who embezzled $21 million from a Wells Fargo Bank.**3

Others in the computer security business accept the notion that the
"criminogenic environment”™ 1is an important factor in identifying and preventing
crime. In order to combat computer crime one must first understand this
environment. More specifically, one expert, Jay BloomBecker, founder and
director of the National Center for Computer Crime, defines seven views of the
computer system around which computer criminals can be cataloged. These range
from the "playpen environment™ 1in which the criminal views the computer as a
game to the more sophisticated "tool box"™ arena which allows the professional
theft to use the system as a means to an end.”

Prevention of Computer Crime
Enacting legislation to combat computer crime is one way to deter
information systems pilfering; however, both ."¢e private and public sector can

take steps to provide improved computer security:

(1) Assign a manager to be responsible for computer security in an
organization.

(2) Issue written policies about security.
(3) Institute regular unannounced data processing audits.

(4) Analyze and implement data security controls, such as password
codes

Page 3
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Conclusion

Computer crime is fast becoming a problem due to the increased usage of
computers. The. costs are high. Hackers, disgruntled employees and
professional thieves are misappropriating computer time and information. These
individuals, regardless of the motive, are committing a crime.

State legislation which defines the scope and commission of computer crime
is one step in deterrence. More importantly, this legislation gives the legal
community a confinement of the crime and a framework from which to make
judicial decisions.

NOTES

1. "Beware: Hackers at Play”. Newsweek. September 5, 1983. Page 42.
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SUGGESTED CHANGES TO "CABLE TV" PORTION OF SB 504

(Changes from current version of SB 504 are highlighted)
Delete current section 2, and substitute:
Sec. 2. AS 11.46.200 is amended by adding a new subsection to read:

(c) A person may not be prosecuted under this section for theft
of cable, subscription, or pay television or other tele-
communications service if the service was intercepted through the use
of a device designed and used to intercept electromagnetic signals
directly from a satellite, including the device commonly referred to
as a "home earth station”.
Change section 3 to read: ,
Sec. 3. AS 11.46.482(a) ifi amended by adding a new paragraph to read:

(5) that person sells, leases, trades, or offers

lease, or trade, any device designed to intercept cable microwave)
subscription, or pay television or other telecommunications service,
including devices designed to descramble scrambled signals,) with
intent to allow a user to avoid the payment of a lawful fee for the

service.

fo



Allan P. Gregg
P.0O Box 1358

February 24, 1984 Petersburg, Alaska 99833

Senator Robert Ziegler
Pouch V
Juneau, Alaska 99811

Dear Senator Ziegler,

I would liko to address the section of Senate Bill 504 that refers to the
rights of individuals to own or sell "home earth stations”™. Relating
unauthorized use of computer services and receiving TV signals from a
satellite can only be done through ignorance of the entire concept of
telecommunication systems.

There is no argument that theft of computer services or theft of pay
cable TV should be addressed by State law, but to call the private use-
of any home earth stations "theft"” is a negligent reference to something
that has been legal since the time of Marconi. Federal courts have
already determined that personal use of information transmitted via
satellite is legal.

In the largest and most rural of all the 50 states, passing a law that
would remove freedoms enjoyed by citizens of the other 49 states

would be an exteme injustice to people who live for the freedoms of

life in Alaska. This bill has quite obviously been custom drawn for the
sole benefit of owners and operators of commercial cable television.

It guarantees the financial success of even the slipshod cable TV
operator and removes a basic freedom of choice from the individual
consumer. It is startling to think that a commercial intorest law

so poorly disguised would even be considered.

The cost of a home TVRO (TV receive only) system still exceeds $3000
and lhe thought that persons currently being served by good quality
cable television are going to pay that much to have a 12 foot dish in
their front yard is ridiculous. Only those who are asked to pay
exhorbitant fees for inferior service or those in remote areas will
bo inclined to resort to the expense of a homo TVRO system. The
basic laws of economics will protect the cable TV companies that
provide adequate service.

Although there is no fiscal note attached to this bill, should this
law be enucted, enforcement would prove akward und costly.

I urgo you to push for removal of this section from SB 504. I will
make myself available for testimony on the subject of home TVRO
systoms whenever needed.

Sincerely,

cc. Senator liliason
Senator Ray



S.C JESTED CHANGES IN "COMPUTER CRIMES' PORTION OF SB 504
(Changes from current version of SB 504 are highlighted;

Sec. 5. AS 11.46.484 is amended by adding a new subsection to read:

(d) As used in this section, "access" means to instruct, comm
nicate with, store data in, retrieve data from, or otherwise obtain
the ability to use the resources of a computer, computer system,
computer network, or any part of a computer system or network.

Sec. 6. AS 11.46.990 is amended by adding new paragraphs to read:

(8) "computer” means an electronic device that performs
logical, arithmetic, and memory functions by the manipulation of
electronic, optical, or magnetic impulses, and includes all Input,

output, processing, storage, computer software, and communication
facilities that are connected or related to a computer;

(9) "computer network"™ means an interconnection, including
by microwave or other means of electronic or optical communication, of
two or more computer systems, or between computers and remote ter-
minals ;

(10) "computer system" means a set of related computer
equipment, devices and software;

(11) "data" includes a representation of information,
knowledge, facts, concepts, or instructions, that is being prepared or
has been prepared in a formalized manner and is used or intended for

use in a computer, computer system, or computer network.



Alaska State Legislature

Senate

Official Business

Pouch V

State Capitol

Juneau

TO: Senator Josephspsw
FROM: Rex L. Butler//"aP
DATE: March 22, 198-H"~

RE: Unconstitutionality of SB 504

Senate Bill 504, 1in my opinion, attempts to regulate 1in
an area preempted by Federal Law through rules and
regulations promulgated by the Federal Communications
Commission (FCC).

In a recent Memorandunm Opinion, Earth Satellite
Communication, Inc., FCC 83-526 FCC 2d (1983),
adopted November 8, 1983, and released November 17, 1983,
the Federal Communications Commission made clear its
preemption intent and the viability of that authority.

The case involvedthe proposed regulation of a cable
television franchise by the State of New Jersey which
required xt to obtain a permit before it could legally

operate. The cable television franchise argued preemption
of federal lawand also argued that statelaw regulation. was
limited to matters concerning public safety, oning or
health. The Commission stated in its opinion:

For example, we do not wish 10 preclude a
state or locality from exercising jurisdiction
over certain elements of a SMATV operation that
properly may fall within 1its authority, such as
zoning or public safety and health, provided the
regulation in question 1is not wundertaken as a
pretext for the actual purpose of frustrating
achievement of the preeminent federal objective
and o) long as the nonfederal regulation is
applied in a nondiscriminatory manner. Local -
authority over such concerns must be exercised so
that a local jurisdiction in fact does not inhibit
or interfere with the delivery of interstate
signals through the exercise of 1its authority.
Certain countervailing state interest may be
legitimate but would 1interfere impermissibly with
the federal interest in establishing and
maintaining inteistat0 sate3litc- program delivery.

. Alaska 99811

pMT



Our ruling herein applies to those aspects of a
state or local regulatory process that, while
otherwise legitimate, are 1inextricably connected
with the delivery of interstate signals and the

development of vreceiving points so that those
signals may be transmitted to subscribers among
the public. (Page 10, section2l) (emphasis
added)

Senate Bill 504 attempts to regulate the receipt of
cable signals which may” be deemed illegal because the person
receiving the signal has not paid the subscription rate or
is not on the scription list of the cable franchise dealer,
or because he may pirate a signal. However, there is a thin
line of demarcation as it regards the regulatory process and
its chilling effect on First Amendment Freedoms to receive

information. The Supreme Court of the United States has
stated in Sony Corporation of America, et. al., v. Universal
City Studios, Inc., et. al., U.S. , 78 L. Ed 2d 574,

52 U.S.L.W. 4090, at 4092 (emoting district court opinion,
480 F. Supp. 429, at 461 (C.D. Cal. , 1979); (January 17,
1984):

Moreover, the court found that the purpose of
this use served the public 1interest 1in 1increasing
access to television programming, an interest that
is "consistent with the First Amendment policy of
providing the fullest possible access to
information through the public airwaves",
(citation omitted)

While the Commission®s decision dealt primarily with
the 1issue of broadcast of cable programming, the Commission
answered the question of whether the preemption extends also
to receipt of the broadcast when it stated:

The wultimate dividing 1line, as we see it,
rests on the distinction between reasonable
regulations regarding use of the streets and
rights-of-way and regulation of the operational

aspects of cable communications. The former 1is
clearly within the jurisdiction of the states and
their political subdivisions. The latter, to the -
degree exercised, is within the jJurisdiction of
this Commission. This is so because of the
interstate nature of the medium as enunciated by
the Supreme Court. (Page 12, section 22)

(footnote omitted) (emphasis added)

This Commission decision, the most recent on the
subject and the United States Supreme Court decision make it
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clear that federal law has preemption over state and local
law as it regards "operational aspects” of cable
communications.

Accordingly, any reference to or attempts to regulate
the use, sale, purchase, trade or lease of such equipment is

unconstitutional and I would recommend the deletion of
section 2, section 3; definition number 9 of section 6; and
cable, microwave, telecommunications service, computer

network and network from the definition under 51 within
section 7 of Senate Bill 5r4-

As this Commission decision makes clear, the "crucial
factor 1is the T"effect®™ father than the purpose of the st?”e
law”™ in determining whether such an obstacle has develop
Any criminality associated with Earth Stations and receivers
of microwaves or attendant receivers 1is unconstitutional in
several respects.

Fir . 1t does infringe on the right to receive
informat on which 1is a violation of the First Amendment to
the Federal Constitution and also violates Article One,
Section Four or the Alaska Constitution®s right to Freedonm
of Speech. Such regulation acts to infringe upon such free
speech, a recognized policy of the Federal Constitution.

Secondly, it tends to interfere with interstate
commerce as it regards the sale of those goods which are
attendant with the cable communications industry and
regulation of receipt of airwaves. Along ;hose same lines
it tends to infringe into the area of federal control and
preemption by attempting to regulate wnere the Federal
Communications Commission has explicitly stated it intends
to preempt the field to the exclusion of state and local

laws. The test for preemption as set out in the
Commission®s opinion calls for the state to 1look to the
range, scope and quality of the federal legislation. The

Commission states:

Absent explicit preemptive language, a court
may infer Congress” or an agency"s intent to
supercede state law Dbecause "(t)hc scheme of
federal regulation may be so pervasive as to make
reasonable the inference that Congress left no
room for the states to supplement 1it,"” because
"the Act of Congress may touch a field 1in which
the federal interest is sc dominant that the
federal system will be assumed to preclude
enforcement or state laws on the same subject," or
because "the object sought to be obtained by
federal law and the character of obligations



imposed by it may reveal the same purpose.”
(citation omitted) Even when Congress (or any
agency) has not completely displaced state
regulation 1in a specific area, state law may be
nullified to the extent that it actually conflicts

with federal lav;. Such a <conflict arises when
"compliance with both federal and state
regulations is a physical impossibility,”

(citation omitted), or when state law "stands as
an obstacle to the accomplishment and execution of
the full purposes and objectives of Congress",
(Page 6, section 14) (citation omitted).

In the situation at bar, the preemption 1is clear and
regulation designed to 1infringe on the wuse of Home Earth
Stations and other receivers 1is clearly left to the FCC.
This is clear in the following language from the Commission
when it stated:

47 U.S.C. section 301 et seqg., governs the
FCC*s authority over radio communications.
Congress has instructed the FCC to "encourage the
larger and more effective wuse of vradio 1in the
public interest"”. 47 U.S.C. Sections 303 (g); see
National Broadcasting Co. v. United States, 319
u.s. 190, 219, 63 S. Ct. 997, 1010, 87 L. ed. 1344
(1943) , and to maintain federal control ™"over all
the channels of interstate and foreign radio
transmission." 47 U.S.C. Sections 301. To carry
out 1ts mandate, Congress empowered the FCC to
"make such rules and vregulations and prescribe
such restrictions and conditions, not inconsistent
with law, as may be necessary to carry out the
provisions of this chapter Lot 47 Uu.S.cC.
Sections 303 (r). (Page 7, section 15)

This Commission decision went on to define the scope of
their cloak of authority by saying:

The statutory definitions of "communications

by wire™ and "communications by radio” include
"all instrumentalities, facilities, apparatus, and
services (among other things, the receipt,
forwarding, and delivery of communications)
incidental to such transmission (s) ." 47 U.S.C.
Sections 153 (a) (b). (page 7, section 15, note

11) (emphasis added)

It appears very clear to me that SB 504, 1in its present
state, would fall to a constitutional attack either directed
at its infringement on the First Amendment of the Federal



Constitution or Article 1, Section 4 of the Alaska
Constitution, or predicated on the fact that it infringes
into an area preempted by federal 1law or purely on grounds
that it attempts to criminalize that which the federal Ilav;
defines as legal, or because it interferes with interstate
commerce, said interference is dual 1in character and finally
it must fail Dbecause of the Supremacy clause of the Federal
Constitution.

Unless the legislation is narrowly tailored to
criminalize descramblers only, the quest-ion of the
constitutionality of this legislation will continue to
exist.

CONCLUSION

In essence, SB 504 1is unconstitutional because it will
forbid that which federal law allows in an area precmoted by
the federal agency (FCC) jurisdiction.

Futhermore, SB 504 will interfere with Interstate
Commerce which is also a violation of the Federal
Constitution and other federal Ilaws.

Moreover, it will 1infringe and prevent the exercise of
free speech guaranteed by the Federal and Alaska
Constitutions.

Finally, it cannot exceed the federal regulations
because of the Supremacy Clause of the Federal Constitution.
SB 504 must be narrowly tailored to criminalize descramblers
only.



Alaska State Legislature

Senate
Official Business Pouch V
State Capitol
Juneau, Alaska 99811
T0: Senator Josephson-*
L1:0M: Rex L. Butler <M )/
DATE: March 23, 1984 ~ A
RE: SB 504
I have just .ooken with Gregory Christopher, an

attorney with the Federal Communications Commission (FCC)
and he has informed me that the Earth Satellite

ommunications, Inc., Memorandum Decision 1is on appeal to
the United States Court of Appeals.

However, he did say that current law clearly 1indicates
the preemption authority of the Federal regulations 1in the
area of Cable and Satellite Communications.

I requested his opinion as it regards state regulation
of "descramblers™ which are used to pirate Cable and
Satellite signals and whether states could regulate 1in this
area and he informed me that such vregulation would not
interfere with the federal scheme and would in fact
compliment the federal regulations.

\

"\e He recommended that if there were further questions
regarding the permissible scope of such legislation that we
should send him a copy of the bill and request a
"Declaratory Decision™ from the Commission.

Such a request should be sent to him at:

Federal Communications Commission
Department of Litigation - Appeals
ATTN: Gregory Christopher

1919 M Street

Room 604

Washington, D.C. 20554



Before the

Federal Communications Commission - 03-525
Washington, D. C. 20554

T
3'Jsl:
In the Matter of
)
EARTH SATELLITE COMMUNICATIONS, INC. ) CSR-2347
Petition for Expedited Special Relief and )
Declaratory Ruling )
-MEMORANDUM OP INION, "DECLARATORY RULING-~AND iORDER
Adopted: November 8, 1983; Released: November 17, 1983

By the Commission: Commissioner Rivera absent

1. The Commission has before it a "Petition for Expedited Special
Relief and Declaratory Ruling” filed under Section 76.7 of the Commission"s
Rules on May 18, 1983, by Earth Satellite Communications, Inc. (.ESC). 1/ In
its petition ESC requests that the Commission preclude the State of New Jersey
from exercising jurisdiction under its Cable Television Act over Satellite
Master Antenna Television (SMATV) systems. An SMATV system normally serves
residents of private multi-unit dwellings. It consists of a receive-only
satellite earth station that provides premium programming signals transmitted
to the receive station via satellite and a master antenna for the receipt of
over-the-air television broadcast signals. These signals are combined and
distributed through cable to subscribers residing in the multi-unit dwellings.
ESC"s filing 1is based upon an action taken by the New Jersey Superior Court in
which the court enjoined ESC from operating its SMATV facility until it
obtained a certificate of approval from the Slate of Mew Jersey. 2/ The court
found that ESC"s SMATV system came within the definition of a cable television

1/ Section 76.7 provides for a 30 day comment period, which was extended by
motion until June 27, 1983. Commenting parties are: Direct Satellite Communi—
cations, |Ir.c. (DirectSat); Antenna Specialists; ACS Enterprises, Inc.; Telecon
Satellite Systjms; Birdfinder Corporation; Satellite-TV Services, Ltd.; Eastco;
Video East; Unlimited Communications; Wiresat Corporation; Telpar, Inc.; Grand
Blanc Cable TV Co.; Suburban Cablevision (Suburban); State of New Jersey,

Board of Public Utilities, Office of Cable Television (BPU); Satellite Data;
Multi-View Television, 1Inc.; Orion Cable Systems, Inc.; TeleVista Conununicalions;
Satellite Television Corporation; Society for Private and Commercial Earth
Stations (SPACE); Dean Scott & Associates, Inc. (Scott); Television Entertainment
Network, 1lac. (TEN); United Satellite Communications, Inc. (USCI); Ww11iT
Corporation (WWHT) and Wometco Home Theatre, Inc. (WHT); National Satellite

Cable Association (NSCA); National Cable Television Association, Inc. (NCTA);

and New Jersey Cable Television Association (NJCTA).

2/ As will be discussed in paragrapli 21, infra, the record is not clear as to
precisely what petitioner would be required to do to obtain such a certificate.



system under t.he New Jersey Cable Television Act, and that there has been no
clear manifestation by the Congress or the Commission regarding the preemption
or regulation, of SMATV systems. 3/

2 Petitioner contends that this Commission has already preem

local and state regulation of SMATV systems providing interstate satellite
signals, citing Orth-0-Vision, 69 FCC 2d 657 (1978), recon. denied, 82 FCC 2d
178 (1980), aff"d sub nom., New York State Commission on Cable Television v.
FCC 669 F.T.d 58 (2d Cir. T982) [hereinafter cited as Orth-0-Vision j~ [In order
to "resolve any ambiguities™ based on the Orth-0-Vision holdings, ESC requests
that we issue a declaratory ruling holding that the regulation of SIIATV
systems is preempted by this Commission "to insure the free flow of nationwide
interstate satellite signals.” ESC contends that the Commission 1is required,
under the Supremacy or Commerce Clauses of the United States Constitution, to
preempt state regulation whiche"unreasonably burdenLs] interstate commerce,"
and cites our authority under the Communications Act to regulate interstate
communications. ESC points out that this Commission "explicitly stated” that
its authority to license receive-only earth stations was based on their
"integral 1link in interstate radio communication,” citing Establishment of
Domestic Communication-Satellite Facilities by Nongovernmental Entities, 22
FCC 2d 86, 99, n. 10 (emphasis added by ESC). ESC continues that the key issue
in determining the interstate nature of communications is the "type of
communications that pass through 1la) facility,” rather than the physical
location of a facility. Petitioner concludes that any state law that prevent
or hinders an SMATV system from receiving interstate signals "would clearly £
contravene Federal law."

3. In the following paragraphs, we first summarize the comment

then discuss the relevant case law and other factors leading to our decision
to act in this area.

3/ Section 76.5 of the Commission®"s Rules defines a cable television system:

(a) Cable television system. A nonbroadcast facility
consisting of a set of transmission paths and associated
signal generation, reception, and control equipment,”
under common ownership and control, that distributes

or is designed to distribute, to subscribers®the signals
of one or more television broadcast stations, but such " -
term shall not include (l) any such facility dint serves
fewer than 50 subscribers, or (2) any such facility that
serves or will serve only subscribers in one or more <
multiple unit dwellings under common ownership, control
or management. |

Subsection (2) excludes SMATV systems serving one or more multiple unit
dwellings under common ownership, control or management, which are the subject
of this proceeding. SMATV systems which are defined as cable television
systems by this Commission are not under scrutiny here. See Cable Dallas,
Inc., FCC 83-86, 53 RR 2d 651 (1983).



Comments

4. Although a large number of parties have joined in tiiis dispute,
their arguments fit into several basic categories: (1) the applicability of
the Orth-0-Vision case to this situation; (2) the views of the parties with
respect to federal preemption of state laws and action as they relate to the
transmission of interstate signals; and (3) this preemption as it relates to
SMATV and this Commission®"s policy toward cable television regulation at t.he
state and local level. Paragraph 13 is a summary of ESC"s reply comment which
discusses why ESC believes the Commission®"s dual regulatory approach in cable
should not be followed here.

3. Those filing comments 1in support of ESC agree with petitioner
that the Orth-0-Vision holdings support Commission preemption of local and
state regulation of SMATV systems. 4/ Supporters of ESC argue that Che inter—
state nature of the dcLivery system in Or t.h-0O-Vision 1is indistinguishable from
that of an SMATV system and that any barrier to the reception of such a signal
by the states 1i.s an impermissible“contravent ion of federal law. Opponents of
ESC contend that the Commisson®"r. decision and the court®"s affirmation in Orth-
0-Vision was narrowly drawn to preempt onLy those aspects of non-fccieral
regulations which conflict and have the effect of burdening interstate commerce.
Opponents contend that the purpose and practical effect of the New York State
law was to curtail or eliminate MDS as a competitor in the pay television
market, therefore impeding interstate commerce. In contrast, they argue that
nothing in the record supports the contention that the State of Now Jersey"s
certification process is intended to or lias the effect of inhibiting cim-
pelition or burdening MATV operators.

b. TEN stalLes that the Supremacy Clause of the Constitution,
Article VF, Clause 2, provides the standard for federal preemption, 1i.e.,
where a state law "stands as an obstacle to the accomplishment and execution
of the full purposes and objectives of Congress,"” citing Hines v. Dnvidowitz,
312 U.S. 32 (1941). Citing Perez v. Campbell, 402 U.S. 637 (1970), TEN
maintains that the crucial factor is,the "effect rather than the purpose of
the state law"™ in determining whether such an obstacle has developed (emphasis;
in original). TEN states that the effect of the New Jersey registration is to
"injiibit the free flow of nationwide interstate satellite signalLs/" by creating
the requirement that a prospective SMATV operator musL obtain state certification,"?-
which, per se, interferes with and limits "full develop none, of |SMATV |.*"

7. DirectSat sees the Commission ™ mandate in i.his matter as set
out in Sections 303(g) and 301 of the Communications Act, i.e., to "encourage
the larger and more effective use of radio in the public interest,” and to
maintain federal control "over all the chantelj of interstate and foreign

radio transmission." DirectSat states the "mere threat" that a "state may"
determine the circumstances and conditions under which SMATV systems may
operate ... 1is an impermissible intrusion” on the Commission®s jurisdiction. !

4/ In Orth-0-Vision, the United States Court of Appeals for the Second
Circuit affirmed the Commission®"s preemption of an order issued by the New
York State Commission on Cable Television which regulated, through a
franchising requirement, those Master Antenna Television (MATV) systems
delivering Multipoint Distribution System (MDS) signals.

*

AN



_q_

b. Suburban contends, however, that preemption is required only
when the Commission 1is convinced that state and Local regulation will impede
the development of a new technology as in Orth-0-Vision. NJCTA argues that
Congress, in enacting the Communications Act, did not intend to preempt state
regulations m a certain area "unless an area of regulation specifically and
inherently requires national unitormity,” citing Florida Lime and Avocado
Growers, Inc. v. Paul, 3/3 U.S. 1132 (1963). Without that need tor uniformity,
NJCTA states that otherwise valid state statutes must be upheld unless there
exists " such actual conflict between the two schemes of regulation that
both cannot stand in the same area, [or if there is lound) evidence of a
congressional design to preempt the field. Supra at 83 S.C.1." NJCTA contends
that such a conflict does not exist with state regulation of SMATV. NJCTA and
BPU cite the Commission™ Cable Television Report and Order, 36 FCC 2d 143
(1972) for the proposition that the states ” interest m basic rates, franchise
selection standards, franchise duration, subscriber complaints, and construc—
tion supervision should apply to SMATV as well as to franchised cable
television systems. NJCTA and NCTA contend that if petitioner®s arguments lor
preemption of SMATV are valid, then the same standard of preemption must apply
to a franchised cable television operation. They argue that state and local
regulation of the latter should then be limited to die "incidents of occupancy
of the public streets and rights-of-way."” They conclude that if the state has
a legitimate interest 1in regulating a cable television system beyond the
occupancy of the public streets, that interest should also extend to SMATV,
also described as private cable, and should not be preempted bv this Commission

9. NSCA contends that the free marketplace does and should continue
to operate 1in the negotiation for SMATV services provided to multi-unit dwelling
be they cooperative, condominium, or rental units. NSCA states that market—
place competition allows SMATV to provide "better, quicker and more economical
satellite television services" than would occur witli state or local regulation,
and describes the negotiation process between v.ondominim or cooperative
associations and the SMATV operator as one where the associations have more
bargaining power to "regulate" prices and services than if they were served by
a franchised cable television company. In the case ol rental properties, NSCA
contends that a landlord, frequently in consultation with tenants groups,
provides SMATV service as an amenity "to attract and retain tenants™ and
therelore must negotiate lor services and rates as do the above associations.
Citing Brookhaven Cable TV Inc. v. Kelly, A28 F. Supp. 1216 (N.D. N.Y. 1977),
aff 4, b/3 F.2d /63 (2d Cir. 1978), cert. denied, 441 U.F 904 (1978), NSCA
argues that: SMATV subscribers also have the ability to negotiate for certain
services (pay cable) and rates that cannot be regulated by state and local
authority .

10.  Suburban argues, in opposition, that subscribers will not be
afforded the necessary consumer protections by the operation of a free
marketplace. Suburban claims that NSCA has instructed its members to negotiate
for exclusive contracts wiih landlords so that franchised cable television
operators are pr eluded from servicing a building or complex. Consequently,
Suburban states that SMATV operators will be tree to set arbitrarily high

prices tor their services if the Commission preempts local jurisdiction. BPU
states tlut without Ilocal regulation, residents of multi-unit dwellings served
by SMATV will have no authority to "insure ...reasonable rates for basic

service, resolve service complaints and determine the qualifications of the
systems operators."
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11. Opponents of ESC point out that SMATV is extremely similar
to a franchised cable television system in the services it provides to the
subscriber. They argue that the Commission recognized that in addition to
cable"s use of the public streets and ways, certain matters involving a
franchised cable system are "appropriate for local determination," and that
these matters, discussed 1in paragraph eight, supra, are equally applicable
to SMATV systems. Consequently, they argue that local jurisdictions should
be allowed to regulate SMATV systems. Supporters of ESC argue that the
critical difference between the Lwo technologies 1is cable television™ use
of the public streets and rights of way. Because SMATV operates on private
property and does not use such public facilities, Scott argues that the
"construction and operation of SMATV systems do not necessitate the regu—
latory interference of 1 state or local body."

12. In addition 1o arguments raised by other parties, the Now
York State Commission on Cable Television (NYSCCT) argues that SMATV is not
a new technology that needs this Commission®s protection in order to proliferate.
Rather, it maintains that SMATV is a new marketing scheme for the already
existing communication technology of cable television. NYSCCT supplies us
wiih a projected economic analysis that predicts dire consequences for the
New York City franchises, as well as other urban areas, if we preempt state
and local regulation of SMATV.NYSCCT states that SMATV operators can
agree to give owners of multi-unit dwellings a percentage of their profits,
as opposed to franchised cable operators, who are prohibited by New York
state law from doing so. Based in part on this incentive, NYSCCT predicts
that the revenue shortfalls to franchised cable, caused by the number of
buildings that install SMATV operations, will hinder or prevent the financing,
construction, completion and servicing by cable operators ol franchised
urban areas. Consequently, NYSCCT argues that preemption will be contrary
to this Commission®":", articulated goal of a nationwide broadband common teal ions
network. Finally, NYSCCT argues that all interested parties "who did not
know or have reason to know"™ oi this proceeding should lie given the oppor—
tunity to participate, and would have that opportunity in the context. 0l a
rulemaking proceeding rather than by means of a declaratory ruling. 3!

13. In its Reply Comments, petitioner emphasizes that the Com—
mission ™ decision to establish a dual jurisdiction over enb ™ television
systems, was based on a "policy choice" rather than a "legal requirement,"”
and that in doing so, the Commission did not relinquish "it:. Cong, ssional
mandate to maintain control over the provision of interstate communications
services," citing 47 U.S.C. 1iilsl, 301. ESC contends that our decision was
based on franchised cable"s use of the"public arteries, and concludes that
the* states do not possess Lite requisite nexus lor asserting, jurisdiction
ove SMATV. ESC also contends that as a policy mattert, the Commission -
should allow the free marketplace, rather than local regulation, to dictate
the development ol SMATV as an alternative to traditional cable.

5/ On September 26, 1983, NYSCCT filed a motion to allow the late filing
of comments in this matter. That motion was opposed by ESC, and Satellite
Television of New York Associates (8TNYA) an I Rive.hay Corporation, two new
parties to this proceeding. Notice of this inl ter was given by public notice
on May 23, 1983, and again on June 7, 1983 when Lbis Commission granted an
extension of time in which to file comments teand including June 27, 1983.
We do not. agree with NYSCCT*.s argument that iiis entitled L0 direct service
of ESC"s pel it ion tinder Section 76./(h) ol the Commission®s roles, since it
was not a party to the specific controversy which brought ESC to this
Commission. In any event, the NYSCCT had actual knowledge of this pro—
ceeding long before it filed its late pleading. However, due to the
importance of this 1issue, we believe that the public interest dictates that
the Commiaoion conc "SCCT"s comments on an informal basis.



Discuss ion

14. First, wi" turn to an analysis ol the doctrine of federal
preemption and attempt to resolve the threshold issue of whether this Com-
misson has the authority to preempt state or local regulation of SMATV. The
Supreme Court recently articulated the test for federal preemption in Fidelity
Federal Savings and Loan Association v. De la Cuosta, 102 S. Ct. 3014 (1982).
Accord Pacific Gas and Electric Company v. State Energy Resource Conservation
and Development Commission, 51 LW 44a9 (decided April 20, 19831. Federal
agencies may decide to preempt state action in areas over which their
authority extends, so long as preemption is not undertaken 1in an arbitrary or
capricious manner. Reviewing courts must look to Congressional (or agency)
intent in deciding whether state or local law has been preempted. It is well-
established that, within Constitutional limits, state statutes may be expressly
preempted. Jones v. Rath Packing Co., 430 U.S. 519, 525 (1977). Absent
explicit preemptive language, a court may infer Congress™ or an agency's
intent to supersede state law because "(t)he scheme of federal regulation may
be so pervasive as to make reasonable the inference that Congress left no room
for the States to supplement it,” because "the Act of Congress, may touch a
field in which the federal interest is so dominant that the federal system
will be assumed to preclude enforcement uf state laws on the same subject,”™ or
because "the object sought to be obtained by federal law and the character of
obligations imposed by it may reveal the same purpose.”" Rice v. Santa Fe
Elevator Corp., 331 U.S. 218, 230 (1947). Even when Congress (or any agency)
has not completely displaced state regulation in a specific area, state law
may be nullified to the extent that it actually conflicts with federal law.
Such a conflict arises vdien "compliance with both federal and slate regulations
is a physical impossibility,” Plotlda himo and Avocado Growers, Inc. v. Paul,
win:.i. at 142-143, or when 3tat*> law "stands as an obstacle to the accomplishment
and execution of the full purposes and objectives of Congress,”™ Hines v.
Davidowit::, supra, at GV.

15. We believe that in applying the above test for preemption, the
Commission®s authority to preempt state or local regulation of the matter here
in issue -- premium and broadcast signals delivered by satellite and received
in multiple unit dwellings by moans of SMATV systems - is clear. The court
of appeals discussion in Orth-0-Vision,. supra, at G">-65, regarding tire Com-
nisnion® authority to preempt 1is instructive:

In 1934 Congress enacted the Communicatiops Act
(the "Act"™) and created the FCC for the put pose
of regulating "communication by wire and radi *
so as to make available . .. to all the pcople
of the United States a rapid, efficient, Nation-—
wide, and world-wide wire and radio communication
service. . . 47 U.S.C. 5151. Under 47 U.S.C.
5152(a), Congress directed the ICC to regulate
all interstate and foreign communication by wire



or radio. 11/ See United States v. Southwestern
Cable Co.. 592 U.S. #157T~at 172-73, 88 S.Ct. at
2002-03 (.1968). Moreover, the FCC ,s empowered to
"perform any and all acts, make s ch rules and
regulations, and issue such order.., not incon—
sistent with this chapter, as may be neces.sary
in the execution of its functions." 47 U.S.C.
8154(i). Congress gave the FCC broad authority,
so as to "maintain, through appropriate admin—
istrative control, [the federal government-"s!
grip on tlie dynamic aspects of radio transmission."”
FCC v. Midwest Video Corp., 440 U.S. [689] at 696,
99 S.Ct. [1435] at 1441 [1979], quoting, FCC v.
Pottsville Broadcasting Co., 309 U.S. 134, 138,
60 S.Ct. 437, 439, 84 LTd!" 656 (1940).

Title 111 of the Act, 47 U.S.C. 8301 et seq.,
governs the FCC"s authority over radio com—
munications. (Congress has instructed the FCC

to "encourage the larger and more effective

use of radio in the public interest.")47 U.S.C.
5303(g)-. see National Broadcasting Co. v.

United States, 319 U.S. 190, 219, 63 S.Ct. 997,
1010, 87 L.Ed. 1344 (1943), and to maintain
federal control "over all the channels of
interstate and foreign radio transmission."”

47 U.S.C. 8301. To carry out its mandate,
Congress empowered the FCC to "[m]ake such

rules and regulations and prescribe such
restrictions and conditions, not inconsistent
with law, as may be necessary to carry out

the provisions of this chapter. . ." 47

U.S.C. 5303(r).

11/ The statutory definitions of "communica—
tion by wire" and "communication by radio”
include "all instrumentalities, facilities,
npparntus, and services (among other things,
the rcccipt, forwarding, and delivery of
communications) incidental to such trans-

missionls] . 47 U.S.C. 5133(a5TbT] (emphas is
added ).

16. As the following paragraphs indicate, the unfettered developm
of interstate transmission of satellite signals, obviously dependent upon
facilities for their reception, is a federal concern of increasing significance
to the public at large. This goal has its roots in the Communications Act of ~~
1934, wherein Congress granted this Commission the authority to establish a
pervasive system of regulation 1in various communications services. 3Jection
303 of the Act gives this Commission such numerous powers so that no doubt exists



as to the extent of this regulatory scheme. The need for these comprehensive
powers stemmed, according to Judge [now Chief Justice) Burger, from "the
practical difficulties inhering in state-by-state regulation of parts of an
organic whole . . . fifty slates and myriad local authorities cannot effec—
tively deal with bits and pieces of what is really a unified system of
communications."™ General Telephone Co. of California v. FCC, M3 F.2d 390,
398, 401 (D.C. Cir. 1968). Our discussion in the Report and Order, Duplica—
tive and Excessive Over-Regulation of CATV, Docket No. 20272, 34 FCC 2d 855,
861-2 (1975), focused on traditional cable television, but also spoke in
broader terms nf the Commission®s preemptive jurisdiction over a new com—
munications medium:

The Court has made it very clear that the authority

of this Commission regarding "unified control™ of

the regulatory aspects of a new communications medium

such as cable 1is very broad. In National Broadcasting

Co. v. United States, [supra], the Court

recognized that Congress had enacted legislation (the

Communications Act of 1934, as amended) in a field

that was "both new and dynamic" and that the grant

of authority was of "not(niggardly) but expansive powers."
Iwje view the Federal Communications Act as the

kind of legislation where Congress has delegated to

the executive agency not only the power to regulate in

a certain broad area of national interest but the power

ol supersession as well. The dynamic, rapidly changing

technology of radio and television broadcasting is ill-

suited to specific Congressional guidelines to regulatory

authority. The need for the greatest flexibility commands

the desirability of vesting in the Commission the power of

Congress to preempt or not to preempt areas of. control

which might otherwise be invaded by the states. Thus,

wh -ther preemption has in fact occurred . . . under the

Supremacy Clause of the Constitution, depends on whether

the Federal Communications Commission has, in fact, regu—

lated in [an] area and not upon whether it has the power

to do so.

17. Although the Commission previously has not addressed the questiol
of preempting SMATV, per se, our precedent over the constituent elements oX
SMATV systems clearly indicates that we have, in fact, intended to preempt
state regulation insofar as it frustrates the reception of satellite-transmitted
signals. The program signals transmitted and the communications satellites
that provide these signals to the receive station of an SMATV system are <
inherently interstate in nature and subject to federal regulation and pre—
emption. Domestic Communications Satellite Facilities, 22 FCC 2d 86, 129
(19/0). The reception facilities that are associated witn the satellite
systems initially were subject to Commission licensing. |In 1979, the
requirement for a federal authorization to construct and operate a receiv <
station was made optional. In re Regulation of Domestic Receive-Only Satellite
Faith Stations, 74 FCC 2d 205 (1979). In doing so, the Commission was specific
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that the action was taken in light of the perceived public interest values
associated with competitive, unregulated entry into the earth station owner—
ship field. The Commission stated 3t page 703 that we sought "the least
regulation consistent with our domestic satellite policies,” and emphasized at
page 710 that deregulation would:

. do away with redundant government regulation
where the marketplace itself operates in the public
interest. . . . This lowers the economic and pro—
cedural barriers inhibiting unrestricted competitive
entry into the satellite field. And it removes the
government from one more area where the marketplace
can make its own choices.

The avoidance of barriers to satellite reception (authorized by the originator)
caused by state or local licensing or economic regulation of earth station
receivers 1is a matter that will be of growing importance as the cost of the
equipment used foretelevision, data,"or other communications service reception
declines. The Commission has pursued open entry policies in the satellite
field for the purpose of creating a more diverse and competitive- telecommuni —
cations environment. The authorization of competitive facilities, including
the recent authorization of direct broadcast satellite systems, DBS Report and
Order, 90 FCC 2d 676 (1982), and the deregulation of earth station terminals,
supra, demonstrate the Commission®s implementation of these policies. The
interposition of prior approval requirements at the state or local level con—
tradicts our efforts to create a more rapid and efficient interstate tele—
communications marketplace. Although preemption was not specifically
discussed in cur satellite authorization proceedings or in our deregulation of
earth stations, we believe it is clear that loc_I prior approval requirements
are inconsistent with national policies in these areas. In more general terms,
"receiving sets" have been held to be "absolutely essential instrumentalities"”
of radio broadcasting. Station WI,;T v. Poutnot, 46 F.2d 671, b75. (Although a
collective receiver is here involved rather than a number of individual receivers
the thrust of the stated constraints on the exercise of state regulatory power
would not appear to be altered”

7718 In addition, pay television service itself, the primary programming
source of an SMATV system, has been preempted from state and local regula—
tion. JY/ First Report and Order in Docket Nos. 19554 and 18893, 32 FCC 2d 1
(1973); Hrookhaven Cable TV Inc. v. Kelley, supra. Although Brookhaven
primarily addresses pay cable rates, it clearly supports this preemption. In
Brookhaven, the district court stated at page 1223:

The FCC has determined that rates for pay cable
TV should be set by marketplace forces and not
regulated by state or local authorities. The

¢/ We also recognize that many different types of signals, including broadcast
signals, complete the satellite delivered programming complement of an SMATV
system. All these signals, by their very nature, are interstate or affect
interstate commerce. Allon 1m Dumont l.alv;, Inc. v. Carrol 1, 184 F.2d 153, 154
(3rd Cir. 1950), cert, denied, 340 U..5. 929 (1951).



rationale behind this decision is simply that
rate regulation can be expected to chill develop—
ment ol the new medium, whereas a free market
environment should enable it to grow. Since the
FCC has also determined that pay cable TV will
increase programming diversity it follows that
efforts to nurture and protect this infant medium
will, likewise, result in an increase in pro—
gramming variety. This same rationale supported
an earlier decision of the FCC to preclude rate
regulation of another infant medium, subscription
television (STV). (footnote omitted).

19. We believe that state or local government entry regulation of
SMATV will "chill development” of this service or impede its growth. We
therefore conclude that our preemption today will ensure continued development
and increased programming diversity to viewers of SMATV.

20. We do not agree with NYSCCT that SMATV"s reliance on technology
similar to franchised cable should prevent us from ensuring its continued
development. Nor are we persuaded by their hypothetical economic analysis of
the effects on franchised cable television operations. This Commission is
not an economic guarantor of competing communication technologies which may
offer similar services to subscribers. Contrary Lo NYSCCT"s assertion that
preemption will stille the development nf broadband communications, we believe
that this decision will encourage direct competition in a specific geographic
area. From both a policy and a legal perspective, we find the arguments
based on the interrelationship between SMATV operations and franchised cable
television service to be virtually identical Lo arguments raised and rejected
in the Orth-0-Vision proceeding. State or local government regulatory
control over, or interference with, a federally licensed or authorized
interstate communications service, intentionally or incidentally resulting in
the supression of that service in order tc advance a service favored by the
state, 1is neither consistent with the Commission"s goal of developing a
nationwide scheme of telecommunications nor with the Supremacy Clause of the
Constitution. In addition, it would appear that in states such as New York,
where Lranchised cable is provided access to multi-unit dwellings by state
regulatory fiat, these services may co-exist, or at Least have the opportunity
to compete for subscribers. See e.g., N.Y. Exec. l.aw 5828 (McKinney Supp.
1982).

21. However, we recognize that countervailing, state interests
inhere in the present situation. Therefore, consistent with our action iu
Orth-0-Vi sLon, supra, this document does not intend to preclude all state
regulation. For example, we do not wish to preclude a state or locality from
exercising jurisdiction over certain elements of an SMATV operatiun that
properly may fall within its authority, such as zoning or public safety and
health, provided the regulation in question 1is not undertaken as a pretext
for the actual purpose of frustrating achievement of the preeminent federal
objective and so long as the nonfederal regulation is applied in a non-
discriminatory manner. Local authority over such concerns must
be exercised so that a local jurisdiction in fact does not inhibit or interfere
with the delivery of interstate signals through the exercise of its authority.
Certain countervailing state interests may be legitimate but would interfere =~
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impermissibly with Che federal interest in establishing and maintaining
interstate satellite program delivery. Our ruling herein applies to those
aspects of a state or local regulatory process chat, while otherwise
legitimate, are inextricably connected with the delivery of interstate
signals and the development of receive points so that those si .als mav be
transmitted to subscribers among the public. As this case stands todav, a
superior court injunction inhibits the operation of ESC"s SMATV system until
Petitioner obtains a certificate of approval from the State of New Jersey.
Although the record before us is not clear regarding petitioner®s require—
ments 1in obtaining a certificate of approval from the state, there is no
indication that the process would he pro forma, nor that delay in the
initiation of service or termination of service would not be likely to occur.
For example, slrict application of the state cable law could entail a local
franchise process and/or an evidentiary hearing at the state level, should
any party object to the application. The consequence of regulatory inter—
vention 1in the instant matter already has been a termination of satellite
video service to the public. A written inquiry from petitioner requesting
guidelines on how to comply with state law remains unanswered, insofar as the
record before us is concerned. We believe that this very uncertainty with
respect to state and local regulatory requirements couLd well have a chilling
effect on entrepreneurs who otherwise would enter the pay television market
with offerings of satellite-transmitted program signals. We hold that
aspects of the state regulatory process involving certification or registration
and related procedural obligations stand as an obstacle to the accomplishment
and execution of the full, purposes and objectives of the Commission. The
potential for such state regulation to chill the development of SMATV service
conflicts with our Congressional mandate, as embodied in the Communications
Act, to foster the development of national communications service. Accordingly,
we bold that this Mew Jersey certification process, as it applies to SMATV,

is preempted. 7"

22. Part ios opposing petitioner®s request maintain that because
franchised cable systeins and SMATV systems offer substantially the same service
to a subscriber, the Commission should establish a dual regulatory approach
to SMATV similar to the scheme that currently exists for franchised cable
systems. The cable television interests-argue that if we preempt local regu-
lation of SMATV, we should do the same for all facetl of traditional cable,
because that medium also receives interstate signals. Wo agree with petitioner
tbit the Commission established this duality as a policy decision, rather
than as a matter of law, based on franchised cable®s use of the public-streets

7/ We recognize that in Orth-0-Vision, supra, the State of New York, in
fact, had denied a Illaichise inr the operation of an MATV system. In this
case we liml the delay already created hv slate action to be analagous.
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and rights of ways and the particular local interests considered applicable

to a cable operator, generally chosen to serve the community as a whole. The
Commission"s Cable Television Keport and Order, 36 FCC 2d 143 (1972) discussed
the subject of dual jurisdiction at page 207. We stated in that documet..:

local governments are inescapably involved
in the process because cable makes use of streets
and ways and because local authorities are able to
bring a special expertness to such matters, for
example, as how best to parcel large urban areas
into cable districts.

In the Coi mission ™ Hoport and Order in Pocket No. 20272, supra, we discussed
the question of federal preemption ot cable television at page dol:

The ultimate dividing line, as we see it, rests
on the distinction between reasonable regulations
regarding use of the streets and rights-of-way
and the regulation of the operational aspects of

cable communications. The former is clearly
within the jurisdiction of the states and their
political subdivisions. The latter, to the

degree exercised, 1is within the jurisdiction
of this Commission. This is so because of the
interstate nature of the medium as enunciated
by the Supreme Court. (tootnoie omitted)

See Orih-Q-Vision, supra, (>69 F.2d at 66, n. 16.

23. It is clear from the foregoing that the Commission possesses
the authority to preempt state and local regulation of SMATV systems, and
that, in fact, wc have either regulated and/or preempted the elements
constituting such a system. 8/ In order to clear up any lingering doubt we
do today, by this document, state our authority to and hereby do preempt
state and local regulation of SMATV systems that have the effect of
interfering with, delaying, or terminating interstate and federally
controlled communications services.

25. Accordingly, |IT IS ORDERED, That the relief requested under
SccLiou 76.7 of the Commission®s Holes, tiled on May 18, 1983, by Earth
Satellite Communications, Inc. S CHANTED, to the extent indicated above.

FEDERAL COMMtIN ICA fIONS COMM ISS ION

Will i.im 1. Tr it.ll ico
Her ret ary

8/ because of our previous declarations regarding the el.mentol SMATV, we
believe that this order is .1 clarification and consolidation of precedent and
need not be treated as a rulemaking <r other expanded proceeding. We also
believe that parties interested in this matter have had adequate notice to
comment. See foot** *tes 1 and 5, supra.
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SONY CORPORATION OF AMERICA. et ar . PETI-
TIONERS e. |UNIVERSAL CITY STUDIOS.

C.. ETC.. ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT
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No. -I-.".-T  Argued January IS. 19S;—Rearcued October It, ItfSil—
Decided January 17, 195J

Petitioner S' ny Corp. manufactures home video tape recorders (VTR'sl,
.mil markets them through retail establishments, some of which are also
petitioners. Respondents own the copyrights on some of the television
programs that are broadcast on the public airwaves. Respondents
brought an action against petitioners in Federal District Court, alleging
that VTR consumers ha,i neen recording some of iespondents’ copy-
righted works 'hat had been exhibited on commercially sponsored televi-
sion and therenv infringed respondents’ copyrights, ar.d further that pe-
titioner* wore llardo for such copyright infringement because of their
m,.r 'ting "I the VI R's. Respondents sougnt money damages, an eg-
i tia.c lo.wint'.ng of profits, an.| an injunction against the manufacture
md marketing ofthe VTR's The District Court denied respondents all
rrdief.poiding that nonconimercinl home use recording of material broad*
ci-t out the puiiiie airwaves wax a fair Use of copyrighted works and did
riit . rwu'.e c pvrignt infringement, and that petitioners could not he
he. I' it*)* i>eonif.butnry infringers even if the home use of a VTR a.i*
«emti-iilered an ir.fr tupng u*e  The Court of Appeals reversed, holding
;etitioM'r lianie fir esontr.t<d <ty infringement and order mttthe District
i.".iur t- ii'i.aiti appropriate renef,

t'Kl. The -ale of the VTR's to the general public does not constitute con-
tributory infringement it respondent* copyrights.

a The pr .tectum given to copyrights is wholly statutory, and. in a
case like thi m in ‘Abn h Congress has not plainly marked :he course to be
followed t > the judiciary, tins Court must be circumspect in construing
the -ci, e of rights created by a statute th t never contemplated siicn a
calculus of interestv  \ny individual may ri produce a copyrighted work
for a"fair u. ", the copyright owner does not poas«>J the exclusive right
to such a use.

ih) Knlmi Ci. v. Harper limit,en, Ltrj V. S. 55, does not support re-
spondcnt* novel theory that supplying '.he "means" to accomplish an in-
fringing activity and encouraging that activity through advertisement
are lufi'u.rot to establish liability for copyright infringement. This case
does not fall in the cn'egory of those in which it is manifestly just to im-
poxe vicarious liability because the "contributory” infringer itm in apo-
sition to control the use of copyrighted works by .others ar.d had author-
ized the u e without permission from the copyright owner. Here, the
only contact between petitioners and the users of the VTR's occurred at
the moment of sale. And there is no precedent for imposing vicarious
liability on the theory that petit, ,.ier» sold the VTR's with constructive
knowledge that thetr customers might use the equipment to make unau-
thorized copies of copyrighted material. The sale of copying equipment,
like the sale of other articles of commerce, does not constitute contribu-
tory infringement if the product Is widely used for legitimate, unob-
jectionable purposes, or, Indeed, is merely capable of substantial
noninfringing uses.

(c) The record and the District Court's findings show til that there is a
significant likelihood that substantial numbers of copyright holders who
license their works for broadcast on Ircc television would not ohjeet to
having thetr broadcast ll/ne ihifted by private viewers (i. recorded at
ai.me when the VTR owner cannot view the broadcast so that tt can be
watched at a later timet: and Ikr that "here is no likelihood that time*
shifting would ran .e nonmimmaJ harm to the potential market for, or the
value of, respondents’ copy. Ighted works. The VTR's are therefore ca-
paiile of .jbvtanttald noninfringing utei  Private, noncommercial tunc-
shifting in the home satisfies this i tandard of noninfringing uses both be-
cause respondents have no right to prevent other copyright holders from
authorizing such time-shifting fop their programs, and heraiae the Dis-
trict Court's findings reveal that even thp unauthorized home ttrne*shift-
ing of respondents' programs is legitimate fair use,

WJ F -1 vuml reversed.

Srr.vrvx. J , delivered the .pinion of the Court in which DL'KCCK. C. J..
and Brennan, White, and O'Connor. JJ,, Joined. Huckmlin.J., ijd
ad: -entmg opinion in which Marshall, Powell, and ReilNQt iS'f. JJ=.
joined
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JUSTICE Stevens delivered the opinion of the Court.

Petitioners manufacture and sell home video tape record-
ers.  Repontlents own the copyn%hts on some of the televi-
sion programs that are broadcast on the public al-waves.
Some mémbgers of the general public use video tape recorders
sold by petitioners to”record some of these broadcasts, as
well as a large number of other broadcasts. The question
presented is"whether the sale of petitioners' copy_mﬁ equip-
ment to the general public'violates any of the rights con-
ferred upon réspor, lents by the Copy,rl%ht_ Act _

Respondents commenced this cop¥r|g t Imringment action
against petitioners in the United States District Tourt for the

entral District of California in 19/<i.. Respondents alleged
that some individuals had ased Betamax video tape recorders
(VTR's) to record some of respondents’ copyrighted works
wnich had been exhibited on commerciall Sfaonsored televi-
sion and contended that these individuals had thereby
Infringed respondents’ copyrights. ~ Respondents further
maintained that petitioners. were liable for the copyright
infringment allegedly committed bx Betamax consumers be-
cause wi petitioners' marketing of the Betamax VTR's.L Re-
spondents sought no relief against any Betamax consumer.
Instead, they Sought money ‘damages and an equitable ac-
counting of profits from petitioners, as well as an injunction
against the manufacture and marketing of Betamax VTR's.

After a Ien?thy trial, the District Court denied respond-
ents all the relief they so%ght and entered judgment for peti-
tioners. 450 F, Supp. 429°(1979).  The United States Court
of Appeals for the Ninth Circuit reversed the District Cqurt's
]udglment on respondent's copyright claim, holding petition-
ers liable for contributory infringment and ordering the Dis-
trict Court to fashion appropriate relief. G59 F. 2d 903
(19dI).  We granted certiorari, 437 U. S. 1110 (19S2); since
Wwe had not completed our study of the case last Term, we or-
dered reargument,  U. S.” (19H3). We now reverse.

An ex?lanatlon of our rejection of re_s_Pondents’ unprece-
dented attempt to impose copyright liability upon the distrib-
ntnr.'i of copying equmen_t requires a quite detailed recita-
tion of the mdmgsof he District Court. " In summary, those
findings reveal that the average member of the public uses a
VTR principally to record a pro%ram, he cannot view as it is
being televised  and then to watch. it once at a later time.
This practice, known as "time-shifting," enlarges the televi-
sion wewmgi audience.  For_ that “reason,” a 5|ﬁ,n|f|cant
amount, of television programming may be used in this man-
ner without objection from the owners of the copyrights on
the p,rograms. For the same reason, even the two réspon-
ents in this case, who do assert objections to time-shifticg in
this ||t|(t;at|on, were unable to prove that the practice has’im-
paired Trie_ commercial value o their copyrights or has.cre-
ated any likelihood of future harm. Given these findings,
there 1S"no basis In the Copyrlgiht Act upon which respond-
ents can held petitioners liable Tor distributing VTR's to the
general public. The Court of Appeals’ Holding that respond-
ents are entitled to enjoin the distribution of VTR's, to collect
r,o;FaI,tles,on the sale of such equipment, or to obtain other re-
liet. if affirmed, would enlarge the scoPe of respondents’ stat-
utory monopolies to encompass control over an article of com-
merce that Is not the subject of copyright protection.  Such
an expansion of the copyrlght privilege 1s beyond the limits of
the grants authorized by Congress,

' Th- re»|xmg*nt» »»0 aaaertrd zaures of action under *tat« law and
| filial of the Trademark Act of HMti, GO Stat. 441. 1J L\ S. C. 111251*).

These cLimi .ire not before tKU Court.
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The two respondents in this action, Universal Studios, Inc.
and Walt Dlsne¥ Productions, produce and hold the copy-
rights on @ substantial number of motion pictures and othér
audiovisual works. _In the current marketplace, ~they can
exPImt_ their rights.in these works in a number of ways; by
authorizing theatrical exhibitions, by licensing limjted
showings o0n cable and network television, bY selling syndica-
tion rignts for repeated airings on local television stations,
and by marketing programs on prerecorded videotapes. or
videodiscs,  Some works are suitable for exploitation
through all of these avenues, while the market for other
works'is more limited. - ,

Petitioner Sony manufactures millions of Betamax video
tape recorcers ar.d markets these devices through numerous
retail establishments, some of which are also petitioners, in
rKo ; ction-" Sony's Betamax VTR is a mechanism congist-
ing of three hasi¢ components; (1) a tuner, which receives
electromagi,netl_c signals transmitted over the television band
of the_public airwaves ami separates them into audio and vi-
sual mgnals: (2) a recorder, which records such signals on a
magnetic tape: and (3)]an adapter, which converts the audio
and visual 5|%nals on the tape Into a composite signal that can
be received Dy a television set.

Several capabilities of the machine are noteworthy, The
separate tuner in the Betamax enables it to record a broad-
cast off one station while the television set is tu™cd to another
channel, permitting the viewer, for example, to watch two
simultaneous news broadcasts by watching one “live" ar.d re-
cording the other for later viewing. Tapes may be reused,
and programs that have been recorded ma}/ be érased either
before or after \iewing. A timer in the Betamax can be used
to activate and deactivate the equipment at predetermined
times, enablln% an intended viewer to record programs that
are transmitted when he or she is not at home.  Thus a per-
son may watch a program at home in the evening even
though it was broadcast while the viewer was at work during
the dtterngon, The Betamax is also equipped with a pause
button and a fast-forward control. The_pause button, when
depressed, deactivates the recorder until it is released, thus
enabling a viewer to omit a commercial advertisement from
the recording, provided, of course, that the viewer is present
when the program Is recorded. The fast forward control en-
ables the viewer of a previously recorded program to i nthe
tape rapidly when a segment e or she does riot desire to see
IS being played back on the television screen.

The Tespondents and Sony both conducted surveys of the
way the Betamax maching was used by several hundred own-
ers during a sample period in 1078~ Although there were
some differences In the surveys, they both showed that the
prlmar¥ use of the machine for most owners was “time-shift-
mg,"— he practice of recording a program 1o view it once at
a fater_lime, and thereafter €rasing’it. - Time-shifting en-
ables viewers to see programs they otherwise would miss be-
cause they are not at home, are occupied, with other tasks, or
are wewmg a program on another Station at the time of a
broadcast, that they desire to watch. Both surveys also

The four retailer* aie Carter. Hawley. Hales. Store*. Inc.; Associated
Dry Goods Carp.; Federated Department Stoic* Inc.; mil Henry* Cam-
era Corp. The principal defendant* are Sony C«.*poratlon, the manufac-
turer of the eiluiprnent. and lit wrmlly owned sutwiil ary. Sony Corporation
of America. The advertising agency of Doyle, Dan*. Humboek, Inc.. also
involved in marketing the Bt-tamax. is alao a petiti liter.  An Individual
VTIt aver. Willis Griffiths. wu named a* adefendant 11 the District Court,
lull respondent sought no relief against him.  Griffiths I* not a petition r
for convenience, we shall refer to petitioner-! collectively a* Sony
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showed, however, that a substantial number of interviewees
had accumulated_libraries of tapes.L Sony's survey indi-
cated that over SOCc of the interviewees watched at least as
much reqular television as they had before owning a
Betamax.® Respondents offered no evidence of decredsed
television viewing by Betamax owners.1

_Sony introduced considerable evidence describing televi-
sion programs that could be copied without objection from
any copyright holder, with special emphasis on’sports, reli-
gious, and’ educational grogrammmg. For example, their
Survey indicated that 7.3Cc of all B&tamax use is to record
sports events, and representatives of professional baseball,
football, basketball, and hockey testified that theY had no ob-
jection to the recording of their televised events for home

se.

Respondents offered opinion evidence concerning the fu-
ture impact of the unrestricted sale of VTR's on the commer-
cial value of their co%vrlghts. The District Court found,
however, that they had filed to prove any likelihood of fu-
ture harm from the use of VTR's for tirr ~-shifting. at

Tlie lengthy trial of the case in the District Court con-
cemed thé private, home use of VTR's for recording pro-
grams broadcast on the public airwaves without chargeto the
viewer.  No issue concerning the transfer of tapesto other
persons, the use of home-recorded tapes for public perform-

1Al evidence of l.ow a VTIt may Ir* used, respondents offered the testi-

mony uf William Griffiths  Griffiths, althnugh named s an individual de-
fendant. wu a client of plaintiffs' law linn.  The District Court sumir.v
ricc-d h's testimony a.i follows:
"He owr.s approximately Uo tape*. When Griffiths touch'. h.> Detainan.
he intended not only to tiine- hift ireeonl. play-hack ar.d then iraaei na:
nbo to oiulil a library of cassettes. Maintaining a library, however,
proved too espeiiMvr, and he is now erasing some earlier ".apes and reusing
them.

"Griffiths copied about -0 minutes of a Universal motion picture called
‘Never Give An Inch," and two episodes | om Universal television cries
entitled ‘Baa Baa Black Sheep' ami 'Holmes and Yo Yo." He would have
erased each of these but for the request of plaintiffs' counsel that it be Kept.
Griffiths alio testified that he had copied hut already erased Universal
films called 'Alpha Caper' (erased before anyone sawe it) and 'Amelia Ear-
hart.' At the tune of his deposition Griffiths did not intend to keep any
Universal Him m hi* library.

"Griffith* has also recorded documentaries, news broadcast*, sporting
events and political pregrams sum as a rerun of the Nl.vote Kennedy de-
bate." -SOF Supp.. at 436-137.

Four other witnesses testified to having engaged in similar activity

'The District Court summarized some ofthe findings in these-iur.eys a*
follow*:

“According to plaintiffs' survey, 75.0 of the VTIt owners use their ma-"
chines to record for time-shifting purpose* half or most cfthe time. De-

fendants’ survey showed that tei'.c of the Betamax owner* had used the ma-

chine to record program* they otherwise would have missed.

“When plainUIf* asked interviewees how many cassettes were in tneir li-

brary, 55,8le odd there were 10 or fewer. In defendants' survey, of the

total programs viewed by interviewees in the past month. 70.4*7 had been

viewed only that one time and for 57.9*1, there were no plans for further

viewing." 1*0 F. Supp., at Idd.

"“dl."J'f of the defendants' interviewees watched the same amount or
more of regular television as they dio before owning a petunias
reported their frequency of movie going was unaffected by L'ctamax." 4MJ
F. Supp., at 43>

4See 1M, Fvli. OT. Table 1Ml Tr. 2447-2450. 2P.O. 21*6-2467. 2515-
2516. 2530-2531.

The trial also briefly touched upon demonstrations of the Betamax By
the retailer petitioners which wcro alleged to be infringment* by respond-
ent*. 'Die District Court held against respondents on thu claim. 4«0 F.
Supp., at 357 the COUIt of Appeals affirmed this holding, 650 F. 2d, at
976 and respondent* did not cross-petition on this Issue.
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ances. or the copying of programs transmitted on pay or
cable television sgstem:; was Taised. See 150 F. Supp. "120.
AH2-4:4t, 412 11070). ,

The District Court concluded that noncommercial home use
recording of material broadcast over the public ainvaves was
a fair use of copyrighted works arci did not constitute copy-
right infringement.” It emphasized the fact that the material
was broadcast free to the Rubllc at Iar%e, the noncommercial
character of the use, and the private character of the activity
conducted entirely within the home. Moreover, the court
found that the purpose of lid,, use served the public interest
In Increasing. access 1o television programming, an interest
that "is consistent with the First Amendment policy of pro-
viding the fullest possible access to information through' the
pUb|IC alfWaves. - Columbia Broadcasting System, Inc. V.
Democratic Xational Committee, 412 U. S 94 102 49)F.
Supp.. at 454" Even when an entire copyrighted work was
recorded, the District Court regarded the copying as fair use
“because there is no accompanying reduction”in‘the market
for "plaintiff's original work.”™ " ibid. . o

As an independent ground of decision, the District Court
also concluded that Sony could not be held liable as a con-
tributory infringer even if the home use ofa VTR was consid-
ered an infringing use. The District Court noted that Sony
had no direct involvement with any Betamax purchasers who
recorded copyrighted works off the air.  Sony's advertising
was silent on’the subject of possible cop}/rlPht, infringement,
but its instruction booklet contained the following stdtement:

“Telev ision programs, fiims, videotapes and ot..er ma-
terials may be copyrighted. ~ Unauthorized recording of
such material may be contrary to the Prowsmns of the
United States copyright laws.” 1., at 4

The District Court assumed that Sony had constructive
knowledge of the probability that the "Bc.amax machine
wouid_bé used to record cop%/rlghted programs, but found
o1 Sony merely sold a ‘Jar duct capable of a variety of
Uses, sodme of them allegedly infringing." 1a., at 441 It
reasoned:

"Selling a staple article of commerce ¢. g, a type-
writer, @ recorder, a camera, a photocopying machine
technically contributes to any _mfrmglng USe subge-
3uently made_thereof, but this kind, o 'contribution,” if

eemed sufficient as a basis for liability, would expand
the theory beyond precedent and arguably beyond judi-
cial management, ,

"Commerce. would indeed be hampered if manufactur-
ers of staple items were held liable as contributory in-
frmgners whenever they ‘constructive!/ knew that Some
Purc asers on some occasions would use their product
or a purpose which a court |ater deemed, as a matter of
first impression, to be an infringement."  1bid.

Finally, the District, Court. discussed the respondents'
prayer for |n{unct|ve relief, notm? that they had asked for an
Injunction either preventing the fyture sale of Betamax ma-
chines, or requiring that the machines be rendered mcaPable
of recording copyrighted warks off the air.  The court stated
that it had™found o case in which the manufacturers, dis-
tributors. retailers, and advertisers of the instrument en-
abling me infringement were sued by the copyright holders,"

mDU court also found mat thi« "access is not just a matter of conve-
nience. as plaintiffs have suggested. Access has been limited not simply
by inconvenience hut by the basic need to work. Access to the better pro-
cram his Ieﬁp hren limited by the competitive practice of counterprogram-
rM'U' M F. Supp.. at ||f,
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and_that the reE%uest for relief in this case 'is unique." 4;0
Fsupp, at I - . .

It concluded that an injunction u\.., wholly inappropriate
because any Possmle harm'to respondents was outweighed b
the fact that “the Betamax couki stii! legally be Used &
record noncoPyrlghted material nr material whose owners
consented to he,copyln/gé Ar. injunction would deprive the
public of the ability to u"e the Betamax tor this noninfringing
uiY-the-air recording." 4cn F. Supp.. at 4es.

The Court of Appeals' Decision

The Court of ApPeaIs reversed the District Court s judg-
ment on respondents' copyright ciaim. It did not set aside
any of the District Court's findings of fact. Rather, it con-
clided as a matter of law that the home use ofa VTR was not
a fair use because it was not a "productive use.” It there-
fore held that it was unnecessary for plaintiffs to prove any
harm to the potential market for the copry]/rlghted works, hut
then observed that it seemed clear that the Cumulative effect
of mass reproduction made possible by VTR's wnuid tend to
dlnyglsgt t9h7921 potential market for respondents’ works. (&L
F' ! . ' . . .

On the issue of contributory infringement, the Court of Ap-

peals first rejected the analogy to staple articles of commerce
such as tape recorders or photocopying machines, It noted
that such machines "may have substantial benefit for some
Purposes" and do not "even remotely raise c%pyrlght prob-
ems." d., at 975, VTR's, however, are soid “for the pri-
mar g)urposg of reproducing television programming" and
virtually all" such”programming Is copyrlg[ ted material.
ibid. ~ The Court of Appeals Conc'uded. therefore, that
NTR's were not suitable for any subst Al nonlnfrlngln% Use
e,\/ehnt if some copyright ownérs elect ot to enforCe their
rights.
“The Court of Appeals also rejected the District Court's re-
liance on Sony’s lack of knowledﬁe that home use constituted
infringement.”  Assuming_that t estatut,org provisions defin-
ing the remedies for infringement applied also to the non-
statutory tort of contributory infringement, the court stated
that a defendant's good faith would merely redyce his dam-
ages liability but would not excuse the infringing congluct.
It held that Sony was chargeable with knowledge of the
homeowner's infringing activity because the reproduction of
copyrighted materials Was either "the most conspicious use”
or "thé major use" of the Betamax product. ibid.

On the matter of relief, the Court of Appeals concluded
that "statutory damages may be appropriate,” that the Dis-
trict Court should reconsider its determination that an in-

junction would not be an appropriate remedy; and, referring

to "the analogous photocopying area," sug%ested that a cop-
tinuing royalty pursuant to ajudicially created compulsory |i-
cense may very well be an acceptablé resolution of the rélief
Issue.  GH9 F."2d, at 97G.

I

Article 1, Sec. 8 of the Constitution provides t.iat:

"The Congress shall have Power ... to P'omote the
Progress 0f Science and useful Arts, by securing for lim-
ited Times to Authors and Inventors the exclusive Right
to thelr respective Writings and Discoveries.”

The monopoly privileges that Congress may authorize are
neither unlimited nor pfimarily designed to provide a special

"Without .»'productive use', i t. when copyrighted material is repro-
duced for its intrinsic use. the mass copying of the sort involved in this case
precludes an application of fair use." 639 F. 2d. at 971-972.

Vi



1-17-84-

private benefit. Rather, the limited grant is a means by
Wwhich an important public purpose may be achieved. It is
Intended to motivate the creative activity of authors and in-
ventors by the provision of a special rewdrd, ar.d to allw the
public access to the products of their genius after the limited
period of exclusive control has expired.

"The copyright law, like the pat"ti. statute, makes re-
ward to the owner a secondary consideration, In fox
Film Corp. V. Doyal, 286 U. S. 123. 127. Chief Justice
Hughes spoke as follows respe-ting the ,copyn?ht mo-
nopoly %ranted by Congress. The sole interest of the
United States and the prirr.try object in conferring the
monopolr lie in the g?eneral benefits derived by the”pub-
lic from the labors of authors.” It s said that reward o
the author or artist serves to induce release to the public
of the products of his creative erfétis."mumted States V.

Paramount Pictures.

As the text of the Constitution makes plain, it is Congress
that has been assigned the task of defining the scope ot the
limited monopoly that should be granted to authors or to in-
ventors in order’to give the public'appropriate access to their
work product, Decause this task involves a difficult balance
between the interests of authors and inventors_in the control
and exploitation of their writings and discoveries on the one
hand, and society's competing” interest in the free flow of
ideas, information, and commerce on the other hand, our pat-
ent and copty)rlght statutes have been amended repeatedly. 1

From its beginning, the law of copyright has developed in
response to significant changes in technology." Indeed, it

was the invention of a new form of copying equipment—the
printing press—that gave rise to the original need lor copy-
right protection." Repeatedly, as new developments have

"In iis report accompanying the comprehensive revision of the Copy-
rigfit Act in 1909, tin- Judiciary Committi.-i- of the House of Repro.--iit-
ative-s explained thb balance:

"The enactment of copyright legislation by Congress under the terms of
the Constitution is not based upon any natural right that the author has In
his writings,. . . but upon the ground that the welfare of the public will be
served and progress of science and useful arts will be promoted by securing
to authors for limited periods the exclusive rights to iheir writings.

“In enacting a copyright law Congress must consider. . . two question*:
First, how iniwh wall the legislation stimulate the producer and so benefit
the public, and. second, how much will the monopoly granted be detri-
mental to the public? The granting of such exclusive rights, under the
proper terms and conditions, confers a befiellt upon the public that out-
weighs the evils of the temporary monopoly.” II. It. Rep, So. 2222. ilOth
Cong., 2d Sexs. 7 U.iOD).

"Thus, for example, the development and marketing of player pianos
and perforated roles of music, see White Smith Music Publishing (V .
Apollo Co.. 203 C S. 111Jos), preceded the enactment of the Copyright
Act of 1909; innovations in copying techniques gave rise to the statutory
exemption fur library copying embodied in * HM of the 197U revision of the
Copyright law; the development of the technology that made it possible to
retransmit television programs by cable or bv microwave systems, see
Fnrtmi/hthj Corp. v. Ciutcit Artists, ;ili2 1. S. KO I'.nisl, and t\lipnmip-
f--r Carp v. CHS, llo I'. S. 31 (1971). prompted the enactment of the
complex provisions set forth in 17 I'. 8. C. 1111 idi(2)i«) and SlllidnS)
alter years of detailed congressional study, see Eastern Microninc. Inc. v.
UchliMilij Sports, Inc., 091 F. 2d 123 129 (CA2 II»'2>

Ily enacting the Sound Recording Amendment of 1971 So Slat .2*L
Congress also provided the solution to the “record piracy" problems that
had been created by the development of the audio tape recorder  Sony
argues that the legislative history of that Act, see especially H. Rep, No,
InV, *2r.d Cong.. 1st Sess.. p. 7. indicates that Congress did not intend to
prohibit the private home use of either audio or video tape recording equip-
ment  In view of o.tr disposition of the contributory infringement issue,
we express no opinion on that question.

«"“ Copyright protection became necessary with the invention of the
printing press and had its early beginnings m ihe liriti-h censorship laws.
The fortunes of the law of copyright have always been closely connected
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occurred in this country, it has been the Concress that has
fashioned the new rules'that new technology made necessary.
Thus, Iong hefore the enactment of the Copyrlght Act of
1909, 35 Stat. 1075, it was settled that the protection 3%l'or. {0
cop; Tights is wholly statutory, wheaton V. peters, 33 U. S.
§ Peters) 591, 661-0<32 (1S34). The remedies for infringe-

ment “aré onlg those prescribed by Congress."  77:0»t.50n
V. Hubbard. 131 U, 3. 123, 151 (1609). .

The %Jdlmary’s reluctance to expand the Protectlo_ns af-
foideii by the coRynght without explicit legislative guidance
IS a recurring theme.  See, e. §., Teleprompier Corp. V.
css, 415 U. S, 394 g1974), Fortnightly Corp. V. United Art-
ists, 392 U. S. 390 (1 63): White-Smith Music Publishing Co.
V. Apolio Co., 209 U. . 1&11308), Williams and Wilkins V.
United States, 487 F. 21 1345 ICt. Cl. 1973), affirmed by ar.
equally divided court, 420 U. S. 376 {1975). ~Sound pohc&, as
well s history, supports our consistent’ deference to Con-
9ress when major technological innovations aiter the market
or cop}/rlghte materials. - Congress has the constitutional
authority and the institutional ability to accomodate fully the
varied permutations of competlnﬁ interests that are inev-
itably implicated by such new technology. _

In"a case like this, in which Congress has not plainly
marked our course, we must be circumspect in construing, the
scope of rights created by a legislative enactment which
never contemplated such a Calculus of interests.  In doing so,
We are %mde by Justice Stewart's exposition n: the correct
approach to ambiguities in the law of copyright:

"The limited scope of the copyright holder's statutory
monopol%, like the limited copyn%h_t duration required
by_the onstitution, rellects a haiar.ee of competing
claims upon the public interest: Creative work is t0 be
encouraqed and rewarded, but private n tivmion must
ultlmat,eY serve the cause of promotmg} broad put lie
availability of literature, music, and the other arts,  fhe
immediate effect of our copplght law is to Soctir mm fair
return for an ‘author's creative labor. Dm the ultimate
aim is, by this incentive, to stimulate artistic creativity
for the general public good. 'The sole interest of the
United States and the primary object in conferrmg the
monopaly,’ this Court has said, 'lie in the general bene-
fits derived by the public from the labors of imthors.'
Fui: Film Corp. V. Dogul, 286 U, S. 123, 127. Ken-
dall V. [l'iuxor 21 How. 322, 327-1(28: Grant V. Hay-
mond, 6 Pet, 218 211-242. When technological change
has rendered its literal terms ambiguous, the Copyright
Act must he construed in light of this basic Bur 0se."
Twentieth Century Music Corp. V, Aiken. 422 U. S, 151,
156 (footnotes omitted).

CORyri?_ht protection "subsists ... . in original works of au-
thors g) ixed in any tangible medium of‘expression." 17
U. S C. 8102(a). This protection lias never accorded the
cop{rlght owner complete control over all possible uses of his
work.” Rather, the Copyright Act grants the copyright

with iruciium of expression, mi the one himii. .ir,1 with tccunological im-
provements in means of dissemination. or, the other tiucceisive ages
have drnwn different balance* among tin* inttiri--i of tin- writer in the con-
trol .oid exploitation of fils intellectual property, the related interest of the
publisher, an,| the eornpetmc interest of society in the omraminvled dii-
semination of ideal," Foreword to B. Kapi.in, An tr.hunried \ew of
Copyright vii-vm (19671,

"See, c. tj.. White Smith Mime Publishing Co. v. Al.oUo Co ,209 L. S.
1. 19(1908); cf. Deep South Packing Co. v. Lothram Corp., 40> U. S. 518.
5305111 (1972). While the law has never recognized an author's right to
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ho'uier “exclusive” rights to use ar.d to authorize the use of his
work in five qualified ways, mcludmg reproduction of the
c,o?yrlghted work in copies. 1d,, 5106." "All reproductions
Ifthe Work, however, are not within the exclusive domain_ of
the copP/rlght owner. some are in the public domain, ~ Any in-
dividual' may reproduce a copyrighted work for a “fair use;"
the copyright owner does not CEoss,ess the exclusive right to
sach ause. Compare id., 8ICG with id.. §107,

"Anyone who violates any of the exclusive rights of the
copyright owner," that is. anyone who trespasses Into his ex-
clusivé domain by using or duthorizing the use of the copy-
righted work in dne of the five ways st forth_in the statute,
"IS an infringer of the copyright." 1d., 8501(a). Con-
versely. anyofe who is authorized by th_e,copyn%ht owner to
use the cop-n?h,ted work in a way specified in the statute or
who makes a Tair use of the work is not an infringer of the
co%n ht with respect to such use. S

e Copyright Act provides the owner of a copyright with
a potent “arsenal of remedies against an infringer of his
work, including an mhungtlon to restrain the infringer from
violating his rights, the impoundment and destruction of all
reproductions of his work made in violation of his rights, a
recovery of his actual damages and any additional prarits re-
alized by the infringer or g recoversy"of statutory damages,
and attorneys fees. ™ 1d., *88.502-505. T

The two fespondents in this case do not seek relief against
the Betamax users who_have aIIe?edIy infringed their copy-
rights. .Moreover, this is_not a class action on behalf of all
copyright owners who license their works for television
broadcast, and respondents have no right to invake whatever
rights otla r copyright holders may have to bring infringe-
ment actions baséd 0il Betamax copying of their works.¥ “As

absolute control "f his work, the natural tendency of legal rights to express
themselves it ab-ohite terms to the exclusion uf.ill else is particularly pn>-
elout.red in :! e h.atory of the constitutionally sanctioned monopolies of the
.eonyrtghl ar. | the patent. See e. United Stoles v. Paramount Pic-
'ares. 224 U. s. 111 150-158 <19 IS) (copyright owners claiming right to tie
license of ono film to license of another under copyright law): Pat Fl|m
COI'p. v. Dm,at. 2615 U. S. 106 (19:12) (copyright owner claiming copyright
renders it immune from state taxation of copyright royalties); ttnhtm-
Men~.il co. v, Straus, 210 u, s. 229, 249-251 (190s) (copyright owner
claiming “hit a right to fix resale price of his works within the scope of his
copyright); luteniatinual Business Machines v. United States, 298 u. s.
12111926’ Ipatentees claiming right to tie sale of unpatented article to lease
jf patented device).

«Section I' 6 of the Act provides:

"'Subject t< sections 167 through 115, the owner of copyright under this
title has the exclusive rights to do and to authorise any of the following:

11) to reproduce the copyrighted work in copies or phonorecards;

<21 to prepare derivative works based upon the copyrighted work:

id) to distribute copies or phonorecards of the copyrighted work to
the puhnc by , tie or other transfer of ownership, or by rental, lease, or
lending:

(41 in tne eas- of literary, musical, dramatic, and choreographic works,
pantoinirr.es, am: motion pictures and other audiovisual works, to perform
the copyrighted cork publ.ely; and

«#> in the case if literary, musical, dramatic, and choreographic works,
pantomimes, and tictornd. graphic, or sculptural works, including the indi-
vidual images ot a ..muon picture or other audiovisual work, to display the
me'oynehtcd work p tblidy,"

reaver, .anyone who willfully infringes the copyright to reproduce a
motion m .f.re f-r purp- es of rt mmerciai advantage or private financial
ga.n s;oc: tocrimmaip..i’ csofore) Xl imprisonment and a 525,Him
e.-r rt|t I'n: :tfcn-e ard -to '‘an imprisonment and a 450,060 fine for

*-pbse-rcer-. :f.r-e, 17 1., C. i.a>»ai. and the fruits and ui'tru-
[S ilex re ire f.rfcited upon conviction, id., Jictiibl.
-s crfuri, »f fe;eot r-spendcm’s attempt to cast this action as
e-.trav a-.-a of the positions taken by jinirt with
' C>—»*'. .--crests »'ei their ittemfX to trrit the statements made by
-e thuscue. 6ee Br.eftal Respondent. at I. and n. 1.6.
The state-i de-jes of amia concerting the outcome of

‘tvs:

-m - iM *
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was made clear by their own evidence, the copying of the re-
spondents’ programs represents a small portion of the total
use of VTR's. "It is, however, the taping of re,sRondent,s own
copyrighted pro,ﬁqrams that provides them with standing fo
charge Sony with contributory infringement.  To prevail,
they"have the burden of proving that users of the Betamax
have infringed their copyrights and that Sony should be held
responsiblefor that infringément.
il

The Copyright Act does not expressly render anyone liable
for infringment committed by another, * hi contrast, the Pat-
ent_Act “expressly brands “anyone who_“actively induces
infringment of a patent" as an infringer, 35 U, S, C. §27Ub>
and further imposes liability on_certain_individuals Tabeled
"contributory” Infringers, id,, $271(c). Tne absence of such
express language in the copyright statute does not preclude
the imposition of liability for copleght infringments on cer-
fain parties who have not themselves engaged in the |,nfr|n(|;-
mP activity.I  For vicarious liability is iniposed in virtually
allareas of the law, and the concept of contributory mfrmc_*e-
ment is merely a species of the broader problem of identity-
ing the circumstances in which it is just to hold one individual
accountable for the actions of another. ,

Such circumstances wore plainly present in kajem co. V.
Harper Brothers, 222 U. S. 55 (19 15). the copyright decision
of this Court on which respondents place their pfincipal reli-
ance. . In kalem, the Court held that the producer of an un-
authorized_ film dramatization of the copyrighted book gen
Hur Was liable for his sale of the motion Plctur_e_to jobhers,
who in_turn arranged for. the commercial exhibition of the
film. Justice Holmes, writing for the Court, explained:

"The defendant not only exPected hut invoked by ad-
vertisement the use of its films for Irarnatie reproduc-
tion of the stor%. That was the most %onsplcuous ur-
pose for which they could be used, and the one for which
especiall the¥ were made. If the defendant did not
contribute to the infringement it 1S impossible to do so
except by taking_part.in the final act, It is liable on
Brmsupl(%sf_éecogmzed in every part of the law." 222
CS.atfis,

_The use for which the item sold in kalem had been "esRe-
cially" mace was, of course, to dlsplayrthe performance that
had already been recorded upon jt. “The producer had pey-
sonally appropriated the cop3g|ght owner's protected work
and, &s the owner of the tangible medium of expression upon
which the protected work was recorded, authorized that use

this or any litigation arc no substitute for a class action, are not eviilence in
the caxe, anl] do not llitlili'itcc our decision: we examine an umuch j curiae
briefsolely for whatever aid it provides :n analyzing the legal questions be-
fore us. L

“An the DIStrict court correctly observed, however, ".he lines between
direct infringement, contributory mfringrr.ent, and vicarious liability are
not clearly drawn. . . ISO K Supp. 157-158. The lack of clarity in this
area may. in part, be attributable to the fact that an Infringer is not merely
one who uses a work without atlthon..tuon by the copyright owner, but
also one who authorizes the use of a copyrighted work without actual au-
thority from the copyright owner.

We note the parties' statements that the questions of petitioners’ liabil-
ity under the "doctrines" .if "direct infringement’ and "vicarious liability"
are not nominally before this Court, Compare Respondents' Brief, at 9. n.
22. 11, n. «l with Petitioners' Reply Brief, at I, n. 2.
however, that reasoned analysis Of respondents’' unprecedented contribu-

We also observe,

tory infringement claim necessarily entails consideration of arguments and
case law which may also he forwarded under the other labels, and indeed
the parties to a large extent rely upon such arguments and authority in
support of their respective positions on the issue of contributory
infringement.
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by his sale of the film to l[obbers. _But that use ot the film
was not his to authorize: the coPyrlght owner possessed the
exclusive I’Iﬁht to authorize public performances of his work.
Further, the producer personally advertised the unau-
thorized public performances, d|5ﬂelllng any. possible doubt
8 to the use of the film which he had authorized. y
Respondents arque that kalem Stands for tne proposition
that supplying the'means" to accomplish an infringing activ-
ity ard encoura%m?. that activity through advertisement are
sufficient to establish liability “for copyright mfnngement.
This argument rests on a gross generalization that canr.ot
withstand scrutiny. -~ Tne producer in kalem did not merely
provide the "means’ to accomplish an infringing activity; the
producer supplied the work itself, albeit in @ new medium uf
expression.  Petitioners in the Instant case do not supply
Betamax consumers with respondents’ works; respondents
do. Petitioners suPpIya jiece of equipment that is generally
capable of copyln% he entire range of é)rograms that may be
televised: those that are uncopyrighted, those that are copy-
righted but may be copied without objection from the copy-
right holder, and those that the copyright holder would pre-
fer not to have copied. = The Betamiaxcan be used to make
authorized or unauthorized uses of copyrighted works, but
the range of its potential use is much bioader than the par-
ticular infringing use of the film scu Htir involved N Kalem,
Fatl)eﬁ does” not support respondents’ novel theory of
iability. ,
Just}_/ce Holmes stated that the producer had "contributed"
to the infringement of the copyright, and the label "contribu-
tory infringement" has been ‘applied m a number uf lower
court copyright cases involving an on%o!ng relationship be-
tween the direct infringer and'the contribltory infringer at
the time the infringing conduct occurred. In Such cases, as
In other situations in which the imposition of vicarious liablity
IS mamfestlg just, the “contributory” infringer was in a posi-
tion to conrol the use of copyrighted works by others and
had authorized the u.e without “permission from the copy-
right owner, ' This case, however, plainly doe-, not fall in

“Tlu* so-called “ilanre hull eases,” F 00 N M um? i'<ep v. Han Slate
Harness liaise tearing and Hrenting .bail. " P 2d 1212 K/Al 1977)
eracetrack retained infringer to supply imiae to paying i'» ti)tin-r-i; |iF/'A
MUSIC, hie. v Dingus Metiers Cn, 122 + supp. 72 i\V. 1) Mu. 1977)
(cocktail lounge hired muaicimu to supply nui.ee to pitying cuntonicrm:
Dreamland Hall ltoom v. Shapiro, llernsinn v co,. 26 F 2d 2v1 11A7
1929) (dance hall hired orchestra to supply music to paying customers) are
uftcn contrasted with the »o-eillod iandlord-tenant cates, in which land-
lords who leased premises to adirect infringer for a fixed rental and did not
participate directly Inany infringing activity were found not to ho liable for
contributory infringement. F g. Deutsrh v. Arnold, 98 F. '2d t'stl U".t2
192h).

in Shapiro, Herustein c ci> v Il I, litreit Co . 216 1. 2d dot (cA2
1962) the owner of twenty-three chain More* retained the direct infringer
to run its reeiod departments- Die relationship was structured as a h-
censing arrangement. so that the defendant Imre none of the business risk
of running the department. Instead, it received lu’'7 or 12' of the dir et
infringer's gross receipts. The Court of Appeals concluded:

"(The danco-hall c.i.u-s|] and this one lie closer on the spectrum to the -on*
plnyer-cmployee model, than to the landlord-tenant tumid. On the par-
ticular facts before us.. , Oreen's relationship to Us infringing IHTn-.ee, a»
well as its strong concern for the financial success of the phonograph teeurd
concession, renders it liable for the unauthorized -ab-s of the 'bootleg’
records.

TP,he imposition of ncartoni liability in the case before us cannot be
deemed unduly liandi or unfair ‘iteen has the power to police caredully
the conduct of Its concessionaire, our judgment will sunpiy encourage it to
do so. thus placing r*s|iun*ibilit) where it can and should be effectively ex-

erciied " |d . at .PW iempli.nl* in original)
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that category. The only contact between Sony and the users
of the Betamax that is disclosed by this record occurred at
the moment of sale. The District Court expressly found that
"no employee of SonY, Sonarn or DDBI had either direct in-
volvement with theale?edl infringing activity or direct con-
tact with purchasers of Betamax who recorded copyrighted
works off-the-iir," 480 F. Supp.. at 460. And It further
lourd that “there was no evidence that any of the copies
made by Griffiths or the other individual witnesses in this
suit twgre influenced or encouraged by [Sony's] advertise-
ments,” Jbid.

If vicarious liability is to he |mPosed on petitioners in this
case, it must rest on"the fact that they have sold equipment
with constructive knowledge of the fact that their customers
may use that equipment to'make unauthorized COPIGS of copy
righted material.  There is no precedent in the law of copy-
right for the imposition of vicarious liability on such a theor¥.
Tie closest analogy is provided by the Patent_ law; cases 10
which itis a proPrlate to refer hecause uf the historic kinship
between patent law and copyright iaw. &

In the Patent Code both the concept of infringement and
the concept of contributory infringement are expressly de-

tii ilersr.n-lii Puhtiskiig Corn. ¢ w mi Artists Management. t"c .
412 F. 22 1159 i<'A2 1971). file direct infringers returned :he con-.r-uutory
infringer > manage :ixdr Joriorrnarees.  IMe contributory infringer
would contact each Uir- infringer, ontatn tr.e title- of “remusical - i.rnjii-
sitior*in lie| crtormed. print the programs. a-nj then e.. tre pri-eruts (>
us *.vi local organ;.iii.j-1.- tor distribution  :.e time ofthe lirev:r.:rerge-
tlent I1d ..it IMIIT.-(V.ur. I Appeals emphasize Itr.lt  c-e 'ft
lory .nfringer h-d tao-vleiigc tnat tn-u r : t - *»n-ar. s.ej .u-re
j-erfi.rinmg <*{>right-d work-. was in a |- .t-on -u I'.c riif; g--g
tatllilJCl of The art; ts. ar.'i dell Veil ill.slant;.! :i-lie.Z 1:1% B
he prmnry lilfru-.ger-J

bi.svre. nllem* Col'iinlim .izisir. he  wuw f .
Supp 299 iSIINY Ili,:6>. - lireit .nirm.-i-r m .inufii*-1 |iv- i1
leg u-cordi. In eli-n;..ng a itv'taii. I-r smmary --let- -rt - €.
i m.it held that im- infringer, al.er."..-.ng ..ai.-y. ” - F- - a
:ulv> rtt.-ed the infringer™ work*. and in....... nice mlay tr.nt <»*ii at. t
m,iilhl the infringing good- eo-iul 6, .« Iv.u Cooerun - U

di-ntniuitrulrd that they knew or should liavt- known it it m -ere dialing
hi illegal goads.

""" V- pa-i-i
Fas Film Corp. v Dmpil, 201 L 8. 1ivi 111 19126 1. u -mm.d iJnna.d
inn v. Peters unit tlrgg, 22 u s, wa, 697 6m IS I
the lawl naturally, are not identical twin...

“ho two area- ol
and we eu-tei-e the .'aut.ofi
which we have expressed In the past in applying doelr.tie f umo.ated in ode
area to the other. .See generally, .Wilier v. jt'frin, <47 b’ .91.217-21*
(1954); Uahbs-Merrtll Co v. Strain, 210 1, s. 229, 145. 1wsi

We have consistently rejected file pr 'position rli.it a similar kinship ex-
ists betw een copyright law and trademark law, and in the process of doing
so have recognized the basic similarities between copyrights arid paler,(s.
The Tnide-Mark Cu es. k) L. s. t2. 91-92 11I*79". -e a7,0. United I>n,g
(-i v. liectnnin Co., 2.7 U. s tu), 97 Ifillxiltradoniark right "ha* little or
no analogy" to copyright or patent), Mel.,.in v Firm ing, 96 ( o 21.7. 254
itstT), Canal Cn v. ('lark, 12 wall. 111. 222 1-71)  tiivvn the fiinda.
mental difference* between copyright law and trademark law. .n thi* copy-
right case we do not look to the standard for contributory mfr.ngeir.i nt >et
forth i Inii'om| Laboratories v. leei Laboratories 1s6 1 i *i]. -.viI--55
119x21, which was rafted {0l application in trademark c ue* There t
observed that a manufacturer or distributor could he heli ;abie to 'he
owner of a trademark if it intentionally induced a merenaiit oown tr.e vn.i.u
of iltnribuiiun to pa** otf it* product a* that of the trademark owner *or :i
it continued to supply a product which could readily be |Jasset oil to a par-
ticular ni'-rrhant whom it knew was mislabeling the pn d let w,th the trade-
mark owner * inarK. 1t Inunml'i narrow stand,rd lor cuntrinutor)
trademark infringement governeu here, respondents claim dcontritiutcrx
infringement would merit little discussion  Sony certainly due, not inten-
tionally induce) |" it* cu-.tonu-r* to make infringing us,-< of resjsjmlents’
copyrights, nor does 1t supply Its products to ident.lad .no.. dual* known
by it to be engaging in continuing infringement of respondent* copyright*,
see id., at WbV
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fined by statute.3. The prohibition against contributory in-
frinirement is confined to the knowing Sale of a componerit es-
ecially made for use in connection with a particular patent.
here 1S no sug?estlon in the statute that one patentee may
object to the sale of a product that might be used in connec-
tion with other patents. Moreover, the Act expr,ess|¥ pro-
vides that the sale of a "staple article or commaodity of com-
merce suitable for substantial noninfringing use” is not
contributory infringement, o , ,
When a charge 0t contributory infringement is predicated
entirely on the sale of an article of commerce that is used by
the purchaser to infringe u patent, the public.interest in ac-
0ess to that article of commerce is necessarily implicated. A
flndlng[,of contribytory infringement does not, of course, re-
move tin; article from the market aIto?ether: It does, how-
ever. give the patentee effective control over the sale of that
item.  Indeed, a finding of contributoi mfrmgement, IS nor-
maII){ the functional equivalent of holding that the disputed
article is within the monopoly granted tothe patentee.:
For that reason, in contributory infringement cases arising
under tht. patent laws the Courf has always recognized the
critical importance of not allowing the patentee to extend his
monopoly beyond the limits of "his specific %ran,t. _These
cases deny the patentee any right to control the distribution
of unpatentod articles unless they are "unsuitod for any com-
mercial ﬂOﬂIﬂfrln?—ln% USE.” Dawson Chemijcal Co. V. Rohm
\ Hass Co., |)ST. S, 170, IDS %]Dfd). Unless a commodity
"has no use except through practice of the patented method."
+hoi, the patenteg has nd right to ciaitn_that its distribytion
constitutes contributor." infringment. "To form the basis for
contributory infringement the'item must aimost be uniquely
Hil dasacomgonent uf'he patent) d invention.” P. Rosen
here. I'ater.t Law Fundamentals 4 '17.02(21(1982). * [AT sale
of an article which though adapted to an mfrmgln? USe iS5 also
adapted to other and lawful uses, is not enough fo make the
woiler a contributory infringer. Such 1 rule would block e
wheets 0f COMMErcE" wetint .1 H. Dick co., 221 U. S.

i S. 1' 5271 provides:

"I.0 Kto'i'i isathorwiv provided lll tins title, whoever without author-
ity man. *. ires er sells any [utenieil invention, ivuhin Uni United Stjti-s
during e term of the patent therelor, infringes the patent.

"iln Whoever actively trainees infringement of a patent shall he liable as
in infringer,

v \V]ii ever eells a component if a patented machine, manufacture,
>imlnna'.ion or compo atioii. or a material or apparatus lor use m practicing
| patentoil process, constituting a materia! part of the invention, knowing
*he same in be especially undo or especially adapted for use in an infringe-
ment of such patent, and not a -laple article or commodity of commerce
od.inie for unuaniud noninfringing use, shall he ~mable as a coiitrihutory
.nit:nger

"i'li No patent owner otherwise eniltlcd 10 relief for infringement or
onirdoup.ry mfripgeineni of a patent shall he denied relief or deemed
gi.uiy of mniu e ir illegal ectoii don of die patent right by reason of his has,
.ng done one or more of (he following: l1lderived revenue from acts which
:flen rmed ny another wunnut his consent would constitute contributory
nfringement of the patent: ill) licenxsl or authorised another 'O perform
icis an m if performed without Lis enr.'cht would constitute contributory
-dr g. n-ent I“he patent: 11l sought to enforce hi> patent rights ugatn.d
airiligcmm) - r contributory uur.ngemcni "

It >eeir- extraordinarysuggest tlut the Copyright Act confers upon
i1 "ipvTtght owners collectively, much less the two respondents in this
‘.v«,. tne es.ouov.* right to distribute VTR's simply because they may be
tired to .r.irmge copyrights
tin ir claim Un request f r in inmnction below indicates that respondents
ee., n effect, to declare VTR'; contraband.

That, however, is the logical implication of

Their suggestion m this
1 o,ir. that a continuing royalty pursuant 10 ajudicially created compulsory
.icer.-e would be an acceptable remedy merely indicates that respondents,
fur their pan. would be willing to license their claimed monopoly interest in
VTR'] to petitioners in return for a royalty.

Tho Vtiiti«s Stores r.aw wir.1"x

|-17-511

JS (1D12), overruled on other grounds, motion Picture Pat-
Eelrbt]sj)(:o V. Cnirersnl Film Mfg. cu., 2T U. S ou2, 517

We recognize there are substantial differences between the
Paten_t anti-copyright laws. ~ But in doth areas the contribu-
ory Infringement” doctrine is grounded on the recognition
that adec1uate protection of a mon_opolg/ may require the
courts to look beyond actual duplication of a dévice or publi-
cation to the Rro ucts or activities that make such duplication
possible. ~ The staple article of commerce doctrine must
strike a balance between a coPyrlght holder's legitimate de-
mand for effective—not merely symbolic—proteCtion of the
statutory monopoly, and the rights of others freeiy to enga?e
In substantially. urirelated areas of commerce. Accordingly
the sale of copying equipment, like the sale of other articles of
commerce, does hot constitute contributory Infringement if
the product is Wldej%/ used for legitimate, unobjectionahle
purposes. . Indeed, It need merely be capable of Substantial
noninfringing uses. v

The qii stion is thus whether the Betamax is capable of
commercially significant noninfringing uses.  In order «o re-
solve that gnestiun. we need not explore nir the different po-
tential uses of the machine and determine whether or not
they would constltute infringement.  Rather, we need only
consider whether on the basjs of the facts as found by the dis-
trict court a significant number of them would be nun-infring-
Ing.  Mareover, in order to resolve this case we need not
giVe precise content to the question of now much use is com-
mercially slg_nmcant. For one potential use of the Betamax
plainly satisfies this standard, however it s understood: pri-
vate, ‘noncommercial time-shifting in the home. It does so
both (,A?] because respondents have no rlg[ht to prevent other
con right holders from authonzm? it for'their programs, and
(ID beCause the District Court's factual _fmdln?s feveal that
even the unauthorized home time-shifting of respondents’
programs is legitimate fair use.

A. Author:i Time Shijlin;]

Kach oftl +respondents owns a large inventor}' of valuable
co_pyrl%hts, bit in tho total spectrun of television pro%ram-
ming their combined. market share 1s small.  The exact per-
cent;! re is not specified, but :t is well below 10f>= If they
were to prevail, the outcome of this litigation would have a
signk.cant Imnact on both the producers and the viewers of
the remaining %*> of the programming in the Nation. No
doubt, many” other producerS share Tespondents' concem
about thi! possible consequences of unrestricted copying.
Nevertheless the findings of the District Court make it Clear
that time-shifting may enIa_rPe the total viewing audience and
that many pro luCentare willing to allow anate time-shifting

to continue, a: least for an experimental time period.3

«The record suggests tint Disney's programs 1l the lime of trial con*
1,itcii if apprntu lately one hour a week of network television ami one «j 1
Ucatcil it."-. I'tuvcnal’s percentage in the l.os Angeles market on corn*
ilteri:ll relevi uor uations was under V>. S o Tr >IZ-\'«13, VPA-000

Tho District “ur. diil mu make any explicit findings with rrgani to
hi w ttiui h troailci ting is wholly iincnpyrighied The record does include
to-timon. ‘h.it at lo et one movie— M y Ifun 1/'ufrrrv— falls within that cat*
eg W. Tr JdiN-.ii]]. and certain broadcasts produced by the federal gov*
rmnient i"" ilso unm|] yrightod dex 17 1, S 1103 | f. yrftapp'ier
v I I|t] T I', Zd | zii.'/Alu  Il'iM"explaining distinction between worn
producei] by (be government and work Comm|3ﬁ0n9d by the government).
To the orient such broadcasting i» now significant. it further holsters >ur
~oneiBlon. Moreover, nnce copyright protection is not perpetual, he
numper if audiovisual works m "ie public domain necessarily tnrrraies
each year.
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The District Court found:

"Even if it were deemed that home-use recording of
copyrighted material constituted mfrmgement, the Beta-
max could still Iegally{ be used to recor noncorg/rlghted
material or material whose owners consented to the
copying.  An injunction would deprive the public of the
abifityto use the Betamax for this noninfringing off-the-
air recordlng. , , ,
"Defenaants introduced considerable testimony at
trial about the potential for such copying of sports, reli-
) gious, educational and other programming. This in*
>/ 8luded testimony mom representafives of the Offices of
the Commissioners of the National Football, Basketball,
Baseball and Hockey Leagues and, Associations, the Ex-
ecufive Director of National Religious Broadcasters a id
£ various educational communications agencies. Plaint ffs
attack the weight of,the,testlmonY offered and also on-
tend that an injunction is warranted because infringing
Uses outweigh noninmnging uses." .
"NNTiatevér the future”percentage of legal versui ille-
gal home-use recording might bé. an injunction .vhieh
\  Seeks to deprive the plolie of the very tool or aricle of
r - commerce capable o' some noninfringing use woui>i be an
extremely harsh remeb%y as well as ofie unprecc dented
in copyright law." -bO'E. Supp., at S,

Although the_Distric. Court made these statements in the
context of considering the propriety of injunctive rilief, the
statements_constitute” i finding that the evidence co Iceming
"sports, religious, educational; and other programm ng" was
sufficient to”establish a significant guantity of broadcastlnq
whose copying Is now authiorized, and g significant potentid
for future ‘authorized copying. That finding Is amply Su_i)-
ported by the record. In addition to the religious a id'spoils
officials identified explicitly by the District Court/1'wo items
In the record deserve specific mention.

First is the testimony of John Konaston, the sta.ion man-
ager of Channel AS an educational station in Lol Angeles
affiliated with the Public Broadcasting Service. He ex-
plained and authenticated the station's published guide to its
Pro rams.*  For each program, tho quide tells whether. un-
Imited home taping is quthorized home taping is a ithnrized
subject to certain festrictions (such as erasurg wit iin_seven
d&)/s'), or home taping is not authorized at all. Tle Sprlng
U7.Sedition of the quide described 107 programs, tixtytw
of those programs or oS'r authorize some homi taping.
Twenty-one 0f them or almost 20'T authorize unrestricted
home faping." _ _

Second is the testimony of Fred Rogers, president of the
corporation that produces and owns the copyright on mr,
Royers’ Neighborhood.  The program IS carried by more
pugllc television stations than any other program. Ifs audi-
ence numbers over U,000,000 families a day. He testified
that he had absolutely no objection to home taping for non-

“See Tr "HT-".M'o (Alexander Hadden, Major League Baseball), Tr
ZIsO, Z1WV-J487 ij.iy Moyer, National ) otball l.vageii. I'r .MV J" Il
IDavid Stem. National Kaskethail A'-oviatlom; Tr J.Viil-JVil colter
Stem, National Hockey League). Tr .".MIt-iloZ IThom.us ibni-i n. National
I'nllegute Athletic Association!; Tr. 2.ViS-2.,i72i Benjamin Ann anil g. Na-
tioral ItrhyﬂO"S Broadcasters!
official spoke epersons for IlltriT respective institution* in till* litigation.
Tr. 2422. 247U, 2ibuU-2.ill). iVvw, Jils, 2.VJ
sot tilltil.

«Tr 2favJinc. pef. EXh. Pl

=See also Tr. 2Ni;t-i*U inmi.ar teslimt ny liy executive director of New
Jersey Public Broadcasting Authority). Cf. Tr. 2592-2,k)/'i itrstimonv by
chief of New York Education Department >Bureau of Mass i ommuniea-

Those officials were authorized to >e (he

See Fed |Ililea L'iv I'roc.

tlon» aroroving home taping for educational purposes!.

The Luilotl Sillies 1,ANN WKEK.

commerci‘al use and expressed the opinion that it is a real
service to families to be able to record children's proirrams
and to show them at appropriate times.r

If there are millions of owners of VTR's who make copies of
televised sports events, religious broadcasts, and e * tcatjonal
prjgrams such as Mister Royers' Neighborhood, and If the
proprietors of those programs welcome the practice, the busi-
ness of supplying the e_c1U| ment that makes such copying fea-
sible should ot be stilled simply because the equipmént is
used by some individuals to make'unauthorized reproductions
of respondents’ works.  The respondents do not represent a
ciass composed of all copyright holders. ~ Yet a finding of con-
tributory infringement wodlld mewtablY_ frustrate the inter-
ests of broadcasters in reachln(t] the portion of their audience
that is available only through |me-shnft|ntq.

Of course, the fact that other copyright holders may wel-
come the practice of time-shifting doés not mean that re-
3ﬁondents should be deemed to have tt;ranted alicense to coPy
their programs.. Third party conduct would be wholly irrele
vant In an action for direct infringement of respondents'
copyn?hts. But in an action for contributor/ infringement
against the seller of copying equipment, the cop rlgh holder
may not prevail unless the Telief that he seeks affects onIP]/ his
pragrams, or unless he speaks for virtually all copyright hold
ers with an interest in the outcome. In this case, the record
makes it perfectly clear that there are many important pro-
ducers of national and local television programs who fird
nothing objectionable about the enlargement in the size of tne
television audience that results from the practice of time-
shifting for private home use." The seller of tho equipment

‘“e.ioine public stations, .u well .I. ciunmcresui ftu'.n.e.i, j-.rogrtm .e
‘Neighborhood' at hours when ionic .t.siren cani. d ire r. | wmtv.r.n mat
it's a real -ervtce to famines to be aloe to record such nrucn.ias auu -now
them at appropriate times. ( have always foit that with the advent ot.,.
nf this new teehnulog) that allow i people to tape the Noignb' rr."ud -Of-
the-.nr, .ml I'm speaking lor the Neighborhood' because tiiat ? aim i
produce, th; i they then become much more a tive in tne programming
thur family's television life. Very frankly, | am oppose') to peuj.ie being
programmed by others. My whole approach ill broadcasting has alwav
lici-n You are an important person just tne way you are. You can make
heal'hv decisions." Maybe I'm comp oil too long, but I just feel that any-
thing thin allows a person to he mii.e active in the control .,f h.» or her hi.-,
in a healthy way. is important,” T. R. 2020-2(121. See ai>o Lnf Evil. I'l.

*h may he rare for large (lumbers of copyright wpers to authorize
duplication f their works without demanding a fee irom the copier. In
the eonte.vt of public broadcasting, however, the user of the copyrighted
work !<not required to pay a fee for access to the underlying work. Thu
traditional method by which copyright owncra capitalize upon the televi-
sion medium—commercially sponsored free public broadcast ovt.' the pub-
lic airwaves—is predicated upon the assumption that eoltlpen.aUoii for the
value of displaying the works wall be received in the lunn >f advi.tising
revenues.

In the context of television programming, some producers evidently be-
lieve that permitting home viewers to make copies of their warks off the air
actually enhances the value of their copyrights, irrespective uf their rea-
sons for authorizing the practice, they do so, ar.d m *igni.'lvar» enough
numbers to create a substantial market for a non-infringing use f the h'ony
VTR’'s No one could dispute the legitimacy of that market if the produc-
ers had authorized home taping of their programs in exchange for a license
fee paid directly hv the home user. The legitimacy of that market is nut
cumproinised imply because these producer* have authorized home laping
uf their programs without demanding a fee m m the home i-er. The copy-
right iaw does not require a copyright owner to charge a fee for the use of
his worki. and as this record clearly demonstrates, the owner of a copy-
right may well have economic or noneconomic reasons i < permitting cer-
tain kinds of copying to occur without receiving direct compen ..it.on irom
the copier. It it not the role of the courts to tell copyright holders the best
way for them to exploit their copyrights: even if respondents’ competitors
w.-re ill-advised in authorizing home videotaping, that would not change
the fact that they have created z substantial market for a paradigmatic
non ‘nlringmg use of petitioners' product.
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that expands_those, producers audiences cannot be a con-
tributory infringer if, as is true in.this case, It has had no di-
rect involvementt with any infringing activity.

B. Unauthorized Time- -Shifting

Even unauthorized uges ofaco%yrrghted Work are not nec-
essarily infringing. A unlicensed use of the copyright s not
an infringement unless It conflicts with one of the" specific ex-
clusive rights conferred by the copyright statute. Twentieth
Cevturj Music Corp, V. Arken 472 U, S. 5 151 153
Moreover, the definition of exclusrve rr%hts in §106 of the
Present Act is prefaced by the words " su ect to sections 107

hrough Those sectrons describe a variety of uses of
copyrr hted material that "are not infrin ements 0f copyright
notwithstanding the rlrrovrsrons of 8106." The most perti-
nent in this case is §107, the legislative ‘endorsement of the
doctrine of "fair use.’

That section identifies various factors ¢ that enable a Court
to apply an "equitable rule of reason” analysis to particular
claims 0f infringement.u  Although not conclusive, the first

“"The Copyright Act of 19u9, 35 Sts'. 1075, did noi have a "fair use" p:o-
v.sion. Although thru Act s compendium of exclusive rights "to print, re-
print. publish, copy, and vend ".he copyrighted work" was broad enough to
encompass virtually al! potential interactions with acopyrighted work, the
statute was never ,0 construed. Tho courts simply refused to read the
statute* literally in ever.- situation. When Congress amended the statute
,n 1*7'>, it indicated that it "intended to restate the present judicial doc-
trine of fair use. rot to chance, narrow, or enlarge it in any way." House
la port No. “'t-1 iTh. 94th C mr.. 2d cess., p. *V].

Sm-tion 107 provides:
"N .twathstandir.g the provisions of -i-eti n list, the fair use ol a copy-
rented worn, m.valmc such u.-e by reproduction in copies or phonorecords
=ir by anv - Ifor means sr- .-nie-i ny that faction, for purposes such as oriti-
-e-m. v -millent. ",ew< r'-nortin.t. teaching iincluding multiple copies for

-e.a-srorm usel -hilar.hip. ,r re-earcn. is not an infringement gopy-

r:g:it.  In determining whetn-.-r the use made of a work in any particular
.- - a la-.r use the factor; to tie considered snail include-
"l 'he i-irp-i— and cr.ar.icter of the -a. including whether such use is

:ac-'nmeri'Mi nature or is for nonprofit edUrationai purposes;
21'ha ratur- .-fthe copyrighted worn:
t' the amour,: and substantiality of the portion used m relation to the
- pyrii—rH work as a whole: and
ti Ib-- effect of 'he use upon the potential market for or value of the
s--pyr'.r.;ed work." 17 L'. S. C, 5107.
Tin -i ||-a Report i xpr-'-sly staled ".hat the fair use doctr-.rte is all "eq-
divtia- p-.t'-n of i -a.-on" in it: explanation of the fur use section:
Al'dwuen 'h- courts have considered md ruled upon the fair use doe-
tr;r,e over md ovi-r again, no real definition of the concept has ever
en,-t g.-d Iciie,,!. since the doctrine is an equitable rule of reason, nocn -
era.tv applicable ictii-.iiinn is Jo.ss:ble, .. -d each case raising the question
it :-t tieilcci'led -in its own fact- . ,
i»ep Jitei'thwi Lriiinit flit proi i.tioil
'The -tatemenl of the fair use doctr.ne .asection 107 offers some guid-
ance users in determining when the principles of ".Ir doctrine apply
However, the endless variety of situations and combinations of circum-
mlances that can rue m particular cases precludes the formulation of exact
rales in the statute. The bill endorses the purpose and general scope of
<he judicial doctrine of fair use, but there is no disposition to freeze the
doctrine in tie nature, especially during a period <f rapid technological
change Beyond = very broad statutory explanation of what f.ur use 13 and
> me of the critc a applicable to it. ‘he courts must lie free to adapt the
doctrine to parti- ilar situations on a case-by-ea.se basis," H. Rep. No.
-0 1T, pp. ) |,
The .Senate Committee similarly eschewed a rigid, bright line approach
' -fair -i e Ihe reflate Report endorsed the view “‘hat off-the-air record-
ing lor convenience" could be considered "fair use" under some circum-
rtam rs. although it then made itclear that it did not intend to suggest that
:7-th«-»ir recor lu-g for convenience should he deemed fa.r use under any
r. itr tar.ces imaginable Senate Report ''I-17.t. pp. oVa'ii. The latter
lying statement r niiote-i hv the dissent, pOSt, at 25, and if read in
m ation. would indicate that he t'ommittee intended to condemn all off-
Read "l context, however, it is quite
eear 'na: 'rat was the far*.he-t thing from the Committees intention.

T.e ur re.-oMirg for convenience.

The | nitl'd Stiiles i.aw w kkiv
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factor requires that "the commercial or nonprofit characte: of
an activity" be weighed in any lair use decision.* |f the
Betamax were used to make copres for a commercral or
Profrt making purpose, such use would presumptrvey e un-
air. The contra% presumption is_appropriate here how-
ever, because the District Court's findings Blarnly estahlish
that time-shifting for private home use must be characterized
as a poncommercial, nonprofrt activity. .Moreover, when one
considers the nature of a televised copyrighted audiovisual
work, see 17 U. S, C. §107(2). and that trmeshrftrn merely
enables a viewer fo_see suc awor which he had"been in-
vited to witness in its entirety free of charge, the fact that
the entire work is reproduced, see id., at §107(3). does not
have its ordinary effect of militating against a finding of fair

Thrs is not. however, the end of the inquiry because Con-
gress has also directed us to consider “the effect of the use
Upon the potential market for or value of the copyrighted
work." 1d., at 8107(4). The purpose of copyright is to cre-
ate mcentrves for creatjve effort. ~Even copyingfor noncom-
mercra Berposes may impair the copyright Rolder's abiljty to
obtain the- rewards “that Congress ‘infended him to have.
But a use tnat has no demanstrable effect upon the potential
market for, or the value of, the copyrrﬁhted work_need not
be prohibited in order to protect the'duthor's incentive to cre-
ate. The grohrbrtron of such noncommercial uses would
merely inhibit access to ideas without any countervailing
benefit.

m"The Committee has amended the lira if tin* enter a *o he corutd-
or.-il—"'he purpose and character (if the .
factor includes a con.-Men.tir-it of ‘whether -uch u-e u
tnre or i> I'nr non-profit e-i.ic.itional purposes.’

—1to -:ae e icitlv ;r.a: this
a commercial ra-
This amendment is net :.t-
tcndeU !o he interpreted as any son if not-for-profit limitation on educa-
tional uses nf ci pyrlgineil works. It is an express recognition 'rat, as
under the present law. the m'mtnen-iai ->r r.en-prniit character nf nr. activ-
ity. while not conclusive with -espect to lair u.-e, can anil should be
wetcmd along with other factors in fair use decisions.’” H. Rep. No.
A1-1,7%). p. iW.

“ It has been suggested that "consumptive uses of copyrights by home
VTR users are ciunnteruiai even if the consumer does not seil the home-
made rape because the consumer will not buy tapes separately sold by the
copyrighthohler.” Home Recording of Copyrighted Works: Hearing ?e-
fore Subcommittee on Courts, Civil Liberties and the Adminstration of
Justice of the H<u-e Committee on the Judiciary, 97;h Congress, id Sos-
sion, pt. 2. p. 1251) !I»r2> memorandum of Prof. Laurence Il. Tribel.
Furthermore, “(tjhe error in excusing such theft aw noncommei’ical,"” we
are told, "can he seen by simple ana.ogy; jewel theft is not converted into a
noncommercial venialitv if stolen jewels ,u-e simp  worn rather than sold.”
|"'it. The premise and the analogy are indeed simple, b-it they add notlif-
tng lo the argument. The use to which stolen jewlery is put is quite irrele-
vant in d germmtng whether depriving its true owner of his present pos-
sessory interest in it is venial; hecause of the nature of the item and the
trie owner'-- interests in physical possession f it. the law finds the taking
objectionable even if the thu-fdoes not use tho item at all. Dudl of a par-
ttcul.ir item of personal property of course may hast- commercial signifi-
cance, lor the thief deprives the owner of his right to sell that particular
item to any individual.
parable consequences to the copyright owner
no more dei!> the \rogram by watcning it once than does the live viewer,

Timeshifting does not ever, remotely entail com-
Moreover, the timeshifter

and the live viewer is no in-ire l.keiy to buy pre-recorded videotapes than is
the timeshifter. Indeed, no live viewer would buy a pre-recorded video-
tape if he del not have access to a VTR.

« Cf. t.JInian. Fair Use of Copyrighted Works 119351, reprinted as Study
No. 14 in herate Ju.iicmry Couimittee, Copyright Law Revision, Studies
Prepar'd lor the .e-ulvnm.isitloo on Patents. Trademarks, and Copyrights.
50th Cong.. 21 S<*., p, (il lyoni:

“In certain -ituatinn.i. the copyright uwr.er suffers no substantial harm
from the use of the work. . Here again, is the partial marriage between
the doctrine of fa.r use and the legal maxim dr minions non c.-imt itX."
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. Thus, although even- commercial use o' cop%/rlghted mate-
rial s presumptively an unfair exploitation of the monopoly
pnwl_ege that elo_n%s fo the owner of the copP(rlght, noncom-
mercial uses art | different matter. A challenge to a non-
commercial yse of a copyrighted work requires proof either
that the particular use is hdrmful, or that if it should become
widespread, it would adverseI%/ affect the potential market
for the copyrighted work. ~ Actual present harm need not be
shown; sucfi a requirement would leave the copyright holder
with no defense against predictable damage.  NOr is it neces-
sary to show with certainty that futufe harm will result.
What is necessary is a showing by a preponderance of the evi-
dence that some meaningful likelthood of future harm exists,
If the intended use is for.commercial gain, that likelihood
may be presumed.  But if it is for a nonCommercial purpose,
the likelthood must be demonstrated. , ,

In this case, respondents failed to carry their burden with
regard to h-me _tlme-ShIftlnﬁ. The District Court described
reSpondent, evidence as follows:

“Plaintiffs’ experts admitted at several points in the
trial that the time-shifting without ||brary|n? would re-
sult in "not a (Iz,reat deal. of harm." Plaintiffs. greatest
concern about Time-shifting is with ‘a point of important
[%hllosophy that transcends even commercial judgment.

hey fear that with any Betamax usage, 'invisible
boundaries’ are passed: 'meclggynght owner has lost

control over his piogram. F."Supp., at 407.

Later in its opinion, the District Court observed:

" Most of plaintiffs' predictions of harm hinge on specula-
tion about audience weyvmgs_patterns and ratings, a
measurement system which “Sidney Sheinberg, MCA's
president, calis”a "black art' because of the significant
I4e0\ge!‘ of imprecision involved in the calculations.” /</, at

There was no need for the District Court to say much about
Pas,t harm. “Plaintiffs have admitted that no aCtual harm to
heir copyrights has occurred to date." 1a., at 451
. On the qguestion of potential future harm from time-shift-
ing, the District Court offered a more detailed analysis of the
evidence. It rejected respondents' “fear that persons
watching' the original telecast of a program will not be meas-
ured in tne live audience and the ratings and revenues wil
decrease," by observing that current nieasurement technol-
ogg allows the Betamax audience to, be rellecled, 1., at
460.* It rejected respondents' prediction “that live tclevi-

"St-e also .ISO F. Supp., at 451:

"1t should be noted, however, that plaintiffs’ argument is tnoru complicated
and speculative than was the plaintiff's in W illiams WV Wilkins. . . . Here,
plaintiffs ask the court to liwl harm based on many more assumptions. .. .
As is discussed more fully in I'art 1V, infra, -ome of these assumptions are
based on neither fact nor experience, and plaintiffs admit that they are to
some extent inconsistent ami illogical.”

""There wax testimony at trial, however, that Nielsen Hatmgs has al-
ready developed the ability to measure when a Betamax in a sample home
is recording the program. Thus, the Betamax will be measured as a part
of the live audience. The later diary ear. augment that measurement with
information about subsequent viewing " 4fi0 F. Supp.. at 10

In a separate section, the District Court rejected pi. mtiffs' suggestion
that the commercial attractiveness of television broadcasts would he dimin-
ished because Betamax owners would use the pause button or fac'-forward
control to avoid viewing advertisements:

"It must be remembered, however, that to omit commercials. Betamax
owners must view the program, including the commercials, while record-
ing. To avoid commercials during playback, the view er must fast-forward
and, for the most part, guess as to when the commercial has passed For
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sion or movie audiences will decrease as more people watch
Betamax_ tapes as an alternative." with the observation that
"(tjhere is no factual basis for [the underlk/lng; assumption, 1
bid." It rejected respondents' "fear that time-sr.iftir.g will
reduce audiences for telecast reruns." ar.d concluded InStead
that "given current market practices, this o.v.'Uid aid plain-
tiffs rather than harm them.” /Vrf." Ard_ it declare | that
resp jndents’ suggestion “that theater or film rental exhi-
bition of a proirram will suffer because of time-sr.ift recording
of that program" “lacks merit." 430 F. Supp.. at 467.a

_ After completing that review, the District Court restated
its overall conclusion several times, in several different ways.
“Harm from time-shifting is speculative and. at best, mini-
mal." ipig. "The audiénce benefits from the t|me-sh|ft|ng
capability have already been discussed. It isr.ot |mPIau3|bIe
that benéfits could also accrue to plaintiffs, broadcasters, ar.d
advertisers, as the Betamax makes it possible for more per-
sons to view their broadcasts.” inid. “No likelihood of
harm was shown at trial, ard plaintiffs admitted that there
had been no actual harm to date." 1d., at 403—169. “Testi-
mon}/ at trial suggested that Betamax may require adjust-
ments in marketing strateqy, but it did nof establish even a
Ikelihood of harm.”™ ni., &€ 469. "Television production %v
plaintiffs today Is more profitable than it has ever Been. ar.d.
n five weeks of trial, there was no concrete evidence to sug-
?est that the Betamax wiil change the studios’ financial pic-
ure." Ibid,

The District Court’s conclusions are buttressed by the fact
that to the extent titne-shifting oxtands public, access to
freely broadcast television programs, it yields - .cietat bene-
fits. * Earlier this year, IN Conmunity Television uj duntit-
em California V, Gottfried. U. o, | oo R N
12 (1_98.1),Lwe acknowledged the public interest in making
television broadcasting more available.| Concededly. that in-
terest is not unlimited.  But it supports an interpretation of

must recordings, cither practice may be loj tedious. Ax defendants' -ur-
vcy showed, ttti't of the programs were recorded with commercials and
ally 2‘gr of the owners fast-forward through them. Advertisers will have
to make the same kinds of judgments they do n«\ about whether persons
viewing televised programs actually watch the an .vr.i.-emvms which inter-
rupt them," /</, at 143,

""Hero plaintiffs sisume that people will view copies when they would
otherwise he watching television or going to the movie theater There is
no factual basis for this assumption. Itseems equally likely that Betamax
owners will play their tapes when there is nothing on television they w,.-h
to see and no movie they want to attend. Defendants' survey does not
show any negative effect of Betamax i wnership on television viewing or
theater attendance.” |bNnt

""The underlying assumptions here are particularly difficult to accept.
Plaintiffs explain that the Betamax increases access to the original tele-
vise J material anil that the mere people there sir- in this original audience,
tin fewer people the renin will attract. Vet current marketing practices,
including the success of syndication, show just the opposite. Today, tr.e
larger the audience for the original t necast, the higher the price plaintiffs
:an demand from broadcasters IVum renin rignta. There is no survey
within the knowledge of this court to :how that the rerun audience is com-
prised of persons who have not seen the program. In anv event, if ratings
can reflect Betamax recording, ornr i.il audiences may increase and. given
market practices, this should aid plaintiff* rather than harm them." Ibn1

""Diet suggestion lacks im rit. By dui.nitlon. tline-shtft rotor i;rg en-
tails viewing and erasing. *n the program will no longer he on tape when
.he later theater run begins. Of course, plaintiffs may fear that the
Betamax will keep the tapes long enough to -atiify all their interest ;n the
program and will, therefore, not patron :0 later theater exhibitions. To
.he extent tins practice involves librarying,is addressed :n section V, C .
mfm. It should also be noted that there is no evidence to sugge t that the
public interest in later theatrical exhibitions of motion pictures nil be re-
duced any more by Betamax recording than it already is by the television
broadcast of the film." 400 F Supp , at 407
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the concept of “fair use" that requires the copyright holder to
dem_onstrgte some likelihood ofqharm before % ay condemn
a private act of time-shifting as a violation of fedéral law.

When these factors are ail wel(lghed Ir, the “equitable rule of
reason” balance, we must conclude that this record amply
-upports, the District Court's conclusion that home tinv-ahift-
g s fairuse.  In light of the ,fl,ndln%s of the District Court
regarding the state 0f the emi)l,rlcal ata, It 1S clear that the
Court of Appeals erred in hodln’\% that the statute as pres-
ently written bars such conduct,M_ o

In summary, the record and findings of the District Court
lead us ro two conclusions.  First, Sony demonstrated a 5|%-
r.ineant likelihood that substantial numbers of copyright hold-
ers who license their works for broadcast on freé television
would not object to having their broadcasts time-shifted by
private viewers.  Ar.d second, respondents failed to demori-
strate that time-shifting would cause any likelihood of non-
minima! harm to the Eotentlal market for, or the value of,
their copyrighted works, .~ The Betamax is, therefore, capa-
ble of substantial noninfringing uses.  Sony's sale of such
equipm-nt to the general public does not constitute contribu-
tory infringement”of respondent's copyrights.

Vv

"The direction of Art. | is that congress shall have the
power to promote the progress of science and the useful
arts.  When, as here, the Constitution Is permissive, the
sign of how far Congress has chosen to go can e me only
from qu]gress." Dce sotith Packing Co. V. .aitmm
corp.. > L* S, 51, géO( 072).
one May search 'he Copyright Act in vain for any 5|?n that
e elected representatives of the millions of people who
watch television every day have made it unlawiful to copﬁ a
program fir later viewing at home, or have enacted a flat

‘Tin.' Court of Appeals ch'iM* not to encase in any "equitable rule of rea-
Insteail, it assumed that the category of "fair
;?e" is rigidly circumscribed by a requirement that every such use must be

=on" analyst* in this ease.
!'w'la.'live.” It therefore concluded that copying a television program
iri rely to enable the view*. to .eccive information or entertainment ili.it
lie would otherwise mir-j because of a personal sche 'uling conllict could
never be fair use. That understanding of "fair use" was erroneous.

Coecress hies plainly instructed us that fair use analysis calls for a sonsi-
iive balancing of interests. The distinction between "productive” and "tin-
produclive” uses may be helpful in calibrating the balance, but it nnot be
wholly determinative. Although copying to promote a scholarly endeavor
certainly has astronger claim to fair use than copying to avoid interrupting
a poker came, the question is not slir dy iwo-dimensionaL For one thing,
.t Is not true that ail copyrights are fungible. Some copyrights govern ma-
terial with broad potential secondary markets. Such material may well
nave a broader claim to protection because of the greater potential for com-
mercial harm. Copying a news broadcast may have a stronger claim to
fair use than copying a motion picture, And. of course, not all uses are
fungible. Copying for commercial gain has a much weaker claim to fair
use than copying for personal enrichment. But the notion of social “pro-
ductivity" cannot be a complete answer to this analysis, A teacher who
copies to prepare lecture notes is clearly productive. But so is a teaclu-r
who copies for the take of broadening his personal understanding of lus
specialty. Or alegislator who copies for the sake of broadening her under-
-binding of what her constituents are watching; or aconstituent who copies
a news program to help make a decision on how to vote.

Making a copy of a copyrighted work for the convenience of a blind per
~on is expressly ldentified by the House Committee Hepurt as an example
of fair use. with no suggestion that anything more than a purpose to enter-
'.tinor to inform need motivate the copying. In a hospital setting, using a

TR to ,-nanle a p.ui-m to see programs he would otherwise miss has no
productive purpose other than contributing to the psychological well-being
of the patient Virtually any time-shiflmg that increases viewer access to
tries .eton programming may result in a comparable henvtit. Tho statu-
tory jnguuge dm-* not identify any dictihotomy between productive and
nonproductive time-shifting, hut does require ci nslderstion of the eco-
HHTVF ‘.( ropyinif.
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Prohlbltl_%n against the bale of maching? that make such copy-
ngi possible. _ _
t maﬁ well be that Congress "ill take a fresh look at this
new technology, just as it 30, often has examined other inno-
vations in the past. ~ But it is not our job to apply laws that
have r.ot yet been written. Aﬂ)lyln the copyright statute,
as it now read-, to the facts as thiey have been developed
this casaa, the judgment mthe O"ur: of Appeais must be
reversed. ; -
=l

mMstice Blackmcn, with whom Justice Marshall.
Justice Powell, and Justice IEHNQUIsT-join. dissenting.

_ A restatement of the facts and judicial history of this case
IS necessary, In m}/, view, for a proper focus upon the issues,
Respondents' position is hard(ly S0 unprecedented,” ante, at
2, In the copyright law, nor does it reallg/ embody a “%,ross
generalization." ante, at 17. or a ‘novel theory of liability,"
ante, at IS, anti the like, as the Court, in Delittling tr-ir
claims, describes the efforts of respondents.

The introduction of the home videotape recorder (VTP.i
upo narket lias enabled millions of American* to make
recor ,.gs of television programs in their homes, for future
and repeated wewmlq at théir own convenience.  While this
practice has F£Jrn»,-c1 Vlilv popular with owners of television
-0ts and YTRs. it understandably has boon a matter of con-
cern for the holders of copyrights in the recorded programs.
A result is the (P_resent litigation, raising the issues whether
the home recorging of a copyrighted telévision prog%ram IS an
Infringement of tho copyright, -and. if so. whether the manu-
facturers and distributors of YTRs are liable as c,ontrlbutor_Y
infringers. | wojid hope that these cgjestlons ultimately will
bo considered seriously and in deﬂth y the Congress and he
resolved there, de.-pite the fact that the Court's decision to-
day provides little incentive for congressional action.  OL.r
task in the meantime, however, is to resojve these jssues as
best we can In the light of ill-fitting existing copyright_law.

It is no answer, of'course, to say"and stress, as the Court
does, this Court's “consistent deference to Congress” when-
ever "major technological innovations" appear, “Ante, at 12
Perhaps a better and more accuralt *escrption is that the
Court has tended to evade the hard augios ten they arise in
the area of copyright law. | see mir* mm for the’Court fo
he partlc,ularIY pleased with this tradition or to. continue it
Indeed, it is Tairly clear from the legislative hlstorz/ of the
It'Tti Act that Congzress meant to change the old pattern and
gwact a statute that would cover new technologies, its well as

In IB7H. respondents Universal City Studios, Inc., and
Walt Disngy Productions LSStudlosz brought this copyn?ht In-
fringed! oil"action in the United Stales District Court for the
Central District of California against, among others, petition-
ers Sot y Corporation, aJapanese corporation, and Sony Cor-
Poratlon of America, a New York corporation, the manufac-
urer_ani distributor, respectlvel_¥, of the Betamax VTR.
The Situ ins sought damages, profits, and a wide-ranging in
junction against” further “sales or use of the Betamax or
Betamax tapes. _

The R tamay, like other YTRs, Prese,ntly Is capable of re-
cording clevision broadcasts off the air on videotape cas-
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settes, and pla mg them back at a later time. . Tvo kinds, of
Betamax usagé are at issue here- The first is “time-shift-
ing," whereby the user records a program in order to watch it
at a later time, and then records over it, and therehy erases
the program, after a single viewing. The second is' ||brar¥-
buﬂqu,” In which the user records a program in order to
keep it Tor repeated viewing over a longer term. SonY’s ad-
vertisements, at varjous times, have suggest,ed that Betamax
users ‘record favorite shows” or “build”a library." ~ Sony's
Betamax advertising has never contained warnings about
cop rlgiht infringement, although a warning does appear in
the Betamay operating instructions. _

The Studios produce copyrighted “movies” and other
works that they release to théaters and license for television
broadcast. They also rent and sell their works on film and
on prerecorded videotapes and videgdiscs.  License lees for
television broadcasts are set according to udience ratings,
compiled by rating services that do riot measure any play-
backs of videotapes. The Studios make the, seriou$ claim
that VTR recording may result in a decrease in  their reve-
nue from licensing their works to television and from market-
Ing them in other ways. o . .

After a 5-week trial, the District Court, with a detailed
opinion, ruled that home VTR recordin did not Infringe the
Studios' coggrl hts under either the Act of .March -L |
10D9 Act at. 1075. as amended (formerly codified as 1

. 3. C. 8l sap (1976 ed.)), or the Copyright Revision Act
of 1976 (1976 Act)D,QO,Stat. H11, 17°U°S°C. 5101 et O,
1952 ed’y.5_ The District Court also held that even if home
/TR recording were an infringement, Sony could not lie held
liable under theories of direct infringement, contributory in-
fringement, or vicarious liability. ~Finally, the court ‘con-
cluded that an injunction against sales of tfie Betamax would
be inappropriate even if Sony were liable under one or more
of those theories. -0 F. SuPp. 2199,

The United States Court of Appeals for the Ninth Circuit
reversed in virtually every respect. ~ 659 F, 2d 963 1195Li
It held that the 196?5 Act and the 1976 Act contained no im-
plied exemplim for *home use" recording, that such. record-
Ing was not "fair use," and that the usg of the Bei.imax to
record the Studios' corR/nghted works infringed their copy-
rights.  The Court of Appeals also held Sony liable for con-
tributory infringement, reasoning that Sony knew and antici-
pated that the Betamax would bé used to récord copyrighted

1Tile Bctamnx Imx t),i-t-e primary componcnt.e a tlitlor' hat receive' «ole*
viMuti ("UK") signals broadcast over the airwaves; an .ulapter ‘hat con-
verts the UK sipr.als into audio-video signals. and a recorder that places
the audio-video signal* oil magnetic (ape. Sony also snanutoenires VTKa
without built-in tuners; these are capaule of playing duck prerecorded
tape/and recording home movies on videotape, hot eannoi record -of the
air  Since il r IMamax has its own tur.er. it can be used to record "if one
channel while another ohanrnl is being watched.

The Betamax is available with auxiliary features, in, ling a timer, a
pause control, and a fast-forward control, these allow Betamax , wnen lo
record programs without being present, to avoid id they ,re present) re-
coming commercial messages and to skip over cominer”ia;» while ploying
back the recording Videotape is reusable, the user erases it* loom | P"
reconﬂ;{ng over it

case involves only the home recording n»r home u-e of television
programs broadcast free over the airwaves.
cable or pay television. ,I he sharing or trading of ii]

'At the trial, the studios proved
copyrighted works were recorded on Betamax VTUSs.
stances occurred after January 1. ivTh, the primary effective da'e uf the
197d Act; all the others occurred while the I'’JOD Act was still vifi<-tive
My analysis focuses primarily on the I!)7ti A>t, but the principle' govern-
ing copyright protection for these works are the lame under either Act

\'o issue is raised concerning

individual instances where their
Two of these in-
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material off the air. and that Sony, indeed, had induced,
caused, or materially contributed to the infringing conduct.
The Court of Appeals mantled the case to”the District
Court for appropriate relief: it suggested that the District
Court coulg consider the award of amagq]es or a continuing
royalty in lieu of an injunction. 1., at 976.

The Copyright Clause of the Constitution. An. L ;i. cl. a,
empowers Congress "To promote the Progress ot scie-r.ce ar.d
useful Arts, by'securn ™ for limited Times to Authors and In-
ventors the e'clusive riu; * o their respective Writings and
Discoveries." _This Nation's initial cgpyrlght statute- was
passed by the First Congress. Entitled “An Act for the en-
couragerent of learning," it gave an author “the sole- right
and liberty of printing, Teprinting, publlshln? and vending"
his "mag, chart, book or books" for a period of 11 ¥ears. Act
of May 31, 1790, $1 1Stat, 121 Since then, as the technol-
ogy available to authors for creating and preservm% their
writings has changed, the governing statute has changed
with it. By many amendments, and by complete revisions in
1831, 1570, 1909: and 1976,1authors” rights have been ex-
Panded to provide protection to any "original wotits of au-
thorship fixed in any tangible medium of expression," includ-
mgs"rréotg)?ozplctures aru other audiovisal works." 17

. C. a

'Section 106 of the 1976 Act grants the owner of a cop,yriPht
avariety of exclusive rielits i the copyrighted work, incfud
Ing the fight "to reproduce the copy righted work in copies nr

*Act of Kelt. J. »S.11.¢cn. Hi. I >Lit s'i. Act - ( - 1*7*. . V]U
1*18lat. J12-217: Act =( Mar. 1. 1J*c*. -to -t I"M ! ic.-e. )
IL's. > 11 .U). il."Tii oil o; i'.pyrvnt ft, “".xion Act I , v,
VoML Teuiiille'l ax 17 1' ;i C. ' lul »» »7 11f--1 o 11

‘A-ctum K>J(.i) provide*;

“Copyright proi> ciion vub'isf-. ;n accordance ' in 6.; eg:, 1

works nf authorship lived in any (angiine mvilmm of ,Miri-'-mii e
known or Inter developed, from which (hey -nn he perron «!. tmr llel.
or otherwise communicated, either ,»r*«*tly or with th» ail of a M-, 1
LJoVice.
'd ) literary works;
-(gl muxieal w >rkv including ayaccompanying w. r >
‘({1 ilramallc works. including >ny accoru; xr.ywg Il . ic
4.n pantomime* and choreograpmc work*;
m® pictonal, graphic, and scuipthr. f works:
'oil motion picture* and other .ludiovp-uilw a n d
‘171 .oii.id recording o’
Di iimtionx of term* n-od in ! lo'gia0=>arc prov; led liy 1 1'll

Works of autkurhlp .nclinlc lin- following cut. m-ru-

‘Audi,l.mi d works" .uc 'worm that eonviat of a orici | mated twagi
which are intrmccally intended to be mown by the uie of macbtms, or le-
vum ?n,li ax pn vctorv. viewer*, or electronic equipment. togctl.er with
m company im; cm nlv. if any. regard eee o] -,he nature of the material on-
Jects, j.ichax lilm or tapes, Il winch the wi rkx .ir emooilieil
tlon picture'’ an
apex which whe I noun in succc> ion, impart an impre -ion | ir.oiion,
together with accompanying aoundx, .fany. ' Mu*t coinint-r i.,i ten-"i‘ion
nigrum*. Il lived on Him or taoe at tile tunc -1 I'l 1,1 1a>! .ir leloie
a- audlovltaial work" "

And 'mu-
.aid oveual work.' xorsisting ol a rories ifirliiel im-

by
Since th> categories -et forth in tlog., .re riot
mutually exclusive, a particular television program may al-o qwa.ily for
protection a» a dramati n mu .leal, or other type of work.

‘Section I*W provide*;

‘Subject to section* 117 through ITS, the owner 10 pyr.gnt a" ter in
title ha., the exclUMVe right* to do and to out! arue any ol the !"k,,wing

“(1) to reproduce the .opyriithted wor< n copies or phnnorn .rii>,

”"i) to |itepare derivitive wonts bated upon the copyrighted work.

"hi) to distribute cop. «or phul'ornords of the 'opyrigr.t.d w-.nc to the
public by -ale nr vihe- 'ranifvr of ownership. or by rental, ,vase. or
lending;

"i 1l in the case of literary, mudcal. dramatic, and choreographic works,
pantomimes, and motion pictures and other audiovisual worn*, to perform
the copyrighted work f-ibiicly; and
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phonorecords,” ~ This grsnt expressly is made subject to
59107-118, which create a number of exemptions ar.d Timita-
tions on the copyright owner's rights.  The most important
of these sections, for present purposes, is 5107: that section
states that “the fair use of a copyrighted work ... is not an
Infrimrement of copyright."’

The 1970 Act, like it" predecessors,” does not give the
copyn?h_t owner full and complete control over all possible
uses of his work.  1f the work Is put to some use not enumer-
ated :n 5106. the use is not an infringement.  See Fort-
-'gjitii Carr. V. United Artists. 392 Lh S. 390. 393-395
uelSi. Thus, before considering whether home wdeotap_mgz

mes witinn the scope of the fair use exemption, one firs
must inquire whether the Practl_ce appears to violate the ex-
clusive rich:. granted in the first instance by §106(1), "to
reproduce the copyrighted work in copies or phonorecords.”

A

Although the Word_"cog)ies" is in the Rlural in §106(1),
"here can he no question that under rhe Act the making of
w\en a ,ngle unauthorized cop¥ Is prohibited.  The Serate
ard House' Reports exi ain: “The references to 'copies or
phonorecords,” although in tho plural, are intended here and

e tn llewdyn ¢ f  Tar.;mu .cal, dramatic, in,i choreographic works,

miir'= ol e»ereal, cri; me, or <culptt:ral wonts, including the indi-

ma .. 1/"" «j 1l:,. jri picture ,r other audioviMial 'v.rk, to display the
"' gated i. r,. pm,i v '

A '=Htc record" > Uvrc 3 la ; Id] ai I reproduction of mutids <Th*r
1 eirui i c.i'.-c .m audiuvi-ii.u 'o iK. while > "cop;" u un-
“nma o oaa* l'irm 0T r'ina it hiri-ird.
r "7 | ,v.d'«
te x |“(]II re pron or« q e s = the Ol u>e «,(.i copy-
mler kg 2" Wby repr« i ", 1 Incopies nr
. -rer EEL - Mivii 6\ that eweam. tor pin XEUidi as criti-
Ti",al. "r'l" ret rung. teaching (including multiple oopivx tor
ir i>" .no,.!" h.p. orre-arch, tnt an irliligxum'nt of copy-
mie la Oi‘eimir.;." iirelher Ihe u<e made uf 1non inany ptrticular
i*I - 11ira>me iu-turx 10 be cor.Mdercd Oiiil inel'm*—
I 'ho = ... character uf 'lie u-e. inr'.uoing whether »uch u -m:.
m mimrere U nature .r 11 fur nonprofit educational p-irj >>m,
J' me nature oftne copyright-d work
1< the ini' art and -ubstantiality of Hie 1i.rtion u.u-a in relation to the
wpiTVhied 'ark a a . Hole, .Hid
li "he effect , f 'lie use upon li e potential market frr or value of the
1pvrightod work '
i wp make', 11 ele.tr that the four factor* iuteda r, tin* section are
“Il'jjtr.itive and nut limitative."
‘The IDM Act wax the product “fa revision effort la ting more than 2d
.0',  .Spurred bv the recognition that 'Mgnulcanl development* in tech-
r.Muvy ami communication!!" had rendered the 11109 .Act inaileipiale. S.
p.ep No. :n 171. p 17(19751: see II, It. Rep No :=; M7I1. p 17 (IDTIil,
r uni-rrM in 1935 authorized the Copyright Oilier to prepare a xerie* uf
«tudicj on ail aspect* uf tile existing copyright law. Thirty four studies
>ere prepared ar.d presented to (‘onglexv  The Register nf Copyright*
ulted acomprehensive report with recornmendatlon*. Home Committee
o :h*'ludicizir. 1 pyright Law Revision. Report of the Register of C- py-
= gmsun metjiT.eral Revision nfthe U. S CupvTight l.aiv,n7;hCong.. 1st
ifumm Rrmt Roll) (Register'™ Hull Report), and gc lernl revision

. u re introduced near the end ol the acth Congress Il rdel 11 R.
1117 > .. "tl, t'ut.g,. 2d Svss 11'tikl) The llegiter i>»ued a second
meurt i 1. "1 with r»>xt*ed rrcommendalin.ui. Iloti'i'C iinunttee on the

‘.0 tar; < pyrtgnt | aw Iteiision. 1*L ‘). Suppletnentary Report of the
,-.fef L r. |>--tgnts on the 11, Herat Revision "I the ' S. Copyright
.a |l e>I'e.iu.n PIi -uth ng, |.t S.is iCuinm. Print U“kil(Regis-
r e «.pi,.inentjr> Repur’l Action uu Copyright re'Hum was delated

: 'l 1,*7 tj IvTi uy a diipmr m vabie television. see gcnrnrlly Second
.; i rrv-..iry Report ofthe it.g. t.-r of Cupyr.ghts on tie ‘Jeneral Itevi-

mon -“‘he I. 8 Co; incht Law; 197. Rumor Kill. ch. V. pp 1i-26 IDraft

«Regi-ter =Second supplementary Re;orl, but a compr*-
“ ee -|t Iparii.-e of the prrirnt Act in 1976.
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throughout the bill to include_the singular ¢ U, S. C, 3D."

S. Ren. No. 91173, p. 53 (1975) (1975 Senate Report): H. R.

Rep. No. % 1176, B il (1976) (1976 House Report). The

JR%Egrlts then describe the reproduction right established bv
L

"(Tjhe right to reproduce the copyrighted work in copies
or phonorecords' means the right to produce g material
obgect in which the work is duplicated, transcribed, imi-
tated. or simulated in a fixed form from which it can be
‘nerceived, reproduced, or otherwise communicated,
either directly or with the aid of a machine nr device.
As under the present law, a copyrighted work would be
infringed bty) reproducing it in whole or in any substantial
part, “and by duplicating it exactI% or_by “imitation or
gllmulatlon." 1975 Senafe Report 58:1976 House Report

The making of even a single videotape recording at home falls
within this definition: thé_ VTR user produces @ material ob-
ect from which the copyrighted work later can be Rercelv_ed.
nles.i Congress intended a special exemption for the makin
of asingle Copy for personal use. | must conciude that VT
relcggdlmg IS contrary to the exclusive rights granted by

The 1976 Act and i's acc_ompanym? report.. specify in some
detail the situations in wnich a single copy of a copyrighted
work may he made without infringément Concerns. ~Séction
I0S(a). for example, permits a library or archives "to repro-
duce no more than one copy or phondrccord of a work” for a
patron, but only under very limited conditions; an entire
work, moreover, can he copied only if it cannot be obtained
elsewhere at a fair price." §168(e¥ see also 8112 (a) (broad-
caster may "make no.more than one copy or pilonorecord of a
gartl_cular trail- mission program," and. only under certain
ondir.onM. In other re-pccls, the making of single copies Is
permissible_only within the limited confines of the fair use
doctrine.  The Senate report, in 1 Section headed "Sln(ile and
multiple copying," notes that the fair use doctrine woulld per-
mit a teacher t0 make a ingle co% of a work for use in'the
classroom, but onlkl_ It the work wu> not a "sizable” ne such
as a novel or treatise. 1975 Senate Report 63-b6-L; accord.
1976, House Report ss-so. 71 Other situations in which the
making of a single copy would be fair use are described in the
House and Senate reports.” Hut neither the statute nor its
legislative hi-tory suggestx any intent to create a general ex-
emption for a single Copy made for personal or private use.

Indeed, il a_Bp_ears that CQHPYGSS considered and rejected
the very possibility of a special private use exemption . The
issue was ramed a1y in'the revision process, in one if the

‘I L'.S. tV S, | pruiuli”, in rolev.iiu part;

“In ,]i'ii nnin-ntr the nuanutg uf am Act uf Gin”~n-n, ui.U-«» the cun
ti-u inilivatio uti.eriin* hoplj importing the plural mcluile thr
lingular.

The library phniucnpying proviuoni uf 11uS <>not excuse any person
who request* "a rnpy" from a library if M.c r*-quv»tcr'» u»c exceed* fair
uu-. L II'Sif(C.1 Mnriuiver, a librarv 1l aciolvcil from liability for the un
jii] ervueil un- ufit» cupying equipment prmnlril that the equipment
allilue informing ecu that "the m.iKing m( a cupy' mu- ‘iniate the copy-
right law Iokif'il)

mRur example. 9u- making uf a tingle ¢ ,py >r phonorccord by sn mdn
viilual a>a in m ervue (nra l.imd penun ’ would to a fair use, aj wo ii>J "4
Mtiglccopy repr, ‘uctiun of in excerpt (rum acopyrighted work by acallig-
r.q her lor a-ingle = ot ‘or "a »mglr reproduction of excerpt* from acopy-
righted worn by a xtuu. 0l calligrapher or teacher in a leuning situation.”
IDT.i s<-i'.aic Repurt «>-»7 e iu7»i Hume Report 75-71. Application of
the fair u»e dueltine in the«e xituation*. of course, would be unnecexsary if
the Pa.6 Act created a general exemption for the ma!\irg of a imgle copy
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studies ﬂrega[ed for Congress under the supervision of the
Coggrlgt ffice, _Latmun. Fair Use of Copyrighted Works
g9 ), reprinted ir. Senate Committee on’ the Judiciary,
opyright Law Revision, Studies Prepared for the Sub-
commiftee on Patents, Trademarks, and Copsyrlghts, Ot
Cong., 2d Sess., 1 (1960) (Latman Fair Use Study). This
study found no reported case supporting the existence of an
exemption for private use. although it noted that “the pur-
pose and nature of a private use, and in some cases the smaii
amount taken, might lead a court to apply the general princi-
ples of fair use in Such a way as to deny liability." 1a., at 12
After reviewing a number of foreign copyright laws that con-
tained explicit Statutory exemptions for’ private or personal
Use, id., at 25, Professor Latman outlined several ap?roaches
that a revision bill could take to the gzeneral ISSue 0f exemp-
tions and fair use. One uf these was the adoPtlon of Rartl_cu-
larized rules to cover specific situations, including “the field
of lge,rson_al use." 1d., at 33." _
_Rejecting the latter alternative, the Register of Copy-
rights recommended that the revised copyright statute sim-
Yy mention the doctrine of fair use and’ indicate its general
scope.  The Register gpposed the adoption of rules and ex-
emptions to Cover specific Situations.” preferrmP, Instead, to
rely on the judge-made fair use doctrine to resolve new prop-
lems as they drose.  See Reglster's 1961 Report 25; Regis-
ter's Supplémentary Report 27-28, , _
The Register’s a%Proach was rellected in the first COgDX
ght revision hills, drafted by the Co(;ayrlght Office Ir. 19'4,
These bills, like the 1976 Act, granted the copyright owner
the exclusive right to reproducé the copyrighted work, sub-
ject only to the exceptions set out tn |afer sections,  Ii. R,
1 1917-S7 30US 8Sth Cong., 2d Sess., 85(al (1964). The pri-
mal.. exception was fair"use, 86 containing lanquage virtu-
ally identical to,?lO? of the 1976 Act. Although the copy-
right revision hills underwent change, in.many réspects from
thieir first introduction in. 1964 to their final passage in 1976.
these portions u the bills did not change, * 1 can con-
clude only that Con%;[ess, like the Register, intended to rely
on the fdlr use docfrine, and not on @ per se exemption for

" I'rnfeuor Lulman made 3n-eial mention of the "pcrxniial iim-’ is-me be-
cause the area was one that
"has become disturbed by recent development? . ,
device* may make authors' and publisher*’ groups apprehensive The

Photiiduplicatiuii

Copyright Charter recently approved by (the International Cuniedor.itinn
of .Societies of Authors and Composers) emplt.iM.v* the concern of author*
over 'private use* which, because of technological development*, are .ml
to be competing crioiial) with the utlior's economic Intercut;,.1 lLa'".msn
Fair t'se Study .rt-.1i,

“"The one exemption proposed by the Register. permitting a lihrar) to
m,'me a single photocopy of an out-of-print wotItand of excerpt* that a re-
questor certified were needed lor research, met with opposition and w.v*
not included in the bills initially introduced in Cutigre'™ See Keel ter *
II'Il Report 2<1 Il R.41947 -S. .Mbs. &slh Cong., 2d
ter't Supplementary Report 2d. A library copying provision was restored
lo the bill in I'3b'J, after pressure from library associations Register *
Second Supplementary Report, eh. 1l1l, pp. 10-11: *ec S ./111. 91st l ong,
1st Sesn., s1On (Comm. Print Dec 10, IJWiji; 1175 Senate Report If

‘The 1'"VI Uillj provided that the fair u.-e if copyrighted material for
purpose* ‘such a* criticism, comment, new* reporting, teaching
ship, or research' was rot an infringement uf Copyright, and astod |- ur

i. H'e-u.

n oar-

“factors to be considered” in determining whether any other particular u-e
was (air Il R. 119-17 S. HUM, S'th l.'ung., 2d 3e»» , 4'1 f(l«*4l Rev.o-d
bills, draite.i oy the Copyright imice in Pfii. contained a fair use provi on
inerei- mentioning the doctrine but not indicating it* scope; “"Notw li-
standing the provisions -if section 10*L the fair use of a conyrigi.ted work :s
not an infringement of copyright.” U, R 1.117S. Mod. V.ilh Colig.. 1st
Ire**,. 1107 IHP/ii. The House Judiciary Committee restored the provi-
sion to I* earlier wording, H. R. f, . No 22117 s'Uh Cong . 21 Se<*.. ».
7*iilfl'ii, and the language adopted by the Comtnutce remained in the loll
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Prlvate, use, fo separate permissible copyirg from the
moermissible/* N _

When Congress intended speciai ar.d protective treatment
for private use, moreover, it said <oexplicitly. ~Ur.e such ex-
plicit statement aﬁPears in §106 itself. Tr.e copyright own-
er's exclusive rlg t0 perform @ copyrighted w- K. ir. con-
trast to his right to reproduce the work in copies, ;s limited
Section 106(4) grants a cqplyrlght owner the exclusive ri.mt:
perform the work espublicly,™hut does not afford the owner
protection with respect to”private performances by others.
A motion ,Plcture IS "performed" whenever its inages are
shown or its_sounds are made audible. 2101  Liké "eiri!-
[ingi a copyrighted lyric in the shower," Tuentittn Ctntur;
Music Corp. V. Aiken, <122 U, S. 151 155, (1975), Watchlng
television at home with one's family and friends Is now con-
sidered a performance. 1975 Senate Report 59-60; 1976
House Report 63." Home felevision viewing nevertheless
does not infringe any copyright—but only bécause ; lubidi

in later Congresses. .-‘eu il !l. 2.712s ' >7. '-".ti l'ui.g . r—-
"It"v7>s. Via I'Ht cong.. st Su¥*, iPC e:e >, - ST
Set*.. 5107 ,1971c a. | -1 !I'W Cong.. lit slot  T-7-0 i

2223 S 22. 91th Cong.. 1st res*.. | M7 1jTj; W e i van,:: rs e.

the House J tiiciarv Committee'n 1i'Td. *e | m- H- < [ - il 2.
1 H

conf. ReU. N> 91-17 id, ;. T'] 7>i. the iN- [ANQUAQE wu tear-:n i i ~ ;

the I'Oi Act.

" In Tii/ffo™.* ci-1IiKiii* Co. v L ui-] i f£2 "Li"t C *1 ;7

CM511973), aff'd by an equally i..video C ,u.i. CEENAT] IEYA A S
during the process of the ro'.'.m n of the cepyrglit >ta’' rv C e
Claim* suggested that oiu>:ng for |k-i*oti:il u. « night t «* at mim="be > i>
~if copyright protection jra'-r the It* <Act. IN -.'ir t it
cause- "hand copying ' for i,.i o n**a.way - i.gar-tcd ., ;

itile. and became the prav.i-v vf :;a..;i:g ,.,-r , ' HIVAG)
tJe*ewriter* and phutf'stai it.,.*- -** - * -fe dt-v* -tad. : .- .ii.-.;.g -f p,r
eemill copies by meant ItU'f "ban i,.r,d copying auiu'- ; r*;.-.-- e

well. at SO1FTY 2d, at 1T O-1."2,

Then* appear in me to ba -.exo-ral liras in tl,.< reasoning. Fait, :t :
by no mean* clear tr.a' the making - 1 a hand copy" of an entire work ;*
li-musslhlo; the m»*t oat can ia ia:l Is that there iv no reported c.ut-
M the subject, pOSSib'y bec.ri.,, u, copy,-gilt oa-iu-r *vei thought  VOI.[,-
wlule to sue. 9-e LMInan Fair I' *Study* 11-12; -i M. Nur.n".er. Copyr.gnl
I L'LU.7(F.;iHIa] <19r2), At load one cariv "reati a - r.cd "hat infringe-
merit would result ";f an individual ini.de copies f,,r I:;* [ersomn a.-,-, ev«n
in hi* own handwriting, at there is no rule of U* , vceptwg manuicript
copies from the law of infringment." A. \V-i], American Copyright Lav*
9lotat11917). second, hantl copying or even copying by typewriteri; “ui(e
limiting The drudgery involved m nuking har.t) eopiet ordinarily ensures
that only necessary anil fairly »n;a]| portions of a vwurk are taken: il itun-
likely that any visor would make a hand copy at a <uo*Ittute for one tr.at
could bo purchased, The harm to the copyright owner from.hand copying
(hu ti* minimal. 'Die tecent advent t»f inevper.Mve and readily available
Mpymg machine*, however, has changed the dm .editions of the preulcm.
s> Register's Second Supplementary Report ch. HI. p, Hearing* mi
Il R. 222J before the Subcommittee on I'onr.t. ' vil l.tberties, and the
Ailimni.vtratnin 0f Jo dice 0l the Ilutfe Jutliciiiry ('* n.nuttee. "Mth Colig .
| t Ses*.. 191 tlb7,7] 1197.7 House Hearingst 'reinarks u Rep l)ait.elsont,
! |, at 2!) (statement of Robert W (‘aini'i; =<(, at g.7u ‘remarks of Rep
OanlelMtni; id . at ;ird4 (testimony of Irvin Karpn d . it loT ue*:imony a
Rondo Cameronl: id . at I7W itestimnny of Rurbara Ringer, Register of
<'ipvrtghtsi. PIlUs. ‘Jt]he *li]ipi;-it;oii that ll.ere - tu li.rt invot.ed in a
o'holnr copying t copyrigbted text liy hand -be* not ir-uci. ud, ar.ee tre
qoestion of machine eopjng. ' H. Kiip an. An I'ra.arri' | V.vu of C.,py.
r gut 1"1-M2 t19'i7i

Ml atrio ifca >| Yo rtmifhtlijt'mp Vo t"litt \rh 1921 S a0,
tW("i"M, T>Vpeomj.'tr I'nr/i v Coloiof-a Wn»tdro .tie,/ -i.trir Ire,
115 1. S. J91. 404-40.1 (197111 and /7ie"frifi iVnfnry Mi,tie t'orp x
Aik,a, 122 U S 131 (1973), this (T.urt bad held tnat the reception of a
radio or television broadcast was not a "performance™ under the 19U9 Act.
The <7 art’* "narrow cunstructloii” of the word "perform ' wx* "completely
overt; mod by the (197'1 Act |Jand its broad definition of'perform ;n lection
I’ «  10Tfi House Report ST.
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contains the word “publicly." ' See glenerally 1075 Senate
Report 60-61. 1976 House Report *336-1; Register's 191 Re-
port 29-30.  No such distinction between public and private
gggisesappears in HQdiDs prohibition on the making of

~ Similarly, an explicit reference to private use appears in
1IDS.  Under that section, a library can make a copy for a
patron oniy for specific types of private use: “private studg
-ctcolarship. or research.”"  §8108(d)(1), and (eg(l); see 31
3FR ?201.14 b) (1982&. Limits also are imposed on the ex-
ent of the corﬁ)eylng and the type of jnstitution that may make
sorles, and thé exemption exPressly IS made Inapplicable to
motion pictures and certain other types of works,  §108(h).
These |imitations would he wholly" superiluous if an entire
jopy. nfany work could be made by any person for private
Use.

B

The District Court in this case nevertheless concluded that
the 1976 Act contained an implied exemption for "home-use
recording.” ISOF. Supp,, at 4-14-446. _The court relied pri-
T.urtiy un the legislative history of a 1971 amendment to the
1909 Act. a reliance that this Court today does not duplicate,
AU, at 11, n. 11, That amendment, however, was ad-
dressed to the specific problem of commercial piracy of sound
recordings.  Act of Oct. 15, 1971, 25 Stat. 391 11071 Amend-
ment). "T'he House Report on the 1971 Amendment, ina sec-
tign entitled "Homo Recording," contains the following
r-ialement;

"In approving the creation of a limited copyright in

itmd recordings it is the intention of the Committee

that this limited co yrlﬁ]ht not grant any broader rights
*ha; are accorded t0 0 er_c,op?/rlg_ht,proprleto,rs under
the existing title 17.  Specifically, it is not the intention

of the Conimittee to restrain the home recording, from
broadcasts or from taﬁes or records, of recorded per-
formances, where the home recrding is for private use

and with no purpose of reproducing ot otherwise capital-
|zmg commercially on it This practice Is common and
unréstrained today, and die record, producers and per-
formers would he in no different position from that of the

A v. rk I; lii-rMrir.i i "publicly it take* place ".al a place oju-n in the
public ir at any pnri- where a .'iib-taiuial number of penults outside "f a
r,urinal oreie "f tfamily ami its racial acquaintances is gathered.” § MI.

‘line ... (he exemption for private performances was to permit
the r.otne view me of lawfully marie videotapes. The Register noted in
IS I that In'ew technical devices will probably make it practical in the fn-
‘ire 'o reproojee televised motion pictures in the home, We do li"t ho-
..eve the private io'of such a reproduction can nr shi al lie precluded In
mpyriL’h 1." Register's ]|9%] Report 10 lemphasis adtie In The Register
did pm uiggrvt that the private making of a rt-prnducnor of a tolevi-cd
ini‘tion picture .could he permitted hv the copyright la’' The Register
later n-rnmili'd Congress that "[iln general the enncep of '‘performance’
iru-t ue distinguished diarply fr <m the reproduction of copies." Regia-
ler Supplementary Report 22.

«During hearings no this provision. Representative Danielson inquired
whether .! would apply to work* of fiction >uch a* "lione With the Wind."
or 'vUctm-r it was luni'eil to 'etrictly techn: al types of Information ' The
uncnntndicied response was that U 'voultl apply only in "general term* of
‘and! ".he useful art*. * 1973 llou-e Hearing? 231 (ti rtimony oi
it- imr. W. l'airr.si. ef. .at WH] I-iatimont n] Harry Rosenileldl ("We are
rul ar ig for 'lie r..-,.I to copy ‘ione With the Wind"")

The iiietition ill the .Senate anil Huitse Reports of situation* in which
i-<p:e* tor pnv ate t.»e would se permissible under the fair use doctrine—for
-es.irr.p e, :he making of a free copy for a blind person. 11)75 Senate Report

1.<75 lloiisr Report or the 'recordings of performances by music stu-
dents fir purpose* of analysis and criticis_m_," 1973 Senate Report ‘A —
See n. 12. Slalm.

- eii.'o

wflj.d to jupt-rtluous as well.
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owners of cop?/right in recorded musical compositions
over the Qast 0 Vears." H. R. Rep. No. 92-487. p. 7
(1971) (1971 House Report).

«timilar statements were made durln%Hous_e hearings "n the
oin - and on the House tloor - although not in the Sehate pro-
ceedlng?s. In concluding that these statements created a
gnener_a exemption f?_r home recordln%, the District Court, in

y view, paid too little heed to the context inwhich the
statements wore made, and failed to consider the limited ?ur-
%oste of the 1971 Amendment and the structure of the 1909

ct.

Unlike television broadcasts and other tyPes of motion pic-
tures. sound recordings were no: protected by copyn%ht
prior o the pas_sag{e orthe 1971 Amendment. AIthough he
underlying musical work could be copyrighted, the 1909 Act
provided no protection for a particular pérformer's rendition
of the work, ~ Moreover, copyrighted musical works that had
been recgrded for public distfibUtion were subject to a “com-
pulsory license": any person was free to record such a work
upan pasyment of a’2-cent royalty to the copyright owner.
§1(e2.3 Stat. 1{175-1076.  While reproduction without pay-
ment of the royalty was an infringement under the 1909 Act.
damages were limited to throe times the amount of the un-
paid royalty.  §25(e), 35 Stat. 10S3l-i>>2: shapiro. Bernstein
& C0. V. Good'i, 2 IS F. 20 269. 262-263, 265 (CA2 1957), cert.
denied, 355 U.'S. 952 11958). It was observed that the prac-
tical effect of these grovmons was 0 legalize record piracy.
See S. Rep. No. 92-72, ﬁ 197D: 1971 House Report 2.

In order to, suppress this piracy, the 1971 Amendment ex-
tended copyright protection beyond the underlying work and
to the sound _recordln?s thems@lves.  Congress chose, how-
ever, to provide only Timiteq protection; owners, of copyright
I sound recordings”were given the excusive right "Itjo re-

-Thu following exchange took place during ike ic-tintmy nf Barbara
Ktngor. ihi-n A»-:stani Register of Copyrights:

‘m(Rep |Bie-ter
home.

1can tell you 1 must have a sin.nl pirate in my ow n
My son ha* a cassette tape recorder, or.ii is a particular record he-
come* a Int. he will retrieve it onto his little set. . . iTlhis leinsl.it.,m. of
enur e, would not point to his activities, would if

"Miss Ringer. 1think the answer is clearly. No. it wojld not." | have
spoken at a couple of seminars on video cassettes lately, and this question
i- usually asked; What annul the home record- rs." The answer | have
in'-on and will give again is that this issomething,u cannot control. You
-imply cannot control it. My own opinion, whi ther this is philosophical
dogma or not. is that sooner or iter there ,* going to he a crunch hero
Hut that is not vvhai this legislation is addressed to, and | do not see the
I do not see anybody going

into anyone * home and preventing this -or of thing, or forcing legisla-

crunch loming in the immediate future. .

tion that would engineer a piece of equipment r.ot to allow home taping "
Hearings on S '116 and IlI. R *>(27 )v,.|'>re subcommittee No. .1 of the
llou-e Committee on the Judiciary. '2d (V .g l.-t Scss., 22-24 U9711
«|.'71 House Hearing*!.

3 Shortly before passage nf the hill, a colloquy look place between Rep.
resentative Ko-ieianeier. chairman of the House subcommittee that pro-
duced the hill, and Representative Karen, who was not on the committee;

‘Mr Karen. Am | correct in assuming that the hill protects copy-
righted material that is duplicated for commercial purposes only?

"Mr, Ka.vtenmeier. Yes

"Mr Karen. In oiher words, |fy0Ur child were to record off of a pro-
gram which come* through the .or un the radio or television, and then used
.t f,r her own persona! pleasure, for listening peusurc, "“hi* use wouiu not
ee included under the penalties of tin* bill'!

"Mr Kastetimcn-r. This renot included ,n the bill.
tleman rakes the point.

"On page 7 of the report, under Home Recordings," Members wall note
that under the hill the -ame practice whi h prevails today is called tor;
namely, this is considered both presently and under the proposed law to be
The child docs not do this for commercial purposes. This is
H7 Cong. Rec. 3-iT48—J-1749 (1971).

I am glad the gen-

fair use.
made clear in the report.”
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produce [their works1ar.ii distribute {themJto the public."
1971 Amendment. §1(a). 85 Stat. 391 (formerly codified as 17
U. S. C. §81(f) (1976 ed.)>-* This right was merely the right
of commercial distribution. See 117 Cong. Roc. 34748-34749
(1971) (colloquy of Reps. Kazen « Kastenmeier) (“the bill
protects copyrighted materiai that is duplicated for commer-
cial purposes only").

Against this background, the statements regarding home
recording under the 1971 Amendment appear in a vorv differ-
ent light. If home recording was "common and unre-
strained” under the 1909 Act. ee 1971 House Report 7, it
was because sound recordings .ad no copyright protection
and the owner of a copyright in (he underlying musical work
couid collect no more than a 2-cent royalty pius 6 cents in
damages for each unauthorized use. With so little at stake,
it is not at all surprising that the Assistant Register "d(id]
not see anybody going into anyone's home and preventing
this sort of thing." 1971 House Hearings 23.

Bit the references to home sound recording in the 1971
Amendment's legislative history demonstrate no congres-
sional intent to create a generalized home use exemption
from copyright protection.  Congress, having recognized
that the 1909 Act had been unsuccessful in controlling home
sound recording, addressed only the specific problem of com-
mercial record piracy. To quote Assistant Register Ringer
again, home use was “not what this legislation (was) ad-
dressed to." 1971 House Hearings 22."

While the 1971 Amendment narrowed the sound record-
ings loophole in then existing copyright law, motion pictures
and other audiovisual works have been accorded full copy-
right protection since-at least 1912, see Act of Aug. 24, 1,12,
37 Stat. 488, and perhaps before, see Edison v. Lubin, 122 F.
210 (CA3 1903), app. uism'd, 195 U. S. 625(1904). Congress
continued this protection in the 1976 Act, Unlike the sound
recording rights created by the 1971 Amendment, the re-
production rights associated wit!, motion pictures under
§106(1) are not limited to reproduction for public distribu-
tion; the copyright owner’s right to reproduce the work ex-
ists independently, and the "mere duplication of a copy may
constitute an infringement even if it is never distributed.”
Register's Supplementary Report hi; see 1975 Senate Report
57 and 1976 House Report 61. Moreover, the 1976 Act was
intended as a comprehensive treatment of all aspects of copy-
right law. The reports accompanying the 1976 Act, unlike
the 1971 House Report, contain no suggestion that home-use
recording is somehow outside the scope of this .ill-inclusive

“Tile !I*Oii Act's grant of an exclusive right in “copx. ', lon, was nf no
assistance to the owner of a copyright in a sound recording, because a re-
production of a sound recording was technically considered not to he t
"Copy." See 1971 House Hearings IS (testimony of It.irbarn Ringer, A. -
jislant Register of Copyrights!, iﬂl'l Amendment. 5 lie), so Slot. 191 (for-
merly coddled as 17 L'. a. C. 426 111,70 ed.l) ("For the purposes of (speci-
fied section), not including 5II)], but not for any other purpose, a
reproduction of a (sound recording! shall he considered to be a copy
thereof"). This concept is carried forward into the 1976 Act. which
distinguishes between "copies” an.) “phonorecords,* See n. 7, SUpra

JDuring consideration of the 1976 Act. Congress, of Course, was well
aware of the limited nature of the pmteeiion granted lo sound recording*
under the 1971 Amendment. See 1973 House Hearings 11:1ltestimony nj
Barbara Ringer. Register of Copyrights) (1971 Amendment "created a
copyright in a sound recording . , . but limited it to the particular situation
of su-ealled piracy")- id., al lilsd iletter from John Lorenz. Acting Librar-
ianof Congress) Hinder 1971 Amendment ‘only the unauthorized produc-
tion and distrmution to (lie public of copies of the found recording is pro-
hibited. Thus, the duplication of mmud recordings for private personal
one and the performance of sound recordings through broadcastir.g or
other means are outside the scope if the amendment").
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statute.
tional exemptions were to bo implied.-

| therefore find in the 1976 Act ro implied exemption to
cover the home taping of teie'ision programs, whether it he
for a single copy, tor private use. or for home use. Taping a
copyrighted television program is infringement unless it is
permitted by the fair Use exemption contained it: ; loT  the
1976 Act. | r.ow turn to that issue.

IT
Fair U.-e

The doctrine of fair use has been caiic-d. with some
cation, "the most troublesome in t-.¢ wnoie iaw of copyrijnt.”
Dcllar v. Santnet Goldwyn, Inc., 104 F. 2d 661. 662 'CA2
1939): see Triangle Publications, Inc. v. Knigrt-RiJder
S'eicspapers, Inc., 626 F. 2d 1171, 1174 (CA5 1980); Mcerupoi
v. Sizer, 560 F. 2d 1061, 1068 (CA2 1977). cert, denied. 434
U. S. 1013 (1973). Although courts have constructed lists e
factors to be considered in determining whether a particular
use is fair," no fixed criteria have emerged by which that
determination can be made. This Court thus far has pro-
vided no guidance: although fair use issues have come here
twice, on each occasion the Court was equally divided and
no opinion was forthcoming.  Williams S: Wilkins Co. v.
United States, 203 Ct. CI. 71. 487 F. 2d 1345(1973), affd. 420
U. S. 376 (1975); Benny v. Lories, Inc.. 239 F 2d 532 i'A9
1956), affd sub noin. CBS. Inc, v. Lucie's Inc., 3517 U. 8. 13
(1953).

Nor did Congress provide definitive rv.es when it uM.fivd
the fair use doctrine in the 1076 .".-c: it simnly morin-ratc-i .;
list of factors "to be considered": the "purpose a., i character
of the use," the "nature of the copyrighted work." th-_
"amount and substantialitv of the ( rtbiti u.-<-i." .i.-I. >-rr
the most important, the "effoc: of the use upon ;.0 ;».>* ;

It was cieariy the intent of Congress that r.o a-ldt-

<Representative Ka.iter.mei-.-r. the principal Hio-v ir .. 1 -7-
revision mil ami chairmen uf .- House committee pr- m.-.d =

made tills explicit on the opening ilav i the tiuii.v hearings

"(K)rorn tune to tune, certain areas have nut hi.-ii coven-1 r. tr--
Hut ia il not the case, this being a unified c.,:e. that the -q erar.un uf b..'
dues apply whether or not we specifically d-.ai with asiinj-.-c; <C -mt.’
"Therefore, we can ready r.ot faii to de.ii ,v,:h ai, :-iue. It M dealt

with-me way or the other. The code. title ;7. afil e.or t 8
made u conscious decision even by omission. ..

"By virtue of passing this bill, we wail de.il with ever.-issue. Wh.-"r.er
we deal with it completely or not for tie- purpose of resolving the issue*
involved is the only question, nut whether = h.i= leal, with the four cota.i-r-
of the bill because the four corners of the 'mil wall pre-tune to deui with ev-
erything Incopyright." 1975 House Hearings 115

"The precise phrase "fair u*e" apparently did not enter the ease iaw
until 1-69. see Lilicmice v. polll), 15 F. Cas 2. 60 "Nu. s.lIP) it.'C
Ma-s.l, but the doctrine itself found early expression in FalSOm v. Marsh.
9 F. Cas, .!12 (No, 4,901) ICC Mass. i.-l 1l ...ucr story was faced there
with the "intricate and embarrassing quesiiu, nj* whether a biography con-
taining copyrighted letter; was "a justifiable use Of the «i Iginal material.).
Mich as the law recognizes as no infringement of the copyright Of the plain-
tiffs." Af., at:i44, 318.
was necessary, said Justice Story, to consider "the nature and objects .if
the selections made, the quantity and value of the materials used, and the

In determining whether the use was permitted, it

degree in which the use may , rejudsce the sale, or diaunish the profits, or
wiper ede the objects, of the original work. . . Much miia(. ;n suce,
cases, depend upon the nature of'he new wvrx. the value and extent of Me
copies, and the degree in which the original authors may tie injured
thereby.” |d., at 1145-H49.

Similar lists were compiled v later courts. 6«e.c .f-eunor f ;or
eatlly Co v. Munttne Mu/ Co., 121 F. 2d 274. 2- 1iI’A.ii. cert, dented.
19 1". 8. 928 ' 1970), M alleus Cuileei/erCo. v. Falwer li.r Co.. 113 F. 21
7.1, ~5 (CA'j 19411): Co/kOI6H fidiirci COrp. v. Saliomil ISroaacastint/ Co .
137 F .Supp. 348 (SD cal. 1953); Shapiro, Ucroslun a-c-i v./+ F Cottier
X i'oo Co.. 26 1j. S. P. q. 10. 14 csDNY 19347 Hill v Hui.oi A Marttll,
InC., 220 F. 339, 340 (8DNY 1914
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market for or value of the copyrighted work" (emphasis sup-
plied) IJ 157, No particular wdirht, however, was assigned
0 anho these, and the list was not intended to be exclr-iv
The House and Senate Reports explain that %107 does no
more than cave "statutory recognition” to tiie fair use doc-
trine; It was intended “to festate the present judicial doctrine
of "air use, not to change, narrow, or enlarge it in an% way."
1070 House Regl)ort 68._See 1075 Senate Report 62: S. Rep.
No. 93-982. g 3 (107-5&; H. R. Rep._No. S3. 90th Cone.. 1st
316331'96562) 119%rs; H. R. Rep. No. 2237, SDth Cong., 2d Sess.,
1 .

Despite this absence, of clear standards, the fair use doc-
trine (g)lays a crucial roie in the law of co yrlght. The pur-
P_ose of Copyright protection, In the words of the Constitu-
lon. is to “promote the Pracress of Science and useful Arts."
Copyright Is based on the belief that by granting authors the
exclisive rights to reproduce their works, the¥ are given an
incentive to Create, and that “encouragement ot individual ef-
fort b% personal %am IS the best wayto advance public. wel-
fare through the Talents of authors and inventors in *Science
inti the uSeful Arts.”" mazer V. Stein, 35/ U, S. 201, 219
'195-1). - The monopoly created by chyl/rlght thus rewards
"he individual author in order to benelit thé public. _ Tivniti-
'li |.Vn'u_|-y Mimic Corp. V_Aiken, 122 U, S. 151, 156 (21975),
For.F lul Corp. V. Duijal, 226 U, S. 123127195 (L<32) see
i ji. Nem No. 2222. 60th Cong.. d Sess., 7 (1301)

There Ire situations, neverthéless, in which strict enforce-
ment of this monopoly would inhibit the_ver¥ "Progress of
AVi00 and useful .Vits" that pop%/rlght IS intended"to pro-
mote. An obvious example is theresearcher or scholar
whoo. own work depends ‘on the ability to refer to and o
\ete '[a/ work of prior scholars.  Obviqusly, no author couid
e a j.ew work If he were first required to repeal " In; re-
en'cl of every author who had gone before him - The
ov.ouir, dke thé ordmarY user, of course could be i to bar-
gain with each copyright owner for permission tq quote Irorn
s refer to prior works.  But there is acrucial difference be-
tween the scholar and the ordinary user. Wien the ordinary
user decides that the owner's price is too high, and forgoes
ise of the work, only the individual is the loSer. - When the
scholar forgoes the use of a prior work, not only does his own
work suffer, but the ﬁUth is deprived of his contribution to
-mowledge.  The scholar's work in other words, produces
external “benefits from which ever?/one profits, I such a
‘.-, the fair use doctrine acts as a form of subsidy—albeit at
the first author's expense—to permit the second author o
make limited use of _the first author's work for_the public
0od. See Latman Fair Use Study 31; Gordon, Fair Use as
Market Failure: A Structural Analysis of the Betamax Case
ind its Predecessors, 82 Colum. L. Rev. 1600, 1630 (1962).
_Asimilar subsidy ma?/],be a ﬁroprlate in a range of areas
ill,or than pure scholarship.  The Situations in which fair use
is most commonly recognized are listed in §107 itself; fair use
may be found whien awork is used "for purposes such as criii-
ism. comment, news reporting, teaching, . . . scholarship,
X research.” The House and Senate Reports expand on this
list somewhat.-" and other examples may be found in the ease

TV, r;1l
pre*le.*es-.,rs.

rom
*.gfet:l.

ahead because irach of as builds on the work of our

A dwarf standing on the shoulders of a giant can see f.ir-

KT.irt nin-eli. © t'hafee, Refiections on the Law of Copy-
C-ilani. L Rev. *rt], >11 il915).

*Quoting from the Register's 1961 Report, the Senate and House Re-
ports give examples of possible fair uses.

"quotation of excerpts in a review or criticism for purposes of illustration
r comment; quotation of short passages in a scholarly or technical work.
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‘aw." Each of these uses, however, resleet; a common
theme: each is a productive U.-. resultmgnln some added ben -
efit o the public beyond that produced by the first author's
work.t  The fair usé doctrine, In other words, permits works
r >be used for "socially laudable purposes.” See Copyright
Office, B;lefing Papers on Current Issues, reprinted in 1975
House Hearings 2051. 2055, | am aware of no case in which
the reproduction of a copyrighted work for the sole benefit uf
the user has been held to be fair use. * , ,

| da not suggest, of course, that every (Productlve Use is a
fair use, A finding of fair use still must depend on the facts
of the individual Case, and on whether, under the circum-
stances. If IS reasonaple to expect the user to bargain with
the copyright_owner for use of tne work.  The laif use doc-
trine mist'strike a balance between the dual risks created by
tho copyrlgeht system: on the one hand, that depriving au-
thors 0f their monopoly will reduce their incentive to create,
and. on the other, that granting authors a comprlete mongpoly
will reduce the creative ablll(tjy of others.3  The inquiry is
necessarily a flexible one, and the endless variety of situa-
tions that may arise precludes the formulation of exact rales.
But when a user reproduces an entire work and uses it for its
original purpose, with no added benefit to the public, the doc-
trifie of fair use usually_does not apply. There is then no
need whatsoever v, provide the ordinary user with a fair use
subsidy at the author's expense. S

The ‘making of a videotape recording for home viewing is
anordinary rather than a productive use of the Studios' copy-

for illustration or clarification of the author «oNrrvations: use in a parody
of -nine of tin* 'oment of Uic work rare,nod: summary of an address or xr.i-
elo wall r-fquotations, in;t new e rep rt. reproduction by a library ol a
poriion of a work to replace part -!a damaged copy: reproduction oy a
«0.ichvror eudent of a .iltiall par. *f.i work lo d!a%trate a lesson: reproduc-
tion of a worn in .egtslauve or yid.euu proceedmet r repi.r.s; incidental
and fonmioiis reproduction, in a newsreei 0F bruinieast nfa work located
in‘'he scene of an event being recorded,"" 1975 senate Report 01->12; 11)76
House Report 65.

see. = y . Truiii'ili* I'tihliaililiim, Ire v. Kuriht-liidder SvM paprrit,
INC.. dJii F. fid 1171 iCA5 1SSOr (comparative advertising).

“ Professor fieltjcr has ohamcleroied these lists of uses as “reflectlingl
what in fact the subject matter of fair use lias in the history of its adjudica-
tion consisted in: it has always had to dc with the use by a second author of
a first author's work." fi. ScltJer, (exemptions and Fair Use in Copyright
21 (1978i (emphasis removedl. He distinguishes “the mere reproduction
ofawork inorder to use it for its intrinsic purpose—to make what might be
called the 'ordinary’ u»e of it." When copies are made for “ordinary" use
of the work, "ordinary infrtngtinrnt has customarily Nen triggered, not
notions of fair use" (emphasis in uriginali, |b|d See also At. Nimmer.
Copyright 513.051A: 1] (lll:e21(“Use of a work in each of the foregoing con-
texls either necessarily or usually involves its use in a derivative work").

-Willhiin ,+ Wilkins co. x- L'mud States, 203 c1. c1. 74. 587 F. 2d
1345 (19731, aff'd by an equally ilivided Court, 420 U. S. 376 (1975). in-
volved the photocopying of scientific journal articles: the Court of Claims
stressed that the libraries performing the copying were "devoted solely to
the advancement and dissemination of medical knowledge,” 203 Ct. Cl,, at
01. 1.-7 F. 2d, at 135*1. and ihat "medical science would be seriously hurt if
such library photocopying were stopped.” hl, at 95, 487 F, 2d, at 1356.

The issue nf library copying is now covered by 5108 of the 1976 Act,
That section, which Congress regarded as "aulhorlalir.gl certain photo-
copying practices which may N0t qualify as @ fair USe," 1975 senate Report
67; 1076 House Report 74, permits the making of copies only fOI' “private
u nsidyny and rerm.

" In the words of l.ord Mansfield. "]\V]e must lake care to guard against
two extremes equally prejudicial: the one. that men of ability, who have

study, scholarship, or research.”

employed their time for the service of the community, may ran be deprived
ol their just merits, and the reward of their ingenuity and labour; the
ither. that the world may not be deprived of improvements, nor tho
progress of the arts he retarded." Sayre v. Mourt. 1 East 361 n. (b). 102
Eng. lep. 139, Il n. ,bl (K. B. 17851 See Register's Supplementin’
Report 13.
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righted works. The District Court fount; that Betamax
owners use the copy for the same ulr:oose as the original,
They add nothing of their own." -580 F. supp.. at 453" Al-
though applyingthe fair use doctrine to home \ TP. record-
Ing, as Sonv argues, may Increase public access to material
broadcast free over the public airwaves, | think sony s argu-
ment misconceives the nature ot copyright. - Copyright gives
the author a right to limit or even’ to cut off access to his
Work.  Fox Film C->rp. V. an-tl._286 U. S 123 127 11932)
A VTR recording creates no_public henefit sufficient to jus-
tify limiting this fight,  Nor is this right extinguished by the
copy right owner's choice to make the work available over the
airwaves.  Section 106 of the 1976 Act grants the copyrlct;ht
owner the exclusive right to control the performance and the
reproduction of his work, and_the fact that he has licensed a
single television performance is really irrelevant to the exist-
ence of his right to control its reproduction.  Although a tele-
vision broadcast may be free to the viewer, thiS fact Iis
equally irrelevant; a book borrowed from the public library
may not be copied any more freely than a hook that is
purchased. . . . .

It may be temptln% as. in my view, the Court today is
tempted, to stretch the doctrine”of fair use so as to permit
unfettered use of this new technology in order to increase ac-
0ess {o television programming, BUt sjc1i an extension risks
eromn? the von, basis of copyright law. by depriving authors
of control over their works and” consequently of their incen-
tive to create." Even in the context of highly productive
educational uses, Congress has avoided this temptation; in
passing the 1976 Act Congress made i" clear that off-the-air
videotaping was to be permitted onIY in very limited situa-
tions. "Sue 1976 House Report 71; 1975 Senate Report 64.
And, the Senate report adds, "[t]h*? committee does not in-
tnul to suggest. . . that off-thc-air recording for convenience
would under any circumstances, be considered ‘fair use."
id., at e6. | cannot disregard these admonitions.

B

1 recognize, nevertheless, that there are situations where
Permlttlng even an unproductive use would have no effect <a
he author's incentive to create, that is, where the use would
not affect the value of, or the market lor, the author's work.
Photocopying an old newspaper clipping to send to a friend
may be an example; pinning a quotation on one's bulletin
bodrd may be another. In each of these cases, the effect on
the author is Lrulv de minimiti.  Thus, even though these

“This point wu;. brunch! home repent, illy by the Register of Copy,
rights. Mentioning the ‘hnillitude of technological development.”™ iincr
passage of .he I'MIJ Act. including ‘remarkable development,, in the Use
of video upe," Register's supplementary Report Xxiv-xv, the Register
cautioned:

“| realize, more clearly now than 1did in U“il. that 'he revolution in
communications hat brought with it a .-ciiotis challenge to the author's
copyright. This challenge comes not only from the ever-gf «««mg commer-
cial Interests who wish to use the author s works for private gam Vi
cquaily serious attack has come from people with a sincere nUciest in lhe
public welfare who fully recognise . Illat the real Inart o' civilization
., .owe? us existence lo the author’; ironically, hi seeking to make the au-
thor's works widely available by freeing them from copyright i estricnoe-,
they fail to realize that they are whittling away the very (him; iliat nur-
tures authorship in the lirst place.
demands must be worked out. true enough, hut not by denying the funda-

An accommodation among roe,:l,cling

mental constitutional directive; lo encourage cultural pro Toss by -ecurillg
the author's exclusive rights to lum fora limited time.
11175 House Hearings 117 'testimony of Barbara Ringer. Regisivr of

Id., at w; sue

Copyrights/.
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uses provide no benefit to the public at large, r.o purpose is
served by preserving the author's monopoly; ar.d the use may
be regarded as fair.” _ _ N
Courts should move with caution, however, in depriving
authors of protection from ur.prot uctive “ordinary” usgs.
As h_s been noted above, even in tre ease of a productive
use. i 107(4) requires consideration of “the effect” the :-e
upon the potential market for or value if “he cvpyrgated
work" (emphasis added). “(Al particular use arich’ mav
seem to have little or no economic impact <t. "he ,i;.:i.irs
rights today can assume treineiiiinus importance in times
come." Register's fiuppleiiieiitai'y I_!°-Fh_»r. tt Al iun
uct. a use may seem harmless \vneii view-d In_ Ann.
"[ijsolated instances of minor mfrmgements, whet. in,i.nl
many times, become in the a%qrega e amajor ir.oal.m my,
rlqh that must be prevented." 1975 Senate Report .
therefore conclude that, at least when the propo-ci u-e ;>
an unproductive one, a copyright owner need prove oi.y a \>
(etitial for harm to the market for or the vaiuo of 'hé p;.-
righted work. See 3 M. Nimmer. O/pynghi : 14-m.E ;|- .
ﬁ' 13-C4 (19S2).  Proof of actual harm, ir even nroiiablv
arm, niay he impossible in an area where tre effect  a:<w
technoloa%/ IS speculative, ard requiring suer, ;;  vv.mi
Prespnt_ e "real dancer . . . or confining the -cop" o an au-
hor's rights on the basis uf the present tCenr.'wcy Mti.at. as
the years go by, his copyright loses tnucn of its vame necaus-
of unforeseen ‘technical advances.' Register s Supplemen-
tary Report 14, Infringement thus uoulu be found, if the
copyright owner demonstrates a reasonable :«<->il»liiy that
harm will result from the proposed use. . When the use’is out
that creates no henefit to the #ubllc at iarg", con; right ;
teetiuni snould not le_denied on the basis mat a ;;- vtecnnol-

og¥ that may result in harm has riot Vet done -1.
he Studjps have, jduiUttU'i %n,umber < It ik
thelr cepyr'g.s. v re-

3TR recording could_damagg,_ _
c<rd1n% could Teduce iheir avility to markef trvirw
mavie theaters and through the réntal or sale ofre-ia <unied
videotapes or videodiscs; It also could reduce their rerun au-
dience. and consequently the license fees available to t'i-m
for repeated showings. * Moregver, advertisers may be will-
|n1q to pay for only "live" viewing audiences, if they relieve
YTP. viewers will delete commercials or if rating .-ef.'Kes are
unable to measure VTR use: if this is the case.”VTR record-
ing could reduce the license foes the Studios are. able to
charge even for first-run showmgzs. lerary-bulldlnfq may
raisé the potential for each ' f the Types of hafm identified by
the Studios, and time-shifting may Taise the potential lor sub-
stantial harm as well.u

“A VTIt iiwner who has taped a favorite movie f-.r repeated “ win;

will be less likely to rent . r buy a tape ct/ht-iimn,’ tne -ante movie, watch a
televised rerun, or pay in see r.ho movie at a theater. Although mr.f-mi't-
mg may not replace theater nr renin viewing or the purcno.-e m prerc-
conleil tapes or dim's, ii in../ well replace rental wage; a VTR user who hj»
lecon leil a first-run movie for luler Mewing will have no need '
Copy when lie wants to see it.
avoid ..uniinercials; the library hmhler may /;. , ao>e eontrol :*) re- *]j
wittioiit them, and all users may fa*t.forward through vomm*T':ii* on
playback.

The Studios imroilueed evpert testimony that Imth “ime *nif:...g mi
librarying would tend 'o dcere,i.ie their revenue irriili . npyrighl, < aoi> .
See lei/l-. Supp,.at I*u, Tile District Court's finding- ais<< y»r.ow ar stafi-
Both- de>
erage Betamax user wvr.s netw.u-n y, and

Doth library-/milder* and tumnsmfters may

tiul library-building ml avoidance uf commercials
surveys showing that tile
tapes. The Studios -urv v mowed that at leas'. 10'J of u.ers r .1 ill' r-

--.milcd

than 10 tapes in a "library"; Sony's survey showed ti.at mere than lli'c i

jsers planned to view their tapes more than once: and both -.de, survey*

’iaFﬁ-VFd that co'umercrds were avoided at .east 25'i of the time |J., at
)
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Although the District Court found r.o likelihood of harm
from VTR use. 430 F. Supp., at 463. | conclude that it ap-
“bed an incorrect substantive standard and misalloeatod the
burden of proof.  The District Court reasoned that the Stu-
dio# had failed tu Prove that library-building would occur “to
.1y -Icaihcart extent." id., at 467; that the Studios" prere-
»tried wid" odiscs could compete with VTR recordings and
were “arcniabiv . . . more desirable,” ibid: that it was “not
clear trat movie audiences will decrease. at 46S: and
*hat the praicice of deleting commercials “may be ton te-
lious" for many viewers, ibid. To the extent any decrease
m advo-[ri.-me revenues would occur, the cour. concluded that
*“c itudius had "marketing alternatives at hand to recoup
some of that predicted loss.” 1., at 452. Because the Stu-
lios prediction of harm was "based on so many assumptions
r.d.n asystem of marketing which is rapidly chan%mg,"the

-Ur, s, - hesitant to identity "probable effects' of honie-use

CO[%IH%’f th'd, S
_Tne Dis'c.ct Court's reluctance to engage m prediction in
*hi.- are i under.-'.amiable, but. in my“view, the court was
Mistaken in concluding that the Studios should hear the ris«
r-ated by this uncértainty. The Studios have demon-
a potential for harm; which has not been, and could
”|8tvr|5’8m ruetfuted at this early stage of technological
Ti.* Di.-rrx"- Cnuri'* analysis of harm, moreover, failed to

* ider the effect of VTR Tecording on “the patentmi mar-
. " ti'¢ value of the cop rlghted work,” as required b
« %7 1) Tho requirement that a putatively infringing use
* copyrighted work, to be “fair," must not impair & "poten-

' mmarket for the work has two implications. _First, an in-

fringer .cannot prevail merelg/ b demonstratmg that the
ypynql.t hotaer SUFTEred no Nét harm from the Infin
tion. . “Indeed, even a shoving that tie infringement has. rc-
«itoil in a net benefit to tin* copyright holder will not suffice.
Rather, 'he mfrmHer must demonstrate that he had not im-
R?lred the copyright holder sability to demand compensation

't lor to deriy access to) an%group who would otherwise. Im
willing to pay to see or hear thé copyrighted work, —.Second
tho faCt that a given market for acogryrlghted work would not
Im avallable 10 the copyright holder were it not for the in-
frlntger's activities does not permit the infringer to exPI()lt
that” market without compensating the copyright holder,
dec rriv shite University Research Foundation, Inc, V.
Annrienn Rrinulciistiiii Cos., 021 _F. 2d 57(}CY2 |Pb0)

In this ease, the Studios and their on/ici demonstrate that
the advent of the the VTR technology created a potential
market for their copyrighted (Programs., That market con-
sists i f those persons who find it |mP053|bIe or inconvenient
to watch tho progirams at the time they .are broadcast, and
who wish to watcll them at other times. These persons are

el'-no-rn owr the impact of .i use upon ‘pun-raini* murlo.-H is to lie
-ui-l in -m---. d-cidc*l both before and after v *07 tent (.'ongr-uV imprinta-
-r to (In- jiidieially-ereati-d doctrine -if fair use. See, > - , Imm state
rbo-irnt'i Iteieareli Foundation, toe. v. .ton neon Iti'i'Ulenitmt," Cot

*Jl 1 57.-iniCAg |(c<i)] ("the effect of tho use on the copyright holder' =

notential market f-r the work"); Meero/ml v. .Vicrr, 'GO K. ")) Illiil, |1)70
1 \d 11*77L 'A m-v |*uic in fair use ram* is whcthcr the defendant's work
m -els to dimmish or pr jilicv the potential ale nf plaintiff's work"), cert
h-fm-ii, 1.1 £ S, [i)i;l @07.s1; wilsiiiin.i x Wilkins Co v. C ailed Stain,
S Cl. 71, ", l1e7 I' g.i 1115 i:,)g il!)7tt) I' thc effect of (ho u>«on a
~opyright owner mpotential mathot for and value nf his work"*, nlf'd by an
meniijl- d.vidt-d t'ourt, 100 C. S. 47G i197.v. Fncydopmdia Hntanaiea
Kdiieat niiat Cnrj> v. Crooks. >1© k. supp. 115%). 1171 (WDNV 11—)
"The concern hire must he focused on a copyrighted work™ potential
market It * perf-ctly po**lbi» that plaintiffs' protits would have been
creator. hut f,r the kind 0$videotaping in question") C-mph -sis in orlginall.
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willing to pay for the privilege of watching enpyri rated work
at their convenience, as is evidenced by the fact that they are
willing to par_ for YTRs and tapes: undoubtedlY, most also
would be willing to_pay some kind of royaltK n copyright,
holders.  The Studios correctly argue_ that they have been
deprived of tho ability to exploit this sizable market.

It is thus apparent from the record and from the hr.dir.gs of
the District Conn that time-shifting floes h: ve a substantial
adverse effect qun the "potential market for" — Studios'
copyrighted works. — Accordingly, even under the ‘orrr.uia-
t'on of'the fair uv doctrine advanced by Sony. v.me-sMf'ir.g
cannot he deemed a fair use.

Vv
Contributory !nfringemer.t

From the Studios' perspective, the consequences of home
VTR recording are the same as if a business had taped 'he
Studios' works off the air, duplicated the tapes, and sold or
rented them to members of the public for home viewing.
The distinction is that home VTR users do not record for
commercial advantage; the commercial benefit accrues to the
manufacturer and distributors of the Betamax. | thus must
Proceed to discuss whether the manufacturer and distribu-
ors can be held euntribuioriiy liable if the product they sell is
nsetl to infringe. o o

It is well established that ||ab|I|tK for copyright |nfr|n%e-
ment can be imposed on persons other than those who actu-
ally carry out the infringing activity. k-ilem C0.  Harper
Heathers, 222 U. S. 5562615 iltMIi; 5M. Nimtner, Copy-
rlght | 12(U[A1 |U*323, SIte Twentieth (' n'unj Music t.'orp
V. Aihen, 22 U. §, 151 100. n. Il IPTa); Hack V. Jouv-La-
suite lienttV C0., 2 v. S 1% IPs *I.Mj.  Although the
liability prow, ion m'th<- 1976 Act provides mm%that la] K
one who violates any of the exclusive rights of the copyright
owner .. 1S an mfrmPer of tho cop}/rlght." 17 US C
b5ol'a). the House atul” Senate Reports demonstrate that
| 'oneress irt<diti*t to retain judicial doctrines of contributory
%nlfrkngement. 1975 Senaté Report 57; 1976 House Report

The doctrine of contributory copﬁrlqht w'Ymgoment, how-
ever. is not well-dellned. ~ Orie ofthe Tew auciripts at defin-
tion appears In Gershtein Publishing Carp. V. Columbia Irf-
/s Managerent tnc.. 11l F. 20 1150 (CA2 1971),  In that
case the Sqec,ond Circuit stated that "or* who, with knowl-
edge of the infringing_ activity, induces, causes or materially
contributes to the infringing conduct of another, may be held
liable as a ‘contributory” infringe"." 1q,, at 1162 {footnote
omitted*.  While | have no quarrel with this general state-
ment. 1t does not easily resolve the Present case; the District
t.'ourt and the Court of Appeals, both purporting to apply it,
reached diametrically opposite results.

A

In absolving Sony from liability, the District Court rea-
soned that Sony had no direct involvement with individual

This nti-iu is manifested further liy proveions of the 177G Act that
exempt f¥inn liability person* who. while not participating directly in any
infringing activity, could otherwise ho charged with contributory infringe-
mt-nt, See i 10h(f)(l) dibrary not liable “for the unsuperused use of re-
producing equipment located on its promt***." provided that certain
warnings are posted); 5I1li'uj) ("governmental body" or 'nonprofit agricul-
tural -*r horticultural nrganitation” nut liable for infringing performance by
concessionaire 'in llit- course nf an annual agricultural or horticultural fair
or exhibition").
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Betamax users, did no: participate in any off-the-air copyin
ar.d did r.o: know that such cop¥|ng was tr. infringement,
the Studios' copyn%ht. 430 F. Supp.. at 460. | dgree with
the Gershwin COUT that contributor: liability may be im-
osed even when there hia< m%n o direct contact between
he defendant and the infringer. The defendant in - rs'etrin
Was a concert promoter operating through local concert a.-so-
clatiom that it sponsored, it had o contact with the infring-
ing perform™c themselves. 442 F. 2d. at 1162-1162. Sée
alS0 Ttrentie’n Century Music Corp. V. Aiken. 422 U. S.. at
160, n. 1i.  Moreover, anndln? of contributory infringement
has never depended on actual knowledge o Rartlcular In-
stances of infringement: it is sufficient that the defendant
have reason to know that infringement is taking place. 442
F. 2d. at 1162; SE€€ Screen Gems-Cohunbia Music, tne. V.
Mark-Fi Records. Inc., 296 F. Supp. 299 (SDNY_].g*lG)." In
the so-called "dance hall" cases, in which questions of con-
tributor,- infringement arise, with some frequency, propri-
etors of entertainment establishments routinely are held lia-
ble for unauthorized performances on their premises, even
when theY have no knowledge that copyrighted works are
being perormed. _ In effect,"the propriétors in those cases
are " charged with  constructive ~ knowledge of the
performantces.

~ Nor s it necessary. that the defendant be aware that the
infringing aC'[IVI'[¥ violates the copyright laws, Section
504(e)(2) of the 1976 Act provides for d réduction in statutory
damages when an infringer proves lie "was not aware and
had_no reason to believe that his *r hv-r acts constituted an
infringement of coPyrl ht" but the statute establishes no

Or those Who believe tn i mfrmng ac-

9enera| exemption
Ivities are leg... Moreover, such an exemption would be

,meaningless In‘a case such as this, In which prospective relief
IS sought; <nee a court has established that the copying at
issue is infringement, the defendants are necessarily aware nf

‘In ecuin mi which the il NN mil court relied, Itie court tie,.;
that l,ability could tic imposed un a shipper id’" unautliori.u d "bootleg"
rccordi* and a radio station that broadcast adverti.-ciii,ml., of the records,
provided they knew or ihould have known that the records were infrtng-
inc. Hie court conclud.-d that the recolds' low price and the manner in
which the records vcre marketed could eupport a limling ut “constructive
knowledge" even i( actual knowledge were not shown.

“see. ¢ <. Cunions Mime <'orp. v, Hu=Slate Hannas IHjr.se Hacnuj X
liriiiliiiy Assn., hie . 551 £ 21 1211 (cA1 11*477; Dreamland Hall lluani,
hie v Shapiro, Hernstem .t co., Hi F. 2d UM CAT 11%21); ./ U'rtomrx v
sum v. Trtinonl Social X Athletic Club. ie* F. supp. 707, 700 (Mass.
11710); see also TUeNtii tli Centiirti Music I'orp. v. Aikm, 122 1. s., at 157,
Hack v. Jeietlld.aSulle Realty Co.. 23 u s. 1*1. WA-REL L) 1 M.
Nimmer, Copyright , 12.011Al, pp 12 -O II'Is'jl.

t'onrt.s have premised liability in these cases on the notion that the de-
fendant had the anility to supervise or control tin; inlVniinng activities, ,-e,
e j ., Shapiro. Bernstein X to v H [ ilieen Co.. dirt F 2d (01. do,
c.vz2 1ski; RFCA Music, inc. v. Dtnijns McGee's Co . -iz2 F. supp 72, 71
(\VD Mo. 11/77).
(endant cannot escape liability by nnttsietiio; the periorim-rs not to play
copyrighted music, or ev-n by inserting .* |revision to that effect into the
pertomiers' contract. (VI*»«sns Mime co*i v 11,%,/ Stale Harness //one
Rucintj X Hreednn) atin., Im 551 1 21 i 1211-1215 RFC \ Music,
lor v pniiiix Mefj'i's ("= 112F supp.. at 75; Shn/nm. Hernstein v to
* VeItin, 17 F Supp. 'fit. 'VI* *\VO 1., 1(1,2). l'otigrc-s expressly re-
jected a proposal to exempt pr, pric'.orlimm this type of liability under the
11*7*7 Act. See 11*75 Senate iteport : U -t .2. I'*7'i Ib,Use Report lo"i-llio.
1275 Home Hearings T 12-!-1 I He union* of lhu I'ir.i Kinder, Register nf
t.'opvrichtki; Id , at bid lIcolloquy i,>tw«,-n Rep 1'attison and Barbara

Tills notion, however, is to .none extent lictional; the do-

Router*.

The Court's attempt to ihilmtpiish the .=cases on the ,rr""
trol.” ante, at IS. is obviously unpersuasive, Tile direct tn.
narily is not employed by the person held liable; instead, he is :,* indepetio-
enl contractor. Neither is he always an acent of the pvroin held liable.
Screen HemMS makes this  “irent.

of ‘con-
ccr ordi-

Thf Initial Stnil's LAW WEEK

"2 LW IUW

that fact for the future. It ii undisputed i.. this ca<e tr.*:
Sony had reason to know_ the Betamax w.-uid i--
S0mie owners to taspe copyrighted works off T*-a;r. e 41

. Supp... at 459-560. ,

The District Court al** concluded tiat sorv had :; t
caused, induced, or contributed m:r-ri.iuv ro any i frir.rtrz
activities of Betamax owmers. o F 3upp.. af i'&, Ir. a
case of this kind, howc-ver. causa'.,.n can be shown mdire. 'tiy:
it does not depend on evidence that particular Betamax own-
ers relied on particular_advertisements. In an analogous
case decided just two Terms aqo. this Court approved a
lower court's conclusion that liability for contrihut -tw trade-
mark infringement couid be imposed on a manufacturer who
"suggested, even by implication” that a retailor use the man-
ufaCturer's goods to infringe the trademark * another,
in wood Laboratories. Inc. V, l.cs Lahurtitnries. Inc.,

U. S. S44, 351 (1932); see id., at 360 (concurring opinion*, |
thlntk tthIS standard 1s equally appropriate in the copyright
context,

The District Court found that Sony has advertised the
Betamax as suitable for off-the-air recording of “favorite
shows," "novels for television." and "classic novies." 430 F.
Supp., at 426, with no visible w.tntln% that such recording
could constitute copyright infringement, it is only with the
aid of the Betamax or Some other VTR, that it is possible to-
day tor home television viewers to infringe cop%/rlght by re-
coiding off-the-air. _Off-the-air recording, is nof only a fore-
seeable use for the Betamax, but indeed’Is it intended i.-e.
Under :he circumstances, Lagree with tr.e Court of Ap: a.-
that if off-the-air recording is an infrmgem.eil -if copying:;..
Sony has induced ami materially eounuttei! to Me inti-.ug.r.j
cnnduct of Betama.r owners.-

0

Sony argues that the mauum.rtaivr r i r f. in'ei. :
used to infringe is absolved from liability wm-never the prod
net can be put to any substantial ||on|n|r||.gm%; u-e. Br*s
lor Petitioners 41-12." The District Colin .otield. borrowing
the "staple article of commetce" iiocirin,.- 1 *V*iiiing I|ab|I|£y
for contributory Infringement of Patenfs._ 3ee 5°U. S C,
5271," This Court to aY IS much le-* positive 30U ante, at
22, 1 (o not agree that this lechr.ical jutlgc-made doctrine of

“ My conclusion r,->]i--ct;::c cer.trihu; ,rv infritiyo itu-i-t |,,-* ttit le
tin-<nailer defendants. Die Pisiri.'t O-urt found that ,*m- of the ri-l.,..--i
h-iomlant * hart lusisted in "In- advertising campaign ' r the Rctnma.x. hit
mart,- no other limlmcs respecting 'm-:r knowledge yf the lleMUia.x"- , i-
ti-mli'il uses, 1 do not agree with tta; I'mirt @ Appeal*. at least on th:-
Li‘corrt, that the retailors "are outfc-ient ly engaged ,n -lie ,-nterprise to he
In-1d accountahle." 'me F. 2d. at il7i'<
i-inplnynl tn promote the B-.-tan.ax was far more itctively ,-ncac,-d in the
artvi-rtisiltc oampaiyn, apd pi-tituniei-s have nut .uga.-d its;* the agency'»

In i-nntra i, il,- ail.i-rti. iag agency

liability ililfer* in any way from that of rfony iln-p- iati-m and Sony (*,r-
poratinn of America,

“Tho “staple article of cntiiiiii-re*-' d- eu-im- protects those who manui‘ac-
Ar - products mcorporatfd nit,, -,r --e=! with patent, | m .fnteo.t—for - x-
ample, the paper and ink used with patented printing machine-, //, 0N v
1 || Da k Co ,221 Ib S. 1(1012), or theiiry n-eii ,,| -.veh palrti'.oii r--n g-
i-ratlon -ysteins, t'lirhiee COfp. v. Ain'ienn ['itenti Cun . 2*11 ¢ 27

(I*tit. llec.uite a patent-holder has thi iKtu to cr.nttn: the u-e -,f tho pat-
ent,',l item as ai-tl a, it, luaniitacture. .-ee / ->> id, *',,
U'Vireruil Film Co, 211 L. s. 502. Jor10 -11%17,; 1. S C. 271 a*,

such protection for the manufacturer of the Incorporated product is neci-x-
-ary to prevent pn, m-nolders fr*in e.xtvtaiing their n:ori,*|»nies by sup-
pressing competition in unpatentcd components and ,applies suitable for
Use with the patented item. See Daic-san Chemical Cu. v Roam X Haas
Co.. 41s uU. s. 17rt, 11*7-IM (I"Juni.
infringement has been the sutrecl of attention by the courts and by t.'on-

The doctnne -if contributory patent
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Patent law, based in part on considerations irrelevant to the
leld nf copyrlght, see generally bawson cChemical Co. V.
Rohm & Haas Co.. 448 U. S. 176. 157-199 (1380) ShQU|d he
imported wholesale into copynght law. Despite their com-
mon constitutional source, sée U. S. Const,, Art. |, Ss. cl. 8,
patent and copyright protections have not developed ina par-
ade! fashion, ar.d this Court in copyright cases in'the past has
borrowed patent concepts oniy sparln%lx. See’ Bobbs-
Merrtil Co, V. Straus, -10 U. S."£09, 345-226 (1908)
.| recognize, however, that many of the concerns underly-
ing the "stapie article of commerce" doctrine are present n
clerlght law as well. As the District Court noted, if liabil-
ity tor'contributory infringement were imposed on the manu-
facturer or roller of ever¥ product used to infringe—a type-
writer, a camera, a Bho ocopylng% machine—the "wheels of
commerce “would be blocked. * 480 F. Supp., at 461; see aiso
A"IW> co, V. Harper Brothers, 222 U. S.. at 62.

| therefore_conclude tra* if a significant portion of the
product's Use is romn/mir/nig, the manufacturers and sellers
tir.not = held cor.tributorily liahie for the_Product's mfrmg-
ing uses.  See ante, at 22, If virtually ail of the product's
U0, however, iato infringe, contributory I|ab||_|t¥ may be im-
nosed: 1f .0 one would buy the product for noninfringing pur-
noses. alone, it is clear that the manufacturer is purposely
profiting from the infringement, and that liability is ap#]roprl-
ately |m?osed. In sucha case, the copyright owner's monop-
Sy ‘would not he extended beyond ifs proper bounds; the
manyfacturer of such a product contributes to the infringing
activities nf others and profits dlrectI?/ thereby, while pro-
viding tit) benefit to the public sufficient to justify the
infringement. ,
_The t™iirt of Appeals concluded that Sony shouid be held
liahie for contributory infringement, reasoning that "(vjideo-
r.Ire recorders are manufactuired, advertised, and sold for the
orimar." purpo.-0 of mproducing television, programming,”
ad wtuallg ail_television Woglrammmg IS Copyrighted
naterial." 639 F. 2d. at 973 While | agree with the first of
these proposmons,"the second, for tne, 15 problematic.  Tho
key question is not the amount of television 1programmm?
that is copyrighted, but rather the amount of VTR Usage tha
IS Infringing.  Moreover, the Rartles and their amiei have
argued Vigorously about both the amount of television pro-
gramming"that i$ covered by copyright and the amount for
Which pertms.." nto copy has been.given. The proportion of
VTR recording that is mfrmgmg IS, ultimately a question of
fact," and the” District Court specifically declined to make

1, ,0 2M2-212, and has been codified since 11152, tjij slat 792
hut was i.i'ht mentioned danr.c the copyright law revision process 1> hav-
mg any relevance to contributory copyright infringement.

“ Although VTRs also may be ,.<ctl to watch prerecorded video cassettes
and to mai.it home motion pictures. the*c uses do not require a tuner -uch
ax the llctnmnx contains. Seen |I. supra. The Studios do not object to
.ony's 'lie of VTR., without tuners. Href for Respondents 5. n. 9. In
considering the noninfringing ires of the ,!>tama.x. therefore, those uses
that would r»niain possible without the Itctamax's built-in tuner should not
he taken into account,

«'Snmnirinetng i-es would include, for example, recording works that
are not protected by copyright, recording works that have entered the
pimoc domain. recording with permission of the copyright owner, and. of
w'or-". ..;;y recording that qualities as fa.r use. see, r. Uri<iue v
MOhr Itwinmii'u, 2i2 (. 6. P. tj. -99 iND Cil. 1979) (use of home VTR

r marnct arch studies).

«5<my as or* that much or most television broadcasting is available lor
home recoding because 1) no copyright owner other than the Studios has
brought an infringement action, and i2> much televised material is ineligi-
ble f'ir copyright protection because videotapes of the broadcasts are not
kept. The first , f these assertions is irrelevant: Sony’s liability does not
turn on the fact that only two copyr’'ght owners thus far have brought suit.
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findings on the “percentage of legal versus if"ezal home-use
recor mgi. C480°F. SuPp., at 46S." In light of my view of the
law. resolution of this tactual question IS essential.. | there-
fore would remand the ease for further consideration of this
by the District Court. VI

The Court has adopted an approach very different mom the
one | have outlined. It is my view that the Court's apgroach
alters dramatlcaIIK the doctrines of fair use and contributor.”
infringement as they have been developed by Congress and
the courts. . Shouid Congress choose to fespond to the
Court's decision, the old doCtrines can be resurrected. ~As it
stands, however, the decision today erodes much of the co-
herence that these doctrines have struggled to achieve,

The Court's disposition of the case turns on its conclusion
that Mine-shifting is a fair use. Because both parties acre
that time-shifting Is the primary use of VTRs, that conclu-
sion. if correct, would setfle the issue of Sony's liability under
almosc any definition_ of contributor/ infiingement.  The
Court concludes that time-shifting is fair use for two reasons.
Eaen is seriously Hawed, _ , o

The Court's fifst reason for concludm% that time-shifting is
fair.use is its claim that man¥ copyright holders have no ob-

hat "Tespondents have no rtitnt
to prevent other copyright holders from authorizing it for
their programs.”  Ante, at 23.  The Court expiains that a
finding o ,contrlbutor% Infringement would "|neV|tab|¥_ frus-
trate the interests of broadcasters in reaching the portion of
their audience that is available only through tlme-sh|ft|ng]."
Ante, at 26 Such reasoning, however, simply confuses the
question of liability with the difficulty of fashioning an appro-
priate remedy. [t may be that an injunction pro_h|b|t|n? the
sale of VTRS would harm the Interests of cqpyn?ht holders
who have no objection to others making copies of their pro-
grams. _ But such concems should and"would be taken into
account in fashmmng,an appropriate remed% once liability has
been found., Remedlies may well he available that would not
interfere with authorized time-shifting at all. The Court of
Appeals mentioned the possibility of & roytutv payment that
would allow VTR sales and time-shifting to continue up-
abated, and the parties may he able to devise other narrowly
tailored remedies. ~ Sony may be able, for example, to build a
VTR that enables broadcasters to scramble. the signal of indi-
vidual programs and “jam" the unauthorized récording of
them, Even were an ‘appropriate remedy not available at
this time, the Court should not misconstriie copyright hold-
ers' rights in a manner that prevents enforcement”of them
when, through development of better techniques, an appro-
priate ‘emotly becomes available. ¥

The amount of infringing too must he determined through consideration of
the television market as a whole. Sony's second assertion is based on a
faulty |ir,'im,,', the Copyright Office perm.!-, audiovisual works transmu-
ted liy television to he registered liy deposit of sample frames plus a de-
scription of the work, see 17 1.'KR 5) 292.20iei(2'i] |i and 202.21(g) (1992).
Moreover, although un infringement action cannot be brought unless the
work is registered. 17 (', 4. C, ) llbai. registration :s not a condition of
copyright protection, i IOMa). Copying an unregistered work Mill may
ho infringement. C( SJOdiai diability for criminal copyright infringe-
ment; not co/ditloned un prior registration!.

“ Even if concern with remedy were appropriate at the liability stage,
-he Court’'s use of the District Court s findings is ‘..mew hat cavalier. The
t oun relies heavily ,,n testimony nv representantes of professional sports
Itague* to the ettect that they have no objection 11 VTP. recording. The
C air. never states, however, whether the spurs leagues are copyright
holders, and if so. whether they have exclusive copyrights to sports broad-
casts. Of course, one who does not hold an exclusive copyright decs not
have authority to consent to copying.
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The Coun’s second stated reason for finding that Sony is
not liable for contributory infringement is its conclusion that
even unauthorized time-shifting Is fair_use. Ante, at 25.
This conclusion is even more trotibling.  The Court begins by
suggesting that the fair use doct._ n. operates as a general
"equitable” rule of reason." = That interpretation mis-
haracterizcs the doctrine,_and simpiy ignores the Ian%ua?e of
the statute. Section 107 establishiesthe fair use doctrine
"for purposes such as criticism, comment,_news reporting,
teaching, . . . sch,olarshlg, or research.” These are till pro-
ductiveUses. It IS true that the legislative history states re-
Beatedly that the doctrine must be applied rIexlbI¥ 0N a case-

}/-case basis, but those references were only in the context
of productive uses. ~Such a limitation on fair use comports
with its purpose, which is to facilitate the creation of new
works. There is no indication that the fair use doctrine has
any application for purely personal consumFtlon on the scale
involved in this case.* and the Court's application of it here
deprives fajr use of the maj r cohesive force that has guided
evolution of the doctrine, in "he past. o

Having bypassed the initial hurdle for establishing that a
use is fair, the Court then purports to apply to time-shifting
the four factors explicitly stated in the stafute. The rirst iS
“the purpose and character of the use, including whether
such use is of a commercial nature or is for_non?roflt educa-
tional purposes.”  §107tl). The Court confidently describes
time-shifting as a noncommercial, nonprofit activity. It is
clear, however, that personal use of programs that have been
copied without permission is not what 8107(1) protects. The
intent of the section is to encourage users to engage in activi-
ties the primary benefit of which accrues to others,  Time-
shifting Involves no such humanitarian impulse. It is like-
wise something of a mischnracteruation of time-shifting to
describe it as honcommercial in the sense that that term Is
used in. th-* statute. As ope commentator has observed,
time-shifting is noncommercial in the same sense that steal-
ing jewelry “and wearing it—instead of reselling it—is non-
commercidl 7 Purely ennsumptivo uses are Certainiv not

Assuming that the various spurts league's do have exclusive copyrights
In some of their broadcasts, the amount of alit) v.-ized time-shifti,ig -nil
would not he overwhelming. Sony's own sunej m'ieuttd that only T.i
percent uf all Detamax use is to record sports events of all kinds. Def.
Kxh. OT. Table 'JO. because Sony's witnesses did not represent all forms
of sports events, moreover, this figure provides only a tenuous basis for
tins Court to engage in fact-finding of its own.

The only witness at trial who was el arly an exclusive copyright owner
and who expressed no objection to unauthorized lime-shifting was the
owner of the copyright in M jatrr Koyrrj- W 'Ijhhorhnoil. lint the Court
cites no evidence In the record lo the effect that anyone makes VTK copies
“f that program. 'Die simple fact is that the District Court made no find-
ings on the amount nf authorized tune-shifting tha' takes place. The
Court seems to recognize this gap in its reasoning, ami phrases its argu
ment as a hypothetical. The Court states: "b there are millions of ownets
of \Tli's who make copiis ol televised sports events, religious broadcast m
and educational programs such as M isler /Joyces' Xeiijlibitrhuod, and if the
proprietors of those programs welcome the practice." the sale of VTR's
“slioiml not be stilled" in order to protect respondent's copyrights, .lore,
at J'i 'emphasis supplied! Given that the Court seems to recognize that
its argument depends on findings that have not been made, it seems that a
remand !winescapable.

wAs has been explained, some uses of time-hit'.ng, such as copying
un old newspaper dipping for a friend, are fair use because of their dr
minimis effect on the copyright holder. The scale of copying involved m
this case, of course, is of an entirely different magnitude, precluding appli-
cation of surh an exception.

'"Home Recording of Copyrighted Works: Hearing before Subenimn on
Courts. Civil Liberties and the Administration of Justice of the Huime
Comm, on the Judiciary. 97th Cong.. Jd fiess., pi J. p. 13di) (II'sJ) (memo-
randum of i'rof. Laurence IL Tribe*.
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what the fair use doctrine was designed . Ijritect, o re
awkwardness of applying the statUtory lur.frtaje to ttir.c-
shlftlnq only m%kes clearér that fair "se'was designed to pro-
tect only uses that are productive.

The next two statytory factors are all but :m rtd fy <he
Court—though certainly not hecause they nav.- r.o applicabil-
ity. The seécond factor—"the nature ‘of the copyrighted
work"—strongly supports the view that time-siuftir.z’is an
infringing me. " The rationale guiding application of this fac-
tor is"that certain types of waorks, typically those involving
"more of diligence than of originality"or inventiveness.” AV.C
York Times Co. V. Rozkurj Dcto, Interface, Inc., 44_F.
Supp. 317, "I <NJ I)771, require less copyright protection
than other original works. Thus, for example,” informat:or...,
works, such as news reports, that readily lend'themselves to
productive use hy others, are less profected than creative
works of entertainment. ~ Sony's own surveys indicate that
entertainment shows account for more than SO percent of the
pr%%rams_ recorded by Betamax owners.* o

e third statutory factor—"the amount ar.d substantiality
of the portion used"=is even more devastating to.th e ir."s
interpretation. It is undisputed that virtually aii VTR -wr.-
ers record entire works, see 450 F. Supp.. at 434. thereby
creating an_ exact substifute for the copyrighted orient*".
Fair use Is intended to allow individuals engaged in produc-
tive uses to copy small portions of original works. that wiii fa-
cilitate their ‘own productive endeavors. ~ Time-shifting
bears no resetr.iaree to such activity, and the cnmp'ite
duplication that It involves might aloné He -uiricient t _pre-
clude a finding,of fair use. It is little wnnder that tie < r.
has cnosen toignore this statutory fact ir."

Tin fourth fact r requires an evaluation of "the effect ,.f
the use upon the potential market for or value uf the ¢ «y-
righted w<*k" This the factor upon winch the C art
etises, but oree again, the Court has misread tre = —
As mentioned above, the Statute requires acourtt :0i A
the effect of the use on the i0k.'fin/ market tor the ¢ -
righted work.  The Court has stru?gled mightily. to show
that VTR use has not reduced the vallie of the"Studios’ copy-
righted works in their present markets.  Even if true, that
showin onIK begins the proper inquiry. The development
ofthe VTR has created a new market for the works produced
by the Studios. That market consists of those persons wno
desire to view television pro%rams at times other than when
they are broadcast, and who therefore purchase VTR record-
ers to enable them to time-shift« Because time-shifting of
the Studios' copyrighted works involves the,coPylng of them,
however, the Studios are entitled to share in the Denefits of
that new market. Those benefits currentIY go to Sony
throuqh Betamax sales.  Respondents therefore can show
harmtrom VTK use simply by showing that the value of thelir

"Sec A Survey uf Betamax Owners. Jttu.1, Def. Exh 'iT, Tao,. b)
citeiin Brief for Respondents .'J.

"The Court's »ne oblique acknowledgement of this third factor, u'ltr, a
J9. veins to suggest that tho fact that tune-shifting miuivvs copying - an-
ptele works is not very significant oecauso tne vu-wer* aiready have :.,vn
asked to watch the initial broadcast free. Tins tuggo-tion mi- vs the
poml, As Inis been noted, a book borrowed irom a pi ,<c hruar. m.r. not
be copied any more freely than one ll.at has been pnrd'a.-ed. An .nv it.s*
tain tn view a .-honing is completely different from an invitation to copy t
copy righted worn

“"The Court implicitly lias recognized that this market is very - cr.ifi-
eant. The centra! concern underlying the Court's entire opinion .s mat
there is a large audience who would like very much tu be able to view pro-
grams at times other than when they are broadcast. Amt, at J'i. The

Court simply misses the implication ufits own concerns.
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copyrights would increase i they were comPensated for the
< 0i"th.it are used ir. the new market. The existence of
this effect is self-evident. _ _ _
_B.-catise uf the.".tin's conclusion concerning the I_e?allty of
time-shifting, it never addresses the amount of noninfringing
_'hit a manufacturer must show to absolve itself from |i-

a-'ihtv as a contributory infringer.  Thus, it is difficult to dis-
'S how *.e Court's. test for contributor.’ infringement
mQuti operate . practice under a proper anal){sw Of time-
Chiftisur. — 1'ne aspect of ti.e test as it is formulated by the
Court, however, particularly deserves comment, The Court

. ains that a manufacturer ofa product is not liable for con-
tributor.- iurringemont as lon.c as the product is “capable 0f
sybstanti _ noninfringing uses.” . Ante, at 22 (emphasis sup-
plied). .rich adefinition essentially eviscerates the concept
of contributory infringement.  Only the most unimaginative
manufacturer would be unable to demonstrate that a image-
dupiicating product is “capable” of substantial noninfringin
uses, hjrely Congress desired to Ioreve,nt the sale of prod-
ycts that ‘are” used almost exclusive %/ to infringe copyrl%hts:
the fact that nomnfrmglng uses exist presumably would have
little bearing on that desire. .

More importantly, tiie rationale fur the Court's narrow
ardard of contributory infringment reveals that, once
.|(T;a|u. the Court has confused thé issue of ||ab|_||t,¥, with that
of remedy  The Court finds that a narrow definition of con-
tributory infringement is necessary in order to protect “the
rictus ol others freely to engage in substantially unrelated
areas of commerce." * Ante, af 22.  But application of the
contributory infringement doctrine implicates such rights
r.y If the femedy attendant upon a finding of liability were
an injunction against the manufacture of thé product in ques-
tion.” Tiie i.-ue of an appropriate remedy is not before the
Court at this "uuo, but it seems likely *hata broad injunction
IS not tr.e remedy that would be ordered, it is upfortunate
Ira’ tiie 1! |? h s,?llowed Its concern over aremedy to infect
Its ,im..ysis of liability.

The coure 0f Appeals, having found Honv liable, remanded
for ;. District Court to consider the pr,oprlet¥ of injunctive
.rother relier.  Because of my conclusion as to the ‘issue of
liability. 1. «oo. Would not decide here what remedy would he
lifiprnpr.ate if liability were found. 1 concur, however, in
tre »0urt X appears sUggestion that an award of damages,
0r continuing royalties, or"even some form of limited injuinc-
tion, may soll bé an appropriate means of balancing the equi-

The United States 1.aw wkk«
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ties in this case.a AIthouPh | express no view on the merits
of any particular. proposal, | am certain that, if Sony were
found’ liabie in this case, the District Court wouid e abie to
fashion appropriate relief. The District Court might con-
clude, of course, that a continuing royalty or other equitable
reliefis not feasible.  The Studio then would he relegated to
statutory damages for proved instances of mfrgngi_ement.
But the difficulty of fashioning relief, and, the possibility that
complete reiief may be unavailable, shouid not affect our in-
terpretation of the statute. , ,

Like so many other problems created by the interaction of
copl)(rlght, law"with 1 new technology, “(tjhere can be no
really Satisfactory solution to the problem”presented here,
until Congress aCts." _Twentieth Cetttnnj Music Corp. V.
Aiken. 422°U. S.. at 7 (dissenting oplnlonl). But in the ab-
sence ofa congressional solution, courts cannot avoid difficult
Eroble,ms by refusing to appl}/_ the law. ~We must “take the

opyrlght Act ... as we Tind it." Fortnightly Corp. V,
United Artists. 392 U. S, 390, 101402 l|f|d3) and “do as lit-
tle damage as possible tn traditional copyn?hf rinciples ... .
until, t?e Congress legislates." 1a.,” af’ 404 (dissenting
opinion).

WL hi M owry in® Viweio, < dif iDOSM h C.S1.0\s. dill
fﬂh'l’xlt'H E:I\lls { 1"|S';\)\'f|' ,ﬁgihThEmH S'ﬁgthe" ttJ'IFferlli".irEpSc:ﬁIi;on"e\a'/l}i)/(,'*Ts\'lTT-'
HMH “S\rétprr]nilllil %ﬁi R T 5 O I ViR e
R I lor

Lin her N inns have irm'i-.-.i revi,:. >>'« the manufacturers of pr*!-
nets ii'« 4 tn infriner “*p»Tight. S—e= = ;. (.Vijyrirht Laws ami Treaties
of tr.e Wnriil 'I’'NEsOd UNA I''sgi .Eniflish mnsiauoni. reprinur.g r'.-.t-
eral Act "a Copyright in rhs if Literature and Art ard Relate.!
Riehts mAu i'iai. ) i..ov-7v and An Act dealing with Copyright and Re-
laied Right- iFederal It>i*tir>lie of Germany). Ar;. '53(3). A study pro-
duced for th- Comm:e-:on of European Communities has recommended
tha; these ro.pur. m.-nts 'serve as a pattern” for the European community,
A Diets. Copyright Law in the European Community 135(1973). While
the-, royalty systems ordsnartiy depiMiii on the existence of authors’ col-
leetmi: » -lolle>. see >d., .it IIP, 1Hi, inch collecting fuddles are a familiar
part of. ur.v.pyrulit law Fee generally PrtnnieastMmte, fne. v. Colu./i-
Lij Wiroi.ic.wiiv dm'ew. Inc.. 111 L', s. 1. i-0 iIDTJi. Fashioning relief

ido- >.i", icouri*. i;icht require iirmgine >tner copyright owner."' into
eourt through eertilleatioiia elan* or nthermtc.
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