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During the course of the 1983 Alaska 

legislative session several ley issues sur­

faced relating to the privileges and immunities 

to be enjoyed by legislators, and also issues 

relating to the powers and responsibilities of 

the Governor. These issues are impacted by 

both federal and Alaska state law. This report 

addresses these issues.
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The issues under consideration in this report are 

several, but in general all relate to the extent of pro­

tection afforded state legislators by the provisions of the 

privileges and immunities clause and the Speech or Debate 

Clause of the Constitution and laws of the United States and 

the State of Alaska.

The common law origins of these clauses relate back to 

the struggle for power between the English Parliament and

the Stuart and Tudor kings. After years of struggle for

legislative independence the clauses developed as a pro­

tective measure for members of Parliament against criminal 

liability and interference from the Crown.

In America, the colonists were often confronted with 

conflicts between their legislative assemblies and the royal 

governors as well as conflicts between the assemblies and 

Parliament. The members of assemblies contended that they 

possessed some judicial and legislative powers whereas 

Parliament maintained that only it was vested with such 

powers.

James Wilson, a nember of the committee that drafted

the Speech or Debate Clause of the U.S. Constitution ex­

plained the primary reason for the clause:

I . I N T R O D U C T I O N
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In order to enable and encourage a representative 
of the public to discharge his public trust with 
firmness and success, it is indespensably necessary, 
that he should enjoy the fullest liberty of speech, 
and that he should be protected from the resentment 
of everyone, however powerful to whom the exercise 
of that liberty may occasion offense. II Works 
of James Wilson at 38 (R. McCloskey ed. 1967) .

Thus, the clause was intended to support the constitu­

tional concept of a separation of powers, the checks and 

balances system of co-equal branches of government.

In an early case involving a similar clause in the 

Massachusetts constitution, which has frequently been cited 

with approval by the U.S. Supreme Court, Chief Justice 

Parsons stated in Coffin v. Coffin, 4 Mass. 9, 27, 4 Tyng. 1 

(1808) "[tlhese privileges are thus secured, not with the 

intention of protecting the members against prosecution for 

their own benefit, but to support the rights of the people, 

by enabling their representatives to execute the functions 

of their office without fear of prosecutions, civil or 

criminal."

Throughout the clause's history a major issue has been 

what form must a legislative act take in order to properly 

fall within the immunity of the clause. To that issue we 

now turn.



I I .  L E G I S L A T I V E  I M M U N IT Y  OF F E D E R A L  CO NGR ES SM EN I N  F E D E R A L
COURT

Any analysis of the protections afforded state legis­

lators during the course of their duties necessarily begins 

with an analysis of the U.S. Constitution. Article 1, Section 

6, clause 2 states that Senators and Representatives:

shall in all cases, except treason, felony and 
breach of the peace, be privileged from arrest 
during their attendance at the session of their 
respective houses, and in going to and return­
ing from the same; and for any speech or debate 
in either house, they shall not be questioned 
in any other place.

The first clause of this provision, the privileges and 

immunities clause, grants Congressmen a privilege from 

arrest except in cases in'’olving "treason, felony and breach 

of the peace." In Williamson v. United States, 207 U.S. 425 

(1907), a member of the House of Representatives argued that 

his perjury conviction was not "treason" or a "felony" and 

was not embraced within the words "breach of the peace," but 

the Supreme Court rejected the argument and held that the 

words were understood at the time of adoption of the federal 

Constitution to exclude from the privilege all arrests for 

all criminal offenses.

Subsequently, in Long y. Ansell, 293 U.S. 76 (1934), 

the issue before the Court was whether the word "arrest"



refers only to those few remaining instances of civil arrest 

where actual detention of the person existed, or, more 

broadly construed, included service of civil process upon a 

member of Congress. The Court ruled that the language of 

Clause 1 was exact and left no room for a construction which 

would extend the privilege beyond the terms of the grant.

Due to the fact that when the Constitution was adopted 

arrests in civil suits were still common in America, the 

Court held that it was only to such arrests that the pro­

vision applied. From these cases the general rule has 

emerged, with respect to U.S. Congressmen, that the pri­

vilege from arrest clause applies only to arrests in con­

nection with civil suits, requires an actual physical 

detention, and does not refer to service of process.

The second part of the above-quoted constitutional 

provision relating to the privileges of U.S. Congressmen has 

come to be known as the "Speech or Debate Clause." The key 

to determining whether the U.S. Supreme Court will apply the 

Speech or Debate Clause in a particular action depends on 

the Court's construction of the constitutional language 

"speech or debate in either house."

In Kilbourn v. Thomas, 103 U.S. 168 (1881), the Court 

opted for a liberal construction of the Speech or Debate



Clause in order to effectuate its purpose of protecting 

Congressional independence. The phrase "speech or debate in 

either House" was held to include not only words spoken on 

the floor of the House, but also to committee reports, 

resolutions, acts of voting and things "generally done in a 

session of the House by one of its members in relation to 

the business before it."

It has also been hold that Congressmen may not be sub­

jected to civil suits for their legislative acts regardless 

of whether the remedy sought is damages, Kilbourn v. Thomas, 

supra; injunctive relief, Eastland v. U.S. Serviceman's 

Fund, 421 U.S. 491 (1975); declaratory relief, U.S. v . 

Johnson, 383 U.S. 169 (1966); or violation of constitutional 

rights, Stamler v. Willis, 287 F.Supp. 734, (1968) app. 

dism'd. 393 U.S. 217, vacated on other grounds 393 U.S. 407.

The broad language of these court decisions left open 

the possiblity that all Congressional activities would fall 

within the protection of the Speech or Debate Clause.

Earlier decisions refrained from defining the scope of a 

"legislative act." The Kilbourn definition would include 

within the protection of the clause potentially all acts by 

a legislator relating to legislative functions. However, 

more recent decisions have refuted such a broad assertion

-5-



when asked to determine what legislative acts properly fall 

within the constitutionally mandated legislative privilege.

A key concept being utilized in the cases which have 

attempted to define the scope of legislative acts is the 

distinction between "political" and "legislative" acts. In 

U .S. v. Brewster/ 408 U.S. 501 (1972), the Court first noted 

that not all acts of a Congressman in the legislative pro­

cess are protected by the clause because some acts con­

stitute "political errands" rather than proper legislative 

acts, and went on to hold that although a U.S. Senator could 

not be questioned about his motivation for voting in a 

certain fashion, the Speech or Debate Clause does not pre­

vent evidence not directly tied to such voting from being 

entered in a criminal prosecution for bribery. And in 

Gravel v. U.S., supra, it was held that the Speech or Debate 

Clause does not exempt members of Congress from criminal 

liability for illegal or unconstitutional conduct in pre­

paring for or in implementing legislative acts. Thus, the 

Court refused to extend the clause so as to privilege illegal 

or unconstitutional conduct beyond that essential to fore­

close executive control of legislative speech or debate.

In U.S. v. Johnson, supra, it was held that communi­

cations with, or attempts to influence the actions of, 

federal executive and administrative agencies are not

- 6 -



"legislative acts." Similarly in Hutchinson v. Proxmire,

443 U.S. Ill (1979), the court emphasized that regardless of 

whether and to what extent the Speech or Debate Clause might 

protect a Congressman's calls to federal agencies seeking 

information, it does not protect libelous comments made 

during the course of those conversations. See also:Gravel, 

supra.

Another line of cases deals with the republication of 

statements which were privileged at the time they were made. 

The Supreme Court has indicated that although the contents 

of certain remarks may have been privileged under the Speech 

or Debate Clause at the time a Congressman originally made 

them, they do not remain privileged when later disseminated 

to the public in media interviews. Such republication would 

include the dissemination of newsletters and press releases 

by Congressmen for public consumption. Doe v. McMillan, 412 

U.S. 306 (1973); Hutchinson v. Proxmire, supra; Gravel v. 

U.S., supra.

One more distinction which has been drawn occurred in 

U.S. v. Helstoski, 442 U.S. 477 (1979), where it was decided 

that the protections of the Speech or Debate Clause extend 

only to legislative acts already performed and do not relate 

to promises to undertake conduct within the legislative 

sphere at some future time.



The conclusion to be drawn from these federal cases 

appears to be that the Burger court has essentially enacted 

guidelines that indicate that a proper legislative activity 

is one that is part of the "deliberative and communicative 

processes" of house proceedings, Gravel, supra, that this 

activity must be undertaken for legislative and not politi­

cal reasons, Brewster, supra, and will be examined closely 

whenever the act occurs outside the walls of Congress, 

Proxmire, supra. In essence, the scope of the clause will 

only be extended to what is necessary to preserve the 

integrity of the legislative process. It thus appears that 

the Court has placed a spacial test on the clause; one that 

ignores the content of the speech and instead focuses on 

where the speech is given. This would seem to explain the 

rationale behind the Court's distinction between items 

reported in the Congressional Record which are protected and 

those items reported outside Congress, which are not, albeit 

reported verbatim from the Congressional Record.

III. LEGISLATIVE IMMUNITY OF STATE LEGISLATOR*; IN FEDERAL
COURT

Because of the shared origins and just:frcations for 

the doctrine of legislative immunity, the federal courts 

have extended to state legislators a common law immunity for 

"conduct within the scope of legislative authority" or 

"within the sphere of traditional legislative activity."

- 3 -



Nevertheless there are distinctions between the scope of the 

federal and state legislative immunity.

In suits involving Congress or the executive branch, 

the doctrine of separation of powers limits a federal court's 

inquiry. Where the court finds a constitutional commitment 

of the issue in question to a coordinate political depart­

ment the separation of powers doctrine prohibits the exer­

cise of federal judicial power. Baker v. Carr, 369 U.S. 186 

(1962). The reasoning is that such an exercise of judicial 

review would amount to judicial control over the coordinate 

branch's action. However, the separation of powers doctrine 

has no effect on a federal court's p^wer in suits involving 

state officials; rather, the relevant concern is federalism. 

Like the separation of powers analysis, the federalism 

analysis seeks to limit the disruptive effect of federal 

court action on other sovereign governmental bodies. Federal­

ism, however, does not always preclude federal court dis­

ruption of state governmental activities; federal interests 

carry great weight. Given the federal responsibility for 

guaranteed constitutional rights, interests o comity gener­

ally will yield where state action violates the constitution. 

Note, Official Immunity in Federal Court: Supreme Court of

Virginia v. Consumer's Union of the United States, Inc., 

Cornell L. Rev. 67:188 (1981).

-9-



One of the earliest Supreme Court decisions dealing 

with the immunities of state legislators in federal actions 

was Tenney v. Brar.dhove, 341 U.S. 367 (1951), wherein the 

Court ruled that state legislators were immune from suits 

for damages under the Civil Rights Act, 42 U.S.C.A. §1983. 

This decision, however, was limited to state legislators’ 

liability for damages under the Civil Rights Act, and c.id 

not extend to claims of legislative immunity raised in other 

contexts. With respect to claims for injunctive or declara­

tory relief, there is surong dicta in Supreme Court of 

Virginia v. Consumer's Union of the U.S., 446 U.S. 719 

(1980), that indicates that Tenney legislative immunity 

extends to §1983 actions seeking injunctive or declaratory 

relief.

In U.S. v. Gillock, 445 U.S. 360 (1930), the Supreme 

Court refused to recognize a state legislator's claim of 

legislative immunity in a federal criminal prosecution, 

suggesting a distinction between the scope of federal and 

state legislative xmmunity. In this case the court held 

that where important federal interests are at stake, as in 

the enforcement of federal criminal statutes, comity yields. 

Thus, the Court stated that federalism bars federal court 

actions only where judicial review "results in a direct 

federal impact on traditional state governmental functions." 

Gillock, supra, at 371,

- 1 0 -



In defining the permissible bounds of "legitimate 

legislative activity" the cases involving state legislators' 

common law immunity in federal court closely resemble those 

dealing with federal Congressmen. Such activities as con­

ducting investigations, holding hearings, issuing subpoenas, 

making committee appointments, enacr.ing laws and passing 

resolutions, voting, judging election contests and releasing 

committee reports to the press, for example, are typical of 

legislative conduct which is protected. Star Distributors,

Ltd v. Marino, 613 F.2d 4 (2d Cir. 1930); Gewertz v. Jackman, 

467 F. Supp. 1047 (D.C.N.J. 1979); Safety Harbor v. Birchfield, 

529 F.2d 1251 (5th Cir. 1976); Porter v. Bainbridge, 405 F. 

Supp. 83 (D.C. Ind. 1975); Green v. DeCamp, 612 F.2d 368 

(3th Cir. 1980). Conduct which has been deemed outside the 

bounds of "legitimate legislative activity" includes engaging 

in political activities such as preparing news releases 

expressing a personal view, acting in an executive or adminis­

trative capacity to carry out unconstitutional laws or 

disobeying a federal court order. Moreover, courts have 

distinguished legislative committee reports from newsletters 

and press releases as well as conduct which occurs during 

the pendency of a committee from that occurring after the 

committee was dissolved. Cole v. Gray, 638 F.2d 804 reh. 

den. 642 F.2d 1210 (5th Cir. 1981); Green v . DeCamp, supra.
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With respect to the individuals protected, recent cases 

indicate that the U.S. Supreme Court may be adopting a 

functional approach to immunity wherein it is not the label 

attached to the office held but the nature of the functions 

exercised that determines whether or not the privilege 

attaches. Butz v. Economou, 438 U.S. 478 (1978) (defen­

dant's duties were "functionally comparable" tc those of a 

judge); Lake Country Estates v. Tahoe Regional Planning 

Agency, 440 U.S. 391 (1979) (defendants' duties were essen­

tially those of a "regional" legislative body); Supreme 

Court of Virginia, supra, (Virginia Court exercised the 

state's entire legislative power to regulate attorney 

conduct).

The following is a brief run-down of the persons who 

have been extended immunity in federal actions under §1983:

1. Elected lawmakers, Star Distributors, Ltd, supra; 

Bergman v. Stein, 404 F. Supp. 287 (S.D.N.Y. 1975); Safety 

Harbor, supra.

2. Certain legislative aides and employees. Gravel, 

supra; Martone v. McKeithen, 413 F.2d 1373 (5th Cir. 1969) 

(staff investigators employed by statutory commission);

Porter v. Bainbridge, supra (principal clerk, chief door 

keeper and payroll clerk of Indiana House of Representatives);
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G r e e n  v. D e C a m p , s u p r a , (counsel f o r  s e l e c t  c o m m i t t e e ) ; and

in c e r t a i n  c a s e s  p r i v a t e  i n d i v i d u a l s  a c t i n g  in c o n c e r t  w i t h

i m m u n e  s t a t e  o f f i c i a l s  h a v e  b e e n  e x t e n d e d  immunity. B e r g m a n  

v. S t e i n , s u p r a . B u t  to the c o n t r a r y ,  s e e ; D e n n i s  v.

S p a r k s , 449 U.S. 24 (1980) ( c o n s p i r a c y  w i t h  judge).

4. P u r s u a n t  to the " f u n c t i o n a l  a p p r o a c h , "  above, 

c e r t a i n  a p p o i n t e d  o f f i c i a l s ,  s u c h  as r e g i o n a l  a d m i n i s­

tra t o r s ,  h a v e  b e e n  g r a n t e d  i m m u n i t y .  L a k e  C o u n t r y  E s t a t e s , 

s u p r a .

5. Again, p u r s u a n t  to the " f u n c t i o n a l  a p p r o a c h , "

S t a t e  S u p r e m e  C o u r t  j u d g e s  h a v e  b e e n  g r a n t e d  l e g i s l a t i v e  

i m m u n i t y  w h e r e  it w a s  d e t e r m i n e d  t h a t  they e x e r c i s e d  the 

s t a t e ' s  e n t i r e  l e g i s l a t i v e  p o w e r  o v e r  the legal p r o f e s s i o n .  

S u p r e m e  C o u r t  of V i r g i n i a , s u p r a .

6. W h e r e  the L i e u t e n a n t  G o v e r n o r  of the s t a t e  was 

a c t i n g  in h i s  c a p a c i t y  as p r e s i d e n t  e x  o f f i c i o  of the s t ate 

S e n a t e ,  l e g i s l a t i v e  i m m u n i t y  has b e e n  gra n t e d .  E s l i n g e r

v. T h o m a s , 476 F . 2 d  225 (4th Cir. 1973) d i s a p p r o v e d  o n  o t h e r  

g r o u n d s ,  S u p r e m e  C o u r t  of V i r g i n i a , s u p r a . Also, w h e r e  a 

g o v e r n o r  w a s  e x e r c i s i n g  his v e t o  p o w e r  he w a s  d e e m e d  to be 

a c t i n g  as a l e g i s l a t o r  in S a f f i o t i  v. W i l s o n , 392 F. Supp. 

1335 (S.D.N.Y. 1975).
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IV. L E G I S L A T I V E  I M M U N I T Y  OF S T A T E  L E G I S L A T O R S  IN S T A T E  
C O U R T

W e  t u r n  n o w  to a c o m p a r i s o n  a n d  a n a l y s i s  of t h e  l e g i s­

lati v e  i m m u n i t y  a f f o r d e d  by s p e c i f i c  p r i v i l e g e s  and i m m u n i t i e s  

c l a u s e s  of c o n s t i t u t i o n s  a n d  s t a t u t e s  of s e v e r a l  s t a tes. In 

p r e p a r i n g  this s e c t i o n  the laws of the s t a t e s  of A l a s k a ,  

P e n n s y l v a n i a ,  O r e g o n ,  I l l i n o i s ,  C a l i f o r n i a ,  M i c h i g a n ,  T e x a s  

and Nev; Y o r k  h a v e  b e e n  c o n s i d e r e d .  I n t e r p r e t i v e  c a s e s  and  

c o m m e n t s  h a v e  b e e n  o b t a i n e d  for a l l  the s t a t e s  r e f e r r e d  to 

w i t h  the e x c e p t i o n  of O r e g o n  w h e r e  it a p p e a r s  that: o c c a s i o n  

for r e v i e w  of the a p p l i c a b l e  p r o v i s i o n s  h a s  n o t  o c c u r r e d .

The i n t e r p r e t i v e  m a t e r i a l s  f r o m  s e v e r a l  s t a t e s  are q u i t e  

i n c o n s i s t e n t  b o t h  in t h e i r  s c o p e  a n d  in the s p e c i f i c  is s u e s  

o f  t h eir review. T his, p l u s  the fa c t  that m o s t  of the 

states' l e g i s l a t i v e  i m m u n i t y  p r o v i s i o n s  are m o d e l e d  a f t e r  

the U.S. C o n s t i t u t i o n ,  s u g g e s t s  that r e f e r e n c e  to f e d e r a l  

m a t e r i a l s  is in order.

A . A n a l y s i s  Of S p e e c h  Or D e b a t e  C l a u s e  P r o v i s i o n s

The f i r s t  p r i n c i p a l  i s sue to be a d d r e s s e d  Ls a c o m­

p a r i s o n  and a n a l y s i s  of the e x i s t e n c e  and s c o p e  of the 

" s p e e c h  or d e b a t e "  i m m u n i t i e s  c o n f e r r e d  by s t a t e  c o n s t i t u­

tions  and statutes.

I n i t i a l l y  it s h o u l d  be r e m a r k e d  that all of the s t a t e s  

r e v i e w e d  e x c e p t  C a l i f o r n i a  h a v e  a c o n s t i t u t i o n a l  s p e e c h  or
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d e b a t e  clause. F u r t h e r m o r e ,  all of t h e s e  states' c o n s t i t u­

ti o n a l  s p e e c h  o r  d e b a t e  c l a u s e s  b e a r  a s t r i k i n g  s i m i l i a r i t y  

to t h a t  in the U.S. C o n s t i t u t i o n ,  w i t h  the e x c e p t i o n  of 

A l a s k a .  The U.S. C o n s t i t u t i o n ,  A r t i c l e  I, S e c t i o n  6, in 

r e l e v a n t  part, p r o v i d e s  as f o llows:

. . . and for a n y  s p e e c h  or  d e b a t e  in 
e i t h e r  house, t h e y  s h a l l  n o t  be q u e s t i o n e d  
in any o t h e r  place.

A r t i c l e  II, S e c t i o n  6 of the A l a s k a  C o n s t i t u t i o n  p r o v i d e s ,  

i n t e r  a l i a :

L e g i s l a t o r s  m a y  n o t  be h e l d  to a n s w e r  b e f o r e  
a n y  o t h e r  t r i b u n a l  for any s t a t e m e n t  m a d e  in the 
e x e r c i s e  of t heir l e g i s l a t i v e  d u t i e s  w h i l e  the 
l e g i s l a t u r e  is in session.

As we h a v e  r e p e a t e d l y  o b s e r v e d ,  d e c i s i o n s  in the f e d e r a l  

c o u r t s  d e a l i n g  w i t h  the p r o v i s i o n s  o f  the U.S. C o n s t i t u t i o n  

as it r e l a t e s  to f e d e r a l  C o n g r e s s m e n  a r e  g i v e n  g r e a t  w e i g h t  

a n d  f r e q u e n t l y  f o l l o w e d  b y  s tate c o u r t s  w h e n  a d d r e s s i n g  

s i m i l a r  i s s u e s  as a m a t t e r  of f i r s t  i m p r e s s i o n .  T h i s  p o i n t  

is e s p e c i a l l y  w o r t h  r e p e a t i n g  in the p r e s e n t  c o n t e x t  b e c a u s e  

in n o n e  of the s t a t e s  r e v i e w e d  h a v e  the c o u r t s  had as m u c h  

o p p o r t u n i t y  to r e f i n e  the p r i n c i p l e s  i n v o l v e d  as h a v e  the 

f e d e r a l  courts, and t h e r e f o r e  t here is a g r e a t e r  l i k e l i h o o d



t h a t  s t a t e  j u d i c i a l  p r o c e e d i n g s  i n v o l v i n g  l e g i s l a t i v e  i m m u n i t y  

w i l l  be of f i r s t  i m p r e s s i o n .

As n o t e d  ab o v e ,  o n e  k e y  i s s u e  i n v o l v e s  the s c o p e  of the 

t e r m  " s p e e c h  o r  d e b a t e  in e i t h e r  h o u s e . "  It w i l l  be r e c a l l e d  

t h a t  K i l b o u r n  v. T h o m a s , 103 U.S. 168 (1881), c r e a t e d  the 

g e n e r a l  s t a n d a r d  t h a t  the p h r a s e  i n c l u d e d  t h i n g s  " g e n e r a l l y  

d o n e  in a s e s s i o n  of the H o u s e  b y  o n e  of its m e m b e r s  in 

r e l a t i o n  to the b u s i n e s s  b e f o r e  it." S u b s e q u e n t  d e c i s i o n s  

by the S u p r e m e  Cou r t ,  i n t e r p r e t i n g  the p h r a s e  h a v e  e s t­

a b l i s h e d  f u r t h e r  p a r a m e t e r s  t h a t  i n d i c a t e  th a t  a p r o p e r  

l e g i s l a t i v e  a c t i v i t y  is one t h a t  is p a r t  of the " d e l i b e r a t i v e  

a n d  c o m m u n i c a t i v e  p r o c e s s "  of h o u s e  p r o c e e d i n g s ;  that this 

a c t i v i t y  m u s t  be u n d e r t a k e n  for l e g i s l a t i v e ,  and not p o l i t i c a l  

r e a s o n s  a n d  w i l l  be e x a m i n e d  c l o s e l y  w h e n e v e r  the a c t  o c c u r s  

o u t s i d e  the w a l l s  of C o n g r e s s .

T h e  l a n g u a g e  of the A l a s k a  C o n s t i t u t i o n  l i m i t i n g  the 

p r i v i l e g e  to s t a t e m e n t s  "made in the e x e r c i s e  of t h e i r  

l e g i s l a t i v e  d u t i e s "  h a s  b e e n  h e l d  to be e s s e n t i a l l y  the same 

as its f e d e r a l  c o u n t e r p a r t ;  the t e s t  for a p p l y i n g  the c l a u s e  

b e i n g  w h e t h e r  or n o t  the s t a t e m e n t s  m a d e  o r  the a c t i o n s  

t a k e n  by a l e g i s l a t o r  " d i r e c t l y  a f f e c t  the e n a c t m e n t  of 

l e g i s l a t i o n  or the c o n t e n t s  of b i l l s  to be s u b m i t t e d  to the 

l e g i s l a t u r e  w h e t h e r  or  n o t  the s t a t e m e n t s  or a c t i o n s  o c c u r
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in p u b l i c . "  S t a t e  v. D a n k w o r t h , _______ P . 2d

App. Op. No. 308, p. 5, N o v e m b e r  18, 1983.

, Ak. Ct.

F o r  the m o s t  p a rt, o t h e r  s t a t e s  t h a t  h a v e  e x a m i n e d  the 

p h r a s e  h a v e  a p p l i e d  the g e n e r a l  s t a n d a r d  of K i l b o u r n , b u t  

h a v e  n o t  d e v e l o p e d  r e f i n e d  g u i d e l i n e s  for a p p l i c a t i o n  of 

t h a t  s t a n d a r d  in p a r t i c u l a r  c i r c u m s t a n c e s .

F o r  e x a m p l e ,  in L i n c o l n  B u i l d i n g  A s s o c i a t e s  v. B a r r , 

s u p r a , the c o u r t  s t a t e d  *-hat the p r i v i l e g e  is c o n f i n e d ,  

u n d e r  the N e w  Y o r k  c o n s t i t u t i o n ,  to f r e e d o m  f r o m  c i v i l  or 

c r i m i n a l  s u i t s  for u t t e r a n c e s  a n d  a c t i v i t i e s  of a l e g i s l a t o r  

as a l e g i s l a t o r ;  i.e., o n l y  so long as the p u b l i c  g o o d  is 

served. In Te x a s ,  the ru l e  is s t a t e d  t h a t  the "the p r i­

vi l e g e  e x t e n d s  to t h i n g s  g e n e r a l l y  d o n e  in a s e s s i o n  of 

e i t h e r  h o u s e  by o n e  of its m e m b e r s  in r e l a t i o n  to the 

b u s i n e s s  b e f o r e  it," a n d  no c o u r t  has d e v e l o p e d  this any 

further. " I n t e r p r e t i v e  C o m m e n t a r y "  f o l l o w i n g  A r t i c l e  III, 

S e c t i o n  21 of the T e x a s  C o n s t i t u t i o n .  In I l l i n o i s ,  m e m b e r s  

of  l e g i s l a t i v e  b o d i e s  are a c c o r d e d  an a b s o l u t e  p r i v i l e g e  in 

the p e r f o r m a n c e  of " o f f i c i a l  a c t s  a n d  d u t i e s . "  N o  e l a b o r a­

tion is g i v e n .  A r l i n g t o n  H e i g h t s  N a t i o n a l  B a n k , s u p r a . In 

P e n n s y l v a n i a  it has b e e n  h e l d  t h a t  t h e r e  is no b a s i s  for 

d i s t i n g u i s h i n g  the s cope of the P e n n s y l v a n i a  s p e e c h  or 

d e b a t e  c l a u s e  f r o m  that c o n t a i n e d  in the U.S. C o n s t i t u t i o n .
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C o n s u m e r s  E d u c a t i o n  a n d  P r o t e c t i v e  A s s o c i a t i o n  v. N o l a n , 368 

A . 2d 675 (1977) .

In C a l i f o r n i a ,  the i m m u n i t y  g r a n t e d  is c r e a t e d  by  

s t a t u t e  a n d  f u r n i s h e s  a p r i v i l e g e  f r o m  d a m a g e s  for c o m m u n i­

c a t i o n s  m a d e  d u r i n g  a n y  l e g i s l a t i v e ,  j u d i c i a l  o r  o t h e r  

o f f i c i a l  p r o c e e d i n g  a u t h o r i z e d  by  law. C a l i f o r n i a  C i v i l  

C o d e  §47. T h e  C a l i f o r n i a  d e c i s i o n s  i n d i c a t e  t h a t  the s t a t u­

tor y  p r i v i l e g e  is a b s o l u t e  if the s t a t e m e n t  m a d e  b e f o r e  the 

l e g i s l a t i v e  b o d y  "b e a r s  so m e  c o n n e c t i o n  to the w o r k  o f  that 

b o d y , "  S c o t t  v. M c D o n n e l  D o u g l a s  C o r p o r a t i o n , s u p r a . T h e  

s t a t u t e  a l s o  r e q u i r e s  a " p r o p e r  d i s c h a r g e  of  an o f f i c i a l  

d u t y . "  F r i s k  v. M e r r i h e w , s u p r a . The C a l i f o r n i a  s t a t u t o r y  

i m m u n i t y  d i f f e r s  c o n s i d e r a b l y  f r o m  that c o n t a i n e d  in A r t i c l e  

I, S e c t i o n  6 in t h a t  the s t a t u t e  d e s i g n a t e s  as p r i v i l e g e d  

" p u b l i c a t i o n s  or b r o a d c a s t s "  in a v a r i e t y  o f  c i r c u m s t a n c e s  

n o t  l i m i t e d  to l e g i s l a t i v e  p r o c e e d i n g s .

1. E f f e c t  of R e l i e f  S o u g h t

R e g a r d i n g  the e f f e c t ,  if any, of the r e l i e f  b e i n g  

s o u g h t  a g a i n s t  a l e g i s l a t o r ,  the f e d e r a l  r u l e  is that r e g a r d­

less of w h e t h e r  the r e m e d y  s o u g h t  is d a m a g e s ,  i n j u n c t i v e  or 

d e c l a r a t o r y  r e l i e f ,  or  w h e t h e r  the c a s e  is a c r i m i n a l  a c t ion, 

a s u i t  c a n n o t  be m a i n t a i n e d  a g a i n s t  a S e n a t o r  o r  R e p r e s e n t a t i v e  

for h i s  " s p e e c h  o r  d e b a c e  in u n y  h o u s e . "  T h e  m a j o r  p o i n t  of

-18-



c o n t e n t i o n  th e n  b e c o m e s  w h e t h e r  o r  not the p a r t i c u l a r  c o n d u c t  

in q u e s t i o n  p r o p e r l y  f a lls w i t h i n  the p u r v i e w  of th a t  p h r a s e .

(See d i s c u s s i o n  of F e d e r a l  L e g i s l a t i v e  I m m u n i t y  above.)

W i t h  r e s p e c t  to c l a i m s  for i n j u n c t i v e  or d e c l a r a t o r y  

r e l i e f ,  o n e  c a s e  o u t  of P e n n s y l v a n i a ,  S w e e n e y  v. T u c k e r , 375

A . 2d 698 (1977), r e c o g n i s e d  th a t  the f e d e r a l  c o u r t s  e x t e n d e d  

l e g i s l a t i v e  i m m u n i t y  to s u c h  a c t i o n s  and a c k n o w l e d g e d  that 

f e d e r a l  c a s e s  are u s e f u l  for g u i d a n c e ,  b u t  n o t  b i n d i n g .  The 

c o u r t  d i d  n o t  a p p l y  the f e d e r a l  s t a n d a r d  in this case, 

h o w e v e r ,  b e c a u s e  the c o m p l a i n t  w a s  d i s m i s s e d  as m o o t  i n s o f a r  

as the s t a t e  l e g i s l a t o r s  w e r e  c o n c e r n e d .

In s t a t e  c a s e s  i n v o l v i n g  c r i m i n a l  c h a r g e s ,  a N e w  Y o r k  

c o u r t  a c k n o w l e d g e d  t h a t  the l e g i s l a t i v e  i m m u n i t y  for s p e e c h  

or d e b a t e  i n c l u d e s  f r e e d o m  from a c r i m i n a l  suit, L i n c o l n  

B u i l d i n g  A s s o c i a t e s  v. Eiarr, s u p r a . A n o t h e r  c a s e  fr o m  T e x a s  

i n v o l v e d  a c r i m i n a l  a c t i o n  for c o n s p i r a c y  to a c c e p t  a bribe.

T h e  c o u r t  r e f u s e d  to a p p l y  the S p e e c h  or D e b a t e  C l a u s e  of 

the U.S. C o n s t i t u t i o n  by v i r t u e  of the F o u r t e e n t h  A m e n d m e n t  

and w e n t  on to r u l e  that the s t a t e  c o n s t i t u t i o n a l  p r o v i s i o n  

r e g a r d i n g  s p e e c h  and d e b a t e  was a g e n e r a l  p r o v i s i o n  w h i c h  

d i d  n o t  s u p e r s e d e  or c o n f l i c t  w i t h  a m o r e  s p e c i f i c  c o n s t i t u t i o n a l  

p r o v i s i o n  p r o h i b i t i n g  bribery. As such, the c o u r t  r e f u s e d  

to a l l o w  the D e f e n d a n t  to a v o i d  p r o s e c u t i o n  for b r i b e r y  on 

the b a s i s  of the s t a t e  s p e e c h  or d e b a t e  c l a u s e .
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In a v e r y  r e c e n t  c a s e  o u t  of the C o u r t  of A p p e a l s  of 

A l a s k a ,  S t a t e  v. D a n k w o r t h , s u p r a , the a p p l i c a b i l i t y  of 

A l a s k a ' s  s p e e c h  or d e b a t e  c l a u s e  w a s  c o n s i d e r e d  in the 

c o n t e x t  of a c r i m i n a l  p r o c e e d i n g .  T h e  C o u r t  e n d o r s e d  the 

p o s i t i o n  t h a t  a l t h o u g h  the l a n g u a g e  d i f f e r s ,  the s t a t e  

s p e e c h  or d e b a t e  c l a u s e  is e s s e n t i a l l y  the same as its 

f e d e r a l  c o u n t e r p a r t .  The C o u r t  w e n t  o n  to e m b r a c e  the 

d i s t i n c t i o n  b e t w e e n  l e g i s l a t i v e  and p o l i t i c a l  a c t i v i t i e s :

We  t h u s  a c c e p t  the d i s t i n c t i o n  d r a w n  in the f e d e r a l  
c a s e s  b e t w e e n  the p o l i t i c a l  a c t i v i t i e s  of a l e g i s l a t o r  
w h i c h  a r e  p e r f o r m e d  in o r d e r  to i n s u r e  r e e l e c t i o n ,  
and the l e g i s l a t i v e  a c t i v i t i e s  of a l e g i s l a t o r ,  
w h i c h  a r e  p e r f o r m e d  in o r d e r  to d i r e c t l y  i n f l u e n c e  
the e n a c t m e n t  ol s p e c i f i c  l e g i s l a t i o n .  P o l i t i c a l  
a c t i v i t i e s ,  w h i c h  i n c l u d e  a t t e m p t s  o n  b e h a l f  of 
c o n s t i t u e n t s  to i n f l u e n c e  the e x e c u t i v e  b r a n c h  in 
c a r r y i n g  o u t  a d m i n i s t r a t i v e  r e s p o n s i b i l i t i e s ,  i . e . , 
p r o s e c u t i n g  c r i m i n a l s ,  are n o t  p r i v i l e g e d .  L e g i s­
la t i v e  a c t i v i t i e s  as w e  d e f i n e  them a r e  p r i v i l e g e d .
I d . , at p . 5.

The C o u r t  h e l d  that the S p e e c h  or D e b a t e  C l a u s e  of the 

C o n s t i t u t i o n  of  the S t a t e  of A l a s k a  d o e s  p r o v i d e  l e g i s l a t o r s  

w i t h  i m m u n i t y  f r o m  c r i m i n a l  p r o s e c u t i o n  for t h eir l e g i s­

la t i v e  acts:

We h o l d  th a t  o u r  c o n s t i t u t i o n a l  p r o v i s i o n  p r o t e c t s  
any s t a t e m e n t s  m a d e  or a c t i o n s  taicen by a l e g i s l a t o r  
that d i r e c t l y  a f f e c t  the e n a c t m e n t  o f  l e g i s l a t i o n  
o r  the c o n t e n t s  of b i l l s  to be s u b m i t t e d  to the 
l e g i s l a t u r e  w h e t h e r  or not the s t a t e m e n t s  or a c t i o n s  
o c c u r  in p u b lic. Id.

- 2 0 -



In d e t e r m i n i n g  t h a t  the t e s t  of " l e g i s l a t i v e  a c t s "  is 

w h e t h e r  cr  n o t  the c h a l l e n g e d  c o n d u c t  or s t a t e m e n t  d i r e c t l y  

a f f e c t s  the e n a c t m e n t  or c o n t e n t s  of p r o p o s e d  l e g i s l a t i o n ,  

the c o u r t  cited, w i t h  a p p a r e n t  a p p r o v a l ,  D a n k w o r t h ' s  a s s e r­

tio n  t h a t  "acts o t h e r  t h a n  c r a l  c o m m u n i c a t i o n  a n d  d e b a t e  are 

p r o t e c t e d  . . .  if t h e y  are p u r p o r t e d l y  o r  a p p a r e n t l y  l e g i s­

lat i v e . "  (emphasis added) I d . , p. 4.

The trial c o u r t  w e n t  e v e n  f u r t h e r  in d i s c u s s i n g  the 

s c o p e  of the s p e e c h  o r  d e b a t e  c l a u s e  in A l a s k a  w h e n  iu 

stated: "in r e g a r d  to the s c o p e  of the a c t s  p r o t e c t e d  [the

A l a s k a  s p e e c h  or  d e b a t e  c l a u s e  is] b r o a d e r  th a n  its f e d e r a l  

c o u n t e r p a r t . "

T h e  t r i a l  c o u r t  r e a c h e d  this c o n c l u s i o n  a f t e r  c o m p a r i n g  

the l a n g u a g e  of A r t i c l e  I, S e c t i o n  6 of tne U.S. C o n s t i t u t i o n  

w h i c h ,  t e x t u a l l y  at least, c o v e r s  onl.r " s p e e c h  o r  d e b a t e  in 

e i t h e r  h o u s e , "  w i t h  A r t i c l e  II, S e c t i o n  b of the A l a s k a  

C o n s t i t u t i o n  w h i c h  p r o t e c t s  "any s t a t e m e n t s  m a d e  in tne 

e x e r c i s e  o f  ... . l e g i s l a t i v e  d u t i e s . "  J u d g e  C a r p e n e t i  

c o n s i d e r e d  this d i f f e r e n c e  to be h i g h l y  i m p o r t a n t ,  as s h o w n  

by the f o l l o w i n g  q lotation from his M e m o r a n d u m  o f  D e c i s i o n  

a n d  O r d e r  Re M o t i o n  to D i s m i s s  I n d i c t m e n t ,  p. 6:

[T]his d i f f e r e n c e  a p p e a r s  to be i m p o r t a n t .  The 
d e v e l o p m e n t  of f e d e r a l  law u n d e r  the f e d e r a l  
s p e e c h  or  d e b a t e  c l a u s e  has l a r g e l y  b e e n  the
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p r o c e s s  of d e f i n i n g  the c o n c e p t  of " l e g i s l a t i v e  
a c ts" so as to a c c o m o d a t e  the S u p r e m e  C o u r t ' s  
c o n c e r n  t h a t  the l i t e r a l  s t a t e m e n t  of the 
i m m u n i t y  f o u n d  in the t e x t  w a s  too n a r r o w  to 
s e r v e  t h e  g r e a t  h i s t o r i c a l  p u r p o s e s  of the 
f r a m e r s .  W h i l e  that d e v e l o p m e n t  m a y  w e l l  
s u p p o r t  the r e s u l t  r e a c h e d  h e r e i n ,  . . .  it 
is n o t  s t r i c t l y  n e c e s s a r y  to the i n t e r p r e t a t i o n  
o f  the A l a s k a  C o n s t i t u t i o n a l  p r o v i s i o n  w h i c h  
p r o t e c t s  a n y  s t a t e m e n t  m a d e  in the e x e r c i s e  of 
. . . l e g i s l a t i v e  duties.

It is t h u s  a p p a r e n t  th a t  b o t h  the T r i a l  C o u r t  a n d  the 

C o u r t  of A p p e a l s  c o n s i d e r  the s c o p e  o f  the A l a s k a  s p e e c h  or 

d e b a t e  c l a u s e  to be m o r e  e x t e n s i v e  t h e n  t h a t  of  the f e d e r a l  

v e r s i o n .  If this s t a n d a r d  s u r v i v e s  f u r t h e r  a p p e a l  it is 

p o s s i b l e  t h a t  the s c o p e  of the s p e e c h  o r  d e b a t e  c l a u s e  in 

A l a s k a  c o u l d  h a v e  m u c h  b r o a d e r  a p p l i c a t i o n  than its f e d e r a l  

c o u n t e r p a r t .

B e c a u s e  tne b a s i s  of s p e e c h  cr  d e b a t e  c l a u s e  L n m u n i t y  

is a d e s i r e  to p r e v e n t  i n t i m i d a t i o n  by the e x e c u t i v e  b r a n c h  

a n d  a c c o u n t a b i l i t y  b e f o r e  a p o s s i b l y  h o s t i l e  j u d i c i a r y ,  the 

c o u r t s  h a v e  b e e n  less than u n a n i m o u s  in t h e i r  t r e a t m e n t  of 

m o t i o n s  to v a c a t e  s u b p o e n a e s  i s s u e d  to s tate l e g i s l a t o r s .

In N e w  Y o r k  the r u l e  a p p e a r s  to be th a t  a l e g i s l a t o r  can be 

s u b p o e n a e d  to t e s t i f y  r e g a r d i n g  m a t t e r s  th a t  c a n n o t  s u b j e c t  

h i m  to suit. L i n c o l n  B u i l d i n g  A s s o c i a t e s  v. B a r r , s u p r a . 

F u r t h e r m o r e ,  w h e r e  the s u b p o e n a  and s u b s e q u e n t  w a r r a n t  for 

a r r e s t  for c o n t e m p t  w e r e  is s u e d  by a l e g i s l a t i v e  c o m m i t t e e  

the c o u r t  h e l d  t h a t  they did not c o n s t i t u t e  an a r r e s t  "in a
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In a d d i t i o n ,  the c o u r t  s t a t e d  t h a t  t h e r e  c o u l d  be n c  p r i­

v i l e g e  f r o m  a r r e s t  a s s e r t e d  a g a i n s t  the l e g i s l a t u r e  i t s e l f  

b y  a l e g i s l a t o r .  H a s t i n g s  v. H o f s t a d t e r , 180 N.E. 106 

(1932) .

To the c o n t r a r y ,  in B i s h o p  v. M o n t a n t e , 237 N . W . 2 d  465 

(Mich. 1976) , the c o u r t  r u l e d  t h a t  in the a b s e n c e  of p r o o f  

t h a t  the t e s t i m o n y  of the lr s l a t o r  w a s  c r u c i a l  or  that 

f a c t s  s o u g h t  to be d i s c o v e r e d  w e r e  u n a v a i l a b l e  e l s e w h e r e ,  

the p r i v i l e g e  f r o m  c i v i l  p r o c e s s  i n c l u d e d  s u b p o e n a e s .

C a s e s  i n v o l v i n g  r e s t r i c t i o n s  o n  l e g i s l a t i v e  i m m u n i t y  by 

s t a t e  c o u r t s  a r e  r e l a t i v e l y  rare. In P e n n s y l v a n i a ,  the 

s t a t e  S u p r e m e  C o u r t  c o n s i d e r e d  a c h a l l e n g e  to H o u s e  p r o­

c e d u r e s  for e x p u l s i o n  of m e m b e r s .  In so d o i n g  the C o u r t  

s t a t e d  t h a t  u n l e s s  the C o n s t i t u t i o n  u n a m b i g u o u s l y  c o m m i t s  

p r o c e d u r e s  u s e d  e x c l u s i v e l y  a n d  f i n a l l y  to the H o u s e  it d o e s  

n o t  bar j u d i c i a l  r e v i e w  for d u e  p r o c e s s  v i o l a t i o n s .  S w e e n e y  

y. T u c k e r , s u p r a . In a n o t h e r  case, M u t s c h e r  v. S t a t e , 

su p r a , the T e x a s  C o u r t  of C r i m i n a l  A p p e a l s  d e c l a r e d  flatly 

t h a t  t a k i n g  a b r i b e  is not a l e g i s l a t i v e  act, c i t i n g  U.S. 

v. B r e w s t e r , 408 U.S. 501 (1972), and t h e r e f o r e  is not 

p r o t e c t e d  by the s p e e c h  o r  d e b a t e  clause.

civil action or proceeding" as envisioned by the statute.
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A n o t h e r  p o s s i b l e  v e h i c l e  for r e s t r i c t i n g  the s c o p e  of 

l e g i s l a t i v e  i m m u n i t y  is p r e s e n t e d  w h e n  the c o u r t s  a r e  a s k e d  

to d e f i n e  w h a t  is the p e r i o d  of a " s e s s i o n "  d u r i n g  w h i c h  the 

i m m u n i t y  a t t a c h e s .  In a n s w e r i n g  th i s  q u e s t i o n  the c o u r t s  

g e n e r a l l y  h a v e  g i v e n  the t e r m  b r o a d  l a t i t u d e .  In B i s h o p  

v. M o n t a n t e , s u p r a , the M i c h i g a n  c o u r t  s t a t e d  t h a t  the t e r m  

" s e s s i o n s "  o f  the l e g i s l a t u r e  i n c l u d e s  r e g u l a r  a n d  s p e c i a l  

s e s s i o n s  a n d  is n o t  l i m i t e d  to o n l y  w o r k i n g  s e s s i o n s  w h e n  

the l e g i s l a t u r e  is a c t u a l l y  sit t i n g .  T h e  r u l e  in A l a s k a ,  

w h e r e  s t a t e m e n t s  m a d e  in the e x e r c i s e  of l e g i s l a t i v e  d u t i e s  

are p r o t e c t e d  o n l y  "wh i l e  the l e g i s l a t u r e  is in s e s s i o n , "  is 

t h a t  a " s e s s i o n "  is the s i t t i n g  o f  the L e g i s l a t u r e  d u r i n g  

the p e r i o d  of time t h a t  it is c o n v e n e d  as a l e g i s l a t u r e  to 

do b u s i n e s s  as a l e g i s l a t i v e  body. T h e  i m m u n i t y  r u n s  f r o m  

the ti m e  the m e m b e r  is " g o i n g  to" o r  " r e t u r n i n g "  f r o m  a 

l e g i s l a t i v e  se s s i o n ;  24 h o u r s  a day, 7 d a y s  a w e e k  f r o m  the 

time t h a t  the l e g i s l a t u r e  is c o n v e n e d  to the time t h a t  it 

a d j o u r n s  sine d i e , i.e., i n d e f i n i t e l y .  1959 Ak. Op. At t ' v .  

Gen., No. 8. W h e r e  a c o m m i t t e e  w a s  c o n v e n e d  w h e n  the s t a t e  

S e n a t e  w a s  n o t  in s e s s i o n  and the c o m m i t t e e  v o t e d  o n  a 

n o m i n a t i o n  by the g o v e r n o r  to an e x e c u t i v e  post, the 

P e n n s y l v a n i a  S u p r e m e  C o u r t  h e l d  this to be ciear.lv w i t h i n  

the l e g i s l a t i v e  sphere. C o n s u m e r s  P r o t e c t i v e  A s s o c i a t i o n , 

supra.
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F r o m  s u c h  a d e a r t h  of a u t h o r i t y  it is d i f f i c u l t  to d r a w  

a g e n e r a l i z e d  c o n c l u s i o n  as to h o w  a s t a t e  c o u r t  w o u l d  

d e c i d e  a c h a l l e n g e  to the c l a i m  of l e g i s l a t i v e  i m m u n i t y .  

F e d e r a l  c a s e s  are u s e f u l  for g u i d a n c e ,  b u t  a r e  n o t  b i n d i n g  

on s t a t e  cour t s .  S w e e n e y  v. T u c k e r , s u p r a . H o w e v e r ,  b e c a u s e  

of  the s h a r e d  o r i g i n s  and c o m m o n  l a n g u a g e  e m p l o y e d ,  the 

p r u d e n t  i n d i v i d u a l  c o n t e m p l a t i n g  the e x e r c i s e  of the p r i­

v i l e g e  s h o u l d  n o t  a s s u m e  t h a t  s t a t e  c o u r t s  w i l l  a l l o w  g r e a t e r  

l a t i t u d e  in the e x e r c i s e  of l e g i s l a t i v e  i m m u n i t y  th a n  the 

f e d e r a l  c o u r t s  h a v e  g r a n t e d  to c o m p a r a b l e  i n d i v i d u a l s  on the 

n a t i o n a l  level. T h i s  c o n c l u s i o n  is c a l l e d  into q u e s t i o n ,  

h o w e v e r ,  b y  the h o l d i n g  in S t a t e  v. D a n k w o r t h , supra, w h i c h  

e x p r e s s l y  a d o p t e d  the r e a s o n i n g  of the f e d e r a l  line of c a s e s  

in th i s  area, b u t  o n l y  a f t e r  c o n s i d e r i n g ,  a n d  i m p l i c i t l y  

a p p r o v i n g ,  a s s e r t i o n s  th a t  the p r o t e c t i o n s  a f f o r d e d  by the 

A l a s k a  C o n s t i t u t i o n  are m o r e  e x t e n s i v e  than t h ose p r o v i d e d  

by the U.S. C o n s t i t u t i o n ,  e v e n  t h o u g h  it d i d  so in less th a n  

a c r y s t a l l i n e  fashion.

B . A n a l y s i s  of S t a t e  P r i v i l e g e s  & I m m u n i t i e s  P r o v i s i o n s

In the a b s e n c e  of an e x p r e s s  c o n s t i t u t i o n a l  or s t a t u t o r y  

p r o v i s i o n  g o v e r n i n g  the m a t t e r ,  some c o n f l i c t  has b e e n  

o b s e r v e d  in d e t e r m i n i n g  w h e t h e r  or not m e m b e r s  of C o n g r e s s  

as w e l l  as m e m b e r s  of s t a t e  l e g i s l a t u r e s  are e x e m p t  f r o m  the 

s e r v i c e  of  c i v i l  p r o c e s s  by the a p p l i c a b l e  p r i v i l e g e s  and
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i m m u n i t i e s  c l a u s e s .  Of the s t a t e s  r e v i e w e d ,  P e n n s y l v a n i a ,  

O r e g o n ,  I l l i n o i s  a n d  T e x a s  h a v e  '-•onstitutional p r o v i s i o n s  

r e g a r d i n g  a r r e s t  e s s e n t i a l l y  the same as A r t i c l e  1, S e c t i o n  

6 of the U.S. C o n s t i t u t i o n ,  the o n l y  d i f f e r e n c e s  b e i n g  the 

l e n g t h  of t i m e  d u r i n g  w h i c h  the p r i v i l e g e  a t t a c h e s .  The  

r e l e v a n t  p o r t i o n  of A r t i c l e  1, S e c t i o n  6 p r o v i d e s :

T h e y  s h a l l  in all ca s e s ,  e x c e p t  tr e a s o n ,  f e l o n y  
and b r e a c h  of the pe a c e ,  be p r i v i l e g e d  fr o m  a r r e s t  
d u r i n g  the a t t e n d a n c e  at the s e s s i o n  of t h e i r  
r e s p e c t i v e  h o u s e s ,  a n d  in g o i n g  to a n d  r e t u r n i n g  
f r o m  the same:

W i t h  r e s p e c t  to U.S. C o n g r e s s m e n  in f e d e r a l  p r o c e e d i n g s  

it has b e e n  e s t a b l i s h e d ,  as n o t e d  above, t h a t  the g e n e r a l  

r u l e  is t h a t  the privilege: from a r r e s t  c l a u s e  a p p l i e s  o n l y  

to a r r e s t s  in c o n n e c t i o n  w i t h  c i v i l  suits, r e q u i r e s  an 

a c t u a l  p h y s i c a l  d e t e n t i o n  a n d  d o e s  n o t  p r o h i b i t  s e r v i c e  of 

p r o c e s s  in a c i v i l  sv.it. W i l l i a m s o n  v. U . S . , 207 U.S. 425 

(1907); L o n g  v. A n s e l l , 293 U.S. 76 (1934). N o n e t h e l e s s ,  

b a s e d  on e a r l y  c a s e s  o r i g i n a t i n g  in W i s c o n s i n  a n d  P e n n s y l­

van i a ,  so m e  c o m m e n t a t o r s  h a v e  n o t e d  a c o n f l i c t  in the 

d e c i s i o n s  as to w h e t h e r  or  n o t  the p r i v i l e g e  fr o m  a r r e s t  

r e f e r r e d  to in A r t i c l e  1, S e c t i o n  6 a l s o  c r e a t e s  an e x e m p t i o n  

fr o m  s e r v i c e  o f  c i v i l  p r o c e s s .  A n n ot., 94 A.L.R. 1470.

In t h e s e  e a r l y  W i s c o n s i n  and P e n n s y l v a n i a  ca s e s ,  Do tv 

v. S t r o n g , 1 P i n n e y  (Wis.) 84 (1840); G e y e r  v. I r w i n , 4
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Dali. (Pa.) 107, 1 L.Ed. 762 (1790) a n d  B o l t o n  v. M a r t i n , 1 

D a l i  (Pa.) 296, 1 L.Ed. 144 (1788), it w a s  h e l d  t h a r  a 

d e l e g a t e  to C o n g r e s s  w a s  p r i v i l e g e d  f r o m  the s e r v i c e  of 

c i v i l  p r o c e s s  in a s t a t e  c o u r t  p r o c e e d i n g .  In P e n n s y l v a n i a ,  

this h o l d i n g  h a s  b e e n  e x t e n d e d  to s t ate l e g i s l a t o r s  so th a t  

a l e g i s l a t o r  is p r i v i l e g e d  fr o m  s u m m o n s ,  c i t a t i o n  or  o t h e r  

c i v i l  p r o c e s s  d u r i n g  his a t t e n d a n c e  on  the l e g i s l a t i v e  

b u s i n e s s  c o n f i d e d  to him. G r a y  v. S i l l , 13 W . N . C .  (Pa.) 59 

(1883); Ross v. B r o w n , 7 Pa. Co. Ct. 142 (1889) .

T e x a s  f o l l o w s  the g e n e r a l  ru l e  th a t  the c o n s t i t u t i o n a l  

p r i v i l e g e  fr o m  a r r e s t  d o e s  n o t  c o n f e r  an i m m u n i t y  o n  s t a t e  

l e g i s l a t o r s  from s e r v i c e  of c i v i l  p r o c e s s .  G e n c r y  v. G r i f f i t h , 

27 Tex. 461 (1864).

Ir. Illin o i s ,  P h i l l i p s  v. B r o w n e , 119 N.E. 601 (111. 1915), 

s t a n d s  for the p r o p o s i t i o n  that §14 of the I l l i n o i s  C o n­

st i t u t i o n  o n l y  g r a n t s  an e x e m p t i o n  from a r r e s t  w i u h  a v i e w  

to i m p r i s o n m e n t ,  a n d  n o t h i n g  else. T h e r e f o r e ,  the c o n­

st i t u t i o n  d o e s  n o t  e x e m p t  s t a t e  l e g i s l a t o r s  from s e r v i c e  of 

p r o c e s s  in c i v i l  cases. W h e n  this Cu s e  w a s  d e c i d e d ,  h o w e v e r ,  

a s t a t u t e  e x e m p t e d  m e m b e r s  of the G e n e r a l  A s s e m b l y  from  

s e r v i c e  of p r o c e s s .  The c o u r t  he l d  th a t  th i s  s t a t u t e  c o n­

tra v e n e d  the c o n s t i t u t i o n a l  p r o v i s i o n  i n h i b i t i n g  the p a s s a g e  

of l o cal or  s p e c i a l  laws w h i c h  g r a n t  any i m m u n i t y  to i n d i v i d­

ual m e m b e r s  of a p a r t i c u l a r  class. The c o u r t  s t a t e d  that



t h e r e  w a s  n o  g o o d  r e a s o n  w h y  l e g i s l a t o r s  s h o u l d  be s i n g l e d  

o u t  as i m m u n e  f r o m  s e r v i c e  of p r o c e s s  a n y m o r e  than the 

m e m b e r s  of a n y  o t h e r  c l a s s  of p u b l i c  o f f i c i a l s .  S i m i l a r l y ,  

P e o p l e  v. F l i n n , 362 N . E . 2 a  3 (111. 1977;, r e i t e r a t e d  that  

the l e g i s l a t i v e  e x e m p t i o n  is o n l y  for c i v i l  a r r e s t s ,  and not  

for s e r v i c e  of c i v i l  p r o c e s s .  No  o t h e r  s t a t e  r e v i e w e d  has 

e m p l o y e d  this r e a s o n i n g .

Of the r e m a i n i n g  s t a t e s  to be c o n s i d e r e d ,  the c o n s t i t u­

tions o f  the S t a t e s  of A l a s k a  and C a l i f o r n i a  b o t h  p r o v i d e  

that l e g i s l a t o r s  are "not s u b j e c t  to c i v i l  p r o c e s s . "  B e c a u s e  

this c l a u s e  c o n t a i n s  no q u a l i f i c a t i o n s ,  the C a l i f o r n i a  

c o u r t s  c o n s i d e r  it a p p l i c a b l e  to a n y  k i n d  o r  a b j e c t  m a t t e r  

of a c i v i l  l a wsuit. H a r m e r  v. S u p e r i o r  C o u r t , 79 Cal. Rptr. 

855 (1969). No c a s e  from A l a s k a  has i n t e r p r e t e d  this c l a u s e  

in this c o n t e x t .  The A l a s k a n  C o n s t i t u t i o n  c o n t a i n s  the 

f u r t h e r  provisio, t h a t  m e m b e r s  "are p r i v i l e g e d  from a r r e s t  

e x c e p t  for f e l o n y  or  b r e a c h  of the p e a c e . "  T h i s  a d d i t i o n a l  

p r o v i s i o n  w o u l d  o n l y  p r e v e n t  a r r e s t  in the r e l a t i v e l y  rare 

i n s t a n c e s  in w h i c h  a c i v i l  p r o c e e d i n g  is c o m m e n c e d  by c i v i l  

a r r e s t  as the i n i t i a l  pr o c e s s .  Lo n g  v. A n s e l l , s u p r a . In 

A l a s k a ,  the p r o v i s i o n s  g o v e r n i n g  c i v i l  a r r e s t  are c o n t a i n e d  

in A.S. 0 9 . 4 0 . 1 2 0 - 2 2 0 ,  a n d  a l t h o u g h  t h ese p r o v i s i o n s  are not  

u s e d  w i t h  a n y  f r e q u e n c y  d u e  to the r e s t r i c t i o n s  i m p o s e d  u p o n  

th eir a p p l i c a t i o n ,  t h e y  s t i l l  r e t a i n  t h e i r  v a l i d i t y .

The u s e  of the p h r a s e  "not s u b j e c t  to" b e c o m e s  e s p e c i a l l y
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s i g n i f i c a n t  w h e n  we  c o n s i d e r  the p o s s i b i l i t y  t h a t  the p r i­

v i l e g e  m a y  be  w a i v e d .  T h a t  d i s c u s s i o n  will follow.

T h e  N e w  Y o r k  C o n s t i t u t i o n  is s i l e n t  w i t h  r e g a r d  to a 

l e g i s l a t o r ' s  p r i v i l e g e  f r o m  a r r e s t  or  s e r v i c e  of pro c e s s .  

H o w e v e r ,  A r t i c l e  2, §2 of the N e w  Y o r k  L e g i s l a t i v e  L a w  is 

e n t i t l e d  " E x e m p t i o n  of M e m b e r s  a n d  O f f i c e r s  f r o m  A r r e s t "  and  

g r a n t s  a " p r i v i l e g e  from a r r e s t  in a c i v i l  a c t i o n  or  p r o­

ce e d i n g . "  In c o n s i d e r i n g  the s c o p e  of this p r o v i s i o n ,  the 

c o u r t s  h a v e  h e l d  t h a t  a w a r r a n t  for a r r e s t  i s s u e d  by the 

l e g i s l a t u r e  f o l l o w i n g  f a i l u r e  to h o n o r  a l e g i s l a t i v e  s u b p o e n a  

is n o t  an a r r e s t  "in a c i v i l  a c t i o n  or p r o c e e d i n g . "  H a s t i n g s  

v. H o f s t a d t e r , 180 N.E. 106 (1932). In L i n c o l n  B u i l d i n g  

A ssoc, v. B a r r , 147 N . Y , S . 2 d  178 (1955) the c o u r t  r u l e d  that 

the i m m u n i t y  is c o n f i n e d  to f r e e d o m  fr o m  suit, c i v i l  or 

c r i m i n a l ,  for his u t t e r a n c e s  as a l e g i s l a t o r ,  and, t h e r e­

fore, a l e g i s l a t o r  can be s u b p o e n a e d  to t e s t i f y  r e g a r d i n g  

m a t t e r s  t h a t  c a n n o t  s u b j e c t  h i m  to s u i l  In a n o t h e r  case 

i n t e r p r e t i n g  the s i m i l a r  l a n g u a g e  of the U.S. C o n s t i t u t i o n  

it w a s  h e l d  t h a t  a U.S. R e p r e s e n t a t i v e  w a s  i m m u n e  from c i v i l  

a r r e s t  b u t  not c i v i l  p r o c e s s  s h o r t  of a r r e s t .  J a m e s  v. P o w e l l , 

274 N .Y .S .2d 192 (1966). F r o m  these c a s e s  it a p p e a r s  that 

N e w  Y o r k  f o l l o w s  the g e n e r a l  rule that a l e g i s l a t o r  c a n n o t  

be a r r e s t e d  a c i v i l  a c t i o n  nor fo r c e d  into c o u r t  for his 

l e g i s l a t i v e  a c t i v i t e s ,  b u t  is s u b j e c t  to s e r v i c e  of p r o c e s s
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a n d  m a y  b e  s u b p o e n a e d  r e g a r d i n g  m a t t e r s  t h a t  d o  n o t  s u b j e c t  

h i m  t o  s u i t .

I n  M i c h i g a n ,  t h e  C o n s t i t u t i o n a l  p r o v i s i o n  is u n q u a l i f i e d  

a n d  s t a t e s  t h a t  l e g i s l a t o r s  s h a l l  b e  p r i v i l e g e d  " f r o m  c i v i l  

a r r e s t  a n d  c i v i l  p r o c e s s . "  T h i s  p r o v i s i o n  w a s  d e s i g n e d  to 

m a k e  it  c l e a r  t h a t  l e g i s l a t o r s  a r e  n o t  i m m u n e  f r o m  a r r e s t  o n  

c r i m i n a l  c h a r g e s .  M i c h .  Op. A t t y .  Ge n .  1 9 2 6 - 2 8 ,  p. 343.

T h e  M i c h i g a n  l e g i s l a t u r e  h a s  e n a c t e d  s t a t u t o r y  p r o v i s i o n s  

w h i c h  c o m p l e m e n t  a n d  e x p a n d  t h i s  c o n s t i t u t i o n a l  l a n g u a g e .

T h e  M i c h i g a n  s t a t u t e s  c l a s s i f y  t h o s e  p e r s o n s  w h o  m a y  

c l a i m  " e x e m p t i o n "  f r o m  c i v i l  a r r e s t  a n d  c i v i l  p r o c e s s ,  as 

d i s t i n g u i s h e d  f r o m  p e r s o n s  w h o  m a y  c l a i m  a " p r i v i l e g e "  

a g a i n s t  c i v i l  a r r e s t  a n d  c i v i l  p r o c e s s ,  R J A  §§1821, 1 8 2 5 ,

1831, 1 0 3 5 .  T h e  a p p a r e n t  t h r u s t  o f  t h e  d i s t i n c c i o n  is t h a t  

a " p r i v i l e g e "  c o u l d  be w a i v e d  if n o t  e x e r c i s e d  in a t i m e l y  

m a n n e r ,  w h e r e a s  a c i v i l  a r r e s t  m a d e  i n  v i o l a t i o n  o f  a s t a t u ­

t o r y  " e x e m p t i o n "  is v o i d .

T h e  s t a t u t o r y  p r o v i s i o n s  o f  M i c h i g a n  d e c l a r e  t h e  f o l l o w i n g  

l e g i s l a t i v e  e x e m p t i o n s  a n d  p r i v i l e g e s :

(1) O f f i c e r s  o f  b o t h  h o u s e s  a r e  n o t  l i a b l e  to a r r e s t  

o n  c i v i l  p r o c e s s  w h i l e  t h e y  a r e  "in a c t u a l  a t t e n d a n c e  u p o n "

-30'



the d u t i e s  o f  t h e i r  o f f i c e .  T h i s  p r o v i s i o n  w a s  i n t e n d e d  to 

c r e a t e  an e x e m p t  s t a t u s  l i m i t e d  to o f f i c e s  of the l e g i s l a t u r e .  

R J A  §1821 (1).

(2) A l l  m e m b e r s  a n d  o f f i c e r s  of the l e g i s l a t u r e ,  are 

p r i v i l e g e d  f r o m  a r r e s t  d u r i n g  s e s s i o n s  and for 15 d a y s  

b e f o r e  a n d  a f t e r  e a c h  s e s s i o n .  R J A  §1825(2). T h e  p r i v i l e g e  

is u n q u a l i f i e d ,  a n d  n e c e s s a r i l y  c o v e r s  b o t h  c i v i l  a n d  c r i m i n a l  

arrest, in c o n t r a s t  to the c o n s t i t u t i c n a l  p r i v i l e g e ,  w h i c h  

e x t e n d s  o n l y  to c i v i l  a r r e s t ,  a n d  fcr a s h o r t e r  time. An 

o f f i c e r ,  t h e r e f o r e ,  is e x e m p t  f r o m  a r r e s t  w h i l e  in a c t u a l  

a t t e n d a n c e  u p o n  the d u t i e s  of h i s  o f f i c e ,  but has a p r i­

vi l e g e  a g a i n s t  a r r e s t  a t  all o t h e r  t i m e s  c o v e r e d  by the 

s t a t u t e .

(3) M e m b e r s ,  i n c l u d i n g  o f f i c e r s ,  a r e  e x e m p t  f r o m  

s e r v i c e  of c i v i l  p r o c e s s  d u r i n g  s e s s i o n s  and for 15 d a y s  

b e f o r e  and a f t e r  e a c h  s e s s i o n .  R J A  §1831(3). The c o n­

s t i t u t i o n  a f f o r d s  o n l y  a p r i v i l e g e  a g a i n s t  c i v i l  p r o c e s s ,  

and for a s h o r t e r  t i m e  of 5 d a y s  b e r o r e  and a f t e r  a ses s i o n .

(4) T h e  l e g i s l a t u r e  m a y  p u n i s h  b y  p r o c e e d i n g s  in 

c o n t e m p t  a n y o n e  a r r e s t i n g  or p r o c u r i n g  the a r r e s t  o f  a 

l e g i s l a t i v e  m e m b e r  o r  o f f i c e r ,  in 'jolation of h i s  p r i -  

/ilege. M . C . L . A .  §4.82.



As n o t e d  ab o v e ,  a n  a r r e s t  in v i o l a t i o n  of the s t a t u t o r y  

e x e m p t i o n  is v o id. As a r e s u l t ,  the e x e m p t  p e r s o n  m u s t  be 

r e l e a s e d  i m m e d i a t e l y  o n  m o t i o n  in the p e n d i n g  p r o c e e d i n g s  or 

o n  a p p l i c a t i o n  for a w r i t  of h a b e a s  c o r pus, r e g a r d l e s s  of 

w h e t h e r  the e x e m p t i o n  w a s  c l a i m e d  a t  the time of a r r est.

M i l l e r  v. R o s i e r , 31 M ich. 475 (1875); D a l l a s  v. G a r r a s , 10 

N . W . 2 d  897 (1943). T h e  f u r t h e r  c o n s e q u e n c e s  of a c i v i l  

a r r e s t  in v i o l a t i o n  of a s t a t u t o r y  e x e m p t i o n  are p r o v i d e d  by 

R J A  §1821(9). E v e r y  p e r s o n  m a k i n g  or p r o c u r i n g  the "void" 

a r r e s t  is (1) g u i l t y  of  c o n t e m p t  of court, (2) lia b l e  for 

d o u b l e  d a m a g e s ,  a n d  (3) is a l s o  l i a b l e  for d a m a g e s  in a t o r t  

a c t i o n  for f a l s e  a r r e s t .  B u t  the s t a t u t e  f u r t h e r  p r o v i d e s  

th a t  the " o f f i c e r  or  p e r s o n  c a u s i n g  the a r r e s t  s h a l l  n o t  be 

g u i l t y  of c o n t e m p t  n o r  l i a b l e  for d a m a g e s "  if the p e r s o n  

e x e m p t  f r o m  a r r e s t  has f a i l e d  to c l a i m  his e x e m p t i o n  in the 

m a n n e r  p r e s c r i b e d .  T h u s  it is c l e a r  that the p e r s o n  p r o­

cu r i n g  the v o i d  a r r e s t  is l i a b l e  for c o n t e m p t ,  d o u b l e  d a m a g e s ,  

and s e p a r a t e  s u i t  for f a l s e  arrest, r e g a r d l e s s  of v/hether 

the s t a t u t o r y  e x e m p t i o n  w a s  c l a i m e d  at the time of a r r e s t ; 

b u t  the o f f i c e r  m a k i n g  the a r r e s t  is n o t  li a b l e  for a n y  of 

t hese c o n s e q u e n c e s ,  u n l e s s  the s t a t u t o r y  e x e m p t i o n  was 

c l a i m e d .

On  the o c h e r  h and, an a r r e s t  in v i o l a t i o n  o f  p r i v i l e g e  

is n o t  a b s o l u t e l y  "void" a n d  the p r i v i l e g e  m a y  be w a i v e d  if
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n o t  e x e r c i s e d  in a t i m e l y  m a n n e r .  T h e r e f o r e ,  it is i m p l i c i t  

t h a t  the f o l l o w i n g  are c o n s e q u e n c e s  of an a r r e s t  in v i o l a­

t i o n  of the p r i v i l e g e s  p r o v i d e d  by sta t u t e :

(1) If the p r i v i l e g e  is c l a i m e d ,  the p e r s o n  
a r r e s t e d  s h o u l d  be e n t i t l e d  to i m m e d i a t e  
r e l e a s e  o n  m o t i o n  in the p e n d i n g  a c t i o n  
or on a p p l i c a t i o n  for a w r i t  of h a b e a s  
c o r p u s .

(2) The p e r s o n  p r o c u r i n g  the a r r e s t  a n d  the 
o f f i c e r  m a k i n g  the a r r e s t  c o n t r a r y  to 
p r i v i l e g e  are n o t  l i a b l e  for c o n t e m p t  of 
c o u r t  o r  for s t a t u t o r y  d o u b l e  d a m a g e s ,  e v e n  
if the p r i v i l e g e  w a s  c l a i m e d  at the time
of a r r e s t .  R J A  §1821(8)-(9). H o w e v e r ,  
t here m a y  be l i a b i l i t y  for c o n t e m p t  of the 
l e g i s l a t u r e  in m a k i n g  or  p r o c u r i n g  the 
a r r e s t  of a l e g i s l a t o r  in v i o l a t i o n  of his 
p r i v i l e g e .

(2) The p a r t y  p r o c u r i n g  the a r r e s t  a n d  the
o f f i c e r  m a k i n g  the a r r e s t  in v i o l a t i o n  of 
p r i v i l e g e  m a y  be l i a b l e  in tort for false 
arrest, b u t  o n l y  if the p r i v i l e g e  was 
c l a i m e d  a t  the time of arrest.

M u c h  of the f o r e g o i n g  a n a l y s i s  of the s t a t u t o r y  p r o­

v i s i o n s  w a s  c o n t a i n e d  in " P r a c t i c e  C o m m e n t a r y  - 1968, by 

C a r l  S. H a w k i n s "  w h i c h  d i r e c t l y  followed, the i n d i v i d u a l  

s t a t u t o r y  s e c t i o n s  in the M i c h i g a n  c o d e  book.

In A l a s k a ,  A.S. 2 4 . 4 0 . 0 1 0  e l a b o r a t e s  on l e g i s l a t i v e  

i m m u n i t i e s .  It r e p e a t s  th a t  a l e g i s l a t o r  is "not s u b j e c t  to
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c i v i l  p r o c e s s  and is p r i v i l e g e d  f r o m  a r r e s t , "  s p e c i f i c a l l y  

p r o v i d e s  t h a t  the i m m u n i t i e s  e x t e n d  to m e e t i n g s  of  i n t e r i m  

s t a n d i n g  or s p e c i a l  c o m m i t t e e s  of  the l e g i s l a t u r e  a n d  g r a n t s  

a p e r i o d  o f  5 d a y s  i m m e d i a t e l y  p r e c e e d i n g  a n d  f o l l o w i n g  his 

a t t e n d a n c e  at s u c h  a m e e t i n g  or o t h e r  s ession.

In a d d i t i o n  to the f o r e g o i n g  s t a t u t e ,  A.S. 0 9 . 2 5 . 1 5 0  ec 

s e g . g r a n t s  p u b l i c  o f f i c i a l s  the r i g h t  to r e f u s e  to d i s c l o s e  

the s o u r c e  o f  i n f o r m a t i o n  o b t a i n e d  w h i l e  a c t i n g  in the 

c o u r s e  of t h e i r  d u t i e s  as p u b l i c  o f f i c i a l s .

C. P e r s o n s  P r o t e c t e d

T h e  n e x t  i s s u e  to be a d d r e s s e d  is to w h a t  e x t e n t  d o e s  

the S p e e c h  o r  D e b a t e  C l a u s e  p r o t e c t  i n d i v i d u a l s ,  o t h e r  than 

e l e c t e d  m e m b e r s  of l e g i s l a t i v e  b o d i e s ,  f r o m  l i a b i l i t y  for 

t h e i r  a c t i o n s  on b e h a l f  of s u c h  m e m b e r s ?  T w o  t h e o r i e s  ha v e  

be e n  a d v a n c e d  for the e x t e n s i o n  of some i m m u n i t y  to l e g i s­

lat i v e  a i d e s  or  e m p l o y e e s ,  n e i t h e r  of w h i c h  p r o v i d e s  a b s o l u t e  

i m m u n i t y .

N u m e r o u s  c a s e s  e x i s t  in w h i c h  c o u r t s  ha v e  i n d i c a t e d  

that a n  o f f i c i a l  is not s u b j e c t  to l i a b i l i t y  for his d i s c r e­

ti o n a r y  a c t s  b u t  loses a n y  i m m u n i t y  for d u t i e s  that a r e  

m e r e l y  m i n i s t e r i a l  in n a t u r e .  As leng as the o f f i c e r  a c ted 

w i t h i n  the s c o p e  of h i s  l e g a l  d i s c r e t i o n ,  his c o n d u c t  was
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l a w f u l  a n d  t h e r e f o r e  c o u l d  n o t  s u b l e t  h i m  to l i a b i l i t y .  

O f f i c e r s  w o u l d  lose a n y  c l a i m  of nunity b y  a b u s i n g  t h e i r  

d i s c r e t i o n ,  as b y  a c t i n g  in b a d  faith. In c o n t r a s t ,  b e c a u s e  

m i n i s t e r i a l  o f f i c e r s  h a d  no l e g a l  a u t h o r i t y  to e x e r c i s e  

d i s c r e t i o n ,  the l a w  d i d  n o t  l e g i t i m a t e  t h eir m i s t a k e s .

The c o n c e p t  of o f f i c i a l  i m m u n i t y ,  on the o t h e r  hand, 

m a y  p r o t e c t  an o f f i c i a l  w h o  has v i o l a t e d  the C o n s t i t u t i o n  in 

bad faith. It is, t h e r e f o r e ,  i n c o n s i s t e n t  w i t h  the idea 

th a t  an o f f i c e r  w h o  has a c t e d  u n l a w f u l l y  is s u b j e c t  to 

p e r s o n a l  l i a b i l i t y  for h i s  c o n d u c t .  Thus, the d i s c r e­

t i o n a r y / m i n i s t e r i a l  d i c h o t o m y ,  b a s e d  as it is u p c n  the 

d e f e n s e  of  legal j u s t i f i c a t i o n ,  is not p e r t i n e n t  to an 

o f f i c e r’s i m m u n i t y  in the p r e s e n t  c o ntext.

The d o c t r i n e  of o f f i c i a l  or q u a l i f i e d  i m m u n i t y  is 

d e r i v e d  from B a r r  v. M a t t e o , 360 U.S. 564 (1959), and the 

s c o p e  of i n q u i r y  u n d e r  t h a t  d o c t r i n e  is the same u n d e r  the

S p e e c h  or D e b a t e  C l a u s e .  If a c t i v i t i e s  are not p r o t e c t e d  by

the c l a u s e  they are n o t  s h i e l d e d  by the d o c t r i n e  of o f f i c i a l  

i m m u n i t y  e i t her. D i c k e y  v. C B S , 387 F. S u p p  1332 (D.C. Pa.

1975). In B a r r , the A c t i n g  D i r e c t o r  of the O f f i c e  of Re n t

S t a b i l i z a t i o n  w a s  i m m u n i z e d  f r o m  l i a b i l i t y  for an a l l e g e d  

libel c o n t a i n e d  in a p r e s s  rel e a s e .  The C o u r t  he l d  t h a t  the 

e x e c u t i v e  p r i v i l e g e  r e c o g n i z e d  in p r i o r  c a s e s  c o u l d  n o t  be 

r e s t r i c t e d  o n l y  to t h o s e  of c a b i n e t  ranx.
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J u s t i c e  W h i t e  t o o k  p a i n s  to e x a m i n e  the h i s t o r y  of 

o f f i c i a l  i m m u n i t y  as it > e l a t e s  to the S p e e c h  o r  D e b a t e  

C l a u s e  in G r a v e l , s u p r a . In th i s  c a s e  S e n a t o r  G r a v e l  w a s  

u n d e r  i n v e s t i g a t i o n  to d e t e r m i n e  w h e t h e r  v i o l a t i o n s  of 

f e d e r a l  l a w  h a d  o c c u r r e d  w h e n  he r e a d  to a s u b c o m m i t t e e  the 

P e n t a g o n  P a p e r s ,  w h i c h  he th e n  p l a c e d  in the p u b l i c  r e c ord.

A  g r a n d  j u r y  i n v e s t i g a t i n g  the m a t t e r  s u b p o e n a e d  an a i d e  to 

the S e n a t o r .  T h e  C o u r t  of A p p e a l s '  g r a n t e d  a p r o t e c t i v e  

o r d e r  r e g a r d i n g  the a i d e  t h a t  e n j o i n e d  i n t e r r o g a t i o n  w i t h  

r e s p e c t  to a n y  a c t  that he c 'formed w i t h i n  the s c o p e  o f  his 

e m p l o y m e n t .  T h e  S u p r e m e  C o u r t  r e j e c t e d  that d e c i s i o n  as 

b e i n g  o v e r l y  b r o a d  a n d  h e l d  th a t  the a i d e ' s  i m m u n i t y  w o u l d  

be e x t e n d e d  o n l y  to l e g i s l a t i v e  a c t s  as to w h i c h  the S e n a t o r  

h i m s e l f  w o u l d  be immune. In so d o i n g ,  the C o u r t  e s t a b l i s h e d  

the s t a n d a r d  a g a i n s t  w h i c h  the l i a b i l i t y  o f  a c o n g r e s s i o n a l  

a i d e  is m e a s u r e d .  T h e  S p e e c h  or D e b a t e  C l a u s e  p r o h i b i t s  

i n q u i r i e s  i n t o  t h i n g s  d o n e  by  l e g i s l a t i v e  a i d e s  or e m p l o y e e s  

as the C o n g r e s s m a n ' s  a g e n t  or a s s i s t a n t  w h i c h  w o u l d  have 

b e e n  l e g i s l a t i v e  acts, a n d  t h e r e f o r e  p r i v i l e g e d ,  if p e r­

form e d  b y  the C o n g r e s s m a n  p e r s o n a l l y .  The C o u r t  r e a s o n e d  

th a t  in l i g h t  o f  the c o m p l e x i t i e s  of the m o d e r n  l e g i s l a t i v e  

p r o c e s s ,  " t h a t  the d a y  to d a y  w o r k  of s u c h  a i d e s  is so 

c r i t i c a l  to the M e m b e r s '  p e r f o r m a n c e  that they m u s t  be 

t r e a t e d  as the l a t t e r ' s  a l t e r  ego; and that if they are not 

so r e c o g n i z e d ,  the c e n t r a l  r o l e  of the S p e e c h  o r  D e b a t e  

C l a u s e  - to p r e v e n t  i n t i m i d a t i o n  of l e g i s l a t o r s  oy the
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E x e c u t i v e  a n d  a c c o u n t a b i l i t y  b e f o r e  a p o s s i b l y  h o s t i l e  

j u d i c i a r y ,  - w i l l  i n e v i t a b l y  be d i m i n i s h e d  a n d  f r u s t r a t e d . "  

G r a v e l , s u p r a , pp. 616 - 617.

The C o u r t  i l l u s t r a t e d  the a p p l i c a t i o n  of th i s  t e s t  by 

d i s t i n g u i s h i n g  t h r e e  o t h e r  c a s e s  i n v o l v i n g  l e g i s l a t i v e  

i m m u n i t y ,  K i l b o u r n  v. T o m p s o n , s u p r a ; D o m b r o w s k i  v. E a s t l a n d , 

387 U.S. 82 (1967); and, P o w e l l  v. M c C o r m a c k , 395 U.S. 486 

(1969). R e f e r r i n g  to K i l b o u r n , the c o u r t  s t a ted:

[T]he S p e e c h  or D e b a t e  C l a u s e  p r o t e c t e d  H o u s e  
M e m b e r s  w h o  h a d  a d o p t e d  a r e s o l u t i o n  a u t h o r i z i n g  
K i l b o u r n ' s  a r r e s t ;  t h a t  a c t  w a s  c l e a r l y  l e g i s­
lati v e  in n a t u r e .  B u t  the r e s o l u t i o n  w a s  s u b j e c t  
to j u d i c i a l  r e v i e w  i n s o f a r  as its e x e c u t i o n  
i m p i n g e d  on a c i t i z e n ' s  r i g h t s  as it d i d  there.
T h a t  the H o u s e  c o u l d  w i t h  i m p u n i t y  o r d e r  an 
u n c o n s t i t u t i o n a l  a r r e s t  a f f o r d e d  no p r o t e c t i o n  
for those w h o  m a d e  the a r r e s t .  G r a v e l , s u p r a , 
at 618.

The c a s e  of D o m b r o w s k i  i n v o l v e d  a S e n a t o r  w h o  w a s  a l s o  

a s u b c o m m i t t e e  c h a i r m a n ,  and the s u b c o m m i t t e e  c o u n s e l .  The 

r e c o r d  c o n t a i n e d  no e v i d e n c e  of the S e n a t o r ' s  i n v o l v e m e n t  in 

any a c t i v i t y  o t h e r  t h a n  w h a t  p r o p e r l y  c o u l d  be t e r m e d  l e g i s­

lati v e  a c t i v i t y ,  so the S p e e c h  o r  D e b a t e  C l a u s e  p r o t e c t e d  

him. On the o t h e r  hand, the c o m m i t t e e  c o u n s e l  w a s  c h a r g e d  

w i t h  c o n s p i r i n g  w i t h  s t a t e  o f f i c i a l s  to c a r r y  o u t  an i l l e g a l  

s e a r c h  of r e c o r d s  t h a t  the c o m m i t t e e  s o u g h t  for its own 

p r o c e e d i n g s .  The c o m m i t t e e  c o u n s e l  w a s  d e e m e d  p r o t e c t e d  to
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s o m e  e x t e n t  b y  l e g i s l a t i v e  p r i v i l e g e ,  b u t  it d i d  n o t  " s h i e l d  

h i m  f r o m  a n s w e r i n g  as y e t  u n p r o v e d  c h a r g e s  of c o n s p i r i n g  to 

v i o l a t e  the c o n s t i t u t i o n a l  r i g h t s  o f  p r i v a t e  p a r t i e s .  

U n l a w f u l  c o n d u c t  of t h i s  k i n d  the S p e e c h  o r  D e b a t e  C l a u s e  

s i m p l y  d i d  n o t  i m m u n i z e . "  G r a v e l , s u p r a  at 620.

P o w e l l  v. M c C o r m a c k , supra, i n v o l v e d  the v a l i d i t y  of 

l e g i s l a t i v e  a c t i o n s  in the i l l e g a l  e x c l u s i o n  of a r e p r e s e n­

ta t i v e - e l e c t .  The a e f e n d ? n t  M e m b e r s  of the H o u s e  w e r e  

d i s m i s s e d  fr o m  the case, b e c a u s e  s h i e l d e d  by the S p e e c h  or 

D e b a t e  C l a u s e ,  f r o m  l i a b i l i t y  for t h e i r  i l l e g a l  l e g i s l a t i v e  

a ct a n d  fr o m  h a v i n g  to d e f e n d  t h e m s e l v e s  w i t h  r e s p e c t  to it. 

R e l i e f  a l s o  w a s  a f f o r d e d  a g a i n s t  H o u s e  a i d e s  s e e k i n g  to 

i m p l e m e n t  the i n v a l i d  r e s o l u t i o n s .

S u m m a r i z i n g  the h o l d i n g s  in t h e s e  t h r e e  cases, the 

C o u r t  s t a ted:

T he t h r e e  c a s e s  -.eflect a d e c i d e d l y  j a u n d i c e d  
v i e w  t o w a r d s  e x t e n d i n g  the C l a u s e  so as to 
p r i v i l e g e  i l l e g a l  o r  u n c o n s t i t u t i o n a l  c o n d u c t  
b e y o n d  th a t  e s s e n t i a l  to f o r e c l o s e  e x e c u t i v e  c o n t r o l  
of l e g i s l a t i v e  s p a e c h  or d e b a t e  and a s s o c i a t e d  
m a t t e r s  s u c h  as v o t i n g  a n d  c o m m i t t e e  r e p o r t s  and 
p r o c e e d i n g s .  In K i l b o u r n , the S e r g e a n t - a t - A r m s  
w a s  e x e c u t i n g  a l e g i s l a t i v e  order, the i s s u a n c e  
of w h i c h  fell w i t h i n  the s p e e c h  or d e b a t e  clause; 
in E a s t l a n d , the c o m m i t t e e  c o u n s e l  was g a t h e r i n g  
i n f o r m a t i o n  for a h e a r i n g ;  and in P o w e l l , the 
C l e r k  a n d  D o o r k e e p e r  w e r e  m e r e l y  c a r r y i n g  o u t  
d i r e c t i o n s  that w e r e  p r o t e c t e d  by the S p e e c h  or 
D e b a t e  c l a u s e .  In e a c h  case, p r o t e c t i n g  the
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r i g h t s  of o t h e r s  m a y  h a v e  to some e x t e n t  f r u s t r a t e d  
a p l a n n e d  or  c o m p l e t e d  l e g i s l a t i v e  act; b u t  
r e l i e f  c o u l d  be a f f o r d e d  w i t h o u t  p r o o f  of a l e g i s­
la t i v e  a c t  or  the m o t i v e s  o r  p u r p o s e s  u n d e r l y i n g  
s u c h  an act. No  t h r e a t  to l e g i s l a t i v e  i n d e p e n d e n c e  
w a s  posed, a n d  S p e e c h  or D e b a t e  c l a u s e  p r o t e c t i o n  
d i d  n o t  a t t a c h .

N o n e  of this, as w e  see it, i n v o l v e s  d i s t i n g u i s h i n g  
b e t w e e n  a S e n a t o r  a n d  h i s  p e r s o n a l  a i d e s  w i t h  r e s p e c t  
to l e g i s l a t i v e  i m m u n i t y .  In K i l b o u r n - t y p e  s i t­
u a t i o n s  b o t h  a i d e s  and m e m b e r s  s h o u l d  be i m m u n e  w i t h  
r e s p e c t  to c o m m i t t e e  a n d  H o u s e  a c t i o n  l e a d i n g  to 
the i l l e g a l  r e s o l u t i o n .  So, to, in E a s t l a n d , as in 
this l i t i g a t i o n ,  s e n a t o r i a l  a i d e s  s h o u l d  e n j o y  
i m m u n i t y  for h e l p i n g  a M e m b e r  c o n d u c t  c o m m i t t e e  
h e a r i n g s .  On the o t h e r  hand, no p r i o r  c a s e  
has h e l d  t h a t  M e m b e r s  o f  C o n g r e s s  w o u l d  be i m m u n e  
if t h e y  e x e c u t e d  a n  i n v a l i d  r e s o l u t i o n  by t h e m s e l v e s  
c a r r y i n g  o u t  an i l l e g a l  a r r e s t ,  o r  if, in o r d e r  to 
s e c u r e  i n f o r m a t i o n  for a h e a r i n g ,  t h e m s e l v e s  s i e z e d  
the p r o p e r t y  or i n v a d e d  the p r i v a c y  o f  a c i t i z e n .  
N e i t h e r  th e y  n o r  t h e i r  a i d e s  s h o u l d  be im m u n e  from  
l i a b i l i t y  or  q u e s t i o n i n g  in s u c h  c i r c u m s t a n c e s .  
G r a v e l ,  s u p r a , at 620 - 621.

Of the s t a t e s  r e v i e w e d ,  the c o u r t s  in P e n n s y l v a n i a  have 

c o m e  c l o s e s t  to a d o p t i n g  the f e d e r a l  s t a n d a r d  r e f e r r e d  :o 

above. It has b e e n  h e l d  th a t  w h i l e  the p r i v i l e g e  e x t e n d s  to 

c e r t a i n  a i d e s  of a l e g i s l a t u r e ,  it d o e s  so o n l y  as to l e g i s­

lat i v e  m a t t e r s  and is d e r i v a t i v e  f r o m  that a c c o r d e d  to the 

l e g i s l a t o r .  In re G r a n d  J u r y  P r o c e e d i n g s , 563 F . 2 d  577 (3d 

Cir. 1977); and S w e e n e y  v. T u c k e r , s u p r a , (the c o u r t  r e c o g­

n i z e d  that e v e n  w h e r e  an a c t i o n  a g a i n s t  a l e g i s l a t o r  is 

b a r r e d  by the C l a use, l e g i s l a t i v e  e m p l o y e e s  are r e s p o n s i b l e  

for t h eir actio n s . )
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O n  the o t h e r  h a nd, an e a r l y  c a s e  o u t  o f  T e x a s  h e l d  that 

the c o m m a n d  of the H o u s e  to i m p r i s o n  a n o n - m e m b e r  w a s  a 

s u f f i c i e n t  p r o t e c t i o n  to its S e r g e a n t - a t - A r m s . C a n f i e l d  v. 

G r e s h a m , .17 S.W. 390 (Tx. 1891) .

In  I l l i n o i s  a n d  C a l i f o r n i a  the a c t s  o f  p r i v a t e  c i t i z e n s  

p e t i t i o n i n g  their l e g i s l a t i v e  b o d i e s  are c o n d i t i o n a l l y  

p r i v i l e g e d .  A c t u a l  m a l i c e  m u s t  be s h o w n  to p r e v a i l  in a 

t o r t  a c t i o n .  A r l i n g t o n  H e i g h t s  N a t i o n a l  B a n k , s u p r a , and 

S c o t t  v. M c D o n n e l l  D o u g l a s  C o r p . , 112 Cal. Rptr. 609 (1974). 

N o n e  of the o t h e r  s t a t e s  r e v i e w e d  h a v e  a d d r e s s e d  this issue.

D. W a i v e r

O n  at l east o n e  o c c a s i o n  the U.S. S u p r e m e  C o u r t  c o n­

si d e r e d  the issue of w h e t h e r  a C o n g n =  s o m a n  can w a i v e  his 

i m m u n i t y  u n d e r  tne S p e e c h  o r  D e b a t e  C l a u s e ,  a l t h o u g h  the 

C o u r t  d i d  n o t  s p e c i f i c a l l y  d e c i d e  the issue. In g e n e r a l ,  

the C o u r t  c o n s i d e r e d  that a n y  su c h  w a i v e r  w o u l d  h a v e  to be 

e v i d e n c e d  by s o m e  e x p l i c i t  and u n e q u i v o c a l  r e n u n c i a t i o n  of 

the c l a u s e ' s  p r o t e c t i o n .  In U n i t e d  S t a t e s  v. H e l s t o s k i , 442 

U.S. 477 (1979), a m e m b e r  of C o n g r e s s  t e s t i f i e d  b e f o r e  a 

g r a n d  ju r y  and v o l u n t a r i l y  p r o v i d e d  e v i d e n c e  of c e r t a i n  

l e g i s l a t i v e  acts. T h e  C o u r t  a s s u m e d  that an i n d i v i d u a l  

M e m b e r  of C o n g r e s s  c o u l d  w a i v e  the p r o t e c t i o n  of the S p e e c h  

o r  D e b a t e  C l a use, b u t  s t a t e d  th a t  the a c t i o n s  r e f e r r e d  to 

d i d  n o t  c o n s t i t u t e  an e x p l i c i t  and u n e q u i v o c a l  w a i v e r  of



i m m u n i t y  f r o m  p r o s e c u t i o n  d e s p i t e  the m e m b e r ' s  a p p a r e n t  

w i l l i n g n e s s  to w a i v e  the p r o t e c t i o n  o f  the F i f t h  A m e n d m e n t  

s i n c e  the S p e e c h  or D e b a t e  C l a u s e  p r o v i d e s  a s e p a r a t e  and 

d i s t i n c t  p r o t e c t i o n .

In U.S. v. J o h n s o n , 383 U.S. 169 (1966), a n d  U . S . v. 

B r e w s t e r , 408 U.S. 501 (1972), the C o u r t  d e c l a r e d  t h a t  it 

was e x p r e s s l y  l e a v i n g  o p e n  the q u e s t i o n  w h e t h e r  the S p e e c h  

or D e b a t e  C l a u s e  p r o h i b i t s  a p r o s e c u t i o n  w h i c h  is f o u n d e d  

upon a narrov/ly d r a w n  s t a t u t e  p a s s e d  by C o n g r e s s  in the 

e x e r c i s e  of i s l e g i s l a t i v e  p o w e r  to r e g u l a t e  the c o n d u c t  of 

its m e m b e r s ,  e v e n  t h o u g h  the s t a t u t e  p o s s i b l y  e n t a i l e d

i n q u i r y  into l e g i s l a t i v e  a c t s  or m o t i v a t i o n s .

Of  the s t ate c a s e s  r e v i e w e d ,  four s t a t e s  a p p e a r  to take

the p o s i t i o n  that the " p r i v i l e g e "  f r o m  a r r e s t  c o n t a i n e d  in

t h e i r  s t a t e  c o n s t i t u t i o n s  c a n  be w a i v e d .  L i n c o l n  B u i l d i n g  

A s s o c i a t e s  v. B a r r , 147 N . Y . S . k d  178 (1955); M u t s c h e r  v. 

S t a t e , 514 S . W . 2 d  905 (Tex. 1974); G e y e r  v. I r w i n , 4 Dali 

(Pa) J 7 (1790).

In M i c h i g a n  the s t a t u t o r y  " p r i v i l e g e "  a q a i n s t  a r r est,  

w h i c h  is u n q u a l i f i e d  and c o v e r s  b o t h  c i v i l  and c r i m i n a l  

arrest, c a n  be w a i v e d  if not e x e r c i s e d  in a t i m e l y  m a n n e r .  

H o w e v e r ,  the s t a t u t o r y  " e x e m p t i o n "  f r o m  a r r e s t  m o k e s  an
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a r r e s t  in v i o l a t i o n  t h e r e o f  " v o id." T h e  " e x e m p t i o n "  is 

a p p l i c a b l e  o n l y  w h i l e  o f f i c e r s  are "in a c u t a l  a t t e n d a n c e  

u p on" the d u t i e s  of t h e i r  o f f i c e s .  In c o n t r a s t ,  the c o n­

s t i t u t i o n a l  p r i v i l e g e  e x t e n d s  o n l y  to c i v i l  a r r e s t ,  and for 

a s h o r t e r  time. A n  o f f i c e r ,  t h e r e f o r e ,  is e x e m p t  f r o m  

a r r e s t  w h i l e  j.n a c t u a l  a t t e n d a n c e  u p o n  the d u t i e s  o f  his 

o f f i c e ,  b u t  h a s  a p r i v i l e g e  a g a i n s t  a r r e s t  at all o t h e r  

t imes c o v e r e d  by the sta t u t e .

Due to the p a r t i c u l a r  l a n g u a g e  o f  the A l a s k a  C o n s t i t u­

tion, to the e f f e c t  tn a t  l e g i s l a t o r s  a r e  "not s u b j e c t  to 

c i v i l  p r o c e s s , "  the r u l e  a p p e a r s  to be th a t  s u c h  i m m u n i t y  

c a n n o t  be w a i v e d  by the l e g i s l a t o r ,  the r a t i o n a l e  b e i n g  that 

the A l a s k a  i m m u n i t y  is i n t e n d e d  to p r o t e c t  the p u b l i c  as 

w e l l  as s e r v e  the c o n v e n i e n c e  of the l e g i s l a t o r s .  1959 Ak. 

Op. Att'y. Gen., No. 8.

T h e  c o n c l u s i o n  to be d r a w n  from t h e s e  c a s e s  is that 

w h e r e  the c o n s t i t u t i o n  or s t a t u t e s  g r a n t  a " p r i v i l e g e "  from 

a r r e s t  s u c h  a p r i v i l e g e  is c a p a b l e  of b e i n g  w a i v e d .  The 

s t a n d a r d  Tor d e t e r m i n i n g  if s u c h  a w a i v e r  has o c c u r r e d  has 

not b e e n  r e s o l v e d ,  b u t  it is l i k e l y  teat the o r d i n a r y  test 

of w a i v e r ,  a v o l u n t a r y  r e n u n c i a t i o n  of s p e c i f i c  k n o w n  

r i g hts, w i l l  be i n s u f f i c i e n t .  I n s t e a d ,  a d e m o n s t r a t i o n  of 

s o m e t h i n g  a k i n  to a v o l u n t a r y ,  e x p l i c i t  and u n e q u i v o c a l  

w a i v e r  of the i m m u n i t y  s h o u l d  be r e q u i r e d  b e c a u s e  of the
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p u b l i c ' s  i n t e r e s t  i n  i n s u r i n g  t h a t  t h e  w o r k  of t h e  .legis­

l a t u r e  p r o c e e d  i n  an  u n h i n d e r e d  f a s h i o n .  O n  t h e  o t h e r  h a n d ,  

if t h e  c o n s t i t u t i o n  o r  s t a t u t e s  p r o v i d e  s o m e t h i n g  m o r e  t h a n  

a p r i v i l e g e  t h e r e  is a g r e a t e r  l i k e l i h o o d  t h a t  w a i v e r  w i l l  

n o t  o c c u r .

V. A P P L I C A B I L I T Y  O F  S T A T E  L A W  I N  F E D E R A L  A C T I O N S  - F R E  
R U L E  501

R u l e  5 0 1  of  t h e  F e d e r a l  R u l e s  o f  E v i d e n c e  a p p l i e s  w h e n  

t h e  i s s u e  t o  b e  d e t e r m i n e d  i n  a c t i o n s  b e f o r e  f e d e r a l  t r i­

b u n a l s  i s  t h e  " p r i v i l e g e  of a w i t n e s s ,  p a r s o n ,  g o v e r n m e n t ,  

S t a t e ,  o r  p o l i t i c a l  s u b d i v i s i o n  t h e r e o f , "  a n d  p r o v i d e s  as 

f o l l o w s :

E x c e p t  as o t h e r w i s e  r e q u i r e d  b y  t h e  C o n s t i t u t i o n  
o f  t h e  U n i t e d  S t a t e s  o r  p r o v i d e d  b y  A c t  of  C o n­
g r e s s  o r  i n  r u l e s  p r e s c r i b e d  b y  t h e  S u p r e m e  C o u r t  
p u r s u a n t  to s t a t u t o r y  a u t h o r i t y ,  t h e  p r i v i l e g e  of 
a w i t n e s s ,  p e r s o n ,  g o v e r n m e n t ,  S t a t e ,  or  p o l i t i c a l  
s u b d i v i s i o n  t h e r e o f  s h a l l  b e  g o v e r n e d  b y  t h e  p r i n ­
c i p l e s  o f  t h e  c o m m o n  l a w  as t h e y  m a y  be i n t e r p r e t e d  
b y  t h e  c o u r t s  o f  t h e  U n i t e d  S t a t e s  in the l i g h t  
o f  r e a s o n  a n d  e x p e r i e n c e .  H o w e v e r ,  in c i v i l  
a c t i o n s  a n d  p r o c e e d i n g s ,  w i t h  r e s p e c t  to a n  e l e m e n t  
o f  a c l a i m  o r  d e f e n s e  as  t o  w h i c h  S t a t e  l a w  s u p p l i e s  
t h e  r u l e  o f  d e c i s i o n ,  t h e  p r i v i l e g e  o f  a w i t n e s s ,  
p e r s o n ,  g o v e r n m e n t ,  S t a t e ,  o r  p o l i t i c a l  s u b d i v i s i o n  
t h e r e o f  s h a l l  b e  d e t e r m i n e d  i n  a c c o r d a n c e  w i t h  S t a t e  

law.

T h e  C o m m i t t e e  o n  t h e  J u d i c i a r y  o f  the H o u s e  o f  R e p r e s e n t a t i v e s  

s t a t e d  t h a t  the r u l e  l e f t  the l a w  o f  p r i v i l e g e s  in its 

p r e s e n t  s t a t e  a n d  f u r t h e r  r e q u i r e d  t h a t  p r i v i l e g e s  " c o n t i n u e
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to be  d e v e l o p e d  by  the c o u r t s  of  the U n i t e d  S t a t e s  u n d e r  a 

u n i f o r m  s t a n d a r d  a p p l i c a b l e  b o t h  in c i v i l  a n d  c r i m i n a l  

c a s e s . "  N o t e s  of the C o m m i t t e e  o n  the J u d i c i a r y ,  H o u s e  

R e p o r t  No. 93-650.

R u l e  501 a p p l i e s  i r r e s p e c t i v e  o f  the n a t u r e  of the 

c a u s e  o r  the b a s i s  of j u r i s d i c t i o n  a n d  a p p l i e s  at all s t a g e s  

of a l l  a c t i o n s ,  c a s e s  a n d  p r o c e e d i n g s  in f e d e r a l  co u r t .  F R E  

1 1 01(c). A s  s t a t e d  in the Ru l e  "the p r i n c i p l e s  of the 

c o m m o n  l a w  as t h e y  m a y  be i n t e r p r e t e d  b y  the c o u r t s  of  the 

U n i t e d  S t a t e s  in the l i g h t  of r e a s o n  and e x p e r i e n c e "  is 

the g e n e r a l  s t a n d a r d  for the law of p r i v i l e g e  u n d e r  Ru l e 

501. T h a t  is, the p r i n c i p l e s  of the c o m m o n  law a p p l y  w h e n­

e v e r  n e i t h e r  the s t a t e  l a w  p r o v i s o  nor the e x c e p t i o n  c l a u s e  

r e q u i r e s  f e d e r a l  c o u r t s  to l o o k  e l s e w h e r e  for r u les of 

p r i v i l e g e .

T h e  g e n e r a l  r u l e  of p r i v i l e g e  in R u l e  501 has two 

c o m p o n e n t s .  First, the c o u r t  m u s t  d e t e r m i n e  h o w  the i s s u e  

w o u l d  h a v e  b e e n  r e s o l v e d  u n d e r  the " c o m m o n  law." S e c o n d ,  it 

m u s t  then see w h e t h e r  " r e a s o n  a n d  e x p e r i e n c e "  r e q u i r e s  s o m e  

a l t e r a t i o n  of the c o m m o n  law rule. W r i g n t  & G r a h a m ,  F e d e r a l  

P r a c t i c e  & P r o c e d u r e ;  E v i d e n c e  §5425. In p e r f o r m i n g  this 

task, " r e a s o n  and e x p e r i e  ;e" d i c t a t e  b a l a n c i n g  the p u b l i c ' s  

n e e d  for the full develo; .ent of r e l e v a n t  facts in f e d e r a l  

l i t i g a t i o n  a g a i n s t  the c o u n t e r v a i l i n g  d e m a n d  for c o n f i d e n -
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t i a l i t y  in o r d e r  tc a c h i e v e  the o b j e c t s  u n d e r l y i n g  the 

p r i v i l e g e  j.n issue. Id. F o r  e x a m p l e ,  in a c r i m i n a l  case, 

the n e e d  for r e l e v a n t  e v i d e n c e  is m u c h  s t r o n g e r  t h a n  in a 

c i v i l  case. In c i v i l  l i t i g a t i o n ,  the t y p e  of c i v i l  a c t ion,  

t h e  n e e d  of the m o v a n t  for tne i n f o r m a t i o n ,  a n d  the r e l e­

v a n c y  o f  the i n f o r m a t i o n  to uhe a c t i o n  m u s t  all be c o n s i d e r e d

a n d  w e i g h e d  by the t r i a l  j u d g e  in d e t e r m i n i n g  w h e t h e r  a n d  to 

w h a t  e x t e n t  a p r i v i l e g e  e x i s t s .  2 W e i n s t e i n  & Berger, 

W e i n s t e i n ' s  E v i d e n c e , 1|5Q1[03] (1932).

T h e o r e t i c a l l y ,  t h e r e  are s e v e r a l  m e t h o d s  by w h i c h  s t a t e  

l aw c o u l d  be a p p l i e d  in a f e d e r a l  c o u r t  acti o n .  W h e n  the 

c o u r t  i i i  c o n f r o n t e d  by a c l a i m  of p r i v i l e g e  not f i r m l y

e m b e d d e d  in federal law, the c o u r t  m a y  c o n s i d e r  s t a t e  law in

d e t e r m i n i n g  w h e t h e r  " r e a s o n  a n d  e x p e r i e n c e "  r e q u i r e  the 

p a r t i c u l a r  p r i v i l e g e  to be a c c o r d e d  r e c o g n i t i o n  as a p r i n­

c i p l e  of  the c o m m o n  law. L o r a  v. B o a r d  o f  E d u c a t i o n  of the 

C i t y  of M e w  Y o r k , 74 F. R . D .  555 (E.D.N.Y. 1977). H owever, 

the e x i s t e n c e  and i m p o r t a n c e  of a s t a t e  p r i v i l e g e  is o n l y  

o n e  of the f a c t o r s  w h i c h  the c o u r t  m u s t  b a l a n c e  to see 

w h e t h e r  a n e w  p r i v i l e g e  w o u l d  be j u s t i f i e d .

A n o t h e r  m e t h o d  of i n c o r p o r a t i n g  s t a t e  l e g i s l a t i o n  into  

the c o m m o n  law for a p p l i c a t i o n  in f e d e r a l  a c t i o n s  u n d e r  Rule 

501 i n v o l v e s  t r a c i n g  the l a n g u a g e  of the g e n e r a l  rule ba c k 

t h r o u g h  its p r e d e c e s s o r ,  f o r m e r  C r i m i n a l  Rule 26, to its
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p o i n t  of o r i g i n  in the d e c i s i o n s  of the S u p r e m e  C c u r t  in 

W o l f l e  v. U n i t e d  S t a t e s ,. 291 U.S. 7 (1933), a n d  F u n k  v. 

U n i t e d  S t a t e s , 290 U.S. 371 (1933). T h e s e  c a s e s  l a i d  do w n  

the s t a n d a r d  t h a t  w a s  l a t e r  i n c o r p o r a t e d  in C r i m i n a l  Rule 

26. T h e  S u p r e m e  C o u r t  c o n s i d e r e d  it p e r m i s s i b l e  to r e l y  

u p o n  " g e n e r a l  a u t h o r i t y "  a n d  the s p i r i t  of s t a t e  and f e d e r a l  

l e g i s l a t i o n .  S u b s e q u e n t l y ,  o n e  of  the r e a s o n s  g i v e n  for 

u s i n g  the F u n k - W o l f l e  s t a n d a r d  in the C r i m i n a l  R u l e s  w a s  to 

p e r m i t  the f e d e r a l  c o u r t s  to l o o k  to " e n l i g h t e n e d  s t a t u t o r y  

d e v e l o p m e n t  in the S t a t e s . "  W r i g h t  & G r a h a m ,  s u p r a , p. 709.

The p r i m a r y  v e h i c l e  for the use o f  s t a t e  p r i v i l e g e s  law 

in f e d e r a l  a c t i o n s  is the s t a t e  l a w  p r o v i s o .  It a p p l i e s  (1) 

w h e n  the i s s u e  a r i s e s  in a c i v i l  a c t i o n  or  p r o c e e d i n g ;  (2) 

w h e n  it c o n c e r n s  an e l e m e n t  of a c l a i m  or d e f e n s e ;  and (3) 

w h e n  the c l a i m  or d e f e n s e  is o n e  as to w h i c h  s t ate law 

s u p p l i e s  the s u b s t a n t i v e  law. W h e n  t h e s e  t h ree c o n d i t i o n s  

are s a t i s f i e d ,  the c o u r t  m u s t  a p p l y  the s t a t e  law of p r i­

vil e g e .  W r i g h t  & G r a h a m ,  s u p r a , p. 846.

I n i t i a l l y ,  h o w e v e r ,  it s h o u l d  be n o t e d  th a t  the s t ate 

law p r o v i s o  is n o t  b i n d i n g  in f e d e r a l  c r i m i n a l  a c t i o n s  by 

its o w n  terms, nor in c i v i l  c a s e s  in w h i c h  the s u b s t a n t i v e  

law b e i n g  a p p l i e d  is f o u n d  in s o m e  f e d e r a l  s t a t u t e  s u c h  as 

the a n t i - t r u s t  laws, the f e d e r a l  s e c u r i t i e s  laws and the 

v a r i o u s  s t a t u t e s  c o n c e r n i n g  c i v i l  rights. Thus, the d e t e r -
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ruination of w h e n  the s t a t e  l a w  p r o v i s o  a p p l i e s  d e p e n d s  on  

w h e t h e r  or n o t  the Er i e  d o c t r i n e  r e q u i r e s  f e d e r a l  c o u r t s  to 

f o l l o w  the s t a t e  law of p r i v i l e g e  in d i v e r s i t y  a c t i o n s  a n d  

o t h e r  c a s e s  in w h i c h  s t a t e  lav s u p p l i e s  the r u l e  of d e c i s i o n .

In  the C o n f e r e n c e  R e p o r t  to R u l e  501 two s i t u a t i o n s  a r e  

p r e s e n t e d  in an e x p l a n a t i o n  of the p h r a s e  "cases in w h i c h  

s t a t e  law s u p p l i e s  the ruJ.e of d e c i s i o n . "  The R e p o r t  sa y s  

t h a t  "in t h ose s i t u a t i o n s  w h e r e  a f e d e r a l  c o u r t  a d o p t s  o r  

i n c o r p o r a t e s  s t a t e  l a w  to fill i n t e r s t i c e s  or  g a p s  in f e d e r a l  

s t a t u t o r y  p h r a s e s ,  the c o u r t  g e n e r a l l y  w i l l  a p p l y  f e d e r a l  

p r i v i l e g e  l a w . " T h i s  is b e c a u s e  w h e n  a f e d e r a l  c o u r t  c h o o s e s  

to a b s o r b  s t a t e  law in this f a s h i o n  it is a p p l y i n g  the s t a t e  

law as a m a t t e r  of federal c o m m o n  law. Thus, s t a t e  law d o e s  

no t  s u p p l y  the ru l e  of d e c i s i o n  a n d  s t a t e  p r i v i l e g e  law 

w o u l d  not apply.

The c o n v e r s e  of this s i t u a t i o n  a r i s e s  in d i v e r s i t y  

c a s e s  w h e r e  the p r o o f  is d i r e c t e d  to an i s sue that is g o v­

e r n e d  by f e d e r a l  s t a n d a r d s  p u r s u a n t  to s t a t e  l e g i s l a t i o n .  

W h e r e  f e d e r a l  law is i n c o r p o r a t e d  as a m a t t e r  of  state, 

c h o i c e  r a t h e r  than by r e a s o n  of the S u p r e m a c y  C l a u s e ,  s t a t e  

la w  s u p p l i e s  the rule of d e c i s i o n  so that the s t a t e  p r i­

vi l e g e  law m u s t  be app l i e d .  In m o s t  o t h e r  d i v e r s i t y  s i t u a­

tions  the s t a t e  law p r o v i s o  r e q u i r e s  the a p p l i c a t i o n  of the 

s t a t e  law of p r i v i l e g e s  in d i v e r s i t y  cases.
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In  d e f i n i n g  t h a t  p o r t i o n  of the s t a t e  l a w  p r o v i s o  

r e f e r r i n g  to "an e l e m e n t  of a c l a i m  or d e f e n s e "  the C o n­

fe r e n c e  R e p o r t  e x p l a i n s  t h a t  it m a k e s  r.o d i f f e r e n c e  w h e t h e r  

the s u p p o s e d l y  p r i v i l e g e d  m a t t e r  is d i r e c t  o r  c i r c u m s t a n t i a l  

e v i d e n c e  of a s t a t e  c l a i m ?  if it is in a li n e  of p r o o f  that 

c u l m i n a t e s  in an e l e m e n t  of  a s t a t e  c l a i m  or d e f e n s e ,  then 

s t a t e  r u l e s  of p r i v i l e g e  apply. W r i g h t  & G r a h a m ,  s u p r a , p. 

861; L o u i s e l l  S. M u e l l e r ,  F e d e r a l  E v i d e n c e , 1978 , p. 463; 2 

W e i n s t e i n  & B e r ger, W n s t e i n ' s  E v i d e n c e , 11501(011 (1982).

H o w e v e r ,  a s e c o n d  p r o b l e m  i n v o l v e s  this s a m e  p r o v i s i o n .  

U n a n s w e r e d  is w h a t  l a w  of p r i v i l e g e  a p p l i e s  w h e n  the same 

b i t  of e v i d e n c e  is r e l e v a n t  b o t h  to a s t a t e  and a f e d e r a l  

c laim. The C o n f e r e n c e  R e p o r t  is s i l e n t  on this i s s u e  and so 

C o n g r e s s i o n a l  i n t e n t  is u n c l e a r .  It has b e e n  s u g g e s t e d  by 

c o m m e n t a t o r s  th a t  the b e s t  r u l e  w o u l d  be to h a v e  no r u l e  and 

to r e s o l v e  q u e s t i o n s  of c o n f l i c t i n g  p r i v i l e g e s  on an ad hoc 

basis. In e a c h  c a s e  in w h i c h  the i s sue a r i s e s ,  c o u r t s  w o u l d  

try to b a l a n c e  the s t a t e  a n d  f e d e r a l  i n t e r e s t  in the c o n t e x t  

of the p a r t i c u l a r  l a w s u i t .  W r i g h t  & G r a h a m ,  s u p r a , p. 863; 

10 M o o r e  & B e n d i x ,  M o o r e ' s  F e d e r a l  P r a c t i c e , 1976, p. V-35.

V I . G O V E R N O R ' S  P O W E R S  TO D I S R E G A R D  L E G I S L A T I V E  E N A C T M E N T S ,
A R T I C L E  III, S E C T I O N

The n e x t  i s s u e  for c o n s i d e r a t i o n  is w h e t h e r  or not 

u n d e r  A r t i c l e  III, S e c t i o n  16 of the C o n s t i t u t i o n  of the
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S t a t e  of A l a s k a ,  the G o v e r n o r  h a s  a n y  i n h e r e n t  p e r o g a t i v e  

p o w e r  to t a k e  a n y  a c t i o n s  t h a t  d i s r e g a r d  o r  a r e  c o n t r a r y  to 

p r o c e d u r e s  e s t a b l i s h e d  b y  the L e g i s l a t u r e  t h r o u g h  a v a l i d l y  

e n a c t e d  s t a t u t e ?

A r t i c l e  III, S e c t i o n  16 of the C o n s t i t u t i o n  o f  the 

S t a t e  of A l a s k a  p r o v i d e s :

S e c t i o n  16. G o v e r n o r ' s  A u t h o r i t y .  The 
g o v e r n o r  s h a l l  be r e s p o n s i b l e  for the f a i t h­
ful e x e c u t i o n  of the laws. He may, by 
a p p r o p r i a t e  c o u r t  a c t i o n  o r  p r o c e e d i n g  
b r o u g h t  in the n a m e  of the State, e n f o r c e  
c o m p l i a n c e  w i t h  a n y  c o n s t i t u t i o n a l  or 
l e g i s l a t i v e  m a n d a t e ,  or  r e s t r a i n  v i o l a t i o n  
of a n y  c o n s t i t u t i o n a l  or l e g i s l a t i v e  power, 
d uty, or r i g h t  by a n y  o f f i c e r ,  d e p a r t m e n t ,  
or a g e n c y  of the S t a t e  or a n y  of its p o l­
it i c a l  s u b d i v i s i o n s .  T h i s  a u t h o r i t y  s hall 
n ot be c o n s t r u e d  to a u t h o r i z e  a n y  a c t i o n  
or p r o c e e d i n g  a g a i n s t  the l e g i s l a t u r e .

D u r i n g  the d e b a t e s  of the A l a s k a  C o n s t i t u t i o n a l  C o n­

v e n t i o n  the s c o p e  of  the G o v e r n o r ' s  p o w e r s  w e r e  c o n s i d e r e d .  

The d e l e g a t e s  w e r e  c o m m i t t e d  to the c o n c e p t  of the " s t r o n g  

e x e c u t i v e "  a n d  i n t e n d e d  to g i v e  h i m  m a n y  b r o a d  p o w e r s .  Mr. 

V i c t o r  Rivers, C h a i r m a n  of the E x e c u t i v e  C o m m i t t e e ,  m a d e  the 

f o l l o w i n g  r e m a r k s  d u r i n g  his o r i g i n a l  e x p l a n a t i o n  of the 

p r o p o s e d  c o n s t i t u t i o n a l  p r o v i s i o n s :

In o r d e r  to e n f o r c e  the s t r o n g  e x e c u t i v e  a n d  to 
b u l w a r k  his p o w e r  we h a v e  g i v e n  h i m  p o w e r  by 
a p p r o p r i a t e  a c t i o n s  o r  p r o c e e d i n g s  in the court,
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b r o u g h t  in the n a m e  of  the state, to e n f o r c e  
c o m p l i a n c e  w i t h  a n y  c o n s t i t u t i o n  or l e g i s l a t i v e  
m a n d a t e .  T h a t  is s p e c i f i c a l l y  w r i t t e n  i n t o  
the c o n s t i t u t i o n  b e c a u s e  w e  w a n t  to h a v e  a b r o a d  
i n t e r p r e t a t i o n  of t h e  p o w e r s  of the s t r o n g  e x e c u­
tive. He has n o  a u t h o r i t y  h o w e v e r  to a c t  in t h a t  
m a n n e r  in a n y  p r o c e e d i n g  a g a i n s t  the l e g i s l a t u r e .  
T h e  l e g i s l a t u r e  is the s u p r e m e  e l e c t e d  b o d y  a n d  
as s u c h  h e  is a n s w e r a b l e  to t h e m  a n d  to t h e i r  
i n t e r p r e t a t i o n s  a n d  h a n d l i n g  of m a t t e r s  o f  law. 
J o u r n a l  o f  A l a s k a  C o n s t i t u t i o n a l  P r o c e e d i n g s ,  
p. 1986.

T h i s  e x c e r p t  c l e a r l y  d e m o n s t r a t e s  the i n t e n t  of  the 

a u t h o r s  of the A l a s k a  C o n s t i t u t i o n  t h a t  a l t h o u g h  the p o w e r s  

of the g o v e r n o r  w e r e  i n t e n d e d  to be e x t e n s i v e ,  th e y  w e r e  n o t  

to o v e r s h a d o w  t h a t  of the l e g i s l a t i v e  b r a n c h  of the s t a t e  

g o v e r n m e n t .  Thus, the p o w e r s  of t h o s e  two d e p a r t m e n t s  w e r e  

I n t e n d e d  to be s e p a r a t e  a n d  d i s t i n c t .  In a d d r e s s i n g  this 

f r a m e w o r k  of the c o n s t i t u t i o n ,  the S u p r e m e  C o u r t  o f  A l a s k a  

o b s e r v e d  t h a t  " [ t j h o s e  w h o  w r o t e  o u r  c o n s t i t u t i o n  f o l l o w e d  

the t r a d i t i o n a l  f r a m e w o r k  of A m e r i c a n  g o v e r n m e n t .  The  

g o v e r n m e n t a l  a u t h o r i t y  of the S t a t e  c£ A l a s k a  w a s  d i s t r i­

b u t e d  a m o n g  the t h r e e  b r a n c h e s ,  the e x e c u t i v e ,  the l e g i s l a t i v e  

a n d  the j u d i c i a l . " A l a s k a  S t a t e - O p e r a t e d  S c h o o l  S y s t e m  

y. M u e l l e r , 536 P . 2d 99, 103 (Ak. 1975). T a k i n g  this o n e  

step f u r t h e r  the S u p r e m e  C o u r t  c o n c l u d e d ,  in P u b l i c  D e f e n d e r  

A g e n c y  v. S u p e r i o r  C o u r t  T h i r d  J u d i c i a l  D i s t r i c t , 5 34 F.?.d 

947, 950 (Ak. 1975), it c a n  be f a i r l y  i m p l i e d  th a t

this s t a t e  d o e s  r e c o g n i z e  the s e p a r a t i o n  of p o w e r s  d o c t r i n e . "
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T h i s  s a m e  d o c t r i n e  of s e p a r a t i o n  of p o w e r s  p l a y s  an 

i n t e g r a l  r o l e  in the f r a m e w o r k  of the U n i t e d  S t a t e s  C o n s t i t u­

tion, w h e r e  the i s s u e  o f  the p r e s i d e n t ' s  i n h e r e n t  p o w e r  to 

take a c t i o n  in d i s r e g a r d  of C o n g r e s s i o n a l l y  e n a c t e d  p r o c e d u r e s  

h a s  b e e n  a d d r e s s e d .  In Y o u n g s t o w n  S h e e t  & T u b e  Co., v.

S a w y e r , 343 U.S. 579 (1952), the U.S. S u p r e m e  C o u r t  c o n s i d e r e d  

a c h a l l e n g e  to t h e n  P r e s i d e n t  T r u m a n ' s  e x e c u t i v e  o r d e r  to 

s e i z e  p r i v a t e  p r o p e r t y  in the n a t i o n a l  i n t e r e s t ,  a n d  a 

m a j o r i t y  of the C o u r t  h e l d  the P r e s i d e n t ' s  s t e e l - s e i z u r e  

o r d e r  i n valid. H o w e v e r ,  the a c t u a l  g r o u n d s  of the d e c i s i o n  

an d  t h e i r  m e a n i n g  for the f u t u r e  are n o t  e n t i r e l y  clear.

Here, the d e c i s i o n  o f  the C o u r t  w a s  a n n o u n c e d  in an " O p i n i o n  

o f  the C o u r t "  d e l i v e r e d  b y  J u s t i c e  Black. F o l l o w i n g  that, 

e a c h  of the s i x  J u s t i c e s  w h o  m a d e  u p  the m a j o r i t y  o f  the 

c o u r t  d e l i v e r e d  a d i s t i n c t  o p i n i o n  e x p r e s s i n g  his o w n  i n d i­

v i d u a l  v i e w s  of the r e l e v a n t  p r i n c i p l e s  of the case. T h e r e  

w a s  a l s o  a s e p a r a t e  o p i n i o n  r e n d e r e d  for the three d i s s e n t i n g  

J u s t i c e s .  T h i s  d i v e r s i t y  of o p i n i o n  m a k e s  it n e a r l y  i m p o s­

si b l e  to s t a t e  w i t h  c e r t a i n t y  w h a t  is a c t u a l l y  the law of 

the case.

In the " O p i n i o n  of the C o u r t "  J u s t i c e  B l a c k  a p p e a r s  to 

b a s e  his d e c i s i o n  o n  the p r o p o s i t i o n  th a t  tie P r e s i d e n t  

c a n n o t  a c t  w i t h o u t  C o n g r e s s i o n a l  a u t h o r i t y  in an a r e a  w h e r e  

C o n g r e s s  c a n  g r a n t  h i m  a u t h o r i t y  to act. He r e a s o n e d  t h a t  

the c o n f l i c t  b e t w e e n  the P r e s i d e n t ' s  a c t i o n  and C o n g r e s -
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s i o n a l  w i l l  a r o s e  o u t  of the p r o v i s i o n  by  C o n g r e s s  in the 

T a f t - H a r t l e y  A c t  of 1947 for a p r o c e d u r e  w h i c h  the P r e s i d e n t  

c o u l d  h a v e  f o l l o w e d  to deal w i t h  the t h r e a t  of a s t e e l  

s t r i k e  and w h i c h  d i d  n o t  i n v o l v e  sei z u r e .  A t  the t i m e  of 

e n a c t m e n t ,  C o n g r e s s  s p e c i f i c a l l y  r e j e c t e d  a p r o p o s a l  to 

e m p o w e r  the P r e s i d e n t  to s e i z e  a n y  "plant, m i n e  or f a c i l i t y "  

in w h i c h  a t h r e a t e n e d  w o r k  s t o p p a g e  w o u l d ,  in h i s  j u d g m e n t ,  

" i m p e r i l  the p u b l i c  h e a l t h  o r  s e c u r i t y . "  B. S c h w a r t z ,

A  C o m m e n t a r y  of the C o n s t i t u t i o n  of the U.S., P a r t  II, P o w e r s  

of the P r e s i d e n t , p. 68 ( M a c m i l l a n  Co., N .Y., 1963). Thus, 

he c o n c l u d e d  t h a t  the P r e s i d e n t  has no i n h e r e n t  p o w e r  to 

s e i z e  p r i v a t e  p r o p e r t y ,  e v e n  if an e m e r g e n c y  e x i s t s ,  in the 

a b s e n c e  of C o n g r e s s i o n a l  a u t h o r i z a t i o n .

F o u r  of the m a j o r i t y  J u s t i c e s  c o n s i d e r e d  that C o n g r e s s  

had e x e r c i s e d  its p o w e r  by e n a c t i n g  the T a f t - H a r t l e y  A c t  and 

th a t  p o w e r  e s t a b l i s h e d  a p r o c e d u r e  that p r e c l u d e d  the e x e r­

cis e  o f  any e x e c u t i v e  s e i z u r e  a u t h o r i t y .  O n l y  J u s t i c e s  

Black, D o u g l a s  a n d  B u r t o n  c l e a r l y  r e j e c t e d  the t h e o r y  of 

i n h e r e n t  a u t h o r i t y  in the P r e s i d e n t  to s e i z e  p r i v a t e  p r o­

p e r t y  in the a b s e n c e  of C o n g r e s s i o n a l  a u t h o r i z a t i o n .  The 

o t h e r  four, a n d  p r o b a b l y  five, of the J u s t i c e s  ( i n c l u d i n g  

the three d i s s e n t e r s )  e x p r e s s e d  a g r e e m e n t  w i t h  the v i e w  t h a t  

the P r e s i d e n t  d o e s  h a v e  p o w e r  h i m s e l f  to deal w i t h  w h a t  he 

d e e m s  the d e m a n d s  o f  e m e r g e n c y .  N o n e t h e l e s s ,  the d e c i s i o n  

m u s t  at least s t a n d  for the p r o p o s i t i o n  that e v e n  if the
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P r e s i d e n t  d o e s  p o s s e s s  i n h e r e n t  p o w e r  in s o m e  c i r c u m s t a n c e s ,  

w h e n  C o n g r e s s  i n t e r v e n e s  a n d  d i c t a t e s  the p a r t i c u l a r  m a n n e r  

a n d  l i m i t a t i o n s  o n  the e x e r c i s e  of s u c h  p o w e r  by a d u l y  

e n a c t e d  s t a t u t e ,  it c a n  o n l y  be e x e r c i s e d  in t h a t  m a n n e r .

T he s u p r e m a c y  of the s t a t u t e  in s u c h  a ca s e  is the o n l y  

p r i n c i p l e  c o n s i s t e n t  w i t h  the d o c t r i n e  o f  s e p a r a t i o n  of 

p o w e r s  w h e r e b y  all l e g i s l a t i v e  p o w e r s  h a v e  b e e n  v e s t e d  in 

C o n g r e s s .

W h e n  the P r e s i d e n t  r e l i e s  u p o n  i n h e r e n t  p o w e r s  r a t h e r  

than u p o n  the p r o c e d u r e  w h i c h  the l e g i s l a t u r e  h a s  p r o v i d e d ,  

his a c t i o n s  are n e c e s s a r i l y  i n c o m p a t i b l e  w i t h  the w i l l  

e x p r e s s e d  b y  C o n g r e s s .  W h e n  t h ere is a s t a t u t e  o n  the 

s u b j e c t ,  P r e s i d e n t i a l  p o w e r  is r e n d e r e d  m o s t  v u l n e r a b l e  to 

a t t a c k  and in the l e a s t  f a v o r a b l e  of c o n s t i t u t i o n a l  p o s­

tures. B. S c h w a r t u ,  s u p r a , p. 74, c i t i n g  J a c k s o n ,  J., 

c o n c u r r i n g  in Y o u n g s t o w n ,  s u p r a , at 637-40. W h a t e v e r  p e r -  

o g a t i v e  m a y  be c o n c e d e d  in the P r e s i d e n t ,  it is w h o l l y  

s u b j e c t  to the l e g i s l a t i v e  p o w e r  e x e r c i s e d ,  in Dur system, 

by the e l e c t e d  r e p r e s e n t a t i v e s  of the p e o ple.

D e c i s i o n s  fr o m  s e v e r a l  s t a t e s  h a v e  b e e n  r e p o r t e d  w h i c h  

c o i n c i d e  w i t h  the a b o v e  a n a l y s i s  of Y o u n g s t o w n . F o r  the 

m o s t  p a r t  t h ese d e c i s i o n s  ho l d  t h a t  the g o v e r n o r  of a s t a t e  

and its l e g i s l a t u r e  w o . k  as a te a m  in the p r o c e s s  o f  e n a c t i n g
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laws, b u t  e a c h  h a v e  s e p a r a t e  d u t i e s  and r e s p o n s i b i l i t i e s .  

For e x a m p l e ,  in O p i n i o n  of the J u s t i c e s , 210 A . 2d 852, 855 

(Del. 1965), the S u p r e m e  C o u r t  of D e l a w a r e  held:

T h e  l e g i s l a t i v e  p r o c e s s  for the e n a c t m e n t  of 
law e s t a b l i s h e d  b y  o u r  C o n s t i t u t i o n  c o n t e m p l a t e s  
the f o r m u l a t i n g  o f  p r o p o s e d  laws by the H o u s e  
o f  the G e n e r a l  A s s e m b l y ,  and the s u b m i s s i o n  of a 
p r o p o s e d  law to the G o v e r n o r  for his a p p r o v a l  or 
d i s a p p r o v a l .  In e f f e c t ,  the G o v e r n o r  and the 
H o u s e s  of the G e n e r a l  A s s e m b l y  are a l e g i s l a t i v e  
team, b u t  e a c h  has s e p a r a t e  and d i s t i n c t  f u n c t i o n s  
in the e n a c t m e n t  cf laws. It is the f u n c t i o n  of 
the S e n a t e  a n d  H o u s e  to a g ree u p o n  the fo r m  and 
s u b s t a n c e  of a law and, g e n e r a l l y  s p e a k i n g ,  it 
is the f u n c t i o n  of the G o v e r n o r  to a c t  as a c h e c k  
u p o n  the final e n a c t m e n t  of that law. In d o i n g  
so, he m u s t  a p p r o v e  or d i s a p p r o v e  it as w h o l e  
for he has no c o n s t i t u t i o n a l  p o w e r  to a l " .r the 
c o n t e n t  of a p r o p o s e d  law s u b m i t t e d  to him, e x c e p t  
as to a p p r o p r i a t i o n s  o f  money.

A c c o r d , :  P e r r y  v. D e c k e r , 457 A . 2d 357 (Del. 1983); O p i n i o n  

of the J u s t i c e s ,  174 A . 2d 420 (N.H. 1961).

A  s p l i t  of a u t h o r i t y  e x i s t s  as to the e f f e c t  of a c t i o n s  

ta ken by a g o v e r n o r  in a t t e m p t i n g  to a l t e r  the c o n t e n t  of 

p r o p o s e d  l e g i s l a t i o n  s u b m i t t e d  to him for a p p r o v a l .  W h e r e  

the G o v e r n o r  of the S t a t e  of  C a l i f o r n i a  a p p r o v e d  l e g i s l a t i o n  

on the b a s i s  of a l e g a l  o p i n i o n  d e a l i n g  w i t h  the e f f e c t  of 

the s t a t u t e  if a p p r o v e d ,  issued by the a f f e c t e d  C o m m i s s i o n ,  

the C a l i f o r n i a  S u p r e m e  C o u r t  held that to the e x t e n t  that 

the G o v e r n o r ' s  " d i s c l a i m e r "  w a s  i n c o n s i s t e n t  w i t h  the L e g i s­

lat u r e ' s  pu r p o s e ,  it w a s  inef f e c t i v e .  T h e  G o v e r n o r  "may not



by q u a l i f y i n g  his a p p r o v a l  e x e r c i s e  ^h a t  is in e f f e c t  an 

1 i t e m  v e t o .'" C a l i f o r n i a  M a n u f a c t u r e r ' s  A s s o c  v. P u b l i c  

U t i l i t i e s  C o m m i s s i o n , 157 Cal. Rptr. 676, 683, 598 P . 2d 836 

(1979). T hus, d e s p i t e  the u n c o n s t i t u t i o n a l  a t t e m p t  to 

d i c t a t e  the e f f e c t  o f  the bill, it d i d  b e c o m e  a val i d ,  

e n f o r c e a b l e  law.

O t h e r  s t a t e s  f o l l o w  t h a t  p r o c e d u r e  as well. In Iowa, 

the S u p r e m e  C o u r t  a d d r e s s e d  that issue, in di c t a ,  as fol l o w s :

In I o w a  o u r  C o n s t i t u t i o n  d o e s  n o t  r e q u i r e  the 
G o v e r n o r ' s  a f f i r m a t i v e  a p p r o v a l  of a bill b e f o r e  
it b e c o m e s  a law, but c o n v e r s e l y ,  d o e s  r e q u i r e  
the G o v e r n o r ' s  a f f i r m a t i v e  d i s a p p r o v a l  in e x e r­
ci s i n g  the v e t o  power. It n e c e s s a r i l y  f o l l o w s  
t h e r e f o r e  that s h o u l d  the G o v e r n o r  of Iowa e x c e e d  
his a u t h o r i t y  and a t t e m p t  to d i s a p p r o v e  ar. it e m  
in a n o n a p p r o p r i a t i o n  bill, or to d i s a p p r o v e  p a r t  
of an a p p r o p r i a t i o n  b i l l  w h i c h  is in and of i t s e l f  
an " i t em," the n a t u r a l  r e s u l t  w o u l d  be that the 
bi l l  as a w h o l e  w o u l d  b e c o m e  law as t h o u g h  he 
had a p p r o v e d  it or  had failed to e x e r c i s e  the 
a f f i r m a t i v e  d i s a p p r o v a l  r e q u i r e d  by o u r  C o n s t i t u­
tion . S t a t e  Ex. Rel. T u r n e r  v. Iowa S t a t e  H i g h w a y  
C o m m i s s i o n , 186 N . W . 2 d  1*11 (1971) .

C o n v e r s e l y ,  and p e r h a p s  b e c a u s e  of the u n i q u e  c i r c u m­

st a n c e s  o f  a D e l a w a r e  case, a r e c e n t l y  e n a c t e d  d r u n k  d r i v i n g  

s t a t u t e  w a s  r u l e d  i n v a l i d  w h e n  the S u p r e m e  C o u r t  of D e l a w a r e  

n e l d  that the G o v e r n o r ' s  f a i l u r e  to a p p r o v e  the b i l l  in its 

e n t i r e t y  n e c e s s i t a t e d  the c o n c l u s i o n  that the law h a d  not 

b e e n  v a l i d l y  e n a c t e d .  The f o l l o w i n g  was the r a t i o n a l e  of 

the c o u r t :
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C o n s e q u e n t l y ,  it  f o l l o w s  that, e v e n  t h o u g h  p r o p o s e d  
l e g i s l a t i o n  be an a p p r o p r i a t i o n s  b i l l  in some 
r e s p e c t s ,  if t h e  G o v e r n o r  a t t e m p t s  to v e t o  a p o r t i o n  
o f  t h e  b i l l ,  i t s e l f ,  w h i c h  is n o t  an a p p r o p r i a t i o n  
b u t  is a m a t t e r  of  g e n e r a l  law, t h a t  i n d i c a t e s  a 
lack of  a g r e e m e n t  b e t w e e n  the G o v e r n o r  and b o t h  
H o u s e s  of the G e n e r a l  A s s e m b l y  and, t h e r e f o r e ,  
t h e r e  h a s  b e e n  no  a p p r o v a l  of  the p r o p o s e d  l e g i s­
la t i o n  as an e n t i r e t y  b y  the G o v e r n o r .  A c c o r d i n g l y ,  
t h a t  a b s e n c e  o f  a p p r o v a l  n e c e s s i t a t e s  the c o n c l u s i o n  
t h a t  the l a w  h a s  n o t  b e e n  v a l i d l y  e n a c t e d .  O p i n i o n  
of the J u s t i c e s ,  306 A . 2d 720, 7 2 3 - 2 4  (Del. 1973);

F o r  a d d i t i o n a l  c a s e s  s u p p o r t i n g  the f o r e g o i n g ,  s e e : P e r r y  

v. D e c k e r , s u p r a ; a c c o r d , S tate v. O k l a h o m a  Bd. of C o r r e c t i o n s , 

614 F 2d 551 (Okla. 1980); R e g e n t s  of S t a t e  U n i v e r s i t y  v.

T r a p p , 113 P . 910 (Okla. 1911).

In A l a s k a ,  the G o v e r n o r ' s  v e t o  p o w e r  d e r i v e s  from  

A r t i c l e  II, S e c t i o n s  15 and 17 of the C o n s t i t u t i o n  of the 

S t a t e  of A l a s k a ,  w h i c h  p r o v i d e :

S e c t i o n  15. V e t o .  The g o v e r n o r  may v e t o  b i l l s  
p a s s e d  by  the L e g i s l a t u r e .  He may, by veto, 
s t r i k e  or  r e d u c e  i t e m s  in a p p r o p r i a t i o n  bills.
He s h a l l  r e t u r n  a n y  v e t o e d  bill, w i t h  a s t a t e­
me n t  of his o b j e c t i o n s ,  to the h o u s e  of o r i g i n .

S e c t i o n  17. B i l l s  N o t  S i g ned. A b i l l  b e c o m e s  
law if, wh.ile the L e g i s l a t u r e  is in s e s s i o n ,  
the g o v e r n o r  n e i t h e r  s i g n s  n o r  v e t o e s  it w i t h i n  
f i f t e e n  d a ys, S u n d a y s  e x c e p t e d ,  a f t e r  its d e l­
i v e r y  t;o him. If the L e g i s l a t u r e  is n o t  in 
s e s s i o n  a n d  the g o v e r n o r  n e i t h e r  s i g n s  n o r  v e t o e s  
a b i l l  w i t h i n  t w e n t y  d a ys, S u n d a y s  e x c e p t e d ,  
a f t e r  its d e l i v e r y  to him, the b i l l  b e c o m e s  law.
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A r t i c l e  II, S e c t i o n  15 g r a n t s  the v e t o  p o w e r  to the 

G o v e r n o r  a n d  S e c t i o n  17 p r o v i d e s  that a b i l l  w i l l  b e c o m e  l a w  

u n l e s s  it is v e t o e d .  T a k e n  in c o n j u n c t i o n ,  t h e s e  p r o v i s i o n s  

c r e a t e  a s y s t e m  s i m i l a r  to t h a t  u s e d  in Iowa, r e f e r r e d  to 

above. T h e  G o v e r n o r  n e e d  n o t  g i v e  his a f f i r m a t i v e  a p p r o v a l  

of a b i l l  b e f o r e  it b e c o m e s  l a w  b u t  m u s t  a f f i r m a t i v e l y  

d i s a p p r o v e  of  the b i l l  in o r d e r  to e x e r c i s e  the v e t o  power.

As such, it a p p e a r s  t h a t  the G o v e r n o r  h a s  no p o w e r  to a l t e r  

the c o n t e n t  o f  a bill, b u t  i n s t e a d  m u s t  e i t h e r  r e j e c t  the 

bi l l  in its e n t i r e t y  or  the b i l l  as a w h o l e  b e c o m e s  l a w  as 

t h o u g h  he h a d  a p p r o v e d .  T h e  o n l y  e x c e p t i o n  to this g e n e r a l  

rule is the G o v e r n o r ' s  p o w e r  to v e t o  or r e d u c e  s p e c i f i c  

items in a p p r o p r i a t i o n s  bills.

C l o s e l y  r e l a t e d  to the f o r e g o i n g  i s s u e s  of the E x e c u­

tive's i n h e r e n t  p o w e r  to take c e r t a i n  a c t i o n s  in d i s r e g a r d  

of l e g i s l a t i v e  m a n d a t e  o r  to a l t e r  the c o n t e n t  or i m p a c t  of 

a b i l l  a f t e r  e n a c t m e n t ,  is the q u e s t i o n  of w h e t h e r  the 

E x e c u t i v e  car, r e f u s e  to e n f o r c e  v a l i d l y  e n a c t e d  l e g i s l a t i o n  

w i t h  w h i c h  he d i s a g r e e s .

A l t h o u g h  t h e r e  a r e  no A l a s k a  c a s e s  o n  point, the 

fedeLa.l c o u r t s  h a v e  c o n s i d e r e d  the q u e s t i o n  and h a v e  r e f u s e d  

to p e r m i t  s u c h  a p r a c t i c e .  In N a t i o n a l  T r e a s u r y  E m p l o y e e s  

U n i o n  v. N i x o n , 492 F . 2 d  587, 160 U.S. App. D.C. 321 (D.C.D.C. 

1979), the c o u r t  h e l d  th a t  the c o n s t i t u t i o n a l  d u t y  o b l i g a­
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ting the P r e s i d e n t  to ta k e  c a r e  that the laws are f a i t h f u l l y  

e x e c u t e d  d o e s  n o t  p e r m i t  the P r e s i d e n t  to r e f r a i n  f r o m  

e x e c u t i n g  la w s  d u l y  e n a c t e d  b y  C o n g r e s s  as  t h o s e  l a w s  are 

c o n s t r u e d  b y  the J u d i c i a r y .  S i m i l a r l y ,  t h e  P r e s i d e n t  was 

c o n s i d e r e d  b o u n d  to ta k e  c a r e  t h a t  laws b e  f a i t h f u l l y  e x e­

cuted  a n d  he w a s  n o t  p e r m i t t e d  to r e f r a i n  f r o m  e x e c u t i n g  

laws d u l y  e n a c t e d  b y  C o n g r e s s  in H a r i n g  v. B l u m e n t h a l , 471 

F.Supp. 1 1 7 2  (D.C.D.C. 1979).

F r o m  the f o r e g o i n g  a t  l e a s t  s e v e r a l  c o n c l u s i o n s  a r e  

clear. U n d e r  our t r i p a r t i t e  s y s t e m  of g o v e r n m e n t  w i t h  its 

b u i l t  in c h e c k s  a n d  b a l a n c e s ,  the s e p a r a t i o n  of p o w e r s  

d o c t r i n e  d e n i e s  the e x e c u t i v e  d e p a r t m e n t  the p o w e r  to u n i­

l a t e r a l l y  c r e a t e  s t a t u t o r y  law. The E x e c u t i v e  m u s t  v/ork in 

c o n j u n c t i o n  w i t h  the L e g i s l a t u r e  w h i c h  h a s  the f i n a l  c o n t r o l  

o v e r  the c o n t e n t  of a p r o p o s e d  law. F u r t h e r m o r e ,  the E x e c u­

tive is r e q u i r e d  v.o f a i t h f u l l y  e n f o r c e  d u l y  e n a c t e d  l e g i s­

lation a n d  c a n n o t  r e f r a i n  f r o m  e x e c u t i n g  laws p a s s e d  by the 

l e g i s l a t u r e .  It is o n l y  w h e n  the E x e c u t i v e  g i v e s  so m e  

q u a l i f i e d  a p p r o v a l ,  i n c o n s i s t e n t  w i t h  the w i l l  of the 

L e g i s l a t u r e , t h a t  the u n a n i m i t y  of the a u t h o r i t i e s  b r e a k s  

down. A t  t h a t  p o i n t  the c o u r t s  m u s t  d e t e r m i n e  if the a c t i o n  

taken c o n s t i t u t e s  d i s a p p r o v a l  of the b i l l  in its e n t i r e t y  or 

m e r e l y  a m o u n t s  to a f a i l u r e  to a f f i r m a t i v e l y  a p p r o v e  of the 

bill, a n d  r e q u i r e s  c o n s i d e r a t i o n  of the s t a t e ' s  c o n s t i -
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t u t i o n a l  p r o v i s i o n s  o n  t h e  m a n n e r  o f  e x e r c i s i n g  e x e c u t i v e  

a p p r o v a l  o f  l e g i s l a t i o n .

V I I .  C O N C L U S I O N  A N D  R E C O M M E N D A T I O N S

T h e  f o r e g o i n g  d e m o n s t r a t e s  t h e  c o n e ' p t  o f  " l e g i s l a t i v e  

i m m u n i t y "  t o  b e  a n e b u l o u s  o n e  t h a t  p o s e s  a v a r i e t y  of 

c o n s i d e r a t i o n s  a s  i n d i v i d u a l  f a c t u a l  c i r c u m s t a n c e s  v a r y .  

B e c a u s e  t h e  o r i g i n s  o f  t h e  c o n c e p t  a r e  d e e p l y  r o o t e d  in  the 

h i s t o r i c a l  d e v e l o p m e n t  o f  o u r  d e m o c r a t i c  s y s t e m ,  i t  is p l a i n  

t o  s e e  w h y  t h e  f o u n d i n g  f a t h e r s  c h o s e  to i n c o r p o r a t e  it  i n t o  

t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  a n d  t h e  a u t h o r s  of t h e  C o n ­

s t i t u t i o n s  o f  t h e  s e v e r a l  s t a t e s  c o n t i n u e d  t h e  t r a d i t i o n .  

H o w e v e r ,  b e c a u s e  o f  t h i s  d u p l i c a t i o n  a n d  d u a l  n a t u r e  o f  o u r  

s t a t e  a n d  f e d e r a l  g o v e r n m e n t a l  s y s t e m s ,  t h e  t o p i c  i n v o l v e s  

s u b s t a n t i a l  c o n c e r n s  of c o m i t y  b e t w e e n  t h e  c o m p e t i n g  i n t e r e s t s  

o f  o u r  j u d i c i a l  s y s t e m s ,  t h e  p o l i c i e s  a n d  c o n c e r n s  of t h e  

r e s p e c t i v e  l e g i s l a t i v e  b o d i e s ,  t h e  i n t e r e s t s  o f  the e x e c u t i v e  

b r a n c h e s  a s  w e l l  as  t h e  r e l a t i o n s h i p  of t h e s e  b r a n c h e s  o f  

g o v e r n m e n t  i n t e r  se w i t h  r e s p e c t  to s e p a r a t i o n  of p o w e  *c.

T h i s  r e p o r t  h a s  a d d r e s s e d  t h e  t o p i c  in  t e r m s  o f  s e v e r a l  

p r i n c i p a l  p r o b l e m  a r e a s  i n v o l v e d .  N o n e t h e l e s s ,  t h e r e  e x i s t  

a t  l e a s t  t w o  e s s e n t i a l  f a c t o r s  t h a t  p e r m e a t e  the e n t i r e  

w o r k :  T h e  S t a t e  C o u r t s  h a v e  n o t  h a d  the o p p o r t u n i t i e s  to

a d d r e s s  a n d  r e f i n e  t h e  i s s u e s  t h a t  the f e d e r a l  b e n c h  h a s  

e n j o y e d .  S e c o n d l y ,  e v e n  w h e r e  s t a t e  c o u r t s  h a v e  c o n s i d e r e d



the i s s u e s  in t e r m s  o f  t h a t  s t a t e ' s  p u b l i c  i n t e r e s t s  and 

p o l i c i e s ,  t h e r e  is no a s s u r a n c e  th a t  t h o s e  i n t e r e s t s  w i l l  be 

d i s p o s i t i v e  in an a c t i o n  b r o u g h t  in f e d e r a l  court. T h e s e  

f a c u , r s  s i m p l y  m a k e  e f f o r t s  at p r e d i c t i n g  r e s u l t s  l i k e l y  to 

a c c o m p a n y  any m o d i f i c a t i o n  of e x i s t i n g  s t a t e  law m u c h  m o r e  

a r d u o u s .

T h e  f o r e g o i n g  a n a l y s i s  of the e x i s t i n g  r u l e s  g o v e r n i n g  

l e g i s l a t i v e  i m m u n i t y  in A l a s k a  r e v e a l s  that for the m o s t  

p a r t  th i s  S t a t e  is in a c c o r d  w i t h  the m a j o r i t y  of the o t h e r  

s t a t e s  of the u n i o n  a n d  the f e d e r a l  m o d e l .  In e s s e n c e ,  this 

m e a n s  t h a t  an A l a s k a n  S t a t e  L e g i s l a t o r  is p r o t e c t e d  a g a i n s t  

l e g a l  a c t i o n ,  in e i t h e r  s t a t e  or f e d e r a l  co u r t ,  w h i c h  c h a l­

le n g e s  the a c t i o n s  or  s t a t e m e n t s  m a d e  b y  s u c h  a L e g i s l a t o r  

in the c o u r s e  of his l e g i s l a t i v e  d u t i e s .  The c e n t r a l  issue 

in a n a l y i z i n g  this " s p e e c h  or d e b a t e "  p r o t e c t i o n  c o m e s  d o w n  

to the a p p l i c a b l e  d e f i n i t i o n  of l e g i s l a t i v e  acts. If the 

t r i b u n a l  c o n s i d e r s  the c h a l l e n g e d  a c t i v i t y  to h a v e  o c c u r r e d  

d u r i n g  the c o u r s e  of a p r o p e r  l e g i s l a t i v e  act, no c h a l l e n g e  

t h e r e t o  w i l l  be e n t e r t a i n e d .  In this r e g a r d  the r e c e n t  

C o u r t  of A p p e a l s  d e c i s i o n  in S t a t e  v. D a n k w o r t h , s u p r a , 

d e f i n e d  a l e g i s l a t i v e  act as one w h i c h  " d i r e c t l y  e f f e c t s  the 

e n a c t m e n t  or c o n t e n t s  of p r o p o s e d  l e g i s l a t i o n . "  T h i s  s t a n d­

ard, a l t h o u g h  m o r e  c o n c i s e  then its f e d e r a l  c o u n t e r p a r t ,  

l e a v e s  m a n y  q u e s t i o n s  u n a n s w e r e d  r e g a r d i n g  the s c o p e  of its
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c o v e r a g e ,  and, t h e r e f o r e ,  l e g i s l a t i o n  d e s i g n e d  to f i l l  the 

i n t e r s t i c e s  or g a p s  is a d v i s a b l e .  S u g g e s t i o n s  t o w a r d s  this  

e n d  i n c l u d e :

1. L e g i s l a t i o n  s h o u l d  be e n a c t e d  to augment, 
and e x t e n d  the p r o t e c t i o n s  g r a n t e d  by  the 
A l a s k a  C o n s t i t u t i o n .  A.S. 2 4 . 4 0 . 0 1 0  c u r­
re n t l y  r e i t e r a t e s  the l a n g u a g e  of the C o n­
s t i t u t i o n  in p r o v i d i n g  the i m m u n i t y  o n l y  
"while the l e g i s l a t u r e  is in s e s s i o n . "  It 
is s u g g e s t e d  that the f i rst s e n t e n c e  of A.S. 
2 4 . 4 0 , 0 1 0  be a m e n d e d  to r e a d  as f o llows:

A. A  L e g i s l a t o r  s h a l l  n o t  be h e l d  to
a n s w e r  b e f o r e  any o t h e r  t r i b u n a l  for 
any s t a t e m e n t  m a d e  in the p r o p e r  d i s­
ch a r g e  of an o f f i c i a l  d u t y  in any 
l e g i s l a t i v e ,  j u d i c i a l  or o t h e r  o f f i c i a l  
p r o c e e d i n g  a u t h o r i z e d  by law.

2. L e g i s l a t i o n  d e s i g n e d  to c l a r i f y  and s u p p l e m e n t
A.S. 2 4 . 4 0 . 0 1 0  s h o u l d  be e n a c t e d  r e g a r d i n g  
the i n d i v i d u a l s  p r o t e c t e d .  T h e  C o n s t i t u t i o n  
and s t a t u t e  r e f e r r e d  to o n l y  e x t e n d  p r o t e c t i o n  
to " l e g i s l a t o r s . "  L e g i s l a t i o n  that e x t e n d s  
the p r o t e c t i o n  to l e g i s l a t i v e  and c o m m i t t e e  
a i d e s  and e m p l o y e e s  s h o u l d  be e n a c t e d  to p r o­
tect t h eir a c t i v i t i e s  p e r f o r m e d  on b e h a l ; of 
s t a t e  l e g i s l a t o r s .  The f o l l o w i n g  l a n g u a g e  
is r e c o m m e n d e d :

B. A i d e s  a n d  e m p l o y e e s  of the l e g i s­
lature and d u l y  c o n s t i t u t e d  c o m m i t t e e s  
of the l e g i s l a t u r e  s h all not be held 
to a n s w e r  b e f o r e  any o t h e r  t r i b u n a l  
for any s t a t e m e n t  m a d e  in the p r o p e r  
d i s c h a r g e  of an o f f i c i a l  d u t y  in any 
l e g i s l a t i v e ,  j u d i c i a l  or o t h e r  o f f i c i a l  
p r o c e e d i n g  a u t h o r i z e d  by law w h i c h  
w o u l d  be i m m u n e  or p r o t e c t e d  l e g i s­
lat i v e  c o n d u c t  if p e r f o r m e d  by the 
l e g i s l a t o r  himself.
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T h e  s e c o n d  a r e a  to be e x a m i n e d  is the p r o t e c t i o n  a f f o r d e d  

by the p r i v i l e g e s  a n d  i m m u n i t i e s  p r o v i s i o n s  of A r t i c l e  II, 

S e c t i o n  6, and A.S. 2 4 . 4 0 . 0 1 0 .  C o n s i d e r a t i o n  s h o u l d  be 

g i v e n  to the f o l l o w i n g  a r e a s  of  u n c e r t a i n t y :

1. E x i s t i n g  l e g i s l a t i o n  e x e m p t s  l e g i s l a t o r s  
f r o m  s e r v i c e  o f  p r o c e s s  d u r i n g  s e s s i o n s  
b u t  o n l y  e x t e n d s  a p r i v i l e g e  f r o m  a r r e s t  
d u r i n g  the sa m e  p e r iod. T h i s  c o u l d  be 
a m e n d e d  to p r o v i d e  an exemption, or i m m u n i t y  
f r o m  a r r e s t  d u r i n g  s p e c i f i c  l e g i s l a t i v e  
p e r i o d s  w h i c h  c o u l d  not be w a i v e d  a n d  a 
p r i v i l e g e  from a r r e s t  w h i c h  c o u l d  be w a i v e d  
at o t h e r  r e l e v a n t  times. In a d d i t i o n ,  
c o n s i d e r a t i o n  s h o u l d  be g i v e n  to the e x t e n­
sio n  of t h ese p r o t e c t i o n s  to a i d e s  and 
e m p l o y e e s  of the l e g i s l a t u r e ,  a l o n g  the 
l i n e s  of the f o l l o w i n g :

C. N o  l e g i s l a t o r ,  l e g i s l a t i v e  a i d e  or
e m p l o y e e  of the l e g i s l a t u r e  or a d u l y  
c o n s t i t u t e d  c o m m i t t e e  t h e r e o f  is 
l i a b l e  to a r r e s t  on  c i v i l  p r o c e s s  
w h i l e  in the p r o p e r  d i s c h a r g e  of an 
o f f i c i a l  d u t y  of his o f f ice.

D. E v e r y  l e g i s l a t o r ,  l e g i s l a t i v e  aide or 
e m p l o y e e  of the l e g i s l a t u r e  or a d u l y  
c o n s t i t u t e d  c o m m i t t e e  t h e r e o f  is n o t  
s u b j e c t  to a r r e s t  or c i v i l  p r o c e s s  
d u r i n g  s e s s i o n s  of  the l e g i s l a t u r e  and 
for 15 d a y s  n e x t  b e f o r e  the c o m m e n c e­
m e n t  a n d  a f t e r  the e n d  of e a c h  s ession.

2. It is s u g g e s t e d  that s p e c i f i c  p e n a l t i e s  for 
v i o l a t i o n  of t h ese p r i v i l e g e s  a n d  i m m u n i t i e s  
be p r o v i d e d ,  as i n d i c a t e d  below:

E. E v e r y  a r r e s t  m a d e  c o n t r a r y  to the
a b o v e  p r o v i s i o n s  (A) t h r o u g h  (B) is 
v o i d  and a c o n t e m p t  of court. The

- 6 2 -



c o u r t  or o f f i c e r  b e f o r e  w h o m  a n y  w i t­
nes s  is s u b p o e n a e d  to a t t e n d  a n d  e v e r y  
j u s t i c e  of the s u p r e m e  c o u r t  a n d  e v e r y  
t r i a l  c o u r t  j u dge h a s  a u t h o r i t y  to 
d i s c h a r g e  a n y  p e r s o n  a r r e s t e d  c o n t r a r y  
to t h o s e  p r o v i s i o n s  (A) t h r o u g h  ( B ) .

F. E v e r y  p e r s o n  m a k i n g  or  p r o c u r i n g  an
a r r e s t  c o n t r a r y  to the a b o v e  p r o v i s i o n s  
(A) t h r o u g h  (B) is g u i l t y  of c o n t e m p t  
of c o u r t  a n d  is l i a b l e  to the p e r s o n  
a r r e s t e d  in d o u b l e  the a m o u n t  o f  d a m­
ages w h i c h  a j u r y  f i nds t h a t  he has s u s­
ta i n e d  and a l s o  is l i a b l e  in an a c t i o n  
at the s u i t  of a n y  i n j u r e d  p e r s o n  for 
the loss, h i n d r a n c e ,  a n d  d a m a g e  the 
i n j u r e d  p e r s o n  has s u s t a i n e d  in c o n­
s e q u e n c e  of  the a r r e s t .  The o f f i c e r  or  
p e r s o n  c a u s i n g  the a r r e s t  s h a l l  n o t  be 
g u i l t y  of c o n t e m p t  n o r  l i a b l e  for d a m­
ages if the p e r s o n  e x e m p t  f r o m  a r r e s t  has 
f a i l e d  to m e n t i o n  t h a t  he is e x e m p t  or, 
a f t e r  m e n t i o n i n g  th a t  he is e x e m p t ,  
r e f u s e d  the o f f i c e r ' s  r e q u e s t  to si g n  an 
a f f i d a v i t  s w e a r i n g  t h a t  at the r.ime of 
h i s  a r r e s t  he w a s  e i t h e r :

(a) an o f f i c e r  of  the s e n a t e  o r  h o u s e  
of r e p r e s e n t a t i v e s  in a c t u a l  a t t e n d a n c e  
u p o n  the d u t i e s  of his o f f i c e ,  or

(b) a l e g i s l a t i v e  ai d e  o r  e m p l o y e e  
of the l e g i s l a t u r e  or  a d u l y  c o n­
s t i t u t e d  c o m m i t t e e  t h e r e o f ,  w h o  was 
p e r f o r m i n g  d u t i e s  b e l i e v e d  to be 
i m m u n e  or p r o t e c t e d  l e g i s l a t i v e  
c o n d u c t  if p e r f o r m e d  by  the l e g i s l a t o r  
h i m s e l f .

G. A n y  a r r e s t  m a d e  c o n t r a r y  ato the a b o v e  p r o­
v i s i o n s  (A) t h r o u g h  (B) is void.

T h e  f o r e g o i n g  p a r a g r a p h s  w h i c h  h a v e  b e e n  s u g g e s t e d  as 

l a n g u a g e  io be e m p l o y e d  a n d  w h i c h  h a v e  b e e n  d e s i g n a t e d  A-G
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h e r e i n ,  c o u l d  be u s e d  to s u p p l a n t  the e x i s t i n g  p r o v i s i o n s  of 

A.S. 24.40. 010 in its e n t i r e t y .

T h e  f o r e g o i n g  s u g g e s t i o n s  w o u l d  p r i m a r i l y  be u s e f u l  in 

c l a r i f y i n g  the e x i s t i n g  s t a t e  law. T h e  p r i n c i p l e s  of 

f e d e r a l i s m  d i c t a t e  t h a t  s u c h  l e g i s l a t i o n  w o u l d  n o t  n e c e s­

s a r i l y  be b i n d i n g  u p o n  a f e d e r a l  court. N o n e t h e l e s s ,  s u c h  

l e g i s l a t i o n  w o u l d  be a p p l i c a b l e  in f e d e r a l  a c t i o n s  w h e r e  

s t a t e  l a w  p r o v i d e s  the r u l e  of d e c i s i o n  s u c h  as in d i v e r s i t y  

a c t i o n s .  M o r e o v e r ,  the e x i s t e n c e  o f  a c l e a r l y  d e f i n e d  s t a t e  

l a w  of l e g i s l a t i v e  i m m u n i t y  c o u l d  be u s e f u l  in o t h e r  f e d e r a l  

a c t i o n s  w h e r e  the f e d e r a l  c o u r t  w a s  u n c e r t a i n  of the e x i s t­

ing c o m m o n  l a w  r u l e s  for l e g i s l a t i v e  i m m u n i t y .

~~11 ^  I
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SUBJECT:

TO:

FROM:

L e g i s l a t i v e  i m m u n i t y  

S e n a t o r  B i l l  Ray
C h a i r m a n ,  H o u s e  J u d i c i a r y  C o m m i t t e e

K e i t h  B.  L e v y  
L e g i s l a t i v e  C o u n s e l

E n c l o s e d  i s  a d r a f t  o f  a J u d i c i a r y  C o m m i t t e e  S u b s t i t u t e  f o r  
SB 3 2 8 .  A t  y o u r  r e q u e s t ,  I  r e v / r o t e  t h e  p r o v i s i o n s  o f  s u b ­
s e c t i o n s  ( a )  and ( d )  o f  t h e  new d r a f t  w h i c h  r e f e r  t o  t h e  
i m m u n i t y  o f  l e g i s l a t o r s ,  and  a d d e d  s u b s e c t i o n  ( b )  w h i c h  
r e f e r s  t o  t h e  i m m u n i t y  o f  e m p l o y e e s  o f  t h e  l e g i s l a t u r e .  I n  
t h e  new d r a f t ,  l e g i s l a t o r s  h a v e  i m m u n i t y  f o r  a c t s  d o n e  i n  
t h e  " e x e r c i s e  o f  a l e g i s l a t i v e  d u t y " ,  w h i l e  e m p l o y e e s  o f  t h e  
l e g i s l a t u r e  h a v e  i m m u n i t y  f o r  a c t s  d o n e  i n  t h e  " p r o p e r  e x e r ­
c i s e  o f  a  l e g i s l a t i v e  d u t y " .

S u b s e c t i o n  ( f )  o f  t h e  d r a f t  d e f i n e s  " p r o p e r  e x e r c i s e  o f  a 
l e g i s l a t i v e  d u t y "  b u t  i t  d o e s  n o t  d e f i n e  " e x e r c i s e  o f  a l e g ­
i s l a t i v e  d u t y . "  A c c o r d i n g l y ,  t h e  d i s t i n c t i o n  b e t w e e n  t h e  
" e x e r c i s e "  an d  t h e  " p r o p e r  e x e r c i s e "  o f  l e g i s l a t i v e  d u t i e s  
i s  l e f t  t o  t h e  d i s c r e t i o n  o f  t h e  c o u r t s .

I  w o u l d  recom m end  a d d i n g  a d e f i n i t i o n  o f  t h e  " e x e r c i s e  o f  a 
l e g i s l a t i v e  d u t y "  t o  c l a r i f y  t h i s  p o i n t .  I t  a p p e a r s  t h a t  
t h e  d i s t i n c t i o n  b e t w e e n  " e x e r c i s e "  an d  " p r o p e r  e x e r c i s e "  o f  
l e g i s l a t i v e  d u t i e s  i s  t h a t  p r o p e r  e x e r c i s e  i n v o l v e s  a c t s  
t h a t  a r e  a u t h o r i z e d  by  l a w .  I f  t h a t  i s  t h e  i n t e n t  o f  t h e  
c o m m i t t e e ,  I  w o u l d  s u g g e s t  t h e  a d d i t i o n  o f  t h e  f o l l o w i n g  
d e f i n i t i o n  t o  t h e  b i l l :

I n  t h i s  s e c t i o n  " e x e r c i s e  o f  a l e g i s l a t i v e  d u t y "  m ean s  
p e i ' f o r m a n c e  o f  an a c t  t h a t  d i r e c t l y  a f f e c t s  t h e  e n a c t ­
m en t  o f  l e g i s l a t i o n  o r  t h e  c o n t e n t s  o f  l e g i s l a t i o n  t o  
b e  s u b m i t t e d  t o  t h e  l e g i s l a t u r e ;  i t  d o e s  n o t  i n c l u d e  
p u r e l y  p o l i t i c a l  a c t i v i t i e s .



S e n a t o r  B i l l  Ra y
P a g e  2
J a n u a r y  31, 1984

The a d d i t i o n  o f  t h i s  l a n g u a g e  w o u l d  make t h e  l e g i s l a t u r e ' s  
i n t e n t  c l e a r  w i t h  r e s p e c t  t o  w h a t  k i n d  o f  a c t i v i t y  i s  p r o ­
t e c t e d .

I f  I  may b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  f e e l  f r e e  t o  c o n ­
t a c t  me.
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O r i g i n a l  s p o n s o r :  Ray

IN THE SENATE BY THE JUDICIARY COMMITTEE

CS FOR SENATE BILL NO. 3 2 8  ( J u d i c i a r y )

IN THE LEGISLATURE OF THE STATE OF ALASKA

THIRTEENTH LEGISLATURE -  SECOND SESSION

A BILL

F o r  an A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  l e g i s l a t i v e  i m m u n i t i e s  an d  p r i v i -

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1 .  AS 2 4 . 4 0 . 0 1 0  i s  r e p e a l e d  an d  r e e n a c t e d  t o  r e a d :

S e c .  2 4 . 4 0 . 0 1 0 .  IMMUNITIES AND PRIVILEGES. ( a )  A l e g i s l a t o r  

may h e l d  t o  a n s w e r  b e f o r e  a n o t h e r  t r i b u n a l  f o r  an  a c t  d o n e  i n

t h e  s e  o f  a l e g i s l a t i v e  d u t y ,  w h e t h e r  o r  n o t  t h e  L e g i s l a t u r e  i s

i n  s e s s i o n .

( b )  An e m p l o y e e  o f  t h e  l e g i s l a t u r e  may n o t  b e  h e l d  t o  a n s w e r  

b e f o r e  a n o t h e r  t r i b u n a l  f o r  an a c t  d o n e  i n  t h e  p r o p e r  e x e r c i s e  o f  a 

l e g i s l a t i v e  d u t y ,  w h e t h e r  o r  n o t  t h e  l e g i s l a t u r e  i s  i n  s e s s i o n .

( c )  A l e g i s l a t o r  i s  immune f r o m  c i v i l  p r o c e s s  a n d  f r o m  a r r e s t ,  

e x c e p t  f o r  a f e l o n y  o r  b r e a c h  o f  t h e  p e a c e ,  d u r i n g  t h e  p e r i o d  f r o m  5 

d a y s  b e f o r e  u n t i l  5 d a y s  a f t e r  a r e g u l a r  s e s s i o n ,  s p e c i a l  s e s s i o n ,  o r  

l e g i s l a t i v e  c o m m i t t e e  m e e t i n g .  The i m m u n i t y  p r o v i d e d  b y  t h i s  s u b s e c ­

t i o n  may n o t  b e  w a i v e d .

( d )  D u r i n g  any  p e r i o d  n o t  c o v e r e d  u n d e r  ( b )  o f  t h i s  s e c t i o n ,  a 

l e g i s l a t o r  i s  p r i v i l e g e d  f r o m  c i v i l  p r o c e s s  and  f r o m  a r r e s t ,  e x c e p t  

f o r  a f e l o n y  o r  b r e a c h  o f  t h e  p e a c e ,  w h i l e  i n  t h e  e x e r c i s e  o f  a l e g i s ­

l a t i v e  d u t y .  The p r i v i l e g e  p r o v i d e d  by  t h i s  s u b s e c t i o n  may b e  w a i v e d .

( e )  The a r r e s t  o f  a p e r s o n  i n  v i o l a t i o n  o f  ( a )  t h r o u g h  ( d )  o f  

t h i s  s e c t i o n  i s  v o i d .  A p e r s o n  k n o w i n g l y  m a k i n g  o r  p r o c u r i n g  an  

a r r e s t  i n  v i o l a t i o n  o f  t h i s  s e c t i o n  i s  g u i l t y  o f  a c l a s s  B m i s d e m e a n o r  

u n l e s s

l e g e s ."
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•  • V / 4 U V  i / l U i i  JL uruMi' l

( 1 )  Che p e r s o n  a r r e s t e d  d i d  n o t  i n f o r m  t h e  a r r e s t i n g  o f f i ­

c e r  t h a t  t h e  a r r e s t  w a s  i n  v i o l a t i o n  o f  t h i s  s e c t i o n ;  o r

( 2 )  t h e  p e r s o n  a r r e s t e d  r e f u s e d  t o  s i g n  an a f f i d a v i t  s t a t ­

i n g  t h a t  t h e  a r r e s t  w as  i n  v i o l a t i o n  o f  t h i s  s e c t i o n .

( f )  I n  t h i s  s e c t i o n  " p r o p e r  ^ e x e r c i s e  o f  a l e g i s l a t i v e  d u t y "
per pit

m ean s  p e r f o r m a n c e  o f  an  a c t  a u £ h o r .i& ed. b v _ l a w  t h a t  d i r e c t l y  a f f e c t s  

t h e  e n a c t m e n t  o f  l e g i s l a t i o n ^  o r  t h e  c o n t e n t s  o f  l e g i s l a t i o n  t o  be  

s u b m i t t e d  t o  t h e  l e g i s l a t u r e ;  i t  d o e s  n o t  i n c l u d e  p u r e l y  p o l i t i c a l  

a c t i v i t i e s .
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1959 Opinions of uhe v 
Attorney General, No. 8

irch 12, 19r9

The Honorable Senator Ralph Moody 
Chairman, Senate Judiciary Committee 
State Capitol 
Juneau, Alaska

Re: Iifjnunity of Legislators from
Civil Process and Arrest

Dear Senator:

In compliance with your recent request, this 
office has researched the lav/ on ir,ununity of legislators 
from civil process and arrest during a legislative session.
At your request, this office has also done research on the 
question whether an execution upon property would be "civil 
process". The basic law in Alaska is set forth in Section 6 of Article II of the Constitution of Alaska, as follows:

" Xmmunities, Legislators may not bo held
to answer before any other tribunal for 
any statement made in the exercise of their 
legislative duties while the legislature is 
in session. Members attending, going to, or 
returning from legislative sessions are not 
subject to civil process and are privileged 
from arrest except for felony or breach of 
the peace."

The problems in construing Section 6 and brief 
answers thereto arc as follows:

(l) What is the period of a "session?" Dees it
include ?J\ hours a day, seven days a week, during the period 
that the legislature is convened, or does it indicate a 
lesser or gro-tor period?

Drief Answer: A "session" is the sitting of the 
Legislature muring Z-.\i period of time tnat it is convened as 
a legislature to do business as a legislative body. The immu­
nity, however, runs from the time the member is "going to"

C
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cr 15returning ’1 from a legislative session; 2 '!- hours a day, a 
seven days a week from the time that the legislature is 
convened to the time that it adjourns sine die.

(2) Does the phrase l!not subject to civil process '1 
indicate a n  immunity which cannoo oe waived by a legislator?

Brief Answer: Such immunity can not be waived by 
the legislator since ahe Alaska immunity is intended to protect 
the public as well as serve the convenience of the legislators.

(3) Are executions included within the definition 
of the terms "civil process" and therefore within the scope of 
the immunity clause?

Brief Answer: Executions are "civil nrccess".

"Session" is a continuous period of time beginning 
from, convening of legislature to its adjournment sine die. In 
Ralls v. hyand (Okia, 191*0 133 ?. 193, the court construed the 
worms " session1 as being the "sitting" of a body competent for 
the transaction of its business; the time during which it is 
convened ar.d actually engaged in business; and the time during 
which a legislative body or other assembly sits for the trans­
action of business. A brief review of the various sections in 
the Constitution of Alaska, which have any relation to "sessions" 
will indicate that the Oklahoma decision correctly conveys the 
meaning of the word "session". Thus , £ 7 of Article II states
•.* *"• • *  f * *( ; S  • "  *" *• *' "? **, n  ^  A ,*1 *  T r  n  / »  - 7 n  “ 1 o i l  O *  ' f p / i p
b  .  _ _  i  I —  w »  O  * • » —• y  • •  V  V /  W  M .  t /  . .  L w  V  O  — •<  M  . .  / W  1  V « a ‘ •  O  w  . . a ^ ^ .  U

while in session, faction C provides for regular sessions each 
Section 9 provides for special sessions which are iimi- 
30 days. Koto that there is no language here stating

year.
/ . r . •? •*«wUk. * .

that legislators -may not receive per diem allowance for Satur- 
s ar.d Sundays or* any language providing that special sessions 

l _e limited to 30 days, not including Saturday s and Sundays.
I •• •, r*J .  JL clear teat tno term '■session" indicates

v. :-r> The session runs fros j k *  4 O t . w  L J L l u C

continuous 
AiuiC Iz is

csaver.ed to the time that it adjourns , sine die.

The individual legislator under our C onstitution 
is immune from civil process a nd cannot waive su.cn immunity.

once, $ b of Article II, reads as follows:

"members attending, going to, or returning 
from legislative sessions a re not subject to 
civil process and are privileged from arrest 
except for felony or breach of she peace." 
(Emphasis added.)
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The words "are not subject" indicate an immunity which cannot 
be 'waived as opposed to the word "privileged" which indicates 
a privilege which the holder can use or not use a3 he chooses. 
Cool: v.- Senior (Kan. 1896) E5 p. 3.27 is a particularly good 
case on unis point since the relevant parts of § 22 of Article 
II of the Kansas Constitution read much the same as § 6 of 
Article II of the Alaska Constitution. Section 22 provided:

" . .• . No member of the legislature shall
be subject to arrest, except for felony or 
breach of the peace, in going to or returning 
from, the place of meeting during the continu­
ance of the session, neither shall he be sub­
ject to the service of civil process during 
its session nor for fifteen days previous to 
its commencement." (Emphasis added.)

! the above cited case, a state senator sought to enjoin a
sheriff from proceeding to enforce an execution in the hands
of a sheriff. The plaintiff was a state senator at the time 
service of summons was made and was sitting as a member of the 
legislature which was then acting as a board of impeachment.
The Kansas Supreme Court concluded that no court had ever ob­
tained jurisdiction ever the senator because of his legislative 
immunity, and that the judgment obtained against the senator 
was voido The senator was granted an injunction enjoining the 
sheriff from serving execution. One of the conclusions of lav/ 
ci the court below, which was affirmed by the Kansas Supreme 
Court, was:

"That the words, in s.aid section, ’shall not be 
subject to the service of any civil process’ 
extend- to members of the legislature* not merely 
a ’personal privilege’, to be waived unless 
claimed, but ‘absolute immunity’ from subjec­
tion to the civil jurisdiction of a court 
during a continuance of their necessary atten­
dance upon the sessions of either .house cf the 
legislature."

The court considered the contention that the senator had a 
personal privilege which he could waive and which he did 
waive by accepting service. This contention was rejected as 
follows:
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of cur constitution had desired to extend a 
personal privilege to the legislator, they 
might have done so; but by this section they 
wore evidently guarding the interest of the 
public, and they have said that a member of 
the legislature is not 'subject* to the service 
of civil process during the session. The fact 
that the usual words, ‘privileged from,' were 
not used, and the words ’subject to' were used, 
would indicate that it was not the intention to 
grant a personal privilege to the member, or 
that the usual interpretation of the word 
’privileged f r o m 5 should be applied. The use 
of the words 'subject to* means that the member 
is not ’liable t o 1 the service of civil process.
To construe our constitution differently would 
be to defeat its apparent object. The state is 
clearly entitled to the services of its members 
of the legislature during the time sessions of - 
either branch thereof'are being held. Cur con­
stitution has wisely provided that the members 
shall not bo annoyed with arrest or suits, or 
be obliged to be absent from their duties .

"The interests of the public a r % better served 
by giving the language of our constitution its 
fair, natural meaning; that is, that a member 
of the legislature is not liable or subject to 
the service of civil process during the accepted 
period, and that the service of original process 
upon him as such time is void, a i Gives the 
court no jurisdiction over the person of such 
m e m b e r ."

Fuller v. Barton (Mich. 1926) 20o K.W. 69o, is 
a similar case construing a similar constitutional provision. 
The case held that the state garnishment statute did not 
authorise garnishment of a legislator’s salary while the 
legislature was in session. A valid judgment had been obtained

F r*F '*gainst the legislator, but the court held that no
garnishment could be had on the judgment during the legislative 
session.- The broad protection of the immunity provision is 
expressed on page 69? of that case, as follows:

"The idea bach of the constitutional provision 
v:as to protect the legislators from the trouble, 
worry, and inconvenience of court proceedings 
during the session, nr.d for a certain time before
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a n d  a f t e r ,  c o  t h a t  t h e  s t a t e  c o u l d  h a v e  t h e i r  
u n d i v i d e d  t i m e  a r . d  a t t e n t i o n  i n  p u b l i c  a f f a i r s .
M r .  C u l v e r ,  a s  p r i n c i p a l  d e f e n d a n t ,  h a d  t h e  r i g h t  
t o  m a k e  a  d e f e n s e  t o  t h e  g a r n i s h e e  p r o c e e d i n g .
I n  t h e  p r e s e n t  c a s e  t h e  g a r n i s h e e  p r o c e e d i n g  
s u c c e e d e d  i n  d o i n g  j u s t  w h a t  t h e  c o n s t i t u t i o n a l  

• • p r o v i s i o n  w a s  c r e a t e d  t o  a v o i d .  I t  h a r a s s e d  t h e
l e g i s l a t o r ,  d r o v e  h i m  t o  m a k e  a  d e f e n s e  i n  t h e  
g a r n i s h e e  p r o c e e d i n g ,  a n d  d e p r i v e d  h i m  o f  t h e  
m e a n s  o f  s u b s i s t e n c e  p e n d i n g  t h e  b a l a n c e  o f  t h e  
s e s s i o n ,  l b  t h i n k  t h e  c a s e  c l e a r l y  c o m e s  w i t h i n  
t h e  c o n s t i t u t i o n a l  i n h i b i t i o n . u

T i l l s  c a s e  a l s o  t h r o w s  l i g h t  o n  t h e  m e a n i n g  o f  " s e s s i o n "  a p p e a r ­
i n g  i n  t h e  i m m u n i t i e s  c l a u s e „ I t  i s  c l e a r  t h e  w o r d  " s e s s i o n "  
m e a n s  t h e  p e r i o d  o f  t i m e  f r o m  t h e  c o n v e n i n g  o f  t h e  l e g i s l a t u r e  
t o  t h e  t i m e  i t  a d j o u r n s  s i n e  d i e .  O t h e r w i s e ,  t h e  u s e  o f  t h e  
w o r d  " s e s s i o n "  i n  t h e  a b o v e — q u o t e d  p a s s a g e  w o u l d  b e  a b s u r d .

(  v A  b r i e f  r e v i e w  o f  t h e  d i s c u s s i o n s  o f  t h e  1 9 5 5  C o n ­
s t i t u t i o n a l  C o n v e n t i o n  f o r  A l a s k a  i n d i c a t e ■t h a t  t h e  m e m b e r s  o f  
t h a t  C o n v e n t i o n  i n t e n d e d  a  b r o a d  i m m u n i t y .  T h e s e  d i s c u s s i o n s  
m a y  b e  f o u n d  o n  p a g e s  3 5 ,  e t  s e e u i t u r  o f  t h e  t r a n s c r i p t  f o r  
t h e  s e c o n d  s e s s i o n  f o r  J a n u a r y  9 ,  1 9 5 5  j  a n d  o n  p a g e s  1 1 9  a n d  
1 2 0  o f  t h e  t r a n s c r i p t  f o r  t h e  f i r s t  s e s s i o n  f o r  J a n u a r y  1 0 ,
1 9 5 5 *  O n  J a n u a r y  9 ,  1 9 5 5 > t h e  C l e r k  r e a d  a n  a m e n d m e n t  o f  
D e l e g a t e  S t e v e . . . '  M c C u t c h e o n  t o  i n s e r t  " a r . d  i m m u n i t y  f r o m  s e r ­
v i c e  o f  c i v i l  p r o c e s s "  a f t e r  t h e  w o r d  " a r r e s t . "  T h e  a m e n d m e n t
w a s  w i t h d r a w n  b n  J a n u a r y  1 0 ,  1 9 5 9 > a n d  a n o t h e r  a m e n d m e n t  o f
D e l e g a t e  M c C u t c h e o n  w a s  o f f e r e d  p r o v i d i n g  f o r  t h e  i n s e r t i o n  o f  
" a n d  n o t  s u b j e c t  t o  c i v i l  p r o c e s s "  a f t e r  t h e  w o r d  " a r r e s t . "  
D e l e g a t e  S e a b o r n  J .  B u c k a l e w ,  o n  J a n u a r y  9 ,  1 9 5 5 ,  i n  d e f e n d i n g  
t h e  a m e n d m e n t  o f f e r e d  t h a t  d a y ,  e x p r e s s e d  w h a t  a p p e a r e d  t o  b e  
t h e  i n t e n t i o n s  o f  t h e  p r o p o n e n t s  o f  t h e  a m e n d m e n t  w h e n  h e  s a i d  
t o  a  d e l e g a t e  w h o  h a d  i n d i c a t e d  s o m e  o p p o s i t i o n  t o  t h e  a m e n d m e n t :

" D o n ' t  y o u  t h i n k ,  f o r  c : : a m p l c ,  t h a t  a  l e g i s ­
l a t o r  s h o u l d n ' t  b e  a l l o w e d  t o  b e  s e r v e d  w i t h
a  c i v i l  s u i t  u n t i l  a f t e r  t h e  l e g i s l a t u r e  i s
o v e r ? "

T h e r e  a r e  m a n y  d i s c u s s i o n s  a n d  a n n o t a t i o n s  o n  l e g i s ­
l a t i v e  i m m u n i t y ,  i n c l u d i n g :  9 ^  A L R  l ^ y ' O  I m m u n i t y  o f  L e g i s l a t o r s  
f r o m  S e r v i c e  c f  C i v i l  P r o c e s s ;  8 5  A L R  1 3 A 0  f n e m o t i o n  f r o m  S e r v i c e
o f  C i v i l  P r o c e s s  o n  G r o u n d  o f  P u b l i c  P o l i c y  I n d e p e n d e n t l y  o f  
S t a t u t e ; 5 b  A L R  0 0 1  G a r n i s h y . o r t  o f  S a l a r i e s ,  W a g e s ,  o r  C o m ­
m i s s i o n s  n o t  S r c o r o s s ' l y  E n c m o t c d  b y  S t a t u t e ;  S i  C o r p u s  J u r u s  
S e c u n o u m ,  S t a t e s  $  3 5 .  O t h e r  a n n o t a t i o n s  o n  i m m u n i t y  o r
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k n o w i n g  w h o  t h e  r  
s e m e  f a i l u r e  • "  
e . g .  a c c e p t o r  ..

l e g i s l a t o r s  f r o m  a r r e s t ,  s e r v i c e  o f  s u b p o e n a s ,  e t c . ,  a r e  
8  A L R  7 5 4 ;  7 9  A L R  1 2 1 4  a n d  1  A L P .  l l p o  a n d  A m e r i c a n  J u r i s ­
p r u d e n c e ,  A r r e s t .  §  9 5 .  A l t h o u g h  t h e r e  a r e -  a  l a r g e  n u m o e r  
o T  c a s e s  o n ~ t n e  w a i v e r  o f  a  l e g i s l a t o r ' s  p r i v i l e g e ,  t h e s e  
c a s e s  a r e  n o t  r e l e v a n t  h e r e  s i n c e  t h e  l a n g u a g e  o f  t h e  A l a s k a  
C o n s t i t u t i o n  ' n o t  s u b j e c t  t o "  c r e a t e s  a n  a b s o l u t e  i m m u n i t y  
r a t h e r  t h a n  a . p r i v i l e g e  w h i c h  c a n  b e  w a i v e d .  A  r e v i e w  o f  
t h o s e  c a s e s  w i l l  i n d i c a t e  t h a t  w h e n e v e r  a  l e g i s l a t o r  c a n  
w a i v e  h i s  i m m u n i t y  h e  i s  o f t e n  p u t  i n  t h e  p o s i t i o n  o f  n o the has waived the immunity by some a c t or a c t which might be construed as a waiver, o f s e rv ic e . The framers o f the Alaska im­munities clause intended th a t the le g is la t o r s  be spared any such w orries so th a t the undivided a tten tion  o f the le g is ­la to r s  could be d ire c te d  to  le g is la t iv e  problems.

"C iv i l Process" In cludes execu tion s . The Cook case , supra, involved the v a l id i ty  o f serv ice  o f summons.
T h e  P u i l e r  c a s e ,  s u p r a ,  i n v o l v e d  a  g a r n i s h m e n t ,  w h i c h  i s  a  
f o r m  o f  e x e c u t i o n  o r  a t t a c h m e n t .  T h e  l e g i s l a t o r s  i n  b o t h  
c a s e s  w e r e  h e l d  i m m u n e  o n  t h e  g r o u n d  t h a t  t h e  p r o c e e d i n g s  
c o n s t i t u t e d  " c i v i l  p r o c e s s . "  " C i v i l  p r o c e s s "  i s  a  t e r m  o f  
b r o a d  m e a n i n g .  W e b s t e r 1 s  U n a b r i d g e d  D i c t i o n a r y  d e f i n e s  t h e  
o r d i n a r y  m e a n i n g  o f  t h e  w o r d  " c i v i l "  t o  b e :  R e l a t i n g  t o
r i g h t s  a n d  r e m e d i e s  s o u g h t  b y . a c t i o n  o r  s u i t ,  d i s t i n c t  f r o m  
c r i m i n a l  p r o c e e d i n g s .  S e e  K o c k e m e y o r  v .  T h o m p s o n  ( I n d . )  4-9  
M .  2 .  1 0 5 9 *  A s  a  l e g a l  t e r m ,  ' ‘ p r o c e s s  i s .  a  g e n e r i c  w o r d  o f  
v e r y  c o m p r e h e n s i v e  s i g n i f i c a t i o n  a n d  m a n y  m e a n i n g s .  I n  i t s  
b r o a d e s t  s e n s e ,  i t  i s  e q u i v a l e n t  t o  o r  s y n o n y m o u s  w i t h  
’ p r o c e e d i n g s '  o r  ' p r o c e d u r e '  a r . d  e m b r a c e s  a l l  t h e  s t e p s  a n d  
p r o c e e d i n g s  i n  a  c a u s e  f r o m  i t s  c o m m e n c e m e n t  t o  i t s  c o n c l u ­
s i o n .  .  S e e  S t a t e  e :- :  r e l . ~  D r e s d e n  v .  D i s t r i c t  C o u r t  o f
S e c o e d  J u d i c i a l  D i s t r i c t  i n  a n d  f o r  i i o r n a i l l l o  C o u n o y ,  ( N . M . )  
1 1 2  P .  2 d  p C o .

In con clusion , members o f our S ta te  Legislatixpe-r-

m u s t  b e  a s s o r t e d  o r  i t  m a y  b e  d e e m e d  w a i v e d .  T h i s  p r i v i l e g e  
f r o m  a r r e s t  d e e s  
w h i c h  c o n s t i t u t e

not extend to  those v io la t io n s  o f our law
e l o n y  o r  b r e a c h  o f  t h e  p e a c e * , "  i n



t w o  c a t e g o r i e s  a  m e m b e r  c ; h e  S t a t e  L e g  . a t u r e  s t a n d s  i n
t h e  e y e s  o f  t h e  l a w  a s  a . . .  e t h e r  c i t i z e n .

Y o u r s  v e r y  t r u l y ,

J .  C -S R A L D  W I L L I A M S  
A t t o r n e y  . G e n e r a l
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•■V
G a r y  T h u r l o v ;

A s s i s t a n t  A t t o r n e y  G e n e r a l
C - T : r . c
c c :

T h e  H o n o r a b l e  H u g h  J .  W a d e  
A c t i n g  G o v e r n o r  o f  A l a s k a

M r .  R i c h a r d  F r e e r ,  A c t i n g  D i r e c t o r  
D e p a r t m e n t  o f  F i n a n c e
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