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Re: SB 196
Dear Senator Ray:
You assigned this bill to the right committee member! Could be, if
inacted into law, it would have the salutory effect of making the
greenies think twice before filing law suits which upon occasion in the
past have proved to be both groundless and without merit.
A.A. Van Doren has done his customary thorough job in briefing the bill.
It might be a good idea if you would have John G. review the McCabe case
to which Guy refers in the attached memo.
Very truly yours,
Robert H. Ziegler, Sr.
RHZ:1k
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SB 196

RELATING TO THE POSTING OF A BOND TO SECURE THE

PAYMENT OF COSTS, INCLUDING ATTORNEY FEES

Section 1

AS 09.60.010 iIs amended by adding a new subsection to
the section entitled COSTS ALLOWED PREVA.ILING PARTY

The new section provides that a defendant nay compel a
plaintiff in an action to post a bond or other acceptable
surety with the court iIn an amount determined by the court
to be reasonable.

The affect of the bill would be to either halt nuisance
cases, slow them down, or, at least, make anyone Tfiling

a case accountable through the use of the bonding

requirement. However, in "City of Anchorage v. McCabe, Sup. Ct. Op

No. 1490 (File No. 2737), 568 P.2d 9S6 (1977), 1t was
determined that the trial court may, In its discretion, award
full attorney fees to public interest plaintiffs.

The basis for awards of attorney®s fees to public interest
plaintiffs is to encourage plaintiffs to raise Iissues

of public iInterest by removing the awesome financial burden

of such suits. Further...._.

It iIs an abuse of discretion to award attorney"s fees

against a losing party who has iIn good faith raised a question
of genuine public interest before the courts (ibid.)

SEE ATTACKED PAGES FOR DISCUSSION OF THIS SECTION
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erect, that if there is a surviving
husband or wife or children, that the
recovery is for the exclusive benefit
of the aforesaid beneficiaries. Then,
on the other hand, it states quite to
the contrary, that the amount re-
covered shall be distributed after pay-
ment of costs, expenses of suit and
debts of administration. Schacht v.
Briefs. Superior Court, 4th Jud, Dist.,
Ca 70-926 (1972).

When proceeds from judgment not
subject to cla ms of general creditors
of decedent’s estate.—L'ncer subsec-
tion (a) of this section the proceeds
from judgmert or settlement are not
subject to the claims of feneral cred-
itors of the decedents’ estate when
the action is orosecuted cn behalf of
the surviving spouse and children.
Schacht v, Briggs, Superior Court,
4th Jud. Dist.. Ca 70-926 (1972).

Costs of suit as encompassing debts
and expenses of administration.—The
supreme court cannot adopt the rea-
soning that costs anc expenses of
suit encompassed debts and expenses
of administration, where absolutely
no authority nad been submitted to
support such a proposition. Schacht
v. Briggs, Superior Court, 4th Jud.
Dist., Ca 70-926 (1972).

When reco'ery deemed assets of
estate.— If there is no husband, wife,
or children left by decedent, the
amount recovered is assets of the es-
tate to be administered as other per-
sonal property of the deceased per-
son. Koski v Alaska Juneau Gold
Mining Co., C Alaska 334 (1921).

If t/.e decedent leaves a husband,
wife, or children, then the estate has
no interest whatsoever in any sum
that may be recovered. It is only

when no husband, wife, or children
are left surviving decedent that the
estate has any claim on the amount
recovered. Koski v. Alaska Juneau
Gold Mining Co., 6 Alaska 334 {1521).

Section -3-3-10, ACLA 1949, did
not deprive administratrix of her
right to sue for damages, except as
between her and decedent husband’s
employer. Ancersen v. Pacific S.S.
Co.”. 8 Alaska 261 (1931).

Prejudgmcnl interest. — Interest
should be awarded on damages re-
covered from the date of «decedent’s
death until the date of judgment.
State v. Phillips, Sup. Ct.’Op. No. 619
(File Nos. 1117, 1124), 470 P.2d 266
(1970).

Recovery of medical and funeral
expenses.—Sste Dralle v, Steele, 13
Alaska 680 (1.952),

Am. Jur., ALR and CJ-S.-refer-
ences.— 16 Am. Jur., Death, 8§ 44 et
seq.

Death of beneficiary as affecting
right of action under ceatb statute,
13 ALR 225; 34 ALR 162; 59 ALR
760; 43 ALR2;! 1291.

Survival of action or cause of ac-
tion for wrongful death against rep-
resentative of wrongdoer, 61 ALR
830; 171 ALP. 1392.

Survival of cause of action for
death against tort-feasor Kkilled in
same accident, 70 ALR 1319.

Tort-feasor’s death before deEth of
injured person as precluding action
for death. 112 ALR 343.

Insurer’s liability fur wrongful
death for issuance of life poiicy at
instance of one having no insurable
interest, 61 ALi.2d 1376.

25 C.J.S. Denti, § 13 ct seq.

Chapter 60 Costs.

Seenon
10. Costs allowed prevailing party

15. Attorney ees in small tort ac-

tions
20. Liability o guardian ad litetp for
costs

30. Guardian’s responsibility for al*,
iowance sgainst infant plaintiff
40. Costs where party is a representa-

tive

Section

50, Costs awarded against state, bor-
ough, city, d strict, or other pub-
lic agencies

60 Security for costs where plaintiff
a nonresident or foreign corpo-
ration

Sec. 09.60.010. Costs allowed prevailing party. E>:cept as other-
wise provided by statute, the supreme court shall determine by
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5 09.60.010

Alaska Statutes

§ 09.60.010

rule or order whet costs, if any, including attorney fees, shall be al-
lowed the prevailing party in any case, (8 5.14 ch 101 SLA 1962)

Cross references. — See Rules of
Civil Procedure, Rules 54, IS and 82.

The right to costs is purely stat-
utory. Mutual Benefit Health k Acci-
dent Ass’n v. Moyer, 9 .Alaska 225,
94 P.2d 906 (9th Cir. 1938), cert,
denied. 9 Alaska 292, 204 U.S. 581,
58 S. Ct. 1054, ;2 L. Ed. 1543 (1932).

And no such right existed at com-
mon la"™. Mutual Benefit Health k
-Accident Ass’n v. Moyer, 9 Alaska
235. 94 P.2c 906 (9:h Cir. 193S), cert,
denied, 9 Alaska 292, 304 U.S. 581,
5E S. Ct- 1054, £2 L. Ed. 1543 (193E).

No parry is entitled to costs until
he prevails in the suit, in other words,
until judgment is entered. Mutual
Benefit Health £ Accident Ass'n v.
Moyer, 9 Alaska 235 94 F.20 906

(Olh  Cir. 193E), cert, denied, 9.

Alaska 292, 304 U.S. 5E1, 58 S. Ct.
1054, E2 L. Ed. 1543 (1938).

The prevailing party is entitled to
costs. Owen Jones k Sons v. C.R.
Lewis Co., Sun. Ct. Op. No. 795 (File
No. 1460), 497 P.2d 312 (1972).

The prevailing party is entitled to
costs, inducing an award for attor-
ney's fees. Be Wirt v. Liberty Leas-
ing Co.,, Sup. Ct. Op. No. 818 (File
No. 1638), 499 P.2d 599 (1972).

No costs allowed where both pre-
vail.— Where both parties prevailed
in part in an action under the Miller
Act (40 USC 270b) no costs should
be taxed to either party. United
States ex re). Miller k Bentley Equip,
Ct. v. Kelly, 192 F. Supp. 274 (D,
Alas. 3961).

"Prevailing juirty”. — The prevail-
ing party to a suit is the one who
successfully prosecutes the action or
successfully defines against it, pre-
vailing or. the main issue, even
though not to the extent of the orig-
inal contention. He is the- one in
wr.ost favor the decision or verdict
is rendered anc the judgment entered,
Da Win v. Liberty Leasing Co., Sup.
Ct. Op. No. EjE (Fi)t No. 3638), 499
F.2c 599 (1972).

The determination of which parly
prevails :r. certain cases is, like the
award of anornay’ feys, within the
discretion cf the trial judge. Owen
Jc-.es k Ster.s v.-.C.R. Lewis Co., Sup.
Ct. Op. No-. 795 (File No. 3460), 497
P.2c 332 (1972). *

The determination of which party
prevailed :s. committed to the discre-
tion of the trial court and is review-
able on appeal only tor abuse. De
Witt v. Liberty Leasing Co., Sup. Ct.
O No. SIS (File No. 163E), 499 P.2d
599 (1972).

Affirmative recovery not determi-
native.—It is not an immutable rule
that the party who obtains an affir-
mative recovery must be considered
the prevailing party. Owen Jones &
Sons v. C.R. Lewis Co., Sun. Ct. On.
No. 795 (File No. 3460), '-49S P.2ci
312 (1972).

Prevailing party noil drii-rmined
by amount of reco*err.—lodgment
was entered for plaintiff end the de
fendant’s counterclaim was dis-
missed. therefore, plaintiff was the

prevailing party within the purview'

ot this section, even though t; did not
reeovet the full measure of the relief
it prayed for Buza v Columbia Lum-
ber Co.. Sup Ct Op No 254 (Fib
No 453/ 395 P.2d 611 <19f.4|

An incidental recovery is not a suf-
ficient recovery to bar a party who
has defended a large claim from
being considered a prevailing party.
Owen Jones A Sons v. C.R. Lewis
Co., Sup Ct. Op. No. 795 (File No.
1460), 498 P.2d 312 (1972).

A here, purl ol the defrndunts are
sliter.--.slul «nd purl ore urxurressful
the con n) bringing the successful
defendants into court should be taxi-d
m.-t/insi plaintth and not ecmnst the
unsuccessful defendants Humphries
v Starns. 12 Alaska 5"5. 8/ F Supp
274 (D. Alas'. 1949).

Apportionment of costs — If the
problem involved > the litigation
one of ceneial inic.rert one! the pre
vailing party is mil wholly without
benefit heruu$v of the instigation cf
the proceedings it nay be propct to
apportion the costs or. an equitable
basi* and each may lit- n,-dr to bee/
his own Kecenck « Hi-mvalcman. '6
Alas) a 333, 343 F. Supp. 633 (D.
Alas. 3956).

Wanei,—Parties to an action may
by stipulation waive then respective
right u costs end attorney's fees
Jont: v. Fulkr-Carvey Corp., Sup
Ct Cp No. 172 (File No. 344). 386
P.2c 538 1963).
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§ 0S.60.010
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Costs in habeas corpus proceedinc
—Where a habeas corpus proceeding
is found to be without merit, the
courts have taxed costs, apparently
on the basis of the necessity and merit
of the proceedings Application of
Sprarher. 17 Alaska 144. 150 F Supp
555 ID. Alas. 1957).

Allowance of attorneys’ fees as
costs.— See Eaker v. Marvel Creek
Mining Co., 5 Alaska 348 1915);
Forno v, Coyle, 75 F.2c 6S2 (9th Cir.
1935); Pilgrim v. Grant, 9 Alaska
437 (393S); Columbia Lumber Co. v,
Agostino. 13 Alaska 34, 184 F.2d 731
(9th Cir. 1950); United States ex rel.
Brady’s Floor Covering v. Breeden,
14 Alaska 214, 110 F. Supp. 713 (D.
Alas. 1953); Jonas v. Bank of Kodiak,
17 Alaska 755, 165 F. Supp. 739 (D.
Alas. 1958); Varnell v. Sw-ires. 261
F.2d S91 (9th Cir. 1958).

Statutory authorization for the al-
lowance of attorney's fees is of rela-
tively ancient origin. McDonough .
Lee, Sup. Ct. Op. No. 378 (File No.
674). 420 P.2d 459 (1956).

The award of attorney's fees as
costs is governed by the Rules of
Civil Procedure. McDonough v. Lee,
Sup. Ct. Op. No. 378 (Fill No. 674),
420 P.2d 459 (1966).

Federal lac governs allowance ol
attorney's (ees in case involving con

slrurlion of federal statute — in
cases involving the construction of
federal statutes tht federal law

rather than the law of the state in

wbich the action is brought governs
wish regard to the allowance of at-
torney's fees. Gilliam v. A. Shytr.an.
Inc., 205 F. Supp. 534" (D. Alas.
3962).

The allowance of attorneys' fees in
diversity cases is governed by state
law. except that the amount there-
of should be governed by the federal
rules of court. Dartzas. Ltd. c. Na-
tional Bank, 222 F. Sunp. 671 (D.
Ajas. 1963).

Liability of slate for costs.—See
Fidaigo Island Packing Co v Phil-
lips, 16 Alaska 621, 147 F. Supp. 883
ID. Alas. 1957); Reynolds v. Wade,
16 Alaska 221, 140 F. Supp. 713 (D.
Alas. 1956).

Allowance of witness fees. — See
Humphries v Starns. 12 Alaska 535.
87 F. Supp. 374 (D. Alas. 1949).

Abuse of discretion.—An abuse of
discretion is established where it ap-
pears that the trial court’s determi-
nation an to attorney's fees was mani-
festly unreasonable. De Witt v. Lib-
erty Leasing Co., Sup. Ct. Op. No.
SIS (File No. 163S), 499 P.2c 599
(1972).

Applied in Brand v. First Fed.
Sav. & Loan Ass'n, Sup. Ct. Op. No.
656 (File Nos. 1119, 1154), 478 P.2d
829 (1970).

Quoted in Albritton v. Estate of
Larson, Sup. Ct. Op. No. 413 (File
No. 793), 428 Pild 379 (1967).

C.J.S. reference. — 20 C.J.S. Casts
8§ 95, 110, 112.

Sec. '09.G0.015. Attorney fees in snail tort actions, (a) In any
action for damages where the amount pleaded is $1,000 or less,
and the plaintiff, when represented by counsel, prevails in the
action, he shall be allowed a reasonable amount to be fixed by the
court as attorney fees for the prosecution of the action as a part
of the costs of the action if the court finds that written demand
for the payment of the claim was made on the defendant. 20 cays
or more hefore the commencement of the action. However, no at-
torney fees shall be allowed to the plaintiff i: the court finds that
the defendant tendered to the plaintiff before the commencement
of the action, an amount not less than the damages awarded to the

plaintiff,

(b) If the- defendant, when represented by counsel, pleads a
counterclaim which does not exceed $1,000, and he prevails in the
action, he shall be allowed a reasonable amount to be fixed by the

233



Effect of amendments. — The 1962
amendment, effective July 1,1962, substi-
tuted "when the victim is a spouse or a
former spouse of the respondent” for

Chapter

Supplement § 09.60.010

‘committed against a spouse, a former
spouse, or" arc added the language
beginning 'or a person w-hc is not a spouse
or former spouse” Lc the eac.

60. Costs.

Sec. (©.60.010. Costs allowed prevailing party.

NOTES TO

The authority to make awards of
attorney fees is derived from this sec-
tion, which is ofrelatively ancient origin,
eating from an Act of Congress of June 6,
1900, 31 Stet. 415-3 8, which was amended
in 1923 by the Territorial Legislature of
Alaska to expressly permit the courts to
impose  reasonable attorney's  fees.
Stepanov v. Gavrilovich, Sup. Cl. Op. No.
1E23 (File No. 2236), 594 P.2d 30 (1979).

P.ule 62(a), which allows for the recovery
of reasonable attorney's fees, is supported
by legislation which specifies that the
supreme court shall determine when attor-
ney’s fees are to be awarded. Thus, the
award of attorney's fees is authorized,
though not mandated, by statute.
Klopfenslein v. Pargeler, 597 F.2d 150
<9tb Cir. 1979).

There is no statute authorizing
awards of attorney's fees in child in
need of aid proceedings, nor has any
rule or order authorizing such an sward
been promulgated. Cooper v. Stale, Sup.
Cl. Op. No. 2453 (File Nos. 4906, 4970),
636 P.2c 174 (1961).

Civil E- 62 established pursuant to
delegation of authority in section. —
Civil R. 82, authorizing awards of attor-
ney's fees to the prevailing party in civil
litigation, apart from eminent domain pro-
ceedings. was established by the supreme
court pursuant to a legislative delegation
ofauthority found in this section. Cnsp v.
Kenai Peninsula Borough School Dist.,
Sup.'Ct. Op No. 1771 (Fib 14a. 2316), 667
P.2d 1166 (1976).

“Prevailing party™.

In accord w-nh original. Set Cooper v,
Carlson, Sup. Ct Op. No 907 (File No,
1769), 613 P.2c 1305 (1973).

A party does not have to prevail on all of
the issues in the cast to be a "prevailing
partv." Mu)vo v. J.C. Pennev Co., Sup Ct
Op No. 903 (File No. 1630), 512 P.26 576
(3973).

A litigant who is successful in defeating
a claim of greet potential liability may be

DECISIONS

the prevailing party even though the other
side is successful in receiving an aSrma-
tive recovery. Cooper v. Carlson. Sup. Ct.

Op. No. 907 (File No. 1769), 511 P.2¢ 1305

(1973).

Where a party prevailed on every Liabil-
ity issue, and w?s unsuccessful only in his
argument that he was entitled to nominal
carnages on his counterclaim, be was the
prevailing party. Cooper v. Carbon, Sup.
Ct. Op No. 907 (File No. 1769), 511 P.2c
1305 (1973).

As a general rule, the "prevailing party"
is considered to bt the party who has suc-
cessfully prosecuted or defended against
the action, the one who is successful on the
"main issue" of the action and in whose
favor the decision or verdict is rendered
and the judgment entered- In n Adoption
of V.M.C., Sup. Ct. Op. No. 1103 (File No.
2107), 52c P.2d 768 0974).

The determination of which party
prevails, etc.

Like the award itself, the actual deter-
mination of who the "prevailing' party it
within the discretion of the trial court. In
re Adoption of V.M.C., Cup. Ct Op. No.
1)03 (File No. 2307), 526 P.2d 768 (3974).

Tne determination of which party is the
prevailing party is vested, in the first
instance, in the trial judge’s discretion and
is review-able on appeal only for abuse.
Stave ex re). Palmer Supply Go.v. Walsh I:
Co., Sup. Ct Op No. 3563 (Fib No. 2616),
575 P.2d 1213 (1976).

Tne prevailing parry in each case
should not automatically be awarded
the full amount of the attorney fees
incurred. Mfclvo v. J.C. Pennev f j., Sup.
Ct Op. No. 90) (File No. J630*1, 512 P.2d
575 (1973).

If a successful litigant were to rtceive
full reimbursement for al) trpenscs
incurred in the case wjth no requirement
of justification and no consideration ofthe
"good faith" nature of the utamcce* sfu)
party's claim or defense, there “rule L~ ft
serious detriment to the judicin' system.

§ 09.60.010
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Maivo v. J.C. Pennev Co.. Sun. Ct. On. No.
901 (File No. 1630)' 512 ?.2d 575 «1573).

Public interest plaintiffs. — The trial
court cay. in its discretion, a-*arc full
attorney's fees to public interest plaintiffs.
Citv of Anchorage v. McCabe. Sup, Ct. On
No. 1490 (File No. 2737'.' 56S P.2c 986
11977).

The basis for awards of attorney's fees to
public interest plaintiffs is to encourage
plaintiffs to raise issues o; public interest
by removing the awesome financial
burden of such asuit. City of Anchorage v.
McCabe, Sup. CI. Op. No. 2490 (Pile No
27371. 566 P.2d 986 (1977)

It is an abuse of discretion to award
attorney” fees against a losing party who
has in gcod faith raised a question of gen-
uine public interest before the courts. City
of Anchorage v. .McCabe. Sup. Ct. Op. No.
1490 (File No. 2737), 565 P.20 SS6 (1977).

Attorney’s fe-es may be awarded
arainst plaintiffs who litigate
good-faith claims. — See Stepanov v.
Gavrilovich, Sup. Ct. Op. No. 1823 (File
No. 3236), 594 P.2d 30 <19791.

Reliance upon invalid  zoning
ordinance. — It would be unfair to impose
attorney’s fees on a party who had relied
on a zoning ordinance which was found to
be invalid. City of Anchorage v. McCabe,
Sup. Cl. Op. No. 1490 IFile No. 2737), 568
P.20 966 (1977).

Use cfin-house counsel.— There is no
express prohibition against awarding
attorney’s fees when a party's active rep-
resentation in litigation is by in-house
counsel rather than by retained counsel.
Greater Anchorage Area Borough v. Sis-
ters of Charity of House of Providence.
Sup. Ct. Op. No. 1550 (File No. 3223), 573
P.2d 862 U97S).

Where teacher's dismissal is
affirmed. — Application of Civ R. S2.
relating to awards of attorney's fees, was
not extended to a’low an award of attor-
ney's fees against a teacher whose
dismissal is afhrmt-d. Cnsp v. Kena;
Peninsula Borouzh School Dist., Sup Ci.
Op. No 1771 (File No. 3318), 557 P.2d
1)68 (197S).

Given a teacher’s statutorily-guaranl -ec
right to contest his dismissal in the courts,
it would be manifestly unreasonable to
penalize the exercise of that right'by
allowing an award of any attorney's fees to
the school district dismissing him. Crisp v.
Keaaj Peninsula Borough School Dist..
Sup. Ct. Op. No. 1771 (File No. 3318), 587
P.2d 1168 1197S".

The award Is discretions-y with the
trial judge ar,c is review-able on appeal

only for abuse. Cooper v. Carlson: Sup. Ct.
Op. No. 907 (File No. 17651511 2.2d 1305
(1973).

The matter of awarding attorney's fees
is committed to the discretion of the trial
court. The supreme court shall interfere
with the exercise of that discretion'only
where it has been abused. Malvo v. J.C.
Penney Co., Sup. Ct. Op. No. 901 (File No.
16301. 512 P.2d 575 (1973).

The award of costs anc fees to the
prevailing party is clearly Within the
broad discretion of the trial court, in re
Adoption ofV.M.O.. Sup. Ct. Op. No. 1103
(File No. 2107), 528 P.2d 786 (19741.

The supreme court has recognized that
the Inal judge has w-jdt discretion in
awarding attorney's fees to a prevailing
partv. Citv of Anchorage v. McCabe, Sup.
Ct. Op. No. 1490 (File No. 2737), 568 P.2d
986 (1977).

Trial judge need not make formal
findings of fact and conclusions oflaw
to justify his decision denying attorney's
fees. An oral explanation on the record is
sufficient. Larrv v. Dupree, Sup. Ct. Oo.
No 1652 (File No. 3714), 580 P.2d 326
11978).

Attorney’s fees not covered by literal
requirements of Civ. R. 79(b). — While
attorney's fees are costs, they are not
covered by the literal requirements of Civ.
R. 79(b), which specifies items allowed as
costs State v. University of Alaska, Sup.
Ct. Op. No. 2303 (File No. 4579), 624 P.2d
607 0981).

Abuse of discretion.

In accord wj;h original. See Malvo v.
J.C. Penney Co., Sup Ct Op. No. 901 (File
No. 1530', 512 P.2d 575 (29731; Cooper V.
Carlson. Sup. Ct. Oo. No. 907 (File No.
1769). 511 P.2d 1305 (1973).

While the supreme crun has made it
dear that the award of attorney’ fees to
the prevailing party is not mandatory, it is
equally clear that the denial of a motion
for such fees may not be arbitrary or capri-
cious or for some improper motive. Cooper
v. Carlson, Sup. Ct. Op. No. 907 (File No
1769), 531 P.2d 1305 (19731

Only upon a clear abuse of discretion can
the supreme court interfere wiih its exer-
cise, such abuse being established only
where it appears that the court’s deter-
mination ii manifestly unreasonable. In re
Adoption ofV.M C,, Sup. Cl. Op. No, 1103
(File No. 2)07), 52S P.20 7S8 0.474).

The supreme court will inte/lt/v on’y
where tht trial court's determination as to
attorney's fees appears to be "manifestly
unreasonable.” City of Anchorage v

.McCabe, Sup Ct Op No. 1490 (File No

2737). 56¢ P 2d 966 (1977).
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tin further sentence fur Ins escape should
have been imposed, arguing:

Defendant is not seeking to have a
separate criminal offense abrogated with
the excuse he was drunk, hut simply
claims that further punishment for symp-
toms inherently related to his disease of
alcoholism was against the policy of this
state as contained in AS -17.37.

(®» Walton's reliance on AS -17.27, the
Uniform Alcoholism and Intoxication Act,
is misplaced, for as we said in Peter r.
Stillc, supra at 1271, that Act “does not
make drunkenness a defense to criminal
liability for non-alcoholic substantive of-
fenses committed by one under the influ-
ence of liquor."9 Walt ,n, in his brief, con-
cedes as much, but '.onetheless argues that
tlhc sentences shov'd not have been consecu-
tive.

171  Given the goals of sentencing, as set
forth earlier in this opinion,10 we believe
that tle use of consecutive sentences is
parlicu arly appropriate in cases such as
this, i. e., where one escapes while incarcer-
ated on another charge. Those goals would
be largely frustrated if no real or effective
additional sanction or detriment flowed
from the conviction for escape." Thus, we
are unable to accept Walton’s argument
that the trial judge was clearly mistaken in
requiring that the sentences be served con-
secutively.

AFFIRMED.

O trrNIIVSIdsNLY)

9. Sec also Alex v, Stale, -18t I’.2d G77 (Alaska
1971); Mclintyre V. State, 279 1*.2d GI5 (Alaska
1963); AS 1i.70.030.
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ANCHORAGE, Alaska, a Municipal
Corporation, Appellant,

V.

David T. McCABK and Janet W.
McCabe, Edward B. Carlstrom,
Appellees.

No. 2727.
Supreme Court of Alaska.
Sept. 9, 1977.

Homeowners appealed from denial by
city council sitting as board of adjustment
of homeowners’challenge to grant to devel-
oper by planning and zoning commission of
special exception from zoning ordinance for
construction of planned unit development.
The Superior Court, Third Judicial District,
Anchorage, Victor D. Carlson, J., held ordi-
nance regulating planned unit develop-
ments to be invalid and awarded attorney
fees and costs to homeowners, and city ap-
pealed. The Supreme Court, Burke, J., held
that: (1) policy of encouraging public inter-
est litigants supported award of attorney
fees to homeowners; (2) city could be as-
sessed for attorney fees; (2) borough was
not indispensable party to action, and bor-
ough’s interests would not be affected by
affirmance of judgment of attorney’ fees
against c.ty; (4) trial court did not abuse its
discretion by charging only city with judg-
ment of attorney fees, and (5) trial court
did not abuse its discretion in awarding full
attorney fees .to homeowners.

Affirmed.

Rabinowitz, J., concurred and filed
opinion in which Erwin, J., joined.

c. J,

Boochevor, dissented and filed

opinion.

. Costs c=«172

Excei lion to rule on allowance of at-
torney fees, that it is abuse of discretion to
award attorney fees against losing party
who has n good faith raised question of

10. See note 5. supra,

Il. See Stale v. Wortham, 537 I>.2d 1117 (Alas-
ka 1975)
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t ile as. Alaska. 56HI*2d 9Ht

genuine public interest I»«foro court, is de-
signed to encourage plaintiffs to bring is-
sues of pulilic interest to courts. Rules of
Civil Procedure, rule 82(a).

2. Costs c=>172

Policy of encouraging public interest
litigants supported aw..rd of attorney fees
to homeowners who successfully challenged
grant to developer by planning and zoning
commission of exception from zoning ordi-
nance for construction of planned unit de-
velopment. Rules of Civil Procedure, rule
82(a).
3. Zoning <"=729

Civ could be assessed for attorney fees
in appeal from denial by city council sitting
as hoard of adjustment of homeowners’
challenge to grant to developer by planning
and zoning commission of special exception
from zoning ordinance for construction of
planned unit development.

4. Zoning <3=743

Although city never objected, during
trial of action brought by homeowners chal-
lenging grant to developer by planning and
zoning commission of exception from zon-
ing ordinance, to homeowners’ failure to
join borough, Supreme Court could in its
discretion for first time on appeal review
question whether boro igh was indispens-
able party to action.

5. Parties <3=18, 29

In determining at trial level whether
party is indispensable, court must balance
danger that judgments will lack finality
against desirability of having some determi-
nation of dispute.

6. Zoning <3=582

Where lower court was able to dispose
in equitable manner of merits of action
brought by homeowners challenging grant
to developer by planning and zoning com-
mission of special exception from zoning
ordinance, without presence of borough,
and there was no possibility that any fur-
ther litigation of matter would ensue, bor-
ough was not indispensable party to action
even though lower court's decision was
based on decision that borough's zoning or-
dinance was invalid.

Krp 51* 3701>.2¢c/-7

7. Apiieal and Error c= 187(3)

In reviewing for first time on appeal
issue of whether parly was indispensable.
Supreme Court must consider additional
factor of whether failure to overturn judg-
ment would substantially prejudice inter-
ests of party who was not named.

8. Zoning 3=749

Interests of borough not named as par-
ly in action by homeowners challenging
grant to developer of special exception from
zoning ordinance would not be affected by
Supreme Court's affirmance of judgment of
attorney's fees against city, where subse-
quent to commencement of litigation bor-
ough and city merged to form municipality.

9. Zoning 0=729

In light of fact that developer was not
only party who stood to profit from superi-
or court’s affirmance of grant of special
exception from zoning ordinance to devel-
oper, in that city council sitting as board of
adjustment had interest in seeing its deci-
sion upheld, and in light of fact that devel-
oper relied, in s eking s|>ecial exception
from zoning ordinance, upon planned unit
development ordinance which was later
found to lie invalid, superior court did not
abuse its discretion by charging only city,
and not developer, with judgment of attor-
ney fees.

10. Costs ®»172

Trial court may, in its discretion, award
full attorney fees to plaintiff who in good
faith raises question of genuine public in-
terest before court. Rules of Civil Proce-
dure, rule 82.

11. Costs <t=172

Trial court did not err in awarding full
attorney fees to homeowners who brought
action to challenge grant to developer by
planning and zoning commission of special
exception from zoning ordinance for con-
struction of planned unit <'velopmenl.

Jerry A. Wertzbaugber, Asst. Municipal
Atly., and Richard Garnett IIl, Municipal
Atty., Anchorage, for appellant.
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Jdoan M. Katz, Anchorage, for appellees

Before HOOCHEVER. C. J., and RAPI-
NGWITZ, CONNOR, ERWIN and BURKE,
JJ.

OPINION

BURKE, Justice.

In this case, the City of Anchorage ap-
peals the superior court's award of $5,151.41
in costs and attorney’s fees to two of the
appellees, David and Janet McCabe.

On January 15, 1975, appellee Edward
Carlstrom petitioner! the G.A.A.B. Planning
and Zoning Commission for a special excep-
tion to the zoning ordinance for construc-
tion of a Planned Unit Development (here-
inafter P.U.D.).1 After holding a public
hearing on the matter, the Planning and
Zoning Commission granted Carlstrom per-
mission to build two eleven-story buildings
at the northwest corner of West 13th Ave-

1. Construction of P.U.D.'s was permitted only
bv special exception to the zoning ordinances.
G.A.A.B. Ordinance § 21.0S.020(B)(57) defined
P.U.D.:

PLANNED UNIT DEVELOPMENT. A group
or combination of certain specified residen-
tial, commercial or Industrial uses developed
as a functional and integral cmt in a district
or districts where some or all of the uses
might not otherwise he permitted. Planned
unit developments arc permitted only by spe-
cial exception.

2. AS 29.33.110 and G.A.A.B. Ordinance § 21,-
05.080(F) established a bifurcated system for
hearing appeals from the Planning and Zoning
Commission. The Borough Assembly was the
board of adjustment for areas outside the city.
Hie Anchorage City Council was the hoard of
adjustment for the area within the former city
boundaries.

3. AS 20.33.130 provides:
Judicial review, (a) The assembly shall pro-
vide by ordinance for appeals from the board
ol adjustment to the superior court.

(h) A municipal officer, a taxpayer, or a
person, jointly or severally aggrieved, may
appeal an actum ol the hoard to the superior
court by filing with the borough clerk within
llie time fixed by ordinance, a notice of ap-
peal specifying grounds. When the notice ol
appeal is filed, the hoard shall at once trans-
mit to the superior court clerk copies of all
the papers constituting the tecord to the
case.

riis PACIFIC REI'OKTER. 2d SERIES

nuo and "I" Street. The- McCabes, home-
owners in the neighborhood of the proposed
I’’U.D., appealed this decision to the An-
chorage City Council, which also sits as the
Board of Adjustment for the City of An-
chorage,2 and this appeal was denied.

The McCabes appealed the City Council’s
decision to the superior court, pursuant to
AS 29.33.130,3 and named the City Council
and Carlstrom as appellees. The McCabes
presented two arguments to the court: (1)
that the City had abused its discretion in
upholding the Planning and Zoning Com-
mission's decision and approving a project
which did not meet the G.A.A.B. ordi-
nance's requirement that P.U.D.’s “enhance
and preserve the value, spirit, character and
integrity of the surrounding areas";4 and
(2) that this G.A.A.B. ordinance regulating
P.U.D.'s was, itself, wunconstitutionally
vague and overbroad and constituted an
invalid delegation of authority. The superi-
or court agreed with this second line of

(¢) An appeal from the board of adjust-
ment stays enforcement proceedings unless
the court issues an enforcement order based
on a certificate of imminent peril to life or
properly made by the board.

(d) The appeal is heard upon the record by
the superior court, and the court may reverse
or affirm, wholly or partly, the decision ap-
pealed from.

(e) Issues in proceedings under this section
have preference over all other civil actions
and proceedings. An appeal lies from the
decision of the superior court as in other civil
cases.

4. G.A.A.B. Ordinance § 2!.05.060(M)(!»(n) pro-
vides:

It t the intent of the Special Exception provi-
sion for a planned unit development to allow
certain specified residential, commercial or
industrial uses, or combinations thereof, to
be developed as a functional and integral unit
in a district or districts where some or nil of
the uses might not otherwise he permitted.
The planned unit development concept pro-
vides a flexibility in the zoning ordinance
which attempts to meet the needs of a grow-
ing urban area by encotuaging n more cre-
ative approach in the development ol land
while at the same time enhancing and prc
serving the value, spirit, character and integ-
rity of surrounding areas which have or are
developing under conventional district regu-
lations.
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reasoning and, holding the P.U.I1). ordinance
to lie invalid, reversed the City Council's
decision. Throughout the proceedings to
superior court, the City's attorney chose not
to brief ami argue the merits of the case;
Carlstrom's attorney did lake an active role
in the case.

As prevailing parties, the McCabes moved
for attorney’s fees in the amount of
$4,612.50, calculated al 92*/« hours al $50 per
hour. In support of ihis request, the
McCabes submitted an affidavit of their
attorney which attested to the amount of
work she had performed on the case. Botli
the City and Carlstrom filed memoranda in
opposition to the award of fees, each party
r guing that it should not be liable for tiny
lees awarded to the McCabes. Carlstrom
and the City also contended that since the
McCabes were litigating a public interest
issue, they were not entitled to an award of
fees at all. The superior court awarded the
full .amount of fees and costs requested by
the McCabes, concluding that the City was
the proper party to be charged.

The City appeals the superior court’s
award of fees on three grounds, contending:

1 That the McCabes tire not entitled to
any attorney's fees, since they were litigat-
ing a public interest issue;

2. That since the City was only a nomi-
nal party in the appeal to the superior court
ttntl had no interest in the outcome of the
case, it should not be liable for any attor-
ney's fees to which the McCabes may be
untitled;

3. That the superior court abused its
discretion in awarding the full amount of
attorney’s fees requested by the McCabes.

S. Rule 82(a), Alaska Rules of Civil Procedure
provides:

) Unless the court, in Its discretion, oth-
erwise directs, the following schedule ol at-
torney's fees will he adhered to In fixing such
fees for the parly recovering any money
judgment therein, a; part of the costs of (In-
action allowed by law:

STANDARD OK REVIEW

Rule 82(a)(1), Alaska Rules of Civil I'rotv
dure, provides that in cases where there i>
no monetary recovery, “attorney's fees for
the prevailing party may be fixed by the
court as a part of the costs of the action, in
its discretion, in a reasonable amount."”
This court has recognized thai the trial
judge has wide discretion in awarding fees
to a prevailing party. As we recently stal-
ed in Alitsktt Placer Company v. Lee, 553
I”’.2d 54 (Alaska 1976):

We will interfere only where the trial
court’s determination as to attorney's
fees appears to be 'manifestly unreason-
able." (footnote omitted) 553 P.2<| at 63

PUBLIC INTEREST NATURE OK
THE CASE

We turn first to the question of whether
the McCabes were entitled to tiny award of
attorney’s fees. Both the City an.l the
McCabes have characterized this case its a
suit involving issues of public interest, the
constitutionality of the P.U.D, ordinance
having been litigated in the superior court.
This court has previously held that "it is an
abuse of discretion to award attorney's fees
against a losing party who has in good faith
raised a question of genuine public interest
before the courts." Gilbert v. Stale, 526
P.2tl 1131, 1136 (Alaska 1974) (emphasis
added). Accord, Girvea v. Kenai Peninsula
Ihrtmph, 536 P.2tl 1221, 1227 (Alaska 1975).
Although in Alaska costs and attorney's
fees are. normally awarded to the prevailing
party,5 the City now argues that if a plain*

ATtOHNKY'S FEES IN AVKKAUK CASKS

Willhiul Non-
Conifilfil Trul Conlrslrii
1M *2,000 25% 20% 13%
Nr-vt *3.000 20% 13% 123%
Nrxi $>,000 13% 12 3% 10%
Ovi'l *10,000 10% 73% 5%

Should no recovery be had, attorney’s fees
for the prevailing parly may be lixui by (lie
court as a part of the costs of the action, in
its discretion, In a reasonable amount.
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tiff duos nut risk living charged attorney's
fees liy virtue of the public interest nature
of the suit, he should not lie aide to benefit
from Rule 82 if he prevails.

The City supports its contention with a
policy argument that to allow a public in-
terest plaintiff to collect attorney's fees will
increase the numlier of public interest suits
and encourage attempted resolution of po-
litical disputes through the judicial process.
The City also contends that plaintiffs in all
civil actions will be motivated to label their
suits as public interest litigation in order to
be assured of compensation in the ease of
victory and immunity in the case of defeat.
We are not persuaded by these arguments,
since they are inconsistent with the policy
considerations behind Gilbert and conflict
with the trend to award attorney's fees to
public interest plaintiffs in the federal
courts.

ID The Gilbert public interest exception
to Rule 82 is designed to encourage plain-
tiffs to bring issues of public interest to the
courts. In holding that as a matter of
sound policy attorney’s fees should not be
assessed against public interest plaintiffs,
we relied in Gilbert on the appellant’s argu-
ment “that awarding fees in this type of
controversy will deter citizens from litigat-
ing questions of general public concern for
fear of incurring the expense of the other
party’s attorney’s fees."6 Adoption of the
City’s contention that public interest plain-
tiffs should not be awarded attorney's fees
would be inconsistent with the above stated

policy.
Altlm gh all jurisdictions other than
Alaska have adopted the "American rule"

(2) In actions where the money judgment

Is not an accurate criteria for determining (lie
fee to he allowed In the prevailing side, the
iimrt shall awanl a fee commensurate with
the amount and value of legal services ren-
dered.

@' The allowance of attorney's fees by the
C ml in conformance with the foregoing
sc.ifdiile is not to be construed as fixing the
fees between attorney and client.

ti. p2 P2d at 1130,

1. Although the United States Supreme Court
recently resisted in Alyeska Pipeline Service v.

JiIS PACIFIC REPORTER, 2d SERIES

that each party to a legal dispute is respon-
sible for his own attorney's fees, regardless
of the ultimate disposition of the suit,
awards of attorney’s fees to public interest
plaintiffs have long been an exception to
that general no-fee rule. The policy behind
the award of attorney’s fees to “private
attorneys general” was first articulated by
the Uniteii Status Supreme Court in New-
man v. Piggie Park Enterprises, Inc., 390
U.S. -100, 88 S.Ct. 964, 19 L.Ed.2d 12G3
(1968). In that case, the court held that a
plaintiff who was successful in bringing a
suit under Title Il of the Civil Rights Act of
1964, which prohibits discrimination in res-
taurants, should ordinarily recover attor-
ney's fees. The basis for this holding was
the same policy articulated by this court in
Gilbert—to encourage plaintiffs to raise is-
sues of public interest by removing the
awesome financial burden of such a suit.
When a plaintiff brings an action under
[Title Il), he cannot recover damages, |If
he obtains an injunction, he does so not
for himself alone but also as a 'private
attorney general’, vindicating a policy
that congress considered of the highest
priority. T successful plaintiffs were
routinely forced to bear their own attor-
ney's fees, few aggrieved parties would
be in a position to advance tile public
interest by invoking the injunctive pow-
ers of the federal courts, (emphasis add-
ed) 390 U.S. til 402, 88 S.Ct. at 966.
(footnote omitted)

Thus, if courts in jurisdictions which do not
ordinarily allow the award of attorney’s
fees to prevailing parties make an excep-
tion for  successful public interest
plaintiffs,7 certainly in a stale where com-

Wiltlerness Soc., 421 U.S. 240. 95 S Cl. 1612. 44
I.F.d.2d 141 (I')7.r9 (lie opportunity to expand
the “private attorney general” doctrine to the
award of fees to all public interest plaintiffs,
the court did not retreat from the policy ii
articulated in Piggie I'.irk. Itullier it concluded
that the "American rule” is grounded in statute
and that the courts may not award counsel fees
unless they determine that Congress so intend-
ed. Since Rule H2 not only specifically autho-
rizes hut requires the award of attorney's fees
to the prevailing party in civil cases, the
Court’s reasoning in Alyeska would not he ap-
plicable to the instant case,
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ponsali m is the rule, the contention that
ptildic i iLorost plaintiffs should lie the only
successful plaintiffs not entitled to attor-
ney's fees has no merit.

With regard to the City’s warning that
all plaintiffs will now he prompted to char-
acterize their cases as public interest litiga-
tion, if the Gilbert case did not cause such
characterization, affirmance of the award
in this case will not do so. Since the award
of fees to the prevailing party is the gener-
al rule, compensation of a public interest
plaintiff will not cause plaintiffs to fabri-
cate public interest issues. If anything
were to motivate a plaintiff to falsely label
the nature of his case, it would be the
impunity assured to public interest plain-
tiffs by Gilbert.  Furthermore, criteria for
determining what constitutes "public inter-
est” litigation have been delineated. In Ln
Ra/a linidn v. Voljie, 57 F.R.D. 91 (N.D.cal.
1972), the court held that an action by pri-
vate citizens to enjoin construction of a
state highway project for failure to comply
with Federal statutes was public interest
litigation because of the presence of three
factors: "(1) the effectuation of strong
public policies; ,2) the fact that numerous
people received benefits from plaintiffs’ liti-
gation success; (3) the fact that only a
private party could have been expected to
bring this action." 57 F.R.D. at 10i; aC-
cord, Nussbaum, Attorneys Fees in Public
Interest Litigation, 48 N.Y.U.L.Rcv. 301,
304-305 (1973).

[2] The policy of encouraging public in-
terest litigants, articulated by the court in
Gilbert, supports an award of attorney’s
fees to the prevailing plaintiffs in this and
all other public interest cases.

AWARD OF FEES AGAINST THE CITY

The City’s next contention in this appeal
is that even if the McCabes were entitled to
an award of attorney's fees, the City was
not the proper party lo be charged with this
award. In this argument, the City has
raised several issues: (a) that it had no
capacity to be charged with fees since it
had insufficient parly status or legal inter-
est in the case; (b) that the Rorough was

an indispensable party to the case and was
the only municipal body capable of being
charged with the fees; and (e) that Carl-
strom should have been charged with the
full amount or at least a portion of the fees.

a. Capacity to lie assessed

[3] In arguing that the City was not the
proper party to be assessed for attorney's
fees, the City first contends that it had no
capacity to be charged with the awards. It
bases its lack of capacity argument on the
contention that it had no legal interest in
the case. First, it claims that it was disin-
terested in the outcome of the case since its
role was that of a "quasi-judicial™ body and
its function was "closely analogous to the
role of the Superior Court in this case." It
thus seems to argue that it never should
have been named as a party in the
McCabe's appeal to the superior court at all.
In support of this argument, the City cites
State v. B<l of Zon. Adjust, of New
Orleans, 197 So,2d GO91 (La.App.1967), in
which plaintiffs, attempting to appeal the
Board of Adjustment's decision Lo grant a
variance, named only the Board and City as
defendants. The trial meourt's decision to
dismiss the case for failure to join the own-
ers of the lots in question was based on the
Board’s quasi-judicial status and its result-
ant lack of capacity lo be sued.

The Board is a quasi-judicial body and

can have no legal interest in the outcome

of the case. [t can neither sue nor be
sued nor can it appeal from a Court's
reversal of its decision for the reason that
it has no legal interest in the outcome of
the Court's review thereof. 197 so.2d at
694 (emphasis added)

However, in this jurisdiction, the Board
of Adjustment has in the past been afford-
ed full party status in appeals of its deci-
sions. When, in Munroe v. City Council for
City of Anchorage, 545 p.2d 105, reli'g
granted ami opinion mollified, 547 ~2d 839
(Alaska 1970), builders appealed the Board
of Adjus! meat's decision lo deny a special
exception to the zoning ordinance for con
slruction of a P.U.D., the superior court
upheld the Board's decision, awarding it
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$1,5(10 in attorney's fees. If the Cily Coun-
cil could qualify as llic prevailing party
entitled lo attorney’ fees in that ease, it
was capable of full party status in tbis case.

Furthermore, the City failed to object to
its capacity to lie sued in this action. Rule
9(a) of the Alaska Rules of Civil Procedure
provides in part:

When a parly desires to raise an issue as

to the legal existence of any party or the

capacity of any party to sue or be sued or
the authority of a party to sue or be sued
in a representative capacity, he shall do
so by specific negative averment, which
shall include such supporting particulars
as are peculiarly within the pleader's
knowledge.
Wec recently relied on this provision in hold-
ing that "failure to raise the issue of capaci-
ty to sue results in waiver of the defense.”
King v. Petroleum Services Corporation,
530 P.2d 110, 118 (Alaska 1975). The fail-
ure to raise the issue of lack of capacity to
bo sued has the same waiver effect, and the
City has (bus waived this defense.

b. Failure to join the Borough

[4] The City next armies that since the

superior court's decision the merits of
the case turned entirely on the invalidity of
the G.A.A.B. ordinance and not on an abuse
of discretion by the City Board of Adjust-
ment, the Borough was an indispensable
party to the case. Although the City never
objected during trial to the plaintiff's fail-
ure lo join the Borough, this court may, in
its discretion, review this issue for the first
time on appeal. Padgett v. Theus, 484 P.2d
097, 700 (Alaska 1971).

15,0] We have defined an indispensable
party as "one whose interest in the contro-
versy before the court is such that the court
cannot render an equitable judgment with-
out having jurisdiction over such parly."”
State, Department of Highways v. Crosby,
410 P.2d 724, 725 (Alaska 1900). In deter-
mining at tiie trial level whether a parly is
indispensable, the court must balance the
danger that judgments will lack finality
against the desirability of having some de-
termination of a dispute. Since the lower
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court was able lo dispose of the merits of
Ibis case in an equitable manner, without
the presence of the Borough, and there is
no possibility that any further litigation of
the matter will ensue, the Borough was not
an indispensable party under Crosby stan-
dards.

[7,8) Even if at the trial level the Bor-
ough could have qualified as an indispens-
able party to the action, in reviewing the
issue for the first time, we must consider
the additional factor of whether failure to
overturn the judgment will substantially
prejudice the interest of the party who was
not named. Padgett v. Theus, 184 P.2d at
702. In this case, the G.A.A.B.'s interests
will not be affected by this court’s affirm-
ance of the judgment of attorney’s fees
against the City, since subsequent to he
commencement of this litigation, the G.A.
A.B. and the City of Anchorage merged to
form the present Municipality of Anchor

age.

c. Carlstrom's liability for fees

[9] The City also argues that appellee
Carlstrom was the real party at interest in
this case and should have been liable for all
or at least a portion of the fees. In support
of this contention, the City cites First Na-
tional Hank of Alaska v. Fnxler, 537 P.2d
517 (Alaska 1975), in which wc upheld an
award of attorney’s fees against a party not
named in the suit. In that case, the trial
court perceived the bank as the “true prose-
cutor of the atlion—in effect the real plain-
tiff," and awarded fees against it on the
grounds that "[o]f the parties ap|>earing,
only the bank stood to profit by a judgment
in favor of the named plaintiff." hi. 537
P.2d at 525. The nominal plaintiff, a trus-
tee, was not charged with any portion of
the fees awarded since it was not the real
party at interest. In the instant case, how-
ever, Carlstrom was not the only party who
stood to profit from the superior court's
affirmance of the grant of a special excep-
tion; the Board of Adjustment had an in-
terest in seeing its decision upheld—that of
protecting the public interest in having zon-
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ing ordinances enforced—and was therefore
more than a nominal party to the action.*

The superior court's exclusion of Carl-
siroin from any obligation to pay attorney's
fees appears to have been based in pari on
this courtV. decision in Girves v. Kami Pe-
ninsula Borough. 53d P.2<l 1221 (Alaska
1975). In that case we held that it was
unfair to impose attorney's fees on a plain-
tiff who had relied upon an attorney gener-
al’s opinion which was held to be invalid.
If. the case before us now, Carlstrom relied
on a P.U.D. ordinance which was found to
be invalid, and to assess him for fees would
also be unfair. In light of the Girves case,
it is clear that the superior court did not
abuse its discretion by charging only the
City with the judgment of fees.

AWARD OF FULL AMOUNT OF
FEES INCURRED

At the lime that the superior court over-
turned the Board of Adjustment’ decision,
the McCabes moved for attorney's fees in
the amount of $4,612.50. This requested
amount was calculated at 92/« hours at $50
per hour and, according to the attorney’s
accompanying affidavit, rep seated com-
pensation for the total amount of work she
performed in the case. Judge Carlson
granted the entire amount requested.

The City argues that if the McCabes were
to lie compensated at all, they should only
have been partially compensated. The
McCabes respond by citing Palfy v, llice,
473 1’.2d 606 (Alaska 1970, for the proposi-
tion that the court may reasonably award
attorney’s fees which are commensurate
with Lhe actual amount of legal work per-
formed by the attorney in the case. This
interpretation of Palfy is presumably based
on our consideration of the amount of legal
work involved in that case in deciding that
the award of attorney’s fees was too low.

H See Hoard of Adjustment of City of Fort
Worth v. Stovall, 147 Tex. 30(1. 210 S.vV.2d 171
(Tex. KMI)) in wliigli lhe court, quoting Irom
Rommcll v. Walsh, 127 Conn. 155 15 A.2d 6
(Conn.1940), staled:

(T]he function of protecting and advancing
the public interest in establishing and main-
taining a proper and adequate coning system

CMX ("M Hxfi

However, ii is unconvincing in light of this
court's recent decisions in Malvo t. Penney,
512 1*21 575 (Alaska 1973) and ('onhnenlal
Insurance I ninpany v United Stairs Fideli-
ty timl Guaranty Company, 552 P.2d 1122
(Alaska 1976).

(20, 111 In Malvo, we held that the trial
court abused its discretion by automatically
awarding the full amount of attorney's fees
incurred by the prevailing party. This
holding was based on the underlying pur-
pose of Rule 82 "to partially compensate a
prevailing party for the costs and fees in-
curred where such compensation is justified
and not to penalize a party for litigating a
[claim in] good faith.” 512 P.2d at 588. In
Continental, we extended the Malvo partial
compensation rule to cases in which the
award of full fees was not automatic but
instead was made after the trial judge con-
sidered the progress of the case. We held
in Continental that since the losing party's
claims were not "frivolous, vexatious, or
devoid of good faith” and did not "in any
way unreasonably [prolong] the litigation,"
the award of full attorney’s fees must be
set aside.5 In the instant c;ise, the City was
litigating a good faith claim in attempting
to uphold the G A.A.B. ordinance regulating
F.U.D.s, and, were it not for the public
interest nature of this case, an award of
full attorney’s fees would ordinarily be set
aside under the reasoning of Continental.
We find, however, that requiring a court to
award an amount less than that which con-
stitutes full compensation is contrary to the
rationale of decisions in Gilbert v. State,
su[>ra, and Girves v. Kenai Peninsula Bor-
ough, supra. In those cases, we held that
since it was not the purpose of Rule 82 to
penalize plaintiffs who in good faith l:t>jate
important public questions, such plaintiffs,
even if unsuccessful, should not be charged
with attorney’s fees. It ‘allows that the

is entrusted to certain hoards, who, in that
respect, exercise a large discretion

[(Decuosc of the function they perform they
should represent the public interests entrust-
ed to them in appeals taken from their deci-
sions. 216 S.W,2d at 174.

9. 552 I'.2d at 1129
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successful public interest plaintiff, acting as
a "private attorney general,” should not lie
penalized bv Rule 82 by failing lo receive
foil compensation for the costs of litigating
issues of public importance. We hold,
therefore, that the trial court may, in its
discretion, award full attorney's fees to
public interest plaintiffs. The award of full
attorney’s fees against lhe City is thus AF-
FIRMED.

RABINOWIT2, Justice, with whom ER-
WIN, Justice, joins concurring.

While 1agree with the court’s disposition
of this matter, | disagree with the court’s
treatment of the "capacity to he assessed"
issue. The majority reasons that since the
Board of Adjustment was accorded full par-
ly status in Munroe v. City Council for City
of Anchorage, 515 P.2d 135, reh'g granted
and opinion modified, 547 P.2d 839 (Alaska
1976), it is capable of foil party status in
Lhe instant case and has the capacity lo be
assessed attorney's fees. | think it is neces-
sary to examine those factors which set a
zoning hoard apart from other quasi-judi-
cial administrative hoards and thus compel
the decision that the zoning board in the
case at bar should be assessed attorney's
fees,

Many quasi-judicial administrative
boards, such as the Workmen's Compensa-
tion Board, are charged with adjudicating
the rights of individual parties according lo
the terms of administrative law. However,
the zoning board’s duties go far beyond
determining the relative rights of the par-

I. In explaining the difference between the dis-
cretion exercised by an administrative agency
in promulgating rules and adjudicating rights,
une commentator has noted that when an agen-
cy is adjudicating rights, lhe discretionary pow-
er is more subtle.

|Algcncios engaged in adjudication may he
enabled to exercise their discretionary pow-
ers to reach results which go far beyond, and
which may even lie quite at odds with the
underlying legislative pu pose. It is not
meant to imply that agencies always stretch
the legislative fabric. However, the freedom
lo exercise discretion ill deciding individual
cases on a basis of ad hoc adjudication may

tics in quasi-judicial proceedings; lhe zon-
ing hoard is granted a large degree of dis-
cretion to be exercised in the p.dflic inter-
est. That discretion is particularly obvious
in cases sueh as the one al bar where a
party is seeking a variance or special excep-
tion to a zoning ordinance.l The exercise of
the zoning hoard's discretionary authority
may seemingly involve only a few individu-
als, but the impact of its decision may he
felt by the entire community. In explain-
ing its decision that the zoning hoard in-
volved had sufficient party status to main-
tain an appeal from a lower court reversal
of its decision, the Connecticut Supreme
Court stated;

In some appeals from administrative
hoards the question at issue is of conse-
quence only to certain parties who will be
directly affected, as, for example, where
the public utilities commission is called
upon to apportion Itetween a municipality
and a railway company the cost of the
construction of a highway bridge over a
railway track. . . ‘'n other cases,
however, there is a definite public inter-
est to be protected. This is true, fur
instance, of many orders of the public
utilities commission, and is particularly
true with respect to zoning regulations.

While [zoning] hoards have or-
dinarily no corporate existence its such
hut art: merely agencies of the municipal-
ity, and while they have no direct interest
in this litigation, it would he a logical
cjnclusion that liecau.se ol the function
they perform they should represent the
public interest entrusted to them in np-

cnahlc (hem at times to r’ad new and tinait-

(icipated meanings into legislative language,

when the agency heads feel that the accom-

plishment of their broad social purposes will
lie furthered ‘.hereby.
I. K Cooper, State Administrative l,aw I.'t
(1965).

The potential tor variance from the stated
purpose is even greater m situations like the
one at bar where a hoard is being requested lo
grant special exceptions to particular parties.
In such circumstances it is appropriate to grant
the hoard full party status and, when its deci-
sion is not upheld, to grant an award of attor-
ney's fees against it.
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peals taken from their decisions.2 (cita-

tion omitted/
Representing the public interest in appeals
from its decisions may often imply justify-
ing its decision. Because of the extent of
its discretion, the zoning beard has a far
greater interest in attempting to uphold its
decision than does a quasi-judicial adminis-
trative body like the Workmen's Compensa-
tion Board and thus should lie granted full
parly status. Given these factors, | con-
clude that it is appropriate for the zoning
board to be accorded full party status and
assessed attorney's fees in the instant case.

BOOCHEVER, Chief Justice, dissenting.

I do not believe that attorney's fees
should have been awarded against the City
in this matter. When a city or administra-
tive body actively participates in an ap|>eal
from its decision, it should he regarded as a
party for the purpose of awarding fees.
Where, however, it is a mere nom'nal par-
ticipant, attorney’s fees should not he
awn, Jed either for or against it.1

At the outset, the City of Anchorage
heard the aj>K»! from the Planning and
Zoning Commissio ¢ in a quasi-judicial ca-
pacity. On the subsequent appeal to the
superior court, if was properly named as a
party. If it had deemed that the public
interest required it to advocate a particular
position, the City could have actively partic-
ipated in the appeal,1 Here, however, the
City apparently decided that there were no
significant municipal interests justifying
opposition to the appeal. The only party
who actively disputed the contentions raised
by tin McCabes was Mr. Carlstrom, who
was primarily interested in the construction

2. Hnnuncll v, Walsh, 127 Conn 10. 15 A 21 (i, it
(MHO). Accord, Zimmerman v. Kramer, 2!)
Misc.2d 113, 217 N Y.521 438 (Sup.Ct.IDOI);
Hoard ol’ Adjustment v. Stovall, 147 Tex 300,
210S.W.2.1 171 (11)45). See generally Simpson
v, Kennedy. 327 A.2d 7(i3 (Del Super. 11)74);
lloyd & Usher transport v. Southern lank
| ines. Inc., 320 SAV 2d 120 (Ky.1050).

For example, it is customary not to assess
lees against lhe Alaska Workmen's Compensa-
tion Hoard when It does not actively participate
itt appeals from its awards although it L named
as , p.ttiy. See, e. g, Alaska Workmen's Cum-

of the planned unit development. Under
these circumstances, he was the one who
lost on the appeal; and, in my opinion, the
costs and attorney’s fees should have ac-
cordingly been awarded against him rather
than the City.

| also differ from the majority in regard
to the court's role in public interest litiga-
tion. The opinion seems to take the jiosi-
tion that such litigation should be actively
encouraged. In my view, our function is
not to encourage litigation of any sort. On
the other hand, | believe that we should
strive to prevent our courts from becoming
inaccessible, as a practical matter, to those
who seek to vindicate rights shared by the
public. ~This concern is similar to that
evinced by the Supreme Ccurt in Newman
c¢. P/ggio Park Enterprises, Inc., 390 U.S.
400, 81 S.Ct. 0(54, 10 L.Ed.2d 1263 (1908).
The Court noted that few parties would he
in a |[M)silion to advance the public interest
if successful plaintiffs were routinely
forced to hear their own attorney's fees.
For similar reasons, | agree that in appro-
priate cases, it is proper to deny an award
of fees against an unsuccessful plaintiff.3
Moreover, where a sufficient public interest
is involved, it may he appropriate to award
full attorney's fees to a successful plaintiff
to the extent that they are reasonable.

In any "public interest" litigation, the
plaintiff must also have some direct and
immediate inter.'0' J Moreover, in most liti-
gation, a party can usually contend that his
position represents some public interest.
For example, a plaintiff in an automobile
collision case cs.. say that he is promoting
the public interest in preventing negligent
driving. Although sjHicific standards for

pensation Hoard v. Marsh, 550 P.2.1 805 (Alas-
ka 1970); Vetter v. Alaska Workmen's Cor.-
pensation Hom'd, 524 1‘.2il 204 (Al-.-ka 1974).

2. <. Monroe v. City Connell lor the City ol
Anchorage, 545 1*21 105, opn on reheartnp,
547 1Y2.1 839 (Alaska 1970),

3. See Glllicit v. State, 520 1*2d 11 Il (Alaska
1974),

4. Sierra Chib v. Morton, 405 U.S. 727. 732 30,
92 S.Ct. 1301, 31 t..E<l.2d 030. 041 42 (1972),
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determining whether the re«liiisiLo public
interest exists have not been articulated, a
few general principles do emerge from
those cases where the issue has lieen raised.

Where the sums at stake in the contro-
versy are sufficiently large to prompt suit
regardless of the public interest, an award
of attorney's fees against the losing party
has been found reasonable. In such cases,
the concern that fear of expenses will sig-
nificantly deter citizens .'rom litigating
questions of general interest to the commu-
nity is inapplicable. Mabil Oil Co . V.
Local Boundary Comm., 518 P.2d 92, 109
(Alaska 197-1). Similarly, questions which
primarily affect the rights of the parties
before the court lack the requisite public
character lo prohibit an award, even if
some public or constitutional issues are in-
volved. -Munrac v. City Council for the City
of Anchorugc, Supra (challenge to denial of
application for special exception to applica-
ble zoning ordinances); Kelly Supply Co,,
Inc. v. City of Anchorage, 516 P.2d 1208,
1211 (Alaska 1972) (challenge to refusal lo
permit nonconforming use).

In each case, the court must weigh the
private motivation for the lawsuit against
the extent of the public interest involved.
Here, as owners nf property adjoining the
proposed development, the McCabes bad a
significant personal interest. While their
interest was doubtlessly shared by others in
the neighlmrhood, and to some extent gen-
erally by others in Anchorage, it hardly
manifests the same degree of public impor-
tance as the residency requirement for can-
didates for political office,5 prohibiting ra-
cial discrimination in restaurants * or en-
forcing compliance with federal statutes in
construction of highways.7 \s in MUNIOC v.
City Council for the City of anchomgc, the
private property interests of the McCabes
appear tlx; paramount motivation for the
lawsuit, while the public interest seems of
somewhat marginal significance. Accord-
ingly, 1 would remand for a mloterminn-

5. Gilbert, supra.

(.. Newman v. Plppie Purk Enterprises, Inc., su-
pra.
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Lion of reasonable attorney's fees sufficient
to partially compensate plaintiff.'l
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STATE of Alaska, DEPARTMENT OF
COMMERCE, Appellee.

STATE of Alaska, DEPARTMENT OF
COMMERCE, Cross-Appellant,
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Richard J. IIEKSCHER, Cross-Ap|>cllee.
Nos. 2927, 2967.

Supreme Court of Alaska.

Sept. 9, 1977.

The Superior Court, Third Judicial Dis-
trict, Anchorage, Klixrn II. Lewis, J., af-
firmed decision of Board of Fish and Came
revoking hunter’s license as a guide for
violation of fish and game regulations. The
Supreme Court, Dimond, J. pro tom., held
that: (1) authority was vested in Board to
revoke hunter's guide license for violations
of regulations relating to transferring a
Irear from an unregistered camp ami trans-
porting a bear hide without a skull; (2)
proprietary interest of hunter in his guide
license was of sufficient importance lo war-
rant protection under constitutional re-
quirements relating to due process; (2) pro-
hibited conduct was sufficiently set forth
and determined according to objective stan-
dards where it was clearly alleged in accu-

7. La Raya Unlda v. Volpe, 57 F.R.D. 8M (N.I).
Cat. 1972).

H.  Malvo v. J. C. Penney Co., Inc., 512 |'.2d 575
(Alaska 197.1),
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