


LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  M a r c h  9, 1983

S U B J E C T :  A s s i g n m e n t  of  j u d g e s
(SB 159)

TO: S e n a t o r  B i l l  Ra y

F R O M :  K e i t h  B. L e v y
L e g i s l a t i v e  C o u n s e l

U n d e r  SB 159, A S  2 2 . 1 5 . 1 9 0 ( c )  w o u l d  l i m i t  a s s i g n m e n t  of 
d i s t r i c t  j u d g e s  to a p e r i o d  o f 90 d a y s  u n l e s s  th e j u d g e  
c o n s e n t s .  U p o n  r e f l e c t i o n ,  I b e l i e v e  t h a t  t h i s  p r o v i s i o n  
m a y  b e  u n c o n s t i t u t i o n a l . A r t i c l e  IV, s e c t i o n  16 of the 
s t a t e  c o n s t i t u t i o n  p r o v i d e s ,  in part,

T h e  c h i e f  j u s t i c e  of the  s u p r e m e  c o u r t  s h a l l  be the 
a d m i n i s t r a t i v e  h e a d  of a l l  c o u r t s .  He m a y  a s s i g n  
j u d g e s  1 r o m  o n e  c o u r t  or d i v i s i o n  t h e r e o f  to a n o t h e r  
for t e m p o r a r y  s e r vi ce .

In e f f e c t ,  th e c o n s t i t u t i o n  g i v e s  t h e  p o w e r  to a s s i g n  j u d g e s  
to th e c h i e f  j u s t i c e  of  th e S u p r e m e  C o u r t ,  w h i c h  the c h i e f  
j u s t i c e  m a y  p r e s u m a b l y  d e l e g a t e  to t h e  p r e s i d i n g  j u d g e  in 
e a c h  j u d i c i a l  d i s t r i c t .  H o w e v e r ,  s i n c e  t h a t  p o w e r  is 
e x p r e s s l y  g r a n t e d  to t h e  S u p r e m e  C o u r t  a n d t h e  d o c t r i n e  of 
s e p a r a t i o n  o f  p o w e r s  is r e c o g n i z e d  in t h e  s t a t e  c o n s t i­
tut i o n ,  it is p r o b a b l y  u n c o n s t i t u t i o n a l  for t h e  l e g i s l a t u r e  
to a s s u m e  t h a t  po we r.

S u b s e c t i o n s  ( a ) , ( b ) , an d (d) p r o b a b l y  d o  n o t  p r e s e n t  this
c o n s t i t u t i o n a l  p r o b l e m  s i n ce  t h e y  m e r e l y  d e f i n e  the c o u r t ' s  
a b i l i t y  to a s s i g n  j u d g e s  r a t h e r  t h a n  l i m i t i n g  it as s u b­
s e c t i o n  (c) does.

If I m a y  b e  of  f u r t h e r  a s s i s t a n c e ,  p l e a s e  a d vi se .

K B L : l j b  
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A p ri l 25, 1983

S e n a t o r  Bi l l Ray 
S t a t e  C a p i t o l  
P o u c h  V
J u n e a u ,  A l a s k a  99811

Re: C S S B  159 ( R e a s s i g n m e n t  of J u d g e s  w i t h o u t  their
p e r m i s s i o n ) .

D e a r  Bill:

T o  c l a r i f y  any m i s c o n c e p t i o n s  w h e r e  I'm co m in g  
from, let me e x p l a i n  my t hou ght s r e g a r d i n g  the a b o v e  Bill, 
and r e f e r e n c e  a p p l i c a b l e  law that b ea rs  on the s u b j e c t  —
and r e f u t e  somv_ of the a r g u m e n t s  I u n d e r s t a n d  w e r e  made  
b e f o r e  the S e n a t e  J u d i c i a r y  Co mm i t t e e .

I s u p p o r t  this Bill because:

(1) It will  put D i s t r i c t  C o u r t  jud ge s in the same 
c a t e g o r y  as S u p e r i o r  C o u r t  J u d g e s  i ns ofa r as judge a s s i g n m e n t  
is c o n c e r n e d .  A.S. 2 2 . 1 0 . 1 4 0  re ads  as follows:

2 2 . 1 0 . 1 4 0 .  C hi ef  ju st ic e may  a s s i g n  
s u p e r i o r  court judges. Th e  chief 
j u s t i c e  ma y  \ssign a s u p e r i o r  c o u r t 
j u d g e  for t e m p o r a r y  d u t y  from  time to 
time  not to ex c e e d  90 d a y s  a n n u a l l y  
a n y w h e r e  in the s t a t e  e x c e p t  to pe r m i t  
c o m p l e t i o n  of h e a r i n g s  in Dr ogr es s.  A 
j u d g e  ma y  be t e m p o r ar i l y  a s s i g n e d  for ~  
l o n g e r  and a d d i t i o n a l  p e r i o d s  wi th  the 
c o n s e n t  of that judge.

T h e  u n d e r l i n i n g  p o r t i o n s  m ak es  my c o m m e n t  
s e l f - e v i d e n t .  At p r e s e n t  this law on ly  a p p l i e s  to S u p e r i o r  
C o u r t  J u d g e s .  It is e q u a l l y  a p p r o p r i a t e  that D i s t r i c t  J u d g e s
not be a s s i g n e d  for o t h e r  than t e m p o r a r y  a s s i g n m e n t  w i t h o u t  
t h e i r  c o n s e n t ,  and the L e g i s l a t u r e  can so d e cr ee .
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(2) P a s s a g e  of the Bil l wi ll  m a n i f e s t  that if the 
p r e e m p t i o n  r i g h t s  a g a i n s t  judges are to be c o n t i n u e d  (and I 
d o n ' t  se e  m u c h  c h a n c e  that they wi ll  be r e p e a l e d ) ,  then 
d e f e n s e  a t t o r n e y s  are not to ha v e a w e a p o n  a g a i n s t  ju d ge s 
su c h as is b e i n g  i mp os ed  a g a i n s t  J u d g e  H o r n a d a y  in Homer. In 
o t h e r  wo rds , if the p r e e m p t  is used to su c h an e x t e n t  by 
th ese a t t o r n e y s  that a p r e s i d i n g  j u dg e feels a d m i n i s t r a t i v e l y  
he has to r e m o v e  a judge to a n o t h e r  area, then these 
a t t o r n e y s  are a t hr e a t  to an i n d e p e n d e n t  j u d i c i a r y .  Thi s 
Bill wi ll  m a k e  it c l e a r  the s y s t e m  wi ll  not a l l o w  J u d g e s  to 
be t h r e a t e n e d  by the p r e - e m p t  tactic. C e r t a i n l y ,  S u p e r i o r  
C o u r t  J u d g e s  are not so t hr ea ten ed.

(3) It wi ll  s olv e a l a w s u i t  p r o c e e d i n g ,  thus 
c l a r i f y  the e x i s t i n g  law and save the S t a t e  c o n s i d e r a b l e  
e x p e n s e  to l i t i g a t e  the ab ov e issues.

As to the a p p l i c a b l e  law: It's a l m o s t
s e l f - e x p l a n a t o r y .

T h e  o n l y  d i r e c t  a p p l i c a b l e  S t a t e  C o n s t i t u t i o n a l  
p r o v i s i o n  is A r t i c l e  IV 516 and it reads:

§16 C o u r t  A d m i n i s t r a t i o n .  T h e  C h i e f  J u s t i c e  of 
the S u p r e m e  C our t shall be a d m i n i s t r a t i v e  head of 
all courts. He m ay a s s i g n  j u d g e s  fr o m on e  c o ur t or 
d i v ision there of to a n o t h e r  for t e m p o r a r y  
s e r v i c e . * * * ( E m p h a s i s  added).

T h a t  the L e g i s l a t u r e  has i n v o l v e d  itself in 
a s s i g n i n g  S u p e r i o r  C o u r t  Jud ges , and D i s t r i c t  J u d g e s  and 
M a g i s t r a t e s  is a p p a r e n t  from the S t a t u t e  r e f e r r e d  to a b ov e  
(A.S. 2 2 . 1 0 . 1 4 0 )  and A.S. 2 2 . 1 5 . 1 9 0  (See co p y a t t a c h e d ) ,  the 
o n l y  p r o b l e m  is t h ey 'r e treated d i f f e r e n t l y .

Th us , the S t a t e  C o n s t i t u t i o n  s ay s the iudges may 
o n l y  be a s s i g n e d  to a n o t h e r  C o ur t or " d i v i s i o n "  >n a 
t e m p o r a r y  basis. The S t a t u t e s  as i n t e r p r e t e d  by the local 
p r e s i d i n g  judge r e s t r i c t s  S u p e r i o r  C o u r t  J u d g e s  t-* t e m p o r a r y  
a s s i g n m e n t s ,  but al l o w s  D i s t r i c t  J u d g e s  to be r e a s s i g n e d  
p e r m a n e n t l y .  It is a pre ce d en t,  b e c a u s e  it has never been 
d o n e  b e f o r e  in Alaska. And it is p l a y i n q  h a v o c  with the man 
(Judge H o r n a d a y )  and his family, four c h i l d r e n  and a wife.
T h e  y o u n g s t e r s  have  to be pu lle d out  of s ch ool , the family 
h o m e  has to be sold, etc.



If y o u  h a v e  any  f u r t h e r  q u e s t i o n s  a b ou t any of the 
above, p l e a s e  do  not h e s i t a t e  to c o n t a c t  me.

V e r y  truly yours,

CAM A RO T,  S A N D B E R G  & H U N T E R

/ /  C/
By - g-V- f / / >_______



Sec. 22 .15 .lift). Assignment of district judges and magistrates. 
Each d i s t r i c t  tudge a n d  e a c h  m a g i s t r a t e  s h a i l  h o l d  c o u r t  at  ' i t ch  times 
and places a» a r e  a s s i g n e d  In t h e  p r e s i d i n g  nidge at' t he  s u p e r i o r  court 
of the district The p r e s i d i n g  n i dge  :n an\ n i d ic i a i  d i s t r i c t  m a v  a s s i gn  
any d i s t r i c t  judge nr  M a g i s t r a t e  w i t h in  t h e  d i s t r i c t  to s e r v e  temporarily
in any other judicial districts Rules and procedures for temporary 
assignment including the emergence situation where a superior court 
judge is not readiiv available to assign a district judge or magistrate 
shall be as prescribed by the supreme court ; I 1 .. n 1M  SLA 1959. am 
* 3 ch 21 SLA 19HH-

E d ito r 's  n o te s  i - section * .i-  w en  AS ’ " i l  c and  .■ 4 c h a p te r  s '
red ra lled  In :r>  rev iser >i M.V.ulr' t 'I .A  I - ' ,  
rem ove p e r.e r .a . or .u n - in coni’orrrc.n

N O T E S TO D E C IS IO N S

S ta te d  in The si .re v S ta te  Sup t t  '.OS5 , c r: t r t . e d  J« i I S 951 '6  S Ct
Op Nn 10.5 F a e  N. 550 407 P id  l ' J  t ” o L Kj  . J  547 Iso fv
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