


LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM March 9, 1983
SUBJECT: Assignment of judges
(SB 159)
TO: Senator Bill Ray
FROM: Keith B. Levy

Legislative Counsel

Under SB 159, AS 22.15.190(c) would Ilimit assignment of
district judges to a period of 90 days unless the judge
consents. Upon reflection, | believe that this provision
may be unconstitutional. Article 1V, section 16 of the
state constitution provides, 1in part,

The chief justice of the supreme court shall be the
administrative head of all courts. He may assign
judges 1lrom one court or division thereof to another
for temporary service.

In effect, the constitution gives the power to assign judges
to the chief justice of the Supreme Court, which the chief
justice may presumably delegate to the presiding judge 1in
each judicial district. However, since that power 1is
expressly granted to the Supreme Court and the doctrine of
separation of powers 1is recognized in the state consti—
tution, it is probably unconstitutional for the legislature
to assume that power.

Subsections (a), (b), and (d) probably do not present this
constitutional problem since they merely define the court®s
ability to assign judges rather than limiting it as sub-—
section (c¢) does.

If 1 may be of further assistance, please advise.
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April 25, 1983

Senator Bill Ray
State Capitol

Pouch V

Juneau, Alaska 99811

Re: CSSB 159 (Reassignment of Judges without their
permission).

Dear Bill:

To clarify any misconceptions where 1"m coming
from, let me explain my thoughts regarding the above Bill,
and reference applicable law that bears on the subject -
and refute somv_ of the arguments |1 understand were made
before the Senate Judiciary Committee.

I support this Bill because:

D) It will put District Court judges in the
category as Superior Court Judges insofar as judge assignment
is concerned. A.S. 22.10.140 reads as follows:

22.10.140. Chief justice may assign
superior court judges. The chief
justice may \ssign a superior court
judge for temporary duty from time to
time not to exceed 90 days annually
anywhere 1in the state except to permit
completion of hearings 1in Drogress. A
judge may be temporarily assigned for~
longer and additional periods with the
consent of that judge.

The underlining portions makes my comment
self-evident. At present this law only applies to Superior
Court Judges. It is equally appropriate that District Judges
not be assigned for other than temporary assignment without
their consent, and the Legislature can so decree.

area COOE 9C?
k" STREET 276*6363

same



‘ffatnan-A N (tnc/Zn/y &

2 Passage of the Bill will manifest that if the
preemption rights against judges are to be continued (and 1
don"t see much chance that they will be repealed), then
defense attorneys are not to have a weapon against judges
such as is being imposed against Judge Hornaday in Homer. In
other words, 1if the preempt is used to such an extent by
these attorneys that a presiding judge feels administratively
he has to remove a judge to another area, then these
attorneys are a threat to an independent judiciary. This
Bill will make it clear the system will not allow Judges to
be threatened by the pre-empt tactic. Certainly, Superior
Court Judges are not so threatened.

3) It will solve a lawsuit proceeding, thus
clarify the existing law and save the State considerable
expense to litigate the above issues.

As to the applicable law: It"s almost
self-explanatory.

The only direct applicable State Constitutional
provision 1is Article 1V 516 and it reads:

816 Court Administration. The Chief Justice of
the Supreme Court shall be administrative head of
all courts. He may assign judges from one court or
division thereof to another for temporary
service.***(Emphasis added).

That the Legislature has 1involved itself 1in
assigning Superior Court Judges, and District Judges and
Magistrates is apparent from the Statute referred to above
(A.S. 22.10.140) and A.S. 22.15.190 (See copy attached), the
only problem 1is they"re treated differently.

Thus, the State Constitution says the iudges may
only be assigned to another Court or "division"™ >n a
temporary basis. The Statutes as interpreted by the local
presiding judge restricts Superior Court Judges t* temporary
assignments, but allows District Judges to be reassigned
permanently. It is a precedent, because it has never been
done before 1in Alaska. And it is playing havoc with the man
(Judge Hornaday) and his family, Tfour children and a wife.
The youngsters have to be pulled out of school, the family
home has to be sold, etc.



IT you have any further questions about any of the
above, please do not hesitate to contact me.

Very truly yours,

CAMAROT, SANDBERG & HUNTER
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Sec. 22.15.lift). Assignment of district judges and magistrates.
Each district tudge and each magistrate shail_hold court at ‘itch times
and places a» are assigned In the presiding nidge at' the superior court
of the district The presiding nidge :n an\ nidiciai district mav assi%n
any district judge nr Magistrate within the district toserve temporarily

in any other judicial districts Rules and procedures for temporary
assignment including the emergence situation where a superior court
Jud?e IS not readiiv available to assign a district judge or magistrate
shall be as prescribed by the supremecourt ; 11.n 1M SLA 1959, am
*3ch 21 SLA 19HH-

Editor's notesi- section *.i- wen AS *™il ¢ and m4 chapter s'
redralled In :r> reviser > M.V.ulr t T.A I-",
remove per.er.a. or .un- in conibrrrc.n

NOTES TO DECISIONS

Stated in The si.re v State Sup tt 0S5 ,cr: trt.ed J«il S 951 '6 S Ct
Op Nn 105 Fae N. 550 407 Pid I'J t” o L Kj .J 547 lsofv
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