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MEMORANDU M April 18, 1983

SUBJECT: Solicitation of prostitutes
(CSSB 143 (Judiciary))

TO: Senator Bill Ray
Chairman, Senate Judiciary Committee

FROM: James H. Lear
Legislative Counsel

You have requested our office to prepare a committee substi—
tute for Senate Bill 143 to prov ide a local option for muni —
cipalities to exercise if they Wxsh to prohibit solicitation
of prostitutes. You have received two versions in draft

form for your consideration.

The first version provides for a local option election that
would be held pursuant to a petition by voters within a muni—
cipality. IT a majority of the voters voting in an election
vote to penalize solicitation of a prostitute, such conduct

is automatically punishable as a class B misdemeanor without
any action by the municipal government. In effect, solici—
tation of a prostitute would violate a state lav; but only if
committed within the boundaries of a municipality that voted
to punish such conduct.

The second version amends AS 11.66-100 by adding a new
subsection that would specifically authorize municipalities
to enact an ordinance prohibiting solicitation of a prosti—
tute. In the opinion of this office, such legislation would
not only be unnecessary but 1inadvisable.

In the case of Anchorage v. Afualo, 657 P.2d 407 (Alaska
1983), the Alaska Court of Appeals made it clear that such
legislation is superfluous.

In its decision the Court of Appeals held that an Anchorage
ordinance was not irreconcilably in conflict with the statute
prohibiting someone fro.n engaging or offering to engage in
sexual intercourse for a fee, but not prohibiting offering a
prostitute money for sexual 1intercourse.



Senator Bill Ray
Page 2
April 18, 1983

It is unnecessary to adopt legislation that would specifi—
cally authorize a municipality to do something that the

Court of Appeals says they can already do under existing

law. It is also inadvisable to adopt a specific authori —
zation such as the one contemplated, since a logical
Inference could be drawn to support the argument that a
municipality cannot enact an ordinance prohibiting criminal
conduct unless the Alaska Criminal Code specifically author —
izes a municipality to do so.

If you have any further question pertaining to the subject
matter of this memorandum, do not hesxtate to contact our

office.

JHL:csh
15/007
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Titie: "An Act maki ig solicitation.. .punishable as a class B misdemeanor"
Sponsor: V. Fischer
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ATS ANCHORAGE POLICE DEPARTMENT

) 625 C STREET « ANCHORAGE. ALASKA 99501-3599
TELEPHONE (907) 279-1441

ONY KNOWLES BRIAN S PORTER
MAYOR CHIEF

February 28, 1983

Senator Vic Fischer

c/o Mr . David Dye

Senate State Affairs Committee
Pouch V

Juneau, Alaska 99811

Re: Senate Bill 143
Dear Senator Fischer,

The adoption of Senate Bill 143 would bring the State Criminal
Code in line with the current parallel ordinance and enforce—
ment policy within the Municipality of Anchorage.

Some years back, Anchorage possessed a traditionally worded
ordinance prohibiting soliciting for the purpose of prostitution.
It was found by the Court, to be unconstitutional as it only
prohibited tiiis behavior for women and not men.

We corrected and redrafted the ordinance and used it successfully
against both men and women.

A few months ago, a District Court Judge threw out this ordinance
as she felt it conflicted with the intent of the State lav that
only includes women. While 1 think a wiser decision would nave
been to throw out the State Statute, it is now moot as her decision
was overturned by the State Court of Appeals.

I suppoit Senate Bill 143. As mentioned, 1 feel the current con—
struction of AS 11.55.100 (a) is constitutionally questionable.
Additionally, prohibiting both men and women from soliciting for
the purpose of prostitution is a better deterrent and a much better
enforcement tool.

Sincerely,
- tL'L-
Brian S. Porter

Chief of Police

BSPrvka



SENATE JUDICIARY COMMITTEE

Meeting Minutes
3/28/83

The meeting was called to order by Senator Ray, Chairman at 1:30 p.m.

All members of the Committee were present with the exception of Senator
Eliason who was excused. Senator Kerttula attended the meeting and
participated in the discussion regarding the first order of business.

The first order of business was Senate Bill 143- Making solicitation of
a prosititute by a patron a crime punisnaoie as a class E misdeameanor-
as to which the prime sponsor, Senator Vic Fischer, testified,
explaining the purpose of the bill and providing copies of a letter from
the Chief of the Anchorage Police Department endorsing the bill (a copy
of which 1is attached hereto).

Senator Ziegler asked a question regarding where the impetus for the
bill came from, to which Senator Fischer responded by explaining that it
arose out of his personal beliefs and also out of a conversation he
recently had with the Chief of the Anchorage Police Department wherein
the Chief stated that the enforcement of anti-prostitution-statutes will
be greatly facilitated by this bill.

Senator Ziegler also asked about similar legislation in other states, to
which Senator Fischer responded that he did not have that information
presently available.

Senator Kerttula stated that the potential for entrapment has been a
major concern in this type of legislation.

Senator Ray asked a question about the type of sexual conduct required
for a prosecution or conviction under this statute. Senator Fischer
responded to this question and discussion was had wherein Senator
Pettyjohn also pavticapated.

Senators Pettyjohn and Ray raised a question about the language "money
or other compensation”™ being too broad and too vague because, according
to Senator Pettyjohn, it would include innocent "romantic laisons" and
offers of any incentive, including a ride, dinner or even a piece of
cheese (as to the latter, Senator Kerttula pointed out that this seems
to be a reference to the potential for "entrapment" that he previously
mentioned). Furthermore, Senator Pettyjohn pointed out that such broad,
ambiguous language would m"ke the statute subject to prosecutorial
abuse.

Further discussion was then had wherein all the Senators participated
and in the course of which the following things were mer.riored:

Some thought has been given to simply repealing the prostitution
statutes; 1i.e., legalizing prostitution. Senator Fischer actually
discussed the matter with enforcement people who were in favor of
it, but he feels that politically it just wouldn"t go anywhere.
Prostitution appears to be a serious problem only in certain parts
of Anchorage and it is feared that this bill is apt to create an
enforcement problem in localities where the problem doesn"t
presently exist.



The municipality of Anchorage passed an ordinance that does the
seme thing as this bill and, although a trial judge declared the
ordinance invalid because it allegedly conflicted with the
legislative intent of existing state law, the court of appeals more
recently reversed that decision and, therefore, it appears that the
Anchorage ordinance can be enforced without additional legislation.

Senator Ray proposed a simple redefinition of prostitution to
include anyone who engages in sexual conduct, including the offer
or acceptance thereof, for condensation. This proposal was
discussed at some length and several senators seemed to favor it.

Senator Ray also proposed a local option provison, as to which,
after a good deal of discussion, there appeared to be widespread
approval.

The second order of business was Senate Bill 167- Relating to
correctional facilities, good time computation, and the imprisonment and
rehabilitation of offenders- as to which Senator Ray announced that CSHE
103 has just been referred to the Committee and, therefore, further
action on Senate Eill 167 will be deferred until CSKB 103 is acted upon.
Furthermore, Senator Ray assigned the subcommittee on CSHB 103 to Senaor
Pettyjohn who agreed to bring the bill up for consideration on Friday,
April, 8, 1983.

The third and final order of business was a brief report by Senator
Josephson on his recent trip to Washington, D.C , whiAere he had some

interesting discussions regarding corrections and juvenile offenders.

There being no further business, the meeting adjourned at 2:04 p.m.



966 Alaska

to dismiss or jpprcss, examinations and

hearings on competency, the period dur-

ing which the defendant is incompetent
to stand trial, interlocutory appeals, and
trial of other charges.

No pre-trial motion shall be held under

advisement for more than 30 days and

any time longer than 30 days shall not be
considered as an excluded period, (em-
phasis supplied)

The language of this section which we
have emphasized is sufficiently broad to
include a period of delay due to granting a
motion of counsel to withdraw. Thus, the
court would hnve been justified in conclud-
ing that the delay caused by the motion was
more than sufficient to bring this case with-
in the 120 day limit prescribed by Criminal
Rule 45,

There being no error, the conviction must
o affirmed.

AFFIRMED.

i
10 1 Xtf NIMIMASVSTIM

Debbie PEAS, Appellant,
V.

STATE of Alaska, and Avrum M. Cross,
Attorney General, Appellees.
Dorothy FARRELL and Jcnn

Ross, Petitioners,
V.
STATE of Alaska, Respondent.

Supreme Court of Alaska.
Aug. 24, 1979

Appeals were taken from judgments of
the Superior Court, Third Judicial District,
John Rossbard and C. J. Orchipinli, JJ. in
actions challenging constitutionality of
prostitution .'litute  The Supreme Court.
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Connor, J., held that clause of prostitution
statute prohibiting certain conduct “by a
female” was invalid as in violation of equal
protection; however, clause "by a female"
was separable from remainder of statute so
that prostitution proscription, absent “by a
female" limiting clause, was valid.

Affirmed.

1 Constitutional Law «=»2131(2)

In assessing equal protection claims un-
der Alaska Constitution, Court must con-
sider purpose of statute, with legitimacy of
purpose, means used to accomplish legisla-
tive objective, and then determine whether
means chosen substantially further goals of
enactment and balance state interest in
chosen means ngainst nature of constitu-
tional right which is at issue. Const, art. 1,
88 L 3

2. Constitutional jLiw <*=224(5)

In creating criminal offenses it is par-
ticularly imK>rtant for equal protection
purposes that any distinctions as to gender
rest upon sone logical classification having
a basis in actual conditions of human life.
Const, art. 1, 88 1, 3.

3. Constitutional l,sw «=224(5)
Prostitution <=1

Statutes <#=6-1(6)

Clause of prostitution statute prohibit-
ing certain conduct "by a female" was in-
valid as in violation of equal protection;
however, clause "hy a female™ was separa-
ble from remainder of statute so that pros-
titution proscription, absent "by a female"
limiting clause, was valid. Const, art. |
88 1,3; AS 1140210, 11.40.230, Laws 1955,
c. 14

Margie MacNeille, Alaska Legal Services.
Jeffrey M. Feldman, Asst, Public Defender.
Anchorage, for appellant and petitioners.

Itarry Stern, Asst. Ally. Gen., Anchorage.
Anne Carpencti, Asst. Ally. Gen., Daniel "
Hickey, Chief Pros,, Avrum M. Gross, Ally
Gen., Juneau, for ap|>ellooa and respondent
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I'LAS v. STATE

Alaska ‘)57

Cite us, Alaska. 598 P.2d 966

Before RABINOWITZ, C. J., and CON-
NOR, BOOCHEVER, BURKE and MAT-
THEWS, JJ.

OPINION

CONNOR, Justice.

This opinion arises from a petition for
review and a criminal appeal that were
consolidated for review by this court. The
facts are uncontested. On June 19 1976,
appellant Debbie Plas was charged by an
Alaska State Trooper with soliciting for the
purpose of prostitution in violation of AS
11.40.230 which reads:

“It is unlawful within the state to pro-

cure or solicit, or to offer to procure or

solicit for the purpose of prostitution.”
A preceding section, AS 1140210 states:
"Prostitution includes the giving or re-

ceiving of the body by a female for sexu-
al intercourse for hire,” 1

It is this statutory language which is at
issue in this appeal.

Apjiellant Plas moved to dismiss the
charge against her on the ground that the
statute was invalid on its face, as violative
of the equal protection of the laws required
by article I, sections 1 and 3 of the Alnska
Constitution, and (he Fourteenth Amend-
ment to the United States Constitution.
The district court granted a dismissal, The
state elected not to pursue an appeal.
However, enforcement of the statute con-
tinued.

A civil complaint for declaratory and in-
junctive relief was subsequently filed on
behalf of apjiellant Plas, in an effort to
obtain a ruling, binding on the district
courts, of the unconstitutionally of Alas-
ka's statutes regulating jinistitution related
offenses. In her complaint, apjiellant Plus
asserted:

1 That she is a female resident of the

State of Alaska subject to |irosecution

1. AS 11.40.220 states:

“It is unlawful to enguge in prostitution In
the state.”

2. In the superior court, the state stipulated to
the granting of review. The state recognized

under the slate's statutes regulating
jirostitution related offenses;

2 That she was arrested and charged
with having violated AS 1140230 and
that the case was dismissed by the dis-
trict court;

3. That, as a female citizen, she is still
subject to arrest and jirosecution under
the statutes;

4. That any additional harassment, tr-
rest or prosecution of her jiursuant to the
statutory scheme would cause her eco-
nomic and emotional injury;

5 That AS 11.40.210-230 are violative
of article I, section 3, of the Alaska Con-
stitution and the fourteenth amendment
to the United States Constitution because
they distinguish lietween criminal and
non-criminal conduct on the basis of sex.

The State of Alaska moved to dismiss the
complaint on the grounds that the plaintiff
lacked sufficient standing to bring the ac-
tion. The superior court granted the stale’s
motion to dismiss, finding that the statutes
were constitutional and that Plas was with-
out standing to prosecute this action.

On April 20, 1977, appellants Furrcll and
Ross were charged by nn Alaska State
Trooper with soliciting for the jiurjiosc of
prostitution in violation of AS 11.40230. A
motion to dismiss on the ground timt the
statute was unconstitutional was denied by
the district court. Fnrrcll and Ross unsuc-
cessfully sought reversal in the sujicrior
court, and then jietitioned us for review,
which we have granted.l The question*-
presented are (1) whether AS 11.40.210-230
is unconstitutional, and (2) whether g>>d-
lant Plas has standing to challenge the con-
stitutionality of the statute.

Two provisions of the Aluska Constitution
bear ujion our decision:

Article |, section 1, provides:
"Inherent Rights. This constitution is
dedicated to the jirincijiles that all per-

that a controlling decision on the vnlldity of the
statute wi ild lie in the public interest and
would result In a swing of the state's re-
sources.
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sons have a natural right to life, liberty,
the pursuit of happiness, and the enjoy-
ment of the rewards of their own indus-
try, thi. all persons are equal and enti-
tled to i pial rights, opportunities, and
protection under the law;, and that all
persons have corresponding obligations to
the people and to the State."

Article |, section 3, provides:

"Civil Rights. No person is to be denied
the enjoyment of any civil or poalitical
right because of race, color, creed, sex, or
national origin. The legislature shall im-
plement this section.”

It is significant that the category "sex"
was added to article I, section 3, of the
Alaska Constitution by amendment in
1972s We must thus consider the statute
in the light of this constitutional prohibi-
tion, and the guarantee of equal rights and
protection under the law contained in arti-
cle I, section 1, of the Alaska Constitution.

m As we stated in State v. Erickson,

574 112d 1 (Alaska 1978), we must assess
equal protection claims under the Alaska
Constitution by considering the purpose of
the statute, the legitimacy of that purpose,
the means used to accomplish the legislative
objective, and "then determine whether the
means chosen substantially further the
goals of the enactment” Id. at 12 We
must also balance the state intc'est in the
chosen means against the nature of the
constitutional right which is at issue, id. at
12,

3. It apixmrs that at least one woman member
of the Alaska Constitutional Convention, lJele-
gnte Hermann, argued strenuously against the
inclusion of that word in this section, on the
ground that It was unnecessary. 2 Proceedings
of the Alaska Constitutional Convention 1206
(Jan. 5, 1956).

m. We find unpersuasive the state's argument
that the definition section of the statute, AS
11.40.210, is ambiguous, and that when taken
with the general prohibitory section, AS 11.40.-
220, and the punishment section, AS 11.40.250,
which applies to a "person" convicted, the defi-
nition can be read to contain an implied prohi-
bition of mule prostitution

5, For example, In f.arnb v. HIOWN, 456 F,2d 18
(10th Cir. 1972), the court struck down an
Okluhoma statute which allowed females under
the age of 18 year» to be proceeded against

598 PACIFIC REPORTER, 2d SERIES

[2] It is apparent that the statute invid-
iously discriminates against females. The
offense of prostitution is capable of being
committed by a male4 but is nowhere mede
criminal by the statute. In striking at pros-
titution the legislation singles out only the
female body as the critical physical element
of the crime. In view of gender neutrality
required by article |, section 3, of the Alas-
ka Constitution, the means used to accom-
plish the legislate e end lacks rational justi-
fication. In creating criminal offenses it is
particularly important that any distinctions
as to gender rest upon some logical justifi-
cation having a basis in the actual condi-
tions of human life.5 In our view the statr
ute is unconstitutional insofar as it limits its
operation to selling of only a female body.4
This does not, however, end our task.

The language which presents the consti-
tutional difficulty here is the phrase "by a
female" contained in AS 1140210, Wo
must consider whether the statute, with
that offending language strikcn, can still
accomplish its general intended purpose,
and thus be saved from total nullity
through the gjierution of the severability
clause of this statute.7 We think that the :
statute can be so sustained, with the men-
tioned words omitted. For the provision
would then read:

"Prostitution includes the giving or re-
ceiving of the body for sexual intercourse
for hire."

under the juvenile code rather than by a crimi-
nal proceeding, but entitled mules to such bene-
fits only if they were under the age of 16 years.
Sec also Craig v. Boren, 429 U.S. 190, 97 S.CL
451, 50 L.Ed.2d 397 (1976): Reed V. Reed. 404
U.S. 71, 92 S.Cl. 251, 30 L.F.d.2d 225 (.971).

6. As Judge Cates, put it, concurring in Hollo-
way v. City of Virminghnni, 55 Ala.App. 568,
574, 317 So.2d 530, 541 (1975), "[0|ur society,
either in asepsis or asceticism, should be even-
handed."

7. Chapter 104, § 6, SLA 1955 provides.
"If any portion of this Act shall be declared
unconstitutional, such decision shall not af-
fect the validity of the remaining portions or
sections of this Act.”
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CARLSON v. STATE
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file ax. Alaska, BHE

It would then be neutral as to gender, it
would accomplish the broad aim of the stat-
ute, and would not unreasonably distort the
legislative intent.” We believe that this is
the proper solution to the problem

3 We hold that the clause "by a fe-

male” is invalid for violating article 1, sec-
tion 3, of the Alaska Constitution, but that
the balance of the statute remains legally
intact. In view of our holding we need not
decide the question of whether appellant
Plas hits standing to attack the statute.

AFFIRMED.

(o0 I nvmnumnu)

Julie CARL50N and James
Carlson, Appellants,

V.
STATE of Alaska, Appellee.
No. 3919,
Supreme Court of Alaska.
Aug. 24, 1979,

Plaintiff and her husband brought ac-
tion against the State for injuries inflicted
at highway turnout by bear allegedly at-
tracted to the site by accumulated, uncol-
lected garbage on Stale-owned property.
The Superior Court, Third Judicial District,
Victor D. Curlson, J., granted summary
judgment for the State, and plaintiffs ap-
pealed. The Supreme Court, Burke, J., held
that: (1) the State did not fall within dis-
cretionary acts exception to wniver of sov-
ereign immunity in Alaska Tort Clnims Act,
and (2) unresolved questions of fact pre-
cluded granting of summary judgment for
the State.

Reversed and remanded.

8. See Lyndon Transport. Inc. e. State. 532 p.2d
700, 713 (Alaska 1975), where we set forth the
test for severability as follows:

The test for determining the severability of
<statute is twofold. A provision will not be
deemed severable "unless it appears both

E Judgment [H1(2)

It is only existence of issues of material
fact which precludes granting of motion for
summary judgment. Rules of Civil Proce-
dure, rule 50(c).

2 States 112.2(1)

Under planning-operational test for de-
termining applicability of "discretionary
act" sections of Alaska Tort Claims Act, in
which decisions that rise to level of plan-
ning or policymaking are considered "dis-
cretionary acts" which do not give rise to
tort liability, while decisions that are mere-
ly operational in nature are not considered
to be "discretionary acts" and therefore are
not immune from liability, distinction be-
tween planning decisions and operational
decisions docs not depend merely on who
mede decision, but rather on type of deci-
sion that is being made, examined within
analytical fr amework which is sensitive to
policies underlying discretionary function or
duty exception. AS 09.50.250(1).

3 States <£==191(1)

The reason for preserving sovereign
immunity for certain acts of the state is
necessity for judicial abstention in certain
policymaking areas that have been commit-
ted to other branches of government. AS
09,50.250.

4. States 0==>1122(2)

The state’s decision on broad question
of whether to maintain highway turnouts in
winter at all is "policy determination™ that
cannot give rise to tort liability; however,
decisions made pursuant to that policy on
how to implement it arc "operational deci-
sions" which ingtose duty upon state to act
with reasonable care. AS 09.50.250(1).

See publication Words and Phrases
for other judicial constructions and
definitions.

that, standing alone, legal effect can be given
to it and that the legislature intended the
provision to stand, in case others included in
the act and held bad should fall." (footnote
omitted]
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ever, where a lease contains a non-waiver
provision such as the one contained in the
subject lease, courts have given full effect
to those provisions and have held that
previous failures on the landlord's part
to cancel for a breach of a covenant do
not constitute a waiver of such a pro-
vision.8 Thus, given the existence of a
non-waiver provision, the landlord may de-
mand strict compliance with a lease pro-
vision concerning time of payment without
giving prior notice of such demand.9

[4,5] We hold that because of the non-
waiver provision of the lease, the state
did not waive its right to rely solely on
the May 5 1964, notice before cancelling
the lease.10 Therefore, the superior court
was correct in determining that the issue
as to the mailing of the supplemental notice
was nhot material.1l

Affirmed.

(19(11) ; Powell v. Cannon, 119 Cnl.App.
2d 748, 200 P.2d 202 (1953); Heck wv.
Trovnto, 200 lowa 093, 150 NWV.2U 057
(1907) ; Milhourn v. Askn, SI Ohio App.
79, 77 N.E.2d OQil) (1040) : Bertrand v.
Pate, 284 SAV.2d 802 (Tcx.Civ.App.1955).
These casca are in line with analogous
contract doctrine. 0 S. Waillistnn, lL.nw
of Contracts S 850. at 231 (3d cd. 1902);
3A A. Carhin, l-aw of Contracts 8 704,
at 532-33 (1900) ; Restatement of Cot:
tracts 8 311 (1932).

Itohinson v. Hadley, 351 F,2d 385 <9(1,
Cir. 1905) ; Williams v. Holircnd, 55 A.2d
138 (D.C.Mun.App.1947) : Streeter .
Middlcmas, 210 Mil. 109, 213 A.2d 171
(1905). For cases involving non-waiver
provisions in contracts, see Lumlberg wv.
Switzer, 140 Wash. 410, 203 P. 178
(1928) ; llrown v. Chowehilla Lind Co.,
59 Cnl.App. 101, 210 I’, 424, 127 (1922).

9. In this regard we find the court's reason-
ing in lLuntlherg v. Switzer, MO Wash.
41(1, 203 P. 178, 179 (1928), persua-
sive :

|T|hc parties had a right to place in
the contract any terms or conditions
which were not unlawful or against pub-
lic policy, in providing in the contract
that acceptmice of the delayed payments
should toil operate as a waiver of fu-
ture payments, it casual Is- said that
tlie parties did .anything which con-
travened any rill" of law or went eotiti-
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Joseph H. JOHNSON, Appellant,
V.
STATE of Alaska, Appellee.
No. 1338.

Supreme Court of Alaska.
Oct. 0, 1972.

Defendant was convicted before the
Superior Court, Third Judicial District,
Edward V. Davis, J., of living on the earn
ings of a prostitute and procuring a fenale
for prostitution, and lie appealed. The Su-
preme Court, Boncy, C. J., held that failure
to instruct on need for corroboration of
testimony of prostitute, who was the stile
witness and whose testimony was not oth-
erwise corroborated, was plain error re
quiring reversal of conviction for proem
ing for prostitution.

ter to public policy. Where the vendor
has waived strict i»erfonnnne> by ac-
cepting delayed payments, he may X
due notice to the purchaser reinstalll
strict performance as to sub-
sequent payments lifter having waived
that performance by accepting delayed
payments, it would seem to follow that
the parties In the eontraet in the first
instance, if they saw fit to do so, could
agree that the acceptance of delayed
payments should lint operate to waive
strict performance as to any future pa’

incuts. (Citations omitted)

10 Iteeause we Imvo disposed of this issue
solely by reviewing the lease provisions,
we need not decide the issue raised by
the state as to the effect of the regain
lions governing the lease of state lands
In this regard, the state contended that
the requirements of notice and mm wai'ci
provisions of the regulations ritnnnl he 1]
tered by conduct of a state employee.

Further, Ste] ms lilts suggested that «e
keep in mind the equitable principle that
"equity abhors a forfeiture.” "e Ini'l
not been in,mindful of Ilint maxim i ho"
ever, the record in this ease discloses m>
equities in favor of Stephens that no'dd
dictate application of that maxim. .Mot'
particularly, the record fails In indicate
timl any improvements had been plifr*
mi the lalol by Stephens.
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<(<e it* Ala-k:i. JVH 1".Utl 7*1-

i mivieiioti "ii count tffirnii‘il and
,ilicr count reversed and ease rermand-

Huochcver. J.. not participating.

i Crlrninat Law C=911
\ motion for a new trial is addressed
« die sound discretion of trial judge.

Criminal Law 0=942(2)
Where prostitute's probation officer
,»| mother testified at hearing to perpetu-
ate ret mtation testimony and presented ev-
idence refuting at least some of prostitute's
recantation id prostitute’s trial testimony
od pretrial sworn statements were sub-
: nittally similar to her trial testimony and
Mutation consists t of unsworn oral
Miements. it was not abuse of discretion
deny a new trial on ground of newly
discovered evidence; fact that prostitute
was sole prosecution witness did not rc-
epiue otherwise. AS 1140300, 1140.3%0.

i Criminal Law C=>5I0

turrolioration of prostitute’s testimony
was necessary to convict defendant of pro-
ening a female for prostitution. AS 11-
10350, 1345.040.

o Criminal Law C=1i07(7)

I'luase "illicit connection" as men-
tioned m statute rcqiiirin  corroboration of
conviction for inveigling, enticing, or tak-
ing away an unmarried female for pur-
poses Of prostitution does not encompass
living off tlie earnings of a prostitute;
phrase is a Victoriin euphemism for un-
la., fill sexual intercourse. AS 11.40.300,
13.45.0 111,

See piililientlou Words mid t'lirni.oN

lor other judicial countructions mid

dcfillit ioilH.

> Criminal Law G=5I0

<orroboralion of prostitute’s testimony
‘i.is not necessary to convict defendant of
hving on the earnings of a prostitute. AS
1 »>3H. 1245040,

Abuiikp, TDHBP 207

G Criminal Law C=>5I0

Testimony of acconphces, like that of
injured females, must lie corroborated in
order to support a conviction of inveigling,
enticing, or taking away an unmarried fe-
male for purposes of prostitution. AS 12-
45.040.

7. Criminal Law 0=511(1)

To lie sufficient, evidence corroborat-
ing testimony of the injured female in
prosecution for enticing, inveigling or tak-
ing away an unmarried female for pur-
poses of prostitution should he considered
in conjunction with the prostitute’s testi-
mony; such evidence must be consistent
and harmonious with her testimony and ev-
idence will he adequate for purposes of
corroboration statute if it dispels the as-
sumed distrust of the prostitute’s testimo-
ny. AS 1245040.

8. Criminal Law C=511(1)

Testimony of prostitute's probation of-
ficer and mother, which testimony was
generally consistent and harmonious with
that of the prostitute, could not he consid-
ered as corroborating prostitute’s testimo-
ny, for purpose of convicting defendant of
procuring a female for prostitution, where
such testimony was only brought forth at
hearing to perpetuate recantation testimony
to he considered in ruling on motion for
new trial. AS 11.40.350, 13.45.040.

9. Criminal Law 0=511(9)

Trial testimony of prostitute's uncle
that he knew defendant and had seen his
niece with defendant during period in
which niece had testified to being a prosti-
tute working for defendant and that de-
fendant gave affirmative response to un-
cle's inquiry if defendant thought it was
right for the niece to lie out on the streets
could not he read to corroborate prosti-
tute's testimony that defendant had led her
into the profession, in violation of procur-
ing statute. AS 1140350, 12.45010.

10. Criminal Law C:>1038(2), 1173(2)

Failure to instruct on need for corrob-
oration of testimony of prostitute, who was
the sole witness in prosecution for procur-
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ni}; a female for prostitution and whoso
testimony was not otherwise corrolioratod,
was plain error requiring reversal. AS
Il.4H.dst). |245. (.

Victor D. Carlson. Public Defender, Mi-
chael L. Ruliinstcin, Meredith A. Wag-
stnff. Asst, i'tihlic Defenders. Anchorage,
for appellant.

John E. Havelock, Atty. Gen., Juneau,
Roliert L. Eastaugh, Asst. Dist. Atty., An-
chorage, for appellee.

Before MONEY. C. J.,, and RAMI NO-

WITZ, CONNOR and ERWIN, JJ.
[BOOCHEVER, Justice, not participat-
ing].

OPINION

BONEY, Chief Justice.

The defendant, Joseph Il. Johnson, was
tried by a jury and convicted of two
counts. Count | charged Htn with living
on the earnings of a prostitute in violation
of AS 11403001 Count Il charged him
with procuring a female for prostitution in
violation of AS 11.40350*

At trial, the state called only ae wit-
ness, a female then 15 years of age and of
limited mentality. She had begun her ca-
reer as a p.ostitutc when she was 15 years
old, and, was, by her own testimony, a
thief and a user of marijuana, "speed,”
and mescaline. Her testimony, though re-
plete with i,(consistencies, alterations, and
admitted li;s, was generally to the effect
that Johnson had led her into prostitution,

I. AS U.-tO.iiOU provides:

A innlo person who nets as Il em-
ployee or kiv.iilll in inn) about a room,
lioiiho, or place of prostitution, or who
engages or assists in operating or l1l1-
mit:ini: Il room, house or building for the
purpose of currying mi prostitution, or
a male or female person who kiiowinidv
lives on. or is supported in whole or in
purl by the money or other vnluuhlc
consideration realised, procured or
earned liy a female person through the
prostitution of any other female person
is guilty of a felony, and iilkui convic-

tion, is punishable hy imprisonment in
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and that he had lived, at least in part, an
her earnings as a prostitute.

The sole witness presented hy the de-
fense was the prostitute’s uncle, lie testi-
fied that he knew Johnson and that he hed
seen his niece with Johnson in Anchorage
during the period during which she hed
testified to being a prostitute working for
Johnson. He stated that he had asked if
Johnson thought it was right for the niece
to be "out on the streets" and that the re-
ply was "yes."

After his conviction, but prior to the en-
try of judgment, Johnson moved for a new
trial based on newly discovered evidence in
the form of the prostitute's recantation of
her testimony. Before the motion wes
ruled on, a hearing to perpetuate the re-
cantation testimony was held. At that
hearing, the superior court informed the
prostitute of the gravity of the offense of
perjury and the seriousness of tu* penalty
therefor. The court advised her that she
had a right not to testify, that the had a
right to a court appointed attorney, and
that her testimony could he used against
her in a prosecution for perjury. The
prostitute chose not to testify.

Some evidence was, however, produced
at the hearing. The prostitute's probation
officer and mother did testify, presenting
evidence refuting at least some of the
prostitute’s recantation. Three exhibits
were also offered. The first was a tran-
scription of the prostitute’s unsworn oral
recantation as recorded in the office of
Johnson's counsel. The other two were
her sworn statements mede prior to trial,

lliv |smlteutinry for not less tlinn two
years nor morn limn five yearn,

s, AS 11.10.300 prnvhh'H:

A person who induces, entices or
procures, or attcmpta to induce, entice or
procure a female for the purpose of
prostitution or concubinage, or for other
Immoral purpose, or to enter a house
of prostitution in the state, is guilty of
a felony, ami upon conviction Is punish-
able hy imprisonment in the peniten-
tiary for a peiiod of not less than two
years nor more than lit) years, or hy a
film of not less than JI.OOO, or hy both.
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tsith of which were snhstantially similar to
her trial testimony.

The motion for a new trial was subse-
quently denied. Johnson was then sen-
tenced to five years on each count, to he
served concurrently.

Two sets of issues arc raised on this ap-
peal. The first relates to the denial of the
new trial, the second to the applicability of
AS 12H50403 our corroboration statute.4

Johnson argues that the superior court
erred in denying his motion for a new trial
based on newly discovered evidence.

In denying Johnson’s motion, the superi-
or court relied upon our decision in Salinas
v. State8 where wc adopted from Pitts v.
United States® the standard for granting a
new trial 0!l the basis of newly discovered
evidence:

A motion for a new trial based on the
ground of newly discovered evidence has
to neet the following requirements: (1)
It must appear from the motion that the
evidence relied on is, in fact, newly dis-

3. AS r2.45IMU provides :

Upon a trial for inveigling, enticing,
or taking away nil unmurrieil female
for the purposes of proMdtutioii. or for
Neiliieittg ami having an illicit connection
with an unmarried female, the defendant
Kimll not he cormvicted upon (he tosti-
MOy of the injured fcmnlc unless her
testimony in cnrroliornted hy sonic other
evidence tending to >mimct the defend-
ant with the coniliifimlon of the crime.

4. Anoriginally filed, tins niipciil raised only
issue.) going to the denial of the motion
for u new trial. After confronting the
parties at oral argument with the corrob-
oration statute, thin court ordered them
to file supplemental hriefN on the applica-
bility of AS 12.45.010. The parlies were
specifically directed to discuss the follow-
ing six ipieslious:

1. Ih AS 12.45.(MIl nppliciilde tu either
Count | or Il of the indictment?

2. Assuming AS 12.45.040 Is nppliciilde
lo either or Isitli counts, discuss the suf-
fleoncy of the evidence to corroborate (he
testimony of (the prostitute| us to the np
plicahlc count.

3. Discuss tin’ evidentiary lest applica-
ble under AS 12.45.040, and discuss spe-

covered, i.e, discovered aiicr the trial;
(2) the motion must allege facts from
which the court may infer diligence on
the part of the movant; (5) the evi-
dence relied on must not he merely cu-
mulative or impeaching; (4) must be
material to the issues involved; and (S)
must be such as, on a new trial, would
probably produce an acquittal.7

The superior court concluded that, while
the first four criteria had been met, the
fifth criterion had not been satisfied.

[1] A nmotion for a new trial is, by the
clear weight of authority, addressed to the
sound discretion of the trial judge® John-
son docs not argue that the superior court
abused its discretion; indeed he concedes
there was no abuse. Rather, Johnson
argues that the "peculiar circumstances at
liar" require a different rule of narrow ap-
plication to those oases where each and ev-
ery element of the state's case is dependent
upon the credibility of a single witness
who later recants. He argues that the fact
of recantation calls the witness's veracity
into issue, and, since reasonable r.on could

elfieiilly Ilie application of the rule an-
itouttcoil iu Oxcnberg V. State, 302 1'2d
803 (Abmkn 11)01).

4. Wan an Instruction concerning the
corroboration of tlm (eatimony of (the
prostitute | required? oinciinn the typo
and content of liny instruction required?

5. Assuming there was no evidence suf-
ficient to corrolmrnte the testimony of
Itba prostitute], was it plain error to fail
to npply the statute?

(I. Assuming there was evidence suffi-
cient to corroborate tlie testimony of (tlie
pros(i(ute]|, was it plain error to fall to
instruct us to the requirement of corrob-
oration?

5. 373 1'2d 512 (Alaskii 10(12).

6. 2(13 I-\2d 80S (fttli Cir. 1050), rert. den'd,
OK) U.S. ftlft, 70 S.Ct. 1438, 3 D.I'M,2d
1535 (1050).

7. hl at SU); <ii«fed, Salinas v, State,
373 I*2d 51.\ 514 (Alaska 1002).

11, United Slntca v. .lobnson, 327 U.S. 100.
111-112, till S.Ut. 4(14, 00 I«I'M. 502,
505-500 (1045); Pedersen v. State, 420
1"2d 327, 333 (Alaska 1000) ; Salinaa v.
State, 373 I*.2d 512. 513 (Alaska 1002).
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ing a female for prostitution and whose
testimony was not otherwise corroborated,
was plain error requiring reversal. AS
1140350, 12.45040.

Victor D. Carlson, Public Defender, Mi-
chael L. Rubinstein, Meredith A. Whg-
staff, Asst. Public Defenders, Anchorage,
for appellant.

John E. Havelock, Atty. Gen., Juneau,
Robert L. Eastaugh, Asst. Dist. Atty., An-
chorage, for appellee.

Before RONEY, C. J., and RABINO-
WITZ, CONNOR and ERWIN, JJ.
[UOOCHEVER, Justice, not participat-

ing]-
OPINION

RONEY, Chief Justice.

The defendant, Joseph Il. Johnson, was
tried by a jury and convicted of two
counts. Count | charged him with living
on the earnings of a prostitute in violation
of AS 11.-103001 Count Il charged hint
with procuring a female for prostitution in
violation of AS 11+10350*

At trial, the state called only one wit-
ness, a female then 15 years of age and of
limited mentality. She had begun her ca-
reer as a prostitute when she was 11 years
old, and, was, by her own testimony, a
thief and a user of marijuana, "speed,"
and mescaline. Her testimony, though re-
plete with inconsistencies, alterations, and
admitted lies, was generally to tin- effect
that Johnson had led her into prostitution,

AS 11,40,1100 |ir«iviil«-N:

A node person who in-Is an nil nin
liloyee or servant in tool nlionl n toon .
house, in plan) of |imxlitnti.iti, or who
engages or nssinlH in njlierutilig or mini
aging n room, limine or huililiiig lor tin-
liur|[Mise of carrying oil pmnlitulinli, or
n mule or female person wlm knowingly
liven mi, or in nuppnrli-d in whole or in
purl liy the money or oilier viilunhh-
i-nnsidi-rntion realized. liroenrei| or
earneil hy a femiile person through the
Lrimtinllli,in of nay ether female pernon
i» guilty of n felony, nml ii\miii ennvie-
lion, is |miiiixhtilili- hy imprisonment in
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and that he had lived, at least in part, on
her earnings ns a prostitute.

The sole witness presented by the de-
fense was the prostitute's uncle, lie testi-
fied that lie knew Johnson and that lie had
seen his niece with Johnson in Anchorage
during the period during which she had
testified to being a prostitute working for
Johnson. He stated that he bad asked if
Johnson thought it was right for the niece
to be "out on the streets" and that the re-
ply was "yes."

After his conviction, hut prior to the en-
try of judgment, Johnson moved for a new
trial based on newly discovered evidence in
the form of the prostitute's recantation of
her testimony. Reforc the motion was
ruled on, a hearing to perpetuate the re-
cantation testimony was held. At that
hearing, the superior court informed the
prostitute of the gravity of the offense of
perjury and the seriousness of the penalty
therefor. The court advised her that she
had a right not to testify, that she had a
right to a court appointed attorney, and
that lie* testimony could he used against
her in a prosecution for perjury. The
prostitute chose not to testify.

Some evidence was, however, produced
a the hearing. The prostitute’s probation
officer and mother did testify, presenting
evidence refuting at least some of the
prostitute’s recantation. Three exhibits
were also offered. The first was a tran-
scription of the prostitute’s unsworn oral
recantation an recorded in the office of
Johnson's counsel. The other two were
bet sworn statements nmade prior to trial,

tin- |ii-iiili‘iiliiiry for mil lens limn two
yearn tmr mur- limn five years.

?. AS 11-1(111511 provides:

A iiersnn who imIm-es, enliees or
prm'‘iires, nr iilleiit|i's in ilnlliee, entire nr
prneiire a female for (lie purpose nf
priiMtitntiuii nr ennenhiimgf, ur fnr other
mumm | Jilirlinse, nr In enter n house
nf |monilliticii in tin- Male, in guilty el
a felony, nml ii|mik euiivli'linn in punish
tilit- liy imiirisiiiiineiit in tin- |n-niten
limy fnr n period nf mil lenn limn twu
years line inure than -Il years, nr liy a
line nl not leas than $1l.non, ,,r liy lintli
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then differ on that issue, requires a new
trial.

[2] We disagree with Johnson and con-

clude that the instant case presents no spe-
cial circumstances compelling a special
rule. We agree with the United States
Supreme Court that the orderly adminis-
tration of criminal justice requires that the
trial judge, who is hy virtue of his rela-
tionship to the case exceptionally well
qualified to pass on the newly discovered
evidence, be the one to whose sound discre-
tion the motion for a new trial be
committed.” Here, the superior court had
to consider the prostitute's unsworn recan-
tation as against her trial testimony, her
two sworn statements, and the testimony of
her mother and her probation officer, all
of which were generally consistent. In
view of this evidence, the trial court was
well within the bounds of discretion in
concluding not only that the evidence
would not produce an acquittal, but also
that the recantation was not to be believed.

There was no error in denying the mo-
tion for a new trial.

We turn now to the issues raised con-
cerning the applicability of our corrobora-
tion statute.

Although the uncorroborated testimony
of a victim of a sex crime was sufficient
to support a conviction at common law,I'
her testimony was not received without
question. As early as 1680 it was recog-
nized that ;

0. 1’tiitcil .Staten v. .liiliiimhi, 327 1'.s. 10(1
tit 112. (Mis,n. tot, no i,k.i. IH)2, 5ii5-
rtd <inir>).

10. 7 J. Wigntnre, Evidence £ 2(NI|, at 312
CM oil. 111).

11. 1, M. Hale, [I'lena id Ilie <trowii 1133
*135 (11k0), hi 7 .1 Wlipnorc, Kuvi
ileliece £ 2001 a1 312, 315; sir Kelly v
I'nileil .Stales, ill) r.N..\|i]i,im\ 125 101
1n2i1 150, 153 1111521: stale e. [llil.nll.
17 taw. 11l 3110 |, 7511 (L1L) . rie

Armnnd v. Stale, 2s5 1.2il 230, 23s (iikl
'-r.in55); Kin* i Stale, 1115 win, IM,
217 N'aAv. 0117, Hus (102s1
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., [Tlhc credibility of [the vic-
tim's] testimony, and how far forth she
is to be believed, must be left to the
jury, and is more or less credible accord-
ing to the circumstances of fact that
concur in that testimony . . . . Itis
one thing whether a witness be admissi-
ble to be heard; another thing, whether
they are to be believed when heard. It
is true, rape is a most detestible crime,
and therefor ought severely and impar-
tially to ke punished by death; but it
must be remembered that it is an accusa-
tion easily to be made and hard to be
proved; and harder to be defended by
the party accused, tho never so inno-
cent.I*

The unjust convictions derived from fac-
tually unfounded accusations result from;
[T]hc heinousncss of the of-
fense many times transporting the judge
and jury with so much indignation that
they arc liisti'y carried to the conviction
of the person accused thereof, by the
confident testimony sometimes of mali-
cious and false witnesses.11

The early articulations of reasons for rc-
quirimr  corroboration were couched in
terms af protecting nale defendants from
the untruthful accusations of unchaste and
immoral women.13 The possibility that un-
founded mualice ¥4 or blackmailmight
lead to a false accusation has also motivat-
ed the courts to require corroboration of
the complaining witnesses' testimony.
Among the accusations most productive to
a blackmailer arc those which can lie com-
mitted verbally, such as inducing a female

12. I, M. lInlr, Plena of the Crown 3(13
(eil. 1778), i/noli'r/ in lie Armnnil .
Stiilc, 2X5 PAM 2311, 238 (Okl.Cr.U>55).

13. K. j, uUmidir v. Stale, 52 Alll. 3P5,
318 (1876), Innlril I 7 1 wispniirc,
Evidence £ 2IH1 nt 315 (1),

P4 IVii[)lii v. .lordan, 23 Micli.App. 375, 178
N,\\".2d doll, 11112 111170) (a Htiirtlinn ex
ample »f a i<m i-lii>u far rape based upon
iilieiirriilinraled testimony).

15 Kelly v. Culled Stales, lll) C.S.App.li.C.
125. 11l C.2il 150, 153 111152).
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JOHNSON v. STATE Alaska 7f7
<*lesn*. Alnkit 'M | |'.‘.M 702

fur the purpose of prostitution as charged
in Count 1. As to another verbally com-
mitted offense, the Court of Appeals for
the District of Columbia lias noted that a
threat to charge one with such an offense:

[HJas been held repeatedly to
lie sufficiently equivalent to force and
violence to constitute robbery if the
threatened person parts with money be-
cause of the threat. 'So abominable is
the crime, and so destructive is even the
accusation of it, of all social right and
privilege, that the law considers that the
accusation is a coercion which men can-
not resist. This seems to he the only
case in which a threat to prosecute, will
supply the place of actual force."11

Courts have also recognized that motives
far more subtle than blackmail or overt
malice might lead to unfounded allegations
of sexual misbehavior. Psychological mo-
tives may cause even mature complainants
to bring false charges.7 Complainants
have been known to have fantasized sexual
attacks and then to have described the sur-
rounding circumstances so convincingly
that one might conclude that they them-
selves believed their own testimony.18

[3] AS 1245010, our corroboration
statute, applies to prosecutions for in-
veiglingl,l, enticing, or taking away an
unmarried female for the purposes of pros-
titution.7L Count Il refers to AS 1140350

iG. hi. (footnotes omittoil) |/unI|mJ Doug V.
<State, 12 tin. 203, 310 (1852).

17. Statu v. linteiilmff, 27it Minn. 177, 155
NAV.'M Kilt. 81)0 (MInn.HMIS).

IB. Coltrunc v. United States, 135 I'.S.App.
D.C. 205 -118 F2d 1131 1131 (10011).

19. "To lend on or astray by IdimliiiK. nr de-
ceiving; to ensnare or win over by guile;
to entlee by cnjoling . . .. To prne-
tli'e alluring, enticing, or ensnnring.”
Webster's New International Dictionary
of (lie English t'ingiiMge 1305 (2d ed.

1010,

20, "(1.) To incite or instigato. (2.) To
draw mi by exciting hope or desire; to al-
lure; nttrnet . . Often, in n
laid sense, to lead listray; to induce to
evil, to tempt." Webster's New Interna-
tional Dictionary of Ilie English laingunge
851 (2d ed. 111(10).

winch prohibits one from "iiului‘|tug), en
liefing] or proeurfingj a female
for the purpose of prostitution."77 Itolli
the purposes underlying our corroboration
statute and the similarity in phrasing be-
tween AS 1245040 and AS 11411350 dic-
tate that corroboration be required for con-
viction of Count 11

[4.5] The transaction alleged in Conn:
I however, is economic, not sexual; the
purpose of AS 1140300 is to inhibit pros-
titution, rather than to protect the chastity
of young women. Under Count |, there i
no "injured female” within the meaning of
that phrase as used in AS 124504073 The
possibility that an accusation such as is
made in Count | might be motivated by
spite or abnormal psychological condition
has not been recognized as being any
greater than for other nonscxual offense.l
The purpose of AS 1245040 is thus irrele-
vant to Count I. We conclude, therefore,
that there was no error in not applying th;
corroboration statute to Count 1.7

[6,7] The testimony of accomplice..,
like that of injured females, must be cor-
roborated in order to support a conviction.’5
The inherent distrust which attaches to
accomplice testimony is very similar to that
which attaches to the testimony of injured
females: either type of testimony may li:
motivated hy blackmail, malice, or an ab-
normal psychological condition’© We

21. Note 3 Mifim.
22. Note 2 Mifiril.

23. Johnson's contention ibut “illicit con-
nection," iir mentioned in AS 12.-15.0-10,
cnennipn.xKeM  living off the cnrningK of n
prostitute in unfounded. "lllicit connec-
tion" is a Victorian euphemism for uti-
Inwfol sexual intercourse. Black's laiw
Dictionary 883 (-Itli ed. 11151),

24. Arcor), state v. liargon, 2 Or.App, 553,
170 r*.2d 383, 385 (1870) ; State v. Me-
Cowan, 203 Or. 55). 280 P.2d 870. 878
(1855).

25. AS 12.45.020.

2G. The desire to sclf-cxciilplitc may lead a
person to falsify accomplice testimony. A
simile- motivation, to escape prosecution
ns a prostitute in exchange for testimony
against rite person who procured her, may
apply to injured females.
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therefore conclude that the proper standard
hy which to determine if there was ade-
quate corroboration should he the same for
accomplices and injured females. We have
previously discussed at length the standard
for corroboration of accomplice testimony
in Oxcnbcrg v. State.87 As modified for
the present context the features of the test
are as follows: the corroborating evidence
should be considered in conjunction with
the prostitute’s testimony; such evidence
must be consistent and harmonious with
her testimony; the corroborating evidence
will then be adequate for purposes of AS
1245040 if it dispels the assumed distrust
of the prostitute’s testimony which in the
first instance lead to the corroboration
requirement.8'

[8,9] Mere, we can find no corroborat-
ing evidence which the jury could have
considered.® The testimony of the prosti-
tute's uncle, discussed above, was consist-
ent and harmonious with the prostitute's
own testimony in that it may be read to in-
dicate that she was in fact a prostitute and
that Johnson was aware of her career.
However, it can not be rend to support the
prostitute’s testimony that Johnson had led
her into her profession and thereby violat-
ed AS 1140450, Thus the uncle's testimo-
ny in no way dispels the distrust which
gives rise to the corroboration requirement.

We hold, therefore, that, while corrobora-
tion was needed for conviction of the of-
fense charged in Count Il, there was none,

27. 812 1M Sitl), M15-Ms (Alaska 111(11).
21 L nr N7,

29. We mill' timt Hii' li'xlimtmy of IIn' prttN-
IltutiCa iiriilialinii officer ami mother

hut was only brought forth al the hearing
to perpetuate testimony to lie eonsiilereil
in ruling on the million for a new trial.
Their testimony can not, therefore, he
eonsiilereil for purposes of AS 12.15.(1 lit.
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We next must consider whether or not
the failure of the trial court to apply AS
1245040, and thereby to instruct the jury
on the need for corroboration, constitutes
plain error.

[10] We believe that a corroboration
instruction requirement would serve three
purposes; the judge would be required to
make a preliminary determination that the
evidence, if believed by the jury, is suffi-
cient to satisfy the need (or corrobora-
tion; D the instruction would call to the
attention of the jury the fact that the tes-
timony in need of corroboration may be
motivated or influenced by factors which
should lessen its credibility unless it is
adequately corroborated; it would require
that, before the jury can find the defend-
ant guilty, it must find the corrobora-
tive evidence credible and supportive of
the testimony of the injured female.3L We
fail to see how the Oxcnbcrg standard of
corroboration can be implemented and how
the purposes of AS 1245040 can be
effectuated 38 unless the jury is instructed
as to corroboration. We therefore hold
that it was plain error not to apply the
corroboration statute and thereby not to in-
struct the jury on corroboration. The con-
viction on Count Il must be reversed.3

Johnson's conviction for living off the
earnings of a prostitute, as charged in
Count 1, is affirmed. His conviction for
procuring a female for prostitution, as
charged in Count I, is reversed. The case
is remanded with directions to dismiss
Count 1.

30. Sit stnti* v.  xx, !f,] Mont. 211, 112

1"2il Lstl, lilt)y | GiLHKII).

3l. </. tuind = i lryimt, 1’t7 1'.S.
App.l>( "4, . 1827. 1882 (W)11)l
(rnpi* iliHIriH"" .

32. We ftirlbi'r mite tlint AS 12.45.010
Ktati'x that "Hie ilintithim ahull mil hr
A" mi mieiirrtibiiriiliil - lextinmny.
(Knipliiisix mI'lmLi  Tlir plain meaning nl
tlie emphasized phrase rcipiireii reversal.

33. Srr ItnrgiiN \. State, 4Nl I".2d 180, 188
IAlaska 1071),
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IN THE SENATE BY THE JUDICIARY COMMITTEE
CS FOR SENATE BILL NO. 143 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act authorizing municipalities to make solicita—

tion of a prostitute by a patron a crime of prosti—
tution. "
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 11.66.100 is amended by adding a new subsection to
read:
(&) Notwithstanding the provisions of (a) of this section, a
municipality may enact an ordinance making it unlawful for a person to
solicit another person to engage in sexual <conduct by offering to

provide monetary >;r other compensation.

1 CSSB 143 (Jud)
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