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D e a r  R e p r e s e n t a t i v e  Va s ka :

1 a m  w r i t i n g  r e g a r d i n g  H o u s e  B i l l  79 w h i c h  h a s  a p p a r e n t l y  b e e n  
i n t r o d u c e d  in t h e  F i r s t  S e s s i o n  o f  th e  1 3 t h  L e g i s l a t u r e .  T h i s  
b i l l  p r o v i d e s  t h a t  the  c u r r e n t  A l a s k a  S t a t u t e  2 2 . 2 0 . 0 2 2  p r o v i d i n g  
f c r  p e r e m p t o r y  d i s q u a l i f i c a t i o n  of j u d g e s  b e  r e p e a l e d .  I w i s h  to 
e x p r e s s  m y  m o s t  s i n c e r e  o p i n i o n  t h a t  th e  p a s s a g e  of  t h i s  b i l l  
w e a l d  c o n s t i t u t e  a g i a n t  l e a p  b a c k w a r d  in t h e  s t r u g g l e  for  a f a i r  
an d  i m p a r t i a l  j u d i c i a r y  in A l a s k a .

I r a k e  a p a r t i c u l a r  i n t e r e s t  in t h i s  b i l l  b e c a u s e  m y  fat h er , 
R o b e r t  A. P a r r i s h ,  s t r o n g l y  s u p p o r t e d  it w h e n  it w a s  o r i g i n a l l y  
p a s s e d .  I h a v e  p a i d  s p e c i a l  a t t e n t i o n  to  th e e f f e c t  w h i c h  it ha s  
h a d  u p o n  th e j u d i c i a r y  an d  j u s t i c e  in i n d i v i d u a l  ca s e s .  I h a v e  
c o n s u l t e d  w i t h  n u m e r o u s  o t h e r  l a w y e r s  w h o s e  o p i n i o n s  I r e s p e c t .  
A m o n g  t ho s e ,  t h e  n e a r  u n a n i m o u s  c o n s e n s u s  is t h a t  the p e r e m p t o r y  
d i s q u a l i f i c a t i o n  p r o c e d u r e  h a s  b e e n  of  g r e a t  b e n e f i t  to th e s t a t e  
a n d  s h o u l d  n o t  b e  a b a n d o n e d .

T h e  p e r e m p t o r y  d i s q u a l i f i c a t i o n  p r o c e d u r e  o p e r a t e s  on  two 
i n d e p e n d e n t  l ev el s.  E a c h  is b a s i c  to f a i r  a d j u d i c a t i o n  of  b o t h  
c i v i l  a n d  c r i m i n a l  c o n t r o v e r s i e s  in t h i s  sta te .

On  th e  f i r s t  le vel , th e d i s q u a l i f i c a t i o n  p r o c e d u r e  h e l p s  i n s u r e  
t h a t  a p a r t y  or  h i s  c o u n s e l  w i l l  n o t  b e  r e q u i r e d  to p a r t i c i p a t e  
in l i t i g a t i o n  b e f o r e  a j u d g e  w h o  is c o n s c i o u s l y  or  u n c o n s c i o u s l y  
b i a s e d  a g a i n s t  him. D e s p i t e  it s r a p i d  g r o w t h  a n d l a r g e  size, 
A l a s k a  is a s m a l l  s t a t e  in t e r m s  o f  its c i t i z e n s  i n t e r - r e l a t i o n­
s h i p s  a n d  t h e i r  r e l a t i o n s h i p  w i t h  the  j u d i c i a r y .  L a w y e r s  
e s p e c i a l l y  h a v e  t h e  o c c  .sion to go  b e f o r e  the  sa me  j u d g e  ti m e and 
ti m e a g a i n  d u r i n g  th e c o u r s e  of  the a v e r a g e  year. T r i a l  j u d g e s  
w i e l d  s u b s t a n t i a l  p o w e r  w e l l  b e y o n d  t h a t  w h i c h  ca n be  c o n t r o l l e d  
b y  a p p e l l a t e  r e v i e w .  T h e  p o t e n t i a l  is a l w a y s  p r e s e n t  th a t a 
j u d g e  w i l l  f o r  n o n - j u d i c i a l  r e a s o n s  a c t  in a b i a s e d  m a n n e r  
a g a i n s t  a g i v e n  a t t o r n e y  o r  p a r t y .  T h e  a v a i l a b i l i t y  o f  a 
p e r e m p t o r y  c h a l l e n g e  e f f e c t i v e l y  p r e c l u d e s  a j u d g e  f r o m  at l e a s t  
r e p e a t e d l y  a c t i n g  in a b i a s e d  m a n n e r  a g a i n s t  a l a w y e r  o r pa rt y.



R e p r e s e n t a t i v e  V a s k a
M a r c h  10, 1983
P a g e  2

A d d i t i o n a l l y ,  d e s p i t e  t h e  h i g h  q u a l i t y  o f t h e  A l a s k a n  j u d i c i a r y ,  
l a w y e r s  ar e  o f t e n  c o r r e c t  in the b e l i e f  t h a t  a c e r t a i n  j u d g e  n a v  
n o t  b e p r o p e r l y  s u i t e d  to the  t r i a l  o f  a c e r t a i n  t y p e  o f  ca se. 
A g a i n ,  t h e  p e r e m p t o r y  c h a l l e n g e  p r o c e d u r e  h e l p s  i n s u r e  t h a t  such 
a l a w y e r  or h i s  c l i e n t  w i l l  n o t  b e  b o u n d  to a c c e p t  a g i v e n  j u d g e  
to t r y  a n y  g i v e n  t y p e  o f  case.

A t  t h e  s e c o n d  le ve l,  th e  p e r e m p t o r y  c h a l l e n g e  p r o c e d u r e  p r o m o t e s  
an d  a s s u r e s  t h a t  t h e j u d i c i a r y  w i l l  in g e n e r a l  o p e r a t e  in a 
c o m p l e t e l y  u n b i a s e d  m a n n e r  and w i l l  s t r i v e  to  p r o v i d e  j u s t i c e  
u n i f o r m l y .

I t  is e a s y  to  s a y  at t h i s  s t a g e  o f  t h e  j u d i c i a r y ' s  d e v e l o p m e n t  
t h a t  w e  do  n o t  n e e d  a p e r e m p t o r y  c h a l l e n g e  la w  b e c a u s e  t h e r e  is 
n o e v i d e n c e  t h a t  a n y  j u d g e  ha s  b e e n  a c t i n g  in a b i a s e d  m a n n e r  
t o w a r d  a n y  p a r t i c u l a r  a t t o r n e y s  or  a n y  p a r t i c u l a r  t y p e  o f  ca s es .  
B u t ,  t h i s  h a s  n o t  a l w a y s  b e e n  t h e  c a s e.  T h e r e  h a v e  in t h e  p a s t  
b e e n  s t r o n g  i n t e r - p e r s o n a l  c o n f l i c t s  b e t w e e n  l a w y e r s  an d j u d g e s  
w h i c h  h a v e  r e s u l t e d  in b i a s e d  d e c i s i o n s .  L i k e w i s e ,  b e f o r e  th e 
p e r e m p t o r y  c h a l l e n g e  l a w  t h e r e  w a s  m u c h  le ss  u n i f o r m i t y  in 
j u d i c i a l  a p p l i c a t i o n  o f  th e law. It is m y  s t r o n g  b e l i e f  t h a t  t h e  
p e r e m p t o r y  c h a l l e n g e  lav; h a s  c o n t r i b u t e d  s u b s t a n t i a l l y  to th e 
i m p r o v e d  j u d i c i a l  s i t u a t i o n  in t h i s  st a te .

T h e  e x e r c i s e  o f  a p e r e m p t o r y  c h a l l e n g e  in a n y  g i v e n  c a s e  is of 
l i t t l e  s i g n i f i c a n c e  to  a judge. H o w e v e r ,  if a p a t t e r n  d e v e l o p s  
w h e r e b y  a c e r t a i n  a t t o r n e y  is r e p e a t e d l y  c h a l l e n g i n g  the s a m e  
j u d g e ,  it b e c o m e s  a p p a r e n t  to t h e  b a r  in g e n e r a !  t h a t  t h a t  
a t t o r n e y  d o e s  n o t  b e l i e v e  he c a n  g e t  a fair t r i a l  in f r o n t  of 
t h a t  jud ge . N o  j u d g e  w i s h e s  to b e  s u b j e c t  to su c h p u b l i c  o p i n i o n  
a n d  t h e r e f o r e  e a c h  s t r i v e s  to a v o i d  b i a s  in h i s  a t t i t u d e  t o w a r d s  
a t t o r n e y s  a n d / o r  p a r t i e s  a n d  t h e i r  c a s e s .  T h i s  o f f i c e  h a s  n o t  
h a d  o c c a s i o n  to p e r e m p t o r i l y  c h a l l e n g e  a j u d g e  f o r  m a n y  y e a r s .  
N e v e r t h e l e s s ,  w e  c o n s i d e r  the r i g h t  to  a p e r e m p t o r y  c h a l l e n g e  a 
f u n d a m e n t a l  g u a r a n t e e  of  th e h i g h  q u a l i t y  a n d  u n b i a s e d  j u d i c i a r y  
t h a t  w e  have.

L i k e w i s e ,  if a n y  j u d g e  d e v e l o p s  a p a t t e r n  o f  b i a s  in a g i v e n  t y p e  
o f  c a s e,  t h a t  p a t t e r n  w i l l  soon b e c o m e  e v i d e n t  t h r o u g h  t h e u s e  o f 
p e r e m p t o r y  c h a l l e n g e s .  A g a i n ,  s i n c e  s u c h  a p a t t e r n  is i n d i c a t i v e  
o f  b i a s ,  no j u d g e  w o u l d  w a n t  it to c o n t i n u e .  T h e r e f o r e ,  he  w i l l  
be  s p u r r e d  to c l o s e l y  e v a l u a t e  hi s r u l i n g s  in l i g h t  o f  t h o s e  of 
o t h e r  j u d g e s  an d  c o n f o r m  to  th em. In t h i s  wa y,  the  j u d i c i a r y  
a c t s  in a m o r e  u n i f o r m  m a n n e r .  U n i f o r m  a p p l i c a t i o n  ^.3 l a w s  is 
d e s i r a b l e .  A s i d e  f r o m  e q u a l i t y  o f  t r e a t m e n t ,  it s p e e d s  th e  
r e v i s i o n  p r o c e s s  if th e p e o p l e  o r  the  l a w m a k e r s  d i s a g r e e  w i t h  the  
m a n n e r  o f  a p p l i c a t i o n .
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I a n  p l e a s e d  to  say  t h a t  in F a i r b a n k s ,  at  l ea s t ,  t h e r e  is no 
e v i d e n c e  o f  s u c h  a t t i t u d e s .  H o w e v e r ,  as t h e y  d i d  e x i s t  b e f o r e  
t h e  p e r e m p t o r y  c h a l l e n g e  l a w  a n d  d o  e x i s t  in o t h e r  s t a t e s  w i t h o u t  
s u c h  a lav;, I a m  c o n s t r a i n e d  to b e l i e v e  t h a t  t h e r e  is a c a u s e  a n d  
e f f e c t  r e l a t i o n s h i p .

I h a v e  n o t  h a d  a n y  e x p e r i e n c e  w i t h  p o l i t i c a l  c o n t r o v e r s i e s  in the 
c o u r t s .  H o w e v e r ,  I w o u l d  a s s u m e  th at  th e r i s k  c f  a b i a s e d  j u d g e  
is a s g r e a t  t h e r e  as t is in o t h e r  t y p e s  o f  ca se s .  A s a 
l a w m a k e r , I w o u l d  .think that  y o u  w o u l d  b e  e ^ p g c i a l l y  a t t u n e d  to 
the i m p o r t a n c e  .that an  u n b i a s e d  j u d g e  m&ices' ’in- *a; l eoa l 
c o n t r o v e r s y .  I a m sure' y o u  can see as Wei]  as T t h a t  t h e r e  is 
a-iways t h e  p o t e n t i a l  fo r  t h e  s e l e c t i o n  o f  a j u d g e  w h o  s i m p l y  
s h o u l d  n o t  b e c h o s e n  t o h e a r  a g i v e n  case. I a l s o  h o p e  y o u  c a n  
u n d e r s t a n d  t h a t  j u d g e s ,  as h u m a n  b e i n g s ,  ar e s e n s i t i v e  to t h e i r  
r e p u t a t i o n  as to fairness.: S i n c e  t o p e r e m p t o r y  c h a l l e n g e  r u l e
m a y  b e  t h e  s i n g i e m o s t -  -iTTtportant m e a n s  by w h i c h  j u d i c i a l  
r e p u t a t i o n s  can b e  d e v e l o p e d  and c o m m u n i c a t e d , t h e i r  c o n t i n u e d  
e x i s t e n c e  is c r i t i c a l .

I u n d e r s t a n d  t h a t  t h e r e  a r e  c o n c e r n s  o f  e x p e d i e n c y  w h i c h  w o u l d  
m i l i t a t e  in f a v o r  of  r e p e a l i n g  the  p e r e m p t o r y  c h a l l e n g e  rule. I, 
fo r  one, f a v o r  t a k i n g  m e a s u r e s  w h i c h  i n c r e a s e  t h e  e f f i c i e n c y  and 
r e d u c e  t h e  c o s t  of the  l e ga l s ys te m.  N e v e r t h e l e s s ,  the 
i m p o r t a n c e  of  th e  p e r e m p t o r y  c h a l l e n g e  p r o c e d u r e  in t e r m s  of 
j u d i c i a l  q u a l i t y  a nd  f a i r n e s s  o f f s e t s  b y  far its c o s t  in t e r m s  of 
e f f i c i e n c y  and e x p e n s e .  T h e r e f o r e ,  I h o p e  t h a t  y o u  w i l l  o p p o s e  
p a s s a g e  of  H o u s e  B i l l  79.



10:48 5 / 1 9 / 8 3  P A G EHB 7 9 TITlE & SPONSOR SUMMARY 
AMENDED TITLE: HB 79AM(CT RULE ELD)
AN ACT REPEALING PEREMPTORY DT :'IJAL.IF U
AND C I IANGING R U I...IE 1 0  < C ) AND RULI  2 5  f D ) , Rill.. ES  0 1"
CRIMINAL PROCEDURE AND RULE. 4 2 ( 0 ,  RULES OF CIVIL PROCEDURE,
AND P R O V I D I N G  F U P  i-.N E m  EC ' I VE 
PRIME SPONSOR: FRITZ.
CO-SPONSORS: L I S K A ,
CURRENT STATUS 5/i 7/83 IN (S) 
HB 79 HOUSE ACTION

D A I i

JUDICIARY R E F E R R A L :
1 0 : 48

FINANCE
5/19/83 PAGE

DATE. SEQ PAGE LEGISLATIVE ACTION

01/19/03 01 0053 FIRST READING —  COMMITTEE REPORTS
vO ' i i /O ' 02 0223 DP04, DNP02, OTHER©1

1 1 / >s .> O*:-.' 3 j o d c a t e  e / n o t e  Msr: s u p p l  ; t
;| f i j iUf At:/DM:,

! . ■ i.)' • i • c D1 V i ' ' ■1 •1 ! ■ : '! .• H 1 ..

09/23/83 06 0330 ADVANCED TO 3RD READING Bi Oil AN l T i SI., i1 ,
0 5 7 i 6/03 i 8 ; 372 A M 0 1 ADOPTED BY DIV 9 7 12-01
05/16/83 1 9 372 AM02 ADOPTED BY UNAN CONSENT
0 5 / i 6/83 20 0000 ADVANCED TO 3RD READING BY UNAN CONSENT
02/23/83 07 0330 THIRD READING
02/23/03 08 0330 PASSED BY DIV 24-13-03
02/2 3/83 09 0331 SEC 2 FAILED BY DIV 25-12-03
02/23/83 1 (•) 0331 EFFECTIVE DATF FED BY DIV 25-12- 03
02 23/83 1 1 0331 N 0 I I C1 i)T R E C 0 N S 1D E R A T10 N GIV1 ■ N
02/25/83 I 2 0352 RECONSIDERATION NOT TAKEN UP
05/16/83 1 6 i 370 A C M  ON NO 008 RESCINDED BY UNAN CO NSC N T
05/16/93 17 1 371 RET UR NED TO 2ND READING BY UNAN CONSENT
05/t6/83 21 t 373 PASSED 'BY DIV 24 T  01
05/i 0/83 i 373 COURT RUI.r FED B ( DiV 24 )'
0 i / 8 3 23 i 374 EFFECTIVE DATE EASSED BY DIV 97 i 2 0  i
IIB 7V SENATE ACTION 1 0 : 49 5/19/83

DATE ST.'O PAGE 1 l; G IS! A 1 1 VI AI T"t ON

,■

09/ >0/83 i 3

,• 11 V "1

027 ̂
RSt R 'ING 0MM1TTE6 REPORTS 

FIRST READING COMMITTEE REPORTS
0 4 • 1 5 -TM 1 4 07 i 5 MOVE)* I'RUM S A, TO HID BY UNAN C o n  si:: nt
05/I 2/83 15 096 7 Rl TURNED TO HOUSE

X K ><• k. !<• •)(■ i("k.

I'lDTi infty
1' I n a n c e

RULES
)(.«. .)( )t n k •>< ■)(• )(■

PAGE

I OF 3

2 OF S

3 Ol 3



-



M a y  11, 1933

S p e a k e r  J o e  H a y e s  
H o u s e  o f  R e p r e s e n t a t i v e s  
P o u c h  V
J u n e a u ,  A l a s k a  99811 

D e a r  S p e a k e r  Hayes:

O n  a d v i s e  f r o m  R i c h a r d  Fo lt a , L e g a l  C o u n s e l  fo r  the 
L e g i s l a t i v e  A f f a i r s  A g e n c y ,  I a m  r e s p e c t f u l l y  r e t u r n i n g ,  for 
y o u r  a t t e n t i o n ,  H o u s e  B i l l  No. 7 9 (ct r u l e  failed) ( r ep ea li n g 
p e r e m p t o r y  d i s q u a l i f i c a t i o n  of a judge) , w h i c h  ha s  b e e n  in 
the S e n a t e  J u d i c i a r y  C o m m i t t e e .

A t t a c h e d  yo u  w i x i  f i n d  a c o p y  of  Mr. F o l t a ' s  m e m o  a l o n g  
w i t h  the o r i g i n a l  a n d  c o m m i t t e e  c o p i e s  of  the bi ll.

S i n c e r e l y ,

S e n a t o r  B i l l  Ray, C h a i r m a n  
S e n a t e  J u d i c i a r y  C o m m i t t e e

A t t a c h m e n t s :  3
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FROM:

HB  79 —  e f f e c t  on  c o u r t  r u l e s

S e n a t o r  B i l l  Ray f
C hairmar., S e n a t e  J u d i c i a r y  C o m m i t t e e

R i c h a r d  C. F o l t a  
L e g i s l a t i v e  C o u n s e l

L

S e c t i o n  2 of the a b o v e  r e f e r e n c e d  b i l l  as p a s s e d  b y  the 
H o u s e  reads:

(d) A  j u d i c i a l  o f f i c e r  m a y  be d i s q u a l i f i e d  o n l y  u n d e r
th i s s e c t i o n  or  A S  2 2 . 3 0 . 0 7 0 .

It is o u r  o p i n i o n  t h a t  Sec. 2 has  the e f f e c t  of  c h a n g i n g  
Ru l e ]0(c) a n d  R u l e  25(d), R u l e s  of C r i m i n a l  P r o c e d u r e ,  an d  
R u l e  42(c), R u l e s  of  C i v i l  P r o c e d u r e  a n d  to be  e f f e c t i v e  the  
b i I l m u s t  be a p p r o v e d  b y an a f f i r m a t i v e  v o t e  o f  t w o - t h i r d s  
of  the fu ll  m e m b e r s h i p  o f  e a c h  h o u s e  u n d e r  R u l e  39(e) of the 
U n i f o r m  Ru les . T h e  H o u s e  b i l l  t i t l e  s h o u l d  a l s o  n o t e  the 
c h a n g e  in the c o u r t  rul es;  h o w e v e r  t h a t  c a n  o n l y  be a c c o m­
p l i s h e d  in th e  House.

R C F :1jb 
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F I S C A L  NOTE .

I. ’ R E Q U E S T
Bill/Resolution No. HB 79________ _______________________________________
Title " A n  Ar t  r e p e a l i n g  Dereroto-v fi r a d o n  of a iudge....11______
R e q u e s t e d  b y  H o u s e  J u d i c i a r y  Coo-?: t l  ee_____________________ D a t e_1 / 2 6 / B 3 ________ _

II. F I S C A L  D E T A I L

A g e n c y  A f f e c t e d  D e p a r t m e n t  of L a v _______________________________________ _ _________

P r o g r a m  C a t e g o r y  A f f e c t e d  A d m i n i s t r a t i o n  of J u s t i c e ____________ ____________

ER U ,  P r o g r a m ,  O r  S u b p r o g r a m ( s )  A f f e c t e d  P r o s e c u t i o n __________________________ _

( N o t e *  I f  m o r e  t h a n  o n e  b u d g e t  c o m p o n e n t  is a f f e c t e d ,  s e p a r a t e  i i n e - i t e m  

a m o u n t s  a n d  f u n d i n g  f o r  e a c h  c o m p o n e n t  i n  the a n a l y s i s  s e c t i o n . )

E X P E N D I T U R E S  ( T h o u s a n d s  o f  D o l l a r s )

F Y  S 3 F Y  84 F Y  8 5 F T  8 6 3 CO F Y  8 3

1 0 0  P E R S O N A L  S E R V I C E S

2 0 0  T R A V E L

3 0 0  C O N T R A C T U A L

4 0 0  C O M M O D I T I E S

5 0 0  E Q U I P M E N T

6 0 0  L A N D  &  S T R U C T U R E S

7 0 0  G R A N T S ,C L A I M S ,E T C .

•

T O T A L  X  X X
C o s t s  t h a t  w i l l  o c c u r  c a n n o t  b e  d e t e r m i n e d  at t h i s  time. S e e  a n a l y s i s  b e l o w .

F U N D I N G  ( T h o u s a n d s  o f  D o l l a r s )
G e n e r a l  F u n d s  c o s t s  t h a t  w i l l  o c c u r  c a n n o t  b e  d e t e r m i n e d  a t  this time.

G E N E R A L  F U N D X X y

F E D E R A L  FUND'!

O T H E R  ( S p e c i f y  S o u r c e )
.

III. A N A L Y S I S  (Se e  F i s c a l  N o t e  P r e p a r a t i o n  I n s t r u c t i o n ,  S e c t i o n  III)

A l t h o u g h  n o t  q u a n t i f i a b l e  at  t h i s  t i m e ,  t h i s  b i l l  h a s  t h e  
p o t e n t i a l  f o r  c a u s i n g  a s i g n i f i c a n t  f i s c a l  i m p a c t  o n  t h e  D e p a r t ­
m e n t  o f  L a w ,  t h e  P u b l i c  D e f e n d e r  a n d  t h e C o u r t  S y s t e m .  T h e  
d e p a r t m e n t  r a r e l y  u s e s  p e r e m p t o r y  d i s q u a l i f i c a t i o n  a n d  t h e  
d e p a r t m e n t ' s  C r i m i n a l  D i v i s i o n  p r o b a b l y  d o e s  s o  o n l y  10 o r  12 
t i m e s  e a c h  y e a r .  The. p r o b l e m  w i l l  a r i s e  f r o m  t h e  p r i v a t e  

c r i m i n a l  d e f e n s e  b a r  w h i c h  d i s q u a l i f i e s  s o m e  j d g e s  307. o r  407. o f  
t h e  t i m e . ^  I f t h e  p r i v a t e  b a r  c o n t i n u e s  to s e e k  t h i s  s a m e  l e v e l  

d i s q u a l i f i c a t i o n ,  b a s e d  o n  c a u s e ,  o u r  p r o s e c u t o r s  w i l l  t h e n  h a v e  
t o • d e v o t e  s u b s t a n t i a l  p o r t i o n s  o f  t h e i r  t i m e  p a r t i c i p a t i n g  in a 

t w o - t i e r  d i s q u a l i f i c a t i o n  h e a r i n g  p r o c e s s .  W i t h o u t  a n y  p r i o r  
e x p e r i e n c e  tc g u i d e  u s ,  t h e  d e p a r t m e n t  is h e s i t a n t  to  s p e c u l a t e  
o n  t h e  actus, a c o s t  t h a t  t h i s  b i l l  m i g h t  c a u s e .  T h e  d e p a r t m e n t

-*-̂ ey e , c h a t  t h i s  b i l l  w i l l  h a v e  t h e  e f f e c t  o £ , h a m D e r i n e  i t s  
o v e r a l l  a b i l i t y  to p r o s e c u t e  c r i m i n a l  o r r e n s e s ,  by d i v e r t i n g
a l r e a d y  d i m i n i s h e d  r e s o u r c e s  f r o m  o t h e r  m a t t e r s  c u r r e n t l y  b e i n g  
a d d r e s s e d .  . . .  ,

k a L J . i i / v x ,
IV. D A T E  J a n u a r y  28 .  1 9 8 3  PREPAr.ED S Y  R i c h a r d  I. P e g u e s . M ? i r .  A d m . S v ' c s .

A G E N C Y  D p r i  p y r r n p p  r  o f  l a w ________________________________________________________________________

r\ — l — - ----- 1



Schaihle, Stalev. DeLisio & Cook. Inc.
■\ Professional l.vpal Cor/toroiion

IV irh an k t. O ffice
(iracc  Brr£ Schailile 
l l o n jn l  Su lry
Dcnni> E . Gwk
Bariiara L  Schuliruann 
R o lw rl II. C n N t l i ^  
Charles I) . S iltcv . Jr. 
C c ran l R . L jF a r lr  
G rrp o n  U . Ln^mricr

Anrho rapc O ffice
S jlrp lirn  S. IV L in o  
A lan S lu rry  
J»»wph M. Moran 
M ichael C. G rrap lih  
P a lr ir ia  I., ZoIh'I 
W alter J. S 'itn llo  
L y n n  L. C a ^ r l

O f Counsel:
W illiam  V. Bopprv«

M a r c h  29. 1983

R e p r e s e n t a t i v e  A n t h u n y  N. V a s k a  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: H o u s e  B i l l  79,
R e p e a l i n g  P e r e m p t o r y  D i s q u a l i f i c a t i o n  of J u d g e s

D e a r  R e p r e s e n t a t i v e  V a s k a :

H o u s e  Bill 79 w o u l d  e l i m i n a t e  th e p e r e m p t o r y  c h a l l e n g e  of 
judg es.  It w o u l d  t h u s  o n l y  a l l o w  c h a l l e n g e s  of j u d g e s  for 
c a u s e  u n d e r  A.S. 2 2 . 2 0 . 0 2 0 .  If o n l y  c h a l l e n g e s  for c a u s e  are 
a l l o w e d ,  t h e n  c h a l l e n g e s  for c a u s e  w i l l  i n c r e a s e .  U n d e r  the 
p r e s e n t  s y st em , I do n ot  h e s i t a t e  to a p p e a r  b e f o r e  j ud g e s  
t h a t  I h a v o  c h a l l e n g e d  p e r e m p t o r i l y .  T h e r e  ar e m a n y  r e a s o n s  
for c h a n g i n g  a judge.

H o w e v e r ,  if y o u  c h a l l e n g e  a j u d g e  for cause, it is a v e r y  
s e r i o u s  a c c u s a t i o n .  Y o u  m u s t  state, by a f f i d a v i t ,  t h a t  y o u  
fe e l the j udg e c a n n o t  be fa i r and  i m p a r t i a l .  In a wa y , y o u  
a r e s t a t i n g  the j u d ge  has no t  f o l l o w e d  the j u d i c i a l  c a n o n s  of 
et h i c s .  S / h e  has f a i l e d  to r e c u s e  h i m s e l f  or h e r s e l f  w h e n  
that is w h a t  s h o u l d  h a v e  h a p p e n e d .  If I ev er  had to 
c h a l l e n g e  a ju dge  for  cau se , I w o u l d  n e v e r  w a n t  to a p p e a r  
b e f o r e  t h a t  ju dge ag a in . I w o u l d  c o n t i n u e  to c h a l l e n g e  th at  
j u d g e  for ca us e,  p a r t i c u l a r l y  if tha t is w h a t  m y  c l i e n t  
w a n t e d  or i n s i s t e d  up on.

U s i n g  this m e t h o d  of d i s q u a l i f i c a t i o n  w i l l  c a u s e  a n  i n c r e a s e  
in l e g al  c o s t s  and  e x p e n s e s  for c l i e n t s ,  an d w i l l  i n c r e a s e  
the w o r k  of judges. A t t o r n e y s  w i l l  h a v e  to fi l e m o t i o n s  to 
d i s q u a l i f y  for ca use, a c c o m p a n i e d  by a f f i d a v i t s  and 
m e m o r a n d a .  T h e r e  w i l l  be h e a r i n g s  on the m o t i o n .  If the 
m o t i o n  is f i r s t  de n i e d ,  t h e n  it is a s s i g n e d  to a n o t h e r  j u dg e 
for h e a r i n g  u n d e r  A.S.  2 2 . 2 0 . 0 2 0 ( c ) .  If the m o t i o n  is s t i l l  
de n i e d ,  th e q u e s t i o n  c a n  go up  on a pp ea l,  or at l e a s t  a 
p e t i t i o n  for r e v i e w  c a n  be fi led . T h e  p e r e m p t o r y  c h a l l e n g e  
s y s t e m  is so m u c h  m o r e  e f f i c i e n t ,  th at  it s h o u l d  be r e t a i n e d .

If ere a r e  p r o b l e m s  b e c a u s e  t h e r e  a r e s i n g l e  j u d ge  
d i s t r i c t s ,  t h o s e  a r e  p r o b l e m s  s h o u l d  be s o l v e d  by i n g e n i o u s

300  ltanu'll<' Street 
(9 0 7 ) 1 52 -1 8 55

l\ .-t O ffice Ho\ K 10 
Cal.le A<l)lfc>«. -  M KK I'A IK

ratrliankx. Alaska 9 9 7 0 7  
Telex No. 3 3 -1 1 6

Anrliorupr O f f i i r :  9 1 3  U r* i lilla Vwniir, I'o-i O f f i r r  lin \ 2H10. Amlmruju*. Mu^ku 995)0-21141) (9 0 7 ) 2 7 9 -9574



M a r c h  29, 198 3 
P a g e  -2-

u s e  of t e l e p h o n e  h e a r i n g s ,  ard, if n e c e s s a r y ,  a s s i g n m e n t  of a 
judge f r o m  a d i f f e r e n t  d i s t r i c t  to h a n d l e  m o t i o n s  an d the 
trial. E l i m i n a t i n g  the p e r e m p t o r y  c h a l l e n g e  of j ud g e s  w i l l  
not s o l v e  t h e  p r o b l e m .

A l a s k a  is s t i l l  a s m a l l  e n o u g h  s t a t e  th at  m a n y  p e o p l e  k n o w  
ju dge s t h a t  t h e y  c o m e  be f o r e .  If t h e y  a r e  not c o m f o r t a b l e ,  
for w h a t e v e r  r e a s o n ,  t h e y  s h o u l d  h a v e  the r i g h t  to on e 
p e r e m p t o r y  c h a l l e n g e .  T h e  t im es  w h e n  t hi s has b e c o m e  a 
p r o b l e m  for the c o u r t  s y s t e m  a r e  t im es  w h e n  a j u dg e ha s 
a n n o u n c e d  p u b l i c a l l y  the s e n t e n c e  s / h e  i n t e n d s  to g i v e  in all 
d r u n k  d r i v i n g  cas es , for e x a m p l e ,  or c a s e s  w h e r e  l a w y e r s  and 
l i t i g a n t s  h a v e  c o n s i s t e n t l y  fe l t t h a t  the j u d g e ' s  d e m e a n o r  or 
d e c i s i o n s  w e r e  u n a c c e p t a b l e .

T h e  p e r e m p t o r y  s y s t e m  w o r k s  v e r y  e f f i c i e n t l y .  If a j u dg e is 
c h a l l e n g e d ,  a n o t h e r  ju dge  is v e r y  s i m p l y  a s s i g n e d  to the 
case. On e  p i e c e  of p a p e r  n e e d s  to be f i l e d  by th e  a t t o r n e y ,  
and a n o t h e r  is f i l e d  by the c ou rts . (See C i v i l  R u l e  42.)

T h e  p e r e m p t o r y  c h a l l e n g e  of ju dg es  s h o u l d  be r e t a i n e d .  I 
u r g e  y o u  to d e f e a t  H o u s e  B i l l  79.

S i n c e r e l y ,

S C H A I B L E , S T AL EY ,  D e L I S I O  & COOK. Inc.

By:

B a r b a r a  L. S c h u h m a n n

B L S : s k b
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A n  A c t  r e p e a l i n g  p e r e m p t o r y  
d i s q u a l i f i c a t i o n  o f  a j u d g e  
and  c h a n g i n g  R u l e  10(c) and  
R u l e  25(d), R u l e s  o f  C r i m i n a l  
P r o c e d u r e  a n d  R u l e  4 2( c ) ,  Rule 
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M a r c h  29. 19 8 3

R e p r e s e n t a t i v e  A n t h o n y  N. V a s k a  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: H o u s e  B i l l  79,
R e p e a l i n g  P e r e m p t o r y  D i s q u a l i f i c a t i o n  of J u d g e s

D e a r  R e p r e s e n t a t i v e  V a s k a :

H o u s e  B i l l  79 w o u l d  e l i m i n a t e  th e p e r e m p t o r y  c h a l l e n g e  of 
j ud ges . It w o u l d  thus  o n l y  a l l o w  c h a l l e n g e s  of jud ge s for 
c a u s e  u n d e r  A. S.  2 2 . 2 0 . 0 2 0 .  If o n l y  c h a l l e n g e s  for c a u s e  ar e 
a l l o w e d ,  t h e n  c h a l l e n g e s  for c a u s e  w i l l  i n c r e a s e .  U n d e r  the 
p r e s e n t  s y s t e m ,  I do not h e s i t a t e  to a p p e a r  b e f o r e  ju dg e s  
t h a t  I h a v e  c h a l l e n g e d  p e r e m p t o r i l y .  T h e r e  are m a n y  r e a s o n s  
for c h a n g i n g  a judge.

H o w e v e r ,  if y o u  c h a l l e n g e  a j u dg e for cause, it is a v e r y  
s e r i o u s  a c c u s a t i o n .  Y o u  m u s t  st ate , b y a f f i d a v i t ,  t h a t  y o u  
f ee l the j u dg e c a n n o t  be fa i r an d I m p a r t i a l .  In a way , y o u  
a r e  s t a t i n g  the judge ha s not f o l l o w e d  the j u d i c i a l  c a n o n s  of 
e t h i c s .  S / h e  has f a i l e d  to r e c u s e  h i m s e l f  or h e r s e l f  w h e n  
t h a t  is w h a t  s h o u l d  h a v e  h a p p e n e d .  If I e v e r  had  to 
c h a l l e n g e  a j u dg e or cau se , I w o u l d  n e v e r  w a n t  to a p p e a r  
b e f o r e  t h a t  ju dge  cg ain . I w o u l d  c o n t i n u e  to c h a l l e n g e  th at  
j u d g e  for ca us e ,  p a r t i c u l a r l y  if that is w h a t  ray c l i e n t  
w a n t e d  or i n s i s t e d  upon.

U s i n g  th is  m e t h o d  of d i s q u a l i f i c a t i o n  w i l l  c a u s e  an  i n c r e a s e  
in l e ga l c o s t s  and e x p e n s e s  for c l i e n t s ,  and  w i l l  i n c r e a s e  
t he w o r k  or judges. A t t o r n e y s  w i l l  h a v e  to fi l e m o t i o n s  to 
d i s q u a l i f y  for cause, a c c o m p a n i e d  by a f f i d a v i t s  an d  
m e m o r a n d a .  T h e r e  w i l l  be h e a r i n g s  on the m o t i o n .  If the 
m o t i o n  is f i r s t  d en ie d,  t h e n  it is a s s i g n e d  to a n o t h e r  j ud ge 
for h e a r i n g  u n d e r  A.S. 2 2 . 2 0 . 0 2 0 ( c ) .  If th e  m o t i o n  is s t i l l  
d e n i e d ,  the q u e s t i o n  can go up  on a p pe al , or at l e a s t  a 
p e t i t i o n  fo r r e v i e w  c a n  be fi led . Th e  p e r e m p t o r y  c h a l l e n g e  
s y s t e m  is so m u c h  m o r e  e f f i c i e n t ,  that  it s h o u l d  be r e t a i n e d .

If t h e r e  a r e  p r o b l e m s  b e c a u s e  t h e r e  ar e s i n g l e  ju dge 
d i s t r i c t s ,  t h o s e  ar e p r o b l e m s  s h o u l d  be s o l v e d  by i n g e n i o u s
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u s e of t e l e p h o n e  h e a r i n g s ,  and, if n e c e s s a r y ,  a s s i g n m e n t  of a 
ju dge f r o m  a d i f f e r e n t  d i s t r i c t  to h a n d l e  m o t i o n s  a n d  the 
trial. E l i m i n a t i n g  the p e r e m p t o r y  c h a l l e n g e  of j u d g e s  w i l l  
not s o l v e  th e p r o b l e m .

A l a s k a  is s t i l l  a s m a l l  e n o u g h  s t a t e  t h a t  m a n y  p e o p l e  k n o w  
u d ge s t h a t  they c o m e  b e fo re . If t h e y  a r e  n o t  c o m f o r t a b l e ,
)r w h a t e v e r  rea so n , t h e y  s h o u l d  h a v e  th e r i g h t  to one 
'r emp tor y c h a l l e n g e .  T h e  t i m e s  w h e n  t h i s  ha s b e c o m e  a 

.rob le m for the c o u r t  s y s t e m  a r e  t i m e s  w h e n  a j u d g e  has 
a n n o u n c e d  p u b l i c a l l y  the s e n t e n c e  s / h e  i n t e n d s  to g i v e  in all 
d r u n k  d r i v i n g  cases, for e x a m p l e ,  or c a s e s  w h e r e  l a w y e r s  and 
l i t i g a n t s  h a v e  c o n s i s t e n t l y  felt  t h a t  the j u d g e ' s  d e m e a n o r  or 
d e c i s i o n s  w e r e  u n a c c e p t a b l e .

T h e  p e r e m p t o r y  s y s t e m  w o r k s  v e r y  e f f i c i e n t l y .  If a j ud ge  is 
c h a l l e n g e d ,  a n o t h e r  j udg e is v e r y  s i m p l y  a s s i g n e d  to the 
case. O n e  p i e c e  of p a p e r  n e e d s  to be f i l e d  by l e a t t o r n e y ,  
and a n o t h e r  is f i l e d  by the  c o u r t s .  (S e e  C i v i l  R u l e  42.)

The p e r e m p t o r y  c h a l l e n g e  of j u dg e s  s h o u l d  be r e t a i n e d .  I 
u r g e  y o u  to d e f e a t  H o u s e  B i l l  79.

S i n c e r e l y

S C H A I B L E .  S TA LE Y.  D e L I S I O  t* C OOK , Inc

B a r b a r a  L. S c h u h m a n n

B L S : s k b
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l y M O N D  V .  P O R K S  
cnicr w jn c t  uiRRCMe coo*cr February 28, 1983

Senator Bill Ray
Chairman, Senate Judiciary Committee 
Pouch t
Juneau, AK 99811

Dear Senator Ray:

At the request of Judicial Council members, the 
Council's staff undertook a review of potential solutions to 
problems created oy peremptory challenges to judges. Our work 
focused on solutions which permit the continued existence of 
the right to such challenges while alleviating the adminis­
trative problems created by their frequent, use. Because your 
committee will be considering both:SB l O O a n d / H B  79, we are 
providing our preliminary memorandum for your information.

The
prior to the 
final report 
on April 6. 
beforehand,

enclosed memo describes our research completed 
Council's meeting on February 15 - 16, 1983. Our 
will be presented to the Joint Judiciary Committee 
If you would like to have further information 

please let me kno...

Sincerely,

Francis L. Bremson 
Executive Director

V.

FB/pd
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F a i r b a n k s  A l a s k a  9 97 01

S e n a t o r  B i l l  Ray
C h a i r m a n ,  S e n a t e  J u d i c i a r y  C o m m i t t e e  
S t a t e  C a p i t o l  
P o u c h  V
J u n e a u ,  A l a s k a  99 811

Re: H o u s e  Bi ll  No. 7 9 a m

D e a r  S e n a t o r  Ray:

P l e a s e  do  n o t  p a s s  th e b i l l  t h a t  w o u l d  r e p e a l  the 
p e r e m p t o r y  d i s q u a l i f i c a t i o n  of  a judge. I a m  an a t t o r n e y  an d  
h a v e  b e e n  p r a c t i c i n g  l a w  in b o t h  the  p u b l i c  an d  p r i v a t e  s e c t o r  in 
F r b a n k s  for  a l m o s t  t w e l v e  ye ar s.  I c o n s i d e r  the  r i g h t  to 
p e r e m p t o r i l y  d i s q u a l i f y  a j u d g e  on e  of the m o s t  i m p o r t a n t  r i g h t s  
a f f o r d e d  a l i t i g a n t  u n d e r  th e c o u r t  rules. No t  o n l y  is it i m p o r­
tant to  d e f e n d a n t s  in c r i m i n a l  cases, b u t  it is at l e a s t  e q u a l l y  
i m p o r t a n t  to p l a i n t i f f s  a n d  d e f e n d a n t s  ( in c l u d i n g  the State) in 
c i v i l  c a s e s  and  to th e p r o s e c u t i o n  in c r i m i n a l  cases.

A l t h o u g h  t h e r e  a r e  m a n y  r e a s o n s  v/hy a l i t i g a n t  m i g h t  
c h o o s e  to d i s q u a l i f y  a ju dge , the c h i e f  v a l u e  of the  r i g h t  to 
d i s q u a l i f y  a j u dg e  is t h a t  it g i v e s  the l i t i g a n t s  a f e e l i n g  of 
b e i n g  t r e a t e d  f a i r l y  by the c o u r t  syst em.  If l i t i g a n t s  feel th at  
a j u d g e  m a y  be  b i a s e d  or p r e d i s p o s e d  to r u l e  in a c e r t a i n  way, 
the c r e d i b i l i t y  a n d  e f f e c t i v e n e s s  of th e j u s t i c e  s y s t e m  is 
s e v e r e l y  c u r t a i l e d .

Al s o,  t h e r e  n e e d s  to be a w a y  for p a r t i e s  to k e e p  a b a d 
j u d g e  f r o m  h e a r i n g  t h e i r  case. D i s q u a l i f i c a t i o n  of  a j u d g e  for 
c a u s e  u n d e r  AS 22. 20. 020 is d i f f i c u l t  a n d  o n l y  a p p l i e s  in v e r y  
l i m i t e d  c i r c u m s t a n c e s .  A  p< r e m p t o r y  d i s q u a l i f i c a t i o n  is a v e r y  
e f f i c i e n t  w a y  for a p a r t y  tc fr ee  h i m s e l f  f r o m  the c o n t r o l  of a 
j u d g e  w h o  the p a r t y  t h i n k s  (rightly or  w r o n g l y )  w i l l  t r e a t  h i m  
u n f lirly.



P l e a s e  l i s t e n  to t h e  l a w y e r s  (both p r i v a t e  a n d  public) 
a n d  j u d g e s  t h a t  a r e  i n v o l v e d  in the j u s t i c e  s y s t e m  a n d  h a v e  
d i r e c t  e x p e r i e n c e  w i t h  p e r e m p t o r y  d i s q u a l i f i c a t i o n s .  P l e a s e  
d o n ' t  b a s e  y o u r  d e c i s i o n  on  w h e t h e r  to p a s s  t h e b i l l  o n b u d g e t a r y  
r e a s o n s .  I k n o w  of e x c e e d i n g l y  fe w l a w y e r s  w h o  b e l i e v e  t h a t  th i s 
v a l u a b l e  r i g h t  to p e r e m p t o r i l y  d i s q u a l i f y  a j u d g e  s h o u l d  be d o n e  
a w a y  wi th.  W h a t e v e r  g o o d  m i g h t  be  a c c o m p l i s h e d  b y  th e r e p e a l  
w i l l  be  v a s t l y  o v e r s h a d o w e d  by  the r e s u l t i n g  e r o s i o n  of  p u b l i c  
c o n f i d e n c e  in the c o u r t  syst em.

V e r y  s i n c e r e l y ,

E. J o h n  A t h e n s ,  Jr.



TAKEN FROM THE SENATE JUDICIARY COMMITTEE MEETING MINUTES OF 

MAY 11, 1983:

The third order of business was House Bill 79— Repealing peremptory 
disqualifications of judges, as to which Senator Ray announced that 
he is sending the bill back to the House with a letter to Speaker 
Hayes, (letter attached) stating that, based on information recently 
received, it is the Judiciary Committee's belief that the bill was 
either improperly passed or the title is wrong and that these pro­
blems must be resolved by the House. Tire re were no objections to 
this course of action and it was so ordered.
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T E S T I M O N Y  O F  J U D G E  J A M E S  D. H O R N A D A Y ,  H O M E R  

F e b r u a r y  2, 1983

Mr. C h a i r m a n  and l a d l e s  and g e n t l e m e n  of the C o m m i t t e e ,  t h a n k  y o u  f o r  h o l d i n g  

t his h e a r i n g  and i n v i t i n g  me to a d d r e s s  the C o m m i t t e e .  I h o p e  I am n o t  the 

m o n s t e r  j u d g e  t h a t  e v e r y o n e  h a s  b e e n  t a l k i n g  about. M y  n a m e  is J a m e s  D. 

H o r n a d a y  and f r o m  a p e r s p e c t i v e  of n e a r l y  20 y e a r s  in A l a s k a  I a m  s p e a k i n g  to 

y o u  t o d a y  as a j u d g e .  T h e  j u d i c i a l  c a n n o n s  p e r m i t  and e v e n  r e q u i r e  that judges 

s p e a k  out f o r  the i m p r o v e m e n t  of the a d m i n i s t r a t i o n  of j u s t i c e .  A n d  w i t h  all of 

the c o m m e n t s  b y  m a n y  o f  n y  l a w y e r  f r i e n d s  I fee l  a l i t t l e  l i k e  D a v i d  w h e n  he 

w e n t  u p  a g a i n s t  G o l i a t h .  T h e  m e n  and w o m e n  of g oo d  w i l l  c an  a n d  do  d i f f e r  in 

t h e i r  o p i n i o n s ,  a n d  it d o e s  r e m i n d  a l i t t l e  of the o l d  A l a s k a  a d a g e  that if the 

l a w y e r s  a r e  a g a i n s t  s o m e t h i n g  it m u s t  be w o r t h w h i l e .  I w i s h  it w e r e  so m e o n e  

e l s e  w h o  w a s  o n  t h e  l i n e  " a t h e r  t h a n  me, f r a n k l y  I w o u l d  r a t h e r  be p l a y i n g  

b a s k e t b a l l  or  w o r k i n g  oi. i l e g a l  h i s t o r y  p r oj e c t .  But the q u e s t i o n  o f  the 

p e r e m p t o r y  c h a l l e n g e  is i n v o l v e d  w i t h  the i n d e p e n d e n c e  o f  th e  j u d i c i a r y  and the 

d e c r e a s i n g  r e s p e c t  f o r  the j u d i c i a r y .  F i r s t  of all, th e  p e r e m p t o r y  c h a l l e n g e  is 

n o t  a f u n d a m e n t a l  c o n s t i t u t i o n a l  r i g h t ;  it doe s  not e v e n  e x i s t  a n yw h e r e  in the 

F e d e r a l  s y s t e m ! a n d  t h e r e  a r e  f e d e r a l  j u d g e s  in e v e r y  s t a t e  a n d  t e r ri t o r y .  

A p p a r e n t l y  it d o e s  n o t  e v e n  e x i s t  in the v a s t  m a j o r i t y ,  a b out tw o - t h i r d s  of the 

s t a t e s .  A 1 aslca- xs in the e x t r e m e  m i n o r i t y .  It did n o t  e x i s t  in A T a s k a  u n t il  a

f e w  y e a r s  a g o  w h e n  s o m e  l a w y e r s  p u s h e d  it t h r o u g h  the L e g i s l a t u r e .  T h e  Federal 

s y s t e m - a n d ~ t h e  m a j o r i t y  of~istates get a l o n g  j u s t  f i n e  w i t h o u t  it. N o w  as one 

e x a m p l e ,  d r u n k  d r i v i n g  c a s e s  a r e  the m o s t  s e r i o u s  p r o b l e m  f a c i n g  the A l a s k a  

C o u r t  S y s t e m .  O v e r  h a l f  of a l l  the jury t r i a l s in the e n t i r e C o u r t  S y s t e m  are 

d r u n k  d r i v i n g  c a s e s T  D r i n k i n g w a s  i n v o l v e d  in o v e r  B O Z ^ o f  the t r a ffic  '

-nrt a l i t r e s ; o v e r  2 0 0  t h o u s a n d  are k i l l e d  or injurecf a n n u a l l y  on o u r  n a t i o n ' s  

h i g h w a y s .  L e t ' s  m a k e  c l e a r  w h a t  the L e g i s l a t u r e  ha s  a l r e a d y  d o n e ;  the 

L e g i s l a t u r e  h a s  p a s s e d  l e g i s l a t i o n  p r o v i d i n g  for up to o n e  y e a r  in j a i l  and 

$ 5 , 0 0 0  fine, r e v o c a t i o n  of l i c e n s e s  and c o m m u n i t y  w ork. N o w  the s t a t u t e s  

s p e c i f i c a l l y  s t a t e s  t h a t  for the first o f f e n s e  a d e f e n d a n t  in to r e c e i v e  not 

l e s s  than 72 c o n s e c u t i v e  h o u r s .  It is too s e r i o u s  a p r o b l e m  to l e a v e  in the 

h a n d s  of the a t t o r n e y s  and that is the n o n A - e f f e c t  of the p e r e m p t o r y  c h a l l e n g e

w i t h o u t  cause. J u d g e s  ar e  c o n c e r n e d  a b o u t  the p e r e m p t o r y  c h a l l e n g e ;  it is

a f f e c t i n g  s e n t e n c e  ;. T h e  C h i e f  J u s t i c e  h a s  s t a t e d  p u b l i c l y  t h a t  the p e r e m p t o r y  

c h a l l e n g e  m o d e r a t e s  s e n t e n c e s  and that a j u d g e  h a s  to w a l k  a f i n e  l i n e  and if 

t h e y  get too f a r  o v e r  the y  w i l l  be r e m o v e d  by tli; p e r e m p t i o n .  1 w a s  told by t. e

p r e s i d i n g  J u d g e  t h a t  I ha d  to t a k e  p e r e m p t i o n s  into c o n s i d e r a t i o n  w h e n  1

s e n t e n c e .  It is the m o s t  f r e q u e n t  topic of c o n v e r s a t i o n  at the A n n u a l  J u d i c i a l  

C o n f e r e n c e .  T h e  l e a d i n g  a u t h o r i t y  on c o u r t  d e l a y  c a l l e d  the A l a s k a  p e r e m p t o r y  

c h a l l e n g e  an a b s o l u t e  a b o m i n a t i o n ,  t h o s e  w e r e  his w o r d s .  R e p r e s e n t a t i v e s  of the 

N a t i o n a l  C e n t e r  o f  S t a t e  C o u r t s  w e r e  a m a z e d  at the e x i s t e n c e  of the r e m o v a l 

w i t h o u t  c a u s e .  I h a v e  h e a r d  j u d g e s  tell the C h i e f  J u s t i c e  t h e y  a r e  c o r ^ u m e d  

a b o u t  the p e r e m p t i o n .  It is a p r o b l e m  s t a t e - w i d e ,  not j u s t  in H o m e r .  You h ave 

h e a r d  the l a w y e r  in B e t h e l  and the* p r o b l e m s  there. Y o u ' v e  h e a r d  the j u d g e s  in 

F a i r b a n k s .  It e x i s t s  in K o d i a k ,  K e t c h i k a n ,  J u n e a u  a n d  al l  o v e r  the state, even 

in m u l t i - j u d g e  a r e a s .  N o w  w e  a n n o u n c e d  a p a t t e r n  of s e n t e n c i n g  in d r u n k  d r i v i n g  

c a s e s  in H o m e r  a b o u t  a y e a r  ag' w h i c h  w a s  e f f e c t i v e ,  b u t  s e n t e n c e s  w e r e  c l e a r l y  

w i t h i n  the s e n t e n c e s  p e r m i t t e d  by the L e g i s l a t u r e .  F i f t e e n  d a y s  is .less than 5% 

of the m a x i m u m  p e n a l t y .  A l t h o u g h  the a n n o u n c e d  p a t t e r n  is n o  l o n g e r  in effect 

and w a s  r e s c i n d e d  w h e n  the h i g h e r  c o u r t  ruled that it c o u l d  no t  be a p p l i e d .

T h e r e  are s e n t e n c i n g  p a t t e r n s  in A l a s k a ,  a t t o r n e y s  k e e p  r e c o r d s  of the s e n t e n c e s  

of j u d g e s .  So t h e r e  a r e  p a t t e r n s  but k n o w n  o n l y  to th e  j u d g e s  and the lawyers. 

T h e  publ i c ,  i n c l u d i n g  the p o t e n t i a l  d e f e n d e r s ,  do not k n o w  the p a t t e r n s .  It is 

tim e to o p e n  up th e  S y s t e m  and b r i n g  it out f r o m  b e h i n d  the c l o s e d  d o o r s  of the

- 1 -



l e g a l  p r o f e s s i o n .  N o w  I w a s  a l a w y e r  f o r  10 y e a r s  and y o u  a r e  n e v e r  going to 

s a t i s f y  the l a w y e r s  on s e n t e n c i n g .  A b o u t  6 y e a r s  a g o  w e  i n i t i a t e d  the first 

w o r k  p r o g r a m ,  a l t e r n a t e  w o r k  p r o g r a m ,  f o r  d r u n k  d r i v e r s  in A l a s k a .  Some l a w ye r s  

s u p p o r t e d ,  bu t  o t h e r  c o m p l a i n e d  t hat w o r k  w a s  a c r u e l  a n d  u n u s u a l  punishm e n t .

N o w  tne p r o g r a m  h a s  Deen r e i n s t i t u t e d  p u r s u a n t  to the c o m m u n i t y  w o r k  w h i ch  the 

L e g i s l a t u r e  ha s  m a d e  a s e n t e n c i n g  tool. N o w  the law'yers are c o m p l a i n i n g  that w e  

a r e  g i v i n g  too m u c h  c o m m u n i t y  w o r k .  A l s o  the a r g u m e n t  that the S y s t e m  w o u l d  be 

f l o o d e d  w i t h  tim e c o n s u m i n g  c h a l l e n g e s  f o r  c a u s e  is q u e s t i o n a b l e ,  as s e v e r a l  

a t t o r n e y s  h a v e  i n d i c a t e d  that t h e y  w o u l d  n o t  u s e  c h a l l e n g e s  f o r  cause. F u r t h e r  

the p r e s i d i n g  j u d g e  d e n i e d  a c h a l l e n g e  b e c a u s e  a g a i n s t  m e  on h e a r i n g  a D W I  case  

a f t e r  the a n n o u n c e d  p o l i c y  w a s  r e s c i n d e d .  T h e  h e a r i n g  t o o k  a l l  of 10 m i n u te s .  

T h e  C o u r t  S y s t e m  and th e  p e o p l e  o f  A l a s k a  s h o u l d  n o t  be h e l d  h e l d  h o s t a g e  by 

a t t o r n e ys t h r e a t i n g  to p l u g  t h e  S y s t e m  w i t h  c h a l l e n g e s  f o r  cause. F u r t h e r  

j u d g e s  w i l l  d i s q u a l i f y  t h e m s e l v e s  If f o r  s o m e  r e a s o n  t h e y  s h o u l d  not h e a r  a 

case. T h e r e  is a l r e a d y  a p r o c e d u r e  f o r  t h i s  a p p r o a c h  t h a t  is in effect.

H o w e v e r ,  a g a i n  n o t e  that a j u d g e  h a s  to g i v e  a ro s o n  w h y  t h e y  are d i s q u a l i f y i n g  

t h e m s e l v e s .  R e l a t e d  to the p e r e m p t o r y  c h a l l e n g e  is a n o t h e r  d e e p  c o n c e r n  w h i c h  I 

h a v e  as a 20 y e a r  A l a s k a n  and as a l a w y e r  and a j u d g e  an d a citiz e n ,  and that is 

the g r o w i n g  lack  of r e s p e c t  f o r  the A l a s k a  J u d i c i a r y  a m o n g  the m e m b e r s  of the 

p u b l i c .  R e p o r t e d l y ,  c o n c e r n  o v e r  t h e  J u s t i c e  S y s t e m  t r a i l e d  o n l y  the c a p i t o l  

m o v e  and s u b s i s t e n c e  in i n t e n s i t y  in the r e c e n t  e l e c t i o n .  A l m o s t  h a l f  of the 

v o t e r s  in the T h i r d  D i s t r i c t  v o t e d  n o t  to r e t a i n  the t r i a l  j u d g e s  last N ov e m b e r .  

T h i s  n e g a t i v e  v o t e  is up n e a r l y  10% in o n l y  4 y e a r s .  H o w  m a n y  y e a r s  w i l l  it be 

b e f o r e  a l l  j u d g e s  are d e f e a t e d ?  S o m e  of the l o n g e r  s e r v i n g  j u d g e s  r e m e m b e r  w h e n  

the y r e c e i v e d  85% a p p r o v a l  r a t i n g s .  F o r  the f i r s t  time in n e a r l y  20 y e a r s  in 

t he l e g a l  p r o f e s s i o n ,  so m a n y  p e o p l e  t o l d  me t h e y  w e r e  v o t i n g  a g a i n s t  a l l  of the 

j u d g e s  that I lost count. A n d  n o t e  that, at l e a s t  t o - d a t e ,  that m os t  of the 

p e o p l e ,  m o s t  of t h e  la y  p e o p l e ,  t e s t i f y i n g  to y o u  a r e  a g a i n s t  the p e r e m p t io n ,  

o n l y  the l a wy e r s  are t e s t i f y i n g  b e f o r e  y o u  in f a v o r  of it. T h a t  should tell yo u  

s o m e t h i n g .  We p r i d e  o u r s e l v e s  in A l a s k a  on the m e r i t  s e l e c t i o n  a p p o i n t m e n t  

p r o c e d u r e  for j u d g e s .  T h e  J u d i c i a l  C o u n c i l  r e c o m m e n d s  the  G o v e r n o r  a p p o i n t s  and 

the p e o p l e  vote, and y e t  the p r e s e n t  s i t u a t i o n  w i t h  the p e r e m p t o r y  c h a l l e n g e  is 

w o r s e  than the m o s t  p a r t i s a n  p o l i t i c a l  e l e c t i o n  of j u d g e s ,  and that a v e r y  few 

a t t o r n e y s  c a n  r e m o v e  a j u d g e  a h o l d  the S y s t e m  h o s t a g e .  Th e  c ost to the pu b li c  

a n d  the w a s t e d  e x p e n s e  and t i m e  is h i g h .  T h e  s e l e c t i o n  p r o c e s s  of w h i c h  we are 

so p r o u d  and the p u b l i c  v o t e  m e a n s  a b s o l u t e l y  n o t h i n g .  Ju s t  as an ex a m p l e ,  I 

w a s  r e q u i r e d  to m o v e  to H o m e r  to take t h e  j u d g e s h i p  in Hoiner. T h e  J u d i c i a l  

C o u n c i l  r e c o m m e n d e d  me for H o m e r  and t h e  G o v e r n o r  s p e c i f i c a l l y  a p p o i n t e d  me to 

H o m e r .  T h e  f a m i l y  m o v e d  h e r e  and h a s  p u t  d o w n  d e e p  roots; w e  h a v e  c h i l d r e n  in 

s c h o o l  of all ages. 1 r e c e i v e d  g o o d  r a t i n g s  f r o m  the l a w y e r s  and the h i g h e s t  

r a t i n g  f r o m  the A l a s k a  P e a c e  O f f i c e r s  a n d  w a s  r e t a i n e d  o v e r w h e l m i n g  by the 

v o t e r s  in the N o v e m b e r  e l e c t i o n  in m y  h o m e  a r e a  by a 2 to 1 m a r g i n .  And 

a l t h o u g h  I a p p r e c i a t e  Mrs. B a r n e s '  i n v i t a t i o n  to A n c h o r a g e ,  1 would p r e f e r  

f r a n k l y  to r e m a i n  in Hom e r .  I d i d  l i v e  in A n c h o r a g e  f o r  a c o u p l e  y e a r s  and I 

have, w e  h ave, a lot of f r i i n d s  up there, h o w e v e r  w e  a r e  p r e t t y  d e e p l y  rooted i n  

H o m e r  at the p r e s e n t  time. T w o  w e e k s  a f t e r  tne  e l e c t i o n  I w a s  a sked to t r a n s f e r  

to A n c h o r a g e  b e c a u s e  of the p e r e m p t i o n s .  I h a v e  b e e n  a s s u r e d  .hat t here is no 

o t h e r  r e a s o n s  for my  t r a n s f e r ,  o n l y  the p e r e m p t i o n s .  N o n e  of my s e n t e n c e s  h a w  

e v e r  b e e n  R e v e r s e d  as e x c e s s i v e .  N o w  t h e r e  a r e  c h e c k s  and b a l a n c e s  that are far 

m o r e  a p p r j p r i a t e  than p e r e m p t i o n s  w i t h o u t  c a u s e  a n d  t h e y  are n u m e r o u s .  If a 

j u d g e  is d o i n g  s o m e t h i n g  i m p r o p e r  t u r n  t h e m  o v e r  to the J u d i c i a l  Q u a l i f i c a t i o n s  

C o m m i s s i o n ,  or c h a l l e n g e  the j u d g e  f o r  ca u s e ,  or t est the j u d g e  in the r e t e n t i o n  

e l e c t i o n s ,  or a p p e a l  the j u d g e ' s  d e c i s i o n ,  o r  a s k  the j u d g e  to v o l u n t a r i l y  

d i s q u a l i f y  h i m s e l f .  T h e  m e s s a g e  is g o i n g  out loud and c l e a r  to the j u d g e s  in 

A l a s k a ,  to the a t t o r n e y s  and to the p u b l i c  t hat i n s p i t e  of the v o t e  of t h o u s a n d s  

that v o t e  m e a n s  n o t h i n g ,  and a h a n d f u l  of a t t o r n e y s  can  a c c o m p l i s h  the t r a n s f e r
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of a j u d g e ,  and t h r e a t e n  o t h e r  j u d g e s  t h r o u g h  p e r e m p t i o n s  f o r  w h i c h  t h e y  d o  not 

e v e n  h a v e  to g i v e  a r e a s o n .  A l l  the a t t o r n e y s  h a v e  t a l k e d  a b o u t  b e f o r e  y o u  are 

the r i g h t s  of t h e i r  c l i e n t s ,  an d  t h es e  are i m p o r t a n t  r i g h t s ,  no one w o u l d  say 

that the y  ar e  not .  E u t  w h a t  a b o u t  the r i g h t s  of the v i c t i m s ?  W h a t  a b o u t  th-; 

r i g h t s  of s o c i e t y ?  T h e  C o n s t i t u t i o n  c l e a r l y  r e q u i r e s  a j u d g e  to s e n t e n c e  to 

p r o t e c t  s o c i e t y  a n d  r e f o r m a t i o n .  N o  w h e r e  in the C o n s t i t u t i o n ,  in t h e  s t a t u t e s  

o r  in the c a s e  l a w  is t h e r e a n y  i n d i c a t i o n  that a j u d g e  is to s e n t e n c e  in o r d e r  

to a v o i d  p e r e m p t i o n s . A n d  y e t  the C h i e f  J u s t i c e  of the A l a s k a  S u p r e m e  C o u r t  has 

s t a t e d  p u b l i c l y  t h a t  t h i s  is h a p p e n i n g ,  and a n y  j u d g e  w h o  w i l l  l e v e l  w i t h  y o u  

w i l l  tel l  y o u  the s a m e .  T h e  t a i l  is w a g g i n g  the d o g  at the p r e s e n t  ti m e  as the 

a t t o r n e y s  a r e  in e f f e c t  c o n t r o l l i n g  s e n t e n c i n g ,  and a r e  n o w  e v e n  c o n t r o l l i n g  the 

t r a n s f e r  of j u d g e s .  T h a n k  you.
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D e a r  Mr. W i l k e r s o m :

E n c l o s e d  is m y  r e s p o n s e  to y o u r  q u e s t i o n n a i r e  of J a n u a r y  10, 1 9 8 3 .

I a m  g l a d  t h e  L e g i s l a t u r e  h a s  t a k e n  th e  t i m e  an d e f f o r t  t o  g a t h e r  i n f o r m a­

t i o n  f r o m  t h o s e  i n v o l v e d  i n  t h e  c r i m i n a l  j u s t i c e  s y s t e m  r e g a r d i n g  p.-oblems 

a n d  r e c o m m e n d a t i o n s  f o r  c h a n g e .

A s  j u d g e  i n  a s i n g l e - j u d g e  c o u r t  in a r u r a l  r e g i o n ,  m a n y  o f  m y  r e s p o n s e s  

r e f l e c t  p e r c e p t i o n s  f r o m  t h i s  v a n t a g e  p o i n t .  I a m  n o t  f u l l y  i n f o r m e d  as 

t o  the o p e r a t i o n  o f  a l l  c o m p o n e n t s  o f  o u r  s y s t e m  t h r o u g h o u t  t h e  sta t e .

I w o u l d  l i k e  to u n d e r s c o r e  s e v e r a l  m a t t e r s  r a i s e d  i n  t h e  q u e s t i o n n a i r e .  

F i r s t ,  I b e l i e v e  w e  a r e  f a c i n g  a c r i s i s  in o u r  c o r r e c t i o n a l  s y s t e m .

A d d i t i o n a l  f a c i l i t i e s  m u s t  b e  b u i l t  at o n c e ,  a n d  i n  p a r t i c u l a r  t h e  l o n g -  

p r o m i s e d  b u t  n e v e r - b u i l t  j a i l  f a c i l i t y  in B e t h e l  s h o u l d  b e  c o n s t r u c t e d  

w i t h o u t  f u r t h e r  d e l a y .

It a l s o  a p p e a r s  to m e  t h a t  a  l a r g e  n u m b e r  o f  t h e  p e o p l e  b e i n g  c o m m i t t e d  

t o  j a i l  f r o m  t h i s  r e g i o n  a r e  y o u n g ,  u n s o p h i s t i c a t e d ,  u n e d u c a t e d ,  a n d  

l a c k i n g  i n  b a s i c  e m p l o y m e n t  s k il l s .  T h i s  s i t u a t i o n  m a y  g r o w  m o r e  a c u t e  

w i t h  t he  t r e n d  t o w a r d  p r e s u m p t i v e  s e n t e n c e s  fo r  f i r s t  o f f e n d e r s  a n d  

a  p o s s i b l e  e a s i n g  of w a i v e r  s t a n d a r d s  f o r  j u v e n i l e  o f f e n d e r s .  I t h i n k  

s p e c i a l  c o n s i d e r a t i o n  s h o u l d  be g i v e n  to e s t a b l i s h i n g  a c o r r e c t i o n a l  

i n s t i t u t i o n  a i m e d  at y o u t h f u l  o f f e n d e r s  w h e r e  t h e y  c o u l d  r e c e i v e  a n  

o p p o r t u n i t y  f o r  e d u c a t i o n  a n d  v o c a t i o n a l  t r a i n i n g  w i t h o u t  b e i n g  c o - m i n g l o d  

w i t h  m o r e  e x p e r i e n c e d  c o n v i c t s .

T h e  p e r e m p t o r y  c h a l l e n g e  p r o b l e m  is a d i f f i c u l t  o n e  f o r  a s i n g l e­

j u d g e  l o c a t i o n .  H o w e v e r ,  I a m  n o t  c o n v i n c e d  t hat t h e  p r o p o s e d  e l i m i n a t i o n  

o f  the c h a l l e n g e  w o u l d  be a n  i m p r o v e m e n t .  It w o u l d  p r o d u c e  m o r e  c h a l l e n g e s  

i o r  c a u s e  w h i c h  w o u l d  be t i m e  c o n s u m i n g  to r e s o l v e  a n d  m i g h t  t a r n i s h  t h e
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i m a g e  o f  t h e  j u d g e  syste m .  H o w e v e r ,  I t h i n k  t h a t  th e  c o u r t  s y s t e m  c o u l d  

d o  a b e t t e r  j o b  o f  r e s p o n d i n g  to c h a n g e  o f  j u d g e  s i t u a t i o n s .

I a m  p l e a s e d  w i t h  y o u r  i n t e r e s t  in e x a m i n i n g  the u s e  o f  p e r e m p t o r y  

c h a l l e n g e s  i n  j u r y  s e l e c t i o n .  I t h i n k  t h a t  a r e d u c t i o n  in t h e  n u m b e r  of 

c h a l l e n g e s  w o u l d  s p e e d  up th e  t r i a l  p r o c e s s  g r e a t l y  p a r t i c u l a r l y  i n  r u r a l  

l o c a t i o n s  w h e r e  c o n v e n i n g  j u r i e s  is e x p e n s i v e  a n d  t i m e - c o n s u m i n g .  O f t e n  

it t a k e s  u s  l o n g e r  to s e l e c t  a j u r v  f o r  a f e l o n y  t r i a l  t h a n  it d o e s  to 

p r e s e n t  t h e  e v i d e n c e .  I w o u l d  s u g g e s t  a r e d u c t i o n  of p e r e m p t o r y  c h a l ­

l e n g e s  to t h r e e  o n  e a c h  side, t h e  n u m b e r  u s e d  in c i v i l  a n d  m i s d e m e a n o r  

c a s e s ,  f o r  a l l  t r i a l s .  T h i s  w i l l  a l s o  g r e a t l y  r e d u c e  th e  p o s s i b i l i t y  t h a t  

p e r e m p t o r y  c h a l l e n g e s  c a n  b e  u s e d  to m a n i p u l a t e  the j u r y  to e x c l u d e ,  f o r  

e x a m p l e ,  m e m b e r s  o f  a p a r t i c u l a r  r a c i a l  grou, o r  w o m e n  in s e x u a l  a s s u a l t  

c a s e s ,  etc.

T h a n k  y o u  a g a i n  f o r  y o u r  i n t e r e s t  in t h e s e  m a t t e r s .

V e r y  t r u l y  y o u r s

Cl
S u p e r i o r  C o u r t  J u d g e

C R C : f s

cc: S e n a t o r  J o h n  S a c k e t

: R e p r e s e n t a t i v e  T o n y  V a s k a
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S e n a t o r  R o b e r t  H. Z i e g l e r ,  Sr,

B i l l y  G. B e r r i e r  
D i r e c t o r
D i v i s i o n  o f  L e g a l  S e r v i c e s

Y o u  h a v e  a s k e d  w h e t h e r ,  in l i g h t  o f  t h e  p r o c e d u r a l  h i s t o r y  
o f  t h i s  b i l l ,  it is p r o p e r l y  b e f o r e  th e  S e n a t e  J u d i c i a r y  
C o m m i t t e e .

In m y  o p i n i o n  it is p r o p e r l y  b e f o r e  th e  c o m m i t t e e .

C h a n g i n g  a c o u r t  r u l e  is t h e  o n l y  l e g i s l a t i v e  p r o c e d u r e  
w h i c h  h a s  e s s e n t i a l l y  b e e n  p r e s c r i b e d  by  o u r  S u p r e m e  C o u r t .  
In L e e g e  v. M a r t i n , 379 P . 2d 447 (A l a s k a  1963), th e C o u r t  
h e ld :

" J u d i c i a l  p o w e r  to m a k e  r u l e s  o f  p r a c t i c e  a n d  p r o c e d u r e  
is n o t  a b s o l u t e .  T h e  l e g i s l a t u r e  m a y  c h a n g e  r u l e s  
i n i t i a t e d  b y  t h e  j u d i c i a r y  w h e n  t he  d e s i r a b i l i t y  o f 
m a k i n g  a c h a n g e  is e v i d e n t ,  s u c h  as  in a c a s e  w h e r e  a 
p a r t i c u l a r  r u T e  o f  p r o c e d u r e  m a y  i n v o l v e  c o n s i d e r a t i o n s  
o f p u b l i c  p o l i c y  t h a t  a r e  b e t t e r  l e f t  to  the  
l e g i s l a t u r e  to p a s s  u po n.  B u t  t h i s  p o w e r  o f 
l e g i s l a t i v e  r e v i e w  is n o t  w i t h o u t  r e s t r i c t i o n s .  T h e  
c o n s t i t u t i o n a l  c o n v e n t i o n  w a s  c a r e f u l  to  p r o v i d e  t h a t  
c o u r t  r u l e s  c o u l d  n o t  b e  c h a n g e d  as  s i m p l y  as o t h e r  
l a w s  c o u l d  b e  e n a c t e d .  A  t w o - t h i r d s  v o t e  o f  the 
m e m b e r s  e l e c t e d  to e a c h  h o u s e ,  r a t h e r  t h a n  a s i m p l e  
m a j o r i t y ,  is r e q u i r e d  in o r d e r  to c h a n g e  r u l e s  of 
p r a c t i c e  a n d  p r o c e d u r e .

" Th e o b j e c t  o f  s u c h  a l i m i t a t i o n  is to p r e v e n t  u n i n t e n­
ti o n a l ,  r a s h ,  i l l - c o n s i d e r e d  a n d  t o o  e a s y  i n t e r v e n t i o n  
by  th e  l e g i s l a t u r e  w h i c h  w o u l d  u l t i m a t e l y  f r u s t r a t e  the 
s o u n d  p u r p o s e  in g i v i n g  c o u r t s  t h e p r i m a r y  a u t h o r i t y  
a n d  r e s p o n s i b i l i t y  for  r e g u l a t i n g  t h e i r  o w n  a f f a i r s .



S e n a t o r  R o b e r t  H. Z i e g l e r ,  Sr.
P a g e  2
M a y  26, 1983

B u t  t h a t  o b j e c t  c a n n o t  b e  a c h i e v e d  u n l e s s  t h e  a t t e n t i o n  
o f  t h e  l e g i s l a t u r e  is d i r e c t e d  to t h e  f a c t  t h a t  it is 
e m p l o y i n g ,  n o t  j u s t  its g e n e r a l  p o w e r  o f  e n a c t i n g  laws, 
b u t  i t s  p a r t i c u l a r  p o w e r  o f  r e v i e w i n g  t h e  e x e r c i s e  of 
a n  a u t h o r i t y  v e s t e d  in the j u d i c i a l  b r a n c h  o f  g o v e r n­
me n t .  D u r i n g  e v e r y  s e s s i o n  s i n c e  s t a t e h o o d  t h e  l e g i s­
l a t u r e  h a s  p a s s e d  l a w s  c o n t a i n i n g  s o m e  p r o c e d u r e .  
E f f o r t s  a r e  b e i n g  m a d e  to m o r e  e f f e c t i v e l y  s c r e e n  a l l  
b i l l s  to e l i m i n a t e  p r o c e d u r e ,  b u t  t h e  d a n g e r  t h a t  b i l l s  
c o n t a i n i n g  s o m e  p r o c e d u r e  w i l l  e s c a p e  n o t i c e  a n d  b e  
e n a c t e d  w i l l  a l w a y s  b e  p r e s e n t .  U n l e s s  t h e  s p e c i f i c  
i n t e n t  o f  t h e  l e g i s l a t u r e  to c h a n g e  p r o c e d u r e  is 
e x p r e s s e d  in t h e  b i l l  i t s e l f ,  t h e  c o u r t s ,  as  a m a t t e r  
of  p r a c t i c a l  n e c e s s i t y ,  w i l l  h a v e  t o  r e g a r d  p r o c e d u r a l  
c h a n g e s  as u n i n t e n t i o n a l .  W h i l e  t h e  p r o c e d u r e  t h a t  m a y  
b e  c o n t a i n e d  in a g i v e n  b i l l  w a s  i n c l u d e d  w i t h  t h e  b e s t  
o f  i n t e n t i o n s  a n d  w i t h o u t  r e a l i z i n g  its p o s s i b l e  e f f e c t  
on e s t a b l i s h e d  c o u r t  o p e r a t i o n s ,  it o f t e n  is so b a s i c  
as to r e q u i r e  w h o l e s a l e  r e v i s i o n  o f  as m a n y  a s  s i x  sets 
of  c o u r t  r u l e s .  T h e  o n l y  a n s w e r  is c o o p e r a t i o n  b e t w e e n  
t h e  l e g i s l a t i v e  a n d  j u d i c i a l  b r a n c h e s .  N o t i f i c a t i o n  in 
t h e  b i l l  i t s e l f  t h a t  t h e  i n t e n t  to c h a n g e  p r o c e d u r e  
s e e m s  t o  b e  a p a r t i a l  a n s w e r .  A n o t h e r  p a r t i a l  a n s w e r  
is to a d v i s e  t h e  S u p r e m e  C o u r t  w h e n  s u c h  a b i l l  is 
b e i n g  c o n s i d e r e d  a n d  g i v e  it -■>, o p p o r t u n i t y  to be  h e a r d  
so t h a t  the l e g i s l a t u r e  w i l l  be  a d v i s e d  o n  a l l  r a m i f i­
c a t i o n s  o f  the p r o p o s e d  c h a n g e .

"As u m a t t e r  o f  r e a s o n  a n d  • e c e s s i t y  a n d  in o r d e r  to 
g i v e  a r t i c l e  IV, s e c t i o n  ;.j o f  the c o n s t i t u t i o n  a 
p r a c t i c a l  w o r k i n g  i n t e r p r e t a t i o n ,  w e  m u s t  h o l d  t h a t  a 
l e g i s l a t i v e  e n a c t m e n t  w i l l  n o t  be  e f f e c t i v e  t o  c h a n g e  
c o u r t  r u l e s  o f  p r a c t i c e  a n d  p r o c e d u r e  u n l e s s  the b i l l  
s p e c i f i c a l l y  s t a t e s  t h a t  its p u r p o s e  is tc e f f e c t  s u c h  
a c h a n g e .  S i n c e  c h a p t e r  112 d o e s  n o t  c o n t a i n  s u c h  a 
s t a t e m e n t  o f  p u r p o s e ,  t h a t  p o r t i o n  o f  t h e  s t a t u t e  w h i c h  
p u r p o r t s  to f o r b i d  the g r a n t i n g  of s t a y s  p e n d i n g  a p p e a l  
is i n e f f e c t i v e  a n d  d o e s  n o t  c h a n g e  r u l e s  o f  p r a c t i c e  
a n d  p r o c e d u r e  m a d e  a n d  p r o m u l g a t e d  b y  t h i s  c o u r t . "

T h e  l e g i s l a t u r e  h a s  p r e s c r i b e d  in its R u l e s  t h a t  a c h a n g e  in 
C o u r t  R u l e s  m u s t  b e  n o t e d  in t h e  title, m u s t  c o n t a i n  a 
s e c t i o n  e x p r e s s l y  c i t i n g  the C o u r t  R u l e  a n d  m u s t  n o t e  the 
c h a n g e  p r o p o s e d .  T h i s  s a t i s f i e s  the n o t i c e  r e q u i r e m e n t  in 
L e e g e .
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H o w e v e r ,  t h e  l e g i s l a t u r e  h a s  t h e  p o w e r  to m a k e  s u b s t a n t i v e  
l a w  w h i c h  i n v o l v e s  c o u r t  p r o c e d u r e  w i t h o u t  c h a n g i n g  the 
r u l e s .  T h e  s t a t u t e s  i n v o l v e d  in HB 79 a r e  b a s i c a l l y  s u b­
s t a n t i v e  l a w  b u t  a l s o  c o n t a i n  p r o c e d u r a l  m a t t e r s .  In 
C h a n n e l  F l y i n g ,  Inc. v. B e r n h a r d t , 451 P . 2d 579 ( A l a s k a  
1 9 6 9 ) ,  t h e  C o u r t  h e l d :

" R e s p o n d e n t s  a l s o  c o n t e n d  t h a t  A S  2 2 . 2 0 . 0 2 2  is. i n v a l i d  
as v i o l a t i n g  t h e  r u l e - m a k i n g  p o w e r  o f  t h i s  c o u r t .  The 
A l a s k a  C o n s t i t u t i o n  v e s t s  in  t h e  s u p r e m e  c o u r t  the 
a u t h o r i t y  to ' m ake a n d  p r o m u l g a t e  r u l e s  g o v e r n i n g  p r a c­
t i c e  a n d  p r o c e d u r e  in c i v i l  a n d  c r i m i n a l  c a s e s  in all 
c o u r t s . '  T h e  l e g i s l a t u r e  h a s  n o  p o w e r  to m a k e s  r u l e s ,  
b u t  o n l y  to c h a n g e  t h e m  b y  t w o - t h i r d s  v o t e .  T h e  
q u e s t i o n  h e r e  is w h e t h e r  t h e  d i s q u a l i f i c a t i o n  s t a t u t e  
c o n s t i t u t e s  a r u l e  g o v e r n i n g  p r a c t i c e  a n d  p r o c e d u r e  in 
the c o u r t s  w h i c h  the l e g i s l a t u r e  h a d  n o  c o n s t i t u t i o n a l  
a u t h o r i t y  to m a k e .  T h e  a n s w e r  to t h a t  q u e s t i o n  d e p e n d s  
o n  w h e t h e r  t h e  s u b j e c t  m a t t e r  o f  the s t a t u t e  is s u b­
s t a n t i v e  o r  p r o c e d u r a l .  If it is s u b s t a n t i v e  in n a t u r e  
it is a m a t t e r  w i t h i n  l e g i s l a t i v e  p r e r o g a t i v e ;  if it is 
p r o c e d u r a l ,  it f a l l s  w i t h i n  t h e  a m b i r  c f  t h i s  c o u r t ' s  
r u l e - m a k i n g  p o w e r .

" T h i s  s t a t u t e  d o e s  n o t  m e r e l y  r e g u l a t e  p r o c e d u r e .  W i t h  
o r  w i t h o u t  it t h e  p a r t i c u l a r  a c t i o n  in c o u r t  t a k e s  the 
s a m e  c o u r s e .  T h e  s t a t u t e  r a t h e r  c r e a t e s  a n d  d e f i n e s  a 
r i g h t  —  t h e  r i g h t  to h a v e  a f a i r  t r i a l  b e f o r e  an 
u n b i a s e d  a n d  i m p a r t i a l  j u d g e .  T h i s  is s o m e t h i n g  m o r e  
t h a n  m e r e l y  p r e s c r i b i n g  a method, of  e n f o r c i n g  a right. 
T h e  m a i n  s u b j e c t  m a t t e r  o f  t h e  s t a t u t e  is s u b s t a n t i v e  
in n a t u r e  a n d  w a s  w i t h i n  t h e  p r o v i n c e  o f  the l e g i s­
l a t u r e  to d e a l  w i t h .  A S  2 2 . 2 0 . 0 2 2  is n o t  i n v a l i d  as an 
a t t e m p t  to u s u r p  t h e  r u l e - m a k i n g  p o w e r s  o f  t h i s  c o u r t
i n s o f a r  as  it p r o v i d e s  for a p e r e m p t o r y  d i s q u a l i f i­
c a t i o n  o f  a j u d g e . "

B a s e d  s o l e l y  o n  t h a t  h o l d i n g  it w o u l d  a p p e a r  t h a t  t h e  b i l l
d o e s  n o t  c h a n g e  the C o u r t  Rule. H o w e v e r ,  the h o l d i n g  w a s
s o m e w h a t  m o d i f i e d  by G i e f f e l s  y. S t a t e , 552 P . 2d 661 ( A l a s k a  
197 6 ) ,  w h e r e  t h e  C o u r t  h e l d :

"AS 2 2 . 2 0 . 0 2 2  e n c o m p a s s e s  b o t h  p r o c e d u r a l  a n d  s u b s t a n­
tiv e  m a t t e r s .  In C h a n n e l  F l y i n g ,  Inc. v. B e r n h a r d t , 
s u p r a , 451 P . 2d "t 576, w e  h e l d  that:
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" ’AS 2 2 . 2 0 . 0 2 2  is n o t  i n v a l i d  as  a n  a t t e m p t  to 
u s u r p  t h e  r u l e - m a k i n g  p o w e r s  of t h i s  c o u r t  i n s o f a r  
as it p r o v i d e s  for a p e r e m p t o r y  d i s q u a l i f i c a t i o n  
o f  a j u d g e . ( e m p h a s i s  a d d e d ) '

" T h e  p r o c e d u r e  to b e  t o l l o w e a  in i m p l e m e n t i n g  t h e  s u b­
s t a n t i v e  r i g h t  c r e a t e d  b y  A S  2 2 . 2 0 . 0 2 2 ,  h o w e v e r ,  is 
s u b j e c t  to t h e  r u l e - m a k i n g  p o w e r s  o f  t h e  co u r t .

In R o b e r t s  v. S t a t e , 458 P . 2d 340, 346 n. 17 ( A l a s k a  
1 969), w e  i m p l i e d  t h a t  p e r h a p s  n o t  a l l  o f  AS 2 2 . 2 0 . 0 2 2  
w a s  a v a l i d  e x e r c i s e  of l e g i s l a t i v e  p o w e r :

111 In c e r t a i n  r e s p e c t s  A S  22. 20. 022 w a s  s u s t a i n e d  
as a v a l i d  e x e r c i s e  o f  l e g i s l a t i v e  p o w e r  in 
C h a n n e l  F l y i n g ,  Inc. v. B e r n h a r d t  . . . ( e m p h a s i s  
a d d e d ) 1

" A l t h o u g h  t h e  l e g i s l a t u r e  h a s  t h e  p o w e r  to c r e a t e  the 
r i g h t  to a f a i r  t r i a l  b e f o r e  a n  u n b i a s e d  j u d g e ,  a n d  the 
r i g h t  to p r e - e m p t  a j u d g e  w i t h o u t  r e q u i r i n g  a c t u a l  
p r o o f  o f  b i a s  o r  i n t e r e s t ,  it h a s  v e r y  l i m i t e d  p o w e r  to 
p r o v i d e  f o r  the m e a n s  b y  w h i c h  t h a t  p r e - e m p t i o n  r i g h t  
m a y  b e  e x e r c i s e d .  U n t i l  the l e g i s l a t u r e  v a l i d l y  
c h a n g e s  C r i m i n a l  R u l e  25 ( d ) ,  t h a t  r u l e  is the s o l e  
p r o v i s i o n  w h i c h  m a y  be  c o n s u l t e d  in d e t e r m i n i n g  w h e t h e r  
t h e  p r e - e m p t i v e  r i g h t  w a s  p r o p e r l y  e x e r c i s e d  a n d  the 
e f f e c t  o f  t h e  p r e - e m p t i o n  o n  t h e  p r o c e d u r a l  a n d  
a d m i n i s t r a t i v e  f u n c t i o n s  o f  the c o u r t  s y s tem.
T h e r e f o r e ,  i n s o f a r  as R u l e  25(d) r e g u l a t e s  o n l y  the 
p r o c e d u r a l  a s p e c t s  o f  t h e  p e r e m p t o r y  rigl _ c r e a t e d  by  
AS  2 2 . 2 0 . 0 2 2 ,  a n d  to the e x t e n t  t h a t  the r u l e  d o e s  n o t  
i n f r i n g e  u p o n  t h e  s u b s t a n t i v e  r i g h t  c r e a t e d  by s t a t u t e ,  
the p r o v i s i o n s  o f  R u l e  25(d) s u p e r s e d e  the l e g i s l a t i v e  
e n a c t m e n t .

" C r i m i n a l  R u l e  2 5 (d) r e g u l a t e s  t h e  m e a n s  o r  m e t h o d  b y  
w h i c h  a p a r t y ' s  p e r e m p t o r y  c h a l l e n g e  t a k e s  e f f e c t .  T h e  
m a j o r  c h a n g e s  f o u n d  in R u l e  25(d) p r o v i d e  f o r  d i f f e r e n t  
t i m e  l i m i t a t i o n s ,  d o  a w a y  w i t h  t h e  n e e d  for the f i l i n g  
o f  an a f f i d a v i t  a l l e g i n g  t h e  i n a b i l i t y  to o b t a i n  a fa i r  
a n d  i m p a r t i a l  t r i a l  a n d  s p e c i f y  the p r o c e d u r e  to be 
f o l l o w e d  w h e n  a p r e s i d i n g  j u d g e  is c h a l l e n g e d .  T h e s e  
c h a n g e s ,  for t h e  m o s t  p a r t ,  in no  w a y  i m p a i r  the s u b­
s t a n t i v e  r i g h t  to a f a i r  t r i a l  b e f o r e  an u n b i a s e d  j u d g e  
c r e a t e d  b y  A S  2 2 . 2 0 . 0 2 2 ;  in fact, R u l e  25(d) g e n e r a l l y
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l i b e r a l i z e s  t h e  m e t h o d  b y  w h i c h  a p a r t y  m a y  e x e r c i s e  a 
p e r e m p t o r y  c h a l l e n g e . "

U n d e r  b o t h  t h e  c a s e  l a w  a n d  t h e  U n i f o r m  R u l e s  f a i l u r e  to 
a d o p t  a c h a n g e  in C o u r t  R u l e s  d o e s  n o t  d e f e a t  t h e  s u b s t a n­
t i v e  p r o v i s i o n  in a b i l l .

T h e  b i l l  c l e a r l y  h a s  l e g a l  e f f e c t  a p a r t  f r o m  w h a t e v e r  c h a n g e  
it m a k e s  t o  t h e  C o u r t  R u l e s .  P e r e m p t o r y  c h a l l e n g e s  a r e  m a d e  
u n d e r  A S  2 2 . 2 0 . 0 2 2  a n d  q u e s t i o n s ,  o t h e r  t h a n  p r o c e d u r a l  
q u e s t i o n s ,  a r e  d e c i d e d  u n d e r  t h a t  law.

W h i l e  the p r o c e d u r a l  h i s t o r y  o f  t h e  b i l l  is c o m p l e x  it c a n  
be r e a d i l y  s u m m a r i z e d .  T h e  H o u s e  a d o p t e d  t h e  s u b s t a n t i v e  
l a n g u a g e  o f  t h e  b i l l  a n d  f a i l e d  t h e  e f f a c t i v e  d a t e  a n d  t h e  
c h a n g e  in C o u r t  R u l e s .  T h e  b i l l  w a s  s e n t  t o  the S e n a t e  a n d  
t h e n  r e t u r n e d  to t h e  H o u s e .  T h e  H o u s e  r e s c i n d e d  its a c t i o n s  
a n d  b y  a m e n d m e n t s  a d d e d  t h e  c h a n g e  in C o u r t  R u l e s  a n d  the 
e f f e c t i v e  d a t e  p r o v i s i o n s  b a c k  in t h e  b i l l .  T h e  H o u s e  t h e n  
a d o p t e d  t h e  b i l l  a n d  a d o p t e d  the a f f e c t i v e  d ate, b u t  a g a i n  
f a i l e d  to a d o p t  t h e  c h a n g e  in C o u r t  Ru l e s .  It a g a i n  t r a n s­
m i t t e d  the b i l l  t o  t h e  S e n a t e  w h e r e  it w a s  r e f e r r e d  to the 
S e n a t e  J u d i c i a r y  C o m m i t t e e .

A s  I n o t e d  a b o v e  t h e  b i l l  h a s  s u b s t a n t i v e  e f f e c t  e v e n  w i t h ­
o u t  t h e  c h a n g e  in C o u r t  R u l e s .  O f  c o u r s e ,  w i t h o u t  t h e  
c h a n g e  the C o u r t  R u l e s  w o u l d  p r e v a i l  t o  the e x t e n t  t h e r e  is 
a c o n f l i c t .

R u l e  39(e) of  the U n i f o r m  R u l e s  p r o v i d e s  t h a t

If the s e c t i o n  e f f e c t i n g  a c h a n g e  in t h e  c o u r t  r u l e  
f a i l s  to r e c e i v e  the r e q u i r e d  t w o - t h i r d s  v o t e ,  the 
s e c t i o n  is v o i d  a n d  w i t h o u t  e f f e c t  a n d  is d e l e t e d  f r o m  
t h e  b i ll.

In t h i s  i n s t a n c e  b o t h  the s u b s t a n t i v e  c h a n g e  a n d  the 
p r o c e d u r a l  c h a n g e  a r e  i n h e r e n t  in t h e  s a m e  s e c t i o n .  T h e r e­
fore, t h e  s e c t i o n  c a n n o t  b e  d e l e t e d .  In l i g h t  o f  t h e  n o t i c e  
r e q u i r e m e n t s  in L e e g e , it w o u l d  b e  v e r y  q u e s t i o n a b l e  to 
d e l e t e  t h e  C o u r t  R u l e s  r e f e r e n c e .

A l t h o u g h  b o t h  the l e g a l  a n d  p r o c e d u r a l  a s p e c t s  a r e  c o m p l e x  
it is m y  o p i n i o n  t h a t  the b i l l  is p r o p e r l y  b e f o r e  the 
c o m m i t t e e .

3 G B :1 jb 
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M E M O R A N D U M

T O :  J u d i c i a l  C o u n c i l  M e m b e r s

F R O M :  F r a n c i s  L. B r e m s o n
v

R E: P e r e m p t o r y  C h a l l e n g e s  of J u d g e s

T h e  J u d i c i a l  C o u n c i l  v o t e d  on D e c e m b e r  3, 1 9 8 2  to e x a m i n e  
t h e  u s e  o f  p e r e m p t o r y  c h a l l e n g e s  to  j u d g e s  in o t h e r  s t a tes.
T h e  p u r p o s e  of t h i s  r e v i e w  w a s  to d e t e r m i n e  w h e t h e r  t h e r e  w e r e  
t e s t e d  s o l u t i o n s  to the a d m i n i s t r a t i v e  p r o b l e m s  w h i c h  c a n  a r i s e  
w i t h  t h e  f r e q u e n t  u s e  o f  c h a l l e n g e s  in s i n g l e - j u d g e  c o u r t s .
M s .  T e r i  C a r n s  w a s  a s s i g n e d  r e s p o n s i b i l i t y  for t a k i n g  a 
p r e l i m i n a r y  l o o k  at a v a i l a b l e  l i t e r a t u r e ,  c o n t a c t i n g  c o u r t  
p e r s o n n e l  in o t h e r  s t a t e s ,  a n d  u s i n g  o t h e r  m e a n s  as n e e d e d  to 
o u t l i n e  p o t e n t i a l  a v e n u e s  for f u r t h e r  e x p l o r a t i o n .  Ms. C a m s  
w i l l  b e  a v a i l a b l e  to d i s c u s s  t h i s  s u b j e c t  at o u r  m e e t i n g  on 
F e b r u a r y  15. T h e  f o l l o w i n g  m e m o r a n d u m  s u m m a r i z e s  h e r  r e s e a r c h  

to d a te.

1) S t a t e s  A l l o w i n g  P e r e m p t o r y  D i s q u a l i f i c a t i o n  of J u d g e s

A l l  of  the f o l l o w i n g  s t a t e s  h a v e  some p r o c e d u r e ,  w h e t h e r  
s t a t u t o r y  or e m b o d i e d  in c o u r t  r u l e s ,  w h i c h  is s i m i l a r  to 
A l a s k a ' s  p e r e m p t o r y  c h a l l e n g e  of j u d g e s .

A r i z o n a
C a l i f o r n i a
I d a h o
I l l i n o i s
I n d i a n a

M i n n e s o t a  
M i s s o u r i  
M o n t a n a  
N e v a d a  ( c i v i l  
N e w  M e x i c o

N o r t h  D a k o t a  
O r e g o n
S o u t h  D a k o t a  

o nly) W a s h i n g t o n  
W i s c o n s i n  
W y o m i n g
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F e b r u a r y  2, 1 9 8 3

• P a g e  T w o

T h e  l i s t  is t a k e n  f r o m  an a r t i c l e  in the O r e g o n  L a w  R e v i e w  
( D i s q u a l i f i c a t i o n  o f  J u d g e s  for P r e j u d i c e  or B i a s , 48 Ore. L. 
R e v .  3 1 1  (1969))'. B e c a u s e  the a r t i c l e  is f o u r t e e n  y e a r s  old, 
m o r e  s t a t e s  may h a v e  a d o p t e d  p e r e m p t o r y  c h a l l e n g e  p r o v i s i o n s  
d u r i n g  t h e  i n t e r v e n i n g  ye a r s .  The a r t i c l e  n o t e s  t h a t  so m e  
s t a t e s  r e q u i r e  a f f a d a v i t s  s u p p o r t i n g  the a l l e g a t i o n  of b i a s  or 
p r e j u d i c e ,  w h i l e  t h e  m o s t  r e s t r i c t i v e  s t a t e s  do not a l l o w  
p r e j u d i c e  or b i a s  o f  t h e  j u d g e  as t h e  s o l e  g r o u n d  for his 
d i s q u a l i f i c a t i o n .

2) S t u d i e s  A v a i l a b l e  on P e r e m p t o r y  C h a l l e n g e s

We h a v e  r e c e i v e d  r e p o r t s  or s t u d i e s  f r o m  C a l i f o r n i a ,  I d a h o ,’ 
I l l i n o i s ,  the N a t i o n a l  C e n t e r  for S t a t e  C o u r t s ,  and the 
A m e r i c a n  B a r  A s s o c i a t i o n .  M u c h  of the m a t e r i a l  r e c e i v e d  has 
f o c u s e d  o n  l e g a l  r a t h e r  t h a n  a d m i n i s t r a t i v e  a s p e c t s  of 
c h a l l e n g e s .  O n l y  t w o  s t u d i e s  i n v o l v i n g  d a t a  c o l l e c t i o n  h a v e  
b e e n  r e c e i v e d .  T h e  C a l i f o r n i a  J u d i c i a l  C o u n c i l  p r e p a r e d  a 
s t u d y  in 1962, f i v e  y e a r s  a f t e r  l e g i s l a t i o n  a u t h o r i z i n g  
p e r e m p t o r y  c h a l l e n g e s  had b e e n  p a s s e d .  The C o u n c i l  found no 
s i g n i f i c a n t  p r o b l e m s  at t h a t  time. An I d a h o  s t u d y  c o m p l e t e d  in 
D e c e m b e r  1 9 8 2  n o t e d  th a t  t h r e e  (of 21) j u d g e s  in the s t a t e  had 
b e e n  c h a l l e n g e d  f r e q u e n t l y ,  b u t  m o s t  of the c h a l l e n g e s  w e r e  in 
m u l t i - j u d g e  c o u r t s .  N e i t h e r  s t u d y  a p p e a r s  to be p a r t i c u l a r l y  
r e l e v a n t  to the p r e s e n t  s i t u a t i o n  in  A l a s k a .

The o t h e r  r e p o r t s  w h i c h  h a v e  b e e n  s e n t  to us  i n c l u d e  c o p i e s  
of s t a t u t e s  and c o u r t  r u l e s  f r o m  s e v e r a l  s t a t e s ,  a r e p o r t  from 
t h e  N a t i o n a l  C e n t e r  for S t a t e  C o u r t s  w h i c h  d e s c r i b e s  v a r i o u s  
g r o u n d s  for d i s q u a l i f y i n g  j u d g e s ,  r e c o m m e n d a t i o n s  a n d  c o m m e n t a r y  
f r o m  the A m e r i c a n  B a r  A s s o c i a t i o n , ' and an I l l i n o i s  j u d i c i a l  
d i s c i p l i n e  c a s e  c e n t e r i n g  on the u s e  of p e r e m p t o r y  c h a l l e n g e s  
by an I l l i n o i s  l a w  firm. All of t h e s e  r e p o r t s  p r o v i d e  u s e f u l  
b a c k g r o u n d  i n f o r m a t i o n  a b o u t  the r a n g e  of p o s s i b i l i t i e s  in the 
l e g a l  i n t e r p r e t a t i o n  of  p e r e m p t o r y  c h a l l e n g e s .  Th e y  w o u l d  
• certainly be h e l p f u l  in d r a f t i n g  l e g i s l a t i o n  or c h a n g e s  in 
c o u r t  r u l e s ,  but n o n e  of t h e m  a d d r e s s  the a d m i n i s t r a t i v e  i s s u e s  
w h i c h  the C o u n c i l  s t a f f ' s  w o r k  was to e m p h a s i z e .

3) A d m i n i s t r a t i v e  S o l u t i o n s

T e l e p h o n e  c o n v e r s a t i o n s  w i t h  c o u r t  a d m i n i s t r a t o r s  in 
s e v e r a l  s t a t e s  p r o v e d  to be the m o s t  e f f i c i e n t  way of 
d i s c o v e r i n g  a n s w e r s  to the q u e s t i o n s  r a i s e d  by J u d i c i a l  C o u n c i l  
m e m b e r s .  T h r e e  of the s t a t e s  c o n t a c t e d  t h u s  far had d e v e l o p e d  
p r o c e d u r e s  to be u s e d  w h e n  a j u d g e  w a s  d i s q u a l i f i e d .  T h e s e  are 
d e s c r i b e d  below.
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A. W a s h i n g t on. P r o - t e m  j u d g e s  a r e  u s e d  in s i n g l e - j u d g e
c o u r t s  w h e n  the r e g u l a r  j u d g e  is d i s q u a l i f i e d  in c i v i l  
c a s e s .  An a t t o r n e y  is c h o s e n  f r o m  a p o o l  o f  l o c a l  
" e x p e r i e n c e d ' 1' (at l e a s t  ten to f i f t e e n  y e a r s  of l e g a l  
p r a c t i c e )  l a w y e r s .  P a r t i e s  to the a c t i o n  m u s t  c .ipulate 
t h a t  t h e  a t t o r n e y  is a c c e p t a b l e  to t h e m  as a jut ge for .the 
c a s e ;  if not, a n o t h e r  a t t o r n e y  is c h o s e n .  In c r i m i n a l  
c a s e s ,  the d i s q u a l i f i e d  j u d g e  is a p p a r e n t l y  r e s p o n s i b l e  for 
o b t a i n i n g  a n o t h e r  j u d g e ,  a l t h o u g h  t h e  p r o c e d u r e  for t h i s  
w a s  n o t  d i s c u s s e d .

B. C a l i f o r n i a . J u d g e s  in s i n g l e - j u d g e  c o u r t s  are
m a t c h e d ,  at the t i m e  of t h e i r  a p p o i n t m e n t ,  w i t h  a n o t h e r  
j u d g e  in a n e a r b y  c o u r t  in a r e c i p r o c a l  a r r a n g e m e n t .  If 
e i t h e r  j u d g e  is d i s q u a l i f i e d ,  t h e  r e c i p r o c a t i n g  j u d g e  
a u t o m a t i c a l l y  t a k e s  h i s  p l a c e .  If b o t h  are d i s q u a l i f i e d ,  
the c e n t r a l  a d m i n i s t r a t i v e .o f f i c e  b e c o m e s  i n v o l v e d  in 
a s s i g n i n g  a t h i r d  (or a d d i t i o n a l )  j u d g e ( s ) .  T h e  c o u r t ' s  
a d m i n i s t r a t i v e  o ' T i c e  s a i d  t h a t  t h i s  r e c i p r o c a l  a r r a n g e m e n t  
w a s  e f f e c t i v e  e n o u g h  t h a t  p e r e m p t o r y  c h a l l e n g e s  diG not 
c r e a t e  s e r i o u s  a d m i n i s t r a t i v e  p r o b l e m s .  P r o - t e m  j u d g e s  
( a t t o r n e y s  a p p o i n t e d  on a c a s e - b y - c a s e  ba s i s ,  as in 
W a s h i n g t o n )  h a d  b e e n  err,ployed at o n e  time, but the o f f i c e  
s a i f) t h a t  C a l i f o r n i a ' s  e x p e r i e n c e  w i t h  t h e m  was not 
p o s i t i v e  e n o u g h  to c o n t i n u e  t h e i r  use.

C. W y o m i n g . A j u d g e 'c h a l l e n g e d  in W y o m i n g  is a l l o w e d  to 
s e l e c t  his o w n  r e p l a c e m e n t  f r o m  a m o n g  all the j u d g e s  of the 
s t a t e .  T h e  e f f e c t  of th i s  p o l i c y  is th a t  p e r e m p t o r y  
c h a l l e n g e s  are r a r e l y  used. If the j u d g e  is b e i n g  
d i s q u a l i f i e d  b e c a u s e  o f  his s e n t e n c i n g  p o l i c i e s ,  he c a n  
r e p l a c e  h i m s e l f  w i t h  a j u d g e  w h o  h a s  s i m i l a r  p h i l o s o p h i e s .  
It may be n o t e d  t h a t  s o m e  s t a t e s  p r o h i b i t  the d i s q u a l i f i e d  
j u d g e  f r o m  n a m i n g  a n o t h e r  j u d g e  to h e a r  the cass, p r e c i s e l y  
f o r  the r e a s o n  t h a t  he c o u l d  f r u s t r a t e  the i n t e n t  of 
p e r e m p t o r y  c h a l l e n g e s  by c h o o s i n g  a j u d g e  w i t h  s i m i l a r  
p h i l o s o p h i e s  or b i a s e s .  C o u n t e r i n g  that, the for m e r  
W y o m i n g  c o u r t  a d m i n i s t r a t o r  c o n t e n d s  t h a t  a l l o w i n g  the 
j u d g e  t h i s  o p t i o n  p r e v e n t s  " j u d g e - s h o p p i n g " .

O n e  o t h e r  s o l u t i o n  w h i c h  h a s  b e e n  s u g g e s t e d  for use ,.n 
A l a s k a  is t e l e c o n f e r e n c i n g .  T h e  C o u n c i l  s t a f f  has not had the 
o p p o r t u n i t y  to t h o r o u g h l y  r e s e a r c h  t h i s  p o s s i b i l i t y .  It is 
p r e s e n t l y  u s e d  by the c o u r t  oh o c c a s i o n ,  and m a y  be s i g n i f i­
c a n t l y  le s s  c o s t l y  t h a n  t r a n s p o r t i n g  a j u d g e  to o u t l y i n g  
c o m m u n i t i e s .
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P a g e  F o u r

F u r t h e r  W o r k

T h e  J u d i c i a l  C o u n c i l  s t a f f  w i l l  c o n t i n u e  to c o n t a c t  s t a t e s  
w h i c h  ̂ a l l o w  p e r e m p t o r y  c h a l l e n g e s  to d e t e r m i n e  w h a t  o t h e r  

a d m i n i s t r a t i v e  s o l u t i o n s  or l e g a l  a l t e r n a t i v e s  may be a v a i l a b l e .

F L B / j r m
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M  E M O R A N D U M M a y  11, 1983

S U B J E C T :  H B  79 —  e f f e c t  on  c o u r t  r u l e s

TO: S e n a t o r  B i l l  Ray
C h a i r m a n ,  S e n a t e  J u d i c i a r y  C o m m i t t e e

FROM: R i c h a r d  C. F o l t a
L e g i s l a t i v e  C o u n s e l

S e c t i o n  2 of the a b o v e  r e f e r e n c e d  b i l l  as p a s s e d  b y  the 
H o u s e  reads:

(d) A  j u d i c i a l  o f f i c e r  m a y  be d i s q u a l i f i e d  o n l y  u n d e r
t h i s  s e c t i o n  o r  AS 2 2 . 3 0 . 0 7 0 .

It is o u r  o p i n i o n  th a t  Sec. 2 has the e f f e c t  o f  c h a n g i n g  
R u l e  10(c) and Ru l e  25(d), R u l e s  of C r i m i n a l  P r o c e d u r e ,  a n d  
R u l e  42(c), R u l e s  of C i v i l  P r o c e d u r e  a n d  to be e f f e c t i v e  the 
b i l l  m u s t  be a p p r o v e d  b y  an a f f i r m a t i v e  v o t e  of t w o - t h i r d s  
o f  the full m e m b e r s h i p  o f  e a c h  h o u s e  u n d e r  Rule 39(e) o f  the 
U n i f o r m  Rules. T h e  H o u s e  b i l l  t i t l e  s h o u l d  a l s o  n o t e  the 
c h a n g e  in the c o u r t  ru l e s ;  h o w e v e r  t h a t  can o n l y  be a c c o m­
p l i s h e d  in the House.

R C F : l j b  
1 9/014
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B i l l / R e s o l u t i o n  No. H B  79_____________________________________________________

T i t l e  "A n  A c t  r e p e a l i n g  Dereniro^' di equal •: '-i r  ’i on of a ^udge. . . _______
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A g e n c y  A f f e c t e d  D e p a r t m e n t  of L a v _____________’_____________________________________
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(No t e :  I f  m o r e  t h a n  o n e  b u d g e t  c o m p o n e n t  is a f f e c t e d ,  s e p a r a t e  line-itera 

a m o u n t s  a n d  f u n d i n g  f o r  e a c h  c o m p o n e n t  i n  the a n a l y s i s  s e c t i o n . )

E X P E N D I T U R E S  ( T h o u s a n d s  o f  D o l l a r s )

F Y  8 3 F Y  8 4 FY  8 5 F Y  8 6 3 00 Cv
J

F Y 88"

1 0 0  P E R S O N A L  S E R V I C E S

2 0 0  T R A V E L

3 0 0  C O N T R A C T U A L

4 0 0  C O M M O D I T I E S

5 0 0  E Q U I P M E N T
6 0 0  L A N D  &  S T R U C T U R E S
7 0 0  G R A N T S , C L A I M S , E T C .

-

T O T A L  X  X  ’ X
C o s t s  t h a t  w i l l  o c c u r  c a n n o t  b e  d e t e r m i n e d  at t h i s  time. S e e  a n a l y s i s  b e l o w .

F U N D I N G  ( T h o u s a n d s  o f  D o l l a r s )
G e n e r a l  F u n d s  c o s t s  t h a t  w i l l  o c c u r  c a n n o t  b e  d e t e r m i n e d  a t  t his time.

_____________________ P l e a s e  s e e  a n a l y s i s  b e l o w . ___________________________

G E N E R A L  F U N D

F E D E R A L  F U N D S
O T H E R  ( S p e c i f y  S o u r c e )

X X X

.

P O S I T I O N S

F U L L  T I M E

P A R T  T I M S

T E M P O R A R Y

III . A N A L Y S I S  ( See F i s c a l  N o t e  P r e p a r a t i o n  I n s t r u c t i o n ,  S e c t i o n  III)

A l t h o u g h  n o t  q u a n t i f i a b l e  a t  t h i s  t i m e ,  t h i s  b i l l  h a s  t h e  
p o t e n t i a l  f o r  c a u s i n g  a s i g n i f i c a n t  f i s c a l  i m p a c t  o n  t h e  D e p a r t ­
m e n t  o f  L a w ,  t h e  P u b l i c  D e f e n d e r  a n d  the C o u r t  S y s t e m .  T h e  
d e p a r t m e n t  r a r e l y  u s e s  p e r e m p t o r y  d i s q u a l i f i c a t i o n  a n d  the 
d e p a r t m e n t ' s  C r i m i n a l  D i v i s i o n  p r o b a b l y  d o e s  s o  o n l y  10 o r  12 
t i m e s  e a c h  y e a r .  T h e  p r o b l e m  w i l l  a r i s e  f r o m  t h e  p r i v a t e  
c r i m i n a l  d e f e n s e  b a r  w h i c h  d i s q u a l i f i e s  s o m e  j u d g e s  3 0 2  o r  4 0 %  o f  
t h e  t i m e .  I f  t h e  p r i v a t e  b a r  c o n t i n u e s  to s e e k  t h i s  s a n e  l e v  1 
d i s q u a l i f i c a t i o n ,  b a s e d  o n  c a u s e ,  o u r  p r o s e c u t o r s  w i l l  t h e n  h a v e  
t o  d e v o t e  s u b s t a n t i a l  p o r t i o n s  o f  t h e i r  t i m e  p a r t i c i p a t i n g  i n  a 
t w o - t i e r  d i s q u a l i f i c a t i o n  h e a r i n g  p r o c e s s .  W i t h o u t  a n y  p r i o r  
e x p e r i e n c e  to g u i d e  u s ,  t h e  d e p a r t m e n t  i s  h e s i t a n t  to s p e c u l a t e  
o n  t h e  a c t u a l  c o s t  t h a t  t h i s  b i l l  m i g h t  c a u s e .  T h e  d e p a r t m e n t  
d o e s  b e l i e v e  t h a t  t h i s  b i l l  w i l l  h a v e  t h e  effect  o f  h a m p e r i n g  i t s

K U j H t  • &
IV. D A T E  J a n u a r y  28. 1983 P R E P A R E D  B Y  R i c h a r d  I. P e g u e s . ijbir. A d m . S v c s .

A G E N C Y  nnn?Trriopr of l ay_________________________
O r i g i n a l :  L e g i s l a t i v e  F i n a n c e  P H O N E  65 - 3672______________
cc: B u d g e t  a n d  M a n a g e m e n t
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O M B  r e v i e w  b y  G u y  3 e l l
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o v e r a l l  a b i l i t y  to p r o s e c u t e  c r i m i n a l  o f f e n s e s ,  b y  d i v e r t i n g  
a l r e a d y  d i m i n i s h e d  r e s o u r c e s  f r o m  o t h e r  m a t t e r s  c u r r e n t l y  b e i n g  

a d d r e s s e d .
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