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rlarch 10, 1983

Representative Anthony Vaska
Capitol Office Building
Pouch V

Juneau, Alaska 99811

Dear Representative Vaska:

1 am writing regarding House Bill 79 which has apparently been

introduced 1in the First Session of the 13th Legislature. This
bill provides that the current Alaska Statute 22.20.022 providing
fcr peremptory disqualification of judges be repealed. I wish to

express my most sincere opinion that the passage of this bill
weald constitute a giant leap backward in the struggle for a fair
and impartial jJudiciary in Alaska.

I rake a particular interest in this bill because my father,
Robert A. Parrish, strongly supported it when it was originally
passed. I have paid special attention to the effect which it has
had upon the judiciary and justice in individual cases. I have
consulted with numerous other lawyers whose opinions | respect.
Among those, the near unanimous consensus is that the peremptory
disqualification procedure has been of great benefit to the state
and should not be abandoned.

The peremptory disqualification procedure operates on two
independent levels. Each 1is basic to fair adjudication of both
civil and criminal controversies 1in this state.

On the first level, the disqualification procedure helps 1insure
that a party or his counsel will not be required to participate
in litigation before a judge who 1is consciously or unconsciously

biased against him. Despite 1its rapid growth and large size,
Alaska is a small state in terms of 1its citizens inter-relation—
ships and their relationship with the judiciary. Lawyers
especially have the occ .sion to go before the same judge time and
time again during the course of the average year. Trial judges
wield substantial power well beyond that which can be controlled
by appellate review. The potential 1is always present that a
judge will for non-judicial reasons act in a biased manner
against a given attorney or party. The availability of a

peremptory challenge effectively precludes a judge from at least
repeatedly acting in a biased manner against a lawyer or party.
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Additionally, despite the high quality of the Alaskan judiciary,
lawyers are often correct in the belief that a certain judge nav
not be properly suited to the trial of a certain type of case.
Again, the peremptory challenge procedure helps insure that such
a lawyer or his client will not be bound to accept a given judge
to try any given type of case.

At the second level, the peremptory challenge procedure promotes
and assures that the judiciary will 1in general operate in a
completely unbiased manner and will strive to provide justice
uniformly.

It is easy to say at this stage of the judiciary"s development
that we do not need a peremptory challenge law because there 1is
no evidence that any judge has been acting 1in a biased manner
toward any particular attorneys or any particular type of cases.
But, this has not always been the case. There have in the past
been strong inter-personal conflicts between Jlawyers and judges
which have resulted in biased decisions. Likewise, before the
peremptory challenge Jlaw there was much less uniformity 1in
judicial application of the Ilaw. It is my strong belief that the
peremptory challenge lav; has contributed substantially to the
improved judicial situation in this state.

The exercise of a peremptory challenge in any given case 1is of
little significance to a judge. However, 1if a pattern develops
whereby a certain attorney 1is repeatedly challenging the same
judge, it becomes apparent to the bar in genera! that that
attorney does not believe he can get a fair trial in front of
that judge. No judge wishes to be subject to such public opinion
and therefore each strives to avoid bias in his attitude towards
attorneys and/or parties and their cases. This office has not
had occasion to peremptorily challenge a judge for many years.
Nevertheless, we consider the right to a peremptory challenge a
fundamental guarantee of the high quality and unbiased judiciary
that we have.

Likewise, 1f any judge develops a pattern of bias in a given type
of case, that pattern will soon become evident through the use of
peremptory challenges. Again, since such a pattern 1is indicative
of bias, no judge would want it to continue. Therefore, he will
be spurred to closely evaluate his rulings in light of those of
other judges and conform to them. In this way, the judiciary
acts in a more uniform manner. Uniform application ~.3 laws is
desirable. Aside from equality of treatment, it speeds the
revision process if the people or the lawmakers disagree with the
manner of application.
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I an pleased to say that in Fairbanks, at least, there 1is no
evidence of such attitudes. However, as they did exist before
the peremptory challenge law and do exist in other states without
such a lav;, | am constrained to believe that there is a cause and
effect relationship.

I have not had any experience with political controversies 1in the
courts. However, | would assume that the risk cf a biased judge
is as great there as t is in other types of cases. As a
lawmaker, | would .think that you would be e”pgcially attuned to
the 1importance .that an wunbiased jJudge m&ices” In- *x leoal
controversy. I am sure® you can see as Wei] as T that there is
a-iways the potential for the selection of a judge who simply
should not be chosen to hear a given case. I also hope you can
understand that judges, as human beings, are sensitive to their
reputation as to fairness.: Since t o peremptory challenge rule
may be the singiemost- -iTTtportant means by which judicial
reputations can be developed and communicated, their continued
existence 1is critical.

I understand that there are concerns of expediency which would

militate in favor of repealing the peremptory challenge rule. I,
for one, favor taking measures which increase the efficiency and
reduce the cost of the legal systen. Nevertheless, the

importance of the peremptory challenge procedure in terms of
judicial quality and fairness offsets by far its cost in terms of
efficiency and expense. Therefore, | hope that you will oppose
passage of House Bill 79.
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May 11, 1933

Speaker Joe Hayes

House of Representatives
Pouch V

Juneau, Alaska 99811

Dear Speaker Hayes:

On advise from Richard Folta, Legal Counsel for the
Legislative Affairs Agency, | am respectfully returning, for
your attention, House Bill No. 79 (ct rule failed) (repealing
peremptory disqualification of a judge) , which has been in
the Senate Judiciary Committee.

Attached you wixi Ffind a copy of Mr. Folta®"s memo along
with the original and committee copies of the bill.

Sincerely,

Senator Bill Ray, Chairman
Senate Judiciary Committee

Attachments: 3



LEGISLATIVE AFFAIRS AGENCY

M EMORANTUDUM May 11, 1983

SUBJECT: HB 79 - effect on court rules

TO: Senator Bill Ray f
Chairmar., Senate Judiciary Committee

FROM: Richard C. Folta
Legislative Counsel

Section 2 of the above referenced bill as passed by the
House reads:

(d A judicial officer may be disqualified only under
this section or AS 22.30.070.

It is our opinion that Sec. 2 has the effect of changing
Rule ]0(c) and Rule 25(d), Rules of Criminal Procedure, and
Rule 42(c), Rules of Civil Procedure and to be effective the
bill must be approved by an affirmative vote of two-thirds
of the full membership of each house under Rule 39(e) of the
Uniform Rules. The House bill title should also note the
change in the court rules; however that can only be accom—
plished in the House.

RCF:1jb
19/014



eilii LEGISLATURE OF Tr~. STATE OF ALASKA
} THIRTEENTH I~."-ISIA"TORE

FISCAL NOTE

I. “REQUEST
Bill/Resolution No. HB 79
Title "An Art repealing Dereroto-v firadon of a iudge....1
Requested by House Judiciary Coo-?: tl ee Date_1/26/B3

1. FISCAL DETAIL
Agency Affected Department of Lav
Program Category Affected Administration of Justice
ERU, Program, Or Subprogram(s) Affected Prosecution )
(Note* If more than one budget component is affected, separate 1iine-itenm
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY S3 FY 84 FY 85 FT 86 o 8 FY 83

100 PERSONAL SERVICES °
200 TRAVEL

300 CONTRACTUAL

400 COMMODITIES

500 EQUIPMENT

600 LAND & STRUCTURES

700 GRANTS,CLAIMS,ETC.

TOTAL X X X
Costs that will occur cannot be determined at this time. See analysis below.

FUNDING (Thousands of Dollars)
General Funds costs that will occur cannot be determined at this time.

GENERAL FUND X X y
FEDERAL FUND"!
OTHER (Specify Source)

I11. ANALYSIS (See Fiscal Note Preparation Instruction, Section 1I11)

Although not quantifiable at this tinme, this bill has the
potential for causing a significant fiscal 1impact on the Depart—
ment of Law, the Public Defender and the Court Systenm. The
department rarely uses peremptory disqualification and the
department®s Criminal Division probably does so only 10 or 12
times each year. The. problem will arise from the private
criminal defense bar which disqualifies some Jj dges 307. or 407. of
the time.” |If the private bar continues to seek this same level
disqualification, based on cause, our prosecutors will then have
toedevote substantial portions of their time participating in a

two-tier disqualification hearing process. Without any prior
experience tc guide us, the department 1is hesitant to speculate
on the actus,a cost that this bill might cause. The department

Jubgp,phat this bill will have the effect of,hamDerine _its
overall ability to prosecute criminal orrenses, by diverting

already diminished resources from other matters currently being
addressed.

kal J .iilvx,
IV. DATE January 28. 1983 PREPAr.ED SY Richard 1. Pegues.M?ir. Adm.Sv®cs.

Al AGENCY Dpripyrranpp r of la w
— 11— —1
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March 29. 1983

Representative Anthuny N. Vaska
Pouch V
Juneau, Alaska 99811

Re: House Bill 79,
Repealing Peremptory Disqualification of Judges

Dear Representative Vaska:

House Bill 79 would eliminate the peremptory challenge of
judges. It would thus only allow challenges of judges for
cause under A.S. 22.20.020. IT only challenges for cause are
allowed, then challenges for cause will 1increase. Under the
present system, | do not hesitate to appear before judges
that 1 havo challenged peremptorily. There are many reasons
for changing a judge.

However, if you challenge a judge for cause, it is a very
serious accusation. You must state, by affidavit, that you
feel the judge cannot be fair and impartial. In a way, you
are stating the judge has not followed the judicial canons of
ethics. S/he has failed to recuse himself or herself when
that 1is what should have happened. IT | ever had to
challenge a judge for cause, | would never want to appear
before that judge again. I would continue to challenge that
judge for cause, particularly if that is what my client
wanted or insisted upon.

Using this method of disqualification will cause an increase
in legal costs and expenses for clients, and will increase
the work of judges. Attorneys will have to file motions to
disqualify for cause, accompanied by affidavits and
memoranda. There will be hearings on the motion. If the
motion is Ffirst denied, then it 1is assigned to another judge
for hearing under A.S. 22.20.020(c). If the motion 1is still
denied, the question can go up on appeal, or at least a
petition for review can be filed. The peremptory challenge
system is so much more efficient, that it should be retained.

If ere are problems because there are single judge
districts, those are problems should be solved by ingenious

300 Itanu'li<" Street [\.-t Office Ho\ K10 ratrliankx. Alaska 99707
(907) 152-1855 Cal.le A<l)lfee. - MKKI'AIK Telex No. 33-116

Anrliorupr Offiir: 913 Ur*i lilla Vwniir, I'o-i Offirr lin\ 2H10. AmImruju*. Mu"ku 995)0-21141) (907) 279-9574
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use of telephone hearings, ard, if necessary, assignment of a
judge from a different district to handle motions and the
trial. Eliminating the peremptory challenge of judges will
not solve the problem.

Alaska 1is still a small enough state that many people know

judges that they come before. IT they are not comfortable,
for whatever reason, they should have the right to one
peremptory challenge. The times when this has become a

problem for the court system are times when a judge has
announced publically the sentence s/he intends to give in all
drunk driving cases, for example, or cases where lawyers and
litigants have consistently felt that the judge®"s demeanor or
decisions were unacceptable.

The peremptory system works very efficiently. IfT a judge 1is
challenged, another judge is very simply assigned to the
case. One piece of paper needs to be filed by the attorney,
and another is filed by the courts. (See Civil Rule 42.)
The peremptory challenge of judges should be retained. |

urge you to defeat House Bill 79.
Sincerely,

SCHAIBLE, STALEY, DelLISIO & COOK. Inc.

By:
Barbara L. Schuhmann

BLS:skb
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Strjilirn S. Drljriu Dear Representative Vaska:

Alan Slurry

JKCHY M. IHil House Bill 79 would eliminate the peremptory challenge of

Miduil C, Grraplil judges. It would thus only allow challenges of judges for

latrini | Z.U | cause under A.S. 22.20.020. If only challenges for cause are

Valler « ivillit allowed, then challenges for cause will 1increase. Under the

I\M L 134l present system, | do not hesitate to appear before judges
that 1 have challenged peremptorily. There are many reasons
for changing a judge.

fIf C.titmvl:

William V. Itipuesv However, 1if you challenge a judge for cause, it is a very
serious accusation. You must state, by affidavit, that you
feel the judge cannot be fair and Impartial. In a way, you
are stating the judge has not followed the judicial canons of
ethics. S/he has failed to recuse himself or herself when
that 1is what should have happened. IT | ever had to
challenge a judge or cause, | would never want to appear
before that judge cgain. I would continue to challenge that

judge for cause, particularly if that 1is what ray client
wanted or insisted upon.

Using this method of disqualification will cause an increase
in legal costs and expenses for clients, and will increase
the work or judges. Attorneys will have to file motions to
disqualify for cause, accompanied by affidavits and
memoranda. There will be hearings on the motion. If the
motion is first denied, then it is assigned to another judge
for hearing under A.S. 22.20.020(c). IT the motion is still
denied, the question can go up on appeal, or at least a
petition for review can be Tiled. The peremptory challenge
system is so much more efficient, that it should be retained.

IT there are problems because there are single judge
districts, those are problems should be solved by ingenious
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use of telephone hearings, and, if necessary, assignment of a
judge from a different district to handle motions and the
trial. Eliminating the peremptory challenge of judges will
not solve the problem.

Alaska 1is still a small enough state that many people know

udges that they come before. IT they are not comfortable,
)r whatever reason, they should have the right to one
"remptory challenge. The times when this has become a

.roblem for the court system are times when a judge has
announced publically the sentence s/he intends to give in all
drunk driving cases, for example, or cases where lawyers and
litigants have consistently felt that the judge®s demeanor or
decisions were unacceptable.

The peremptory system works very efficiently. If a judge 1is
challenged, another judge 1is very simply assigned to the
case. One piece of paper needs to be filed by 1 e attorney,
and another is filed by the courts. (See Civil Rule 42.)
The peremptory challenge of judges should be retained. |

urge you to defeat House Bill 79.
Sincerely

SCHAIBLE. STALEY. DeLISIO t COOK, Inc

Barbara L. Schuhmann

BLS:skb
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{IHRENE Bcttcr February 28, 1983

Senator Bill Ray

Chairman, Senate Judiciary Committee
Pouch t

Juneau, AK 99811

Dear Senator Ray:

At the request of Judicial Council members, the
Council®s staff undertook a review of potential solutions to
problems created oy peremptory challenges to judges. Our work
focused on solutions which permit the continued existence of
the right to such challenges while alleviating the adminis—
trative problems created by their frequent, use. Because your
committee will be considering both:SB 100and/HB 79, we are
providing our preliminary memorandum for your information.

The enclosed memo describes our research completed
prior to the Council®s meeting on February 15 - 16, 1983. Our
final report will be presented to the Joint Judiciary Committee
on April 6. If you would like to have further information
beforehand, please let me kno...

Sincerely,

V.

Francis L. Bremson
Executive Director

FB/pd

Enclosure



May 20, 1983
SR #20997-A
Fairbanks Alaska 99701

Senator Bill Ray

Chairman, Senate Judiciary Committee
State Capitol

Pouch V

Juneau, Alaska 99811

Re: House Bill No. 79am
Dear Senator Ray:

Please do not pass the bill that would repeal the
peremptory disqualification of a judge. I am an attorney and
have been practicing law in both the public and private sector in
F rbanks for almost twelve years. I consider the right to
peremptorily disqualify a judge one of the most important rights
afforded a litigant under the court rules. Not only 1is it impor—
tant to defendants 1in criminal cases, but it is at least equally
important to plaintiffs and defendants (including the State) in
civil cases and to the prosecution in criminal cases.

Although there are many reasons v/hy a litigant might
choose to disqualify a judge, the chief value of the right to
disqualify a judge 1is that it gives the litigants a feeling of
being treated fairly by the court system. If litigants feel that
a judge may be biased or predisposed to rule 1in a certain way,
the credibility and effectiveness of the justice system 1is
severely curtailed.

Also, there needs to be a way for parties to keep a bad

judge from hearing their case. Disqualification of a judge for
cause under AS 22.20.020 is difficult and only applies 1in very
limited circumstances. A p< remptory disqualification is a very

efficient way for a party tc free himself from the control of a

judge who the party thinks (rightly or wrongly) will treat hinm
unf lirly.



Please listen to the lawyers (both private and public)
and jJudges that are 1involved in the jJustice system and have
direct experience with peremptory disqualifications. Please
don"t base your decision on whether to pass the bill on budgetary
reasons. I know of exceedingly few lawyers who believe that this
valuable right to peremptorily disqualify a judge should be done
away with. Whatever good might be accomplished by the repeal
will be vastly overshadowed by the resulting erosion of public
confidence 1in the court system.

Very sincerely,

E. John Athens, Jr.



TAKEN FROM THE SENATE JUDICIARY COMMITTEE MEETING MINUTES OF

MAY 11, 1983:

The third order of business was House Bill 79- Repealing peremptory
disqualifications of judges, as to which Senator Ray announced that
he is sending the bill back to the House with a letter to Speaker
Hayes, (letter attached) stating that, based on information recently
received, it is the Judiciary Committee"s belief that the bill was
either improperly passed or the title is wrong and that these pro—
blems must be resolved by the House. Tirere were no objections to
this course of action and it was so ordered.



TESTIMONY OF JUDGE JAMES D. HORNADAY, HOMER
February 2, 1983

Mr. Chairman and ladles and gentlemen of the Committee, thank you for holding
this hearing and inviting me to address the Committee. I hope 1 am not the
monster judge that everyone has been talking about. My name 1is James D.
Hornaday and from a perspective of nearly 20 years in Alaska 1 am speaking to
you today as a judge. The judicial cannons permit and even require that judges
speak out for the improvement of the administration of justice. And with all of
the comments by many of ny lawyer friends 1 feel a little like David when he
went up against Goliath. The men and women of good will can and do differ in
their opinions, and it does remind a little of the old Alaska adage that if the
lawyers are against something it must be worthwhile. I wish it were someone
else who was on the line "ather than me, frankly | would rather be playing
basketball or working oi. 1 legal history project. But the question of the
peremptory challenge 1is involved with the independence of the judiciary and the
decreasing respect for the judiciary. First of all, the peremptory challenge is
not a fundamental constitutional right; it does not even exist anywhere in the
Federal system! and there are federal judges in every state and territory.
Apparently it does not even exist in the vast majority, about two-thirds of the
states. Alaslca- xs in the extreme minority. It did not exist in ATaska until a
few years ago when some lawyers pushed it through the Legislature. The Federal
system-and~the majority of~istates get along just fine without 1it. Now as one
example, drunk driving cases are the most serious problem facing the Alaska
Court System. Over half of all the jury trials in the entire Court System are
drunk driving casesT Drinking was involved in over BOZ~of the traffic -
-nrtalitres; over 200 thousand are killed or injurecf annually on our nation®s
highways. Let"s make clear what the Legislature has already done; the
Legislature has passed legislation providing for up to one year in jail and
$5,000 fine, revocation of licenses and community work. Now the statutes
specifically states that for the first offense a defendant in to receive not
less than 72 consecutive hours. It is too serious a problem to leave 1in the
hands of the attorneys and that isthe nonA-effect of the peremptory challenge
without cause. Judges are concerned about the peremptory challenge; it 1is
affecting sentence ;. The Chief Justice has stated publicly that the peremptory
challenge moderates sentences and that a judge has to walk a fine line and if
they get too far over they will beremoved by tli; peremption. 1 was told by ¢t e
presiding Judge that |1 had to takeperemptions into consideration when 1
sentence. It is the most frequent topic of conversation at the Annual Judicial
Conference. The leading authority on court delay called the Alaska peremptory
challenge an absolute abomination, those were his words. Representatives of the
National Center of State Courts were amazed at the existence of the removal
without cause. I have heard judges tell the Chief Justice they are cor”umed
about the peremption. It is a problem state-wide, not just 1in Homer. You have
heard the lawyer in Bethel and the* problems there. You®ve heard the judges in
Fairbanks. It exists in Kodiak, Ketchikan, Juneau and all over the state, even
in multi-judge areas. Now we announced a pattern of sentencing in drunk driving
cases in Homer about a year ag" which was effective, but sentences were clearly
within the sentences permitted by the Legislature. Fifteen days 1is .less than 5%
of the maximum penalty. Although the announced pattern 1is no longer in effect
and was rescinded when the higher court ruled that it could not be applied.
There are sentencing patterns 1in Alaska, attorneys keep records of the sentences
of judges. So there are patterns but known only to the judges and the lawyers.
The public, including the potential defenders, do not know the patterns. It is
time to open up the System and bring it out from behind the closed doors of the
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legal profession. Now I was a lawyer for 10 years and you are never going to
satisfy the lawyers on sentencing. About 6 years ago we initiated the first
work program, alternate work program, for drunk drivers in Alaska. Some lawyers
supported, but other complained that work was a cruel and unusual punishment.
Now tne program has Deen reinstituted pursuant to the community work which the
Legislature has made a sentencing tool. Now the law"yers are complaining that we
are giving too much community work. Also the argument that the System would be
flooded with time consuming challenges for cause is questionable, as several
attorneys have indicated that they would not use challenges for cause. Further
the presiding judge denied a challenge because against me on hearing a DWI case
after the announced policy was rescinded. The hearing took all of 10 minutes.
The Court System and the people of Alaska should not be held held hostage by
attorneys threating to plug the System with challenges for cause. Further
judges will disqualify themselves If for some reason they should not hear a
case. There is already a procedure for this approach that is in effect.

However, again note that a judge has to give a ro son why they are disqualifying
themselves. Related to the peremptory challenge is another deep concern which |
have as a 20 year Alaskan and as a lawyer and a judge and a citizen, and that is
the growing lack of respect for the Alaska Judiciary among the members of the
public. Reportedly, concern over the Justice System trailed only the capitol
move and subsistence 1in intensity in the recent election. Almost half of the
voters 1in the Third District voted not to retain the trial judges last November.
This negative vote 1is up nearly 10% in only 4 years. How many years will it be
before all judges are defeated? Some of the longer serving judges remember when
they received 85% approval ratings. For the first time in nearly 20 years 1in
the legal profession, so many people told me they were voting against all of the
judges that 1 lost count. And note that, at least to-date, that most of the
people, most of the lay people, testifying to you are against the peremption,

only the lawyers are testifying before you in favor of it. That should tell you
something. We pride ourselves in Alaska on the merit selection appointment
procedure for judges. The Judicial Council recommends the Governor appoints and

the people vote, and yet the present situation with the peremptory challenge 1is
worse than the most partisan political election of judges, and that a very few

attorneys can remove a judge a hold the System hostage. The cost to the public
and the wasted expense and time is high. The selection process of which we are
so proud and the public vote means absolutely nothing. Just as an example, 1
was required to move to Homer to take the judgeship 1in Hoiner. The Judicial
Council recommended me for Homer and the Governor specifically appointed me to
Homer . The family moved here and has put down deep roots; we have children in
school of all ages. 1 received good ratings from the lawyers and the highest
rating from the Alaska Peace Officers and was retained overwhelming by the
voters 1in the November election in my home area by a 2 to 1 margin. And
although 1 appreciate Mrs. Barnes®™ invitation to Anchorage, 1 would prefer
frankly to remain in Homer. I did live in Anchorage for a couple years and 1
have, we have, a lot of friinds up there, however we are pretty deeply rooted in
Homer at the present time. Two weeks after tne election | was asked to transfer
to Anchorage because of the peremptions. I have been assured ._hat there 1is no
other reasons for my transfer, only the peremptions. None of my sentences haw
ever been Reversed as excessive. Now there are checks and balances that are far
more apprjpriate than peremptions without cause and they are numerous. If a

judge is doing something improper turn them over to the Judicial Qualifications
Commission, or challenge the judge for cause, or test the judge in the retention
elections, or appeal the judge®"s decision, or ask the judge to voluntarily
disqualify himself. The message is going out loud and clear to the judges in
Alaska, to the attorneys and to the public that inspite of the vote of thousands
that vote means nothing, and a handful of attorneys can accomplish the transfer
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of a judge, and threaten other judges through peremptions for which they do not
even have to give a reason. All the attorneys have talked about before you are
the rights of their clients, and these are important rights, no one would say
that they are not. Eut what about the rights of the victims? What about th-;
rights of society? The Constitution clearly requires a judge to sentence to
protect society and reformation. No where 1in the Constitution, 1in the statutes
or in the case law is there any indication that a judge 1is to sentence 1in order
to avoid peremptions. And yet the Chief Justice of the Alaska Supreme Court has
stated publicly that this is happening, and any judge who will level with you
will tell you the same. The tail is wagging the dog at the present time as the

attorneys are in effect controlling sentencing, and are now even controlling the
transfer of judges. Thank you.
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January 19, 19S3

Mr Gerald L. Wilkerson, CPA
Legislative Auditor

Division of Legislative Audit
Pouch W

Juneau, Alaska 99811

Dear Mr. Wilkersom:

Enclosed is my response to your questionnaire of January 10, 1983.
I am glad the Legislature has taken the time and effort to gather informa—
tion from those involved in the criminal justice system regarding p.-oblems
and recommendations for change.

As judge in a single-judge court in a rural region, many of my responses
reflect perceptions from this vantage point. I am not fully informed as
to the operation of all components of our system throughout the state.

I would like to underscore several matters raised in the questionnaire.
First, 1| believe we are facing a crisis 1in our correctional system.
Additional facilities must be built at once, and in particular the long-
promised but never-built jail facility in Bethel should be constructed
without further delay.

It also appears to me that a large number of the people being committed
to jail from this region are young, unsophisticated, uneducated, and
lacking in basic employment skills. This situation may grow more acute
with the trend toward presumptive sentences for first offenders and
a possible easing of waiver standards for juvenile offenders. I think
special consideration should be given to establishing a correctional
institution aimed at youthful offenders where they could receive an
opportunity for education and vocational training without being co-minglod
with more experienced convicts.

The peremptory challenge problem is a difficult one for a single—
judge location. However, 1 am not convinced that the proposed elimination
of the challenge would be an improvement. It would produce more challenges
ior cause which would be time consuming to resolve and might tarnish the
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image of the judge system. However, | think that the court system could
do a better job of responding to change of judge situations.

I am pleased with your interest in examining the use of peremptory
challenges in jury selection. I think that a reduction in the number of
challenges would speed up the trial process greatly particularly in rural
locations where convening juries is expensive and time-consuming. Often
it takes us longer to select a jurv for a felony trial than it does to
present the evidence. I would suggest a reduction of peremptory chal —
lenges to three on each side, the number used in civil and misdemeanor
cases, for all trials. This will also greatly reduce the possibility that
peremptory challenges can be used to manipulate the jury to exclude, for
example, members of a particular racial grou, or women in sexual assualt
cases, etc.

Thank you again for your interest in these matters.
Very truly yours
a
Superior Court Judge
CRC:fs

cc: Senator John Sacket
Representative Tony Vaska
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SUBJECT: Status of HB 79
T0: Senator Robert H. Ziegler, Sr,
FROM: Billy G. Berrier
Director

Division of Legal Services

You have asked whether, 1in light of the procedural history
of this bill, it is properly before the Senate Judiciary
Committee.

In my opinion it is properly before the committee.

Changing a court rule 1is the only legislative procedure
which has essentially been prescribed by our Supreme Court.

In Leege v. Martin, 379 P.2d 447 (Alaska 1963), the Court
held:

"Judicial power to make rules of practice and procedure
is not absolute. The legislature may change rules
initiated by the judiciary when the desirability of
making a change is evident, such as in a case where a
particular ruTe of procedure may involve considerations
of public policy that are better left to the
legislature to pass upon. But this power of
legislative review is not without restrictions. The
constitutional convention was careful to provide that
court rules could not be changed as simply as other
laws could be enacted. A two-thirds vote of the
members elected to each house, rather than a simple
majority, 1is required in order to change rules of
practice and procedure.

"The object of such a limitation is to prevent uninten—
tional, rash, 1ill-considered and too easy intervention
by the legislature which would ultimately frustrate the
sound purpose 1in giving courts the primary authority

and responsibility for regulating their own affairs.
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But that object cannot be achieved unless the attention
of the legislature 1is directed to the fact that it is
employing, not just its general power of enacting laws,
but its particular power of reviewing the exercise of
an authority vested in the judicial branch of govern—
ment. During every session since statehood the legis—
lature has passed laws containing some procedure.
Efforts are being made to more effectively screen all
bills to eliminate procedure, but the danger that bills
containing some procedure will escape notice and be
enacted will always be present. Unless the specific
intent of the legislature to change procedure 1is
expressed in the bill itself, the courts, as a matter
of practical necessity, will have to regard procedural
changes as unintentional. While the procedure that may
be contained in a given bill was included with the best
of intentions and without realizing its possible effect
on established court operations, it often is so basic
as to require wholesale revision of as many as six sets
of court rules. The only answer 1is cooperation between
the legislative and judicial branches. Notification 1in
the bill itself that the intent to change procedure
seems to be a partial answer. Another partial answer
is to advise the Supreme Court when such a bill 1is
being considered and give it -m opportunity to be heard
so that the legislature will be advised on all ramifi—
cations of the proposed change.

"As u matter of reason and eecessity and in order to
give article 1V, section ;.j of the constitution a
practical working interpretation, we must hold that a
legislative enactment will not be effective to change
court rules of practice and procedure unless the bill
specifically states that 1its purpose 1is tc effect such
a change. Since chapter 112 does not contain such a
statement of purpose, that portion of the statute which
purports to forbid the granting of stays pending appeal
is ineffective and does not change rules of practice
and procedure made and promulgated by this court."

The legislature has prescribed in its Rules that a change 1in
Court Rules must be noted in the title, must contain a
section expressly citing the Court Rule and must note the
change proposed. This satisfies the notice requirement in
Leege.
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However, the legislature has the power to make substantive
law which 1involves court procedure without changing the
rules. The statutes involved in HB 79 are basically sub-—
stantive law but also contain procedural matters. In
Channel Flying, 1Inc. v. Bernhardt, 451 P.2d 579 (Alaska
1969), the Court held:

"Respondents also contend that AS 22.20.022 1is. invalid
as violating the rule-making power of this court. The
Alaska Constitution vests 1in the supreme court the
authority to "make and promulgate rules governing prac—
tice and procedure in civil and criminal cases in all
courts.” The legislature has no power to makes rules,
but only to change them by two-thirds vote. The
question here 1is whether the disqualification statute
constitutes a rule governing practice and procedure in
the courts which the legislature had no constitutional

authority to make. The answer to that question depends
on whether the subject matter of the statute is sub-—
stantive or procedural. If it is substantive 1in nature

it is a matter within legislative prerogative; 1if it is
procedural, it falls within the ambir cf this court"s
rule-making power.

"This statute does not merely regulate procedure. With
or without it the particular action 1in court takes the
same course. The statute rather creates and defines a
right - the right to have a fair trial before an
unbiased and impartial judge. This is something more
than merely prescribing a method, of enforcing a right.
The main subject matter of the statute 1is substantive
in nature and was within the province of the legis—
lature to deal with. AS 22.20.022 is not invalid as an
attempt tousurp the rule-making powersof this court
insofar as it provides for a peremptory disqualifi—
cation of a judge."

Based solely on that holding it would appear that the bill
does not change the Court Rule.However, the holding was
somewhat modified by Gieffels y. State, 552 P.2d 661 (Alaska
1976), where the Court held:

"AS 22.20.022 encompasses both procedural and substan—
tive matters. In Channel Flying, Inc. v. Bernhardt,
supra, 451 P.2d "t 576, we held that:
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"AS 22.20.022 is not invalid as an attempt to
usurp the rule-making powers of this court insofar
as it provides for a peremptory disqualification
of a judge. (emphasis added)*

"The procedure to be tollowea in implementing the sub-—
stantive right created by AS 22.20.022, however, 1is
subject to the rule-making powers of the court.

In Roberts v. State, 458 P.2d 340, 346 n. 17 (Alaska
1969), we implied that perhaps not all of AS 22.20.022
was a valid exercise of legislative power:

M In certain respects AS 22. 20. 022 was sustained
as a valid exercise of legislative power in
Channel Flying, 1Inc. v. Bernhardt . . . (emphasis
added) 1

"Although the legislature has the power to create the
right to a fair trial before an unbiased judge, and the
right to pre-empt a judge without requiring actual
proof of bias or interest, it has very limited power to
provide for the means by which that pre-emption right
may be exercised. Until the legislature validly
changes Criminal Rule 25(d), that rule 1is the sole
provision which may be consulted in determining whether
the pre-emptive right was properly exercised and the
effect of the pre-emption on the procedural and
administrative functions of the court system.

Therefore, 1insofar as Rule 25(d) regulates only the
procedural aspects of the peremptory rigl _ created by
AS 22.20.022, and to the extent that the rule does not
infringe upon the substantive right created by statute,
the provisions of Rule 25(d) supersede the legislative
enactment.

"Criminal Rule 25() regulates the means or method by
which a party"s peremptory challenge takes effect. The
major changes found in Rule 25(d) provide for different
time limitations, do away with the need for the filing
of an affidavit alleging the inability to obtain a fair
and impartial trial and specify the procedure to be
followed when a presiding judge 1is challenged. These
changes, for the most part, in no way 1impair the sub-—
stantive right to a fair trial before an unbiased judge
created by AS 22.20.022; in fact, Rule 25(d) generally
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liberalizes the method by which a party may exercise a
peremptory challenge."

Under both the case law and the Uniform Rules failure to
adopt a change in Court Rules does not defeat the substan—
tive provision in a bill.

The bill clearly has legal effect apart from whatever change
it makes to the Court Rules. Peremptory challenges are made
under AS 22.20.022 and questions, other than procedural
questions, are decided under that law.

While the procedural history of the bill is complex it can
be readily summarized. The House adopted the substantive
language of the bill and failed the effactive date and the
change in Court Rules. The bill was sent to the Senate and
then returned to the House. The House rescinded its actions
and by amendments added the change in Court Rules and the
effective date provisions back in the bill. The House then
adopted the bill and adopted the affective date, but again
failed to adopt the change 1in Court Rules. It again trans—
mitted the bill to the Senate where it was referred to the
Senate Judiciary Committee.

As | noted above the bill has substantive effect even with—
out the change 1in Court Rules. Of course, without the
change the Court Rules would prevail to the extent there is
a conflict.

Rule 39(e) of the Uniform Rules provides that
If the section effecting a change in the court rule

fails to receive the required two-thirds vote, the
section 1is void and without effect and is deleted from

the bill.
In this instance both the substantive change and the
procedural change are inherent in the same section. There —
fore, the section cannot be deleted. In light of the notice

requirements in Leege, it would be very questionable to
delete the Court Rules reference.

Although both the legal and procedural aspects are complex

it is my opinion that the bill 1is properly before the
committee.

:1jb
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M EMORANDUM

TO: Judicial Council Members
FROM: Francis L. Bremson
v
RE: Peremptory Challenges of Judges

The Judicial Council voted on December 3, 1982 to examine
the use of peremptory challenges to judges in other states.
The purpose of this review was to determine whether there were
tested solutions to the administrative problems which can arise
with the frequent use of challenges in single-judge courts.
Ms. Teri Carns was assigned responsibility for taking a
preliminary 1look at available literature, contacting court
personnel in other states, and using other means as needed to

outline potential avenues for further exploration. Ms. Cams
will be available to discuss this subject at our meeting on
February 15. The following memorandum summarizes her research
to date.

1) States Allowing Peremptory Disqualification of Judges

All of the following states have some procedure, whether
statutory or embodied in court rules, which is similar to
Alaska®s peremptory challenge of judges.

Arizona Minnesota North Dakota
California Missouri Oregon

Idaho Montana South Dakota
Illinois Nevada (civil only) Washington
Indiana New Mexico Wisconsin

Wyoming
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The list is taken from an article in the Oregon Law Review
(Disqualification of Judges for Prejudice or Bias, 48 Ore. L.

Rev. 311 (1969))". Because the article is fourteen years old,
more states may have adopted peremptory challenge provisions
during the 1intervening years. The article notes that some

states require affadavits supporting the allegation of bias or
prejudice, while the most restrictive states do not allow
prejudice or bias of the judge as the sole ground for his
disqualification.

2) Studies Available on Peremptory Challenges

We have received reports or studies from California, Ildaho, ~
Illinois, the National Center for State Courts, and the

American Bar Association. Much of the material received has
focused on legal rather than administrative aspects of
challenges. Only two studies 1involving data collection have
been received. The California Judicial Council prepared a
study in 1962, Tfive years after legislation authorizing
peremptory challenges had been passed. The Council found no
significant problems at that time. An ldaho study completed in

December 1982 noted that three (of 21) judges 1in the state had
been challenged frequently, but most of the challenges were in
multi-judge courts. Neither study appears to be particularly
relevant to the present situation in Alaska.

The other reports which have been sent to us include copies
of statutes and court rules from several states, a report fronm
the National Center for State Courts which describes various
grounds for disqualifying judges, recommendations and commentary
from the American Bar Association,"and an Illinois judicial
discipline case centering on the use of peremptory challenges

by an Illinois law firm. All of these reports provide useful
background information about the range of possibilities in the
legal interpretation of peremptory challenges. They would

ecertainly be helpful 1in drafting legislation or changes 1in
court rules, but none of them address the administrative issues
which the Council staff"s work was to emphasize.

3) Administrative Solutions

Telephone conversations with court administrators in
several states proved to be the most efficient way of
discovering answers to the questions raised by Judicial Council
members. Three of the states contacted thus far had developed
procedures to be used when a judge was disqualified. These are
described below.
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A. Washington. Pro-tem judges are used in single-judge
courts when the regular judge 1is disqualified in civil
cases. An attorney 1is chosen from a pool of local
"experienced"I (at least ten to fifteen years of legal
practice) lawyers. Parties to the action must c .ipulate
that the attorney 1is acceptable to them as a jut ge for .the
case; 1if not, another attorney 1is chosen. In criminal

cases, the disqualified judge 1is apparently responsible for
obtaining another judge, although the procedure for this
was not discussed.

B. California. Judges 1in single-judge courts are
matched, at the time of their appointment, with another
judge in a nearby court in a reciprocal arrangement. If
either judge 1is disqualified, the reciprocating judge
automatically takes his place. IT both are disqualified,
the central administrative.office becomes involved 1in
assigning a third (or additional) judge(s). The court®"s
administrative o"Tice said that this reciprocal arrangement
was effective enough that peremptory challenges diG not
create serious administrative problems. Pro-tem judges
(attorneys appointed on a case-by-case basis, as 1in
Washington) had been err,ployed at one time, but the office
saif) that California®s experience with them was not
positive enough to continue their use.

C. Wyoming. A judge®“challenged 1in Wyoming is allowed to
select his own replacement from among all the judges of the
state. The effect of this policy 1is that peremptory
challenges are rarely used. If the judge 1is being

disqualified because of his sentencing policies, he can
replace himself with a judge who has similar philosophies.
It may be noted that some states prohibit the disqualified
judge from naming another judge to hear the cass, precisely
for the reason that he could frustrate the intent of
peremptory challenges by choosing a judge with similar
philosophies or biases. Countering that, the former
Wyoming court administrator contends that allowing the
judge this option prevents "judge-shopping".

One other solution which has been suggested for use ,.n
Alaska 1is teleconferencing. The Council staff has not had the
opportunity to thoroughly research this possibility. It is
presently used by the court oh occasion, and may be signifi—
cantly less costly than transporting a judge to outlying
communities.
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Further Work
The Judicial Council staff will continue to contact states

which ~allow peremptory challenges to determine what other
administrative solutions or legal alternatives may be available.

FLB/jrm
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M EMORANDUM May 11, 1983
SUBJECT: HB 79 - effect on court rules
TO: Senator Bill Ray

Chairman, Senate Judiciary Committee

FROM: Richard C. Folta
Legislative Counsel

Section 2 of the above referenced bill as passed by the
House reads:

(d A judicial officer may be disqualified only under
this section or AS 22.30.070.

It is our opinion that Sec. 2 has the effect of changing
Rule 10(c) and Rule 25(d), Rules of Criminal Procedure, and
Rule 42(c), Rules of Civil Procedure and to be effective the
bill must be approved by an affirmative vote of two-thirds
of the full membership of each house under Rule 39(e) of the
Uniform Rules. The House bill title should also note the
change in the court rules; however that can only be accom—
plished in the House.

RCF:1jb
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Bill/Resolution No. HB 79
Title "An Act repealing Dereniro”* diequalﬁ'Jr Ton of a ~udge. ..
Requested by House Judiciary Committee Date 1/26/83

1. FISCAL DETAIL
Agency Affected Department of Lav z
Program Category Affected Administration of Justice
BRU, Program, Or Subprogram(s) Affected Prosecution
(Note: If more than one budget component is affected, separate line-itera
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 83 FY 84 FY 85 FY 86 o 3 EY 88"

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.
TOTAL X X = X
Costs that will occur cannot be determined at this time. See analysis below.

FUNDING (Thousands of Dollars)
General Funds costs that will occur cannot be determined at this time.
Please see analysis below.
GENERAL FUND X X X
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIMS
TEMPORARY

I11. ANALYSIS (See Fiscal Note Preparation Instruction, Section 111)

Although not quantifiable at this tinme, this bill has the
potential for causing a significant fiscal impact on the Depart-—
ment of Law, the Public Defender and the Court System. The
department rarely uses peremptory disqualification and the
department®s Criminal Division probably does so only 10 or 12

times each year. The problem will arise from the oprivate
criminal defense bar which disqualifies some judges 302 or 40% of
the time. IT the private bar continues to seek this sane lev 1

disqualification, based on cause, our prosecutors will then have
to devote substantial portions of their time participating 1in a

two-tier disqualification hearing process. Without any prior
experience to guide us, the department 1is hesitant to speculate
on the actual cost that this bill might cause. The department

does believe that this bill will have the effect of hampering its

IV. DATE January 28. 1983 PREPARED BY giéﬁa#d W.tPegues.ijmr. Adm.Svcs.
AGENCY nnn?Trriopr of | ay

Original: Legislative Finance PHONE 65-3672

cc: Budget and Management

Prime Sponsor (First Legislator Named)
33-001 (Rev*. 12/82)

OMB review by Guy 3ell
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overall ability to prosecute criminal offenses, by diverting

already diminished resources from other matters currently being
addressed.
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