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Sec. 09.65.120. Definition of death. A person is considered medi-
cally and legally dead'if, in the opinion of a medical doctor licensed or
exempt from licensing under AS 03.64.010 — 08.64.380, hased on ordi-
nary standards of medical practice, there is no spontaneous respiratory
or cardiac function and there is no expectation of recovery of spc ntane-
ous respiratory or cardiac function or. in the case when respiratory and
cardiac functions are maintained by artificial means, a person is con-
sidered medically and legally dead. if. in the opinion ofa medical doctor
licensed or exempt from licensing under AS 08 64.010 — 08.64.380,
based on ordinary standards of medical practice, there is no spontane-
ous brain function. Death may be pronounced in this circumstance
before artificial means of maintaining respiratory and cardiac function
are terminated. (S 1ch 3 SLA 1974)

Sec. 09.65.130. Representation of child, la) The court may, upon
the motion ofeither party or upon its own motion, appoint an attorney
to represent the minor with respect to his custody, support, and
visitation or in any other legal proceeding involving his weltare. When
custody, support, or visitation are at issue in a divorce, it is the respon-
sibility of the parties or their counsel to notify the court that those
matters are at issue. Upon notification, the court shall determine
whether the child should have legal representation or other servicis
and shall make a finding on the record before trial. The court shall
enter an order for costs, fees, and disbursements in favor of the child's
attorney and may further order chat other services be provided for the
protection of the child,

(b) If custody, support, or visitation is an issue, the order for costs,
fees, and disbursements shall be made against either or both parents,
except that, ifone of the parties responsible for the costs is indigent, the
costs, fees, and disbursements for that party shall be borne by the state.
Ifeither or both parents are only temporarily without funds, as deter-
mined by the court, the court rnay advance payment for legal rep-
resentation or other services rendered to the child, however, no
repayment may be required for those who are receiving legal services
for the indigent. The attorney general is responsible for enforcing col-
lections owed the court, and repayment shall be made directly to the
court under the provisions of rules governing the administration of the
courts. The court shall, if possible, avoid assigning costs to only one
party by ordering that costs of the child’s legal representation or other
services be paid from proceeds derived from a sale of property
belonging to both parties, before a division of property is made.

(c) Instead of, or in addition to, appointment of an attorney underla)
of this section, the court may, upon the motion of either party or upon



POSITI Oft PAPER

HOUSE SILL NO. 352

"An Act relating to the definition of death; and providing for an effect—
ive date.™

BACKGROUND

A Uniform Definition of Death has been endorsed by the National Conference
of Commissioners on Uniform State Laws, the American Medical Association,

the American Bar Association, the President®s Commission for the Study of
Ethical Problems in Medical and Biomedical and Behavioral Research as well
as by the American Academy of Neurology and the American Electroencephal-

CTJ

ographic Society. The Uniform Definition is as follows:

"An individual who has sustained either (1) irreversible cess—
ation of circulatory and respiratory functions, or (2) irrev—
ersible cessation of all functions of the entire brain, in-—
cluding the brain stem, is dead. A determination of death

must be made in accordance with accepted medical standards."”

According to information received from the Commissioners on Uniform State

Laws, 19 states have now adopted this definition, uo from two states
in 1981.
DISCUSSION

The definition proposed in this Bill, differs Tom the Uniform Definition
in several respects:

In the Bill, "person" 1is substituted for "individual™. The Uni for::
Definition purposely included the term "individual” to conform to
the standard designation of a human being. The term "person™ v/as
not used because it is sometimes used by the law to include a
corporation. Although that particul ar confusion would be unlikely
to arise, the narrower term "individual™ 1is more precise and thus
avoids possibility of confusion.

In the Bill, the phrase "medically and legally dead" 1is used. The
Uniform Definition prefers the phrase "is dead" since the broader
provisions were considered to be misleading. The President®s Comm-
ision stated, "A law setting a general standard without explicit
limitations would be assumed to apply for arl legal purposes; to
say so in the statute, however, only raises needless questions
(e.g., what does "all 1ena1 purposes® leave out? Tor example,
proceedings in equity?;"*

Ij Defininn Death. Medical, Lena! and Ethical Issues in the
Determination nr Heath. President®s Commission rjr the Study of
Ethical Problems 1in Medicine and Biomedical and Behavioral Res-
search. Pg. 79. Government Printing Office, "dashington, D.C. , 19°

(SR, I S



3. The Bill sets the standard for establishing death as "ordinary

standards of medical practice", while the Uniform Definition adopts
"accepted medical standards". This difference 1is probably not
important.

4. The Bill adds a provision that death may be pronounced "before artifi—
cial means of maintaining respiratory and cardiac function are term—
inated.”™ The Uniform Definition avoids the necessity for such a pro-—
vision by simply stating that an individual "is dead™ when either

"irreversible cessation of circulatory and respiratory function or
irreversible cessation of all functions of the entire brain, includ—

ing the brain stem™ has occurred. When either of these circumstances
prevails, the appropriateness of stopping medical intervention is
apparent.

POSITION

While the Department considers the definition proposed 1in the Bill to
be better than the current statutory definition, it would prefer that
the Uniform Definition of Death be adopted.

Recommended by:
E.S. Rabeau, M.D.
Di rector
Division of Public Health

Date:

Approved by:
Robert London Smith, Ph.D
Commi ssioner
Department of Health and
Social Services

Date:
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SENATOR VICE CHAIRMAN
ROBERT H. ZIEGLER. SR SENATE RESOURCES COMMITTEE

307 BAWDEN STREET
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MEMBER
) SENATEJUDICIARY COMMITTEE
While In Juneau

POUCH V WESTERN STATES LEGISLATIVE
JUNEAU. ALASKA 99811 Jennie FORESTRY TASK FORCE

WESTERN CONFERENCE COUNCIL
OF STATE GOVERNMENTS

June 14, 1083

Senator Bill Ray,

Chairman

Senate Judiciary Committee
Alaska State Legislature
Juneau, Alaska

Re: CSHB 352(HESS)
Dear Mr. Chairman:

This bill relates to the definition of death; it is nota House priority and I
feel it could very well be held over until next year.

Attached you will find copies of the original bill, the committee substitute, the
current statutory definition (A.S. 09.65.120), together with a position paper on
the bill from Dr. Rabeau.

If 1 had my druthers, |1 would prefer that we put out a committee substitute in

which we incorporate the Uniform Definition of Death. It is set forth in its
entirety at the top of page one of the position paper andit appears to me to say
the same thing as the committee substitute, only more concisely. Apparently 19

other states have adopted this def m"ition, and, as the position paper states,
that is up from two states in 1981.

On the other hand, 1if you®re beh)lding to Dr. Fritz and his requestor, there
isn"t anything indirectly wrong with the committee substitute, according to what

I have been able to ascertain and according to the position paper.

Regards

Robert Il. Ziegler, Sr
RHZ .1k

Attachment
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Sec. 09.65.120. Definition of death. A person is considered medi-
cally and legally dead if, in the opinion of a medical doctor licensed or
exempt from licensing under AS 03.64.010 — 08.64.330. based on ordi-
nary scandards of medical practice, there is no spontaneous respiratory
or cardiac function and there is no expectation of recovery of spontane-
ous respiratory or cardiac function or, in the case when respiratory and
cardiac functions are maintained by artificial means, a person is con-
sidered medically and legally dead, If, in the opinion ofa medical doctor
licensed or exempt, from licensing under AS 06.64.010 — 06.64,360,
based on ordinary standards of medical practice, there is no spontane-
ous brain function. Death may be pronounced in this circumstance
before artificial means of maintaining respiratory and card.ac function
are terminated. (3 1ch 3 SLA 1974)

Sec. 09.65.130. Representation of child. @) The court may, upon
the motion ot'either party or upon its own motion, appoint an attorney
to represent the minor with respect to his "ustody. support, and
visitation or in any other legal proceeding involving his welfare. When
custody, support, or visitation are at issue in a divorce, it is the respon-
sibility ol the parties or their counsel to notify the court that those
matters are at issue. Upon notification, the court shall determine
whether the child should have legal representation or other services
and shall make a finding on the record before trial. The court snail
enter an order for costs, fees, and disbursements in favor ut the child's
attorney and may further order that other services be provided for the
protection of the child.

(h) If custody, support, or visitation i» an issue, the order for costs,
fees, and disbursements shall be made against either or both parents,
except that, ifone of the parties responsible for the costs is indigent, the
costs, fees, and disbursements for that party shall be borne by the state.
If either or both parents are only temporarily without funds, as deter-
mined by the court, the court may advance payment for legal rep-
resentation or other services rendered to the child; however, no
repayment may be required for those who are receiving legal services
for the indigent. The attorney general is responsible for enforcing col-
lections owed the court, and repayment shall be made directly to the
court under the provisions of rules governing the administration of the
courts. The court shall, if possible, avoid assigning costs to only one
party by ordering that, costs of the child's legal representation or other
services be paid from proceeds derived from a sale of property
belonging to both parties, before a division of property is made.

(c) Instead of, o m addition to, appointment ofan attorney underlai
of this section, the court may, upon the motion of either party or upon

A1
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HOUSE BILL 110. 352

"An Act relating to the definition of death; and providing for an affect—
ive date."”

BACKGROUND

A Uniform Definition of Death has been endorsed by the National Conferer;
of Commissioners on Uniform State Lav/s, the American Medical Association,
the American Bar Association, the President®s Commission for the Study of
Ethical Problems 1in Medical and Biomedical and Behavioral Research as wei
as by the American Academy of Neurology and the American Electrcenceoha:-
ographic Society. The Uniform Definition 1is as follows:

"An individual who has sustained either (1) irreversible cess—
ation of circulatory and respiratory functions, or (2) irrev—
ersible cessation of all functions of the entire brain, 1in—
cluding the brain stem, 1is dead. A determination of death

must be made 1in accordance with accepted medical standards."

According to information received from the Commissioners on Uniform State

Laws, 19 states have now adopted this definition, no from two states
in 1981.

DISCUSSION

The definition proposed in this Bill, differs from the Uniform Definition
in several respects:

1. In the Bill, "person"™ 1is substituted for "individual™. The Uniform
Definition purposely included the term "individual™ to conform to
the standard designation of a human being. The term "person"™ was
not used because it is sometimes used by the law to include u
corporation. Although that particular confusion “would be unlikely
to arise, the narrower term "individual™ is more prec"se and thus
avoids possibility of confusion.

2. In the Bill, the phrase "medically and legally dead" 1is used. The
Uniform Definition prefers the phrase "is dead"™ since the broader
provisions were considered to be misleading. The President®s Comm-

ision stated, "A law setting a general standard without explicit
limitations would be assumed to apply for all legal purposes; to
say so in the statute, however, only raises noedl »ss questions

(e.g-., what does "all l?gal purposes® leave out? Fur example,
proceedings in equity?;

2/ Definiro veatn. wedicar, Legal and Ethical 1ssues in the

Determination or Death, “resident®s Commi ;sion rar cue Btudy of
IUiicjl Tronic.as in Medicine ana Biomedical and Behavioral P.es-
search. Tg. 79. Government Printing Office, “".asuington, D.C., 1991



rhe Bill sets the standard for establishing death as "ordinary

3.
standards of medial practice”, while the Uniform Definition adopts
"accepted medical standards". This difference 1is probably not
important.

4. The Bill adds a provision that death may be pronounced "before artifi
cial means of maintaining respiratory and cardiac function are term-—
inated."” The Uniform Definition avoids the necessity for such a pro—
vision by simply stating that an individual "is dead"” when either
"trreversible cessation of circulatory and respiratory function or
irreversible cessation of all functions of the entire brain, 1includ—
ing the brain stem™ has occurred. When either of these circumstances
prevails, the appropriateness of stopping medical intervention is
apparent.

POSITION

While the Department considers the definition proposed in the Bill to
be better than the current statutory definition, it would prefer that
the Uniform Definition of Death be adopted.

Recommended by:
E.S. Rabeau, M.D.
Di rector
Division of Public Health

Date:

Approved by:
Rdbert London Smith, Ph.D
Coinini ssi oner
Department of Health and
Social Services

Date:
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Sec. 09.65.120. Definition of death. A person is considered medi-
cally and legally dead if, in the opinion of a medical doctor licensed or
exempt from licensing under AS 0S.64.010 — 0S.64 3S0. based on ordi-
nary standards of medical practice, there is no spontaneous respiratory
or cardiac function and there is no expectation of recover.lofspontane-
ous respiratory or cardiac function or, in the case when respiratory and
cardiac functions are maintained by artificial means, a person is con-
sidered medically and legally dead. iIf. in the opinion ofa medical doctor
licensed or exempt from licensing under AS 05.64 010 — 08.64.380,
based on ordinary standards of medical practice, there is -0 spontane-
ous brain function. Death may be pronounced in this circumstance
before artificial means of maintaining respiratory and cardiac function
are terminat'd. (* 1ch SSLA 1974)

Sec. 09.65,130. Representation of child, la) The court may, upon
the motion of either party or upon its owr. motion, appoint an attorney
to represent the minor with respect to his custody, support, and
visitation or inan other legal proceeding involving his welfare. When
custody, support, rvisitation are at issue in a divorce, it is the respon-
sibility of the parties or their counsel to notify the court that those
matters are at issue. Upon notification, the court .-.hall determine
whether the child should have legal representation or other services
and shall make a finding on the record before trial. The court shall
enter an order for costs, fees, and dishursements in favor of the child's
attorney and may further order that other services be provided for the
protection of the child,

(b) If custody, support, or visitation is an issue, the order for costs,
fees, and disbursements shall be made against eitl..-r or both parents,
except that, ifone ofthe parties responsible for the costs is indigent, the
costs, fees, ami disbursements for that party shall be borne by the state.
Ifeither or both parents are only temporarily without funds, as deter-
mined by the court, the court may advance payment for legal rep-
resentation or other services rendered to the child; however, no
repayment may be required for those who are receiving legal services
for the indigent. The attorney general is responsible for enforcing col-
lections owed the court, and repayment shall be made directly to the
court under the provisions of rules governing the administration of the
courts. The court shall, if possible, avoid assigning costs to only one
party by ordering that costs of the child's legal representation or other
services be paid from proceeds derived from a sale of property
belonging to both parties, before a division of property is made

(c) Instead of, or in addition to, appointment ofan attorney underla)
of this section, the court may, upon the motion of either party or upon

201
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HOUSE BILL NO. 352

"An Act relating to the definition of death; and providing for an effect—
ive date."

A Uniform Definition of Death has beei: endorsed by the National Conference
cf Commissioners on Uniform State Laws, the American Medical Association,

the American Bar Association, the President®s commission for the Study of
Ethical Problems in Medical and Biomedical and Behavioral Research as wall
as by the American Academy of Neurology and the American Electroencephal-
ographic Society. The Uniform Definition 1is as follows:

"An individual who has sustained either (1) irreversible cess—
ation of circulatory and respiratory functions, or (2) irrev—
ersible cessation of all functions of the entire brain, in—
cluding the brain stem, is dead. A determination of death

must be made 1in accordance with accepted medical standards.™

According to information received from the Commissioners on Uniform State

Laws, 19 states have now adopted this definition, no from two states
in 1931.

DISCUSSION

The definition proposed in this Bill, differs from the 1Jni form Definition
in several respects:

1. In the Bill, "person"™ 1is substituted for "individual". The Uniform
Definition purposely included the term "individual™ to conform to
the sta .dard designation of a human being. The term "person" v/as
not used because it is sometimes used by the law to include a
corporation. Although that particular confusion would be unlikely
to arise, the narrower term "individual"™ 1is more precise and thus
avoids possibility of confusion.

2. In the Bill, the phrase "medically and legally dead"” is used. The
Uniform Definition prefers the phrase "is dead"” since tlie broader
provisions were considered to be misleading. The President®s Comm-

ision stated, "A law setting a general standard without explicit
limitations would be assumed to apply for all legal purposes; to
say so in the statute, however, only raises needless questions

(e.g., what does “all Uioal purposes® leave out? For example,
proceedings in equity?; r*

2/ Uefinino Death. Medical , Legal anti Ethical |Issues in the
Ue terminal, ion or Ue.uli. "President®s Commission ran the Study of
Etnicai emroplems 1in Medicine and Biomedical and Behavioral P.es-
searcli. Pg. 79. Government Printing Office, Washington, D.C., 1931,



3. The Bill sets the standard 1 establishing death as "ordinary

standards of medical practic while the Uniform Definition adopts
"accepted medical standards". This difference 1is probably not
important.

4. The Bill adds a provision that death may be pronounced "before artifi—
cial means of maintaining respiratory and cardiac function are term-—
inated.” The Uniform Definition avoids the necessity for such a pro-—
vision by simply stating that an individual "is dead"” when either

eeversible cessation of circulatory and respiratory function or
versible cessation of all functions of the entire brain, includ-

the brain stem"™ has occurred, I/iien either of these circumstances
ails, the appropriateness of stopping medical intervention is
-rent.

POSITION

While the Department considers the definition proposed in the Bill to
be better than the current statutory definition, it would prefer that
the Uniform Definition of Death be adopted.

Recommended by:
E.S. Rabeau, M.D.
Di rector
Division of Public Health

Approved by:
Robert London Smith, Ph_U
Conmi ssioner
Department of Health and
Social Services

Date: v /z~f/lz "™
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The Committee has had

An Act relating to the definition of death: and providing for an
effective date.

under consideration and reports it back as follows:
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