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¢ RE: Spousal Rape \ ;

*Dear Senator Fischer:

The 1977 Session of the Oregon Legislative Assembly enacted
the nation®s Tirst spousal rape law. The purpose of my letter 1is
to describe Oregon®s experience with spousal rape prosecution.

To my knowledge, there were only four spousal rape prosecu-
. tions between 1977 and late 1980.~ The first, of course, was the -
e infamous Rideout case, which resulted In an acguittal.

The second case" resulted iIn a negotiated plea to felony assault."®
The third resulted iIn rape and kidnapping convictions at trial.
The fourth case, tried by my office, resulted in a conviction of
the lesser-included offense of sexual abuse.

Following the Rideout spectacle, Oregon®s 1979 legislature
reconsidered its position; but after a public hearing before a joint
session of the House and Senate Judiciary committees, declined to
introduce legislation to repeal the law.

Since 1980, the number of prosecutions has iIncreased, but not
to a great extent. My office has received no reports of spousal
rape since 1980, and, consequently, there have been no prosecutions.

I recently spoke with Chris Van Dyke, the Marion County District
Attorney (population 240,000). He reports that his office has pro-
secuted five cases with reasonable success. He supports the law.

I also spoke with Mike Schrunk, the Multnomah County District
Attorney (population 559,000), who stated that spousal rape cases
are relatively rare and tightly screened by his office. He volunteered
the opinion that Oregon®s spousal rape law has not been abused.

A frequently expressed concern is that spousal rape cases would
not be provable. The same difficulty of proof exists, however, 1in
virtually every rape by an acquaintance of the victim. About half of
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all reported rapes are by acquaintances of the victims and a fair
number of those involve relationships in which there had been some
degree of sexual iIntimacy. Obviously the problem of weighing the
evidence when deciding whether to charge rape is a difficult one,
butit is the kind of problem prosecutors must deal with every day.

My discussions with rape and domestic violence counselors
suggests that they receive significantly more reports of spousal
rape than do Oregon prosecutors, but even the counselling centers
have not been deluged with reports. Victims are apparently very
reluctant to discuss sexual abuse®"iInflicted by their husbands.

In summary, Oregon®s prosecutors have not been inundated by
a large number.of spousal rape complaints, nor have the victims
used the rape charge to extort a favorable divorce settlement. = _.

> - Respectfully submitted, "
n ; A

Peter F. Sandrock, Jr
District Attorney
for Benton County

PFS:med
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I am here to speak In favor of SB 528.

The marital exemption to the violentcrimdof rape 1is iInvariably traced
back to the 17th century when MathewHale,Chief Justice in England,
pronounced,

""But the husband cannot be guilty of a rape committed
by himself upon his lawful wife, for by their mutual
consent and contract the wife hath given up herself

in this kind unto her husband which she cannot retract."

This ruling was based upcn the notion that women were the property of
thelr husbands and procreation was the sole purpose of matrimony.

Since most of us have had sexual iIntercourse and because our magazines,
movies and now television have given so much time and attention to sexuality,
1t is 1mpossible for us not to relate personally to this discussion of marital
rape. Wien considering this legislation, | kindly request that you refrain
from imagining in your mind a gallantRhettButler sweeping a petulant
Scarlett O"Hara off her feet and up the stairs. Folloned, iIn keeping with
1950 sense of proprieties, a fade out to the next morning — a sun-filled room
and a sniling Scarlett. | emphatically assure you that it not the situation
out of which a marital rape charge could ever rise.

Until fairly recently, our law reflected the opinion of many lawmakers
that rape was a charge easily made and difficult to defend against, However,
as the recently highly publicized New Bedford rape trial reaffirmed, the women
victim is very much on trial as well. Her past sexual and behaviors,
her motivation, and even what she was wearing, and where she was at the time
of the crime are given a thorough public scrutiny.

Through the increasing number of studies being done, we are leaming that
rape is a crime of violence. It rise out of a desire for conquest and
domination greatly exacerbated by the media images that tell us sexual prowess

iIs part of the definition of masculinity. As iIn the case of domestic



violence, sexual violence iIn the context of marriage exists on a continuum.
The continuum extends from a non-violent marriage where sex is the result of
mutual desire and consent, all the way to the opposite extreme of the
rape/murder of a spouse.

As long as wife rape iIs condoned by our legal system many men will
continue t feel that their wife has no right to refuse sex, and many women
will continue to feel that they have no right to control their owmn bodies. By
1980, New Jersey, Oregon and Nebraska had completely abolished the marital
rape exemption. It has been variously considered and debated in many other
states since that time. State by state variance is so extreme that In West
Virginia, a man may not be charged with first degree sexual assault i1t the
woman has ever been a voluntary social companion of the man, even though they
have never had mutually consentual sexual relations.

In arguing for SB 528 and against marital exemption, 1 first sight the
moral and philosophical implications of the law as i1t presently exists. To
allow marital exemption endorses the antiquated principle that women are
property. Those who would argue that the charge will be made lightly and that
the circunstances will be arbiguous, should take some time to familiarize
themselves with the recent work of Irene Frieze, Nicholas Groth, Del Martin
and Diane Russel. The case study descriptions make sobering and chilling
reading.

The marital exemption has been shomn t be iIn violation of the
constitutional right to "equal protection” - both iIn the sense of married
versus unmarried women and in the sense of wives versus husbands. Further,
wily In this one instance are we <ciying that identity and relationships of the

perpetrator to the victim is relevant to our judgpient of the crime. Isn™t
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murder always murder? Is murder less serious i1f you murder your wife or your
child? It is a distortion of justice to rule that rape outside of marriage is
a violent, heinious crime, while within the bonds of matrimony, 1t 1S
allowable.

Nor does the evidence support the charge that rape is less traumatic to a
women when it is done by a man with whom there has been previous mutual
consent. The violation of personal trust can be deeply disturbing, and we
know from case studies that marital rape frequently occurs iIn conjunction with
life threatening violence.

To tolerate wife rape iIn law iIs to minimize the seriousness of rape iIn
other contexts. When we codified bigotry and racial prejudice, we tacitly
perpetuate that prejudice. So to with violence. Violence condoned, made
glamorous In our media and entertainment, violence used as a subject of humor,

violence excused by 1ts context promotes and perpetuates violence.

To quote Diane Russel from her book, "Rape in Marriage"

"To continue tO see rape In marriage as husbands privilege is
not only an insult, but a danger to all woren. We must strive
to stop wife rape, iIncluding working to eliminate the conditions
that have given rise to it."”

Patty Kastelic, Director

Women®"s Center

Board Member of Women _n Crisis Counseling Assistance
A920 Anderson Road

Fairbanks, Alaska 99701

(07) 479-5744



The marital exemption to the violent crime of rape is invariably traced
back to the 17th century when Mathew Hale, chief justice in England
pronounced,

"But the husband cannot be guilty of a rape committed

by himself upon his lawful wife, for by their mutual

consent and contract the wife hath given up herself

in this kind unto her husband which she cannot retract.”
This ruling was based upon the notion that women were the property of their
husbands and procreation the sole purpose of matrimony,

rtnpuiriuimed
Since most of us have tad sexual intercourse and because our magazines, movies

and now television have given so much time and attention to sexuality it is
impossible for us not to relate personally to this discussion of marital rape.

I kindly request that you refrain from imagining in your mind a gallant Rhett
Butler sweeping a petulant Scarlett O"Hara off her feet and up the stairs.
Followed, in keeping with 1950 sense of proprieties, a fade to the next morning-

a sunfilled room and a smiling Scarlett.. I emphatically assure you that

is not the situation out of which a ir. "-ital rape charge would arise.

Until fairly recently , our laws reflected the opin.ian.iof many lawmakers

that rape was a charge easily made and difficult, to defend against. However,

as the recently highly publicized New Bedford rape trial reaffirmed, the woman
victim is very much on trial as well. Her past sexual history and behaviors

her motivation and even what she was wearing and where she was at the time of

the crime are given a thourough public scrutiny. Through the increasing

number of studies being done, we are learning that rape is a crime of violence.

It rises out of a desire for conquest and domination greatly exacerbated by the
media images that tell us sexual prowess is part of the definition of masculinity.
As in the case of domestic violence, sexual violence in the context of

marriage exists on a continuum. The continuum extends from a non-violent marriage



wnere -sex is the result of mutual desire and consent all the way to the

opposite extreme of the rape/murder of a spouse.

As long as wife rape is condoned by our legal system many men will continue

to feel that their wife has no right to refuse sex and many women will continue
to feel they have no right to control their own bodies. By 1980, New Jersey,
Oregon and Nebraska and completely abolished the marital rape exemption. It has
been variously considered and debated in many other states since that time.
State by State variance 1is so extreme that in West Virginia a man may not be
charged with 1st degree sexual assault if the woman has ever been a voluntary
social companion of the man even though they have never had mutually consensual

sexual relations.
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In arguing”against marital exemption, 1 first sight the moral and philosophical
implications of the law as it presently exists. To allow marital exemption
endorses the antiquated principle that women are property. Those who would

argue that the charge will be made lightly and that the circumstances will be
ambiguous should take some time to familiari ze themselves with the recent work
of lrene Frieze, nicholas Groth, Del Martin and Diane Russel. The case”discripti*

make sobering and chilling reading.

The marital exemption has been shown to be in violation of the constitutional
right to "equal protection” - both in the sense of married versus unmarried

women and in the sense of wives versus husbands. Further, why 1in this one
instance are we saying the identity and relationship of the perpetartor to the
victim is relevant to our judgement of the crime? Isn"t murder always murder?

Is murder less serious if you murder your wife or your child? It is a distortion
of justice to rule that rape outside of marriage is a violent heinious crime

while within the bonds of matrimony it is allowable.



Nor does the evidence support the charge that rape is less traumatic to a
woman when it is done by a man with whom there has beenpreviousmutual
consent. The violation of personal trust can be deeplydisturbing and we
know from case studies that marital rape 0O frequently occurs in conjunction

with life threatening violence

To tolerate wife rape in law is to minimize the seriousness of rape in other
contexts. When we codified bigotry and racial prejudice, we tacitly perpetuate
that prejudice. SO to with violence. Violence condoned, made glamorous

in our media and entertainment, violence used as a subject for humor violence

/

excused by its context promotes and perpetuates violence.

To quote Diane Russel from her book ™"Rape in Marriage"

"To continue to see rape in marriage as husbands privilege 1is not
only an insult , but a danger to all women. We must strive to
stop wife rape, including working to eliminate the conditions
that have given rise to it"
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ALASKA NETWORIK ON DOMESTIC
VIOLENCE AND SEXUAL ASSAULT

110 Seward #13 Juneau Alaska "99801
<907)535-3553

POSITION PAPER

SB528: An Act relating to the spousal defense to sexual assault

* 'jOa-*
The Alaska Network on Domestic Violence and Sexual Assault, a non-profit
corporation composed of 20 programs statewide that provide servicer to
victims of domestic violence and sexual assault, supports SB528, which
would remove the marital exemption in cases of rape. -

Under current Alaskan law, in order for a woman to prosecute her husband T=“*
for rape, the couple must either be living apart or the perpetrator

would have had to cause serious physical injury to the victim. In the
opinion of the Network, this exemption provides no protection to the

married woman who i1s the victim of forced, not concensual, sexual contact
with her husband. iU,

The Network is especially concerned about this i1ssue because of the proven
correlation between domestic violence and marital rape. A study conducted
by Morton Hunt in 1979 and reported in Family Circle magazine indicated

that one-fifth of the estimated 2 million battered wives iIn America were
"forced to have sex as part of tlie beating or as a sequel to iIt.” In a
survey of 930 women conducted in 1981 and reported iIn the Family Law
Quarterly, 14% of the women iIndicated that they were victims of marlta-1

rape. e . . vETuk*:
By passing laws which recognize spouse abuse and child sexual assault -

as serious crimes, the Legislature has indicated that criminal behavior |
iIs not based on the relationship of the perpetrator and victims. The
Network believes that the same recognition should be afforded the crime -HT

of rape within marriage, and urges your support of this bill. ol
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COUNCIL ON DOMESTIC VIOLENCE AND SEXUAL ASSAULT

POSITION PAPER

SB 528

"An Act relating to the spousal defense to sexual assault.”

Marital rape, like stranger rape, is an act of power and hostility.
Nicholas Groth, who has extensively studied men®"s motivations for rape,
identifies five reasons why men rape their wifes: "to assert power and
strength; to punish and degrade; to prove their virility; to overcome
feelings of being unloved; and to convince themselves that all is right
with the world."”

Victims that are raped by their spouses often suffer devastating effects.
Among the most common reactions are self-blame, reduced self-esteenm,
humiliation, guilt, anger and depression. Diana Russell, a San Francisco
sociologist, notes that these women®s intense feelings of self-blame are
heightened by the knowledge that society holds them more responsible for
rape than it does victims of stranger rape. Further, many of the women she
interviewed confessed to overwhelming feelings of betrayal. These feelings
can destroy the victim"s capacity for intimacy forever.

Yet most state laws and many people condone forced sex if the victim is
married to the rapist. Only sixteen states have stricken the marital rape
exemption from their criminal codes and permit prosecution of husbands who
rape their wives under most circumstances. The Council on Domestic
Violence and Sexual Assault supports this proposed legislation to make
marital rape a crime in Alaska under all circumstances.

Council on Domestic Violence
and Sexual Assault
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MAR 2 11984
-Josepfisorf,
Senator Joe Josephson March 16, 1984
Alaska State Legislature
Pouch V (MS 3100)
Juneau, Alaska 99811
Dear Senator Josephson,
I am writing this letter in support of Senate Bill 528.

Alaska should enact this legislation to abolish its marital
rape defenses. Under current law a victim is not accorded
protection if she is raped by her spouse whild living with
him or if she has not sustained physical injury.

A rationale exists in our society that a wife consents to
sexual intercourse by marrying her spouse. To accept this
incredible notion indicates that an exchange of wedding vows
implies the right to have sexual intercourse at any moment,
even by force with one's spouse. Clearly forcing one's
spouse toengage in sexual relations violates her contractual
marriage agreement, but also, physically abuses her body and
violates her right to privacy.

In the past emphasis has been placed on the appropriateness
of using the criminal justice system in domestic disputes.
The notion being that the family should solve their own
problems. The victim in a domestic disturbance may be in
grave danger for her safety and the crime should be treat-
ed the same as if she were assaulted by a stranger. W
have recognized this by recent changes in statutes regarding
child sexual assault. |Indeed the violence by a husband is
even more traumatic th”n that by r. stranger because the wife
has been sexually assaulted by someone she trusted.

Recently someone suggested to me that immunity from prosecu-
tion is justified because marital rape is hard to prove.
Granted there arc many rape cases and other crimes which

are hard to prove, however no one suggests ignoring those
crimes for that reason. Victims should have the same rights
whether assaulted by a friend, husband or loved one.

Further there is a notion that a wife will bring false and
malicious accusations of rape against her husband. Women
in rape trials often feel that they are on trial, so the
rationale that wives will bring malicious accusations can
be discounted.

STANDING TOGETHER AGAINST RAPE

PO BOX 103356 ANCHORAGE, ALASKA 99510

mm A United Way Agoncy
)
Tardlorus

Bus.
24-hr.
Crisis

276-7279

276-RAPE



page 2 continued:

Rape is not matrimonial misconduct. It is a violent act
of abusing the victim's body, violating her right to
privacy and inflicting physical, emotional and psychol-
ogical harm to the victim. The legislature should
abolish Alaska's marital rape defenses by enacting

SB 528. Alaska could then join sixteen other states
who have acknowledged the violence of rape and removed
marital rape exemptions.

Should you have any questions regarding my position on
SB 528 please do not hesitate to call.

Sincerely.

Paula M. Haley
Executive Director



Nlaska Negislature

Advisory Council Members

Senator’’Kerttula, Chairman 1024 W. 6th Avenue, Suite 203
Senator Bennett Anchorage, Alaska 99501
Senator Fahrenkamp Phone: (907) 274-1426

Senator Vic Fischer

SENATE ADVISORY COUNCIL

MEMORANDUM

TO:  SENATOR JALMAR KERTTULA
FROM:  ELIZABETH J. HICKERSON
RE: MARITAL RAPE

DATE: January 21, 1984

CURRENT LAW

Under Alaska law less protection is afforded individuals who are victims
of sexual assault and abuse if the perpetrator is the victim®"s spouse.

For one prosecuted under AS 11.41.410 - 11.41.440 (sexual assault in the
first and second degrees and sexual abuse of a minor in the first,
second, third, and fourth degrees) it is an affirmative defense that, at
the time of the alleged offense, the victim was the legal spouse of the
defendant unless the spouses were living apart or the defendant caused
physical injury to the victim.

While separate domiciles of the marriage partners at the time of the
offense and physical 1injury to the victim trigger protection under our
laws, the victim"s consent to sexual assault or sexual contact is not at
issue in cases of marital rape or sexual abuse. Lack of consent to
sexually abusive acts is defined by the Alaska statutes at AS 11.41.470:

"without consent” means that a person

(A) with or without resisting, 1is coerced by the use of force
against a person or property, or by the express or implied threat
of death, imminent physical 1i; jury, or kidnapping to be inflicted
on anyone; or

(B) is incapacitated as a result of an act of the defendant.

These violent acts defined above are protected by law only if the victinm
and perpetrator have entered into a marriage contract.

We have no means of assessing the occurrences of rape in marriage since
few are ever reported. It does exist however. According to the statis—
tics compiled by Standing Together Against Rape, between



January 1, 1982, and December 31, 1982, one percent of the female
victims seen by the staff in Anchorage were victims of marital rape.
Domestic violence is on the increase in Alaska. The Abused Women®s Aid
in Crisis in Anchorage provided shelter for 596 battered women in 1982,
a 55% increase over 1981. These victims are particularly susceptible to
sexual assault and abuse in a marital relationship.

PROPOSED LEGISLATION

Attached 1is draft legislation that abolishes all defenses in cases of
marital rape or sexual abuse. The sole issue to be considered is
whether or not the victim consented to the sexual acts.

Last session the laws pertaining to sexual abuse of minor were extended
to include "statutory rape"” or sexual penetration and contact between
consenting minors. Since marriages 1involving minors is sanctioned under
certain conditions in this state and other jurisdictions, the draft
legislation exempts these cases from prosecution under AS11.41.434 -
11.41.440 unless the victim did not consent.

TREND IN OTHER JURISDICTIONS

According to the National Center on Women and Family Law, as of Novem—
ber, 1983, eight states had abolished marital rape exemptions. Rape by
a spouse is treated the same as rape by a stranger in the following
states: Florida, Kansas, Massachusetts, North Dakota, New Jersey,
Nebraska, Oregon and Wisconsin.

Eight states have partially stricken, or limited the marital rape
exemption so that rape by a spouse is a crime under most circumstances:
California, Connecticut, Delaware, Hawaii, lowa, Minnesota, New
Hampshire and Woihington.

CONCLUSION

By retaining the affirmative defenses in marital sexual assault and
abuse cases, the state of Alaska interprets the marriage license to be
an absolute right of the husband to sexually assault and abuse his wife.
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In marital rape, the wife is the victim.
But occasionally, the victim strikes
back, ana sometimes she kills her hus-
band.

The National Clearinghouse on Harltal
Rape, a new project of the Women's His-
tory Research Cehter in Berkeley, Cali-
fornia (see letter In NUT, Mar., 1981,
vol. VII, no.3), has on file eleven
cares In which marital rape or sexual
abuse was a known factor in causing a
wife to kill her husband. Four of these
women are s till incarcerated under
lengthy sentences.

Definition and History
of Legal Marital Rape

Rape la defined in the statutes of 36
states ss forced sexual relations with
someone other tha.i the "perpetrator's"
wife. So, for a woren to get the State
to charge her husband with raping her,
marital rape has to be criminalized in
her particular state. The only states
that have criminalized marital rape are
Nebraska, lowa, Oregon, New Jersey, Cal-
fomla, Minnesota, Massachusetts and
Connecticut—and only within the past
seven years.

A New Hampshire bill criminalizin
marital rape was voted on in April g(Ed
note: at the time we went to press, the
outcome Of the vote was not known.;
Assemlyvoman May Neuberger Is sponsor-
ing a New York bill, and a.bill will
soon be Introduced In Wlacortaon—letters
of support are crucial now. (Letters
on the Wisconsc.t bill can be sent to
Representative Barbara Ullchnv of Mil-
waukee. )

In the alx remaining states where hus-
bands are not specifically exempted from
rape charges by statutue. the district
attorneys could try to prosecutfc, but
the Judges could dismiss the charges If
they think the English Common Lew tradi-
tion applies. (See "The Conmon Lew Does
Not Support a Marital Exemption for
Forcible Rape" by Dennis Drucker In
Women's Right* lew Reporter, vol. 5,
no. 2-3, Winter/Spring, 1979)

Thus It appears that a woman can uae
marital rapa as a defense whan aho la
balng prosecuted for killing her husband
only In the sight states when marital
rape la criminalized. In fact, aven in
Oregon, after the exemption for husbands
was removed, Crete Rldeout"s divorce at-
torney told her before the trial of bet
husband John for raping bcr, that mari-
tal rapa was not a grounds for a divorce
In Oregon. (From the Clearinghouse pam
phlet on Creta Rideout before, during
and after the trial, 82.00. After his
acqultal, John publlcally apologized,
and they reconciled. However, ahe di-
vorced him aftar he became violent.)

So even though marital rape la crimin-
alized, It la oftan not taken aarloualy,
and criminalizing It may not necessarily
provide an adequate legal defense for a
woman who defends herself against her
huaband'e sexual attack.
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Tha original cosent exempting hus-
bands from being charge with the rape of—
their wives was made by England's mld-
17th century Chief Justice Sir Matthew
Hale, who was also known for his over-
xaalous hanging of vitchea. He wrote

that:
° the husband cannot be guilty

of a ra e cC b himself

uyon 5 lavTil W yfornb]
m tual matrim nlal -

cent and confract. t e wie.
given up herselr’in his

khnd unto Ner hust}and whirl)
ana cannot retrac

200 year* later. Justice Pollock in Eng-
land still Insisted that "o wife cannot
resist her husband no matter how cruel
or brutal" because ahe gave up her right
to conaent by marrying him.

300 years after Hale, his doctrine is
still enforced in the 36 atrres which
protect husbands married co their vic-
tims. Furthermore, In 13 states, it Is
legal for a man to rape the woman he Is
merely living with; and In four of these
stales, he can only oe charged with a
lesser degree of rape of a date ("vol-
untary social companion™) with whom he

CLYTEWESTRA
has had previqus voluntary sexual Inter-
course. And [ West Virginia, he can
be charged with a lasacr degree of rape
even If he has not had previous volun-
tary sexual contact with his date. (The

;breakdown by statta la available from

tha National Canter of Women and Family
Law, 779 Broadway, Suita 602, New York,
New Tork 10003)



Marital Rape as a Part of the
Lives of Battered Women

Marital rape la an often unreported
font of violence towards battered wo-
Etn. According to Dr. Lenore Welker
(In a call mede to the Clearinghouse in
the fall of 1980). ahe discovered in
ﬁvieBNiﬂg tae ample for her J979 book,

g ballere , that BOX of the wo-
men had been raped by their husbands.

Many women do not describe their rapes
as "rapes" but Instead sav "he forced
me," "he used me,"” or "he took advan-
tage of me. Saying the word rape makes
the shame more acute and raires the In-
tolerable question of how she Is going
to leave him. -«

Battered wonen are often raped, be-
cause they refuse to have sex or they
refuse another of their husbands' or-
ders. They are also beaten because

they refuse sex. \When women are beaten
because they refuse sex, they sometimes
.submit after the beatings to prevent

Because of this, men often say wonen
want to be beaten as foreplay! This
was John Rideout's attorney's basis for
defense in the December, 1978 Oregon
trial, because Creta finally submitted
(after her jaw was nearly broken).

Deadly Fear as a part of the
Lives of Battered Women

Many battered women have recently
been accused of killing their husbands.
And It's not because women are frequent
killers. In the United States, the ho-
modde rate for women Is only 152 and
declining. "Most women in this culture
are trained to Inflict their disap-
pointments on themselves, we are taught
not to become angry, but to become de-
pressed and aelf-destructlve.. .program-
ed to commit suicide, not homicide."”
(from "The Lady is a Felon, the Harrlr.
Case Is a New Morality Play for the

Instruction ty Women." by Anne
Jones. T(ﬁese?pfll%]es April 1 7,

1981)
According to a 1969 government report
about as msny >lves kill their hustwds

as vice versa, but woren are motivated
by self-defense seven times as often as
men (from "Battered Women--The Fight to
End V. ting" by Beverly Jt_jbson
In ClVlT‘ ﬁl tS Digest, Summer, 1977).
"In many cases the homicide Is an acci-
dent; the woman means merely to prevent
or atop a beating, but a chance blow or
hair-trigger brings death Instead. Bui
In all the battered women's cases from
accident to justifiable homicide to pre-
meditated murder, the women are Impel-
led by deadly fear." (fro? "The Lad\ Is
a Felon")

According to Follce Chief Janes lannon,
from 1971 through 1981, "all the men who
were arrested In Detroit for killing
thelt wives had previously beaten them."
(from a phone call to j]gff Ja eb Bannon

Apri 1 and die "
§irikes Bacﬁ8 erder or F efense.
by Jane Lindsay, September, 1978)

Wives who report beatings to the police
find little help or protection. A study
done by Claudia McCormick In the Chicago
Jail shows that all the women who were
there for killing their husbands had
called Che police at least five times.
And 27Z of the womren said that the beat-

ings became evemq more severe after Ta h
S i e R s
eck, Harder or Self Xrerense”

Another obstacle that battered wonen
face la that only 2Z of the battering
males are even prosecuted, (from "Bat-
tered Women, the Fight to End Wlf ?2 F]_
B by Beverly Jacobson in s

%est Sutaer, 1977) "

So what are the alternatives open to
a battered woman? She can try to escape
the situation knowing thac he might even-
tually catch up with her, she can seek
help—If It's available, she can be pas-
sive or she can fight back. According to
Dr Elaine Hilberman and Kic Munson In

study "60 Battereq Wives'
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Serve thebattermg

were also tr |n to*contr e|r
res pulses are-

sult aV|oen encounter.

The uo.wn were also trying to con-
tvo. their own aggressive Impulses as a
result of violent encounter. "Passlvicv
-..3 denial of anger, then, did not imply
that the battered women is adjusted or

likes the situation. It is the la'l
desparate defe agajnst micidal
from VICIIH%O‘ Ir.ztrr.a-

rag.e
tioi.al Journal, vo. 2£) ~J1977-19%6!
So there is a fine line between help,:
P'ssive and fighting back. Battered,
sexually abused and raped wives who
fight back are of all ages and races
with the common link of having abusive
husbands. The accounts ot some of tno.-v

women will follow.

Etomadine Howard

Bemadine Howard Is a marital rape vie-
time who was convicted of the murder of
her husband on November 1, 1980. She is
still Institutionalized. She comes from
Richmond, California, which is near thi
location of the Clearinghouse. Berna-
dine la young, Black and poor. She was
found guilty of second degree murder and
sentenced to five to erven years in the
California Youth Authority Correctional
Institution In Camarillo, California, at
the Ventura School. When called, Bar-
bate Nious, Bernadlnes future parole
officer when Bemadine is actually on
parole, said that efforts to free Berna-
dine would be appreciated, especially
since Bemadine won't br considered for
parole for at least two years”, and pro-
bably three.

Bemadine was only 18 when ahe killed
her huaband Lurria (Larry). The inci-
dent occurred in March, 1980, Just three
months after marital rape was criminal-
ized in California. Therefore, Bema-
dine was able to plead self-defense since
she was avoiding her husband's attemots
to ripe her.
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According to the testimony of vit-
.nesses, Bemadine and Lurrla had previ-
ously fought. Bemadine also told the
police that Lurrla was a karate trainee
who practiced karate on her.

Her public defender, William Vealc,
Mid that the tape of her interrogation
by the police was played at the trial
and that the gave, "maybe five different
statement! to the police, totally contra-
dicting herself." He said that her psy-
chiatric state, as explained by paychi-
actrlc testimony showed that, "she could
not tell the truth because she couldn't
bear to look at what ahe did.” Veale
tried to show that Bernadlne was mentally
111 but not violently crazy. Be believes
that Bemadine la innocent and that the
jury 'Stas wrong and callous" because It
judged so harshly on her mixed-up testi-
mony to the police.

"The husband cannot be guilty of a
rape committed by himself upon his
lawful wife, for by their mutual
matrimonial consent and contract, the
wife hath given herself up.

On March 19, 1980, Lurrla had core home
around 3 a.m. after drinking at a neigh-
bors apartment. Bernadlne aald that she
hit him with a vine bottle four times to
fend off his rape attempts. She aald
that they fought and then he beat her.
Afterwards, Bemadine told her mother,
Bessie Gilbert, that the got dressed and
called Bessie from a neighbor's apartment
(the same neighbor who Lurla had visited).
Tnt neighbor testified at the preliminary
hearing that he heard the couple arguing,
then struggling, then Lurrla telling Ber-
nadlne to put a knife down. He said that
Bemadine came to his apartment, carrying
a knife, to phone her mother. He aald
that Lurrla staggered Into the neighbor's
and said, "Look, ahe hit ne with a bot-

tle" and then died. That was a curious
thing for Lurrla to say because medical
testimony showed that Lurrla died after
being stabbed in the heart with an eight
Inch carving knife.

Bessie told the Clearinghouse that Ber-
nadlne called from the neighbor's apart-
ment to aav, "Larry's going to kill me!"
Bemadine wanted her mother's help, but
Bessie 16 crippled and hat no car. Bes-
sie said that she wanted to talk to Lur-
rla, but he was veiling In the back-
ground, "It's our fight and stav out of
it

Bessie emphasized that Bemadine,
"hadn’t cut him" before the phone call.
When Lurrla arrived at the neighbor's
apartment, Lurrla was In a rage and
"there was no one to come to her res-
cue,"” sadly said Bessie. Beanie said
her daughter told her afterwards that
Bernadlne shut her eyes and "stuck a
knife In him In the neighbor's apartment.
Bessie concluded, "She had to do it
since he (Lurrla) was going to kill her.”

The neighbor committed suicide a
month before Bemadlne'fl trial, and
Bessie Is suie It la'because he had
guilt feelings pertaining to the inci-
dent.

"Saying tha word rape makes the
shame more acute and raises the In-

tolerable question of how Is she going
to leave him.

nury.-m . w a avaagtCT

Veale said that the main Issue was
not where the killing took place, but
whether Bemadine was Innocent of mur-
der. He said that there was blood all
over the Howard bedroom, and only one
bleeding wound, so It was Impossible
to fight the physical evidence that
Bemadine had stabbed him before encer-
Ing the neighbor's apartment. (Bessie
aald that Bernadlne told her that the
blood found was from wounds he received
from the bottle) .

Prosecutor Johr. McTlgue argued at the
trial that if Lurrla had Intended to
rape nis wife, he would have been found
In some stage of undress. Instead, all
of Lurrla'a clothes were fastened when
he was examined. l|he prosecutor said
that Lurrla‘a clothes did not show any
signs of the struggle that Bemadinv
described, and that the scratches she
had received were consistent with his
defending himself from her hitting him
with a wine bottle. The Jury was sway-
ed by the prosecutor's arguments and
found Bemadine guilty.

An employee at the Ventura School
told Bessie that If Bemadine "obeys,
she'll only get two more years." So
Bessie has resolved herself to help-
lessly accept Bernadlne's conviction
because Bemadine la getting the educa-
tion ahe needs and couldn’t get befort.
In fact, Bessie said that the schooling

'will keep her daughter "off the

ptreets” and out of trouble. Bernadlne
recently phoned Bessie saving.that the
authorities are "so good to her that
she's really satisfied.”

But Bessie has mixed feelings. She
would also like to have her daughter
home. Bernadlr.e's Imprisonment Is a
hardship for Bessie because she Is
unable to visit her daughter since thp
school is far from any bus service.
Bessie doesn't know where to curn for
nelp, nor does she hsve the money to
pay for assistance. The Clearinghouse
Is trying to connect her with inter-
ested organizations. (Our sources are
Barbara Nlous, Bernadlne's future par-
ole officer; Bessie Gilbert, Bema-
dine's mother; and William Veale.
Bernadlne's defender - sll interviewed

Ene In ch end Anri], 1981; plus
the ontra Osa Times of November 2.

1980. and the San Francisco CXadMINEr

0T November 6, 1980).

Juanita Davanport

Juanita Davenport, a white 48-year-
old mother from Cave Junction, Orec’'n
pleaded no contest to the manslauehrer
of her husband who had sexually anused
her during their thirty year marriage-
Her husband, Roland, 59, was described
in court testimony by their 28-venr-
ol d dat:?" who *>d also been sex-
uallv abused by Roland, er "a.wwhat
0: a cross between Charles hansor nnd
Hitler."

According to a coll to District
Attorney Bob Burrows, Roland had been
Impotent so he "engaged in vicarious
sex" by making her have aex with others
while Roland looked on. Burrows also
Indicated that Roland even attempted
to mate her with a dog once.



The press reported that Burrov;*, who
prosecuted her, said she killed her
husband under extreme stress ~nd pro-
vocation because of Roland's sexual
perversions and domination of her.. She
shot Roland in March. 1980. She then
dis-iinbered hi? body; boiled the hands,
teet and head in pressure cooker, and
"cremated his remain;.” in their barbecue

"pit. She testified th”t her husband,
toid her that when he 0.0 4B -led
wanted to be cremated. Other witnesses
said that she did anything to pleasc-
nlm. Including abnormal sex acts."
¢ Burrows told the Clearing House that
Juanita had been 'Very subservient to a
dominate male:she makes Edith Bunker
look like Susan B. Anthonv."

Juanita's adult son found his
father's retains in the barbecue pit
and buried them In the garden. Five
months later, the son showed the author-
ities where the grave was located.

"Itlfuw.d”is the last desperate
defense against homicidal rage.

Juanita pleaded no contest to first
degree manslaughter after a murder
charge against her was dismissed. Judge
Larry Cushing sentenced her on January
12. 1981. up to ten years at'the Oregon
Women's Correctional Center in Salem.
He said that the psychiatric facilities
there were excellent, and chat her
elav there would be "the best thing"for
her. Juanita has not yet had a hearing
before the parole board, but Burrows
guessed she would be in prison for
three years. (Our sources are District
Attorney Bob Burrows, the court reporter
and emplovees at the Women's Correction-
al faclllti
al Center who were phoned on March 23,
1981; and the Associated Press article
as printed In the Berkely Gazette on
January 16, 1981.) .

Frances Convars

Frances Conyers was a 53-year-old
mother of a married son when she shot
her husband of 32 years, Byron, 52, in
September, 1978. Frances, who Is white
and from Boone, lowa, was often sex-
ually, physically «rd verbally abused
by her huBband after his drinking
bouts.

Q. the night of the killing, Byron
repeatedly sexually abused Frances. She
finally managed to escape, and she shot
him ~efore he could get out of bed to
get her aRaln.

Frances told the Clearinghouse that
the county attorney was "vindictive,"
plus the chief of police knew Byron.
She was charged with first degree mur-
der, but she said, "To ne it war self-
defense. He carried his weapon, his
fists, all the time." She aald chc re-
fused to plea bargain for ae&ond degree
murder because ahe "never (I0 feel
guilty. So I'm doing tinm."

Frances said that Byron was totally
different when he was drinking, and his
drinking grew worse as years vent by.
She kept thinking that "things will be
better, and It won't happen again,” and
anyway It was a woman's place to accept
the bad vith the good and there were
good tinxis. But that night, ahe finally
bleu up and foughu k. She aald,
"lI've never been In a speck of trouble

before. "It'a all a waste (the abuse

«hootin&_and her years In 1lai"), and
I miss the poor old guy too'."

Frances was sentenced to 10 years for
voluntary manslaughter In July, 1979.

She is now In the lowa State Women's
Reformatory at Rockwell City, and won't
be eligible for parole until May 4, 1982.
(Our sources are Frances Conyers, her
attorney and Beth Bochnek, from the
Center for Constitutional Rights, an
organization which helps defend women
who fight back. They were all phoned In

March, 1981.)
JmonWmr Petri

Jenifer Patri was a 32-year-old mother
of two when she killed her husband,
Robert." Jennifer, who la white end from
Veyaineega, Wisconsin, Is currently under
a 10-year sentence for manslaughter. Her
attorney, Al Elsenberg, aald the killing
was a result of "13 years of emotional,
psychological and physical brutality.”
Elsenberg said that Jennifer was also a
victim of sexual abuse, but she was too
embarrassed to give the details In the
courtroom. According to Elsenberg,
Jennifer's husband also sexually abused
their 12-year-old daughter and a nelce,
and maybe some boys,

. men often say women want to oe
beaten as foreplay!”

In Mareh, 1977, Robert threatened to
assault Jennifer and kidnap their chil-
dren. Elsenberg told the Clearinghouse
1that Robert brandished a knife and
"chased her to the basement. Then he pre-
tended to leave but returned, so
Jennifer shot him with a shotgun. The
next day she burled his bod.' and set
fire to her house In an attempt to cop.-'
mit suicide.

Jennifer was charged with first degree
murder and arson, but was only found
guilty of manslaughter. In February,
1978, the Judge (Who Elsenberg esld "was
a sexist pig") gave Jennifer the maximum
sentence for manslaughter, even Chough
Jennifer had no previous record and had
even been a Sunaay school teacher and
P.T.A. president.

Jennifer is attending a school during
the day and spending her nights In jail,
but may be on parole by the time this

* article Is read. (Our sources are her

attorney Al Elsenberg, who was phoned
in March and April, 1981, and Time | ror
November 28, 1977.)

Gloria Timmons

Gloria Timmons, a Black woman fror.
Seattle, Washington, spent tour years
In prison for the manslaughter of her
husband, Ronald, before she was released
on parole. She vac 21 in January, 1973,
when ahe shot Ronald, who had raped and
beatan her during the year they were
married. Amaringly, he worked as a CO
officer (someone who brings witnesses
to court) for the police department, but
when details of hia battering his wife
became known, he resigned.

Occasionally, his treatment of her
sant her to tIK/ hospital - once for
burns after he threw scalding water in
her face, and once for injuries after
he threw her down a flight of stairs.
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Clorl. reported him, and Ronald retali-
ated ly atrikilng her In front of wit-
nesses while she was in che hospital
emergency waiting room for Injuries he
uad inflicted.

The district attorney charged Ronald
with misdemeanor assault for this Inci-

"To me It was self defense. He carried
t weapon, his fists, all the time."

dent. .

aonald was released prior to the trial

and asked her (or a reconciliation.
According to public records, ahe aald
that when she met him, he tried to

strangle her, but two friends freed her.
One accosg>anied Gloria to a bar to calm

down. Gloria's frland left but gave
Clorla a gun for protection. Ronald
showed up at the bar and threatened
Clorla. Gloria told him ahe had a
weapon and would use it If ne tried
to hit her. He was abrt.t to hit her
when ahe shot him.

Clorla pleaded guilty to manslaugh-
ter on April 11, 1973, to avoid being
tried for murder. Since ahe used a
firearm, ahe faced mandatory Imprison-
ment and was sentenced to a 20 years
kulmum sentence on Kay 9, 1973.
Gloria escaped twice from prison end
was released on parole on August 31,
1979, after four yean of incarcera-
tion. (Our sources are the Femlnlatu

Alliance Agalst R , printed

in th ([:enter Agﬂ?ﬂ%t'\g\é\iuazrsAssaUTt
eWTTet €I of December, 1977; and the

public defender's records, and the

district attorney's office - both
called In Kerch, 1980)

Cynthia Danny

tynthia Denny pleaded guilty to volun-
tary manslaughter of her husband, Cary
Dennv, 36, a softball pitcher who *v <
well-known in their hometown of Pr/.a-
cott, Arizona. Cynthia, who was 28
when ahe shot her husband, waa abused
about three times a ponth, Her attor-
ney, Tony Shaw, told the Clearinghouse
that the abnse Included beatings and
sodomy.

Shaw aald that on September 28, 1974,
Cary and Cynthia were returning from
an argument at a bar. Cary had chat
'look In his aye that wamad Cynthia
that a beating would soon follow. He
left for a little while, so ahe got a
shotgun and tried to cooilt suicide
with It. but he returned before ahe
Vld successful. She intended to scare
him off with a shot, but the bullet
hit Cary In the cheat. She took off,
and he grabbed at her as ahe left. %he
returned when she realized he wasn't
following her and found that he was
huit mom than ahe h»d euppoaed
Cynthia became hysterical, called the
police and sac rocking Cary's he.id
when the police arrived.

A change of -venue was graoted because
of pretrial publicity. She mas tried
for murder and foaod guilty 8? volun-
tary manslaughter. The canvicciun sns
reversed because ahe had ronfe.Mwd to
the shooting after ahe had been reaa-
aured that Cary would survive. She wav

WHAT DID YOU DO.
TO PROVOKE HIAA
*

St

tried in another city and convicted of
Involuntary manslaughter because che
Jury could not understand why she
hadn't left her husband long ago. This
conviction was also reversed because
of a technicality.

Shaw thought the next retrial would
be a "sure winner" because he piano
to show through expert testimony ex.ct-
ly why ah* had remained with her >..s-
band. Instead, Cynthia opted to pita
bargain so that she would not have to
spend any more time In Jail. She
pleaded guilty to voluntary manslaugh-
ter on October 6, 1978, and she now
works at a shelter for battered wives.
(Our sources ar Cynthia's attorney,
Tony Shaw; and Beth'Bochnak. Both were
called in March. 1981.)

"I've never been in a speck of trouble
before. It's all a waste (the abuse that
led up to the shooting, the shooting,
and her years Injail)."

Judy Hvtwftll

Judy Hartwell was a 28-year-old
smother of two little boys when ahe
killed her husband, Pred. Judy, who
la white and from Detroit, Michigan,
was found Innocent In the stabbing of
her husband who had frequently as-
saulted her before. She had called the
police on numerous occasions, but the
Authorities bid nothing to help her.

On November 9, 1975, Pred came hore
drunk and gav* her a choice - cither
to have sax with him or to be tied to
the bad and whipped. Judy grabbed a
parlng knift and triad to escape, but
he blocked her way. She stabbed him.

In March, 1976, tha Jury acquitted
her on grounds of self-defense follov-
ing Judge Victor Baum's Instructions
that a woman has a legal right to
forcibly resist unwanted sexual ad-
vances by her hnaband. These Ins'fic-
tions ware surprising since marital

i is out a crime In Michigan. Judge
gaimi also disregarded Judge*' opinions
in previous case* where the wife was
ejoectad to r.pnlt to har Rusband's
dwriands. (Our source* ara KRZ., of
August, 1976; and Both Bochnak, from
a call made Ir March, 1981.)
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Dthorah D"\ s

Deborah Davis, a 22-year-old white
woman from Lyndon, Kansas, was found
Innocent In the shoeing death of her
husband. James Curnutt, 36. They had
been mar-led six months, but he had
already sexually abused her for five
years by torturing her with rubber
brlls, bins, and an electric c/ttle

He had also Imprisoned her la

underground tank .

" Thirteen ye,vs of emotional,
psychologic.!.l, and physical brutality.

James owned books on torture, brain-
washing and hypnotism. According to
Diane Wiley, (who worked on the case
for the National Jury Project, which
Is a nationwide organization of legal
workers and social scientists special-
izing in helping attorneys pick
Juries), James mede Deborah's suffering
bearable by giving her "reasons" for
it. For instance, he’d say, "|’m going
to stick pliis In your breast because
you don't cry enough, and crying is
good for you." Of course, she would
cry, and would bring some relief.

But her torture became unendurable
when James announced his plans to keep
her wrapped in tape, like a mumy, In

' a coffin beneath the bed. Deborah dis-

covered he was serious when she found
a catheter and air punp for keeping
her alive. She testified chat she wan

afraid for her life, so she shot James
in the back of the head while he was
Bleeping on Christmas, 1979. The Jury
in her June, 1980, trial sympathized
with her ordeal and clear*J her of
murder.

Diane said that Deborah acted cut of
self-defense, which Is the ute of nec-
essary force. With his prior history
of cruelty and power, the gun ahe used,
was the equalizer in her hopeless sit-
uation. The precedent tor this was the
reversal of Yvonne Wanrow's 1973 con-
viction for murder. Yvonne was 5-foot-
4, had a cast on one leg and was using
a crutch; and the man ahe killed was
a 6-foot-2 drunken man with a prior
history of child molestation. He was
breaking into her friend's house, and
ahe thought he had already gotten to
her children when ahe shot him In self-
defense. Because of the Wanrow prece-
dent the Jury la more likely to look
at the Incident from the woman's point
of view, ao Deborah was not aeen ac
shooting a helpless man.

"She was tried In toother city and con-
victed of involuntary manslaughter
because the jury could not understand
why she had not left her husbarrd long
ago."

According to Dlaoc, Deborah was a
great witness because ahe was "not
ang: m»." Diane said that after scat-
tered woman hills her husband, women's
groupa tell her that ahe should be an-
gry about tha way he treated her (when*
ahe was battered, che couldn't afford
to be angry because he would batter b
her more). So by the time the trial
ocomea about, she is usually Justifiably
angry, and the jury gets the Impression

Deborah had not arrived at this stage
prior to the trial. (Our aourcea are
Diane Wiley of the National Jury Pro-
ject.,who was called In. March, 1981,
and TNe Longest eV0|lﬂ|0n from August/
September, 1980.)

tdalia Mejia

Idalia Hejia, a 30-year-old Mexican
women from Lindsay, California, was
found Innocent of nnrder on October 3,
1978. In the shooting death of her
husband, Ralph, 30. They had been mar-
ried for 14 years, but he became abu-
sive when he started drinking. Her pub
lie defender, Joe Altschule, said that
Ralph once r.ttempteo t*' f»rce Idalia
to iiate with a dog, another time he
"fondled" their L2-y*ar-old daughter
to "antagonize" Idalia. Altschule also
said that there was sexual abuse bee.
cause ldalia submitted when, where and
how Ralph wanted It, but et the time
she just considered It her wifely dutv.

Ralph often beat Idalia - with his
hand, belt strap or buckle. On one oc-
casion, he grabbed her hair and banged
her head against the dashboard and
steering wheel of their car. By the
time thev reached their destination,
K-Mart*, her head hurt and she had big
lumps on the back of her neck. Hi also
repeatedly threatened Idalln and their
four children with death. She called
the police four times to tell of
Ralph's abuse, but he charmed the po-
lice and then beat her even more for
her audacity.

On December 18, 1977, he was drunk
again. They were In bed after yet
another quarrel, and he had again
threatened to kill her and the chil-
dren. He alternated between telling
her how much he loved Jier and smashing
hat face against fhe”~vall. She got
out of bed, foundyils .22 caliber re-
volver and shot him four times, once
through the heart, before he could get
out of bed.

She uaf tried for murder in three
separate trials; but the first two
times, she had hung Juries. In Sep-
tember, 1978, the third jury found

alia Innocent. (Our sources are Mw

€SI, from Harch 12, 1979; and ¢ March,
1981, phone call to Idalla's public
defender, Joe Altschule.)

Franc** Hughes

Franclne Hughes, from Lansing.
Michigan, and the mother of four, was
found innocent of the death of her ex-
husband, James (Mickey), 31. Franclne,
who was 29 when ahe burned the house
with Mickey In It, pleaded Innocent,
not because of aelf-dafenae, but be-
cause of temporary Insanity.

Franclne bad undergone beatings,
plus sexual and verbal abuse from
Mickey since her marriage at 16. She
eventually divorced him, bur after he
was injured in an automobile accident,
he moved In again. She tried to escape
him through seeking help from the
police, the courts, and friends and
relatives, but no one was willing to
help her. In fact, the polite often
arrived Just after a beating and when
Mick*y was s till threatening her, but
as long as Mickey didn't touch her in
front of them, they couldn't arrest
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.hi*. Mickey’s threats to kill her were

not unfounded—on « few occasion*, he
choked her or chased her with a knife.
He also told her that If ahe left him,
no matter where ahe went he would find
her.

On March 9, 1977, be beat her yet
again and forced her to hove sex with
him. He also forbade her from going
to school—her ore escape from the
house. He even made her burn her books
and tern paper. After Hickey had gone
to Bleep, ahe poured gasoline on the
floor around the bed and lit it.

The proaecutor charged her with
first degree murder. But the Jury
accepted Franclne’a plea of temporary
Insanity In November, 1977, and ahe was

(Our sources re

se from p |s n.
TR, T

by Faith McNuIty, Harcourt
Brace Jovanich, New .ork, 1980; and
the Femlinlat Allianty Against lape .
§leva as printed O the Cte ter% einet
exual Assault Mvaletter O December,
1977.)

"She called the police four times to tell
of Ralph's abuse, but he charmed the

police and then beat her even more for
her audacity."

Eva Mm Htygood

Eva Mee Heygood, a 27-year-old Black
mothar of I'lve from Milwaukee, Wiscon-
sin, was charged in the shooting death
of her husband, but the Judge diamlased
the charges at her preliminary hearing.

In tha summer of 1976, Eva’* hue*
band beat her and tried to force tor
to perform a "varlet- of acts of sexu-
al perversion,” aald her attorney,

M Elsenberg. Eva refused, so h# got
. loaded .38 and pressed It to her
forehead. She grabbed the barrel €N*
twisted It toward him and th* gun went
off. Eva then draped hi# bodv rrom
the rafters of the garago, and tried
to rnrow suspicion off hrrsulf by
writing a letter from a fictitious
Jealous lover. But when the police
arrived, Eve admitted that ahe had
klllad her husband in self-defense,
and the Judge accepted her testimony.
(Our source 1* Eva’a attorney, Al
Elsenberg who was phonad In March,
1981)

CCNCLUSICN

Convictions and acquittals are
sporadic, but Black woman are more
readily convicted. According to Diane
Wiley, this la oftan the case. Since
the wife la usually the only witness,
ahe hat to look credible to the Jury,
but when she la not white, the jury
looks at her case differently and
lea* sympathetically.

The Inconsistent acquittals and
convictions show that a woman’s legal
rights to defend herself against her
husband’* rape attempts are rather
jfcak’'Cy." gut "case law allow* the use
of deadly force to prevent forcible
aodomy between male.." (From pamphlet,
,"Representation of Women Who Defend
Themselves In Response to Physical
or Sexual Assault" by Elizabeth
Schneider and Susen Jordan, 1978.)

A CONVERSATION WITH s'. EISENSERG:
'l haV?hdefended MOre Major Women's

cases (NAN an oﬂ{ in trfls %ﬁ? (V\1*30

o Bt DI o

Elsenberg considers Jennifer Patrl's
esse a win because she bought and
readied the gun, plus shot her hus-
band from the back but Instead of
getting murder-one, she received s
sentence of auntlaughter and a school
release program.

Elsenberg Indicated that he had
defended a men accused ef raping his
wife, but It roally wasn't
"rape" since the man had "only tl rest-
arted to commit suicide." (tfltc'osin
Is one of the states where womm "In
effect” h*v« to ask the court u>t fo
right to say "no". Ore spouse hs.i to
flic a petition for an annulment, dt-«*
vorca, separation, or separate mainten-
ance before the husband can be charged.)

He also defended two accused rapists
by suggesting the victim had Invited
a geng-rape (from 00B, June, 1980
and a phone call to the court reporter)
Elsenberg said that he's a feminist
and ¢ member of N.O.W., "But that =»
doesn't mean I'si going to back off ny
date because someone has a different
political feeling. Those nmen (the
two accused gang rapists) arc Innocent
as far as I'm concerned. They got
rall-roaded by the Judge.” The two
men were convicted but in appeal Is
now pending.

In the courtroom during the gang-
rape trial, he said that the courtroom
was fll led wlth "radical feminist,
lesbian separatist banshees."” Elsenberg

ljsald that he used that phrase because

the women that were disrupting the court
room were a particular group that he
recognized from previous encounter* et
being "lesbian separatists.”

He said that this same group seld he was
"defendlng a murderer” when he took on
Jennifer Patrl's cate. These "lesbian
separatists" have also "triad unsuc-
cessful ly" to have him removed from
N.O.U.

The finding! of Dr. Elelne Hilber-
man and Kit Munson in their rtudy "60
Battered Wives" sum up why these wives
triad to aolva their problems through
violence They found that:

i e
? He %HOHS WPhGII’

f‘ré‘('a'uorflwolenc a5 related
to
direct threat to |1t andeusualTy
CAM as a, eurpri** to th# \I\Dan

Were thﬁmse Vs unasiyﬁrg of the ,
xtant of e|r rage {

? frast . Rthe siinimal pro-
vocation whic precipitated
violence by the hushands.’

From Victimology—An International
Journal, vol. 2 (3-6) 19 °'7-1978)




As Elizabeth Schneider says about
the number of battered women whose
cases she worked on
the now defunct Women's Self-
Defense Law Project,
ttdﬁrally

7y§?f5h3?/%| eing 0'ki
N85 Defore. mus tT1e|r HH Shands
ave foIIowe

Eeyw 6J ottehe v% alled

Tlln e e%e 0I|k
on vgaynmey couﬁ% defend elhe

Proa "When Victims Rill
I(_evm In the National LaWH Uraﬁﬁ
Oct. 29, 1979)

We've got to find alternatives for
these wonen. Por further Information
about these women, and about the Clear-
inghouse Dembershlp, publications and
resources, send a self-addressed
stamped envelope to the National Clear-
inghouse on Marital Rape, 2325 Oak St.,
Berkeley, CA 94708.

eme\y W s1>e\
tOr Information, legislation, and liti-
gation on behalf of battered women, con-
tact The National Center of Women and
Familv Law, 799 Broadvav, Suite 402, NT.,
NT. 10003.

(T Teresa Priem, 1981
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799 Hro: _kes>. Room 402 = New York, New York 10003 = (212) 674-8200

MARITAL RAPE EXEMPTION PACKET

Marital Rape Exemption Chart — State-by-state
summary of the Exemption in Criminal Statutes
(8 pages). 1//X&

Marital Rape Litigation — Summary and Citations
of Case Law (3 pages ). $.75

Resources on Marital Rape — Bibliography of
articles, legal articles and studies (3 pages).
$.75

Schulman, J., "The Marital Rape Exemption in the
Criminal Law,”™ 14 Clearinghouse Review 538
(Oct. 1980) (4 pages). $1106 "

Marital Rape Fact Sheet (4 pages). $1.00

Total Packet: $5.00

ITf you wish to receive any of these materials,
please check off and enclose appropriate pay-
ment. Prices cover costs of xeroxing and

postage only.

Thank you.



South Dakota - Compiled Laws Ann. 822-22-1 (1979)
(Note: South Dakota amended its
statute to strike the marital rape
exemption, but the following year
repealed that amendment)

¢Texas - Pen. Code Ann. 821-02(a)(1979)

Vermont - Stat. Ann.; Title 13 83252 (effective 7/1/77)

sWest Virginia - W. Va. Code 861-8b-1 (1977)

Washington - Rev. Code Ann. Ch. 9A.44.010,

9A.44.040, 9A.44.050, 9A.44.060
(effective September 1, 1979)
(Note: in 1979. the city of
Seattle passed a city ordinance
striking the marital rape exemption).

— 11 states: marital rape exemption ends when
parries are separated under a court order:

¢Kentucky - Rev. Stat. 8510.010(3) (1975)

Louisiana - Rev. Stat. Ann. 814.41 (1978)

Maryland - Ann. Code &27-464D (1979)

Missouri - Ann. Stat. 8566.010:2 (1979)

New York - N.Y. Pen. Law &130.00
(Note: exemption also ends if
parties entered into separation
agreement which includes an express
provision that husband will be
criminally liable for raping woman.
1980 legislation to strike
""express provision" requirement
failed).

North Carolina - Gen. Stat. 814-27.8 (1979)
(or living apart pursuant to a
written separation aqgqreement).

sNorth Dakota - Code Ann.812.1-20-01, 12.1-2°-02 ((1977)

Rhode Island - Gen. Laws 811-37-1 (1979 Supp.)

South Carolina - Code 816-3-653 (1977)

Utah - Crim. Code Ann.876-5-402,876-5-407 (1979)

Wyoming - Stat. Ann. 86-4-307 (Laws 1977)

— 6 states: marital exemption ends where parties
r.ro living apart and one spouse has filed a petition
for annulment, divorce, separation or separate
maintenance:

Indiana - Stat. Ann 835-42-4-1(b) ..-.monied 1977)
Michigan - Mich. Second Pev. Crin . rjodo Ch. 23
82340 (1980)

Nevada - Rev. Stat. 8200.373 (= /)

"Expansion' Section, infra.



Ohio - ORC SS 2907.01(L), 2907.02 (or if parties
have entered iInto a written
settlement agreement).

Tennessee - Code Ann. 839-3709 (1979)

Wisconsin - Stat. Ann. 8940.225 (6) (1978)

— 2 states: no marital exemption when parties are
living apart, OR one spouse has initiated legal
proceedings:

Idaho - Code 818-6107 (1977) (parties must be
living apart at least 180 days).

New Mexico - Stat. 830-9-10 (1978)

— 10 states: no marital exemption where parties are
livinc apart (do not need court order or separa-
tion agreement):

Alaska - Stat. 811.41.445 (a) (effective 1-1-80)
(marriage i1s an affirmative
defense, except where parties
are living apart, or defendant
caused serious pbysTcal injury).

Arizona - Rev. Stat. 8813-1401.1, 13-1404 to
13-1406 (1978)

Colorado - Rev. Stat. 818-3-409 (1975)

Idaho - Code 818-6107 (1977) (parties must have been
living apart fcr at least 180 days).

lowa - Code Ann. 88709.2, 709.3, 709.4 (1973)
(exemption in third degree only).

eMaine - Rev. Stat. Ann. Title 17A 8811-251, 252
(i?79)

Mississippi - M.C.A. 97-3-95 (Supp. 1981) [Sexual
battery).

sMontana - Rev. Code 845-5-506 (1979)

New Mexico - Stat. Ann. 8830-9-10E, 30-9-11 (1978)

¢Pennsylvania - Stat. Ann. Title 18 83103 (1977)
(Note: no exemption i1f parties
have entered Into a written sep-
aration agreement even though
they are still living together).

— 5 states: nave no express marital rape exemption
in *their statutes. Whether the aliened 'common Jnw"
exemption (barring prosecution) is applied is a
matter of judicial decision and/or legislative intent

Arkansas - Stat. 8841-1801, 41-1803 (1976)

(Note: express exemption for
statutory rape, 881804-1806).

+See "Expansion' Section, infra.



Georgia - Code Ann. 26.2001 (amended 1978)
(Note: express exemption for
statutory rape, 826-2018).

Mississippl - MCA 97-3-65(2) (1979) |[rape statute]
Virginia - Va. Code 18.2-61 (1981 Amendments)
Washington, D.C. - R.S.D.C. 822-2801 (1967)

STATES WHICifl HAVE STATUTORILY LIMITED OR
STRICKEN THE MARITAL RAPE EXEMPTION "

5 states: have abolished the marital rape exemp- - ==
tion altogether. Rape by a spouse i1s the same as -
rape by a stranger.

Florida - Stat. Ann. 8794-011 (19797. No exemp-
tion; spouses can be charged the same as "
strangers, State v. Larry Smith, Court of
Appeal, Fifth District, Case No. 80-878, de-
cided July 1, 1981. (See LITIGATION Section.).

J

Massachusetts - Ann. Laws. Ch. 265 822, Ch. 277 839
(1979) . No exemption; spouses can be charged -
the same as strangers. Commonwealth v. Chretien
— r- Mass. ---, Docket No. E-2276, decided March~”~
9, 1981. (See LITIGATION Section:)

New Jersey - £ILA. 82C:14-5(b), effective 9/°./79. n
This 1s the only state which has» affirmatively
abrogated the alleged 'common Hlav;" exemption: V

"No actor shall be presumed to 1
be i1ncapable of committing a crimed
under this Chapter [Sexual Offenses]
because of age or 1mpotency or mar-,
riage to the victim.”™ N.J.S.A. .
§2C:14-5 (b) - osee

Nebraska - Rev. Stat. 8828-319, 28-320, effective
1/1/7b, repealing and replacing 8§28-403.03 -
and .04 which i1ncluded exemption. -

Oregon - Rev. Stat. 8163.305, amended by 1977 c. 844,
deleting marital rape exemption.



See

[/ states: have garHally stricken, or limite d, the maJnaI
rage exemﬁ]tmn 0 that Tape by a Spouse Is a crime unde
most circumstances
California - Pen.. Code, §262 eﬁfectlve [1'/1/80, establishin
a separate crime of s.;”)Usa ragﬁ ﬂweve t ﬁ marit
rape exem Hon Is, still. applicahle, where (1) the rape s
i re%ort tqh the po}|c or.district att e¥ within.
qa[)( afterf eda¥o the V\olatlon' or (2) the Vlﬁtlm
IS "lncapahle” of gvm Iega conse n(} Te.g., MENt )é
0 Rh.smal handicapped; Tntoxicated or L%ﬁ Ven
wheh victim S state | u% to acts of the de t, un-
conscious of the nature of the act)

Connecticut - Pen. Code 53a-67(b), effective October 1, 1981
(HB 5247). Marital and cohabitant exemption deleted fror
first degree, forcible rape. Exemptions remain, as af-

firmative defense, to lesser degrees of rape and sexual
assault.

*Delaware « exemption deleted from first and second degree
rape {D.C.A. 88763, 764). However, D.C.A. 8764 (first
degree rape) includes a "voluntary social companion™

exemption which may operate to exempt spouses and co-
habitors .

Exemption still applies to Sexual Assault (D.C.A. 8761,
Class A Misdemeanor) and Sexual Misconduct (D.C.A. 8762,
Class E Felony). Additionally, exemption, where appli-
cable, iIs extended to unmarried cohabitors. D.C.A. p772(

Hawaiil - Rev. Stat. 88707-730, 707-731, 707-732, effective
N721/79. By amending statutes to gender neutral terms,
marital rape exemptions were deleted. However, "volun-
tary social companion'™ exemption iIn 8707-730 (first degrc
rape) may operate to exempt spouses and cohabitors.

Minnesota - Stat. Ann. 8609.349, amended 1980, expressly de-
letes marital rape exemption In most cases: 'Nothing iIn
this section shall be construed to prohibit or restrain
the prosecution for any other offense committed by any
person against his legal spouse.™

However, exemption (which includes cohabitors) still
applies iIn statutory rape, and cases where victim is men-
tally or physica.il> disabled.

New Hampshire RSA 8632-A:5 (amended by HB 516; effective
September 1981). Exemption deleted, excepr for statutory
rape cases, or cases involving "metnally defective"
victim-wives. (PSA 632-A:2,:3)

lowa - Code Ann. 88709.2-709.4. No exemption in first and
second degree Sexual Abuse; exemption for third degree
Sexual Abuse.

"Expansion' Section, infra.



EXPANSION OF THE MARITAL RAPE EXEMPTION

13 states have now expanded this marital

"privilege” or '"right" of rape to unmarried
cohabitants (hereinafter referred to as '‘cohabitors™)
e.g., "the exclusion shall be deemed to extend

to persons living as man and wife, regardless

of the legal status of their relationship.” ]
(Montana, ROM 845-5-506(2)).

Additionally, 5 states* have also provided a
partial exemption to "voluntary social

companions',, thereby, to an extent, legalizing
"date rape':

A)abama. Crim. Code 813A-6-60(4) (exemption
extends to cohabitors).

Connecticut, Pen. Code 853a-67(b) (cohabitation
iIs an affirmative defense, except to first degree rape

*Delav.are, Code Ann. 8772 (b) (exemption for
cohabitors to sexual assault and sexual
misconduct) ; and”Code Ann. 8764(2) (first
degree rape exemption where defendant was
victim"s "voluntary social companion™ on the
occasion of the crime and victim had

previously permitted him sexual contact). -
*Hawaii, Rev. Stat. 8707-730 () (@ () exemption
tc first degree rape where victim was 7C=
defendant®s "voluntary social companion who [ T e
had within the previous thirty days » NW—
permitted him sexual intercourse'. "

IT defendant inflicts "serious bodily injury”, e -~w
the "voluntary social companion' exemption

does not apply. There is no exemption for V “*V¥
second or third degree rape. *S»E

lowa, Code Ann. 8709.4 (exemption to third . (=
degree Sexual Abuse for cohabitors. Mo exemption”
to first and second degree Sexual Abuse) .

Kentucky, Rev. Stat. Ann. 8510.010(3) (exemption®;-."
extended to cohabitors; marriage defined as &
"persons living together as man and wife

regardless of the legal status of their , %
relationship™. Decree of judicial "4%.
separation required to end exemption for "
legally married spouses). \
*Maine, Rev. Stat. Ann. Title 17-A 8252.2 R o

Tcohabitation as an affirmative defense) and = =
8§252.3 ('voluntary social companion' defense
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MARITAL RAPE LITIGATION

The following pleadings and materials are available from
KOOV."H. unless asterisked. If asterisked, they are available from” ;
Clearinghouse for Legal Services, 500 North Michigan Avenue, Suite
1940, Chicago, I1llinois 60611.

1.

State of New Jersey v. Albert Smith, 426 A.2d 38 (1981),
appeal of cefendant-husband®s motion to dismiss charges
of rape of his wife on the grounds that the criminal

rape statute codifies the alleged common lav; marital rape
exemption. Defendant®s trial motion was granted, 148 N.J.
Super 219 (Law Div. 1977). The Appellate Division affirme
the dismissal, 169 N.J. Super 98 (App- Div. 1979). The
Supreme Court of New Jersey unanimously reversed the dis-
missal and reinstated the indictment for rape.

Ma) New Jersey Supreme Court 27 page opinion, and con-
curring opinion (. Sullivan), 426 A.2d 3S (1951),
holding that New Jersey®"s former rape statute, hav-
INg no express exemption, did not iIncorporate or
codify a "common law"™ marital exemption to rape.

The Court discusses at length the doubtful origins
and authority of the alleged 'common law" rule
(Hale®s doctrine), concluding that "[n]either was
the lav; of this State under the former rape statute
as blind to personal liberty and privacy as defen-
dant woukd have this Court believe. A man separated
from his wife - and perhaps one not separated - coulc
not iInvoke an outdated and doubtful rule to avoid
prosecution for rapp simply because he <a st.ill -.
legally married to nis victim.” (p. 27) Clearina-
hcjIse No. 30,489 .

*(@®) Aricus Brief of the National Center on wvror.cn and
Family Law, Inc., arguing that the exclusion of mar-
ried women from the protection of the criminal law ;
when they are raped by their husbands is a denial
of e”ual protection. Clearinghouse No. 30,489.

State of New Jersey v. Daniel Morrison, defendant-husband*®

pretrial motion to dismiss rape charges was denied; defen-
dant subsequently stood trial and was convicted and sen-,?
tenced for raping his estranged wife. The Appellate



Division, by per curiam decision, summarily reversed
defendant®s conviction for rape (Docket No. A-271-78,
decided Jan. 18, 1980; unpublished). Supreme Court of
New Jersey reversed Appellate decision, reinstating the
rape conviction based on their decision iIn State v.
flbert Smith, supra . T,

(@ Petition for Certification and Appendix on behalf
of the State of New Jersey (dated February 19, 1980),
which 1ncludes a copy of Appellate Division®s per
curiam decision revers-ng rape conviction. The
State argues that the alleged "common Hlaw" marital
rape exemption does not extend to estranged marriages

() Brief and Appendix for the State of New Jersey on
appeal to Appellate Division of Superior Court.

State of Florida v. Larry Smith, appeal of defendant- eiv
husband®s pretrial motion to dismiss the charge of sexual
battery on the grounds that the criminal statute codifies
a pre-existing 'common law"™ marital exemption. Defen- v
dant®"s trial motion was granted (order dated July 30,
1980). The State appealed the lower court®s dismissall%-j
of the sexual battery charge. The Florida District *-
Court of Appeal- Fifth District, Case No. 80-878,
opinion filed July 1, 1981, held that no exemption “E
existed In Florida, and reversed the trial court"s i >
order; Husband must stand trial for rape of his wife
"=
(@ Florida Court of Appeal, Fifth District Decision,
holding that Florida®s sexual battery statute doe
not incorporate a marital exemption. The court re-"
viewed at length the New Jersey Supreme Court®s de7
cision iIn State v. Smith, 426 A.2d 38 (1981), and M
relied heavily on the New Jersey court"s reasoning./"
The F/orida court noted that sexual battery 1is a
crime of violence, not sex. Additionally, the court
pointed aut. the absurdity of defendant-husbnndls
claim under the current sexual battery statute, whic
prohibits nonconsensual sexual conduct between per-,
sons of the same or different sex. "In Hale"s time,
a man could not be the victim of rape, but under
section 794 .011, Florida Statutes, he can be. It
iIs Inconceivable that a husband would accept the ar-
gument that by marriage he consented to the conduct®
defined iIn the statute i1f inflicted upon him by
force or violence.” (a. 5). Clearinchouse No. =
31,552.

(b; Amicus Brief of the National Center oi» toer, and
Family Law, inc. , and Central Florida Legal Ser-/:&
vices, Inc., arguing that the exclusion of narriedj”™,
wemen from the protection of the criminal law when”
they are raped or sexually battered by their husrj™p
bands i1s a deniar of equal protection.



(© Initial Brief of Appellant, State of Florida,
arguing that Florida®s sexual battery statute
which codifies the crime of rape, makes no
mention of and does not include a mariral
exemption. The Legislature in enacting the
sexual battery statute did not preclude charg
ing a husband for .the forcible sexual battery
of his wife.

Commonwealth v. James K. Chretien, appeal of defendant-
husband®s conviction of rape of his wife. At trial,
defendant®s motion to dismiss the rape iIndictment based
on the "common law" spousal exemption was denied. On
September 21, 1979, defendant was convicted by a jury
of rape and breaking and entering, and was sentenced to
3-5 years 1n prison and three years probation after
release. On March 9, 1981, the Massachusetts Supreme
Judiciral Court, in a unanimous opinion, affirmed the
conviction, holding that a person may be prosecuted for
and convicted of rape even if the rape victim is de-
efendant®s spouse. (--- Mass. ---—-, Docket No. £-2276)

*(@) Massachusetts Supreme Court unanimous opinion
(20 pages, written by Chief Justice Hennessey),
holding that the legislature®s revision of the
rape statutes iIn 1974 eliminated any "common law"
spousal exemption. The court analyzes the his-
tory and bases for the alleged common law doc-
trine. The court finds that the legislative
intent to criminalize marital rape is evidenced
in the state"s '"Domestic Violence Act" (G.L.
ch.209A) which expressly defines '"abuse"™ to
cover and include sexual abuse. The court does
not limit i1ts holding to separated or estranged
spouses; the terms of Massachusett®s revised
rape statute clearly applies to married couples
even Vhile living together. Clearinghouse Nc.
31,712.
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The Marita! Rape Exemption
in the Criminal Law

The battered women®s movement Las brought to public
ligtt the abuse and violence women suffer from their hus—
bands. ex-husbands, male mates ard e>-mates. Researchers
am*® advocates on behalfof battered women have realized that
thi- violence includes severe physical abuse as well as non-
physical violence such as threats of severe harm or
dnradatiMi. Until recently, however, rape ofwomen by their
hu hands and male mates has remained a silent and hidden
ai” re. Men s right to rape their wives is in fact not a crime in
me.", states. The legal right of m; rital rape is known as the
"limits®, rape exemption™ and istmbodicd in state criminal
statutes as vell as the Model Pe tal Code (sections 213 6t
§¢<I ) There has been limited progress t(wards the erosion of
tht marital rape exemption, but this has ibeen more than off—
<t ny the significant extension of the exemption to additional
cb-scs ot defendants

.The legal system has been and conti .ues to be a not-so-
dliE partner to th> "marital right’” of violence. Historically,
battering and rape of wives has been recognized as a
Ini*hand™s legal 1iht. The legal systemscondonation of wife-
he"ting was expressed in 1824 In the Mississippi Supreme
"trt which held that a "husb.ir.rl should be pcrmilicd to
ch.stisc his wife moderately in cases or great emergency
Vi“hout subjecting himself to vexatious prosecution for
as- lult and battery, resulting in the discredit and shame of
all parties concerned. ™" Dfﬂné;ICy v. 3130, 2 Miss. (Walker),
1. 155, Other states limited the husband®s common law
rigit to beat his wife by the "Rule of Thumb": He was
allowed to beat her as long as the stick was "'no thicker than
hi .thumb." Prosser. fandD00k 0 fthe [ an-0 174115, 136 @th
ed 1971). Since the mid-1800"s. wife beating has been a
cmic in every stale, yet these laws have not been enforced
ac-inst battering husbands or boyfriends. Today, this
"marital right” isupheld in the policies of noninvolvcment by
I courts, nonarrest by police, and nnnproseeution by
dt ".re attormeys.

The principle that a husband cannot, as a matter of
la =rape hiswife I'itappeared inwritten Hnglish Law in the
Il hcentury and was staled in the follev ing manner:

Hut e liceh.iiut radirul he guity nl a rape committed
bv liinself ojmi. Is lawful whi. for by their mutual
n.aliinmial consent anti contrect, ill-wile liaih given

-l i o o e
Crown b2oI7docd.).

Lord Matthew Male authored this alleged eommon-law rule
w'oh absolutely no supporting authority. Lord Hale™s
riwogsnv was mit. unfortunately, restricted to the area of
ni .trigge. Mis infamous statement that rape is a charge
*itsily to be made and hard to be pored, and harder to be

5?1

defended” (1 Hale. TAr History of the Pleas of the Crow nff'ff?
635 (1978)) ispreserved in state jury instructions (8¢ 61 Cal. v v
LR. 919, 931-932 (1973)). Additionally. Hale played a "mm
significant rcle in the persecution of seitds in England. For V™
a thorough anr"ysis and discussion of the lack of support for | v
this alleged eommon-law rule see Drucker. The Com mon
Law Docs Hot Support A Warital Exception for Forcible '[] |
R4pe. 5Women"s Rights L Rep. 181 (1979). fc
v v

Present Status 3/the Marital Rape Exemption

Today, a hushand®s “marital right” to rape hiswife is
expressly recognized in at lesst 37 states. Husbands are af- .Vi
forded this right through an express statutory exemption
provided in state criminal statutes. =<V

@ A male person of the ape of 14 yean and uplvar,Fs
who has sexal intercourse with a female, 101 11 11fe,
by force and against her will, conmits rge. (Emphasis
added). 1L Ann. Sut.,ch.38. 8§11 (1977). v

In 10 Stan s (Alabama. Connecticut. Illimois. Kansas. T
Oklahoma. Souti. Dakota. Texas, Vermont. West Virginia
and Washington)® the statutory marital rape exemption isab- ;W>£
solute. It applies regardless of whether the parties are livirg
apan voluntarily or by court order; only i 00 decree of
divorce terminates the exemption. > .

In 27 states certain limitations are placed upon the, fly
statutory marital rape exemption. These limitations reflect.
the varying degrees inwhich states recognize a wife's intent " ;K;
extricate herself from the marriage as a basis for limiting the
exemption. In 11 states (Kentucky. Louisiana. Maryland.
Missouri. New York. North Carolina. North Dakota. Rhode
Island. South Carolina. Utah and Wyoming) the statutory | fa
exemption isdenied to a spouse once a judicial decree or or-."-"i
der of separation is entered. The exemption dill gyplies.-,<\"
however, when the spouses are living apart, and/or legal ac* .";a
tion to terminate the marriage is pending. In six states (In-LtT.
diana, Michigan. Nevada. Ohio. Tenness;;and Wisconsin) "
the marital exemption ends whoa the spouses are living apart I
it a pettiion for annulment, divorce or separation has been777;
flled. In 10 stales (Alaska. Arizona, Colorado, ldaho. lowa,- ' -
Maine. Montana. New Hampshire, New Mexico and Penn-*
sylvania) the marital rape esemption ctiJs once the parties
arc living apart; no court order ksrequired. r

Rape statutes in seven jurisdictions (Arkansas, Florida,
Georgia. Massachusetts. Mississippi. Virginia and the .-
District of Columbiia) contain no express marital exemption.& &
Whether the alleged eommon-law exemption applies in thescllir-
states, thereby barring prosecution of husbands for marital
rape, remains a mailer of judicial decision and legislative in-w;
tent. Arkansas and Geoigi: provide express marital exemp- <=/
lions fur statutory rape (Aik. Slat. 841-|.v(M.|Ki'ii; Ga. Ciidc/jv;
Ann. 8%6-201K> but not forcible rape (Ark. Slat. ~ 4 1<4801.7.;:"
1803; Ga. Code Ann. 8%6-2001). It istherefore argu ble that “-,7
the legislatures of these states did not intend a ce  nton-law™.1J-;
exemption t appl”™ when the staiute issilett. In Floridaand

> N -

1, Citatios to dale siatules are aiailjMc up,in request from ire
National Cmier on Women and Faituls 1. w. VAT
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Massachusetts husbands have been convicted of rape of treir
estranged wives.1 There arc no reported eases regarding
maiital rape in Mississippi. Virginia and the District of
Columbia.

Lobbying efforts toend this archaic and sexist "marital
right" or protection afforded husbands have been hard
lought and. t a large extent, unsuccessful. Opposition
legislative efforts s being met with the following typical
arguments:
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To dale, only three states have totally abolished the
marital rape exemption. The express exemptions in Oregon
thd Nebraska statutes were stricken (Neb. Rev. Stat.
<my L) 2B-320. effective I&h. repealing and replacing
= 8h41)3.08 and "25—40.7.D4;0r. Rev. Slat. tjlo3.305. amend*
< hy 10T7 e. 4. New Jersey legislators went one step fur—
ther in abrogating the martial r.ipe exemption by including
nn express statutory provision that “ho actor sall be
i,resured to he incapable ol committing lsemal offense)
because of . . . marriage t ti§ victim." (\N.J. Stat. Ann.
1-2C.14-50,. cifestive Sept. 1, 1979). Additionally, the exemp —
tion has been deleted inmost, but not all. eases in Califomia
<l Penal 802 cHective Jan. L 1(0. establishing a sep—
arate crime of spousal rape). Minnesota (Minn. Stat. Ann.
“jatt).. 0, amended in 1hil. deletes the exemption in most
.=a5). anil lima tlosva Code Ai-n. §709.2-709.4, exemption
deleted Irons lirst and second degree sexual abuse; exemption
mclain™d in third degree).

Delavareud " sai hes?arended tar rge seiies
«cHictig terutml rigeeepiananaehad, httten
erantig an ea@ptian  a pesintrly uprotectsd des of
Metnlnis. I Delavare tre rs-n eeption sas deleted
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statutes to provide for gender neutral ler.ns, and in so doing
deleted the marital rape exemption. Hawever. like Delaware,
a "voluntary social companion™ exemptio:; was included in
firstdegree rape (Hawaii Rev. Stat. S07-7301.
Expansion of Ihe Marital Rape Exemption

The marital rape exemption has traditionally only ap—
plied to, and protected, husbands in legally valid marriages.
Various theories, iIn addition to Hale's "matrimonial con—
sent," have been subseguently offered as the besis for this
marital right or privilege of rape: the "-jnity of person’ com-
nmon-law doctrine, whereby the | identity of a woman
merged upon marriage into that ¢ r husband and made
rape by her husband legally impossible since he could not
rape himself; or tha position ofwomen as property or dattel
of their hushands meant that a hushand"s rape of hiswifewas
merely making u.e of his own property. Ail of these
"rationales” underlying the marital tape exemption de—
pended upon and required a valid marriage contract.

Exemption for Unmarried Cohabitants

While efforts to abolish the marital rape exemption are
meeting strong resistance, legislators in 12 states (Alabama.
Connecticut, Delaware. Hawaii. lowa. Kentucky, Maine.
Minnesota. Montana. North Dakota, Pennsylvania, Texas.
West Virginia) have extended this "privilege of marriage” t
unmarried persons. Eleven of these states extend the marital
rape exemption to persons living together who are not
married to each other (i.e. cohabitation relationships). For
example, Montana provides that "...the exclusion shall be
deemed to extend to persons living as man aud wife, re-
pnrdl-ss of the legal status of their relationship.' Mont. Rev.
Codes Ann. 85655Xi(2). .S o/tn Alabama tCtim. Code
SA-C(iDd)); Delaware (Code Ann. &2th); lowa tCodc
Ann. 89.4. exemption only for third-degree sexual abuse);
Minnesota (Stat. Ann. 8809.342, exemption only lor statutory
rape and specified cases involving handicapped couples);
Pennsylvania (Stat. Ann. Title IB £3103); Texas (Penal Code
&1.12). In Wes: Virginia (Code &1-fB-1(2» jnd Kentucky
(R-S.A. £010.010(3)) "marriage” is defined in the criminal
mstatute to include unmarried cohabiting persons. Connecticut
(Penal Code &3a-67(6)) and Maine (R.S.A. Title 17-A 852.2)
expressly provide that cohabitation shall be an arfﬁmatlve
defense to rape. el

The expansion nl ihe marital rape exemption tucoicr
unmarried cohabitants s "justified” in the Practice Com —

mentary follovmg Texas Ienal Code 8l1.12; Y
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While men in these unmarried cohabiting relationships are
increasingly being grained the "marital privilege of rape,
women in these relationships have fared far worse in their at—
tempts to obtain privileges ol marriage such as .6l sup—
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port (“pnlimonv'), division of the couple™s property, or civil
orders of protection. In tit-ic few states where unmarried
uor en arc accorded these rigts, courts have first required
an express or implied agreement between the parties. No such
requirement is made \sith respect to the expansion of the
mai &l rape exemption.

“Voluntary Social Companion" Exemption

The extension of the marital rape exemption has gone
evei” further in Iive states. Delawau, Hawaii. Maine, North
D.dota and West Virginia do not require cohabitation and
the provide partial exemption or immunity for those "date
raps" inwhich the victim was defendant”s "voluntary social
companion® who had previously prrtnircd him sexual con-
tact. See Del. code Ann. §764(2) (first depres rape): Hawaii
Rev. Stat. s7o7-730 (first degree rape; exemption “tquires
scs Hl intercourse within previous 12 months); Maine Rev.
slat, Ann. Title 17-aA s252.3 (@allim.ntivc defense which

NATIONAL SENIOR CITIZENS LAW CENTER
?6'? W. SiltSt. Suite 201. LoiAnmley ZA 9UU17. (21313SS-
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Divorced Soouses Are Left Out
in the Co'd for Distribution
of Farmer Spouses’ Pension Benefits

With all of s inadequacies, one aspect of the Social
Su urity Act which borders on real progress i its provision of
a s parate benefit to the divorced spouse of an insured wage-
cainer when the couple was married for at lesst 10 years.”
Neithci of the two largest federal public pension programs.
Cnil Service Retirement and Railroad Retirement, make
provision for divorced spouses. Indeed, (lie Railroad Re-
tir-mem Act has taken pains to ensure that divorced
> use* arc eglicitly excluded from ever obtaining an an-
mrty based on the work record of the former spouse.l
M “icover, the private pension area affords -no more

1 4’ LSC. ttO’a.) Il Allhouelt tl « statute lias not been rewrit-
ten, 3 rlasv-wiile dcusitm ensured that the benefit was equally
av.ilt.diie to men and women. Oliver v. Calilann, Ummi'i.. Iss.
Km. tC'( ) t1J.3-14 tN.fr. O I'ITI. The Inrinvr JD-year
reiiuri nu ni was:educed to IP ve.ns on 'anuary 1, 1079. l'ub. L.

N'n. 0a ?2IM JJ?Ir (DEC 14. 1977
e/ LSl T ’bmead iaei
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reduecs ofTense to CTass B crime): N.D. Code Ann. 812.1-20--)
03:3 (reduces crime to Class B felony; exemption applies if"_;:sP?
victim has at any previous iimc permitted defendant “sexual
literties”). West Virginia presents the extreme example of
legalizing “date rape." The "voluntary social companion™’-"; vif
exemption to first degree sexual assault requires no previous
voluntary sexual act between the defendant and victim (W.
Va. Code &p1-8B-3(aXiii». ;
o <*fe*e
Conclusion

These new exemptions, like the original marital rape V/ £
exemption, are without any besis in the common law. The ef—~>sl
fect of these extensions is that ifa woman cohabits with a
man. or agrees to intercourse once. or. in some states, ifshe -
dates a man. she has lost the protection of the criminal las; ,Tx-a-o
that she at lesst in theory formerly had. "

Joumtc Scliulniitn,_J_.
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progressive an outlook. The Employee Retirement Income ;.Z°r
Security Act of 1974 (ERISA) . which was intended asacom- -VJ
prebensive effort to provide the most basic guarantees to in-7 ty-
dividuals dependent on private pensions, docs mandate that
plans provide employ eeswith the option toselecta’ JomtandS
survivor annuity."™ but the requirement s not applicable 10 |, y
former spouses. - /E# -

It is not news that the divorce rate doubled during the ;.&ﬂs
seventies, and many couples who were married ror
significant period of time- 20 or more years- are dis".V;-
solving their marriages. One obvious result s that the”
number of divorced spouses without work records of treir. ywT*"
own— the great majority of whom, for the time being, arc
women— has also gruwn dramatically. And without covered
employment. they arc deprived of retirement berefits, except
for the relatively low beret™ns available t those whose di'l /]flj|
vorced spouses were covered by Social Security.

Some litigativc approaches have been considered
remedy the situation. Divorced spouses of former railroaders,
for instance, have suggested that it is unconstitutional™*to” a,”
provide divorced spouses® berefits un.ler the Social Security
Act but not uudee the Railroad Retirement Act. It ismet:gg
(lie two Act* arc comparable to a limited degree, that ﬁ?
were Intended to provide similar coverage to workers in non
railroad anti railroad industries, and that they are integrated, -
in some aspects. However, al the same time, they were.
designed lor somewhat diileronl reasons and are dilYereilj
many significant respects.* The likelihood of forcing Thc/«

7V V'’
3 29U.S.C. 851w vitrg i
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MARITAL RAPE FACT SHEET*

1. Feet oa Fj.ct4.on? "MARITAL RAPE ISN"T AS SERIOUS AS
RAPE BY A STRANGER— IT"S JUST A WOMAN NOT BEING IN
THE MOOD AND HER HUSBAND INSISTING. "

As a matter of fact, marital rape i1s often just as
violent, just as degrading, and oftentimes mere
traumatic than rape by a stranger. It is perpetrat-
ed with knives, at gunpoint, repeatedly, brutally,
in front of others, and most often is the final
violent act culminating a series of physical abuses.-
One woman has reported being beaten and raped by

her husband virtually every day for six months,
anally raped 9 or 10 times. He told her that, 1f
she ever tried to leave, he would kill her. In
terror she fled to another state, changed her name,
and lived there for a year iIn cognito.

2. -act pa Fiction? "MARITAL RAPE ISN*T OFFENSIVE-
AFTER™ ALL, A WIFE HAS HAD SEX WITH HER HUSBAND
BEFORE, WHAT®"S ONE MORE TIME?"

As a matter of fact, a woman raped by a stranger has
to live with the memory of that experience. A woman
raced by her husband imi to live with her rapist.
Mary wife victims, trapped in a reign of terror,
experience repeated sexual assaults over a number of
years. What happens to a capacity for intimacy when
the person who has promised to love-and protect, and
on whom one may be economically dependent, commits
such a brutal and violent violation?

* Prepared and distributed by the Pennsylvania Commission on
the Status of Women.



MARITAL RAPE FACT SHEET

Fact o1 Faction? "MARITAL RAPE IS A BIZARRE AND UN- >
USUAL ACT AND DOESN"T NEED LEGISLATIVE ACTION."

As a natter of fact, most experts consider rape to be
the most underreported of all crimes and marital rape
even more so. Over a third of women who appear ac
battered women®s shelters report being sexually
assaulted by their husbands. It 1s seldom discussed.
Humiliated, and ashamed, marital rape victims don"t
talk about 1t. They don"t report it because the law
does not help them.

Fact o1 Ftction? "WHEN A WOMAN MARRIES, SHE CONSENTS
TO SEXUAL INTERCOURSE WITH HER HUSBAND.™

As a matter of fact, sexual expression in love is one
thing. Forced, brutalized sex is another. No one
consents to violence by marrying. Under current law
prosecution is impossible for even the most brutal
rapes in marriage.

Fact c Fiction? "IF PROSECUTIONS ARE ALLOWED FOR
MARITAL RAPE, A LOT OF INNOCENT HUSBANDS WILL HAVE
RAPE CHARGES FILED AGAINST THEM BY ANGRY, VENGEFUL
WIVES WHO HOPE TO BARGAIN FOR A BETTER PROPERTY
SETTLEMENT IN A DIVORCE ACTION."

As a matter of fact, this myth is built on the ill-
founded belief that women are i1nnately vengeful and
willing to go through the tortures of a courtroom
trial in order to 'get back™ at a man, and that some-
how women should be treated as less credible victims
of crime than others. Actually, there are many

other types of complaints which a woman could file for
retaliation that would require less public self-
exposure and trauma. Further®, our legal system has
burlt in mechanisms to determine the merits of a com-
plaint. Police investigations, prosecutor discretion,
and jury deliberations are employed to determine the
truth or falsity of other allegations. Why should
marital rape be treated any differently? Finally,

no such misuse has been documented by the states

that have, eliminated Immunity of spouses from prose-
cution for rape. Only the most extremely brutal and
horrifying incidents of marital rape have been re-
ported.



MARITAL RAPE FACT SHIL. 3.

6. Fac-t Qfi Fiction? "MARITAL RAPE IS SIMPLY ONE
SPOUSE®"S WORD AGAINST THE OTHER/ HENCE IT KILL
BE DIFFICULT TO PROSECUTE.™

As a matter of fact, when has difficulty to pro-
secute determined what a crime 1s? Treason, con-
spiracy, child abuse, and incest are difficult

to prove, but there i1s no outcry to decriminalize
them.

7. Fac-t o1 Fiction? "THERE ALREADY EXIST REMEDIES
FOR MARITAL RAPE- A WOMAN CAN FILE ASSAULT CHARGES
OR GET A DIVORCE."

As a matter of fact, all rapists assault their
victims. Rape i1s a crime different from assault.
That i1s why special rape laws exist. Rape involves
a special humiliation and special violation.
Assault 1s a less serious crime, its penalty less

a deterrent. Even though a woman might escape

as a victim by filing for divorce, should the
committer of the criminal acts escape punishment
for then? An appropriate deterrent to this type

of violent behavior iIs not now available.

8. Fact 04 Fiction? “MARITAL RAPE LAWS WOULD HAVE
THE STATE MEDDLING IN PEOPLE®"S BEDROOM AFFAIRS.™

As a matter of fact, the state i1s meddling iIn the
bedrcom whether there is a marital rape law or

not. In one case the state allows husbands to

rape their wives. In the other, the state protects
wives from this type of violence. Should murder
and assault between spouses be decriminalized

Jjust because it"s a family affair? A husband
should no more fear criminalization of marital rape
than a parent fears laws on incest or child abuse.
The law should condemn a brutal, hostile, revenge-
ful, hateful, and anti-social act whether it
happens within a marriage or without.

(over)



MARITAL RAPE FACT SHEET 4. \ r~x

9.

10.

Fact oa Fiction? "MARITAL .RAPE LAWS WILL DESTROY
MARRIAGES BY PREVENTING ANY POSSIBLE RECONCILIATION.™

As a matter of fact, iIsn’t a marriage in which a

husband rapes his wife and she presses charges

already destroyed? Withholding justice and egual
protection to try to hold- together such a marriage

is an unrealistic and improper goal for the criminal ~ /A
law. The law now protects a raping husband rather

than a victim wife, and women can be coerced into

staying in violent marriages. Should the law en- f<,
courage such forced cohabitation?

Fact VK Fiction? "SINCE SO FEW CASES ARE BROUGHT
TO TRIAL, WHY BOTHER WITH A MARITAL RAPE LAW?'"™ *

‘o.ﬂ
As a natter of fact, the law protects either the
victim or the rapist. Husbands who commit acts
of violence against wives now receive special
protection from the law iIn Pennsylvania. Should
such special protection more rightly belong with
the victim? Passage of H.B. 1122 would call | |
attention to thn problem, let the victims know
there can be h*nnd, by removing society"s _ ;
sanction for such behavior, work to deter 1it. -
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RESOUI.CES ON MARITAL RAPE

National Clearinghouse on Marital Pape (Laura X),
2325 Oak Street, Berkeley, California 94708, (415) 54P-177Q.
Listing of over 600 files (bibliography/contacts) available, 1*¥r
S3.C0. For information and assistance, send self-addressed
return stamped envelope, plus tax deductible membership fee
($10 students and activists: $15 faculty, researchers; $25

attorneys: $30 libraries and organizations).
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APPENDIX hi

State-by-State
Information ori Marital Rape
tr Exemption Laws

4

by Joanne Schulman

Staff Attorney with the National Center

on Women anJ Family Law, Inc.

A husband's rape of his wife is not a crime in most states. This legal
right of wife rape is known as the "marital rape exemption," and is in-
cluded in most states' rape statutes.

There are many types of marital rape exemptions. 1116 state-by-state
summary divides the exemptions into the following categories.

CATICOHT
1 Absolute Exemption. A husband can never be prosecuted for rape of his
wife so long as the parties are married. The exemption still applies
even if the parties are separated by court order. The exemption only
ends when the parties are divorced; when the man is no longer legally

the victim's husband.

Partial Exemption. A husband can be prosecuted for rape of his wife in
some circumstances. Some states allow prosecution if the rape
occurred after one spouse filed papers in court to end the marriage,
or when the parties were not living together. The event or
circumstance that ends the exemption differs from state to state.

Cohabitant Exemption. A man who is living with a woman that he is not
legally married to cannot be prosecuted for raping her. Often this
exemption is stated as a "defense,” rather than a bar to prosecution.
Thus, the district attorney may institute rape charges against the
man, but he cannot be convicted of rape if he can prove he was

& living with the victim.

Voluntary Social Companion Exemption. This exemption may apply to
husbands, cohabitants and social companions (i.e., dates). There is no
requirement that the rapist live or have lived with the victim. Most
states that have this type of exemption require that there have been
past voluntary sexual relations between the defendant and victim in
order for the exemption to apply. However, West Virginia does not
requirk, any past sexual activity.
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CATEGORY

J Silent Statute The law does not mention whether husbands may or may
not be prosecuted for rape of their wives. It has been assumed, until
recently, that husbands could not be prosecuted because of Hale's
alleged "common law" marital rape exemption. However, recent
lawsuits in New Jersey, Massachusetts and Florida have held that no
“common law" exemption exists. Thus, it is not dear if husbands can
be prosecuted for marital rape in these "silent" states. Whether
marital rape is a crime in these states will depend on future judidal]
decision, or legislative interpretation of the statutes.

No Exemption The marital rape exemption has been abolished; husbands can be
charged with rape of their wives in all or most cases.

Rapt Degrees In some states, there are different "types"” of rape, murder, assault, etc.
In most slates, the criminal laws punish rape more or less severely
depending on the circumstances of the rape (e.g., whether a weapon
was used; age, mental and/or physical condition of the victim;
whether the assualt involved illegal sexual penetration, conduct,
contact or use of a foreign object). These differences in the law are
called "degrees." It is not possible to give a uniform definition for
each "degree" as each state bases its rape degrees on different factors.
(The fact that the marital rape exemption may apply in some rape
degrees and not others has political and practical significance. The
law is saying that it will tolerate certain violence by husbands against
their wives that it will not tolerate between strangers. Practically, the
different application of the exemption, based on the degree of rape
charged, may decide whether marital rape cases will ever be
prosecuted or what, if any, penalty will be imposed.)

Gende.-Neutral Traditionally, the law defined rape as a crime only men could commit.
Statutes Thus, only husbands were granted the "immunity" or protection of

the marital rape exemption. Today, many states have rewritten their
lav. s in gender-neutral terms. Under these new rape laws, women can
also be prosecuted for rape and the immunity granted under the
marital rape exemption is extended to both spouses. The following
chart does not incorporate these gender-neutral changes since it is
intended to reflect reality rather than pure "legalese."

These categories are general, and states may fall into more than one
category. In addition, considerable legislation and litigation has been oc-
curring over the last two years, and therefore the following chart only re-
flects the law as of July 1,1981.

STATS category STATUS OF MARTIAL SLAPS LAW CITATIONS*
Alabama /, 3 Husbands and cohabitors Title i 3A-6-60(4),
can never be charged jiA -6-6i

with rape of mate.

Alaska 2 Husband can only be Stat { 11.41.443(a)
charged with rape of
wife if parties were liv-
ing apart or he caused

m’l‘m atatios are inclukd 1o interested reedrs canmorre eai lly dotain Tl details of thee



STATE

Arizona

Arkansas

California

Colorado

Connecticut

Delaware

District of
Columbia

Florida

Georgia

CATEGORY

No Exemption

No Exemption
tv First-Degree

Rope; I, 3

No Exemption

APPENDIX n

STATUS OF MARITAL RAPE LAW
severe physical injury
(besides the rape).

Husband cannot be
charged with wife rape
while parties are living
together.

Statute only exempts hus-
bands in statutory rape
cases. Whether marital
rape is a crime will de-
pend on judicial deci-
sion or legislative
interpretation of "com -
mon law" exemption.

Husband can be charged
with crime of "spousal
rape.” Thirty-day re-
porting requirement.

Husband cannot be
charged with rape of
wife while parties live

together.

Spouse/cohabitors tan be
charged with first
degree rape; marital and
cohabitor exemption for
all other sexual assaults.

"Voluntary social com-
panion” of victim can-
not be charged with
first degree rape; this
may exempt husbands,
cohabitors and "dates."”
Cohabitors (and spouses
living together) cannot
be charged with rape of
mate.

Not known If "common
law" exemption applies,
making marital rape le-
gal.

Husbands can be charged
with rape of wife, the
same as a stranger. (State
P. Larrv Smith)

Statute only exempts hus-
bands in statutory rape
cases. Marital rape may
be legal under "common
law " exemption; will

377

OTATIOKF*

R.S. { 13-1404-06

Slat. § 41- 1803, ¢! seq.

Pen. C. § aba

R.S. $ 18-3-409

Pen. Code { 533-67(8),
as amended by H.B.
5=47

D.C.A. §§ 761-764,
772(b)

R.S.D.C. { aa-a8oi

S.A. { 794 011

C.A. { ab.ao0i, a0i8

“The ditatios are incluned 0 interesterd reeckrs cannore essily chtain il citails OF these

lass.



378

STATE

Hawaii

ldaho

Ilinois

Indiana

lowa

Kansas

Kentucky

Louisiana

CATEGORY

No Exemption
to Firstmand
Second-Degree

Rape; J

APPENDIX H

STATUS OF MARITAL RAPE LAW

depend on judicial deci-
sion or legislative inter-
pretation of statute.

"Voluntary social com-

panion” of victim can-
not be charged with
forcible (first degree)
rape; this may exempt
husbands, cohabitors

and "dates." Husbands
cannot be charged with
“lesser" sexual assault;
of wife while partiei arc

living together.

Husbar”~'l not be

chargej with rape of
wife unless parties have
been living apart at least
160 days or legal action
for divorce or separation
started (petition filed).

Husband can never be

charged with rape of
wife.

Husbands cannot be

charged with rape of
wife unless parties live
apart and court action
for separation or divorce
started (petition filed).

Husbands can be charged

with first and second
degree rape of wife.
Husbands and cohabi-
tors cannot be charged
with third degree sexual
abuse of mate.

Husband can never be

charged with rape of
wife.

Husbands and cohabitors

cannot be charged with
rape of spouse unless
court order of separa-
tion.

Husband cannot be

charged with rape of
wife unless court order
of separation.

CITATIONS*

R~. § 707-730 to 73a

c § 18-6107

A.S. Ch. 38} 1r-i

S.A. 53J-42-4-i(b)

C.A. } 709.3 to 709.4

S.A. § 21-3502

R.s. €310.010 (3

R.S.A. i 1441

“The adtatios are incluckd S0 interested! reedrs canmore eesily cotain il ks of tree

las.



STATE

Maine

Maryland

M assachi'setts

V

Michigan

Minnesota

Mississippi

Missouri

Montana

Nebraska

Nevada

<freatatiosac inclusd 0 inlarestad reeckrs can more sl

las.

CATEGORY

2,3

No Exemptions

No Exemption

No Exemption

APPENDIX H

STATUS OF MARITAL RAPE LAW

Husbands and cohabitants

cannot be charged with
rape of mate while par-
ties living together.

Husband cannot be

charged with rape of
wife unless court order
of separation.

Husbands can be charged

with rape of wife same
as a stranger (no ex-
emption). (Commonwealth

0. Chretien)

Husbands cannot be

charged with rape of
wife unless parties live
apart and court action
for separation or divorce
started (petition filed).

Husbands can be charged

with rape of wife under
most tircumstances.

Husband cannot be

charged with "sexual
battery" of wife jitlrss
parties living apart. Sep-
arate "rape" statute
does not exempt hus-
bands; unknown if mar-
ital rape is a crime.

Husband cannot be

charged with rape of
wife unless court order

of separation.

Husbands/cohabitants

cannot be charged with
rape of mate while par-
ties are living together.

Husband can be charged

with rape of wife the
sair e as a stranger.

Husbands cannot be

charged with r’ pe of
wife unless parties live
apart and court action
for separation or divorce
started (petition filed).

379

CITATIONS*

R.S.A. Title 17A § 251,
232

A.C. 4 27-464D

A.L Ch. 265 4 22; ch.
277 439

M.S.R.C.C. Ch. 23 5
2340

S Vv 4 609.349

MCA 4 97-3-95 to
103, (supp. 1980)

A.7.4 566.010.2

R .C .4 45-3-506

R.S. 4 28-319, 320

R.S. 4 200,373

lydotain Tl ctails of thee



380

STATE

New Hampshire

New Jersey

New Mexico

New York

North Carolina

North Dakota

Ohio

Oklahoma

Oregon

Pennsylvania

CATTCOKY

No Exemption

No ExervHon

No Exemption

APPENDIX n

STATUS OF UAUTAL RAM LAW

Husband can be charged
with rape of wife under
most circumstances.

Husbands can be charged
with rape of wife, same
as a stranger (no ex-
emption).

Husbands/cohabitants
cannot be charged with
rape of their mates vn*
less parties living apart
or legal action for di-
vorce o' separation
starter! (petition filed).

Husband cannot be
charged with rape of
wife unless court order
of separation.

Husband cannot be
charged with rape of

wife unless court order

of separation or spouses

living apart pursuant to
written agreement.

Husbands cannot be
charged with rape of
wife unless court order
of separation.

Husband cannot be
charged with rape of
wife unless parties live
apart and court action
started (petition filed)
or written separation
agreement entered into.

Husband can never be
charged with rape of
wife.

Husbands can be charged
with rape of wife same
at a stranger.

Husbands/cohabitants
cannot be charged with

rape of mates unless par-
ties living apart or writ-

ten separation
agreement entcrtd ;nlo.

CITATIONS*

RSA 632-A:} (H.B.
516, effective 8/81)

S_A. { 2C:id-j(b)

stat. 4 30-9-10, 11

Fen. L 4 130.00

G.S. § 14-27.8

C.A. 4 12.1-20-01, 02,

ORC 4 2907.0%, 02

S.A. Title 21 4 1111
\I

R.S. 4 163.305

S.A. Title 18 4 3103

“The atatios are included S0 intarestad reeckrs can mote essilly dotaiin Tl cetails of trese

ls.



STATE
Rhode Island

South Carolina

South Dakota

Tennessee

Texas

Utah

Vermont

Virginia

Washington

West Virginia

Wisconsin

Wyoming

CATEGORY
2

13

APPENDIX n

STATUS OE MARITAL RATE LAW

Husband cannot be
charged with rape of
wife unless court order
of separation.

Husband cannot be
charged with rape of
wife unless court order
of separation.

Husband can never be
charged with rape of
wife.

Husband cannot be
charged with rape unless
court action for divorce
or separation started
(petition filed).

Husbands and cohabitor
can neoer be charged
with rape of wife/mate.

Husband cannot be
charged with rape of
wife unless court order
of separation.

Husband can never be
charged with rape of
wife.

Unknown if marital rape

is a crime.

Husband can never be
charged with rape of

wife.

Husbards and cohabitants
can never be charged
with rape of mate.
"Voluntary social com-
panion" cannot be
charged with lst degree
sexual assault (date-rape
exemption).

Husband cannot be
charged with rape of
wife unless parties live
apart and court action
for divorce or separation
started (petition filed).

Husband cannot be
charged with rape of
wifi unless court order

of separation.
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CITATIONS*
G.L { 11-37-*

Cc .{ 16-3-658

C.LA. § 22-22-1

C.A. § 39-3702

{ 21-02(a) § 21-12

Crim. C.A. { 76-5-402,
407

S.A. Title 13 } 3252

Code 18.2-61, ¢i seq.
(effective 7/1/781)

R.C.A. Ch. 9A.44.010,
el seq. (Supp., 1979)

Code § 61-8B-1

S.A. t 940.225(6)

S.A. § 6-4-307

"The altiot are incluld 0 inferestad eickrs can more essilly dotain 1ulll ctails of tree
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