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MEMORANDUM

TO: JOE
FROM: NANCY
RE: REGULATION OF RELIGIOUS SCHOOLS

FATHER STEVE MOORE CALLED ME YESTERDAY AFTERNOON AND SAID THAT 
THE ARCHDIOCESE WILL HAVE A FORMAL POSITION PREPARED BY MONDAY.
THEY PLAN TO OPPOSE THE PRESENT FORM OF THE BILL AND WERE 
DISTRESSED TO FIND THAT THEY HAD NOT BEEN NOTIFIED OF THE 
HOUSE HESS TELECONFERENCE WHEN THEY HAD MADE A SPECIFIC REQUEST.

ALSO, THE CHANGES MADE IN HOUSE RULES REMOVES RELIGIOUS 
PRESCHOOLS AND NURSERIES FROM ALL REGULATION BY EDUCATION 
AND HEALTH AND SOCIAL SERVICES - THIS INCLUDES ALL FIRE/LIFE
SAFETY, IMMUNIZATION, STAFF TINE TESTING ETC. WHICH IS
INCONSISTENT WITH THE REST OF THE BILL. THE DEPT. OF EDUCATION 
WILL HAVE A POSITION ON THIS ISSUE.

IN YOUR FOLDER:

SECTION ANALYSIS OF THE BILL

A LEGAL OPINION ON THE CONSTITUTIONALITY OF THE BILL

HOUSE RESEARCH INFO ON REGULATION OF RELIGIOUS SCHOOLS 
IN OTHER STATES.

A MEMO FROM RANDY PHILLIPS WITH SUGGESTED AMENDMENTS 

NEA POSITION PAPER 

RELEVANT MEDIA ARTICLES

AN ISSUE REPORT FROM THE EDUCATION COMMISSION OF THE
STATES ON COMPULSORY ED AND NONTRADITIONAL EDUCATION

BILL COMMENTS FROM PAUL GLOVER

BILL COMMENTS FROM CHERI JACOBUS

A COPY OF RELEMENTARY SCHOOL REGULATIONS

A POSITION PAPER PRESENTED TO THE HUMAN SERVICES REGULATORY 
ADMINISTRATION IN VIRGINIA ON RELIGIOUS EXEMPTIONS

A COPY OF THE BRIEF FROM THE ARKANSAS LAWSUIT ON 
EXEMPTIONS FROM PREELEMENTARY REGULATION.
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MEMORANDUM

TO: Senator Joe Josephson
Chairman, Senate HESS Committee

FROM: Representative Randy Phillips

DATE: May 25, 1983

RE: CS HB 357 (RLS)

During the House floor debate on the captioned bill, Representative 
Koponen and I offered the attached amendments for consideration. 
These amendments failed the House.

The amendments were offered so that this bill would apply equally to 
all nonprofit private schools (to include religious schools). I 
have some real concern that the bill as is presently drafted could 
open the door to some lawsuits concerning the constitutionality of 
singling out religious schools for special treatment. It was my 
feeling that by extending the provisions to all nonprofit private 
schools, this problem could be avoided.

I would appreciate it if you ind your committee would take the 
attached amendments into consideration when you review this 
legislation.

If you have any questions, please do not hesitate to contact me.

r e c e i v e d ;

Josepuscr..



A M E N D M E N T  #1

O f f e r e d  in t h e  HOUSE: By: _

To: cs______________ HOUSE BILL No.

SENATE BILL No. 

P a g e : __________________________Line:

PAGE 1, LINE 6

Delete: "religious"

Insert: "private"

PAGE 1, LINE 14, following "by a"

Delete: "church or other nonprofit religious"

Insert: "private nonprofit"

PAGE 2, LINE 6, following "by a "

Delete: "church or other nonprofit religious"

Insert: "private nonprofit"

PAGE 2, LINE 10, following "A"

Delate: "religious"

Inse't: "private nonprofit"

PAGE ft, LINE 23, following "in a"

Delete: "religious"

Insert: "private nonprofit"

PAGE 2, LINE 25, following "in the"

Delete: "religious"

Insert: "private nonprofit"

PAGE LINE 29, before "school"

delete: "religious"

insert: "private nonprofit"

page 1

Koponen and Phillips 

357 (RULES)

H 70



O f f e r e d  i n  t h e  HOUSE: By :  _
To:____c±______________HOUSE BILL No.

SENATE BILL No. 

P a g e : __________________________ L i n e :
PAGE 1, LINE 6

Delete: "religious"

Insert: "private"

PAGE 1, LINE 14, following "by a"

Delete: "church or other nonprofit religious"

Insert: "private nonprofit"

PAGE 2, LINE 6, following "by a "

Delete: "church or other nonprofit religious"

Insert: "private nonprofit"

PAGE 2, LINE 10, following "A"

Delete: "religious"

Insert: "private nonprofit"

PAGE 2, LINE 23, following "in a"

Delete: "religious"

Insert: "private nonprofit"

PAGE 2, LINE 25, following "in the"

Delete: "religious"

Insert: "private nonprofit"

PAGE 2, LINE 29, before "school"

delete: "religious"

insert: "private nonprofit"

Koponen and Phillips 

357 (RULES)

H 70



O f f e r e d  i n  t h e  HOUSE: 
To:___________

Pa g e :

By : _ 

.HOUSE BILL No. 

SENATE BILL No.

L i n e :

PAGE 3, LINE 1, following "The" 

Delete: "religious"

Insert: "private nonprofit"

PAGE 3, LINE 3, following "the" 

Delete: "religious"

Insert: "private nonprofit"

PAGE 3, LINE 4, following "a" 

Delete: "religious"

Insert: "private nonprofit"

PAGE 3, LINE 12, before"school" 

Delete: "religious"

Insert: "private nonprofit"

PAGE 3, LINE 14, following "the" 

Delete: "religious"

Insert: "private nonprofit"

PAGE 3, LINE 18, following "A" 

Delete: "religious"

Insert: "private nonprofit"

PAGE 3, LINE 22, following "A" 

Delete: "religious"

I n s e r t :  " p r i v a t e  nonpro f i t "

H 70



A M E N D M E N T - 1 ( « «

O f f e r e d  i n  t h e  HOUSE 
To:___________

Page

By : . 

.HOUSE BILL No. 

SENATE BILL No 

L i n e

PAGE 3, LINE 25, following "the"

Delete: "religious"

Insert: "private nonprofit"

PAGE 3, LINE 26, following "chapter"

Delete: "religious"

Insert: "private nonprofit"

PAGE 3, LINE 27, following "by a 1

Delete: "church or other nonprofit religious"

Insert: "private nonprofit"

PAGE 4, LINE 8, folluwing "by a"

Delete: "church or other nonprofit religious"

Insert: "private nonprofit"

H 70



O f f e r e d  in the HOUSE: 

To: cs_______

By :
KOPONEN AND PHILLIPS

Pa g e :

.HOUSE BILL No. 357 (RULES>

SENATE BILL No. ________

L i n e : _____________

PAGE 1, LINE 15 

Delete: "direct"

PAGE 2, LINE S 

Delete: "direct"

PAGE 3, LINE 29 

Delete: "direct"

PAGE 4, LINE 10 

Delete: "direct"
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STATE REGULATION OF PRIVATE RELIGIOUS 
SCHOOLS IN NORTH CAROLINA — A MODEL 

APPROACH

In t r o d u c t i o n

T he growth of private Christian schools in the Southeast and the in­
crease in the number of religious schools in genera! have generated con­
troversy about whether and to what extent suite governments will be al­
lowed to regulate these schools. The present tension between i.tate control 
and freedom of religion has a history dating from biblical times* as well 
as the revolutionary period.* Recently the battle has moved from the 
treatise and the pulpit to legislatures and the courtroom.

Seeking both to protect religious liberty and to satisfy the state’s in­
terest in education, the North Carolina General Assembly on April 2 4 ,  
1979, enacted legislation that exempts private religious schools of North  
Carolina from state regulation of secondary and elementary schools.3 This 
statute is the first in the nution to balance in this way state interests in 
education against the religious liberty of its citizenry and may serve as a 
model for other states as they confront the persistent issue of regulation 
of the rapidly emerging private religious schools.4

This comment reviews the new statute, examining its background 
and construction. The comment then considers whether the statute is 
constitutional under the free-exercise and establishment clauses of the
first amendment, applicable to the states through Urn ‘'ourieenth.® Its>•

1. See M atthew  22:21 ("Header unto Cncsar the things Unit arc Cncsnr's, tuul unto 
God the things th a t nrc God's.")

2. See  Aldington School Dist. v. Schompp, 374 U.S. 2011, 20G (1963) (Goldberg, J ., con­
curring) ("(M jnny of our legal, political and personal values derive historically from reli­
gious teachings."); Engle v. Vitale, 370 U.S. 421, 433 n.21 (1902) (" |T |hero  are many m ani­
festations in our public life of belief in God."); '/.orach v. Clauson, 313 U.S. 300, 312-13 
(1952) ("[WJe are a religious people whose institutions presuppose a Supreme Being."); 
Holy T rin ity  Church v. United States, 143 ll.S. 457, 470 (1H92) (“ |T )h is is a religious

• nation."). Indeed, Iho Declaration of Independence states, "All men are endowed by their 
Creator with certain inalienable rights . . . . " See generally H. GoTMAun, 0 Institutk in 
Basic Youth Conflicts (1979).

3. N.C. Gkn. Stat. 5 115-257.0-. 13 (Cum. Supp. 1970).
4. Private Christian schools have been sprouting up a t a phenomenal rate across the 

country. One com m entator has estim ated, " |l ) f  the present rates of growth continue, C hris­
tina schools will outnum ber public schools by 19911." Sue Haney, ftth lic  School vs, Christian S c h o o l — Which Is llinht for Your Chihli, Moody Montiii.y, Sept. 1978, a t 42. Because of 
this phenomenal rate of growth, and because the bulk of litigation dealing with the issue 
raised in this comm ent has mnccrned Christian schools, the ucopc of this discussion will 
deal predom inantly with Christian schools.

6. Thu first am endm ent's religion clauses prevent Congress from passing a law "re ­
specting an establishm ent of religion or prohibiting the free exercise thereof." U.S. Const. 
amend. I. Beth prohibitions apply to the states through the fourteenth amendm ent. Everson

405



constitutionality under the North Carolina Constitution is also consid­
ered. The com ment suggests that the statute reflects a proper compro­
mise between the interests of church and state, whose representatives 
have Leen battling recently in the courts.

I . T h e  N o r t h  C a r o lin a  S t a t u t e
i

North Carolina in 1955 enacted an educational law that governed 
nonpublic as well as public schools.6 Pursuant to this law, the state grad­
ually expanded its regulatory powers by the State Board of Education 
promulgating so-called “minimum educational standards” that had to be 
met by all nonpublic schools.’ These regulations required that all private 
schools have, among other things, approval by the state,6 substantially 
equivalent textbooks0 and courses of study,10 identical teacher qualifica­
tions," and the same health and safety standarus13 as those for public 
schools.

The 1979 North Carolina General Assembly amended article 32 of 
chapter 115 of the General Statutes to add two new articles, article 32A 
and article 32B .13 Article 32A deals exclusively with private church 
schools and schools of religious charter. It establishes the requirements 
that must be m et by each private religious school in order to ensure that 
parents comply with the S tate’s compulsory attendance laws. The pur­
pose of the statute is to protect the religious liberty of these schools and, 
at the same time, to ensure that each student attending a religious school 
is offered a quality education." *

v. Hoard of Educ., H.'IO U.S. 1 ( ! ‘.M7) (establishm ent clause); Cantwell v. Connecticut, 310 
U.S. 290 (1910) (frcc-cxorciso clause).

6. N.C. Gen. Stat. § 115-220 (1955) (repealed 1909). T his section provides in part: 
"T he S tate Hoard of Education . . . shall ihvuys protect the right of every parent to have 
his children a ttend  a non-public school by regulating and supervising all non-public schools 
serving children of sccondary-school age." Id.

7. See 1G N.C. Admin. Codr § 2C.0700-.071M (1978).
8. Id. § 2C.07(t:i.
9. Id. § 2C.073(b)(l) ("M aterials of instruction, including textbooks, shall bo substan­

tially equal to materials provided for public schools.")
10. Id. § 2C.070;i(b)(2) ("The course of study shall he equal to  or substantially the 

same as that provided for children of corresponding age and grade in the public achools."). 
Former U.S. 115-250 provided in part: "(T)ho instruction |given in the nnnpuhlir schools) 
. . . shall have courses of study  for each grade conducted therein substantially the same as 
those given in the public schools." N.C. Gen. Stat. § 115-250 (1955) (repealed 1909).

11. 10 N.C. Admin. Code 2C.0700(b)(.‘l) (1978) (Tcachcm shall be qualified "in accor­
dance with the provisions of law governing public school teachers . . . .") Former G.S. 115- 
256 provided in part: "No person uhall he employed to teach in a non-public school who has 
not obtained a teacher’s certificate entitling such teacher to tench corresponding courses or 
classes in public schools." N.C. G en. Stat. § 115-250 (1955) (repealed 1909).

12. 10 N.C. Admin. Code 2C.0709(c)(G) (1978) (“ Health laws shall apply to children 
nttending nonpublic achools in the same manner as they apply to children in public 
schools.")

19. Article 9211 deals exclusively with private "secular" schools. This comment will 
deal only with the regulatory scheme imposed on private religious schools under article 92A.

1-1. T he policy of the new sta tu te  is set out in G.S. 115-257.1, which reads:

T he private- 
religious school I 
immunization rel 
quire that the 
them available 
with the requirl 
compulsory sch | 
regular schedule 
subject to reasoj 
authorities as re 

Each religic 
ally standardizej 
ninth grades.16 
in his discretior 
standardized eq 
mcnt in Englis 
school must kei 
inspection by a 
nor,31 In additiop  
petency test to 
the school may 
tionally standnr 
bal and quantiti 
tnblish a minim 
graduation fron 
made uvnilable i 
nor’s representn 

T he statute 
any stnte progr

In conform ity I 
i t is the p u h lij 
th o r ily  shall, 
science or w ill 
necessary to g 
education shnl 

Tho language is sin 
linn 's, and is adopt 
United States north 
Nebraska, 20 2  U.S. 

10. N.C. Gun. | 
10. Id.
17. Id.
18. Id.
19. Id. 5 110-’.|
20. Id.
21. Id.
2 2 . Id. § 115-1]
23. Id.
24. Id.
25. Id.
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T he private religious schools must meet minimal requirements. Each 
religious school m ust make and maintain annual attendance d disease 
immunizati records for each pupil.18 The statute does not explicitly re­
quire that the school either furnish these records to the State or make 
them available for inspection. If a child attends a school which complies 
with the requirements of article 32A, he satisfies the requirements of 
compulsory school attendance.18 The school must be in operation on a 
regular schedule for a minimum of nine calendar months per year17 and is 
subject to reasonable fire, health, and safety inspections by governmental 
authorities as required by law.18

Each religious school is required to administer annually some nation­
ally standardized test to students in the first, second, third, sixth, and 
ninth grades.10 T he chief administrative officer of the school may select, 
in his discretion, either a nationally standardized test or other nationally 
standardized equivalent measurement, provided that it measures achieve­
ment in English, grammar, reading, spelling, and mathematics.40 The 
school must keep records of the results of the tests, subject to annual 
inspection by a duly authorized representative appointed by the gover- 

In addition, every religious school must administer annually a com­
petency test to all eleventh graders.”  The chief administrative officer of 
the school may opt for either a nationally standardized test or other na­
tionally standardized equivalent measure, provided that it measurts ver­
bal and quantitative competencies.”  The private religious school must e s­
tablish a minimum score for the test to be attained by a student before  
graduation from high school.”  The records from these tests must he 
made available at all reasonable times for annual in flection  by the gover­
nor’s representative.46

The statute allows voluntary participation by any religious school in 
any state program that would otherwise be available to the religious

In conformity w ith the Constitution of the United States and of North Carolina, 
it in the public policy of the State in mntters of education th a t “No human au­
thority shall, in any case whatever, control or interfere with the rights of con­
science or with religious liberty and th a t religion, morality and knowledge being 
necessary to good government and the happiness of mnnkind . . . the means of 
education shall forever he encouraged.

The Inngunge i9 similar to that used in several state constitutions, including North Caro­
lina’s, nnd is adopted from "An Ordinance for the Government of the Territory of the
United States north-v/est of the river Ohio," art. Ill, 1 S tat. 51 n.(-) (1787). Sec  Meyer v.
Nebraska, 2G2 U.S. 3'iO, 400 (1023) (quoting the ordinance).

15. N.C. Gen. .‘ .tat. § 115-257.2 (Cum. Supp. 1070).
16. Id.
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school.28 Voluntary participation by the religious schools in the high 
school testing and statewide testing programs is expressly allowed.27

In order to qualify as a school under article 32A, an organization 
must send a notice to a duly authorized representative of the State indi­
cating an intent to operate, the name and address of the school, and the 
name of the school’s owner and chief administrator.28 T he school must 
notify the State upon its termination.29 T he private religious school that 
complies with the requirements set out in article 32A i9 not subject to any 
other provision of law relating to education except those requirements of 
law relating to fire, safety, sanitation, and immunization.30

'

II. T h e  C o n s t it u t io n a l  P r in c ip l e s

The North Curolina statute symbolizes the culmination of a church- 
state conflict that has been addressed in both the federal and state  
courts. The right to impose minimum requirements on private religious 
schools i9 very limited because of the countervailing constitutional safe­
guards of the first amendment.31 Since P i e r c e  v .  S o c i e t y  o f  S i s t e r s , 3 2  the 
courts have recognized only a limited state authority to regulate nonpub­
lic schools.33 T his authority is not the right to control, but only one to 
accomplish a few compelling state interests.3* Constitutional protection i3 
afforded parents who provide their children educational opportunities in 
private religious schools.35 The first amendment also protects the free-

26. Id. § 115-257.5. & “
27. Id.
28. Id. § 115-257.6(a).
29. Id. § 115-257.G(b).
30. Id. § 115-257.8.
31. See  noto 5 supra.
32. 268 U.S. 510 (1925).
33. The Court stated:

No question is raised concerning the power of the state reasonably to regulate nil 
schools, to inspect, supervise and examine them , their teachers and pupils; in 
require that nil children of proper nge a ttend  some school, tha t teachers shall he 
of good moral character and patriotic dispoiition, th a t certain studies plainly 
essential to  good citizenship m ust be taught, and th a t nothing be taught which is 
manifestly inimicul to the public welfare.

Id. nt 534.
34. See Lemon v. Kurtzmnn, 403 U.S. G02, 613 (1970). T he Lem on  Court stated , “ A 

state always has n legitimate concern for maintaining minimum standards in all schools it 
allows to operate." Id.

35. Pierce v. Society c f  Sisters, 2G8 U.S. 510, 534-35 ( ’925). See also M eyer v. N e­
braska, 262 U.S. 390 (1923) 'p a ren ts’ right to  control child’s education). The Suprem e Court 
spoke of Pierce as resting on the first am endm ent in Griswold v. Connecticut, 381 U.S. 479, 
482-83 (1965). T he Court a so referred to Pierce as "a  charter of the rights of p u m ils  to 
direct the religious upbring ng of t ’.ieir children" in Wisconsin v. Yoder, 406 U.S. 205, 233 
(1972). Pierce reflects a free exercise right. See  Bird, Freedom from Establishm ent and lln -  
neutrality in Public Schoo . Ins.ruction and Religious School Regulation, 2 H aiiv. .LL, & 
Pun. P ol’y 125, 187 n.28l (1979) (citing E. Couwin, A Constitution of P owf.rs in a S kcu- 
i.aii State 115 (1951)). Sec also Arons, The Separation o f School and Sta te:  P ierce Recon­
sidered, 46 Haiiv. E duc. R h\ . 76, 81 (1976) (the m ost frequent area in which subsequent



exercise right o f churches to offei religion-centered education as an ele­
ment o f their ministries.30 On the other hand, states have a legitimate 
interest in ensuring that all children receive a basic education.37 The Su­
preme Court in B o a r d  o f  E d u c a t i o n  u .  A l l e n ™  indicated that states have a 
proper interest in the manner in which nonpublic schools perform this 
basic educational function.39 A state may require schools utilized to fulfill 
the state’s compulsory education requirements to m eet some minimal ba­
sic standards/0 It is against this backdrop that states have attempted to 
impose minimum regulations on the nonpublic schools.

A .  F e d e r a l  L a w
1 .  T h e  f r e e - e x e r c i s e  c l a u s e  o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n
T he bulk o f case law in the area of private religious school regulation 

has been devoted to treatm ent of free-exercise claims. The free-exercise 
clause of the first am endm ent protects religious schools/* Any state legis­
lation that burdens parents’, children’s, or a church’s exercise of religious 
beliefs is unconstitutional unless, as the Court in S h e r b e r t  u .  V e r n e r * 3  
stated, the state can demonstrate "a compelling state interest in the regu­
lation of a subject within the state’s constitutional power to regulate.”*3 
The Court illuminated the concept of “compelling state interest”: “It is 
basic that no showing merely of a rational relationship to some colorable 
state interest would suffice; in this highly sensitive constitutional area, 
‘[ojnly the gravest abuses, endangering paramount interests, give occasion 
for permissible limitation.’ ”** The state must also demonstrate that it i3 
utilizing the least burdensome means to satisfy ft- compelling state 
interest.

T he Supreme Court applied its compelling interest test in the 
landmark decision of W i s c o n s i n  u .  Y o d e r /*  Y o d e r  involved Arniah par­
ents who wanted to keep their children out of the public schools because 
of religious objections. The Court held for the parents, stating:

[0]nly those interests of the highest order and those not otherwise 
served can overbalance claims to the free exercise of religion. We can

cases have cited Pierce is "religious freedom in schools").
3G. Sec  notes 190-91 infra and accompanying text.
37. Wolmnn v. W alter, 433 U.S. 223, 240 (1977) (“There is no question thu t the S tate ' 

hns n substantial and legitimate in terest in insuring th a t its youth receive an adequate edu­
cation.") See also Levitt v. Committee for Pub. Eiluc., 413 U.S. 472, 479 n.7 (1973) (state 
claimed on in terest in ussuring " th a t  ita youth receive an adequate education.")

, 38. 392 U.S. 236 (19GH).
39. Id. a t 247.
40. Levitt v. Committee for Pub. Educ., 413 U.S. 472, 479 n.7 (1973); Board of Educ. 

V. Allen, 392 U.S. 23G, 245-4G (19158).
41. See  notes GO-55 infra and accompanying text.
42. 374 U.S. 398 (1963).
43. Id. a t 403.
44. Id. n l 406.
45. 40G U.S. 205 (1972).

*ulatc all 
pupiU; to 
t  shall he 
a  plainly 
t  which is

ourt stated, "A 
in all schools it

» Meyer v. Ne- 
Supreme Court 
4,381 U.S. 479, 
t» of parents to 
6 U.S. 205, 233 
hment and Un- 
2 Hahv. J.L. & 
»P.H3 IN A SECU- 
r Pierre R eran-  
lich subsequent

indi- 
and the 

must 
that 

to any 
of

m
R iy - .y
* •- W-

• - ' j '  -V, .

7V-J. - -.
' T

a church- 
and state 

religious 
safe- 

35 the 
late nonpub- 
jonly one to 

jirotection is 
■wtunities in 
ps the free-

P R 1 V A T E  R E L I G I O U S  S C H O O L S



W A K E  F O R E S T  L A W  R E V I E W

nintion or tli 
mum facility 
surrounding* 

Hird, supra note 
<19. E.g., Ken 

(Ky. 1979), cert. (I 
St. 2d 181, 351 N. 

50. 134 Vt. 2 
61. Id. nt _ ,
02. Id. nt _ ,
03. 47 Ohio £
04. Id. n t .
GO. Id. nt _ ,

(iho Constitution * 
forcing them  to no 

GG. 089 S W.: 
The court bnsed it 
" |no] ntnn [ahnll] h 
tiously opposed . .

accept it as settled, therefore, that however strong the state’s interest in 
universal compulsory education, it is by no means absolute to the exclu­
sion or subordination of all other interests.4*

In giving approval to the Amish’s alternative vocational educational pro­
gram, the Court recognized that the form of the particular religious edu­
cation need not be similar to that of the public schools.47

Since Y o d e r  widespread attacks have been launched against burden­
some regulation of private religious schools. State regulation has tended  
to concentrate on health and safety requirements, textbook approval, 
teacher certification, mandatory testing, participation in community pro­
grams, and the overall licensing of the schools themselves. One commen­
tator, Wendell Bird, has suggested that state regulation in most of these 
cases abridges the free-exercisa clause.48 Many state courts have relied on

46. Id. nt 215. The Court implicitly followed the compelling-interest test. Note, Free­
dom o f Religion and Science Instruction in Public Schools, 87 Y a l e  L.J. 515, 540 n.121
(1978). The Yoder Court sustained the burdened religious exercise, and so it did not find u 
compelling interest in compulsory education after the eighth grade. See  Wisconsin v. Yoder, 
406 U.S. 205, 211-12, 221-22 (1972). The stnte is not constitutionally required to  provide 
public education, and (here i3 no fundamental right to such education. San Antonio Indep. 
School Dist. v. Rodriguez, 411 U.S. 1, 35-37 (1973). Hence the state does not linve any com­
pelling interest in creating and implementing public education, Johnson v. New York State 
Educ. Dcp’t. 449 P.2d 87!, 879 (2d Cir. 1971) (existence of compelling interest involved in 
issue of mootnoss), vacated on other grounds, 409 U.S. 75 (1972), n t least other than in the 
basic subjects of rending, writing, arithm etic, and patriotic citizenship. See Hirschotf, Par­
ents and the Public School Curriculum: Is There a Right to Have One's Child Excused  
from Objectionable Instruction?, 50 S. C a l .  L. R e v .  871, 957 (1977). Therefore, the state 
does not have any compelling interest in regulating the operation of private religious 
schools, nt leust outside of these basic secular subjects.

47. 40G U.S. nt 211 (sustaining vocational training required by religions exercise ns 
sufficient education to satisfy compulsory attendance although not held in public schools, 
not held in approved cducationul institutions, and not conformed to state minimum educa­
tional standards). The Vermont Supreme Court in a subsequent decision overturned prose­
cution of Bludcnts ol a religious school that did not comply with the requirement th a t edu­
cational quality and teacher qualifications in nonpublic schools he “equivalent" to those in 
public schools, and said thnt Yoder had required thnt regulation accompanying compulsory 
attendance laws must "yield to First Amendment concerns." Stnte v. LnHnrge, 134 Vt. 276, 
280, 357 A.2d 121, 124 (1976). The New Hampshire Supreme Court similarly applied Yoder 
to religious schools different from informal Anush education bu t equally burdened by state 
regulation. Sec also City of Concord v. New Testam ent baptist Church, 382 A.2d 377, 379 
(N.H. 1978); Hird, supra note 35, nt 188 (citing sources).

48. In summary, regulation of religious schools abridges frco religious exerciso of 
pnrcnts, students, and churches if it burdens provision of religious-centered in ­
struction by an accreditation requirement thn t compels compliance with intru- 
\ive standards to operate ns a school and to satisfy the compulsory education 
law; by n textbook approval requirement thnt forces use of objectionable texts 
approved by state officials; or by n teacher certification requirement thnt p re­
vents securing instructors with the requisite religious-based education and d is­
qualifies teachers with the requisite theological convictions. Regulation of reli­
gious achools also abridges free exercise if it  restrains provision of religious- 
centered education by a minimum curriculum standard thnt compels instruction 
in objcctionuble subjects or allocates excessive '’ime away from religious instruc­
tion; by intrusive periodic reports thut demand disclosure of nonessentinl infor-
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Y o d e r  in striking down comprehensive regulatory systems. The following 
sections deal with these discrete areas of regulation.

a .  T h e  a p p r o v a l  p o w e r .  The broadest attack by the states upon pri­
vate religious schools’ free exercise has been in the broad area of “licens­
ing,” “approval,” or “accreditation” requirements. Religious schools have 
been forced to meet state-mandated regulations before they could be 
granted approval to operate as a school. Denial of licensing or approval 
may render parents of children remaining in unlicensed religious schools 
subject to criminal prosecution.

T he assertion of a comprehensive licensing or approval power by the  
states has been struck down in three different state courts of last resort.4® 
A unanimous Vermont Supreme Court in S t a t e  v .  L a B a r g e 60 held that 
parents^were not subject to truancy violations for sending their children 
to a private Christian school that was not “approved.”81 The court said, 
“In light of what was involved in ‘approval’ the state would be hard put 
to constitutionally justify limiting the right of normal, unhandienpped 
youngsters to attendance at ‘approved’ institutions.”8* In a case present­
ing an almost identical factual situation, the Ohio Supreme Court in 
S t a t e  v .  W h i s t l e r ™  held unanimously that imposition of state “minimum  
standards" on private church schools was unconstitutional ns violative of 
both the free-exercise clause and the due process clause of the fourteenth  
amendment.84 The court found that the minimum-standard scheme was 
“so pervasive and all-encompassing that total compliance with each and 
every standard by a non-public school would effectively eradicate the d is­
tinction between public and nonpublic education.”88 Furthermore, a re­
cent unanimous Kentucky Supreme Court decision in K e n t u c k y  S t a t e  
B o a r d  f o r  E l e m e n t a r y  a n d  S e c o n d a r y  E d u c a t i o n  v .  R u d a s i l l  overturned 
the stnte regulntory scheme imposed on private religious schools as viola­
tive of that state’s constitution.88

An unreported North Cnrolina trial court decision which held in

million or llm t couBume excessive amounts of administrative lime; or l«y m ini­
mum facility requirem ents that indict great expenses for noncsuentinl structural 
sur roundings.

Bird, supra note 35, n t 194-95.
49. E.g., Kentucky S tate Bd. for Eletn. & Secondary Educ. v. Kudusill, 589 S.\V.2d (177 

(Ky. 1979), cert, denied, 48 U.S.L.tV. 3731 (U.S. May 13, 1980); S tate v. Whinner, 47 Ohio 
St. 2d 181, 351 N.E.2d 750 (197(1); Vermont v LnHnrge, 134 Vt. dt}', 357 A.2d 121 (1976).

50. 134 Vt. 270, 357 A.2d 121 (1970).
51. Id. n t . . .  357 A.2d n t 126.
5?. Id. nt _ , 367 A.2d nt 123.
63. 47 Ohio St. 2d 181, 351 N.K.2d 750 (1976).
54. Id. n t _ ,  351 N.E.2d nt 771.
55. Id. nt _ , 351 N.E.2d nt 708; cf. Bierce v. Society of Sisters, 208 U.S. 610, 535 (1925)

(the Constitution "excludes nny general power of the Stnto to standi rdize its children by
forcing them to accept instruction from public teachers only").

50. 589 SAV.2d 877 (Ky. 1979), cert, denied, 48 U.S.L.W. 3731 (U.S. May 13, 1980). 
The court based its decision on section 6 of the Kentucky Constitution which states thn t
"(no) man (shall] he compelled to send his child to any school to which hu may he conscien­
tiously opposed . . . . "
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favor of the state regulatory scheme, S t a t e  v .  C o l u m b u s  C h r i s t i a n  A c a d ­
e m y ,87 has been criticized as departing from the weight o f authority. 
Commentator Bird pointed out that this decision was based on several 
“erroneous assumptions” by the court, notably: that “religious instruction 
does not pervade all subjects in religious schools,” that a textbook-ap- 
proval requirement does not “restrain or chill selection of religious-cen­
tered texts," that a teacher-certification requirement does not “hinder or 
prevent locating theologically acceptable instructors, and that extensive 
reporting requirements do not “demand unnecessary information.”85 Bird 
noted that the court’s reasoning that “Fundamentalist Christianity con­
tains no specific prohibition against doing any of the state requirements" 
was based on a misconception of the issues; while religious beliefs do not 
prohibit hiring certified teachers and the presentation of basic instruc­
tion, they do require "hiring theologically acceptable teachers” and “use 
of texts that were religiously acceptable and might not be substantially 
equivalent to public school texts;” thus, such beliefs were unconstitution­
ally burdened.85 He also noted that the court erred in basing its holding 
upon any compelling interest, because "these regulations went well be­
yond basic educational courses in which the stnte possibly has a compel­
ling interest.80

b .  T e a c h e r  c e r t i f i c a t i o n  r e q u i r e m e n t .  Perhaps the greatest contro­
versy regarding the state’s assertion of general approval power has been 
its requirement of teacher certification for instructors in the private 
church schools. The religious schools have objected to having to use only 
state-qualified teachers in their schools because teachers necessarily im­
part values to the students they teach01 and religious schools object to a 
lessening of control over those values. Teacher-certification requirements 
for religious schools have been struck down ns burdensome on the free 
exercise of religion.81

Teacher certification burdens the religious schools’ free exorcise of 
religion in two ways: first, the schools must locate teachers who are both 
theologically and “state" qualified; second, certification is not rationally 
related, much less related by the least burdensome means, to pedagogical 
quality.85 At present, only five states, including North Carolina, require

1980)

57. No. 78-CVS-1678 (Wake* County, N.C., Super. Ct. Sept. 5, 1078), noted in  47 
U.S. LAV. 2212 (Oct. 3, 1978).

68. Hird, supra  note 35, a t lu l  n.301.
69. Id.
GO. Id.
61. Trial T ranscript a t 233, S tale  v. Columbus Christian Academy, No. 7B-CVS-1078 

l>Vuke County, N.C., Super. Ct. Sept. 6, 1978).
G2. Kentucky S tate 13d. for Klein, ft Secondary Uduc. v. Uudnsill, 589 S.W.2il 877 (Ky. 

1979), cert, denied, 48 U.S.LAV. 3731 (U.S. Mny 13,1980); sac S tate v. Whinner, 47 Ohio St. 
2d 181, 351 N.J5.2d 750 (197G). Sec also Michigan v. Nobel, No. S-7S1-OU4-A (Mich. Hist. 
Ct. I)cc. 12, 1979).

63. See, fi.fi., Brief for D efendants nt 12, Hinton v. Kentucky S tale 13d. of Uduc., No.
88314, slip op. at 3 (Franklin County, Ky., Cir. Ct. Oct. 4, 1978), a/J'd in part, rav'd in  port
sub num. Kentucky Stuto Hd. for Klein, ft Secondnry Educ. v. Uudnsill, 589 SAV.2d 877 (Ky.
1979), cert, denied, 48 U.S.LAV. 3731 (U.S. May 13, 1980).
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state certification o f teachers in private schools.64
There appears to be no compelling interest that justifies a state re­

quirement o f teacher certification for private religious schools.65 In the 
recent state decision of M i c h i g a n  v .  N o b e l 68 the court found that there 
was no compelling state interest or even a rational basis for a requirement 
of teacher certification in a home religious school.67 One court found that 
“there is not the slightest connection between teacher certification and 
enhanced educational quality in state schools, nor is there generally any 
such requirement in private schools.”66 And should the state establish a 
compelling interest sufficient to override a first amendment claim, it 
would then have to  establish that the teacher certification was the least 
burdensome means of m eeting that interest.09

G4. See, e.g., Ala. Code t i t .  16, §§ 16-23-1, 16-23-2 (1975) (ins truc tion in  private 
schools shall he by those ho ld ing certificates; requirements set by the stnte board o f educa­
tion in adm in is tra tive regulations); M ich. Stat. Ann. § 15.1923 (1979) (some requirements 
as would qua lify  teachers to ins tru c tion  in  pub lic schools); Nkb. Dev. Stat. § 79-1701 (1943) 
(certifica tion o f teachers in nonpub lic schools is the same ns for pub lic schools); N .C . Gen. 
Stat. § 115-256 (1978) ("N o  person shall be employed to teach in a nonpublic school who 
has no t obtained a teacher’s certifica te e n tit lin g  such teacher to tench corresponding courses 
or classes in pub lic schools.” ); S.D. Come. L aws Ann. § 13-4-2 (1975) (“ [N |o  person shall be 
perm itted to  teach in nny non-pub lic school nny o f the courses prescribed to be taught in 
the public schools unless such person shall hold a certifica te en tit ling  h im  to teach the same 
course in the public schools o f th is state.” ); cf. Ind. Stat. § 20-1-19 (1971) (teacher certifica­
tion required i f  a nonpub lic school is to be accredited); Me . Rev. Stat. t i t . 20, § 1751 (Supp. 
1979) (teacher certifica tion required fo r nonpub lic school teacher i f  school Accepts public 
funds fo r tu itio n ); M iss. Conn Ann. § 37-17-7 (1972) (nonpublic schools may request accred­
ita tion , nnd i f  so, standards fo r pub lic achools govern); Or. Rev. Stat. S 345.525 (1977) 
(p riva te schools mny register w ith  the statn and i f  so, they must d e m o n s . t h a t  teachers 
nre qualified , “ hu t such qualifica tion shall no t include the requirement tha t teachers be 
certified ” ); W is. Stat. Ann. § 115.'28(7)(b) (West 1973) (certifica tion o f nonpublic nchool 
teachers same ns ce rtifica tion o f pub lic school teachers, cxc p i nonpublic school teachers 
mny assert teaching experience in pub lic or p riva te schools i f  the priva te school offered an 
adequate educational prngrmn; p riva te schools no t obligated to employ only licensed or cer­
tified teachers).

65. The constitu tiona l in f irm ity  o f teacher certifica tion requirements . . .  is not 
ju s t th a t u religious school teacher w ith ou t the requisite education courses or 
degree from  an accredited un ive rs ity often is a better instructor than one w ith ­
ou t n natura l ta len t fo r teaching, b u t nlso th a t a religious school hns theological 
requirements fo r its teachers tha t may ho contrary to the sccularislic beliefs o f 
most un ivers ity education courses th n t may be met on ly by graduates o f religious 
universities th n t do n o t seek ncc ied ita tion .

B ird , supra note 35, n t 193 n.311.
66. No. S -70 ;-911 -I-A, s lip op. a t 1 (M ich . D ist. C t. Dec. 12, 1979).
67. Id. nt 10.
68. I l in to n  v. K en tucky S tate l id . o f Educ., No. 88314, slip op. n t 3 (F rank lin  County, 

Ky., C ir. C t. Oct. 4, 1978), a /fd  in part, rev’d in part sub twin. Ken tucky Stnte Bd. fo r 
Klein. &. Secondary Educ. v. Uudnsill, 589 SAV.2d 877 (K y . 1979), cert, denied, 48 U .S .L.W . 
3731 (U.S. M ny 13, 1980).

69. B ird , supra note 35, a t 192; Note , Freedom of Religion and Science Instruction in 
Public Schools, 87 Yai.e L .J. 515, 539-40, 542 (1978); sec Meek v. l ’ itlenger, 374 F. Supp. 
639, 652 (E .D . Pa. 1974), tiff'd in relevant part and rev'd in part, 421 U.S. 349 (1976); 
accord, McCorm ick v. H irsch, 460 F. Supp. 1337, 1356 (M .D , Pn. 1978). “ (T )hu state mny 
regulate private religious schools on ly insofar ns the regulation e ither involves the incidents

I
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c .  T e x t b o o k  a p p r o v a l .  A state-im posed textbook approval require­
ment is unconstitutional if the content of approved texts burdens the free 
religious exercise o f parents and students as well as freedom of con­
science.70 T he state has no compelling interest in a textbook-approval re­
quirement.71 As commentator Bird noted,

The constitutional problem with textbook regulation is not just tha t 
some of the content of approved texts is objectionable to religious 
schools, such as evolutionary instruction in science texts or relativistic 
ethics in social studies material, bu t tha t  the underlying premise of 
those texts is not pervasively biblical or theological ns the parents’ and 
students’ religious exercise requires.”

The Kentucky Supreme Court in R u d a s i l l ,  in overturning that state’s 
textbook approval requirement, found no rational relationship, much less 
a compelling stnte interest, in requiring particular materials to be used in 
private religious schools.73

d .  C o m p u l s o r  a t t e n d a n c e  l a w s .  T he early common law recogni7.ed 
the duty to educate children ns one belonging to parents.74 The states 
began usurping some of this parental responsibility by adopting “compul­
sory attendance laws.”70 The United States Supreme Court gave tacit ap­
proval to these statutes in dictum in the case of P r i n c e  v .  M a s s a c h u ­
s e t t s . ' 1 9  This dictum has been used by state courts in upholding particular 
state law3.77 The Court relied primarily on the belief-action distinction  
espoused in R e y n o l d s  v .  U n i t e d  S t a t e s ™  which has since been

re
of fierce  rights [i.e., not tho right itself to nonpublic education) or is justified by n compel­
ling state interest." Arons, The Separation o f School and S ta te: I’ierce Reconsidered, 46 
Ha iiv . Educ, Rev. 76, 78 (1976).

70. See H inton v. K entucky S tate  Bd. of Educ., No. 8B314, alip op. nt 1 (Franklin
County, Ky., Cir. Ct. Oct. 4, 1978), aff'd  in part, rev’d  in part sub nom. Kentucky S tate Bd.
for lilem. & Secondary Educ. v. Rudasill, 589 S.W.2d 877 (Ky. 1979), ccrt. denied, 48
U.S.I..W. 3781 (U.S. Mny 13, 1980).

71. Id.
72. Bird, supra note 35, nt 193 n.311.
73. Kentucky S tate  Bd. for Elcm. & Secondary Kduc. v. Rudasill, 689 S.W,2d 877 (Ky. 

1979), cert, denied, 48 U.S.L.W. 3731 (U.S. Mny 13, 1980).
74. Pierce v. Socicly of Sisters, 268 U.S. 510, 535 (1925) (‘'[TJhoso who nurture [the 

child) and direct his destiny have the right, coupled with the high duty, to  rccognizo and 
prepare him for additional obligations."); Meyer v. Nebraska, 262 U.S. 390, 399 (1923) (‘‘(l)t 
is the natural duty of the parent to  give his children education suitable to their station in 
life . . , . " )  See generally  Noto, One S ta te 's  Struggle w ith  Wisconsin v. Yoder: The Kansan 
Compulsory School A ttendance S ta tu te  and the Free Exercise of Religion, 17 Wasiiduhn 
L.J. 574 (1978).

75. T hat state compulsory attendance laws are not compulsory "education" laws 
should be noted. The ter.ni "compulsory education law" is a misnomer, and the courts use 
the term loosely. No school is required to educate. Schools uro required only to  make on
education in hnsic subjects available to ull students

76. 321 U.S. 158, 1C6 (1944).
77. Sec, e.g., Commonwealth v. Boy, 166 I’a. Super. Ct. 136, 141, 70 A.2d 693, 695

(1950).
78. 98 U.S. 145 (1878) (upholding federal conviction of Mormon for polygamy); see, 

e.g., Stnte v. Garber, 197 Kan. 567, 419 P.2d 896 (1966), cert, denied, 389 U.S. 51 (1967);

abandoned.7"
Y o d e r  erad 
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Y o d e r  eradicated much of the prior decisional law in this area. The 

Court found that if a compulsory attendance law interferes with the prac­
tice of a legitimate religious belief, definitional balancing will be used to  
determine if the state interest is compelling, as is necessary to overcome 
the first am endm ent infringement.80 The court may not sim ply use ad hoc 
balancing of the state’s interest against the constitutionally guaranteed 
first am endm ent right.81 in  establishing its compelling state interest, the 
state m ust show that harm to the physical or mental health of children or 
detrim ent to society would result if  children are exem pt under the partic­
ular statute.81 Although the Supreme Court tacitly recognized, for the 
first time, the validity o f general compulsory school attendance statutes 
for the first eight grades, the Court’s decision in Y o d e r  also reflects a deep 
deference to individual religious exercise.

Surprisingly, little specific judicial treatment has been afforded to 
compulsory attendance laws. Statutes describing age requirements and

Commonwealth v. Renfrew, 332 Muss. 492, 494, 1:26 N.E.2d 109, 111 (1955); Stnte v. Supe­
rior Court, 55 (Vasil. 2d 177, 185, 346 P.2d 999, 1004 (1959).

79. “T he Suprem e Court has abandoned the secular regulation rule tha t sustained 
general regulations dealing w ith non-religious m atters regardless of their contrarity to reli­
gious tenets or burdens on religious exercise." Nolo, Freedom o f Religion and Science In ­
struction in Public Schools, 87 Yale L .J. 515, 5311 (1978) (citing sources). The rule effec­
tively was rejected in W est Virginia Board of Education v. Barnette, 319 U.S. 624 (1943), 
where the compulsory flag pledge and salute, which appeared not to  be a religious exercise 
nnd applied uniformly to nil students, was found unconstitutional. Tn so ruling the Court 
reversed its earlier decision in Minersville School D istrict v. GobitL.;" olO'U.S. 686 (1940), 
which hud sustained n similar requirem ent ns n secular regulation. Sec also Gnlnntor, Reli­
gious Freedoms in the U nited States: A Turning Point?, 1966 Wis. I,. Rev. 217, 231-55.

80. 406 U.S. nt. 214. For nil excellent discussion of this compelling state interest test, 
see Note, Freedom o f Religion and Science Instruction in Public Schools, 87 Y a le  I,..). 515, 
539-42 (1978). T his com m entator writes:

Although courts have employed many approaches to accommodate these con­
flicting interests, it is no t sufficient for the government merely to show u "rea­
sonable relation" between the challenged program nnd n valid sla te  concern. Nor 
is it ndequate for a court simply to  balance the free exercise right against, the 
governm ental interest. Free exercise cases generally require a compelling state 
in terest to override an individual’s First Amendment claim.Id. nt 639.

81. "An ad hoc balancing test reduces a constitutional guarantee to a mere weight oil 
the scales nnd requires judicial assessment of legislative m atters and individual im ponder­
ables." Note, Freedom o f Religion and Science Instruction in Public Schools, 87 Yale L.J. 
515, 539 n.116 (1978). Ad hoc balancing has been soundly criticized. E.g., DuVnl, Free Com­
munications of Ideas and  the Quest far Truth: Toward a Tclcological Approach to First 
Am endm ent A djudication, 41 Geo. Wash. L. R ev. 161, 172-78 (1972); Frantz, The First 
A m endm ent in the Balance, 71 Yale L.J. 1424, 1441-45 (1962); N immer, The Right to 
Speab from  Tim es to Time: First Am endm ent Theory A pplied to Libel and M isapplied to 
Privacy, 56 Cal. L. R ev. 935, 939-41 (1968). Sec also United S tates v. Robel, 389 U.S. 258, 
268 n.20 (1967) (“ |I t  is] inappropriate for this C ourt to label one [interest] ns being more 
im portant or more substantial than the other."); T . E merson, T iie  System of Fiikkuom of 
Exfkkssion 718 (1970) (“ In the hands of most judges the balancing test comes to he nothing 
more than a way of rationalizing preformed conclusions.")

82. See  406 U.S. nt 230.
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what actually constitutes a “school” vary considerably from state to 
state.83 A state’s interest in the enforcement of a particular statute is not 
absolute, and a sincere claim of religious infringement must also be 
considered.84

Y o d e r  recognized some state interest, but not a compelling interest, 
in compulsory education; furthermore, it exempted a burdened religious 
group from many requirements. The state courts have viewed Y o d e r  as 
most significant for its constitutional doctrine on parental rights and reli­
gious liberty. In L a B a r g e ,88 a unanimous Vermont Supreme Court held 
for the parents in a truancy action under the state compulsory attendance 
statute, stating: “As recently as W i s c o n s i n  u .  Y o d e r  .  .  . that court has 
also stated that compulsory school attendance, even in an equivalency ba­
sis, must yield to First Amendment concerns.”88 In a similar case, a unan­
imous Ohio Supreme Court in S t a t e  u .  W h i s n e i * 1  held! that parents were 
not subject to truancy violations under the compulsory attendance stat­
ute where the private religious school did not meet “in:!nimum standards” 
relative to the operation of nil schools (including nonpublic schools).88 
The court stated: “ [A]s required by W i s c o n s i n  v .  Y o d e r  . . .  we must 
also determine whether ‘[a] regulation neutral on its face may, in its ap­
plication, nonetheless offend the constitutional requirement of govern­
ment neutrality . . . [because] it unduly burdens tire free exercise of 
religion.’ ’’8“

Religious schools which do not object to compulsory attendance itself 
nonetheless might find themselves in violation of other state-mandated  
requirements, such ns licensing and textbook approval, thus fail to 
constitute a “school" as required by the compulsory attendance law.

e .  M a n d a t o r y  t e s t i n g .  Perhaps the newest area of concern about 
regulation of the private religious schools has been the mandatory testing 
of children. This testing has fallen under the general category of “stan­
dardized” testing. The stnte uses these tests in evaluating the quality of 
education in the schools nnd the abilities of individual students. Christian 
schools have genernlly been willing to submit their “product." voluntarily 
to reasonable evaluation by the stnte through such achievement testing.88

Many religious schools in North Carolina nnd elsewhere, however, 
have grounds to object to much testing. The stnte may have a compelling 
interest in ensuring that rending, writing, and arithmetic are taught efl’ec-

83. The court3 should compare the different requirements of various slate sta tu tes to 
determine if the interest being ndvnnced under the particular statu te is compelling.

8'J. See note -10 supra nnd accompanying text.
85. 131 Vt, 276, 357 A.2d 121 (1976).’
86. Id. n t  , 367 A.2d a t  124.
87. 47 Ohio St. 2d 181, 351 N.E.2d 750 (1976).
68. Id. a t 351 N.E.2d a t 704.
89. Id.
90. Sec  Hinton v. Kentucky S tate lid. of Educ., No. 88314, slip op. nt 2 (Franklin 

County, Ky., Cir. Ct, Oct. 4, 1978), afj'd in part, rcu'd in part sul> nnrn. Kentucky S tate Fid. 
for Elenr. & Secondary Educ. v. Rudasill, 689 S.\V.2d 877 (Ky. 1979), cert, denied, 48 
U.S.LAV. 3731 (U.S. Mny 13, 1980).
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tively, but the state arguably has no compelling interest in testing beyond 
that basic level01 or in requiring use of any particular test. Just as tests 
can be used to inculcate religious views so that funding might violate the 
establishm ent clause, state tests might subvert religious views or penalize 
those holding beliefs whicn conflict with prevailing beliefs. Moreover, if 
two recognized tests satisfy any state interest and one is religiously objec­
tionable, the least-burdensome-means requirement mandates that reli­
gious schools be allowed to choose the unobjectionable test rather than 
being arbitrarily required to use an objectionable test.

f .  F i r e ,  h e a l t h ,  a n d  s a f e t y  r e g u l a t i o n s .  T he state has a compelling 
interest in ensuring the safety of church schools, like other buildings, 
from fire and epidemic disease. This interest justifies safety and immuni­
zation requirements comparable to those of other public buildings. On the 
other hand, it does not justify regulations more strict than those of busi­
nesses, amusement locations, and other public buildings.

T he private religious schools generally have been willing to submit 
their schools to reasonable fire, health, and safety regulations.”  They feel 
these laws do not foster an ideological view.05 The state has a compelling 
interest in these requirements04 as long as the requirements are not un­
reasonably demanding but are the least burdensome means of ensuring 
safety. Unreasonable requirements that demand expensive alterations not 
essential to safety, however, burden free religious exercise through 
church-operated schools, just ns they would if applied to other church 
ministries. ~

Health and safely laws generally have been understood to refer to 
sanitation and safety requirements, ensuring a healthy learning environ­
ment. There has been a tendency nationwide to include sex education, 
pregnancy avoidance, venereal disease protection, nnd other “personal” 
health aids under the general heading of “health law.”00

01. Sec  note 40 supra.
92. T he private Christina schools were willing to subm it to regulation in Hinton, 

Whisner, and l.altarge. Tho schools in Columbus Christian Academy were not willing to 
subm it to nil "health" laws, contending thn t to do so would bo writing tho Stnte a "blank 
check" for its future, use in this area.

93. See, e.g., H inton v. Kentucky S tate Bd. of Educ., No. 88314, slip op. nt 2 (Franklin 
County, Ky., Cir. Ct. Oct. 4, 1978), nfl'd in part, reu'd in part sub num. Kentucky Stnto 13d. 
for Klein. & Secondary Educ. v. Rudasill, 589 S.W.2d 877 (Ky. 1979), cert, denied, 48 
U.S.L.W. 3731 (U.S. Mny 13, 1980).

94. See id. slip op. nt 2 ("overriding interest in maintaining reasonable health, fire nnd 
snfcty standards for nil schools"). ,5’cc also Jacobson v. Massachusetts, 197 U.S. 11, 27 
(1905); Weidenfcllur v. Kidulis.. 380 F. Supp. 445, 450 & n.8 (K.D. Win. 1974) (compelling 
stnte interest in requiring immunization in public schools).

95 . Sec, e.g., N.C. G k n . S t a t .  § 14313-422 (Cum. Supp, 1979). Tho enabling legislation, 
entitled "A Child H ealth Finn for Raising n New Generation," suites: "Fam ily planning 
services, including pregnancy testing, sex education, nnd contraceptives, should be available 
to  all sexually active persons regardless of age." This includes assistance with abortion. The 
Act has received widespread criticism from Christian school leaders nnd educators. See, e.g., 
The National Educator, Aug. 1 979 , at 13. See also Statu v. Whisner, 47  Oldo St. 2d 181 , „ ,  
351 N.E.2d 750, 7 0 3  (1 9 7 6 ) . Concerning the Ohio health provision, the court stated:

We share the concern of appellants thnt the philosophy espoused especially in
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Many religious schools have refused to submit to these types of regu­
lations, due to their ideological content.*9 The Supreme Court in W o l m a n  
u .  W a l t e r 97 gave limited approval to state funding of health services in 
the area of diagnostic speech, hearing, and psychological se r v ic e s ,w h e re  
there is no risk of forcing objectionable ideological views on religious stu ­
dents,0* but did not require that religious schools accept these services.

g .  M a n d a t o r y  p a r t i c i p a t i o n  i n  c o m m u n i t y  p r o g r a m s .  The Ohio Su­
preme Court has held that state regulation that requires a private reli­
gious school to cooperate with elem ents of the community infringes upon 
the free-exercise rights of parents, children, and church leaders of reli­
gious schools.100 Christian educators have objected to this form of regula­
tion in that it violates a basic tenet of their faith that Christians “be not 
conformed to this world.”101 It is for this very purpose that many parents 
send their children to private church schools.103 The fact that some reli­
gious schools participate with the community programs on a limited vol­
untary basis is not a factor to be considered in deciding whether such a 
mandatory regulation burdens another religious group.

2 .  T h e  e s t a b l i s h m e n t  c l a u s e  o f  t h e  f i r s t  a m e n d m e n t
Private religious schools are protected from intrusive or hostile stale

EDb-101-03(B), relating to the teaching of . . . health, mny he interpreted an 
promoting “secular humanism ," nnd, ns such, may unconstitutionally h" applied 
to  these appellants to  "unduly burden the free exercise of religion," bo fjid  that 
section of the publication be interpreted ns part of the "minimum standards."

Id. a t _ , 3ul N.E.2<1 nt 7C7. Section EDb-401 -03(U) reads:
The health of the child is perhaps the greatest single factor in the development 
of a well-rounded personality. No individual is adequately prepared for effective 
living unless he has a well-functioning body nnd can inako reasonably successful 
adjustm ents to his many problems. Both are essential for facilitating learning, 
promoting personal efficiency, and developing successful social nnd family living.
For these reasons health education is considered an integral part of the total 
education program. Its place in the curriculum 'incomes increasingly im portant 
as autom ation, population growth, changing moral standards nnd values, m ount­
ing pressures, nnd other changes in our society create new or intensify existing 
health problems.

Id. at _ , 351 N.Ii.2d a t 702. . . .
90. Sec S tate v, W hisner, 47 Ohio St. 2d 1R1,__ , 351 N.E.2d 750, 707 (1970). See also

Brief for Defendant at 40, S tate v. Columbus Christian Academy, No. 78-GVS-107B (Wnke 
County, N.C., Super. Ct. Sept. 5, 1978), noted in 47 U.S.L.W. 2212 (Oct. 3, 1978).

97. 433 U.S. 229, 244 (1977).
98. The private church schools asserted thn t communication between tho psychologi­

cal diagnostician and the pupil will provide an impermissible opportunity for the intrusion 
of religious influence. 433 U.S. at 241-42. T he  Court disagreed. While addressing the issues 
of diagnostic speech and hearing services, the Court paid only lip-service to the adm inistra­
tion of psychological services to private nchool students. Id. at 242-44. Tim risk of fostering 
ideological views would undoubtedly bn greater under such services, and the C-mrl'n deci­
sion appears inconsistent with its rationale.

99. Id. at 244.
109. S tale v. W hisner, 47 Ohio St. 2a 181, _ , 351 N,E.2d 750, 7G7 (197(1).
101. See id.
102. T. Sm ith , C ii iu s t ia n  But c a t io n  33 (1977).
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regulation under the establishment clause of the first amendment.103 The  
essential requirement of the establishment clause is neutrality of govern­
ment toward religion.104 T his clause prohibits government hostility105 and 
government aid109 to churches and religious schools. Entanglement of

103. For an excellent analysis of the establishment clnuse with respect to  public nnd 
private schools, see Bird, supra  note 35.

10 t. Epperson v. Arkansas, 393 U.S. 97, 104 (1963); accord, McDaniel v. Paty, 435 
U.S. 618, 629 (1978) (plurality opinion) (command of the establishment clause is “neu tral­
ity”); Rnemer v. Board of Pub. Works, 426 U.S. 736, 747 (1976) (“Neutrality is w hat i3 
required. The Stnte m ust . . . neither advance nor impede religious activity."); G illette v. 
U nited States, 401 U.S. 437, 449 (1971) ("(T]he central purpose of the Establishment Clause 
[is] ensuring governmental neutrality in m atters of religion."); Zoruch v. Clauson, 343 U.S. 
306, 314 (1952) ("[T]hc government m ust be neutral when it comes to competition between 
sects."); Everson v. Board of Educ., 330 U.S. 1, 18 (1947) (“ [The] First Amendment requires 
the stn te to he neutral in its relations with groups of religious believera nnd non-believers.") 
See, c.p., \V. K a tz , R p .lig io n  and Am k rican C o n s t itu t io n s  9, 12 (1964) (“ |T ]he iinpnct of 
the First Amendment on religion i3 best understood in terms not of church-atate separation 
but of government neutrality . . . ."). See also Americans United for Separation of Church 
& Stnte v. Blanton, 433 F. Supp. 97, 100 (M.D. Tcnn.) ("total separation between church 
nnd stnte is not necessnry" nnd “neutrality is what is required"), nff'd, 434 U.S. 803 (1977). 
Bird has st ‘ed:

T he fi ners of the Constitution did no t intend the establishment clause to re ­
quire nn “absolute wall of separation between church and state." Indeed, the 
eighteenth century meaning of the phrase differed Bignificnutly from its tw enti­
eth century connotations, nnd the early proponents of.nn absolute wall of sepa­
ration were Jefferson who wns not nt the Constitutions' Convention nnd 
Madison who did not author the establishment clause nnd v,,7b uid not mention 
the concept nt the Convention. Tho Supreme Court lies repeatedly recognized 
tha t tho establishment clause and its decisions "do not call for total separation 
of church and sta te" nnd tha t tho necessary pnrtinl separation “far from being n 
‘wall,' is a blurred, indistinct, and variahlo barrier. . . . ” The establishment 
cluusc requires no t absolute separation hu t neutrality.

Butt), supra noto 35, nt 139-40.
105. Abington School Dist. v. Schempp, 374 U.S. 203, 225 (1903) ("affirmatively op- 

> osing or showing hostility to [theistic] religion" would prefer noutheists over thcists); ac­
cord, McDaniel v. 1’aly, 435 U.S. 618, 636 (1978) (Brennan, J., concurring) (“ [TJhe exclusion 
manifests patent hostility toward . . . religion . . . and, in sum, has a primary effect which 
inhibits religion" in violation of tho establishment clause.); /orach v. Clnmon, 343 U.S. 306, 
314 (1952) ("[C|nllous indifference to religious groups [would he] preferring those who be­
lieve in no religion' over those who do believe."); McCollum v. Board of Educ., 333 U.S. 203, 
211-12 (1948) ("|G]ovcrnmentol hostility to religion or religious teachings [would] be nt war 
with . . . the free exercise of religion."); Everson v. Board of Educ., 330 U.S. 1, 18 (1947) 
(government must no t he the "advoroary" of religion or "handicap" religions any more than 
it favors them); United Stntes v. Drnuigan, 299 F. Supp. 225, 231 (S.D.N.Y. 1969) ("The 
injunction of neutrality docs not require hostility toward religion.") In Gnines v. Anderson, 
421 F. Supp. 337 (D. Mass. 1970), the court upheld a public school requirement for a m inute 
of silence for meditation or prayer nt the beginning of cnch school day, nn accommodation 
for free religious exercise and free ethical belief. The court noted, "The requirements of tho 
F irst Amendment do not implicate hostility to religion or indifference toward religious 
groups." Id. a t 443. If the establishm ent clause is to be read to prohibit not just creation of 
an official s ta te  church but advancement of any particular religion or religion generally, then 
th a t clause m ust he read to prohibit opposite u or hostility toward nny particular religion or 
religion generally. Bird, supra note 35, a t 18b.

106. Lemon v. K urt/m an, 403 U.S. 602, 621 (1971) ("Tho government cash grants . . . 
provide no basis for predicting th a t comprehensive measures of surveillance nnd controls
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church and state can result from intrusive regulation of religious institu­
tions just as it can result from intrusive aid.107

The historical intent behind the establishm ent clause was to require 
governmental neutrality towards religion,108 not absolute separation be­
tween church and state. The framers of the American Constitution  
wanted to prohibit the creation of a national church.108 Ironically, in per­
ceiving this clause as requiring an “absolute wall of separation,” the 
courts have allowed government programs that are not neutral ip effect 
and are therefore violative of the first am endm ent.110

The Supreme Court has applied several different tests in determining 
whether the establishm ent clause has been violated.111 T he traditional 
test used by the Court has been to determine if  the state action has a 
primary effect of advancement or opposition to religion, a predominant 
secular purpose of aid or hostility to religion, or excessive state entangle­
ment with religion.113 A proper test for construction o f the establishm ent 
clause, in light of its historical intent, would be the substantial-neutrality 
test.118

Intrusive regulation of religious schools constitutes state hostility to­
ward religion. As commentator Bird has noted,

Intrusive stnte regulations of religious schools, through nn accreditation 
requirement, textbook upproval requirements, teache" certification re­
quirements, minimum curriculum standards beyond very basic subjects, 
intrusive periodic reports beyond essential information, or minimum fn-

will not follow.") ^
107. See id. nt 020; Surinncli v. PcH(|uern do Cus(|ucts, 001 F.Jd 78, 70 (1st Cir. 1070) 

(government intrusion "upon decisions of religious authorities ns to how much money 
should he expended and how funds should host he allotted to serve tho religious goals of the 
school" is n "relationship pregnant with dangers of excessive government direction of church 
schools nnd hence of churches.")

108. See  note 1011 supra.
109. Hird, supra  note 35, nt 127-28 (citing sources). "Thu prohibition ngninst congres­

sional 'establishm ent' of religion referred to  creation of n national church or financial and 
legal preference for one ecclesiastical institution over other churches, lienee M adison's ini­
tial proposal in the House of Representatives provided ‘nor shall nny religion he estab­
lished,' and the first provision adopted in the Senate prohibited nny 'law establishing nvti- 
cles of faith  or u mode of worship’ . . . .") Id. See also T . Cooi.r.v, T im  G e n e ra l I ' iu n c i i ’LK 1 
or C o n s t i tu t io n a l Law  224 (3d cd. 1898) (establishm ent of religion means the setting up or 
recognition of n sta te  church or conferring upon one church r.peciul favors nnd ndvantnges 
which are denied to others); Kruse, The Historical Moaning and  Judicial Construction of 
the Establishment Clause of the First Am endm ent, 2 W am iuu iin  L.J (i5, 85-87 (19l>2); 1 
Annai.s ok C o n rrk b s  730-31 (Gales & Seaton ods. 1789), quo ted  in li. C o rw in , C o n s t i tu ­
t io n a l L im ita t io n s  101 (1898).

110. For n discussion of how the establishm ent clause hns been abridged by unneutral 
governmental programs, see Bird, supra note 35, nt 174-204.

111. See, e.g., VVnlz v. Tax Comin’n, 397 U.S. 884, G69 (1979) (benevolent neutrality); 
Abington School Dist. v. Schompp, 37-1 U.S. 203, 222 (1983) (strict neutrality); Znrnch v. 
Clnuson, 343 U.S. 308, 315 (1952) (accommodation); Everson v. lloard c f Educ., 330 U.S. 1, 
15-16 (1947) (absolute separation of church nnd state).

112. Lemon v. K urt/m an, 403 U.S. 802, 812-13 (1971).
113. For nn excellent discussion of tho establishm ent clause and the auhstnntinl-ncu- 

trolily test, see generally Bird, supra note 35.
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cility requirements beyond essential safety and i.ealtn standards, pro­
duce hostility toward those religions relative to secular and ucrdheistic 
religions and create hostility toward those religious schools relative to 
secular private or public schools, just as similar intrusive regulation of 
church worship or of Sunday schools would produce hostility toward 
those religions and ministries. Such hostility is a form of unneutrality 
of the state toward religious schools or toward religions tha t abridges 
the establishment clause."4

i
Several court decisions overturning regulation of religious schools 

have rested on the establishm ent clause as well as the free-exercise clause. 
Such burdensome requirements as textbook approval, state accreditation 
and teacher certification imposed on religious schools were found to vio­
late the establishm ent clause in H i n t o n  u .  K e n t u c k y  S t n t e  B o a r d  o f  E d u  ­
c a t i o n . , m  In S u r i n a c h  v .  P e s q u e r a  d e  B u s q u e t s , " 6  the First Circuit Court 
of Appeals recently held that government demands for the financial data 
of private religious schools both burden the free-exercise clause and con­
stitute an impermissible entanglement of the affairs of church and 
state."7 In holding the particular regulation offensive to the constitu­
tional requirement of government neutrality, the court noted that the 
government’s power to “regulate, fix, control, freeze and review the 
[church] schools’ prices is a continuing surveillance leading to an imper­
missible degree o f entanglement.”"" T he National Labor Relations 
Board’s assertion of jurisdiction over religious schools was held by the 
Supreme Court to pose a high likelihood of violation o f the establishment 
clause and the free (ercise clause in H L R B  v .  C a t h r ' ^ r  B i s h o p . " 0  In ad­
dition, tho Ohio Supreme Court in S t a t e  v .  W h i s n e r 1 - 0  noted that the 
“philosophy espoused [in the state’s minimum standards] relating to the 
teaching of . . . social studies and health, mny be interpreted ns promot­
ing ‘secular humanism’ ” and thereby establishing religion."1

114. Hird, supra  note 35, n t 198-97 (footnotes omitted).
ITJho education of children is the prerogative not of the stnte but of the parents 
or church members. . . . [Allowing the state to dictate the standards nnd pro­
cedures of C hristian education jeopardizes tho ubility of parents and of church 
members to carry ou t their responsibility to God for the education of their chil­
dren. T he subjection of the Christian school to the control of tho atnte . . .  is, in 
efTcct, the subjection of the Christian homes nnd churches to secular dom ina­
tion. . . . (S]uculnr control (even thnt which may appear benign) is incompatible 
with the aims of a spiritual ministry.

Id.-, see P h ilo s o p h y  C omm itte e , Boh Jones U n iv ., T i ie  C h r is t ia n  P h ilo so p h y  op E d u ca tio n  
5 (1978).

115. No. 88314, slip op. a t 3 (Franklin County, Ky., Cir. Ct. Oct. 4,1978), ajj'd in part, 
rev’d in part sub nom. Kentucky Stnte lid . for Elem. & Secondary Educ. v. Iludusill, 589 
S.\V.2d 877 (Ky. 1979), cert, denied, 48 U.S.L.iV. 3731 (U.S. May 13, 1980).

118. 601 F.2d 73 (1st Cir. 1979).
117. Id. n t 79.
118. Id. a t  78.
119. 440 U.S. 490 (1979).
120. 47 Ohio St. 2d 181, 351 N.E.2d 750 (1978).
121. Id. n t 351 N.E.2d nt 767 (dictum). An expert witness, I)r. Donald A. Erickson, 

Professor of Education a t the University of Chicago, testified th a t "the  standards are not
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neutral in tlmi n philosophy o f ‘secular humanism ' is espoused therein." Id. nt 351 N.E.2d 
nt 757. See also A. Cuovkh , O h io 's  T ro ja n  Horse: 56-69 (1977) (tho Ohio minimum stan ­
dards reflected secular hum anist belief).

122. Sec, c iVolinnn v. W alter, 433 U.S. 229, 240 (1977) (state funding of nonpublic 
sectarian schools for diagnostic, therapeutic, remedial, nnd guidance services is permissible, 
but funding far instructional material nnd equipm ent involves excessive entanglement); 
Meek v. P ittenger, 421 U.S. 349 (1972) (state stntute providing "nuxilliary services" nnd 
loans of textbooks to children enroll*-'* ’ nonpublic schools violated establishm ent clause); 
Committee for Pub. Educ. & R*1’ . v. Levitt, 461 F. Supp. 1123 (S.U.N.Y. 1978)
(stnte plan to reimburse sior 3 > * oenses in testing mid examining students
and maintaining certain re

123. Levitt v. Coinr . W-
124. Id. nt 480 .
125. 100 S. C t. N O  (1 9 8 0 ).
126. Id. r .t 848 .
127. Id. nt 847 .
128 . Sec N .C . Coiist. art. 1, §
129 . Id.
130. 589  S.W.2d 877  (1 9 7 9 ) , ccrt. denied, <8 U.S.L.W. 3731 (U.S. May 13 , 1980 ).

'•fehtfav ’ v" establishment clause).
V \  t . ' v i  & Religious Liberty, 413 U.S. 472 (1973).

13.
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In the area of mandatory testing, however, funding has been a legiti­
mate concern to the courts."3 A statute may not authorize state reim­
bursement to a private religious school for the administration of such 
tests without ensuring that such funding goes only towards secular ser- 
V’ces."3 Where tests are prepared by the religious school, funding for the 
tests is not allowed."4 In C o m m i t t e e  f o r  P u b l i c  E d u c a t i o n  &  R e l i g i o u s  
L i b e r t y  v .  R e g a n 145 the Supreme Court recently held that where the state 
can ensure that only actual costs incurred by the private religious school 
in complying with state-m andated testing and reporting requirements are 
being reimbursed, such payment does not contravene the establishm ent 
clause."8 While the New York statutory scheme in R e g a n  provided for 
direct cash payment, the tests were prepared by the state, and the school 
had no control over the contents of the test." 7

B .  S t a t e  L a m
I .  T h e  f r e e d o m  o f  c o n s c i e n c e  p r o v i s i o n  o f  t h e  N o r t h  
C a r o l i n a  C o n s t i t u t i o n
State regulation of private religious schools is unconstitutional under 

state law if it abridges the right of conscience of parents, students, or 
churches."8 Article I, section 13 of the Constitution c f  North Carolina 
provides, “All persons have a natural nnd inalienable right to worship Al­
mighty God according to the desires of their own consciences, and no 
human authority shall, in any case wha ver control or ir^-rfere with the 
right of conscience.”1311

The righl-of-conscience protection of a stnte constitution may impose 
an even greater limitation on the state's authority to regulate private reli­
gious schools than does the first amendment to the federal Constitution. 
The court in K e n t u c k y  S t a t e  B o a r d  f o r  E l e m e n t a r y  &  S e c o n d a r y  E d u c a ­
t i o n  u .  R u d a s i l l , ' 3 0  in striking down a comprehensive regulatory scheme
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imposed on a Christian school, recognized that a similar freedom-of-con- 
scienc? provision under that state’3 constitution was "more restrictive of 
the power of the state to regulate private and parochial schools than is 
the first amendment to the federal constitution as it has beer applied to 
the states.”131 The Kentucky constitutional provision referred directly to 
“ [sending a] child to any school to which [a parent] may be conscien­
tiously opposed.”133 While the North Carolina provision makes no direct 
reference to schools, this distinction may be of no consequence. Christian 
schools, for example, are so pervasively religious that no difference in ap­
plication should be possible.133 Furthermore, the North Carolina Consti­
tution’s clause protecting the right of conscience is expressly incorporated 
into the state’s new statute dealing with the private religious schools.131 
The apparent legislative intent was to protect, among other things, the 
right o f conscience of parents who send their children to church schools, 
of children who go to church schools, and of churches and religious 
schools.

Intrusive state regulations interfere with the right of conscience in 
several different ways. A state regulation that requires text” tl material 
that ofTends beliefs and attitudes of children and teachers interferes with 
constitutionally protected rights o f conscience.135 A textbook approval re­
quirement that results in the teaching of material which is conscien­
tiously objectionable interferes with the religious liberty of students, par­
ents, and churches. Ir. R u d a s i l l  the Kentucky Supreme Court struck 
down that state’s textbook-npproval requirement under the state consti­
tution’s l'reedom-of-conscience provision.1,10 The court noted:

T he textual materials used in the public schools are nt the very henrt of 
the conscientious opposition to those schools. To say thnt one may not 
be compelled to send a child to a public school hut tha t the stnte mny 
determine the basic texts to bo used in the privnte or parochial schools 
is but to require tha t the snme hny bo fed in the field as is fed in the

131. Id. nt 879 n.3.
132. See Ky. C on s t. § 5.

R ight of reliKious freedom .—No preference shall ever be given by law | () nny 
religious sect, society or denomination; nor to  nny particular creed, modi .if war­
ship or sy s te m o f ecclesiastical polity; nor shall any person lie compel ted to a t­
tend any place of worship, to contribute to tho erection or maintenance of any 
such place, or to tho anlnry or support of nny minister or religion; nor shall any 
m an be compelled to send his child to any school to which he m ny he conscien­
tiously opposed; nnd tlui civil rights, privileges or capacities of no person shall 
be. taken away, or in anywise diminished or enlarged, on account of his belief or 
disbelief of nny religious tenet, dogma or teaching. No human nuthority shall, in 
nny case whatever, control or interfere with tho rights of conscience.

Id. ( anphasis added).
133. See notes 198-201 infra  nnd accompanying text.
134. See note 14 supra.
135. Kentucky Stnte Bd. lor Klein. & Secondary Educ. v. ltudusill, 58!) S.\V.2d 877 

(1970), cert, denied, 48 U.S.L.W. 3731 (U.S. May 13, 1980).
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The States’ power to require that a teacher in a private religious 
school obtain a state certificate is also limited under section 13 of article I 
in North Carolina’s Constitution. A teacher instills values and character 
into the students he or she teaches. A state certificate may require the 
elimination of teachers who, according to the beliefs of the particular reli­
gious sect, have the primary qualification of theological orthodoxy nnd 
require instead instruction by teachers who do not possess the desired 
theological qualifications. Many parents who are conscientiously opposed 
to the teaching of secular humanistic doctrine and values in public 
schools send their children to private religious schools in the belief that 
their children will receive in private schools proper educational and reli­
gious training. Any direct interference with the substance of this training 
violates their right of conscience, as well as that of students and churches. 
The court in R u d a s i l l  found that the State had reached too far under the 
state constitution’s freedom-of-conscience provision, holding that teacher 
certification interfered with the parents’ right of conscience.138

' o t h e r  m e a n s ”  p r o v i s i o n  o f  t h e  N o r t h  C a r o l i n a  C o n s t i t u t i o n
TJ e North Carolina Constitution expressly recognizes the right of 

parents to have their children educated in a nonpublic school when it 
states in article IX: "The General Assembly shall provide that every child 
of appropriate age and of sufficient mental and physical ability shall at­
tend the public schools, u n l e s s  e d u c a t e d  b y  o t h e r  means.”13*

Article IX calls for the creation of a uniform system of public 
schools110 under the supervision and regulatory authority of the Stnte 
Board of Education nnd the Superintendent of Public Instruction.111 This 
constitutional nuthority to make regulations is limited to the public 
schools.113 No mention is made of providing for a system of private

137.
138.
139.
140.
141.
142.

Id.
Id.
N.C. Const, nr*.. IX , $ 3 (emphasis added).
Id. § 2.
Id. 8 4. -----
S tale v. Willinma, 253 N.C. 337, 340-41, 117 S.Ii.2d 444, 447 (1969). T he Williams 

court Btntod: (
The Constitution of North Carolina provides tha t "achools and means of educa­
tion shall forever he encouraged." Art. IX, S .l. Further, tho S tate Hoard of Edu­
cation shall have the power and duty "generally to supervise and administer tho 
free public school system of tho S tale and make all needful nib .d regulations 
in relation thereto." Art. IX, S.9. Tho constitutional nul , of the S tate 
Honrd of Education to make regulations for and supervise nnd administer 
schools is confined to public schools and activities substantially affecting public 
schools ami the public school system. It may have and exert only such nuthority 
in the supervision nnd control of private schools nnd their agents and represent­
atives ns is conferred by the General Assembly in the proper exercise of the 
police power of the state.

Id.
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schools.14' The state constitution does not declare any state interest ir. 
private schools, but leaves the right to establish or attend private schools 
as one of the “rights retained by the people.’’144 The State is limited  
under its general police power to the imposition of reasonable regulations 
on private schools in areas of public health and safety.145 The court in 
S t a t e  v .  W i l l i a m s  established the following rule:

[T ]h e  s ta te  h as a  lim ited  rig h t, u n d e r th e  po lice  pow er, to  reg u la te  p r i ­
v a te  schools nnd  th e ir  ag en ts  nnd  so lic ito rs , p rov ided : (1) th e re  is a  
m a n ife s t p re s e n t need  w hich affects th e  h e a lth , m orals, o r  sa fe ty  o f  th e  
p u b lic  genera lly , (2) th e  reg u la tions a re  n o t a rb itra ry , d isc rim in a to ry , 
op p ressiv e  or o therw ise  unreasonab le , a n d  (3) a d e q u a te  leg isla tive  s t a n ­
d a rd s  a re  e s tab lish ed .14*

The court must view every statute in light of constitutional intent.147 
The North Carolina Constitution contains numerous provisions relating 
to religious liberty and education, evincing a commitment to both free­
dom of conscience14* and universal compulsory education.145 The State is 
thus limited by state, as well ns federal, constitutional safeguards when it 
seeks to impose a minimuin-requirement scheme on private religious 
schools.

III. A na l y sis

Article 32A of the North Carolina General Statutes, dealing with pri­
vate religious schools, manifests a recognition of the federal nnd North 
Carolina constitutional provisions nnd of prior case law safeguarding reli-

143. Section 5 in article IX of tho North Carolina Constitution does not mention icgu-
li.tion of private achools. Section 5 provides:

Powers and duties of Hoard. The Stnte Bonn! o f !education ahull supervise nnd 
adm inister tho free public school system nnd the educational funds provided for 
its support, except the funds mentioned in Section 7 of this Article, nnd ahnll 
ninku nil needed rules nnd regulations in relation thereto, subject to laws enacted 
by tho General Assembly.

N.C, Cons t, n r l. IX, § 5 (einplmbis ndded).
144. Article I, section IS of the North Carolina Constitution provides: ‘Education. 

Tho people have a right to the privilege of educntion, and it is the duty of the Stnte to guard 
nnd m aintain that right," N.C. C o n s t ,  art. I, § 1ft. Section 13 of article I further provides: 
"O ther rifihts of the people. The enumeration of rights in this article shall not he construed 
to ininnir or deny others retained by the people." Id. § 13.

145. Stnte v. Williams, 353 N.C. 337, 117 S.H.2d 444 (I960) (legislature may regulate
private schools u n d .. the police power, hu t tho "regulation must not be arbitrary, nnd must 
bo limited to tho preservation of the public safety, the public health, or the public morals"); 
c/. Columbia T rust Co. v. Lincoln InsL, 138 Ky. 804, 129 S.W. 113, lift (1910) ("(U)nless
it can be shown that tho establishment of |n  private industrial school) is in some way inim i­
cal to the public safety, tho public health, or tho public morals, the act which forbids its 
operation {must be declared invalid).")

14G. 253 N.C. nt 345, 117 S H.2d at 450.
147. Stnte v. Kmery, 224 N.C. 581. 585, 31 8.E. GftH. 8G1 (1944) ("livery statute is to  he 

considered in the light of the Constitution nnd with n view to its intent.")
148. See noto 128 supra.
149. See  note 143 supra.
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gious liberty while ensuring the State’s limited interest in a basic educa­
tion.160 T he policy o f the new statute combines freedom of conscience 
with pursuit of knowledge as it seeks to encourage freedom of religion 
along with education.161

T he major provisions of the statute deal with school attendance, 
health and safety regulations, and mandatory testing. The most obvious 
change from North Carolina’s prior regulatory scheme for private reli­
gious schools is the absence of the S tate’s assertion of overall “approval” 
or “licensing” power, with its cor. .mutant requirements for teacher certi­
fication and textbook approval.163 The statute seeks to satisfy the State’s 
interest in u basic education for children while reducing the chance for 
burdens on free religious exercise. The primary effect of North Carolina's 
new statute is the restoration of government neutrality towards private 
religious schools.166

A .  M i n i m u m  R e q u i r e m e n t s  U n d e r  t h e  N o r t h  C a r o l i n a  S t a t u t e
1 .  C o m p u l s o r y  a t t e n d a n c e
Section 115-257.2 of the North Carolina General Statutes requires 

private religious schools to maintain annual attendance and immuniza­
tion records for every pupil. But no detailed administrative reports are 
required lo  be submitted to the State, thereby reducing governmental su­
pervision which lends to excessive entanglem ent.164 Also there is no in­
trusive periodic report required that demands disclosure of nonessential 
information or that consumes excessive amounts of administrative time. 
The statute provides thnt mere “attendance by a child nt nny sch o o l. . . 
which complies with this article shall satisfy the requirements of compul­
sory school attendance. . . . ”166 Gn first rending one might interpret the 
State’s compulsory attendance law, G.S. 115-166, to be incorporated into 
the statute. This is not the case. Section 115-257.13 states that the re­
quirements of article 32A (private religious schools) are exclusive nnd 
that the private religious school which c'.mplies with its provisions “shall 
be. subject to [no] other provision of law relating to education except re­
quirements of lnw respecting tire, safety, sanitation and immunization.”166 
The fact, that G.S. 115-166 remains intact is of no consequence because it 
applies only to public schools nnd their students. Moreover, although the 
courts do not look favorably on repeals by implication,167 the statute that 
is later in time will generally take precedence over an earlier statute be-
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cause it is the latest expression of the legislative will.1*8
Mere attendance by a child, however, is not enough for parents to be 

in compliance with the compulsory attendance laws of North Carolina. 
The school must operate on a “regular” schedule during at least nine cal­
endar months of the year. “Regular schedule” is not defined. Thus the 
school is not required by statute to operate on a strict 180-day schedule. 
There is no minimum or maximum day or hour requirement. It appears 
that the intent of the draftsmen was that the schools operate on a regiuur 
♦wenty-day-a-month schedule, ike the public schools, for nine months. 
The statute offers limited flexibility, allowing .  Jigious schools to operate 
with greater security and freedom, while it adequately safeguards the 
S tate’s intei est in education through inspection and mandatory testing.

“School” is not defined in the statute. It is likely that the drafters 
were referring to school in its ordinary meaning,1IBP that of an organized, 
system atic plan of study by a group of instructors and pupils.100 The sta t­
ute does not, however, exclude the possibility of home instruction,101 par­
ticularly if the instructor has training in the appropriate field and meets 
the regular hours requirement. Article IX, section 3 of the North Carolina 
Constitution provides “thnt every child . . . shall attend the public 
schools, unless educated by other means."108

T he alternative to attending the public schools need not be a school 
similar in form to that of the public schools, but only a “school” which 
satisfies the State’s interest in basic education in order to exercise the 
franchise. Section 3 explicitly refers to the end result c f  becoming edu­
cated. Neither the constitution nor the statute prohibits a parent educat­
ing his or her children nt home, provided the State’s interest in basic 
education is satisfied.108 Should three or four parents decide they want to

158. Blnml v. City of Wilmington, 278 N.C. 657, 6G1, 180 S.E.2d 813, 816 (1971).
159. See Kentucky Stnte Bd. for Klein. & Sccondnry Educ. v. Rudi.dll, 589 SAV.2d 

877, 882 (Ky. 1979) (“ In it;, ordinnry mooning the word 'acliool' denotes n place for system ­
atic instruction in nny brnnch or brunches of knowledge."), cert, denied, *18 U.S.L.W. 3731 
(U.S. Mny 13, 1980); Kcssclring v. Bonnycastle Club, 299 Ky. 585, 186 S.W.2d 402 (1945); 
City of Chicupee v. Jnckubowski, 348 Mnss. 230, _ , 202 N.E.2d 913, 915 (1904).

ICO. Kentucky Stnte Bd. for Elom. & Secondary Educ. v. Rudasill, 589 SAV.2d 877, 
883 (Ky. 1979), cert, denied, 48 U.S.L.W. 3731 (U.S. Mny 13,1980). See alsu Bonvenue 1*TA 
v. Nash County Bd. of Educ., 4 N.C. App. 617, 620, 167 S.E.2d 638, 640-41 ("A school the 
court holds to be tin institution consisting of n teacher nnd pupils . . . gathered together for 
instruction in nny branch of learning, the nrts or the nciences.”) (citing W tisse v. City o f  
New York, 178 Misc. 113, 32 N.Y.S.2d 258 (1941)), appeal dismissed, 275 N.C. 675, 170
S.K.2J i.i.1 (It. 19); St. John’s Military Acndemy v. Edwards, 143 Wis. 5 5 1 ,__ , 123 N.W.
113, ’ 14.15 (1910) ("The word 'school,' except when npplied to n building or place, implies
p lum r»d  consociation.")

The court in Rudasill held, nfter looking nt the Kentucky constitutional debates, 
miners of the ntnto constitution had specifically chosen not lo perm it education in 
!. Kentucky S tate Bd. for Elcm. & Secondary Educ. v. Rudasill, 589 S.W.2d 877, 
l f 9 ) ,  cert, denied, 48 U.S.L.W. 3731 (U.S. Mny 13, 1980).
N.C . Const, a rt. IX , § 3.
Cf. Michigan v. Nobel, No. S-791-9114-A, slip op. n t 8 (Mich. Dist. Ct. Dec. 12, 

1979) (" |T )he State must hnve a compelling S tate interest, and no narrower alternatives, in 
applying the cher certification recpiirement for home education. . . .  No evidence hns
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train and teach their children in one of their homes, with a regular and 
system atic course of instruction based on religious belief, then such an 
undertaking would appear to constitute a “school” within the meaning of 
the compulsory attendance law. It would then be subject to, and pro­
tected by, the provisions of article 32A. The new North Carolina law min­
imizes state interference with religious liberty and conscience.194 The 
State’s interest in basic education is ensured through a required regular 
course of system atic instruction over a nine-month period. Mandatory 
standardized testing results are available for government inspection to 
ensure that the child’s interest in an adequate secular education is b e in g , 
met. T he form of the particular school need not be similar to that o f the 
public schools, as Y o d e r  clearly spells out.166 Thus the potential for bur­
dens on the right of free religious exercise189 of private church schools 
under Y o d e r  is minimized under the new statute. N o detailed reports are 
required to be submitted to the State; thus entanglem ent problems are 
unlikely.

F i r e ,  h e a l t h ,  a n d  s a f e t y  i n s p e c t i o n s
Each school is further subject to reasonable fire, health, and safety 

inspections by the state.167 The wording of the statutory provision differs 
from similar related statutes in other states in that the word otion” 
is used instead of regulation or law. From the plain meaning of the stat­
ute, the obvious intent of the drafters was that each school, not its chil­
dren, shall be subject to general sanitation Rnd safety laws, and not the 
more “personal" health laws which private church schools might find ob­
jectionable. This interpretation is clearly buttressed by G.S. llb-257.8, 
which states:

No school . . . shall be subject to nny other provision of law relating to 
education except requirements of law respecting fire, snfety, sanitation 
nnd immunization.1*'

The Stnte has a compelling interest in ensuring the safety of religious 
schools, like other buildings, from fire and epidemic disease.109 This inter­
est justifies safety and immunization requirement? comparable to those of 
other public buildings. It does not justify more strict regulation than of 
businesses, amusement locations, and other public buildings. The Chris- 
tinn schools have been willing to submit to the°e laws ns long as their 
requirements are reasonable, there is no burden on free exercise, and the 
requirements are not overly demanding but are the least burdensome

been introduced iu this enso thnt would dem onstrate that the S tate tins a compelling in ter­
est in applying teacher certification laws.")

164. See notes 128-38 supra  nnd accompanying text.
•10G U.S. 205 (1072); sec note 47 supra nnd accompanying text.
See generally notes 41-102 supra  and accompanying text.
N.C. Gnu. S ta t .  § 115-257.8 'Cum. Supp. 1979).I d .
Sec  note 94 supra  nnd accompanying text.

165.
1G6.
1G7.
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means of accomplishing these interests.170 Under this statute, children in 
private church schools would be specifically excluded from any "per­
sonal” health laws imposed on public school students.171

3 .  M a n d a t o r y  t e s t i n g
At present, North Carolina is one of only two states that require their 

private religious schools to conduct mandatory tests.177 Private religious 
schools are required under the North Carolina statute to administer both 
a standardized test and a high school competency test. In allowing the 
school’s chief administrator to select the nationally standardized test or 
equivalent measurement that must be administered to the children, the 
school is given greater “control” over the content of the test.17* T hus the 
possibility for free-exercise infringement174 or interference with con­
science i3 greatly reduced. Private Christian schools have objected to the 
imposition of “secular humanistic” values through state testing programs 
involving state-selected tests.178

The statute, by implication, requires private religious schools to fund 
these testing measures. The State is not authorized to reimburse the 
school for the costs of the tests and their administration. However, for 
those schools which such cost might unreasonably burden financially, nnd 
thus burden their free exercise of religion, G.S. 115-257.5 expressly allows 
the schools the option to participate in the high school competency test­
ing and statewide testing programs.176 Because the State does not directly 
finance private religious schools, there is no need for state supervision to 
guarantee that tests or portions thereof are not utilized for religious pur­
poses, and thus there are no entanglement problems comparable to those 
in L e v i t t ,177 The statutes contain no detailed reporting requirements that 
would foster an impermissible degree of entanglement between church 
schools and state administrators.176

No court of last resort has ruled on the validity t f mandatory high

170. id.
17!. See text Accompanying note 30 supra.
172. New York is the other stnto requiring testing.
173. See Wolmnn v. W aller, 493 U.S. 229, 249 (1977). Tito nonpublic school does not, 

however, determine the content of nny particular test, which serves to avoid a school’s use of 
the test ns part of religious teaching nnd thereby to avoid tha t kind of direct nid to religion 
found present in Levitt. See id.

174. See notes 90-91 supra nnd accompanying text.
175. See K . K e l ly ,  A CmriquK ok P e rs o n a l C o n v ic t io n s  vs. N o r th  C a ro l in a  Law s 2 

(1979).
176. Sec notes 26-27 supra nnd accompanying text. Section 115-257.5 provides: "V o l­

u n ta r y  p a r t ic ip a t io n  in  th e  S tn to  p ro g r a m s .—Any r.uch school mny, on n voluntary 
basis, participate in nny state operated or sponsored program which would otherwise he 
available to such school, including hu t not limited to the high school competency testing 
nnd statewide testing programs." N.C. Gkn. S ta t . 1 115-257.5 (Cum. Supp. 1979).

177. 413 U.S. 472 (1973); cf. Committee for Pub. Hduc. & Religious Liberty v. Regan, 
100 S. CL 8-18 (1980) (direct cash reimbursement to  parochial school for state-m andated 
testing and reporting requirem ent not in contravention of establishm ent clause).

178. See. notes 116-18 supra nnd accompanying text.
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school competency testing. At least one state supreme court has held that 
use of standardized tests was a legitimate and not unduly burdensome 
means to satisfy the state’s interest in basic education.17® In finding that 
standardized testing is not an unduly burdensome means of satisfying the 
state’s interest, a requirement of high school competency testing might be 
struck down as unconstitutional under S h e r b e r t .,8° In order for a student 
to graduate from a private religious school, he must pass the competency 
test.181 The State does not require that, students graduate from the public 
high schools. Thus there is no compelling state interest in mandating that 
the religious school student pass a competency test in order to graduate 
from high school. However, the effect of such a requirement is nt gated by 
the statute’s grant of authority to the school's chief administrator to set 
the minimum score on the test.181 In light of the Supreme Court’s deci­
sion in Y o d e r ,  there is no compelling state interest in requiring state stan­
dardized or competency testing beyond the first eight grades. B ut the 
State might require testing beyond that gra ’e level if it can show there i3 
no burden on religious exercise and the tfaO-u.r hears a rational relation to 
a reasonable 3tate interest. The competency ii-st is effectively a limited 
form of disclosure. T he test serves no real vnlue other than to measure 
verbal and quantitative competencies of eleventh graders in private reli­
gious schools. It thus gives the State another gauge on the secular educa­
tional product of the schools. The Christian schools have voluntarily 
given these tests to their students.183

The statute gives no indication of what the State might do should 
the students perform poorly on the tests. If such results were to occur, it 
would be difficult for a court in good faith to requir ^‘he school to close 
down.184 T he Stnte would then have to require public schools thnt faired 
poorly to close down. At any rate, church school students consistently do 
well on such tests nnd often surpass the performance of public school 
8tudents.,#I>

179. Kentucky Slute lid . for 151cm. & Sccnndnry liduc. v. Rudasill, 689 S.V/.2d 877 
(Ky. 1979), citing  Woliimn v. Walter, -133 U.S. 22.9, 238 (1977), cert, denied, 48 U.S.L.W. 
.7731 (U.S. Mny 13, 1980).

180. Sec  Ehcrher; v. Verner, 374 U.S. 398 (1903); text accompanying note 42 supra.
181. Students in private religious schools lend to. score higher than those in the public 

schools. Should a student he able to pass nil of his required courses in the private school, 
nnd yet do poorly on the state-m andated competency test, a private school would almost 
certainly allow graduation; the statu te gives Ihnt element of discretion to the private school 
adm inistrator.

182. N.C. Gkn. S ta t . § 116-257.4 (Cum. Supp. 1979).
183. See  K. K ku .y , S ta tu  Or N o h t ii C a ro lin a  vs. C h r is t ia n  L ib k h ty  GO (1979).
184. Contra, Ke- lucky S tate Bd. for Klein. & Secondary Kduc. v. Rudasill, 689 S.W.2d 

877 (Ky. 1979), cert. < -nied, 48 U.S.L.W. 3731 (U.S. May 13, 198(1). "If the results (of the 
test] show thnt one o more private or parochial schools have failed to reasonably accom­
plish the constitutional purpose, the Commonwealth may then withdraw approval and sc.-k 
to close then for they no longer fulfill the purpose of •schools.’ " Id. nt 881.

185. S e t  Ilinton v. Kentucky Stnte Bd. of Kduc., No. 88314, slip op. nt 3 (Franklin
County, Ky., Cir, Ct, Oct. 4, 1978), a/I'd in part, rcu'd in part sub num. Kentucky S tate  Bd. 
for Klein. & Secondary Kduc. v. Rudnull, 689 SAV.2d 877 (Ky. 1979) ("|T]he educational
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Under this law the State may insure that basic subjects are being 
taught by the results of tests made available for their inspection. What 
the State may not do is empower public authorities to determine the 
scope of education in religious schools.

T he administration of a high school competency test enables the 
State to check to see that each high school graduate possesses the neces­
sary basic education needed to function in society.184 The school must 
maintain records of these tests for reasonable annual inspection by the 
State. There are no detailed reporting requirements, thus reducing the 
possibility of serious entanglement problems.187 Again, the school is given 
the option to select the nationally standardized test or equivalent of its 
choice, thus greatly reducing the possibility of free-exercise infringement 
or interference with conscience.

B .  N o  J u s t i f i c a t i o n  f o r  B u r d e n :  E x e m p t i o n s  U n d e r  t h e  N o r t h  
C a r o l i n a  S t a t u t e

The State does not have a compelling interest in most regulations of 
religious schools. There is much doubt whether it has a compelling inter­
est in establishm ent and maintenance of public schools,188 but it certainly 
does not have that strong interest in private religion, i schools. In the deli­
cate nrea of first amendment individual liberties, the court should apply 
the strictest scrutiny to see if the S tate’s interest is compelling so that it 
requires denial o f constitutionally guaranteed religious rights.184

Churches that ofTer religious-centered educntio; an elem ent of 
their ministries are protected from burdensome requirements. Sponsoring 
Christian churches, for example, believe they have a biblical mandate, 
which is part of their free religious exercise, to establish nnd maintain  
Christian education.100 Church-operated schools arc generally integral
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product (of private C hristian schools] is nt least equal to if not somewhat belter (tlinn) th a t 
of the public schools, in pure secular competence."), cert, lim it'd , 48 U.S.l.AV. 3731 (U.S. 
May 13, 1980). One 11KW study noted:

(TJho basic Anchor T est Study rinding that, on the average, nonpublic school 
pupils obtain considerably higher rending achievement test scores than public 
school pupils is in accord with previous research findings. One possibility is thnt 
nonpublic schools are doing a better job of teaching basic leading skills than 
schools in the public sector.

Depa iitm kn r op H e a l th , E d u ca tio n , and W bi.pa iik , A d u l t  F u n c t io n a l Competency: A 
Summaiiy 1975, quoted in K. K e l ly ,  S ta te  op N o i i t i i  C a iio i.ina vs. C ii iu s t ia n  L i iie h ty  
63 (1979).

18G. See generally  note 91 supra  and accompanying text,
187. See  notes 11G-18 supra,
188. Sec  note 46 supra.
189. Wisconsin v. Yoder, 406 U.S. '.’Oft (1977); see Sherbert v. Vomer, 374 U.S. 398, 406 

(1903).
190. T . Sm ith , C ii iu s t ia n  E d u ca tio n  32 (1977) (" |P )nren ts (are) given the responsibil­

ity undei find to  see thn t [their| children receive the proper cducntion to prepare them for 
this life nnd the life to cornu.") In dealing with m atters of religious conscience, the examples 
used in this section are drawn from the basic beliefs of some Christina groups in North 
Carolina, who were th e  principal lobbyists for passage of North Carolina’s new statu tes and
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parts of their sponsoring churches.191 Their superintendents are generally 
pastors or assistant pastors of the sponsoring churches; their teachers are 
generally members; and their doctrinal stances are generally set by the 
sponsoring churches.

Parents of Christian school students also believe they have a biblical 
mandate1"  and a duty in conscience, which are part of their free religious

with whose beliefs the author is most readily familiar. The author does not intend to impute 
nny of the beliefs discussed to all Christians or, indeed, to imply th a t nrticle 32A applies 
only to  Christian schools.

191. See, e.g., NLKB v. Catholic Bishop, 99 S. Ct. 1313 (1979, (NLRB’s assertion of 
jurisdiction over church-operated schools would significantly risk infringement of the free- 
exercise clause nnd q ' s o  exceed tho jurisdiction of the Board); Surinac; v. Pesquern de Bus- 
quets, G04 F.2d 73, 71' (1st Cir. 1979) ("The (private Catholic schools) .ire an Integra) p art of 
the Catholic Church ind ns such ‘involve substantial religious nctivity nnd purpose.’ "); Mc­
Cormick v. Hirsch, 460 F. Supp. 1337, 1330, 1357 (M.D. Pn. 1978); H inton v. Kentucky Stnte 
Bd. of Kduc., No. “8314, slip op. ut 2 (Franklin County, Ky., Cir. Ct. Oct. 4, 1978) ("The 
Plaintiff pastors, parents nnd churches linve established private religious schools ns p art of 
their respective churches. . . . The schools are n ministry of the respective churches.”), aff'd  
in part, reu'd in part sub nom. Kentucky Stnte Bd. for Klein. & Secondary Educ. v. 
Rudasill, 589 S.W.2d 877 (Ky. 1979), cert, denied, 48 U.S.L.W. 3731 (U.S. Mny 13, 1980).

192. E.g., P h ilo so p h y C omm itte e , Bent Jones U n iv ., T i i k  C ii iu s t ia n  P h ilo s o p h y  op 
E du ca tio n  5 (1978) ("Christians hnve a biblical m andate to educate in their homes and in 
their churches. . . . Christian parents or church members . . . mny elect to form a Christian 
school. In doing so they uro acting from religious conviction. T o deny them  . . . Christian 
education is to deny them the exercise of (heir religious conviction*- "V See also NLRB v. 
Catholic Bishop, 99 S. Ct. 1313, 1319-20 (1979) (Catholic parochial bmools arc founded for 
religious reasons nnd religious doctrine is pervasive). Hence many Christian.' believe (lint 
parents, not the atnui, have the prim ary responsibility to provide a Chri'.tinn education for 
their sons nnd daughters. Children are to bo "under tutors nnd governors until tho time 
appointed of the father," not the state. Galatians 4:2. Fundam entalist Christian leaders nnd 
parents believe tha t the future of the United S tates is directly related to nnd dependent on 
the education of its young people.

Christinn education is not ii new iden.
(In 1620) schools taught the Bible and colleges like Harvard, Princeton, nnd 
Yale were founded to train young men to preach the Gospel. (In 1837) the first 
public school was entnblished. Horace Mann, a U nitarian, worked for n state- 
controlled educational system. Thu Bible was still tuught in the public schools.
(In 1905) .lohn Dewey, the lather of progressive education, introduced socialistic, 
anti-Christian philosophy in tho schools. T he Bible was separated from aca­
demic studies. (In 1933| the H um anist M anifesto  (was) w ritten by John Dewey 
nnd 33 other signora (enunciating) the doctrines of secular Humanism. God and 
the supernatural [were] rejected and replaced with man’a reason and science. (In 
1263) Bible reading in public schools (was) declared unconstitutional. T he vac­
uum [wnsj quickly filled with textbooks on immorality, rebellion to parenta, the 
occuli and other teachings contrary to the Bible. (Since 1965, with the rise of 
Christian education), there are now over 10,000 Christian schools to  com bat the 
destructive education of religious humanism. A new C hristian school is started  
every seven hours.

B. G o tiia iu ) , 6 I n s t i t u t e  in  Hahic Y o u th  C o n f l ic t s  15 (1979). Some contem porary (O r ,- 
thin leaders believe th a t the problems facing the United States are in large measure due to 
the teaching of secular humanism in the public schools. As Gothnrd notes, " I f  you only 
teach children what their rights are, you will promote a rebellion; bu t if you teach them 
what their responsibilities arc, you will promote a revival." Id. n t 3.
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exercise,1®3 to send their children to Christian schools and to support 
those schools.'8' ^arents delegate part of their responsibility for inculcat­
ing their religious precepts to their churches, which in turn establish  
Christian schools. Parents then complete that religious education in the 
home.m  T he parents willingly make economic sacrifices to secure Chris­
tian education for their children.1**

The school children’s conscientious duty and desire for a Christian 
education and their full involvement in the pervasively religious life of 
the school are part of the students’ free exercise o f religion. Christian stu­
dents feel they have a biblical mandate to seek a Christian education and 
to “study to show thyself approved unto God.’’187

The curriculum of private church schools is pervasively religious.1®* 
Although more is taught in the Bible about some topics than about

193. See  Stevens v. Berger, 428 F. Supp. 895, 905-06 (E.D.N.Y. 1977); S tate v. Yoder, 
49 Wis. 2d 430, 438, 182 N,W.2d 539, 542 (1971), aff'd sub nom. Wisconsin v. Yoder, 406 
U.S. 205 (1972); H inton v. Kentucky Stnte Bd. of Educ., No. 68314, slip op. nt 6 (Franklin 
County, I 'y ., Cir. Ct. Oct. 4, 1978) ("Plaintiff parents on account of religious convictions 
believe th a t they have a duty nnd n responsibility to insure th a t their children ore brought 
up in n religious environment. . . . Plaintiff parents have enrolled their children in the 
achools of Plaintiff churches on account of their religious convictions.’’), aff'd  in  part, reu'd 
in part sub nom. Kentucky State Bonrd for Elem. & Secondary Educ. v. Rudasill, 589
S.W.2d 877 (Ky. 1979), cert, denied, 48 U.S.L.W. 3731 (U.S. Mny 13,1980). Free speech and 
belief also protect th a t right. E.g., Griswold v. Connecticut, 381 U.S. 479, 482-83 (1955). See
also Bird, supra  note 35, at 187.

194. See. e.g.. S tate v. Whisner, 47 Ohio St. 2d 181__ _ 351 N.R.2d 750, 756 (1976).
195. E.g., P h ilo so p h y C omm ittee , Boh Junks U n iv ., T h e  C h r .s t ia n  P h ilo so p h y op

E d u ca tio n  7 (1978). ^
196. "Since most non-public schools charge tuition, it may be assumed th a t parents 

who send their children to such a school believe it hns something to offer th a t in not availa­
ble nt the locnl public school nnd are sufficiently interested in their children's education to 
pay for this ‘something extra.’ " N a t io n a l C k n tk r  sou E d u ca tio n  S ta t is t ic s , U.S. D e p 't op 
H e a l th , E d u ca tio n  &  W f.lp a rk , A n c h o r T e s t S tudy : S choo ls , C la ss room , and P u p il Cop-
rklatkh op F iptii Grade Reading Achievements (1975), quoted in K. K elly, State op
N o r th  C a ro l in a  vs. C h r is t ia n  L i r k r t v  53 (1979).

197. 2 Tim othy  2:10; see note 187 infra.
198. Sec  S tate v. Whisner, 47 Ohio St. 2d 181, 200, 351 N.E.2d 750, 762 (1976) (tho 

sponsoring church und religious school have "nn abiding religious conviction thn t Biblical 
training in essential to the proper inculcation of spiritual and moral values into their youth" 
and n "to tal religious compulsion thnt their offspring be educated in the word of God ac­
cording to their religious scruples"); P h ilo so p h y Comm ittee , Bon Jones U n iv ., T u b  C h r is ­
t ia n  P h ilo so p h y op E d u ca tio n  6-7 (<978). The Philosophy Committee writes:

|T |h e  Bible is the center of the Christian-school curriculum. The Bible is no t 
only tho most im portant subject m atter but nlso the source of the principles 
determining the other subject m atters und th ; way in which they lira tuught.
T he presentation of hililicAl tru th  is thus n.V. c infilled to n single segment of the 
curriculum . . . hut diffused throughout tho teaching of all subjects.

Id. See also T . Sm ith , C h r is t ia n  E d u ca tio n  14-16 (1977) (‘‘Christian education is tha t edu­
cation which is IVirisl-centered, Holy Spirit controlled, pupil related, socially applied with 
a /liblc-biised fo i -dntion. . . . Christ is the renter of life and the message of Christian edu­
cation.") Cf. Br I) Jones Univ. v. United Slates, 468 F. Supp. 890, 895 (D.S.C. 1978) (Plain­
tiffs  Biblical 'jeliefs perm eate every facet of the institution."), appeal docketed, No. 79- 
1293 (4th Cir May 17, 1979); McCormick v. Hirsch, 460 F. Supp. 1337, 1352 (M.D. Pn. 1978) 
(” [T |ho GV.nolie faith nnd morals permeate and pervade the whole school.")
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others, all subjects are based upon the Bible and are tested by the Bi­
ble.*69 N o distinction is possible between sacred topics, not subject to reg­
ulation, and secular topics eligible for regulation.500 In those cases where 
the state regulatory scheme has been found to violate the free-exercise or 
establishm ent clause, the courts have recognized explicitly or tacitly that 
the providing of a religious education is an integral part of the ministry of 
the sponsoring church.501 Though the United States Supreme Court has 
recognized the state has a proper interest in the private school’s perform­
ance of its basic educational functions, difficulty arises in attempting to 
separate the “secular" from the “sacred.”305 The Court in M e e k  v .  P i t -  
t e n g e r 503 said, “ It would simply ignore reality to attem pt to separate sec­
ular educational functions from the predominantly religious role per­
formed by many . . . church related schools."304 Attempts to separate 
these functions have generally been unsuccessful.301 In seeking to ensure 
that only a pyrelv secular function is being aided or regulated, the state 
may easily involve itself with excessive entunglement under an establish- 
ment-clause analysis.300

The North Carolina statute protects the religious liberty of its reli­
gious schools by specifically exempting them from a number of burden­
some regulations. Tho schools are not subject to licensing, textbook-ap- 
provnl, or teacher-certification requirements. Licensing is objectionable in 
the Christian school context because it. presupposes that the State may

199. T . S mith, Christian E ducation 19-20 (1977) C‘|'l')He basis for nil Christian edu­
cation is the Word of God. . . .  All teaching is (lone with Biblical principles in mind. No 
method, subject, or activity is used unless it meets the standards of God’s Word.")

200. E g ., New York v. Cathedral Academy, 434 U.S. 125, 129-30 (1977) (detailed in­
quiry by the stnto into the "subtle implications” of classroom materials of sectarian school 
constitutes significant encroachment on protections of first and fourteenth amendments).

201. See  note 191 supra.
202. Stnte support, of certain aspects of maintaining a school which are recognized as 

secular has been approved by the Supreme Court. The Supreme Court, using tho child- 
benefit theory, bus sustained state reimbursement of parents for bus fares to send children 
to  church schools. Everson v. Board of Educ., 330 U.S. 1 (1940). And in Board of Educ. v. 
Allen, 392 U.S. 236 (1968), the use of tax funds to furnish secular textbooks for pupils in 
private schools was held constitutional.

203. 421 U.S. 349 (1975).
204. Id. nt 365. ~  **
205. See  H inton v. Kentucky Stnte Bd, of Educ., No, 88314 (Franklin County, Ky., 

Cir. Ct. Oct. 4, 1978), aff'd  in part, reu'd in  part sub nom. Kentucky S tale Board for Elem. 
& Secondary Educ. v. Uudnsill, 589 SAV.2d 877 (Ky. 1979), cert, denied, 48 U.S.L.W. 3731 
(U.S. Mn> 13, 1980); S tn te v. W hisner, 47 Ohio St. 2d 181, 351 N.E.2d 750 (1976); Vermont 
v. LnHnrge, 134 Vt. 276, 357 A,2d 121 (1976). The Kentucky court invalidated all regulation 
of teaching performed in private Christian aehools. The court in Whisner did not go ns far. 
See generally Comment, Regulation of Fundamentalist Christian Schools: Free Exercise of 
Religion a. The S ta te ’s In terest in Quality Educution, 67 Ky. L.J. 415, 416 (1979); Note, 
Public Regulation o f Friuate Religious Schools, 37 OlU J S t. L.J. 899, 925 (1976).

206. E.g., H unt v. McNnir, 413 U.S. 734, 743 (1973) ("|It|eligion is so pervasive thnt a 
substantial portion of [religious school) functions are subsumed in the religious mission."); 
Lemon v. Kurtzmnn, 403 U.S. 602, 616 (1971) ("[T |he parochial schools constituted ’an 
integral pnrl of tho religious mission of tho Catholic Church.’ . . .  In short, parochial schools 
involve substantial religious activity anil purpose.")
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prohibit— as well as authorize—this form of religious exercise. Christian 
schools and supporting parents believe that God has already licensed 
Christian education.207

T he statute does not require the religious school to comply with a 
textbook-approval requirement. Such a requirement is objectionable to 
the Christian schools, for example, because it ignores the fact that the 
Bible is the center and source of all that is taught in the private Christian 
school.201’ For the state to require textbooks that are not biblically based 
burdens students’ and parents’ free religious exercise.20* Parents send  
their children to church schools to acquire an education based on a bibli­
cal foundation.

In addition, a burdensome teacher-certification requirement is not 
imposed \ private religious schools. Christian schools, for example, view 
their tet ars as church staff workers, and the primary qualification is 
the bibb,.*. soundness of the teacher’s theology. State certification may 
exclude many or even a preponderance of potential instructors who have 
giaduated from unaccredited colleges but have the requisite theological 
q jalifications. A certificate is not related to that primary qualification 
a ad may even reflect the ahsen :e of theological acceptability because the 
teacher certificate generally reflects study of various secular education 
courses that are viewed as "humanistic”210 nnd unscriptural. Many educn-

207. M atthew  28:19-20 (Christ commanded: “Go ye therefore, and teach all nations, 
baptizing them in the name of the Father, nnd of the Son, nnd of the Holy Ghost: Teaching 
them  to observe nil things whatsoever 1 have commanded you: nnd, lo, 1 nm with you always, 
even unto the end of the world.") Indeed, the Christian mission is education.

208. Sec  note 199 supra.
209. Sec  notes 70-73 supra und accompanying text.
210. "Religious humanism" or "secular hum anism ” has been defined

us believing tho universe nnd mun to be the result of an evolutionary process 
w ithout creation; rejecting nny “.supernatural” basis for values nnd formulating 
values with the scientilic method; seeing m an's purpose ns " the  complete realiza­
tion of human personality" nnd achievement for human satisfaction; and usher­
ing in a "socialized and cooperative economic order" in place of a free enterprise 
economy.

Bird, supra  note 35, a t 182-83 (quoting A H um anist M anifesto, New  H um an is t, Mny-Juno, 
1933, nt 1, 1-4, rep fr ie d  in Hum an is t, July-Aug. 19G2, n t 130, and  4 Re i.ic io u s Humanism 
61 (1979)). See generally O. M cG kan , Secui.au Humanism anu th e  S c iioo i.s (1976); Nlosko- 
witz, The M aking o f the Moral Child: Legal Im plications o f Values Education, 6 Pkp- 
i’KRDiNE L. Rev. 105, 122 (1978) (in public schools, "m odern values education has . . . cm- 
L.nced ethical relativism and its holdings th n t values nrn 'relative, personal, (nnd) 
situational.’ "); W hitehead & Conlan, The E stablishm ent o f the Religion o f Secular H u­
m anism and its First A m endm ent Im plications, 10 T e x . T e ch . L. Rev. 1 (1978). T he Su- 
prom e'Court in Torcnso v. W atkins, 3G7 U.S. 488 (1961), held thn t the free-exercise clause 
grants the same pr lection nnd imposes the sam e limitations on nontheistic religions. The 
Court said in diet’ n thn t humanism, atheism , nnd ethical creeds are included within the 
“ religion” covered iy  the religion clauses: “Among religions in this country which do not 
tench what would generally be considered a belief in the existence of God are Buddhism, 
Taoism, Ethical Culture, Secular Humanism and others." Id. ut 495 n . l l .  Cf. Everson v. 
Board of Educ., 330 U.S. 1, 16 (194?) (religion of "|n)onbeiievers” protected by free-exercise 
clause). The Court lias also defined religion as including humanistic and nontheistic faiths. 
United States v. Seeger, 380 U.S. 163, 166 (1965) (ethical creed with skepticism toward exis-



burned, th*. Chrislia

tional experts question whether a certificate based on an earned degree 
has any relation to pedagogical ability or subject-area knowledge, particu 
larly because most state certificates enable the instructor to teach in any 
field.211 A high school teacher with a bachelor’s degree in mathematics 
from an unaccredited college may be a far superior instructor to an indi­
vidual with a doctorate in business administration or education who 
teaches mathematics. And a grammar school teacher without a college de­
gree may be a far more effective reading and arithmetic instructor than a 
person with a bachelor’s degree but no innate teaching ability.212

Education of children at common law was the responsibility of par­
ents and not of the state.213 Education is important to the state only inso­
far as it is necessary to prevent economic dependence on society through 
inability to find gainful employment and ptrliaps, to  ensure minimal 
knowledgeability in exercising the franchise.214

The state has a legitimate, and perhaps compelling, interest in ensur­
ing that basic education in reading, writing, arithmetic, and patriotism is 
offered in church schools.218 The state does not have a compelling interest

tcnce of God comei within statutory reli}<ioua exemption). Cf. Abington School Dial. v. 
Schompp, 374 U.f*. 203, 225 (1963) (“ [T |he Stele may not establish a 'religion of seculari.m' 
in the senso of affirmatively opposing or showing hostility to religion, thus 'preferring those 
who believe in no religion over those who do beiicve.’ ")

21).. See Erickson, Freedom's Two Educational Imperatives: A Propose!, in P o u lic  
C o n t ro ls  t o r  No .vpub lic S ch o o ls  159 (1969) (“The weight of evidence suggests, obviously, 
th a t most preparation programs for school administrators have very limited outcomes anii 
may even crenlo n trained incapacity for the job.") Erickson, who is a professor of education 
n t the University of Chicago, writes of certification requirements:

The main reason for the demand for certification is, obviously, thnt educators, 
like virtually every other organized occupational group, want to control access to 
their profession. It may be true, in addition, th a t in public schools, where large 
numbers of personnel must be processed, some fairly arbitrary guidelines are 
unavoidable. I lu t why impose these questionable practices on nonpublic schools 
ns well? There ought to be a few small pedagogical islands where it is possible to 
prepare nnd utilize personnel in new nnd imngi: live ways.

Id. nt 168 (footnotes omitted). See also Michigan v. Nobel, No. S-791-0114-A (Mich. Diet. 
Ct. Dec. 12, 1979) (testimony of Professor Erickson thnt teaching certificate hn3 no clear 
relation to teaching competence or quality).

212 . See  Hird, supra note 3 5 , a t 193 n.311.
213. See  note 74 supra.
214. See  Kentucky Stnte lid. for Elem. & Secondary Educ. v. Rudasill, 089 S.VV,2d 

(Ky. 1979), cert, denied, 48 U.S.LAV. 3731 (U.S. May 13, 1980).
21 5 . Wisconsin v . Yoder, 40 6  U.S. 20 5 , 213  (1 9 7 2 ) (recognizing "tho power of a state 

. . .  to  impose reasonable regulations for the control nnd duration of basic education"). The 
Court on the prior page identified basic education with the "throo ll'a" nnd with "clemen- 
tnry educution." Id. n t 2 1 2 . In Board of Education a Allen the Court said, "Tho Stnte . . . 
has a proper interest in the manner in which {private] schools perform their secular educa­
tional functions." 3 9 2  U.S. 236 , 2 47  (1 9 6 8 ). See Hird, Freedom from  Establishment and  
U nneutrality in Public School Instruction and Religious School Regulation, 2 H a r v . J .L . &  
Pun. P o l 'y  125 , 194 (1 9 7 9 ); Hirschoff, Parents and the Public School Curriiulum: Is There 
a Right to llaue One's Child Excused from Objectionable Instruction?, 6 0  Cm . L  IIkv. 8 7 1 ,  
9 57  (1 9 7 7 ) . See generally T . Sm ith , C h r is t ia n  E duca tio n  3 4 -3 6  (1 9 7 7 ) (" |Tho Christinn 
school] places n strong emphasis on rending,. . . m n th ,. . . history and geography,. . . nnd 
English grammar. . . .  In n day when the American King is scorned nnd draft cards are

1 9 8 0 ]
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in further requirements for curriculum, textbooks, and teachers. Because 
licensing, subject, textbook, teacher-certification, and intrusive reporting 
requirements burden free exercise but lack any compelling state interest, 
such regu! itions are prohibited by the free-exercise clause.

C o n c lu sio n

The new North Carolina statute dealing with private church schools 
manifests a careful recognition o f religious and parental rights under the  
North Carolina and federal Constitutions, with an eye on prio' Ted 
States Supreme Court and state court decisional law. It recogm both  
the S tate’s limited duty to see that children are offered a basic education  
and the primary parental responsibility to provide a child with a proper 
education and religious training. The statute adequately assures that the 
State’s interest in education is being m et by the standardized testing pro­
gram. T he court may, however, strike down the competency testing provi­
sion, finding that standardized testing is the least burdensome means 
under S h e r b e r t .

North Carolina, in the passage of its new law dealing with private 
religious schools, has sought to protect its interest in the "things that are 
Caesar’s” by ensuring that each child receives a basic education to enable 
him to obtain gainful em ployment and to exercise the franchise. By rec­
ognizing that “Caesar” has so right to touch one’s conscience, the statute  
"renders unto God the things that are God’s ” and protects constitution­
ally guaranteed religious liberty and freedom of conscience. North Caro­
lina has set a bold precedent for other states, should they wish to formu­
late a deregulatory scheme to protect religious liberty and personal rights.

J. E h ic  E v k n s o n  II

burnod, the Christinn school tenches loyalty nnd love of co un try .')
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COMMUNITY CARE FAC IL ITY  L ICENSING
PURPOSE
Ch i ld ren  by the i r  v e r y  na tu re  a rc  dependent .  Ch i ld ren  and dependent  adu l t s  
su rv iv a l  and the i r  phys ica l ,  in te l lec tua l ,  and social deve lopment depend on the love ,  
ca re ,  and protection o f  o th e rs .  A laska chi ld care faci l i t ies a re  l icensed to care f o r  
9,641 ch i ld ren .  In add i t ion ,  adu l t  faci l i t ies a re  l icensed to care fo r  276 dependent  
adu l t s .
The pu rpose  f o r  regu la t ing  day ca re  and res ident ia l  faci l i t ies p rov id ing  care  f o r  
ch i ld ren  o r  dependent adu l t s  is to reduce pred ic tab le  r i s k  to the i r  hea lth and sa fe ty  
and to en su re  adequate p rograms and oppo r tun i t y  f o r  deve lopment .  Licensing 
es tab l ishes a f l o o r  o f  qua l i ty  which must be met f o r  a p rog ram to be permit ted to 
ope ra te .
THE STATUTE
The  l icensing law, AS 4 7 . 3 5 ,  contains the language p roh ib i t ing  the opera t ion  o f  a 
chi ld o r  dependent  adu l t  fac i l i ty  without a l icense . It spec if ies the types  o f  fac i l i t ies  
that  a re  regu la ted  by the Sta te .  These  inc lude ,  day care c en te r s ,  family day ca re  
homes,  res ident ia l ch i ld ca re  fac i l i t ies ,  chi ld f o s t e r  homes , adu l t  res ident ia l ca re  
fac i l i t ies ,  adu l t  f o s te r  homes, and child placing agencies .  The  s ta tu te  g ives  the 
au tho r i t y  to regu la te to the Department o f  Health and Social Se rv ices  where the 
d i rec t  respons ib i l i ty  has been de legated to the Div is ion o f  Family and You th  Se rv ices  
in the Depar tment .  Regu la t ions a re  au tho r i zed  to implement the b road language o f  
the s ta tute by es tab l ish ing statewide s tanda rd s .  Some s tanda rd s  a re  based on the 
knowledge that cer ta in p ractices a r e  necessa ry  to promote hea l th ,  s a fe t y ,  and well 
be ing ,  and o th e r  p rac t ices ,  i f  pe rm it ted ,  would be detr imenta l to those in car :.
REGULATIONS
Most regu la t ions were designed to reduce p red ic tab le  r i s k  to hea lth and sa fe ty .  
These  inc lude f i r e ,  sani tat ion ,  and equipment s a fe ty ;  p lanning f o r  e v a c u a t i o n , 
hand ling se r ious  i l lness ,  o r  se r ious  i n j u r y ,  and repo r t ing  child abuse ;  a s su r ing  
su f f ic ien t  numbers  o f  c a r ep r o v id e r  adu l ts  and emergency b ack -up  s ta f f ;  en su r ing  that  
c a r e p r o v id e r  adu l t s  have adequate b ackg round  o r  p repa ra t ion  f o r  child o r  dependent  
ca re  and tube rcu l in  c learance ;  ensu r ing  that d ie ta ry  needs a re  met, immunizations a re  
c u r r e n t ,  medical care is p ro v id ed ,  when needed ,  and emergency rep o r t s  a re  p ro v ided  
to pe rsons  re spons ib le ;  ensu r ing  that medicines, po isons ,  guns and o th e r  haza rdous  
ob jects a re  in a place inaccessible to ch i ld ren  and adu l t s  with impaired judgement ;  
ensu r ing  disc ip l ine and behav io r  management are acceptable and that pe r son s  in co re  
a re  not humiliated., shamed, f r i g h ten ed ,  locked up ,  o r  fo rce fed .
Some r egu la to ry  s tanda rd s  a re  designed to promote app rop r ia t e  deve lopmenta l 
oppo r tun i t ie s .  A todd le r  who is rou t ine ly  le f t  in a p laypen fo r  long pe r iods  o f  time 
without adu l t  contact and without toys o r  o the r  materia ls is sa fe ,  but  is d ep r i v ed  o f  
adequate deve lopmenta l oppo r tun i t ie s .  Developmental s tanda rds  a re  few, but  a re  o f  
s igni f icant importance.  Each set o f  regu la t ions  r equ i r e s  a p rogram that p ro v id e s  a 
ba lance o f  quie t  and act ive ,  g roup  and ind iv idua l ac t iv i t y .  Oppo r tun i t ie s  f o r  
inte l lec tual  and social deve lopment ,  co r rec t ing  prob lem behav io r s ,  and app rop r ia t e  
rec rea t iona l ,  c u l t u r a l ,  o r  re l ig ious act iv i ty  a re  r e q u i r e d .  T h e re  is special emphasis 
on maintaining o r  enhancing parenta l o r  o the r  re la t ive  contacts .  Mater ia ls and 
equipment must be avai lab le in su f f ic ien t  number and app rop r ia t e  to the deve lopment 
needs o f  pe rsons  in ca re  and the p rog ram . Indoo r  and ou tdoo r  footage must t e  
adequate .



Pa ren ts  o f  in fan ts  and ch i ld ren  in day ca re  faci l i t ies have quite a lot o f  o p po r tun i t y  
to o b se rv e  the i r  ch i ld ren  in ca re ,  so the need fo r  regu la t ion  is not as ex tens ive  as in 
2 4 -h ou r  ca re  o f  ch i ld r en .  In o r d e r  f o r  pa ren ts  o r  o th e r  re la t ives  o f  ch i ld ren  o r  
dependent  adu l t s  to make an info rmed judgement abou t  the app rop r ia tene s s  o f  a 
p rog ram f o r  th e i r  chi ld  o r  r e la t i v e ,  they need ce r ta in  in fo rmat ion .  The most 
important consumer p ro tec t ion p rov is ion  in each set o f  regu la t ion s  is the requ i rement 
tha t  pol icies and the spec i f ics o f  a p rog ram be p re sen ted  and exp la ined to pa ren ts  
and agency pe rsonne l  p r i o r  to the admission o f  a ch i ld  o r  dependent  adu l t .  In 
res ident ia l faci l i t ies p re -admiss ion  p lanning and placement ag reements  a re  an essentia l 
consumer p ro tec t ion .
T HE LICENSING PROCESS
Most l icensing stud ies a re  pe r fo rmed by  l icensing spec ia l is ts  located in s ix  regiona l 
locat ions . Some home-s ized fac i l i ty  l icensing is pe r fo rmed  by Divis ion f ie ld  o f f ice  
s t a f f .  A pp roved  pub l ic  o r  p r iva te  agency s t a f f  pe r fo rm  some chi ld f o s t e r  home 
s tud ie s .  The number o f  faci l i t ies l icensed in J anua ry  o f  1983 was 1 ,365 .
Fo r  informat ion and p lanning ass is tance ,  ind iv idua ls  contact a reg ional  o r  f ie ld o f f i ce  
o f  the D iv is ion .  In many communities the re  a re  month ly o r  semi-month ly  meetings to 
famil iar ize potent ia l app l icants  with l icensing requ i rements  and p ro cedu re s .  In one 
community , p re - l i c ens ing  f o s te r  care t ra in ing  is being conduc ted .  Fo r  a res ident ia l 
fac i l i ty  o r  a day care  c en te r ,  one y e a r  o f  p lanning and o rgan iza t ion  p r i o r  to opening 
is rea l is t ic .  Except  in emergency c i rcumstances ,  60 d ay s  is app rop r ia t e  f o r  p lanning 
and l icensing p r i o r  to the opening o f  a home-sized fac i l i t y .
An app l icant  g ene ra l l y  submits an appl ication form tha t  r equ i r e s  a number o f  
suppo r t ing  documents such as a r e p o r t  o f  tube rcu lo s is  c l ea rance ,  an au tho r i za t ion  to 
conduct  a b ackg round  check inc luding re fe rence s  and a law en fo rcement c lea rance ,  
backg round  appl icant in fo rmat ion ,  p lans f o r  ope ra t ion ,  f ac i l i ty  f o rm s ,  and an 
operat iona l manua l ,  i f  r e q u i r e d .  In home-s ized faci l i t ies the app l icant  is v is i ted by  a 
l icensing specia l is t  who inspects the home and d iscusses  the app l icants  b ackg round  
and p lans  to p ro v id e  ca re  and to othe rw ise meet the requ i remen ts .  F o r  the l a rg e r  
fac i l i t ies  the specia l is t  a lso reques ts  inspect ions by app rop r ia t e  f i r e  sa fe ty  and 
env i ronmenta l  hea lth au tho r i t i e s .  The p re l icens ing  and review p rocess  in l a rg e r  
faci l i t ies  may entai l  s eve ra l  v is i t s  by a specia l is t  and inc lude f i le r ev iews ,  po l icy 
rev iews ,  p rog ram  ob se rva t i on ,  and in te rv iews with p a r en t s ,  s t a f f ,  and p lacing 
agenc ies .  G en e ra l l y ,  within 60 to 90 days  o f  receipt o f  an appl icat ion when the re  has 
been adequate p lanning and a f te r  the s tudy  and inspection to v e r i f y  compliance with 
requ i remen ts ,  a l icense is i ssued .  T h e re  a re  no fees f o r  an Alaska Community Ca re  
Faci l i ty  License .
Spec ia l is ts  also p ro v ide  p ro fess iona l  consu lta t ion to faci l i t ies and agencies to upg rade  
the qua l i ty  o f  s e rv ic e s .  Because o f  the i r  un ique posit ion o f  knowledge about  
community fac i l i t ies ,  they also s e rv e  as r e f e r r a l  re sou rce s  to famil ies, social se rv ice  
s t a f f ,  and o th e rs  in selecting an app rop r ia t e  fac i l i ty  fo r  an indiv idua l chi ld  o r  ad u l t ,  
and in stimulat ing re la ted community s uppo r t  se rv ices  f o r  faci l i t ies and agenc ies .
FA IR  TREATMENT
While l icensing p ro tec ts  ch i ld r en ,  dependent  a d u l t s ,  and the i r  famil ies , the 
Admin is t ra t ive P ro cedu re s  Act ,  AS 4 4 . 6 2 ,  has bu i l t - in  p ro cedu re s  which en su re  that 
laws,  such as the Licensing S ta tu te ,  will be administered f a i r l y .  The r ig h ts  o f  those 
regu la ted  inc lude ,  the r igh t  to notice i f  the requ i remen ts ,  notice o f  non-comp l iances ,  
and reasonab le  time limits f o r  c o r r e c t i o n s ,  rece iv ing in formation on how to ach ieve 
c o r r e c t i on ,  equ i tab le  en fo rcement ,  and access to admin is t ra t ive  hea r ings  and c ou r t  
dec is ions .  Consu l ta t ion from the Div is ion is o f f e r e d  to new p rog rams and to 
p rog rams  that have expe r ienced d i f f i cu l t y  fo l lowing l i censu re .
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Regulation of religious schools 
(CSHB 357 (HESS))

Representative Milo Fritz 
Chairman, Health, Education, and 
Social Services Committee

Keith E. Levy 
Legislative Counsel

Enclosed is a copy of CSHB 357 (HESS), relating to the regu­
lation of religious schools. The bill raises a number of 
constitutional questions. Because these constitutional 
requirements must be balanced against one another, there is 
virtually, no way to guarantee that the bill is valid. In my 
opinion, however, the bill does a good job of balancing the 
constitutional requirements and is pu^bably net unconsti­
tutional. ~ ""

In regulating religious schools, the state must consider the 
"free exercise" and "establishment" clauses of the state and 
federal constitutions. These provisions essentially prohibit 
the state from unduly burdening the free exercise of religion 
and from becoming so involved in the regulation of religious 
schools as to encourage or inhibit religious activity. On 
the other hand, the "equal protection" clauses of the state 
and federal constitutions require the state to justify 
treating religious schools differently from other private 
schools. Moreover, while the state may not excessively regu­
late religious schools, it also has an obligation to provide 
a reasonable education to school age children. Reconciling 
these different interests with one another is no easy task 
and it is difficult to predict which of these will take 
precedence in the courts.

CSHB 357 (HESS) exempts certain rel * schools from all
state laws and regulations relating ucation except laws
concerned with health, fire safety, ition, immunization,
and physical examinations if the s' agree to comply
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with certain minimal statutory requirements. The schools 
affected by the bill are those that are operated by a church 
or other religious organization that is exempt from federal 
taxation and do not receive state or federal funding (AS 
14.45.040). Children attending these schools are exempt 
from the state's compulsory attendance law (AS 14.30,010). 
The schools that opt to comply with the minimal statutory 
requirements must maintain attendance and enrollment records 
(AS 14.45.030(b)), notify the public school superintendent 
if a child is no longer enrolled or attending (AS 14.45.- 
030 (b)), administer a nationally standardized test to be 
selected by the individual schools that measures English 
grammar, reading, spelling, and mathematics (AS 14.45.035), 
and operate on a regular nine month schedule (AS 14.45.- 
030(c)). Parents of children attending these schools must 
file enrollment and attendance records with the local public 
school superintendent (AS 14.45.030(b)). Religious schools 
that choose not to comply with these standards remain sub­
ject to'the same regulations as all other private schools.

The First Amendment to the United States constitution and 
Article I, section 4 of the Constitution of the State of 
Alaska provide -

No law shall be made respecting an establishment of
religion, or prohibiting the free exercise thereof.

The free exercise clause has been interpreted to mean that 
the state may not unduly burden the right of a parent, 
child, or church to freely exercise a particular religion, 
unless the state can show a compelling state interest. 
Sherbert v. Verner, 374 U.S. 398 (1968). Even when the 
state can show a compelling interest in regulating religious 
schools, it must also show that the regulation is by the 
least burdensome means.

CSHB 357 (HESS) allows the state to regulate health and 
safety standards, to require certain standardized tests, and 
to assure regular attendance by the children. None of these 
requirements appears to be unduly burdensome on the free 
exercise of religion. The state clearly has a compelling 
interest in maintaining health and safety standards and 
these standards, if reasonable, generally have no connection 
to the exercise of religion. The interest justifying the 
standardized test requirement is the state's obligation to 
provide an education for children. The requirement is not 
unduly burdensome because the individual schools are
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permitted to select the test of their choice provided that 
the test measures achievement in certain basic areas. Beyond 
that, the bill does not regulate curriculum in the religious 
schools. Finally, the bill requires certain attendance 
reports from the schools and the parents of children 
attending them. Again, the reporting requirements are mini­
mal and are justified by the state's interest in assuring 
that the children are receiving an education. Accordingly, 
the bill probably does not infringe on the right to the free 
exercise of religion.

The analysis of the bill under the establishment clause is 
similar to that under the free exercise clause. Legislation 
must be substantially neutral toward religion. Epperson v. 
Arkansas, 393 U.S. 97 (1968). Excessive entanglement in the 
regulation of religious organizations is not permitted.
Lemon v. T,urtzman, 403 U.S. 602 (1971).

The bill minimizes the state's involvement in regulating 
religious schools by exempting them from the state's general 
education regulations if the schools agree to comply with 
certain minimal standards. Of these standards, the only one 
that might present a problem by excessively involving the 
state in the regulation of religion is the attendance 
reporting requirement. In Surinach v. Pesquera de Busquets, 
604 F.2d 73 (1st. Cir. 1979), the court found state require­
ments that religious schools release extensive financial and 
other data unconstitutional. The statute challenged in that 
case can be distinguished from CSHB 357 (HESS), however, 
because the bill only requires attendance reports, the 
reports must be released by the parents, and uhey can be 
justified by the state's obligation to ensure, that children 
receive an education. The attendance reports are probably 
not an excessive entanglement by the state in the regulation 
of religious schools.

The equal protection clauses of the Fourteenth Amendment of 
the United States Constitution and Article I, section 1 of 
the Constitution of the State of Alaska require the state to 
justify the statutory creation of a class based on religion. 
The classification

. . . must be reasonable, not arbitrary, and must rest 
upon some ground of difference having a fair and sub­
stantial relation to the object of the legislation, so 
that all persons similarly circumstanced shall be 
treated alike.
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Isakson v. Rickey, 550 P.2d 359, 363 (Alaska 1976).
CSHB 357 (HESS) creates a class of religious schools which 
are exempt from most state regulations that apply to other 
private schools. Since the exemptions are substantially 
tied to the free exercise of religion, however, they can be 
justified on the basis that there is a substantial relation­
ship between the exemptions and the goal of the legislation.
Only if the exemptions were not tied to the exercise of
religion or some other valid governmental purpose would the 
bill violate the equal protection clause.

The bill's deregulation of religious schools may raise a 
problem with respect to the state's obligation to provide an
education to all children in the state, it is not clear,
however, that this obligation is mandated by the consti­
tution. Article VII, section 1 of the Constitution of the 
State of "laska provides, in part,

Thfe legislature shall by general law establish and 
maintain a system of public schools open to all 
children of the State, and may provide for other public 
educational institutions.

It is not clear whether this provision merely obliges the 
state to provide the opportunity for an education to all 
children of the state, or if it includes the obligation to 
ensure that they actually receive an education. If the 
latter is true, then the state would be restricted in the 
degree to which it may deregulate religious schools. Even 
if that is the case, however, CSHB 357 (HESS) probably does 
impose sufficient requirements on the religious schools to 
ensure a minimal level of quality of education. Thus, the 
bill probably does not violate any obligation the state has 
to provide an education to children in the state.

In conclusion, CSHB 357 (HESS) is probably constitutional 
although the necessary balancing of constitutional require­
ments makes it difficult to be certain of this. Ideally, 
legislation regulating religious schools will place minimal 
burdens on the schools and require minimal state involvement 
while requiring the schools tc meet minimal educational 
requirements to ensure that the children are receiving an 
education. In my opinion, the bill successfully strikes 
this balance.

KBL:1jb 
2 0 / 0 0 2
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MEMORANDUM

TO: Representative Sam Pestinger

FROM: Leslie L o n g e n b a u g h \ ^
Researci. Staff

RE: Other States' Regulation of Religious Schools
Research Request 83-159

Ed Essa of your staff asked that we provide information about states 
that regulate religious and other nonpublic schools differently. My 
preliminary work*- provided to you on May 4, revealed five states that 
exempt religious schools from some state regulation to which other 
nonpublic schools are subject. Upon further investigation, I found 
significant differences in regulation in only three states: Maryland,
North Carolina and Tennessee. Below is a brief description of the 
statutory distinctions made by each state; I have attached copies of 
the pertTnent state statutes.

Maryland

Maryland requires that private "noncollegiate" schools obtain a state 
certificate of approval before they may operate in the state. The 
issuance of such a certificate of approval is contingent upon the 
state board of education's finding that the "facilities, conditions of 
entrance and scholarship, and educational qualifications anJ standards 
are adequate and appropriate" for the type of school.1

Specifically exempted from the requirement of a certificate of approval 
are all institutions "operated by a bona fide church organization..."2 
Schools that come under this exemption may not receive any state funds 
other than funds for the state food service program.

All private noncollegiate schjols in Maryland, including the religious 
schools that are exempt from the certificate of approval , must make an­
nual reports of their enrollment and courses of study.3 [n addition,

1 Annotated Code of Maryland, Education § 2-206 (e)(2).

2 ACN § 2-206 (3)(4).

3 ACN § 2-205.
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they must conform to a state law that requires private schools that 
are ending operation to furnish to the state the academic records of 
all past and present students.

North Carolina

North Carolina in 1979 enacted a statute which has served as a compro­
mise between the competing interests of religious schools and states.4 
For the purposes of state regulation, the law creates three types of 
legal nonpublic schools: 1) religious schools, defined as "private 
church schools or schools of religious charter"; 2) "qualified nonpublic 
schools" -- these institutions are either accredited by the state or 
an association or receive no state funds; and 3) "proprietary schools," 
or nonpublic schools that are operated for profit.

Schools in the first and second classifications above (religious insti­
tutions at., other nonpublic schools) share the following requirements:

a) notice to the state of the intent to begin or cease operation;

b) maintainance of annual attendance and disease immunization 
records for all students (there is no requirement chat these 
records be submitted to the state);

c) operation on a regular schedule during at lease nine months of 
the year;

d) subjection to reasonable fire, health and safety inspections as 
required by law;

e) administration of nationally standardized tests for all students 
in the first, second, third, si-.-h and ninth grades;

f) administration of nationally standardized tests for all students 
in the eleventh grade and establishment of minimum standards for 
achievement on the test before graduation.

In addition, schools of these two types may choose to participate in 
any state-operated or -sponsored program which is available to other 
nonpublic schools. The statute adds that no other state laws, except 
health, fire and safety laws, are applicable to these schools.

Apparently, North Carolina is one of only three states that require 
standardized testing for students of religious schools (New York and

4 General Statutes of North Carolina, § 115C-547 through § 115C-554.
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South Dakota are the other states). In North Carolina, the chief 
administrator of the religious school may choose the test, rather than 
having the state select the tests to be given. The tests need cover 
only the basic secular skills -- grammar, reading, spelling and mathe­
matics. Records of the test scores must be available for state inspec­
tion for one year following the test.

Nonpublic schools that are operated for profit must obtain a license 
from the state annually. The state board of education is charged with 
promulgating and enforcing regulations and standards governing approval 
and licensure. By law, the reports solicited must include detailed 
information regarding curricula, costs, and instructional space. In 
addition, the schools must post a bond of $ 1 , 0 0 0 . 5

Another difference in the requirements for licensed and exempt nonpublic 
schools in North Carolina is the certification of their staff. While 
North Carolina is one of the few states that require nonpublic-school 
teachers to be certified, teachers in religious schools are exempt 
from this provision.

Tennessee

The TenriFssee Department of Education, by regulation, requires that 
all nonpublic schools report the name, age and address of all students 
to the local public school superintendent for the purposes of ensuring 
compliance with attendance laws.5 Otherwise, st’te law requires only 
that the department of education inspect, approve and classify those 
primary, secondary and pre-elementary nonpublic schools that request 
such services. The approval is to be according to the standards that 
are used for the state's public schools.7

In 1976, the Tennessee legislature enacted legislation which prohibits 
the state and local boards of education from regulating the selection 
of faculty, textbooks or curricula of "church-related school s.h Th¥ 
law requires that these schools meet the standards of accreditation of 
at least one of four nonpublic school associations. The law does require 
that the terms of church-related schools be as long as the public 
schools'.8

5 GSNC §115C-570.

5 Donald Wood, Chief of Management Services, Tennessee Department of 
Education, Nashville; telephone: 615/741-2731.

7 Tennessee Code Annotated, 49-105 § 19.

8 TCA -49-5201.
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The statute adds that children who attend church-related schools may 
transfer into the state's public school system; however, the public 
schools may test such students and place them at a grade level that is
indicated by the results of the test.

Like other nonpublic schools in Tennessee, church-related schools may 
apply for state approval, and many do. Of approximately 440 nonpublic 
schools in the state, roughly 160,. both religious and secular, have 
received state approval.9

Case Law

Mr. Essa mentioned an interest in the case law about the regulation of
religious nonpublic schools. I have enclosed a copy of a law review
article written about North Carolina's regulation of religious schools; 
this article contains a concise overview of the findings of the United 
States Sup. .̂me Court and state courts of last resort.

* * *

If you have any questions or further needs for research, please call 
on us.

LL

Attachments: Annotated Code of Maryland, Education, § 2-205, § 2-206,
§ 2-304 . .

General Statutes of North Carolina, Articles 39 and 40 
Tennessee Code Annotated Chapter 52 and § 49-105 
J. Eric Evenson II, "State Regulation of Private Reli­

gious Schools in North Carolina -- A Model Approach," 
Wake Forest Law Review, Vol. 16 1980, pages 405 to 437

9 Donald Wood, Tennessee Department of Education.
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MEMORANDUM

TO: Senator Joe Josephson 
Chairman, Senate HESS Committee

FROM: Representative Randy Phillips

DATE: May 25, 1983

RE: CS HB 357 (RLS)

During the House floor debate on the captioned bill, Representative 
Koponen and I offered the attached amendments for consideration. 
These amendments failed the House.

The amendments were offered so that this bill would apply equally to 
all nonprofit private schools (to inclu ? religious schools)- I 
have some real concern that the bill as is presently drafted could 
open the door to some lawsuits concerning the ccnstitutionality of 
singling out religious schools for special treatment, it was my 
feeling that by extending the provisions to all -.onprofit private 
schools, this problem could be avoided.

I would appreciate it if you and your committee would take the 
attached amendments into consideration when you ’eview this 
legislation.

If you have any questions, please do not hesitate to contact me.

RECEIVED

Josephsor-,
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May 12, 1983

TO: House HESS Committee

FROM: NEA-Alaska

RE: HB 357

NEA-Alaska members wanted to participate in this teleconference for HB 
357; but, because of the timing of the teleconference to fall during 
the peak hours of the school day, in every region of Alaska, they find 
themselves unable to testify. Therefore, on behalf of over 6,000 
teachers NEA-A.laska submits this written testimony in opposition to HB 
357 "An Act relating to the regulation of religious schools".

Our opposition is premised both on constitutional and educational 
grounds.
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The State of Alaska is not and canno be concerned with instruction in 
sectarian, religious matters; but in non-sectarian disciplines such as 
mathematics, science, English, history, civics, physical and vocation­
al education, etc. '.he state is and must be concerned. The Alaska 
State Constitution in Article I, Section I, "Inherent Rights", states:

"SECTION 1. This constitution is dedicated to the principles 
that all persons have a natural right to life, liberty, the 
pursuit of happiness, and the enjoyment of the rewards of their 
own industry; that all persons are equal and entitled to equal 
rights, opportunities, and protection under the law; and that all 
persons have corresponding obligations to the people and to the 
State."

HB 357 removes all oversight and regulation by the State for those 
educational programs offered by religious institutions who do not 
receive federal or state funds. In doing so, HB 357 forces the State 
to abdicate its responsibility in the education, health and social 
services of youngsters enrolled in religious schools. The State of 
Alaskf. will not be able to ensure that religious school students are 
enjoying equal rights, opportunities and protections under the law:

Section 14.45.030 as amended denies the State the power to 
receive and examine reports about the educational programs 
offered in religious schools;



Section 14.30.010 (b)(1)(D) arid Section 14.45.030 as amended denies the 
State to compel attendance in an. educational program offered in religious 
schools;

Section 14.30.010 (b)(1)(D) as amended denies the State, the authoritv to 
ensure the presence of competent and capable staff who meet established 
criteria to teach in the. State of Alaska.

These amendments serve to weaken substantially our educational system in Alaska. 
It appears to us that this bill sets the a-c;_,w for anarchy: any religious order
could establish and maintain any "educatirnal" program it wanted to, even if 
that program did not include basic instruction in reading, math, science, etc., 
or reauire that pupils attend. It is conceivable and probable that this piece 
of legislation, if enacted, could create whole groups of citizens who have 
received no instruction in basic skills and/or in disciplines essential to one's 
ability tc function in a democratic and technological society.

Wc cannot condone this abrogation of the State's authority to oversee and 
regulate the education of all its citizens. Whether or not a religious school 
receives federal or state funds is immaterial; the overriding consideration is 
the .education of our youth. It seems most ironic that at the same time the 
National Commission on Excellence in Education and The Twentieth Century Fund 
both call for higher, more stringent standards this bill gives broad latitude to 
diminish educationa] standards in Alaska by removing accountability for certain 
schools.

NEA-Alaska urges you to strengthen, not weaken Alaska’s system of education. We 
ask that you, too, oppose Hb 357.

Respectfully submitted:
I

dean Krause 
/President



?mat® IS te a tis i
by  P a t r i c i a  M. L in e s

Vio la t ions  o f  s ta te co m p u ls o ry  s c ho o l  a t tendance  laws  
appear to be r is ing  dramat ica l ly ,  and  the issue  is un l ike ly  
to go away.  Ms.  L ines de ta i ls  the t rends in s tate  
regulat ion,  the cur ren t  wave of  jud i c ia l  act iv i ty,  and 
the im p l i c a t io n s  for  p ub l i c  pol icy .

A [though a good education is gcner- 
l4:A ally considered crucial to a child’s 
future economic success and personal 
happiness, a growing number of people 
believe that traditional schooling is neither 
indispensable to education nor "right" 
for every child. Thus some parents arc 
enrolling their children in unaccredited 
private schools or teaching them at home, 
whether or not such choices are accept­
able under compulsory school attendance 
laws.

Parents who violate such laws risk 
criminal charges, fines, jail sentences, and 
other forms of legal compulsion. Under 
most state laws, a child who is declared a 
truant may be institutionalized. Resisting 
school attendance requirements lakes its 
toll in other ways as well; the judicial 
process is rarely easy on the parbcipants.1

PA THICIA M. LINES  /.v i/ircclur o f  the 
Lu if unit Education Center, Education Com ­
mission n j tlie Stales (ECS), Denver. Copies o f  
the complete report from  which this article 
comes ("Private Education Alternatives und 
State llceu lu tiun ,"  Puh. \ o .  LEC-82-3) ure 
available at $■I.SO each fro m  the Law and Edu­
cation Center, ECS, I860 Lincoln St., Denver, 
CD 80296. Die research fo r  this article was 
supported by ECS state fees and by arums 
from  the Curneme Corporation, the Spencer 
hniiidution. and the Ford Foundation. The 
conclusions ure the author's own and do not 
necessarily reflect the views or policies o f  these 
enemies.

But despite the serious personal conse­
quences for parents and for children, vio­
lations of state compulsory school atten­
dance laws appear to be rising dramatical­
ly, presenting policy makers with one of 
the most serious issues facing them tu d a ; .

Non trad it iona l  Schooling

Parents who place their children in tin 
authorized educational programs have a 
variety of reasons. Those who choose 
home schooling often see public schools 
or publicly approved private schools as 
too traditional or too conservative. By 
contrast, the grossing number of parents 
svho send their children to fundamentalist 
Christian schools tend to eel that the 
public schools are too liberal nr devoid of 
the moral and religious instruction that 
they see as crucial to children’s education. 
These disparate groups have tsvo things in 
common: a rejection of the ideal of the 
U.S. public school as melting pot and a 
willingness to defy the lasv in the interests 
of their children.

The public education system is caught 
in the middle, unable to please everyone 
but responsible for enforcing compulsory 
attendance laws against those who dis­
agree with the values that undergird the 
public school program.3 Some state and 
local officials won'’..., whether com­
pulsory attendance >important enough to 
be treated as a criminal offense, with stiff

penalties imposed on parents for se eking 
v hat they believe to be the best education 
'or their children. Others worry that chil­
dren in unaccredited programs may ,ot be 
acquiring the essential skills for good 
citizenship and self-sufficiency; they are 
also concerned about the long-range im­
plications of allowing large segmenis of 
the population to insulate themselves 
from the mainstream of society. Still 
other: fear that private schools provide 
havens for those who seek to avoid racial 
integration.* O n: slate official expressed a 
private suspicion that hucksters, in ­
terested only in tuition payments, were 
running one particular fundamentalist 
Christian school. Meanwhile, a lew state 
officials have recognized the financial im­
plications for public schools of the trend 
toward nontradilional schooling, which is 
siphoning off students and thus enroll- 
ment-bascd state aid.

This issue is unlikely 10 go away. In 
tael, the n u n ib f  of families choosing 
nontradilional educational options seems 
to be increasing. The Census Bureau 
estimates that enrollments in non-Catho- 
lic private schools increased from 615,54R 
in 1965 to 1.433.000 in 1975,4 These 
figures probably cover only established, 
accredited schools, however.* Families 
choosing unaccredited schools neither 
seek nor want state approval, and they 
probably do not want to be counted by 
the Census Bureau. Manv of the unan-
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Ljotne states have 
c o n s c i L h  deregulated 
private schools. These 
states expressly limit 
state authority to 
promulgate regulations.
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thorized schools arc fundamentalist Chris­
tian schools, which reject state authority 
over their operations as a matter of faith. 
Some refuse even to provide information 
on themselves. Using techniques designed 
to locate all hard-to-find schools in a sam­
ple of 22 counties. Bruce Cooper and 
Donald McLaughlin estimate that there 
arc 15,000 non-Catholic private schools in 
the U.S., serving two million children; 
they also estimate that enrollments in 
these schools are increasing at a rate of 
100,000 per year.6 It seems likely that the 
largest growth in attendance has occurred 
among small, unaccredited schools.

Many other children in the under­
ground education movement arc taught at 
home. John Holt, an educator and author 
whose Boston-based organization, Holt 
Associates, provides support services for 
home instruction, estimates that there are 
more than 10,000 families educating their 
children at home in defiance of compul­
sory education laws. Others believe the 
number to be much higher.

If enrollment figures are hard to come 
by, data on the quality and goals of un­
accredited education programs are even 
more elusive. Virginia Nordin and Wil­
liam Turner have attempted to locate and 
evaluate fundamentalist Christian schools 
in Wisconsin and Tennessee. From their 
own observations and the scant available 
data, they have concluded that supporters 
o f  these schools arc motivated by s t ro r j  
religious beliefs, not by segregationist at­
titudes.7

The scant amount of available evi­
dence from standardized tests suggests 
that these unaccredited alternatives arc 
educationally adequate. Test scores intro­
duced as evidence in a few lawsuits sug- 
ges. that children’s performances improve 
after they are enrolled in unauthorized ed­
ucational programs.*' Test data from 
a home tutorial network in Los Angeles 
showed children in the tutorial program 
scoring higher than children in the public 
schools. However, the researchers did not 
control for parents’ socioeconomic stf us, 
and pretest data were not available.1'

T re n d s  in S ta te  Regula tion

Traditionally, compulsory school at­
tendance laws have serve 1 as the mecha­
nism for cnforcomrui of i mimum stan­
dards for private c lucauon. Punishment 
for breaking those aws has been directed 
at parents and children, not at those who 
offer private instruction, Typically, the 
basic requirement of these laws is school 
attendance, although some states require 
education of the child. These laws almost 
always mandate fines and jail sentences 
lor parents who fail to comply; frequently 
they make children subject to truancy

charges and possible institutionalization. 
In nearly every slate, the local super­
intendent or school board and the local 
prosecuting attorney are responsible for 
identifying truants, i.e., children who are 
not enrolled in an approved educational 
program, in most states, local officials 
also have primary responsibility for ap­
proving home instructional programs, if 
such programs are allowed by state law. 
Local boards may also have responsibility 
for approving private schools, but the 
state often assumes this task. The criminal 
sanctions in compulsory attendance laws 
appear to have been designed for parents 
who arc guilty of neglecting their chil 
drcn’s education.

Acceptable ways of complying with a 
compulsory’ education requirement vary 
widely among the states. Some states 
demand certification of teachers and 
schools, some require that only the 
schools be approved, and some merely re­
quire minima’ evidence that schooling 
takes place. At one end of the spectrum, 
such states as Alabama, Iowa, Nebraska, 
North Dakota, West Virginia, and Wis­
consin have obtained state court approval 
for at least some aspects of the regulation 
of private educational alternatives. Those 
states with mere flexible requirements will 
probably experience less litigation, unless 
the state boards exercise their broad .statu­
tory authority to impose more stringent 
standards Connecticut, for example, pro­
vides a broad exception to the school a t­
tendance requirement; parents who do not 
send their child to public school must 
educate the child themselves or “ show 
that the child is elsewhere receiving equiv­
alent instruction in the studies taught in 
the public schools.” Other states that 
follow this model include Delaware, Ida­
ho, New Jersey, South Dakota, and Ver­
mont. The laws in inese states typically do 
not specify who the teacher must be or 
where instruction is to take place.11

Some stales have consciously deregu­
lated private sehooL. These states express­
ly limit state administrative authority to 
promulgate regulations. Tennessee, for 
example, prohibits the state board and 
local boards from regulating faculties, 
textbooks, or curricula in church-affiliat­
ed schools ■- Frior to the passage of a new 
law in North Carolina, the state board 
had gradually expanded its regulations 
gove.ning private schools to the point of 
requiring that teachers’ qualifications, 
courses of study, and textbooks be sub­
stantially the same as those in the p r 1 lie 
schools. Now North Carolina requires on­
ly that private schools keep records oil 
pupil attendance and disease immuniza­
tion and that they select and administer a 
nationally standardized test to students 
each year. The schools keep the tests on



file nnd make them available to state in­
spectors. They must also meet fire, health, 
nnd safety standards established by other 
laws, is

State lass in Washington prevents state 
agencies from expanding on statutory 
provisions, but these provisions set mini­
mum standards as to length of a school 
year, length o f  day, subjects to be taught, 
and teacher qualifications. Teacher certi­
fication is required, except for courses in 
religion and other subjects not taught in 
the public schools.14 This requirement :.s a 
stumbling block for many private educa­
tional alternatives. However, state law in 
Washington allows persons of ‘‘unusual 
competence”  to teach, if they are super­
vis'd by certified teachers. In practice, 
Washington ma> allow private educators 
more flexibility than the state law would 
suggest.

Laws in abnm half of  the slates permit 
instruction at home by a parent.15 Other 
states p e m it  instruction at home by a 
certified 'c,tcher (who may also be the par­
ent). Of i.ourse, home instruction is per­
missible in any state if it meets all the re­
quirements of a private school.16 It would 
not he easy for most homes to meet these 
requirements.

State legislators and board members, 
torn between strong lobbies for both pub­
lic and private education, arc having a dif­
ficult time dealing with the issue of regula­
tion of private education. In states that 
have little regulation, such a; Oregon and 
Idaho, bills to establish even minimal 
reporting requirements are failing to pass. 
Liy contrast, efforts in the state of Wash­
ington to permit instruction by a parent 
arc also foundering in the legislature. 
Large numbers of state legislatures are be­
ing asked — usually by fundamentalist 
Christian schools — to deregulate private 
schools, but to date only Alabama has 
responded to such requests. The topic ap­
pears to be so controversial that a!,; kind 
of legislative change will he very difficult.

Legislative change is not impossible, 
however. Both Ari tona and Vermont re­
cently modified their laws lo reduce the 
l. ietio*' between public and private educa­
tion sectors. Clearly, legislative change is 
more desirable titan change through the 
courts It is less polarizing, and it mini­
mizes personal costs for the individuals in­
volved.

Suprem e C o u r t  G uidance

In the 1920s the U.S. Supreme Court 
outlined in part the limits to state regula­
tion of private education. In Pierce v, So­
ciety ill Sisters the Court struck down an 
Oregon law that required attendance at 
public schools only. The Court held that 
the law “ unreasonably interferes with the

liberty of parents and guardians to direct 
the upbringing of children under their 
control.” 17 The Court recognized as legit­
imate the interests of the state in com­
pelling some form of schooling, but in this 
case the state had gone too far.

The Supreme Court also dealt in the 
Twenties with laws in Nebraska and 
Hawaii that were less restrictive but that 
still unreasonably burdened the right of 
parent', to rear their children as they deem 
fit. In Meyer v. Nebraska,™ the Court 
struck down a state law forbidding the 
teaching of foreign languages to younger 
children. The Court found that this law 
was not rationally related to the stated

1C learly, legislative 
change is more desirable 
than change through 
the courts.

goal i1. Nebraska o f  cultivating good citi­
zenship. Meanwhile, in Farrington v. 
Tokusliige, the Court struck down a law 
regulating foreign language schools in 
Hawaii, These schools, which were pre­
dominantly Japanese, were required to 
pay fees, to submit numerous reports, to 
establish their commitment to the “ ideals 
of  democracy,” to adhere to strict rules 
regarding when and how long the schools 
could operate each day, and to follow de­
tailed regulations on textbooks and other 
matters. The Court observed that enforce­
ment of the act “ would probably de­
stroy most, if not all,” o f  the affected 
schools. ***

More recent Supreme Court decisions 
have provided some additional guidance 
on the extent of state authority to regulate 
private education. In 1979 the Court ob ­
served in NLRU v. Catholic Bishop o f  
Chicago that enforcement of federal labor 
laws against religious schools touches on 
First Amendment rights. The Court decid­
ed the issue on statutory grounds, how­
ever, holding that the National Labor Re­
lations Act does not apply to church 
schools,:u In 1981 the Court ruled similar­
ly in St. Martin Evangelical Lutheran 
Church s. South Dakota, a  case involving 
federal and state unemployment taxes.:i 
Both eases follow a Supreme Court rule 
that requires lower courts to '■onstrue 
statutes in ways that enhance their consti­
tutionality. The Supreme Court might 
have upheld the statutes involved in these 
two cases, had the statutes expressly in­
cluded church schools. But the Court 
avoided a decision on the issue. These two 
cases suggest only that state regulation of 
private education may sometimes go too

far, but the C ourt’s decisions provide no 
detailed guidance.

Finally, in a very different kind of 
case, the Court ruled in 1972, in Wiscon­
sin v. Voder, that Amish families with 
strong religious objections to public 
schooling are exempt from educational 
programs beyond the eighth grade.”  Al­
though the plaintiffs objected to the ab­
sence of Amish values in the public school 
program, they accepted compulsory 
school attendance in the lower grades 
because they believed that their children 
should acquire basic skills. The Court 
held that, as applied to the Amish, the 
compulsory attendance law in Wisconsin 
is unconstitutional. This ruling does not 
affect state compulsory attendance laws in 
general, even in Wisconsin.73 Yoder holds 
only that a state cannot compel a child to 
attend public school in the face of strong 
religious objections and when the state’s 
interest in the education of the child is 
adequately served by an alternative pro­
gram. The Court was careful to dis­
tinguish between philosophical and re­
ligious objections to formal schooling, 
and it took into consideration the long 
tradition of the Amish.

Despite the Court’s limiting language, 
the Yoder decision can he extended at 
several points. First, it clearly applies to 
religions other than the Old Order Amish, 
if plaintiffs demonstrate a comparable 
sirceriiv of belief and if the record shows 
that the states' interests are being met by 
adequate alternatives. To restrict the ex­
emption granted in Yoder to a single re­
ligion would be unconstitutional. The 
Yoder decision may also apply to non- 
theistie, iiomraditional religious beliefs, if 
the standards in Yoder are otherwise 
met.74 To date the Supreme Court has not 
had occasion to consider extensions of 
Yoder.

Current .Indicia] Activity

Lower courts have followed Yoder on 
|y when dealing with traditional, thcisiic 
beliefs.75 In other cases, despite obviously 
sincere religious objections to approved 
school programs, the courts have refused 
to extend Yoder. Some of these cases have 
involved fundamentalist religious schools 
using the self-paced Accelerated Christian 
Education (ACE) curriculum.

In the celebrated case of State v. Faith 
lluptisi Church,'-1' a Nebraska court ex­
amined these curricular materials and 
found them generally adequate. Faith 
Baptist Church indie ued that it would not 
request approval 'at the ACE program, 
even though church officials had been in­
formed nformally that the state board 
would giant such approval. The school 
pin by Faith Baptist Church emploved no
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certified teachers, and school officials re­
fused to furnish names and addresses of 
students to local and state education agen­
cies, as required by state law. The de­
fendants, citing Yoder, argued that the 
Mate has no authority whatsoever over the 
operation of a religious school. They of­
fered evidence, including passages from 
the Bible, supporting their view that 
religion must be integrated into teaching 
and that the public schools are inadequate 
to this t3sk. Finally, the defendants as­
serted that public schools have secular 
humanism as their basic philosophy.

The Nebraska High Court rejected 
these arguments and upheld the state 
regulations. The U.S. Supreme Court 
dismissed an appeal by the school for 
want of a substantial federal question.77 
To enforce court orders to close the 
school, a lower Nebraska court for a time 
had the church door padlocked during 
school hours. The children transferred to 
an unapproved fundamentalist religious 
school in Iowa. The case seems far from 
ended, however. The local prosecutor is 
now seeking enforcement of the Nebraska 
compulsory attendance law against the 
parents and school officials, and the 
minister who operated the school was 
jailed for contempt of court.

Nebraska officials are now proceeding 
against other fundamentalist schools. 
One, the Park West Christian School in 
Lit coin, is operated by the Rev. Carl 
Godwin, the pastor of Bible Baptist 
Church, Godwin, although clearly em­
barrassed by the publicity, is articulate 
and active. He has organized t.ie, Ne­
braskans for Religious Freedom and has 
retained the legal services of  Wili am Ball, 
the defense attorney in the Yoder case. 
Ball has a reputation for winning cases of 
this kind, and Godwin is willing to eport 
enrollment data and similar matters. Thus 
Godwin’s case may force the courts to 
focus more sharply on the constitutional 
issues. Godwin spoke before a conference 
of more than 100 leaders of public and 
private education, sponsored by the U.S. 
Education Department in early May, and 
lie seems capable of winning support from 
die traditional private education sector, 
Such support could help to bring about 
legislative change before court action 
becomes necessary.

A flurry of judicial activity involving 
religious schools is now in progress, with 
mixed results.76 Most court opinions arc 
grounded in state constitutions or stat­
utes. . Ithough the case law can be trans­
ferred from state to state (as guidance, not 
as precedent), the disparity in state con­
stitutions and statutes does not permit 
broad generalizations. Of course, general 
rules lor federal cases may emerge, but 
this lias not yet occurred.

Home instruction is in a somewhat dif­

ferent category than instruction in an un­
approved school, although the line be­
tween them is unclear. Home instruction 
may be entitled to even more constitu­
tional protection, because the child/par­
ent relationship may be entitled to con­
stitutional protection under a right to 
privacy. But this idea has not been tested, 
and judicial reactions to it have been 
mixed.

Of course, judicial opinions to date on 
home instruction represent only the tip of 
the iceberg. Additional cases have been or 
will soon be filed in Iowa, New Hamp­
shire, Maine, Michigan, and many other 
states. Given the accelerating growth of 
the fundamentalist Christian schools, 
other nontraditional private schools, and 
home instruction, strict state requirements 
for compulsory attendance in approved 
schools will probably continue to be chal­
lenged. As 1 have already noted, litigation 
of this type carries with it high personal 
costs for the individuals involved. Such 
litigation also has the potential to polarize 
supporters of public anc! private educa­
tion.

Im plica tions  for  Public  Policy

Thus legislative reform seems prefer­
able to judicial reform. Unlike the courts, 
legislatures arc not limited to accepting or 
rejecting existing statutes. Their wider 
range of options allows for greater flexi­
bility.

States that wish to reform the regula­
tion of private education through legisla­
tive action might consider a shift in focus 
from compulsory school attendance lo 
compulsory education. The available evi­
dence, though scant, suggests that peri­
odic testing of children enrolled in non­
traditional educational programs may be a 
viable alternative to compulsory school at­
tendance. States that move in the direc­
tion of compulsory education should 
probably establish minimal requirements 
for nontraditional programs with regard 
to the subjects to be taught, the amount 
of time per day and year to be devoted to 
instruction, and the reporting of enroll­
ment and attendance figures and similar 
data to state officials. If a child shows un­
satisfactory academic progress on stan­
dardized achievement tests, state law 
might require rcmrdial instruction in an 
accredited or approved school.

In the interest of consumer protection, 
a state may wish to establish regulations 
that guarantee honest and fair promotion 
of private schools, including full dis­
closure of the teachers' qualifications and 
of the schools’ educational philosophies. 
However, existing laws may already pro­
tect consumers adequately.

Stales that are concerned about the 
operation of schools in private homes

could amend their statutes to permit home 
instruction only by a child’s parem(s). 
Statutes in such states could define 
“ school”  as instruction of children from 
one or more families by an unrelated 
teacher. (Some Mates may wish to emulate 
California, which has established separate 
rules for instruction at home by a tutor.)

North Carolina, Washington, and 
Oregon have established flexible regula­
tions for private education that could 
serve as models elsewhere. In Oregon and 
N arth Carolina, test scores h e lp jo  pro­
s’.de assurance that children enrolled in 
nontraditional programs are being edu­
cated. Washington relics on teacher certi­
fication for such assurance, although this 
gives private educational alternatives less 
leeway iri~stafflng and precludes in. r 'ac­
tion W a  oarent in most cases. Such legis­
lation would not be necessary, if state law 
did not give the stale board of education 
or other state administrative officials 
broad regulatory power over private edu­
cation in the first place. But such legisla­
tion is called for when a state hoard has 
gradually increased the requirements for 
nontraditional educational programs and 
the state legislature wishes to make clear 
its intent that statutory minimum stan­
dards are to remain minimum standards, 
not subject to expansion by administrative 
action.

Administrative action is probably the 
most peaceful means for resolving issues 
related to the regulation of private educa­
tion. And flexible state laws make such 
action possible. In New Hampshire, for 
example, state officials have reached a 
somewhat fragile agreement with the fun­
damentalists: The state will accept school 
records submitted on church stationery in­
stead of on standard state forms. Thus the 
state receives the information it must have 
to approve fundamentalist educational 
programs, and the fundamentalists do not 
feel that they are submitting to the state 
regulatory system. In Iowa, the state has 
agreed to accept reports from parents 
rather than from fundamentalist schools. 
Iowa fundamentalists see parcn'al reports 
on children’s schooling as analogous to 
the annual reports these parents file with 
the Internal Revenue Service. But they 
deem it inappropriate for the state to re­
quest such information directly from the 
clturch.

Because they are staunch supporters of 
public education and because they may 
see nontraditional educational programs 
as a threat to their membership, teacher 
unions seem likely to oppose the relaxa­
tion ol state laws requiring attendance at 
approved schools staffed by certified 
teachers. These unions may argue that 
testing instruments arc not yet sufficiently 
sophisticated to assure the public that ade­
quate education is taking place. This is



probably iruc, but it could be argued that 
teacher certification is no better. Teacher 
certification is usually dependent on com­
pletion of  a degree, which in turn is de­
pendent on passing final examinations in 
college courses. (In some states, certifica­
tion is also dependent on passing a compe- 
icn.y tost.) Ultimately, state legislators 
must decide whether testing a chiid, test­
ing his or her teacher, or testing both 
would best provide adequate assurance 
that education is '.aking place.

Local school officials are also likely to 
oppose the relaxation of existing state 
laws regulating private education. As sup­
porters of public education, such officials 
will probably be wary of the academic and 
social implications of nontradilional al­
ternatives. They may also be concerned 
about the loss o f  state aid to public 
schools (which is based on enrollments), 
should more flexible regulations encour­
age tainilies to choose private alternatives.

States that are sensitive to these prob­
lems could publish test data from non- 
irnditional programs., if these data are 
available. They could also stand ready to 
revise their policies, if children in non- 
traditional programs fail to perform as 
well as they should. States should also 
recognize and deal with the problems 
caused by the loss of  pcr-pupil aid to local 
school districts. For example, states might 
explore constitutional \vays~of providing 
partial state aid to local districts that make 

.ineTuschooMibranes, physical education 
facilities, a rt facilities. _tcs<ing_and guid­
ance services, and other resources avail­
able to pupils in alternative educational 
programs. Such cooperation requires new 
law's and regulations, i f  also demands new 
relationships between state and local 
education officials and between public 
and 'priva'te'cducational systems.

I As an example ot the extreme emotionalism dial 

surround* these cases. John Singer was involved in a 
slm.'t-om with law enforcement officers and unskilled 
o m  .ide hn Utah home three years ago. The officers 
were investigating a charge that Singer had Tailed to 
abide by his obligations under the Utah compulsory 
school attendance law.
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NOTES

Preliminary Findings

Religious anc Secular Schools: Differences in State Control
Research Request R3-1S9
Leslie Longenbaugh, Research Staff
May 4, 1983

Which states allow religious schools to operate free of state control?

A. Primary and Secondary Schools

1) Five states exempt religious schools from some requirement(s) 
to which other private schools are subject.*

a. Maryland
b. Nevada
c. Pennsylvania
d. Tennessee
e. Washington

?.) Eight states do not require accreditation, approval, or licensure 
of any nonpublic school.*

a . Californi a
b. Delaware
c . FIori da
d. Massachusetts
e . Minnesota

f. New Mexico

9* North Carolina
h. Wisconsi n

3) One state, South nakota, has removed all state standards from all
nonpublic schools. Students in 
competency tests periodically to 
adequate instruction.**

-) Twenty-one states have voluntary, 
by all nonpuhlic schools.*

a . A1abama 1 .
b. Ari zona m.
c . Colorado n.
d. Ceorgi a 0.
e . Idaho p.
f . 111 i noi s q.
9 • Indi ana r.
n. Iowa s.
i . Kansas * #
j . Loui si ana u.
k . Mis si ssippi

the nonpublic schools must take 
ensure that they are receiving

rather than mandatory, repirting

Montana
New Jersey
North Carolina
Oklahoma
Oregon
Tennessee
Texas
Utah
Vi rgi nia 
Wyoni ng



5' At least two states other than Alaska have legislation pending 
that wcjl d effect state control of religious school s .***

a . Coiorado
i. The bill would exempt both religious and secular private 

schools from state control.
b. Montana

ii. The bill would make mandatory some of the requirements 
that are now voluntary.

Pre-schools

1) Three states now have laws exempting religious pre-schools from 
all state certification and inspection except for conformity 
with health and fire codes.****

a. Arkansas; enacted 1931
i. A lawsuit has been filed challenging the constitutionality 

of the Arkansas law on the grounds that it denies the 
children who would attend such schools equal protection 
of the law.*****
a) A copy of the plaintiffs' brief in this lawsuit has 

been sent to u s .

b. Illinois
c. Virginia

2) Legislatures in two states other than Alaska are now considering 
legislation that is similar to HR R57 in regard to pre-school s.****

a. Arizona
b. California

How do such states distinguish between religious and secular nonpuhlic 
schools for the purposes of tne exemption?

Religious schools for the purposes of these exemptions usually are 
those that are sponsored and funded entirely by a church or religious 
organization rather than through the state or federal government.

The language used often includes a phrase such as "church-sponsored 
schools or schools with religious charters."
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WHAT EVERY PARENT SHOULD KNOW 
ABOUT THE ASS0C3AT30N OF CHRQSTJAN 

SCHOOLS 3NTERNAT30MAL
by Dr. Paul .A. Kiand . Executive Direclor 

.Association ol C hristian Schools International

The Association of Christian Schools International (ACSIl 

is a non-profit serv ice organization serving Bible-centered 

Chrisiian schools and coileses. It is Ihe largest association 

of Christian schools in the world with a membership of 

1.933 schools nnd a combined student enrollment of 

337.354. Over the past live years. .ACS1 membership has 
nearly doubled in size. The annual cost of school ' I  
membership is S3.00 per student payable on October !. ' 

Most schools include this small ainoun’ in iheir annual 

student registration fee. .As a parent. > m  need lo know 

about the wide variety of services offeied by A C S  I Hint 

directly benefit your Christian school and ultimately your 

child or children in the school,

ILGAL. LEGISLATIVE SERVICES

Over the past five years. ACS! has raised and spent more 
than S400.000 to preserve your school's religious Ireedom. 

W e  have had mnfor struggles w u h  ihe U.S. Department of 
Labor and the IRS. There have been several importan' 
victories but Ihe struggle continues. Last week, mr 

example. I met with U.S. Department ol Education leaders 
in Washinulun. D.C. to discuss guidelines on how state 

departments of education can work cooperatively with 

Christian schools instead of attemptin'! to control them. 
Next week 1 fly in Washington. D.C. .main in meet with U.S. 
Department of Labor officials. We will altemni to reverse a , 

decision made bv the previous U.S. Secroiarv ol Lunar 
under Hie Carter A d ministration lli.il i.iaimei.1 Ciiristian 

school lear.liorx are secular employees inihiect to government ' 

.e.ielic'v'i oiiirnl. IiilFeii.isrACSI Flos organized parent and 
teacher letier-wriiinK campamns lo the While House and 
members of Congress on various issues. The results have • 
been important to your school and your children.

CONVENTIO NS A N D  CONFERENCES

Another service of ACSI is lo encourage the spiritual and 
professional growth of your school's staff through ACSI 

conventions and conferences, '.’our child's teacher comes 

away from these meetings with fresh insight and inspiration 

for Ins or her ministry in Ihe classroom. The ACSI staff of 

42 people work year-round preparing for these meetings. 

More than 20,000 teachers, administrators nnd board 

members will attend the seventeen ACSI conventions held 

in the United Stales and Canada this year. ACSI also 

conducts similar programs in other countries.

ACCREDITATION A N D  CERTIFICATION

Under the capable leadership of ACSI's president. Dr. Roy 

W. Lovvrie. |r.. the association offers a quality program of 

ttchnoi accreditation and teacher nnd administrator certifi­

cation. These professional services are designed to raise the 
spiritual and academic levels ol our schools and lo provide 

testimony to all. including government agencies, that the 

Christian school community has its o wn forms of

professional recogn' Dr. Luwrie is also Ihe editor of 

Chrislion Scnne' ssiunal journal for Christian

school leachc numbers. It is provided free of

charge lo ter -si member scnoois.

u rU D E N T  A C T IV m E S

Approximately 25.000 Christian school students par- 
licipalu annually in ACSI student activities. I n m  referring 

lo speech meets, spelling bees, choir festivals, science lairs, 

ari lesiiv.ns. sporting events, piano festivals, academic 

meets, band festivals, cheerleader camps and student 

leadership conferences. Each of these events is designed lo 

inspire leadership qualities and communication skills so 
ih.ii sludenis will be effective m  sharing |esus Christ with 
others.

PROFESSIONAL COUNSEL

ACSI personnel ure located in tweivenffiees throughout Ihe 

country. Thev are available to nfior counsel and information 
to Christian schools in Ihe United States and Canada. The 

ACSI regional directors are competent leaders in the 

Christian school movement. Prav for them as thev travel 

thousands ol miles each year on behalf ot ACSI member 

schools.
PROFESSIONAL HOOKS

ACSI publishes many books and manuals for parents, 

administrators, board members, teachers, school secretaries 

and students. The association also publishes a monthlv 

teacher placement list, nn annual directory of mctnoer 

schools nnd colleges, regional newsletters nnd uur pro­

fessional journal. Christian School. This flow of vital 
informniiunis important to the quality of education in your 

child's Christian schoul. Without thestrnng flow of written 

communication provided by ACSI. the Christtnn school 
movement would soon lose its cohesive thrust.

REDUCED INSU R AN C E RATES

ACSI insurance programs return more than one million 

dollars a year lo its member schools nnd colleges via 

savings in premiums and worker's compensation rebates. 

M a n y  schools more than offset the annual cost of ACSI 

membership with savings (rom the group insurances 
offered llirough ACSI. —

Finally, the most important lliinq parents should know 

about ACSI is that everyone w h o  is n pnri of the association 

is vitally concerned about children nnd young people. The 
42 staff members, the 20 pcupie w h o  serve '-a Ihe ACSI 

Board and scores of nllwrs w h o  assist with ACSI programs 

are ail hnrn-ngmn believers in |esus Christ. W e  are strongly 

commuted to quality Christ-centered education. Along 
with the staff of voiir fine Christian school, we have devoted 

our lives to the task of inspiring ihe next generation to be 

followers of |esus Christ. □
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/* ) Compulsory Schooling 
JL Jmd •  and Nontraditional Education

The Issue

today believe that 
is not necessarily 
every child. They 

schools (not

Some parents 
or private)
"right" for 
nontrad itional
educating them at home. Their reasons vary. Some 
overriding religious concerns; others are dissatisfied

traditional schooling (public 
equivalent to "education" nor 
are placing their children in 
necessarily accredited) or

have 
with

or mistrust the public school system. Occasionally they seek 
only to escape the effects of public desegregation policies.

Some private options may violate state compulsory attendance 
laws. In some states, parents and individuals operating 
unaccredited private schools have received or are faced with 
jail sentences. One fundamentalist Christian clergyman in 
Nebraska has refused to comply with court orders directing 
him to either obtain state approval for his school or cease 
operating, and he has been jailed twice. A church has been 
padlocked to enforce laws requiring private schools to obtain 
state approval and comply with state rules for operating a 
school.
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The Choice Before
State Education- Policy Makers

In spates that require compulsory school attendance (rather 
than compulsory education) and require certified teachers in 
private schools, policy makers are being asked to chance the 
laws. Private school people seek fewer requirements for 
private schools, exemption of church schools, provision for 
home instructions, removal of teacher certification 
requirements or other policies that would make it easier for 
individuals to choose nontraditional education options free 
of state accreditation or approval.

How Manv Children are in Unapproved Education Potions?

While most children in nonpublic schools are enrolled in 
Poman Catholic institutions, the U.S. Sureau of Census 
estimated that (as of 1975) there were close to 1.4 million 
children in non-Catholic, private schools. Most likely the 
census bureau counted only traditional and accredited 
schools. A more careful study for the National Center for 
Statistics suggests there are about 15,000 non-Catholic 
private schools serving approximately 2 million students, and 
that this population is increasing by 1 0 0 , 0 0 0  students per 
year. One might speculate that the difference of some 
500,000 to 600,000 children between the official census and 
t.nis study represents the number of children in unapproved 
schools.

By contrast, public school enrollments declined from 
approximately 45.9 million in 1970 to 42.6 million in 1978.

Estimates of the numbers of children being taught at heme 
vary from 10,000 to 50,000.

Education In An Unaooroved Setti.nc

When available, testing data shows that children in these 
schools are performing above national standards. The data do 
not show whether this is due to socioeconom\c status, other 
individual characteristics, or the education program. Witn
this caveat, the data shew children in a Los Angeles home
tutorial program (approved by the state) scored higher t.nan 
children in public schools on nationally standardized tests.. 
Experimental work done about ten years ' u o showed no 
significant difference in students' test scores whether they 
were taught by an excerienced teacher or by a lav terser, 
knowledoeac1 e in the subject dsucht. Finallv, in three court
cases, attorneys introduced evidence cf test scores snowi.no



improvement as children moved from a public school to a 
private, unapproved education option.

State Education Requirements

Traditionally, states enforce minimum standards for private 
education through compulsory school attendance laws, which 
provide for punitive action for noncomp .̂ng parents and 
children, but not for those who offer private instruction. 
Although these laws vary, they contain the following 
features:

o All states have some kind of compulsory law requiring 
school attendance or education of children.

o States that require education of the child rather than 
attendance include Connecticut, Delaware, Idaho, New 
Jersey, South Dakota and Vermont. Most states require 
school attendance, although many of these provide 
exceptions for home instruction.

o Almost every state provides for jail sentences and fines 
for parents who fail to comply with the state's compulsory 
attendance law.

o .Without exception, compulsory requirements can be 
fulfilled by attendance at a nonpublic school that is 
properly approved or accredited. A number of states 
require the teachers to be certified, or require approval 
of the curriculum and similar matters.

o Some states have recently "deregulated" private schools, 
and have restricted the authority of the state board of 
education to regulate them. These include Alabama, 
Arizona, Louisiana, North Carolina, and Tennessee. 
Washington restricts state board authority but contains a 
number of important statutory requirements, such as a 
teacher certification requirement.

o Laws in about half the states permit home instruction by a 
parent whether the parent has a teaching certificate or 
not.

o In some states, courts or attorneys general have ruled 
that if the home meets the standards for private school 
(generally, where a parent is a certified teacher), home 
instruction is allowed even if state law does not 
expressly so provide.
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Court Challenges

The United States Supreme Court has indicated that regulation 
of nonpublic education can go too far. In a landmark case, 
Yocer v. Wisconsin, the high court narrowly ruled that 
Wisconsin's compulsory attendance law could not be enforced 
against the Amish (a religious community). The Court held 
that the state cannot compel attendance of children in the 
face of strong religious objections, so Iona as the children 
are adequately educated in an alternative setting. Lower 
courts have extended Yoder only when traditional religious 
beliefs are involved. Decisions outside of this narrow realm 
have been mixed, with most cases turning on state 
constitutional or statutory grounds.

litigation over the status of private education bar 
.Iminated in court rulings in a number of states, among them 

"lorida,- Hawaii/‘ Iowa, Kentucky, Michigan, Nebraska, North 
Dakota, Ohio, Washington, and West Virginia. Generally; 
states undergoing , litigation require school attendance andi 
certification of. p r i v a t e “school teachers.- ;?-ln a few states 
t.-.e central issue is approval of curriculum or facilities, or 
tuning rules. Additional cases have been o r  will soon be 
•.led in_ many states, including Iowa, Maine, Michigan, New- 
-'.-.mpshire, North Dakota, and Virginia, Given the growth of 
.ndamentalist Christian schools, other nontraditional 

::iv3 te schools and home instruction, states that require 
oimpulsory school attendance and set standards for the school, 
wi.ii probably baseball eng ed .in the near future. ^

The litigation receiving the most attention from the media 
appears to be State v. Faith Saptist Church, cealina with tne 
refusal of Reverend Everett Silevan to cctain approval from 
Meoraska for any aspect of his church-run school. The scnool 
uses a series of booklets called the Packet of Accelerated 
Christian Education (PACE), including instructional 
information and self administered tests. The school does not 
use state-certifiel teachers, a requirement under Nebraska's 
compulsory school attendance law. The Nebraska high court 
found the mater ia.l-s ade_c.uate.,. but..-.upheld- the—  artra-re'a 
requirement for- certified teachers. On appeal to_ the United. 
States Supreme Court, the case was summarily'' dismissed 
because, based onr,tiie, papers filed before it, the higlr-court 
couid not '..iden,tJLfy_an important constitntiona.l issue.

Somewhat similar opinions (not going to the U.S. Supreme 
Court) have been handed down by state courts in Florida, 
North Da.<ota, and Wisconsin. In some cf these cases, parents 
refused to provide anv evidence about tne child's schooiir.c.
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In other cases, state courts have ruled in favor of parents. 
In Ohio, in State v. Wbisner, the state supreme court struck 
down a system of state regulation that, by its literal terms, 
left no time for religious instruction in a private school. 
A Michigan court was reluctant to find a mother teaching a 
child at home guilty under the state's compulsory attendance 
law, as she met the requirements for teacher certification 
but refused to obtain a certificate for religious 
reasons. (Michigan allows home instruction only by certified 
teachers.) In a Kentucky case, the state court applied a 
state constitutional provision (found only in a handful of 
state, constitutions) that'' prohibits^re'cprrring— a ‘ child-- to 
attend-a school which parents' f ind-.-Ob j.ectio-nabl-e foq 
conscientious reasons. ]

Policy Alternatives

Where statutory requirements are flexible, imaginative 
administrative solutions to the issue become possible. In 
New Hampshire, for example, state officials reached a 
somewhat fragile agreement with fundamentalists that required 
information to be submitted on church stationery rather than 
on official state forms. This fulfills the state's need for 
certain information, but recognizes the fundamentalists' 
tenet that they should not submit to state regulatory 
systems. In Iowa, the state accepts reports from parents 
instead of the fundamentalist school. The fundamentalists 
involved felt individual reporting was no different than 
filing an income tax form, while a church report was 
tantamount to church submission to state regulation.

A state considering a change in its. policy can look to sister)’ 
states for models. In the past .five years several states' 
have deregulated private educationJ

o Tennessee, for example, prohibits the state board and 
local boards from regulating faculties, textbooks, or 
curricula in church affiliated schools.

o North Carolina- requires •'oply that̂ ' private schools keep 
records- oh;;;pupli.': a 1 1 a n d " . I d
that they' 'select,..and admin is ter,;a’'nat1^nairT^^srt^t^aroa zed * 
test^tc^sltofents each -year ."'-:Th.e_-’'schools, keep the tests-,'on 
file and make- them.- available-'to" state inspectors. The£ 
must -also mee'tr‘fir e', health,., and safety standard's 
established by other laws. ’
'  •* J  ............................

o Washington prevents state agencies frcm expanding on 
statutory provisions, but these provisions set minimum
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standards as to length of school year, length of day, 
subjects to be taught, and teacher qualifications. 
Teacher certification is required, except for courses in 
religion and other subjects not taught in the public 
schools. State law in Washington allows persons of 
"unusual competence" to teach, if they are supervised by 
certified teachers.

o The Vermont legislature, following efforts by its state b o a r d  to require teachers certification, made it clear it 
could not do so, and also strengthened its child abuse 
laws in order to narrowly focus on actual problems, rather 
than to sweepingly subject all private educators to 
regulation.

c In mid-1982 the Arizona legislature determined to permit 
heme instruction, so long as the child shows academic 
progress, as indicated by test scores or an impartial 
professional evaluation.

o Louisiana exempted schools which receive no local, state 
or federal funds from most reporting requirements.

- 1 “
o Arizona, Oregon, and North Carolina require testing of the 

; nil dr an, to help provide assurance chat they are ceing
3 C U C S TL 0  d  •

o Teacher certification is the mechanism used in Washington, 
although it reduces flexibility for private education 
alternatives and precludes instruction by a parent in most 
c ases.

Questions

?ol ic makers contemplating a change in state compulsory 
education laws need to ask the following questions before 
deciding on a course of action.

Should compulsory attendance laws carry criminal sanctions 
against parents honestly acting in the best interests of 
their children?

Are tne children educated in unapproved settings acquiring 
what they need for good citizenship and self-sufficiency?

What are the long-range implications of large segments of 
the population insulating themselves from the mainstream 
of society —  in this case, by avoiding soace-approved



o Are private schools havens for those wishing to avoid 
integration?

o Do existing consumer protection laws assure that parents 
are evaluating small nontraditional schools on the basis 
of adequate and correct information?

o What are the political implications of the growing exodus 
from public schools, when local school districts depend on 
state aid based on enrollment or attendance?

Policy Implications

Organizations and individuals urging more flexible compulsory 
education laws argue that this is required to preserve the
free exercise of religion. These groups argue that parents 
know what is best for the child. They include those 
participating in nontraditional options, fundamentalist 
Christians, more traditional private schools and, to some 
extent, organizations and individuals concerned with civil 
liberties. The national ACLU, for example, in its Policy 
#71A, states: "We believe that, in the interest of parental
right to choose an alternative to public education, [home 
instruction with safeguards, such as approval of curriculum 
or testing of the child] . . . should be extended to all
jurisdictions because the state's interest in assuring 
minimum levels of education does not extend to control of the 
means by which that interest is realized."

Organizations and individuals urging retention or adoption of 
stricter requirements for private education generally argue 
that these regulations are needed to assure the best
interests of the child, and to prevent balkanization of
society. These groups include teachers' organizations and 
public school administrators.
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COMMENTS ON 
HOUSE B I L L  f--3 5  7 

and
S U »S 1 L l Dl L.L 7.- O' /

The subject at hand has to do with House Bill =’-35 7, currently 
before the Legislature, and a Senate Bill with identical 
language for which I have no number at the present time.

This is an act relating to the regulation cf religious school

The First Amendment to the U.S. Constitution says. "Congress 
shall make no lav: respecting an establishment of religion, 
or prohibiting the free exercise thereof;" With these words, 
the First Amendment guarantees a separate church and state. 
Historically, this has meant that the church was not subject 
to the state, nor was the state subject to the church.

The First Amendment also guarantees "free exercise of 
religion." Our nation has repeatedly recognized the value 
of this most important clause and has resisted infringement 
of First Amendment rights of the citizenry.

It is also true that the language of the Constitution of 
the State of Alaska provides similar liberties to these 
spoken to in the Constitution of the United States.

At the outset of these remarks, it should be noted that it 
is the responsibility of the church to provide buildings 
and equipment that meet reasonable regulations for fire, 
life safety, health, and sanitation when they are equally 
and fairly applied to all.

One of the reasons, for the presentation of the proposed 
legislation has to do with some language found in the 
Constitution of.the State of Alaska. That language reads 
as follows:

ARTICLE VII. HEALl'H, EDUCATION, AND WELFARE.
Section 1. The Legislature shall by general lav: 
establish and maintain a system of public schools 
open to all children of the State, anc may provide 
for other public educational institutions. Schools 
and institutions so established shall be free from 
sectarian control. No money shall be paid from 
public funds fcr the direct benefit of any religious 
cr other orivate educational institution.



We have no quarrel with the language set forth in the 
paragraph above excerpted from the Constitution of the 
State or Alaska. However, since the provision is made that 
the public school system of the State of Alaska shall be 
free from sectarian control, we believe it follows reason 
and logic that the church-operated schools of the State of 
Alaska should be free from state control.

For this reason, we have addressed the importance of certain 
changes that need to be made in the present structure of the 
Alaska Statutes that would bring present law into line with 
the provision of the Federal anc State Constitutions.

Our special concern has to do with the impact of present law 
and the resultant regulations that could be written under 
the umbrella of the existing language.

While we have stated above that we have no quarrel with the 
right of the State to require reasonable fire, life safety, 
health, and sanitation standards, we would never submit to 
the inspection of personnel, programs, finances. records, 
curricula, etc., since this is clearly a violation of the 
First Amendment, and cannot be permitted by the local church.

For these and other reasons, we have proposed an Amendment 
to Section 1. A.S. 14.07.020(S).

In this Amendment, we have addressed the fact that it is cur 
sincere conviction that neither the Department of Education r.cr 
the Department of Health and Social Services has the constitutional 
right to general supervision over our pre-elementary schools, 
nor over the educational component of our nurseries.

We have also offered an Amendment to Section 2. A.S. 14.30.010(b)(1)

One of the reasons why we have suggested the addition of 
paragraph (D) has to do with the requirements set forth in 
paragraph (C). You see, it is our policy to regularly measure 
the progress of our students in our church-operated schools 
^through the usê  of national achievement tests, and we would 
have nb~prooIem with making that information available to 
anybody on a request basis. However, since the Constitution 
says that no law shall be made concerning the establishment 
of religion, we simply believe that the State has no right 
to REQUIRE that information. So, we have proposed paragraph 
(D) as an amendment to that section.

One of the questions that has been raised with regard to 
paragraph (D) is as follows: "If paragraph (D) should become
law, what assurance do we have that some 'fly-by-night' type 
ohurch such as the Jim Jcr.es syndrome or the 'loonies won't 
- c ̂ \+d anc s - a n z. v n a zhat t h e v  would call a churck-coerated school'
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Quire honestly, we don't have any assurance that that wouldn't 
happen. However, there are some reasons why I believe it would 
not happen. One of the reasons why I would question that a 
"Jin Jones" church or a "Moonies" church would start a school 
is simply that it. is not as lucrative an operation as that which 
generally interests them. They are usually looking for ways 
to get their hands on large amounts of money as quickly as they 
can with a minimum of work involved.

The operation of a school involves a great deal of hard work, 
dedication, consecration, and plain, old-fashioned elbow grease!

Church-operated schools must function in a free-market society, 
and they simply must produce what they claim to produce, or 
the parents will take their children elsewhere.

My second response to the original question would be as follows: 
It is our understanding that laws should be made for the benefit 
of and the protection of the majority of the people. While 
it is true that there is the possibility that some church like 
the Jim Jones, Moonies, or Universal Life Church people might 
start a school under the provision of paragraph (D). why would 
the Legislature of the State of Alaska wish to continue to 
impose an unconstitutional burden on the many churches in the 
State of Alaska who are doing a greau iob in the field of 
private education because it was afraid a possible small 
minority might start an educational program that would be 
undesirable?

Why would the Legislature want to take away the libe: :ies or
the many because it feared the abuses or a re'

Section 3 has been amended by the Department of Law as a 
housekeeping measure to bring it into line with the rest of 
the proposed legislation in this bill.

The next item under consideration is Section 14.15.030. Once 
again, this is a matter where we believe constitutional 
liberties are being abrogated. While it is a fact that we 
would have no problem providing this information on a request 
basis in cooperation with the State Department cf Education, 
we are convinced that it should not be required by law in 
order to maintain the true separation of church and state.

The last amendment pronosed in this bill is found in
A.S. 44.27.020(1).

This amendment is proposed in order to maintain the separation 
and state. Present law says that the Department 
ion shall administer the State's program of education 
ementarv, secondary, and adult levels. What we are

A. S . 44
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saying in our proposed amendment is simply that the State 
Department of Education does not have the right to acministe 
the church's programs of education, since the State neither 
founded nor funded our church educational programs.

Respectfully submitted,

Paul 'E. Glover

4/18/S3 
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SB 261 AND HB 357 

Summary of the Legislation

SB 261 and HB 357 deal exclusively with private church 
schools and schools operated by religious organizations and, as 
amended, are modeled after the legislation adopted by North 
Carolina in 1979 and by West Virginia in 1982 to remedy church- 
state constitutional conflicts. These laws, if enacted by the 
Legislature, would establish requirements that must be met by 
private religious schools in order for parents whose children 
attend them to satisfy the compulsory education law. They would 
also exempt pre-elementary and nursery programs operated by 
religious organizations from the supervision of the Departments 
of Education and of Health and Social Services. The purpose of 
these bills is to remedy existing church-state constitutional 
conflicts by protecting the guaranteed religious freedom of 
church schools in Alaska and, at the same time, to balance the 
state's interest in assuring that each child receives a good 
education.

This legislation only covers schools, pre-elementary 
programs or nursery programs operated by a church or other 
nonprofit-religious organization exempt from federal taxation and 
not receiving state or federal funding. These are 
constitutionally protected groups and activities.’

More specifically, church schools (or denominational schools 
as defined in the proposed legislation) would be required to 
maintain attendance and immunization records. Since current 
compulsory education laws make parents liable for their 
children's failure to attend school, these bills, as amended, 
would require the parents to file statements with the public 
school authorities to establish their children's attendance at a 
church sponsored private school. By placing the requirement on 
the parent, the bills avoid the constitutional problems created 
by the state's excessive entanglement- in religious activities.
The school would also be required to operate on a regular 
schedule, at least nine calendar months per year, and to be 
subject to reasonable fire, health, and safety regulations.

To ensure that children attain certain minimum educational 
standards, each-religious school would be required to administer 
a nationally standardized test to students in the first, third, 
sixth and ninth grades and to make the school results available 
for the Department of Education. This would satisfy the state's 
interest in compulsory education and still avoid the 
constitutional problem of -excessive state entanglement in 
religion.

Any church school that satisfied all the requirements of AS 
14.45 would be exempt from any additional provision of law



relating to education except those requirements of law relating 
to fire, health, and safety.

Constitutional Requirements

The changes set out in S3 261 and H3 357, as amended, are 
required to correct existing Alaskan laws which run afoul of the 
constitutional mandate requiring the states to avoid excessive 
entanglement in religious activities. The state’s right to 
impose minimum requirements on private religious schools is very 
limited, because these religious activities are protected by the 
First Amendment of the United states Constitution and its 
identical counterpart in the Alaska Constitution, Art. I, sec.

Schools operated by churches or by nonprofit religious 
organizations are quite different from other private schools.
They enjoy a constitutionally protected status.

"Church operated schools are generally integral parts of 
their sponsoring churches. Their superintendents are 
generally pastors or assistant pastors of the sponsoring 
churches; their teachers are generally members; and 
their doctrinal stances are generally set by the 
sponsoring churches."

Federal and state courts recognize that operating a church school 
is an integral part of the free exercise of religion. For many 
churches, it is in fact the ministry of the church. Because

* E.g., Kentucky State Bd. for Elem. & Secondary Education v.
Rudasill, 589 S.W.2d 877 (Ky. 1979), cert, den., 446 U.S. 938 
(1980); Wisconsin v. Yoder, 406 U.S. 205 (1972); Lemon v. 
Kurtzman, 403 U.S. 602 (1970); Pierce v . Societv of Sisters, 268 
U.S. 510 (1925).
? . . .".State Regulation of Private Religious Schools in North
Carolina -- A Model ApDroach," 16 Wake Forest Law Review 405,
431-32 (1980).

3 See, e.g., NLR3 v. Catholic 3ishoo, 99 S. Ct. 1313 (1979) 
(Catholic parochial schools are founded for religious reasons and 
religious doctrine is pervasive); Surinach v. Pesquera de 
Busquets, 604 F .2d 73 (1st Cir. 1979) (private Catholic schools 
are an integral' part of the Catholic Church and as such "involve 
substancial religious activity and purpose"); Hunt v. McNair,
413 U.S. 734, 743 (1973) ("[Rjeligion is so pervasive that a 
substantial portion of [religious school] functions are subsumed 
in the religious mission."); Lemon v. Kurtzman, 403 U.S. 602,
616 (1971) I"[T]he paroch-ial schools constituted 'an integral 
part of the religious mission of the Catholic Church'. . . In 
short, parochial schools involve substantial religious activity 
and purpose.").



church operated schools clearly come within the First Amendment 
free-exercise clause, their activities are constitutionally 
protected as fundamental rights . -1

In the area of First Amendment individual liberties, any 
state legislation that ourdens parents', childrens', or a 
church's free exercise of religious beliefs is unconstitutional 
unless, the state can demonstrate "a compelling state interest in 
the regulation of a subject within the state’s constitutional 
power to regulate.” Sherbert v. Verner, 374 U.S. 398, 403 
( 1963).

To establish the existance of a compelling state interest, 
it is not enough for the state to merely show that a rational 
relationship exists between a colorable state interest and the 
proposed regulation. According to Sherbert, "[o]nlv the gravest 
abuses, endangering paramount interests, give occasion for 
permissible limitation."

More importantly, the state must demonstrate that it is 
using the least burdensome method for addressing the compelling 
state interest. The current law violates this mandate, because 
the legislative goals can be achieved with less burdensome 
methods. SB 261 and HE 357, as amended, use North Carolina and 
West Virginia laws as models and are less burdensome while still 
accomplishing legislative goals.

Eventhougn SB 261 and HB 357, as amended, would create two 
classes of private schools and treat them differently, these 
bills would not violate the Egual Protection clause of the 
Fourteenth Amendment. According to established legal 
principles , the egual protection guarantee of the Fourteenth 
Amendment does not take from the state legislatures all power to 
classify persons or objects. The state may classify persons for 
the purpose of legislation. Classification is an inherent right 
and power of the legislature.

• The important issue for these proposed bills is whether the 
distinction between private schools operated for profit and 
private schools operated by churches is based on a real and 
substantial difference between the two classes. Clearly, there 
is a substantial difference. The decision of the legislature to 
recognize its limited ability to regulate church schools is based 
on a constitutional distinction between the two classes. Church 
schools are in a protected class, enjoying the protection of the 
First Amendment. Private schools ire not.

4 I b i d .

3  16A Am Jur 2d, Constitutional Law, §746, et. sea.

 ̂ In addition, it must noted that the motivations for operating
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In the area of religious freedom and expression, the 
Constitution demands neutrality. The government cannot 
demonstrate a hostility toward religion or religious activity.
The mere fact that the government specifically exempts religious 
groups from complying with certain laws does not violate the 
Constitution, For example, federal law clearly creates two 
classes when it exempts the property and income of religious 
organizations from federal taxation. These two classes parallel 
the two classes which would be created by SB 261 and HB 357, as 
amended. The Supreme Court held this was proper legislation in 
Walz v. Tax Commission, 397 U.S. 664,669 (1970). The Supreme 
Court found that neither the purpose nor the effect of such 
exemption was to advance or inhibit religion. It was 
"benevolently neutral."

The distinction between private schools operated for profit 
and those operated by churches is real and parallels distinctions 
created by the federal tax laws. Therefore, there is no 
violation of equal protection guarantees.

In summary, the present law violates both the United States 
Constitution and the Alaska Constitution. SB 261 and HB 357, as 
amended, balance the state's interest in ensuring that each child 
receives a good education with the fundamental right to religious 
freedom _a.nd should be adopted.

a private school for profit and a school operated by a church are 
entirely different.



* Section 1. AS 14.07.02U (8 ) is amended to read:
(8 ) in cooperation with the Department of Health and 

Social Services, exercise general supervision over public and 
private pre-elementary schools and over the educational component 
of nurseries as defined in AS 47.35.080 (4) excluding ore- 
elementarv schools and nurseries operated by a church ol other 
nonprof it"religious organization that is exempt from federal 
taxation provided the program does not receive state or federal 
funding; pre-elementary schools in this paragraph means schools 
for children ages three through five years when the schools' 
primary function is educational;



* Section 2. AS 14.30.010 (b)(1) is amended to read:
(1 ) is provided an academic education comparable to

that offered by the public schools in the area, either by
(A) attendance at a pr .vate school in which the 

teachers are certificated according to AS 14.20.020;
(B) tutoring by personnel certificated according 

to AS 14.20.020; [OR]
(C ) except as provided in (D) of this paragraph, 

attendance at a private school in which the average student 
proficiency is not less than the average proficiency found in the 
public schools in the area as measured by national achievement 
tests; the department with assistance from representatives of the 
private schools shall promulgate regulations defining the subject 
areas to be tested and the minimum average scores to be achieved; 
or

(D) attendance in an educational program 
operated by a church or other nonprofit religious organization
that is exempt from federal taxation provided the program does 
not receive state or federal funding and provided that the church 
or other nonprofit reliaious orcanization elects to comolv with
the provisions of AS 14.45;



Sec. 14.45.015. POLICY. In conformity with the 
fundamental right to freedom of religion guaranteed by the 
constitutions of the United States and of Alaska, it is the 
'public policy of the State in the matters of education by 
religious organizations that the state shall not control or 
interfere with the rights of conscience or with religious 
liberty. The State further finds that there is no compelling 
reason to interfere with this fundamental right.

* Section 3. AS 14.45.015 is added to read:

* Section 4. AS 14.45.020 is repealed.



* Section 5. AS 14.45.025 is added to read:
AS 14.45.025. STANDARDIZED TESTING REQUIREMENTS. Each 

school operated by a church or other nonprofit religious 
organization that is exempt from federal taxation and does not 
receive state or federal funding and that has elected to comply 
with this chapter shall administer, at least once in each school 
year, a nationally standardized test or other nationally 
standardized equivalent measurement selected by the chief 
administrative officer of such school, to all students enrolled 
or regularly attending grades one, three, six and nine. The 
nationally standardized test or other equivalent measurement 
selected must measure achievement in the areas of English 
grammar, reading,, spelling and mathematics. Each school shall 
make and maintain records of the results achieved by its 
students. For one year after testing, all records shall be made 
available to the parents at the principal's office, and the 
school composite test results shall be made available at all 
reasonble times for annual inspection by a duly authorized 
representative of the State of Alaska.



•* Section 6. AS 14.45.030. is amended to read:

Sec. 14.45.030. ATTENDANCE AND ANNUAL REPORTS REQUIRED.
(a ) Teachers and others in charge of private [OR 

DENOMINATIONAL] schools not operated bv a church or other 
nonprofit religious organization that is exempt from' federal 
taxation ana does not receive state or federal funding and that 
has elected to comply with AS 14.45 shall make regular monthly 
attendance reports and annual reports to the commissioner in the 
same manner as teachers and superintendents in the public 
schools.

(b) The enrollment and attendance cf a child in a 
school operated bv a church or ocher nonprofit religious 
organization that is exempt from federal taxation and does not 
receive state or feaeral funding shall be filed with the local 
public school superintendent bv the parent, guarcian or other 
person in charge or control of"the child on a form provided bv 
the superintenaent wnicn snail be countersigned bv the 
administrator of the church school and returned to the public 
school superintendent bv the parent. Should said child cease 
attendance at a church school, the parent, guardian, or other 
person in charge or control of the child snail by prior consent 
at the time~ of enrollment direct the church school to notify the 
local public school superintenoent that said child no longer is 
in attendance at a church school.

(c) Each school operated bv a church or other 
nonprofit religious organization exempt from federal taxation and 
which does not receive state or federal funding shall make and 
maintain monthly attennence records for each student enrolled and 
regularly attending classes. Such school shall operate on a 
regular schedule, excluding reasonable holidays and vacations,
curina at least nine calendar months of the vear.
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71 Section 7. AS 14.45.035 is added to read:

AS 14.45.035. REQUIREMENTS EXCLUSIVE. No school 
operated by any church or other nonprofit religious organization 
xeir.pt from federal taxation which does not receive state or 
ederal funding and which has complied with this chapter shall be 

subject to any other provision of law relating to education 
except requirements of law respecting fire, safety, sanitation^ 
and immunization.



* Section 8 . AS 44.27.020(1) is amended to read:
(1 ) administer the state's program of education 

at the elementary, secondary, and adult levels, including, but 
not limited to, programs of vocational education and training, 
vocational rehabilitation, library services, correspondance 
courses, adult basic education, and fire-service training, but 
not including degree programs of postsecondary education or an 
educational program operated by a church or other nonprofit 
religious organization that is exempt from federal taxation if 
the oroaram does not receive state or feaeral funding and if that
school has elected to comolv with the requirements of AS 14.45?



Register S I , April 1982 EDUCATION

CH.APTER 6 0 .
PRE-ELEMENTARY (EARLY  

CHILDHOOD) SCHOOL

Section
1 0 . Requirements
2 0 . Exemption
30. Application for a certificate o f  

approval
40. Denial o f approval; hearing
50. Duration o f  approval
60. Display of certificate
70. Certificate o f  approval
80. Insurance
90. Records

1 0 0 . Physical exam ination for children
1 1 0 . (Repealed)
115. Staff
1 2 0 . Recognition o f  special needs
130. Disaster plan
140. Facility inspections
150. Changes in major written policies, 

plans, programs 
Nondiscrimination160.

170. Programmatic requirements of the 
pre-elementary schools

1 75. Transportation
ISO. Definitions

4 AAC 60.010. REQUIREMENTS, (a) Every' 
person, institution or agency operating a school 
for children ages three through five years, when  
the sch oo l’s primary function is educational, 
shall apply to the department for a certificate of  
approval.

' (b) Tne educational com ponent of all 
pre-elementary programs is under the general 
supervision of the department in cooperation  
with the Department o f  Health and Social 
Sendees. Those programs not approved by the 
Department of Education are supen’ised by the 
Department of Health and Social Sendees.

(c) Before admitting a child w hose school  
expenses could be the responsibility of  
departments of state  government, authorization  
o f  eligibility should  be requested from the 
appropriate department bv the school. (Eff. 
4 /2 0 /7 3 .  Reg. 45; am  5 /2 0 /7 7 ,  Reg. 62)

Authoritv: AS 14 .0 7 .0 2 0 (8 )  
AS 14 .07 .060  
AS 14 .3 5 .0 8 0 (4 )



Register 83, O ctober 1982 EDUCATION 4 AAC 60.020
4 .AAC 60.050

4 A A C  6 0 .0 2 0 .  EXEMPTIONS. The following  
are exem pt from 4 A A C  60 .010:

(1) schools maintained by the United States 
or funded entirely with federal funds;

( 2 ) courses o f  instruction on religious 
subjects given under the auspices o f  a religious 
organization, such as church schools, vacation  
Bible schools, or similar denominational 
programs;

(3) schools that enroll six children or less. 
(Eff. 4 /2 0 /7 3 ,  Reg. 4 5 ;  am 5 /2 0 /7 7 ,  Reg. 62)

Authority: AS 1 4 .07 .020(8 )  
A S 14 .07 .060

4 AAC 6 0 .0 3 0 .  APPLICATION FO R A 
C E R T I F I C A T E  O F  A P P R O V A L ,  (a) 
Application for a certificate o f  approval must be 
submitted oo  a form prescribed by the 
department.

(b) No pre-elementary' school m a y  represent 
that its program has a sponsorship, approval, 
characteristics, affiliation, or accreditation  
which it does not have, nor may any school 
c a u se  a l ik e l ih o o d  o f  confusion or 
misunderstanding as to any o f  these matters.

(c) Before issuing a certificate o f  approval, the 
department shall conduct an investigation o f  the 
applicant, including the proposed plan for the 
education and supervision o f  children and the 
mode o f  operation o f  the pre-elementary school. 
If the results o f  the investigation reveal that the 
primary purpose o f  the school is educational and 
that applicable regulations adopted by the 
department are satisfied, a regular certificate o f  
approval shall be issued.

(d) The department may grant a conditional 
certificate o f  approval for programs with minor 
deficiencies correctable within a time specified  
on the permit, but not exceedine six months.  
(Eff. 4 /2 0 /7 3 ,  Reg. 45; am 5 /2 0 /7 7 ,  Reg. 62)

Authority: AS 1 4 .07 .020(8 )  
AS 14 .07 .060

4 AAC 6 0 .0 4 0 .  DENIAL OF APPROVAL: 
HEARING, (a) A school or program denied a 
certificate o f  approval by the department is 
entitled to a hearing before the state Board o f  
Education at a regular meeting o f  the board if a

written appeal is received by the commissioner  
within 15 days o f  the date o f  denial • o f  
certification.

(b) The decision o f  the board on the appeal is 
final. (Eff. 4 /2 0 /7 3 ,  Rec. 45; am 5 /2 0 /7 7 ,  Rea. 
62)

Authority: AS 14 .0 7 .0 2 0 (8 )  
AS 14 .07 .060

4 AAC' 60 .050 .  DUR ATION OF APPROVAL,
(a) A certificate o f  approval remains in effect for 
a period o f  no more than five years from date of  
issuance.

(b) A certificate may be revoked or suspended  
foi failure to com ply with the requirements o f  
this chapter or other statutes and regulations 
governing the health, safety and welfare o f  
students and em ployees.

(c )  If the department has reasonable cause to 
believe that the holder o f  a certificate has failed 
to com ply with this chapter or other applicable 
statutes and regulations, it may notify the 
holder o f  the basis for its belief and schedule a 
hearing on the matter to determine whether the 
certificate should be revoked or suspended. The 
commissioner shall appoint a hearing officer to 
preside over the hearing and to control its 
proceedings. The hearing shall be public, and all 
interested persons w ho have information  
relevant to the inquiry' shall be permitted to be 
heard or to submit written statements and 
arguments, or both. A record shall be kept o f  
the hearing.

(d) Following( the hearing, the hearing officer  
shall prepare his findings and conclusions and 
r e c o m m e n d  appropriate action to the 
commissioner. The com n rss ion er’ shall review 
the hearing officer’s recommendations and 
decide what, if any, action should be taken.

(e) A certificate holder whose certificate has 
been revoked or suspended by the commissioner  
may request, in writing and within 15 days of  
receiving notification o f  the commissioner’s 
decision, that the board review that decision. A 
review will be made by the board or a 
com m ittee o f  the board in the same manner 
as that provided in 4 AAC 60.040 . The 
decision o f  the board is final. (Eff. 4 /2 0 /7 3 ,

4-37



Register S3. O ctober 1982 EDUCATION 4 AAC 60.050
4 AAC 60.115

Reg. 45; am 5 /2 0 /7 7 ,  Reg. 62)
A uthority: AS 14 .07 .020(8 )  

AS 14 .07 .060

4 AAC 6 0 .0 6 0 .  DISPLAY OF CERTIFICATE. 
Tne certificate o f  approval must be displayed in 
2  prominent place in the nre-elementarv school. 
(Eff. 4 /2 0 /7 3 ,  Reg. 4 5 ;  am 5 /2 0 /7 7 ,  Reg. 62)

Authority: AS 14 .0 7 .0 2 0 (8 )  
AS 14 .07 .060

4 A A C  6 0 . 0 7 0 .  CERTIFICATE OF  
A P P R O V A L  T ne certificate o f  approval must  
include

( 1 ) nam e o f  pre-elementary school;

( 2 ) address o f  pre-elementary school;

(3 )  maximum  allowable number o f  children;

(4 )  effective dates o f  certificate;

(5 )  2 ges of children to be enrolled;

( 6 ) minimum num ber o f  staff members 
required to  be in attendance while children are 
present. (Eff. 4 /2 0 /7 3 ,  Res. 45; am 5 /2 0 /7 7 ,  
Reg. 62)

Authority: AS 14 .07 .020(8 )  
AS 14.07 .060

4 AAC 60.0S0. INSURAN CE, (a) Each 
nonpublic, pre-elementary school must have 
bodily injury liability insurance in an amount 

, not less than S I 0 0 ,0 0 0  per child, S 30 0 .0 0 0  per 
accident, with a com pany authorized to do 
business in the State o f  .Alaska. Policies must 
contain the following endorsement:

“ In the event o f  cancellation o f  this policy, 
the com pany agrees to give 30  days’ advance 
notice to the Department o f  Education, Pouch  
F, Juneau, .Alaska 9981 1.”

(b) I f  the insurance required under (a) o f  this 
section is allowed to lapse more than once in a 
1 2 -m onth  period, the second policy lapse is 
grounds for termination o f  approval. (Eff. 
■4 /2 0 /7 3 .  Reg. 45; am 5 /2 0 /7 7 .  Reg. 62)

Authority: AS 14 .07 .020(8)  
A S 14 .07 .060

4 A A C  6 0 . 0 9 0 .  R E C O R D S .  T h e

pre-elementary school shall maintain an 
individual record for each pupil enrolled which  
must contain not less than the following:

( 1 ) child’s full name, birth date, and current 
address;

(2 ) ram e and address o f  parents or legal 
guardians;

(3) telephone numbers and instructions how  
the parents may be reached during school hours;

( 4 )  names and addresses o f  persons 
authorized to take the child from school;

(5) a record indicating the immunization  
status o f  the child;

( 6 ) a Cumulative Health Record Form. (Eff.  
4 /2 0 /7 3 ,  Reg. 45 ;  am 5 /2 0 /7 7 ,  Reg. 62)

Authority: AS 1 4 .0 7 .0 2 0 (8 )  
AS 1 4 .0 7 .0 6 0

4 AAC 60 .100 . PHYSICAL EXAMINATION  
FOR CHILDREN, (a) Not more than three 
months before first entering school, each child 
must have a tuberculosis skin test which meets  
the requirements o f  7 AAC 27.213.

(b) Before first entering school, each child 
must have received the immunizations required 
bv 4 AAC 06 .055 .  (Eff. 4 /2 0 /7 3 ,  Rea. 45; am 
5 /2 0 /7 7 ,  Rea. 62; am 8 /1 7 /7 8 ,  Rea. 67; am 
9 /2 4 /8 2 ,  Reg. S3)

Authority: AS 1 4 .07 .020(7 )  and ( 8 ) 
AS 14 .07 .060  
AS 14 .30 .070

4 AAC 60 .1 1 0 .  PHYSICAL EXAMINATIONS  
FOR EMPLOYEES AND VOLUNTEERS. Re­
pealed 5 /2 0 /7 7 .

4 AAC 60 .115 . STAFF, (a) All staff members  
must have a physical examination annually and 
not more than three months before initial 
em ploym ent in the pre-elementary school. This
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physical examination must include p ro o f  o f  
negative Tine test. It is the responsibility o f  the 
operator to maintain a personnel file for each  
em ployee  in which the results o f  the current 
physical examination are kept. This file is 
subject to  inspection by  the department.

(b) All volunteers who work in the classroom  
or who provide direct services to children must  
present to  the operator p roof o f  a negative Tine  
te st  taken not more than three m onths  before  
initial service. This test must be repeated  
annually.

(c) Schools subject to the provisions o f  this 
chapter shall comply with all applicable statutes  
a n d  reg u la t io n s  concerning labor and 
em D lovm ent practices. (Eff. 5 /2 0 /7 7 ,  Rea. 62)

Authority: AS 1 4 .0 7 .0 2 0 (7 )  and (8)  
A S 1 4 .0 7 .0 6 0

4  AAC 60.1"". RECOGNITION OF SPECIAL  
NEEDS. At the age of three years, an 
exceptional child may receive special assistance 
as a part o f  the local school district’s annual plan 
o f  services for special education. .Any 
pre-elementary school which provides sendees  
for an exceptional child and receives state funds 
for providing those services must adhere to  state  
euidelines for special education procrams. (Eff. 
4 /2 0 /7 3 ,  Reg. 45; am 5 /2 0 /7 7 ,  Reg. 62)

Authority: AS 1 4 .0 7 .0 2 0 (8 )  
AS 1 4 .0 7 .0 6 0  
AS 1 4 .3 0 .1 8 0

4  .AAC 60.130. DISASTER PLAN. Each 
pre-elementary school shall develop a disaster 
plan which must include provisions for 
accountability  for each chiid in the school until 
he is released to an appropriate authority. (Eff. 
4 /2 0 /7 3 ,  Reg. 45; am 5 /2 0 /7 7 ,  Reg. 62)

Authority: AS 1 4 .0 7 .0 2 0 (7 )  and (S) 
AS 1 4 .0 7 .0 6 0

4  AAC 60 .140 . FACILITY INSPECTIONS, (a) 
Each pre-elementary school shall request an 
inspection by public safety and health agencies 
and shall conform to standards established by 
those agencies.

( b )  C o p i e s  o f  d o c u m e n t s  indicating  
satisfactory compliance with health and safety  
standards must be filed with the department  
before the issuance o f  a certificate o f  approval.

(Eff. 4 /2 0 /7 3 ,  Reg. 45; am 5 /2 0 /7 7 ,  Reg. 62)
Authority: A S 14 .0 7 .0 2 0 (7 )  and (8) 

A S 1 4 .0 7 .0 6 0

4 AAC 6 0 .1 5 0 .  CHANGES IN MAJOR 
WRITTEN POLICIES, PLANS, PROGRAMS. 
Major changes in written policies, plans, 
programs and other information included in the 
initial application m ust be transmitted to the 
d e p a r t m e n t  within 3 0  days following 
implementation o f  the change. (Eff. 4 /2 0 /7 3 ,  
Reg. 45 ;  am 5 /2 0 /7 7 ,  Reg. 62)

Authority: AS 1 4 .07 .020(8 )  
AS 14 .07 .060

4 AAC 6 0 .1 6 0 .  NONDISCRIM INATION. No  
pre-elementary school will be approved unless it 
adopts a policy o f  nondiscrimination in respect 
to race, sex , creed, color or religion with the 
following exceptions:

(1 ) a pre-elementary school established for an 
i d e n t i f i e d  g r o u p  (e.g., physical-mental 
handicaps) may serve that group only but 
otherwise may not discriminate;

(2 )  a religious g ro u r  may elect to serve 
children that adhere to its religious beliefs but 
otherwise may not discriminate. (Eff. 4 /2 0 /7 3 ,  
Reg. 45; am 5 /2 0 /7 7 ,  Reg. 62)

Authority: AS 1 4 .07 .020(8 )  
AS 14 .07 .060

4 A A C  6 0 . 1 7 0 .  P R O G R A M M A T I C  
R E Q U I R E M E N T S  O F  T H E  
PRE-ELEMENTARY SCHOOLS, (a) The 
pre-elemeniary school shall provide the 
following information, in writing, to the 
department: the philosophy o f  education; the 
goals and objectives o f  the school; the program 
model and teaching techniques used in achieving 
the stated goals 2 nd objectives; daily educational 
activities schedule including provisions for 
individual activities, small group activities and 
large group activities; the number and ages o f  
the children to be served along with the number 
o f  staff  members working with the children; 
provisions for parental involvement; a copy o f  
all public advertisements regarding the school; a 
copy o f  the personnel and administrative rules 
o f  the school; and a cop y  o f  all administrative 
forms used by the school.

(b) A pre-elementary school must have

4 AAC 60.115
4 AAC 60.170
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su ff ic ie n t s ta f f  to . provide fo r  each c h ild ’s 
p h ysica l care and to o ffe r  in d iv id u a l a tten tio n  to 
ch ild ren  as it  may be needed as w ell as tim e to 
in te ra ct w ith  ch ildren  fo r the b en efit o f  th e ir 
conceptua l and language grow th. The num ber o f  
s t a f f  and th e ir u tiliza tio n  should re fle c t 
p ro gram m atic  requirem ents, d iffe ren ce s in the 

needs o f the ch ildren  served and should  p e rm it 
fle x ib le  groupings.

(c )  There  m u st be at least tw o s ta ff  m em bers, 
one o f w hom  m ay be a teacher-aide, present in 
each b u ild in g . T h e y  m ust be stationed in 
su ffic ie n t p ro x im ity  to be o f aid in  em ergency 
s itu a tio n s.

(d ) The operator sh all p ro v id e  a w ritten 
tra in ing  plan fo r each s ta ff  m em ber who serves 
in the cap ac ity  o f  teacher, teacher-aide or 
assistan t teacher. T h is  plan m ust include 
p ro v isio n s fo r preservice and in se iv ic e  training 
and m ust ind icate  frequency as w ell as content. 
.All such tra in in g  is su b ject to the approval o f the 
d epartm ent.

(e ) Tne departm ent shall investigate to 
d eterm ine whether the program m atic ob jectives 
o f  the sch oo l are b e in c m e t. ( E f f .  4/20/73 , Reg. 

4 5 ; am 5/20/77 , Reg. 6 2 )
A u th o r ity ; A S  1 4 .0 7 .0 2 0 (8 ) 

A S  14 .07 .060

(5 ) “ ce rtifica te  o f  approval*’ means a regular 
ce rtifica te  issued to an operator o f a 
pre-e lem ent2ry  sch oo l who has met the 
m in im u m  requirem ents o f  this chapter;

(6 ) “ o p erator”  means the person legally 
responsib le fo r the pre-e lem entary sch o o l;

(7 ) repealed ( E f f .  5/20/77, Reg. 6 2 );

(8 ) “ s ta ff  m em ber”  means anyone who 

provides d irect services to ch ildren in the 
classroom  and m ay be any o f the fo llow ing :

(A ) a person 19 years or over who is 
sa laried ;

(B )  classroom  vo lunteers who are at least • 
19 years o f  age;

(C )  student aides who are enrolled in a 
train ing program  who are at least 16 years o f 
age;

(9 ) repealed ( E f f .  5/20/77, Rec . 6 2 ). ( E f f .  
4/20/73, Reg. 4 5 ; am 5/20/77, Reg. 62)

A u th o r in ': A S  1 4 .0 7 .0 2 0 (S) 

A S  14 .07.060

4 A A C  6 0 .1 7 5 . T R A N S P O R T A T IO N . An adult 
m ust be designated to accom pany the d river and 
provide fo r  pupil sa fe ty  when more than s ix  

p u p ils  are transported in a veh ic le . ( E f f .  
5/20/77. Reg. 62)

A u th o r ity : A S  1 4 .0 7 .0 2 0 (8 )
A S  14 .07.060

4 A A C  6 0 .180 . D E F IN IT IO N S . U nless the 
co n text in d ica tes otherw ise, in th is chapter

(1 ) “ departm ent" means the D epartm ent o f 

E d u ca tio n ;

(2 )  “ b o ard ”  means the state Board o f 

E d u catio n ;

f ? )  “ c o m m iss io n e r" means the C o m m issio n er 

o f  E d u ca tio n ;

(4 )  “ p re -e lem entary sch o o l”  means a school 
fo r : ;: : :e n  ages three through five years whose 
rn rn a rv  fu n ctio n  is edu catio n a l:
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Court Challenges

The United .States Supreme Court has indicated that regulation 
of nonpublic education can go too far. In a landmark c a s e ,  
Yoder v. Wisconsin, the high court narrowly ruled that 
Wisconsin's compulsory attendance law could not be enforced- 
against the Amish (a religious community). The Court held 
that the state cannot compel attendance of children in the 
face of strong religious objections, so_ Iona as the children 
are adequately educated in an alternative" setting. Lower 
courts have extended Yoder only when traditional religious 
beliefs are involved. Decisions outside cf this narrow realm 
have been mixed, with most cases turning on state 
constitutional or statutory grounds.

litigation over the status of private education ha#- 
culminated in court rulings in a number of states, among them> 
“lorida>-*-Hawaii';"''Iowa, Kentucky, Michigan, Nebraska, North 
Dakota, Ohio, Washington-, and West Virginia. Generally^ 
states, undergoing-, litigation require school attendance and]
cert-if ication "of;' p ri vat arise hool teachers.. •?- In a few states
zr.e central issue is"acprov'al-:o.£—curriculum or facilities, or 
coning rules. Additional cases have been o r  will soon be 
- '.led in_ many states ,
Hampshire-, North Dakot;
.: :nd amen tali st Chr
private schools and home instruction, states that require

the school*

.  u c c c b  i i c v e  ’J  i ,  w  J* j .  ~  c u u u  ^  t c

es, including Iowa, Maine, Michigan, New-t 
ikota, and Virginia, Given -tne growth of’ 
istian schools, other nontraditional

The litigation receiving the most attention from the media 
appears to be State v. Faith Sacrist Church, dealing with the 
refusal of Reverend Everett Sileva.n to obtain approval from 
Nebraska for any aspect of his church-run school.*'The school 
uses a series of booklets called the Packet of Accelerated 
Christian Education (PACE), including instructional 
information and self administered tests. The scnool does not 
use state-certified teachers, a requirement under Nebraska's 
compulsory school attendance law. The Nebraska. high court' 
found the m ater i a-Ls.. a_dj2_cua_t e upheld-, .tine— snra-trer'-a

for- certified teachers. • On' airequirement.; rpr- certified teachers. • On' appeal. tow-,.the United

Somewhat similar opinions (r.ct going to the U.S. Suer eme 
Court) have been handed down by state courts in Florida, 
North Dakota, and Wisconsin. In seme cf these cases, parents 
refused to provide any evidence about the child's schooiinc.



In other cases,- state courts have ruled in favor of parents. 
In Ohio, in State v. Whisner, the state supreme court struck 
down a system of state regulation that, by its literal terms, 
left no time for' religious instruction in a private school. 
A Michigan court was reluctant to find a mother teaching a 
child at home guilty under the state's compulsory attendance 
law, as she met the requirements for teacher certification 
but refused to obtain a certificate for religious 
reasons. (Michigan allows home instruction only by certified 
teachers.) In a Kentucky case, the state court applied a 
state constitutional provision,. (found only in a handful of 
state. ..constitutions) - that'Cpfohibits— re'quiringTra“'.-cb-ild: --tq 
a 1 1  e n a- • sc bo ol'.w hie h' p a r entr fin d^o b.j_ec.tX o.n a b-l-e:-f ofl
conscientious"reasonsj

Policy Alternatives

Where statutory requirements are flexible, imaginative 
administrative solutions to the issue become possible. In 
New Hampshire, for. example, state official's reached a 
somewhat fragile agreement with fundamentalists that required 
information to be submitted on church stationery rather than 
on official state forms. This fulfills the state's need for 
certain information, but recognizes the fundamentalists' 
tenet that they should not submit to state regulatory 
systems. In Iowa, the state accepts reports from parents 
instead of the fundamentalist school. The fundamentalists 
involved felt individual reporting was no different than 
filing an income tax form, while a church report was 
tantamount to church submission to state regulation.

A state:'consider v.Qhangjê inv its.:policy can .look to. sister? 
states*;;'fof'niodelsIn....-the--..past■ -five years several- states 
have" deregulated pr ivate’education . . . t

o Tennessee, for example, prohibits the state board and 
local boards from regulating faculties, ’textbooks, or 
curricula in church affiliated* schools.

o Washington prevents state agencies from expandino on 
statutory provisions, but these provisions set minimum
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standards as to length of school year, length of cay, 
subjects to be taught, and teacher qualifications. 
Teacher certification is required, except for courses in 
religion and other subjects not taught in the public 
schools. State law in Washington allows persons of 
"unusual competence" to teach, if they are supervised by 
certified teachers.

The Vermont legislature, following' efforts by its state 
board to require teachers certification, made it clear it 
could not do so, and also strengthened its child abuse 
laws in order to narrowly focus on actual problems, rather 
than to sweepingly subject all private educators to 
regulation.

In mia-1982 the Arizona legislature determined to permit 
home instruction, so long as the child shows academic 
progress, as indicated by test scores or an impartial 
professional evaluation.

Louisiana exempted schools which receive no local, state 
or federal funds from most.reporting requirements.

Arizona, Oregon, and North Carolina require testing of the 
rhilcran, to help provide assurance that they are ceing
r C  UC E t S Q  •

Teacher certification is the mechanism used in Washington, 
although it reduces flexibility for private education 
alternatives and precludes instruction by a parent in most 
cases.

Policy Questions

Policy makers contemplating a change in state compulsory 
education laws need to ask the following questions before 
deciding on a course of action.

o Should compulsory attendance laws carry criminal sanctions 
against parents honestly acting in the best interests of 
their children?

o Are the children educated in unapproved settings accuirinc 
what they need for good citizenship and self-sufficiency?

o What are the Icnc-range implications of large segments of 
the population insulating themselves from the mainstream 
of society —  in this case, by avoiding state-approved 
education for their children?
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o Are private schools havens for those wishing to avoid
integration?

o Do existing consumer protection laws assure that parents
are evaluating small nontraditional schools on the basis
of adequate and correct information?

o What are the political implications of the growing exodus-
from public schools, when local school districts depend on 
state aid based on enrollment or attendance?

Policy Implications

Organizations and individuals urging more flexible compulsory 
education laws argue that this is required to preserve the 
free exercise of religion. These groups argue that parents 
know what is best for the child. They include those 
participating in nontraditional options, fundamentalist 
Christians, more traditional private schools and, to some 
extent, organizations and individuals concerned with civil 
liberties. The national ACLU, for example, in its Policy 
#71A, states: "We believe that, in. the interest of parental
right to choose an alternative to public education, [home 
instruction with safeguards, such as approval of curriculum 
or testing of the child] . . . should* be extended to all
jurisdictions because the state's interest in assuring 
minimum levels of education does not extend to control of the 
means by which that interest is realized."

Organizations and individuals urging retention or adoption of 
stricter requiremencs for private education generally argue 
that these regulations are needed to assure the best 
interests of the child, and to prevent balkanization of 
society. These groups include teachers' organizations and 
public school administrators.

Re sources
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Cooper, Bruce and Donald McLaughlin. "The Latest Word on 
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' '1 ‘ x. Introductory statement

' 2 . Exemptions constitute a serious threat to the continued positive develop-
3 ment of the child care licensing movement. Insidiously the pay off of
4 -* exemptions is two-fold.. One, a significant.number of children in out-of-home
5 care are deprived of a proper minimal safeguarding. Two, due to'the resultant
6 unequal treatment and ensuing community divisiveness it tends to weaken and
7 undermine the safeguarding program for those not exempt. Lincoln remarked a
8 house divided against.itself cannot stand.
g Although there are others; historically there have been three major

10 categories of legislative exemption: 1) There is exemption from regulation
11 by the child care licensing agency because the out-of-home care is under
1 2  public auspice. 2) The out-of-home care service is philanthropic (non-profit)
1 3 in nature (church organizations as well as benevolent and fraternal organiza-
1 4 tions are included but the intent of the exemption seems to focus on "non-
1 5  profit" rather than religious.) 3) The out-of-home care (service is church
1 6  related. • .- •••.• • . ■

1 7  The times are changing. Up to a fairly recent date, the large majority
18 of out-of-home children in public care agencies were.not covered by child
1 9  care licensing laws. Today, while probably most public out-of-home care
2 0 facilities are not formally licensed, an ever-increasing number of state
21 child care licensing statutes contain a provision to the effect that state
2 2 and/or local public care facilities must meet the same standards' as are
2 3 required of similar private agencies. The child care licensing authority is
24 given the right of entry- to inspect and to report on the nature of compliance1
25 with prevailing licensing standards (requirements). The report may be made
26 to the director of the facility and/or to the governor, fiscal allotment..
2 7  officer, the legislators, and sometimes to designated public offices,, such as
28 juvenile court judges. Granting the trend toward legal regulation, i f  not
2 9  formal licensure, of public child care operations,'the exemption problem in
30 this particular area would seem to be one of marked attenuation, not growing

-•3 ] concern. - _ '•
3 2  Statutory, exemption of philanthropic organizations was provided for in
3 3  some of the early (prior to 1 920) child care licensing laws. However, later
3 4 enacted licensing laws (and some early laws when later revised) have tended
3 5 not to contain this category of exemption. The number of state child care
3 6  licensing laws granting exemptions to facilities under philanthropic auspices
3 7  (apart from rel igious organizations) is very limited and in most of these

• 38 states the possibly exempt facilities may seek licensure which they do with
3 9  much frequency for prestigious reasons and/or because public agencies
40 purchasing their service generally require licensure. Observation would lead
41 to the conclusion that non church philanthropic facilities are not in the
42 vanguard of the agencies seeking exemption.
4 3  Recently, within the last ten to fifteen year period, it has been the
4 4 church related child care organization, especially day care centers, that
4 5  have seemingly been the most active in resisting licensure or license
4 6  renewal. In a number of instances these centers have been licensed pre-
4 7 viously. They now claim exemption from the licensing statute by reason of
48 the First Amendment of the United States Constitution. From the viewpoint of
4 5  public policy planning it is important to note these two things in respect to
50 the exemption of church related child care organizations.
51 One) The advocacy for exemption would seem to come with much frequency

52 from a narrow band of what might be termed Protestant Fundamentalist Churches.
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1 ’ V.ith'soroe or g re a t  frequency t h e i r  endeavor to secure exemption has not had .
Z ■ the support o f  the other  Christian churches (both Protestant and Catholic)
3 nor the support o f  Jewish r e l ig io u s  o r g a n iz a t io n s .  In f a c t ,  in many in s t a n c e s -
4 the opposition lead ersh ip  against  granting exemption has come from these
5 • churches. .* : -
6 Two) The attempts to secure exemption have been both j u d i c i a l  and l e g i s - ; * '
7 l a t i v e .  In a number o f  s t a t e s  there has been or there i s  pending court cases
8 based on the claim the ch i ld  care  l i c e n s i n g  s t a t u t e  v i o l a t e s  the F i r s t  Amend-
g ment o f  the U.S. Constitution. ' Some o f  these  have gone to s t a t e  or  fed era l—

1 0  courts  for review. Generally speaking the claim o f  c o n st i tut io n al  v io la t io n
11 has not prevai led.  However, the lac k  o f  success  in past f u l l y  decided case s  .
12 does not seem to have made for  a discontinuance o f  i n i t i a t i n g  new c a s e s .
13 Such l i t i g a t i o n  c o sts  money but as o f  t h i s  date there would seem to be funds
14 to s t a r t  such c a s e s .
15  The l e g i s l a t i v e  route to exemption has had a modest degree o f  achievement
15 in escaping c h i ld  care  l ic e n su re  but-not n e c e s s a r i l y  a l l  types o f  public
17 regulation.  From a recen t  (1 98 1 - 8 2 ) l im ite d  enquiry to a l l  f i f t y  s t a t e s
18  which one o f  the w r i t e r s  conducted, i t  would seem that  not more than ten to
19 twelve s ta te s  (twenty percent or  l e s s )  have s t a t u t o r y  provisions exempting
20 church related child c a re  f a c i l i t i e s  from the child  care 1 i c e n s i n g . s t a t u t e .
21 Moreover, while there i s  exemption from the formal child care  l ic e n s i n g  law
22 there are requirements for  inspection and approval by other public  regulatory
23  agencies.  Also, and perhaps most important o f  a l l  i s  to note th a t  in'
24 p r a c t i c a l l y  a l l  s t a t e s  (except Missouri) providing exemption to some type o f
25 child care there is  a s ta tu to ry  s t i p u l a t i o n  fo r  the exempted organizations
26  to seek l ic e n su re .  • -
27 Now the point o f  what has j u s t  been sa id  i s  not that the c h i ld  care ’ •
28  l ic en sing  movement i s  n e c e s sa r i ly  in g reat  immediate peril  but the a l l  out
29  e f f o r t  by c e r ta in  r e l i g i o u s  organizations seeking exemption does c o n s t i t u t e  a .
30  most serious pol icy challenge to continued p o s i t iv e  development. Those who
3"] have a commitment to sound ch i l d  care reg u lato ry  programs have, a responsi-  -
32  b i l i t y  of identify ing the basic  pol icy  questions and to begin to formulate
33 position-taking answers to the quest ions.  To th is  end we present three
34 short position taking papers in respect  to three questions:
35 1 . Is there really a compelling state interest to regulate day care
3 6  centers?
37 2. Is child care licensure constitutionally valid in light of the
3 8  First Amendment - when it is claimed that the day care program is one of
39 • "religious instruction" -  part of a religious ministry?

, 4 0  3. Is willingness upon the part of church-related organizations to
4 ] accept a very limited amount of public regulation, such as approval by fire
4 2 marshal and health officer a satisfactory alternative to formal child care
4 3  1 icensure?



1 II. Some compel 1 ing reasons for-the regulation of child care centers, with
2 special reference to day care centers .

24

4 Prefatorily this should be said: The principle of the right of the state
5 to safeguard out-of-home care of children goes back into the 19th Century., It
6 is noted that Massachusetts, in 1863, concerned with the care of children in
7 .institutions passed its'famous State Board of Charities Law. This law,
8 although not a formal-'1 icensing'program provided for right of entry and public
9 inspection and report on operations and care given in certain child care

10 facilities. In 1885 Pennsylvania enacted what amounts to a formal child care
11 licensing law. Since'1885, in every state, territory, or district (District
12 of Columbia) the legislative body has enacted and implemented some form of a
1 3  care facility licensing law. In the overwhelming number of instances of
1 4  these laws, there has been no exemption of religious, philanthropic, or non
15 profit organizations. It might be noted that in many instances, the legisla-
1 6  ture was apparently quite conscious of the religious exemption issue by
1 7  virtue of the fact that short-term and/or incidental .chil d care, such as care
18 of children during the church services, vacation Bible school, or camp, or
19 care in respect to healing by praypr were specifically exempt. The long
20 history of child care facility licensure with no serious constitutional
21 invalidation, plus the universalization of enactment would seem to constitute,
22 per se, an acculturated validation of a community held belief, that there is_
23 a ne¥3" for state programs to safeguard out-of-home care of children generally.

2 5 . When child day care centers are examined in particular these f i v e • "->
26 aspects of center care intensify the conclusion that there are compelling
27 reasons for safeguarding. The five aspects are: •• i.-;; v..±i^7£^..v .
28  " 1 -  age o f  the c h i l d r e n . v : "  V
2 9 2. range of ages and physical size of the children
30  ' 3 . s iz e  o f  the groups
31 4. staff instability and shifting group composition’
3 2 5 .  absence of agency placement services.
3 3 Comment will be made on each of these five aspects.
34 1. The age of the children. The majority of children in child care '
3 5 centers are of pre-school age, under six years of age, with a probable modal
3 6  age of three to four. The state's concern with the safeguarding of very
3 7 young children is of long-standing. In fact, the first child care licensing
3 8  statute (Pennsylvania's) enacted focused on "infants." Of course the long
3 9 history of state regulation of facilities caring for young children is not
40 hard to understand: At this age the child is generally not able to discern
41 properly his needs, rights, and self-interests. Even if he is able to make
42 the proper perception, he/she would be generally incapable of "vocalizing"
4 3  them. (The Latin base of the word infant translates freely into: a person
44 without voice). Consideration of this age must be coupled with what might
4 5  be termed the "limited social visibility" of children-in center care. • By
46 limited social visibility is meant that the children are generally not in the
4 7 "public eye." Thus in a sense the children may easily, become a "captive
48 group" of the operator. Licensing, with its right of entry, inquiry and
4 9 inspection must be seen as a compensatory operation against this possibility.

3



1 2. The range of ages and physical size of thg'children.- Pre-school
2 children from an adult point of view may be generally classified as' "small . "
3 In reality,‘in a pre-school group, say, ranging from two to six years, there
4 may be marked differences in the size of the children. A five year old may
5 be literally almost.twice the physical size o f  a ‘ two .year old. Likewise ..
6 psychological observations’have established.that.there may be marked differ-
7 ences in the aggressiveness in a pre-school;group. When there is a com-
8 bining of marked aggression and largeness of size in a number of children
9 then the .other, smaller and’less aggressive children are at greater, risk. .....

10 That is, they are at greater risk unless there' is sufficient supervising
11 adult personnel skilled in dealing positively with such situations.
12 The need for a proper adult staff-child ratio requirement is further
13 increased due to what is sometimes referred to as the young child's asocial
14 behavior. The common law doctrineof the changing age of social responsi-
15 bility of children attests to the-universatil ity of societies' awareness of
16 - this possibility in young children. While the doctrine may relieve the
17 young child of "criminal culpability" it in no way relieves adult.child
18 caretakers knowing about the possibility of this type of behavior and of
19 responsibility.for safeguarding the group, in advance, against the possi-
20 bility of it being expressed.
21 ■ 3. The size of the group especially in relation to number of children
22 to the number of teachers and/or care-givers. Tnere. would, seem to be wide-
23 spread agreement among parents, teachers and experts in child development
24 that the years two through five in the life o f  a child are highly impres- ’
25 sionable. In fact, some observers h o l d‘that this two through five period is
26 of the most critical importance in the development of the human personality.
27 Lack of sufficient staff to properly individualize each child's needs and-:
28 lack of qualified staff to properly meet the needs may likely contribute to"'"
29 faulty development and failure to realize a child's innate potential .^.To '
30 try to correct faul ty.development later may be costly and time consuming, v. ’
31 In fact, with much frequency, the results of faulty development, which'-rcT
32 might have been.avoided at an early age, become irreversible at a later age.
33 4. ’Staff instability and constant change in the composition of the
34 group. Although it may not be true in all child care centers, there is a
35 widespread impression among persons who are able to get the "larger picture"
36 that there is a high level of staff turnover in child care centers. Staff
37 instability does not contribute to the development uf a sense of security
38 in children in care. Yet there is a general holding that'a sense of
39 security is of marked importance in positive personality formation. While
40 state licensing may not completely compensate for such a state of. affairs
41 it may help to attenuate some of the negative aspects. .Licensing standards
42 can be conducive to facilities having a minimal in-service program especially
43 for new workers. Licensing staff, as they make their supervisory visits,’
44 can share their knowledge of sound personnel'practice (derived in part from
45 their contacts elsewhere) with the facil ity at hand.
46 Likewise, observation indicates that there is a tendency for the
47 composition of children making up the group to change with considerable
48 rapidity. Like staff turnover, changing group’composition'does'not contrib-
49 ute to the develcp’ment*of.a sense of security. It is generally accepted
50 that stable personalities develop out of stab! e .social relationships.
51 5. The absence of non-agency connection in placing. ' In twenty four
52 hour child care, the placement is, often, made through services of a child
53 placing agency, staffed with professional "case work" personnel. The



. .1 function of t h e c a s e  wcrk personnel is to indiyidualize the needs of the
2 child and to select out.from the child placement agency repertoire of facili-
3 .* ties the most appropriate one for this specific child. After placement, the
4 .caseworker continues in a counsel!ing role to all the parties of the place-
5 ment: 1) child, 2) parents, 3) care provider, and.4) if necessary, corimunity
6 interested parties, such.as school,.clinic or court. • Now this is generally •
7 not the'situation in respect to child care centers.. Tne overwhelming number,
8 perhaps over ninety percent of children receiving care have been placed there
9 "independently" - meaning without benefit of a community child serving

10 agency. In effect, the parents do it "alone"'without benefit of (or with
11 very limited) organized knowledge as to what to look for-in respect to out- .
12 of-horae safeguards pertaining to environmental safety, physical and psycho--
13 logical development, and general well being including basic rights and * .
14 entitlement of children. Moreover, this should be noted also that the over-
15 whelming majority of parents utilizing center care are working parents w i t h • 
15' limited time and energy to make such safeguarding .investigation. Thus, in a
17 certain sense,.it may be said that licensing constitutes a preliminary case-
18 finding service for parents seeking a facility where minimal safeguarding

19 will be present. . . _



"I xil. De facto- day care: with special reference to licensure exemption of

2 ‘ religious organizations.

4 A new type of.upbringing of young children emerged in this country since -
5 World War II— the 1940’s. As accul turated, this new type of child upbringing .
6 has been labeled "day"'care." In keeping with the history of safeguarding the
7 child who is cared for;away from parents'and/or.relatives through child care
8 licensing, child day care regulation is now included in every one of the
9 fifty state child care licensure programs.-

1 0  Of late, however ,* there would seem to be an effort.upon the part of
11 certain religious organizations to escape the requirement-of child care
12 licensure. ThFre^^s^eoWttsasfcencg^ y a i TEsgxygfa^ou s-K> r-gaiVrratq-QTis'H ha t

1 4 - t ha t - i t  j c ni nn«;
15 muffstry. (This insistence is maintained that the operation is wholly and
16 completely instructional although the child may be in the facil ity .from seven
17 thirty in the morning until after five, in the evening^ This strikes one as a
18 very extensive instructional program for preschoolers.) These— j.s— attri'nsrs- •
19 te nc°*that=thi ta3i3 o n\o j^xhe^tr ee^ey ercTS e-p-T1r el i g i o n
20 aVid'shoul'd^ndt^e^’iTBj ec't**"tollceTis ur e by "reason 'oifzne~' Kifst^jnendrnentio'ia
2 1 the'T3hi'teg‘*btâ es-nxjnstn'tutionr •
22 tow, this matter of exemption of church affiliated child care facilities
23 has been before several.state appelate and/or supreme courts on a number of
24 occasions in recent years, and it would seem that none of the review courts
25 have held that child care licensing statutes per se violate the First.Amend-
26 ment of the Constitution. Yet, the negation b; the courts of the contention
27 that the First Amendment does provide a basis o exemption for' churctijS^vj
28 affiliatedfacil ities has not:had the effect of .attenuating new attacksVn'

" 29 the constitutionality of child care licensure of church affiliated facilities
30 by reason of "The First." * - ‘
31 In light of these continual attempts, to secure exemptions from the child
32 care licensing law judicially,' it was assumed that there would be value in an
33 enumeration of basic features of day care as a social institution of child
34 upbringing which has emerged in this last half of Twentieth Century America.
35 Thus, when these features are present in an operation, it prompts a conclu-
36 sion of d e ^ a x t o ^ ayiscarogayggaru 1 s d p e r a -

’ 37 .*tors^f-x±-hex5^vice.- . . " ' ,
. 3 8  Operational analyses of the typical day care center, regardless of

39 geographical location or organizational . (public.or'private) auspices, reveal
4 0 that the overwhelming majority of the children cared for are of preschool age
41 (under six years) whose mothers work away from the home, i.e. the mothers
4 2 are gainfully employed or are in training for employment. Thus, day care may
43 be defined as a ?UppTementaryî arenl3;ng*serv.ice which has historically
44 emerged as a result of women (mothers) working away from home. Moreover
45 present statistical trends indicate this use of day care will not abate in
4 6 the inmediate foreseeable future. Rather it is speculated that by 1 9 9 0  an
47 overwhelming'majority of preschool children will during their first five
4 8 years of life experience a substantial amount of day care in their upbringing.
49 In otner words, regardless of how one may feel as to the desirabiljt’ of this
5 0 type of chili r *ing, it will be the statistical norm._' Public pol cy
51 relative to the protection of children should be based upon the social



1 ' reality of the situation, not a given group's dream of what it should be.'
2. ” r,i^^n»^ist^rjcarAVfaa4^i^s^pl4oygd^T^ertt^oT^ar^JTt s ^ aT>drt'hT~need
3 f n r * ^ ^ o p  i ^ e n ^ r \ ^ a r e n t ^ 7io^erviceTcitfhgsE^I^ef^aJ:u rps*Tl£ncLto-rC-ha ra c-

* 4 iefH^e^centerMiaynrareT^af1“o f ^ f n c W ^ a  v>esaTeguifniing^Tmport for very
. 5 • yoxragsciiii drenr*
6 The care is not in the child's own home or in a relative's home.
7 .^27* The .type of care would be described as group care with the possi-
8 . bility of great variation i n the size of groups and the ages of
9 the children composing1 a given group.

10 ■ & T  The number of children in centers vary greatly, generally always
11 over ten and may extend upwards to over a hundred children.
12 The duration of the cafe is for a substantial period of time,
13 probably averages over eight hours per day and is for each working
14 day of the week and for each week of the working year.
!S . f S i  Tne staff personnel providing the care are not related to the
1G. children and (at least at the start of care for a given child) do
17 not know the child generally and especially.in terms of the child's
18 v physical, mental, and social needs.
19 In addition to these basic operational ’features of day care,' it should
20 be further noted that the concept of day care has been accul turatively
21 clarified and crystalized to the point that in public policy formulation it
22 can be designated (1) as a tax deduction item, (2) as.a possible appropria-
23 tion item in public funding, and (3) as an activity with a public interest
24 subject to public regulation.

' V'w* -• -
25 • ' • ' 2 ’ *

26 The primary purpose of day care centers' licensing standards (require-
27 ments) is to reduce tangible and objective risks in the group care of.many
28 ' young children of working mothers. For purposes of simple administration
29 analysis the care risks in a day’care center can be summarized into eleven
30 pro positional statements: • ’•

There .are risks relating.to fire, improper sanitation and faulty 
building construction. • • • -. , ■
There are risks deriving from the location of the facility includ­
ing environmental hazards such as traffic and pollution.
There are risks associated with plant operations including 
1ighting,'heating, and ventilation.
There are risks arising from insufficient staff, including the " 
physical protection of younger and smaller children from older ones 
and coping with emergency-crisis situations. • *
There are risks relating to character defect of staff and to the 
lack of qualifications of staff to carry out role assignments 
properly and/or responsibly.
There are risks in relation to improper nutritious care of the 
child while at the center.
There are risks relating to the health of staff, children under 
care, and whether a given child's condition is suitable for the 
program a; it operates.
There are risks accruing from the lack of proper planning especially 
in relation to active and passive play and the imbalance of activity 
and rest.
There are risks of child abuse including excessively severe 
disciplinary practices.

31 • 1 .
32
33 2 .
34
35 3 .
36
37 4 .
38
39
40 5 .
41
42
43 6 .
44
45 • 7 .
46
47
48 8 .
49
50
51 9.
52
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1 ' TO. There are risks stemming from insufficient and improper equipments
2 and toys including those which are hazardous and inappropriate to “
3 the ages o f  the children.
4 ' 1 1 .  There are special operational risks including the reception of sick
•5 children, improper release of children and. transportation of

6 children. reo z b " - T T n  uTbti n t__
8 ' me rfSfTTtf rrend«errrfbT'o erne 1 itrtrf’nh if 3 t e r “ s tan daTr as~i n ~th e" Tor nro f
9 stfwt^rai^per^'ion^I13̂ eqHi^e^fieT^t5,? To be initially approved a center must'

10 demonstrate compliance with the” risk reducing standards. To continue to ’
11 operate after being licensed the facility must stand ready to demonstrate
12 -continued compliance to standards. Operationally conceived, standards might
13 be described as legitimated community expectations of performance by those
14 who take on the responsibility of caring for other people’s children.
15 -As already indicated the power of the state to provide such minimal
15. safeguarding of out-of-home care to children has been manifest legislatively
17 for approximately a century. 'O f■the state as parons patriae acts to reduce
18 the tangible risks in day care, centers by means of child care licensing pro-
19 grams, then the examption of a church operation which-in effect is a de facto
ZO day care center regardless of what it may be called, would seem to constitute
Z1 unequal protection of the most defenseless and vulnerable category of persons 
22 in the American society.

23

24
25 
25 
21  
28
29
30

32
33
34
35 
35
37
38
39
40
41
42

 ______     „ _r   . ._ m s m g ”s'ta'pdard impinging greatly
uppn^-r^&^^er<n-sa-»^rf:-̂ T;elrrgton'-is«-iiiiTiiiTia'i,̂ ffrriliTjhtrot"xne''' l"icensing agency1 s 
capa bl-H ty^for^osTtive' accommocations oy'mEans^of making" except ions and / 0 r 
grariting-vmrfvers--a~Ta1'r'V?rri'ancescj’ The exception is granted on a basis o f f’-.-: 
individualized review by the licensing agency with possible community .partici­
pation being p r e s e n t . W h e n  the possibility ofjiiTmediate danger to the child 
does not exist and where the requirement is deemed to be particularly burden­
some on the free exercise of religious posture, accommodation may be possible. 
However, these administrative features are present: (1) The religious
organization should request the exception in writing, and indicate how the 
goal of the standard will be achieved by alternate operations. (2) The 
granting of exceptions should be "open" operations with the fact of a modified 
requirement for a given facility being in the public domain. (Justice Holmes 
statement is recalled: "Silence breeds conspiracy.") This possibility of
positive accommodation by the licensing agency in respect to a given standard 
in a given facility is most essential in a politically democratic society 
characterized by a higher level of cultural pluralism. More important, this 
approach of positive accommodation eliminates the need for total exemption 
because of a conflict with perhaps a single specific requirement.

8
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IV. Un£-CC£Atabili±y_ojF "token11 cequlA±aonsas=ansfisr.app .fromJJ.cgnsuna.

• The challenge of exemption from the licensing of child care by religious 
organizations has taken a number of .forms. One such approach is "token" regu­
lation, which reqiires approval 'from a Icc^l fire marshal and health depart­
ment with respect to certain minimal physical plant requirements. For example, 
relatively recent laws enacted in Indiana and several other states including 
Virginia and'South Carolina, in which church affiliated day care centers would 
be exempt from the child care licensing statute provided there is compliance 
with certain statutory stipulations. These stipulations may also include 
registration of the fact of operating a day care center, seeking certain types 
of approval from the fire marshal's office and the health department, and per­
haps notifying the parent consumer that the.facility doesn't have a general 
child care 1 icense.

Vie would express opposition to these exemption statutes for three reasons:
1. At best they are tokenism of child care safeguarding and beg the issue 

of what constitutes proper and adequate'protection of all young 
children in out-of-home care situations.

2. This arrangement gives an economic advantage to the exempt facilities 
and is unfair to nonchurch affiliated facilities, especially in light 
of the fact that the church affiliated centers already may have a com­
petitive advantage by reason of the church's tax exemption status.

3. .The g ran t ing  of exemptions g en e ra l l y ,  and e s p e c i a l l y  when i t  Drovides
an economic or administrative advantage, is conducive to community 
divisiveness, or at least confusion to the consumer, and may well- 

.. _ contribute to undermining or actually destroying most of the state'.s
safeguarding effort. _ t . •

•  V i  •

1. Tokenism safeguarding
Fire safety and sanitation are important concerns in safeguarding . . 

young children in out-of-home care. They constitute, .however, only a small 
proportion of the total risks in center care. In terms of actual experience 
serious ne itive, detrimental care may result: To take just three examples
from: 1) insufficient staff to properly supervise the daily activity of the 
children so that they do not hurt themselves or the older, larger children do 
not hurt the smaller, younger children; 2) child abuse often stemming from 
excessively severe punishment; and 3) insufficient equipment (resulting in 
"glued to the tube" for five or six hours a day) or just plain hazardous toys. 
In addition to these frequently recurring risks there are others that are per­
haps not as commonplace but they need to be guarded against. When they do 
eventuate it may take on group catastrophic proportions. They include (but 
are not limited to these two instances) 1) improper handling of the "child who 
comes sick" and may infect a whole center, and 2) irresponsible transporta­
tions of young children. Now neither of these risks i <d many more are not 
dealt with in this so-called less intrusive regulatory approach. It is 
wholly inadequate in the safeguarcing of very young children and needs to be 
seen ironically (in as much as this r  a First Amendment controversy) as a 
"politics of religion" situation! ^

In fact this type of proposal - or enactment - is even unsatisfactory 
from the viewpoint of fire safety and sanitation, per se_. In a formal 
licensing operation the licensing staff is generally sensitized to non- 
compliance in these areas.of fire safety and health. Thus in supervisory 
visits to the facility the child care licensor may become aware of possible 
deficiencies in these areas and call attention to operator. If it seems 
very serious they can communicate their concern directly to these regulatory 
authorities. In a sens j T g ,ns~3~~complTmentar> 'safeguarding 
o p e e— a r  e a-oT - f-i r e-s e Te tai^puKlj
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In 1981 the II lino is. legislature passed an exemption measure similar to „*
2 what is under discussion.here. ■ Governor. James R. Thompson vetoed the 1 art.- In
3  his August 21, 1981 veto message he wrote .in p a r t ~

4 ‘ "... The-exemption proposed*in' Senate Bill 524 serves -to eliminate the " •
5 very intent and. purpose of the‘.Child Care Act —  that is to provide for the ■’*
5 protection of children in-care away from;their-own'parents. Child welfare-. .
7 licensing is preventive in nature and is designed ,to*reduce.risks to children.

. 8 The regulation "of'day.xare: centers'extends this protection to our most
9 vulnerable population — .infants and young children —  a group for which the •

10 known risks of group'care situations'are well documented.

11 "This' proposal to exempt day care centers from licensing, based upon
12 sponsorship by a church or religious organization'constitutes unequal protec-
13 tion to children in group care: unfairly discriminates against those facili-
14' ties subject'to . state licensure: and greatly inhibits the effective enforce-
15 ment'of the'.entire statute^.. • .

16 - "... Moreover,'the State should not place itself in the position of
17 distinguishing what constitutes a recognized church or religious organization.

18 One argument which has "been vo iced  in  fa vo r  o f  Sena te  B i l l  S24 i s  ihe
1 9 a sse r tio n  th a t  h ea lth  and f i r e  s a fe ty  standards, s in c e  th ey  are referenced  in
20 th e  B ill*  w i l l  be met by the  exempt f a c i l i t i e s .  S in ce  i t  i s  1-lceneure i t s e l f
21- which a u th o r ize s  h e a lth  and f i r e  s a fe ty  in s p e c tio n s ,  t h i s  i s  a specious ■
22 argument. Indeed, i t  i s  the day care c e n te r  l ic e n s in g  standards which ensure
23 th a t  hea lth  and f i r e  s a fe ty  codes are m et. Exempt f a c i l i t i e s  cannot be
24 (r o u tin e ly ) in sp e c te d . (Italics added) . . .

25 2. ' Economics advantage to .church affiliated centers. *
26 ' * There'is no doubtthat certain types of- standards (requirements) •
27 increase costs of operation. .This is a 'Taw of situation" that applies in
28 most safeguarding operations: whether it is safer' automobil es, hospitals,
29 pharmaceutical products or day care centers. For the state, however, to
30 relieve church affiliated centers from having to meet these requirements
31 cost and to continue to demand that they be met by non church affiliated
32 centers is to give a competitive economic advantage to the church related

•33 operations. . *' ; ._
.34 : It should be further noted that-this-economic advantage -is c o m p o u n d e d '
35 by the fact that church property may benefit from tax''exemption laws.- The
36 creation of such economic advantage to church cay care centers woul d seem to
37 move the state from a posit. >n of "neutrality" to one-favoring (aiding)
38 church operated facilities at the expense of the non church centers.

39 3. The aftermath of exemption is community divisiveness.
40 A general finding from the field of regulatory administration is
41 that exemption provisions are conducive to community divisiventss: "why me

42
43
44 licensing only.private facilities.were included ir the statute. - Tnere may
45 have been good. pol itical theory - the separation of powers doctrine - for
46 riot including public child care facilities. Regardless of the reasons there
47 was ever

L l l u l  C  / •  u  l l | >  l  11 u i  v  i  i  j  i  v i i j  u  » v .  u u i u j u o  i  v  c  u u  u w h i h i u m  i  ^  • t  « j  • r  v - u v .  »  n n j  »»»*•

but not him?" ; This divisiveness is present even when the economic ?jdvantage 
is not in the forefront. ’For example, in the early days of child rare

increasing resentment among the licensed private facilities.

10



' -I.- Although not. econoraically disadvantaged it was a deep-seated feeling of
2 unfairness - a cardinal evil in a politically democratic society.. Thus

* 3 resentment continued to the point that new legislation has tended to make
4 public child care facilities subject to the same standards (requirements)
5 and to systematic compliance inspections although negative sanctions may be
6 applied in a different 'way. .
7 .• Where the exemptions give an economic advantage to one group of private
8 organizations over another there is bound to be even greater resentment.
9 ' The divisiveness may .even manifest itself in community-wide meeting of day “

10 care personnel. With much frequency, attempts to raise standards are reflex-
11 i.bly resisted by non exempted organizations on a basis that it increases the
12 economic advantages of the exempt facilities. Exemption may also contribute
13 to marked divisiveness within the overall religious community of the states.
14 In a number of recent instances a proposal for exemption did not have the
15 support of the majority of church organizations and many church leaders were
1.6 in the forefront of opposition.
17 It is to be further noted that in all or almost all of the laws granting
18 exemption to religious organizations there is provision for the exemptec
19 facility to elect to seek licensure. In every state with such a permission
20 to seek licensure provision, exempted religious organizations do as a matter
21 of fact seek licensure in substantial numbers. In one state the licensing
22 administrator estimated the number would be eighty percent of the total
23 exempted group. When operators of exempted facilities are asked why they
24 seek licensure a frequent answer is to the effect:- "I believe in licensing
25 as a safeguard for children." One added, "The church has an added responsi-
26 bility to see that children get this protection." ■
27 As a postscriptive.statement this might be added: The "offer" by
28 religious organizations to be subject to regulatory inspection b' the fire
29 marshal and by the health department (but not by another state established
30 regulatory agency, namely the child care office) raises this practical
31 'question in public policy formulation, implementation and enforcement: Are
32 church affiliated day care centers, because of the First Amendment. t.o be
33 authorized to pick and choose which state safety policies relating to young
34 children are to be applied to its facility?
35 In the conscientious objector cases (Gillette v. United States,
36 Negre v. Larsens 401 U.S. 437; 1971) dealing with situations when the
37 person's objection was not against aJJ_ wars but only particular wars the
38 Court referred to the danger perceived by some that exempting persons who
39 dissent from a particular war, albeit on grounds of conscience and religion
40 in part would (and we quote from the case) "open the doo'-s to a general
41 theory of selective disobedience to law"...



IN THE UNITED STATES DISTRICT COURT 
. EASTERN DISTRICT OF ARKANSAS 

WESTERN DIVISION
M A R  4 1 5 3 3

C A R L  n .  B R E N T S ,  C L E R K
ARKANSAS DAY CARE ASSOCIATION, INC.,
DR. BETTY CALDWELL; TIFFANY WELCH, by 
her parents and next friends Mike and 
Karen Welch; KATI MARTIN AND SHAWN 
MARTIN, by their parents and next friends 
Timothy and Vicki Martin

B y :

PLAINTIFFS

VS . CIVIL ACTION

BILL CLINTON, Governor, State of-Arkansas;
ARKANSAS CHILD CARE FACILITY REVIEW BOARD;
LOYD SCHUH; LEROY ACREE; JOHN LUSK; DR. SUSAN 
KEATHLEY; RAY ALLEN;' LARRY ROBERTSON; DR. P. B.
GREENHOUSE, all individually and in their fficial
capacities as members of the Arkansas Chile. Care
Facilities Review Board DEFENDANTS

under the First and Fourteenth Amendments to the Constitution • »

of the United States and 42 U.S.C. S 19 8 3 and 28 U.S.C. §S22C1

COMPLAINT

I. Juri sdiction

* ’ 1. The court has jurisdiction pursuant to 28

U.S.C. §S1331, 1343 (3) and (4) for causes of action arising

and 2 2 0 2 .
r  ,

II. Nature of the Action

2. This is an . action for declaratory and 

injunctive relief declaring Act 245 of 1983 and Act 518 of

/



1981, and Act 123 of 1973, Acts of Arkansas, which exempts 

"religious'1 child care facilities .from regulation by the 

Child Care Faciities Review Boa.ro (hereafter "Act 245" and 

“Act 518" and Act 123), in violation of the First and

Fourteenth Amendments to the Constitution of the United

States, and of 42 U.S.C. §198?, and enjoining its

implementation and/or enforcement.

3.- Acts 245, 518, an" 123 ’ (a) constitute an

establishment of religion, (b) are irnpermissably vague, and

(c) deny to plaintiffs equal protection of the law, all in 

violation of the Constitution and laws of the United States.

4„ Plaintiffs request injunctive relief

prohibiting defendants from in any way implementing and/or 

enforcing the provisions of Acts 245 ,‘ 518, and 123 including 

the promulgation of any rules or regulations incident to

issuance of any certificate of exemption or exempting any 

facility from inspection or regulation-.

III-. Plaintiffs

5. Plaintiffs are:

A. Arkansas Day Care Association lie. is an

Arkansas non-profit corporation made up of proprietary day 

care providers. .



B. Betty ' Ca1dwel1 is a resident-, cf Pulaski 

County, Arkansas. She is National President of tne National 

Association for the Education of Young Children. She has 

devoted her professional career to the advancement of health, 

education and welfare of minor children.

C. Tiffany Welch is a resident of Pulaski County, 

Arkansas who attended an unlicensed day care center in Little 

Rock unt . she .suffered physical abuse there. She is fr ’r 

years old and now attends a -licensed religious day care 

center in Little Rock.

D. Kati Martin and Shawn Martin are residents of
/

Pulaski County who also attended an unlicensed day care 

center facility in Little Rock until they suffered physical 

abuse' there. They .'re two years old .and one year old 

respectively, and are now attending a licensed religious day 

care center in Little Rock.

IV. Defendants
I

6 . Defendants are: *

(A) Defendant Bill Clinton is the Governor of the 
> •

State of Arkansas. He signed Act 245 which was enacted by 

the legislature of the State of Arkansas.

(B) Defendant State of Arkansas Child Care

facility Review Board (hereafter, the "Board") is established
/ ,

and functions pursuant to the laws of Arkansas.
I 'I * .
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(C) -Defendants Kenny Whitlock, Chairman, and 

Arkansas Child Care Facility Review Board, Loyd Schuh, Leroy 

Acree, Dr. Susan Keathley, Ray Allen, Larry Robertson, and 

Dr. P. B. Greenhouse, all individually and in their official 

capacities as members of the Arkansas Child Care Facility 

Review Board.

- • FACTS

7. A. The State of Arkansas has regulated child

care facilities since at least 1969. In i969 the legislature
J

enacted Act 434 of 1969 being Ark. Stats. Ann., §§83-901 

through §83-919. Pursuant to these statutes the Board has 

inspected and licensed all child care facilities.

B. The- Board h,.'- promulgated various minimum 

standards for various types of child care facilities covering 

all aspects of the operation of these facilities. These 

standards are designed to insure the health, safety and 

welfare of all children .under the care of these facilities.

C. In 1973' the legislature enacted Act 123 of

1973 which provided that religious child care facilities 

organized and operating as of July 1, 1969, were required to 

be inspected but co^ld apply for an exemption from licensing.

8 .. A. In 1981 the legislature enacted Act 518 of

1981 'which provided that any religious child care facility

organized and operating as July 1 , 1969 was entitled to



• apply for exemption from inspection and licensing. The 

request for exemption is sufficient to entitle any such 

facility to exemption.
* 1

B. Only religious facilities were exempted by Act

518 and no legitimate or compelling interest was. brought 

before the legislature to justify such exemption from 

traditional regulation.

9. A. On o? about January 24, J 983, a subcommittee 

of the, Committee on State Agencies and Governmental Affairs 

Committee Arkansas House of Representatives considered a bill 

known then as House Bill (HB) 2,73. HB 2:23 bill proposed that, 

child cars facilities operated by church groups be exempted 

from regulation by the defendant Board., v The sole purpose of 

the ’ bill was to exempt these 'facilities from state 

r egulation.

B. At the time of the initial deliberations the 

Attorney General *of the State of Ackansas, the Honorable 

Steve Clark, had already issued a formal Attorney General's 

Opinion dated January 2-1, 19E3 and numbered 83-15. In this

opinion, attached hereto as Exhibit A and made a part hereof, 

Clark set forth : everal constitutional difficulties with the 

bill and concluded (p.5) "...it is my judgment that the bill 

would be struck down as a .violation of the constitutional 

previsions I have mentioned."

( 10. The subcommittee deliberated concerning the

bill' approximately two hours without . being able to reach



consensus on the merits of the bill. Tie subcommittee then 

created a special ad hoc committee to which HB 223 was to be 

referred. This ad hoc committee was made up of five 

repr e s e n t a t i v e s  of church groups favoring exemption from 

licensing, five persons opposing exemption from licensing and 

at least three members of the Board. Each of the five 

persons selected for those favoring legislation were clergy.

11. The ad hoc committee met on at least four 

separate occasions to consider "compromise legislation". The 

first meeting was for approximately six hours on J anuary 26, 

1983. The proposals made were referred to the Attorney 

General. The A ttorney General issued a m e m o r a n d u m  opinion 

attached hereto as Exhibit B  and made a' par t ' hereof. This
« k

opinion, dated Jan u a r y  28, expressed the view that the 

proposed legislation continued to remain "constitutionally 

suspect and unlikely to be upheld as constitutional if 

challenged."

•* 12, On J anuary 28, after receipt of Exhibit B, the
►
ad hoc committtee met again for a p p r o ximately three hours. 

The d'. aft reached as a result of this meeting was dated 

January 29 and, again, was submitted to the Attorney General 

for his opinion. * The Attorney General again reviewed the 

legislation. A copy of the Attorney Gen e r a l ' s  opinion dated 

January 31 is attached hereto as Exhibit C made a pa.t

of. Vhe opinion again expressed the view that the proposed
/

l e g i slation possessed significant constitutional infirmities.
I ► . .
II

t



The Attorney General concluded his opinion "...it is my 

opinion that this draft is unlikely to be upheld as 

constitutional if challenged."

E. On January 31, the ad hoc committee met again 

for four hours. As a result of this meeting the proposed 

changes were submitted to Representative Lloyd George, the 

Chairman-of the subcommittee. The submission was in the form 

of a letter from Ray Scott, Director of the Arkansas 

Department of Human Services, to Representative George. A 

copy of the letter from Scott forwarding the amendments is 

attached as Exhibit D and mane a part hereof. Attached to
j

this letter by Scott are the amendments as well as the names

and affiliations of the members of the ad hoc Committee.
• «•

* *

13. A. The members of the ad hoc committee in

favor of exemption for religious facilities and their
.  •

affiliations were:

Name

1. Dr. W. A. Dillard

2. Rev. Jerry Millikin

3. Dr. Glenn Riggs

4. Rev. Bill Thomas

5. Rev. David Wiggins

/ ’
B. At the time - of .the meetings of the ad hoc 

committee the Faith Christian Home for Children was a

Affi1iation

President, American Baptis t 
Associat ion

Faith Christian Home for 
Children, Forrest City, AR

President, Arkansas Christian 
Schools Association

United Pentecostal Church

Supervisor, Assemblies of 
God of Arkansas



»

defendant in an action brought by the. State of Arkanisas,

concerning child abuse allegations in the operation of that 

facility covered by the State's licensing provisions.

C. At the time of the enactment of Act 518 of 

1981 a facility under the supervision cf W. A. Dillard was a 

defendant in an action brought- by the State of Arkansas

concerning aspects of the operation of that facility covered 

by the State's licensing provisions.

14. A. The Af-̂ orr.ey General in a formal opinion 

dated -February 2 and numbered 83-32 expressed the opinion 

that the amendments attached to the Scot.t letter dated 

February 1, 1983 were also unconstitutional. A copy of that 

opi.iion is attached hereto as Exhibit E and made a part 

hereof.

B. The Attorney General's opinion concluded, 

"...it is my belief that these proposed amendments are 

constitutionally suspect and would not withstand a legal

challenge in state or federal court.

15. A. The ad hoc committee met for the final

time on February 7, 1983 'to consider their prior suggested
l

amendments. They developed their final version cf the 

proposed legislation, which was again forwarded to 

Representative George by Ray Scott in a letter dated February 

9, 1983, a copy of which is attached hereto as Exhibit F and 

made a ^part hereof. Attached to the Scott letter was the

proposed amended legislation. The proposed amendments were
/ ’ >

I
I • *
I



•identical in all material respects to the legislative 

enactment which became Act 245 of 1983.

B. The last version was not submitted to the 

Attorney General for his opinion.

C. The last version was not submitted to the 

Attorney General because his opinion would remain the same 

regarding constitutionality.

D. The last version was not materially different 

from prior versions in those matters 'o'cr-.d constitutionally 

suspect by the Attorney General.

16. A copy of Act 245 is attached hereto as 

Exhibit G and made a part hereof. The title as well as the 

actual provisions of Act 245 explicitly provide only for the 

exemption of religious child care facilities and no others.

17. The. preamble to. Act..._245 'notes that "many

religious child care facilities have been organized since 

July 1,1969" and that "many religious child care facilities 

ace ''now included within the definition of child care
i *

facilities."

18. A. Act 245 provides that "Any church or group 

of churches, exempt from the State income tax levied by Act 

118 of 1929, as amended, [Ark. Stat. Ann. §84-2006(3)]

operating a child care facility,, shall be exempt from

obtaining a 1 icense . <-.

B. There is no definition of church contained in
f  . • '

Ark. Stat. Ann. §84-2006(3). The only reference contained in



« rVi' iir1' ̂  ■ -•

that statute which could possibly be applicable to Act .245 is 

" . . . c o r p o r a t i o n s  o r g a n i z e d  for religious,. c h a r i t a b l e ,  

scientific or educational purposes."

19. A.' Act 245 requires of church run facilities

that they be in "substantial compliance" with published

standards in order to maintain their exempt status.

E. Act 245 contai ns'-no definition of substantial
i . ♦

compliance.  ̂ . .

C. The existinq regulations contain no definition 

of substantial compliance.

D. . There nowhere exists a definition of s u b s t a n ­

tial compliance as it is used in Act 24 5* •

20. A. Act 24 5 e s t a b l i s h e s  the c o n c e p t  of 

exemption only for church operated facilities.

B. Act 245 establishes a concept of being in

• substantial compliance only for church operated facilities.

C. -Act 245 establishes a process judicial

r e v i e w  o u t s i d e  of and in c o n f l i c t  vi th ' the A r k a n s a s  
»

A d m i n i s t r a t i v e  P r o c e d u r e s  Act o n l y  for c h u r c h  o p e r a t e d  

facilities.

D. Act 245 represents an unlawful delegation of

legislative authority.

21. Act 245 e s t a b l i s h e s  a s c h e m e  of s e l f -  

regulation only for church operated facilities.

! 22. A. No secular or neutral legislative purpose

was advanced by the ad hoc committee, the subcommittee of the
/ *
I ‘V
\ ,
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legislature, or the Governor to justify the exemption of 

churcn operated facilities from licensing.

B. Act 245 denies equal protection of the law to 

the children of the State of Arkansas who are in uninspected 

and unlicensed facilities as contrasted with those in

licensed facilities.

23. A.  Acts 245 , 51 8 and 123 are the latest

attempts in a longstanding pattern and practice of the State 

of Arkansas to promote religion and to assist in the

establishment of religion.

E. Kany religious leaders in Arkansas, as well as 

groups and associations, oppose the exemption from licensing 

for religious institutions and position statements are

attached hereto as Exhibit H and made a part hereof.

24. A. The cost of being in "substantial

compliance" for the exempt centers will be significantly less 

than the cost of complying with the requirements impoted on 

nonexempt centers by the licensing standards set forth in the
I

Arkansas minimum standards. Exempt centers may also reduce

their- fixed costs per child, , as compared with nonexempt
»

centers, by increasing their enrollments beyond the levels 

imposed on nonexempt centers by the licensing standards.

B. A copy of minimum standards for one type of

child care facility, the Day Care Center is attached hereto

as Ex jibit H and made a part hereof.



25. The opening of exempt centers will increase 

-the supply of child care spaces in particular neighborhoods. 

Host children attend centers within a few'miles of their home 

or within a few miles of their parents' workplaces. As a 

result of the increase in supply in particular neighborhoods 

caused by the- openinq of new exempt centers, the number of 

available spaces exceeds and will exceed the number of 

children in such neighbor hood’s who would attend day care"' 

centers, which in tu'rn will .lead to further unfair and 

unlawful competitive piessures-on plaintiffs' costs and 

revenues.

26; Plaintiffs will suffer, if relief .is not • 

granted, substantial injury because they will lose customers

to 'newly opened exempt centers.

27.- This injury is continuing- and irreparable and 

•.will persist until and unless defendants require religiously

affiliated centers to comply with the minimum standards for

day .rcare licensing set ‘forth in Exhibit I. Defendants will 
• • *

not' be able to require compliance, because of Acts 245, 518,

and 123 unless the relief prayed for • herein is" granted.

Plaintiffs have no adequate remedy a; law nor < adequate
• / *

• administrative remedy to secure the relief requested herein.

28. The classifications extablished by Acts 245

and 518 constitute an invidious discrimination against

. plaintiff. Such c1 assfication furthers no valid or
/

legitimate governmental purpose.- The differences and



'distinct ion between the established classification and the 

plaintiff classification of non-exempt facilities deprives 

plaintiffs of the equal protection cf the law.

29. Acts 245, 518 and 123 constitute the

establishment of religion by the State of ArKa..ras.

30. Plaintiffs have no plain or adequa*''! remedy at

law.

WHEREFORE, plaintiffs respectfully pray that this 

court; " —  * - — 7

1. Declare and adjudge Acts 245, 518 and 123 to 

be in violation of the First and Fourteenth Amendments to the 

Constitution of the United States and therefore null and void 

and of no leqal effect;

2. Issue a preliminary and *permanent injunction

(a) requiring the. licensing of all_ child care facilities 

without regard to their religious affiliation; (b) enjoining 

defendant Board from exempting any child care facility'from 

i-nspection and licensing by the State of Arkansas;

3. Award plaintiffs a reasonable attorney's fee

and their costs;
• •» 1

4. Grant such other relief it may deem ]ust and

proper.



KAPLAN, HOLLA IGSVORTH 
6 BREWER, P. A.

9135 Tower Building
Little Rock, Arkansas 72201
(501) 372-0400

Respectfully submitted,

By *

P  u r

PHI'^IJ E. KAPLATJ 

KAREN L ..ARNDT

CEARLEY, MITCHELL & ROCHELL 
West Third •
Little Rock, Arkansas 72201 
(501) 378-7870

B y :  / j
R O B E R T  M.- C E A R L E Y

-  « , .. .* • ••  — •

HORACE FIKES, JR.
Attorney at Law
105 National Building
P.. O. Box 5623
Pine Bluff, Arkansas 71611
(501) 556-3378
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DAY CARE CENTERS

Register 82, July 1982 HEALTH AND SOCIAL SERVICES 7 AAC 50.094
7 AAC 50.145

ARTICLE 2. 
DAY CARE

Section
120. (Repealed)
125. Licensing authority
130. (Repealed)
140. (Repealed)
145. Voluntary licensure
150. (Repealed)
155. Licensing application procedures
160. (Repealed)
165. Annual licensing renewal procedure
170. (Repealed)
175. Special provisions regarding licensure
180. (Repealed)

185. Code requirements, m odifications,
and waivers

190. ( Repealed)
195. Administration requirements
197. Ensuring care in emergencies
200. (Repealed)
205. Personnel qualifications
210. Number o f  staff required
220. (Repealed)
230. (Repealed)
240. General program
242. Environment requirements
245. Fire safety
247. Environmental health
250. Health program
255. Immunizations required
260. Nutrition
270. (Repealed)
275. Definitions

7 AAC 50.120 . LICENSING STANDARDS.
Repealed 2 /3 /7 7 .

7 AAC 50 .125 . LICENSING AUTHORITY.
The authority o f  the department under AS 
47 .3 5 .0 1 0  -  4 7 .3 5 .0 8 0  has been delegated by 
the com missioner o f  health and social services to  
the division o f  social services within the 
department. This authority includes, but is not 
limited to

(1) licensing determinations;

(2) investigation and supervision o f  day care 
facilities;

(3) proposing standards and enforcing those 
contained in regulations adopted by the com ­
missioner;

(4) acting as the single departmental agency 
on all matters pertaining to licensing. (Eff. 
2 /3 /7 7 , Reg. 61)

A u th ority  AS 4 7 .3 5 .0 1 0  
AS 47 .3 5 .0 3 0

7 AAC 50 .130. LICENSING REGULATIONS 
FOR NURSERIES. Repealed 2 /3 /7 7 .

7 AAC 50 .140 . DEFINITIONS. Repealed 
2 /3 /7 7 .

7 AAC 50.145 . VOLUNTARY LICENSURE. 
A facility for which a license is r.ot required by



Register 82, July 1982 HEALTH AND SOCIAL SERVICES 7 AAC 50.145
7 AAC 50.175

AS 4 7 .3 5 .0 2 0  is entitled to a day care license 
upon application and satisfactory findings. 
These include

(1) an occupied residence in which day care 
is regularly prc/ided  only to a child or children 
related to the resident caregiver;

(2) an occupied residence in which day care 
is regularly provided for four or fewer children 
unrelated to the caregiver; and

(3) an establishment whose primary purpose 
is educational and wliich is certified by the 
Department o f  Education. 'E ff. 2 /3 /7 7 , Reg. 
61 )

Authority: AS 4 7 .3 5 .0 2 0  
AS 4 7 .3 5 .0 3 0

7 AAC 50.150 . ADMINISTRATIVE  
RESPONSIBILITY. Repealed 2 /3 /7 7 .

7 AAC 50 .155 . LICENSING APPLICATION 
PROCEDURES, (a) An application for a license 
must be made on a form prescribed by the 
division, which can be obtained from its office 
in N om e, Fairbanks, Bethel, Anchorage, Juneau, 
or Ketchikan. There is no charge for licensing. 
The application must be returned to  the division 
office nearest to  the location o f  the facility 
sought to  be licensed.

(b) Upon receipt o f  a com pleted application a 
division representative will within 60  days

(1) review the application, confer with the 
applicant, inspect the facility for which appli­
cation is made; and

(2) if  the application is for operation o f  a day 
care center, request appropriate authorities to 
verify com pliance with applicable fire safety  
standards, environmental protection standards, 
building codes, zoning ordinances, or ether state 
and local law; and

(3) if  the application is for operation o f a 
family day care home, request an advisory 
environmental protection or fire safety inspec­
tion from appropriate authorities, whenever 
such an inspection is considered necessary.

(c) When the results o f  the study and inspec­
tions verify that the provisions o f  7 A AC 50.125 -

7 AAC 50.275 have been m et, a license will be 
issued. (Eff. 2 /3 /7 7 , Reg. 61; am 1 1 /2 1 /8 0 , 
Reg. 76)

Authority: AS 4 7 .3 5 .0 3 0  
AS 4 7 .3 5 .0 4 0

7 AAC 50.160. STATEMENT OF PURPOSE. 
Repealed 2 /3 /7 7 .

7 AAC 50.165. ANNUAL LICENSING 
RENEWAL PROCEDURE, (a) A license will be 
renewed

(1 ) upou application 30 days before the 
expiratior date o f  the annual license for a family 
day care home and 60 days before the expira­
tion  date o f  the annual license for a day care 
center; and

(2) upon satisfactory com pletion o f  a study  
and inspection by the licensing representative 
and approval by the division.

(b) No later than 10 days before the expira­
tion o l a license, a v/riticn report o f  the study  
and inspection will be given to tne day care 
operator. (Eff. 2 /3 /7 7 , Reg. 61)

Authority: /*S 4 7 .3 5 .0 3 0

7 AAC 50.170. RECORDS AND REPORTS. 
Repealed 2 /3 /7 7 .

7 AAC 50.175. SPECIAL PROVISIONS 
REGARDING LICENSURE, (a) A facility 
wliich has made application to the Department 
o f  Education for a preelcmcntary school ceitifi- 
Ct»iv* that has been denied is subject to the 
licensure provisions o f  7 AAC 50 .125  -  7 AAC 
50.275



Register 76, January 1981 HEALTH AND SOCIAL SERVICES 7 AAC 50.175

(1 ) fifteen days following notification o f  
denial: or

(2 ) upon a final finding on appeal affirming 
the denial o f  the application.

(b) Persons caring for children at the tim e that 
an application for license is made m ay, on

7-232.9



Register 61, April 1977 HEALTH AND SOCIAL SERVICES 7 AAC 50.175
7 AAC 50.195

approval o f  the division, continue care o f  the 
children while the application is being studied 
and evaluated.

(c) Although under AS 47 .3 5 .0 5 0  a license 
remains in effect for a period o f  one year, unless 
revoked for cause, the division will in its 
discretion issue a provisional license for a period 
not to  exceed six months to allow tim e for a day 
care facility to com ply with applicable 
requirements. An exception to the six-month 
lim itation for provisional licenses may be 
approved where considerations such as weather 
or shipping would prevent com pliance within six 
months.

(d) Licensees and applicants shall permit 
licensing representatives to visit their day care 
facilities at any time during the facility’s hours 
o f  operation. In carrying out these visits, 
licensing representatives are authorized to call 
upon governmental agencies for appropriate 
assistance. Licensees or applicants shall 
cooperate in these visits by providing access to 
their facilities, records, and staff.

(e) Changes that may substantially alter the 
extent or quality o f  services offered, including, 
but not limited to, expansion or reduction o f  
scrvi:es; construction or elimination o f  walls, 
stair:, exits; changes in the staff-to-child ratio; 
and change in location must be reported to  the 
division at least 30 days before the expected  
change to facilitate review and decision by the 
division.

( 0  A day care license must be displayed in a 
prom inent place on the fa c ility  prem ises.

(g) An applicant who has been denied a license 
or an operator who has been denied a renewal o f  
a license or whose license has been conditioned  
or revoked may request a hearing o f  the director 
or his authorized designee within 15 days after 
receipt o f  the accusation or statem ent o f  issues 
authorized by AS 44 .6 2 .3 6 0  and 4 4 .6 2 .3 7 0  o f  
the Administrative Procedure Act. (Eff. 2 /3 /7 7 ,  
Reg. 61)

Authority: AS 14 .07 .020(8 )  
AS 4 7 .3 5 .0 3 0

7 AAC 50.180 . LIABILITY INSURANCE. 
Repealed. (Eff. 2 /3 /7 7 , Reg. 61)

7 AAC 50 .185 . CODE REQUIREMENTS. 
MODIFICATIONS. AND W AIVERS, (a) Each 
day care facility shall m eet required local and 
state fire safety, health, sanitation, and licensing 
requirements. However, the director or his 
designee may m odify or waive a provision o f  
secs. 125 -  275 c f  this chapter when an 
acceptable alternative method for m eeting the 
safeguarding intent o f  that provision is 
established and the health and well-being o f  
children is assured. Requests for m odifications 
or waivers o f  fire safety, health, or sanitation  
requirements must be reviewed and approved by 
the appropriate agencies before any 
determination by the director or his designee on 
the request.

(b) Applications for m odifications or waivers 
must be made in writing to the division and 
must include

(1 ) a statem ent o f  the provision for which  
m odification or waiver is requested;

(2 ) an explanation o f  why the provision 
cannot be met; and

(3 ) a description o f  the alternative method  
proposed for m eeting the safeguarding intent o f  
the provision to  be waived or m odified.

(c ) All requests will be answered in writing and 
a record o f  them maintained. (E ff. 2 /3 /7 7 , Reg. 
61)

A uthority: AS 4 7 .3 5 .0 3 0

7 AAC 5 0 .190 . FINANCIAL STATUS. 
Repealed. (E ff. 2 /3 /7 7 , Reg. 61 )

7 AAC 5 0 .1 9 5 . ADMINISTRATION  
REQUIREMENTS, (a) The name, address, and 
telephone number o f the person(s) w ith  the legal 
responsibility and the administrative authority 
for operating the day care facility must be 
provided to the division.

(b) Ihe operator o f  a day ca. facility

(1 ) is responsible for providing a child care 
program and facility which m eets the 
requiremen t  o f  secs. 125 -  275 o f this chapter;

(2 ) shall com ply with AS 18.80.230 to 
ensure that enrollment policies, access to

7-233
(corrected)
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Register 61. April 1977 HEALTH AND

services, and services and activities o f  the facility 
are nondiscriminatory with regard to the 
religion, sex, color, race, and national origin o f  
children in care and their parents;

(3 ) shall ensure confidentiality o f  records and 
inform ation pertaining to an individual child or 
his parents, except as required by facility staff in 
working with the child and his family, by the 
licensing representative in carrying out the 
license study and m onitoring activities, or when  
a release o f  information form is signed by the 
parents;

(4 ) shall maintain current individual child 
em ergency inform ation records in family day 
care hom es and, in day care centers, maintain 
current individual records including, but not 
limited to

(A) caregiver em ploym ent and health 
records;

(B) child emergency inform ation records;
and

(C) caregiver and child attendance records;

(5 ) shall maintain records on forms 
prescribed by the division, unless prior division  
approval has been granted to  use alternate 
forms;

(6 ) is responsible for the screening, 
scheduling, supervision, and conduct o f  all staff, 
volunteers, or others w ho provide services in the 
facility, and for designating an adult caregiver to 
be in charge o f  the facility in the operator’s 
absence;

(7) shall, in day care centers, maintain bodily  
injury liability insurance (including transporting 
coverage, if  applicable) in an amount not less 
than SI0 0 ,0 0 0  per child, S300 .000  per accident, 
with a com pany authorized to write insurance 
policies in the State o f  Alaska; these insurance 
policies must contain the following  
endorsem ent:

“in the event o f  cancellation or 
nonrcnewal o f  this policy, the 
com pany agrees to give 30  days prior 
notice to the Division o f  Social 
Services, Pouch H-05, Juneau, Alaska 
9 9 8 1 1 ” ;

(8 ) shall, in day care centers, have written  
policies covering, but not limited to , 
nondiscrimination, the type o f service to be 
offered to children served, provisions which can 
be made for special needs o f  individual children, 
enrollment requirements and procedures, fees 
and payment arrangement plans, insurance 
coverage, rules concerning personal belongings 
brought to  the facility, transportation  
arrangements, parental, permission for trips and 
related activities outside the day care center, ill 
children, and disclosure o f  inform ation; these 
policies must be presented and explained to  
parents at the time o f  enrollm ents and a copy  
filed with the division;

(9 ) shall, in family day care hom es, give 
evidence, through the application for a license, 
o f  established policies as specified in paragraph 
(8) o f  this subsection; these policies must be 
discussed w ith parents at the tim e o f  enrollment 
o f  a child; and

(1 0 ) muS'. be at least 19 years o f  age. (Eff. 
2 /3 /7 7 , Reg. 61)

Authority: A S 4 7 .3 5 .0 3 0  
AS 4 7 .3 5 .0 6 0

7 AAC 5 0 .1 9 7 . ENSURING CARE IN 
EMERGENCIES, (a) Each day care facility must 
have a plan for evacuation of children in case o f  
fire or other disaster. The plan must include 
provisions for accountability for each child, 
until released to an appropriate authority. In 
day care centers, the plan must be written and 
posted. Caregivers must be aware o f  the plan and 
must hold evacuation drills at least once every 
two m onths.

fb) Provision must be made in all day care 
facilities for em ergency electrical lighting by 
generator or battery power for use in case o f  
power failure.

(c) Day care facilities must have a telephone 
or radiophone, if that service is locally available. 
Emergency telephone numbers must be 
conspicuously posted on or adjacent to the 
phone.

(cl) In all day care facilities, first aid supplies 
appropriate to the size o f  the facility must be 
maintained and readily available at all times.

SOCIAL SERVICES 7 AAC 50.195
7 AAC 50.197
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(e ) In family day care hom es, a second adult 
must be readily available to be summoned to 
assist in any emergency.

(f) Every caregiver or operator w ho, in the 
performance o f  his or her duties, has cause to  
believe that a child has suffered harm as a result 
o f  abuse or neglect shall immediately report the 
harm \ o  the nearest office o f  the department. If 
the caregiver or operator cannot reasonably 
contact the nearest office o f  the department, 
and immediate action is necessary for the 
well-being o f  the child, the caregiver or operator 
shall make the report to a peace officer.

(g) Whenever a child is left in day care by his 
parents for a period exceeding the preplanned 
arrangement or more than 14 hours w ithout 
contacting the operator, the operator shall 
im m ediately report that situation to the nearest 
office o f  the division. (Eff. 2 /3 /7 7 , Reg. 61)

Authority: AS 4 7 .3 5 .0 3 0

7 A A C  5 0 . 2 0 0 .  P E R S O N A L  
QUALIFICATIONS. Repealed. (Eff. 2 /3 /7 7 ,  
Reg. 61)

7  A A C  5 0 .2 0 5 .  P E R S O N N E L  
QUALIFICATIONS, (a) Each caregiver and 
adult member o f  a family day care hom e must 
have an annual negative tuberculin skin test or a 
negative report o f  a chest X-ray before contact 
with day (are children. For caregivers whose 
skin test is positive, ihe X-ray is required in 
accordance with the /Uaska TB Control Program 
schedule o r  the recomm ended schedule o f  the 
caregiver’s physician, rather than annually.

(b) Each caregiver, excluding operators, 
volunteers, substitutes, and day care center 
students, must furnish the names, addresses, and 
telephone numbers o' three unrelated references 
to the operator. Re' ;rencc letters must be kept 
on file at the day (rare facility. The day care 
operator shall furnish the names, addresses, and 
telephone numbers o f  three unrelated references 
to the division with their initial license 
application; reference letters shall attest to the 
good character and reputation o f  the operator 
and to  the qualities which enable the operator to 
work successfully with children.

(c) Each caregiver, excluding operators, must 
have reached the age o f  18 to  be counted toward

meeting the staff-to-child ratio requirements. 
However, persons aged 14 through 17 may be 
em ployed as caregivers and counted toward 
staff-to-child ratio requirements if

(1 ) they have com pleted a child care training 
course or have demonstrated to the operator 
com petency in child care;

(2) they work under the close supervision o f  
an adult caregiver;

(3 ) the ( constitute no more than one-third o f  
the total ( iregiving staff; and

(4 ) they are never placed in sole charge o f  a 
group o f  children in a center.

(d ) Each caregiver must be able to

(1 ) encourage children and provide them  
w ith a variety o f  learning and social experiences 
appropriate to the age o f  the children served;

(2 ) work with children without recourse to  
physical or psychological abuse;

(3 ) recognize and act against hazards to 
health and physical safety. (Eff. 2 /3 /7 7 , Reg. 
6 1 )

A uthority: AS 4 7 .3 5 .0 3 0

7 A A C  50 .210 . NUMBER OF STAFF  
REQUIRED, (a) Each facility must have 
sufficient personnel to  ensure that the children 
are never left w ithout supervision by a 
responsible caregiver.

(b) In a family day care hom e, if  there are 
children under age tw o in care, there may not be

(1 ) more than tw o children under age two;

(2 ) more than five children unrelated to  the
caregiver; or

(3 ) more than eight children under age 12, 
including children related to the caregiver.

(c) In a family day care hom e, if there are no 
children under age tw o in care, there may not be

(1 ) more than six children unrelated to  the 
caregiver; or
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(2 ) mere than a total o f  10 children under 
age 12, including children related to the 
caregiver.

(d) In a day care center, the ratios o f  
caregivers to children must be maintained at all 
times as follow s:

(1 )  no newborn children may receive care in 
Pi day care center;

(2 ) there must t  e one caregiver for every five 
children betw een the ages o f  six weeks .nd 24  
months;

(3 ) there must be one caregiver for every 10 
children betw een their second and sixth  
birthdays;

(4 ) for school children aged six to 10 years, 
there must be one caregiver for every 15 
children;

(5 ) for school children aged 10 -  14 years, 
there must be one caregiver for every 20  
children.

(e ) In a day care center where there are more 
than 10 children present, there must be a 
minimum o f  tw o caregivers on the premises.

( 0  In a day care center, only caregivers w ho  
spend at least 75 percent o f  their working time 
providing direct care for children will be 
counted in m eeting staff-to-child ratios. (Eff. 
4 /4 /6 2 . Reg. 5; am 2 /3 /7 7 , R' \  6 1 )

A uthority: AS 4 7 .3 5 .0 3 0

7 AAC 5 0 .2 2 0 . PHYSICAL PLANT. Repealed. 
(Eff. 2 /3 /7 7 , Reg. 61)

7 AAC 5 0 .2 3 0 . EQUIPMENT. Repealed. (Eff. 
2 /3 /7 7 , Reg. 6 1 )

7 AAC 5 0 .2 4 0 . GENERAL PROGRAM, (a) 
The program conducted in a day care facility 
must provide planned experiences which 
promote the individual child’s physical, 
em otional, social, and intellectual growth and a 
positive identity. Satisfactory com pliance with 
this subsection requires that

( I )  caregivers generally follow a written 
schedule o f  daily activities which provide a

balance o f  quiet and active, group and individual 
activities and include adequate lim e for meals, 
snacks, sleep, and toileting according to 
individual needs, and indoor/outdoor play; 
however, the schedule in family daj care, 
facilities need not be written;

(2) Opportunities be provided for individual 
self-espression in conversation, imaginative play, 
and creative expression;

(3) opportunities be provided for vigorous 
physical activities such as running and climbing, 
and for daily supervised activity outdoors, 
taking into consideration climatic conditions;

(4) opportunities be provided for each child 
to participate in activities such as taking out or 
putting away materials, and caring for liis own  
clothing and bedding;

(5) opportunities be provided for intellectual 
and social developm ent through use o f a variety 
of games., toys, books, crafts, puzzles, sand, 
crayons, infant toys, and other activities and 
materials;

(6) opportunities be provided for such 
activities as walking excursions and field trips, 
weather permitting, to increase each child’s 
awareness beyond his immediate environment;

(7) caregivers not use any form o f corporal 
punishment unless otherwise approved in writing 
by the parent o f  the child, anJ that they not use 
any other technique which is humiliating,
shaming, frightening, or otherwise damaging to  a 
child;

(8) the amount and variety o f  materials and 
equipment available, and its arrangement and 
use arc appropriate to the developmental needs 
o f  the children in care so that

(A ) the quantity o f  materials and
equipment is sufficient to  avoid excessive 
com petition and long waits by children and to 
meet criteria contained in paragraphs (1 ), (2 ),
(3), and (5 ) o f this subsection:

(B) individual storage areas are accessible
to each child for storage o f  his or her own
belongings;

7 AAC 50.210
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(C) furniture and equipment is durable
and safe and that in day care centers it is o f
child size or appropriately adapted for
children’s use.

(b) Where newborns, infants, and toddlers are 
in care, compliance with the criteria in 
subsection (a) must be appropriate to their 
developmental stage. In addition

(1 ) separate sleeping space must be provided 
for infants and toddlers in day care centers; a 
play or crawl area exclusive o f  crib space must 
be provided for their use; and provisions must be 
made to ensure that they are n o i endangered by 
the active play o f  older children;

(2 ) these children may not be routinely left 
in a crib without direct adult contact for long 
periods o f  time while awake (e.g., typically not 
more titan 45 minutes);

(3 ) infants and toddlers must be allowed, 
under supervision, som e opportunities during 
the day when they can explore and leant on 
their own;

(4 ) there must be toys and materials available 
for their use which provide opportunities for the 
child to learn through seeing, feeling, hearing, 
smelling, and tasting;

(5 ) there must be frequent verbal 
com munication between caregivers and these 
children; and

(6 ) there must be physical stimulation 
through being held and rocked and played with 
as well as through being dressed, bathed, and 
carried. (Eff. 4 /4 /6 2 . Reg. 5; am 2 /3 /7 7 , Reg. 
61)

Authority: AS 47 .3 5 .0 3 0

7 A A C  50 .242 . ENVIRONMENT 
REQUIREMENTS, (a) Each day carc center 
must have sufficient indoor and outdoor space 
in relation to the number and ages o f  children in 
care to accom m odate the physical and other 
developmental needs o f  children served. 
Satisfactory com pliance witli this subsection  
requires that

(1 ) there be at least 35 square feet o f  indoor 
space per child capacity used for the care o f

children, exclusive o f  hallways, bathrooms, 
lockers, closets, laundry and furnace rooms, and 
the kitchen;

(2) there be at least 75 square feet per child 
o f  outdoor Dlay space for the maximum number 
o f  children on the playground at any one time; 
where outdoor play space is not available at the 
facility, parks or other outdoor facilities that are 
easily accessible may be used.

(b) Each day care center must have 
appropriate storage and wor'k space areas 
convenient to the area o f  use. (Eff. 2 /3 /7 7 , Reg. 
61)

Authority: AS 47 .35 .030

7 AAC 50 .245 . FIRE SAFETY, (a) The
building housing a day care center must meet 
the standards for buildings and life safety 
contained in 13 AAC 5 0 .0 1 0  -  13 AAC 50.030  
and 13 AAC 55 .010  -  13 AAC 55 .150 .

(b) When the division receives a license 
application from 2 da;/ care center and when 
new construction or remodeling is com pleted, a 
fire inspection o f  the premises must be made by 
the fire marshal or his local designee to 
determine conform ity with existing safety 
standards. Subsequent annual fire inspections 
might be required.

(c) Family day care homes must be free o f fire 
hazards. They must have

(1) at least one five-pound ABC dry-chemical 
fire extinguisher or an AC primary power or 
monitored battery powered smoke-detcction  
device;

(2) two exits remote from each other that are 
usable year round, one o f  wliich may be a 
window which can be opened;

(3 ) at least one usable exit directly to the 
outside at street level where a basement is 
utilized;

(4 ) a restriction limiting occupancy to the 
main floor, daylight basement, or second floor 
o f  the building, when more than two children 
under age live are in carc;

(5) at least one exit leading directly to the
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ouiside in any room used for sleeping purposes 
from midnight to 6 :00  a.m.;

(61 a safe and effective heating system;

(7) adequate screening o f radiators, hot water 
pipes, open fires, oil or wood-burning stoves, 
and similar hazards to prevent bums:

( 8 )  storage o f flammable or liquid 
combustible materials safely away from heat 
sources and children; and

(9) no more 'ban one electrical extension  
cord on the same outlet and no combination of  
extension cords, (Eff. 2 /3 /7 7 . Reg. 61)

Authority: AS 47 .3 5 .0 3 0

7 AAC 5 0 .247 . ENVIRONMENTAL HEALTH.
(a) A day care center must m eet the standards 
for sanitation and environmental protection con­
tained in 18 AAC 30 .800  -  18 AAC 30.880.

(b) A family day care home must have an 
ample supply o f  potable water.

(c) A family day care home must have an 
acceptable sewage disposal and refuse control 
system.

(d) A family day carc hom e must have the 
facilities necessary for the proper care, storage, 
refrigeration, and preparation o f  food.

(c) A family day care home must be reason­
ably free o f hazards which can cause injury or 
health risk.

( 0  Medicines, cleansers, harmful chemicals, 
and dangerous tools in a family day care home 
must be stored so as to be inaccessible to young 
children.

(g) Firearms in a family day care home must 
be unloaded and stored in a place reasonably in­
accessible to  young children. Ammunition must 
he stored separately from the firearms in a place 
reasonably inaccessible to young children. (Eff. 
2 /3 /7 7 , Reg. 61; am 2 /2 4 /7 8 , Reg. 65: am 
11/21 /80 , Reg. 76: am 3 /3 1 /8 2 , Reg. 81)

Authority: AS 4 7 .35 .030

7 AAC 50.250. HEALTH PROGRAM, (a)
Medicines or drugs may not be administered to 
any child except witn written permission o f  the 
child’s parent or physician or other medicia! 
authority. However, in the case o f  prescription 
medicine, a prescription label with the medical 
authority’s name, the child’s name, and a recent 
date may be accepted as showing that the drug 
may be administered to  the child. Medicines or 
drugs kept at the facility for a child must be 
clearly labeled with the child’s name and the 
dosage and must be inaccessible to children.

(b) Each day care facility must provide a place 
where a tiled, ill, injured, or upset child may rest 
or play quietly, apart from other children, yet 
under adult observation. Ill children need not be 
sent home as a routine policy, but may be cared 
for during minor illness at the discretion o f the 
parent and operator. If the child appears to be 
more than moderately ill or a communicable 
disease other than a cold is indicated, the child 
may not be allowed to expose other children to 
his or her illness and must be isolated in a 
separate room under adult observation until 
appropriate arrangem ent are made. Caregivers 
shall inform parents when their children have 
been exposed to illness or communicable 
disease.

(c) Extra clothing must be available for a child 
if  needed.

(d) Children under age six who are in care for 
periods longer than four hours must have j, time 
and place to lie down and sleep or rest quietly, 
as follows:

(1 ) in day carc centers, individual cots, mats, 
or beds and bedding must be provided and must 
be clean and individually labeled;

(2) in family day care homes, there must be 
sleeping arrangements with clean individual 
bedding provided: and

(3) infants must be provided .. crib or other 
safe and suitable place to sleep. (Eff. 4 /4 /6 2 , 
Reg. 5 ; am 2 /3 /7 7 , Reg. 6 ' )

Authority: AS 4 7 .3 5 .0 3 0

7 A A C  5 0 .2 5  5 . IMMUNIZATIONS 
R E Q U IR E D , (a) The operator o f a day care 
center shall maintain evidence o f  current
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immunization, or exem ption from it, for each 
child in attendance. This evidence must be 
obtained from the child’s parent or guardian 
upon his admission, and show that he has 
received or has begun and is continuing to 
receive immunizations appropriate to  his age as 
prescribed in the Alaska Division o f Public 
Health’s schedule for active immunization, or 
that he is exem pt from immunization under (b) 
o f  this section. Satisfactory com pliance requires 
that each child’s day care center health record 
contain evidence o f  immunization or evidence o f  
exem ption. Evidence o f  immunization must 
include

(1 ) the name o f  the health service provider, 
and the date o f  immunization against dipthcria, 
tetanus, polio, measles, rubella and, if  the child
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is less than six years o f age, pertussis; and

(2 ) only valid immunization certificates, 
which are limited to

(A )  an international immunization  
certificate: or

(B) a statem ent by a physician listing the 
date each required immunization was given; 
or

(C) a copy o f  a clinic or health center 
record listing the date each required 
im m unication was given.

(b ) Evidence o f  exem ption from immunization  
must include

(1 ) a signed affidavit by a doctor o f  medicine 
(M .D .) or osteopathy (D .O .) licensed in Alaska 
attesting that im m unizations would, in his 
professional opinion, be injurious to the health 
o f  the child or members o f  the child’s family or 
household; or

(2 ) an affidavit signed by the parent or 
guardian, affirming that immunization conflicts 
with the tenets and practices o f  the church or 
reliyous denom ination o f  which the applicant is 
a member; or

t i )  an entry dem onstrating that the child is 
attending for the first time a day care center 
providing drop-in care.

(c ) A day carc center providing drop-in carc 
must require im muniz. tion as provided in (a) o f  
this section, if not exem pt, on the child’s second 
admission date.

(d ) A day care center in a com m unity where 
regular medical services are not available on at 
least a weekly basis may provisionally admit a 
child who docs not have the required 
im m unizations, for a reasonable period o f time 
in exceptional circum stances, but for no longer 
than 90 days. Provisional admissions must be 
reported to the Communicable Disease Control 
Section o f  the Division o f  Public Health o f the 
departm ent, which shall then determine that the 
required im m unizations are com pleted during 
the provis:onal pe»“„a if the child is to be 
adn itted.

7 AAC 50.255  
7 AAC 50 .260

(c) Day care centers may not admit a child 
who does not com ply with the provisions o f this 
section. (Eff. 2 /2 4 /7 8 , Reg. 65)

Authority: AS 4 7 .3 5 .0 3 0

7 AAC 50 .260 . NUTRITION, (a) To ensure 
adequate nutrition and promote good eating 
habits and attitudes, a day care facility must 
ensure that

(1 ) at least one nutritious meal is offered to 
each cliild in care for five hours or more;

(2 ) a wholesom e snack is offered between  
breakfast and lunch and between lunch and 
dinner;

(3 ) each child in care over 10 hours is offered  
an additional snack or meal unless parents 
request otherwise; and

(4 ) with respect to  all snacks and meals 
offered, the National Academy o f  Science’s 
Recommended Dietary Allowance, 8th Ed. 
1974, available from the division, is met.

(b) Vitamin and mineral supplements may be 
provided to a child only with parental 
permission.

(c) Children may be encouraged but not 
forced to eat.

(d) An infant must be fed according to  his 
own schedule, and by the same person insofar as 
possible. Typically, infants not able to hold their 
own bottles should be hald, and bottles may be 
propped only when the caregiver is unable to  
hold die child and only when he or she is 
present within sight o f  the child.

(e) When more than one infant is in care, 
bottles o f  formula must be labeled with each 
ch ild ’s name.

CD The caregiver shall obtain information from 
the parents concerning any food allergies or 
special needs the child has and shall plan his or 
her meals accordingly.

(g) In a day care center, menus must be 
planned, be available to parents, be retained for 
inspection for one year after the day for which
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they are prepared, and reflect actual food
served. (Eff. 4 /4 /6 2 , Reg. 5; am 2 /3 /7 7 , Reg.
61)

Authority: AS 4 7 .3 5 .0 3 0

7 AAC 50.270. PROVISIONS REGARDING  
LICENSURE. Repealed. (Eff. 2 /3 /7 7 , Reg. 61)

7 AAC 50.275 . DEW NITIONS. In secs 125 -  
275 o f this chapter, unless th? r r ~ f m ’  - .equires 
otherwise

(1) "an establishment whose prirrary purpose 
is educational” means

(A ) a public or private educational
facility registered with the Department o f
Education as providing legally authorized 
educational and related functions; or

(B) a pre-elementary school for children 
aged three through five years that is certified 
by the Department o f  Education;

(2) “caregiver” means a person whose duties 
include lirect care, supervision, and guidance o f  
children in a day care facility;

(3 ) "day care” means the care, supervision, 
and guidance o f a child or children 
unaccompanied by a parent or legal guardian on 
a regular basis, for periods o f  less than 24 hours 
a day;

(4 ) “day care center” means

(A ) a facility other than an occupied  
residence, in which day care is regularly 
provided for any number o f children;

(B) an occupied residence in which day 
care is regularly provided for 11 or more 
children, counting both children living in the 
hom e and children received for day carc 
whether or not they are related to the 
resident caregiver;

(5 ) “day care facility" means a day care 
center cr family day care home as defined in this 
section, but does not include any establishment 
whose primary purpose is educational;

(6 ) “day care operator” means the person or 
organization ultim ately responsible for the

overall operation o f a day care facility;

(7 ) “department” means the Department o f  
Health and Social Services;

(8) “director" means the director o f  the 
division;

(9) "division” means the Division o f  Social 
Services;

(10 ) “family day care hom e" means an 
occupied residence in which day care is regularly 
provided for no more than 10 children, some o f  
whom are not related to the resident caregiver;

(11 ) “ infant” means a child aged six weeks to 
12 months;

(1 2 ) “ licensing representative" means a staff 
member o f  the division or an authorized 
designee;

(13 ) “ newborn” means a child from birth to  
age six weeks;

(1 4 ) “regularly or r>n a regular basis” means a 
frequency o f  providing day care services o f  more 
than one day a week for at least five continuous 
weeks;

(15 ) “related" means any o f  the following  
relationships by marriage, b lood, or legal 
adoption: parent, grandparent, brother, sister, 
stepparent, stepsister, stepbrother, uncle, aunt; 
it also means the relationship o f  a legal guardian 
and ward;

(16) “school age child" means a child aged 
six through 14;

(17) "toddler" means a child aged 12 months 
to  24 months;

(18) “drop-in care" means carc provided 
when no space is reserved in advance by the day 
care facility. (Eff. 2 /3 /7 7 , Reg. 61; am 2 /2 4 /7 8 , 
Reg. 6 5 )

Authority: AS 4 7 .3 5 .0 3 0

Editor’s Note: 7 AAC 50.275 replaces 7 AAC 50.140 which 
became effective 4/4/62, Register 5.
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PURPOSE
Ch i ld ren  by the i r  v e r y  na tu re  a re  dependen t .  Ch i ld ren  and dependent  adu l t s  
s u r v i v a l  and the i r  phys ica l ,  in te l lec tua l ,  and social deve lopment depend on the love ,  
ca re ,  and pro tec t ion o f  o t h e r s .  A laska chi ld  ca re  faci l i t ies a re  l icensed to care f o r  
9,641 ch i ld r en .  In add i t ion ,  adu l t  faci l i t ies a re  l icensed to ca re  fo r  276 dependent  
adu l t s .
The pu rpose  f o r  regu la t ing  day  care and res ident ia l  faci l i t ies p rov id ing  ca re  f o r  
ch i ld ren  o r  dependent  adu l t s  is to reduce p red ic tab le  r i s k  to the i r  hea lth and sa fe ty  
and to en su re  adequate p rograms and oppo r tu n i t y  f o r  deve lopment .  Licensing
es tab l i shes  a f l o o r  o f  qua l i t y  which must be met f o r  a p rog ram  to be permit ted to 
ope ra te .
THE STATUTE
The l icensing law, AS 4 7 . 3 5 ,  conta ins the language p roh ib i t ing  the opera t ion o f  a 
chi ld o r  dependent  adu l t  fac i l i ty  without a l icense .  I t speci f ies the type s  o f  faci l i t ies 
that  a re  regu la ted  by the  S ta te .  These  inc lude ,  day  ca re  c e n t e r s ,  family day care 
homes, res ide r . t :al chi ld ca re  fac i l i t ies ,  chi ld f o s t e r  homes, adu l t  res ident ia l care 
fac i l i t ies ,  ad u l t  f o s t e r  homes, and chi ld placing agenc ies .  The  s ta tu te  g ives  the
au th o r i t y  to regu la te  to the Department o f  Health and Social S e rv ices  where the 
d i r e c t  re spons ib i l i t y  has been delegated to the Div is ion o f  Family and You th  Se rv ices  
in the Depa r tmen t .  Regu la t ions  a re  au tho r i zed  to implement the b road language o f  
the s ta tu te  by  es tab l ish ing  statewide s ta n d a rd s .  Some s tand a rd s  a re  based on the
knowledge tha t  cer ta in prac t ices a re  necessa ry  to promote h ea l th ,  s a f e t y ,  and well
be ing ,  and o th e r  p rac t ice s ,  i f  pe rm it ted ,  would be detr imenta l to those in ca re .
REGULATIONS
Most regu la t ions  were designed to reduce p red ic tab le  r i s k  to hea lth and s a fe t y .  
These  inc lude f i r e ,  san i ta t ion ,  and equipment s a fe t y ;  p lanning f o r  e v a c u a t i o n , 
hand ling se r iou s  i l l n e s s ,  o r  se r ious  i n j u r y ,  and repo r t ing  chi ld  abuse ;  a s su r ing  
su f f ic ien t  numbers  o f  c a r e p ro v id e r  adu l ts  and emergency b a c k -u p  s ta f f ;  en su r ing  that 
c a r e p r o v id e r  adu l t s  have adequate b ackg round  o r  p repa ra t i on  f o r  chi ld o r  dependent  
ca re  and tube rcu l in  c lea rance ;  ensu r ing  that  d ie ta ry  needs a re  met, immunizations a re  
c u r r e n t ,  medical ca re  is p ro v id ed ,  when needed ,  and emergency r e p o r t s  a re  p rov ided  
to pe rson s  re spons ib le ;  ensu r ing  that medic ines , po isons ,  guns  and o th e r  haza rdous  
ob jects a re  in a place inaccessible to ch i ld ren  and adu l t s  with impaired judgement ;  
en su r ing  d isc ip l ine and behav io r  management a re  acceptab le  and that p e r son s  in care 
a re  not humi l ia ted ,  shamed, f r i g h t en ed ,  locked u p ,  o r  fo rce  fed .
Some r e g u l a t o r y  s tanda rd s  a re  des igned to promote app rop r ia t e  deve lopmenta l 
oppo r tun i t ie s .  A t odd le r  who is rou t ine ly  le ft  in a p laypen fo r  long pe r iod s  o f  time 
without adu l t  contact  and without toys o r  o th e r  materia ls  is sa fe ,  but is d ep r i v ed  o f  
adequate deve lopmenta l oppo r tun i t ie s .  Developmenta l s tanda rd s  a re  few, but a re  o f  
s ign i f icant importance . Each set o f  regu la t ions  requ i r e s  a p rog ram  that p ro v id e s  a 
balance o f  qu ie t  and ac t ive ,  g roup  and ind iv idua l a c t i v i t y .  Oppo r tun i t ie s  f o r  
inte l lectua l and social deve lopment ,  co r rec t ing  problem behav io r s ,  and app rop r ia t e  
rec rea t iona l ,  c u l t u r a l ,  o r  re l ig ious act iv ity a re  r e q u i r e d .  T h e r e  is special emphasis 
on maintaining o r  enhancing parenta l o r  o th e r  r e la t i v e  con tac ts .  Mater ia ls and 
equipment must be ava i lab le  in su f f ic ien t  number and app rop r i a t e  to the deve lopment 
needs o f  pe r son s  in ca re  and the p rog ram .  Indoo r  and ou tdoo r  footage must be 
adequate .



Pa ren ts  o f  in fan ts  and ch i ld ren  in day  ca re  faci l i t ies have quite a lot o f  oppo r tu n i t y  
to o b se rv e  the i r  ch i ld ren  in care ,  so the need f o r  r egu la t ion  is not as ex tens ive  as in 
2 4 -h ou r  ca re  o f  c h i l d r en .  In o r d e r  f o r  pa ren ts  o r  o th e r  re la t ives  o f  ch i ld ren  o r  
dependent  adu l ts  to make an in fo rmed judgement abou t  the app rop r ia tene s s  o f  a 
p rog ram f o r  the i r  chi ld o r  r e la t i v e ,  they need ce r ta in  in format ion .  The  most 
important consumer p ro tec t ion p rov is ion  in each set o f  regu la t ions  is the requ i rement  
that  policies and the spec if ics o f  a p rog ram  be p re sen ted  and exp la ined to pa ren ts  
and agency pe rsonne l  p r i o r  to the admission o f  a chi ld o r  dependent adu l t .  In 
res ident ia l faci l i t ies p re -admiss ion p lanning and placement agreements  a re  an essentia l 
consumer p ro tec t ion .
T HE L ICENSING PROCESS
Most l icensing s tud ies  a re  per fo rmed by  l icensing spec ia l is ts  located in s ix  regional  
locat ions .  Some home-sized faci l i ty l icensing is pe r fo rmed  by  Division f ie ld  o f f ice
s t a f f .  App roved  pub lic  o r  p r iva te  agency s t a f f  p e r fo rm  some child f o s t e r  home
s tud ie s .  The number o f  faci l i t ies l icensed in J anua ry  o f  1983 was 1 ,365 .
Fo r  in format ion and p lanning ass is tance ,  ind iv idua ls  contact a regional o r  f ie ld  o f f ice
o f  the D iv is ion .  In many communities the re  a re  month ly o r  semi-month ly meet ings to
fami l ia r ize potent ia l app l icants  with l icensing requ i rements  and p ro cedu re s .  In one 
community , p re - l ic ens ing  fos te r  care t -a in ing  is being conduc ted .  Fo r  a res ident ia l 
f ac i l i ty  o r  a day care cen te r ,  one y e a r  o f  p lanning and o rgan iza t ion  p r i o r  to opening 
is rea l i s t ic .  Except  in emergency c i rcumstances ,  60 d ays  is app rop r ia te  f o r  p lanning 
and l icensing p r i o r  to the opening o f  a home-sized fac i l i ty .
An app l ican t  g en e ra l l y  submits an appl ication form tha t  r equ i r e s  a number o f  
suppo r t ing  documents such as a r e p o r t  o f  tube rcu lo s is  c lea rance ,  an au tho r i za t ion  to 
conduc t  a backg round  check inc luding re fe rence s  and a law enfo rcement c lea rance ,  
b ackg round  app l icant  in fo rmat ion , p lans  f o r  ope ra t ion ,  fac i l i ty  f o rm s ,  and an 
opera t iona l  manual ,  i f  r e q u i r e d .  In home-sized faci l i t ies the app l icant is v is i ted  by  a 
l icensing specia l is t  who inspects the home and d iscusses the app l icants b ackg round  
and p lans  to p ro v id e  ca re  and to o the rw ise  meet the requ i remen ts .  Fo r  the l a rg e r  
fac i l i t ies the spec ia l is t  a l so reques ts  inspections by  app rop r ia t e  f i re  s a fe t y  and 
env i ronmenta l  hea lth au tho r i t i e s .  The  p re l icens ing  and review process in l a rg e r  
fac i l i t ies may entai l  s eve ra l  visi ts by a specia l is t  and inc lude f i le r ev iews ,  pol icy 
re v iew s ,  p rog ram  ob se rva t i on ,  and in te rv iews with p a r en t s ,  s t a f f ,  and placing 
agenc ies .  G en e ra l l y ,  within 60 to 90 d a y s  o f  receipt o f  an appl ication when the re  has 
been adequate p lanning and a f te r  the s tudy  and inspection to v e r i f y  compliance with 
r equ i r em en ts ,  a l icense is issued . T h e r e  a re  no fees f o r  an Alaska Community Ca re  
Fac i l i ty  L icense.
Spec ia l is ts  also p ro v id e  p ro fess iona l consu lta t ion to faci l i t ies and agencies to upg rade  
the  qua l i t y  o f  s e rv ic e s .  Because o f  the i r  unique posi t ion o f  knowledge about  
community fac i l i t ies ,  they also se rve  as r e f e r r a l  re sou rces  to famil ies, social s e rv ice  
s t a f f ,  and o th e rs  in se lect ing an app rop r ia te  fac i l i ty  f o r  an indiv idua l child o r  ad u l t ,  
and in stimulating re la ted community s u p p o r t  se rv ices  fo r  faci l i t ies and agenc ies .
FA IR  TREATMENT
While l icensing p ro tec ts  ch i ld ren ,  dependent  adu l t s ,  and the i r  fami l ies, the 
Adm in is t ra t ive  Proc J u r e s  Act ,  AS 4 4 . 6 2 ,  has bu i l t - in  p rocedu re s  which en su re  that 
laws, such as '.he L sensing S ta tu te ,  will be administered f a i r l y .  The r igh ts  o f  those 
r egu la ted  inc lude ,  the r igh t  to notice i f  the requ i remen ts ,  notice o f  non-comp l iances ,  
and reasonable time limits f o r  c o r re c t i on s ,  rece iv ing in format ion on how to achieve 
c o r r e c t i o n ,  equi tab le  en fo rcement ,  and access to admin is t ra t ive  hea r ings  and c ou r t  
dec is ions .  Consu l ta t ion from the Div is ion is o f f e r e d  to new programs and to 
p rog rams  that have expe r ienced  d i f f i cu l t y  fo l lowing l i censu re .
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ALASKA STATUTE TITLE 47

Chapter 35. Private Institutions 
(Includes 1982 Amendments)

Article
1. Foster Homes, Boarding Homes and Institutions for

Children (AS 47.35.010 - 47.35.080)
2. Maternity Homes (AS 47.35.090)
3. Agencies for Placement and Counseling (AS 47.35.100)

Article 1. Foster Homes, Boarding Homes and 
Institutions for Children.

Section
10. Powers of department
20. License or permit required
30. Authority to issue regulations
40. Licensing
55. Provisional license
60. Records required
70. Violations
75. Licensure of providers of care for dependent adults by

municioalities 
80. Definitions

Sec. 17.35.010. Powers of department, (a) The department may
(1) license and supervise boarding homes, foster hon.es, group 

homes, nurseries, institutions caring for children and foster homes, 
group homes and institutions caring for dependent adults;

(2) investigate and supervise licensees;
(3) enforce the standards established by it;
(4) contract with private or municipal agencies to investigate 

and make recommendations to the department for licensing and supervision 
of boarding homes, foster homes, group homes, nurseries, institutions 
caring for children and foster homes, grojp homes and institutions 
caring for dependent adults under procedures and standards of operation 
established by the department.

(b) The department shall, within 9C days after receiving a written 
request that it do so, delegate its powers relating to nurseries under 
this section and under AS 47.35.040, 47.35.050, and 47.35.060 to • 
municipality which has adopted an ordinance providing for day car* 
licensing under home rule powers or as authorized under AS 29.48.035
(a)(20). A municipality to which these powers have been delegated may 
waive or modify any regulation or standard established by the department 
under the authority of AS 47.35.010 —  47.35.080 as it applies to 
nurseries or the application of any such regulation or standard as it 
applies to a particular day care licensee but must notify the department 
of any waiver.

Sec. 47.35.020. License or permit required. No person may, 
without a license or permit to do so, (1) maintain or conduct, for more
than 90 days, a boarding home, foster hone, group home, institution or
other place for the regular reception o; care of children under 16 years 
of age, or a foster home, group home or institution for the care of
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dependent adults, or (2) engage in the business of receiving or caring 
for children under 14 years of age, with or without compensation, in a 
nursery in which five or more children not related by blood or marriage, 
or legal adoption, to the owner, operator or manager of the business are 
lodged.

Sec. 47.35.030. Authority to issue regulations. The department
may adopt regulations and standards consistent with other requirements 
of law. This authority does not deny a religious group from
establishing and operating an institution solely because of the prior 
installation or operation of another religious group in the same area. 
The authority to adopt regulations and standards shall be exercised to 
insure compliance with the intents and purpose cf AS 47.35.010 -- 
47.35.100. The department may inspect and examine an institution, home 
or place, or the performance of a service.

Sec. 47.35.040. Licensing. (a) The department shall issue a
license to a facility if it determines that the facility has met the 
standards for operation set out in AS 47.35.010 -- 47.35.080 and the 
regulations adopted under AS 47.35.010 -- 47.35.080.

(b) A license is valid for two years after the date of issuance 
unless it is revoked or modified. The department may revoke a license 
or modify a license to provisional status if it determines that a
facility is not in compliance with AS 47.35.010 -- 47.35.080 or the 
regulations adopted under AS 47.35.010 -- 47.35.080.

(c) The department may waive compliance with a standard set out in
regulations adopted under AS 47.35.010 -- 47.35.080 if an acceptable 
alternative is established which meets the purpose of the provision, and 
reasonably assures the well-being of persons in care.

(d) A license may not be transferred to a different facility or
owner.

(e) The department shall give written notice of revocation o r
modification under (b) of this section 30 days before the effective date 
of the action. However, if the health or well-being of children or
dependent adults is in jeopardy, the revocation or modification action 
is effective immediately upon the issuance of written notice by the
department.

Sec. 47.35.055. Provisional license. (a) The department shall 
issue a provisional license to a new facility if the faci"-1iy submits to 
the department an acceptable plan for operation which •»r. ih conformity 
with the provisions of AS 47.35.010 -- 47.35.080, and the regulations 
adopted under AS 47.35.010 -- 47.35.080. After the department
determines that the new facility is operating in conformant with the 
p™visions of AS 47.35.010 -- 47.35.080, and the regulations adopted 
under AS 47.35.010 -- 47.35.080, the department shall issue a license 
under AS 47.35.040 to tne facility.

(b) The department mav issue a provisional license to a facility
which is licensed under Ab 47.35.040 but is temporarily unable to
conform to the provisions of AS 47.35.010 -- 47.35.080 or the
regulations adopted under AS 47.35.010 -- 47.35.080.

(c) The department may issue a provisional license under (b) of 
this section only if the facility submits to the department an 
acceptable plan to bring the facility into conformity with the 
provisions of AS 47.35.010 -- 47.35.080, and the regulations adopted



under AS 47.35.010 -- 47.35.080 within the time specified in the 
provisional license.

(d) A provisional license is valid for a period not exceeding one
year from the date of issuance. The department may renew a provisional
license for an additional period not to exceed one year.

Sec. 47.35.060. Records required. Each licensee or permit holder 
shall keep records regarding each child or adult in its control and 
care, or placed by it, which the department prescribes, and shall report 
to the department the facts which the department requires with reference 
to the children or adults. All records regarding individuals placed for 
care in an institution or home under this chapter are confidential and
shall be safeguarded from improper disclosure by the agency or
department.

Sec. 47.35.070. Violations. A person who violates a provision of 
AS 47.35.010 -- 47.35.100, or a rule or regulation adopted under
AS 47.35.010 —  47.35.100 is guilty of a misdemeanor, and upon
conviction is punishable by a fine of riot more than $200.

Sec. 47.35.0/5. Licensure of providers of care for dependent
adults by municipalities. A first tir second class borough or a first or
second class city outside a first or second class borough may license 
and supervise institutions caring for dependent adults. If a borough or 
city chooses not to license care oroviders for dependent adults, the
department shall be the i'censing authority; if a borough or city
chooses to license care providers for dependent adult'., the borough or 
city may exercise any power oi responsibility granted to trie department 
under this chapter and shall enforce standards and re jlations adopted
by the department unde1" nS 47.35.030.

Ser. 47.35.080. Difinitions, In AS 47.35.010 - 47.35.100
(1) "boardin' huine or foster home" means an establishment 

providing regular care "or less than six children not related by blood 
or marriage to the foster parents;

(2) "department" means the Department of Health and Social
Services;

(3) "institution" means an establishment providing regular 
care and services for 11 more children not related by blood or
marriage to the owner or opera .or;

(4) ’’nursery" means an establishment providing care and
services for any pert of the 24-hour day for a child not related by
blood or marriage to the owner or operator, but does rot include any
establishment whose primary purpose is educational;

(5) "group home" means a small establishment providing care 
and services for 10 or fewer children not related by blood, marriage, or 
legal adoption to :he foster parent, and which is

(A) noncontiguous to another institution; and
(B) stresses normal family living.

(6) "facility" means the administration, program, and physical 
plant of a nursery caring for children, or a foster home, group home, or 
institution caring for children or dependent adults.
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Article 2. Maternity Homes.

Section
90. Licensing and supervision of maternity homes

Sec. 47.35.090. Licensing and supervision of maternity homes. 
Maternity homes shall be licensed and supervised in the same manner as 
boarding homes or foster homes, nurseries and other institutions caring 
for children as provided in AS 47.35.010 -- 47.35.080. In this section 
"maternity home" means an institution or place of residence whose 
primary function is to give care to pregnant girls or women, regardless 
of age, before or during confinement, or which provides care, as needed, 
to mothers and their infants after confinement, with or without 
compensation.

Article 3. Agencies for Placement and Counseling.

Section
100. License required

Sec. 47.35.100. License re'/iired. (a) Without a license issued by 
the department in accordance wit.r its regulations no person may operate 
an agency providing any of the following services:

(1) the placement of children for foster home care-,
(2) the placement o. children for adoption; or
(3) ind'Vidual and family counseling.

(b) The license shall remain in effect until revoked for cause. 
The department shall give written notice of revocation at least 90 days 
before the effective date of the revocation.

(c) In this section "agency" does not include an individual who 
occasionally provides the services set out in (a) of this section.
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DEPARTMENT OF EDUCATION

d r a f t

CHAPTER 60 

PRE-ELEMENTARY (EARLY CHILDHOOD) SCHOOL

ARTICLE 1 

PRE-ELEMENTARY SCHOOLS

SECTION

4 AAC 6 0 .0 0 9 A p p l i c a b i l i t y
4 AAC 6 0 .0 1 0 ( R e p e a l e d )
4 AAC 6 0 .0 1 9 A p p l i c a t i o n  P r o c e s s
4 AAC 6 0 .0 2 0 ( R e p e a l e d )
4 AAC 6 0 .0 2 9 C e r t i f i c a t e
4 AAC 6 0 .0 3 0 ( R e p e a l e d )
4 AAC 6 0 .0 3 1 P r o v i s i o n s  o f  C e r t i f i c a t e
4 AAC 6 0 .0 3 9 C o n d i t i o n a l  C e r t i f i c a t e
4 AAC 6 0 .0 4 0 ( R e p e a l e d
4 AAC 6 0 .0 4 1 D u r a t i o n  o f  A p p r o v a l ;  H e a r i n g s
4 AAC 6 0 .0 ^ 9 S p e c i a l  Changes  A f f e c t i n g  C e r t i f i c a t i o n
4 AAC 6 0 .0 5 0 ( R e p e a l e d )
4 AAC 6 0 .0 5 1 C e r t i f i c a t i o n  Renewal
4 AAC 6 0 .0 5 9 W aiv e r  o f  R e q u i r e m e n t s
4 AAC 6 0 .0 6 0 ( R e p e a l e d )
4 AAC 6 0 .0 6 1 V o l u n t a r y  C e r t i f i c a t i o n
4 AAC 6 0 .0 6 9 A d m i n i s t r a t i v e  R e q u i r e m e n t s
4 AAC 6 0 .0 7 0 ( R e p e a l e d )
4 AAC 6 0 .0 7 9 E n s u r i n g  C a re  I n  Emergency
4 AAC 6 0 .0 8 0 ( R e p e a l e d )
4 AAC 6 0 .0 8 9 A d m i n i s t r a t o r  Q u a l i f i c a t i o n s
4 AAC 6 0 .0 9 0 ( R e p e a l e d )
4 AAC 6 0 .0 9 9 S t a f f  Q u a l i f i c a t i o n s
4 AAC 6 0 .1 0 0 ( R e p e a l e d )
4 AAC 6 0 .1 0 9 Number o f  S t a f f  R e q u i r e d
4 AAC 6 0 .1 1 0 ( R e p e a le d )
4 AAC 6 0 .1 1 5 ( R e p e a l e d )
4 AAC 6 0 .1 1 9 E n v i r o n m e n t  R e q u i r e m e n t s
4 AAC 6 0 .1 2 0 ( R e p e a l e d )
4 AAC 6 0 .1 2 9 F i r e  S a f e t y
4 AAC 6 0 .1 3 0 ( R e p e a l e d )
4 AAC 6 0 .1 3 9 S a n i t a t i o n  and  E n v i r o n m e n t a l  P r o t e c t i o n
4 AAC 6 0 .1 4 0 ( R e p e a le d )
4 AAC 6 0 .1 4 9 H e a l t h  P ro g ram
4 AAC 6 0 .1 5 0 ( R e p e a l e d )
4 .'AC 6 0 .1 5 9 I m m u n i z a t io n s  R e q u i r e d
4 AAC 6 0 .1 6 0 ( R e p e a l e d )



4 AAC 6 0 .1 6 9  N u t r i t i o n
4 AAC 6 0 .1 7 0  ( R e p e a le d )
4 AAC 6 0 .1 7 5  ( R e p e a le d )
4 AAC 6 0 .1 7 9  T r a n s p o r t a t i o n
4 AAC 6 0 .1 8 0  ( R e p e a l e d )
4 AAC 6 0 .1 8 9  G e n e r a l  E d u c a t i o n a l  P ro g ram
4 AAC 6 0 .1 9 1  H a n d ic a p p e d  C h i l d r e n
4 AAC 6 0 .1 9 9  D e f i n i t i o n s

SE C T IO N
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4 AAC 6 0 .0 0 9 .  APPLICABILITY. The p r o v i s i o n s  o f  4 AAC
6 0 .0 0 9  - 4 AAC 6 0 . 1 0 1 ,  a n p l y  t o  p r e - e l e m e n t a r y  s c h o o l s  a s  d e f i n e d  
i n  4 AAC 6 0 . 1 9 9 .

4 AAC 6 0 . 0 1 0 .  REQUIREMENTS. R e p e a l e d

4 AAC 6 0 . 0 1 9 .  C E R T IF IC A T E  R E Q U IR E D . ( a )  A p e r s o n  who d o e s  
n o t  h a v e  a c e r t i f i c a t e  i s s u e d  u n d e r  4 AAC 6 0 .0 0 9  - 4 AAC 6 0 .1 9 1  
may no t :

(1 )  o p e r a t e  a p r e - e l e m e n t a r y  s c h o o l ;  o r

(2 )  a d v e r t i s e  o r  r e p r e s e n t  t h a t  w h ic h  t h e  p e r s o n  
o f f e r s  p r e - e l e m e n t a r y  e d u c a t i o n a l  s e r v i c e s  t o  c h i l d r e n .

4 AAC 6 0 .0 2 0  i s  amended . a a d :

EXEMPTIONS. ( a )  The f o l l o w i n g  p r o g r a m s  a r e  exem pt  f rom  
t h e  r e q u i r e m e n t s  o f  4 AAC 6 0 .0 0 9  - 4 AAC 6 0 . 1 9 9 .

(1)  s c h o o l s  o p e r a t e d  by t h e  f e d e r a l  g o v e rn m e n t

(2)  p ro g ra m s  l i c e n s e d  as  day  c a r e  f a c i l i t i e s  u n d e r  7 
AAC .009  - 7 AAC.

4 AAC 6 0 . 0 2 9 .  CERTIFICATE. ( a )  An a p p l i c a n t  m us t  a p p l y  f o r  
a c e r t i f i c a t e  on a fo rm  p r o v i d e d  by t h e  d e p a r t m e n t .

(b)  W i t h i n  60 days  a f t e r  r e c e i p t  o f  a c o m p l e t e d  
a p p l i c a t i o n ,  a d e p a r t m e n t  r e p r e s e n t a t i v e  w i l l

(1)  r e v i e w  t h e  a p p l i c a t i o n ,  c o n f e r  w i t h  t h e  a p p l i c a n t  
i f  n e c e s s a r y ,  and  s c h e d u l e  an  i n s p e c t i o n  o f  t h e  
p r e - e l e m e n t a r y  s c h o o l ;  and

(2)  r e q u e s t  a p p r o p r i a t e  a u t h o r i t i e s  t o  v e r i f y  
c o m p l i a n c e  w i t h  a p p l i c a b l e  f i r e  s a f e t y  r e g u l a t i o n s ,  
e n v i r o n m e n t a l  h e a l t h  r e g u l a t i o n s ,  b u i l d i n g  c o d e s ,  z o n i n g  
o r d i n a n c e s ,  and o t h e r  s t a t e  and  m u n i c i p a l  l a w s .

( c )  I f  t h e  r e s u l t s  o f  t h e  a p p l i c a t i o n  r e v i e w  i n d i c a t e  t h a t  
t h e  p r e - e l e m e n t a r y  s c h o o l  m e e ts  t h e  r e q u i r e m e n t s  o f  4 AAC 6 0 .0 0 9  
- 4 AAC 6 0 . 1 9 9 ,  t h e  d e p a r t m e n t  w i l l  i s s u e  a c e r t i f i c a t e  t o  t h e  
a p p l i c a n t .

(d)  I f  t h e  d e p a r t m e n t  f i n d s  t h a t  t h e  p r o g r a m  does  n o t  
comply  w i t h  t h e  r e q u i r e m e n t s  o f  4 AAC 6 0 .0 0 9  - 4 AAC 6 0 . 1 9 9 ,  t h e  
d e p a r t m e n t  w i l l  deny a c e r t i f i c a t e ,  and  p r o v i d e  t h e  a p p l i c a n t  i n  
w r i t i n g  w i t h  r e a s o n s  f o r  t h e  d e n i a l .

DEPARTMENT OF EDUCATION
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4 AAC 6 0 . 0 3 0 .  APPLICATION FOR A CERTIFICATE OF APPROVAL. 
R e p e a l e d .

4 AAC 6 0 . 0 3 1 .  PROVISIONS OF CERTIFICATE. ( a )  A 
c e r t i f i c a t e  i s s u e d  i n  a c c o r d a n c e  w i t h  4 AAC 6 0 .0 0 9  - 4 AAC 6 0 .1 9 1  
m u s t  . s t a t e

(1)  t h e  p e r i o d  f o r  w h ich  i t  i s  i n  e f f e c t ;

(2)  t h e  name o f  p e r s o n  c e r t i f i e d  t o  o p e r a t e  t h e  
p r e - e l e m e n t a r y  s c h o o l ;

(3)  t h e  a d d r e s s  o f  p e r s o n  c e r t i f i e d  t o  o p e r a t e  t h e  
p r e - e l e m e n t a r y  s c h o o l ;

(4 )  t h e  maximum number o f  c h i l d r e n  who may e n r o l l  i n  
t h e  p ro g ra m ;

(5)  a g e s  o f  c h i l d r e n  who may e n r o l l  i n  t h e  p r o g r a m ;

(6)  t h e  minimum number o f  s t a f f  members r e q u i r e d  t o  be
i n  a t t e n d a n c e  f o r  t h e  number  o f  c h i l d r e n  e n r o l l e d ;

(b)  The c e r t i f i c a t e  m us t  be d i s p l a y e d  i n  t h e  p r e - e l e m e n t a r y  
s c h o o l  i n  p l a i n  v ie w  o f  t h e  p u b l i c .

4 AAC 6 0 . 0 3 9 .  PROVISIONAL CERTIFICATE. (a )  The d e p a r t m e n t  
w i l l ,  i n  i t s  d i s c r e t i o n ,  i s s u e  a  p r o v i s i o n a l  l i c e n s e  t o  a 
p r e - e l e m e n t a r y  s c h o o l  f o r  a p e r i o d  n o t  t o  e x c e e d  one y e a r  i f  t h e  
s c h o o l  c o m p l i e s  w i t h  a l l  t h e  r e q u i r e m e n t s  o f  4 AAC 6 0 .0 0 9  - 4 AAC 
6 0 .1 9 9  o t h e r  t h a n  a r e q u i r e m e n t  t h a t  does  n o t  c a u s e  an im m e d ia te
r i s k  t o  l i f e  o r  s a f e t y  i s  f a i l u r e  t o  comply w i t h  t h e  r e q u i r e m e n t
i s  c a u s e d  by p r a c t i c a l  c o n s i d e r a t i o n s  i n c l u d i n g  w e a t h e r  o r  
s h i p p i n g .

 4~AAC 6 0 . 0 4 0 .  .DENIAL OF APPROVAL; HEARING. R e p e a l e d .

4 AAC 6 0 . 0 4 1 .  DURATION OF APPROVAL. (a )  A c e r t i f i c a t e  
i s s u e d  u n d e r  4 AAC 6 0 .0 0 9  - 4 AAC 6 0 .1 9 1  i s  v a l i d  f o r  a p e r i o d  o f  
two y e a r s  f rom  t h e  d a t e  o f  i s s u a n c e .

(b )  A c e r t i f i c a t e  may be m o d i f i e d ,  r e v o k e d ,  o r  s u s p e n d e d  
f o r  f a i l u r e  t o  comply w i t h  t h e  r e q u i r e m e n t s  o f  4 AAC 6 0 .0 0 9  - 4 
AAC 6 0 .1 9 9  o r  o t h e r  s t a t u t e s  and r e g u l a t i o n s  c o v e r i n g  t h e  h e a l t h ,  
s a f e t y  and  w e l f a r e  o f  s t u d e n t s  and  s t a f f .

( c )  I f  t h e  d e p a r t m e n t  f i n d s  t h a t  t h e  h o l d e r  o f  a 
c e r t i f i c a t e  does  n o t  s u b s t a n t i a l l y  t h e  r e q u i r e m e n t s  o f  4 AAC
6 0 .0 9  -  4 AAC 6 0 . 1 9 9 ,  t h e  d e p a r t m e n t  w i l l  deny o r  r e v o k e  t h e  
c e r t i f i c a t e  s u b j e c t  t o  4 AAC 6 0 .0 3 9 .  The h o l d e r  o f  t h e  
c e r t i f i c a t e  may r e q u e s t  b e f o r e  a h e a r i n g  o f  t h e  c o m m is s io n e r
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w i t h i n  15 days  a f t e r  r e c e i p t  o f  t h e  a c c u s a t i o n  o r  s t a t e m e n t  o f  
i s s u e s  i n  a c c o r d a n c e  w i t h  AS 4 4 . 6 2 . 3 6 0  and  AS 4 4 . 6 2 . 3 7 0 .

(d)  The c o m m i s s i o n e r  w i l l  a p p o i n t  a h e a r i n g  o f f i c e r  t o  
p r e s i d e  o v e r  t h e  h e a r i n g  and  t o  c o n t r o l  i t s  p r o c e e d i n g s .  The 
h e a r i n g  m u s t  be p u b l i c  and  a l l  i n t e r r e s t e d  p e r s o n s  who h a v e  
i n f o r m a t i o n  r e l e v a n t  t o  t h e  i n q u i r y  s h a l l  be  p e r m i t t e d  t o  be 
h e a r d  o r  t o  s u b m i t  w r i t t e n  s t a t e m e n t s  and  a r g u m e n t s .  A r e c o r d  
s h a l l  be k e p t  o f  t h e  h e a r i n g s .

( e )  F o l l o w i n g  t h e  h e a r i n g ,  t h e  h e a r i n g  o f f i c e r  s h a l l  
p r e p a r e  t h e  f i n d i n g s  and  recommend a p p r o p r i a t e  a c t i o n  t o  t h e  
c o m m i s s i o n e r .  The c o m m i s s i o n e r  s h a l l  r e v i e w  t h e  h e a r i n g  
o f f i c e r ' s  r e c o m m e n d a t io n s  and  d e t e r m i n e  w h a t  a c t i o n  s h a l l  be 
t a k e n .  The d e c i s i o n  o f  t h e  c o m m i s s i o n e r  i s  s u b j e c t  t o  r e v i e w  i n  
t h e  m anner  o u t l i n e d  n AS 4 4 . 6 2 . 5 6 0 .

4 AAC 6 0 . 0 4 9 .  SPECIAL CHANGES AFFECTING CERTIFICATION. (a )  
The c e r t i f i c a t e  h o l d e r  s h a l l  r e p o r t  an  a n t i c i p a t e d  c h a n g e  i n  any 
o f  t h e  f o l l o w i n g  t o  t h e  d e p a r t m e n t  a s  e a r l y  a s  p o s s i b l e  b u t  n o t  
more t h a n  90 days  b e f o r e  t h e  c h a n g e  o c c u r s .

(1)  a c h a n g e  i n  t h e  a d m i n i s t r a t o r  o f  t h e  p ro g ra m :

(2)  a c h a n g e  i n  t h e  name o f  t h e  p e r s o n  c e r t i f i e d  t o
o p e r a t e  t h e  f a c i l i t y ;

(3 )  a c h a n g e  o f  t h e  l o c a t i o n  o f  t h e  f a c i l i t y ;

(4)  a c h a n g e  i n  t h e  name o f  t h e  p r e - e l e m e n t a r y  s c h o o l ;

(5)__.a  s u b s t a n t i a l  c h a n g e  i n  t h e  p ro g ra m  o f f e r e d ,  o r

(6)  a s u b s t a n t i a l  c h an g e  i n  t h e  b u i l d i n g  h o u s i n g  t h e
p r e - e l e m e n t a r y  s c h o o l .

(b )  An a p p l i c a n t  o r  c e r t i f i c a t e  h o l d e r  s h a l l  p e r m i t  
c e r t i f i c a t i o n  r e p r e s e n t a t i v e s  to  i n s p e c t  t h e  p r e - e l e m e n t a r y  
s c h o o l  a t  any  time, d u r i n g  t h e  f a c i l i t y ' s  h o u r s  o f  o p e r a t i o n .  In  
c a r r y i n g  o u t  t h e s e  v i s i t s ,  c e r t i f i c a t i o n  r e p r e s e n t a t i v e s  w i l l  
c a l l  upon g o v e r n m e n t a l  a g e n c i e s  f o r  a p p r o p r i a t e  a s s i s t a n c e .  
A p p l i c a n t s  o r  c e r t i f i c a t e  h o l d e r s  s h a l l  c o o p e r a t e  i n  t h e s e  v i s i t s  
by p r o v i d i n g  a c c e s s  t o  t h e i r  f a c i l i t i e s ,  r e c o r d s ,  c h i l d r e n  and 
s t a f f .

4 AAC 6 0 . 0 5 0 .  DURATION OF APPROVAL. R e p e a l e d .

4 AAC 6 0 .0 5 1 .  CERTIFICATE RENEWAL. ( a )  The d e p a r t m e n t  
w i l l  p r o v i d e  t h e  c e r t i f i c a t e  h o l d e r  w i t h  a r e n e w a l  a p p l i c a t i o n  
form a t  l e a s t  60 days  b e f o r e  t h e  e x p i r a t i o n  o f  t h e  c e r t i f i c a t e  
h o l d e r ' s  e x i s t i n g  c e r t i f i c a t e .
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(b)  The c e r t i f i c a t e  h o l d e r  s h a l l  s u b m i t  t h e  c o m p l e t e d  
r e n e w a l  a p p l i c a t i o n  t o  t h e  d e p a r t m e n t  a t  l e a s t  30 d ay s  b e f o r e  t h e  
e x p i r a t i o n  o f  t h e  e x i s t i n g  c e r t i f i c a t e ;  h o w e v e r ,  t h e  d e p a r t m e n t  
w i l l ,  i n  i t s  d i s c r e t i o n ,  w a iv e  t h e  r e q u i r e m e n t s  o f  t h i s  s u b s e c t i o n  
i f  i t  d e t e r m i n e s  t h e r e  i c good c a u s e  f o r  t h e  w a i v e r .

( c )  The d e p a r t m e n t  w i l l  c o n d u c t  a r e v i e w  and  t a k e  
a p p r o p r i a t e  a c t i o n  w i t h i n  t e n  d ay s  b e f o r e  e x p i r a t i o n  o f  t h e  
e x i s t i n g  c e r t i f i c a t e .

(d)  I f  t h e  d e p a r t m e n t  c a n n o t  c o m p l e t e  t h e  r e v i e w  w i t h i n  t h e  
p e r i o d  s e t  o u t  i n  ( c )  o f  t h i s  s e c t i o n ,  i t  w i l l  i s s u e  t h e  
a p p l i c a n t  a  t e m p o r a r y  c e r t i f i c a t e  e f f e c t i v e  u n t i l  c o m p l e t i o n  o f  
t h e  d e p a r t m e n t ' s  r e v i e w .

4 AAC 6 0 .0 5 9 .  WAIVER OF REQUIREMENTS. ( a )  The c o m m i s s i o n e r  
w i l l ,  a t  h i s  d i s c r e t i o n ,  w a i v e  a r e q u i r e m e n t  o f  4 AAC 6 0 .0 0 9  - 4 
AAC 6 0 .1 9 9 ,  i f  an  a l t e r n a t i v e  m ethod  o f  s a t i s f y i n g  t h e  p u r p o s e  o f  
t h e  r e q u i r e m e n t  i s  e s t a b l i s h e d .

(b)  The a p p r o p r i a t e  m u n i c i p a l  o r  s t a t e  a u t h o r i t y  m us t  
r e v i e w  a r e q u e s t  f o r  a  w a i v e r  i n v o l v i n g  f i r e  s a f e t y ,  
e n v i r o n m e n t a l  h e a l t h ,  o r  o t h e r  m u n i c i p a l  o r  s t a t e  r e q u i r e m e n t s  
w i t h i n  t h e i r  j u r i s d i c t i o n  b e f o r e  t h e  c o m m is s io n e r  w i l l  a l l o w  t h e  
w a i v e r .

( c )  An a p p l i c a n t  f o r  a  w a i v e r  s h a l l  a p p l y  i n  w r i t i n g  t o  t h e  
d e p a r t m e n t .  The a p p l i c a t i o n  m us t  i n c l u d e

(1)  a s t a t e m e n t  o f  t h e  r e q u i r e m e n t  f o r  w h ic h  t h e  
w a i v e r  i s  r e q u e s t e d ;

(2 )  an e x p l a n a t ' i b h ~ b f  " t h e  r e a s o n s  why “t h e ' r e q u i r e m e n t  
c a n n o t  be  s a t i s f i e d ;  and

(3)  a d e s c r i p t i o n  o f  t h e  a l t e r n a t i v e  m ethod  p r o p o s e d  
t o  s a t i s f y  t h e  p u r p o s e  o f  t h e  ? e q u i r e m e n t  f o r  w h ic h  t h e  
w a i v e r  i s  r e q u e s t e d .

(d)  A w a i v e r  g r a n t e d  u n d e r  t h i s  s e c t i o n  i s  e f f e c t i v e  f o r  
t h e  t im e  s p e c i f i e d  on t h e  c e r t i f i c a t e .  The d e p a r t m e n t  w i l l  
r e v i e w  a w a i v e r  upon t h e  t e r m i n a t i o n  o f  t h e  w a i v e r  and  w i l l ,  a t  
i t s  d i s c r e t i o n ,  renew  t h e  w a i v e r .

( e )  The d e p a r t m e n t  w i l l  a n sw e r  a r e q u e s t  f o r  a w a i v e r  i n  
w r i t i n g  w i t h i n  30 d a y s .

4 AAC 6 0 . 0 6 0 .  DISPLAY OF CERTIFICATE. R e p e a l e d .

4 AAC 6 0 . 0 6 1 .  VOLUNTARY CERTIFICATE. A p r e - e l e m e n t a r y  
s c h o o l  f o r  w h ic h  a c e r t i f i c a t e  i s  n o t  r e q u i r e d  u n d e r  4 AAC 6 0 .0 0 9  
- 4 AAC 6 0 .1 9 9  may a p p l y  f o r  a c e r t i f i c a t e .  The d e p a r t m e n t  w i l l ,
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i n  i t s  d i s c r e t i o n ,  i s s u e  a c e r t i f i c a t e  i f  i t  d e t e r m i n e s  t h a t  t h e  
p r e - e l e m e n t a r y  s c h o o l  s a t i s f i e s  t h e  r e q u i r e m e n t s  o f  4 AAC 6 0 .0 0 9  
- 4 AAC 6 0 . 1 9 9 .

4 AAC 6 0 .0 6 9 .  ADMINISTRATIVE REQUIREMENTS. ( a )  The name, 
a d d r e s s ,  a nd  t e l e p h o n e  num bers  o f  t h e  p e r s o n  w i t h  t h e  l e g a l  
r e s p o n s i b i l i t y  and  t h e  p e r s o n  w i t h  t h e  a d m i n i s t r a t i v e  a u t h o r i t y  
f o r  o p e r a t i n g  t h e  p r e - e l e m e n t a r y  s c h o o l  m u s t  be  p r o v i d e d  t o  t h e  
d e p a r t m e n t  and,, i f  t h e  f a c i l i t y  i s  o p e r a t e d  by an  a s s o c i a t i o n ,  
c o r p o r a t i o n  o r  o t h e r  e n t i f " ,  t h e  name, a d d r e s s ,  a n d  t e l e p h o n e  
num b ers  o f  e a c h  member o f  . t s  b o a r d  o r  g o v e r n i n g  body m u s t  a l s o  
be  p r o v i d e d  t o  t h e  d e p a r t m e n t .

(1 )  s p e c i f i c  r e s p o n s i b i l i t i e s  and  d u t i e s  o f  t h e  
g o v e r n i n g  body  m us t  be  w r i t t e n  and  co m m u n ica te d  t o  t h e  
a d m i n i s t r a t o r  o f  t h e  p r e - e l e m e n t a r y  s c h o o l  and  t o  p a r e n t s  
a nd  s t a f f  when a p p l i c a b l e .

(b )  A p r e - e l e m e n t a r y  s c h o o l

(1)  s h a l l  p r o v i d e  an  e d u c a t i o n a l  p ro g ra m  and  f a c i l i t y  
w h ic h  m e e t s  t h e  r e q u i r e m e n t s  o f  4 AAC 6 0 .0 0 9  - 4 AAC 6 0 .1 9 1 ;

(2)  s h a l l  p r o v i d e  t h e  d e p a r t m e n t  w i t h  a  d e s c r i p t i o n  
and  t h e  name o f  t h e  owner  o f  t h e  l a n d  and  b u i l d i n g  i n  w h ic h  
t h e  p r e - e l e m e n t a r y  s c h o o l  i s  l o c a t e d ;

(3)  s h a l l  comply  w i t h  AS 1 8 . 8 0 . 2 3 0  t o  e n s u r e  t h a t  
e n r o l l m e n t  p o l i c i e s ,  a nd  a c c e s s  t o  s e r v i c e s  and  a c t i v i t i e s  
o f  t h e  p r o g r a m  a r e  n o n - d i s c r i m i n a t o r y  w i t h  r e g a r d  t o  t h e  
s e x ,  c o l o r ,  r a c e ,  c r e e d ,  and  n a t i o n a l  o r i g i n  o f  c h i l d r e n  and  
t h e i r  p a r e n t s ;

(4)  s h a l l  e n s u r e  t h e  c o n f i d e n t i a l i t y  o f  r e c o r d s  and  
i n f o r m a t i o n  p e r t a i n i n g  t o  an i n d i v i d u a l  c h i l d  o r  t h e  
p a r e n t s ,  e x c e p t  a s  r e q u i r e d  by p ro g ra m  s t a f f  i n  w o r k i n g  w i t h  
t h e  c h i l d  and  t h e  f a m i l y ,  o r  when a r e l e a s e  o f  i n f o r m a t i o n  
fo rm  i s  s i g n e d  by t h e  p a r e n t s ;

(5)  s h a l l  m a i n t a i n  c u r r e n t  i n d i v i d u a l  r e c o r d s  
i n c l u d i n g :

(A) i n d i v i d u a l  c h i l d  em erg ency  i n f o r m a t i o n
r e c o r d s ;

(B) s t a f f  employm ent  and  h e a l t h  r e c o r d s ;

(C) s t a f f  and  c h i l d  a t t e n d a n c e  r e c o r d s .

(6 )  s h a l l  m a i n t a i n  r e c o r d s  on fo rm s  p r o v i d e d  by t h e  
d e p a r t m e n t  u n l e s s  p r i o r  d e p a r t m e n t  a p p r o v a l  i s  g i v e n  t o  u s e  
a l t e r n a t e  f o r m s .
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(7)  s h a l l  m a i n t a i n  b o d i l y  l i a b i l i t y  i n s u r a n c e  
( i n c l u d i n g  t r a n s p o r t a t i o n  c o v e r a g e  i f  a p p l i c a b l e )  i n  an  
amount  n o t  l e s s  t h a n  $ 1 0 0 ,0 0 0  p e r  c h i l d ,  $ 3 0 0 ,0 0 0  p e r  
a c c i d e n t  w i t h  a company a u t h o r i z e d  t o  w r i t e  i n s u r a n c e  
p o l i c i e s  and  m u s t  c o n t a i n  t h e  f o l l o w i n g  e n d o r s e m e n t :

" I n  t h e  e v e n t  o f  c a n c e l l a t i o n  o r  n o n - r e n e w a l  o f  t h i s  
p o l i c y ,  t h e  company a g r e e s  t o  g i v e  30 d a y s  p r i o r  n o t i c e  
t o  t h e  D e p a r tm e n t  o f  E d u c a t i o n ,  Pouch  " F " , J u n e a u ,  
A l a s k a  9 9 8 1 1 . "

(8 )  s h a l l  h a v e  w r i t t e n  m a t e r i a l s  c o v e r i n g
n o n - d i s c r i m i n a t i o n , p r o v i s i o n s  t o  be  made f o r  t h e  s p e c i a l  
n e e d s  o f  i n d i v i d u a l  c h i l d r e n ,  p ro g ra m  d e s c r i p t i o n ,  
e n r o l l m e n t  r e q u i r e m e n t s  and  p r o c e d u r e s ,  f e e s  a n d  p ay m en t  
a r r a n g e m e n t  p l a n s ,  i n s u r a n c e  c o v e r a g e ,  t r a n s p o r t a t i o n  
a r r a n g e m e n t s ,  p a r e n t a l  p e r m i s s i o n  f o r  t r i p s  an d  r e l a t e d  
a c t i v i t i e s  o u t s i d e  t h e  c l a s s r o o m ,  c o l d  w e a t h e r  o u t d o o r  p l a y  
p o l i c i e s ,  c o l d  w e a t h e r  c l o s u r e ,  c h i l d  a b u s e  r e p o r t i n g ,  i l l  
c h i l d r e n ,  d i s c l o s u r e  o f  i n f o r m a t i o n ,  and  n o t i f i c a t i o n s  o f  
c h a n g e s  i n  p r o g r a m s ;  t h e s e  m a t e r i a l s  m us t  be p r e s e n t e d  and 
e x p l a i n e d  t o  p a r e n t s  a t  t h e  t im e  o f  t h e  c h i l d ' s  e n r o l l m e n t ,  
an d  a copy f i l e d  w i t h  t h e  d e p a r t m e n t .

A AAC 6 0 . 0 7 0 .  CERTIFICATE OF APPROVAL. R e p e a l e d .

A AAC 6 0 . 0 7 9 .  ENSURING CARE IN EMERGENCY. ( a )  A 
p r e - e l e m e n t a r y  s c h o o l  s h a l l  h a v e  a p l a n  f o r  t h e  e v a c u a t i o n  o f  a l l  
c h i l d r e n  i n c l u d i n g  t h e  h a n d i c a p p e d  i n  c a s e  o f  f i r e  o r  o t h e r  
d i s a s t e r .  The p l a n  m ust  i n c l u d e  p r o v i s i o n s  f o r  a c c o u n t a b i l i t y  
f o r  e a c h  c h i l d  u n t i l  r e l e a s e d  t o  an a p p r o p r i a t e  a u t h o r i t y .  The 
p l a n  m u s t  be  w r i t t e n  and p o s t e d .  S t a f f  m ust  be  a w are  o f  t h e  p l a n  
an d  h o l d  e v a c u a t i o n  d r i l l s  a t  l e a s e  o n c e  e v e r y  m on th .

(b)  P r o v i s i o n  m us t  be  made i n  a p r e - e l e m e n t a r y  s c h o o l  
f a c i l i t y  f o r  em e rg en c y  e l e c t r i c a l  l i g h t i n g  by g e n e r a t o r  o r  
b a t t e r y  power f o r  u s e  i n  c a s e  o f  power  f a i l u r e .

( c )  A p r e - e l e m e n t a r y  s c h o o l  f a c i l i t y  s h a l l  h a v e  a t e l e p h o n e  
o r  r a d i o - p h o n e  i f  t h a t  s e r v i c e  i s  l o c a l l y  a v a i l a b l e .  Emergency 
t e l e p h o n e  num bers  m us t  i n c l u d e  f i r e ,  p o l i c e ,  p h y s i c i a n ,  p o i s o n  
c o n t r o l ,  and  m us t  be c o n s p i c u o u s l y  p o s t e d  on o r  a d j a c e n t  t o  t h e  
t e l e p h o n e .

(d)  I n  a p r e - e l e m e n t a r y  s c h o o l  f a c i l i t y ,  f i r -'*’ a i d  s u p p l i e s  
a p p r o p r i a t e  t o  t h e  s i z e  o f  t h e  f a c i l i t y  m ust  be  m a i n t a i n e d
an d  r e a d i l y  a v a i l a b l e  f o r  u s e  a t  a l l  t i m e s .
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( e )  A f a c i l i t y  m us t  h a v e  a t  L e a s t  one s t a f f  member w i t h  a 
c u r r e n t  f i r s t  a i d  c e r t i f i c a t e  on d u t y  a t  a l l  t i m e s  u n l e s s  f i r s t  
a i d  c o u r s e s  a r e  n o t  r e g u l a r l y  a v a i l a b l e  i n  t h e  community  i n  w h ic h  
t h e  f a c i l i t y  i s  l o c a t e d .  I f  c o u r s e s  a r e  n o t  r e g u l a r l y  a v a i l a b l e ,  
t h e  p r e - e l e m e n t a r y  s c h o o l  m u s t  e n r o l l  one o r  more e m p lo y e e s  i n  
t h e  f i r s t  a v a i l a b l e  f i r s t  a i d  c o u r s e  o f f e r e d  i n  t h e  community
t o  m ee t  t h i s  r e q u i r e m e n t .

( f )  A s t a f f  member, who, i n  t h e  p e r f o r m a n c e  o f  d u t i e s ,  h a s  
c a u s e  t o  b e l i e v e  t h a t  a c h i l d  h a s  s u f f e r e d  harm  as  a r e s u l t  o f  
a b u s e  o r  n e g l e c t  s h a l l  i m m e d i a t e l y  r e p o r t  t h e  harm t o  t h e  
n e a r e s t  o f f i c e  o f  t h e  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s .
I f  t h e  s t a f f  c a n n o t  r e a s o n a b l y  c o n t a c t  t h e  n e a r e s t  o f f i c e  o f  t h e  
D i v i s i o n  o f  F a m i ly  a nd  Y outh  S e r v i c e s  o f  t h e  D e p a r tm e n t  o f  H e a l t h  
a n d  S o c i a l  S e r v i c e s ,  and  im m e d ia te  a c t i o n  i s  n e c e s s a r y  f o r  t h e  
w e l l - b e i n g  o f  the. c h i l d ,  t h e  a d m i n i s t r a t o r  s h a l l  make t h e  r e p o r t  
t o  a p e a c e  o f f i c e r .

(g )  A p r e - e l e m e n t a r y  s c h o o l  m us t  h a v e  an e m e rg ency  b a c k - u p  
s t a f f i n g  p l a n  f o r  p e r i o d s  when o n l y  one s t a f f  member i s  on d u t y .

(h)  When a c h i l d  i s  l e f t  i n  t h e  p r e - e l e m e n t a r y  s c h o o l  by 
p a r e n t s  f o r  a  p e r i o d  e x t e n d i n g  more t h a n  one  h o u r  a f t e r  t h e .  
c l o s i n g  o f  t h e  p r o g r a m  w i t h o u t  c o n t a c t i n g  t h e  s t a f f ,  t h e  
a d m i n i s t r a t o r  s h a l l  i m m e d i a t e l y  r e p o r t  t h a t  s i t u a t i o n  t o  t h e  
n e a r e s t  o f f i c e  o f  t h e  D i v i s i o n  o f  F a m i ly  and  Youth  S e r v i c e s  o f  
t h e  D e p a r tm e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s .

4 AAC 6 0 . 0 8 0 .  INSURANCE. R e p e a l e d .

4 AAC 6 0 . 0 8 9 .  ADMINISTRATIVE QUALIFICATIONS. ( a )  The 
a d m i n i s t r a t o r  o f  a p r e - e l e m e n t a r y  s c h o o l  i s  r e s p o n s i b l e  f o r  t h e  
s c r e e n i n g ,  s c h e d u l i n g  and  s u p e r v i s i n g  o f  a l l  s t a f f ,  v o l u n t e e r s  
and  o t h e r s  who p r o v i d e  s e r v i c e s  i n  t h e  p r e - e l e m e n t a r y  s c h o o l ,  and  
f o r  d e s i g n a t i n g  a s t a f f  member t o  be  i n  c h a r g e  o f  t h e  f a c i l i t y  i n  
t h e  a d m i n i s t r a t o r ' s  a b s e n c e .

(b )  The a d m i n i s t r a t o r  o f  a p r e - e l e m e n t a r y  s c h o o l  m u s t  be  a t  
l e a s t  19 y e a r s  o f  a g e .

( c )  The a d m i n i s t r a t o r  s h a l l  f u r n i s h  t h e  nam es ,  a d d r e s s e s ,  
a nd  t e l e p h o n e  num bers  o f  t h r e e  p e r s o n  u n r e l a t e d  to  t h e  
a d m i n i s t r a t o r ,  who c o u l d  p r o v i d e  c h a r a c t e r  r e f e r e n c e s  t o  t h e  
d e p a r t m e n t  w i t h  t h e  c e r t i f i c a t e  a p p l i c a t i o n ;  t h e  r e f e r e n c e s ,  one 
o f  w h ic h  m u s t  be  f rom  a s u p e r v i s o r  i n  p r e v i o u s  work e x p e r i e n c e ,  
s h a l l  a t t e s t  t o  t h e  good c h a r a c t e r  and  r e p u t a t i o n  o f  t h e  
a d m i n i s t r a t o r  and  t o  t h e  managem ent  and i n t e r p e r s o n a l  s k i l l s  
w h ic h  e n a b l e  t h e  a d m i n i s t r a t o r  t o  work  s u c c e s s f u l l y  w i t h  
c h i l d r e n ,  s t a f f ,  and  p a r e n t s .
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(d )  An i n d i v i d u a l  may non be  che  a d m i n i s t r a t o r  o f  a 
p r e - e l e m e n t a r y  s c h o o l  i f  t h e  i n d i v i d u a l  i s  u n d e r  i n d i c t m e n t  o r  
h a s  b e e n  c o n v i c t e d  o f  a f e l o n y  o r  h a s  h ad  a c h i l d  a d j u d i c a t e d  a s  
a c h i l d  i n  n e e d  o f  a i d  w i t h i n  t h e  l a s t  f i v e  y e a r s .  The 
d e p a r t m e n t  w i l l ,  i n  i t s  d i s c r e t i o n ,  r e q u i r e  a r e l e a s e  t o  r e v i e w  
law  e n f o r c e m e n t  r e c o r d s  f o r  e a c h  a d m i n i s t r a t o r .  I n  t h i s  
s u b s e c t i o n ,  " c h i l d  i n  n e e d  o f  a i d "  means a c h i l d  who h a s  b e e n  
a d j u d i c a t e d ,  a d e p e n d e n t  c h i l d  u n d e r  AS 4 7 . 1 0 . 0 1 0  o r  u n d e r  a 
s i m i l a r  s t a t u t e  i n  a n o t h e r  s t a t e  o r  j u r i s d i c t i o n .

( e )  The a d m i n i s t r a t o r  m us t  a l s o  m ee t  t h e  s t a f f  
q u a l i f i c a t i o n s  i n  4 AAC 6 0 . 0 9 9 .

4 AAC 6 0 . 0 9 0 .  RECORDS. R e p e a l e d .

4 AAC 6 0 . 0 9 9 .  STAFF QUALIFICATIONS. ( a )  A s t a f f  member 
s h a l l  p o s s e s s  t u b e r c u l i n  c l e a r a n c e  b e f o r e  c o n t a c t  w i t h  c h i l d r e n  
i n  a f a c i l i t y .  The t u b e r c u l i n  c l e a r a n c e  m us t  be ren e w e d  
a n n u a l l y .

(b)  A s t a f f  member, e x c l u d i n g  t h e  a d m i n i s t r a t o r ,  and  p a r e n t  
c l a s s r o o m  v o l u n t e e r s  m us t  f u r n i s h  t h e  n am es ,  a d d r e s s e s ,  and  
t e l e p h o n e  num bers  o f  t h r e e  p e r s o n s  u n r e l a t e d  t o  t h e  s t a f f  member, 
t o  t h e  a d m i n i s t r a t o r ,  P e r s o n n e l  f i l e s ,  ' i n c l u d i n g  r e f e r e n c e s ,  
m u s t  be  k e p t  on f i l e  a t  t h e  p r e - e l e m e n t a r y  s c h o o l .

( c )  A s t a f f  member, e x c l u d i n g  t h e  a d m i n i s t r a t o r ,  m us t  h a v e  
r e a c h e d  t h e  ag e  o f  18 t o  be c o u n t e d  t o w a rd  m e e t i n g  t h e  
s t a f f - t o - c h i l d  r a t i o  r e q u i r e m e n t s .  However,  a p e r s o n  a g e d  14 and 
o l d e r  may be  em ployed  as  s t a f f  members and  c o u n t e d  to w a rd  
s t a f f - t o - c h i l d  r a t i o  r e q u i r e m e n t s  i f  h e / s h e :

(1 )  w orks  u n d e r  t h e  c l o s e  s u p e r v i s i o n  o f  an  a d u l t  
s t a f f  member;

(2)  c o n s t i t u t e s  no more t h a n  one  t h i r d  o f  t h e  t o t a l  
s t a f f ;  and

(3)  i s  n e v e r  p l a c e d  i n  s o l e  c h a r g e  o f  a g ro u p  o f  
c h i l d r e n  i n  a c l a s s r o o m ;

(4)  i s  e n r o l l e d  i n  o r  h a v e  c o m p l e t e d  a t r a i n i n g  
p r o g r a m  o r  have  d e m o n s t r a t e d  c o m p e te n c e  t o  an  a d m i n i s t r a t o r .

(d)  A s t a f f  member m us t  be  a b l e  to

(1)  p r o v i d e  c h i l d r e n  w i t h  a v a r i e t y  o f  l e a r n i n g  and 
s o c i a l  e x p e r i e n c e s  a p p r o p r i a t e  t o  t h e i r  a g e ;
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(2 )  r e c o g n i z e  and  a c t  a g a i n s t  h a z a r d s  t o  h e a l t h  and 
p h y s i c a l  s a f e t y .

( e )  A s t a f f  member s h a l l  be  p r o v i d e d  an o r i e n t a t i o n  w i t h i n  
t h e  f i r s t  m onth  o f  employm ent  w h ic h  s h a l l  i n c l u d e

(1)  a d m i n i s t r a t i v e  p r o c e d u r e s ,  p r o g r a m  g o a l s  and 
o b j  e c t i v e s ;

(2)  w r i t t e n  s p e c i f i c  p e r s o n n e l  p o l i c i e s  i n c l u d i n g  
w r i t t e n  j o b  r e s p o n s i b i l i t i e s ;

(3 )  c r i s i s  m anagem en t ,  d u t i e s  t o  be  c a r r i e d  o u t  i n  an
e m e r g e n c y ,  and  e m e rg en cy  and  s a f e t y  p r o c e d u r e s ;

(4 )  a c c e p t a b l e  b e h a v i o r  managem ent  t e c h n i q u e s ,  
i n c l u d i n g  t h e  p r e - e l e m e n t a r y  s c h o o l ' s  d i s c i p l i n e  p o l i c y ;

(5 )  a v a i l a b l e  a p p r o p r i a t e  r e s o u r c e s  t o  c a r r y  o u t  t h e i r  
r e s p o n s i b i l i t i e s .

4 AAC 6 0 . 1 0 0 .  PHYSICAL EXAMINATIONS FOR CHILDREN.
Repealed.

4 AAC 6 0 . 1 0 9 .  NUMBER OF STAFF REQUIRED. ( a )  A f a c i l i t y  
m us t  have  s u f f i c i e n t  p e r s o n n e l  t o  e n s u r e  t h a t  t h e  c h i l d r e n  a r e
n e v e r  l e f t  w i t h o u t  s u p e r v i s i o n  by a r e s p o n s i b l e  s t a f f  member.

(1)  t h e r e  m ust  be one s t a f f  member f o r  e v e r y  e i g h t  
c h i l d r e n  b e tw e e n  t h e i r  t h i r d  and  f i f t h  b i r t h d a y s ;

(2)  t h e r e  m us t  be one s t a f f  member f o r  e v e r y  t e n  
c h i l d r e n  b e tw e e n  t h e i r  f i f t h  and  s i x t h  b i r t h d a y s ;

(b)  I n  a f a c i l i t y  w he re  t h e r e  a r e  more t h a n  t e n  c h i l d r e n  
p r e s e n t ,  t h e r e  m us t  be a minimum o f  two s t a f f  members on t h e  
p r e m i s e s .

( c )  In  a p r e - e l e m e n t a r y  s c h o o l ,  o n l y  a s t a f f  member who
s p e n d s  a t  l e a s t  75 p e r c e n t  o f  h i s / h e r  w o r k in g  t im e  i n  d i r e c t
c o n t a c t  w i t h  c h i l d r e n  w i l l  be c o u n t e d  i n  m e e t i n g  s t a f f - t o - c h i l d  
r a t i o s .

4 AAC 6 0 . 1 1 0 .  R e p e a l e d .

4 AAC 6 0 . 1 1 5 .  STAFF. R e p e a l e d .

4 AAC 6 0 . 1 1 9 .  ENVIRONMENT REQUIREMENTS. ( a )  a
p r e - e l e m e n t a r y  s c h o o l  f a c i l i t y  m us t  hav e  s u f f i c i e n t  i n d o o r  and  
o u t d o o r  s p a c e  i n  r e l a t i o n  to  t h e  number and  a g e s  o f  c h i l d r e n  to  
accommodate  t h e  p h y s i c a l  and  o t h e r  d e v e l o p m e n t a l  n e e d s  o f
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c h i l d r e n  s e r v e d .  S a t i s f a c t o r y  c o m p l i a n c e  w i t h  t h i s  s u b s e c t i o n  
r e q u i r e s  t h a t :

(1)  t h e r e  be  a t  l e a s t  35 s q u a r e  f e e t  o f  i n d c o r  s p a c e  
p e r  c h i l d  c a p a c i t y  u s e d  f o r  t h e  c a r e  o f  c h i l d r e n ,  e x c l u s i v e  
o f  h a l l w a y s ,  b a t h r o o m s ,  l o c k e r s ,  c l o s e t s ,  l a u n d r y  and 
f u r n a c e  ro om s ,  and  t h e  k i t c h e n ;

(2)  t h e r e  be a t  l e a s t  75 s q u a r e  f e e t  p e r  c h i l d  o f  
o u t d o o r  p l a y  s p a c e  f o r  t h e  maximum number o f  c h i l d r e n  on t h e  
p l a y g r o u n d  a t  any  one  t i m e .  Where o u t d o o r  p l a y  s p a c e  i s  n o t  
a v a i l a b l e  a t  t h e  f a c i l i t y ,  p a r k s  o r  o t h e r  o u t d o o r  f a c i l i t i e s  
t h a t  a r e  e a s i l y  a c c e s s i b l e  may be  u s e d .

(b)  A p r e - e l e m e n t a r y  s c h o o l  m u s t  hav e  a p p r o p r i a t e  s t o r a g e  
and  work  s p a c e  f o r  c h i l d r e n  and  s t a f f ,  c o n v e n i e n t  t o  t h e  a r e a s  o f  
u s e ,  t o  accommodate  t h e  f o l l o w i n g  f u n c t i o n s :

(1 )  r e c o r d  s t o r a g e  and  a d m i n i s t r a t i v e  f u n c t i o n ;

(2)  fo o d  p r e p a r a t i o n  and  s e r v i n g ,  i f  a p p l i c a b l e ;

(3)  m e e t i n g  s p a c e  f o r  s t a f f ;

(4 )  s t o r a g e  o f  p r o g r a m  m a t e r i a l s  and  r e s o u r c e s  f o r  
s t a f f  and  p a r e n t s ;

(5 )  s t o r a g e  o f  r e p a i r  and  m a i n t e n a n c e  s u p p l i e s .

4 AAC 6 0 . 1 2 0 .  RECOGNITION OF SPECIAL NEEDS. R e p e a l e d .

4 AAC 6 0 . 1 2 9 .  FIRE SAFETY. ( a )  The b u i l d i n g  h o u s i n g  a 
p r e - e l e m e n t a r y  s c h o o l  m u s t  m ee t  t h e  s t a n d a r d s  f o r  b u i l d i n g s  and 
l i f e  s a f e t y  c o n t a i n e d  i n  13 AAC 5 0 .0 1 0  - 13 AAC 5 0 .0 3 0  and  13 AAC
5 5 .0 1 0  - 13 AAC 5 5 .1 5 0 .

(b)  When t h e  d e p a r t m e n t  r e c e i v e s  a c e r t i f i c a t i o n  
a p p l i c a t i o n  f rom  a p r e - e l e m e n t a r y  s c h o o l ,  o r w h e n  any  new 
c o n s t r u c t i o n  o r  r e m o d e l i n g  i s  c o m p l e t e d ,  a ' f i r e  i n s p e c t  it .r~of t h e "  
p r e m i s e s  m ust  be  made by t h e  f i r e  m a r s h a l  o r  h i s  l o c a l  d “* ig nee
t o  d e t e r m i n e  c o n f o r m i t y  w i t h  e x i s t i n g  s a f e t y  s t a n d a r d s .
S u b s e q u e n t  a n n u a l  f i r e  i n s p e c t i o n  may be r e q u i r e d .

( c )  A f a c i l i t y  m us t  s a t i s f y  t h e  f o l l o w i n g  a d d i t i o n a l  f i r e  
s a f e t y  r e q u i r e m e n t s :

(1)  t h e  f a c i l i t y  m ust  make and  r e t a i n  a r e c o r d  o f  e a c h  
d r i l l  r e q u i r e d  u n d e r  13 AAC 5 0 . 0 6 0 ( 6 ) ( 1 )  o r  13 AAC 5 0 . 0 6 0 ( s )  
w h ic h  m ust  be made a v a i l a b l e  upon r e q u e s t  to  t h e  s t a t e  f i r e  
m a r s h a l  o r  h i s  a u t h o r i z e d  r e p r e s e n t a t i v e  and  t o  t h e  
d e p a r t m e n t ;
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(2 )  Che f a c i l i t y  may noc  u s e  o p e n  f l a m e  h e a t e r s  e x c e p t  
a p p r o v e d  f i r e p l a c e s ;

(3 )  t h e  f a c i l i t y  may n o t  u s e  window s c r e e n s  w h ic h  
o b s t r u c t  e g r e s s ;

(4 )  t h e  f a c i l i t y  m us t  d e s i g n a t e  an  a r e a  f o r  sm o k in g ,  
i f  sm oking  i s  p e r m i t t e d ;

(5 )  a t  l e a s t  one  5 -p o u n d  ABC d r y  c h e m i c a l  f i r e  
e x t i n g u i s h e r  m u s t  be c h a r g e d  a t  a l l  t i m e s  and  s t r a t e g i c a l l y  
l o c a t e d ;

(6 )  no a c c u m u l a t i o n  o f  any  c o m b u s t i b l e  w a s t e  m a t e r i a l s  
i s  p e r m i t t e d  i n  o r  a r o u n d  t h e  p r e m i s e s .  F lam m able  l i q u i d s  
m u s t  be  s t o r e d  i n  m e t a l  c o n t a i n e r s  w i t h  t i g h t  f i t t i n g  l i d s ;

(7)  h e a t i n g  a p p l i a n c e s :

(A) t h a t  w h ic h  p r e s e n t s  a h a z a r d  b e c a u s e  o f  
e x p o s e d  f l a m e  o r  h e a t i n g  e l e m e n t s  m u s t  be e q u i p p e d  w i t h  
g u a r d s  i n  s u c h  a way t h a t  s m a l l  c h i l d r e n  c a n n o t  p l a c e  
a r t i c l e s  i n s i d e  o r  on t h e  h e a t e r  o r  h e a t i n g  e l e m e n t ;

(B) m us t  be  m a i n t a i n e d  i n  a s a f e  and  s e r v i c e a b l e  
m a n n e r .

4 AAC 6 0 . 1 3 0 .  DISASTER PLAN. R e p e a l e d .

4 AAC 6 0 . 1 3 9 .  SANITATION AND ENVIRONMENTAL PROTECTION. (a )  
P r e - e l e m e n t a r y  s c h o o l  f a c i l i t i e s  m u s t  m ee t  a p p l i c a b l e  s t a n d a r d s  
f o r  s a n i t a t i o n  and  e n v i r o n m e n t a l  p r o t e c t i o n  s e t  o u t  i n  7 AAC 
2 2 .5 5 0  - 7 AAC 2 2 . 6 8 0 .

(b)  When t h e  d e p a r t m e n t  r e c e i v e s  a c e r t i f i c a t i o n  
a p p l i c a t i o n —f-rom a p r e - e l e m e n t a r y  s c h o o l  o r  when any  new 
c o n s t r u c t i o n  o r  r e m o d e l i n g  i s  c o m p l e t e d ,  an e n v i r o n m e n t a l  h e a l t h  
i n s p e c t i o n  by t h e  D e p a r tm e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  o r  i t s  
l o c a l  d e s i g n e e  t o  d e t e r m i n e  c o n f o r m i t y  w i t h  e x i s t i n g  s t a n d a r d s  
m us t  be made. S u b s e q u e n t  a n n u a l  i n s p e c t i o n  may be r e q u i r e d .

( c )  M e d i c i n e s ,  c l e a n s e r s ,  and  o t h e r  h a r m f u l  c h e m i c a l s  m us t  
be  s t o r e d  so  a s  t o  be i n a c c e s s i b l e  t o  t h e  c h i l d r e n .

4 AAC 6 0 . 1 4 0 .  FACILITY INSPECTIONS. R e p e a l e d .

4 AAC 6 0 . 1 4 9 .  HEALTH PROGRAM. (a )  P r e - e l e m e n t a r y  s c h o o l  
s t a f f  s h a l l  n o t  a d m i n i s t e r  m e d i c i n e s  o r  d r u g s  t o  any  c h i l d  e x c e p t  
w i t h  w r i t t e n  p e r m i s s i o n  o f  t h e  c h i l d ' s  p a r e n t  o r  p h y s i c i a n  o r  
o t h e r  m e d i c a l  a u t h o r i t y ;  h o w e v e r ,  i n  t h e  c a s e  o f  p r e s c r i p t i o n  
m e d i c i n e ,  a p r e s c r i p t i o n  l a b e l  w i t h  t h e  m e d i c a l  a u t h o r i t y ' s  name, 
t h e  c h i l d ' s  name, and  a r e c e n t  d a t e  may be a c c e p t e d  a s  sho w in g
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t h a t  t h e  d r u g  may be a d m i n i s t e r e d  t o  t h e  c h i l d .  M e d i c i n e s  o r  
d r u g s  k e p t  a t  t h e  p r e - e l e m e n t a r y  s c h o o l  f o r  a c h i l d  m u s t  be 
c l e a r l y  m arked  w i t h  t h e  c h i l d ' s  name a n d  t h e  d o s a g e ,  and  m u s t  be 
i n a c c e s s i b l e  t o  c h i l d r e n .

(b)  A p r e - e l e m e n t a r y  s c h o o l  m us t  p r o v i d e  a p l a c e  w h e re  a 
t i r e d ,  i l l ,  i n j u r e d ,  o r  u p s e t  c h i l d  may r e s t  o r  p l a y  q u i e t l y ,  
a p a r t  f rom  o t h e r  c h i l d r e n ,  y e t  u n d e r  a d u l t  o b s e r v a t i o n .  I l l  
c h i l d r e n  n e e d  n o t  be  s e n t  home as  a  r o u t i n e  p o l i c y ,  b u t  may be 
c a r e d  f o r  a t  t h e  p r e - e l e m e n t a r y  s c h o o l  a t  t h e  a d m i n i s t r a t o r ’ s 
d i s c r e t i o n  a nd  w i t h  t h e  c o n c u r r e n c e  o f  t h e  p a r e n t s .

( c )  I f  a  c h i l d  a p p e a r s  t o  be  more t h a n  m o d e r a t e l y  i l l  o r  a 
c o m m u n ica b le  d i s e a s e  o t h e r  t h a n  a c o l d  i s  i n d i c a t e d ,  t h e  c h i l d  
m u s t  n o t  be  a l l o w e d  t o  e x p o s e  o t h e r  c h i l d r e n  t o  t h e  i l l n e s s  and  
m u s t  be  i s o l a t e d  i n  a s e p a r a t e  room u n d e r  a d u l t  o b s e r v a t i o n  u n t i l  
a p p r o p r i a t e  a r r a n g e m e n t s  a r e  made. S t a f f  members s h a l l  i n f r o m  
p a r e n t s  when t h e i r  c h i l d r e n  h a v e  b e e n  e x p o s e d  t o  i l l n e s s  o r  
c o m m u n ica b le  d i s e a s e .

(d )  C h i l d r e n  u n d e r  a ge  s i x ,  who a t t e n d  A p r e - e l e m e n t a r y  
s c h o o l  f o r  p e r i o d s  l o n g e r  t h a n  f o u r  h o u r s  m u s t  h a v e  a  t im e  anD 
p l a c e  t o  l i e  down and  s l e e p ,  o r  r e s t  q u i e t l y .

4 AAC 6 0 . 1 5 0 .  CHANGES IN MAJOR WRITTEN POLICIES, PLANS, 
PROGRAMS. R e p e a l e d .

4 AAC 6 0 . 1 5 9 .  IMMUNIZATIONS REQUIRED. ( a )  The 
a d m i n i s t r a t o r  o f  a p r e - e l e m e n t a r y  s c h o o l  s h a l l  m a i n t a i n  e v i d e n c e  
o f  c u r r e n t  i m m u n i z a t i o n ,  o r  e x e m p t i o n  f rom  i t ,  f o r  e a c h  c h i l d  i n  
a t t e n d a n c e .  T h i s  e v i d e n c e  m us t  be o b t a i n e d  f rom  t h e  c h i l d ' s  
p a r e n t  o r  g u a r d i a n  upon  a d m i s s i o n ,  and  show t h a t  t h e  c h i l d  h a s  
r e c e i v e d  o r  h a s  beg un  and i s  c o n t i n u i n g  t  r e c e i v e  i m m u n i z a t i o n s  
a p p r o p r i a t e  t o  age  a s  p r e s c r i b e d  i n  t h e  A l a s k a  D i v i s i o n  o f  P u b l i c  
H e a l t h ' s  s c h e d u l e  f o r  a c t i v e  i m m u n i z a t i o n  o r  t h a t  t h e  c h i l d  i s  
exem pt  f rom  i m m u n i z a t i o n  un-de-r —(b-) o f  t h i s  s e c t i o n .  S a t i s f a c t o r y  
c o m p l i a n c e  r e q u i r e s  t h a t  e a c h  c h i l d ' s  h e a l t h  r e c o r d  c o n t a i n  
e v i d e n c e  o f  i m m u n i z a t i o n  o r  e v i d e n c e  o f  e x e m p t i o n .  E v id e n c e  o f  
i m m u n i z a t i o n  m us t  i n c l u d e

(1)  t h e  name o f  t h e  h e a l t h  s e r v i c e  p r o v i d e r ,  and  t h e  
d a t e  o f  i m m u n i z a t i o n  a g a i n s t  d i p h t h e r i a ,  t e t a n u s ,  p o l i o ,  
m e a s l e s ,  r u b e l l a ,  a n d ,  i f  t h e  c h i l d  i s  l e s s  t h a n  s i x  y e a r s  
o f  a g e ,  p e r t u s s i s ,  and

(2)  o n l y  v a l i d  i m m u n i z a t i o n  c e r t i f i c a t e s / w h i c h  a r e  
l i m i t e d  t o

(A) an international immunization certificate; or

(B) a statement by a physician listing the date 
each required immunization was given; or
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(C) a copy  o f  a c l i n i c  o r  h e a l t h  c e n t e r  r e c o r d  
l i s t i n g  t h e  d a t e  e a c h  r e q u i r e d  i m m u n i z a t i o n  was g i v e n .

(b )  E v id e n c e  o f  e x e m p t i o n  o f  i m m u n i z a t i o n  m u s t  i n c l u d e :

(1)  a s i g n e d  a f f i d a v i t  by  a  d o c t o r  (M.D. o r  P . O . )  
l i c e n s e d  : \ A l a s k a ,  a t t e s t i n g  t h a t  i m m u n i z a t i o n s  w o u ld ,  i n  
h i s  p r o f e s s i o n a l  o p i n i o n ,  be  i n j u r i o u s  t o  t h e  h e a l t h  o f  t h e  
c h i l d  o r  members o f  t h e  c h i l d ' s  f a m i l y  o r  h o u s e h o l d ;  o r

(2 )  an  a f f i d a v i t  s i g n e d  by  t h e  p a r e n t  o r  g u a r d i a n ,  
o f f e r i n g  t h a t  i m m u n i z a t i o n  c o n f l i c t s  w i t h  t h e  t e n e t s  
an d  p r a c t i c e s  o f  t h e  c h u r c h  o r  r e l i g i o u s  d e n o m i n a t i o n  o f  
w h i c h  t h e  a p p l i c a n t  i s  a member.

( c )  A p r e - e l e m e n t a r y  s c h o o l  i n  a community  w h e re  r e g u l a r  
m e d i c a l  s e r v i c e s  a r e  n o t  a v a i l a b l e  on  a t  l e a s t  a  w e e k l y  b a s i s  may 
p r o v i s i o n a l l y  a d m i t  a c h i l d  who d o e s  n o t  h a v e  t h  r e q u i r e d  
i m m u n i z a t i o n s  f o r  a  r e a s o n a b l e  p e r i o d  o f  t im e  i n  e x c e p t i o n a l  
c i r c u m s t a n c e s ,  b u t  f o r  no l o n g e r  t h a n  90 d a y s .  P r o v i s i o n a l  
a d m i s s i o n s  m u s t  be  r e p o r t e d  t o  t h e  c o m m u n icab le  d i s e a s e  c o n t r o l  
s e c t i o n  o f  t h e  D i v i s i o n  o f  P u b l i c  H e a l t h  o f  t h e  D e p a r t m e n t  o f  
H e a l t h  and  S o c i a l  S e r v i c e s ,  w h ic h  s h a l l  t h e n  d e t e r m i n e  t h a t  t h e  
r e q u i r e d  i m m u n i z a t i o n s  a r e  c o m p l e t e d  d u r i n g  t h e  p r o v i s i o n a l  
p e r i o d  i f  t h e  c h i l d  i s  t o  b e  a d m i t t e d .

(d )  A p r e - e l e m e n t a r y  s c h o o l  may n o t  a d m i t  a  c h i l d  who does  
n o t  comply  w i t h  t h e  p r o v i s i o n  o f  t h i s  s e c t i o n .

4 AAC 6 0 . 1 6 0 .  NONDISCRIMINATION. R e p e a l e d .

4 AAC 6 0 . 1 6 9 .  NUTRITION. ( a )  To e n s u r e  a d e q u a t e  n u t r i t i o n  
and  p r o m o te  good  e a t i n g  h a b i t s  and  a t t i t u d e s ,  a p r e - e l e m e n t a r y  
s c h o o l  m us t  e n s u r e  t h a t :

(1)  a t  l e a s t  one  n u t r i t i o u s  m ea l  i s  o f f e r e d  t o  e a c h  
c h i l d  i n  t h e  p r o g r a m  f o r  f i v e  h o u r s  p e r  day o r  m ore;

(2)  a w holesom e s n a c k  i s  o f f e r e d  b e tw e e n  b r e a k f a s t  and  
l u n c h  and  b e tw e e n  l u n c h  and  d i n n e r ;

(3)  a l l  s n a c k s  and  m e a l s ,  m ee t  t h e  s t a n d a r d s  o f  t h e  
N a t i o n a l  Academy o f  S c i e n c e ' s  Recommended D i e t a r y  
A l l o w a n c e s ,  9 t h  Ed. 1974.

(b)  V i t a m i n s  and  m i n e r a l  s u p p l e m e n t s  may be  p r o v i d e d  t o  a 
c h i l d  o n l y  w i t h  p a r e n t a l  p e r m i s s i o n .

(c )  C h i l d r e n  may be  e n c o u r a g e d  b u t  may n o t  be  f o r c e d  to
e a t .
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* E d i t o r ' s  Mote:  A copy o f  t h e  9 t h  E d i t i o n  o f  t h e
"Recommended D i e t a r y  A l l o w a n c e s "  m e n t i o n e d  i n  (3)  o f  t h i s  s e c t i o n  
i s  a v a i l a b l e  f o r  r e v i e w  f rom  t h e  D e p a r tm e n t  o f  H e a l t h  and  S o c i a l  
S e r v i c e s

4 AAC 6 0 . 1 7 0 .  PROGRAMMATIC REQUIREMENTS OF THE 
PRE-ELEMENTARY SCHOOLS. R e p e a l e d .

4 AAC 6 0 . 1 7 5 .  TRANSPORTATION. R e p e a l e d .

4 AAC 6 0 . 1 7 9 .  TRANSPORTATION. (a )  A p r e - e l e m e n t a r y  s c h o o l
m us t  p r o v i d e  means f o r  t r a n s p o r t i n g  c h i l d r e n  i n  c a s e  o f  
e m e rg e n c y .

(b)  A v e h i c l e  u s e d  i n  t r a n s p o r t i n g  c h i l d r e n  m u s t  be
l i c e n s e d  i n  a c c o r d a n c e  w i t h  s t a t e  law .

(c )  A s t a f f  member o f  t h e  p r e - e l e m e n t a r y  s c h o o l  o r  o t h e r
p e r s o n  a c t i n g  on b e h a l f  o f  t h e  p ro g ra m  o p e r a t i n g  a v e h i c l e  f o r  
t h e  p u r p o s e  o f  t r a n s p o r t i n g  c h i l d r e n  s h a l l  .be p r o p e r l y  l i c e n s e d  
t o  o p e r a t e  t h a t  c l a s s  o f  v e h i c l e  a c c o r d i n g  t o  s t a t e  law .

(d)  A p r e - e l e m e n t a r y  s c h o o l  m u s t  e n s u r e  t h a t  t h e r e  i s
p r u d e n t  s u p e r v i s i o n  i n  a v e h i c l e  u s e d  by t h e  p ro g ra m  t o  t r a n s p o r t  
c h i l d r e n ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o ,  u s e  o f  s e a t  b e l t s ,  and  
p r o h i b i t i n g  r i d i n g  i n  t h e  b a c k  o f  open  p i c k u p  t r u c k s  and  o t h e r  
s i m i l a r  open  v e h i c l e s .

4 AAC 6 0 . 1 8 0 .  DEFINITIONS. R e p e a l e d .

4 AAC 6 0 . 1 8 9 .  GENERAL EDUCATIONAL PROGRAM. (a )  The 
e d u c a t i o n a l  p ro g ra m  c o n d u c t e d  i n  a p r e - e l e m e n t a r y  s c h o o l  m us t  
p r o v i d e  p r e - p l a n n e d  e x p e r i e n c e s  w h ic h  p ro m o te  t h e  i n d i v i d u a l  
c h i l d ' s  p h y s i c a l ,  e m o t i o n a l ,  s o c i a l ,  arid i n t e l l e c t u a l  g r o w t h .  
S a t i s f a c t o r y  c o m p l i a n c e  o f  t h i s  s e c t i o n  r e q u i r e s  t h a t :

(1)  a s t a f f  member g e n e r a ] i v  f o l l o w  a w r i t t e n  s c h e d u l e  
o f  d a i l y  a c t i v i t i e s  w h ;.ch p r o v i d e  a b a l a n c e  o f  q u i e t  and  
a c t i v e ,  g ro u p  and  i n d i v i d u a l ,  i n d o o r  and  o u t d o o r ,  
t e a c h e r - d i r e c t e d ,  and  c h i l d - i n i t i a t e d  a c t i v i t i e s ,  a s  w e l l ,  a s  
a d e q u a t e  t im e  f o r  m e a l s ,  s n a c k s ,  s l e e p ,  and  t o i l e t i n g  
a c c o r d i n g  t o  i n d i v i d u a l  n e e d s ,  a s  a p p r o p r i a t e ;

(2)  o p p o r t u n i t i e s  be  p r o v i d e d  f o r  i n d i v i d u a l  
s e l f - e x p r e s s i o n  i n  c o n v e r s a t i o n ,  i m a g i n a t i v e  p l a y ,  a r t ,  and 
c r e a t i v e  e x p r e s s i o n ;

(3)  o p p o r t u n i t i e s  b e  p r o v i d e d  f o r  v i g o r o u s  p h y s i c a l  
a c t i v i t i e s  and  g r o s s  m o to r  a c t i v i t i e s ,  b o t h  i n d o o r s  and  
o u t d o o r s ;

(4)  o p p o r t u n i t i e s  be p r o v i d e d  t o  f o s t e r  i n d e p e n d e n c e .



(5)  o p p o r t u n i t i e s  be  p r o v i d e d  f o r  i n t e l l e c t u a l  and  
s o c i a l  d e v e lo p m e n t  t h r o u g h  u s e  o f  a v a r i e t y  o f  b o o k s ,  games,  
t o y s ,  c r a f t s ,  p u z z l e s ,  c r a y o n s ,  b l o c k s ,  and  o t h e r  a c t i v i t i e s  
and  m a t e r i a l s ;

(6)  t h e  amount and  v a r i e t y  o f  m a t e r i a l s  and  e q u ip m e n t  
a v a i l a b l e ,  and  i t s  a r r a n g e m e n t s  and  u s e ,  a r e  a p p r o p r i a t e  t o  
t h e  d e v e l o p m e n t a l  n e e d s  o f  t h e  c h i l d r e n ;  and

(A) t h e  q u a n t i t y  o f  m a t e r i a l s  and  e q u ip m e n t  i s  
s u f f i c i e n t  t o  a v i d  e x c e s s i v e  c o m p e t i t i o n  and  lo n g  w a i t s  
by c h i l d r e n  a nd  t o  m ee t  t h e  c r i t e r i a  c o n t a i n e d  i n  
p a r a g r a p h s  ( 2 ) ,  ( 3 ) ,  and  (5)  o f  t h i s  s e c t i o n ;

(B) i n d i v i d u a l  s t o r a g e  a r e a s  a r e  a c c e s s i b l e  t o  
e a c h  c h i l d  f o r  s t o r a g e  o f  h i s  own b e l o n g i n g s ;

(C) f u r n i t u r e  and  e q u ip m e n t  i s  d u r a b l e  and  s a f e  
a n  d e v e l o p m e n t a l l y  a p p r o p r i a t e .

(7)  s t a f f  members may n o t  u s e  any fo rm  o f  c o r p o r a l  
p u n i s h m e n t  u n l e s s  o t h e r w i s e  a p p r o v e d  i n  w r i t i n g  by  t h e  
p a r e n t  o f  t h e  c h i l d  and  t h a t  t h e y  n o t  u s e  any  o t h e r  
t e c h n i q u e  w h ic h  i s  h u m i l i a t i n g ,  c r u e l ,  sh a m in g ,  f r i g h t e n i n g ,  
o r  o t h e r w i s e  dam ag ing  t o  t h e  c h i l d .

4 AAC 6 0 .1 9 1 .  EXCEPTIONAL CHILDREN. I n  a c c o r d a n c e  w i t h  30 
AAC 1 4 . 3 0 . 1 8 0 .  - .350  c o m p e te n t  e d u c a t i o n a l  s e r v i c e s  w i l l  be  
p r o v i d e d  f o r  e x c e p t i o n a l  c h i l d r e n  who a r e  a t  l e a s t  t h r e e  y e a r s  o f  
ag e  a n d  f o r  whom r e g u l a r  s c h o o l  f a c i l i t i e s  a r e  i n a d e q u a t e  o r  n o t  
a v a i l a b l e .  P r e - e l e m e n t a r y  s c h o o l s  s h a l l  c o o p e r a t e  w i t h  s c h o o l  
d i s t r i c t s  i n  c o r r e c t l y  i d e n t i f y i n g  e x c e p t i o n a l  c h i l d r e n  b e tw e e n  
t h e  a g e s  o f  t h r e e  and  f i v e .

4 AAC 6 0 . 1 9 9 .  DEFINITIONS. IN 4 AAC 6 0 .0 0 9  - 4 AAC 6 0 . 1 9 1 ,  
u n l e s s  t h e  c o n t e x t  r e q u i r e s  o t h e r w i s e .

(1)  " a d m i n i s t r a t o r "  means t h e  p e r s o n  d e l e g a t e d  t h e  
r e s p o n s i b i l i t y  f o r  t h e  d a i l y  management  o f  t h e  
p r e - e l e m e n t a r y  s c h o o l ;

(2)  " b o a r d "  means t h e  S t a t e  Board o f  E d u c a t i o n ;

(3)  " c e r t i f i c a t e "  means a c e r t i f i c a t e  o f  a p p r o v a l  
i s s u e d  t o  t h e  p r e - e l e m e n t a r y  s c h o o l  f rom t h e  D e p a r tm e n t  o f  
E d u c a t i o n ;

(4)  " c e r t i f i c a t i o n  r e p r e s e n t a t i v e "  means an  em p lo yee  
o f  t h e  D e p a r tm e n t  o f  E d u c a t i o n  g i v e n  t h e  r e s p o n s i b i l i t y  to  
c o n d u c t  r e v i e w s  and o n - s i t e  i n s p e c t i o n s  o f  p r e - e l e m e n t a r y  
s c h o o l s  t o  d e t e r m i n e  c o m p l i a n c e  w i t h  t h i s  c h a p t e r ;
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(5)  " c o m m i s s i o n e r "  means Che C o m m iss io n e r  o f  
E d u c a t i o n ;

(6)  " d e p a r t m e n t "  means t h e  D e p a r tm e n t  o f  E d u c a t i o n ;

(7)  " f a c i l i t y "  means t h e  a d m i n i s t r a t i o . n , p r o g r a m  and 
p h y s i c a l  p l a n t  o f  a  p ro g ra m  c a l l i n g  i t s e l f  a  p r e - e l e m e n t a r y  
s c h o o l .

(8)  " g u a r d i a n "  means an  i n d i v i d u a l  who i s  a p p o i n t e d  by 
a c o u r t  t o  manage t h e  a f f a i r s  o f  a n o t h e r  p e r s o n ;

(9)  " p e r s o n "  means an  i n d i v i d u a l ,  a c o r p o r a t i o n ,  a 
company, p a r t n e r s h i p ,  f i r m ,  a s s o c i a t i o n ,  o r g a n i z a t i o n ,  
b u s i n e s s  t r u s t ,  o r  s o c i e t y  , a s  d e f i n e d  i n  A l a s k a  s t a t u t e s  
and  u s e d  i n  r e g u l a t i o n s ;

(10)  " p r e - e l e m e n t a r y  s c h o o l "  means a p r o g r a m  f o r  
c h i l d r e n  a g e s  t h r e e  t h r o u g h  f i v e  y e a r s ,  w i t h  more t h a n  s i x  
u n r e l a t e d  c h i l d r e n  r e g u l a r l y  a t t e n d i n g  t h e  p r o g r a m ,  and  
w h ic h  i s  e s t a b l i s h e d  and o p e r a t e d  p r i m a r i l y  f o r  e d u c a t i o n a l  
p u r p o s e s  t o  m ee t  t h e  d e v e l o p m e n t a l  n e e d s  o f  t h e  c h i l d r e n  
s e r v e d ;

(11) " s t a f f  member" means a n y on e  who p r o v i d e s  d i r e c t  
s e r v i c e s  t o  c h i l d r e n  i n  t h e  c l a s s r o o m  and may be  one  o f  t h e  
f o l l o w i n g :

(A) a p e r s o n  18 y e a r s  o r  o l d e r  who i s  s a l a r i e d ;

(B) c l a s s r o o m  v o l u n t e e r s  who a r e  a t  l e a s t  17 
y e a r s  o f  a g e ;

(C) p e r s o n s  who a r e  a t  l e a s t  14 y e a r s  o f  a g e ,  and 
who a r e  e n r o l l e d  i n  o r  h a v e  c o m p le t e d  a t r a i n i n g  
p ro g ram  o r  have  d e m o n s t r a t e a  co m p e tence~ ' :b  an 
a d m i n i s t r a t o r .

18
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Testimony of Barbara Tyndall before the Senate H.E.S.S. Committee 
on Wednesday, June 1, 1983.

My name i§ Barbara Tyndall. I am here to speak, in favor of the 
Committee Substitute for House Bill 357, "an act relating to the 
regulation of religious schools."

As the mother of five children, four of them of school age,
I am vitally interested in this bill. For the past nine years 
our children have attended Christian Schools and we have seen 
excellent results, both academically, emotionally, and morally.
V7e have appreciated the fact that in Alaska our schools have enjoyed 
a widespread freedom to function as they please.

My husband and I have had our children in three different 
Christian Schools and also in the public school system. All three 
Christian schools ( two in the Juneau area and one'in Enchorage) 
have maintained high academic standards and provided a wholesome, 
comfortable environment for our children to work and grow in.

My husband and 1 have spent over $13,000 in the past nine 
years for a Christian education for our children. Parents who 
are spending that much money for education are going to insist 
on quality. I know that I do, and I am satisfied that I am getting 
it. I do not regret the money spent.

Christian Schools are on the increase and are saving the 
state money. At the State Teleconference in May of this year,
Pete Harvey of Soldotnac, srated that the 460 students attending 
Christian Sbhools on the Kenai Peninsula are saving the state an 
estimated 3.2 million dollars a year.

The public schools can benefit from the challenge presented 
by the religious schools. Because of the excellent results our 
religious schools have produced, I urge jou to work toward the
passage of this bill.

Thank you very much.

Barbara Tyndall



FOREWORD
[Background]

I Since 1977, the Faith Baptist Church of Louisville,
I NE, [population 1^000], has been in a running 

argument with the Slate of Nebraska. State Dept.
I of Education demands church's Christian day 

school be licensed and only "certified" [i.e. 
State-approved} teachers be employed. Faith 
Baptist and its pastor, Everett Sileven, decline 
licensure and seek first to employ teachers approv­
ed untn Cod rather than the State.

I
1 9 /8  - fa i th  Baptist Church ch a rg ed  with violating 

, /  14 S ta te  laws by o pera t ing  "u n l icen sed "  day school 
j (11 of the  " law s” are adm in is tra tive  regulations).

Feb., 1979 - Court o rders  Faith Baptist Church to 
cease  a n d  desist ope ra t io n  of Christian day school 

I Church  con tinues  to  o p e ra te  school.

Sept. 13, 1981 - District Judge Raym ond Case 
; orders Faith Baptist Church c losed.
j

8:30 P M - W hile even ing  services are being 
he ld ,  Cass County Sheriff, Fred Tesch, instructs 
congrega tion  to  v aca te  c h u rch  building. M em bers 
leave sanc tua ry  to avoid  c o n f ro n ta t io n .  Church 
ch a in e d  nnd pad locked . Judge subsequently  
ap p roves  open ing  chu rch  for Sunday and m idw eek 
services only Christian schoo l "m o v ed "  40 miles 
away to  Baptist ch u rch  in Iowa.

O c t .  4, 1981 - Pastor Sileven a n n o u n c e s  congrega­
tion has  vo ted  no t to  a l low  its doors to  be 
re locked . V olunteers  will o c c u p y  church  24 hours 
a day; vow  to leave on ly  i> physically  rem oved

O c t .  5, 1981 - U S Suprem e Court declines  to  hear 
appea l  filed by Christian l a w  Association fra Faith 
Baptist Church

C hurch 's  ed u ca t io n  ministry re turns to Nebraska. 
D eclares  pastor, "Our people live in Nebraska. 
They work and pay taxes here. Their church is 
here. This is their State arid they intend to worship 
and educate their children here.” Taith Baptist 
schoo l reo p en s  in Louisville

(Continued o n  Inside Back Cover]

[C on tinued from Inside Front Cover]
Feb ., 1 9 8 2  - Judge Case finds Pastor Sileven in 
c o n te m p t  of court;  orders him  to  jail. After pastor 
serves 13 days congrega tion  vo tes  to  close school; 
pastor  is re leased .

April, 1 9 8 2  - Faith Baptist Church reopens  school. 
Judge Case o rders  Pastor Sileven to  serve b a lance  
of jail s e n te n c e ,  s tarting on Sept. 1, 1982.

Sept. 1 , 1 982  - Pastor Sileven does not re tu rn  to 
jail.

Sept. 2 , 1 9 8 2  - Judge Case issues b e n c h  w arran t  for 
Pastor Sileven's arrest.

Sept. 3, 19 8 2  - Pastor Sileven re m a n d e d  to  county  
jail. Faith Baptist Church again c h a in ed  and 
pad locked .
6 :0 8  A .M . ,  O c t .  13 , 1982  - Sheriff d e p u t ie s  and 
State h ighw ay pa tro lm en  invade Faith Baptist 
Church during  early m orning prayer service.

85 visiting ministers and som e  laymen are 
forcibly ev ic ted . Pastors and  laym en carried  o u t  of 
sanc tua ry  and  dep o s i ted  on ch u rch  lawn. Church 
th en  p ad lo ck ed  from th e  inside; a rm ed  guards i 
pos ted  at en trances .

Feb . , 1 983  - Sixty-six of th e  Christians evicted 
during w orsh ip  service at Faith Baptist on O c t .  13, 
1982, file suit for vio lations of civil rights. Total 
dam ages  sought:  $66 million.  |

March -Apr il ,  1 983  r Pastor Sileven in "voluntary  
~exile' (ravels na t ion  with story of Faith Baptist's 
battle . Paren ts  a t Taith Baptist c o n t in u e  to  ope ra te  
Christian schoo l to  c la im  freedom  to  w orsh ip  and 
to  assert fu n d a m e n ta l  right to  e d u c a te  their 
ch ildren  a c co rd in g  to  Biblical m a n d a te .

Two fa thers  ch a rg ed  and  co n v ic ted  of truancy; 
se n te n c e d  to  15-days each .  State S uprem e Court 
agrees to  hear  their appea l .  M eanw hile ,  several 
m o thers  of child ren  a t ten d in g  Faith Baptist school 
are  ch a rg ed  with encourag ing  "h ab i tu a l  truancy"; 
fined $5 .00-a-day  the  first week. $10 .-a-day  the 
seco n d  w eek, with  per d iem  fine to  be d oub led  
each  w eek  m others  fail to  enroll their  ch ildren  in 
govern m en t  schools. ____

[Plymouth Rock acknowledges with gratitude the 
assistance of Dan Whisner and the Christian Law 
Association in the preparation of this brochure.]



J u n e  1 ,  1983
My name is Kathy Brown. I am a mother of three children>

a former public school teacher, a former NEA member and building 
representative, and a present Christian school teacher.

I am opposed to HB 357 as i"t now reads. My understanding is the 
original intent for the bill was to exempt Christian schools 
from DOE regulations. However, the result of this bill places 
more regulations on the Christian elementary school.

As I read the working draft of the bill, three questions 
arose: Who owns the child? Who is responsible for his education?
Is the church answerable to the State?

I am responsible to see that my children receive a quality
education centered around Jesus Christ. God has given that 
responsibility to me, not the State of Alaska or any other agency
of government. If I submit to any regulation of the State concerning
the education of my children, then I am saying that the State has 
authority over me and my children in this area. This is not so.
I love my country. I appreciate the freedoms we enjoy and will
teach my children to be loyal to God, their families, and our
country. I will fender unto Ceasar what he is due, but I am
forbidden by God to render my children to you.

This bill as it is written Is part of the continuing conflict
between those who would deny our God-given and inalienable rights of
religious liberty and those who would preserve and defend those 
rights.

Government was ordained by God as a result of the breakdown 
of individual human responsibility and is NOT inherently evil. My 
intent or responsibility is not to destroy government but to make 
sure to mold it on Biblical principles.

Some of these Biblical principles are:
1) All authority is God's, "let every soul be subject unto

the higher powers. For there is 1 1 0 power but of God:
the powers that be are ordained of God." Romans 13:1

2) God has given governement limited authority.
All throughout the Bible, God tells what power and over 

which matters government is allowed to control.

3) God has given children as a special heritage to parents
for their protection and development.



and the fruit of' the womb is his reward.

Galaticns 4:2 "But is under tutors and governors until 
the time appointed of the father."

4) God has given parents the responsibility of educating 
their children. "Nov/ these are the commandments, the 
statutes, and the judgments, which the Lord your God commanded 
to teach you, that ye might do them in the land whither ye
gc to possess it: And these v/ords, which I command thee 
this day, shall be in thine heart: And thou shalt teach 
them diliger.tly unto thy children, and shalt talk of them 
when thou sittest in thine house, and when thou walkest by 
the way, and when thou liest down, and when thou risest up." 
Deuteronomy o; 1, 6-7

"Thus saith the Lord, Learn not the way of the heathen, 
and be not dismayed at the signs of heaven; for the heathen 
are dismayed at them." Jeremiah 10:2

Others are: Proverbs 1:8, 10, 15; 2:1; 3*1; 5*1; 6:1,2;
7:1; Ephesians 6:4

5) God owns the child. "Behold, the heaven and the heaven of 
heavens is the Lord’s thy God, the earth also, with all 
that herein is." Deuteronomy 10:14

I n  v iew o f  t h e  a b o v e ,  1 o b j e c t  t o  t h e  f o l l o w i n g  l i n e s  o f  HE 3 5 ? :

Page 2, lines 10 - 14, lines 17 - 21, lines 23 - 29 
Page 3, lines 1 - 17, lines 21 and 23.

Over the past decades, American Christians have been 
car 1 ess about their involvement an civil government. As a result 
liberal educators, bureaucrats, and politicians have fostered legislation 
that is now being used to harass Christian schools and to put parents 
and pastors in jeopardy. Since 157?» the Faith Baptist Church of 
Louisville, Nebraska, has been in a running arguement with the 
State o.t Nebraska., In 1978, the church was charged with violating 
14 State laws, 11 of which were administrative regulations....
I will read to you the events that followed.



I have considered the "token" exemption that this 

hill offers. I agree with Christian schools being exempt from 

State regulationsj but with no strings attached.c•

TOTAL exemption. I v/ill not compromise God's standards!

Thank you for your time.

Sincerely,

Kathy brown 
P. 0. Box 2869 
Juneau, Alaskn 9 9 8 0 3



SECTION ANALYSIS OF CSHB 357 (RULES) - An Act relating to the 
regulation of religious schools.

SECTION 1

SECTION 2

SECTION 3

SECTION 4 

SECTION 5

SECTION 6

SECTION 7 

SECTION 8

Adds to the duties of the Department of Education 
language that excludes pre-elementary schools 
and nurseries operated by a church or nonprofit 
religious organization from supervision.

NOTE: The House HESS CS kept language in the bill
allowing the Department to oversee the educational 
component of these schools.

Adds subsection (D) to the Compulsory attendance 
law which exempts children from attendance if 
enrolled in a church or religious nonprofit 
educational program.

EXEMPTS RELIGIOUS SCHOOLS FROM ALL LAWS WITHIN 
THE CHAPTER EXCEPT LAWS AND REGULATIONS DEALING 
WITH HEALTH, FIRE SAFETY, SANITATION, IMMUNIZATION,
AND PHYSICAL EXAMINATIONS.

Adds language referencing new subsections (b) and (c).

Adds new subsection (b) to Attendance and annual 
reports required(private and Denominational schools) 
section which gives the parent the responsibility 
of notifying the superintendent of the area public 
school that the child is attending a religious school. 
The religious school is to notify the public school 
immediately if the child is no longer in attendance,

(c) is a new subsection that adds language that if 
a religious school elects to comply with this chapter, 
they will send monthly reports, operate on a regular 
schedule of 180 d a y s  and make an annual report to 
the commissioner.

Standardized testing requirements is a new section 
which provides that religious schools that elect to 
comply with this chapter shall administer a 
nationally standardized test to students enrolled 
in grades 1,3,6,and 9.
(b) lists subjects t be tested.
(c) relates to record keeping of tests, with those 
records open to parents, guardians and authorized 
representatives of the state.

Adds to Duties of the Department of Education language 
to exclude e ’ucational. components of religious schools 
from their administration.

Repeals language that the Commissioner may furnish 
final examination questions and issue diplomas to 
eighth grade students.



MEMORANDUM
TO: SENATE HESS COMMITTEE
FROM: NANCY DEITRICK
RE: TODAY 1S MEETING

HB 403 am

This bill, concerning insurance trade practices, was up 
before the committee before. Senator Halford had moved 
two amendments: To add the word "unfair" before discrimination
on line 11, and delete the word "midwife" putting "and" before 
nurse midwife.

Wes Coiner has contacted the committee that he had resolved the 
problem with the bill and had no other objections.

CSHB 352

This bill, relating to the definition of death is based on a 
model Act endorsed by medical and legal professions. Dr. Stu 
Rabeau from DH&SS testified that the Department supports 
the bill but would rather have the exact language of the 
Uniform Definition of Death (see the DII&SS position paper) .

The major problem identified by Dr. Rabeau is the language 
on lines 10, 11, and 12 which states that a person is dead 
only after a pronouncement of a physician, when, in fact, there 
are many areas of Alaska that, do not have physicians. In these 
areas, death is pronounced by a wide variety of people.

The Department also suggested the following changes:

Deleting the last sentence, beginning on line 15 - 17.

There is no fiscal impact.

CSHB 357(RULES)

This bill, dealing with the regulation of religious schools, 
is coming before the LBRC to settle tne position of the 
Departments involved on Thursday at 3:00.

At this time I know that Education has not taken a position 
on the bill, leaving the policy decision involved to the 
Legislature.

Health and Social Services is concerned about equal protection 
for the three and four year olds. I have not yet seen a legal 
opinion, but the Department is considering the current lawsuit 
in Arkansas and its implications to Alaska. I have not yet 
seen a fiscal note.



Additional information in your files since last meeting:

A copy of Title 47, Alaska Statutes.

Community Care Facility Licensing - a handout from DH&SS describing 
the intent of licensing.

A copy of regulations from the Administrative Code concerning 
licensing requirements.

A copy of the Department of Education's DRAFT regulations for 
pre-elementary schools

pg. 2/SB 357



S E N A T E  A M E N D M E N T

By . Josephson

To: _________________________SENATE BILL No, _________

To; Committee substitute for HOUSE BILL No, 357 (RULES)

Pa g e : i  L i n e : 9 - 1 8
Section 1. AS 14.07.020(8) is amended to read:

(8) [in cooperation with the Department of Health 
and Social Services,] exercise general supervision over public and 
private pre-elementary schools [and over the educational 
component of nurseries as defined in AS 47.35.080(4)] 
excluding the educational component of pre-elementary schools 
[and nurseries] operated by a church or other nonprofit 
religious organization that is exempt from federal taxation and 
does not receive direct state or federal funding; pre-elementary 
schools in this paragraph means schools for children ades three 
through five years when the schools' primary function is educational

S 70
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May 12, 1983

TO: House HESS Committee

FROM: NEA-Alaska

RE: HB 357

NEA-Alaska members wanted to participate in this teleconference for HB 
357; but, because of the timing of the teleconference to fall during 
the peak hours of the school day, in every region of Alaska, they find 
themselves unable to testify. Therefore, on behalf of over 6,000 
teachers NEA-Alaska submits this written testimony in opposition to HB 
357 "An Act relating to the regulation of religious schools".

Our opposition is premised both on constitutional and educational 
grounds.

The State of Alaska is not and cannot be concerned with instruction in 
sectarian, religious matters; but in non-sectarian disciplines such as 
mathematics, scien.ce, English, history, civics, physical and vocation­
al education, etc. the state is and must be concerned. The Alaska 
State Constitution in Article I, Section I, "Inherent Rights", states:

"SECTION 1. This constitution is dedicated to the principles 
that all persons have a natural right to lif^, liberty, the 
pursuit of happiness, and the enjoyment of the rewards of their 
own industry; that all persons are equal and entitled to equal 
rights, opportunities, and protection under the law; and that all 
persons have corresponding obligations to the people and to the 
State."

HB 357 removes all oversight and regulation by the State for those 
educational programs offered by religious institutions who do not 
receive federa] or state funds. In doing so, HB 357 forces the State 
to abdicate its responsibility in the education, health and social 
services of youngsters enrolled in religious schools. The State of 
Alaska will not be able to ensure that religious school students are 
enjoying equal rights, opportunities and protections under the law:

Section 14.45.030 as amended denies the State the power to 
receive and ey.anine reports about the educational programs 
offered in religious schools;



Section 14.30.010 (b)(1)(D) and Section 14.45.030 as amended denies the 
State to compel attendance in an educational program offered in religious 
schools;

Section 14.30.010 (b)(1)(D) as amended denies the State the authority to 
ensure the presence of competent and capable staff who meet established 
criteria to teach in the State of Alaska.

These amendments serve to weaken substantially our educational system in Alaska. 
It appears to us that this bill sets the stage for anarchy: any religious order
could establish and maintain any "educational" program it wanted to, even if 
that program did not include basic instruction in reading, math, science, etc., 
or require that pupils attend. It is conceivable and probable that this piece 
of legislation, if enacted, could create whole groups of citizens who have 
received no instruction in basic skills and/or in disciplines essential to one's 
ability to function in a democratic and technological society.

We cannot condone -this abrogation of the State's authority to oversee and 
regulate the education of all its citizens. Whether or not a religious school 
receives federal or state funds is immaterial; the overriding consideration is 
the .education of our youth. It seems most ironic that at the same time the 
National Commission on Excellence in Education and The Twentieth Century Fund 
both call for higher, more stringent standards this hill gives broad latitude to 
diminish educational standards in Alaska by removing accountabilitv for certain 
schools.

t NEA-Alaska urges you to strengthen, not weaken Alaska's system of education. We 
ask that you, too, oppose Hb 357.

Respectfully submitted:

U L & — -*

Ĵbanj Krause 
/President
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FILED
IN THE UNITED STATES DISTRICT COURT u.s. o .» h * - c t  c o u « t  

. EASTERN DISTRICT OF ARKANSAS c a s tc q m  c i*t « :c t m k a h s m
WESTERN DIVISION MAR i  IS33 

C A R L  n .  B R E N T S ,  C L E R K
ARKANSAS DAY CARE ASSOCIATION, INC.,
DR. BETTY CALDWELL; TIFFANY WELCH, by 
her parents and next friends Mike and 
Karen Welch; KATI MARTIN AND SHAWN 
MARTIN, by their parents and next friends 
Timothy and Vicki Martin

By:.
D IP . C L l f t *

PLAINTIFFS

V S , CIVIL ACTION o
n o - ULMM

BILL CLINTON, Governor, State cf rkansas;
ARKANSAS CHILD CARE FACILITY REVIEW BOARD;
LOYD SCHUH; LEROY AC REE; JOHN LUSK; DR. SUSAN 
KEATHLEY; RAY ALLEN; LARRY ROBERTSON; DR. P. B. 
GREENHOUSE, all individually and in their official 
capacities as members of the Arkansas Child Care 
Facilities Review Board DEFENDANTS

COMPLAINT

I. Jurisdiction

*' 1. The court has jurisdiction pursuant to 28

U.S.C. §§1331, 1343 (3) and (4) for causes of action arising
J

under the First and Fourteenth Amendments to the Constitution 

of the United States and 42 U.S.C. §1933 and 28 U.S.C. §§2201 

ar.d 2202. • »

ll. Nature of the Action

/
2. This is an . action for declaratory and

/

injunctive relief declaring Act 245 of 1983 and Act 518 of



1981, and Act 123 of 1973, Acts of Arkansas, which exempts 

"religious" child care facilities from regulation by the 

Child Care Faciities Review Board (hereafter "Act 245" and' 

"Act 518" and Act 123), in violation of the First and

Fourteenth Amendments to the Constitution of the United

States, and of 42 U.S.C. §1983, and enjoining its

implementation and/or enforcement.

3. Acts 245, 518, and 123 ' (a) constitute an

establishment of religion, (b) are impermissably vague, and
0

(c) deny to plaintiffs equal protection of the law, all in

violation of the Constitution and laws of the United States.j
4. Plaintiffs request injunctive relief

prohibiting defendants from in any way implementing and/or

enforcing the provisions of Acts 245, 518, and 123 including

the promulgation of any rules or regulations incident to

issuance of any certificate of exemption or exempting any

facility from inspection or regulation-.
* " ' •

III-. Plaintiffs

5. Plaintiffs are:

A. Arkansas Day Care Association Inc. is an

Arkansas r.on-profit corporation made up of proprietary day



B. Betty Caldwell is a resident of Pulaski 

County, Arkansas. She is National President of the National 

Association for the Education of Young Children. She has 

devoted her professional career to the advancement of health, 

education and welfare of minor children.

C. Tiffany Welch is a resident of Pulaski County, 

Arkansas who attended an unlicensed day care center in Little 

Rock until she suffered physical abuse there. She is four

years old and now attends a licensed religious day care

center in Little Rock.

D. Kati Martin and Shawn Martin are residents of

Pulaski County who also attended an unlicensed day care

center facility in Little Rock until they suffered physical
• %

abuse there. They are two years old and one year old

respectively, and are now attending a licensed religious day 

care center in Little Rock.

IV. Defendants
I

6. Defendants are: •

(A) Defendant Bill Clinton is the Governor of the 

State of Arkansas. He siqned Act 245 which was enacted by 

the legislatuce of the State of Arkansas.

(B) Defendant State of Arkansas Child Care 

Facility Review Board (hereafter, the "Board") is established 

and functions pursuant to the laws of Arkansas.
I  ' ■\
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(C) -Defendants Kenny Whitlock, Chairman, and 

Arkansas Child Care Facility Review Board, Loyd Schuh, Leroy 

Acree, Dr. Susan Keathley, Ray Allen, Larry Robertson, and 

Dr. P. 3. Greenhouse, all individually and in their official 

capacities as members of the Arkansas Child Care Facility 

Review Eoard.

t •

FACTS

7. A. The State of Arkansas has regulated child 

care facilities since at least 1969. In 1969 the legislature
J

enacted Act 434 of 1969 being Ark. Stats. Ann., §§83-901

through §83-919. Pursuant to these statutes the Board has 

inspected and licensed all child care facilities.

B. The- Board has promulgated various minimum 

standards for various types of child care facilities covering 

all aspects of the operation of these facilities. Thesef  t1
standards are designed to insure the health, safety and 

welfare of all children .under the care of these facilities.

C. In 1973 the legislature enacted Act 123 of 

1973 which provided that religious child care facilities 

organized and operating as of July 1, 1969, ŵ -re required to 

be inspected but could apply for an exemption from licensing.

8.. A. In 1981 the legislature enacted Act 518 of 

1981 'which provided that any religious child care facility 

organized and operating as of July 1, 1969 was entitled to

4.



apply for exemption from inspection and licensing. The 

request for exemption is sufficient to entitle any such 

facility to exemption.

B. Only religious facilities were exempted by Act 

518 and no legitimate or compelling interest was brought 

before the legislature to justify such exemption from 

traditional regulation.

9. A. On or about January 24, 1983, a subcommittee 

of the, Committee on State Agencies and Governmental Affairs 

Committee Arkansas House of Representatives considered a bill 

known then as House Bill (HB) 223. HB 223 bili proposed that 

child care facilities operated by church groups be exempted 

from regulation by the defendant Board. . The ?ole purpose of 

the 'bill was to exempt these facilities from state 

regulation.

B. At the time of the initial deliberations the 

Attorney General *of the State of Arkansas, . the Honorable 

Steve Clark, had already issued a formal Attorney General's 

Opinion dated January 24, 1983 and numbered 83-15. In this

opinion, attached hereto as Exhibit A and made a part hereof, 

Clark set forth several constitutional difficulties with the 

bill and concluded (p.5) "...it is my judgment that the bill 

would be struck down as a .violation of the constitutional 

provisions I have mentioned."

f  10. The subcommittee deliberated concerning the 

bill*' approximately two hours without . being able to reach



consensus on the merits of the bill. The subcommittee then 

created a special ad hoc committee to which HB 223 was to be 

referred. This ad hoc committee was made up of five 

representatives of church groups favoring exemption from 

licensing, five persons opposing exemption from licensing and 

at least three members of the Board. Each of the five 

persons selected for those favoring legislation were clergy.

11. The ad hoc committee met on at least four 

separate occasions to consider "compromise legislation". The 

first meeting was for approximately six hours on January 26, 

1983. The proposals made were referred to the Attorney 

General. The Attorney General issued a memorandum opinion 

attached hereto as Exhibit B and made a part hereof. This 

opinion, dated January 28, expressed the view that the 

proposed legislation continued tc remain "constitutionally 

suspect and unlikely to be upheld as constitutional if 

challenged."

'* 12. On January 28, after receipt of Exhibit !3, the

ad hoc committtee met again for approximately three hours. 

The draft reached as a result of this meeting was dated 

January 29 and, again, was submitted to the Attorney General 

for his opinion. The Attorney General again reviewed the 

legislation. A copy of the Attorney General's opinion dated 

January 31 is attached hereto as Exhibit C and made a part 

of. TJie opinion again expressed the view that the proposed 

legislation possessed significant constitutional infirmities, 

j
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The Attorney General concluded his opinion "...it is my

opinion that this draft is unlikely to be upheld as

constitutional if challenged."

B. On January 31, the ad hoc committee met again

for four hours. As a result of this meeting the proposed

chanqes were submitted to Representative Lloyd George, the

Chairman of the subcommittee. The submission was in the form

of a letter from Ray Scott, Director of the Arkansas

Department of Human Services, to Representative George. A

copy of the letter from Scott forwarding the amendments is

attached as Exhibit D and made a part hereof. Attached to

this letter by Scott are the amendments as well as the names

and affiliations of the members of the ad hoc Committee.
%

13. A. The members of the ad hoc committee in 

favor of exemption for religious facilities and their 

affiliations were:

Name

1. Dr. W. A. Dillard

2. Rev. Jerry Millikin

3. Dr. Glenn Riggs

4. Rev. Bill Thomas

5. Rev. David Wiggins

/ '
B. At the time of the meetings of the ad hoc 

committee the Faith Christian Home for Children was a

Affiliation

President, American Baptist 
Association

Faith Christian Home for 
Children, Forrest City, AR

President, Arkansas Christian 
Schools Association

United Pentecostal Church

Supervisor, Assemblies of 
God of Arkansas



defendant in an action brought by the State of Arkansas, 

concerning child abuse allegations in the operation of that 

facility covered by the State's licensing provisions.

C. At the time of the enactment of Act 518 of

1981 a facility under the supervision of W, A. Dillard was a 

defendant in an action brought- by the State of Arkansas 

concerning aspects of the operation of that facility covered 

by the State's licensing provisions.

14. A. The At*r»rr*.oy General in a formal opinion

dated February 2 and numbered 83-32 expressed the opinion 

that the amendments attached to the Scott letter dated

February 1, 1983 were also unconstitutional. A copy of that 

opinion is attached hereto as Exhibit E and made a part 

hereof. »

B. The Attorney General's opinion concluded,

"...it is my belief that these proposed amendments are

constitutionally suspect and would not withstand a legal

challenge in state or federal court.
»

15. A. The ad hoc committee met for the final

•time on February 7, 1983 'to consider their prior suggested

amendments. They developed their final version cf the 

proposed legislation, which was again forwarded to 

Representative George by Ray Scot': in a letter dated February 

9, 1983, a copy of Which is attached hereto as Exhibit F and

made a part hereof. Attached to the Scott letter was the
/

proposed amended legislation. The proposed amendments were
/
tI ’ • ♦ *I\ • *
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identical in all material respects to the legislative 

enactment which became Act 245 of 1983.

B. The last version was not submitted to the 

Attorney General for his opinion.

C. Th'fi last version was not submitted to the 

Attorney General because his opinion would remain the same 

regarding constitutionality.
%

D. The last version was not materially different 

from prior versions in those matters •To’C-r.d constitutionally 

suspect by the Attorney General.

16. A copy of Act 245 is attached hereto as

Exhibit G and made a part hereof. The title as well as the

actual provisions of Act 245 explicitly provide only for the 

exemption of religious child care facilities and no others.

17. The preamble to Act 245 notes that "many 

religious child care facilities have been organized since

July 1, 1969" and that "ma ly religious child care facilities• » ,

ate 'now included within the definition of child care

facilities."

18. A. Act 245 provides that "Any church or group 

of churches, exempt from the State income tax levied by Act 

118 of 1929, as amended, (Ark. Stat. Ann. §84-2006(3)] 

operating a child care facility,, shall be exempt from 

obtaining a license...".

B. There is no definition of church contained in
/

Ark. Stat. Ann. §84-2006(3). The only reference contained in



that statute which could possibly be applicable to AcL 245 is 

"...corporations organized for religious, charitable, 

scientific or educational purposes."

19. A.' Act 245 requires of church run facilities

that they be in "substantial compliance" with published

standards in order to maintain their exempt status.

B. Act 245 contains'no definition of substantial 

compliance. •

C. The existing regulations contain no definition 

of substantial compliance*,

D. . There nowhere exists a definition of substan­

tial compliance a^ it is used in Act 245. -

20. A. Act 245 establishes the concept of

exemption only for church operated facilities.

B. Act 245 establishes a concept of being in

substantial compliance only for church operated facilities.

C. • Act 245 establishes a process of judicial

review outside of and in conflict with" the Arkansas 
»

Administrative Procedures Act only, for church operated 

facilities.

D. Act 245 represents an unlawful delegation of

legislative authority.

21. Act 245 establishes a scheme of self-

regulation only for church operated facilities.

I 22. A .  No secular or neutral legislative purpose

was advanced by the ad hoc committee, the subcommittee of the

I  .
\\ ,
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legislature# or the Governor to justify the exemption of 

church operated facilities from licensing.

B. Act 245 denies equal protection of the law to 

the children of the State of Arkansas who are in uninspected 

and unlicensed facilities as contrasted with those in 

licensed facilities.

23. A. Acts 245# 518 and 123 are the latest

attempts in a longstanding pattern and practice of the State 

of Arkansas to promote religion and to assist in the 

establishment of religion.

B. Many religious leaders in Arkansas, as well as 

groups and associations, oppose the exemption from licensing 

for religious institutions and position statements are 

attached hereto as Exhibit H and made a part hereof.

24. A. The cost of being in "substantial

compliance" for the exempt centers will be significantly less 

than the cost of complying with the requirements imposed on 

nonexempt centers by the licensing standards set forth in the
I

Arkansas minimum standards. Exempt centers may also reduce 

their- fixed costs per child# , as compared with nonexempt 

centers, by increasing their enrollments beyond the levels 

imposed on nonexempt centers by the licensing standards.

B. A copy of minimum standards for one type of

child care facility, the Day Care Center is attached hereto

as Exhibit H and made a part hereof.

< •
(

*.
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25. The opening of exempt centers will increase

-the supply of child care spaces in particular neighborhoods.

Host children attend centers within a few'miles of their home

or within a few miles of their parents' workplaces. As a

result of the increase in supply in particular neighborhoods

caused by the openinq of new exempt centers, the number of

available spaces exceeds and will exceed the number of

children in such neighborhood's who would attend day care
« ' 

centers, which in tu'rn will .lead to further unfair and

unlawful competitive pressures -on plaintiffs' costs and

revenues.

26. Plaintiffs will suffer, if relief is not 

quanted, substantial injury because they will lose customers

to newly opened exempt centers.

27.- This injury is continuing and irreparable and 

•will persist until and unless defendants require religiously

affiliated centers to comply with the minimum standards for 

day-care licensing set -forth in Exhibit I. Defendants will
*

not' be able to require compliance, because of Acts 245, 518, 

and 123 unless the relief prayed for- herein is granted.

Plaintiffs have no adequate remedy at law nor ade-quate
/ *

administrative remedy to secure the relief requested herein.

28. The- classifications extablished by Acts 245 

and 518 constitute an invidious discrimination against

■ plaintiff. Such classfication furthers no valid or
i /
legitimate governmental purpose.* The differences and

l
I
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distinction between the established classification and the 

plaintiff classification of non-exempt facilities deprives 

plaintiffs of the equal protection of the law.

29. Acts 245, 518 and 123 constitute the 

establishment of religion by the State of Arkansas.

30. Plaintiffs have no plain or adequate remedy at

law.

WHEREFORE, plaintiffs respectfully pray that this 

court: —   »

1. Declare and adjudge Acts 245, 518 and 123 to 

be in violation of the First and Fourteenth Amendments to the 

Constitution of the United States and therefore null and void 

and of no legal effect;

2. Issue a preliminary and' permanent injunction

(a) requiring the licensing of all. child care facilities

without regard to their religious affiliation; (b) enjoining 

defendant Board from exempting any child care facility from 

inspection and licensing by the State of Arkansas;

3. Award plaintiffs a reasonable attorney's fee

and their costs;
• I

4. Grant such other relief it may deem just and

proper.



Respectfully submitted,

KAPLAN, HOLLINGSWORTH 
& BREWER, P.A.

955 Tower Building
Little Rock, Arkansas 72201
(501) 372-0400

R i f *  i ^ / 7 - A  __

KAREN L . ARNDT

CEARLEY, MITCHELL & ROCHELL 
West Third
Little Rock, Arkansas 72201 
(501) 378-7870

HORACE FIKES, JR.
Attorney at Law
105 National Building
P. 0. Box 5623
Pine Bluff, Arkansas 71611
(501) 536-8378



STEVE CLARK 
ATTORNEY GENERAL

STATE OF ARKANSAS 
OFFICE OF THE ATTORNEY GENERAL

JUSTICE BUILDING, LITTLE ROCK 72201

February 2 1983

(501)371-2007

Opinion Ko. 83-32

The Honorable Jodie Mahony °
State Representative 
1983 General Assembly 
State Capitol 
Little Rock, AR 72201

Dear Representative Mahony:

I am writing in response to your request for an opinion 
regarding the constitutionality of the proposed amendments 
to House Dill 223.'

•

Having reviewed these provisions according to the 
standards for constitutional validity in the areas of equal 
protection and clarity of language, it is my judgment that 
they are constitutionally suspect as drafted and could not 
withstand a legal challenge in state or federal court.

First, the provisions in Section 2 which permit an 
exempt facility to do a self-inspection and verify compliance 
establishes a dual standard of regulation between church 
(self-inspection) and non-church facilities which are inspected 
and must fully comply with the. standards of the Child Care 
Facility Review Board. The issue of denial of equal protection 
can thus be argued.

The amendments do not offer any rational and legislatively 
neutral justification to support such a double standard of 
regulation.

Additionally, these amendments provi.de exempt facilities, 
church operated, a different legal remedy to appeal any 
adverse action of the Child Care Board than the remedy 
provided to secular facilities. This is the appeal de novo 
to Chancery Court.



m r 1  •
vruhry 2, 1983 
jge Tv;o

It is clear that such a provision is unconst.i.tutional 
under Arkansas' constitution, which although authorising the 
legislative to create Chancery courts, does not allow the 
legislature to expand chancery court jurisdiction. Article 
7 §11 and §15; Gladish v. Lovewell, 95 Ark. 618; Methercutt 
v. Pulaski County Special School District, 2d0 Ark. 14 3, 450
S.W.2d 277. Since there was no such equitable recourse when 
our Constitution was adopted, the foregoing legcil authority 
forbids the legislature to create it now.

Additionally, this proposed chancery appeal do novo is 
in direct conflict with the award of circuit court juris­
diction of administrative appeals in Ark. Stat. Ann. §5-701 
et seq. and the current Child Care Facility Review Doard 
Act. Such conflicts,' as a practical matter, destroy the 
remedy of judicial review, for the state or the facility, by 
leaving in doubt v/hich court has jurisdiction and what 
standards of reviev; are intended for the court to use.

Moreover, in the area of definitional clarity, this 
proposal fails in Section 2 to define the meaning of

. .in substantial compliance with publiched standards 
that similar non-exempt facilities are required to meet."

• Also the provision stating that substantial compliance 
standards shall not incl— a those of a "religious or cur­
riculum nature" leaves these terms undefined. Such vague 
language in a legislcitive regulatory scheme which is en­
forced by the state fails to meet constitutional due process 
standards of "notice" clarity as explained in Davis v .
Smith, 266 Ark. 112.

In view of the comments above, it is my belief that 
these proposed amendments arc constitutionally suspect and 
would not withstand a legal challenge in state or federal 
court.

Sincerely,

Attorney General



STATE OF ARKANSAS 
OFFICE OF THE ATTORNEY GENERAL

JUSTICE BUILDING. LITTLE ROCK 72201

( 5 0 1 )  3 7 1 -2 0 0 7

January 24, 1983

OPINION NO. 83-15

The Honorable Joseph K . Mahony ,The Honorable Robert L . McGinnis State Representatives
1983 General Assembly • ' .
State Capitol y

. Little Ilock, AR 72201
RE: House Bill 54

Gentlemen:
I am writing in response to your request fo r  an opinion regarding 

the constitutionality of House Bill 54. An examination of the bill 
reveals an obvious concern that House Bill 54 is legally invalid as a 
violation of the equal prr*=ction provisions of the Fourteenth Amendment 
to the United States Ccr.^tution and Article 2, Section 3 of the 
Arkansas Constitution.

The Fourteenth Amendment states, in pertinent pa rt , as follows:
I

No state shall make or enforce any law which shall abridge the 
privileges o r immunities of citizens of the United States; nor shall any state deprive any person of life, liberty , o r  property without due process of law; nor deny to any persoji within its jurisdiction 
the equal protection oTthe laws'. "[Emphasis <;upplfedj“
These constitutional provisions have consistently been interpreted 

to strike down statutes which discriminate between different groups of 
citizens or businesses which arc regulated by the same legislation

That is to say, when the law attempts to regulate a business, 
industry or practice, it must, do so on an equal basis to all the members 
of the regulated class unless" there is a significant difference in the 
way the exempted class operates its business, industry or practice 
and the exemption is reasonably related to the purpose of the original 
legislation. Jacks v^ State, 219 Ark. 392, 242 S.W.2d 704; \v\ mctco 
Serv ices, Inc. v^ Caddy ,"272 Ark. 452, GIG S.\V.2d 4G6, Rayco 
'Construction Co ., Tne.” v. Vorsnnger, 397 F .Supp. 1105; Mi I not Cck y^ 
Douglas, T52 F . SuppT~505‘. " See also Milnot v . Arkansas STafe"Hoard 
oFTleaTIh, 388 F.Supp. 901 and Dicks~v. NajT7 Tlayor, 255“ Ark7 3577

STEVE CLARK 
ATTORNEY GENERAL
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In the Rayco case the Court suited:
A state may validly differentiate between people or corporations 
on the basis of classifications providing that the state has legitimate 
and significant (in some contexts a "compelling") interest in the 
differentiation and provided that the classification is based on soine reasonable ana rational'critqne.n or criteria;' However, absent'an appropriate” ’state mie'resTor’absent rational and rol.-vant 
standards o f  classification, s'tat^e-imposed difFerentiatlon amour.. 
to unconstitutional discrimination. [Emphasis supplied")” "
The exemption which I I .B . 54 creates is the type of "classification" 

which these cases address.
Therefore unless the exemption can be justified because of 

differences in the operation of religious child care facilities as opposed 
to non-religious facilities this bill appears to discriminate, unlawfully, 
against not one but. two classes of citizens; the children the Chile!
Care Facility Review Board Act was intended to protect and the owners 
and operators of non-r:T  ;:ous facilities.

Sinco there is no language in the bill indicating that, children in 
these religious facilities are fed, supervised, etc. any differently from 
children in secular facilities and since there is no language in the lull 
indicating that children in the religious facilities are any less like ly to 
be neglected, abused or left in hazardous circumstances than children 
in secular facilities there is no justification fo r denying to the children 
in these centers the protcc.Lion of the state and forcing the owners of 
secular facilities to compete with unlicensed facilities who arc operating 
the identical kind of business.

It is important to remember in this regard that the intent of the 
original act, as stated at A rk. Stat.. Ann. §83-904(b), is tho protection 
of children:

(B )  In establish ing requirement;; and standards for the granting, 
revoking, refusing, and suspending of a license fo r a Child Care 
Facility the Welfare Department. [C: ild Care Facility Review Board
( B )  revc;
Facility the Welfare Department [Ci.il:! Chare Facility 
shall adopt such rules and regulations as will: promote the health, 
safety and welfare of children attending a Child Care Facility; 
promote safe, comfortable, and healthy physical facilities fo r the 
children who attend the. Child Care Facility; insure adequate 
supervision of the children who attend Ihe Child Cace Facility, 
insure adequate supervision of the children by capable, qualified 
and healthy individuals; insure appropriate educational programs 
.and activities within each Child Care. Facility; and insure adequate 
and healthy food service where food service is offered by the
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With this in mind H .B . 54 demonstrates no rational, much less 
compelling state interest, in exempting facilities from licensure simply 
because they happen to receive no state or federal money and are 
associated with a religious organization.

The source of the facilities' funds and its association with a 
religious association simply does riot appear to he connected in any way with whether or not. these children deserve the same protection from abuse, neglect or hazardous circumstances as children in secular 
centers.

Likewise the source of the facilities' money and association with a 
religious organization does not appear to justiiy compelling a secular 
facility to spend the money and resources necessary to comply with 
the original act when the religious facilities operate the identical type 
o f business enterprise.

Since there is no language in the original act which appears to 
authorize the Child Care Board Lo interfere with the religious beliefs 
of any church, this exemption seems irrelevant to any need to protect 
the F irst Amendment riy'-'o of religious groups.

However, i f  a religion's belief?; are manifested in practices which 
may threaten the safety and well being of children, then the state 
through its police power and the doctrine of parens patriae can and 
should lawfully discover and prevent such dangers. See Code v .
State, 237 A rk . 927, 377 S.W.2d 016.

In the Cu.de case the Arkansas Supreme Court overru led parents' 
religious objections to having children vaccinated, saying that the state's police power superceded the dangerous beliefs o f parents which 
threaten the well being of the children. The Court quoting the United 
States Supreme Court in Prince y_̂  Massachusetts, 321 U .S . 158, said:

The right, to practice religion freely does not include liberty to 
expose the community or the child to communicable diseases or 
the latter to ill health or death.
. . . Parents may be free to become martyrs themselves.
But it does not follow they are free, in identical circumstances Lo 
make martyrs of their children before they have reached the age 
of full and legal discretion when they can make that choice for 
themselves.
Again however, it is important, to noie that the intent of the 

original legislation has nothing whatsoever to do with parents' religious 
rights or the rights of a religious association but simply with the
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protection of all children, religious or not, in facilities which are 
religious or secular.

Therefore any argument tluit thi, exemption is necessary to 
protect the F irst Amendment rights of the prospectively exempt facili­
ties is without support from any language in H .B .54 .

In fact the bill itself appear;; that it may violate the doctrine o f church/state separation by awarding an unjustifiable benefit to religious 
organizations not enjoyed by private facilities which operate identical 
enterprises.

Without a justifiable secular legislative purpose which neither 
advances or inhibits religion, the bill is, in fact also suspect from the 
point of view of the FirsL Amendment. Roeiner v . Maryland, 426 U .S . 
736, 96 S .C t. 2337, 49 L .Ed.2d 179

Again, it is difficult to s'>e, from the bill itselT, a secular and 
neutral legislative purpose for exemption of only the religious facilities. 
Rather it appears that this legislation is clearly intended lo fu rther 
the alleged rebejious in : : rests of certain denominations since there is 
no rational juL.ification fo r the exemption in view of the legislative 
purpose quoted abo/e.

The courts, in reviewing a challenge to this bill, can look behind 
the legislation into ihe history of the: bill, something thnt has been 
done recently in McLean v . Board of relocation,529 F .Supp. 1255 
(E .D . Ark. 1982) and Ifppcr.sbn v. "Arkdh7;as, 363 U .S . 97, 89 S .C t. 
260, 21 L .Ed . 2d 228 0968 )7

Since the burden is on those defending a discrimination to make 
out a claim fo r justification (Wengler v . Druggist Mutual Insurance 
C o ., 446 U .S . 142, 100 S .C t. "1540’, TH L .11(172(1' 107) T  cap "ad vise you 
that this bill presents no such justification nnd the state could therefoi 
not carry that burden in a court action.

It is important to remember that:
1. Many children in the so-call al religious cenlo.rs are not momba 
nor are their parents, of the religious facility seeking exemption. 
So again the particular beliels of the religious association are 
irre levant to protecting the children at the facility. Circle H and 
Tailh Christian homes recruit children from all over Arkansas 
regardless of the children's religion at the Lime, of lheir arriving 
at these facilities. The Alamo foundation solicits, new born k.bics 
from all over the. nation Intally disregarding any beliefs of the 
child.
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There is simply no rational justification for denying these children 
protection of slate law because the institution they end lip in, 
through no choice of their own, lias a religious objection t.o 
licensure.
2. This exemption would not have protected Circle H Ranch 
because records at social services reflect it received well over 
$100,000 in state and federal aid.
3. Many of these children come from broken homes, and have 
learning disabilities which require expert counseling and often 
special education which, as Judge Barrier found in the Circle II 
case, arc not available at. some of these facilities. These are 
children who need society's protection and assistance.
4. Health department inspections are inadequate to insure the 
safety of children because they do not. have specific day care 
rules and regulations to address vital areas of the operation of a 
child care center such as playground safety, etc. The same is 
true with the Fire Marshal. Such problems were observed at the 
Alamo Foundation where an unfenced swimming pool nnd unfenced 
fishing pond were than 100 feet from a playground serving 
70 children.

> •

5. Current criminal laws against child abuse are not adequate to 
protect children iri these centers because: (1) These laws cannot 
operate without a report of abuse by a witness. Al. some facilities 
absolute loyalty is the rule and therefore it is unlikely that 
employees will file such a complaint; (2 )  Binployp.es at other centers are not likely lo report abuse because it may cost them their job; (3 ) Criminal statutes don't aut.horixe closing the facility 
where abuse or neglect is practiced. They only allow prosecution 
of individuals. And if the only witnesses are children who are 
too young to testify, there is no case to lake to a prosecutor 
although the abuse, unreported, in nonetheless occuring.
In conclusion, House Bill M is constitutionally suspect as being 

without rational justification and thus discriminates both against a 
large class of children and the owners and oper<tto’\s of secular facilities.

I am informed of the likely prospect of an immediate court challenge 
if the bill is enacted. In Lhal eventuality, it is my judgment that the 
bill would be struck down as a violation of Ihe constitutional provisions 
I have mentioned.
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Minister Promises to Close School, Is Freed
>>}■ h ' f
LOUISVILLE. N eb .-A  fundamentalist 

preacher was freed from jail yesterday after prom­
ising to temporarily close his nonaccredited Faith 
Christian School in Louisville.

During a brief hearing before Cass County Dis­
trict Judge Raymond Case, the Rev. Everett 
Sileven pledged that he would shut down the 
school until the end of November or the end of 
tho special session of tiie Nebraska Legislature 
scheduled to shirt start Nov. 5, whichever comes 
tlrst.

The legislative session was called to deal solely 
with state budget problems, but supporters of the 
school will try to convince senators to take up the 
issue, if  the matter is not resolved by that time, 
Sileven said he would rcturr to jail.

The national secretary of the Moral Majority, 
fireg Dixon of Indianapolis, attributed Silevcn's 
release to teachers from around the country who 
have been in Cass County all week to support the 
school.

Several times during tho live-year-old dispute 
over the pastor’s refusal to use state-«crtificd 
teachers, Sileven has promised to dose the school, 
only to reopen it later.

Minister Again Freed in School Case
PLATTSMOUTH, N eb .-T h c  

Rev. Everett Sileven. head of the 
Faith Christian School, was released 
from jail yesterday for the fourth 

ST? time and prayed .hat officials who 
jailed him for four months h r  op­

's''- erating an illegal church school lie 
q  converted, killed or restrained from 

interfering with his ministry.
Sileven, pastor of Faith Baptist 

Church in Louisville, who had been 
^ e n te n c e d  for refusing to use statu- 

• i  certified teachers, said on the jail- 
house steps:

"Well, it’s good to he out . . . .  I 
do usk in the authoritative name ol 
Jesus, the supreme law of the uni­
verse, that find Almighty hind the 
officials of the state of Nebraska and 
Cass County from further interfer­
ence with the ministry of find at 
Faith Baptist Church and the saints 
of Cod i f Nebraska by either con­
vening them or restraining them or 
removing them or killing them."

He dedined further comment. 
The Associated Press called his 
home for elulwrntion on his condem­
nation of officials, hut the wife ol his

A R O U N D  T HE N A T I O N

associate pastor said Sileven had no 
more to say. Sileven was sentenced 
to jai! nearly a year ago.

He was freed three times last year 
when he temporarily dosed the 
school, only to reopen it again and 
he returned to jail.

The school's legal battle has span­
ned five yeurs.

The U.S. Supreme Court refused 
to hear the ease.



• According to a report in the Janu­
ary 27 issue of the Arkansas Bap­
tist Newsmagazine, a  Southern 
Baptist newspaper in the state, “ both 
local churches and state denoraina- 

j tlonal leaders appear to be squarely 
i on the other side” from those who be­

lieve that licensing of religious-aiffili­
ated child care facilities Is a viola- 

, tion of the principle of separation of 
i church and state. . . .  •

Johnny B iggs, d ire c to r of Child 
Care Services for the B 'n tis t State 
Convention, said bis agency ba3 “ not 
found state licensing to be an in­
fringement of our religious liberty."

The article said that none of the 
church-sponsored child care facilities 
that have applied for exemption are 
associated with a Southern Baptist 
church or child care center.

Marilyn Hall, director of the child 
developm ent cen ter a t  Park  H ill

Baptist Church in North Little Rock, 
called licensing “just for the protec­
tion of the child."

“ They [state officials] in no way 
te ll us what to teach ,"  Hall said . 
“They don't even talk about curricu­
lum. They give us good guidelines to 
work from as far as establishing the 
proper ratio of teachers to children, 
am ount o f room  pbr ch ild  and in 
making nutritious meals."

Cult Activity Observed
W ALLA  W ALLA , Wash. (A P ) -  

University of Washington sociologist 
Rodney Stark says religious cults ap­
pear stronger where traditional reli­
gions are weakest. He says that ratio 
shows up on the West Coast where 
church  m em bership is lowest but 
where cult activity is high.

■ ' V M
>■> V  i W■ ! am
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Churck Stats, Children
NOT SINCE TILS crcation-sclence 

bill has Arkansas seen so much cjccU- 
cment over a religious issue — nr a 
supposed religions issue — as that. 
S’SS&T’—'**:>;?£{ generated by the 
K y  vd  question of state li*

l i c e n s i n g  of r e l i - 
I M g i o u s - a f f i l i a t e d  
VV\t; v y V - 1' child care facilities.

At a “ re lig iou s
F s ? \  ' t , - ' f r e e d o m "  r a l l y
Ijlt -A t . i ,  Wednesday, the ro­
tunda of the S ta te  C ap ito l was 
packed to overflowing with an ex­
cited crowd of folk from Christian 
schools throughout the state. They 
had come in response to pleas from 
fundamentalist ministers and Morai 
Majority leaders to defend the prin­
cip le of separation of church and 
state.

The separation principle is worthy 
of such gatherings, and more. But 
there’s a problem with Wednesday's 
rally, as with much ol tho other up­
roar relating to House B ill 54 and 
Senate Bill 98: The matters a t hand 
are not, In essence, church-state sep­
aration Lssucs. They arc matters re­
lating to the state’s responsibility to 
care (or its citizens.

Indeed, judging from the crowd at 
Wednesday’s raliy, most of the par­
ticipants were from Institutions that 
are  not even affected by the pro­
posed measures. They were, by all 
indications, from Christian schools 
for older youth.

One can understand how those who

censing are a m inority . T hat tarct^ 
would be irrelevant if the issue were 
truly one of church-state separation. 
Matters of principle are not deter­
mined by popular vote.

But it is important to know that 
the large majority of religious-affili­
ated child care agencies are on re­
cord favoring license by the state.

The National Association of Homes 
for Children, a principal professional 
organization, long has opposed "ac­
tion by any state body that would 
exempt any residential group care 
agency from  m in im um  licensing 
standards." More than half of that 
organization's 460 agencies, in every 
state in the union, are religious-afflli- 
atea.

The issue could conceivably be dif­
ferent — though there remaics some 
question  even h e r e — if church  
groups were opera ing such facilities 
solely for their own congregations. 
But these are churches that have en­
tered the public arena. They are  
dealing with citizens for whom the 
state quite properly has a responsi­
bility.

It long has been established in law 
that the state has responsibility lo 
guard against abuse of any of its citi­
zens — including abuse of children 
by their parents.

Rather than to try to circumvent, 
or seek exemption from sharing in 
the protection of children, religious 
groups should be the first to support 
such a benevolent concern.



Joe Boddy 
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FEDERAL SUPPLEMENT

BANGOR BAPTIST CHURCH, et 
al., P la in tiffs,

v.

STA TE OF MAINE. DEPA RTM EN T OF 
EDUCATIONAL AND CULTURAL 
SERVICES, and H arold Reynolds, J r ,  
Com m issioner, D efendants.

Civ. A  No. 81-0180-B.

United S tates D istrict Court,
D. Maine.

Oct. 26, 1982.

Action was brought by fundam entalist 
Christian churches, teachers, pastors, par­
en ts  and association of fundam entalist
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schools against Maine D epartm ent of Edu­
cational and C ultural Services alleging th a t 
Maine- compulsory education laws violate 
the  First, N in th  and F ourteen th  Amend­
ments. On defendants' motion to dismiss, 
the  D istrict Court, Cyr, J ., held th a t: (1) 
Maine s ta tu te  requiring every child be­
tween seven and 17 to a ttend  public school 
unless receiving “equivalent instruction" in 
a private school, provided 0  a t  equivalent 
instruction was approved by commissioner, 
was not overbroad; (2) regulatory  require­
m ent of "equivalent instruction" was not 
facially vague; (3) regulatory requirem ents 
of huorm stion concerning school philosophy 
and financial in fo rm ati' ' r> and teacher certi­
fication °.r. j  pupil-t-ooier ratios in elemen­
ta ry  schools w ere not 'i tra  vires; but (4) 
sum m ary judgm en t was inappropriate on 
fundam entalist Christians' free  exercise and 
establishmen' laws claims.

Motion g ran ted  in p a rt and denied in 
part.

1. Federal Civil Procedure <*=>2544
Defendants had to satisfy  district court 

th a t there were no m aterial .facts in dispute 
and th a t they w ere entitled to judgm ent as 
m atter of I s v  in light of all disputed facts 
and any reasonable inferences from those 
facts, viewed in light most favorable to 
plaintiffs; sum m ary judgm ent had to be 
denied if there remained the slightest doubt 
as to any m aterial fact.

2. C onstitutional Law *=84
Test in determ ining w hether regulation 

of religiously motivated conduct, violates 
the free exercise clause contem plates deter­
mination w hether challenge is m otivated by 
and rooted in legitim ate and sincerely held 
religious belief, whether and to w hat ex ten t 
s ta te  regulation burdens free exercise 
rights and w hether any such burden is ju s­
tified by sufficiently compelling sta te  in ter­
est. U.S.C.A. Const-Amend. 1.

3. C onstitutional Law «=>84
Governmental regulation which signifi­

cantly burdens free exercise of religion can­
not w ithstand constitutional challenge un­
less it represents the least restrictive means 
15H)

of achieving compelling s ta te  interest but 
exem ption of religious activity from regula­
tion is m l  constitutionally required where it 
would unduly in terfere  with fulfillm ent of 
compelling governm ental in te re s t U.S. 
C.A. C o n st Amend. 1.

4. C onstitu tional Law «=S4
A lt' otigh a t least seme sta te  regulation 

may be imposed upon private schools at­
tended by students of compulsory school 
age, Christian fundam entalists were enti­
tled to present evidence a t trial that 
M aine’s compulsory education laws and reg­
ulations burdened their religiously motivat­
ed activities and sta te  defendants would 
bear burden of proving th a t any govern­
m ental regulation which did burden free 
exercise of religion represented least re­
strictive means of achieving compelling 
sta te  interest. 20 M.R.S.A. §§ 102, subd. 7, 
911, subd. 3 , 12S1, 12S6; U.S.C.A. CoiisL 
Amend. 1.

5. C onstitu tional Law c= 4 2 (l)
The constitutional rights of others may 

be asserted by one whoso compliance with a 
legal duty would deny others their constitu­
tional rights.

6. C ourts e=>107 
Federal Courts <£=<80

Sum m ary disposi ion of appeal by 
United S ta tes Supreme C ourt results in 
judgm ent on m erits ev;n  though there has 
been no briefing, oral i r /u m e n t  or written 
opinion but rationale of ffirm ance may not 
be gleaned solely from m inion below and( 
sum m ary action, which has precedential 
value in virtually indistinguishable cases 
and in cases involving but slightly different 
facts and issues, should not be understood 
as breaking new ground.

7. C ourts «=107 
Federal C ourts «=>513

Suprem e r ourl's sum m ary dismissal of 
appeal from  Nebraska decision which up­
held judgm ent enjoining operation of ele­
m entary anJ secondary Christian schools 
for failure to comply with school approval 
requirem ents similar to those imposed in 
Maine did not entitle sta le  defendants to

1210

summary judgm ent in Ch. 
talists' action challengiz 
Maine compulsory educat 
had not been shown tha 
accepted reasoning of Ne 
M E S A . §§ 102, subd. 7 ,1 
12S6; U.S.C.A. ConsLAme

8. Constitutional Law 
Where Maine's comp 

regulatory’ scheme impose-- 
fundam entalist Christian ' 
tices, sta te  defendants had 
excessive entanglem ent wl 
imposition of educational si 
dam entalist Christians an 
schools and it was no a j 
should subm it requested I 
whatever form, and aw ait | 
the line" if and when 
arose. 20 M.R.S.A. § 1281;) 
Amend. 1.

9. Conatitutional Law < 
Once it appears th a t 

lenge implicates constituti 
conduct, court vrill require 
of sta tu tory  specificity thai 
tional context.

10. Constitutional Law «= 
Overbreadth doctrine 

belief th a t persons whose i 
tutionally protected may re 
cising their rights for fea 
would constitute violation - 
lating sta tu te  from constitu 
but before s ta tu te  may be i 
face for overbreadth, over! 
substantial.

11. Schools *=160
Maine's compulsory edi 

regulations are not unconst 
broad. 20 M E S A  §§ 10 
subd. 3, 1281, 1286; U.S.CJ 
14.

12. C onstitutional Law 
A challenge predicate 

tional vagueness implicate 
of due process, requiring 
between lawful and unla- 
sufficiently explicit legis

maa— m b
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lummary judgm ent in C hristian fundam en­
talists' action challenging provisions of 
Maine compulsory education law? since it  
hsd not been shown th a t Suprem e C ourt 
s-cepted reasoning >f N ebraska court. 20 
M.R-SA. §§ 102, subxi 7, 911, subd. 3,1281, 
1286; U.S.CA. C onstA m end. L

9. Conatitution&l Law *=82(4)
Once it  appears th a t s ta tu to ry  chal­

lenge implicates constitutionally protected 
conduct, court will require g rea te r degTee 
of statutory specific'ty than in nonconsti'u- 
tional contex t

10. Constitutional Law *=82(4)
Overbreadth doctrine is predicated on 

belief th a t persons whose conduct is consti­
tutionally p ro t.c ted  mav re fra in  from exer­
cising their rights for fear th a t  to do so 
would constitute violation of law, thus insu­
lating sta tu te  from constitutional challenge, 
but before s ta tu te  may be invalidated on its 
face for overbreadth, o v e+ f^ ad th  m ust be 
substantial.

11. SchooU *=160
Maine's compulsory education laws and 

regulations are not unconstitutionally over­
broad. 20 M.R.SA. §§ 102, subd. 7, 911, 
subd. 3,1281, 1286; U.S.CA. ConsLAmend. 
14.

12. C onstitutional Law *=251.4, 253.2(1) 
A challenge predicated on unconstitu­

tional vagueness implicates dual principles 
of due process, requiring fa ir  notice of line 
between lawful and unlawful conduct and 
sufficiently explicit legislative lim itations

on discretion of law  enforcem ent officials to 
avoid a rb itra ry  and discrim inatory enforce­
m e n t U .S.C.A  ConstAm ends. 5, 14.

& Constitutional Law *=84
Where Maine's compulsory education 

regulatory scheme imposed some burden on 
fundamentalist Christians’ religious prac­
tices, state defendants had to  show th a t no 
excessive entanglem ent would result from  
imposition of educational schem e upon fu n ­
damentalist Christians and th e ir  private 
schools and it  was no answ er th a t they 
should submit requested inform ation, in 
whatever form, and aw ait litigation  "down 
the line" if and when specific disputes 
arose. 20 M.R.S.A. § 1281; U .S.C .A  Const. 
Amend. 1.

13. C onstitu tional Law *=82(4)
. A s ta tu te  may neither forbid nor re ­

quire doing of ac t in terms so vs.gue th a t 
persons o f common intelligence m ust neces­
sarily guess a t  its meaning and differ as to 
its application.

14. C onstitutional Law «=S2(<1)
A s ta tu te  is unconstitutionally vague 

on its face if it is expressed in such general 
term s th a t no standard of conduct is speci­
fied at all bu t facial vagueness challenge 
can succeed only when sta tu te  cannot valid­
ly be applied to any conduct

15. Schools *=8
Maine's requirem ent tha t s tudents no t 

a ttend ing  public schools receive “equivalent 
instruction” was not unconstitutionally 
vague on its face since term "equivalen t" 
was not so vague th a t persons of common 
intelligence would necessarily have to guess 
a t its m eaning and differ as to its applica­
tion and .since term was capable o f objective 

^m easurem ents and had core m eaning th a t 
could reasonably be understood. 20 M.R. 
S .A  § 911, subds. 3, 3, pars. A, B; U vC.A. 
Cons'.Amend. 14.

16. Schools *=164
Since Maine s ta tu te  which authorizes 

Commissioner of Educational and Cultural 
Services to prescribe courses of study and to 
w ithdraw  school approval "for cause" had 
potential of affecting First A m endm ent 
righ ts of Christian fu n d am en ta lis t ', vague­
ness doctrine demanded narrowly draw n, 
definite and reasonable standards for guid­
ance of adm inistering ol'icials. 20 M.R. 
S.A. § 102, subd. 7.

17. A dm inistrative Law and Procedure 
*=749

Presum ption tha t adm inistrative rules 
.a re  valid when sta tu te  specifically delegates 
to adm inistrative agency power to make 
ruL s is rebuttab le  on showing th a t chal­
lenged regulation is unreasonable exercise 
o f  delegated power.

(515)
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16. Schools t= 7 ,  8
Maine D epartm ent of Educational and 

Cultural Services' regulations requiring 
submission of s ta tem ent of educational phi­
losophy, goals and course of study of pri­
vate school, requiring sta tem en t of private 
school’s financial position and policies, and 
requiring th a t all teachers hold valid teach­
ing certificate and th a t all Bchools m aintain 
pupil-ieacher ratio of not more than 30 to 1 
represented reasonable exercise of power 
delegated to S tate  Board of Edv cation and 
thus were not u ltra  vires. 20 M.R.S.A. 
§§ 21, 51, 51, subd. 3, par. B, 102, subd. 7, 
1281, subd. 4. 12S6; 5 M.R.S.A. § 8051 e t 
seq.

19. Federal Civil P rocedure «=-'2481
Maine Board of Education's regulatory  

requirem ent of school approval prior to 
commencement of operations of private 
school may have transform ed truancy 
scheme selected by legislature for enforce­
m ent of compulsory educational laws into 
unauthorized adm inistrative system for li­
censing of private schools, and thus s ta te  
defendants' contention th a t adm inistrative 
convenience w arranted licensing and closing 
of private schools provided insufficient ba­
sis for ruum .ary judgm ent on fundam ental­
ist C hristians’ constitutional claim th a t reg­
ulatory prohibition against operation of 
unapproved schools was u ltra  vires. ,  20 
M.R.S.A. §§ 911, subds. 5, G-A, 6-A , pars. 
A-D, 7, 8, 914.

I. On April 15, 1982 the Maine Legislature re­
pealed the education h w s  codified In title 20. 
Maine Revised Statutes A nnotated, and enact­
ed title 2 0 -A  effective July 1, 1983. See 1982 
Me.Legis.Serv. No. 4, Laws 1982, c. 693.

Part 2, chap ter 117, subchapter I of the new 
education laws sets out the approval require­
m ents and procedures applicable to private 
schools. The five sections of the subchapter 
read as follows:

§ 2.901. -ernent for basic school ap­
proval

A private school may operate as an ap ­
proved private school for meeting the re­
quirem ent of compulsory school attendance 
under section 5001 if it:

1. Hygiene, health, safety. Meets the 
standards for hygiene, health and safety u n ­
der Titles 22 and 25; and

2. Is either:
[516]

Kewn M. Cuddy, Bangor, M e, William B. 
Ball, Philip J . M urren, K athleen A. O'Mal­
ley, H arrisburg, P a ,  fo r plaintiffs.

Ellen E. George, William R. Stokes, Asst 
A ttys. G en , A ugusta, M e, for defendants.

MEMORANDUM DECISION 

CYR, D istric t Judge.

The C ourt is presented w ith a motion to
dismiss the complaint for failure to state a 
claim upon which relief can be granted, 
which is accompanied by m atters  outside 
the pleadings, not excluded by the Court, 
and is to be treated as a motion for summa­
ry ju d g m e n t Fed.R-Civ.P. 12(b). Medina 
v. Rudman, 545 F.2d 244, 247 (1st Cir. 1976). 
The parties have supplem ented the record, 
both before and a fte r oral a rg u m en t zri’.S 
affidavits and memoranda of law.

The plaintiffs include fundam entalist 
Christian churches, teachers, pastors, par­
ents and an association of fundamentalist 
Christian schools. The defendants are the 
Maine D epartm ent of Educational and Cul­
tu ral Services [D epartm ent] and the Com­
missioner of Educational and Cultural Serv­
ices [Commissioner].

The amended complaint, which seeks de­
claratory and injunctive relief, as well as 
costs and counsel fees, alleges that certain 
provisions o f the Maine Compulsory Educa­
tion Law,' 20 M.R.S.A. §§ 102.7, 911.3, 12S1 
& 12S6, are violative of the First, Ninth,

A  Currently accredited by the Lew Eng­
land Association of Colleges and Secondary 
Schools; or

B. M eets the departm ent’s requirements 
for approval for attendance purposes under 
sectjon 2902. • '

§ 2902. Slate requirem ents
Private schools approved tor attendance 

purposes by the departm ent shall:
1. Im munization. Comply with the im­

munization provisions under section 6351;
2. Language o f instruction. Use English 

as the language of instruction except as spec­
ified under section 4602;

3. C ourses required by  s ta tu te  Proride 
instruction in hisiory as specified under sec­
tion 4601, subsection 1 and English as speci­
fied in section 4601, subsection 2;

4. Commissioner's basic curriculum. Pro­
ride  instruction in the basic curriculum es-

1212
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End Fourteenth  A m endm ents to the Consti­
tution of the United S tates.

‘ Th^ fundam ental s ta tu to ry  provision 
brought under constitutional challenge by 
the p laintiffs :s  20 M.R.S.A. § 911, which 
requires every child betw een the ages of 7 
and 171 to a ttend  a public school, unless

ub lished  by rule by the commissioner under 
sectioD +601, subsection 4;

5. Certified teac irs. Employ only certi­
fied teachers:

6. Second*/}' schools. For private  sec­
ondary schools:

A. Meet the re q u ire m e n t of a rr limum 
school year under section 4U)1;

B. Provide a school day of sufficient 
length lo  allow for the operation of its ap­
proved education program ;

C  Have a student-teacher ratio of not 
more than  30 to one;

D. Include not less than  2 consecutive 
grades from 9 to 12; and

E  M aintain adequate, safety (sic) pro tect­
ed records; and

7. S tale board rules. Meet the require­
ments applicable to the approval of pnvate 
schools for attendance purposes established 
by the state  board pursuant to section 405. 
subsection 3, paragraph E.

§ 2903. Governing body requirem ents
Nothing in this subchapter shall restrict the 

authority of the gover.ting body of a private 
school to require additional subjects to  be 
taught in their school,

§ 2904. Removal o f bitsic approval
1. C om m issioner m ay rem ove basic ap­

proval. Notw ithstanding any other provision 
of law, the comm issioner may remove basic 
approval from any private school for failure 
to meet applicable approval requirem ents.

2. Procedural requirements. W henever a 
school fails to meet these requirem ents the 
commissioner shall:

A. Give due notice; and
B. Hold a hearing.
3. Herring. The hearing on removal of 

basic approval shall be In accordance with 
the applicable provisions of the Maine Ad­
ministrative Procedure A ct, Title 5, chapter 
375 and rules of the s ta te  board adopted 
pursuant to section 405, subsection 3, p ara ­
graph E.

f 2905. Nonrenewal o f  basic approval
The decision of the com m issioner on nonre- 

newal of basic approval of any school apply­
ing for renewal shall be in accordance with 
the Maine Administrative Procedure Act, Ti­
tle 5, chapter 375 and rules adopted by the 
Slate Board of Education under section 405, 
subsection 3, paragraph E.
The provisions regarding course require­

ments referred to ’n § 2902 are as follows:

receiving "equivalent instruction in a pri­
vate school . . .  [provided] the equivalent 
instruction is approved by the commission­
er."

Title 20, Maine Revised Statutes Anno­
tated, section 102.7, which directs the de­
fendant commissioner, i n t e r  a l i a ,  to " . . .

§ 4601. Basic curriculum
1. Required courses in Am erican and  

Maine history. The following courses shall 
be required.

A. American history and civil govern­
ment. including the Constitution of the Unit­
ed S tates, the Declaration r * ^dependence , 
the im portance of voting ai he privileges
and responsibilities of citu nip, shall be
caught in and [be) requireC graduation 
co m  all el»r<ienui/ and secondary schools 
both puDlic and private.

B. A course in the history [of Maine), in­
cluding the Constitution of Maine, Maine ge­
ography and the natural and industrial re­
sources of Maine[,J shall be iaught in a t least 
one grade from grade 7 to  grade 12. in all 
schools, both public and private.

2. English. Four years of English shall be 
required for graduation from a secondary 
school. •

4. Courses prescribed by the com m ission­
er. The commissioner shall prescribe by rule 
the basic cum culum  to  be taught in public 
schools.
The minimum school year requirem ents re­

ferred to in § 2902(6)(A) are as follows:
§ 4801. School days
The following provisions shall apply to 

school days.
I. Number. A school adm inistrative unit 

shall make provis on for the m aintenance t'f 
all of Its schools fcr at least 180 days a year. 
At least 175 days shall be used for instruc­
tion. In meeting the requirem ent of a 180- 
day school year, no mo*e than 5 days m ay be 
used for in-service education of teachers, ad­
ministrative meetings, parent-teacher -onfer- 
ences, records’ days and sim ilar activities.

A. The commissioner m ay reduce ol 
waive the minimum num ber of days required 
on application from a school board. Tht 
application must be supported in w ritin > 
with a statem ent of the reasons for the r> 
quest.
Section 405(3)(E) of the new law, referred to 

In § 2902(7), reposes in the S tale  Board of 
Education [Board) the power and duty to 
” [a)dopt or amend rules on requirem ents for 
approval and accreditation of elem entary and 
secondary schools."

2. Exceptions to  this requirem ent are found in 
20 M.R.S.A. § 911.1.A.

[517)
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prescribe the studies to be taught in the 
public schools end in the private schools 
approved for attendance . .  ," s and permits 
the Commiasioner to “remove basic approv­
al from any school for cause,’’ Is also assert- 
ediy unconstitutional.

Plaintiffs further challenge various re­
quirements for the approval of private sec­
ondary schools imposed pursuant to LO M.R.

S. 20 M.R.S.A. § J02.7 (Supp.1981). Section 
102.7 further provides:

American history and dv il government, in­
cluding the Constitution of the United Stales 
and the Declaration of It-dependence, the im­
portance of voting and the privileges and 
responsibilities of ciliienship, shall be taught 
in all schools of elem entary and secondary 
grades, both public and private, and Ameri­
can history and  civil governm ent shall be 
required for graduation from all elem entary 
schools, both public and private [a]
course In history, geography and the natural 
and Industrial resources of Maine shall be 
taught in at least one grade from 7 to  12, In 
all school system s, both public and private.

The officers in charge of a private school 
founded after Septem ber 3. 1965 shall furnish 
the commissioner with a copy of the course 
of study arranged by said officers.

Notw ithstanding ar:y o ther section of law, 
the commissioner may rem ove basic approv­
al from any school for cause. W henever a 
school fails to m eet requirem ents, the com- - 
missioner shall give due notice and shall hold 
a hear.ng. If the school fails to comply and 
does not take necessary rem edial action, the 
commissioner m ay remove basic approval. 

20 M.R.S.A § 102.7 (Supp.1981).

4. $ 1281. Requirements
The secondary schools of th is Stale shall be 

evaluated for basic approval and may be evalu­
ated for accreditation. No school shall be giv- 
en basic approval for attendance, tuition or 
subsidy purpose (sic) within this Title unless it 
m eets the following requirem ents:

1. Course o f s tu d y  approved. It m aintains a 
course of study approved by the commissioner. 
(20 M.R.S.A. 5 1281(1) (1964)].

2. Length o f school day. It has a school day 
of sufficient length to  allow th e  operation of its 
educational program as approved by the com­
missioner.

3. Minimum school year. It has a minimum 
school year of 180 school days, of which not 
less than 175 shall be actual school days and no 
m ore than 5 may be devoted lo  in-service edu­
cation of teachers, adm inistrative meetings, 
parent-teacher conferences, record days and 
o ther such teacher work activities. The Stale 
Board of Education shall have the ngh t to re­
duce or waive the minimum num ber of days

[518]

SA. § 1281 (Supp.1981), which mandates 
th a t "(t]he secondat7  schools of this State 
shall be evaluated for basic approval . . . "  
and establishes ten basic requirements.' :
The specific requirem ents for sta te  approv. -  -,r 
al of private secondary schools to which 
plaintiffs object are: (1) th a t each school 
m aintain "a  course of study approved by 
the defendant com m issioner;"5 (2) that

required upon application from any school 
com m ittee, board of directors or board of trus­
tees of any academ y in the S tate, such applica­
tion to be supported in writing with a state- 
m ent of the reasons for such request.

4. Certified teachers. It employs only certi­
fied teachers.

15. Pupil-teadier ratio, it has a pupil-teach- 
er ratio  of not m ore than 30 to one. [20 M.R.
S.A. § 1281(5) (1964)).

6. Hygienic facilities and equipment. It has 
safe and hygienic facilities, adequate equip­
ment and supplies, all ol which comply with 
the regulations established by the Department 
of H um an Services and the D cpa'lrncnt of Edu­
cational and Cultural Services.

7. Consecutive grades. It is organized to 
include n it less than 2 consecutive grades from 
9 to 12.

8. Requirement: fo r graduation. The re­
quirem ents for graduation shall include Ameri­
can history and 4 years of English in a planned 
program  approved by the Commissioner of Ed­
ucation. N otw ithstanding the foregoing, a stu­
dent who has satisfactorily completed thr 
freshman year in a degree-granting institution 
may receive a secondary school diploma from 
the school he last attended.

9. Records. It has adequate, safelv protect­
ed records. [20 M.R.S.A. § 1281(9) (1664)].

10. Size. Any public school enrolling fewer 
than 100 pupils may be approved by the Slate 
Board of Education on an emergency or contin­
uing basis only after the school committee or 
board o( ducctors have (sic) presented in detail 
reasons for such emergency, or continuing ap­
proval. Any such school which is adjudged by 
the board to be geographically isolated shall 
receive the board 's approval for a 6-year period 
subject to the right of the board to  terminate its 
approval, on the ground of size, only if the 
school receives at least 5-years' notice of su ‘h 
term ination, and subject also lo the satisfacto­
ry meeting in every case of the other require­
ments of this section.
20 M.R.S.A. 5 1281 (Supp.1981).

5. The am ended complaint also alleges that 20 
M.R.S.A § 1286 interferes with "the religious 
mission of tne [plaintiff) churches." The chal­
lenge to § 1286 does not, however, pose any 
additional or different issues not raised by the 
challenge to $ 1281.1,
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ej.ch school e m p lo y  “ on ly  c e r t if ie d  te a c h -  
m s ; " ‘ and  (3) t h a t  each  schoo l h av e  “ a 
p u p il- teach e r r a t io  of n o t m o re  th a n  30 to
one.>•7

‘ Plaintiffs contend th a t  th e  Commissioner 
has sought to  impose these s ta tu to ry  re­
quirements and various regulations prom ul­
gated in fu rtherance  thereof upon plain­
tiffs' church-schools. P lain tiffs assert th a t  
they have refused to  comply fo r reasons of 
religious conviction, insolar as the s ta tu tes  
8nd regulations require g re a te r  burdens 
than plaintiffs acknowledge to  be the law ­
ful province of the  defendants to impose. 
Plaintiffs insist th a t  compliance would sub­
stantially lim it and in terfere  w ith their re li­
gious mission and perm it s ta te  surveillance 
of church-schools, review of their church- 
school programs and other excessive entan- 
giements.

The amended com plaint pleads constitu­
tional violations in five counts: (1) violation 
of the Free Exercise Clause of the F irs t 
Amendment and denial of paren tal rights 
guaranteed by the N inth Am endm ent; (2) 
violation of the  Establishm ent Clause of the  
First Amendment; (3) violation of the Due 
Procr.ss Clause of the F ourteen th  Amend­
ment, in th a t the challenged sta tu tes and 
regulations prom ulgated thereunder are  
“impermissibly vague, overbroad, ultra 
vires and im properly d i ’egate  legislative 
authority to adm inistrative personnel;" (4) 
violation of the F irst, N inth, and Four­
teenth Amendments, by depriving plaintiffs 
of parental, property, and enterprise rights; 
and (5) violation of the F irst, N inth, and 
Fourteenth Am endm ents, by denying plain­
tiffs their rights “ in education to express, 
transmit, or receive ideas."

The defendants deny most of the m ateri­
al allegations of the amended complaint for 
the reason th a t they are  w ithout sufficient

®- The amended com plaint alleges that " . . .  
plaintiff C hurches employ teachers in their 
schools who, while proficient instructors . . . ,  
do not hold Maine S tate teaching certificates."

7* The amended com plaint challenges the re ­
quirement of 20 M.R.S.A § 1281.10 as lo 
vchool size. But tha t subsection is applicable 
to public schools only.

knowledge or inform ation upon which to 
form  a belief as to the tru th  of the m atters 
asserted. D efendants invoke \ he ancillary 
jurisdiction of the C ourt by way of counter­
claim against nine church-school p laintiffs 
and against persons, known and unknown 
to  defendants, charged with the direction of 
th e  church-school defendants-in-counter­
claim, for declaratory and injunctive re’ief 
aim ed a t the im plem entation of the  compul­
sory education law’s of the S ta te  of Maine. 
The second claim for relief asserted in de­
fendan ts ' counterclaim seeks a judicial dec­
laration th a t  certain church-school plain­
tiffs  cannot qualify for initial school ap ­
proval absent prior compliance with s ta te  
health, sanitation, fire, and safety require­
m ents, P lain tiffs adm it th a t the nine 
church-schuol defendants-in-counterclaim  
are  operating private schools w ithout the 
approval of the Commissioner and th a t they 
have refused to provide the inform ation 
required by the Commissioner, except infor­
m ation rela ting  to sta te  fire, safety, health 
and sanitation  standards.* By way o f af­
firm ative defense to the counterclaims, the 
defendants-in-counterclaim  reassert each of 
the constitutional claims alleged in their 

'am ended com plaint and fu rth er allege tha t 
the plaintiffs-in-counterclaim  will su ffe r no 
irreparable harm and have an adequate 
remedy a t law.

I

FACTS
Title 20 M.RS.A. § 911,1.A m andates 

that *'[e]vcry child between his 7th and 17th 
birthdays shall attend a public day school 
during the tim e it  is in session." However, 
‘‘[a] child shall be excused from attending  a 
public day school if he obtains equivalent 
instruction in a private school . . .  if the 
equivalent instruction is approved by the

8. At oral argum ent on the pending mo, an for 
sum m ary judgm ent, counsel represented that 
plaintiffs do not challenge and will comply (or 
have complied) with the requirem ents relating 
to fire, safety, health, and sanitation. In so 
doing, however, plaintiffs concede no right on 
the part of the Departm ent or the Commission­
er te  -•'ndition prior approval of their church- 
sc.’, cols upon compliance with these standards.

--.a-.—r - ~ - -

* I* •!. I. *.. a -
' • 'J'+T >1

.a----

iffl
iffl
itijif

j i  i » t  j



BANGOR BAPTIST CHURCH v. STATE CF MU, ETC.
Che u  MS F-Supp. i20S (1M2)

1215
commissioner." 20 M.R.S.A. § 911(3XA). 
For purposes of exercising his sta tu to ry  re­
sponsibility under this provision, the Com­
missioner is guided by: (11 the regulations 
o f  the  S ta te  Board of Education,1 issued 
pursuan t to 20 M.R.S.A. § 51(3XB), estab ­
lishing requirem ents fo r approval of ele­
m entary  and secondary schools; (2) the reg ­
ulations of the Board, issued under 20 M.R.

specting any of plaintiffs' claims for relief 
and that defendants are entitled to judg­
ment as a matter of law. Plaintiffs have 
not moved for summary judgment on any 
of their claims for relief or on either of 
defendants' counterclaims. Defendants as­
sert that their supporting affidavits have 
not been met by the plaintiffs with oppos-

S.A. § 59, regarding ’certification of teach- “* ^  affidavits setting forth specific facts
ers; (3) the studies required to be taught, 
as prescribed in 20 M.R.S.A. § 102(7); (4) 
th e  rules issued by the Commissioner re­
gard ing  such studies; (5) the  requirem ents 
fo r  approval of secondary schools, estab­
lished by 20 M.KS_A. § 12S1; and (6) vari­
ous provisions of title 22 M.R.S.A. a rd  of 
th e  rules and regulations of the D epart­
m en t of Human Services, prescribing s ta te  
health  and sanitation standards applicable 
to  schools, and of the Life Safety Code, 
containing fire safety standards issued by 
the  D epartm ent of Public Safe ty  pursuant 
to  title 25 M.R.S-A.

The D epartm ent issues regulations, codi­
fied at 05—071 CMR 127, sections 1 and 2, 
prescribing the minimum instructional re ­
quirem ents for public schools and for p ri­
v a te  schools approved for attendance purr 
poses under 20 M.R.S.A. § 911(3).

The qualifier ‘.L n and procedural require­
m ents for teacher certification are set forth  
in the regulations of the D epartm ent, codi­
fied at 05-071 CMR 115. The regulations 
governing school evaluation procedures and 
prescribing-standards for obtaining school 
approval are codified at 05-071 CMR 125, as 
modified by an "Addendum " issued in Sep­
tem ber, 1981 which fu rth e r explains tho 
procedures for obtaining private sectarian 
school approval. These th ree sets of regu­
lations are a t the heart of p la in tiffs ' consti­
tu tional challenges and for th a t reason are  
summarized in the Appendix.

II

LAW
[1] Defendants insist th a t there is no 

genuine issue as to any m aterial fact re­

raising any genuine issue for trial. See 
Fed.R.Civ.P. 56(e). For their part, plain­
tiffs  point out th a t the pending motion may 
not be used as a vehicle fo r tu rn ing  an 
adversary proceeding into a tria l by cifida- 
vit, see Thysset) Plaslik Anger KG v. Jndn- 
pJas, Inc, 576 F.2d 400, 402 (1st Cir.1978); 
Redman v. Wprrener, 516 F.2d 766, 76S (1st 
Cir.1975), and th a t the parties are entitled 
to try  the m aterial facts in genuine dispute, 
see Associated Press v. United States, 325 
U.S. 1, 6, 65 S.Ct. 1416, 1418, 89 L E d . 2013 
(1945).

Defendants m ust satisfy the Court that 
there  are no materia) facts in dispute, see 
Adickes v. S.H. Kress £  Co., 398 U.S. 144, 
157, 90 S.Ct. 1598, 1608, 26 L.Ed.2d 342
(1970); Ramsay v. Cooper, 553 F.2d 237, 240 
n. 8 (1st Cir.1977), and tha t defendants are 
entitled to judgm ent as a m atte r of law in 
light of all undisputed facts and any reason­
able inferences which may be d' wn from 
those facts, viewed in the light m js t favor­
able to the plaintiffs, see Adickes v. S.H. 
Kress £  Co., 398 U.S. a t 157, 90 S .C t at 
3608; Creative Environments, Inc v Esta- 
brook, 6S0 F.2d 822, 829 (1st Cir.1982). 
Sum m ary judgm ent must be denied where 
there  remains the slightest doubt as to any 
m aterial fact. United Stales v. Del Monte 
De Puerto Rico, Inc., 586 F.2d 870, 872 (1st 
Cir. 1978); Peckham v. Ronrico Corp., 171 
F.2d 653, 657 (1st Cir. 1948). There are 
numerous m aterial facts in genuine dispute 
and, with but few exceptions, it is fa r from 
clear th a t defendants are entitled to judg­
m ent as a m atter of law in light of the 
undisputed facts.

B. The S u i t  Board of Education is organized 
w ithin the Departm ent of EducaLfon'and Cul­

tural Services. 20 M.R.S.A. § 1-A.
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A. F r e e  E x e r c i s e — P a r e t o  t a l  R i g h  t s — R i g h  I  
t o  R e c e i v e  a n d  E x p r e s s  I d e a s — C o u n t s  
I ,  I V  a n t i  V

Counts 1, IV and V  presen t in terrelated  
constitutional claims. Count I alleges th a t  
the compulsory education law s impose prior 
restrain ts upon p lain tiffs ' federal and s ta te  
constitutional rights to  the free  exercise of 
their religion and deny the parent-plain* 
tiffs ' N inth Am endm ent righ ts  to d e te r­
mine the religious education of their chil­
dren. I t  is alleged th a t  enforcem ent of the 
compulsory education laws and' regulations 
would deprive the church-plaintiffs "o f 
their liberty to freely c a n y  ou t their re li­
gious mission in the form  of Christian edu­
cation" and "chill, if  no t destroy," the evan­
gelical m inistry of the pastor-plaintiffs "in 
the religious mission of the schools in their 
charge." The school principal- and teacher- 
plaintiffs assen. th a t they would “be denied 
entirely the right to carry  ou t a calling to 
the religious ministry of educating young 
Christians." Plaintiffs contend that no 
compelling sta te  in te rest justifies the bur­
den placed on their religious freedoms and 
tha t if any such in te rest exists it 'can be 
achieved through less restrictive means.

Count IV alleges th a t these state-imposed 
requirem ents would deprive plaintiffs of 
their parental rights and the ir property and 
enterprise rights under the F irs t, Ninth and 
Fourteenth Amendments, and under Article 
1, sections 1 and 6-A  of the Constitution of 
the State of Maine.

Count V claims deprivations of plaintiffs' 
rights "in education to  express, transm it or 
receive ideas," as guaran teed  by the F irst, 
Ninth and Fourteenth  Am endments, and by 
Article 1, sections 3 and 4 of the Constitu­
tion of the S tate of Maine.

10. See L. Tribe. American Constitutional Law 
§ 14-10, at 851 (1978); Noie, Religious Exem p­
tions Under the Free Exercise Clause: A Model 
ol Competing Authorities, 90 Yale 1—J. 350 354 
(1980); Pheffer, The Suprem acy o f Free Exer­
cise, 61 G eo.LJ. 1115, 1139 (1973).

11. Sherbert v. Vcmer. supra, involved a Sev­
enth-Day Adventist w ho w as fired by her em ­
ployer for refusing to  w ork on her Sabbath and

1. E x e m p t i o n  F r o m  G o v e r n m e n t  R e g u ­
l a t i o n .

In 1878 the United S tates Suprem e Court 
upheld the polyeam y conviction of a Mor- 
m an, declaring th a t r e l i g i o u s  b e l i e f  alone, 
no t r e l i g i o u s l y - m o t i v a t e d  c o n d u c t ,  is pro­
tected  by the  F irs t A m endm ent and th a t 
polygamy laws serve an im portan t secular 
purpose by preserving monogamous m?,*- 
riage and preventing the exploitation of 
women. S e e  R e y n o l d s  v. U n i t e d  S t a t e s ,  93 
U.S. 145, 164, 25 L.Ed. 244 (1878). M o r 
recently, the Court ?ccorded broadened con­
stitu tional protection to  certain  religiously- 
m otivated conduct on the p a rt of religious 
groups. S e e  M u r d o c k  v .  P e n n s y l v a n i a ,  319 
U.S. 105, 109, 63 S.Ct- 870, 873, 87 L.Ed. 
1292 (1943) [first am endm ent righ t in 
spreading beliefs, by d istribu ting  pam phlets 
w ithout a license, outweighs legitim ate sec­
u lar purpose in generating  evenue from 
persons using public streets), C a n t w e l l  v. 
C o n n e c t i c u t ,  310 U.S. 296, 60 S.Ct. 900, 84 
L.Ed. 1213 (1940) [first am endm ent right to 
solicit contributions and play religious re ­
cordings in public stree ts cannot be condi­
tioned upon licensing determ ination by 
s ta te  as to w hether a cause is religious, 
since sLate in terest in preventing fraud and 
preserving peace can be achieved by less 
drastic  means]. In S h e r b e r t  v. V e r n e r ,  374 
U.S. 398, 83 S.CL 1790, 10 L.Ed.2d 965 
(1963), the Court took a significant step  
beyond earlier case law ,10 by hole ling th a t 
only a compelling sta te  in terest cf.uld ju s ti­
fy  burdening the free exercise o f religion 
and th a t the sta te  m ust bear the burden of 
dem onstrating  the unavailability of less re­
strictive means of achieving its aims. I d .  a t  
403, 407, S3 S.CL a t 1793, 1795.11 In W i s ­
c o n s i n  v .  Y o d e r ,  406 U.S. 205, 92 S .C t 1526, 
32 L.Ed2d 15 (1972), a fte r b careful consid­
eration of the religious and s ta te  in terests 
involved, the Court concluded th a t Amish

w as denied unem ploym ent com pensation. The 
Suprem e C ourt held that the denial of unem ­
ployment com pensation placed a burden on the 
exercise of p la in tiffs religion, disproportionate 
to  any state interest in avoiding "fraudulent 
claims of unscrupulous claim ants feigning reli­
gious objections to Saturday w ork." 374 U.S. 
al 407, 63 S.CL at 1795.

1521)
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paren ts need not comply w ith compulsory 
education laws requiring th e ir  children to 
a ttend  .-chool beyond the eighth grade. In 
Thornes v. Rericw Board o f the Indiana 
Employment Security Division, 450 U.S. 
707, 101 S.CL 1425, 67 L .E d2d 624 (1981), 
the Court sta ted :

The s ta te  may ju stify  an inroad on reli­
gious liberty  by showing th a t  i t  is the 
least restric tive m eans of achieving some 
compelling sta te  in terest. However, it is 
still tru e  th a t "[t]he essence of all th a t 
has been said and w ritten  on the subject 
is th a t only those in terests of the  highest 
order . . .  can overbalance legitim ate 
claims to the  free exercise of religion.'’ 

Id. at 718, 101 S.CL a t  1432, quoting Wis­
consin v. Yoder, 406 U.S. 205, 215, 92 S.CL 
1526, 1533, 32 L .Ed2d 15 (1972). See also 
United States v. Lee, 455 U.S. 252, 102 
S.CL 1051, 1055, 71 L.Ed.2d 127 (1982) 
[sta te  may lim it religious liberty  on suffi­
cient show ing th a t regulation is essential to 
overriding governm ental interest].

[2, 3] The t/ist presently applied in de­
term ining w hether regulation of religious­
ly-m otivated conduct violates the free exer­
cise clause contem plates a th ree-p art de ter­
m ination: t

1. w hether the challenge is m otivated 
by, and rooted in, a legitim ate and sincere­
ly-held religious belief;

2. w hether and to w hat ex ten t s ta te  
regulation burdens free exercise rights; 
and

3. w hether any such burden is justified 
by a sufficiently  compelling s ta te  in te re s t 
Wisconsin v. Yoder, 406 U.S. a t 215, 92 S.CL 
a t  1533. G overnm ental regulation which 
significantly burdens th e  free exercise of 
religion canno t w ithstand constitutional 
challenge unless it  represents the “least re­
strictive m eans of achieving some compel­
ling state in te re s t"  Thomas v. Review 
Board of Indiana Employment Security Di­
vision, 450 U.S. 707, 718, 101 S .C t 1125, 
1432, 67 L.Ed .2d 624 (1981). E ut exem ption

12. In K ennedy v. M eacbem , 540 F 2 d  1057, 
1061 (10th Cir.1976), the Sixth Circuit decided 
tha t the dism issal of a com plaint brought by 
prison inm ates alleging unconstitutional re- 

1522)

of religious activity from  regulation is not 
constitutionally  required w here i t  would, 
“unduly in te rfe re  w ith fu lfillm ent of the 
[compelling] governm ental in te re s t"  Unit­
ed States v. Lee, 455 U.S. 252, 102 S.Ct 
1051, 71 L.Ed .2d 127 (1982).

For purposes of the pending motion, the 
defendants concede th a t  p lain tiffs’ constitu­
tional claims are m otivated by, and rooted 
in, legitim ate and sincerely-held religious 
beliefs, contending instead th a t plaintiffs’ 
religiously-m otivated activities are but min­
imally burdened by the compulsory educa­
tion laws. D efendants argue th a t the Com­
missioner possesses the requisite adminis- 
L-ative power and willingness to accommo­
date p la in tiffs’ religious beliefs and th a t the 
Court should determ ine, as a m atte r of law, 
th a t  M aine’s scheme of compulsory educa­
tion is reasonable and th a t it serves compel­
ling s ta te  in terests w arran tin g  whatever 
minimal burdens may be imposed on plain­
tif fs ’ religious activities.

The im portan t interests competing for ju­
dicial protection in the contex t of constitu­
tional challenges brought under the free 
exercise clause are rarely susceptible to the 
requisite balancing on motion for summary 
judgm ent. See Minkus v. Metropolitan 
Sanitary DisL, 600 F.2d 80, 84 (7th Cir.
1979) [challenge to sta te  refusal to conduct 
civil service testing  on da te  o ther than Sab­
bath  raised substantial factual issues as to 
w hether accommodation could be made by 
the  sta te  w ithout undue hardship, requiring 
reversal of sum m ary judgm en t in favor of 
defendant]. See also Attorney General 
Bailey, 386 Mass. 367, 436 N.E.2d 139, 150 
(1982); 10 W right & Miller, Federal Prac­
tice and Procedure § 2732, a t  614 n. 67 
(1973). Courts normally perm it the parties 
to  presen t a complete factual record to fa­
cilitate the requisite balancing of competing 
in terests in considering firs t amendment 
claims. See Developmental Disabilities Ad- . 
vocacy Center Inc. v. Tuttle, 689 F2d 2S1 at 
2SS-2S9 (1st Cir. 1982).'* * .)

strictions on the free exercise of their si anic
religion w as im proper, since the stale neither
established that no religion w as involved nor
thnt any burdens or. its free exercise were war-
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[4] Although it is la te  in our constitu­
tional history to m ount a successful free 
exercise claim to exemption from  all gov­
ernmental regulation, see United States v. 
Lee, 455 U.S. 252, 102 S .C t 1051, 71
LEd.2d 127 (1982); Thomas v. Review 
Board of Indiana Employment Security, 450 
U.S. 707, 718, 101 S .C t 1425, 1432, 67
L E d 2d 624 (1981); Wisconsin v. Yoder, 406 
U.S. 205, 92 S .C t 1526, 32 L.Ed.2d 15
(1972); Gillette v. Un'fed States, 401 U.S. 
437, 91 S .C t 828, 28 L E d .2d  168 (1971); 
Sherbert v. Vemer, 374 U.S. 398, 83 S .C t 
1790, 10 L.Ed.2d 965 (1963); Prince v. Mas­
sachusetts, 321 U.S. 158, 64 S .C t 438, 8S 
LE d. 645 (1944); Cantwell v. Connecticut, 
310 U.S. 296, 303-04, 60 S .C t 900, 903, 84 
LEd. 1213 (1940); Reynolds v. United 
States, 98 U.S. 145, 25 L.Ed. 244 (1878), and 
it seems clear th a t a t least some sta te  regu­
lation may be imposed upon private schools 
attended by students of compulsory school 
age, see B oard  of Education v. Allen, 392 
U.S., 236, 245—47, 8S S.CL 1923, 1927-1928, 
20 L.Ed2d 1060 (1968); Everson v. Board of 
Education, 330 U.S. 1, 18, 67 S .C t 504, 512, 
91 LEd. 711 (1947); West Virginia State 
Board of Education v. • Barnette, 319 U.S. 
624 , 631, 63 S .C t 117?, 1181, 87 L E d . 1628 
(1943); Pierce v. Society o f Sisters, 26S U.S. 
510, 45 S .C t 571, 69 L E d  1070 (1925), these 
plaintiffs are  entitled to present evidence a t 
trial that Maine's compulsory education 
laws and regulations burden the ir religious­
ly-motivated activities. The defendants 
bear the burden of proving th a t  any gov­
ernmental regulation which does burden the 
free exercise of p laintiffs' religion repre-

ru i ttd  by a compelling s u te  interest in the 
regulation of prison affairs.

We do no t say that a hearing is required in 
every Instance. A well-developed showing 
by affidavits, exhibits, regulations and the 
responses to  them might dem onstrate, w ith­
out factual dispute, such limited actions by 
defendants and such a justification io r them 
as to obviate the need for an evidentiary 
hearing. In such a case the defendants 
would, of course, have to carry the heavy 
burden of justifying a sum m ary judgmenL 
See United States v. Diebold, 369 U.S. 654, 
655. 82 S.CL 993 [994], 8 L E d id  176; Webb 
v. Allstate Life Insurance Co., 536 F-2d 236, 
340 (10th Cir.): M ustang Fuel Corp. v.

3ents the 'cast restrictive means of achiev­
ing some compelling state interesL

2  The “Faith Baptist" Case.
[5) In support of the ir motion for sum­

m ary judgm ent, defendants place g rea t re­
liance on the dismissal by the U nited States 
Suprem e Court of the appeal in State ex 
rel. Douglas v. FaJth Baptist Church, 207 
Neb. 802, 301 N .W ^d 571 (1981), appeal 
dismissed rub nom. Faith Baptist Church v. 
Douglas, 454 U.S. 803, 102 S .C t 75, 70 
L.Ed.2d 72 (1981). In Faith Baptist the 
N ebraska Suprem e Court, on de novo con­
sideration, upheld a judgm ent enjoining the 
operation of elem entary and secondary 
C hristia- schools for failure to comply with 
school approval requirem ents similar to 
those involved here. The Faith Baptist de­
fendants, a church and certain of its offi­
cers and employees, claimed th a t  enforce­
m ent of the N ebraska school approval re­
quirem ents would viola e their righ t to the 
free exercise of their religion and to fear, 
raise, and educate their children.'5 Ih e re  
the Christian schools utilized a Bible-orim t- 
ed curriculum  supplied by A ccelerited 
Christian Education, consisting of a series 
of booklets containing instructional infor­
m ation and self-test questions considered 
appropriate for each instructional level. 
The curriculum  perm itted studenLs to  work 
a? the ir own speed, under the supervision of 
teachers who adm inister tests and assist 
student? having difficulty. The defendants 
refused to furnish reports of the names and 
addresses of students enrolled in their 
school as required by sta tu te . The defend-

Youngstow n Sheet & Tube Co., 516 ¥ 2 d  33, 
36 (10th Cir.).

Id. at 1061 n. 'J, See a!sc Hoggro v. Pontesso, 
456 F.2d 917 (10th Cir. 1972) [dismissal of in­
m ate complaint alleging interference w ith free 
ex erd se  of religion, held im proper absent 
showing tha t state interest in prison discipline 
outweighed free exercise rights).

13. The constitutional rights of others m ay be 
asserted  by one whose compliance with a legal 
duty would deny others their constitutional 
rights. See Crnig v. Boren, 429 U.S. 190. 195, 
97 S.Ct. 451. 455. 50 LEd.2d 397 (1976); Carey 
v. Population Services Internationa], 431 U.S. 
678. 97 S.Ct. 2010. 52 L.Ed.2d 675 (1977).

[523]
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ants refused to seek s ta te  approval of their • is an affirm ance of the  ju dgm en t only, the
curriculum , despite assurances of approval, 
and refused to  employ only sta te  accredited 
teachers and to seek approval to  operate 
their schools. The defendants m aintained 
th a t the operation of the ir schools was an 
extension of their church m inistry and th a t 
the sta te  had no au thority  to approve or 
accredit the ir schools, asserting th a t the 
basic philosophy of the public education sys­
tem ran contrary  to their belief in biblical 
Christianity and th a t th e  sta te  was there­
fore “not capable of judging the philosophy 
of the defendants’ school,” id. 301 K.W.2d 
a t 574. Finally, the defendants in Faith 
Baptist refused to subm it to school inspec­
tion as required by Nebraska law "because 
the S tate  has no righ t to inspect God's 
property."

N ebraska law provides penal sanctions 
for "violations of the various sta tu to ry  pro­
visions re la tin g  to compulsory education 
and operation of private, denominational 
and parochial schools." Id. 301 N.W.2d a t 
575. The N ebraska Supreme C ourt held 
th a t injunctive relief, as opposed to criminal 
prosecution, was appropriate to prevent a 
continuing and flag ran t course of violations 
of N ebraska criminal law. Id.

The defendants in the  present action 
claim th a t the  sum m ary dismissal of the 
Faith Baptist appeal is dispositive of plain­
tiffs ' F irst and Ninth Am endm ent claims, 
since the Nebraska- Suprem e Court had re­
jected essentially these same claims. On 
the weight of the sum m ary affirm ance by 
the United S tates Suprem e Court, these 
defendants seek summary' judgm ent under 
Counts I, IV and V. See D efendants’ Sup­
plem entary M emorandum, dated April 7, 
1982, a t 29.

[6] " I t  is . . .  often difficult to under­
stand the proper reach of Supreme Court 
sum m ary affirm ances and dismissals for 
w ant of a substantial federal q u e s tio n .. . . "  
Preston v. Seay, 684 F.2d 172, 173 (1st Cir. 
1982) (per curiam ). The summary disposi­
tion of an appeal results in a judgm ent on 
the  merits even though there has been no 
briefing, oral argum ent or w ritten opinion. 
However, "(bjecause a summary affirm ance 
(524)

rationale o f the affirm ance may not be 
. gleaned solely from the opinion below." 
Mandel v. Bradley, 432 U.S. 173, 176, 97 
S .C t 2238, 2240, 53 L.Ed.2d 199 (1977) (per 
curiam). See also Tully v. Griffin, Inc., 429 
U.S. 68, 74, 97 S.CL 219, 223, 50 L.Ed.2d 227 
(1976)- A summary' disposition has prece­
dential value in cases v irtually  indistin­
guishable from  the case sum m arily disposed 
of, see Hicks v. Miranda, 422 U.S. 332, 95 
S.CL 2281, 45 L.Ed.2d 223 (1975), and in 
cases involving but slightly d ifferent facis 
and issues from  those in the case summarily 
disposed of, see Rose v. Locke, 423 U.S. 48, 
96 S.CL 243, 46 L.Ed.2d 1S5 (1975) (per 
curiam). "Sum m ary actions, however, . . .  
should not be understood as breaking new 
ground, but as applying principles estab­
lished by p rior decisions to the particular 
facts invu. ed." Mandel v. Bradley, 432 
U.S. at 176, 97 S.Ct. a t 2240. Mr. Justice 
Brennan, concurring in Mandel v. Bradley, 
announced tw o clear standards by which 
courts should determ ine the precedential 
significance of a sum m ary disposition: 

A fter today, judges of the sta te  and fed­
eral system s are on notice tha t, befo e 
deciding a case on the authority  of a 
summary disposition by this Court in tn- 
other case, they m ust (a) examine '.he 
jurisdictional statem ent in the earh-ir 
case to be certain th a t the constitutional 
questions presented were the same and, if 
they were, (b) determ ine th a t the judg­
m ent in fac t rests upon decision of those 
questions and not even arguably upon 
some alternative nonconstitutional 
ground. The judgm ent should not be in­
terpreted as deciding the constitutional 
questions unless no other construction of 
the  disposition is possible.

Id. a t  180, 97 S.Ct. a t 2242 (Brennan, J., 
concurring). See also Comment, The Prece­
dential Weight of Summary Dispositions of 
Appeals, 29 Me.LKev. 325, 353 n. 104 
(1978).

The issues before the Suprem e Court in 
the Faith Baptist case were:

(1) Do Nebraska educational sta tu tes and 
rules prom ulgated thereunder per*
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taining to  sta te  approval of church 
schools and teacher certification de­
prive appellants, on th e ir  face and as 
applied, of free  exercise of religion in 
violation of [the] F irs t Amendment?

(2) Do N ebraska educational s ta tu tes and 
rules prom ulgated thereunder per­
taining to state approval of church 
schools and teacher certification vio­
late, on th e ir face and as applied, 
individual appellants’ fundam ental 
rights to bear, raise and educate th e ir 
children as euaranteed by [the] N inth 
and Fourteenth  Am endm ents?

See 49 U.S.L.W. 3940 (June 16, 1981), Sub­
ject M atter Summary of Cases Recently 
Filed.

[7] Although it is fa r from clear th a t 
the constitutional questions with which the 
United States Supreme Court was presen t­
ed in the Faith Baptist appeal are the same 
as those in the present action,'4 even assum ­
ing that to be the case i t  is doubtful th a t 
the summary affirm ance rested upon a de- 
cisioi of e ither of the broad constitutional 
quei lions th ere  posed. I t  simply cannot be 
determined th a t  the judgm ent of the U nit­
ed States Suprem e Court .‘‘rests upon deci­
sion of those questions and riot even a rg u ­
ably upon some alternative nonconstitution­
al ground." Mandel v, Bradley, 432 U.S. a t 
180, 97 S.Ct. a t  2242 (Brennan, J., concur­
ring). The defendants in Faith Baptist re ­

14. A simple comparison of the Maine and Ne­
braska regulatory schem es dem onstrates thnt 
ihe constitutional questions raised in Faith 
Baptist cannot with certainly be considered the 
same as the constitutional issues here p resen t­
ed.

The N ebraska regulations prescribed a re­
quired curriculum, necessary m aterials and 
equipment, the length of the school day ar.d 
year, health and safety requirem ents, the filing 
of a "Fall Approval R eport” and an ' Annual 
Term Sum m ary Report," and the requirem ent 
that all professional staff m em bers hold a valid 
Nebraska certificate or perm it which, "[gjener- 
ally speaking." meant that teachers m ust held 
a baccalaureate degTee. See State v, Faith 
Baptist Church. 301 N.W,2d at 573. 575. Ne­
braska law  also required Inspection nnd ap­
proval of schools before operation. See id. at 
574. The Nebraska curriculum  requirem ents 
were "very minimal in na tu re ." Id. at 579. and 
the state did not prescribe a course of study, id. 
at 580.
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fused even to  provide the s ta te  with the 
names and addresses of students enrolled in 
their schools. The N ebraska court enjoined 
the operation of the school "because there 
had been no compliance w ith the school 
laws of the S tate  of N ebraska." State v. 

.Faith Baptist Church, 301 N.W.2d a t 573. 
(Emphasis added.) The United States Su­
preme Court was not o f necessity required 
to rule on the broad constitutional issues 
there presented in order to reach its judg ­
ment and it has not in any event been made 
to appear th a t the Court accepted the rea­
soning of the Nebraska c o u rt

B. Excessive Entanglement (Count II)
[8] Count II of the complaint asserts 

tha t the imposition of the Maine compulso­
ry education laws and regulations would 
violate the Establishm ent Clause by: (1) 
imposing stato-chosen values on religious 
entities; (2) involving the sta te  in purely 
religious m atters; and (3) fostering an ex­
cessive governm ental entanglem ent with 
religion.

The mode of analysis for Establishm ent 
Clause questions is defined by the three- 
p a r t test th a t a s ta tu te  must have a secu­
lar legislative purpose, m ust have a p rin­
cipal or prim ary effect th a t neither ad­
vances nor inhibits religion, and m ust not 
foster an excessive governm ental entan-

The Maine statu tes and regulations require, 
in ter alia, submission to the suite of: (1) a 
statem ent of school educational philosophy, 
goals, and objectives and a plan for their imple­
m entation: (2) a description of grading m eth­
ods and procedures: (3) a statem ent of the 
school's financial position and policies; and (4) 
a statem ent of the school's tuition refund poli­
cy. Schools are required to m aintain a pupil- 
teacher ratio not exceeding 30 to 1 and a physi­
cal environment "acceptable lo the Departm ent 
of Educational and Cultural Services." Private 
schools m ust provide parents w ith a statem ent 
of Maine's school-entrance age requirements. 
The Maine regulations contain elaborate curric­
ulum requirem ents and permit withdrawal of 
approval of a course of study "for cause." 
Teacher certification regulations In Maine re­
quire a baccalaureate degree, with two years of 
liberal education, appropriate subject m atter 
concentration, professional knowledge, and su- 
pervised teaching experience. See 05-071 
CMR Ch. 115, lntr<vW .ion.
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glem ent w ith religion. See Roemer v.
Maryland Public Works Bd., 426 U.S. 736,
748 [96 S.CL 2337, 2345, 49 L .E d2d  179]
(1976); Committee for Public Education 
v. Nyquist, 413 U.S. 756, "72-73 [93 S.CL 
2955, 2965-2966, 37 L E d.2d 948] (1973); 
Lemon v. Kurtzman, 403 U.S. 602, 612, 
613 [91 S.CL 2105, 2111, 29 L .E d2d 745]
(1971).

Wolman v. Walter, 433 U.S. 229, 235-36, 97 
S.CL 2593,2598-2599, 53 L E d.2d  714 (1977). 
P laintiffs do not argue th a t the compulsory 
education laws and regulations have no sec­
ular legislative purpose or th a t their p ri­
m ary effect e ither advances or inhibits reli­
gion, but th a t those laws and regulations 
“ foster an excessive governm ental en tan­
glem ent with religion." Id.

Defendants demand sum m ary judgm ent 
under Count II on the grounds th a t the 
Commissioner is prepared to accept the re­
quested inform ation in any form plaintiffs 
wish to subm it it, and even to arrange 
school visitations by the D epartm ent should 
plaintiffs desire, thereby obviating, defend­
an ts believe, any possibility of excessive 
entanglemenL

An unconstitutional en tanglem ent gener­
ally involves " the  governm ent’s continuing 
monitoring or potential for regulating  the 
religious activity under scrutiny." United 
Stales v. Freedom Church, 613 F.2d 316, 320 
(1st Cir.1979). *‘[T]n determ ining whether 
there  is excessive entanglem ent, the ques­
tion is 'w hether particular acts in question 
are intended to establish or in terfere  with 
religious beliefs and practices or have the 
effect of doing s o . '" Id. quoting- Walz v. 
Tax Commissioner, 397 U.S. 664, 669, 90 
S.CL 1409, 1411, 25 L.Ed.2d 697 (1970).

The decision by the F irs t Circuit in Suri- 
nach v. Pesquera de Busquets, 604 F.2d 73 
(1st Cir.1979), outlines the appropriate jud i­
cial approach to the present entanglem ent 
challenge. Surinach found free-exercise 
and establishm ent clause violations where 
the Puerto Rico Consumer A ffaire D epart­
m ent, pursuant to legislative directive, sub­
poenaed church-school records relating to 
operating costs, financial sources, school 
services, supplies and equipm ent, personnel 
salaries, scholarships, and related m atters.
[526]

The F irst Circuit began its analysis by re-' 
jecting  the distinction draw n by the district 
court between the gathering of the infor­
mation and the regulatory  purpose (re­
s tra in t of inflationary trends) for which the 
inform ation was soughL Observing that 
the gathering  of inform ation from the 
schools was not an end in itself, but rather 
a first 3tep in a process which m ight lead to 
the imposition of ceilings on educational 
costs a t the religious schools, Chief Judge 
Coffin said th a t the  schools were not 
obliged to show, as a  condition to relief, 
th a t the precise scenario of price regulation 
would in fact unfold. Id. a t 75.

To the contrary, in the sensitive area of 
F irst Am endm ent religious freedoms, the 
burden is upon the sta te  to show that 
implementation of a regulatory scheme 
will not ultim ately infringe upon and en* 
Langle it in the affairs of a religion to an 
ex ten t which the Constitution will not 
countenance. In cases of this nature, a 
court will often be called upon to act in a 
predictive posture; it  may not step aside 
and aw ait a course of events which prom­
ises to raise serious constitutional prub- 

• lems. In Catholic Bishop o f Chicago v. 
NLRB, 559 F.2d 1112 (7th Cir.1977), affd  
on statutory grounds, 440 U.S. 490, 99 
S.CL 1313, 59 L.Ed.2d 533 (1979), the 
court of appeals held th a t the exercise of 
jurisdiction by the NLRB over schools 
operated by the Roman Catholic Church 
violated the separation between church 
and state. Reasoning irom the cases 
which have found various forms of aid to 
sectarian schools to be unconstitutional, it 
expressly rejected the Board’s contention 
th a t any constitutional problems should 
be litigated 'down the line' if and when 
disputes arose between the Board and 
schools subject to its jurisdiction:
The whole tenor of the Religion Claus­
es cases involving sta'.e aid to schools is 
th a t there does not hav,-- to be an actual 
trial run to determine w hether the aid 
can be segregated, received and re­
tained as to secular activities only, but 
it is sufficient to strike the aid down 
tha t a reasonable likelihood or possibili­
ty  of entanglem ent exists.
559 F2d  a t 1126.
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Surinach v. Pesquera de Busquets, 604 F.2d 
73, 75-76 (1st Cir.1979). .

The court in Surinach found th a t  the 
effect of the  governm ental demand for in­
formation "constitutes a palpable th reat o'f 
state interference with the internal policies 
and beliefs of [the] church related schools.” 
Id. a t 77. The court expressed concern th a t 
the inform ation could eventually be used to 
“interfere seriously" with the church canons 
requiring church-schools to m aintain aca­
demic excellence, id., and tha t, if it were 
administratively determ ined th a t church- 
school costs were to be contained, the 
schools would likely have to cut back on 
their curricula and facilities, thus affecting  
their religious objective of offering the  
highest quality  education possible, id  
Moreover, the  court feared th a t the regula­
tor)' process m ight require a determ ination 
as to which school costs were necessary and 
reasonable, giving rise to a possible conflict 
between religious and secular values. Id. a t  
77-78 (e.g., s ta te  could determ ine student- 
teacher ratio in religious schools unusually 
low). ' • ,

The First Circuit took little com fort from 
the fact th a t the Commonwealth had not 
yet made determ inations in conflict with 
religious doctrine or yet concluded th a t cost 
controls w ere necessary. Id. a t  78. The 
court observed th a t these firs t steps on the 
road to regulation could chill the recruit­
ment, allocation and expenditure of funds, 
id., and th a t the re uL tory  scheme autho­
rized continuing g  /em m ental involvement 
in church affairs which could "in trude upon 
decisions of religious authorities as to how 
much money should be expended and how 
funds should best be allotted to serve the 
religious goals of the schools," id. a t  79.

Surinach held th a t the Commonwealth 
had not m et its burden of showing a com­
pelling sta te  in terest justify ing  the imposi­
tion of its regulations on the religious 
schools, nor its burden of showing th a t its 
secular interests could not be served H  less 
intrusive means. Id. a l 79-80. The court 
cogently observed th a t the Commonwealth 
had not even argued th a t it "would be
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unable to fulfill its wide ranging  duties if 
any portion of one segm ent of the  economy 
were to be excluded from  its investigation 
and subsequent regulation," id. a t  80.

The defendants contend th a t  the imposi­
tion of the  chall nged regulations would 
place no burden o' p la in tiffs ' religious prac­
tices. On the contrary, the burdens clearly 
appear, though their ex ten t rem ains subject 
to  proof a t  trial. For example, the  defend­
ants adm it th a t  their schools are not opera t­
ing in compliance with the requirem ent of 
Maine law th a t only certified teachers be 
employed, see 20 M.R.S.A. § 1281 (Supp. 
19(lt), which constitutes cause to close 
schools pursuant to Board regulation, see 
05-071 CMR 125, a t 4. O ther regulatory  
requirem ents under challenge may give rise 
to excessive governm ental entanglem ents 
with religion; for example, the inform a­
tional requirem ents pertaining to school fi­
nances, tuition policies, and educational phi­
losophy; and departm ental inspection and 
approval of the physical facilities and envi­
ronm ent of church-schools.

Once it is recognized th a t the regulatory  
scheme impos.es some burden on plain tiffs ' 
religious practices, it is clear th a t defend­
ants have yet io m eet their burden of show­
ing th a t no excessive en tanglem ent would 
result from the imposition, of the scheme 
upon plaintiffs. It is no answ er th a t plain­
tiffs  should be required to, subm it the re ­
quested inform ation (in w hatever form ) and 
aw ait litigation “down the line" if and 
when specific disputes arise. See Surinach 
v. Pesquera de Busquets, 604 F.2d a t  75-76; 
see also Babbitt v. United Farm Workers 
National Union, 442 U.S. 2S9, 298 99 S .C t 
2301,2308, 60 LEd.2d 895 (1979); Steffel v. 
Thompson, 415 U.S. 452, 458-59, 94 S .C t 
1209, 1215, 39 L E d.2J 505 (1974); O’Shea v. 
Littleton, 414 U.S. 4SS, 493-99, 94 S .C t 669, 
674-677, 38 L .Ed2d 674 (1974). The de­
fendants m ust show th a t the regulatory 
scheme to be imposed on plaintiffs repre­
sents the least restrictive means of achiev­
ing some compelling sta te  in terest and th a t 
the inform ation required of plain tiffs would 
serve a specific and sufficiently compelling 
sta te  in terest to w arran t burdening their

[527]
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religious practices. See Surinach v. Pesqu­
era de Busquets, 504 F.2d a t  73-80. These 
are m atters  of proof.

The Commissioner asserts on affidavit 
th a t certain  of th e  inform ation required by 
the form  of application for initial approval, 
see E xhibit 7, a ttached  to A ffidavit o f Com­
missioner Reynolds, October 19, 1981, need 
not be provided by the plaintiff-schools and 
th a t it is the policy of the D epartm ent to 
waive, on request, any regulatory  require­
m ent “ to  accommodate . . .  religious . . .  
schools," provided "the  basic requirem ents 
of the compulsory education laws deemed 
necessary for the benefit and protection, of 
the raildren  of this sta te  will not be unduly 
compromised.” The Commissioner avers 
thnt the requirem ent tha t the. school physi­
cal environm ent be “acceptable to the De­
partm en t,"  see 05-071 CMR, a t  5, has not 
been and will not be \nposed, The Com­
missioner fu rther proposes relaxation of the 
teacher certification requirem ent, s ta tin g  
th a t church-school teachers need not obtain 
certification "if this is against their reli­
gious convictions," bu t need only "dem on­
stra te  qualification for certification," See 
Second Supplem ental A ffidavit of Commis­
sioner Reynolds, a t 11. W ith respect to the 
request fo r  inform ation regarding school 
financial position and policies, th*> Commis­
sioner asserts tha t church-schools need only 
identify th e ir  religious affiliation, id. a t 13, 
and tha t church-schools need not provide 
inform ation regarding school tuition p<. ..- 
cies. Finally, the Commissioner states th a t 
private schools ineligible for public tuition 
funds, which neither wish to  cotain five- 
year approval status nor seek indirect pub­
lic aid, through textbook loans, medical 
services, remedial service or standardized

15. The le tter stales tha t the m inim um  inform a­
tion required (or approval is evidence tha t the 
school:

J. has been inspected by the D epartm ent of 
Human Services for compliance wjui sta te  
health and sanitation standards;

2. has been inspected by the Fire M arshal 
for compliance with the Life Safety Code;

3. offers a course of study meeting the m ini­
mum curriculum requirem ents;

4. has an instructional staff which is either 
certified or qualified for certification; and

[528]

testing , need not provide, w ith their initial 
application, inform ation regard ing  their ed­
ucational philosophy, goals and objectives.

The present action appears to  have' been 
precipitated by le tters of :.he Commissioner, 
dated October 9, 1981, i.-iorm ing certain <jf 
these plaintiff-schools th a t they may not 
provide education to children of compulsory 
school age dunng hours of the day when 
such hildren would otherwise be attending 
public schools, absent approval by the Com­
missioner, and fu rth e r advising tha t ap­
proval m ust be obtained in accordance with 
the rules adopted by the D epartm ent, copies 
of which had been previously provided.11 
The Commissioner fu rth e r sta ted , "I ask 
you once again to subm it the necessary 
inform ation by completing the school ap­
proval application, by subm itting  the re­
quired information in some other form at or 
by m aking arrangem ents for a visit 1 1 rep­
resentatives of the D epartm ent." Finally, 
the Commissioner ad v isrj th a t legal action 
would be commenced against the schools 
a fte r  October 20, i981, should the schools 
fail to comply.

The Commissioner did not expressly state 
th: t only those portions of the application 
form which deal with the five topics speci­
fied in the le tte r need be completed in order 
to qualify a school for approval. Previously 
the schools had been provided w ith copies of 
i.he rules governing approval and with cop­
ies of the  application form. The October 9 
le tte r  again requested “the information 
necessary for [departm ental] review and ap­
proval" pursuant to the  application previ­
ously provided and the application form en­
closed.14 The addendum to the general

5. m aintains and safeguards adequate at­
tendance, health and academ ic records.
The Commissioner directed that such informa­
tion be supplied pu isuant to the application 
form enclosed with the October 9, 198) letter. 
The Commissioner offered to accommodate 
any concerns about completing the application 
and to expedite reviews by making Department 
representatives available to visit the schools, 
observe operations, and inspect records "as an 
alternative to the completion of the forms.”

16. The Attorney General of the S tate of Maine 
advised plaintiffs' counsel on October 8. 1981.

c
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rules, which prescribes procedural excep­
tions for private school approval, does not 
indicate that p rivate sectarian  schools need 
only submit inform ation concerning the five 
areas identified in the Commissioner’s let­
ter.17 Furtherm ore, the le tte r  does not pro­
pose to obviate departm ental review as a 
condition of approval, b u t describes the 
"minimum inform ation” required for ap­
proval as consisting of certain  “evidence." 
The Court does not consider th a t it  has been 
made to appear on the p resen t record th a t 
mere compliance with the dem and for such 
"evidence," regardless of its probativeness, 
would result in school approval,

“A defendant cannot ordinarily moot a 
plaintiff's claim by voluntarily ceasing al­
legedly unlawful conduct." L  Tribe, 
American Constitutional Law  § 3-14 a t 66. 
See DeFunis v. Oc/eg^arc/, 416 U.S. 312, 318, 
94 S .C t 1764, 1706, 40 L.Ed.2d 164 (1974); 
Sanchez-M&riani v. Elling-wood, 691 F.2d 
592 at 595-596 (1st Cir. 1982). The affida­
vits of the Commissioner, however well in- 
tentioned, do not moot p lain tiffs ' claims. 
In order to moot p lain tiffs’ claims in these 
respects, a t least defendants m ust establish

<•
in response lo their request fot an Interpreta­
tion of the school approval laws, that their 
concerns could "be answ ered by the enclosed 
materials: the school-approvaJ regulations
(with explanatory addendum  for sectarian 
schools), the new  minim um curriculum rule, 
and the application for school approval.” See 
Exhibit E attached to Plaintiffs' Supplem ental 
Memorandum, filed March 24, 19S2,

17. A copy of the addendum Is to be attached 
when copies of the general rules (05-071 CMR 
125) are supplieJ to private sectarian schools. 
See Supplemental Affidavit of Comm issioner 
Reynolds, filed April 8, 1982.

The addendum prescribes exem ptions from:
(1) the certification requirem ent, for teachers 
of religion and ministers w ho are headm asters;
(2) the requirem ent of vision and hearing tests;
(3) the minimum instructional time require­
ment for kindergarten; and (4) the maximum 
daily teaching schedule requ irem en t The ad­
dendum does not exem pt sectarian schools 
from employing teachers w ho can "demon- 
straie qualifications for certification;" the re­
quirement of Information as to  school financial 
position and policies, tuition policies, educa­
tional philosophy, goals and objectives; or 
from the requirem ent that the school physic tl 
environment m ust be "acceptable to the L>e- 
partm ent"

th a t they will not again seek the inform a­
tion sought a t the tim e of the  institution of 
the s u i t  See United States v. Phosphate 
Export Association, 393 U.S. 199, 203, 89 
S.CL 361, 364, 21 LEd.2d 344 (1968).

D efendants are not en titled  to sum m ary 
judgm ent under Count II.

C. Due Process (Count III)
[9] Count III alleges th a t the compulso­

ry education laws "are impermissibly vagut*. 
and overbroad and delegate legislative au ­
thority  to adm inistrative personnel wholly 
w ithout sta tu to ry  standards,” in violation 
of the due process clause. P lain tiffs fu r­
ther claim th a t many of the regulations of 
the D epartm ent are ultra vires and th a t 
enforcem ent of the compulsory education 
laws would deprive plaintiffs of the use of 
the “educational enterprise to  which they 
have devoted money and contributed per­
sonal services to help create and m aintain."

1. Vagueness/Overbreadlh.1*
In a facial challenge to th e  overbreadth 

and vagueness of a law, a  court's f irs t

The application form itself does not exem pt 
sectarian schools from these requirem ents, but 
purports to relax the requirem ent that inform a­
tion be provided as to school financial policies, 
by perm itting sectarian schools merely to iden­
tify the religious affiliate from u ’hich it derives 
financial support.

18. While related, these two doctrines derive 
from som ewhat different policies and look to 
different effects. Overbreadth analysis looks 
to  w hether a law 'sw eeps w ithin its am bit 
[protected] activities' as well as unprotected 
ones, Thornhill v, AJab.una, 310 U.S. 88. 97, 
60 S.Ct. 736, 741. 64 L.Ed. 1093 (1940), while 
a vagueness inquiry’ focuses on w’hether a 
law states its proscriptions in term s suffi­
ciently indefinite that persons of reasonable 
intelligence 'm ust necessarily guess at its 
meaning'. Broadnck  v. Oklahoma, 413 U.S. 
60)., 607, 93 S.Ct. 2908, 2913, 37 LEd.2d 830 
(1973), Quoting ConnaMy v. General Const. 
Co., 269 U.S. 385, 391, 46 S.Ct. 126. 127, 70 
L.Ed. 322 (1926). See Graymed v, C ity o f  
Rockford, 408 U.S. 104, 10E-114. 92 S.Ct. 
2294 , 22 98-2302, 33 L E d .2d 222 (1972); Lan- 
dry v. Daley, 280 F.Supp. 938, 951-52 (N.D.
111.1968) (three-judge cou-t).

Fantasy Book Shop, Inc, v, G 'rv o f  Boston, 652 
F.2d 1115, 1122 n. 9 (1st Cir., 1981).
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task is to determ ine w hether the enact­
m ent reaches a substantial am ount of 
constitutionally protected conduct If it 
does not, then the overbreadth  challenge 
m ust fail. The court should then exam ­
ine the facial vagueness challenge and, 
assuming the  enactm ent implicates no 
constitutionally p ro f i te d  conduct, should 
uphold the challenge only if the enact­
m ent is impermis.nbly vague in all of its 
applications.

Village of Hoffman Estates v. Flipside, 455
U.S. 4 8 9 ,----------------   n. 6, 102 S .C t 1186,
1191 n. G, 71 L.Ed .2d 362 (1982). Once it is 
m ade to appear th a t  the s ta tu to ry  challenge 
implicates constitutionally protected con­
duct, the Court will require a g rea te r de­
gree of sta tu tory  specificity than in noncon­
stitutional contexts. 435 U.S. a t  , 102
S.Ct. a t 1193.

a. Overbreadth.
[10] "The Supreme C ourt has empha­

sized tha t overbreadth facial challenges to 
the constitutionality of a s ta te  law should 
prevail only in ra re  circum stances." New 
England Accessories Trade v. City o f Nash­
ua, 679 F.2d 1, 4 (1st Cir.1982*). “[TJhe. 
overbreadth doctrine is ‘s trong  medicine' 
and [courts) have employed it with hesita­
tion and then 'only as a last r e s o r t '" New
York v. Ferber, -----  U.S. ------- ,  , 102
S .C t 3343, 3361, 73 L.Ed.2d 1113 (1982). 
The doctrine is predicated on the belief th a t 
persons whose conduct is constitutionally 
protected may refrain  from exercising their 
righ ts  for fear th a t to do so would consti­
tu te  a violation of law, thus insulating the 
s ta tu te  from constitutional challenge. See
New York v. Ferber, —  U.S. al ------ , 102
S .C t a t 3359-3361, citing Village of 
Schaumberg v. Citizens for a Better En\i- 
ronment, 444 U.S. 620, 634, 100 S .C t 826, 
834 , 63 L.Ed.2d 73 (1980). B ut before a 
s ta tu te  may be invalidated or. its face for 
overbreadth, even one which arguably 
touches such traditional form s of free ex­
pression as books and films, the overbreadth 
m ust be "substantial," th a t is, susceptible to

IS. In Crt^ved v. Ci:y of Rockfoid, 408 U.S. 
104. 108-09, 92 S.CL 2294, 2298-2299, 33
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"a  substantial num ber of impermissible ap­
plications . . . "  id .   U.S. a t  102
S .C t a t 3362. v

[11] I t  is conceivable th a t some of these 
regulations may inhibit the free  exercise of 
constitutional rights, bu t the  C ourt is not 
persuaded lhat the regulations reach "a 
substantial am ount of constitutionally pro­
tected conduct," see Village o f Hoffman 
Estates v. Flipside, 102 S.CL a t 1191, a  6; 
or th a t this is one of those rare  occasions 
when the plaintiffs are entitled  to m ount an 
overbreadth challenge on the ground that 
the Maine compulsory' education laws and 
regulations could be unconstitutionally ap­
plied to others. See New York v. Ferber,
—  U.S. a t ----------------- . 102 S.CL a t  3359-
3361 ["arguably impermissible applications" 
of s ta tu te  forbidding distribution of materi­
al depicting a sexual perform ance by child, 
outweighed by its legitim ate reach]. The 
arguably impermissible applications of the 
challenged compulsory education laws are 
relatively insignificanL Any actual over­
breadth may "be cured through case-by- 

_case analysis of the fact situations to  which 
[the law ’s] sanctions, asserledly, may not be 
applied," Broadrick r. Oklahoma, 413 U.S. 
601, 615-16, 93 S.CL 2908, 2917-2918, 37 
L.Ed.2d 830 (1973). See also New England 
Accessories Trade v. City o f Nashua, 679 
F.2d a t 5.

Summary judgm ent m ust be granted for 
the defendants on plain tiffs ' claim of un­
constitutional overbreadth. .

b. Vagueness.

[12-14] >i challenge predicated on un­
constitutional vagueness implicates dual 
principles of due process, requiring: (1) fair 
noti.e of the line between lawful .and un­
lawful conduct; and (2) sufficiently explicit 
legislative limitations on the discretion of 
law enforcem ent officials to avoid arbitrary' 
and discriminatory enforcemenL Graymed 
v. City of Rockford, 408 U.S. 104, 108-09.92 
S.CL 2294 , 2298-2299, 33 L .E df’-d 222
(1972); ”  P apachris lou  v, City o f Jackson-

L Ed .2d 222 ( i 972), the Suprem e Court artlcu-
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ville, 405 U.S. 156,162, 92 S.Ct. S39, &43, 31 
L E i2 d  110 (1972); United States v. Pro­
fessional Air Traffic Controllers, 678 F.2d 1, 
3 (1st Cir.1982). A s ta tu te  may neither 
forbid nor require th e  doing of an act in 
terms so vague th a t persons "o f common 
intelligence m ust necessarily guess a t its 
meaning and differ as to its application.” 
Connally v. General Construction Co., 269 
U.S. 385, 391, 46 S.Ct. 126.127, 70 L E d . 322 
(1926); see also Zwjckler v. Kooia, 3S9 U.S. 
241, 249, 88 S .C t 391, 396, 19 L.Ed.2d 444 
(1967). A sta tu te  is unconstitutionally 
vague on its face if it  is expressed in such 
general term s tha t "no standard  of conduct 
is specified a t all.” Brache v. County of 
Westchester, 658 F.2d 47, 50-51 (2d Cir. 
19S1), quoting Coates v. City o f Cincinnati, 
402 U.S. 611, 614, 91 S .C t 1686, 1688, 29 
LEd.2d 214 (1971). A facial vagueness
challenge can only succeed when the s ta tu te  
“cannot validly be applied I »ny conduct" 
Id. a t 50.

[W]hi)e legislatures “ordinarily may del - 
gate power under broad standards 
[the] area of permissible indefin iteneri 
narrows . . ,  when the regulation . .  
potentially affects fundam ental righ ts," 
like those protected by the  first am end­
m ent And where a law authorizes \ 
system of prior licensing, the S u p rem ; 
Court has consistently required the s ta t i- 
lory delegation to provide "narrow ly 
drawn, reasonable and defin ite  standards 
for the [administering] officials to fol­
l o w . . . . ”

L. Tribe, American Constitutional Law 
§ 12:35 at 732-33 (1978) (footnotes om it­
ted). In Fantasy Book Shop, Inc. v. City of 
Boston, 652 F.2d 1115, 1123-24 (1st Cir. 
1981), the F irst Circuit upheld three sec­
tions of a public am usem ent licensing sta t-

lated the constitutional buses of ihe vagueness 
doctnne:

!t Is a basic principle of due process tha t an 
enactment is void for vagueness if its prohibi­
tions are no; clearly defined. Vague laws 
offer,d several Im portant values.* First, be­
cause we assume lhat m an It free to steer 
.’.•.‘tween lawful and unlawful conduct, we 
insiit lhat laws give the person of ordinary 
intelligence a reasonable opportunity to 
know what it prohibited, to  that he m ay act

ute  which perm itted denial of a license 
whenever issuance would (1) unreasonably 
increase pedestrian traffic ; (2) increase the 
incidence of disruptive conduct; or (3) un­
reasonably increase the level of noise. 
These standards, while not identifying the 
dispositive levels of noise, traffic , or disrup­
tion, “describe[d] a behavioral effect of a t 
least potential objective specificity," and 
apprised applicants of factors which would 
determ ine the licensing decision, id. a t 1123. 
N evertheless, the cour? f',und invalid on its 
face a city ordinance authorizing the denial 
of a license where the operation of the 
public am usem ent would "significantly 
harm [) the legitim ate p ro tec tiv e  in terests 
of . .  affected citizens of the  city," id. 
The "public in terest" standard was deemed 
defective because it "comprise(d) purely 
subjective evaluations of wholly unrestrict­
ed factors, and thus vest(ed] the denial of a 
license in the essentially unbridled discre­
tion of a municipal adm inistrator," id. a t 
1123, thereby imposing an unconstitutional 
standard " w h t 'e  a license is necessary for 
the exercise of [constitutionally] protected 
activity," id. a t 1124. See also City of 
Biddeford v. Biddeford Teachers Associa­
tion, Me., 304 A.2d 387, 400 (1973) (sta tu to ­
ry standards must g u :de agency in follow- 
ing legislative policy and prevent adm inis­
tra tiv e  arbitrariness).

[15] P laintiffs challenge the require­
ment of 20 M.R.S.A. r3 911.3 th a t students 
not attending public schools receive "equiv­
alent instruction," by asking w hether 
"equivalent" means measure-for-m easure 
instructional equality; w hether instruction­
al equivalence is to be determ ined by re fer­
ence to  local public smools or to public 
schools in general; and n h e th e r overall in­
structional equivalence is to be determ ined

accordingly. Vague laws m ay trap  the inno­
cent by r.ot providing fair warning. Second. 
If arbitrary und discrim inatory enforcement 
is to be ^ .e v e n tit ,  laws must provide explicit 
standards for th o u  who apply them . A 
vague law impermissibly delegates basic poli­
cy m atters to policemen, judges and Juries 
for resolution on an »d hoc End subjective 
basis, with the attendant dangers ol arbitrary 
and discrim inatory application.

(Footnotes omitted.)

[531]
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by according due w eight to  any respect in 
which private school instruction is found to 
be Buperior to  public school instruction.

• Section 211.3(A) excuses children be­
tw een  the ages of 7 and 17 from  the re­
quirem ent th a t  they  attend  a public day 
school, if the child “obtains equivalent in­
struction  in a p riva te  school or in any other 
m anner arranged for by the school commit­
tee or the board of directors and if the 
equivalent instruction is approved by the 
commissioner." Section 911.3(B) provides: 

If  any request to  be excused is denied by 
a local school com m ittee or board of di­
rectors, an appeal may be filed w ith the 
commissioner. The commissioner Shall 
review the request to be excused to deter­
mine whether the local school committee 
o r board of directors has been correct in 
its finding th a t  no equivalent instruction 
is available. I f  the commissioner finds 
th a t  equivalent instruction is ava'lable to 
the child, he shall approve the request to 
be excused.

20 M.R.S.A. § 911.3(B). Section 911.3 con­
tem plates thr.i exem ption from  the require­
m ent of pub.'ic school attendance is to be 
sought first through the local school com­
m ittee  or board of directors, which is to 
determ ine w hether the proffered private 
instruction is equivalent to the public school 
instruction “available to the child." The 
local board determ ination is subject to re­
view by the Commissioner.”  Uniess ex­
cused from public school attendance, a child 
may be b.nsidered an habitual tru a n t after 
an absence of ten  full days. 20 M.R.S.A. 
§ 914.

A person having control of nn habitual 
tru a n t and prim ary responsibility for the 
truancy is subject to a civil fo rfeitu re  of 
$200. 20 M.R.S.A. § 911.8.

Although the Maine compulsory educa­
tion scheme carries civil ra ther than  crimi­
nal sanctions, clearly defined sta tu to ry  
standards are still required. Flipside v. Vil­
lage o f Hoffman Estates, 639 F.2d 373, 377- 
78 (7th Cir. 1981) [licensing laws a r  laws

20. Although local authorities m»y exem pt • 
child from the p iblic-school attendance re­
quirem ent, the Co nm issioner must also deter-
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imposing civil sanctions m ust also provide 
minimum level of clarity]. B ut the term ' 
"equivalent," as used in section 911.3, is not 
so vague th a i persons of common intelli­
gence would necessarily have to “guess at 
its m eaning and differ as to  its application." 
Connally v. General Construction Co., 269 
U.S. 385, 391, 46 S.Ct. 126,127, 70 L.Ed. 322 
(1926), The term  is not of such generality 
th a t "no standard of conduct is specified a t 
all." See Coates v. City o f Cincinnati, 402 
U.S. 611, 614, 91 S.Ct. 16S6,16S8, 29 L E d .2d 
214 (197ij. The term  "equivalent instruc­
tion" is capable of objective measurement, 
cf. Fantasy Book Shop, Inc. v. City o f Bos­
ton, 652 F.2d a t 1123, and has "a  core 
meaning th a t can reasonably be under­
stood," cf. Brache v. County o f Westchester, 
658 F.2d a t  51.

Although federal courts have no "power 
to construe and narrow s ta le  laws" in re­
solving a vagueness challenge, Grayned v. 
City of Rockford, 408 U.S. a t 110, 92 S.Ct 
a t  2299, it appears highly likely th a t "equiv­
alent instruction" would be in terpreted  as 
requiring private school instruction equal to 
th a t m andated by Maine law for public 
schools generally. Knox v. O'Brien, 7 N J. 
Super. 608, 72 A 2d 389, 391 (1950) ["equal 
in worth or value, force, power, effect, im­
port and the like"], quoting In re Bonsall's 
Estate, 288 Pa. 39, 135 A. 724, 725 (Sup.CL 
1927); Stephens v. Bongart, 15 NJ.M isc. 80, 
189 A. 131, 134 (1937) (instruction equal in 
value and effect to th a t given in a public 
school).

In Scoma v. Chicago Board o f Education, 
391 F.Supp. 452, 462-63 (N.D.IU.1974), the 
court rejected a facial vagueness challenge 
to  a s ta tu te  exem pting from compulsory 
public school attendance any child attend­
ing a private school teaching " th e  brandies 
of education taugh t to children of corre­
sponding age and grade in the public 
schools." The court held th a t the statutory 
reference to public schools "should cause no 
difficulty for citizens who desire to obey the 
s ta tu te ."  Id. a t 463. See also Webster's

mine that the privaie school Instruction I*
"equivalent." See 20 M.R.S.A. §§ 911.1(A).
911.3(A) & 9)4.
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Third New /international Dictionary (1976), 
»(. 769.

Whatever vagurnesi may inhere in the  
term "equivalent" app&:.r; 'V  - ; J y  nec­
essary to em brace all of its legitim ately 
intended objectives w ithout ere .ting an en­
cyclopedic and unwieldy” s ta ti te. F an tasy  
Book Shop, Inc. v. City o f Boston, 652 F.2d 
i t  1123. I t  m ust be presu ned th a t M ains 
courts “will give [the term ] a lim iting con­
struction th 3 t will preserve its facial consti­
tutionality," id., citing Erznoznik v. City of 
Jacksonville, 422 U.S. 205, 216, 95 S .C t 
226-S, 2276, 45 LEd.2d 125 (1975). See also 
Me. Atty, Gen. Report 1963-64, a t  160, 162 
[correspondence course unapproved by dis­
trict directors and Commissioner is not the 
equivalent of school attendance].

Defendants are entitled to  sum m ary 
judgment on plaintiffs' facial vagueness 
challenge to the term  " iquivalent".

[16] The vagueness challenge to  the 
statutory and regulatory provisions au tho­
rising the Commissioner to prescribe 
courses of study and to w ithdraw  school 
approval “ for 'tause" is more meritorious. 
20 M.R.S.A. !■ 102.7; 05-071 CMR' 125, 
§§ 1(D)(3) & 2<bX2). The Commissioner is 
authorized to "prescribe the course ol 
study" and to deny approval to schools 
which do not o ffer a course of study pre­
scribed by the Commissioner. 20 M .R.S.A 
§ 102.7. Private schools founded a fte r Sep­
tember 3, 1965 m ust furnish the Commis­
sioner with a copy of their course of study. 
20 M.R.S.A. § 102.7. Approval may be de­
nied secondary schools unless their g radua­
tion requirements include American history, 
four years of English "and other courses 
approved by the Commissioner." See 05- 
071 CMR 125, a t 3. O ther provisions o l  law 
notwithstanding, the s ta tu te  itself autho­
rizes the Commissioner lo w ithdraw  approv­
al "for cause." 20 M.R.S.A. § 102.7. Nei- 
ther the compulsory education sta tu tes  nor 
the regulations define "cause," except, th a t 
it is provided by Board regulation that 
"cause" includes, "but is no t limited to, the 
failure . . .  to provide the minimum course 
°f study . . .  and the failu re . . .  to file a 
course of study, or notice of changes in the

course of study or related reports as re ­
quired by the Commissioner." 05-071 CMR 
127, a t  10. See Historic Green Springs, inc. 
v. Berglznd, 497 F.Supp. 839, 854 (E.D.Va.
1980) [due process requires adm inistrators 
to  structure  and confine their discretionary 
powers by means of safeguards, standards, 
principles, and rules]. A school which is 
denied approval may request a board of 
review , appointed in p a rt by the Commis­
sioner, but the recommendations of the 
board of review are subject to the final 
approval o f the Commissioner. " I f  the 
school fails to comply [w ith requirem ents] 
and does not take necessary rem edial ac­
tion, the commissioner may remove basic 
approval." 20 M.R.SA. § 102.7.

Even private organizations which ac­
c red it educational institutions have been re­
quired to m aintain reasonable standards 
and to apply them with an even hand. See 
Marjorie Webster Jr. College v. Middle 
States Ass’n of Colleges & Secondary 
Schools, Inc., 432 F.2d 6 fn 655-659 (D.C. 
Cir.1970), cert denied, 400 S. 965, 91 S .C t 
367, 27 L E d  2d  3S4 (1970); Rockland Insti­
tute v. A ss’n of Independent Colleges, 412 
F.Supp. 1015, 1018 (C.D.Calif. 1976); Par­
sons College v. Worth Central Ass'n of Col­
leges (5 Secondary Schools, 271 F.Supp. 65, 
73 (N D.I11.1967).'

Since 20 M.R.S.A. § 102.7 nas the poten­
tial of affecting the firs t am endm ent righ ts 
of these plaintiffs and the school approval 
s ta tu te  and regulations establish a s ta te  
licensing scheme, the vagueness doctrine 
demands narrowly draw n, definite and rea ­
sonable standards for the  guidance of the 
adm inistering officials.

Accordingly, defendants' motion for sum ­
m ary judgm ent m ust be denied.

2. Ultra Vires Regulations. .
[17] "W here a s ta tu te  specifically dele­

gates to an adm inistrative agency the pow­
er to make rules, courts recognize a pre­
sumption th a t such rules, when duly no­
ticed, are valid." United Stales v. Boyd, 
491 F2d 1163, 1167 (9th Cir.1973). See E.I. 
duPonl de Nemours £  Co. v. Collins, 432

[533]
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U.S. 46, 53-65, 97 S.Ct. 2229, 2233-2234, 53 
L.Ed .2d 100 (1977); Mourning- v. Family 
Publications Service, Int., 411 U.S. 356, 369,’ 
93 S.Ct- 1652, 1660, 36 L.EdJJd 318 (1973); 
Red Lion Broadcasting Co. v. F.C.C., 395 
U.S. 367, 379-81, 89 S.CL 1794, 1800-1801, 
23. L.Ed .2d 371 (1969); Ciampa v. Schweik- 
er, 511 F.Supp. 670, 677 (D.Mass.1981). The 
presum ption is rebuttab le  on “a showing 
th a t the challenged regulation is an unrea­
sonable exercise of the delegated power—
i.e . inconsistent w ith the s ta tu te ."  Id. See 
Commissioner v. Acker, 361 U.S. 87, 90-92, 
80 S.CL 144, 146-147, 4 L.Ed.2d 127 (1959); 
United States v. Calamaro, 354 U.S. 351, 
358-69, 77 S.CL 1138, ll4 3 , 1 L.Ed.2d 1394 
(1957). Courts "m ust reject adm inistrative 
constructions of [a] s ta tu te , w hether 
reached by adjudication or by rule-m aking, 
th a t are inconsistent with the  s ta tu to ry  
m andate or th a t fru stra te  . . .  [legislative]
policy " F.E.C. v. Democratic Sena tori-
al Campaign Committee, 454 U.S. 27, 32, 
102 S.CL 38, 42, 70 LEd.2d 23 (1981). See 
Mobnsco Corp. v. Silver, 447 U.S. 807, 825, 
100 S.CL 24S6, 2496, 65 L.Ed.2d 632 (19S0); 
United States v. LarionoII, 431 U.S. 864, 
873, 97 S.CL 2150, 2156, 63 L.Ed.2d 48
(1977); Elmst <£ E rn st v. HochIelder, 425 
U.S. 185, 96 S.CL 1375, 47 L.Ed.2d, 668 
(1976); Theriault v. Brennan, 488 F.Supp. 
286, 299 (D.Me.1980), afPd. 641 F 2 d  28 (1st 
Cir.1981).

21. Plaintiffs’ ultra vires challenges fall Into four 
categories, See Exhibits A & B. attached to 
Plaintiffs' Supplem ental M em orandum , filed 
March 24, J9S2.

(1) Plaintiffs challenge various regulations 
requiring the submission of a sta tem en t of edu­
cational philosophy, goals and objectives; a 
plan for accomplishing the same; a description 
of the methods and procedures to be utilized in 
m easuring attainm ent; and inform ation from 
which ll may be ascertainea th a t the course of 
study and pupil needs are consistent w ith the 
stated purpose of the school. See 05-071 CMR 
125. a t 1-2.

(2) Plaintiffs challenge, for lack of a sta tu to ­
ry basis, the regulation requiring a statem ent of 
the school's financial position, financial policies 
and other financial information. See 05-071 
CMR 125. at 2.

(3) PlalnUffs challenge, as ultra vires,, the 
regulation requiring lh a t a11 teachers hold a

(534)

[18] The challenged regulations govern­
ing school evaluation and approval, codified 
a t  05-071 CMR 125/11 w ere adopted pursu­
a n t to 20 M .R.SA. § 51 "to  assure th a t 
Maine school children [receive] protection 
against unsafe facilities, inadequate curric­
ulum and unprepared teachers." 05-071 
CMR 125, a t  9. The Board is empowered 
and directed to  "establish requirem ents for 
approvai and accreditation of elementary 
and secondary schools" and to "establish 
standards for certification of teachers and 
other professional personnel." 20 M.R.S.A 
§ 51(3XB) (as amended by 1981 Me.Laws c. 
464, § 2). The Board is required to fulfill 
its  adm inistrative responsibilities in accord­
ance with 20 M.RS.A. § 21, which man­
dates the promulgation of adm inistrative 
rules and regulations pursuant to the Maine 
A dm inistrative Procedures Act, 5 M.R.SA. 
§ 8051, et seq. The Commissioner is autho­
rized to "prescribe the studies to be taught 
. . .  in private schools approved for attend­
ance . . .  purposes . . .  and the course of 
s tv Jy  prescribed by the corrmissioner shall 
be followed in . . .  all private schools ap­
proved by the said Commissioner." 20 M.R
S.A. § 102.7. See also 20 M .R.SA. § 1236.

Most of the challenged adm inistrative 
regulations cannot be considered ultra vires. 
The unrebutted affidavit of the Commis­
sioner asserts th a t the D epartm ent requires 
this inform ation in order lo assess “whether 
the minimum curricula are being taugh t in 
the context of a course of study  reasonably

!
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valid leaching certificate and that all schools 
m aintain a pupiJ-'.eacher ratio of not more than 
30:1, noting tha t though the statu te requires 
th a t high schools employ only certified teach­
ers and have a studenU eacher ratio of not 
more than 30:1, see 20 M.R.S.A. § 1281(4), 
there is no such statutory requirem ent for ele­
m entary schools.

(4) Plaintiffs challenge th ; statu tory  basis for 
the regulation that private schools not operate 
with tom pulsory  school age children in attend­
ance without first obtaining w ritten approval 
from the Departm ent, see 05-071 CMR 125, at 
3; 05-07! CMR 117, a t 10, pointing out that 
the compulsory a .en d an ce  sta tu te  penalizes 
parents for enrolling children in schools not 
approved for attendance purposes but does not 
forbid the operation of unapproved private 
schools. • •
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adequate for educational purposes" and 
th a t "[t]he adequacy of the total education­
al program is determ ined by assessing 
w hether it is a planned and sequential pro­
gram and w hether it may reasonably be 
anticipated to accomplish the school's own 
stated educational goals." Second Supple­
mental A ffidavit of Commissioner Rey­
nolds, Jr., a t 9. The affidavit fu rth e r  states 
that the adequacy of a course of study 
cannot be evaluated in a vacuum  and th a t 
all of the requested inform ation is relevant 
for that purpose. Id. The adm inistrative 
power to require the inform ation flows 
from the duty to establish school approval 
standards, imposed upon the Commissioner 
by the Legislature. The prom ulgation of 
administrative regulations requiring  infor­
mation as to the educational philosophy, 
goals, and course of study of applicant 
schools represents a reasonable exercise of 
the power delegated to the Board by 20 
M.R.SA.. § 51.

The regulations requiring  th a t applicant 
schools state th e ir financial position and 
policies and their tuition refund policies en­
able the gathering  of inform ation “sought 
because of its relevance to  school-municipal 
relations, where a private school receives 
public tuition paym ents" and, in addition, 
“as a general indicator of the school's eco­
nomic stability." Second Supplem ental A f­
fidavit of Commissioner Raynolds, a t 13, 
These regulations are consistent with the 
legislative m andate and represen t a reason­
able exercise by the Board in furtherance of 
its administrative duty to  estabv,sh school 
approval standards.3

The Board is authorized by sta tu te , 20 
M.R.S.A. § 51.3(B), to  prom ulgate the same 
elementary-school approval standards as to 
teacher certification and pupil-teacher ratio 

are imposed upon secondary' schools by 
statute, see 20 M.R.S.A. > 1281. The fact 
that the approval standards fo r secondary

72- Plaintiffs* chi.’ -nge to these regulations, 
which appear not to be enforced against 
church-schools, see Initial Application Form, 
question 1(8); Renewal Application, question 
0(7); Exhibits 1 £i 2, attached to  Affidavit of 
Commissioner Raynolds. filed October 19, 
1981, may in any case not be ripe for adjudica­
tion. See A bbott Laboratories v. Gardner, 387

schools a re  prescribed by s ta tu te  does not 
preclude th e  Board from adopting like ad­
m inistrative requirem ents for the approval 
of elem entary schools. The certification re ­
quirem ent and th e  30:1 pupil-teacher ra tio  
are_consistent w ith and tend to effectuate  
the legislative goals of compulsory educa­
tion by assuring  th a t all Maine children 
receive adequate  instruction.

The defendants are entitled to sum m ary 
judgm ent on each of p lain tiffs’ ultra vires 
challenges, except th a t re la ting  to the reg u ­
latory prohibition against the operation of 
unapproved schools.

[19] The Commissioner asserts by a ffi­
davit th a t  the regulatory  requirem ent of 
school approval prior to the commencement 
of operations represents an "adm inistrative 
in terpreta tion  and im plem entation of the 
approval requirem ent sta ted  in 20 M.R.S.A. 
§ 911.3 and the truancy  prohibition of 20 
M.R.S.A. § 911," Second Supplem ental A f­
fidavit of Commissioner Raynolds, a t 3, and 
that it fu rth e rs  the compulsory education 
scheme by assuring th a t private school s tu ­
dents will obtain sufficient instruction from  
the ou tse t of th e ir attendance and th a t 
their education will not be in terrup ted  in 
the event th. t a departm ental review un­
dertaken afte i ’he commencement of school 
operations should necessitate denial of ap­
proval, id. The requirem ent th a t an appli­
cation fo r initial approval be filed nine 
months in advance of the opening of the 
school is said to be necessary to afford the 
D epartm ent and health and safety officials 
sufficient tim e to review school facilities 
and proposed programs, and to  discuss and 
correct perceived deficiencies prior to s tu ­
dent attendance. Id.

The prom ulgation of the regulations re ­
quiring p rior w ritten  approval may have 
exceeded the power delegated to the Board

U.S. 136, 146—49, 87 S.CL 1507, 1515, 16 
LEd.2d 681 (1967) [ri.eness docu-in' prevents 
judicial interference until adm inis.. alive deci­
sion form alized and its effects are felt in a 
concrete w ayj. See also K. Davis, A dm inistra­
tive Law  Treatise, § 21.00 (1982 Supp.) [con­
troversies are not ripe unless hajdship due to 
lack of decision is substantial).

[535]
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by the L egislature. These regulations pre- . 
scribe adm inistrative sanctions fo r the en­
forcem ent of the  compulsory education laws 
which d iffe r  m aterially from the  enforce­
m ent sanctions selected by the Legislature.

The M aine Legislature has m andated th a t 
a child who is absent from  school, w ithout 
excuse, fo r th e  equivalent of 10 full days or 
for one-half day on seven consecutive school 
days w ithin any 6-month period is “an ha­
bitual tru a n t- '' 20 M .RS.A. § 914. Any 
person who has control of an habitual 
tru an t and bears prim ary responsibility fo r 
the truancy  is guilty of "a  civil violation fo r 
which a fo rfe itu re  of no t more than  $200 
shall be adjudged." 20 M.R.S-A. § 911.8. 
“Any per-^n  who induces a child to  absent 
himself fr^m  school, o r harbors or conceals9
such child when he is absen t commits a civil 
violation fo r  which a fo rfeitu re  of not less 
than $600 shall be adjudged." Id.

Local school authorities are responsible 
for the im plem entation of the truancy  laws 
and are directed , under the guidance of the 
Commissioner, to "prom ulgate reasonable 
rules and regulations," 20 M.R.S.A. § 911.5, 
for local enforcem ent of the truancy  lavs. 
See 20 M.R.S.A. § 911.6-A. I f  unable to 
resolve an habitual truancy  the local school 
superin tendent must re fe r  the m a tte r to the 
local school com m ittee or board of directors, 
20 M .RS.A. § 911.6-A(A), which m ust hear 
the m atte r, a f te r  providing the paren ts or 
guardian a t  least seven days’ w ritten  notice 
of the hearing , its purpose, the necessity of 
their and th e ir  child’s presence, and their 
right to inspect their child’s records and the 
principal’s report. 20 M.R.S.A. § 911.6— 
A(C) <t (D). Inform ation presented to the 
committee or board "shall include, but not 
be limited to, the report presented by the 
principal to the superintendent of schools." 
20 M .RS.A. § 911.6-A(B). "A fte r con­
sidering the  facts presented and a fte r  dis- 
cussb.g the m atter w ith the child and his 
parents o r guardian," the  com m ittee or 
board

shall determ ine by a m ajority vote to:

A. In s tru c t the child to attend school as 
required by sta tu te  and inform the par- 

(536)

ents or the guardian of their legal respon­
sibilities to assure the child's attendance; 
or
B. Waive th e  compulsory school attend­
ance law provided the  child is a t least 14 
years old;

(1) The paren ts or guardian may ap­
peal this decision to  the commissioner, 
who shall appoint a fair hearing officer 
to hear the  appeal;
(2) The fa ir  hearing officer shall make 
a report to the commissioner on the 
testimony presented a t  the hearing and 
shall m ake a recommendation to the 
commissioner as to the disposition cf 
the appeal; and
(3) The commissioner shall review the 
report and recommendation of the fair 
hearing officer and shall affirm , modi­
fy or reverse the decision of the local 
school com m ittee or board of directors.

20 M.RS.A. § 911.7. Compulsory school 
age students not a ttend ing  approved 
schools are considered tru an ts  and their 
parents and others who induce truancy are 
subject to civil forfeitures.

The Commissioner s ta tes, by way of affi­
davit, th a t he has discouraged local officials 
from  undertaking truancy enforcem ent ac­
tions because parents may be sending their 
children to unapproved schools “ in the good 
faith  belief [ th a t tlieir children] . . .  are 
receiving the benefits and protections of 
the sta te’s compulsory education laws." 
Second Supplem entary A ffidavit of Cc > 
missioner Raynolds, a t  4. The Commissi' n- 
e r represents th a t truancy actions conduct­
ed on a broad scale would be “ unduly bur­
densome" and expensive for local school 
officials, the D epartm ent, and the courts, 
id  a t 5, and would neither prevent the 
operation of unapproved schools nor satisfy 
”[t]he D epartm ent's duty  to  review and ap­
prove schools, according to  a system atic ad­
m inistrative process and general stan­
dards." Id

These regulations n a y  have transformed 
the scheme selected by the Legislature for 
the enforcement of the compulsory educa­
tion Jaws, i.e., the truancy Jaws, into an 
unauthorized administrative system for the

1232
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nam e and address of th e  adm inistrative 
head of the proposed achool.

c. The applicant must subm it the  follow­
in g  additional inform ation to th e  D epart­
m e n t th ree  m onths prior to  the  projected 
opening  of Bchool:

i. a copy of any certificate of incorpo­
ra tion ;

ii. a s ta tem en t of financial position 
and  policies;

iii. a s ta tem en t of th e  tuition refund 
policy;

iv. a list of the  names, addresses and 
social security num bers of the certified 
teachers to  be employed; and

v. evidence th a t all adu lt employees 
a re  "tubercu lar free."

d. The applicant must request facility in­
spection by the S ta te  Fire M arshal's office 
and by the S anitary  Engineering Division 
of th e  S tate D epartm ent of H um an Serv­
ices a t  least th ree months prior to  opening. 
The sanitation inspection m ust extend to al) 
food preparation facilities and dem onstrate 
a clean and healthful environm ent. A li­
censed plumbing inspector may provide the 
requisite  approval of school facilities in re­
lation to the S ta te  Plum bing Code.

A fter notice of facility approval re-e.
g ard ing  sanitation and fire safety, the  ap­
p lican t m ust request inspection of its facili­
ties, curriculum  and sta ff by the D epart­
m en t and supply al) inform ation necessary 
to determ ine w hether it has m et D epart­
m en t standards, a f te r  which it is entitled to 
a p rom pt decision by the Commissioner. A 
6ch^ol may not operate until it obtains w rit- 
ten approval from  the D epartm ent.

f. Secondary school approval requ :res a 
show ing th a t the  school has “a grade J or 
sequential educational program  of a t  least 
two years length . . .  available to each stu ­
d en t" , and a sta tem ent of the graduation 
requirem ents, including Am erican history, 
four years of English and “other courses 
approved by the Commissioner."

W ithin 30 days of th e  receipt of no-E-
tice th a t the D epartm ent intends to w ith­
hold approval, the  school may "request a 
[538]

board of review.” The board of review, 
consisting of one perron appointed by the 
Commissioner, one by the school, and .a 
third chosen by the o ther two, makes a 
recommendation to the  Commissioner 
whose decision "shall be final."

2. Maintaining Approval.
The regulations in subsection B, section 1,

chapter 125 establish standards for main­
taining school approval, including require­
m ents th a t:

a. all teachers hold a valid Mair.e Teach
ing C ertificate a t  the appropriate level, ex 
cept teachers "of religion, theology, reli 
gious philosophy or similar courses in non 
public schools" and ordained ministers func 
tioning as headm aster or directors of sec 
tarian schools;

b. pupil-teacher ratios not exceed 30 to 1 
and th a t normal class size not exceed 30 
pupils;

all children in grades K-12 be immu­
nized against common childhood diseases, 
exemptions available on an individual basis 
by w ritten  parental request;

d. new sta ff  prove tha t they are tuber­
cular free;

the history, geography and naturale.
and industrial resources of Maine be taught 
in a t  least one gT ad e  afte r 6th grade;

f. buildings be safe, hygienic, approved 
by the D epartm ent of Public Safety and by 
the D epartm ent of Human Services, and 
provide a physical environm ent acceptable 
to the D epartm ent;

g. new school construction m eet the 
standards of the Division of School Facili­
ties in accordance with existing statutes 
and with Board procedures;

h. the school year consist of a t  least 180 
days, no more than 5 days to be devoted to 
in-service teacher education;

i. the total instructional tim e in a school
week (norm ally Monday through Friday) 
equal a t  least 25 hours od not less uian 3 
hours in any one day;

j, the school safely m aintain a daily reg­
ister of student attendance and other stu­
dent records, and record student accorrt-
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plishment a t  least qua-terly , forw arding 
such records upon studen t transfers; and

k. schools complete and subm it to the 
D epartm ent "repo rts  deemed necessary by 
the Commissioner.'’

The reg u lrtten s  fu r th e r  require th a t 
schools, once approved, m ust notify the De­
partm ent of “ any  substantive • changes in 
[their] program  of studies, facilities, certi­
fied teaching s ta ff , num ber of pupils, [or] 
ad m inistration.” P rivate schools m ust file 
a roster, containing the nam e and residence 
of each pupil in attendance, with the  public 
school superintendent of the  sci.>ol adminis­
tra tive  unit w ith in  which the pupil resides, 
and must provide notification upon the 
withdrawal of any pupil from the private 
school. P riv a te  schools are required to  
"provide assurance" th a t  the record of each 
pupil will be transferred  to  the appropriate 
public school superin tendent in the event 
tha t the p riva te  school is closed. Finally, 
private schools are required to provide the 
parents of th e ir  pupils "a  sta tem ent indicat­
ing t..e school entrance age requirem ents 
for entering public schools of Ahe S late of 
Maine."

Subsections C and D of chapte i25, sec­
tion 1, prescribe the tim e periods for which 
approval may be granted . Newly estab­
lished schools may not operate w ithout the 
prior w ritten approval of the Commission­
er.1 Annual approval is required for each 
of the first five years of operation. During 
the fifth  year of operation, unless the school 
otherwise requests, a "self-evaluation 
study" m ust be conducted by the school, 
addiessing its  present needs and long-term 
goals, "using the  instrum ent (sic) and proce­
dures designed by the  D e p a r tm e n t . . . ."  
Within th ree  months a fte r  the  completion 
of its study, the school m ust file with the 
D epartm ent a five-year plan regarding its 
facilities, curriculum  and s ta ff  develop­
m en t A school which has been continuous-

1. The inform ation required for initial approval 
is normally provided on an eight-page question- 
naire-application form issued by the D epart­
m en t See ExhJbil 1, a ttached to  the Affidavit 
of Commissioner Reynolds, filed October 19, 
1981.

ly approved by the Commissioner for five 
years and completes th e  "fu tu res planning 
process" receives a five-year approval cer­
tificate. A school which opts to omit the 
self-evaluation study and five-year plan 
m ust subm it an annual report to the De­
p a r tm e n t1 and its certificate of approval 
m ust be renewed annually.

Secondary schools which participate in an 
accreditation program  under the direction 
of the  New England Association of Schools 
and Colleges (NEASC) need not conduct 
self-evaluation studies, but "m ust file a re­
port indicating short- and long-range goals 
directing atten tion  to facilities, curriculum 
and sta ff  development." See 05-071 CMR 
125, a t 8. If  such a school obtains NEASC 
accreditation, it  will be granted approval by 
the Commissioner for a period commensu­
ra te  with its accreditation. See 05-071, 
CMR 127, a t 10.

N otw ithstanding any other section of 
law , the Commissioner may remove basic 
approval from  any school for cause. 
W henever a school fails to meet require­
m ents, the Commissioner shall give due 
notice and shall hold a hearing. If  the 
school fails to comply and does not take 
necessary remedial action, the Commis­
sioner may remove basic approval.

The Commissioner may waive any ap­
proval requirem ent, provided a w ritten  re­
quest is made by the school docum enting 
the  existence of ex tenuating  circum stances 
w arran ting  w aiver in the in terests of the  
s ta te  and of the pupils.

B. Course Requirements
In addition to the requirem ents of chap­

te r 125 of the Board regulations, schools 
seeking sta te  approval for purposes of the 
compulsory education laws m ust comply 
w ith the requirem ents of chapter 127, re la t­
ing to the "course of study." The instruc­
tional requirem ents fo r 'th e  basic approval 
of nonpublic schools, codified at section

2. The annual report Is a seven-page question­
naire, See  Exhibit 2. attached to  Affidavit of 
Comm issioner Reynolds, filefl October 19, 
1981.

[539]
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2(A), 06-071 CMR 127, direct th a t 
cchool:

1. teach in English (w ith certain excep­
tions);

'2. l? s tru c t all students (grades one 
th rough eight) in reading, gram m ar, spell­
ing, composition, and communications- 
sk ills ;»

3. provide fou r years of high school 
English, including instruction in gram m ar, 
spelling, composition, lite ra tu re , and com­
m unications skills;

4. provide m athem atics instruction in 
g rades one through eight, including instruc­
tion in m athem atical concepts, the  m etric 
system , com putation skills, m easurem ent 
skills, and problem-solving skills;4

5. provide a t  least one year of high 
school m athem atics;

6. provide a t  least one year of instruc­
tion in American history and civil govern­
m ent, for grades one through nine, includ­
ing the U.S. Constitution, the Declaration 
of Independence, voting and citizenship;

7. require students in grades seven 
th rough twelve to  take a t least one year of 
instruction in history, geography, and the 
n a tu ra l and industrial resources of Maine;

8. require science instruction in grades 
one through eigh t and a t  least one year Oi 
science instruction in high school;

9. provide physical education to all s tu ­
dents in grades one th rough twelve, in a 
program  "appropriately adapted to the 
physical facilities available to the school;” 
and

10. provide a t  least one-half hour of in­
struction weekly “ in correlation with appro­
p ria te  components of the school curricu­
lum ^) in the g rea t principles of hum anity as 
intended by 20 M.R.S.A. § 1221.”

E lem entary schools are required by chap­
te r  127 to provide a planned, sequential 
program  for the elem entary grades, includ­
ing the basic course requirem ents described

3. The addendum  to the rules governing the 
approval of private schools states that the Eng­
lish and m athem atics course requirem ents ap­
ply in grades one through six.

(MO)

above. Secondary schools m ust provide in­
structional program s for a t  least two grade 
levels, including the basic course of study 
described above, and prescribe additional 
requirem ents for graduation. Graduation 
requires a minimum of 16 units of instruc­
tion, based on the Carnegie unit or an 
equivalent measure. Graduation require­
m ents m ust "be published and made known 
to all students upon en try  into high school.” 
Schools m ust report to the Commissioner, in 
th e ir annual reports or by other timely 
means, all changes in their courses of study, 
including the ir graduation requirements.

Section 2(11) of chapter 127 directs that 
“[n)o nonpublic school shall operate for pur­
poses of the  compulsory education law with- 
out the prior review and approval of the 
Commissioner . . .  of its course of study.” 
A certificate of basic school approval signi­
fies th a t the school offers "equivalent in­
s truction” for purposes of 20 M.R.SA. 
§ 911(3). "Basic approval of a school's 
course of study may be removed by the 
Commissioner for cause,” including, "but 
not limited to, the failure to provide the 
minimum course of study required by law 
and regulation, and the failure . . .  to file 
. . .  a course of study, or [to provide] notice 
of changes in the course of study or related 
reports as required by the Commissioner."

W here it is believed th a t school offi­
cials h rve failed to provide the course of 
study requirem ents specified by this rule 
and app’icable sta tu tes, or school officials 
fail to provide inform ation sufficient to 
dem onstrate compliance with course of 
study requirem ents, the Commissioner 
shall give due notice of probable removal 
of basic approval and schedule a hearing 
on the m atter pursuant to the require­
m ents of the A dm inistrative Procedure 
Act. The hearing may also consider alle­
gations th a t the school has failed to com­
ply with (1) any other requirem ent of 
basic school approval, as defined by the

4 . See note 3 supra.
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State Board of Education in Chapter 125, 
or (2) specific s ta tu to ry  requirem ents.

05-071 CMR 127, a t  11.

C. Teacher Certification Requirements

The teacher certification requirem ents 
contemplate "a  bachelor’s degree w ith two 
years of liberal education, appropriate sub­
ject m atter concentration, professional 
knowledge and supervised teaching experi­
ence.” See 05-071 CMR 115, Introduction.

An elem entary school teacher m ust either 
have graduated  ‘‘from a four-year baccalau­
reate program  approved fo r  the. education 
of elem entary teachers, together w ith the 
formal recommendation of the preparing 
institution” or (1) a bachelor’s degree from 
an accredited institution; (2) a t least 50% of 
'ill undergraduate study in liberal education 
courses; and  (3) “ th irty  hours of approved 
general professional education courses,” a t 
least six of which m ust provide teaching 
experience.5 Teacher certification m ust be 
renewed every five years; “s ix . hours of 
approved study” is a prerequisite  to renew ­
al.

A secondary school teacher can obtain 
certification either by g raduating  from  a 
four-yetr baccalaureate program  approved 
for the education of secondary school teach­
ers and by obtaining the form al recommen­
dation of the  preparing institu tion, or by 
making a satisfactory showing th a t he or 
she has; (1) a bachelor's degree from  an 
accredited institution; (2) devoted a t  least 
onc-half of all undergraduate studies to 
courses in liberal education; and (3) an 
established teaching field * and a t least 18 
hours of approved general professional 
t 'aching courses. Secondary school teach­
ers m ust also complete six hours of ap­
proved study every five years to obtain 
renewal of th e ir certification.

Teachers who complete a graduate program 
in elem entary education and are recom mended 
hy their preparing Institution need not m eet the 
third requ irem en t

E' An “established teaching field” requires ei­
ther a 30-credit hour m ajor and an 16-credit

hour minor in any subject comm only taught in 
secondary schools, or al least 50 c rtd it hours in 
one area of specialization, such as social stu­
dies. science, physical science and m athem at­
ics.

[Ml]
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FROM: Jan

DATE: 5/14/83

RE: HB 357 - dregulation of religious schools

AFter reviewing the HESS committee information and the committee 
substitute for HB 357, I have some concerns about this bill.

Section 1 - This exempts "general supervision" over pre-elementary 
religious schools and "general supervision...over the 
educational component" of religious nursuries.

The regulations >re-elementary schools govern:
1) cert-5 _e of approval ;
2) insure, .ce
3) physical examinations for children
4) physical examainations for staff and volunteers
5) regulations for children with specie.1 needs
6) disaster plans
7). facility inspections for health and safety
8) curriculum
9) nondiscrimination
10) programs
11) transportation

While the state may not regulate the curriculum of a school 
it should be allowed ro regulate health, safety and nondiscrim­
ination in the schools.

The bill later says that religious schools can be regulated 
for health and safety reasons, the first section seems to 
take pre-elementary schools and nursuries out of the education 
laws all to gether.

I am told that these schools try to qualify as educational 
schools rather than as day care centers to avoid the strict 
regulations of DHSS. Under this bill, they can qualify as 
schools, rather than as daycare, then there are no regulations, 
for even safety, health or nondiscrimination reasons.

One of the dangers of the private schools is that they are 
formed in order to avoid integration.

/AMENDMENT: qualify the exemption in sec. 1 so that the
schools can be regulated for safety, Jiealth, and nondiscriminator
reasons. Se.c. 6.U.L -  ti'j  •

QUESTIONS: WHat are the regulations in HSS for these schools
What are the proposed regulations that the religious 
schools so adamantly oppose?



NOTE: Only three states exempt preschools all state certification
and inspection except for health and safety coes: ARkansas,
Illinois, Virginia ( in Ark. the statute is being challenged 
on egual protection grounds (discriminates against private 
schools or treats preschool children differently)

Scetion 2 - This eliminates the requirement of meeting standards 
for education. The statute originally allows a religious 
school to qulaify by requiring teachers to be certified 
or testing students on subjects set by the dept.

The bill exempts the religious schools from all of these 
requirements although it allows them to test their own 
students by means of a standardized test whose results 
must be made available to the dept.

It seems that the religious schools ought to have certified 
teachers or be required to conform to certain standards on 
national tests chosen by the dept. Recently, the U.S.
Supreme Court refused to hear a challenge to NEbraska laws 
that would required teacher certification on the basis there 
were no constitutional or federal issues.

Note: I beleieve most states require the teachers to be
certified ( this needs to be checked). ONly trhee states 
require standardized testing. North Carolina is the pattern 
for the bill.

AMENDMENT: REquire certified teachers or require standardized
testing ( possibly the dept, and the schools could work out 
which tests)

Section 6 - see above

CONSTITUTIONALITY: Keith Levy from legislative affairs thinks
the bill is unconstitutional because it discriminates against 
other private schools. This is being litigated in Arkansas.

vST̂ yê ljcuLe of—'DOE suggested -that an 'amendment bemadded-to'~require_.
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CSHB 357 ( R u l e s )

T h is  memorandum i s  w r i t t e n  i n  r e s p o n s e  t o  o u r  r e c e n t  
t e l e p h o n e  c o n v e r s a t i o n  i n  w h ic h  you a s k e d  w h e t h e r  l a n g u a g e  i n  
CSHB 357 ( R u l e s )  w h i c h  w ou ld  exempt c e r t a i n  p r e - e l e m e n t a r y
s c h o o l s  f rom s u p e r v i s i o n  by  y o u r  a g e n c y  r a i s e s  a q u e s t i o n  o f  
e q u a l  p r o t e c t i o n  u n d e r  t h e  law .

A s u b s t a n t i a l  q u e s t i o n  e x i s t s  a s  t o  w h e t h e r  t h i s  and  
o t h e r  p r o v i s i o n s  o f  CSHB 357 ( R u l e s )  v i o l a t e  t h e  e q u a l  p r o t e c t i o n  
c l a u s e s  o f  t h e  s t a t e  a n d  f e d e r a l  c o n s t i t u t i o n s .

S e c t i o n  1 o f  CSHB 357 ( R u l e s )  w ou ld  e x c l u d e  p r e -
e l e m e n t a r y  s c h o o l s  and  n u r s e r i e s  o p e r a t e d  by " a  c h u r c h  o r  o t h e r  
n c n p r o f i t  r e l i g i o u s  o r g a n i z a t i o n  t h a t  i s  exem pt  f ro m  f e d e r a l  t a x ­
a t i o n  and does  n o t  r e c e i v e  d i r e c t  s t a t e  o r  f e d e r a l  f u n d i n g "  f rom
s u p e r v i s i o n  by y o u r  a g e n c y  u n d e r  AS 1 4 . 0 7 . 0 2 0 ( 8 ) .  O t h e r  s e c t i o n s  
o f  t h e  b i l l  w ou ld  amend AS 1 4 . 3 0 .0 1 0  w h ic h  g o v e r n s  c o m p u l s o r y  
a t t e n d a n c e  and  w ou ld  e x c l u d e  o t h e r  e d u c a t i o n a l  p r o g r a m s  o p e r a t e d  
by  t h e s e  o r g a n i z a t i o n s  f ro m  r e g u l a t i o n  by  t h e  s t a t e .  I n  e f f e c t ,  
t h i s  b i l l  w ou ld  e s t a b l i s h  two c a t e g o r i e s  o f  p r i v a t e  s c h o o l s ,  
c h u rc h  r e l a t e d  and n o t  c h u r c h  r e l a t e d ,  and  w o u ld  p r o v i d e  f o r  d i s ­
p a r a t e  t r e a t m e n t  o f  e a c h .

To t h e  e x t e n t  CSHB 357 ( R u l e s )  i s  i n t e n d e d  t o  a s s u r e  
t h a t  y o u r  a g en c y  d o e s  n o t  i n f r i n g e  f i r s t  amendment p r o t e c t i o n s ,  
i t  i s  unn e c e s s a r y .  1 /  Your a g en cy  h a s  no power t o  v i o l a t e  t h e

1 /  The f i r s t  amendment t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  
p r o v i d e s ,  i n  p a r t ,  t h a t  C o n g r e s s  s h a l l  make no law  " r e s p e c t i n g  an 
e s t a b l i s h m e n t  o f  r e l i g i o n ,  o r  p r o h i b i t i n g  t h e  f r e e  e x e r c i s e  
t h e r e o f " .  S i m i l a r  l a n g u a g e  is- c o n t a i n e d  i n  A r t i c l e  1 ,  s e c .  4 ,  o f  
t h e  A la s k a  C o n s t i t u t i o n .

02-001A (Rev. 10/79)
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c o n s t i t u t i o n a l  r i g h t s .  To t h e  e x t e n t  CSHB 357 ( R u l e s )  would  go 
b e y o n d  f i r s t  amendment p r o t e c t i o n s ,  i t  r a i s e s  a  s e r i o u s  q u e s t i o n  
o f  e q u a l  p r o t e c t i o n  u n d e r  t h e  s t a t e  and  f e d e r a l  c o n s t i t u t i o n s .

E q u a l  p r o t e c t i o n  a n a l y s i s  u n d e r  e i t h e r  t h e  s t a t e  o r  
f e d e r a l  c o n s t i t u t i o n s  r e q u i r e s  an e v a l u a t i o n  o f  t h e  p u r p o s e  o f  
t h e  l e g i s l a t i o n  a t  i s s u e .  CSHB 357 ( R u l e s )  d o e s  n o t  c o n t a i n  a 
s t a t e m e n t  o f  p u r p o s e  and  n o n e ,  o t h e r  t h a n  t h a t  o f  accomm odat ing  
f i r s t  amendment r i g h t s ,  i s  r e a d i l y  a p p a r e n t .  I f  a s  a f a c t u a l  
m a t t e r  s u f f i c i e n t  r e a s o n s  c a n n o t  be  a r t i c u l a t e d  t o  s u p p o r t  a 
d i s t i n c t i o n  b e tw e e n  t h e s e  c a t e g o r i e s  o f  p r i v a t e  s c h o o l s ,  t h e n  a 
c o u r t  w ou ld  p r o b a b l y  f i n d  t h i s  l e g i s l a t i o n  t o  deny e q u a l  p r o ­
t e c t i o n .  2 /

I n  an  o p i n i o n  d a t e d  J a n u a r y  2 4 ,  1983 ,  t h e  A t t o r n e y  Gen­
e r a l  f o r  t h e  S t a t e  o f  A r k a n s a s  a d d r e s s e d  t h e  c o n s t i t u t i o n a l i t y  o f  
a  s i m i l a r  b i l l  u n d e r  c o n s i d e r a t i o n  i n  t h a t  s t a t e .  T h a t  o p i n i o n ,  
a  c o p y  o f  w h ic h  i s  a t t a c h e d ,  c o n c l u d e s  t h a t  t h e  b i l l  u n l a w f u l l y  
d i s c r i m i n a t e s  a g a i n s t  c h i l d r e n  i n  r e l i g i o u s  c h i l d  c a r e  f a c i l i t i e s  
a n d  t h e  ow ners  and  o p e r a t o r s  o f  n o n - r e l i g i o u s  f a c i l i t i e s .  In  
a d d i t i o n ,  i t  c o n c l u d e s  t h a t  t h e  b i l l  may i m p e r m i s s a b l y  b e n e f i t  
r e l i g i o u s  o r g a n i z a t i o n s  i n  v i o l a t i o n  o f  t h e  F i r s t  Amendment. 
U n l e s s  c i r c u m s t a n c e s  i n  t h i s  s t a t e  r e q u i r e  a d i f f e r e n t  r e s u l t ,  we 
w o u ld  p r o b a b l y  r e a c h  a s i m i l a r  c o n c l u s i o n  i f  a s k e d  t o  u n d e r t a k e  a 
m ore  c o m p r e h e n s iv e  a n a l y s i s  o f  t h i s  l e g i s l a t i o n .

2 /  G e n e r a l l y  s p e a k i n g ,  t h e  F o u r t e e n t h  Amendment t o  t h e  U n i t e d  
S t a t e s  C o n s t i t u t i o n  r e q u i r e s  t h a t  d i s p a r a t e  t r e a t m e n t  be 
s u p p o r t e d  by a r a t i o n a l  b a s i c  u n l e s s  a s u s p e c t  c l a s s i f i c a t i o n  
( r a c e ,  c r e e d ,  e t c . )  o r  a f u n d a m e n t a l  r i g h t  i s  i n v o l v e d ,  i n  which  
c a s e  i t  m us t  b e  s u p p o r t e d  by  a c o m p e l l i n g  s t a t e  i n t e r e s t .  In  
S t a t e  v .  E r i c k s o n ,  574 P . 2d 1 ( A l a s k a  1 9 7 8 ) ,  t h e  A l a s k a  Supreme 
C o u r t  e s t a b l i s h e d  a s i n g l e  s t a n d a r d  f o r  e q u a l  p r o t e c t i o n  a n a l y s i s  
u n d e r  t h e  A l a s k a  C o n s t i t u t i o n .  T h i s  s t a n d a r d ,  w h ic h  i s  more 
d e m a n d in g  t h a n  t h e  f e d e r a l  r a t i o n a l  b a s i s  t e s t ,  r e q u i r e s  an 
e v a l u a t i o n  o f  t h e  p u r p o s e  o f  t h e  s t a t u t e  a n d ,  i f  t h e  p u r p o s e  i s  
l e g i t i m a t e ,  a d e t e r m i n a t i o n  w h e t h e r  i t  i s  s u b s t a n t i a l l y  f u r t h e r e d  
b y  t h e  means c h o s e n .  F: t a l l y ,  t h e  means m us t  be  b a l a n c e d  a g a i n s t  
t h e  n a t u r e  o f  any  c o n s t i t u t i o n a l  r i g h t  w h ic h  may be  i n f r i n g e d .
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I f  you  h a v e  a d d i t i o n a l  q u e s t i o n s ,  o r  d e s i r e  f u r t h e r  
r e s e a r c h  i n  t h i s  a r e a ,  p l e a s e  do n o t  h e s i t a t e  t o  c o n t a c t  t h i s  
o f f i c e .

THR: j  a



STEVE CLARK <5 0 l >
ATTORNEY GENERAL

January 24, 1903

OPINION NO. 83-15

The Honorable Joseph K . Mahony .The Honorable Robert L . McGinnis State Representatives 
1983 General Assembly 
State Capitol '-4

. Little Itock, AR 72201
RE: House B ill 54

Gentlemen:
I am writing in response to your request fo r an opinion regarding 

the constitutionality of House Bill 54. An examination o f the bill 
reveals an obvious concern that House Bill 54 is lega lly invalid as a 
violation of the equal pr:*=ction provisions of the Fourteenth Amendment 
to the United States Ccr.^ .tution and Article 2, Section 3 of the 
Arkansas Constitution.

The Fourteenth Amendment states, in pertinent p a r t , as follows:
i

No state shall make or enforce' any law which sha ll abridge the 
privileges o r immunities o f citizens of the United States; no r shall 
any state deprive any person of life., libe rty , o r  p roperty  without 
due process o f law; nor deny to any person within its j urisdiction 
the equal protection o f Thc laws'. ‘ [Emphasis supplied]
These constitutional provisions have consistently been interpreted 

to strike down statutes which discriminate between d if fe ren t groups of 
citizens or businesses which arc regulated by the same legislation.

That is to say , when the law attcmpls to regu late a business, 
industry o r practice, it must do so on an equal basis to all the members 
of the regulated class unless there if; a significant d if fe rence .in  the 
way the exempted class operates its business, industry  or practice 
and the exemption is reasonably related to the purpose, o f the original 
legislation. Jacks v . State, 219 A rk . 3(J2, 242 S.W .2d 704; V.Vmetro 
Se rv ices, Inc. v . Gacldy, ‘ 272 A rk . 452, GIG S.W .2d 4G6, Rayco 
Construction C o ., Tne. v . Vorsanqer, 397 F .Supp . 1105; M inot Ccn 
Douglas, 552 T.SuppT“ 505'." See also Mil not v . A rkansas State board 
oFTleaTLh, 388 F .Supp . 901 and Dicks y. NafTT Mayor, 255” Ark7 3577
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In the Rnyco case the Court suited:
A state may validly differentiate between people o r corporations 
on the basis of classifications providing that the state, has legitimate 
and significant (in some contexts a "compelling") interest in the 
differentiation and provided that the classification is based on soine r easonable ana it.V.ion;i]“cr"!tar 1 r.n.' o r criteria ; Howeve r , absent'an appropriate''state ih leresC'or ~absehl ra t ionaf aiicl rol.-vant 
standards o f  classification, s'ur e - mi oos ed ~bi t te re n 11 a tion amour.. 
to unconstitutional discrimination. [Emphasis supplied]* "
The exemption which IT.B. 54 creates is the type o f "classification” 

which these cases address.
There fore unless the exemption can be justified because of 

d ifferences in the operation of religious child care facilities as opposed 
to non-religious facilities this bill appears to discriminate, unlawfully, 
against not one but two classes of citizens; the children the Child 
Care Facility Review Board Act was intended to protect and the owners 
and operators o f n o n - r : ! ’ ;:ous facilities.

Since there is no language in the t '1 indicating Lhat children in 
these religious facilities are fc.d, supervised , etc. any d iffe ren tly  from 
children in secular facilities and since there is no language in the bill 
indicating that children in the religious facilities are any less like ly  to 
be neglected, abused or le ft in hazardous circumstances Lhan children 
in secular facilities there is no justification fo r  denying to the children 
in these centers*the protection of the state and forcing the owners of 
secu lar facilities to compete with unlicensed facilities who arc operating 
the identical kind of business.

I t  is important to remember in this regard that the intent o f the 
orig inal act, as stated at A rk . Stat. Ann. 583-904( b ) ,  is the protection 
o f children:

(B )  In establishing requirements and standards fo r the granting, 
revok ing , re fusing , and suspending of a license fo r n Child Carc 
Facility the Welfare Department. [Child Care Facility Review Board] 
shall adopt such ru les and regulations as will: promote they health, 
safety and welfare of children attending a Child Care Facility ; 
promote safe, comfortable, and healthy physical facilities fo r the 
children who attend the Child Carc Facility ; insure adequate 
supervision or the children who attend the Child Ca>'e Facility, 
insure adequate supervision of tin* children by capable, qualified 
and healthy individuals; insure appropriate educational programs 

.and activities within each Child Care Facility ; and insure adequate 
and healthy food service, where, food service is offered by th* 
ch ild  Care Facility.
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With this in mind H .B . 54 demonstrates no rational, much less 
compelling state in terest, in exempting facilities from licensure simply 
because they happen to receive no state or federal money and are 
associated with a religious organization.

The source  of th e  faci l i t ies '  funds and i ts  associat ion with a 
rel ig ious  association simply does not appea r  to be connec ted  in a ny  
way with w h e th e r  o r  not. th e se  children d e se rv e  the same p ro tec t ion  
from abuse ,  n eg lec t  o r  h a z a rd o u s  circumstances as ch i ld ren  in se cu la r  
c e n t e r s .

Likewise the source o f the facilities' money and association with a 
religious organization does not appeal* lo ju stify  compelling a secular 
facility to spend the money and resources necessary to comply with 
the original act when the. religious facilities operate the identical type 
o f business enterprise .

Since there is no language in the original act which appears to 
authorize the Child Care Board to interfere with Ihe religious beliefs 
o f any church, this exemption seems irre levant to any need t:o protect 
the F irst Amendment r ir '- :z  o f religious groups.

However, if a religion's beliefs are •.anifcst.ed in practices which 
may threaten the safety and well being of children, Ihei^ the state 
through its police power and the doctrine of parens patriae can and 
should lawfully discover and prevent such danocrs. See Cnde v .
State , 237 A rk . 927, 377 S.W.2cl 816.

In the Cude case the Arkansas Supreme Court overru led  parents' 
religious objections to having children vaccinated, saying that the 
state's police power superceded the dangerous beliefs o f  parents which 
threaten the well being o f the children. The Court quoting the United 
States Supremo Court in Prince v . Massachusetts, 321 U .S .  158, said:

The r igh t to practice religion freely does no^ include libe rty  to 
expose the community o r the child to communicable diseases or 
the latter to ill health o r  death.
. . . Parents may be free to become martyrs themselves.
But it does not fo llow they are free, in identical circumstances to 
make martyrs of their children before they have reached the age 
o f fu ll and legal discretion when they can make Lhat. choice fo r 
themselves.
Again however, it is important to note lhat the intent o f the 

original legislation has nothing whatsoever to do will? parents' religions 
rights o r the rights o f a religious association hut. simply with the
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protection of all children, religious or not, in facilities which are 
religious or. secular.

Therefore any argument that this exemption is necessary to 
protect the F irs t Amendment rights of the prospactively exempt facili­
ties is without support from any language in H .B .5 4 .

In tact the bill itself appears that it may violate the doctrine o f 
church/state separation by awarding an unjustifiable benefit to religious 
organizations not enjoyed by private facilities wliich operate identical 
enterprises.

Without a justifiable secular legislative purpose which neither 
advances o r  inhibits religion, the bill is, in fact also suspect from the 
point o f view of the F irst Amendment, Roeiner v .  Maryland, 428 U .S .
736, 96 S .C t . 2337, 49 L .E d .2d 179

Again, it is d ifficu lt to r/'C, from the bill itse lf , a secular and 
neutra l legislative purpose fo r exemption of only the religious facilities. 
Rather it appears tha t this legislation is clearly intended to fu r th e r 
the alleged religious in : : rests of certain denominations since there, is 
no rational justification fo r  the exemption hi view of the legislative 
purpose quoted above.

The courts , in reviewing a challenge to this b il l , can look behind 
the legislation into the history of the b ill, something that has been 
done recently in McLean y_̂  Roard of Echumtion,523 F .Supp . 1255 
(E .D . A rk. 1982), ancFKpperso"n ”v . 'ArYahsas, 363 U .S . 97, 89 S .C t .
260, 21 L .Ed . 2d 228 (191,8)7

Since the burden is on those defending a discrimination to make 
out a claim fo r  justification (Wengler v . Druggist Mutual Insurance 
C o . , 446 U .S . 142, 100 S .C t . 7540', 61 L .7 :7 1 7 2 0 )7 ) 1 can "ad vise, you 
UTal this bill presents no such justification and the state could therefore 
not ca rry  that burden in a court action.

It is important to remember that :
1. Many children in the so-called religious center;; arc. not members, 
nor arc (.heir parents, of the religious facility seeking exemption.
So again the particular belie ls of the religious association are 
irre levant to protecting the children at the facility . Circle H and 
Tailh Christian homes recruit children from all ove r Arkansas 
regardless o f the children's religion a.L the Lime ol their arriving 
at these facilities. The Alamo foundation solicits new born babies 
from all over the nation totally disregarding nny beliefs of the child. * . '
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There is simply no rational justification for denying these children 
protection of state lav; because the institution they end up in, 
through no choice of their own, has a religious objection to 
licensure.
2. This exemption would not have protected Circle H Ranch 
because records at social services reflect it received well over 
$100,000 in state and federal aid.
3 . Many o f these children come from broken homes, and have 
learning disabilities which require expert counseling and often 
special education which, as Judge Barr ie r found in the Circ le II

. case, arc not available at. some of these facilities. These are 
children who need society’s protection and assistance.
4. Health department inspections arc inadequate to insure the 
safety of children because they do not have specific day care 
rules and regulations to address vital areas of the operation of a 
child care center such as playground safety, etc. The same is 
true with the Fire Marshal. Such problems were observed at the 
Alamo Foundation where an unfcnced swimming pool and unfenced 
fishing pond were ’ " s  than 100 feet from a playground serving 
70 children.
5 . Cu rren t criminal laws against child abuse are not adequate to 
protect children in these centers because: (1) These laws cannot 
operate without a report o f abuse by a witness. At some facilities 
absolute loya lty is the ru le ancl therefore it is un like ly that 
employees will file such a complaint; (2 ) Employees at other 
centers are *not likely to report abuse because it. may cost them 
their job ; (3 )  Criminal statutes don't authorize closing the facility 
where abuse o r neglect is practiced. They only a ’ ,ow prosecution 
of individuals. And if the only witnesses are child “ "H who are 
too young lo testify , there is no case to take to a p rc 'ecu to r 
although the abuse, unreporled , is nonetheless occuring.
In conclusion, 1 louse Bill 64 is constitutionally suspect, as being 

without rational justification arid thus discriminates both against a 
large class of children, and Ihe owners and oporabvs o f secu lar facilities.

I am informed of the likely prospect of an immediate court challenge 
if the bill is enacted. ' In Lhat eventuality, it is my judgment that the 
bill would be struck down ns a violation of Ihe. constitutional provisions 
] have mentioned.
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I f  1 _this or other 
this office.

may bo ot assistance in providing afUUUonal £ 'Lher proposed legislation, please do no. hesitate to contact

STrA^X | C i .  ARK.  Attorney General

SC:mgv
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Anchorage Community College \ I •' • ' Un cf Alaska System

September 23, 1983

Ernestine Griffin, Resident 
State Eoard of Education 
Box 308
S i t k a ,  AK 99835

Dear Ms. Griffin,
I am writing you in regard to the proposed preschool regulations which 

are soon to come before your board for action. I speak as one with a doc­
torate in Early Childhood Education. I teach at Anchorage Community College 
in Early Childhood. I am also president of the Anchorage Association for 
the Education of Young Children.

The proposed regulations need to be approved. They represent minimum 
standards for providing experiences which promote development in young 
children. You may nave received much correspondance against the proposed 
staff:chi1d ratio [50.115) and space requirements (60.119). Recent research 
supports the proposed changes.

The Children's Environment Project (Moore, Lane, Hill, Cohen, & McGinty, 
1979) reviewed the literature on the relationship of space to quality experi­
ences for preschool age children. The Project also conducted research of its 
own cn the subject. It was found that in dense settings (30 square feet 
or less per child) "here was a higher incidence of aggressive behavior and/or 
Tow degree of chil: involvement.

'urthermors, .-.as determined that sface of 40 to 45 square feet per 
child "provides a r^cn more flexible program, options, active and quiet 
pursuits happening simultaneorsly without disturbing each other, etc."
(Moore at al., 1973).

The Children's Environment Project recommends a minimum of 42 square 
feet of usable f1oor space per child. The proposed space requirement of 35 
square feet per chi'cl is less than what research indicates is necessary for 
providing quality experiences for children.

Staff ratio in young children’s programs, and a related issue, group 
size, were studied extensively recently by Ruopp, Travers, Glantz, & Coelen 
(1979). The size of the group of children was found to have a direct rela­
tionship to the beravior of r.he children in that group. This is an issue 
in the proposed reflations since the ratio of staff vo children effects 
the size of a group of children within that setting: the fewer the staff,
the larger the group.



Ruopp et al. (1979) found that, as group size increased, children's re-
flection/invol vempn:. and cooperation decreased while noninvolvement and aim­
less wandering increased. Furthermore, children's gain scores on two mea­
sures, the Pr'school Inventory and the Peabody Picture Vocabulary Test, 
decreased as group size increased.

Ruopp et al. (1979) recommend a staff: child ratio of 1:5 for 3 year 
olds and a 1:8 (1:7.5) for 4 and 5 year olds. Thus, the proposed ratio of
1:10 is to be considered minimal for promoting quality experiences for
young children.

At the very least, I urge you to support these regulations; better yet, 
I urge you to raise the standards in them to the levels recommended in the 
research I have cited.

I thank you in advance for approving these regulations.

CC: Governor Sheffield
Josephson 
Fritz 
Tischer 
Goctstein 
Ki to

Most, sincerely,

Dr. Mary Jo Hotchkiss, Ed. D.



SCS CSHB 357 (Rules)

Section 1 - DOE will have general supervisory powers, excluding licens­
ing over public and private pre-elementary schools, but not over the 
educational component of pre-elementary schools operated by a church or 
other non-profit religious organization. Authorizes DOE to require 
physical exams and immunizations. The fire marshall has independent 
authority over fire safety matters and the Department of Environmental 
Conservation has independent authority over sanitation.

Section 2 - Attendance at a public school is not required if 1) a child 
attends a private school which conplies with regulations set by the 
Department of Education, I) attendance is at a program operated by a 
church or other non profit religious organization exempt from federal 
taxation and does not receive direct state or federal funding.
Nothing in this chapter authorizes DOE to license any private school.

Section 3 - A religious school which elects to comply with this chapter 
is exempt from other state laws relating to education except for laws 
relating to physical health, fire safety, sanitation, immunizations, and 
physical examinations.

Section 4 - Teachers shall file regular monthly attendance reports to 
the Commissioner of Education unless Section 5 applies.

Section 5 - Parents of a child enrolled in a religious school shall file 
a notice of enrollment with the Department of Education. The religious 
school shall notify the Department immediately if the child is no longer 
enrolled. A religious school that complies with this chapter shall 
maintain monthly attendance records, maintain a regular schedule, and 
make an annual report to the Commissioner.

Section 6 - A religious school that cornpli.es with this chapter shall 
administer a nationally standardized test selected by the chief adminis­
trative officer of the religious school from a list supplied by the 
Department of Education, to all students in qrad_ one, three, six, and 
nine at least once a year. These tests shall measure achievement in 
grammar, reading, spelling, and mathematics. Religious schools shall 
maintain records of these examinations. A religious school that com­
plies with this chapter shall maintain records of immunizations, phys­
ical exams, testing, and courses.
Definition of eligious school.

Section 7 - Religious schools shall administer their own program at the 
elementary, secondary, and adult levels.

Section 3 - Repeals the statue which authorizes the state to grant 
diplomas to 8th grade graduates.
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Fundamentalist Schools Vs. the Regulators
By N u a  Drvuo

For terdamematiss C brlsau  educators. 
"B it Brother" Las already arrived- Hr his 
taken the Ions of Intrusive regula- . 
irons yovenuny U« curricula of their 
schools and lot qualifications of .their 
leathers. Ht h u  revoked toelr tos-ciempt 
stonn  woea tone rellylous practices coo 
Dieted vilO federal policies. H t On forcrd 
toem to pay tiaeroploymeni la irs  ajthouyh 
h t exempts "established" churches iron  
such payments. And Of On limited their 
ibuity lo dismiss teachers too violated the 
codes of moral and rellyioiu ccoduct esnb- 
lisbed by their schools.

The couflla Is recrlvtng tocreastny &»- 
Qorul uicouon. Frant-paye arveraye n s  
yrven to Iht Bob Jones University lawsuit 
and Nebraska's Jilting of fundamesrtailst 
mlf.lntr EvcTen SUlven tor his continued - 
operation of the noallcensed Filth Baptist 
church school Soch attention Is likely to 
continue.

Between t a n  u d \  10.CDO of t h a t  
schools hive been established since tht 
nud-19CC8 with i  current enrollment of 
more thin ooe million. Since m u y  funda- 
menuJlsts refuse to ihide by t i n  they tvr- 
llrife ire  lncwmstrnt with their m inrtilr 
to serve God. wbqn prve-cmeni-retuses lo 
accommodate the fundin.entillsu i  show­
down Is set whereby yovitumenl will ei­
ther hive to bach down or lend miny fun- 
dimenullst ministers ind .u m rti to J i l l

(Nebraska county pr.«*.eutor Dile 
Stems hid esUmurd Urn u  m u y  >l 12 
other Nebraska ministers rniy fiee JU1 tor 
opentlny unbetatsed schools. Slmllirty. 
Milne Association of Chnstuo Schools dl- 
rectoc Ralph Tirnefl contends th il the 
muusten who run Its member schools u e . 
wtlltnr to ro to J ill U stile procedures 
aren't nullllSed.1. ■ ■ .

Stm nJrhold an R ell{ l« n  L 'U trty

The fu jdim rntillsa silegt th il stile  
lhd frderel bureaucracies bive to unjusti­
fied uruytehold an their rehfloui liberty... 
Goveramenr ayrncies, bowrver, ccmesd 
tou  the Iiws ud 'reyu lum ns i re  r— to- 
siry to ensure nontuscrtmlniuon ai 1 ade- 
quaie educiUcsL The yuvrTument'i odd- 
tion ll supported by dvtl rlybu puu,w 
(NAACP. Amencih Civil Liberties Unlcetl 
ind miUtstrrun p rim e  ind public sc'-Ml 
bodies (NlUOfilJ Association of Uv>pen- 
denl Schools, d tbo tlc  Ccnierenre, Ns-. 
tHvul Educator. Association, . 'ItUotutJ 
Stoool Public Relulotu Assoc'U) n l. This 
Jumble of dlverrrsl toleresu rashes for ex­
tremely compUcucd ind ccntroverstol ne- 
toQiUosi leyUlatiac ind UtlriUon be­
tween the fundiroentiltssj ind ptvtrn- 
ment

The a rtro v en y  cmlers on efforts by 
m ie ay-enaes to license p rim e  whoeli 
ind «o prescribe courses ind leiciirr quid- 
D eaton The furvtoroeniallsu believe thil

edoafXto Is Inherently’ rellylocs ind conse­
quently refuse to comply with broad-based 
regulations which would m ite  the sine 
"lord over ibelr schools.' Additionally, 
they new mioy of the regutonaas is  uffl- 
theacxl lo quality education. ' ■

The fundimeDiallsi.objecoccs shouldn't 
he discounted is  the misguided p irsnou ot 
religions hooks. Fundamentilms hive an 
Important poml. thu  the stair h u  {tne too. 
t i r  tn trylnf to control (he Ufe style of ihe

Ihe trends they deptfore in the changing 
American socul order, such is  uncercunty 
concerning sourtes of authority.. dkisofp- 
oon of srandards, wxninr of the Judeo- 
Christian rajue system. MCsemny of ry> 
tem ind constraint, scientism ind govern- 
merrt sodil enttneenn{." Many of th ee  
cnacsras of public schoois scnlan{fy re­
semble t  number of sradies by the O Hcje 
Entrance Exur.lnitloo Board and th: 
Am enon Colleje Tesanr Protram  to ex-

. O t in  is supposed to be a pluralistic society and it ought 
to acknowledge that people have radically different values 
and beliefs. « -

funlly. Perfcips cartful Ustenmr to the 
protests could cure some of the Ills ol pub­
lic education. . -

T he, fundamesrtiUtu are dissatisfied 
with public schools for a number of very 
sensible reasons. The man Hfnfficsni a  
the perceived breakdown of the nuej j- 
family, This Is evidenced, fundamentalists 
say, by Increased willingness of parents to 
have the stale like over trrm ituu  of IbeW 
children. Thli. they add. U unacceptable 
since parents -shape the future throuih the 
upbrtnxinr ol their chlldmu

The fubdimentallsu are also fearful of 
what ihey consider > moral breakdown to 
public schools associated with lack of dlsd- 
pltoe, sexual permissiveness, and to- 
cresaed druy and alcohol us*. Thli per 
cefved breakdown Is viewed u  antithetical 
to the leimtoy at both ethical u s t  aca­
demic lessona. The fundiroectitmi attrt- 
bute the slleyed moral corTuptioo and to- 
tellKtuil decay smony youth to part to 
teieTtilatL

Finally, they accuse Ihe public schools 
of toculeitinr to stations :. system of n i ­
nes known u  secalsr buminlsm. Accord- ■ 
to{ to fundamentalist morney John While- 
Ifeid. buminlsm sl{nlfles "the Idea, thu  
men and women caa betto bom tiesn- 
sei.'ts without reference to the Bible, and 
by reiaonlnt outward, derive the r u n  
dards to Judye all m m ers.'' The firnda-. 
mentilljti object to this concept for thre* 
rtisoni. Finn, they beUert th u  G o d -u  
reflected to the Blhie-ts the proper source 
of m oes. Second, they assert th u  the ho- 
rrunlstic txJue system U to cixmuit Dux 
and thus ll tocipnhle c r s u m n r  as the 
b isa  lor cotalstrnt moral JudrmenL 
Third, they think thu  public school sto- 
e'enu are denied access to tmporunt les- 
sons from the Bible. This has rrsultsd 
from Supreme Court dedsm u which pro­
hibited o rn a ln d  prayer, Bible readlny 
ind the ptBtint of the Ten Commindmena 
to public schools.
' As Prol June: Carper cf Hlxssappf 
Stale Unhrersxy hai Doted. 'T o  ouny 
eyanrellcali ihe pubue school eaempllties

pLato the score decline on college emraoce 
eximmiticsa. .

Thu dpesnl mean Ihll bTTvtl memi Iterr 
best know bow to advance education. (On 
naoonilly recomlied ■ annierement tests, 
students to fundamentalist schools 
ally perform no better thin their poblle 
s ' bool counterparts.! Yet-It makes ■under- 
sundahle the fcndatiutntaUsts' ererrire 
L-nre the ^ibllc schools to their own loose 
network of ltnall schools.

The nse of Christian schools can't be 
entirely explained by mere rtirun ttirn™  
with pihbc schools. Equally stynlfleant Cs 
the' fundaroen’a ilra ' belief th u  educatiqp 
Is toherently retlpous. As described by 
pastor Leri Whluer of Ohio's Tabernacle 
Christian- School: . we fed th u  chil­
dren need Bible {utdancr tor their sptrltnaJ 
u d  moral toundsoons . . .  we fed th u  
cur students need Ibe tnflueoer of a Godly 
tracber . , .  we draw lines of sepsranon 
from the Isecularl world.'.' Conrspcndint 
to their bd id  of church-stale separation to 
the rerulsdoo of their schools, the funda- 
meniallsts dent accrjx stue aid. More in -  
dltieoal prirate school rroops, tlXe the 
Calhollc CttifeTenee. which desire s tue  
aid. h ire  lohlxed ayalnst fundamentalist 
uiem pa to dervyuiiie p rim e schools to 
Petmsytvinli, Colorado aod Ohio.' These 
{tnups le u  thu  ru le  le fjlan u rs  will 
chanye ibelr dews u  to the,quality of pri­
m e  education, u d  to turn will he less re­
ceptive to aldtoy p rim e  schools.

The stain  ire  yetieralfy unwlinny to 
ylve up thetr unhonty over 'noopuhllc 
schools, bdlevtny tbit fvioiny reyulatksn 
make rducationsj sense. The fine-* iiw< 
aryne thu  they are not noticeably to tertrr 
toy with rellylous practices atU tb*t the 
fundsmesulWs' aryument b  phllusophlcaj 
u d  not rellyKra. Nevertbdess. Alabama 
u d  North Carotins, hare recently passed 
legislation which effectively derrynlues 
fundamentalist schools. Idsho, Ctuurado 
and Ventxert.hsve slso declined to attopt 
measures which would rey u lu e1 these 
schoota Oa the other h u d . PenasytvanU, 
Milne and Nebraska hive refused to mod­

ify . their reyulstiacs 
schools.

The stale's arpiment bnT weak, for the 
prtrrtsioc of ytod edncatioo to all youny- 
sters is a : :  of the stale’s most cxnpellmy 
responsibl'Jtiel. And mote often than not 
the stale prevails j  cour C runs‘hive up-/ 
held s tu e  procedures to Wisconsin. Ore- 
yoc. ArtktoUk. Nebraska. Massartiusecs. 
North Oako a. North Carolina. Iowa and 
West VtiytziL The (undaroentallsa have 
socctssfntiy challecycd suteprocedures to 
Verrooni Net’ Hampshire, Kentucky and 
Mlchlyih. Ohkt has Issued two ctxttilctiny 
decisions. Caus are pesdtoy to Maine. 
Ulchlran. Icnra aod Nebraska. .
•Klnptnrrrl of God Itid  CXcSST*

. The fxsdunt enlists' claim, thouyh. 
jhouldi't be doinyraded. Thetr schools 
a re-fo r the roost pan-dolny an adequate 

'Job. Additiocaliy, iducatioo is u  Integral 
part of thetr lift si de. Finally, the fuadi- 
meniallsts do perceive stale regulations of

- their schools as u  tttrusfoo Into lbrtr reli­
gious practices. H makes sense is  a rou­
ter of policy to mow the h .x luneililat3  
to direct the upbnnyixg of their children.
Th'i wouldal preclude toe stole trorn re-1 
qmnng ihe schooti to meef core cumca-l 
lum requirements u d  satisfy reasooib)e\ 
safety suodattis laltocuyh some funda- | 
mentallsti refuse to ahde by eres toU I 
strt et rrgulatioo. claLntoy th u  there/ 
rouu be a local separati-o between "the[ 
kmydoms of God and C lear")'. The stole . 
could also, as m uy  of the ihsdamottollsts / 
argue, ensure thu  >11 studmo receive u  I 
adequue education throuyt stoiidanilsed I 
lesttoy. i

The traytdy of yoverhmeniil refusals to 
accommodue toe fundament! Usto ll thu 
the education of thousands at children 
could be thrown tmn disarray. ',1111 Is a re- 
sull of the uncerulnty which cixids these 
children's education due to u  i ppanslly 
nerer-eodlny stresro of conflicts becweer

- yovernmenl u d  Q inu lin  educuira. B at 
al fundamentalls: leaden poun xrt. cur 
fxxutry needs to rethink tti comrolt-ness to 
the prlnaples of separation ct church and 
stole u d  to a yovemroent it  hmltet pcnr- 
en .

Oun w ii desiyned to I* a ytivenment 
of hmlled powen u d  U ouyht net totetieTe 
with the efforts of concernrd parents u eo- 
ssir thu  toeir children receive a yood ido- 
catkn and the proper rellylous upceuyviy.
Oun Is supposed to be a ptunlisae scotiy 
and 11 ouyhl to icknowledye lu u  peop'e 
hive radically dlflrrenl values and betleh'.
And as oun pretends to be t  sensible m  
ety. It ouyht to recognise toU If scmethlni 
lsa l broaeo you don't tls It

If r. Dfjai u  a Imcytr ami W form er rr- 
seancA cssocuUe of toe VavtrrUls tubule 
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LETTER OF INTENT

357/"An Act relating to the regulation of religious schools."

The House of Representatives recognizes that operating a church 
school is an integral part of the free expression of religion and that 
schools operated by religious bedies are quite different from other 
private schools. Therefore, the purpose in sending HB 357 to the floor 
and in urging its passage is to prevent possible church-state 
constitutional conflicts by protecting the fundamental rights of reli­
gious freedom of parents, children, and church schools in Alaska and, at 
the same tine, to balance the state's interest in assuring that each 
child receives a good education. The House specifically intends to 
exempt pre-elementary and nursery programs operated by religious orga­
nizations frcxn the general supervision of the Departments of Education 
and of Health and Social Services.

The House only intends to exclude from the purview of this bill 
those church schools that receive direct federal or state funds. This 
would not affect those schools that receive incidental benefits frcxn 
government, such as fire or police protection, health care or other 
benefits to which all citizens are entitled.

Any church school that satisfies all the requirements of AS 14.45 
would be exempt frcxn any additional provision of law relating to educa­
tion except those requirements of law relating to fire, health, and 
safety. While each church school would be subject to reasonable fire, 
health, and safety regulation, the House intends to specifically limit 
health regulation to that regulation that is reasonably related to the 
state's interest in preventing and curing physical diseases. For 
example, the House does not intend for the state to regulate minimum 
space requirements (except as it directly relates to the fire code), 
hours of attendance, or reasonable methods of discipline.

In summary, the Rules Cornu.ttee Substitute for HB 357 balances the 
state's interest in ensuring that each child receives a good education 
with the constitutional right to religious freedom.
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