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A l t h o u g h  n o t  q u a n t i f i a b l e  at this time, t h i s  b i l l  h a s  t h e  
p o t e n t i a l  for c a u s i n g  a s i g n i f i c a n t  f i s c a l  i m p a c t  o n  t h e  D e p a r t ­
m e n t  of Law, the P u b l i c  D e f e n d e r  a n d  the C o u r t  S y s t e m .  T h e  
d e p a r t m e n t  r a r e l y  u s e s  p e r e m p t o r y  d i s q u a l i f i c a t i o n  a n d  the' 
d e p a r t m e n t ' s  C r i m i n a l  D i v i s i o n  p r o b a b l y  d o e s  so o n l y  10 o r  12 
t i m e s  e a c h  year. T h e  p r o b l e m  w i l l  a r i s e  f r o m  t h e  p r i v a t e  
c r i m i n a l  d e f e n s e  b a r  w h i c h  d i s q u a l i f i e s  s o m e  j u d g e s  3 0 2  or 4 0 2  of 
t h e  time. If t h e  p r i v a t e  b a r  c o n t i n u e s  to s e e k  t h i s  s a m e  l e v e l  
d i s q u a l i f i c a t i o n ,  b a s e d  o n  cause, our p r o s e c u t o r s  w i l l  t h e n  h a v e  
t o " d e v o t e  s u b s t a n t i a l  p o r t i o n s  of t h e i r  t i m e  p a r t i c i p a t i n g  in a 
t w o - t i e r  d i s q u a l i f i c a t i o n  h e a r i n g  p r o c e s s .  W i t h o u t  any p r i o r  
e x p e r i e n c e  to g u i d e  us, the d e p a r t m e n t  is h e s i t a n t  to s p e c u l a t e  
o n  t h e  a c t u a l  c o s t  t h a t  t h i s  b i l l  m i g h t  c a u s e .  T h e  d e p a r t m e n t
does b e l i e v e  t h a t  t h i s  b i l l  w i l l  h a v e  t h e’ efjfect o f ^ h a m o e r i n E  its 
o v e r a l l  a b i l i t y  to p r o s e c u t e  c r i m i n a l  o r r e n s e s ,  b y  d i v e r t i n g
a l r e a d y  d i m i n i s h e d  r e s o u r c e s  f r o m  o t h e r  m a t t e r s  c u r r e n t l y  b e i n g  
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Y o u  h a v e  a s k e d  w h e t h e r ,  in l i g h t  o f  t h e  p r o c e d u r a l  h i s t o r y  
of t h i s  bill, it is p r o p e r l y  b e f o r e  t h e  S e n a t e  J u d i c i a r y  
Co m m i t t e e .

In m y  o p i n i o n  it is p r o p e r l y  b e f o r e  t h e  commit tee.

C h a n g i n g  a c o u r t  rule' is the o n l y  l e g i s l a t i v e  p r o c e d u r e  
w h i c h  h a s  e s s e n t i a l l y  b e e n  p r e s c r i b e d  b y  o u r  S u p r e m e  Court. 
In L e e g e  v. M a r t i n , 379 P.2.d 447 (Alaska 1963), the C o u r t  
held: V

"J u d i c i a l  p o w e r  to m a k e  r u l e s  of p r a c t i c e  a n d  p r o c e d u r e  
is n o t  absolute. T h e  l e g i s l a t u r e 1 m a y  c h a n g e  rules 
i n i t i a t e d  b y  t h e  j u d i c i a r y  w h e n  .the d e s i r a b i l i t y  of 
m a k i n g  a c h a n g e  is e v i d e n t ,  s u c h  as in a c a s e  w h e r e  a 
p a r t i c u l a r  rule of p r o c e d u r e  m a y  i n v o l v e  c o n s i d e r a t i o n s

iegxSu.aL.ive r e v i e w  is n o r  w i t h o u t  r e s t r i c t i o n s .  The 
c o n s t i t u t i o n a l  c o n v e n t i o n  w a s  c a r e f u l  to p r o v i d e  t h a t  
c o u r t  rules c o u l d  n o t  b e  c h a n g e d  as s i m p l y  as o t h e r

m a j o r i t y ,  is r e q u i r e d  in o r d e r  to c h a n g e  r u l e s  of 
p r a c t i c e  a n d  p r o c e d u r e .

"The o b j e c t  of s u c h  a l i m i t a t i o n  is to p r e v e n t  u n i n t e n­
tional, rash, i l l - c o n s i d e r e d  and t o o  e a s y  i n t e r v e n t i o n  
b y  the l e g i s l a t u r e  w h i c h  w o u l d  u l t i m a t e l y  f r u s t r a t e  the 
s o u n d  p u r p o s e  in g i v i n g  c o u r t s  t h e  p r i m a r y  a u t h o r i t y  
an d  r e s p o n s i b i l i t y  for r e g u l a t i n g  t h e i r  o w n  affairs.

S t a t u s  of HB 79

S e n a t o r  R o b e r t  H. Z i e gler, Sr.

D i v i s i o n  o f  L e g a l  S e r v i c e s
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B u t  t h a t  o b j e c t  c a n n o t  b e  a c h i e v e d  u n l e s s  the a t t e n t i o n  
of the l e g i s l a t u r e  is d i r e c t e d  to t h e  fact  that it is 
e m p l o y i n g ,  n o t  j u s t  its g e n e r a l  p o w e r  o f  e n a c t i n g  laws, 
b u t  its p a r t i c u l a r  p o w e r  o f  r e v i e w i n g  t h e  e x e r c i s e  of 
an a u t h o r i t y  v e s t e d  i n  t h e  j u d i c i a l  b r a n c h  o f  g o v e r n­
ment. D u r i n g  e v e r y  s e s s i o n  since s t a t e h o o d  the l e g i s­
lat u r e  h a s  p a s s e d  laws c o n t a i n i n g  s o m e  proced u r e .  
•Efforts are b e i n g  m a d e  to m o r e  e f f e c t i v e l y  s c r e e n  all 
b i l l s  to e l i m i n a t e  p r o c e d u r e ,  b u t  t h e  d a n g e r  t h a t  b i l l s  
c o n t a i n i n g  some  p r o c e d u r e  w i l l  e s c a p e  n o t i c e  and be 
e n a c t e d  w i l l  a l w a y s  b e  p r e s e n t .  U n l e s s  the s p e cific 
i n t e n t  o f  the l e g i s l a t u r e  to c h a n g e  p r o c e d u r e  is 
e x p r e s s e d  in the b i l l  itself, t h e  c o u rts, as a m a t t e r  . 
of. p r a c t i c a l  n e c e s s i t y ,  w i l l  h a v e  t o  r e g a r d  p r o c e d u r a l  
c h a n g e s  as u n i n t e n t i o n a l .  W h i l e  th e p r o c e d u r e  t h a t  m a y  
be c o n t a i n e d  in a g i v e n  b i l l  w a s  i n c l u d e d  w i t h  t h e  b e s t  
of i n t e n t i o n s  a n d  w i t h o u t  r e a l i z i n g  its p o s s i b l e  e f f e c t  
on e s t a b l i s h e d  c o u r t  o p e r a t i o n s ,  it o f t e n  is so b a s i c  
as to r e q u i r e  w h o l e s a l e  r e v i s i o n  of as m a n y  as six sets 
of c o u r t  rules. T h e  o n l y  a n s w e r  is c o o p e r a t i o n  b e t w e e n  
the l e g i s l a t i v e  a n d  j u d i c i a l  b r a n c h e s .  N o t i f i c a t i o n  in 
th e  b i l l  i t s e l f  t h a t  t h e  i n t e n t  to c h a n g e  p r o c e d u r e  
s e e m s  to b e  a p a r t i a l  answer. A n o t h e r  p a r t i a l  a n s w e r  
is t o  a d v i s e  the S u p r e m e  C o u r t  w h e n  s u c h  a b i l l  is 
b e i n g  c o n s i d e r e d  a n d  g i v e  it an o p p o r t u n i t y  to be h e a r d  
so tha!t the l e g i s l a t u r e  w i £ i  b e  a d v i s e d  on all r a m i f i­
ca t i o n s  o f  t h e  p r o p o s e d  change.

"As a m a t t e r  of r e a s o n  a n d  n e c e s s i t y  a n d  in o r d e r  to 
g i v e  a r t i c l e  IV, s e c t i o n  15 of the c o n s t i t u t i o n  a 
p r a c t i c a l  w o r k i n g  i n t e r p r e t a t i o n ,  w e  m u s t  h o l d  t h a t  a 
l e g i s l a t i v e  e n a c t m e n t  w i l l  n o t  be e f f e c t i v e  to c hange

a c.ic-iige. uiiivc c n a p u e r  112 o o e s  n o t  c o n t a i n  suc h i 
s t a t e m e n t  of p u r p o s e ,  t h a t  p o r t i o n  of the s t atute w h i c h  
p u r p o r t s  to f o r b i d  the g r a n t i n g  of s t a y s  p e n d i n a  a u p e a l

The l e g i s l a t u r e  h a s  p r e s c r i b e d  in its R u l e s  t h a t  a c h a n g e  in 
C o u r t  R u l e s  m u s t  b e  n o t e d  in the title, m u s t  c o n t a i n  a 
s e c t i o n  e x p r e s s l y  c i t i n g  t h e  C o u r t  Rule a n d  m u s t  note the 
c h a n g e  p r o p o s e d .  T h i s  s a t i s f i e s  the n o t i c e  r e q u i r e m e n t  in 
Leege.
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H o w e v e r ,  the l e g i s l a t u r e  has the p o w e r  to m a k e  s u b s t a n t i v e  
la w  w h i c h  i n v o l v e s  c o u r t  p r o c e d u r e  w i t h o u t  c h a n g i n g  the 
rules. T he s t a t u t e s  i n v o l v e d  in HB 79 are b a s i c a l l y  s u b­
st a n t i v e  law b u t  a l s o  c o n t a i n  p r o c e d u r a l  m a t t e r s .  In 
C h a n n e l  F l yin g, Inc. v. B e r n h a r d t , 451 P . 2d 570 (Alaska 
1969), the C o u r t  held:

" R e s p o n d e n t s  a l s o  c o n t e n d  t h a t  A S  2 2 . 2 0 . 0 2 2  is i n v a l i d  
as v i o l a t i n g  the r u l e - m a k i n g  p o w e r  of t h i s  court. The 
A l a s k a  C o n s t i t u t i o n  v e s t s  in the s u p r e m e  c o u r t  the 
a u t h o r i t y  to 'make a n d  p r o m u l g a t e  r u l e s  g o v e r n i n g  p r a c­
tic e  a n d  p r o c e d u r e  in c i v i l  a n d  c r i m i n a l  c a s e s  in all 
courts.' The l e g i s l a t u r e  h a s  no p o w e r  to m a k e s  rules, 
b u t  o n l y  to c h a n g e  t h e m  b y  t w o - t h i r d s  vote. The 
q u e s t i o n  h e r e  is w h e t h e r  the d i s q u a l i f i c a t i o n  s t a t u t e  
c o n s t i t u t e s  a r u l e  g o v e r n i n g  p r a c t i c e  a n d  p r o c e d u r e  in 
t h e  c o u r t s  w h i c h  t h e  l e g i s l a t u r e  h a d  no c o n s t i t u t i o n a l  
a u t h o r i t y  to make. The a n s w e r  to t h a t  q u e s t i o n  d e p e n d s  
o n  w h e t h e r  the s u b j e c t  m a t t e r  of the s t a t u t e  is s u b­
s t a n t i v e  or p r o c e d u r a l .  If it is s u b s t a n t i v e  in n a t u r e  
it is a m a t t e r  w i t h i n  l e g i s l a t i v e  p r e r o g a t i v e ;  if it is 
p r o c e d u r a l ,  it f a l l s  w i t h i n  the a m b i t  o f  thi s c o u r t ' s  
r u l e - m a k i n g  power.

"This s t a t u t e  d o e s  n o t  m e r e l y  r e g u l a t e  p r o c e d u r e .  W i t h  
o r  w i t h o u t  it t h e  p a r t i c u l a r  a c t i o n  in c o u r t  t a k e s  the 
same c o ur se. T h e  s t a t u t e  r a t h e r  c r e a t e s  a n d  d e f i n e s  a 
r i g h t  —  the r i g h t  t o  h a v e  a f a i r / t r i a l  b e f o r e  an 
u n b i a s e d  a n d  i m p a r t i a l  judge. T h i s  is s o m e t h i n g  m o r e  
t h a n  m e r e l y  p r e s c r i b i n g  a m e t h o d  "of e n f o r c i n g  a right. 
T h e  m a i n  s u b j e c t  m a t t e r  o f  t h e  s t a t u t e  is s u b s t a n t i v e  
in n a t u r e  and w a s  w i t h i n  the p ro v in c e  o f  the l e a i s -

i n s o f a r  as it p r o v i d e s  for a p e r e m p t o r y  d i s q u a l i f i­
c a t i o n  o f  a j u dge."

w e s  ncc orange -r.e oo u r o  however, tne n c i c m c  vws
s o m e w h a t  m o d i f i e d  b y  G i e f f e l s  v. S t a t e , 552 P . 2d 661 (Alaska 
1976), w h e r e  the C o u r t  held:

"AS 2 2 . 2 0 . 0 2 2  e n c o m p a s s e s  b o t h  p r o c e d u r a l  a n d  s u b s t a n -  ' 
t i v e  m a t t e r s .  In C h a n n e l  F l ying, Inc. v. B e r n h a r d t , 
s u p r a , 451 P . 2d a t  576, w e  h e l d  that:
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"'AS 2 2 . 2 0 . 0 2 2  is n o t  i n v a l i d  as an a t t e m p t  to 
u s u r p  t h e  r u l e - m a k i n g  p o w e r s  of this c o u r t  i n s o f a r  
as it p r o v i d e s  for a p e r e m p t o r y  d i s q u a l i f i c a t i o n  
of a j u d g e . (emphasis a d d e d ) 1

"The p r o c e d u r e  to b e  f o l l o w e d  in i m p l e m e n t i n g  the s u b­
st a n t i v e  r i g h t  c r e a t e d  by A S  22.20. 0 2 2 ,  however, is 
s u b j e c t  t o  t h e  r u l e - m a k i n g  p o w e r s  o f  the court.

In R o b e r t s  v. S t a t e , 458 P . 2d 340, 346 n. 17 (Alaska 
1969), w e  i m p l i e d  t h a t  p e r h a p s  n o t  all o f  AS 2 2 . 2 0. 022 
w a s  a v a l i d  e x e r c i s e  o f  l e g i s l a t i v e  power:

" ' In c e r t a i n  r e s p e c t s  A S  2 2 . 2 0 . 0 2 2  w a s  s u s t ain ed 
as a v a l i d  e x e r c i s e  of l e g i s l a t i v e  p o w e r  in 
C h a n n e l  Flyi ng, Inc. v. B e r n h a r d t  . . . (emphasis 
a d d e d ) '

" A l t h o u g h  the l e g i s l a t u r e  h a s  t h e  p o w e r  to c r e a t e  the 
r i g h t  to a f a i r  t r i a l  b e f o r e  an u n b i a s e d  judge, and the 
r i g h t  to p r e - e m p t  a j udg e w i t h o u t  r e q u i r i n g  a c t u a l  
p r o o f  o f  b i a s  or interest,  it has v e r y  l i m i t e d  p o w e r  to 
p r o v i d e  for the m e a n s  b y  w h i c h  t h a t  p r e - e m p t i o n  righ t 
m a y  b e  e x e r c i s e d .  U n t i l  t h e  l e g i s l a t u r e  v a l i d l y  
c h a n g e s  C r i m i n a l  R u l e  25(d), t h a t  r u l e  is the sole 
p r o v i s i o n  w h i c h  m a y  b e  c o n s u l t e d  in d e t e r m i n i n g  w h e t h e r  
the p r e - e m p t i v e  r i g h t  w a s  p r o p e r l y  e x e r c i s e d  and the 
e f f e c t  o f  the pre- e m p t i o n  o n  the p r o c e d u r a l  and 
a d m i n i s t r a t i v e  f u n c t i o n s  of the c o u r t  system.
T h e r e f o r e ,  i n s o f a r  as Rule 25 ( d e r e g u l a t e s  only the 
p r o c e d u r a l  a s p e c t s  of the p e r e m p t o r y  r i g h t  c r e a t e d  by 
AS 2 2 . 2 0 . 0 2 2 ,  and to the e x t e n t  t h a t  the rule  does not

e n a c t m e n t : .

" C r i m i n a l  R u l e  25(d) r e o u l a t e s  the m e a n s  or m e t h o d  bv

time l i m i t a t i o n s ,  do a w a y  w i t h  the n e e d  for the r iling 
of a n  a f f i d a v i t  a l l e g i n g  the i n a b i l i t y  to o b t a i n  a fair 
a n d  i m p a r t i a l  t r i a l  a n d  s p e c i f y  the p r o c e d u r e  to be
f o l l o w e d  w h e n  a p r e s i d i n g  j u d g e  is c h a l l e n g e d .  Thes e 
chang e s ,  for t h e  m o s t  part, in no w a y  i m p a i r  the s ub­
s t a n t i v e  r i g h t  to a f a i r  t r i a l  b e f o r e  an u n b i a s e d  judg e 
c r e a t e d  b y  A S  2 2.20.022 ; in fact, R u l e  25(d) g e n e r a l l y
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l i b e r a l i z e s  t h e  m e t h o d  b y  w h i c h  a p a r t y  m a y  e x e r c i s e  a 
p e r e m p t o r y  c h a l l e n g e . "

U n d e r  b o t h  t h e  c a s e  law a n d  the U n i f o r m  R u l e s  failure to 
a d o p t  a c h a n g e  in C o u r t  R u l e s  d o e s  n o t  d e f e a t  the s u b s t a n­
ti v e  p r o v i s i o n  in a bill.

T h e  b i l l  c l e a r l y  h a s  legal  e f f e c t  a p a r t  f r o m  w h a t e v e r  c h a n g e  
.it m a k e s  to the C o u r t  Rules. P e r e m p t o r y  c h a l l e n g e s  are m a d e  
u n d e r  A S  2 2 . 2 0 . 0 2 2  and q u e s t i o n s ,  o t h e r  t h a n  p r o c e d u r a l  
q u e s t i o n s ,  a re d e c i d e d  u n d e r  t h a t  law.

W h i l e  t h e  p r o c e d u r a l  h i s t o r y  of t he b i l l  is c o m p l e x  it can 
b e  r e a d i l y  s u m m a r i z e d .  The H o u s e  a d o p t e d  the s u b s t a n t i v e  
l a n g u a g e  of the b i l l  a n d  f a i l e d  the e f f e c t i v e  date a n d  the 
c h a n g e  in C o u r t  Rules. The b i l l  w a s  sent to the S e n a t e  and 
t h e n  r e t u r n e d  to the House. The H o u s e  r e s c i n d e d  its a c t i o n s  
a n d  b y  a m e n d m e n t s  a d d e d  the' c h a n g e  in C o u r t  R u l e s  and the 
e f f e c t i v e  d a t e  p r o v i s i o n s  b a c k  in the bill. The H o u s e  t h e n  
a d o p t e d  t h e  b i l l  a n d  a d o p t e d  the e f f e c t i v e  date, b u t  a g a i n  
f a i l e d  to a d o p t  the c h a n g e  in C o u r t  Rules. It a g a i n  t r a n s­
m i t t e d  t h e  b i l l  to the S e n a t e  w h e r e  it w a s  r e f e r r e d  to the 
S e n a t e  J u d i c i a r y  C o m m i t t e e .

A s  I n o t e d  a b o v e  the b i l l  h a s  s u b s t a n t i v e  e f f e c t  e v e n  w i t h­
o u t  the c h a n g e  in C o u r t  Rules. \ Of course, w i t h o u t  the 
c h a n g e  t h e  C o u r t  R u l e s  w o u l d  p r e v a i l  to the e x t e n t  t h e r e  is 
a c o n f l i c t .  /

t

R u l e  39 (e) o f  the U n i f o r m  R u l e s  p r o v i d e s  that

If t h e  s e c t i o n  e f f e c t i n g  a c h a n g e  in the c o u r t  rule

u h e  oixi.

In t h i s  i n s t a n c e  b o t h  t h e  s u b s t a n t i v e  c h a n c e  and the

r e q u i r e m e n t s  in L e e g e , it w o u l d  b e  v e r y  q u e s t i o n a b l e  to 
d e l e t e  t h e  C o u r t  R u l e s  r e f e r e n c e .

A l t h o u g h  b o t h  the l e g a l  a n d  p r o c e d u r a l  a s p e c t s  are c o m p l e x  
i t  is m y  o p i n i o n  t h a t  the b i l l  is p r o p e r l y  b e f o r e  the 
c o m m i t t e e .

B G B t l j b22/002
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4 T H I R T E E N T H  L E G I S L A T U R E  - FIRST SESSION

5 A  BIL L

6 For a n  Act entitled: "An Act rep e a l i n g  p e r e m p t o r y  d i s q u a l i f i c a t i o n  of a

7 judge and changing Rule 10(c) and Rul e  25(d), Rules

8 of Criminal Procedure and Rule 42(c), Rules of Civil

9 Procedure; and p r o v i d i n g  for an effective date."

10 BE IT E N A C T E D  B Y  THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

11 * S e c t i o n  1. AS 22.20.022 is repealed.

12 * Sec. 2. AS 22.20.022 repea l e d  by sec. 1 of this Act has the effect of

13 changing Rule 10(c) and Rule 25(d), Rules of Criminal Procedure, and Rule

14 42(c), Rules of Civil Procedure, by el i m i n a t i n g  pe r e m p t o r y  d i s q u a l i f i c a t i o n

15 of a judge.

16 * Sec. 3. AS 22.20.020 is a m e nded by adding a new s u b section to read:

17 (d) A  judicial o f f icer may be disqua l i f i e d  only under this

18 s e c t i o n  or AS 22.30.070.

19 * Sec. 4. This Act takes effect i mmediately in accordance w i t h  AS 01.-

20 10.070(c).
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Mr. P r e s i d e n t :

T h e  C o m m i t t e e  on

Repealing peremptory disqualification of a judge and c h a n g i n g  R u l e  10(c) 
and Rule 25(d), Rules of Criminal Procedure and Rule 42(c), R u l e s  of 
Civil Procedure; eff. date.
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