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Offered: 3/31/83
Referred: Finance

Original sponsors: Hayes, Flood,
Lindauer, et al

IN THE HOUSE BY THE +ABOR-AND COMMERCE
"SENATE CS FOR CS FOR HOUSE BILL NO. 15 (L&C)- X
IN THE LEGISLATURE OF THE STATE OF ALASKA

THIRTEENTH LEGISLATURE - FIRST SESSION

A BILL
For an Act entitled: "An Act relating tocommercial fishing loans
10.300 - 16.10.3/7/0); and providing for an

date.™
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 16.10.310(a) is amended to read:
(a) The department may

(1) make loAiiS to

-

GOMMITTEE

(AS 16.-

effective

(A) individual commercial fishermen who have been

state residents for a continuous period of two years ["FIVE YEARS

immediately preceding the date of application for a Jloan under

AS 16.10.300 - 16.10.370 and h”ve had a crewmember or commercial

fishing license under AS 16.05.480 or a permit under AS
theyear immediately preceding the date of application
other two [ANY ONE] of the past five years, and who
participated in the fishery during those periods [THAT

for the purchase of entry permits;

16.43 for
and any

actively

PERIOD],

(B) an individual who has been a state resident for a

continuous period of two years [FIVE.YEARS] immediately preceding

the date of application for a loan under AS 16.10.300 - 16.10.-
370, who
(i) becauseof lack of training or
ployment opportunities inthe area of residence does not

lackofe

have occupational opportunities available other than commer —

cial fishing; or

- SCS CSHB 15(L&C)
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(i) is economically dependent on commercial
fishing for a livelihood and for whom commercial fishing has
been a trp~itional way of life for the individual in Alaska,
for the repair, restoration or upgrading of existing vessels
and gear, for the purchase of entry permits and gear, and
for the construction and purchase of vessels;

(C) corporations, partnerships, or joint ventures, 100
percent of which are owned by individual commercial fishermen who
have been state residents for a continuous period of two years
[FIVE YEARS] immediately preceding the date of application for a
loan under AS 16.10.310(a)(1)(B) and have had a crewmember or
commercial Tfishing license under AS 16.05.480 or a permit under
AS 16.43 for the year immediately preceding the date of applica-
tion and any other two [ANY ONE] of the past five years, and who
actively participated in the fishery during that period, for the
repair, restoration or upgrading of existing vessels and (gear,
for the purchase of gear, and for the construction and purchase
of vessels;

(2) designate agents and delegate its powers to them as
necessary;

(3) adopt regulations necessary to carry out its functions;

4) establish amortization plans for repayment of loa.lis,
which may include extensions for poor fishing seasons or for adverse
market conditions for Alaskan products;

(5) enter into agreements with private lending institu-
tions, other state agencies, or agencies of the federal government, to
carry out the purposes of AS 16.10.300 - 16.10.370;

(6) enter into agreements with other agencies or organiza-

tions to create an outreach program to make loans under AS 16.10.300 -

SCS CSHB 15(L&C) -



16.10.370 in rural areas of the state.
Sec. 2. AS 16.10 is amended by adding a new section to read:

Sec. 16.10.315. ALLOCATION OF LOANS. The department shall
allocate at least 10 percent of the money that is appropriated for a
state fiscal year to make loans under AS 16.10.310 for loans of
$35,000 or less made under AS 16.10.310(a)(1)(B) and (C). An alloca—
tion made under this section terminates on April 15 of the state
fiscal year for which the allocation is made.

Sec. 3. AS 16.10.335(a)(6) 1is amended to read:

(6) a statement that the note may be paid in full less
unearned interest within 120 [90] days from the postmark date of the
notice;

Sec. 4. AS 16.10.335(b) 1is amended to read:

(b) Upon the debtor®"s failure to [REINSTATE OR] satisfy the note
within the time specified in (a)(6) of this section, the debtor®s
[HIS] interest in the permit is terminated by operation of law without
further notice. Any entry permit cards 1issued to the debtor [HIM]
under the permit shall be cancelled immediately upon receipt by the
commission of a certificate of termination containing a copy of the
notice required by (a) of this section issued by the commissioner.
Sec. 5. AS 16.10.337(b) is amended to read:

(b) IfT the commission does not exercise its right of first
refusal within 30 days after it receives the offer, or if the permit
is not subject to a buy-back program under AS 16.43.290 - 16.43.330,
the department shall promptly advertise and sell the permit. If the
proceeds of the sale of a permit exceed the amount necessary to pay
the note in full, plus penalties, costs of administration of the note,
and attorney fees, the excess will be transferred by the <commissioner

to the debtor. At any time until the permit has been sold under this

3- SCS CSHB 15(L&C)



subsection the debtor may repurchase the permit by paying the
department the amount necessary to pay the note in full, plus
penalties, costs of administration of the note, and attorney fees, as
determined"by the commissioner [NOTIFY THE DEBTOR OF THIS FACT. THE
DEBTOR HAS 30 DAYS FROM THE POSTMARK DATE OF THE NOTICE TO NOMINATE A
PERSON QUALIFIED TO ASSUME THE NOTE. THE PERSON NOMINATED MUST
QUALIFY UNDER THE REQUIREMENTS OF AS 16.10.333(a). IF  QUALIFIED, HE
MAY ASSUME ALL RIGHTS AND LIABILITIES OF THE ORIGINAL DEBTOR].

* Sec. 6N This Act takes effect immediately 1in accordance with AS 01.-

10.070(c).

SCS CSHB 15(L&C) 4



AMENDMENT

TO: SCS CSHB 15(L&C) By Mulcahy

Page 4, between line ? and 9, insert the following:

"* Sec. 6. SAVING PROVISION. If an application for aloan wunder AS16.-
10.310 - 16.10.370 1is filed with the department before the effective date
of this Act, eligibility for the loan shall be determined by the law 1in
effect at the time of the filing of the application 1if the applicant is

eligible under the terms of that law.

1 4/5/83



HOUSE SPECIAL COMMITTEE ON STATE LOANS
LETTER OF INTENT FOR CSHB 15 (Loans)

The Commercial Fishing Loan Program is a significant project for
the State of Alaska. The program 1is intended to strengthen the
state®s fishing industry; to provide economic opportunities to
persons who, because of the lack of training or lack of employment
in the area of residency, do not have occupational opportunities
otherwise available; and to aid persons who are economically
dependent on fishing and for whom firhing has been a traditional
way of life.

Because of its substantial contribution to the Alaska economy and
traditional life style, the extant commercial fishing program is

an extremely generous Jloan program and was intended to be so. The
loans can be for up to $300,000 to be paid back over a maximum of
fifteen years at 10.5 percent interest. Frequently there is very

little bankable collateral for the loan.

Testimony before the committee, experience of members of the
committee, and other available material clearly establish that
commercial Tfishing 1is a seasonal occupation, and that fishermen
are extremely mobile. It has been shown that the pattern of
fishing life makes it very difficult, if using the normal indices
of intent over a short period such as one year, to distinguish
between resident fishermen and non-resident fishermen.

The attractiveness of the program and the difficulty in
effectively determing loan eligibility has led to a substantial
percentage of fraudulent Iloan applications. According to the
testimony given the committee, even with the current five-year
residency requirement, a substantial number of questionable loan
applications are filed and a significant number of false
applications have been discovered.

Therefore, it is the opinion of the committee and of othe_
legislators familiar with commercial fishing that a one-year
residency requirement 1is not truly adequate to determine
residency, which is largely a matter of subjective intent that
must be inferred from objective evidence. While certainly a two-
year residency requirement does not completely obviate the
possibility of fraud, it significantly reduces 1it. For example, a
bona fide Alaskan resident is less likely to spend two
consecutive off-seasons outside than one off-season; and a non—
resident is less likely to spend two consecutive off-seasons in
Alaska than one off-season.

After examining the problem and the possible solutions, the

committee has found that a durational residency requirement of two
years 1is the most desirable solution to the problem. No narrower

Page 1 of 3 Pages



method has been discovered which would produce satisfactory
results. A broader test, such as a five-year residency
requirement, would better achieve the aim of preventing fraud, but
the gain from requiring a five-year pattern over requiring a two-
year pattern is an incremental gain not a gain in Kkind. On the
other hand, a one-year requirement has been shown unable to
consistently distinguish a resident fisherman from a non-resident
fisherman.

The committee recognizes the importance of the Commercial Fishing
Loan Program to Alaska and strongly desires that the program be
continued. It also recognizes the possibility of fraud and
desires that this possibility be minimized. The committee Ffirmly
believes both objectives to be legitimate concerns of the state.
The committee 1is of the considered opinion that these goals are
more significant to the state than the opportunity to apply for a
commercial fishing loan, after only one season as a resident, 1is
to the individual.

The committee has been unable to find a narrower method of
achieving these two objectives. Stronger anti-fraud measures
would contribute nothing since the problem 1is an evidentiary
problem, not a problem of penalties. Obviously hiring a horde of
investigators would lessen the possibility of fraud, but such
action would reduce the program®"s cost-effectiveness beyond
practicality. Specifying other required indicia of residency
would have little effect in preventing fraud since these could be
obtained by a person desiring to commit fraud, and, more
importantly, would result in people who are eligible for loans
having their loan applications unfairly denied because they did
not meet arbitrary criteria.

The committee understands that durational residency requirements
for participation in state programs, especially requirements
beyond one rear, require substantial jJustification, and must be
related to the particular evil they seek to remedy. There can be
no serious question that this residency requirement does indeed
relate directly to the evil of fraud in obtaining the Iloans.
Given the facts 1in this particular situation, other, narrower,
means of achieving the goal would not work reasonably

satisfactorily. The prevention of fraud is a legitimate state
objective and here the possibilities of fraudulently obtaining
state benefits are unusually high. The committee is Ffirmly

convinced that the two-year requirement is adequately jJustified.
The state®s interest in maintaining the fishing loan program is

more 1important than the state®"s interest in minimizing fraud by
requiring a two-year durational residency. It is therefore the

Page 2 of 3 Pages



intent of the Legislature that, if a court of competent
jurisdiction finally determines the two-year residency requirement
to be unconstitutional, the two-year residency requirement should
be severed and the program continued.

Should this occur, while recognizing that the effective prevention
of fraud will be significantly more difficult, it is the intent of
the Legislature that the administrator of the program use all means
constitutionally possible to minimize the increase in successful
fraud and in fraudulent applications.

Respectfully submitted

THE HOUSE SPECIAL COMMITTEE
ON STATE LOANS s s
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THE LEGISLATURE OF THE STATE OF ALASKA
ELEVENTH LEGISLATURE

FISCAL NOTE,
S Sim . Nn scs f°r CSHB 15 (Finance)
Title Act relating to commercial fishing loans (AS 16.10.300-16.10.370)
Requested bv ~ Senate Finance Committee Date  4/5/83

FISCAL DETAIL , - ;
Agency Affected Commerce and Economic Development

Program Category Affected Development )

BRﬁ, Program, or Subprogramﬂs) Affected = Loans & Veteransl A ffairs

(Note: If more than one budgie ‘component is affected, separate line-item amounts and TuRding Tor each
component in the analysis section.)

EXPENDITURES  (Thousands of Dollars)

FY 80 FY 81 FY 82 FY 83 FY 84 FY 85

r>o  PERSONAL SERVICES 0 0 0
200 TRAVEL 0 0 0
388 CONTRACTUAL . 0 0 0
COMMODITIES 0 0 0
soo EOUIPMENT 0 0 0
600 LAND & STRUCTURES 0 0 0
700  GRANTS. CLAIMS. ETC. 0 0 0
TOTAL 0 0 0
FUNDING  (Thousands of Dollars)
GENERAL FUND - 0 0 0
FEDERAL FUNDS U 0 U
OTHER (Specify Fund Source) 0 0 0
POSITIONS
FULL TIME 0 0 0
PART TIME 0 0 0
TEMPORARY 0 0 0
I1I.  ANALYSIS (See Fiscal Note Preparation Instructions, Section )
IV. PATF. Anpril 5, 1983 PREPARED
. T AGENCY _
Original: Iéeglsl?tlvedFl\l/lnance : PHONE —
CC: ydget and Managemen
Primge Sponsor (F?rst Legislator Named) 465-3753. \

33-001 (Rev. 12/79)



Official Business

Alaska State Legislature

Senate

Pouch V
SECTIONAL ANALYSIS OF SCS CS HB 15 (L&C) SMKEC&im|

Juneau, Alaska 99811

Section one

This section amends the length of residency in the state that is
required for a person to receive a commercial fishing loan from five to
two years. In addition this section will require a person to have an
"experience factor"” of three years. To receive a loan, a person must
have held a crewmember or commercial fishing license, or a limited entry
permit, for two of the last five years and the year immediately previous
to the application for a loan. Existing law asks for a person to have
held one of these licenses only for the immediately previous year.

Section two

This section is a completely new section. It requires that at
least 10% of the funds appropriated in a fiscal year for commercial
fishing loans be used to make loans of $35,000 or less under AS 16.10.310
(a)(1)(B) and (C) . These sections are explained in the following
paragraphs.

AS 16.10.310 (a)(1)(B) makes loans to individuals who lack training
or employment opportunities in their area and are therefore basically
restricted to commercial fishing as a means to make a living. It also
makes loans to individuals who are economically dependent upon commer —
cial fishing and for whom commercial fishing has been a traditional way
of life. These loans may be made for the purchase of a permit, for the
upgrading and restoration of gear or vessels, and for the purchase of
gear or vessels.

AS 16.10.310 (a)(1)(C) allows loans to be made to corporations,
partnerships, and joint ventures for the upgrading or restoration of

gear and vessels, for the purchase of gear, and for the construction or
purchase of vessels.

Section three
This section extends by thirty days the time a debtor has, when
a limited entry permit is defaulted upon, to pay back the
loan in full. The debtor will now have 120 days to accomplish this.

Section four

Technical changes.

Sectional Analysis



Section five

This section will allow the Department of Commerce and Economic

Development to advertise and sell a permit that is foreclosed upon. If
the permit sells for more than is o”ed, plus penalties and other costs
to the department, the excess shall be transferred to the debtor. At

any time during this process, the debtor may repurchase the permit by
paying whatever is owned, plus penalties and costs to the department.

The section removes the portion of law that allows a debtor to
nominate a person to assume the debtor®s note.

Section six

This section gives an immediate effective date.



STATE OF ALASKA

FISCAL NOTE Revision Date March 1983"

l. REQUEST .
Bill/Resolution No.: CSHB 15 (Finance)

FISCAL DETAIL

Agency Affected: Conmerce & Econ. Developmen

Title: Commercial Fishing Loans Program Category Affected: Development
Sponsor: Haves. Flood, Lindauer, et al. BRU, Program of Subprogram(s) Affeciea:
Requestor:. Loans & Veterans®™ Affairs
EXPENDITURES/REVENUES: (Thousands of Dollars)
- FY 83 FY <4 FY 85 FY 86 FY 87 FY 88
OPERATING 1 1 1
100 PERSONAL SERVICES 44.3 46.9 49.7 52.7 55.9
200 TRAVEL 7.9 8.3 8.8 9.3 9.9
300 CONTRACTUAL 3.0 3.1 3.3 3.5 3.7
400 COMMODITIES .5 ) 2 .2 2
500 EQUIPMENT 5.3 -0- -0- -0- -0-
600 LAND & STRUCTURES 2.7 2.8 3.0 3.2 3.4
700 GRANTS, CLAIMS, ETC I I I 1
1 1 I I
TOTAL OPERATING 63.7 61 .3 1 65.0 f -9 73.1
CAPITAL
I REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUND 1 65. 68.9 1
FEDERAL FUNDS 1 1 1 1 1 1
|
1

()]
w
~
[EEN
(6)]
[EEN
.
w
-

OTHER (Specify Source)

! 1 1 1 1
POSITIONS:
FULL-TIME i 11 1 1 1 1 1 1
PART-TIME 1 1 1 1
TEMPORARY 1 1 1 1 1
1 1 1 1 1 1
I11. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:
IV. ANALYSIS: Attach a separate page for any Analysis
Prepared By: D. A. Hostak A Phone: 465-2510
Division: Loans & Veterans®™ Affairs / Date 2.4163"
Approved Ly Commissioner: Richard A. Lyon Date:_ 3|XZIA
Deoartment: Commerce & Economic Development
Distribution:
Original to Legislative Finance
Copy to Office of Management and Budget (for Legislature introduced bills)
Copy to Department
Copy to Sponsor
Copy to Requestor ( 3/8/83



CSHB 15 (Finance) FISCAL NOTE ANALYSIS:

Provides for an Investigator |11l position. This position®s primary
responsibility would be to investigate the residency claims of
applicants under the Commercial Fishing Loan Program. This would
involve civil as well as criminal 1investigations. A large amount
of the emphasis®™ would be to insure that only qualified applicants
receive loans and to prosecute applicants who provide fraudulent
claims. There would also be a large amount of follow-up work.

CSHB 15 (Finance) provides for an accelerated payback if a borrower
terminates his State residency. All figures are based on a 5%
inflation increase per year. FY B85 figures are slightly lower
than FY "84, due to the elimination of one-time expenditures for
equipment and commodities.
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COMPONENT. Revised Date 3-23-U3

01-11JG 17/021-13



Bill Sheffield, Governor

DEPARTMENT OF LAW ——
OFFICE OF THEATTORNEY GENERAL %E%NE: 1907)

March 21, 1983

The Honorable Rick Uehling .
House of Representatives *
Pouch V

Juneau, Alaska- 99811

Dear Representative "Uehling:

This letter is in response to your request for a brief
written summary of the Department of Law®"s testimony before your
committee on the subject of the constitutionality of a two-year
residency requirement for commercial fishing loans.

Simply, we believe that the two-year requirement 1is
very defensible under either the state or federal constitution.
On the other hand, the law iIn this area 1is uncertain; any length
of time beyond one year 1is past the present boundaries of judici—
ally approved requirements and therefore carries a substantial
risk of being found unconstitutional. If, however, any program
can sustain a two-year residency requirement, both the student
loan program and the commercial fishing loan program present the

most compelling circumstances for such an extension. Both pro—
grams must address the very real problems of mobility of Iloan
recipients coupled with an extremely generous loan program. Con—

sequently, the normal superficial indicia of a subjective intent
to consider oneself a citizen of the State of Alaska, such as
voter registration, drivers license, and even the one-year resi—
dency requirement, are not as valid as they would be 1in other
programs. As a result, we believe that a court could readily
find that there 1is a rationale basis for choosing a two-year
residency requirement over either a one-year residency require—
ment or any of the other objective standards normally used by the
legislature.

If you have any questions, or 1if you wish further
testimony on this or any ether residency requirement, please do
not hesitate to call.

Sincerely,

NORMAN C. GORSUCH
ATTORNEY GENERAL

By:
Robert M. Maynard

Assistant Attorney General
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DEPARTMENT ©F LAW o
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March 16, 1983

The Honorable Rick Uehling
Representative

Alaska State Legislature
ePouch V

Juneau, Alaska 99811

Re: CSHB 15 (Loans)
Dear Representative Uehling:

You asked us to review Committee Substitute tor House
Bill 15 (Loans) to determine the legality of certain new sections
of the bill added by the committee. Specifically, you askedfor
our opinion regarding section 2, whichwould mandate that at
least 10 percent of available money be used for commercial fish-—
ing loans of $35,000 or less, and section 3, which would acceler —
ate the loan if a borrower .ceases to be astate resident.

Unfortunately, although your request was delivered to
this office on March 9, 1983, I did not receive it until

March 14, 1983. As a result, 1 have not been able to review it
in the kind of depth which would would be most desirable. How —
ever, 1in the limited time which was available, 1 have developed

some thoughts.

First, 1 see no constitutional problem with section 2.
That section would require that at least 10 percent of the money
that is available for commercial Tfishing loans be allocated for
loans of $35,000 or less. This would be a permissible exercise
of the legislature®s power to establish the basic guidelines for
administration of the loan program by the executive branch.

.0n the other hand, section 3 does raise constitutional
guestions. However, it is my opinion that the provision would be
found constitutional if challenged in the courts-."- This confirms
my earlier off-the-cuff advice | gave to the House Special Com-—
mittee on State Loans.

Section 3 would add a new subsection to AS 16.10.320.
That subsection would provide 1in substance that a <commercial
fishing loan to a qualified state resident would be accelerated
and repayment would be required within 120 days after the borrow—
er ceases to be a state resident.



The Honorable Rick Uehling March 16, 1983
Page 2

Initially, it is clear that the state constitutionally
can. limit monetary benefits, 1including below-market-rate commer —
cial fishing loans in particular, to bona fide state residents.
See 1982 Op.- Att"y Gen. No. 12 (Alaska November 26). However, a
consti utional question 1is raised by making such a loan due and
payable 120 days after changing residency, since such a provision
may be viewed as penalizing the right of Alaska residents to mi—
grate to other states.

In the 1limited time available 1 have been unable to
find any cases directly on point. However, it appears that the
courts apply a balancing test 1in such a context to determine
whether the state®s interest 1in preserving the statutory scheme
outweighs the penalty imposed on the individual. See e.g.
Williams v. Zobel,” 619 P.2d 422, 427 (Alaska 1980) (plurality
opinion); 1d. at "431 n. 1 (Rabinowitz, C.J., concurring); 1id. at
439 (Connor, J., dissenting); Williams v. Zobel, 619 P.2d 548,
453 (Alaska 1980), reversed on other grounds, Zobel v. Williams,

U.S. , 72 L.Ed.2d 672 (1982). “

In striking the balance here, we believe the courts
would find that legitimate state objectives underxying section 3

outweigh any individual .rights involved. Several legitimate
state interests would be served by accelerating Jloans upon a
change in residence. The most important, obviously, would be
ensuring that direct state monetary benefits (i.e., subsidized
loans) run only to bona fide state residents. This clearly is a
permissible state objective. IT loans to residents are accel—
erated and repaid at the time the borrower moves out of the
state, that money 1immediately becomes available to loan to anoth-—
er bona fide state resident. In this way, only bona fide state

residents will receive t”e benefits of the state loan program.

A second permissible state interest 1In acceleration
upon a change 1in residency is safeguarding the fiscal 1integrity
of the loan progranm. Loan administration, 1including bringing
delinqguent loans current and effecting foreclosure 1if necessary,
will be significantly easier if the borrower is a state resident.
If loans to nonresidents remain outstanding, the state may have
to foreclose on collateral which 1is no longer within the state,
may have to exercise long-arm jurisdiction over borrowers, etc.
In that event, the state"s ability to preserve the integrity of
the revolving loan fund will be hampered significantly.

Finally, as the House Special Committee on State Loans
letter of intent accompanying CSHB 15 (Loans) makes clear, one of
the most difficult problems facing the commercial fishing loan
program has been ensuring that only bona fide state residents



The Honorable Rick Uehling March 16, 1983

Page 3
qualify. The committee noted that traditional indicia of resi—
dency are very easy to obtain. As a result, it is conceivable
that nonresident 1loan applicants could come to Alaska for the
minimum period® required to qualify for a loan -- e.g. , the two
years which CSHB 15 (Loans) would require -- only to return im-—
mediately to some other state upon receiving the loan. An im—
mediate acceleration clause would give the state thepower to
terminate the loan without the necessity of proving residency
fraud at the time the loan was made. In other words, it provides

a significant safeguard against residency fraud.

Against these permissible state interests must be bal —
anced the individual®s right to migrate from one state to anoth-—
er. We have no idea how the courts would strike the bal —
ance. Particularly with respect to loans for limited entry per —
mits, the courts may be 1inclined to strike the balance 1in favor
of the individual since the commercial fishing loan program 1is
the only currently available mechanism for financing the purchase
of a limited entry permit using the permit as collateral for the
loan. 1/ In other words, no alternative financing might be
available to a borrower migrating to another state.

However, against- this individual interest, a number of
additional factors must be balanced. The first is that nonresi —
dents simply do not have the same right to state benefits that
state residents have. Moreover, if enacted, the acceleration
provision would be a part of every loan contract. A borrower may
be estopped to assert that the provision 1is 1invalid. Finally,
and most significantly, any decision to change residency neces—
sarily carries with it certain consequences 1in terms® of state
benefits. Following a change 1in residency, the individual no
longer 1is eligible for benefits afforded residents by his former
state of residence while he 1is eligible for benefits afforded by
his new state of residence. In this case, it would seem that
one of the benefits for which eligibility would be lost is a con-—
tinuing state subsidized loan.

This doe:s not mean that a state could require

1/ The Commercial Fishing and Agriculture Bank 1is authorized to
Tinance limited entry permits using the permit as collateral.
However, because of constitutional challenges to the Ilimited
entry program, CFAB currently 1is not taking permits as collateral
for loans to finance the purchase of permits.
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forfeiture of all previous benefits upon a change 1in residency.
For example, a statute vrequiring vrepayment of all previously
granted benefits would present precisely the kind of barrier to
interstate migration which at Jleast four members of the United
States Supreme Court found 1impermissible in Zobel v. Williams.
supra. (See concurring opinion of Justice Brennan.)

However, that*"*is not what section 3 would accomplish.
AIl it would do is require a person ceasing Alaska residence to
“forego the continuing future state subsidy of the loan.

Summarizing, it is our opinion that section 3, which
would accelerate a commercial fishing loan if a borrower ceases
to be a state resident, probably would be found constitutional if
challenged in court. However, the question 1is not entirely free
from doubt, and we cannot give a certain answer.

We hope this answers your question. IT we can be of
further assistance, please contact us at your convenience.

Sincerely,

NORMAN C. GORSUCH
ATTORNEY GENERAL

G. Thomas Koester
Assistant Attorney General



§ 16.10.310 Alaska Statutes Supplement § 16.10.310

Effect of amendments. — The 1982 ua%e beginning "and includes fish eg?s"
amendment, effective June 16, 1982, sub-  fo the end of paragraph (2), and deleted
stituted "AS 16.10.265 — 16.10.296" for "raw" preceding "Oshery ’resource” in
‘AS 1610270 — 16.10.296” in the paragraph 14).

introductory language, added the lan-

Article 7. Commercial Fishing Loan Act

Section Section

310. Powers of the department 337. Deficiencies and transfer of entry
320. Limitations on loans permits after foreclosure

325. Guarantors 338. Entry’ permits as collateral .
330. LRepealed) o 339, Regilations ,

333. Loans forpurchase of Alaska limited ~ 342. Special account established

entry permits 36"). Definitions
335. Default and foreclosure

Sec. 16.10.310. Powers of the department (a) The department
ma

1) make loans to o _

A) individual commercial fishermen who have been state residents
fora continuous period of five years |mmed|atel% ﬁrecedmg the date of
application for a loan under AS 16.10.300 — 16.10.370 and have had
a crewmember or commercial fishing license under AS 16.05.480 or a
permit under AS 16.43 for any one of the past five years, and who
actively participated in the fishery during that period, for the purpose
of entry permits: _ _

(B) an individual who has been a state resident for a continuous
period of five years immediately grecedmg the date of application for
a loan under 'AS 16.10.300 — "16.10.370, who % because of lack of
tralnlngi or lack ofem_plo>(ment opportunities in the ar:-a of residence
does nothave occupational opportunities available other than commer-
cial fishing; orén) Is economically dependent on commercial flshm? for
a livelihood and commercial fishing has been a traditional way of life
for the individual in Alaska, for the repair, restoration or upgrading of
existing vessels and gear, for the Rurchase of entry permits and gear,
and for the construction and purchase of vessels;

(C) corporations, partnerships, or joint ventures, 100 percent of
which are owned by individual commercial fishermen who have been
state residences for a continuous period of five years immediatel
preceding the date ofapplication for a loan under A 1_6.10.310(a)(1)£\
and have had a crewmember or commercial fishing license under
16.05.480 or a Ferm itunder AS 16.43 for any one ofthe past_flvetyears,
axiu who actively' participated in the fishery during that period, for the
repair, restoration or upgrading of existing vessels and gear, for the
purchase of gear, and for the construction and purchase of vessels;

(2) designate agents and delegate its powers to them as necessary;
3) adopt regulations necessary' to carrylout its functions;
~ (4) establish amortization plans for repayment of loans, which may
include extensions for poor fishing seasons or for adverse market condi-
tions for Alaskan products; 1

C{yv"Al
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enter into agreements with private lending institutions, other

state agencies
purposes of AS 16.

or ager. lies of the federal government, to carry out the
0.300 — 16.10.370;

(0) enter into agreements with other agencies or organizations to

create an outreac

program to make loans under AS 16.10.300 —

16.10.370 in :ural areas of the state: .
~ (b) The department shall consult with.,the Department of Fish and
Game on requlations and procedures established under this chapter.

g§ 1ch 134

LA 1972; am § 3 ch 54 SLA 1973: am § 3 ch 128 SLA

975; am § 1ch 154 SLA 1977: am S 3ch 83 SLA 1978: am & 2— 7
ch 72 SLA 1979; am § 7 ch 113 SLA 1982)

Effect of amendments. — The 1977
amendment.in paragraph (1)(Ag of subsec-
tion (a%, supstituted ™crewmember or com-
mercial fishing license under AS 16.05.480
or a permit under AS 16.43” for "commer-
cial ‘fishing license,” inserted commas
following "three years,” "exjsting vessels
and gear," and "éntry permits and gear,"
deleted "and" following “existing vessels
and gear," and inserted "for” ?recedmg
"the construction and purchase of vessels.”

The 1976 amendment, in paragraph ﬁl)
of subsection (a?, inserted "immediately
preceding the date of application for a loan
under AS 16.05.300 — 16.05.370" and sub-
stituted "any one of the past five years,
and who actively participated in the
fishery during that period" for "three
years”in subcparagraph (A) and added sub-
paragralph ©. _

The 1979 @mendment substituted "one
ofthe past five years" for "three of the past
{_lve years™ in paragraph (2)(C) of subsec-

a

ion (a).

The 1982 amendment, effective June 25,
1982, in subsection (a), deleted "for the
repair, restoration ~or upgrading  of
existing vessels and gear™ following
"during that period" and "and gear, and for
the construction and purchaseé of vessels;
and" following "purchase of entry permit'
in subparagraph (1XA), added présent sub-
paragrafh 11(B), " substituted "AS
16.10.310(a)(1)(B)" for "AS 16.10.300 —
16.10.370" In subparagraph <1)(C), deleted
"rules and" preceding “regulations” in
paragraph (3), added "or for adverse
marKet conditions for Alaskan products”
to the end of paragraph (4), and added
paragraph (6).

Editor's notes. — Section 71, ch. 106,
SLA 1980 provides that after July 11981
"no further loans may be made under AS
16.10.310 and 16.10.320(a1) except for
loans authorized under AS 16.10.333 pur-
suant to AS 16.10.310 and 16.10.320(a)."

This section was redrafted by the revisor
of statutes to removegerson? pronouns in
conformity_with AS 01.05.031(c) and S 4,
Chapter 56, 1982, _

Section 64, ch. 113, SLA-i982, provides:
"A borrower who receives a loan before the
effective date of this Act lJune 25, 19827
under AS 16.10.650 — 16.10.720 Tnow
repealed] mav receive a loan under
DA 16.10.330(@%&1)(A) after the effec-
tive date ofthis Actit tfie total of the loans
received bv the borrower under AS
16.10650 — 1610720 and AS
16.10.310(2)(1)(A) does not  exceed
83?20'%8; 16.10.310@)(1)(B) or (C) if th

10.310(a or (C) if the
tota?ofthe loans recelvetfb the borrower
under AS 16.10.650 — 16.10.720 and AS
16.10.310(a)(1)(B) or (C) does not exceed
SI00.000

Section 65 of ch. 113, provides: "A
horrower who receives a loan under .AS

16.10.310 before the effective date of this
Act lJune 25, 1982] may receive a loan

under

1" AS 16.10.310ta)( )(B) or (C) after the
eff(ecnve date rf this A(]c? |f)the total of the
loans received by the borrower under AS
16.10.310 before the effective date of this
Act and AS 16.10.310 a?(l)(B or (C) after
the effective date of this Act does.not

exceed S100,000:
(9 AS 16.10.310(@)&1)(A) after the effec-
tive dale of this Act ifthe total of the loans
received under AS 16,10,310 before the
effective date of this Act and AS-
16'10'310@ 1)(A) after the effective date
of this Act'doés not exceed S300.000.

Section 66 of ch. 113 provides:
"Notwithstanding AS 16.10.32 (||) ang
secs. 64 and 65 of this Act the total of all
loans that a_borrower receives under;@
AS 1610650 — 16107200 (2 A
16.10.310 before the effective date of this
Act [June 25, ,198%); and ﬁ”) AS 16.10.310
after the effective date ofthis Act, may not
exceed S300.000.”
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Section 67 of ch. 113 provides: "In secs.  borrower. In this section ‘associate of a (1
64-66 of this Act a loan to an associate of  borrower” has the same meaning 6et out offic
a borrower is considered to be a loan tothe  under AS 16.10.320(d). own

Sec. 16.10.320. Limitations on loans, (3) A."loan under AS e(r%
16,10.310 — 16 10.370 o

1) may not exceed a term of 15 years; berie
2) may not bear interest exceeding 10-1/2 percent; _ 3 Sif
3) shall be secured by a first priority lien and appropriate security @
agreement; and _ b the-

(ﬁ) may notexceed 90 percent ofthe appraised value ofthe collateral 3 col
used to sécure the loan, exceptthat a loan granted under AS 16.10.333 oure
for the purchase of an Alaska limited entry permit may not exceed an secti
amount determined in accordance with (f)yor (h) of this section. 0

ﬁb) A lien in favor of the state is not required for loans guaranteed mull
fully by the federal government under the Federal Ship Financing Act fort
0f 1972 (46 U.S.C. secs. 1271-1279(b); 86 Stat. 909I), as amended. In the (2
case of a security agreement given to secure a loan made under AS @3
16.10.300 — 16.10.370 and covering a vessel documented under the agre

laws of the United States and so long as the Ship Mortgage Act of 1920
46 U.S.C. rr's, 911-984; 41 Stat. 10 3 as amended, and the Shipping ;
ct of 1916 v-46U.S.C. secs. 801-842; 39 Stat. 728), as amended, remain Used

ambi?_uous with respect to whether or not a State or state agency «
qualifies as a citizen ofthe United States for purposes ofthose Acts, the 16
first lien requirement of this section may be satisfied by the recorda- pem
tion and endorsement of a first preferred ship mortgage under the Ship eral
Mortgage Act of 1920, and b" perfection ofa security interest under the .
Uniform_Commercial Code — Secured Transactions (AS 45.09.101 — 8)
45.09.507), if the approval of the Secretary of Commerce is obtained 180"
under 46 U.S.C. sec. 839 for the transfer to the department of the {0 s
interest in a vessel documented under the laws ofthe United States. In has f
the case ofa security agreement given to secure a loan made under AS fishe
16.10.300 — 16.10.370 and covering a vessel documented under the owne
laws ofthe United States, the first lien requirement ofthis section may prect
also be satisfied by use of a trust deed and hond issued under it, if the ofex
trustee is a citizen of the United States and obtains a first preferred ana
ship mortgaPe on the vessel under the Ship Mortgage Act of 1920, and bom
the approval of the Secretary of Commerce is obtained under 46 U.S.C. unde
secs. 839 and 961 for the transfer of the bond or honds to the depart- g)
subs

ment if the trustee is not a trustee agproved by the Secretary of Com-
m?rceDundg{.z}Glu.g.ch\ s&cs!.Ii O%OrgT 839 and 961. bom

<

iveraicu Uy . OXjA 1304. bom

Loans made to a borrower under AS. 16.10.310(a)(1)(A) may not madi

exceed a total of $300,000. Loans made to a borrower ‘under AS 16.1(
16.10.310(a)(1¥(B) or (C) may not exceed a total of $100,000. A loan to the

ah associate ofthe borrower'is considered to be a loan to the borrower, SLA

For the purposes of this section, "associate of the borrower” means ch If
Ll

44
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(1) a corporation or other organization of which the horrower is an
officer, director or partner, or 1s, directly or indirectly, the beneficial
owner of 10 percent or more of any class of equity securities;

(2) a person who is, directly or indirectly, the beneficial owner of 10
percent or more of any class of equity securities of the borrower;

(3) a trust or 'other estate in which the borrower has a substantial
beneficial interest or as to which the borrower serves as trustee or in
a similar fiduciary capacity. o _

(¢) Two or more individual commercial fishermen who each satisfy
the requirements specified in AS 16.10.310_(a)(1)(B?_ma_1y jointly obtain
a commercial flshl_n?_ loan for the construction ofa fishing vessel or the
purtc_hase ofan existing fishing vessel. Loans granted under this sub-
section

(1?. may not exceed the amount specified in (d) of this section
multiplied by the number of qualified commercial fishermen applying
for the loan;

2) may not exceed a term of 15 years: _ _

shall be secured by a first priority lien and appropriate security
agreement; _ .
4) may not bear interest exceeding 10-1/2 percent; and
may not exceed 90 percent ofthe appraised value ofthe collateral
used to secure the loan. _ _

(0 Except as permitted in (h% of this section, a loan made under AS
16.10.310(2)(1)(A) and ggigfort e purchase ofan Alaska limited entry
permit may not exceed 90 percent of the appraised value ofthe collat-
eral used fo secure the loan.

% Re'oealed by § 72 ch 113 SLA 1952,

A loan for an entry permit under AS 16.10.310(a)(1P(B) may be
made for UR to 100 percent ofthe apJ)ralsed value of the collateral Used
to secure the loan If the borrower demonstrates that #1) the horrower
has at least three years of experience as a commercial fisherman in the
flsher(}/ to which the e_ntre/ ermit applies; and &2%the borrower has not
owned an Alaska limited entry permit in the year immediately’
preceding the application for the loan. In this subsection "three years
ofexperience as a commercial fisherman in the fishery”means that for
an accumulated total of three fishing seasons in the ‘same flsher¥ the
borrower has actively participated in the commercial harvest of fish
under the direction of a limited entry permit holder. »

() If a loan is made to a boriower under AS 16.20.310(a)(1)(Af), a
subsequent loan may notbe made to the borrower or an associate ofthe
borrower under AS 16.10.32 Qﬂa)(lF)(B) or (C). If a loan is made to a
uviTuwer-Linuer -+ 10.1U.QiVittiu/ D1 vi- ], -a-suuseCjueni. iuan may e
made to the borrower or an associate of the borrower under AS
16.10.310_(a?(1)(A) if the total of the loans received b% the borrower or
the associate under AS 16.10.310 does not exceed $300,000. $§ 1ch 134
SLA 1972; am § 3ch 54 SLA 1973; am § 3ch 125 SLA 1975 am § 1
ch 154 SLA 1977;am § 3ch 83 SLA 1978; am 8 2— 7ch 72 SLA 1979;
am §8 8— 12, 72 ch 113 SLA 19821)15
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Effect of amendments. — The 1978
amendment rewrote this section. _

The 1979 amendment substituted "nine
and one-half per cent" for 'seven per cent"
In paragraph (3%ofsubsect|on (@), in para-
graph (4) of subsection (c), and in para-
graph (4) of subsection (&), and deleted
except that loans granted dnder this sub-
section may bear interest at a rate notto
exceed eight per cent if the commissioner
determinés that an increase in the interest
rate is necessary for the securltX of the
loan" from the end of paragraph (4) of sub-
section (C). The amendment also added the
Ianguaé]e beglnnlnlq "except that a loan
granted under AS 16.10.333" to the end of
Para ra QS) of subsection (), rewrote
he first senténce of subsection (d), added
the present second sentence of subsection
d), and added subsections (f) and ().

The 1982 amendment, effective Jine 25,

Alaska Statutes Supplement
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(4, and substituted "90 percent” for "75
gercent In araglr,aEph( . The amendment
[so fsub_sn uted x?eg as germmed in
of this section, a loan made under AS
.10.310(a)é1)(A and %B for "A loan

ranted unger AS .16.10.333(a)" at the
ge&lnn?n 0 sudbs ction % ,and(a%ided1 su}l)-
sections {n) an @7 - ]

Editor’s nofte. — In view of t_hel

renumbering of the Uniform_Commercja
Cade In 1980 by the revisor of statutes, the
reference In ~ subsection () t% "AS
45,05,690 — 45.05.794" has heen changed
fo "AS 45.09.101 — 45.09.507." N .

Section 71, ch. 106, SLA 1980 provides .
that after July 1, 1981, "no further loans
maX be madé under AS 16.10.310 and
16. 0.320§a) except for loans authorized
under AS” 16.10.333 pursuant to AS
16.10.310 and 16.10.320(a)." .

For limitation on loans received under

1982, rewrote subsections (a) and (d);
repealed subsections (E) and gB and ‘in
subsection (&), substituted "AS 16.10,310-
%)(1)(8?" for "AS 16.10.3105&1) 1 (AP" in note to AS_16.10.310. .

the first sentence, substituted "(d) of this  This section was redrafted by the revisor
section” for "%) 1) of this section™In para- ofs%atutes to remove persona! ‘pronouns In
graph (1), substituted "10-V? percent" for  con ormltg/ with AS 01.05.031(c) and § 4,
nine and one-half per cent™in paragraph ~ Chapter 58, SLA 1982.

Sec. 16.10.325. Guarantors. Alperson may act as guarantor if the
borrower has insufficient collateral to secure a loan for the purposes
described in AS 16.10.310(a2(1)§B). The loan agreement shall
specifically describe the property ofthe guarantor to be used as collat-
eral by the borrower a*d shall be signed by the guarantor and the
borrower. The department shall provide the guarantor with a copy of
all notices sent to the borrower by the department. If the loan is for the
purchase of an entry permit, the guaranty by the guarantor may not
constitute a lien, mortﬁf\ge, or encumbrance on or pledge of the entry
permit. (8 13 ch 113 1982)

reé)ealed AS 16.10.650 — 16.10.720: AS
16.10.310 before June 25, 1982; and AS
16.10.310 after June 25, 1982, see editor's

June 25, 1982, in accordance with AS

Effective dates. — Section 78, ch. 113,
01.10.070(c).

SLA 1982, makes this section effective

Sec. 16.10.330. Sale ortransfer of mortgages, bonds and notes.
Repealed by § 14 ch 122 SLA 19830.

Editor’s notes. — The repealed section
derived from § 1, ch. 134, SLA 1972; § 4,

Sec. 16.10.333. Loans for gurchase of Alaska limited entr
permits, (a) Loans under AS 16.10.320(a) may be made to an individ-
ual commercial fisherman for the purchase of a limited entry permit

ch. 54, SLA 1973; 8 1, ch. 177, SLA 1976,
§ S.ch. 72, SLA 1979,
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upon certification b?/ the commission that the fisherman is a person
who qualifies as a fransferee for the permit under AS 16.43.010 —
16.43.380 and the regulations adopted by the commission.

(b) Upon approval by the commissioner, the permit to be purchased

may be pledged as security for a loan und_er_(ag of this section, if
? the certificate for the pledged permit lists the commissioner as
the e?al owner of the permit; . ,

() the certificate forthe pledged permit lists the debtor as the equi-
table owner of the permit; * ! o

(3 all annual permit'cards issued under the pledged permit list the
name of the debtor; . _

@ all obligations and responsibilities of a permit owner are
assumed by the debtor; _

(5) co-signers or other sureties for performance under the note are
not vested with qn%/ rights in the pledged permitar.d their obligation
is limited to satisfaction of the note and payment of costs directly
incurred by the department in administering the loan, _

(©) The commissioner is not liable for any act or omission resulting
from permit ownership nor will that act or"omission affect his title to
the permit or his rlg_hts under it. o

d$Upo_n satisfaction of the note b%/ the debtor, the commissioner
shall certify to the commission that the note has bee_n satisfied.
~(e) Upon’certification as provided in (d) of this section, the commis
sion shall amend the permit certificate to list the debtor as the legal
owner.

(0 In dete_rminin%whether an individual commercial fisherman is
reasonably I|keI¥ to be able to repay a loan made under this section, the
commissioner sh™l consider the ‘individual commercial fisherman’s
income from commercial fishing and from all other sources. (§ 4 ch S3
SLA 1978; am § I’ch 106 SLA 1980)

Effect of amendments. — The 1980 reassi_?nment of entry permits taken as
amendment added subsection (fj. securlg for loans aftér such permits fre
Cross references. — AS to the revoked, see AS 16.43.355i).

Sec. 16.10.335. Default and foreclosure, (a) Ifthe debtor defaults
upon a note for whi> . a limited entry permit has been pledged as
security under AS 16.10.333 or under AS 16.10.338, the commissioner
shall provide the debtor, by registered or certified mail sent to his last
known address on file with the commissioner, with a notice of default
which, includes o o
“ (D) a description of the security given for the note including the
number assigned to the pledged permit by the, commission;

2) the date upon which the default occurred; _

3) the amount ofarreara?es as of the date of the notice, the total
amountremaining on the note less unearned interest, and the amount
of daily interest;
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(@) astatementthat the debtor may, within 15 days ofthe postmark
date ofthe notice, reguest a hearing at which he may submit evidence
showing he has not defaulted; _ _

_$5)_ a statement that the note may be reinstated if brought current
within 60 days from the ﬁostmark date of the notice;
~ (6) a statement that the note may be paid in full less unearned
interest within 90 days from the postmark date of the notice; o
ang) the place where reinstatement or payment in fulll_lmay_ be made;

. |

(8) a notice in at least 10-point bold type stating: "IMPORTANT:
YOUR FAILURE TO REINSTATE ORPAY THIS NOTE IN FULL BY
THE DATE SPECIFIED WILL RESULT IN AFORFEITURE OF ALL
RIGHTS TO THE PERMIT AND THE POSSIBILITY OF LEGAL
ACTION BEING INSTITUTED AGAINST YOU.” e .

()  Upon the debtor’s failure to reinstate or satisfy the note within
the time s(Joecmed in (a) of this section, his interest in the permit is
terminated by operation of law without further notice. Any entry
permit cards issued to him under the permit shall be cancelled immedi-
ateI?/ upon receipt by the commission of a certificate of termination
containing a copy of the notice required by (a) of this section issued by
the commissioner. (§ 4 ch 83 SLA 1978; am '§ 9 ch 72 SLA 1979)

Effect of Amendments. — The 1979  subsection (a?and substituted "his interest
amendment inserted “"or under AS in the permit” for "his equitable interest"
16.10.338" in the introductory language of in the first sentence of subsection (b).

Sec. 16.10.337. Deficiencies and transfer ofentry permits after
foreclosure, (a% Upon a foreclosure on an entry permit as provided in
AS 16.10.335, the commissioner shall offer the commission a right of
first refusal if the permit is subject to a buK-back program under AS
16.43.290 — 16.43.330 at a price rqual to the amount outstanding on
the note plus any costs the department directly incurred in adminis-
tering the loan.

(l()? Ifthe commission does not exercise its right offirst refusal within
30 days after it receives the offer, or if the permit is not subject to a
buy-back program under AS 16.43.290 — 16.43.330, the department
shall promptly notify the debtor of this fact. The debtor has 30 days
from the postmark date of the notice to nominate a person qualified to
assume the note. The dperson nominated must qualify under the
requirements of AS 16.10.333(a). If qualified, he may assume all rights
and liabilities of the original debtor.

0) Repealed by § 72 ch 113 SLA 1982 -

_ Nothmq in this section affects the right of the commissioner to
institute legal action for a deficiency resulting from a default on a note
Flven under AS 16.10.333. In addition to any deficiency, the debtor is
lable for the costs ofadm |n|ster|ng the note and for costs and attorney
fees. (§ 4 ch 83 SLA 1978; am § 72 ch 113 SLA 1952)



Ir)r M Bill Sheffield, Governor

DEPARTMENT OF LAW
OFF/CF OF THEATTORNEY GENERAL i@%ﬁ&%ﬁ A i

December 6, 1982

D.A. Hostek, Director
Division of Business Loans
and Veterans Affairs
Department of Commerce
and Economic Development
Pouch D
Juneau, Alaska 99811
Re: Constitutionality of Residence
Requirement for Fishing Loans
(AS 16.10.310).
Our fTile 366-161-83.
Dear Mr. Hostak:

In a November 26, 1982 opinion, this office concluded
that the five-year durational residency requirements for commer —
cial fishing 1loans 1in AS 16.10.310(a)(l) clearly are unconsti—
tutional, that no good faith defense of the requirements could be
advanced if they were challenged in court, and that the require—
ments were not severable. As a result, we concluded that the
Department of Commerce and Economic Development, Division of Bus—
iness Loans and Veterans®™ Affairs, had no choi e but to suspend
the program until the legislature had-an opportunity to amend the
enabling legislation.

Governor Sheffield asked us to review the conclusions

, «

of that opinion to determine whether the program legally can be
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reinstituted between now and the time the legislature has an op—
portunity to address the problem created by the five-year dura-—
tional residency requirement. Governor Sheffield"s request
stemmed from a strong desire to minimize the adverse consequences
resulting from suspension of the program at this time. 1/

In response to the governor®s request, we have under —
taken a thorough review of the November 26, 1982 opinion. Fol —
lowing that review, we remain satisfied that two of the conclu—
sions reached 1in that opinion are correct: (1) the five-year
durational residency requirements are unconstitutional;, and
(2) no good faith defense of those requirements could be advanced
if they were challenged in court.

However, we are not as certain about the <conclusion
regarding the severability of those requirements from the re—
mainder of the statute. Under Lynden Transport, 1Inc. v. State.
532 P.2d 700 (Alaska 1975), a two-step test for severability 1is
employed. First, it must appear that Ilegal effect can be given
to the remainder of the statute after the offensive provision 1is
stricken. Here, legal effect certainly can be given to all three
subparagraphs of AS 16.10.310(a) (1) if the words "of five

years"are deleted from each subparagraph. Ifthose deletions

1/ This _time period -- i.e., Dbetween Thanksgiving and early?~
spring -- is_the fishing~off-season. Accordingly, it is the bus—
iest time of year for financial transactions most directly im—
pacted by a suspension of the commercial fishing loan program.
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are made, the eligibility requirement 1in general would be that
applicants "have been state residents for a continuous period [OF
FIVE YEARS] 1immediately preceding the date of application for a
loan."” AS 16.10.310(a)(1)(A) (material in brackets deleted).

The second element of the Lvnden Transport test is that
it must appear the legislature intended the remainder of the
statute to stand if the offensive provision was stricken. In AS
16.10.300, the legislature declared the policy underlying the
commercial fishing loan program: "It is the policy of the state,
under secs. 300-370 of this chapter, to promote the rehabilita—
tion of the state"s fisheries, development of a predominantly
resident fishery, and continued maintenance of commercial fishing
gear and vessels throughout the state by means of long-term low
interest loans.” Neither the rehabilitiation of the state ™
fisheries nor the continued maintenance of commercial Tfishing
gear and vessels 1is related, either directly or indirectly, to a
durational residency requirement. If the five-year durational
residency requirement 1is not severable and the program must be
suspended as a result, these legislative purposes clearly v-MIl be
thwarted. We believe the presence of legislative purposes wholly
unrelated to the durational residency requirement may be viewed
as evidence that the legislature 1intended the remainder of the
statute to stand if the durational- residency requirements were

stricken.
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Moreover, the express legislative purpose of promoting
development of a predominately resident fishery and the implied
legislative purpose of ensuring that only bona fide state resi—
dent commercial fishermen qualify for commercial fishing loans
both can be accomplished quite easily without a statutory fTive-
year durational residency requirement. Without that requirement,
eligibility still would be limited by statute to those who ™"have
been state residents for a continuous period” -- i.e., bona fide
Alaska residents.

In other words, all of the legitimate legislative
purposes underlying both the statutory commercial fishing loan
program as a whole and the specific five-year durational
residency requirements can be satisfied even 1if the five-year
requirements are severed. As a result, we believe it is
reasonable to conclude that the legislature would have 1intended
the remainder of the statutory commercial fishing loan program to
stand if the unconstitutional five-year durational residency
requirements were stricken.

Accordingly, under Lynden Transport, the offensive
five-year durational residency requirement can be found sever—
able. We believe that 1is the result the Alaska Supreme Court
would reach if the question was presented to it. As a result, we
believe vyou should reinstitute the program under AS 16.10-

.310(a) (1), but without the five-year durational residency re-



D.A. Hostak, Director December 6, 1982

Division of Business Loans & Veteransl Affairs Page 5
Dept, of Commerce & Economic Development

366-161-83 f -

qguirement. ..That conclusion 1is supported by AS 01.10.030, the

state®"s general severability clause 2/, which the Alaska Supreme
Court views as establishing at least a weak presumption in favor
of severability. Williams v. Zobel, 619 P.2d 422 (Alaska 1980).

Once the five-year durational residency requirements
are severed, the statute then requires only that applicants have
been state residents for a continuous period immediately prior to
applying for a loan as an objective test of residency. To estab—
lish a legally defensible objective standard for the length of
the statutorily required continuous period of residency, we be—
lieve the Department of Commerce and Economic Development should
adopt emergency regulations under AS 16.10.310(a)(3) and AS 44-
.62.250.

The length of any period of residency required by such
regulations should be within a range which could be defended 1in
court. Under the cases cited in the November 26, 1982 opinion,

30 days clearly would be permissible. One year almost certainly

2/ AS 01.10.030 provides:

Any law heretofore or hereafter enacted by the
Alaska Legislature which Jlacks a severability
clause shall be construed as though it contained
the clause in the following language, "If any pro-—
vision of this Act, or the application thereof to
any person or circumstance 1is held invalid, the
remainder of this Act and the application to other

persons or circumstances snail* not be effected
[sic] thereby.™
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would be permissible. A good faith argument could be made that

two years 1is permissible because of the highly transient nature
of fishermen, although it is more likely than not that a two-year
durational residency requirement would be found unconstitutional
if challenged 1in court. .To assist your department 1in adopting
the necessary emergency regulations, we are attaching a draft
finding of emergency, or r of adoption, and amended regulation
conforming to the. requirements of AS 44.62.250. 3/

We are aware that the Alaska Supreme Court has acknowl —
edged the doctrine of separation of powers. See e.g., Brad-ner v.
Hammond, 553 P.2d 1 (Alaska 1976); Public Defender Agency v( Su—
perior Court, 534 P.2d 947 (Alaska 1975). Under that doctrine,
some might criticize a policy under which the attorney general
concludes that constitutionally offensive provisions are severed
under the Lynden Transport analysis with the executive branch
then proceeding to implement the remainder of the statute. 4/ It

apparently was for this reason - i.e. that severing the consti—

tutional portion of the statute could be viewed as impermissible

2/ Your department must then follow the additional steps
outlined in the Drafting Manual for Administrative Regulations.
See checklist on pp. 12-13 and chapter 5.

4/ This is precisely what happened when this department pro—
posed to settle a court challenge to the state®s longevity bonus
program by severing the program®s unconstitutional residency re—
guirements and establishing a one-year durational residence re—
guirement 1in their place.
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legislating by the executive branch -- that former Attorney

General Condon concluded that you had no choice but to suspend
the program pending a legislative solution.

However, 1in the extraordinary situation where a stat—
utory requirement clearly 1is unconstitutional and cannot be de—
fended in court, | believe the better result is for the legisla-
tive wiil expressed in the oVeraII statutory scheme to be imple—
mented without the constitutionally offensive provisions if they
can be severed under the Lynden Transport analysis. This gives
the executive branch much more flexibility when the Ilegislature
passes a statute which is unconstitutional 1in part. Under aLpoI—
icy where offensive provisions cannot be severed, the difficult
choice® is between continuing to implement an unconstitutional
statute or suspending an entire progranm. However, 1f an offen—
sive provision can be severed, the executive branch can implement
the legislative will in a constitutional manner, thereby satisfy—
ing the programmatic desires expressed by the legislature without
running afoul of constitutional constraints.

IT the legislature is dissatisfied with this result, or
disagrees with the attorney general®s conclusion regarding
severability, it always has the option of amending the statute or
repealing it altogether. _Ultimately, the legislature must take

final responsibility for the statutes which govern the state.
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To intrude as little as possible into the Ilegislative
sphere, Governor Sheffield has made it clear that the solution
outlined above is to be an interim solution only. Under AS 44.62-
.260(a), emergency regulations expire 120 days after they are

eadopted. At that time, if the legislature has not addressed the
.problem presented by the wunconstitutional five-year durational
residency requirements, the program should again be suspended.

We are sending copies of this opinion to Senator
Kerttula and Representative Hayes to ensure that the legislature
has notice that the program will be suspended upon expiration of
the emergency regulation if there is no legislative action before
then. Consequently, the legislature will have toact if it de—
sires the program to continue beyond the expirationdate of the
emergency regulation.

The administration is considering proposing legislation
to remedy this problem, although no decision has been made in
that regard. However, any permanent solution to the problem cre—
ated by the unconstitutional five-year durational residency re—
gquirement in AS 16.10.310(a)(1) must be provided by the legis—
lature. The interim solution outlined above 1is simply a prag-
.matic approach to solving the problem temporarily to avoid the
considerable hardship immediate suspension of the program would

work on the commercial fishing industry while the Jlegislature

considers this matter.
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We will be happy to work with you in putting this sug-—

gested interim solution into practice.

Attorney General
NCG:GTK:dim
Attachment

cc: Senator Jalmar Kerttula
Representative Joe L. Hayes
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State Capitol

Official Business Juneau, Alaska 99811

MEMORANDUM

TO: The Honorable Joe Hayes
Speaker of the House
mAnchorage

. FROM: Mark K. Johnson
Juneau

Subjects: Proposed legislation regarding (a) Commercial Fishing Loan
Act and (b) Fishermen®s Mortgage and Note Fund.

Each of these programs was identified by the Attorney General 1in his
letter of September 1, as posing constitutional problems because of
durational residency requirements. After some research and reflection
it was determined that attempts to cure the problems with these#
programs should be simple rather than complex.

In the Commercial Fishing Loan Act, AS 16.10.310-16.10.360, the
Department of Commerce is given the authority to make loans to
individual commercial fishermen and eligible business ventures

for "the repair., restoration or upgrading of existing vessels and
gear, fTor the purchase of entry permits and gear® and for the
construction and purchase of vessels.,.". The program also imposed
a five year continuous residency requirement for eligibility for
these loans.

The proposed legislation .would delete the five year residency
requirement entirely but expand a requirement that an apv. licant
have actively participated in the fishery from one out of the Ilast
five years to three out of the last five years. Inasmuch as there
is no residency requirement for the holding of a limited entry
permit or on participation in the fishery as a crewmember, this
may be a appropriate response.

Legislation creating the Fishermen®s Mortgage and Note Fund, AS
16.10.650-16.10.720, also imposed a five year durational residency
requirement on applicants for _.that program. The proposed legislative
response would also delete this requirement from the law. But at
the*same time, the response would impose upon an applicant the

burden of establishing that "he is likely to contribute to the
economic stability of the state”



My lenderstending of the oninion of the U.S. SuDreme Court 1in
Zobel V., Williams, JJ.S* , 72 L Ed 2d 672,* (1982) , is that
the-imposition or sucn a requirement is acceptable. Such a
requirement does not suffer from the defect of being only
backward looking but is rather, only concerned with the present
and the future. I believe accordingly that such a requirement
is a "legitimate state purpose”. See the opinion of Justice
Brennan at 72 L Ed 2d 672,*at 684.

These last two pieces of proposed legislation represent the final
areas in which legislative action is appropriate with the exception

of the longevity bonus program. I will be spending some time
on that issue to determine if some kind of legislative solution
can be fashioned. I expect, however, that: the likely conclusion

is that the "program must be scraped altogether or funded at
a dramatically higher level.



Sec 1: AS 16.10.310 is amended to read:

Sec. 16.10.310. Powers of the department. (a) The department may
(1) make Iloans to
(A) individual commercial fishermen who have had a crewmember or

commercial fishing license under AS 16.05.480 or a permit under AS
16.43.010-16.43.380 for any three of the past five years-.and who
actively participated in the fishery during that period, for the
repair, restoration or upgrading of existing vessels and gear, for

the purchase of entry permits and gear, and for the construction and
purchase of vessels; and

.(3)corporations, partnerships or joint ventures, 100 per cent of

"which are owned by individual commerical fishermen who have had a
crewmember or commercial fishing license under AS 16.05.480 or a permit
under AS 16.43.010-16.43.380 for any three of the last five years,

and who- actively participated in the fishery during that period, for
the repair, restoration or upgrading of existing vessels and gear,

for the purchase of gear, and for the construction and purchase "of
vessels;

(2) designate agents and delegate its powers to them as necessary;

(3) adopt rules and regulations necessary to carry out its functions;
(4) establish amortization plans for repayment of loans, which may
include extensions for poor fishing seasons;

(5) enter into agreements with private lending institutions, other
state agencies or agencies of the federal government Co carry out

the purposes of AS 16,10,300-16.10.370.

(b) The department shall consult with the Department of Fish and

Game on regulations and procedures established under AS 16.10,010-

16.10,720,



Sec. 1: AS 16.10.680 1is amended to read:

Sec. 16.10.680. Eligibility for loans . (a) The commissioner may
purchase a mortgage or note under AS 16.10.660(b) if it secures a
loan to an individual who meets one of the requirements of (b) of
this section and"who

(1) does not qualify for a loan for the purposes described 1in
AS 16.10.670 under a state loan program;

.(2) has not previously participated in the loan progranm
established in AS 16.10.650-16.10.720 or in any other state loan
program for the purposes described in AS 16.10.670; and

(3) meets the guidelines established by the commissioner to
determine whether the applicant is reasonably likely to succeed as
a commercial fisherman and be able to repay the loan.

(b) In addition to the requirements of (a)(l)-(4) of this section,
the commisioner may purchase a mortgage or note under AS 16.10.660(d)
only if it secures a loan to an individual who demonstrates under
guidelines established by the commissioner that he is likely to
contribute to the economic stability of the state and

(1) because of his lack of training or the lack of employment
opportunties in the area in which he resides, he does not have
occupational-opportunities available to him other than commercial
fishing; or

(2) he is economically dependent on commercial fishing for a
livelihood and. commercial fishing has been a traditional way of life
for him in Alaska.

(c) The commissioner may not refuse to purchase a mortgage or note
from a private financial institution under AS 16.10.660(b) solely
because the applicant for the loan does not have a credit history.

(d) In determining whether the applicant is reasonably likely to be
able to repay the loan under (a) (4) of this section-, the private
financial institution shall consider the applicant®s income from

commerical fishing and from other sources.



FINDING OF EMERGENCY

The Department of Commerce and Economic Development finds that an

emergency

exists and that the attached amendment 1is necessary for

the immediate preservation of the public peace, health, safety,

or general

emergency

1.

welfare. A statement of the facts constituting the
is:

In a November 26, 1982 opinion, the Department of Law
concluded that the five-year durational residency re—
qguirements Tfor commercial fishing loans in AS 16.10-
.310(a) (1) (A), (B) and (C) are unconstitutional.

In a December 6, 1982 opinion, the Department of Law
concluded that the five-year durational residency re—
guirements for a commercial fishing loan are severable
from the remainder of the statutory program.

The commercial, fishing loan program was 1initially en—

acted in 1972. Since that time, it has become very
important to the continued viability of the commercial
fishing industry 1in Alaska. In addition to providing

financing for vessels and gear, the commercial Tfishing
loan program provides the only mechanism for financing
the purchase of limited entry permits using the permits

as collateral. If the program is suspended, it will
work an immediate and <considerable hardship on the
commercial, Tfishing 1industry in Alaska. Therefore,

03 AAC 80.100 must®"be amended, to remove the requirement
that an individual be a five-year resident to* qualify
for a commercial fishing loan for the immediate preser —
vation of the general welfare of the industry.

The Department of Law concluded that the five-year dur—
ational residency requirement in AS 16.10.310(Ca)(1)(A),

(B) and (C) was 1intended to ensure that only bona fide
residents® of Alaska qualify for ~commercial fishing
loans. The 1legislature has not funded this department
with a sufficient staff to make individual inquiries of
each applicant for a commercial fishing loan to deter —
mine on an individualized basis whether that applicant

is in fact a bona fide resident of Alaska and, at the

.same time, to make the necessary evaluation of an ap-—

plicant®s financial situation for purposes of obtaining
a loan. As a result, some legally permissible screen—
ing requirement to test the bona fides of residency
must be adopted.

The Department of Law informs us that a one-year dura-—
tional residency requirement almost certainly 1is con—
stitutional when a fundamental right or basic necessity
of life 1is not 1involved, and that eligibility to apply
for a commercial fishing 1loan 1is not a fundamental
right nor a basic necessity of life.



ADOPTION ORDER

Under authority of AS 16.10.310(a)(3), the regulation -is there—
fore adopted as an emergency regulation to take effect immediate —
ly upon* filing by the Jlieutenant governor as provided in
AS 44.62.180(3).

DATE: December 7, 1982
Juneau, Alaska

Richard A. Lyon, Commissioner .
Department of Commerce and
Economic Development

FILING CERTIFICATION

I, Stephen Alan McAlpine, Lieutenant Governor for the State of

Alaska, certify that on December 7, 1982, at .me, 1
filed the attached regulations according to tne" provisions of
AS 44.62.

Stephen Alan McAlpine
Lieutenant Governor



3 AAC 80.100. DEFINITION OF TERMS. Unless the context
requires otherwise, 1in this chapter ana in the forms and in-—
structions of the commissioner

(1)) "resident” means a corporation, partnership
or limited partnership 100 percent of which is owned by a
resident commercial fisherman or an individual who, except
for brief intervals, periods of military service, or atten—
dance at an educational or training institution has resided
in the state for one year [FIVE YEARS]; "residence" is deter
mined by where the individual

(A) is registered to vote;

(B) maintains his permanent place of abode;

(C) files his tax returns;

(D) registers or licenses his personal prop
erty, 1including but not limited to cars, boats, trucks
and trailers;

(E) 1is licensed to drive; and

(F) maintains bank accounts, savings ac-—
counts, lines of credit and other financial relation—
ships. (Eff. 9/26/76,Reg. 59; adi 5/16/81, Reg. 78;
am 1, Reg. )

Authority: AS 16.10.31
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House of Representatives State Capitol

Juneau, Alaska 99811
(907) 465-3706
Al Adams

OUT OF SESSION

Chairman P.O. Box 333

i : Kotzebue, Alaska 99752
Committee on Finance 1907, 4423320
1024 W . 6th

Anchorage, Alaska 99501

March 16, 1983 (907) 2740615

MEMORANDUM
TO: House Finance Committee Members
FROM: Al Adams, Chair (W .A

House Finance Committee

SUBJ: CS HB 15 (Loans), relating to the commercial
fish loan progranm

Commercial Fishing Loan Program

AS 16.10.300 - .370 provides loans for commercial
fishing. An eligible individual, corporation,
partnership or joint venture may receive a loan for
repair of vessels and gear, construction and purchase
of vessels, or purchase of gear or limited entry
permits. The amount of the loan may not exceed 90% of
the appraised value of the collateral used to secure
the loan. Loans up to $300,000 are provided at 10.5 %
interest for fifteen years.

Effect of the Bill on the Progranm

The bill seeks to address the potential
unconstitutionality of the five year residency \
requirement in statute. Currently, the Department of
Commerce and Economic Development (DCED) 1is operating
under emergency regulations that provide for a one year
residency requirement. However, these regulations
expire April 6, 1983. It is hoped that the legislature
will act on this bill before that date so that new
regulations can be drafted reflecting legislative
intent regarding residency for the progranm.

The bill also addresses the amount of funding available
for loans under $35,000 and an accelerated repayment
plan for loan recipients who move Outside during the
term of loan repayment.



Differences between CS HB 15 (Loans) and HB 15

Section I of the original bill provided for a one year
residency requirement immediately preceding the date of
application for the loan and required an applicant to
have had a crew member or commercial fishing license
for any three of the past five years. The CS has been
modified to provide for a two year residency
requirement, and possession of a license for the year
immediately preceding the date of the loan application
and any other two of the past five years.

The rationale behind the two year requirement 1is
provided in the Loan Committee®s proposed letter of

intent. Basically, it is the Committee™s desire that
the program be protected from fraudulent applications
to the extent constitutionally possible. Since

residence 1is generally transitory throughout the year
for a fisherman, the longer the residency requirement,
the easier it will be for DCED to distinguish between a
resident and a nonresident. The letter of intent has
been approved by both the Department of Law and the
Division of Legal Services, Legislative Affairs Agency.

The language of +-he CS regarding holding a license for
a certain number of years 1is an attempt at compromise
between the language provided in the original bill, and
the Governor®s bill on the same subject- SB 73.

Section 2 was added to the committee substitute at the
request of Representative Fuller. It provides that at
least 10% of the funding appropriated would be
available for.loans under $35,000.

The Loan Committee Chair requests that the language of
this section be changed slightly to make it clear that
the intention is for 10% of the annual appropriation to
be used for this purpose, not 10% of the entire
revolving loan fund. He has provided language to the
committee to address this problem.*

Section 3 was added to the committee substitute at the
request of Representative Goll. The language would
provide that loan beneficiaries who move OQOutside during
the term of loan repayment must pay off the loan within
six months. The Department of Law has indicated that
no legal problems will arise from this section.

Fiscal Note

DCED has requested one additional investigator



position. The department feels that the residency
change will necessitate more careful review of

applications. Currently, DCED passes along potentially
fraudulent applications to the Office of Special
Prosecutions in the Department of Law. Law does not

have the personnel necessary to carefully investigate
the volume of potentially fraudulent applications that
have arisen due to the institution of a shorter
residency requirement.

The costs associated with this position equal $ 63,656.
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Offered: 3/9/83
Referred: Finance
Original sponsors: Hayes, Flood,
Lindauer, et al
BY THE SPECIAL COMMITTEE

IN THE HOUSE ON STATE LOANS

CS FOR HOUSE BILL NO. 15 (Loans) am

IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION
A BILL

For an Act entitled: "An Act relating to commercial fishing loans (AS 16.-

10.300 - 16.10-370); and providing for an effective

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 16.10.310(a) 1is amended to read:

(a) The department may
(&) make loans to

(A) individual commercial fishermen who have been
state residents for a continuous period of two years fFIVE YEARS
immediately preceding the date of application for a loan under
AS 16.10.300 - 16.10.370 and have had a crewmember or commercial
fishing license under AS 16.05.480 or a permit under AS 16.43 for
the year immediately preceding the date of application and any
other two [ANY ONE] of the past five years, and who actively
participated in the fishery during those periods [THAT PERIOD],
for the purchase of entry permits;

(B) an individual who has been a state resident for a
continuous period of two years [FIVE YEARS] immediately preceding
the date of application for a loan under AS 16.10.300 - 16.10.-
370, who

(i) because of lack of training or lack of em-
ployment opportunities 1in thearea ofresidence does not
have occupational opportunitiesavailable otherthancommer-

cial fishing; or

-1- CSHB 15(Loans) am
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(i) is economically dependent on commercial
fishing for a livelihood and for whom commercial fishing has
been a traditional way of life for the individual 1in Alaska,
for the repair, restoration or upgrading of existing vessels
and gear, for the purchase of entry permits and gear, and
for the construction and purchase of vessels;

(C) corporations, partnerships, or joint ventures, 100
percent of which are owned by individual commercial fishermen who
have been state residents for a continuous period of two years
[FIVE YEARS] immediately preceding the date of application for a
loan under AS 16.10.310(a)(1)(B) and have had a crewmember or
commercial fishing license under AS 16.05.480 or a permit under
AS 16.43 for the year immediately preceding the date of applica-
tion and any other two [ANY ONE] of the past five years, and who
actively particip? ted in the fishery during that period, for the
repair, restoratic a or upgrading of existing vessels and gear,
for the purchase of gear, and for the construction and purchase
of vessels;

(2) designate agents and delegate its powers to them as
necessary;

(3) adopt regulations necessary to carry out its functions;

4) establish amortization plans for repayment of loans,
which may include extensions for poor fishing seasons or for adverse
market conditions for Alaskan products;

(5) enter into agreements with private lending institu-
tions, other state agencies, or agencxes of the federal government, to
carry out the purposes of AS 16.10.300 - 16.10.370;

(6) enter into agreements with other agencies or organiza-

tions to create an outreach program to make loans under AS 16.10.300 -

CSHB 15(Loans) am -2-

V=
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16.10.370 in rural areas of the state.
Sec. 2. AS 16.10 is amended by adding a new section to read:

Sec. 16.10.315. ALLOCATION OF LOANS. The department shall
allocate at least ten percent of the money that is appropriated to
make loans under AS 16.10.310 for loans of $35,000 or less made under
AS 16.10.310(a)(1)(B) and (C).

Sec. 3. AS 16.10.320 1is amended by adding a new subsection to read:

a) IfT a borrower ceases to be a state resident during the term
of a loan made under AS 16.10.310 - 16.10.370, the loan shall be
accelerated and the outstanding principal apd interest shall be repaid

by the borrower within 120 days after the state residence terminates.

* Sec. 4. This Act takes effect immediately in accordance with AS 01.-

10.070(c).

-3- CSHB 15(Loans) am



COMMITTEE REPORT

SENATE
FURTHER:
3/22/83
Date:
Mr. President:
The Committee on LABOR & COMMERCE has had CSHB 15 (Loans) am

Relating to commercial fishing loans; eff. date

under consideration and (a majority of the committee) (the

committee)
reports it back with the following recommendafi ons :

[ ] do pass [1 do not pass

[ ] do passwith attachedamendments(s)

. i/\] same titl
[vT replace withSCS for (LESI’F{;F” ?D [

J new title

and recommends CZ‘:) 0Q5S
" Q/ywALr&J1j
L 1 AND attaches a "Letter of Intent” ’SK:H New Fi scat-Olote
[ 1] reports it backwithout recommendation

[ ] referred to the Committee

MEMBERS HAVING
OTHER RECOMMENDATIONS:

CHAIRMAN



STATE- OF ALASKA

FISCAL NOTE Revision Date March , 1983
1. REQUEST I1. FISCAL DETAIL
Bill/Resolution No.: SCSCSHB 15 Agency Affected: Commerce & Econ. Developmer
Title: Commercial Fishing Loans Program Category Affected: Development
Sponsor: Haves, Flood, lindauer, et al. BRU, Program of Subprogram”J Affected:

Requestor: Loans & Veterans® Affairs

EXPENDITURES/REVENUES: (Thousands of Doll ars)

FY 83 Fy 84 FY 85 Fy 86 Py 87  Fy 88 |
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CAPITAL
REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUND 1 63.7 61.3 |
FEDERAL FUNDS
OTHER (Specify Source)

65.0 68.9 73.1

1
POSITIONS:
FULL-TIME 1
PART-TIME
TEMPORARY 1
1
I11. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:
IV. ANALYSIS: Attach a separate page for any Analysis
Prepared By: D."A."los”atc/"r"" Phone: 465-2510
Division: Loans & Veterans® Affairs / / Date: 3-3D-S3
Approved by Commissioner: Richard A. Lyon = --———- — sDate: E;Afa() 'é§E§

Department: Commerce & Economic Development

Distribution:
Original to Legislative Finance
Copy to Office of Management and Budget (for Legislature introduced bills)
Copy to Department (for Governor introduced bills)
Copy to Sponsor

Copy to Requestor (if different from Sponsor) s 3/R/R3




SCSCSHB 15 (Loans AM) FISCAL NOTE ANALYSIS:

Provides for an Investigator Ill position. This position”s
primary responsibility would be to investigate the residency
claims of applicants under the Commercial Fishing Loan Program.
This would involve civil as well as criminal investigations.

A large amount_of the emphasis would be to insure that only
qualified applicants receive loans and to prosecute applicants
who provide fraudulent claims. There would also be a large
amount of follow-up work. SCSCSHB 15 (Loans am) provides for
an accelerated payback if a borrower terminates his State
residency. All figures are based on a @nflation increase
per year. FY "85 figures are slightly lower than FY. "84, due
to the elimination of one-time expenditures for equipment and
commodities.
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10.  Travel 02 7.872.00
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12, Commodi ties 04 520. UU
13, Equipment 0S 5.300.00
14.  Other 2 700.00
15, TOTAL COST 63.656.00
RECEIPT CODE FUND INC SOURCE
16. Federal Receipts 1002
17. G.F. Match 1003
18. Ceneral Funds 1004 63.656.00
19. [-A Receipts 1005
20. Program Receipts 1028
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STATE OF ALASKA
PRELIMINARY STATEMENT OF FISCAL [IMPACT

Bill Nc: CSHB 15 (Fin) Page 1 of 2 Date on Bill 3/3/33
Title: "An Act relatin~Q to commerical fishing loans;.........
Sponsor: Special Committee on State Loans

Requestor:

1. Estimated fiscal impacts on:

a. Expenditures:
(Thousands of Pollars)
i FY S3 j Fy 8 1 Fy 85 1 Fvy 86

iCcDifai [ |
I0oeraiino | 53.7 i 61.3 |
ITotal I 53. 7 i 61.3

b. Revenues:
IRevenue

2. Source of funds tn offset fiscal impact of bill:

3. AssumDtions:
1. Five-year residents have a longer track record in Alaska, which makes their

residency v.licators much more obvious and more easily obtainable. A two-year
residency requirement would require more investigative work into the residency

. __background .of. the applicant. . @@ e

2. Contact with other states will be necessary 1in cases which 1involve prepared
term residency to determine the actual dates of residence.

e 3. Followup investigative work will need-to be done to insure that principal and
) ) interest on these loans 1is repaid within 120 days after State residency
4. Disclaimererminates. o, . .
This statement has not been reviewed by the OMB in the Office of the Governor. It the
fore does not_igpresentAlthe fkﬁal estimate of fiscal impact. _
Prepared By: 0. Hostak Phone: 465-2510
Division: |pans & Veterans®™ Affairs Date:
Approved by Commissioner: 4t £ >0\ Date:
Department: v - n&wol Annont

5. Distribution:
Original to Legislative Finance
Copy to OMB
Copy to Sponsor
Copy to Requestor

2/15/83
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CSHB 15(Fin) An Act relating to the eligibility for commercial fishing loans
Page 2 of 2

Monthly Y I Y I Total
. . early early
Personal Services Location salary salary Benefits Zala;yt&
enefits
1 Investigator |I11 AWA $ 2338
$ 34,056 $ 34,056
Benefi ts SBS Benefits
Monthly Benefits $ g’ggg
Variable Benefits 5’279
) 10.247
Total Personal Services .
44,303
TRAVEL - One trip per month
Airfare $486 X 12 trips plus 2 days per diem 0 $85 per trip 7 879
CONTRACTUAL
Postage i
Telephone 0 s2500 for long distance $ ) égz
Xerox -z,
m150 2,961
COMMODITIES
.Calculator @ $280
Setup costs for Desk 280
Average yearly supplies Zgg
0
EQUIPMENT
New position Modular Furniture Setup Costs $ 5 300
’ 5,300
ASHA
Space Rental. ‘
2,700
’ 2,700

Total Estimated® Expenses
$ 63,656



THE LEGISLATURE OF THE STATE OF ALASK
THIRTEENTH LEGISLATURE

FEB 71983
FISCAL NOTE
l. REQUEST
Bill/Resolution No.. HB 15 Hn _i LEGISLATIVE FINANCE
Title An Act relating to elioihi lit.v fflr commercial fishing loan?
Requested by_ Date

Il FISCAL DETAIL
Agency Affected Department of Commerce and Economic Development
Program Category Affected Economic>Devalopment
BRU, Program, Or Qobpinyraamecy” Affected BiaviSihion of Loans -fVeteransl Affairs
(Note: If more than one budgeiy component is affected, separate line-itenm
-amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)
FT 83 Fy 84 FY 85 FY 86 Fy 87 FY 88

100 PERSONAL SERVICES
200 TRAVEL

300 CONTRACTUAL

400 COMMODITIES

500 EQUIPMENT

600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

FUNDING (Thousands of Dollars)

GENERAL FUND 63.7 61.3 64 .4
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME J
PART TIME
TEMPORARY

I, ANALYSIS (See Fiscal Note Preparation Instruction, Section I11)

Increased fund is required for the following reasons: - -

1. Five-year residents have a longer track record in Alaska, which makes their
residency indicators much more obvious and more easily obtainable. A one-
year residency requirement would require more investigative work into the
residency background of the applicant.

2. During certain times of the year, many one-year residents do not have
a prepared tax return, which is one of the main documents used in deter—
mining residency.

3. Contact with other states will be necessary in cases which involve prepared
term residency to determine the actual dates of residence.

I1V. DATE prepared BY n. ft Hnstak. Director
AGENCY Department of Commerce A Economic Deveiopment.
Original: Legislative Finance PHONE T64-2555 Division of Loans & Veterans®™ Affai

cc: Budget and Management
Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/S52) <-T>i ) %
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