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I N  T H E  H O U S E  B Y  T H E  -L A B O R - A N D  C O M M E R C E  G O M M I T T E E

' S E N A T E  CS F O R  CS F O R  H O U S E  B I L L  N O . 15 ( L & C ) -  x

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

T H I R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to c o m m e r c i a l  f i s h i n g  l o a n s  (AS 16.-

1 0 . 3 0 0  - 1 6 . 1 0 . 3 / 0 ) ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  

d a t e . "

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  1 6 . 1 0 . 3 1 0 ( a )  is a m e n d e d  to read:

(a) T h e  d e p a r t m e n t  m a y

(1) m a k e  loAiiS to

(A) i n d i v i d u a l  c o m m e r c i a l  f i s h e r m e n  w h o  h a v e  b e e n  

s t a t e  r e s i d e n t s  f o r  a c o n t i n u o u s  p e r i o d  of tw o  y e a r s  ["FIVE Y E A R S  

i m m e d i a t e l y  p r e c e d i n g  t h e  d a t e  o f  a p p l i c a t i o n  f o r  a l o a n  u n d e r  

A S  1 6 . 1 0 . 3 0 0  - 1 6 . 1 0 . 3 7 0  a n d  h ^ v e  h a d  a c r e w m e m b e r  or  c o m m e r c i a l  

f i s h i n g  l i c e n s e  u n d e r  A S  1 6 . 0 5 . 4 8 0  o r  a p e r m i t  u n d e r  A S  1 6 .4 3  f o r  

t h e  y e a r  i m m e d i a t e l y  p r e c e d i n g  t h e  d a t e  of a p p l i c a t i o n  a n d  a n y

o t h e r  t w o  [ ANY ONE] of t h e  p a s t  f i v e  y e a r s ,  a n d  w h o  a c t i v e l y  

p a r t i c i p a t e d  in th e  f i s h e r y  d u r i n g  t h o s e  p e r i o d s  [ T H A T  P E R I O D ] , 

f o r  t h e  p u r c h a s e  of e n t r y  p e r m i t s ;

(B) a n  i n d i v i d u a l  w h o  h a s  b e e n  a s t a t e  r e s i d e n t  f o r  a 

c o n t i n u o u s  p e r i o d  of t w o  y e a r s  [ F I V E . Y E A R S ]  i m m e d i a t e l y  p r e c e d i n g  

t h e  d a t e  o f  a p p l i c a t i o n  f o r  a l o a n  u n d e r  A S  1 6 . 1 0 . 3 0 0  - 1 6 . 1 0 . -  

370, w h o

(i) b e c a u s e  o f  l a c k  o f  t r a i n i n g  or  l a c k  o f  e m ­

p l o y m e n t  o p p o r t u n i t i e s  i n  t h e  a r e a  of r e s i d e n c e  d o e s  n o t

h a v e  o c c u p a t i o n a l  o p p o r t u n i t i e s  a v a i l a b l e  o t h e r  t h a n  c o m m e r­

ci a l  f i s h i n g ;  o r

-1- SCS CSHB 15(L&C)



1 (ii) is e c o n o m i c a l l y  d e p e n d e n t  o n  c o m m e r c i a l

2 f i s h i n g  f o r  a l i v e l i h o o d  a n d  for w h o m  c o m m e r c i a l  f i s h i n g  h a s

3 b e e n  a t r p ^ i t i o n a l  w a y  of l i f e  f o r  t h e  i n d i v i d u a l  i n  A l a s k a ,

4 f o r  t h e  r e p a i r ,  r e s t o r a t i o n  o r  u p g r a d i n g  of e x i s t i n g  v e s s e l s

5 a n d  gear, f o r  th e  p u r c h a s e  o f  e n t r y  p e r m i t s  a n d  g e ar ,  a n d

6 f o r  th e  c o n s t r u c t i o n  an d  p u r c h a s e  of v e s s e l s ;

7 (C) c o r p o r a t i o n s ,  p a r t n e r s h i p s ,  o r  j o i n t  v e n t u r e s ,  100

8 p e r c e n t  of w h i c h  ar e  o w n e d  b y  i n d i v i d u a l  c o m m e r c i a l  f i s h e r m e n  w h o

9 h a v e  b e e n  s t a t e  r e s i d e n t s  f o r  a c o n t i n u o u s  p e r i o d  of two y e a r s

10 [ F I V E  Y E A R S ]  i m m e d i a t e l y  p r e c e d i n g  the d a t e  of a p p l i c a t i o n  f o r  a

11 l o a n  u n d e r  A S  1 6 . 1 0 . 3 1 0 ( a ) ( 1 ) ( B )  a n d  h a v e  h a d  a c r e w m e m b e r  o r

12 c o m m e r c i a l  f i s h i n g  l i c e n s e  u n d e r  A S  1 6 . 0 5 . 4 8 0  or a p e r m i t  u n d e r

13 A S  1 6 . 4 3  fo r  th e  y e a r  i m m e d i a t e l y  p r e c e d i n g  t h e  d a t e  of a p p l i c a -

14 t i o n  a n d  a n y  o t h e r  tw o  [ANY ONE] of th e  p a s t  fi v e  y e a r s ,  a n d  w h o

15 a c t i v e l y  p a r t i c i p a t e d  in t he  f i s h e r y  d u r i n g  t h a t  p e r i o d ,  f o r  the

16 r e p a i r ,  r e s t o r a t i o n  o r  u p g r a d i n g  o f  e x i s t i n g  v e s s e l s  and gear,

17 f o r  t he  p u r c h a s e  of gear, an d  fo r  the c o n s t r u c t i o n  a n d  p u r c h a s e

18 o f  v e s s e l s ;

19 (2) d e s i g n a t e  a g e n t s  an d d e l e g a t e  its p o w e r s  to t h e m  as

20 n e c e s s a r y ;

21 (3) a d o p t  r e g u l a t i o n s  n e c e s s a r y  to c a r r y  ou t  its f u n c t i o n s ;

22 (4) e s t a b l i s h  a m o r t i z a t i o n  p l a n s  f o r  r e p a y m e n t  of loa.is,

23 w h i c h  m a y  i n c l u d e  e x t e n s i o n s  f o r  p o o r  f i s h i n g  s e a s o n s  o r  f o r  a d v e r s e

24 m a r k e t  c o n d i t i o n s  f o r  A l a s k a n  p r o d u c t s ;

25 (5) e n t e r  i n t o  a g r e e m e n t s  w i t h  p r i v a t e  l e n d i n g  i n s t i t u -

26 t i o n s , o t h e r  s t a t e  a g e n c i e s ,  o r  a g e n c i e s  of the f e d e r a l  g o v e r n m e n t ,  to

27 c a r r y  out t h e  p u r p o s e s  of A S  1 6 . 1 0 . 3 0 0  - 1 6 . 1 0 . 3 7 0 ;

28 (6) e n t e r  i n t o  a g r e e m e n t s  w i t h  o t h e r  a g e n c i e s  o r  o r g a n i z a -

29 t i o n s  to c r e a t e  an o u t r e a c h  p r o g r a m  to m a k e  l o a n s  u n d e r  A S  1 6 . 1 0 . 3 0 0  -
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1 6 . 1 0 . 3 7 0  i n  r u r a l  a r e a s  of t h e  st a t e .

Sec. 2. A S  1 6 . 1 0  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to read:

Sec. 1 6 . 1 0 . 3 1 5 .  A L L O C A T I O N  O F  L O A N S .  T h e  d e p a r t m e n t  s h a l l  

a l l o c a t e  at l e a s t 10 p e r c e n t  of t h e  m o n e y  t h a t  is a p p r o p r i a t e d  f o r  a 

s t a t e  f i s c a l  y e a r  to m a k e  l o a n s  u n d e r  A S  1 6 . 1 0 . 3 1 0  f o r  l o a n s  of 

$ 3 5 , 0 0 0  o r  less m a d e  u n d e r  A S  1 6 . 1 0 . 3 1 0 ( a ) ( 1 ) ( B )  a n d  (C). A n  a l l o c a­

t i o n  m a d e  u n d e r  t h i s  s e c t i o n  t e r m i n a t e s  o n  A p r i l  15 of the s t a t e  

f i s c a l  y e a r  f o r  w h i c h  t h e  a l l o c a t i o n  is m a d e .

Sec. 3. A S  1 6 . 1 0 . 3 3 5 ( a ) ( 6 )  is a m e n d e d  to read:

(6) a s t a t e m e n t  t h a t  t h e  n o t e  m a y  b e  p a i d  i n  f u l l  l e s s  

u n e a r n e d  i n t e r e s t  w i t h i n  120 [90] d a y s  f r o m  the p o s t m a r k  d a t e  o f  t h e  

n o t i c e ;

Sec. 4. A S  1 6 . 1 0 . 3 3 5 ( b )  is a m e n d e d  to r ead:

(b) U p o n  t h e  d e b t o r ' s  f a i l u r e  to [ R E I N S T A T E  OR] s a t i s f y  th e  n o t e  

w i t h i n  t h e  tim e  s p e c i f i e d  i n  ( a ) (6) of t h i s  s e c t i o n ,  the d e b t o r ' s  

[HIS] i n t e r e s t  i n  th e  p e r m i t  is t e r m i n a t e d  by  o p e r a t i o n  of l a w  w i t h o u t  

f u r t h e r  n o t i c e .  A n y  e n t r y  p e r m i t  c a r d s  i s s u e d  to t h e  d e b t o r  [HIM] 

u n d e r  t h e  p e r m i t  s h a l l  b e  c a n c e l l e d  i m m e d i a t e l y  u p o n  r e c e i p t  b y  t h e  

c o m m i s s i o n  of a c e r t i f i c a t e  of t e r m i n a t i o n  c o n t a i n i n g  a c o p y  of t h e  

n o t i c e  r e q u i r e d  b y  (a) o f  t h i s  s e c t i o n  i s s u e d  b y  the c o m m i s s i o n e r .

Sec. 5. A S  1 6 . 1 0 . 3 3 7 ( b )  is a m e n d e d  to read:

(b) If t h e  c o m m i s s i o n  d o e s  n o t  e x e r c i s e  its r i g h t  of f i r s t  

r e f u s a l  w i t h i n  30 d a y s  a f t e r  it r e c e i v e s  the o f f e r ,  o r  if th e  p e r m i t  

is n o t  s u b j e c t  to a b u y - b a c k  p r o g r a m  u n d e r  A S  1 6 . 4 3 . 2 9 0  - 1 6 . 4 3 . 3 3 0 ,

th e  d e p a r t m e n t  s h a l l  p r o m p t l y  a d v e r t i s e  a n d  s e l l  the p e r m i t .  If t h e 

p r o c e e d s  of the sal e  of a p e r m i t  e x c e e d  t h e  a m o u n t  n e c e s s a r y  to p a y

the n o t e  i n  full, p l u s p e n a l t i e s , c o s t s  of a d m i n i s t r a t i o n  of t h e  n ot e ,

a n d a t t o r n e y  fees, the e x c e s s  w i l l be t r a n s f e r r e d  by th e  c o m m i s s i o n e r

to the d e b t o r .  At a n y t i m e  u n t i l the p e r m i t  h a s  b e e n  s o l d  u n d e r  thi s
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1 s u b s e c t i o n  t h e  d e b t o r  m a y  r e p u r c h a s e  t h e  p e r m i t  b y  p a y i n g  th e

2 d e p a r t m e n t  t h e  a m o u n t  n e c e s s a r y  to p a y  t h e  n o t e  i n  full, p l u s

3 p e n a l t i e s ,  c o s t s  o f  a d m i n i s t r a t i o n  of t h e  n o t e ,  a n d  a t t o r n e y  fees, as

4 d e t e r m i n e d ' b y  t h e  c o m m i s s i o n e r  [ N O T I F Y  T H E  D E B T O R  O F  T H I S  F ACT. T H E

5 D E B T O R  H A S  30 D A Y S  F R O M  T H E  P O S T M A R K  D A T E  O F  T H E  N O T I C E  T O  N O M I N A T E  A

6 P E R S O N  Q U A L I F I E D  T O  A S S U M E  T H E  N O T E . T H E  P E R S O N  N O M I N A T E D  M U S T

7 Q U A L I F Y  U N D E R  T H E  R E Q U I R E M E N T S  O F  A S  1 6 . 1 0 . 3 3 3 ( a ) .  I F  Q U A L I F I E D ,  H E

8 M A Y  A S S U M E  A L L  R I G H T S  A N D  L I A B I L I T I E S  O F  T H E  O R I G I N A L  D E B T O R ] .

9 * Sec. 6^ T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  i n  a c c o r d a n c e  w i t h  A S  01.-

10 1 0 . 0 7 0 ( c ) .

SCS CSHB 15(L&C) -4-



A M E N D M E N T

TO: SCS C S H B  1 5 (L&C) B y  M u l c a h y

P a g e  4, b e t w e e n  l i n e  ? a n d  9, i n s e r t  the follow i n g :

"* Sec. 6. S A V I N G  P R O V I S I O N .  If an a p p l i c a t i o n  f o r  a  l o a n  u n d e r  A S  16.-

1 0 . 3 1 0  - 1 6 . 1 0 . 3 7 0  is f i l e d  w i t h  the d e p a r t m e n t  b e f o r e  t h e  e f f e c t i v e  date 

of  this Act, e l i g i b i l i t y  f o r  the l o a n  shall b e  d e t e r m i n e d  b y  the l a w  in 

e f f e c t  at t h e  t i m e  of t h e  f i l i n g  o f  the a p p l i c a t i o n  i f  t h e  a p p l i c a n t  is

e l i g i b l e  u n d e r  the terms o f  that law."

\
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H O U S E  S P E C I A L  C O M M I T T E E  O N  S T A T E  L O A N S  
L E T T E R  O F  I N T E N T  F O R  C S H B  15 (Loans)

T h e  C o m m e r c i a l  F i s h i n g  L o a n  P r o g r a m  is a s i g n i f i c a n t  p r o j e c t  for 
t h e  S t a t e  o f  A l a s k a .  T h e  p r o g r a m  is i n t e n d e d  to s t r e n g t h e n  the 
s t a t e ' s  f i s h i n g  i n d u s t r y ;  t o  p r o v i d e  e c o n o m i c  o p p o r t u n i t i e s  to 
p e r s o n s  w h o ,  b e c a u s e  o f  t h e  l a c k  of  t r a i n i n g  o r  l a c k  o f  e m p l o y m e n t  
in  t h e  a r e a  o f  r e s i d e n c y ,  d o  n o t  h a v e  o c c u p a t i o n a l  o p p o r t u n i t i e s  
o t h e r w i s e  a v a i l a b l e ;  a n d  t o  a i d  p e r s o n s  w h o  a r e  e c o n o m i c a l l y  
d e p e n d e n t  o n  f i s h i n g  a n d  f o r  w h o m  f i r h i n g  h a s  b e e n  a t r a d i t i o n a l  
w a y  o f  life.

B e c a u s e  o f  its s u b s t a n t i a l  c o n t r i b u t i o n  t o  t h e  A l a s k a  e c o n o m y  a n d  
t r a d i t i o n a l  l i f e  s t y l e ,  t h e  e x t a n t  c o m m e r c i a l  f i s h i n g  p r o g r a m  is 
a n  e x t r e m e l y  g e n e r o u s  l o a n  p r o g r a m  a n d  w a s  i n t e n d e d  t o  b e  so. T h e  
l o a n s  c a n  b e  f o r  u p  t o  $ 3 0 0 , 0 0 0  t o  b e  p a i d  b a c k  o v e r  a m a x i m u m  of  
f i f t e e n  y e a r s  a t  1 0 . 5  p e r c e n t  i n t e r e s t .  F r e q u e n t l y  t h e r e  is v e r y  
l i t t l e  b a n k a b l e  c o l l a t e r a l  f o r  t h e  loan.

T e s t i m o n y  b e f o r e  t h e  c o m m i t t e e ,  e x p e r i e n c e  o f  m e m b e r s  o f  t h e  
c o m m i t t e e ,  a n d  o t h e r  a v a i l a b l e  m a t e r i a l  c l e a r l y  e s t a b l i s h  t h a t  
c o m m e r c i a l  f i s h i n g  is a s e a s o n a l  o c c u p a t i o n ,  a n d  t h a t  f i s h e r m e n  
a r e  e x t r e m e l y  m o b i l e .  It h a s  b e e n  s h o w n  t h a t  t h e  p a t t e r n  of 
f i s h i n g  l i f e  m a k e s  it v e r y  d i f f i c u l t ,  if u s i n g  t h e  n o r m a l  i n d i c e s  
o f  i n t e n t  o v e r  a s h o r t  p e r i o d  s u c h  as  o n e  y e a r ,  t o  d i s t i n g u i s h  
b e t w e e n  r e s i d e n t  f i s h e r m e n  a n d  n o n - r e s i d e n t  f i s h e r m e n .

T h e  a t t r a c t i v e n e s s  of  t h e  p r o g r a m  a n d  t h e  d i f f i c u l t y  in 
e f f e c t i v e l y  d e t e r m i n g  l o a n  e l i g i b i l i t y  h a s  l e d  t o  a s u b s t a n t i a l  
p e r c e n t a g e  o f  f r a u d u l e n t  l o a n  a p p l i c a t i o n s .  A c c o r d i n g  t o  t h e  
t e s t i m o n y  g i v e n  t h e  c o m m i t t e e ,  e v e n  w i t h  t h e  c u r r e n t  f i v e - y e a r  
r e s i d e n c y  r e q u i r e m e n t ,  a s u b s t a n t i a l  n u m b e r  o f  q u e s t i o n a b l e  l o a n  
a p p l i c a t i o n s  a r e  f i l e d  a n d  a s i g n i f i c a n t  n u m b e r  o f  f a l s e  
a p p l i c a t i o n s  h a v e  b e e n  d i s c o v e r e d .

T h e r e f o r e ,  it is t h e  o p i n i o n  o f  t h e  c o m m i t t e e  a n d  o f  o t h e _  
l e g i s l a t o r s  f a m i l i a r  w i t h  c o m m e r c i a l  f i s h i n g  t h a t  a o n e - y e a r  
r e s i d e n c y  r e q u i r e m e n t  is n o t  t r u l y  a d e q u a t e  t o  d e t e r m i n e  
r e s i d e n c y ,  w h i c h  is l a r g e l y  a m a t t e r  o f  s u b j e c t i v e  i n t e n t  t h a t  
m u s t  b e  i n f e r r e d  f r o m  o b j e c t i v e  e v i d e n c e .  W h i l e  c e r t a i n l y  a t w o -  
y e a r  r e s i d e n c y  r e q u i r e m e n t  d o e s  n o t  c o m p l e t e l y  o b v i a t e  t h e  
p o s s i b i l i t y  o f  f r a u d ,  it  s i g n i f i c a n t l y  r e d u c e s  it. F o r  e x a m p l e ,  a 
b o n a  f i d e  A l a s k a n  r e s i d e n t  is l e s s  l i k e l y  t o  s p e n d  t w o  
c o n s e c u t i v e  o f f - s e a s o n s  o u t s i d e  t h a n  o n e  o f f - s e a s o n ;  a n d  a n o n­
r e s i d e n t  is l e s s  l i k e l y  t o  s p e n d  t w o  c o n s e c u t i v e  o f f - s e a s o n s  in 
A l a s k a  t h a n  o n e  o f f - s e a s o n .

A f t e r  e x a m i n i n g  t h e  p r o b l e m  a n d  t h e  p o s s i b l e  s o l u t i o n s ,  the 
c o m m i t t e e  h a s  f o u n d  t h a t  a d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  of  t w o  
y e a r s  is t h e  m o s t  d e s i r a b l e  s o l u t i o n  t o  t h e  p r o b l e m .  N o  n a r r o w e r

P a g e  1 o f  3 P a g e s



m e t h o d  h a s  b e e n  d i s c o v e r e d  w h i c h  w o u l d  p r o d u c e  s a t i s f a c t o r y  
r e s u l t s .  A  b r o a d e r  t e s t ,  s u c h  as a f i v e - y e a r  r e s i d e n c y  
r e q u i r e m e n t ,  w o u l d  b e t t e r  a c h i e v e  t h e  a i m  o f  p r e v e n t i n g  fraud, b u t  
t h e  g a i n  f r o m  r e q u i r i n g  a f i v e - y e a r  p a t t e r n  o v e r  r e q u i r i n g  a t w o -  
y e a r  p a t t e r n  i s  a n  i n c r e m e n t a l  g a i n  n o t  a g a i n  in k i nd. On the 
o t h e r  h a n d ,  a o n e - y e a r  r e q u i r e m e n t  h a s  b e e n  s h o w n  u n a b l e  to 
c o n s i s t e n t l y  d i s t i n g u i s h  a r e s i d e n t  f i s h e r m a n  f r o m  a n o n - r e s i d e n t  
f i s h e r m a n .

T h e  c o m m i t t e e  r e c o g n i z e s  t h e  i m p o r t a n c e  o f  t h e  C o m m e r c i a l  F i s h i n g  
L o a n  P r o g r a m  t o  A l a s k a  and s t r o n g l y  d e s i r e s  t h a t  t h e  p r o g r a m  b e  
c o n t i n u e d .  It a l s o  r e c o g n i z e s  t h e  p o s s i b i l i t y  o f  f r a u d  a n d  
d e s i r e s  t h a t  t h i s  p o s s i b i l i t y  b e  m i n i m i z e d .  T h e  c o m m i t t e e  f i r m l y  
b e l i e v e s  b o t h  o b j e c t i v e s  t o  b e  l e g i t i m a t e  c o n c e r n s  o f  t h e  state. 
T h e  c o m m i t t e e  is of  t h e  c o n s i d e r e d  o p i n i o n  t h a t  t h e s e  g o a l s  are 
m o r e  s i g n i f i c a n t  to  t h e  s t a t e  t h a n  t h e  o p p o r t u n i t y  t o  a p p l y  f o r  a 
c o m m e r c i a l  f i s h i n g  l o a n ,  a f t e r  o n l y  o n e  s e a s o n  as a r e s i d e n t ,  is 
t o  t h e  i n d i v i d u a l .

T h e  c o m m i t t e e  h a s  b e e n  u n a b l e  to  f i n d  a n a r r o w e r  m e t h o d  of 
a c h i e v i n g  t h e s e  t w o  o b j e c t i v e s .  S t r o n g e r  a n t i - f r a u d  m e a s u r e s  
w o u l d  c o n t r i b u t e  n o t h i n g  s i n c e  t h e  p r o b l e m  is an e v i d e n t i a r y  
p r o b l e m ,  n o t  a p r o b l e m  o f  p e n a l t i e s .  O b v i o u s l y  h i r i n g  a h o r d e  o f  
i n v e s t i g a t o r s  w o u l d  l e s s e n  t h e  p o s s i b i l i t y  of f r a u d ,  b u t  s u c h  
a c t i o n  w o u l d  r e d u c e  t h e  p r o g r a m ' s  c o s t - e f f e c t i v e n e s s  b e y o n d  
p r a c t i c a l i t y .  S p e c i f y i n g  o t h e r  r e q u i r e d  i n d i c i a  o f  r e s i d e n c y  
w o u l d  h a v e  l i t t l e  e f f e c t  in p r e v e n t i n g  f r a u d  s i n c e  t h e s e  c o u l d  b e  
o b t a i n e d  b y  a p e r s o n  d e s i r i n g  to c o m m i t  f r a u d ,  and, m o r e  
i m p o r t a n t l y ,  w o u l d  r e s u l t  in p e o p l e  w h o  a r e  e l i g i b l e  f o r  l o a n s  
h a v i n g  t h e i r  l o a n  a p p l i c a t i o n s  u n f a i r l y  d e n i e d  b e c a u s e  t h e y  d i d  
n o t  m e e t  a r b i t r a r y  c r i t e r i a .

T h e  c o m m i t t e e  u n d e r s t a n d s  t h a t  d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t s  
f o r  p a r t i c i p a t i o n  in s t a t e  p r o g r a m s ,  e s p e c i a l l y  r e q u i r e m e n t s  
b e y o n d  o n e  .rea r ,  r e q u i r e  s u b s t a n t i a l  j u s t i f i c a t i o n ,  a n d  m u s t  be 
r e l a t e d  t o  t h e  p a r t i c u l a r  e v i l  t h e y  s e e k  t o  r e m e d y .  T h e r e  c a n  be  
n o  s e r i o u s  q u e s t i o n  t h a t  t h i s  r e s i d e n c y  r e q u i r e m e n t  d o e s  i n d e e d  
r e l a t e  d i r e c t l y  to  t h e  e v i l  o f  f r a u d  in o b t a i n i n g  t h e  loans.
G i v e n  t h e  f a c t s  in t h i s  p a r t i c u l a r  s i t u a t i o n ,  o t h e r ,  n a r r o w e r ,  
m e a n s  of  a c h i e v i n g  t h e  g o a l  w o u l d  n o t  w o r k  r e a s o n a b l y  
s a t i s f a c t o r i l y .  T h e  p r e v e n t i o n  o f  f r a u d  is a l e g i t i m a t e  s t a t e  
o b j e c t i v e  a n d  h e r e  t h e  p o s s i b i l i t i e s  o f  f r a u d u l e n t l y  o b t a i n i n g  
s t a t e  b e n e f i t s  a r e  u n u s u a l l y  h i g h .  T h e  c o m m i t t e e  is f i r m l y  
c o n v i n c e d  t h a t  t h e  t w o - y e a r  r e q u i r e m e n t  is a d e q u a t e l y  j u s t i f i e d .

T h e  s t a t e ' s  i n t e r e s t  in m a i n t a i n i n g  t h e  f i s h i n g  l o a n  p r o g r a m  is 
m o r e  i m p o r t a n t  t h a n  t h e  s t a t e ' s  i n t e r e s t  in m i n i m i z i n g  f r a u d  b y  
r e q u i r i n g  a t w o - y e a r  d u r a t i o n a l  r e s i d e n c y .  It is t h e r e f o r e  t h e
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i n t e n t  o f  t h e  L e g i s l a t u r e  t h a t ,  if a c o u r t  o f  c o m p e t e n t  
j u r i s d i c t i o n  f i n a l l y  d e t e r m i n e s  t h e  t w o - y e a r  r e s i d e n c y  r e q u i r e m e n t  
t o  b e  u n c o n s t i t u t i o n a l ,  t h e  t w o - y e a r  r e s i d e n c y  r e q u i r e m e n t  s h o u l d  
b e  s e v e r e d  a n d  t h e  p r o g r a m  c o n t i n u e d .

S h o u l d  t h i s  o c c u r ,  w h i l e  r e c o g n i z i n g  t h a t  t h e  e f f e c t i v e  p r e v e n t i o n  
o f  f r a u d  w i l l  b e  s i g n i f i c a n t l y  m o r e  d i f f i c u l t ,  it is t h e  i n t e n t  of 
t h e  L e g i s l a t u r e  t h a t  t h e  a d m i n i s t r a t o r  o f  t h e  p r o g r a m  u s e  a l l  m e a n s  
c o n s t i t u t i o n a l l y  p o s s i b l e  t o  m i n i m i z e  t h e  i n c r e a s e  in  s u c c e s s f u l  
f r a u d  a n d  in f r a u d u l e n t  a p p l i c a t i o n s .

R e s p e c t f u l l y  s u b m i t t e d

T H E  H O U S E  S P E C I A L  C O M M I T T E E  
O N  S T A T E  L O A N S  , ,
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THE LEGISLATURE OF THE STATE OF ALASKA 
ELEVENTH LEGISLATURE

FISCAL NOTE,

1 S S i m .  Nn s c s  f ° r  CSHB 15 ( F in a n c e ) ____________________________________
Title A c t  r e l a t i n g  t o  c o m m e r c i a l  f i s h i n g  l o a n s  (AS 1 6 .1 0 .3 0 0 - 1 6 . 10 .370) 
Requested bv S e n a t e  F i n a n c e  C o m m i t t e e _____________________ Date 4/5/83__________
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Agency Affected_______ C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t
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4Q0 COMMODITIES 1 0 0 0
, s o o EOUIPMENT 0 0 0
600 LAND & STRUCTURES 0 0 0
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TOTAL 0 0 0
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TEMPORARY 0 0 0

III. ANALYSIS (See Fiscal Note Preparation Instructions, Section III)
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Original: Legislative Finance PHO NE____
cc: Budget and Management
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33-001 (Rev. 12/79)

465-3753. \



Official Business

0  •. C

Alaska State Legislature
Senate

S E C T I O N A L  A N A L Y S I S  O F  SCS CS H B  15 (L&C)
Pouch V 

State Capitol 
Juneau, Alaska 99811

S e c t i o n  on e

T h i s  s e c t i o n  a m e n d s  the  l e n g t h  of r e s i d e n c y  in the s t a t e  t h a t  is 

r e q u i r e d  f o r  a p e r s o n  to r e c e i v e  a c o m m e r c i a l  f i s h i n g  loa n  f r o m  five to 

tw o  y e a r s .  In a d d i t i o n  t h i s  s e c t i o n  w i l l  r e q u i r e  a p e r s o n  to h a v e  an 

" e x p e r i e n c e  f a c t o r "  of t h r e e  y e a r s .  T o  r e c e i v e  a l oan, a p e r s o n  m u s t  

h a v e  h e l d  a c r e w m e m b e r  or c o m m e r c i a l  f i s h i n g  l i c e n s e ,  or a l i m i t e d  en t r y  

p e r m i t ,  for  tw o  of t h e  l a s t  f i v e  y e a r s  and the y e a r  i m m e d i a t e l y  p r e v i o u s  

to t h e  a p p l i c a t i o n  f o r  a loan. E x i s t i n g  l a w  a s k s  f o r  a p e r s o n  to h a v e  

h e l d  o n e  of t h e s e  l i c e n s e s  o n l y  f o r  t he  i m m e d i a t e l y  p r e v i o u s  year.

S e c t i o n  tw o

T h i s  s e c t i o n  is a c o m p l e t e l y  n e w  s e c t i o n .  It r e q u i r e s  that at 

l e a s t  10% of t h e f u n d s  a p p r o p r i a t e d  in a f i s c a l  y e a r  for c o m m e r c i a l  

f i s h i n g  l o a n s  b e  u s e d  to m a k e  l o a n s  of $ 3 5 , 0 0 0  o r  l e s s  u n d e r  AS 1 6 . 1 0 . 3 10

( a ) ( 1 ) ( B )  a n d  (C) . T h e s e  s e c t i o n s  a r e  e x p l a i n e d  in th e  f o l l o w i n g  

p a r a g r a p h s .

AS 1 6 . 1 0 . 3 1 0  ( a ) ( 1 ) ( B )  m a k e s  l o a n s  to i n d i v i d u a l s  w h o  l a c k  t r a i n i n g  

o r  e m p l o y m e n t  o p p o r t u n i t i e s  in t h e i r  a r e a  an d  are t h e r e f o r e  b a s i c a l l y  

r e s t r i c t e d  to c o m m e r c i a l  f i s h i n g  as a m e a n s  to m a k e  a living. It also 

m a k e s  l o a n s  to i n d i v i d u a l s  w h o  ar e  e c o n o m i c a l l y  d e p e n d e n t  u p o n  c o m m e r­

cia l  f i s h i n g  and f o r  w h o m  c o m m e r c i a l  f i s h i n g  h a s  b e e n  a t r a d i t i o n a l  w a y  

of life. T h e s e  l o a n s  m a y  be m a d e  f o r  the p u r c h a s e  of a perm it ,  for the 

u p g r a d i n g  a n d  r e s t o r a t i o n  of g e a r  or v e s s e l s ,  and f o r  the p u r c h a s e  of 

g e a r  or v e s s e l s .

AS 1 6 . 1 0 . 3 1 0  ( a ) ( 1 ) ( C )  a l l o w s  l o a n s  to be m a d e  to c o r p o r a t i o n s ,  

p a r t n e r s h i p s ,  a n d  j o i n t  v e n t u r e s  fo r  the u p g r a d i n g  or r e s t o r a t i o n  of 

g e a r  a n d  v e s s e l s ,  f o r  the p u r c h a s e  of gear, a n d  f o r  the c o n s t r u c t i o n  or 

p u r c h a s e  of v e s s e l s .

S e c t i o n  t h r e e

T h i s  s e c t i o n  e x t e n d s  b y  t h i r t y  d a y s  th e t im e  a d e b t o r  has, w h e n

a l i m i t e d  e n t r y  p e r m i t  is d e f a u l t e d  u p on ,  to p a y  b a c k  the 

l o a n  i n  f ull. T h e  d e b t o r  w i l l  n o w  h a v e  120 d a y s  to a c c o m p l i s h  this.

S e c t i o n  f o u r

T e c h n i c a l  c h a n g e s .

Sectional Analysis



c c-
, * S e c t i o n  f i v e

T h i s  s e c t i o n  w i l l  a l l o w  the D e p a r t m e n t  of C o m m e r c e  a n d  E c o n o m i c  

D e v e l o p m e n t  to a d v e r t i s e  an d  s el l  a p e r m i t  t h a t  is f o r e c l o s e d  u p o n .  If 

t h e  p e r m i t  s e l l s  f o r  m o r e  t h a n  is o^ed, p l u s  p e n a l t i e s  and o t h e r  c os t s  

t o  the d e p a r t m e n t ,  the e x c e s s  s h a l l  be t r a n s f e r r e d  to the d e b t o r .  At 

a n y  t i m e  d u r i n g  t h i s  p r o c e s s ,  the d e b t o r  m a y  r e p u r c h a s e  the p e r m i t  b y  

p a y i n g  w h a t e v e r  is o w n e d ,  p l u s  p e n a l t i e s  a n d  co s t s  to the d e p a r t m e n t .

T h e  s e c t i o n  r e m o v e s  the p o r t i o n  of l a w  th a t  a l l o w s  a d e b t o r  to 

n o m i n a t e  a p e r s o n  to a s s u m e  th e  d e b t o r ' s  note.

S e c t i o n  s i x

T h i s  s e c t i o n  g i v e s  a n  i m m e d i a t e  e f f e c t i v e  date.



c .
STATE OF ALASKA 

FISCAL NOTE Revision Date March . 1983"

I. REQUEST

Bill/Resolution No.: CSHB 15 (Finance)

Title: Commercial Fishing Loans___________
Sponsor: Haves. Flood, Lindauer, et a l . 
Reques tor :.____________________________________

II. FISCAL DETAIL

Agency Affected: Conmerce & Econ. Developmen 

Program Category Affected: Development 

BRU, Program of Subprogram(s) Affeciea:
Loans & Veterans' Affairs

EXPENDITURES/REVENUES: (Thousands of Dollars)

•- FY 83 FY <',4 FY 85 FY 86 FY 87 FY 88
OPERATING 1 1 1

100 PERSONAL SERVICES 44.3 46.9 49.7 52.7 55.9
200 TRAVEL 7.9 8.3 8.8 9.3 9.9
300 CONTRACTUAL 3.0 3.1 3.3 3.5 3.7
400 COMMODITIES .5 •2 .2 .2 .2
500 EQUIPMENT 5.3 -0- -0- -0- -0-

600 LAND & STRUCTURES 2.7 2.8 3.0 3.2 3.4

700 GRANTS, CLAIMS, ETC I I I !

! ! I I
TOTAL OPERATING 63.7 61 .3 !_ 65.0 f -.9 73.1

CAPITAL

r REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND 1 63.7 1 51.3 i 65.0 ' 68.9 I 73.1 I
FEDERAL FUNDS 1 1 1 1 1 1
OTHER (Specify Source) I l l ' l l

1 ! 1 1 1 1

POSITIONS:

FULL-TIME i l l  1 1 1 1 1 1
PART-TIME 1 1 1 1
TEMPORARY 1 1 1 1 1

1 1 1 1 1 1

III. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

IV. ANALYSIS: Attach a separate page for any Analysis

Prepared By: D. A. Hostak_______________________ ^

Division: Loans & Veterans' Affairs /

Phone: 465-2510

Date 2.4163'

Approved Ly Commissioner: Richard A. Lyon 

Deoartment: Commerce & Economic Development

Date:_ 3lxZl̂

D i st ri bu ti on :
Original to Legislative Finance 

Copy to Office of Management and Budget (for Legislature introduced bills) 

Copy to Department 

Copy to Sponsor 
Copy to Requestor ( 3/8/83



CSHB 15 (Finance) FISCAL NOTE ANALYSIS:

Provides for an Investigator III position. This position's primary 

responsibility would be to investigate the residency claims of 
applicants under the Commercial Fishing Loan Program. This would 

involve civil as well as criminal investigations. A large amount 
of the emphasis' would be to insure that only qualified applicants 

receive loans and to prosecute applicants who provide fraudulent 

claims. There would also be a large amount of follow-up work.
CSHB 15 (Finance) provides for an accelerated payback if a borrower 
terminates his State residency. All figures are based on a 5% 

inflation increase per year. FY ‘85 figures are slightly lower 
than FY '84, due to the elimination of one-time expenditures for 
equipment and commodities.
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DEPARTM ENT OF LAW
OFFICE OF THE ATTORNEY GENERAL

M a r c h  21, 19 83

Bill Sheffield, Governor

POUCH K  -  STA TE CAPITOL 
JUNEAU. ALASKA 99811 .
PHONE: 1907) 465-3500

T h e  H o n o r a b l e  R i c k  U e h l i n g  '•
H o u s e  of R e p r e s e n t a t i v e s  * .
P o u c h  V
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D e a r  R e p r e s e n t a t i v e  "Uehling:

T h i s  l e t t e r  is i n  r e s p o n s e  to y o u r  r e q u e s t  for a b r i e f  
w r i t t e n  s u m m a r y  o f  the D e p a r t m e n t  of L a w ' s  t e s t i m o n y  b e f o r e  y o u r  
c o m m i t t e e  o n  t h e  s u b j e c t  of t h e  c o n s t i t u t i o n a l i t y  of a t w o - y e a r  
r e s i d e n c y  r e q u i r e m e n t  for c o m m e r c i a l  f i s h i n g  loans.

S i m p l y ,  w e  b e l i e v e  t h a t  the t w o - y e a r  r e q u i r e m e n t  is 
v e r y  d e f e n s i b l e  u n d e r  e i t h e r  the s t a t e  or f e d e r a l  c o n s t i t u t i o n .  
O n  the o t h e r  h a n d ,  the l a w  in this a r e a  is u n c e r t a i n ;  a n y  l e n g t h  
of t i m e  b e y o n d  o n e  y e a r  is p a s t  the p r e s e n t  b o u n d a r i e s  of j u d i c i­
a l l y  a p p r o v e d  r e q u i r e m e n t s  a n d  t h e r e f o r e  c a r r i e s  a s u b s t a n t i a l  
r i s k  of b e i n g  f o u n d  u n c o n s t i t u t i o n a l .  If, h o w e v e r ,  any p r o g r a m  
c a n  s u s t a i n  a t w o - y e a r  r e s i d e n c y  r e q u i r e m e n t ,  b o t h  the s t u d e n t  
l o a n  p r o g r a m  a n d  t h e  c o m m e r c i a l  f i s h i n g  l o a n  p r o g r a m  p r e s e n t  the 
m o s t  c o m p e l l i n g  c i r c u m s t a n c e s  f o r  s u c h  an e x t e n s i o n .  B o t h  p r o ­
g r a m s  m u s t  a d d r e s s  t he v e r y  r e a l  p r o b l e m s  of m o b i l i t y  of l o a n  
r e c i p i e n t s  c o u p l e d  w i t h  an e x t r e m e l y  g e n e r o u s  loan p r o g r a m .  C o n­
s e q u e n t l y ,  the n o r m a l  s u p e r f i c i a l  i n d i c i a  of a s u b j e c t i v e  i n t e n t  
to c o n s i d e r  o n e s e l f  a c i t i z e n  of the S t a t e  of A l a s k a ,  such as 
v o t e r  r e g i s t r a t i o n ,  d r i v e r s  l i c e n s e ,  a n d  e v e n  the o n e - y e a r  r e s i­
d e n c y  r e q u i r e m e n t ,  a r e  n o t  as v a l i d  as t h e y  w o u l d  be in o t h e r  
p r o g r a m s .  A s  a r e s u l t ,  w e  b e l i e v e  t h a t  a c o u r t  c o u l d  r e a d i l y  
f i n d  t h a t  t h e r e  is a r a t i o n a l e  b a s i s  f o r  c h o o s i n g  a t w o - y e a r  
r e s i d e n c y  r e q u i r e m e n t  o v e r  e i t h e r  a o n e - y e a r  r e s i d e n c y  r e q u i r e­
m e n t  or a n y  of t h e  o t h e r  o b j e c t i v e  s t a n d a r d s  n o r m a l l y  u s e d  by the 
l e g i s l a t u r e .

If y o u  h a v e  any q u e s t i o n s ,  or if y o u  w i s h  f u r t h e r  
t e s t i m o n y  on t h i s  or a n y  e t h e r  r e s i d e n c y  r e q u i r e m e n t ,  p l e a s e  do 
n o t  h e s i t a t e  to call.

S i n c e r e l y ,

N O R M A N  C. G O R S U C H  
A T T O R N E Y  G E N E R A L

B y :
R o b e r t  M. M a y n a r d  
A s s i s t a n t  A t t o r n e y  G e n e r a l
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T h e  H o n o r a b l e  R i c k  U e h l i n g  
R e p r e s e n t a t i v e  
A l a s k a  S t a t e  L e g i s l a t u r e  
•Pouch V
J u nea u, A l a s k a  99811

D e a r  R e p r e s e n t a t i v e  Uehling:

Re: C S H B  15 (Loans)

Y o u  a s k e d  us to r e v i e w  C o m m i t t e e  S u b s t i t u t e  t o r  H o u s e  
B i l l  15 (Loans) to d e t e r m i n e  the l e g a l i t y  of c e r t a i n  n e w  s e c t i o n s  
of the b i l l  a d d e d  b y  the c om mittee. S p e c i f i c a l l y ,  y o u  a s k e d  f o r
o u r  o p i n i o n  r e g a r d i n g  s e c t i o n  2, w h i c h  w o u l d  m a n d a t e  t h a t  a t
l e a s t  10 p e r c e n t  of a v a i l a b l e  m o n e y  b e  u s e d  f or c o m m e r c i a l  f i s h ­
ing loans of $ 3 5 , 0 0 0  or less, a n d  s e c t i o n  3, w h i c h  w o u l d  a c c e l e r­
ate the l o a n  if a b o r r o w e r  .ceases to b e  a s t a t e  r e s i d e n t .

U n f o r t u n a t e l y ,  a l t h o u g h  y o u r  r e q u e s t  w a s  d e l i v e r e d  to 
this o f f i c e  o n  M a r c h  9, 1983, I d i d  n o t  r e c e i v e  i t  u n t i l
M a r c h  14, 1983. A s  a result, I h a v e  n o t  b e e n  able to r e v i e w  it 
in the k i n d  of d e p t h  w h i c h  w o u l d  w o u l d  b e  m o s t  d e s i r a b l e .  H o w ­
ever, in the l i m i t e d  time w h i c h  w a s  availa b l e ,  I h a v e  d e v e l o p e d  
some thoughts.

First, I see n o  c o n s t i t u t i o n a l  p r o b l e m  w i t h  s e c t i o n  2. 
T h a t  s e c t i o n  w o u l d  r e q u i r e  that at l east 10 p e r c e n t  o f  t h e  m o n e y  
t h a t  is a v a i l a b l e  f o r  c o m m e r c i a l  f i s h i n g  l oans b e  a l l o c a t e d  f o r  
l o a n s  of $ 3 5 , 0 0 0  or less. T h i s  w o u l d  b e  a p e r m i s s i b l e  e x e r c i s e  
o f  the l e g i s l a t u r e ' s  p o w e r  to e s t a b l i s h  the b a s i c  g u i d e l i n e s  f o r  
a d m i n i s t r a t i o n  of the l o a n  p r o g r a m  b y  the e x e c u t i v e  b r a n c h .

. O n  the o t h e r  hand, s e c t i o n  3 does r a i s e  c o n s t i t u t i o n a l  
q u e s t i o n s .  H o w e v e r ,  it is m y  o p i n i o n  that the p r o v i s i o n  w o u l d  b e  
f o u n d  c o n s t i t u t i o n a l  if c h a l l e n g e d  in the courts-.'- T h i s  c o n f i r m s  
m y  e a r l i e r  o f f - t h e - c u f f  a d v i c e  I g a v e  to the H o u s e  S p e c i a l  C o m ­
m i t t e e  o n  S t a t e  Loan s.

S e c t i o n  3 w o u l d  a d d  a n e w  s u b s e c t i o n  to A S  1 6 . 1 0 . 3 2 0 .  
T h a t  s u b s e c t i o n  w o u l d  p r o v i d e  in s u b s t a n c e  t h a t  a c o m m e r c i a l  
f i s h i n g  l o a n  to a q u a l i f i e d  state r e s i d e n t  w o u l d  b e  a c c e l e r a t e d  
a n d  r e p a y m e n t  w o u l d  b e  r e q u i r e d  w i t h i n  120 days a f t e r  t h e  b o r r o w ­
er c e a s e s  to b e  a s t a t e  resident.
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Initially, it is c l e a r  that the s t a t e  c o n s t i t u t i o n a l l y  
can. l i m i t  m o n e t a r y  b e n e f i t s ,  i n c l u d i n g  b e l o w - m a r k e t - r a t e  c o m m e r­
cia l  f i s h i n g  loans in p a r t i c u l a r ,  to b o n a  f i d e  s t a t e  r e s i d e n t s .  
See 1982 Op.- A t t ' y  Gen. No. 12 (Alaska N o v e m b e r  26). H o w e v e r ,  a 
c o n s t i  u t ional q u e s t i o n  is r a i s e d  b y  m a k i n g  s u c h  a l o a n  d u e  a n d  
p a y a b l e  120 days a f t e r  c h a n g i n g  resid e n c y ,  s i n c e  s u c h  a p r o v i s i o n  
m a y  b e  v i e w e d  as p e n a l i z i n g  the r i g h t  of A l a s k a  r e s i d e n t s  to m i ­
gr a t e  to o t h e r  states.

In the l i m i t e d  t i m e  a v a i l a b l e  I h a v e  b e e n  u n a b l e  to 
f i n d  a n y  cases d i r e c t l y  on point. However, it a p p e a r s  t h a t  the 
co u r t s  a p p l y  a b a l a n c i n g  t e s t  in such a c o n t e x t  to d e t e r m i n e  
w h e t h e r  the s t ate' s i n t e r e s t  in p r e s e r v i n g  the s t a t u t o r y  s c h e m e  
o u t w e i g h s  the p e n a l t y  i m p o s e d  on the i n d i v i d u a l .  S e e  e.g. 
W i l l i a m s  v. Z o b e l,' 619 P . 2d 422, 427 (Alaska 1 9 8 0 )  ( p l u r a l i t y  
opinion); id. at "431 n . 1 (Rabinowitz, C.J., c o n c u r r i n g ) ;  id. at 
439 (Connor, J., di ssen t i n g ) ;  W i l l i a m s  v. Z o b e l , 619 P . 2 d  548, 
453 (Alaska  1980), r e v e r s e d  on o t h e r  grounds, Z o b e l  v. W i l l i a m s ,  

U.S. , 72 L . E d . 2 d  672 (1982). “

In s t r i k i n g  the b a l a n c e  here, w e  b e l i e v e  t h e  c o u r t s
w o u l d  f i n d  that l e g i t i m a t e  state o b j e c t i v e s  u n d e r x y i n g  s e c t i o n  3
o u t w e i g h  any i n d i v i d u a l  .rights involved. S e v e r a l  l e g i t i m a t e  
s t a t e  i n t e r e s t s  w o u l d  b e  s e r v e d  b y  a c c e l e r a t i n g  loans u p o n  a 
c h a n g e  in r e s i d e n c e .  T h e  m o s t  important, o b v i o u s l y ,  w o u l d  b e
e n s u r i n g  that  d i r e c t  state m o n e t a r y  b e n e f i t s  ( i . e . , s u b s i d i z e d  
loans) run only to b o n a  f i d e  state residents . T h i s  c l e a r l y  is a 
p e r m i s s i b l e  s t a t e  o bje ctive. If loans to r e s i d e n t s  a r e  a c c e l­
e r a t e d  and r e p a i d  at the time the b o r r o w e r  m o v e s  out  o f  the
state, that m o n e y  i m m e d i a t e l y  b e c o m e s  a v a i l a b l e  to l o a n  to a n o t h­
er b o n a  fide st ate r e s i dent. In this way, o n l y  b o n a  f i d e  s t a t e  
r e s i d e n t s  w i l l  r e c e i v e  t^e b e n e f i t s  of the state l o a n  p r o g r a m .

A  s e c o n d  p e r m i s s i b l e  s tate i n t e r e s t  I n  a c c e l e r a t i o n  
u p o n  a c h a n g e  in r e s i d e n c y  is s a f e g u a r d i n g  the f i s c a l  i n t e g r i t y  
of the l o a n  p r o g r a m .  L o a n  a d m i n i s t r a t i o n ,  i n c l u d i n g  b r i n g i n g  
d e l i n q u e n t  loans c u r r e n t  a n d  e f f e c t i n g  f o r e c l o s u r e  if n e c e s s a r y ,  
w i l l  b e  s i g n i f i c a n t l y  e a s i e r  if the b o r r o w e r  is a s t a t e  r e s i d e n t .  
If loans to n o n r e s i d e n t s  r e m a i n  outsta n d i n g ,  t h e  s t a t e  m a y  h a v e  
to f o r e c l o s e  on c o l l a t e r a l  w h i c h  is n o  l o n g e r  w i t h i n  the state, 
m a y  h a v e  to e x e r c i s e  l o n g - a r m  j u r i s d i c t i o n  o v e r  b o r r o w e r s ,  etc. 
In  that event, the s t a t e ' s  a b i l i t y  to p r e s e r v e  t h e  i n t e g r i t y  of 
the r e v o l v i n g  l o a n  f u n d  w i l l  be h a m p e r e d  s i g n i f i c a n t l y .

Fi n a l l y ,  as the H o u s e  S p e c i a l  C o m m i t t e e  o n  S t a t e  L o a n s  
l e t t e r  o f  i n t e n t  a c c o m p a n y i n g  CSHB  15 (Loans) m a k e s  clear, o n e  of 
the m o s t  d i f f i c u l t  p r o b l e m s  f a c i n g  the c o m m e r c i a l  f i s h i n g  l o a n  
p r o g r a m  has b e e n  e n s u r i n g  that o n l y  b o n a  f i d e  s t a t e  r e s i d e n t s
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qu a li fy. T h e  c o m m i t t e e  n o t e d  that t r a d i t i o n a l  i n d i c i a  of r e s i ­
de n c y  a r e  v e r y  e a s y  to obtain. As a result, it is c o n c e i v a b l e  
t h a t  n o n r e s i d e n t  l o a n  a p p l i c a n t s  c o u l d  come  to A l a s k a  f o r  t h e  
m i n i m u m  period' r e q u i r e d  to q u a l i f y  for a l o a n  -- e.g. , t h e  t w o  
y e a r s  w h i c h  C S H B  15 (Loans) w o u l d  r e q u i r e  -- o n l y  t o  r e t u r n  i m ­
m e d i a t e l y  to some o t h e r  s t a t e  u p o n  r e c e i v i n g  t h e  loan. A n  i m ­
m e d i a t e  a c c e l e r a t i o n  c l a u s e  w o u l d  g i v e  the s t a t e  t h e  p o w e r  to
t e r m i n a t e  the l o a n  w i t h o u t  t h e  n e c e s s i t y  o f  p r o v i n g  r e s i d e n c y
f r a u d  at the t i m e  the lo an w a s  made. In o t h e r  w o r d s ,  it p r o v i d e s  
a s i g n i f i c a n t  s a f e g u a r d  a g a i n s t  r e s i d e n c y  fraud.

A g a i n s t  th ese p e r m i s s i b l e  s t a t e  i n t e r e s t s  m u s t  b e  b a l ­
a n c e d  the i n d i v i d u a l ' s  r i g h t  to m i g r a t e  f r o m  o n e  s t a t e  to a n o t h­
er. W e  h a v e  n o  i d e a  h o w  t h e  c o u r t s  w o u l d  s t r i k e  the b a l ­
ance. P a r t i c u l a r l y  w i t h  r e s p e c t  to loans for  l i m i t e d  e n t r y  p e r ­
mits ,  the c our ts m a y  b e  i n c l i n e d  to s trike t h e  b a l a n c e  in f a v o r  
o f  the i n d i v i d u a l  s i n c e  t he c o m m e r c i a l  f i s h i n g  l o a n  p r o g r a m  is 
t h e  o n l y  c u r r e n t l y  a v a i l a b l e  m e c h a n i s m  for f i n a n c i n g  t h e  p u r c h a s e  
of a l i m i t e d  e n t r y  p e r m i t  u s i n g  the p e r m i t  as c o l l a t e r a l  f o r  t h e  
loan. 1/ In o t h e r  w o r d s ,  n o  a l t e r n a t i v e  f i n a n c i n g  m i g h t  b e
a v a i l a b l e  to a b o r r o w e r  m i g r a t i n g  to a n o t h e r  state.

H o w e v e r ,  against- t h i s  i n d i v i d u a l  i n t e r e s t ,  a n u m b e r  of 
a d d i t i o n a l  f a c t o r s  m u s t  b e  b a l a n c e d .  T h e  f i r s t  is t h a t  n o n r e s i ­
dent s  s i m p l y  do n o t  h a v e  the same r i g h t  to s t a t e  b e n e f i t s  t h a t  
s t a t e  r e s i d e n t s  have. M o r e o v e r ,  if enac ted, the a c c e l e r a t i o n  
p r o v i s i o n  w o u l d  b e  a p a r t  of e very l o a n  contract. A  b o r r o w e r  m a y  
b e  e s t o p p e d  to a s s e r t  t h a t  t h e  p r o v i s i o n  is i n v a l i d .  F i n a l l y ,  
a n d  m o s t  s i g n i f i c a n t l y ,  any d e c i s i o n  to c h a n g e  r e s i d e n c y  n e c e s ­
sa r i l y  c a r r i e s  w i t h  it c e r t a i n  c o n s e q u e n c e s  i n  terms^ o f  s t a t e  
b e n e f i t s .  F o l l o w i n g  a c h a n g e  in r e s i d e n c y ,  the i n d i v i d u a l  n o  
l o n g e r  is e l i g i b l e  for b e n e f i t s  a f f o r d e d  r e s i d e n t s  b y  h i s  f o r m e r  
s t a t e  of r e s i d e n c e  w h i l e  he is e l i g i b l e  for b e n e f i t s  a f f o r d e d  b y  
his n e w  s t a t e  of r e s i d e n c e .  In this case, it w o u l d  s e e m  t h a t  
one o f  the b e n e f i t s  for w h i c h  e l i g i b i l i t y  w o u l d  b e  l o s t  is a c o n ­
t i n u i n g  s t a t e  s u b s i d i z e d  loan.

T h i s  doe:s n o t  m e a n  that a s t a t e  c o u l d  r e q u i r e

1/ T h e  C o m m e r c i a l  F i s h i n g  a n d  A g r i c u l t u r e  B a n k  is a u t h o r i z e d  to 
T i n a n c e  l i m i t e d  e n t r y  p e r m i t s  u s i n g  the p e r m i t  as c o l l a t e r a l .  
H o w e v e r ,  b e c a u s e  of c o n s t i t u t i o n a l  c h a l l e n g e s  to the l i m i t e d  
e n t r y  p r o g r a m ,  C F A B  c u r r e n t l y  is n o t  t a k i n g  p e r m i t s  as c o l l a t e r a l  
for loans to f i n a n c e  the p u r c h a s e  of permits.
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f o r f e i t u r e  of all p r e v i o u s  b e n e f i t s  u p o n  a c h a n g e  i n  r e s i d e n c y .  
F o r  example, a s t a t u t e  r e q u i r i n g  r e p a y m e n t  o f  a l l  p r e v i o u s l y  
g r a n t e d  b e n e f i t s  w o u l d  p r e s e n t  p r e c i s e l y  the k i n d  o f  b a r r i e r  to 
i n t e r s t a t e  m i g r a t i o n  w h i c h  at l e a s t  f o u r  m e m b e r s  o f  t h e  U n i t e d  
St a t e s  S u p r e m e  C o u r t  f o u n d  i m p e r m i s s i b l e  in Z o b e l  v. W i l l i a m s . 
s u p r a . (See c o n c u r r i n g  o p i n i o n  of J u s t i c e  B r e n n a n . )

H o w e v e r ,  that'* is n o t  w h a t  s e c t i o n  3 w o u l d  a c c o m p l i s h .  
A l l  it w o u l d  do is r e q u i r e  a  p e r s o n  c e a s i n g  A l a s k a  r e s i d e n c e  to 

‘ f o r e g o  the c o n t i n u i n g  f u t u r e  s t a t e  s u b s i d y  of the loan.

S u m m a r i z i n g ,  it is o u r  o p i n i o n  that s e c t i o n  3, w h i c h  
w o u l d  a c c e l e r a t e  a c o m m e r c i a l  f i s h i n g  l o a n  if a b o r r o w e r  c e a s e s  
to b e  a stat e r e s i d e n t ,  p r o b a b l y  w o u l d  b e  f o u n d  c o n s t i t u t i o n a l  if 
c h a l l e n g e d  in court. H o w e v e r ,  the q u e s t i o n  is n o t  e n t i r e l y  f r e e  
f r o m  doubt, and w e  c a n n o t  g i v e  a c e r t a i n  answer.

W e  h o p e  this a n s w e r s  y o u r  q u e s t i o n .  If w e  c a n  b e  o f  
f u r t h e r  assis t a n c e ,  p l e a s e  c o n t a c t  us at y o u r  c o n v e n i e n c e .

Sincer ely,

N O R M A N  C. G O R S U C H
A T T O R N E Y  G E N E R A L

G. T h o m a s  K o e s t e r  
A s s i s t a n t  A t t o r n e y  G e n e r a l



E ffe c t o f am en dm en ts . —  The 1982 
amendment, effective Ju n e  16, 1982, sub­
stitu ted  "AS 16.10.265 —  16.10.296" for 
"AS 16.10.270 —  16.10.296” in the 
introductory language, added the lan ­

guage beginning "and includes fish eggs” 
to the end of paragraph (2), and deleted 
"raw " preceding "Oshery resource" in 
parag raph  14).

Section

Article 7. Commercial Fishing Loan A ct
Section

310. Powers of the departm en t 
320. L im ita tions on loans 
325. G uaran to rs 
330. [Repealed)
333. Loans for purchase o f A laska lim ited 

en try perm its 
335. Default and foreclosure

337. Deficiencies and tran sfe r of en try
perm its after foreclosure

338. Entry’ perm its as collateral ' ’.
339. Regulations
342. Special account established 
36'). Definitions

Sec. 16.10.310. P o w e rs  o f th e  d e p a r tm e n t  (a) The departm ent 
m ay

(1) make loans to
(A) individual commercial fisherm en who have been sta te  residents 

for a continuous period of five years immediately preceding the date of 
application for a loan under AS 16.10.300 —  16.10.370 and have had 
a crewmember or commercial fishing license under AS 16.05.480 or a 
perm it under AS 16.43 for any one of th e  past five years, and who 
actively partic ipated in the  fishery du ring th a t period, for the purpose 
of en try perm its;

(B) an individual who has been a s ta te  resident for a continuous 
period of five years imm ediately preceding the date of application for 
a loan under AS 16.10.300 —  16.10.370, who (i) because of lack of 
tra in ing  or lack of employment opportunities in the ar:-a of residence 
does not have occupational opportunities available other than commer­
cial fishing; or (ii) is economically dependent on commercial fishing for 
a livelihood and commercial fishing has been a traditional way of life 
for the individual in A laska, for the  repair, restoration or upgrading of 
existing vessels and gear, for the  purchase of entry perm its and gear, 
and for the construction and purchase of vessels;

(C) corporations, partnersh ips, or jo in t ventures, 100 percent of 
which are owned by individual commercial fishermen who have been 
s ta te  residences for a continuous period of five years immediately 
preceding the date of application for a loan under AS 16.10.310(a)(1)(B) 
and have had a crewmember or commercial fishing license under AS 
16.05.480 or a perm it under AS 16.43 for any one of the past five years, 
axiu who actively' partic ipated in the fishery during th a t period, for the 
repair, restora tion or upgrad ing of existing vessels and gear, for the 
purchase of gear, and for the construction and purchase of vessels;

(2) designate agents and delegate its powers to them  as necessary;
(3) adopt regu la tions necessary' to carry1 ou t its functions;
(4) establish amortization p lans for repaym ent of loans, which may 

include extensions for poor fishing seasons or for adverse m arke t condi­
tions for A laskan products; 42
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(5) en te r into agreem ents w ith private lending institutions, other 

state agencies, or ager. lies of the federal government, to carry out the 
purposes of AS 16.10.300 —  16.10.370;

(6) en ter into agreem ents w ith other agencies or organizations to 
create an outreach program  to make loans under AS 16.10.300 —  
16.10.370 in : u ra l areas of the sta te :
~ (b) The departm ent shall consult with.,the D epartm ent of Fish and 
Game on regu la tions and procedures established under th is chapter. 
(§ 1 ch 134 SLA 1972; am § 3 ch 54 SLA 1973; am § 3 ch 128 SLA 
1975; am § 1 ch 154 SLA 1977; am S 3 ch 83 SLA 1978; am §§ 2 —  7 
ch 72 SLA 1979; am § 7 ch 113 SLA 1982)

E ffec t o f am en dm en ts . —  The 1977 
amendment.in parag raph  (1)(A) of subsec­
tion (a), substitu ted  "crewmember or com­
mercial fishing license under AS 16.05.480 
or a perm it under AS 16.43” for "commer­
cial fishing license,” inserted commas 
following "th ree years,” "ex isting  vessels 
and gear," and "en try  perm its and gear," 
deleted "and" following "ex isting vessels 
and gear," and inserted "for” preceding 
"the construction and purchase of vessels."

The 1976 amendment, in parag raph  (1) 
of subsection (a), inserted "im mediately 
preceding the date of application for a loan 
under AS 16.05.300 —  16.05.370" and sub­
stitu ted  "any  one of the past five years, 
and who actively partic ipated in the 
fishery during th a t period" for "th ree 
years” in subparagraph (A) and added sub- 
paragraph (C).

The 1979 am endment substitu ted  "one 
of the past five years" for " th ree  of the past 
five years” in parag raph  (1)(C) of subsec­
tion (a).

The 1982 amendment, effective June  25, 
1982, in subsection (a), deleted "for the 
repair, restoration or upgrad ing of 
existing vessels and gear” following 
"during th a t period" and "and gear, and for 
the construction and purchase of vessels; 
and" following "purchase of en try  perm it" 
in subparagraph (1XA), added p resen t sub- 
paragraph (11(B), substitu ted  "AS 
16.10.310(a)(1)(B)" for "AS 16.10.300 —  
16.10.370" in subparag raph  <1)(C), deleted 
"ru les and" preceding "regu la tion s” in 
paragraph (3), added "or for adverse 
m arket conditions for A laskan products" 
to the end of parag raph  (4), and added 
paragraph (6).

E d ito r's  no tes . —  Section 71, ch. 106, 
SLA 1980 provides th a t a fte r Ju ly  1,1981, 
"no fu rth e r loans may be made under AS
16.10.310 and 16.10.320(a) except for 
loans authorized under AS 16.10.333 pu r­
su an t to AS 16.10.310 and 16.10.320(a)."

This section was redrafted by the revisor 
of s ta tu te s  to remove persona) pronouns in 
conformity with AS 01.05.031(c) and S 4, 
Chapter 56, SLA 1982.

Section 64, ch. 113, SLA-i982, provides: 
"A borrower who receives a loan before the 
effective date of th is Act IJune 25, 1982] 
under AS 16.10.650 —  16.10.720 [now 
repealed] mav receive a loan under

(1) AS 16.10.330(a)(1)(A) after the effec­
tive date of th is  Act if the total of the loans 
received bv the borrower under AS 
16.10.650 —  16.10.720 and AS
16.10.310(a)(1)(A) does not exceed 
8300,000;

(2) AS 16.10.310(a)(1)(B) or (C) if the 
total of the loans received by the borrower 
under AS 16.10.650 —  16.10.720 and AS 
16.10.310(a)(1)(B) or (C) does not exceed 
SIOO.OOO,”

Section 65 of ch. 113, provides: "A 
borrower who receives a loan under .AS
16.10.310 before the effective date of this 
Act IJune 25, 1982] may receive a loan 
under

(1' AS 16.10.31 Ota)(] )(B) or (C) after the 
effective date r f  this Act if the total of the • 
loans received by the borrower under AS
16.10.310 before the effective date of this 
Act and AS 16.10.310(a)(1)(B) or (C) after 
the effective date of th is Act does.not 
exceed S I00,000;

(2) AS 16.10.310(a)(1)(A) after the effec­
tive dale of this Act if the total of the loans 
received under AS 16.10,310 before the 
effective date of th is Act and AS- 
16.10.310(a)(1)(A) after th e  effective date 
of th is Act does not exceed S300.000."

Section 66 of ch. 113 provides: 
"N otw ithstanding AS 16.10.320(i) and 
secs. 64 and 65 of th is Act the total of all 
loans th a t a borrower receives under (1) 
AS 16.10.650 —  16.10.720; (2) AS
16.10.310 before the effective date of this 
Act [June 25, 1982); and (3) AS 16.10.310 
after the effective date of th is Act, may not 
exceed S300.000.”
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Section 67 of ch. 113 provides: "In secs. 

64-66 of th is  Act a loan to an associate of 
a borrower is considered to be a loan to the

borrower. In th is section 'associate of a 
borrower’ has the same meaning 6et out 
under AS 16.10.320(d)."

Sec. 16.10.320. L im ita tio n s  on  loans, (a) A.'.loan under AS 
16,10.310 —  16 10.370

(1) may no t exceed a term  of 15 years;
(2) may no t bear in te re s t exceeding 10-1/2 percent;
(3) shall be secured by a firs t priority lien and appropriate security 

agreement; and ' .
(4) m ay no t exceed 90 percent of th e  appraised value of the collateral 

used to secure th e  loan, except th a t a loan gran ted under AS 16.10.333 
for the  purchase of an A laska lim ited entry perm it may not exceed an 
am ount determ ined in accordance w ith (f) or (h) of th is section.

(b) A lien in favor of the  s ta te  is no t required for loans guaranteed 
fully by the federal governm ent under the Federal Ship F inancing Act 
of 1972 (46 U.S.C. secs. 1271-1279(b); 86 Stat. 909), as amended. In the 
case of a security agreem ent given to secure a loan made under AS
16.10.300 —  16.10.370 and covering a vessel documented under the 
laws of the U nited S ta tes and so long as the Ship Mortgage Act of 1920 • 
(46 U.S.C. r r 's. 911-984; 41 Stat. 1000), as amended, and the Shipping 
Act of 1916 v.-±6 U.S.C. secs. 801-842; 39 Stat. 728), as amended, rem ain 
ambiguous w ith respect to w hether or no t a s ta te  or sta te agency 
qualifies as a citizen of the United S ta tes for purposes of those Acts, the 
first lien requ irem en t of th is section may be satisfied by the recorda­
tion and endorsem ent of a firs t preferred ship mortgage under the Ship 
Mortgage Act of 1920, and b' perfection of a security in te res t under the 
Uniform Commercial Code —  Secured T ransactions (AS 45.09.101 —  
45.09.507), if th e  approval of the Secretary of Commerce is obtained 
under 46 U.S.C. sec. 839 for the tran sfe r to the departm ent of the 
in te res t in a vessel documented under the laws of the United States. In 
the case of a security agreem en t given to secure a loan made under AS
16.10.300 — 16.10.370 and covering a vessel documented under the 
laws of the  U nited S tates, the first lien requ irem ent of th is section may 
also be satisfied by use of a tru s t deed and bond issued under it, if the 
tru s tee  is a citizen of the U nited S ta tes and obtains a first preferred 
ship mortgage on the vessel under the Ship Mortgage Act of 1920, and 
the approval of th e  Secretary of Commerce is obtained under 46 U.S.C. 
secs. 839 and 961 for the  transfe r of the bond or bonds to the depart­
m en t if the  tru s tee  is no t a trustee approved by the Secretary of Com­
merce under 46 U.S.C. secs. 808, 835 and 961.

f D . -1 . J 1   c n c\ y i i n r<T • <
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(d) Loans m ade to a borrower under AS. 16.10.310(a)(1)(A) may not 
exceed a to ta l of $300,000. Loans made to a borrower under AS 
16.10.310(a)(1)(B) or (C) may not exceed a to tal of $100,000. A loan to 
ah associate of the  borrower is considered to be a loan to th e  borrower. 
For the  purposes of th is  section, "associate of the borrower” means

(1
offic
own

(2
perc

(3
bene
a sir 

(e! 
th e :
a co!
pure
secti

u:
mull 
for t 

(2! 
(3!

agre
(4:
(5:

used
«)

16.11
pern
eral

(g:
(h)

mao' 
to se 
has f 
fishe 
ownc
prect 
o f ex

44 I

an a 
bom 
unde 

(i) 
subs 
bom 
bom 
madi 
16.1( 
the a
SLA 
ch If
■am



§ 16.10.320 F ish  and  G am e § 16.10.320
(1) a corporation or other organization of which the borrower is an 

officer, director or partner, or is, directly or indirectly, the beneficial 
owner of 10 percent or more of any class of equity securities;

(2) a person who is, directly or indirectly, the beneficial owner of 10 
percent or more of any class of equity securities of the borrower;

(3) a tru s t or 'other estate in  which th e  borrower has a substantial 
beneficial in te re s t or as to which the borrower serves as trustee or in 
a sim ilar fiduciary capacity.

(e) Two or more individual commercial fishermen who each satisfy 
the requ irem ents specified in AS 16.10.310(a)(1)(B) may join tly obtain 
a commercial fishing loan for th e  construction of a fishing vessel or the 
purchase of an existing fishing vessel. Loans granted under th is sub­
section

(1) may no t exceed the am ount specified in (d) of this section 
multiplied by the number of qualified commercial fishermen applying 
for the loan;

(2) may not exceed a term  of 15 years;
(3) shall be secured by a firs t priority lien and appropriate security 

agreement;
(4) may not bear in te rest exceeding 10-1/2 percent; and
(5) may not exceed 90 percent of the appraised value of the collateral 

used to secure the loan.
(0 Except as perm itted in (h) of th is section, a loan made under AS 

16.10.310(a)(1)(A) and (B) for the  purchase of an A laska limited entry 
perm it may not exceed 90 percent of the  appraised value of the collat­
eral used to secure the loan.

(g) Repealed by § 72 ch 113 SLA 19S2.
(h) A loan for an en try perm it under AS 16.10.310(a)(1)(B) may be 

made for up to 100 percent of the  appraised value of the collateral used 
to secure the loan if the borrower dem onstrates th a t (1) the borrower 
has a t least ‘th ree years of experience as a commercial fisherman in the 
fishery to which the en try perm it applies; and (2) the borrower has not 
owned an A laska lim ited en try  perm it in the year immediately’ 
preceding the application for the loan. In th is subsection "three years 
of experience as a commercial fisherm an in the fishery” means th a t for 
an accumulated total of three fishing seasons in the same fishery the 
borrower has actively partic ipated in the  commercial harvest of fish 
under th e  direction of a lim ited en try  perm it holder. -»•

(i) If a loan is made to a boriower under AS 16.20.310(a)(1)(A), a 
subsequent loan may no t be made to the borrower or an associate of the 
borrower under AS 16.10.32 0(a)(1)(B) or (C). If a loan is made to a
V -  •  - T - .  -  — .  . . j . .  l .  . »  n  i  «  a  a /  .  \ / s  \ m  \  .  . T  / n \ ________________ \ .  _  .  . . . .  1  .  •  .  . . . _i _____uvITuwer-Linuer iO.lU.OiUittiu/lDl vi y\sj, a suuseCjueni. iuan ma y  uc
made to the borrower or an associate of the borrower under AS 
16.10.310(a)(1)(A) if the total of the loans received by the borrower or 
the associate under AS 16.10.310 does not exceed $300,000. (§ 1 ch 134 
SLA 1972; am § 3 ch 54 SLA 1973; am § 3 ch 12S SLA 1975; am § 1 
ch 154 SLA 1977; am § 3 ch 83 SLA 1978; am §§ 2 —  7 ch 72 SLA 1979; 
am §§ 8 —  12, 72 ch 113 SLA 1982)
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E ffec t o f  am en dm en ts . —  The 1978 

am endm ent rew rote th is  section.
The 1979 am endm ent substitu ted  "nine 

and one-half per cen t" for 'seven per cent" 
in parag raph  (3) of subsection (a), in  p a ra ­
graph (4) of subsection (c), and in p a ra ­
g raph (4) of subsection (e), and deleted 
"except th a t loans g ran ted  under th is  sub­
section may b ea r in te re s t a t  a ra te  no t to 
exceed e igh t per cen t i f  th e  commissioner 
determ ines th a t  an increase in the in te rest 
ra te  is necessary for th e  security of the 
loan" from the end of parag raph  (4) of sub­
section (c). The am endm en t also added the 
language beginning "except th a t  a  loan 
g ranted under AS 16.10.333" to the end of 
parag raph  (5) of subsection (a), rewrote 
the first sentence of subsection (d), added 
the p resen t second sentence of subsection 
(d), and added subsections (f) and (g).

The 1982 am endm ent, effective Ju n e  25, 
1982, rew rote subsections (a) and (d); 
repealed subsections (c) and (g); and in 
subsection (e), substitu ted  "AS 16.10.310- 
(a)(1)(B)" for "AS 16.10.310(a)(1)(A)" in 
the first sentence, substitu ted  "(d) of th is 
section" for "(a)(1) of th is  section” in p a ra ­
graph (1), substitu ted  "10-V? percent" for 
"nine and one-half per cen t” in paragraph

(4), and substituted "90 percent” for "75 
percent" in paragraph (5). The amendment 
also substituted "Except as permitted in 
(h) of this section, a loan made under AS 
16.10.310(a)(1)(A) and (B)" for "A loan 
granted under AS 16.10.333(a)" a t the 
beginning of subsection (0, and added sub­
sections (h) and (i)7 -

Ed ito r’s notes. — In view of the 
renumbering of the Uniform Commercial 
Code in 1980 by the re visor of statutes, the 
reference in subsection (b) to "AS 
45.05.690 —  45.05.794" has been changed 
to "AS 45.09.101 —  45.09.507." N .

Section 71, ch. 106, SLA 1980 provides . 
th a t after Ju ly  1, 1981, "no fu rth e r loans 
may be made under AS 16.10.310 and 
16.10.320(a) except for loans authorized 
under AS 16.10.333 pu rsuan t to AS
16.10.310 and 16.10.320(a)."

For limitation on loans received under 
repealed AS 16.10.650 —  16.10.720; AS
16.10.310 before June 25, 1982; and AS
16.10.310 after June 25, 1982, see editor's 
note to AS 16.10.310.

This section was redrafted by the revisor 
of statutes to remove persona! pronouns in 
conformity with AS 01.05.031(c) and § 4, 
Chapter 58, SLA 1982.

Sec. 16.10.325. G u a ra n to r s .  A person may act as guaran to r if the 
borrower has insufficien t collateral to secure a loan for the purposes 
described in AS 16.10.310(a)(1)(B). The loan agreem ent shall 
specifically describe the property of the  guaran to r to be used as collat­
eral by th e  borrower a^d shall be signed by the guaran to r and the 
borrower. The departm en t shall provide the guaran to r w ith a copy of 
all notices sen t to th e  borrower by the departm ent. If the loan is for the 
purchase of an en try  perm it, the guaran ty by the guaran to r may not 
constitu te a lien, mortgage, or encumbrance on or pledge of the entry 
perm it. (§ 13 ch 113 SLA 1982)

E ffec tiv e  d a te s . —  Section 78, ch. 113, Jun e  25, 1982, in accordance with AS 
SLA 1982, makes th is section effective 01.10.070(c).

Sec. 16.10.330. S a le  o r  t r a n s f e r  o f m o rtg ages, b o n d s  an d  no tes.
Repealed by § 14 ch 122 SLA 1980.

E d i to r ’s n o te s . —  The repealed section ch. 54, SLA 1973; § 1, ch. 177, SLA 1976; 
derived from § 1, ch. 134, SLA 1972; § 4, § S. ch. 72, SLA 1979.

Sec. 16.10.333. L o an s  fo r p u rc h a s e  o f A la sk a  lim ited  e n try  
p e rm its, (a) Loans under AS 16.10.320(a) may be made to an individ­
ual commercial fisherm an for the  purchase of a lim ited en try  perm it
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upon certification by the commission th a t the fisherman is a person 
who qualifies as a transfe ree  for the perm it under AS 16.43.010 —  
16.43.380 and the regu lations adopted by the commission.

(b) Upon approval by the commissioner, the  perm it to be purchased 
may be pledged as security for a loan under (a) of th is section, if

(1) the certificate for the  pledged perm it lis ts the commissioner as 
the legal owner of th e  perm it;

(2) the certificate for th e  pledged perm it lists the debtor as the equi­
table owner of the  perm it; '* , !.

(3) all annual perm it'cards issued under the  pledged perm it lis t the 
name of the debtor;

(4) all obligations and responsibilities of a perm it owner are 
assumed by the debtor;

(5) co-signers or other su re ties for performance under the note are 
not vested w ith any righ ts  in the  pledged perm it ar.d th e ir obligation 
is lim ited to satisfaction of the  note and paym ent of costs directly 
incurred by the departm en t in adm in istering the loan.

(c) The commissioner is no t liable for any act or omission resulting 
from perm it ownership nor will th a t act or omission affect his title  to 
the perm it or his righ ts under it.

(d) Upon satisfaction of th e  note by the debtor, the commissioner 
shall certify to the  commission th a t the note has been satisfied.

(e) Upon certification as provided in (d) of th is section, the  commis 
sion shall amend th e  perm it certificate to lis t the debtor as the legal 
owner.

(0 In determ in ing w hether an individual commercial fisherm an is 
reasonably likely to be able to repay a loan made under th is section, the 
commissioner s h ^ l consider th e  individual commercial fisherm an’s 
income from commercial fishing and from all other sources. (§ 4 ch S3 
SLA 1978; am § l ’ch 106 SLA 1980)

E ffec t o f am en dm en ts . —  The 1980 reassignm ent of en try perm its taken  as 
am endm ent added subsection (fj. security for loans after such perm its f re

C ro ss re fe re n c e s . —  As to the revoked, see AS 16.43.355<i).

Sec. 16.10.335. D e fau lt a n d  fo rec lo su re , (a) If the  debtor defaults 
upon a note for whi> . a lim ited en try  perm it has been pledged as 
security under AS 16.10.333 o r under AS 16.10.338, the commissioner 
shall provide the debtor, by registered or certified mail sen t to his last 
known address on file w ith th e  commissioner, w ith a notice of default 
which, includes

‘ (1) a description of the security given for the note including the
num ber assigned to th e  pledged perm it by the, commission;

(2) the date upon which th e  defau lt occurred;
(3) the am ount of a rrea rages as of the  date of the notice, the  total 

am ount rem ain ing on th e  note less unearned interest, and the am ount 
of daily in terest;

 !"  !"  !"  !"  !"  !"  !"# !"  !"  !"# 
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(4) a s ta tem en t th a t the  debtor may, w ith in 15 days of the  postm ark 
date of th e  notice, request a hearing  a t  which he may subm it evidence 
showing he has no t defaulted;

(5) a s ta tem en t th a t the  note may be re in sta ted  if brought cu rren t 
w ith in 60 days from the postm ark date of the  notice;

(6) a s ta tem en t th a t  th e  note may be paid in full less unearned 
in te re s t w ith in 90 days from the postm ark date of the notice; •

(7) th e  place where re in s ta tem en t or paym ent in full m ay be made; 
and ' . H i

(8) a notice in a t  least 10-point bold type stating: "IMPORTANT: 
YOUR FAILURE TO REINSTATE OR PAY THIS NOTE IN FULL BY 
THE DATE SPECIFIED WILL RESULT IN A FORFEITURE OF ALL 
RIGHTS TO THE PERMIT AND THE POSSIBILITY OF LEGAL 
ACTION BEING INSTITUTED AGAINST YOU.” •

(b) Upon the debtor’s failure to re in s ta te  or satisfy the note w ithin 
th e  tim e specified in (a) of th is section, his in te res t in the  perm it is 
te rm inated  by operation of law w ithou t fu rther notice. Any entry 
perm it cards issued to him under the  perm it shall be cancelled immedi­
a te ly  upon receipt by the commission of a certificate of term ination 
contain ing a copy of the  notice required by (a) of th is section issued by 
the commissioner. (§ 4 ch 83 SLA 1978; am § 9 ch 72 SLA 1979)

E ffe c t o f  A m endm en ts. —  The 1979 subsection (a) and substitu ted  "his in terest 
am endm ent inserted "or under AS in the pe rm it” for "his equitable in te rest" 
16.10.338" in the introductory language of in the first sentence of subsection (b).

Sec. 16.10.337. D efic ien c ies  a n d  t r a n s f e r  o f e n try  p e rm its  a f te r  
fo rec lo su re , (a) Upon a foreclosure on an en try perm it as provided in 
AS 16.10.335, the commissioner shall offer the commission a righ t of 
firs t refusal if the  perm it is subject to a buy-back program under AS 
16.43.290 —  16.43.330 a t a price rqu a l to th e  am ount ou tstanding on 
the note p lus any costs the  departm en t directly incurred in adm inis­
te ring  the loan.

(b) If th e  commission does no t exercise its r igh t of first refusal w ithin 
30 days a fte r it receives the  offer, or if the  perm it is not subject to a 
buy-back program  under AS 16.43.290 —  16.43.330, the departm ent 
shall promptly notify the debtor of th is fact. The debtor has 30 days 
from the  postm ark date of the  notice to nom inate a person qualified to 
assume th e  note. The person nom inated m ust qualify under the 
requ irem en ts of AS 16.10.333(a). If qualified, he may assume all righ ts 
and liab ilities of th e  original debtor.

(c) Repealed by § 72 ch 113 SLA 1982.
(d) N oth ing in th is  section affects the r ig h t of the commissioner to 

in s titu te  legal action for a deficiency resu lting  from a defau lt on a note 
given under AS 16.10.333. In addition to any deficiency, the debtor is 
liable for the  costs of adm in is te ring  th e  note and for costs and atto rney 
fees. (§ 4 ch 83 SLA 1978; am § 72 ch 113 SLA 19S2)
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R e q u i r e m e n t  for F i s h i n g  L o a n s  
(AS 16 .10 . 3 1 0 ) .
Our file 3 6 6 - 1 6 1 - 8 3 .

D e a r  Mr. Hostak:

In a N o v e m b e r  26, 1982 opinion, this o f f i c e  c o n c l u d e d  

t h a t  the f i v e - y e a r  d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t s  f o r  c o m m e r­

cial f i s h i n g  loans in AS 1 6 . 1 0 . 3 1 0 ( a ) ( 1 )  c l e a r l y  a r e  u n c o n s t i­

tutional, that n o  g o o d  f a i t h  defen se of the r e q u i r e m e n t s  c o u l d  b e  

a d v a n c e d  if they w e r e  c h a l l e n g e d  in court, a n d  that the r e q u i r e­

me n t s  w e r e  n o t  severable.  As a result, w e  c o n c l u d e d  that the 

D e p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t ,  D i v i s i o n  of B u s ­

iness L o a n s  a n d  V e t e r a n s '  A f f airs, h a d  no choi :e b u t  to s u s p e n d  

the p r o g r a m  u n t i l  the l e g i s l a t u r e  h a d - a n  o p p o r t u n i t y  to a m e n d  the 

e n a b l i n g  l e gi slation.

G o v e r n o r  S h e f f i e l d  a s k e d  us to r e v i e w  t h e  c o n c l u s i o n s
, ,  «

of that o p i n i o n  to d e t e r m i n e  w h e t h e r  the p r o g r a m  l e g a l l y  c a n  b e
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r e i n s t i t u t e d  b e t w e e n  n o w  and the time the l e g i s l a t u r e  h as an o p ­

p o r t u n i t y  to a d dress the p r o b l e m  c r e a t e d  b y  t h e  f i v e - y e a r  d u r a­

tion a l  r e s i d e n c y  requir e m e n t .  G o v e r n o r  S h e f f i e l d ' s  r e q u e s t  

s t e m m e d  f r o m  a s t r o n g  d e s i r e  to m i n i m i z e  the a d v e r s e  c o n s e q u e n c e s  

r e s u l t i n g  f r o m  s u s p e n s i o n  of the p r o g r a m  at this time. 1/

In r e s p o n s e  to the g o v e r n o r ' s  r e q u e s t ,  w e  h a v e  u n d e r­

take n  a t h o r o u g h  r e v i e w  of the N o v e m b e r  26, 1 9 8 2  o p i n i o n .  F o l ­

lowing that review,  w e  r e m a i n  s a t i s f i e d  that two of t h e  c o n c l u­

sions r e a c h e d  in that o p i n i o n  are correct: (1) the f i v e - y e a r

d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t s  are unconstitutional;, a n d

(2) no g o o d  f a i t h  d e f e n s e  of those r e q u i r e m e n t s  c o u l d  b e  a d v a n c e d  

if they w e r e  c h a l l e n g e d  in court.

However, w e  are n o t  as c e r t a i n  a b o u t  the c o n c l u s i o n  

r e g a r d i n g  the s e v e r a b i l i t y  of those r e q u i r e m e n t s  f r o m  the r e ­

m a i n d e r  of the statute. U n d e r  L y n d e n  T r a n s p o r t ,  Inc. v. S t a t e . 

532 P . 2 d  700 (Alaska 1975), a two-step test f o r  s e v e r a b i l i t y  is 

employed. First, it m u s t  a p p e a r  that legal e f f e c t  c a n  b e  g i v e n  

to the r e m a i n d e r  of the statute a f t e r  the o f f e n s i v e  p r o v i s i o n  is 

stricken. Here, legal e ffe ct c e r t a i n l y  can be g i v e n  to all t h r e e  

s u b p a r a g r a p h s  of AS 1 6 . 1 0 . 3 1 0 ( a ) ( 1 )  if the w o r d s  " o f  f i v e  

years" are d e l e t e d  f r o m  each s u b pa ragraph. If t h o s e  d e l e t i o n s

1/ This _time p e r i o d  -- i.e., b e t w e e n  T h a n k s g i v i n g  a n d  e a r l y ’ 
spring -- i s_th e fis hi n g ^ o f f - s e a s o n .  A c c o r d i n g l y ,  it is the b u s ­
iest time of y e a r  for f i n a n c i a l  t r a n s a c t i o n s  m o s t  d i r e c t l y  i m­
pa c t e d  b y  a s u s p e n s i o n  of the c o m m e r c i a l  f i s h i n g  l o a n  p r o g ram.
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a re mad e, the e l i g i b i l i t y  r e q u i r e m e n t  in g e n e r a l  w o u l d  b e  that 

a p p l i c a n t s  " h a v e  b e e n  state r e s i d e n t s  for a c o n t i n u o u s  p e r i o d  [OF 

F I V E  YEARS] i m m e d i a t e l y  p r e c e d i n g  the date of a p p l i c a t i o n  f o r  a 

lo a n . "  A S  1 6 . 1 0 . 3 1 0 ( a ) ( 1 ) ( A )  (material in b r a c k e t s  d e l e t e d ) .

T h e  s e c o n d  e l e m e n t  of the L v n d e n  T r a n s p o r t  test is that 

it m u s t  a p p e a r  the l e g i s l a t u r e  i n t e n d e d  the r e m a i n d e r  o f  the 

s t a t u t e  to s t a n d  if the o f f e n s i v e  p r o v i s i o n  was stricken. In AS 

16.10 . 3 0 0 ,  the l e g i s l a t u r e  d e c l a r e d  the p o l i c y  u n d e r l y i n g  the 

c o m m e r c i a l  f i s h i n g  loan program: "It is the p o l i c y  o f  th e state,

u n d e r  secs. 3 0 0-370 o f  this chapter, to p r o m o t e  the r e h a b i l i t a­

tion o f  the state's fisheries, d e v e l o p m e n t  of a p r e d o m i n a n t l y  

r e s i d e n t  fishery, and c o n t i n u e d  m a i n t e n a n c e  of c o m m e r c i a l  f i s h i n g  

g e a r  a n d  v e s s e l s  t h r o u g h o u t  the state  by m e a n s  of l o n g - t e r m  low 

i n t e r e s t  l o a ns. " N e i t h e r  the r e h a b i l i t i a t i o n  of t he s t a t e’s 

f i s h e r i e s  n o r  the c o n t i n u e d  m a i n t e n a n c e  of c o m m e r c i a l  f i s h i n g  

g e a r  a n d  v e s s e l s  is related, e i t h e r  d i r e c t l y  or i ndire ctly, to a 

d u r a t i o n a l  r e s i d e n c y  requirem ent. If the f i v e - y e a r  d u r a t i o n a l  

r e s i d e n c y  r e q u i r e m e n t  is n o t  s e v e r a b l e  a n d  the p r o g r a m  m u s t  be 

s u s p e n d e d  as a result, these l e g i s l a t i v e  p u r p o s e s  c l e a r l y  v - M l  be 

thwart ed. W e  b e l i e v e  the p r e s e n c e  of l e g i s l a t i v e  p u r p o s e s  w h o l l y  

u n r e l a t e d  to the d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  m a y  b e  v i e w e d  

as e v i d e n c e  that the l e g i s l a t u r e  i n t e n d e d  the r e m a i n d e r  o f  the 

st a t u t e  to s t a n d  if the durational- r e s i d e n c y  r e q u i r e m e n t s  w e r e  

stricken.
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Mo r e over, the express l e g i s l a t i v e  p u r p o s e  o f  p r o m o t i n g  

d e v e l o p m e n t  o f  a p r e d o m i n a t e l y  r e s i d e n t  f i s h e r y  a n d  the i m p l i e d  

l e g i s l a t i v e  p u r p o s e  of e n s u r i n g  that o n l y  b o n a  f i d e  state r e s i­

dent c o m m e r c i a l  f i s h e r m e n  q u a l i f y  f o r  c o m m e r c i a l  f i s h i n g  loans  

b o t h  can b e  a c c o m p l i s h e d  q u i t e  e a s i l y  w i t h o u t  a s t a t u t o r y  f i v e -  

y e a r  d u r a t i o n a l  r e s i d e n c y  req uirement. W i t h o u t  t h a t  r e q u i r e m e n t ,  

e l i g i b i l i t y  still w o u l d  be l i m i t e d  b y  s t a t u t e  to t h o s e  w h o  " h a v e  

b e e n  state r e s i d e n t s  for a continuous p e r i o d "  -- i.e., b o n a  f i d e  

A l a s k a  residents.

In o t h e r  words, all of the l e g i t i m a t e  l e g i s l a t i v e
*

p u r p o s e s  u n d e r l y i n g  b o t h  the s t a t u t o r y  c o m m e r c i a l  f i s h i n g  l o a n  

p r o g r a m  as a w h o l e  and the s p e c i f i c  f i v e - y e a r  d u r a t i o n a l  

r e s i d e n c y  r e q u i r e m e n t s  can be s a t i s f i e d  e v e n  if t h e  f i v e - y e a r  

r e q u i r e m e n t s  are severed. As a result, w e  b e l i e v e  it is 

r e a s o n a b l e  to c o n c l u d e  that the l e g i s l a t u r e  w o u l d  h a v e  i n t e n d e d  

the r e m a i n d e r  of the s t a t u t o r y  c o m m e r c i a l  f i s h i n g  l o a n  p r o g r a m  to 

s t a n d  if the u n c o n s t i t u t i o n a l  f i v e - y e a r  d u r a t i o n a l  r e s i d e n c y  

r e q u i r e m e n t s  w e r e  stricken.

A c c o r d i n g l y ,  u n d e r  L y n d e n  T r a n s p o r t , t h e  o f f e n s i v e  

f i v e - y e a r  d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  c a n  b e  f o u n d  s e v e r­

able. W e  b e l i e v e  that is the r esult  the A l a s k a  S u p r e m e  C o u r t  

w o u l d  r e a c h  if the q u e s t i o n  w a s  p r e s e n t e d  to it. As a result, w e  

b e l i e v e  y o u  s h o u l d  r e i n s t i t u t e  the p r o g r a m  u n d e r  AS 1 6 . 1 0 -  

.310(a)(1), b u t  w i t h o u t  the f i v e - y e a r  d u r a t i o n a l  r e s i d e n c y  re-
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q u i r e m e n t .  ..That c o n c l u s i o n  is s u p p o r t e d  b y  A S  0 1 . 1 0 . 0 3 0 ,  t h e  

s t ate's g e n e r a l  s e v e r a b i l i t y  c l a u s e  2/, w h i c h  the A l a s k a  S u p r e m e  

C o u r t  v i e w s  as e s t a b l i s h i n g  at least a w e a k  p r e s u m p t i o n  i n  f a v o r  

o f  s e v e r a b i l i t y .  W i l l i a m s  v. Z o b e l , 619 P . 2 d  422 ( A l a s k a  1980).

O n c e  the f i v e - y e a r  d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t s  

a re severed, the s t atute then  r e q u i r e s  only t h a t  a p p l i c a n t s  h a v e  

b e e n  s t a t e  r e s i d e n t s  for a con tin u o u s  p e r i o d  i m m e d i a t e l y  p r i o r  to 

a p p l y i n g  for a l o a n  as an o b j e c t i v e  test of r e s i d e n c y .  T o  e s t a b­

lis h  a l e g a l l y  d e f e n s i b l e  o b j e c t i v e  s t a n d a r d  f o r  t h e  l e n g t h  o f  

the s t a t u t o r i l y  r e q u i r e d  c o n t i n u o u s  p e r i o d  o f  r e s i d e n c y ,  w e  b e­

lieve the D e p a r t m e n t  of C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t  s h o u l d  

adopt e m e r g e n c y  r e g u l a t i o n s  u n d e r  AS 1 6 . 1 0 . 3 1 0 ( a ) ( 3 )  a nd AS 44- 

.62.250.

The l e n g t h  of a ny p e r i o d  of r e s i d e n c y  r e q u i r e d  b y  s u c h  

r e g u l a t i o n s  s h o u l d  b e  w i t h i n  a r a n g e  w h i c h  c o u l d  b e  d e f e n d e d  in 

court. U n d e r  the cases c i t e d  in the N o v e m b e r  26, 19 82 opin i o n ,  

30 days c l e a r l y  w o u l d  be permis s i b l e .  One y e a r  a l m o s t  c e r t a i n l y

2/ AS 0 1 . 1 0 . 0 3 0  provides:

A n y  law h e r e t o f o r e  or h e r e a f t e r  e n a c t e d  b y  the 
A l a s k a  L e g i s l a t u r e  w h i c h  lacks a  s e v e r a b i l i t y  
c l a u s e  s h a l l  be c o n s t r u e d  as t h o u g h  it c o n t a i n e d  
the c l a u s e  in the f o l l o w i n g  language, " I f  a n y  p r o­
v i s i o n  of this Act, or the a p p l i c a t i o n  t h e r e o f  to 
a n y  p e r s o n  or c i r c u m s t a n c e  is h e l d  i n v a l i d ,  the 
r e m a i n d e r  of this Act and the a p p l i c a t i o n  to o t h e r  
p e r s o n s  or c i r c u m s t a n c e s  snail* n o t  b e  e f f e c t e d  
[sic] thereby."



D.A. H o stak, D i r e c t o r  D e c e m b e r  6, 1982
D i v i s i o n  o f  B u s i n e s s  Loans & Veterans' A f f a i r s  P a g e  6
Dept, of C o - m e r c e  & E c o n o m i c  D e v e l o p m e n t  
3 6 6 - 1 6 1 - 8 3

w o u l d  be p e r m i s s i b l e .  A  g o o d  f a i t h  a r g u m e n t  c o u l d  b e  m a d e  that  

two y e a r s  is p e r m i s s i b l e  b e c a u s e  of the h i g h l y  t r a n s i e n t  n a t u r e  

of fishermen, a l t h o u g h  it is m o r e  l i k e l y  t h a n  n o t  t h a t  a t w o - y e a r  

d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  w o u l d  b e  f o u n d  u n c o n s t i t u t i o n a l  

if c h a l l e n g e d  in court. .To a s s i s t  y o u r  d e p a r t m e n t  in a d o p t i n g  

the n e c e s s a r y  e m e r g e n c y  r e g u l a t i o n s , w e  are a t t a c h i n g  a d r a f t  

f i n d i n g  of emerg ency, or r  of adoption, a n d  a m e n d e d  r e g u l a t i o n  

c o n f o r m i n g  to the. r e q u i r e m e n t s  of AS 44.62.250 . 3/

W e  are aware that the A l a s k a  S u p r e m e  C o u r t  has a c k n o w l­

edg e d  the d o c t r i n e  of s e p a r a t i o n  of powers. See e.g., Brad-ner v.
/

H a m m o n d , 553 P . 2d 1 (Alaska 1976); P u b l i c  D e f e n d e r  A g e n c y  v. S u­

p e r i o r  C o u r t , 534 P . 2 d  947 (Alaska 1975). U n d e r  t h a t  doctrine, 

some m i g h t  c r i t i c i z e  a p o l i c y  u n d e r  w h i c h  the a t t o r n e y  g e n e r a l  

c o n c l u d e s  that c o n s t i t u t i o n a l l y  o f f e n s i v e  p r o v i s i o n s  are s e v e r e d  

u n d e r  the L y n d e n  T r a n s p o r t  analysis w i t h  the e x e c u t i v e  b r a n c h  

th e n  p r o c e e d i n g  to i m p l e m e n t  the r e m a i n d e r  of the statute. 4/ It 

a p p a r e n t l y  w a s  for this r e a s o n  —  i.e. that s e v e r i n g  the c o n s t i­

tut i o n a l  p o r t i o n  of the s t atute  c ould be v i e w e d  as i m p e r m i s s i b l e

2/ Y o u r  d e p a r t m e n t  m u s t  then f o l l o w  the a d d i t i o n a l  s teps
o u t l i n e d  in the D r a f t i n g  M a n u a l  for A d m i n i s t r a t i v e  R e g u l a t i o n s .  
See c h e c k l i s t  on pp. 12-13 and c h a p t e r  5.

4/ T h i s  is p r e c i s e l y  w h a t  h a p p e n e d  w h e n  this d e p a r t m e n t  p r o­
p o s e d  to s e t t l e  a court c h a l l e n g e  to the s t a t e ' s  l o n g e v i t y  b o n u s  
p r o g r a m  b y  s e v e r i n g  the p r o g r a m ' s  u n c o n s t i t u t i o n a l  r e s i d e n c y  r e­
qu i r e m e n t s  and e s t a b l i s h i n g  a o n e - y e a r  d u r a t i o n a l  r e s i d e n c e  r e­
qu i r e m e n t  in thei r place.
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l e g i s l a t i n g  b y  the e x e c u t i v e  b r a n c h  -- that f o r m e r  A t t o r n e y  

G e n e r a l  C o n d o n  c o n c l u d e d  that y o u  h a d  n o  c h o i c e  b u t  to s u s p e n d  

the p r o g r a m  p e n d i n g  a l e g i s l a t i v e  solution.

H o w ever, in the e x t r a o r d i n a r y  s i t u a t i o n  w h e r e  a s t a t­

u t o r y  r e q u i r e m e n t  c l e a r l y  is u n c o n s t i t u t i o n a l  a n d  c a n n o t  b e  d e­

fe n d e d  in court, I b e l i e v e  the b e t t e r  r e s u l t  is f o r  the  l e g i s l a -
»  .  •  

tive w i l l  e x p r e s s e d  in the o v e r a l l  s t a t u t o r y  s c h e m e  to b e  i m p l e­

m e n t e d  w i t h o u t  the c o n s t i t u t i o n a l l y  o f f e n s i v e  p r o v i s i o n s  if t h e y  

can be s e v e r e d  u n d e r  the L y n d e n  T r a n s p o r t  analy sis. This gives

the e x e c u t i v e  b r a n c h  m u c h  m o r e  f l e x i b i l i t y  w h e n  t h e  l e g i s l a t u r e
»

p asse s a s t a t u t e  w h i c h  is u n c o n s t i t u t i o n a l  in part. U n d e r  a ' p o l­

icy w h e r e  o f f e n s i v e  p r o v i s i o n s  cannot b e  severed, t h e  d i f f i c u l t  

choice' is b e t w e e n  c o n t i n u i n g  to i m p l e m e n t  an u n c o n s t i t u t i o n a l  

s t a t u t e  or s u s p e n d i n g  an e n t i r e  program. H o w e v e r ,  i f  a n  o f f e n­

sive p r o v i s i o n  can b e  severed, the e x e c u t i v e  b r a n c h  c a n  i m p l e m e n t  

the l e g i s l a t i v e  w i l l  in a c o n s t i t u t i o n a l  manner, t h e r e b y  s a t i s f y­

ing the p r o g r a m m a t i c  desires e x p r e s s e d  b y  the l e g i s l a t u r e  w i t h o u t  

r u n n i n g  afoul of c o n s t i t u t i o n a l  constraints.

If the l e g i s l a t u r e  is d i s s a t i s f i e d  w i t h  th is result , or 

d i s a g r e e s  w i t h  t h e  a t t o r n e y  g e n e r a l ' s  c o n c l u s i o n  r e g a r d i n g  

sever a b i l i t y ,  it a l w a y s  has the o p t i o n  of a m e n d i n g  t h e  s t a t u t e  or 

r e p e a l i n g  it a l together. . U l timatel y, the l e g i s l a t u r e  m u s t  take 

final r e s p o n s i b i l i t y  for the statutes w h i c h  g o v e r n  t h e  state.
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To i n t rude as little  as p o s s i b l e  i n t o  the l e g i s l a t i v e  

sphere, G o v e r n o r  S h e f f i e l d  has m a d e  it c l e a r  that the s o l u t i o n  

o u t l i n e d  a b o v e  is to b e  an i n t e r i m  s o l u t i o n  only. U n d e r  A S  4 4 . 6 2 -  

.260(a), e m e r g e n c y  r e g u l a t i o n s  e x p i r e  120 d a y s  a f t e r  th ey are 

• adopted. A t  that time, if the l e g i s l a t u r e  h a s  n o t  a d d r e s s e d  the 

.problem p r e s e n t e d  b y  the u n c o n s t i t u t i o n a l  f i v e - y e a r  d u r a t i o n a l  

r e s i d e n c y  r e q u i r e m e n t s ,  the p r o g r a m  s h o u l d  a g a i n  b e  suspended.

W e  are s e ndi ng copies of this o p i n i o n  to S e n a t o r  

K e r t t u l a  a n d  R e p r e s e n t a t i v e  Hayes to e nsure t h a t  the l e g i s l a t u r e  

has n o t i c e  that the p r o g r a m  w i l l  be s u s p e n d e d  u p o n  e x p i r a t i o n  of 

the e m e r g e n c y  r e g u l a t i o n  if there is no l e g i s l a t i v e  a c t i o n  b e f o r e  

then. C o n s e q u e n t l y ,  the l e g i s l a t u r e  w i l l  h a v e  to act if it d e­

sires the p r o g r a m  to c o n t i n u e  b e y o n d  the e x p i r a t i o n  d a t e  of th e

e m e r g e n c y  r e gulation .

The a d m i n i s t r a t i o n  is c o n s i d e r i n g  p r o p o s i n g  l e g i s l a t i o n  

to r e m e d y  this problem, a l t h o u g h  no d e c i s i o n  has b e e n  m a d e  in 

that regard. However, any p e r m a n e n t  s o l u t i o n  to the p r o b l e m  c r e­

ate d  b y  the u n c o n s t i t u t i o n a l  f i v e - y e a r  d u r a t i o n a l  r e s i d e n c y  r e ­

qui r e m e n t  in AS 1 6.10. 3 1 0 ( a ) ( 1 )  m u s t  be p r o v i d e d  b y  t h e  l e g i s­

lature. T h e  i n t e r i m  s o l u t i o n  o u t l i n e d  above is s i m p l y  a p r a g -  

.matic a p p r o a c h  to solving the p r o b l e m  t e m p o r a r i l y  to a v o i d  t h e  

c o n s i d e r a b l e  h a r d s h i p  i m m e d i a t e  s u s p e n s i o n  of the p r o g r a m  w o u l d

w o r k  on the c o m m e r c i a l  f i s h i n g  i n d u s t r y  w h i l e  the l e g i s l a t u r e
.  •  *

considers this matter.
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W e  w i l l  b e  h a p p y  to w o r k  w i t h  y o u  i n  p u t t i n g  this s u g­

g e s t e d  i n t e r i m  s o l u t i o n  into practice.

A t t o r n e y  G e n e r a l

N C G : G T K : d i m  

A t t a c h m e n t

cc: S e n a t o r  J a l m a r  K e r t t u l a
R e p r e s e n t a t i v e  Joe L. Hayes
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Official Business

M E M O R A N D U M

TO: T h e  H o n o r a b l e  J o e  H a y e s  
S p e a k e r  of the H o u s e  
■Anchorage

. FROM: M a r k  K. J o h n s o n  
J u n e a u

Poach V  

State Capitol 

Juneau, Alaska 99811

Subjects: P r o p o s e d  l e g i s l a t i o n  r e g a r d i n g  (a) C o m m e r c i a l  F i s h i n g  L o a n  
A c t  a n d  (b) F i s h e r m e n ' s  M o r t g a g e  a n d  N o t e  Fund.

E a c h  of t hese p r o g r a m s  w a s  i d e n t i f i e d  b y  the A t t o r n e y  G e n e r a l  in h i s  
l e t t e r  o f  S e p t e m b e r  1, as p o s i n g  c o n s t i t u t i o n a l  p r o b l e m s  b e c a u s e  o f  
d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t s .  A f t e r  some r e s e a r c h  a n d  r e f l e c t i o n  
it w a s  d e t e r m i n e d  t h a t  a t t e m p t s  to cure the p r o b l e m s  w i t h  t h e s e •* 
p r o g r a m s  s h o u l d  be s i m p l e  r a t h e r  than complex.

In the C o m m e r c i a l  F i s h i n g  L o a n  Act, AS 1 6 . 1 0 . 3 1 0 - 1 6 . 1 0 . 3 6 0 ,  t h e  
D e p a r t m e n t  o f  C o m m e r c e  is g i v e n  the a u t h o r i t y  to m a k e  lo ans to 
i n d i v i d u a l  c o m m e r c i a l  f i s h e r m e n  a n d  e l i g i b l e  b u s i n e s s  v e n t u r e s  
for "the repair., r e s t o r a t i o n  or u p g r a d i n g  o f  e x i s t i n g  v e s s e l s  and 
gear, f o r  the p u r c h a s e  of e n t r y  p e r m i t s  and gear' a n d  for the 
c o n s t r u c t i o n  a n d  p u r c h a s e  o f  v e s s e l s . , . " .  T h e  p r o g r a m  a l s o  i m p o s e d  
a five y e a r  c o n t i n u o u s  r e s i d e n c y  r e q u i r e m e n t  for e l i g i b i l i t y  for 
these loans.

The p r o p o s e d  l e g i s l a t i o n  .would d e l e t e  the five y e a r  r e s i d e n c y  
r e q u i r e m e n t  e n t i r e l y  b u t  e x p a n d  a r e q u i r e m e n t  that an apv. l i c a n t  
h a v e  a c t i v e l y  p a r t i c i p a t e d  in the f i s h e r y  f r o m  o n e  out o f  the last 
five y e a r s  to three o u t  of the l a s t  five years. I n a s m u c h  as there 
is no r e s i d e n c y  r e q u i r e m e n t  for the h o l d i n g  of a l i m i t e d  e n t r y  
p e r m i t  or o n  p a r t i c i p a t i o n  i n  the f i s h e r y  as a c r e w m e m b e r ,  t h i s  
m a y  be a a p p r o p r i a t e  r e s p o n s e .

L e g i s l a t i o n  c r e a t i n g  the F i s h e r m e n ' s  M o r t g a g e  a n d  N o t e  Fund, AS 
1 6 . 1 0 . 6 5 0 - 1 6 . 1 0 . 7 2 0 ,  also i m p o s e d  a five y e a r  d u r a t i o n a l  r e s i d e n c y  
r e q u i r e m e n t  o n  a p p l i c a n t s  f o r  .that program. The p r o p o s e d  l e g i s l a t i v e  
r e s p o n s e  w o u l d  also d e l e t e  this r e q u i r e m e n t  f r o m  the law. B u t  at 
t h e * s a m e  time, the r e s p o n s e  w o u l d  i m p o s e  u p o n  an a p p l i c a n t  the 
b u r d e n  of e s t a b l i s h i n g  that "he is l ikely to c o n t r i b u t e  to the
e c o n o m i c  s t a b i l i t y  of the state'



M y  lenders t e n d i n g  of the o n i n i o n  o f  the U.S. S u D r e m e  C o u r t  in
Z o b e l  V.,.W i l l i a m s ,  J J . S *  , 72 L Ed 2d 672,* (1982) , is that
t h e -i m p o s i t i o n  or s u c n  a r e q u i r e m e n t  is a c ce ptable. S u c h  a 
r e q u i r e m e n t  does n o t  s u f f e r  f r o m  the d e f e c t  of b e i n g  o n l y  
b a c k w a r d  l o o k i n g  b u t  is r a ther, o n l y  c o n c e r n e d  w i t h  the p r e s e n t  
a n d  t h e  future. I b e l i e v e  a c c o r d i n g l y  that such a r e q u i r e m e n t  
is a " l e g i t i m a t e  s t a t e  p u r p o s e " .  See the o p i n i o n  of J u s t i c e  
B r e n n a n  at 72 L  E d  2d 6 7 2 , * at 684.

T h e s e  last two p i e c e s  o f  p r o p o s e d  l e g i s l a t i o n  r e p r e s e n t  t h e  f i n a l  
areas i n  w h i c h  l e g i s l a t i v e  a c t i o n  is a p p r o p r i a t e  w i t h  the e x c e p t i o n  
o f  the l o n g e v i t y  b o n u s  p r o gram. I w i l l  be s p e n d i n g  some time 
o n  t h a t  i s s u e  to d e t e r m i n e  if s o m e  k i n d  of l e g i s l a t i v e  s o l u t i o n  
c a n  b e  fashioned.  I expect, however,  that: the l i k e l y  c o n c l u s i o n  
is t h a t  the 'program m u s t  b e  s c r a p e d  a l t o g e t h e r  or f u n d e d  at 
a d r a m a t i c a l l y  h i g h e r  level.



x
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S ec 1: A S  1 6 . 1 0 . 3 1 0  is a m e n d e d  to read:

Sec. 16.10.310. P o w e r s  of the department. (a) The d e p a r t m e n t  m a y

(1) m a k e  loans to

(A) i n d i v i d u a l  c o m m e r c i a l  f i s h e r m e n  w h o  h a v e  h a d  a c r e w m e m b e r  or 

c o m m e r c i a l  f i s h i n g  l i c e n s e  u n d e r  AS 1 6 . 0 5 . 4 8 0  or a p e r m i t  u n d e r  A S  

1 6 . 4 3 . 0 1 0 - 1 6 . 4 3 . 3 8 0  f o r  a n y  three o f  the p a s t  f i v e  years-.and w h o  

a c t i v e l y  p a r t i c i p a t e d  in the f i s h e r y  d u r i n g  that p e r i o d ,  f o r  the 

r e pair, r e s t o r a t i o n  o r  u p g r a d i n g  of e x i s t i n g  v e s s e l s  a n d  gear, f o r  

the p u r c h a s e  of e n t r y  p e r m i t s  a n d  gear, a n d  f o r  the c o n s t r u c t i o n  a n d  

p u r c h a s e  of v e s s e l s ;  a n d

. (3)c o r p o r a t i o n s , p a r t n e r s h i p s  or j o i n t  v e n t u r e s ,  100 p e r  c e n t  o f  

'which are o w n e d  b y  i n d i v i d u a l  c o m m e r i c a l  f i s h e r m e n  w h o  h a v e  h a d  a 

c r e w m e m b e r  or c o m m e r c i a l  f i s h i n g  l i c e n s e  u n d e r  A S  1 6 . 0 5 . 4 8 0  or a p e r m i t  

u n d e r  A S  1 6 . 4 3 . 0 1 0 - 1 6 . 4 3 . 3 8 0  for a n y  three of the l a s t  f i v e  years, 

and who- a c t i v e l y  p a r t i c i p a t e d  in the f i s h e r y  during t h a t  p e r i o d ,  f o r  

the repair, r e s t o r a t i o n  o r  u p g r a d i n g  of e x i s t i n g  v e s s e l s  a n d  gear, 

f o r  the p u r c h a s e  of gear, a n d  for the c o n s t r u c t i o n  a n d  p u r c h a s e  "of 

v e s s e l s ;

(2) d e s i g n a t e  a gents a n d  d e l e g a t e  its p o w e r s  to t h e m  as n e c e s s a r y ;

(3) a d o p t  r u l e s  a n d  r e g u l a t i o n s  n e c e s s a r y  to carry o u t  its f u n c t i o n s ;

(4) e s t a b l i s h  a m o r t i z a t i o n  p la ns for r e p a y m e n t  of loans, w h i c h  m a y  

i n c l u d e  e x t e n s i o n s  f o r  p o o r  f i s h i n g  seasons;

(5) e n t e r  into a g r e e m e n t s  w i t h  p r i v a t e  l e n d i n g  i n s t i t u t i o n s ,  o t h e r  

s t a t e  a g e n c i e s  or a g e n c i e s  of the f e d e r a l  g o v e r n m e n t  Co c a r r y  out 

the p u r p o s e s  of A S  1 6 , 1 0 , 3 0 0 - 1 6 . 1 0 . 3 7 0 .

(b) T h e  d e p a r t m e n t  s h a l l  c o n s u l t  w i t h  the D e p a r t m e n t  o f  F i s h  and 

G a m e  on r e g u l a t i o n s  a n d  p r o c e d u r e s  e s t a b l i s h e d  u n d e r  A S  1 6 . 1 0 , 0 1 0 -  

1 6.10, 7 2 0 ,



Sec. 1: A S  1 6 . 1 0 . 6 8 0  is a m e n d e d  to read:

Sec. 16.10.680. E l i g i b i l i t y  f o r  loans . (a) T h e  c o m m i s s i o n e r  m a y  

p u r c h a s e  a m o r t g a g e  or n o t e  u n d e r  AS 1 6 .10.660(b)  i f  it s e c u r e s  a 

lo a n  to an i n d i v i d u a l  w h o  m e e t s  one of the r e q u i r e m e n t s  o f  (b) o f  

this s e c t i o n  a n d ' w h o

(1) does n o t  q u a l i f y  for a  l o a n  for the p u r p o s e s  d e s c r i b e d  i n  

A S  1 6 . 1 0 . 6 7 0  u n d e r  a s t a t e  l o a n  program;

.(2) has n o t  p r e v i o u s l y  p a r t i c i p a t e d  in the l o a n  p r o g r a m  

e s t a b l i s h e d  i n  AS 1 6 . 1 0 . 6 5 0 - 1 6 . 1 0 . 7 2 0  or i n  any o t h e r  s t a t e  l o a n  

p r o g r a m  for the p u r p o s e s  d e s c r i b e d  i n  AS 16.10.670 ; and

(3) m e e t s  the g u i d e l i n e s  e s t a b l i s h e d  b y  the c o m m i s s i o n e r  to 

d e t e r m i n e  w h e t h e r  the a p p l i c a n t  is r e a s o n a b l y  l i k e l y  to s u c c e e d  as 

a c o m m e r c i a l  f i s h e r m a n  a n d  b e  a b l e  to r e p a y  the loan.

(b) I n  a d d i t i o n  to the r e q u i r e m e n t s  o f  ( a ) ( 1 ) -(4) of this s e c t i o n ,  

the c o m m i s i o n e r  m a y  p u r c h a s e  a m o r t g a g e  or n o t e  u n d e r  AS 1 6 . 1 0 . 6 6 0 (d ) 

o n l y  i f  it secures a l o a n  to an i n d i v i d u a l  w h o  d e m o n s t r a t e s  u n d e r  

g u i d e l i n e s  e s t a b l i s h e d  b y  the c o m m i s s i o n e r  that he is l i k e l y  to 

c o n t r i b u t e  to the e c o n o m i c  s t a b i l i t y  of the s tate a n d

(1) b e c a u s e  o f  his l a c k  o f  t r a i n i n g  or the l a c k  of e m p l o y m e n t  

o p p o r t u n t i e s  i n  the a r e a  in w h i c h  h e  resides, h e  d o e s  n o t  h a v e  

o c c u p a t i o n a l - o p p o r t u n i t i e s  a v a i l a b l e  to h i m  o t h e r  t h a n  c o m m e r c i a l  

fishing ; or

(2) h e  is e c o n o m i c a l l y  d e p e n d e n t  o n  c o m m e r c i a l  f i s h i n g  for a 

l i v e l i h o o d  and. c o m m e r c i a l  f i s h i n g  has b e e n  a t r a d i t i o n a l  w a y  of l i f e  

for h i m  in Alaska.

(c) T h e  c o m m i s s i o n e r  m a y  n o t  r e f u s e  to p u r c h a s e  a  m o r t g a g e  or n o t e  

f r o m  a p r i v a t e  f i n a n c i a l  i n s t i t u t i o n  u n d e r  AS 1 6 . 1 0 . 6 6 0 ( b )  s o l e l y  

b e c a u s e  the a p p l i c a n t  f o r  t he l o a n  does n o t  h a v e  a c r e d i t  h i s t o r y .

(d) In d e t e r m i n i n g  w h e t h e r  the a p p l i c a n t  is r e a s o n a b l y  l i k e l y  to b e  

ab l e  to r e p a y  the l o a n  u n d e r  (a) (4) of this section-, the p r i v a t e  

f i n a n c i a l  i n s t i t u t i o n  s h a l l  c o n s i d e r  the a p p l i c a n t ' s  i n c o m e  f r o m  

c o m m e r i c a l  f i s h i n g  and f r o m  o t h e r  sources.



F I N D I N G  O F  E M E R G E N C Y

T h e  D e p a r t m e n t  of C o m m e r c e  and  E c o n o m i c  D e v e l o p m e n t  finds t h a t  a n  
e m e r g e n c y  exists and that the a t t a c h e d  a m e n d m e n t  is n e c e s s a r y  f o r  
the i m m e d i a t e  p r e s e r v a t i o n  of the p u b l i c  peace, h e a l t h ,  s a f e t y ,  
or g e n e r a l  w e l fare.  A  s t a t e m e n t  of the f acts c o n s t i t u t i n g  t h e  
e m e r g e n c y  is:

1. In a N o v e m b e r  26, 1982 opinion, the D e p a r t m e n t  o f  L a w  
c o n c l u d e d  that the f i v e - y e a r  d u r a t i o n a l  r e s i d e n c y  r e ­
qui r e m e n t s  for c o m m e r c i a l  f i s h i n g  loans i n  A S  1 6 . 1 0 -  
.310(a)(1)(A), (B) a n d  (C) are u n c o n s t i t u t i o n a l .

2. In a D e c e m b e r  6, 1982 opinion, the D e p a r t m e n t  o f  L a w  
c o n c l u d e d  that the f i v e - y e a r  d u r a t i o n a l  r e s i d e n c y  r e ­
qui r e m e n t s  for a c o m m e r c i a l  f i s h i n g  l o a n  a r e  s e v e r a b l e  
f r o m  the r e m a i n d e r  of the s t a t u t o r y  program.

3. T h e  commercial, f i s h i n g  loan p r o g r a m  w a s  i n i t i a l l y  e n ­
acte d  in 1972. Since that time, it has b e c o m e  v e r y  
im p o r t a n t  to the c o n t i n u e d  v i a b i l i t y  o f  the c o m m e r c i a l  
fi s h i n g  i n d u s t r y  in A l ask a. In a d d i t i o n  to p r o v i d i n g  
f i n a n c i n g  for v e s s e l s  a n d  gear, the c o m m e r c i a l  f i s h i n g  
loan p r o g r a m  p r o v i d e s  the only m e c h a n i s m  f o r  f i n a n c i n g  
the p u r c h a s e  of l i m i t e d  e n t r y  permits  u s i n g  the p e r m i t s  
as collateral. If the p r o g r a m  is s u s p e n d e d ,  it w i l l  
w o r k  an i m m e d i a t e  and c o n s i d e r a b l e  h a r d s h i p  on t h e  
commercial, f i s h i n g  i n d u s t r y  in Alaska. T h e r e f o r e ,  
03 A A C  80.100 m u s t ' b e  amended, to r e m o v e  the r e q u i r e m e n t  
that an i n d i v i d u a l  be a f i v e - y e a r  r e s i d e n t  to* q u a l i f y  
for a c o m m e r c i a l  f i shing loan for the i m m e d i a t e  p r e s e r­
va t i o n  of the g e neral w e l f a r e  of the industry.

4. The D e p a r t m e n t  of L a w  c o n c l u d e d  that the f i v e - y e a r  d u r­
ational r e s i d e n c y  r e q u i r e m e n t  in AS 1 6 . 1 0 . 3 1 0 ( a ) ( 1 ) ( A ) ,
(B) and (C) w a s  i n t e n d e d  to ensure that o n l y  b o n a  f i d e

'r e s i d e n t s ' of A l a s k a  q u a l i f y  for c o m m e r c i a l  f i s h i n g  
loans. The l e g i s l a t u r e  has n o t  f u n d e d  this d e p a r t m e n t  
w i t h  a s u f f i c i e n t  staff to m a k e  i n d i v i d u a l  i n q u i r i e s  o f  
each a p p l i c a n t  for a c o m m e r c i a l  f i s h i n g  l o a n  to d e t e r­
min e  on an i n d i v i d u a l i z e d  bas is w h e t h e r  t h a t  a p p l i c a n t  
is in fact a b o n a  fide r e s i d e n t  of A l a s k a  and, at t h e  

. same time, to m a k e  the n e c e s s a r y  e v a l u a t i o n  of a n  a p ­
plic a n t ' s  f i n a n c i a l  s i t u a t i o n  for p u r p o s e s  o f  o b t a i n i n g  
a loan. As a result, some l e g ally  p e r m i s s i b l e  s c r e e n­
ing r e q u i r e m e n t  to test the b o n a  f i d e s  o f  r e s i d e n c y  
m u s t  be adopted.

5. The D e p a r t m e n t  of L a w  informs us t h a t  a o n e - y e a r  d u r a­
tional r e s i d e n c y  r e q u i r e m e n t  almost c e r t a i n l y  is c o n­
sti t u t i o n a l  w h e n  a f u n d a m e n t a l  r i g h t  or b a s i c  n e c e s s i t y  
of life is not involved, and that e l i g i b i l i t y  to a p p l y  
for a c o m m e r c i a l  f i s h i n g  loan is n o t  a f u n d a m e n t a l  
r ight n o r  a b a s i c  n e c e s s i t y  of life.



A D O P T I O N  O R D E R

U n d e r  a u t h o r i t y  of AS 1 6 . 1 0 . 3 1 0 ( a ) ( 3 ) ,  the r e g u l a t i o n  -is t h e r e­
fore a d o p t e d  as an e m e r g e n c y  r e g u l a t i o n  to take e f f e c t  i m m e d i a t e­
ly upon* f iling b y  the l i e u t e n a n t  g o v e r n o r  as p r o v i d e d  in 
A S  4 4 . 6 2 . 1 8 0 ( 3 ) .

DATE: D e c e m b e r  7, 1982
Juneau, A l a s k a

R i c h a r d  A. Lyon, C o m m i s s i o n e r  . 
D e p a r t m e n t  of C o m m e r c e  a n d  

E c o n o m i c  D e v e l o p m e n t

F I L I N G  C E R T I F I C A T I O N

I, S t e p h e n  A l a n  M c A l p i n e ,  L i e u t e n a n t  G o v e r n o r  for the S tat e of
Alaska, c e r t i f y  th at on D e c e m b e r  7, 1982, at _________   .m. , I
f i l e d  the a t t a c h e d  r e g u l a t i o n s  a c c o r d i n g  to tne' p r o v i s i o n s  of 
A S  44.62.

S t e p h e n  A l a n  M c A l p i n e  
L i e u t e n a n t  G o v e r n o r



3 A A C  80.100. D E F I N I T I O N  OF T E R M S . U n l e s s  the c o n t e x t  
r e q u i r e s  otherwise, in this chapter ana in the f o r m s  a n d  i n­
stru c t i o n s  of the c o m m i s s i o n e r

(11) " r e s i d e n t "  means a c orpo r a t i o n ,  p a r t n e r s h i p  
or l i m i t e d  p a r t n e r s h i p  100 p e r c e n t  of w h i c h  is o w n e d  b y  a 
r e s i d e n t  c o m m e r c i a l  f i s h e r m a n  or an i n d i v i d u a l  who, e x c e p t  
for b r i e f  intervals, p e r i o d s  of m i l i t a r y  service, or a t t e n­
dance at an e d u c a t i o n a l  or t r a i n i n g  i n s t i t u t i o n  has r e s i d e d  
in the state for one y e a r  [FIVE Y E A R S ] ; " r e s i d e n c e "  is deter 
m i n e d  b y  w h e r e  the i n d i v i d u a l

(A) is r e g i s t e r e d  to vote;

(B) m a i n t a i n s  his p e r m a n e n t  p l a c e  o f  abode;

(C) files his tax returns;

(D) r e g i s t e r s  or licenses h i s  p e r s o n a l  prop 
erty, i n c l u d i n g  b u t  n o t  l i m i t e d  to cars, boats, trucks 
a n d  t r a i l e r s ;

(E) is l i c e n s e d  to drive; a n d

(F) m a i n t a i n s  b a n k  a c c o u n t s , s a v i n g s  a c­
counts, lines of c r e d i t  and other f i n a n c i a l  r e l a t i o n­
ships. (Eff. 9/26/76, Reg. 59; adi 5/16/81, Reg. 78;
a m  I I ,  Reg. )

Au t h o r i t y :  AS 1 6 . 1 0 . 3 1
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M E M O R A N D U M

TO: H o u s e  F i n a n c e  C o m m i t t e e  M e m b e r s

F R O M :  A 1  A d a m s ,  C h a i r  ( W . A
H o u s e  F i n a n c e  C o m m i t t e e

S U B J :  C S  H B  15 ( L o a n s ) , r e l a t i n g  t o  t h e  c o m m e r c i a l
f i s h  l o a n  p r o g r a m

C o m m e r c i a l  F i s h i n g  L o a n  P r o g r a m

A S  1 6 . 1 0 . 3 0 0  - .370 p r o v i d e s  l o a n s  f o r  c o m m e r c i a l  
f i s h i n g .  A n  e l i g i b l e  i n d i v i d u a l ,  c o r p o r a t i o n ,
p a r t n e r s h i p  o r  j o i n t  v e n t u r e  m a y  r e c e i v e  a l o a n  f o r  
r e p a i r  o f  v e s s e l s  a n d  g e a r ,  c o n s t r u c t i o n  a n d  p u r c h a s e  
o f  v e s s e l s ,  o r  p u r c h a s e  o f  g e a r  o r  l i m i t e d  e n t r y  
p e r m i t s .  T h e  a m o u n t  o f  t h e  l o a n  m a y  n o t  e x c e e d  9 0 %  o f
t h e  a p p r a i s e d  v a l u e  o f  t h e  c o l l a t e r a l  u s e d  t o  s e c u r e  
t h e  loan. L o a n s  u p  t o  $ 3 0 0 , 0 0 0  a r e  p r o v i d e d  a t  1 0 . 5  % 
i n t e r e s t  f o r  f i f t e e n  y e a r s .

E f f e c t  o f  t h e  B i l l  o n  t h e  P r o g r a m

T h e  b i l l  s e e k s  t o  a d d r e s s  t h e  p o t e n t i a l  
u n c o n s t i t u t i o n a l i t y  o f  t h e  f i v e  y e a r  r e s i d e n c y  \ 
r e q u i r e m e n t  in s t a t u t e .  C u r r e n t l y ,  t h e  D e p a r t m e n t  of  
C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t  (DCED) i s  o p e r a t i n g  
u n d e r  e m e r g e n c y  r e g u l a t i o n s  t h a t  p r o v i d e  f o r  a o n e  y e a r  
r e s i d e n c y  r e q u i r e m e n t .  H o w e v e r ,  t h e s e  r e g u l a t i o n s  
e x p i r e  A p r i l  6, 1983. I t  is h o p e d  t h a t  t h e  l e g i s l a t u r e  
w i l l  a c t  o n  t h i s  b i l l  b e f o r e  t h a t  d a t e  s o  t h a t  n e w  
r e g u l a t i o n s  c a n  b e  d r a f t e d  r e f l e c t i n g  l e g i s l a t i v e  
i n t e n t  r e g a r d i n g  r e s i d e n c y  f o r  t h e  p r o g r a m .

T h e  b i l l  a l s o  a d d r e s s e s  t h e  a m o u n t  o f  f u n d i n g  a v a i l a b l e  
f o r  l o a n s  u n d e r  $ 3 5 , 0 0 0  a n d  a n  a c c e l e r a t e d  r e p a y m e n t  
p l a n  f o r  l o a n  r e c i p i e n t s  w h o  m o v e  O u t s i d e  d u r i n g  t h e  
t e r m  o f  l o a n  r e p a y m e n t .



D i f f e r e n c e s  b e t w e e n  CS  H B  15 (Loans) a n d  H B  15

S e c t i o n  I of the o r i g i n a l  b i l l  p r o v i d e d  f o r  a o n e  y e a r  
r e s i d e n c y  r e q u i r e m e n t  i m m e d i a t e l y  p r e c e d i n g  t h e  d a t e  of 
a p p l i c a t i o n  for the loan a n d  r e q u i r e d  an a p p l i c a n t  to 
h a v e  h a d  a c r e w  m e m b e r  or c o m m e r c i a l  f i s h i n g  l i c e n s e  
f o r  a n y  t h r e e  o f  the p a s t  five y ears. T h e  CS h a s  b e e n  
m o d i f i e d  to p r o v i d e  for a t w o  y e a r  r e s i d e n c y  
r e q u i r e m e n t ,  a n d  p o s s e s s i o n  of a l i c e n s e  f o r  t h e  y e a r  
i m m e d i a t e l y  p r e c e d i n g  the d a t e  of the l o a n  a p p l i c a t i o n  
a n d  a n y  o t h e r  t w o  of t h e  p a s t  five y ears.

T h e  r a t i o n a l e  b e h i n d  t h e  t w o  y e a r  r e q u i r e m e n t  is 
p r o v i d e d  in the L o a n  C o m m i t t e e ' s  p r o p o s e d  l e t t e r  o f  
intent. B a s i c a l l y ,  it is t h e  C o m m i t t e e ' s  d e s i r e  t h a t  
t h e  p r o g r a m  b e  p r o t e c t e d  f r o m  f r a u d u l e n t  a p p l i c a t i o n s  
t o  the e x t e n t  c o n s t i t u t i o n a l l y  p o s s i b l e .  S i n c e  
r e s i d e n c e  is g e n e r a l l y  t r a n s i t o r y  t h r o u g h o u t  t h e  y e a r  
for a f i s h e r m a n ,  the l o n g e r  the r e s i d e n c y  r e q u i r e m e n t ,  
t h e  e a s i e r  it w i l l  be f o r  D C E D  to d i s t i n g u i s h  b e t w e e n  a 
r e s i d e n t  a n d  a n o n r e s i d e n t .  T h e  l e t t e r  o f  i n t e n t  h a s  
b e e n  a p p r o v e d  by b o t h  the D e p a r t m e n t  of L a w  and t h e  
D i v i s i o n  of L e g a l  S e r v ices, L e g i s l a t i v e  A f f a i r s  A g e n c y .

T h e  l a n g u a g e  of +-he CS r e g a r d i n g  h o l d i n g  a l i c e n s e  for 
a c e r t a i n  n u m b e r  of y e a r s  is an a t t e m p t  a t  c o m p r o m i s e  
b e t w e e n  the l a n g u a g e  p r o v i d e d  in the o r i g i n a l  b i l l ,  a n d  
the G o v e r n o r ' s  b i l l  on the same s u b j e c t — S B  73.

S e c t i o n  2 w a s  a d d e d  to the c o m m i t t e e  s u b s t i t u t e  at t h e  
r e q u e s t  of R e p r e s e n t a t i v e  F u lle r. It p r o v i d e s  t h a t  at 
l e a s t  10% of the f u n d i n g  a p p r o p r i a t e d  w o u l d  be 
a v a i l a b l e  f o r . l o a n s  u n d e r  $35,000.

T h e  L o a n  C o m m i t t e e  C h a i r  r e q u e s t s  t h a t  t h e  l a n g u a g e  of 
t h i s  s e c t i o n  be c h a n g e d  s l i g h t l y  to m a k e  it c l e a r  t h a t  
the i n t e n t i o n  is for 10% o f  the a n n u a l  a p p r o p r i a t i o n  to 
be u s e d  for t h i s  p u r p o s e ,  n o t  10% of the e n t i r e  
r e v o l v i n g  loan fund. He h a s  p r o v i d e d  l a n g u a g e  t o  t h e  
c o m m i t t e e  to a d d r e s s  this problem.'

S e c t i o n  3 w as a d d e d  t o  the c o m m i t t e e  s u b s t i t u t e  a t  t h e  
r e q u e s t  o f  R e p r e s e n t a t i v e  Goll. T h e  l a n g u a g e  w o u l d  
p r o v i d e  t h a t  l o a n  b e n e f i c i a r i e s  w h o  m o v e  O u t s i d e  d u r i n g  
t h e  t e r m  of l o a n  r e p a y m e n t  m u s t  p a y  o f f  t h e  l o a n  w i t h i n  
s i x  m o n t h s .  T h e  D e p a r t m e n t  of L a w  h a s  i n d i c a t e d  t h a t  
n o  l egal p r o b l e m s  w i l l  a r i s e  f r o m  t h i s  s e c t i o n .

F i s c a l  N o t e

D C E D  has r e q u e s t e d  one a d d i t i o n a l  i n v e s t i g a t o r



p o s i t i o n .  T h e  d e p a r t m e n t  f e e l s  t h a t  t h e  r e s i d e n c y  
c h a n g e  w i l l  n e c e s s i t a t e  m o r e  c a r e f u l  r e v i e w  o f  
a p p l i c a t i o n s .  C u r r e n t l y ,  D C E D  p a s s e s  a l o n g  p o t e n t i a l l y  
f r a u d u l e n t  a p p l i c a t i o n s  t o  t h e  O f f i c e  o f  S p e c i a l  
P r o s e c u t i o n s  i n  t h e  D e p a r t m e n t  o f  La w .  L a w  d o e s  n o t  
h a v e  t h e  p e r s o n n e l  n e c e s s a r y  t o  c a r e f u l l y  i n v e s t i g a t e  
t h e  v o l u m e  o f  p o t e n t i a l l y  f r a u d u l e n t  a p p l i c a t i o n s  t h a t  
h a v e  a r i s e n  d u e  t o  t h e  i n s t i t u t i o n  o f  a s h o r t e r  
r e s i d e n c y  r e q u i r e m e n t .

T h e  c o s t s  a s s o c i a t e d  w i t h  this p o s i t i o n  e q u a l  $ 63,656.



O f f e r e d :  3 / 9 / 8 3
R e f e r r e d :  F i n a n c e

O r i g i n a l  s p o n s o r s :  H a y e s ,  F lo o d ,
L i n d a u e r ,  et al

B Y  T H E  S P E C I A L  C O M M I T T E E
1 I N  T H E  H O U S E  O N  S T A T E  L O A N S

2 CS F O R  H O U S E  B I L L  NO. 15 (Loan s)  a m

3 IN  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

4 T H I R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to c o m m e r c i a l  f i s h i n g  l o a n s  (AS 16.-

7 1 0 . 3 0 0  - 1 6 . 1 0 . 3 7 0 ) ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e

8 d a t e . "

9 B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  AL A S K A :

10 * S e c t i o n  1. A S  1 6 . 1 0 . 3 1 0 ( a )  is a m e n d e d  to read:

11 (a) T h e  d e p a r t m e n t  m a y

12 (1) m a k e  l o a n s  to

13 (A) i n d i v i d u a l  c o m m e r c i a l  f i s h e r m e n  w h o  h a v e  b e e n

14 s t a t e  r e s i d e n t s  f o r  a c o n t i n u o u s  p e r i o d  of tw o  y e a r s  f F IV E Y E A R S

15 i m m e d i a t e l y  p r e c e d i n g  the  d a t e  of a p p l i c a t i o n  fo r a l o a n  u n d e r

16 A S  1 6 . 1 0 . 3 0 0  - 1 6 . 1 0 . 3 7 0  a n d  h a v e  h a d  a c r e w m e m b e r  o r  c o m m e r c i a l

17 f i s h i n g  l i c e n s e  u n d e r  A S  1 6 . 0 5 . 4 8 0  o r  a p e r m i t  u n d e r  A S  1 6.4 3 fo r

18 t h e  y e a r  i m m e d i a t e l y  p r e c e d i n g  th e d a t e  o f  a p p l i c a t i o n  a n d  a n y

19 o t h e r  t w o  [AN Y ONE] of  th e p a s t  f i v e  y e a r s ,  a n d  w h o  a c t i v e l y

20 p a r t i c i p a t e d  i n  t h e  f i s h e r y  d u r i n g  t h o s e  p e r i o d s  [ TH AT  P E R I O D ] ,

21 f o r  t h e  p u r c h a s e  of e n t r y  p e r m i t s ;

22 (B) a n  i n d i v i d u a l  w h o  h a s  b e e n  a s t a t e  r e s i d e n t  f o r  a

23 c o n t i n u o u s  p e r i o d  of t w o  y e a r s  [ FI VE  Y E A R S ]  i m m e d i a t e l y  p r e c e d i n g

24 t h e  d a t e  of a p p l i c a t i o n  for  a l o a n  u n d e r  AS  1 6 . 1 0 . 3 0 0  - 1 6 . 1 0 . -

25 370, w h o

26 (i) b e c a u s e  o f  l a c k  of t r a i n i n g  o r  l a c k  of em-

27 p l o y m e n t  o p p o r t u n i t i e s  in  th e a r e a  o f  r e s i d e n c e  d o e s  n o t

28 h a v e  o c c u p a t i o n a l  o p p o r t u n i t i e s  a v a i l a b l e  o t h e r  t h a n  c o m m e r -

29 c i a l  f i s h i n g ;  or

-1- CSHB 15(Loans) am
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1 (ii) is e c o n o m i c a l l y  d e p e n d e n t  o n  c o m m e r c i a l

2 f i s h i n g  f or  a l i v e l i h o o d  a n d  f o r  w h o m  c o m m e r c i a l  f i s h i n g  has

3 b e e n  a t r a d i t i o n a l  w a y  of l i f e  f o r  t h e  i n d i v i d u a l  i n  A l a s k a ,

4 f o r  t h e  re p a i r ,  r e s t o r a t i o n  o r  u p g r a d i n g  of e x i s t i n g  v e s s e l s

5 a n d  gear, f o r  t h e  p u r c h a s e  o f  e n t r y  p e r m i t s  a n d  g e a r ,  a n d

6 f o r  t h e  c o n s t r u c t i o n  a n d  p u r c h a s e  o f  v e s s e l s ;

7 (C) c o r p o r a t i o n s ,  p a r t n e r s h i p s ,  o r  j o i n t  v e n t u r e s ,  100

8 p e r c e n t  of w h i c h  a r e  o w n e d  b y  i n d i v i d u a l  c o m m e r c i a l  f i s h e r m e n  w h o

9 h a v e  b e e n  s t a t e  r e s i d e n t s  f o r  a c o n t i n u o u s  p e r i o d  o f  t w o  y e a r s

10 [ F I V E  Y E A R S ]  i m m e d i a t e l y  p r e c e d i n g  t h e  d a t e  of a p p l i c a t i o n  f o r  a

11 l o a n  u n d e r  A S  1 6 . 1 0 . 3 1 0 ( a ) ( 1 ) ( B )  a n d  h a v e  h a d  a c r e w m e m b e r  o r

12 c o m m e r c i a l  f i s h i n g  l i c e n s e  u n d e r  A S  1 6 . 0 5 . 4 8 0  or a p e r m i t  u n d e r

13 A S  1 6 . 4 3  f o r  the y e a r  i m m e d i a t e l y  p r e c e d i n g  the d a t e  o f  a p p l i c a -

14 t i o n  a n d  a n y  o t h e r  two  [ANY ONE] o f  t h e  p a s t  fi v e  y e a r s ,  a n d  w h o

15 a c t i v e l y  p a r t i c i p ?  ted i n  the f i s h e r y  d u r i n g  that p e r i o d ,  f o r  t h e

16 r e p a i r ,  re st o r a t i c  a o r  u p g r a d i n g  o f  e x i s t i n g  v e s s e l s  a n d  gear,

17 f o r  t h e  p u r c h a s e  of  g e a r ,  a n d  f o r  t h e  c o n s t r u c t i o n  a n d  p u r c h a s e

18 o f  v e s s e l s ;

19 (2) d e s i g n a t e  a g e n t s  a n d  d e l e g a t e  its p o w e r s  to t h e m  as

20 n e c e s s a r y ;

21 (3) a d o p t  r e g u l a t i o n s  n e c e s s a r y  to c a r r y  o u t  its f u n c t i o n s ;

22 (4) e s t a b l i s h  a m o r t i z a t i o n  p l a n s  f o r  r e p a y m e n t  of loans,

23 w h i c h  m a y  i n c l u d e  e x t e n s i o n s  f o r  p o o r  f i s h i n g  s e a s o n s  o r  f o r  a d v e r s e

24 m a r k e t  c o n d i t i o n s  for  A l a s k a n  p r o d u c t s ;

25 (5) e n t e r  i n t o  a g r e e m e n t s  w i t h  p r i v a t e  l e n d i n g  i n s t i t u -

26 ti on s ,  o t h e r  s t a t e  a g e n c i e s ,  o r  a g e n c x e s  o f  t h e  f e d e r a l  g o v e r n m e n t ,  to

27 c a r r y  out t h e  p u r p o s e s  o f  A S  1 6 . 1 0 . 3 0 0  - 1 6 . 1 0 . 3 7 0 ;

28 (6) e n t e r  i n t o  a g r e e m e n t s  w i t h  o t h e r  a g e n c i e s  o r  o r g a n i z a -

29 t i o n s  to c r e a t e  a n  o u t r e a c h  p r o g r a m  to m a k e  l o a n s  u n d e r  A S  1 6 . 1 0 . 3 0 0  -

C S H B  1 5 (Loan s) a m  -2-



1 1 6 . 1 0 . 3 7 0  i n  r u r a l  a r e a s  of  t h e  state.

2 * Sec. 2. A S  1 6 . 1 0  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to read:

3 Sec. 1 6 . 1 0 . 3 1 5 .  A L L O C A T I O N  O F  L O A N S .  T h e  d e p a r t m e n t  s h a l l

4 a l l o c a t e  at l e a s t  t e n  p e r c e n t  o f  t h e  m o n e y  t h a t  is a p p r o p r i a t e d  to

5 m a k e  l o an s u n d e r  A S  1 6 . 1 0 . 3 1 0  f o r  l oans of  $ 3 5 , 0 0 0  o r  less m a d e  u n d e r

6 A S  1 6 . 1 0 . 3 1 0 ( a ) ( 1 ) ( B )  a n d  (C).

7 * Sec. 3. A S  1 6 . 1 0 . 3 2 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

8 (j) I f  a b o r r o w e r  c e a s e s  to b e  a s t a t e  r e s i d e n t  d u r i n g  th e t e r m

9 of a l o a n  m a d e  u n d e r  A S  1 6 . 1 0 . 3 1 0  - 1 6 . 1 0 . 3 7 0 ,  t h e  l o a n  s h a l l  b e

10 a c c e l e r a t e d  a n d  t h e  o u t s t a n d i n g  p r i n c i p a l  a p d  i n t e r e s t  s h a l l  b e  r e p a i d

11 b y  t h e  b o r r o w e r  w i t h i n  120 d a y s  a f t e r  the  s t a t e  r e s i d e n c e  t e r m i n a t e s .

12 *  Sec. 4. T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  i n  a c c o r d a n c e  w i t h  A S  01.-

13 1 0 . 0 7 0 ( c ) .

-3- C S H B  1 5 (Loan s)  am



COMMITTEE REPORT 

SENATE

F U R T H E R :
3 / 22/83

D a t e :

Mr. P r e s i d e n t :

The C o m m it t e e on L A B O R  &  C O M M E RCE____________ has had CSHB 15 (Loans) a m

R e l a t i n g  t o  c o m m e r c i a l  f i s h i n g  l o a n s ;  eff. d a t e

u n d e r  c o n s i d e r a t i o n  an d (a m a j o r i t y  of  the c o m m i t t e e ) (th e c o m m i t t e e ) 

r e p o r t s  it b a c k  w i t h  th e  f o l 1 owi ng r e c o m m e n d a f i  ons :

[ ] do p as s [ ] do n o t  pas s

[ ] do p as s w i t h  a t t a c h e d  a m e n d m e n t s (s )

. i^] s a m e  titl
[ v T  r e p l a c e  w i t h S C S  f o r  (LS /'HS/f~ *)_________________ [ j n e w  t i t l e

an d r e c o m m e n d s  ĈO O Q 5 S

^  Q/ywALr&Jlj
[ ] A N D  a t t a c h e s  a " L e t t e r  of I n t e n t "  *yC ] N e w  Fi scat-Olote

[ ] r e p o r t s  it b a c k  w i t h o u t  r e c o m m e n d a t i o n

[ ] r e f e r r e d  to t h e _________________________________________ C o m m i t t e e

M E M B E R S  H A V I N G  
O T H E R  R E C O M M E N D A T I O N S :

\

C H A I R M A N



STATE- OF ALASKA 

FISCAL NOTE Revision Date March , 1983

I. REQUEST

Bill/Resolution No.: SCSCSHB 15

Title: Commercial Fishing Loans_________

Sponsor: Haves, Flood, lindauer, et al.

Requestor:_____________________________________

II. FISCAL DETAIL

Agency Affected: Commerce & Econ. Developmer 

Program Category Affected: Development 

BRU, Program of S u b p r o g r a m ^ J  Affected:
Loans & Veterans' Affairs

EXPENDITURES/REVENUES: (Thousands of Doll ars)
FY 83 FY 84 FY 85 FY 86 FY 87 FY 88 |

OPERATING

100 PERSONAL SERVICES 44.3 46.9 49.7 52.7 55.9
. 200 TRAVEL 7.9 8.3 8. 8 9.3 9. y i

300 CONTRACTUAL 3.0 3.1 3.3 3.5 3. /

400 COMMODITIES .5 . 2 . 2 . 2 . 2
500 EQUIPMENT 5.3 -0- - U - - U - - U -
600 LAND & STRUCTURES 2 . / 2 . 8 37U 8. 2 '3.4“

700 GRANTS, CLAIMS, ETC

TOTAL OPERATING 63__7 61.3 6.5. Q. .. 68.9 ___ Z2 J „

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND 1 63.7 61.3 I 65.0 68.9 73.1

FEDERAL FUNDS 1
OTHER (Specify Source)

1
POSITIONS:

FULL-TIME 1
PART-TIME

TEMPORARY 1
1

III. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

IV. ANALYSIS: Attach a separate page for any Analysis

Prepared By: D.'A.’ l o s ^ a t c ^ ^ ^ _______________   Phone: 465-2510

Division: Loans & Veterans' Affairs / / Date: 3 - 3 D - S 3

Approved by Commissioner: Richard A. Lyon ---------  Date: 3̂ 30 '&3
Department: Commerce & Economic Development

*

Distribution:

Original to Legislative Finance

Copy to Office of Management and Budget (for Legislature introduced bills)

Copy to Department (for Governor introduced bills)

Copy to Sponsor
Copy to Requestor (if different from S p on s o r )   ___________s__________ .___________3/R/R3



SCSCSHB 15 (Loans AM) FISCAL NOTE ANALYSIS:

Provides for an Investigator III position. This position's 
primary responsibility would be to investigate the residency 

claims of applicants under the Commercial Fishing Loan Program. 

This would involve civil as well as criminal investigations.

A large amount_of the emphasis would be to insure that only 

qualified applicants receive loans and to prosecute applicants 

who provide fraudulent claims. There would also be a large 

amount of follow-up work. SCSCSHB 15 (Loans am) provides for 

an accelerated payback if a borrower terminates his State 
residency. All figures are based on a 6% inflation increase 

per year. FY '85 figures are slightly lower than F Y . '84, due 

to the elimination of one-time expenditures for equipment and 
commodities.



M-lv i .tli fi-m rv~ nil i n
FORM 12 PACE/LIME > & & & — vt saz

1.

2 .

17

POSITION TITLE 
irivustnjatur III

TYPE OF POSITION 
H U

STAFF MONTHS 
12

RP NUMBER PCN NUMBER

CONTINUATION LEVEL _  |  f  ADDITION |[
TYPE OF EXPEND MURE

FOR Q&M USE ONLY
4A KEY NUMBER Ji ju n,a a-’.n g s i rnsaflii

1 2 3
PERSONAL SERVICES

S. S a l a r y  2 , 8 3 8 / l l l OH t l l 3 4 . U 5 6 . U O
6 . Bene f i  t s 5 , 2 7 9 . U U
7 . Supp lementa l  B e n e f i t s 2 , 0 8 8 . UU
8 . F i xed  B en e f i  t s 2 . 8 8 U . U U
9 . TOTAL PERSONAL SERVICES o‘l 4 4 . 3 U 3 . U U

10 . T ra ve l 02 7 , 8 7 2 . 0 0
11. C o n t r a c t u a 1 03 2 , 9 6 1 . U U
12 . Commodi t i e s 04 5 2 0 . UU
13. Equipment OS 5 . 3 0 0 . 0 0
14. Other 2 , 7 0 0 . 0 0
15. TOTAL COST 6 3 , 6 5 6 . 0 0

Bisuar

RECEIPT CODE FUND INC SOURCE
16. F e d e r a l  R e c e i p t s  1002
17. G . F .  Match 1003
18. C en e r a l  Funds 1004 6 3 . 6 5 6 . 0 0
19. l - A  R e c e i p t s  1005
20 . P ro g ram R e c e i p t s  1028
21 . O t h e r

. . . .  . . . . . . . . . . j

RANCE/STEP
IUM

BARG. UNIT 
ti

BRU PRIORITY LOCATION
J u n e a u

ELECTION DISTRICT 
4

JUSTIFICATION

•'.'.p.lSAPi

=inrmi-ĵ mTrirrrgnm'î icrTtivtni-i''r~TT'Ti-:r.

13 REQUEST FOR 
NEW POSITION

™ ,*T*T1r<*vy»rag,* T T fc n ^ 3 r f if ! ?M B ig K iia n m f fJifrrwT fPw irwTrinn I
01*1136 17/871 • 13

AGENCY

PROGRAM

BRU

COMPONENT

C o m m e r c e  & E c o n o m i c  D e v e l o p m e n t  

E c o n o m i c  D e v e l o p m e n t  

L o a n s  &  V e t e r a n s '  A f f a i r s ' Page of

Revised Date  3 - 2 3 - 8 3

gmnaaaacsMas ara

I FY 84
A: au. i j :iri j:x. i n u ua



STATE OF ALASKA 

PRELIMINARY STATEMENT OF FISCAL IMPACT

Bill Nc: CSHB 15 ( F in) P a g e  1 o f  2______  Date on Bill
Title: "An Act relatin~Q to commerical fishing lo a n s ; .........

3/3/33

Sponsor: Special Committee on State Loans

R e q u e s t o r : ______________ __________ __________________

1. Estimated fiscal impacts on:

a. Expenditures:

(Thousands of P o l l a r s )

i FY S3 j FY 84 I FY 85 1 FY 86
iCcDifai I I
lOoeraiino | 53.7 i 61.3 I
I Total I 53. 7 i 61.3

b. Revenues:

I Revenue

2. Source of funds tn offset fiscal impact of bill:

3. AssumDtions:
1. Five-year residents have a longer track record in Alaska, which makes their 

residency v.licators much more obvious and more easily obtainable. A two-year 

residency requirement would require more investigative work into the residency

_•_____ _  _ backgro und  .of. the applicant. . ____ ______________ ------------------------

2. Contact with other states will be necessary in cases which involve prepared 

term residency to determine the actual dates of residence.

• 3. Followup investigative work will need-to be done to insure that principal and

interest on these loans is repaid within 120 days after State residency

4 . D i s c l a im e r e r m i n a t e s .  _ , • •
This statement has not been reviewed by the 0MB in the Office o f  the Governor. It the 

fore does not represent^ the final estimate of fiscal impact.
—■   ̂ 1 - Cr-j ‘

0. HostakPrepared By:__

Division: | pans 7< Veterans' Affairs

Phone:

Date:

465-2510

Approved by Commissioner: -rt £ I ><or\____

Depa r tmen t :  v ^  n&wol Annont
Date:

5. Distribution:

Original to Legi sla ti ve Finance 

Copy to 0MB 

Copy to Sp onsor 

Copy to R eq u e s t o r 2/1S/83



c c
C S H B  1 5 (Fin)
P a g e  2 o f  2

An Act relating to the eligibility for commercial fishing loans

Personal Services Location

1 Investigator III AWA

Monthly 
Salary

$ 2338

Yearly Yearly 

Salary Benefits

Total 

Salary & 

Benefits

$ 34,056

Benefi ts SBS Benefits

Monthly Benefits 
Variable Benefits

Total Personal Services .

TRAVEL - One trip per month

Airfare $486 X 12 trips plus 2 days per diem 0 $85 per trip 

CONTRACTUAL

Postage . •

Telephone 0 S2500 for long distance 
Xerox

$ 2,088 

2,880 

5,279

$ 311

. 2,500 
■ 150

$ 34,056

10.247

44,303

7,872

2,961'

COMMODITIES 

.Calculator @ $280 

Setup costs for Desk 

Average yearly supplies

280

.40
200 . 0

EQUIPMENT

New position Modular Furniture Setup Costs

ASHA

Space Rental.

Total Estimated' Expenses

$ 5,300

$ 2,700

5,300

2,700

$ 63,656



T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF A L A S K  

THIRTEENTH LEGISLATURE

F I S C A L  N O T E

I. R E Q U E S T

B i l l / R e s o l u t i o n  No..______________

T i t l e  An Act relating to elioihi 1 it.v_fflr commercial fishing loan?
HB 15 H n  _i

FEB 71983 

LEGISLATIVE FINANCE

R e q u e s t e d  by_ Dat e

II F I S C A L  D E T A I L
A g e n c y  A f f e c t e d  Department of Commerce and Economic Development 
P r o g r a m  C a t e g o r y  A f f e c t e d  Economic>Devalopment
RPTT P r n n r a m  O r  Q n K n r n n r a m  ( c ̂  A f f e c t e d  Hi \ / 1 C *iBRU, P r o g r a m ,  O r  S u b p r o g r a m ^ )  A f f e c t e d  D i v i s i o n  of Loans f, V e t e r a n s 1 A f f a i r s
(Note: If m o r e  t h a n  one  budgeiy c o m p o n e n t  is a f f e c t e d ,  s e p a r a t e  l i n e - i t e m  

-amounts a n d  f u n d i n g  for e a c h  c o m p o n e n t  in the a n a l y s i s  s e c ti on .)

E X P E N D I T U R E S  ( T h o u s a n d s  o f  D o l l a r s )

FT 83 FY 84 FY 85 FY 86 FY 87 FY 88

100 P E R S O N A L  S E R V I C E S

20 0 T R A V E L
300  C O N T R A C T U A L
4 0 0  C O M M O D I T I E S

500 E Q U I P M E N T
60 0 L A N D  &  S T R U C T U R E S
70 0 G R A N T S ,C L A I M S ,E T C .

F U N D I N G  ( T h o u s a n d s  o f  D o l l a r s )

G E N E R A L  FUND
F E D E R A L  F U N D S
O T H E R  ( S p e c i f y  S o u r c e )

63.7 61.3 64 .4

P O S I T I O N S

F U L L  T I M E
J

P A R T  T I M E
T E M P O R A R Y

III. A N A L Y S I S  (See F i s c a l  N o t e  P r e p a r a t i o n  I n s t r u c t i o n ,  S e c t i o n  III)

Increased fund is required for the following reasons: • -

1. Five-year residents have a longer track record in Alaska, which makes their 
residency indicators much more obvious and more easily obtainable. A one- 

year residency requirement would require more investigative work into the 

residency background of the applicant.

2. During certain times of the year, many one-year residents do not have

a prepared tax return, which is one of the main documents used in deter­

mining residency.

3. Contact with other states will be necessary in cases which involve prepared 

term residency to determine the actual dates of residence.

IV. D A T E   __________ p r e p a r e d  B Y  n. ft. H n s t a k .  Director___________
A G E N C Y  Department of Commerce A Economic Deveiopment. 
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