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Date

Mr. Pre si de nt :

Th e  C o m m i t t e e  on CO.'.fUJt■ x &  REG. A F F A I R S  has had
■in A c t allowin'' tor an op t io n al  e x e m pt i on  j.or c e r t a i n  real 'ropert'- 
croiu m u n i c i p a l  taxation; erf. d a t e

u n d e r  c o n s i d e r a t i o n  and (a m a j o r i t y  of the c o m m i t t e e )  (the co m m i t t e e )  
r e p o r t s  it back wi t h the f o l l o w i n g  r e c o m m e n d a t i o n s :

[ ] do pass [ ] do not pass

[ ] do pass wi t h a t t a c h e d  a m e n d m e n t s ( s )
[ ] same title

[ ] rep la c e wi th  CS f o r ______________________________________________[ ] new ti tle

and r e c o m m e n d s  _____________________________________________________________________

[ ] AND a t t a c h e s  a " L e t t e r  of Intent" [ ] New Fiscal Note

[ ] re po rts  it back w i t h o u t  r e c o m m e n d a t i o n

f J re f er r e d  to t h e _______________________________________________C o m m i t t e e

M E M B E R S  S I G N I N G  M E M B E R S  H A V I N G
DO PASS O T H E R R E C O M M E N D A TIONS:

S 60 i Re v . 12/78)
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Bill Sheffield, Governor

DEPARTMENT OF LAW

OFFICE OF THE ATTORNEY GENERAL

Feb ru a ry  10, 1983

POUCH K  -  STA TE CAPITOL 
JUNEAU. ALASKA 99011 
PHONE: 19071 465-3600

Ho no r ab l e Don G i l ma n  
Senator
A l a s k a  State Le g is l a t u r e  
Pouch V
Juneau, A K  99811

Re: R e si de n ti a l tax ex em pt ion
Our file: 366-430-83

Dear Senator Gilman:

Y o u  hav e inq u ir e d w h e t h e r  a r e s id e nt ia l  tax e x em pt ion 
may be p assed by m u n i c i p a l  voter s directly by initiative. A.S 
29.53.025(a) p ro vi des for such an ex em p ti on  "by ordinance r a t i­
fied by the voters at a regul ar  or special election!"11 (Emphasis 
added.) Put anot h er  way, mu s t there first be council or a ssembl y 
action w h i c h  the vo te rs  migh t ratify, or m a y  the voters simply 
create the e x e m p t i o n  directly, by initiative?

In its current form, AS  29.53.025(a) casts a long s h a­
dow across the n o t io n of m u n i c i p a l  tax e x em pt i on  by initiative. 
The p r o bl em  is the w o r d  "ra ti fie d," and its r ef e re nc e to " o r d i n­
ance ."

As one court has put it, " [ r] a ti f i c a t i o n  refers to ... 
the ado p t io n of a past act or tr a ns ac tion as his own act ...." 
First Nat io na l Bank v. A l l e n , 14 S o . 335, 337 (Ala. 1893). Vir- 
tually all ra t if i c a t i o n  cases r e f e r e nc e  an an te c ed e nt  contract, 
transaction, or o th er act w h i c h  is confirmed, adopted, or s a n c­
tioned by the ratifier.

The M a s s a c h u s e t t s  Supreme J u di c i a l  Court faced a 
similar si tuation in Revere W a t e r  Co. v. Inhabitants of the To wn  
of W i n t h r o p, 78 N.E. 497 ( M a s s . 1906). Tho ug h the case is
d is t in gu i sh a bl e  in one or two im portant respects, wh a t  the court 
said is instructive:

The wo r d " ra tified" as us e d in the statute 
[requiring vo te r approval] pl ainly mean s that w he n  
the se le c tm e n issue the w a r r an t they are supposed 
to have taken ap p ro p r i a t e  pr ec edent action, o t h e r­
wise there is no p r o p o sa l  of purc ha se in existence 
w h i c h  can be ma de  the subject of ratification, and 
wh ic h  by the ra t i fy i ng  act ther eupon be comes and 
e xi s t in g  contract.

03-C5LH



H o n o r a b l e  D o n  G i lm a n 
A l a s k a  State L e g is l at ur e  
3 66 -4 30-83

F e b r ua r y 10, 1983 
Page #2

I d . at 501.

It m a y  we ll  be a r g u e d  that the l e gisla tu re  i nt en ded 
that m u n i c i p a l  tax e x e m p ti o n be a two-step process, i.e., that 
the a s s e m bl y first b r i n g  its e x pertis e and j u d g m e n t  to bear to 
draft, debate, a nd  enact a bill, after w h i c h  the voter s w o u l d  act 
a f f i r m a t i v e l y  to adopt the bil l p a ss e d by the assembly. On the 
ot he r  hand, it could, w i t h  c on v i c t i o n  and force, be  a r gu e d that 
the heart and sense of AS 29.53.025(a) is the v o t e r  approva l p r o­
vision, a n d  that as s em bl y  act ion was not i nt en ded to be a c o n d i­
tion p r e c e d en t  to direct v o t e r  action.

As ro u gh  as the fit m a y  be, w e  b e l ie v e that the court 
cases c it ed above re qu i re  as s em b ly  ac ti on first, fol lo w ed  by 
v o t e r  approval. If a di ff erent process is preferred, w?  w o u l d  be 
h a p p y  to assist y o u  in d rafti ng  an amendment to AS 29.53.025(a).

Sincerely  yours,

T M J / p j g

NORM A N C. G O RS U CH  
A T T O R N E Y  GEN ER A L

By
Thomas M. Ja hn ^ e  

A s s i s t a n t  Attorneys/General
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TC3i ILIITOGJTi
LEGISLATIVE AFFAIRS AGENCY

I
POUCH Y STATE CAPITOL 

JU N EAU. ALASKA 9 5 8 1 1 

907-.165-3800

M E M O R A N D U M F e b r u a r y  10, 1983

S U B J E C T :  O p t i o n a l  t a x  e x e m p t i o n  q u e s t i o n s
(Work O r d e r  No. 13-0721)

TO: S e n a t o r  D o n a l d  E. G i l m a n

F ROM: R i c h a r d  C. F o l t a  O '
L e g i s l a t i v e  C o u n s e l

T h e  f o l l o w i n g  is in r e s p o n s e  to y o u r  i n q u i r y  of 
F e b r u a r y  7th, o n  o p t i o n a l  p r o p e r t y  t a x  e x e m p t i o n s .

(1) No, the e x e m p t i o n  t a x  o p t i o n  w o u l d  be  s u b j e c t  to 
i n i t i a t i v e .  A r t i c l e  XI, s e c t i o n  7 o f  the A l a s k a  
C o n s t i t u t i o n  p r o v i d e s  for the r e s t r i c t i o n s  a g a i n s t  t h e  use 
of  the i n i t i a t i v e ,  o n e  o f  w h i c h  is " a p p r o p r i a t i o n s "  
i n i t i a t i v e s .  A  t a x  e x e m p t i o n  w h i c h  o p e r a t e s  to l i m i t  tax 
r e v e n u e s ,  c a n n o 1- b e  c o n s i d e r e d  an a p p r o p r i a t i o n ,  in m y  
o p i n i o n .  (The T h o m a s  V. B a i l e y  case, 595 P . 2d 1 is t h e  
A l a s k a  c a s e  w h i c h  d i s c u s s e s  the a p p r o p r i a t i o n  r e s t r i c t i o n  o n  
i n i t i a t i v e s  b y  t h e  p e o p l e . )  T h e  tax e x e m p t i o n  l i m i t s  the 
t a x  r e v e n u e s  c o l l e c t a b l e  b y  the m u n i c i p a l i t y ,  b u t  c a n n o t  be 
d e f i n e d  a n y  c l o s e r  t h a n  t h a t  to a p p r o p r i a t i o n s .  In t h e  
T h o m a s  case, t h e  g i v i n g  a w a y  o f  land in the h o m e s t e a d  
i n i t i a t i v e  w a s  c o n s t r u e d  b y  the C o u r t  to be r e a l l y  an 
a p p r o p r i a t i o n  m e a s u r e  r e s t r i c t e d  b y  t h e  c o n s t i t u t i o n .

(2) T h e r e  c o u l d  be  a s u b s t a n t i a l  i m p a c t  on t h e  b o n d i n g  
a b i l i t y  of a m u n i c i p a l i t y ,  s i n c e  the f u l l  f a i t h  a n d  c r e d i t  
of a m u n i c i p a l i t y  is p l e d g e d  for the p a y m e n t  of p r i n c i p a l  
a n d  i n t e r e s t  on g e n e r a l  o b l i g a t i o n  b o n d s  (AS 2 9 . 5 8 . 1 8 0 ) .
T h e  p a s s a g e  o f  an i n i t i a t i v e  for the e x e m p t i o n  c o u l d  
d e c r e a s e  the m u n i c i p a l i t y ' s  a b i l i t y  to b o n d  s i n c e  t h e  tax 
b a s e  is r e d u c e d .  T h e r e  m a y  be an i n s t a n c e  w h e r e  an 
i n i t i a t i v e  for t h e  e x e m p t i o n  c o u l d  i m p a i r  e x i s t i n g  
i n d e b t e d n e s s  a n d  t h u s  b e  s u b j e c t  to l e g a l  atta c k .

R C F : 1 jb



S E N A T O R  DON GILMAN
JoPiGdU Ph . 

(907)465-4934 .
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HOME ACrDRESS 
P .O . BOX  630 

K E N A I, A LA SKA  99611 
(907)283-4182

DURING SESSION 
P O U C H  V 

JU N EA U . ALA SKA  99811

F e b r u a r y  7, 1 9 8 3

M e m o r a n d u m

To: B i l l y  G. B e r r i e r
D i r e c t o r
D i v i s i o n  o f  L e g a l  S e r v i c e s  

F r o m :  S e n a t o r

T h a n k  y o u  for t h e  r e s p o n s e  b y  R i c h a r d  C. F o l t a  to o u r  r e c e n t  
i n q u i r y  (Work O r d e r  No. 1 3 - 0 7 2 1 ) .  T h i s  c o n c e r n e d  w h e t h e r  t h e  
o p t i o n a l  $ 1 0 0 , 0 0 0  p r o p e r t y  t a x  e x e m p t i o n  p r o p o s e d  b y  SB 65 is 
l i b e l  to p l a c e m  -nt on m u n i c i p a l  b a l l o t s  by e l e c t i o n s .

B a s e d  on t h a t  r e s p o n s e ,  I w o u l d  like to i n q u i r e  on t w o  o t h e r  
p o i n t s .

1) B e c a u s e  a n y  l i m i t a t i o n  on a m u n i c i p a l i t y ' s  a b i l i t y  t o  
uax a f f e c t s  its a b i l i t y  to a p p r o p r i a t e ,  c o u l d  th i s  
e x e m p t i o n  b e  r u l e d  n o t  s u b j e c t  to  i n i t i a t i v e  on the 
m u n i c i p a l  l e v e l  b e c a u s e  it a f f e c t s  a m u n i c i p a l i t y ' s  
a b i l i t y  to  a p p r o p r i a t e ?

2) If, as i n d i c a t e d  in t h e  f i r s t  r e s p o n s e ,  the e x e m p t i o n  
m a y  be p l a c e d  on the b a l l o t  by i n i t i a t i v e ,  w h a t  e f f e c t  
w o u l d  t h i s  h a v e  on the b o n d i n g  a b i l i t y  o f  m u n i c i p a l i t i e s ?  
In p a r t i c u l a r ,  w h a t  e f f e c t  w o u l d  this h a v e  on t h e i r  
a b i l i t y  t o  p l e d g e  full f a i t h  a n d  c r e d i t ?
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LEGISLATIVE AFFAIRS AGENCY

POUCH Y STATE CAPITOL 

JU N EA U . ALASKA 9 9 8 11

9 0 7  4 6 5 .3 0 0 0

M E M O R A N D U M F e b r u a r y  3, 1983

SUBJECT:

TO:

FROM:

O p t i o n a l  e x e m p t i o n  b i l l  s u b j e c t  to r e f e r e n d u m  
(Work O r d e r  No. 13-0721)

S e n a t o r  D o n a l d  E. G i l m a n

R i c h a r d  C. F o l t a  
L e g i s l a t i v e  C o u n s

If SB 65, a l l o w i n g  for a n  o p t i o n a l  e x e m p t i o n  for c e r t a i n  
r e a l  p r o p e r t y  f r o m  m u n i c i p a l  t a x a t i o n ,  b e c o m e s  law, w o u l d  it 
b e  s u b j e c t  to a r e f e r e n d u m  by the p e o p l e  o f  A l a s k a ?  The 
a n s w e r  to y o u r  q u e s t i o n  as I u n d e r s t a n d  it, is yes.

A r t i c l e  XI, s e c t i o n  1, of  the A l a s k a  C o n s t i t u t i o n  p r o v i d e s  
t h a t  the p e o p l e  m a y  p r o p o s e  a n d  e n a c t  laws b y  the 
i n i t i a t i v e ,  a n d  a p p r o v e  or  r e j e c t  a c t s  of t h e  l e g i s l a t u r e  by 
t h e  r e f e r e n d u m .  In M u n i c i p a l i t y  o f  A n c h o r a g e  v. F r o h n e ,
568 P . 2d 3 (1977), the C o u r t  h e l d  t h a t  the s u b j e c t  of the 
p e t i t i o n  m u s t  c o n s t i t u t e  su c h  l e g i s l a t i o n  as the l e g i s l a t i v e  
b o d y  to w h i c h  it is d i r e c t e d  h a s  the p o w e r  to en a c t .  T h e  
p o w e r  is l i b e r a l l y  c o n s t r u e d .

L o c a l  o r  s p e c i a l  l e g i s l a t i o n  is e x e m p t e d  f r o m  b o t h  
p e t i t i o n s .  W o l f  v. A l a s k a  S t a t e  M o u s i n g  A u t h o r i t y ,  514 P . 2d 
233.

T h e  s u b j e c t  m a t t e r  of SB 65 is c l e a r l y  g e n e r a l  l e g i s l a t i o n  
in th a t  it a f f e c t s  a l l  o f  the p e o p l e  in a m u n i c i p a l i t y ,  n o t  
j u s t  some. It is n o t  r e q u i r e d  l e g i s l a t i o n ,  li k e  AS 2 9 . 5 3 . -  
020 w h i c h  m a n d a t e s  c e r t a i n  e x e m p t i o n s .  It is an o p t i o n a l  
e x e m p t i o n .  The l e g i s l a t u r e  h a s  the p o w e r  to l e g i s l a t e  tax 
e x e m p t i o n s .

In sum m a r y ,  SB 65 is s u b j e c t  to a b a l l o t  b y  the p e o p l e  if it 
p a s s e s .

R C F : 1 jb



Official Business

. A l a s k a tait legislature
Senate

Pouch V State Capitol Juneau, Alaska 99811
F e b r u a r y  1, 1983

B i l l y  G. B e r r i e r  
D i r e c t o r
D i v i s i o n  o f  L e g a l  S e r v i c e s  
L e g i s l a t i v e  A f f a i r s  A g e n c y  
P o u c h  Y
J u n e a u ,  A K  9 9 8 1 1  

D e a r  Mr. B e r r i e r :

A t t a c h e d  is a c o p y  of S e n a t e  B i l l  65. T h i s  b i l l  e s t a b l i s h e s  an 
o p t i o n a l  p r o p e r t y  t a x  e x e m p t i o n  for a p o r t i o n  o f  the v a l u e  of 
r e s i d e n t i a l  p r o p e r t y .

We r e q u e s t  an o p i n i o n  o n  w h e t h e r ,  if t h i s  b i l l  b e c o m e s  law, t h e  
o p t i o n a l  e x e m p t i o n  it c r e a t e s  w o u l d  bo s u b j e c t  to b e i n g  p l a c e d  
on t h e  b a l l o t  b y  p e t i t i o n .

S i n c e r e l y ,

Don G i l m a n  
S t a t e  S e n a t o r



A l a s k a tale legislature
Senate

Official Business
Pouch V State Capitol Juneau, Alaska 99811

F e b r u a r y  1, 1983

N o r m a n  G o r s u c h  
A t t o r n e y  G e n e r a l  
D e p a r t m e n t  of L a w  
P o u c h  K
J u n e a u ,  A K  9 9 8 1 1

D e a r  Mr. G o r s u c h :

A t t a c h e d  is a c o p y  of S e n a t e  B i l l  65. T h i s  b i l l  e s t a b l i s h e s  an 
o p t i o n a l  p r o p e r t y  tax e x e m p t i o n  for a p o r t i o n  of  t h e  v a l u e  of 
r e s i d e n t i a l  p r o p e r t y .

We  r e q u e s t  an o p i n i o n  o n  w h e t h e r ,  if t h i s  b i l l  b e c o m e s  law, t h e  
o p t i o n a l  e x e m p t i o n  it c r e a t e s  w o u l d  b e  s u b j e c t  to b e i n g  p l a c e d  
on t h e  b a l l o t  b y  p e t i t i o n .

S i n c e r e l y ,

D o n  G i l m a n  
S t a t e  S e n a t o r



Bill Sheffield, Governor

DEPT. OF COMMUNITY & REGIONAL AFFAIRS POUCH B 
JUNEAU. ALASKA 99811 

O F F IC E  O F  THE  COM M ISS IONER  PHONE: 19071 465-4700

P o s i t i o n  P a p e r

Re: S B  65

S p o n s o r :  P a u l  F i s c h e r  

P r o g r a m  E f f e c t s

T h i s  b i l l  w o u l d  r a i s e  t h e  o p t i o n a l  m u n i c i p a l  r e a l  p r o p e r t y  tax 
e x e m p t i o n ,  p e r m i t t e d  b y  s t a t u t e ,  f r o m  t h e  c u r r e n t  $ 1 0 , 0 0 0  to 
$ 1 0 0 , 0 0 0 .

C o m m e n t s

T h e  D e p a r t m e n t  is in f a v o r  of i n c r e a s e d  c o n t r o l  at t h e  l o c a l  
g o v e r n m e n t  l e v e l .  T h i s  B i l l  w o u l d  e x p a n d  t h a t  l o c a l  c o n t r o l .
T o  the e x t e n t  t h a t  m u n i c i p a l i t i e s  m i g h t  e x e m p t  r e s i d e n t i a l  
p r o p e r t y  u n d e r  t h e  p r o p o s e d  l a n g u a g e ,  t a x e s  w o u l d  i n c r e a s e  on 
c o m m e r c i a l  p r o p e r t i e s .  In m u n i c i p a l i t i e s  w h i c h  h a v e  a s u b s t a n­
ti a l  a m o u n t  of o i l  a n d  g a s  p r o p e r t y ,  t h a t  i n c r e a s e  w o u l d  r e s u l t  
in a p r o p o r t i o n a t e  d e c r e a s e  in S t a t e  c o l l e c t e d  r e v e n u e s .

P a s s a g e  of t h i s  B i l l  c o u l d  r e s u l t  in a s m a l l  m i n o r i t y  of t a x­
p a y e r s  p a y i n g  t h e  m a j o r i t y  of l o c a l  p r o p e r t y  t a x e s  if t h e  
i n c r e a s e d  o p t i o n a l  e x e m p t i o n  w a s  e m p l o y e d  by t h e  c o m m u n i t y .
T h i s  s h i f t  of t a x  b u r d e n  c o u l d  r e s u l t  in a w e a k e n i n g  of l o c a l  
g o v e r n m e n t .  If t h e  p o p u l a c e  h a s  n o  m o n e t a r y  s t a k e  in t h e i r  
l o c a l  g o v e r n m e n t ,  t h e i r  i n t e r e s t  a n d  p a r t i c i p a t i o n  m a y  w e l l  
w a n e .  F r o m  a s t a n d p o i n t  of m a i n t a i n i n g  l o c a l  i n t e r e s t  a n d  
c o n t r o l  o t h e r  m e t h o d s  of tax r e l i e f  m a y  be p r e f e r a b l e .

P I  -PI I H



C O M M ITTE E  REPORT 

S E N A TE
1 / 2 1 / 8 3

FU RT HE R:  F I N A NC E

D a t e :

Mr. President:

The C o m m i t t e e  on C O M M U N IT Y  & REG. A F F A I R S  has had SB 6B__________
A n  Act  a l l o w i n g  for an o p t i on a l e x e m p t i o n  for c e r t a i n  r ea l  p r o p e r t y  
fr om m u n i c i p a l  taxation; eff. date

u n de r c o n s i d e r a t i o n  and (a m a j o r i t y  o f  the c o m m i t t e e )  (the c o m m i t t e e )  
re p o r t s  it back w i t h  the f o l l o w i n g  r e c o m m e n d a t i o n s :

[ ] do pass [ ] do not pass

[ ] do pass w i t h  a t t a c h e d  a m e n d m e n t s  ( s )

[ ] r e p l a c e  wi th  CS for
[ ] sa m e title 
[ ] ne w title

and r e c o m m e n d s

[ ] A N D  a t t a c h e s  a " L e t t e r  of I n t e n t "  [ ] New Fiscal Note

[ ] r e p o r t s  it back w i t h o u t  r e c o m m e n d a t i o n

[ ] r e f e r r e d  to the Commi ttee

M E M B E R S  S I G N I N G  
DO PASS

M E M B E R S  HA V I N G  
O T H E R  R E C O M M E N D A T I O N S :

S 60 (Rev. 12/78)

-iAIRMAN



WORK ORDER REQUEST FORM

KEYWORDS: tax&s ASS I WED TO

1 3 -

revenutc

REQUEST FOR: B IL L  / 7 RESOLUTION /  7

SUBJECT SC 65 M u n i c i p a l  tax e x a c t i o n

Op 1 n i o it 
RESEARCH / ~ 7 OTHER / 7

REQUESTED FOR ■ . . ! . - BY la? an EXT.

DELIVER TO •• " -• v ' : • TAKEN BY

INSTRUCTIONS, EXPLANATIONS

I f  t i l l s  b i l l  n.ccoaes igy; ’JOiilf the o;;t1 r-ii.T 1 c/eirotl oti it creatf-s b

subjec t Ed b^inci placed >t\ U.tv. ha 1 iot by pofcHIcti?

OBTAIN SPECIAL DRAFTING INSTRUCTIONS ATTACHED / 7 

AUTHORIZED TO CONFER WITH

RETURN

TO REQUESTER

APPROVED: .j.' D i r e c t o r ,  Legal S e r v ic e s

REVIEWED

IN DUE 

TYPED - D r a f t  DATE 

F in a l  DATE 

PROOFED DELIVERED

SPECIAL INSTRUCTIONS TO f Y P 1 ST/PROOFREADER 

DRAFT /T7 FINAL / 7

LA- L 10


	SCRA13 SB 65



