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ALASKA RAILROAD PURCHASE

By Representative Milo H. Fritz

The possible purchase of the Alaska Railroad from the Federal
Government by the State of Alaska represents the most important and
expensive piece of legislation that the second session of the 13th
State Legislature will undertake. There 1is some question as to
whether or not the state should purchase the railroad and in this
article 1 intend making observations on the basis of conversations
with certain individuals who have Dbeensuccessful in running
railroads.

One consideration is the reason for the Federal Government wanting
to sell an operation if it is a profitable one. If it is not
profitable |1 see no reason for the state to undertake its purchase.
It also is a consideration that the Federal Government spends
hundreds of millions of dollars 1in foreign aid, has spent 30
billion dollars in loans to Poland which may never repay the money
and contributes hundreds of millions of dollars to the
International Monetary Fund which makes loans to Third World
countries many of which have little possibility of ever repaying
the loans. Under these circumstances 1t seems to me that the
purchase price offered to Alaska of 22 million dollars is
unrealistic and that a realistic purchase price would be a token
value of one dollar in making the transfer.

Early 1in November it occurred to me that it wouldbe agood idea

such a railroad existed, that 1 should try to make contact with
someone who ran an intra-state railroad at a profit and who had had

long experience in managing such an enterprise. Then on December 6
s though in answer to a prayer, | received the 28 November number
of Barron®s Financial weekly. In it there was the biography of Mr.

Win Thornton, President of the Florida East Coast Railway, which
was run at a profit, but which went through many very difficult
periods owing to early bankruptcy and Jlater labor difficulties
involving strikes. The Barron®s article explained how the railroad
was run at a profit. Its right of way is between Jacksonville and
Miami approximately the same distance between Seward and Fairbanks.
The difference between the ra:*.Zroads, apart from climatic
considerations, lies 1in the profitability of FEC and the Alaska
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Railroad which excepting for five years since it began operations
in the early 1920"s, has run at a loss. It ran at a profit two
years during pipeline construction and the pasf 3 years.

I went to St. Augustine, Florida, spent two days with Mr. Thornton
and other officials of the FEC. I was given a very thorough
briefing in Its operations and past history which 1 believe should
be of great value to the Alaska State House of Representatives in
making its mind up to whether or not to vote in favor of purchasing
the ARR from the Federal Government.

The people at FEC noted that the present labor contracts between
the five 1labor unions involved 1in running the ARR, will be kept
inviolate and intact for the first two vyears following the
projected purchase. The FEC people said that the State of Alaska
will 1lose all bargaining power unless contracts between the labor
unions, who will be operating the railroad after the purchase, and
the ARR are not brought to fruition before conveyance. They say
that if the contracts are negotiated after the purchase all
leverage for the State of Alaska will be lost and that if the state
does not agree to what the Jlabor wunions want prolonged and
expensive strikes will inevitably result.

They also recommended that the Board of Directors of the ARR after
purchase ard the manager of the railroad must be kept independent
of any political pressure and that determinations regarding
extension of the railroad through che North Slope, the Nome area,
the Beluga coal fields and to the Canadian boarder must be dictated
not on the basis of politics but on the basis of actual or
potential profitability.

IT the manager of the railroad 1is subject to political pressures
and has not got his union contracts firmly in place before
conveyance he might be wunable to undertake such Jlabor saving
devices and operating procedures that would increase the efficiency
of the railroad. The size of train crews should be determined on
the basis of what is minimum for safety, for 1instance, and there
must Dbe permission granted for workers to cross craft lines
according to the pressure of work. Such technical improvements
as concrete <cross ties, the electric sensor determination of
individual journal temperatures, the shifting of loads, and the
dragging of equipment are transmitted electronically. The
dispatching office in the FEC 1is in contact with the two man crew
that riilis the trains between Miami and Jacksonville by means of a

radio. The hot box, Jload shifting and dragging information 1is
displayed in the dispatch office on rotating graZ..ie drnms thatare
similar to those familiar in electrocardographic,

electroencephalographic, and seismic determinations.



ALASKA RA/.LRGAD PURCHASE
February 6, 1984
Page 3

The manager of the ARR whose Jlabor relations will clearly
delineated by pre-purchase agreements, will also be able to develop
other research and development considerations that may come up from
time to time. The decreasing use of box cars and the 1increase 1in
the use of piggybacking operations, seem to be the trends at the
FEC and other railroads in the south 48.

Hr. Thornton and the other officials also thought that the
uncertain status of certain portions of the ARR rights of way, the

Alaska Native land claims considerations, and certain vague
agreements about the leasing and use of non-right-of-way properties
also cast a cloud over the desirability of purchase. In answer to

the direct question whether they would with the knowledge that they
obtained about the ARR from the four documents that I had forwarded
to them before my visit purchase the ARR the answer was no.

While 1 was in Florida I had the opportunity of watching the piggy
back operation, the <changing of wooden railroad ties to the
concrete ties, the manufacture of concrete ties, the shifting of
personnel from concrete work which was held in abeyance because of
technical difficulties to other jobs, speaking to the men, watching

the operation in the Jlocomotive shop, and observing how the
dispatching office worked while the trains were in motion. I have
no doubt that the observation of certain ARR workers whom 1 have

since met, is absolutely true; that the FEC is the state-of-the-art
railroad far ahead of any other railroad of similar size any where
in the south 48.

Next I went to Philadelphi- and met Mr. Richard Hasselman,
Executive Vice President of Cowrail. I also had the opportunity in
speaking to many of his officials. They also had studied the
following documents before 1 got there: the Alaska Railroad

Transfer Act, the Alaska Railroad Transf r legislation section by
section analysis, the Alaska Railroad Transfer Report and rhu
United States Railway Association Evaluation of The Alaska

Railroad. The officials of Conrail who also ran their railroad at
a profit, immediately noted the lack of contracts with the railroad
unions that would be running the ARR after the purchase. A post
conveyance set of agreements would be negotiated at g-~eat
disadvantage to the State of Alaska. Again, in direct answer to
the question regarding whether they would purchase the ARR under
the present circumstances the answer was a unanimous no. They were

familiar with the FEC operation and described it as the most
enlightened and most brilliantly run railroad in the entire nation.
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Mr. Hasselman asked whether 1| had been in contact with any lawyer
who specialized 1in railroad labor relations. I replied that |1
never knew there was such a legal subspecialty. Accordingly Mr.
Hasselman called up Mr. Henry H. Perritt, Jr. who 1is Professor of
Law at Villanova University just outside of Philadelphia and who is
a triple threat man 1in that he has a degree 1in Economics, one in

Aeronautical Engineering, and one in Law. He had spent a good many
years as counsel for Conrail in their negotiations between Conrail
management and the labor unions. The Conrail people also pointed

out that the Tfive wunions 1involved 1in running the ARR under the
Federal Government, might not be the same ones who would be running
the railroad under state auspices. They also pointed out the
difficulties caused by clouding of the title of right-of-way lands
and the difficulties that would ensue regarding the leasing or
renting of non-right-of-way ARR properties. They suggested that
passenger operations have been given up by almost all the privately
owned railroads 1in the United States and that Aratrak was a
federally funded means by which passenger traffic, even though it
was run at a loss, was undertaken by the Federal Government.

After almost a day 1in conference with the officials of Conrail |1
took the train out to Villanova and had over an hours conference
with Mr. Perritt, vho had not had the advantage of reading the
documents listed above. He subjected me to searching questions
suggesting that the legislature should have a lawyer skilled 1in
railroad labor negotiations to investigate the present and possible
future relations between ARR management and railroad unions before
the purchase and therefore be able to advise the legislature os to
the type of legislation it should piss in either accepting or
rejecting, modifying or amending pending legislation.

Before leaving on this trip it was my good fortune to have a forty
minute conversation by long distance phone with Mr. D. W. Brosnan
who 1is the recently retired Chief Executive officer of the Southern

Railway which also runs at a profit. His conclusions were very
little different from what the officials at: Conrail, and FEC had
arrived at. He had been sent copies of the above documents so that

he had a chance to look over the situation before 1 phoned him.
Since returning from Florida 1| have ot hand a letter that he was
kind enough to forward here presenting his attitude toward the
possible purchase of the ARR from the Federal Government.

Upon returning to Juneau, and again quite by accident, as though
some outside influence were guiding the destinies of the state, |1
received a call from Anchorage from Mr. Bradford W. Coupe who is a
friend of Mr. Perritt and a member of the prestigious law firm of
Morgan, Lewis & Bockius of Philadelphia which specializes in the
type of law that has been discussed. At no expense to the State
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he was willing to cr<ne down here and talk with me, the President of
the Senate and th<i Speaker of the House; regarding the importance
of investigation of present and possible future contracts with
railroad unions 1in order to protect the state as well as the
workers and the people of the state in the purchase of a railroad
that would be run, if not at a profit, at least at the smallest
possible loss.

Mr. Coupe <came to Juneau and had an extensive conference with
Speaker Hayes and a brief one with President Kerttula of the

Senate. It was my recommendation and Mr. Coupe®s that he with ten
years experience in Alaska pipeline legislation be retained 1in
order to permit the legislature toproceed on this important

project with the greatest possible knowledge at hand for the
consummation or rejection of the purchase before the deadline which
appears 1in the ARR transfer legislation.

At the present time there seems to be some reluctance on the part
of the Senate to join in an investigation at this time or retaining
a specially skilled lawyer to protect the legislature®s interest.
However, Speaker Hayesis still interested and it is ray hope that
if the Senate does not care tobecome a party to this
investigation, that the House undertake the 1investigation on 1its
own.

I have no axe to grind. I very strongly feel that the legislature
cannot intelligently make up 1its mind about this most irpoftant
legislation unless it gets guidance from people who are expurcs in
the complicated field of vrailroad labor legislation ana in the
running of a railroad, similar 1in size and scope to the one we
consider purchasing. I think great consideration should be given
to the unanimous opinion expressed by people who have the right to
have one., that the purchase of the ARR has contemplated at this
time is not in the interests in the State of Alaska or its people.
I hope that the matters brought wup in this paper will be mcde
available to the people of Alaska through the medium of the
newspapers.
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Amendments to CSHB 512 (Finance)
Second Bill

Page 1, line &, "Use Senate Title to the Bill

Use Findings frcm House Bill.

Page 3, line 15-16, Insert a new paragraph (g) to read " (G) preserve
the integrity of the railroad corridor for transportation, transmission,

and communication purposes””

Page 3, line 9, delete "Transportation and Public Facilities™ and insert
"Commerce and Economic Development™.

Page 3, line 13, delete (b) in its entirety.

Page 3, line 27, insert "Except for the member appointed under (3) of
this section, ™" and continue with the rest of tho sentence.

Page 5, line after "MANAGEMENT BY THE BOARD, delete "Subject to AS.
42.40.280, "

Page e, line 22, insert a new (9) to read " (9 a;~ply to the legislature
tor an appropriation to be used to provide a service that is not other—
wise sel._f-sustaining if a subsidy is required to maintain that service."

Page 7, line 23, after A(2) insert "mortgaging or u pledging assets.

PaqC «trt/JJoftrr- utr/A\rSr/if " * de/f/lc s*J m aC r,
Page 9, line 4, after "determined”, insert "in accordance with AS.
42.40.160" and delete the rest of the sentence. %

Page 11, line 7, Change the cite frcm "AS"42.40.1§0" to "AS 42.40.175"
de/tflc- "ceni/cijl

Page 14, line 10, after "donate", incogfc "delays

pc*fE A M av-ics B U 7 nstrrvemd/r ol /e, iC (AKT
Page 16, line 1-2, after "pledge™, insert "mortgage"
after "property"™, delete the rest of thesentence.

Page 17, line 20 Use House Transportation "STATE OVERSIGHT REPORTS"
language

Page 2,0, line 19, after "AS 42.40.400", delete "or pledge the land as
security"”

Page 20, line 28 after “AS 42.40.400" delete "or pledge the land as
security".

Page 22, line 11, delete "physical” and insert ""emergency".
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J, R g o4 * i B GRRAY " .
Page 23, line 16, delehs "RIGHTS-OF-WAY" and insert "USE OF RAILROAD
LAND"™ .

Page 28, line 22, delete "(b)" in its entirety.

Page 29, line 15, insert a new section and renuiriber accordingly ‘"pledge

OF TOE STATE. The: state pledges to and agrees with the holders of bonds
issued under this chapter and with the federal agency which loans or
contributes funds in respect to a project, that the state v;ill not lirm .
or alter the rights and powers vested in the ccrporation bv this chapter
to fulfill the terms of a contract made by the corporation-with the
holders or federal agency, or in any way impair the rights and remedies
of the holders until -'he bonds together with the interest on them with
interest cn unpaid in stallments of interest, and all costs and expenses
in connection with, an action or proceeding bv or on behalf of the
holders, are fully met and discharged. The ccrporation is authorized to
include this pledge and agreement of the state, insofar as it refers to
holders of bonds of the corporation, in a contract with the holders and
insofar as it relates to a federal agency, in a contract with the
federal agency.”"™ (This is found in AS 44.88.130)

> A**** ]

Page 38, line 5, insert a new (d) to read " (d) Notwithstanding the
provisions of (a)-(c) of this section, the parties to a dispute may
mu aally agree to submit the dispute to binding arbitration at any
time."

Page 39, line 16 insert a new section "Sec 42.40.885
PROHIBITED ACTS. (a) The corporation or an

employee may not directly or indirectly:

(D" require or coerce an employee to participate in any way

in any activity or undertaking unless the activity or undertaking 1is

related to the performance of official duties;

(2) ret, or coerce an employee to maki any vreport con—

cerning an activity or undertaking of the employee®s activities or

undertakings unless the activity or undertaking 1is related to the

performance of official duties;

(3) except as directly related to the performance of offi—

duties, require or coerce an employee to submit to an interro—

gation, examination or psychological test that is designed to elicit

information concerning

(A) a personal relationship with a person connected
with the employee by blood or marriage,
(B) the employee®s religious beliefs or practices,

(C) sexual matters,



phy;

(4) coerce an employee to invest or contribute earnings in

any manner or for any purpose;

(5) restrict or attempt to restrict after-working-hour

statements, pronouncements or other activities, not otherwise prohib—

ited by

law or personnel rule, of an employee, if the employee

not purport to speak or act in an official capacity.

(b) The provisions of (a) of this section do not diminish the
authority of an authorized law enforcement agency to conduct criminal
investigations of employees suspected of being involved 1in criminal
activity, . n

Mt'nesSt

Page 40, line 28, insert a new section to read

”22.40.905 Legal Action, (a) The corporation shall notify

the Department of Law 15 days~prior to initiating legal action
except when special circumstances exist which require immediate
action to protect the corporate assets or to continue existing
service.

(b) If notice of legal action is not given under (a) of this

section within 7 days~of taking action the board shall notify the
Department of Law of the action taken and of the special circum-~
stances which exempted the action from tho requirements of (a)-~of

this

section."”

Insert new sections as appropriate for Constitutional Amendment and
effective dates.

Sec. AS 42.40,010 is amended to iead:
Sec. 42.40.010. ESTABLISHMENT OF THE CORPORATION. There is
established the Alaska Railroad Corporation. The corporation 1is a

public corporation and is an instrumentality of the state [WITHIN THE

DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT]. The corporation has

a legal existence independent of and separate from the state. The

exercise by the corporation of the powers provided in this chapter is

considered an essential government function of the state.

Sec.

AS 42.40.020(a) 1is amended to read:

(1) The powers of the corporation ire vested 1in the board

directors. The board consists of (THE CO -1MISSIONER OF CurRMERCE AND

ECONOMIC DEVELOPMENT,] the chief executive officer of the corporation,

and

eight [SEVEN] members appointed by the governor. At least six

[FIVE] of the eight [SEVEN] appointed members must be registered

vote

rs m the state. No more than two appointed members may bo from

K|
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Sec. 42_A0.900. CLAIMS. (a) All claim and lawsuits involving
activities of the railroad, including suits Xmm contract, quasi-con-
tract, or tort, shall be brought against tie corporation and not
against the state.

(b) For the purposes of actionable clainms, undertakings, pay-
ments of judgments, execution, interest, punitive damages, statutes of
limitations, bonds, costs, and similar matters related to the pres-
entation and prosecution of claims by and against the corporation, the
corporation and its board members and employees enjoy the same right**,
privileges, and immunities as the state and state officers.

(c) Claims against the corporation are not subject to the pro-
visions of AS 44.77 regarding claims against the state.

(d) The corporation 1is not subject to the provisions of AS 44._.-
80.010, regarding the state as a party to an action.

Sec. 42.40.910. EXEMPTION FROM TAXATION. (a) The exercise of
the powers granted by this chapter shall be in all respects for the
benefit of the people of the state, for their well-being and prosper-
ity, and foi the improvement of their social and economic conditions.
Subject to (b) of this section, the real and personal property of the
corporation and its assets, income, and receipts are exempt from all
taxes and special assessments of the state or a political subdivision
of the state.

(b) Bonds and notes issued under this chapter are issued by a
body corporate and public of the state and for an jssential public and
governmental purpose. Therefore, the bonds and notes, the interest
and income from them, and all fees, charges, funds, revenue, income

and other money pledged or available to pay or secure the payment of

CSSB 352(Trsp) -32-
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any one of the four jjdicial districts in the state. The appointed

members must have substantial experience or professional training and

expertise in fields relevant to the purposes of this chapter, in—
cluding transportation, business, and finance, except for [THE COM—
MISSIONER,] the chief executive of."icer [,] and the member appointed
under (d) of this section, a membei may not be a state officer or
employee.

* Sec. $. AS 42.40.020(e) is amended to read:

(e) Except for [THE CO" MISSIONER OF COMMERCE AND ECONOMIC DEVEL —
OPMENT AND] the chief executive officer of the corporation, the mem-
Ders of the board shall be confirmed by a majority of the members of
each house of the legislature in joint session. A member appointed by
the governor has the full powers and responsibilities of a confirmed
board member until the member is rejected by the legislature.

* Sec. ~ . AS 42.40.030 is amended to read:

Sec., 42.40.030. TERM OF OFFICE; REMOVAL. (a) Except for [THE
COMMISSIONER OF COMMERCE AND ECONOMIC DEVELOPMENT AND] the chief
executive officer of the corporation, members of the board serve for
staggered terms of five years each [AT THE PLEASURE OF THE GOVERNOR],

* Sec./fl. AS 42.40.030 is amended by adding a new subsection to read:

(b) The governor may, by written notice to the member, remove a

member from the board for

(¢H) incapacitation caused by 1injury or sickness that leaves
the member unable to perform duties under this chapter;

(2) continued refusal or inability to attend meetings of
the board;

(3) conviction of a felony; or

(4) any conduct that was intended to harm the corporation,
even 1if it does not constitute a czTine.

* Sec. I$. AS 42.40.040(a) 1is amended to read:

(a) Except for the [COMMISSIONER OF COMMERCE AND ECONOMIC
DF.VELOVMENT AND THE] chief executive officer, a vacancy on the board
is filled by appointment by the governor, and the appointment must be
confirmed by the members of each house of the legislature 1in joint
session. A member appointed to fill a vacancy holds office for the

balance of the term for which the member®s predecessor was appointed.
* Sec. 12. ljJetrtrtons this Act take effect on the effective date
of an amendinen® to the Constitution of the State of Alaska relating to the

Alask: Pailroi d.



page 20, line 28 - Insert a new (d) as follows: ‘"lLeases to a party
other then the State will he made at fair market value as determined
either by appraisal or by competitive bid."

page 43, line 4 - Insert a new definition "Rule"™ as used in this chapter
means every standard of general application or the amendment supplement
or revision of a standard adopted by the corportation to implement,
interpret, or make specific the law enforced or administered by it, to
govern its procedure except one which:(/)relates only to the internal
management of the corporation, (2) relates to specific rates, tariffs,
divisions, and "rontract rate agreements; (3) relates to service
schedules of the railroad (4) is directed to a specifically named person
or to a group of persons and does not apply to the general public; or
(5) relates to the use of public works under the jurisdiction of the
corporation if the effect of the order is indicated to the public by
means of signs or signals.
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April 9, 1984

Rep. Betty Cato
Capitol, Room 128

Dear Rep. Cato:

Attached is a private sector approach that would make it possible for
private enterprise to eventually own and operate the Alaska Railroad. The
attached amendment is one that | off"" red to the Alaska Railroad operation
bill, CS MB 512 (trans), this morning in House Finance Subcommittee.

The House Finance Subcommittee began work on the railroad bill this
morning. We will meet every Monday, Wednesday and Friday at 8 a.m. until
we have completely gone through CSHB 512,

Now. Back to my amendment. At first glance, manypeople like the idea of
the railroad operating in the private arena, butthey don®t think it 1is
possible. Too many people seem comfortable in letting the State take over
ownership and management with a hope and a prayer that the system won"t
become entrenched as another State bureaucracy that needs yearly injections
of operating dollars.

There has been a lot of lip service about putting the railroad into a
private enterprise scheme, but nobody is coming up with anything concrete.

I believe my -mendment, which allows private (individual) Alaskans to
invest in the railroad and to eventually own it,is absolutely workable,

sensible, and economic.

Sincerely,

Rep. Bob Bettisworth
RHB/kmd
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AMENDMENT

Offered in the HOUSE By Bettisworth

TO: CSHB 512(Trsp)

Page 41, lines 6 - 11:

Delete all material and renumber following sections accordingly.

Page 42, after line 11, insert new bill sections to read:

"* Sec. 11. ALASKA RAILROAD PURCHASE FUND. (a) The Department of
Revenue shall establish a trust fund to be known as the Alaska Railroad
purchase fund,, Each permanent fund dividend design? for payment to the
Alaska Railroad purchase fund under sec. *5 of this Act shall be deposited
in the trust fund for the credit of the individual for whom the dividend
was paid. Interest earned from the dividend shall also be credited to the
individual.

(b) At any time before the board of directors of the Alaska Rai
Corporation forms a successor private corporation under sec. 12 of this
Act, an individual may elect to withdraw a dividend deposited in the Alaska
Railroad purchase fund together with interest earnedon it by applying to
the Department of Revenue 1in writing.

* Sec. 12. FORMATION OF SUCGESSOR CORPORATION. () When the Depart-
ment of Revenue determines that the Alaska Railrosd purchase fund contains
$75,000,000, it shall notify the board of directors of the Alaska Railroad
Corporation. The board shall determine the net book value of the corpo—

ration and direct the department to transfer that amount from the Alaska

-1- 4/6/84
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Railroad purchase fund into the general fund in payment for the Alaska
Railroad Corporation. The balance of the fund shall be transferred to the
corporation by thgidepartment. For purposes of this subsection "net book
value"” means the amount paid by the state to the federal government for the
Alaska Railroad, plus the amount of state money and value of state property
transferred to the Alaska Railroad Corporation after the date of transfer
of the railroad to the state, minus the amount of operating losses suffered
or plus the amount of operating gains realized by the corporation from the
date of transfer of the railroad to the date of the most recent audit
conducted under AS 42.40.270,

(b) Within 120 days after all money is transferred from the Alaska
Railroad purchase fund, the board of directors of the Alaska Railroad
Corporation shall reincorporate the corporation under AS 10.05. The board
shall enter 1into aii agreement with the state on behalf of the successor
private corporation not to convert, for 10 years after the date of transfer
ofthe railroad to the state, all or part of the real property transferred
to the state under 45 U.S.C. 1201 - 1214(AlaskaRailroad Transfer Act ¢
1982), except that portion of property that lies within the Denali National
Park and Preserve, to a use that would prevent the railroad from continuing
to operate. Upon entering into this agreement, the state shall designate
the private successor corporation as the entity to own, operate, and manage
the Alaska Railroad and all assets and liabilities of the Alaska Railroad
Corporation shall be transferred to the successor private corporation.

(c) Violation of the agreement entered intounder (b) of this section
shall result in the reversionto the state of allassets transferred by the

state, to the \rivate successor corporation.

-2- 4/6/84



* Sec. 13. ISSUANCE OF STOCK. The board of directors shall issue
stock iIn the successor private corporation formed under sec. 12 of this Act
to each individual who elected under sec. 15 of this Act to deposit a
permanent fund dividend into the Alaska Railroad purchase fund. Stock
issued under this section shall represent the entire value of the
corporation, and the amount of stock 1issued to each individual shall be
based upon the amount credited to that individual ir. the Alaska Railroad
purchase fund.

* Sec. 14. STOCKHOLDERS®" MEETING. (a) At the time of 1issuing stock
under sec. 13 of this Act, the board of directors shall notify each stock-—
holder of the time and place of the first stockholders®™ meeting. The meet—
ing shall be held within 90 days after the stock is 1issued.

(b) At the stockholders®™ meeting the board of directors shall resign
and the stockholders shall elect nine individuals to serve as the new board
of directors of the successor private corporation.

* Sec. 15. PERMANENT FUND DIVIDENDS. Beginning 1in 1984 and until the
board of directors of the Alaska Railroad Corporation forms a successri
private corporation under sec. 12 of this Act, the permanent fund dividend
application form shall be prepared toallow an applicantto indicate
whether the dividend payment should bepaid to the"applicant or to the
Alaska Railroad purchase fund. The Department of Revenue shall pay the
dividend as directed on the form. IT an applicant does not indicate a
preference for the payment of the permanent fund dividend c? the applica—
tion form, the dividend shall be paid to the applicant.

* Sec. 16. AS 42.40 1is repealed.™

Renumber following sections accordingly.

&R



Page 42, after line 14, insert a new bill section to read:
"* Sec. 18. Section 16 of this Act takes effect on the date the Alaska
Railroad Corporation 1is reincorporated under sec. 12 of this Act."

Renumber following section accordingly.

Page 42, line 1.5:

Delete "9 - 11" and insert "9 - 15"

-4- 4/6/84



Intent:

V.

V-

The Alaska Railroad Corporation established in CSIfB 512 (Trans) remains in
effect until the accrual of $75 million in. the ARR Purchase Fund. The State
is paid the NET BOOK VALUE of the Railroad with the remaining balance in the
fund transferred to the Alaska Railroad Corporation. The Corporation rein—
corporates as a private corporation.Upon reincorporation of the ARR Corpora—
tion, the entire Chapter 42.A0 created in CSHB 512(Trans) is repealed. The
private Corporation is then fully responsible for the ownership and operation
of the Alaska Railroad.

Section 11. Alaska Railroad Purchase Fund

a)-

Dept, of Rev. to establish trust fund

1). Optional PF Dividends depostited to individual credit

2). Interest earned on deposits credited to individuals

3). Individual may elect to withdraw dividend 4- earnings upon written request

Section 12. Formation of Successor Corporation

a). Dept, of Rev. notification of accrual of $75 million in fund to ARR Corp.
Board and determine Net Book Value of ARF. Corp.
1). Transfer Net Book Value to general fund as payment of ARR Corp.with
balance of fund transferred to Private Successor Corp.
2). Net Book Value defined: (audit per 42.40.270)
$ Amovmt paid by State to Federal Gov"t
4 $ Approp. or transfer ofproperty to Railroad
-$ Operating losses or
+ $ Operating gains
= $ NET BOOK VALUE
b). ARR Corp. to reincorporate under AS 10.05(Ak. Business Corp. Act) within
120 days after money transfer.
1). Agreement between ARRC Board (on behalf of private successor corp)
and State:
a) . Uphold 10 year Federal reversi nary clause to prevent loss of teal
property to Federal Gov"t.
b) . State designation of private successor corporation as entity to
own, operate, and manage ARR.
c). ARR Corp. assets and liabilities transferred to private corp.
2). Violation of Agreement transfers assets back to state.
Section 13. Issuance of Stock
a). ARR Corp. Board will issue stock to each individual who elected to deposit

their permanent fund dividend into the Purchase Fund.
1. Individual®s stock will be based on amount credited in Fund.

Section 14. Stockholders Meeting

a).
b).
c).

90 days after issuance of stock
ARR Corp. Board Resigns

Stockholder Election: 9 individuals to serve as new board of orivate corn.

Section 15. Permanent Fund Dividend Application

a). 1984 addendum to Applications to provide option of jiaynent to individual or
ARR Purchase Fund.

Section 16 & 18. Effective Date ~ - .

a). Effective on the date the Alaska Railroad Corporation is reincorporated

under Section 12 of this amendment.



LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM April 7, 1984

SUBJECT: Alaska Railroad (amendment
to CSHB 512(Trsp)

T0: Representative Robert Bettisworth
FROM: Tamara Brandt Cook
Deputy Director
\P

You have asked for an explanation of the provisions dealing
with reversion of Alaska Railroad property from the state to
the federal government contained in the Alaska Railroad Tran—
sfer Act. 45. U.S.C. 1209 contains several provisions on
reversion of property in certain situations.

Under (@) if, within ten years after the date of acquisition
of the railroad by the state, all or part of the real prop—
erty transferred by the federal government 1is converted to a
use that would prevent the state-owned railroad from con—
tinuing to operate, that property shall revert to the feder —
al government or the state may pay the market value of the
property to the federal government. This does not apply to
property within the Denali National Park and Preserve.
State-owned railroad is defined under 45 U.S.C. 1202(14) to
mear.:

.the authority, agency, corporation or other entity
which the State of Alaska designates or contracts with
to own, operate or manage the rail properties of the
Alaska Railroad ;

Section 12(b) of this amendment requires the board of direc—
tors of the newly formed private corporation that is the
successor to the Alaska Railroad Corporation to enter into

an agreement with the state not to convert, for 10 years
after the railroad is acquired by the state, all or part of
the real property transferred by the federal government to a
use that would prevent the railroad from continuing to operate.

The state will designate the successor corporation as the
entity to own, operate dnd manage the Alaska Railroad, 1in

conformity with the requirement of federal Ilaw. IT the



Representative Bettisworth
page 2
April 7, 1984

agreement 1is violated,, all assets transferred )>£ to the
state to the successor corporation revert back to the state,
so that the state will have an opportunity tc correct the
situation and avoid the reversion of property to the federal
government.

Under (b) of the federal provision if the state discontinues
use of land within the railroad right-of-way, the state ™
interest in the land reverts to the federal government. The
provision gees on to describe ways in which it can be deter—
mined that the state has discontinued use of a right-of-way.
This amendment does not address this provision, so discon—
tinuing the use of a right-of-way by either the public or
private successor corporation will result in the reversion.
The federal government will not, however, retain an interest
acquired through reversion of a right-of-way. Instead, the
federal government vtlll convey the interest to the abutting
landowners under (c) of the federal provision.

Under (d) if use is discontinued of property transferred to
the state that 1is within the Denali National Park and Pre—
serve or the Chugach National Forest, the property will re—
vert to the federal government. Upon reversion, the land
will become part of the nation park or forest. This amend—
ment does not address this provision, so discontinuing the
use of land in the national park or forest by either the
public or private successor corporation will result in the
reversion.

Under (e) 1if, within five years after the state acquires the
railroad, the state in turn transfers all or substantially
all of the state-owned railroad to an entity other than an
instrumentality of the. state, the proceeds from the transfer
that exceed the cost of improvements made by the state for
the railroad and any net liabilities incurred by the state
for the railroad shall be paid to the federal government.
Since the language used in the federal law is not limited to
outstanding liabilities of the state on the date of transfer
but rather, seems to include ail ~".liabilities incurred by the
state, even those, incurred -in the past and paid off, it ap—
pears that jnder this provision the state would have to turn
uver any profit it made in transferring the railroad after
deducting money it had invested in the railroad and expenses
it had incurred through the operation of the railroad. This
amendment does not directly address this provision. However,
under section 12(a) the state is to receive for the railroad
only the amount paid by the state to the federal government.



The Alaska Railroad: A Rssporse to "Obstacles™
Preventing Private Ownership

By
Representative Robert Bettisworth

Private ownership of the Alaska Railroad has been down-played.
The private ownership concept has not been thoroughly examined.
It is necessary to respond to some of the statements by those who
say too many obsteles stand 1in the way.

The approach taken in both the House and Senate bills 1is to
establish a state owned ™"instrumentality” or corporation to
operate the Alaska Railroad. The apparent assumption 1is that
independence from state government can be acheived with this kind
of operational vehicle.

An attempt at 1independence 1is indeed a laudable goal. However,
neither CSHB 512 or CSSB 352 will accomplish this goal.

As a state owned corporation the railroad would be subject

to undue political influence regardless of the attempt at
separation. Under a plan for state ownership the Railroad
would become a costly drain on the state"s treasury 1if operating
subsidies are necessary and. investment decisions are made on a
political rather than strictly economic basis.

The ammendment offered by Rep. Bettisworth would allow all
Alaskans to participate 1in the ownership and control of the
Alaska Railroad as private stockholders. As a private
corporation it would have the managerial flexibility necessary
to operate in an efficient manner. Mo re j~mportantthe
£a_i”~road wou 1ld have an incentive., namely the PEO fIt motive” to
opefate £n an efflc_ient mannef whlfe pfov FdTng the 1level of
service that the users of the Alaska Rai lroad~ are wi 11 ing to pay
for.

Following below are the obstacles most often raised by opponents
of privatization of the railroad and responses to those arguments.

1j Tax exempt finanein® would not be possfb le if the f£a_if££foad
was""pfiyatfy owned. This”>statment is false. Tax exempt industrial
revenue bonding is available to private corporations through the
Alaska Industrial Development Authority, and would also be
available through the Regional Resource Development Authorities
authorized by the Alaska Legislature 1in 1983. It should also be
noted that 1in addition to the initial capitalization of $75
million additional equity capital could be attracted to the
corporation. That equity capital would have to come from State
appropriations 1if the State owned the ra:.lroad.

(over)



2. Exemption from municipal taxes would be lost requiring
higher freight rates. This statement implies that local taxes
are not levied on Railroad lands. Taxes are 1in fact currently
paid on the value of the leasehold interest and on the leasehold
improvements of parcels leased to private concerns. It is true
that some of the value 1is presently exempted however a basic
theorem of the amendment is that private sector opperating
efficiencies will translate into lower freight rates even with
any added burden of local property taxes. Further research 1is
being done to quantify the increase in local property taxes which
the private railroad would face.

3. Exemption from Federal income taxes would be 1lost. This 1is

true. All private corporations which make a profit are expected
to pay Federal taxes. This 1is simply a cost of doing business to
a profitable corporation. It should be noted that if no profits

are made, no corporate income taxes will be due.

4. Exempt Lon from The Ra_il”oad RE£t_irement act of 1974, the
Railroad Retirement Tax act, the Federal Employers LlabllTty Act,
_the Railway Labor Act, and the Rai l1road Unemployment Insurance
Act would be losi under prTvate ownership. |If these are such
expensive laws to comply with, why fs the Alaska Railroad labor
cost per employee nearly 150% of the national average for railroad
employees? It would appear that private railroads experience much
lower labor costs and that by"going private™ labor costs would
likely go down, not up as suggested by opponents of the

ammendment.Furthermore, the appraisal of the Railroad by the
United States Railway Association, which 1is the official document
establishing the price, states that "there would be no

significant changes in cash flow if the labor related statutes
were applied™.

5. Concern has been expressed over the ?JJ2t that the Rai lroad
wou1id not be abl£f _to use the power of <im"inent doma in for future
expansion. This concern fs not vallcFbecause the power of eminent
domain 1is available to private corporations for the purposes of
transportation and communication.

6. There has also been concern expressed that the Alaska
Railroad Transfer Act (ARTA) would not allow transfer to a private
EEEPELEEITEE] This is simply not the case. Nothing 1in ARTA
prevents transfer to a private corroratit. . Furthermore, all
reversionary clauses in ARTA have oeen considered 1in drafting the
proposed amendment, and they have been addressed by the
drafter of CSHB 512, Tamara Brandt Cook, 1in the attached memo
from her to Rep. Bettisworth dated April 7, 1984.



plus the amount of state assets transferred to the railroad
after it is acquired, minus the amount of operating losses
suffered or plus the amount of operating gains realized by
the railroad after the date it is acquired by the state.
Under this formula, it appears that only the amount of op—
erating gains realized by the state, if any, would go to the
federal government should the state transfer the railroad to
the private successor corporation during the five year period.
Since the railroad has not had a history of operating at a
gain, the money that would go to the federal government might
be insignificant.

TBC:csh
C2/142



Juneau, Alaska
465-4984, 465-4967

The Alaska Railroad could be transformed into a private corporation
wholly owned by Alaskans in a matter of two or three years under a stock
purchase plan devised by Rep. Bob Bettisworth, a Republican legislator
from Fairbanks.

Bettisworth introduced an amendment to CS, House Bill 512 (trans),
the bill that sets up the operating corporation created when the State
of Alaska takes over the Alaska Railroad from the federal government.
That legislation is presently in House Fianance Committee for review
before it goes to the full body for action.

The amendment offered by Bettisworth would allow Alaskans to invest
their Permanent Fund Dividends - on a wholly voluntary basis - in a
stock ownership plan which would pay interest while that money was
invested in a trust account.

"The idea is to eventually transform the Alaska Railroad, a
government owned operation, into a private corporation owned by its
stockholders who would be Alaskan residents," Bettisworth said.

"They would be allowed to invest their Permanent Fund Dividends 1in
a trust fund for eventual conversion into stock ir the New Alaska
Railroad Corporation."

He added, "It"s my assumption that most Alaskans will want to
receive their checks and spend them or invest them as they individually
chose, but there will be some who will want to invest in the railroad."”

Last year"s individual checks of approximately $385 went to every

Alaskan woman, man and child who was a resident of the state for a year
or more*

(Mored



"If only 15% or 20% of Alaskans chose to put their dividends into
the railroad corporation investment, that would raise close to $25
million in one year. At that rate, " he continued, "it would take two
or three years to raise the $75 million that my amendment calls for as
the purchase price for the New Alaska Railroad Corporation.”

The "new" coorporation, under Bettisworth"s suggested plan, would
be directed by its own board of directors who would be elected by the
stockholders. Only those Alaskans who want to invest would be obliged
to do so. Each Alaskan would be allowed this option on an annual basis
through the dividend distribution period. After the new corporation
was formed, stock then could be transferred or sold.

If an investor wanted to withdraw his dividends from the trust, he
would be allowed to do so - with interest - up until the time the new
corporation is formed.

Bettisworth"s amendment to the railroad transfer bill will not
alter the bill"s current thrust, that i3, to take over State ownership
and operation of the Alaska Railroad from the federal govenment.

"I want to nee Alaskans own the railroad without the state
government or any state bureaucracy running its day-to-day business. If
the bureaucrats in Alaska get their hands on it on a long term basis,
that will guarantee that it will not be economically independent and
economically healthy," Bettisworth said.

"Private enterprise 1is the route to take with an investment of such

significance to our state,”" he added.



A professional corporation
AZA NORTH FRANKLIN STREET

JUNEAU, ALASKA 99801
AVRUMM. GROSS (907)588-2777

SUSAN A. BURKE

February 22, 1984

MEMORANDUM

TO: Senate Transportation Committee

FROM: Gross & -

RE: Organization of Public Corporation to

Operate the Alaska Railroad

At your request, we have reviewed the drafts of SB 10
and SB 352, with a view toward determining the extent to
which those bills create a valid legal structure to operate
the Alaska Railroad after its proposed purchase. Initially,
we were asked whether the legislature had the power to
require that gubernatorial appointments to the governing
authority-17 of the railroad be confirmed by the legislature.
Both SB 352 and SB 10 presently require confirmation of
executive appointments. At a second committee hearing we
were requested to advise you of the minimum number of executive
branch controls which must be placed on any entity created
by law to operate the railroad to insure that the entity
would be a part of the executive branch and, therefore,
constitutionally sound. We shall answer the question in
the order posed.

SB 10 and SB 352 both provide that appointments made by
the Governor be confirmed by the legislature in joint session.
1/ SB 10 speaks of an "Authority”™ while SB 352 creates a
similar organization but describes it as the "Railroad
Corporation.™ Purely for the purposes of simplicity, we

will refer to the basic organizational structure at issue
here as an "Authority."
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We assume that if a similar section remains in a bill, which
passes the legislature, the Governcr will probably choose to
submit the names of his appointees for confirmation just as
he submits his appointees to a host of other boards and
commissions in state government. It is our opinion., however,
that should an occasion arise when the Governor decides not
to submit a name or names for confirmation, the legislature
would have no legal right to insist he do so.

Our conclusion is based both on the words of the Alaska
Constitution and a decision of the Alaska Sup>reme Court.
The constitution provides in Art. 111, sec. 25 that:

The head of each principal department shall be

a single executive unless otherwise provided by

law. He shall be appointed by the Governor,

subject to confirmation by a majority of the

nembers of the legislature in joint session
Sec. 26 of the same article states that:

When a board or commission is at the head

of a principal department or a regulatory or

quasi-judicial agency, its members shall be

appointed by the Governor subject to con-—

firmation by a majority of the members of

the legislature in joint session
The wording of the constitution 1is clear on its face. The
legislature may confirm the heads of all department:,, whether
they are single executive officers or a board. The legislature
may also confirm boards or commissions which are "regulatory
or quasi-judicial"” agencies. A regulatory authority
is, as it implies, one whose basic function is to regulate a
particular public activity. The Fish and Game Board is a

classic examp e of such a regulatory board. A quasi-judicial

2



An example of such a board would be the Public Utilities
Commission, where contested proceedings determine rates.

The Railroad Authority as established in SB 352 or
SB 10 fits under none of these definitions. It is not at
the head of a department—/ nor is it a quasi-judicial or
regulatory agency. Under the constitution, then, the legislature
has no power to confirm executive appointments to the Authority,
unless the legislature can add to the powers of confirmation
which are granted in the constitution.

The legislature attempted to do just th” = in 1975 when
it passed a statute authorizing confirmation of a whole list
of lesser executive branch officials, including deputy
commissioners and certain division directors. The Alaska
Supreme Court held that the statute granting the legislature
the additional confirmation power was unconstitutional.
Bradner v. Hammond, 553 P.2d 1 (Ak. 1976) In the Supreme
Court"s view, the power to appoint to positions 1in the
executive branch is a power reserved to the Governor under
the doctrine of separation of power, except as the constitution
permits the legislature to participate in the process through
confirmation. IT the constitution does not specifically
2/ We recognize that SB 352 provides, "The corporation shall
be considered a principal department only for the purposes
of Art. 111, sec. 26, Constitution of the State of Alaska.™
(emphasis added) In our view, however, the courts would
almost certainly view this purely nominal designation as
one purely of form, since the bill does not actually es—
tablish a new department with the kinds of gubernatorial
controls normally associated with a principal department

of state government. This issue of gubernatorial controls
is addressed in detail later 1in this memorandum.



authorize confirmation, there is no legal power to do so and

the Governor®s power of appointment can not be subjected to
confirmation by the legislature. IPut another way, the
Bradner case holds that the constitution states the outer
limits of legislative powers of confirmation; the legislature
may not expand that power by statute. While neither SB 10
or SB 352, as presently structured, would withstand constitutional
challenge on the issue of confirmation, there are options
available to the legislature which would provide e valid
legal basis for the confirmation of appointments,. We will
set these options out briefly for your consideration.

The first and most obvious manner for the legislature
to obtain confirmation power 1is to pass a joint resolution
placing before the voters a constitutional amendment that
would specifically authorize the legislature to confirm
appointments to the Railroad Authority. This amendment
could be placed .."fore the voters during this year®s election.
IfT the amendment passed, the first appointees of the Governor
to the authority or commission would be constitutionally
subject to confirmation; if it did not pass, the situation
would remain as Jt is today - confirmation if and when the
Governor chooses to submit the names. We should note that
following the Bradner case a constitutional amendment granting
broad additional confirmation powers to the legislature was
put before the voters and failed, but whether that wouic be
the fate of a more narrowly drawn provision would be difficult

to predict.



The second option to insure confirmation would be to create
an entirely new department of state government, which would be
headed by the Railroad Authority. The sole purpose that new
department would be to the railroad. In such an instance, the
Authority would be at the head of a department and under Art. 111,
sec. 26 of the Alaska Constitution, the members of the Authority,
would be subject to confirmation. There are, however, certain
serious problems which might result from this approach. One
of the basic purposes of the present bills creatixig an in—
dependent public corporation or authority (located nominally
within a department) 1is to permit the Railroad-Authority to
raise money for operations without involving the general credit
of the state. If, however, the authority which manages the
railroad is a full department of state government there is some
real question about its ability to successfully perform this
fundraising activity without the involvement of state credit.
Art. 1IX, sec. 8 of the constitution provides that no state
debt may be incurred unless (1) it is authorized by law; (2'
is for capital improvements; and (3) 1is ratified by the voters.
Sec. XI of the same article provides that the restrictions of
sec. 8 do not apply to debts incurred through revenue bonds
issued by public corporations or putlie enterprises of the
state when the only security is the revenue of the enterprise
or the corporation. Whether or not an entire department of

state government can be made a "public corporation™ or whether



or not the entire activity of a department of state government
would qualify as a "public enterprise” are questions that
have never been decided in this state by any court. While
the committee can certainly receive advice from legal counsel as
to the possible or probable outcome of litigation on these
subjects, it would at best be an educated guess. The result
might well be that in order to obtain confirmation powers the
committee would create a department which, 1in the end, might
be subject to the same bonding restrictions applicable to all other
departments cf state government. I gather there 1is no
disagreement within the committee that such a result would
be highly undesirable. We cannot recommend this method of
insuring confirmation powers because the risks are simply to
great - the ?.egislature would be in totally unchartered waters
and the magnitude of the questions involved 1is simply to great to
accept that degree of risk.

Having discussed the issue of confirmation, we now move
to the second issue posed by the committee. Specifically,
that question involves the extent to which public corpora—
tion may be established independently of the authority of
executive branch and yet bo. a part of that branch of government.
Art. 111, sec. 22 of our constitution requires that all agencies
of state government and their respective functions shall be

allocated within no more than 20 principal departments.



The only exceptions provided are for "regmlatory, nuasi-
judicial, and temporary agencies." As we view the functions
of the operation of the Railroad - whatever form of entity
is chosen - those functions are not primarily "regulatory"”

or quasi-judicial." Further, the railroad operation
would not necessarily be "temporary." Although conceivably
the railroad could be sold or leased at some point in the
future to a private corporation, the existence of the operating
entity could well be permanent.

We think it is clear that the Alaska Supreme Court
would view the Railroad Authority as performing operational
or executive functions and would, therefore, require that
the Authority be either a separate principal department or
located within one of the already established principal
departments. We have already reviewed the problems that
would be created if the Railroad Authority would be made the
head of an entirely separate principal department. Therefore,
we are left with the conclusion that the only other constitutionally
sounu option 1is to place the governing board or authority
within an existing department of state government.

Simply stated, then, the legal issue you have asked
reduces itself to this. On the one hand, the legislature
seeks to create an "indeperdent" authority - one which has

financial and political autonomy and is not subject to

direct gubernatorial control. On the other hand, the constitution



requires that all executive or managerial functions be a
part of the executive branch, which, 1in turn, 1is under the
supervision and control of the Governor. What then are the
limits - how much gubernatorial control is required to raeke
the "independent™ authority a constitutionally valid part of
state government?

The cases that the Alaska Supreme Court has reviewed
concerning the requirements of Art. 1Il, sec. 22 make it
clear that more than mere nomin-rl placement of an independent
corporate entity within a department in the executive branch
is required. For example, 1in De Armond v. Alaska State
Development Corporation, 376 P.2d 717 (Alaska 1962), it was
claimed that the legislation creating the Alaska State
Development Corporation was unconstitutional because it
sought to create an independent agency that was nominally
within the Department of Commerce, but which the challengers
claimed was not in actuality within that department. The
Alaska Supreme Court rejected this contention and upheld the
constitutionality of the Development Corporation. In doing
so, the court enumerated a number of features contained in
the enabling legislation for the corporation, which demonstrated
sufficient ties with the Department of Commerce to justify
the conclusion that the corporation was (at least for con-—
stitutional purposes) truly within the Department of Commerce.

The factors that the court cited were as follows:



(1) the Conunissioner of Commerce had a permanent seat
on the board of directors and thus had "considerable influence"”
on the board;

(2) the other six members of the board were appointed
by the Governor, and served at his pleasure;

(3) the board was required to submit comprehensive
annual reports to the Governor and legislature;

(4) the financial records were to be audited annually
by the legislative auditor; and

(5) the state®"s bank examiner was required to examine
the corporation®s records each year.

Aaditionally, although the court did not make clear
what significance this fact had, it noted that the corporation
was "temporary" and could be dissolved by a majority vote of
the board subject to legislative approval.

Four years later, the court reviewed a similar challenge
to the constitutionality of the Alaska State Mortgage Association;
i.e. that it was only a nomxnal rather than a legitimate
epart of the department of state government in which it had
been placed. Walker v. Alaska State Mortgage Association,

416 P.2d 245 (Alaska 1966). The court, however, noted that
the mortgage association legislation contained most of the
same features which it had cited in De Armond to support 1its
conclusion that the development corporation was properly

established within a department of state government. Like



the development corporation in De Armond, the mortgage
association members were appointed by the Governor and
served at his pleasure. The commissioner of Commerce had a
permanent seat on the board of the association. Additionally,
the court noted that as further evidence of gubernatorial
control, the mortgage association was required to submit
detailed annual reports to the Governor and legislature, the
financial records were subject to an annual legislative
audit, and certified copies of the minutes of every meeting
of the association were required to be sent to the Governor.
Neither of these decisions, unfortunately, provide any
guidance on the question of the minimum number of factors
that will be required in order to meet the constitutional
requirements of executive supervision or control. In both
cases, however, the court seemed to emphasize two factors
over and above all the others. The first was that board
members served at the pleasure or the Governor. The second
was that the Commissioner of the department within which
these independent entities were located served on the board
and was a full voting member. These two features were
emphasized by the court to demonstrate that the Governor
exercised at least partial control over the activities of
the board. The court, for instance, noted that while the
commissioner was only a single member of a multi-member

board his position as a cabinet member would give him

10



substantial influence. The court further emphasized that

the Governor was in a posit®on to .exercise influence on an
otherwise independent board through the fact if there were a
real disagreement in policy, he could exert control over the
board members through his ultimate power to reove them. The
court, in Walker, cited with approval language from the
Superior Court decision in the case to this effect:

IfT the Governor 1is dissatisfied with the
executive director in either his capacity
as a member of the Alaska State Housing
Authority or the Alaska State Mortgage
Association, he can assert his authority
over the board members to effect the
director®s removal, and should they dis—
regard his wishes, his alternatv,Q is to
appoint members to the board who will
appoint an executive director satisfactory
to the Governor.

Walker, at 250 n.19.

At the same time, the court recognized that there may
be important and legitimate reasons for the legislature to
insulate a board or authority from direct gubernatorial in-—
fluence over particular decisions. In the courts words:

It is true that the Commissioner of Commerc

can not dictate the decisions of the Board.

Nor can any other state official ..

It is quite apparent that the legislature

intended the board to be free from outside

control in making decisions on particular loans.

De Armond, at 724 (emphasis added).

Nonetheless, it is clear from the decisions that there

are limits to the degree of insulation that the court will



tolerate and stil L upholfd the constitutilbhmdliity of e
placement of the independent corporation nominally within a
department of state government.

Accordingly, it is our view that to insure constitu-—
tionality of this bill the legislature should, at an absolute
minimum:

1. create an independent authority which 1is part of an
enumerated department of state government;

2. provide that the board for the public corporation

or authority be comprised of persons appointed by the Governor

and who serve at his pleasure;§/ and

3. that the commissioner of the department in which
the authority is placed serve as a voting member of the
board.

3/ There 1is a secondary, but perhaps no lass important,
reason why the appointees to the governing body of the railroad
should serve at the Governor®"s pleasure. As a constitutional
matter, there is a serious question as to whether any ap-—
pointee of the executive branch with the exception of those
who serve in regulatory or quasi-judicial positions can be
subject to any other restrictions but that they serve at
the Governor®s pleasure. The U.S. Supreme Court has in—
terpreted that under the federal constitution, if an office
is "executive" in nature, legislative efforts to restrict
the president®s power to remove an official are invalid.
Myers v. United States, 272 U.S. 178. That opinion has been
modified slightly in Humphries Executor v. United States,
235 U.S. 602, as the court held that a member of the Federal
Trade Commission could have his term set by Congress and be
insulated from removal by the president, but the court was
clear to limit its opinion to quasi-legislative or judicial
agencies, 1i.e. those that were actually passing regulations
or resolving legal disputes as their prime function. The
Railroad Authority would fall in neither of these categories,
but would be within a traditional executive agency structure.
We raise this issue because we can be reasonably sure
that the content of this bill will be litigated in che courts,
if there is any reasonable basis to do so. The appoint—
ment of commissioners to the Railroad Authority who serve
at the Governor®"s pleasure would reduce the possibility of
legal attack on yet another basis.

12



It would be advisable, as well, to include at least
some of the kinds of provisions (s.uch as the annual reports
to the Governor and legislative audits) which the court 1in
De Armond cited as significant, although these may not be
essential. Beyond that, the legislature may, 1in our view,
limit the application of acts such as the Executive Budget
Act, Administrative Procedures Act and others which impact
most executive branch agencies, but are not, in our view,
critical to upholding the constitutionality of this public

corporation structure.

AMG/SAB/yw



GRDSS-3URKE OPINION KEY POINTS

1. SB 10 and SB 352 both provide that appointments made by Governor
and confirmed by legislature in joint session. Should an occaison
arise, when the Governor decides not to submit a name or names for
confirmation, the legislature would have no legal right to insist he
do so.

2. The Railroad Authority established under SB 10 and SB 352 does not
fit the defintions for the head of a department nor quasi-judicial or
regulc®cory agency. Under the constitution, the legislature has no
power to confirm executive appointments to the Authority unless the
legislature can add to the powers of confirmation which are granted in
the constitution. In Supreme Court"s view, the power to appoint
positions in the executive branch is a pcwer reserved for the
Governor, except as the Constitution permits the Legislature to
participate in the process through confirmation.

Therefore, the first and most obvious manner the legislature can
obtain confirmation paver is to pass a constitutional amendment to
specifically authorize the legislature to confirm appointments to the
Railroad Authority.

The second option would be to create an entirely new department of
state government, headed by Railroad Authority. Constitutional
problems with that if Railroad is to raise money for operations
without involving general credit state.

3. Question of extent to which a public corporation may be
established independently of the authority of the executive branch and
vet be a part of that branch of government. Alaska Constxtution
requires all agencies of state govei ment allocated within no more
chat 20 principal departments. Only exceptions are *or regulatory,
quasi-judicial and temporary agencies-which the Railroad Authority
does no" fit into.

Believe the Alaska Supreme Court would view the Railroad Authority as
performing operational or executive function®. Other than placing
Authority in separate department, the only other option is to place
governing body or authority within an exiting department of state
government.



Summarization: The major question presented is, What are the
limits-how much gubernatorial control is required to make an
independent authority a constitutionally valid part of state
government?

In reviewing other cases decided by the Alaska Supreme Court, the
Court cited the following factors to insure the constitutionality of
the placement of cin independent corporate entity within a department
in the executive branch:
(1) Commissioner has a permanent seat on the Board of Directors
(2) Board menbers appointed by Governor and serve at his pleasure
(3) Board required, to submit annual reports to Governor and
Legislature
(4) Financial records audited annually by legislative auditor
(5) State"s bank examiner required to examine Corporation®s
records each, year

The Gross-Burke opinion®s for insuring the constitutionality of the
bill is that the legislature should:
(1D Create an independent authority which is part of a department
in state government
(2) Board appointed by Governor who serve at his pleasure
(@) Ccrrmissioner of department where authority placed serves as
voting member of board.



January 26, 1984

Alaska Railroad Operating Entity
Sheffield Administration - Policy Statement

The Alaska Railroad is a fundamental Ilink in Alaska®"s overall
transportation systenm. Ensuring the continuation and development
of this rail system as Alaska®s transportation needs grow should
he a major public policy objective in the years ahead.

Along with most Alaskans, | share this objective. I hope to
see the Alaska Railroad provide the maximum benefit to our
residents with minimum involvement by State government for
regulatory oversight and public funding.

I support the development of the Alaska Railroad from its

present status of a federally owned and operated agency to one
which 1is funded and operated to the maximum extent possible by
the private sector through a private company management contract
or similar form of lease arrangement. I believe it will take a
period of time to reach this goal. Consequently, it is important
that anv legislation provide adequate and specific provisions
mandating that these alternatives be addressed.

It is important to keep in mind one essential fact: as long as
the Alaska Railroad receives public funding, there must be
comparable public oversight and accountability for its operation
and management. IfT we accept anything less, we will be shirking
our responsibility to all Alaskans to prudently and properly
manage public funds.

I commend the members of our Legislature for the extensive inter—
est they ._have demonstrated in the Alaska Railroad transfer

issue. | know that manv legislators have worked hard to develop
acceptable transfer legislation which addresses a wide range

of State policy concerns and interests over the past several
years. Rather than introduce legislation of my own, I look
forward to working with the legislation already in preparation
provided that it is consistent with my following basic policy
considerations:

(1) Railroad operations should be insulated from political
interference but remain responsive to the public inter—
est. The public entitv selected should be one best
able to accomplish this aoal.

(2) The railroad entitv should be constituted so that it
has broad latitude in its operation and financing
subject to public interest safeguards 1in existing
state law, including the Executive Budget Act, Fiscal
Procedures Act, and Administrative Procedures Act.

I realize that certain sections of these laws mav
not be entirelv applicable, and therefore limited
exemptions may be necessary.



3)

4)

)

6)

Q)

All revenues aenerated by the railroad should only be
expended for railroad and related purposes.

The railroad should be able to incur bonded indebted—
ness to an extent consistent with 1its ability to
repay the indebtedness from its own revenues.

The railroad should hold title to the surface estate
of all lands received 1in the purchase and enjoy

access to subsurface material necessary for actual

rail operations. Specific arrangements should be
included to ensure consistency with general state land
policies, and to provide that sale of real property
cannot occur without the approval of the Department

of Natural Resources.

To minimize the State®s exposure to railroad lia-—
bilities and to lower administrative costs, the
railroad should take advantaae of the economies of
scale afforded bv participation in the State®"s insur—
ance and risk manaaement plans. The Department of
Administration should have primary responsibility

for t-he neqotiation of collective baraaining aqreements
with railroad employees.

The railroad should prepare and implement operating
and capital plans, and explore long-rance expansion
needs. No later than three vears after acquisition,
the railroad must prepare a report for the Governor
and the Leqgislature recommending a method for obtain
inq private sector part tu-ipr tion in railroad operations.



COMMONWEALTH NORTH RECOMMENDATIONS

Richard F.

ALRSKR AR LoRPORNTION

The corporation should have full control over the surface and
subsurface railroad lands.

Hie purchase of the Alaska Railroad is often referred to as
"a teal estate deal””because of the value of land included
in tho transfer package.

Seme private leaseholders and municipal governments with
railroad-owned waterfronts or city centers would like to
see the land transferred to themselves, Ihe corporation,
as a nutter of policy, slvould not sell revenue producing
property because it is in the interest of the entire state
that the railroad hold these properties for its own needs.

The corporation and 1its union enployees should cooperate in
modernizing existing labor agreements during tho two-year
transitional period mandated in tho federal transfer
legislation.

Particular attention should bo given to any archaic work
rulc.3 tliat inhibit efficiency, Ihe goal should bo to
increase productivity rather than diminish compensation to
enployees.

Efficient utilization of railroad enployees is essential
for a sclf-sufficicr.c operation.

The con»rai ion should lot be mandated to propose or conduct
feasibility studios for cross-country track extensions or sale
of the railroad.

Major rail extensions and sale issues are not operating
issues. The mission of tl)e railroad corporation should bo
closely focused on nutters that affect economies and ser—
vice to tihippers nnd passengers on existing routes. Fea—
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sibility studies are expensive, require extensive staff
time, and could drain the limited funds of tho railroad.

Extensions and sale proposals have broad policy implica—
tions that can best be considered by the executive and
legislative branches of state government or private enti—
ties.

Passenger operations should bo modified to take advantage of
revenue opportunities and re-evaluate uneconomic services; a
system should be devised to accurately identify [passenger ser—
vice costs.

Just as land leasing by tlio railroad is projected to bo
profitable, passenger service will lixely renuin a loss
operation if all related cxjponses nnd capital costs arc
considered. Tto control these costs, however, it is impor—
tant to account for them accurately.

Reliable cost information is crucial in considering service
levels, pricing issues, and capital expenditure decisions.

The Board of Directors of the Alaska Rai.lro.ad Corporation should
consist of five to seven voting members representing tho inter—
est of the entire [public; no board member slxpuld be appointed to
represent a special interest.

Directors should bo chosen for their professional judgment
rather than their representations of special intoror;s or
hone town. Similarly, non-voting membership is inappro—
priate.

Board members should bo limited to two five-year conns of
service and with staggered terms to mix continuity of
experience with new ideas.



innate
MEMORANDUM
DATE March 9, 1984
TO: All Members

Senate Transporta,.ion Committee
House Transportation Committee

FROM Senator Jan Fa

SUBJECT: Kow other State“—oinkid rail"ro- ds are
operated

NOTE: The following notes were gathered by my
staff about how railroads in other states
are run. I thought it might be interesting
to you.

SOUTH DAKC™.A

There are 433 miles of core track in SD that are in operation.
The state owns more mileage that 1is not 1in use. There are also
316 miles of main line track that is part of the .line running
to the west coast. The state owns the track and contracts out
the operation. There is no annual appropriation or subsidy
from the Legislature. There 1is no report required to the
Legislature. The operator(Burlington Northern RR) 1is responsi—
ble for all facets of running the railroad. TI3 State pur —
chased the track for $18 million with money raised by a special
dedicated sales tax. The state provided the money for the
original rehabilitation from a federal program for the reha-—
bilitation of railroads. Burlington Northern runs the railroad
as part of their own system and is run on a schedule that
traffic demands. The state gets no percentage of the profits
and is not liable for any of the debt of the RR. Their only
interest is in having the railroad operated to provide the
service needed by the shippers.

Information provided by Chris Randall Deputy Secretary of the
Department of Transportation 605-773-3265.

VERMONT

In Vermont the state owns tho track and the ROW. They lease it
to an operator and the state receives a percentage of the gross
profits based on a complicated formula. The state owns 4 rail



lines. Only one is operated at a deficit. The state will
subsidize it only if it can be shown that it is 1in the best
interests of the public to do so. Last year the subsidies
amounted to $200,000. There are about 300 miles of track and
the money was raised to purchase the railroad with a special
bond 1issue. The operator has basically paid the state back for
the purchase price through lease payments. There 1is an annual
report required to be submitted to the Dept, and is available
to the Legislature upon request.

NEW YORK

The state bought the Long Island Railroad in the 1960s and out
it under the jJurisdiction of the Metropolitan Transportation
Authority. The state also owns a 100 mile branch Iline that it
operates from Utica to Lake Placid. The revenues do not finance
the service and money 1is appropriated each year form the
Legislature., The railroad workers are employees of the Long
Island Railroad.

Information obtained from John Connor 510-457-2320.

GEORGIA
Georgia owns 150 miles of mainline track. The track was built
125 years ago by the state. The oversight is by the 3tate

Properties Commission-they also oversee other state properties.
Georgia leases the operation of the railroad to the CSX Corpo—

ration. They are required to submit an annual report to the
Legislature. The state gets a percentage of the gross profits
of the railroad. Last year this amounted to $3”~ million
dollars. The railroad has an obligation to maintain the
railroad to the standards required of a class 1V railroad. The
contract was negotiated in the 1960s and will be renegotiated
in 1992. The railroad workers are employees of Seaboard
Railroad.

Information provided by Jim Station.
WISCONSIN

The state purchased the branch Ilines from other major rail —
roads. The state retains ownership of the line and provides to
the (perator 80% of the value of the track. Twenty percent
comes from other sources. The railroad 1is on its own finan-—
cially and nothing comes back to the state. The railroad pays
very little 1in ta>:es and the state does not subsidize the
"_lroad or cover any deficits. The Legislature felt that
ibsidies would not solve any problems, but only perpetuate the
,urrent problems. Tho Wisconsin Constitution prohibits ti.j
state from running a railroad. There are 500 miles of track.
The oversight issue is very sensitive politically right now.
There 1is a dispute now about how much access the state should
have to the records of the railroad. When the state bought the



railroad, they purchased the land and the track but not the
labor agreement.

Information provided by Keith Plasterer at 608-267-7347.
Suggested we talk to the City of Belfast Maine 207-338-2330
and the City of Pineville, Oregon 503-447-6251.

Also suggested we read Small Railroads put out by the Asso—
ciation of American Railroads 1220 L street N_.W. Washington
D.C. 20036. 202-335-9100. $20.00

and Starting a Shortline by the American Association of
Shortline Railroads 2000 Massachusetts Ave. N.W. 20036 202
785-2250.

and British Columbia-a Railroad Derailed by the University of
B.C. Press

WEST VIRGINIA

The state owns and operates 51 miles of shortline. The state
owns the ROW, track, and rolling stock. In 1978 when the
ralroad was abandoned, the state looked at three options for
running the railroad and decided that running it themselves
would be the most cost effective way. The state secured
locomotives and engines from government surplus. The employees
of the state anc; are non-union because state employees are not
organized under state lav;. They are now 1in the process of
putting the employees under state civil service system. The
railroad is a state agency and issubject to state law.They
must go through the Department of Finance and Admin.istrat.iu i
for all purchasing and payment of bills. Every purchase over
$200,000 goes through a bidding procedure. Every 1item less
than $200,000 must bo purchased from a list of approved ven—
dors. This causes a lot of paperwork and delay. The railroad
is forced to anticipate the time lag. Their budget must be
approved by the Legislature. For FY 85 they requested $812,379
from the Legislature and anticipate revenues of $315,000. The
W. Virginia Maintenance Authority keeps all revenues(that 1is
they are not returned to the general fund). The railroad has
30 employees. The railroad has the authority to issue their
own bonds but they have never done so. The former executive
director, John Ki.lloran, 1is now the Director of Strategic
Planning for the Alaska Railroad. The people who were involved
with the railroad in 1978 now regret their decision to have the
railroad run by the state. They feel the railroad is force to
compete with other railroads yet 1is hamstrung because they are
forced to comply with state laws. The budget 1is overinflated
and there are too many employees. There are trying to reduce
the number by attrition.

Information provided by Donald J. Baker, Jr. Executive Director
of the West Virginia Maintenance Authority at 304-538-2305.

MICHIGAN



Currently, the state owns the right of way for 879 miles of
track however, only 670 miles are currently being used. The
state holds title to the land but leases out the operation of
the railroad to the private sector, therefore, none of the
workers are considered employees of the state. All the systems
serve mainly rural areas and were taken over by the state
because each was in imminent danger of bankruptcy. They are
managed by the Michigan Dept, of Transportation, Pail Freight
Division. They were purchased by the sale of bonds that were
financed from dedicated funds. In Michigan, there is a 130 per
gallon gas tax levied and mass transit/railroads receive a
portion of that 1income. The first rail syscem was purchased 1in
1976 for $11.9 million and at the time, the Legislature
considered setting up a separate agency that would own and

operate the railroad. This was opposed by the Chamber of
Commerce because they felt it was akin to nationalization of
the rails. After a long battle, the Legislature opted to put
the system under their DOT and lease out the operation. The

state has been subsidizing each of the systems but that
financial assistance 1is being reduced every year and will be
completely eliminated by September of 85.

This information was obtained from Don Riel (517) 373-6494.
ALABAMA

There are 75 miles of track in and around the Mobile area which

serve the port. The railroad was built j.n 1939 by the Army
Corps of Engineers and taken over by the state shortly
thereafter. It has only employees who work for the State of
Alabama. The system is ran by the Port Authority, Docks Dept,
and according to the director, "it"s not a very big deal.
Usually only runs once a day, carrying some cargo from the port
into town." It pays for its own way, ie. their is no state
subsidy.

NEW HAMPSHIRE

The state owns the right of way for 2 systems, one which is 72
miles long and the other which is 23 miles long. The 1larger
one serves a sawmill and the other a furniture factory. Both
were going bankrupt but the state stepped in and purchased both
to ensure that the sawmill and furniture factory would remain
open. The state owns tht locomotives but none of the other
rolling stock. They also lease oat the operation to the
private sector so the employees do not work for the state.
Originally, the state created a separate agency to administer
the railroad but they encountered many problems ie. no control
so both systems are now administered by the Highway Department.



Bette:

Here are questions regarding the Cook Inlet Amendments. Please call when
you have had a cliance to look them over in relation to the copy of the
actual amendments. I can give you some of the answers. I have used
page numbers for easier understanding. Some general carmants should be
made at the beginning of the call:

0 lhe amendments, if they are clarifying language, owe sure confus—
ingl From one version to the next, citations do not matchup and I am
concerned that a section means two different things in different areas,
(there are several sections to get into later)

0 I am concerned that this language is expanding and making substan—
tive changes to either the lands bill and/or to the Cook Inlet Agree—
ment. I realize that some of these are outside our focus on the rail —
road issue, but as a state representative, and as they appear on the
railroad transfer bill, 1 feel responsible to understand their content,
(are there substantive changes?)

o It has been the states position, as | understand it to allow
technical amendments that do not make substantive changes but this
latest set appears to go far beyond that, (any comments?)

Questions

1. What has been the Departments involvement in these amendments?
2. What is the Departments current responsibility in them?

3, What are the general effects of these amendments to the Railroad
Transfer? (we will go into more detail later with specifics)

4. Do these amendments alter or expend either state or federal obliga—
tions to Cook Inlet Native Corporation, (could they set a precedent for
other regional corporations) Is there any effect to Village Corporations

5. Cor,ment: I see part of the problem in Washington D.C. 1is these
amendments open up the lands bill, (ANILCA) or ANSCA. Isn"t this a real
danger to the transfer question with congress. Wouldn"t it be easier
for Sen. Stevens to deal with this elsewhere. I think the stc.te should
strongly urge him to not cloud the transfer with this.

6. Are these amendments, dated August 17, 1982, the final offering?
Are they complete? and by that I mean if these go in to S. 1500 will the
ex.u ting language come out?



7. In your opinion, what will Stevens do if the state issues a state—
ment of strong opposition to these amendments™ (with the timeline for
the bill to come before the Senate, we had better make our determination
very soon!lIl)

8. What process, 1f any, are altered frcm existing lands legislation,
or the f~"k Inlet Agreement such as in or out of region selection
abilities or increased entitlement?

9. Isn"t the state giving up partial veto power on page 9 (¢)? It
seems as though "unless the state expressly”™ says no within a certain
time period, lands go into the selection pool.

10. How is the state of Alaska®"s veto over native selections altered by
these amendments? ( the words "public purpose™ should come out here.

If they do: "how is the state to prove that lands "in the smallest
practicable tract are necessary for a public purpose"? ** these are
words in the 3E determination process**

**Interior has said that the 3E determination should be sufficient.
Isn"t ~t? then why do we need these amendments?

11. Department of Interior seems to get a lot more duties and authority
under these amendments. What is their position on this set of amend—
ments?

12. on page O (3 (A,B,C,D,E,F,G,), What is the effect of these?

13. What is going on at page 10 () I thought C.I.N.A. waived the
right to select Railroad Lands? |If the Railroad does not transfer to
the state, (or if the state does not accept the terms and conditions),
and it stays in federal ownership, doesn"t this effect the federal
governments ability to continue to operate the railroad? This seems
real awkward. Again the question arises of hew the state or a munic—
ipality will prove "public purpose™.

14. On page 13 (B) it talks about the "unfulfilled entitlement as
valued in subsection 12 () (7) (iv). On page 6 this subsection is
amended. Does this expand or change entitlement? This looks like the
section 6 (@ @) in the S. 1500 as reported by Sen. Packwood. What 1is
the effect of this?

15. I get really suspicious of repealers like page 14 (e). Also isn"t
there a provision in the lands bill,ANCSA or the Cook Inlet Agreement
that says the courts are to give Cook Inlet the "benefit of the doubt”
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16. Page 16, 12 (b) (11) (i)and(ii) are any lands be ng contemplated at
this time? In the near future? Can you speculate as to what are they
after?

(Optional) 17. Can you give me a time line sequence on how the trans—
fer with these amendment "triggers”™ will take place? Perhaps Mark
Hickey can help on this.

** This should give you some insight as to what is occuring. You may
want to call Katz personally after this is over and urge him to oppose
these amendments on everything beyond:

(1) Extension of the deadline for the "in-region"™ selection

(2) Updating the list of properties excluded frcm the out of region
selection pool.

M it



WHEREAS, the State of Alaska, the United States
Government and Cook Inlet Region, 1Inc. entered into an Agreement
entitled The Terms and Conditions for Land Consolidation and
Management in the Cook Inlet Area on December 10, 1975, as

clarified on August 31, 1976 (hereinafter Terms and Conditions);

WHEREAS, the Terms and Conditions was ratified by the
Alaska Legislature in Chapter 19, SLA 1976 and by the United
States Congress 1in Public Law 94-204, Section 12, January 2,
1976, 81 Stat. 1150, as amended by Public Law 94-456, Section 3,
October 4, 1976, 90 Stat. 1935; Public Law 95-178, Section 3(a),
November 15, 1977, 91 Stat. 1369; Public Law 96-55. Section 2,
August 14, 1979, 93 Stat. 386; Public Law 96-311, July 17, 1980,
94 Stat. 947; Public Law 96-487, Title XIV, Section 1435,

December 2, 1980, 94 Stat. 2545; .

WHEREAS, Congress 1is considering further amendment of
the Terms and Conditions Dby the CIRI Alaska Railroad Waiver

Amendments (copy attached);

WHEREAS, the purpose of, the present Agreement 1is to
implement the Terms and Conditions as amended by Congress,

including the proposed CIRlI Alaska Railroad Waiver Amendments.

AN
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AGREEMENT CONCERNING IMPLEMENTATION
OF ALASKA RAILROAD WAIVER AMENDMENTS OF
COOK INLET REGION, INCORPORATED

This Agreement is made this day of , 1982, between Cook
Iniet Region, Incorporated thereinafter CIRI) and the State of Alaska
(hereinafter State).

In consideration for the mutual terms, conditions and covenants contained
in this ,%greement, the parties agree as follows:

1. In the event that CIRI intends to negotiate a sale pursuant to
subsections 12(b) (7) (i) (A) or (B) of the CIRlI Alaska Railroad Waiver
Amendments (copy attached), CIRI shall notify the Commissioner of the
Department of Natural Resources of the State with respect to real properties
located within the State of which CIRI has received notice pursuant to the
above subsections. The State shall immediately send a copy of the notice to
any municipality in which all or part of said property is located. CIRI shall
not accept title pursuant to a negotiated sale of such real property under the
authority of the above subsections without the approval of the State. The
State will make a good faith effort to provide a written response to CIRI within
two ty-five (25) days of receipt of notice from CIRI. If, regarding imnruved
properties, a written response is not received from the State within sixty (60)
days of receipt of notice from CIRI, the approval of the State shall be deemed
obtained. If, regarding unimproved properties, a written response is not
received by CIRI within sixty (60) days of receipt of notice from CIRI, the
approval of the State shall be deemed not obtained, subject to the possibility of
subsequent approval by the S+ate. The notice provided by CIRI to the
Commissioner of the Department of Natural Resources shall designate the status
of the property as improved or unimproved, shall specify whether all or part of
the property is located within a municipality and shall recite the deadlines for a
written response as defined by this paragraph.



Alaska Railroad Waiver Amendments (copy attached), which allows CIRI the
opportunity to obtain federal excess property as well as federal surplus
property, is, among other things, to give CIRIl additional notice that surplus
property is available. CIRI has had difficulty obtaining information about
available federal surplus property. Thr amendment allowing CIRI to obtain
excess property does not broaden the kind of property CIRI could obtain under
the surplus property procedures of 12(b) (7) (i). The phrase "excess property"
in the amendments has the same definition as "excess property™ at 40 U.S.C. 8
472 (rij and (e) which state as follows:

(d) Th* term "property" means any interest
in property cept (1) in the public domain;
lands reserveu wr dedicated for national forest or
national pa k purposes; minerals in lands or
portions of lands withdrawn or reserved from the
public domain which the Secretary of the Interior
determines are suitable for disposition under the
public land mining and mineral leasing laws; and
lands withdrawn or reserved from the public
domain except lands or portions of lands so
withdrawn or reserved which the Secretary of the
Interior, with the concurrence of the
Administrator, determines are not suitable for
return to the public domain for disposition under
the general public-land laws because such lands
are substantially changed in character by
improvements or otherwise; (2) naval vessels of
the following categories: Battleships, cruisers,
aircraft carriers, destroyers, and submarines;
and (3) records of the Federal Covernme.it.

(e) The term "excess property”™ means any
property under the control of any Federal agency
which is not required for its needs and the
discharge of its responsibilities, as determined by
the head thereof.

3. If legaltitle is hereafter acquired by CIRI contrary tothe provisions
of thisagreement, CIRIl shall seek a recission ofthe conveyance from the
United States, If the United States does not grant recission of the conveyance,
CIRIl shall forthwith convey title to the property to the State, but in no event
later than one hundred and eighty (180) days of conveyance of title to CIRI
from the United States.



4. The parties agree that "other federal lands™, as described in
Paragraph 1.C. (2) (a) (vi) of the Terms and Conditions, unless otherwise agreed
to by the State, does not include federal lands upon which there exists a valid
State selection, provided however, that the State may not utilize the authority
of Section 6 of the Statehood Act“to exclude or achieve a priority over a CIRI
selection pursuant to Paragraph 1.C. (2) (a) (vi) of the Terms and Conditions, of
D-1 lands which were previously unperfected or abandoned public land entries,
unless the State selection on lands within the exterior boundaries of CIRI was
made before the effective date of the Terms and Conditions, or the State
selection on lands from without the exte.ior boundaries of CIRI  was madeprior
to the effective date of the CIRI Alaska Railroad Waiver Amendments.

5The parties recognize that the CIRl  AlaskaRailroad Waiver
Amendments do not alter the priorities established under the Terms and
Conditions by paragraph JC. (1) of the Terms and Conditions with respect to
Stacehood Act selections made subsequent to July 18, 1975.

6. CIRI shall enter into an agreement with the Secretary of the Interior,
pursuant to subsection 12(b) (8) (iij of the CIRlI Alaska Railroad Waiver
Amendments, to limitthe 1.C. (2) (a) (v)review process tothe following
properties:

(a) FAA
(1) Homer VOR
(2) Kenai VOR and airport (including PLO 2585 and ANS No. 11)
(3) Talkeetna VOR, NDB and airport
(4) Fire Island VOR
(5) Skwentna NDB

(b) Coast Guard
(1) Firelsland Race Pt.
(2) Firelsland West Pt.
(3) Kalgin Island
(4) Two undeveloped lots on Government Hill, Anchorage



(d) FERC

(1) Power Project 395 (Chackachama), provided, however, that
the review is to be limited to T. 12 and 13 N., R. 15 W .,
Seward Meridian, and that a two hundred foot (200") right
of way corridor for transmission lines and road access may
be reserved to the State at a location to be specified by the
im goiro~PrI-T.r “retbopiiy-at a subsequent time not to exceed
twenty years from receipt of conveyance by CIRI. CIRI
will acknowledge this right of way covenant in a recordable
instrument on the date of receipt of conveyance. E”rcise
of the reserved right of way by the Ateskf*nwrr-~A-u”hts>r-"y.
will not result in liability for destruction of- improvements.
CIRI may negotiate a limitation upon this reserved right of
way with the State —Aiasiggrd®ower -Aglhor-tty at any
time.

(e) Alaska Railroad properties, in the event such properties become
available for selection pursuant to subsection 12(b) (8) (i) (D).

The parties hereby agree that the identification of the above properties
does not indicate a decision or view by the State regarding the facts to be
determined in such a review. The parties further agree that designation of the
above properties does not indicate agreement by the State, now or in the
future, that any of the lands contained in these federal installations necessarily
constitute public lands within the meaning of ANCSA Section 3(e) or Paragraph
I. C.(2)(a) (v) of the Terms and Conditions, nor does it indicate a position by
.he State regarding a public purpose, if any, for which the property is used or
might be contemplated for use in the future.

7. On or before September 27, 1982, CIRI shall provide to the
Commissioner of the Department of Natural Resources a resolution from its
Board of Directors authorizing this Agreement. This provision does not affect
the validity of this Agreement.



Dated: Dated:

STATE OF ALASKA COOK INLET REGION, INC.
John W. Katz, Roy M. Huhndorf,
Commissioner of the President

Department of Natural Resources

Approved as to form this day of , 1982

Barbara Miracle, Esq.
Assistant Attorney General
State of Alaska

STATE OF ALASKA )
JUDICIAL DISTRICT ) SS.

THIS IS TO CERTIFY that on the _ day of , 198 , before
me, the undersigned, a Notary Public in and for the State of Alaska, duly
commissioned and sworn as such, personally appeared RoyM. Huhndorf,
President of Cook Inlet Region, Inc., a NativeCorporationexisting by virtue of
the laws of the State of Alaska, known to me to be the person who executed
the above instrument and who acknowledged that the said instrument was signed
on behalf of said corporation by authority of its Board of Directors.

IN WITNESS WHEREOF, | have hereunto set my hand and seal the day and
year first hereinabove written.

NOTARY PUBLIC in and for Alaska
My Commission Expires:



THIS IS TO CERTIFY that on the _ day of , 198 | before
me, the undersigned, a Notary Public in and for the State of Alaska, duly
commissioned and sworn as such, personally appeared John W. Katz, the
Commissioner, Department of Natural Resources, State of Alaska, known to me
to be the person who executed the above instrument and who acknowledged that
the said instrument was signed for the uses and purposes therein mentioned.

IN WITNESS WHEREOF, | have hereunto set my hand and seal the day and
year first hereinabove written.

NOT,ARY_PUB'D'CTiTana"Tor'~Ara'ska
My Commission Expires:



State:

waiver by CIRI of claims under the Terms and Conditions
the Alaska Railroad upon transfer to the State.

Additional limitations and waivers of claims by CIRIl to
federal lands (including military lands) under the
"excess public lands" provision [81(C)(2)(a)(v)] of the
Terms and Conditions.

Substantially enhanced ability of CIRI to fulfill Its
entitlement outside the State of Alaska.

Creation of a "Red Line Pool™ for CIRI out-of-region
selection rights, which will provide to the State the
opportunity for orderly and unclouded selection,
prioritization and conveyance of its remaining State—
hood entitlement. The Red Line Pool 1is subject to the
following conditions:

to

1. limitation of CIRI selection rights to 30 pre-screened

and state approved townships.

2. limitation of time for CIRI selections from the above

pool to July 1985.

3. a schedule for prioritization of lands within the
above pool.

4. an agreement of exchange for five townships of state

patented lands at Illinois Creek in return for
recoupment of state selection rights and waiver of

remaining CIRI selection rights in the TAPS pipeline

corridor as made available Dby BLM.

(a) the lands are subject to mining claims by
Anaconda, which supports the exchange and with
which CIRI has an existent relationship, and

(b) if required by law, the exchange will be subject

to legislative approval.

eation of feci- "al "recoupment”™ provision for state
selection rights for state-TA"d or patented lands trans-
ed to CIRI.

larification and uniformity of state vetoes on CIRI
elections within the state.



1. Values to CIRI:

In return for waiver by CIRI of claims to the Alaska
Railroad and other claims, as noted above, CIRI receives
an enhanced ability to acquire surplus federal properties
outside Alaska in order to fulfill its entitlement.

1. In response to concerns raised by the Federal
Property Review Board and GSA regarding the
federal surplus property disposal program outside
Alaska, CIRI has agreed to limit its ability to
acquire surplus federal property outside Alaska
in two respects:

(a) to limit the value of the CIRI surplus
property account to ten townships less than
the remaining entitlement (i.e. CIRI must
take ten townships from the out-of-region

pool).

(b) to defer use of certain portions of the CIRI
surplus account until 1984 and 1985.

Revision of federal out-of-region selection pool to reflect
post-ANILCA land status.

In addition to the above, the legislation embodies
certain extensions to the present CIRI deadlines as
previously and independently assured by Senator Stevens.

The above elements represent key components of a seamless web of
positions, compromises and concessions woven by numerous parties
regarding the Alaska Railroad during the past year. These include
CIRI, other Native interests, the Property Review Board, GSA, the
Department of the Interior, Senator Stevens and the State of Alaska
(as represented by DNR, DOT and at least four assistant AG®s).



Outline of Portion of CIRI Amendments

1. Time line regarding authority/obligation
(a) In-reqgion

1. the obligation of the Secretary expires at the time of
fulfillment of the minimum 138,240 acres after July 15, 1984

2. the discretionary authority of the Secretary begins at the
time of fulfillment of the obligation and continues until

fulfillment of the entire CIRlI entitlement

3. the residual unfulfilled obligation is approximately
96,000 acres

(b) Out-of-reqgion (surplus, etc. property)

1. there is no obligation of the Secretary to place out-of-region
surplus, etc. properties into the in-region pool

2. the discretionary authority of the Secretary to place out-of-region
surplus, etc. properties into the in-region pool expires as
follows:

a) on July 15, 1984, if the in-region obligation is fulfilled

b) after July 15, 1984, upon fulfillment of the in-region
obligation

c) in any case, no later than July 15, 1987

2. Public purpose vetoes

(a) immediately as to ARR properties and out-of-region surplus, etc.
property

(b) on July 15,1984, as to military properties in region

(¢) on July 15,1987, as to all categories (a full genericveto on CIRI
rights)

3. Original T&C vetoes

(d in addition to the above, the original/Jn-region veto powers of the
State under the T&C remain intact until July 15, 1987



AMENDMENT

Offered in the HOUSE By Bettisworth

TO: CSHB 512(Trsp)

Page 41, lines 6-11:

Delete all material and renumber following sections accordingly.

Page 42, after line 11, insert new bill sections to read:

"* Sec. 11. PERMANENT FUND DIVIDENDS. Until the board of directors of
the Alaska Railroad Corporation issues stock under sec. 13 of this Act, the
permanent fund dividend application form shall be prepared to allow an
applicant to indicate whether the dividend payment should be paid to the
applicant or to the Alaska Railroad purchase fund. The Department of
Revenue shall pay the dividend as directed on the form. IT an applicant
does not indicate a preference for the payment of the permanent fund divi—
dend on the application form, the dividend shall be paid to the applicant.

* Sec. 12. ALASKA RAILROAD PURCHASE FUND. (a) The board of directors
of the Alaska Railroad Corporation shall establish a trust fund to be known
as the Alaska Railroad purchase fund. Each permanent fund dividend re—
ceived from the Department of Revenue shall be deposited in the account for
the credit of the individual for whom the dividend was paid. Interest
earned from the dividend shall also be credited to the individual.

(b) At any time before the board of directors of the Alaska Railro

Corporation issues stock under sec. 13 of this Act, an individual may elect

to withdraw a dividend deposited 1in the Alaska Railroad purchase fund

-1- 4/3/84



together with interest earned on it by applying to the board in writing.

* Sec. 13. ISSUANCE OF STOCK. (a) When the board of directors of the
Alaska Railroad Corporation determines that the Alaska Railroad purchase
fund contains $75,000,000, the board shall pay the net book value of the
corporation into the general fund in payment for the Alaska Railroad Corpo—
ration. Within 120 days after making the payment, the board shall reincor—
porate the Alaska Railroad Corporation under AS 10.05. AlIl assets and
liabilities of the Alaska Railroad Corporation shall be transferred to the
successor private corporation. The board shall 1issue stock 1in the new
private corporation to each individual who elected to deposit a permanent
fund dividend into the Alaska Railroad purchase fund. Stock 1issued under
this section shall represent the entire value of the corporation, and the
amount of stock 1issued to each individual shall be based upon the amount
credited to that individual in the Alaska Railroad purchase fund.

(b) For purposes of this section "net book value™ means the amo
paid by the state to the federal government for the Alaska Railroad, plus
the amount of state money and value of state property transferred to the
Alaska Railroad Corporation after the date of transfer of the railroad to
the state, minus the amount of operating losses suffered or plus the amount
of operating gains realized by the corporation from the date of transfer of
the railroad to the date of the most recent audit conducted under AS 42.-
40.270.

* Sec. 14. STOCKHOLDERS®" MEETING. (a) At the time of 1issuing stock
under sec. 13 of this Act, the board of directors shall notify each stock-—
holder of the time and place of the first stockholders®™ meeting. The meet—

ing shall be held within 90 days after the stock 1is 1issued.

-2- 4/3/84



12 Ll vip

(b) At the stockholdersl meeting the board of directors of the Al

Railroad Corporation shall resign and the stockholders
individuals to serve as the new board of directors.
* Sec. 15. AS 42.40 1is repealed.”

Renumber following sections accordingly.

Page 42, after line 14, insert a new bill section to read:

shall elect nine

"* Sec. 17. Section 15 of this Act takes effect on the date the Alaska

Railroad Corporation 1is reincorporated under sec. 13 of this Act.*~

Renumber following section accordingly.

Page 42, line 15:

Delete "9 - 11" and insert "9 - 14"



ANCHORAGE
COMMITTEES

OIL & GAS—(CO-CHAR P.0. BOX 10-1623
STATEOFAFFAIR%—(VICE- HARR) ANC"&%A&E‘;@Q@O%ﬂ
LABOR « COMMERCE
RESOURCES : -
Bloilsc of Aarprrscr htiues JUNEAU
JUN EE llJJ CAHKV998]_1
REPRESENTATIVE 907) 265-4905
JOHN J. COWDERY
DISTRICT EIGHT
To: Bette Cato, Representative, District 6
Fr. John Cowdery, Representative, District 8
Re: The Alaska Railroad March 14, 1984

| have been made aware of some problems with the Alaska Railroad

passing by the downtown Anchorage area. Even though the
Bootleggers Cove, Turnagin Arm and Cceanview a“eas are not in my
district, | have lived in Anchorage for 30 years and have concerns

other than those in district 8. Please take the time to read my letter
to the Governor and the resolution from the South Addition Community
Council.

If you have questions please contact me.

Thank vou.



COMMIT TEEL
OIL & GAS-ICO CHAIM,
STATE Or AFFAIRS—(VICE CHAIM

LABOR A COMMERCI
resource:.. . . .
Uimsr of lirprrsrntntiurs
POUCHV
JUNEAU. AK'99B11
(|107)<65«90S
JOHN J. COWDERY <65<906

DISTRICT EIGHT

March 12, 1984

Honorable Bill Sheffield
Governor

State of Alaska

Juneau, Alaska 99811

Dear Governor Sheffield:

The Legislature has been debating purchase and operation of
the Alaska Railroad during this session and, believe,

will soon reach a resolution. However, many residents in
Anchorage have expressed concern about a serious problenm
which has been occurring. Since you have been such a
strong advocate of the railroad purchase, I am sure you
have discussed the problem I am about to outline.

Many residents and businesses, particularly 1in the
Bootlegger®"s Cove area of Anchorage, have become
increasingly annoyed by the vibrations caused by train cars
carrying heavy 1industrial products. 1In fact, these
vibrations are becoming progressively worse and may cause
structural damage as well if allowed to continue over a

period of time. With coal exports planned for the future,
and transportation to tidewater being a necessary step 1in
that process, this problem will only escalate. Residents

have expressed not only an annoyance with the cars, but a
fear for health and safety concerns.

Governor, we both witnessed the devastation caused by the

1964 earthquake. We saw the clay formation just below the
surface of the soil slide down the hill when it failed to
withstand the geotechnic pressure placed on it. The hill
below the Holiday Inn had to be reinforced to prevent
further slides. Presently, the ARCO building 1is

experiencing vibrations that have been traced to a water
extractor at a nearby commercial laundry establishment.
This further demonstrates the extreme sensitivity of the
soils in the area.



For quite some time after the quake, the Army Corps of
Engineers placed restrictions on building in certain areas
of the downtown area. The Municipal Assembly is still
sensitive to construction in some downtown areas and has, in
fact, rejected proposed projects in recent years because of
the concern of land stability. I understand the Municipal—
ity has restricted several downtown projects unless some
type of ground stabilization 1is included in any project.
Clearly, there 1is a continuing demonstration of concern
about the stability of the downtown area.

I am concerned about the continued effect of heavy vi—
brations on structures present in the downtown area and in

areas adjacent to the railway corridor. The potential for
these heavy vibrations to further erode the stability of the
land should be of extreme concern. I think several ques-

tions must be answered.

What does the state plan to do to lessen the effect of these
vibrations?

Has there been any stabilization done to the area?

Are there plans to stabilize land and structures 1in the area
to prevent potential damage? If so, what are the cost
estimates for such stabilization?

Are you aware of any studies by the Corps of Engineers
relating to what effect vibrations may have on buildings in
the affected area or the effect of vibrations 1increasing the
potential for soil sliding activity?

Have you given any consideration to an industrial bypass
r:.ilroad route which would avoid travel through this sensi —
tive area? If so, what cost might we anticipate for right
of way acquisition, and what area might such a bypass

impact?

I am sure these issues must be of concern to you as well,

and I trust, 1in all the debate regarding state takeover a”d
operation of the railroad, you have discussed these very
issues with Mayor Tony Knowles. Certainly, it would be

shortsighted if your administration, the Municipality or the
Legislature ignored this serious concern in deliberations of

the Alaska Railroad. Citizens 1in the South Addition area of
Anchorage have signed a petition, which I have enclosed,
urging state consideration of these concerns. To date,

these citizens have apparently received little assistance
from the Knowles administration towards solving this prob—
lem.

In summary, 1 am asking what your administration plans to do
about this problem. Has consideration been given to
rerouting the railroad to avoid the downtown areas?



Governor Sheffield
Page 3

Has consideration been given, for example, to a spur line
through other areas where Uland is much more stable? And if
such a spur line has laen considered, do we need to progress
at this time with railroad overpasses, which are estimated
to cost millions of dollars, over major arterials? Perhaps,
a spur line would not only eliminate the problems being
caused by vibrations but would also eliminate the need to
spend large sums simply to build massive train crossings.

As I understand it, these intended crossing are being
requested to accomodate increased heavy industrial commerce
which will tend to interfere with commuter traffic. Yet a
spur line might re-route such train traffic and make the
need for these overpasses moot.

None of these questions should be considered as a stand
against state takeover and operation of the Alaska Railroad.
And, sin”e state takeover and operation appears eventual, |
think these are serious public concerns which should be

addressed prior to state operation. They have potential for
creating even greater life threatening and costly problems
down the track, so to speak. 1 look forward to your reply

knowing that you must share these concerns for the health
and safety of Anchorage residents.

Sincerely, ;
'S0 w—. (J U-X-oi

John Cowdery
Representative-Anchorage



RESOLUTION

A RESOLUTION OF THE SOUTH ADDITION COMMUNITY COUNCIL PLACING
THE STATE OF ALASKA ON NOTICE THAT OPERATIONAL PROBLEMS
CURRENTLY EXIST RELATING TO THE TRAIN OPERATIONS OF THE
ALASKA RAILROAD. THESE PROBLEMS AND THE COST TO SOLVE THEM
SHOULD BE CONSIDERED WHEN THE STATE LEGISLATURE ADDRESSES
THE TRANSFER OF THE ALASKA RAILROAD FROM FEDERAL CONTROL

TO STATE OWNERSHIP.

THE SOUTH ADDITION COMMUNITY COUNCIL RESOLVES:

WE, the members of the South Addition Community Council
are hereby putting the State of Alaska on notice that there
are a number of problems involving the Alaska Railroad which
will require solutions in the future. At present, various
train operations of the Alaska Railroad ) for example, south-
yard switching operations, gravel hauling, etc.) involve
excessive noise and vibrations constituting a serious hazard
to the health, welfare and quality of life for the residents
of the Bootleggers Cove and the South Addition. Additionally,
these same problems are expected to increase with the beginning

of the coal haul from Healy to Seward.
PASSED AND APPROVED by the steering committee of the

South Addi-cion Community Council; Anchorage, Alaska

this 1984

PRESIDENT

ATTEST:

COUNCIL SECRETARY OR
MEMBER AT LARGE
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PETITION

WE, the undersigned residents of Bootleggers Cove vend the
South Addition, are hereby putting the State of Alaska on
notice that there are a number of problems involvxng the
ALASKA RAILROAD which will require solutions in the future.
At present various operations of the ALASKA RAILROAD (for
example, southyard switching operation, gravel hauling)
involve excessive noise and vibrations constituting a
serious hazard to the health, welfare and quality of life

of the residents of the community through which the railroad

passes.
signed:
Address S dame
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WE, the wundersigned residents of Eootleggers Cove and the
South Addition, are hereby putting the State of Alaska on
notice"that there are a number of problems 1involving the
ALASKA RAILROAD which will require solutions 1in the xuture.
At present various operations of the ALASKA RAILROAD (for
example, southyard switching operation, gravel hauling)
involve excessive noise and vib ons constituting a
serious hazard to the health, wea are and quality of life

of the residents of the community through which the railroad
passes.

signed:

Page
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PETITION

WE, the undersigned residents of Bootleggers Cove and the
South Addition, are hereby putting the State of Alaska on
notice that there are a number of problems involving the
ALASKA RAILROAD which will require solutions in the future.
At present various operations of the ALASKA RAILROAD (for
example, southyard switching operation, gravel hauling)
involve excessive lioise and vibrations constituting a
serious hazard to the health, welfare and quality of life

of the residents of the community through which the railroad
passes.

signed:

Date Address Name 9.77 N 4
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PETITION

WE, the undersigned residents of Bootleggers Cove and the
South Addition, are hereby putting the State of A. a on
notice that there are a number of problems involving

ALASKA RAILROAD which will require solutions in the future
At present various operations of the ALASKA RAILROAD (for
example, southyard switching operation, gravel hauling)
involve excessive noise and vibrations constituting a
serious hazard to the health, welfare and quality of life

of the residents of the community through which the railroad
passes.

signed:

Date Name

Page



tnrat. 60 Seward, Alaska lJ Pq | () Pd

BT H.E.Rickard March, 12,1982

Pres

R.E. Morgan

Secretary.

Frank L Jones General Manager
Alaska Railroad

Box 7-2111

Anchorage, Ak. 99510

Dear Sir:
Ihe mecrbership of our local has watched with Interest the course, developments,
& problems which have come to light on Seward being established as a coal part.

As you are aware we are vitally interested in any thing that delays, or obstructs
the shipment of coal thru Seward. We do not understand the State of Alaskas reluct—
ance to participate in using the dredge presently in Seward to assist you in a minor/
job of deepening the Railroad Dock, [Ihe cost savings alone should be incentive
enough for them. We do realize the City of Seward would much preferr forcing a
marriage of SUN ELL and Pullman-Torkelscn which would make a coal facility at the
4th of July industrial site much more viable This of course would assist them
mightly in keeping the R.R.dock usage minimal. lhen using the tack private enterprise
is much better than Government competition of their docks.

We are further consumed also that the funds being used are State Funds to
dredge 4th of July. We are also aware that legislation has been introduced to have
the Alaska Railroad became an Alaska State identity. Therefore it would seem to us
that it is in the BEST interests of all Alaskans that anything which could be done
to increase or speed up the establishment of the Seward Port would be monies well
spent.

We here in the I.L.W.U.-1.B.U. wish to extend to you an offer to assist you in your
quest for help, and expediting the COAL.Grain, or whatever facilities of Sewards Rail—
road dock.

Please advise us of how, when or anyway we can be of help to you in your quest.
We are presently poling our statewide membership to muster our political & lobbying
strenght on Sewards behalf.

Sincerely

H.E.Rickard President

cc/rm/ file
ILWU. Intrnl
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TO: Elizabeth Dole
Secretary of Transportation
U.S. Dept, of Transportation
Washington D.C.

The economic recovery of the City of Seward depends in a great measure
upon the concept of an open dock at the Alaska Railroad facilities 1in

Seward.

We have just be”n informed that Alaska Railroad has reversed it's
stated position of an "open dock"™ concept and intends to sc.le source
the Seward dock without hearing or competive bid.

I strongly object to such unilateral decisions and <cspectfully request
a meeting with you to fully discuss all aspects.

John F. Gillespie
Vice Mayor
City of Seward

cc: Alaska Delegation in Congress
Senator Ted Stevens
Senator Frank H. Murkowski
Representative Donald E. Young
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COMMITTEES * ,
0IL 4 GAS—(CO-CHARR Vo, -— P.0, BOX 10-1623
STATEOFAFFAIR&— VICE-CHAR Ve ip-IAT MW 23 ANCHORAGE ' AK 99511
LABORRE ?OCU%,% léISERCE ) (907) 344-0950
jHousc of JRrpresmijiiucs JUNEAU
POUCHV
JUNEAU, AK 99811
REPRESENTATIVE (%7)465_4905
JOHN J. COWDERY
DISTRICT EIGHT
To: Representative Bette Cato, Chairperson, House Transportation
Fr: Representative John Cowdery
Re: Ar-T-ka Railroad March 22, 1984

| thought you should be made ware of a problem in Anchorage
concerning the Alaska Railroad, " the expense of repeating myself, |
think you can deduce the problem | am speaking of by reading the
letter to the Governorand the memo to the Attorney General. Neither
vhe Governor Sheffield or Mr. Gorsuch has replied to me.

| am also enclosing copies of petitions, signed by residents of the
Bootleggers Cove, Turnagin Arm and Oceanview areas of Anchorage,
to give you an idea of how many people view this situation as a
problem that should be resolved before the state decides to purchase
the railroad.

Thank you for you consideration of this serious problem.
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COMMILTECL R
OIL & GAS — iCC'CHAIfi 0 bi> inic:-
JIAIL OF AFFAIRS- (VICE CHAIR AN HORAGE AKIUM1
LABOR « COMMERCE i907i .144 0980
RESOURCE! . . JUNEAU
Honor of iLrprrsnibliurr-
POUCH YV
REPRESTUiAIiVI 00 doeta
JOHN J. COWDERY 465-4906

DISTRICT EIGHT

March 12, 1984

Honorable Bill Sheffield
Governor

State of Alaska

Juneau, Alaska 99811

Dear Governor Sheffield:

The Legislature has been debating purchase and operation of
the Alaska Railroad during this session and, | believe,

will soon reach a resolution. However, »rnny residents 1in
Anchorage nave expressed concern about a serious problem
which has beer, occurring. Since you have been such a
strong advocate of the railroad purchase,- | am sure you
have discussed the problem I am about to outline.

Many residents and businesses, particularly 1in the
Bootlegger®s Cove area of Anchorage, have become
increasingly annoyed by the vibrations caused by train cars
carrying heavy industrial products. 1In fact, these
vibrations are becoming progressively worse and may cause
structural damage as well if allowed to continue over a

period of time. With coal exports planned for the future,
and transportation to tidewater being a necessary step in
that process, this p oblem will only escalate. Residents

have expressed not only an annoyance with the cars, but a
fear for health and safety concerns.

Governor, we both witnessed the devastation caused by the

1964 earthquake. We saw the clay formation just below the
surface of the soil slide down the hill when it failed to
withstand the geotechnic pressure placed on it. The hill
below the Holiday Inn had to be reinforced to prevent
further slides. Presently, the ARCO building 1is

experiencing vibrations that have been traced to a water
extractor at a nearby commercial laundry establishment.

This further demonstrates the extreme sensitivity cf the
soils in the area.



Governor Sheffield
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For quite some time after the quake, the Army Corps of
Engineers placed restrictions on building in certain areas
of the downtown area. The Municipal Assembly is still
sensitive to construction in some downtown areas and has, 1in
fact, rejected proposed projects in recent years because of
the concern of land stability. I understand the Municipal —
ity has restricted several downtown projects unless some
type of ground stabilization 1is included 1in any project.
Clearly, there 1is a continuing demonstration of concern
abcut the stability of the downtown area.

I € concerned about the continued effect of heavy vi—
brations on structures present in the downtown area anu 1in

areas adjacent to the railway corridor. The potential for
these heavy vibrations to further erode the stability of the
land, should be of extreme concern. I think several ques—

tions must be answered.

What does the state plan to do to lessen the effect of these
vibrations?

Has there been any stabilization done to the area?

Are there plans to stabilize land and structures in the area
to prevent potential damacm? if so, what are the cost
estimates for such stabilization?

Are you aware of any studies by the Corps of Engineers
relating to what effect vibrations may have on buildings in
the affected area or the effect of vibrations 1increasing the
potential for soil sliding activity?

Have you given any consideration to an industrial bypass
railroad route which would avoid travel through this sensi —
tive area? If so, what cost might we anticipate for right
of way acquisition, and what area might such a bypass
impact?

I am sure these issues must be of concern to you as well,
and I trust, 1in all the debate regarding state takeover and
operation of the railroad, you have discussed these very
issues with Mayor Tony Knowles. Certainly, it would be
shortsighted if your administration, the Municipality or the
Legislature ignored this serious concen in deliberations of

the Alaska Railroad. Citizens in the South Addition area of
Anchorage have signed a petition, which 1 have enclosed,
urging state consideration of theae concerns. To date,

these citizens have apparently received little assistance

from the Knowles administration towards solving this prob—
lem.

In summary, I am asking what your administration plans to do
about this problen. Has consideration been given to
rerouting the railroad to avoid the downtown areas?
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Has consideration been given, for example, to a spur line
through other areas where Jland 1is much more stable? And if
such a spur line has been considered, do we need to progress
at this time with railroad overpasses, which are estimated
to cost millions of dollars, over major arterials? Perhaps,
a spur line would not only eliminate the problems being
caused by vibrations but would also eliminate the need to
spend large sums simply to build massive train crossings.

As 1 understand it, these intended crossing are being
requested to accomodate 1increased heavy industrial commerce
which will tend to interfere with commuter traffic. Yet a
spur line might re-route such train traffic and make the
need for these overpasses moot.

None of these questions should be considered as a stand
against state takeover and operation of the Alaska Railroad.
And, since state takeover and operation appears eventual, |
think these are serious public concerns which should be

addressed prior to state operation. They have potential for
creating even greater life threatening and costly problems
down the track, so to speak. 1 look forward to your reply

knowing that you must share these concerns for the health
and safety of Anchorage residents.

Sincerely,

John Cowdery
Representative-Anchorage



Mrs. Edith R. Bulloch
510 L Street # 1005
Anchorage. Alasha 99501
March 14, 1984

Representative John Cowdery
Stute Legislature
Juneau, Alaska 99801

Dear k resentative Cowdery:

I read in the Times last night about your questions
on excessive railway vibrations.

For your information, our building is also effect—
ed. My apartment, on the top floor, facing the
city and mountains, has a definite tremor when
trains are passing heavily loaded.

I am sure all residential areas close to the
railroad tracks are effected in the same manner.
Anything you can do to correct this serious
problem will be greatly appreciated,

Sincerely,

Edith R. Bullock

RECEIVED MAR | 6 134



A RESOLUTION OF THE SOUTH ADDITION COMMUNITY COUNCIL PLACING
THE STATE OF ALASKA ON NOTICE THAT OPERATIONAL PROBLEMS
CURRENTLY EXIST RELATING TO THE TRAIN OPERATIONS OF THE
ALASKA RAILROAD. THESE PROBLEMS AND THE COST TO SOLVF THEM
SHOULD BE CONSIDERED WHEN THE STATE LEGISLATURE ADDRESSES
THE TRANSFER OF THE ALASKA RAILROAD FROM FEDERAL CONTROL

TO STATE OWNERSHIP.

THE SOUTH ADDITION COMMUNITY COUNCIL RESOLVES:

WE, the members of the South Addition Community Council
are hereby putting the State of Alaska on notice that there
are a number of problems 1involving the Alaska Railroad which
will require solutions 1in the future. At present, various
train operations of the Alaska Railroad ) for example, scuth-
yard switching operations, gravel hauling, etc.) involve
excessive noise and vibrations constituting a serious hazard
to the health, welfare and quality of life for the residents
of the Bootleggers Cove and the South Addition. Additionally,
these same problems are expected to increase with the beginning

of the coal haul from Healy to Seward.

PASSED Ai"ID APPROVED by the steering committee of the

South Addition Community CaukRcKkfizJ Anchorage, Alaska
this day of y 1984.

PRESIDENT

|ATTEST:

COUNCIL SECRETARY OR
MEMBER AT LARGE



PETITION

WE, the undersic/ned residents of Bootleggers Cove and the
South Addition, are hereby putting the State of Alaska on
notice that there are a number of problems involving the
ALASKA RAILROAD which will require solutions in the future.
At present various operations of the ALASKA RAILROAD (for
example, southyard switching operation, gravel hauling)
involve excessive noise and vibrations constituting a
serious hazard to the health, welfare and quality of life

of the residents of the community through which the r~-Iroad

passes.
signed:
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PETITION

WE, the undersigned residents of Bootleggers Cove and the
South Addition, are hereby putting the State of Alaska on
notice that there are a number of problems involving the
ALASKA RAILROAD which will require solutions in the future.
At present various operations of the ALASKA RATLROAD (for
example, southward switching operation, gravel hauling)
involve excessive noise and vibrations constituting a
serious hazard to the health, welfare and quality of life

of the residents of the community through which the railroad

passes.

signed:

Date Address Name
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PETITION

WE, the undersigned residents of Bootleggers Cove and the

S Aith Addition, are hereby putting the State of Alaska on
notice that there are a number of problems involving the
ALASKA RAILROAD which will require solutions in the future.
At present various operations of the ALASKA RAILROAD (for
example, southyard switching operation, gravel hauling)
involve excessive noise and vibrations constituting a
serious hazard to the health, welfare and quality of life

of the residents of the community through which the railroad
passes.

signed:

Date Address Name
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PETITION

WE, the undersigned residents of Bootleggers Cove and the
South Addition, are hereby putting the Stc.te of Alaska on
notice that there are a number of problems involving the
ALASKA RAILROAD which will require solutions 1in the future.
At present various operations of the ALASKA RAILROAD (for
example, southyard switching operation, gravel hauling)
involve excessive noise and vibrations constituting >
serious hazard to the health, welfare and quality of life

of the residents of the community through which the railroad

passe.
a v
signed:
Date Address Name
w / £ N @
] > & ¥ | ft A & 0 fl

Page



WE, the undersigned residents of the Anchorage Railroad Coiridor,
are hereby putting the State of Alaska on notice thau there are a
number of prob3.ems involving the ALASKA RAILROAD which require

immediate solutionsr At present various operations of the ALASKA
RAILROAD (for example -  southyard switching operation, gravel
hauling) involve excessive noise and vibrations constituting a

serious hazard to the healt>, welfare and quality of life of the

residents of the community through which the railroad passes.

In addition, the soil conditions of this area are rated as high
hazard earthquake zone with the clay underlayment subject to

shifting with the continuous vibration action which is hazardous
to properties and life.

DATE ADDRESS NAME
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are hereby putting the State of Alaska on

number

immediate solutions.

(for

RATLROAD

hauling)

serious hazard to the health,

residents

In addition,
hazard earthquake
shifting with the

to properties

DATE
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of problems

involve

of the community through which,

residents of the Anchorage Railroad Corridor,
notice that there are a

involving the ALASKA RAILROAD which require

At present various operations of the ALASKA

example - southyard swicching operation, gravel

excessive noise and vibrations

constituting a

welfare and quality of life of the

the railroad passes.

the soil conditions of this area are rated as high

zone with the clay underlayment subject to
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continuous vibration action which

and life.
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WE, the undersigned residents of the Anchorage Railroad Corridor,
are hereby putting the State of Al~tka on notice that there are a

number of problems involving the ALASKA RAILROAD which require

immediate solutions. At present various operations of the ALASKA
RAILROAD (for example - southyard switching operation, gravel
hauling) involve excessive noise and vibrations constituting a

serious hazard to the health, welfare and quality of life of the
residents of the community through which the railroad passes.
In addition, the soil conditions of this area are rated as high
hazard earthquake zone with the clay underlayment suoject to

shifting with the continuous vibration action which 1is hazardous

to properties and life.
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WE, the undersigned residents of the Anchorage Railroad Corridor,
are hereby putting the State of Alaska on notice that there are a

number of problems involving the ALASKA RAILROAD which require

immediate solutions. At present various operations of the ALASKA
RAILROAD {for excmple - southyard switching operation, gravel
hauling) involve excessive noise and vibrations constituting a

serious hazard to the health, welfare and quality of life of the
residents of the community through which the railroad passes.
In addition, tht soil conditions of thij area are rated as high
hazard earthquake zone with the clay un-%rlayment subject to

shifting with the continuous vibration action which 1is hazardous

to properties and life.
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WE, the undersigned residents of the Anchorage Railroad Corridor,
are hereby putting the State of Alaska on notice that there are a

number of problems involving the ALASKA RAILROAD which require

immediate solutions. At present various operations of the ALASKA
RAITLROAD (for example - southyard switching operation, gravel
hauling) involve excessive noise and vibrations constituting a

serious hazard to the health, welfare and quality of life of the
residents of the community through which the railroad passes.

In addition, the soil conditions of this area are rated as high
hazard earthquake zone with the clay underlayment subject to
shifting with the continuous vibration action which is hazardous

to properties and life.

DATE ADDRESS NAME
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PETITION
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WE, the undersigned residents of the Anchorage Railroad Corridor,
are hereby putting the State of Alaska on notice that there are a

number of problems involving tUa ALASKA RAILROAD which require

immediate solutions. At present various operations of the ALASKA
RAILROAD (for example - southyard switching operation, gravel
hauling) involve excessive noise and vibrations constituting a

serious hazard to the health, welfare and quality of life of the
residents of the community through which the railroad passes.

In addition, the soil conditions of this area are rated as high
hazard earthquake zone with the clay underlayment subject to

shifting with the continuous vibration action which 1is hazardous

to properties and life.
DATE ADDRESS NAME
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WE, the undersigned residents of the Anchorage Railroad Corridor,
are hereby putting the State cf Alaska c¢cn notice that there are a

number of problems involving the ALASKA RAILROAD which require

immediate solutions. At present various operations of the ALASKA
RAILROAD (for example - southyard switching operation, gravel
hauling) involve excessive noise and vibrations constituting a

serious hazard to the health, welfare and quality of life of the
residents of the community through which the railroad passes.

In addition, the soil conditions of this area are rated as high
hazard earthquake zone with the clay underlaymant subject to
shifting with the continuous vibration action which 1is hazardous

to properties and life.
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WE, the undersigned residents CM the Anchorage Railroad Corridor,
are hereby putting the State of Alaska on notice that there are a

number of problems involving the ALASKA RAILROAD which require

immediate solutions. At present various operations of the ALASKA
RAITLROAD (for example - southyard switching operation, gravel
hauling) involve excessive noise and vibrations constituting a

serious hazard to the health, welfare and quality of life of the
residents of the community through which the railroad passes.

In _addition, the soil conditions of this area are rated as high
hazard earthquake zone with the clay underlayment subject to
shifting with the continuous vibration action which is hazardous

to properties and life.
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WE, the undersigned residents of the Anchorage Railroad Corridor,
are hereby putting the State of Alaska on notice that there are a

number of problems involving the ALASKA RAILROAD which require

immediate solutions. At present various operations of the ALASKA
RAILROAD (for example - southyard switching operation, gravel
hauling) involve excessive noise and vibrations constituting a

serious hazard to the health, welfare and quality of life of the
residents of the community through which the railroad passes.
In addition, the soil conditions of this area are rated as high
hazard earthquake zone with the clay underlayment subject to
shifting with the r ntinuous vibration action which 1is hazardous

to properties and *ife.
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A CAP s 101 Benson Suite 303
ID M \A / Anchorage, Alaska 99503
907-561-5259
BUILDING MANAGEMENT SERVICES CORPORATION

March 20, 1984

Representative John Cowdery
State Capitol

Pouch V

Juneau, Alaska 99811

c/o Room 409

Dear Mr. Cowdery:

Our firm is the current .property manager of 510 L Street,
Anchorage, Alaska 99501. As you may know, there are eighteen
(18) residential condominiums on the top three floors

the building. X feel impeded to inform vyou, that many
the owners of these units have expressed <concern over
vibration they have experienced when the train 1is passing.

We appreciate your efforts on informing the Governor of
area, concerning the problem.

Sincerely,

Building Manager

DRC/te



COMMITTEES
OIL &GAS -(CO-CHAIR
STATE OF AFFAIRS—(VICE-CHAIR)
LABOR & COMMERCE
RESOURCES

ouse of Jlcjjresintifiucs

REPRESENTATIVE

JOHN J. COWDF.RY
DISTRICT EIGHT

March 21, 1984

Mr. Norm Gorsuch, Attorney General
Department of Law

Capital Room 412

Juneau, Alaska 99801

Dear Norm,

With increasing awareness about problems

ANCHORAGE
P.0. BOX 10-1623
ANCHORAGE. AK 99511
(907) 344-0950
JUNEAU

POUCH V
JUNEAU, AK 99811
(907)465-4905

in Anchorage caused by

vibrations from heavy trains, | have a legal question that | would like

you to answer.

As you know, there are several residents

in the Bootleggers Cove,

Turnagin Arm, and Oceanview areas of Anchorage that are expressing
their concern about vibrations caused Dby these heavy trains.
Residents in the downtown area are especially worried since most of
the building there has been on geotechnically weak clay soil.

Before the legislature decides whether or not to acguire the railroad |
think it would be wise for us to have a clear definition of the state's
liability in the event that these vibrations continue to cause damage to
structures in the vicinity of the railroad corridor.

Because the legislature is dealing with the railroad issue at the
present tk-Je | would appreciate your timely response to this inquiry.

Thank you,
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Sec. 42.40.700 PERSONNEL. Employees of the Alaska Railroad are employees
of the corpo.ation and not of the state. The provisions of AS 39 do not apply
to employees of the corporation (ixcept that the provisions of AS39.50.010- A
39.50.200 shall apply to the members of the board and all appointed executive ~*
officers .J

Sec. 42.40.710. COLLECTIVE BARGAINING RIGHTS. The provisions of the
Public Employee Relations Act (AS 23.40.070-23.40.260) do not apply tc the
corporation or to its employees. However, employees of the corporation,
except the chief executive officer and other executive officers appointed by
the chief executive officer, may self 6rganize and form, join or assist an
organization o bargain collectively through representatives of their own
choosing, and engage 1in concerted activities for the purpose of collective
bargaining or other mutual aid or protection.

Sec. 42.40.720. RAILROAD LABOR RELATIONS AGENCY. (a) There 1is
established a railroad labor relations agency which consists of three members
appointed by the governor. One member shall be a member of the state labor
relations agency (AS23.40). Members serve at the pleasure of the governor.

(b) The railroad labor relations agency shall perform the functions
described in AS 42.40.700-42.4C.990 to carry out the provisions of this
article.

(c) Members of the railroad labor vrelations agency receive no
compensation for their services, but are entitled to per diem and travel
expenses authorized for boards and commissions.

Sec. 42.40.730. COLLECTIVE BARGAINING UNIT. The railroad labor
relations agency shall decide in each case, 1in order to assure to employees

the fullest freedom 1in exercising the rights guaranteed by AS. 42.40.700-
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42.40.990 the unit appropriate for the purposes of collective bargaining,
based on such factors as community of interest, wages, hours and other working
conditions of the employees involved, the history of collective bargaining,
and the desires of the employees. Bargaining units shall be as large as Iis
reasonable, and unnecessary fragmenting shall be avoided.

Sec. 42.40.740. REPRESENTATIVES AMD ELECTIONS, (a) The railroad labor
relations agency shall investigate a petition if it is submitted in a manner
prescribed by the labor relations agency and is

(1) by an employee or group of employees or an organization acting in
their behalf alleging that 30 per cent of the employees of a proposed bargain—
ing unit

(A) want to be represented for collective bargaining by a labor or
employee organization as exclusive representative, or

(B) assert that the organization which has been certified or is
currently being recognized by the corporation as bargaining representative is
no longer the representative of the majority of employees in the bargaining
unit; or

(2) by the corporation alleging that one or more organizations have
presented to it a claim to be recognized as a representative of a majority of
employees 1in an appropriate unit.

(b) If the railroad labor relations agency has reasonable cause to
believe that a question of representation exists, it shall provide for an
appropriate hearing upon due notice. IT the railroad labor relatiors agency
finds that there is a question of representation, it shall direct an lection
by secret ballot to determine whether or by which organization the employees
desire to be represented and shall certify the results of the election.
Nothing 1in this section prohibits the waiving of hearings by stipulation for

the purpose of a consent election in crnformity with the regulations of the

5/801/0308-02/°



railroad labor relations agency or an election in a bargaining unit agreed
upon by the parcies. The railroad labor relations agency shall determine who
is eligible to vote in an election and shall establish rules governing the
election. In an election in which none of the choices on the ballot receives
a majority of the votes cast, a runoff election shall be conducted, the ballot
providing for selection between the two choices receiving the largest and the
second largest number of valid votes cast in the election. If an organization
receives the majority of the votes cast in the election it shall be certified
by the railroad labor relations agency as exclusive reoresentative of all the
employees in the bargaining unit.

(c) An election may not be held in a bargaining unit or in a subdivision
of a bargaining unit if a valid election has been held within the preceding 12
months.

(d) Nothing 1in this chapter prohibits recognition of an organization as
the exclusive representative by the corporation by mutual consent.

©) No election may be directed by the railroad labor relations agency
in a bargaining unit in which there 1is in force a valid collective bargaining
agrc-ement, except durng a 90-day period preceding the expiration date.
However, no collective bargaining agreement may bar an election upon petition
of persons in the bargaining unit but not parties to the agreement 1if more
than three years have elapsed since tho execution of the agreement or tho last
timely renewal, whichever was later.

Sec. 42.40.750. UNFAIR LABOR PRACTICES, (a) Tne corporation o" Iits
agent may not

(1) interfere, restrain or coerce an employee 1in the exercise of his
rights guaranteed in AS 42.40.710;

(2) dominate or r terfore with the formation, existence or administra—

tion of an organization;

Jf
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©)) discriminate in regarJ to hire or tenure of employment or a term or
condition of employment to encourage or discourage membership in an organiza-
tion;

(4) discharge or discriminate against an employee because he has signed
or filed an affidavit, petition cr complaint or given testimony under AS
42.40.010-42.40.990;

(5) refuse to bargain col"lectively in good faith with an organization
which 1is the exclusive representative of employees 1in an appropriate unit,
including but not limited to the discussing of grievances with the exclusive
representative.

(b) Nothing inthis article prohibits the ccrporation from making an
agreement with an organization to require as a condition ¢ employment

(1) membership in the organization which represents the unit on or after
the 30th day following the beginning of employment or on the effective date of
the agreement, whichever is later; or

(2) payment by the employeeto the exclusive bargaining agent of a
service foe to reimburse the exclusive bargaining agency for the expense of
representing the members of the bargaining unit.

(c) A labor or employee organization or its agents may not

(1) restrain or coerce

(A) an employee in the exercise of therights guaranteed in AS 42_4L.710
or

(B) the corporation in the selection of his representative for the
purposes of collective bargaining or the adjustment of grievan-.es;

(2) refuse to bargain collectively in good faith with the corporation,

5/801/0308-02/4



42.40.990 as the exclusive representative of employees in an appropriate unit.

Sec. 42.40.760. INVESTIGATION AND CONCILIATION OF COMPLAINTS. If a
verified written complaint by or for a person claiming to be aggrieved by a
practice prohibited by AS 42.40.750 or a written accusation that a person
subject to AS 42.40.700-42.40.990 has engaged 1in a prohibited practice, Iis
filed with the railroad labor relations agency, it shall investigate the com—
plaint or accusation. If it determines after the preliminary investigation
that probably cause exists in support of the complaint or accusation, it shall
try to eliminate the prohibited practice by informal methods of conference,
conciliation, and persuasion. Nothing said or done during this endeavor may
be used as evidence in a subsequent proceeding.

Sec. 42.40.770. COMPLAINT AND ACCUSATION. IT the railroad labor rela—
tions agency fails to eliminate the prohibited practice by conciliation and to
obtain voluntary compliance with AS 42.40.700-42.40.990, or before it attempts
conciliation, it may serve a copy of the complaint or accusation upon the
respondent. The complaint or accusation and the subsequent procedures shall
be handled 1in accordance with the administrative adjudication portion of the
Administrative Procedure Act (AS 44.62).

Sec 42.40.780. ORDERS AND DECISIONS. If the railroad labor relations
agency finds that a person named in the written complaint or accusation has
engaged in a prohibited practice, the railroad labor relations agency shall
issue and serve on the person an order or decision requiring him to cease and
desist from the prohibited practice and to take affirmative action which will
carry out the provisions of AS 42.40.700-42.40.990. If the railroad labor
relations agency finds that a person named in the complaint or accusation has

not engaged or i” not engaging 1in a prohibited practice, the railroad lator
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relations agency shall state its findings of fact and issue an order dismissing
the complaint or accusation.

Sec. 42.40.790. ENFORCEMENT BY INJUNCTION. The railroad labor relations
agency may apply to the superior court in the judicial district in which the
prohibited practice occurred for an order enjoining the prohibited acts
specified in the order or decision of the railroad labor relations agency.
Upon a showing by the railroad labor relations agency that the person has
engaged or is about to engage 1in the practice, an 1injunction restraining
order, or other order which is appropriate may be granted by the court and
shall be without bond.

Sec. 42.40.800. POWER TO INVESTIGATE AND COMPEL TESTIMONY, (a) For the
purpose of the investigations, proceedings, or hen"irgs which the railroad
labor relations agency considers necessary to carry o it Lhe provisions of AS
42.40.700-42.40.990, the railroad labor relations agency may issue subpoenas
requiring the attendance and testimony of witnesses and the production of
relevant evidence.

(b) The railroad labor relations agency may administer oaths, examine
witnesses, and receive evidence.

(c) The attendance of witnesses and the production of evidence may be
required from any place in the stato at any designated place of hearing.

(d) If a person refuses to obey a subpoena issued under AS 42.40.7(10-
42.40.990, the superior court 1in the district 1in which the person resides or
is found may, upon application by the railroad labor relations agency, issue
an order requiring him to comply with the subpoena.

Sec. 42.40.810. REGULATIONS. The railroad labor relations agency shall
adopt regulations under the Administrative Procedure Act (AS 44.62) to carry

out the provisions or AS 42.40.700-42.40.990.

5/8D1/0308-02/6



Sec. 42.40.S20. PENALTY FOR VIOLATION OF ORDER OR DECISION. A person
who violates a provision of an order or decision of the railroad labor
relations agency 1is guilty of a misdemeanor and 1is punishable by fine of not
more than S500.

Sec. 42.40.830. MEDIATION. If, after a reasonable period of negotiation
over the terms of a collective bargaining agreement, a deadlock exists between
the corporation and an organization, the railroad labor relations agency shall
appoint a competent, impartial, disinterested person to act as mediator in any
dispute on its own initiative or on the request of one of the parties to the
dispute. The parties may also select a mediator by agreement or mutual
consent. It is the function of the mediator to bring the parties together
voluntarily under such favorable auspices as will tend to effectuate settle—
ment of the dispute, but neither the mediator nor the railroad labor relations
agency has any power of compulsion in mediation proceedings.

Sec. 42.40.S40. STRIKES. Ninety days following the mediation process
proscribed 1in Sec. 42.40.830 of this Act, employees of a collective bargaining
unit may engage in a strike if a majority of the employees in that collective
bargaining unit vote by secret ballot to do so.

Sec. 42.40.850. AGREEMENT, (a) Upon the completion of negotiations
between an organization and the corporation, 1if a settlement 1is reached, the
corporation shall reduce it to writing 1in the form of an agreement. The
agreement shall include a term for wh®cb it will remain in effect,” not to
exceed three years. The agreement shall inc"ude a grievance procedure which
shall have binding arbitration as 1its Tfinal seep. Either party to the
agreement has a right of action to enforce the agreement by petition to the

labor relations aaency.

P ¥
((»)) The Department of Administration shell participate in labor negoti—
ations between the corporation and an employee organization. The corporation

5/8D1/0308-02/7



collective bargaining agreement concerning wages, hours, and other terms and
conditions of employment. However, the final decision regarding collective
bargaining agreements, shall be made by the board.

Sec. 42.40.860. LABOR OR EMPLOYEE ORGANIZATION DUES AMD EMPLOYEE
BENEFITS, DEDUCTION AMD AUTHORIZATION. Upon written authorization of a
corporation employee within a bargaining unit, the corporation shall deduct
from the payroll of the employee the monthly amount of dues, fees and other
employee benefits as certified by the secretary of the exclusive bargaining
representative and shall deliver it to the chief fiscal officer of the
exclusive bargaining representative.

Sec. 42.40.870. EXEMPTION FROM ARTICLE 7. Notwithstanding the
provisions of AS 42.40.8%$0, a collective bargaining settlement reached, or
agreement entered into, under AS 42.40.840 that incorporates union security
provisions, including but not limited to a union shop or agency shop provision
or agreement, shall safeguard the rights of nonassociation of employees having
bona fide religious convictions based on tenets or teachings of a church or
religious body of which an employee is a member. Upon submission of proper
proof of religious conviction to the railroad labor relations agency, the
agency shall declare the employee exempt from becoming a member of a labor
organization or employee association. The employee shall pay an amount of
money equivalent to regular union or association dues, initiation fees, and
assessments to the union or association. Nonpayment of this money subjects
the employee to the same penalty as if "c were nonpayment of dues. The
receiving union or association shall contribute an equivalent amount of money
to a charity of its choice not affiliated with a religious, labor or employee

organization. The union or association shall submit proof of contribution to

the railroad labor relations agency.
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(1) “"railroad labor relations agency" means railroad employee labor
relations agency with regard to the corporation and employees of the
corporation.

(2) Telection" means a proceeding conducted by the labor relations
agency in which the employees 1in a collective bargaining unit cast a secret
ballot for collective bargaining representatives, or for any other purpose
specified in AS 42.40.700-42.40.990.

(3) "organization” means a labor or employee organization of any kind in
which employees participate and which exists for the primary purpose of
dealing with the corporation concerning grie.jnces, labor disputes, wages,
rates of pay, hours of employment and conditions of employment.

(4) "collective bargaining” means the performance of the mutual obliga—
tion of the corporation or its designated representatives and the
representatives of the employees to meet at reasonable times, including
meetings in advance of the budget making process and negotiating in good faith
with respect to wages, hours and otherterms and conditions of employment, or
the negotiation of an agreement, or negotiation ofa question arising under an
agreement and the execution of a written contract incorporating an agreement
reached 1if requested by either party, but these obligations do not compel
either party to agree to a proposal or require the making of a concession;

(5) "terms and conditions of employment™ means the hours of employment,
the compensation and fringe benefits affecting the working conditions of the
employees; but does not mean the general policies describing the function and

purposes of the corporation.
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HB 512
ARTICLE 7
COMPARISON QF 3/15/84 WORK DRAFT
WITH PROPOSED DRAFT

Sec. 42.40.700 PERSONNEL, (a) Employees of the Alaska Railroad are
employees of the corporation and not of the state. The provisions of AS 39
do not apply to employees of the corporation.

ur rafﬁ_Js identical except that W?have madci
the "conflict ofinterestprovisions ofAS39 apply
to the board and ailappointed executive officers.

Eb) The collective bargaining agreements in effect on the date of transfer
etween the corporation and its employees shall remain in effect until they
expire by their terms or, as required under 45 USC. 1206 (Alaska
Railroad Transfer Act of 1982), they are renegotiated, subject to the
approval of the board.

Thislanqua ﬁisnot_inclu edin
languag #s [
sectionofth

%u [ draft becauFe sim lliar
ek(3;'1|dy|nclu edin the “temporarylaw

(c) Subject to the provisions of 45 USC. 1206 (Alaska Railroad Transfer
Act) within 180 days of the first meeting of the board, the board and
representatives of employee bargaining units shall implement ground rules
for the re-negotiation of collective bargaining agreements.

Thislanguagg is pot includeg f but coul
LA 1 he Rem pory G Secdon of e b

Sec. 42.40.710 COLLECTIVE BARGAINING gag The provisions of AS
23.40.010 - 23.40.080, AS23.40.110, AS23.40.200 - 23.40.260
(Public Employee Relations Act) do not apply to the corporation or to it's
employees. However, employees that are not executive officers may



organize, and form, join, or assist an organization to engage in collective
bargaining with respect to wages, hours and other terms and conditions of
employment,

Thislanguageprovides that selected sections o fth
Pukllcgqm pglo eesgﬁf‘m X(fAct %A)a%%ﬁ?ﬁ]e
rallroa ration, and exempts them from other

C
sections. %Hje noua our draft exempts them from
ﬁfo?ﬂweprov_m ns 8%ERK éw'&:oargp ratesj%qguage

ﬁo. aa%roPrlate Provisions Oafg arto

railroad ol

(b) The Department of Administration may participate in labor
negotiations between the corporation and an employee organization. The
corporation shall seek advice of the Department of Administration prior to
entering into a collective bargaining agreement concerning wa%es, hours,
and other terms and conditions of employment. However, the final

gecisdion regarding collective bargaining agreements shall be made by the
oard.

Thislanguage is not consistent with the position ofthe
Adm?n,l tration. ?ut- Sg%e con%/}/stent W'?tﬂ the
.Commlttses draft we avelgcurd dthes%melan%ua\ge
| Sec.é .40.350gb_ ofour raﬁ except that wenha ve
changed mayparticipate to shallparticipate).

(c) Anagremeni executed between the corporation and an employee
pr%anlzatlon shall provide for a greivance loroce_dure in which the final step
|s]c : i|]r]d|ngtf;trb|trat|on. The agreement shall define "greivance" for purposes
of this section.

Ourdraftincludes comparable language in Sec. 42.40.350

(2)

Sec. 42.40.720 RAILROAD EMPLOYEES LABOR RELATION? AGENCY (a)
There is established 1. railroad employees labor relations agency that
consists of three members appointed by the governor. One member shall
be a member of the state personnel board. Members serve at the pleasure



of the governor.
Ourdraftincludes similiarlangauge in Sec. 42.40.720

(b) The railroad labor relations agency shall perform the functions

described in AS 23 40.090 - 23.40.100, and AS 23.40.120 - 23.40.190,
Ourdraft confains sim iliarlanguage. But, some ofthe
schonso?A_g%.ib relf%ren eggn thds}a}pguage are
Incorporatedinto the language ofour aratt.

(c) Members of the railroad employees labor relations agency receive no
compensation for their service but are entitled to per diem and travel
expenses authorized the boards and commissions.

Ourdraft contains the same language.

Sec. 424C.730 ADVISORY RBITRATION (a) If efforts at mediation under
AS 23.40.190 fail to resolve a dispute, the dispute shall be submitted to
advisory arbitration. The corporation shall choose one of the arbitrators,
anlgj_tthet railroad employees labor relations board shall choose one cf the
arbitrators.

(b) Arbitration of the dispute shall be conducted under AS 09.43.100 to
the extent that the sections do not conflict with this section. A decision
reached by the arbitrators shall not be binding upon the parties.

urdraft substitutes Sec. 42.40830 {MEDIATJONJfor
this section.

Sec. 42.40.740 STRIKES (a) After submitting a dispute to advisory
arbitration, employees may engage in a strike of a majorltr of all
employees in collective bargaining units vote by secret ballot to do so.

Weinclude a strike section in Sec. 42.40.840buthave
ﬁdde a rowstl%)n?ora90cpa "cooﬁn o?f *perlljo \ and
averevised t elanglﬁt e to assure e%ual
representation for each Employee.



(1)) Notwithstanding the provisions of (a) of this section, the employees of
the corporation may agree in wnth to submit a dispite arising from
interpretation or application of a collective bargaining agreement to

arbitration.
Wehave deleted this section because it Is redundant.

e .?3.40.?1% c}o%ﬁeHouse(iratst ancfSec. 4240650
ajofourdraftalieadyprovidefor this.

Sec. 42.40.750 POLITICAL ACTIVITIES (a) Money, assets, or property of
the corporation may not be used for political activity. However, board
members and employees of the corporation may communicate with and
appear before committees of Congress, the State legislature, and municipal
goverm{l_g bodies in connection with matters directly affecting the
corporation.

(b) Aboaro member or employee who violates the provisions of this
section is personally subject to a civil penaltg assessed by a judge of the
superior court in an. amount not to exceed $5,000. An action to enforce
this section may be brought by any person.

This ch onisnotin ourdraff but there isno objection
toincludingt.

Sec. 42.40.760 PROHIBITED ACHS (a) The railroad chief executive officer,
or any person employed by the corporation may not directly or indirectly:

(1? require or coerce any employee of the corporation to participate in
any way in any activity or undertakmq unless the activity or undertaking
is related to the performance of official duties; _

(2) require or coerce any employee of the corporation to make any
report concerning any of his/her activities or undertakings unless the
activity or undertaking is related to the performance of his official duties.

(3) except as directly related to the performance of his/her official
duties, require or coerce any employee of the corporation to submit to any
Interrogation or examination or psychological test which is designed to
elicit from him information concerning o

(A) his personal relationship with any person connected wtih him

4



yrife/

by blood or marriage,
B) his/her religious beliefs or practices,
H sexual matters
D) his/her political affiliation or philosophy
(4) coerce any employee of the corporation to invest or ontribute his
earnings in any manner or for any purpose;

(5) restrict or attempt to restrict after-working-hour statements,
pronouncements or other activities, not otherwise prohibited by law or
personnel ri'le, of any employee of the corporation, if the employee does
not Broprort to speak or actir an official activity.

he provisions of (a) of this section do not diminish the authority of
an authorlzed law enforcement agency to conduct criminal investigations or
corporation employees suspected of being involved in criminal activity

This sectﬁn Isnotincludedin our Fra t becaélsg

assume t atfheseprovmonswou 1? Incluae | the
perso[melru ﬁsoft e cor Orﬂtl erelsnoo jectlon
toincluding the languagein t



(E) the corporation will provide necessary and desirable

freight and passenger rail transportation services to residents,
businesses,, visitors, and military installations in the state;

D) the corporation will provide safe, economical, and efficient
transportation to residents, businesses, visitors, and military
insdtallations 1in the state;

(G) the corporation will develop and implement plans for a N

transportation network.

Subsection (E) is deleted and subsections (F) and (G) are

renumbered (H) and (l), respectively.



of Transportation and Public Facilities and six voting members
appointed, by the governor. These (five) six members must be
residents of and registered voters inthe state except as
provided in (b) of this section. No more than two of these
members may be from any one of the four judicial districts in the
state. Two of the voting members must have at least five years
experience as owners or managers of a business in the state.
Except for the, commissioner of the Department of Trans portation
and Public Facilities. (A) a voting member may not be a state
officer or employee.

(¢) Unless prohibited by law, one voting member shall be or
have been an executive official of anAmerican railroad that 1is

not now or was never a connecting carrier of th™ Alaska railroad.

Page 5 Line 20

member of the board is entitled to compensation z rate

of ($200) $250 for



ARTICLE 2. MANAGEMENT.
See. 42.40.090. MANAGEMENT BY THE BOARD. The board 1is responsible
for the management of the corporation but shall delegate certain
powers and duties to the chief executive officer in accordance with AS
42.40.110. In carrying®™ out 1its responsibilities under this section
the board shall, subject to AS 42.40.110,

(1) be responsible for the management of the financial and
legal obligations of the Alaska Railroad;

(2) operate the Alaska Railroad as a common carrier;
subject to the jurisdiction of the United States Interstate Commerce
Commission, consistent with 45 U.S.C. 1207;

(3) Generally manage the corporation on a self-sustaining
basis;

(4) apply to the legislature for a subsidy if it 1is

required to maintain a service which 1is not otherwise self-sustaining;

(5) provide for safe, efficient, nnd economical
transportation to meet the overall needs of the state;
(6) raise needed capital iy issuing obligations of the

corporations while 1insuring that borrowing by the corporation does not

directly or indirectly endanger the state ™ own borrowing capacity.



Mr? o _
Page 6 Line 15 )
r* e | H Srket =.'V,airrvjrmsess

\el F._(c) (General or particular) Specific board authorization

or concurrence is required for the following:

Page 7 Line 7
(12) the exercise jJf the power of eminent domain; and

(13) collective bargaining agreements as provided by 42.40-700



Sec 42.40.220. MINUTES AND NOTICES OF MEETINGS. The /
board shall keep minutes of each meeting. Reasonable notice of
the meetings shall be provided to the public.

Sec. 42.40.230. RULES. The board shall establish a procedure
for adopting rules to carry out its functions and the purposes of this
chapter. Within 90 days after its first meeting the board shall
adopt rules establishing a procedure for giving advance public
notice and an opportunity for the public to comment on proposed
r&éﬂﬁ%ﬁxon@ of the authority that, in the determination of the
board, will have a substantial impact on the public or be used 1in
the authority"s, dealings with a significant segment of the public.

(b) The rules shall also include a procedure for the adoption
of emergency rules when the adoption of an emergency r>"le is

essential to continue or to reinstate tho orderly operation of the

corporation®s facilities or progranm.



Page 11 Line 27

(29) do all things necessary, convenient or desirable
to carry out the powers and duties expressly granted or necessarily
implied in this chapter or under other laws of the state or the

laws and regulations of the federal government.

Page 13 Line 18

(D railroad rights-of-way or easements transferred
under the federal act or otherwise acquired shall be (classified)

reserved as railroad land or (utility) railroad corridors;

[« )



1

Sec. 42.40.530. INSURANCE. (a) The corporation shall protect
*

its assets, services, and personnel by partially self-insuring its

risks, and by maintaining Excess Casualty, Property, Business Inter —

ruption, Marine, Boiler and Machinery, Pollution Liability,..

and Miscellaneous Insurances 1in amounts reasonably calculated to cover

claims for bodily 1injury, death or disability,
L] L] ! j

may arise or be related to

potential

consequential and property damage "that

its operations and activities, naming the State as an additional

insured.

(b) The Corporation nay contract with the Department of

Administration, Division of Risk Management for the provision of

all or part of the requirements in subsection (a)-.

Page 17 Delete subsection (b) 1in its entirety.



Page 25 Line 28 Delete subsections (b) and (c) and

replace with

19 e Sec. 42.40.710. COLLECTIVE BARGAINING RIGHTS. (a) The
2cprovisions of the Public Employee Relations Act (AS 23,40) do not
,thply to the corporation or to 1its employees. However, wemployees of

27 ie corporation, except the chief executive official and other execut—

23 ive officials appointed by the <chief executive official, may self

2*rganize and form, join, or assist an organization to engage 1in col-

25li"ective bargaining with respect to wages, hours and other terms and
L _J

2Ccondi tions of employment..

| !
27; (b) The collective bargaining agreements between the

corporation and 1its employees shall rem." In in effect consistent
with 45 U.S.C, 1206 (Alaska Railroad Transfer Act of 1982).

Sec. 42.40.720. AGREEMENT. (a) The Department of
Administration shall participate 1in the negotiations between the
corporation and an employee organization. The corporation may
not enter into a collective bargaining agreement concerning |
wages, hours, or other terms nnd conditions o( employment unless
the proposed contract terms arc approved by the Department of

Adminis tration.

(b) An agreement executed between the corporation and on
employee organization shall define "grievances." The agreement -
shall provide for u grievance procedure 1in which the final step

in the procedure 1is binding arbitration.



Sec. 42.A0.730. RAILROAD EMPLOYEES LABOR RELATIONS AGENCY.
(a) There 1i1s established a railroad employees labor rela-—

tions agency which consists of three members appointed by the

governor. One member shall be a.member of the labor relations -
agency (AS 23.40). Members serve at the pleasure of the
governor.

(b) The railroad labor relations agency shall perform the ol

functions described in AS 23..40.090 - 23.40.190 to carry out the
provisions of the article. |
(c) Members of the railroad employees Jlabor relations agency
receive no compensation for their servicesbut are entitled to per
diem and travel expenses authorized for boards and commissions.
"\
Sec. 42.40.740. STRIKES. (a) Employees of the corporation may/;

*
engage n a strike 1if a majority of the emplojées in a collective
bargaining unit vote by secret ballot to do so.

(b) Notwithstanding the provisions of subsecticn (a), the
employees and the corporation may agree 1in writing to submit a

dispute arising from interpretation or application of a

collective bargaining agreement to arbitration.



AMENDMENT..

Offered in the HOUSE- . "By, Clocksin

Page 16 gafter line 10, insert a new section to read:” *1 7

1Sec 42140046460 - MUNICIPAL RIGHT-QF-WAXS SUpdpoid caeqeest . ti a

Municipality the corporation shall egrant to the municipality
oo * * - = kY

right-of-way in a railroad u-tility “corridor or in land owned by
corporation to be used for a pedestrian walkway or trail.
myranting a right-of-way under*this section the k;oard may require:the
municipality to agree to hold t_he cbrporation harmless for any use
made of the right-of-way and to execute the agreement 1in a .form

approved by the board.*~ e
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Sec. 42.40.230-,/Rulesy (@) The board shall establish in its bylaws
a procedure for adopting-rules to carry out its functions and the purposes of
this chapter.

(1) The corporation shall mahe available to members of the public
copies of the rules adopted under this section.

(2) Within 45 days after adoption, the chairman of th board shall
submit a nile adopted under this section to the chairman of the Administrative

Regulation .Review Conrmittee under AS 24.20.400 - 24.20.460.

. (b) Except as provided in (c) of this section,, at least 15 days before the
adoption, amendment, or repeal of a rule, the board shall give public notice of
the proposed action by publishing the notice in at least three newspapers of
general circulation in the state and by mailing a copy of the notice to every
person who has filed a request for notice of proposes rules with the board or
the corporation. The public notice must include a statement of the time, place,
and nature of the proceedings for the adoption, amendment, or repeal of the rule
nnd must include and informative summary of the proposed subject of the rule.

On the date and at the time and place designated in the notice, the board shall
give each interested person or his authorized representative , or both, the
opportunity to present statements, arguments or contentions in writing, and
shall give merrbers of the public an opportunity to present statements, argu—
ments, or contentions in writing, nnd shall give mothers of the public an
opportunity to present oral statements, arguments, or contentions for a total
pciiod of at least one hour. The board shall consider all relevant matter
presented to it before adopting, amending, or repealing a rule inch is adopted,

oi* its amendment or repeal, may vary in content frcm the informative su-rmary

DL 5



specified in this subsection if the subject matter of the rule, or its amendment
or repeal,.remains the same and the original notice was written so as to assure
that members of the public are reasonably notified of the proposed subject of
the board ® action in order for them to determine whether their interests could
be affected by the board® action on that subject.

(c) The board shall in its bylaws establish a procedure for adoption of
emergency rules when the adoption of an emergency rule is essential to continue
or to reinstate tbhixorderly operation of the corporation® facilities or pro—
grams. The requirements of (b) of this section do not apply to the initial
adoption of an emergency regulation; however, upon adoption of an emergency
regulation, the board shall, within 10 days after adoption, give notice of the

4
adoption in accordance with (b) of this section. No emergency regulation
adopted under this subsection remains in effect more than 120 days unless the
board ccnplies with (b) of this section during the 120-day period.

(d) A rule adopted under this section becomes effective immediately eupon

its adoption by the boaid, unless otheiwise specificalljrprovided by order of

the adoption.
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(9) generally applicable, comprehensive increases and de-
creases 1in rates other than those periodically approved by the United

States Interstate Commerce Commission for application to rail carriers

generally;

(10) diversification and major expansion or vreduction of
services beyond those provided on the date of transfer or as provided
under, *t,h,g‘s- chap‘ter%. - . . . J.II’*,;{.. . .-"I‘&

:(11) the exercise of the power of eminent domain;

w—'}(lZ) expansion of main
y \ t . -

|
track realignment as necessary to maintain service levels in effect on

or branch lines, other than routine

\

the date of transfer; and % p
(13) selection of independent auditors and accountants.
ARTICLE 2. . ADMINISTRATIVE PROVISIONS.
Sec. 42.40.200. CONFLICTS OF INTEREST. (a) Except as provided
in this section, a board member or employee of the authority may not
participate in a decision of the authority in which that person or a
member of that person®s immediate family has a direct or indirect
financial interest unless the financial interest is a remote financial
interest and participation is approved under(b) of this section; For
purposesof this section, "participate in a decision" includes -nil
discussions, deliberations, preliminary negotiations, and votes con-
cerning a matter that is the subject of formal action by the board.
(b) A board member or employee may participate in a decision if
that person or a member of that person®s immediate family has only a
remote interest and if the fact and extent of the interest is dis-
closed to the board in a public meeting and is noted in the minutes of
the board before any participation by the member or employee in the

decision, and thereafter in a public meeting the board authorizes or

approves the participation by a vote of its membership excluding the

-o- SB 10



interested member or employee. As used in this subsection, "remote
interest™ means

(1) that of a nonsalaried officer of a nonprofit corpora—

(2) that of an employee or agent of a <contracting party
when the compensation .of the employee or agent consists entirely of
fixed wages ofisalg;y and the contragt is éwarded by bid or by other
competitive process; Ir. ]

(3). that of a landlord or tenant of .-a contracting party,
except when the property subject to the lease or sublease is owned or
managed by the authority;

4) that of a holder of less than one percent of the shares
of the corporation or cooperative that is the contracting party; <

(5) that of an owner of a savings and loan account or Dbank
savings or share account or credit union deposit account if the inter —
est represented by the account is less than two percent of the total
deposits held by the institution; or

(6) other interests that 1in good faith are defined as
remote by rules or regulations adopted by the authority.

(c) A board member or employee is not considered to be finan-—
ciallyinterested in adecision when the decision <could not affect
that person in a manner different from its effect on the public or
community.

(d) An action, including the award of a contract, in which a
board member or employee participates in violation of this section or
AS 39.50.090 1is void if the board member = vote or employee®s partici-
pation was necessary to the decision. If a board member votes or an
employee participates in a decision in violation of this section or

AS 39.50.090 and that vote or participation is not necessary to the
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decision, the board may ratify the action after disclosure of the

violation in a public meeting of the board and without participation

by the interested member or employee in the decision to ratify. A

board member or employee who violates a prohibition contained in this

section or in AS 39.50 forfeits office upon a determination by the
V e e e e ' e

board in a public meeting that the violation was intentional.

(e) The executive officials and board members of the authority

are subject to AS 39.50.
te

(@) hin 120 days of the first meeting of the board, the board
-Jhall ad ipt and may subsequently amend rules and regulations imple-
menting this section, providing additional conflict of interest and
ethical rules and regulations as it considers appropriate, and provid-
ing for the removal by the board of a board member or employee who
intentionally violates a prohibition contained in this section or in
.AS 39.50.

Sec. 42.40.210. PUBLIC BOARD MEETINGS. (a) The meetings of the
board are public, with the exception of executive sessions permitted
by AS 44.62.310 and (b) of this section.

(b) In addition to those subjects which may be discussed in
executive session under AS 44.62.310, the board may consider in execu-
tive session matters that pertain to personnel, the authority's legal
position, land acquisition or disposal, or proprietary information, a3
defined in a manner consistent with the standards and practices of the
United States Interstate Commerce Commission for protection of the
information including but not limited to proprietary information
associated with specific shippers, divisions, and contract rate agree-
ments.

Sec. 42.40.220. MINUTES OF MEETINGS. The boc.i.ct shall keep

minutes of each meeting nnd shall send a certified copy of the minutes

11 SB 10
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employee of the authority is not subject to personal liability or ac-
countability for executing bonds or notes or because of their issu-
ance. . . P

Sec. 42.40.550. REVENUES. Revenues generated by the authority

do not become part of the general fund of the state but are kept and

M, = L

mapaged by the 3uthority for]purpgses authorized by thif'phapteﬁ.

;,\Sec*42.40.5j5. . INSURANCE. The authority shall keep in force
public*Jéﬁbility insurance in an amount reasonably calculated to cover
potential claims for bodily injury, death or disability, and property
damage that may arise: from or be related to its operations and activi-
ties, naming the state as an additional insured.

Sec. 42.40.560. SAFEGUARDING OF MONEY. The authority shall
maximize revenues from and deposit all money in depositories accept-
able to the governor and otherwise safeguard the money under instruc-
tions as the governor may from time to time 1issue.

Sec. 42.40.565. FIDELITY DOND. The authority shall obtain a
fidelity bond in an amount determined by the board for its members and
any official responsible for gccoupts and finances. A.bond must be iK i
effect for the tenure in office of the bonded person.

Sec. 42.40.570. REVERSION OF ASSETS. If the authority ceases to
exist, for whatever reason, 1its assets revert to the state.

ARTICLE 6.. STATE OVERSIGHT. e

Sec. 42.40.600. STATE REVIEW. (a) The board shall notify the

governor and the leadership of the legislature before undertaking

(1) expansion, reduction, or diversification of services
provided by the railroad upon the date of transfer to the authority or
as provided under this chapter that the board determines would repre-

sent a significant and permanent change 1in the level and nature of

services provided; .

-35- SH 10
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(2) extension, of main or branch lines by more than 25 miles
or five percent of the railroad"s total track mileage, whichever is
greater; or

3) the issuance of securities, notes, bonds or contracts
for other borrowings with a term in excess of one: year and 1in an
amount exceeding $5,000,000. Se" o -

(b) The notice required by (a) of this section must be iIn writ—

ing and describe the proposed undertaking in detail, specifying

(¢H) its financial impact on the authority;
(2) its impact on the level and nature of services provided
by the authority; e

(3) why the project is necessary or desirable to achieve

the purposes of this chapter; and
(4) whether and when the undert\ ing will be self-sustain-—
ing financially.
(c) The notice required by (a) of this section shall be pub-—

lished and given in the same manner as notice required under AS 42_-

40.060. .
(d) Within 45 days after receipt of the notice required by (a)
of this section, the governor may

(1) disapprove the proposed undertaking;

(2) suspend the proposed undertaking and direct that it not
be implemented until the legislature has reviewed it under (f) of this
section; or 1

(3) approve the proposed undertaking, in which case the
authority may proceed with the undertaking.

(e) A decision by the governor disapproving the proposed under—
taking under (d) of this section 1is binding on the authority, unless

the authority 1is directed by the legislatu*e under AS 42.40.610 to

m M
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px*oceed with the proposed undertaking. If the governor suspends the.
proposed undertaking under (d) of this section, the governor shall
promptly transmit a decision to the board and the leadership of the
legislature in the form of a recommendation that the legislature
acquiesce in the proposed undertaking or that the legislature reject
the proposed undertaking. The authority"s proposed wund: rtaking is
considered approved if the governor fails to act under (d) of this
section within ths prescribed time.

() During a legislative session, within 60 days after receipt
of the governor'slrecommendation the legislature may, by law, reject
the proposed undertaking. The legislation is binding on the avthori-
ty. The proposed undertaking is considered approved if the legisla-
ture fails to pass legislation rejecting it within the prescribed
time.

(9) Notwithstanding tho provisions of (a) - (f) of this section,
a proposed extension of main or branch lines by more than 50 percent:
of the railroad"s total track mileage and requiring the issuance oi!
securities, notes, bonds, or contracts for other Dborrowings of an
amount in excess of $50,000,000 or provision for the management and
operation of the railroad by a third-party contractor must be specif-
ically authorized by law.

(h) An undertaking described in (a) or (g) of this section is
considered approved or rejected for purposes of this section if

(1) the authority has been directed to act or refrain from
acting in accordance with AS 42.40.610; or

(2) the legislature by law has specifically approved the
undertaking by authorizing, appropriating financing for, or guarantee-
ing the authority®s borrowing for the proposed undertaking.

Sec. 42.40.610. ACTION-FORCING MECHANISM. (a) The governor or

SB 10



the legislature, by resolution, may request that the authority exer—
cise or refrain from exercising its powers and authorities. Notice of
a request shall be given to the legislature by the governor and to the
governor by the legislature. -

(b) To the greatest extent practicable within 30 days after
receipt of a rgquest the board shall respond to both the governor and
fhe leadership gf thé'iegiélature in writing specifying‘

(&) themanner in which it proposes to take the requested
action or any modification to the requested action sought by the
authority; or

(2) thespecific reasons, financial, legal or otherwise,
why the board declines to take the requested action.

(c) At the request of the governor or on its own initiative, the
legislature by law may then direct the authority to take the requested
action or the legislature may act to cure the problem precluding the
authority from taking the requested action. If the authority is
unable to take the requested action for financial reasons, it is
obligated to do so, even if directed, only upon provision by the
legislature of sufficient money to plan and implement the action.

sec. 42.40.615. INTERVENTION. (a) \When authorized by law, the
governor as provided i:n the legislation shall intervene and exercise
such control over the authority as is necessary and appropriate to
correct a deficiency or to assure that the purposes of this chapter
may be reasonably accomplished, 1including directing affirmative action
when

@8] theboard has requested intervention by resolution;

(2) theauthority has represented to the public or to
creditors that recourse may be bad to the assets, property, or credit

of the state on account of acts or omissions of the authority, unless
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the secondary or direct liability has been expressly assumed by the
state;

“(3) the authority has failed to file an annual report as
required by AS 42.40.310 within 120 days after receipto/c formal
notice of the omission or has filed an annual report that is false or
misleading on a material matter; o<kt

(4) a deadlock has occurred in the board, or the membership
of the board is insufficient to constitute a quorum for conduct of
affairs so that the authority is unable to conductits operations or
perform its activities; or

(5) the assets of the authority have been or are committed
to bemisapplied or wasted or illegally expended, or the authority has
committed or is about to commit a material violationof this chapter.

(b) The governor may take actions necessary to achieve the
object of the intervention stated in the legislation and make ancil—
lary corrections, and shall accomplish the purposes of the interven—
tion as expeditiously as reasonable. Board members and employees may
not be displaced nor the conduct of their duties impaired more than
necessary to accomplish the purposes of the intervention and the
intervention must cease as soon as the objective stated in the legis—
lation and ancillary corrections have been accomplished.

Sec. 42.40.620. TRUSTEESHIP. (a) When authorized by law, the
governor may petition the superior court of the State of Alaska for
the Third Judicial District at Anchorage to impose a trusteeship over
the authority and appoint the trustees if

(1) the board has requested imposition of the trusteeship
by resolution;
(2) the authority has become insolvent or otherwise unable

to carry out its contractual obligations to creditors and other

-39- SB 10
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persons;

(3) the authority has filed an annual report that is false
or deceptively misleading on a material matter;

(4) the authority has become incompetent or ineligible to
carry out the public purposes for which it was established;

(5) the authority has misused, abused, or continuously ex-

ceeded the power or authority conferred by this chapter or committed
repeated violations of this chapter;

(6) the assets of the authority have been or are committed
to be misapplied or wasted, or illegally expended, or a material
violation of this chapter has been committed or is about to be commit-
ted and the governor has determined that intervention as provided in
AS 42.40.615 would not be feasible under the circumstances; or

(7) the credit-worthiness of the state has been directly or
indirectly substantially impaired by actions of the authority.

(b) The trustees appointed by the superior court shall take rea-
sonable actions necessary during the trusteeship to achieve its ob-
ject. The trustees have the power and authority to reorganize the
authority and amend 1its rules and regulations; suspend or remove board
members and executive officials; manage the assets and affairs of the

authority; and exercise all powers necessary or appropriate to Ffulfill

outstanding agreements, to restore the capability of the authority to
perform the functions and activities for which it was established, to
reinstate its credit or credibility with its creditors or obligees or

the credit of the state or 1its «credibility with 1its «creditors or
obligees to the extent impaired by authority actions.
ARTICLE 7. MISCELLANEOUS PROVISIONS.

Sec. 42.40.700. PERSONNEL. (a) All personnel employed by the

Alaska Railroad are personnel of the authority, and not of the state.

SB 10 -40-
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QUESTIONS/CONCERNS OF COMMITTEE

lroad Land

Surface and subsurface rights — gravel deposits

Classification of lands by DNR - who has power of eminent domain?
Legal requirements/restraints for land disposal by Railroad
Revenues from managing subsurface resource development

Open dock facility in Seward

stitutional Questions

Dedication of funds

Is is constitutional to set-up separate department or corporation-
independent Railroad authority or state-owned

Governor appointed Board of Directors with legislative confirmation-
constitutional amendment

Oversite for Railroad-Executive Budget Act, Admin Procedures Act,
Fiscal Procedures Act- and, who administers

cellaneous

Value of non-operating properties

Ultimate liability for Railroad

Bond rating-default by Railroad, Borrowing level from State-bond
selling power-statels credit rating

Do we want labor contracts as part of transfer bill-who 1is
responsible for negotiation of collective bargaining agreements-
state or corporation?

Consistency in bill wording-as long as Railroad gets public money
must get public oversite

OSHA and FRA requirements-how do we want to handle them-waivers
of compliance for the state

ICC exemption for state

Number of states that own Railroad and the type of authorities
set-up
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ARTICLE 7. PERSONNEL AND LABOR RELATIONS

1. Sec. 42.40.840. STRIKES
1. Delete and Replace with the Following:
Sec. 42.40.840. BINDING ARBITRATION. 30 days after mediation
if the dispute is not resolved, then the issue or issues shall
be submitted to binding arbitration using the Federal Mediation
Conciliation Service (F.M.G.S.) list of arbitrators.

2. Adopt Sec. 23.40.200. Classes of public employees; arbitration
(a) For purposes of this section, public employees are employed

to perform services in one of the three following classes:

(1) those services which may not be given up for even the shortest
period of time.

2. Sec. 42.40.850. AGREEMENT. Delete (a) Not to exceed three
years.and adopt the concept of the Railway Labor Act, Part 2,
Sec. 6.
(b) The Department of Administration may participate in the
negotiations between the corporation and an employee organization.

Delete the following: The corporation may not enter into a collective
bargaining agreement concerning wages, hours, or other terms and
conditions of employment unless the proposed contract terms arc:
approved by the Department of Administration.

Gerald D. Valinske

Legislative Representative
Local 1626
Anchorage, Alaska
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STRIKES: (a) Employees may engage In a strike if a majority of the
employees in all collective bargaining units vote by secret ballot
to do so.

(b) Employees may engage 1in a strike

voting requirements of (a) of this section, for a limited time. The
limit is determined by the interests of the health, safety or welfare
of the public. The Alaska Railroad Corporation may applfy to the
superior court in the judicial district in which the strike is
occurring for an order enjoining the strike. A strike may not be
enjoined unless it can be shown that it has begun to threaten the
health, safety or welfare of the public. A court, in deciding
whether or not to enjoin the strike, shall consider the total
equities in the particular class. "Total equities™ 1includes not
only the impact of a strike on the public, but also the extent to
which employee organization and The Alaska Railroad Corporation

have met their statutory obligations. IT an impasse or deadlock
still exists after the issuance of an injunction, the parties

shall submit to arbitration.

(c) Notwi thstanding®”provis.ions™(a)”(b) offthis section the employees
with the concurrence of the employer may agree 1in writing to submit

a dispute of a collective bargaining agreement to arbitration.

Gerald 1I). Valinske Karen Hutton
Legislative Representative Vice President
Local 1626 A.F.G.E., Local 183

Anchorage, Alaska Anchorage, Alaska
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America” federation of Government Employees

LOCAL 183
AFFILIATED WITH THE AFL-CIO WASHINGTON, D.C. bosT orEicE Bax as

ANCHORAGE, ALASKA 99510

TELEPHONE 272-8316

REFER TO FILE:

February 2, 1984

Following is a list of changes and additions we would like made to Senate Bill
Number 352:

1 Page 3, line 26, change to read as follows: an employee of the
corporation _represented. the .bargaining units, appointed by the governor to
representthee m p lo y e e ...

2. Page 26, line 11 through 14: delete
3. Page 26, line 9, insert the following:

d. Employees who are not part of an employees organization
bargaining unit on the day before transfer, are not executive officials on the day L Lm
after transfer, and are protected under the Federal Transfer Law for the 1
two-year period shall become a subdivision of the existing white collar
bargaining unit representing The Alaska Railroad Corporation for the purposG of o
collective bargaining.

e. Employees who are not protected under the transfer act for
two years and are classified as temporary at the time of transfer will be
protected based on their seniority date.

4. Page 21, line 22, insert the following:
(8) Executive officers are the empioyees occupying the following
positions at The Alaska Railroad as of the day before the date of transfer:

General Manager, Assistant General Manager, Assistant to the General Manager,
Chief of Administration, and Chief Counsel.

TO DO FOR ALL THAT WHICH NONE CAN DO FOR HIMSELF



9) Collective bargaining is defined as negotiating with an
employees organization, representing the employees of The Alaska Railroad
Corporation on any matters pertaining to conditions of employment.

5. Alaska Statute Section 39.26.010, Prohibited Acts be adopted with
the following modifications:

(@) The word "State" be replaced with "Alaska Railroad
Corporation.”

(b) Paragraph 5b. The heads of the administrative departments
of the State may adopt internal management regulations Vcr their respective
departments, specifying exception to (a)(5) of this section. These regulations
shall be submitted for approval to the personnel board provided for in AS
39.25.060. Replace as follows:

"The executive officials of The Alaska Railroad Corporation may
adopt internal management regulations for their respective departments. These
regulations shall be submitted for approval to the Board of Directors of Tt_
Alaska Railroad Corporation.”

6. The State of Alaska's primary concern over including the current
Alaska Railroad employees under PERS is over back year unfunded years. Why
not modify the State statute for thov'e employees of The Alaska Railroad who
remain under the Civil Service Retirement to be. eligible for coverage under the
supplemental benefits system? al e

Your consideration of the above request will be greatly appreciated. Also, we
would appreciate receiving copies of any amendments that are issued to this
bill. If you have any questions, please do not hesitate to contact us.

Sincerely yours,

Jack F. Burton
President

Karen Hutton
Vice President



Offered in the HOUSE By  Mil,

TO: HB 512

Page 16, after line 10, insert a new section to read:

"Sec. 42.40.460. MUNICIPAL RIGHT-OF-WAYS. Upon request of a
"municipality the corporation shall “cant to the municipality a
right-of-way in a railroad utility corridor or 1in land owned by the
corporation to be used for a pedestrian walkway or trail. Before
granting a right-of-way under this section the board may require the
municipality to agree to hold the corporation harmless for any use

made of the right-of-way ana to execute the agreement 1in a form

approved by the board.™

-1- 1/19/84



board shall keep minutes of each meeting. Reasonable notice of
the meetings shall be provided to the public.

Sec. 42.40.230. RULES. The board shall establish a procedure
for adopting rules to carry out its functions and the purposes of thi
chapter. Within 90 days after its first meeting the board shall
adopt rul”s establishing a procedure for giving advance public
notice and an opportunity for the public to comment on proposed
regulabxtwre of the authority that, in the determination of the
board, will have a substantial impact on the public or be used in
the authority"s dealings with a significant segment of the public.

(b) The rules shall also include a procedure for the adoption
of emergency rules when the adoption of an emergency rule 1is
essential to continue or to reinstate the orderly operation of the

corporation®s facilities or progranm.
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Sec. 42.40.230. Rules,

(@) The board shall es

a procedure for adopting rules to carry out its functions

this chapter.

(1) The corporation shall

m m A

tablish in its bylaws

and the purposes of

make available to members of the public

copies of the rules adopted under this section.

(2) Within 45 days after adoption, the chairman

of th board shall

submit a i*ule adopted under this section to the chairman of the Administrative

Regulation Review Committee under AS 24.20.400 - 24.20.400.

adoption, amendnent, or repeal

(b) Except as provided in

(c) of this section,

of a rule, the board shall

at least 15 days before

give public notice of

the proposed action by publishing the notice in at least three newspapers of

4

general circulation in the state and by mailing a copy of the notice to every

person who has filed a request for notice of proposes rules with the board or

the corporation,

lhe public notice must include a stateme

nnd nature of the proceedings for the adoption, amendment,

nt of the time, place,

or repeal of the rule

and must include nnd informative summary of the proposed subject of the rule.

Qi

give each
opportunity to present statements,
shall

ments, or contentions in writing,

the date and at the time and place designated

opportunity to present oral

period of at least one hour.

presented to

or

its amendment or repeal,

it before adopting,

and shall

in the notice, the board shall
interested person or his authorized representative , or both, the
arguments or contentions in writing, nnd
give members of the public tin opportunity to present statements, argu—

give members of the public an

statements, arguments, or contentions for a total

The board shnll consider all

may vary

amending, or repealing a

in content from the

relevant matter
rule which 1is adopted,

informative suvmary

the



specified in this subsection if the subject matter of the rule, or its nmencYnent
or repeal, remains the same and the original notice was written so as to assure
that members of the public are reasonably notified of the proposed subject of
the board"s action in order for them to determine whether their interests could
be affected by the board"s action on that subject.

(c) The board shall in its bylaws establish a procedure for adoption of
emergency rules when the adoption of fin emergency rule is essential to continue
or to reinstate the orderly operation of the corporation®s facilities or pro—
grams. The requirements of (b) of this section do not apply to the initial
adoption of an emergency regulation; however, upon adoption of an emergency
regulation, the board shall, within 10 days after adoption, give notice of the
adoption in accordance with (b) of thisASection. No emergency regulation
adopted under this subsection remains in effect more than 120 days unless the
board ccnplics with (b) of this section during tho 120-dav period.

(d A rule adopted under this section becomes effective inmcdiately upon

its adoption by the board, unless otherwise specifically provided by order of

the adoption.



CHAMBER of COMMERTCE

Representative Bette Cato Crossroads of the Air World

State Capitol
Pouch V
Juneau, Alaska 99811

Dear Representative Cato,
For several years the Anchorage Chamber of Commerce has been closely following the trans—
fer and operation issue of the Alaska Railroad. The Anchorage Chamber has expressed its

support of a strong independent railroad which operates as a business entity.

We feel our objectives, and the citizens of the state, are best achieved through passage
of HB 512. The major elements in this legislation which we support are as follows:

1. Specific reference under the legislative purpose of the eventual transfer of the
railroad to the private sector.

2. The independent status of the Corporation as an entity of the State.

3. The strength of the Corporation Board of Directors identified by its powers and
duties.

A. The establishment of the Executive Officers of the railroad to® manage the day-to-day
activities of the railroad. ~ z - c - * 7 ~

5. We strongly support the Railroad Corporation right to hold and manage its lands

including the right of eminent domain, nnd the right to request additional lands for
railroad purposes.

6. We support the inclusion of the strong bonding authority of the Alaska Railroad
Corporation.

7. We support the railroad generated revenues staying within the Corporation for future
railroad purposes.

8. And finally, we support the Alaska Railrond employees being employees of the Corpo—
ration.

We would like to propose one addition to Article A, Section A2.A0.30C General Towers. We
recommend that the Corporation be permitted to lease a portion or all of the operation of
the railroad to a private entity. We feel this addition should be granted to the Corpo—
ration as an option to their management prerogatives and is within the overall intent of

the proposed legislation.

We recommend your support of this legislation.

Sincerely,

Al Fleetwood, President
Anchorage Chamber of Commerce

ANCHORAGE CHAMBER OR COMMERCE « 415 F STREET. ANCHORAGE. ALASKA 99501 - (907) 272-2401 ; ;-rj»



Sea-L INncC.

100 WEST HARRISON STREET, SUITE 6k™?
SEATTLE, WASHINGTON 98110

February 22, 1984
H L SCHUYLER y
Director Public Affairs TELEPHONE:
Alaska Division (208) 838-6349

Honorable Bette Cato
Alask®™ State Legislature
Pouch V (MS 3100)
Juneau, Alaska 99811

Dear Representative Cato:

Attached to this letter are a few suggested amendments which

we believe to be in the best interest of the State, the citizens,
and various modes of the transportation industry in the State

of Alaska.

We do not feel that our suggestions are so restrictive that

the Alaska Railroad will not be able to carry on with an eco—
nomical/operational program and keep the Alaska Railroad a

viable institution. The Authority, composed of astute business—
men and a General Manager who knows how to operate and market

his railroad as a free enterprise business, will succeed.

After all, we are all working for our share of the Alaska

freight "pie.” The only difference is that the private sector
pays taxes to City, State, and Federal Governments, and pays

the commercial interest rate for his capital.

Trust these suggestions are accepted and reviewed in an unbiased
manner.

Thank you for your consideration and taking the time to review.
All we, in the private sector, are asking for is to be able
to compete on an equal basis.

HLS:kt
Attachment



SENATE BILL NO. 352

Suggested amendments that should make for a better bill:

1. Page 2, Section 1, Line 17. Add: "and to apply for any
Federal monies to which the State wouly be entitled, or
may be available;"” 8605 of ARTA.

2. Page 2, Section 1, Line 21. Add the word "rail" between
"economical”™ and "transportation”™ in the middle of the
sentence.

3. Page 2, Section 1, Line 28. Add: Paragraph "(H) The Cor—
poration will not use State investments, subsidy money,
non-taxable property and chatties in considering the pricing
of the property services of the railroad.”

4. Page 7, Article 1, Section 42.40.110, Delegation, Line 7.
Add:  "(12) Applying for subsidies, grants and endowments
available from Federal, State or Private entities."”

A
5. Page 8, Article 3, Administrative Provisions, Line 19.
Add: "This shall be a public document."”

6. Article 8, General Provisions, Page 27, Line 26. Prior
to "Where possible,” add: "The Ccrporation shall comply
with and be subject to, all provisions of the Antitrust
Laws."™ If this sentence cannot be added, strike out "Where
possible."



annual performance audit conducted by a qualified professional
performance auditing firm to assure that the railroad is being
managed and opei. d effectively and efficiently 1in accordance

with the requirements this Act.



Sec. 42.40 .M70. AGREEMENT (a) The Department, of Administration
may participate in labor negotiations between the corporation
and an employee organization! Thfe corporation

with the Department of Administration prior to entering into a
collective bargaining agreement concerning wages, hours, or
other terms and conditions of employment. The Department of
Administration §W£|| notify the Governor and the Legislature if
any proposed contract provisions conflict with State labor

management policy.
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Sec. 42.40.280 PERFORMANCE AUDIT. The board shall have an

annual performance audit conducted by a qualified professional
performance auditing firm to assure that the railroad 1is being
managed and operated effectively and efficiently in accordance

with the requirements of this Act.



Sec. 42.40.470. AGREEMENT (a) The Department of Administration
may participate in labor negotiations between the corporation
and an employee organization. The corporation shall consult
with the Department of Administration prior to entering 1into a
collective bargaining agreement concerning wages, hours, or
other terms and conditions of employment. The Department of
Administration shall notify the Governor and the Legislature if
any proposed contract provisions coi elict with State labor

management policy.



Alaska Railroad Operating Entity
Sheffield Administration - Policy Statement

The Alaska Railroad is a fundamental 1link in Alaska®s overall
transportation system. Ensuring the continuation and development
of this rail system as Alaska®s transportation needs grow should
be a major public policy objective in the years ahead.

Along with most Alaskans, | share this objective. I hope to
see the Alaska Railroad provide the maximum benefit to our
residents with minimum involvement by State government for
requlatory oversight and public funding.

I support the development of the Alaska Railroad from its

present status of a federally owned and operated agency to one
which 1is funded and operated to the maximum extent possible by
the private sector through a private company manaoement contract
or similar form of lease arranoement. I believe ic will take a
period of time to reach this goal. Consequently, it is important
that anv leqislation provide adeauate and specific provisions
mandating that these alternatives be addressed.

It is important to keep in mind one essential fact: as lono as
the Alaska Railroad receives public funding, there must be
comparable public oversight and accountability for its operation
and management. IT we accept anvthing less, we will be shirking
our responsibility to all Alaskans to prudently and properly
manage public funds.

I commend the members of our Leoislature for the extensive inter—
est they have demonstrated in the Alaska Railroad transfer

issue. I know that manv leqislators have worked hard to develop
acceptable transfer leqislation which addresses a wide ranae

of State oolicy concerns and interests over the past several
years. Rather than introduce legislation of my own, 1 look
forward to working with the leqislation already in preparation
provided that it is consistent with my following basic policy
considerations:

D) Railroad operations should be insulated from political
interference but remain responsive to the public inter—
est. The public entitv selected should be one best
able to accomplish this coal.

) The railroad entitv should be constituted so that it
has broad latitude in its operation and financing
subject to public interest safeouards 1in existing
state law, 1including the Executive Pudget Act, Fiscal
Procedures Act, and Administrative Procedures Act.

I realize that certain sections of these laws mav
not be entirely applicable, and therefore limited
exemptions may be necessary.



3

4

)

(6)

Q)

All revenues aenerated by the railroad should only be
expended for railroad and related purposes.

The railroad should be able to incur bonded indebted—
ness to an extent consistent with its ability to
repay the indebtedness from its own revenues.

The railroad should hold title to the surface estate
of all lands received 1in the purchase and enjov

access to subsurface material necessary for actual
rail operations. Specific arrangements should be
included to ensure consistency with general state land
policies, and to provide that sale of real property
cannot occur without me approval of the Department

of Natural Resources.

To minimize the State®s exposure to railroad lia—
bilities and to lower administrative costs, the
railroad should take advantaae of the economies of
scale afforded bv participation 1in the State"s insur—
ance and risk management plans. The Department of
Administration should have primary responsibility

for the negotiation of collective bargaining agreements
with railroad employees.

The railroad should preDare and implement operating

and capital plans, and explore long-range expansion
needs. No later than three vears after c;cgi,isition,

the railroad must prepare a report for the Governor

and the Legislature recommending a method for obtain

inc private sector participation 1in railroad operations.
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Sea-LancL Service, Inc.

100 WEST HARRISON STREET. SUITE 52J
SEATTLE. WASHINGTON S8118

February 22, 1984
H.L. SCHUYLER

Director Public Affairs TELEPHONE:
Alatki Division 1208*935-C349

Honorable Bette Cato
Alaska State Legislature
Pouch V (MS 3100)
Juneau, Alaska 99811

Dear Representative Cato:

Attached to this letter are a few suggested amendments which

we believe to be in the best interest of the State, the citizens,
and various modes of the transportation industry in the State

of Alaska.

We do not feel that our suggestions are so restrictive that

the Alasku Railroad will not be able to carry on with an eco—
nomical/operational program and keep the Alaska Railroad a

viable institution. The Authority, composed of astute business—
men and a General Manager who knows how to operate arid market

his railroad as a free enterprise business, will succeed.

After all, we are all working for our share of the Alaska

freight "pie.” The only difference is that the private sector
pays taxes to City, State, and Federal Governments, and pays

the commercial interest rate for his capital.

Trust these suggestions are accepted and reviewed in an unbiased
manner.

Thank y iu for your consideration and taking the time to review.
Al" we. in the private sector, are asking for is to he able
to compete on an equal basis.

HLS:kt
Attachment



SENATE BILL NO. 352

Suggested amendments that should make for a better bill:

1. Page 2, Section 1, Line 17. Add: "and to apply for any
Federal monies to which the State would be entitled, or
may be available;" 8605 of ARTA.

2. Page 2, Section 1, Line 21.Add the word "rail"™ between
"economical™ and "transportation”™ in the middle of the
sentence.

3. Page 2, Section 1, Line 28. A.id: Parayraph "(H) The Cor—
poration will not use State “hvestmsnts, subsidy money,
non-taxable property and chatties in considering the pricing
of the property services of the railroad."

4. Page 7, Article 1, Section 42.40.110, Delegation, Line 7.

Add: "(12) Applying for subsidies, grants and endowments
available from Federal, State or Private entities.”

5. Page 8, Article 3, Administrative Provisions, Line 19.
Add: "This shall be a public document:."

6. Article 8, General Provisions, Page 27, Line 26. Prior
to "Where possible,” add: "The Corporation shall comply
with and be subject to, all provisions of the Antitrust
Laws.™ If this sentence cannot be added, strike out "Where
possible.”



TO

FROM

INTERSTATE COMMERCE COMMISSION-

Memorandum

Louis E. Gitomer DATE: KAXvjCU-y 2-) n&~f

SUBJECT

Commission Jurisdiction over

the Alaska Railroad

Furont] 4L the Interstate Commerce Commission h»Mo -no
statutory Authority over the Alaska Railroad (ARR). Exclusive
authority ovmr the operations of the railroad was granted to the
President under the Alaska Railroad Act of 1914y 0_"iJ~imLIiirr4—ty—
ws- delegate! to the Secretary of the Interior 1in 1915 and "Cé&n,
m-booquonlfrrbfam jfoprod -ta the Secretary of Transportation 1in
1966.

Wirt-TT»—t a...Cnmmif!Ci'i fin mVinl rin -wri it teL-hn-frnpy qii-hhrusj-tty—
refill! etc in 1963 the Commission was delegated certain rate
review authority by the President[Executive Order No. 11107
(codified at 49 U.S.C. 240)1 executive orde® was recently
superceded by Jjlxecutive Order No. 12434_J\issued by President
Reagan in August 1983. Qcopies of 49 C.P.R. 240 and Executive O0OaVv
12434 are attached The new executive order clarified- the fttctr

thnt fidvf Commissiontrae- Hrrral ratemaking authority over ARR,

(rather than merely offering advisory opinions to the DIIN}. See

ikxched cCl Gealavid Service, Inc. v. 1.C.C., 697 P.2d 1166 (1983). /it also

expressly incorporated certain revisions to the rates provisions

N/

ICC-1061  (5/80)
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ke-"the Interstarts—-Comme-rc”™Act since the first executive

ord x*as issued in 1963*V

*hus, Executive Order No. 12434 subje.is ARR to Jne moA/m
rate provisions of the Interstate Commerce Act including the
changes made by the Staggers Act of 1980.

In general, the Staggers Act assures railroads hvialran*iwiiyf
more rate freedom than was afforded under prior lav;. It
continues the policy started under the Railroad Revitalization
and Regulation Reform kct of 1976*jsubstantially eliminating rate
regulation of railr ads who-e there is effective competition.

Specifically, the Staggers Act:

1. Establishes a specific 1l4-point rail transportatior.

policy to guide the Commission in its regulation of the railroad

industry.

v Executive Order No. 12434 provides that with respect to
rates filed by the Secretary, the Commission may act in the same
manner as though the ARR were subject to”~the following Sections
of Title 49 of the U.S. Code: 810101 a (Rail ~ransporation
policy); f;ubchapter % of 6"hapter 105 (Rail, Rail Water Express
and Pipeline Carrier Transporation Jurisdiction); Chapter 107
(Rates, Tariffs and Valuations)[_with modifications to the
contract, rates provisions and except subchapter v(governing
valuations of property), 810723 (charitable purposes), 810724
(emergency rates). 810746 (commodities manufactured or produced
by a rail carrier), and 810751 (business entertainment expensesTh.
Chapter 111 (Operations of Carriers) except subchapter 111
(1"Railroad (fost Accounting; and Chapter 117 (Enforcement,
Investigations, Rights and Remedies) except 811703 (enforcement
by the Attorney General) and 811704 (ac\,-ns by a private
individuals to enjoin abandonments).

S ).

1%



M

Provides the Commission with jurisdﬁ'ction to determin)

rate reasonableness only when a IrSaiI carra?grlh*S'jmark'eE d'ominancg
and the rate exceeds the applicable revenue to variable cost
percentage threshold.yjtfhen determining .reasonabdoneeo) t-he-
Conuaission is-direeled- :to-"ons-ider- the-pol-Lcy- fh.at-carriers-earn-
adequa ue——r—fvenuee—i'

Provides that a rate may not be set below a reasonable

minimum,\ J U t M um# -AmnmjXm 1/dtw" tUxtAy uaxUiA, jrtfc-

u, /t~kuald. ua) «
*4— Prmn daw—a formula- wlrrch allowo onrriisrs *TRd luci ease «waa.y-

rate _tQ reflpnt. ingpeases, in ,thp TndpY-of Rja.il.reed Cngtg m
Limits Commiss- on 1iuriadintvnn mrnr rate irm ;rnnnwv-~ftLflrp

vi Wklti- lThe-amtgg .

o\"

5* Permits the Commissiontr’Qe’\a’\’\art’\gdy—basia, bite-

prescribe a percentage ra-e increase or rate index for rail
V-1
carriers in-order® to compensate for inflationary cost 1increases.

6. Requires the Commission to use itjsw"fvrtsircmf powers le SoS/0
Plofio't0 A 1-etTt 0rok 1

umler limited-»irOnmatanoo(®» and requires the Commission to

complete a proceeding within 5 months of the suspension (unless

extended). IT there is no timely decision theyrate will go into
Y}, Jma 3
m ZCsC,

ti e n

gZ a o JM 1



7. Authorizes one or more rail carriers to enter into
contract rates with one Pr more shippers.

8. Provides standards and procedures for surcharging
anexisting joint rate or for canceling the application of a joint

rate for a particular route.

9. Requires carriers to reduc and maintain rates on ©Now-JQ,ht-=v*

recyclahles at specified levels.
10. P"-ovides shippers and railroads greater service options
by permitting the establishment of lesser liability requirements.
11. Exempts certain services from the rate discrimination
provisions of current law.

12. Eliminates demand sensitive rates.

13. Phases out capital incentive rates.

14. Repgks incentive per diem provisions.

1b* Encourages more efficient car utilization by permitting
carriers to charge for special services or special levels of
service not otherwise includeC/in any tariff applicable to the
movement.

16. Encourages competitive pricing by modifying the activity
that a rate bureau may permit its members to engage irt) if it is

£/ The executive order "modifies the contract rates
provisions of the Staggers Act* hT"( ijuwi @in>1 AP §i

Ffiuipnfn iw AnRt™Mw._Trtn iiul §?) hy.iHad-in7
3% 11anfapa iIHEREA "an .1 RES Ichon"'aareail ty pah b f-»omnwd” i'Hly ’SﬂWnb“Bml v

tea A ﬁMu«aefr wH? ile. . uj hlppu mj pniB Me"Hre

- © m» & nntrnrt pnaen tiv fnntpnnnr— C~1T tmiin—



to be approved by the Commission and immune from the antitrust
laws. U/ *"0jlKjovs" dJ ks c y~suA”™u thc

- li---~EllminurtreH”107"f-e-)- efI "Tfre—"aGiLJ" thdnTfr-
-girvuatioms whoro a rail oarrick reduces ¥£drgS~dtre~to” compet4rt-ron

"with frT?at¥r”0a”TINTVv"

18. Permits tariffs be effective with a shorter notice
periods
19- Permits the Commission to exempt a person, class of

persons, or transaction or service from regulation under
cified circumstances-2/
After the date of transfer of the ARR, Section 608 of the

RsxAccc™d "Pv'tV'osWv Aft0 .
a anolt Act of 19B2/provides AAR "shall be a rail

Alask
carrier engaged 1in interstate and foreign commerce subject to the
jurisdiction of the Interstate Commerce Commission under Chapter
105 of subtitle IV of title 49, United States Code and all other
Acts applicable to rail carriers subject to that chapter,
includingmtggAﬁﬂfgﬁrust laws of the(ﬁﬂﬂﬁ%qIStates..."Z/

Thus”T"the AAR will be subject to the whole gambit of
Commission regulation. As far as rate matters are concerned” the
change from regulation under delegated authority to statutory

Tibh g*1*

authority vill have limited impact except 1in .»iui*major aroa.

2/ The Staggers Act also clarifies the application of the c

ins Act to business expenses by rail carriers. A
J- - — 2eilnTTT-WTe Ili.ALUU.U1 rtro . ‘'ut »0-*"
>AINVCV') C VA to Co-~xjyv undtfv* AVvs

rtain designated acts affecting
e Iinterest®sT"" ,u®

t/n



Lhe executive ordermodified the
contract rate provisions of 49 U.S.C. 10713 in tw ways: First
it stated that any contract filed with the Commission shall be
available to any other shipper for rates and service %ov'
transportation of the same type of commodity under similar
conditions to the contract on file, if the other shipper 1is able
to enter into such contract at a time essentially contemporaneous
with the period during which the contract in file is offered.
Second, it provides that connecting water carriers m.ay
participate m ARR contract rate agreements. While th& ability
to participate in contract rate agreeme; s is"“raaintamed 1in
section 608(a)(2), neither the ART nor the Interstate Commerce
Act give a shipper the right to force a carrier to enter into a
contract merely because contract with similar terms is on file
with another shipper.”™/

There will be several additional minor rate
regulation of ARR after trsmsSer= Executive Order No. 12434 does

not permit_A"~ to act as if ARR were subject to the

A"f>3rlbwing provisions of Chapter 107:

2/ If the Commission, however, determines that grounds for
a complaint have been established under 49 U.S.C.
10713(d)(2)(B)(1) [governing allegations that a rail carrier who
has entered a contract for the transportation of certain
agricultural commodities has unreasonably discriminated by
refusing to enter into a similar agreement with a similarly
situated shipper], the Commission can order the carrier to
provide rates and services substantially similar to the contract
at 1issue.
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§10723 (permitting free transportation for

o ECER WE

i

charitable purposes); 810724 (permitting free or

reduced rate transportation in emergencies);

810746 (prohibiting the carrier from transporting

commodities manufactured or produced by the

carriev); 810751 (Roncerning the propriety of

business entertainment expenses) and subchapter V

(requiring Commissiom inventory, valuation and

classification of raill\property). Following

transfer, ARR will be subject to all of these

provisions. (However, n<\ inventory?” valuation, or

classification of property\ owned or U3ed by the

state-owr"-* railroad will b” required under

subchaptei 107 during the twA years after the

transfer . See 8608(b) cf ART

In addition toyrate matte”, ARR will also become subject to
a number of additional provisions of the Interstate Commerce
Act. These include (1) Chapter 109 licensing procedures
governing the acquisition, construction and operatiorgl# of rail
lines2" the abandonment and of operations over
rail lines, the financial assistance procdures and the .feeder,

A CalWA*/

line development program; (2) Chapter 111 provisions governin%fom
rail cost accounting principles, and reporting and records
requirements; (3) Chapter 113 governing finance procedures

including the 1issuance of carriers®™ securities, equipment trust

-~ .- VvC, .0 haA Ai»(n\ii>a 0g.Cv~.vA
* 2 3 NN pXxW AY xi-AX i, pulcfel. CtWA»M *«
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and other securities interests, limitations on ownership
restrictions of" officers and directors, Iimitationslon pooling
and division of earnings, the consolidation”mergers  and
acquisition of control of carriers®”and changes in financial
structure; (4) Chapter 115 provisions governing Federal-State
relations 1including Commission Authority over 1intrastate
transportatimwgzﬁ(S) Chapter 117 to the extent that enforcement
remedies were excluded by Executive Order 12434; and (6) Chapter

119 governing civil and criminal penalties.

berca cAd'vu'n ze™ Vo e”cL\.%<E.
cexe-' - ( \vov¥\ cv.-v tcrede V<Cvws x <\0A
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P 0
DRAFT - Gross & Burke, 2/22/84

ARTICLE 1. ESTABLISHMENT AND ORGANIZATION.

Sec. 42.40.010. ESTABLISHMENT OF THE CORPORATION.
There is established the Alaska Railroad Corporation. The
corporation is a public corporation and for the purposes of
art. 111, sec. 22, Constitution of the State of Alaska, 1is
an instrumentality of the state within the Department of

[THE CORPORATION SHALL BE CONSIDERED \
A PRINCIPAL DEPARTMENT ONLY FOR THE PURPOSES OF ART. 111,
SEC. 26, CONSTITUTION OF THE STATE OF ALASKA.] The corpo—
ration has a legal existence independent of and separate
fro:"! the state. The exercise by the corporation of the
powers provided in this chapter is considered an essential

government function of the state.

Sec. 42..70.020. BOARD OF DIRECTORS. (@) The powers of
the corpora 1ion ere vested in the board of directors. The
board consists of the commissioner o f and

four [FIVE] voting members appointed by the governor. These
four [FIVE] members must be residents of and registered
voters 1in the state except as provided in (b) of this section.
No more than two of these members may oe from any one of the
four judicial districts in the state. Two of the voting
members must have at least five years experience as owners

or managers of a business 1in the state. Except for the

commissioner o f , a voting member may not be

a state officer or employee.

(b) One person who 1is not a resident of or registered
voter 1in this state may be appointed by the governor, to be
a voting member of the board, 1if, at the time of appointment,
the person has at least 10 years of experience in management

of railroads.
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(¢) In addition to the voting members, the following
nonvoting members shall serve on the board:
(1) an employee of the corporation appointed by
the governor to represent the employees;
(2) the chief executive officer of the corporation.

(d) The voting members of the board shall be confirmed
by a majority of the membership of the legislature in joint
session. A member appointed by the governor has the full
powers and responsibilities of a confirmed board member
unless and until the member has been rejected by the legisla—
ture.

(e) The board shall elect from its membership a chair—
person and vice-chairperson and prescribe their specific
duties by rule.

(f) The boara shall appoint a secretary and prescribe
the specific duties of ths secretary.

(@) The chairperson shall call meetings of the board at
least once every three months. The chairperson may call
other meetings of the board as the chairperson considers
necessary. The chairperson shall preside at meetings ofthe
board. .

[(h) THE GOVERNOR MAY, BY WRITTEN NOTICE TO THE MEMBER,
REMOVE A MEMBER FROM THE BOARD FOR

(1) INCAPACITATION CAUSED BY INJURY OR SICKNESS
THAT LEAVES THE MEMBER UNABLE TO PERFORM DUTIES UNDER THIS
CHAPTER;

(2) CONTINUED REFUSAL OR INABILITY TO ATTEND
MEETINGS OF THE BOARD;

(3) CONVICTION OF A FELONY; OR

(4) CONVICTION OF A MISDEMEANOR INVOLVING MORAL

TURPITUDE.]
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Sec. 42.40.020. TERM OF OFFICE; REMOVAL. Except

for the commissioner of , the voting

members of the board serve for staggered terms of five years
each, and serve at the pleasure of the governor during

their terms.
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QUESTIONS/CONCERNS OF COMMITTEE

Railroad Land

Surface and subsurface rights - gx*avel deposits
Classification of lands by DNR - who has power of eminent domain?
Legal requirements/restraints for land disposal by Railroad
Revenues from managing subsurface resource development
Open dock facility in Seward
0
Constitutional Questions

Dedication of funds

Is is constitutional to set-up separate department or corporation-
independent Railroad authority or state-owned

Governor appointed Board of Directors with legislative confirmation-
constitutional amendment

Oversite for Railroad-Executive Budget Act, Admin Procedures Act,
Fiscal Procedures Act- and, who administers

Miscellaneous

Value of non-operating properties

Ultimate liability for Railroad

Bond rating-default by Railroad, Borrowing level from State-bond
selling power-state®s credit rating

Do we want labor contracts as part of transfer bill-who is
responsible for negotiation of collective bargaining agreements-
state or corporation?

Consistency in bill wording-as long as Railroad gets public money
must get public oversite

OSHA and FRA requirements-how do we want to handle them-waivers
of compliance for the state

ICC exemption for state

NuirtDer of states that own Railroad and the type of authorities
set-up
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4) The important public purposes
to be served b~ the railroad authority require
the authority to have all of the powers and
duties granted to it by this chapter; *
Legislature intends that the authority
exercise such powers and duties as a public
service on behr.lIf of the State of Alaska and
recognizes that the exercise <J the powers and
duties granted by this chapter wi3l require
the authority to engage in a wide variety of
different kinds of conduct;jthe Legislature n
further intends that in engaging in types of
conduct related to the exercise of its powers
and performance of its duties under this
chapter, the authority shall not be subject to
either the federal or state antitrust laws nor
any other limitation that could hinder the
effective exercise of the powers and duties
granted by this chapter to the Authority.

ARTICLE -t. 2; CREATION AND ORGANIZATION

Sec. 42 .40-70-10.200. ESTABLISHMENT OF
AUTHORITY. -Tho Alaska Railroad Authority ie

ae a public corporation oi tho

-10-



deemed by the Board Council to be necessary
for the operation of a railroad."”

-3N 42 .40 .710 . Except as .nay be
specifically provided otherwise, the provi—

sions of this Act take effect upon enactment.

ARTICLE 8 APPLICATION OF OTHER LAWS

Sec. 42.40.800. CONFLICTING LAWS
INAPPLICABLE. Insofar as the provisions of
this Act are 1in conflictAWith the provisions
of any other law, or parts thereof, the provi—
sions of this Act shall prevail.
Specifically, and without otherwise limiting
the generality of the foregoing, it is
intended by this Act that the federal and
state antitrust laws shall not be applicable
to jiny action of the Alaska Railroad Authority
taken pursuant to the provisions of this Act.
The vlegislature of the State of Alaska by this
Act expressly authorizes the Authority to
engage in all types of conduct related to jt>
suit of thji purposes, exercise of the power;,
and performance of the duties granted to the
AuthorLty by this Act and expressly 1intends to

displace the antitrust laws from applying to

-73-



all such conduct and activities of the
authority. It 1is similarly intended thatthe
antitrust laws shall not be applicable to any
action or conduct engaged in by the Alaska
Railroad Authority Council and its individual
i.iembers pursuant to the provisions of this
Act.

Sec. 42.40.810 . REPEAL AND AMENDMENT OF
EXISTING STATUTES.

(1) A.S. Title 19 shall not apply
to the operations of the Alaska Railroad.
[Title 19 sets forth the vresponsibilities of
and restrictions on the Department of
Transportation and Public Facilities 1in the
construction and operations of highway/;. Some
of i1ts provisions regarding construction,
public bids, etc. arguably apply to other
activities of Public Facilities, to which the
railroad will be nominally assigned.]

(2) A.S . 23.10.420 shall not apply
to the operations of the Alaska Railroad.
[Full-crew law]

) A.S. 30.15 shall not apply to
the operations of the Alaska Railroad.
[Procedures for state grants for construction

of local port facilities.]

-74-
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Offered in the SENATE By V_Fischer

TO: SB 352 .

m - M fo ~t4p - § > 1§
Page 16, after line 10, 1insert a new section tf read:

"Sec. 42 .40.460. MUNICIPAL RIGHTS-BFiWAY. Upon rec, ,est of a
municipality the corporation shall grant to the municipality a
right-of-way in a railroad utility corridor or in land owned by the
corporation to be used for a pedestrian walkway or trail. Before
granting a right-of-way under this section the board may require the
municipality to execute an agreement in a form approved by the board
to

(1) hold the corporation harmless for any use made of the
right-of-way; and
(2) vacate the right-of-way upon request of the corporation

if the right-of-way interferes with expansion or replacement of rail—

road facilities."”

i 2127184



GUIDELINES FOR STATE OVERSIGHT OF

RAILROAD FISCAL PROCEDURES

Because the railroad will be a public entity there must be
public oversight and accountability. The entity statute should
assure that this oversight be provided in a manner that:

gives railroad mai agement the flexibility needed

to operate in the competitive business environment,
and

facilitates the transfer of the railroad to a

private sector operator.

These goals can be achieved with oversight based on the

following principles:

1. The respohjibility for establishing and maintain—
ing the railroad"s accounting and procurement
systems will be delegated from the Commissioner
of Administration to the 3oard of Directors of the
Alaska Railroad Corporation.

2. Delegation will be made after the Commissioner of
Administration and the Legislative Auditor have
assured that the railroad®"s accounting and procure—
ment systems comply with accepted standards.

3. This delegation may be revoked if the railroad does
not annually receive accepbable financial and per —

formance audit reports.



Suggested language for Article 7 (Collective Bargaining)

You have requested that we draft preliminary language
which establishes a mechanism for collective bargaining for
employees of the Alaska Railroad. In accordance with your
request, our preliminary proposal is intended to establish
procedures which are substantially identical to the procedures
established under the Public Employee Relations Act (PERA) (AS
23.40). Vo assure the independence of the corporation for
purposes of collective bargaining, however, the corporation 1is

specifically exempted from PERA.

Sec. . COLLECTIVE BARGAINING RIGHTS. The

provisions of the Public Employee Relations Act (AS 23.40) do not
apply to the corporation or to its employees. However, employees
of the corporation, except the chief executive official and other
executive officials appointed by the chief executive official,
may self-organize and form, join or assist an organization to
engage in collective bargaining with respect to wages, hours and
other terms and conditions of employment.

et
Sec. . AGREEMENT, (a)/) The Department of

Administration shall participate in the negotiations between the

corporation and an employee organization. The corporation may



not enter into a collective bargaining agreement concerning
wages, hours, or other terms and conditions of employment unless
the proposed contract terms are approved by the Department of

Administration.

(b) An agreement executed between the corporation and an
employee organization shall define "grievances.”™ The agreement
shall provide for a grievance procedure in which the final step

in the procedure 1is binding arbitration.

RAILROAD EMPLOYEES LABOR RELATIONS AGENCY.
s established a railroad employees labor relations

agency which consists of three members appointed by the governor.
One member shall be a member of the labor relations agency (AS

23.A0). Member, serve at the pleasure of the governor.

(b) The rai.lroad labor relations agency shall perform the
functions described in AS 23.A0.090 -- 23.A0.190 to carry out the

previsions of the article.

(c) Members of the railroad employees labor relations
agency receive no compensation for their services, but are
entitled to per diem and travel expenses authorized for boards

and commissions.

Sec. STRIKES. (a) Employees of the corporation



may engage in a strike if a majority of the. employees 1in a

collective bargaining unit vote by secret ballot to do so.

(b) Notwithstanding the provisions of subsection (a), the
employees and the corporation may agree 1in writing to submit a
dispute arising from interpretation or application of a

collective bargaining agreement to arbitration.
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HOUSE BILL NO. 512
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act establishing the Alaska Railroad Corporation
to manage and operate the Alaska Railroad; and pro-
viding for fro effective date."
BE IT ENACTED tY THE LEGISLATIVE OF THE STATE OF ALASKA:
* Section 1. LEGISLATIVE FINDINGS AND PURPOSE. (a)  The legislature
finds that

(1) The Alaska Railroad is an essential part of the state trans-
portation network that without state action will cease to he a transporta-
tion option available within Alaska. The federal government has offered to
the statethe optionof taking over the Alaska Railroad to ensure its
continuedexistence. It isin the state's best interest to accept the
railroad under fhc terms and conditions offered by the United States gov-
ernment.

(2) There is vast potential in Alasxa's nc.tural resource areas
and that extension of tb Alaska Railroad into natural resource areas is
necessary for the achievement of the goals of lower freight cost and long-
term economic growth.

(b) It is the purpose of this Act to create an entity and to provide
that entity with the powersand duties necessary to operate and manage the
Alaska Railroad as a viable independent entity [pending the eventual trans-
fer of the railroad to the private sector for its ownership or operation or
both consistent with 45 U.S.C. 1201-1214 (Alaska Railroad Transfer Act cf
1982).I"

(c) The legislature declares that A

ﬁ’ " A1V,
L~



(1) the exercise of the powers of the state in the interest of
the people of the state is necessary to accomplish the policy set out in
(a) of this section by authorizing the creation of a public corporation
with the powers, duties, and functions as provided in this Act to operate
the Alaska Railroad and to manage its rail, industrial, port and other
properties;

(2) it is in the best interests of the people of the state for
the public corporation that will operate and manage the Alaska Railroad to
be created in such a way that

20
21

22

23

26
21
28
29

(A) thecorporation will be exclusively responsible for the
management of the financialand legalobligations of the Alaska Rail-
road,

(B) thecorporation, andnot the state, will constitute a
common carrier subject to thejurisdiction of the United States Inter-
state Commerce Commission;

(C) the corporation will have the ability to raise capital
by issuing obligations exempt from federal and state taxation;

(D) the corporation may carry out its responsibilities on a
self-sustaining basis;

(E) the best possible combination of types and levels of
safe, efficient, and ecogt;s,—l transportation can be provided that is
necessary to meet the ovm@,E needs of the state, supported when
necessary by state investiner

(F) the railroad *operated prudently and according to
sound business management practices; and

(G) borrowing by the corporation does not directly or
indirectly endanger the state's own borrowing capacity.

* Sec. 2. AS 42 is amended by adding a new chapter to read:

CHAPTER 40.  ALASKA RAILROAD CORPORATION.

HB 512 -2-



11

WV @y

ARTICLE |.  ESTABLISHMENT AND ORGANIZATION.
Sec. 42.40.010. ESTABLISHMENT OF THE CORPORATION.  There s
established the Alaska Railroad Corporation.  The corporation is a

public corporation for the purposes of art. Ill, sec. 22, Constitation
of the State of Alaska. The corporation shall be considered a princi-
pal department only for the. oses of art. I, sec. 26, Constitu-

tion of the State of Alaska. [The corporation has a legal”® exi

dependent nf anH spparat-p from the state. 4 The exercise by the
corporation of the powers provided in tTvis—ehapter is considered an
essential government function of the state.

Sec. 42.40.020. BOARD OF DIRECTORS. (a)  The powers of the
corporation are vested in the board of directors.—”he board consists
of five voting members appointed by the governor. "Tnese five members
must be residents of and registered voters in the state <xcept as
provided in (b) of this section.No more than two of these members
may be from any one of the four judicial districts in the state. / Two
of the voting members must have at least fiva years experience as
owners or managers of a business in the state, , A voting member may
not be a state officer or employee.

(b) One person wh~ i- not a resident of or registered voter
the state may be appointed by the governor to be a voting member of
the board, if, at ' ' time of appointment, the person has at least 10
years of experignce <o management of railroads.

() Inpaé(?éfict'ig’n 9ioctfﬁgovoting members, the following nonvoting
members shaTl serve on the board:

(1) an employee of the corporation appointed by the gover-
nor to represent the employees;
(2) the chief executive officer of the corporation.
(d) The voting members of the board shall be confirmed by a

VrAt) -3- HB 512
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majority of the membership of the legislature in joint session. A
member appointed by the governor has the full powers and responsibili-
ties of a confirmed board member unless and until the member has been
rejected by the legislature.

(e) The board shall elect from its membership a chairperson and
vice-chairperson and prescribe their specific duties by rule.

(f) The board shall appoint a secretary and prescribe the spe-
cific duties of the secretary.

(g) The chairperson shall call meetings of the board at least
once every three months. The chairperson may call other meetings of
the board as the chairperson considers necessary.  The chairperson
shall preside at meetings of the board.

(h) The governoi may, by written notice to the member, remove a
member from the board for

(1) incapacitation caused by injury or sickness that leaves
the member unable to perform duties under this chapter;

(2) continued refi.sal or inability to attend meetings of
the board;

(3) conviction of a felony; or

(4) conviction of a misdemeanor involving moral turpitude.

Sec. 42.40.030. TERM OF OFFICE.  The appointed members of the
board serve for staggered terms of five years each.

Sec. 42.40.040. VACANCIES. (a) A vacancy on the board s
filled by appointment by the governor, and the appointment must  be
confirmed by the legislature in joint session. A member selected to
fill a vacancy holds office for the balance of the term for which  the
member's predecessor is appointed. [N vw i< téll s J° :

(b) Avacancy on the board does not impair the authority of a
quorum of members to exercise the powers and perform the duties of the
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board.
(c) A member whose term has
sor has been appointed,

' ‘onV

expired shall serve until a succes-

See. 42.40.050. COMPENSATION AND EXPENSES. (a)  An appointed

member of the board is entitled to
each day the member is engaged in
a member of the board.

compensation at a rate of 8200 fo”|2.
the actual performance of duties as

(b) In addition to compensation under p0 of this section, an

appointed member of the board i3

expenses authorized by law for state boards and commissions.

entitled to per diem and travel

*

Sec. 42.40.060. QUORIM ANFAMImICOGSWE] S, Tittes * voting

members of the board constitute a
ness.

quorum for the transaction of husi-

Sec. 42.40.070. VOTING. The board shall provide by rule for the
manner of voting/and-representstion- nf persons absent— from— meetings”
The rules may provide for voting and conferring by means of telecommu-
nication devices, or-by mall* orfoirvoting-as—directed—in — a— written
prexy-taking a position on-a-particular-iSBue.

ARTICLE 2. MANAGEMENT.
Sec. 42.40.100. EXECUTIVE OFFICERS. (a) The hoard shall ap-

point and fix compensat'on for the

chief executive officer of the|

corporation. The cniet executive officer server at the pleasure of

the board.

(b) The chief executive officer of the corprration shall appoint

and fix the compensation for other

executive, officers.  The appoint-

ment of other executive officers and their compensation are subject to

hoard approval.
Sec, 4;,40.1 DELEGATION.

(a) The board shall by rule dele-

gate powers and duties necessary and appropriate for the ma agement of

-5-
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the daily affairs and operations of the corporation to  the chief
executive officer, subject to a requirement of board concurrence or
authorization imposed by the rules.

(b)  Within 60 days of its establishment, the board shall by rule
delegate the following activities of the corporation to  the chief
executive officer or other executive officers designated by the hoard:

(1) leasing, granting easements in, issuing pc mms for the
use of, or conveying other interests that do not constitute a transfer
of the corporation's entire interest ;In real property of the corpora-
tion;

(2) establishing specific r~ces, tariffs, divisions, and
contract rate agreements;

(3) making routine changes in service levels; and

(4) performing procurement activities.

" "(-C/ -General or particular board authorization or concurrence is
required for the following:

(1) transferring the corporat ',on's entire interest in real
property;

(2) issuing notes, debentures, and bonds;

(3) mortgaging or pledging authority assets;

(4) donating property, or other assets belonging to the
corporation;

(5) acting as a surety or guarantee;

(6) adopting a long-range expansion and capital improvem t*
plan;

(7) certifying annual reports;

(8) effecting generally applicable Increases and decreases
in rates other than those periodically approved by the United States

Interstate Commerce Commission: [ 0f)")
s - /> )0 [ ) ) )



(9) expanding or reducing services in a major way as pro-
vided under this chapter;

(10) expanding the main or branch lines, other than perform-
ing routine track alignment as necessary to maintain service levels in
effect on the date of transfer; and

(11) selecting independentauditors and accountants.

ARTICLE 3. ADMINISTRATIVE PROVISIONS.

Sec. 42.40.200. PUBLIC BOARD MEETINGS. (a) The meetings of the
board are public wxttr-bhe—e»«epLion—-o-f an executive session ' caaau-e-feod
under AS 44.62.310 and (b) of this section.

(b> In addition to those subjects that may be discussed in
executive session under AS-44- the hoard may consider in exe *:
tive session matters that pertain to personnel, the cc soration s
legal position, land acquisition or disposal, or proprietary informa-
tion, as defined in a manner consistent with the standards and prac-
tices of the United States Interstate Commerce Commission for protec-
tion of information associated with specific shippers, divisions, and
contract rate agreements.

Sec 42.40.220. MINUTES OF MEETINGS. The board shall keep
minutes of each meeting.

Sec. 42.40.230. RULES. The board shall establish a procedure
for adopting rules to carr" out its functions and the purposes of thia
chapter. The rules shall .elude a procedure for the adoption of
emergency rules when the adoption of an emergency rule is essential to
continue or to reinstate the orderly operation of the corporatioxi's
facilities or program.

Sec. 42.40.240. PUBLIC DISCLOSURE OF INFORMATION.  (a)  Except
as provided by rule of the corporation under (b) of this section,
information in the possession of the corporation is public and is open
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to public inspection at reasonable times.

(b) Except as provided in AS 42.40.270, the corporation may by

rule designate and withhold disclosure of matters of a nonpublic,
privileged, or proprietary nature. Those matters include personnel
records, communications with and work product of counsel consistent
with the standards and practices of the United States Interstate
Commerce Commission, and information associated with specific ship-
pers, divisions, and contract rate agreements.

Sec. 42.40.250. S-ECIAL REPORT. The corporation shall investi-
gate and prepare a report for the governor and the legislature on the
long-term operations of the railroad that are in the best interest of
the state. The report shall be due January 1, 1988. It shall make
speciixc recommendations on ope.rational alternatives and the transfer
of all or part of the railroads operations; to the priva'.e sector.

Sec. 42.40.260, ANNUAL REPORT. Within 90 days following the end
of the fiscal year of the railroad the board shall direct preparation
of, certify and distribute to the governor and to the legislature a
report describing the operations and financial jndition '-f the corpo-
ration during the preceding fiscal year.

Sec. 42.40.270. ANNUAL AUDIT. The board shall have the finan-
cial records of the corporation audited annually by an independent
certified public accountant experienced in railroad accounting.  The
corporation shall make all of its financial records available to an
auditor appointed by the governor or to the legislative audit division
for examination. Disclosure to the public by the auditor or legisla-
tive audit division of this information is subject to AS 42.40.240 and
rules implementing that section.

ARTICLE 4. POWERS AND DUTIES.
Sec. 42.40.300. GENERAL POWERS. In addition to the exercise of

HB 512 8-



other powers authorized by law, the corporation may

(1) adopt a seal;

(2) adopt bylaws gover:f~g the business of the corporation;
(3) sue and be sued;

(4) appoint trustees and agents of the corporation and
prescribe their powers and duties;

(5) hire legal counsel to represent the corporation;

(6) make contracts and execute instruments necessary or
convenient in the exercise of its powers and duties;

(7) acquire by purchase, lease, bequest, devise, gift,
exchange, the satisfaction of uebts, the foreclosure of mortgages, or
otherwise, real or personal property, rights, rights-of-way, fran-
chises, easements, and other interest in land, including land lying
under water and appropriation of water rights that are located in the
state, taking title to the property in the name of the corporation;

(8) acquire property by eminent domain in accordance with
AS 42.40.430;

(9) hold, maintain, use, operate, lease, exchange, donate,
improve, convey, alienate, dispose of, or transfer any real or person-
al property including facilities and equipment;

(10) contract with and accept transfers, gifts, grants or
loans of funds or property from tie United States and the state or its
political subdivisions, subject tithe provisions of federal, state,
or local programs;

(11) undertake and provide for the management, operation,
maintenance, use, and control of all of the properties of the ccrpo-
ration including, the tracks, equipment and other property transferred
to it by the federal government or by any person;

(12) recommend to tho. legislature and the governor any tax, )
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financing, or financial arrangement the corporation considers appro-
priate for expansion or extension and operation of the Alaska Rail-
road;

(13) maintain offices and facilities at places it desig-
nates;

(14) apply to the appropriate agencies of the state, the
United States, and a foreign country or other proper agencies for the
permits, licenses, or approvals necessary to construct, maintain, and
operate railroad transportation services, and to obtain, hold, and
reuse the licenses and permits in the same manner as other operating
units or persons;

(15) proscribe rates to be charged for services provided by
the Alaska Railroad on a competitive basis;

(16) determine the routes, schedules, and types of service
to be provided by the Alaska Railroad;

(17) enter into contracts and leases with connecting carri-
ers and shippers, that contain provisions to preserve and expand the
railroad's traffic base;

(18) plan for and undertake expansion of the railroad and
railroad activitiei, including extension of the Alaska Railroad's rail
system, and contract with other modes of transportation service con-
necting to the railroad's rail services;

(19) adopt rules that are designed to safeguard property
owned, managed, or transported by the corporation and to protect
employees and persons using the corporation's property or serv'ces;

(20) hire and discharge railroad personnel and determine
benefits and other terms and conditions of employment established in
accordance with obligations imposed by 45 U.S.C. 1201-1214 (Alaska
Railroad Transfer Act of 1982);
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(21) assume and satisfy liabilities of the United States or
its agencies as provided by the federal transfer legislation and the
closing report or its substantive equivalent as accepted by the legis-
lature;

(22) maintain a security force to enforce state law and the
corporations rules with respect to violations that occur on or to
property owned, managed or transported by the corporation;

(23) borrow money and issue its bonds or notes and provide
for and secure their ; 'ment, provide for the rights of their holders
and purchase, hold, or dispose or its bonds or notes;

(24) secure the payment oi its obligations by pledge or
mortgage or other lien on its contracts, revenues, income, or proper-
ty;

(25) consent to the modification of the rate of inteiest,
time of payment of an installment of principal or interest, or other
term of a loan, contract, or agreement to which the corporation is a
party;

(26) include in any borrowing the amounts necessary to
establish reasonable reserves and pay financing charges and interest
on the obligations for a reasonable oeriod after which the corporation
estimates funds will be otherwise available to pay the interest,
consultant, advisory, and legal fees, and other expenses necessary or
incident to borrowing;

(27) purchase the corporation's bonds at a price not more
than the principal amount of them plus interest; and

(28) cancel bonds purchased under (21) of this section.

Sec. 42.40.310. LONG-RANG? EXPANSION AND CAPITAL IMPROVEMENT
PLANS. (a) The corporation shall prepare and the board shall adopt a
long-range expansion plan and a capital improvement plan.  The fong-
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range expansion plan shall delineate the manner in which the corpora-
tion intends to accomplish the purposes of this chapter during each of
the five years after the plan is adopted.  The capital improvement
plan shall present and explain the ccrporation.'s anticipated capital
improvements for each of the five years after the plan is adopted.

(b)  The board shall annually review and update the plans re-
quired under (a) of this section. The board may not contract for the
preparation or revision of either the long-range expansion plan or the
capital improvement plan, but shall require their preparation and
revision by employees of the corporation.

(c)  The board shall provide copies of its updated plans to the
governor and the legislature by December 1 of each year.

Sec. 42.A0.320. USE OF CORPORATION ASSETS. (a) The corporation
shall apply all money, property, other assets, and credit of the
corporation toward activities authorized by this chapter. The corpo-
ration may not issue shares of stock, pay dividends, make private
distributions of assets, make loans to hoard members or employees, or
engage in business for private benefit. The use of money, property,
other assets, or credit of the corporation for purposes not authorized
by law by persons having the possession or control of it is prohibi-
ted.

(b)  Notwithstanding the provisions of this section, the  orpo-
ration may

(1) defend and indemnify a current or former employee,
agent, cr hoard member of the corporation and their successors against
all costs, expenses, Judgments, and liabilities, including attorney
fees, _ncurred by or imposed upon that person in connection with a
civil or criminal action in «.lch the person is involved by affilia-
tion with the corporation, if the person acted in good faith on behalf
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of the corporation and within the scope of official duties or powers;
and

(2) purchase insurance to protect and hold personally
harmless its employees, agents, and hoard members from an action,
claim, or proceeding instituted against these individuals arising out
of the performance, purported nrformance, or failure of performance,
in good faith, of duties for, or employment with, the corporation and
to hold these individuals harmless from expenses connected with the
defense, settlement or monetary Judgments from that action, claim, or
proceeding; the pu: “hase of insurance and its policy limits are dis-
cretionary with the hoard and insurance is not considered to be coin-
pensation to the insured individual.

ARTICLE 5. RAIL PROPERTIES.

Sec. 42.40.400. LAND. All land among the rail properties transjfc
ferrcd under 45 U.S.C. 1201-1214 (Alaska Railroad Transfer Act of
1.982) or otherwise acquired by the corporation is under the control of
the corporation. As to all land that is transferred or acquired

(1) railroad rights-of-way or easements transferred under
the federal act or otherwise acquired shall be classified as railroad
utility corridors;

(2) future railroad utility corridors shall be of a width
at least 100 feet on both sides of the centerline of the extended main
or branch line, or may be of other width as designated by the corpo-
ration, and may be surveyed by the metes and bounds method; and

(3) the corporation may lease pr rent “portions of the
utility corridor for other transportation services. 2

Sec. 42.40.420. CLASSIFICATION, ACQUISITION, AND USE OF STATE
LAND FOR RAILROAD PURPOSES. (a) The board by rule may identify and
request conveyance of land owned by or subject to selection by the
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state, including tide and submerged land and land not adjacent to a
railroad corridor, as necessary or wuseful for present, future or
intended railroad purposes. The request must include a statement of
and justification for the present, future or intended railroad use.
Upon submission of a request for classification and conveyance to the
commissioner of natural resources, the commissioner shall temporarily
classify and reserve the land identified in the request for railroad
purposes and shall temporarily vacate a classification allowing dis-
posal or lease of that land under laws or programs of the state. A
temporary classification and vacation is subject to valid existing
rights and remains in effect for 180 days.

(b)  Within 90 days after receiving a request under (a) of this
section, the commissioner of natural resources by departmental order
shall;

(1) classify that land for railroad purposes and, subject
to valid existing rights, convey the state's interests to the corpo-
ration; or

(2) notify the corporation of reasons for refusal to clas-
sify the land tor railroad purposes.

(c) A conveyance under (b)(1) of this section vests in the
corporatiou the exclusive right to extract and use for its purpos?s

sand, gravul, louk, timber and other construction materials”® the- land:’

conveyed without regard to the classification of the resources as part
of the surface or subsurface estate.

(d) The corporation may renonvey to the state land received
under this section that the corporation and the commissioner of natu-
ral resources jointly identify as unnecessary or unsuitable for the
corporation's purposes.

(e) The corporation’s ownership of state land entitles it to

-14-
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exclusive use and control of the surface, subsurface, complete sub-
jacent and lateral support of the surface, subsurface, and the right
to tunnel, ditch, recontour, excavate or otherwise use the subsurface
for railroad | t; *

(f) When physical condittoris' require'that track or other right-
of-way fixtures of the corporation be moved from the existing location
and relocated on state-owned land adjacent to or in the vicinity of
the existing right-of-way, and the chief executive officer determines
that relocation is necessary to maintain safe and adequate rail op-
erations, the corporation may effect the relocation with concurrence
of the Department of Natural Resources. The relocation must be [imi-
ted to land adequate to restore or continue safe rail operations at a
normal level.

Sec. 42.40.430. EMINENT DOMAIN AND ACQUISITION OF PROPERTY AND
MATERIALS. (a) The corporation may exercise the power of eminent
domain under AS 09.55.240 - 09.55.460 to acquire land or an interest
in land for lawful purposes consistent with this chapter.

(b) The corporation may acquire a fee simple title whenever, in
the judgment of the board, ownership of a fee simple is necesssry to
carry outthe state's lawful purposes in condemning property.

(c) The corporation may file a declaration of taking in the
manner provided for the state under AS 09.55.420.

(d) The power of eminent domain  conferred under this section
includei the power to obtain material, including clay, gravel, sand,
timber, or rock for railroad use, the land necessary to obtain the
material, and access to the land and material,

Sec. 42.40.450. OTHER ASSETS. (a) The corporation may submit
applications on its own behalf as an instrumentality of the state for
acquisition of interests in federal land available under federal law
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that will enhance the operations of the corporation and may receive
conveyances of all interests in its own name.

(b) The corporation, as an agency of the state, may acquire in
its own name from the United States under 50 App U.S.C. 1622 et seq
(the Surplus Property Act of 1944), 40 U.S.C. 471 et seq as amended
(the Federal Property and Administrative Services Act of 1949), or
other law, property under the control oE a federal department or
agency that is useful for the corporation's purposes and may acquire
from the Department of Administration property of the state made
available under AS 44.71.010 - 44.71.040. <

ARTICLE 6. FINANCIAL PROVISIONS. Jp dom

Sec.42.40.500. LIMITATION OF LIABILITY. A liability incurred
by the corporation shall be satisfied exclusively from the assets or
revenue of the corporation and no creditor or other person has a right
of action against the state because of a debt, obligation, or
liability of the corporation,

Sec.42.40.520. FIDELITY BOND. The corporation shall obtain a
fidelity hond in an amount determined by the board for its members and
any officer responsible for accounts and finances. A bond must be in
effect during the entire tenure in office of the bonded person.

Sec. 42.40.530. INSURANCE. The corporation shall keep in force
public liability insurance in an amount reasonably calculated to cover
potential claims for bodily injury, death or disability and property
damage that may arise from or be related to its operations and activi-
ties, naming the state as an additional insured.

Sfic. 42.40.540. CLAIMS. (a)  All claims and lawsuits involving
activities of the railroad, including suits in contract, quasi-con-
tract, or tort, shall be brought against the corporation, and not
against the state.

HB 512 -16-
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/ (b) In a claim or other legal action against the corporation

involving its activities, including the expansion, extension and
construction of the railroad, in which the corpo-ation is the
prevailing party, the party or partie.7 that maintained the action
shall be liable to the corporation for its*full costs and legal fees
in defending the action and for the financial losses to the
corporation that are directly attributable to the maintenance of thad” -
action,

(c) For the purposes of actionable claims, undertakings, pay-
ments of judgments, execution, interest, punitive damages, statutes of
limitations, bonds, costs, and similar matters related to the pres-
entation and prosecution of claims by and against the corporation, the
corporation and its board members and employees enjoy the same rights,
privileges, and immunities as the state and state officers as provided
in AS 09.10.120, AS 09.50.250 - 09.50.290, and AS 09.65.040.

(d) Claims against the corporation are not subject to the
provisions of AS 44.77.010 - 44.77.070 regarding claims against the
state.

(e) The corporation is not subject to the provisions of AS 44.-
80.010, regarding the state as a party to an action.

Sec. 42.40.550. REVENUE. Revenue generated by or appropriated
to the corporation shall be retained and managed by the corporation
for railroad and related purposes as required by 45 U.S.C. 1207(a)(5)
(Alaska Railroad Transfer Act of 1982).

Sec. 42.40.560. APPROPRIATIONS. /The corporation may request,
with the concurrence of the governor,'a direct appropriation or grant
from the legislature to assist in carrying out the provisions of
AS 42.40.300 and 42.40.310,

Sec. 42.40.570. BONDS AND NOTES. (a)  The corporation hy
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resolution may issue bonds and hond anticipation notes to provide
money to carry out its purposes.

(b) The principal and interest on bonds or notes of che corpo-
ration is payable from corporation money or assets.  Bands or notes
may be additionally secured by a pledge of a grant or contribution
from the fed*rai government or a corporation, association, institution
or person, or a pledge of money, income, or revenue of the corporation
from any source.

(c) Bend anticipation notes may be payable from theproceeds of
the sale of bonds or ocher hond anticipation notes, or, if bond or
bond anticipation note proceeds are not available, from other money or
assets of the corporation,

(d) Bonds or bond anticipation notes may be issued  in one or
more series and shall, as provided by the resolution of the board,

(1) be dated;

(2) bear interest at a required rate or rates peryear  or
within a maximum rate;

(3) bein a required denomination;
4) bein a co>pon or registered form;
) carry conversion or registration provisions;
6) have a required rank or priority;
7) be executed in the required manner and form;
8) be payable as required from the sources, in the medium
of payment, and place or places inside or outside the state;

(9) be subjectto authentication by atrustee or fiscal
agent; and

(10) be subjectto terms of redemption with or without
premium.

(e) Bonds or bond anticipation notes may be sold in the manner,

(
(
"
(
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on the terms, and at the price the board determines. Bond antic:pa-
tion notes shall mature at the time or times determined by the board.
Bonds shall mature at the time, not exceeding 50 years from their
date, determined by the hoard.

(f) The corporation may by provisions in a resolution authoriz-
ing or relating to the issuance of honds or bond anticipation notes
enter into the following agreements with the holders of the bonds or
bond anticipatiO* uwb6Ss

(]) pledge all or part of its revenue t? which its right
then exists or may thereafter exist, the money derived from the reve-
nue, and the proceeds of its honds or notes;

(2) covenant against pledging all or part of its revenue,
or against permitting or suffering a lien on its revenue or property;

(3) covenant as to establishment of reserves or sinking
funds and provide for, regulate, and dispose of the reserves or sink-
ing funds;

(A) covenant regardi,.,j limitations on a right to sell or
otherwise dispose of property of any kind;

(5) covenant asto bonds and notes to Dbe issued, their
limitations, terms and conditions, the custody,application and dispu-
sition of the proceeds of the bonds and notes;

(6) covenant asto the issuance of additional bonds or
notes, or limitations on the issuance of additional bonds or notes,
and the incurring of other debts;

(7) covenant asto the payment of the principal of or
interest on the bonds or notes, the sources and methods of payment,
the rank or priority of the bonds or notes with respect to a lien or
security, or the acceleration of the maturity of the bonds or notes;

(8) provide for the replacement of lost, stolen, destroyed
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or mutila :ed bonds or notes;

(9) covenant against extending the time for the payment of
bonds or notes, or interest on the bonds or notes;

(10) covenant as to the redemption of honds or notes and
privileges of their exchange for other bonds or notes dC the corpo-
ration;

(11) covenant to create or authorize the creation of special
funds of money to be held in pledge or otherwise for operating ex-
penses, payment or redemption of bonds or notes, reserves o  other
purposes, and as to the use and disposition of the money held in the
funds;

(12) establish the procedure by which the terms of a con-
tract or covenant with or for the benefit of the holders of honds or
notes may be amended or abrogated, the amount of bonds or notes the
holders of which must consent to amendment or abrogation, and the
manner in /hich the consent may be given;

(13) covenant as to the custody of any of its properties or
investments, their safekeeping and insurance, and the use and disposi-
lion of insurance money;

(14) vest in a trustee or trustees inside or outside the
state property, rights, powers and duties in trust as the corporation
may determine that may include any or all of the rights, powers nnd
duties of a trustee appointed by the holders of bonds or notes of the
corporation, and to limit or abrogate the rights of the holders of the
bonds or notes of the corporation to appoint a trustee under thia
chapter or limit the rights, powers and duties of the trustee;

(15) pay the costs or expenses incident to the enforcement
of the bonds or notes, of the provisions of the resolution, or of a
covenant or agreement of the corporation with the holders of its bonds



or notes;

(16) agree with a corporation trustee, that may be a trust
company or bank having the powers of a trust company inside or outlside
the state, as to the pledging or assigning of revenue or funds that or
in whi-h the corporation has a right ot interest;  the agreement may
provide for other rights and remedies exercisable by the trustee for
the protection of the holders of bonds or notes of the corporation and
not otherwise in violation of law, and may provide for the restriction
of the rights of an individual holder of bonds or notes of the
corporation;

(17) appoint and provide for the duties and obligationsof a
paying agent or other fiduciary inside or outside the state;

(18) limit the rights of the holders of honds or notes of
the corporation to enforce a pledge or covenant securing the bonds or
notes; and

(19) make covenants other than and in addition to che cove-
nants expressly authorized in this section, of like or different
character, and make covenants to do or refrain fr~m doing acts in
ordfr to better secure bonds or notes or that, in the absolute
discretion of the board, will tend to make bonds or notes more
marketable.

Sec. 42.40.580. INTERIM RECEIPTS, TEMPORARY BONDS, AND TEMPORARY
BOND ANTICIPATION NOTES. Before the preparation of definitive honds
or bond anticipation notes, the corporation may issue interim receipts
or temporary bonds or bond anticipation notes, with or without cou-
pons, exchangeable for bends or bond anticipation notes when these
definitive bonds or Lund anticipation notes have been executed and are
available for delivery.

Sec. 42.40.590. VALIDITY OF SIGNATURES. If an officer whose
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signature or a facsimile of whose signature appears on honds, notes,
or coupons attached to them ceases to be an officer before the de-
livery of the bond, note, or coupon, the signature or facsimile s
valid the same as if che person had remained in office until delivery,

Sec. 42.40.600. INDEPENDENT FINANCIAL ADVISOR.  In negotiating
the private sale of bonds or hond anticipation notes to an under-
writer, the board shall retain a financial advisor who is independent
from the underwriter.

Sec. 42.40.610. VALIDITY OF PLEDGE. (a) The pledge of assets
or revenue of the corporation to the payment of the principal or
interest on honds or notes of the corporation ia valid and binding
flim the time the pledge is made and the assets or revenue are iminedi-
ately subject to the lien of the pledge without physical delivery or
further act. The lien of a pledge is valid and binding against all
parties having claims of any kind against v'ie corporation, irrespec-
tive of whether those parties have notice of the lien of the pledge.

(b) Nothing in this section prohibits the corporation from
selling assets subject to a pledge, except that a sale may bhe re-
stricted by the trust agreement or resolution providing for the issu-
ance of the bonds or notes.

Sec. 42.40.620. REMEDIES. A holder of bonds or notes issued
under this chapter or of coupons attached to them, and a trustee under
a trust agreement or resolution authorizing the issuani ! of the bonds
or notes, except as .stricted by a trust agreement o resolution,
either at law or in equity, may

(1) enforce all rights granted under this chapter, the
trust agreement or resolution, or any other contract executed by the
corporation under this chapter; and

(2) compul the performance of all duties of the corporation
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required by this chapter or by the trust agreement or resolution.

Sec. 42.40.630. NEGOTIABLE INSTRUMENTS. Bonds and notes issued
under this chapter and interest coupons attached to them are nego-
tiable instruments under the laws of this state, subject only to
applicable provisions for registration.

Sec. 42.40. <. BONDS AND NOTES ELIGIBLE FOR INVESTMENT.  Bonds
and notes issued under this chapter are securities in which all public
officers and public bodies of the state and its political subdivi-
sions, all insurance companies, trust companies, hanking associations,
investment companies, executors, administrators, trustees and other
fiduciaries may properly and legally invest funds, including capital
in their control cr belonging to them. These bonds and notes may be
deposited with a state or municipal officer of an agency or political
subdivision of the state for any purpose for which the deposit of
bonds or notes of the state is authorized by law.

Sec. 42.%0.650. REFUNDING BONDS. (a)  The corporation may
provide for the issuance of refunding bonds for the purpose of refund-
Ing bonds then outstanding that have been issued under this chapter,
including the payment of a redemption premium '7 them and interest
that accrues to the date of redemption of the bonds. Refunding honds
shall be issued in accordance with provisions of this chapter that
relate to the issuance of honds to the extent those provisions are
appropriate.

(b)  Refunding bonds may be sold or exchanged for outstanding
bonds issued under this chapter and the proceeds may be applied to the
purchase, redemption or payment of the outstanding bonds in addition
to other autbGiized purposes. Pending the application of the proceeds
of refunding bonds to the payment of the principal, accrued interest
and redemption premium on the bonds being refunded, and, if permitted
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in the resolution authorizing the issuance of the refunding bonds or
in the trust agreement securing them, to the payment of interest on
the refunding bonds and expenses in connection with the refunding, the
proceeds may be invested in direct obligations of the United States or
obligations the principal of and the interest on which are uncondi-
tionally guaranteed by the United States that mature or may be re-
deemed not later than the date the proceeds of the refunding bonds,
together with the interest accruing on them, will be required for the
purposes intended.

Sec. 62.60.660. CREDIT OF STATE NOT PLEDGED. (a) The state and
its political subdivisions are not liable for the debts of the corpo-
ration. Bonds and notes issued under this chapter are payable solely
from the revenue or assets of the corporation and do not constitute a

(1) debt, liability, or obligation of the state or of a
political subdivision of the st-ate; or

(2) pledge of the faith and 'mwedit of the state or of a
political subdivision of the state.

(b) The corporation may not pledge the credit or the taxing

power of the state or its political subdivisions. Each bond and note
issued under this chapter shall contain on its face a statement that
(1) the corporation is not obligated to pay it or the
interest on it except from the revenue or assets pledged for it; and
(2) neither the faith and credit nor the taxing power of
the state or of a political subdivision of the state is pledged to the
payment of it.

Sec. 62.60.670. OFFICERS NOT LIABLE. An officer or employee of
the corporation is not subject to personal liability or accountability
because of the execution or issuance of bonds or notes.

Sec. 62.60.680. EXEMPTION FROM TAXATION.  (a)  The real and
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personal property of the corporation and its assets, income, and
receipts are exempt from all taxes and special assessments of the
state or a political subdivision of the state.

(b) This section does not affect or limit an exemption from
license fees, property taxes, or excise, income or other taxes,
provided under any other law, nor does it create a tax exemption with
respect to the interest of any business enterprise or other person,
other than the corporation.

(c) The exercise of the powers B"ar>ted by this chapter shall he
in all respects for the benefit of the people of the state, for their
well-being and prosperity, and for the improvement of their social and
economic conditions. Therefore, the corporation is not required to
pay a tax or assessment on property owned by the corporation under the
provisions of this ihapter or on the income from the property.

(d) Bonds and notes issued under this chapter aro issued by u
body corporate and public of the state and for an essential public and
governmental purpose. Therefore, the bonds and notes, the interest
and income from them, and all fees, charges, funds, revenue, income
and other money pledged or available to pay or secure the payment of
the bonds and notes or interest on them, are exempt from taxation
excep': for inheritance, transfer, und estate taxes.

Sec. 42.40.690. REVERSION OF ASSETS. If the corporation ceases
rroej>ist, for whatever reason, its assets revert to the state.

A ricte 7. personNeL AND LABOR RELATIONS.

Sec. 42.40.700 PERSONNEL. (a) Employees of the Aluska Railroad
are employees of the corporation nnd not of the state. The provisions
of AS 39 do not apply to employees of the corporation.

(b) The collective bargaining agreements between the corporation
and its employees shall remain in effect until they expire by their
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terms or, as required under 45 U.S.C. 1206 (Alaska Railroad Transfer
Act of 1982), they are renegotiated, subject to the approval of the
board.

(c) The corporation may not enter into a collective bargaining
agreement concerning wages, hours, working conditions or other
employment terms, conditions and benefits with an organization
representing the corporation's chief executive officirl, or executiv,
Nofficials appointed by the chief executive official. "

Sec. 42.40.710. POLITICAL ACTIVITIES. (a) Money, assets, or
property of the corporation may not be used for political activity
I[However, board members and employees of the corporation may

® communicate with and appear before committees of Congress, the
state legislature, and municipal governing bodies in connection with
matters directly affecting the corporation,

(b) A board member or employee who violates the provisions of
this section is personally subject to a civil penalty assessed by a
judge of tho superior court in an amount not to exceed $5,000.  An
action to enforce this section may be brought by any person.

ARTICLE 8. GENERAL PROVISIONS.

Sec. 42.40.900. APPLICATION OF EXISTING STANDARDS.  The Alaska
Railroad Corporation is not subject to the jurisdiction of the Alaska
Transportation Commission. The following laws do not apply to the
operations of the Alaska Railroad Corporation:

(1) AS 19;

(2) AS 30.15:

(3) AS 35

(4) AS 37.05:

(5) AS 37.07;

(6) AS 37.10.010 - 37.10.060:
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18
19

21
22
23
24

(7) AS 37.10.085;
(8) AS 37.20;
(9) AS 37.25;
(10) AS 44.62.040 - 44.62.320.
Sec. 42.40.950. DEFINITIONS. In this chapter,
(1) "board” means the board oi: directors of the Alassa
Railroad Corporation;
(2) "corporation" means the Alaska Railroad Corporation;
(3) "date of transfer" means the date on which the United
States Secretary of Transportation delivers the deed ofconveyance for
the properties of the Alaska Railroad wunder 45 U.S.C. 1201-1214
(Alaska Railroad Transfer Act of 1982);
(4)  "employees" means all persons employed by the
corporation including executive officials;
(5) "railroad utility corridor" means a right-of-way for
railroad and related purposes as defined in 45 U.S.C. 1202(11) (Alask i
Railroad Transfer Act of 1982).
(6) "land" means all real property, including tide and
submerged_land®
— X'D rail properties” means all real and personal proparty,
tangible and intangible, of the corporation.
Sec. 42.40.990. SHORT TITLE. This chapter may be referred to as
the Alaska Railroad Corporation Act.

* Sec. 3. CONFLICTING LAWS INAPPLICABLE. If provisions of this Act are

25 in conflict with the provisions of other law, the provisions of this Act
26 prevail. Where possible, provisions of this Act shall be construed so that
they do not conflict with 45 U.S.C. 1201-1214 (Alaska Railroad Transfer Act
23 of 1982).

21

29

* Sec. 4. APPOINTMENT OF FIRST BOARD OF DIRECTORS OF ALASKA RAILROAD

-27- HB 512



© O — oo o1 B~ ww N e

CORPORATION.  Notwithstanding AS 42.40.020 enacted in sec. 1 of this Act,
the governor shall designate the terms of the appointed members of the
first board of directors of the Alaska Railroad Corporation as follows:
(1) one shall serve atermof two years;
(2) one shall serve atermof! three years;
(3) one shall serve atermof four years; and
(4) two shall serve atermof five years.

* Sec. 5. EFFECTIVE DATE.  This Act takes effect immediately in
accordant with AS 01.10.070(c).
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SENATOR inin
ARLISS STURGULEWSK1 vlv(i)lﬁwu
JUNEAU. ALASKA 99611

2057 SHELDON JACKSON
ANCHORAGE. ALASKA 99506 (607) 465-3618
SENATE DISTRICT F, SEAT A

§,matz
MEMORANDUM March 1, 1984
TO: All Members of the Legislature
FROM: Senator Arliss Sturgulewski. &/"

Senate District F, Seat A N

RE: The Experiences of the Alaska Renewable Resources Corporation
(Or the Rise and Fall of ARC)

Dean F. Olson, Adjunct Associate Profeo ?or, School of Business fi Public
Affairs, University of Alaska-Anchoraga former trustee of the Alaska
Renewable Resources Corporation, has written an excellent analysis of the
Alaska Renewable Resources Corporation which was created by the legislature
in 1978. After numerous legislative changes, the now-named Alaska
Resources Corporation will be dissolved on July 1, 1989 if MB 685
introduced by the Sheffield administration becomes law.

Dean Olson has described what happened to an organization created with
interest and enthusiasm to broaden economic opportunities in renewable
resources. He makes specific recommendations as to why it is important to
create political, independence for a public corporate structure and yet
retain certain legislative and executive prerogatives. His analysis can
be oi value while considering various proposed structures currently before
the legislature.

Enclosure
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This paper describes the experiences of the Alaska Renewable Resources

Corporation (ARRC) during the period from 1979 to 1932. The paper begins

with a brief description of the founding legislation and the policy making
environment which existed at the time the ARRC was established. The paper
then traces the operating experiences of the agency over the three years
period ending in June 1982. Finally, certain conclusions are drawn from
the ARRC experience in the hope that other governments contemplating simi-

lar organizations can avoid making the same public policy errors.

The use of federal funds to broaden and strengthen the private sector
through equity investment into privately owned businesses has been accepted
public policy for nearly thirty years. Since the mid 1950's federal
programs have supported privately owned venture investment firms known as
Small Business Investment Corporations (SBIC's) and Minority Small Business
Investment Corporations (MESBICS). In the 1960's a number of Community
Development Organization (CDC's) were established to further assist the

business development efforts of selected target groups.

State support of equity Investment into private business 1s a more
recent development. Since the early 1970's State support for venture
investment into private enterprises has lead to the initiation of develop-
ment institutions in Massachussetts, Connecticut, Maine and Kentucky.
While these organizations differ considerably they share the broad goal of
enhancing private business development through the placement of various

types of risk capital.



In Alaska, the State Legislature established (in 1978) and funded (in
1979) the Alaska Renewable Resources Corporation. The Alaska Renewable
Resources Corporation (ARRC) was to be funded in yearly intervals at 2.5%
of the State's oil and gas royalty > ceipts. ARRC's goal in general terms
was to create a broadened economy based more upon renewable resource busi-*
nesses. The ARRC was to accomplish this goal through venture capital pla-

cement into private businesses owned in the majority by Alaskan residents.

Managed initially by a board of three full time trustees appointed by
the Governor, the ARRC could make equity investments for up to 49%% of an
investee's outstanding common stock and could make loans on any terms which
accommodated the needs of the new or expanding business. Any single
investment was limited to $1.5 million unless 'follow-up' investment was

regarded as necessary to preserve the initial placement.

In 1982, after three years of operation, discontent with the ARRC
resulted in legislation which made significant changes in the scope of the
agency's investment policies; the size of investments it could make, and
how the agency was funded and organized. Further legislation is being

planned in 1984 to terminate the agency.

Il. Founding Legislation and Public Policy Issues

By any objective measure the legislation establishing the ARRC was
creative public policy. Prompted by the realization that oil and gas
royalty income to the State would begin 'playing out' in the early 1990's,

certain legislators and Alaska's Governor (Jay Hammond) promoted the



Authority (AIDA) waes created to 'package’ small business loans into larger
tax exempt bond issues for public sale. The Alaska Commercial Fish and
Agricultural Bank (CFAB) was created as a cooperative lending institution to
make loans to farmers, fishermen, fish processors and timber producers.

The Alaska Permanent Fund (APF) was created to serve as a savings account
into which a proportion of royalty receipts was to be placed as a hedge
against the future downturn in revenues. Additional institutions were
created to enhance hydroelectric power generation (the Alaska Power
Authority) and to support the residential construction market (the Alaska

Housing Finance Corporation).

The ARRC was intended to ‘'balance out' the above rainbow of develop-
ment institutions by providing a source of equity financing to new and
expanding businesses engaged in the production of renewable resources
(Fishing and fish processing, Agriculture, Forest products, and Alternative
energy). The agency wes empowered to own up to 49% of the outstanding
common stock of target enterprises,, Further, the ARRC could make loans at
any interest rate for a term of less than 30 years. The ARRC also had
granting powers which it could employ to stimulate inquiry into new tech-
nology which might enhance renewable resources. Finally, the ARRC could
provide technical assistance funds for business development. Totals loans

and investment into a single business was limited to $1.5 million.

The initial legislation provided that the ARRC was to receive 2.5% of

State lease bonuses, rentals and royalty income. In practice, the agency
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budgets. Over the three year period ending in June, 1982, the ARRC

received below 1% of State receipts.

The ARRC was governed by a full time board of three trustee appointed
by the Governor for four year terms. The trustees (and all other ARRC
employees) were employees of the State of Alaska. There were nu pro-
fessional qualifications for trustees provided for in the legislation. The

three trustees were to have equal authority and responsibility for agency

decisions.

The ARRC was designed to work in concert with private busi-

nesses to:

(1) rehabilitate, enhance and develop renewable resources by
providing maximum opportunities for employment and a higher
standard of living for its citizens; and

(2) further the development of renewable resources that would

contribute to a stable self sustaining state economy,
employment and life style alternations for citizens

(AS 37.12.010).

The legislature agreed, when passing the ARRC legislation, that
achievement of the above public policy objectives was being retarded by a
cyclical, narrowly based economy. The ARRC was directed to remove barriers
to achieving a broadened economy by assisting in research and development

and by providing venture capital to renewable resource businesses owned by

Alaskan citizens.

The enabling legi lation permitted considerable financing flexibility

by the ARRC. Nb income or minimum yield requirements were placed upon the



agency. Grants could not exceed 10% of ARRC capital, but this was never a
serious constraint. Because operating funds were appropriated each year,
the agency did not have to live within budgets bounded by its investment

income.

In sum, the ARRC was created as a part of an array, a 'rainbow’, of
institutions designed to increase economic opportunities for Alaskans. The
ARRC's role was to provide high risk capital to start-up and expanding
businesses in renewable resource industries. An agency of State govern-
ment, the ARRC was managed by a tripartite board of trustees of equal
authority and was given substantial flexibility in the selection of alter-

native investment structure to employ in placing its investments.

I11. Operating Experiences 1979-82

The ARRC attracted inmsdiate interest from Alrikans with business
ideas. Within six months from its beginning the agency had received
several hundred proposals. Many proposals were not well developed, while
others were complete business plans. Over the ‘hree year period the ARRC

received an average of 400 proposals per year.

The ARRC loaned or made investments intc about 3 of the proposals
reviewed. An imnense amount of staff energy was devoted to screening pro-

posals and investigating business plans nearing completion.

<M



ARRC was a "State loan program" (a source of soft money) it was difficult
to make turndowns stick. Applicants whose proposals had been turned down
would cften protest to legislators and succeed in getting their proposal
reviewed a second time. While their tactic did not result in an investment
it did consume and inordinate amount of energy. Turndowns were par-
ticularly difficult to enforce when the proposing business was a major fac-
tor in the economy of a small Alaskan community. In these instances local

and State politicians would join forces in seeking a favorable review.

By early 1980 the ARRC had acquired the reputation for being slow to
reach isions and for being harsh in its evaluation of proposals.
Legislators assailed the agency for 'not getti-ng the money on the street’
fast enough. Review of business plans did require three to four months.
Investigation and 'due diligence' on the plan and the background of manage-
ment personnel often requires this length of time; a fact little appre-
ciated by most applicants and legislators accustomed to dealing with

collateral lenders.

In May 1980, one year from the operational beginnings of the ARRC, the
legislature direr, od the agency co help seafood processors prepare for a
salmon harvest of historically large proportions. Prompted by concerns
that domestic processing capacity would fall short of the harvest the
legislature appropriated $15 million for the ARRC and directed the agency
to suspend normal business planning and investment criterion, as well as

the $1.5 million investment limit, and move to aid the industry in its



In addition, in May 1980, the legislature directed ARRC to move to
assist timber processors in Southeast Alaska build wood-fired electrical
generation plants so as to conform to EPA pollution standards. Again, the
emergency legislation suspended the ARRC's normal screening criteria and
the $1.5 million investment limit. Some $5.2 million was allocated to this

special purpose.

The effect of the emergency legislation for fish and timber processors
was to redirect the ARRC's strategic focus away from new business
development and toward the 'fast tract' restructuring and refinancing of
existing businesses. The table below shows th'e Imagnitude of this type of
activity in relation to the total portfolio on June 30, 1981 and 1982..

Refinancing activity accounted for about three quarters of the portfolio in

each year and about one quarter of the number of transactions.



Alaska Renewaole Resources Corporation
Portfolio by Type

of Transaction

June 30
($=000)
$
1981 1982 1981 1982

Refinancing $17,212  $21,448 0 7
Expansions 1,425 1,711 5 6
Start-ups 3,699 4,762 9 11
R & D and
Demonstration 1,088 646 7
Totals $23,424  $28,567 27 29

The strategic redirection c.. the ARRC, from business developer to
business savior, is in retrospect the single most important factor in
understanding the agency's short and confusing history. The emergency
redirection of effort served to cloud the strategic role intended for the

ARRC. The ARRC never recovered from the confusion.

Another element of importance in understanding the ARRCSs experience
is the organizational structure created in the initial legislation. The
tripartite board of full time trustees of equal responsibility and

authority produced incredible confusion in the internal operation of the



ARRC and in the external environment of the agency. The concept simply
could not be made to work. It is hard to imagine any combination of execu-

tive personalities which could function effectively in this context.

The dependency of the ARRC upon annual legislative appropriations for
operating and investment budgets produced several operational impediments.
First, ARRC personnel could never be sure that the agency could participate
in second or third round financings of start-up companies. Follow-up
financing of this type is common in more than one-half of all new busi-
nesses. The initial venture investor is usually a player in these sub-
sequent 'trips to the well ' by the venture. The ARRC could provide no
assurance to prospective co-investors that it would be in existence to help
with any future financings. Second, the ARRC emerged as a political foot-
ball each year. Legislative supporters of the ARRC and the public policy
issues underlying its creation found it increasingly difficult to convince
legislators with disappointed constituents. Furthermore, as more legisla-
tors became aware that the ARRC could and did take equity positions in pri-
vate businesses, philosophical concerns about the basic public policy issues
became more pronounced. Philosophical support for the agency was never
strong and began to erode fairly quickly with a few well publicized turn-
downs and an equally well publicized bankruptcy in which the ARRC took

control of the enterprise.

The ARRC invested in over 30 businesses over the three year period
under review. Table Il shows that from its beginning in 1979 to June 30,

1982, the agency placed $23.3 million in loans and $7.2 million in equity



investments. The preponderant role played by the two ‘'assistance funds' is

again quite evident.

Table 11

Alaska Renewable Resources Corporation
Total Loans & Equity Investments

Fiscal Year Ending

June 30,
($7000)

Loans 1980 1981 1982 1983
Agriculture $3).6 $273.9 $790.1 $261.9
Fisheri es 2,310-2 5,965,0 7,557.3 4,129.2
Fisheries Assistance Fundi 5,,023.6 10,748.8 11,129.0 8,398.4
Forest Products 201.0 531.7 2,228.5 351.4
Forest Assistance Fund2 ' 164.3 1,600.0 3,470.2
Manufacturings 370.0

sub-total $7i,522.4  ST7ARBIT  $23,304.9 $16,931.1

Equity Investments
Agriculture $50.0 $50.0
Fisheri es $375.1 - 735.5 871.5 $666.5
Fisheries Assistance Fundi 500.0 4.513.6 4.091.1 3,741.3
Forest Products 150.0 350.0 433.1 433.1
Forest Assistance Fund2 1,800.0 1,800.0
Manufacturing

sub-total $.1,025.1 $5,679.1 $7,245.7 $6,640.9
Total $8,597.5 $23,362.8 $30,550.6 $23,622.0

NSpecial legislation passed in May 1980 directed the agency to provide
emergency refinancing to fish processors.

ASpecial legislation passed in May 1980 directed the agency to provide
emergencing financing to forest product producers.

NLegislation passed in May 1982 permitted the agency to invest in manufac-
turing and mining.
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While the volume of transaction activity grew quickly, the full time

staff remained small. The first professional employee was hired in March
1980. By the end of that year four investment officers had been retained.
As Table 111 reveals, operating expenses were relatively low in relation to
the volume of funds invested and the volume of proposals reviewed.
Operating expenses were about 8% of portfolio volume in 1980 and declined
to 3.6% in 1982. Operating costs include expert help retained to review
specific proposals as well as all full time staff expenses. Table 11l also
reveals that the technical assistance and granting powers that the agency
enjoyed were never a major dimension of the ARRCs activities. Finally,
provisions for the 'write down' of loans and investments are depicted.
Some 20.9% of the portfolio was reserved for loss in 1982. The actual
write down of portfolio assets amounted to 22.7% over the fiscal year

ending June 30, 1983.



Provisions for Losses,
Operating Expenses, Technical
Assistance and Development Grants

Fiscal Year Ending

June 30,

($ 00)
1980 1981 1982 1983 Totals
Technical Assistance $295.3 $94.6 $66., 6 $456.5
Development Grants 51.1 167.4 5*0 - 223.5

Provision for:

Loan Losses - 261.1 4,712.,9 3,420.1 8,394.1
Equity Losses - : 1,671.,6 259.9 1,931.5
Operating Expenses 687.5 1,111.0 1,096.7 627.4 3,522.6

Each portfolio company is unique. The investment structure employed
by the ARRC in each transaction was tailored to investor requirements. The
following descriptive examples of the types of transactions the ARRC
completed illustrate the diversity of the investment structures employed by
the agency.

Portfolio Company A A major fish processing company operating in several
fishing communities' through out Alaska had grown rapidly since its incep-
tion in the mid 1960's.

The company's commercial bankers were requiring a major refinancing
which would improve working capital balances and bring better balance to
the company's debt to equity ratio. The company was closely held by
Alaskan fishermen. The refinancing could not be accomplished within the*
resources of the existing owners. Financial performance of the company,,
the condition of the new issues market, and uncertain industry forecasts’
combined to render a public offering of equity unattractive. The ARRC and
another venture capital investor invested a total of $6.5 million. Certain
assets were purchased by the investors and leased back to the company under
a lease purchase agreement. The ARRC also acquired a minority equity posi-
tion in the company through a purchase of common stock and a convertible
debenture. A stock repurchase formula v/ias negotiated which would enable
the company to purchase the ARRCs stock position over several years. The

-12-
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company later exercised its option to repurchase the property and has begun
tc purchase ARRC held stock.

Portfolio Company B A large Pacific Coast firm had gone bankrupt and the
trustee was liquidating assets, some of which were in Alaska. A group of
Alaskan entrepreneurs and the ARRC acquired a fish processing plant from
the bankruptcy court with the intention of converting the plant to process
'bottom fish', an underutilized resource. The plant was purchased with a
$3.5 million loan and investment by the ARRC. The structure consisted of a
$2 million note secured by plant and equipment; a $1 million subordinated
convertible note, and a $.5 million purchase of 47% of the new company's
outstanding common stock. The ARRC later provided substantial additional
funds to finance conversion and provide working capital. The new company
went bankrupt in 1982. The ARRC owns the facility.

Portfolio Company C A group of Alaskan entrepreneurs had acquired the west
coast license for a patented enzyme for conversion of fish waste into a
high protein concentrate. The new company needed funds to build a prototype
processing plant in hopes of confirming the feasibility ofthe enzyme when
employed under actual production conditions. The ARRC provided $535,000 in
initial financing through a $335,000 subordinated note with deferred
payments of interest and principle and a $200,000 purchaseof 30% of
outstanding common stock in the new company.

Portfolio Company D A group of 30 Eskimo fishermen in western Alaska
desired to enter a'commercial herring fishery which had begun the year
before along the coast near their villages. The fishermen needed materials
and technical assistance in building the herring skiffs, purchase of the
outboard motors and other gear, and to organize a producers cooperative.

The ARRC provided loan funds direct to each fishermen to build his own
boat and buy the gear. The ARRC also paid for technical assistance to get
the project underway.

Portfolio Company E A successful commercial crab and halibut fisherman
needed financial help to convert his vessel to a 'long liner' for the har-
vest of bottom fish. As a demonstration project, the ARRC financed the
conversion costs and, through the purchase of common stock in a newly
formed company, provided start-up working capital. The initial investment
consisted of $175,000 in a subordinated deferred payment loan and $175,000
in equity.

Portfolio Company F A successful ship repair facility needed funds to
expand docking and plant facilities and to purchase a major item of equip-
ment. The owners could not finance the equity portion of expansion costs

and bank lending was not suitable for the young firm in terms of interest
rates or repayment schedule. The ARRC provided $350,000 in subordinated

deferred payment debt and $150,000 in equity in exchange for 22% of
outstanding common stock.

The conmmon elements in each of these examples is the assumption of

high risk by the ARRC and other Investors. Conventional lending sources

-13-



capital requirements were well beyond the capacity of the existing owners.
,' quently, the ARRCs investment structure employed a combination of loan
and equity capital. Restructuring of the investment a year or two later

was required in many cases.

In May 1982, in response to encouragement from the Board of Trustees

and testimony from others, legislation was passed which dramatically

changed the ARRC. The tripartite board was replace by a part time board of
five persons. The maximum investment per transaction was reduced to

$500,000. Manufacturing and mining were included among eligible industries.

Importantly, the rewly named agency ’'the Alaska Resources Corporation’
(ARC), was endowed with the portfolio then in -existence and about $12
million in uncommited investment capital it held at that point in time.

This reduced the political sensitive of the agency but did not remove it

from political supervision in that the Governor retained appointive pcwers.

Since May 1982, the ARC has been essentially inactive as regards new
investments. The present governor is reportedly drafting legislation which
would terminate the agency in 1984, thus bringing to a close a noble

attempt to implement creative public policy.

IV. Conclusions from the ARRC Experience

Certain conclusions can be drawn from the three year period the ARRC

existed. While the Aiaskan experience need not be a forecast of outcomes



experience does suggest that any such attempt be attentive to the following

factors.

(1) Discussion of proposed legislation establishing a State
financed venture capital investment organization should be open
and well publicized. Many Alaskan legislators and the public
in general had a very poor understanding of venture (equity)
investment and little appreciation of the public policy issues
raised by government ownership of private companies;

(2) Do not depart from fully tested organizational structures
in use by successful businesses. Full-time boards are not an

effective organization for this purpose.

(3) Establish the organization with a definitive endowment

of paid in capital. Earnings should be retained by the organi-
zation.

(4) Require the organization to attain self-supporting opera-
tions within a specified period of years; provide for the orga-
nization to issue its own securities without the guarantee of

the State.

(5) Establish a certain minimum experiential and professional
qualification for appointments to the board of directors.

(6) Provide for separation of employees from State employment.

Permit salary and compensation structures analagous to those in

private industry; and,

(7) Prov'de clear strategic focus to the organization in the

enabling legislation.

These conclusions underscore the importance of providing for the
political independence of the organization except for the ultimate power of
th2 legislature to terminate and the power of the executive to appoint. The
Alaskan experience suggests that measures which fall short of providing for

such independence are too prone to political abuse to become effective

agents of economic change.
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THE FOLLOWING MESSAGE WAS RECEIVED IN THE U. S. MAIL BY THE
> ANCHORAGE LEGISLATIVE INFORMATION OFFICE *

T0: ALL MEMBERS
ALASKA LEGISLATURE

FROM: JEFFREY N. JOHNS v
1i02 WILD ROSE COURT
} ANCHORAGE, AK 99502

* SUBJ: SB 346 '(INCREASING THE POWERS OF PSYCHIATRISTS)"

IT IS VERY DANGEROUS TO GIVE PSYCHIATRISTS POLICE POWERS.
PSYCHIATRISTS HAVE A SUICIDE RATE 7 TIMES HIGHER THAN THE

) GENERAL POPULATION (FREEMAN, AMERICAN JOURNAL OF PSYCHIATRY).
ELECTRIC. SHOCK, PSYCHOSURGERY AND DRUGS CAUSE MEMORY LOSS,
KILL BRAIN CELLS AND OTHER WISE HARM INDIVIDUALS. THESE

) FACTS ARE WELL DOCUMENTED. PLEASE OPPOSE THIS LEGISLATION.,

['st JEFFREY N. .

SRR T R T E R T T T A A A T T A At T AR T e R T T A T A S T A A T
‘' 3/8/84, SHIRLEE ANC LIO, 22446

THE FOLLOWING MESSAGE WAS RECEIVED IN THE U. S. MAIL BY THE ,
ANCHORAGE LEGISLATIVE INFORMATION OFFICE.
> i

. T0:
) FROM: SHERWIN A. START

320 MCCARREY STREET, 'C
ANCHORAGE, AK 99504

\ <H) 337-8988

1 SI1JBJ-

*BEING AN RAILROAD TRANSPORTATION PLANNER, THE LEGISLATURE IS DOING A
MONUMENTAL DISSERVICE TO BOTH THE LEGISLATURE AND THE FUTURE GENERATIONS
OF RESIDENTS OF THIS STATE BY PURCHASING THE ALASKA RAILROAD AS IT WILL
NEVER OPERATE IN THE BLACK!!l ~ THE FEDS HAVE WITHHELD OR ALTERED THE
'INFORMATION AS TO COST OF TAKEOVER BY SUBSTANTIAL AMOUNTS (UNDERESTIMATED-
ESTIMATED%. | FURTHER BELIEVE THAT THE VOTERS OF THE STATE SHOULD HAVE

IA CHANCE TO VOTE WHETHlER WE SHOULD BUY IT OR NOT!!!

) IS/ SHERWIN A START

Jodfct. > *#3fcr x4 *JUFeMIHUE™ JBLK R
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See Page B-2, RAILROAD Alaska Railroad may make commuter runs to the Mat*Su Valley In the future.



Buifroad plan gains support

Continuedfrom PageBl woul be about qe hour4

I’OU com arapié Wlt
sm ommuter test tral r|v tlm nves men
enou h rlders somﬁ doMi [IOH tO S ral ten
IOVB tmo e e en3| tra EIWEGH lﬂ(? IV%
ser ICE C($ be COSt e eCtIVG a e .coula cu

nt wa m uteso the journey, the
A el Chon ‘% P

tor OF qa 9 on en €. urve
! T

a]j]d aII [
em Ral aoP’Pth
ap ens then the whole # K
|s one or three cr four ticke fici s sald op er
% coss or etr woud
he nev(\! marketmg surv a u W|ce as muc %{seat

P B et S

@ush
%n t ercent 0 8 aartlcu?aﬂ ?om utersery-

commute inferyiewed ice is.run in s».nmer, when all
said te‘)é woll

con3| er tak-  exis mg% passe gae cars are In
mgB ain mw (e t use eraldo
R S
edyle ﬁver Ir]nortat epartme ransporta
n o |C|assa these may be |o ' StIC essal
teasrtd fo satisfy,especially in a etaled cost studies of

“There isn't %omg to be % ggmrgggtﬁr d%%re/ IC?he ofﬁcla?t

traﬁ rﬁ?mjltne 8 Wu rer?]e state does not

but the oIO 8 %tengtnce% {T(]JOsnu%cp zgeaXtta te %E%ou
g e 1ig t Llata(r:lunske er\\/vlcg rsalesentg the 8
usitn orou h anning rt ? NS ortatl N
e or o ert g nﬁub}lc Fac?m S 0N t%
C gnet Onmf L uﬁ)y les?/venge coré]ml h I
P %eff cosf an(q dt t}/m |t ; ?erH eava|

|C|assg e raer] trip H
from a possl

tehds G\v
rojects cou flect
e fecision regal ing- the
|g way catridor.

tation" at t)w ‘<enn an %a]n

arks nghway junction



—-_\—-—-

fip- .-
TO! S KK EN' H.W. MILLER
HOUSE TRANSPORTATION-- REPTr2?2n,m,
SYEMANSKI, MCBRIDE, BETTISWORTHA FL°0,> HERRM*W»-
FROM  ROBERT GROVE
BOX 01550

FAIRPANKS Al 99708
479-6691~H 6 W

EE: HB 91, ESTABLISH A RAILROAD

MEG |« ENCOURAGE FAS~AGE OF tut? wmri i r..

SAM

PA-?rNGrrRN r? L THE RAILR<A> under ftdfrai contra? th? _corp- from making the

ANre S ?.V THN ir VirlJ?Rt? AN oener - AT hS M7 -

PKOM USING THE TRAIN in THE PAST. IE HIGH FARESHFORASmR?>?s?ANCES.DrSCOURA'(Ei)

EOM
o

w - aattc

) .= i JHOST
mmur i  —inmir ~fr.T-irialfTTniir Binriiir+ it

b saaanalaaBasia «BBABBVBBBaBB«@atafegasas



CHAMBER of COMMERTCE

Representative Bette Cato Crossroads oj the Air World
State Capitol

Pouch V

Juneau, Alaska 99811

Dear Representative Cato,
For several years the Anchorage Chamber of Commerce has been closely following the trans—
fer and operation issue of the Alaska Railroad. The Anchorage Chamber has expressed its

support of a strong independent railroad which operates as a business entity.

We feel our objectives, and the citizens of the state, are best achieved through passage
of HB 512. The major elements in this legislation which we support are as follows:

1. Specific reference under the legislative purpose of the eventual transfer of the
railroad to the private sector.

2. The independent status of the Corporation as an entity of the State.

3. The strength of the Corporation Board of Directors identified by its powers and
duties.

4. The establishment of the Executive Officers of the railroad to manage the day-to-day
activities of the railroad. * * .o» . * e r

5. We strongly support: the Railroad Corporation right to hold and manage its lands

including the right of eminent domain, nnd the right to request additional lands for
railroad purposes.

6. We support the inclusion of the strong bonding authority of the Alaska Railroad
Corporation.

7. We support the railroad generated revenues staying within the Corporation for future
railroad purposes.

8. And finally, we support the Alaska Railroad employees being employees of the Corpo—
ration.

We untila like to propose one addition to Article 4, Section 42.40.300 General rowers. \We
recommend that, the Corporation be permitted to lease a portion or all of the operation of
the railroad to a private entity. We feel this addition should be granted to the Corpo—
ration as an option to their management prerogatives and is within the overall intent of
the proposed legislation.

Ve recommend your support of this legislation.

Srncerely,

Al Fleetwood, President
Anchorage Chamber of Commerce

ANCHORAGE CHAMBER Of COMMERCE m415 F STREET. ANCHORAGE. ALASKA 99501 «+ (907) 272-2401 -w.



CHAMBER of COMMERCE

Representative Bette Cato Crossroads of the Air World

State Capitol
Pouch V
Juneau, Alaska 99811

Dear Representative Cato,
For several years the Anchorage Chamber of Commerce has been closely following the trans—
fer and operation issue of the Alaska Railroad. The Anchorage Chamber has expressed its

support of a strong independent railroad which operates as a business entity.

We feel our objectives, and the citizens of the state, are best achieved through passage
of HB 512. The major elements in this legislation which we support are as follows:

1. Specific reference under the legislative purpose of the eventual transfer of the
railroad to the private sector.

2. The independent status of the Corporation as an entity of the State.

3. The strength of the Corporation Board of Directors identified by its powers and
duties.

4. The establishment of the Executive Officers of the railroad tc manage the day-to-day
activities of the railroad. * < .* .F P

5. We strongly support the Railroad Corporation right to hold and manage its lands

including the right of eminent domain, and the right to request additional lands for
railroad purposes.

6. We support the inclusion of the strong bonding authority of the Alaska Railroad
Corporation.

7. We support the railroad generated revenues staying within the Corporation for future
railroad purposes.

8. And finally, we support the Alaska Railroad employees being employees of the Corpo—
ration.

We would like to propose one addition to Article 4, Section 42.40.300 General Powers. We
recommend that the Corporation be permitted to lease a portion or all of the operation of
the railroad to a private entity. We feel this addition should be granted to the Corpo—
ration as an option to their management prerogatives and is within the overall intent of
the proposed legislation.

We recommend your support of this legislation.

Sincerelv

AT Fleetwood, President
Anchorage Chamber of Commerce

anchorage: chamber or commerce - NiSi- street,anchorage,alaska sdsoi ¢ (907) 272-240!



February 24, 1954

Representative Bette M. Cato
Pouch V
Juneau, Alaska 99811

Dear Representative Cato:

The Alaska Railroad is an important asset to the state and vital to
the economy of Fairbanks. For this reason, the Greater Fairbanks
Chamber of Commerce and particularly its Transportation Committee

has devoted a great deal of attention to the details of the pending
acquisition and proposed plans for operation. This has been reflected
in our annual Interior Transportation Needs Report published for the
past three years and substantial input provided at wvarious public
and private meetings.

We have carefully reviewed legislationpending for railroad manage-
ment and operation. It is apparent that theauthors of HB 512 and SB
352 wished to establish a state owned entity to manage therailroao
that was as close to a private sector entity as possible given the
transfer constraints. We highly support this philosophy and offer the
following comments and suggestions to further strengthen this concept.

* We noted that the preamble of HB 512 and SB 352 contains the

basic intent and powers of the legislation, but the intent and
powers are not repeated in the b<dy of proposed AS 42, Chapter
40. Would it not strengthen this intent by setting itin State

Statute also?

* SB 352 and HB 512 offer the most attractive organization to
operate the railroad within the state government. We believe it
is preferable to have the railroad as an operating entity
separate from the Department of Transportation and Public Facili-
ties (DOTPF) or any other state department provided that DOTPF

is substantial!" involved in railroad expansion efforts.

* Al legislation is similar in that the governor appoints a board
of directors to provide overall railroad direction; however, SB 10
establishes a stronger criteria for membership selection. The

composition of the board will determine if the railroad is to be



operated successfully as a prudent state investment. For this
reason, we believe it important to consider that the appointed
board members will have a vastly different responsibility than
most other state boards, commissions and advisory groups.

The board of directors for the railroad will direct a megacorpora-
tion which will be dependent upon the expertise of the directors
for profit and growth. The talents and expertise of the board
members will be utilized for profit arid their obligations are
similar to those of directors of corporations in the private

sector. For these reasons, vie believe their selection and remuner-
ation should be similar. While ¢'3 10 provides better criteria for

board membership selection, neither bill addresses the question
of remuneration adequately. We suggest that perhaps renumera-
tion should be similar to that of a |legislator. This could ensure
the incentive necessary for full commitment by the board members.
Neither bill ensures that Interior Alaska (or any other area) is
represented on the board. This is of utmost importance to the
position of the Chamber of Commerce. We are not prepared to
endorse any legislation unless we are assured that Interior

Alaska has proper representation on the board of directors.

It is our interpretation that HB 512 (SB 352), as they are now
written, would not ailow railroad expansion into other modes of
transportation other than contractual arrangements. We concur
with this wording as long as the railroad remains in controlling
state owneship.

The most significant difference between SB 10 and HB 512 (SB

352) lies in state overview of railroad operations. This is an
extremely sensitive issue. SB 10 provides a close overview by the
administration and the legislature; while HB 512 reflects almost
no overview. This lack of overview extends to other state assets
made available to the railroad. It appears that the authors of
SB 512 tried to incorporate mechanisms to insure prompt and
economically sensitive attention from other state agencies based
upon frustrations experienced in the past when dealing with
these agencies. While we are sympathetic to these frustrations,
we do not believe it wise to attempt to cure ills of other state
agencies through the "Department of Railroads." They should be
addressed in a more direct manner. In our opinion departments

within the state should not have thiiir primary responsibility
compromized by overriding authority from another department.

State land and funds used for railroad operation demand some
overview, yet the railroad should not be subject to constant
review and approval by the administration and/or legislature.
We offer the following suggestions to deal with this sensitive
issue:



1. A distinction be made between railroad operation and rail-

road expansion. Railroad operation would be defined as
operating the railroad as received from the federal govern-
ment, the initial operating budget as set by the legislature
and future subsidies as requested by the governor s”-d/or
provided by the legislature. The board of director* .-uld
have complete authority over railroad operation. Subsequent
subsidies would have automatic state overview since they
would be at the discretion of the legislature. Land owner-
ship, as received from the federal government, should be
transferred to the railroad corporation in fee simple (both
surface and subsurface rights). Bonding for the railroad
operation (rew equipment, upgrading track, etc.) would be

limited to railroad revenue Donds and would not obligate
any other state asset. Since these bonds would reflect only
the railroad's financial strength, the board of directors
rhould have complete authority to obtain such bonding.

2. Expansion or certain railroad services (such as passenger
service) may be desirable for reasons other than profit
motive, and the state may wish to provide services or
extensions to guide and promote the state's development.
State land, funding and/or bonding basedupon other state
assets will be necessary. Aboard with a profit mandate
would be reluctant to embrace these measures if they would
adversely affect the profitability of the railroad, and the
state government should share in this responsibility and
authority. Therefore, it is sugge=ied thataction requiring
state assets (land, funding or bonding) receive close over-
view. State land used for railroad purposes should be

surface rights only (excluding grave-1 and possibly coal
extraction). Future righls-of-way should be by permit within
a state-owned transportation corridor established for all
modes and wutilities.

The above described concept provides for complete board authori-
ty and responsibility for current railroad operation and profita-

bility and limits liability to railroad assets. State overview
would be assured when assets other than the railroad's were
pledged and when expansion or services were deemed in the
state's best overall interest even though adversely affecting the

railroad's economy.

Neither bill adequately addresses private ownership. One method
which might be considered is that the railroad corporation create
stock and schedule its sale to private investors at market value.
Such a schedule must reflect the state's best interest and as a
minimum include 51 percent ownership for ten years and perhaps
longer to meet the federal criteria for continued operation. A
sunset requirement for a percentage of state ownership might be



We

Vve M , t:v-.

the best vehicle to use. If the legislature did not extend the
minimum percent of state ownership at the end of any time
incremfc.it, then an increased share of ownership would be made

available to private investors.

appreciate the opportunity to provide our thoughts and wish to

continue our involvement in developing this leqislation.



As Che community from which Alaska Railroad had its beginning, Seward has
been closely tied to the rail. " for its lifeblood, for all of it-"s SO year
history. The acquisition and man.. nnt of the railroad Dy the State of Alaska
is of vital concern to the citizens 0. Zis community.

The present Alaska Railroad operation, despite some physical plant problems, is

basically a sound operation. Clearly there is a need for plant improvements and
it needs the ability to extend rail to the resource richareasof our state.
Any new proposal for management must seek to maintain thoseparts of the
railroad that are operating effectively, and to cure, when possible, the
liabilities of the present system. The City of Seward 1is concerned that without
this analysis, the railroad could become less of a rail service. We should

improve its physical plant, allow it to function under professional management.
If this becomes the case, the City of Seward would fully support the railroad
transfer even if a price has to be paid. We would not, however, support such a
transfer if the rail system is not improved, and acquiring the Railroad requires
a cash outlay by the State.

MANAGEMENT:

As an integral part of the State®"s long term economic development policy, the
Alaska Railroad must be managed in such a way as to minimize the influences of
political cycles resulting from our election process. It must be operated with
the fiscal strength necessary to overcome the short term changes 1in governmen®.,
inflation rates, commodity prices and operating cost.

It is our desire that any Authority created to manage the Alaska Railroad be as
professional, efficient and aggressive as possible. We feel that the Authority
should operate as similar as possible to private enterprise and if possible,
should have the option of contracting for the operation of the railroad with a
private company.

To achieve these goals, the Railroad Authority should not be a Department o™ the
State government, but a separate entity. The Board should represent
professionals 1in the business and service areas allied to railroad operations.
The Board should be appointed by the governor, and serve terms of six years.
The board members should delegate a significant percentage of the management of
the railroad to uhe railroad"s chief executive. The chief executive must be the
best person available and possess railroad operating experience, and be
compensated accordingly.

The Railroad Authority should have the ability to bond or otherwise obtain funds
for upgrading and expansion. The railroad will initially require an investment
underwritten by the State.

It is important that the revenues generated by the Alaska Railroad do not become
part of the General Fund of the State of Alaska., but be put back into the
Railro: s General Fund for operation of the railroad. Equally important is the
need for all of the assets, including land to be in the control of the Railroad
Authority, not under the Department of Natural Resources. As part of the



transfer agreement, the Federal Government must allow the State clear title to
all Alaska Railroad lands. The Alaska Railroad Authority should also possess
the ri~ it of eminent domain.

DEVELOPMENT OF ALASKA RESOURCES:

Because of Alaska®"s size of land area, small population centers, and frontier
transportation infrastructure, Alaskans are particularly dependent upon
the Alaska Railroad for the growth and development of interior resources.

The City of Seward feels the railroad should be expanded and utilized as the
primary tool in developing the resources within the State of Alaska. Careful
expansion of the railroad will improve the overall business climate in Alaska.
We feel it 1is a legitimate use of State funds for for the State to use its
railroad to assist in opening up the undeveloped areas of the state.

PORTS:

Most Alaskan ports are operated by local governments. Recognizing that, it is
probable that with transfer of the railroad and its associated ports, the State
will find itself competing with local ports. Every effort should be made, if
possible to transfer railroad port operations to willing local governments.

IN SUMMARY, we stress that:

The Alaska Railroad be used to promote development and that the transfer and
enabling legislation promote that philosophy.

In conjunction with railroad expansion, the impact of a long lead time necessary
for railroad extension be recognized and shortened where possible.

Any State acquisition of the railroad be predicated upon the State®"s commitment
to provide funding to upgrade the capital and rolling stock facilities of the
existing system.

If the State acquires the Alaska Railroad, it should explore the option of
contracting the railroad®"s operation to a qualified private contractcr rather
than running it as a State enterprise.

If a State Constitution change is necessary to accomplish the creation of an
independent authority, we would support legislation to place the 1issue on the
ballot.



FEB27 A
City of Soldotna

BOX 409
SOLDOTNA, ALASKA 99669

W

CITY OF OPPORTUNITY

February 21, 1984

The Honorable Bette M. Cato
Chairman

House Transportation Committee
State of Alaska

Pouch V

Juneau, Alaska 99811

Dear Representative Cato:

As a follow-up to the public hearing held by the Transportation
Committee on Saturday, February 18, 1984 at the Borough
Building, Soldotna, Alaska, please enter the following comments
concerning House Bill No. 512, "An Act establishing the Alaska
Railroad Corporation to manage and operate the Alaska Railroad;
and providing for an effective date™.

I, personally, am in favor of the transfer of the Alaska
Railroad from the Federal Government to the State of Alaska for
23 million dollars. The plan to establish the Alaska Railroad

Corporation to manage and operate the railroad 1is a good one, and
similar plans have been used successfully many times.

The assets of the railroad 1in the Anchorage area alone far
outweigh the purchase price.

Were the State of Alaska to consider continued economic activity

and growth in minerals and agriculture, respectively, the
acquisition of the railroad becomes a critical and essential
first move. The mining and exportation of coal, and the
production and transportation of barley may determine the
economic healti of at least three large regions of Alaska. One

has to visuall!*/.e the movement of gravel from areas of abundance
to urban sections to appreciate the ability of a railroad to
move Tfreight cheaply and safely.

The acquisition of the railroad presents problems as well as
benefits. The problems are not beyond resolution.

Mr. Tatsuya Ishikara, Managing Director, Market Survey, Japan
Railway Technical Service Association, Tokyo, gave a fine report
on the benefits of a railroad system at ths International
Conference on Alaska®"s Resources that was sponsored by the
Resource Development Council for Alaska, Inc. and the State of
Alaska. The conference was held February 15 -16, 1984.



This is not a burning 1issue on the
Peninsula, but one feels that with
amount of support for the

west side of the Kenai
not too much effort, a great
railroad purchase could be located.

Sincerely,

Justin G. Maile
Mayor



Page 16, after line 10. 1insert a new section to read:

"Sec. 42.40.460. MUNICIPAL RIGHT-OF-WAYS. Upon request of a
"municipality the corporation shall grant to the municipality a
right-of-way .in a railroad utility corridor or in land owned by the
corporation to be used for a pedestrian walkway or trail. Before
granting a right-of-way under this section the board may require the
municipality to agree to hold the corporation harmless for any use

made of the right-of-way and t;0 execute the agreement in a form

approved by the board."

-1- 1719784
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