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MOTION FOR SUMMARY JUDGMENT
Defendants Fred J. Baxter et al., move this court for
entry of a summary judgment in their favor under the provisions
of Rule 56 of the Federal Rules of Civil Procedure.
This motion 1is based on the pleadings, deposition, the
accompanying memorandum in support, and on the. attached Affidavit

of Kerry Romesburg. These materials establish- that there 1is no



genuine issue as to any material fact and that defendants
entitled to judgment in their favor as a matter of law.
DATED this day of /. . 1982.
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DEFENDANTS®" MEMORANDUM IN SUPPORT OF SUMMARY JUDGMENT
l. INTRODUCTION AND SUMMARY
The question before this court is whether Alaska"s
student loan program, which 1is by far the most generous program
in the nation, can require two years residency as a condition of
application in order "to make virtually certain that students who

are not, in fact, bona fide residents of the State, cannot take



advantage of in-state rates.” Vlandis v. Kline, 412 U r 441,
454 (1973) ("Vlandis™) (emphasis added).

Judith Andress contends that the two-year requirement
violates the Federal Constitution®s Due Process Clause, Equal
Protection Clause, Privileges and Immunities Clause, and the
Citizenship Clause. Of these challenges, only the equal pro—
tection question merits any detailed response.

Denial of a student loan is not the denial of either a
fundamental political right (such as voting), or a basic neces—
sity of life (such as welfare or access to medical treatment).
Consequently, the equal protection standard to.be used 7is the
rational basis test. Hawaii Boating Ass*n v. Water Transpogta—
tion Facilities, 651 F.2d 661 (9th Cir. 1981) (“"Hawaii Boating").

The courts have upheld one-year residency, requirements
for reduced tuition rates at state schools where all students
actually remain in the state to attend school. E.g., Starns v.
Malkerson, 326 F.Supp. 234 (D. Minn. 1970), aff"d mem. 401 U.S.
985 (1971). It is not irrational.*to require two years of resi—
dency where..the. state. is..paying out-cash and where the recipients
may then take the money to attend out-of-state schools for up to
eight years. . .-

The rationality of the requirement is further enhanced
by the incentive created by the Alaska loan program to come to
Alaska solely to take advantage of this state benefit. Unlike
loan programs in the rr t of the nation, an Alaskan resident does

not have to pass a needs test, nor 1is there a family 1income



limitation for recipients of loans for waiver of interest while
in school. Alaska"s loans are available on the same terns to all
regardless of either need or family, income. In addition, other
states® loan programs lend only $2,500 per year to undergradu—
ates, and $5,000 to graduates. Alaska lends $6,000 and $7,000,
respectively.- The maximum total allowed.in other states 1is
$12,500 for undergraduates and $25,000 for graduates (including
any undergraduate loans); Alaska"s totals are $30,000 for under—
graduates,. $35,000 for graduates, and $53,000 combined. The
interest rate in other states is 9%; Alaska"s 1is 5%. Affidavit
of Dr. Romesburg. (Attached as Appendix 1.)

"Given the tremendous disparity between other states and
Alaska, 1t is_not irrational to require two years as a test for
the bona fides c.: a student®s residence. The state 1is lending
large amounts of money at extremely preferential®™ rates. "It
wishes that money to go. to persons who presently intend .to make
Alaska .their home after completing their education. -It is rea—
sonable to require a two-year residency requirement when money is
being lent to students who previously resided out-of-state, where
those students will be receiving up to $53,000 of"state money,
and when those students gan spend that money while .attending
school out-of-state for up to the next eight years. The "state
can rationally and constitutionally require a student to meet a -
two-year residency test in order o "show that student®s bona

fides and to assure the state that this money 1is going to persons



who intend to return upon completion of their education and make”

Alaska their home. ~

.-——.11_.  DESCRIPTION OF THE PROGRAM

AS 14.40.751- 14.40.806 sets forth the conditions for
the Alaska student loan program. Undergraduates may receive up .
to $6,000 per year (AS 14.40.759), while graduates may receive up
to $/-,000 per year (AS 14 .40 .763). Undergraduate students may.
receive loans for five years (or $30,000); graduate students may
receive loans for five years (or $35,000); and total undergradu—
ate and graduate loans may be received for eight years ($53,000).
AS 14.40.763(d). The loan is to be repaid at an interest rate of
51 per year for up to ten years. AS 14.40.763(f)"and (g)- There
is no needs test or family income limit.

As the Affidavit of Dr. Kerry Romesburg shows, "the
Alaska program is the most liberal program in the nation®." All
other states use the Federal Guaranteed Student Loan (GSL), which
requires that students meet a needs test and have family incomes
of. less than $30,000 per year for waiver of interest while 1in
school. The GSL lends only $2,500 per year to-undergraduates,
and a total of only $12,500. Graduate students under_ the GSL can
receive $5,000 per year for a total of $25,000, but that Total
includes undergraduate ioans. GSL"s are to be paid back at an
interest rate of 9% per year.

Only four other states have loan programs 1in addition

to the GSL: Alabama, Georgia, Kansas, and Oregon. All of. those



programs, however, are at least as restrictive as the GSL. Ala-:
bama provides Toans for medical and dental study at a 7% interest
rate and has no residency restriction. Georgia provides 91 loans
for up to $1,500 per year, for...study in "critical fields" of
study. Kansas provides "loans of last resort™ to students. If a
student can not qualify for a GSL, loans of up to $1,500 for a
first-time freshman, $2,500 for other undergraduates, and $5,000:
for graduate students are made available at 91 interest.- "Oregon
provides loans for medical and dental study at 97, interest. The
loans are for up to $2,500 per year. Affidavit of Dr. Romesburg.

In order to qualify for an Alaskan loan, an applicant
must: (1) be either a full-time college student, a high school
student, or scheduled to graduate from a high school within the
next six months; and (2) be a resident of the state, for two years
at the time of application. AS 14_A0.765. AS 14.40.7(C5(b)" fur-
- L - o - S s
ttier provides that:””" R -

. For purposes of this subsection, a person
qualifies as a resident of the state if at
the time he applies for-*the loan the person
- - ... (1) has been- present in the state for .

at least two years unless his absence -fror

the state during any part of the Two “y"ar.”j

w?0 due to military service; or-

_ () is a person who 1is dependent on a-

parent or guardian for his care, and the

parent or guardian has been present in the

state for at least two years.

It is this-two-year requirement which 1is challenged by

Judith Andrass as violating the Federal Constitution under the

Equal Protection, Privileges and Immunities, Due Process, and



Citizenship Clauses.”” Since the only serious question arises
under”the Equal Protection Clause, that issue will be discussed

first. . .

I11.  ARGUMENT
A. SUMMARY JUDGMENT 1S APPROPRIATE.

Rule 56 of *e Federal .Rules of Civil Procedures pro—
vides that summary judgment, "shall be rendered forthwith if the
pleadingsdepositionsanswers to interrogatories; and admis—
sions on file, together with the affidavits, 1if any, show that
there 1is no genuine issue as to any material fact and that the.
moving party 1is entitled to a judgment as a matter of law."”
Although defendants deny a. number of Ms. Andress®™ allegations,
even if all of Ms. Andress®™ factual allegations are correct,
defendants are entitled to judgment as matter of law.. *

e The only disputed fact which requires some explanation
is Ms. Andress "allegation that her "application is disadvantaged
by the priority given applications based on the applicant”s
length of residency in Alaska as required by AS. 14.40.767(a)(2)."
That statute provides for the award of points in order to allo—
cate priority among late applications, with some .points going for
length of residency in Alaska- The Alaska Commission®"on Post—
secondary Education has never applied that statute and will not
be applying that statute with "this year®s applications. Affi—
davit of"Kerry Romesburg.* Instead, as Dr.. Romesburg®"s affidavit

points out, if because of limited funds priorities were to be

6



awarded, the awards will go to applications on a first come,
first served basis. This course of action has been taken with
the advice of the Department of Law. Therefore, the only ques—
tion before this court is whether or not the two-year durational
residency requirement contained in AS 14_A0.765(b) 1is constitu—
tional. For that issue, there are no material issues of fact 1in
dispute, and _summary judgment 1is appropriate.

B. THE TWO-YEAR-RESIDENCY REQUIREMENT DOES NOT VIOLATE THE
EQUAL PROTECTION CLAUSE.

There is no question "length of residence may ... be

used to test the bona fides ofcitizenship.” Zobel v. Williams,

u.s. __, 50 U.S.L.W. 4613, 4617 (ancurring opinion of Justice
Brennan). liﬁ addfiion, the state has a legitimate interest in

assuring that state money and its preferential interest rates are
actually received by students who intend to make Alaska their
home. The United States Supreme Court®s pronouncements on resj-r-
dent tuition are equally applicable to student loans:

The State can establish, such reasonable cri-

- teria for in-state status as to make virtual- .

ly certain that students who are not, in
, — _m ee= fact, bona fide residents of the. State, but

who have come there solely for educational

purposes, cannot take advantage of the i1n—

state rates.
Vlandis v. Kline, 412 U.S_.* 441, 453-454 (1973) (""Vlandis").

Similarly, the 1issue here 1is whether a two-year re—
quirement is a reasonable way to make "virtually certain”™ that an
applicant has a present intent to return to. the. state after com—

pleting his or her education. The first inquiry in the equal



.protection analysis 1is whether the requirement is to be analyzed”
."Under .strict scrutiny-"or the rational basis test. *

The rational basis standard applies since neither a
.fundamental political right cr access to a basic necessity of
_life .is involved. Hawaii Boating Ass"n v. Water Transportation

Facilities, 651 F..2d 661 (9th Cir. 1981); Memorial Hospital v.

Maricopa County. 415 U.S. 250 (1974). Strict scrutiny 1is in—
volved only when genuinely significant deprivations are involved;

Deprivations which are only uncomfortable are
not enough, such as conditioning lower tuil—
tions at state institutions of higher educa-
tion upon a one-year residency requirement. -

Hawail Boating Ass T at 665, quoting from Fisher v. Reiser, 610
F.2d 629, 639, n.5. .(9th Cir.. 1979) , cert, denied, 447 U.S. >930
(1980) (Judge Hufstedler dissent). Like student tuition, denial
of the right to a state funded student loan is at best-ar. "uncom—
fortable deprivation.”™ Therefore, the-two-year residency rer{ >
.quirement-need only.be rationally related to its purpose of assur—

ing that student loans go onIy:tgHbong fide residents._
[ ) [ J

The.rational basis test was explained by the United
° X T % * ° .

Supreme Court in Dandridge v. Williams, 397 U.S. 471, 485 (1970);

In the area of economicr And social welfare,
a state does not violate the Equal Protection
« Clause merely because the classifications.--
...... made by its laws are imperfect. If the clas—
sification has some “reasonable basis,”™ it
does not offend the Constitution simply be—
cause the classification T"is not made with
mathematical nicety or because 1in practice it
results 1in some, inequality.” Lindsley v.
Natural Carbonic Gas Co., 220 IT.IH 61, -78.
1The problems oli government are practical
ones and may justify, if ebay do not require,
rough accommodations -- illogical, it may be,



eand unscientific.1l Metropolis Theatre Co. v.

City of Chicago, 228 U.S. 61, 69-70. "A sta-

tutory discrimination will not be set aside

if any state-of facts reasonably may be con—

ceived to justify it." McGowan v. Maryland,

366 U.S. 420, 426.

That rational basis exists here. First, it should be
noted that the choice of the level of scrutiny usually determines ™
durational "residency cases. For a period of time there was sub—
stantial confusion concerning whether strict scrutiny was always
required in durational residency cases or was limited to only
those 1instances where significant; deprivations resulted .from
failure to meet the residency requirements. E.g., Memorial Hos-
r>itul v. Maricopa. County, supra, 415 U.S. at 257; Cole v. Housing
Authority of City of Newport, 435 F.2d 807 (1st Cir. 1970);
Fisher v. Reiser, supra.. .As a result, various courts ruled dif—
ferently on almost 1identical 1issues. E.g., compare Larsen v m>
Gallogly, 361 F.Supp.-305 (D.. -Rhode, Is. 1973). (two-year residency
requirement- for divorce subject to strict scrutiny;, held uncon-
stitutional) with Mendez v. Kellé#, 380 F.Supp. 985 (E.D. N.Y.
1974) aff*d on other grounds, 530 F.2d 457 (2d- Cir. 1976)
(two-year requirement for divorce subject- to rational basis test;
held constitutional);. Bolahewski v. Raich™, 330 F."Supp.. 724 (B.C.
Mich. 1971) (three-year.residency requirement for mayor subject
to strict scrutiny; held unconstitutional) with Walker v. Yucht,
352 F.Supp- 85 (D.C. Del. 1972) (three-year.residency requirement

for candidates for General Assembly subject to rational basis

test; held constitutional); State v. Wylie, 516 P.2d 142 (Ak.



1973) (one-year residency requirement for state employment sub- *
ject to strict-"scrutiny; :-held unconstitutional) with Ostendorf v.
Turner, All So.2d ago (D;H. App. 1982) (five-year residency re-
quirement for homéstgad exémption subject to rational basis; held
constitutional). It is extremely rare for a durational residency
requirement to be overturned under the rational basis test, and =
usually will only occur in outrageous cases. E.g., Antonio v.
Kirkpatrick, 579 F.2d 1147 (8th Cir. 1978) (ten-year residency
requirement in order to run for state auditor); Massey v. Appol-
lonio. 387 F.Supp. 373, 376-377 (D. Me. 1974) (three-year resi—
dency requirement in order to be licensed as a lobsterinan). 1/
Establishing bona fide residence, or domicile®,” occurs
when a person both (1) 1is physically present within t.ie state;
and (2) intends to remain®and make a home. E.g., State v. Adams,
522 P.2d 1125 (Alaska 1974); Rest; tement (Second) of Conflict of
Laws, 88 15, 16, 18 (1971). Applying these princip"ies","howiver, ~
?s often extremely difficult - particularly the determination of

intent:

1. The Alaska Supreme Court, for one, until® recently held that
durational residency requirements always- required a compelling
state interest. See, Williams v. Zobel, 619 P.2d 449, 451-452
(19,80). The Alaska Supreme Court now analyzes durational res—
idency requirements under its intensified scrutiny test, which is
an intermediate balancing approach between strict scrutiny and
the rational basis test. Id. This "intensified scrutiny™ test
was set forth in State v. Erickson, 574 P.2d 1 (Alaska 1978). In
a May 5, 1981 informal opinion®™ to Representative Don Clocksin,
Assistant Attorney General Bruce Botelho stated that he believed
that the Alaska Supreme Court would overturn the two-year®resi—
dency requirement, primarily applying the Erickson balancing
test. Upon closer review,” this office now believes that, the
two-year requirement would meet even the stricter Erickson test.



[1]1t is known jurisprudential fact that these

requisites are deceptively simple, and are
° . . .much more easily stated: than applied.- In

particular, whether an individual possesses  .....

the necessary intent is often a very diffi—

cult question to answer.
Stottlemyer v. Stottlemyer, 329 A.2d 892, 899 (Pa. 1974).

Moreover, as the United States Supreme Court has ex—
pressly recognized, there are particular problems in determining
the bona fides of college students ™"since those"™ students”’are
characteristically transient.” Memorial Hospital, supra, 415
U.S. at 260, n.15; Vlandis v. Kline, supra, 412 U.S. T"at 452.
Thus even during the period of uncertainty as to whether strict
scrutiny always applied to durational residency cases, It was
recognized that one-year residency requirements for 1in-state
tuition were constitutional. E.g., Coleman v. Housing Authority
of City of Newport, supra, 435 ?.2d at 810, n.9. (U. Me. 1974).

Consequently, it is evident that a one-year residency
requirement for student loans would easily pass constitutional
muster under the rational™ basis test. ” The state can condition
the grant of preferential rates for tuition on a one-year resi—
dency requirement. Vlandis v. Kline, supra; Hooban v. Boling.
503 F.2d 648 (6th Cir. 1974); Sturgis v. State of Washington, 368
F.Supp. 38 (D.C. Wash. 1973), aff"d mem., "414 U.S. 1057 (1973);
Starns v. Malkerson, 326 F.Supp. 234 (D. Minn. 1970), aff"d mem.,
401 U.S. 985 (1971). Kirk v. Board of Regents of the University
of California, 279 Cal App. 2d 430,.78 Cal. Rptr. 260 (Cal App.
1967) app. dismissed, 396 U.S. 554 (1970); Padgar v. Indiana Uni—

versity, 381 N.E.2d 1274 (Ind. App. 1978). The actual transfer



of cash to a student is at least on par to the tuition cases, if
not a more, compelling reason in. and of itself for the application
of a more stringent requirementln any event, the issue before
this court could also be cast as whether it is irrational for the
State of Alaska to"require two years of residence instead of one
year in order to be eligible for a student loan.

The two-year requirement 1is reasonable. It is not
irrational or outrageous. The Alaska student loan program does
not require that the student remain in-state to“attend school
(unlike the resident tuition cases). The student can spend up to
$53,000 in state loan funds for up to eight years attending
school 1in California, Washington, Arizona, or any other state in
the Union. Given the judicially recognized "special problems”
involved in determining the bona fide residence of .college stu—
dents even when "the students will be physically located in the
state for their years of school (Memorial Ho pital, supra, 415
U.S. at 260, n.15; Vlandis 412 U.S. at 452), even greater prob—
lems attend such a determination when an out-of-state student
comes 1in, gets money, and then leaves the state for a substantial
period of time. Thus, even if the Alaska loan program were the
same as all other states®™ programs a two-year residence require-
ment would not be irrational.

o In*addition, hdwever, the Alaska program is. far and
away the most attractive education loan program in the United
States. All other states use the Federal Guaranteed Student Loan

Program (GSL), which .is substantially inferior- and much more

. 12—



restrictive than the Alaska program. As pointed out earlier, the
GSL 1is limited, to $2,5.00 per year for undergraduate, and $5,000
per year for graduates Alaska lends $6,000 and $7,000 respec—
tively. --The maximum total allowed under GSL 1is $12,500 for un—
dergraduates and $25,000 for graduates (including undergraduate
loans). Alaska®"s.respective totals are $30,000 and $35,000; in
addition, combined graduate and undergraduate loans could total
up.to $53,000 for-eight years of study. .The interest rate for
GSL"s are .91; Alaska"s are 5/.. Further, 1in-order for a. student
who has a family income of $30,000 or more to receive a fully
subsidized GSL loan, that student must demonstrate substantial
financial need based upon a standardized needs test. Alaska's
*

loans are open to all irrespective of need or income. Affidavit
of Dr. Romesburg. ~

In short, it is not irrational to believe that a two-
year residency requirement, rather than a one-year requirement,
is a ".".reasonable criterijon] for in-state status as to make vir—
tually certain that students who are not, 1in fact, bona fide
residents of.the.state ....v..cannot take advantage™ of the enor->
mous benefits of Alaska®s loan program. Vlandis v. Kline, supra,
412 U.S. at 455 (emphasis added). The two-year residence re—
quirement .meets the rational basis test, and does not violate

equal protection.



C. THE TWO-YEAR RESIDENCY REQUIREMENT DOES NOT VIOLATE
THE DUE PROCESS CLAUSE, THE CITIZENSHIP CLAUSE, OR
-THE® PRIVILEGES AND IMMUNITIES CLAUSE.

Ms. Andress also challenges the two-year residency
requirement under the Due Process Clause, the Privileges Immuni—
ties Clause, and the Citizenship Clause. These assertions are
without merit.

Vlandis settled the due process issue by holding- that
only "a permanent irrebuttable presumption of non-residence
is violative of the Due Process Clause.”™ Vlandis, 214 U.S. at
453. In Vlandis the Court overturned a scheme where if a student
was not a resident by a certain date (the date of admission to
school), that student could never achieve resident status there-
after. The Court contrasted that scheme with plans that aI;owed
the rebuttal of that presumption after a period of residence:

Minnesota®s one-year durational residency

requirement, however, differed in an impor-

s r= “tant respect” from the permanent irrebutable -
presumption of issue 1in the present case,

t Under [Minnesota®s requirement], a. student -r
who applied to the University from out of

N ;...State could rebut the presumption of non-—
residency, after having lived in the State

i..,;— for one year,-by presenting sufficient other - "
evidence to show bona fide domicile within
Minnesota.

Vlandis, 492 U.S. at 453, n.9.. In other words, durational resi—

dency requirements, since they can be rebutted by a period of
residence, do not violate the Due Process Clause.

Ms. Andress®™ challenges under the Privileges and Immu—
nities Clause and the Citizenship Clause are also without sup-—

port. Because Ms. Andress claims to be a bona fide Alaska



resident, the Privileges and Immunities Clause 1is inapplicable.
Hawaiil Boating; 651 F.2a at-666.: Nor does the"state see how Ms.
Andress® claim falls within the accepted ambit of the Citizenship
Clause. E.g., Slaughter-House Cases, 83 U.S. 36 (1873).

Instead, it appears that Ms. Andress 1is attempting to
argue a violation of a fundamental right to interstate travel
based upon these clauses, ar approach recently argued by Justice
0*C.mnor 1in her- concurrence 1in. Zcbel v. Williams, supra, 50
U.S.L.W. at 4616-4620. Whatever the future of that analysis, it
is clear that eight out of the nine justices presently reject
that approach. Id., at 4615, n.4, 4616-4617 (J. Brennan concur —
ring), 4621, n.3 (J. Rehnquist, dissent). Ms. Andress®™ arguments
on these points will have to await another day -- they are not
meritorious under the present 3tateof the law.

;oo " y-"1y. 1Tonclusion

For the vreasons stated ~in thebrief, defendants
respectfully request this court to. grant their motion for summary
judgment. (1. ..

DATED this day of /<- 158

WILSON L. CONDON
______ - i ATTORNEY GENERAL

By, -
Robert M. Maynara
Assistant Attorney General
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DEFENDANTS®" REPLY BRIEF
INTRODUCTION
Ms. Andress®™ opening btief makes a number of errors.
This reply brief will only concentrate on the five most important

general errors made by Ms. Andress. The first general error made
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by Ms. Andress is her attempt to characterize the 1issue before
this court-as one concerning the validity of a two-year residency
requirement in the abstract. Rather, the issue before this court
is whether a two-year residency requirement is .rational for the
specific purpose of applying for the Alaska Student Loan Program.
Ms. Andress ignores the problem of student mobility, the attract—
iveness of this particular loan program, and the ability of a
student to take this cash subsidy anywhere in the world to go to
school. These known, established facts are directly relevant to
rationality of the residency requirement; they are ignored by Ms.
Andress.

Se90nd, Ms. Andress either states or implies that all
durational residency requirements are subject to an intensive
equal protection review. This is incorrect. Unless a signifi—
cant deprivation, like access to medical treatment, welfare,, or
voting 1is involved, the normal "rational basis™ test is used.
Hawaii Boating Ass"n v. -Water Transportation Facilities. 651 F.2d
661 (9th Cir.~ 1981). eUnder at least this minimal review, the
two-year s/.andard is rational.

Third, under the 1impression that the two year require—
ment was imposed in 1981, Ms. Andress relies extensively on state—
ments made in the twelfth..legislature- 1981 session for the pur-,
pose? underlying the two year requirement. Ms. Andress 1is wrong.
The two-year requirement has been in existence since 1971. The
1981 session only added a clarification to the term "resident”™ to
clarify the meaning of physical presence; the two-year residency

requirement came much earlier. The 1981 floor statements are



only relevant to that clarification, and not to the rationality
of ..usingra length of..two years. -

- Fourth, Ms. .Andress states or implies that by moving to
Alaska she has become disqualified from receiving any other signi—
ficant-financial aid.- As a result, ¢She argues, there is the
spectre of some "absolute deprivation”™ of an education. This
theme underlies most, of her arguments. Again, Ms. Andress is
incorrect: -By moving -to Alaska Ms. Andress has lost nothing. -
Alaska residents of less than two years are still eligible for
the Federal Guarai. teed Student Loan (GSL) , as well as other
federal.and institutional loans. See Second Affidavit of Kerry
Romesburg (attached). The GSL, as pointed out in our opening
brief; 1is the .only local loan program available to students in 45
states,. including California (Ms. Andress®™ previous residence).
The GSL is also available in Alaska in addition to Alaska®s .own
student, loan program/. eMs. Andress and all less than two-year
reside.nts_are qualified for the Alaska GSL program. Ms. Andress
has lost nothing by moving to Alaska. Furthermore, if the Alaska
Student Loan Program did not have a stringent test fpr bona—f[de
residents, then loan shoppers, too, would lose nothing by tem—
porarily moving to Alaska. This, again, underscores the need for
an effective and stringent bona fide" residency test for
Alaska®"s-Student Loan Program.

Finally, Ms. Andress mischaracterizes the residency
requirement as intending to -deter or 1inhibit interstate"migra—
tion. The state has the .right to grant its subsidies only to
bona fide residents: those persons physically present 1in the
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state who intend to make »1:..JKa their home. Even a totally ac—
curate..test*.of that .intent would have the same effect of prevent—
ing "loan shoppers”™, from coming to Alaska solely to get student

loans. This, is the effect of all valid tests of bona fide resi—
dency:: to prevent some state benefits"from going to those who do

not intend to. be citizens of that state. As a result, the intent
of..all bona ..fide .residency-.requirements could also be. character—
izedas intending to prevent those who do not intend to.make that
state their home from-coming ta that state solely to" take advan—
tage of a state benefit. Ms. Andress®™ restatement of the intent

to .determine., bona fide residency as a deterrence to "loan

0
choppers™ does not render, the requirement an unlawful 1inter-

ference.with interstate migration.

Alaska wants students to come to Alaska; it wants to
give money to persons who, upon completion of their education
intend to. make Alaska their home. *Alaska does;not want to give
money: to persons who do not intend to make- Alaska their home.
Those goals are legitimate, and the two-year residency require—
ment is, for the Alaska Student Loan-Program, a rational test to

determine the bona fides of residency.

ARGUMENT - - - V- - . - -

A. The Two Year Requirement Must Be Viewed In Relation to
thi mParticular Program - z 7~ ~
The question before this Court is whether a two-year
residency requirement 1is an irrational tool to use in determining
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the- -bona fide"s" of a:student"s Alaskan citizenship for the pur-
pose of qualifying for Alaska®s Student Loan Program. Defendants
agree that some -bona fide residentslike Ms. Andressj will be
denied a student loan because of this requirement. Defendants
wish- that there was a magic test to determine intent to remain 1in
eAlaska; a test- that ecould exactly sort those applicants who do
"and do not intend to make Alaska their home:
. * Unfortunately, that magic test does not exist. Just as
unfortunately, 1t 1is known "that without an effective bona fide
residency test,"m"students would come to this state and apply for
loans with no intention of returning after their education# is
completed.- As Dr. Romesburg stated during his deposition:
[DJon"t forget, the loans are totally portable. These
" ! loans can be used anywhere, and in fact, notin the
Vo, . . nation, anywhere in the world as loi.g as 1itsan ap-
c: ".proved institution. ™ And" students are-very mobile as a
class of peoplfe. "I am sure you are aware of that,
rer.v r.«Certainly 1 am";"and certainly anyone involved in finan-
cial aid is, or higher education today, is aware of the
mobility of the modern student. They will travel be-
- e, — tween states i1f they can find a -better opportunity for
loans or aid. In fact, in the west, they shop--they
. shop quite blatantly between states under different

m areas of support. *



Dandridge v. Williams, 397 U.S. 471, 485 (1970) (Citations omitted)-

.Given both the known mobility of students and the in—
centive for students who do not intend to remain to come to e«
Alaska- f.or :a student loan, the two-year requirement 1is rational.
The- people affected by the requirement, are those who previously
resided outside® the. state. These recent arrivals are applying
for up.to $53,000 of. state funds.- They may take that money back
out of .state for up to eight more years. . It is surely, reasonable
to require some, substantial residence, test as an element in check—
ing the bona fides of these"new arrivals. The question is whether
two years is irrational for this studentloan program. We urge
this -Court to hold-that, it .-is a rational requirement ; that even
though it has an unfortunate effect on some individuals, like Ms.
Andress, it is not ah irrational method of assuring that Alaska
student loan money goes tothose persons whointend to make
Alaska their home."™ . vv ;.._ ..
rv - B. Ms. Andress Misstates the Standard of Review.

Ms. Andress also mischaracterizes the applicable
standard-of review by. "implying or stating that some intensified
review is or should be applied in this case. Recent case law
establishes that the normal "rational basis™ equal protection
test appl-ies.-

As was mentioned"in our opening brief, until Memorial
Hospital v. Maricopa County, 415 U.S. 250 (1974), there was sub-—
stantial confusion concerning whe"ther strict scrutiny was always
required in durational residency cases, or was limited to only
those instances where significant deprivations (like denial of

g
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Romesburg Deposition at 16.

:.C... because of the magnitude of the subsidy, the state”
wished to make "virtually certain that students who are not, in
fact, bona fide residents of the state, .cannot take advantage™ ™f
this generous program. Vlandis v. Kline, 412 U S. 441, 454
(1973). And,..like the residency-requirement for in-state student
.tuition, a .durational residency requirement 1is a traditional tool
for sorting student residents*from those who do not intend to
make Alaska their home. Because of the mobility of students, the
ability to take the loan out of state, and the magnitude of the
state benefit (up to $53,000 over eight years), a stricter test
for determining -residency ."than ethat in use for qualifying_for
in-state stdhent tuition was believed by the Legislature to be
necessary. Unlike the. subsidy given for instate tuition, not
only was the amount of the subsidy given much greater, and not
only was the award given in cash, but also the" student did not
have to remain in state-.-.in order, to .receive the benefit.."..

The period chosen was two-years. It is recognized that
somenumber- of bona fide residents, Ilike Ms. Andress, may be
denied student loansas a result of this requirement. But,

"[a] state does not violate the Equal Protection
- - — Clause because- the- classifications made by 1its

laws are imperfect .. . . "or because in practice

it results in some inequality.” "The problems of

government: are practical ones and may justify, if

they do not require, rough accommodations."”



welfare, .medical.treatment, or voting) resulted from failure to
meet the residency requirements. E.g., Memorial Hospital, surra,
415 U.S. at 257, Cole v. Housing Authority of City of Newport,
435 F.2d 807, 810, n.9 (First Circuit 1970); V7illiams v. Zobel,
619 P.2d 448 (1980). "As a result, for a periqd of time many
courts assumed that strict scrutiny always applied regardless of
the right infringed or the deprivation involved.

It was not until Memorial Hospital that the present
test evolved® - a two tier test which depended upon the nature of
the deprivation caused by the denial of "bona fide"” r-"aident
status. -As a result, the rational basis test applies to most-
durational residency requirements. Hawaiil Boating Ass"n v. Water
Transportation Facilities;y 651 F.2d 661 (9th Cir~1981) (“Hawail
Boating") .

- -Ms. Andress fails to recognize this period of con—
fusion. ~Consequently, Ms. Andress misstates the applicable test
when she .asserts..that a .state_must -_always have ™"an especially
weighty 1interest in an objective proof of bona fide residency”
[Plaintiff"s -Memorandum at"14.] , "that "(a]ny durational residency
requirement brought to a court for constitutional scrutiny will
carry a heavy burden™ [Id. at 10], or otherwise implies that all
durational residency requirements-require the application of some
intensified test. .

Also,, as a result, MSV Andress 1is able to make such state-
ments as "No court has upheld a "two-year durational residency
requirement 1in these circumstances [referring to the statutes at

issue 1in this case].” I1d. at 15. That 1is true. It is”also true
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that no court applying the rational basis test has struck down a
two-year durational residency requirement.in these circumstances.
Since the test was clarified eight years ago, j:here simply have
not been any cases directly on point one way or.the other.

.. Again, this 1is not to say that the two-year requirement
is valid for .all programs, or that the two-year requirement would
be valid under .strict scrutiny,. But that is not the test nor the
question before this court. The test is the rational basis test,
and the question, is whether or not this particular program can
rationally require a two-year residency requirement for 1ids

applicants- S

...... . --Because of the apparent confusion on lis. Andress™ part,
the Ninth Ci}cuit Court of Appeal™s most “recent statement 02 the
applicable test bears- some extended quotation:

The right to travel 1is a fundamental right, and it

"*has been, recognized that durational residency re-
e _.: ~quirements - because they disadvantage a.class, of ,

persons who have, recently exercised the right to

..— - travel -=_may, in certain circumstances, unduly-

infringe upon this right. In Shapiro v. Thompson.
394 U.S., 618, .89 S.Ct. 1322, 22 L.Ed.2d ,b600
_ __(1969) , the Court held unconstitutional a one-year
durational residency requirement for welfare assist—
ance. The Court stated, however:
"We iamply no -view of the validity "of .o~
waiting-petiod or residence requirements
determining eligibility to vote,
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eligibility for tuition-free education,
my.-: (ito" obtain .a. license to practice a profes-
. sion,- to hunt or fish, and so forth.
mSuch requirements may promote compelling z
estate interests on the"one. hand, or, on
the.other, may not be penalties upon the
- exercise of the constitutional right of
../.interstate travel.”™ 1ld. at 638, n. «21] .
The Court held, in Dunn v.Blumstein, 405 U.S. 330,
(1972), and Memorial Hospital v. Maricopa County,
[415 U.S. 250 (1974)], that durational residency
requirements® which involved deprivations of the
right"to vote and free nonemergency medical care
. triggered strict scrutiny. "In Maricopa County,
however, "the Court noted -that ""The amount of im—
pact required” to give rise to the compelling-,
state-interest test [has] not been made clear."”
[Id. at 256-7] (Footnote omitted). In Fisher v.
Reiser, 610 F.2d.629 (CA9 1979) cert, denied, [447
U.S. 930 (1980)], we noted the importance of the
"nati Te of the benefit denied.” I1d. at 635. In
fact, Judge Hufstedler-, edissenting 1in Fisher,
after.reviewing the right to travel cases, com—
mented that "The Court [has] indicated that the
"penalty”™ required-to invoke strict scrutiny ~in--
volves a genuinely significant deprivation, such

as a denial of the basic “necessities®™ (as “in



Shapiro), or the denial of a "fundamental poli—
tical right." i.(as "in Dunn)""ld.--at 639 (footnote
omitted) (emphasis added). Judge Hufstedler also
noted .that. "Deprivations which are only uncom—
fortable “are .not enough; such as conditioning
lower tuition at state institutions of higher edu—
cation upon a one-year, residency requirement."”

Id. at. 639., ..n. 5. : = . ;

The district, judge found that strict scrutiny was
not .applicable because the durational residency
requirement, for preferential mrates for mooring
privileges 1in recreational boat harbors was not a0
esignificant penalty on the right to travel. To
use Judge Hufstedler = terminology, this "depriva—
tion” was merely ~uncomfortable.” The district
judge found that this case was more like the
college- tuition cases, which stand for the propo—
sition that "conditioning lower tuition at state
institutions of higher education upon a one-year
residency requirement”™ does not impose a "penalty"”
on the right to travel justifying invoking strict
scrutiny. We agree with the district judge that
the "deprivation” involved in this case - the
failure to provide a berth in a recreational boat
harbor at the same® rate ”as a resident - does not

operate as a sifmificant "penalty” on the right to

travel.
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Hawaii Boating Ass®"n at 664-665 (emphasis in original).

Like", in.-state tuition, and unlike the right to vote,
denial of a student loan is not a significant enough deprivation
to trigger intensified review. Consequently, the rational basis

test 1is the- appropriate test.

C. The Two-Year Residency Regxiirement Has Been "In Existence
Since 1971.. .,z " *

Ms. Andress relies extensively on quotes from the
Sena "e and House floor during the 1981 session in attempting to
establish the purpose behind the two year length. Ms. Andress
claims that those debates are relevant because she believes that

In 1981 the Twelfth Legislature amended the

Alaska Student Loan Program to include the two

year durational residency requirement
Plaintiffs-Memorandum at 7. @  _....

Ms. Andress;-.is. wrong. The two-year, requirement has
been in effect since 1971. 81, Gh 98 SLA 1971 established the
loan program,-provided that an applicant must be "a resident of
Alaska™ and, 1in the original AS 14.40.773, defined "resident".as
meaning - Do e

a person domiciled in Alaska who has resided”,

in Alaska for at least two years before making -

an application for.a student loan.

What the Twelfth Legislature did do was move the two
year requirement from the definitional section (AS 14.40.773) to

the qualification section itself (AS 14.40.751). 810, Ch 89 SLA



1981 . But the 1981 Legislature did not impose the two year
length. Therefore,, the statements .of ;:he 1981 Legislature are
not relevant to .the issue of the purpose or the intent of picking
two years as the required length of residence rather than some
other test or some other period of time.

The Twelfth Legislature did add a clarification to the
two year requirement by, providing for types of actual physical
presence as the means for determining whether somebody had been a
resident for two years. 810 Ch 89 SLA 1981. The reason for
this clarification was that the legislature had received evidence
that persons who.did not. intend.to make Alaska their home had
come up TFfor summer ".jobs two. years in a row, applied for student
loans, and had then taken the money out “of state for school. Dr.
Romesburg explained this statutory clarification and the reasons
for the action in his deposition:

. . "ArS The Statute that was changed,
;.r  .-again,- it was.-- | think it was two years -.
ago that the change went through, says
Je  -ri-. rthat the person has to be physically pre-
/e*sent for two years before filing.
Q. The applicant can have all of these other

..indicators of residency --

A. .Right. e m
Q. -- uniformly..

A. That"s correct.

Q. They have not been present for two years,

they"re disqtialified.
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That"s correct, unless they are a minor
“«‘nd their“parents fiave been physically”
present for two years. There are some
things like that. But even-"if "they"ve
ebeen outside to school ™-- and I™m giving .
you what .the Statute says now - if
...you"ve been outside to school you-have to =
-have been physically present for two
"years before you went to school. £ - -
you"re in the military, you have to have
been physically present for two years
before you entered the military. This
was an attempt by the legislature® to
tighten down what they meant by physically
present, and 1°1l even go beyond that to
tell you who they were aiming at. Thev
weten* t---aiming "at the general person
here. They were aiming at a group of
people "that were purportedly”™ obtaining
student loans that were, in fact, not
residents, and those were individuals
that would come to Alaska, work in the
summer, go outside to school during the
fall, to a school that didn"t have a tui-
tional differential so they didn®t have
to declare themselves as a resident or

non-resident at the particular



institution, come back, work a second
summer,. go out again to school and then
they said, "I am a resident. I Ve put
in, in fact, maybe six monthsr two
summers, but 1 have been there -- 1 "ve
been in school the rest of the time.

I ve only been outside the state except
for. educational purposes. I qualify

under the Jloan program,”™ and we were

giving them loans.

The senate got very upset about this when
they were informed. And "they were 1in—
formed,”™ you could go back and check .the
senate records. Some .students appeared
and testified,.-; students from the Univer—
sity ..of Alaska testified that this was
. happening end they got upset and said,
"We-don*"t wanteyou giving those people
those loans, and we want to tighten this
thing.down,”™ and that"s when they put two
years. . . . -
Roinesburg Deposition at 13-15.

Therefore, the Twelfth Legislature did not impose the
two-year durational residency requirement. Instead, that legislature
only clarified the definition of residence to take care of a
problem that was brought to their attention. That problem
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reemphasized the rationality of the original purpose of the pro—
gram - to assure, that Alaska student loans went to students who
intended to make Alaska their home.. Simply stating that two
years residence was required had not been enough; .a further defi—
nition of residence to include certain types of physical.presence
was required in addition. The legislature, both in 1971 and
1981, was not reacting to a hypothetical fear - they“were taking
a course of action based on real, and present problems. Their

solutions were rational.

D. Ms. Andress Has the Same Loan Programs Available to Her

as are Available to Students in 45 Other States.

Ms. Andress bases many of her arguments®™ on the assump—
tion that the Alaskan- Student Loan Program is the sple source of
funds-for persons, who are physically present in Alaska from .one
day to two years.-. For example, she states that

If the- plaintiff->is to get any governmental .assist—

ance .from the State of Alaska to get a legal edu—

cation, it 1is going to have to be through the

Alaska Graduate Student Loan Program. (Romesburg

Deposition at 9-11). The plaintiff*s bona-fide

Alaska residency prevents her from getting any

financial assistance from any other state and

makes 1t necessary for her to pay-out-of-state

tuition in California.

Plaintiff*s Memorandum at 3. It is on that assumption that Ms.
Andress asserts, for example, that
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defendant Romesburg makes it very clear that the
- * denial of :assistance from the State, of Alaska

-.through the Alaska Student Loan Program is an ab-

.solute denial of any State assistance for a wide

. range of graduate education. The plaintiff and

........... .all others |like her are going to have to get .

-. assistance from the State of Alaska or nor get a

graduate education at all.

Plaintiffs Memorandum at 6 (emphasis added). This ™"absolute

denial™ argument underlies many of Ms. Andress ” arguments. E.g.,

Id. at 39. , e e -

e Ms. Andress-is, .again, 1incorrect. Although Ms. Andress
is not qualified for the .Alaska Student Loan Program, she 1is
qualified for the. Alaska version of the Federal Guaranteed
Student Loan (GSL) Program. Second Affidavit of Kerry Romesburg.
The® funding and terms available under this program were described
in our opening brief at page k and in the (First) Affidavit of
Kerry Romesburg. e ; .

Although it is technically true that Ms. Andress 1is not
qualified for any other state-funded programs, there are only
four other _non-GSL state programs in the nation. These are the
morerestrictive programs in Alabama, Georgia, Kansas and Oregon. -
(First) Affidavit of Kerry Romesburg at5. All other statesparti—
cipate in the Graduate Student Loan Program, and, unlike Alaska,
do not offer any independently funded state loans.

In particular, Ms. Andress 1is no worse off than if she
had remained in California, since California is not one of the
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four states with a separate state-funded student loan program.
In addition,.Ms. Andress., like all other students nationwide, is
eligible for National Direct Student Loans (a federally admin-*
istered loan program, loaning up to $2,500 at five percent inter—
est) "or the much smaller institutional loans (available at speci—
fic colleges)._ Second Affidavit of Kerry Romesburg.

Thereforet except for students in four other states,
Ms. Andress_is-eligible for . the exact same loan programs as are
available to any other student in the nation. Remaining equal to
almost all other students can hardly be termed "an absolute de—
nial of a graduate education.”™ Plaintiff*s Memorandum at 39.

Instead, Ms. Andress 1is simply being prevented from.-

receiving an additional benefit: the benefit of the much more
generous Alaska Student Loan program. She has 1lost nothing by
moving to Alaska..........

.. Further ,» this again emphasizes the rationality of. the
fear of "loan shoppers™- those who temporarily come to Alaska,
solely to receive a student loan and do not have the present in—
tent of making Alaska their home. If there was not a stringent
residency test, then the "!oan shoppegs" would also remain eligi-
ble for those federal loans by coming to Alaska. They, too,
would, have nothing to lose.. It is necessary to have some sub-—
stantial and effective test for determining which of the recently
arrived students have the present intent to remain in Alaska.
The two-year residence requirement is rationally related to that

purpose.
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E. The Purpose of the Two Year Residency Requirement is not
to Deter In-State Migration.” -

Finally-, Ms. Andress consistently mischaracterizes the
residency requirement as a deterei.it to interstate migration. She
repeatedly states -that the "intent is to prevent people from
coming to Alaska.*~ Plaintiff*s Memorandum at 19. Ms. Aadress is
mistaken. The-purpose of the program is not to prevent students
who intend to-remain in Alaska from coming to Alaska. Rather, it
is to prevent persons who do not intend to remain and make Alaska
their home from receiving student loans. The only effect hoped
for iseto deter "loan shoppers™ .7 persons.who do not intend to
make Alaska their home, and who are not bona- fide residents -
from receiving student loan money.

The requirement is hot intended to prevent these wish—
ing to make Alaska their home from coming to Alaska. In fact, as
explained above, newly arrived studenus will remain eligible for
some loans as are.available 1in most of" the rest of the nation
<the GSLs):. e"Thus 1t is doubtful that the two year requirement
for mthe Alaska Student®Loan ;Program will deter- any student
wishing to make Alaska hir or her home from coming to the state,

eMs. Andress misstates the record when she makes state—
ments like the following:

The concern in this record is not whether a

person is a bona fide -resident, because defen—

dant Romesburg admits that there are many bona

fide residents who would otherwise be qual—

ified. The concern 1in this record is with -
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.stopping migration and Romesburgls_testimony
-"-l.:-: "shows..that...-isexactly the effect that the
statute has.
Id. at 23. e H-ee
—  ees, First, .the purpose of any test of bona fide residence
is ,.t prevent people .who do not intend to remain in the state
frpm- receiving, &= state benefit. Even if there were an exact
test, one which-.could unerringly classify bona fide residents
from transients, even .that test would still deter those person
who do not intend to make Alaska their home from traveling here
solely to take advantage of the state benefit. This result would
not render a totally accurate test unconstitutional. It does not
render this residency requirement unconstitutional, either.

It is the “Intent of these statutes, shown in the
record, .to only sort out those persons who want to take the money
and run.; For example, the following exchange occurred during the
deposition, beginning with a question from Ms. Andress®™ attorney,
Mr. Zobel: .

e _ e - _ Q..= So this two year durational eresidency =
requirement 1is enforced to deter people
.from coming to the state, claiming Alaska
.— ..- residency, taking up residence here and
applying for-a loan.
A. I would disagree. I would disagree with
msome of the terms you used, if I can. ; .

Q. Sure.



A.

I think it"s - the two year durational

“-residency now, the physical presence resi-

-dency, the senate and the house went

along with it, the legislature passed a

couple years ago, was" to deter people

from coining to Alaska for the sole pur-

. pose of obtaining a student loan. The

“Sey@y. you posed if, you said, coming up e

me -lhere, establishing residency and so on.

e *7 r..- TN\=

C. Mewet *.

IT residency means two years .residency,
then 1°d have to disagree. What the pur-
pr.se of that was to make sure that people
edidn"t come up here just to get a student
loan and then take that loan - don"t

forget, the loans are totally portable.

These loans can be ilsed anywhere, and in
-fact s not in the nation; anywhere in the -
world as long as it"s an approved insti-
etution;" -And students are very mobile as
a class of people. I"m sure you"re aware
of that. Certainly 1 am, and certainly
anyone involved in financial aid is, or
higher education today, 1is aware of the
mobility of the modern student. They
will travel between states if they can
find a better opportunity for loans or

aid. In fact, 1in the west, they shop



they shop quite blatantly between states
under different areas of support.

So you want to deter those people fronm
coming to Alaska to participate- in the
program?

I think"the true - the true wording that
should, be-used, and 1 guess you. .could -
ife.you want to. interpret, this as
deterring, 1 guess that"s up to you, but
the purpose was, to insure that the loans
were used by. the people that were truly
eligible; that were truly Alaska resi—
dents and were residents and not just for
loan purposes, but were residents of
Alaska, and the loans were directed to
help those residents. Remember those two
reasons.they had the program; access and
an educated populace. It"s to help the
residents in Alaska, not air Oregonian or
a Washingtonian that ..happens to come up
here and put in a couple of months 1in the
summer or maybe one year or a short
period of time, take the money and go

south and maybe never return.

So I"m not.sure -- in fact, 1 would say

that the program is not used in a way to



deter, anyone from coming here. I don"t
think that"s the intent-7at all.. It"s to
- that residency 1isn"t a deterrent,
it's more, | think, an encouragement for
those people that are truly Alaskans and.
it's just a testeto make sure that 1in
fact, they are Alaskan and.qualify...And

e by "Alaskans.” I mean truly a resident of
Alaska, not just someone here to qualify
for a loan and leave. I don"t know if
we"re saying the same thing in different
ways or not. e

Romesburg Deposition at 15-17.
; Therefore,_}he loan program cannot be characterized as
an intent to prevent in-state migration. Again, it"s purpose 1is
solely to assure.that only, bona fide residents receive a generous

: : . y .
state subsidy. . - Vz. * Tiv. d...

Second, simply“because the test 1is 1ine:cact, and will
deny benefits to some bonaefide residents, does not mean that its
purpose.must be something other than a test for bona fide resi—
dency. As stated earlier, it is unfortunate that there 1is no
magic test to exactly sort those-whoehave the requisite intent,
from those who do not. lo "addition, the state is not required to
employ massive armies of bureaucrats to perform individualized
intent tests on all applicants for all programs. Absent such a

test or requirement, there will always be, for any test, many

bona fide residents who will be included within the assumed class



of non-bona fide residents. But the existence of that inherent
inexactness does”".not mean .that the purpose of the prograin is”
something other than to assure that only bona fide residents will
receive student loan money."

We have stipulated that Ms. Andress is a bona fide resi—
dent. But because she 1is denied a student loan does not mean
that the purpose is to deter persons who wish to reside in Alaska
for making Alaska .their home. This point was clearly made at
Dr. Romesburg®s deposition. In fact, the following exchange
presents the heart of this whole dispute:

Q. You"ve stated that you have no reason to

believe that my client came to Alaska for

» .
the purpose, the sole purpose of parti-
cipating. in the loan program.

A. e Correct.

Q. e<-Is it designed to make persons such as my

client, who is a - You"ve said, am I not

correct, that she 1is a bona fide resi-

3\ ~ -dent? ‘'ec— r.. m ___ _.\ .
A. I said, | have no reason to believe she"s
not. ..e e e
- Q* : Okay.

And you said you have no reason to be—
lieve that she came to Alaska solely for
the purpose of participating 1in the
graduate styde@t loan program?

A. Correct.

2k



Q.

A.

Q
Q

Is the durational residency requirement

_* designed..to deter: .persons such as my

client from.coming to Alaska?

No.

-But i1t-will deny her a loan.

..- Yes.

. And for what reason? What - what

purpose does the classification, the re-
quirement serve, in that instance?

If you"re asking, is your client a victinm
of a two year residency requirement, when
for.” all purposes she might otherwise be m
eligible, the answer would be yas, she 1is
a victim of that residency requirement.
When you impose any kind of a requirement
-- I"m"not a legislature - legislator --
when you 1impose, any kind of a taquirement
on a class of people you“"re going to
treat all those people within the class
as if they"re the same, and 1 think quite
often the outcome can be unfortunate. In
her case it may be unfortunate. But if

the legislature says we have to pick -

somehow -- again, let"s jo back to the
beginning. We have a very mobile class
of people,.students, very mobile. Look

at the age of them. Look at the income".

25



they shop. We know .they shop in the
Northwest, I-know they do. I can give
you testimony from other states that
Ptudents-;shop. They shop loan programs;
they shrp WICEl support; they shop
tuitions; they"ll move around. But we"re
saying, in this state what the legisla—
ture®s beensaying for years 1is, "We are
willing to support our students. We. want
to support them-to pursue their educa-—
tional goal"s -and we want to have an
educated populace.” The State of
Washington, the State Oregon, ldaho,
don"t support their students at the level
we do. They don"tZ They don"t"have the
.same kind of program, and they seem” to be
unwilling to, or maybe unablu to, but the
point 1is-, they don"t. So- the -Alaska
Legislature says, "We want to do this for

our people.”

Now we have®"to make sure, though, that
they are, 1indeed, our people. We don"t
want to create a loan progranm and-Jive;
-- and by. all means, when you"re talking

five percent you're talking about a

26



subsidized program. We don™ want to
have a “five percent program “for
Washington students, residents of Oregon,
we want it for Alaskans. And we think
two years 1is reasonable. That % what the
legislature hassaid through statute to
us. .. . e > .
Romesburg Deposition at:43-45.
The legislature was correct. The two year requirement

is reasonable test for determining the bona fides of residency

for applicants for the Alaska. Student Loan Program. . It should be
upheld.
DATED this dayof September, 1982.
%
. WILSON L. CONDON

ATTORNEY GENERAL

o -V : By:
Robert M. huyuard
oo Assistant Attorney General
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Ron ”obel,. Esq.

HELLEN & PARTNOW, P.C.
Attorneys for Plaintiff
425 G Street, Suite 710
Anchorage, AK 99501

(907) 276-2713

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ALASKA

JUDITH ANDRESS,
Plaintiff,
VS. No. A82-307 Civil
FRED J. BAXTER, MILDRED BANFIELD,
THELMA BUCHHOLDT, LEE DEMMERT,
THELMA® LANGDON, MARY ELIZABETH
LOMEN, JOHN MALONE, JOHN
SHIVELY, TERRY STIMSON, DONNIS
THOMPSON, BLANCHE WALTERS, WALTER
WARD, KERRY ROMESBURG AND THE
ALASKA COMMISSION ON POSTSECONDARY
EDUCATION,
Defendants
OPPOSITION TO DEFENDANTS
MOTION FOR SUMMARY JUGMENT

The plaintiff has covered most of the issues raised by

the defendant? N in their motion for summary judgment in

o/ %
plaintiff®s memorandum in support of plaintiff*s motion for

summary judgment and therefore will not repeat those arguments..

The defendants have attached to their memorandum 1in
support of defendants® motion for summary jJjudgment an affidavit,
of Kerry Romesburg which only reinforces the arguments made by
plaintiff in support of ner motion for summary judgment. On
pages five through eight of that affidavit, the defendant
Romesburg states that Alaska has the most generous student loan

program and that 1in view of reduced student loan opportunities in



N -

N o> O A W

10

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

attractive may migrate to Alaska and take up residency 1in the
state because of the student Ida;_program. Romesburg goes on in
his affidavit on pages eight through =eleven to describe the
effect of reducing the durational residency requirement imposed
for this progranm. Defendants are presenting the -argument that
the generosity of the program justifies an overly restrictive,
= s _ u s&l* e W

durational residency vrequirement to inhibit migration to this
state that may be caused by the attractiveness of the program”
Such an argument 1is not a defense of the statute but a ceason for
the statute to be struck down., The State of Alaska is not;
permitted to set up generous programs and then create legal wall”
between this state and the rest of the United States that are
allegedly necessary to;/ stop migration caused by the
$3 o/~ - “* [
attractiveness of thoggoprogramsf Solving ,«ie "problems"™ caused
by free movement cannot jJustify a classification based on recent
travel. As the Supreme Court said in Edwards v. California;

[T] he State asserts that the huge influx of

migrants into California in recent years has

resul ted in problems of health, morals, and
especially finance, the proportions which® are
staggering. . . .But this does not mean that there

. are no boundaries to the permissible area of state
legislative actitivites. There are. < And none, Iis
more certain than the prohibition against attempts
on the part of any single state to 1isolate itself
from difficulties common to all of them by
restraining the transportion of persons and
property across 1its borders. It is frequently the
case that a state may gain a momentary respite from
the pressure of events by the simple expedient of

chut" hinn ihe «a h A hho ftnfciHa uai*1H K»»h in U



framed under the dominion of a political philosophy
less parochial in range. It was framed on the

theory that the peoples of the several States must

sink or swim together, and that 1in the long run

prosperity and salvation are in union and not
division."
314 U.S. 173-74. The argument put forth by the defendants Iis

proof that the statute promotes an illegitimate purpose.

Defendant Romesburg®"s affidavit on pages eight through
eleven demonstrates that the durational residency requirement has
an actual deterrent effect on migration. Once an actual
deterrent effect is admitted by the defendants, it is not
necessary to decide whether the denial of the benefit involved is
a "penalty"” on interstate migration. Penalty analysis focuses on
the derial of the benefit to create a presumption or the lack of
a presumption that interstate migration 1is effected. None of the
cases that dealt with the problems of durational residency
requirements in terms o* "penalty"analysis were presented with
actual proof of deterrence of interstate migration. The low
level scrutiny advocated by the defendants 1is not justified when
there is an admitted impact upon interstate migration.
Defendants are admitting that this statute burdens migration and
therefore greater scrutiny 1is demanded. .

On page three of defendants®™ memorandum it 1is stated
that, "Given the tremendous disparity between other states and
Alaska, it is not irrational to require two years as a test for
the bona fides of a student®"s residence." The defendants do not
explain what the disparity oetween programs in this state and

other states has to do with proof of whether a person 1is in fact

a resident of this stat-"*. Factors which determine whether a

person is a bona fide resident of this state do not <change
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programs offered in higher education. Those factors are
constant, and a greater or lesser disparity between states of the
Union and programs offered would not <change those factors.
Comparisons between Alaska®s programs and the programs available
Ain other state are not relevant®" in determining whether~ the

1- - = - -
classification burdens the righﬁ of interstate migraition. Strong
i.

=
v. Collatos, 593 F.2d 4205 422 (1st Cir. 1979); Barnes v. Board
of Trustees, 369 F.Supp. 1327, 1337 (W.D. Mich. 1973) (three-
judge court).

The defendants® citation to Vlandis v. Kline, 441 U.S.

at 453-454 for the proposition that a state can establish such

“reasonable criteria for in-state status” so as_, to make
- Var" e emm *e <
virtually cergain” that non-residents do not" rec%L e  the"”

benefjts of the student 1loan program should not lead the court to"
the cané]usion that a two year durational vresidency requirement
is therefore permissible. The example of a reasonable residency
requirement which 1is given immediately after this statement 1is
one which focuses legitimately upon the factors that determine
domicile and not upon a durational period. 444 U.S. at 4.54, The
emphasis given by the defendants to the “virtually certain*
language 1ignores, the gross underinclusiveness of a&defimition of
residency which makes large numbers of bor.a fide residents into
non-residents. It could be argued that a 10 year or even a 20
year durational residency requirement would make it "virtually
certain”" that no aid was given to a non-resident. Such a
definition of residency would, however, be struck down because of
its underinclusiveness and the unreasonable length of the waiting

period. A two year period of time 1is not a short period of time

and 1is unreasonable in its relationship to the fact of bona fide

\
residence.
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The first, and most obvious alternative to the defendants"®
insistence upon a two year durational residency requirement is a
one year durational residency requirement. A one year
requirement would 1identify true "transients" as well af, a.s:two"

n - kkiek ¢

year period but would not have the effect of defining many Zbona

. f rTff'ral

fide__l:esidents, includiﬂ th.e__p_laintiff, as non—residents.:,c L}%%L
state could also wuse the two year ©period as a rebuttable
presumption that would put the burden upon the applicant, but
would vyet give that applicant the opportunity to show Tfactors
clearly bearing upon the 1issue of domicile. The Supreme Court
has recently noted in Elkins v. Moreno, 435 U.S. 647, (1978),
that Vlandis applies to "those situations in which a State
"purport Is] to be concerned with (domicile, but] at the same time
den[ies] to one seeking to"meet its test of (domicile] the
opportunity to show factors clearly bearing on that issue."™ 435
U.S. at 660, quoting Weinberger \z Salfi, 422 U.S. at 771. The
State of Alaska in this —case purports to be <concerned with
domicile and the plaintiff should be able to prove her domicile
by showing that she .is a bona fide resident despite the
durational period.

The defendants have completely ignhored plaintiff-"s
other-, arguments because it 1is only to their advantage to ignore
the substantive limits for the way in which durational residency

requirements can be used. Those substantive limits are provided

by the Citizenship Clausel/ and the Privileges and 1immunities

1/ cf: Toll v. Moreno, 102 S.Ct. 2977 (1982) (State
University could not deny in-state status to non-immigrant aliens
because of supremacy clause) It is more than interesting that
aliens must be granted in-state tuition because of the protection
given them by the federal immigration laws. A U.S. citizen
cannot be said to have a lesser right to "enter and abide" in a
state of the Union wunless it is going to be argued that, the

federal immigration laws provide more protection to an alien than
» /"1t-17onehm Clause nrnvinos ho a <<«1i1-17Pn" of t hf
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Clause of both the Fourteeth Amendment and Article IV. The
statement by the defendants that nine Justices of the Supreme

Court have rejected Justice O0"Connor®s analysis of Privileges and

Immunities found in her concurrence in Zobel v« Williams is

incorrect. Only Justice Rehnquist rejects Justice O0]Connor-®s
arguments. The appellants .in Zobel v. Williams had made no
Privileges and Immunities Article 1V claim, it was not briefed,
and it was not argued. It is therefore quite understandable, that

seven of the eight Justices who voted to strike down the Alaska
Permanent Fund Dividend law did not find it necessary to base
their -decision on the Privileges and Immunities Article 1V
claim. That does not mean that it is invalid or that it has been
rejected by the Court.

Thé_AEg¥gnJ;hts q§fgns; "ofi the tv/o year dgrationé}
residency requirement is 1insubstantial and should be rejected.
The plaintiff*s motion for summary judgment should be granted.

N °
Dated this « 7/(/ day of September, 1982, at Anchorage,

Alaska.

Ron Zobel rsZx
Attorney for Plaint if.f

; HEREBY CERTIFY that a copy of
:he foregoing®was mailed to the
following on /fa NSeptember, 1982;

Jilson Condon, Attorney General
:/o0 Robert Maynard, Assistant Attorney General

Such K
luneaa. AK 99811

fa/),

V77



Wilson Condon

Attorney General

State of Alaska

Pouch K

Juneau, AK 99811
(907) 465-3600

Attorney for Defendants

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ALASKA

JUDITH ANDRESS,

Plaintiff,
VS.

FRED J. BAXTER, MILDRED BANFIELD,

THELMA BUCHHOLDT, LEE DEMMERT,.

THELMA LANGDON, MARY ELIZABETH

LOMEN, JOHN MALONE, JOHN SHIVELY,

TERRY STIMSON, DONNIS THOMPSON,

BLANCHE WALTERS, WALTER WARD,

KERRY ROMESBURG AND THE ALASKA

COMMISSION ON POSTSECONDARY No. A82-307 Civil
EDUCATION,

Defendants.

AFFIDAVIT OF KERRY ROMESBURG

Kerry Dean Romesburg, being duly sworn, states as

follows:



I. Qualifications

I am executive director of the Alaska Commission on
Postsecondary Education, Pouch FP, 400 Willoughby Avenue, Juneau,
Alaska 99811. As executive director | serve as the chief admin—
istrative official for the Alaska commission charged with:
administration of the state Division of Student Financial Aid,
coordination .and planning of the State"s postsecondary
educational resources including facility and program expansion,
review and recommendation of the annual budget requests of public
higher education in all institutions, authorization and licensure
of insuitutions to operate in the state, administration of the
state"s participation in the Western Interstate Commission for
Higher Education, administration of the state"s veteran®"s educa—
tional program approval, administration of a number of federally-
funded programs, and general advisement and counsel to the execu—
tive branch and legislature on higher educational matters. The
commission has a staff of 59 and an operating budget of 55.3
million dollars (including student loan funds). I received my
B.A. from Arizona State University in June of 1967 1in Mathematics
and Education, 1 received my M._A. from Arizona State University
in June .1968 .in Mathematics and .Education, and my Ph.D. in

Education from Arizona State University in June of 19/.z. Prior



to being executive director _of the”Alaska Commission, | was
executive director of the. Arizona Commission on Postsecondary
Education in 1974 to 1975. I" am a member of .the American
Association for Higher Education, the American Association of
Professors of Higher Education, the Association for Institutional
P.esearch, the National .Education..Association Higher Education,
and the State Higher Education Executive Officers..

I am presently chairman of the Western Interstate Com—
mission on Higher Education, and am a member of the National
Advisory Council for United Student Aids Funds.. Through my job
and my professional associations, 1 am intimately familiar with
both the Alaska Student Loan Program and student loan, programs

nationwide.

; . Introduction

The Alaska Student Loan- Program was established by the
Alaska State Legislature in 1971." Prior to that, a loan program
did exist, but it was substantially different from the current
program, which is based upon the 1971 program. Since 1971, the
State of Alaska has awarded nearly 35,000 loans totaling over $94
million to Alaska borrowers. During the 1981-82 school, and loan
year 9,898 loans were made, totaling over $40 million,. Of these
loans,- 45.0 percent were for attendance in Alaska and 55.0 per—

cent were for out-of-state.



“ -111. "Terms of Loans = -----

e - Alaskans can borrow up -to $6,00f per year for under—
graduate- or vocational study and up to ,000 .per year for
graduate study at any approved postsecondary education institu—
tion (including foreign institutions). The loans carry a 51
interest rate, and the borrower has ten years to repay the debt.
While a borrower 1is in. school, during the first year after
ceasing full-time study (grace year), and during approved defer—
ment periods, the borrower makes no payments and interest is paid
by the state on behalf of the borrower. These periods of defer—
ment do not count toward the ten-year repayment cycle. Addition—
ally, 1if a person encounters difficulty making the regular
monthly installments., the repayment period may be extended for up
to five more years, for a total of fifteen.

In order to qualify for a loan, an applicant must have
been a resident of Alaska (which requires physical presence) for
at least two years, and must attend a,n approved institution.

Although AS 14.40.765(b) sets forth a point system
based in part on length of residence, that system has never been
used because enough money has been available in the past to fund
all students. That point system will not be used either this
year or in the future, even if there are insufficient-monies to
fund ~11 students. Instead, in part on advice from the
Department of Law, the Commission will award loans, if necessary,

on a first-come first-:served basis.



1v. .Other States®™ Programs

During July.1982 each state was surveyed as to the type
of student loan program available in that state.. It was found
that all states participated in the Federal Guaranteed Student
Loan Program .(GSL), and only the states of Alaska, Alabama,
Georgia, Kansas, .and Oregon had other student loans available at
the state level. Nearly all individual institutions have short—
term emergency; loans available for students in attendance.

Of those states having programs in addition to the GSL,
only Alaska®s 1is non-restrietive by student need and field of
study. Alabama provides loans for medical and dental study at a
11 interest rate and has no residency restriction. Georgia pro—
vides 9% loans for up to $1,500 per year for study in "critical
fields™ of study. Residency 1is one year. Kansas provides "loans
of last resort” to students. If a student can not qualify for a
GSL, loans of. up to $1,500-for a first-time freshman, $2,500 for
other undergraduates, and $5,000 for.graduate students are made
available at 9% interest. No residency restriction exists.
Oregon provides for loans for medical ana dental study at 9%
interest. The loans are for up to $2,500 per year and residency
required Is one year.

Comparing the GSL programs 1in each of the states be—
comes "difficult, since individual lenders (usually banks) can set
individual restrictions on loans. For instance, some lenders

require that a borrower be a regular bank customer, others



require a specific grade
lengths of residency.

a state and federal

or quite generous depending upon the attitude of the

terms of the GSL

guarantee,

is provided below.

point average,

Since these are private

It can be seen that

and some require varying

lenders, with only

the terms can be quite restrictive

lender.

A comparison of the .Alaska program and the general

in all

ways other than residency and part-time attendance, the Alaska

program

Terms/Conditions

1. Amount of Loan,
per year
Undergraduate
Graduate

Total indebtedness
Undergraduate
Graduate

3. . Needs test required.

4. Income cap
(a) Effect

5. Interest rate

6. Institutional
restrictions

GSL

$2,500
$5,000

$12,500

$25,000
including under—
graduate loans

Yes

$30,000
loss of interest-
"waiver while 1in
school

97.

Accredited

is more generous to the borrower than the GSL program.

Alaska Student® Loan

$6,000

$7,000

$30,000

$35 ,000 . &

but, for a combined

total of no more
than 8 years of
loans undergraduate
and graduate
No-
None*
N.A.

S%

Accredited or
approved by
Commission



7. Residency required Varies, usually 2 years
° ® e — e — 1year
8. Partial Cancellation None Up to 50%
9. . Loans to part-time Yes, Half-time No, must be full-
students students, or more time
10. Scholastic Varies, usually "C" average -
restrictions "C" average - undergraduate
undergraduate "B" "B" average -
graduate e graduate = -

V. Other Factors Affecting Loans

The federal program 1is..becoming, more restrictive under

the current administration. Proposals are to lower the 1income

cap to $16,000, to charge interest while in school and in defer—

ment, to raise interest to comme~rcial rates, and to eliminate

loans to graduate students. This trend toward a more restrictive

federal program is creating a new clientele for Alaska loans.

Increasingly, prospective students from other states are moving

to Alaska to establish residency- and borrow under the Alaska

Student Loan Program. -For many," this is the only way of obtain—

ing access to dasired pcstsecondary education and training.

Additionally, other, federal programs such, as Basic

(Pell) Grants, Supplement Grants (SEOG), Incentive Grants 7(SSIG

or SEIG.) , and College Work Study have all been targeted for re—

duction or elimination. This means students must, increasingly

turn to loans as the only form of financial aid available.®™ When



this 1is coupled with the federal loan restrictions and fund re

ductions, Alaska®™s loan program becomes even more att7.*active.

-VI. Alaska Student Loan Volumes
The Alaska Student Loan Program has experienced dramat—
ic growth the past fe; years, and this growth is expected to

continue. Table 1 below reflects that growth.

TABLE 1
ALASKA STUDENT LOAN ACTIVITY
1979-80 through 1988-89*

Year Awards Amount
1979-80 3,918 $ 9,373,949
1980-81 1 6,460 $ 15,957,717
1981-82 9,891" $ 40,559,499
1982-83 15,000 $ 59,000,000
1983-84 17,500 $ 80,500,000
1984-85 19,000 $ 97,500,000
1985-86 21,000 $121,800,000
1986-87 1 23,100 . . $136,290,000 "
1987-88 25,600 $151,040,000
1988-89 e <o 28,500 - - $168,150,000 ;

* 1982-83 through 1988-89 are projected.

These totals are based upon projections includ:. ig° current and
projected Alaska population, secondary school attendance rates,

and in-migration.

e« VII. <£ffect of "Changing Residency

Should the two-year residency be .reduced-, the number of



eligible applicants would: "increase.- €ertainly, the ;-oore the
reduction the larger the pool. Thereare two factors at work:
one, those persons already living in Alaska, but. having been here
for less than two years would be added* to the potential borrowing
pool; and two, as the residency 1is reduced, the desirability of
moving temporarily into the state for the sole purpose of
obtaining a student loan is increased.

Estimates of the increasedapplicants are listed in
Table 2. These estimates are based upon an 1increased in-
migration during the 1983-84 year and a leveling from then on.

The effects are quite far-reaching, but the inescapable
conclusion is that the program will not be fully funded. Even 1in
the first year of such a residency change, the program will be
from six to nine million dollars underfunded. This translates to
from 1,500 to 2,200 people who do not receive.loans. |In future
years the number of persons turned away could reach 6,000, 7,000,
or more. . .

IT a needs test is employed, the true Alaskan resident
will be at a decided disadvantage because® of ethe inflated
salaries of the state. This 1is the problem already .encountered
with federal programs. Alaskans can not qualify for many,
programs because of family income, even though the cost-of-living,
in Alaska is so much-higher than other areas of the nation. If

an Alaskan resident who has lived and worked in the state for a



number of years, or whose parents have lived or worked in the
state for a number of yearsis compared on a needs test with an
Oregon or Washington resident who has come to the state for only
six months or a year, possibly not even worked, the Alaskan must
lose. The short-term "resident”™ would have a distinct advantage
with a needs test.

If first-come first-se”ed 1is used as a criterion, the
individual moving to Alaska ."YE the .sole .purpose of obtaining a
loan would probably be wise enough to meet all application dates.
Hence,, first-come first-served would only result 1in ®veryone
filing early except that person whose carter 1is suddenly ended
and new skills are unexpectedly needed. Again, this would most
likely be the long-term resident and the individual that may need
assistance most. . *

In general, -opening..the loan program to the short-term®
resident will result in a large number of. persons coming to
Alaska for the sole purpose of obtaining loans to finance their
education. Those persons for whom this program was designed and
has operated and served over the last eleven years will be
squeezed out by residents of other states, states uiiwilling to
commit resources to education of their citizens in the manner, of

Alaska. _

-10-



TABLE 2
PROJECTED ALASKA STUDENT. LOAN RESIDENCY EFFECTS
1952-83 through 1988-89

Two-Year Residency

Loan Year Awards Amount
1982-83 15,000 $ 59,000,000
1983-84 17,500 $ 80-500,000
1984-85 19,000 - $ 977~850,000
1985-86 21,000 - - ? $121,850,000-
1986-87 23,100 $136,290,000
.1987-88 I 25,600 * e $151,040,000
1988-89 28,500 $168,150,000

One-Year Residency

Additional* Additional* Total Progranm.
Loan Year - Awards Amount
1982-83 1,560 $ 6,396,000 $ 65.396,000
1983-84 2,783 $12,801,800 $ 93,301,800
1984-85 2,926 $15,068,900 $112,918,900
1985-86 3,759 $21,802,200 $143,602,200
1986-87 4,712 $27,800,800 $164,090,800
1987-88 5,862 $34,585,800 $185,625,800
1988-89 < .7,239 e - $42,710,100 - $210,860,100"

v * . Six-Month- Residency

Additional™* Additional* Total Program
Loan Year Awardse Amount
1982-83 2,496 $10,233,600 $ 69;2.33,600
1983-84 4,453 $20,482,880 “$100,982,880
1984-85 4,828 $24,864,200- $122,714,200
1985-86 6,202 $35,971,600 $157,771,600
1986-87 .7,539 "$44,480,100 "$180, 770%, 100
1987-58 .... 9,379 $55,336,100 $206,376,100 *
1958-89 11,582 . $68,333,800 $236,483,800

* Additional over two-year residency.

-11-



DATED at I/fa* - , this At~ day of

September, 3.982.
pen

y ~an Romesburg
SUBSCRIBED AND SWORN to before me this day of
September, 1982.

Wot<&rft P\|blid, ~State or Alasxa
My casnmipsion expires: 7fcij'rf'



FINAL REPORT
TO THE
HOUSE COMMITTEE ON STATE AFFAIRS:

ALASKA STATUTES CONTAINING
DURATIONAL RESIDENCE REQUIREMENTS

By

William R. Hudson

March 28, 1983



HOUSE COMMITTEE ON STATE AFFAIRS

Honorable
Honorable
Honorable
Honorable
Honorable
Honorable
Honorable

Mitch Abood, Chairman
Mike Miller

Anthony Vaska

John Cowdery

Walt Furnace

Ronald L. Larson

Dick Schultz



ACKNOWLEDGEMENTS

I wish to express my appreciation for the cooperation and support of
the chairman 3 excellent staff in the conduct and preparation of this
study.

I wish further to thank former Attorney General Avrum Gross and
Attorney Ron Zobel for offering freely their counsel on ways to fashion
laws in Alaska that will meet the test of the U.S. Constitution and
minimize the chances of costly litigation and disruption of programs
affecting the citizens of the State of Alaska.

I would alsp like to express my gratitude to the Legislative Information
Offices for participating in this program, and to their teleconference
personnel for tallying the questionnaire returns at the first residency
teleconference on March V , 1983.



TABLE OF CONTENTS

ACKNOWLEDGEMENT S < e ee e caeiaeeaeeaennas

INTRODUCT EON ¢ i e e ceaecemanaaaaaenns

DURATIONAL RESIDENCE REQUIREMENTS Lo

CUXKSNT LETHGATEON e e ce e ceeceeaeaaem s

CONSTITUTIONAL T E S T i e eeeaaemas

FINDINGS AND RECOMMENDATIONS Lo et

CLOSING STATEMENT e ceecaeaeeaaen s

APPENDICES

I. TEN ALASKA LONGEVITY BONUS OPTIONS .. .o.ocao...
Il.  HUDSON CONT R A CT i e e e e aceananaaanns
Il. RESIDENCE QUESTIONNAIRES .o i iaaa
ATTACHMENTS

1. Attorney Burke®s Report and Omnibus Bill

2. Department of Law"s List with Commentary

3. U.S. Supreme Court Report on Zobel HI

4. Will Condon on Pioneers™ Home Issue

5. Andress v. Baxter

6. Vest v. Schaefer

7. Tillinghast Report

8. Gilman v. Martin

9. Ron Zobel letter

-iv-

10

18

23

24

26

31



INTRODUCTION

The U.S. Supreme Court"s Zobel decision and the subsequent court
challenges to the Alaska Longevity Bonus Program placed a serious
burden on the legislature to find solutions to all programs where
residence requirements are or may be constitutionally unacceptable.

By far the most significant of these programs 1is the unique Alaska
Longevity Bonus Program, followed by the Pioneers®™ Home Program.
Changes to these programs could have, literally, life and death impacts
on many of the almost 10,000 older Alaskans involved in them.

Solutions to these problems must be more than constitutional; they must
consider the additional cost factors to the state, the potential of
increased migration to Alaska, and the often overlooked question of
program administration and manageability.

I have assembled and reviewed all of the existing written materials and
statutes concerning programs which contain residence requirements.
Included in this research was a study of past, pending, and current
litigation. At the direction of the Chairman of the House State Affairs
Committee, 1 consulted with former Attorney General Avrum Gross and
his partner Susan Burke, as well as with Attorney Ron Zobel. These
t torneys gave freely of their time and expertise and their input was an
important tool in obtaining the needed perspective to recommend guide—
lines for Committee action. They spoke constructively on their feelings
of how we should approach and resolve this complex issue. To my
knowledge, this vas the first time that these attorneys, who only
recently argued opposing sides before the U.S. Supreme Court regard—
ing the original Permanent Fund dividend distribution plan, were asked
on behalf of our state to assist in correcting the problems brought
about by that Supreme Court decision.

Input from the general public was seen as a necessity. Due to the time
constraints under which we were working, we thought it best to pre—
pare a set of questionnaires and distribute them to groups and
individuals hovir.g a vested interest in the major programs affected by
the residence question. Accordingly, questionnaires on the state's
special old age programs, student loan program, land disposal program,
and fisherman®s loan programs were mailed on March 15, 1983 to 180
groups and individuals in Alaska. In addition to our targeted mailing,



we also made these questionnaires available to the Legislative Infor—
mation Offices across the state. They tallied returns from persons who
filled out questionnaires while attending the first residency teleconfer—
ence on March 21, 1983.

I will compile the results of these questionnaires and present them to
the Committee at a later date. A copy of each questionnaire is included
in this report (Appendix Ill). The distribution list is on file in the
Chairman-s office.

In addition to my position as consultant to the Committee, Attorney
Susan Burke has recently been retained under separate contract, to pre—
pare drait legislation which will define bona fide residence. 1 feel that
it is my responsibility, after the completion of Attorney Burke®s draft,
to report on the potential administrative problems and cost-effectiveness
of implementing a bona fide residence statute as it applies to the
specific programs which will be impacted by a change in the number of
years of residence currently required. This report will also be sub—
mitted to the Committee.



DURATIONAL RESIDENCE REQUIREMENTS

"Durational”” residence occurs as a requirement in over 53 Alaska
statutes and authorities. This requirement affects, among others,
holding a public office; participation in numerous loan programs;
membership on some regulatory and advisory boards and commissions;
obtaining some occupational licenses; the right to vote in Alaska;
obtaining a vresident hunting and fishing license; selling alcoholic
beverages; obtaining and gaining preference for low-cost housing;
participation in land lotteries; receipt of partial forgiveness of debt
owed the state for loans on land purchased and student aid given;
obtaining residence in one of the five Pioneers®™ Homes and receiving the
Longevity Bonus; and, finally, receiving a dividend from the earnings
of the Permanent Fund.

The length of residence required in these statutes varies from 30 days
to 30 years. Benefits that citizens of Alaska are authorized to receive
by these laws represent millions of dollars and affect the lives of
thousands of people.

The complete list of durational residence requirements set by state law
as of March 3583 is provideu in the following pages.



Durational Residence Requirements in Alaska State Law

TITLE

PUBLIC OFFICE

GOVERNOR

LIEUTENANT GOVERNOR

LEGISLATOR

SUPREME COURT JUSTICE

COURT OF APPEALS JUDGE

SUPERIOR COURT JUDGE

DISTRICT COURT JUDGE

MAGISTRATE

OMBUDSMAN

BOROUGH MAYOR

BOROUGH ASSEMBLYMAN

CITY MAYOR

CITY COUNCIL

MUNICIPAL CHARTER COMMISSION

BOARD OF EDUCATION MEMBER

BOARDS AND COMMISSIONS

GENERAL:

RURAL AFFAIRS COMMISSION
FISHERIES BOARD

GAME BOARD

COMMISSION ON JUDICIAL QUALIFICATIONS

MUNICIPAL BOND BANK BOARD

PERSONNEL BOARD

ALASKA POWER AUTHORITY

DURATION

7 years
7 years
3 years

5 years

5 years

5 years

5 years

5 months

3 years

to 3 years
to 3 years
to 3 years
to 3 years
3 years

3 years

5 years
1 year
1 year

10 years practice la Ataska

30 days
30 days

30 days

AUTHORITY

AK Constitution,
Art. 111, 82

A>" Constitution,
Art. 111, 82,

AK Constitution,
Art. 11, 82

AS 22.05.070
AS 22.07.0W
AS 22.10.090
AS 22.15.160(a)
AS 22.15.160(b)
AS 24.55.030
AS 29.23.130(b)
AS 29.23.050
AS 29.23.250(a)
AS 29.23.200(b)
AS 29.13.010

AS 14.07.075

AS 44.19.102
AS 16,05.221
AS 16.05.940

AK Constitution,
Art. 1V, S 10

AS 44.85.030
AS 39.25.060

AS 44.83.02C
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Durational Residence Requirements in Alaska State Law (Continued)

TITLE

OCCUPATIONAL:

PUBLIC ACCOUNTANCY BOARD
CHIROPRACTIC EXAMINERS BOARD
DENTAL EXAMINERS BOARD

ARCHITECTS, ENGINEERS, AND 1"HD
SURVEYORS REGISTRATION BOARD

GUIDE LICENSING AND CONTROL BOARD
PHARMACY BOARD
OPTOMETRY EXAMINERS BOARD

VETERINARY EXAMINERS BOARD

LICENSES

OCCUPATIONAL LICENSES:

PUBLIC ACCOUNTANT
ATTORNEY
COLLECTION AGENCY
MORTICIAN

GUIDES

MASTER GUIDE

REGISTERED GUIDE
CLASS A ASSISTANT
ASSISTANT
TRANSPORTER
JUNK DEALER, ETC.
REAL ESTATE BROKER, AGENT,

INSURANCE BROKER, AGENT,

OTHER LICENSES:

ALCOHOLIC BEVERAGE LICENSE

RESIDENT FISH AND GAME LICENSE

& SALESMAN

& SOLICITOR

" TATION

1 year
2 years
5 years

3 years

10 years
3 years practice in Alaska
3 years

5 years practice in Alaska

1 year
Residence
1 year

1 year in-ctate apprenticeship

Residence plus 10 years
hunting experience

Resident

20 yr experience in district
Resident

Resident

Resident defined but not required

Resident

1 year

1 year

12 consecutive months

AS

AS

AS

AS

AS

AS

AS

AS

AS 08.04.

08.

08.

08.

08.

08.

08.

08.

08.

AUTHORITY

Bar Rule

AS

AS

AS

AS

AS

AS

AS

AS

AS

AS

08.

08

08.

08.

08.

08.

08.

08.

04.

16.

.42

04.

20.

36.

48.

54.

80.

72.

98.

24.

54.

54.

54.

54.

54.

60.

11.

05.

020
020
010

031

010
010
040

010

280
5(H ()
110

110

100

110
120
140
342

030

.171

.0Sv
.250
.220

390

940



Durational Residence Requirements in Alaska State Law (Continued)

1. ILE

PUBLIC RIGHTS AND BENEFITS

VOTING

ANNULMENT OF MARRIAGE

LOW-COST HOUSING PREFERENCE

VOCATIONAL SUBSTITUTION PROGRAM
INT ZJTRIAL INCENTIVE TAX CREDIT

BOUNTIES FOR CERTAIN ANIMALS

LAND DISPOSAL PROGRAMS
LOTTERY PROGRAM
PRICE DISCOUNT PROGRAM

HOMESITE ENTRY PROGRAM

HOMESITE ENTRY PRIORITY CLAUSE

REMOTE PARCEL LEASING PROGRAM

SPECIAL OLD ArE PROGRAMS

ALASKA LONGEVITY BONUS PROGRAM
PIONEERS® HOME PROGRAM
SENIOR CITIZEN SPECIAL

ASSESSMENT EXEMPTION

FISHING LICENSE EXEMPTION

LOAN AND GRANT PROGRAMS
FISHERMAN NOTE AND MORTGAGE
COMMERCIAL FISHING LOAN
LIMITED ENTRY PERMIT LOAN
AGRICULTURE AND FISHING (CFAB)

AHFC VETERANS 1t RATE REDUCTION

DURATION

30 days

1 year

I year

1 year
Percent of me year residence

1 year abode in game unit, plus
continuous residence in Alaska

1 year
5% discount per yr of residence

3 yr immediately prior to entry,
or 20 yr cumulative residence

Priority to longest residence

1 year

25 years, with residence
established before statehood

15 yr immediately before appli—
cation, or 30 yr cimulative

12 months

30 years total res: dence

5 years
5 years
5 years
1 year

1 year

AUTHORITY

AS 15.05.010
AK Constitution,

Art.

AS 09.

AS 18.
AS 18.

AS 39.

AS 43.

AS 16.

AS 38.

AS 38.

AS 38

AS 38.

AS 38.

AS 38

AS 47.

AS 29

AS 16.

AS 16.

AS 16.

AS 44.

v,
55.

55.
.470(4)

55

25.

26.

35.

05

05.

.08

08

08

.08

25

.63

05

10.

10

81.

81
130

330

155(9)
095(b)(3)
130

.057(b) (2)

058

.030(a) (2)

.040(b)

.077(i)(2)

.030(a) (2)
.020(a)
.035

.065(d) (1)

.400

680(a)

.310(a)

220(a) (20)

Policy Requirement

AS 18.56.101



Durational Residence Requirements in Alaska State Law (Continued)

TITLE

MINING BUSINESS LOAN

MEMORIAL SCHOLARSHIP

STUDENT LOAN PROGRAM
ELIGIBILITY TO APPLY

FORGIVENESS

PREFERENCE
(SYSTEM OF AWARDING PRIORITY)

ALASKA EDUCATIONAL INCENTIVE GRANT

OTHERS
CHILD CARE EXPENSE REFUND

POLITICAL CAMPAIGN CONTRIBUTION CREDIT

DURATION

RiJidency and 5 years mining
experience in Alaska

No durational residence required,

1/5 of loan forgiven for each
year employed in special field

2 years

10% off for each yr of residence
after completing education;
maximum 50% forgiven

1 point, 2-5 yr residence

2 points, 5-10 yr residence

3 points, 10 plus yr

2 years

30 days

30 days

AUTHORITY

AS 27.09.020

AS 14.40.825(e)

AS 14.40.765(b)

AS 14.50.763(1)

AS 14.40.767(a)(2)

Application Form

Form DR600

Form DR600



CURRENT LITIGATION

The Committee should be aware of three law suits currently in the
courts that either involve the State of Alaska directly as a defendant or
indirectly through other challenges, and could affect existing state
programs. All three ctses involve durational residence requirements
and are mentioned here to alert the Committee so that they may wish to
abstain from public comment or action on these matters pending their
outcome in the courts.

Andress v. Baxter
Alaska District Court No. A82-307 civil

Judith Andress has challenged the two-year durational residence
requirement for student loan eligibility (AS 14.40.705(b)) and the
selection criteria that award priority to applicants based on the number
of continuous years of residence in Alaska (AS 14.40.767(a)(2))-

status: Pending in the court.

Vest v. Schaefer
Superior Court No. 1JU-82-1103 civil

This suit challenges the 25-yeor pre-statehood residence requirement
contained in the Alaska Longevity Bonus Program (AS 38.08.030(a)(2)).

Status; Court action resulted in a settlement agreement that stayed all
actions and proceedings through and including the date of adjournment
of the first regular session of the 13th Alaska Legislature or until June
30, 1983, whichever comes first. In this agreement the court ordered
the Legislative Council to use its best efforts to secure the enactment
of legislation that would, in effect, open the program to all bona fide
one-year residents during this legislative session.



Gilman v. Martin
Alaska Supreme Court No. 5937

This suit involves a challenge to the Kenai Peninsula Borough®s land
disposal program. Its resolution could affect the state’s land lottery
program, the one-year residency provision to qualify for the lottery
(AS 38.05.057(b)(2)), and the discount of 5 percent for every year of
residence for up to 50 percent of the total price (AS 38.05.058).

Alaska has filed an amicus curiae brief defending tho Kenai Peninsula
Borough®s program as being constitutional. The outcome of this will be
seen as a ruling on similar land distribution plans operated by the
state.

Status: A ruling is expected at any time.



THE CONSTITUTIONAL TEST

The most difficult task of this study has been the development of
standards or tests that could logically be applied to present and future
statutes where a durational residence requirement is to be used.

The question, "What 1is a resident?” has never been satisfactorily
answered in Alaska. Although durational residence requirements run
from 30 days to 30 years, in many cases | could find no relationship
between the purpose of the statute and the duration specified.

Analysis of the 53 statutes requiring some use of residence or dura—
tional residence demanded that 1 first determine what tests or standards
should be used. The treatise which follows is the result of my efforts,
and became my guide for measuring those statutory references against
the requirements imposed by the U.S. Constitution. 1 could find no
other tests that | could use to conduct this review.

Obviously there is no master that will apply in each and every case.
Were that to be so, the state would not be in litigation over the student
loan and longevity bonus programs at this time. Most of the laws
enacted involve a great deal of judgement on the part of their authors.
I hope my analysis of the subject will help future lawmakers in that
process.

This treatise should also be a good guide for others who must deal with
legislation that hinges on some form of residence as a requirement. |
have attempted to establish some basic guidelines for the average
person, who 1is not an attorney or student of our Constitution, to use
in setting policy or enacting legislation that uses residence or
durational residence as one of the requirements.

I have been told that no definition or statement on this matter will
guarantee satisfaction with our U.S. Constitution; and | totally agree!
This treatise is only a layman®s guide, and not a legal instrument, but
I trust it will stimulate further investigation and prove useful to anyone
who must approach this very complex subject.

-10-



The Constitution of the United States of America

The U.S. Constitution serves as our master authority on the uses of
residency as a requirement in state law. It is right for us to begin
with this document.

What follows are quotations that apply to thi3 subject matter:

Article 6, Clause 2: The Constitution and the laws made in
pursuance thereof, and all treaties made or shall be
made, by the United States, shall be the supreme law of
the land.

Article 6, Clause 2: All officers, legislative, executiTe, and
judicial, of the United States, and of the several States,
shall be bound by an oath to support the Constitution.

Article 9: Powers not delegated to the United States by the
Constitution, nor prohibited by it to the States, are
reserved to the States respectively or to the people. »

Article 6, Clause 2: Judges in every State shall be bound by
the Constitution.

Amendment XIV, Section 1: All persons bcrn or naturalized
in the United States, and subject to the jurisdiction
thereof, are citizens of the United -States and of the
State in which they reside.

No State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the
United States.

Nor shall any State deprive any person of life, liberty,
or property without due process of law.

Nor deny to any person within its jurisdiction ihe equal
protection of the law.

Article 4, Section 2: The citizens of each State shall be en—
titled to all the privileges and immunities of the citizens
of the several States.

-11-



Article 1, Section 2: Members of the House of Representa—
tives shall be 25 years of age, seven years a citizen of
the United States and an inhabitant of the State which
chosen.

Article 1, Section 3: Senators shall be 30 years of age, nine
years a citizen of the United States and an inhabitant of
the State which chosen.

Article 2, Section 1: Neither shall any person be eligible to
the office of President who shall not have attained the
age of 35 and been 14 years a resident within the United
States.

Article 1, Section 10: States shall not grant any title of
nobility.

Article 1, Section 7 [summarized]: The right to vote shall
not be denied on account of race, color, or previous
servitude.

Articles 15, 19, and 24 [summarized]: States shall not deny
a person the right to vote.

The authorities above clearly lay out the intentions of the Constitution
as it applies to equal treatment of all citizens of our nation. The use
of residence as a requirement to receive a benefit, reward, or other
privilege- will normally be measured against one or more of the above
authorities.

Pertinent Court Cases

Since the U.S. Constitution can only provide us the basic intentions of
its authors, and would leave a great deal to individual interpretation of
its meaning, we must go to the rulings and findings of our courts for
specific applications and explanation of the document®s true meaning.

Court cases that refer to residence or durational residence include the
following:

Dunn v. Blumstein, 405 U.S. 330 (1972).

Memorial Hospital v. Maricopa County, 415 U.S. 250 (1974).

Moore v. State, 553 P.2d 8 (Alaska 1979).

Plumley v. Hale, 504 P.2d 497 (Alaska 1979).
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Rose v. Commercial Fisheries Entry Commission, P.2d
Op. No. 2515 (Alaska, June 11, 1982).

Shapiro v. Thompson, 394 U.S. 618 (1969).

Sosna v. lowa, 419 U.S. 393 (1975).

Starns v. Malkerson, 326 F._Supp. 234 (Minn. 1970).

State v. Adams, 522 P.2d 1125 (Alaska 1974).

State v. Erickson, 574 P.2d 1 (Alaska 1978).

State v. Van Dort, 502 P.2d 453.

Vlandis v. Kline, 412 U.S. 441 (1973).

Warwick v. State ex rel chance, 540 P.2d 384 (Alaska 1976).
Williams v. Zobel, 619 P.2d 422 (Alaska 1980) (Zobel I).
Williams v. Zobel, 619 P.2d 448 (Alaska 1980) (Zobel II).

Zobel v. Williams, __ U.S. __ , Op. No. 80-1146 (June 14,
1982) (Zobel 1II).

The findings of our courts are construed to have the full force of law.
Lawmakers fashioning new laws, therefore, must comply with these
court rulings if the statutes are to be considered constitutional. | have
only the common terms in my vreferences, and the interpretation is
general in context.

Sosna v. lowa: The judges granted the use of a one-year dura—
tional residence requirement to obtain a divorce.

Starns v. Malkerson: Granted the use of a one-year durational
residence requirement to be eligible to obtain a less expensive
tuition as a resident. The court found that a state could
charge higher fees for nonresidents attending a college in
that state.

Shapiro v. Thompson,

Vlandis v. Kline,

Memorial Hospital v. Maricopa County: All thre« of these cases
established clearly that states could not require duration of
residence as a requirement in fundamental political rights or
when basic necessities of life are involved. These two areas
are considered sacred by the courts and only in the rarest of
cases will they permit any durational requirement to apply.

-13-



Vlandis v. Kline: In this case, as well as others, it was held that
length of residence could be used as an objective test or
reasonable and legitimate tool for determining the genuineness
or bona fides of residence, when used for the administration
of a program or for other compelling public interests.

The test is to determine if a state"s interests outweigh the
interests of the individual. As stated previously, in cases
where the,law relates to fundamental political rights or basic
necessities che courts have applied strict scrutiny and nor—
mally will not let durational residence stand.

Zobel 1, I, 11l: These court cases are perhaps the most widely
known in Alaska because of the wide press coverage and
notoriety they were afforded. Following are relevant opinions
or other statements that bear on the use of durational
residence as a requirement in law:

Justice Brennan said that the length of residence may be a
valid test of the bona fides of residence or citizenship.

Justice Diamond 1in Zobel 1l provided some insight into the
legitimacy of using length of residence as a fair measurement
of hardships that might be caused by disrupting one"s ties to
the state and for instilling allegiance and attachments to the
state.

The Supreme Court in Zobel IIl found that income distributed
to the citizens of the state based on duration of residence,
where the amount of reward was to be disbursed in set but
different amounts solely on the basis of how long a person
had resided in the state, was a violation of the Equal Pro—
tection Clause of the Constitution, where no compelling public
interests were shown for those distinctions.

They found that rewarding citizens for prior contributions,
real or intangible, was a violation of the Constitution; that
citizens of one state shall enjoy the same privilefes which
citizens of another state enjoy; that freedom to travel between
states and to receive benefits of citizenship must be pre—
served; that the Constitution does not allow differing degrees
of citizenship or residence on the basis of length of resi—
dence; and that the business of a state is not with the past,
but with the present.

-14-



A statement was made that sets the tone of the courts quite
well: "The Constitution places the newest naturalized citizen
from a foreign shore on equal footing as a citizen born here
in America."

Noll v. Alaska Betr Association: This relatively recent Alaska
Supreme Court decision found the use of any duration of
residence in obtaining a license as an attorney to be
unconstitutional. Further, in Ward v. Maryland, we found
that "The Constitution secures and protects the right of a
citizen of one state to pass into any other State of the Union
for the purpose of engaging in lawful commerce, trade, or
business; and to acquire personal property and hold real
estate without molestation.”

From the above statements we begin to see the mind of those entrusted
with the interpretation of our Constitution. Though we may prefer to
restrict our resources unto ourselves or occasionally bar someone frc.i
outside our state from receiving benefits or from participating in our
market with his or her skills, surely we can see that, given challenge,
the courts will require we show overriding public interests to be
evident.

We are all citizens of the one great union. We can be different, we can
compete for excellence ana a better way of life; but we cannot discrimi—
nate one citizen from another.

Questions
What is residence?
Residence ic a term often used in law to apply to persons who have
established res®"denoe or domicile in a state and who have intentions to

remain in that state on a permanent or long term basis.

When a person claims residence in one state he or she forfeits the right
to claim residence in another state.

Residence requires that one be a citizen of the United States in normal
application as used in the laws to distribute benefits or to hold public
office, etc. It implies some degree of attachment and allegiance to the
state one claims for his or her residence.
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How can residence be used in state law?

First, residence is usually only one criterion or requirement used to
determine eligibility for reward or benefit. It will be found as follows:

To seek and hold public office and membership on boards, etc.
To establish qualifications for citizens to receive in-state tuition.
To protect public and human resources.

To encourage new residents to settle in Alaska.

To share a part of the state"s wealth.

To encourage the development of our industries or resources.
To qualify for housing, medical care, welfare, or other needs.
To encourage its citizens to seek an education.

To settle lands and distribute state lands to private ownership.
To assure protection for the public from quacks.

To measure by time in the state one"s knowledge.

To disburse monies to the elderly.

To qualify for entry into one of our unigv.s Pioneers® Homes.
Finally, to promote any other compelling public interest.

What is bona fide residence?

Bona fide residence is residence made in good faith. It is a very
personal commitment that is difficult to attach a length of time to. It
can occur the instant a person sets foot on Alaska soil, or it may occur
months or years after one arrives.

Can we establish a duration that we can use?

Simple residence has been generally accepted to be 30 days or more.
For voting and access to the basic necessities of life, no duration is
normally permitted by the courts.

The probable duration that most courts will accept is no longer than
one year, and that for cases where political rights or basic necessities
are not involved. One year has held up for in-state student tuition

and for divorces.

-16-



Are there acceptable durations beyond
the one year mentioned above?

Some believe we can use varying durations so long as they are realistic
requirements due to any compelling state interest. In Alaska the uses
have generally been established without documented reasons and so far
the courts have not upheld any duration beyond one year.

The state is holding to a view that two years of residence is necessary
to test the bona fides of residence of persons securing student loans,
and more for persons securing the fishing loans made available by the
state. The justification is that these two groups of residents are more
migratory than the average citizen of our state and, therefore, it takes
two years to make an objective test of their intent to remain.

What are subjective and objective tests
as applied to bona fides of residence?

A subjective test would simply be to ask the person if he or she is a
citizen, and to look to other signs of attachment as well. Among these
other signs are: registered to vote in Alaska; purchased or leosed a
home; enrolled his children in our schools; seeking public office;
joining a church, clubs, or other societies; and licensing one’s
automobile.

An objective test would be to substitute a duration of residence as a
measure of one"s bona fides in lieu of asking directly. Where a state is
administering programs to thousands of its citizens, it is unreasonable
to try to contact each one individually, so the courts have permitted an
objective test to be used.

What other requirements may be used to
assure proper program administration?

First, it is well to say here that every state has a right to restrict
some of its more costly benefits to its own bona fide citizens or
residents. No state is expected to foot the bill for citizens from all
over the USA. Each state is sovereign unto itself yet a part of the
greater union of the United States of America.

Other requirements include professional qualifications, age, income

level, handicap, experience in the field, local familiarity, creditability,
veteran status, education, and, of course, always to be a U.S. Citizen.
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FINDINGS AND RECOMMENDATIONS

Public Office

Findings: Substantial reasons exist to justify using terms of residence
longer than one year in determining the qualifications for holding major
public offices. Both the statutes and constitutional references are
likely to be held in compliance with the U.S. Constitution.

Recommendation: Take no action at present.

Boards and Commissions

Findings: Substantial reasons exist to justify using terms of residence
longer than one year in determining the qualifications for membership
on the n umerous state regulatory and advisory boards and commissions.
Both the statutes and constitutional references are likely to be held in
compliance with the U.S. Constitution.

Recommendation: Take no action at present.

Licenses

Findings: The courts have already ruled against the use of any dur—
ation of residence as a requirement for an attorney"s license (Noll v .
Bar Association). A thorough review of the records indicated little
tolerance by the courts for the use of any specific length of residence
that might bar the employment of an individual™s occupational siill
between different states.

The only occupational license not requiring residence 1is that for mor—
ticians; rather, it requires in-state apprenticeship for a duration of one
year. In my review of the various cases on record, | concluded that
the apprenticeship period probably was defensible.

Recommendations: Amend the statutes doaling with the occupations

listed below, repealing the various residence requirements and making
no substitutions:
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Public Accountant (AS 08.04.280).

Attorney (Bar Rule 5(1)(a)).

Collection Agency (AS 08.24,110).

Master Guide (AS 08.54.100).

Registered Guide (AS 08.54.110).

Class A Assistant Guide (AS 08.54.120).

Assistant Guide (AS 08.54.140).

Transporter (AS 08.54.142).

Junk Dealer (AS 08.60.030).

Real Estate Broker and Salesman (AS 08.88.171).

Insurance Broker, Agent, and Solicitor (AS 21.27.090,
AS 21.06.250, AS 21.27.220).

The 1in-state apprenticeship requirement for a Mortician License (AS
08.42.110) should be left in the law.

I recommend no change in the durational residence requirements for an
Alcoholic Beverage License (AS 04.11.390) or a Resident Fish and Game
License (AS 16.05.940).

Public Rights and Benefits
Findings: The 30-day requirement to vote in Alaska is constitutional.

The one-year residence requirement for annulling a marriage and
participating in the Jlow-cost housing and vocational substitution
programs appears excessive. This is especially so for the Low-Cost
Housing Preference Program which the courts would likely construe as a
"basic necessity of life" wherein no durational residence requirement
has ever been permitted by the courts. The one-year residence re—
quirement for being able to claim an industrial incentive tax credit and
bounties on animals are likewise excessive, but the point may be
academic because neither of these programs have been active in years.

Recommendations: No change is necessary in the residence requirement
for Voting (AS 15.05.010), unless the Committee chooses to substitute
simple residence and require 30 days in which to handle the registration
process.

The one-year residence requirement for Annulment of Marriage (AS
09.55.130), the Low-Cost Housing Preference Program (AS 18.55.330,
.470(4)), and the Vocational Substitution Program (AS 39.25.155(g))
should be modified to simple residence.

-19-



In addition, the legislature should consider the repeal of the Industrial
Incentive Tax Credit (AS 43.26.095(b)(3)) and Bounties for Certain
Animals (AS 16.35.130).

Land Disposal Programs

Findings: Alaska is awaiting the court ruling on the Kenai Peninsula
Borough®s land disposal program, which may affect the state"s land
lottery and price eiscount programs.

The requirement of three years of residence immediately prior to par—
ticipation in the Homesite Entry Program, or 20 vyears of earlier
residence, clearly 1is not defensible. The Priority Clause, giving
priority to persons having the longest residence, 1is also not defensible
and most likely unconstitutional.

The one-year residence requirement for participating in the Remote
Parcel Leasing Program appears to be constitutional.

Recommendations: No action should be taken on +he residence require—
ments for Land Disposal by Lottery (AS 38.05.057(b)(2)) or the Price
Discount Program (AS 38.05.058), pending the decision of the court in
the Kenai case.

The durational residence requirement in the Homesite Entry Program
(AS 38.08.030(a)(2)) should be amended to repeal the existing require—
ments and you should substitute residence of one year®"s duration. |
recommend repeal of the priority clause (AS 38.08.040(b)).

The residence requirement for the Remote Parcel Leasing Program (AS
38.08.077(1)(2)) should be left alone.

Special 0ld Age Programs

Findings: The greatest problem concerning durational residence before
the legislature this session is how to handle the very sensitive Alaska
Longevity Bonus Program. The Vest v. Schaefer settlement reached
last fall clearly mandates a change in how the program has been
handled thus far. The questions surrounding this program involve
much more than the requirements for durational residence. Policies on
funding, extent of application, life of the program, and other matters
require that this statute be given exclusive treatment as an issue and
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not be lumped into the Omnibus Bill (Attachment 1) that we are pro—
posing for the other statutory changes.

I would be pleased to work with the House on this matter, as I believe
this issue will involve some hard administrative questions and not simply
residence requirements.

I concur with former Attorney General Wilson Condon®s assessment of
the Pioneers® Home Program. The 15-year residence requirement is
defensible and related to compelling public interest. The exceptional
time 1Is necessary to measure the exceptional attachments a resident
must have to receive a room in the homes. A lesser duration would not
apply in my judgement.

I believe that the one year of residence required to be eligible for the
Senior Citizen Special Assessment Exemption is too close to the "basic
necessity” question and would not hold up under challenge.

Similarly, 1 believe the 30-year residence requirement for exemption
from fishing license requirements is too severe and probably unconsti—
tutional.

Recommendations: I strongly recommend that the Alaska Longevity
Bonus Program (AS 38.08.030(a)(2)) be set aside and dealt with as a
single issue; with full participation from the public, both houses of the
legislature, and the administration. The organizational and structural
changes that are tied to whatever residence solution is found are totally
intertwined.

I I&commend no changes in the Pioneers® Home Program residence
requirement statutes (AS 47.25.020(a), .035).

The Senior Citizen Special Assessment Exemption residencerequirement
(AS 29.63.065(d)(1)) should be amended to simple residence.

The 30-year residence requirement for obtaininga free license to fish
(AS 16.05.400) should be amended to one year of residence.
Loan and Grant Programs

Findings: The various residence requirements in the state loan and
grant programs are inconsistent and not well founded.



The fisherman®s loan programs now require five-year durational resi—
dence and | can find nothing to support that length of time. A
standard one-year period, however, may not serve as a bona fide test
for fishermen due to their unusually migratory lifestyle. 1 agree with
current efforts to set a two-year period as an objective test of bona
fide residence and believe it will stand up under challenge.

The difference in the durational residence requirements for a veteran®s
loan (five years) and AHFC®"s 1% rate reduction to veterans (one year)
is not well justified.

The Mining Business Loan and Memorial Scholarship Loan Fund do not
stipulate durations of residence and |1 believe are satisfactory as
written.

The two-year residence requirement for student loans and the point
preference system based on number of years of residence are being
litigated. The point preference system is clearly flawed.

Recommendations: | recommend changing the fishing loan program re—
quirements (AS 16.10.680(a), -310(a); AS 44.81.220(a)(20)) from five
years to two years.

The residence statute in the Veterans Loan Program (AS 26.15.130(1))
should be amended to replace the five-year requirement with a standard
one-year requirement.

No changes should be made in the vresidence requirements for the
Mining Business Loan (AS 27.09.020) or Memorial Scholarship Loan (AS
14.40.825(e)) progranms.

The Student Loan Program residence requirement (AS 14.40.765(b))
should be left alone, pending court settlement. The point preference
system (AS 14.40.767(a)(2)) should be done away with, and 1 recom—
mend outright repeal.

The Educational Incentive Grant falls in the same category as the
Svudent Loan Program and action should await the court decisions.
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CLOSING STATEMENT

In closing, Mr. Chairman, permit me to say that | am prepared to work
with Susan Burke, your staff, or anyone else to help prepare legisla—
tion needed to effect these statutory changes. I remain available at
your call for hearings or other meetings you mayrequire.

I am in the process of compiling the responses to our four question—
naires and will present a synopsis of the public input near the April 2,
1983 deadline for return specified in those forms.

I received only one set of the references used in this report, and since
they are quite lengthy 1 will attach copies only to your report. Should
any of the Committee members desire a copy, we will need to secure
them from the Department of Law or make copies.

One of the requirements in my contract was to look at all the changes
that would be necessary in present statutes and provide you with an
overview of what additional costs and problems were evidenced in

making these changes. At this time 1 see no significant costs or
management problems should the Legislature agree with the actions we
have recommended. I am certain that the final solution to fix the

Longevity Bonus Program will involve major administrative and manage—
ment considerations. Since this is the one program you have chosen to
set aside to deal with by itself, | am prepared to work with whatever
committee is given this responsibility. In many ways, that program is
more in line with my background than the performance rendered thus
far. 1 do have several germane ideas on alternative funding, and man—
agement of the program.

I have enjoyed working with you on this project, Mr. Chairman, and
believe this effort will aid future legislators in their deliberation on
residence-based matters.

Respectfully Submitted

William R. Hudson

March 28, 1983
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Appendix 1
TEN ALASKA LONGEVITY BONUS OPTIONS
From Jon K. Tillinghast Report Dated March 8, 1983

Mternatives submitted by the Administration and Jon Tillinghast to the
Senate Judiciary Committee:

1) Expand the Alaska Longevity Bonus Program to iclude all
elderly Alaskans with one year of residency. (Admm.)

2) Phase out the Alaska Longevity Bonus Program by gradually
reducing the benefits. (Admin.)

3) Phase out the Alaska Longevity Bonus Program by gradually
reducing benefits, while contemporaneously raising the
eligibility limits for general state assistance. (Admin.)

4) Provide a minimal base payment under the Alaska Longevity
Bonus Program based solely on one year of residency, with
supplemental payments made on the basis of need. (Admin.)

5) Phase out the Alaska Longevity Bonus Program by increasing
the age for eligibility each year. (Admin.)

6) Create an annuity plan, with the annuity corpus consisting of
Permanent Fund distributions. This option would necessitate
a transition program for persons 40 years and older. (J. T.)

7) Fund the Alaska Longevity Bonus Program through a "pay as
you go" social security system, using approximately 25% .of
the existing Permanent Fund distribution. (J. T.)

8) Replace the Longevity Bonus Program with a comprehensive
health insurance program for elderly Alaskans. (J. T.)

9) Condition eligibility for a longevity bonus upon a demonstra—
tion of hardship which would be suffered by being unable to
continue Alaska residency. (J. T.)

10) Open the Alaska Longevity Bonus Program to all one-year

residents, and terminate the program - giving FY84 recip—
ients o grandfather right to continued bonuses. (J. T.)
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Contract Between

State of Alaska
Legislative Affairs Agency
Pouch Y
Juneau, Alaska 99811

and

William R. Hudson
3379 Meander Way
Tuneau, Alaska 99801
phone 789-7376

CONTRACT AMOUNT $7,500.00

The parties to this agreement are the Legislative Affairs Agency on
behalf of Representative Mitch-Abood, Chairman, House Committee on State
Affairs, hereinafter referred to as the "Agency,”™ and William R. Hudson,
hereinafter referred to as the "Consultant.”

THE PURPOSE OF THIS AGREEMENT 1is to provide the Contractor with a
thorough analysis of the numerous residency requirements that are now
deemed to be, or suspected to be, unconstitutional with regards to State
programs, along with proposed alternatives to make all such programs
constitutional.

IT IS THEREFORE MUTUALLY AGREED THAT:
Clause | - Statement of Work

(@ The Consultant shall assemble all existing written materials
on these numerous programs where residency requirements now
exist, and display same in a format that car be easily under—
stood and identified by specific topic.

The above display will be amplified to reflect current and
projected costs; persons affected; policy affected; a state—
ment of manageability and pertinent commentary on each.

(b) The Consultant shall seek input from representative indivi—
duals and groups thovt represent persons affected by the various
laws or regulations surrounding these "residency required”
programs.



(c) The Consultant shall present, in written form, a Final Report
that shall reflect the existing program criteria and, fchere
possible, changes to each program to make them constitutional,
cost effective, manageable, and to the extent possible,
preservative of original legislative intent.

(d) The Consultant will make himself available throughout the
period of tliis contract for discussion, amplification of
subject, alternatives proposed or other instructions, research,
etc. requested by the Chairman of the House Committee on State
Affairs on matters that pertain to subject programs.

(e) The Chairman of the House Committee on State Affairs shall
provide the Consultant all reasonable and necessary adminis—
trative support such as secretarial, copy .service, telephone
use, and public documents that are required in this report.

() The Consultant will provide office space and supplies for
the conduct of this contract.

(@ The Consultant shall assist the Chairman of the House Committee
on State Affairs in the preparation of new legislation to
affect the changes needed to make programs constitutional.

Clause Il - Period and Dates of Performance

(@ The work under this contract shall be performed from March 1,
1983 to March 31, 1983.

(b) Unless extended by written agreement, this contract expires on
March 31, 1983.

Clause 11l - Project Director

The Project Director shall be Representative Mitch Abood, Chairman
of House Committee on State Affairs, acting on behalf of the Committee.

Clause 1V - Compensation and Method of Payment

(@ For the work specified In this contract, the Consultant shall
be paid a flat fee of $7,500.00, with 20% of the fee paid in
advance, and the balance upon completion of the contract re—
guirements as specified by the Chairman of the House Committee
on State Affairs.

Clause V - Office Space. Equipment, Clerical Support
(@ Office space, equipment and clerical support of the Consultant
that will be necessary to carry out his obligations under this

contract shall be supplied as specified in Clause 1 of this
contract.

-



Clause VI

@

- Records, Documents, Audit

The Consultant shall maintain accurate records as may be re—
quired by the Chairman of the House Committee on State Affairs,,
The records are subject to inspection by the Agency or by the
Chairman of the House Committee on Stat.; Affairs at all reason—
able times. AIll documents, reports and writings generated as a
consequence of work done under this contract shall become the
property of the State of Alaska and, on completion of the work
or at the termination of this contract, shall be delivered to
the (Agency/Chairman of the House Committee on State Affairs)
for disposition under Rule 23 of the Uniform Rules of the
Alaska State Legislature. <«

Clause VTl - Disputes

@

Q)

Any dispute arising about the terms or conditions of this con—
tract shall be reduced to writing and delivered to the consult—
ant. Every effort to dispose of" any such disagreement by in—
formal, reasonable means shall be undertaken.

A dispute concerning a question of fact arising under this
contract which is not disposed of by agreement between the
Agency and the Consultant shall be decided by the Chairman of
the House Committee on State Affairs; the decision shall be
reduced fo writing and delivered to the consultant at the
address specified in Clause VIIl, Paragraph (&) cr this con—
tract®.- The decision of the Chairman of the House Committee
on State Affairs is final and conclusive.

Clause VIIlI - Termination

@

()

Clause 1IX

@

*his contract may be terminated by the Chairman of the House
Committee on Stattf Affairs at any time, upon delivery of
written notice to the Consultant delivered to William Hudson,
3379 Meander Way, Juneau, Alaska 99801.

IT this contract is terminated, the Consultant shall be compen—
sated for services provided under the terms of this contract

to the date of termination if the Consultant provides the
Agency and Chairman of the Louse"Committee on State Affairs
with a written report containing a description of any research
or analyses performed, a statement of the result or conclusions
formed based upon the research or analyses and a copy of all
data acquired by the Consultant or his agents in conjunction
with this contract.

- Venue

In the event that the parties to this contract find it necessary
to litigate the terms of the contract, venue, shall be the
Superior Court of the State of Alaska, First Judicial District,
at Juneau and the contract shall be interprets.” according to

the laws of Alaska.



Clause X - Assignment, Transfer and Subcontracting

@

Clause XI

@

No assignment, transfer, or subcontracting of this contract .
may be made unless all parties agree in writing.

- Reports

The Consultant shall provide progress reports, either in
writing or verbally, as requested by the Chairman of the
House Committee on State Affairs and is reasonable within
the short ¢"eme frame of this contract.

Clause XII" - Modifications and Previous Agreements

@

This contract contains the entire agreement between the parties.
A statement, promise, or inducement made by a party or an

agent of a party is not valid or binding unless-the statement
promise, or inducement is contained in this written contract.
This conract may not be enlarged, modified, or altered except
upon written agreement signed by all parties to the contract.

Clause XIIl - Certification

@

Execution of this contract by the Executive Director of the
Legislative Affairs Agency, or his designee, hereby constitutes
a certification that funds have been appropriated and en—
cumbered for the amount of this contract.

IN WITNESS WHEREOF, the parties have executed this agreement on
the dates noted.

Ak Bus Lie No. 034043 SPEAKER OF THE HOUSE
SSN 0 518-30-5617

LEGISLATIVE, AFFAIRS AGENCY

BILLY/G. BERRIER
AGENCY LEGAL COUNSEL
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RESIDENCY QUESTIONS IRE

GENERAL DISCUSSION:

Last year the United States Supreme Court heard arguments on the contro-
versial Permanent Fund dividend distribution plan proposed by the
Governor and the Legislature of Alaska (Zobel 11 & I1I11).

That Court found the proposed legislation to be unconstitut:onal on
several key grounds. First, the dividend plan violated the Equal
Protection Clause of the Fourteenth Amendment to the United States
Constitution, in that it would have distributed unequal dividends to
citizens based soley on the r.utrber of years each citizen had resided in
Alaska.

Secondly, the Supreme Court decision clearly stated that any reward or
benefit that was based upon a citizen®s contribution to his/her state
made in past years, would be in conflict with the U.S. Constitution;
regardless of whether that contribution was tangible or intangible.

Taking it one step further, the Court also ruled that no law iIs accept-
able which acts as a bar to free travel between the States or that
denies any citizen fTull access to every privilege or benefit afforded
to another citizen.

Finally, the Court did allow that a State may extend certain benefits to
its bona fide citizens when a reasonable public purpose for thf benefit
exists and is so stated in the law.

HOW THE SUPREME COURT DECISION ON THE PERMANENT FU~D DIVIDEM) AFFECTS
OTHER ALASKAN PROGRAMS

Soon after the nationwide publicity and notoriety of the Supreme Court
decision regarding residency requirements, attention was Tfocused on
numerous other Alaska statutes that contained durational residency
requirements. There are currently 53 programs containing some kind of
provision based on residency The most critical of these programs deals
with key loan plans such as the Student Loan Program and Fisherman®s
loans as well as the twin pioneer™s programs: the Alaska Longevity Bonus
and the Pioneer®s Home Program.



FACTORS TO CONSIDER

Every public program administered in AJdaska is based on statutes estab-
lished through the legislative process. Every statute should consider
the following factors:

Does the program serve a valid pub lic purpose?

Does it meet the test of law and does it conform to the

constitutions of the United States and Alaska?

What are the long-term costs and other potential liabilities?

L J

Some proof of residency 1is appropriate; however, it .s generally-repeat-
generally conceeded that one (1) year of residency consti tutes a valid
intent toremain in the state and to be a citizen of it.

Somestate benefits or requirements may justify more thanone year®"s
residency, but it must be clearly proven that the public purpose is
served by a residency requirement exceeding one year. Sawi> benefits
or privileges such as for driver®s licenses, voting, etc. cannot be
justified for even one year.

With this brief infonmation in mind, will you now review the attached
questionnaire and give us your ideas and answers. Please don"t worry
about using a handwritten response. As long as 1 can read it, all will
be well. Use additional paper as you may require. Thank you for your
comments.



ALASKA LONGEVITY BCMJS

Currently, over 9,000 older Alaskans receive a $250 monthly bonus check,
if they have continuously resided in the State for 25 years or more, are
65 years of age or older, and have established their first residency in
the State on or before January 3, 1959 (Statehood).

A class-a:tion suit filed by attorneys for Mr. Rodney Vest in the First
Superior Court of Alaska charged that these requirements violated the
constitutional rights of Vest and other older Alaskans. By mutual
agreement, the court action has been suspended until the Alaska State
Legislature can act during this current legislative session to correct
this residency problem.

The Longevity Bonus Program in 1983 will cost the State of Alaska
approximately $28 million dollars. If the 25-year pre-statehood pro-
vision 1is dropped, the program would add about 4,000 more older Alaskans
to the current roles. That would in turn /well the yearly

cost of the program from $28 mi 11 ion to almost $40 mi 11 ion.

Clearly, 1in light of the U.S. Supreme Court®"s decision regarding resi-
dency and the permanent fund dividend distribution program, the State of
Alaska will have to drop its 25-year residency requirement.

When this happens, the program wi 11 cost almost $12 million more to
operate. Several serious questions need to be addressed.

QUESTIONS
1. Should we continue the longevity bonus program for all persons over

the age of 65 who have lived iIn Alaska at |1 ~ast one year?

Yes No

2. Shall we attenpt to phase out the program ?
Yes No
3. Should we establish a limit on the amount of money to be
appropriated by the Legislature, and set the monthly bonus amount

on total funds available, divided by the nunnber of applicants?

Yes No



4. Would you support a new funding source? For exarrple; if we were to
use the permanent fund dividend monies as a funding source to
establish a major new trust fund for the longevity bonus program.

IT it were properly invested, uhere the earnings (interest) could
then be distributed to any citizen 65 years of age or older in
whatever amounts were permitted by these earnings?

Yes No

Comments:

5. Other 1i1deas or comments?

ALASKA PIONEER"S HCMES

Over 600 Alaskans can be housed iIn the five Pioneer®s homes nowcurrent-

ly operating in Alaska. A sixth heme, to be built inJuneau, will add
another 50 beds or more.

Current requirements call for an applicant to have resided in Alaska for
15 or more consecutive years. The Pioneer heme program does not require
a resident to be destitute, and it hasno needs test.

Monthly costs for residents in the homes are $225 nermonth and

$275 per month, depending on the level of care required. Costs to the
state to provide the care have been stated as approximately $1,800 per
month. Annual costs to the State now exceed $20 mi 11 ion do Ilars.

It is possible that the program as it is now administered, including the
15 year residency requirement may be all right , and left alone. We are
leaning toward that position at this time. However, we should think
about a fall back position, should the program be adversely affected or
found to be at fault with the Ilaw.



QUESTIONS
Would you support the Pioneer®s Home program if the one-year
residency requirement is used?

Yes No

Wiat priorities should be used, if the costs of the program were to
increase dramatically because of the lower requirements?

a. Only on physical need? Yes N o -

b. Only serve the mostneedy? Yes No .

C. Serve all, regardless of needs; first come, first served?
Yes N o

Should the Ilow monthly costs to residents of the home continue as
they are now?

a. Yes No
or should we:
b. Charge more? Yes No

C. Charge less? Yes No

Any other ideas?

Thank you for your cooperation.

WE ASK YOU TO PLEASE RETURN THIS QUESTIOWAIRE TO US BEFORE
APRIL 2, 1983.
Send to: House State Affairs Committee

Pouch V
Juneau, Alaska 9981 1



STUDENT LCANS

A challenge to the student Iloan program which is currently under litiga-
tion (@Andress v. Baxter); is the two (2) year durational residence
required to be eligible for a loan of either $6,000 (undergraduates) or
$7,000 (graduates) maximim each school year.

The student loan program was established in 1971 and since that time has
issued over 35,000 loans with a current average per student/year of over
$4,000. These loans carry a 5 per cent interest rate, to be repaid

in 10 years, with one five-year-extension available.

Added to this, 1is a significant forgiveness clause that can reduce an

applicant™s debt by up to 50 percent if he or she returns to Alaska or
resides 1iIn our state for up to five years after graduation.

QUESTIONS

1. Do you support the Alaska Student Loan Program as it exists now?

Yes No

2. Do you believe it is good public policy to forgive or eliminate up
to 1/2 of the total amount of tho loan in return for having these
students back in Alaska?

Yes No

3. Do you believe the five (5) percent interest rate on these loans is:

Okay ,

Low

High

It should be percent.

4. Since the two-year residency requirement 1is now being challenge” in
the courts, what should we do?

a. Keep it as it is until the Courts act? Yes No
b. Reduce the residency requirement to one year? Yes No

c. Other alternative?



Page 2

5. Please tell us what methods of control and administration you
believei is needed and proper in administering these loans.

Thank you for your cooperation.
WE ASK YOU TO PLEASE RETURN THIS QUESTIONNAIRE TO US BEFORE
APRIL 1, 1983.
Send to: House State Affairs Committee

Pouch V
Juneau, Al-aska 99811



vw o DISPOSAL

Many Alaskans have always favored a liberal Iland distribution plan, and
seem to favor some requirements and restrictions that are based on the
length of residency.

The current Alaska land distribution plan has not yet been challenged in
the courts, but it is indirectly under fire, since it is closely related
to the Kenai land disposal plan, which is now under litigation.

QUESTIONS
1. Do you favor continuation of the distribution of public lands to
Alaska citizens?

Vs No
2. How would you like to see the land distributed?
3. Should the present discount plan be continued?

Yes No
4. Since there may not be enough suit ble land for everyone, what

priorities do you favor?

Thank you for your cooperation.

WE ASK YOU TO PLEASE RETURN THIS QUESTIONNAIRE TO US BEFORE
APRIL 2, 1983.

Send to: House State Affairs Committee
Pouch V
Juneau, Alaska 99811



FISHERMAN®S LOANS

Several low-interest loan plans now exist that were designed to foster
the growth and development of our fTisheries. Most of these loans have
stipulated a five-year residene/ requirement.

QUESTIONS
1. Do you support loan plans as an 1incentive to develop a particular
industry, such as fishing, mining, tourism, etc.?
Yes No
2. IT the five-year residency 1is declared unconstitutional, what time
period do you believe is a proper length of residency, given the
migratory lifestyle of ccnrnercial Tisherman?
Nurrber of years
3. Please tell us what methods of control and adninistration you

believe are needed and proper in administering these various
fisheries loans?

Thank you for ycur cooperation.

WE ASK YOU TO PLEASE RETURN THIS QUESTIONNAIRE TO US BEFORE
APRIL 2,1983.

Send to: House State Affairs Carmittee
Pouch V
Juneau, Alaska 99811
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Gross & Bxtrre
A PROFESSIONAL CORPORATION
<2A NORTH rRANKLIN STREET

"CROSS JUNEAU, ALASKA 93801
BU

March 22, 1983
MEMORANDUM
TO: Honorable Mitch Abood

Chairman, House State Affairs Committee

FROM: Susan A. Burk~S&I”

RE: . Residency Requirements

You have asked me to review the Alaska statutes that
presently impose residency requirements and to recommend to
the "Committee the amendment or repeal of those residency re—
quirements that more than likely would be held unconstitutional
if challenged in court. You have also asked me to draft a
statute defining "bona fide"” residence. That draft 1is
attached, along with comments.

In r viewing the residency requirements imposed under
current law, 1 was primarily concerned with two questions -

x
first, whether it "s constitutionally permissible to impose
any kind of residency requirement having the effect of
excluding nonresidents, and second where the statute imposes

a durational residency requirement longer than 30 days,

whether the period of residency specified is within

©07) 506-2777



constitutional Iimits.E/ The statutes which contain resi—
dency provisions fall into several broad subject matter
categories. Attached is a chart prepared by the Department
of Law which lists all of the statutes containing residency
requirements, with the statutes organized according to
subject matter. The chart also includes an assessment of
the constitutional problems, if any, presented by each
statute. Rather than duplicate this work, I have used this
chart as the basis for my review. The review will discuss
the statutes listed in each subject matter category in the
chart prepared by the Department of Law.

" 1. Residency Requirements- for Eligibility to Hold

Public Office
The durational residency requirements established for public

office holding range from six months 1in the case of magistrates
(AS 22.15.160(b)) to 10 years for members of the Judicial
Qualifications Commission (Alaska Const, art 1V, sec. 10;

AS 22.30.010). Durational residency requirements for public

1/ In general, a person is entitled to claim residency
in Alaska if the person is physically present in the state
with the intent to remain here indefinitely and make a home
here. With rare exceptions, a durational residency require—
ment will be valid only if it used as a way of testing whether
the person actually has the necessary "residential” intent.
For some programs, like welfare or medical care, and for
fundamental rights such as voting, the state may impose
only the shortest durational period hecessary to make
"residency determinations. This period has been held to be
no more than 30 days for voting and welfare. For other
programs, as discussed below, a longer period of residency
is permissible to require.



office holding have been challenged both in Alaska and
elsewhere.- "™ These durational residency requirements

have almost universally been upheld (even fairly lengthy
ones), on the theory that they are a legitimate way to
measure whether a person h"s sufficient knowledge of local
problems and concerns to be qualified for public office and
to insure tiat the voters have had a sufficient period of
time in which to become familiar with the candidate, ibis
same rationale would apply with equal force to durational
residency requirements- imposed for eligibility to serve

on certain boards and commissions. While some questions

la/ Gilbert v. State, 526 P.2d 1131 (Alaska 1974);
Chimento v. Start, 414 U.S. 802 (1973).



might be raised as to the reasonableness of the length of
residency required in a particular instance, 1t is probable that
none v Id be struck down i1f challenged. I do not recommend
that any amendments be made to these statutes.

Il1. Residency Requirements for Occupantional Licensing

With only a few exceptions, || agree with the conclusions
contained in the Department of Law"s survey as to the serious
constitutional problems presented by the statutes which re—
quire persons to be residents in. order to be licensed to engage
in certain professions. The recent Alaska Supreme Court de—
cision in Noll v. Alaska Bar Association, 649 P.2d 241 (Alaska
1982), makes it almost certain that these requirements would
be struck down if challenged. Close review of the statutes,
however, suggests that in some instances, the residency re—
quirements may have been prompted by perfectly legitimate con—
cerns — such as the difficulty or added expense of disciplining
nonresident practitioners. Further, 1t appears that in some
instances residency requirements may have been imposed as a
"quick™ way of 1insuring that persons who practiced certain pro-
fessions m the state had some degree of "local™ knowledge.
After Noll, it seems likely that even though these are legiti—
mate problems, they may not be solved by simply barring non—
residents from licensure. By the same token, there may be ways
of dealing with these problems that do not raise constitutional
questions. For 1instance, in the case of disciplining non—

residents, a higher fee could be charged to nonresidents to



offset additional costs that may be associated with disciplining
nonresidents. "Local knowledge"™ concerns could be addressed
through additional testing procedures. In any event, despite
the serious constitutional problems with these statutes, it
may be undesirable simply to repeal the residency requirements
without providing solutions to whatever problems may be
posed by granting licenses to nonresidents. The Committee
might want to consider repealing the residency requirements,
ebut having a delayed effective date until perhaps June 30 of
1984. Persons who wish to recommend alternative ways of
addressing the kinds of concerns 1 have suggested would then
have time to bring their recommendations to the legislature
next year before the repeal of the residency requirements
took effect.

I11. Public Rights and Benefits

A. General

I agree with the Department of Law"s conclusion that a
one year durational residency requirement for annulment of
marriage may be, unconstitutional, though I would rate this
as "probably™ rather than "maybe™ unconstitutional. The
Alaska Supreme Court in 1974 struck down a one year durational
requirement for obtaining a divorce. State v. Adams, 522 P.2d
1125 (Alaska 1974). The state®s interests in requiring one
year residence to obtain an annulment of a marriage are more
than likely identical to those advanced in support of the

one year requirement for divorce. The court did not find



those interests sufficiently important to justify a one year
requirement for divorce. Although the Alaska Supreme Court
seems to be moving toward a much less restrictive view of
durational resridency requfrements,g/ it is unlikely that it
would overrule its earlier>decision in Adams, if the annulment
statute were challenged. I would recommend that this statute
be amended to require that a person simply be a resident.”

I also agree with the Department®™s assessment of the
other statutes listed in the "General™ _category, which
impose one year durational requirements, and recommend that
these statutes be amended to require that a person simply be
a resident.

B. Loan and Grant Programs

The statutes governing the various loan programs impose
durational residency requirements ranging from one to five
years. I agree that the five year requi. aments are almost

2/ In State v. Adams, 522 P.2d 1125, 1131 (Alaska
1974), the Alaska Supreme Court stated:

all such [durational residency] requirements

are4prima facie invalid and will be counte—

nanced only when they serve a compelling state

interest.
.However, in Williams v. Zobel, 619 P.2d 448 (Alaska 1980)
(permanent fund dividends), the court retreated from its
earlier view in Adams, and indicated that unless the require—
ment affected fundamental rights (such as voting) or basic
necessities of life (like welfare or medical care), the
court-would henceforth use a "balancing”™ approach to durational
residency statutes. The 1importance of the state®s interests

will be weighed against the importance of the benefit denied
or delayed by the durational requirement.



certainly unconstitutional.§/ The guestion is whether a
durational requirement beyond 30 days would be constitutional,
and i1f so, what is the maximum length that could be imposed
within constitutional limits. Apart from public office
holding, the United States Supreme Court has upheld durational
residency requirements of up to one year in two cases -
eligibility for preferential resident tuition at state
universities, and as a prerequisite to filing for divorce.f/
These cases were decided under the United States Constitution,
and the Alaska Supreme Court may, and has, interpreted the
Alaska Constitution in similar cases as imposing stricter
requirements.-~ As noted above, the Alaska Supreme Court
has until recently maintained the view that any durational
residency requirement will be struck down unless the state
can demonstrate that the requirement 1is necessary to further
a compelling state interest. This i1s an extremely difficult
burden to meet, and except in very rare instances it iIs an
impossible burden. Because it appears that the Alaska court
3/ A different question is presented by the five year
local mining experience requirement for mining loans under
AS 27.09.020". This may be a permissible requirement, par—
ticularly if it is demonstrated that i1t does not operate as
a practical matter to exclude persons who are currently
residents, but who gained their Alaska mining experience as

nonresidents.

£/ Vlandis v. Kline, 412 U.S. 441 (1973) (university
tuition); Sosna v. lowa, 419 U.S. 393 (1975) (divorce).

5/ For example, the Alaska court struck down a one-year
residency requirement for divorce under the Alaska constitu—
tion, State v. Adams, 522 P.2d 1125 (Alaska 1974). One year
later the U.S. Supreme Court upheld an identical requirement
in lowa"s statute. Sosna v. lowa, supra, note 4.
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is moving toward a less restrictive approach toward durational
residency, our court would probably uphold durational residency
requirements of reasonable length for loan programs.

Under this less restrictive approach, the Alaska Court
would balance the state®s interests in imposing a durational
residency requirement for a state loan against the importance
of the challenger®s interest in obtaining a loan before the
requirement had been met. In the case of the loan programs,
ethe state®"s interest is in assuring that state funds are not
used to benefit nonresidents. Since resident status depends
in large part on a person"s state of mind, it is extremely
difficult to know with certainty whether®a recent arrival in
fact has the requisite ""residential™ intent, and it is
extremely difficult to disprove a false claim of residency.
Further, it is costly to require the state to make individu—
alized determinations of residency. There are in most
instances alternative sources of loan funds through commercial
lenders, and it is likely that our court would find that the
state®"s interest in assuring that its benefits are not
granted to persons who are not bona fide Alaska residents
outweigh the slight inconvenience that a newly arrived
resident might suffer by having to wait for some period of
time in order to qualify for a state loan.

A.more difficult question is what period of residency

would be permissible. The state 1is currently in litigation

in the Federal District Court in Alaska, defending the two



year durational residency requirement under the student loan
program* The state has argued that the two year requirement
is reasonable in light of the transience of student popula—
tions ,mthe generous loan amounts under the Alaska program
and the fact that there is no requirement that the loan
funds be used at an Alaska institution. The plaintiff in
that case has conceded that a one year requirement would be
reasonable. Assuming the Alaska Supreme Court continues in
its present trend in durational residency cases, a one year
durational residency requirement for the loan programs would
more than likely be upheld.-~ A two year requirement might
be upheld, but"it carries a much higher risk of being struck
down than would a one -year requirement. The Committee may
want to defer proposing any amendments to the two year
residency requirement for student loans until the pending
litigation 1is resolved. The Committee may also want to
defer action on the other loan programs until after the
Alaska Supreme Court renders its decision on the one year
residency requirement for participation in the Kenai land
disposal Io%tery Gilman v. Martin). That decision.may
provide some 1indication as to how our court would rule on a
one year residency requirement for state loans.

6/ The one loan program for which a one year residency
requirement would most likely not be upheld is the AHFC pro—
gram Tor home mortgages - eat least- as long as there continues
to be a requirement that the loans will be made only for
owner-occupied dwellings. As has been noted earlier in this
memorandum, with rare exceptions, durational residency
requirements may be used only as a way of measuring whether
a person has the intent to remain in the state and make his
or her home there. Purchasing a dwelling under a loan
program requiring owner occupancy as a condition of the loan
is such a strong indication that a person®s claimed resi—
dential intent actually exists, that a court would most

likely find that there was no valid state purpose iIn im—
posing an additional one year residency requirement.



I would, however, recommend that the sliding scale
preference for accepting student loan applications that 1is
based on years of residency be repealed, even though it has
apparently never been applied. This provision is so similar
to the dividend plan struck down in Zobel v. Williams that
it is virtually certain to be struck down on the same con—
stitutional grounds. On the other hand, the provisions of
AS 14 .40.763 (J), providing for graduated forgiveness of
portions of student loans based on continued residence in
Alaska after graduation seem to be based on an entirely dif—
ferent rationale. Those provisions are not based on past
residency, but seek to affect future behavior. Providing
graduated loan forgiveness seems closely tied to the purpose
of encouraging students to return to or remain in Alaska
after they have received their educations. | believe that
that provision would most likely be upheld if it were to be
challenged, and that there is no need to repeal it because of
constitutional vulnerability.

C. Land Disposal Programs

As mgntioned above, the Alaska Supreme Court now has under
consideration a case 1in which the Kenai land disposal pro—
gram has been challenged. Gilman v. Martin.) The Kenai
ordinances governing i1ts program are almost identical to
the state®"s land lottery provisions in AS 38.05.057 and

AS 38.05.058. Thus, the decision in Gilman will almost

10



%
certainly answer any constitutional questions that might be

raised concerning the state"s program. I agree with the as—
sessment of the constitutional problems with these statutes
contained in the Department of Law"s chart. I believe that
a one year residency requirement to participate in either
the land lottery or the homesite entry program would probably
be upheld. I have serious doubts about the constitutionality
of the provision under which discounts of the purchase price
mare granted based on years of residency in the state. The
committee may, however, wish to defer proposing amendments
to this provision until after the decision in Gilman 1is
rendered, since The residency based discounts are also at
issue iIn that case.

D. Special 0ld Age Programs

I also agree with the assessment made by the Department
of Law as to the durational residency requirements contained
in the programs providing benefits or preferences to older
residents of the state. With respect to the one year residency
requirement for the senior citizenespecial assessment exemption
under AS 29.63.065(d) (1), 1 have doubts about whether® that
requirement would be upheld, for the same reasons 1| outlined
concerning a one year residency requirement for AHFC loans
in footnote 6, above. A one year requirement for the senior
citizen exemption from the Tfishing license requirement would
probably be upheld; a 30 year requirement is clearly un—

constitutional .



I also agree that the residency requirements for the
longevity bonus are almost certainly unconstitutional. There
are arguments that could be made in defense of the Pioneers~
Home residency provisions, but it is far from certain that
those requirements would be upheld. (The arguments in support
of the Pioneers Home residency requirements are contained
in the November 26, 1982 opinion by Wilson Condon, a copy of
which is among the Committee®s files.) However, any recom—
mendation as to how the residency requirements for these two
programs might be amended to meet constitutional requirements
necessarily has tremendous fiscal implications. The residency
questions in these two programs are so intertwined with the
structure and operation of the programs, that they cannot
be dealt with separately, but can be addressed only as part
of a total structural and operational review of those pro—
grams. That kind of review is, as | understand i1t, beyond
the scope of the work that the Committee has asked me to

perform.

SAB :yw »
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Susan A. 3urke

A 3ILL
For an Act entitled: "An Act relating to residency

and residency requirements; ana
providing for an effective date.”

BE IT ENACTED 3Y THE LEGISLATURE Or THE STATE OF ALASKA

* Section 1. AS 01.10 is amended Ly adding a new section

to read:

Sec. 01.10.055. RESIDENCY. (@ A person establishes
residency in the state by being physically present in the
state with the intent to remain in the state indefinitely
and to make his or her home in the state.

(b) A person demonstrates the intent required
under (&) of this section

(1) by maintaining his or her principal
place of abode in the state for at least 30 days or for
a longer period if a longer period is required by lav/faiia-
(2) by providing other proof of intent as
may be required by law or regulation; including but not
limited to proof that the person is not claiming residency
outside the state or obtaining benefits under a claim of
residency outside the state.

(c) A person who establishes residency in the state
remains a resident during a period of absence from the state
unless during the absence the person establishes or claims
residency in another state, territory or country, or
performs other acts or is absent under circumstances that
are inconsistent with the intent ]

ilerjiimi to remain a resident of this state.
[*Sec. 2 and following sections would contain amendments and

repeals of specific residency provisions.]



RESIDENCY LEGISLAT1DN

Comments to 3/22/83 Draft

This draft is intended to provide first a basic definition
of residency. This definition is contained in section 1.

The remaining sections of the draft would contain amend—
ments to or repeals of the particular statutes containing
residency provisions. These amendments will be prepared by
the Legislative Affairs Agency.

The residency definition in section 1 of the draft is
intended to be a very general definition. The basic defini—
tion is contained in subsection (a), and represents the con-:
stitutionally approved definition of the requirements for
establishing residency, which largely depend on a person's
state of mind. It is thus possible for a person to become
a resident of Alaska the moment he or she first arrives.

When the person wishes to apply for a state benefit, privilege
or license, the only permissible inquiry the state may make

is whether the person actually has the intent required to be

a resident.

Subsection (b) addresses the question of how a person
demonstrates that "residential intent.”™ At a minimum a person
must have resided in the state for 30 days. There are some
state programs for which it is permissible to require a longer
period of residence as proof of intent, and subsection (b)
provides that particular statutec may impose longer durational
periods. Subsection (b) also contemplates that some statutes
or regulations will include specific proof requirements such

as those contained in the permanent fund dividend statutes.



In other instances, such as driver®"s license applications,
requiring elaborate proof would only bog down the bureaucracy.
Subsection (c) is intended to clarify the question of
when a person loses Alaska residency by an absence from the
state. As with subsection (b), it is contemplated that a
more detailed listing of "allowable™ absences would, where
appropriate or necessary, be included in the statute governing
a particular program or in regulations adopted to administer
the program.

As with any draft, | would anticipate that it will need

refinement as others review it and suggest possible "loopholes

that | may have overlooked 1in preparing the draft.
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Norman C. Gorsuch December 10, 1982
Attorney General

Ronald W. Lorensen
Deputy Attorney General

Robert M. Maynard Legislation to cure
Assistant Attorney General problems in
Oil and Gas-Juneau residency

Of the numerous residency requirements that are
p(obably or almost certainly- unconstitutional, most of them can
only be justified as an attempt to determine whether or not a
person is a "bona fide"” resident. Therefore, a general bona - fida-*
resi~dentr‘tatute~.shoUhﬁ-EE d:c&vn up.* If £ durational requirement
is to" be used, it would be safest to use a period of no longer
than, one year as the outside "limit; Otherwise, additional

criteria <"suSIT"las"""voterrs<reglstratiohj drivers- license, or
* - ok o - . --mj > <« 1— Nl_*

. J .
similar indicia of residency could be used 1in ,this general-

provision”

The following list includes all residency requirements
which we have previously said were more likely than not to be
unconstitutional. Many of these requirements can be defended,
although probably unsuccessfully. Therefore, they, are prime can—

didates for legislative change.

LICENSES

The present statutes concerning occupational [licenses

contain many residency requirements. After Noll v. Alaska Bar



Noman C. Gorsuch December 10, 1982
and Ronald W. Lorensen Page 2

Association P.2d , Op. no. 2546 (Alaska Supreme Court,
August 13, 1982), it is clear that any residency requirement for
licensure would almost certainly be struck down as unconstitu—
tional. Therefore, the following requirements 1in the statutes
and regulations should be eliminated with no new elegislation
concerning residency substituted "in their place: public
accountant (12 AAC 04.170); attorneys (Bar Rule 5(1)(a)); morti—
cians (AS 0S.42.110); guides (AS 08.54.100, AS 08.54.110,

AS 0S.-54.120, AS 08.54.140, AS 08.54.142) (although the require—
ments of hunting experience are defensible); real estate brokers
and salesmen (AS 08.88.171); and insurance solicitor

(AS 21.27.220)."

In eliminating these residency requirements, it may be
possible 1In some instances to retain a residency requirement (or
a bona fide residency requirement) as a means of distinguishing
between the fees to be paid in order to be licensed. Those fees
could only be justified, however, 1if they are directly related to
the increi_jed costs of monitoring the activities of out-of-state

or nonresident licensees.



Norman C. Gorsuch December 10, 1982
and Ronald W. Lorensen Page 3

PUBLIC RIGHTS AND BENEFITS

%

General e e e e e .

Low-cost housing preference CAS 18.55.330, 470(4));
vocational substitution program (AS 39.25.115(g)). These two
programs require a one-year durational residency requirement in
order to qualify for the preference or the progranm. Instead, a

bona fide residency requirement should be substituted.

To the extent that these programs can be seen to be
similar to "welfare™ or "basic necessities of life,” even a
one-year residency requirement would be challengable. Conse—
quently, these two programs should have a bona fide residency
test that does not have a durational residency element, but
rather depends on other 1 idicia of residency [such as election

registration, short-term residency (i.e., 30 days), etc.].

Industrial 1incentive tax credits (AS A3 .26 .095 (b)(3));
bounties for certain animals (AS 16 .35.130). These two programs
give preference to one-year residents or, concerning the boun—
ties, one year®"s residence in the game unit. Both these programs
are for all practical purposes not operating, and probably should

be eliminated anyway. IT they are decided to be continued



Nonaan C . Gorsuch December 10, 1982
and Ronald W. Lorensen Page 4

che requirements should be_-eliminated (alchough our chart of
September shows the 1industrial incentive tax credit to be
"_probably”” unconstitutional, it is not exactly clear to me what

the basis of this unconstitutionality 1is).
LOAN AND GRANT PROGRAMS

The following loan programs contain five-year residency
requirements which should be changed to a bona fide residency re—
quirement: fisherman®s mortgage program (AS 16.10.680(a)); com—
mercial fishing loan (AS 16.10.310(a)); limited entry permit
loans (AS 44 .81.220(a)(20)); Alaska Housing Finance Corp. veter-
ans preference (AS 18.56.101); veterans loans (AS 26.15.130(1)).
Fishing.loans may possibly be defensible with a residency

requirement of up to two years because of special problems that

would occur because of the transient nature of fisherman.

The Alaska student Iloan and the Alaska educational
grant program have tvo-year residency requirements 1imposed by
AS 14.40.765(b) and the application forms. This issue 1Is pres—
ently being litigated in Andress v. Baxter, and probably should
not be changed until that case is decided. Backup legislation
should, however, be drafted for rapid action in case the court

rules adversely during the upcoming legislative session. The



Nonaan C. Gorsuch December 10, 1982
and Ronald W. Lorensen Page 5

point preference system for loan applicants in AS 14.4C.767, how—
ever, 1s unconstitutional and should be eliminated. This point
system has never been utilized by the commission in any event".
J
LAND DISPOSAL PROGRAMS
s e’ o e ~ - .

Both the one-year residency requirement to qualify for
the program and the 5Z per year discount for each year of resi—
dency up to ten years (AS 38.05.057(b)(2) and .058) have both
been challenged in Gilman v. Martin, a case before the Alaska
Supreme Court. The court will almost certainly rule on these
issues prior to or during the upcoming legislative session.
Backup legislation for at least the 5/. per year discount portion e

of the- program should be drafted.

The homesite entry program requires three years resi—
dency in order to apply and gives an absolute priority to the
longest resident. AS 38.08.030(a)(2), 040(b). These should be

replaced with simple bona -fide residency requirements.

SPECIAL OLD AGE PROGRAMS

The longevity bonus program (AS 47.45.010(a)); the

pioneers®™ home program (AS 47.25.020(a), 035); and the senior



Norman C. Gorsuch December 10, 19S2
and Ronald W. Lorensen Page 6

citizen exemption from fishing license requirement <AS 16.05.400)
all require requirements as conditions for
qualification. -Although preference for senior citizens 1is hot
unconstitutional, attaching a length”y residency requirement
raises severe constitutional problems. The Jlongevity bonus pro—
gram has already been settled and requires immediate attention by
the legislature. Although we are have ruled that the pioneers”
home program is defensible, attention may be directed towards
this program (although it is.difficult to see how the program
could be restructured without the residency requirements). The
senior citizens exemption for the fishing license requirement
coulc'i simply become a senior citizen program with the bona fide

residency requirement.

RMM:mr



DEPARTMENT OF LAW
j POUCH < - STATE CAPITOL
JUNEA U.ALASKA 99811
OFFICE OF THEATTORNEY GENERAL 7/ PHONE: (9071465-3600

The Honorable Joe L. Hayes

Speaker of the House » <aco
of Representatives FEB 21

State of Alaska

Pouch V

Juneau, AK 99811

Dear Speaker Hayes:

In your letter of February 10, 1983, you requested that
I provide you an update on cur analysis of
in the following areas: longevity bonus program and the settle—
ment reached in Vest v. Schafer; the pioneers home program;
requirements for registered guides; the student loan program and
the case of Andress v. Baxter challenging the program; and the
State land disposal programs in the case of Gilman v. Martin
challenging various aspects of these programs.

PIONEER"S HOME PROGRAM

On November 26, 1982, this office issued a comprehen—
sive opinion on the Pioneer®"s Home. Basically, the opinion
concluded that although there were numerous, serious and poten—
tially fatal attacks that could je mounted against the program,
this office could defend the Pioneer®s Home program if it was
challenged. A copy of this opinion is attached to this letter.

STUDENT LOAN PROGRAM - ANDRESS V. BAXTER

The constitutionality of the two-year residence
requirement for the student loan program was challenged in
Andress v. Baxter. The briefing in the case is complete and we
are waiting for the Federal District Court to set a date for oral

argument. We are defending the two-year residency requirement
and believe that it is a constitutional provision. We cannot, of
course, guarantee that the court will agree with our position. A

copy of our brief before the Federal District Court is attached.
STATE LAND DISPOSAL PROGRAM - GILMAN V. MARTIN

In Gilman v. Martin, a challenge was mounted against
the Kenai Land Disposal program that contained features similar 4

ta..the-state land disposal program; namely, one-year residency
requirement for qualification,~and discounts that increased based

03.CSLH



The Honorable Joe L. Hayes February 24, 1983
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on length of residency. The Alaska Supreme Court requested the
state to file an amicus brief concerning those provisions. The
state filed such a brief, defending the programs as being consti—
tutional. A copy of that brief 1is attached. We also asked the
court for an expedited decision, and the court granted our
motion. We are waiting the Supreme Court®"s decision.

Since both the student loan program and the state land
disposal program are in active litigation, | am constrained from
giving a full and frank evaluation of the potential chances of
success or failure in a written public document. I would, however,
be pleased to give you or your staff a more detailed oral briefing
of our views of these two cases if such a briefing would be helpful

REQUIREMENTS FOR REGISTERED GUIDES

The Alaska Supreme Court has recently made it clear
that residence requirements for occupational licensing are invalid
under the privileges and immunities clause of the U.S. Constitu—
tion. Noll v. Alaska Bar Association, P2d (AK 1982). We there—
fore anticipate that the governor will soon introduce legislation
deleting all these residence requirements including those.-£0r =
guides. However, the. bill will 1leave local experience require--.-
ments unchanged..,6

-M

LONGEVITY BONUS PROGRAM - VEST V. SCHAFER

The 1longevity bonus program presently requires that a
person have resided in the state 25 years commencing prior to
statehood 1in order to be eligible for the program. The
constitutionality of .that requirement was challenged 1in Vest wv.
Schafer and a settlement agreement was signed... last August by our ®
office-, %he plaintiff,” and the Legislative Council. That agree—
ment provides that the Council shall use its best efforts to
secure legislation which treats equally all. bona Nfida®Alaska of
the age of 65. or older. "Bona fide resident.*- are defined in "the
agreement as- those who have- resided* in--the state for one year. -
Thelm¥cd &iwctr-al*ffCT""atares that-any benefits enacted this session
shall be retroactive to July/1l, 1982 for the plaintiff and others
in the class. IT legislation which meets these criteria 1is
passed, the suit will be dismissed. Again, since the program 1is
the subject of litigation, a more thorough evaluation would be
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Page 3
inappropriate herein. I would be happy to meet with >cu or your
staff to give a more detailed oral evaluation. A copy of the
settlement agreement is attached.

Sincerely, /
/ /7 [/ /Cc, . ,/7 ~ 1 /

Norman C. Gorsuch
Attorney General

Enclosure

RM/NCG/rm



DURATIONAL RESIDENCE IN ALASKA

After an exhaustive review we have cone up with the
attached eight page table and acconpanying appendix setting forth
the durational residence requirements imposed by Alaska State
law. The table is organized into three main parts, | PU3LIC
OFFICE HOLDING, Il LICENSES, and 11l PUBLIC RIGHTS AND BENEFITS.
The five columns in the table speak for themselves. With respect
to the column “Constitutional Problem™ some explanation is
required. If ."No" appears under Constitutional Problem, it is
the opinion of the Department of Law~that the durational
residence requirement is constitutionally sound. Where the word
"Maybe™ appears in that column, it is the opinion of the
Department of Law that that durational residence requirement is
also constitutionally sound; however, we believe that it is
possible someone might initiate litigation challenging the
requirement. Nnerc the term "Probably"™ appears in che
Constitutional Problem column, we believe there is more than a
remote possibility a court might find this durational residence
requirement unconstitutional. Where "Yes"™ appears in che
Constitutional Probl.em column, we believe it is highly likely
that a court would find the durational residence requirement

unconstitutional.

Because of che Alaska Supreme Court"s recent ruling in

the case of Noil v. Alaska Bar Association,, P.2d , Op. No.

2516 (August 13, 1982), we have also included all residence
requirements, whether durational or not, which apply to
eligibility for entrance into regulated occupations in Alaska.
After che Noll decision it would appdar that any residence

reauiremenc for entrance into a regulated occupation in Alaska

will be held unconstitutional except in the most unusual

circumstances. 1



TITLE
General
1. Covenior
2. Lieutenant Covemor
3. Board of Education Menher
4. legislator
5. Supreme Court Justice <
6. Court of Appeals Judge
7. Superior Court Judge
a. District Court Judge
9. Magistrate «
10. Uithudsimn
11. Borough Mayor
12. Borough Assenbly
13. City Mayor e
14. City Coiaicll
15. Municipal Charter Cuiinisslon

I rUBLIC OFFICE HOLDING

DURATIONAL
RESIDENCE
REQUIKIMENT

3

Years

Years

Years

Years

Years

Years

Years

Years hd

Months

Years

Up to 3 Years

Up to 3 Yearn

Up to 3 Yearn

Up to 3Years

3

Yearn

AMUORITY

Ak. Const. art. IlI,

Ak. Const, art. I,

AS 14.07.075

Ak. Const, art.
AS 24.05.030

AS 22.05.070
AS 22.07.040
AS 22.10.090
AS 22.15.160(a)
AS 22.15.160(b)
AS 24.55.030
AS 29.23.130(b)
AS 29.23.050
- AS 29.23.250(a)
AS 29.23.200(b)

AS 29.13,010

I,

82

28&7

82

CONSTJITUriONAL
PROBLEM

Mo

No

No

No

No

No

No

No

No

No

No

No

No

No

No



DURATIOi iAL WONSTITUTIONAL ACTION TAKI-N OK
RESIDENCE PROBLEM PM IDIHO, IF
TITLLi REQUIREMENT AUNIORITY APPLICABLE

IS. Boards and Coiiinissions oilier tlum Occupa, iml Licensing Bairds. “lllore are 98 Hoards ai»J Coiimissjons, other than Occupational Licensing
Boards, wliFell are a part of or affiliated with state government. “llicre is a dura!. -"Ut residence requLreinent for membership on seven

of those boards and conndssions. */
1. Rural Affairs Caunlssion * 5 Years AS 44.19.102 Maybe **/ None
2. Hoard of Fisheries i Year AS 16.05.221 No --
AS 16.05.940
3. Board of Game < 1 Year AS 16.05.221 No -
AS 16.05.940
4. Judicial Qualifications Couinlssion * 10 years practice Ak. Const, art.
in Alaska Iv, 810
AS 22.30.010 Msybe **/ —
5. Municipal Bond Bank Authority 30 days AS 44.85 030 Ho -
(qualified voter)
6. Personnel Board . 30 days AS 39.25.060 No -
(qualified voter)
7. Alaska Power Authority 30 days AS 44.03.020 No -

(qualified voter)

*/  "llis list includes only boards nnd couinisslons which have express durational residency requirements. Many boards luive ex officio
miliars who.mist meet fesidency re(Julr0icnt8 ior those offices or positions. Fhcse boards include:

(D) Alcohol Beverage Control Hoard (certain licensees): (2) Capital Site Planning Camilsnion (borough mayors):

(3) Coastal Policy Council (mayors, assembly nnd council meirbcro)j (4) Code Revision Couinlssion (umbers® of legislature):

(5) Citizens Advisory ConmLssioii on Federal Management Areas in Alaska (governor nnd other public officers): (6) Couinlssion oil Con—
ference of the l-aw of the Sen (incnbera of legislature): (/) Rural Dcvclo|xnont Council (members of legislature): (@) Teacher®s Re—
tirement Hoard (resident who is receiving retirement benefits): (9) Tourism Advisory Hoard (umbers of legislature): and

(10) Covemor®u Cuunilsalon on the Administration of Justice (Judicial officers, Icgiulntorn and muiiclpat officials)

'jf]/ It Is difficult to imagine someone i-lupbnning about any possible constitutional problems liere.



durational

RES 1D11ICE constitutional ACTION TAKEN =
REQUIREMENT Amiioiu-v PkOITII PENDING, IF
ALTLICAIU.E
OcciipiiLloii.il Licenses. Hie State of Alaska requires occupational licenses In - . .iﬁpatkmal areas. Residepce roqnlrcmgn»s
TTie iilgwseci Tor TiTe receipt of these licenses In seven of these occupational aN ;ons set forth in Appendix A, we believe
any residence requirement, even of zero durational length, will"in nost cases be nal. >
I. Public Accountant * 1 Year AS 0B.04.7.00 Yen Hone
(rebuttable) 12 AAC 04.170
2. Attorney Residence liar Rule 50) (a) Yes Declared unconstilu-
tional in Moll v.
Alaska Bar Ass"n
8/13/82
3. Co-llection Agencies 1 Year, Init non— AS 08.24.110 No
resident may receive
license on same basis AS 08.24.370
as resident, except
fee for branch Bffices
In higher
A. Morticians 1 Year In-state AS 08.42.110 Yes None
apprenticeship
5. Guides
Master Guide e Residence plus AS 08.54.100 Yes None
hunted 10 years
Registered Guide Resident AS 08.54.1%? Yes None
Class A Assistant Guide .20 yearn exper— AS 08.34.120 Yen None
ience In guide
district in which
he is to be employed
although not a specific
residence requirement.
Assistant Guide Resident AS 08.54.140 Yes None

Trni T*Mill - [Vsidrnt AS OR54.14%> Yon MM



TITLE
Occupational Licenses (Cent.)

6. Junk Dealer A Metal Scrapper »

7. Real Estate Bickers and Salesmen
8. Insurance Brokers, Agents and
Solicitors
‘ Resident Insurance
Salesmen or Broker
(non residents can be
licensed but .my pay a
higher fee)

Im ranee Solicitor .

B. Other Licenses

1. Alcoholic Beverage License *
2. Resident Fish and C;nne License ,

(resident license costs less
than non-resident license)

A. General
1. Voting

2. Aniiulliirjnt of Marriage

DURATIONAL

RESIDENCE

REQUIRBIENr AL/MIORTIV

fb resident AS 08.60.030
requirement, but defines

"resilient" as present

for one year.

Resident AS 00.88.171
1 year AS 21.27.090
AS 21.06.750
1 year AS 21.27.220
1 year AS O/».11.390
12 consecutive AS 16.05.9/(0
months
111, PUBLIC RIGHTS AND BENEFITS
- O]-OI
30 (Lays AS 15.05.-5i0
1 Year AS 09.55.13(1

coMsrnujiotiAL
PROBLEM

Mo

Yes

Mo

Yes

Maybe

Hihe

Mo

Maybe

ACTION TAKLTJ OR
PENDING, IF
API"LICABLJi

Hone

None

None

None

Mont!



hue

iiciilierslilp on eigfic of those Boards.
seven require sinple residence.

1.

2.

*/ It

Public Accounting Board

Board of Chiropractic Examiners *
Board of Dental Examiners

State Board of Registration for
Architects, Engineers, and

!.and Surveyors

Guide Licensing nnd Control Board

.Board of Pliamnffy

Board of Examiners in Optometry

Board of Veterinary Examiners

A&y~

DURATIONAL CONSI*ITIATONAL ACTION TAKEN OR
RESIDENCE _ PROBLEM FENDING, IE
REQuUIRraelr AHALIOKTTY APPLICABLE

Occupational I.lccnp-iiR Hoards, There are 23 Occupational Licensing Boards In Alaska, Uieteis a durational residence rcquirnu-nt l«r
1licy arc listed below. Of the other 15, eight have no residence requirement whatsoever and

1 Year AS 08.0/i.020 No
2 Years AS 08.20.020 No
5 Years AS 00.36.010 Maybe */ Nkmo
3 Years AS 08./.0.031 No
10 Yearn AS 00.5/i.010 Maybe */ None
3 Years in-stafe AS 08.80.010 No

practice although not a
specific residence
requirement

3 Years AS 00.72.Q)/i0 No

5 Years in-state AS 00.98.010 Maybe */ None
practice although not

a specific residence

requirenent

is difficult to Imagine someone complaining about any constitutional problem hero, however.



DURATIONAL

RESIDENCE GOHsrrnrfiOHAL ACriON TAKIii OR
TITUS REQUIREMENT aihikmty PKtmuH PISHUIHC, IF
Al PLICAULJ-:
General (Cont.)
3. Low-Cost "Jousing Preference 1 Year AS 18755.330 Probably Mono
AS-1«.55-./(70(/.)

6. Vocational Substitution Program 1 Year AS 39.25.155(9) Probably Hone I;

5. Industrial Incentive Tax Credits Depends on AS /.3.26.095(b)(3) Probably Program is for all
7. of 1-year .practical purposes®
residents no longer operating.

6. bounties lor Certain Animals 1 year abode in AS 16.35.130 Yes "llio program is a
Unit plus "contin— dead letter because
ually maintained it hasinut been
residence in the funded for several
state . . . " years.

. h).in and Grant Programs. Approximately Al loan programs are provided for under Alaska Statutes. 35 nf these are currently active
progran”;. Of those 35, seven Imve sum* sort of durational rejiidcncy feature. Tho dotmant: programs are inactive because of lack of

funding. ‘“Hie state lias one grant program requiring a period of residency for eligibility.

1. Fisherman®s Mote and Mortgage <

Program 5 Yearn AS 600(a) Yen AC opinion pending
2. Conuiorclal Fishing Loon , 5 Ycaro AS 16.10.310(a) Yes AC opinion pending
3. Limited Entry Permit loans (CTAIL) 5 Years AS 44.81.220(a)(20) Yes Program inactive

pending Court determin—
ation of legality of
limited entry program

in State v. Oulrosky.

Agriculture and Fishing loan (CFAIL) 1 Year Hoard Policy Maybe None

5. Alaska Housing Finance Corp. One , 5 Yearn AS 10.56.101 Yes AC opinion 7/16/02
Percent Veterans ~llous ng loan Instructed agency not
Kate Reduction to enforce.

6. Veterans loans 5 Years Yes Inactive because not



title
lean ."id Grant: Programs (Cone.)

7. Mining Business Loans .

8. Moanrial Scholarship lean Fund

9. Student loan Program

(@ eligibility to apply

(b) 1/10 forgiven for each year
of residency after education
up to 50Z of loan.

(c) Point Preference System for

loan applicants

10. Alaska Educational Incentive Grant

C. Land Disposal Programs

1. Land Disposal by lottery

2. Land 1fieluise Price Discount Prog am

*

DURATIONAL

RESIDENCE

REQUIREMENT AUTHORITY
Uesldency a | AS 27.09.020

5 Years Mining
Experience in
State.

Mo durational AS 16.60.825(c)
requirement to

apply. 1/5 loan

forgiven for eacli

year employed in

specialized field

in Alaska.

2 Years ANSJVAO. 765(b)

AS 16.60.763(1)

1 Pointi 2-5 Years AS 16.60.>67
2 Points) 5-10 Years
3 Points) 101 Years

2 Years ,Application fonn

1 Year AS 30.05.057(h)(2)

57 per year dis— /6 38,05)050
count for each

year of residency

CONSTITUTIONAL

PROD!Jill

Maybe

Ho

Probably

Maybe

Yes

Probably

Mnybe

Probably

ACITOM TAKEN OR
PENDING. IK
APPUCABLE

None

Issue pending in
Andress v. Baxter

May lie covered by

Gi Iman v. Mart in

which is now pending
in Alaska Suprcniu Conn

Point systnn has not:
previously been
utilized ns legislature
has always funded all
npplicants.

Issue will bo decided
by result in Andress v.
Baxter

Should he decided by
Gl Invin v. Martin.

Should be decided by
Gilman v. Mart in.



TITLE

land Disposal Programs (Cont.)

3. lHonusite L.itry Program

/.. KciiDtc Parcel Leasing Program
D. Special 0ld Age Programs

1. Longevity llopus Program >

2. Pioneers™ Home Program .

3. Senior Citizen Special Assessment *

liixcnption
li. senior Citizen Exemption from *
Fishing License Requirement

REQUIREHENY

3 years (or 20
years of earlier
residency) to apply

Priority given
longest resident

1 Year

25 years and
presence in State
at or before
statehood.

15 years
imnediatoJ.y before
application! or 30
years emulative

12 months

30 years total
residence

AUILIORITY

AS 38.08.030(a)(2)

AS 30.08.0/.0(b)

AS 38.08.077(1)(2)

AS /i7./j5010(a)

AS /.7.25.020(a)

AS /.7.25.035

AS 29.63.005(d)(1)

AS 16.05./.00

PROISL.UL

Yes

Maybe

Yes

Yes

Maybe

Yes

pendimc if
applicamj=

AC opinion pending

Should be decided by
Ciliuin v. Martin.

Issue Pending in
Vest v. Schafer

None

Hone

Hone



Appendix A

The federal constitution®s Privileges and Immunities
Clause seeks to prevent discrimination against nonresidents, to
further the concept of federalism, and to create a national econ—
omic unit. Shelv v. Alaska 5ar Ass®"n, 620 ?.2d 640, 642 (Alaska
1SS0) ("Sheley"™). Although the Clause does not preclude some
disparity of treatment between residents and nonresidents, it
does protect activities which are "fundamental rights": i.e.,
"basic and essential activities, interference with which would
frustrate the purposes of the formation of the Union." Baldwin
v. Fish & Game Comm®"n, 436 U.S. 371, 388 (1978).

One such "fundamental right" 1is the right to engage in)
"common callings™ and to pursue "ordinary livelihoods.™ Toomer
v. Witsell, 334 U.S. 385, 403 (1948). This includes "profes-,
sional occupations) Shelev, 620 P.2d at 643.

In order to discriminate against .nonresidents when a"
fundamental right is involved, there must be: ()" some showing
chat nonresidents are "a peculiar source of"the evil"l which the
residence requirement 1is meant to remedy; and (2) the dis—
crimination against.nonresidents must "boar a svibstantial rela—
tionship to the particular *®vil ” they are said to present."”
HlIcklin v. Orbeck, 437 U.S. 518, 526-527 (1978). For example,
there cannot be less restrictive means to combat the problems
attempted to be solved by che residency requirement. Shelev..
620 P.2d at 645.

A good example 1is the recent Alaska Supreme Court case
Noll v. Alaska Bar Ass™h, _ P. 2d Op.No. 2546 (August 13,
1982). In Noll, a nonresident challenged the constitutionality
of Alaska Bar Rule 5(1) (@<, which required that an applicant for
admission to the state bar be domiciled in Alaska when he or she
fas actually admitted. The bar association argued that the res-

-dency requirement was needed:*



(1) to assurethe competency of the members of the

bar j

(2) to assure familiarity with local practice and

local issues;

r(3) *% facilitate service of process ana ccmmunica-
tion with other attorneys; and
§(4) to assure that members of the state bar are read-
ily amenable to discipline and fee arbitration and are available
for service on the committees that administer those procedures.
CThe. Alaska".. Supreme”ourt- xej ected”each” _.and"every rta-
son -~'offeredJ Althou,-~ recognizing the legitimacy of chose
goals, the".courr®ei .-r_found these goals"were notJ"sjubstantial""
enough-.to" justify! the~¥iscrimination, ;could be attained by.other
nondiscriminatory means , ..or were, not furthered by che discrimina-.
tftion. As can be seen, this constitutional test is difficult, to

meet. Consequently, all residency requirements for occupational

elicensingare.called into substantial doubt-#
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RONALD M. ZOBEL and PATRICIA L. ZOBEL, Alyell»nts.

v
THOMAS WILLIAMS, Commissioner of Revenue, and ALASKA

— US—, 72 L Ed 2d 672, 102 SCl —
[No. 80-1140

Argued October 7, 1981. Decided June Id, 1982.

lecision: Alaska statute distributing income derived from stale’s natural
resources to slate’s citizens in varying amounts based on length of each”
citizen’s residency, bold to violate equal protection clause. I

SUMMARY

Alaska adopted a constitutional amendment csinhli...nig a fund into
vhich the stale must deposit at least 25 percent of its mineral income each
'‘ear. The Alaska legislature enacted a dividend program to distribute
mnually a portion of the fund’s earnings directly to tho slate's adult
sesidents. Under the plan, each citizen 18 yonrs of age or older would
oceive one dividend unit for each yem residency subsequent, to 1959, tlie
irst year of statehood. Plaintiffs, residei.ls of Alaska since 1978, brought
suit challenging the dividend distribution plan.' Tho Superior Courl for
Masha’s Third Judicial District grnnRi'd fiQMRuiry judgment in favor of the-,
diiTiltil's,fholding that the plan violated the rights of in erslato travel and
equal protection. Tlic Supreme Court of Alaska revelsod nml upheld I[TTh
;tinmeTTrai®d A sp

On :g>))eal, the United States Supremo Court reversed and remandetT; In
uf’ opinion by Ruiuikii, Ch. J., joined hy Bkknnan, Wuirr;, Maiisiiai-i.,
liackmun, Powm.i., and Stf.viins, JJ., if-woo-htddHhal the Alaska dividend
listlibutiou plan-violated-tho equal-protection clause of the Fourteenth ,
\mendment, since the slate had shown no valid state interests which were
utioiinlly served by the distinction it made between eilizona Who edTTh-
islied residency before 1959 nnd t’'vso who have become residents sinrtr*
hen.

Ihir. wtiAN, J., joined by Maiisuam. IlhAntMUN, and PowkKit, <M, can-

ZOBEL v WILLIAMS

72\ lit 2d C72

curred, expressing the view that lhe right to travel er, m.ire precisely, the
federal interest ih free interstate riiigratioTT—was nlicclcd hy the Alaska
dividend-distribution law, and thnt this threat to free interstate ihTgt'nfin'nl
provided an independent rationale for holding that law unconstitutional.)
o

O’Comnoh, J., concurred in the judgment, expressing lhe view that the
Alaska law should he measured against'the principles' implementing the”
privileges nnd immunities clause, stud that this analysis supplies a needed
foundation for many of the "right to travel* claims discussed in the cmnt's
prior opinions.

Rr.itNgiMST, J., dissented, expressing the view that lhe Alaska ilislrihiition
scheme was rationally based, and that the Fourteenth Amendment gives the
federal courts no power to impose upon the stub's Ih.'ir view ol v.hat
constitutes wise economic or social policy.

HRADNOTKS

Classified lo U.S. Supreme Court l)ige>t, lawyers' Kdilion

Constitutional Uuv fi.. ( — equal pro- who have heroine residents since luui,

lection — brnellls based on and where'ilio only apparent JuslificrtT

length of residency *lioiTfor (lie retrospective aspect of tlu*”

la-tc. A state statute hy which a stale ' prugrnm, favoring established residents

elistlilnitcs income derived front its aatu- /*over new residents, Br*C«Rhllftitinnnlly—
ral resources to tho adult citizens of (lie /umtcrpptnhfig'tihi- stale’s objective Ib re-)
slate ia varying amounts, based on the ward citizens for past "cantrihiillons' IuiT
lcagtli of each citizen's residency, via- eliFthjr'a legitimate'state purpose tltchIF”
Intl., lite equal protection clause of the (piisl, J., dissented h'liu this holding)
Fourteenth Amendment, where the state

lias shown no valid stale inlricsl.s which — t’diislilnlionnt Law -l — pii\ih'|p s
are rationally served by the distinction il and immunities -- henelil-. I*c eil
makes between citizens who established on length nf residency

residency before a certain year nnd llm.se 2a, - h. A stale idnliile hy wliieii a stale

TOTAL CLIEN IZSEItVICE LIBRARY™ REFERENCES

I0A Am Jm 2d, (‘oiislilutiunnl Law § 77,1
USt'S, Constitution, Lith Amcndim nl
US L Ed Digest, Constitutional Law }.126

I. Ed Index to Annos, Domicil or Residence; Eipial I'loteelinn
(if tin* Laws; Travel

ALR Quick Index, Equal I'rotcclion of Law; Travel

Federal Quick Index. Domicil am. Residence; Equal Pinter-
lion nfthe Laws; Travel

, ANNOTm TON REFERENCE
I'cdernl ciuietil ntimiitl right ul Inti-n.Inte inm 1 27 1 I'll '] PH"
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distributes income derived from its natu-
ral resources to the adult citizens of the
stntr in varying amounts, based on the
length of eacli citizen's residency, does
not involve (lie kind of discrimination
which the privileges and immunities
clause of (lie United States Constitution

72LEd

tection — right to travel — resi-
dency requirements.-

4n, -lh. nlie riphi to travel protects”

persons against lhe erection of actual

harriers to interstate movement and,

when applied to residency requirements,

mpmcctniew' residents of n nfale frotll a

(Art 1V, 82 cl JI. was designed to pre- mprng dis.Vdvnntnged V'thusp of their re- '

vent,/tllal cinuse being designed lo in-
srmrtff n~(tilizen or one stnte who ven-

eentr-rrripmtion or*rmn ‘otherwise being A
‘treated difi‘crenlly'frrrm longer-term resi-

tures |itRJ nnolher btnle the some privi- ' dentspin reality, right to travel analysis

leges which the citizens of the second
(Srli- enjoy.

Constitutional Lnw §lilt! — erp'ni pro*
lectiou — unequal distribution of
henetita — scrutirig

3. WHetT"n state distributes benelilst
um'gtran]T Ih'e distinctlohs it mnkcs nr®
snhJrcTlo scrutiny under the equal proA
twtjnn clause ofllic’Fourleenlh Amend-T

..mrntrT*hejally, u law will survive thnt

serulinfTT ihe distincliorrTnTTnkTC'I'fl-'"'

tirnftTly' forthers n Irrttifmito Finte pur-
rpbs& hut some particjlarly invidious dis-
tinctions are subject to mure rigorous
scrutiny.

Constitutional Law 8320 — equal pro-

refers to little more than n particular
application of equal protection analysis.

Statutes §38.5 — invalidation of por-
tion of stiitutu — effect on valid-
ity of whole slutute

5. Invalidation of n portion of a statute

does not necessarily reader the whole
invnlid unless it is evident that the legis-
lature would not have enacted the legis-
lation without the invalid portion; the
United States Supreme Court need not
spceculutc ns lo the intent of a stale
legislature where the legislation ex-
pressly provides thnt invalidation of any.
portion of the statute renders the whole
invalid.

SYEEAIUJS HY REPOTTER OF DECISIONS

After Alas’ aamended its Constitution
to establish a Permanent Fund into
which lhe Stale must deposit ill least
25% of its mineral income each yenrftllp
stnhr-iegirintnrc in 1980 ebncleil h divi-\
ilend-progrnm to distribute annually A,
pinlion of tho Fuml’s'enrningH directly
to lliP'SintplTadall reaidents."Under tlu®
plan, each adult resident receives one
dividend unit for each year of residency
subsequent to 1959, the first year of
Alaska’s statehood. Appellants, residents
of Alaska since 1978, brought an action
in un Alaska slate court challenging the
statutory dividend distribution plan ns
violative of, inter alia, their right to
equal protection guarantees. The trial
court granted summary judgment in ap-
pellant's favor, hut the Alaska Supreme
«Court reversed nml upheld tin. statute.

-The Alaska dividend distribution
plan violates the guarantees nf Ihe

lirf *

Equal Protection Clause of the Four-
teenth Amendment.

(@ Rather than imposing tiny thresh-
old waiting period for entitlement to
dividend benefits or establishing a test of
bomi lidcs of stale residence, TIFTilFvi-

-dend—stnliitc- crentcs fixed, pemirlfipnt

distinctions between an ever-increasings
number of dasses nf conceitedly bona
fide residents based on how long they
have lived in the Slide. Sosna v. lowa,
€19 US 393, <PE Ed 2d 532, 95 S Ct 553;
Memorial Hospital v Maricopa County,
w5 US 250. 39 1/Ed 2d 300, 91 S Ct
107G, Dunn v llluinslein, -106 US 330, 31
1 Ed 2d 27-1, 92 S Ct 995; nnd Shapiro v
Thompson, 391 US GDI, 22 E Ed 21 GO
89 S Ct 132, distinguished. When a
sInto distributed benefits unequally, the
distinctions it makes are subject to scru-
tiny under tho Equal Protection Clause,
nml generally a law will survive that

ZOBEL v WILLIAMS
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scrutiny if the distinctions rationally fur-
tlier a legitimate state purpose.

(b) Alaska tins shown no valid slate
interesls Hint nre rationally served hy
the distinctions it makes between cili-
zens who eslahlished residence before
19511 and those who have become resi-
dents since then. Neither the State's
claimed interest in creating a financial
incentive for individuals to establish and
maintain residence in Alaska nor its
claimed interest, in assuring prudent
management of the Permanent Fund is
ratiemilly related to such distinctions.
And lie* State’s interest in rewarding
citizens for past contributions is not a
legitimate state purpose, .Alaska's rertv

—dmithrritiZPTSS

"Honing rould-operrthe itoor to'slate np- -m

—portronniPnt  of other rights, benefits.
~nnd'services'nccbrding ft) length of resi-
*'dency. nmt- wnQId’ prrniif’' the stares'TOM
exponding rmnibei's -
of—permntiotil clissi-l:. Slidr- tl rFSIIt
would be dmrlV'tmfierin'iFsible.y
019 P2d 118 reversed and mi-inaudi-d
llurger, C -l., deliveied lhe opinion «f
the Court, in whieh Urennan, Winte,
Marshall, lllacknmu, Powell, and Ste-
vens, .M, joined. Prciimm. -l. tiled a
cnncmi ini; npiuieti, in which Mai shall.
Itlackiimn, mel Pnwell. JI, pun -l
O'Connor, .., tiled an opinion tnofui i iee.
in the jn«giii>*iit. Itehnipii-t, .1 tiled <
dissenting opinion.

APPEARANCES OF COUN.SKt.

Mark A. Sandberg argued the cnuse for appellants.
Avrum M. Gross argued the cause for nppellei-s.

OPINION OF THE COURT

Chief .Justice Rurger delivered

the opinion or the Court.

[Ln] The question presented on
this appeal is whether a statutory
scheme hy which a Slate distributes
income derived from its natural re-
sources to the adult citizens of llit'
State in varying umoimls, based on
(lie length of each citizen’s resi-
lience, violates lhe equal protection
rights of newer stale citizens. The
Alaska Supreme Court sustained the
constitutionality of the statute. Wil-

liams v Zobel, GI9 I'2d <118 (Alnska" «.»?2

The 11817 discovery ol large oil
reserves on state owner! land in the
Prtnllioe Bay area ol Ala-la ivmiR.il
in a windfall lo the Stale. The Hi a -
which had a total Imdgtl ol '-1/1
million in llifii), before tim ml ri ve
lines began to llo,\ into tin- -late
Cullers, rereiven' $3.7 lillion in petre
leum revenues rluiing the iPt'l lii.cal
year.'This income will coiilineo, senl
titnsl likely grow fur some year; in

the fill urcC iiecoRTRIiltlig-"1hnt'ihrntim *v

TI'n|—eserves,lihnngh—Inrgr*, "tin
B I (R ] income

19110. We noted probable juHs,lic-'»,,,",'0, o,,I'M'tri,,>nTrTpnvilv’ * »*

lion and stayed the distribution of

(Ve ol ) Yo (18D
7 L.Ld 2d JJI, 101 SU MM. We
reverse,

., Alaska chnrllm‘n- »f [tevrnue. Iti-vi-min
Sniiiw* FY 1981-11U13 (19811 linchnliN_ lira
end Fund unrivili iclt-d Yietr.iti-uiit revculicH of
$3.3 billion. mill )<rtridriiin rcvrnurg diirctly
cfHmitfit i Hm PrriJiiliml _ Fund |in lie
uimnint uf s.oo_niilli.ui, An iiddiliunid $900

inilliuli- wits liiiiisfrrr.'d foun I~ ticnrnd
|

e 7 u "
Trorim '_I'_fﬁiOIpls.T!o ,aee(;mplllr.TIi ;.Il-ns
Alasl;a-iTT*t»7(f ¢jb'ljpled a"cimsiilt|. '

-ttT7nnl -amendment eslahleddng |b»

Fund til tlio l'upMiim-nl Inml in [t ess
fisrnl yenr! The tP-n leir-in i>-i.i it<i
Alii-kn'a milllt pnpul.ilinn & "170; b
itn Pull ud irvimii'S nnmnnl in «'le]" [<n
each intuit i(meeilleiil ... mun -
iininuid (i <. U il Si ilr's mod << ¢hi
iiii*ht iiirnui® il
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i’pnnrrrrent’ Eimd  into which the plan as violative oT'TTicir fight to
Slule must deposit at least 25% o f' equal protection guarantees and
its mineral income each vyear. 'TheirXkuiiatitutlohfll~right to'nligrale
Alaska Const, Art 1X, 815. prfie'~"to"Alaslcrt, to-"Stnblislv residency
ntTR'Tuliiionl piohilll 15 flite legiulatufe tlieie and tlremrincT to enjoy the full
from appropriating any oTIliG pvlticl- "rights'Of 'Alaska citizenship on the
paToTThe fund but perihtLs use or same-terms as all otho- citizens of
(lie fiiml's earnings for general gov--r the- Stnte. The Superior Court, for
efhllicrital"purposes. Alaska’s Third Judicial District
granted summary judgment in ap-

"~In iy«t). lhe legislature enacted a
dividend program to distribute annu-
ally n portion of the Fund’s earnings
directly to the Stale’s ndult resi-
dents. Under the plan, each citizen
18 years of age or older receives one
dividend unit for each year of resi-
dency subsequent to 1959, the first
year of statehood. Thu statute fixed
the vulue of each dividend unit at
$50 for the 1979 fiscal year; a onu-
yvar resident thus would receive one
unit, or $50, while a resident of
Alaska since it became a State in
1959 would receive 21 units, or $1-
050. The vnlir of a dividend unit
will vnry each year depending on
the income of the Permanent Fund
and the amount uf thnt income the
Stale allocates for other purposes.
The Slate now estimates that tho
1985 fiscal year dividend will be
nearly four limes as large as that for

«Appinranfh,
since 1978, sbrotlfiiif.'llm suHTn f980
challenging the dividend distribution

2. Thu infusion or I'ernmnent Funil com-
InPS ml.? bloto general revenues nl.io led tin*
Alaska legislatire (u enact . slidtile giving
resident* 0 one-third. exi-iiiptioit frciin”stain
income tuxes fur carli yenr of ins'dence; thiu
oH*mti'd lo exempt éntirely miy.ew* with
ihrec 4 mure year® of residency. Tin* Alnfikn
snpici. ¢ Court” Uifili hy n /:2vote, held timt
Ibis statute violated thii SInto I'oigtitution’s
mpmldgzrme[tmn clause, Williams v Zobel, ")
I2d <122 iAlim M ). Chiuf Justice Itnhimiwilz,
tho iy Justice ia Tln* mai,or_gty in hnllj nisgi
(entil Thnl 2 Tax IM-mplini <.:... o, Tull lint

pellants' fnvor, holding that the plan
violated the rights of interstate
travel and equal protection. A di-
vided Alaska Supreme Court re-
versed and upheld the statute.’

[1b] The Alasltn dividend distribu-
tion IriwTs quite unlike tho dural

—cifitinl residency requirements we ex-

amined in So nn v lowa, <119 US 398,
42 | Ed 2d 532, 95 S Ct 553 (1975);
Memorial Hospital v Mnricopii'
County, <115 US 250, 39 L Ed 2d 30fi,
K1 S Ct 1070 (1974); Dunn v IHum-
stoin, 405 US 330, 31 \Ed 2d 274 92
S Ct 995 (1972); nnd Shapiro v
Thompson, 394 US 018, 22 L Ed 2d
000, 89 S Ct 1322 (1909). Those casos"?

1 fWFilv6H~laws TvTiicll required™'ncvP1

TPSIACHrSTo" reside in the’T5ﬁ,I-|Te~ir
to be‘eligible s

for certain benefits available on ab

residents of Alaska nTy7/RTM' Hfl§Is To nil oilier residents.’

The asserted purpose of ThfTTf'iP'
tionnl-rcsidcncy requirements was 16

the dividend distribution plan, could "he per-
ceived ns . penally imposed on ﬂerson who
chonses In exorcise his or_her right to rnuvc
into Aliuikn." 01Y) I'2d, nl458.

L1 In thn durntiuiinl residency cmies, we
examined sinto laws which impdsed waiting
eriods nn.occess lo divorce emu tn.’Sasnii V

own, suprn; eligibility for freu inm<*nu‘ij;ciicy "\

medlcnl ‘enve, Monnirinl Hospital v Mnricnpn
Cniinly, snpri; vot,m[q rights, Dnnn v Iljum-
stein, ‘supra; nml wi<Iimri< nssli tnmv, Shnpiio v
Thnnipi'nii, - iiprn
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ns’hire thnT only persons who had

T??T71t511?3)?7I'Bomi'fidc  residence rtf*
'Tcflvrd'figlits rind benefits provided
ferr-rerriricnts.

The Alaska statute does not im-
pose any threshold waiting period on
those seeking dividend benefits; per-
sons with less than a full year of
residency are entitled lo share in
llie distribution. Alaska, Slat®
843.23.010.* 'Nor' does the statute

puryvg-t to establish ntfcsf of tlic '

lifma fides of stale residence. lilslead,
the dividend statute creates fixed,
permanent distinctions between an
ever increasing number or perpeltial
classes of concededly bona fide resi-
dents, based on how long they have
been in.the Stnte.

[2n] Appellants established
denen in Alaska two years before Hie
dividend law wns passed. The dis-

2d 072

which tin  Stale* makes between
those who arrived in Alaska after
the enactment of the dividend dislii
billion law and those who were resi-
dents prior lo its enactment. Appel-
lants instead challenge the distinc-
tions made within the class of per-
sons who were residents when the
dividend scheme was enacted in
1980. The distinctions appellants at-
(<K include the preference given to
persons who were residents when
Alaska became a Stale in 195!) over
all those who have arrived since
then, ns well as the distinctions
made between all bona lido residents
who settled in Alaska at different
times during the 1959 to 1981) pe-
riod.*

(3, 9] -When-Tr Stnttf distribute

resi- <*4>«netil«-uiiequully, the dISHttclions it
fmakes Tire subject to scrutiny tinder*'
A+W'Eifii:iV Froli'cfEth Uluusirof flu*

(inotion they complain of is not. cie™JAMtHWMTtHTVTTTTMTdrnont.’1tlenernlly,

mSection 43.23.000(1d provides: ..
_"pur each yenr. nil iniliviiliml is eligible_ In
iciciw pnymi'iit uf (lie permapent fudil ilivi-
Jonils fur wlhitali i in” Tl dimie 1bIS
Kui'tiun if lie

[t) innl lunst IHyens ufage; nnd

Gi1 v sinlu rusidi'til during nil nr part. of
hhn gar f,(()jr which tin* permanent fund divi-
end is_pnid,
Tin* rt'iﬁnllid_ur, of 543.23.010 er.tuhlishrs the
mimbt-r of dividend units residents ore_enti-
tled .to receive nnd the method nf pnyinenl.
Section 43230100 pio-ide.x Unit . résident
entitled lo_henclits under subsection (Id who
wns n resident for_kas limn n full yeur in
entitled lo « divideoi'i proruled on_Ihe tiims ol
the liundier uf inonll s'<f Mule residence.

i Tinx Alaska slidiile docs aoe Simply iniike
distinctions belweeu unlive born Aluskniei
nnd those who migrate tu Alie.kii from oilier
slides; 1l does not™diserimiimte only against
those who hove ‘crenIIY_ exeleis<s| Ihie right lo
travel, ns did Ihe shnltlli* involved in Shnpiio
v.’ITioinpago, soprn. The Alied.n stnlulv oK,
dincrimimilrn nmong loog-lioo* rnidenls nml
gven unlive horo residenls For exuiuple, n
[<:son born in Almim In Y02 would™ Imve
received JIIN) [i":i lleiu sino-iuo* who w.<i

t

linn in lhe Stole in I'Hlu (I . mm *e ilo-

untiv¥ _ tinslinu Uirn in e umiM A=< n<
geire SILKI leitlmn ke p™ .o WHO ... 1@
[Ir* Slide in IRill).

[2b] The Mnlule di*—i not infh'c lin* liiod
nf discrimination which lie* Iii\ilei:<«i inxl
linimmilies (Tim** uf Ail IV wor< ih-sipned ii
iJrevent_. TImt (Tmee "wns elesigned to i0s ne
n n citizen ol Stale A who \entnil"< inti* Si de
Il the some privileges which tie* rili/eiej «
Slide Il en]or. TTsooel v WiLs<*l. 331 US 34,
AL 02 L 1L 23S CITIMS (fuiui THe
Clouse in llms not opplinifli- lo Iliis cn-¢

0. [4t)l_ The Aluskn collivs niosi.l.-inl
ie

whellnr “lie* dir*idend ili".Irihmioii low \io
lolcd |,|pﬁeIIO|tI.|,' inn -tituliiimil right Intun el
TheI right to liund Mini lo. niove Imm one

K le 10 inmllier hi hog him loss-plisl. ret
hoth_ tin* union* anil < miti*** ol lloil I|g1ht
linn irinilined obseuir. flee Tonp v Ib tins, If.
U fiii = nml 13 (x

S412 = and
20 till, M S v 2% .

. Shnpif. v
Lo g S LS B s
| . | . LDl J*1
I(hu‘st sz e T a1

d &7 1L 0 Sf lil=i Z iTinls* I’KC
Iviiinon wrigriee N 1@, mi ‘dot o 1" IM

, 1d
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reflult~wonrd be clearly impcrmissr

nent) of tuition rates 01l the basis -bledl-

Told und new residency . . . would
ive rise to grave problems under
ic Equal Protection Clause of the
ourteentli Amendment." -112 US, nt
[3-150 nnd n 6, 37 L Ed 2d 63, 93 S
t 2230."

If the Stales can make the amount
a casli dividend depend on length
residence, what would preclude
trying university tuition ol a slid-
g scale based o11 years of residence
or even limiting access...to.finite
iblic facilities, eligibility for slu-

Uit donns, /T>r civil service jobsl~5T7

r'Tgovernitl'clttt Ton tracts by length
domicile?'Could Stales impose-dif-

n

[5] We need not consider whether
the State could enact the dividend
program prospectively only. Invali-
dation of a portion of a statute does
not necessarily render the whole in-
valid unless it is evident, that the
legislature would not have enacted
the legislation without the invalid
portion. Buckley v Valeo, -121 US 1,
B18, -16 L Ed 2d 659, 96 S Ct 612
(1976); United Slates v Jackson, 390
US 570, 585, 20 L hid 2d 138, 88 S Ct
1209 (1968); Champlin Rfg. Co. v

'Commission, 286 US 210, 231, 76 |,

reimnxcs based 01l length of res"....Ed 1062, 52 S Ct 559 (1932). Mere.

mdce/L Alaska's* reasoning could
ten llie cloor to slate' npp'oftloh-
lent oTolher rights, benefits,nnd
ervices nccortfmg to length of_resi:
.siicyr"Tl woi.llH'permU the states to
vide eilTzons into expanding hum-
As np-pcrmnnent classes.ll SuchTt

1o, Even if llit* objective uf rewarding post
nlrihutions wire valid, il would In-jiunif lo
_plg llial rationale here. As lIteprmi-nlalive
indnlpli nu'eil 1luiing dihalc in (I~ sl.ilr
S:.Ma[llre nil lfit- dividend Rintnte;

" pipeline in llie entity thnt Inis allowed
all 'this latitude tu do nil the things we're
nsideiini; doing, not only today Imt through-
| the m'm luji. And without . . . ni'wcunien,
- ruuldn't Imve hnilt that pipeline .. ..
ithunt tiniy shill, without_llieir mon,e}/, Ihe
inline wouldn't In* there. Jin I'gel . little Ini
| nl—and I've got a hum'll und awful lot
people who have heen here live or ni\ or
wI'ii o tell years, whatever we lauvk oil us
weoitei.H, gel a little hit tin 4 _Ql_homgi
astized and pclmliml and _dierriinilialei
niiiM for liuving not heen Iniru here nr not
on ligie lllor -H <e; fit) yearn.

11 Afplini il would imyI proli

oiilv. wliei, it involves “fiTndniiiriifill " el n .. 17 |, Kd 2 9)S Cl 22
cifflsntFTf'inhPKMIlini solo iiii'ey.eai* residency 7%
requirement exninini-it in Slrirns n jest of?
-« |I|? residence, lint n return il prior X
cniilrihu

ht.v._nnd servires deeineil o involve "h;e.ie '
['essiltes nf 117" See Memorial Ilonpital v
|t|rop,a,('aunt¥, suprii. 115 11S, ni ovt, |,
24 il M S T 1078,

contrary d | ,
inary nlliriunncu_hy this Court is not to he
reni t?]s an adoption nf the reasoning support-
ing the
K%%inherg

sl S.ClI .12")
Kdeliilun v Jordan, 415'US 851,

ive need not speculate ns to the in-
lent of the Alaska legislature; the

legislation expressly provides thnt

invalidation of any portion of the

statute renders the whole invalid

"See 4. If any provision enacted

L "Such u power in the Slates could pro-

duce nothing hut iliscu.-d nml niulunl irilln-
tion, and_ théy viry clearly do not posrers il.”
The Paasiengor Can's. 7 llov; 281, 182 .. |,
702 OHIO) (Chief Justice Tille y, dissenting)

llov: 28, Kd

18. Starns v Malkerson, .120 F Sugn 21410)
Minn 1870", nllirtned. KM UR 985. 28 L Kd 2d
1 S Ct 1281 118711 cannot he rend as n
decision of this Court. First, mine

Ju?_%gment under review. “Ftimiri v
US 37), 881, 42 1. Kd 2d 521,
S Ct 518 119751 tranciimng opinion . See

u-o Cnliando Spiings Amusement 1.1d, v
\[ 21 1222

KiZro. 123 US 818, P11 921, -81. >\| 21 1222,
(19781 tllrenuaii. .)é |Ir|'|cntln%

. 88 |,

2d 882 94 S Cl 1817 187D>, Moreover, na we
pointed mil in Viandis v Kline, ruptu, ul 452
d 24 81 9)'S C| 22811

unft to the romuionwenl.
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in sec 2 of this Act [which in-
cluded the dividend distribution
plan in its entirely) is held to he
invalid by the final judgment, deci-
sion or order <t a court of compe-
tent jurisdiction, then that provi-
sion is nonseverahle, and tdl provi-
sions enacted in sec 2 of Ibis Act
are invalid nnd of no force or ef-
fect."

193U Alaska Sess Laws Chap 21, §4.
However, it is of course for the
Alaska courts lo pass on Che sever-
ability clause of the statute.

[1c] The only apparent justifica-
tion for the retrospective aspect of
the program, "favoring established

SKI’AUATK

Justice Brennan, with whom Jus-
tice Marshall, Justice Illnehimm,
and Justice Powell join, concurring.

1 join (lie opinion of the Court,
its conclusion that.

nd_agree v jth
ﬁ10~Trtgft?5p5cl We aspects’ t.CAlaska's

'dividend-distribution law arc ntitrm "' ~

tinnnlly related Lo a legitimate slate

purpose. J write separately only lo
emphasize that |he pervasive dis-
crimination embodied in the Alaska
distribution scheme gives rise lo con-
stitutional concerns of somewhat
larger proportions than may he evi-
ueat on a cursory reading of tho

l. What Ir unlalily,
wliat dearly must hi: Tiilu'il_into iiermujt in
ilelenuiijiiig. Ihe cmihli ||t|on|!]|,l,|ly uf nn logil-
lalive _uheiiie, ‘U the hnHI'hill“Interest fA' nT
fluid Ry-lein id luleisinte movement. 1l mny
[> tlial imtlonal _inleie.ls me. uut iilwiivii
easily translated into imliviilual rl?ht,s, hut
wheie the "right te tmvd" is invulveil, our
cases leave no’tluuhl that it will trigger inti'll-
allied eipml pmledinn nr|ut|u%{. See, eg Me
miiity, 415 US

limial T™i|'lal v Miirinipi

at jilnlte in_ this ease, nniMl. 89 L IM IM_I'M, 91
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residents over new residents." is con-
stitutionally unacceptable. Vlandis v
Kline, supra, 412 US, nt 450. 37 I.
Erl 2d 63, 93 S Ct 2230. In our view
Alaska lias shown no valid state
interests which are rationally served
hy the distinction it rnak'-s between
citizens who established residence
before 1959 nul Ihose who have be-
come residents since then.

We hold that the Alaska «livi«l**ntl
distribution plan violates the guar-
antees ol the Equal Protectinn
Clause of the Fourteenth Amend-
ment. Accordingly, the judgment of
the Alaska Supreme Court is re
versed and tli" case is remanded for
further proceedings not incoiisisli i'l
with this opinion.

Reversed and Remanded.

OPINIONS

Court’s opinion In my view, these
concerns might well preclude even
the prospective operalion «f Ah'-dta's
scheme.

" | tigTce with Justice ()'('minor that
mHhesc more fuedamental detecl'i in
the Alaska divideml-disiiihutinn law
are, in part, rellected ia what lias

come In he called the "light to
travel." That right—or, mure pre-
cis-'y, the. federal interest in liee

interstate niigralion--is clearly,
though indirectly, allccted by (In*

. MM Cl tofo 1197-U.
[iiiiu v IMiivu-li'ii, 4M UR 11", 8L |- I'M 24
274, \2 R Cl 9.5 11972i; Sluipiiu v Thumpmi
894 US 819, 27 1. IM 24 (na. «s S Cl 118
(19891 A" 1< Cmirl milllV} tin- "m'lil In
oityi'l" i>iniplii iilul nut only I~ "in‘In 4 Inn
fii-iit In inli'riiliitc. nMveinenl," luil In "e.lale
dietiitelimi'i_hi'lwi'i'ii new.mni-i'i nml Imigi.'f
term -l Aw>\m e . ns, 721 14"

l<s

na
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law will survive thnt scrutiny if

ie distinction it makes rationally
irthers u legitimate stale purpose.
omc particularly invidious distinc-
ons are subject to more rigorous
,rutiny. Appellants claim that the
if tinctions made by the Alaska law
imild be subjected to the higher
svol of scrutiny applied lo the dura-
onnl residency requirements in
hapiro v Thompson, supra nnd Me.--
lorinl Hospital v Maricopa County,
upra. The Slate, on the other hand,
s.-erls that the law need only meet
he minimum rationality test. In
ny event, if the statutory scheme
annul pass even Die minimal test
rojwscd by the Slate, we need not
ecide whether any enhanced scru-
ny is called for.

A

The State advanced and the
Insktf-Snpremc" Court fCCicptiTd
uee-purposutf-juntifying the dlsiinc:

t'Sfil. - In addition lo Protectmg prisons
emist Ihr erection of iirtunl harriers lo ill-
i-Inte uini-cim-nt, 1110 right to travrl, when
eplird _to _resiquary. rmlpun-nlcnl.l. prolitls
w |{)|drnls of n Inlc” Iroin being disndvnn-
- Decause of their recent migration or
rm oilnnviae bemg tiealrd dilhiently fioin
«iitr-bin  residents. In,reallrtﬁ/, rlﬂht to
avel analysis n-frrs to littin_more, timn a
irtinjlar _aroPhcatlon of ctpinl piolrction
milysis. 1lighl lo travel ruses Tiave examined
i eiual pnilecllon ( ns, Male distinetiniiH
elween ficwruinerd "und Ion?er-term Tesi-
ids See Meiiijirial Moupilal v Maricgpa
eI'mty, tnipin; Thinn v 1lUmiMein, supra; Slin-
LY ,Thompson, supra. Tliis case idr.n in-
mies distinctions between residents based on
lien they arrived in the State and ia there-
ar also Subject to (spud protectian analysis.

7. These puriMises were enumerated ill Ihe
o MTliiiu nl the act creating lie- dividend
-irihulion plan, 21 Alaska Se-'s L.iuvs § Ilbl;
<llil The purposes of this Art are o
I lo provide a mechanism for e'piilnlilo
LIlihullmi to the prnple nt Alasl.a ol at Irar.t
pulinn nf Ihe slab's em-igy wealth derived

r for
AMflatninm

2L Ed 2

lions inudc by the dividend program:
(uf crenrldri 6f n financial incentive
individuals' to establish and
residence ' fii ATnSkn; (h)
‘encouragement”of 'prudent- manage- \
ment-of-tbe-Permanent' Fund! nnd
(c) apportTOrnnent nf' benefits in rec-

"ogRifion of tlridefihed "contributions

oT~VnrlQus JcTnds, bolli tangible and
InirihglBlc, which residents linve
mafa during their years of resi-
dencyT* G19 P2d, nt 45H.1

As the Alaska Supreme Court ap-
parently realized, the first two slate
objectives—creating a financial in-
centive for individuals to establish
nnd maintain Alaska residence, and
assuring prudent management of the
Permanent Fund and the State's
natural nnd minernl resources—are
not rationally related to the distinc-
tions Alaska seeks to make between
newer residents and those who have
been in the Slate since 1959." As-

'sunting arguendo thnt granting in-
‘creased dividend benefits for each

from the development mid production of the
Ent_urnl resources helonging to them ns Alns-
mis;
to enrournge persons In mniitluin  their

residence in Alnskn mid to ieduce pupninthm
turnover in the slide; mid ~ _
_ @ lu encounter Incrensed mvnreiirm mid
invnlvom nt hy ﬁhe residents of tlic stnte in
Rm nmnntjeiricnl  mid EX?I'IUHIUFE of the
Inskn pcrninnent fund (nrt 1X, sec 15, sinto
constitution)." _ )
Thus we need not npcuilntr ns to the olijeC-
liven of thu legislature.

In iesiHinno to Ihe nigtiuiciil tm¢ the

-objective*- of- stobiliring. pdpubilinii. mid ail-
coilmp.init .i)rudent nmnul;ement nf tlic Pi-rmii-
non. |-unil nml_of (lie Stale's mituinl re
emu.oh did not Justify the nppliciilinn nf Um
dividend program to ‘the .veurs, 1119) to 10
the Alnskn Supreme Court miiilitnilied timt
the relrnspeclivo jinpecl of the program wns
JiHtilied by tlic objective of rewarding elute
citizens fur post contribytions, (it") ,%d. id
<[fllUK! i 37. See also dissenting opinion ef
eliir.lirt- Diiiinnd, fil'l Pk, mle 171
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year of continued Alaska residence
might give some residents an incen-
tive lo stay in the stnte in order to
reap increased dividend benefits in
the future, the Stale’s interest is not
in any way served by granting
greater dividends lo persons for
their residency during the 21 years
prior lo the enactment.'

Nor does the State’s purpose of
furthering the prudent management
of the Permanent Fund and Die
state's resources support retrospec-
tive application of its plan lo the
date of statehood. On this score the
state’s contention is straightforward:

"(A]ls population increases, each
individual share in the income
stream is diluted. The income
must he divided equally among
increasingly large numbers of peo-
ple. If residents believed that
twenty years from now they would
bo required to share permanent
fund income on a per capita basis

with lhe large population that
Alaska will no doubt have by
then, the temptation would be

great to urge the legislature to
provide immediately for the ' igli-
esl possible return on the .vest-
ments of the permanent fund prin-
cipal, which would require invest-
ments in riskier ventures.”

Williams v Zobel, supra, 019 P2d, nt
ml®2 The State similarly argues that
equal per capita distribution would
encourage rapacious dcwdo; monl of
nnturnl resources. Ibid. Even if we

f). In furl, newcomers went inure likely to
become ilkxiiiivtinl nml to h-nvi* the Slate
timn well established resident!., il would thus

neeni Hint Hie Stole would give o linger,

rntlier timn n iiomller, dividend to new resi-

dents if it wanted to tlisroiimgr emigration.
The ii'pnriitinn of lesidents into clive-on hardly
Meeinn o likely wav to pciMiode new Ahi'-kmm

assume ’'that the slate interest is
served by increasing (lie dividend lor
each year nf residency beginning
with the date of enactment, is il
rationally served by granting
greater dividends in varying
amounts to those who resided in
Alaska during the 21 years prior to
enactment? We lltinl; not.

The lasi of the Plate’s tihp-'livcs
otif rownriTcitfzeiis liir past conl'rilm-
-linns—ttloTie was Ttdiod’ upon by the
Alaska Supreme Court to support
the retrospective application ol lhe
law to 1959. However, ili'ti objective
is~nOt'7iTogitimale j.tate purpose. A
similar "past contributions” argil
mcnt. was made and rejected in Sha-
piro v Thompson, supra, -I'11 PS, at
(>32-Ciiisi, 22 L Kd 2d WO, V.i S Ct
1322:

"Appellants argue fuither Dial Un-
challenged classification may he
sustained as an attempt *e distin-
guish between new and old ie. i
dents on lhe hasi-, nl Die mnlrihii
tom=thry-H7nn-TiiHe-TQ) =" rilnix
mtTTdty-Tlrrrmgh-~hfrigiriiii iit of %
ptnxi'Sh . . . AppellanlV rea.-oning
would permit the tilalt* lu app*a
lion nil benefit*; and services ae
cording to Ihe pastl las |oi inlanpi
hie) contributions of |(I:]sI citj -si-C
. . . NUN__:ir»h
i i-mgioraviarill o
tl-inpha.as added i
in Vlandis v Kline. 1I'!
t' 2l

Similarly,
US <M1, 37 L Ed 2d 153 93

timt tin- Stale weltnnm=* llir-m nml e .ml..
[hein InKt@/. . o

_OF coin.-1, Ho- Sioii ’s_iij,. tiv.-ci inliti o
liopill:iliuii toronvii i—ni- Te Mill i mk( e*
no otti-iiifil to_jfiluh.l ioi|'riilinii_iniy lie "i.e,
\itlimit enrotiiili't iug iisiHiiiieil ibb* >'M i

tlitioilill Mitolhi'rt Sito suat4ut>1 "THI'NLT" m
llo_i_lf\llm Jimus. nt gl e i | t:Mcim Pes 1l
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Alaska dividend-distribution Inw,
and this threat to free interstate
migration provides an independent
rationale lor holding that law uncon-
stitutional. At Ihe outlet, however, |
note that the frequent attempts to
nssi/;n the right to travel some tex-
tual source in the Constitution seem
lo me to have proven both inconclu-
sive nnd unnecessary, dustice O'Con-
nor plunsiblv argues, post, n t--------

72 1" BEd 2d (199 690. thnt
eh' rii;hl pit-dntcs the Constitution
and was carried forward in the Priv-
ileges and Immuuilies Clmise of Ar-
ticle 1IV. Rot. equally plausible, |
think, is the argument that the right
resides in the Commerce Clause, see
Edwards v California, 311 US 160,
173,86 L Ed 119, 62 S Ct IGd (11911),
or in the Privileges and Immunities
Cl.-mro of the Fourteenth Anncnd-
meat, see id., at 177-178, 86 E Ed
119, 62 S Ct 161 (Douglas, J., concur-
ringl. In any event, in Pght of the
unquestioned historic recognition of
the principle of free interstate mi-
trillion, nnd ,S role in the devel-
opment of the Nation, we need not
leel impelled to "ascribe the source
of this right lo travel inlersl ite lo a
particular constilulionnl provision."
Shapiro v Thompson, 391 IIS 618,
636, 22 E Eil 2d 600, 89 S Ct 1322
119691 It sitdices Hint:

¢"The constITnliomil right to travel
limn miia—Stnlte-hT—nnthrr~. A.

72 L E<1 2d

strongcr Union the Constitution
created. In any evenC ireedom fo™v

e travel throughout TTie~ IThTied
suites lias long hceti ffcOftniTed rn«*

~ n basic right under the ConstitU
ffoh.’~1d. ul 630-631, 22 L Ed 2d
600, 89 S Ct 1312, quoting United
Slates v Guest, 383 US 715, 757-
758. 16 |, Ed 2d 239. 80 S Ct 1170
(19661.

As is clear from our caves, |h"
right lo travel achieves its im-.d
forceful expression in the context of
equal protection analysis. Hut Iif,
finding no citable passage in the
Constitution to assign as its source,
some might be led to question the
independent vitality of the principle
of free interstate migration, | find its
unmistakable essence in that docu-
ment that transformed a loose con-
federation of States into one Nation.
A scheme of the soil adopted hy
Alaskn is inconsistent with the Fed-
oral structure even in its prospective
operation.

A Stale ctenrly mny undertake Jo
ciihaiicc tho_advantages of industry!
economy, and resources that make it?

f\aa (I)rlrl]blcnplgce in WhICh tﬁktve In

denco within its. boundarles mol'd
allfnctive tjy’ oflering direct, bciiellls*
ffPlIsCTT/ain In tluT~roTIfr7Tr7>ulil it
uerviccsr 'town*' fnst'a tlthn other*
Stales oiler, of,direct distributions of

odiVbkdi- |'§S,| arfambnimtAl toNT(;J

IheVVeep ar mecenl Unton
Itisn r|g||LH|||t Inis CTc. firing
e'lilhlismd and repealiklly iTeog
il

|Tlhe light lilids no ex-
digit mention in the G lilutnii.
The rdism it hes heen nigopiildll,
is thet a gt <o ddiiiertary wns

I S, rilv 1I{],1d riti.
A, HOF t)du T Sta,,.s (u*joill |K

ham of its datizarnvi TRIY'TS a
hanRIVYmTiTor mrili'yf Tl ililRTSTd
fo Wiyllidea o maintaining tHe »
' HnielNin, Jndepedit Koanjgs
V\jﬂiin n luggf framenak, ad it is
jiletl,”  siuoessarily- -dordlmv,

aoEved frantre begming tolie tdi*Tvﬂh the Framers furllhe icka
u resesgily emifomiliiil d the 'nl joning these indgpadat Saa-

V

N
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eigns into a single Nation. Ttul a
State cannot COMPOUNd its offer of
direct benefits in Ihe inventive man-
ner exemplified hy the Alnskn distri-
bution scheme: For if cnch Slate
were free lo reward its citizens in-
crementally for their years of resi-
dence, so that a citizen leaving one
State would theieby forfeit his ac-
crued seniority, only lo have to be-
gin building such seniority again in
his new Stale of residence, then the
mobility so essential to the economic
pregie.;s oldur Nation, mid so'com-
monly accepted as n fundamental
it. peel of our social order, would not
'a  survive.

Tlu: Court today reallinns lhe im-
portant principle that, nt least with
respect lo n durolionnl-residoney dis-
crimination, n Stale's desire "to re-
ward citizens for past contributions"
is "dearly not a [egitimate stale

purpose.” Ante, af ———————— 72 1,
Ed 2d 679. | do not think  "0dd."
postt nl —. 72 L Ed 2d 695,

[li.il the Court disdaims reliance oil
(lie "right in travel" as llie source ol
I* is limitation on state power. In my
view, the acknowledged illegitimacy
of that stale purpose has a different
heritage—it rellocls not the sirue-
tun? of the Federal Union hut the
idea of constitutionally protected
egmlilv. Sue Shapiro v Thompson,
HM US. at 632-633, 22 1, Ed 2d 600,
89 S Ct 1322 ("Tlu? Equal Protection
t’lance prohibits such an apportion-
ment. ol slate services."); Vlandis v
Kline. 112 US -MI. .156. n 6, 37 |, Ed
2d 11, 93 S Cl 2236 (1973). The

o U-"jrtj rlitlzITT ill tin- n.iil.-d_ Sliilos c-ini, uP

[Mls risii ‘viililimi, tits linn- n c-Kl/i-n cifitnv

nt II|e LIninn 1~y i tiiinii Tili* ri-<cli-n* >||>r|>|n
ne Ti'lils i THiir tiil/i-ii . nl (In|

3 t Mo iMEiliT X (V% | Wull

‘ennrf-es ihe equal protection o

Constitution places lhe ally nat-
uralized immigrant liom a foreign
land on an equal looting villi those
citizens of a Stale who are able to
trace their lim-age had: for many
generations within the Stale’s bor-
ders. The eighteen year old native
resident of n Stale is ns much u
citizen as the lilly live year old un
live resident. Rut the Alaska plan
discriminates against the n-ce ly
naturalized citi/en, in liivor ol ie
Alnskn citizen of lunger duration; it
disciimin:it> ; e.gain'd the eighteen
year old native resident, in lavor >t
all residents of longer duration. P
the Alaska plan were limited p> dis-
criminations Kill'll ns these, and did
not purport to apply to migrant ;
from sister Stales, interstate travel
would not he noticeably burden.-d
yet those dis-'iimiii'd ions wonll
surely he eoiistilulionally -a po i

TheTonrtoeidli Amendment ?uar**
the/s*
low tTT'aiiyone who inav he within =g
the territorial jurisdiction of ;i Slate”]
That Amendment Io>- not <ng-e-|
hy its terms thnt egnit Ire i-«mwl
might - deniid = p 0 sii iti-pe ietlll;
upon how long that p"son liis ~>n
within the jnriididimi ol the Slate.
The Foiiileenlh Amendment d
howevi-r, expressly ..... oie* ei<-
menlary basis log distingui: siiiss; I»-
tween persons who n ay Is- within u
State's jitrisdid ion a. auv p-uticular
time hy selling frith Ih." requite
meats Ior state cilizemhip. Hut il is
""" that the “t?itrrrrishipj
Cinuse of the Foiilleenlh Amend-~t*
ement oxp'ossly equates citizenship
only v.iih simple le.-ideneel Thnt*'

M)i suip > e olnl . 1LV
M 1% |H| =\ | I>I>---I|n0 Pt it moe
1 P

Hiimsoih
1.

nr dn- Ums{ Sgi.
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'Iraise does not provide* for. and docs 1, §2, cl 2, §.1. cl art I, 81, cl -
ml allow for, decrees of citizenship Hut tlur-e instances in which leni;lli
>ased on length of residence.* And of residence could provide n legiti-
lie Equal Protection Clause would male basis for distinguishing one
iot tolerate such distinctions, la citizen from another are rare,

short ns much as the; rijjlil to travel. Pei, llissihlc  dircriminnP-ms  he
equality of citizenship is ol the es- IwtOM rs(|)s |m|st ,Hnl. ,, r:ltioiini
-c.cc in our republic. As lhe Court r<|.lli(JI2L))i]) tu f|,eir nl cltnrae-
imie:.. Males may not divide all* torislics. While some imprecision is
/ens into expanding nurnheis ofpcie unavoidable in Ihe process of Ifpisla-

mancnll classes. Ante, at —. .2 L g}'Ve clnssilication, ITTFTctenl nf'FTITnl
: mT(FnITITrregnires-nttrTTttniT'f75 fndi-

(TtTTBr-emiT?; tSIPmernitfy tlftit “onHnm If, to individual need. In
the Constitution docs not bar Iift? all .nftw.os ihe husine. s”
Stales from making reasoned disn not with the past, LUF
tinctions between cifizens: rnsofar us ihe presenttoremedy cunt mu*
thoKtr-dislinctions are rntionally'T?-  >n« ".'Justices, to (ill currént needs,
latod to-thiTlegitimate ends of ticy— O “n.ld on lie present in order in
State they present no constitutionnP* the; fut”ro- 1,1 )i,sl *f
difllcnlt* " as our equal protection "ul.vulunls may be relevant m as-
jurisprudence attests. Hut we have «lu*ir present needs; past no
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never suggested that duratiop of res- I'T "Ky "[90, "f 1,17 'f

id,nee V&l non ,»rovides a valid justi- ,ildm,; "*"""*"™U S "JVLf U
ticatinn Tor_discrimination. To the °n d
colitrarv, rtisrtmtT Tntiorron the and rewar

of rtW mnst he supporte », J? T
vaﬁldq?tne in eresq mt?&penoden% TMy lot thn Mate, tor suth
thrtEmmnTallmrnsenr ‘[>rt™ TTA «» »¥e3, -neourage other

alleinnnrf'intd attachment mn%/*he to .
ratlonatlv IfihilsVtFoil hy length of - " or,0U8 SMVK!" uhtt T

tinu 1111_ict111m "111  d@dihv @@ T ortumi* nt-—

lioaal-reltulnnsoip to a verv limited* "fTCTI >*TCrhna only ho most lenu-
number of legilimale Male purpuTCM rpm,m h> (he aclua/ service of
Uf. Chime,.to v Stark, JIM F Sup,. ="HvMiiiilm f« liii-Stnle.

121) (1) NMD, allirmed, ‘111 US 802, Thus, the past eontrihulioa ratio-
18 1. Kd 2d :il\ 51 S Cl 12b 'il97.'l rtitle* proves much too little to pro-
(seven JPPIfr citizenship frijiilii'incnl "™*ido a lalional predicate for discrim-
lo run for governor); I). S, Const, int inatinn on the hasis of length of

i |'liit-em, _uni in ¢ tint §ili/* ' 1iif) Miekt.in, il NnI«i)(? SN et o Iy (0% 6y
piul tin h¥jiintilv « titiM with umuv oilier Stolon,Sri* illeo. Virtinin Hill sf Hiilil<
I Hen | (u VAl UtILTiitl, Tin* Hitth uf 1 HIlE =

1 AinctiVaii iivitiesitin ko inPImntry  HIj:luh, App A t e jutii, bt hut < mt'ii, me

-ti.vi'Jii|,I¢IMI long lii-fon* lii* | . mil-Mill tmi-n). enllllell In exclusive ul i.i-|utijilo PFusimiU'Mir<
ubind i of mum* | roll*TIi'| iliotthioti* in " Poh'llril-ii Iron. 111" roiitinmiily. till i
li* 101, Tilnti*n Heee qil 1, 5%, (1 '<i™**titli*  eoi-iili i.ilimi nl FIPLL sevii'i
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residence. Hut it also proves far too
much, for "it would permit tlie State
lo apportion all benefits and services
according to the past . . . contribu-
tions of ils citizens." Shapiro v
Thompson, HM US. nl ti'12 811, 22 L
lid 2d 800. 8) S Ct 1*122 In ellecl,
tin ii, the pasl-contrihutioii rationale
is so far-reaching in ils potential
application, and tlu* relationship be-
tween residence and contribution to
the State so vague and insnppo ta-
ble. that it amounts to little* irutre
than a revtnlonienl oT the criterion
for discrimination Ihat il purport” «*
justify. Hut while duration (/

deuce has minimal utility as i

sure of things that are, in |ie

slilufioiially relevant, resort loi. .-
lion of residence as the basis for a
distribution of state largesse does
c.'osely track the constitutionally un-
tenable position that the longer
one’s residence, the worthier one is
ol Ihe Stale's favor. In my view, it is
dillicult to escape from the recogni-
tion Illull underlying any scheme of
classification on the basis of duration
of residence, we shall almoM invari-
ably find the unstated premise that
"some citizens are moi<* eiptal than
others." We rejected thal premise

and, | believe, implicitly rejected
most forms of discriMiimtion based
upon length of ri" ..enee, when we

ndepted the Kipiai Protection Clause.

elustico 0 ‘Connne, roneiiiring in
Ihe judgment.

The Court sitikes Alaska’s dislri-

. A Siill-, T ixiiit|>v, miglil 'nnse lu

diviili- I*s Img*...i uuinig all pim'in win
[ili*viuii* N limi- umlil'iHi'Tl iln ji- linn- tu vul
11U-1-1' community nig.-iiii/iiliiuit-. 1l 1In- Sinli-
gru-Iril il-i iliviilcinl*. in >-unliii- t0 tir* iiiivil'i-r
uf yiii** ili-vulnl ™ pilui ruiimumily m-i- ii-*
il iimlil e Hill il 10 Sink* intisit-ie
rennnl illl/i-u-i fur pn | i'unliiluili* iui " Allrr-
n.ili.i IN Il Muli- mii'lit im-i-I it Inn rn ilil Im
Titi~-Mt< nliii iiiili jimli- 1" tin- ;'**nl. " *i-rulugy

Initioii scheme, piirporling to n-ly
solely upon tin- F.gnal Protection
Clause of the Fourlcenth Amend-
ment. ‘I'he phrase "right to travel"
appears only licetingly in lhe Court’s
analysis, dismissed with an observa-
tion that "right lo travel analysis
refers to littie more than a particu-
lar application of eipml pioti-climi
analysis." Ante, at —, n 8, 72 L Kd
2d 077-8711. Tlu- Court's roliuluii,,
lo rely explicitly on a light In tiavcl
is odd. because its holding depends
on the i«suiiiptinn thal Alaska's tie
sire "to reward citizens for past con-
tributions is not a legitimate
slate purpose.” Ante, at , 72 1, IM
2d 875). Nothing in the Kipiai Protec-
tion Clause itself, however, declare--
this objective illegiliiiuUe. lie toad,
as a full rending <f Shapiro v
Thompson, MM US 818, 22 |. Kd I'd
QD &) S Cl 1122 (1)ti's, and \'l:*n
dis v Kline, *112 US 1tl. *77 |, Kd 2d
Ql, 97 s Ct 2VD 1197.1". reveals, |h-
Cenrt has rejected !lii-* olijecl*ve -»*ilv
when its inipleineiit.ilien  v*i |
ahridge an ivilere-l in into 'i -
travel or migt'atiiin

I respecthilly Miggef*!, iheieleie.
that Ihe Court laisdincls its ciiti
cism when il labels Alaska’s abjec-
tive illegitimate. A desire In eompen
sale eiti/.ens for lheii prior conlrihu-
lious is neilher inherently invidioip;
nor inalinnal. Under some circinii
slances. the ohjedive mny he wholly
reasonable.1 Kven a giiu'iali/eil de-

by ibVi; Jillmilive* Hii'l m i*nli

li-hiiii", irdv.*mir fmim It tin* J-ini e moclc

[ii- ci irdie it hivii' fiv*\ o 1'1'fidil tn'M*

\t\?i” Innm If | [Ilbwee* jinpiovcucMtri In t*ur
IVI'NILe il O S o 5Tom

wallil % niinling rqfl% o Kliag e

CVHIV nfihicl Rerld <L ti-iti7 ol € =«
fn\ ||tV il (il e | Hi *TH o <o[t/1 9 |
IM V If] R T || (T
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sin* lo rev.ind citizens for past on-
ehunnce, particularly in a State
wlh-il* years of hardship only re-
callly have produced prosperity, is
mil innately improper. The dillicully
is that plans enacted to further this
objective necessarily In at new resi-
dents of a State less favorably than
the longer-term residents who have
past contributions to "reward." This
inequality, as the Court repeatedly
has recognized, eonlliela with the
constitutional purpose of maintnin-
iig; a Union rather than a mere
"leapuc of Stales.” Sec Paul v Vir-
ginia, H Wall 1i8, 1HJ, 19 L Ed 957
(IH f.ilThe Court's task, therefore,
should be (Il to articulate this con-
stitutional principle, explaining its
textual sources, and (10) to lest the
treaglh of Alaska's objective
against the constitutional impera-
tive. My choosing instead to declare
Alaska's purpose wholly illegitimate,
Ihe Court establishes an uncertain
jurisprudence. What makes Alaska’s
purpose ille|;ilimnte? Is the purpose
illegitimate under nil circumstances?
What other state interests are

implt ini'jit.iliiiii infi'iui'i-il any euli dititeiitimily
prtcTle.l intro-i-t.

it ‘flu’ (Viim's am, luvn ilml_ AliiHui'n
silitinc Inclii i rutiiiml loniia iiiii. Tk a Im'-
mup ol its analysis llv rifiHIui! to
-iluut iiny li-|;itiiiiiey lo Ainsl i'h utijciTive,
tin- I'onil linplie.i Hint a piouiain ili*xii!lli'tl In
ri'vwunl prior cuntribiilions vill imvoi nmivt*
r.oml protection scrutiny I'm i sanple, I
piop.ianm *le,ciiln-il iii o 1, supra, cniilil mil
emmvivo Ik Emllls analyi.i* «*en il 1Ir* tllale

ikliioii..trale(l aroiiipilliint iuti is-1in reward-
nil! volimleer aiiivily or piomolini; egiiiioiva:
litm loe.iMiri". Tin: t'ooil'h opinii ii, iilllloiil;li

[->i11-iini; lo apply a delerenlial I'.imimd d
icrieiv, ncquMy lieme-i nm no\ p.overninifi-
il piyrum dep.-odini: upon a "p:r- contriliu-
linns™ Inliiiiiriti* will \|0IaI| llu- llipial I'nilec-
lion tlallv-

a V.Inl" llie I Lin~, nl-n lo "Clli/on-.."
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wholly illegitimate? Will an "illcgHi-
mate" purpose survive review if il
becomes "important" or "compel-
ling"? These ambiguities in the
Court’s analysis prompt me (o de-
velop my own approach to Alaska’s
scheme.

Alaska’s distribution plait distin-
guishes between long-term residents
and recent arrivals. Stripped lo its
essentials, the plan denies non-Alas-
kans seltlinj; in Tho Slate tlu: same
privileges afforded longer-term resi-
dents. The Privileges and Immuni-
lics Clause of Article IN', which
guarantees "(Ilho Citizens of each
Slate ... all Privileges and Immu-
nities of Citizens in the several
States,” addresses just this type of
discrimination.5Accordingly, 1would
measure Alaska's scheme against
the principles implementing Ilhe
Privileges and Immunities Clause. In
addition to resolving the particular
problems raised by Alaska's scheme,
this analysis supplies a needed foun-
dation for many of lbe "right to
travel" claims discussed in the
Court's prior opinion.-.

this Cm. (I|n| fmiml tluil "H|" «this VIli/mi'
am| nuMriil" iio: V-"-cniinlly

Idi->. . fur [iiii-hims nf mi.'il a|n 'l mu ) cn-eii
under Hie t'nviler.eu and liiimnnilie- ( Iame”
[lieklin v Ouiieck. L1/ 11S r/M. M1, n Il iV
02 007, 1SS CENITE IS I ||mt|||i Ann
Sm v New IIm||||sI|Ir0 I'M IS CMi. nM
11 Kd Itd reo, M S CIIIM II|I7|II TII|a
nfiinimi, H||TT|r|* WI|| refer 1o "nnnie.ii-
denis" of AIIIan ns v.cl as I» "nmiiili/ens"
nl lint St

Il |NMtIch lli-it ﬁln* [Tivilegeii nml_InuniMii
IIenI(Inu\;e ilimH mi |nnllle|t Hmpw Jlimi-, See
inl v_Viigiuin, 2 :

5||| The mud "C|I Tlei" nine-."a tlrm llu*
l, MI I III I'Nclllde;. [lliell'i See, (|, I, 1l
1. ?I Kd 'IT (|I|rt||n|| I. TTite*. Ainnii-.in
Cillislilngl'ilial T.aw 5[*( nt I1I. n IMIluV'U.
Any (|r||It|I||I|on el _diM=rimiinlimi niireil ni
aliens nr n|I| iralimis, m|II de:i\" limn iiHni
["lii-ailnHmial pi vi-inii,-
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fhir opinions tench that Article
'fV’'s" Tnvilcgos nnd Ifnlhunities
Clause "wns designed ' insure to a
arizen oT Slafc A wbo \ntures into
Ffnlc 11 the same prmlegr - which
—{Tie citizens of Slate A enjoy."
Toomer v Nvilsell, ‘tH \Is 38fi, HU.
92 1, MJ IHliO, G3 S Ct 1160 .11918).

‘I'ir' Clmise protects a nonresident'

‘'swho M HFK: ii State to work, 1licitlin

v (.block, -117 US f>H, r.7 1 Ed 2d
397, 98 S CI SMH2 U97HI, forunO
comniercinl game.'Toomer, supra, or
to procure medical services) Doe .
Holton, ‘111) US 179, &> L Ed 2d KOI,
93 S Ct 739 (1973).4 A fortiori, the
Privilege:! and Immunities Clause
should protect the "citizen of Stale
A who ventures into State 11" to
settle there nnd establish a home.

In this case, Alaska forces nonresi-
dents settling in the Stale to accept
a stall's inferior In IIml of old-tim-
ers. In ils llist year of operation, llu*
distribution scheme would have
given $10,/30 lo an Alaskan who had
lived in the Slate since statehood. A
iosid*nl nf ten years would have
received $rH), while a one-yeai resi-
dent would have received only $rd).
In cll'ecl, Iherelbre, the Slate told ils
citizens: "Your status depends upon
the dull* on which you established
residence here. Those of you who
migrated to llu* .Stale cannot share
its homily on (lie same basis as
those who were here before you."
fiinelv this *rlieme imposes one of

l. |:-.tiitiil\ Whol v Mnr=>liiiiil, \'J Whl
Jlilt, @ H 1. Id It IKZIMTTm- tinlldt
pIumIv unil unnnsmhnllfy S'fun'ilnml pm
I* i, Hﬂl%l nf nTili.rn Ul MU' -ini,” in

L., iiliy 1l iluli* 'l Hee Thinn’ Ini tin

tile “di-ahilili<  ef aliiniai™" | i<diih-

ited by Artill IN’'s I'iivili ges and

See P.ml v Yir-
eginia, HWa MK IHk pi |. itV
(IHG.U.

It could he argued thal Alaska's
scheme dees aol trigger lie* Privi-
leges and Immunities (Tense |*,*eaie"
il diseriminale:; aiuongc | =3 n-;
idenls, rather llian I»gv.e.n mm
denis and u,int**."*id*nts. This "igu-
ritenl, however, misinl, rpiels the
force of Alaska's distribution system
Alaska’s scheme cla-sifies eilizeiv oi
llu* basis ol their former re'ddcnlial
status, imposing a relative Isud'u
on those who migraleil lo lhe Slab-
ntter 1999. Ee'-idents who ;*riii .-d is
Alaska aller llial dab* have a t =
vahiahk* citizenship right Hem do
Ihe nldtimcrs who preceded I|h so
Citizens who arrive io lie- Si.He lo
morrow will re-vivi.* an ev.*n .-mall
claim on Alaska'- i
fact that this dircrimiuaihtii imMZH
after lhe noore..ideal c.i.di'i h, n¥
sidency dee- not insulate .U mla'=
sehenie loni *crnli*iv milei tip-
Privileges and lintnuuilie: (Teu e
Each group of citizens who ndgi.il.-d
lo Alaska in Ih" p;"l. m elp-o-es |o
move lhere in lhe Inline. Inc., in
lhe Slate on le-; fa*.nrahle bums
than those v.ho ailived e.ohet The
circmii: lance that .-eiae *1 He- di fa-
vored citizens ah,.id'. li\e in Alaska

oMo |

does net negate the lael I|ii| "ihe
citizen of Slab* A v.Im venlmes inin
|Ala*dia|" b< e*l;d i h a Ic*me Lil-a
é)mp->- 1? ligili'l ~ m Inwinl ,nmm> i .
nnip ‘nr l'ieiiu-*s, vlil't -'i ,nob-l li-o ..

mn*?lbnuul TU- 1% enl| te |I| I
Smﬁ rest [-Inin

4
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«iiJit :i runtmuon.? disability.6

| the Privileges ami Immunities

lause :if>plios to Alaska's distribu-

on system, the*) mu pricy* opin'ms

(s.Tribe tIn* proper standard 0! . ;

iew. In linldwin v Fish & Came

‘esiiiinission, d.'tll US 371, mi»I1- Ed 2d

r.d, s H UL 1852 (IOTHI, we held

li.d Stoles must treat residents and

emresidoiils "without unneeessaiy

istinclions” when the nonresident

celts lo "engage in an essential ac-

ivily or exercise .i basic right.” Id.,

| «187," 1, Kd 2d 354j98 SCI 1852.

)n the other hand, 7r lhe nonresi-
eitr cnuaRW fiTcoTfrluct ftiat is riot
lundamentnl" 'briiousc ifcloes" riot"
Irja[r)-u|wn-tho-v4hvlity of -the Nn-
inn—ae—ft-tiii>i<le-enl: y /* tlie Privi-

e»m and Immunities Clant!C~n<rords.
py-protection. Id., at 387, 383, 55 L
!l 2d 351, 98 S Ct 1852.

Once the Court ascertains |hat
liseriminntion burdens an "essential
ntivity," it will lest the constitu-
ionality of the discrimination under
i two part tesl. First, there must he
VomolHip' to indicale-Um| mnFfiti®,

5. Sre Nutc, A 'Con-fitiitiniisii Amityiis of
tOr'ilar Rvlilileiity UetpiircTiti*Hts_unifci-tlic
MtrrtTtiifcI'rivil-actl unit bmminitii™ Clmi.ie
(Atlicle IV, fitt lImy . llcv MCI. 1-10 IG5,
!k17|'(rll'7 ) ilnIH'tth[* filil (r:iry nrnianrnt *{(cell-
ik.i

As il Com | .Fomts (nit, ante, at . n
b 72 1 IM 2l 77, "AlinTin's Elan differ-
tilidles cvi'ii naionr unlive Aki.—km , liv Iy~
iin; tin'ir bem'fits. lo. dale, of liirlli. Il Ilie
eilieine ‘merely _ili-liilitiltil tienelils or. Iliu
Iﬂ-_.ls.qf_u‘p*. without referenee to llie dale
|-finliei."iritS csloldislo'il residi ijee in Alaska
I d'Milil il would violate the [*rl\ile]es lind
Innnmiilics _Clmise. Under  llm<e "rimini-
elojkis, u LTi\rtii old Ti'miij_i «liddiiillini; reel-
d-iie in .Aind.a would iieipiiie lie-;nine pi M-
[,prs nl vilpeiiship Inld by n 2ri-jfar-"dd un-
live Alaskan The nle ine would mil Irent Ihe
vitif, will) move In The Dtnte llllelelllly
[1—in, il]i.eil=_ win) aIre,-nIK le—-ice then- The
ot d» it I'=rt mi wh-Tier 1t v.ouM |h..|

72 L Ed 2d

w'TPIIS coiislfTufir a peculiar iHMirciTnf

thc'Ttfll af. Which thr* statute 1b
airiic-d.T llicklin v Orbed;, us
518, 525-528. 57 J, Kd 2d 397. 98 S
Ct 2182 (1978) (quoting Toomer v
Wilsell 831 US 385, 398, 92 |, Kd
MfiO, G8 S CL 11515 (1918 ). Second,
(lie Court must find a "substantia!
it latTmship” between tho evil and
the discrimination practiced against
the noncitiz Id., at 527, 57 1, lid
2d 397, 98 S CT 2-182.

Certainly the right infringed in
this case is "fundamental." Alaska’s
Statute burdens those nonresidents
who choose to settle in tho Stale.' It
is difficult to imagine a rigl.l| more
essential to the Nation as a whole
than the right to establish residence
in a new Slate. Just as our federal
system permits the Stales to experi-
ment with different social and eco-
nomic programs, New Stale Ice Co. v
Mcbmunn, 285 US 282, 311, 76 L lid
7-17, 52 S Ct 371 (19321 (Rrandeis, J.,
dissenting), it allows the individual
to settle in the Slate offering those
programs best tailored to his or her
tastes.” Alaska's ciieiMnhrnnce on the

sncti 0il np,C'li;iMil dclir ie nhjiTlinimhli.

Itr'I'"tiF "M tirrtrer' If. iV*<iTr mi minri'sSiiTilsJ..
.roliilive-to Ihc hvm liIM enjoyeri lij* Svstitrnts.
Il is iiiiiioiliTi.il, fur pmpii-'es of lhe I'livilogcn
nml limminilios (3mi.se, IImt the nonresident
mny enjoy o henelit in (lie new .iljilo lIm1 lie
licked coinplelcly in his former Stole. The
Clmise oddresses only (lilloremvt in lIrent-
||kt|t it doe> not jmlite lhe ilunlity of treat-

iiiiiil Il slide nlli'nds citizens nml nuneili/iTin.

7. See nls'J lloldwin v (J.A.f. flt'*'lli;, tor.,
200 11 fill, ritht, 70I Kd HKlii, fifi s Cl 107
I KKIfil (the (.oiliililtllion “ivn:i Ijm uiil upon llie
tlieoiy Ilm 1 Ihe peoples of Ihe severni sl.ilet
line | sink or inviiu inis-llier. nnd liml in lhe
looi: run pnispeiilv nml re.lvntimi me in un-
ion mid nut division"): 1fiol v Viipinin, n Wnll
KIM. 1), P, IM TV HSIEY)  Lonillmil
mine piovisinn_of the kind leimwii'i’ froig Ihe
- Ii'eu.i nl eneli Sinlc the disnlolilie, ol illicit’
= in I[ie oilier Stiil*.. mid |;|»'§»»; [l.em

ZOHEL v \V!1J.fAMS

72 1. lid I'd G72

right M mmresidents to sitlb* in
that I5tam. therefore, must satisfy
th* dual standard identified in Ilick-
lin.

Alaska has nni. shown thal its new
residents arc the "peculiar source"”
of any evil addressed by its disburse-
ment scheme. The Slate does nut
mi’ue that recent arrivals constil til t:
a particular source of ils population
turnover problem. Indeed, the Stale
urges thal it has a special interest in
persuading young adults, who have
grown to maturity in lh* Stale, lo
remain there. Uriel' lor Appellees 35,
n 21. Nor is there any evidence that
new residents, rather than old, will
foolishly deplete tho Stale’s mineral
and financial resources. Finally, al-
though Alaska argues that its
scheme compensates residents for
their prior tangible and intangible
contributions to the Stale, nonresi-
dents mo hardly a peculiar source of
the "evil ' "f partaking in current
largesse without having made prior
contributions. A multitude of native
Alaslmns-—including children and
paupers—may Imve failed to contrib-
ute to the Stele in the past. Yet the
State does mu dock paupers for their
prim failures lo contribute, and it
awards every person over (hi- age of
18 dividends eipial to tin' number of
years thal person Ims lived in the
Stale.

Even if now residents were the
peculiar fiance nf these evils, Alaska

vpnlily nf %riv_ili,T.,i- with rili/cna ol lliiwe
Stall- lu- [b'pi'lilli- would have toijatiinlc,|
il Pinei limn a Itam' nl Sim.".; il v.milil
lint linn" ifolittilnlcil lie linimi wliirli now
rxMs"*: IMwnril" v Calill'ijj'a. It IS Kill,
171 si 1 IM t1'»ss»s (- fiti 1 nioii-"ini

il _£in|ii|'i|'i "l Tiip K mi till' pail nl liny
i-inifli* Stale 1 (mitiite itm-If Imnt itiHiiiilli-n
I'liininnn In nil of lIlicin by rr:li.iihinr Un-
ir_nﬁ§ly|3m|ipijl)nn n| pt'IM'lI'i ami pinpi‘'ilv. minus

has not chosen a cure that In-ais a
"f-aihstanlial platinii-hip" lo the
malady. As the dissenting judges be-
low observed. Alaska’s scheme gives
tlie largest dividends to residents
who have lived longest in the Stale.
The dividends awarded to new lesi-
dents mny lie too small to encourage
them to stay ia Alaska. The size of
these dividends appears to give new
residents only a weak interest in
prudent management of the Slate's
resources. As a reward for prim rnu-
(ribtilions, filially, Alaska’s scheme
is (juite ill-suited. While the phiuse
"substantial relationship” does not
require mathematical precision, il
demands al least some recognition of
the fact that persons who have mi-
grated lo Alaska may have contrib-
uted significantly more to llie Stale,
both holme and after their arrival,
than have some natives.

For llies™ reasons. | conclude lIml

Alaska's deb'ii.}iii(-nt scheme '‘io
lales Article IV's ITivileg's and Im-
munities (Tan— | thus ieach tlic
same (!*"tinalii'ii as tin- t'omi. but

along a cntiise tint mine precisely
identifies the evils ol the thallcnr.ril
statute

The analysis outlined above might
apply to many cares in which a liti
guilt asserts a right to trn*i* or
migrate intorsla'i".” To hi-ioiitn:.

8 All) timkdli<iniil i« tITEV i emiim wremseenet.
for IXIMHIt, HIM It IFHUTShIi M * \[IM  It*V>
©\iiriruil lltcir iii hi te» o* Ih* in >Sliilr e i

eeiilly Iroin huif/i lfm» - Men'  llu« 1 iml
tO Mil), lumi'vnr [Il1il oU 5 h [I«*«%ll: Itf-lilw
wmiilil il ¢niliuv uiii'ii lit*~ I'm ehi"*** hiul
lim nmiiilitii 1 Toiit lhe iltiiiM"'i,tl n 'k \
ri Jiiif' tm iil tiP*lt«*l«! sti S in v **aii, 1lleel s

P "Nis PAht T mim o it
yrii * *:tin i meeim ™ l«u \ k| o ftix!
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i>* would romr ns no surprise. Aeli-
'knise lias enjoyed :i long ns‘orin-
cm tvilli tim rights to travel nnd
. inlcrsttde.

Ilm Cliuisc derives fiotn Article
V of the Articles of Confederalion.
lie latter expreusly recognized n
otlit of "fri*2 ingress and regress to
wd from any oilier Slate,” in ndtli-
ion to I'liaranteeint; "the free inhah-
tants of each ol Ihost* slates . . . lhe
uivileges und immunities of free
sitirons in the several states."
wlido the Framers of our Constitu-
ent omitted the reference to "free
agrees and regress,” they retained
lie general guaranty of "privileges
.aid immunities." Charles Pinckney,

[-in- viv.il uii it - itiiuli'™M* outlijied
at-.ivr. i S-isnii the Slulc slimvi'il Ti.it IKilirrs-
idi-nU wen* a [i<ciilizir spurtc ol tin* evil ud-
ihr.-"Md_liy its iluiiliun.it residency riijnire-
iirnl Titos*! [i" isniis could inisp'iiivseiit Ineir
al'i, Inin iit In Imva and obtain divorces timt
onlil he e.nsi'ijililile_In collateral iillnrl; in

mii-r Sin'e.<'IOWJJTiOTptldTTmSfmnblv'rCA
AWTTor<Tnfn.-. [n="til"m by requiring nonn'ii-"*
ili.nIMwMertVn, i°lr ile [lieit v fide residency
tin nne yinr belon. I'Miiinm:: n divorce. | am ,
mmenlidial dial IIn- ani'Ki-is developed jn |lick-
liii_v <M-«cl;, snpi.l. v.ill aileipiai’-ly “iili'ijiif]™
lirTir riirTnirale'diirntiniial residnncy requim--
mflrr -

[l viii Li=li* mliriiiirut of tin* Aticle--',
b v iif tin- ciiliiniiM eyplu'lI!{v ‘)rnh gli-il In-,-
ili'ii, uf in, Aiiii-i: Tlic limde Island Cllitrli-r

-im- tininlii-rs 1d tlilt Colony_ 11ll- [ig;lid "t

r -end Ppns-e c.illi liei'diiiiie. inln iii.l
Lnihi;-li llu- ‘re=1 of [In- Tini’lisli Cnllnniis,
fl M il=ii LimHlol mil civill rtc-ii'inns” |
A Hu ™ inr.ii Pe [lls in tin- Ciiii-.lilu
i*nef | T-<.p |V, IS/filllieii. .. |lialiel.
Ibe M *—it'llii—==I1:. I,sly nl I-il-ilies pin,idl'd:
"li.eij iii.iii el in within tin-, dlil'i ilitlinn
-i-all ha-.-- lu-e libeilie, nnl with Mainline any
I mil leiv.er, In |"iin-le bnlli )-jmi-eUe and Ids
lililitie —al 1HLil" pli-a.-llle in | ill llu- Hllllie,
lii,i\nled tlii-ii* be i ll gall illipiitiiiient 1n lilt-
cnnliarie " 1d.nl itl Ma-. ai liiivIli; simwt-il
-.ailir i1 1tu- -.anti liln-inlily In Imeir.iH'lv ell-
I,-iill,; tin- i-ilnn

2, "l ™ > § £ ilpii- pi £ iin: Un-

" In.-y Kurolie. See r.eiieia

721 Kd 2

who drnlted tho current version ul
Article 1V, told tin* Convention that
this Article was "funned exactly
upon the principles of the «1th article
of the present Confederation." 3 M.
Farrand, Records of the Federal
Convention 112 11931). Ooimnenla-
tnrs, therefore, have assumed lint
the Framers omitted the t*xpn:?s
guanmty merely because it was re-
dundant. not because they wished to
excise the right from lhe Constitu-

tion."

Karly opinions by the Justices of
this Court also traced a right to
travel or migrate interstate to Arti-
cle 1V’s Privileges and Immunities
Clause. In Corliold v Coryell, I?F Cas
510, 552 (No. 3,230) (CC F.I) Pa

true Christina Iti-ligion shall lire lo us from
llu- Tiranny nr oppri*-iion el llieir p-r4-u-
tors, or from ramynu. warns, nr_ llic- like
necessary nod_cnnipulsnrig taiee. They r.onll
be L-!|terInYnC|I nnd succnilred iirmmg “us. fic-
cnrdini; lo 1Ir*| power and pnnli-nce i;od shall

gr\}li?-lrjjshlllllpu%'es c-mimMed, wif{m 1.- na*P! re

Mrirtive views prevajli,nﬂ |r]d-s-lvelii(ljceﬁli1 cell-
rid., al llid-171.

‘o, Sec, eq., I'liafi-e. Mlpia, ¥ _IMf% Noli*,
V- ngh! 0 Trav?l nd lv I,n?mo,._-lry nning.
A 1n.1NQS 11 s-Hl. fiav &5“ It.1i; (nmnu 11,
Tile Rigid” lo Travel: In Sciu-li of ‘a Cnnslitii-
timid Source, -5 Neb I. Itev 117. IIIl 0. n

a HIN7HE Comment, A Shirt S.-rulini of Ilu*

llighl lo Timel. 22 PCLA 1, Itev ... 11M. a
7IiHTf|I . R

See also, Austin v New IIniiipsliire, 430 IR
¢di, iKii, ©i 0L i=iod rio, nros ¢ diui iipto)
IAtlide "IV of lu- Articles nl' I'niifedeiidlen
was "I'nrrieil over Inln Ilu cnmily iiilicle of
tin-_ (‘onnllliiliini_.in brielei . Im n bill with mi
eli,.imi* nl .olLlaiic- or mi* id. in.less it was lu
Ulengthen ||l|J- far.clle, of 'I In* lIJ'I|I|I|II,d |||S lﬁa.'ﬂunn-
in; single uiilion"!: Unllv ides v
Wheeler *5) US 210 . ', i 1. td =) 210, It
S Ct it ILI210 ("ln.. Tex1 ol Allicit' 1V. §iw, .|
the t'linMilulimi, makes leanife-.I' [Iml it. vaei
drown with nTerence lu tin- coue.-p-mdmg
ckiii-" nl the Artit'lie* "1 t'mile<lernlimi an

ivi.. intended " V\F>|IHI tiinle its liniitidii'ii**;
|

mt Ll vie S| In mi cliu'lie-iii s

mi[l"] a- t" I'-a-e nn i-i-'ii, Ini Lniiliiner- v"i.

ZOHKT. vV WIMJAMS
72 10t | 211172

IH23I. fur cx-'iinplf, Justice Wittshintf-
tun (‘Xpl.iiiiotl thnt the Chut** pit.*-
Iccts llic "riglil of n cili'/cn of tnu*
sPili* lo pass through, or to rosiili* in
nnv nthcr stale." .Similarly, in Paul
v Virginia, 8 Wall 1CH IRQ, 19 I. IM
357 URIiU, lie* (j-ttrl louiul thal. out*
of lhe "umimililleil]" effects of (lit
Clatii-L* was 1o give "lhe cili/ens of
each Sialt* . .. llu* right of free
in'Mors into other Slates, ami egress
from lhem. .. ." See also Wanl v
Maryland, P! Wall 11S, <130, 20.1, Kd
*1!' (IR71k Finally, in l.'nilctl Slides
v Wheeler. 2" | 1JS 2S1, 297-2))3, (i5
I. Kd 270. -l S CI 133 (1920), lhe
Court found that Ihe Clause fused
two distinct concepts: (I) "llie rigid
of citizens of the Stales to reside
peacefully in, and lo have free in-
gress inln and egress from” llieir
own Si,ales, mul 12> Ihe tight to exer-
cise the same privileges in other
SUiles.

History, therelbie, supports assess-
men! of Alaska's scheme, as well as
oilier inliiugements of lhe right (o
travel, under ihe Privileges und Im-
munities Clause. This Clause may
no! addless every eonceiviilile type
nl discrimination thal ihe Ctmrl pre-
viously has dcuominnlcd a Lunion
on inlerslale trnvel. | believe, how
ever, thal application of ||\e Privi-
leges and Immiinilies Climise lo con-
troversies involving tho "rigid lo
travel" would al least begin llie la-d;
of letiniliiig this elusive rigid with
(lie constitutional principles il em-
bodies. I'efatise | believe llint Al is-
ha's distribution scheme violates llu*
Privileges nnd Immunities Clause of
Article 1V, | concur in llu* Cnnrl's
judgment insofar as il reverses the
judgment nf Ihe Alaska Supreme
Court.

JusticelToliiupijst, tlis*enling. A

Alaska's divid'-ml distribution
scheme represents one Stale’s elldi!
lo apportion tim'tpii* economic bene-
lits among ils cili/eus. Altliongb tin-
weallh receiveil Iri*rm lhe oil dep.nils
of Prtulhoe liny may lie *ptile unlike
(lie economic resources enj'tyeil hy
most Si,-it"l:. Alaska's di liillmlion of
llial weallh is in !.tihslaiice no tlilfei-
i*nl from any ell*.-i Stale's alloc.ali ni
of ecti'i'-mi*: hem-lits. The *i*li ilm
lion scheme heing in liIn* nnime ol
economic regulation, | am al a Di s
lo see the. ndiniiali.y In-bind lie*
Conti’s invalidation of il as a denial
til espial protection. This Com| has
long held Ihat stale eoenemic r* »*UL.i-
tions are presuinplively valid, and
violate lhe Kinirleealh Amendment
only in the rarest ol eirciimsl.uires

"When local economic rej;iil;i|t.iii'r
"TS”elinirchgcd' solely as violating”
the Equal Protection Ckvixe, this/
r Court consistenlly dtifeis to legis-»
‘iTTIWddfenliiiVllions as lo fjn*
Tlesirability of particular's'nuTTmi
mTlIscriinimdioiis See, e.g.. lel-n-
hausen v lal.e Shun \i»! >1".n*-
Co. -iiii lis :i*»; iir. I, i-l iop
»: s ci in'ii iP"_ji +Hir-fi
<drrirtTTOiTIdIT’TT:?iiiFo— S Imiilainc i-
Itti Tpprsonnl ritthls or = ilitmn >
‘Tipn inhcrlhtfly Miaperl ib'iim ;-»
lions such a* race, religion. i*r
iftTFTITigRt  fiTir  ni-n*n«l'i»." pfesiinn<9
Ihe cORSliltdionahly of 1n* slaffT-
tory discrimiivilion* aid retpiir9
only thill" the ClaSSilicalivm rltTH
lenged lie* ratitmally relnlcd toTT®
logiiimale slale *intt*reft. Slidty
itre nccordfd wide lalilude in Hit
I'egtilidinu ol Ilii"ir lor-ul ernnuiiTte
under their police piuveis, and ra-
tional dlsliuetionv may It made
wilhTiihslanlitilly less llian ninth*
finalical (exaclilnded Neu Oileaes

V lhikes, P* H:> sesty, femn EP 1. 1 d
NCMILL bl ft i dld |
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also Minnesota v Clover Ixiuf
Crane v Co. MU US 455, GGL Ed
2d rji), 1200 S Ct 715 (1981);
United States Railroad Retirement
Uoarcl v Fritz, 140 US 16G GG E
Ed 2d 3G3, 101 S Ct 453 (1080);
Hughes v Alexandria Scrap Corp.
420 LIS 704, 40 L Ivd 21 220, 0G S
Ct 2488 (1070).

Despite the highly deferential »p-
roach whr'i we invariably have
.then toward state economic rcgula-
itms, the Court today finds the rct-
oactive aspect of the Alaska distri-
uliou scheme violative of lhe Four-
eenth Amendment. The Court con-
ludes thnt the Stale’s first two justi-
icntions are not rationally related to
he retroactive portion of the distri
mtion scheme, and that the third
ustilicalion—the reward of citizens
or their past contributions--is not a
ogitimntc stale objective I'ut the
llcgilimncy of a State’s recognizing
he past contributions of its citizens
ms been established by the Court
mly in certain cases considering an
nlinpemenl of the right lo travel,’
md the majority itself rightly de-

I I'll Onuit rvtief* uinyi .Shapiro v Thu&nzo
e I'Mits tirt, 22 1. lilt 2d <100 M)SCt 1
Ibyz:<l. und " Tnmlis v Klim?1 "112 11S 1), J?t

1424 M 1. Cl 2" <isiVli, a holding lIml
.l_\/I_|_-|2x4__a_ml mil justify iln 4ividri,4 eliSlritiu-
tiuii jelii'im* ko n'dridfr lo iiward ill citizens
Im lwir part conlriliiilions. In Slmpim, ho»-
Her. lin-Courl found ilmt llu- ilnoiimalion nl
ii-m-"louilii’|4| on._llic Inmlnmi-ninl rip.ht of

inli r- ilo fiinvriiii'iil" nml Ilit'ii*foio could Im
lisliliiil amiv if il [iioinnli'4 & “mm/m/Mu/;
=Nl inkeii M, TOL TS, nlodsl'l, 22 1. M 2
il ehS Cl 1222 Iniifdiisis” in mli'nml|
Siitil.nl>, Vlandis . Coimmi'il Hm ili'll lo
liinvi* To nml_rsinlilisli |.'5|d|n|?/ lii fimnri'li-
i, nmlimiiil .mly in dictu_timl nwindlni;
[ili/ru* _Tiir [lmir Pn:c coiil. ilmlwns was i
iniH rioi" sildo Male nhjivlive, fv.e 412 US, nl
Hb M0 0, 57 1, IM24 113 1Kt S CI ZCI0

 Allliolidi |1 Imvn I'xini"ii*oil m,?/ illsnrnm’
int'ie v itir. LoMim: nnlom ilm i) it in-

21k

clines to apply the strict sen tiny
nnalysis of those righl-to-tr.ivel
cases. See ante, at — nnd n G 72 |I.
Ed 2d G77-G78. The distribution
scheme at. issue in this case impedes
no person’s right to travel to and
settle in Alaska; if anything, the
prospect of receiving annual cash
dividends would encourage immigin-
lion io Alaska. The Slate™' lliiid
justification cannot, therefore, he dis-
missed simply by ipmting language
about ils legitimacy Iron* light-lo-
travel cases which have no relevance
lo the question before us.

So understood, this case clearly
passes equal protection muster.
There can he no doubt thal the state
legislature acted rational!/ when it
concluded that dividends retroactive
to the year of statehood would "rec-
ognize the 'contributions of various
kinds, both tangible and intangible,’
which residents have made during
llieir years of stale residency." WVil-
linnis v Zobel, Gif) P2d 448, 458
(Alas 1580). Nor can then- he any
doubt that Alaska, perhaps more
than any other State in the Union,
has good ream'll for recognizing such
emitlibations.” Recalls,.* tho distrihu-

Imy-1 ciii-on, x< Memorial [lliquid v Mnri-
niliii County, 413 us ZM. 2HI-2H7, 39 I. IM 24
200, 111°S Ct 1074 LIAZLTIetuli>i>4, 4., dim
senlm*'*.VIandls v Klim-, 41} uys, lit 40H liiij.
371, 1M 24 03,501 S Ct 2230 fsmnel, limn-1s
wii s Lon IV IPM e e fentini; [o>iinn
[0t 08 mujmity dloi'ii nut nn.'ilye" lliiii ns n
ii:le lolrmel cow, (Vmp.ir mnli-, . — nml
n (.7 1IM24 Ori-<«N with M'-emrinl
[In"pit-il anrn'Lﬂm Cntlhli, IL'i nl 101~
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Gerald L. Wilkerson

Legis Tative Auditor ® 5 5W
’

Division of Legislative Audit
Legislative Affairs Agency

Pouch W FEa 28 1983
Juneau, Alaska 99811

The Honorable Carole J. Burger

Commissioner

Department of Administration

Pouch C _

Juneau, Alaska 99811

Re: Pioneers *Homes; Our files:
366-188-83 and J99-101-80

Dear Mr. Wilkerson and Ms. Burger:
I. INTRODUCTION

The Division of Legislative Audit has posed to this
department two interpretation questions concerning the statutes
establishing the Alaska Pioneers®™ Homes program. The Department of
Administration has sought che assistance of this department with
administrative regulations that raise fundamental questions as do
the validity of the program.

The Alaska Pioneers®™ Homes program is one of the oldest
Alaska institutions. It was established by the First Territorial
Legislature in 1913 and has continued uninterrupted fcr nearly 70

years. Its oper iticn was continuously approved by Congress until

195s. when Alaska oecame a state and congressional reviev; of

3Z.C5LH
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territorial actions was no longer necessary (Organic Act, 8809,

20). Originally geared to prospectors, the program has always

had as i1ts goal the housing and care of persons who have lived in

Alaska a significant period of time.

Relatively recent United States Supreme Court opinions
have placed that fundamental element of the program 1in severe
jeopardy -- the Court has ruled thar discriminations between j
persons based on length of" residency are often unconstitutional.
The opinions of the Court leave only a few narrow arguments ]
available to save the program. *

11. SUMMARY

In a September 20, "1982, letter, the Division of Legis—
lative Audit posed two questions regarding the legislative intent
behind AS 47.25.030, one of the statutes governing the Pioneers”
Homes program. AS 47.25.030 provides, 1in relevant part:

A citisen of the United States over 65 years

of age who is a resident of the state and has

been a resident for not 1less than 15 years

continuously immediately preceding his appli—

cation, but who 1is not destitute, may* on

application be admitted to che home upon his

agreement to pay to the state a sun for each

day as the Department of Administration con-—

siders sufficient to compensate the state for

the cost of care and support of the person at

the home.

The division wished to know the intent behind the "sufficient to
compensate the state" language and whether the legislature wanted

destitute persons (those eligible for admission to the Homes
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under AS 47.25.020) to have priority in admission over those able

to pay.

In addition, the Department of Administration has
requested our assistance in drafting and reviewing proposed regu—
lations tor the Pioneers®™ Homes. These regulations include
implementation of the statutory standards for admission set forth
in AS 47.25.020, AS 47.25.030 and AS 47.25.035. Briefly, these
standards are that persons of any age who are "destitute and 1in
need of the aid or benefit of the home because of physical dis—
ability or other cause™ and have continuously resided in the
state for 15 years may be admitted to the home without payment.
Non-destitute persons over the age or 65 who have continuously
resided in the state for 15 years may also be admitted upon
payment of a certain sum to the state which is "sufficient to
compensate™ the state for their care. The 15-year continuous
residency requirement may be forgiven if the applicant has
otherwise resided in the state for 30 years.

Under AS 44.62.060(b), this department must review each
regulation and make a written statement concerning a regulation®s
"legality, constitutionality, and consistency with other regula—
tions.” AS 44.62.060(b)(1). The lieutenant governor may not
accept regulations for filing unless there 1is such a statement
from this office approving the regulations. This opinion sets

out cur constitutional analysis of these regulations.
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The courts, analyze residency requirements under dif—
ferent standards of review* depending on whether the right or
benefit denied is a "fundamental political rightl®* oq "a basic*

e * " .
necessity..éf;Jife%' Memorial Hospital v. Maricopa County. 415
U.S. 20 (1974); Hawaii Boating Association v. Water Transpor—
tation Facilities. 651 F.2d 661 (9th Cir; 1981); Williams v.
Zobel, 619 P.2d 448, 453 (Alaska 1980), rev"d on other grounds;
Zobel v. Williams, _ U.S. __, 72 L.Ed 2d 672 (1982). If.access”
to the Pioneers®™ Homes 1is considered to be access to a "basic*
necessity of li?e,” then thp state must show*that a distinction 4?
based on length of residence is "absolutely necessary to promote
a compelling state interest”™ -- a test that is rarely nmet. 1
Williams v. Zobel, 619 P.2d at 453. The Pioneers ™ Homes resi—
dency requirement would not survive this analysis.

On the other hand, if the Pioneers®™ Homes program does
not involve access to a "basic necessity of life,”” then a much
less strict standard of review 1is used, and arguments can be
advanced for the constitutionality of the program.

We believe that the Pioneers®™ Homes program arguably does
not involve access to a "basic necessity of life" so as to invoke
the strict standard of review. Consequently, there are defenses
or the constitutionality of the entire program.

Finally, it 1is our opinion that the destitute and

disabled have priority 1in admission to the Pioneers®™ Homes and
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the statutory requirement that non-destitutes pay an amount

"sufficient to compensate the state”™ was not intended to mandate

the recovery of all costs of a person®s care.

Our conclusion that the Pioneers®™ Homes program can
possibly be sustained does not mean that we believe.a court
would, 1if faced with the question, necessarily rule that it 1is
constitutional. In other words, while there are legitimate
arguments to defend it, we cannot guarantee their success in
court. Indeed, there are numerous serious and potential fatal
attacks that could be mounted against the entire program. But,
since the program has continued uninterrupted for approximately
70 years, we believe that it is appropriate for the courts rather
than this department to make the final judgment rejecting all
serious arguments in support and, if it is the proper conclusion,
stopping the program. In the absence of that court ruling,
therefore, we believe it is appropriate to continue the program
and finish the proposed regulation project.

111.  ANALYSIS
History

Before addressing these questions, a brief overview of
the history of the Pioneers®™ Homes program 1is helpful. The
Pioneers®™ Homes program has been an important 1institution in
Alaska for almost 70 years.

In 1913 the first territorial legislature 1in Alasca

accepted the offer of the United States government to turn over
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some Marine barracks buildings in Sitka for use as a home for
indigent ailing persons who wished to stay in Alaska. Chapter
80, SLA 1913, set up a three-member, unpaid board of trustees to
manage and control ™"a home for indigent prospectors and others
who have spent their years in Alaska and become dependent.” The
home was declared open to M[e]very worthy pioneer, or other
person, who shall have been a resident of the Territory of Alaska
for five years preceding his application for admission and who
shall need the aid or benefit of said Home 1in consequence of
physical disability or other cause within the scope of the regu—
lations of the board.”™ 1/ The legislature appropriated $10,000

for the operation of the Sitka home. 2/

1. Although nothing in the 1913 act specifically limited elig—
ibility to men, this apparently was the intent, as evidenced by
86, ch. 64, SLA 1915 (setting up the allowance program discussed
later in this memorandum): ;"Women who are otherwise qualified to
apply for relief under this Act, may make application hereunder,

and if entitled thereto shall receive the allowance herein pro—
vided for, notwithstanding the tact that as women they might not
be eligible to be received in the Alaska Pioneers®™ Home."

2. Also 1in 1913, the legislature established the Board of Aged
Prospectors Home Commission, to "investigate as to che climatic
and other conditions of the several hot springs in Interior
Alaska, the adaptability of same for use as a home tor aged
prospectors, the title price and possible methods of securing
same, and to secure options on property adjoining any such
springs as may be determined upon as desirable for such"purpose.”
Ch. 78, SLA 1913. Apparently nothing became of this 1investi—
gation, since this legislation was repealed 1in 1923. Ch. 7,

SLA 1923. A Pioneers®™ Home was finally opened in Fairbanks =n
1967.
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The home opened on September 2, 1913, with 5 residents,
and quickly expanded to 51 residents by February, 1915. Accord—
ing to the initial report of the board, operations were success—
ful. A copy of that report is enclosed with this opinion.

In 1915 the legislature enacted an alternative program
for Alaska®s 1impoverished older residents.” Chapter 64, SLA 1915
established a predecessor program to the current longevity bonus—
es (AS 47.45): any "pioneer™ 65 or older, who had resided in
Alaska for ten consecutive years since 1905 and who was "entitled
to the benefits of the Alaska Pioneers®™ Homes™ could, 1in lieu of
applying for admission to the Homes, apply to the Homes®™ board of
trustees for a monthly allowance not to exceed $12.50, to be paid
out of the "revenues™ of the Homes "in excess of suitable provi—
sions for inmates of said Homes and those likely to be admitted
thereto,”™ and set according to the applicant®s needs. The board
could in its discretion deny the application if it found the ap—
plicant®s case not "worthy." In 1917 the age requirement for
women was lowered to 60, and the ceiling on allowances for them
raised to $25 a month. Chapter 49, 3LA 1917. Chapter 17, SLA
1919 increased the residency requirement to 15 years immediately
preceding the application, and specifically excluded from eligi—

bility "Natives or other Indians,”™ who were defined as not being
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"pioneers.” 3/ In 1923 the ceiling on allowances was raised
again, to $25 a month for men and $45 for women, and the
requirement that allowances be paid out of "revenues of the Home"
was replaced by a provision that allowances were to be paid out
of money appropriated by the legislature for them. 4/

The 1929 legislature repealed the earlier acts on both

Pioneers®™ Homes and allowances and enacted one omnibus piece of
legislation, chapter 65, SLA 1929, "to revise and codify the laws
relative to the care and support of the destitute and the needy."
With respect to the Homes, chapter 65 essentially reenacted the
1913 legislation, with one significant change. Under section
three, a five-year resident "in need of the aid or benefit of

said Home in consequence of physical disability or other cause”

3. In 1925, however, the legislature amended the act to exclude
only "any Indian or Eskimo resident of the Territory who 1is pro—
vided for by the Department of the Interior out of the funds of
the Treasury of the United States or . . . any ward of the
Government of the United States.” Ch. 65, SLA 1925. This
change, though, was apparently not a substantial one; evidently
it still excluded most Natives. The 1925 legislature saw a
heated debate over the exclusion of Natives, with one representa—
tive threatening to tie up the whole program if the exclusion
were not lifted.

4. It is unclear whether the allowance program before 1923 was
actually dependent on whether the Home generated revenue, 1i.e.,
spent less than the sum appropriated for it. For, from 1915 on",

an appropriation was made" specifically for allowances. The
initial appropriation, 87, ch. 64, SLA 1915, vreferred to
"revenue of said Home." But some subsequent appropriations

lacked this reference. For instance, the 1919-20 *hudget, ch. 36,
SLA 1919, contained separate appropriations for the Home and for~
the allowance program.
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was not entitled to admission unless destitute. As a corollary,
section five authorized, but did not require, the board to admit
non-destitute ten-year residents over age sixty-five 5/ "upon his
agreement to pay to the Territory such sum per day as the Board
may deem sufficient®™ to compensate the Territory for the cost of
care and support of such person at the Home."™ 6/ With respect to
the pioneers®™ allowances, section nine lengthened the residency
requirement so as to cover only those who had resided in Alaska
continuously since January 1, 1906, and section eleven raised the
maximum allowance for men from $25 to $35. (Women remained at
$45.)

In 1935 the January 1, 1906 requirement of the allow—
ance program was changed to a simple 25-year residency require—
ment. Ch. 4/, SLA 1935. However, the entire program was
abolished in 1947 (ch. 73, SLA 1947) probably because a general
old age assistance program, with far less strenuous residency
requirements, had been enacted in 1937. Chapter 2, L. Ex. Sess.

1937.

5. Although Che Pioneers®™ Homes are generally thought of as
senior citizens®™ homes, there is no age limitation for destitute
residents admitted under AS 47.25.020, only "or non-destitute
residents admitted under & 30.

6. The 1929 Ilegislation also provided that the members of the
board of trustees other than the governor receive salaries.
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Several changes have also been made to the statutory

structure of the Pioneers®™ Homes program* In 19.46 the provisions
relating to the board of trustees were overhauled, and a new
section defining the rights and duties of the superintendent of
the home was added. Chapter 29, SLA 1946. In 1955 the legisla—
ture added the provision, now found at AS 47.25.020(b), that
persons entitled to admission (i.e.*, destitute persons) could be
required to pay to the home all income in excess of a certain sum
(then $15, now $35). Chapter 158, SLA 1955. The same chapter
also authorized the board to pay an allowance (then $5 per month,
now $35 under AS 47.25.020(c)) to totally indigent residents. In
1961 the Alaska residency requirement tor admission was raised to
the present 15 years, chapter 89, SLA 1961, up from 5 years for
persons entitled to admission (AS 47.25.020) and 10 for persons
eligible for admission on payment (AS 47.25.030). In addition to
these statutory changes, a significant physical change took
place: the construction of a new Pioneers®™ Home in Sitka in

1934, built by the WPA on the site of the old Home. 7/

7. During construction of the new home the residents were
housed for a year or two, at facilities at Goddard Hot Sorines
in southeast Alaska.
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Since 1961 there have only been minor changes 1in the
statutes governing the Pioneers®™ Homes program. 8/ The program
itself, however, has grown tremendously;.its budget for the 1983
fiscal year 1is nearly $19 million. In addition to the Sitka
Home, there are now Homes in Fairbanks (dedicated 1in 1967),
Palmer (1971), Anchorage (1977), and Ketchikan (1981), and plan—
ning is underway for a Home in Juneau. The five existing Homes,
plus a small senior center 1in Kotzebue run under contract with
the program, are capable of housing 635 people.

Although the Pioneers®™ Homes are capable of housing 635
people, only 519 people are currently in residence making the

actual cost per year per resident approximately $36,600. 9/

8. Chapter 71, SLA 1963, authorized the establishment of branch
Homes besides the one in Sitka. Chapter 63, SLA 1965, changed
the dollar figures in AS 47.25.020(b) and (c), discussed above.
Executive Order 30, 1issued 1in 19.68, transferred responsibility
for the Homes to the Department of Administration. Chapter 118,
SLA 1968, repealed the prohibition on Indians and Eskimos, which
had already been rendered ineffective by other provisions of law.
Chapter 7, SLA 1971, raised the dollar figures in AS 47.25.020(b)
and (c) to their current levels. And Chapter 89, SLA 1978,
enacted AS 47.25.035, providing an exception to the continuous
13-year residency requirement for persons with 30 years total
residency.

9. Many of the rooms in the Pioneers®™ Home in Sitka were designed
for double occunancy but for privacy reasons are used by only one
person. Due the growing waiting list, these rooms will return
to double occupancy as needed. Other current vacancies 1in the
Homes are due to the remodeling of the Anchorage -Pioneers ~ Home
as well as to the face that a limited number of beds 1in the
nursing portions of the Homes must bt kept vacant to allow for
emergency use by current residents.
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inis figure and the total Pioneersl Homes program budget of
nearly 519 million for fiscal year 1983 may be compared with the
state®"s public assistance programs which include Aid to Families
with Dependent Children, Adult Public Assistance (former separate
programs for the blind, disabled, and aged), and General Relief.
These programs require a total of approximately $34 million in
state general funds matched with $21 million from the federal
government. Under the AFDC program, over 13,500 people may
receive assistance in any one month. A family of four with no
income may be eligible for a maximum of $15,857 per year in
assistance which would be allotted as follows:
$ 7,608 AFDC payments
3,264 Food stamps
425 Energy benefit
4,560 Medicaid benefit if needed
$15", $'57

The recipients of AFDC assistance or other categorical
aid must meet avarietyof eligibility requirements depending
upon the type of aid sought. A1l must, however, Tfall below
specific income levels to qualify for help.

Of the 519 persons presently participating 1in the
Pioneers®™ Homes program, 515 were admitted wunder the
non-destitute, over 65 and paying clause (AS 47.25.030), while
only four were admitted under AS 47.25.020 because they were des—

titute and disabled. Thus, the program now 1is for practical

purposes no Jlonger a home for the needy -- at least as the
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statutes make that distinction. Instead, the program is more of

a retirement home for non-destitute "pioneers."

Furthermore, even for the destitute and disabled, the
ioneers ” Homes program is essentially duplicative of existing
programs. Alaska has chosen to participate in the medical assis—
tance program of subchapter XIX of the federal social security
program, 42 U.S.C. &1396, et. sea. See AS 47.07.010. That pro—
gram provides federal money to the state to assist with medical
costs of the needy, contingent upon the state"s meeting a lengthy
list of conditions set out 1in 42 U.S.C. &1396a. Disabled per—
sons entitled to admission to the Pioneers™ Homes are also
covered by subchapter XIX. See 42 U.S.C. 8 1396a(a)(10) (state
plan shall provide certain medical services to all individuals
receiving aid or assistance under a state plan approved under
subchapter XVI of Social Security Act; subchapter XVl relates to
supplemental security income for-the aged, blind, and disabled).
Even if 8 1396a(a)(10) does not require states to pay for nursing
home costs of the disabled -- see subparagraph (A) and 42 U.S.C.
81596d(a) -- Alaska has chosen to provide this care.

AS 47.07.030; 7 AAC 43.005(b)(2) and (3).

The eligibility standards under the Alaska program are
found 1in Title 7, Part 3 of the Alaska Administrative Code
(Health and Social Services -- Family and Children Services).

7 AAC 40.170(a) adopts the federal definition of disabilitv in
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42 U.S.C. 81382c(a)(3). That definition basically provides that
a person is disabled only if his physical or mental 1impairment
precludes him from engaging 1in any kind of "substantial gainful
work." Disabled"” persons "eligible® for medical assistance are
those eligible for (but not necessarily receiving) Adult Public *
Assistance-tAPA) payments, plus a few others. 7 AAC 43.020(a).
APA eligibility is defined in 7 AAC 40: a person"may"not-have
resources 1in excess of “$1,500 for an individual or $27250 for a \
married "couple.. (7- 1NAC 40.270), subject to-numerous resource
exclusions (7 AAC 40.280- 290), and may not have income in excess
of certairT amounts, depending on the person®s status and living
arrangements. These amounts®", based on state rather than federal
law, will be listed in the soon-to-be-promulgated 7 AAC 40.310.
These standards for medical assistance difrer slightly
from both those currently utilized by the Pioneers®™ Homes in mak—
ing decisions under AS 47.25.020-and those 1in the. Homes®™ proposed
regulations, 2 AAC 30. Under present policies, as set forth 1in
the current Policy and Procedures Manual of the Pioneers®™ Homes
(the section on admissions policies became effective in Febru—
ary 1981), 1income limits for destitutes are the same as for the
Adult Public Assistance (aged, blind, and disabled) program, and
resource limits may be tougher. *The policy manual sets a ceil—

ing of $35,000 on the value of a.i applicant®s property, while
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under 7 AAC 40.280(a)(1) the applicant®s home seems to be
excluded from counted resources regardless of the home"s value.)
The policy manual®s definition of disability, though, seems laxer
than the definition in 42 U.S.C. 81382c(a)(3) cited above:
according to the manual a person is eligible under AS 47.25.0,0
if he or she "has a physical infirmity, disability or impairment
that prohibits activity, or other disability which makes it
necessary for them [sic] to receive assistance from others in
coping with the problems of daily living.” The proposed
regulation on income and resources, 2 AAC 30.03U(a), seems to use
the current resources guidelines, but the Aged, Blind....and j-
Disabled” incomeCM"EDSts (to be 1issued in 7 AAC 40.310) uses”
federal Office*--of Management and-Budget poverty guidelines.. The
proposed regulation on need under AS 47.25.020 and 2 AAC 30.040
approximates current policy on what constitutes a disability.
Constitutionality of Residency Requirements

Addressing the most fundamental matter first, the

question 1is whether the 15-year, continuous residence (or 30
years of total residence) requirement is constitutional. As the
former and present statutes and the program®s history show, there
are two separate purposes of the program.

First-, the Homes »aﬁfu.!t(l)-l provide care, to th.e_,‘destltute

t

o oc—mm =% U "=Ra . - —

"age. . Second, the Homes also are to be"retirement
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Homes for non-destitute persons over 65 years old who could pay
. m
far'their"support.

A state may not deny access to welfare benefits or
"basic necessities of life" like housing and care for the needy

on the basis of length ot residence unless the state can show

that such a classification -is".absb"ltttely -necessary.".to- promotie -a
compelling state interest. Williams v. Zobel, 619 P.2d 448, 453
(Alaska 1980); Shapiro v. Thompson, 394 U.S. 618 (1969). This

"strict scrutiny” test is rarely met. The Ninth Circuit Court of
Appeals recently explained the standard and its application in

the following manner.

The. rightjto travel 1is "a fundamental right,
and -it. 'na~s"Tyg”~Ygeogniz-ed"thar durational
res-ideTicy"requirements mm because they disad—
vantage a class of persons who may have
recently exercised the right to travel - may,
in certain circumstances, unduly infringe
upon this right. In Sh*aoirO ¥r*Thomosorry 394
U.S. 618, 89 _SjCt. H TFT 2FTTEd.2d 60.1..
(1969) , the -Court-helf£"uhconstitutional "a
oneM-yeajtydtttatitftsalr-"resldeTrcy® requirement for
wel-fart J}:jp«t:afl:<;&7"" The Court stated,
trowever: ©

"We imply no view of the validity
of waiting-period or residence
requirements determining eligibil—
ity to vote, eligibility for
tuition-free education, to obtain a
license to practice a profession,
to hunt or fish, and so forth.
Such requirements may promote
compelling state interests on the
one hand, or, on the otner, may not
be penalties upon the exercise of
the constitutional right of inter—
state travel.” [ld. at 638, n.21]
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The Court held,

U.S. 330 (1972), and
Maricopa County, [415
durational residency

involved deprivations
and free nonemergency
strict scrutiny.
er, the

in Dunn v.

November 26, 1982
Page 17

Blumstein, 405
Memorial Hospital .
U.S. 250 (1974)], that
requirements which
of the right to vote
medical care triggered

In Maricopa Countv, howev—
Court noted that

The"-"3Tnount* ofw _

impact required- to~give"rise to; the compel-?7

ling-state-interest, test [has] not been made
clearvr [Id. at 256-/J (Footnote omitted).
In"Fisher v. Reiser, 610 F.2d 629 (CA9 197y)
cert, denied, [447 U.S. 930 (1980)], we noted
the importance of the "nature of che benefit
denied." Id. at 635. In fact, Judge
Hufstedler, dissenting in Fisher, after
reviewing the right to travel cases, com—
mented that "The Court [has] indicated that
the “enalty ™ requiredto invoke strict

scrutiny_. invqg.bres..a genuinel~r signifhcant-.

.deprivation®,%such as a denial
in Shapiro),
“Fundamental”political right”

Inecessities.l (as

of a

Dunn).™ Id.
asis added)(
that

able are not enough,

lower tuition at state

of. the.-basle
or the denial
(as 1in

at 639 (footnote omitted) (emph—
Judge Hufstedler
"Deprivations which are only uncomfort—

also noted

such as conditioning
institutions ot higher

education upon a one-year residency require—

ment."

Hawaii Boating Ass”™"iation v.

651 F.2d 661 (9th Cir. 1981).

- —_ —*y,

Id. at 639, n.5.

Water Transportation Facilities.

-t t o>ra

Denial of access by.Jt.ha,,.destitute to public housing and

life-care*-aid""have

or denials of
xS pArf e

meprivations™*
— - -— taee *
MemoriaT Hospital v.

usually been

"basic

found to 6¢e" "significant

necessities "of"life."

Maricopa COLJniy, 4% U.S. 250 (1974); Gole*-*ar

vrHousing-Authority® of City oF~"ff&Wcrrt+-435 F.2d 807 (1st Cir.

1970) r"Strong v. Collatug,-%93 F.2d 420 (it; Cir.

New Rochelle Municipal

<A79>- King,.v.»

Housing. Authoritv ™" 442-F.2d 646 (2d Cir.
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1971) cert, denied 404 U.S. 863 (1971). An argument can be made,
however, that these™brings were- conditioned on the non-existence
of essentially similar, pubjic services.. For example, 1in Cole the
right denied was access to public housing. The court expressly
premised its ruling that a compelling state interest had to be
shown on the non-existence of an adequate alternative:

Normally, persons eligible for public housing
have only to sign up and wait six months for
a vacancy. Plaintiffs were required to wait
two years before they could be placed on the
six-month waiting list. During that tinme,
thev were forced to live in substandard
housin?~ Using "penalty”™ 1in what appears to
Fe the right context, 1i.e., not in the sense
of a criminal or civil sanction, plaintiffs
and other in their class can truly be said to
suffer "disadvantage, 1loss, or hardship due
to some action."

As a result of penalizing the right to trav—

el, the Authority can successfuly defend its

residency requirement only by demonstrating

that the requirement furthers a compelling

state interest.
435 F.2d at 811 (citations om: r.ted; emphasis added). See also
King v. New Rochelle Municipal Housing Authority, supra, 442 F.2d
at 647; Strong v. Collatus, 593 F.2d at 422; Memorial Hospital v.
Maricopa County, 415 U.S. at 261 ("The denial of medical care is
all the more cruel in this context, falling as it does on
indigents who are often without the means to obtain alternative
treatment.™).

Here, however, there are adequate and substantially

similar alternatives. As described earlier, disapled persons
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denied access to the Pioneers®™ Home are entitled to subchapter
XIX medical assistance, which, with a few differences, offers
substantially §imi|ar aid.w N . .
%he differences that do exist between ;;; Pi&néérsl
hnd the state s subchapter XIX medical assistance’”
program are arguably ™ot constitutionally significant. In other
words, in no case will a person who would be”®ligible for t?ie~~
Pioneers Homes™ under "AS 47.25.020Jbut for lack of 15 years
residence be deprived of necessary medical care. It might be
that a 15-year resident: would be considered disabled and admitted
to a Home under the proposed definition of disability, while a
similarly situated shorter-term resident would not be admitted to
a nursing home under AH 47.07. But that wou~d be because the
state believed that that person Was not really so disabled as to
require the >ervices of a nursing home; that person would still
receive necessary medical care, either under subchapter XIX or,
if the person did not qualify under that program, under the
state"s Gene?ral Relief Medical program (7 AAC 47.180- 260).
Consequently, an argument can.be made®"that these statutes do "hot
deny access to a "basic necessity of life, and should not be
reviewed under the compelling-state-interest test.
Furthermore, to the extent that the program offers care
and housing to the non-needy, an even stronger argument can be

made tor a less intensive standard of review. Here the purpose
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is to provide retirement housing and care to the non-needy, with
some reimbursement of the costs of providing that service.
Denial of this service to persons who are not destitute would
presumably not rise to the level of a denial of access to a basic
necessity of life. The United States Supreme Court has linked
the economic standard of the class allegedly discriminated
against to the determination of "access to a basic necessity of
Life";

Whatever the wultimate parameter of the

Shapiro penalty analysis, it 1is "aitvleait

clear th"d"tr'tnedxcai-care "is.as much <“®ar"basiot®

necessity ?20f life".-to. an indigent-as welfare

assistance,;:.. And, governmental privileges or

benefits necessary to basic sustenance have”

often been viewed as being.of grVater "consti—

tutional significance than""les"3" essrential...

forms of gdvetnmeirtarl- entitlements.
Mi morial Hospital, 415 U.S. at 259 (citation omitted; emphasis
added). Denial of access to the Pioneers®™ Homes to persons who

do not otherwise need the service is, using the Ninth Circuit"s

terminology in the Hawaii Boating case, even more arguably an

If the purpose and effect of the Homes do not trigger
strict scrutiny of the program, then the program®s distinction
between categories of people must survive the Alaska
Constitution®s "intensified scrutiny”™ test, ana* the Federal

Constitution®s "rational basis™ test. The 1inquiry proceeds in
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three parts: (1) 1identifying the purpose for the distinction;
(2) determining whether that purpose 1is a legitimate state
purpose; and (3) testing the "fit" between the purpose and the
distinction 1itself to see if the distinction accomplishes the
claimed purpose.

The Alaska and federal tests differ primarily in the
required closeness of the fit between the distinction made and
the purpose behind the distinction. Under the Alaska approach
the court

will balance the nature and extent of the

infringement (on the right to interstate

travel) caused by the classification against

the state®"s purpose in enacting the statute

and the fairness and substantiality of the

relationship between chat purpose and the

classification.
Williams v. Zobel, 619 P.2d at 453.

On the other hand, the federal standard 1is extremely
forgiving, and in fact has been characterized by the Alaska
Supreme Court as "virtual abdication”™ of the court®"s responsi—
bility. Isakson v. Rickev, 550 P.2d 359, 363 (Alaska 1976). The
test is termed the "rational basis™ test, and was explained bv
the United States Supreme Court in Dandrldge v. Williams, 397
U.S. 471, 485 (1970):

In the area of economics and social welfare,

a state does not violate the Equal Protection

Clause mer<iy because the classifications

made by 1its laws are imperfect. If tne

classif-itgrigjg®_has some...."reasonable basis-"V

it does. ..not offend” the rConsriniticaax"is.ibp-ly"" /
because the classification..."is not"made."with
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mathematical..nicety-, or"because, in practice.it-
results in some .inequality. 1 Lindslev v."™*-
Natural Carbonic”Gas C o . 220 U.S. 61, 73.
1"the problems or government "are "practical?""
ones and may.justify, if they do not require*
rough accommodations |- - illogical,...it me-Tbe,
and unscientifid;. * Metropolis Theatre Co. V.
City of Chicago..228.,.LLS... 61, 69-70. A
statutory discrimination- will riot.vbe-T-se&r*,.
""aside,”.if any state of facts...reasonably may tie
conceived to justify 1it,” >McGowan
Maryland, 366 U.S. 420, 426. 107

10. The""choice, of the level of scrutiny usually determines -the
outcome of the analysis*. .. Zobel .M1,v..619-E"2d at 452. This 1is
particularly evident in durational residency cases. For a period
of time there was substantial confusion concerning whether strict
scrutiny was always required in durational residency cases or was
limited to only those instances where significant deprivations
resulted from failure to meet the residency requirement. E.g.,
Memorial Hospital v. Maricopa County, 415 U.S. at 257; Cole v.
Housing Authority of City of Newport, 435 F.2d 807 (1st Cir.
1970). As a result, various courts have ruled differently on
almost identical 1issues. E.g., compare Larsen v. Gallogly, 361
F.Supp. 305 (D. R.I. 1973) (two-year residency requirement for
divorce subject to strict scrutiny; held unconstitutional) with
Mendez v. Heller, 380 F.Supp. 985 (E.D. N.Y. 1974) aff"d on other
grounds, 530 F.2d 457 (2d Cir. 1976) (two-year requirement tor
divorce subject to rational basis test; held constitutional);
Bolanewski v. Raich, 330 F.Supp 724 (D.C. Mich. 1971) (three-year
residency requirement tor mayor subject to scrict scrutiny; held
unconstitutional) with Walker v. Yucht, 352 F_Supp. 85 (D.C. Del.
1972) (three-year residency requirement for candidates for
General Assembly subject to rational basis test; held constitu—
tional); State v. Wylie, 516 P.2d 142 (Alaska 1973) (one-year
residency requirement for state employment subject to strict
scrutiny; held unconstitutional) with Ostendorf v. Turner, 411
So. 2d 3*30 (Fla. App. 1982) (five-year residency requirement for
homesuead exemption subject to rational basis; held constitu—

tional) . It is extremely rare for a durational residency
requirement to be overturned under the rational basis test, and
usually will only occur in exceptional cases. E.g., Antonio v.

Kirkpatrick, 579 F.2d 1147 (8th Cir. 1978) (ten-year residency
requirement 1in order to run for state auditor); Massey v.

Appollonio, 387 F.Supp. 373, 376-3/7 (D. Me. 1974) (three-year
residency requirement in order to be licensed as a lobsternan).
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The first issue, then, 1is to determine the purposes of
the 15- and 30-year residency requirements of AS 47.25.020, .030
and .035. Like the purposes ascribed by the legislature to the
longevity bonus program in AS 47.45.170, the following purposes
here appear to be paramount: \ i A

(1) to reward long-term residents for their jﬂ;st
contributions to the state and their persevering tbrough past
economic hardship;

(2) to prevent: present suffering and hardship,..ca .such
persons"that would be caused by their haying to..retire-outsideil
the-state*, .including loss of contact with family; and J

(3) to retain 1in" Alaska those persons® personal.”
knowledge of Alaska.ls" past history, so that it..is accessible to”

epxesentv -and*v futurer."generations. \

The next and most difficult issue is to determine the
legitimacy of these three purposes. All three appear to be
legitimate under the Alaska Constitution. Under the Federal
Constitution, the "reward for pa.t contributions”™ purpose 1is

clearly illegitimate; the other two purposes, however, are

arguably legitimate. A-"description of "the "permanent”™ fund

o, -, 000 —-r * ' -
"diyiiiehd- cases 1is-essential to an explanation, of the present

the- law.
In a series of cases — Williams v. Zobel. 619 P.2c3 422

(Alaska 1980) (Zobel 1); Williams v. Zobel. 619 P.2d 448 (Alaska

1930) (Zobel 11); and Zobel v. Williams. U.S. , 72 L.Ed.
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2a 672 (1982) (Zobel 111, reversing Zobel 11) -- the Alaska
Supreme Court and the United States Supreme Court ruled upon
various residency distinctions relating to tax relief (Zobel 1)
and distribution of permanent fund dividends (Zobel 11 and Zobel
). In Zobel 111, the United States Supreme Court overturned

the then existing permanent fund dividend distribution plan.

ce e e e " &%
In Zobel 11, ,ne Alaska Supreme Court tound that re—

warding past contributions 1is ,ma permissible purpose-,-., albeit not
aL.particularly compelling one." ™ 6J19 P.2d at 460 . Further-,--the
coTirt"..b.elcUthat- using length of residence as a measure- of past

contributions”"did"satisfy the Alaska Constitution:

N

A ey —
Although we recognize that the length of
residency may be an imperfect measure of past
contributions, we have concluded that the
state may recognize these contributions. The
fit between means and ends need not: be per—
fect. We think the relationship 1is fair and
substantial. There clearly 1is a correlation
between one"s length of residency and the
extent to which that individual has been able
to make contributions to the community. We
are not convinced that any workable alterna—
tive method of measuring past contributions
is clearly prelerable. Although the exis—
tence of a preferable alternative would not
automatically render the relationship unfair
or insubstantial, the absence of any prefera—
ble workable alternative is a strong®indica—
tion that the classification chosen by the
legislature 1is acceptable. We think "the
relationship 1is as fair and substantial as

che Alaska Constitution requires 1in this
concext.

ld. at 461.
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using

The second purpose of the Pioneers®™ Home program -

length of residence as a measure of the present suffering

that would be caused if the retiree would otherwise move out of

the state,

was not mentioned by the majority, but was expressly

endorsed by :Jttstices"Dimdnd and Matthews 1in their dissent 1in

Zobel

Ve H—d y

[A]ldmission "to; pioneer homes ;) AS 47.25.020-
sreauii gt’S"h~w~length7" ~re sidenc”r

pp-,riods-"me"{Jfoer-pxpgrain is] apparently de-

sigrred""to"help thbse individuals wtio ~ould
ljjcai”EcFr~txre:""i15rThel, srate- but fc"annot *do so
be«ap r*ofrt;*lie**"high~--cos-t- of living. The

state might well_want.to limit "these benefits
to. "woul d suffer the-mdst. hardship*
bv BTeifigyroirced™ to leave, andr-itvseems rea—
sonable. to suppose that"-a-"-"lon”*"paciod of

residencylwould be %Some indicia of close ties

"m"JBBLSTIXaska and.-"*the- disruption- that" leaving

might-"cause.

619 P.2d at 469 n.2. Therefore, at least two Justices would

apparently uphold this program on the above rationale alone.

Finally, there 1is the third purpose of present access

to the historical knowledge contained by these persons. Although

probably not a compelling reason, it is a legitimate purpose "and

-one”.tha.t,,ia..>directly tied to length of «esidence.

Therefore, a valid defense can be advanced that the

Pioneers®™ Homes program meets the Alaska Constitution®s equal
protection test. The Alaska Supreme Court has expressly upheld
the "past contribution™ rationale and its "fit" with the residen—

ce requirement, while the "present hardship”™ reason was expresslv
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approved by che two Justices as sufficient to withstand constitu—
tional scrutiny.

The question then becomes whether the revised program
Is defensible under the Federal analysis. In summary, although
the "past contribution™ purpose is an improper purpose under the
Federal Constitution, the strength of the remaining two purposes
does not have to be very great to withstand the minimal scrutiny
of the federal "rational basis" test. Almost any legitimate
purpose 1is defensible, so the real 1inquiry 1is whether the two
remaining purposes are legitimate in light of the residency
criteria. Although the "United States Supreme Court has indicate?
serious concern with the use of residency as a measure of any *
trair beside bona tide residence arKT" qualification for office r
there remains room for argument that other purposes are legiti—
mate and that residency is not an arbitrary means to be used to
further those purposes.

Despite its notoriety in Alaska, the United States
Supreme Court opinion ift- Zobel 111 actually stands £for only two
propositions. First, making an award of benefits baseePoh resi- 1
dency accumulated prior to the date of enactmehfTff TttE"benefits

program- Ts not rationally related to the purpose of granting
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believes that such valid independent interests are few and far

between:

To be sure, allegiance and attachment may be

rationally measured by length of res Idence -

length of residence may, for example, be-used

to test the bona fides of citizenship - and

allegiance ana attachment may bear some ra—

tional relationship to a very limited number

of State, purposes. But those instances in

which length of residence could provide a

legitimate basis for distinguishing one citi—

zen from another are rare.

Id., Brennan concurrence at 684 (citations omftted).

Although the instances where length of residence has an
independent utility as a device to further a legitimate state
interest may be rare, they may not be as rare as Justice Brennan
implies. Justice Brennan indicated his belief that there were
only two categories that would admit of an independent interest:
testing bona fide residence "nnd qualifying for public office!"
ld. But there may well be other legitimate 1instances that
Jus trice Brennan did not think of, such as Justices Dimond and
Matthews®™ view that length of residence might be a reasonable
tool to measure the present hardship® that would be caused by
disrupting ties to the state.\ Zobel II, 619 P.2d at 469 n.13.

Thus, Zobel 111 does not preclude the state from
arguing either (1) that the "present hardship”™ and "link with the
past™ purposes are legitimate, or (2) that length of residence 1is

a legitimate tool to distinguish between those residents who meet
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chose purposes and those who do noc. Consequently, given the

="virtual abdication™ of scrutiny under the federal test (lIsakson

v. Rickey, 550 P.2d at 363), a good faith defense can be mustered

to uphold the constitutionality of the Pioneers®™ domes program.

This is not to say, however, that there are not serious
and possibly fatal arguments against the. entire program. Besides
the strong implication in the Zobel cases that residency can only
be used as a discriminatory tool in extremely rare cases, there
are other serious constitutional problems that the courts could
find to be fatal.

One problem is that the courts could view the provision
of housing and medical care as the provision of a "basic neces—
sity of life” in all instances, and not just when there are no
existing alternatives or where the purpose of the program is to
aid indigents. Another problem 1is that the Alaska Supreme Court
might view che Zobel 11l rejection of the "past contribution”
purpose as a persuasive analysis to be applied under the Alaska
constitution. That, in addition to an analysis that the
"penalty” on interstate migration is much greater than that under
the permanent fund dividend program, could shift the balance
under the state®"s intensified scrutiny test against the lengthy
residency requirement.

A third potential problem 1is that even if the courts

recognise the legitimacy of the purposes and the potential
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appropriateness of a residency requirement, either they could
view this specific instance as an inappropriate means for uiing a
residency test, or they could find that 15 continuous years or 30
years overall is an unreasonably long period to use to achieve
these goals."" "
Mta 3

We do believe, however, that there 1is enough of a
defense for the program that it is appropriate for the courts,
rather than this office, \; make the ultimate determination.
eGiven the present state of confusion in the case law, the state"s
strong interest in this program, and the Jlong-standing and
uninterrupted 70-year history of the Pioneers®™ Homes program , a
judicial resolution 1is appropriate.
Response to Division of Legislative Audit

With regard to Division of Legislative Audit"s prefer—
ence question, we believe that the statutory language clearlyv
commands that destitute and disabled applicants be given preferl3
ence over those able to pay,sin the event that space limitations
preclude acceptance of all otherwise eligible applicants. This
conclusion follows from the language of AS 47.25.020(a) -- that ?
worthy persons "destitute and in need of the aid or benefit of ~
the Home™ are entitled to admission y- and of 8030 -- that;
persons not destitute may on application be admitted. * Since ad—

mission 1is automatic for the first group and discretionary for
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che second, the first group must be given preference. .J

With regard to the "pay-for-care™ provision, there 1is
in our opinion no clear answer. The 1929 legislature may have
intended through its statute -- permitting the board of trustees
to admit non-destitute residents on their agreement to pay "such
sum per day as the Board may deem sufficient to compensate the
Territory for the cost of care and support of such person at the
Home" - to extract from paying residents the full cost. The
language suggests this, though it is not unequivocal; "compen—
sate” could be read as meaning "partially compensate™ rather chan
fully compensate.

Although there is no record of specific legislative or
administrative 1ihtent in subsequent years, it has consistently
been the administrative practice not to require full payment of
costs. Legislative Audit has noted that by 1967 non-destitute
residents were assessed only 66% of the full costs, which figure
has decreased to 21% 1in 1976 and to 11% in 1982. In adaicion,
the legislature nas consistently appropriated the money to make
up the difference. Therefore, there has been a consistent and
long-standing administrative (and even legislative)
interpretation that the statute doe”; not require the payment or
the full cost of support. See generally 2A Sands, Sutherland

Statutory Con}““tction, JA9 .03-49.05 , at 233-233 <Ach ed. 1973).
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And there 1is no discernable legislative intent, either originally

or currently, which would inhibit the administrative ability to

continue to interpret the statute to allow the payment of less

than the full cost of support.

We would note, however, that there does not seem to be
any formal or informal record to support either the present level
of support (%225 a month for residential care and $275 a month
tor skilled nursing care), or any mechanism for reviewing the
level of support at intervals to adjust for increased costs of
service. Although an administrative agency does have reasonably
broad discretion in making judgments such as these, 1if challenged
there must be some evidence that the judgment was not arbitrary,
capricious, or “rrational. Kinaerv v. Chant)le, 504 P.2d 831,
834-835 (Alaska 1972); Kelly v. Zamarello, 486 P.2d 906, 0911
(Alaska 1970). Therefore we would recommend that the agency
review the costs and leave some record of the reasons for
settling on a particular number or proportion of total cost.
This determination should be reviewed at reasonable times in the
future so that original judgments will not become irrational
because of markedly changed circumstances.

iv. - conclusion;
Therefore, 1t is our opinion that
(€H) the Pioneers®™ Homes program®™ duratfonal residenc

requirements are defensible”
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(2) destitute andodisabled applicants receive priority
over paying applicants; and

(3) paying residents do not need to pay the full cost
or support. *

Finally, we believe that some administrative review of
the level of payment should be undertaken. Since the present set
of proposed regulations can now proceed, it might be appropriate

to include orocedures for that review in those regulations.

Wilson L. Condon
Attorney General

WLC:mr

Enclosure
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ALASKA PIONEERS "HOME.

To the Serate ad the House ox Representatives:

Chepter S0 Session Laws, 1913 dngforlheac

aﬁLseofﬂELhtedSatesl\/annemldngs

Sitka as a hore for indigent progpedors ad athers who
have spat their years in Alaska ad beoare
constitutes the Govermor of Alaska a menrber of tha Board
of Trustess, provided for in the lan, ad direts him to
aopant two dtizens to act with him as nenbers of the
Boad In acoodkoe therewith, on Jue 19 1913 W. P.
Mills ad Sargus George Kostrometinot, of Sitka, were
agpointed nenbers of the Board, ad a fomal organiza
tion wes effected on July 4, fdloning. W. P. Mills wes
desigated Treasurer ad Sargus G Kostronetinorf Sec
retary of the Board, and Arthur G Soup wes gopainted
Superintendent, to senve without conpensation

A report giving in detail the history of the Hore ad

mttedherewmaﬁrm:leapartofﬁisrqoat The
Board hes endeavored to disdarge its duties in a namer
commesuate with the trust with which it is darged
ad it is a peasure to addonledoe the hearty synpathy
which hes been eqaressed in many ways by the pegde of
Alaska generaly for the suooess ad welfare of this Terri-
tonal institution. At ae tine it was feared by the Board
that the appropriation nece for the mainternance of the
Kare waud ke edausted before another goprgoniation
aud ke mede by the Legdlature. Hgppily, sudh fear
proved groundess, ad the Honme was enalded to catinue
1hroug1 appropriations  recsived from the Federd indigent
from the judges of the four judidal divisions for
tres,qoa“toflnmtes from their respedive dvisions.
Much painstaking work hes bean required to dace the
llome in its present condition: marny handicgps hed to ke
oercare in overhauling the buldings, fumishing them
ad getting them ready for cooypay. The Hoe wes
reedy for the adrission of inmates an Septenber 2 1913
ad was goered with five menbars. There are row fifty,
ag, the nurber having steadily inoreesed dnce that tine;
ten have ded, three heve been adudoged insae ad com
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imlitd to Mhmiugsidc Sanitarium, ad sX lilnve been ds
darged at (heir onn request. The physical condition of
a nurber of Iit inmetes Ino resuted in making He insli-
lution a hospital as wal as a hare, ad a hospaital equip-
ment as wdal as the enpl of a trained nurse willl
lie necessaxy heredfter. 1l will e dso necessaxry o pro-
vide for the enploynment of a intendent under salary,
who dhoud lie a men of exeautive ability ad tilted in
every way for lhe managenent of an institution of this
hind, which cdis for kindiness, patience €l ided with
fimmess, ad good judgment in all draurstanoces.

The Hoard estimates that .provision shoud he ndc hy
the l.egislalure for the mainternance of eighty-five inmetes
of the Hoe, an an average, for the next o years, ar
until May 1, 117, ad thal the sum of $50,000 will ke re-
paired for the support of the institution for that*period;
ad in addition to the uow anount the sum of $0,000
will he reguired for the pupose of eredting ad equipping
a new building in order to allord the necessary acoomo-
dations (hat will he needed will) the inaeese of inmetes;
aso $2,000 for repairs ad painting the present buldings.

Your ullertion is respectfully drected lo He recom
mendations contained in the exhaustive of the
Supcmladenl, which are genaaly edosed hy this
Hoard, for sudh action as you nmey deem prgper in the
pramises.

The Hoard of Trustees fed that they can nd dose this
report without rendering due adkonledgrent of the in
vauakde senioss of Honorade Arthur (I .Junp a nem
ber of your honorade body, in 1ho establishment and aonr
dut of llie Hhe. The suocess adhieved in ils manege-
mert liess hem die largely lo bis misdllisli dfforla in ils
behalf without oilier conparsation llian Ihe knownledoe
(hat he wes assisting in making lhe dedining days
brighter, happier ad easier for men who have spert llieir
years in Alaska as trail-blazers and paneers in a rew lad

Hosoed fully subitted,
Jd K. A STRONG,

Chaiman.
W. P. MLCS,

Treasurey,
S O KOSTROMIBTINOHF,

Sitka, Alaska, February 27, 10H. Y
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REPORT TO THE BOARD OF TRUSTEES

By the
SUPERINTENDENT OF
THE ALASKA PIONEERS HOVE

To the Board of Trustess,
Alaska Poeas llome:

Gertlenen:
I have the honor to submit herewith N detailed report
of the goerations of He Alaska Paears Honre at Slicg,
m Alaska, dnce its establishment an July 4, IDH, lo (lie
dcse of Deoanrber 31, 1914, together with labulalad state-
matsoaponr? Ihe inmates recaived ad eared far, ad
finendd repotfor the sad period

HISTORY AND PURPOSE

Inesmuch s this will conprise a pari of Oe first dliga
report of the Trustees, ad s it may o of sare future
interest, | sdl udertake lo stale brielly the history df,
ad resesaos for tim establishment of 1his institution.

By ader of He Soodar; of tho Nawy, an March 17,
1912, the United Sates mmiinc guard al Slica, Alaska,
wes withdranwn, leaving Ihe barradks ad oilier buldings
of the station abardored Without referring to a sore-
what volurinous previous aaresoacEaoe, | gade (lie fol-
loning Idler, which fully indicates llic mamer in which
the use of these buildings wes aoquired by He Territory:

Department of the Interior,
Washington, April 23 1913
The Honorade, o

5 The Seadtary of the I'nwy.
r:

Hy Department letter of January 2, 1913 your atten
tion wes invited lo the fact Hnt this Department ked re-
aaved letters from Honoralkde Janes Wiekersham Dele-
gate from Alaska, dated H, 1913 ad from Hn
Arthur G Sunp, of llie Alaska Legdlature, dated Decem
ber H, 1912, requesting that thu aoandoned buildings of
De Marine Barads at Slica o devated 1o use s a hoe
for indigent progpedars and dd nen who heve spartt llieir
years in Alaska ad have net with misfortune; ad you
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‘were requested to advise this Dopmiment s to whether
lin buildings nmentioned were under your jurisdiction nmd
contrd, ud if s0 as to whether they might ke used for

Under dale of March 10, 1910, you replied:

"Tho Departmert is willing lo dlow the wuse of these
buildings as suggested by Mr. Sunp, ud requests Ihut
you designate a representative nt Slica to whom the as
todian may transfer them  They will ke tumed over with
llie understanding that the buildings are to be kept In s
good condiition as they are nt presat.”

in respoese | have to advise you that the Govermor of
tlic Territory of Aaska, at Jueay, Alaska, is hereby
desigated as the ive to whom the austodian
maey transfer the buldings in question for the pupose
stated

Il is requested that your representative in Alnskn ke
advised of lbis action at the earliest practicalde date |
have this day adMsed Deegate Wickershnm Mr. Sioup
ad Govermor dark of nmy action in the pramises.

Respectfully.
(Signed) FRANKLIN IC LANE.

Agreeady lo the foregoing letter, an May 3 1913 Cow
emor dark desigated Mr. Arthur G Sioup, of Sitka,
Alagka, lo act as bis representative in the natter of re-
ceiving these building' from the Nawy Department, with
instructions to take them irlo bis imrediate darge, ad
o May 9 1913 (lie folloning buildings and grounds were
forrally transferred L the representative of the CGow

U S Govermment gouds anl water front belog

lo the aoe
On Decanber 23 19H, the building formerly used aa a
residence by (lie Govermars of Alaska, ad aftennards used
as a Naval Hogpital, was recdpted for to the representa:
tive of the Navy Department by the writer as the rogorcsen
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tnthve of the Govermor of Alnskn nd the Department of the
Interior, This building is aoall seventy ye*rsdd nd in L
N stale of very poor repair.  Howewer, i, s thought that |
with sonic repairs il can o uisd to adv. dage by the--"
Alaska FHaoears® Hore, ad is of further vaue becase
of the exadlent garden plot adjoining it. Many Alaskans
fed Unit because of ils uusual historical dgnificance this
Itou'ldng shoud lie repaired ad presenved liy tic Terri-
ory.

Under the act of the First Alaska Legislature, ngoroved
April 0 1913 tic Hn J F A Strog, es Govermor of
Alaska, gopainted Mr. W, 1. Mills, of Sitka, Alaska, Treas-
urer of the Board of Trustees of the Alaska Foneers
Hoe, ad Rev. S G Kodraonetinofif, of Stan, Alaska,
Searetary of sad Board, with the Govermor s ex-offido
Presidert. On July 4 1913 this Board net at Sitka ad

for He use of the Marine Barradks buldings as
n hore for indigent ad others wo hae
soat their years in Alaska nd beanmt degpadat. The
Hoard of Trustees at this neeting gopointed A G Sioup
Superintendent, with instructions to necsssayy
fumiture, neke Necessaxy repairs lo the buildings, hire
necsssaxy hdp, nmelke rdes rm regullations for the goverm:
nment of inmates, ad to organize and goerate the institu-
tion as u hare for dgpendent men who have assisted in
Ihe eqdoration md develoorent of Alaska

The huildings a this lime hed been entirely uooaudied
for fifteen months, ad were beconT g considerally dilap-
icated The plurbing had frazen during the winter ad
a groat many of lhe water ppes were burst, ad ked lo
ke redaced  The lanns hed been used as n playground by
llui children from the Indian \village, ad many of (lie
windons were lrden, ‘the heating plant Nso required
a nurber of eqensive rgairs. There wes alosdutely o
fumiture of any kind, excgpting a kitchen rage, ad it
wes necsssary lo arder nesced furmniluic, dishes, aodking
utersils, ad other sugdies.  These we were ade 1o buy
a wdesde pricss through the courtesy of the \V. I
Mills nmercantile conpary, which edtended to the Hore
the herelll of its aredit and buying fadlities, resulting in
a.\vay neterial saving of fuds.  All of ti.c fumiture ad
permmanent sygdies purdesed for tlic institution since ils
geening have heen fumished hy the W < Mills Gonrpary
at actual ast

A-3
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OCCUPANCY.

Tlic first innintca.lo arrive a tlic Hore ware Simd
Dulln and Demvid Soencer, an July 2t, 1911, but rs the
buldug;;; wenr not llien reedy for ocooyoacy, arrange-
ments were nece with the managenent of the Slica Hot
Soninirs, at Sanitarium, Alaska, for llieir tenporary care
O August 1Al Jon A llanmmill amived from Nog, ad
lie was ds0 sent to Sanitarium Prank Scars, of Arde,
arrived at Sitka an August 29lli, nd lie was cared for in
a hogpital al Sitka until the Homewes goaed  On Sep-
tener 2 19itVne noved into the present gainrtars with
live inmates. This nunber wes inareesad to thirteen be
fore He ed of Sgptenter. As will e teen by reference
to tabulated staterments herewith, He n .nber of inrates
constantly inareesed, as rgpidy as it wes possibde to pro-
vice accommrodations within the limits nf available funds.
While it was knonn that many of the ddiiners who
hed iieen an the frontier of Alaska were greatly bettered
by time and hardship, it was not antidpated that the need
of a Inme in which they coud spad their dedining years
wes as geat as (lie establishnment of this institution hes
gonn il lo e Owing to limited room s wall as very
restrided funds, it liass heen necessary to refuse admis
son to many worthy Alaskans whom the Territory ought
to provide for, ad, from sudh investigation as it wes pos
sit_:itlaeotlorrele, only the nost urgent casss have been nd
nit

The Legslature edlblislicd He Hone for Alaska pio-
nears, with the idea of providing a linvon for dd or dis-
aded men who bed goat, llieir years in exploring, pros
pecting ad developing Alaska, an bed beoore uede to
eam a living. It v?25% thought Hnt nost of these men
would still lie ade to do sare work in coredtion with the
operation of the institution, 1 eqerience hes proved
that practically dl of He nen wo have been admitted
ae ertirely uade to co anything nt all. Many of them
are dtogether hdpdess nmd reipiire constant persod  at-
tercence This hes unavaidally increesed operating ex-
pas=s beyod eqoedatios, ad even then ihe care we
have been ade to gve He nost invalid cess liss been far
from satisfactory. Moreowver, it is inevitable that these
men, who are far advanoed in years and wom by severest
hardships, shoud dedire in stri‘iigtli after llieir arrival
here ad | caiunl too eamestly urge He provision of
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nore adeguate hospital frdlilles. Another thing which
hes somewhat added to our troddes Is Hnt sore com
munities, with a mistaken idea of the situation, heve sert
men here who were far advanoed in Sdeess. Their aonr
dition wes usually aggravated by the adeds of travel.
These men have in nost casss lived but a short time nfler
llieir arrival at Stka. However, scrreofiheaqmrerﬂy
hoodess cas=s have greatly inproved or recovered
detailed statenent of the physical condition of the |n-
mates will he foud in the acconpanying report of llic at-
tendant physidan "
KECOMMENDATIONS FOR IMPROVEMENTS.

SO far rs it is posside to estimate, the nuner of In-
metes in the Hore will ke inoess=d in the next year lo
seventy-live or ae hudred, ad if that is <o il will e
necessary to inareese llic building goece As it is at pres
a1, we ae aonpdied to quarter aipdes, who are unade
lo dinb stairs, in the ward with the bedridden invalids.
That nnluraly works a hardship an both the Sdk nen nd
the aipdes, ad there should he saore donritory goece an
the goud door. The dining room is sraEll ad necess-
tates two sittings at talde with the presert nuner of in
mates. There is mudh nesd aso of an assendy nd reaea
ton room Willi nothing to do life naturally becores
nore or less nonotonous © these dd nmen who have led
active lives. A regedation ad assenidy room in which
entertainments aoud ke hdd is highly desirade. 1 would
recoomead, therefore, that a two-story building, about
fortv-six feel hy sixty —smfeetmsze,keerodedatHe
Ww%? Tlarmcks™ mggg Thollg would
ncaily doude | i ide a new
cirin?;/ room mid asserrﬁy%prgmnqﬂtﬁrs’m presertprc:‘:iﬂring mum
oaoud then lie used as awvward for semi-invalid cees Such
gu?jldrgéfan he costructed for about six thousad

ars.

The rneed for a trained nurse is keenly fell, ad it is
hoped There willl he suffident funds to kegp a conpetent
iiu'tu In attencance next year.

The hedling plat is situated in a sgoarate building.
This plant was designed hy Ihe Navy Department for Ihe
doude pupose of healing the building ad operating an
dedric lidlil pdat It cossts of ae & il. P tubuar
nmarine bailer eigiteen feet lag ad four fest wide, with
two doars 1o the lire box; ae switchiboard pandl; ae des

\ in A-/.
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llie gererator, form "C’, goeed -IiQ ae murine engne;
fom ">, goeed IQ g9z 011 by 5; four trgos in four-
fnot comleising; ae recaiver for retums from bulldings,
ad ae Pemn steam punp, sixinch strake. There are
forty-four radiators in (he buldings, ad the bailer con
suTes about 1,20 pouds of bituminous aod per twenty-
four hous. A nateria saving in eqoarse acoud e nmece
by installing a nmore econarica heating plant.
CEMETERY, ,.

A pot of about one-half aae of groud wes sdedted in
the military cenetery at Sillin s a burial dace for de
aesd inmates of the Alaska Fionears Home. A sdll
portion of this hes been deared, ad it is hoped timl the
funds will perit dt of it lo be put in first dass shepe next
year. The estimated oost for dearing, grading ad seed
ing this pat is about live hudred ddlars.  There shoud
aso ke fuds avallable with which to pudiese permanent
markings for the graves.

The men who have dead in thu institution heve usually
left a few pasoal bdagngs of normiral vdue. Sare
honever, have left a litle noney. Wherever there hes
been enough norey to pay the funeral eqansss it hes
heen ied to thal hut llic intendent hes
in Hsaqdp:sses'm severampase’srrall arrou‘tssuloeerftI hy dsosesed
imates. This he is holding urtil it is dedded what dis-
pasition should he nmece of such noney.  There shaud he
asinple ad uniform nmethod of digposing of such noeys
without prdoate prooedure, either by reversion to the
Hore or pays - ut lo hairs.  Whenever it hes heen posside
tolocate heirs i h parsord effedts as might ke valued heve
been sert to ttihrm

CHARACTER OF INMATES.

Anost all of the nen wo have ane to the Alaska
Foneers Home are of thu highest type of Arerican trail-
bazer. ‘They are nen wo hae lived dae in Ihe dlent
daces, ad are of a naturally adventurous digposition.  In
fact, it is this very quality that hes kept them yoon the
Alaska frontier, ad it is to such nmen thnt the Territory
must credit nmuch of its develgoment

Sore friends of the Institution have suggested thrl nore
rngd disapline shoud e enfoced yoon these dd nen in
ths Hne To ne honeer, it seens that to amoy llicsu
men with umnecessary restrictions would o an imldndness
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that is not cdled for. 1'lbc Al .9k Foears* Honme ws es
tadlished rs a dace where these men might spard their de
dining years in confort, md is intended s a partia re-
ward for their pnlhlinding senices.  To avad restraint wes
ae of the factors which mede them i
ars fid frontiersmen.  Ad, rs a nmiter of fact, thebest
way, in my ganion, to insure good condudt nrd avaid fric-
tion anrong such men is to dlow them lo fdlow their oan
indinations a5 much as posside. They, like nil of their
Idd, are highearted ad generous to a fault, ad arc the
last men in Ihe wordd to inpose yoon the rightts of athers
or to dlow athers to inpose yoon them  OF course, there
have nreaon sore ococadad casss of admitting nmen who
never were of any use ad they have gven sare troudle;
hut for such casss there is Ihe sinde randy of sumary
digmissal from |h Hne  Instances of intoxication here
have been exagptioal. Owing to the weakerned  physical
resistance of these men, if for no other reeson, intoxication
caat be permitted anong them under any arouTstances,
ad that is ae thing against which a pasitive rde hra been
estadishred  The nost dradive factor in discouraging
heawy drinking by an inmate of the Alaska Fioneers’ Hone
Is the bed standing lie thereby estadishes for himself
anmong his aonradkes.

Much of the suoess of tlic Alaska Pioneers’ Hore so

gvenaﬂcnﬁcb‘nerqmjtyﬂ’el—bardof

ARTHUR C SIIOUP,
Superintendent Alaska Fioneers’ Hne.
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Wilson L. Condon

Attorney General

State of Alaska
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Juneau, Alaska 99811
(907) 465-3600

Attorney for Defendants 'FEB 28 1983

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA

JUDITH ANDRESS,
Plaintiff,

V.
FRED J. BAXTER, MILDRED BANFIELD,
THEIilA BUCHHOLDT, LEE DEMMERT.,"
THELMA LANGDON, MARY ELIZABETH .
LOMEN, JOHN MALONE, JOHN SHIVELY,
TERRY STIMSON, DONNIS THOMPSON,
BLANCHE WALTERS, WALTER WARD, No. A82-307 Civ.
KERRY ROMESBERG AND THE ALASKA
COMMISSION ON POSTSECONDARY
EDUCATION,

Defendants.

MOTION FOR SUMMARY JUDGMENT
Defendants Fred J. Baxter et al. , move this court for
entry of a summary judgment 1in their favor under the provisions
of Rule 56 of the Federal Rules of Civil Procedure.
This motion is based on the pleadings, deposition, the
accompanying memorandum in support, and on the attached Affidavit

of Kerry Romesburg. These materials establish- that there 1is no



genuine 1issue as to any material fact and that defendants are
entitled to judgment in their favor as a matter of law.
DATED this day of , 1982.

WILSON L. CONDON
ATTORNEY GENERAL

Assistant Attorney General



Wilson L. Condon

Atromey General

State of Alaska

Pouch K

Juneau, Alaska 99811
(907) 465-3600

Attorney for Defendants

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA

JUDITH ANDRESS,
Plaintiff,

V__
FRED J. BAXTER, MILDRED BANFIELD,
THELMA BUCHHOLDT, LEE DEMMERT,™
THELMA LANGDON, MARY ELIZABETH
LOMEN, JOHN MALONE, JOHN SHIVELY,
TERRY STIMSON, DONNIS THOMPSON,
BLANCHE WALTERS, WALTER WARD, No. A82-307 Civ.
KERRY ROMES"BERG AND THE ALASKA
COMMISSION ON POSTSECONDARY
EDUCATION,

Defendants.

DEFENDANTS *MEMORANDUM IN SUPPORT OF SUMMARY JUDGMENT
l. INTRODUCTION AND SUMMARY
The question before this court 1is whether Alaska®s
student loan program, which 1is by far the most generous program
in the nation, can require two years residency as a condition of
application in order "to make virtually certain that students who

are not, 1in fact, bona fide residents of the State, cannot take



advantage of in-state rates.”™ Vlandis v. Kline. 412 U.S. 441,
454 (1973) ("Vlandis™) (emphasis added).

Judith Andress contends that the two-year requirement
violates the Federal Constitution®s Due Process Clause, Equal
Protection Clause, Privileges and Immunities Clause, and the
Citizenship Clause. Of these challenges, only the equal pro—
tection question merits any detailed response.

Denial of a student loan 1is not the denial of either a
fundamental political right (such as voting), or a basic neces—
sity of life (such as welfare or access to medical treatment).
Consequently, the equal protection standard to.be used®is the
rational basis test. Hawaii Boating Ass®n v.-Water Transnorta-
tion Facilities, 651 F.2d 661 (9th Cir. 1981) ("Hawaili %%$}inz").

F
The courts have upheld one-year residency, requirements

oo .oy* — T -

Wor"u@duced.tuifion ratg.s..at. state _schools wherg_gl[’gﬁqdents
actually”“femain.in" .the. state to attend school. E.g. , Starns v,?
MalkaTgotf, N72&-Tr.Suppr®254 “@." Minn. 1970J, aff ™ mem. 401 U.S.
985 (1971). It is not irrational.*to require two years of resi—
dency where., the ._.state, is..paying out cash and where the recipients
may then take the money to attend out-of-state schools for up to
eight years. L
The rationality of the requirement 1is further efihandBd
"wmm;byrth-e-“fncentive®"created by""the Alaska loan-program*tp”“home "t&]
""AXdskav'saleiy""ta “Cake-advantage-of this state benefitV2 Unliked
il.lh.aH."progfamslin the rest "of the nation, an Alaskan..ras-i*deiit""dbes" "

not -have, to pass a needs test, nor 1is.,jthere a- family income " j



limitation.."-for- recipients of loaris""for""waiyer "of interest while

in school. 3Alaska s lo

o L -

ans are available*on tm%*samg_tfrms to all..
regardless- ajiveither-.need.. d,r EamiXy *income T" "33 addition, other
statesl loan programs lend only $2,500 per year to undergradu-—
ates, and $5,000 to graduates. Alaska lends $6,000 and $7,000,
respectively.- The maximum total allowed in other states is
$12,500 for undergraduates and $25,000 for graduates (including
any undergraduate loans); Alaska"s totals are $30,000 for under—
graduates, $35,000 for graduates, and $53,000 combined. The
interest rate in other states is 97~ Alaska®"s 1is 5%. Affidavit
of Dr. Romesburg. (Attached as Appendix 1.) *

"Given the tremendous disparity between other states and
Alaska, it is_not irrational to require two years as a test for
the bona fides of a student"s residence. The state is lending
large amounts of money at extremely preferential®rates. At
wishes that money to go tc persons who presently intend, to make
Alaska .their home after completing their education. .It is rea—
sonable to require a two-year residency requirement when money 1is
being lent to students who previously resided out-of-state, where
those students will be receiving up to $53,7000 "of"state money,
and when those students can spend that money while .attending
school out-of-state for up to the next eight years. The "state
can rationally and constitutionally require a student to meet a
two-year residency test in order"to "show that student"s bona

fides and to assure the state that this money 1is going to persons



who 1intend to return upon completion of their education and make

Alaska their home.

-1 DESCRIPTION OF THE PROGRAM

AS 14.40.751- 14.40.806 sets forth the conditions for
the Alaska student loan program. Undergraduates may receive up
to $6,000 per year (AS 14.40.759), while graduates may receive up
to $7.,000 per year (AS 14.40.763). < Undergraduate students may
receive loans for five years (or $30,000); graduate students may
receive loans for five years (or $35,000); and total undergradu—
ate and graduate loans may be received for eight years ($53,000).
AS 14.40.763(d). The 1loan 1is to be repaid at an interest rate of
5% per year for up to ten years. AS 14.40.763(f)"and (g). There
is no needs test or family income limit.

As the Affidavit of Dr. Kerry Romesburg shows, €the
Alaska program 1is the most liberal program in the nation: All
other states use the Federal Guaranteed Student Loan (GSL), which
requires that students meet a needs test and have family incomes
of less than $30,000 per year for waiver of interest while in
school. The GSL lends only $2.r00 pet year to-undergraduates,
and a total of only $12,500. _Graduate students under, the GSL can
receive $5,000 per year for a total of $25,000, but that “total
includes undergraduate 1i1oans. GSL"s are to be paid back at an
interest rate of 97 per year. *~

Only four other states have loan programs in addition

to the GSL: Alabama, Georgia, Kansas, and Oregon. All of. those



programs, however, are at least as restrictive as the GSL. Ala-:*
bama provides loans for medical and dental study at a 7% interest
rate and has no residency restriction. Georgia provides 97 loans
for up to $1,500 per year, for study in "critical fields" of
study. Kansas provides "loans of last: resort” to students. If a
student can not qualify for a GSL, Iloans of up to $1,500 for a
first-time freshman, $2,500 for other undergraduates, and $5,000.
for graduate students are made available at 9. interest.- Oregon
provides leans for medical and dental study at 9% interest. The
loans are for up to $2,500 per year. Affidavit of Dr. Romesburg.
In order to qualify for an Alaskan loan, an" applicant
must: (1) be either a full-time college student, a high school
student, or scheduled to graduate from a high school within the
next six months; and (2) be a resident of the state, for two years
at the time of application. AS 14_A0.765. AS 14.40.765(b)" fur-
e . <
ther provides that: -
e = For purposes of this subsection, a person
qualifies as a resident of the state if at
the time he applies for-*the loan the person
e - e - ... (1) has been present in the state for
at least two years unless his absence from
the state during any part of the two "years
was due to military service; or
_(2) is a person who is dependent on ap—
parent or guard*ian for his care, and the
parent or guardian has been present in the
state for at least two years.
It is this-two-year requirement which is. challenged by

Judith Andress as violating the Federal Constitution under the

Equal Protection, Privileges an'd Immunities, Due Process, and



Citizenship Clauses. ™ Since the only serious question arises
under the Equal Protection Clause, that issue will be discussed

first. - .

To- - I11.  ARGUMENT
A. SUMMARY JUDGMENT IS APPROPRIATE.

..Rule 56 of the Federal .Rules of Civil Procedures pro—
vides that summary judgment "shall be rendered forthwith if the
pleadings,.depositions,._answers to interrogatories, and admis—
sions on file, together with the affidavits, if any, show that
there is ao genuine issue as to any material fact and that the
moving party is entitled to a judgment as a matter of law."
Although defendants deny a number of Ms. Andress®™ allegations,
even if all of Ms. Andress®™ factual allegations are correct,
defendants are entitled to judgment as matter of law.

.The only disputed fact which requir;s some explanatii:/\
is Ms. Andress®™ allegation that her ™"application 1is disadvantaged
by the priority given applications based on the applicant®s
length of residency in Alaska as required by AS 14.40.767(a)(2)."
That statute provides for the award of points 1in order” to allo—
cate priority among late applications, with some .points going for
length of residency in Alaska.. The Alaska Commission™ on "Post-
secondary Education has never applied that s.tatute and will not
be applying that statute with T"this year®"s applications. Affi—

davit of Kerry Romesburg.” Instead, as Dr.. Romesburg®"s affidavit

points out, if because of limited funds priorities were to be



awarded, the awards will go tc applications on a first come,
first served basis. This course of action has been taken with
the advice of the Department of Law. Therefore, the only ques—
tion before this ccurt is whether or not the two-year durational
residency requirement contained in AS 14 .40.765(b,” 1is constitu—
tional. For that issue, there are no material issues of fact in
dispute, and,summary judgment, is appropriate.

B. THE TWO-YEAR-RESIDENCY REQUIREMENT DOES NOT VIOLATE THE
EQUAL PROTECTION CLAUSE.

There is no question "length of residence may ... be

used to test the bona fides of citizenship.” Zobel v. Williams,
Uu.Ss. __, 50 U.S.L.W. 4613, 4617 (concurring opinion of Justice
Brennan). In addition, the state has a legitimate interest 1in

assuring that state money and its preferential interest rates are
actually received by students who intend to make Alaska their
home.The United States Supreme Court"s pronouncements on res.iT>
dent tuition are equally applicable tostudent loans:
The State can establish, such reasonable cri-
- teria for in-state status as to make virtual- .
ly certain that students who are not, in
i <.+ -owfact, bona fide residents of the State, but
who have come there solely for educational
purposes, cannot take advantage of the in—
state rates.
Vlandis v. "Kline, 412 U.S." 441", 453-454 ("1973) ("Vlandis").
Similarly, the issue here iswhether- a two-year re—
quirement 1is a reasonable way to make "virtually certain”™ that an

applicant has a present intent to return to. the state after com—

pleting his or her education. The first inquiry in the equal



.protection analysis 1is whether the requirement is to be analyzed
.“under ..strict scrutiny.” or the rational basis test.

The rational basis standard applies since neither a
.fundamental political right or access to a basic necessity of
_iife .is involved. Hawaii Boating Ass"n v. Water Transportation
Facilities , 651 F..2d 661 (9th Cir. 1981); Memorial Hospital v.

.Maricopa County, 415 U.S. 250 (1974). Strict scrutiny 1is in—
volved only when genuinely significant deprivations are involved:

Deprivations which are only uncomfortable are

not enough, such as ccnditioning lower tui—

tions at state institutions of higher educa-
tion upon a one-year residency requirement. oo

Hawaiil Boating Ass"n at 665, quoting from Fisher v. Reiser, 610
F.2d 629, 639, nb5. .(9th Cir.. 1979), cert, denied, 447 U.S. *930
(1980) (Judge Hufstedler dissent). Like student tuition, denial
of the right to a state funded student loan is at best an "uncom-
fortable deprivation.” Therefore, theetwo-year residency rer,-.-
quirement need only be ra-tionally related to its purpose of assur—

ing that student loans go only:to.bona fide residents. _

o o*

The rational basis test was explained by the United
Supreme Court in Dandridge v. Williams, 397 U.S. 471, 485 (1970):

Ir. the area of economics and social welfare,
a state does not violate the Equal Protection
; Clause merely because the classifications; -
" made by its laws are imperfect. IfT the clas—
sification has some “reasonable basis,” it
does not offend the Constitution simply be—
cause the classification Tis not made with
mathematical nicety or because 1in practice it
results 1in some, inequality.” Linds lev v.
Natural Carbonic Gas Co., 220 UTsT 61, :78.
*The problems or government are practical
ones and may justify, 1if they-do not require,
rough accommodations -- 1illogical, it may be,



and unscientific.” Metropolis Theatre Co. .

City of Chicago, 228 U.S. tT, 69-70. A sta-

-tutory discrimination will not be set aside

if any state-of facts reasonably may be con—

ceived to .justify it." McGowan v. Maryland,

366 U.S. 420, 426. ' -

That rational basis exists here. First, it should be
noted that the choice of the level of scrutiny usually determines
the outcome of the analysis. This 1is particularly evident 1in
durational Tesidency cases. For a period of time there was sub—
stantial confusion concerning whether strict scrutiny was always
required in durational residency cate.* or was limited to only
those instances where significant deprivations resulted .from
failure to meet the residency requirements. E.g., Memorial Hos—
pital v. Maricopa. County, supra, 415 U.S. at 257; Cole v, Housing
Authority of City of Newport, 435 F.2d 807 (1st Cir. 1970);
Fisher v. Reiser, supra. .As a result, various courts ruled dif—
ferently on almost identical 1issues. E.g., compare Larsen v..—7
Gallogly, 361 F.Supp-.-305 (D..Rhode Is. 1973). (two-year residency
requirement”for divorce subject to strict scrutiny;, held uncon-
stitutional) with Mende.i v. Hellgr, 380 F.Supp. 985 (E.D. N.Y.
1974) aff"d on other grounds, 530 F.2d 457 (2d- Cir. 1976)
(two-year requirement for divorce subject- to rational basis test;
held constitutional) Bolahewski v. Raich~ 330 F."Supp.. 724 (D.C.
Mich. 1971) (three-year .residency requirement for mayor subject
to strict scrutiny; held uncore -tutional) with Walker v. Yucht,
352 F.Supp. 85 (D.C. Del. 1972) (three-year .residency requirement

for candidates for General Assembly subject to rational basis

test; held constitutional); State v. Wvlie, 516 P .2d 142 (Ak.

-9-



1973) (one-year residency requirement for state employment sub—
ject to striet""scrutiny;“held unconstitutional) with Ostenaorf v.
Turner, 411 So.2d 330" (D.C. App. 1982) (five-year residency re—
quirement for homestead exemption subject to rational basis; held
constitutional). It is extremely rare for a durational residency
requirement to be overturned under the rational basis test, and
usually will only occur in outrageous cases. E.g. , Antonio .
Kirkpatrick, 579 F.2d 1147 (8th Cir. 1978) (ten-year residency
requirement 1in order to run for state auditor); Massey v. Appol-
lonio, 387 F.Supp. 373, 376-377 (D. Me. 1974) (three-year resi—
dency requirement in order to be licensed as a lobsterinan) . 1/
Establishing bona fide residence, or domicile, occurs
when a person both (1) 1is physically present within the state;
and (2) intends to remain and make a home. E.g., State v. Adams,
522 P.2d 1125 (Alaska 1974); Restatement (Second) of Conflict of
Laws, &8 15, 16, 18 (1971). Applying these principles”,""however, ~
is often extremely difficult - particularly the determination of

intent:

1. The Alaska Supreme Court, for one, until® recently held that
durational residency requirements always- required a compelling
state interest. See, Williams v. Zobel, 619 P.2d 44 9, 451-452
(1980). The Alaska Supreme Court now analyzes durational res—
idency requirements under its intensified scrutiny test, which 1is
an intermediate balancing approach between strict scrutiny and
the rational basis test. Id. Th.S "intensified scrutiny” test
was set forth in State v. Erickson, 574 P.2d 1 (Alaska 1978). In
a May 5, 1981 informal opinion to Representative Don Clocksin,
Assistant Attorney General Bruce Botelho stated that he believed
that the Alaska Supreme Court would overturn the two-year resi—
dency requirement, primarily applying the Erickson balancing
test. Upon closer review, this office new believes that the
two-year requirement would meet even the stricter Erickson test.

-10-



[1]t is known jurisprudential fact that these

requisites are deceptively simple, and are

much more easily stated"than applied. In

particular, whether an individual possesses  ........

the necessary intent is often a very diffi—

cult question to answer.
Stottlemyer v. Stottlemyer. 329 A.2d 892, 899 (Pa. 1974).

Moreover, as the United States Supreme Court has ex—
pressly recognized, there are particular problems 1in determining
the bona fides of college students ™Since those"students" are
characteristically transient.” Memorial Hospital, supra, 415
Uu.S. at 260, n.15; Vlandis v. Kline, supra, 412 U.S. "at 452. *
Thus even during the period of uncertainty as to whether strict
scrutiny always applied to durational residency cases, 1t was
recognized that one-year residency requirements for 1in-state
tuition were constitutional. E.g., Coleman v. Housing Authority
?f City of Newport,supra, 435 F.2d at 810, n.9. (D. Me. 1974).

Consequently, 1t is evident that a one-year residency
requirement for student loans would easily pass constitutional
muster under the rational basis test.” The state can condition
ché g;ant of preferential rates f;r tuition on a one-year resi—
dency requirement. Vlandis v. Kline, supra; Hooban v. Boling.
503 F.2d 648 (6th Cir. 1974"; Sturgis v. State of Washington. 368
F.Supp. 38 (D.C. Wash. 1973), aff"d mem., "414 U.S. 1057 (1973);
Starns v. Malkerson, 326 F.Supp. 234 (D. Minn. 1970), affld mem..
401 U.S. 985 (1971). Kirk v. Board of Regents of the University
of California, 279 Cal App. 2d 430, .78 Cal. Rptr. 260 (Cal App.
1967) app. dismissed, 396 U.S. 554 (1970); Padgar v. Indiana Uni—

versity , 381 N.E.2d 1274 (Ind. App. 1978). The actual transfer

-11-



of cash to a student is at least on par to the tuition cases, if
not a more, compelling reason in and of itself for the application
of a more stringent requirement. In any event, the issue before
this court could also be cast as whether it is irrational for the
State of Alaska to require two years of residence instead of one
year 1in order to be eligible for a student loan.

The two-year requirement 1is reasonable. It is not
irrational or outrageous. The Alaska student loan program does
not require that the student remain in-state to attend school
(unlike the resident tuition cases). The student can spend up to
$53,000 1in state loan funds for up to eight years attending
school in California, Washington, Arizona, or any other state 1in
the Union. Given the judicially recognized "special problems”
involved in determining the bona fide residence of .college stu—
dents even when the students will, be physically located in the
state for their years of school Memorial Hospital, sutta, 415
U.S. at 260, n.15; Vlandis 412 U.S. at 452), ™";ven greater prob—
lems attend such a determination when an out-of-state student
comes 1in, gats money, nd then leaves the state for a substantial
period of time. Thus., even if the Alaska loan program were the
same as all other states®™ programO VvV v-year residence require—
ment would not be 1irrational.

In addition, however, the Alaska program is. far and
away the most attractive education loan program 1in the United
States. All other states use the Federal Guaranteed Student Loan

Program (GSL) , which .is substantially inferior- and much more



restrictive than the Alaska program. As pointed out earlier, the
GSL is limited to $2,5.00 per year for undergraduate, and $5,000
per year for graduates.....Alaska lends $6,000 and $7,000 respec—
tively. -The maximum total allowed under GSL is $12,500 for un—
dergraduates and $25,000 for graduates (including undergraduate
loans). Alaska"s respective totals are $30,000 and $35,000; 1in
addition, combined graduate and undergraduate loans could total
up. to $53,000 for-eight years of study. The interest rate for
GSL"s are.9Z; Alaska®"s are 5%. Further, 1in-order for a. student
who has a family income of $30,000 or more to receive a fully
subsidized GSL loan, that student must demonstrate substantial
financial need based upon a standardized needs test. Alaska"s
loans are open to all irrespective of need or income. Affidavit
of Dr. Romesburg.

In short, it is not irrational to believe that a two-
year residency requirement, rather than a one-year requirement,
is a ".".reasonable criterifon] for in-state status as to make vir—
tually certain that students who are not, 1in fact, bona fide
residents of.the.state . .... .cannot take advantage"” of the enor—
mous benefits of Alaska®s loan program. Vlandis v. Kline, sunra,
412 U.S. at 455 (emphasis added). The two-year residence re—

quirement .meets the rational basis test, and does not violate

equal protection.
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C. THE TWO-YEAR RESIDENCY REQUIREMENT DOES NOT VIOLATE
THE DUE PROCESS CLAUSE, THE CITIZENSHIP CLAUSE, OR
- THE PRIVILEGES AND IMMUNITIES CLAUSE.

Ms. Andress also challenges che two-year residency
requirement under the Due Process Clause, the Privileges Immuni—
ties Clause, and the Citizenship Clause. These assertions are
without merit.

Vlandis settled the due process 1issue by holding® that
only ™a permanent irrebuttable presumption of non-residence
is violative of the Due Process Clause.” Vlandis, 214 U.S. at
453. In Vlandis the"Court overturned a scheme where if a student
was not a resident by a certain date (the date of admission to
school), that student could never achieve resident status there—
after. The Court contrasted that scheme with plans that allowed
the reJur_tal of that presumption after a period of residence:

Minnesota®s one-year durational vresidency

requirement, however, differed in an 1impor-

TR tant respect®™ from the permanent irrebutable =
presumption of 1issue 1in the present case.

Under [Minnesota®s requirement], a. student " -

who applied to the University from out of

....State could rebut the presumption of non-—
residency, after having lived \i. the State

J - for one year, by presenting sufficient other o -
evidence to show bona fide domicile within
Minnesota.

Vlandis, 492 U.S. at 453, n.9.. In other words, durational resi—

dency requirements, since they can be rebutted by a period of
residence, do not violate the Due Process Clause.

Ms. Andress® challenges under the Privileges and Immu—
nities Clause and the Citizenship Clause are also without sup—

port. 3ecause Ms. Andress claims to be a bona fide Alaska



resident, the Privileges end Immunities Clause is inapplicable.
Hawaii Boating; 651 F.2d at-666" Nor does the State see how Ms.
Andress®™ claim falls within the accepted ambit of the Citizenship
Clause. E.g., Slaughter-House Cases, 83 U.S. 36 (1873).

Instead, it appears that Ms. Andress 1is attempting to
argue a violation of a fundamental right to interstate travel
based upon these clauses, an approach recently argued by Justice
0"Connor in her- concurrence in. Zobel v. Williams, supra, 50
U.S.L.W. at 4616-4620. Whatever the future of that analysis, it
is clear that eight out of the nine justices presently reject
that approach. let-, at 4615, n.4, 4616-4617 (J. Brennan concur —
ring), 4621, n.3 (J. Rehnquist, dissent). Ms. Andress®™ arguments
on these points will have to await another day -- they are not

meritorious under the present state of the law.

- 7 1V, "CONCLUSION -

For the reasons stated in the brief, defendants
respectfully request this court to, grant their motion for summary
judgment. _

DATED this day of 19H_X.

WILSON L. CONDON
ATTORNEY GENERAL

Assistant Attorney General

-15-



Wilson L. Condon

Attorney General

State of Alaska

Pouch K

Juneau, Alaska 99811
(907) 465-3600

Attorney for Defendants

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA

JUDITH ANDRESS,
Plaintiff,
V..

FRED J. BAXTER, MILDRED BANFIELD,

THELMA BUCHHOLDT, LEE DEMMERT,*

THELMA LANGDON, MARY ELIZABETH

LOMEN, JOHN MALONE, JOHN SHIVELY,

TERRY STIMSON, DONNIS THOMPSON,

BLANCHE WALTERS, WALTER WARD, No. A82-307 Civ.
KERRY ROMESBERG AND THE ALASKA

COMMISSION ON POSTSECONDARY

EDUCATION,
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AFFIDAVIT OF MAILING
STATE OF ALASKA. )

) Sss.
THIRD JUDICIAL DISTRICT )

MARGARET RAMOS, being first duly sworn upon her oath,
deposes and says:
That she is employed as a legal secretary wi"th"the

Attorney General®s Office, Pouch K, Juneau, 99811, and that on



che 8ch day of September, 1982 she mailed che 1) Motion for
Summary Judgment, 2) Defendants®™ Memorandum in Support of Summary
Judgment, and 3) Affidavit of Kerry Romesburg by DHL Courier
Express Service to tne following:

Ronald G. Zobel

Helien and Partnow

425 "G" St. , Suite 710

Anchorage, Alaska 99501

DATED this 8th day of September, 1982.

Margarret Ramo”

Subscribed and* sworn to me this ft day of

September, 1982. *) o i

Notary Public, State of Alaska
My commission expires [
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
FIRST JUDICIAL DISTRICT AT JUNEAU
RODNEY G. VEST.
Plaintiff,
VS.

MARIAN SCHAFER 2nd
STATS OF ALASKA/

P»fendants. No. 1JU-82-1103 Civil
©

ORDER

On August 16, 1982, tjie parties to the above action filed
a proposed17oreement and Order of Settlement. Based on that
agreement of the parties,

IT IS HEREBY ORDERED that all actions and proceedings in /
the above-captioned case, other than the certification of th;7J
plaintiff clasJ, the approval by the Superior Court for the 7
settlement .agreement to be submitted to the plaintiff clas3, /
and any further approval by the court necessary to consummate
the settlement agreement after the certification of plaintiff
class, are stayed through and including the date of adjournment?
of the first regular session of tho 13th Alaska Legislature or -
June 30, 1983, whichever event occurs first in time/.

IT IS FURTHER ORDERED that procedures for class certifica—
tion shall be submitted to the court for review no later than
September 10, 1982, and the parties will request the court to
render its order with respect to the notice procedures for the
said class no later than September 24, 1982. Notice to the
class shall be transmitted, along with the proposed "ettlement
agreement and the conditions necessary to affectuate the settle—
ment, on or before October 11, 1982. Tb i State of Alaska will
undertake reasonable efforts to assist the plaintiff to locate

1. This order embodies some but not all of the elements
the parties included in their proposed order.
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those persons sixty-five years or ol(\jer asof July 1, 196}2, WhO'l
have been bona fide Alaska residents in Alaska for one year J
_rr_ ® — VvV~ . -

inunediately prior to that date. In the event the settlement 'I

agreement is not consummated for whatever.treason, but the
plaintiff class has been certified by the court as set forth
above,” theplaintiffshall not beprecluded, fromseeking an ?
enlargement ;f the class ;nd a hertification thereof so as to
include_oth_er persons_having a shorter residential duration }
within the state than specified in the agreement and may also }
seek a greater retroactive recovery than tnat”specified in the
agreer.ent. - L.

IT IS FURTHER ORDERED that the Alaska Legislative Council 1
shall utilize its best efforts tp;secure the enactment duringJ
the first regular session of the 13th.Alaska Legislature of thelJ
legislation described in the above agreement, subject to the f
conditions specified in the agreement. t

This court specifically expresses no opinionas to whether
a one-year residency requirement.is reasonable, necessary and
appropriate in order to demonstrate bona fide Alaskan residency; *J
more particularly, this court has not been requested to and
does not determine whether a period of residency less than one
year may be constitutionally mandated or whether a period or.. _
residency greater than one year may be constitutionally permis—
sible in order for persons of the age of sixty-five or over to
receive longevity bonus payments. The court merely acknowledges”
the right of the parties to agree that this matter shall be 1
stayed for a period of time and to ag that the Alaska {
Legislative..Council shall utilize its best efforts to secure the
enactment of legislation that treats equally all persons of the?”
age of sixty-five or older” who have been residents of the State

I R
of Alaska for one year or longer with respect to their residen—

tial qualifications to receive”any longevity bonus payments or }



substitute benefits from July 1, 1982, and thereafter for as lon?
an the legislature may determine to continue such a program.j
Accordingly, nothing® in“this*order should e construed-tsr infringe ¥
upon* the freedom"of thedlegislature independently to determine *
whether arid, -if so, how thfe Eongtvity Bonus-Program (AS

47.,4T7.-010 et. seq."J sh"ould be amended.”

DONE at Junes*;.- Alaska, this =y day of August, 1982.

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
23
26
27
23
29
30
31

32

<€

/,

" — A

Walter L.

Carpeneti

-

Superior Court Judge

CERTIFICATION

This is to certify that on the above date

of the above Order to: ""

eiMark Sandberg, Esq.
Condon, Esq.

Wilson L.
William G.

Ruddy, Esq.

/0-/ (KA mtS 6

Secretary

to

provided a copy

the

Judge



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

FIRST JUDICIAL DISTRICT

RODNEY G. VEST

Plaintiff

V.

MARIAN SCHAFER and STATE OF
ALASKA,

N/

Defendants.

Case No. 1JU-82-1103 Civ.
AGREEMENT AND ORDER OF SETTLEMENT

WHEREAS, in 1972 the Alaska Legislature enacted the
Alaska Longevity Bonus Program (AS 47.45.010 et. sea.) which
currently provides, 1inter alia, for the payment of $250 for each
month of continued residency by bona fide Alaska residents over
the age of 65 whc were domiciled in Alaska on or before January
3, 1959 and who have maintained a continuous domicile in Alaska
for 25 years [

WHEREAS, the purpose of the Alaska Longevity Bonus
Program is among other things, to reward elderly Alaskans for
their past contributions to the state and territory, and for past
hardships suffered during territorial and early statehood days.
AS 47.45.170;

WHEREAS, since 1972, the State of Alaska in good faith

has administered the Longevity Bonus Program 1in the belief that



the rewarding of prior residency was a constitutionally
permissible purpose;

WHEREAS, /in upholding the State®s prior Permanent Fund
Dividend distribution program, the Alaska Supreme Court ruled i
that "reward[ing] those Alaska residents who have chosen to stay”
is a constitutionally permissible purpose. Williams v. Zobel,
619 P.2d 448, 460 (Alaska 1980);

WHEREAS, Justices Dimond and Matthews, 1in dissenting in
Williams v. Zobel, believed that the Longevity Bonus Program
would withstand constitutional scrutiny (61S P.2d at 469, n.13);

WHEREAS, on June 14, 1982, the United States Suprame}
Court, 1in invalidating Alaska®™s prior Permanent Fund Distribution
Program, ruled that a statutory purpose of rewarding prio”
residency was constitutionally impermissible. Zobel v. Williams,j

U.S. , 80-1146;

WHEREAS, because of the U.S. Supreme Court®"s decisionj
in Zobel v. Williams, it appears the Longevity Program may not be
deemed constitutional;-*

WHEREAS, a serious and good faith disagreement has
developed and the Alaska Legislative Council questions whether
the appropriate remedy 1is to expand the class of recipiants of
monthly Jlongevity bonuses, or alternatively, to invalidate the
entire program and cease payment of monthly bonuses to any

person;



WHEREAS, this uncertainty regarding the appropriate
remedy derives from 8 Civ.”~05, SLA 1972, which provides, with
respect to the Longevity Bonus Program:

If any provision of this Act, or the\

applicatioa of a provision of this Act to

any peison-or circumstances”™ is held invalid,

this entire, act shall-be-considered- invalid. - -

WHEREAS, wunless and until the question of appropriate
remedy 1is resolved by this court, or a settlement of this
controversy 1is achieved, it is reasonable and prudent that the
State of Alaska continue to administer the Longevity Bonus
Program in the manner provided by statute;

WHEREAS, on"July 6, 1982, Plaintiff Rodney Vest filed
the above-captioned action, seeking as relief his inclusion in
the Longevity Bonus Program of "any . . . bona fide Alaska
resident who 1is 65 years or older....". Complaint, Prayer for
Relief, para. ~]j

WHEREAS, ON July 23, 1982, Plaintiff Vest filed an
amended complaint seeking to have this case certified as a class
action under Alaska Rule of Civil Procedure 23 on behalf of all
bona fide Alaskans of the age of 65 or older, and further seeking
as alternative relief the 1invalidation of the Longevity Bonus
Program, or the payment of retroactive bonuses "in amount equal
to what they would have been entitled to obtain under the progranm

had the 1inconstitutional criteria never been in place or



enforced.”™ First Amended Complaint, Prayer for Relief, paras.
4-6,

WHEREAS, there are currently 9,124 recipients of J
monthly Jlongevity bonuses, and many of Jthese recipientsAg}e o;l
modest means, and depend!upon the monthly bonus for sustenance, J
and the .terminatioa of the longevity bonus payments-to these

R ]

individuals could cause great and irreparable hari”®;

WHEREAS, because of the uncertainty with respect to the
appropriate remedy, the parties are desirous of settlingethis
litigation in a manner which affords meaningful relief to
Plaintiff Vest and others similarly situated, but which also
ensures the continuation of monthly bonus payments to existing
recipients;

WHEREAS, the parties are further desirous of achieving
a settlementmhich will finalize and constitute a full a 1 final
accord of therights and liabilities of the parties hereto;

WHEREAS jthere may be asmany as 4,000persons who are j

similarly situated with Plaintiff Vest - to wit, bona fide
- >
Alaskans of the age of 65 or over - who are not currently

receiving longevity bonus payments because of the residency
requirements of the statute;

WHEREAS, the parties agree that, because of the nature j
of the rights of recipients involved in this litigation, a )
one-year residency requirement 1is reasonable, necessary and

appropriate in order to demonstrate bona fide Alaskan residency; j



WHEREAS, a full and final settlement of the parties”
rights and liabilities hereto cannot be achieved until all
persons similarly situated with Plaintiff Vest are certified as a
class under Alaska Rule of Civil Procedure 23(c);

WHEREAS, the settlement envisioned by the parties
includes the retroactive payment of longevity bonuses to
plaintiff class commencing and including July 1, 1982;

WHEREAS, the payment of such retroactive bonuses to an
expanded class of recipients would require the appropriation of
sums above the amount currently appropriated for the longevity
bonus program for fiscal year 1982-83. Moreover, and because of
the Alaska Legislative Council®s view of the non-severability
clause, quoted above (effecting the expansion of the class of
longevity bonus recipients), such payments may require the
enactment of curative legislation;

WHEREAS, it is therefore necessary, in order to
effectuate this settlement, for appropriate legislation to be
enacted;

WHEREAS, the Alaska Legislature 1is a coordinate branch
of government of the State of Alaska, and 1is represented 1in this
action by the Attorney General;

WHEREAS, notwithstanding the above, the Attorney
General cannot 1in any menner bind or compel the Alaska

Legislature 1in the exercise of 1its legislative powers;



WHEREAS, on July 16, 1982, the Alaska Legislative
Council moved to participate 1in the above-captioned action as
amicus curiae, it is agreed that the Alaska Legislative Council
may participate in all negotiations of any settlement, the filing
of briefs and may participate 1in oral arguments; however, the
Alaska Legislative Council agrees chat it will not be 1involved in
discovery proceedings 1in the event the case 1is ultimately
litigated and will not.become otherwise involved in accordance
with the terms of this settlement agreement?

WHEREAS, and while che Alaska Legislative Council
cannot, bind the Alaska Legislature 1in the exercise of its
legislative powers, "the Alaska Legislative Council can andj is
willing- ta-comraifc its best efforts to the enactment of
appropriate legislation during the first regular session of th
13th Alaska Legislature £

WHEREAS, and subject to (1) the certification of
plaintiff class, (2) the Superior Court®s approval of a
settlement proposal herein, and (3) the commitment of the Alaska
Legislative Council to use its best efforts in the enactment of
appropriate legislation, plaintiff class 1is agreed that such
action will provide full and adequate consideration for the
promise and agreement of plaintiff class not to seek relief in
any form with respect to the Longevity Bonus Program through and

including the adjournment of the first regular session of the



13th Alaska Legislature or June 30, 1983, whichever ever event
come®"; TFirst in time;

WHEREAS, nothing herein 1is to be construed as an
admission by the of Alaska as to the wunconstitutionality of
the Longevity Bonus Program;

WHEREAS, except with respect to the good faith of the
State and its agents, nothing herein 1is to be construed as an
admission by either party 1in the event the settlement agreed to
here 1is not consummated;

NOW THEREFORE THE PARTIES STIPULATE AND AGREE AS ]

FOLLOWS: n

1. All actions and proceedings 1in the above-captior

case, other than:
(a) the certification of plaintiffs class
(b) the approval by the Superior Court for the State of
Alaska, First Judicial District of this proposed
settlement agreement, and
(c) any further approval by the court necessary to
consummate the settlement agreement after the
certification of plaintiffs class,
are stayed through and including the date of adjournment of the,)
fi:’st regular session; of th.e 13th Alaska Le;s_lat.u_re or June j
30hfi, 1983 /"Whichever event occurs first in time. Procedures for

class certification shall be submitted to the Court for review no

later than September 10, 1982, and the parties will request the



Court to render 1its order with respect to the notice procedures
forthe said class no later than September 24th, 1982. Notice to
the class shall be transmitted, along with the proposed
settlement and the conditions necessary to effectuate the
settlement, on or before October 11th, 1932. The State of Alaska
will undertake reasonable efforts to assist Plaintiff to locate
those persons 65 years or older as of July 1, 1982, who have been
bona fide Alaska residents in the state of Alaska for one year
immediately prior to that date. In the event this settlement
agreement 1is not consummated for whatever reason, but the class
certification has been certified by the court as set forth above,
the Plaintiff shall not be precluded from seeking an enlargement
of the class and a certification thereof so as to include other
persons having a shorter residential duration within the State

and may also seek a greater retroactive recovery.

2. The Alaska Legislative Council shall utilize

best efforts to secure the enactment, during the first regular
session of the 13th Alaska Legislature, of the following
legislation;

(a) Legislation which treats equally all bona
Alaska residents of the age of 65 or older with respect to their
residential qualifications to receive any "longevity bonus
payments"™ or any substitute benefits from July 1, 1982 and
thereafter for as long as the legislature may determine to

continue such a program. Bona fide Alaska residents are those

fid



who continuously resided in the state for one year immediately
prior to the date of eligibility? and

(b) Any appropriation which might be required
the legislation described in paragraph (a), including the
retroactive payment of bonuses.

3. IfT the Alaska Legislature passes legislation
described in 2(a)-(b) above at any time duringthe first regular
session of the 13th Alaska Legislature and the Governor signs the
said legislation or otherwise allows 2(a)-(b) to become law so
that ?(a)-(b) will be effective no later than Ninety days after
enacted, the above action shall be dismissed with prejudice,
subject only to the determination of attorney fees by the Court.

4. IfT the above-captioned action 1is dismissed”under
paragraph 3 above, all claims or rights of any class member
(except those class members who exercise their right to optout
under Rule 23 of the Alaska Rules of Civil Procedure), with
respect to the Longevity Bonus Program, shall be merged 1into the
judgment of dismissal and extinguished?

5. If the Legislation described in 2(a)-(b) above is ?
not er:cted during the first regular session of the 13th" Alaska
Legislature or in any event no later than June 30, 198&, then 1
this"agreement shall be null and void, jexcept that the Plaintiff

and the class certified, together with any additional members, if

there 1is an enlargement of the class, may prosecute this case as

to



if this agreement had not been entered into, it being the intent
of the parties that certification of the plaintiff class, or the
enlargement thereof, shall not be affected if this agreement
becomes null and void;

6. The obligation of the Alaska Legislative Council
under 2 herein 1is contingent upon certification of plaintiff
class under Alaska Rule of Civil Procedure 23(c), which class
shall 1include each and every individual of the age of 65 or older
who, as of July 1, 1982, had continuously resided one year
immediately preceding that date within the State of Alaska, and
in the event that a class 1is certified which 1is less 1inclusive
than as above described, the State of Alaska has reserved the
right to waive the protections of this paragraph 1in whole or 1in
part. Nothing 1in this paragraph is intended to modify or affect
the certification of the class or the right of the Plaintiff to
enlarge the class if this agreement becomes null and void.

DATED this day of , 1982.

DATED:
Attorney for Defendants <
Marian Schaefer and /
State of Alaska
WILSON L. CONDJN
ATTORNEY GENERAL

DATED:

Henry J. Camarot
amarot, Sandberg & Hunter
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DATED:

for Alaska
"Legislative Council
Amicus Curiae

/"M William Ruddy

Robertson, Monagle,
Eastaugh & Bradley

ORDETR
IT 1S SO ORDERED.

DATED!

Hon. Walter Carpeneti
Superior Court Judge
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l. INTRODUCTION

On June 14, 1982, the United States Supreme Court ruled
that the cumulative residency vrequirements of Alaska®s permanent
fund dividend distribution program violated the Equal Protection
Clause of the United StatesConstitution.”" Shortly thereafter,
Alaska®s Longevity Bonus ("ALB") Program was challenged on equal
protection grounds. 2 On August 9, 1982, the Department of Law,
with the approval of the Alaska Legislative Council, entered 1into
a stipulation in the Vest case which stayed all proceedings
pending adjournment of this legislative session, in order to
afford the legislature an opportunity to address the
constitutional problems with the existing progranm.

The purpose of :his report 1is to analyze some 10 options
available to the legislature in amending the Alaska Longevity
Bonus Program. This report is a first ste.p in a process which
must be completed by the end of this session. As subparts (C) and
(D) of this section discuss, the 1likely consequence of failing to
enact remedial legislation this session is that the ALB program
will be judicially terminated.

A. Description Of The Longevity Bonus Progranm

Predecessors of the existing ALB program can be traced to
1915. In that year, the Territorial Legislature authorized a

monthly allowance of $12.50 for needy elderly Alaskans of 10 years

I-Zobel v. Williams, 72 L. Ed. 2nd 672 (1982)

2Vest v. Shafer, 1 JU-82-1103 Civ. (1st Jud. Dist., 1982)



result

Quite

residency who chose not to enter the newly-created Pioneers”
Homes.3 The <current program was enacted in 197261 as a

of legislation introduced by Senators Butrovich and Ray."b5
unlike the '"need-based"™ focus of its predecessors, the

legislation was to:

"_.. prov de all law-abiding Alaskans <capable of
managing their own affairs who have maintained a
domicile in the state forat least 25 years and

have reached a retirement age of 65, an incentive
to continue wuninterrupted residency 1in the s":ate.
Under no circumstances shall this chapter be
considered a form, type, or manner, of public
relief. The bonuses made under this chapter are
not predicated on need even though they may appear
to provide supplemental 1income to some qualified
persons who would otherwise be forced to become

responsibilities of the state. The Legislature
further finds and states that this legislation
recognizes the economic hardships suffered by many
elderly Alaskans, Alaskans who through their

tenacity and perseverance molded Alaska as we know
it through skillful application of their talents.
These pioneers are the same Alaskans who, in the
prime of their 1life, were in effect treated as
second <class citizens by the federal government
and who paid much of their hard earned -income to a
government in i.Mch they did noi have the right to
participate through the power of the ballot. The
legislature also is aware of the fact that many of
tnese pioneers have been forced to live out their
retirement years in areas far away from the land

they loved and nurtured and thereby also
suffering, in many cases, the loss of Tfamilial
relationship with their own Kkin, an experience

that 1is sad and frustrating to them as well s
depriving new generations of Alaskans the benefit
of their wisdom and experience. This legislation
hopefully will provide our pioneers with the
economic means to remain in and continue to serve
their state ar.d to enjoy the opportunity of aiding

dchapter 64, SLA 1915.

AChapter 205, SLA 1972; AS 47.45.010 et. seq.

ASB 211, 7th Leg., 2nd Sess.

1972



the new Alaskan in making the state truly "The
Great Land.™ 51, Ch. 205, SLA 1972.

The ALB program, then, has several purposes:

1. providing an incentive for a particular <class of
senior citizens to remain in the state;

2. compensating for the hardships faced by retirement
in Alaska;
3. rewarding the past contributions of Alaska“s
elderly;
4. cc "ting for past hardships suffered by
Alaska®." jeers; and
5. retaining the wisdom and experience of Alaska“s
pioneers.
Originally, the bonus was $100 per month. Over the
years, the amount has gradually increased to 1its current $250
£
per month. A person 1is eligible for a bonus If he or she:
1. is 65 years of age or older;
2. was "domiciled in the territory”™ on or before
January 3, 1959; and
3. has been continuously domiciled in the state for 25
years?>

Additionally, if a person is absent from the state for
more than 30 days, he will not receive another bonus until he
returns. AS 47.45.030. If the person is absent for a
continuous period in excess of 180 days, he 1is 1ineligible for a

bonus for the nexc 12 calendar months following his return, J[d.

AChapter 13, SLA 1ivoi

TAS 47 .45.CIO



Exceptions are made 1if the absence "is beyond the control of the
recipient.” Id.

The longevity bonus is taxable under the Internal
Revenue Code. However, it is almost wuniversally excluded in
calculating 1income eligibility for state and federal assistance
prog.rams.8

B. The Individuals Covered By The Alaska Longevity

Bonus Program.

There are currently some 9,425 Alaskans receiving some
$28.4 million in longevity bonus payments. Sketching an
accurate portrait of the state"s ALB recipients is difficult,
because the ALB application form requires little personal
information. In 1976, the Alaska Department of Health and
Social Services conducted a random survey of ALB recipients,”

and, 1in conjunction with the Vest

8Under 42 U.s.C. 8382(a)(b)(2)(B), which governs
eligibility for federal Supplemental Security [Income, and by
reference also controls other federal programs such as Medicaid
and energy assistance, the following is excluded from the
definition of 1income:
"monthly (or other periodic) payments received by
any individual wunder a program established prior
to July 1, 1973, if such payments are made by the
State of which the individual receiving such
payments 1ia a resident, and if eligibility of any
individual for such payments is not based on need
and is based solely on attainment of age 65 and
duration of residence is such state by such

individual.”
A""Alaska Longevity Bonus 1 act Survey," Alaska
Department of Health and Social Services (1976)

(hereinafter "ALB Survey)



settlement, the Department of Law conducted a non-random survey

of some 1,896 participants.

From those surveys, it is apparent that a large
percents*: of ALB vrecipients are Alaska Natives 1living 1in rural
areas of the state. ” Moreover, and in Jlarge part because of
the ineligibility of many rural residents for social security,

the longevity bonus is often the primav/y source of income for

rural residents. For example, 41% of the elderly in Southwest

Alaska, and 66% in Northwest Alaska, rely on the longevity bonus
. - . 11 1

as their primary source of income.

Available evidence suggests that a large percentage of

ALB recipients have incomes only marginally above the current

state welfare assistance level of $546 per month. The
Department of Law"s 1982 survey -- which was skewed toward the
more needy recipients of _he ALB -- found that 81,4% of the

1,896 recipients sampled had monthly incomes of $750 or |less.
The 1976 ALB survey found that half of the ALB recipients had a
monthly income, "including that of their spouse,"” of under $500

1?
per month Another

I"In 1976, 41% of the ALB recipients lived in rural areas
the state and 24.1% were Alaska Natives. ALL Survey at 14-15.

“<"An Assessment of the Status ard Needs of Alaska"“s

Elderly,” Department of Sociology, <Collegu of Arts & Sciences,
University of Alaska (1981) (hereinafter "Assessment.")

12ALB Survey, o0f. cit. n. 9 at 18-19.



44%  had incomes of less than S1,000 per month. A 1981
University of Alaska survey indicated that roughly half of
Alaska"s elderly had monthly incomes of less than $800.00.13

The 1976 ALB survey suggests that, in light of the high
percentage of bonus recipients 1in the 65-70 age group, the bonus
has had a material effect 1in allowing older citizens to remain
in the state after -retirement.” The report also indicates
that the ALB program has allowed a significant percentage of the
elderly to remain off various public assistance programs
including food stamps and state Old Age Assistance.”

One significant characteristic of Alaska"s elderly in
general warrants note -- one that will become quite significant
in our analysis of alternatives. Only 10% of Alaska®s elderly
have resided in the state for 10 years or less.”?

C. The Effects of Zobel And Vest On The ALB Progranm.

In reviewing the 1972 legislation creating the
Longevity Bonus Program, the Department of Law concluded that
"... the classification predicated upon being domiciled 1in the
territory on or before January 3, 1959,- bears little, if any,
rational relationship to any legitimate legislative purpose

which this bill 1is"conceivably designed to serve and thus 1is in

A"Assessment, od. cit. n. 11 at 31.
I"ALB Survey, o0jd. cit. n. 9 at 12.
15i_d. an 10, 18.

"Assessment, on. cit. n. 11 .it 12.



all probability unconstitutional."”

Nonetheless, the ALB program remained unchallenged
until 1982, following the U.S. Supreme Court"s decision in Zobel
v. Williams (hereafter "Zobel III").11t

The law 1in 1issue in Zobel 111 (AS 43.23.010 et. seq.)
provided for the distribution of a permanent fund dividend of
$50-00 for each year of accumulated Alaska residency. The Court
ruled, 8-1, that the <cumulative residency requirement of the
program was not rationally related to the goals of the statute
-- a ruling which 1is discussed 1in more detail 1in section 11(A),
pos t.

The permanent dividend fund distribution progranm, in
part, was 1intended to reward Alaskans for prior contributions to
the state, a goal which: (1) three justices believed was

19

constitutionally impermissible; and (2) five justices

believed was a pernissible goal, but was not rationally

furthered by a scheme

eAMemorandum, Havelock to Egan, Re: FCCS HCS CSSB 211 at 17
(June 29, 1972).

18in Williams v. Zobel, 619 P.2d 422 (Alaska 1980) ("Zobel
1."), the Alaska Supreme Court 1invalidated the state"s graduated
personal income tax repeal. In Williams v. Zchbel, 619 P.2d 448
(Alaska 1980) ("Zobel ), the court upheld the cumulative
residency requirement or Alaska“s permanent fund dividend
distribution plan -- a ruling reversed by the U.S. Supreme Court
in Zobel 111.

190pinion of the Court, 72 L. Ed. 2nd at 679.



which awarded dividends solely on Che basis of residency.20

Beyond the ruling of the case, the various opinions -
particularly those of the concurring justices -- are rich in
forboding language suggesting that any durational residency
requirement may receive "intensified scrutiny”" by the Court, and
will be justified only in "rare" circumstances.21

As is more fully discussed 1in Part 11(A), post, the
impact of the Zobel decision upon the ALB program was apparent.
Two major goals of the existing ALB program are to reward
elderly Alaskans for their prior contributions, and to
compensate for past hardships and suffering -- ends which are
implemented by a durational residency requirement more severe
than that at 1issue in Zobel. A" challenge to the ALB program was
not long in coming. On July 6, 1982, one Rodney G. Vest
challenged the ALB program in Superior Court 1in Juneau. 22 Mr.
Vest is an elderly Alaskan whose residency in the state
commenced three months after statehood. His complaint sought
declaratory and injunctive relief striking the durational and
statehood residency requirements of the act.

The State"s response was colored by 8 of the

legislation, which provided, 1inter alia, that:

~See Brennan conc., 72 L. Ed.2nd at 684: O0"Connor conc.,
L. Ed. 2nd at 685.

21-Brennan conc., 72 L. Ed. 2nd at 681, 684.

22see n. 2, ante.

72



"if any provision of this act, or the application
of a provision of this act to any person or
circumstance is held invalid, this entire act
shall be considered invalid."

As the Department of Law explained in reviewing the
1972 law:

"It is clear that the 1intent of the Legislature

expressed in Section 2 of the bill 1is to forestall

the possibility that a partial declaration of

unconstitutionality would result 1in broadening the

coverage of the bill to included additional

clauses. This would be the case, for example, if

either the 25 year waiting period requirement o."

the January 3, 1959 cutoff date were declared

invalid, and the bill was expressly or impliedly

severable."23

Thus, invalidation of the Longevity Bonus Program would
result not 1in expanding the number of ALB recipients, but rather
in the abrupt termination of the entire program.

Facing that grim probability, the State, with the
approval of the Alaska Legislative Council, entered into an

agreement with Vest, a copy of which is attached as Appendix A.

The essence of the agreement is as follows:

1. Proceedings in the Vest case are stayed
through the conclusion of this legislative
session. Because that case has been subsequently

certified as a class action,existing ALB
recipients are not in jJeopardy at Jleast through
adjournment of this session;

2. The Alaska Legislative Council promised to use
its "best efforts” to secure the enactment of
legislation which treated equally "all persons 65
years or older as of July 1, 1982, who have been
bona fide Alaska residents for at |least one year
prior to that date";

230p. pit, n. 17 at 5.

2n0rder Certifying Class and Directing Notice to Class

Members, Oct. 1, 1982.



3. IT legislation of this sort were enacted this
session, the suit would be dismissed; and

4. Pv-ecognizing that the Council could not bind

the legislature, iflegislation is not enacted,

Mr.. Vest may pursue his case, with the probable

result that the program will be terminated.

There are three aspects of the settlement which warrant
note. First, obviously, are the severe time constraints eunder
which the legislature is operating. Second, there is the
settlement”s intentionally broad litmus test of acceptable
legislation. All the legislature need do 1is treat all elderly,
one-year Alaskan residents "equally." The standard could be met
by any number of options, including repeal of Che program.
Third, there is the inescapable financial impact of the
settlement itself. In order to treat all elderly Alaskans who
were one-year residents as of Julv 1, 1982 equally, it will be
necessary to fund retroactive longevity bonus payments under the
existing program to the some 3,300 elderly Alaskans who would
havequalified. The necessary retroactive appropriation is
approximately $11.4 million.

Of course, the legislature itself is not "bound" to
pass any particular kindof legislation, or any legislation or
appropriation at all. While a "best efforts" clause is
enforceable, that obligation runs only to Che Alaska Legislative
Council, which has already demonstrated both good faith and

diligence in attempting to meet the obligations of the order and

settlement.



D. Scope And Intent Of This Report.

The purpose of this report is not to recommend
particular amendments to the Alaska Longevity Bonus Progranm. As
Section 11, post makes plain, any "recommendation™ 1is a function

of the goals which the legislature seeks to achieve through this
exercise.

R.ather, the goal of this report is to assemble a
comprehensive list of alternatives proposed by various

interested parties, and to analyze the alternatives in light of:

1. constitutional constraints;

2. fiscal impacts;

3. practicability; and

4. the effect of any changes on the elderly”s

ocC
eligibility for ocher programs.

In developing a list of alternatives, this report has
included five options examined by che Sheffield Administration,
and Tfive alternatives developed by the authors of this report.
The information presented with respect to oach option is
intended to be sufficient for a threshold determination of
feasibility. The report attempts to anticipate the major
problems and 1issues surrounding each option; however, it 1is not
intended to exhaust the details of every proposal.

Rather, the report should be used as a basis for the

Senate Judiciary Committee"s preliminary indication of

25see Section 11.(C) post.



preference. We are recommending that the committee choose two
orthree primary options. We will then prepare implementing
legislation and a detailed analysis of the primary options.
Under this approach, the committee will not be required, at this
early point, to make an "all or nothing"” choice. It will also
afford the committee flexibility in the event that, for some
presently unforeseeable reason, one option becomes impracticable.

Draft 1implementing legislation and a detailed analysis
of the committee®s <choices can be transmitted within two to
three weeks, depending on the options chosen.

E. Alternatives Included In This Report.

The options included 1in this report, which are analyzed
in turn in Section I1l, are:

1. expand the Alaska Longevity Bonus Program to
include all elderly Alaskans with one-year®s residency;

2. phase out the Alaska “ongevity Bonus Program by
gradually reducing benefits;

3. phase out the Alaska Longevity Bonus Program by
gradually reducing benefits, while contemporaneously
raising the eligibility limits for general state
assistance;

A. providing a minimal base payment under the Alaska
Longevity Bonus Program based solely on one-year"s
residency, with supplemental payments made on the basis
of need;

5. phase out the Alaska Longevity Bonus Program by
increasing the age eligibility each year;

6. create an annuity plan, with the annuity corpus
consisting of permanent fund distributions. This
option would necessitate a transition program for those
persons AO years and older;

-13-



7. fund the Alaska Longevity Bonus Program through a
"pay as you go" social security “systenm, funded by
approximately 25% of the existing permanent fund
dividend distributions;

8. replacing the Alaska Longevity Bonus Program with a
comprehensive health insurance program for elderly
Alaskans;

9. condition eligibility for a longevity bonus upon a
demonstration of hardship which would be suffered by
being unable to continue Alaska residency; and

10. open the Alaska Longevity Bonus Program to all
one-year residents, and terminate the program -- giving
FY 1984 recipients a grandfather right to continued
bonuses.

1. CONSTRAINTS ON THE CHOICE OF OPTIONS

There are four basic considerations in choosing a
package of amendments to the Alaska Longevity Bonus Program.
The purpose of this section 1is to provide an overview of the
constraints and policy choices which should play a role in this
committee®s decision.

A Constitutional Constraints.

The obvious and primary constraint on any set of
amendments to the Alaska Longevity Bonus Programlies in the
equal protection clauses of the United States (Amendment 14) and
Alaska (Art. 1, 8l1) constitutions. The existing Alaska
Longevity Bonus Program discriminates between RAlaska residents
based on their duration of residency; moreover, all of the
alternatives considered by this report involve some durational

residency requirement.

-14-



Under both the federal and Alaska constitutions, a
durational residency requirement which —conditions or denies
either a "fundamental right” or a "basic necessity of life" s
valid only 1if the discrimination is necessary to further a
compelling state interest. Zobel 11, 619 P.2d at 448; Memorial

Hospital V. Maricopa Countv, 415 U.sS. 250, 259 (1974).

"Fundamental rights" involve such things as voting,O£ while
"basic necessities of life" include basic medical <care2”” and
welfare.2"

The so called "right to travel™ -- which any durational
residency requirement arguable affects -- 1is not a fundamental

right automatically triggering the compelling state interest
test. Zobel 11, 619 P.2d at 425-426, Zobel 111, 72 L.Ed. 2nd at
677-678.29

We are confident in concluding that longevity bonus is

not a "basic necessity of life.” The program is not welfare --
it is not based on need. Basic 1indigent assistance -- including
both income supplements and Medicaid -- are available to the

26"0unn v. Blumstein, 405 U.S. 330 (1972).
AMemorial Hospital v. Maricopa County, 415 U.S. 450 (1974).
28shapiro v. Thompsrn, 394 U.S. 618 (1969).

2"0ne of the oddities of Justice Brennan®s concurrence in
Zobel i was his view that the "right to travel” is a
“fundamental” right (id. at 682) -- although impairment of that
right by a durational residency requirement should by tested under
the deferential "rationally related” standard (see text, post) or
at worst "intensified ... scrutiny." _Id. at 681.

-15-



needy in this state.30 The Jlongevity bonus program seems more

akin to the permanent fund dividend, which the Alaska Supreme
Court held in Zobel 11 was not a "basic necessity"™ of life." 619

P.2d at 445. As the Court of Appeals for the Ninth Circuit has

observed:
"Deprivations which are only uncomfortable are not
enough, such as conditioning lower tuition at
state institutions of higher education upon a
one-year residency requirement.” Fisher V.

Reiser, 610 F.2d 629, 639 n. 5 (1979), cert.
denied 447 US 930.

Under the federal constitution, then, any durational
residency requirement imposed by amendments tothe ALB progranm
need only be "rationally related” to a legitimate governmental
purpose. Zobel 111, 72 L.Ed. 2nd at 678. As this section will
discuss, however, that standard 1is occasionally more deferential
in its terms than in its application.

Conversely, under the Alaska Constitution, a durational
residency requirement will withstand scrutiny only if it is
"fairly and substantially related” to a legitimate governmental
purpose, Zobell, 619 P.2d at 427. The more the balance tips
in favor of the individual, the more necessary the
discrimination must be in order to further the law"s purpose. 1d.

From these standards, the following ground rules can be

extracted from applicable case law:

30See Memorial Hospital v. Maricop:: County, 415 U.S. at 261

-16-



1. Unquestionably, the "length of residence
used to test the bonafides of citizenship." Zobel 11, 72
L.Ed. 2d at 684 (Brennan conc.). In other words, the state may,

by a durational residency requirement, "make virtually certain
(that the recipients of the program are) bona fide residents of

the state ..." Vlandis v. Kline, 412 U.S. 441, 453-454 (1973).

As a general rule, attorneys have assumed that in cases
not involving the ‘"compelling state interest” standard, a
one-year durational residency requirement is permissible as a
presumption of domiciliary. See, Starns v. Malkeisox", F. Supp.
326, 234 (Minn. 1970), affd. mem. 401 U.S. 985 (1971).

Moreover, the State of Alaska has taken the position that in

cases involving either particularly attractive benefits, or
particularly transient populations, a durational residency
requirement in excess of one year is const itutionally
permissible. See Motion For Summary Judgment, September 8,

1982, Andress V. Baxter, et al., No. A82-307 Civil, U.S.
District Court, (D. Alaska 1982).

For th; purposes of the Longevity Bonus Program, there
are three reasons why it makes little sense to attempt a
multi-year durational residency requirement as a presumption of

domicilary. First, the attempt would lack substantial

-17-

may

be



precedential support. Second, it would be contrary to the
August 9,. 1982 settlement 1iIn the Vest case. Finally, and as
noted previously, a durational residency requirement would not
begin to exclude significant numbers of elderly Alaskans unless
it was in excess of 10 years.

2. . Durational residency requirements may be
permissible for reasons other than presuming domiciliary,
although at least four justices of the United States Supreme
Court believe that those situations are "rare." Zobel 111, 72
L.Ed. 2nd at 684.J™

At the outset, a state cannot use a lengthly durational
residency requirement to reward 1long time residents for their
prior contributions to the state. To a majority of the court,
while the purpose 1itself is permissible, a durational residency
requirement is irrationally tailored to that goal -- a point

bluntly made by Justice 0"Connor 1in her concurrence:

"A multitude of native Alaskans -- including
children and paupers --  may have failed to
contribute to the state in the past. Yet the
state does not dock paupers for their prior

failures to contribute, and it awards every person

over the age of 18 dividends equal to the number

of years that person has lived 1in the state."” 72

L.Ed.2d at 689.

The flip side of rewarding a person for prior
contributions is compensating a person for prior hardships.

That, asnoted previously, is a second major goal of the

310ne "rare" example cited by the four —concurring justices
was qualification of public office. 1d.
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existing ALB progranm. If it 1is 1irrational to assume that all
long time residents "contributed"” to the state, it may be
equally irrational to assume that all long time residents
suffered subs tantial past hardship.

There is one universal hardship which equates with

territorial residency -- the lack of franch ise. It is

conceivable that a Longevity Bonus Program intended to

compensate for that lack of representation would be
constitutionally permissible. However, that vrationale would
only justify the January 3, 1959 residency requirement -- not

the 25-year continuous residency provision of the act.

A much <closer question 1is posed by the program®"s goal
of allowing elderly Alaskans to remain 1in the state who would
suffer particularly severe hardship 1if they were financially
required to relocate. Justices Dimond and Matthews of the
Alaska Supreme Court believe this may be a constitutionally
permissible goal substantially furthered by a durational

residency requirement:

"o a state Longevity Bonus I require(s)
lengthy residency. Both those programs, however,
are apparently designed to help those individuals
who would like to retire 1in the state but cannot
afford to do so because of the high ~cost of
living. The state might well want to [limit the
benefits to those that would suffer the most
hardship by being forced to leave, and it seems
reasonable to suppose that a long period of
residency would be some indicia of close ties Lo
Alaska and the disruption that leaving might
cause." Zobel 11, 619 P.2d at 469 n. 2.3 (Dimond
dissenting”



The Department of Law, in fact, has concluded that the
Pioneers” Home may be constitutionally defensible as a
reasonable means of accomplishing precisely this goal.32
Indeed, one option considered in this report would award
longevity bonuses on the basis of hardship caused by relocation

which in turn would be measured _in part by length of
residence. By making length of residency "some 1indicia"™ (619
P.2d at 469) of the hardship of relocation, the option would
avoid the indictment of overbreadth which was fatal to the
permanent dividend fund distribution program in Zobel 111.

Finally, as to the ALB program®s goal of providing an
incentive for a specific subclass of Alaska®"s elderly to remain
in the state, the courts in all Jlikelihood would view that
purpose as merely discrimination for 1its own sake. See Zobel
11, 72 L.Ed. 2nd at 678-679. Presuming that only long-time
residents have the requisite "wisdom and experience™ to warrant
subsidization 1is hardly likely to impress the U.S. Supreme Court.

B. Varying Goals of Several Longevity Bonus Options.

There 1is a substantial difference of opinion as to what
an amended ALB program should accomplish. As noted previously,
the legislature may wish to retain one of the major goals of the
existing program -- allowing those elderly with the closest ties

Lo Alaska to continue to live here.

321982 Op. Atty. Gen. (November 26, 1982) at 25.
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Alternatively, the fiscal consequences the various
alternatives may be the primary consideration. As previously
discussed, 1if legislation 1in conformity with the Vest settlement
is enacted, an additional $11 million must be appropriated as
retroactive bonus payments to July 1, 1982. Several of the
options which propose to phase out the program, or which propose
a conversion to permanent fund earnings, are partially or
primarily directed at this end.

The primary goal of the Jlegislation may also be to
protect those currently most dependent upon the bonus. The
current 0Old Age Assistance 1income level 1is S546.00 per month and
there are approximately 2,300 elderly Alaskans receiving state
assistance. Since the longevity bonus 1is not included in the
calculation of income for state assistance, the practical
consequence of a phase out or termination of the program would
be to materially reduce the available 1income of the poorest
elderly Alaskans. Moreover, as noted in Section 1(B), ante,
there are a large number of elderly Alaskans who are currently
only marginally above the existing state poverty level.

There are two options particularly sensitive to this
goal -- the phase out of the ALB program in conjunction with a
correlative rise 1in state assistance levels, and the option of
compensating those who would suffer the most hardship by

relocation.

-21-



With respect to this goal, however, it should be
stressed that the existing ALB program has been purposefully
sturctured so as to not be a "welfare program.” Precisely for

reason, the program is administered by the Department of
Administration, rather than the Department of Health and Social
Services, and any conversion to a "need-based" program will
undoubtedly offend the dignity of many elderly Alaskans.

Finally, there is the possible goal of providing a long
term, stable bonus program which frees the general fund from
increasing commitments. The annuity and state social security
options are primarily directed at this goal.

C. Consequential Effects of Any Amendment To The

Longevity Bonus Program.

Any change to the Longevity Bonus Program may have two
consequences which must be considered: D) the continued
eligibility of ALB recipients for other state or federal
assistance programs; and (2) tax consequences on participants.

As noted 1in Section 1(A), ante, under federal law the
ALB is excluded from the definition of "income" for many federal
assistance purposes. 33 As long as any amendments to the ALB
program continue to base eligibility "solely on attainment of
age 65 and duration of residency,”™ and remain sufficiently

similar to the existing program so as to be Tfairly called a
program established prior to July 1, 1973," the exemption would

be retained.

33see n. 3, ante.
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any

material
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in eligibility

raise the risk that the

new benefit will be included as "income,™ and many elderly
Alaskans will be terminated from the applicable federal
program. The Department of Health and Social Services has
estimated the impacts from a loss of the longevity bonus
exclusion. Those estimates appear at Appendix B of this report.
Anticipating the same problem with permanent  fund
dividends, the legislature, in the 1982  Special Session,
provided that the state would substitute lost benefits for a
period of rour months. 34 -Obviously, and to the extent
possible, any amendments to the ALB program should either be

tailored to

separate statutory

payment.35

The

program become

the

tax consequences

existing

income

particularly

report®s annuity option

Il (F), post.

1. The existing longevity bonus program is taxed
the Internal Revenue Code;
2. Any ALB program which 1is based on need,
characterized as a "social benefit program
promotion of the general welfare," would in
likelihood not be taxed by the IRS; and”"6

NAS 43.23.075.

35see 42 U.S.C. 51382(a)(b)(6).

e~See irs Revenue Rulings, 63-136, 1963-2 C.B. 19;

1968-1 C.B. 446; 72-340, 1972-2 C.B. 31; 78-170, 1978-1 C.B.
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3. On February 27, 1981, the Internal Revenue Service
ruled that dividends distributed under the state"s
prior permanent dividend fund legislation -- the
statute invalidated in Zobel 11l -- were taxable under
the Internal Revenue Code.J/ While the IR.S has. yet
to rule on the existing dividend program, it 1is likely
that taxation of the permanent fund dividend could be
deferred 1if it 1is wused to fund the annuity or social
security options discussed in this report.
. DISCUSSION OF ALTERNATIVES

A. Expanding The Class Of Alaska Longevity Bonus

Recipients To Include All Elderly With One-vear's

Presidency.

There are currently some 9,425 Alaskans who receive
bonuses totally $28.28 million. This proposal would require
additional appropriations for (1) bonuses for an additional
3,803 people; and 2 additional clerical support in the
Department of Administration. The additional costs would total
$12 million in FY 1984, increasing to $13.7 million in FY
1988.38

These appropriations are in addition to the $11.4
million retroactive award required under the Vest settlement.

The advantages of this option are two-fold. First, it
is one of the constitutionally "safest"™ options. Second, since
eligibility would remain dependent on "duration of residence" --

albeit only one-year -- in all likelihood it would fall within

che existing ALB exclusion to federal assistance programs.

371RS Index Nos. 0061.40-00; 0451.20.00; 0102.00-00.

"Department of Administration draft fiscal note, January

11, 1933.
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Additionally, while theoretically any "one-year"
elderly Alaskan could take advantage of this progranm, the
demographics of .Alaska"s elderly (see Section 1(3), ante) are
such that the primary beneficiaries of this option would be
those who have lived in the state from 10 to 25 years. Whether
such a program wou_d encourage in-migration 1is problematical.

In addition to obvious fiscal disadvantages, this
alternative would dilute the dignity and recognition attendant
the current bonus to tqe point of non-recognition.

B. Phase Out The Existing Longevity Bonus Program.

One of the options analyzed by the Sheffield
administration would phase out the ALB Program by reducing
benefits by S50.00 each year beginning with FY 1984. By paying
$200.00 a month to 13,228 recipients vrather than $250.00 to
9,425, the net increase to the program in FY 1984 would be $2.1
million. In fiscal year 1985, however, when the bonus is
reduced to $150.00, there will be a net decrease of $8.7 million
in program costs.

This option has been unfavorably viewed by the
administration, and apparently was prepared only as a point of
comparison. Despite 1its fiscal benefits, the proposal protects
no one. The poorest of Alaska“®s .elderly would suffer the most.
Sir.ce, as discussed previously,(Alaska longevity bonuses are not
counted 1in existing state and federal assistance income limits,")

the needly elderly person in Alaska receives, currently, a



subsidized monthly 1income of $546 for Old Age Assistance,) plus
$250 from the ALB progranm. This option would thus materially
reduce state assistance 17"/els.

C. Phase Out The Existing Longevity Bonus Program With

A Contemporaneous Increase In State Assistance Levels.

The apparent "preferred"” option of many with the
Sheffield administration 1is to gradually increase state 0ld Age
Assistance levels while at the same time gradually decreasing
the amount of the 1longevity bonus. The program would function

in the following manner:

CHART 1.
YEAR OLD AGE ASSISTANCE LEVEL ALASKA LONGEVITY BONUS
FY 1983 $546 $250
FY 1984 $596 $200
FY 1985 $646 $150
FY 1986 $696 $100
Fy 1987 $746 $ 50
FY 1988 $796 $ 0

In analyzing the Tfiscal 1impacts of this alternative,
assumptions must be made about how many elderly Alaskans will
become eligible for 0ld Age Assistance as the OAA income level
increases, and how many of the newly eligible will be inclined
to seek assistance as their longevity bonus gradually diminishes.

Regardless of which assumptions are uied, the impacts
upon the longevity bonus program, are, of course, identical to

the "phase out"™ option. Those 1impacts would be as follows:
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CHART 2.

ADDITIONAL COST (SAVINGS) TO THE ALB PROGRAM (in millions)

FY 1984 2.1
FY 1985 (3.7)
FY 1986 (19.2)
FY 1987 (30.9)
FY 1988 (44.1)

The fiscal 1impact wupon the Department of Health and

Social Services” 0AA program is far more difficult to
determine. The Department of Administration has used two
alternative assumptions -- (1) <chat of the 13,228 -elderly in

Alaska, 5% will become eligible and apply for public assistance
as the 1income level 1is increased to $796 1in FY 1988; or (2) that
25% of the elderly will become eligible and apply for assistance
during that period.

We believe that the 25% possibility may be closer to

the truth. Approximately 30% of Alaska®"s elderly have monthly

incomes marginally above existing assistance levels -- fronm
$500-$800 per month. 39 If those figures are accurate, as many
as 3,968 will become eligible for public assistance -- in

addition to the 2,300 currently on the OAA program.

The second variable involves the sizp i-r the benefits
which the new clientele will receive. The Department of Healtl
and Social Services has assumed that each new recepient will

receive the mean benefit currently given or projected for

39Assessment, od¢. cit. n. 11 at 31.
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existing receipients -- $295 1in FY 1984.

In computing the fiscal 1impacts for this option, we
have used the following three assumptions:

(1) Of the 3,968 elderly whom <current data suggest
could be eligible for the increased OAA program, 2500 will in
fact applv. This figure arbitrarily discounts both those who
will decline to apply for psychological reasons, and those who
will not apply because the minimal benefits to them are simply
not worth the bother;

(2) Because we have discounted those who will receive
minimal benefits, we have retained the "mean benefit" assumpt-ion
employed by the Department of Health and Social Services; and

(2~ The new recipients will be evenly distributed over
each of the five years -- so that in each year an additional 500
recipients will be added to the OAA program.

Additionally, persons who become eligible for O0ld Age
Assistance will also become eligible for Medicaid. The State's
Medicaid budget for FY 1983 is $65 million dollars. 48% of that
figure -- or S31.2 million -- 1is paid by the State. Some 23% of
that budget -- or $7.17 million dollars -- 1is attributable to
those currently on O0ld Age Assistance. IT the OAA population
doubles over the next five years -- as our assumptions presume
that it will -- there will be an additional cost of $7.17
million (not adjusted for inflation) to this option, chargeable

in equal portions to each of the next five fiscal years.
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With these assumptions, the following chart 1illustrates

the possible net fiscal impact of this option:

CHART 3
——————————— IN MILLIONS -~————————-
Added
Year # Add. Mean Benefit Medicaid Added Net
on OAA Costs ALB Costs
(Savinas)
FY 1984 500 $295.02 1.4 2.1 5.27
FY 1985 1000 345.02 2.8 (8.7) (1.76)
FY 1986 1500 395.02 4.2 (19.2) (5.90)
FY 1987 2000 445.02 5.6 (30.9) (14.60)
FY 1988 2500 495.02 7.0 (44.1) (29.30)

Thus, even with fairly liberal assumptions vregarding
the number of additional OAA clients and Medicaid costs, this
option will begin saving money 1in FY 1983.

Moreover, for those elderly 1in the $300 - 80" per month
income range who pay some federal taxes, thr- option would have
advantages, since increased need based assistance, unlike the
longevity bonus, should not be taxed under the Internal Revenue
Code.

One obvious disadvantage of this option is that it
transforms the longevity bonus program into a welfare scheme.
Persons who currently receive $796 or less per month
including the bonus -- will 1indeed be "held harmless” under the
option, but only at the expense of applying for assistance to

the Department of Health and Social Services.
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Moreover, those current elderly bonus recipients whose
monthly incomes (excluding the bonus) exceed $796 per month will
receive no protection under this option.

Finally, because welfare payments are generally viewed
by the <courts as involving "basic necessities of life" (see
8104A), ante), the durational residency requirement for
increased old age assistance must be dropped from one year to 30
days.” The minimum national old age assistance level under
the federal Supplemental Security |Income system -- which O0AA
supplements -- . A person with $600 a month
income in a "minimum benefit" state is presumably 1ineligible for
old age assistance (including Medicaid) in that state, but could
become eligible under the Alaska system upon 30 days residency.
While the mere prospect of an additional $196 per month (in FY

1988) is unlikely to induce people to retire in Alaska, the

concommitant provision of Medicaid services -- including full
nursing home coverage -- may have that effect. If a person can
obtain free nursing home <coverage -- valued at between $40 -
$60,000 per year -- simply by spending the month of August in

Anchorage, the State may face a rather remarkable in-migration
problem indeed.
D. Retaining A Modest Longevity Bonus, While Providing
A "Need Based"™ Supplement.
This option 1is largely a variant of option C, and has

been discussed by the Sheffield Administration as a means of

N Shapiro v. Thompson, 394 U.S. 618 (1969).
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retaining some longevity bonus payment which could not be
considered "welfare."

Under this option, the longevity bonus, as with Option
C, would be gradually reduced to, say, $100.00 per month. As
the fiscal information for alternatives B and C suggest, this
alternative would result 1in a savings to the longevity bonus
program of $19.2 million by FY 1986.

To compensate for the loss of $150.00/mo. to the needy,
ei ther State OAA limits could be increased by $150, or a
separate "need based bonus supplement™ could be established by
the Department of Administration.

The advantage of the latter option is that although
based on "need,"™ applicants will not be dealing with the
Department of Health and Social Services, and may view the
supplement 1less as a form of welfare. Additionally, since the
supplement will be provided jnder a program other than State
OAA, its recipients would not be entitled to Medicaid (including
nursing home coverage) unless they are otherwise eligible for
OAA under existing limits.

Additionally, the "need" is not necessarily limited to
financial need. As  this- report"s discussion of Option |
indicates, longevity bonuses may be apportioned according to the
hardship which the elderly would face by being forced to retire

outside Alaska.
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The disadvantage of a separate '"need based" program in
the Department of Administration is, of course, the necessary
creation of a parallel bureaucracy in state government.

The® fiscal costs of this option have not been developed
by the administration or this report because of the variables
involved -- the size of the remaining "basic" longevity bonus,
and the question of administration. Costs of administration
aside, the net savings to the State should be substantially
similar to the FY 1986 figures for Option C -- in which the
declining longevity bonus payment would be $100.00 per month.
The projected net savings of $5.9 million would certainly exceed
the costs of even a parallel bureaucracy within the Department
of Administration.

E. Gradual Increase In The Age Of Eligibility.

Another option explored by the Administration would
reduce the durational residency requirement for a bonus to one
year, but raise the eligibility age each fiscal year. For FY
1984, the age would be raised to 66; to 67 in FY 1985; and so on.

This option would have a substantial fiscal impact
until fiscal year 1988, at which time mortality would have
reduced the class of beneficiaries below existing levels. For
FY 1984, the option would <cost an additional $9.5 million
dollars beyond existing funding levels, according to the

Department of Administration.



This opticn -has been quite unfavorably received. It
has been facetiously but not unfairly vreferred to as the
"newcomer®"s bonus program." A recent migrant born prior to June
30, 1918 would receive a longevity bonus for [life, while a
long-time Alaskan born subsequent to that date would receive
nothing.

F. Self-Sustaining Annuities.

The prior _.live options were developed by members of the

administration, although the administration has not Tformally

"sponsored" any particular approach. Moreover, severa? of the
options -- particularly the ™"graduated age"™ and "phase out"”
options -- were developed more as comparative conversation

pieces than as actual proposals.

The following five options -- commencing with the
self-sustaining annuity -- were prepared by the authors of this
report.

Under the self-sustaining annuity option, individuals

would no longer receive a permanent fund dividend under
AS 43.23. Rather, those dividends would form the corpus of a
self-sustaining annuity account from which the individual would
receive an annuity commencing at the age of 65.

According to Department of Revenue projections, the
permanent fund dividend payment for FY 1984 will be $365.00,
rising gradually throughout the remainder of this century to

S952 in the year 2000.
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Given this level of ~contribution to the corpus, a
self-sustaining annuity account will produce an annuity roughly
equivalent to the existing longevity bonus (with a 3 percent
annual cost of living adjustment; for those who are currently 40
years or younger, and who will be residents of Alaska each of
the next 20 years. For various age groups, the annuity
entitlements at age 65 as a percentage of the "target" annuity
($3000/yr. plus 3% per annum) would be roughly as follows:

Current age Annuity as a %
of target annuity

25 358%
35 161%
40 100%
45 66
55 21
Obviously, some transition measure is necessary for

those who are simply incapable of accruing a sufficient corpus
by the age of 65 to be entitled to the "target annuity". The
general fund, simply put, will be required to make up the
difference, although, over time, that "differential™ will
decrease as annuity accounts assume some significance.

Many of the options explored in this report could
suffice as & 20-25 year shrinking general fund obligation. One
option particularly tailored to the annuity approach would be to
allow those who are at or near the age of 65 to continue to
receive their permanent fund dividends 1in cash, with the PFD

being subtracted from the longevity bonus amount. For those in
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the 40-60 year age group, the general fund would simply fund the
difference between their annuity and the "target" figure.

Under this "transitional measure", the general fund
"residual™ payment would be based on the amount necessary to
supplement the annuity corpus assuming that an individual
received a permanent Tfund dividend every year. There would
seem, in this regard, no obligation on the part of the state to
give a larger general fund supplement to someone with two PFD
crad:.ts than to someone with 15.

Thus, in Tfiscal year 1994, when current 55-year olds
first receive their annuity, they would receive a state
supplemental of 79 percent of the target annuity -- regardless
of the actual PFD credit any individual has accrued.

The remaining question, obviously, 1is what to do about
the person who 1is currently 65. If that individual®s supplement
is the same 1in 1994 as a new annuitant -- 79% -- he will in fact
receive less than the new annuitant since he will have only his

permanent dividend, vrather than a 21% annuity, to make up the

difference. Conversely, if the grandfathered PFD recipient
received a full target annuity in 1994, he would be at a
substantial advantage over the new annuitant. The reason is
this: while the new annuitant has earned a substantial portion

of his target annuity by foregoing his cash dividend each year,
the "grandfathered" recipient has both enjoyed the dividend, and

its earning power, over that same period of time.



The question is largely one of equit; nor the
legislature. Either approach is defensible. While the latter
scenario would seem to discriminate 1in Tfavor of the existing
elderly, the Alaska Supreme Court has recognized the legitimacy
of creating preferential grandfather rights for those who have
come to depend upon an existing state program.”

In either case, the difficulty with this "transition"”
option is that the longevity bonus program continues to be a
substantial drain on the general fund for 20-25 years to come.
Under the transition option described above, the FY 1984 budget
for the ALB program would be increased by $6 million dollars
over existing funding Ievels./9

Through Aetna Insurance Co., we investigated the
alternative of simply purchasing a lifetime annuity for all
chose currently 65 or older. Unfortunately, the <cost of a
lifetime annuity for all Alaskans 65 or older would be
prohibitive -- in the neighborhood of $300 to S400 million.

Finally, the Legislature should consider using the
administration®s options C and/or D as a transition measure.

The short term fiscal®™ impacts of those options are superior to

those of a simple general fund supplement.

~Commerc ial Fisheries Entry Commission V. Aookedak, 606
P.2d at 1259-61.

N-Assuming that the ALB of the ‘"grandfathered <class"” is
reduced by the $365 permanent fund dividend, each of 13,228
persons will receive a payment of $2,635 this year -- totaling $34

million dollars.
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For all of the short term problems of an annuity
program, the long term- advantages should receive equal time.
First, in a period of 20-25 vyears, the general fund will no
longer be encumbered with the 1longevity bonus program. Second,
the eventual size of one"s annuity payments would be a function
of the number of permanent fund dividend contributions that have
been credited to the annuitant®s account. We seriously doubt
that a successful durational residency claim could be made to
this aspect of the progranm. An annuitant with three years
contributions could no more claim that he 1is due an annuity
based on 20 years contribution than could a 1996 resident claim
not merely the $787 <cash dividend available that year, but
rather some $6,000 which his predecessors had amassed by being
residents of Alaska since 1984./O

We believe th t there 1is a strong case for distributing

annuities only to persons who are residents of Alaska at the

"Because future annuities are a direct Ffunction of actual
past payments to the program, the program does not ‘“reward"
presumed contributions but simply returns actual investments, cf.
Zobel 1, 619 P.2d at 435 (Rabinowitz conc.) Nor is the option
akin to a situation where prior tax contributors are excused Tfrom
funding the present needs of government, as with the tax repeal
scheme at 1issue 1in Zobel 1. At any point 1in time, each Alaskan is
treated quite equally ~ Being entitled to [N annuity credit if he
or she resided 1in the state for six months during the pertinent
year.
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time. Partially for reasons discussed below, no individual will
have a "vested right" to an annuity in the future. A purpose of
the annuity program will be to alleviate the particular
financial harc"ships caused by retirement 1in Alaska -- a purpose
which we believe is constitutional. This goal would be served
only by confining actual annuity payments to Alaska residents.
Second, and particularly if the program 1is properly viewed as
conferring an economic benefit not wupon the <crediting of an
annuity account, but rather upon annuity distribution, the state
certainly possesses the right to prefer 1its own residents 1in the
disposition of its resources.”

There are, of course, other issues surrounding the
annuity option. Many Alaskans will wundoubtedly wish to retain

the existing cash benefits of the permanent Tfund distribution.

Alaskans will not be, however, totally without recompense. An
annuity account for younger Alaskans in particular -- at least
for those planning to stay in the state -- will one day lead to

substantial benefits.
0Of course, the prospect of a lucrative retirement
account is a product ~f the legislature™s continued willingness

and ability to devoto 25% of permanent fund earnings to the

44Reeves, inc. y. State, 65 L.Ed. 2nd 244, (1980); see also

White v. Massachusetts Council of Construction Employees,

U.s. , No. 81-1003 (U.S.S.Ct., Feb. 28, 1983)(distinguishing

Hicklin v. O0”heck, 437 U.S. 518 (1978).
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annuity program. Unquestionably, at some point in time, a
material percentage ofthe permanent fund"s earnings will be
necessary for general government expenses. The point at which
that will require access to more than 75% of the fund"s earnings
is problematical.

The tax consequences of an annuity program warrant
detailed discussion. As noted previously, the Internal Revenue
Service may well rule that permanent fund cash distributions are
taxable. Conversely, ifcredits to an annuity account equal to
the permanent fund dividend are not tax exempt, the real
economic value and perce ved political worth of an annuity
option is substantially lessened.

The annuity program envisioned by this report 1is not
employer/employee related, and therefore would not qualify as an
exempt plan under the Internal Revenue Code.”"* Nor was
serious consideration given to qualifying this annuity option as
an Individual Retirement Account -- because (1) the state 1is not
a qualified financial 1institution to administer such an account;
(2) the required terms of an IRA were not compatible with the
option considered; and (3) any "state required” IRA -- even if
possible -- would severly impinge on the tax planning
flexibility of individual Alaskans.*”"

Nonetheless, it 1is our opinion that the annuity option

should result in the deferral of both the permanent fund

*5cf. 26 U.S.C. 8401-404

46see 26 U.S.C. 8408.



dividend contributions and accrued .nterest under the Internal
Revenue Code. The courts and the IRS have generally ruled that
contributions to an unqualified "annuity," "retirement”™ or
"deferred compensation™ plan are nonetheless tax deferred if the
individual is not in "constructive receipt” of the annuity
contributions, and the contributions do not represent a present
"economic benefit.

Combining the standards of that doctrine with the
attributes of the proposed annuity program, the program should
be taxed deferred for the following reasons:

1. IT the State were to purchase individual annuities
with each permanent fund dividend, with each resident being the
beneficiary, the resident would have a vested and secured
interest in the contribution, and would thus have received a
current "economic benefit." If, however, the State were to
merely give the annuitant an unsecured promise of payment,
purchasing an annuity account with 1itself as the beneficiary in
order to provide a funding source for tr.at promise, there would
be no "current economic benefit" and taxation would be
deferred.48 This is one customary means by which employers
obtain tax deferral of an unqualified plan;

2. A person is in "construct .ve receipt” of an

annuity confibution 1if he has current access to the

47u.s. v. Goldsmith, 586 F.2d 810 (Ct.Cl. 1978).

~d.
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contributions without substantial terms and limitations.
Under this report®"s option, under no circumstances would an
annuitant be entitled to -ithdraw anything until annulti; are

actually distributed;

3. To underscore the contingent nature of the
-- such that the IRS <could not reasonably <conclude that it
represents a "current economic benefit" -- the annuity wi.1l only
be received 1if the person 1is an Alaska resident at the time of
the pertinent distribution.

Our only hesitancy in this regard 1is the February 27,

1981 ruling of the |IRS that even 1if an individual chooses to

defer vreceipt of his permanent fund dividend, it 1is taxable in
the year that it could have been received. The ruling, however,
"may not be used or cited as precedent," and, even if of
precedential value, 1is distinguishable from this situation. The

ruling 1is con. istent with the proposition that the individual
cannot have unfettered discretion in choosing the year in which
income will be taxed. While an individual does have unbridled
choice 1in determining when to take a permanent fund dividend, he
will have no choice as to the time of rece-ipt of his annuities.
Moreover, where a person would have an absolute right to a
deferred dividend, he will have no right to annuity distribution
unless he is an Alaska resident at the tinme.

For tax reasons, then, the annuity option must be

carefully structured. The former permanent fund dividend must

49id.



be used by the State to purchase an annuity for itsown account,

with itself as the beneficiary. The annuity income received by
the State will then be wused as the Tfunding sourcefor the
annuity payments --although technically and necessarily the
annuity income could be used forany fiscal purpose.

A far closer question arises with respect to the effect
of this option on other public assistance programs. Generally,
annuity income is included in the calculation of income for
various assistance programs.50 If, however, this option can
be characterized as a continuation of the longevity bonus
program, then, the existing Jlongevity bonus 1income exclusionb5”
may persist. If --consistent with tax considerations -- the
only "annuity" is the one purchased by the State as a Tfunding
source, then the existing longevity bonus program can be
retained in both name and substance, with the amount of the
bonus still dependent upon residency history. After all, under
the option, (1) a person must be a six month resident 1in order
to obtain a single PFD, and must be eligible for the annuity at
the time of distribution;52 (2) the amount of annuity is
dependent upon the number of PFD ™ credited to the individual-®s
account; and (3) the "grandfathered"” class of existingelderly
would presumably be required to meet a one-year durational

residency requirement.

5QSee, 42 U.S.C. 8&l332(a)(a)(2)(B).
51See 42 U.S.C. 51382(a)(b)(2)(B).

52see n. 8, ante.



The above, of ~course, is an argument -- it is not

necessar il.y the law, which in final measure will be largely
determined by the federal officials involved. The exposure to
existing assistance programs -- at least for those not within
the grandfathered transition class -- must be considered a risk

of this option.

Even if, however, annuity distributions are considered
"income"™ to various assistance programs, the corpus of the
annuity account will not be. A person may be disqualified from

a federal assistance program not only if his 1income exceeds a

certain level, but as well if he has alternative available
resources which he can upon from at any time. However, in th;s
instance, a true "annuity corpus" does not exist -- since the
only annuity runs for the benefit of the State. Moreover, even

if federal officials were toview the "corpus" as belonging to
the individual, it cannot be withdrawn prior to actual
distribution.

G. State Social Security System.

In large part because of the need for a lengthy
transition period with a self-sustaining annuity plan, this
report also considered the possibility of a state social
security system funded by a portion of the permanent fund
dividends distributed under AS 43.23.

Under this system, a sufficient portion of each

resident®s permanent fund dividend would be withheld <=cn year
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to fund a retirement program designed to pay each Alaska
resident of 65 years or older with one-year®s residency $250 per
month, with a moderate cost of living adjustment each year.

In assessing the feasibility of this option, the most
important variable was the projected growth in Alaska®"s elderly
population. The difficulties facing the federal social security
system are due in part to an increasingly large percentoge of
elderly 1in the population.

For fiscal year 71983, the Alaska Department of Labor
projeLts that there will be some 13,672 elderly in Alaska --
approximately 3% of Alaska®s population. The Department has
projected that that population, as a percentage of all Alaskans,

will remain relatively static through the year 2000, when, out

of a population of 831,000 people, there will be 25,158

elderly.”

We believe that those projections are overly
conservative, and do not take into account the significant
nationwide trend of increased elderly population. Nor do those

projections include the retirement years of the post World War
Il "baby boom™ generation -- which will begin about the year
20101

Accordingly, in projecting the 1long term impact of this

option on permanent dividend distribution, we have used the

~"Alaska Population Overview, Alaska Department of Labor,
1981
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national growth patterns projected by the federal Social
Security ninistration, which are as follows:

YEAR % OF ELDERLY POPULATION

1950 8.1

2000 13.1

2025 19.5

2050 21.8

Using those assumptions, Travelers® |Insurance Co., on

our behalf, calculated the percentage of permanent fund

dividends which would be required to fund a "pay as you go
system.

For fiscal year 1983, the calculations are relatively
straight-forward. Given an aggregate distribution of some $169
million 1in permanent fund dividends this year, approximately 25%
would be needed to fund a "pay as you go system."

However, even assuming a 3% cost of living adjustment
in the payment each vyear, the percentage needed to fund the
program decreases. This is because permanent Tfund earnings will
increase at a rate substantially higher than inflation. From
the year 1983 to 2000, the average funding required would be 15
to 19 percent of the distributions, while, 1in the years 2000 to
2025 (and assuming continued growth 1in permanent fund earnings)
the funding amount would be 10-12 percent.

Thus, if the withholding remains static at 25% over the
course of several vyears, the resultant excess would begin to

build a savings account of substantial magnitude, which at some
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point in the future would make the program partially, or perhaps
totally self-sustaining.

One obvious advantage of this option is that it frees
the general fund from ALB obligations immediately. Conversely,
by materially reducing the annual, permanent fund dividend, it
obviously raises some political difficulties.

Additionally, the social security option could likewise
be tied to contribution history -- although not 1in the precise
manner of the annuity option. The federal social security
system currently fully covers any individual who had "not less
than one quarter of coverage ... for each calender elapsing
after 1950 ... except that 1in no case shall an individual be a
fully 1insured individual "unless he has at least 6 quarters of
-overage." Because, in the future, some portion of the
benefits will be paid by the "savings account”™ vresulting from
the static 25% contribution, we believe that a s-imilar
contribution history requirement could be established in the
legislation.

Even more so than the annuity option, there would be no
"current economic benefit" from the program. By ‘“"educing the
permanent fund distribution by 257», and funding a retirement
program from which the individual may or may not ultimately
benefit, we believe it extremely unlikely that the IRS would

conclude that the reduced sum is in some manner taxable.

5502 U.S.C. S414(a) (1)



Morever, we believe there 1is a substantial likelihood
that the existing ALB exemption in federal law « could be
retained. Indeed, stripped to 1its essense this option does
little more than alter the funding source of the ALB progranm.

The primary risk of the progranm is all the more
apparent in light of the current difficulties with the federal
social security system. While option F would be funded by a
currently purchased annuity, younger Alaskans would be
contributing to this option on the mere hope that the requisite
amount of permanent fund earnings would remain available for the
program well into the 21st century. The "savings account"”
created by the static 25% withholding 1is intended to alleviate
that problem; however, regardless of the rate of growth of that

account, there 1is plainly some risk in this option.56

For example, under our population projections, there will
be 30,747 elderly in Alaska in the year 2000. The permanent fund
distributions® for that year wunder AS 43.23 are estimated by the
Department of Revenue to be $792 million, of which, under our
static 25% withholding, $198 million would be placed in the social

security fund. In that vyear, with a 3% COLA, <“the maximum monthly
bonus will be approximately $390. Even if every elderly Alaskan
is eligible for full benefits under the law®s contribution
requirements, the maximum payments would be $120 million -- with a
savings account deposit being made in that vyear alone of $70
million. 0f course, many of these elderly may not be Tfully

eligible, and some who are eligible may not be residing 1in Alaska
during that vyear.



Finally, there is some advantage to the existing
elderly in thissystem over theannuity option. The existing
elderly would have a net loss of only 25% of their permanent
fund dividend, rather than the entirety of the benefit under the
annuity approach.

H. Health Insurance For The Elderly.

The state of health insurance for the elderly, and

indeed for all Alaskans, has already been the subject of

considerable study,57 and legislative activity. 58 Because
of the obvious critical importance of adequate health care
coverage for Alasxa“s elderly, the option of providing

comprehensive health insurance for Alaska®s older citizens in
lieu of the Ilongevity bonus was 1included 1in this report as an
option.

While the Department of Law report found that health
expenses were a major use of the longevity bonus for only 5.5%
of its sample, the 1976 longevity bonus study found that 29% of
the bonus recipients used at least a portion of the ALE for
medical care,while 11% wused a portion of che bonus for

"insurance of all kinds."59

N"Alaska Comprehensive Health Care Financing Study, Batelle

Human Affair Research Center (1981)
5«HB 641, 12th Leg. 1st Sess. (1981)

59ALB Survey, op. cit. n. 9 at 22
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In fact, almost all of Alaska®s elderly receive some
kind of public or private health coverage assistance -- either
through Medicare, Medicaid,, public and private retirement
programs, Veteran®s benefits or the Indian Health Service/Public
Health Service.

When assessing the health insurance option, the two
obvious questions are: (1) how severe are the gaps 1in existing
coverage; and (2) how much would it cost to fill those gaps?

The major source of health insurance coverage for the
elderly in Alaska is obviously Med;care -- a federal insurance
plan which ©provides hospitalization for those eligible for

. .. 60 . . -
social security and medical insurance Tfor an additional fee

of $12.20 per month.

Both the hospital and medical insurance contain
substantial deductibles, i.e. the first $304 of the hospital
bill -- and co-payment requirements (20% in the case of medical

insurance.)

Nursing home coverage under Medicare is severely
limited -- confined to post-hospital care in a "skilled nursing
facility” for short periods of time.

It is difficult to determine how many resident Alaskan

elderly are on Medicare -- available statistics are bloated by
Medicare claims submitted by tourists. There are some 9,323
6742 U.S.C.88 426.1393(c). A person ineligible for Social

Security may obtain Medicare hospitalization insurance Tfor $113
pet month

-49-



retired persons 1in Alaska receiving social security -- and hence
eligible for Medicare.61.

The largest group of elderly Alaskans ineligible for
Medicare are rural residents, primarily Natives, who do not have

a sufficient wage earning history to qualify for social

security. All Alaska Indians, Aleuts and Eskimos are eligible
for IHS -- which provides a broad range of services depending
upon available facilities. IHS Is, however, primarily a direct
provider of facilities -- it does not make cash payments for
services such a custodial care 1in a nursing home. Moreover, it
is currently facing severe cutbacks in areas such as

reimbursement for health-related travel expenses”.

The most comprehensive health coverage in Alaska is, of
course, Medicaid. To be eligible for Medicaid, one must meet
the State public assistance income limitations. As noted
previously, there are currently some 2300 elderly Alaska
citizens on Medicaid. Medicaid does <cover virtually unlimited
nursing home residency.

The most glaring deficiency in Alaska health care for
the elderly is the lack of coverage for institutionalization in

custodial environments such as nursing homes. Nursing home

"lnterview, Ms. P. Eubanks, Field Rep. Social Security

Admin. (Feb. 24, 1983)

62interview, Ms. P. Roberts IHS, (Feb. 23, 1983)
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fo
races in Alaska run from S90 to $172 per day . The costs are

simply prohibitive for anyone not on Medicaid -- indeed, of the
467 elderly Alaskans currently residing in State nursing homes
(other than the Pioneers Homes), all but 31 are there under
Medicaid, or Alaska ™ General Relief Medical Assistance.

Conversely, nursing home rates in Washington, for
example, have been estimated by the Department of Health &
Social Services to vary from $50-$60 per day. It is not known
how many elderly Alaskans are institutionalized in lower
forty-eight custodial care facilities; however, it 1is apparent
that wunless one is eligible for Pioneer Home placement, a
nursing home can be afforded 1if, at all, only by relocating to
the lower forty-eight.

Three private organizations were asked to estimate the
premium amount required to supplement Medicare and other
coverage for Alaska's elderly to provide health insurance
equivalent to the existing Public Employees®™ Retirement System"s
retiree coverage, and to include comprehensive nursing home
coverage. Neither Travelers Insurance, nor Aetna Insurance felt
capable of providing an estimate.

However, insurance consultants frequently wused by the
state for matters such as <che public employees Supplemental

Benefits System estimated that to provide supplemental coverage

63Alaska Nursing Home Census, Alaska Department of Health
Social Service, 12/31/82
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for Medicare, insurance could be provided at a premium of
approximately$70 per individual per month. This would include

comprehensive nursing home coverage.

Medicare 1is currently a primary insurer -- that s, the
State could provide for Supplemental coverage without
endangering basic Medicare eligibility. Moreover, and in all

likelihood, supplemental State coverage could properly provide
otherwise uninsured Alaska Natives with those costs not covered
by the Indian Health Service.

The major difficulty 1is Medicaid. Medicaid eligibility

is very much contingent upon the unavailability of
"resources". Currently, the State only pays 48% of a
Medicaid"s patient bills. IT a State health insurance policy

was considered a "resource" the State could find itself footing
the entirety of a Medicaid patient®s bill.

Of course, the State would hardly need to "supplement"”

any Medicaid coverage -- Medicaid coverage itself being
essentially inclusive. The statute, could simply exempt
Medicaid recipients from the coverage of the policy. The issue
posed by such an enactment is whether the State would be
frustrating the Congressional goals behind Medicaid -- which 1is
to provide a health coverage means or last resort -- thereby

running afoul of the Supremecy Clause.

6*42 U.S.C. 51382(a)(1)(B)
"Florida Lime 8 Avocado Growers v. Paul, 373 U.S. 132 (1963)
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Assuming that the

State

supplement Medicare, IHS facilities

retiree coverages, and that the
accurate, there remain two
insurance option. First, it is of
elderly -- who will merely continue

difficulties

the price of their longevity bonus.

Secondly, there 1is the

in-migration. IT a year®"s residency

were required for free and unlimited

potential of in-migration may

potentially justifable <components

mitigate this potential:

1. IT a purpose

allow Alaska residents to continue

if nursing home coverage is

could be limited to Alaska institutions,

required,

661t 1is possible, although we

would rule that supplemental
constitute a "basis necessity
possible durational residency

would be supplemental to a host
programs, and would not be based,

health

of

of
on

v. Maricopa County, 615 U.S. at 261.
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limit resident tuition discounts to 1in-state wuniversities.”
The difficulty, obviously, 1is that existing Alaskan nursing home
capacity 1is limited. Whether unlimited nursing home coverage
for all Alaskans would result in the expansion of existing
facilities 1is debatable;

2. For the reasons cited with respect to the
and social security options, eligibility for health insurance
coverage might properly be based wupon contribution history if
() a portion of the individual®s permanent fund dividend is
used to help fund the insurance program;and (b) the funding 1is
in excess of current needs, in order toamass the same type of
"savings account" envisioned with respect to the social security
option.

1. LONGEVITY BONUS PREMISED ON INDIVIDUALIZED

RE1.OCATION HARDSHIP.

As noted 1in Section 11(A), ante, there 1is some judicial
support for the view that it 1is permissible for Alaska to
establish a program intended to benefit those who would suffer
the most hardship by financially-coerced relocation from the
state, and to measure that hardship 1in part by mduration of
residence.

This option relies upon that support, and involves

three steps:

67starns v. Malkerson, 326 F.Supp. 234 (D. Minn. 1970), aff;
mem. 401 U.S. 985 (1971)
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1. cataloging those criteria which would
differentiate those Alaska elderly who would suffer relatively
more hardship by being forced to retire outside the state, and
who need Tfinancial assistance 1in order to remain in-state;

2. translation of those subjective <criteria to a
point system similar to that wused by the Alaska Commercial
Fisheries Entry Commission; andfift

3. structuring of that point system such that (d)
administrative costs are minimized; and (b) successful
applicants are confined to a pool vroughly equivalent in number

to existing bonus recipients.

Indeed, the structure of this option 1is similar to the

Alaska Limited Entry Act -- which translates certain very
subjective criteria -- such as "economic dependence on the
fishery" -- into an objective point system. It does so, of
course, at a bureaucratic price - approximately $2.5 million a

year for a pool of applicants originally roughly equivalent to
those which this option would affect. It also does so at other
costs, which will be discussed below.

It is not difficult to catalog the criteria which would

set our "relocation hardship" pool aside. Duration and
continuity of residence would be one criteria, as would,
perhaps:

1. income;

2. location of family;

68see AS 16.43
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3. location of property; and

4. ethnic, religious, and cultural ties.

Although 1income and duration of residency would play a
role in determing eligibility, no one factor alone would be
dispositive.

It would not be difficult to translate these factors
into a point system; nor would 1t be particularly difficult to
structure that point system to limit the class of successful
applicants. The proposal, however, does suffer  fror the
following disadvantages:

1. Since most Alaskan elderly have lived here more
than 10 years most Alaska elderly will suffer some demonsterable
hardship from relocating -elsewhere -- although a certain
perce:nt.age obviously do not require a longevity bonus to remain;

2. The alternative also 1involves the establishment
and funding of a new bureacracy -- an intrisically unworthwhile
undertaking, but one which nonetheless would cost far less than
simply opening the class to all elderly Alaskans;

3. Perhaps the most obvious disadvantage is the
burden that it would place wupon elderly Alaskans themselves.
There would presumably be a lengthy application form, together
with evidentiary requirements, and 1in some cases, adjudicatory
hearings. The Limited Entry Commission 1is currently 1involved in
some 120 judicial appeals - a number which 1is either at or

below historic levels. According to the Commission®s FY1984



budget presentation, there 1is a current backload of some 325
administrative adjudications.

Attorneys will be required -- regardless of what
efforts 3re undertaken to make the process simple and informal.
The difficulties facing the elderly applicant are thus rather
apparent.

J. GRANDFATHERING

This report closes with one of the simpler alternatives
-- opening the <class of longevity bonus recipients to all
elderly Alask;ns with one year®"s residency, and terminating the
program for the future. Persons eligible, or becoming eligible
this year will be "grandfathered 1 and will receive a longevity
bonus for life. The fiscal impacts of this alternative are, for
FY1984, 1identical to option A, and will obviously decline in the
future due to mortality and relocation.

The obvious advantage of this program 1is that it
protects those currently on the longevity bonus program.
Equally, it deprives those approaching the age of 65with any
expectation of receiving a bonus.

We Dbelieve that this option is constitutionally
permissible. The Alaska Supreme Court shares the general view
of the constitutionality of grandfathering laws -- as long as
the grandfathered class itself 1is constitutionally defined. 8°

Plainly, the state legislatures

69commercial Fisheries Entry Commission v. Apokedak, 606
P.2d at 1259-61.
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have the right to terminate social programs while protecting
those who have come to rely on their benefits.

4. CONCLUSION

As noted at the outset, the purpose of this report 1is
merely to provide a threshhold feasibility review of various
options for amending the longevity bonus program. Through
discussions with administration officials, legislative staff
members, consultants and private 1industry, we have attempted to
highlight the major issues surrounding each alternative, and
provide at least rough information on each question raised. If,
after the Judiciary Committee has identified two or three
relatively attractive options, the effort expended over the past
three weeks on 10 proposals can be condensed into the pursiit of
three, proposed legislation and a more intricate analysis of the

preferred options can be promptly transmitted.



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

FIRST JUDICIAL DISTRICT

RODNEY G. VEST,
Plaintiff,
V.

MARIAN SCHAFER and STATE OF
ALASKA,

Defendants.

Case No. 1JU-82-1103 Civ.
AGREEMENT AND ORDER OF SETTLEMENT

WHEREAS, in 1972 the Alaska Legislature enacted the
Alaska Longevity Bonus Program (AS 47.45.010 ejt. seq.) which
currently provides, inter alia, for the payment of $250 for each
month of continued residency by bona fide Alaska residents over
the age of 65 who were domiciled in Alaska on or before January
3, 1959 and who have maintained a continuous domicile in Alaska
for 25 years;

WHEREAS, the purpose of the Alaska Longevity Bonus
Program is among other things, to reward elderly Alaskans for
their past contributions to the state and territory, and for past
hardships suffered during territorial and early statehood days.
AS *7.45.170 ;

WHEREAS, since 1972, the State of Alaska in good faith

has administered the Longevity Bonus Program in the belief that

i Appendix A



the rewarding of prior residency was a constitutionally -
permissible purpose;

WHEREAS, in upholding the State®"s prior Permanent Fund
Dividend distribution program, the Alaska Supreme Court ruled
that "reward[ing] those Alaska residents who have chosen to stay"
is a constitutionally permissible purpose. Williams v. Zobel,
619 P.2d 448, 460 (Alaska 1980);

WHEREAS, Justices Dimond and Matthews, 1in dissenting 1in
Williams v. Zobel, believed that the Longevity Bonus Program
would withstand constitutional scrutiny (619 P.2d at 469, n.13);

WHEREAS, on June 14, 1982, the United States Supreme
Court, 1in invalidating Alaska®"s prior Permanent Fund Distribution
Program, ruled that a statutory purpose of rewarding prior
residency was constitutionally impermissible. Zobel v. Williams,

U.sS. , 80-1146;

WHEREAS, because of the U.S. Supreme Court"s decision
in Zobel v. Williams, it appears the Longevity Program may not be
deemed constitutional;

WHEREAS, c¢ serious and good faith disagreement has
developed and the Alaska Legislative Council questions whether
the appropriate remedy is to expand the class of recipiants of
monthly Jlongevity bonuses, or alternatively, to invalidate the
entire program and cease payment of monthly bonuses to any

person;



WHEREAS, this uncertainty regarding the appropriate
remedy derives from &2, Ch. 205, SLA 1972, which provides, with
respect to the Longevity Bonus Program:

If any provision of this Act, or the

application of a provision of this Act to

any person or circumstances is held invalid,

this entire act shall be considered invalid.

WHEREAS; wunless and until the question of appropriate
remedy 1is resolved by this court, or a settlement of this
controversy 1is achieved, it is reasonable and prudent that the
State of Alaska continue to administer the Longevity Bonus
Program in the manner provided by statute;

WHEREAS, on July 6, 1982, Plaintiff Rodney Vest filed
the above-captioned action, seeking as relief his inclusion in
the Longevity Bonus Program of "any . . . bona fide Alaska
resident who 1is 65 years or older....". Complaint, Prayer for
Relief, para. 2;

WHEREAS, ON July 23, 1982, Plaintiff Vest filed an
amended complaint seeking to have this case certified as a class
action under Alaska Rule of Civil Procedure 23 on behalf of all
bona fide Alaskans of the age of 65 or older, and furtv-r seeking
as alternative relief the invalidation of the Longevity Bonus
Program, or the payment of retroactive bonuses "in amount equal
to what they would have been entitled to obtain under the program

had the unconstitutional criteria never been in place or



enforced."” First Amended Complaint, Prayer for Relief, paras.
4-6.

WHEREAS, there are currently 9,124 recipients of
monthly 1longevity bonuses, and many of these recipients are of
modest means, and depend upon the monthly bonus for sustenance,
and the termination of the longevity bonus payments to these
individuals could cause great and irreparable harm;

WHEREAS, because of the uncertainty with respect to the

i
appropriate remedy, the parties are desirous of settling this
litigation in a manner which affords meaningful relief to
Plaintiff Vest and others similarly situated, but which also
ensures the continuation of monthly bonus payments to existing
recipients;

WHEREAS, the parties are further desirous of achieving
a settlement which will finalize and constitute a full and final
accord of the rights and liabilities of the parties hereto;

WHEREAS, there may be as many as 4,000 persons who are
similarly situated with Plaintiff Vest - to wit, bona fide
Alaskans of the age of 65 or over - who are not currently
receiving longevity bonus payments because of the residency
requirements of the statute;

WHEREAS, the parties agree that, because of the nature
of the rights of recipients involved in this litigation, a
one-year residency requirement 1is reasonable, necessary and

appropriate in order to demonstrate bona fide Alaskan residency;



WHEREAS, a full and final settlement of the partiesl
rights and liabilities hereto cannot be achieved until all
persons similarly situated with Plaintiff Vest are certified as a
class *nder Alaska Rule of Civil Procedure 23(c);

WHEREAS, the settlement envisioned by the parties
includes the retroactive payment of longevity bonuses to
plaintiff class commencing and including July 1, 1982;

WHEREAS, the payment of such retroactive bonuses to an
expanded class of recipients would require the appropriation of
sums above the amount currently appropriated for the longevity
bonus program for fiscal year 1982-83. Moreover, and because of
the Alaska Legislative Council®s view of the non-severability
clause, quoted above (effecting the expansion of the class of
longevity bonus recipients), such payments may require the
enactment of curative legislation;

WHEREAS, it is therefore necessary, in order to
effectuate this settlem” it, for appropriate legislation to be
enacted;

WHEREAS, the Alaska Legislature 1is a coordinate branch
of government of the State of Alaska, and 1is represented 1in this
action by the Attorney General;

WHEREAS, notwithstanding the above, the Attorney
General cannot in any manner bind or compel the Alaska

Legislature in the exercise of its legislative powers;



WHEREAS, on July 16, 1982, the Alaska Legislative
Council moved to participate in the above-captioned action as
amicus curiae, it is agreed that the Alaska Legislative Council
may participate in all negotiations of any settlement, the filing
of briefs and may participate in oral arguments; however, the
Alaska Legislative Council agrees that it will not be involved in
discovery proceedings 1in the event the case is ultimately
litigated and will not become otherwise 1involved 1in accordance
with the terms of this settlement agreement;

WHEREAS, and while the Alaska Legislative Council
cannot bind the Alaska Legislature 1in the exercise of its
legislative powers, the Alaska Legislative Council can and is
willing to commit its best efforts to the enactment of
appropriate legislation during the Tfirst regular session of the
13th Alaska Legislature;

WHEREAS, and subject to (1) the certification of
plaintiff class, (2) the Superior Court"s approval of a
settlement proposal herein, and (3) the commitment of the Alaska
Legislative Council to use its best efforts in the enactment of
appropriate legislation, plaintiff class 1is agreed that such
action will provide full and adequate consideration for the
promise and agreement of plaintiff class not to seek relief in
any form with respect to the Longevity Bonus Program through and

including the adjournment of the first regular session of the
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13th Alaska Legislature or June 30, 1983, whichever ever eve
comes Tfirst in time;

WHEREAS, nothing herein is to be construed as an
admission by the State of Alaska as to the unconstitutionality of
the Longevity Bonus Program;

WHEREAS, except with respect to the good faith of the
State =>nd its agents, nothing herein 1is to be construed as an
admission by either party in the event the settlement agreed to
here 1is not consummated;

NOW THEREFORE THE PARTIES STIPULATE AND AGREE AS
FOLLOWS; %

1. All actions and proceedings in the above-captioned
case, other than

(a) the certification of plaintiffs class

(b) the approval by the Superior Court for the State of

Alaska, First Judicial District of this proposed

settlement agreement, and

(¢) any further approval by the court necessary to

consumma..- the settlement agreement after the

certification of plaintiffs class,
are stayed through and including the date of adjournment of the
first regular session of the 13th Alaska Legislature or June
30th, 1983, whichever event occurs first in time. Procedures for
class certification shall be submitted to the Court for review no

later than September 10, 1982, and the parties will request the



Court to render 1its order with respect to the notice procedures
forthe said class no later than September 24th, 1982. Notice to
the class shall be transmitted, along with the proposed
settlement and the conditions necessary to affectuate the
settlement, on or before October 11th, 1982. The State of Alaska
will undertake reasonable efforts to assist Plaintiff to locate
those persons 65 years or older as of July 1, 1982, who have been
bona fide Alaska residents in the state of Alaska for one year
immediately prior to that date. In the event this settlement
agreement 1is not consummated for whatever reason, but the class
certification has been certified by the court as set forth above,
the Plaintiff shall not be precluded from seeking an enlargement
of the class and a certification thereof so as to include other
persons having a shorter residential duration within the State
and may also seek a greater retroactive recovery.

2. The Alaska Legislative Council shall utilize it
best efforts to secure the enactment, during the first regular
session of the 13th Alaska Legislature, of the following
legislation;

(@) Legislation which treats equally all bona fide
Alaska residents of the age oi 65 or older with respect to their
residential qualifications to receive any "longevity bonus
payments" or any substitute benefits from July 1, 1982 and
thereafter for as long as the legislature may determine to

continue such a program. Bona fide Alaska residents are those



who continuously resided in the state for one year 1immediately
prior to the: date of eligibility; and

(b) Any appropriation which might be required
the legislation described 1in paragraph (a), 1including the
retroactive payment of bonuses.

3. IT the Alaska Legislature passes legislati
described 1in 2(a)-(b) above at any time during the first regular
session of the 13th Alaska Legislature and the Governor signs the
said legislation or otherwise allows 2(a)-(b) to become law so
that 2(a)-(b) will be effective no later than Ninety days after
enacted, the above action shall be dismissed with prejudice,
subject only to the determination of attorney fees by the Court.

4. IT the above-captioned action 1is dismissed under
paragraph 3 above, all claims or rights of any class member
(except those class members who exercise their right to opt out
under Rule 23 of the Alaska Rules of Civil Procedure), with
respect to the Longevity Bonus Program, shall be merged 1into the
judgment of dismissal and extinguished;

5. IT the Legislation described 1in 2(a)-(b) above is
not enacted during the first regular session of the 13th Alaska
Legislature or in any event no later than June 30, 1983, then
this agreement shall be null and void, except that the Plaintiff
and the class certified, together with ar.y additional members, if

there 1is an enlargement of the class, may prosecute this case as

to
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if this agreement had not been entered into, it being the intent
of the parties that certification of the plaintiff class, or the
enlargement thereof, shall not be affected if this agreement
becomes null and void;

6. The obligation of the Alaska Legislative Counc
under 2 herein 1is contingent upon certification of plaintiff
class under Alaska Rule of Civil Procedure 23(c), which class
shall include each and every indi ;idual of the age of 65 or olde
who, as of July 1, 1982, had continuously resided one year
immediately preceding that datf- within the State of Alaska, and
in the event that a class 1is certified which is less inclusive
than as above described, the State of Alaska has reserved the
right to waive the protections of this paragraph in whole or in
part. Nothing 1in this paragraph is intended to modify or affect
the certification of the class or the right of the Plaintiff to
enlarge the class if this agreement becomes null and void.

DATED this day of , 1982.

DATED:- QU ~ WAVA RS LAjUj2L*~ 2.
Attorney for Defendants
Marian Schaefer and /
State of Alaska

WILSON L. CONDON
ATTORNEY GENERAL

DATED:

Henry J. Camarot

Camarot, Sandberg & Hunter
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DATED:

DATED:

islative Council
cus Curiae

William Ruddy
Robertson, Monagle,
Eastaugh & Bradley

ORDER

IT IS SO ORDERED.

Hon. Walter Carpeneti
Superior Court Judge



PROGRAM NAMF.

Medicaid -
Nursing Home

Medicaid -
Regular

PROGRAM
DESCRIPTION

Provides payments

on behalf of needy
persons in nursing
homes for cost of

care

48% federal
52% state Tfunds

Provides payment
for necessary
medical care on

<ehalf of recipients
of Old Age Assistance

federal, 52%
state funds, 48%

TYPE OF
BENEFITS

Vendor
Payments

Vendor
Payment

852.90 n/a n/u

546 802 n/a
(net)

n/a

n/a

ALB

EXCLUDEP

Yes

Yes

ELDERLY
ALASKANC

up to $45Q/mo.

app. 2300
eligible, of
whom app. 943
use benefits
each month

MEAN

BENEFIT

$3600

$1027/
uscage

ELDERLY
AT RISK
775%
is app. 120
included
500 at risk
>S1
app. 1200*

*Includes 500 at
risk in SSI program



PROGRAM NAME

"0ld Age
Assistance

Food Stamp
Program

Supplemental

Security
fn.zc:.«e(SSX)

Energy
Assistance

General Relief
(Medical)

PROGRAM
DESCRIPTION

Payments to needy

A federally funded
prograin designed to
promote the health
of the nation's
population by
raising the levels
of nutrition among

low-income households

Federally funded
& administered
program pro—
viding assistance

to needy persons who

are aged or dlsablqd

100% federal funds

Grants to low-
income households
to offset energy
costs

100% state-funded,
provides medical
assistance on Be-

TYPE OF
BENEFITS

Monthly
Cash

Food con-
pons that
are used
In place
of money

Monthly
Cash

Vendor
home

energy
credit

Vendor
Payment

half of needy persons.

For elderly,
provides drugs for

primarily

Medicaid eligible persons

on OAA nnd SSI

ALB
EXCLUDED
546 802 n/a n/a Yes
490 650 810 970 No
This 1is net monthly
income
284,30 426.40 n/a n/fi Yes
(net)
$851 $1113 $1375 $1637 Yes
(net)
$300 $400 Yes,
or for
same as SSI elderly
and/or OAA
(net)

ELDERLY MEAN ELDERLY
ALASKANS BENEFIT AT RISK
app 2300 246.70/mo. app 1200*
*includes 500 at
risk in SSI
1700 $32 per person -0-
(random sampling
of 10-elderly cases.)
app 900 app $228 mo. 500
app- 1400 $475 300-400
2750 cllglhles $50/mo. app. IA75
»pp. 30% of usenge
whom use benefits
Ap| 11x B

3






IK THE SUPREME COURT OF THE STATE OF ALASKA
DON GILMAN, et al

Appellants,
V.

HARRY V. MARTIN, et al.,

Appellees. Supreme Court No. 5937 m

SUPPLEMENTAL BRIEF OF
AMICUS CURIAE STATE OF ALASKA

WILSON L. CONDON
ATTORNEY GENERAL

By: Robert M. Maynard
Assistant Attorney General
Department of Law

Pouch K, Capitol Building
Juneau, Alaska 9S811
(907) 465-3600

Filed in the Supreme Court
of the State of Alaska

This Q2P day of July, 1982
ROBERT D. BACON

CLERK OF THE SUPREME COURT

BY :
Deputy Clerk



TABLE OF CONTENTS

TABLE OF AUTHORITIES ... ... ...... e
l. INTRODUCTION AND SUMMARY .......... K e

L. ARGUMENT L e e e e et ieaeceiaeceaamaeaaaanan

A. ZOBEL 111 STANDS FOR ONLY A FEW NARROW

PROPOSTTIONS i ee i iaeaamas

B. THE ONE-YEAR RESIDENCE REQUIREMENT 1S A VALID
TEST FOR ESTABLISHING THE BONA FIDES OF ALASKA

R S N

C. THE DISCOUNT PROGRAM IS UNCONSTITUTIONAL .........

1. The Program is Valid Under che Standards

Set Forth in Zobel lland Erickson............

2. = Zobel 111 Does NotAlter theResults of

the EricksonAnaly SIS .coummmr i oe i aaaaaann

D. IF THE COURT FINDS THE LAND DISPOSAL PROGRAM
TO BE UNCONSTITUTIONAL, IT SHOULD APPLY ITS

RULING PROSPECTIVELY ONLY i

FEE.  CONCLUS I ON .« e e e e e e iaeiaeiaeeeeeaes



STATUTES
AS 14.40.
AS 14.40.
AS 38.04.
AS 38.05.

AS 38.05.

AS 47.25.-

763.
825.
005(d)
057.

058.

PAGE

4, 27
27

33

1, 10, 34
1, 2, 4,
10, 34



I. INTRODUCTION AND SUMMARY

In a varies of cases- -- Williams v. Zobel, 619 P.2d 422
(Alaska 1980) (Zobel 1); Williams v. Zobel, 619 P 2d 445 (Alaska
1980) (Zobel 11); and Zobel v. Williams, __ U.S. __ , Op. No.
80-1146 (June 14, 1982) (Zobel 111) - this court and che United
States Supreme Court ruled upon yarious residency distinctions
relating to t;* .relief —<-Zobel I)..and.his£ributd?gi...af...permanentﬂ
fund-dividends. Zobel 11 and Zobel I11l1. These cases culminated
in Zobel 11?r in which the United States Supreme Court overturned
the then existing permanent fund dividend distribution .plan*

After Zobel 111, this court invited the State of Alaska
to submit an -amicus brief on the effect of Zobel IIl on the resi—
dency provisions of Kenails land disposal program x. light of the
state"s land disposal- lottery...”~xngram. (AS 387.05.058) The
state™s program requires one-year residency in order to qualify",
for the., lottery (AS 38.05.057). r In addition,?j.t .grants., a dis-
count of. .52 toward the purchase price"for...every.year of-residency
up to a maximum discount of 502 (10,."yearslJAS 38705.058) .

The residency provisions of the Kenai lend disposal
program are almost 1identical to the provisions of the state
program. As a result, a ruling .on the Kenai-program will be seen
as a ihIXTrig on the etate program. Consequently, the state will
present its arguments 1in support of the state disposal progran. so
that this court may make distinctions between the programs, if

they exist, or treat the programs similarly if no distinctions

exist. The state understands this to be the court"s desire by



its express reference to AS 38.05.058 in its order inviting the
state to appear as amicus curiae. In any event, the state urges
the court to expressly consider AS 38.05.058 in its ruling on the
Kenai land disposal program.
v — e

The position of the state-is that both the one-year
residence requirement -end the reside; e provisions of the” dis?
counTTjrogram. are constitutional®™ uwur.v.r Zobel 11lI. As to the
one-year residence requirement, Zobel 111 did not change the law
regarding using length of residence as a test of bona fide
citizenship. Consequently, that requirement is to be analyzed
under preexisting law. Under that analysis the one-year require—
ment is constitutional.

mihe discount program is also constitutional under Zobel
. Zobel 111, ‘including the concurring opinion of Justice
-""Brennan, would allow using length of residence as a basis for
distinguishing among bona fide residents as~Tong as the dis- (
tinction is related to a valid sr&tc interest.apart from simply
rewarding longer term residents! E.g., Zobel 1IIl, Brennan con—

currence at 5. 1/ The constitutionality of distinctions between

residents, however, appears to be limited by the implication 1in

Zobel 111 that even if there is a valid state interest, the Court
1. All cites to Zqpel 111 refer to the Court"s slip opinion. The
maiority opinion Chief Justice Burger 1is referred to as the

"Burger opinion,™ the concurring opinions of Justices Brennan and
0"Ci.nnor are referred to as the ™"Brennan concurrence”™ and
"0"Connor concurrence,” and the dissent by Justice Rehnauist 1is
referred to as the "Rehnquist dissent.”



will probably reject any distinctions which create an unlimited”-
ever-expanding number of permanent classed (i.e., where a 60-year
resident always wins over a 59-year resident, or a 10-year resi®-
dent over a 9-v,ar resident, etc.). As Justice Dimond noted 1in
his dissent in Zobel 11, it must be "at least likely that new
residents would achieve equality.” Zobel 11 at 468. Under the
discount plan, a valid state interest is furthered and the number
of classes of residents created is limited.
}he Court®s olding in Zobel 111 only estéblished.t@o
propositions "of law: ~ (1) rewards for past contributions cannot
be based on length of residence; and (2”"recognizing residency
\"accumulated prior to the" date G enactment of a-3tatute is not -
V rationally related to "the purpose®” of"creating”™" Incentive™s "to stay
<£"rTT~the future. Those holdings potentially apply only to awarding

discounts based on residency accumulated prior to 1978 (the date

of enactment of the discount program,. 1978 SLA, ch. 181, 8 6).

Otherwise, the discount program is unaffected by the holding in

Zobel 111.

A more difficult problem is the effect of the vigorous
dicta in Zobel 111 that all programs which create unlimited and
ever-expanding classes of residents are unconstitutional. Wheth—

er that dicta 1is the law of the Iland, however, need ‘riot be
resolved. Even though the reasoning of that dicta would have
overturned the dividend plan in its entirety, r.he court was un-—

willing to memorialize the dicta in a holding.



Therefore, the Zobel 111 dicta represents the water®"s
edge of constitutional restraints on residency requirements.
Since the residency discount is substantially less expansive 1in
its distinctions between residents, there is no call for expand-—
ing the rationale of the Zobel 111 dicta further to encompass
this program. Rather,, the program should be analyzed solely
under the modifi-d rational basis equal protection test expressed
in Stat? v. Erickson, 574 P.2d 1 (Alaska 1978). Zobel 11 shows
that the residency discount passes muster under that test.

Finally, the state urges this court to apply any ad—
verse ruling prospectively only so as to: (1) not upset any
ongoing propertv transactions (Moore v. State, 553 P.2d 8 (Alaska
1976); and (2) treat all participants 1in the program equally.

The state urges the court to look closely at the ques—
tion of residency. “There are numerous residency-based programs
that will likely be affectetl” by The analysis that will be de—
veloped in this case. Zobel 111 actually stands for a limited
number of narrow propositions; it is of little help 1in assessing
the constitutionality of a wide range of programs. Each program
has a different purpose; consequently, a means of analysis that
is broader than Zobel 111 must be developed; Length of residency
measures different attributes and furthers different purposesZlin,
for example, the student loan program (AS 14.40.763) and the
Pioneers Home program (AS 47.25). Both of these are different
from the land discount plan (AS 38.05.058) . A broad rejection of

"all length of vresidence plans -is” "clearly unwarranted. X



Conversely, a case-by-case rejection or approval tends to throw
doubt upon many perhaps legitimate programs.

A clarification of the iaw in this area 1is sorely need—
ed. Zobel 13TL added more confusion than it resolved. Because of
that existing confusion, we urge the court to give an expedited

consideration of the 1issues raised.

Il. ARGUMENT

A. ZOBEL Il STANDS FOR ONLY A FEW NARROW PROPOSITIONS

Despite its locai notoriety, the United States Supreme
Court opinion in Zobel 111 actually stands for only two proposi—
tions. First, making an award of benefits based on residency
accumulated prior to the date of enactment is not rationally
related to the purpose of granting incentives to continued resi—
dence. Second, a statute may not award benefits or rights based

on past contributions measured solely by length of residence. 2/

2. Although the majority opinion by Chief Justice Burger could be
read to deny all awards based on past contributions, the con—

currences of five of the justices would restrict its application
to contributions measured by length of residence alone.

The court”"today .reaffirms the -impor.tant. princ,i-pie, that,
at least with respect* to a<=.durational residency dis- r
criminationy a state"s-.desire "to reward citizens for
past contributions™ is ""clearly not a legitimate state
purpose."

Zobel 111, Brennan concurrence at 4 (emphasis added). See also
"la. , Brennan concurrence at 8-9 and O"Connor concurrence at 1,
n. 1.



Beyond these two holdings, the impact of Zobel 111 is
in its strong implication that the United States Supreme Court
will not tolerate a certain kind of discrimination befween_bona:
fide residents. This discrimination is the creation off"fixed,
permanent distinctions”between an ever-increasing number of per —
manent classes of conceaedl£Jbana."fxde resident £basfixL .on how
long they"TTlved in the state.” Zobel 111, Burger opinion at A.
See also Id. , Burger opinion at 9 (stating that it would be
"clearly impermissible” to "divide citizens into expanding
numbers of permanent classes"). Although the Court®s opinion
avoided ruling on the constitutionality of the "prospective"
portion of the dividend distribution plan, the concurring opin—
ions of Justices 0"Connor and especially Brennan leave little
doubt that that plan would not have passed constitutional muster.

The Court®s opinion in Zobel 111 restated the three
purposes advanced in justification of the distinctionsamong
residents made by the dividend plan. Thosepurposes were stated
as

(1) the creation of a financial incentive for

individuals to establish and maintain

residence in Alaska; (2) the encouragement of

prudent management of the Permanent Fund; and

(3) the apportionment of benefitsin recogni—

tion of "undefined “contributionsof various

kinds, both tangible and 1intangible, which

residents have made during their years of

residency. ™
Id., Burger opinion at 6.

The Court concluded that the distinctions among resi—

dents made under the plan did not satisfy the rational basis



test. Under the plan, residents were to receive greater benefits
ror greater durations or residency. -The -plan was also-to-be
applied retroactively so that residency before enactment of the
plan would also be counted toward increased benefits. The
Court®s opinion focused on the retrospective aspect of the plan.
The Court failed to see any rational relationship between this
retrospective aspect of the plan and the first two purposes noted
above. In that regard, the Court stated:

Assuming arguendo that granting 1increased

dividend benerits of each year of continued

residence might give some residents an incen—

tive to stay in the State in order to reap

increased dividend benefits in the future?

the State"s interest 1is not in any way served

by -granting greater dividends to persons for

their residency during the 21 years prior to

the enactment.

Nor does the State®"s purpose of furthering

the prudent management of* the Permanent Fund

and the State®"s resources support retrospec—

tive application of its plan to the date of

statehood.
Id., Burger opinion at 7.

The Court relied upon Shapiro v. Thompson,” 394 U.S. 618
(1969). to hold that the third objective --- to apportion benefits
in recognition of past "contri"jutions to the state -n_was"*not a"
legitimate state purpose. Thus, the Court concluded that the
distinctions were invalid under the equal protection clause at
least 1insofar as they were applied retroactively to provide

greater benefits based on length of residence before enactment of

the dividend plan.



In a concurring opinion written by Justice Brennan for
hir.self and three other members of the Court, it was emphasized
that

The Court today reaffirms the important prin—

ciple that, at least with respect to dura-

tional-resiaency discrimination, a State’s

desire "to reward citizens for past contribu—

tions”™ 1is "clearly not a legitimate state

purpose.”

Id., Brennan concurrence at 4, quoting from the Burger opinion at
7-8. Beyond that, Justice Brennan®s opinion indicates that at
least four of the Justices considered the constitutional concerns
raised by the dividend plan to be such as "might well preclude
even the prospective operation of Alaska®s scheme.”™ Id., Brennan
concurrence at 1.

f "zofiel 111, however, neither disturbed the case law on
using length of residence as a means of establishing®™ the bona

C" finSIT"oT"citizenship, nor ruled that all discriminations between

bona fide residents based on length of residency were unconsti-

> -

tutional per se. Even Justice Brennan, Twhose opinion is the

harshest of the attacks on the distribution plan; stated that
\ .

I { - -

"length of residence may . be used to test the bona fides of
Arisenship.” 1d., Brennan concurrence at 6. Concerning dis—
tinctions between bona fide citizens, Justice Brennan would only
automatically overturn residency discrimination having no inde—
pendent valid state interest:

It is, of course, elementary that the Consti—

tution does not bar the States from making

reasoned distinctions between citizens.

Insofar as those distinctions are rationally
related to the legitimate ends of the State



they present no constitutional difficulty, as

our equal protection jurisprudence attests.

But we have never suggested that duration of

residence vel non provides a valid justifica—

tion for discrimination. To the contrary,

discrimination on the basis of residence must

be supported by a valid state interest inde—

pendent of the discrimination itself.

Id., Brennan concurrence at 5.

It is noteworthy that the Court as a whole declined to
take an additional step and invalidate the prospective component
of the unlimited ana ever-expanding dividend distribution plan.
Although five justices signed on to the concurring opinions of
Justices Brennan and O0"Connor, and even though under the reason—
ing of the concurring opinions the entire program would have been
expressly overturned, the Court refused to make that holding.
Zobel 111, therefore, also stands for the proposition that the
residency provisions of the dividend plan represent "the water"s
edge™; 1H.e., that distinctions such as those made by the dividend
program mark the boundary into per se unconstitutional territory.
Distinctions between residents that are not unlimited and "ever-
expanding™ are not automatically invalid, and must be analyzed on
a case-by-case basis.

This case brings before the court plans which are sup—
ported by legitimate state interests and which are not as perva—
sive as the permanent fund plan in their distinctions between
residents. The question before this court is whether these plans

are so extreme as to cross the boundary marked by the dicta in

the Zobel 111I.



B. "THE ONE-YEAR RESIDENCE REQUIREMENT IS A VALID TEST
"CJ"OR ESTABLISHING THE BONA FIDES OF ALASKA RESIDENCE

Prior to reaching the specifics of the discount pro—
gram, it is appropriate to discuss that part of the land disposal
program which was not affected by the Zobel 111 decision: the
requirement of one-year residence as a precondition to qualifi—
cation. This is simply a length of residence requirement to test
the bona fides of citizenship.VIt is an objective requirement

v which 1is .constitutional, since neither -a--fundamental"political
right” or access to a basic necessity”of life is involved.

In order to be eligible to participate in the land lot—
tery itself, the only check on the bona fides of residency 1is the
one-year residence requirement. AS 35.05.057(b). However,- in
order to qualify for the discount to the purchase price ,f"addi—
tional criteria are added, namely that the person:

(1) has a place of residence in fhe state;

(2) be registered to vote in the state;

3) has not <claimed residence elseWHérefor. theﬁ
previous year/ and

(4) has otherwise acted in a manner to show that H}s

" intent is to remain in Alaska. AS 38.05.058(b)(2) - (5). If the
person is able to meet these requirements, he 1is entitled to
participate in the discount program.

Theone-year residence requirement appears in both the
statute authorizing the Jlottery [AS 38.05.057] and the statute

authorizing the discount [AS 38.05.058]. Since the qualification

for the discount applies only to those eligible to participate 1in

-10-



the lottery in the first place, the one-year residence require—
ment for the discount program is actually redundant of the one-
year requirement to get into the lottery itself. Therefore, the
issue is whether the state, as its only test, can require a one-
year residence requirement in order to assure that only bona fide
residents participate in the state land disposal lottery. 31
There 1is little question that "length of residence
may . .. be used to test the bona fides of citizenship.” Zobel
111, Brennan concurrence at 6. Here the purpose is not co create
distinctions between citizens, or bona fide residents, but to
determine whether a particular person should be considered a

resident at all.

3. What follows 1is an.analysis grounded in equal .protection.
Theoretically™ there 1is a distinction between discriminations r
vbettfeeh bona fide residents, which.”re analyzed under equal pro--
vtection,""and betweenPresidents and nonresidents, which are tested
under ~privileges and 1immunities analysis. Unfortunately, an
objective test using length of residency to determine whether a
person has the requisite "intent” to be a bona "fide* resident
falls in between. TTo the extent it denies benefits to those who
Vhave the subjective intent but do not meet the residence require--
ment, 1t is a distinction between bona-fide xesidents to be ana—
lyzed under equal protection..!"(To the extent that it withholds
benefits from nonresidents K the requirement |Is;.."tcFbe analyzed
under privileges and, immunities. In addition, the existing vag—
aries of the right to travel analysis is at the core of the pro—
blem. The confusion on this score is manifest in the United
States Supreme Court opinions 1in Zobel 111. Since, however, "a
state has more authority to draw ~HTI tinctions between_r.esid.ants
and non-residents than between,JLong-..-anc["shorf-ferm residents"..
(Zobel _11 at. 451* n.7), "if* the one-year-I residence/ Tequirement
epasses muster under equal* protection analysisCof" the rightT"to r
Itravelj i<t should suffice for privileges-..and e-eimmunities- e
/pttrpTdses* “* .
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Unfortunately, the terms "resident” and '“residence” are

often used loosely, even in court opinions. Bona fide residency, f
* *
r

or domicile"y., Tnvolves two separat-e elements: W,_ physical pre- C
'sence-, and (2) intent to remain” See,"e.g., State v. Adams, 522
P.2d 1125 (Alaska 1974). "Residence”™ or "being a resident” 1in
the set e of owning a home or otherwise living at a particular
location, meets only the first criterion.

"*Determining intent,~ however,kVisV,,a/jSote"."difficult- pro-

‘?—blem. There are\ two means by whichrintentf cSn*5e measured”

First, a “subjective” or dndividuafized-inquiry .cbuld”e*"made .
This would entail looking at indicators of "the -individualls state
oxE "mind such as voter registration, drivers ~ licenses, affidavits

< or sworn?®statements®, "or other such 1indicators of subjective

intent. \Second, an objective measurement, traditionally "length *
\of residence, could also be used.

Domicile 1is established by an actual physical *
presence in the state coupled with a ®incfl
""edent intent to make the state one®"s permanent
place of abode. “"-"Domicile-"-"tahfTdU "be esta—
blished rby physical presence in tlie
state for a .fixed period "vithotSC tlid"Intent
*td "permanently reside there, but the strong
presumption of domicile which arises from
physical presence is usually difficult to re—
but. " Thus, as a practical maTffer, domicile
mav.-be-establishea either through-al- -Sub je"c-

tive testll - examination ox the proponentrs
\ state of mind -- or through an "objeetivell™
rtfest - e.g., V durational resTdency

< .requirement.

The subjective test 1is, of course, dependent
to a large extent upon”conduct traditionally
indicative —of -domicilliary intent, e.g.,

i local voter registration.

-12-



Stare v. Adams, 522 P.2d 1125, 1126-27 (Alaska 1974) (emphasis
added).

The obvious advantage to" an objective residency test: is
that it is more easily administered t;a/\n 400,000 1individualized
determinations. Id. Therefore, unless the state"s interest in a
generally administered objective test of bona fide residency is
outweighed by a more 1important individual interest 11t is a

O «— e U - mm -f

\ reason,”1\and legitimate tool. Vlandis v. Kline, 412 U.S.. 441,
452- < 9, Starns v. Malkerson, 326 F.Supp. 234 (Minn. 1970),
affld, 401 U.S. 985 (1971). But 1f the individual 1interest in—
volved requires that the state program be analyzed with strict
scrutiny, then the state cannot generally use the objective test
of 1length of residency to determine bona fide residency.
Instead, a subjective or individualized test must be used. Dunn m
v. Blumstein, 405 U.S. 330 (1972); Shapiro v. Thompson, 394 U.S.
618 (1969); Memorial Hospital v. Maricopa County, 415 U.S. 250
(1974); State v. Adams, 522 P.2d 1125, 1126-27 (Alaska 1974). 4]
*Where strict scrutiny applies,”- a state can use length of resi—
dence as a qualification only when and to the extent that it is ’

vnecessary -for the administration of ttfe program.,.or™is otherwise

\\"hecesfsary to promote a compelling governmental "interest." t

.~Shapiro v. Thompson, supra at 634; Dunn”j~"Blumstein, supra;

4. The Adams position that all infringement on the right to
travel requires a compelling state interest has been abandoned
(Zobel 11 at 450-451). Therefore, all infringements on the right
to travel do not require strict scrutiny and the subjective
residence requirement necessary under strict scrutiny.



State v. Van Dorr, 502 P.2d 453 (Alaska 1S72). Furthermore,”the
o.nly time a "compelling state interest”™ must be advanced 1is when
f either a fundamental political right or a basi.c..necessity of Ti*fa"
is being withheld. 1 Zobel 1 at 426-427Zobel 111, Burger opinion

at 9, n.llj Memorial Hospital v. Maricopa Countv, 415 U.S. 250,
259 (1974).

Unlike/the right to vote*,” welfare benefits®, ot~accessr
to medical care;, qualification for participation in a state land
lottery does not involve a fundamental political right or a basic

...necessity of life. Therefore, strict scrunity 1iIs not appropri—
ate. Instead, the residency qualification i?"KTITe"tested under

rthe” modified rational basis standard set forth foT[S~tate v. Erick-

i stmT 574 P.2d 1 (Alaska 1978).

We will no longer regard all durational
residency requirements as automatically
triggering strict scrutiny and requiring -a
showing that such a classification is abso—
lutely necessary to promote a compelling
state interest. Instead,<we will balance the
Cnature and extent of the infringement on this-
<tight "[the right to travel) caused by the f - Fr
classification against the state"s purpose in v
enacting the statute and<fhe fairness and
-substantiality of -the relationship between
<i,that purpose anc® the classification.

Zobel 11 at 453. 5/

5. There 1is some indication that this court may he moving away
from the Erdpickson test in favor of the old rational basis test.
E.g. , Rose v.. Commercia) “A\sheries Entry Commission, ___ P.2d

Op. No. 2515 (Alaska, Ji"™ 11, 1982) at 31, n.6 (Rabinowitz, 77,
dissenting). If so, then both the one-year residence requirement
and the discount program would be subject to even less strict
review. Since, however, both pass muster even under the Erickson
test, they would meet a revived rational basis analysis as weil.
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There 1is little question that thes-statf has "the-rig™nt

=to impose . . . , as one element in demonstrating bona fide resi—
dence,- a reasonable durational residency requirement.” Zobel
111, Brennan concurrence at 6. “Ifie-question,ftthen, i&exher

\phfe®” 12-month requirement is reasonable in light of the Erickson
est.

First, a comparison with other constitutional residency
requirements 1indicates its reasonableness .< "A one-year require—
ment for resident tuition has been..TaeTd constitutional by the

"United States Supreme Court _(Starns v." kalkerson-,7326-?rSup-D. 234
riIBT*Minn. 1970), aff,d, 401 U.S. 985 Vlandis".vT"Kline, 412 U.S.
441 (1973)) "as has a one-year requirement”far divnrce~A"Sh"Srfa v .
<H"lcrWa,"."419 U.S. 393 (1975). fjJ The state"s interest 1in assuring
that persons _ying state land are actually bona fide residents *
< 1S sureTy."JebT.al to its interest in”-TGhent tuition”crbCaivorce.

In applying the elements of the Erickson test, first,
the right to travel is only slightly impacted by che requirement,
if at all. Theprivilege gained"is thgf right to enter a lottery
for the rights to" purchase property. < If thatcpersoir-*rinsf he or
she can -buy the property at mi.rket value. It is extremely doubt—

ful that the withholding of this benefit to participate in the

6. This court overturned a one-year requirement for divorce 1in
State v. Adams, sunra, however, the basis for that ruling was
expressly abandoned in Zobel 11. Zobel 11 at 450-451.



lottery for a period of one year could be any penalty or in—
fringement on the right to travel. Zobel 11 at 458.
Even 1if there 1is some marginal 1infringement,” the
"state"s interest 1in permanently disposing of one of its most
valuable-resources to boua- fi-de-residents is surely great. wAnd,
a one-year residence requirement 1is reasonable”as. lal,.sb3fting r
"Ndevice. ~For" example, given the seasonal nature of much of the
employment 1in Alaska, one-year”requirem«nt”"afsuiei thaf a
person is not merely temporarily here for eseasonaT employment.
Overall, a one-year requirement is a substantial enough*Uub®not
C overlengthy period so that it could reasonably be said that a

person intended to make Alaska his -or her home.

C. THE DISCOUNT PROGRAM 1S CONSTITUTIONAL.

1. The Procram is Valid Under the Standards Set Forth in
Zobel 11 and Erick.son.

A more substantia], equal protection problem 1is raised
by the residency discount. Without Zobel 111 the only question
would b.e whether the program meets the Erickson test. Zobel 11,
supra, at 452-453. As will be shown first, the discount plan
would be constitutional under that test. The final question is
whether Zobel 111 would change that result.

Since no fundamental political right or access to a

basic necessity of life 1is involved, the discount program s to



be measured under the Erickson balancing test. 7/ Zobel 1 at
426-427, Zobel 11 at 452-453. The first inquiry 1is to "the na-—
ture and extent of the infringement on [the right to interstate
travel] caused by the classification.IL Zobel 11 at 453.

The infringement is de minimus. The discount program
awards 1increasing benefits in the form of discounts of up to 507.
from the appraised market price. Applying the analysis of this
court in Zobel 11, this grant of differing discounts cannot be

characterized as a penalty or infringement on the right to

travel.
The new resident does, 1in fact, receive fi—
nancial gain for exercising his or her right
to cove into Alaska; and whatever "penalty"”
may accrue from the fact that the gain is not
as large as that realized by a long-term
resident we regard as a_ minimus.
Zobel 11 at 458." In fact, the infringement here is much less in

this, case than that of the permanent fund dividend. Unlike the
dividend, the discount 1is not automatically available. «TE5IU6nger
term resident must win a parcel of land” in a lottery; "lottery
in which all bona fide residents compete equally. Therefore, the
discount program does not automatically confer greater benefits
on longer tern residents -- the longer term resident may never
get the opportunity to exercise his or her discount, while the
shorter term resident may enjoy whatever discount he or she has

accrued 1immediately. This precondition of having to win a

7. Assuming that the Erickson balancing test 1is still applicable.
See supra, n.5.



Zobel Il at 458. 8/ The legitimacy and importance ofthispur—
pose was endorsed by this court in Zobel 1I. Id. at459-460,
n.33 at 459, and 461.

There 1i1s a fair and substantial relationship between
increased discounts toward the purchase price of state land based
on length of residency and the<purpose of stabilizing thepopula—
tion andencouraging residents to stay in Alaska. As this court
concluded in Zobel 11

The second of the listed purposes [population

stability and encouraging residents to stay]

is clearly related to the classification sys—

tem. A significant financial 1incentive is

created to encourage persons to maintain res—

idency in Alaska; and the stabilization of
long-term residents clearly reduces popula—

tion turnover, . .. As above, we do not
regard this system as imposing a "penalty”™ on
new residents. Thus we hold this purpose to

be permissible and therelationship clear

Id. at 461.

This conclusion is directly applicable to the discount
program. The prospect of increasing discounts surely encourages
people to stay in the state. Further, applying that discount to
the purchase of a piece of property in Alaska greatly® enhances a

person®"s ties to the state. This system is at least as

8. The discount program is either an incentive program or a

reward program, or both. To the extent that the program 1is a
reward for past contributions, that justification cannot be used
as a basis for its constitutionality. Consequently, this court

should analyze the discount program only as™an incentive to
induce the future action of maintaining residence.
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stabilizing and encouraging of continued residence as the receipt
of cash dividends. Coupled with the de minimus 1infringement on

the right to travel, the discount program is constitutional under

Zobel 11 and Erickson.
2. Zobel 111 Does Not Alter the Results of the Erickson
Analysis"!
As explained previously, the dicta in Zobel 11l repre—

sents the water"s edge for any per se constitutional restraints
on residency requirements. Plans which do not create unlimited
and ever-expanding classes of residents, or otherwise fall out—
side of the Zobel 111 dicta, must be analyzed on a case-by-case

basis in light of preexisting equal protection analysis.

"As for the Zobel 111 decision itself, it would poten—
tially only affect a small portion of the discount program. As ~
was mentioned previously,. Zobel 111 held that for the permanent

fund dividend program, recognizing residency prior to the date of
enactment was not rationally related to the purpose of encourag—
ing people to remain in the future. Under this holding, it would
only be residency accumulated prior to 1978 (the date of enact—

ment of the discount program) which would be called into

question.

In this case, however, the recognition of residency
accumulated prior to 1973 is only an incidental effect. See
Zobel 11 at A67, n.37. The program had to start somewhere, and,

unlike the dividend program, the award of increased discounts to

longer term residents does not directly lessen the portion of the
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"pie”” to be given newer residents. The value of the newer resi—
dents " discount would remain the same whether or not the older
resident began with a larger discount at start-up. Second, in—
validating residency accumulated prior to 1975 does not further
the legits-*.te purposes of the program; namety, creating an
incentive to stay. The legislature assumed a 10-year or longer
resident needs no further 1increased discount as an incentive.
Treating a 10-year resident in 1982 as a four-year resident will
not reawaken that 1incentive. Thus, unlike the permanent fund
dividend plan, to apply the Zobel 111 holding to the discount
program would serve no real purpose.

As for the Zobel 111 dicta, the land discount program
makes for more limited distinctions between residents than did
the dividend distribution plan. Even under the prospective
operation of the dividend program, a 50-year resident would be
preferred over a 49-year resident, Tho in turn was preferred over
a 48-year resident, and so on. This unlimited and ever-expanding
discrimination was viewed as much too pervasive by the Court 1in
Zobel 111. But the discount plan does not distinguish between the
50-year resident over the 49-year resident, over the 48-year
resident, etc. All are equal after 10 years. Instead, it 1is
only during the first 10 years of residency that distinctions are
made. These distinctions are rational and are drawn as part of a
program to induce persons to stay a significant period of time.
During that time a person may establish such roots that it is

unlikely he or she will leave. In addition, the person-can use
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che discount 1in purchasing property and further establish roots
in the state. Zobel 111 would not prevent this purpose or plan.

The United States Supreme Court did not rule on the
question of awards based on residency accumulated after the date
of enactment. The Court held that "[I]n our view Alaska has
shown no valid state interests which are rationally served by the
distinction it makes between citizens who established residence
before 1959 [sic] and those who have become residents since
then." Zobel 111, Burger opinion at 10 (emphasis added).

The Court was seriously divided in its views of the
prospective operation of the dividend plan. There were not five
votes to overturn the plan in its entirety. The dividend plan

represented the extreme which triggered severe expressions of

concern, but not outright rejection. As a result, the Court
stated than: "We need not consider whether the State could enact
the dividend prospectively only."” Id. Therefore, Zobel 111 does

not directly impact the continued operation of the discount
program-.

On the other hand, there 1is language 1in the concurring
opinions of Justices Brennan and O0"Connor which would lead to the
conclusion that even the prospective operation of the dividend
plan would have been unconstitutional. Justice Brennan wrote:

Jd write separately only to emphasize that the

pervasive discrimination embodied 1in the

Alaska distribution scheme gives rise to

constitutional concerns of somewhat [larger

proportions than may be evident on a cursory

reading of the Court®"s opinion. In my view",

these concerns might well preclude even the
prospectiv : operation of Alaska®™s scheme.
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Id., Brennan concurrence at 1. Later, Justice Brennan simply
states that "[a] scheme of the sort adopted by Alaska 1is incon—
sistent with the Federal structure even 1in 1its prospective
operation.” Id. at 3.

Justice O0"Connor would have applied privileges and
immunities analysis and, under her approach, would have stricken
both the retroactive and prospective applications of the program.
Justice 0"Connor believed that distinguishing between residents,
or between residents and nonresidents, infringes a fundamental
right for purposes of the Privileges and Immunities Clause:

Certainly the right infringed 1is "fundamen—

tal.” Alaska"s statute burdens those non-—

residents who choose to settle in the state.

It is difficult to imagine a right more es—

sential to the nation as a whole than the

right to establish residence in a new state.”

Id., 0"Connor concurrence at 6.

Justice 0"Connor®s approach would not distinguish be—
tween residency accumulated before the date of enactment and
after the date of enactment. Thus, five jJustices, the three
joining with Justice Brennan®s concurring opinion plus Justice
0"Connor, would Ulikely rule that the prospective application of
the dividend plan was unconstitutional. Consequently, it is
instructive to see if the apparent reasons for their dissatis—
faction would necessarily attach to the discount program.

In this analysis, Justice Brennan®s concurrence 1is

central. His opinion is the harshest attack on the dividend plan

and Justice 0"Connor®s analysis 1is expressly not favored by the



other eight members of the Court. Id., Burger opinion at 7, n.3;
Brennan concurrence at 2; Rehnauist dissent at 4, n.3. 9/

The core of Justice Brennan®s concern was the extreme
nature of the plan. He was alarmed by the all-inclusive and
"per asive discrimination embodied 1in the Alaska distribution
scheme.™ 1Id. As he explained later, the notion of a society
permanently divided solely on the basis of the assumption that
past residence means greater worth is an anathema to our national
ideals. At one point Justice Brennan explained the specific
aspect of the dividend plan he found offensive:

The Constitution places the recently nation—
alized..immigrant from a foreign land on an
equal footing with ®hose citizens of a State
who-are able to trace their lineaee back for
many generations within the stateTs borders.
The eighteen-year-old native resident of a
state is as much a citizen as the fifty-five-
year old native resident. But the Alaska
plan discriminates against tKe~ recently nat—
uralized Alaska citizen, in favor or the
Alaska citizen of longer duration:  Tut'l.dis-
.criminates against the -eighteen-year® 3ld na- m
tive resident, in favor or ail residents of"
longer duration”!- Ir the Alaska plan were
limited to discriminations such as these, and
did not purport to apply to migrants from
sister states, interstate travel would not

9. Besides the disagreement on Justice 0"Connor"s views on the
right to travel and its sole location in the Privileges and Immu—
nities Clause, it is unlikely that the Court would accede to her
view that all distinctions between residents and nonresidents who
have a place of abode in the state impinges on a fundamental
right. This would lead to more limitations on the right of a
state to draw distinctions between nonresidents and residents
than between residents themselves. This result is not consistent
with prior case law. See Zobel Il at 451, n.7.
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be noticedly burdened - yet those discrim—

inations would surely be constitutionally

suspect.
Id., Brennan concurrence at 4 (emphasis added).

This pervasive and unlimited-aspect also troubled Chief
Justice 3urger. He wrote

"Alaska®s reasoning [that JJ.asE...contributions

should be rewarded] .. vAwould permit the v

-state-8- to""d"ivide citizens into expanding

numbers of permanent classes; *Such"a~-result

"would be clearly impermissible.”
Id., Burger opinion at 9. Justice Dimond, 1in his dissent in
Zobel 11, touched on this concern when he distinguished Sosna v.
lowa, supra, and other durational residency requirements f.om the
dividend plan by explaining M[i]Jn Sosna it was at least likely
that new residents could achieve equality.”™ Zobel 11 at 468.

Thus i1t was the unlimited and pervasive discrimination
taat disturbed the Court -- where a longer term resident would
always be preferred over a shorter term resident., whether it was
50 years of residency over 49, or 10 years over 9 years. Unlike
other durational residency requirements, where equal treatment
was achieved at some point, equality could never be achieved
under the dividend plan. Like a race on a treadmill with a width
of one person, the second to enter could never catch up. Al —
though not specifically expressed, a majority of the Court clear—
ly viewed such an unlimited plan as inherently so indiscriminate
as to be presumed to reward residency solely for its own sake.

The Court would have recognized distinctions based on

residency, but those distinctions had to be drawn for a purpose



other than simply rewarding long-term residents. Whatever that
independent reason may be, a majority of the Court could not view
that reason as justifying an unlimited preference that would be
unending. They apparently believed that the state simply could
never rationally make a distinction between a 50-year resident
over a 49-year resident over a 48-year resident, and so on down
to the brand new resident. They viewed such distinctions as so
inherently arbitrary that the real purpose must be the belief
that length of residence is a badge of worth. As Justice Brennan

concluded:

In my view, it is difficult to escape from
the recognition that underlying any scheme of
classification on the basis of duration of
residence, we shall almost 1invariably find
the unstated premise that some citizens are
more equal than others. We rejected that
premise and, 1, believe, 1implicitly rejected
most torms of discrimination based on length
of residence, when we adopted the Equal Pro—
tection Clause.

Id., Brennan concurrence at 7.
But even Justice Brennan would allow distinctions based

on length of residence so long as simply rewarding residence was
i - .

not the underlying purpose.

smtT]he Constitution does not bar the states
from making reasoned distinctions between
citizens. Insofar as those distinctions are
rationally related to the legitimate ends of
the State they present no constitutional

< "difficulty, as our equal protection juris—
prudence attests. But we have never svig-
gested that duration of residence vel non
provides a valid justification for discrimi—
nation . To the contrary, discrimination on
the basis of residence must be supported dv a
valid state interest independent of the dis- =
crimination itself.



Id., Brennan concurrence at 5 (emphasis added). Justice Brennan
believes that such valid independent interests are few and far

between:

Ed * —® N

To be sure, allegiance and attachment may be®
; rationally measured by length of residence -

length of residence may, for example, be used

to test the bona fides of citizenship - and

allegiance and attachment may bear some ra-—

tional relationship to a very limited number

of State purposes. But those 1instances 1in

which Jlength of residence could orovide a

legitimate basis for distinguishing one citi—

zen from another are rare.

Id., Brennan concurrence at 5-6 (citations omitted).

A) .though we agree that the instances where length of
residence has an independent, utility as a device to further a
legitimate state interest may be rare, the state does not believe
that they are as rare as Justice Brennan implies. Justice
Brennan implied that there were only two categories that would
admit of an 1independent interest: ™testing bona fide residence
and qualifying for public office. Id. We believe that there are
other legitimate instances. For example, as Justice Dimond noted
in his dissent in Zobel 11, length of residence might be a reas—
onable tool to measure the present hardship that would be caused
by disrupting ties to the state. Zobel 11 at 469, n.13.

Whatever other 1instances may or may not exist™~~it is
surely legitimate to use length of residence as a tool "for in-
stilling allegiance and attachment. For example, AS 14.40.763
and AS 14.40.825 provide for forgiveness of student lo"ans based

on years of residence after completing school, with a forgiveness

of up to 50% (6 years)." This use of graduated length of



residence 1is clearly permissible. The purpose of the Iloan *
program is to provide the state"s residents with education -- it
is iIn the state®"s interest to have an educated citizenry.
Consequently, it is in the state"s interest to have those to whom
it loans money return to the state with the benefits of tha"t
education. The best means to induce persons either to stay or to
return after their education 1is.”" to "give an incentive to return
safuTstay:- The best way to apportion "that incentive 1is to relate
the benefit to future residence 1in the state. Such a program
does not create a preferred class of citizens, reward past
contributions, or otherwise partake of the characteristics that
the Court found objectionable in Zobel 111, But such a program
does tr\ke distinctions between residents based upon the length of
their residence.

The same rationale applies to the discount program. It
is not a "reward"” for past contributions or for-simply being in
the state longer. It is not intended to create a preferred class
of citizens. Instead i1t Is an 1incentive -- an 1incentive H:o
establish roots in Alaska.

After 10 years the legislature assumed that no further
discount or incentive is needed; it assumed that a person®s roots
are established and will not be significantly influenced by the
prospect of even greater discounts. Thus it does not continue to
grant incentives for residency solely because of the length of
residence. The statute treats everyone equally for purposes of

the effect of the incentive after that 10 years. it does not
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reflect a legislative belief that comparatively longer residency
in and of itself justifies preferential treatment. It is only
longer residency during those years when che 1incentive has a
reasonable chance of influencing future behavior which 1is
preferred.

The resident land discount program therefore furthers
an independent and valid interest; as "such, it would survive even
Justice Brennan®s analysis. What better way 1is there to encour—
age people to stay than to give increasing discounts based on
length of residence during the first years of residence, .n the
state? After a period of time, perhaps, it would be irrational
to believe that the increasing discount will further that per—
son"s allegiance and attachment. A 40-year resident is unlikely
to require a greater benefit than that given a 25-year resident
— their likelihood of staying or leaving will be dependent on
other factors than the existence of .sufficient roots 1in the
state.

But that 1is not true for brand new residents, or those
who have been here for comparatively few years. The prospect of
substantially increasing discounts during those years could make
the difference between staying in Alaska and leaving. A one-year
resident might stay an extra year to take advantage of the dis—
count, as might a two-year resident. During that extra time oth-—
er roots will be established, and the state"s goals of stabiliz—

ing the population and creating incentives to stay is furthered.
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The legislature decided that after 10 years there was
no need to continue to increase the discount. The state believes
that this 1is a reasonable tine under the Erickson analysis, par—
ticularly given the de minimus infringement on interstate travel
on the other side of the scale.

The underlying rationale expressed in the various opin—
ions in Zobel 111 1is relatively straightforward. It is hard to
argue with the view that length of residence in and of itselfe
cannot entitle a citizen to-preferential treatment. Nor do we
necessarily disagree that an unlimited and ever-expanding
preference measured solely by comparative residency leads to the
conclusion that it is, 1in reality, simply a preference for longer
term residents. After a certain period of residence,- comparative
residency will probably not be a valid indicator of relevant
distinctions between people separated by a few years.

But Zobel 111 stands only for those propositions. It -
does not prohibit distinctions based on length of residence, nor
does it prohibit a limited number of classes distinguished by
length of residence. To the extent that using length of
residence fairly and substantially furthers an independent, valid
state 1interest it is constitutional. The land discount, given
its limited scope and its fair and substantial relationship to
the valid state 1interests 1in stabilizing the population and
encouraging state residence, 1is constitutional under Erickson,

Zobel 11, and Zobel 111I.
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D. IF THE COURT FINDS THE LAND DISPOSAL PROGRAM TO BE UNCON-—
STITUTIONAL, 1T SHOULD APPLY ITS RULING PROSPECTIVELY ONLY

If this court rules that a portion, or all, of the land
discount program is unconstitutional, substantial, 1inequitable

and unnecessary hardship will occur unless this court makes 1its

ruling prospective.

In Warwick v. State ex rel. Chance, 540 P.2d 384, 393
(Alaska 1976), this court stated:

A state supreme court has unfettered discre—
tion to apply a particular ruling either
purely prospectively, purely retroactively,
or partially retroactively, limited only "by
the jurisprudential philosophy of the judges
.. their conceptions of law, 1its origin
and nature.™ The decision is not a matter of
law, but a determination based on weighing
the merits and demerits of each case.

(Citations omitted.) This court also summarized the guidelines

for when it will apply a ruling prospectively in Plumlev v. Hale.

594 P.2d 497, 503 (Alaska 1979):

e,.In accord with the United States Supreme
Court precedent [Chevron Oil Co. v. Huson,™-

t 404 . 1 1 - 977 106-107 "<1971) ), we have previ-
ously 1identified four conditions 1indicating
the propriety of non-retroactive treatment in
.civil cases: * 1) the holding is one of first
impression, or overrules prior law, and was
not foreshadowed in earlier decisions; 2)
there"has been justifi-ab-l-e--reliance on an
alternative® interpretation of :the-J-aw;-....3)
undue hafTTsShlp would .result from retroactive
application; and 4) this"purpose and intended
effect of..rhe"holding is best accomplished by
prospective application.

A ruling of unconstitutionality 1in this case was not
foreshadowed. In fact., the reasoning in Zobel 11 would have lead

to upholding the discount pxjgram 1in its entirety. The partial



reversal 1in Zobel 11l was not foreshadowed and has only confused
the constitutional analysis of residence requirements. In large
measure this court®s ruling on this case will be one of first
impression.

Second, there has been justifiable reliance on an
alternative interpretation of the Ilaw. Here the ™"alternative
interpretation™ 1is the plain reading of AS 38.05.057 and
AS 38.05.058. It is surely justifiable for citizens and admin—
istrators to depend on a statute which was unchallenged for a
number of years.

There are two types of equitable hardship that should
be avoided by a prospective only application of an adverse rul —
ing. First, persons who have entered and won land in the lottery
should not have their title impaired or the land transfer impeded
by a ruling that the program was flawed. Not unwinding settled
property transactions was found to be .sufficient reason to apply
a ruling propectively only in Moore v. State, 553 P.2d 6 (Alaska
1976), and that reasoning applies with equal force here. Conse—
quently, Jlotteries held prior to the issuance of this court"s
opinion should be allowed to proceed to completion of formal
transfer of title under the original terms of the program.

Second, there 1is an equitable hardship 1in applying a
ruling that residency accumulated prior to the date of enactment
cannot be counted. Many persons have already received their land
at the stated discount -- it would be unfair to those who either

were not lucky enough to win a parcel, waited to apply for a
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different piece of property, or waited in order to receive a
larger discount. In fact, it would be residents who were already
here in 1978 who acted in the manner hoped for by the legislature
and remained an extra year or two to Take advantage of an in—
creased discount who could be harmed the most. They may find
that, instead, their discount has been slashed by elimination of
residency acquired prior to 1978.

The intended effect of a holding of unconstitutionality
would not be advanced by striking the pre-enactment portion of
the discount. Here the application of that ruling would not
increase the benefit to the newer citizens: their discount would
be exactly the same. And, since the underlying sale is by lot—
tery, their access to land is equal to that of every other resi—
dent. The only effect of applying that rule to the discount
program would be to make the purchase of land more difficult for
some citizens. This is contrary to the main policy of the entire
program, namely, that "[p]rivate land use rights are integral to
the material well-being of the people of Alaska and our society."”
AS 38.04.005(d).

Nor, as was mentioned previously, 1is the legitimate
purpose of the program furthered by not recognizing residency
accumulated prior to the date of enactment. The legislature
assumed that persons with more than 10 years residence did not
need any additional discount as an incentive to stay. That lack

of incentive will not be recreated by "assuming” for purposes of

the program that a 10-vear resident in 1982 1is only a four-year



resident. It is an assumed state of mind that is measured by the
residence requirement. Artificially assuming that a four-year
resident has the state of mind of a 10-year resident does not
further the legitimate purposes of the legislation. The program
had to start somewhere, and it is otherwise appropriate to recog—
nize the real period of residence of program participants than it
is to assume that they all arrived in 1978.

Therefore, this court®s ruling was not clearly fore—
shadowed, there was justifiable reliance on the existing law, the
equitable considerations favor allowing the program to continue
or, at the very least, not undoing existing transactions, and the
intended effect of this court®s holding would not be furthered by
applying™the rule to this program. Consequently, the state urges

the court to apply its ruling prospectively only.

Ii. CONCLUSION
For the reasons stated .in this brief, the state urges
this court to uphold Kenai®s 1land disposal program and, by
express implication, to approve the analogous state program in AS
38.05.057 and AS 38.05.058.
DATED this 23rd day of July, 1982.
{

WILSON L. JONDON
ATTORNEY GENERAL

Robert M. Maynard
Assistant Attorney General
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William Hudson

c/o Representative Mitch Abood
State House of Representatives
Pouch V (MS 310U)

Juneau, AK 99811

Dear Mr. Hudson:

I have been giving some thought to our recent conversation
concerning durationalresidency requirements and would like to
clarify two points that we were discussing.

We generally agreed that there was benefit in having a
uniform durational period as proof of bona fide residency.
Generally, | agree that a one year durational residency
requirement could be imposed for special state benefits not based
on need, such as subsidized state loans or lower tuition at the

university. However, such a wuniformstatute may be somewhat
difficult to write. The seminal cases 1in this area dealt with
one year durational residency requirements for eligibility for
welfare (Shapiro V. Thompson, 394 U.S. 618(1969 )) and

eligibility for voting (Dunn V. Blumstein, 405 U.s. 330
(1972)). A one-year uniform waitingperiod for proof of bona

fide residency could not be made to apply to voting or basic
necessities of life or it would be quickly subject to court
challenge. I think that a one year waiting period 1is, 1in most
instances, reasonable, but in the <case of voting, welfare
benefits, medical <care, or evenhousing, there 1is much —case law
striking down one year waiting periods. Those cases may make the
establishment of a uniform one year vrequirement less feasible
than 1 indicated when |1 talked to you on the phone, because it
would necessarily have to contain a number of exceptions 1in order
to avoid a court challenge.

I have been doing additional thinking about the proposal |
made to you that those persons who hadqualified for an Alaska
student Jloan but who had not returned to the state might be
charged a higher or market rate of interest. I certainly think
that a statute could be structured which would have the effect of
telling persons who applied for an Alaska student loan that if
their education was to be used out of state they are going to

have to bear the market rate for the loan which they receive. If
the rebate provision in the present law 1is permissible, and I
believe it is, applying the same prinicple to the rate of

interest paid for the loan would not seem to present any
insurmountable legal problems. Certainly, the State of Alaska
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Page 2

has no obligation to subsidize the loans of non-residents, but so
as to avoid any attack on such a provision as a penalty on the
right to travel interstate, | would structure the provision so
chat everyone who took an Alaska Student Loan would pay the
market rate of interest, but add a provision that would reduce
that rate of interest to 5%t or whatever level was chosen, 1if the
person subsequently was employed 1in the State of Alaska. That
would make the loans much [€SS attractive to persons who have no
intentions of ever returning to this state to make use of their
education here. If a person knew that he was going to take his
loan, go to another state, get an education and never come back,
the interest rate on a $7,000.00 1loan would have to be a major
conjideration. This provision would discourage, those persons who
have no intention of remaining residents cf the state fronm
applying for a loan, but would not discriminate against persons
of rather short residency (one to two years) who need a loan to
further their education and do intend to make a contribution to
the state with 1it.

Also, if this "rebate" interest rate was. reduced upon
gaining employment 1in the state, it would not be based wupon
residency at all. For example, the upper-middle class person who
studied Chinese literature just for the fun of it would not get a
subsidized loan. I would question whether the State has any real
need to provide such a subsidized loan 1in the first place. Tho

point | am making 1is that if the loan is reduced from the market
rate to a subsidized rate and that rate is tied to employment 1in
the state, the State would achieve the dual purpose of targeting
persons who have no intent to ever use their education 1in the
state and likewise achieve the purpose of only subsidizing loans
which have some direct relationship to bettering the economy of
the state. Su”h a provision would be more defensible in the
courts and likewise would seem to make more economic sense than
giving a subsidized loan to a person who has lived in the state
for ten years and who has no intention of ever returning to the
state and denying a loan to a resident of \ year and a half who
has a real commitment to make his or her future here. I hope
these clarifying comments are of some help to you.

Yours truly

RZ:ap
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Ail applicant for the certified public accountant certificate

shall be *
(1) Repealed by sec. 3 ch 127 SLA 1974.

(2) a resident of this state;

(3) at least 19 years of age; and

i
(4) of good moral character.

Sec. 08.08.207. LAW.CLERKS. *

(@) Every person who desires subsequently to qualify as a
general applicant for admission ro the Alaska Bar without having
been graduated from an approved law school shall register as a
law clerk as provided by this section. The person must be a bona
fide resident of the state and shall present satisfactory proof
that the person has been granted a bachelor®s degree (other than
bachelor of laws) by a college or university offering the degree
on the basis of a four-year course of study and has successfully

completed the first year of studies at a law school.

(b) The applicant shall obtain regular and full-time employment
as a law clerk in the office of a judge of a court of record or
an attorney or firm of attorneys licensed to practice law 1in
Alaska and engaged 1in the general practice of law. The person by
whom the applicant is employed, or, if the applicant is employed
by a firm, the person under whose direction the applicant is to
study, must have been admitted to practice law in this state for

at least five years at the time the application for registration



commencement of the study of law under this section, the
applicant shall file with the university an application to
register as a law clerk. The application shall be made on a form
to be provided by the university and shall require answers to
interrogatories the university may determing from time to time to
be relevant to a consideration of the application. Proof of a
fact stated in the application may be required by the university.
If the applicant fails or refuses to furnish any information or
proof or answer any interrogatory required by the application, or
independently by the university, in a manner satisfactory to the

university, the application may be denied.

(©) Accompanying the application there must be submitted a
statement under oath of the person by whom the applicant 1is
employed as a law clerk, or, if the applicant is employed by a
firm, of the person under whose direction the applicant is to
study, certifying to the fact of the employment and that that
person will act as tutor for the applicant and will faithfully
instruct the applicant in the branches of the law prescribed by
the courts of study adoplLad by the university. No person is
eligible to act as tutor while disciplinary proceedings
(following the service of a formal complaint) are pending against
the person, or if the person has ever been censured, reprimanded,
suspended or disbarred. If a registered law clerk finds it
necessary to change tutors during the period of study, a new
application for registration as a lav; clerk 1is required and such
credit given for study under a prior tutor as the university may

determine.



.(d) A law clerk whose registration has been approved by the
university must pursue a course of study for three calendar years
of at least 44 weeks each year, with a minimum each week of 35
hours of study (it being understood that the time actually spent
in the performance of the duties of law clerk is to be considered
as time spent in the study of law). The tutor must give personal
direction regularly and frequently to the clerk, must examine the
law clerk at least once a month on the work done in the previous
month, and must ci”tify monthly as to compliance with the

requirements of this subsection and () and (g) of this section.

(e) The examinations shall be written and not oral, and shall be
answered by the clerk without research or assistance during the
examination. eThe monthly certificate of compliance submitted by
the "tutor shall be accompanied by the originals of all written
examinations and. answers given during the period reported. If
the certificates, together with the required attachments, are not
filed timely with the university, no credit may be given for any

period of the default.

) IT a registered law clerk does not furnish evidence of
completion of law studies within a period of six years after

registration, the university may cancel the registration.

(g The course of study to be pursued by a registered law clerk
shall cover subjects, text books, case books, and other material

the university may from time to time require;

(h) A registered law clerk who has attended either an approved
or a nonapproved law school may, in the discretion of the

university, receive credit for work done and obtain advanced



standing. In no event will credit be given for fractional parts

of semesters orterms, or for correspondence school work.

(i) As used in this section

(1) "law school™ means a law school accredited, approved or
meeting the standards of the Council of Legal Education of the
American Bar Association or the Association of American Law
Schools; or a school in Alaska offering a course of study which
the university approves as the equivalent to a year"s study in a

law school under this section;

2 "university” means the University of Alaska.

Sec. 08.54.100. QUALIFICATIONS FOR A MASTER GUIDE LICENSE.

A person is entitled to be licensed as a master guide if the

person

(1) has legally hunted in the state for a part of -ach of 10
years during which time a substantial source of the person®s
income was Tfrom guiding or related activities directly
contributing to the person"s experience and compfitency as a

guide;

(2) meets all the requirements of a registered guide and has
been actively engaged in licensed guiding activities in the state

for at least five years preceding application;

(3) has not been convicted of a violation of federal or state
sport fishing, game or guiding laws or regulations within the

preceding five years;



by required reports submitted to the board and by inquiries made

by the board to at least two of the guide 3 clients of record;

and

(5) meets additional qualifications which the board may require.

Sec. 03.54.110. QUALIFICATIONS FOR REGISTERED GUIDE LICENSE.

A person 1is entitled to be licensed as a registered guide if the

person

|1) is 21 years of age or more;

(2) 1is a resident of the state and maintains a permanent place

of abode in the state;

(3) has practical field experience in the handling of firearnms,
hunting, judging trophies, field preparation of trophies, first

aid and photography;

(4) is familiar with the terrain and transportation problems in

the district for which the license is requested;

(5) has passed the qualification examination prepared and

#

administered by the board;

(6) has demonstrated to the board sufficient standards of
competence and ethical conduct and has not been convicted of a

crime involving moral turpitude;

(7) has legally hunted in the state for all or part of each of
five years 1in a manner directly contributing to the person®s

experience and competency as a guide;



(8) has been licensed as and performed the services of an

assistant guide in the state for a part of each of three years;

(9) submits a written recommendation to the-board from a

registered guide for whom the applicant has worked;

(10) is capable of performing the physical duties associated

with guiding activities;

(11) has been favorably recommended in writing by two hunters
that the person has guided or assisted in guiding during each
year of the person®s three years as an assistant guide, whose
recommendations have been solicited by the board from a list

provided by the applicant;

(12) meets additional qualifications which the board may

require.
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LICENSE.

A person is entitled to be licensed as a class-A assistant guide

if the person

*1) has been employed for at least one season as a licensed

assistant guide;
/

(2) has had at least 20 years experience in the guide district

in which the person is to be employed; for the purposes of this

paragraph physical presence at some time of the year during each
of the 20 jears constitutes adequate evidence of experience, and
military service outs ae the state for no more than six years

shall be accepted as part of the required 20 years experience;

(3) has been recommended in writing as qualified by a registered

or master guide to the board.

Sec. 03.54.140. QUALIFICATIONS FOR ASSISTANT GUIDE LICENSE.

A person is entitled to be licensed as an assistant guide if the

person
(1) is 19 years of age or more;
(2) is a resident of the state;

(3) 1is favorably recommended to the board, in writing,by a

registered guide;
(4) meets additional qualifications which the board mayrequire;

(5) is in sound physical condition.



Sec. 03.54.142. QUALIFICATION FOR TRANSPORTER LICENSE.

() A person may not engage in the activity-of transporting
unless the person is licensed as a transporter under this

chapter. A person may be Jlicensed asa transporter if the person
(1) 1is a resident of the state;

(2) is familiar with the terrain andtransportation problems in

the district or districts for which thelicense 1is requested;

(3) obtains a business license to do business as a transporter

under AS 43.70.030.

(b) A person ay not engage 1in the activity of transporting by
air without an air commerce certificate as required by AS

02.05.040.

Sec. 08.88.171. ENTITLEMENT TO LICENSE.

(a) A person 1is entitled to a real estate broker license if the
person is a resident of the state, if the person passes the real
estate brokers examination, if the person applies for a license
within six months after the person has taken the real estate
brokers examination, 1if the person has had at least 24 months of
active and continuous experience as a licensed real estate
salesman, if the person is not under indictment for, or seven
years have elapsed since the person has completed a sentence
imposed upon conviction of, forgery, theft, extortion, conspiracy
to defraud creditors, or any other felony involving moral
turpitude, and if the person is an owner of a real estate
business or employed as a real estate broker by a corporation or

a partnership, and if that corporation or partnership does not
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the biennial renewal fee or unless the broker®s license is
suspended or revoked under AS 08.88.071(a)(3), the real estate
broker®s license continues in effect so long as the broker 1is an
owner of a real estate business, or the broker is employed as a
real estate broker by a corporation or a partnership. If the
broker stops being an owner of a real estate business, or stops
being employed as a real estate broker by a corporation or

partnership, the broker®s license is suspended from the time the

broker stops until

(L) the broker again becomes an owner of a real estate business
or is again employed as a real estate broker by a corporation or

a partnership; or

(2) the broker 1is employed by a licensed real estate broker as
a:i associate real estate broker, in which case the real estate
broker license is returned to the commission, and the commission

issues the broker an associate real estate broker license.

(b) A person is entitled to an associate real estate broker
license if the person is a resident of the state, if the person
passes the real estate brokers examination, if the person applies
for a license within six months after the person has taken the
examination,- if the person has had at least 24 months of active
and continuous experience as a licensed real estate salesman, if
the person 1is not under indictment for, or five years have
elapsed since the person has completed a sentence imposed upon
conviction of, forgery, theft, extortion, conspiracy to defraud
creditors, or any other felony involving moral turpitude, and if
the person is employed by a licensed real estate broker as an

associate real estate broker. Unless the associate broker fails



to pay the biennial renewal fee or unless the associate broker®s
license is suspended or revoked under AS 08.88.071(a)(3), the
associate real estate broker"s license continues 1in effect so
long as the associate broker is employed by a licensed real
estate broker as an associate broker. IT the associate broker
stops being employed by a licensed real estate broker, the
associate broker®s license is suspended from the time the

associate broker stops until

(1) the associate broker again is employed by a real estate

broker as an associate broker; or

(2) the associate broker becomes an owner of a real estate
business, in which case the associate broker"s associate real
estate broker license is returned to the commission, and the
commission issues the associate broker a real estate broker

license.

(c) A person 1is entitled to a real estate salesman license 1if
the person is a resident of the state, if the person passes the
real estate salesman examination, if the person applies for a
license within six months after the person has taken the
examination, 1if the person is at least 19 years old, if the
person is not under indictment for forgery, theft, extortion,
conspiracy to defraud creditors, or any other felony involving
moral turpitude, or, if convicted of such an offense, the person
has completed the sentence i1mposed upon conviction, and if the
person is employed by a real estate broker. Unless the salesman
fails to pay the biennial renewal fee or unless the real estate
salesman®s license 1is suspended or revoked under AS
08.88.071(a)(3), a real estate salesman®s license continues in

effect so long as the salesman is employed as a salesman by a



xxuenstscr real estate broker. If the salesman stops being
employed as a real estate salesman, the real estate salesman®s
license is suspended from the time the salesman stops until he

again is employed as a salesman by a licensed real estate broker.

(d A licensee shall promptly inform the commission of a change
m business association that affects the status of the licensee®s

license unc".er this section.



MARRIAGE VOID.

When a marriage has been solemnized in the state and the

plaintiff is a resident of the state, an action to declare the
marriage void may be brought at any time. If the marriage has
not been solemnized in the state, the action may be maintained

only when the plaintiff has been a resident for at least one year

before the commencement of an action.

Sec. 16.05.400. PERSONS EXEMPT FROM LICENSE REQUIREMENT.

(@A A license is not required of a resident or nonresident
person under the age of 16 years for sport fishing nor shall a
license be required of any resident under the age of 16 for

hunting or trapping.

(b) A sport fishing, hunting or trapping license is not required
of a resident who is 60 years of age or more and has been a
resident for 30 consecutive years or more. The commissioner of
revenue shall 1issue a permanent identification card without
charge to persons who qualify by age and residence and who
complete the forms required by the commissioner for
implementation of this subsection. A person who 1is issued a
permanent 1identification card under this subsection shall have it

in his possession while sport fishing, hunting or trapping.

Sec. 16.05.940. DEFINITIONS.

In AS 16.05.010 - 16.05.950

nvivk]



(1) "a board"™ means either the Board of Fisheries or the Board

of Game?

(2) "commercial fisherman Means an individual who fishes
commercially for, takes, or attempts to take fish, shellfish, or
other fishery resources of the state by any means, and includes
every individual aboard a boat operated for fishing purposes who
participates directly or indirectly in the taking of these raw
fishery products, whether participation is on shares or as an
employee or otherwise; however, this definition does not apply to
anyone aboard a licensed vessel as a visitor or guest who does
not directly or indirectly participate in the taking? and the
term "commercial fisherman” includes the crews of tenders or

other floating craft used in transporting fish;

(3) "commercial fishing™ means the taking, fishing for, or
possession ojt fish, shellfish, or other fishery resources with
the intent of disposing of them for profit, or by sale, barter,
trade, or in commercial channels; the failure to havfc a valid
subsistence permit in possession, if required by statute or
regulation, 1is considered prima facie evidence of commercial
fishing if commercial fi:hing gear as specified by regulation 1is
involved in the taking, fishing for, or possession of fish,

shellfish or other fish resources;

4) "commissioner™ means the commissioner of fish and game,

unless specifically provided otherwise;

(5) "department” means the Department of Fish and Game unless

specifically provided otherwise;



(6) "fish” means any species of aquatic finfish, invertebrates
and amphibians, in any stage of their life cycle, found in or

introduced into the state;

() "fish or game farming” means the business of propagating,
breeding, raising, or producing fish or game 1in captivity for the
purpose of marketing the fish or game or their products, and
"captivity” means having the fish or game under positive control,
as in a pen, pond, or an area of land or water which 1is

completely enclosed by a generally escape-proof barrier;

(8) "fur dealing”™ means engaging 1in the business of buying,
selling, or trading 1in animals skins. The term does not apply to
a hunter or trapper selling the animal skins he has legally
taken, or to a person, other than a fur dealer, purchasing animal

skins for his own use;

(9) "game™ means any species of bird and mammal, 1including a
feral domestic animal, found or introduced in the state, except
domestic birds and mammals; and game may be classified by
regulation as big game, small game, fur bearers or other
categories considered essential for carrying out the intention

and purposes of AS 16.05.010 - 16.05.950;

(10) Repealed by sec. 2 ch 32 SLA 1968;

(11) "hunting” means the taking of game under AS 16.05.010 -

16.05.950 and the rules and regulations promulgated under it;
(12) "nonresident™ means a person who is not a resident;

(13) "operator™ means the individual by Jawmade responsible for

the operation of the vessel;



(14) "resident”™ means a person who for 12 consecutive months has
maintained a permanent place of abode in the state and who has
continually maintained his voting residence in the state; and in
the case of a partnership, association, joint stock company,
trust, or corporation, "resident"™ means one that has its main
office or headquarters 1in the state; however, a member of the
military service who has been stationed in the state for the
preceding 12 consecutive months is a resident for the purposes of
AS 16.05.010 - 16.05.950, and the dependent of a resident member
of the military service, who has been living in the state for the
preceding year is a resident for the purposes of AS 16.05.010 -
16.05.950, and a person who is an alien but who for one year has
maintained a permanent place of abode 1in the state is a resident

for the purposes of AS 16.05.010 16.05.950;

(15) "seizure”™ means the actual or constructive taking or
possession of-real or personal property subject to seizure under
AS 16.05.010 - 16.05.950 by an enforcement or investigative
officer charged with enforcement of the fish and game laws of the

state;

(16) "sport fishing™ means the taking of or attemptinc to take
for personal use, and not for sale or barter, any fresh water,
marina, or anadromous fish by hook and line held in the hand, or
by hook and line with the line attached to a pole or rod which 1is
held in the hand or closely attended, or by other means defined

by the Board of Fisheries;

(17) "subsistence fishing” means the taking, fishing for, or
possession of fish, shellfish, or other fisheries resources for
subsistence uses with gill net, seine, fish wheel, long line, or

other means defined by the Board of Fisheries;



(18) "take™ means taking, pursuing, hunting, fishing, trapping,
or in any manner disturbing, capturing, or killing or attempting
to take,., pursue, hunt, Tfish, trap, or in any manner capture or

kill fish or game;

(19) "taxidermy™ means tanning, mounting, processing, or other
treatment or preparation of fish or game, or any part of fish or
game, as a trophy, for monetary gain, including the receiving of

the fish or game or parts of fish or game for such purposes;

(20) “"trapping” means the taking of mammals declared by

regulation to be fur bearers;

(21) "vessel” means a floating craft powered, towed, rowed, or
otherwise propelled, which 1is used for delivering, landing, or
taking fish within the jurisdiction of the state, but for the

purposes of AS 16.05.010 - 16.05.950 does not include aircraft;

(22) "visitor"™ means a nonresident or alien temporarily

sojourning in the state as a visitor or tourist;

(23) M"aquatic plant™ means any species of plant, excluding the
rushes, sedges and true grasses, growing in a marine aquatic or

intertidal habitat;

(24) "fish derby”™ means a contest in which prises are awarded

for catching fish;

(25) "fishing derby association”™ means a civic, service or
charitable organization in the state, not for pecuniary profit,
whose primary purpose is to promote interest in fishing for
recreational purposes and which has been in existence for five

years before applying for a permit under AS 16.05.010 -
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16.05.950, but does not include an organization formed or

operated for gaming or gambling purposes.

(26) "subsistence uses"™ means the customary and traditional uses
in Alaska of wild, renewable resources for direct personal or
family consumption as food, shelter, fuel, clothing, tools, or
transportation, for the making and selling of handicraft articles
out of nonediblo by-products of fish and wildlife resources taken
for personal or family consumption, and for the customary trade,
barter or sharing for personal or family consumption; for the
purposes of this paragraph, "family"” means all persons related by
blood, marriage, or adoption, and any person living within the

household on a permanent basis?

27) "barter” means the exchange or tradeof fish or game, or

their parts, taken for subsistence uses
(A) for other fish or game or theirparts; or

() for other food or for nonedible items otherthan money if

the exchange is of a limited and noncommercial nature;

(28) "domestic mammals™ 1include musk oxen, bison and reindeer,

if they are lav/fully owned.

(29) "nonresident alien” means a person v/ho is not a citizen of
the United States and whose permanent place of abode 1is not in

the United States.

Sec. 16.10.310. POWERS OF THE DEPARTMENT,
(a) The department may

(1) make loans to



\ni  j-uuivluudj. cammercis.i nshermen who have been state
residents for a continuous period of five years immediately
preceding tne date of application for a loan under AS 16.10.300 -
16.10.370 and have had a crewmember or commercial fishing license
un 1AS 16.05.480 or a permit under AS 16.43 for any one of the
past five years, and who actively participated in the fishery

during that period, for the purchase of entry permits;

(B) an individual who has been a state resident for a continuous
period of five years immediately preceding the date of -
application for a loan under AS 16.10.300 - 16.10.370, who (1)
because of lack of training or lack of employment opportunities
in the area of residence does not have occupational opportunities
available oth<-- than commercial fishing; or (ii) 1is economically
dependent on commercial fishing for a livelihood and commercial
fishing has been a traditional way of life for the individual 1in
Alaska, for -the repair, restoration or upgrading of existing
vessels and gear, for the purchase of entry permits and gear, and

for the construction and purchase of vessels;

(C) corporations, partnerships, or joint ventures, 100 percent
of which are owned by individual commercial fishermen who have
been state residences for a continuous period of five years
immediately preceding the date of application for a loan under AS
16.10.310(a)(1)(B) and have had a crewmember or commercial
fishing license under AS 16.05.480 or a permit under AS 16.43 for
any one of the past five years, and who actively participated 1in
the fishery during that period, for the repair, restoration or
upgrading of existing vessels and gear, for the purchase of gear,

and for the construction and purchase of vessels;



necessary,;

(3) adopt regulations necessary to carry out its functions;

(4) establish amortization plans for repayment of loans, which
may include extensions for poor fishing seasons or for adverse

market conditions for Alaskan products;

(5) enter into agreements with private lending institutions,
other state agencies, or agencies of the federal government, co

carry out- the purposes of AS 16.10.300 - 16.10.370;

(6) enter into agreements with other agencies or organizations
to create an outreach program to make loans under AS 16.10.300 -

16.10.370 in rural areas of the state.

(b) The department shall consult with the Department of Fish and
Game on regulations and procedures established under this

chapter.



Eligibility for loans.

(a) The commissioner may purchase a mortgage or note under AS
16.10.660(b) 1if it secures a loan to an individual who meets one

of the requirements of (b) of this section and who
(1) has been a resident of Alaska for at least five years;

(2) does not qualify for a loan for the purposes described in AS

16.10.670 under a state loan program;

(3) has not "reviously participated in the loan program
established in AS 16.10.650 - 16.10.720 or in any other state

loan program for the purposes described in AS 16.10.670; and

(4) meets the guidelines established by the commissioner to
determine whether the applicant is reasonably likely to succeed

as a commercial fisherman and be able to repay the loan.

(b) In addition to the requirements of (a)(l) (4) of this
section, the commissioner may purchase a mortgage or not*e under
AS 16.10.660(b) only if it secures a loan to an individual who
demonstrates under guidelines established by the commissioner

that

(1) because of his lack of training or the lack of employment
opportunities 1in the area in which he resides, he does not have
occupational opportunities available to him other than commercial

fishing; or



livelihood and commercial fishing has been a traditional way of

life for him in Alaska.

(c) The commissioner may not refuse to purchase a mortgage or
note from a private financial institution under AS 16.10.660(b)
solely because the applicant for the loan does not have a credit

history.

(d) In determining whether the applicant is reasonably likely to
be able to repay the loan under (a)( 4) of this section, the
private financial institution shall consider the applicant®s

income from commercial fishing and from other sources.

Sec. 16.35.130. BOUNTY NOT TO BE PAID.

No bounty may be paid under secs. 50 - 120 of this chapter to a
person who for the immediately preceding year has not maintained
a permanent place of abode inside the game management unit or
part of the game management unit in which the animal was taken
and a bounty is paid, or to a person who has not continually
maintained his legal residence in the state, or to a salaried
employee of a federal or state agency which 1is engaged in fish or
game protection, management, research activity, or to any person
whose bounty claim results from a trophy hunt as publicly

declared by the Department of Fish and Game.

Sec. 18.55.330.

Preference to veterans.



o .
units in a housing project for rent or sale to veterans. The

offer shall be by publication of reasonable notice in a newspaper
circulated in the area in which the housing, project is located.
The authority shall set aside these units for rental or sale to
veterans for at least 30 days following first publication of the
notice before making them available to other residents. If,
after an additional 30 days a unit remains unassigned, the
authority may rent or sell it to any person in the state,

provided that residents have first preference.

Sec. 18.55.470.

Definitions.

In AS 18.55.300 - 18.55.470
(1) Mauthority”™ means the Alaska State Housing Authority;

(2) "moderate cost" means a cost determined by the authority
which is below the level at which private enterprise is currently
building a needed volume of reasonably safe and sanitary

dwellings for sale in the locality involved;

(3) "moderate rental™ means a rental rate determined by the
authority which is below the level at which the dwellings are
currently being offered for rent by private persons 1in the

locality involved;

(4) "resident™ means a person who has lived in the state

Anntinuously for any one year;



military service of the United States who has at any time resided
continuously for at least a year in the state and who served in
the armed forces of the United States for at least 90 days or
whose service was for less than 90 days because of injury or
disability incurred in the line of duty, between (A) September
16, 1940 and July 25, 1947; (B) June 25, 1950 and January 31,
1955; or (C) August 4, 1964, and a date six months after the
termination of hostilities involving forces of the United States
in Viet Nam; "veteran”™ also includes the spouse or widow or

widower of a veteran.



Eligibility for veterans®" interest races.

The following persons are eligible veterans for the purposes of

AS 18.56.098(g) and (h):

(1) a person who served in the armed forces of the United States
for 90 days or nore, or whose service was for less than 90 days
because of injury or disability incurred in the line of duty,

after April 6, 1917,

(A) who at the time of induction into the service was a resident
of the territory or state, who had been a resident for not less
than one year immediately before his induction, and who returned
to the territory or state within one year after discharge as a
resident with the intention of remaining in the territory or

state; or

(B) who, not being a bona fide resident of the territory or
state at the time of entry into the service, has been a resident
of the territory or state for at least one year at the time of
the loan application and has been a resident of the territory or

state for at least five years? and

(C) whose discharge was under honorable conditions;

(2) the widow or widower of a member of the armed forces or an

eligible veteran if

(A) the member or veteran was a resident of the territory or

state for one year before induction into the service;



(B) the member or veteran served in the armed forces for at

least 90 days after April 6, 1917; and
(C) his discharge was under honorable conditions;

(3) a person who has served in the Alaska Army National Guard,
the Alaska Air National Guard, or the Alaska Naval Militia or who
has served in a reserve unit of the United States armed forces 1in
Alaska i1f the reserve unit required, as a minimum, one weekend
each month of duty and 15 consecutive days of active duty
training each year for not less than five years and whose

discharge was under honorable conditions.

Sec. 21.06.250. FEES AND LICENSES.

(@) The director shall collect required fees 1in advance. The

fees are as follows:
(1) certificate of authority

(A) for filing an application for certificate of authority,
articles of incorporation and other charter documents, bylaws,
financial statement, examinat.ion report, power of attorney to the
director, and all other documents and filings required in
connection with such application, and for issuance of an original

certificate of authority, if issued domestic 1insurers .........

$100 foreign insurers ......... 100

(B) annual continuation of certificate of authority ......... $
65

© reinstatement of certificates of authority ......... $ 65

(D) amending certificate of authority  ..... $ 10



, a - W w* u*.wxwj.oza ul. utuuilporation, domestic ana

foreign insurers ... ... ........ $ 10

(3) filing bylaws or amendments thereto, where required .........

$ 10

(4) filing annual statement of insurer, other than as part of
application for original certificate of authority ............... $

10

(5) general agent or agent license, property, casualty, surety,
title insurance agents, and including disability insurance
without additional license or fee when written by property,
casualty, or surety insurer otherwise represented by the general

agent or agent

(A) application for original license, and including issuance of

license, if issued,

(i) individual $ 35

(i1) firm or corporation......... 75

(B) annual renewal or continuation of license

(i) individual $ 35

(i1) firm or corporation......... 75

(C) appointment of agent or general agent, each 1insurer ........ -

$ 5

(D) annual renewal of appointment of general agent or agent,

each Insurer ..o, $ 5

(E) temporary license  ...... @35



(6) nonresident general agent or agent®"s license

(A) individual ... ... $ 75
(B) firm or corporation......... $150
(C) annual renewal or continuation of license ......... $ 75

(7) broker license

(A) application for original license and including issuance of

license if issued - resident

(i) all line broker.......... $100

(i) property-casualty broker ......... 75
(iin) life-disability broker ._..._..... 75

(B) annual-renewal or continuation of license resident

(i) all line broker.......... $100
(i) property-casualty broker ......... 75
(i) life-disability broker _........ 75

(C) application for original license and including issuance of

license, if issued - nonresident

(i) all line broker.......... $250

(ii) property-casualty broker .......... 150
(iii) life-disability broker ... ....... 150

(D) annual renewal or continuation of license nonresident

(i) all line broker.......... $250



(i1) property-casualty broker ......... 150

(i) life-disability broker ............... 150

(8) solicitor license

(A) application for original license, 1including issuance of

license if issued $ 15

(B) annual continuation of license $ 15

(9) general agent or agent license, life, disability insurance

and annuities

(A) application for original license, including issuance of

license, if issued,

(i) individual .......... $35

(ii) firm ojr corporation......... 75

(B) annual renewal or continuation of license,

(i) individual ........... $ 35

(i1) firm or corporation......... 75

(C) appointment of general agent or agent, each insurer $ 5

(D) annual renewal of appointment of general agent or agent,

each insurer........... $ 5

(10) examination for license as general agent, agent, broker,

solicitor or adjuster, each examination ......... $ 10

(11) surplus line broker license



(A) application for original license and for issuance of

license, if issued - resident ._.......... $100

(B) application for original license and for issuance of license

if issued - nonresident........ $300

(C) annual renev/al orcontinuation of license resident

$100

(D) annual renev/al or continuation of license nonresident

(12) adjuster license

(A) application for original license and for issuance of license

if issued - resident........ $ 35

vB) annual renewal orcontinuation of licenseresident..........

35

(C) application for original license ar.d for issuance of

license, if issued - nonresident.......... $ 75

(D) annual renewal or continuation of license nonresident

(13) insurance vending machine license, each machine, each year

(14) for 1issuing any other certificate required or permissible

under lav; ... ........ $ 5

(15) for accepting service of process ......... $ 5

(16) for copy of insurance code, actual printing cost plus

postage;



(17) TOr COpy Or 1i1nsurance report, actual printing cost plus

postage;

(18) for any printed material furnished by the director not
mentioned above, the director may charge the actual cost of

printing plus handling and postage;
(19) for limited license (travel insurance agent) ......... $ 25

(20) Repealed by sec. 6 ch 113 SLA 1974, effective January 1,

1975.
(21) rating bureaus (for a three-year license) ......... " $100

(b) The director shall promptly deposit with the commissioner of

revenue tc thu credit of the general fund of this state all fees

received by him under this section.

Sec. 21.27.090. AGENT AND BROKER QUALIFICATIONS.

(a) To qualify for an agent or broker license an applicant must

comply with this title and
(1) be 19 years of age or over, if an individual;

(2) 1if for a resident agent®"s or broker®s license: Dbe a bona
fide resident for a period of not less than one year of
continuous residency, immediately before issuance of license, and
actually residing in Alaska; or if a corporation, be ether than
an insurer and maintain a lawfully established place of business

in this state, except as provided in AS 21.27.270;



(3) be empowered to be an agent or broker, as the case may be,
under i1ts members® agreement, if a firm, or by its articles of

incorporation, if a corporation;

(4) successfully pass any examination required under AS

21.27.060;
(5) be a trustworthy person;

(6) not intend to use or use the license for the purpose
principally of writing controlled business, as defined in AS

21.27.030;

) if for an agent license, be appointed as its agent by one c

more authorized insurers, subject to issuance of the license;

(3) if for broker license, have had experience either as an
agent, solicitor, adjuster, general agent, broker, or as an
employee of insurers or representatives of insurers, or special
education or training of sufficient duration and extent
reasonably to satisfy the director that h'a possesses the

competence necessary to fulfill the responsioilities of broker.

(b) If the director finds that the applicant is qualified and
that the license fee has been paid, he shall 1issue the license.

Otherwise, the director shall refuse to issue the license.

Sec. 21.27.220. SOLICITOR®"S QUALIFICATIONS.
A person is entitled to be licensed as a solicitor if he

€D is a bona fide resident of Alaska and has been a continuous
resident for at least one year immediately before issuance of a

license;



(3) intends to and does make the soliciting and handling of
insurance business under his license his principal gainful

occupation;

(4) is to represent and be employed by but one licensed agent

broker;

(5) has passed any examination required under this chapter;

(6) 1is otherwise qualified under this title.



Sec. 26.15.130. ELIGIBILITY FOR LOANS.

(a) Qualifications for loans under AS 26.15.010 26.15.160 are:

(1) persons who served in the armed forces of the United States
for 90 days or more, or whose service was for less than 90 days
because of injury or disability incurred in the line of duty,
between April 6, 1917, and November 11, 1918, and beginning
September 16, 1940, to November 7, 1975, or in a combat zone
during any period of armed conflict, who were separated from the

armed forces with a discharge other than dishonorable, and

(A) who, at the time of induction into the service, were
residents of the territory, who had been residents for not less
than one year immediately before their induction, and who
returned to the territory or state after discharge as residents

with the intention of remaining in the territory or state; or

(B) who, not being bona fide residents of the territory before
their entry into the service, have been residents of the

territory or stete for five or more years;

(2) persons who were dependent on a member of the armed forces
or a veteran of World War Il at the time of the member®s or

veteran®s death, if

(A) the member or vetei”™ was a resident of the territory for

one year before induction into the service; and

(B) he served in the armed forces for at least 90 days between
September 16, 1940, and July 25, 1947, but no benefits for loans
accrue to dependents of an enlistee or re-enlistee for time

served after November 1, 1945, regardless of whether the



enlistment or reenlistment was before or after November 1, 1945;

and

(C) he died before the official date of the termination of that

war; and

(D) his discharge was not dishonorable;

3) persons who have served in the Alaska Army National Guard or
the Alaska Air National Guard or the Alaska Naval Militia for not
less than six years and who have not received a discharge other

than honorable.

(b) Dependents shall be unmarried and the deceased member of the
armed forces or deceased veteran shall have been their chief
means of support and they shall be either a widow, widower, minor
son, minor daughter, or mother, father, sister or brother
incapable of self-rupport. Dependents shall be residents of the
territory or state at the time of making application and intend
to reside in the territory or state permanently. The rights of
minor children may be exercised only if they have no surviving
parent and have an appointed guardian who may apply on their
behalf to secure a loan for their care, support, education or
other purposes mentioned in AS 26.15.040 or to receive the bonus

for those purposes.

Sec. 29.63.065. EXEMPTION.

(@) The real property owned and occupied by a resident 65 years
of age or over, or the spouse, widow, widower, or minor heir of
the original applicant, on which is located only his permanent

abode which is a single-family residence, 1is exempt from (1)



special sewer assessments levied by a home rule or general law
municipality after September 2, 1975 and (2) special water
assessments levied by a home rule or general law municipality
after September 2, 1975. Only one exemption may be granted with
respect to the same property, and, if two or more persons are
eligible for an exemption with respect to the same property, the
parties shall decide between or among themselves which shall
receive the benefit of the exemption. No real property may be
exempted under this subsection which the municipality determines,
after notice and hearing to the parties concerned, has been
conveyed to the applicant primarily for the purpose of obtaining
the exemption. The determination of the municipality is

appealable under AS 44.62.560 44.62.570.

(b) No exemption may be granted under this section except upon
written application for the exemption on a form prescribed by the
state assessor for use by local assessors and in accordance with

the following requirements:

(1) the claimant must file the initial application during the
period of time between the date the assessment roll is certified
and the time of payment fixed by the assembly or council. Within
one year of the date the assessment roll is certified the
assembly or council for good cause shown may waive the claimant®s
failure to make cimely initial application for the exemption and
authorize the assessor to accept the application as if timely

filed;

(2) a claimant receiving the exemption must file with the
department by March 15 of each subsequent year a separate
application proving eligibility as of January 1 in order to

retain the exemption. Within the same year the department for



good cause shown may waive the claimant®s failure to make timely

application and approve the application as if timely filed;

3) ii an application is filed within the required time under
this subsection and is approved by the assembly or council, the
exemption shall be allowed in accordance with the provisions of
this section. IfT a waiver under this subsection is granted and
the application for exemption approved, the amount of any
assessment, penalty or interest which the claimant may have
already paid on the assessment shall be refunded to him. The
municipality may at any time require proof in the form considered
necessary of the right and amount of an exemption claimed under

this section.

(©) The state shall reimburse a home rule or general law
municipality for the sewer and water assessment revenues which it
would receive but for the operation of this section.
Reimbursement under this subsection is a lien in favor of the
state against the property exempted to the extent of the
assessment anainst the property exempted. Upon recordation in
the recording office of the district in which the property
exempted 1is located the lien is pr".or and superior to other liens
against the property except for general taxes or other special
assessments and may be enforced by lien Toreclosure. The lien

becomes immediately due and payable

(1) upon sale or other transfer of the property except to a
spouse, widow, widower, or minor heir; however, 1if the property
is transferred to a minor heir the lien becomes due and payable

on the date the minor heir reaches the age of 25 years; or



(2) when property exempted under (a)(l) or (2) of this section
receives more than one sewer connection or more than one water

connection; or

(3) when the claimant fails to prove eligibility under (b)(2) of

this section.
(d) In this section

(1) "resident”™ means a person who for 12 consecutive months has

maintained his permanent place of abode in the state;

(2) "real property” includes, but is not limited to, mobile
homes, whether classified as real or personal property for

municipal tax purposes.

(3) "minor heir™ means a person who, at the time of transfer of
the property, has not attained the ace of 19 years or who, il he
has not attained the age of 22 years, 1is a full-time student at

an educational institution or a member of che armed forces of the

United States.

Sec. 38.08.030. APPLICATIONS FOR HOMESITE ENTRY; FEES.
() To qualify for a homesite entry permit, an applicant shall
(1) at the time of application have attained the age of 18;

(2) submit proof acceptable to the commissioner that he 1is a
resident of the state at the time of application, and that he has
been a resident of the state for not less than three years
immediately preceding the da his application was submitted, or

that he has been a resident for 20 years cumulatively;



TTT~agree-to comply with the requirements for obtaining a patent

to land set out under AS 38.08.060.

(b) Fees for filing an application may not exceed $10.

Sec. 39.25.155. VOCATIONAL SUBSTITUTION PROGRAM.

(a) It is the purpose of this section to establish a liberal
system under which Alaskan residents not employed by the state
who do not meet the minimum educational or experience criteria
for state employment may demonstrate their abilities and achieve
temporary or permanent state employee status. This program 1is
intended for use primarily in remote or underemployed areas where
the opportur ty to gain required hiring qualifications does not
exist, but where there is a local need for employees with certain
vocational skills. The provisions of this section apply

notwithstanding the provisions of AS 39.25.150(3).

(b) The director of personnel shall establish vocational

standards as alternatives for educational or experience levels
now required for nonprofessional occupational areas under the
state personnel system and Incorporate these alternatives into

the state classification plti..

(c) Applicants shall be placed on eligible lists for the
vocational classification indicated in their applications
submitted to the division of personnel in the order of their
relative ranking based on an assessment of their technical
ability, place of residence and without written examination.
Aptitude or occupational tests may be given if a position

requires a specific ability.



(d) The director of personnel shall establish rates of pay for
the selected vocational substitution classifications in relation
to the beginning entry classification pay rates. However,
vocational substitution personnel may not be classified lower
chan one pay range below the range to which the classified

position is allocated.

(e) Tho director of personnel shall embody a concept combined of
technical ability, place of residence, local hire and area
unemployment in the personnel rules to accomplish the intent of

this section.

(£) Applicants selected under this section are subject to the

provisions of AS 39.25.160.

()] In this section "resident” means a person who has been
domiciled T.n Alaska for at least one year immediately before

filing his application.



,ec. 43.26.095. EXTRACTING INDUSTRIES.

(a) Notwithstanding any other provisions in this chapter,
extracting industries shall meet the following provisions of this
section as a condition of qualifying for a tax credit set out in

this chapter.

(1) A person seeking tax credit status under this chapter shall
set up and maintain an on-the-job training program approved by
the Department of Labor aimed at qualifying Alaska residents
presently lacking in the requisite technical skills of the
activity carried on. This training program shall be geared so
that Alaska residents comprise 50 per cent of the employees at
the end of the first year of tax credit. Alaska residents shall
comprise 60 per cent of the employees at the end of the second
year of tax credit and 70 per cent at the end of the third year

of tax credit.

(2) The department shall set up procedures to be followed by the
person seeking tax credit status sender this section and shall
certify to the Department of Commerce and Economic Development
those persons qualifying for this status. In no case may the
Department of Commerce and Economic Development grant tax credit
status to a person coming under the provisions of this section
without first receiving certification from the department nor
continue this status after revocation of certification by the

department.

(3) The department shall nold formal hearings for those persons
to whom it denies certification. The purpose of these hearings
is to hear evidence on the reasons for a person failing to

qualify under this section. In order to obtain a reversal of the



denial, the person denied certifcation must show by convincing

evidence that he 1is unable to comply with this section because

(A) the specific activity engaged in requires a greater
percentage of trained personnel than the guidelines for resident
hiring permits and these trained personnel are not available
within the state 1in great enough number to make out-of-state

recruiting unnecessary; or

(B) even though the person applying for tax credit status has
set up an on-the-job training program approved by the department,
he has been unable to meet the resident guideline requirements
due to the inability of the local labor market to supply enough

trainable p~*sonnel.

4) A person certified for tax credits status who subsequently
fails to comply with the training and hiring practices set out in
this section, upon a finding by the department of this failure,
forfeits this status. However, 1if the person seeking tax credit
status, within a reasonable time during the first year of
exemption, has made application to the department for a hearing
to show cause why he will be unable to comply with the training
and hiring provisions of this section and the department
determines that the failure is excusable under this section the
department shall permit a maximum of six months to comply with
the training and hiring practices before withdrawing
certification and causing the credit to lapse. Extensions of
time for compliance shall be added on to the overall time
requirements in the second and third years so that a person need
not comply with the higher percentages until the expiration of

his extension plus the year allowed in this section.

y/
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(5) A person having certification revoked under (4) of this

section may apply to the department for a hearing to show cause

for recertification within six months of the revocation.

(b) In this section

(1) "department” means the Department of Labor;

(2) "extracting industry”™ means an industry which processes,
severs, harvests cr extracts a natural resource of the state as a

primary activity of the industry;

(3) "resident,” at the er-.d of the first year of tax credit,
means a person who has been domiciled in Alaska for at least one
year immediately before the granting of the tax credit to the
business; "resident,” at the end of the second and third year of
tax credit, means a person who has been domiciled in Alaska for
at least one_year either immediately before the granting of the
tax credit to the business or after the granting of the tax

credit to the business.

(c) A person holding a tax credit granted before the effective
date of this section is not subject to the provisions of this

section.

Sec. 44.81.210. POWERS OF THE BANK.

(@) The bank may

(1) make variable rate or fixed rate loans to individuals who
are residents and who are engaged in commercial agriculture or
fishing, 1including harvesters, processors, suppliers and

marketers, or to corporations, partnerships or joint ventures



it jiii 1 I"Wiirnro the majority
interest of which is beneficially owned by residents of the state
and a majority of the owners of which are residents of the state,
if the recipient of the loan is a member of the bank; however,
the bank may make a loan under this paragraph to a corporation,
partnership, or joint venture for the purchase of a new or
existing fishing vessel or for the repair or renovation of an
existing fishing vessel, the primary purpose of which 1is to
commercially harvest fishery resources, only if thecorporation,
partnership, or joint venture 1is wholly owned and controlled by
residents of the state and if the recipient of the loan is a

member of the bank.

(2) make and alter bylaws necessary or desirable to carry out

its corporate functions;

(3) establish amortization plans for repayment of loans, which
may include extensions for poor fishing or farming s