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Defendants Fred J. Baxter et a l . , move this court for 

entry of a summary judgment in their favor under the provisions 

of Rule 56 of the Federal Rules of Civil Procedure.

This motion is based on the pleadings, deposition, the 

accompanying memorandum in support, and on the. attached Affidavit 

of Kerry Romesburg. These materials establish- that there is no



genuine issue as to any material fact and that defendants 

entitled to judgment in their favor as a matter of law. 

DATED this day of /. . 1982.
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DEFENDANTS' MEMORANDUM IN SUPPORT OF SUMMARY JUDGMENT

I. INTRODUCTION AND SUMMARY 

The question before this court is whether Alaska's 

student loan program, which is by far the most generous program 

in the nation, can require two years residency as a condition of 

application in order "to make virtually certain that students who 

are not, in fact, bona fide residents of the State, cannot take
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advantage of in-state rates." Vlandis v. K l i n e , 412 U r 441, 

454 (1973) ("Vlandis") (emphasis added).

Judith Andress contends that the two-year requirement 

violates the Federal Constitution's Due Process Clause, Equal 

Protection Clause, Privileges and Immunities Clause, and the 

Citizenship Clause. Of these challenges, only the equal p r o­

tection question merits any detailed response.

Denial of a student loan is not the denial of either a 

fundamental political right (such as v o t i n g ) , or a basic neces­

sity of life (such as welfare or access to medical treatment). 

Consequently, the equal protection standard to.be u s e d’is the

rational basis test. Hawaii Boating Ass'n v. Water Transporta-
»

tion Facilities, 651 F.2d 661 (9th Cir. 1981) ("Hawaii Boating").

The courts have upheld one-year residency, requirements 

for reduced tuition rates at state schools where all students 

actually remain in the state to attend school. E . g . , Starns v. 

M a l k e r s o n , 326 F.Supp. 234 (D. Minn. 1970), a f f ' d mem. 401 U.S. 

985 (1971). It is not irrational.*to require two years of resi­

dency where..the. state. is..paying out-cash and where the recipients 

may then take the money to attend out-of-state schools for up to

eight y e a r s . • ...  ..

The rationality of the requirement is further enhanced 

by the incentive created by the Alaska loan program to come to 

Alaska solely to take advantage of this state benefit. Unlike 

loan programs in the rr t of the nation, an Alaskan resident does 

not have to pass a needs test, nor is there a- family income
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limitation for recipients of loans for waiver of interest while ' 

in school. Alaska's loans are available on the same terns to all 

regardless of either need or family, income. In addition, other 

states' loan programs lend only $2,500 per year to undergradu­

ates, and $5,000 to graduates. Alaska lends $6,000 and $7,000, 

respectively.- The maximum total a l l owed.in other states is 

$12,500 for undergraduates and $25,000 for graduates (including 

any undergraduate l o a n s ) ; Alaska's totals are $30,000 for under­

graduates,. $35,000 for graduates, and $53,000 combined. The 

interest rate in other states is 9%; Alaska's is 5%. Affidavit 

of Dr. Romesburg. (Attached as Appendix I.) :

"Given the tremendous disparity between other states and 

Alaska, it is_ not irrational to require two years as a test for 

the bona fides c.: a student's residence. The state is lending 

large amounts of money at extremely preferential' rates. 'It 

wishes that money to go. to persons who presently intend .to make 

Alaska .their home after completing their education. - It is rea­

sonable to require a two-year residency requirement when money is 

being lent to students who previously resided out-of-state, where 

those students will be receiving up to $53,000 of'state money, 

and when those students qan spend that money while .attending 

school out-of-state for up to the next eight years. The "state 

can rationally and constitutionally require a student to meet a .. 

two-year residency test in order ” to ' show that student's bona 

fides and to assure the state that this money is going to persons



who intend to return upon completion of their education and make' 

Alaska their home. ~. _ .;

: .--.II. DESCRIPTION OF THE PROGRAM

AS 14.40.751— 14.40.806 sets forth the conditions for 

the Alaska student loan program. Undergraduates may receive up .. 

to $6,000 per year (AS 14.40.759), while graduates may receive up 

to $7-, 000 per year (AS 14 .40 .763). Undergraduate students may. 

receive loans for five years (or $30,000); graduate students may 

receive loans for five years (or $35,000); and total undergradu­

ate and graduate loans may be received for eight years ($53,000). 

AS 14.40.763(d). The loan is to be repaid at an interest rate of 

51 per year for up to ten years. AS 14.40.763(f)'and (g). There 

is no needs test or family income limit.

As the Affidavit of Dr. Kerry Romesburg shows, 'the . 

Alaska program is the most liberal program in the nation'.' All 

other states use the Federal Guaranteed Student Loan (GSL), which 

requires that students meet a needs test and have family incomes 

of. less than $30,000 per year for waiver of interest while in 

school. The GSL lends only $2,500 per year to-undergraduates, 

and a total of only $12,500. Graduate students under_ the GSL can 

receive $5,000 per year for a total of $25,000, but t h a t’total 

includes undergraduate io a n s . GSL's are to be paid back at an . 

interest rate of 9% per year. "

Only four other states have loan programs in addition 

to the GSL: Alabama, Georgia, Kansas, and Oregon. All of. those
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programs, however, are at least as restrictive as the GSL. Ala-: 

bama provides ’loans for medical and dental study at a 7% interest 

rate and has no residency restriction. Georgia provides 91 loans 

for up to $1,500 per year, for ...study in "critical fields" of 

study. Kansas provides "loans of last resort" to students. If a. 

student can not qualify for a GSL, loans of up to $1,500 for a 

first-time freshman, $2,500 for other undergraduates, and $5,000: 

for graduate students are made available at 91 interest.- 'Oregon 

provides loans for medical and dental study at 97, interest. The 

loans are for up to $2,500 per year. Affidavit of Dr. Romesburg.

In order to qualify for an Alaskan loan, an applicant 

must: (1) be either a full-time college student, a high school

student, or scheduled to graduate from a high school within the 

next six months; and (2) be a resident of the state, for two years 

at the time of application. AS 14.A0.765. AS 14.40.7(>5(b)' fur-

• .. -I •* •-/*•*?
ttier provides that:” ' :..">•** -

• For purposes of this subsection, a person
qualifies as a resident of the state if at 
the time he applies for-*the loan the person

 •••'-- - ......(1) has been- present in the state for •:
at least two years unless his absence -fror 
the state during any part of the ‘two 'ye'ar.'j 
w?o due to military service; or-

_ (2) is a person who is dependent on a- 
parent or guardian for his care, and the 
parent or guardian has been present in the 
state for at least two years.

It is this-two-year requirement which is challenged by 

Judith Andrass as violating the Federal Constitution under the 

Equal Protection, Privileges and Immunities, Due Process, and
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Citizenship Clauses.” Since the only serious question arises 

under"the Equal Protection Clause, that issue will be discussed 

first. . .. ......  ....

III. ARGUMENT

A. SUMMARY JUDGMENT IS APPROPRIATE.

... Rule 56 of *e F e d e r a l . Rules of Civil Procedures pro­

vides that summary judgment, "shall be rendered forthwith if the 

p l e a d i n g s d e p o s i t i o n s a n s w e r s  to interrogatories; and admis­

sions on file, together with the affidavits, if any, show that 

there is no genuine issue as to any material fact and that the. 

moving party is entitled to a judgment as a matter of law." 

Although defendants deny a. number of Ms. Andress' allegations, 

even if all of Ms. Andress' factual allegations are correct, 

defendants are entitled to judgment as matter of l a w . . * .

. •. The only disputed fact which requires some explanation

is Ms. A n d r e s s’ allegation that her "application is disadvantaged 

by the priority given applications based on the applicant's 

length of residency in Alaska as required by AS. 14.40.767(a)(2)." 

That statute provides for the award of points in order to allo­

cate priority among late applications, with some .points going for 

length of residency in Alaska- The Alaska Commission''on’Post­

secondary Education has never applied that statute and will not . 

be applying that statute with 'this year's applications. A f f i­

davit of'Kerry Romesburg.* Instead, as Dr.. Romesburg's affidavit 

points out, if because of limited funds priorities were to be
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awarded, the awards will go to applications on a first come, 

first served basis. This course of action has been taken with 

the advice of the Department of Law. Therefore, the only ques­

tion before this court is whether or not the two-year durational 

residency requirement contained in AS 14.AO.765(b) is constitu­

tional. For that issue, there are no material issues of fact in 

dispute, a n d _summary judgment is appropriate.

B. THE TWO-YEAR-RESIDENCY REQUIREMENT DOES NOT VIOLATE THE 
EQUAL PROTECTION CLAUSE.

There is no question "length of residence may . . .  be

used to test the bona fides of citizenship." Zobel v. Williams,

  U.S. __ , 50 U.S.L.W. 4613, 4617 (concurring opinion of Justice
. . .  . . . .  - t

Brennan). In addition, the state has a legitimate interest in

assuring that state money and its preferential interest rates are

actually received by students who intend to make Alaska their

home. The United States Supreme Court's pronouncements on resj-r-

dent tuition are equally applicable to student loans:

The State can establish, such reasonable cri-
- teria for in-state status as to make virtual- .

ly certain that students who are not, in 
, .... _■> • •• fact, bona fide residents of the. State, but 

who have come there solely for educational 
purposes, cannot take advantage of the i n­
state rates.

Vlandis v. K l i n e , 412 U.S.* 441', 453-454 (1973) ("Vlandis").

Similarly, the issue here is whether a two-year r e­

quirement is a reasonable way to make "virtually certain" that an 

applicant has a present intent to return to. the. state after com­

pleting his or her education. The first inquiry in the equal
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.protection analysis is whether the requirement is to be analyzed'

.'Under .strict scrutiny-" or the rational basis test. '

... The rational basis standard applies since neither a 

.fundamental political right cr access to a basic necessity of 

_life .is involved. Hawaii Boating Ass'n v. Water Transportation 

Fac i l i t i e s , 651 F..2d 661 (9th Cir. 1981); Memorial Hospital v. . 

Maricopa C o u n t y . 415 U.S. 250 (1974). Strict scrutiny is in­

vo l v e d  only when genuinely significant deprivations are involved;

Deprivations which are only uncomfortable are 
not enough, such as conditioning lower tui­
tions at state institutions of higher educa- 

. tion upon a one-year residency requirement. ■ •.

Hawaii Boating A s s’n at 665, quoting from Fisher v. R e i s e r , 610 

F.2d 629, 639, n.5. .(9th Cir.. 1979) , cert, denied, 447 U.S. >930 

(1980) (Judge Hufstedler dissent). Like student tuition, denial 

of the right to a state funded student loan is at best-ar. "uncom­

fortable deprivation." Therefore, the-two-year residency rer(v> 

.quirement-need only.be rationally related to its purpose of assur­

ing that student loans go only:to. bona fide residents._
• * „’ • * . .

The.rational basis test was explained by the United
• X ’ *• * • '

Supreme Court in Dandridge v. W i l l i a m s , 397 U.S. 471, 485 (1970);

In the area of economicr And social welfare, 
a state does not violate the Equal Protection 

•• Clause merely because the classifications.-- 
'  ......  made by its laws are imperfect. If the clas­

sification has some 'reasonable basis,' it 
does not offend the Constitution simply b e­
cause the classification 'is not made with 
mathematical nicety or because in practice it 
results in some, inequality.' L indsley v.
Natural Carbonic Gas C o . , 220 IT.IH 6 1, -78.
1 The problems oli government are practical 
ones and may justify, if e b a y  do not require, 
rough accommodations -- illogical, it may be,
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•and unscientific.1 Metropolis Theatre Co. v.
City of C h i c a g o , 228 U.S. 61, 69-70. 'A sta-

 tutory discrimination will not be set aside
if any state-of facts reasonably may be con­
ceived to justify it.' McGowan v. Maryland,
366 U.S. 420, 426.

That rational basis exists here. First, it should be

noted that the choice of the level of scrutiny usually determines’
•  • • • • • • . — . «  , •

the* outcome of the analysis. This is particularly evident ? i  

durational "residency cases. For a period of time there was sub­

stantial confusion concerning whether strict scrutiny was always 

required in durational residency cases or was limited to only 

those instances where significant; deprivations resulted . from 

failure to meet the residency requirements. E . g . , Memorial Hos- 

r>itul v. Maricopa. C o u n t y , s u p r a , 415 U.S. at 257; Cole v. Housing 

Authority of City of N e w p o r t , 435 F . 2d 807 (1st Cir. 1970); 

Fisher v. R e i s e r , su p r a . . .As a result, various courts ruled dif­

ferently on almost identical issues. E . g . , compare Larsen v  ■./•:> 

G a l l o g l y , 361 F.Supp.-305 (D.. .Rhode, I s . 1973). (two-year residency 

requirement- for divorce subject to strict scrutiny;, held uncon-
• i

stitutional) with Mendez v. K e l l e r , 380 F.Supp. 985 (E.D. N.Y. 

1974) aff*d on other g r o u n d s , 530 F.2d 457 (2d- Cir. 1976) 

(two-year requirement for divorce subject- to rational basis test; 

held constitutional);. Bolahewski v. Raich", 330 F.'Supp.. 724 (B.C. 

Mich. 1971) (three-year.residency requirement for mayor subject 

to strict scrutiny; held unconstitutional) with Walker v. Y u c h t , 

352 F.Supp. 85 (D.C. Del. 1972) (three-year.residency requirement 

for candidates for General Assembly subject to rational basis 

test; held constitutional); State v. W y l i e , 516 P.2d 142 (Ak.
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1973) (one-year residency requirement for state employment sub- * 

ject to strict-"scrutiny; :-held unconstitutional) with Ostendorf v. 

Turner, All So.2d 330 (D.C. App. 1982) (five-year residency re-
. '-..I • ' !

quirement for homestead exemption subject to rational basis; held 

constitutional). It is extremely rare for a durational residency 

requirement to be overturned under the rational basis test, and •. 

usually will only occur in outrageous c a s e s . E . g . , Antonio v.

Kirkp a t r i c k , 579 F.2d 1147 (8th Cir. 1978) (ten-year residency 

requirement in order to run for state audit o r ) ; Massey v. Appol- 

l o n i o . 387 F.Supp. 373, 376-377 (D. Me. 1974) (three-year resi­

dency requirement in order to be licensed as a lobsterinan). 1/

Establishing bona fide residence, or domicile'," occurs 

when a person both (1) is physically present within t.ie state; 

and (2) intends to r e m a i n 'and make a home. E . g . , State v. A d a m s , 

522 P.2d 1125 (Alaska 1974); Rest; tement (Second) of Conflict of 

Laws, §§ 15, 16, 18 (1971). Applying these princip'ies","howiver,’ 

?.s often extremely difficult —  particularly the determination of 

i n t e n t :

1. The Alaska Supreme Court, for one, until' recently held that 
durational residency requirements always- required a compelling 
state interest. S e e , Williams v. Zobel, _619_ P.2d 449, 451-452 
(19,80). The Alaska Supreme Court now analyzes durational res­
idency requirements under its intensified scrutiny test, which is 
an intermediate balancing approach between strict scrutiny and 
the rational basis test. Id. This "intensified scrutiny'* test 
was set forth in State v. Erickson, 574 P . 2d 1 (Alaska 1978). In 
a May 5, 1981 informal opinion' to Representative Don Clocksin, 
Assistant Attorney General Bruce Botelho stated that he believed 
that the Alaska Supreme Court would overturn the two-year'resi­
dency requirement, primarily applying the Erickson balancing 
test. Upon closer review,' this office now believes that, the 
two-year requirement would meet even the stricter Erickson test.



[I]t is known jurisprudential fact that these 
requisites are deceptively simple, and are 

• . .. .m u c h  more easily stated: than applied.- In
particular, whether an individual possesses .....

  . . the necessary intent is often a very diffi­
cult question to answer.

Stottlemyer v. Stottlemyer, 329 A . 2d 892, 899 (Pa. 1974).

Moreover, as the United States Supreme Court has ex­

pressly recognized, there are particular problems in determining 

the bona fides of college students "since those" students” are 

characteristically transient." Memorial H o s p i t a l , supra, 415 

U.S. at 260, n.15; Vlandis v. K l i n e , sup r a , 412 U.S. 'at 452. 

Thus even during the period of uncertainty as to whether strict 

scrutiny always applied to durational residency cases, it was 

recognized that one-year residency requirements for in-state 

tuition were constitutional. E . g . , Coleman v. Housing Authority 

of City of N e w p o r t , supra, 435 ?.2d at 810, n.9. (U. Me. 1974).

Consequently, it is evident that a one-year residency 

requirement for student loans would easily pass constitutional 

muster under the rational' basis test.’ The state can condition 

the grant of preferential rates for tuition on a one-year r e s i­

dency requirement. Vlandis v. K l i n e , su p r a ; Hooban v. B o l i n g .. 

503 F.2d 648 (6th Cir. 1974); Sturgis v. State of Was h i n g t o n , 368 

F.Supp. 38 (D.C. Wash. 1973), aff'd m e m . , '414 U.S. 1057 (1973); 

Starns v. M a l k e r s o n , 326 F.Supp. 234 (D. Minn. 1970), a f f 'd m e m . , 

401 U.S. 985 (1971). Kirk v. Board of Regents of the University 

of C a l i f o r n i a , 279 Cal App. 2d 430,.78 Cal. Rptr. 260 (Cal App. 

1967) app. dismissed, 396 U.S. 554 (1970); Padgar v. Indiana U n i­

versity, 381 N.E.2d 1274 (Ind. App. 1978). The actual transfer



of cash to a student is at least on par to the tuition cases, if 

not a more, compelling reason in. and of itself for the application 

of a more stringent r e q u i r e m e n t I n  any event, the issue before 

this court could also be cast as whether it is irrational for the 

State of Alaska to"require two years of residence instead of one 

year in order to be eligible for a student loan.

The two-year requirement is reasonable. It is not 

irrational or outrageous. The Alaska student loan program does 

not require that the student remain in-state t o 'attend school 

(unlike the resident tuition cases). The student can spend up to 

$53,000 in state loan funds for up to eight years attending 

school in California, Washington, Arizona, or any other state in 

the Union. Given the judicially recognized "special problems" 

involved in determining the bona fide residence of .college stu­

dents even when "the students will be physically located in the 

state for their years of school (Memorial Ho -p i t a l , supra, 415 

U.S. at 260, n.15; Vlandis 412 U.S. at 452), even greater prob­

lems attend such a determination when an out-of-state student 

comes in, gets money, and then leaves the state for a substantial 

period of time. T h u s , even if the Alaska loan program were the 

same as all other states' programs a two-year residence require- 

ment would not be irrational.
• • •* i

In addition, however, the Alaska program is. far and 

away the most attractive education loan program in the United 

States. All other states use the Federal Guaranteed Student Loan 

Program (GSL), which .is substantially inferior- and much more
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restrictive than the Alaska program. As pointed out earlier, the 

GSL is limited, to $2,5.00 per year for undergraduate, and $5,000 

per year for graduates Alaska lends $6,000 and $7,000 respec­

tively. --The maximum total allowed under GSL is $12,500 for u n­

dergraduates and $25,000 for graduates (including undergraduate 

loans). A l a s k a ' s .respective totals are $30,000 and $35,000; in 

addition, combined graduate and undergraduate loans could total 

up.to $53,000 for-eight years of study. . The interest rate for 

GSL's are .91; Alaska's are 57.. Further, in-order for a. student 

who has a family income of $30,000 or more to receive a fully 

subsidized GSL loan, that student must demonstrate substantial

financial need based upon a standardized needs test. Alaska's
*

loans are open to all irrespective of need or income. Affidavit 

of Dr. Romesburg. ~

In short, it is not irrational to believe that a two- 

year residency requirement, rather than a one-year requirement, 

is a '.'.reasonable criterijon] for in-state status as to make v i r­

tually certain that students who are not, in fact, bona fide 

residents of.the.state .... v.. cannot take advantage" of the enor-> 

mous benefits of Alaska's loan program. Vlandis v. K l i n e , s u p r a , 

412 U.S. at 455 (emphasis added). The two-year residence r e­

quirement . meets the rational basis test, and does not violate 

equal protection.
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C. THE TWO-YEAR RESIDENCY REQUIREMENT DOES NOT VIOLATE 
THE DUE PROCESS CLAUSE, THE CITIZENSHIP CLAUSE, OR 
-THE' PRIVILEGES AND IMMUNITIES CLAUSE.

Ms. Andress also challenges the two-year residency 

requirement under the Due Process Clause, the Privileges Immuni­

ties Clause, and the Citizenship Clause. These assertions are 

without merit.

Vlandis settled the due process issue by holding- that 

only "a permanent irrebuttable presumption of non-residence . . . 

is violative of the Due Process Clause." V l a n d i s , 214 U.S. at 

453. In Vlandis the Court overturned a scheme where if a student 

was not a resident by a certain date (the date of admission to

school), that student could never achieve resident status there-
#

after. The Court contrasted that scheme with plans that allowed

the rebuttal of that presumption after a period of residence:

Minnesota's one-year durational residency 
requirement, however, differed in an impor- 

.• r :• ' tant respect' from the permanent irrebutable -
presumption of issue in the present case, 

t Under [Minnesota's requirement], a. student -r
who applied to the University from out of 

J ...... ;...State could rebut the presumption of n o n­
residency, after having lived in the State

i..„;---  for one year,-by presenting sufficient other - '
evidence to show bona fide domicile within 
Minnesota.

V l a n d i s , 492 U.S. at 453, n.9.. In other words, durational resi­

dency r e quirements, since they can be rebutted by a period of 

residence, do not violate the Due Process Clause.

Ms. Andress' challenges under the Privileges and Immu­

nities Clause and the Citizenship Clause are also without sup­

port. Because Ms. Andress claims to be a bona fide Alaska



resident, the Privileges and Immunities Clause is inapplicable. 

Hawaii B o a ting,- 651 F.2a at-666.: Nor does the'state see how Ms.

Andress' claim falls within the accepted ambit of the Citizenship 

Clause. E.g., Slaughter-House Cases, 83 U.S. 36 (1873).

Instead, it appears that Ms. Andress is attempting to 

argue a violation of a fundamental right to interstate travel 

based upon these clauses, ar approach recently argued by Justice 

O'C.mnor in her- concurrence in. Zcbel v. W i l l i a m s , s u p r a , 50 

U.S.L.W. at 4616-4620. Whatever the future of that analysis, it 

is clear that eight out of the nine justices presently reject 

that approach. I d . , at 4615, n.4, 4616-4617 (J. Brennan concur­

ring), 4621, n . 3 (J. Rehnquist, dissent). Ms. Andress' arguments 

on these points will have to await another day -- they are not

meritorious under the present ’state of the law.

' ■ ; ; ; '  y-'iy. 1 'c o n c l u s i o n

For the reasons stated’ in the brief, defendants

respectfully request this court to. grant their motion for summary 

judgment. _(1. ' ... * ....

DATED this day of /<- 158

WILSON L. CONDON 
 ------ ‘ ” ATTORNEY GENERAL " "

B y , ’

Robert M. Maynara
Assistant Attorney General
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DEFENDANTS' REPLY BRIEF

INTRODUCTION

Ms. Andress' opening btief makes a number of errors. 

This reply brief will only concentrate on the five most important 

general errors made by Ms. Andress. The first general error made
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by Ms. Andress is her attempt to characterize the issue before 

this court-as one concerning the validity of a two-year residency 

requirement in the abstract. Rather, the issue before this court 

is whether a two-year residency requirement is .rational for the 

specific purpose of applying for the Alaska Student Loan Program. 

Ms. Andress ignores the problem of student mobility, the attract­

iveness of this particular loan program, and the ability of a 

student to take this cash subsidy anywhere in the w o r l d  to go to 

school. These known, established facts are directly relevant to 

rationality of the residency requirement; they are ignored b y  Ms. 

Andress.

Second, Ms. Andress either states or implies that all 
- #

durational residency requirements are subject to an intensive 

equal protection review. This is incorrect. Unless a signifi­

cant deprivation, like access to medical treatment, welfare,, or 

voting is involved, the normal "rational basis" test is used. 

Hawaii Boating Ass'n v. -Water Transportation F a c ilities. 651 F.2d 

661 (9th Cir.^ 1981). • Under at least this minimal review, the 

two-year s/.andard is rational.

Third, under the impression that the two year require­

ment was imposed in 1981, Ms. Andress relies extensively on state­

ments made in the twelfth..legislature- 1981 session for the pur-, 

pose? underlying the two year requirement. Ms. Andress is wrong. 

The two-year requirement has been in existence since 1971. The 

1981 session only added a clarification to the term "resident" to 

clarify the meaning of physical presence; the two-year residency 

requirement came much earlier. The 1981 floor statements are
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only relevant to that clarification, and not to the rationality 

of ..usingra length of..two years. ••

: - Fourth, Ms. . Andress states or implies that by moving to

A l a s k a  she has become disqualified from receiving any other signi­

ficant-financial aid.- As a result, ‘she argues, there is the 

spectre of some "absolute deprivation" of an education. This 

theme underlies most, of her arguments. Again, Ms. Andress is 

incorrect: -By moving .to Alaska Ms. Andress has lost nothing. •

A las k a  residents of less t h a n  two years are still eligible for 

the Federal Guarai. teed Student Loan (GSL) , as well as other 

federal.and institutional loans. See Second Affidavit of Kerry 

Romesburg (attached). The GSL, as pointed out in our opening 

brief; is the .only local loan program available to students in 45 

s t a t e s ,. including California (Ms. Andress' previous residence). 

The GSL is also available in Alaska in addition to Alaska's .own 

student, loan program/. • Ms. Andress and all less than two-year 

reside.nts_are qualified for the Alaska GSL program. Ms. Andress 

has lost nothing by moving to Alaska. Furthermore, if the Alaska

Student Loan Program did not have a stringent test for bona-fide
• •

residents, then loan shoppers, too, would lose nothing by tem­

porarily moving to Alaska. This, again, underscores the need for 

an effective and stringent :"bona fide" residency test for 

Alaska's-Student Loan Program.

Finally, Ms. Andress mischaracterizes the residency 

requirement as intending to -deter or inhibit interstate"migra­

tion. The state has the .right to grant its subsidies only to 

bona fide residents: those persons physically present in the
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state who intend to make » 1 :..jKa their home. Even a totally ac­

curate..test *.of that .intent would have the same effect of prevent­

ing "loan shoppers", from coming to Alaska solely to get student 

loans. This, is the effect of all valid tests of bona fide resi­

dency:: to prevent some state benefits'from going to those who do 

n o t  intend to. be citizens of that state. As a result, the intent 

of..all bona ..fide .residency-. requirements could also be. character­

i z e d -as intending to prevent those who do not intend to.make that 

state their home from-coming ta that state solely to' take advan­

tage of a state benefit. Ms. Andress' restatement of the intent

to . determine., bona fide residency as a deterrence to "loan
0

choppers" does not render, the requirement an unlawful inter- 
• , • 

ference.with interstate migration.

Alaska wants students to come to Alaska; it wants to 

give money to persons w h o , upon completion of their education 

intend to. make Alaska their home. * Alaska does;not want to give 

money: to persons w h o  do not intend to make- Alaska their home. 

Those goals are legitimate, and the two-year residency require­

ment is, for the Alaska Student Loan-Program, a rational test to 

determine the bona fides of residency.

ARGUMENT -  -  - V.- - . - - .

A. The Two Year Requirement Must Be Viewed In Relation to 

thi ■ Particular Program - ’ ’ ~ ~

The question before this Court is whether a two-year 

residency requirement is an irrational tool to use in determining
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the- -bona fide's' of a :student's Alaskan citizenship for the pur- 

pose of qualifying for Alaska's Student Loan Program. Defendants 

agree that some -bona fide r e s i d e n t s l i k e  Ms. Andress j will be 

denied a student loan because of this requirement. Defendants 

wish- that there was a magic test to determine intent to remain in 

•Alaska; a test- that • could exactly sort those applicants who do 

'and do not intend to make Alaska their home:

• * Unfortunately, that magic test does not exist. Just as

unfortunately, it is known 'that without an effective bona fide 

residency test,'■'students wo u l d  come to this state and apply for

loans with no intention of returning after their education is
— #

completed.- As Dr. Romesburg stated during his deposition:

[DJon't forget, the loans are totally portable. These 

" ! loans can be used anywhere, and in fact, not in the

V.; . . nation, anywhere in the world as loi.g as its an ap-

c: '.proved institution.’ •' And' students are-very mobile as a 

: class of peoplfe. 'I am sure you are aware of that,

rrr.v r. Certainly I am'; " and certainly anyone involved in finan- 

' . cial aid is, or higher education today, is aware of the 

mobility of the modern student. They will travel be- 

—  : •; — tween states if they can find a -better opportunity for

loans or aid. In fact, in the west, they shop--they 

.. shop quite blatantly between states under different 

. ■ areas of support. *



Dandridge v. W i l l i a m s , 397 U.S. 471, 485 (1970) (Citations omitted)-

.Given both the k n o w n  mobility of students and the in­

centive for students who do not intend to remain to come to • 

Alaska- f.or :a student loan, the two-year requirement is rational. 

The- people affected by the requirement, are those who previously 

r esided outside' the. state. These recent arrivals are applying 

for up.to $53,000 o.f. state funds.- They may take that money b a c k  

out of .state for up to ei g h t  more years. . It is surely, reasonable 

to require some, substantial residence, test as an element in check­

ing the bona fides of these'new arrivals. The question is whether

two years is irrational for this student loan program. We urge

this - Court to hold-that, it .-is a rational requirement ; that even 

though it has an unfortunate effect on some individuals, like Ms. 

Andress, it is not ah irrational method of assuring that Alaska 

student loan money goes to those persons w h o  intend to make

Alaska their home.' . v v  ;. .. . •

rv - B. Ms. Andress Misstates the Standard of R e v i e w . .

Ms. Andress also mischaracterizes the applicable 

standard-of review by. 'implying or stating that some intensified 

review is or should be applied in this case. Recent case law 

establishes that the normal "rational basis" equal protection 

test appl-ies.-

As was mentioned'in our opening brief, until Memorial 

Hospital v. Maricopa C o u n t y , 415 U.S. 250 (1974), there was sub­

stantial confusion concerning whe'ther strict scrutiny was always 

required in durational residency cases, or was limited to only 

those instances where significant deprivations (like denial of
*%•
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Romesburg Deposition at 16.

. :.c:.. b e c a u s e  of the magnitude of the subsidy, the state'

w i s h e d  to make "virtually certain that students who are not, in

fact, bona fide residents of the state, .cannot take advantage" ™»f

this generous program. Vlandis v. K l i n e , 412 U S. 441, 454

(1973). And,..like the residency-requirement for in-state student

.tuition, a .durational residency requirement is a traditional tool

for sorting student r e s i d e n t s ' from those w h o  do not intend to

make Alaska their home. Because of the mobility of students, the

ability to take the loan out of state, and the magnitude of the

state benefit (up to $53,000 over eight years), a stricter test

for determining -residency .'than • that in use for qualifying for 
_ •

in-state student tuition was believed by the Legislature to be 

necessary. Unlike the. subsidy given for instate tuition, not 

only was the amount of the subsidy given m u c h  greater, and not 

only was the award given in cash, but also the' student did not 

h a v e  to remain in state-.-.in order, to .receive the benefit.."..

The period chosen was two-years. It is recognized that

some number- of bona fide residents, like Ms. Andress, may be

denied student loans as a result of this requirement. But,

"[a] state does not violate the Equal Protection

—  - — Clause because- the- classifications made by its

laws are imperfect .. . . "or because in practice 

it results in some inequality." "The problems of 

government: are practical ones and may justify, if 

they do not require, rough accommodations."



welfare, .medical.treatment, or voting) resulted from failure to 

m e e t  the residency requirements. E.g., Memorial H o s p i t a l , surra, 

415 U.S. at 257 , Cole v. Housing Authority of City of N e w p o r t , 

435 F . 2 d  807 , 810, n.9 (First Circuit 1970); V7illiams v. Zobel, 

619 P . 2d 448 (1980). 'As a result, for a periqd of time many 

courts assumed that strict scrutiny always applied regardless of 

the right infringed or the deprivation involved. ... .

I t  was not until Memorial Hospital that the present 

test evolved' —  a two tier test which depended upon the nature of 

the deprivation caused by the denial of "bona fide" r-'aident 

status. -As a result, the rational basis test applies to most- 

durational residency requirements. Hawaii Boating Ass'n v. Water 

Transportation F a c i l i t i e s ,- 651 F.2d 661 (9th C i r ' 1981) ("Hawaii 

B o a ting" ) .

—  -Ms. Andress fails to recognize this period of con­

fusion. ^Consequently, Ms. Andress misstates the applicable test 

w h e n  she .asserts..that _a .state_must -_always have "an especially 

w e i g h t y  interest in an objective proof of bona fide residency" 

[Plaintiff's -Memorandu m  a t '14.] , 'that " ( a ] n y  durational residency 

requirement brought to a court for constitutional scrutiny will 

carry a heavy burden" [Id. at 10], or otherwise implies that all 

durational residency requirements-require the application of some 

intensified test. •

Also,, as a result, Ms. Andress is able to make such state-
V

ments as "No court has uph e l d  a 'two-year durational residency 

requirement in these circumstances [referring to the statutes at 

issue in this case]." Id. at 15. That is true. It is’ also true
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that no court applying the rational basis test has struck down a 

two-year durational residency requirement.in these circumstances. 

Since the test w a s clarified eight years ago, j:here simply have 

not b e e n  any cases directly on point one way or.the other.

...• Again, this is not to say that the two-year requirement 

is va l i d  for .all programs, or that the two-year requirement would 

be v a l i d  under .strict scrutiny,. But that is not the test nor the 

question before this court. The test is the rational basis test, 

and the question, is whether or not this particular program can 

rationally require a two-year residency requirement for ids

applicants- s . .....

...... . --Because of the apparent confusion on lis. Andress' part,
» 0

the Ninth Circuit Court of Appeal's most’ recent statement on the 

applicable test bears- some extended quotation:

The right to travel is a fundamental right, and it 

'has been, recognized that durational residency re- 

• ..: quirements - because they disadvantage a.class, of ,
i

persons who have, recently exercised the right to 

. ..— • - travel -• .may, in certain circumstances, unduly-

infringe upon this right. In Shapiro v. T h o m p s o n .

394 U.S., 618, .89 S.Ct. 1322, 22 L.Ed.2d ,600 

_  __(1969) , the Court held unconstitutional a one-year

durational residency requirement for welfare assist­

ance. The Court stated, however:

"We imply no -view of the validity "of . ~ .

waiting-petiod or residence requirements 

determining eligibility to vote,
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eligibility for tuition-free education,

■v.-: :ito' obtain .a. license to practice a profes- 

. .. sion,- to hunt or fish, and so forth.

■Such requirements may promote compelling ’ 

•state interests on the'one. hand, or, on 

the.other, m a y  not be penalties upon the 

. - exercise of the constitutional right of

../.interstate travel." Ild. at 638, n. • 21] .

The Court held, in Dunn v . B l u m s t e i n , 405 U.S. 330, 

(1972), and Memorial Hospital v. Maricopa C o u n t y , 

[415 U.S. 250 (1 9 7 4 )] ,  that durational residency 

requirements' wh i c h  involved deprivations of the 

right'to vote and free nonemergency medical care 

. triggered strict scrutiny. "In Maricopa C o u n t y , 

however, 'the Court noted -that ''The amount of im­

p a c t’ required" to give rise to the compelling-, 

state-interest test [has] n o t  been made clear." 

[Id. at 256-7] (Footnote omitted). In Fisher v. 

R e i s e r , 610 F.2d.629 (CA9 1979) cert, d e n i e d , [447 

U.S. 930 (1 9 8 0 )] ,  we noted the importance of the 

"nati’re of the benefit denied." Id. at 635. In 

— fact, Judge Hufstedler-, • dissenting in F i s h e r , 

a f t e r .reviewing the right to travel cases, com­

mented that "The Court [has] indicated that the 

'penalty' required-to invoke strict scrutiny’ in-- 

volves a genuinely significant d e p r i v a t i o n , such 

as a denial of the basic 'necessities' ( a s‘in



Shapiro) , or the denial of a 'fundamental poli­

tical right.' i.(as "in D u n n ) " ' I d . - - a t  639 (footnote 

omitted) (emphasis added). Judge Hufstedler also 

not e d  .that. "Deprivations whi c h  are only uncom­

fortable ‘ are .not enough; such as conditioning 

lower tuition at state institutions of higher edu­

cation upon a one-year, residency requirement."

Id. at. 639., ..n. 5. : ’ . ;

The district, judge found that strict scrutiny was 

not .applicable because the durational residency 

requirement, for preferential ■ rates for mooring 

privileges in recreational boat harbors was not a
0

•significant penalty on the right to travel. To 

use Judge Hufs t e d l e r’s terminology, this "depriva­

tion" was merely ’'uncomfortable." The district 

judge found that this case was more like the 

college- tuition cases, which stand for the propo­

sition that "conditioning lower tuition at state 

institutions of higher education upon a one-year 

residency requirement" does not impose a "penalty" 

on the right to travel justifying invoking strict 

— scrutiny. We agree w i t h  the district judge that 

the "deprivation" involved in this case - the 

failure to provide a berth in a recreational boat 

harbor at the same' rate’ as a resident - does not

operate as a sifmificant "penalty" on the right to
- . . • . ••

travel.
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.

'

Hawaii Boating Ass'n at 664-665 (emphasis in original).

Like", in.-state tuition, and unlike the right to vote, 

denial of a student loan is not a significant enough deprivation 

to trigger intensified review. Consequently, the rational basis 

test is the- appropriate test.

C. The Two-Year Residency Reqxiirement Has Been 'In Existence 

Since 1 9 7 1 .. „ z " '

Ms. Andress relies extensively o n  quotes from the 

Sena '.e and Ho u s e  floor during the 1981 session in attempting to 

establish the purpose beh i n d  the two year length. Ms. Andress 

claims that those debates are relevant because she believes that 

In 1981 the Twelfth Legislature amended the 

Alas k a  Student Loan Program to include the two 

year durational residency requirement . . .

Plaintiffs-Memorandum a t  7. :.. .......

Ms. Andress;-.is. wrong. The two-year, requirement has 

been in effect’ since 1971. § 1, Gh 98 SLA 1971 established the

loan p r ogram,-provided t h a t  an applicant must be "a resident of 

Alaska" and, in the original AS 14.40.773, defined "re s i d e n t " .as 

meaning - : .. . . . . . . .

a person domiciled in Alaska who has resided', 

in Alaska for at least two years before making • 

an application for.a student loan.

What the Twelfth Legislature did do was move the two 

year requirement from the definitional section (AS 14.40.773) to 

the qualification section itself (AS 14.40.751). § 10, Ch 89 SLA



1981_. But the 1981 Legislature did not impose the two year 

length. Therefore,, the statements .of ;:he 1981 Legislature are 

n o t  relevant to .the issue of the purpose or the intent of picking 

two years as the required length of residence rather than some 

other test o r  some other period of time.

The Twelfth Legislature did add a clarification to the 

two y e a r  requ i r e m e n t by, providing for types of actual physical 

presence as the means for determining whether somebody h a d  been a 

resident for two y e a r s . § 10 Ch 89 SLA 1981. The reason for 

this clarification was that the legislature had received evidence 

that persons w h o . d i d  not. intend.to make Alaska their home had 

come up for summer '.jobs two. years in a row, applied for student 

loans, and had then taken the money out 'of state for school. Dr. 

Romesburg explained this statutory clarification and the reasons 

for the action in his deposition:

• . . 'A.' The Statute that was changed,

;.r .-again,- it was.-- I think it was two years - . 

ago that the change went through, says 

j.-r*. • -r:-. rthat the person has to be physically pre-

/••sent for two years before filing.

Q. The applicant can have all of these other 

..indicators of residency -- 

A. . Right. • ■

Q. -- uniformly..

A. That's correct.

Q. T h e y  have not been present for two years, 

they're disqtialified.
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.

That's correct, unless they are a minor 

•'•“and their'parents ‘have been physically' 

present for two years. There are some 

things like that. But even-'if 'they've 

• b e e n  outside to school’ -- and I'm giving .

you what . the Statute says n o w  —  if 

...you've been outside to school you-have to .• 

-have b e e n  physically present for two 

' years before you went to school. I f  - ' 

you're in the military, you have to have 

been physically present for two years 

before y o u  entered the military. This 

was an attempt by the legislature' to 

tighten down what they meant by physically 

present, and I'll even go beyond that to 

tell you who they were aiming at. Thev 

weten* t---aiming " at the general person 

here. They were aiming at a group of 

p e o p l e’ that were purportedly' obtaining 

student loans that were, in fact, not 

residents, and those were individuals 

that would come to Alaska, work in the 

summer, go outside to school during the 

fall, to a- school that didn't have a tui- 

tional differential so they didn't have 

to declare themselves as a resident or 

non-resident at the particular



institution, come back, work a second 

s u m m e r ,. go out again to school and then 

they said, "I am a resident. I ’ve put 

in, in fact, maybe six m o n t h s r two 

summers, but I have been there -- I 've 

b e e n  in school the rest of the time.

I !ve only b e e n  outside the state except . 

for. educational purposes. I qualify 

under the loan program," and we were 

giving them loans.

The senate got very upset about this w h e n  

they were informed. And ' they were i n­

formed," you could go back and check .the 

senate records. Some . students appeared 

and testified,.-; students from the U n i v e r­

sity ..of Alaska testified that this was 

. happening e n d  they ’got upset and said,

"We - d o n ' t  w a n t •you giving those people 

those loans, and we want to tighten this 

thing.down," and that's when they put two 

y e a r s . . .  . •-

Roinesburg Deposition at 13-15.

Therefore, the Twelfth Legislature did not impose the 

two-year durational residency requirement. Instead, that legislature 

only clarified the definition of residence to take care of a 

p r o b l e m  that was brought to their attention. That problem
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reemphasized the rationality of the original purpose of the pro­

gram —  to assure, that Alaska student loans went to students who 

intended to make Alas k a  their home.. Simply stating that two 

years residence was required had not been enough; .a further defi­

niti o n  of residence to include certain types of physical.presence 

was required in addition. The legislature, b o t h  in 1971 and 

1981, was not reacting t.o a hypothetical fear - they'were taking 

a course of action b a s e d  on real, and present problems. Their 

solutions were rational. .

D. Ms. Andress Has the Same Loan Programs Available to Her 

as are Available to Students in 45 Other Stat e s .

Ms. Andress bases many of her arguments' on the assump­

tion that the Alaskan- Student Loan Program is the sple source of 

funds-for persons, who are physically present in Alaska from .one 

day to two years.-. For example, she states that

If the- plaintiff->is to get any g o v e r n m e n t a l . assist­

ance . from the State of Alaska to get a legal edu­

cation, it is going to have to b e  through the 

Alaska Graduate Student Loan Program. (Romesburg 

Deposition at 9-11). The plaintiff's bona-fide 

Alaska residency prevents her from getting any 

financial assistance from any other state and 

makes it necessary for her to pay-out-of-state 

tuition in California.

Plaintiff's Memorandum at 3. It is on that assumption that Ms. 

Andress asserts, for example, that

- 16 - -



defendant Romesburg makes it very clear that the 

-• ** denial of :assistance from the State, of Alaska

  -.through the Alaska Student Loan Program is an ab-

.solute denial of any State assistance for a wide 

. . . .. . range of graduate education. The plaintiff and

........... .all others like her are going to have to get .

-... assistance from the State of Alaska or n o r  get a

... graduate education at a l l .

P l a i n t i f f s  Memorandum at 6 (emphasis added). This "absolute 

denial" argument underlies many of Ms. A n d r e s s’ arguments. E.g.,

Id. at 39_. ,________________________ ... ... . •' _____

• Ms. A n d r e s s - i s , .again, incorrect. Although Ms. Andress 

is not qualified for the . Alaska Student Loan Program, she is 

qualified for the. Alaska version of the Federal Guaranteed 

Student Loan (GSL) Program. Second Affidavit of Kerry Romesburg. 

The' funding and terms available under this program were described 

in our opening brief at page k and in the (First) Affidavit of 

Kerry R o m e s b u r g . • ; •

Although it is technically true that Ms. Andress is not 

qualified for any other state-funded programs, there are only 

four other _non-GSL state programs in the nation. These are the 

more restrictive programs in Alabama, Georgia, Kansas and Oregon. -

(First) Affidavit of Kerry Romesburg at 5. All other states parti­

cipate in the Graduate Student Loan Program, and, unlike Alaska, 

do not offer any independently funded state loans.

In particular, Ms. Andress is no worse off than if she 

had remained in California, since California is not one of the
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four states with a separate state-funded student loan program.

In addition,. M s . Andress., like all other students nationwide, is 

eligible for National Direct Student Loans (a federally admin-' 

istered loan program, loaning up to $2,500 at five percent inter­

est) 'or the much smaller institutional loans (available at speci­

fic c o l l e g e s ) ._ Second Affidavit of Kerry R o m e s b u r g .

T h e r e f o r e t except for students in four other states, 

Ms. Andress_is- eligible for_. the exact same loan programs as are 

available to any other student in the nation. Remaining equal to 

almost all other students can hardly be termed "an absolute de­

nial of a graduate education." Plaintiff's Memorandum at 39.

Instead, Ms. Andress is simply being prevented from.- 

receiving an additional benefit: the benefit of ‘the much more 

generous Alaska Student L o a n  program. She has lost nothing by

moving to A l a s k a ..........

.. Further ,• this again emphasizes the rationality of. the 

fear of " l o a n  shoppers"— those who temporarily come to Alaska, 

solely to receive a student loan and do not have the present in­

tent of making Alaska their home. If there was not a stringent

residency test, then the "loan shoppers" would also remain eligi-• ' , »

ble for those federal loans by coming to Alaska. They, too, 

would, have nothing to lose.. It is necessary to have some sub­

stantial and effective test for determining which of the recently 

arrived students have the present intent to remain in Alaska. 

The two-year residence requirement is rationally related to that 

purpose.
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E . T h e  P u r p o s e  o f  t h e  T w o  Y e a r  R e s i d e n c y  R e q u i r e m e n t  i s  n o t

to Deter In-State M i g r a t i o n .’ -

Finally-, Ms. Andress consistently mis characterizes the 

residency requirement as a- deterei.it to interstate migration. She 

repeatedly states -that the "intent is to prevent people from 

coming to Alaska.*’ Plaintiff's Memorandum at 19. Ms. Aadress is 

mistaken. The-purpose of the program is not to prevent students 

who intend to-remain in Alaska from coming to Alaska. Rather, it 

is to prevent persons who do not intend to remain and make Alaska 

their home from receiving student loans. The only effect hoped 

for i s •to deter "loan shoppers" .7 persons.who do not intend to 

make Alaska ‘their home, and who are not bona- fide residents - 

from receiving student loan money. .

The requirement is hot intended to prevent these w i s h­

ing to make Alaska their home from coming to Alaska. In fact, as 

explained above, newly arrived studenus will remain eligible for 

some loans as are.available in most of' the rest of the nation 

<the GSLs):. • "Thus it is doubtful that the two year requirement 

for ■ the Alaska S t u d e n t ' Loan ; Program will deter- any student 

wishing to make Alaska h i r or her home from coming to the state, 

•Ms. Andress misstates the record when she makes state­

ments like the following: :

The concern in this record is not whether a 

person is a bona fide -resident, because defen­

dant Romesburg admits that there are many bona 

fide residents who would otherwise be qual­

ified. The concern in this record is with '

- 19- -



.stopping migration and Ro m e s b u r g 1 s _testimony ___

-'-I.:-: " s h o w s . .that. ..-isexactly the effect that the 

statute has.

I d . a t  23. • _ .*.-••
—  •••. First, .the purpose of any test of bona fide residence 

is ,._to prevent people .who do not intend to remain in the state 

frpm- receiving, -a- state benefit. Even if there were an exact 

test, one which-.could unerringly classify b o n a  fide residents 

from t r a n s i e n t s , even .that test would still deter those person 

w h o  do not intend to make Alaska their home from traveling here 

solely to take advantage of the state benefit. This result would 

not render a totally accurate test unconstitutional. It does not 

render this residency requirement unconstitutional, either.

It is the “intent of these statutes, shown in the 

record, .to only sort out those persons who want to take the money 

and run.; For example, the following exchange occurred during the 

deposition, beginning with a question from Ms. Andress' attorney, 

Mr. Zobel: •

• • . • : .. Q . . •• So this two year durational • residency •

requirement is enforced to deter people 

.from coming to the state, claiming Alaska 

. _  . ...— . . - residency, taking up residence here and

applying for-a loan.

A. I would disagree. I would disagree with

■ some of the terms you used, if I can. . "•

Q. Sure. _ .



»

A. I think it's —  the two year durational

‘ - residency now, the physical presence resi- ' 

-dency, the senate and the house went 

along w i t h  it, the legislature passed a 

‘ - couple years ago, was' to deter people

. ...... from coining to Alaska for the sole pur-

•• . pose of obtaining a student loan. The 

•■ * .. “.••way. y o u  posed if, you said, coming up •

■-••• -lhere, establishing residency and so on.

If r e s i d e n c y  means two years .residency, 

then I'd have to disagree. What the pur- 

pr.se of that was to make sure that people 

•didn't come up here just to get a student

  • loan and then take that loan —  don't

forget, the loans are totally portable.

• :*’ r...- 7\ :• These loans can be ilsed anywhere, and in

C. **•••;.• t_r*. -fact ,• not i n  the nation; anywhere in the '

• ' w o r l d  as long as it's an approved insti-

•tution;' -And students are very mobile as 

a class of people. I'm sure you're aware 

of that. Certainly I am, and certainly

_  .-- ---  .. anyone involved in financial aid i s , or

higher education today, is aware of the 

mobility of the modern student. They 

will travel between states if they can 

find a better opportunity for loans or 

aid. In fact, in the west, they shop

■



they shop quite blatantly between states 

under different areas of support.

So you want to deter those people from 

coming to Alaska to participate- in the 

program?

I think'the true —  the true wording that 

should, be-used, and I guess you. .could —  

if• . you want to. interpret, this as 

deterring, I guess that's up to you, but 

the purpose was, to insure that the loans 

were u s e d  by. the people that were truly 

eligible; that were truly Alaska resi­

dents and we r e  residents and not just for 

loan purposes, but were residents of 

Alaska, and the loans were directed to 

help those residents. Remember those two 

r e a s o n s .they had the program; access and 

an educated populace. It's to help the 

residents in Alaska, not air Oregonian or 

a Washingtonian that ..happens to come up 

here and put in a couple of months in the 

summer or maybe one year or a short 

period of time, take the money and go 

south and maybe never return.

So I'm not.sure -- in fact, I would say 

that the program is not used in a way to



deter, anyone from coming here. I don't 

think that's the intent-’at all.. It's to 

•—  that residency isn't a deterrent, 

it's more, I think, an encouragement for 

t h o s e’people that are truly Alaskans and. 

it's j u s t  a t e s t •to make sure that in 

fact, they are Alaskan a n d . q u a l i f y . ..And 

• by "Alaskans." I mean truly a resident of 

Alaska, not just someone here to qualify 

for a. loan and leave. I don't know if 

we're saying the same thing in different

ways or not. • . .
“ »

••

Romesburg Deposition at 15-17.
s» —

Therefore, the loan program cannot be characterized as 

an intent to prevent in-state migration. Again, it's purpose is

solely to assure.that only, bona fide residents receive a generous
. .  ,, -/ *

state subsidy. . —  v'z . * ' iv. .1...

Second, simply'because the test is ine:cact, and will

deny benefits to some b o n a •fide residents, does not mean that its
• •

purpose.must be something other than a test for bona fide resi­

dency. As stated earlier, it is unfortunate that there is no 

magic test to exactly sort t h o s e - w h o •have the requisite intent, 

from those who do not. lo 'addition, the state is not required to 

employ massive armies of bureaucrats to perform individualized 

intent tests on all applicants for all programs. Absent such a 

test or requirement, there will always be, for any test, many 

bona fide residents who will be included within the assumed class

-  2 3  -



of non-bona fide residents. But the existence of that inherent 

inexactness does'.not m e a n  .that the purpose of the prograin is' 

something other than to assure that only bona fide residents will 

receive student loan money.'

We have stipulated that M s .‘Andress is a bona fide resi­

dent. But because she is denied a student loan does not mean 

that the purpose is to deter persons who wish to reside in Alaska 

for making Alaska .their home. This point w a s  clearly made at 

Dr. Romesburg's deposition. In fact, the following exchange 

presents the heart of this whole dispute:

Q. You've stated that you have no reason to

believe that my client came to Alaska for 
» • 

the purpose, the sole purpose of parti-

cipating. in the loan program.

A. • Correct.

Q. • -Is it designed to make persons such as my 

client, who is a —  You've said, am I not

correct, that she is a bona fide resi-
• • * •

• tv ~ -dent? ' • c~~ r:. ■  ... . . \ •

A. I said, I have no reason to believe she's

. . . not. ... • . ...........

— Q* : Okay.

And you said you have no reason to b e­

lieve that she came to Alaska solely for 

the purpose of participating in the 

graduate student loan program?
« »t* • •*

A. Correct.

-  2 k  -



Q. Is the durational residency requirement 

. _* designed..to deter: .persons such as my

 client from.coming to Alaska?

A . •• No. : . .

Q. -But it-w i l l  deny her a loan.

. A,... Yes. . .

Q, . A n d  for what reason? What —  what

purpose does the classification, the re-

-"* quirement serve, in that instance?

A. If you're asking, is your client a victim

of a two year residency requirement, when

for.' all purposes she might otherwise be ■

eligible, the answer would be y a s , she is

a v i c t i m  of that residency requirement.

W h e n  you impose any kind of a requirement

-- I'm'not a legislature —  legislator --

w h e n  you impose, any kind of a taquirement

on a class of people you're going to

treat all those people within the class

as if they're the same, and I think quite

often the outcome can be unfortunate. In

  her case it may be unfortunate. But if

the legislature says we have to pick —

somehow -- again, let's jo back to the

beginning. We have a very mobile class

of p e o p l e ,.students, very mobile. Look 
•> •«. •

at the age of them. Look at the income'.
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they shop. We know . they shop in the 

Northwest, I - k n o w  they do. I can give 

you testimony from other states that 

Ptudents-;shop. They shop loan programs; 

they shrp WICEI support; they shop 

tuitions; they'll move around. But we're 

saying, in this state what the legisla­

ture's b e e n s a y i n g  for years is, "We are 

willing to support our students. We. want 

to support them-to pursue their educa­

tional goal's -and we want to have an 

educated populace." The State of 

Washington, the State Oregon, Idaho, 

don't support their students at the level 

we do. They don't’. They don't'have the 

.same kind of program, and they seem' to be 

unwilling to, or maybe unablu to, but the 

point is-, they don't. So- the -Alaska 

Legislature says, "We want to do this for 

our people."

Now we h a v e ' to make sure, t h o u g h , that 

they are, indeed, our people. We don't
• m m

want to create a loan program and given 

-- and by. all means, when you're talking 

five percent you're talking about a

-  26 -



subsidized program. We d o n’t want to 

have a 'five percent program 'for 

Washington students, residents of Oregon, 

w e  w a n t  it for Alaskans. And we think 

two years is reasonable. T h a t’s what the

legislature has said through statute to

us. .. . • ••' > •

Romesburg Deposition at:43-45.

The legislature was correct. The two year requirement 

is reasonable test for determining the bona fides of residency 

for applicants for the Alaska. Student Loan Program. . It should be 

upheld.

DATED this day of September, 1982.

%
• WILSON L. CONDON

ATTORNEY GENERAL

:....  : V  : By:
Robert M. huyuard 

• • Assistant Attorney General

ii

h • ■
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H E L L E N  & P A R T N O W ,  P.C. 
A t t o r n e y s  for P l a i n t i f f  
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IN T H E  U N I T E D  S T A T E S  D I S T R I C T  C O U R T  

F O R  T H E  D I S T R I C T  OF  A L A S K A

J U D I T H  A N D R E S S ,

P l a i n t i f f ,

vs.

F R E D  J. B A X T E R ,  M I L D R E D  B A N F I E L D ,  
T H E L M A  B U C H H O L D T ,  L E E  D E M M E R T ,  
T H E L M A '  L A N G D O N ,  M A R Y  E L I Z A B E T H  
L O M E N , J O H N  M A L O N E , J O H N  
S H I V E L Y ,  T E R R Y  S T I M S O N ,  D O N N I S  
T H O M P S O N ,  B L A N C H E  W A L T E R S ,  W A L T E R  
W A R D ,  K E R R Y  R O M E S B U R G  A N D  T H E  
A L A S K A  C O M M I S S I O N  O N P O S T S E C O N D A R Y  

E D U C A T I O N ,

D e f e n d a n t s

No. A 8 2 - 3 0 7  C i v i l

O P P O S I T I O N  T O  D E F E N D A N T S
M O T I O N  F O R  S U M M A R Y  J U G M E N T

T h e  p l a i n t i f f  has  c o v e r e d  m o s t  of the i s s u e s  r a i s e d  by 

the d e f e n d a n t s  in t h e i r  m o t i o n  for s u m m a r y  j u d g m e n t  in
i » ............

•V. %

p l a i n t i f f ' s  m e m o r a n d u m  in s u p p o r t  of p l a i n t i f f ' s  m o t i o n  for 

s u m m a r y  j u d g m e n t  a n d  t h e r e f o r e  w i l l  n o t  r e p e a t  t h o s e  a rg ume nt s..

T h e  d e f e n d a n t s  h a v e  a t t a c h e d  to t h e ir  m e m o r a n d u m  in 

s u p p o r t  of d e f e n d a n t s '  m o t i o n  for s u m m a r y  j u d g m e n t  an  af fidavit, 

of K e r r y  R o m e s b u r g  w h i c h  o n l y  r e i n f o r c e s  the a r g u m e n t s  m a d e  by 

p l a i n t i f f  in s u p p o r t  of ner m o t i o n  for s u m m a r y  j u d g m e n t .  O n  

p a g e s  fi v e t h r o u g h  e i g h t  o f  t h a t  a f f i d a v i t ,  the d e f e n d a n t  

R o m e s b u r g  s t a t e s  t h a t  A l a s k a  ha s  the m o s t  g e n e r o u s  s t u d e n t  loan 

p r o g r a m  an d  t h a t  in v i e w  of  r e d u c e d  s t u d e n t  l o a n  o p p o r t u n i t i e s  in
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a t t r a c t i v e  m a y  m i g r a t e  to A l a s k a  an d take up r e s i d e n c y  in the

—  - —
s t a t e  b e c a u s e  of  the s t u d e n t  l o a n  p r o g r a m .  R o m e s b u r g  g o e s  on  in

h i s  a f f i d a v i t  o n  p a g e s  e i g h t  t h r o u g h  e l e v e n  to d e s c r i b e  the 

e f f e c t  of r e d u c i n g  the  d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  i m p o s e d  

f o r  this p r o g r a m .  D e f e n d a n t s  are  p r e s e n t i n g  the -argument t h a t

the  g e n e r o s i t y  o f t h e  p r o g r a m  j u s t i f i e s  a n  o v e r l y  r e s t r i c t i v e ,
- ........._  ■ s&i* ■-••• ■...................

d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  to i n h i b i t  m i g r a t i o n  to this

s t a t e  t h a t  m a y  be c a u s e d  by the a t t r a c t i v e n e s s  of the p r o g r a m ^

S u c h  an a r g u m e n t  is n ot  a d e f e n s e  of the s t a t u t e  but a c e a s o n  f o r

the s t a t u t e  to be s t r u c k  down., T h e  S t a t e  o f A l a s k a  is not;' 

p e r m i t t e d  to set u p  g e n e r o u s  p r o g r a m s  and th e n c r e a t e  l e g a l  w a l l ^

b e t w e e n  this s t a t e  a n d  the r e s t  of the  U n i t e d  S t a t e s  t h a t  are

a l l e g e d l y  n e c e s s a r y  to;/ s t o p  m i g r a t i o n  c a u s e d  by  the -..
$3  •v~-   •••••' • “* . ■■■ w
a t t r a c t i v e n e s s  o f t h o s e  p r o g r a m s .  S o l v i n g  „«ie " p r o b l e m s "  c a u s e d

’ . ■ ••  “

by free m o v e m e n t  c a n n o t  j u s t i f y  a c l a s s i f i c a t i o n  b a s e d  o n  r e c e n t

t r a v e l .  As the S u p r e m e  C o u r t  sa i d in Ed w a r d s  v. C a l i f o r n i a ;

[T] he S t a t e  a s s e r t s  that the h ug e i n f l u x  of 

m i g r a n t s  i n t o  C a l i f o r n i a  in r e c e n t  y e a r s  has  

r e s u l t e d  in p r o b l e m s  of h e a l t h ,  m o r a l s ,  and 

e s p e c i a l l y  f i n a n c e ,  the p r o p o r t i o n s  which' are 

s t a g g e r i n g .  . . .But this d o e s  not m e a n  t h a t  t h e r e

are no b o u n d a r i e s  to the p e r m i s s i b l e  a r e a  of s t a t e
* »

l e g i s l a t i v e  a c t i t i v i t e s .  T h e r e  are. • And  none, is 

m o r e  c e r t a i n  t h a n  the p r o h i b i t i o n  a g a i n s t  a t t e m p t s  

o n  the p a r t  of  any  s i n g l e  s t a t e  to i s o l a t e  it se l f 

f r o m  d i f f i c u l t i e s  c o m m o n  to all of t h e m  by 

r e s t r a i n i n g  the t r a n s p o r t i o n  of p e r s o n s  and 

p r o p e r t y  a c r o s s  its b o r d e r s .  It is f r e q u e n t l y  the 

ca se  that a s t a t e  m a y  g a i n  a m o m e n t a r y  r e s p i t e  fr om  

the p r e s s u r e  of e v e n t s  by the s i m p l e  e x p e d i e n t  of

c hu t '  h i nn i h e  «i a h A h ho f t n f  c i H a  u a i * 1 H K»»h i n U .



f r a m e d  u n d e r  the d o m i n i o n  of a p o l i t i c a l  p h i l o s o p h y  

l e s s  p a r o c h i a l  in ra ng e.  It w a s f r a m e d  on the

t h e o r y  t h a t  the p e o p l e s  of the s e v e r a l  S t a t e s  m u s t  

s i n k  o r  s w i m  t o g e t h e r ,  a n d  t h a t  in the long run 

p r o s p e r i t y  and s a l v a t i o n  a r e  in u n i o n  and not

d i v i s i o n . "

314 U.S. 173-74. The argument put forth by the defendants is 

proof that the statute promotes an illegitimate purpose.

D e f e n d a n t  R o m e s b u r g ' s  a f f i d a v i t  on p a g e s  e i g h t  t h r o u g h  

e l e v e n  d e m o n s t r a t e s  t h a t  the d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  has 

a n  a c t u a l  d e t e r r e n t  e f f e c t  o n  m i g r a t i o n .  O n c e  an a c t u a l  

d e t e r r e n t  e f f e c t  is a d m i t t e d  by the d e f e n d a n t s ,  it is not

n e c e s s a r y  t o  d e c i d e  w h e t h e r  the d e n i a l  of the b e n e f i t  i n v o l v e d  is 

a " p e n a l t y "  on  i n t e r s t a t e  m i g r a t i o n .  P e n a l t y  a n a l y s i s  f o c u s e s  o n  

the d e r i a l  of  the b e n e f i t  to c r e a t e  a p r e s u m p t i o n  o r the la c k of 

a p r e s u m p t i o n  t h a t  i n t e r s t a t e  m i g r a t i o n  is e f f e c t e d .  N o n e  of the 

c a s e s  t h a t  d e a l t  w i t h  the p r o b l e m s  of d u r a t i o n a l  r e s i d e n c y  

r e q u i r e m e n t s  in t e r m s  o* " p e n a l t y "  a n a l y s i s  we re  p r e s e n t e d  w i t h

a c t u a l  p r o o f  of d e t e r r e n c e  of i n t e r s t a t e  m i g r a t i o n .  T h e  low

l e v e l  s c r u t i n y  a d v o c a t e d  by the d e f e n d a n t s  is not j u s t i f i e d  w h e n  

t h e r e  is an a d m i t t e d  i m p a c t  u p o n  i n t e r s t a t e  m i g r a t i o n .  

D e f e n d a n t s  ar e a d m i t t i n g  t h a t  t h i s  s t a t u t e  b u r d e n s  m i g r a t i o n  a n d  

t h e r e f o r e  g r e a t e r  s c r u t i n y  is d e m a n d e d .  •

O n  p a g e  t h r e e  of d e f e n d a n t s '  m e m o r a n d u m  it is s t a t e d  

that, " G i v e n  the t r e m e n d o u s  d i s p a r i t y  b e t w e e n  o t h e r  s t a t e s  and

A l a s k a ,  it is n o t  i r r a t i o n a l  to r e q u i r e  two  y e a r s  as a t e s t  for

the b o n a  f i d e s  of a s t u d e n t ' s  r e s i d e n c e . "  T h e  d e f e n d a n t s  d o  not 

e x p l a i n  w h a t  the d i s p a r i t y  o e t w e e n  p r o g r a m s  in this s t a t e  a n d

o t h e r  s t a t e s  h a s  to do w i t h  p r o o f  of w h e t h e r  a p e r s o n  is in f ac t 

a r e s i d e n t  of t h i s  stat-'*. F a c t o r s  w h i c h  d e t e r m i n e  w h e t h e r  a 

p e r s o n  is a b o n a  fide r e s i d e n t  of this s ta te  do not c h a n g e
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p r o g r a m s  o f f e r e d  in h i g h e r  e d u c a t i o n .  T h o s e  fac t or s are 

c o n s t a n t ,  a n d  a g r e a t e r  o r  l e s s e r  d i s p a r i t y  b e t w e e n  s t a t e s  of the 

U n i o n  and p r o g r a m s  o f f e r e d  w o u l d  not c h a n g e  those f a c to rs . 

C o m p a r i s o n s  b e t w e e n  A l a s k a ' s  p r o g r a m s  a n d  th e p r o g r a m s  a v a i l a b l e

^in o t h e r  s t a t e  a r e  not r e l e v a n t ' "  in d e t e r m i n i n g  w h e t h e r ~  the
; •• - ■ . ..

c l a s s i f i c a t i o n  b u r d e n s  the r i g h t  of i n t e r s t a t e  migraition. S t r o n q
■ tei.

v. C o l l a t o s , 593 F. 2 d 4 2 0 -, 42 2  ( 1 s t  C i r .  197 9);  B a r n e s  v. B o a r d  

o f  T r u s t e e s , 369 F . S u p p .  1 3 27 , 13 37  (W.D. M i c h .  1973) (t h r e e -

j u d g e  c o u r t ) .

T h e  d e f e n d a n t s '  c i t a t i o n  to V l a n d i s  v. Kl in e,  441 U.S.

a t  4 5 3 - 4 5 4  for t h e  p r o p o s i t i o n  t h a t  a s t a t e  c an  e s t a b l i s h  s u c h

“r e a s o n a b l e  c r i t e r i a  for i n - s t a t e  s t a t u s "  so as to m a k e
'    ... ... .v.a»-' • • ■—  * •.»«.<

v i r t u a l l y  c e r t a i n "  th at  n o n - r e s i d e n t s  d o  not^ r e c e i v e  the"
..... . . • ’     . • •• • Vtifcai

b e n e f i t s  o f  the s t u d e n t  l o a n  p r o g r a m  s h o u l d  not lead the c o u r t  to'
' . r ....

the c o n c l u s i o n  t h a t  a t w o  y e a r  d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  

is t h e r e f o r e  p e r m i s s i b l e .  T h e  e x a m p l e  of a r e a s o n a b l e  r e s i d e n c y  

r e q u i r e m e n t  w h i c h  is g i v e n  i m m e d i a t e l y  a f t e r  th is  s t a t e m e n t  is 

o n e  w h i c h  f o c u s e s  l e g i t i m a t e l y  u p o n  the f a c t o r s  th at  d e t e r m i n e  

d o m i c i l e  a n d  n o t  u p o n  a d u r a t i o n a l  p e r i o d .  444 U. S.  a t  4.54, T h e  

e m p h a s i s  g i v e n  by the d e f e n d a n t s  to the " v i r t u a l l y  c e r t a i n *

l a n g u a g e  ignores, the g r o s s  u n d e r i n c l u s i v e n e s s  of a . d e f i n i t i o n  of
* V  * %

r e s i d e n c y  w h i c h  m a k e s  l a rg e n u m b e r s  o f bor.a fide r e s i d e n t s  in t o 

n o n - r e s i d e n t s .  It  c o u l d  be a r g u e d  t h a t  a 10 y e a r  o r  e v e n  a 20 

y e a r  d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  w o u l d  m a k e  it " v i r t u a l l y  

c e r t a i n "  t h a t  n o  a i d  w a s  g i v e n  to a n o n - r e s i d e n t .  S u c h  a 

d e f i n i t i o n  of r e s i d e n c y  w o u l d ,  h o w e v e r ,  be s t r u c k  d o w n  b e c a u s e  of 

it s u n d e r i n c l u s i v e n e s s  a n d  the u n r e a s o n a b l e  l e n g t h  of the w a i t i n g  

p e r i o d .  A  tw o  y e a r  p e r i o d  of time  is not a s h o r t  p e r i o d  of time

a n d  is u n r e a s o n a b l e  in its r e l a t i o n s h i p  to the fact of b o n a  fide

\
r e s i d e n c e .
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T h e  f i r s t ,  a n d m o s t  o b v i o u s  a l t e r n a t i v e  to the d e f e n d a n t s '  

i n s i s t e n c e  u p o n  a t w o  y e a r  d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  is a . 

o n e  y e a r  d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t .  A o n e  y e a r

r e q u i r e m e n t  w o u l d  i d e n t i f y  true  " t r a n s i e n t s "  as w e l l  a f, a.s:two'
  ■   ••   **“*  r

y e a r  p e r i o d  b u t  w o u l d  not h a v e  the e f f e c t  o f  d e f i n i n g  m a n y ’.bona
• ' •  • . , f ___  . .  • r T f f ’ r a 1

f i d e  r e s i d e n t s ,  i n c l u d i n g  the p l a i n t i f f ,  as n o n - r e s i d e n t s .  T h e  \
... ■ ■ ' - - -  .* *£&&

s t a t e  c o u l d  a l s o  u s e  the two  y e a r  p e r i o d  as a r e b u t t a b l e

p r e s u m p t i o n  t h a t  w o u l d  p u t  the b u r d e n  u p o n  the a p p l i c a n t ,  b u t

w o u l d  y e t  g i v e  t h a t  a p p l i c a n t  the o p p o r t u n i t y  to s h o w  f a c t o r s

c l e a r l y  b e a r i n g  u p o n  the i s su e of  d o m i c i l e .  T h e  S u p r e m e  C o u r t

has  r e c e n t l y  n o t e d  in E l k i n s  v. M o r e n o , 4 3 5  U.S. 647 , (1978),

t h a t  V l a n d i s  a p p l i e s  to " t h o s e  s i t u a t i o n s  in w h i c h  a S t a t e

' p u r p o r t  Is] to be c o n c e r n e d  w i t h  ( d o m i c i l e ,  but] at the sa me  time

d e n [ i e s ]  to o n e  s e e k i n g  t o ' m e e t  its t e s t  of (d omicile] the

o p p o r t u n i t y  to s h o w  f a c t o r s  c l e a r l y  b e a r i n g  o n that issu e."  435

U. S.  a t  66 0 , q u o t i n g  W e i n b e r g e r  v. S a l f i , 4 2 2  U.S. at  771. T h e
*

S t a t e  of A l a s k a  in this  case p u r p o r t s  to be c o n c e r n e d  w i t h

d o m i c i l e  a n d  the p l a i n t i f f  s h o u l d  be a b l e  to p r o v e  her  d o m i c i l e  

by s h o w i n g  t h a t  sh e .is a b o n a  fide r e s i d e n t  d e s p i t e  the 

d u r a t i o n a l  p e r i o d .

T h e  d e f e n d a n t s  have  c o m p l e t e l y  i gn or ed  p l a i n t i f f ' s  

other-, a r g u m e n t s  b e c a u s e  it is o n l y  to t h e i r  a d v a n t a g e  to i g n o r e  

the s u b s t a n t i v e  l i m i t s  f o r  the w a y  in w h i c h  d u r a t i o n a l  r e s i d e n c y  

r e q u i r e m e n t s  c a n  be u s e d.  T h o s e  s u b s t a n t i v e  l im i t s  ar e p r o v i d e d  

b y  the C i t i z e n s h i p  C l a u s e 1/  an d the P r i v i l e g e s  and i m m u n i t i e s

1/ cf: T o l l  v. M o r e n o , 102 S . C t .  29 7 7 ( 1982) ( St a t e
U n i v e r s i t y  c o u l d  n o t  d e n y  i n - s t a t e  s t a t u s  to n o n - i m m i g r a n t  a l i e n s  
b e c a u s e  of s u p r e m a c y  c l a u s e )  It is m o r e  t h a n  i n t e r e s t i n g  that 
a l i e n s  m u s t  be g r a n t e d  i n - s t a t e  t u i t i o n  b e c a u s e  of the p r o t e c t i o n  
g i v e n  t h e m  by  the f e d e r a l  i m m i g r a t i o n  laws. A U.S. c i t i z e n  
c a n n o t  be s a i d  to h a v e  a l e s s e r  r i g h t  to " e n t e r  and a b i d e "  in a 
s t a t e  of the U n i o n  u n l e s s  it is g o i n g  to be ar g u e d  that, the 
f e d e r a l  i m m i g r a t i o n  laws  p r o v i d e  m o r e  p r o t e c t i o n  to an a l i e n  t h a n  
.» / ' i t - i 7 o n e h m  C l a u s e  n r n v i n p s  ho a <~-i i-i7Pn' of t_h£ 
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C l a u s e  of b o t h  the F o u r t e e t h  A m e n d m e n t  an d A r t i c l e  IV. The 

s t a t e m e n t  by the d e f e n d a n t s  t h a t  n i n e  J u s t i c e s  of the S u p r e m e  

C o u r t  h a v e  r e j e c t e d  J u s t i c e  O ' C o n n o r ' s  a n a l y s i s  of P r i v i l e g e s  and 

I m m u n i t i e s  f o u n d  in h e r  c o n c u r r e n c e  in Z o b e l  v« W i l l i a m s  is 

i n c o r r e c t .  O n l y  J u s t i c e  R e h n q u i s t  r e j e c t s  J u s t i c e  0 | C o n n o r ' s  

a r g u m e n t s .  T h e  a p p e l l a n t s  .in Z o b e l  v. W i l l i a m s  ha d m a d e  no 

P r i v i l e g e s  and  I m m u n i t i e s  A r t i c l e  I V c l a i m ,  it w a s  not bri ef ed ,  

a n d  it w a s  n o t  a r g u e d .  It is t h e r e f o r e  q u i t e  u n d e r s t a n d a b l e ,  that 

s e v e n  of the e i g h t  J u s t i c e s  w h o  v o t e d  to s t r i k e  d o w n  the A l a s k a

P e r m a n e n t  F u n d  D i v i d e n d  law d i d  n o t  f i n d  it n e c e s s a r y  to base 

t h e i r  - d e c i s i o n  o n  the P r i v i l e g e s  an d I m m u n i t i e s  A r t i c l e  IV 

c l a i m .  T h a t  d o e s  n o t  m e a n  t h a t  it is i n v a l i d  o r  t h a t  it ha s  been 

r e j e c t e d  b y  the C o u r t .
.. ■«---♦ I--; rr- .  —  " -   ...

T h e  d e f e n d a n t s  d e f e n s e  of the tv/o y e a r  d u r a t i o n a l
^  ... . . - ' '    r . - ^

r e s i d e n c y  r e q u i r e m e n t  is i n s u b s t a n t i a l  a n d  s h o u l d  be r e j e c t e d .

T h e  p l a i n t i f f ' s  m o t i o n  for  s u m m a r y  j u d g m e n t  s h o u l d  be g r a n t e d .

•• . / ̂  •
D a t e d  t h i s  • / ( / d a y  of S e p t e m b e r ,  1982, at  A n c h o r a g e ,

A l a s k a .

!obel r s Z xR o n  Z o b e l  

A t t o r n e y  fo r  P l a i n t  if.f

; H E R E B Y  C E R T I F Y  t h a t  a c o p y  of 
:he f o r e g o i n g ' w a s  m a i l e d  to the 
f o l l o w i n g  o n  / fa ^ S e p t e m b e r ,  1982;

J i l s o n  C o n d o n ,  A t t o r n e y  G e n e r a l
:/o R o b e r t  M a y n a r d ,  A s s i s t a n t  A t t o r n e y  G e n e r a l

5o u c h  K
luneaa. A K  9 9 8 1 1

f a/ ) ,  

v / /



Wilson Condon 
Attorney General 
State of Alaska 
Pouch K
Juneau, A K  99811 

(907) 465-3600

Attorney for Defendants

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ALASKA

JUDITH ANDRESS,

Plaintiff,

vs.

FRED J. B A X T E R , MILDRED BANFI E L D , 
THELMA BUCHHOLDT, LEE DEMMERT,. 
THELMA LANGDON, MARY ELIZABETH 
LOMEN, JOHN MALONE, JOHN SHIVELY, 
TERRY STIMSON, DONNIS THOMPSON, 
BLANCHE W A L T E R S , WALTER W A R D , 
KERRY ROMESBURG AND THE ALASKA 
COMMISSION ON POSTSECONDARY 
EDU C A T I O N ,

Defendants.

No. A82-307 Civil

A F F IDAVIT OF KERRY ROMESBURG 

Kerry Dean Romesburg, being duly sworn, states as

foll o w s :
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I. Qualifications 

I am executive director of the Alaska Commission on 

Postsecondary Education, Pouch FP, 400 Willoughby Avenue, Juneau, 

Alaska 99811. As executive director I serve as the chief admin­

istrative official for the Alaska commission charged with: 

administration of the state Division of Student Financial Aid, 

coordination .and planning of the State's postsecondary 

educational resources including facility and program expansion,

review and recommendation of the annual budget requests of public
.

higher education in all institutions, authorization and licensure 

of insuitutions to operate i n ’the state, administration of the 

state's participation in the Western Interstate Commission for 

Higher Education, administration of the state's veteran's educa­

tional program approval, administration of a number of federally- 

funded programs, and general advisement and counsel to the execu­

tive branch and legislature on higher educational matters. The 

commission has a staff of 59 and an operating budget of 55.3 

million dollars (including student loan funds). I received my

B.A. from Arizona State University in June of 1967 in Mathematics 

and Education, I received my M.A. from Arizona State University 

in June .1968 . in Mathematics and .Education, and my Ph.D. in 

Education from Arizona State University in June of 1 9 /.z. Prior
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to being executive director _of the^Alaska Commission, I was 

executive director of the. Arizona Commission on Postsecondary 

Education in 1974 to 1975. I' am a member of .the American 

Association for Higher Education, the American Association of 

Professors of Higher Education, the Association for Institutional 

P.esearch, the N a t i o n a l . Education..Association Higher Education, 

and the State Higher Education Executive Officers..

. . : I am presently chairman of the Western Interstate Com­

mission on Higher Education, and am a member of the National 

Advisory Council for United Student Aids Funds.. Through my job 

and my professional associations, 1 am intimately familiar with 

both the Alaska Student Loan Program and student loan, programs 

nationwide. .

; II. Introduction . . .

. . The Alaska Student Loan- Program was established by the 

Alaska State Legislature in 1971.' Prior to that, a loan program 

did exist, but it was substantially different from the current 

program, which is based upon the 1971 program. Since 1971, the 

State of Alaska has awarded nearly 35,000 loans totaling over $94 

million to Alaska borrowers. During the 1981-82 school, and loan 

year 9,898 loans were made, totaling over $40 million,. Of these 

loans,- 45.0 percent were for attendance in Alaska and 55.0 p e r­

cent were for out-of-state.



‘ -III. '"Terms of Loans -----

• - Alaskans can borrow up -to $6,00f per year for under­

graduate- or vocational study and up to ,000 .per year for 

graduate study at any approved postsecondary education institu­

tion (including foreign institutions). The loans carry a 51 

interest rate, and the borrower has ten years to repay the debt. 

While a. borrower is in. school, during the first year after 

ceasing full-time study (grace y e a r ) , and during approved defer­

ment periods, the borrower makes no payments and interest is paid 

by the state on behalf of the borrower. These periods of defer­

ment do not count toward the ten-year repayment cycle. Addition­

ally, if a person encounters difficulty making the regular 

monthly installments., the repayment period may be extended for up 

to five more years, for a total of fifteen.

In order to qualify for a loan, an applicant must have 

been a resident of Alaska (which requires physical presence) for 

at least two years, and must attend a,n approved institution.

  Although AS 14.40.765(b) sets forth a point system

based in part on length of residence, that system has never been 

used because enough money has been available in the past to fund 

all students. That point system will not be used either this 

year or in the future, even if there are insufficient-monies to 

fund ^ 1 1  students. Instead, in part on advice from the 

Department of Law, the Commission will award loans, if necessary, 

on a first-come first-:served basis.

-4-



IV. . Other States' Programs 

During July.1982 each state was surveyed as to the type 

of student loan program available in that state.. It was found 

that all states participated in the Federal Guaranteed Student 

Loan Program .(GSL), and only the states of Alaska, Alabama, 

Georgia, Kansas, .and Oregon had other student loans available at 

the state level. Nearly all individual institutions have short­

term emergency; loans available for students in attendance. . ..

Of those states having programs in addition to the GSL, 

only Alaska's is non-restrietive by student need and field of 

study. Alabama provides loans for medical and dental study at a 

11 interest rate and has no residency restriction. Georgia p r o­

vides 9% loans for up to $1,500 per year for study in "critical 

fields" of study. Residency is one year. Kansas provides "loans 

of last resort" to students. If a student can not qualify for a 

GSL, loans of. up to $1,500-for a first-time freshman, $2,500 for 

other undergraduates, and $5,000 for.graduate students are made 

available at 9% interest. No residency restriction exists. 

Oregon provides for loans for medical ana dental study at 9% 

interest. The loans are for up to $2,500 per year and residency 

required is one year.

Comparing the GSL programs in each of the states b e­

comes 'difficult, since individual lenders (usually banks) can set 

individual restrictions on loans. For instance, some lenders 

require that a borrower be a regular bank customer, others

. -5-



require a specific grade point average, and some require varying 

lengths of residency. Since these are private lenders, with only 

a state and federal guarantee, the terms can be quite restrictive 

or quite generous depending upon the attitude of the lender.

....... A  comparison of the . Alaska program and the general

terms of the GSL is provided below. It can be seen that in all 

ways other than residency and part-time attendance, the Alaska 

program is more generous to the borrower than the GSL program.

Terms/Conditions

1. Amount of Loan, 
per year

Undergraduate
Graduate

GSL Alaska Student' Loan

$2,500 $6,000
$5,000 $7,000

Total indebtedness 
Undergraduate 
Graduate

$12,500 
$25,000 

including under­
graduate loans

3. . Needs test required.

4. Income cap
(a) Effect

5. Interest rate

6. Institutional 
restrictions

Yes

$30,000 
loss of interest- 
'waiver while in 
school

97.
Accredited

$30,000 
$35 ,000 . •*
but, for a combined 
total of no more 
than 8 years of 
loans undergraduate 
and graduate 

No- .

None'
N.A.

5%

Accredited or 
approved by 
Commission

-6-



7. Residency required Varies, usually 2 years
• • • - • - 1 year

8. Partial Cancellation None Up to 50%

9. . Loans to part-time Yes, Half-time No, must be full-
students students, or more time

10. Scholastic Varies, usually "C" average -
restrictions "C" average - undergraduate

undergraduate "B" "B" average -
graduate • graduate • •

V. O ther Factors Affecting Loans

 The federal program is ..becoming, more restrictive under

the current administration. Proposals are to lower the income 

cap to $16,000, to charge interest while in school and in defer­

ment, to raise interest to comme~rcial rates, and to eliminate 

loans to graduate students. This trend toward a more restrictive 

federal program is creating a new clientele for Alaska loans. 

Increasingly, prospective students from other states are moving 

to Alaska to establish residency- and borrow under the Alaska 

Student Loan Program. -For many,' this is the only way of obtain­

ing access to dasired pcstsecondary education and training.

Additionally, other, federal programs such, as Basic 

(Pell) Grants, Supplement Grants (SEOG), Incentive Grants’(SSIG 

or SEIG.) , and College Work Study have all been targeted for r e­

duction or elimination. This means students must, increasingly 

turn to loans as the o n l y  form of financial aid available.' When

-7-



this is coupled with the federal loan restrictions and fund re 

d u c t i o n s , Alaska's loan program becomes even more att7.*active.

-VI. Alaska Student Loan Volumes 

The Alaska Student Loan Program has experienced dramat­

ic growth the past f e ; years, and this growth is expected to 

continue. Table 1 below reflects that growth.

TABLE 1
ALASKA STUDENT LOAN ACTIVITY 

1979-80 through 1988-89*

Year Awards Amount
1979-80 3,918 $ 9,373,949
1980-81 • 1 6,460 $ 15,957,717
1981-82 9,891' $ 40,559,499
1982-83 15,000 $ 59,000,000
1983-84 17,500 $ 80,500,000
1984-85 19,000 $ 97,500,000
1985-86 21,000 $121,800,000
1986-87 1 23,100 . . $136,290,000 "
1987-88 25,600 $151,040,000
1988-89 • • • 28,500 - - $168,150,000 ;

* 1982-83 through 1988-89 are projected.

These totals are based upon projections includ:. ig' current and 

projected Alaska population, secondary school attendance rates, 

and in-migration.

• VII. -Effect of 'Changing Residency .

Should the two-year residency be .reduced-, the number of
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eligible applicants would: 'increase.- • Certainly, the ;-oore the

reduction the larger the pool. There are two factors at work:

one, those persons already living in Alaska, but. having been here 

for less than two years would be added* to the potential borrowing 

pool; and two, as the residency is reduced, the desirability of . 

moving temporarily into the state for the sole purpose of 

obtaining a student loan is increased.

Estimates of the increased applicants are listed in

Table 2. These estimates are based upon an increased in- 

migration during the 1983-84 year and a leveling from then on.

The effects are quite far-reaching, but the inescapable 

conclusion is that the program will not be fully funded. Even in 

the first year of such a residency change, the program will be 

from six to nine million dollars underfunded. This translates to 

from 1,500 to 2,200 people who do not r e c e i v e .loans. In ‘future 

years the number of persons turned away could reach 6,000, 7,000, 

or more. . •

If a needs test is employed, the true Alaskan resident 

will be at a decided disadvantage because' of •the inflated 

salaries of the state. This is the problem already .encountered 

with federal programs. Alaskans can not qualify for many, 

programs because of family income, even though the cost-of-living, 

in Alaska is so much-higher than other areas of the nation. If 

an Alaskan resident who has lived and worked in the st a t e‘for a



number of y e a r s , or whose parents have lived or worked in the

state for a number of y e a r s i s  compared on a needs test with an 

Oregon or Washington resident who has come to the state for only 

six months or a year, possibly not even worked, the Alaskan must 

lose. The short-term "resident" would have a distinct advantage 

with a needs test. . . . . . .  . .

If first-come f i r s t - s e ^ e d  is used as a criterion, the 

individual moving to Alaska .'’ Y£ the .sole .purpose of obtaining a 

loan would probably be wise enough to meet all application dates. 

Hence,, first-come first-served would only result in ‘everyone 

filing early except that person whose carter is suddenly ended 

and new skills are unexpectedly needed. Again, this would most 

likely be the long-term resident and the individual that may need 

assistance most. .. *

In general, -opening.. the loan program to the short-term' 

resident will result in a large number of. persons coming to 

Alaska for the sole purpose of obtaining loans to finance their 

education. Those persons for whom this program was designed and 

has operated and served over the last eleven years will be 

squeezed out by residents of other states, states uiiwilling to 

commit resources to education of their citizens in the manner, of 

Alaska._
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TABLE 2
PROJECTED ALASKA STUDENT. LOAN RESIDENCY EFFECTS 

1952-83 through 1988-89

Two-Year Residency

Loan Year Awards Amount

1982-83 15,000 $ 59,000,000
.. 1983-84 17,500 $ 80-500,000

1984-85 19,000 ' $ 97^850,000
1985-86 • 21,000 - - ? $121,850,000- .
1986-87 23,100 $136,290,000

. 1 9 87-88 .I 25 ,600 *. • $151,040,000
1988-89 28,500 $168,150,000

One-Year Residency

Additional* Additional* Total Program. 
Loan Year - Awards Amount

1982-83 1,560 $ 6,396,000 $ 65.396,000
1983-84 2,783 $12,801,800 $ 93,301,800
1984-85 2,926 $15,068,900 $112,918,900
1985-86 3,759 $21,802,200 $143,602,200
1986-87 4,712 $27,800,800 $164,090,800
1987-88 5,862 $34,585,800 $185,625,800
1988-89 ‘ . 7 , 2 3 9  .* - $42,710,100 • $210,860,100"

V  *. . Six-Month- Residency . . .

Additional* Additional* Total Program
Loan Year A w a r d s • Amount

1982-83 2,496 $10,233,600 $ 69;2.33,600
1983-84 4,453 $20,482,880 ‘$100,982,880
1984-85 4 ,828 $24,864,200- $122,714,200
1985-86 6,202 $35,971,600 $157,771,600
1986-87 .7,539 '$44,480,100 '$180, 7 70', 100
1987-58 .... 9,379 $55,336,100 $206,376,100 *
1958-89 11,582 . $68,333,800 $236,483,800

* Additional over two-year residency.
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I N T R O D U C T I O N

The U.S. Supreme Court's Zobel decision and the subsequent court 
challenges to the Alaska Longevity Bonus Program placed a serious 
burden on the legislature to find solutions to all programs where 
residence requirements are or may be constitutionally unacceptable.

B y  far the most significant of these programs is the unique Alaska 
Longevity Bonus Program, followed by the Pioneers' Home Program. 
Changes to these programs could have, literally, life and death impacts 
on many of the almost 10,000 older Alaskans involved in them.

Solutions to these problems must be more than constitutional; they must 
consider the additional cost factors to the state, the potential of 
increased migration to Alaska, and the often overlooked question of 
program administration and manageability.

I have assembled and reviewed all of the existing written materials and 
statutes concerning programs which contain residence requirements. 
Included in this research was a study of past, pending, and current 

litigation. At the direction of the Chairman of the House State Affairs 
Committee, I consulted with former Attorney General Avrum Gross and 
his partner Susan Burke, as well as with Attorney Ron Zobel. These 
t torneys gave freely of their time and expertise and their input was an 
important tool in obtaining the needed perspective to recommend guide­
lines for Committee action. They spoke constructively on their feelings 
of how we should approach and resolve this complex issue. To m y  
knowledge, this vas the first time that these attorneys, who only 
recently argued opposing sides before the U.S. Supreme Court regard­
ing the original Permanent Fund dividend distribution plan, were asked 
on behalf of our state to assist in correcting the problems brought 
about by that Supreme Court decision.

Input from the general public was seen as a necessity. Due to the time 
constraints under which we were working, we thought it best to pre­
pare a set of questionnaires and distribute them to groups and 
individuals hovir.g a vested interest in the major programs affected by 
the residence question. Accordingly, questionnaires on the state's 
special old age programs, student loan program, land disposal program, 
and fisherman's loan programs were mailed on March 15, 1983 to 180 
groups and individuals in Alaska. In addition to our targeted mailing,
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we also made these questionnaires available to the Legislative Infor­
mation Offices across the state. They tallied returns from persons who 
filled out questionnaires while attending the first residency teleconfer­
ence on March 21, 1983.

I will compile the results of these questionnaires and present them to 
the Committee at a later date. A  copy of each questionnaire is included 
in this report (Appendix III). The distribution list is on file in the 

Chairman's office.
\

In addition to m y  position as consultant to the Committee, Attorney 
Susan Burke has recently been retained under separate contract, to pre­
pare drait legislation which will define bona fide residence. I feel that 
it is m y  responsibility, after the completion of Attorney Burke's draft, 
to report on the potential administrative problems and cost-effectiveness 
of implementing a bona fide residence statute as it applies to the 
specific programs which will be impacted by a change in the number of 
years of residence currently required. This report will also be sub­

mitted to the Committee.
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D U R A T I O N A L  R E S I D E N C E  R E Q U I R E M E N T S

"Durational” residence occurs as a requirement in over 53 Alaska 
statutes and authorities. This requirement affects, among others, 
holding a public office; participation in numerous loan programs; 
membership on some regulatory and advisory boards and commissions; 
obtaining some occupational licenses; the right to vote in Alaska; 
obtaining a resident hunting and fishing license; selling alcoholic 
beverages; obtaining and gaining preference for low-cost housing; 
participation in land lotteries; receipt of partial forgiveness of debt 
owed the state for loans on land purchased and student aid given; 
obtaining residence in one of the five Pioneers' Homes and receiving the 
Longevity Bonus; and, finally, receiving a dividend from the earnings 

of the Permanent Fund.

The length of residence required in these statutes varies from 30 days 
to 30 years. Benefits that citizens of Alaska are authorized to receive 
by these laws represent millions of dollars and affect the lives of 

thousands of people.

The complete list of durational residence requirements set by state law 
as of March 3 583 is provideu in the following pages.



Durational Residence Requirements in Alaska State Law

TITLE DURATION AUTHORITY

PUBLIC OFFICE 

GOVERNOR

LIEUTENANT GOVERNOR 

LEGISLATOR

SUPREME COURT JUSTICE 

COURT OF APPEALS JUDGE 

SUPERIOR COURT JUDGE 

DISTRICT COURT JUDGE 

MAGISTRATE 

OMBUDSMAN 

BOROUGH MAYOR 

BOROUGH ASSEMBLYMAN 

CITY MAYOR 

CITY COUNCIL

MUNICIPAL CHARTER COMMISSION 

BOARD OF EDUCATION MEMBER

BOARDS AND COMMISSIONS 

GENERAL:

RURAL AFFAIRS COMMISSION 

FISHERIES BOARD 

GAME BOARD

COMMISSION ON JUDICIAL QUALIFICATIONS

MUNICIPAL BOND BANK BOARD 

PERSONNEL BOARD 

ALASKA POWER AUTHORITY

7 years

7 years

3 years

5 years 

5 years 

5 years 

5 years 

5 months 

3 years 

to 3 years 

to 3 years 

to 3 years 

to 3 years 

3 years 

3 years

5 years 

1 year 

1 year

10 years practice 1a  Alaska

30 days 

30 days 

30 days

AK Constitution, 
Art. Ill, § 2

A>' Constitution, 
Art. Ill, §§ 2, 7

AK Constitution, 
Art. II, § 2

AS 22.05.070

AS 22.07.0W

AS 22.10.090

AS 22.15.160(a)

AS 22.15.160(b)

AS 24.55.030

AS 29.23.130(b)

AS 29.23.050

AS 29.23.250(a)

AS 29.23.200(b)

AS 29.13.010

AS 14.07.075

AS 44.19.102

AS 16,05.221

AS 16.05.940

AK Constitution, 
Art. IV, S 10

AS 44.85.030

AS 39.25.060

AS 44.83.02C
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Durational Residence Requirements in Alaska State Law (Continued)

TITLE ' IAIION AUTHORITY

OCCUPATIONAL:

PUBLIC ACCOUNTANCY BOARD

CHIROPRACTIC EXAMINERS BOARD

DENTAL EXAMINERS BOARD

ARCHITECTS, ENGINEERS, AND I'HD 
SURVEYORS REGISTRATION BOARD

GUIDE LICENSING AND CONTROL BOARD

PHARMACY BOARD

OPTOMETRY EXAMINERS BOARD

VETERINARY EXAMINERS BOARD

1 year

2 years 

5 years

3 years

10 years

3 years practice in Alaska 

3 years

5 years practice in Alaska

AS 08.04.020 

AS 08.20.020 

AS 08.36.010 

AS 08.48.031

AS 08.54.010 

AS 08.80.010 

AS 08.72.040 

AS 08.98.010

LICENSES

OCCUPATIONAL LICENSES: 

PUBLIC ACCOUNTANT 

ATTORNEY

COLLECTION AGENCY

MORTICIAN

GUIDES

MASTER GUIDE

1 year 

Residence 

1 year

1 year in-ctate apprenticeship

Residence plus 10 years 
hunting experience

AS 08.04.280 

Bar Rule 5(l)(a) 

AS 08.24.110 

AS 08.42.110

AS 08.54.100

REGISTERED GUIDE Resident AS 08.54.110

CLASS A ASSISTANT 20 yr experience in district AS 08.54.120

ASSISTANT Resident AS 08.54.140

TRANSPORTER Resident AS 08.54.342

JUNK DEALER, ETC. Resident defined but not required AS 08.60.030

REAL ESTATE BROKER, AGENT, & SALESMAN Resident AS 08.88.171

INSURANCE BROKER, AGENT, &  SOLICITOR 1 year AS 21.27.0Sv
AS 21.06.250
AS 21.27.220

OTHER LICENSES:

ALCOHOLIC BEVERAGE LICENSE 1 year AS 04.11.390

RESIDENT FISH AND GAME LICENSE 12 consecutive months AS 16.05.940
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Durational Residence Requirements in Alaska State Law (Continued)

________________ 1. ILE______________

PUBLIC RIGHTS AND BENEFITS 

VOTING

ANNULMENT OF MARRIAGE 

LOW-COST HOUSING PREFERENCE

VOCATIONAL SUBSTITUTION PROGRAM 

INT’ JTRIAL INCENTIVE TAX CREDIT 

BOUNTIES FOR CERTAIN ANIMALS

LAND DISPOSAL PROGRAMS 

LOTTERY PROGRAM 

PRICE DISCOUNT PROGRAM 

HOMESITE ENTRY PROGRAM

HOMESITE ENTRY PRIORITY CLAUSE 

REMOTE PARCEL LEASING PROGRAM

SPECIAL OLD ArE PROGRAMS 

ALASKA LONGEVITY BONUS PROGRAM

PIONEERS' HOME PROGRAM

SENIOR CITIZEN SPECIAL 
ASSESSMENT EXEMPTION

FISHING LICENSE EXEMPTION

LOAN AND GRANT PROGRAMS

FISHERMAN NOTE AND MORTGAGE 

COMMERCIAL FISHING LOAN 

LIMITED ENTRY PERMIT LOAN 

AGRICULTURE AND FISHING (CFAB) 

AHFC VETERANS 1% RATE REDUCTION

DURATION

30 days

1 year 

I year

1 year

Percent of m e  year residence

1 year abode in game unit, plus 
continuous residence in Alaska

1 year

5% discount per yr of residence

3 yr immediately prior to entry, 
or 20 yr cumulative residence

Priority to longest residence

1 year

25 years, with residence 
established before statehood

15 yr immediately before appli­
cation, or 30 yr c imulative

12 months

30 years total res: dence

5 years 

5 years 

5 years 

1 year 

1 year

AUTHORITY

AS 15.05.010 
AK Constitution, 

Art. V, § 1

AS 09.55.130

AS 18.55.330 
AS 18.55.470(4)

AS 39.25.155(g)

AS 43.26.095(b)(3)

AS 16.35.130

AS 38.05.057(b)(2) 

AS 38.05.058 

AS 38.08.030(a)(2)

AS 38.08.040(b)

AS 38.08.077(i)(2)

AS 38.08.030(a)(2)

AS 47.25.020(a)
AS 47.25.035

AS 29.63.065(d)(1) 

AS 16.05.400

AS 16.10.680(a)

AS 16.10.310(a)

AS 44.81.220(a)(20) 

Policy Requirement 

AS 18.56.101
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Durational Residence Requirements in Alaska State Law (Continued)

________________ TITLE_________________

MINING BUSINESS LOAN

MEMORIAL SCHOLARSHIP

STUDENT LOAN PROGRAM 

ELIGIBILITY TO APPLY 

FORGIVENESS

PREFERENCE
(SYSTEM OF AWARDING PRIORITY)

ALASKA EDUCATIONAL INCENTIVE GRANT

DURATION

RiJidency and 5 years mining 
experience in Alaska

No durational residence required, 
1/5 of loan forgiven for each 
year employed in special field

2 years

10% off for each yr of residence 
after completing education; 
maximum 50% forgiven

1 point, 2-5 yr residence
2 points, 5-10 yr residence
3 points, 10 plus yr

2 years

AUTHORITY 

AS 27.09.020 

AS 14.40.825(e)

AS 14.40.765(b)

AS 14.50.763(1)

AS 14.40.767(a)(2)

Application Form

OTHERS

CHILD CARE EXPENSE REFUND 30 days

POLITICAL CAMPAIGN CONTRIBUTION CREDIT 30 days

Form DR600 

Form DR600



C U R R E N T  LITIGATION

The Committee should be aware of three law suits currently in the 
courts that either involve the State of Alaska directly as a defendant or 
indirectly through other challenges, and could affect existing state 
programs. All three ctses involve durational residence requirements 
and are mentioned here to alert the Committee so that they may wish to 
abstain from public comment or action on these matters pending their 
outcome in the courts.

Andress v. Baxter 
Alaska District Court No. A82-307 civil

Judith Andress has challenged the two-year durational residence 
requirement for student loan eligibility (AS 14.40.705(b)) and the 
selection criteria that award priority to applicants based on the number 
of continuous years of residence in Alaska (AS 14.40.767(a)(2)).

status: Pending in the court.

Vest v. Schaefer 
Superior Court No. 1JU-82-1103 civil

This suit challenges the 25-yeor pre-statehood residence requirement 
contained in the Alaska Longevity Bonus Program (AS 38.08.030(a)(2)).

Status; Court action resulted in a settlement agreement that stayed all 
actions and proceedings through and including the date of adjournment 
of the first regular session of the 13th Alaska Legislature or until June 
30, 1983, whichever comes first. In this agreement the court ordered 
the Legislative Council to use its best efforts to secure the enactment 
of legislation that would, in effect, open the program to all bona fide 
one-year residents during this legislative session.
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Gilman v. Martin 
Alaska Supreme Court No. 5937

This suit involves a challenge to the Kenai Peninsula Borough's land 
disposal program. Its resolution could affect the state's land lottery 
program, the one-year residency provision to qualify for the lottery 
(AS 38.05.057(b)(2)), and the discount of 5 percent for every year of 
residence for up to 50 percent of the total price (AS 38.05.058).

Alaska has filed an amicus curiae brief defending tho Kenai Peninsula 
Borough's program as being constitutional. The outcome of this will be 
seen as a ruling on similar land distribution plans operated by the 

state.

Status: A  ruling is expected at any time.
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T H E  C O N S T I T U T I O N A L  T E S T

The most difficult task of this study has been the development of 
standards or tests that could logically be applied to present and future 
statutes where a durational residence requirement is to be used.

The question, "What is a resident?" has never been satisfactorily 
answered in Alaska. Although durational residence requirements run 
from 30 days to 30 years, in many cases I could find no relationship 
between the purpose of the statute and the duration specified.

Analysis of the 53 statutes requiring some use of residence or dura­
tional residence demanded that I first determine what tests or standards 
should be used. The treatise which follows is the result of m y  efforts, 
and became m y  guide for measuring those statutory references against 
the requirements imposed by the U.S. Constitution. I could find no 
other tests that I could use to conduct this review.

Obviously there is no master that will apply in each and every case. 
Were that to be so, the state would not be in litigation over the student 
loan and longevity bonus programs at this time. Most of the laws 
enacted involve a great deal of judgement on the part of their authors. 
I hope m y  analysis of the subject will help future lawmakers in that 
process.

This treatise should also be a good guide for others who must deal with 
legislation that hinges on some form of residence as a requirement. I 
have attempted to establish some basic guidelines for the average 
person, who is not an attorney or student of our Constitution, to use 
in setting policy or enacting legislation that uses residence or 
durational residence as one of the requirements.

I have been told that no definition or statement on this matter will 
guarantee satisfaction with our U.S. Constitution; and I totally agree! 
This treatise is only a layman's guide, and not a legal instrument, but 
I trust it will stimulate further investigation and prove useful to anyone 
who must approach this very complex subject.
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The Constitution of the United States of America

The U.S. Constitution serves as our master authority on the uses of 
residency as a requirement in state law. It is right for us to begin 
with this document.

What follows are quotations that apply to thi3 subject matter:

Article 6, Clause 2: The Constitution and the laws made in
pursuance thereof, and all treaties made or shall be 
made, b y  the United States, shall be the supreme law of 
the land.

Article 6, Clause 2: All officers, legislative, executiT e, and
judicial, of the United States, and of the several States, 
shall be bound by an oath to support the Constitution.

Article 9: Powers not delegated to the United States by the
Constitution, nor prohibited b y  it to the States, are 
reserved to the States respectively or to the people. »

Article 6, Clause 2: Judges in every State shall be bound by
the Constitution.

Amendment XIV, Section 1: All persons bcrn or naturalized
in the United States, and subject to the jurisdiction 
thereof, are citizens of the United -States and of the 
State in which they reside.

No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the 
United States.

Nor shall any State deprive any person of life, liberty, 
or property without due process of law.

Nor deny to any person within its jurisdiction ihe equal 

protection of the law.

Article 4, Section 2: The citizens of each State shall be en­
titled to all the privileges and immunities of the citizens 
of the several States.

-11-



Article 1, Section 2: Members of the House of Representa­
tives shall be 25 years of age, seven years a citizen of 
the United States and an inhabitant of the State which 

chosen.

Article 1, Section 3: Senators shall be 30 years of age, nine
years a citizen of the United States and an inhabitant of 

the State which chosen.

Article 2, Section 1: Neither shall any person be eligible to
the office of President who shall not have attained the 
age of 35 and been 14 years a resident within the United 

States.

Article 1, Section 10: States shall not grant any title of

nobility.

Article 1, Section 7 [summarized]: The right to vote shall
not be denied on account of race, color, or previous 

servitude.

Articles 15, 19, and 24 [summarized]: States shall not deny
a person the right to vote.

The authorities above clearly lay out the intentions of the Constitution 
as it applies to equal treatment of all citizens of our nation. The use 
of residence as a requirement to receive a benefit, reward, or other 
privilege- will normally be measured against one or more of the above 

authorities.

Pertinent Court Cases

Since the U.S. Constitution can only provide us the basic intentions of 
its authors, and would leave a great deal to individual interpretation of 
its meaning, we must go to the rulings and findings of our courts for 
specific applications and explanation of the document's true meaning.

Court cases that refer to residence or durational residence include the 

following:

D u n n  v. Blumstein, 405 U.S. 330 (1972).

Memorial Hospital v. Maricopa County, 415 U.S. 250 (1974).

Moore v. State, 553 P.2d 8 (Alaska 1979).

Plumley v. Hale, 504 P.2d 497 (Alaska 1979).
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Rose v. Commercial Fisheries Entry Commission,   P.2 d  ,

Op. No. 2515 (Alaska, June 11, 1982).

Shapiro v. Thompson, 394 U.S. 618 (1969).

Sosna v. Iowa, 419 U.S. 393 (1975).

Starns v. Malkerson, 326 F.Supp. 234 (Minn. 1970).

State v. Adams, 522 P.2d 1125 (Alaska 1974).

State v. Erickson, 574 P.2d 1 (Alaska 1978).

State v. Van Dort, 502 P.2d 453.

Vlandis v. Kline, 412 U.S. 441 (1973).

Warwick v. State ex rel chance, 540 P.2d 384 (Alaska 1976).

Williams v. Zobel, 619 P.2d 422 (Alaska 1980) (Zobel I).

Williams v. Zobel, 619 P.2d 448 (Alaska 1980) (Zobel II).

Zobel v. Williams, __ U.S. __, Op. No. 80-1146 (June 14,

1982) (Zobel III).

The findings of our courts are construed to have the full force of law. 
Lawmakers fashioning new laws, therefore, must comply with these
court rulings if the statutes are to be considered constitutional. I have 
only the common terms in m y  references, and the interpretation is 

general in context.

Sosna v. Iowa: The judges granted the use of a one-year dura­
tional residence requirement to obtain a divorce.

Starns v. Malkerson: Granted the use of a one-year durational
residence requirement to be eligible to obtain a less expensive 
tuition as a resident. The court found that a state could
charge higher fees for nonresidents attending a college in 

that state.

Shapiro v. Thompson,
Vlandis v. Kline,
Memorial Hospital v. Maricopa County: All thre« of these cases

established clearly that states could not require duration of 
residence as a requirement in fundamental political rights or 
when basic necessities of life are involved. These two areas 
are considered sacred by the courts and only in the rarest of 
cases will they permit any durational requirement to apply.
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Vlandis v. Kline: In this case, as well as others, it was held that
length of residence could be used as an objective test or 
reasonable and legitimate tool for determining the genuineness 
or bona fides of residence, when used for the administration 
of a program or for other compelling public interests.

The test is to determine if a state's interests outweigh the 
interests of the individual. As stated previously, in cases 
where the, law relates to fundamental political rights or basic 
necessities che courts have applied strict scrutiny and nor­

mally will not let durational residence stand.

Zobel I, II, III: These court cases are perhaps the most widely
known in Alaska because of the wide press coverage and 
notoriety they were afforded. Following are relevant opinions 
or other statements that bear on the use of durational 
residence as a requirement in law:

Justice Brennan said that the length of residence may be a 
valid test of the bona fides of residence or citizenship.

Justice Diamond in Zobel II provided some insight into the 
legitimacy of using length of residence as a fair measurement 
of hardships that might be caused by disrupting one's ties to 
the state and for instilling allegiance and attachments to the 

state.

The Supreme Court in Zobel III found that income distributed 

to the citizens of the state based on duration of residence, 
where the amount of reward was to be disbursed in set but 
different amounts solely on the basis of how long a person 
had resided in the state, was a violation of the Equal Pro­
tection Clause of the Constitution, where no compelling public 
interests were shown for those distinctions.

They found that rewarding citizens for prior contributions, 
real or intangible, was a violation of the Constitution; that 
citizens of one state shall enjoy the same privile£es which 
citizens of another state enjoy; that freedom to travel between 
states and to receive benefits of citizenship must be pre­
served; that the Constitution does not allow differing degrees 
of citizenship or residence on the basis of length of resi­
dence; and that the business of a state is not with the past, 
but with the present.
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A  statement was made that sets the tone of the courts quite 
well: "The Constitution places the newest naturalized citizen 
from a foreign shore on equal footing as a citizen born here 
in America."

Noll v. Alaska Betr Association: This relatively recent Alaska
Supreme Court decision found the use of any duration of 
residence in obtaining a license as an attorney to be 
unconstitutional. Further, in Ward v. Maryland, we found 

that "The Constitution secures and protects the right of a 
citizen of one state to pass into any other State of the Union 
for the purpose of engaging in lawful commerce, trade, or 
business; and to acquire personal property and hold real 
estate without molestation."

From the above statements we begin to see the mind of those entrusted 
with the interpretation of our Constitution. Though we may prefer to 
restrict our resources unto ourselves or occasionally bar someone frc.i 
outside our state from receiving benefits or from participating in our 
market with his or her skills, surely we can see that, given challenge, 
the courts will require we show overriding public interests to be 
evident.

We are all citizens of the one great union. We can be different, we can 
compete for excellence ana a better way of life; but we cannot discrimi­
nate one citizen from another.

Questions

What is residence?

Residence ic a term often used in law to apply to persons who have 
established res'denoe or domicile in a state and who have intentions to 
remain in that state on a permanent or long term basis.

When a person claims residence in one state he or she forfeits the right 
to claim residence in another state.

Residence requires that one be a citizen of the United States in normal 
application as used in the laws to distribute benefits or to hold public 
office, etc. It implies some degree of attachment and allegiance to the 
state one claims for his or her residence.
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How can residence be used in state law?

First, residence is usually only one criterion or requirement used to 
determine eligibility for reward or benefit. It will be found as follows:

To seek and hold public office and membership on boards, etc.
To establish qualifications for citizens to receive in-state tuition.
To protect public and human resources.
To encourage new residents to settle in Alaska.

To share a part of the state's wealth.
To encourage the development of our industries or resources.
To qualify for housing, medical care, welfare, or other needs.
To encourage its citizens to seek an education.
To settle lands and distribute state lands to private ownership.
To assure protection for the public from quacks.
To measure by time in the state one's knowledge.

To disburse monies to the elderly.
To qualify for entry into one of our uniqv.s Pioneers' Homes. 
Finally, to promote any other compelling public interest.

What is bona fide residence?

Bona fide residence is residence made in good faith. It is a very 
personal commitment that is difficult to attach a length of time to. It 
can occur the instant a person sets foot on Alaska soil, or it may occur 
months or years after one arrives.

Can we establish a duration that we can use?

Simple residence has been generally accepted to be 30 days or more. 
For voting and access to the basic necessities of life, no duration is 

normally permitted by the courts.

The probable duration that most courts will accept is no longer than 
one year, and that for cases where political rights or basic necessities 
are not involved. One year has held up for in-state student tuition 

and for divorces.
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Are there acceptable durations beyond 
the one year mentioned above?

Some believe we can use varying durations so long as they are realistic 
requirements due to any compelling state interest. In Alaska the uses 
have generally been established without documented reasons and so far 
the courts have not upheld any duration beyond one year.

The state is holding to a view that two years of residence is necessary 
to test the bona fides of residence of persons securing student loans, 
and more for persons securing the fishing loans made available by the 
state. The justification is that these two groups of residents are more 
migratory than the average citizen of our state and, therefore, it takes 
two years to make an objective test of their intent to remain.

What are subjective and objective tests 
as applied to bona fides of residence?

A  subjective test would simply be to ask the person if he or she is a 
citizen, and to look to other signs of attachment as well. A m o n g  these 
other signs are: registered to vote in Alaska; purchased or leosed a 
home; enrolled his children in our schools; seeking public office; 
joining a church, clubs, or other societies; and licensing one's 
automobile.

A n  objective test would be to substitute a duration of residence as a 
measure of one's bona fides in lieu of asking directly. Where a state is 
administering programs to thousands of its citizens, it is unreasonable 
to try to contact each one individually, so the courts have permitted an 
objective test to be used.

What other requirements may be used to 
assure proper program administration?

First, it is well to say here that every state has a right to restrict 
some of its more costly benefits to its own bona fide citizens or 
residents. No state is expected to foot the bill for citizens from all 
over the USA. Each state is sovereign unto itself yet a part of the 
greater union of the United States of America.

Other requirements include professional qualifications, age, income 
level, handicap, experience in the field, local familiarity, creditability, 
veteran status, education, and, of course, always to be a U.S. Citizen.
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FINDINGS A N D  R E C O M M E N D A T I O N S

Public Office

Findings: Substantial reasons exist to justify using terms of residence
longer than one year in determining the qualifications for holding major 
public offices. Both the statutes and constitutional references are 
likely to be held in compliance with the U.S. Constitution.

Recommendation: Take no action at present.

Boards and Commissions

Findings: Substantial reasons exist to justify using terms of residence
longer than one year in determining the qualifications for membership 

on the n umerous state regulatory and advisory boards and commissions. 
Both the statutes and constitutional references are likely to be held in 
compliance with the U.S. Constitution.

Recommendation: Take no action at present.

Licenses

Findings: The courts have already ruled against the use of any dur­
ation of residence as a requirement for an attorney's license (Noll v . 
Bar Association). A  thorough review of the records indicated little 
tolerance by the courts for the use of any specific length of residence 
that might bar the employment of an individual's occupational skiill 
between different states.

The only occupational license not requiring residence is that for mor­
ticians; rather, it requires in-state apprenticeship for a duration of one 
year. In m y  review of the various cases on record, I concluded that 
the apprenticeship period probably was defensible.

Recommendations: A m e n d  the statutes doaling with the occupations
listed below, repealing the various residence requirements and making 
no substitutions:
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Public Accountant (AS 08.04.280).
Attorney (Bar Rule 5(1)(a)).
Collection Agency (AS 08.24,110).
Master Guide (AS 08.54.100).
Registered Guide (AS 08.54.110).
Class A  Assistant Guide (AS 08.54.120).
Assistant Guide (AS 08.54.140).
Transporter (AS 08.54.142).
Junk Dealer (AS 08.60.030).
Real Estate Broker and Salesman (AS 08.88.171).
Insurance Broker, Agent, and Solicitor (AS 21.27.090,

A S 21.06.250, A S  21.27.220).

The in-state apprenticeship requirement for a Mortician License (AS 
08.42.110) should be left in the law.

I recommend no change in the durational residence requirements for an 
Alcoholic Beverage License (AS 04.11.390) or a Resident Fish and Game 
License (AS 16.05.940).

Public Rights and Benefits

Findings: The 30-day requirement to vote in Alaska is constitutional.

The one-year residence requirement for annulling a marriage and 
participating in the low-cost housing and vocational substitution 
programs appears excessive. This is especially so for the Low-Cost 
Housing Preference Program which the courts would likely construe as a 
"basic necessity of life" wherein no durational residence requirement 
has ever been permitted by the courts. The one-year residence re­
quirement for being able to claim an industrial incentive tax credit and 
bounties on animals are likewise excessive, but the point may be 
academic because neither of these programs have been active in years.

Recommendations: No change is necessary in the residence requirement
for Voting (AS 15.05.010), unless the Committee chooses to substitute 
simple residence and require 30 days in which to handle the registration 
process.

The one-year residence requirement for Annulment of Marriage (AS 
09.55.130), the Low-Cost Housing Preference Program (AS 18.55.330, 
.470(4)), and the Vocational Substitution Program (AS 39.25.155(g)) 
should be modified to simple residence.
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In addition, the legislature should consider the repeal of the Industrial 
Incentive Tax Credit (AS 43.26.095(b)(3)) and Bounties for Certain 
Animals (AS 16.35.130).

Land Disposal Programs

Findings: Alaska is awaiting the court ruling on the Kenai Peninsula
Borough's land disposal program, which may affect the state's land 
lottery and price eiscount programs.

The requirement of three years of residence immediately prior to par­
ticipation in the Homesite Entry Program, or 20 years of earlier 
residence, clearly is not defensible. The Priority Clause, giving 
priority to persons having the longest residence, is also not defensible 
and most likely unconstitutional.

The one-year residence requirement for participating in the Remote 
Parcel Leasing Program appears to be constitutional.

Recommendations: No action should be taken on +he residence require­
ments for Land Disposal by Lottery (AS 38.05.057(b)(2)) or the Price 
Discount Program (AS 38.05.058), pending the decision of the court in 
the Kenai case.

The durational residence requirement in the Homesite Entry Program 
(AS 38.08.030(a)(2)) should be amended to repeal the existing require­
ments and you should substitute residence of one year's duration. I 
recommend repeal of the priority clause (AS 38.08.040(b)).

The residence requirement for the Remote Parcel Leasing Program (AS 
38.08.077(i)(2)) should be left alone.

Special Old Age Programs

Findings: The greatest problem concerning durational residence before
the legislature this session is how to handle the very sensitive Alaska 
Longevity Bonus Program. The Vest v. Schaefer settlement reached 
last fall clearly mandates a change in how the program has been 
handled thus far. The questions surrounding this program involve 
much more than the requirements for durational residence. Policies on 
funding, extent of application, life of the program, and other matters 
require that this statute be given exclusive treatment as an issue and
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not be lumped into the Omnibus Bill (Attachment 1) that we are pro­
posing for the other statutory changes.

I would be pleased to work with the House on this matter, as I believe 
this issue will involve some hard administrative questions and not simply 
residence requirements.

I concur with former Attorney General Wilson Condon's assessment of 
the Pioneers' Home Program. The 15-year residence requirement is 
defensible and related to compelling public interest. The exceptional 
time is necessary to measure the exceptional attachments a resident 
must have to receive a room in the homes. A lesser duration would not 
apply in m y  judgement.

I believe that the one year of residence required to be eligible for the 
Senior Citizen Special Assessment Exemption is too close to the "basic 
necessity" question and would not hold up under challenge.

Similarly, I believe the 30-year residence requirement for exemption 
from fishing license requirements is too severe and probably unconsti­
tutional.

Recommendations: I strongly recommend that the Alaska Longevity
Bonus Program (AS 38.08.030(a)(2)) be set aside and dealt with as a 

single issue; with full participation from the public, both houses of the 
legislature, and the administration. The organizational and structural 

changes that are tied to whatever residence solution is found are totally 
intertwined.

I l’ecommend no changes in the Pioneers' Home Program residence 
requirement statutes (AS 47.25.020(a), .035).

The Senior Citizen Special Assessment Exemption residence requirement
(AS 29.63.065(d)(1)) should be amended to simple residence.

The 30-year residence requirement for obtaining a free license to fish
(AS 16.05.400) should be amended to one year of residence.

Loan and Grant Programs

Findings: The various residence requirements in the state loan and
grant programs are inconsistent and not well founded.



The fisherman's loan programs now require five-year durational resi­
dence and I can find nothing to support that length of time. A  
standard one-year period, however, may not serve as a bona fide test 
for fishermen due to their unusually migratory lifestyle. I agree with 
current efforts to set a two-year period as an objective test of bona 
fide residence and believe it will stand up under challenge.

The difference in the durational residence requirements for a veteran's 
loan (five years) and AHFC's 1% rate reduction to veterans (one year) 
is not well justified.

The Mining Business Loan and Memorial Scholarship Loan Fund do not 
stipulate durations of residence and I believe are satisfactory as 
written.

The two-year residence requirement for student loans and the point 
preference system based on number of years of residence are being 
litigated. The point preference system is clearly flawed.

Recommendations: I recommend changing the fishing loan program re­
quirements (AS 16.10.680(a), .310(a); AS 44.81.220(a)(20)) from five 
years to two years.

The residence statute in the Veterans Loan Program (AS 26.15.130(1)) 

should be amended to replace the five-year requirement with a standard 
one-year requirement.

No changes should be made in the residence requirements for the 
Mining Business Loan (AS 27.09.020) or Memorial Scholarship Loan (AS 
14.40.825(e)) programs.

The Student Loan Program residence requirement (AS 14.40.765(b)) 
should be left alone, pending court settlement. The point preference 
system (AS 14.40.767(a)(2)) should be done away with, and i recom­
mend outright repeal.

The Educational Incentive Grant falls in the same category as the 
Svudent Loan Program and action should await the court decisions.
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C L O S I N G  S T A T E M E N T

In closing, Mr. Chairman, permit me to say that I am prepared to work 

with Susan Burke, your staff, or anyone else to help prepare legisla­
tion needed to effect these statutory changes. I remain available at 
your call for hearings or other meetings you may require.

I am in the process of compiling the responses to our four question­
naires and will present a synopsis of the public input near the April 2, 
1983 deadline for return specified in those forms.

I received only one set of the references used in this report, and since 
they are quite lengthy I will attach copies only to your report. Should 
any of the Committee members desire a copy, we will need to secure 
them from the Department of Law or make copies.

One of the requirements in m y  contract was to look at all the changes 
that would be necessary in present statutes and provide you with an 
overview of what additional costs and problems were evidenced in 
making these changes. At this time I see no significant costs or 
management problems should the Legislature agree with the actions we 
have recommended. I am certain that the final solution to fix the 
Longevity Bonus Program will involve major administrative and manage­
ment considerations. Since this is the one program you have chosen to 
set aside to deal with by itself, I am prepared to work with whatever
committee is given this responsibility. In many ways, that program is
more in line with m y  background than the performance rendered thus 
far. I do have several germane ideas on alternative funding, and man­
agement of the program.

I have enjoyed working with you on this project, Mr. Chairman, and 
believe this effort will aid future legislators in their deliberation on 
residence-based matters.

Respectfully Submitted

William R. Hudson 

March 28, 1983

- 2 3 -



A P P E N D I X  I 

T E N  A L A S K A  L O N G E V I T Y  B O N U S  O P T I O N S
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Appendix I

From Jon K. Tillinghast Report Dated March 8, 1983

Mternatives submitted by the Administration and Jon Tillinghast to the 
Senate Judiciary Committee:

1) Expand the Alaska Longevity Bonus Program to iclude all
elderly Alaskans with one year of residency. (Admm.)

2) Phase out the Alaska Longevity Bonus Program by gradually
reducing the benefits. (Admin.)

3) Phase out the Alaska Longevity Bonus Program by gradually
reducing benefits, while contemporaneously raising the
eligibility limits for general state assistance. (Admin.)

4) Provide a minimal base payment under the Alaska Longevity 
Bonus Program based solely on one year of residency, with 
supplemental payments made on the basis of need. (Admin.)

5) Phase out the Alaska Longevity Bonus Program by increasing 
the age for eligibility each year. (Admin.)

6) Create an annuity plan, with the annuity corpus consisting of 
Permanent Fund distributions. This option would necessitate 
a transition program for persons 40 years and older. (J. T.)

7) Fund the Alaska Longevity Bonus Program through a "pay as 
you go" social security system, using approximately 25% .of 
the existing Permanent Fund distribution. (J. T.)

8) Replace the Longevity Bonus Program with a comprehensive 
health insurance program for elderly Alaskans. (J. T.)

9) Condition eligibility for a longevity bonus upon a demonstra­
tion of hardship which would be suffered by being unable to 
continue Alaska residency. (J. T.)

10) Open the Alaska Longevity Bonus Program to all one-year
residents, and terminate the program —  giving FY84 recip­
ients o grandfather right to continued bonuses. (J. T.)

T E N  A L A S K A  L O N G E V I T Y  B O N U S  O P T I O N S
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A P P E N D I X  II 

H U D S O N  C O N T R A C T



Contract Between

State of Alaska 
Legislative Affairs Agency 

Pouch Y 
Juneau, Alaska 99811

and

William R. Hudson 
3379 Meander Way 

Tuneau, Alaska 99801 
phone 789-7376

CONTRACT AMOUNT $7,500.00

The parties to this agreement are the Legislative Affairs Agency on 
behalf of Representative Mitch-Abood, Chairman, House Committee on State 
Affairs, hereinafter referred to as the "Agency," and William R. Hudson, 
hereinafter referred to as the 'Consultant."

THE PURPOSE OF THIS AGREEMENT is to provide the Contractor with a 
thorough analysis of the numerous residency requirements that are now 
deemed to be, or suspected to be, unconstitutional with regards to State 
programs, along with proposed alternatives to make all such programs 
constitutional.

IT IS THEREFORE MUTUALLY AGREED THAT:

Clause I - Statement of Work

(a) The Consultant shall assemble all existing written materials 
on these numerous programs where residency requirements now 
exist, and display same in a format that car be easily under­
stood and identified by specific topic.

The above display will be amplified to reflect current and 
projected costs; persons affected; policy affected; a state­
ment of manageability and pertinent commentary on each.

(b) The Consultant shall seek input from representative indivi­
duals and groups thovt represent persons affected by the various 
laws or regulations surrounding these "residency required" 
programs.



(c) The Consultant shall present, in written form, a Final Report 
that shall reflect the existing program criteria and, fchere 
possible, changes to each program to make them constitutional, 
cost effective, manageable, and to the extent possible, 
preservative of original legislative intent.

(d) The Consultant will make himself available throughout the 
period of tliis contract for discussion, amplification of 
subject, alternatives proposed or other instructions, research, 
etc. requested by the Chairman of the House Committee on State 
Affairs on matters that pertain to subject programs.

(e) The Chairman of the House Committee on State Affairs shall 
provide the Consultant all reasonable and necessary adminis­
trative support such as secretarial, copy .service, telephone 
use, and public documents that are required in this report.

(f) The Consultant will provide office space and supplies for 
the conduct of this contract.

(g) The Consultant shall assist the Chairman of the House Committee 
on State Affairs in the preparation of new legislation to 
affect the changes needed to make programs constitutional.

Clause II - Period and Dates of Performance

(a) The work under this contract shall be performed from March 1, 
1983 to March 31, 1983.

(b) Unless extended by written agreement, this contract expires on 
March 31, 1983.

Clause III - Project Director

The Project Director shall be Representative Mitch Abood, Chairman
of House Committee on State Affairs, acting on behalf of the Committee.

Clause IV - Compensation and Method of Payment

(a) For the work specified In this contract, the Consultant shall 
be paid a flat fee of $7,500.00, with 20% of the fee paid in 
advance, and the balance upon completion of the contract re­
quirements as specified by the Chairman of the House Committee 
on State Affairs.

Clause V - Office Space. Equipment, Clerical Support

(a) Office space, equipment and clerical support of the Consultant 
that will be necessary to carry out his obligations under this 
contract shall be supplied as specified in Clause I of this 
contract.
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(a) The Consultant shall maintain accurate records as may be re­
quired by the Chairman of the House Committee on State Affairs„ 
The records are subject to inspection by the Agency or by the 
Chairman of the House Committee on Stat.; Affairs at all reason­
able times. All documents, reports and writings generated as a 
consequence of work done under this contract shall become the 
property of the State of Alaska and, on completion of the work 
or at the termination of this contract, shall be delivered to 
the (Agency/Chairman of the House Committee on State Affairs) 
for disposition under Rule 23 of the Uniform Rules of the 
Alaska State Legislature. •.

Clause VTI - Disputes

(a) Any dispute arising about the terms or conditions of this con­
tract shall be reduced to writing and delivered to the consult­
ant. Every effort to dispose of' any such disagreement by in­
formal, reasonable means shall be undertaken.

(b) A dispute concerning a question of fact arising under this 
contract which is not disposed of by agreement between the 
Agency and the Consultant shall be decided by the Chairman of 
the House Committee on State Affairs; the decision shall be 
reduced fo writing and delivered to the consultant at the 
address specified in Clause VIII, Paragraph (a) cr this con­
tract'.- The decision of the Chairman of the House Committee 
on State Affairs is final and conclusive.

Clause VIII - Termination

(a) .*his contract may be terminated by the Chairman of the House 
Committee on Stattf Affairs at any time, upon delivery of 
written notice to the Consultant delivered to William Hudson, 
3379 Meander Way, Juneau, Alaska 99801.

(b) If this contract is terminated, the Consultant shall be compen­
sated for services provided under the terms of this contract
to the date of termination if the Consultant provides the 
Agency and Chairman of the Louse'Committee on State Affairs 
with a written report containing a description of any research 
or analyses performed, a statement of the result or conclusions 
formed based upon the research or analyses and a copy of all 
data acquired by the Consultant or his agents in conjunction 
with this contract.

Clause VI - Records, Documents, Audit

Clause IX - Venue

(a) In the event that the parties to this contract find it necessary 
to litigate the terms of the contract, venue, shall be the 
Superior Court of the State of Alaska, First Judicial District, 
at Juneau and the contract shall be interprets.^ according to 
the laws of Alaska.
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Clause X - Assignment, Transfer and Subcontracting

(a) No assignment, transfer, or subcontracting of this contract . 
may be made unless all parties agree in writing.

Clause XI - Reports

(a) The Consultant shall provide progress reports, either in 
writing or verbally, as requested by the Chairman of the

Clause XII' - Modifications and Previous Agreements

(a) This contract contains the entire agreement between the parties.
A  statement, promise, or inducement made by a party or an 
agent of a party is not valid or binding unless- the statement 
promise, or inducement is contained in this written contract. 
This conract may not be enlarged, modified, or altered except 
upon written agreement signed by all parties to the contract.

Clause XIII - Certification

(a) Execution of this contract by the Executive Director of the
Legislative Affairs Agency, or his designee, hereby constitutes 
a certification that funds have been appropriated and en­
cumbered for the amount of this contract.

lN WITNESS WHEREOF, the parties have executed this agreement on 
the dates noted.

House Committee on State Affairs and is reasonable within 
the short ♦"♦me frame of this contract.

Ak Bus Lie No. 034043 
SSN 0 518-30-5617

SPEAKER OF THE HOUSE

LEGISLATIVE, AFFAIRS AGENCY

A

BILLY/G. BERRIER 
AGENCY LEGAL COUNSEL
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RESIDENCY QUESTIONS I RE

GENERAL DISCUSSION:

Last year the United States Supreme Court heard arguments on the contro­
versial Permanent Fund dividend distribution plan proposed by the 
Governor and the Legislature of Alaska (ZobeI II & III).

That Court found the proposed legislation to be unconstitut:onaI on 
several key grounds. First, the dividend plan violated the Equal 
Protection Clause of the Fourteenth Amendment to the United States 
Constitution, in that it would have distributed unequal dividends to 
citizens based so ley on the r.utrber of years each citizen had resided in 
Alaska.

Secondly, the Supreme Court decision clearly stated that any reward or 
benefit that was based upon a citizen's contribution to his/her state 
made in past years, would be in conflict with the U.S. Constitution; 
regardless of whether that contribution was tangible or intangible.

Taking it one step further, the Court also ruled that no law is accept­
able which acts as a bar to free travel between the States or that 
denies any citizen full access to every privilege or benefit afforded 
to another citizen.

Finally, the Court did allow that a State may extend certain benefits to 
its bona fide citizens when a reasonable public purpose for thf benefit 
exists and is so stated in the law.

HOW THE SUPREME COURT DECISION ON THE PERMANENT FU^D DIVIDEM) AFFECTS 
OTHER ALASKAN PROGRAMS

Soon after the nationwide publicity and notoriety of the Supreme Court 
decision regarding residency requirements, attention was focused on 
numerous other Alaska statutes that contained durational residency 
requirements. There are currently 53 programs containing some kind of 
provision based on residency The most critical of these programs deals 
with key loan plans such as the Student Loan Program and Fisherman's 
loans as well as the twin pioneer's programs: the Alaska Longevity Bonus 
and the Pioneer's Home Program.



FACTORS TO CONSIDER

Every public program administered in AJaska is based on statutes estab­
lished through the legislative process. Every statute should consider 
the following factors:

Does the program serve a valid pub Iic purpose?
Does it meet the test of law and does it conform to the
constitutions of the United States and Alaska?
What are the long-term costs and other potential liabilities?

} •
Some proof of residency is appropriate; however, it .s generally-repeat- 
generally conceeded that one (1) year of residency consti tutes a valid 
intent to remain in the state and to be a citizen of it.

Some state benefits or requirements may justify more than one year's
residency, but it must be clearly proven that the public purpose is 
served by a residency requirement exceeding one year. Scn»i> benefits 
or privileges such as for driver's licenses, voting, etc. cannot be 
justified for even one year.

With this brief infonmation in mind, will you now review the attached 
questionnaire and give us your ideas and answers. Please don't worry 
about using a handwritten response. As long as I can read it, all will 
be well. Use additional paper as you may require. Thank you for your 
comments.



ALASKA LONGEVITY BCMJS

Currently, over 9,000 older Alaskans receive a $250 monthly bonus check, 
if they have continuously resided in the State for 25 years or more, are 
65 years of age or older, and have established their first residency in 
the State on or before January 3, 1959 (Statehood).

A class-a:tion suit filed by attorneys for Mr. Rodney Vest in the First 
Superior Court of Alaska charged that these requirements violated the 
constitutional rights of Vest and other older Alaskans. By mutual 
agreement, the court action has been suspended until the Alaska State 
Legislature can act during this current legislative session to correct 
this residency problem.

The Longevity Bonus Program in 1983 will cost the State of Alaska 
approximately $28 million dollars. If the 25-year pre-statehood pro­
vision is dropped, the program would add about 4,000 more older Alaskans
to the current roles. That would in turn /well the yearly
cost of the program from $28 mi 11 ion to almost $40 mi 11 ion.

Clearly, in light of the U.S. Supreme Court's decision regarding resi­
dency and the permanent fund dividend distribution program, the State of
Alaska will have to drop its 25-year residency requirement.
When this happens, the program wi 11 cost almost $12 million more to 
operate. Several serious questions need to be addressed.

QUESTIONS

1. Should we continue the longevity bonus program for all persons over 
the age of 65 who have I ived in Alaska at I ’.ast one year?

Yes No

2. Shall we attenpt to phase out the program ?

Yes No

3. Should we establish a limit on the amount of money to be
appropriated by the Legislature, and set the monthly bonus amount 
on total funds available, divided by the nunnber of applicants?

Yes No



4. Would you support a new funding source? For exarrple; if we were to 
use the permanent fund dividend monies as a funding source to 
establish a major new trust fund for the longevity bonus program.
If it were properly invested, uhere the earnings (interest) could 
then be distributed to any citizen 65 years of age or older in 
whatever amounts were permitted by these earnings?

Yes No

Comments:

5. Other ideas or comments?

ALASKA PIONEER'S HCMES

Over 600 Alaskans can be housed in the five Pioneer's homes now current­
ly operating in Alaska. A  sixth heme, to be built in Juneau, will add
another 50 beds or more.

Current requirements call for an applicant to have resided in Alaska for 
15 or more consecutive years. The Pioneer heme program does not require 
a resident to be destitute, and it has no needs test.

Monthly costs for residents in the homes are $225 ner month and
$275 per month, depending on the level of care required. Costs to the 
state to provide the care have been stated as approximately $1,800 per 
month. Annual costs to the State now exceed $20 mi 11 ion do Ilars.

It is possible that the program as it is now administered, including the 
15 year residency requirement may be all right , and left alone. We are 
leaning toward that position at this time. However, we should think 
about a fall back position, should the program be adversely affected or 
found to be at fault with the law.



QUESTIONS

Would you support the Pioneer's Home program if the one-year 
residency requirement is used?

Yes ________  No______

Wiat priorities should be used, if the costs of the program were to 
increase dramatically because of the lower requirements?

a. Only on physical need? Yes ________  N o ______ .

b. Only serve the most needy? Yes __________  No  .

c. Serve all, regardless of needs; first come, first served?

Yes ________  N o _____

Should the low monthly costs to residents of the home continue as 
they are now?

a. Yes _______  No________

or should we:

b. Charge more? Yes _________ No_____

c. Charge less? Y e s  No ______

Any other ideas? __________________________________________________

Thank you for your cooperation.

WE ASK YOU TO PLEASE RETURN THIS QUESTIOWAIRE TO US BEFORE

APRIL 2, 1983.

Send to: House State Affairs Committee
Pouch V
Juneau, Alaska 9981 I



STUDENT LCANS

A  challenge to the student loan program which is currently under litiga­
tion (Andress v. Baxter); is the two (2) year durational residence 
required to be eligible for a loan of either $6,000 (undergraduates) or 
$7,000 (graduates) maximim each school year.

The student loan program was established in 1971 and since that time has 
issued over 35,000 loans with a current average per student/year of over 
$4,000. These loans carry a 5 per cent interest rate, to be repaid 
in 10 years, with one five-year-extension available.

Added to this, is a significant forgiveness clause that can reduce an 
applicant's debt by up to 50 percent if he or she returns to Alaska or 
resides in our state for up to five years after graduation.

QUESTIONS

1. Do you support the Alaska Student Loan Program as it exists now?

Yes No

2. Do you believe it is good public policy to forgive or eliminate up 
to 1/2 of the total amount of tho loan in return for having these 
students back in Alaska?

Yes No

3. Do you believe the five (5) percent interest rate on these loans is:

O k a y  ,

L o w ______

H i g h ______

It should b e  percent.

4. Since the two-year residency requirement is now being challenge^ in 
the courts, what should we do?

a. Keep it as it is until the Courts act? Yes  No ______ .

b. Reduce the residency requirement to one year? Yes  No_____

c. Other alternative?
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5. Please tell us what methods of control and administration you 
believei is needed and proper in administering these loans.

Thank you for your cooperation.

WE ASK YOU TO PLEASE RETURN THIS QUESTIONNAIRE TO US BEFORE

APRIL 1 , 1983.

Send to: House State Affairs Committee
Pouch V
Juneau, Al-aska 99811



L W D  DISPOSAL

Many Alaskans have always favored a liberal land distribution plan, and 
seem to favor some requirements and restrictions that are based on the 
length of residency.

The current Alaska land distribution plan has not yet been challenged in 
the courts, but it is indirectly under fire, since it is closely related 
to the Kenai land disposal plan, which is now under litigation.

QUESTIONS

1. Do you favor continuation of the distribution of public lands to 
Alaska citizens?

V s  No

2. How would you like to see the land distributed?

3. Should the present discount plan be continued?

Yes No

4. Since there may not be enough suit ble land for everyone, what 
priorities do you favor?

Thank you for your cooperation.

WE ASK YOU TO PLEASE RETURN THIS QUESTIONNAIRE TO US BEFORE
APRIL 2, 1983.

Send to: House State Affairs Committee
Pouch V
Juneau, Alaska 99811



FISHERMAN'S LOANS

Several low-interest loan plans now exist that were designed to foster 
the growth and development of our fisheries. Most of these loans have 
stipulated a five-year residene/ requirement.

QUESTIONS

1. Do you support loan plans as an incentive to develop a particular 
industry, such as fishing, mining, tourism, etc.?

Yes No

2. If the five-year residency is declared unconstitutional, what time 
period do you believe is a proper length of residency, given the 
migratory lifestyle of ccnrnercial fisherman?

_______  Nurrber of years

3. Please tell us what methods of control and adninistrati on you 
believe are needed and proper in administering these various 
fisheries loans?

Thank you for ycur cooperation.

WE ASK YOU TO PLEASE RETURN THIS QUESTIONNAIRE TO US BEFORE
APRIL 2,1983.

Send to: House State Affairs Carmittee
Pouch V
Juneau, Alaska 99811
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A V B U M  M.  C R O S S  
S U 5 A N  A . B U R K E

M a r c h  22, 1983

M E M O R A N D U M

TO: H o n o r a b l e  M i t c h  Ab o o d
Chairman, Ho u s e  State Affairs Committee

FROM: Susan A. B u r k ^ S & l ^

RE: . R e s i d e n c y  R e q u i r e m e n t s

Y o u  have asked m e  to review the A l a s k a  statutes that 

p r e s e n t l y  impose r e s i d e n c y  requirements and to r e c o m m e n d  to 

t h e’ Co m m i t t e e  the a m e n d m e n t  or repeal of those r e s i d e n c y  re­

qu i r e m e n t s  that more than likely wou l d  be held u n c o n s t i t u t i o n a l  

if c h a l l e n g e d  in court. You have also asked me to d r a f t  a 

s t a t u t e  d e f i n i n g  "bona fide" residence. That dr a f t  is 

attached, along w i t h  comments.

In r viewing the r e s idency requirements i m p osed under

c u r r e n t  law, I was p r i m a r i l y  co n c e r n e d  w i t h  two q u e s t i o n s  —
*

first, w h e t h e r  it '.s c o n s t i t u t i o n a l l y  permissible to impose 

a n y  k i n d  of res i d e n c y  r e q u i r e m e n t  having the effect of 

e x c l u d i n g  nonresidents, and second w h e r e  the s t a tute imposes 

a d u r a t i o n a l  r e s i d e n c y  requ i r e m e n t  longer than 30 days, 

w h e t h e r  the period of residency specified is wit h i n

,
■

l a w  orricES
G r o s s  &  B x t r r e

A  P R O F E S S I O N A L  C O R P O R A T IO N  
< 2 A  N O R T H  r R A N K L I N  S T R E E T  

J U N E A U ,  A L A S K A  93801
(9 0 7 ) 506-2777
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. . 1/
c o n s t i t u t i o n a l  l i m i t s . —  The statutes which contain r e s i­

de n c y  prov i s i o n s  fall into several b r o a d  subject matter 

c a t e g o r i e s .  A t t a c h e d  is a c h a r t  p r e p a r e d  by the Department 

o f  Law w h i c h  lists all of the statutes c o ntaining residency 

r e q u i r e m e n t s ,  w i t h  the statutes o r g a n i z e d  according to 

s u b j e c t  matter. T h e  chart a l s o  i n c l u d e s  an a s s e s s m e n t  of 

t h e  c o n s t i t u t i o n a l  problems, i f  any, pr e s e n t e d  by each 

statute. Rather than d u p l i c a t e  this work, I h a v e  used this 

c h a r t  as the basis for m y  review. The review w i l l  discuss 

t h e  s t a t u t e s  listed in each s u b j e c t  m a t t e r  category in the 

c h a r t  p r e p a r e d  by the D e p a r t m e n t  of Law.

' I. Re s i d e n c y  Requirements- for Elig i b i l i t y  to Hold 

P u b l i c  O f f i c e

The durational r e s i d e n c y  r e q u i r e m e n t s  e s tablished for public 

o f f i c e  h o l d i n g  range from six m o n t h s  in the case of m a gistrates 

(AS 22.15.160(b)) to 10 years for m e m b e r s  of the Judicial 

Q u a l i f i c a t i o n s  C o m m i s s i o n  (Alaska Const, art IV, sec. 10;

A S  22.30.010). D u rational r e s i d e n c y  requir e m e n t s  for public

1/ In general, a person is e n t i t l e d  to c l a i m  residency 
in A l a s k a  if the p e r s o n  is p h y s i c a l l y  present in the state 
w i t h  the intent to rema i n  here i n definitely and make a home 
here. W i t h  rare exceptions, a d u r a t i o n a l  residency r e q u i r e­
m e n t  will be valid only if it used as a way of testing whether 
the p e r s o n  actually has the n e c e s s a r y  "residential" intent.
F o r  some programs, like w e l f a r e  or m e d i c a l  care, and for 
f u n d a m e n t a l  rights such as voting, the state m a y  impose 
o n l y  the shortest d u r ational p e r i o d‘necessary to make 
'residency determinations. T h i s  p e r i o d  has been held to be 
no more t h a n  30 days for v o t i n g  and welfare. F o r  other 
programs, as di s c u s s e d  below, a longer period of residency 
is p e r m i s s i b l e  to require.

2



o f f i c e  h o l d i n g  h a v e  been c h a l l e n g e d  both in A l a s k a  and 

e l s e w h e r e . — *̂ T h e s e  d u r a t i o n a l  residency r e q u i r e m e n t s  

h a v e  a l m o s t  u n i v e r s a l l y  b e e n  uphe l d  (even fairly lengthy 

ones), o n  the t h e o r y  that t h e y  are a l e g i t i m a t e  way to 

m e a s u r e  w h e t h e r  a person h"s s u f f i c i e n t  knowledge of local 

p r o b l e m s  and c o n c e r n s  to be q u a l i f i e d  for p u b l i c  o f f i c e  and 

t o  i n s u r e  tiat the voters h a v e  had a s u f f i c i e n t  p e r i o d  of 

t i m e  in w h i c h  to bec o m e  f a m i l i a r  with the candidate, ibis 

same r a t i o n a l e  w o u l d  apply w i t h  equal force to durational 

r e s i d e n c y  requirements- i m p o s e d  for e l i g i b i l i t y  to serve 

o n  c e r t a i n  boards and c o mmissions. While some q u e stions

la/ Gilb e r t  v. S t a t e , 526 P . 2d 1131 (Alaska 1974); 
C h i m e n t o  v. Start, 414 U.S. 802 (1973).



m i g h t  be raised as to the reas o n a b l e n e s s  of the length of 

r e s i d e n c y  r e q u i r e d  in a p a r t i c u l a r  instance, it is p r o b a b l e  that 

n o n e  v Id be struck d o w n  if challenged. I do n o t  r e c ommend 

t h a t  any amen d m e n t s  be m a d e  to these statutes.

II. R e s i d e n c y  R e q u i r e m e n t s  for O c c u p a n t i o n a l  L i c ensing

W i t h  o n l y  a few excep t i o n s ,  I agree with t h e  conclusions 

c o n t a i n e d  in the D e p a r t m e n t  of Law's sur v e y  as to the serious 

c o n s t i t u t i o n a l  p r o b l e m s  p r e s e n t e d  by the statutes w h i c h  r e­

qu i r e  p e r s o n s  to be r e s i d e n t s  in. order to be l i c e n s e d  to engage 

in c e r t a i n  profes s i o n s .  The r e c e n t  A l a s k a  S u p r e m e  C o u r t  d e­

ci s i o n  in N o l l  v. A l a s k a  Bar A s s o c i a t i o n , 649 P . 2d 241 (Alaska 

1982), m a k e s  it almost c e r t a i n  t h a t  these r e q u i r e m e n t s  would 

b e  s t r u c k  d o w n  if c h allenged. Close r e v i e w  of t h e  statutes, 

h o w e v e r ,  s u g gests that in some instances, the r e s i d e n c y  r e­

q u i r e m e n t s  m a y  have b e e n  p r o m p t e d  by per f e c t l y  l e g i t i m a t e  con­

cer n s  —  such as the d i f f i c u l t y  o r  added expense of disciplining 

n o n r e s i d e n t  p r a c t i t i o n e r s .  Further, it appears that in some 

i n s t a n c e s  r e s i d e n c y  r e q u i r e m e n t s  may h a v e  been i m p o s e d  as a 

"quick" w a y  of i n s u r i n g  that persons w h o  p r a c t i c e d  c e r tain pro- 

f e s s i o n s  m  the state h a d  some degree of "local" knowledge. 

A f t e r  N o l l , it seems l i k e l y  that even though t h e s e  are legiti­

ma t e  problems, they m a y  n o t  be solved by simply b a r r i n g  n o n­

re s i d e n t s  from licensure. By the same token, there m a y  be ways 

of d e a l i n g  w i t h  these p r o b l e m s  that do not raise constitutional 

q u e s t i o n s .  For instance, in the case of d i s c i p l i n i n g  n o n­

resi d e n t s ,  a h i g h e r  fee could be charged to n o n r e s i d e n t s  to

4



o f f s e t  addi t i o n a l  costs that may be a s s ociated w i t h  disciplining 

n o nresidents. "Local knowledge" concerns could b e  addressed 

through a d d i t i o n a l  testing procedures. In any event, despite 

the serious c o n s t i t u t i o n a l  problems with these statutes, it 

may be u n d e s i r a b l e  simply to repeal the r e s i d e n c y  requirements 

w i t h o u t  p r o v i d i n g  sol u t i o n s  to w h a t e v e r  p r o b l e m s  may be 

p o s e d  by g r a n t i n g  licenses to nonresidents. The Committee 

m i g h t  w a n t  to c o n s i d e r  repealing the r e s i d e n c y  requirements,

•but hav i n g  a d e l a y e d  effective date until p e r h a p s  June 30 of 

1984. Persons w h o  w i s h  to recommend a l t e r n a t i v e  ways of 

add r e s s i n g  the k i n d s  of concerns I have s u g g e s t e d  would then 

have time to b r i n g  their r e commendations to the legislature 

next year bef o r e  the repeal of the r e s idency requir e m e n t s  

took effect.

I l l . Publ i c  Rights and Benefits

A. General

I ag r e e  w i t h  the Dep a r t m e n t  of Law's c o n c l u s i o n  that a

one year d u r a t i o n a l  r e s idency r e q u i r e m e n t  for a n n u l m e n t  of

m a r r i a g e  m a y  be u nconstitutional, though I w o u l d  rate this* •

as "probably" r a t h e r  than "maybe" unconstitutional. The 

A l a s k a  Supreme C o u r t  in 1974 struck down a one y e a r  durational 

r e q u i r e m e n t  for o b t a i n i n g  a divorce. State v. A d a m s , 522 P . 2d 

1125 (Alaska 1974). The state's interests in r e q uiring one 

year residence to obta i n  an annulment of a m a r r i a g e  are more 

than likely i d e n t i c a l  to those advanced in s u p p o r t  of the 

one year r e q u i r e m e n t  for divorce. The court did not find



those interests suffic i e n t l y  important to justify a one year 

r e q u i r e m e n t  for divorce. Although the A l a s k a  Supreme Court

seems to b e  m o v i n g  toward a m u c h  less r e s t r i c t i v e  view of

. ’ . . 2/ 
d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t s , -  it is u n l i k e l y  that it

w o u l d  o v e r r u l e  its e a r l i e r >decision in A d a m s , if the annulment

statute w e r e  challenged. I wo u l d  r e c o m m e n d  that this statute

be amended to r e q u i r e  that a person simply be a resident.'

I a l s o  a g r e e  w i t h  t h e  D e p a r t m e n t ' s  a s s e s s m e n t  o f  t h e

o t h e r  statutes l i s t e d  in the "General" .category, which

imp o s e  one y e a r  d u r a t i o n a l  requirements, and recommend that

these statutes b e  a m e nded to require that a pers o n  simply be

a resident.

B. L o a n  a n d  G r a n t  P r o g r a m s

The s t a t u t e s  g o v erning the various loan programs impose 

d u r a t i o n a l  r e s i d e n c y  requirements r a n ging from one to five 

years. I a g r e e  t h a t  the five year requi. aments are almost

2/ In State v. A d a m s , 522 P . 2d 1125, 1131 (Alaska 
1974), the A l a s k a  Supreme Court stated:

. . . all s u c h  [durational residency] requirements 
are4, p r i m a  facie inva l i d  and will be c o u n t e­
nance d  only w h e n  they serve a c o m p e l l i n g  state 
interest.

.However, in W i l l i a m s  v. Z o b e l , 619 P . 2d 448 (Alaska 1980) 
(permanent fund d i v i d e n d s ) , the court r e t r e a t e d  from its 
e a r l i e r  v i e w  in A d a m s , and i n d icated that unless the require­
me n t  a f f e c t e d  f u n d a m e n t a l  rights (such as voting) or basic 
n e c e s s i t i e s  of l i f e  (like welfare or m e d i c a l  c a r e ) , the 
c o u r t - w o u l d  h e n c e f o r t h  use a "balancing" a p p r o a c h  to durational 
r e s i d e n c y  statutes. The importance of the state's interests 
will be w e i g h e d  a g a i n s t  the importance of the bene f i t  denied 
or d e l ayed by the d u r ational requirement.

6



. .

c e r t a i n l y  u n c o n s t i t u t i o n a l . -  The g u e s t i o n  is w h e t h e r  a
3/

d u r a t i o n a l  r e q u i r e m e n t  beyond 30 days w o u l d  be constitutional, 

and if so, w h a t  is the m a x i m u m  length that could be imposed 

w i t h i n  c o n s t i t u t i o n a l  limits. A p a r t  from public office 

holding, t h e  U n i t e d  States Supreme Co u r t  has uph e l d  durational 

re s i d e n c y  r e q u i r e m e n t s  of up to one y e a r  in two cases —  

e l i g i b i l i t y  for prefe r e n t i a l  r e s i d e n t  tuition at state

4/
un i v e r s i t i e s ,  a n d  as a prerequisite to filing for d i v o r c e . —  

Th e s e  cases w e r e  d e c i d e d  under the U n i t e d  States Constitution, 

and the A l a s k a  S u p r e m e  Court may, and has, interpreted the 

A l a s k a  C o n s t i t u t i o n  in similar cases as imposing stricter 

r e q u i r e m e n t s . — '̂ As not e d  above, the Alaska Supreme Co u r t  

has until r e c e n t l y  mai n t a i n e d  the v i e w  that any durational 

r e s idency r e q u i r e m e n t  will be struck d o w n  unless the state 

can d e m o n s t r a t e  t h a t  the requ i r e m e n t  is n e c essary to further 

a c o m p e l l i n g  state interest. This is an extremely difficult 

b u r d e n  to meet, and except in very r a r e  instances it is an 

i m p o s s i b l e  burden. Because it appears that the Alaska court

3/ A  d i f f e r e n t  question is p r e s e n t e d  by the five year 
local m i n i n g  e x p e r i e n c e  requirement for mining loans under 
AS 27.09.020'. This m a y  be a p e r m i s s i b l e  requirement, p a r­
ticularly if it is d e m o n s t r a t e d  that it does not operate as 
a p r a c t i c a l  m a t t e r  to exclude pers o n s  w h o  are currently 
residents, b u t  w h o  gained their Ala s k a  mining experience as 
n o n r e s i d e n t s .

£/ V l a n d i s  v. K l i n e , 412 U.S. 441 (1973) (university 
tuition); So s n a  v. I o w a , 419 U.S. 393 (1975) (divorce).

5/ F o r  example, the A l a s k a  court struck down a one-year 
re s i d e n c y  r e q u i r e m e n t  for d i v o r c e  un d e r  the A l a s k a  c o n s t i t u­
tion, State v. A d a m s , 522 P . 2d 1125 (Alaska 1974). One year 
later the U.S. Supr e m e  Court upheld an identical requirement 
in Iowa's statute. Sosna v. I o w a , s u p r a , note 4.
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is m o v i n g  toward a less r e s t r i c t i v e  approach toward d u r ational 

r e s idency, our court would p r o b a b l y  upho l d  durational residency 

r e q u i r e m e n t s  of reasonable l e n g t h  for loan p r o g r a m s .

U n d e r  this less restr i c t i v e  approach, the Ala s k a  Court 

w o u l d  b a l a n c e  the state's i n t erests in imposing a d u r a t i o n a l  

r e s i d e n c y  r e q u i r e m e n t  for a state loan a g a i n s t  the impo r t a n c e  

of the c h a l l e n g e r ' s  i n t erest in o b t aining a loan b e f o r e  the 

r e q u i r e m e n t  h a d  b e e n  met. In the case of the loan programs, 

•the state's i n t e r e s t  is in a s s u r i n g  that state funds are not 

u s e d  to b e n e f i t  nonresidents. Since r e s i d e n t  status depends 

i n  large p a r t  on a person's state of mind, it is e x t remely 

d i f f i c u l t  to k n o w  w i t h  ce r t a i n t y  w h e t h e r 'a recent a r r ival in 

f a c t  has the re q u i s i t e  '"residential" intent, and it is 

e x t r e m e l y  d i f f i c u l t  to disprove a false c l a i m  of residency. 

Further, it is c o s t l y  to requ i r e  the state to make i n d i v i d u­

al i z e d  d e t e r m i n a t i o n s  of residency. Th e r e  are in m o s t  

i n s t a n c e s  alter n a t i v e  sources of loan funds through com m e r c i a l  

lenders, and it is likely t h a t  o u r  court w o u l d  find that the 

s t a t e ' s  i n t e r e s t  in assuring that its b e n e f i t s  are not 

g r a n t e d  to  persons who are n o t  b o n a  fide A l a s k a  residents 

o u t w e i g h  the slig h t  in c o n v e n i e n c e  that a newly arrived 

r e s i d e n t  m i g h t  suffer by h a v i n g  to wait for some p e r i o d  of 

time in o r d e r  to qualify for a state loan.

A . m o r e  d i f f i c u l t  q u e s t i o n  is what p e r i o d  of r e s idency 

w o u l d  be permissible. The state is c u r rently in litigation 

in the Federal D i s t r i c t  C o u r t  in Alaska, defending the two

*



y e a r  d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  under the s t u dent loan 

program* T h e  state has a r g u e d  that the two year requi r e m e n t  

is r e a s o n a b l e  in l i g h t  of the t r a nsience of s t u dent p o p u l a­

tions ,■the generous loan a m o unts u n d e r  the A l a s k a  p r o g r a m  

and the f a c t  that t h e r e  is no requi r e m e n t  t h a t  the loan 

funds be u s e d  at an A l a s k a  institution. T h e  pl a i n t i f f  in 

t h a t  case has c o n c e d e d  that a one y e a r  requ i r e m e n t  w o u l d  be 

reaso n a b l e .  A s s u m i n g  the A l a s k a  Supreme C o u r t  co n t i n u e s  in 

its p r e s e n t  trend i n  d u r a t i o n a l  residency cases, a one year 

d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  for the l o a n  p r o grams would 

m o r e  than l i k e l y  be u p h e l d . — ^ A two year r e q u i r e m e n t  might 

be upheld, b u t ' i t  c a r r i e s  a m u c h  h i g h e r  risk of b e i n g  struck 

d o w n  than w o u l d  a o n e  -year requirement. T h e  C o m mittee may 

w a n t  to d e f e r  p r o p o s i n g  any a m e n d m e n t s  to the two year 

r e s i d e n c y  r e q u i r e m e n t  for student loans unt i l  the pending 

l i t i g a t i o n  is resolved. The C o m m i t t e e  may also w a n t  to 

d e f e r  a c t i o n  on the o t h e r  loan p r o g r a m s  un t i l  af t e r  the 

A l a s k a  S u p r e m e  C o u r t  renders its decision o n  the one year

r e s i d e n c y  r e q u i r e m e n t  for p a r t i c i p a t i o n  in the Ke n a i  land
*

d i s p o s a l  l o t tery (G i l m a n  v. M a r t i n ) . That d e c i s i o n . m a y  
»

p r o v i d e  some i n d i c a t i o n  as to how o u r  court w o u l d  rule on a 

one y e a r  r e s i d e n c y  r e q u i r e m e n t  for state loans.

6/ The one loan p r o g r a m  for w h i c h  a one year residency 
r e q u i r e m e n t  wou l d  m o s t  likely not be upheld is the AHFC pro­
g r a m ’ for h o m e  m o r t g a g e s  — • a t  least- as long as the r e  continues 
to be a r e q u i r e m e n t  that the loans w i l l  be made o n l y  for 
o w n e r - o c c u p i e d  dwellings. As has b e e n  noted earlier in this 
m e m o r a n d u m ,  w i t h  r a r e  exceptions, d u r a t i o n a l  r e s idency 
r e q u i r e m e n t s  may be used o n l y  as a w a y  of m e a s u r i n g  whether 
a p e r s o n  has the i n t e n t  to remain in the state and make his 
o r  her home there. P u r c h a s i n g  a dwelling under a loan 
p r o g r a m  r e q uiring o w n e r  o c c u p a n c y  as a condition of the loan 
is such a strong i n d i c a t i o n  that a p e r s o n ' s  c l a i m e d  r e s i­
dent i a l  i n t e n t  a c t u a l l y  exists, that a court w o u l d  most 
l i k e l y  find that there was no valid state p u r p o s e  in i m­

po s i n g  an a d d i t i o n a l  one year res i d e n c y  requirement.



I would, however, r e c ommend that the sliding scale 

p r e f e r e n c e  for a c c e p t i n g  student loan a p p lications t h a t  is 

b a s e d  on years of r e s i d e n c y  be repealed, even though it has 

a p p a r e n t l y  never b e e n  applied. This p r o v i s i o n  is so similar 

to the d i v i d e n d  p l a n  struck down in Zobel v. Williams that 

it is v i r t u a l l y  c e r t a i n  to be struck d o w n  on the same con­

sti t u t i o n a l  grounds. On the o t h e r  hand, the pro v i s i o n s  of 

A S  14 . 40.763 (j ), p r o v i d i n g  for g r a d u a t e d  forgiveness of 

p o r t i o n s  of s t u d e n t  loans based on c o n t i n u e d  re s i d e n c e  in 

A l a s k a  a f t e r  g r a d u a t i o n  seem to b e  ba s e d  on an e n t irely dif­

fe r e n t  rationale. Th o s e  p r o v i s i o n s  are n o t  b a s e d  on past 

residency, b u t  s e e k  to affect futu r e  behavior. Providing 

g r a d u a t e d  loan f o r g i v e n e s s  seems closely tied to the purpose 

of e n c o u r a g i n g  s t u d e n t s  to r e t u r n  to or r e m a i n  in A l a s k a  

aft e r  t h e y  have r e c e i v e d  their e d u c a t i o n s . I believe that 

t h a t  p r o v i s i o n  w o u l d  m o s t  likely be u p h e l d  if it were to be 

c h allenged, and t h a t  there is no need to repeal it because of 

c o n s t i t u t i o n a l  vulnerab i l i t y .

C . L and D i s p o s a l  Programs
C.

As m e n t i o n e d  above, the A l a s k a  Supr e m e  Co u r t  now has u n d e r  

c o n s i d e r a t i o n  a c a s e  in w h i c h  the Kenai land disposal p r o­

gra m  has b e e n  c h a llenged. (G i l m a n  v. M a r t i n .) The Kenai 

o r d i n a n c e s  g o v e r n i n g  its p r o g r a m  are almo s t  identical to 

the s t a te's land l o t t e r y  p r o v i s i o n s  in AS 38.05.057 and 

AS 38.05.058. Thus, the d e c i s i o n  in G i l m a n  will almost

10
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c e r t a i n l y  ans w e r  any c o n s t i t u t i o n a l  q u e stions that m i g h t  be 

r a i s e d  c o n c e r n i n g  the state's program. I agree w i t h  the as­

se s s m e n t  o f  the c o n s t i t u t i o n a l  problems w i t h  these statutes 

c o n t a i n e d  in the D e p a r t m e n t  of Law's chart. I believe that 

a o n e  year re s i d e n c y  r e q u i r e m e n t  to parti c i p a t e  in either 

the land l o t t e r y  o r  the h o m e s i t e  entry p r o g r a m  w o u l d  probably 

be upheld. I h a v e  serious doubts about the c onstitutionality 

of the p r o v i s i o n  u n d e r  w h i c h  d i s counts of the p u r c h a s e  price 

■are g r a n t e d  ba s e d  on years of re s i d e n c y  in the state. The 

c o m m i t t e e  may, however, w i s h  to defer p r o posing amendments 

to this p r o v i s i o n  until after the d e c i s i o n  in Gil m a n  is 

rendered, si n c e  ’the r e s i d e n c y  b a s e d  discounts are also at 

i s s u e  in t h a t  case.

D . S p e c i a l  Old Age Programs

I also agree w i t h  the a s s e s s m e n t  made by the Department 

of L a w  as t o  the d u r a t i o n a l  r e s i d e n c y  requirements contained 

in the p r o g r a m s  p r o v i d i n g  b e n e f i t s  or preferences to older 

residents o f  the state. W i t h  r e s p e c t  to the one year residency 

r e q u i r e m e n t  for the senior c i t i z e n •special a s s essment exemption 

u n d e r  AS 2 9 . 6 3 . 0 6 5 ( d ) (1), I have doubts about whether' that 

r e q u i r e m e n t  w o u l d  be upheld, for the same reasons I outlined 

c o n c e r n i n g  a one year r e s i d e n c y  requi r e m e n t  for A H F C  loans 

in f o o tnote 6, above. A  one year r e q u i r e m e n t  for the senior 

c i t i z e n  e x e m p t i o n  from the fishing license r e q uirement would 

p r o b a b l y  be upheld; a 30 year r e q u i r e m e n t  is clearly u n­

con s t i t u t i o n a l  .



I also agree that the r e s i d e n c y  r e q u i r e m e n t s  for the 

l o n g e v i t y  bonus are almost c e r t a i n l y  unconstitutional. There 

are ar g u m e n t s  that could be m a d e  in defense of the P i o n e e r s’ 

Ho m e  r e s i d e n c y  provisions, but i t  is far from c e r tain that 

those r e q u i r e m e n t s  w o u l d  be upheld. (The arguments in support 

of the P i o n e e r s’ Home re s i d e n c y  r e q u i r e m e n t s  are contained 

i n  the N o v e m b e r  26, 1982 o p i n i o n  by W i l s o n  Condon, a c o p y  of 

w h i c h  is among the C o m m i t t e e ' s  files.) However, any r e c o m­

m e n d a t i o n  as to h o w  the r e s i d e n c y  requirements f o r  these two 

p r o g r a m s  m i g h t  be a m e n d e d  to m e e t  constitu t i o n a l  requirements 

n e c e s s a r i l y  has tre m e n d o u s  fiscal implications. The re s i d e n c y  

q u e s t i o n s  in these two p r o g r a m s  are so i n t e r t w i n e d  with the 

st r u c t u r e  and o p e r a t i o n  of the programs, that t h e y  cannot 

be d e a l t  w i t h  separately, b u t  can be a d d ressed o n l y  as p a r t  

o f  a total s t r u c t u r a l  and o p e r a t i o n a l  review of those p r o­

grams. T h a t  k i n d  of r e v i e w  is, as I und e r s t a n d  it, b e y o n d  

the scope of the w o r k  t h a t  the C o m m i t t e e  has a s k e d  me to 

perform.

S A B : yw »•
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Susan A. 3urke

A  3ILL

For an A ct entitled: "An Ac t  relating to residency
and residency requirements; ana 
providing for an effective date."

BE IT E N A CTED 3Y T HE LEGISLATURE Or THE STATE OF A L A S K A

* Section 1. AS 01.10 is amended Ly adding a new section

to read:

Sec. 01.10.055. RESIDENCY. (a) A person establishes 

r esidency in the state by being physically present in the 

state w i t h  the intent to remain in the state indefinitely 

and to mak e  his or her home in the state.

(b) A  person demonstrates the intent required 

under (a) of this section

(1) by maintaining his or h er principal 

place of abode in the state for at least 30 days or for

a longer p e riod if a longer period is required by lav/faiia—

(2) by providing o t her proof of intent as 

may be required by law or regulation; including but not 

limited to proof t h a t  the person is not claiming residency 

outside the state or  obtaining benefits under a claim of 

residency outside the state.

(c) A person who establishes residency in the state 

remains a resident during a period of absence from the state 

unless during the absence the person establishes or claims 

r esidency in another state, territory or country, or 

performs o t her acts or is absent under circumstances that 

are inconsistent with the intent ]

iierjiimi to remain a resident of this state.

[*Sec. 2 a nd following sections w o uld contain amendments and 

repeals of specific residency provisions.]



RESIDENCY LEGISLAT1DN 

Comments to 3/22/83 Draft

This draft is intended to provide first a basic def i n i t i o n  

of residency. This definition is contained in section 1.

The remaining sections of the d r a f t  w o uld contain a m end­

ments to or  repeals of the pa r t i c u l a r  statutes containing 

residency provisions. These amendments will be p r e p a r e d  by 

the Legislative Affairs Agency.

The re s i d e n c y  definition in section 1 of the draft is 

intended to be a very general definition. The basic d e f i n i­

tion is c o n t a i n e d  in subsection (a), and represents the con-: 

stitutionally a p p roved definition of the requirements for 

e stablishing residency, which largely d e pend on a person's 

state of mind. It is thus p o s s i b l e  for a person to become 

a resident of A l a s k a  the m o m e n t  he or she first arrives.

W hen the p e r s o n  wishes to a p ply for a state benefit, privilege 

or license, the only p e r m issible inquiry the state may m ake 

is w h e ther the person actually has the intent required to be 

a resident.

Subsection (b) addresses the question of how a person 

demonstrates that "residential intent." At  a m i n imum a person 

m u s t  have r e s i d e d  in the state for 30 days. There are some 

state programs for which it is permissible to require a longer 

period of re s i d e n c e  as proof of intent, and subsection (b) 

provides that pa r t i c u l a r  statutec may impose longer durational 

periods. Subsection (b) also contemplates that some statutes 

or regulations w i l l  include s p e cific proof requirements such 

as those c o n t a i n e d  in the p e r manent fund dividend statutes.



In o t her instances, such as d r i ver's license applications, 

r e q uiring e l a b orate proof w o u l d  o n l y  bog down the bureaucracy.

Subsection (c) is intended to clarify the quest i o n  of 

w h e n  a person loses Alaska re s i d e n c y  by an absence from the 

state. As wit h  subsection (b), it is contemplated that a 

m o r e  detailed listing of "allowable" absences would, where 

a p p r o p r i a t e  or necessary, be i n c l u d e d  in the statute governing 

a p a r t i c u l a r  p r o gram or in regulations adopted to a d m i nister 

the program.

As wit h  any draft, I w o u l d  anticipate that it w ill need 

r e f i n e m e n t  as others review it and suggest possible "loopholes" 

t hat I may have o v e r looked in p r e p a r i n g  the draft.
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N o r m a n  C. Gorsuch 
A t t o r n e y  General

R o n a l d  W. L o r e n s e n  
D e p u t y  Attorney G e n eral

R o b e r t  M. M a y n a r d  
A s s i s t a n t  A t t o r n e y  General 
O i l  and Gas-Juneau

D e c e m b e r  10, 1982

L e g i s l a t i o n  to cure 
problems in 
res i d e n c y

Of the n u m e r o u s  r e s idency requirements that are

p r o b a b l y  or almost certainly- unconstitutional, m o s t  of them can
\

o n l y  be j u s tified as an attempt to determine w h e t h e r  or not a 

p e r s o n  is a "bona fide" resident. T h e r e f o r e , a g e n eral b o n a 'fida-*
h.*. ■

resi~dent::̂ t atute~.should- b e  d:c&vn up.' If £ d u rational requirement 

is to' be used, it w o u l d  be safest to use a per i o d  of no longer 

than, one year as the o u t s i d e  'limit; Otherwise, additional 

crite r i a  •"suSlT'las"''voterrs‘~ r e g l s  t r a t i o h j  drivers- license, or
... . .. . . - m j .»—  « 1 —. * — •* •». . j . rv"-*.

s i m i l a r  indicia of r e s i d e n c y  could be u s e d  in , this general- 

p r o v i s i o n ^

The following list includes all r e s i d e n c y  requirements 

w h i c h  we have prev i o u s l y  said were more likely than not to be 

unconstitutional. M a n y  of these requirements can b e  defended, 

a l t h o u g h  probably unsuccessfully. Therefore, they, are prime can­

didates for legislative change.

LICENSES

The present statutes concerning o c c u p a t i o n a l  licenses 

c o n t a i n  m a n y  residency requirements. After Noll v. Ala s k a  Bar
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A s s o c i a t i o n    P. 2d  , Op. no. 2546 (Alaska Supreme Court,

A u g u s t  13, 1982), it is clear that any residency requirement for 

l i c e n s u r e  w o u l d  almost certainly be struck down as u n c o n s t i t u­

tional. Therefore, the following requirements in the statutes 

a n d  regulations should b e  eliminated w i t h  no n e w  • legislation 

c onc e r n i n g  residency s u bstituted 'in their place: public

a c c ountant (12 A A C  04.170); attorneys (Bar Rule 5 ( 1 ) (a)); m o r t i­

cians (AS O S . 42.110); guides (AS 08.54.100, AS 08.54.110,

AS 0S.-54.120, AS 08.54.140, AS 08.54.142) (although the r e q u i r e­

ments of h u n t i n g  e x perience are d e f e n s i b l e ) ; real estate brokers 

and s a l e s m e n  (AS 08.88.171); and insurance solicitor 

(AS 21.27.220)."

In eliminating these residency requirements, it may be 

possible in some instances to retain a residency requirement (or 

a b o n a  fide r e s idency requirement) as a means of distinguishing 

b e t w e e n  the fees to be p a i d  in order to be licensed. Those fees 

could only be justified, however, if they are directly related to 

the increi_jed costs of m o n i t o r i n g  the activities of out-of-state 

or n o n r e s i d e n t  licensees.
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.. . . PUBLIC RIGHTS AND BENEFITS
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Lo w - c o s t  h o u s i n g  preference CAS 18.55.330, 470(4)); 

vocational s u b s t i t u t i o n  p r o g r a m  (AS 3 9 . 2 5 . 1 1 5 ( g ) ) . These two 

programs require a one-year durational r e s idency requirement in 

order to qualify for the preference or the program. Instead, a 

bona fide r e s i d e n c y  requirement should be substituted.

To the extent that these programs can be seen to be 

similar to "welfare" or "basic necessities of life," even a 

one-year res i d e n c y  requirement wou l d  be c h a l l e n g a b l e . C o n s e­

quently, these two programs should have a b o n a  fide residency 

test that does n o t  h a v e  a durational re s i d e n c y  element, but 

rather depends on other i idicia of r e s i d e n c y  [such as election 

registration, s h o r t - t e r m  residency (i.e., 30 days), etc.].

In d ustrial incentive tax credits (AS A3 . 26 .095 (b)(3)); 

bounties for certain animals (AS 16 . 3 5 . 1 3 0 ) . These two programs 

give preference to one-year residents or, c o n cerning the b o u n­

ties, one year's r e s idence in the game unit. Both these programs 

are for all pr a c t i c a l  purposes not operating, and probably should 

be eliminated anyway. If they are decided to be continued



N o n a a n  C . Gorsuch
and R o n a l d  W. Lorensen

December 10, 1982
Page 4

che r e quirements should be_-eliminated (alchough our chart of 

S e p t e m b e r  shows the industrial incentive tax credit to be 

".probably” unconstitutional, it is not exactly clear to me what 

the ba s i s  of this u n c o n s t i t u t i o n a l i t y  i s ) .

... L O A N  AND GRANT PROGRAMS

The following loan programs contain five-year residency 

requirements which should be changed to a bona fide residency r e­

quirement: fisherman's m o r tgage program (AS 16.10.680(a)); com­

mercial fishing loan (AS 16.10.310(a)); limited entry permit 

loans (AS 44 . 8 1 . 2 2 0 (a)(20)); Alaska Housing Finance Corp. veter- 

ans p r e f e r e n c e  (AS 18.56.101); veterans loans (AS 26.15.130(1)).

F i s h i n g . loans m a y  p o s sibly be defensible w i t h  a residency
• • •

requi r e m e n t  of up to two years because of special problems that 

would occur because of the transient nature of fisherman.

The Ala s k a  student loan and the Alaska educational 

grant p r o g r a m  have tvo-year residency requirements imposed by 

AS 14.40.765(b) and the application forms. This issue is p r e s­

ently b e i n g  litigated in Andress v. B a x t e r , and probably should 

not be changed until that case is decided. Backup legislation 

should, however, be drafted for rapid action in case the court 

rules a d v ersely during the upcoming legislative session. The
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p o i n t  pref e r e n c e  system for loan applicants in AS 14.4C.767, how­

ever, is u n c o n s t i t u t i o n a l  and should be eliminated. This point 

system has ne v e r  been u t i l i z e d  by the commission in any event'.

j

LAND D I S P O S A L  PROGRAMS

v ,s • 1 '• • • ~ - • •

Both the one-year residency requirement to qualify for 

the program and the 5Z per year discount for each y e a r  of resi­

dency up to ten years (AS 38.05.057(b)(2) and .058) have both 

be e n  challenged in Gilman v. M a r t i n , a case before the Alaska 

Supreme Court. The court w i l l  almost certainly rule on these 

issues prior to or during the upcoming legislative session. 

Backup legislation for at least the 57. per y e a r  discount portion • 

of the- program should be drafted.

The homes i t e  entry p r o g r a m  requires three years r e s i­

dency in order to apply and gives an absolute priority to the 

longest resident. AS 38.08.030(a)(2), 040(b). These should be 

replaced w i t h  simple b o n a  -fide residency requirements.

SPECIAL OLD AGE PROGRAMS

The longevity bonus prog r a m  (AS 47.45.010(a)); the 

pioneers' home p r o g r a m  (AS 47.25.020(a), 035); and the senior
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c i t i z e n  e x e mption from fishing license requirement <AS 16.05.400)

raises sev e r e  constitu t i o n a l  problems. The longevity bonus p r o­

gr a m  has already b e e n  settled and requires immediate a t t ention by 

the legislature. A l t h o u g h  w e  are have ruled that the pioneers' 

h o m e  p r o g r a m  is defensible, attention may be d i r ected towards 

this p r o g r a m  (although it i s . difficult to see h o w  the p r o gram 

could b e  restr u c t u r e d  w i t h o u t  the residency r e q u i r e m e n t s ) . The 

senior citizens e x e m p t i o n  for the fishing license requirement 

coulc'i sim p l y  beco m e  a senior citizen program w i t h  the b o n a  fide

all r e q u i r e requirements as conditions for

qualification. - A l t h o u g h  p r e f e r e n c e  for senior citizens is hot 

u n c o n s t i t u t i o n a l , attaching a length^y residency r e q uirement

r e s i d e n c y  requirement.

R M M : m r
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The Honorable Joe L. Hayes
Speaker of the House ,, <aco

of Representatives FEB 2 ^
State of Alaska 
Pouch V
Juneau, AK 99811

Dear Speaker Hayes:

In your letter of February 10, 1983, you requested that 
I provide you an update on cur analysis of
in the following areas: longevity bonus program and the settle­
ment reached in Vest v. S c h a f e r ; the pioneers home program; 
requirements for registered guides; the student loan program and 
the case of Andress v. Baxter challenging the program; and the 
State land disposal programs in the case of Gilman v. Martin 
challenging various aspects of these programs.

PIONEER'S HOME PROGRAM

On November 26, 1982, this office issued a comprehen­
sive opinion on the Pioneer's Home. Basically, the opinion 
concluded that although there were numerous, serious and poten­
tially fatal attacks that could je mounted against the program, 
this office could defend the Pioneer's Home program if it was 
challenged. A copy of this opinion is attached to this letter.

STUDENT LOAN PROGRAM - ANDRESS V. BAXTER

The constitutionality of the two-year residence 
requirement for the student loan program was challenged in 
Andress v. B a x t e r . The briefing in the case is complete and we 
are waiting for the Federal District Court to set a date for oral 
argument. We are defending the two-year residency requirement 
and believe that it is a constitutional provision. We cannot, of 
course, guarantee that the court will agree with our position. A 
copy of our brief before the Federal District Court is attached.

STATE LAND DISPOSAL PROGRAM - GILMAN V. MARTIN

In Gilman v. M a r t i n , a challenge was mounted against 
the Kenai Land Disposal program that contained features similar -j 
t__o. ..the-state land disposal program; namely, one-year residency 
requirement for qualification,~and discounts that increased based
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on length of residency. The Alaska Supreme Court requested the 
state to file an amicus brief concerning those provisions. The 
state filed such a brief, defending the programs as being consti­
tutional. A copy of that brief is attached. We also asked the 
court for an expedited decision, and the court granted our 
motion. We are waiting the Supreme Court's decision.

Since both the student loan program and the state land 
disposal program are in active litigation, I am constrained from 
giving a full and frank evaluation of the potential chances of 
success or failure in a written public document. I would, however, 
be pleased to give you or your staff a more detailed oral briefing 
of our views of these two cases if such a briefing would be helpful

REQUIREMENTS FOR REGISTERED GUIDES

The Alaska Supreme Court has recently made it clear 
that residence requirements for occupational licensing are invalid 
under the privileges and immunities clause of the U.S. C o n stitu­
tion. Noll v. Alaska Bar A s s o c i a t i o n , P2d (AK 1982). We there­
fore anticipate that the governor will soon introduce legislation 
deleting all these residence requirements including those.-£©r •• 
guides. However, the. bill will leave local experience require--.- 
ments unchanged ..,6

•Ml

LONGEVITY BONUS PROGRAM - VEST V. SCHAFER

The longevity bonus program presently requires that a 
person have resided in the state 25 years commencing prior to 
statehood in order to be eligible for the program. The 
constitutionality of .that requirement was challenged in Vest v. 
Schafer and a- settlement agreement was signed... last August by our '• 
office-, % h e  plaintiff,' and the Legislative Council. That agree­
ment provides that the Council shall use its best efforts to 
secure legislation which treats equally all. bona Nfida^Alaska of 
the age of 65. or older. "Bona fide resident.*- are defined in "the 
agreement as- those who have- resided* in--the state for one year. - 
The1 ■s’e c d ’eaiwrc&r-al'ffCT''a tares that-any benefits enacted this session 
shall be retroactive to J u l y / 1, 1982 for the plaintiff and others 
in the class. If legislation which meets these criteria is 
passed, the suit will be dismissed. Again, since the program is 
the subject of litigation, a more thorough evaluation would be
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inappropriate herein. I would be happy to meet with >cu or your 
staff to give a more detailed oral evaluation. A copy of the 
settlement agreement is attached.

S i n cerely, /

/  /  /  / C ,  . , /  ^  1 /

Norman C . Gorsuch 
Attorney General

Enclosure

RM/NCG/rm



DURATIONAL R E S I DENCE IN ALASKA

Af ter an exhaustive r e view we have cone up wit h  the 

a t t a c h e d  eight page table and acconpanying appendix setting forth 

the d u r a tional residence requirements imposed by Alaska State 

law. T he table is organized into three main parts, I PU3LIC 

O F FICE HOLDING, II LICENSES, and III PUBLIC RIGHTS AND BENEFITS. 

The five columns in the table speak for themselves. W i t h  respect 

to the c o lumn 'Constitutional Problem" some explanation is 

required. If ."No" appears u n d e r  Constitutional Problem, it is 

the o p i n i o n  of the Department of Law’ that the durational 

residence requirement is constitutionally sound. Where the word 

"Maybe" appears in that column, it is the opinion of the 

D e p a rtment of Law that that durational residence requirement is 

also c onstitutionally sound; however, we believe that it is 

possible someone might initiate litigation challenging the 

requirement. Nnerc the term "Probably" appears in che 

C o n s t i tutional Problem column, we  believe there is more than a 

remote pos s i b i l i t y  a court might find this durational residence 

req u i r e m e n t  unconstitutional. Where "Yes" appears in che 

C o n s t i t u t i o n a l  Probl.em column, we  believe it is high l y  likely 

that a court w o u l d  find the durational residence requirement 

unconstitutional.

Because of che Alas k a  Supreme Court's recent ruling in

the case of Noil v. Alaska Bar A s s o c i a t i o n , ,___  P . 2d ____ , Op. No.

2516 (August 13, 1982), we have also included all residence

requirements, whether durational or not, which apply to

el i g i b i l i t y  for entrance into regulated occupations in Alaska.

After che Noll decision it w o uld appdar that any residence

rea u i r e m e n c  for entrance into a regulated occupation in Alaska 
• k_____

w ill be h e l d  unconstitutional except in the most unusual 

circumstances. 1



I rUBLIC OFFICE HOLDING

TITLE

A. General

1. Coven ior

2. Lieutenant Covemor

3. Board of Education Menher «>

4. legislator

5. Supreme Court Justice <>

6. Court of Appeals Judge

7. Superior Court Judge

a. District Court Judge

9. Magistrate «

10. Uihudsimn

11. Borough Mayor

12. Borough Assenbly

13. City Mayor "*

14. City Coiaicll

15. Municipal Charter Cuiinisslon

DURATIONAL CONSTJTUriONAL
RESIDENCE PROBLEM
REQUIKIMENf A M U O RI TY

7 Years Ak. Const. art. Ill, § 2 Mo

7 Years Ak. Const, art. Ill, §5 2 & 7 No

3 Years AS 14.07.075 No

3 Years Ak. Const, art. II, § 2 No
AS 24.05.030

5 Years AS 22.05.070 No

5 Years AS 22.07.040 No

5 Years AS 22.10.090 No

5 Years • AS 22.15.160(a) No

6 Months AS 22.15.160(b) No

3 Years AS 24.55.030 No

Up to 3 Years AS 29.23.130(b) No

Up to 3 Yearn AS 29.23.050 No

Up to 3 Yearn - AS 29.23.250(a) No

Up to 3 Years AS 29.23.200(b) No

3 Yearn AS 29.13,010 No

i



AUNIORITY

DURATIOiiAL ■ CONSTITUTIONAL ACTION TAKI-N OK
PROBLEM

TlTLli
RESIDENCE
REQUIREMENT

PM  II) I HO, IF 
APPLICABLE

IS. Boards and Coiiini ssions oilier tlum Occupa, iml Licensing Bairds. 'IIlore are 98 Hoards ai»J Coiimissjons, other than Occupational Licensing 
Boards, wliFell are a part of or affiliated with state government. "llicre is a dura!. -'Ut residence requLreinent for membership on seven 
of those boards and conndssions. */

\

1. Rural Affairs Caunlssion * 5 Years AS 44.19.102 Maybe **/ None

2. Hoard of Fisheries i Year AS 16.05.221 
AS 16.05.940

No --

3. Board of Game «• 1 Year AS 16.05.221 
AS 16.05.940

No —

4. Judicial Qualifications Couinlssion * 10 years practice 
in Alaska

Ak. Const, art. 
IV, § 10 
AS 22.30.010 Msybe **/ __

5. Municipal Bond Bank Authority 30 days
(qualified voter)

AS 44.85 030 Ho —

6. Personnel Board . 30 days
(qualified voter)

AS 39.25.060 No —

7. Alaska Power Authority 30 days
(qualified voter)

AS 44.03.020 No —

*/ 'lliis list includes only boards nnd couinisslons which have express durational residency requirements. Many boards luive ex officio 
miliars who.mist meet fesidency re(|ulr0 icnt8 ior those offices or positions. ’Ihcse boards include:

(1) Alcohol Beverage Control Hoard (certain licensees): (2) Capital Site Planning Camilsnion (borough mayors):
(3) Coastal Policy Council (mayors, assembly nnd council meirbcro)j (4) Code Revision Couinlssion (umbers' of legislature):
(5) Citizens Advisory ConmLssioii on Federal Management Areas in Alaska (governor nnd other public officers): (6) Couinlssion oil Con­
ference of the I-aw of the Sen (incnbera of legislature): (/) Rural Dcvclo|xnont Council (members of legislature): (11) Teacher's Re­
tirement Hoard (resident who is receiving retirement benefits): (9) Tourism Advisory Hoard (umbers of legislature): and 

(10) Covemor'u Cuunilsalon on the Administration of Justice (judicial officers, lcgiulntorn and muiiclpat officials)

'jf1/ It: Is difficult to imagine someone i -lupbnnlng about any possible constitutional problems liere.
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d u r a t i o n a l

RES 11)11 ICE 
REQUIREMENT Amiioiu-v

A OcciipiiLloii.il Licenses. Hie State of Alaska requires occupational licenses In - . 
TTie iilqwseci Tor TiTe receipt of these licenses In seven of these occupational a n  
any residence requirement, even of zero durational length, will'in nost cases be •

I. Public Accountant * 

?. Attorney

3. Co-1 lection Agencies

/». Morticians

5. Guides

Master Guide •

Registered Guide 

Class A Assistant Guide

Assistant Guide 

Tr*ni T* Mi l l -

1 Year 
(rebuttable)

AS OB.04.7.00 
12 AAC 04.170

Residence l ia r Rule 5 0 ) (a)

AS 08.24.1101 Year, Init non­
resident may receive 
license on same basis AS 08.24.370 
as resident, except 
fee for branch‘offices 
In higher

1 Year In-state 
apprenticeship

AS 08.42.110

Residence plus 
hunted 10 years

Resident

AS 08.54.100 

AS 08.54.1'?

.20 yearn exper­
ience In guide 
district in which 
he is to be employed 
although not a specific 
residence requirement.

AS 08.34.120

Resident

IV s id rn t

AS 08.54.140

AS 0R54.14'>

c o n s t i t u t i o n a l

PkOllIJJI
ACTION TAKEN ‘ 

PENDING, IF 
A1TLICAIU.E

.'iipational areas. Residence roqnlrcmen»s 
;ons set forth in Appendix A, we believe 
nal. >

Yen

Yes

No

Yes

Yes

Yes

Yen

Yes

Yon

Hone

Declared unconstiIu- 
tional in Moll v. 
Alaska Bar Ass'n 
8/13/82

None

None

None

None

None

Ml MM*
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TITLE

Occupational Licenses (Cent.)

6. Junk Dealer A Metal Scrapper »

7. Real Estate Bickers and Salesmen

DURATIONAL
RESIDENCE
REQUiRBiENr Al/MIORTlV

fb resident AS 08.60.030
requirement, but defines 
"resilient" as present 
for one year.

Resident AS 00.88.171

coMsrnujiotiAL
PROBLEM

Mo

Yes

ACTION TAK1TJ OR 
PENDING, IF 
APl'LICABlJi

Hone

8. Insurance Brokers, Agents and 
Solicitors

‘ Resident Insurance 
Salesmen or Broker 
(non residents can be 
licensed but .my pay a 
higher fee)

l m  ranee Solicitor •

1 year

1 year

AS 21.27.090 

AS 21.06.750

AS 21.27.220

Mo

Yes None

B. Other Licenses

1. Alcoholic Beverage License * 1 year

2. Resident Fish and C;nne License , 12 consecutive
(resident license costs less months
than non-resident license)

AS 0/». 11.390 

AS 16.05.9/(0

Maybe 

l-Liy he

None

None

A. General

1. Voting

2. Aniiulliirjnt of Marriage

III. PUBLIC RIGHTS AND BENEFITS

30 (Lays 

1 Year

‘ .01° ' 
AS 15.05.-5i0

AS 09.55.13(1

Mo

Maybe Mont!



h u e

DURATIONAL 
RESIDENCE 
REQuiRraeir Alfll IOKTTY

bW&rny-
CONSl'lTl ATONAL

PROBLEM
ACTION TAKEN OR 

FENDING, IE 
APPLICABLE

C. Occupational l.lccnp-iiR Hoards, There are 23 Occupational Licensing Boards In Alaska, Uieteis a durational residence rcquirnu-nt l«r 
iiciilierslilp on eigfic of those Boards. 11 icy arc listed below. Of the other 15, eight have no residence requirement whatsoever and 

seven require sinple residence.

1. Public Accounting Board .

2. Board of Chiropractic Examiners *

3. Board of Dental Examiners

ii. State Board of Registration for 
Architects, Engineers, and 
!.and Surveyors

5. Guide Licensing nnd Control Board

6. .Board of Pliarmnffy

7. Board of Examiners in Optometry

8. Board of Veterinary Examiners

1 Year

2 Years 

5 Years

3 Years 

10 Yearn

3 Years in-stafe 
practice although not a 
specific residence 
requirement

3 Years

5 Years in-state 
practice although not 
a specific residence 
requirenent

AS 08.0/i.020 

AS 08.20.020 

AS 00.36.010

AS 08./.0.031 

AS 00.5/i.010 

AS 08.80.010

AS 00.72.()/i0 

AS 00.98.010

No

No

Maybe */ 

No

Maybe */ 

No

No

Maybe */

N< mo

None

None

*/ It is difficult to Imagine someone complaining about any constitutional problem hero, however.



TITUS

General (Cont.)

3. Low-Cost ",lousing Preference •

6. Vocational Substitution Program

5. Industrial Incentive Tax Credits

6. bounties lor Certain Animals

11. h).in and Grant Programs. Approximately 
program';. Of those 35, seven Imve sum* 
funding. 'Hie state lias one grant program

1. Fisherman's Mote and Mortgage •
Program

2. Conuiorclal Fishing Loon ,

3. Limited Entry Permit loans (CTAI1)

Agriculture and Fishing loan (CFAI1)

5. Alaska Housing Finance Corp. One , 
Percent Veterans’ llous ng loan 
Kate Reduction

6. Veterans loans

RESIDENCE
REQUIREMENT

DURATIONAL

1 Year

a i h i k m t y

1 Year

Depends on 
7. of 1 -year 
residents

1 year abode in 
Unit plus "contin­
ually maintained 
residence in the 
state . . . "

A 1 loan programs are 
sort of durational re; 
requiring a period of

5 Yearn 

5 Ycaro 

5 Years

AS 18^55.330 
AS-l«.55-./(70(/.)

AS 39.25.155(g)

AS /.3.26.095(b)(3)

AS 16.35.130

GOHsrrnrfiOHAL
PKtmuH

Probably

Probably

Probably

Yes

ACriON TAKlii OR 
PISHUIHC, IF 
Al’PLlCAUIJ-:

Mono

Hone ;
I

Program i s for a 11 
.practical purposes' 
no longer operating.

'11 io program is a 
dead letter because 
it hasinut been 
funded for several 
years.

AS 600(a) Yen

AS 16.10.310(a) Yes

AS 44.81.220(a)(20) Yes

1 Year 

5 Yearn

5 Years

provided for under Alaska Statutes. 35 nf these are currently active 
iidcncy feature. Tho dot mant: programs are inactive because of lack of 
residency for eligibility.

AC opinion pending .

AC opinion pending

Program inactive 
pending Court determin­
ation of legality of 
limited entry program 
in State v. Oulrosky.

None

AC opinion 7/16/02 
Instructed agency not 
to enforce.

Inactive because not

Hoard Policy 

AS 10.56.101

Maybe

Yes

Yes



t i t l e

lean .'ind Grant: Programs (Cone.)

7. Mining Business Loans •

8. Moan rial Scholarship lean Fund

 m m g

9. Student loan Program

(a) eligibility to apply

(b) 1/10 forgiven for each year
of residency after education 
up to 50Z of loan.

(c) Point Preference System for 
loan applicants

C. Land Disposal Programs

1. Land Disposal by lottery

RESIDENCE
REQUIREMENT

DURATIONAL

Uesldency a I 
5 Years Mining 
Experience in 
State.

Mo durational 
requirement to 
apply. 1/5 loan 
forgiven for eacli 
year employed in 
specialized field 
in Alaska.

2 Years

AUTHORITY

AS 27.09.020

AS 16.60.825(c)

^ S J V ^ O .  765(b) 

AS 16.60.763(1)

1 Pointi 2-5 Years AS 16.60.>67
2 Points) 5-10 Years
3 Points) 101 Years

10. Alaska Educational Incentive Grant 2 Years

1 Year

, Application fonn

AS 30.05.057(h)(2)

2. Land 1‘meluise Price Discount Prog am * 57. per year dis­
count for each 

   — _ year of residency

,As 38,05)050

CONSTITUTIONAL
PROD! Jill

Maybe

Ho

Probably

Maybe

Yes

Probably

Mnybe

Probably

ACITOM TAKEN OR 
PENDING. IK 
APPUCA8LE

None

Issue pending in 
Andress v. Baxter

May lie covered by 
Gi lman v. Mart in 
which is now pending 
in Alaska Suprcniu Conn

Point systnn has not: 
previously been 
utilized ns legislature 
has always funded all 
npplicants.

Issue will bo decided 
by result in Andress v. 
Baxter

Should he decided by 
GI Invin v. Martin.

Should be decided by 
Gilman v. Mart in.



TITLE

land Disposal Programs (Cont.) 

3. Ilonusite L.itry Program

/.. KciiDtc Parcel Leasing Program 

1). Special Old Age Programs .

1. Longevity llopus Program > ,

2. Pioneers' Home Program •

3. Senior Citizen Special Assessment * 
liixcnption

Ii. Senior Citizen Exemption from * 
Fishing License Requirement

REQUIREHENr AUI1I0RITY PR0ISL.U1 pendimc if  
applicamj-;

3 years (or 20 
years of earlier 
residency) to apply

Priority given 
longest resident

1 Year

AS 38.08.030(a)(2) Yes

AS 30.08.0/.0(b)

AS 38.08.077(1)(2) Maybe

AC opinion pending

Should be decided by 
Ciliuin v. Martin.

25 years and 
presence in State 
at or before 
statehood.

15 years
imnediatoJ.y before 
application! or 30 
years emulative

12 months

30 years total 
residence

AS /i7./j5^010(a)

AS /.7.25.020(a)

AS /.7.25.035

AS 29.63.005(d)(1)

AS 16.05./.00

Yes

Yes

Maybe

Yes

Issue Pending in 
Vest v. Schafer

None

Hone

Hone



A p p e n d i x  A

Th e  federal constitution's Privileges and Immunities 

Clause seeks to prevent d i s c r i mination against nonresidents, to 

further the concept of federalism, and to create a national econ­

omic unit. Shelv v. Alaska 5ar A s s ' n , 620 ?.2d 640, 642 (Alaska 

1SS0) ("S h e l e y " ) . A l t h o u g h  the Clause does n ot preclude some 

d i s parity of treatment b e t ween residents and nonresidents, it 

does p r o t e c t  activities w h i c h  are "fundamental rights": i.e.,

"basic a nd essential a c t i v i t i e s , interference w i t h  w h ich would 

frustrate the purposes of the formation of the Union." Baldwin 

v. Fish & Game C o m m ' n , 436 U.S. 371, 388 (1978).

O ne such "fundamental right" is the right to engage in) 

"common callings" and to pursue "ordinary livelihoods." Toomer 

v. W i t s e l l , 334 U.S. 385, 403 (1948). This includes "profes-, 

sional occupations) Shelev, 620 P. 2d at 643.

In order to discriminate against .nonresidents when a' 

fundamental right is involved, there must be: (1)' some showing

chat nonr e s i d e n t s  are "a peculiar source o f " t h e  evil'1 which the 

residence requirement is meant to remedy; and (2) the d i s­

crimination a g a i n s t .nonresidents must "boar a svibstantial r e l a­

tionship to the particular ’e v i l’ they are said to present." 

Hlcklin v. O r b e c k , 437 U.S. 518, 526-527 (1978). For example, 

there cannot be less restrictive means to combat the problems 

attempted to be solved by che residency requirement. Shelev.. 

620 P . 2d at 645.

A  good example is the recent Alaska Supreme Court case

Noll v. A l a s k a  Bar A s s’n , ______  P. 2d _, Op. No. 2546 (August 13,

1982). In  N o l l , a nonresident challenged the constitutionality 

of A l a s k a  Bar Rule 5(1) (a)<, w h ich required that an applicant for 

ad m i ssion to the state ba r  be domiciled in A l a s k a  w h e n  he or she 

fas a c t u a l l y  admitted. The bar association argued that the res- 

-dency req u i r e m e n t  was needed:*



(1) to assure the competency of the members of the

bar j

(2) to assure familiarity w i t h  local practice and

local issues;

(3) *.'» facilitate service of process ana ccmmunica-
r

tion w i t h  other a t t o r n e y s ; and

(4) to assure that members of the state bar are read-
<;

ily amenable to discipline and fee arbitration and are available 

for service on the committees that administer those procedures.

CThe. ‘Alaska'.. S u p r e m e ^ o u r t -  xej e c t e d ^  each' .and' every rta- 

son -^"offered J A 1 thou,-’ recognizing the legitimacy of chose

goals, the'.courr'ei .-;r_ found these goals'were notJ'sjubstantial"' 

enough-.to" justify! the~‘disc r i m i n a t i o n , ;could be  attained by.other 

no n d i s c riminatory means , ..or were, not furthered by  che discrimina-. 

tftion. As can be  seen, this constitutional test is difficult, to 

meet. Consequently, all residency requirements for occupational 

•licensing'are.called into substantial d o ubt-. •>
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U.S. SUPREME COURT REPORTS 72 L Ed 2d

RONALD M. ZOBEL and PATRICIA L. ZOBEL, A|yell»nts.

v

THOMAS WILLIAMS, Commissioner of Revenue, and ALASKA 

— US —, 72 L Ed 2d 672, 102 S Cl —

[No. 80-1140J 

Argued October 7, 1981. Decided June Id, 1982.

lecision: Alaska statute distributing income derived from stale’s natural 
resources to slate’s citizens in varying amounts based on length of each" 
citizen’s residency, bold to violate equal protection clause. I

SUMMARY

Alaska adopted a constitutional amendment cslnhli . . . n i g  a fund into 
vhich the stale must deposit at least 25 percent of its mineral income each 
'ear. The Alaska legislature enacted a dividend program to distribute 
mnually a portion of the fund’s earnings directly to tho slate's adult 
•esidents. Under the plan, each citizen 18 yonrs of age or older would 
oceive one dividend unit for each yem residency subsequent, to 1959, t lie 
irst year of statehood. Plaintiffs, residei.ls of Alaska since 1978, brought 
suit challenging the dividend distribution plan.' Tho Superior Courl for 
Masha’s Third Judicial District grnnRi'd fiQMRuiry judgment in favor of the-', 
diiTiltill's,fholding that the plan violated the rights of in erslato travel and 
•qual protection. Tlic Supreme Court of Alaska revelsod nml upheld ITTh
;tinrneTTrai52d -h s p

On :q>))eal, the United States Supremo Court reversed and remandetT; In 
uf’ opinion by Ruiuikii, Ch. J., joined hy Bkknnan, Wuirr:, Maiisiiai-i., 
Ii.ackmun, Powm.i., and Stf.viins, JJ., if-woo-htddHhal the Alaska dividend . 
listlibutiou plan-violated-tho equal-protection clause of the Fourteenth „ 
\mendment, since the slate had shown no valid state interests which were 
utioiinlly served by the distinction it made between eilizona Who eslTTh- 
islied residency before 1959 nnd t ’vso who have become residents sinrtr* 
hen.

Ihir.wtiAN, J., joined by Maiisuam., IlhAntMUN, and PowKi.t,, <M., can-

C

A

curred, expressing the view that Ihe right to tra v e l er, m.ire precisely, the 
federal interest ih free interstate riiigratioTT— was nlicclcd hy the Alaska 
dividend-distribution law, and thnt this threat to free interstate ihTgt'nfin'nl 
provided an independent rationale for holding that law unconstitutional.)

•*" "
O’Comnoh, J., concurred in the judgment, expressing Ihe view that the 

Alaska law should he measured against'the principles' implementing the” 
privileges nnd immunities clause, stud that this analysis supplies a n e e d e d  
foundation for many of the "right to travel* claims discussed in the cmnt's 
prior opinions.

Rr.itNqiMST, J., dissented, expressing the view that Ihe Alaska ilis lrih iition 
scheme was rationally based, and that the Fourteenth Amendment g i v e s  the 
federal courts no power to impose upon the stub's Ih.'ir view ol v.hat 
constitutes wise economic or social policy.

HRADNOTKS 
Classified lo U.S. Supreme Court l)igc>t, law yers' Kdilion 

C o n s t i t u t i o n a l  U u v  fi 2 2 (1 —  e q u a l  pro- w ho h av e  h e ro in e  re s id e n ts  s ince  lluui, 
l e c t io n  —  b r n e l l l s  b a s e d  o n  a n d  w h e re ' i l io  o n ly  a p p a r e n t  JusllficrtT 
l e n g th  of r e s i d e n c y  * l io iT fo r  (lie re tro sp e c tiv e  aspec t o f  tlu*^

la- tc . A s ta te  s ta tu t e  hy w h ich  a s ta le  ' prugrnm, fa v o rin g  e s ta b lis h e d  re s id e n ts  
•list l i ln i tc s  in com e d e riv ed  fron t its aatu- /“ove r new  re s id en ts , Br*C«Rhllftitinnnlly— 
ra l re so u rc e s  to  th o  a d u l t  c itiz en s  o f (lie / um tcrpptnhfig'tlhi- s ta l e ’s  o b jec tiv e  lb  re-)

ward citizens for past "cantrihiillons' luiT’
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s la te  ia  v a ry in g  am oun ts , based  on th e  
Ic ag tli of e ac h  c itizen 's  residency , via- 
Intl., l i te  equ a l p ro te c tio n  c la u se  o f th e  
F o u r te e n th  A m endm en t, w h e re  th e  s ta te  
lias  sh ow n  no va lid  s ta l e  in lr ic s l.s  w h ich  
a r e  r a tio n a lly  se rv ed  by th e  d is tin c tio n  il 
m ak es b e tw een  c itiz en s  w ho e s ta b lish ed  
re s id en cy  be fo re  a c e r ta in  y e a r  nnd llm.se

•liFthjr'a le g i t im a te 's ta te  p u rp o se  t l t c h lF ” 
(piisl, J., d is sen ted  h 'liu  th is  holding)

t ’d i i s l i l n l i o n n t  L aw  !f ,‘l-ltl —  p i i \ i h ' |p  s 
a n d  im m u n i t i e s  -- henelil- . I* c  eil 
o n  l e n g th  n f  r e s id e n c y  

2a, 2 h. A s ta le  id n lii le  hy w liieii a s ta le

T O T A L  CLIEN l’-SEItVlCE LIBRARY" R E F E R E N C E S

I0A Am J m  2d, (.’oiislilutiunnl Law § 77,‘J
USt'S, Constitution, Llth Amcndim nl
US L Ed Digest, Constitutional Law !} .'126
I. Ed Index to Annos, Domicil or Residence; Eipial I’ loteelinn 

(if tin* Laws; Travel
ALR Quick Index, Equal I'rotcclion of Law; Travel 
Federal Quick Index. Domicil am. Residence; Equal Pinter- 

lion nf the Laws; Travel

, ' A N N O T m ’ION R E F E R E N C E

I'cdcrnl ciuiet il nt imiitl right ul Inti-n.lnte i n m l  27 I. I'll t'.l PH"
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distributes income derived from its natu­
ral resources to the adult citizens of the 
stntr in varying amounts, based on the 
length of eacli citizen's residency, does 
not involve (lie kind of discrimination 
which the privileges and immunities 
clause of (lie United States Constitution 
(Art IV, § 2, cl J I. was designed to pre­
vent,/tllal cinuse being designed lo in- 
srmrtff n~(tilizen or one stnte who ven­
tures IitRJ nnolher btnle the some privi­
leges which the citizens of the second 
(Stnli- enjoy.

Constitutional Lnw § lilt! — erp’.ni pro* 
lectiou — unequal distribution of 
henetita — scrutirig 

3. WHetT̂ n state distributes benelilst 
um'qtranjT lh"e distinctlohs it mnkcs nr^ 
snhJrcTlo scrutiny under the equal proA 
tWtjnn clause ofllic'Fourleenlh Amend-T 
..mrntrT^hejally, u law will survive thnt 
serulinfTT ihe distincliorrTnTTnkTC'l'fl-'^' 
tirnftTly' fbrthers n- Irrttlfmito Flnte pur- 
rpbs& hut some particjlarly invidious dis­
tinct ions are subject to mure rigorous 
scrutiny.

Constitutional Law §320 — equal pro­

tection — right to travel — resi­
dency requirements.- 

4n, -Ih. nlie riphi to travel protects'’ 
persons against Ihe erection of actual 
harriers to interstate movement and, 
when applied to residency requirements, 
■pmcctniew' residents of n nfale frotll a 

.rnprng dls.Vdvnntnged V'fhusp of their re- '

. eentr-rrripmtion or^frmn 'otherwise being A 
'treated difi'crcnlly'frrrm longer-term resi- 

’ -dentspin reality, right to travel analysis 
refers to little more than n particular 
application of equal protection analysis.

Statutes §38.5 — invalidation of por­
tion of stiitutu — effect on valid­
ity of whole slutute 

5. Invalidation of n portion of a statute 
does not necessarily reader the whole 
invnlid unless it is evident that the legis­
lature would not have enacted the legis­
lation without the invalid portion; the 
United States Supreme Court need not 
spcculutc ns lo the intent of a stale 
legislature where the legislation ex­
pressly provides thnt invalidation of any. 
portion of the statute renders the whole 
invalid.

SYEEAIUJS HY REPO TTER  OF DECISIONS
After Alas’ a amended its Constitution 

to establish a Permanent Fund into 
which Ihe Stale must deposit ill least 
25% of its mineral income each yenrftllp 
stnhr-iegirlntnrc in 1980 ebncleil h d iv i-\ 
ilend-progrnm to distribute annually A, 
pin lion of tho Fuml’s'enrningH directly 
to lliP'SintplTadall reaidents.''Under tlu^ 
plan, each adult resident receives one 
dividend unit for each year of residency 
subsequent to 1959, the first year of 
Alaska’s statehood. Appellants, residents 
of Alaska since 1978, brought an action 
in un Alaska slate court challenging the 
statutory dividend distribution plan ns 
violative of, inter alia, their right to 
equal protection guarantees. The trial 
court granted summary judgment in ap­
pellant's favor, hut the Alaska Supreme 

•Court reversed nml upheld tin. statute.
Ih'hl: The Alaska dividend distribution 

plan violates the guarantees nf Ihe

l i r f ’ *

Equal Protection Clause of the Four­
teenth Amendment.

(a) Rather than imposing tiny thresh­
old waiting period for entitlement to 
dividend benefits or establishing a test of 
bomi lidcs of stale residence, TlFTilFvi-''' 
-dend—stnliitc- crentcs fixed, pemirlfipnt 
distinctions between an ever-increasings 
number of classes nf conceitedly bona 
fide residents based on how long they 
have lived in the Slide. Sosna v. Iowa,
•f 19 US 393, <12 E Ed 2d 532, 95 S Ct 553; 
Memorial Hospital v Maricopa County, 
■115 US 250. 39 1/Ed 2d 300, 91 S Ct 
107G; Dunn v llluinslein, -105 US 330, 31 
1, Ed 2d 27-1, 92 S Ct 995; nnd Shapiro v 
Thompson, 391 US GDI, 22 E Ed 2.1 GOO, 
89 S Ct 1322, distinguished. When a 
slnto distributed benefits unequally, the 
distinctions it makes are subject to scru­
tiny under tho Equal Protection Clause, 
nml generally a law will survive that

scrutiny if the distinctions rationally fur- "Honing rould-operrthe itoor to'slate np- ->■ 
tlier a legitimate state purpose. —portronniPnt of other rights, benefits.

(b) Alaska tins shown no valid slate ~ nnd'servlces'nccbrding ft) length of resi- 
interesls Hint nre rationally served hy •‘dency. nmt- wnQId’ prrniif’ the stares'T0^' 
the distinctions it makes between cili- —dmthrritiZPTSS ex ponding rmnibei's - 
zens who eslahlished residence before of—permntiotil cl.issi-!:. S l i d r - tl rFSIItl'
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195!1 and those who have become resi­
dents since then. Neither the State's 
claimed interest in creating a financial 
incentive for individuals to establish and 
maintain residence in Alaska nor its
claimed interest, in assuring prudent 
management of the Permanent Fund is 
ratiemilly related to such distinct ions. 
And lie* State’s interest in rewarding 
citizens for past contributions is not a 
legitimate state purpose, .Alaska's rertv

would be dmrlV'tmfierin'iFsible.y 
019 P2d '1-18, reversed and ■i-inaudi-d 

llurger, C -I., deliveied Ihe opinion «*f 
the Court, in whieh Urennan, Wlnte, 
Marshall, lllacknmu, Powell, and Ste­
vens, .M,, joined. Prciimm. -I.. tiled a 
cnncm i ini; npiuieti, in which Mai shall. 
Itlackiimn, mel Pnwell. J l , pun -,l. 
O'Connor, •!., tiled an opinion t nofui i iee. 
in the jn«lgiii>*iit. Itehnipii-t, .1. tiled .< 
dissenting opinion.

APPEARANCES OF COUN.SKt.
M ark A. Sandberg argued the cnuse for appellants. 
Avrum  M. Gross argued the cause for nppellei-s.

O PIN ION  O F  T H E  COURT
Chief .Justice Rurger delivered 

the opinion or the Court.

[1n] The question presented on 
this appeal is whether a statutory 
scheme hy which a Slate distributes 
income derived from its natural re­
sources to the adult citizens of I lit' 
State in varying umoimls, based on 
(lie length of each citizen’s resi­
lience, violates Ihe equal protection 
rights of newer stale citizens. The 
Alaska Supreme Court sustained the 
constitutionality of the statute. Wil-

The 11817 discovery ol large oil 
reserves on state owner! land in the 
Prtnllioe Bay area ol A la-1,a ivmiR.iI 
in a windfall lo the Stale. The Hi a -. 
which had a total Imdgt I ol '- I / I  
million in lllfii), before tlm ml ri ve 
lines began to llo,\ into tin- -late 
Cullers, rereiven' $3.7 lillio n  in petre 
leum revenues rluiing the iPt'.l lii.cal 
year.'This income w ill coiilineo, .• •nl 
titnsl likely grow fur some year; in 
the fill urcC’ iiecoRTRiltlig-^1 hnt' ihrntim  *v 
Tl’n|— rese rves ,1 1 hnngh—Inrgr*, " t in   .

liams v Zobel, GI9 l ’2d <118 (Alnska"^«.»1̂ ‘‘ ,»l ,1" 11 l l "  income
19110). We noted probable j uH s , l ic - '^ ,,,' ,‘0,^ o,,l' M,'t r i , , '->nTrT,pnvi1tv ’ * »*
lion and stayed the distribution of • ? ' ■ '  " “ i '
dividend (uuls, <150 US DOS (11)81). T T - S n T  ' i 'T  T ’ i-7 i i f i o n o  m i o n, f i n  ui -rmriTn TfFliOIHs. lo aeeomplr li tins 
1)7 L.Ld 2d J.JI, 101 S U  MM. We Alasl;a-iTT*-t»7(f •jb'ljpled a"cimsiilt|. '

--ttT7nnl -amendment eslahleddng I !»»•reverse,

1 . Alaska Ocpnrlliii'n- >»f Itevrnue. Iti-vi-min 
Sniiiw* FY 1981-I1UI3 (19811. IlnchnliN l i r a  
end  Fund unrivili iclt-d )ietr.iti-uiit revcuiicH of 
$3.3 billion mill )<rtridriiin rcvrnurij d iirc tly  
<)<-|H mil  fit in I Im PrriUiilirnl Fund in 1 lie 
uimnint uf $ 1 0 0  niilli.ui. An iiddiliunid $900 
inilliuli wits liiiiisfrrr.'d foun 1 lu- t ic n rn d

Fund til tlio I'upMi.im-nl I nml in l!; I••<»I
fisrnl yenr.I The tP-n leir-in i> -i.i it.<i
A lii-kn'a mill It pnpul.ilinn i-. '!70 ; . ,i|>
itn Pull ud irvrmii'S nnmnnl in .<• I 'I • • I ' |<n
each intuit i(■••iileiil  .....   ■ n. -
iininuid (ii «•••*;. u| iIn- Si ilr's mod .<< • hi
i i i i ' h I  iiirnui' lliiil

I
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i ’pnnrrrrent' Eimd into which the plan as violative oT'TTicir figh t to 
Slule must deposit at least 25% o f '  equal protection guarantees and 
its mineral income each year. ’The ir1 cuiiatitutlohfll~right to'nligrale 
Alaska Const, A rt IX, § 15. prfie'~"'to'''Alaslcrt, to-^Stnblislv residency 
ntTR'TuIiiionl piohilll 15 f 1 te legiulat ufe t lieie and tlremrincT to enjoy the full 
from appropriating any oTlliG pvlticl- "r igh ts 'O f 'Alaska citizenship on the 
paToTThe fund but perihtLs use or same-terms as all otho- citizens of 
(lie fiiml's earnings for general gov--r the- Stnte. The Superior Court, for 
ef h lllcrit al"pu rposes. Alaska’s Third Judicial Districtpurposes

"~In iy«t). Ihe legislature enacted a 
dividend program to distribute annu­
ally n portion of the Fund’s earnings 
directly to the Stale’s ndult resi­
dents. Under the plan, each citizen 
18 years of age or older receives one 
.dividend unit for each year of resi­
dency subsequent to 1959, the first 
year of statehood. Thu statute fixed 
the vulue of each dividend unit at 
$50 for the 1979 fiscal year; a onu- 
yvar resident thus would receive one 
unit, or $50, while a resident of 
Alaska since it became a State in 
1959 would receive 21 units, or $ 1 ,- 
050. The vn lir of a dividend unit 
w ill vnry each year depending on 
the income of the Permanent Fund 
and the amount uf thnt income the 
Stale allocates for other purposes. 
The Slate now estimates that tho 
1985 fiscal year dividend w ill be

granted summary judgment in ap­
pellants' fnvor, holding that the plan 
violated the rights of interstate 
travel and equal protection. A di­
vided Alaska Supreme Court re­
versed and upheld the statute.’

II

[1b] The Alasltn dividend distribu­
tion IriwTs quite unlike tho dura1 

—Cifitinl residency requirements we ex­
amined in So nn v Iowa, <119 US 398,
42 L Ed 2d 532, 95 S Ct 553 (1975); 
M em oria l Hospital v M n ricop ii' 
County, <115 US 250, 39 L Ed 2d 30fi,
9<1 S Ct 1070 (1974); Dunn v Illum- 
stoin, 405 US 330, 31 \, Ed 2d 274 92 
S Ct 995 (1972); nnd Shapiro v 
Thompson, 394 US 018, 22 L Ed 2d 
000, 89 S Ct 1322 (1909). Those casos"^ 
1  fWfilv6H~laws TvTiic 11 required""ncvP1 
•TPSIdCHrSTo" reside in the”T5(.HTe~ir

nearly four limes as large as that for to be‘eligible s
' for certain benefits available on ab 

•Appinranfh, residents of Alaska rrTy7RTM“ Hfl§Is To nil oilier residents.’ 
since 1978, •brotlfiiif.'llm suHTn f980 The asserted purpose of Thf'TTfn'iP' 
challenging the dividend distribution tionnl-rcsidcncy requirements was 16

2 . Thu infusion or I’ernmnent Funil c om ­
ings ini.) bloto general revenues nl.io led tin* 
Alaska legislature (u enact i i  slid tile giving 
resident* o one-third exi-iiiptioit frciin sta in 
income tuxes fur carli yenr of ins'dence; thiu 
o|H*rnti'd lo exempt entirely miy.ew* with 
ih rec <i mure year* of residency. Tin* Alnfikn 
Snpici. c Court Uifili hy n ,'1-2 vote, held tlm t 
Ibis s ta tu te  violated thu Slnto I ’o ig titution's 
oipml prniertinn clause, Williams v Zobel, til!) 
I’2 d <122 iAlim I!IM0 ). Chiuf .Justice Itnhlmiwilz, 
tho i i i i I y  Justice ia I In* majority in hnlli nisei, 
(•until i hnl tIn* lax I'M-mplinii <1 1 1 1 1 1 (0 , lull lint

the dividend distribution plan, could "he per­
ceived ns 1 1 penally imposed on 1 1 person who 
chonses In exorcise his or he r right to rnuvc 
into Aliuikn." 01!) l'2d, nl458.

.1. In thn durntiuiinl residency cmies, we 
examined slnto laws which imposed waiting 
periods nn.occess lo divorce emu tn.’Sosnii v 

'Town, suprn; eligibility for freu inm<*nu‘i|;ciicy "\. 
medlcnl enre, Monnirinl Hospital v Mnricnpn 
Cniinly, snprii; voting rights. Dnnn v Ilium- 
stein, supra; nml w,i<llnri< nssli tnmv, Shnpiio v 
Thnnipi'nii, 1 iiprn

ns’hire thnT only persons who had ̂  which tin 
T??T7It5ll?3)?7l'Bomi'fidc residence rtf* those who 
'Tcflvrd'figlits rind benefits provided 
fcrr-rcrriricnts.
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Stale* makes between 
arrived in Alaska after 

the enactment of the dividend d is lii 
billion law and those who were resi­
dents prior lo its enactment. Appel­
lants instead challenge the distinc­
tions made within the class of per­
sons who were residents when the 
dividend scheme was enacted in 
1980. The distinctions appellants at- 

llie  d is tr ib ution. A laska, S la t^  (<1C|{ include the preference given to 
§43.23.010.* 'Nor' does the statute nersons who were residents when

The Alaska statute does not im­
pose any threshold waiting period on 
those seeking dividend benefits; per­
sons with less than a fu ll year of 
residency are entitled lo share in

puryvq-t to establish n tfcs f of tlic '
Ijfma fides of stale residence. Iilslead, 
the dividend statute creates fixed, 
permanent distinctions between an 
ever increasing number or perpeltial 
classes of concededly bona fide resi­
dents, based on how long they have
been in.the Stnte. .

(3, <ln] -When-Tr Stnttf d is tribute  
[2n] Appellants established resi- <*4>«netil«-uiiequully, the dlSHttclions it 

denen in Alaska two years before Hie fmakes Tire subject to scrutiny tinder*' 
dividend law wns passed. The dis- 4+iW"Eifii:iV FroIi'cfEth U luusiro f flu* 
(inotion they complain of is not. oiie^^JAMtHwrTt+rTVTTTTMTdrnont.’1 tlenernlly,

persons who were 
Alaska became a Stale in 195!) over 
all those who have arrived since 
then, ns well as the distinctions 
made between all bona lido residents 
who settled in Alaska at different 
times during the 1959 to 1981) pe­
riod.*

■I. Section 43.23.0l0(ld provides:
"pu r each yenr. nil iniliviiliml is eligible In 

ic ic iw  pnymi'iit uf (lie permanent funil ilivi- 
1 I1 nils fur wliiuli I i i* in fill it li*<t i i i m Iu i  ibis 
Kui'tiun if lie 

It) in n l lunst IH y e n s  uf age; nnd 
(2 i i 1 1 slnlu rusidi'til during nil nr part of 

thn year for which tin* permanent fund divi­
dend is pnid.
Tin* rt'innllidur of 543.23.010 er.tuhlishrs the 
mimbt-r of dividend un its residents ore en ti­
tled to receive nnd the method nf pnyinenl. 
Section 43 23 0 1 0 ( 0  pio-'ide.x Unit 1 1 resident 
entitled lo hcnclits under subsection (Id who 
wns n resident for l< as limn n full yeur in 
entitled lo i i  divideoi'i proruled on Ihe I i i im s  ol 
the liundier uf inonll s < f Mule residence.

fi. Tin* Alaska slidiile docs n o t  simply iniike 
distinctions belweeu unlive born Aluskniei 
nnd those who m igrate tu Alie.kii from oilier 
slides; il does not diserim iim te only against 
those who hove 'cren lly  exeieis<sl Ihe right lo 
travel, ns did Ihe slnltlli* involved in Shnpiio 
v ’ITioinpaoo, soprn. T he Alied.n stnlulv 0 K0  

dincrimimilrn nmong loog-lioo* rn id en ls  nml 
even unlive boro residenls For exuiuple, n 
| <1 - 1 son born in Almlm In I!'02 would Imve 
received JI IM) li":i lleiu siino-iuo* who w.<i

l inn  in Ihe Stole in I'Hlu (II mm  *• i!o- 
untiv* tln.slinu Uirn in l!e< 2  umiM :*l-<< n< 
eeire 5II.KI l e i t lm n  1 1 <•• p**: > 0 1 1  who 1 1 ..... ! :<•
I In* Slide in I Pill).

[2b] The Mnlule d<i*--i not in f h ' c  lin* liiod 
nf discrim ination which lie* l ‘ii\ilei:<«i inxl 
linimm ilies (Tim*** uf Ail IV wo*< ih-sipned i<i 
prevent. Tlmt (Tmee "wns •lesigned to ios ne  
In n citizen ol S ta le A who \entnil"< inti* Si de
II the some privileges which tie* rili/eiei «t 
Slide II enjoy." TTsooei v Wil.s<*ll. 331 US 3!*fi, 
:i!"i. 02 I. I'll 1 lli'l. 1*3 S Cl I IMS 1 |u i u i Tl*.<*
C louse in llms not opplini’jli- lo lliis cn-e

0. [4t)] The Aluskn colli Is niosi.l.-inl 
w he lln r lie* dir*idend ili'.lrihmioii low \io 
lolcd iippelloitl.i' inn -tit ul iiimil right In tu n  el 
The right to liu n d  Mini lo niove Imm one 
K* le lo inmllier h i  h og  h im  loss-plisl. ret 
both tin* union* anil >l,< miui**i* ol lloil light 
linn irinilined obseuir. !lee lo n n  v lb  tins. If< 2

US 412. -•  and iiii 1 2  nml 13. (1 1  I, I d
2d till. IIII S I T  2 ' i l  1 1 M31 1 . S bnp if 1 v 
TTiolup on, si.jnri, .1 . 1  i US, ul (I'JII |.
Fit 2d til HI, .‘Id S 1 I 11'.".'; t billed Slnli*!i r 
(hu'st, 3M3 u s  7ir>. “ft" T.v.i, id 1. im :*,i ;*.-fi
I'd .*; IT 11711; Il" li" i S f  Iil-I Z iTinl.s*. II.KC 
I liiinon lliglil" in 1 ! •• 1 mi 'd o t n  I"  IM

t
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973), we noted that "npporlion- 
nent) of tuition rates 0 11 the basis 
T old und new residency . . . would 
ive rise to grave problems under 
ic Equal Protection Clause of the 
ourteentli Amendment." -112 US, nt 
l ‘J-150 nnd n 6, 37 L Ed 2d 63, 93 S 
t 2230.'°

I f  the Stales can make the amount 
a casli dividend depend on length 
residence, what would preclude 

trying university tuition 0 11 a slid- 
g scale based 011 years of residence 
or even lim iting access...to. finite 
iblic facilities, e lig ibility for slu- 
U i t  donns, /T>r civil service jobsl~5T7 
r'Tgovcrnitl'clttt Ton tracts by length 
domicile?'Could Stales impose-dif- 

re im nxcs based 0 11 length of resi- 
■dice /L Alaska's* reasoning could'" 
ten llie cloor to slate' npp'oftloh- 
lent oTolher rights, benefits,nnd 
•rvices nccortfmg to length of_resi: 
.•iicyr"Tl woi.llH'permU the states to 
vide eilTzons into expanding hum- 
.*rs np-pcrmnnent classes.11 SuchTt

reflult~wonrd be clearly impcrmissr 
-bled1 -

n
[5] We need not consider whether 

the State could enact the dividend 
program prospectively only. Invali­
dation of a portion of a statute does 
not necessarily render the whole in­
valid unless it is evident, that the 
legislature would not have enacted 
the legislation without the invalid 
portion. Buckley v Valeo, -12-1 US 1, 
B18, -16 L Ed 2d 659, 96 S Ct 612 
(1976); United Slates v Jackson, 390 
US 570, 585, 20 L bid 2d 138, 88 S Ct 
1209 (1968); Champlin Rfg. Co. v 

'Commission, 286 US 210, 231, 76 I, 
.Ed 1062, 52 S Ct 559 (1932). Mere, 
ive need not speculate ns to the in- 
lent of the Alaska legislature; the 
legislation expressly provides thnt 
invalidation of any portion of the 
statute renders the whole invalid

"See 4. I f  any provision enacted

1 0 . Even if llit* objective uf rewarding post 
nlrihutions w ire valid, il would In- iiun if lo 
ply llial rationale here. As Iteprrni-nlalive 
indnlpli nu'eil iluiing d ihalc in (In- sl.ilr 
(i.Mallire nil I lit- dividend Rlntnte;
11" pipeline in llie en tity  thnt Inis allowed 
all this latitude tu do nil the things we're 

nsideiini; doing, not only today Imt through- 
I the m 'm Iu i i . And without . . . ni'wcunien,
- ruuldn't Imve hnilt that pipeline . . . .  
it hunt t ln ir  shill, without llieir inoney, Ihe 
inline wouldn't In* there. Jin I gel . 1 little Ini 
•e.| nl—and I've got a hum'll und awful lot 
people who have heen here live or ni\ or 

vi'ii 0 1  tell years, whatever we lauvk oil us 
wcoiuei.H, gel a little hit t in  4 ol hoing 
astized and pclm lim l and dierriinilialeil 
niiiM for liuving not heen Iniru here nr not 
on lieie .'III or -HI <•: fit) yearn."
11. A|ij>uiliiiniiH'iil would Ilm» In' proliih
d oiilv wliei, it involves "fiTndniiiriifill "* 
h t.v nnd servires deeineil lo involve "h;e.ie_'‘ 
I'essiltes nf III?'." See Memorial llonpital v 
itiropa ('aunty, suprii. 115 IIS, ni o.vt, I, - 
24 .'lilti. Ml S t'l 1078.

1 1 !. "Such u power in the S lates could pro­
duce nothing hut iliscu.-d nml niulunl iriiln- 
tion, and they v iry  clearly do not posrers il.” 
The Paasiengor Can's. 7 llov: 28.1, 182. 1 2  I, Kd 
702 OHIO) (Chief Justice Tille y, dissenting)

18. Starns v Malkerson, .120 F Supn 2.14 ll) 
Minn 1870', nllirtned. KM UR 985. 28 L Kd 2d 
587. 81 S Ct 1281 118711 cannot he rend as n 
contrary decision of this Court. First, mine 
inary nlliriunncu hy this Court is not to he 
rcnil as an adoption nf the reasoning support­
ing the judgment under review. Ftimiri v 
Kieinherg, 119 US 37!), 881, 42 I. Kd 2d 521,
85 S Ct 5.18 119751 trnnciim ng opinion I. See 
ul.-'o Cnliando Spiings Amusement I,Id. v 
Ki/.ro. 123 US 818, 9211 921, -18 I. > \| 2.1 1222,
8 ii S Cl .12:’)! (19781 tllrenuaii. •)., ilri'icnting); 
Kdeliiiun v Jordan, 415'US 851, 871. 8 8  I, Kd 
2d 882, 94 S Cl 1817 f!87l>. Moreover, na we 
pointed mil in Vlandis v Kline, ruptu, ul 452- 
•15.1. n 8 . .17 I, Kd 2d 8.1. 9.) S Cl 2 2 8 1 1 ^^  
cifflsntFTf'inhPKMIIini solo iiii'e y.eai' residency 7^ 
requirement exninlni-it in S lnrns n iest o f^  
.«nin. Ilijg residence, lint n re tu rn  nil prior “X 
cniilrihutlunft to the romuionwenl. <\

ZOIlEEv WILLIAMS
72 I. Fa I 2d 872

in sec 2 of this Act [which in­
cluded the dividend distribution 
plan in its entirely) is held to he 
invalid by the final judgment, deci­
sion or order <>l a court of compe­
tent jurisdiction, then that provi­
sion is nonseverahle, and tdl provi­
sions enacted in sec 2 of Ibis Act 
are invalid nnd of no force or ef­
fect."

193U Alaska Sess Laws Chap 21, § 4. 
However, it is of course for the 
Alaska courts lo pass on Che sever­
ability clause of the statute.

I l l

[1c] The only apparent justifica­
tion for the retrospective aspect of 
the program, "favoring established

SKI’AUATK

Justice Brennan, with whom Jus­
tice M arshall, Justice Illnehim m , 
and Justice Powell join, concurring.

1 join (lie opinion of the Court, 
and agree v ith its conclusion that. 
lho~TrtTtf5p5cl We aspects’ t.C Alaska's 

'dividend-distribution law  arc n t i t rm '  
t in n n lly  related Lo a legitimate slate 
purpose. J write separately only lo 
emphasize that Ihe pervasive dis­
crimination embodied in the Alaska 
distribution scheme gives rise lo con­
stitutional concerns of somewhat 
larger proportions than may he evi- 
ueat on a cursory reading of tho

I. What Ir unlalily at iilnlte in this ease, nml 
wliat d early  must hi: liilu'ii into iiermuit in 
ilelenuiiiiiig Ihe cmihlitiitioniilily uf I Inn logi1'- 
lalive uheiiie, ‘U the  hnHi'hiil Interest fh nT 

"  fluid Ry-.lein id  lu le is ln te  movement. Il mny 
Ih> tlial imtlonal in le ie .ls  m e. uut iilwiivii 
easily translated into imliviilual rights, hut
wheie the "righ t te tm v d "  is invulveil, our 
cases leave no iluuhl that it will trigger inti'll- 
allied eipml pm led inn  nriutiuy. See, e g ,  Me 
liimial I l"'i|'ilal v Miirinipii t'miiitv, 415 US

residents over new residents." is con­
stitutionally unacceptable. Vlandis v 
Kline, supra, 412 US, nt 450. 37 I. 
Erl 2d 63, 93 S Ct 2230. In our view 
Alaska lias shown no valid state 
interests which are rationally served 
hy the distinction it rnak'-s between 
citizens who established residence 
before 19.59 ;nul I hose who have be­
come residents since then.

We hold that the Alaska «livi«l**ntl 
distribution plan violates the guar­
antees ol the Equal Protect inn 
Clause of the Fourteenth Amend­
ment. Accordingly, the judgment of 
the Alaska Supreme Court is re 
versed and t li"  case is remanded for 
further proceedings not incoiisisli i'l 
with this opinion.

Reversed and Remanded.

OPIN IONS
Court’s opinion In my view, these 
concerns might well preclude even 
the prospective operalion «,f Ah'-dta's 
scheme.

~ ' I tigTce with Justice () '( 'minor that 
■•Hhesc more fuedamental detecl'i in 

the Alaska dividcml-disiiihutinn law 
are, in part, rellected ia what lias 
come In he called the "ligh t to 
travel."' That right—or, mure pre- 
cis-'y, the. federal interest in liee 
in ters ta te  n iig ra l io n --is  c learly , 
though indirectly, allccted by (In*

2MI. 89 I. IM IM .I'M!, 91 Cl tOfO II97-U. 
I>iiiiu v llliiuu-li'iii, -llVi UR .II'', 81 I- I'M 24 
274, V2 R Cl 9'.I5 Il972i; Sluipiiu v Thum pm i, 
894 US 819, 2'.' I. IM 24 (no. 9 9  S Cl 1.182 
(19891 A" 11><- Cmirl mil I'M, tin- "m 'lil In 
• ritvi'l" i‘> iniplii iilu l nut only l-v "in'ln 4 Inn 
rii-iit In inli'riiliitc nMveinenl." luil In "•.lale 
dietiitelimi'i hi'lwi'i'ii new.mni-i'i nml Imigi.'f 
term  ri'i-iili'iilf*.” Aw>\ m • . n 8 , 72 I 14 '. I 
877 ti < 8

na
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law w ill survive thnt scrutiny i f  lions inudc by the dividend program: 
ie distinction it makes rationally (uf  crcnrldri 6f n financial incentive 
irthers u legitimate stale purpose. r for individuals' to establish and 
omc particularly invidious distinc- ^fflatnlnm residence ’ fii ATnSkn; (h) 
ons are subject to more rigorous 'encouragement" of 'prudent- manage- \ 
,'rutiny. Appellants claim that the ment-of-tbe-Permanent' Fund! nnd 
if tinctions made by the Alaska law (c) apportTOrnncnt nf' benefits in rec- 
imild be subjected to the higher '"ogRifion of tlridefihed "contributions _ 
•vol of scrutiny applied lo the dura- oT~VnrlQus JcTnds, bolli tangible and 
onnl residency requirements in InirihglBIc, which residents linve 
hapiro v Thompson, supra nnd Me.- mafa during their years of resi- 
lorinl Hospital v Maricopa County, dencyT* G19 P2d, nt 45H.1
upra. The Slate, on the other hand, 
s.-erls that the law need only meet 
he minimum rationality test. In 
ny event, i f  the statutory scheme 
annul pass even Die minimal test 
rojwscd by the Slate, we need not 
ecide whether any enhanced scru- 
ny is called for.

A

The State advanced and the 
Insktf-Snpremc" Court flCCfcptiTd 
uee-purposutf-juntifying the dlsiinc:

t'Sfil. In addition lo protecting prisons 
•■dnst I hr erection of iirtunl harriers lo ill- 
i-lnte uini-cim-nt, 1 1 1 0  right to travrl, when 
•plird to residuary rcipiin-nicnl.i. p ro liils  
w ji jid rn ls of n I'-inlc' Iroin being disndvnn-
oo-l because of the ir recent m igration or 
rm  oilnnviae being tie a lrd  d ilh ien tly  fioin 
•:ii:t-r-l»*rin residents. In reality, right to 
avel analysis n-frrs to lit tin more tlmn a 
irtin ila r application of ctpinl piolrction 
:■ ilysis. Iliglil lo travel ruses liave examined, 
i ei,ual pnilecllon ( ns, Male distinetiniiH 
•Iween iicwruinerH und longer-term resi- 
ids See Meiiiiirial Moupilal v Maricopa 

•I'mty, tnipin; Ih inn v IIUmiMein, supra; Slin- 
• u> v Thompson, supra. ’I'liis case idr.n in- 
■Ives distinctions between residents based on 
lien they arrived in the S ta te  and ia there- 
a r  also subject to (spud protectian analysis.
7. These pur|Mises were enumerated ill Ihe 
•I MTliiiu nl the act creating lie- dividend 
- irihulion plan, 21 Alaska Se-'s l.iuvs § llbl: 
•"llil The pur poses of this Art are 
III lo provide a mechanism for e'piilnlilo 
i.llihullmi to the prnple nf Alasl.a ol at Irai.t 
p u l  inn nf Ihe s lab 's  em-igy wealth derived

As the Alaska Supreme Court ap­
parently realized, the first two slate f. 
objectives—creating a financial in­
centive for individuals to establish 
nnd maintain Alaska residence, and 
assuring prudent management of the 
Permanent Fund and the State's 
natural nnd minernl resources—are 
not rationally related to the distinc­
tions Alaska seeks to make between 
newer residents and those who have 
been in the Slate since 1959.' As- * 

'sunting arguendo thnt granting in- 
'creased dividend benefits for each

from the development mid production of the 
nnturnl resources belonging to them ns Alns- 
kmis;

(21 to enrournge persons In mniitluin their 
residence in Alnskn mid to ieduce pupnlnthm 
turnover in the slide; mid
(31 lu encounter incrensed mvnreiirm mid £

invnlvom nt hy (lie residents of t l i c  stnte in \i.
(lie nmnntjeincnl mid expi'iuliture of the 
Alnskn pcrninnent fund (nrt IX, sec 15, slnto 
constitution)."
Thus we need not npcuiln tr ns to the olijeC- 
liven of thu legislature.

8 . In ies|Hinno to Ihe nigtiuiciil tlmt the 
-objective*- of- stobiliring. pdpubilinii mid oil- 
coiirnp.init prudent nmnu|;ement nf tlic Pi-rmii- 
non 1 l-'unil nml of (lie Stale's m ituinl re 
emu.oh did not Justify the nppliciilinn nf Urn 
dividend program to the .vcurs 1115!) to 11)80, 
the Alnskn Supreme Court miiilitnilied tlmt 
the relrnspeclivo iinpecl of the program wns 
JiiHtilied by tlic objective of rewarding elute 
citizens fur post contributions, (it!) 1 ‘2 d. id 
•Ifll—UK! ii 37. See also dissenting opinion ef 
•liir.lirt- Diiiinnd, fil'l P'.kl. ■!(!!• 171.
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year of continued Alaska residence 
might give some residents an incen­
tive lo stay in the stnte in order to 
reap increased dividend benefits in 
the future, the Stale’s interest is not 
in any way served by granting 
greater dividends lo persons for 
their residency during the 21 years 
prior lo the enactment.'

Nor does the State’s purpose of 
furthering the prudent management 
of the Permanent Fund and Die 
state's resources support retrospec­
tive application of its plan lo the 
date of statehood. On this score the 
state’s contention is straightforward:

"(A]s population increases, each 
individual share in the income 
stream is diluted. The income 
must he divided equally among 
increasingly large numbers of peo­
ple. If  residents believed that 
twenty years from now they would 
bo required to share permanent 
fund income on a per capita basis 
with Ihe large population that 
Alaska w ill no doubt have by 
then, the temptation would be 
great to urge the legislature to 
provide immediately for the ' igli- 
esl possible return on the .vest­
ments of the permanent fund prin­
cipal, which would require invest­
ments in riskier ventures.”

Williams v Zobel, supra, 019 P2d, nt 
■102. The State sim ilarly argues that 
equal per capita distribution would 
encourage rapacious dcwdo; monl of 
nnturnl resources. Ibid. Even i f  we

t). In furl, newcomers w ent inure likely to 
become ilkxiiiivtinl nml to h-nvi* the S late 
tlmn well established resident!., il would thus 
neeni Hint Hie Stole would give o linger, 
rntlier tlmn n iiomller, dividend to new resi­
dents if it wanted to tlisroiirngr emigration. 
T he ii'pnriitinn of lesidents into c l iu e-oH  hardly 
Meeinn o likely wav to pciMiode new Ahi'-kmm

assume ’ that the slate interest is 
served by increasing (lie dividend lor 
each year nf residency beginning 
with the date of enactment, is il 
ra tio n a lly  served by g ranting  
greater dividends in varying 
amounts to those who resided in 
Alaska during the 21 years prior to 
enactment? We lltin l; not.

The Iasi of the Plate’s tihp-'livcs 
•tif rownriTcitfzeiis liir past conl'rilm-' 
-linns—ttloTie was Ttdiod’ upon by the 
Alaska Supreme Court to support 
the retrospective application ol Ihe
law to 1959. However, i l i 't i objective 
is~nOt'7iTogitimale j.tate purpose. A 
sim ilar "past contributions”  argil 
mcnt. was made and rejected in Sha­
piro v Thompson, supra, -I’.11 PS, at 
(>32-Ci:i:i, 22 L Kd 2d WO, V.i S Ct 
1322:

"Appellants argue fuither Dial Un­
challenged classification may he 
sustained as an attempt *e distin­
guish between new and old ie. i 
dents on Ihe hasi-, nl D ie m nlrih ii 
tiomr-t-hr«y-h7rvn-TmiHe-T()'thT-' riinix 
mtTTdty-Tlrrrmgh-^hf^igiriiii iit of *» 

ptnxi’Sh . . . AppellanlV rea.-oning 
would permit the til alt* lu app* a 
lion nil benefit.*; and services ae 
cording to Ihe pastl las |oi inlanpi 
hie) contributions of ils c iti -si-c 

dlnun' ;ir»h 
-hilMlx—Tmrli~rm-njiportiMiui'ill o f' 

tl-iinpha.as added i

Similarly, in Vlandis v Kline. II'.! 
US <M1, 37 L Ed 2d 153, 93 t.'l 2:: il)

tlmt tin- S tale weltnnm-* Ilir-m nml e .ml.. 
Ihein In Ktny.

Of coin.-ie, Ho- Sioii ’s ii!.j,. tiv.- ci in liti io 
|iopill;iliuii to ronvii i --ini.-l Ie  Mill i |*l ■ l< (I e“ 
no otti-iii|il to iiiluh.l ioi|'riilinii iniu lie ' i.e.' 
\v it limit enrotiiili'i iug iiisiHiiiiiieil ibb' >"M li 
tlltioilill lllllitollii'rt Si'O S11:11 • i 11 > I 'I Ill'll, I' III
■•iifim, .'im u s . nt g'.i'i. :!:• i. |  .t :M c.im i> • s  1 1
I.T.V.
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Alaska dividend-distribution lnw, 
and this threat to free interstate 
migration provides an independent 
rationale lor holding that law uncon­
stitutional. A t Ihe outlet, however, I 
note that the frequent attempts to 
nssi/;n the right to travel some tex­
tual source in the Constitution seem 
lo me to have proven both inconclu­
sive nnd unnecessary, dust ice O’Con­
nor plunsiblv argues, post, n t --------
 . 72 1.” Ed 2d (’.99 690. thnt
• h ' rii;h l pit-dntcs the Constitution 
and was carried forward in the Priv­
ileges and Immuuilies CImise of A r­
ticle IV. Rot. equally plausible, I 
think, is the argument that the right 
resides in the Commerce Clause, see 
Edwards v California, 311 US 160, 
173, 86 L Ed 119, 62 S Ct lGd (11911), 
or in the Privileges and Immunities 
Cl.-mro of the Fourteenth Anncnd-

strongcr Union the Constitution 
created. In any evenC ireedom fo""v 

• travel throughout TTie~ IThTied 
suites lias long hceti ffcOftniTed n«*

~ n basic right under the Const it U- 
ffoh.’ '̂ Id. ul 630-631, 22 L Ed 2d 
600, 89 S Ct 1312, quoting United 
Slates v Guest, 383 US 715, 757- 
758. 16 I, Ed 2d 239. 80 S Ct I I 70 
(19661.

As is clear from our caves, lh " 
right lo travel achieves its im-.d 
forceful expression in the context of 
equal protection analysis. Hut if, 
finding no citable passage in the 
Constitution to assign as its source, 
some might be led to question the 
independent vita lity of the principle 
of free interstate migration, I find its 
unmistakable essence in that docu­
ment that transformed a loose con­
federation of States into one Nation.meat, see id., at 177-178, 86 E Ed 

119, 62 S Ct 161 (Douglas, J., concur- A scheme of the soi l  adopted hy
ringl. In any event, in Pght of the Alaskn is inconsistent with the Fed-
unquestioned historic recognition of oral structure even in its prospective
the principle of free interstate mi- operation.
trillion, nnd <■' -,s role in the devel­
opment of the Nation, we need not 
Ieel impelled to "ascribe the source 
of this right lo travel inlersl ite lo a 
particular constilulionnl provision." 
Shapiro v Thompson, 391 IIS 618, 
636, 22 E Eil 2d 600, 89 S Ct 1322 
1 19691. It sit dices Hint:
•“ "The constITnliomil right to travel 

limn ■ oiia—Stnlte-hT—nnnthrr~. A.

A Stale ctenrly mny undertake Jo 
c iihaiicc tho_ advantages of industry! 
economy, and resources that make it? 
n 'Seslrnblc place in which to live. In fiadlttoir; -n-Smtn' -mny- mnktr 
denco w ith in its. boundaries mol'd • 
allfnctive tjy’ oflering direct, bciiellls* V, 
fff’IIs'cTTI/oiin In t IuT~ roTlfr7Tr'7>ul il it/* 
uerviccsr 'town*' fnst'a tltnn other*

. . . . . . .  „ , Stales oiler, of,direct distributions of
o-ctMd«-ii-,K)s,l,on- farnhnirntAl toN T(;J mmnnmnrc> Through these
IheWeep! ;1 ou r )■ eden.1 Unton. 0||(1 Stlltl, milv ll(l|,ld riti.
I t i s n  r ig iiL H iiit Inis C T c. f i r in g  .A,„H ()|- t)(|u;r S ta „.s  (u*joill , |K.

hem of its eitizenrvi 'TR7Tr"Ts a 
herrRTî jm-TiToT rnTiIi'yf Tl ililRnTsTd 
fho vu'ry.'lidea of maintaining tlh? ^ 

plieit mention in the Cenr.lilutinii. ' Elnielf̂ iin, Jntlepemleiit Kovemjgns
The reiison, it has heen niggo.ileil, witliin n lurgtjf framework, and It is
is that a right so eleiiientary wns TiVTTy—ITtjiletul,‘ •iucessarily- -cbnsilTV.
conceived from the beginning to lie tonl*Tvflh the Framers' furlIht idea
u neeessiiiy emifomiliiiil ol the 'nl joining these independent Saver- ^

e'.lilhlismd and repealiklly iTeog 
trrrTil.

|T|he ligh t lilids no ex-

i. •'

ZOHKL v Wild,I A.MS
72 I, K-l 2il (>72

eigns into a single Nation. Ttul a 
State cannot compound its offer of 
direct benefits in Ihe inventive man­
ner exemplified hy the Alnskn distri­
bution scheme: For if  cnch Slate 
were free lo reward its citizens in­
crementally for their years of resi­
dence, so that a citizen leaving one 
State would theieby forfeit his ac­
crued seniority, only lo have to be­
gin building such seniority again in 
his new Stale of residence, then the 
mobility so essential to the economic 
pregie.;s o ld u r Nation, mid so'com­
monly accepted as n fundamental 
:t. peel of our social order, would not 
'a survive.

II
Tlu: Court today reallinns Ihe im­

portant principle that, nt least with 
respect lo n durolionnl-residoney dis­
crimination, n Stale's desire "to re­
ward citizens for past contributions" 
is "dearly not a 
purpose." Ante, at 
Ed 2d 679. I do not think 
post, nl —. 72 L Ed 2d 695, 
lli.il the Court disdaims reliance oil 
(lie "right in travel" as I lie source ol 
I* is lim itation on state power. In my 
view, the acknowledged illegitimacy 
of that stale purpose has a different 
heritage—it rellocls not the si rue- 
tun? of the Federal Union hut the 
idea of constitutionally protected 
eqm lilv. Sue Shapiro v Thompson, 
HIM US. at 632-633, 22 1, Ed 2d 600, 
89 S Ct 1322 ("Tlu? Equal Protection 
t ’lance prohibits such an apportion­
ment. ol slate services."); Vlandis v 
Kline. 112 US -Ml. .156. n 6, 37 I, Ed 
2d l!:l, 93 S Cl 2236 (1973). The

Constitution places Ihe   ally nat­
uralized immigrant liom a foreign 
land on an equal looting v i l l i  those 
citizens of a Stale who are able to 
trace their lim-age had: for many 
generations w ithin the Stale’s bor­
ders. The eighteen year old native 
resident of n Stale is ns much u 
citizen as the lilly  live year old un 
live resident. Rut the Alaska plan 
discriminates against the n-ce ly 
naturalized citi/en, in liivor ol ie 
Alnskn citizen of lunger duration; it 
disciimin:it> ; •.gain'd the eighteen 
year old native resident, in lavor >>l 
all residents of longer duration. P 
the Alaska plan were limited p> dis­
criminations Kill'll ns these, and did 
not purport to apply to migrant ; 
from sister Stales, interstate travel 
would not he noticeably burden.-d 
yet those dis-'iim iii'd ions won1 I 
surely he eoiistilulionally -.a po i

the territoria l jurisdiction of ;i Slate^j 
That Amendment lo> - not • ng'-e- l 
hy its terms thnt eqn it Ir• i-«,■ • *1
might In- deniid :: p  i >ii i'i- p e  i•'1 1 1 1 ; 

upon how long that p"son Ii is /-.-> n 
within the jn riid id im i ol the Slate. 
The Foiiileenlh Amendment d
howevi-r, expressly  .....  oie* el<-

menlary basis log distingui: • i i i • •; l»- 
tween persons who n ay Is.- within u 
State's jitrisd id  ion a. auv p-u t icular 
time hy selling fr ith  lh.' requite 
meats lor state cilizemhip. Hut il is 
iiigiiilfcniit that the “ t^itrrrrishipj 
Cinuse of the Foiiileenlh Amend-~t* 
• ment oxp'ossly equates citizenship 
only v.iih simple le.-idenee1 Thnt*'

The T o n  r to e id l i A m en d m en t guar**  
le g i t im a te  s ta le  '•nnrf-es ih e  e q u a l p ro te c tio n  o f the/s*
--------- > 72 I, low  tTT'aiiyone w ho  inav he within -*q

"o d d ."

• U-’j r t j  rltlzlTT ill tin- n.iil.-d Sliilos c-ini, uP  MO, 2 1  I. IM : * * » 1 i p  i 2 > :'>>• o l . nl 1 1 2  II I. VI 
Ills risii vtililimi, tits linn- n c-ltl/.i-n cifitnv IM l " l  i Hi, >tt--\. I >l>- • ■ n l no; i i ' \  .it ■/<->•
nt llie l.lninn l-y ii iiiinii liili* ri-.<lcli-in-i>' >ii>ri>in, nr cln- U n is .I Sgii. I,, ,> |. . , ■ iimsoih
w i t h    m e  rli'lils i m  .Tllii-r tiil/i-ii . nl (lnil\  .... ,| , 1, 1 ,1 |„ ,, ,|. 1 .
S t M ; iMi*Ii I i r * l ( V « %  |l» Wull .'HI.
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’I raise does not provide* for. and docs I, § 2, cl 2, § .'I. cl ar t II, § 1, cl -I.
ml allow for, decrees of citizenship Hut tlur-e instances in which leni;lli
>ased on length of residence.* And of residence could provide n legiti-
lie Equal Protection Clause would male basis for distinguishing one 
iot tolerate such distinctions, la citizen from another are rare,
short ns much as the; r ij jlil to travel. Pei, llissihlc dircriminnP-ms he
•quality of citizenship is ol the es- lwt,0M rs()|)s |m|st ,H.nl. ,, r:ltioiini
-c.cc in our republic. As Ihe Court r<,|.lli(JI1!:|)i|) tu f |,e ir nl cltnrae-
imie:.. Males may not divide a ll*  torislics. While some imprecision is
/ens into expanding nurnheis o fpc i • unavoidable in Ihe process of Ifpisla-
mancnll classes. Ante, at —. .2 L (jVe clnssilication, ITTFTctcnl nf"FTJTlril

f,S0- 7rrnT(1[7nlTlTrreqnires-nttrTTttniT'f75 fndi-
1( TtTTBr-emiT^; tSIPmernitfy tlftit ^ o n H n m l f ,  to individual need. In 

th e  C onstitu tion docs not b ar lift? all .nf t.w.o s ihe husine. s ^
S ta le s from  m ak ing  reasoned disn . .. not w ith the past, L uF  
tinctions between citizens: rnso far us ih e  p r e s e n t  to rem edy  cunt mu*
thoKtr-dislinctions a re  rntionally'T?- >n« ''.'Justices, to (ill cu rren t needs, 
latod to- th iT leg itim ate ends of tl.cy— 0 ^n.ld  on lie p resen t in o rder In

State they present no const it ut ionnP* ,thc; fu t" r0- l,,! I)i,sl '*f
d ifllcn lt*  as our equal protection "ul.vulunls may be relevant m as-
ju risprudence attes ts. Hut we have «lu*ir p resen t needs; past n o
never suggested tha t du ra tio n  of res- l ' T  " K,y " |S0, " ‘i r , 1'’’ ' r 
id,nee vel non ,»rovides a valid ju st i- ,ild rm,; " “ ' ' ' ' ' " U S  "JV1— f U ,
ticatinn Tor d iscrim ination. To  th e  L° n ' " " j
coiitrarv, rtisrrtmtTTntiorron th e and  reward
of m d r tW m n s t  he supported by » , J?  i "  ’’Tvalid'R tiile in terest independen ty TMy lo t thn M ate, tor such
thrtEm m nTallm rnsenr ' l> r t™ T T ^  «•» »»•’•>’. -neourage other
a lle in nn rf'in td  a tta c h m en t mny*he to
ra t Iona 11 v IfihilsVt Foil hy leng th  of r»- " or,0U8 S,M'VK,!' uhtt " T

tinu 1 1 1 1. i ct 111 m ' 111 iiihv iii’iii rtumi* nt-- r  . . i . 1

lioaal-reltulnnsoip to a verv limited* '"fTCTl >t*ITCr hna only ho most lenu- 
number of legilimale Male purpuTCM. r.p m,,m h> (he aclua/ service of 
Uf. Chime,.to V  Stark, JIM F Sup,. ■"•HvMiiiiIm f« Iiii-Stnle.
121) (1) NMD, allirmed, ‘11 1 US 802, Thus, the past eontrihulioa ratio- 
.’18 I. Kd 2d :i!\ 5)1 S Cl 12b 'il97.’ll rtitle* proves much too little  to pro- 
(seven JPPIfr citizenship fr ijiilii 'in cn l "**Vido a lalional predicate for discrim- 
lo run for governor); I). S, Const, in t inatinn on the has is of length of

Iti* I'lihit•«■■», .uni in c|.tint i ili/' ti' liij) I!i«*t• in, til Nnl«i)(l) > It.ill In* r . i l » y  (In* U m U m I

piul tin h*|iintilv ••!’ ti.tliM with umuv oilier S t o lo n , S r i *  ill t o  Vir^inin Hill »*f Hii;lil:<
i i#«*n. I (11 Vfil, Utiil.Tiitl, Tin* Hit th  u f I Ii** Hilt »•(

.’I. 'I ltt1 Ain< tiVaii iivi*i••itin l«» in i> Im ntry HI|:Iuh, A|»|» A t tn» iu.tii, t»t hut •* mt'ii, me
•ti.vi'|ii|HMl long lii-lon* Ilii* I ..mil-Mill ,tmi-n.|. enlllleil In exclusive ul i.i-|utiiilo i*iu»lmiU'Mlr<
 ul iin.l ii. of mum*, roll*Tli'i| i liottlioti* in •" l*»h'llril-ii Iron. Ill" roiitinmiily. till in
lli* I'.ii, I il nt i**n }!••• o il I. ;; *1 . (l '< i”*:** titli* ••"ii-.iili i.ilimi nl I'lil’liil. »:*•* vii'i . 'I,

I
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residence. Hut it also proves far too 
much, for "it would permit tlie State 
lo apportion all benefits and services 
according to the past . . . contribu­
tions of ils citizens." Shapiro v 
Thompson, HIM U.S. n l ti'12 8.1.1, 22 L 
lid  2d 800. 8!) S Ct 1*122. In ellecl, 
tin i i , the pasl-contrihutioii rationale 
is so far-reaching in ils potential 
application, and tlu* relationship be­
tween residence and contribution to 
the State so vague and insnppo ta­
ble. that it amounts to little* irutre 

N than a revtnlonienl oT the criterion
) for discrimination I hat il purport'’ • *

justify. Hut while duration (/ 
deuce has minimal u tility  as i 
sure of things that are, in l ie 
s lilu fio iia lly  relevant, resort lo i. .- 
lion of residence as the basis for a 
distribution of state largesse does 
c.'osely track the constitutionally un­
tenable position that the longer 
one’s residence, the worthier one is 
ol Ihe Stale's favor. In my view, it is 
dillicult to escape from the recogni­
tion I lull underlying any scheme of 
classification on the basis of duration 
of residence, we shall almoM invari­
ably find the unstated premise that 
"some citizens are moi<* eiptal than 
others." We rejected thal premise 
and, I believe, implicitly rejected 

‘j most forms of discriMiimtion based 
upon length of ri" ...•nee, when we 
ndepted the Kipiai Protection Clause.

•lustico 0 ‘Connne, roneiii ring in 
Ihe judgment.

The Court sit ikes Alaska’s dislri-

I. A Si.ill-, f.-r i-xiiiit|>iv, miglil I'ln'nse lu 
diviili- l*s lmg*....i uuiniig all p'im'iin win*
|ili*viu ii* .|\ lim i- u m liil'iH i'il iln .ji- linn- tu vul
111111-1-1' comm unity nig.-iiii/iiliiuit-. II I In- Slnli- 
gru-lril il.-i iliviilcinl*. in >-unliii|- to tin* iiiiu il'i-r 
u f yi .ii** ili-vu ln l I** p ilu i ru iim um ily m-i- ii-**, 
il iim lil In* Hill I I luil I In* Si nl:.* in li-i"!-'il " lu  
r rn n n l illl/ i-u - i fur pn I i'un liilu ili* iui "  A llrr- 
n . i l i . i  I.N, ii Muli- m ii'lit im-i-l it Inn rn  ilil Im 
i'iti/*-Mt< n li i i i'iiiiIi jlm li- I "  tin- ;'•*n l. ’ * i-rulugy

Initioii scheme, piirporling to n-ly 
solely upon tin- F.qnal Protection 
Clause of the Four!centh Amend­
ment. ‘I’he phrase "right to travel" 
appears only licetingly in Ihe Court’s 
analysis, dismissed with an observa­
tion that "right lo travel analysis 
refers to littie  more than a particu­
lar application of eipml pioti-climi 
analysis." Ante, at —, n 8, 72 L Kd 
2d 077-8711. Tlu- Court's ro liu lu ii, ,  
lo rely explicitly on a light In tiavcl 
is odd. because its holding depends 
on the .'i«suiiiptinn thal Alaska's tie 
sire "to reward citizens for past con­
tributions . . .  is not a legitimate 
slate purpose." Ante, at , 72 I, IM 
2d 875). Nothing in the Kipiai Protec­
tion Clause itself, however, declare-- 
this objective illegiliiiuUe. lie toad, 
as a full rending <>f Shapiro v 
Thompson, M'.M US 818, 22 I. Kd I’d 
GOD, 85) S Cl 1*122 ( l ‘)ti‘»l, and \ ’ l:*n 
dis v Kline, *112 US I t I. *77 I, Kd 2d
O.’l, 97 s Ct 22MD 1197.1'. reveals, lh - 
Cenrt has rejected !lii-‘ olijecl*ve -»*ilv 
when its inipleineiit.ilien v *»i-l I 
ahridge an ivilere-l in in to  'i -- 
travel or migt'atiiin

I respect h illy Miggef*!, iheieleie. 
that Ihe Court laisdincls its c iit i 
cism when il labels Alaska’s abjec­
tive illegitimate. A desire In eompen 
sale eiti/.ens for Iheii prior conlrihu- 
lious is neilher inherently invidioip; 
nor inalinnal. Under some circinii 
slances. the ohjedive mny he wholly 
reasonable.1 Kven a gi iu 'ia li/e il de-

l»y ImiiMiiii; |ill«*rmiliv«* Hii’l m i^lnli
li-hiiii'. ir«\v.*1 mir f*l;mlm It tin* J-'ini • mo«lc 
I lii- ci i*<l i • it,hi»ii',tiv*\ t<» I'l'iidil tln'M*
\v )i i i  I n n m  I f  I I !»•••.*• i i n p i o v c u c M t r i  In t * u r
tlll'V I'lMUII • itlll*, till' Sllllf ••»»« •* *»!*<»»•»
wuillil *»• n'uiinlinj; |*:»*.| • i «!mIi«»i»«*. 11* • 
C.MHlV nfihioM i\• i*l«I <11. tui • i tin” •• iili|i t' .• «
f | n \ % | | ( i t l \  i l l*  (* i t  i l l l . l l  •• I H i  * 11* I • < t|: >|  t  /1’ *?» I
JIM V l l i f l  »I|1| |  f t  III* ' »'I|I\ »• Im * '  ’I I ' . l 'H
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sin* lo re v .in  d citizens for past on- 
•hunnce, particularly in a State 
wIh-il* years of hardship only re­
ca ll ly have produced prosperity, is 
mil innately improper. The dillicully 
is that plans enacted to further this 
objective necessarily In at new resi­
dents of a State less favorably than 
the longer-term residents who have 
past contributions to "reward." This 
inequality, as the Court repeatedly 
has recognized, eonlliela with the 
constitutional purpose of maintnin- 
iiq; a Union rather than a mere 
" leapuc of Stales.”  Sec Paul v V ir­
ginia, H Wall lli8, 1HU, 19 L Ed 957 
( l H f . i l The Court’s task, therefore, 
should be (II to articulate this con­
stitutional principle, explaining its 
textual sources, and (11) to lest the 
treag lh  of Alaska's objective 

against the constitutional impera­
tive. My choosing instead to declare 
Alaska's purpose wholly illegitimate, 
Ihe Court establishes an uncertain 
jurisprudence. What makes Alaska’s 
purpose ille|;ilimnte? Is the purpose 
illegitimate under nil circumstances? 
What other state interests are

implt ini'iit.iliiiii infi'iui'i-il any euli <l it it • iitimlly
prntcTle.l intro-i-t.

It. 'flu.' (Viim's am, luMnn ilml AIiiHui'h 
•iilii'inc Incl.ii ii ruti'iiml loniia iiiii.T.k a |m;'.- 
.■luip ol its analysis llv ri'fiHlui! to
i-iluut iiny li-|;itiiiiiiey lo Alnsl i'h utijciTive, 
tin- I'onil iinplie.i Hint a piouiain ili*xii!lli'tl In 
ri'wunl prior cuntribiilions v ill imvoi nm-vivt* 
r.pml protect ion scrutiny I'm i sample, I In: 
piop.ianm *le,ciiln-il iii o I, supra, cniilil mil 
•mrvivo I In- ('mill's analyi.i" •.*• en il I In* tllale 
ik'liioii..trale(l a roiiipi’lliint iuti i •-1 in reward- 
nil! volimleer aiiivily or piomolini; eoiiiioiva- 
l i t m  loe.iMiri". Tin: t'ooil'h opinii ii, iilllloii|;li 
I->i11-iini; lo apply a delerenlial I'.imlmd ol 
icrieiv, ncliiiiMy iieme-i 11 ml no\ p.overnini'ii- 
I il piyrum dep.-odini: upon a "p:r-l contriliu- 
linns" I nliiiiiriti* will \iolali llu- llipial I'nilec- 
lion t'lallM-

a. V.'lnl" I lie I I.in-., n l-n  lo "Clli/on-.."

wholly illegitimate? W ill an "illcgHi- 
mate" purpose survive review if  il 
becomes "im portant" or "compel- 
ling’'?* These ambiguities in the 
Court’s analysis prompt me (o de­
velop my own approach to Alaska’s 
scheme.

Alaska’s distribution plait distin­
guishes between long-term residents 
and recent arrivals. Stripped lo its 
essentials, the plan denies non-Alas­
kans seltlinj; in I ho Slate tlu: same 
privileges afforded longer-term resi­
dents. The Privileges and Immuni- 
lics Clause of Article IN’ , which 
guarantees "(I]ho Citizens of each 
Slate . . .  all Privileges and Immu­
nities of Citizens in the several 
States,”  addresses just this type of 
discrimination.5 Accordingly, 1 would 
measure Alaska's scheme against 
the principles implementing Ihe 
Privileges and Immunities Clause. In 
addition to resolving the particular 
problems raised by Alaska's scheme, 
this analysis supplies a needed foun­
dation for many of I be "right to 
travel" claims discussed in the 
Court's prior opinion.-.

this Cm..( lini fmiml tluil "Hi" •• this Vlli/mi' 
ami 'nuMi'iil' iio: V-'-cniinlly 
Idi-’ . . fur | iiii-|him s nf mi.'ilyain "I mu I cn-eii
under Hie t’riviler.eu and liiimnnilie- (,'lam.e.” 
I lieklin v Oiiieck. 1:17 IIS r,|M. M l, n II, fiV I. 
i ; i 2 , 1  :i‘l7, !(S S C’t 'JIT.! Il!»7Mi i-|imtiii|! Ann 
(in v New llmii|islilro, I'.M IIS CMi. (ICJ. n M, 
•l.'l I. Kd ltd r,.1 0 , !'fi S Cl I I'M I I!I7(|II. TIlia
n|iinimi, HiiTiTiiri*. will refer lo "nnnie.ii- 
denis" of Allldnl, ns v.cll as l» "nmiiili/ens" 
nl lint Stnte,

II iNM'tllcd lli-it (In* ITivilegeii nml InuniMii 
lleii ('Inure iIim'H mil inn leit i-nipui.ilimi-, See 
I’.in I v Viigiuin, H Wall IliH. 1 : 1  I. I'M -TT7
(1-Sli‘ll The m ud "Cill.Tiei" nine-.'a tIml llu* 
(Til..Ml .ll'lll I'Nclllde:. Illiell'i See, (• | | , III., Ill 
177. I!) I, Kd .'ITT (ilirtiinii, I. TTit«*. Ainnii-.in 
Cilllslilntl'ilial l.aw 5 I*•*.(. nt I II . n IMlluV'U. 
Any (iriiltiliilion el diM-rimiinlimi niii'eil nl 
aliens nr n i l | iralimis mil'I d e : i \"  limn iiHni 
I 'lii-ailnHmial pi nvi-inii,-.
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I tile “ di-ahilili<
ited by Art il l

that Article 
Ifnlhunities

fh ir  opinions tench 
'fV ’s" Tnvilcgos nnd 
Clause "wns designed ' insure to a 
arizen oT Slafc A wbo v. ntures into 
Ffnlc 11 the same prmlegr - which

~~I Tie citizens of Slate A enjoy." 
Toomer v NVilsell, .'t.'l-l \lS 38fi, HU.'}.
92 1, lvJ l-lliO, G3 S Ct 1160 .11918). 
'I'lir* CImise protects a nonresident'

'•who M H F K :  ii State to work, 1 licitlin 
v (.block, -1.17 US f>|H, r.7 1- Ed 2d 
397, 98 S Cl SMH2 U97HI, fo ^ u n O  
comniercinl game.'Toomer, supra, or 
to procure medical services) Doe v. 
Holton, ‘111) US 179, :tr> L Ed 2d KOI,
93 S Ct 739 (1973).4 A fortiori, the 
Privilege:! and Immunities Clause 
should protect the "citizen of Stale 
A who ventures into State 11" to 
settle there nnd establish a home.

In this case, Alaska forces nonresi­
dents settling in the Stale to accept 
a stall's inferior In llm l of old-tim­
ers. In ils I lis t year of operation, llu* 
distribution scheme would have 
given $10,'30 lo an Alaskan who had 
lived in the Slate since statehood. A 
iosid'*nl nf ten years would have 
received $r»H(), while a one-yeai resi­
dent would have received only $rd). 
In cll'ecl, Iherelbre, the Slate told ils 
citizens: "Your status depends upon 
the dull* on which you established 
residence here. Those of you who 
migrated to llu* .Stale cannot share 
its homily on (lie same basis as 
those who were here before you." 
fiine lv this *rlieme imposes one of

•ginia, H Wa 
(IHGi.U.

ef aliiniai’**" |,i<diih- 
IN ’s l ’i iv ili ges and 

See P.ml v Yir- 
MiK. IH'k pi |. ;ir.V

It could he argued thal Alaska's 
scheme dees aol trigger lie* Privi­
leges and Immunities (Tense l*,*eaie" 
il diseriminale:; aiuong c l ■ ,>l n-; 
idenls, rather Ilian l»gv.e. n m m  
denis and u,int**.'*id'*nts. This '*igu- 
ritenl, however, misinl, rpiels the 
force of Alaska's distribution system 
Alaska’s scheme cla-sifies eilizeiv o:i 
llu* basis ol their former re'ddcnlial 
status, imposing a relative Isud 'u  
on those who migraleil lo Ihe Slab- 
ntter 1999. Ee'-idents who ;*ri ii .-d is 
Alaska aller llia l dab* have a t  ■ 
vahiahk* citizenship right Hem do 
Ihe nldtimcrs who preceded lh so 
Citizens who arrive io lie- Si.He lo 
morrow will re-vivi.* an ev.*n .-mall 
claim on Alaska'- i •.*!• •,». '| |;,.
fact that this dircrim iuaihtii imM1-! 
after Ihe noore..ideal c. i.d i'i h, m* 
sidcncy dee- not insulate .U ml,a'•• 
sehenie 11 oni *crnli*iv mi lei tip- 
Privileges and lintnuuilie: (Teu e 
Each group of citizens who ndgi.il.-d 
lo Alaska in lh " p ;" l. m elp-o-es |o 
move Ihere in Ihe Inline. Inc., in 
Ihe Slate on Ie-.;: fa*.nrahle bums 
than those v.ho a ilived e.ohet The 
circmii: lance that .-eiae **1' He- di fa­
vored citizens ah,.id'. Ii\e  in Alaska 
does net negate the lael l | i i |  "ihe 
citizen of ,Slab* A v.lm venlmes inin 
| Ala*dia|" b< e*l;d Ii h a lc*me I.il - a

I. |:-.tiitiiII\ WhoI v Mnr>IiiiiiI, \'J WnlI /|)iiip,•->•',1)' I'ligili'l m Inwlnl ,nmn> i . 4 
•lilt, -ITO. ',!H I. I'.cl It!' llK7IMTTm- t'lnllJ1* "Snnip ‘nr l'ieiiu-*s, vll't -'i ,nob--l ,li-o .. , * 
plum I v  unil unniisiiilinlify S'fun'i1 nml pm- m-ginn* )'l,bnuiil TU'-I* I'*1- enu'l t • • ,i,li'-:,,ul

I* " i, Hu- 1 Iglil nf n Tili.rn ul mu' -ini,’ in p.".---. ),<.|,| r*-:• t I'-lnln \
ml., iiliy 1 ill I,-| iluli' nl Hit* I'ninn Ini tin*

I
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•iiJit  :i runt muon.? disability.6

•I the Privileges ami Immunities 
lause :if>plios to Alaska's distribu- 
on system, the*!) mu pric»* opin'ms 
(•.••Tribe t In.* proper standard 0 1 . ,- 
iew. In llnldwin v Fish & Came 
‘•siiiinission, d.'tll US 371, r»f» I- Ed 2d 
r . I, 9 8  H UL 1852 (lOTHI, we held 
!i:d Stoles must treat residents and 
•mresidoiils "without unneeessaiy 
istinclions” when the nonresident 
celts lo "engage in an essential ac- 
ivily or exercise .i basic right.”  Id.,
I ••187, ’ I, Kd 2d 354j98 SC I 1852. 
)n the other hand, 7r Ihe non resi- ’ 
e itr cnuaRW fiTcoTfrluct ftiat is riot 
lundamentnl" 'briiousc ifcloes" riot'' 
lrja[r)-u|wn-tho-v4hvJity of -the Nn- 
inn—ae—ft-tiii>i<le-enl: y / ’ tlie Privi- 
ei»n3 and Immunities Clant!C~n<rords. 
py-protection. Id., at 387, 383, 5(5 L 
.’.I 2d 351, 98 S Ct 1852.

Once the Court ascertains I hat 
liseriminntion burdens an "essential 
n tiv ity ," it w ill lest the constitu- 
ionality of the discrimination under 
i two part tesl. First, there must he 
Vomol H ip ' to indicale-Um l mnFfiti^,

5. Sre Nutc, A 'Con-fit iitiniisii Amityiis of 
tO r ' i l a r  Rvlilileiity UetpiircTiti'Hts unitci- tlic 
MtrrtTtiifc'l'rivil-acfl unit bmminitii"* Clmi.ie 
( Atliclc IV, tit! I Im v I. Ilcv MCI. 1-1CI I IC5, 
i 17 (l!'7 !l) ilnlH'tth|* filil(r:iry nrn ianrn t '{(cell- 
ik.il'T.

As i In* Com I points (nit, ante, a t  , n
!», 72 I IM 2il l!77, AlinTin's plan differ- 
-tilidles cvi'ii naionr unlive Aki.-km , liv ly- 
iin: tln'ir bem'fits lo dale, of liirlli. II I lie 
•ilieine merely ili-liilitiltil tienelils or. Iliu 
I-1 -.is of ii|p*. without referenee to I lie dale
I-finliei.'irifS csloldislo'il residi iiee in Alaska,
I d'Milil il would violate the l*rl\ile|»es lind 
Innnmiilics CImise. Under llm<e rimini- 
•I oik is, u LTi\r tii old Ti'miii i • liddiiillini; reel- 
d.-iii e in .Ain d.a would iieipiiie lie-: nine pi ivt- 
l, pi s nl vilpeiish ip In Id by n 2.ri-jfar-'dd un­
live Alaskan The n le  ine would mil I rent Ihe 
viti/* 1 1 will) move In Ihe !>tnte lllllelelllly
II--in illi.’eii- win) alre-nly ie--ide then- The 
I'o.iii d.»- iii! I'-rt mi wh-1tier it v.oiiM |h..|

■"TPIIS coiislfTufir a peculiar iHMirciTnf 
th c 'T tfll af. Which thr* statute 1b 
airiic-d.T Ilick lin  v Orbed;, US 
518, 525-528. 57 J, Kd 2d 397. 98 S 
Ct 2182 (1978) (quoting Toomer v 
Wilsell 831 US 385, 398, 92 I, Kd 
MfiO, G8 S CL 11515 (1918 ). Second, 
(lie Court must find a "substantia! 
it lat’Tmship”  between tho evil and 
the discrimination practiced against 
the noncitiz Id., at 527, 57 I, lid 
2d 397, 98 S CT 2-182.

Certainly the right infringed in 
this case is "fundamental." Alaska’s 
,statute burdens those nonresidents 
who choose to settle in tho Stale.' It 
is difficult to imagine a rig l.l more 
essential to the Nation as a whole 
than the right to establish residence 
in a new Slate. Just as our federal 
system permits the Stales to experi­
ment with different social and eco­
nomic programs, New Stale Ice Co. v 
Mcbmunn, 285 US 282, 311, 76 L lid  
7-17, 52 S Ct 371 (19321 (Rrandeis, J., 
dissenting), it allows the individual 
to settle in the Slate offering those 
programs best tailored to his or her 
tastes.’ Alaska's ciieiMnhrnnce on the

SIIC li oil np,C'li;iMil dclir ie n h jiT lin im h li.
I t r ' I ' t iF  "M tir r tr r r ' I f . ,iV*<i’ir  m i m in r i ' s S i i T i ls J . .  

.r o l i i l iv c - t o  l h c  h vm  lilM e n jo ye ri lij*  S v s t itrn ts . 
I I  is  i i i i i i o i l i T i . i l ,  fu r  p m p ii- 'e s  o f Ih e  I ' l iv i lo g c n  

nm l l im m in i l io s  (3 m i.se , I Im t  th e  n o n re s id e n t  
m ny e n jo y  o h e n e lit  in  ( l ie  n ew  .' i l j i lo  l lm l  lie  

l. ic k e d  c o in p le lc ly  in  h is  fo rm e r  S to le . The 
C Im ise  o d d resses  o n ly  ( l i l lo r e m v t  in  Ire n t-  
i i k t i t : i t  doe:> no t jm lite  Ih e  i |u n l i t y  o f  t re a t-  

i i i i ' i i l  ii S l id e  n lli 'n d s  c it iz e n s  n m l n u n e ili/ iT in .

7 . S e e  n ls 'J  l lo ld w ln  v ( J . A . f .  f !t'* 'lli ;, to r . , 

2 ! l l  I ' .1:  f i l l ,  ri'.'.t, 70 I ,  Kd I lK l i i ,  f if i S  C l  107 
I K K If il ( Ih e  ( . 'o i l i i l i l t l l io n  " iv n :i I j m u i i l  upon  l l ie  
t l ie o iy  l lm l  Ih e  peop les o f  Ih e  s e v e rn i s l . i l e t  

l in e  I s in k  o r in v iiu  in is - l l ie r .  nnd  l lm l in  Ih e  
lo o i: r u n  p n is p e i i l v  n m l re .lv n t im i m e  in  u n ­
ion  m id  nut d iv is io n " ) : 1‘n o l v  V i ip in in ,  n W n ll
KIM. Il'l), P.) I, I'M .T.V7 lISII!')   I. n il I,mil
mine piovisinn of the kind leimwii'i’ froio Ihe 
: li.'eu.i nl eneli S ln lc the disnlolilie, ol illicit' 
nl'*' in  l|ie  oilier Stiil*». mid |;i»'Si»»; ll.em
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right nl mm residents to s it lb.* in 
that I5tam. therefore, must satisfy 
th*’ dual standard identified in llic k ­
lin.

Alaska has nni. shown thal its new 
residents arc the "peculiar source" 
of any evil addressed by its disburse­
ment scheme. The Slate does nut 
m i’ue that recent arrivals const il til t: 
a particular source of ils population 
turnover problem. Indeed, the Stale 
urges thal it has a special interest in 
persuading young adults, who have 
grown to maturity in lh*' Stale, lo 
remain there. Uriel’ lor Appellees 35, 
n 21. Nor is there any evidence that 
new residents, rather than old, w ill 
foolishly deplete tho Stale’s mineral 
and financial resources. Finally, al­
though Alaska argues that its 
scheme compensates residents for 
their prior tangible and intangible 
contributions to the Stale, nonresi­
dents mo hardly a peculiar source of 
the "evil ’ " f  partaking in current 
largesse without having made prior 
contributions. A multitude of native 
Alaslmns-—including children and 
paupers—may Imve failed to contrib­
ute to the Stele in the past. Yet the 
State does mu dock paupers for their 
prim failures lo contribute, and it 
awards every person over (hi- age of 
18 dividends eipial to tin ' number of 
years thal person Ims lived in the 
Stale.

Even i f  now residents were the 
peculiar fiance nf these evils, Alaska

v p n li ly  nf priviliT.i- with rili/cna nl lliiwc 
Stall-, llu- Ib'pi'lilli- would have t oiiat ii nl c.l 
lillli* Pinri' limn a It',arm' nl Sim.'.; il v.milil 
lint linn' ifolit.t il nlcil I lie llnim i wliirli now 
rxMs"*; IMwnril" v Calil’i'iii'a. Itl-I I'S  Kill, 
17.1, si; I. IM 1 1 ‘».»;:» s ('i fifi i i! ' l ln io ii- 'in i
11* 'Il p in l i i l ' i l ' i  " i i l l 'T i ip lK  m i t i l l '  p a i l  n l l in y

i-inifli* Stale In  (m i I i i I c  itm-lf Imnt itiHiiiilIii-n 
I' liin in n n  In  n il  o f l l i c in  b y  r r :  l i . i i h i n r  U n ­
it  n n s p n iln l in n  n | p t'IM 'll'i a m i p in p i ' i l v  m in u s
il- li'iiili'i'i")

has not chosen a cure that In-ais a 
"f-aihstanl ial p la tin ii-h ip " lo the 
malady. As the dissenting j u d g e s  be­
low observed. Alaska’s scheme gives 
tlie largest dividends to residents 
who have lived longest in the Stale. 
The dividends awarded to new lesi- 
dents mny lie too small to encourage 
them to stay ia Alaska. The size of 
these dividends appears to give new 
residents only a weak interest in 
prudent management of the Slate's 
resources. As a reward for prim rnu- 
(ribtilions, filially, Alaska’s scheme 
is (juite ill-suited. While the phi use 
"substantial relationship”  does not 
require mathematical precision, il 
demands al least some recognition of 
the fact that persons who have mi­
grated lo Alaska may have contrib­
uted significantly more to I lie Stale, 
both holme and after their arrival, 
than have some natives.

For I lies** reasons. I conclude llm l 
Alaska's deb'ii.;'iii(-n t scheme 'io  
lales Article IV"s ITivileg's and Im­
munities (Tan—. I thus ieach tlic 
same (!•" tina lii'ii as tin- t'om i. but 
along a cntiise tin t mine precisely 
identifies the evils ol the thallcnr.ril 
statute

II

The analysis outlined above might 
apply to many cares in which a liti 
guilt asserts a right to trn* i*l or 
migrate intorsla'i'.” To hi- ioi i tn :.

8. All) tlm«ili<*n.il i«" ttJ'Tt’v i c**i i i m •*•••••••!.
fo r 1‘XIIMH'lt*, I l lM l t  I l 'H U fS h li Ml * \\||M It.*V» 

t*\i i r ir .u il l l t c i r  i ii h i !•» • * I h* in  > S l i i l r  <1 • i 

••iilly Iroin huif'/'i li*m» r* Men' l!u« i iml 
tO Mil) , lu m i'V n r I I I  il oU 51 h I «*«|%lII: Itf- Iilw  
w m iiIiI I ii i I ‘v n i l i u v  u i i i ' i i  lit*- I'm  ♦hi'**** h iu I 

l im n m i i l i t i i  I ’I o i i t  Ih e  i l t i i i  M " 'i,t l n  I* 'k \
r i  ’j i i i f '  tm  i i l  ti|*lt«*l«! sti S  i n  v I**a i i , 11• • I s

.p.* I .  I *1 ".'i s  i *i h ' t  ' | m ; m  i .•„*

y r  i i  * •« *f :tin  i ■••i m "  I«u \ * »i* | •' f t  i* !
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i>.*' would romr ns no surprise. A eli­
te I V s Privileges ;md lin iiiiin il ins 
'knise lias enjoyed :i long ns‘ orin- 
cm tv illi tlm rights to travel nnd 
• inlcrsttde.

I Im Cliuisc derives fiotn Article 
V of the Articles of Confederal ion. 
lie latter expreusly recognized n 
••tlit of " f r i*2 ingress and regress to 
•u<l from any oilier Slate," in ndtli- 
ion to I'liaranteeint; "the free inhah- 
tants of each ol I host* slates . . . Ihe 
uivileges und immunities of free 
•it irons in the several states."’ 
■ /lido the Framers of our Constitu­
ent omitted the reference to "free 
agrees and regress,”  they retained 
lie general guaranty of "privileges 

.aid immunities." Charles Pinckney,

who drnlted tho current version ul 
Article IV, told tin* Convention that 
this Article was "funned exactly 
upon the principles of the •1th article 
of the present Confederation." 3 M. 
Farrand, Records of the Federal 
Convention 112 1193-1). Ooimnenla- 
tnrs, therefore, have assumed l in t  
the Framers omitted the t*xpn:?s 
guanmty merely because it was r e ­
dundant. not because they wished to 
excise the right from Ihe Constitu­
tion."

Karly opinions by the Justices of 
this Court also traced a right to 
travel or migrate interstate to A rt i­
cle IV ’s Privileges and Immunities 
Clause. In Corliold v Coryell, I? F Cas 
510, 552 (No. 3,230) (CC F.I) Pa

l-.in- i i i  viv.'il u ii.Iit lli>- itiiuli'M* outliiied 
at-.ivr. Iii S-isnii the  Slulc slimvi'il Ili.it IKilirrs- 
idi-nU wen* a  |i<-ciili:ir snu rtc  ol tin* evil ud- 
ilrr.-'Md liy its ilui.iliun.it residency rii|nire- 
i.ir nl Titos*! |i' isniis could inisp'iiivseiit Ihe ir 
al'.i, Inin i;t In Imva and obtain divorces tlm t 
'•onlil he •.nsi'ijililile In collateral iillnrl; in 
■ dii-r S in 'e.<' I0W JJTiOTptldTTmSfmnblv'rC^ 
|WTT»r*Tnfn.-. |n-'!ill*m by requiring nonn'ii-'*, 

ili.nlMw^lertVn1 i"lr ile llie ir I k i i i i i  fide residency 
tin nne y in r  belon 1 I'Miiinm;; n divorce. I am ,, 
. ■•nlidial d ia l I In- ani'Ki-is developed jn I lick- 
Iiii v <M-«cl;, snpi.i. v.ill aileipiai'-ly iili'iiiifj'^ 
lirTir riirTniiale'diirntiniial residnncy requirn-- 
-fliifilT-r -, N

II. Ilvi'ii I i-lnri* mliriiiirut of tin* Article--', a 
b v iif tin- ciiliiniiM evplii'illy prnli eli-il In-,- 
ili'ii, uf in, -\ i-iiii-i 1 1  Tlic liimde Island Cllitrli-r 
-.im- iininlii-rs id t lilt Colony I III- rigid "t-j 
| r  - end l> pns-e c.illi liei'diiiiie. inln iii.ll 
I Inihi;-Ii llu- rr-l of I In- I ini’lisli Cnllnnii s, 
ii|.'Mi il- ii I im-IoI m il civill rtc-ii'inns"
i. 'i ,fi l lu  i* llnr.'iiii Pe Ills in tin- Ciiii-.lilu 
i *n • f | T-'-i. p |V, 1 I S/.fi I lliei i -i 1 1 -■ 11 1 - 1  I liali el.

I b e  M  * —. it'll i i—* I I : .  I ! ,s ly  n l l - i l - i  l i e s  p in ,  id l'd : 
" l i . e i j  i i i . i i i  e l in  w it h in  tin-, d l i l ' i  i l i t l in n  
- i-a ll ha-.-- lu -e  l ib e i l ie ,  n n l w ith  M a in l in e  a n y  

I m i l  le iv .e r , In  I' i in - le  b n ll i )-jm i-eUe a n d  Id s  
l l i l i l i t ie  a l I III il' p li-a .- llle  in  I i l l  llu -  H llllie ,
I i i  , i\ n led  t l i i- i i '  be  In i Ii g a ll i l l ip i i l i i i ie n l  In  lilt-  
c n n l ia r ie  "  l d . n l  I i t l  M a-. a i l i i i v l l i ;  s lm w t-il 

- .a ilir i I I tu- -.anti l i ln - in l i ly  In  Im e ir . iH 'lv  ell- 

l , - i i l l , ;  tin- i- iln n y ;
II...-, pi- ,;-J, "!li> i f " ilpiii- pi -f- 'iin: Un­

true  Christina Iti-ligion shall lire lo us from 
llu- T iranny nr oppri^-iion el llieir pi-r.-n-.u- 
tors, or from ramynu. w arn s, nr llic- like 
necessary nod cnnipulsnrie ta ie e . They r.bnll 
be L-iiterlnyncil nnd succnilred iirmmg us. tic- 
cnrdini; lo llr*l power and pnnli-nce i;od shall 
give us.” lin'd.
Tlii'-n nlliludes c-mlmMed wif{■ 1 1,.- na*P! re 
Mrirtive views prevailing in •s-veiilcentli cell- 
In.-y Kuro|ie. See r.eiieiallr id., al llid-171.

'0 . Sec, eg., I'liafi-e. Mlpia, :*l IMfg Noli*, 
v In.- High! to Travel and Ive lnsino.-iry Znning,:>li I In.tings 1.1 s-lfl. fi.aM ,Srg) ilflf.'ii; (nmnu ill.
Tile Rigid lo Trnvel: In Sc.iu-li ol a Cnnslitii- 
tim id Source, r-5 Neb I. Itev 117. IIII 1*20. n r
1-! Il!l7ftf; Comment, A S h ir t  S.-rulini of llu* f 
lliglil lo T im  el. 22 PCI,A I, Itev 1 1 »». I IM . a 
7 IIHTfil.

See also Austin v New llniiipsliire, -ISO I.IR
c.'.ii, iKii, i:i i. i-:.i 2 d r.:io, nr. s  c i i iu i  iip to)
lA rlid e  IV of llu- Articles nl' I'niifedeiidlen 
was "I'nrrieil over Inln llu cnmily iiilicle of 
tin- ('onnllliiliini in brielei Im n bill with mi 
eii,:in;i' nl i.oli.laiic- or ini* id. in.less it was lu 
U lengthen llu- farce of I In* I'lillll, iii fii.'iliinn- 
im; a single uiilion"!; Unllvd Slides v 
W heeler, 2-fi-l US 2.111. 2 d I, fifi I. lid 2 .J 270, It 
S Ct t:i;t I1II2III ("Iln.. I ex I ol Al licit' IV. !i v>, ..I 
the t'liiiMilulimi, m akes leanife-.l llml it. vaei 
drown with nTerence lu tin- coiie.-p-mding 
ckiii-." nl the ArtIt'lie* "I t ‘mile<lernlimi and 
iv.i.'. intended l"  p> ipi tiin le its liniitidii'ii**;
im! . . . Ili.il view Inis I i n m i ciiiu'lie-iii 1 1

■ i | l " l  a- t "  I'-a-e  nn  i- i- 'ii , In i I .n i i l i in e r -  v " i .

IH23I. fur cx-'iinplf, Justice Wttshintf- 
tun (‘Xpl.iiiiotl thnt the Chut:*.* pit.*- 
Iccts llic  "rig lil of n cili'/cn of tnu* 
sPili* lo pass through, or to rosiili* in 
nnv nthcr stale." .Similarly, in Paul 
v Virginia, 8 Wall 1C.H, IRQ, 19 I. IM 
357 11 RliiU, lie.* (j- ttr l louiul thal. out* 
of Ihe "umlmilil|eil|" effects of (lit* 
Clatii-L* was lo  give "Ihe cili/ens of 
each Si a It* . . . llu* right of free 
in'Mors into other Slates, ami egress 
from I hem. . . ." See also Wanl v 
Maryland, P.! Wall I IS, <130, 20.1, Kd 
*11!' (lR71k Finally, in l.'n ilctl Slides 
v Wheeler. 2" I IJS 2S1, 297 -2!)3, (i5 
I. Kd 270. -II S Cl 133 (1920), Ihe 
Court found that Ihe Clause fused 
two distinct concepts: (I) "Ilie  rigid 
of citizens of the Stales to reside 
peacefully in, and lo have free in­
gress inln and egress from”  llie ir 
own Si,ales, mul l2> I he t ight to exer­
cise the same privileges in other 
SUiles.

History, therelbie, supports assess- 
men! of Alaska's scheme, as well as 
oilier inliiugements of Ihe right (o 
travel, under ihe Privileges und Im­
munities Clause. This Clause may 
no! add less every eonceiviilile type 
nl discrimination thal ihe Ctmrl pre­
viously has dcuominnlcd a Lunion 
on inlerslale trnvel. I believe, how 
ever, thal application of ||\e P riv i­
leges and Immiinilies CImise lo con­
troversies involving tho "rig id lo 
t ravel" would al least begin I lie la-d; 
of le tin iliiig  this elusive rigid with 
(lie constitutional principles il em­
bodies. I ’efatise I believe I lint Al is- 
ha's distribution scheme violates llu* 
Privileges nnd Immunities Clause of 
Article IV, I concur in llu* Cnnrl's 
judgment insofar as il reverses the 
judgment nf Ihe Alaska Supreme 
Court.

JusticelToliiupijst, tlis*enling. A

ZOHKT. v '
72 I. i!
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Alaska's d iv id '-m l d is tribu tion  
scheme represents one Stale’s elldi! 
lo apportion tim'tpii* economic bene- 
lits among ils cili/eus. Altliongb tin- 
weallh receiveil lri*m Ihe oil dep.nils 
of Prtulhoe liny may lie *ptile unlike 
(lie economic resources enj'tyeil hy 
most Si,-it"!:. Alaska's di liilm lion  of 
llia l weallh is in .‘.tihslaiice no tlilfe i- 
i*nl from any ell*.-i Stale's alloc.ali ni 
o f ecti'i'-mi*: hem-lits. The *li.* l i  ilm 
lion scheme heing in Iln* nnl me ol 
economic regulation, I am al a bi s 
lo see the. ndiniiali'.y In-bind lie* 
Conti’s invalidation of il as a denial 
til espial protect ion. This Com I has 
long held I hat stale eoenemic r* »*ul.i- 
tions are presuinplively valid, a.nd 
violate Ihe Kinirleealh Amendment 
only in the rarest ol eirciimsl.uires

"'When local economic rej;iil;i|t.iii'r' '  
'TS^elinirchgcd' solely as v io la tin g ^  

the Equal Protection Ckvi«e, th is /  
r Court consistcnl ly dtifeis to leg is -^ 
‘ liTTlWddfenliiiVllions as lo fjn*
Tlesirability of particular‘s'nuTTmi 

■Tllscriinimdioiis See, e.g.. I el.-n- 
hausen v l.al.e Shun \i»! > I ’.n*- 
Co. - ii i i I is :i*;»; i.ir. I, i -I :i p 
»»:: s ci in"ii iP'.ji -Hnir-fJi -n>

<drrirtTTOiTldlT’TT:)iiipo-l.s Im ii la inc  i- 
Itti Tpprsonnl r if th ls  o r  i*-- i l i tm n  > 

'T ip n  in h c r lh t f l y  Miaperl ib 'i im ;-^  
lions such a** race, rel ig ion. i*r"
iftTFTiTigf  ̂ fiTir ni-n*n«l'i»." pfesiinn<9
Ih e  cO hS l i l td io n ah ly  o f  I In'* slaffT- 
to r y  d isc r im iiv i l ion*  a i d  r e t p i i r9  
o n l y  t h i l l "  t h e  ClaSSilicaliVm rltTH 
lenged  lie* r a t i tm a l ly  re ln lcd  toTT^ 
lo g i i im a le  s l a l e  * intt*reft. S l i d t y  
i tre  n c co rd fd  w ide l a l i lu d e  in H i t  
I'egtilidinu ol ll i i ' i r lor-ul ernnuiiTte 
u n d e r  t h e i r  po lice  piuveis, a n d  r a ­
t io n a l  d ls l iu e t io nv  m ay  In* m ad e  
w i lh T i ih s l a n l i t i l l y  less Il ian ninth* 
f i n a l i c a l  (•xaclilnded N eu  O i l e a e s
v I h ik e s ,  p.*: H:> •••tv, ;*•»:». i;» I .  I d
! \ l M l.  ibi f t  i.i i :■

i
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also Minnesota v Clover Ixiuf 
Crane v Co. MU US 45(5, GG L Ed 
2d r ji) ,  101 S Ct 715 (1981); 
United States Railroad Retirement 
Uoarcl v Fritz, 140 US 1GG, GG E 
Ed 2d 3G3, 101 S Ct 453 (1080); 
Hughes v Alexandria Scrap Corp. 
420 LIS 704, 40 L  Ivd 2(1 220, 0G S 
Ct 2488 (1070).

Despite the highly deferential »p- 
roach w h r 'i we invariably have 
.then toward state economic rcgula- 
itms, the Court today finds the rct- 
oactive aspect of the Alaska distri- 
uliou scheme violative of Ihe Four- 
eenth Amendment. The Court con- 
ludes thnt the Stale’s first two justi- 
icntions are not rationally related to 
he retroactive portion of the distri 
mtion scheme, and that the third 
ustilicalion—the reward of citizens 
or their past contributions--is not a 
ogitimntc stale objective I ’.ut the 
llcgilimncy of a State’s recognizing 
he past contributions of its citizens 
ms been established by the Court 
mly in certain cases considering an 
nliinpemenl of the right lo travel,' 
md the majority itself rightly de­

I. 'I'll* 1 Onuit rvtief* U |h ii i  .Shapiro v Thump- 
• .I’M its i;irt, 22 I. lilt 2 d <100. M!) S C t 1322 
l!»::<l. und '. Inmlis v K lim1, '112 IIS 'I I), .'I? t, 
1.4 24 CM, SKI f. Cl 2:'.:«l < isi.Vli, a holding llml 
.M i-l»«i am} mil justify iln 4ividri,4 •lislritiu- 
tiuii iclii'im* l«> n dri4rr lo ii w ard  i l l  citizens 
Im llwir part conlriliiilions. In Slmpim, ho»- 
H er. I In- Courl found ilmt llu- ilno iim alion nl
ii-.m- "louilii'|4 | on llic Inmlnmi-nlnl rip.ht of 
inli r.-l ilo iiinvriiii'iil" nml llii'ii'foio could Im 
I'isliliiil amiv if il |iioinnli'4 i i  ‘'mm/m/Mu/: 
-I'lli' in lrii M," .T.' l I IS, nl isl'l, 22 I. I'M 24 
ill'll, r.'i S Cl 1.122 liiii|4 iiisis in mli'iimll 
Siiiiil.nl>, Vlandis Coimrni'il llm ili'lil lo 
liinvi* lo nml rslnlilisli i.'s id in iy  Iii fimnri'li- 
i i i i , nml imiiil .mly in dictu tlml nw indlni; 
lili/ru* liir llmir |>n:(  coiil. ilm lwns was i i i i  
ini|H rioi' sildo Male nhjivlive, fv.e 412 US, nl 
-l-l!» IM*. n 0, :i7 I, I'M 24 113. IKt S Cl Z.CIO 

Alllioiidi I Imvn I'xini'ii'oil my illsnrnm' 
int'ii* v.i*ii itiir. i.oMim: n n l  m ilm ii | 1 it in­

clines to apply the strict sen tiny  
nnalysis of those righl-to-tr.ivel 
cases. See ante, at — nnd n G, 72 I. 
Ed 2d G77-G78. The distribution 
scheme at. issue in this case impedes 
no person’s right to travel to and 
settle in Alaska; if  anything, the 
prospect of receiving annual cash 
dividends would encourage immigin- 
lion io Alaska. The Slate’:' l l i i id  
justification cannot, therefore, he dis­
missed simply by ipmting language 
about ils legitimacy Iron* light-lo- 
travel cases which have no relevance 
lo the question before us.

So understood, this case clearly 
passes equal protection muster. 
There can he no doubt thal the state 
legislature acted rational!/ when it  
concluded that dividends retroactive 
to the year of statehood would "rec­
ognize the 'contributions of various 
kinds, both tangible and intangible,' 
which residents have made during 
llie ir years of stale residency." VVil- 
linnis v Zobel, Gif) P2d 448, 458 
(Alas 15)80). Nor can then- he any 
doubt that Alaska, perhaps more 
than any other State in the Union, 
has good ream'll for recognizing such 
emit l ibations.’ Recalls,.* tho distrihu-

lmv-1 Ci i i-Ch , ».<-<• Memorial Illiqu id  v Mnri- 
ni|iii County, 413 US Z.Mi. 2HII-2H7, 39 I. IM 24 
21'ii, ill S C't 1074 114741 ll!i'litu|i>i>4, 4., dim 
sen I inj; *: Vlandis v Klim-, 41'.! US, lit 40H liiii. 
37 I, IM 24 03, SCI S Ct 2230 (sinnel, limn- is
i i i i  i i  I In  rc-l.v ii|»m I lm t  'lie  lent ini; |<>>> i I inn
I'.i'it' 'lli'' mujmity iloi'ii nut nn.'ilye' lliiii ns n 
i i;:lc lo lrm e l cnw*. (Vmp.'irr nnli-, n*. —  nml 
n (I, 72 1. I'M 24 (>77—«-'7M, with M'-emrinl 
Iln pit-il v Mnrii'u|m Cntlhli, ll.'i US, nl :I0I~ 
242. 3!I I. I'M 24 304. Ill S Cl 10711. nml 
Slmpirti v Thnmp-mi, .'I'M US, nl 434, Ole, 22
I. I'M 24 004. KH SC I 1322.

2. An llm Alaska Supreme Om it nuli'il, 
Iliii.se* wlm linvt* limit in I'm: i llm j* nr
•<l iii. I'lnti'liiHsI linvi* Imriii' timinnnl m pomes 
i i i i i I lmnl:4iipi:
" 'A  !!••'.i*lniiu'iit mi'll iik tlm mm I'lnlimlii'il in 
llm Alnntn cuii-l it lit imt, . . iv it Ii iln cnmph to 
rniii'i* nf linvi'i'iniii'iilitl t i-ii in-f-, iv«n es|.»'«i-

’/ O i lE E  V WII EI \ M S  
72 !. ICil 24 072

tion scheme is thus rationally based, 
I dissent from its invalidation under 
llu* guise of equal protection analy­
sis.1 In striking down tin* Alaskan 
scheme, the Court seems momen­
tarily  to have forgotten "the princi­
ple (hat the Fourteenth Amendment

nivu *'nr n Slnlo ivilli limili'4 tiuim-.i nl tesn- 
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■milin1 1 >-uin-il oily jn tlm riinliimntnl Unili ' 4  

St-il in.
Accordingly, revenues wen* small. Yet, tlm 

ili.'innmls were gienl. Tlm S late I'ovornnmnl 
Inul In prnviile nil llm i!nvoriiim"i(al seivicos 
mill social o il'll ii'.'ii] nnpiiriil hi unwl.'tii 
American siivi-'ty. l-'nr inslnnce, it mnilil Imvc* 
lieen relnlively simple Iii lunhl n few riiinl.*;. 
furnish normal police prelection, mill ■•sir a- 
lish tin: custimiiiry school f:n iliti"s llnl limit­
ing wns normal in Alarlia; il wiik nml remain*: 
n land of siiporlntivo*. .Subarctic i'ii|*ini'i'riii|', 
is relatively n. w, hilt Ihe S ta le  would have tu 
face llm pniMein of | k *i  mafrnst comlilions 
Ihul freipmnlly ciiiim- llm loaillup In Imcklc 
anil lieni'o. I'nlict* prnlectiim would have lo Im 
provided Im nil a rea onc-filtIi the r.izo of Ihe 
forty-eight Uniled .Slule'i Inil with veiy few 
roads avnilaltle. Flying would hociinm n way 
ol life for Inn enliiici'iimnl ollieials ns well as 
oilier Alnskuii:l'-nii ospi'iruio way ol life 
"Mlisll a. Imols" sca lle ii'l along Ihe Aleliliao 
I'loiin. tininif-li llm Yukon Valley, nml on llm 
f.M'nwniil I'ciiiiMilii and Ihe islands of nnnh- 
I'UKli'in Ala. I.a v.eie e i |  ensii'" In maiuhiiii. II

gives (Sh» ledeiiil c.uirtr no powei In 
imposo upon (lie Slnlrs their view o| 
what const it ul es win* ccounmir or 
social policy." Dandi iilgi* v Williams, 
3!)7 US 171, 4Hi. 25 I. IM '.M f t  I, fl'l 
s c i  ii5 :t(D '7ni.
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November 26, 1982
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FEa 28 I983

Gerald L. Wilkerson 
Legis ’.ative Auditor 
Division of Legislative Audit 
Legislative Affairs Agency 
Pouch W  
Juneau, Alaska 99811

The Honorable Carole J. Burger 
Commissioner
Department of Administration 
Pouch C _
Juneau, Alaska 99811

Re: P i o n e e r s’ Homes; Our files:
366-188-83 and J99-101-80

Dear Mr. Wilkerson and Ms. Burger:

I . INTRODUCTION

The Division of Legislative Audit has posed to this

department two interpretation questions concerning the statutes

establishing the Alaska Pioneers' Homes program. The Department of

Administration has sought che assistance of this department with

administrative regulations that raise fundamental questions as do

the validity of the program.

The Alaska Pioneers' Homes program is one of the oldest

Alaska institutions. It was established by the First Territorial

Legislature in 1913 and has continued uninterrupted fcr nearly 70

years. Its oper iticn was continuously approved by Congress until

195s. when Alaska oecame a state and congressional reviev; of

3 Z . C 5 L H
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territorial actions was no longer necessary (Organic Act, §§ 9, 

20). Originally geared to prospectors, the program has always 

had as its goal the housing and care of persons who have lived in 

Alaska a significant period of time. „

Relatively recent United States Supreme Court opinions 

have placed that fundamental element of the program in severe

jeopardy -- the Court has ruled thar discriminations between j
• " ■ -* *

persons based on length of' residency are often unconstitutional. 

The opinions of the Court leave only a few narrow arguments j 

available to save the program. *

I I . SUMMARY

In a September 20, "1982, letter, the Division of Le g i s­

lative Audit posed two questions regarding the legislative intent 

behind AS 47.25.030, one of the statutes governing the Pioneers' 

Homes program. AS 47.25.030 provides, in relevant part:

A citisen of the United States over 65 years 
of age who is a resident of the state and has 
been a resident for not less than 15 years 
continuously immediately preceding his a p p l i­
cation, but who is not destitute, may* on 
application be admitted to che home upon his 
agreement to pay to the state a sun for each 
day as the Department of Administration con­
siders sufficient to compensate the state for 
the cost of care and support of the person at 
the home.

The division wished to know the intent behind the "sufficient to 

compensate the state" language and whether the legislature wanted 

destitute persons (those eligible for admission to the Homes
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under AS 47.25.020) to have priority in admission over those able 

to pay.

In addition, the Department of Administration has 

requested our assistance in drafting and reviewing proposed r e g u­

lations tor the Pioneers' Homes. These regulations include 

implementation of the statutory standards for admission set forth 

in AS 47.25.020, AS 47.25.030 and AS 47.25.035. Briefly, these 

standards are that persons of any age who are "destitute and in 

need of the aid or benefit of the home because of physical d i s­

ability or other cause" and have continuously resided in the 

state for 15 years may be admitted to the home without payment. 

Non-destitute persons over the age or 65 who have continuously 

resided in the state for 15 years may also be admitted upon 

payment of a certain sum to the state which is "sufficient to 

compensate" the state for their care. The 15-year continuous 

residency requirement may be forgiven if the applicant has 

otherwise resided in the state for 30 years.

Under AS 44.62.060(b), this department must review each 

regulation and make a written statement concerning a regulation's 

"legality, constitutionality, and consistency with other r e g u l a­

tions." AS 44.62.060(b)(1). The lieutenant governor may not 

accept regulations for filing unless there is such a statement 

from this office approving the regulations. This opinion sets 

out cur constitutional analysis of these regulations.



The courts, analyze residency requirements under d i f­

ferent standards of review* depending on w h e ther the right or

b enefit denied is a " f u n d a m e n t a l  political right11* o q  "a basic*
- • * ... " 9 '

n e c e s s i t y  ..of--life." M e m o r i a l  Hospital v. Maricopa C o u n t y . 415

U.S. 20 (1974); Hawaii Boating Association v. Water T r a n s p o r­

tation F a c i l i t i e s . 651 F.2d 66i (9th Cir; 1981); Williams v. 

Z o b e l , 619 P . 2d 448, 453 (Alaska 1980), rev'd on other g r o u n d s ;

Zobel v. W i l l i a m s , __  U.S. __ , 72 L.Ed 2d 672 (1982). If.access^

to the Pioneers' Homes is considered to be access to a "basic*

necessity of li?e," then thp state must show*that a distinction /)
fl

based on length of residence is "absolutely necessary to promote 

a compelling state interest" -- a test that is rarely met. ] 

Williams v. Z o b e l , 619 P . 2d at 453. The P i o n e e r s’ Homes r e s i­

dency requirement w o u l d  not survive this analysis.

On the other hand, if the Pioneers' Homes p r o gram does 

not involve access to a "basic necessity of life,” then a much 

less strict standard of review is used, and arguments can be 

advanced for the constitutionality of the program.

We believe that the Pioneers' Homes program arguably does 

not involve access to a "basic necessity of life" so as to invoke 

the strict standard of review. Consequently, there are defenses 

or the constitutionality of the entire program.

Finally, it is our opinion that the destitute and 

disabled have priority in admission to the Pioneers' Homes and

Gerald L. Wilkerson and November 26, 1982
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the statutory requirement that non-destitutes pay an amount 

"sufficient to compensate the state" was not intended to mandate 

the recovery of all costs of a person's care.

Our conclusion that the Pioneers' Homes program can 

possibly be sustained does not mean that we b e l i e v e . a  court 

would, if faced w i t h  the question, necessarily rule that it is 

constitutional. In other words, while there are legitimate 

arguments to defend it, we cannot guarantee their success in 

court. Indeed, there are numerous serious and potential fatal 

attacks that could be mounted against the entire program. But, 

since the program has continued u n i n t e r r u p t e d  for approximately 

70 years, we believe that it is appropriate for the courts rather 

than this department to make the final judgment rejecting all 

serious arguments in support and, if it is the proper conclusion, 

stopping the program. In the absence of that court ruling, 

therefore, we believe it is appropriate to continue the program 

and finish the proposed regulation project.

III. ANALYSIS

History

Before addressing these questions, a brief overview of 

the history of the Pioneers' Homes program is helpful. The 

Pioneers' Homes program has been an important institution in 

Alaska for almost 70 years.

In 1913 the first territorial legislature in Alasca 

accepted the offer of the United States government to turn over

Gerald L. Wi l k e r s o n  and November 26, 1982
Carole J. Burger Page 5
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some M a r i n e  barracks buildings in Sitka for use as a home for 

indigent ailing persons who wished to stay in Alaska. Chapter 

80, SLA 1913, set up a three-member, unpaid board of trustees to 

manage and control "a home for indigent prospectors and others 

who have spent their years in Alaska and become dependent." The 

home was declared open to M [e]very worthy pioneer, or other 

person, who shall have been a resident of the Territory of Alaska 

for five years preceding his application for admission and who 

shall n e e d  the aid or benefit of said Home in consequence of 

physical disability or other cause within the scope of the regu­

lations of the board." 1/ The legislature appropriated $10,000 

for the operation of the Sitka home. 2/

1. A l t hough nothing in the 1913 act specifically limited e l i g­
ibility to men, this apparently was the intent, as evidenced by 
§ 6 , ch. 64, SLA 1915 (setting up the allowance program discussed 
later in this m e m o r a n d u m ) : ;"Women who are otherwise qualified to 
apply for relief under this Act, may make application hereunder, 
and if entitled thereto shall receive the allowance herein p r o­
vided for, notwithstanding the tact that as women they might not 
be eligible to be received in the Alaska Pioneers' Home."

2. Also in 1913, the legislature established the Board of Aged 
Prospectors Home Commission, to "investigate as to che climatic 
and other conditions of the several hot springs in Interior 
Alaska, the adaptability of same for use as a home tor aged 
prospectors, the title price and possible methods of securing 
same, and to secure options on property adjoining any such 
springs as may be determined upon as desirable for such"purpose." 
Ch. 78, SLA 1913. Apparently nothing became of this investi­
gation, since this legislation was repealed in 1923. Ch. 7, 
SLA 1923. A Pioneers' Home was finally opened in Fairbanks -;n 
1967.
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The home opened on September 2, 1913, with 5 residents, 

and quickly expanded to 51 residents by February, 1915. A c c o r d­

ing to the initial report of the board, operations were success­

ful. A  copy of that report is enclosed with this opinion.

In 1915 the legislature enacted an alternative program 

for Alaska's impoverished older residents.' Chapter 64, SLA 1915 

established a predecessor program to the current longevity bo n u s­

es (AS 47.45): any "pioneer" 65 or older, who had resided in

Alaska for ten consecutive years since 1905 and who was "entitled 

to the benefits of the Alaska Pioneers' Homes" could, in lieu of 

applying for admission to the Homes, apply to the Homes' board of 

trustees for a monthly allowance not to exceed $12.50, to be paid 

out of the "revenues" of the Homes "in excess of suitable pr o v i­

sions for inmates of said Homes and those likely to be admitted 

thereto," and set according to the applicant's needs. The board 

could in its discretion deny the application if it found the a p­

plicant's case not "worthy." In 1917 the age requirement for 

wo m e n  was lowered to 60, and the ceiling on allowances for them 

raised to $25 a month. Chapter 49, 3LA 1917. Chapter 17, SLA 

1919 increased the residency requirement to 15 years immediately 

preceding the application, and specifically excluded from eligi­

bility "Natives or other Indians," who were defined as not being
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"pioneers." 3/ In 1923 the ceiling on allowances was raised 

again, to $25 a mo n t h  for men and $45 for women, and the 

requirement that allowances be paid out of "revenues of the Home" 

was replaced by a provision that allowances were to be paid out 

of money appropriated by the legislature for them. 4_/

The 1929 legislature repealed the earlier acts on both 

P i o n e e r s ' Homes and allowances and enacted one omnibus piece of 

legislation, chapter 65, SLA 1929, "to revise and codify the laws 

relative to the care and support of the destitute and the needy." 

With respect to the Homes, chapter 65 essentially reenacted the 

1913 legislation, with one significant change. Under section 

three, a five-year resident "in need of the aid or benefit of 

said Home in consequence of physical disability or other cause"

3. In 1925, however, the legislature amended the act to exclude 
only "any Indian or Eskimo resident of the Territory who is p r o­
vided for by the Department of the Interior out of the funds of 
the Treasury of the United States or . . . any w a r d  of the 
Government of the United States." Ch. 65, SLA 1925. This 
change, though, was apparently not a substantial one; evidently 
it still excluded most Natives. The 1925 legislature saw a 
heated debate over the exclusion of Natives, with one representa­
tive threatening to tie up the whole program if the exclusion 
w e r e  not lifted.

4. It is unclear whether the allowance program before 1923 was 
actually dependent on whether the Home generated revenue, i.e., 
spent less than the sum appropriated for it. For, from 1915 on', 
an appropriation was made' specifically for allowances. The 
initial appropriation, § 7, ch. 64, SLA 1915, referred to 
"revenue of said Home." But some subsequent appropriations 
lacked this reference. For instance, the 1919-20’b u d g e t , ch. 36, 
SLA 1919, contained separate appropriations for the Home and for’ 
the allowance program.
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was not entitled to admission unless destitute. As a corollary, 

section five authorized, but did not require, the board to admit 

non-destitute ten-year residents over age sixty-five 5/ "upon his 

agreement to pay to the Territory such sum per day as the Board 

m ay deem sufficient' to compensate the Territory for the cost of 

care and support of such person at the Home." 6/ W i t h  respect to 

the pioneers' allowances, section nine lengthened the residency 

requirement so as to cover only those who had resided in Alaska 

continuously since January 1, 1906, and section eleven raised the 

m a x i m u m  allowance for men from $25 to $35. (Women remained at 

$45.)

In 1935 the January 1, 1906 requirement of the al l o w­

ance program was changed to a simple 25-year residency r e q uire­

ment. Ch. 4/, SLA 1935. However, the entire program was 

abolished in 1947 (ch. 73, SLA 1947) probably because a general 

old age assistance program, w i t h  far less strenuous residency 

requirements, had been enacted in 1937. Chapter 2, L. Ex. Sess. 

1937.

5. Although Che Pioneers' Homes are generally thought of as 
senior citizens' homes, there is no age limitation for destitute 
residents admitted under AS 47.25.020, only "or non-destitute 
residents admitted under § 30.

6. The 1929 legislation also provided that the members of the 
board of trustees other than the governor receive salaries.



Several changes have also been made to the statutory 

structure of the Pioneers' Homes program* In 19.46 the provisions 

relating to the board of trustees were overhauled, and a new 

section defining the rights and duties of the superintendent of 

the home was added. Chapter 29, SLA 1946. In 1955 the legisla­

ture added the provision, now found at AS 47.25.020(b), that 

persons entitled to admission (i.e.*, destitute persons) could be 

r equired to pay to the home all income in excess of a certain sum 

(then $15, now $35). Chapter 158, SLA 1955. The same chapter 

also authorized the board to pay an allowance (then $5 per month, 

n o w  $35 under AS 47.25.020(c)) to totally indigent residents. In 

1961 the Alaska residency requirement tor admission was raised to 

the present 15 years, chapter 89, SLA 1961, up from 5 years for 

persons entitled to admission (AS 47.25.020) and 10 for persons 

eligible for admission on payment (AS 47.25.030). In addition to 

these statutory changes, a significant physical change took 

place: the construction of a new Pioneers' Home in Sitka in

1934, built by the WPA on the site of the old Home. 7/

Gerald L. Wi l k e r s o n  and N o Tember 26, 1982
Carole J. 3urger Page 1C
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7. During construction of the new home the residents were 
housed for a year or two, at facilities at Goddard Hot Sorines 
in southeast Alaska.
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Since 1961 there have only been minor changes in the 

statutes governing the Pioneers' Homes program. 8/ The program 

itself, however, has grown tremend o u s l y ; .its budget for the 1983 

fiscal year is nearly $19 million. In addition to the Sitka 

Home, there are now Homes in Fairbanks (dedicated in 1967), 

Palmer (1971), Anchorage (1977), and Ketchikan (1981), and p l a n­

ning is underway for a Home in Juneau. The five existing Homes, 

plus a small senior center in Kotzebue run under contract with 

the program, are capable of housing 635 people.

Although the Pioneers' Homes are capable of housing 635 

people, only 519 people are currently in residence making the 

actual cost per year per resident approximately $36,600. 9/

8 . Chapter 71, SLA 1963, authorized the establishment of branch 
Homes besides the one in Sitka. Chapter 63, SLA 1965, changed 
the dollar figures in AS 47.25.020(b) and ( c ) , discussed above. 
Executive Order 30, issued in 19.68, transferred responsibility 
for the Homes to the Department of Administration. Chapter 118, 
SLA 1968, repealed the prohibition on Indians and Eskimos, which 
had already been rendered ineffective by other provisions of law. 
Chapter 7, SLA 1971, raised the dollar figures in AS 47.25.020(b) 
and (c) to their current levels. And Chapter 89, SLA 1978, 
enacted AS 47.25.035, providing an exception to the continuous 
13-year residency requirement for persons with 30 years total 
r e s i d e n c y .

9. Many of the rooms in the Pioneers' Home in Sitka were designed 
for double occunancy but for privacy reasons are used by only one 
person. Due the growing waiting list, these rooms will return 
to double occupancy as needed. Other current vacancies in the 
Homes are due to the remodeling of the Anchorage -Pioneers’ Home 
as well as to the face that a limited number of beds in the 
nursing portions of the Homes must bt kept vacant to allow for 
emergency use by current residents.
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inis figure and the total P i o n e e r s1 Homes program budget of 

nearly 519 million for fiscal year 1983 may be compared with the 

state's public assistance programs which include Aid to Families 

w i t h  Dependent Children, Adult Public Assistance (former separate 

programs for the blind, disabled, and a g e d ) , and General Relief. 

These programs require a total of approximately $34 million in 

state general funds m a t c h e d  w i t h  $21 million from the federal 

government. Under the AFDC program, over 13,500 people may 

receive assistance in any one month. A family of four with no 

income may be eligible for a maximum of $15,857 per year in 

assistance which would be allotted as follows:

$ 7,608 AFDC payments
3,264 Food stamps

425 Energy benefit
4,560 M e d icaid benefit if needed

$15", $"57

The recipients of AFDC assistance or other categorical

aid must meet a variety of eligibility requirements depending

upon the type of aid sought. All must, however, fall below 

specific income levels to qualify for help.

Of the 519 persons presently participating in the 

Pioneers' Homes program, 515 were admitted under the 

n o n - d e s t i t u t e , over 65 and paying clause (AS 47.25.030), while 

only four were admitted under AS 47.25.020 because they were des­

titute and disabled. Thus, the program now is for practical 

purposes no longer a home for the needy -- at least as the



statutes make that distinction. Instead, the program is more of 

a retirement home for non-destitute "pioneers."

Furthermore, even for the destitute and disabled, the 

i o n e e r s’ Homes program is essentially duplicative of existing 

programs. Alaska has chosen to participate in the medical assis­

tance prog r a m  of subchapter XIX of the federal social security 

program, 42 U.S.C. § 1396, et. sea. See AS 47.07.010. That p r o­

gram provides federal money to the state to assist with medical 

costs of the needy, contingent upon the state's meeting a lengthy 

list of conditions set out in 42 U.S.C. § 1396a. Disabled p e r­

sons entitled to admission to the Pioneers' Homes are also 

covered by subchapter XIX. See 42 U.S.C. § 1396a(a)(10) (state

plan shall provide certain medical services to all individuals

receiving aid or assistance under a state plan approved under 

subchapter XVI of Social Security Act; subchapter XVI relates to 

supplemental security income for-the aged, blind, and disabled). 

Even if § 1396a(a)(10) does not require states to pay for nursing 

home costs of the disabled -- see subparagraph (A) and 42 U.S.C.

§ 1596d(a) -- Alaska has chosen to provide this care.

AS 47.07.030; 7 AAC 43.005(b)(2) and (3).

The eligibility standards under the Alaska program are 

found in Title 7, Part 3 of the Alaska Administrative Code 

(Health and Social Services -- Family and Children Services).

7 AAC 40.170(a) adopts the federal definition of disabilitv in

Gerald L. W i l kerson and November 26, 19S2
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42 U.S.C. § 1382c(a)(3). That definition basically provides that 

a person is disabled only if his physical or mental impairment 

precludes h i m  from engaging in any kind of "substantial gainful 

work." Disabled" persons "eligible' for m e d i c a l  assistance are 

those eligible for (but not necessarily receiving) Adult Public * 

Assistance-tAPA) payments, plus a few others. 7 AAC 43.020(a). 

APA eligibility is defined in 7 AAC 40: a person'may'not-have

resources in excess of‘ $1,500 for an individual or $2’,250 for a \ 

married "couple.. (7- 1\AC 40.270), subject to - numerous resource

^  Gerald L. Wilkerson and November 26, 19S2
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exclusions (7 AAC 40.280— 290), and may not have income in excess 

of certairT a m o u n t s , depending on the person's status and living 

arrangements. These amounts', based on state rather than federal 

law, will be listed in the soon-to-be-promulgated 7 AAC 40.310.

These standards for medical assistance difrer slightly 

from both those currently utilized by the Pioneers' Homes in m a k­

ing decisions under AS 4 7 . 2 5 . 0 2 0 -and those in the. Homes' proposed 

regulations, 2 AAC 30. Under present policies, as set forth in 

the current Policy and Procedures Manual of the Pioneers' Homes 

(the section on admissions policies became effective in F e b r u­

ary 1981), income limits for destitutes are the same as for the 

Adult Public Assistance (aged, blind, and disabled) program, and 

resource limits may be tougher. 'The policy manual sets a ceil­

ing of $35,000 on the value of a.i applicant's property, while

C
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under 7 AAC 40. 280(a)(1) the applicant's home seems to be 

excluded from counted resources regardless of the home's value.) 

The policy manual's definition of disability, though, seems laxer 

than the definition in 42 U.S.C. § 1382c(a)(3) cited above: 

according to the manual a person is eligible under AS 47.25.0,'’0 

if he or she "has a physical infirmity, disability or impairment 

that prohibits activity, or other disability which makes it 

necessary for them [sic] to receive assistance from others in 

coping w i t h  the problems of daily living." The proposed 

regulation on income and resources, 2 AAC 30.03U(a), seems to use 

r  the current resources guidelines, but the Aged, Blind....and j-

Disabled" i n c o m e C ^ E D S t s  (to b e  issued in 7 AAC 40.310) uses^ 

federal Office*--of Management and-Budget poverty g u i d e l i n e s ... The 

p r o posed regulation on need under AS 47.25.020 and 2 AAC 30.040 

approximates current policy on what constitutes a disability. 

Constitutionality of Residency Requirements

Addressing the most fundamental matter first, the 

question is whether the 1 5 -year, continuous residence (or 30 

years of total residence) requirement is constitutional. As the 

former and present statutes and the program's history show, there 

are two separate purposes of the program.

First-, the Homes are to provide care to the destitutet I - •» -/-/AU.! Hi t • -*■'
« • v fv » . r »• ■ —— • * ,,u '•*«n . • • ••«•

'age. . Second, the Homes also are to be'retirement

(
v_
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Homes for non-destitute persons over 65 years old who could pay
_ m

f a r ' their"support.

A state may not deny access to welfare benefits or

"basic necessities of life" like housing and care for the needy

on the basis of length ot residence unless the state can show

that such a classification -is'.absb'ltttely -necessary.'.to- promotie -a

compelling state interest. Williams v. Z o b e l , 619 P . 2d 448, 453

(Alaska 1980); Shapiro v. T h o m p s o n , 394 U.S. 618 (1969). This

"strict scrutiny" test is rarely met. The Ninth Circuit Court of

Appeals recently explained the standard and its application in

the following manner.
   . __

The. right jto travel is ' a fundamental right, 
and -it. !na~s"Tyg^~Yg-cog-niz-ed^thar durational 
res-ideTicy'requirements ■■- because they di s a d­
vantage a class of persons who may have 
recently exercised the right to travel - may, 
in certain c i r c u m s t a n c e s , unduly infringe 
upon this right. In Sh'aoirO’vr'Thomosorry 394 
U.S. 618 , 89 _ S j C t . _ H TFT 2F T T E d . 2d 60.1..
(1969) , the -Court-hel£ " uhconstitutionaI "a 
one^-yeajtydtttatitftsalr-'resldeTrcy' requirement for 
wel-fart’;l-:jp^«t:afl:<;’e-7"'’.The Court stated, 
trowever:‘

"We imply no view of the validity 
of waiting-period or residence 
requirements determining eligibil­
ity to vote, eligibility for 
tuition-free education, to obtain a 
license to practice a profession, 
to hunt or fish, and so forth.
Such requirements may promote 
compelling state interests on the 
one hand, or, on the otner, may not 
be penalties upon the exercise of 
the constitutional right of i n t e r­
state travel." [Id. at 638, n.21]
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The Court held, in Dunn v. B l u m s t e i n , 405 
U.S. 330 (1972), and Memorial Hospital v.
Maricopa C o u n t y , [415 U.S. 250 (1974)], that 
durational residency requirements which 
involved deprivations of the right to vote 
and free nonemergency medical care triggered 
strict scrutiny. In Maricopa C o u n t v , h o w e v­
er, the Court noted that The'-'’3Tnoun t̂ ofw _ 
impact required- to’ give'rise to; the compel-?’ ? 
ling-state-interest, test [has] not been made
clearV' [Id. at 2 5 6 - /J (Footnote omitted).
In^Fisher v. R e i s e r , 610 F.2d 629 (CA9 197y) 
cert, d e n i e d , [447 U.S. 930 (1980)], we noted 
the importance of the "nature of che benefit 
denied." Id. at 635. In fact, Judge
Hufstedler, dissenting in F i s h e r , after 
reviewing the right to travel cases, com­
mented that "The Court [has] indicated that 
the ‘pe n a l t y’ r e q u i r e d t o  invoke strict
scrutiny_. invq.bre s ...a genuinel~r signifhcant-.

. deprivation', *• such as a denial of. the.-basle 
1 necessities.1 (as in S h a p i r o ), or the denial 
of a ‘fu n d a m e n t a l " p o l i t i c a l ' r i g h t ' (as in 
Dunn)." Id. at 639 (footnote omitted) (emph­
asis a d d e d ) ( Judge Hufstedler also noted 
that "Deprivations w h i c h  are only uncomfort­
able are not enough, such as conditioning 
lower tuition at state institutions ot higher 
education upon a one-year residency require­
ment." Id. at 639, n.5.

•

Hawaii Boating Ass^'iation v. Water Transportation F a c i l i t i e s .

651 F .2d 661 (9th Cir. 1981).
••<<— .  — —*v. • —

*"* • t il> t ♦ >| â. *

Denial of access by. Jt.ha,,.destitute to public housing and 

lif e-care*-aid ""have usually been found to 6 e" "significant 

■ deprivations* or d e n i a l s  of "basic necessities "of " l i f e ."
.... . - — t «r • *' ” * * rVA-rf , • .

M e m o r i a T  Hospital v. Maricopa C o u n t y , '4.*5 U.S. 250 (1974); Gole*-*ar

v r H o u s i n g - A u t h o r i t y '  of City oF~"ff&Wcrrt-r -435 F.2d 807 (1st Cir.
 —

1970) r"Strong v. C o l l a t u g , 593 F.2d 420 (lit; Cir. <f-1 7 9 > -  King,.v. ^

N ew Rochelle Municipal Housing. A u t h o r i t v '"'4'4"2~ F. 2d 646 (2d Cir.
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1971) c e r t , denied 404 U.S. 863 (1971). An argument can be made,

however, that these'' b r i n g s‘were- conditioned on the non-existence

of essentially similar, pubjic services.. For example, in Cole the

right denied was access to public housing. The court expressly

premised its ruling that a compelling state interest had to be

shown on the non-existence of an adequate alternative:

Normally, persons eligible for public housing 
have only to sign up and wait six months for 
a vacancy. Plaintiffs were required to wait 
two years before they could be placed on the 
six-month waiting list. During that time, 
thev were forced to live in substandard 
h o u s in?~ Using "penalty" in what appears to 
Fe the right context, i.e., not in the sense 
of a criminal or civil sanction, plaintiffs 

f  and other in their class can truly be said to
A  suffer "disadvantage, loss, or hardship due

to some action."

As a result of penalizing the right to trav­
el, the Authority can successfuly defend its 
residency requirement only by demonstrating 
that the requirement furthers a compelling 
state interest.

435 F.2d at 811 (citations om: r.ted; emphasis added). See also 

King v. N e w  Rochelle Municipal Housing A u t h o r i t y , s u p r a , 442 F.2d 

at 647; Strong v. C o l l a t u s , 593 F.2d at 422; Memorial Hospital v. 

Maricopa C o u n t y , 415 U.S. at 261 ("The denial of medical care is 

all the more cruel in this context, falling as it does on 

indigents who are often without the means to obtain alternative 

t r e a t m e n t .").

Here, however, there are adequate and substantially 

( similar alternatives. As described earlier, disapled persons
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denied access to the Pioneers' Home are entitled to subchapter 

XIX medical assistance, which, with a few differences, offers

substantially similar aid.
, - ’ ' *"• - - U ~ ' ——- '   _  ..

The differences that do exist b e t w e e n  the P i o n e e r s 1

h n d  the state s subchapter X I X  medical assistance”" 

program are a r g u a b l y’not constitutionally significant. In other 

words, in no case w i l l  a person who would b e”eligible for t?ie~’ 

Pioneers Homes" under 'A S  47.25.020 J b u t  for lack of 15 years 

residence be deprived of necessary medical care. It might be 

that a 15-year resident: would be considered disabled and admitted 

to a Home under the proposed definition of disability, while a 

similarly situated shorter-term resident would not be admitted to 

a nursing home under AH 47.07. But that wo u ^ d  be because the 

state believed that that person Was not really so disabled as to 

require the >ervices of a nursing home; that person would still 

receive necessary medical care, either under subchapter XIX or, 

if the person did not qualify under that program, under the 

state's Gene?ral Relief Medical program (7 AAC 47.180—  260). 

Consequently, an argument c a n .be made'that these statutes do "hot 

deny access to a "basic necessity of life, and should not be 

reviewed under the compelling-state-interest test.

Furthermore, to the extent that the program offers care 

and housing to the non-needy, an even stronger argument can be 

made t o r  a less intensive standard of review. Here the purpose
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is to provide retirement housing and care to the n o n - n e e d y , with 

some reimbursement of the costs of providing that service. 

Denial of this service to persons who are not destitute would 

presumably not rise to the level of a denial of access to a basic 

n e c essity of life. The United States Supreme Court has linked 

the economic standard of the class allegedly discriminated 

against to the determination of "access to a basic necessity of

Whatever the ultimate parameter of the 
Shapiro penalty analysis, it is "aitVleait 
clear th'd'tr'tnedxcai— care ' i s . as much “'ar'basiot^ 
necessity ?of life".-to. an i n d i g e n t -as welfare 
assistance,;:.. And, governmental privileges or 
benefits necessary to basic sustenance have' 
often been viewed as b e i n g .of grVater 'consti­
tutional significance than'"Ies'3" essrential... 
forms of gdvetnmeirtarl- entitlements..

Mi morial H o s p i t a l , 415 U.S. at 259 (citation omitted; emphasis 

added). Denial of access to the Pioneers' Homes to persons who 

do not otherwise need the service is, using the Ninth Circuit's 

terminology in the Hawaii Boating case, even more arguably an

If the purpose and effect of the Homes do not trigger

strict scrutiny of the program, then the program's distinction 

between categories of people must survive the Alaska 

C o n s t i t u t i o n 's "intensified scrutiny" test, ana* the Federal

Life";

Constitution's "rational basis" test. The inquiry proceeds in
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three parts: (1 ) identifying the purpose for the distinction;

(2 ) determining whether that purpose is a legitimate state 

purpose; and (3) testing the "fit" between the purpose and the 

distinction itself to see if the distinction accomplishes the 

claimed purpose.

The Alaska and federal tests differ primarily in the 

required closeness of the fit between the distinction made and 

the purpose behind the distinction. Under the Alaska approach 

the court

will balance the nature and extent of the 
infringement (on the right to interstate 
travel) caused by the classification against 
the state's purpose in enacting the statute 
and the fairness and substantiality of the 
relationship between chat purpose and the 
classification.

Williams v. Z o b e l , 619 P . 2d at 453.

On the other hand, the federal standard is extremely 

forgiving, and in fact has been characterized by the Alaska 

Supreme Court as "virtual abdication" of the court's responsi­

bility. Isakson v. R i c k e v , 550 P.2d 359, 363 (Alaska 1976). The 

test is termed the "rational basis" test, and was explained bv 

the United States Supreme Court in Dandrldge v. W i l l i a m s , 397 

U.S. 471, 485 (1970):

In the area of economics and social welfare, 
a state does not violate the Equal Protection 
Clause mer°iy because the classifications 
made by its laws are imperfect. If tne 
c 1 a s s i f-i tqr iqjq^ _h a s some....' reasonable basis-^V 
it does. ..not off end" the r‘Consriniticaax'is.ibp-Iy'' / 
because the classification...' is not'made.'with
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mathematical..nicety-, or'because, in practice.it- 
results in some .inequality. 1 Linds lev v.'* -
N a t u r a l  C a r b o n i c ^ G a s  C o . 220 U.S. 61, 73".
1 'the problems or government "are 'practical?'" 
ones and may.justify, if they do n o t  require* 
ro u g h  accommodations |— - illogical,...it m e -’1 be, 
and unscientifid;. ' Metropolis Theatre Co. v. 
City of C h i c a g o ..228. ,.LLS... 61, 69-70. ‘ A  . ■*'
statutory discrimination- will riot.vbe-T-se&r*,. 

'"'aside,'.if any state of facts...reasonably may tie 
conceived to justify it,' >McGowan 
M a r y l a n d , 366 U.S. 420, 426. 107

10. The"'choice, of the level of scrutiny usually determines - the 
outcome of the analysis*. ... Zobel.^II,v..619-E^2d at 452. This is 
p a r t i c u l a r l y  evident in durational residency cases. For a period 
of time there was substantial confusion concerning whether strict 
scrutiny was always required in durational residency cases or was 
limited to only those instances where significant deprivations 
resulted from failure to meet the residency requirement. E.g., 
Memorial Hospital v. Maricopa C o u n t y , 415 U.S. at 257; Cole v. 
Housing Authority of City of Newport, 435 F.2d 807 (1st Cir. 
1970). As a result, various courts have ruled differently on 
almost identical issues. E . g . , compare Larsen v. Gallogly, 361 
F.Supp. 305 (D. R.I. 1973) (two-year residency requirement for 
divorce subject to strict scrutiny; held unconstitutional) with 
Mendez v. Heller, 380 F.Supp. 985 (E.D. N.Y. 1974) aff'd on other 
g r o u n d s , 530 F.2d 457 (2d Cir. 1976) (two-year requirement tor 
divorce subject to rational basis test; held constitutional); 
Bolanewski v. Raich, 330 F.Supp 724 (D.C. Mich. 1971) (three-year 
residency requirement tor ma y o r  subject to scrict scrutiny; held 
unconstitutional) with Walker v. Yucht, 352 F.Supp. 85 (D.C. Del.
1972) (three-year residency requirement for candidates for 
General Assembly subject to rational basis test; held c o n stitu­
tional); State v. Wylie, 516 P.2d 142 (Alaska 1973) (one-year 
residency requirement for state employment subject to strict 
scrutiny; held unconstitutional) with Ostendorf v. Turner, 411 
So. 2d 3*30 (Fla. App. 1982) (five-year residency requirement for 
homesuead exemption subject to rational basis; held constitu­
tional) . It is extremely rare for a durational residency 
requirement to be overturned under the rational basis test, and 
usually will only occur in exceptional cases. E . g . , Antonio v. 
Kirkpatrick, 579 F.2d 1147 (8 th Cir. 1978) (ten-year residency 
requirement in order to run for state a u d i t o r ) ; Massey v. 
Appollonio, 387 F.Supp. 373, 376-3/7 (D. Me. 1 9 7 4 )  (three-year 
residency requirement in order to be licensed as a l o b s t e r n a n ) .
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The first issue, then, is to determine the purposes of 

the 15- and 30-year residency requirements of AS 47.25.020, .030 

and .035. Like the purposes ascribed b y  the legislature to the 

longevity bonus prog r a m  in AS 47.45.170, the following purposes 

here appear to be paramount: \ i ^

j *
(1 ) to reward long-term residents for their past 

contributions to the state and their persevering tbrough past 

economic hardship;

(2 ) to prevent: present suffering and hardship,..ca .such 

p e r s o n s 'that wou l d  b e  caused b y  their haying to..retire-outsideil 

the-state*, .including loss of contact w i t h  family; and J

(3) to retain in' Alaska those persons' personal.^ 

kn o wledge o f  Alaska.1 s' past history, so that it..is accessible t o ^

• pxesentv -and'v futurer.' g e n e r a t i o n s . \

The next and most difficult issue is to determine the 

legitimacy of these three purposes. All three appear to be 

legitimate under the Alaska Constitution. Under the Federal 

Constitution, the "reward for pa. t contributions" purpose is 

clearly illegitimate; the other two purposes, however, are 

arguably legitimate. A-'description o f  ' the ' permanent^ fund
r. ,       -:.••• — r  * '  —  j

'diyiiiehd- cases i s -essential to an explanation, o f  the present 

the- law.

In a series of cases —  Williams v. Z o b e l . 619 P.2c3 422 

(Alaska 1980) (Zobel I); Williams v. Z o b e l . 619 P.2d 448 (Alaska 

1930) (Zobel II); and Zobel v. Williams. U.S. , 72 L.Ed.



c
Carole J. Burger Page 24

366-188-83 and J99-101-80

Gerald L. Wilkerson and November 26, 1982

2a 672 (1982) (Zobel III, reversing Zobel II) -- the Alaska 

Supreme Court and the United States Supreme Court ruled upon 

various residency distinctions relating to tax relief (Zobel I) 

and distribution of permanent fund dividends (Zobel II and Zobel 

III). In Zobel III, the United States Supreme Court overturned

the then existing permanent fund dividend distribution plan.

_... , . ..... ' <% 
In Zobel II, ,_ne Alaska Supreme Court tound that r e­

wardi n g  past contributions is ,ra permissible purpose-,-., albeit not 

aL.particularly compelling one." " 6JL9 P . 2d at 460 . Further-,--the 

coTirt'..b.elcUthat- us i n g  length of residence as a measure- of past

C contributions"'did'satisfy the Alaska Constitution:
-• — -  «* - ^ ^

. . . .  . A. «*•—» ' —

Although we recognize that the length of 
residency may be an imperfect measure of past 
contributions, we have concluded that the 
state may recognize these contributions. The 
fit between means and ends need not: be p e r­
fect. W e  think the relationship is fair and 
substantial. There clearly is a correlation 
between one's length of residency and the 
extent to which that individual has been able 
to make contributions to the community. We 
are not convinced that any workable alterna­
tive method of measuring past contributions 
is clearly prelerable. Although the exis­
tence of a preferable alternative would not 
automatically render the relationship unfair 
or insubstantial, the absence of any prefera­
ble workable alternative is a strong'indica­
tion that the classification chosen by the 
legislature is acceptable. We t h i n k’ the 
relationship is as fair and substantial as 
che Alaska Constitution requires in this 
concext.

C

I d . at 461.
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The second purpose of the Pioneers' Home program —  

using length of residence as a measure of the present suffering 

that w o u l d  be caused if the retiree w o u l d  otherwise move out of 

the state, was not mentioned by the majority, but was expressly 

endorsed b y : Jttstices'Dimdnd and Matthews in their dissent in
. . .V '. • >.. —II—. 4- .y

Zobel ::i;

[A]dmission ' to; p i o n e e r  homes ," AS 47.25.020- 
:reauii,et'S"h~v~length7" ~ r e  sidenc^r 

.pp.,riods-^■•^{Jfoer-pxpgrain is] apparently de- 
sigrre’d''"to' help thbs-e individuals wtio ^ould  
1 jjcai" EcFr^txre:''i5rThei,,'srate- but f c'annot *do so 
be«ap^r^ofrt;*lie**'high~--cos-t- of living. The 
state might well_want.to limit 'these benefits 
t o . ' w o u l d  suffer the-mdst. hardship* 
bv B'eifigyroirced' to leave, andr-itv seems r e a­
sonable. to suppose that'-a-'-'lon^'paciod of 
residency1'would b e  ‘some indicia of close ties 

'■"jBBLsTIXaska and.-'*the- disruption— that" leaving 
might-'cause.

619 P.2d at 469 n.2. Therefore, at least two Justices wo u l d  

apparently uphold this program on the above rationale alone.

Finally, there is the third purpose of present access 

to the historical knowledge contained by these persons. Although 

probably not a compelling reason, it is a legitimate purpose "and 

-one^.tha.t,,ia..>directly tied to length of • r e s i d e n c e .

Therefore, a valid defense can be advanced that the 

Pioneers' Homes program meets the Alaska Constitution's equal 

protection test. The Alaska Supreme Court has expressly upheld 

the "past contribution" rationale and its "fit" with the r e s iden­

ce requirement, while the "present hardship" reason was expresslv
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approved by che two Justices as sufficient to withstand constitu­

tional scrutiny.

The question then becomes whether the revised program 

Is defensible under the Federal analysis. In summary, although 

the "past contribution" purpose is an improper purpose under the 

Federal Constitution, the strength of the remaining two purposes 

does not have to be very great to withstand the minimal scrutiny 

of the federal "rational basis" test. Almost any legitimate 

purpose is defensible, so the real inquiry is whether the two 

remaining purposes are legitimate in light of the residency 

criteria. Although the "United States Supreme Court has indicate? 

serious concern with the use of residency as a measure of any * 

trair beside bona tide residence arKT' qualification for office ,r 

there remains room for argument that other purposes are legiti­

mate and that residency is not an arbitrary means to be used to 

further those purposes.

Despite its notoriety in Alaska, the United States 

Supreme Court opinion ift- Zobel III actually stands £or only two 

propositions. First, making an award of benefits baseePoh resi- 1 

dency accumulated prior to the date of enactmehfTff Ttt£"benefits 

program-’is not rationally related to the purpose of granting
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believes that such valid independent interests are few and far 

between:

To be sure, allegiance and attachment may be 
rationally measured by length of res Idence - 
length of residence may, for example, be-used 
to test the bona fides of citizenship - and 
allegiance ana attachment may bear some r a­
tional relationship to a very limited number 
of State, purposes. But those instances in 
whi c h  length o f  residence could provide a 
legitimate basis for distinguishing one citi­
zen from another are rare.

-  *
I d . , Brennan concurrence at 684 (citations omitted).

Although the instances where length of residence has an 

independent utility as a device to further a legitimate state 

interest may be rare, they may not be as rare as Justice Brennan 

implies. Justice Brennan indicated his belief that there were 

only two categories that w o u l d  admit of an independent interest: 

testing b o n a  fide residence "nnd qualifying for public office!' 

I d . But there may well be other legitimate instances that 

Jus trice Brennan did not think of, such as Justices Dimond and 

Matthews' view that length of residence might be a reasonable 

tool to measure the present hardship' that would be caused by 

disrupting ties to the s t a t e .\ Zobel II, 619 P.2d at 469 n.13.

Thus, Zobel III does not preclude the state from 

arguing either (1 ) that the "present hardship" and "link with the 

past" purposes are legitimate, or (2 ) that length of residence is 

a legitimate tool to distinguish between those residents who meet
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chose purposes and those who do noc. Consequently, given the 

‘-'virtual abdication" of scrutiny under the federal test (Isakson 

v. R i c k e y , 550 P . 2d at 363), a good faith defense can be mustered 

to uphold the constitutionality of the Pioneers' domes program.

This is not to say, however, that there are not serious 

and possibly fatal arguments against the. entire program. Besides 

the strong implication in the Zobel cases that residency can only 

be used as a discriminatory tool in extremely rare cases, there 

are other serious constitutional problems that the courts could 

find to be fatal.

One problem is that the courts could view the provision 

of housing and medical care as the provision of a "basic n e c e s­

sity of life" in all instances, and not just when there are no 

existing alternatives or where the purpose of the program is to 

aid indigents. Another problem is that the Alaska Supreme Court 

might view che Zobel Ill rejection of the "past contribution" 

purpose as a persuasive analysis to be applied under the Alaska 

constitution. That, in addition to an analysis that the 

"penalty" on interstate migration is much greater than that under 

the permanent fund dividend program, could shift the balance 

under the state's intensified scrutiny test against the lengthy 

residency requirement.

A third potential problem is that even if the courts 

recognise the legitimacy of the purposes and the potential



appropriateness of a residency requirement, either they could 

v i e w  this specific instance as an inappropriate means for using a
' ' ' A

residency test, or they could find that 15 continuous years or 30 

years overall is an unreasonably long period to use to achieve 

these goals."''
, M t ^  J

We do believe, however, that there is enough of a 

defense for the program that it is appropriate for the courts, 

rather than this office, \ ; make the ultimate determination. 

•Given the present state of confusion in the case law, the state's 

strong interest in this program, and the long-standing and 

uninterrupted 70-year history of the Pioneers' Homes program , a 

judicial resolution is appropriate.

Response to Division of Legislative Audit

With regard to Division of Legislative Audit's prefer­

ence question, we believe that the statutory language clearlyv

commands that destitute and disabled applicants be given prefer13

3
ence over those able to pay, in the event that space limitations 

preclude acceptance of all otherwise eligible applicants. This 

conclusion follows from the language of AS 47.25.020(a) -- that ? 

wor t h y  persons "destitute and in need of the aid or benefit of ’ 

the Home" are entitled to admission y- and of § 030 -- that; 

persons not destitute may on application be admitted. * Since a d­

mission is automatic for the first group and discretionary for

Gerald L. Wilkerson and November 26, 19S2
Carole J, Burger Page 30

366-188-83 and J99-101-30
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che second, the first group must be given preference. .J

With regard to the "pay-for-care" provision, there is 

in our opinion no clear answer. The 1929 legislature may have 

intended through its statute -- permitting the board of trustees 

to admit non-destitute residents on their agreement to pay "such 

sum per day as the Board m a y  deem sufficient to compensate the 

Territory for the cost of care and support of such person at the 

Home" —  to extract from paying residents the full cost. The 

language suggests this, though it is not unequivocal; "com p e n­

sate" could be read as meaning "partially compensate" rather chan 

fully compensate.

Although there is no record of specific legislative or 

administrative ihtent in subsequent years, it has consistently 

been the administrative practice not to require full payment of 

costs. Legislative Audit has noted that by 1967 non-destitute 

residents were assessed only 66% of the full costs, which figure 

has decreased to 21% in 1976 and to 11% in 1982. In adaicion, 

the legislature nas consistently appropriated the money to make 

up the difference. Therefore, there has been a consistent and 

long-standing administrative (and even legislative) 

interpretation that the statute doe^; not require the payment or 

the full cost of support. See generally 2A Sands, Sutherland 

Statutory C o n |-“”uction, ’JA9 .03-49.05 , at 233-233 <Ach ed. 1973).

/
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A n d  there is no discernable legislative intent, either originally 

or currently, which wo u l d  inhibit the administrative ability to 

continue to interpret the statute to allow the payment of less 

than the full cost of support.

We would note, however, that there does not seem to be 

any formal or informal record to support either the present level 

of support ($225 a month for residential care and $275 a month 

tor skilled nursing c a r e ) , or any mechanism for reviewing the 

level of support at intervals to adjust for increased costs of 

service. Although an administrative agency does have reasonably 

broad discretion in making judgments such as these, if challenged 

there must be some evidence that the judgment was not arbitrary, 

capricious, or 'rrational. Kinaerv v. Chant) l e , 504 P. 2d 831, 

834-835 (Alaska 1972); Kelly v. Z a m arello, 486 P.2d 906, 911 

(Alaska 1970). Therefore we would recommend that the agency 

review the costs and leave some record of the reasons for 

settling on a particular number or proportion of total cost. 

This determination should be reviewed at reasonable times in the 

future so that original judgments will not become irrational 

because of markedly changed circumstances.

iv. -  c o n c l u s i o n ;

Therefore, it is our opinion that

(1) the Pioneers' Homes program' duratfonal residency 

requirements are defensible^
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(2 ) destitute and disabled applicants receive priority
0

over paying applicants; and

(3) paying residents do not n e e d  to pay the full cost 

o r  support. *

Finally, we believe that some administrative review of 

the level of payment should be undertaken. Since the present set 

of proposed regulations can now proceed, it might be appropriate 

to include orocedures for that review in those regulations.

Wi l s o n  L. Condon 
Attorney General

WLC:mr

Enclosure
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To the Senate and the House ox Representatives:
Chapter SO, Session Laws, 1913, providing for the ac­

ceptance and use of the United States Marine buildings at 
Sitka as a home for indigent prospectors and others who 
have spent their years in Alaska and become dependent, 
constitutes the Governor of Alaska a member of tha Board 
of Trustees, provided for in the law, and directs him to 
appoint two citizens to act with him as members of the 
Board. In accordance therewith, on June 19. 1913, W. P. 
Mills and Sergius George Kostrometinotl, of Sitka, were 
appointed members of the Board, and a formal organiza­
tion was effected on July 4, following. W. P. Mills was 
designated Treasurer and Sergius G. Kostrometinorf Sec­
retary of the Board, and Arthur G. Shoup was appointed 
Superintendent, to serve without compensation.

A report giving in detail the history of the Home and 
its operation since its establishment, together with the 
cost of maintenance, receipts and disbursements, and the 
other information, prepared by the Superintendent, is sub­
mitted herewith and made a part of this report. The 
Board has endeavored to discharge its duties in a manner 
commensurate with the trust with which it is charged, 
and it is a pleasure to acknowledge the hearty sympathy 
which has been expressed in many ways by the people of 
Alaska generaly for the success and welfare of this Terri­
torial institution. At one time it was feared by the Board 
that the appropriation made for the maintenance of the 
Kcme would be exhausted before another appropriation 
could be made by the Legislature. Happily, such fear 
proved groundless, and the Home was enabled to continue 
through appropriations received from the Federal indigent 
funds from the judges of the four judicial divisions for 
the support of inmates from their respective divisions.

Much painstaking work has been required to place the 
Ilome in its present condition: many handicaps had to be 
overcame in overhauling the buildings, furnishing them 
and getting them ready for occupancy. The Home was 
ready for the admission of inmates on September 2. 1913, 
and was opened with five members. There are now fifty, 
one, the number having steadily increased since that time; 
ten have died, three have been adjudged insane and com-
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im I It'd to Mnrniugsidc Sanitarium, and six' linvc been dis­
charged at (heir own request. The physical condition of 
a number of 1 lit! inmates Into resulted in making Hie insli- 
lution a hospital as well as a home, and a hospital equip­
ment as well as the employment of a trained nurse willl 
lie necessary hereafter. II will be also necessary lo pro­
vide for the employment of a superintendent under salary, 
who should lie a man of executive ability and tilted in 
every way for Ihe management of an institution of this 
hind, which calls for kindliness, patience ci ipled with 
firmness, and good judgment in all circumstances.

The Hoard estimates that .provision should he mndc hy 
the I.egislalure for the maintenance of eighty-five inmates 
of the Home, on an average, for the next two years, or 
until May 1, 11)17, and thal the sum of $50,000 will be re­
paired for the support of the institution for that*period; 
and in addition to the uhovc amount the sum of $0,000 
will he required for the purpose of erecting and equipping 
a new building in order to allord the necessary accommo­
d a t i o n s  (hat will he needed will) the increase of inmates; 
also $2,000 for repairs and painting the present buildings.

Your ul lent ion is respectfully directed lo Hie recom­
mendations contained in the exhaustive report of the 
.Supcrnlcndcnl, which are gencraly endorsed hy this 
Hoard, for such action as you may deem proper in the 
premises.

The Hoard of Trustees feel that they can nol close this 
report without rendering due acknowledgment of the in­
valuable services of Honorable Arthur (1. .Slump, a mem­
ber of your honorable body, in I ho establishment and con­
duct of I lie Home. The success achieved in ils manage­
ment lias hern due largely lo bis misellisli cfforla in ils 
behalf without oilier compensation Ilian Ihe knowledge 
(hat he was assisting in making Ihe declining days 
brighter, happier and easier for men who have spent llieir 
years in Alaska as trail-blazers and pioneers in a new land.

Hcspecl fully submitted,
J. !•’. A. STRONG,

Chairman.
W. P. MILOS,

Treasurer,
S. O. KOSTROMI3TINOFF,

Secretary.
Sitka, Alaska, February 27, 10Hi.
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REPORT TO THE BOARD OF TRUSTEES 

By the 

SUPERINTENDENT OF 

THE ALASKA PIONEERS' HOME.

To the Board of Trustees,
Alaska Pioneers' llome:

Gentlemen:
I have the honor to submit herewith n detailed report 

of the operations of Hie Alaska Pioneers’ Home at Silica,
■ Alaska, since its establishment on July 4, I!)HI, lo (lie 

close of December 31, 1914, together with labulalcd state­
ments couponing Ihe inmates received and eared for, and 
financial repotfor the said period.

HISTORY AND PURPOSE.
Inasmuch ns this will comprise a pari of Die first ollicial 

report of the Trustees, and ns it may bo of some future 
interest, I shall undertake lo stale brielly the history of, 
and reasons for tlm establishment of Ibis institution.

By order of Hie Sccrctar; of tho Navy, on March 17, 
1912, the United Slates mn.inc guard al Silica, Alaska, 
was withdrawn, leaving Ihe barracks and oilier buildings 
of the station abandoned. Without referring to a some­
what voluminous previous correspondence, I cpiole (lie fol­
lowing Idler, which fully indicates llic manner in which 
the use of these buildings was acquired by Hie Territory:

Department of the Interior, 
Washington, April 23. 1913.

The Honorable,
The Secretary of the I’nvy.

Sir:
Hy Department letter of January 22, 1913, your atten­

tion was invited lo the fact Hint this Department bad re­
ceived letters from Honorable James Wiekersham, Dele­
gate from Alaska, dated January Hi, 1913, and from Hon. 
Arthur G. ,Slump, of I lie Alaska Legislature, dated Decem­
ber Hi, 1912, requesting that thu abandoned buildings of 
Die Marine Barracks at Silica bo devoted lo use us a home 
for indigent prospectors and old men who have spent llieir 
years in Alaska and have met with misfortune; and you
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'were requested to advise this Dcprnlment ns to whether 
I In: buildings mentioned were under your jurisdiction nnd 
control, und if so as to whether they might be used for 
the purpose sui,'nested.

Under dale of March 10, 1910, you replied:
"Tho Department is willing lo allow the use of these 

buildings as suggested by Mr. Slump, und requests Ihut 
you designate a representative nt Silica to whom the cus­
todian may transfer them. They will be turned over with 
I lie understanding that the buildings are to be kept in ns 
good condition as they are nt present."

in response I have to advise you that the Governor of 
tlic Territory of Alaska, at Juneau, Alaska, is hereby 
designated as the representative to whom the custodian 
may transfer the buildings in question for the purpose 
stated.

Il is requested that your representative in Alnskn be 
advised of Ibis action at the earliest practicable date. I 
have this day advised Delegate Wickershnm, Mr. Slioup 
and Governor Clark of my action in the premises.

Respectfully.
(Signed) FRANKLIN IC. LANE.

Agreeably lo the foregoing letter, on May 3, 1913, Gov­
ernor Clark designated Mr. Arthur G. Slioup, of Sitka, 
Alaska, lo act as bis representative in the matter of re­
ceiving these building.' from the Navy Department, with 
instructions to take them ir lo bis immediate charge, and 
on May 9, 1913, (lie following buildings and grounds were 
formally transferred L. the representative of the Gov­
ernor, namely:

1 Marine Bnrrncks,
I large coal house,
1 small coal bouse, '
I officers* quarters,
1 canteen building,
1 engine bouse,
I store house,
U. S. Government grounds an.l water front belong 

lo the above.
On December 23, 19H, the building formerly used aa a 

residence by (lie Governors of Alaska, and afterwards used 
as a Naval Hospital, was receipted for to the representa­
tive of the Navy Department by the writer as the roprcsen-
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tntlve of the Governor of Alnskn nnd the Department of the 
Interior, This building is abouL seventy ye* rs old nnd in L 
n stale of very poor repair. However, ii, :s thought that j  
with sonic repairs il can bo used to adv. alage by thc--  ̂
Alaska Pioneers* Home, and is of further value because 
of the excellent garden plot adjoining it. Many Alaskans 
feel Unit because of ils unusual historical significance this 
building should lie repaired and preserved liy tlic Terri­
tory.

Under the act of the First Alaska Legislature, npproved 
April 30, 1913, tlic Hon. J. F. A. Strong, as Governor of 
Alaska, appointed Mr. W. 1’. Mills, of Sitka, Alaska, Treas­
urer of the Board of Trustees of the Alaska Pioneers’ 
Home, and Rev. S. G. Koslroinetinoflf, of Sitlcn, Alaska, 
Secretary of said Board, with the Governor ns ex-officio 
President. On July <1, 1913, this Board met at Sitka and 
arranged for Hie use of the Marine Barracks buildings as 
n home for indigent prospectors and others who have 
spent their years in Alaska nnd becnmc dependent. The 
Hoard of Trustees at this meeting appointed A. G. Slioup 
Superintendent, with instructions to purchase necessary 
furniture, make necessary repairs lo the buildings, hire 
necessary help, make rules nmi regulations for the govern­
ment of inmates, and to organize and operate the institu­
tion as u home for dependent men who have assisted in 
Ihe exploration mid development of Alaska.

The buildings at this lime had been entirely unoccupied 
for fifteen months, and were becomr g considerably dilap­
idated. The plumbing had frozen during the winter and 
a groat many of Ihe water pipes were burst, and bad lo 
be replaced. The lawns had been used as n playground by 
llui children from the Indian village, and many of (lie 
windows were broken, 'the heating plant nlso required 
a number of expensive repairs. There was absolutely no 
furniture of any kind, excepting a kitchen range, and it 
was necessary lo order needed furniluic, dishes, cooking 
utensils, and other supplies. These we were able lo buy 
at wholesale prices through the courtesy of the \V. I’.
Mills mercantile company, which extended to the Home 
the henelll of its credit and buying facilities, resulting in 
a .very material saving of funds. All of ti.c furniture and 
permanent supplies purchased for tlic institution since ils 
opening have heen furnished hy the W. I*. Mills Company 
at actual cost.

A - 3



<1 ALASKA PIONKKHa* HOXltf.
O C C U P A N C Y .

Tlic first innintca.lo arrive at tlic Home were SnimicI 
Du 11 on and David Spencer, on July 2ft, 191*1, but ns the 
buildup;:; wen: not I lien ready for occupancy, arrange­
ments were made with the management of the Silica Hot 
Sprinirs, at Sanitarium, Alaska, for llieir temporary care. 
On August 1 Olli John A. Ilammill arrived from Nome, and 
lie was also sent to Sanitarium. Prank Scars, of Circle, 
arrived at Sitka on August 29lli, nnd lie was cared for in 
a hospital al Sitka until the Home'was opened. On Sep­
tember 2, 19litVwe moved into the present cpinrtcrs with 
live inmates. This number was increased to thirteen be­
fore Hie end of September. As will be teen by reference 
to tabulated statements herewith, Hie n .mber of inmates 
constantly increased, as. rapidly as it was possible to pro­
vide accommodations within the limits nf available funds.

While it was known that many of the old-timers who 
had iieen on the frontier of Alaska were greatly battered 
by time and hardship, it was not anticipated that the need 
of a Imme in which they could spend their declining years 
was as great as (lie establishment of this institution has 
shown il lo he. Owing to limited room, ns well as very 
restrided funds, it lias heen necessary to refuse admis­
sion to many worthy Alaskans whom the Territory ought 
to provide for, and, from such investigation as it was pos­
sible to make, only the most urgent cases have been nd- 
mit led.

The Legislature eslblislicd Hie Home for Alaska pio­
neers, with the idea of providing a linvon for old or dis­
abled men who bad spent, llieir years in exploring, pros­
pecting and developing Alaska, ami bad become unable to 
earn a living. It v ?..*» thought Hint most of these men 
would still lie able to do some work in connection with the 
operation of the institution, 1ml experience has proved 
that practically all of Hie men who have been admitted 
aie entirely unable to do anything nt all. Many of them 
are altogether helpless nnd reipiire constant personal at­
tendance. This has unavoidably increased operating ex­
penses beyond expectations, and even then ihe care we 
have been able to give Hie most invalid cases lias been far 
from satisfactory. Moreover, it is inevitable that these 
men, who are far advanced in years and worn by severest 
hardships, should decline in stri'iigtli after llieir arrival 
here, and I caiuml too earnestly urge Hie provision of
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more adequate hospital fnclliLlcs. Another thing which 
has somewhat added to our troubles Is Hint some com­
munities, with a mistaken idea of the situation, have sent 
men here who were far advanced in sickness. Their con­
dition was usually aggravated by the ordeals of travel. 
These men have in most cases lived but a short time nfler 
llieir arrival at Sitka. However, some of the apparently 
hopeless cases have greatly improved or recovered. A 
detailed statement of the physical condition of the in­
mates will he found in the accompanying report of llic at­
tendant physician.

K  E C O M  M  E  N D A T I O N S  F O R  I M P R O V E M E N T S .

So far ns it is possible to estimate, the number of In­
mates in the Home will be increased in the next year lo 
seventy-live or one hundred, and if that is so il will be 
necessary to increase llic building space. As it is at pres­
ent, we are compelled to quarter cripples, who are unable 
lo climb stairs, in the ward with the bed-ridden invalids. 
That nnluraly works a hardship on both the sick men nnd 
the cripples, and there should he some dormitory space on 
the ground door. The dining room is small and necessi­
tates two sittings at table with the present number of in­
mates. There is much need also of an assembly nnd recrea­
tion room. Willi nothing to do, life naturally becomes 
more or less monotonous to these old men who have led 
active lives. A recreation and assembly room in which 
entertainments could he held is highly desirable. I would 
recommend, therefore, that a two-story building, about 
fortv-six feel hy sixty-six feet in size, he eroded at Hie 
southeast end of the "llarrncks" building. This would 
ncaily double Ihe sleeping quarters, and provide a new 
dining room mid assembly room. The present dining mum 
could then lie used as a ward for semi-invalid cases. Such 
a building should he constructed for about six thousand 
dollars.

The need for a trained nurse is keenly fell, and it is 
hoped I here will he sufficient funds to keep a competent 
iiu*tu in attendance next year.

The healing plant is situated in a separate building. 
This plant was designed hy Ihe Navy Department for Ihe 
double purpose of healing the building and operating an 
electric liulil plant. It consists of one 80 il. P. tubular 
marine boiler eighteen feet long and four feet wide, with 
two doors to the lire box; one switchboard panel; one elee-
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I lie generator, form "C", speed -IfiO; one murine engine; 
form "l>", speed lf>0, size 0 1-1 by 5; four traps in four- 
fnot comleiising; one receiver for returns from buildings, 
and one Penn steam pump, six-inch stroke. There are 
forty-four radiators in (he buildings, and the boiler con­
sumes about 1,200 pounds of bituminous coal per twenty- 
four hours. A material saving in expense could he made 
by installing a more economical heating plant.

CEMETERY, .»
A plot of about one-half acre of ground was selected in 

the military cemetery at Sillin ns a burial place for de­
ceased inmates of the Alaska Pioneers' Home. A small 
portion of this has been cleared, and it is hoped tlml the 
funds will permit alt of it lo be put in first class shape next 
year. The estimated cost for clearing, grading and seed­
ing this plot is about live hundred dollars. There should 
also be funds available with which to purchase permanent 
markings for the graves.

The men who have died in thu institution have usually 
left a few persona! belongings of nominal value. Some, 
however, have left a little money. Wherever there has 
been enough money to pay the funeral expenses it has 
heen applied to thal purpose, hut llic superintendent has 
in his possession several small amounts left hy deceased 
inmates. This he is holding until it is decided what dis­
position should he made of such money. There should he 
a simple and uniform method of disposing of such moneys 
without probate procedure, either by reversion to the 
Home or pays - ut lo heirs. Whenever it has heen possible 
to locate heirs i h personal effects as might be valued have 
been sent to tlmm.

CHARACTER OF INMATES.
Almost all of the men who have come to the Alaska 

Pioneers' Home are of thu highest type of American trail- 
blazer. ‘They are men who have lived alone in Ihe silent 
places, and are of a naturally adventurous disposition. In 
fact, it is this very quality that has kept them upon the 
Alaska frontier, and it is to such men thnt the Territory 
must credit much of its development.

Some friends of the Institution have suggested thnL more 
rigid discipline should he enforced upon these old men in 
this Home. To me, however, it seems that to annoy lliosu 
men with unnecessary restrictions would ho an imlclndness
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that is not called for. 1'bc AI ,skn Pioneers* Home wns es­
tablished ns a place where these men might spend their de­
clining years in comfort, nnd is intended ns a partial re­
ward for their pnlhllnding services. To avoid restraint was 
one of the factors which made them independent prospect­
ors find frontiersmen. And, ns a mnlter of fact, the best 
way, in my opinion, to insure good conduct nnd avoid fric­
tion among such men is to allow them lo follow their own 
inclinations as much as possible. They, like nil of their 
Icind, are big-hearted and generous to a fault, and arc the 
last men in Ihe world to impose upon the rights of others 
or to allow others to impose upon them. Of course, there 
have neon some occasional cases of admitting men who 
never were of any use and they have given some trouble; 
hut for such cases there is Ihe simple rcmdy of summary 
dismissal from lh Home. Instances of intoxication here 
have been exceptional. Owing to the weakened physical 
resistance of these men, if for no other reason, intoxication 
cannot be permitted among them under any circumstances, 
and that is one thing against which a positive rule hna been 
established. The most ctroclivc factor in discouraging 
heavy drinking by an inmate of the Alaska Pioneers’ Home 
Is the bad standing lie thereby establishes for himself 
among his comrades.

Much of the success of tlic Alaska Pioneers’ Home so 
far, which has been under rather adverse conditions, is 
largely due lo the hearty moral support tendered hy the 
people of Alaska, nnd I wish particularly to thank those 
who have assisted with generous presents at each Christ­
mas lime, and in donating hooks for a libnrnry. For I lie 
support given, and confidence reposed by the Hoard of 
Trustees, 1 am deeply grateful.

Respectfully,
ARTHUR C. SIIOUP, 

Superintendent Alaska Pioneers’ Home.
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Wils o n  L. Condon 
Attorney General 
State of Alaska 
Pouch K
Juneau, Alaska 99811 

(907) 465-3600 .

Attorney for Defendants 'FEB  28 1983 ^

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ALASKA

JUDITH ANDRESS,

Plaintiff,

v.

FRED J. BAXTER, MILDRED BANFIELD, 
THEIilA BUCHHOLDT, LEE DEMMERT.," 
THELMA LANGDON, MARY ELIZABETH . 
LOMEN, JOHN MALONE, JOHN SHIVELY, 
TERRY STIMSON, DONNIS THOMPSON, 
BLANCHE WALTERS, WALTER WARD, 
KERRY ROMESBERG AND THE ALASKA 
COMMISSION ON POSTSECONDARY 
E D U C A T I O N ,

D e f e n d a n t s .

No. A82-307 Civ.

MOTION FOR SUMMARY JUDGMENT 

Defendants Fred J. Baxter et al. , move this court for 

entry of a summary judgment in their favor under the provisions 

of Rule 56 of the Federal Rules of Civil Procedure.

This motion is based on the pleadings, deposition, the 

accompanying memorandum in s u p p o r t , and on the attached Affidavit 

of Kerry Romesburg. These materials establish- that there is no
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genuine issue as to any material fact and that defendants are 

entitled to judgment in their favor as a matter of law.

DATED this day of , 1982.

WIL S O N  L. CONDON 
ATTORNEY GENERAL

Assistant Attorney General



W i l s o n  L. Condon 
A t r o m e y  General 
State of Alaska 
Pouch K
Juneau, Alaska 99811 

(907) 465-3600

Attorney for Defendants

IN THE UNITED STATES DISTRICT COURT 
FOR THE D I S TRICT OF ALASKA

JUDITH A N D R E S S ,

P l a i n t i f f ,

v. -

FRED J. BAXTER, MILDRED B A N F I E L D , 
T H E L M A  BUCHHOLDT, LEE DEMMERT," 
T H E L M A  LANGDON, MARY ELIZABETH 
LOMEN, JOHN M A L O N E , JOHN SHIVELY, 
TER R Y  STIMSON, DONNIS THOMPSON, 
BLANCHE WALTERS, WALT E R  WARD, 
KERRY ROMES'BERG AND THE ALA S K A  
C OMMISSION ON POSTSECONDARY 
E D U C A T I O N ,

D e f e n d a n t s .

No. A82-307 Civ.

D E F E N D A N T S’ MEMORANDUM IN SUPPORT OF SUMMARY JUDGMENT

I. INTRODUCTION AND SUMMARY 

The question before this court is whether Alaska's 

student loan program, which is by far the most generous program 

in the nation, can require two years residency as a condition of 

application in order "to make virtually certain that students who 

are not, in fact, bona fide residents of the State, cannot take
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advantage of in-state rates." Vlandis v. K l i n e . 412 U.S. 441, 

454 (1973) ("V l a ndis") (emphasis added).

Judith Andress contends that the two-year requirement 

violates the Federal Constitution's Due Process Clause, Equal 

Protection Clause, Privileges and Immunities Clause, and the 

Citizenship Clause. Of these challenges, only the equal p r o­

tection question merits any detailed response.

Denial of a student loan is not the denial of either a 

fundamental political right (such as v o t i n g ) , or a basic n e c e s­

sity of life (such as welfare or access to medical treatment). 

Consequently, the equal protection standard to.be used'is the 

rational basis test. Hawaii Boating Ass'n v . - Water Transnorta-

tion Facilities, 651 F.2d 661 (9th Cir. 1981) ("Hawaii B o a t i n z " ) .
rrrr- r— ,

The courts have upheld one-year residency, requirements
. . ..........- • • ' -•y*   — - r . -

r'or "reduced tuition rate.s.. at. state schools where all students*'•   •  - .....  ... . . „ ... .

actually"“r e m a i n . in" .the. state to attend school. E.g. , Starns v„? 

MalkaTgotf,,̂ 72&-Tr.Suppr'254 “(D.' Minn. 1 9 7 0 J, a f f’d mem. 401 U.S. 

985 (1971). It is not irrational.*to require two years of r e s i­

dency where., the ...state, is..paying out cash and where the recipients 

may then take the money to attend out-of-state schools for up to 

eight y e a r s . • •

The rationality of the requirement is further efihandBd 

''■r;byrth-e-“incentive''created by'"the Alaska loan-program'tp^'home 't®*1, 

"'AXdskav'saleiy'"ta “take- a d vantage-of this state benefitV -̂  Unliked

il.lh.aH.'progf a m s 1 in the rest "of the nation, an Alaskan..ras-i*deiit'"dbes"^' 

not -have, to pass a needs test, nor is.,jthere a- f a m i l y  income " j
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limitation..'-for- recipients of Ioaris''for''waiyer 'of interest while '

to a l l . . 

other

s t a t e s 1 loan programs lend only $2,500 per year to undergradu­

ates, and $5,000 to graduates. Alaska lends $6,000 and $7,000, 

r e s p e c t i v e l y . - The maxi m u m  total allowed in other states is 

$12,500 for undergraduates and $25,000 for graduates (including 

any undergraduate loans); Alaska's totals are $30,000 for u n d e r­

graduates, $35,000 for graduates, and $53,000 combined. The 

interest rate in other states is 97,-, Alaska's is 5%. Affidavit 

of Dr. Romesburg. (Attached as Appendix I.) '

"Given the tremendous disparity between other states and 

Alaska, it is_not irrational to require two years as a test for 

the bona fides of a student's residence. The state is lending 

large amounts of money at extremely p r e f e r e n t i a l ' r a t e s . ‘It 

wishes that money to go tc persons who presently intend, to make 

Alaska .their home after completing their education. . It is r e a­

sonable to require a two-year residency requirement when money is 

being lent to students who previously resided out-of-state, where 

those students will be receiving up to $53,'000 'of "state money, 

and w h e n  those students can spend that money while .attending 

school out-of-state for up to the next eight years. The "state 

can rationally and constitutionally require a student to meet a . 

two-year residency test in o r d e r " to ' show that student's bona 

fides and to assure the state that this money is going to persons

in school. 3 Alaska s loans are a v a ilable on the-* same terms
_ . .. W  " i%' ■“*••• * ' ' v  ..

regardless- ajiv either-. need.. d,r EamiXy * income T' '333 addition,
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who intend to return upon completion of their education and make 

Alaska their home.

: -. I I .  DESCRIPTION OF THE PROGRA M

AS 14.40.751— 14.40.806 sets forth the conditions for 

the Alaska student loan program. Undergraduates may receive up 

to $6,000 per year (AS 14.40.759), while graduates may receive up 

to $7.,000 per year (AS 14.40.763). • Undergraduate students may 

receive loans for five years (or $30,000); graduate students may 

receive loans for five years (or $35,000); and total undergradu­

ate and graduate loans may be received for eight years ($5 3 ,0 0 0 ). 

AS 14.40.763(d). The loan is to be repaid at an interest rate of 

5% per year for up to ten years. AS 14.40.7 6 3 ( f ) 'and (g). There 

is no needs test or family income limit.

As the Affidavit of Dr. Kerry Romesburg shows, ‘the 

Alaska program is the most liberal program in the n a t i o n -: All

other states use the Federal Guaranteed Student Loan (GSL), which 

requires that students meet a needs test and have family incomes 

of less than $30,000 per year for waiver of interest while in 

school. The GSL lends only $ 2 . r00 pet year t o - u n d e r g r a d u a t e s , 

and a total of only $12,500. _Graduate students under, the GSL can 

receive $5,000 per year for a total of $25,000, but that “total 

includes undergraduate i o a n s . GSL's are to be paid back at an 

interest rate of 97, per year. ‘

Only four o t h e r  states have loan programs in addition 

to the GSL: Alabama, Georgia, Kansas, and Oregon. All of. those



programs, however, are at least as restrictive as the GSL. Ala-:' 

bama provides loans for medical and dental study at a 7% interest 

rate and has no residency restriction. Georgia provides 97. loans 

for up to $1,500 per year, for study in "critical fields" of 

study. Kansas provides "loans of last: resort" to students. If a 

student can not qualify for a GSL, loans of up to $1,500 for a . 

first-time freshman, $2,500 for other undergraduates, and $5,000. 

for graduate students are made available at 97. interest.- Oregon 

provides leans for medical and dental study at 9% interest. The 

loans are for up to $2,500 per year. Affidavit of Dr. Romesburg.

In order to qualify for an Alaskan loan, an" applicant 

must: (1 ) be either a full-time college student, a high school

student, or scheduled to graduate from a high school within the 

next six months; and (2 ) be a resident of the state, for two years

at the time of application. AS 14.A0.765. AS 14.40.765(b)' fur-

.. .. . • •*/•*'?■ 
ther provides that: -

• •• For purposes of this subsection, a person
qualifies as a resident of the state if at 
the time he applies for-*the loan the person

• - • - ......(1 ) has been present in the state for
at least two years unless his absence f r o m  
the state during any part of the two 'years 
was due to military service; o r

_ (2 ) is a person who is dependent on ap­
parent or guard*ian for his care, and the 
parent or guardian has been present in the 
state for at least two years.

It is this-two-year requirement which is. challenged by 

Judith Andress as violating the Federal Constitution under the 

Equal Protection, Privileges an'd Immunities, Due Process, and



Citizenship Clauses.’ Since the only serious question arises 

under the Equal Protection Clause, that issue will be discussed 

first. . .....

: - - III. ARGUMENT

A. SUMMARY JUDGMENT IS APPROPRIATE.

. ... Rule 56 of the F e d e r a l . Rules of Civil Procedures p r o­

vides that summary judgment "shall be rendered forthwith if the 

p l e a d i n g s ,.d e p o s i t i o n s ,.answers to interrogatories, and admis­

sions on file, together with the affidavits, if any, show that

there is ao genuine issue as to any material fact and that the

moving party is entitled to a judgment as a matter of law." 

Although defendants deny a number of Ms. Andress' allegations, 

even if all of Ms. Andress' factual allegations are correct, 

defendants are entitled to judgment as matter of law.
• ’-4 *' ^

.The only disputed fact which requires some explanation 

is Ms. Andress' allegation that her "application is disadvantaged 

by the priority given applications based on the applicant's 

length of residency in Alaska as required by AS 14.40.767(a)(2)." 

That statute provides for the award of points in order" to allo­

cate priority among late a p p l i c a t i o n s , with some .points going for 

length of residency in Alaska.. The Alaska Commission" on 'Post- 

secondary Education has never applied that s.tatute and will not 

be applying that statute with 'this year's applications. A f f i­

davit of Kerry Romesburg.' Instead, as Dr.. Romesburg's affidavit 

points out, if because of limited funds priorities were to be



awarded, the awards will go tc applications on a first come, 

first served basis. This course of action has been taken with 

the advice of the Department of Law. Therefore, the only q u e s­

tion before this ccurt is whether or not the two-year durational 

residency requirement contained in AS 14 .40.765(b,^ is constitu­

tional. For that issue, there are no material issues of fact in 

dispute, and,summary judgment, is appropriate.

B. THE TWO-YEAR-RESIDENCY REQUIREMENT DOES NOT VIOLATE THE 
EQUAL PROTECTION CLAUSE.

There is no question "length of residence may . . .  be

used to test the bona fides of citizenship." Zobel v. W i l l ia m s ,

  U.S. __ , 50 U.S.L.W. 4613, 4617 (concurring opinion of Justice

Brennan). In addition, the state has a legitimate interest in

assuring that state money and its preferential interest rates are

actually received by students who intend to make Alaska their

home. The United States Supreme Court's pronouncements on res.iT>

dent tuition are equally applicable to student loans:

The State can establish, such reasonable cri-
- teria for in-state status as to make virtual- .

ly certain that students who are not, in
i • . • • •■ fact, bona fide residents of the State, but

who have come there solely for educational 
purposes, cannot take advantage of the i n­
state rates.

Vlandis v. 'Kline, 412 U.S.' 441', 453-454 ("1973) ("Vlandis").

Similarly, the issue here is whether- a two-year r e­

quirement is a reasonable way to make "virtually certain" that an 

applicant has a present intent to return to. the state after c o m­

pleting his or her education. The first inquiry in the equal
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.protection analysis is whether the requirement is to be analyzed 

.'under ..strict scrutiny." or the rational basis test.

... The rational basis standard applies since neither a 

.fundamental political right or access to a basic necessity of 

_iife .is involved. Hawaii Boating Ass'n v. Water Transportation 

Facilities ,. 651 F..2d 661 (9th Cir. 1981); Memorial Hospital v.

. M a r i c o p a  C o u n t y , 415 U.S. 250 (1974). Strict scrutiny is in­

v o l v e d  only when genuinely significant deprivations are involved:

Deprivations which are only uncomfortable are 
not enough, such as ccnditioning lower tui­
tions at state institutions of higher educa- 

. .. tion upon a one-year residency requirement. ________ • •

Haw a i i  Boating Ass'n at 665, quoting from Fisher v. R e i s e r , 610 

F.2d 629, 639 , n.5. .(9th Cir.. 1979), cert, d e n i e d , 447 U.S. *930 

(1980) (Judge Hufstedler dissent). Like student tuition, denial 

of the right to a state funded student loan is at best an "uncom- 

fortable deprivation." Therefore, t h e •• two-year residency rer,-.- 

quirement need only be ra-tionally related to its purpose of assur­

ing that student loans go only:to.bona fide residents. _
• • *

The rational basis test was explained by the United

Supreme Court in Dandridge v. W i l l i a m s , 397 U.S. 471, 485 (1970):

Ir. the area of economics and social welfare, 
a state does not violate the Equal Protection 

•; Clause merely because the classifications; -
' '  made by its laws are imperfect. If the clas­

sification has some 'reasonable basis,' it 
does not offend the Constitution simply b e­
cause the classification 'is not made with 
mathematical nicety or because in practice it 
results in some, inequality.' Linds lev v.
Natural Carbonic Gas C o . , 220 UTsT 61, :78.
' T h e  p r o b l e m s  o r  g o v e r n m e n t  a r e  p r a c t i c a l  
o n e s  a n d  m a y  j u s t i f y ,  i f  t h e y - do n o t  r e q u i r e ,  
r o u g h  a c c o m m o d a t i o n s  -- i l l o g i c a l ,  it m a y  be,

- 8 -



and unscientific.' M e t r o p o lis Theatre Co. v.
City of C h i c a g o , 228 U.S. t’l, 69-70. ‘A sta- 
-tutory discrimination will not be set aside 
if any state-of facts reasonably may be con­
ceived to .justify it.' McGowan v. Maryland,
366 U.S. 420, 426. ' 1-----

That rational basis exists here. First, it should be 

noted that the choice of the level of scrutiny usually determines 

the outcome of the analysis. This is particularly evident in 

durational ’residency cases. For a period of time there was sub­

stantial confusion concerning whether strict scrutiny was always 

required in durational residency cate.* or was limited to only 

those instances where significant deprivations resulted . from 

failure to meet the residency requirements. E . g . , Memorial H o s­

pital v. Maricopa. C o u n t y , s u p r a , 415 U.S. at 257; Cole v, Housing 

Authority of City of N e w p o r t , 435 F.2d 807 (1st Cir. 1970); 

Fisher v. R e i s e r , s u p r a . .As a result, various courts ruled d i f­

ferently on almost identical issues. E.g., compare Larsen v..--,̂  

G a l l o g l y , 361 F . S u p p . -305 (D..Rhode Is. 1973). (two-year residency

requirement"for divorce subject to strict scrutiny;, held uncon-
• %

stitutional) with Mende.i v. H e l l e r , 380 F.Supp. 985 (E.D. N.Y. 

1974) aff'd on other g r o u n d s , 530 F.2d 457 (2d- Cir. 1976) 

(two-year requirement for divorce subject- to rational basis test; 

held constitutional) Bolahewski v. R a i c h ~ 330 F.'Supp.. 724 (D.C. 

Mich. 1971) (three-year .residency requirement for mayor subject 

to strict scrutiny; held u n c o r e -tutional) with Walker v. Y u c h t , 

352 F.Supp. 85 (D.C. Del. 1972) (three-year .residency requirement 

for candidates for General Assembly subject to rational basis 

test; held constitutional); State v. W v l i e , 516 P . 2d 142 (Ak.

-9-



1973) (one-year residency requirement for state employment sub­

ject to striet'"scrutiny; 'held unconstitutional) with Ostenaorf v. 

T u r n e r , 411 So.2d 330' (D.C. App. 1982) (five-year residency r e­

quirement for homestead exemption subject to rational basis; held 

cons t i t u t i o n a l ) . It is extremely rare for a durational residency 

requirement to be overturned under the rational basis test, and 

usually will only occur in outrageous cases. E.g. , Antonio v. 

K i r k p a t r i c k , 579 F .2d 1147 (8 th Cir. 1978) (ten-year residency 

requirement in order to run for state auditor); Massey v .  A p p o I -  

l o n i o , 387 F.Supp. 373, 376-377 (D. Me. 1974) (three-year r e s i­

dency requirement in order to be licensed as a lobsterinan) . 1 /

Establishing bona fide residence, or domicile, occurs 

when a person both (1 ) is physically present within the state; 

and (2) intends to remain and make a home. E . g . , State v. A d a m s , 

522 P . 2d 1125 (Alaska 1974); Restatement (Second) of Conflict of 

Laws, §§ 15, 16, 18 (1971). Applying these principles",'"however,’ 

is often extremely difficult —  particularly the determination of 

intent:

1. The Alaska Supreme Court, for one, until' recently held that 
durational residency requirements always- required a compelling 
state interest. S e e , Williams v. Zobel, 619 P. 2d 44_9, 451-452 
(1980). The Alaska Supreme Court now analyzes durational r e s­
idency requirements under its intensified scrutiny test, which is 
an intermediate balancing approach between strict scrutiny and 
the rational basis test. Id. Th.‘s "intensified scrutiny" test 
was set forth in State v. Erickson, 574 P.2d 1 (Alaska 1978). In 
a M a y  5, 1981 informal opinion to Representative Don Clocksin, 
Assistant Attorney General Bruce Botelho stated that he believed 
that the Alaska Supreme Court would overturn the two-year r e s i­
dency requirement, primarily applying the Erickson balancing 
test. Upon closer review, this office new believes that the 
two-year requirement would meet even the stricter Erickson test.

-10-



[I]t is known jurisprudential fact that these 
requisites are deceptively simple, and are 

" m u c h  more easily stated'than applied. In
particular, whether an individual possesses ........

  . the n e c essary intent is often a very d i f f i­
cult question to answer.

Stottlemyer v. S t o t t l e m y e r . 329 A . 2d 892, 899 (Pa. 1974).

Moreover, as the United States Supreme Court has ex­

pressly recognized, there are particular problems in determining

the bona fides of college students ’’since those'students" are 

characteristically transient." Memorial H o s p i t a l , s u p r a , 415 

U.S. at 260, n.15; Vlandis v. K l i n e , s u p r a , 412 U.S. 'at 452. * 

Thus even during the period of uncertainty as to whether strict 

scrutiny always applied to durational residency cases, it was 

recognized that one-year residency requirements for in-state 

tuition were constitutional. E . g . , Coleman v. Housing Authority 

?f City of N e w p o r t , s u p r a , 435 F.2d at 810, n.9. (D. Me. 1974).

Consequently, it is evident that a one-year residency

requirement for student loans would easily pass constitutional

muster under the rational basis test.' The state can condition
. . .  * .»

che grant of preferential rates for tuition on a one-year resi­

dency requirement. Vlandis v. K l i n e , s u p r a ; Hooban v. B o l i n g . 

503 F.2d 648 (6 th Cir. 1974'; Sturgis v. State of W a s h i n g t o n . 368 

F.Supp. 38 (D.C. Wash. 1973), aff'd m e m . , '414 U.S. 1057 (1973); 

Starns v. M a l k e r s o n , 326 F.Supp. 234 (D. Minn. 1970), a f f 1d m e m . . 

401 U.S. 985 (1971). Kirk v. Board of Regents of the University 

of C a l i f o r n i a , 279 Cal App. 2d 430, .78 Cal. Rptr. 260 (Cal App. 

1967) app. d i s m i s s e d , 396 U.S. 554 (1970); Padgar v. Indiana Uni­

versity , 381 N.E.2d 1274 (Ind. App. 1978). The actual transfer
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of cash to a student is at least on par to the tuition cases, if 

not a more, compelling reason in and of itself for the application 

of a more stringent requirement. In any event, the issue before 

this court could also be cast as whether it is irrational for the 

State of Alaska to require two years of residence instead of one 

year in order to be eligible for a student loan.

The two-year requirement is reasonable. It is not 

irrational or outrageous. The Alaska student loan program does 

not require that the student remain in-state to attend school 

(unlike the resident tuition cases). The student can spend up to 

$53,000 in state loan funds for up to eight years attending 

school in California, Washington, Arizona, or any other state in 

the Union. Given the judicially recognized "special problems" 

involved in determining the bona fide residence of .college s t u­

dents even when the students will, be physically located in the 

state for their years of school (Memorial H o s p i t a l , sutta , 415 

U.S. at 260, n.15; Vlandis 412 U.S. at 452), ";ven greater p r o b­

lems attend such a determination w h e n  an out-of-state student 

comes in, gats money, nd then leaves the state for a substantial 

period of time. Thus., even if the Alaska loan program were the 

same as all other states' program.0 v  v-year residence r e q u i r e­

ment would not be irrational.

In addition, however, the Alaska program is. far and 

away the most attractive education loan program in the United 

States. All other states use the Federal Guaranteed Student Loan 

Program (GSL) , which .is substantially inferior- and much more



restrictive than the Alaska program. As pointed out earlier, the 

GSL is limited to $2,5.00 per year for undergraduate, and $5,000 

per year for g r a d u a t e s . ....Alaska lends $6,000 and $7,000 resp e c­

tively. -The maximum total allowed under GSL is $12,500 for u n­

dergraduates and $25,000 for graduates (including undergraduate 

loans). Alaska's respective totals are $30,000 and $35,000; in 

addition, combined graduate and undergraduate loans could total 

up. to $53,000 for-eight years of study. The interest rate for 

GSL's are.9Z; Alaska's are 5%. Further, in-order for a. student 

who has a family income of $30,000 or more to receive a fully 

subsidized GSL loan, that student must demonstrate substantial 

financial need based upon a standardized needs test. Alaska's 

loans are open to all irrespective of need or income. Affidavit 

of Dr. Romesburg.

In short, it is not irrational to believe that a two- 

year residency requirement, rather than a one-year requirement, 

is a '.'.reasonable criteri[on] for in-state status as to make v i r­

tually certain that students who a r e  not, in fact, bona fide 

residents of.the.state . .... .cannot take advantage" of the e n o r­

mous benefits of Alaska's loan program. Vlandis v. K l i n e , sunra, 

412 U.S. at 455 (emphasis added). The two-year residence r e­

quirement . meets the rational basis test, and does not violate 

equal protection.
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C. THE TWO-YEAR RESIDENCY REQUIREMENT DOES NOT VIOLATE
THE DUE PROCESS CLAUSE, THE CITIZENSHIP CLAUSE, OR 

-• T H E  PRIVILEGES AND IMMUNITIES CLAUSE.

Ms. Andress also challenges che two-year residency 

requirement under the Due Process Clause, the Privileges Immuni­

ties Clause, and the Citizenship Clause. These assertions are 

without merit.

Vlandis settled the due process issue by holding' that

only "a permanent irrebuttable presumption of non-residence . . .

is violative of the Due Process Clause." V l a n d i s , 214 U.S. at 

453. In Vlandis the'Court overturned a scheme where if a student 

was not a resident by a certain date (the date of admission to 

s c h o o l ) , that student could never achieve resident status there­

after. The Court contrasted that scheme with plans that allowed 

the re Jur.tal of that presumption after a period of residence:

Minnesota's one-year durational residency 
requirement, however, differed in an impor- 

' ***- tant respect' from the permanent irrebutable ••
presumption of issue in the present case.
Under [Minnesota's requirement], a. student "  '
who applied to the University from out of 

....State could rebut the presumption of n o n­
residency, after having lived \i. the State 

j. . . for one year,'by presenting sufficient other • -
evidence to show bona fide domicile within
Minnesota.

V l a n d i s , 492 U.S. at 453, n.9.. In other words, durational r e s i­

dency r e q u i r e m e n t s , since they can be rebutted by a period of 

residence, do not violate the Due Process Clause.

Ms. Andress' challenges under the Privileges and Immu­

nities Clause and the Citizenship Clause are also without sup­

port. 3ecause Ms. Andress claims to be a bona fide Alaska



resident, the Privileges end Immunities Clause is inapplicable. 

Hawaii B o a t i n g ,- 651 F.2d a t -6 6 6 .' Nor does t h e ‘state see how Ms. 

Andress' claim falls within the accepted ambit of the Citizenship 

Clause. E . g . , Slaughter-House C a s e s , 83 U.S. 36 (1873).

Instead, it appears that Ms. Andress is attempting to 

argue a violation of a fundamental right to interstate travel 

based upon these clauses, an approach recently argued by Justice 

O'Connor in her- concurrence in. Zobel v. W i l l i a m s , s u p r a , 50 

U.S.L.W. at 4616-4620. Whatever the future of that analysis, it 

is clear that eight out of the nine justices presently reject 

that approach. let.-, at 4615, n.4, 4616-4617 (J. Brennan concur­

ring), 4621, n.3 (J. Rehnquist, dissent). Ms. Andress' arguments 

on these points will have to await another day -- they are not 

meritorious under the present state of the law.

' : 7 IV. " CONCLUSION '

For the reasons stated in the brief, defendants 

respectfully request this court to, grant their motion for summary 

judgment. ..... . .

DATED this day of 19H_X.

WILSON L. CONDON 
ATTORNEY GENERAL

Assistant Attorney General
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Wil s o n  L. Condon 
A ttorney General 
State of Alaska 
Po u c h  K
Juneau, Alaska 99811 

(907) 465-3600

Attorney for Defendants

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ALASKA

JUDITH ANDRESS,

Plaintiff,

v..

FRED J. BAXTER, MILDRED B A N F I E L D , 
THELMA BUCHHOLDT, LEE DEMMERT,* 
T H E L M A  LANGDON, MARY ELIZABETH 
LOMEN, JOHN MALONE, JOHN SHIVELY, 
TERRY STIMSON, DONNIS THOMPSON, 
BLANCHE WALTERS, W A L T E R  WARD, 
KERRY ROMESBERG AND THE ALASKA 
COMMISSION ON POSTSECONDARY 
E D U C A T I O N ,

D e f e n d a n t s .

No. A82-307 Civ.

AFFIDAVIT OF MAILING

STATE OF ALASKA. )
) s s .

THIRD JUDICIAL DISTRICT )

MARGARET R A M O S , being first duly sworn upon her oath, 

deposes and says:

That she is employed as a legal secretary wi'th'the 

Attorney General's Office, Pouch K, Juneau, 99811, and that on
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*

Summary Judgment, 2) Defendants' Memorandum in Support of Summary

Judgment, and 3) Affidavit of Kerry Romesburg by DHL Courier

Express Service to tne following:

Ronald G. Zobel 
Helien and Partnow 
425 "G" St. ,. Suite 710 
Anchorage, Alaska 99501

DATED this 8 th day of September, 1982.

che 8ch day of September, 1982 she mailed che 1) Motion for

Mar garret Ramo^

Subscribed and* sworn to me this ft day of

September, 1982. f*) • i

Notary Public, State of Alaska 
My commission expires I
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1 IN THE S U P E R I O R  COURT FOR THE STATE OF A L A S K A  

F I R S T  J U D I C I A L  DISTRICT AT J U NEAU

RODNEY G. VEST.

P l a i n t i f f ,

vs.

MARIAN S C H A F E R  2nd 
STATS OF  A L A S K A /

P»fendants.
(C)

No. 1JU-82-1103 C i vil

OR DER

On Augu s t  16, 1982, tjie parties to the above action filed

a proposed A o r e e m e n t  and O r der of Settlement. Based on that 
1/

a g r e ement of the parties,

IT IS HEREBY O R D E R E D  that all actions and p r o c eedings in /

7 J
the above - c a p t i o n e d  case, other than the c e r t i f i c a t i o n  of thy

plaintiff c l a s J, the approval by the Superior C o u r t  for the 7
settlement .agreement to be submitted to the p l a intiff clas3, /

and any further appro v a l  by the court n e c essary to c o n s ummate

the settlement ag r e e m e n t  after the c e r t i f i c a t i o n  of plaintiff

class, are stayed through and including the dat e  of a d j o u r n m e n t ?

•*
of the first regular session of tho 13th Alas k a  Leg i s l a t u r e  or 

June 30, 1983, w h i c h e v e r  event occurs first in time/.

IT IS F U R T H E R  O R D E R E D  that procedures for class c e r t i f i c a­

tion shall be submitted to the court for r e view no later than 

September 10, 1982, and the parties will r e q uest the c o urt to 

render its order w i t h  respect to the notice pr o c e d u r e s  for the 

said class no later than September 24, 1982. N o tice to the 

class shall be transmitted, along w ith the proposed "ettlement 

agreement and the c o n d itions n e c essary to a f f e ctuate the s e t t l e­

ment, on or before O c tober 11, 1982. Tb i State of Alas k a  will 

undertake reasonable efforts to assist the plaintiff to locate

1. This order embodies some but not all of the elements 
the parties included in their proposed order.
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.1those persons sixty-five years or o l d e r  as of July 1, 1982, who'
- * - \  /

have b e e n  bona fide A l a s k a  residents in A l a s k a  f or one year J
-rr-  • - v~_. -

inunediately p r i o r  to that date. In the e v ent the settlement I
„  --------  . . . .        ■w

a g r e e m e n t  is n ot c o n s u m m a t e d  for whatever.treason, b ut the 

pl a i n t i f f  class has been certified by the court as set forth 

above,' the p l a i n t i f f  shall not be precluded, from seeking an ?
«• * t -

enl a r g e m e n t  of the class and a c e r t i f i c a t i o n  thereof so as to 

include_oth_er per s o n s _ h a v i n g  a shorter res i d e n t i a l  duration }

w i t h i n  the state than specified in the ag r e e m e n t  and m a y  also } 

seek a greater r e t r o active recovery than tnat^specified in the 

agreer.ent. —  . . . . . .

IT IS F U R T H E R  O R D E R E D  that the A l aska L e g i slative Council 1  

shall u t i l i z e  its bes t  efforts tp;secure the enactment d u r i n g J 

the f i rst regular session of the 13t h . A l a s k a  L e g i slature of the J  

l e g i slation d e s c r i b e d  in the above agreement, subject to the f 

co n d i t i o n s  specified in the agreement. t
Thi s  court s p e c i fically expresses no o p i n i o n a s  to whether 

a o n e -year re s i d e n c y  r e q u i r e m e n t .is reasonable, n e c essary and 

appropriate in o r der to d e m o n strate bona fide A l a s k a n  residency; *J 

m ore particularly, this c o urt has not been r e q uested to and 

does not d e t e r m i n e  w h e t h e r  a period of residency less than one 

year m a y  be c o n s t i t u t i o n a l l y  m a n dated or w h e ther a p e riod or.. _ 

r e s i d e n c y  greater than one year ma y  be c o n s t i t u t i o n a l l y  p e r m i s­

sible in order for persons of the age of sixty-five or over to 

receive longevity bonus payments. Th e  c o u r t  merely acknowledges^ 

the right of the p a r ties to agree that this m a t t e r  shall be I 

stayed for a peri o d  of time and to ag that the A l a s k a  { 

Legislative..Council shall utilize its best efforts to secure the 

e n a c t m e n t  of legislation that treats equally all p e rsons of the’

age of sixty-five or older' who have been residents of the State
,,r . - • ••• *••» •••• 

of A l a s k a  for one year or longer w i t h  respect to their r e s i d e n­

tial q u a l i f i c a t i o n s  to re c e i v e ^ a n y  l o n g e v i t y  bonus payments or }
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s u b s t i t u t e  b e n e f i t s  from J u l y  1, 1982, and thereafter for as I o n ?  

an the l e g i s lature m a y  d e t e r m i n e  to c o n tinue such a p r o g r a m . j  

A c c o r dingly, nothing' in’ this*order s h ould’be construed-tsr infringe Jf 

upon* the fr e e d o m ' o f  the •' l e g i slature i n d e p e n d e n t l y  to determine ^  

w h e t h e r  arid, -if so, h o w  thfe E o n g t v i t y  B o n u s - P r o g r a m  (AS

47.,4T.-Q10 et. seq.'J sh'ould be amended.'

DON E  at  Junes*;.- Alaska, this

/ ,

•«y d ay of August, 1982.

• ' .  . - -  ^  -~\____________

W a l t e r  L. Carpeneti 
Su p erior C o u r t  Judge•€

C E R T I F I C A T I O N

T h i s  is to certify that on the above dat e  I provided a copy

of the a b ove O r d e r  to: " "  - " • “

• . • iMark Sandberg, Esq.
W i l s o n  L. Condon, Esq.
W i l l i a m  G. Ruddy, Esq.

/Q-/ (k.A  '■ t S  6
~  S e c r e t a r y  t o  t h e  J u d g e
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(

IN T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A

F I R S T  J U D I C I A L  D I S T R I C T

R O D N E Y  G. V E S T

P l a i n t i f f

v.

M A R I A N  S C H A F E R  a n d  S T A T E  O F  )
A L A S K A , )

)
D e f e n d a n t s .  )

C a s e  N o .  1 J U - 8 2 - 1 1 0 3  C i v .

A G R E E M E N T  A N D  O R D E R  O F  S E T T L E M E N T  

W H E R E A S , in 1 9 7 2  t h e  A l a s k a  L e g i s l a t u r e  e n a c t e d  the 

A l a s k a  L o n g e v i t y  B o n u s  P r o g r a m  (AS 4 7 . 4 5 . 0 1 0  et. s e a . )  w h i c h  

c u r r e n t l y  p r o v i d e s ,  i n t e r  a l i a , f o r  t h e  p a y m e n t  o f  $ 2 5 0  f o r  e a c h  

m o n t h  o f  c o n t i n u e d  r e s i d e n c y  by b o n a  f i d e  A l a s k a  r e s i d e n t s  o v e r  

t h e  a g e  o f  65 w h c  w e r e  d o m i c i l e d  in A l a s k a  on or b e f o r e  J a n u a r y

3, 1 9 5 9  a n d  w h o  h a v e  m a i n t a i n e d  a c o n t i n u o u s  d o m i c i l e  in A l a s k a  

f o r  25 y e a r s  ,*

P r o g r a m  is a m o n g  o t h e r  t h i n g s ,  to r e w a r d  e l d e r l y  A l a s k a n s  for 

t h e i r  p a s t  c o n t r i b u t i o n s  to t h e  s t a t e  a n d  t e r r i t o r y ,  a n d  f o r  p a s t  

h a r d s h i p s  s u f f e r e d  d u r i n g  t e r r i t o r i a l  a n d  e a r l y  s t a t e h o o d  day s .

A S  4 7 . 4 5 . 1 7 0 ;

W H E R E A S ,  s i n c e  1 9 7 2 ,  the S t a t e  o f  A l a s k a  in g o o d  f a i t h  

h a s  a d m i n i s t e r e d  t h e  L o n g e v i t y  B o n u s  P r o g r a m  in the b e l i e f  t h a t

W H E R E A S ,  the p u r p o s e  of the A l a s k a  L o n g e v i t y  B o n u s



the r e w a r d i n g  o f  p r i o r  r e s i d e n c y  w a s  a c o n s t i t u t i o n a l l y  

p e r m i s s i b l e  p u r p o s e ;

W H E R E A S , /in u p h o l d i n g  the S t a t e ' s  p r i o r  P e r m a n e n t  F u n d  

D i v i d e n d  d i s t r i b u t i o n  p r o g r a m ,  t h e  A l a s k a  S u p r e m e  C o u r t  r u l e d  j 

t h a t  " r e w a r d [ing] t h o s e  A l a s k a  r e s i d e n t s  w h o  h a v e  c h o s e n  to s t a y "  

is a c o n s t i t u t i o n a l l y  p e r m i s s i b l e  p u r p o s e .  W i l l i a m s  v. Z o b e l ,

6 1 9  P . 2d 4 4 8 ,  4 6 0  ( A l a s k a  1 9 8 0 ) ;

W H E R E A S ,  J u s t i c e s  D i m o n d  a n d  M a t t h e w s ,  in d i s s e n t i n g  in 

W i l l i a m s  v. Z o b e l , b e l i e v e d  t h a t  t h e  L o n g e v i t y  B o n u s  P r o g r a m  

w o u l d  w i t h s t a n d  c o n s t i t u t i o n a l  s c r u t i n y  (61S P . 2d at 4 6 9 ,  n . 1 3 ) ;

W H E R E A S ,  o n  J u n e  14, 1 9 8 2 ,  t h e  U n i t e d  S t a t e s  S u p r a m e }  

C o u r t ,  in i n v a l i d a t i n g  A l a s k a ' s  p r i o r  P e r m a n e n t  F u n d  D i s t r i b u t i o n  

P r o g r a m ,  r u l e d  t h a t  a s t a t u t o r y  p u r p o s e  o f  r e w a r d i n g  p r i o ^  

r e s i d e n c y  w a s  c o n s t i t u t i o n a l l y  i m p e r m i s s i b l e .  Z o b e l  v. W i l l i a m s ,j 

  U . S . ___________ , 8 0 - 1 1 4 6 ;

W H E R E A S ,  b e c a u s e  o f  the U . S .  S u p r e m e  C o u r t ' s  d e c i s i o n j  

in Z o b e l v. W i l l i a m s , it a p p e a r s  t h e  L o n g e v i t y  P r o g r a m  m a y  not b e  

d e e m e d  c o n s t i t u t i o n a l ; - ^

W H E R E A S ,  a s e r i o u s  and g o o d  f a i t h  d i s a g r e e m e n t  has 

d e v e l o p e d  a n d  t h e  A l a s k a  L e g i s l a t i v e  C o u n c i l  q u e s t i o n s  w h e t h e r  

t h e  a p p r o p r i a t e  r e m e d y  is to e x p a n d  t h e  c l a s s  o f  r e c i p i a n t s  of 

m o n t h l y  l o n g e v i t y  b o n u s e s ,  o r  a l t e r n a t i v e l y ,  to i n v a l i d a t e  the 

e n t i r e  p r o g r a m  a n d  c e a s e  p a y m e n t  o f  m o n t h l y  b o n u s e s  to a n y  

p e r s o n ;



W H E R E A S , t h i s  u n c e r t a i n t y  r e g a r d i n g  the a p p r o p r i a t e  

r e m e d y  d e r i v e s  f r o m  § C i v . ^ 0 5 ,  S L A  1 9 72, w h i c h  p r o v i d e s ,  w i t h

r e s p e c t  to t h e  L o n g e v i t y  B o n u s  P r o g r a m :

If a n y  p r o v i s i o n  o f  t h i s  A c t ,  o r  the\

a p p l i c a t i o a  o f  a p r o v i s i o n  o f  t h i s  A c t  to
a n y  p e i s o n - o r  c i r c u m s t a n c e s '  is h e l d  i n v a l i d ,
t h i s  e n t i r e ,  a c t  s h a l l - b e - c o n s i d e r e d -  i n v a l i d .  •• -

W H E R E A S ,  u n l e s s  a n d  u n t i l  t h e  q u e s t i o n  of a p p r o p r i a t e

r e m e d y  is r e s o l v e d  by t h i s  c o u r t ,  o r  a s e t t l e m e n t  o f  th i s  

c o n t r o v e r s y  is a c h i e v e d ,  it is r e a s o n a b l e  a n d  p r u d e n t  t h a t  the 

S t a t e  of A l a s k a  c o n t i n u e  to a d m i n i s t e r  t h e  L o n g e v i t y  B o n u s  

P r o g r a m  in the m a n n e r  p r o v i d e d  b y  s t a t u t e ;

W H E R E A S ,  o n ' J u l y  6, 1 9 8 2 ,  P l a i n t i f f  R o d n e y  V e s t  f i l e d  

t h e  a b o v e - c a p t i o n e d  a c t i o n ,  s e e k i n g  as r e l i e f  h i s  i n c l u s i o n  in 

t h e  L o n g e v i t y  B o n u s  P r o g r a m  o f  "a n y  . . . b o n a  f i d e  A l a s k a  

r e s i d e n t  w h o  is 65 y e a r s  o r  o l d e r . . . . " .  C o m p l a i n t ,  P r a y e r  f o r  

R e l i e f ,  p a r a .  ~.j

a m e n d e d  c o m p l a i n t  s e e k i n g  to h a v e  t h i s  c a s e  c e r t i f i e d  as a c l a s s  

a c t i o n  u n d e r  A l a s k a  R u l e  of C i v i l  P r o c e d u r e  23 o n  b e h a l f  o f  a l l  

b o n a  f i d e  A l a s k a n s  o f  t h e  a g e  o f  65 o r  o l d e r ,  a n d  f u r t h e r  s e e k i n g  

a s  a l t e r n a t i v e  r e l i e f  the i n v a l i d a t i o n  o f  t h e  L o n g e v i t y  B o n u s  

P r o g r a m ,  o r  t h e  p a y m e n t  of r e t r o a c t i v e  b o n u s e s  "in a m o u n t  e q u a l  

t o  w h a t  t h e y  w o u l d  h a v e  b e e n  e n t i t l e d  to o b t a i n  u n d e r  the p r o g r a m  

h a d  the i n c o n s t i t u t i o n a l  c r i t e r i a  n e v e r  b e e n  in p l a c e  or

W H E R E A S ,  ON J u l y  23, 1 9 8 2 ,  P l a i n t i f f  V e s t  f i l e d  an



e n f o r c e d . "  F i r s t  A m e n d e d  C o m p l a i n t ,  P r a y e r  f o r  R e l i e f ,  p a r a s .

4-6,

W H E R E A S , t h e r e  a r e  c u r r e n t l y  9 , 1 2 4  r e c i p i e n t s  o f  J

•V-.. ..
m o n t h l y  l o n g e v i t y  b o n u s e s ,  a n d  m a n y  o f  J t h e s e  r e c i p i e n t s  a r e  o f  | 

m o d e s t  m e a n s ,  a n d  d e p e n d ! u p o n  t h e  m o n t h l y  b o n u s  f o r  s u s t e n a n c e ,  J  

a n d  t h e  . t e r m i n a t i o a  o f  t h e  l o n g e v i t y  b o n u s  p a y m e n t s - t o  t h e s e

 —— -- ------------------ J
i n d i v i d u a l s  c o u l d  c a u s e  g r e a t  a n d  i r r e p a r a b l e  hari^;

W H E R E A S ,  b e c a u s e  of the u n c e r t a i n t y  w i t h  r e s p e c t  to the 

a p p r o p r i a t e  r e m e d y ,  t h e  p a r t i e s  are d e s i r o u s  of s e t t l i n g •this 

l i t i g a t i o n  in a m a n n e r  w h i c h  a f f o r d s  m e a n i n g f u l  r e l i e f  to 

P l a i n t i f f  V e s t  a n d  o t h e r s  s i m i l a r l y  s i t u a t e d ,  b u t  w h i c h  a l s o  

e n s u r e s  t h e  c o n t i n u a t i o n  o f  m o n t h l y  b o n u s  p a y m e n t s  to e x i s t i n g  

r e c i p i e n t s ;

W H E R E A S ,  the p a r t i e s  a r e  f u r t h e r  d e s i r o u s  o f  a c h i e v i n g

a s e t t l e m e n t ■w h i c h  w i l l  f i n a l i z e  a n d  c o n s t i t u t e  a fu l l  a 1 f i n a l

a c c o r d  o f  the r i g h t s  a n d  l i a b i l i t i e s  of the p a r t i e s  h e r e t o ;

W H E R E A S , t h e r e  m a y  be as m a n y  as 4 , 0 0 0  p e r s o n s  w h o  a r e  j

s i m i l a r l y  s i t u a t e d  w i t h  P l a i n t i f f  V e s t  —  to w i t ,  b o n a  f i d e

  -■  >
A l a s k a n s  o f  the a g e  o f  65 o r  o v e r  —  w h o  a r e  not c u r r e n t l y

r e c e i v i n g  l o n g e v i t y  b o n u s  p a y m e n t s  b e c a u s e  of the r e s i d e n c y

r e q u i r e m e n t s  of the s t a t u t e ;

W H E R E A S ,  the p a r t i e s  a g r e e  tha t ,  b e c a u s e  o f  the n a t u r e  j

o f  t h e  r i g h t s  o f  r e c i p i e n t s  i n v o l v e d  in t h i s  l i t i g a t i o n ,  a )

o n e - y e a r  r e s i d e n c y  r e q u i r e m e n t  is r e a s o n a b l e ,  n e c e s s a r y  a n d

a p p r o p r i a t e  in o r d e r  to d e m o n s t r a t e  b o n a  f i d e  A l a s k a n  r e s i d e n c y ;  j

- 4 -



W H E R E A S ,  a f u l l  a n d  f i n a l  s e t t l e m e n t  of the p a r t i e s '  

r i g h t s  a n d  l i a b i l i t i e s  h e r e t o  c a n n o t  be a c h i e v e d  u n t i l  a l l  

p e r s o n s  s i m i l a r l y  s i t u a t e d  w i t h  P l a i n t i f f  V e s t  a r e  c e r t i f i e d  as a 

c l a s s  u n d e r  A l a s k a  R u l e  o f  C i v i l  P r o c e d u r e  2 3 ( c ) ;

W H E R E A S ,  t h e  s e t t l e m e n t  e n v i s i o n e d  b y  the p a r t i e s  

i n c l u d e s  t h e  r e t r o a c t i v e  p a y m e n t  of l o n g e v i t y  b o n u s e s  to 

p l a i n t i f f  c l a s s  c o m m e n c i n g  a n d  i n c l u d i n g  J u l y  1, 1 9 8 2 ;

W H E R E A S ,  the p a y m e n t  of s u c h  r e t r o a c t i v e  b o n u s e s  to a n  

e x p a n d e d  c l a s s  o f  r e c i p i e n t s  w o u l d  r e q u i r e  the a p p r o p r i a t i o n  of 

s u m s  a b o v e  t h e  a m o u n t  c u r r e n t l y  a p p r o p r i a t e d  f o r  the l o n g e v i t y  

b o n u s  p r o g r a m  f o r  f i s c a l  y e a r  1 9 8 2 - 8 3 .  M o r e o v e r ,  a n d  b e c a u s e  of 

t h e  A l a s k a  L e g i s l a t i v e  C o u n c i l ' s  v i e w  o f  t h e  n o n - s e v e r a b i l i t y  

c l a u s e ,  q u o t e d  a b o v e  ( e f f e c t i n g  the e x p a n s i o n  o f  the c l a s s  of 

l o n g e v i t y  b o n u s  r e c i p i e n t s ) ,  s u c h  p a y m e n t s  m a y  r e q u i r e  the 

e n a c t m e n t  of c u r a t i v e  l e g i s l a t i o n ;

W H E R E A S , it is t h e r e f o r e  n e c e s s a r y ,  in o r d e r  t o  

e f f e c t u a t e  t h i s  s e t t l e m e n t ,  f o r  a p p r o p r i a t e  l e g i s l a t i o n  to be 

e n a c t e d ;

W H E R E A S ,  the A l a s k a  L e g i s l a t u r e  is a c o o r d i n a t e  b r a n c h  

o f  g o v e r n m e n t  of t h e  S t a t e  o f  A l a s k a ,  a n d  is r e p r e s e n t e d  in th i s  

a c t i o n  by the A t t o r n e y  G e n e r a l ;

W H E R E A S ,  n o t w i t h s t a n d i n g  the a b o v e ,  the A t t o r n e y  

G e n e r a l  c a n n o t  in a n y  m e n n e r  b i n d  or c o m p e l  the A l a s k a  

L e g i s l a t u r e  in the e x e r c i s e  of its l e g i s l a t i v e  p o w e r s ;
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W H E R E A S ,  o n  J u l y  16, 1 9 8 2 ,  the A l a s k a  L e g i s l a t i v e  

C o u n c i l  m o v e d  to p a r t i c i p a t e  in the a b o v e - c a p t i o n e d  a c t i o n  as 

a m i c u s  c u r i a e ,  it is a g r e e d  t h a t  the A l a s k a  L e g i s l a t i v e  C o u n c i l  

m a y  p a r t i c i p a t e  in a l l  n e g o t i a t i o n s  o f  a n y  s e t t l e m e n t ,  the f i l i n g  

o f  b r i e f s  a n d  m a y  p a r t i c i p a t e  in o r a l  a r g u m e n t s ;  h o w e v e r ,  the 

A l a s k a  L e g i s l a t i v e  C o u n c i l  a g r e e s  c h a t  it w i l l  n o t  be i n v o l v e d  in 

d i s c o v e r y  p r o c e e d i n g s  in t h e  e v e n t  t h e  c a s e  is u l t i m a t e l y  

l i t i g a t e d  a n d  w i l l  n o t . b e c o m e  o t h e r w i s e  i n v o l v e d  in a c c o r d a n c e  

w i t h  t h e  t e r m s  o f  t h i s  s e t t l e m e n t  a g r e e m e n t ?

W H E R E A S ,  a n d  w h i l e  c h e  A l a s k a  L e g i s l a t i v e  C o u n c i l

J
c a n n o t ,  b i n d  t h e  A l a s k a  L e g i s l a t u r e  in the e x e r c i s e  of its 

l e g i s l a t i v e  p o w e r s , ' t h e  A l a s k a  L e g i s l a t i v e  C o u n c i l  c a n  andj is 

w i l l i n g -  ta-comraifc i t s  b e s t  e f f o r t s  to the e n a c t m e n t  o f  

a p p r o p r i a t e  l e g i s l a t i o n  d u r i n g  the f i r s t  r e g u l a r  s e s s i o n  of th^e 

1 3 t h  A l a s k a  L e g i s l a t u r e  £

W H E R E A S , a n d  s u b j e c t  to (1) t h e  c e r t i f i c a t i o n  of 

p l a i n t i f f  c l a s s ,  (2) t h e  S u p e r i o r  C o u r t ' s  a p p r o v a l  of a 

s e t t l e m e n t  p r o p o s a l  h e r e i n ,  a n d  (3) t h e  c o m m i t m e n t  o f  the A l a s k a  

L e g i s l a t i v e  C o u n c i l  to use its b e s t  e f f o r t s  in the e n a c t m e n t  o f  

a p p r o p r i a t e  l e g i s l a t i o n ,  p l a i n t i f f  c l a s s  is a g r e e d  t h a t  s u c h  

a c t i o n  w i l l  p r o v i d e  f u l l  a n d  a d e q u a t e  c o n s i d e r a t i o n  f o r  the 

p r o m i s e  a n d  a g r e e m e n t  o f  p l a i n t i f f  c l a s s  n o t  to s e e k  r e l i e f  in 

a n y  f o r m  w i t h  r e s p e c t  to t h e  L o n g e v i t y  B o n u s  P r o g r a m  t h r o u g h  a n d  

i n c l u d i n g  the a d j o u r n m e n t  o f  the f i r s t  r e g u l a r  s e s s i o n  of the



c c

1 3 t h  A l a s k a  L e g i s l a t u r e  or J u n e  30, 1 9 8 3 ,  w h i c h e v e r  e v e r  e v e n t  

come'; f i r s t  in t i m e ;

W H E R E A S ,  n o t h i n g  h e r e i n  is to be c o n s t r u e d  as an 

a d m i s s i o n  b y  t h e  o f  A l a s k a  as to t h e  u n c o n s t i t u t i o n a l i t y  o f

t h e  L o n g e v i t y  B o n u s  P r o g r a m ;

W H E R E A S ,  e x c e p t  w i t h  r e s p e c t  to the g o o d  f a i t h  of the 

S t a t e  a n d  its a g e n t s ,  n o t h i n g  h e r e i n  is to be c o n s t r u e d  as an 

a d m i s s i o n  by e i t h e r  p a r t y  in t h e  e v e n t  t h e  s e t t l e m e n t  a g r e e d  to 

h e r e  is n o t  c o n s u m m a t e d ;

N O W  T H E R E F O R E  T H E  P A R T I E S  S T I P U L A T E  A N D  A G R E E  AS j 

F O L L O W S :  ^

1. A l l  a c t i o n s  and p r o c e e d i n g s  in the a b o v e - c a p t i o n e d  

c a s e ,  o t h e r  t h a n :

(a) t h e  c e r t i f i c a t i o n  o f  p l a i n t i f f s  c l a s s

(b) t h e  a p p r o v a l  by t h e  S u p e r i o r  C o u r t  f o r  t h e  S t a t e  of 

A l a s k a ,  F i r s t  J u d i c i a l  D i s t r i c t  o f  t h i s  p r o p o s e d  

s e t t l e m e n t  a g r e e m e n t ,  a n d

(c) a n y  f u r t h e r  a p p r o v a l  by the c o u r t  n e c e s s a r y  to 

c o n s u m m a t e  the s e t t l e m e n t  a g r e e m e n t  a f t e r  the 

c e r t i f i c a t i o n  of p l a i n t i f f s  c l a s s ,

a r e  s t a y e d  t h r o u g h  a n d  i n c l u d i n g  the d a t e  o f  a d j o u r n m e n t  of the,)

. 1 ; ' ■ • -  • -  .
f i r s t  r e g u l a r  s e s s i o n  o f  the 1 3 t h  A l a s k a  L e g i s l a t u r e  o r  J u n e  j

30hfi, 1 9 8 3  /'’’w h i c h e v e r  e v e n t  o c c u r s  f i r s t  in t i m e .  P r o c e d u r e s  f o r

c l a s s  c e r t i f i c a t i o n  s h a l l  be s u b m i t t e d  to the C o u r t  for r e v i e w  no

l a t e r  t h a n  S e p t e m b e r  10, 1982, a n d  the p a r t i e s  w i l l  r e q u e s t  the

4
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C o u r t  to r e n d e r  its o r d e r  w i t h  r e s p e c t  to the n o t i c e  p r o c e d u r e s  

f o r t h e  s a i d  c l a s s  n o  l a t e r  t h a n  S e p t e m b e r  2 4 t h ,  1 9 8 2 .  N o t i c e  to 

t h e  c l a s s  s h a l l  be t r a n s m i t t e d ,  a l o n g  w i t h  t h e  p r o p o s e d  

s e t t l e m e n t  a n d  t h e  c o n d i t i o n s  n e c e s s a r y  t o  e f f e c t u a t e  t h e  

s e t t l e m e n t ,  o n  o r  b e f o r e  O c t o b e r  1 1 t h ,  1 9 3 2 .  T h e  S t a t e  of A l a s k a  

w i l l  u n d e r t a k e  r e a s o n a b l e  e f f o r t s  to a s s i s t  P l a i n t i f f  to l o c a t e  

t h o s e  p e r s o n s  65 y e a r s  o r  o l d e r  as o f  J u l y  1, 1 9 8 2 ,  w h o  h a v e  b e e n  

b o n a  f i d e  A l a s k a  r e s i d e n t s  in t h e  s t a t e  o f  A l a s k a  f o r  o n e  y e a r  

i m m e d i a t e l y  p r i o r  t o  t h a t  d a t e .  In t h e  e v e n t  th i s  s e t t l e m e n t  

a g r e e m e n t  is n o t  c o n s u m m a t e d  f o r  w h a t e v e r  r e a s o n ,  b u t  the c l a s s  

c e r t i f i c a t i o n  h a s  b e e n  c e r t i f i e d  by t h e  c o u r t  as s e t  f o r t h  a b o v e ,  

t h e  P l a i n t i f f  s h a l l  n o t  be p r e c l u d e d  f r o m  s e e k i n g  an e n l a r g e m e n t  

o f  t h e  c l a s s  a n d  a c e r t i f i c a t i o n  t h e r e o f  s o  as to i n c l u d e  o t h e r  

p e r s o n s  h a v i n g  a s h o r t e r  r e s i d e n t i a l  d u r a t i o n  w i t h i n  the S t a t e  

a n d  m a y  a l s o  s e e k  a g r e a t e r  r e t r o a c t i v e  r e c o v e r y .

2. T h e  A l a s k a  L e g i s l a t i v e  C o u n c i l  s h a l l  u t i l i z e  its 

b e s t  e f f o r t s  to s e c u r e  the e n a c t m e n t ,  d u r i n g  t h e  f i r s t  r e g u l a r  

s e s s i o n  o f  t h e  1 3 t h  A l a s k a  L e g i s l a t u r e ,  o f  t h e  f o l l o w i n g  

l e g i s l a t i o n ;

(a) L e g i s l a t i o n  w h i c h  t r e a t s  e q u a l l y  a l l  b o n a  fide 

A l a s k a  r e s i d e n t s  of the age o f  65 o r  o l d e r  w i t h  r e s p e c t  to t h e i r  

r e s i d e n t i a l  q u a l i f i c a t i o n s  to r e c e i v e  a n y  " l o n g e v i t y  b o n u s  

p a y m e n t s "  o r  a n y  s u b s t i t u t e  b e n e f i t s  f r o m  J u l y  1, 1 9 8 2  and 

t h e r e a f t e r  f o r  a s  l o n g  as the l e g i s l a t u r e  m a y  d e t e r m i n e  to 

c o n t i n u e  s u c h  a p r o g r a m .  B o n a  f i d e  A l a s k a  r e s i d e n t s  are t h o s e
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w h o  c o n t i n u o u s l y  r e s i d e d  in t h e  s t a t e  f o r  o n e  y e a r  i m m e d i a t e l y  

p r i o r  to t h e  d a t e  o f  e l i g i b i l i t y ?  a n d

(b) A n y  a p p r o p r i a t i o n  w h i c h  m i g h t  be r e q u i r e d  to f u n d  

t h e  l e g i s l a t i o n  d e s c r i b e d  in p a r a g r a p h  (a), i n c l u d i n g  the 

r e t r o a c t i v e  p a y m e n t  of b o n u s e s .

3. If t h e  A l a s k a  L e g i s l a t u r e  p a s s e s  l e g i s l a t i o n

d e s c r i b e d  in 2 ( a ) - ( b )  a b o v e  at a n y  t i m e  d u r i n g  the f i r s t  r e g u l a r

s e s s i o n  o f  t h e  1 3 t h  A l a s k a  L e g i s l a t u r e  a n d  the G o v e r n o r  s i g n s  the 

s a i d  l e g i s l a t i o n  or o t h e r w i s e  a l l o w s  2 ( a ) - ( b )  to b e c o m e  l a w  s o  

t h a t  ? ( a ) - ( b )  w i l l  be e f f e c t i v e  no l a t e r  t h a n  N i n e t y  d a y s  a f t e r  

e n a c t e d ,  t h e  a b o v e  a c t i o n  s h a l l  be d i s m i s s e d  w i t h  p r e j u d i c e ,  

s u b j e c t  o n l y  to the d e t e r m i n a t i o n  of a t t o r n e y  f e e s  by the C o u r t .

4. If the a b o v e - c a p t i o n e d  a c t i o n  is d i s m i s s e d ' u n d e r  

p a r a g r a p h  3 a b o v e ,  a l l  c l a i m s  o r  r i g h t s  o f  a n y  c l a s s  m e m b e r  

( e x c e p t  t h o s e  c l a s s  m e m b e r s  w h o  e x e r c i s e  t h e i r  r i g h t  to o p t  o u t

u n d e r  R u l e  23 o f  the A l a s k a  R u l e s  of C i v i l  P r o c e d u r e ) ,  w i t h

r e s p e c t  t o  t h e  L o n g e v i t y  B o n u s  P r o g r a m ,  s h a l l  be m e r g e d  in t o  t h e  

j u d g m e n t  o f  d i s m i s s a l  a n d  e x t i n g u i s h e d ?

*1i
5. If t h e  L e g i s l a t i o n  d e s c r i b e d  in 2 ( a ) - ( b )  a b o v e  is j 

n o t  e r : c t e d  d u r i n g  the f i r s t  r e g u l a r  s e s s i o n  o f  the 13th' A l a s k a  ) 

L e g i s l a t u r e  o r  i n  a n y  e v e n t  no l a t e r  t h a n  J u n e  30 , 198 & ,  t h e n  JJ 

t h i s " a g r e e m e n t  s h a l l  be n u l l  a n d  v o i d ,  j e x c e p t  t h a t  the P l a i n t i f f  

a n d  t h e  c l a s s  c e r t i f i e d ,  t o g e t h e r  w i t h  a n y  a d d i t i o n a l  m e m b e r s ,  if 

t h e r e  is a n  e n l a r g e m e n t  of the c l a s s ,  m a y  p r o s e c u t e  t h i s  c a s e  as
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if t h i s  a g r e e m e n t  h a d  n o t  b e e n  e n t e r e d  int o ,  it b e i n g  the i n t e n t  

o f  t h e  p a r t i e s  t h a t  c e r t i f i c a t i o n  of the p l a i n t i f f  c l a s s ,  or the 

e n l a r g e m e n t  t h e r e o f ,  s h a l l  n o t  be a f f e c t e d  if t h i s  a g r e e m e n t  

b e c o m e s  n u l l  a n d  void;

u n d e r  2 h e r e i n  is c o n t i n g e n t  u p o n  c e r t i f i c a t i o n  o f  p l a i n t i f f  

c l a s s  u n d e r  A l a s k a  R u l e  o f  C i v i l  P r o c e d u r e  2 3 ( c ) ,  w h i c h  c l a s s  

s h a l l  i n c l u d e  e a c h  a n d  e v e r y  i n d i v i d u a l  o f  t h e  a g e  o f  65 o r  o l d e r  

w h o ,  a s  o f  J u l y  1, 1 9 8 2 ,  h a d  c o n t i n u o u s l y  r e s i d e d  o n e  y e a r  

i m m e d i a t e l y  p r e c e d i n g  t h a t  d a t e  w i t h i n  t h e  S t a t e  of A l a s k a ,  a n d  

in t h e  e v e n t  t h a t  a c l a s s  is c e r t i f i e d  w h i c h  is le s s  i n c l u s i v e  

t h a n  as a b o v e  d e s c r i b e d ,  t h e  S t a t e  o f  A l a s k a  h a s  r e s e r v e d  the 

r i g h t  to w a i v e  t h e  p r o t e c t i o n s  of t h i s  p a r a g r a p h  in w h o l e  or in 

p a r t .  N o t h i n g  in t h i s  p a r a g r a p h  is i n t e n d e d  to m o d i f y  o r  a f f e c t  

t h e  c e r t i f i c a t i o n  of t h e  c l a s s  or t h e  r i g h t  o f  the P l a i n t i f f  to 

e n l a r g e  t h e  c l a s s  if t h i s  a g r e e m e n t  b e c o m e s  n u l l  and v o i d .

6. T h e  o b l i g a t i o n  o f  the A l a s k a  L e g i s l a t i v e  C o u n c i l

D A T E D  t h i s  d a y  o f , 1 9 8 2 .

D A T E D :

A t t o r n e y  f o r  D e f e n d a n t s  < 
M a r i a n  S c h a e f e r  a n d  / 
S t a t e  o f  A l a s k a

W I L S O N  L. C O N D J N  
A T T O R N E Y  G E N E R A L

D A T E D :

H e n r y  J. C a m a r o t  

a m a r o t ,  S a n d b e r g  & H u n t e r
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D A T E D :

f o r  A l a s k a  

' L e g i s l a t i v e  C o u n c i l  
A m i c u s  C u r i a e

/ ' ^  W i l l i a m  R u d d y

R o b e r t s o n ,  M o n a g l e ,  

E a s t a u g h  & B r a d l e y

O R D E R

IT IS S O  O R D E R E D .

D A T E D !
Ho n .  W a l t e r  C a r p e n e t i  
S u p e r i o r  C o u r t  J u d g e
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7
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On  J u n e  14, 1982, the U n i t e d  S t a t e s  S u p r e m e  C o u r t  r u l e d

t h a t  the c u m u l a t i v e  r e s i d e n c y  r e q u i r e m e n t s  of A l a s k a ' s  p e r m a n e n t

f u n d  d i v i d e n d  d i s t r i b u t i o n  p r o g r a m  v i o l a t e d  th e E q u a l  P r o t e c t i o n

C l a u s e  of the U n i t e d  S t a t e s  C o n s t i t u t i o n . ^ "  S h o r t l y  t h e r e a f t e r ,

A l a s k a ' s  L o n g e v i t y  B o n u s  ("ALB") P r o g r a m  w a s  c h a l l e n g e d  on e q u a l

2
p r o t e c t i o n  g r o u n d s .  O n  A u g u s t  9, 1982, the D e p a r t m e n t  of Law,

w i t h  the a p p r o v a l  of the A l a s k a  L e g i s l a t i v e  C o u n c i l ,  e n t e r e d  into 

a s t i p u l a t i o n  in the V e s t  c a s e  w h i c h  s t a y e d  al l p r o c e e d i n g s

p e n d i n g  a d j o u r n m e n t  of this l e g i s l a t i v e  s e s s i o n ,  in o r d e r  to 

a f f o r d  the l e g i s l a t u r e  an o p p o r t u n i t y  to a d d r e s s  the 

c o n s t i t u t i o n a l  p r o b l e m s  w i t h  the e x i s t i n g  p r o g r a m .

T h e  p u r p o s e  of :his r e p o r t  is to a n a l y z e  s o m e  10 o p t i o n s  

a v a i l a b l e  to the l e g i s l a t u r e  in a m e n d i n g  the A l a s k a  L o n g e v i t y  

B o n u s  P r o g r a m .  T h i s  r e p o r t  is a f i r s t  ste.p in a p r o c e s s  w h i c h

m u s t  be c o m p l e t e d  by the end of t h i s  s e s s i o n .  As s u b p a r t s  (C) and 

(D) of this s e c t i o n  d i s c u s s ,  the l i k e l y  c o n s e q u e n c e  of f a i l i n g  to 

e n a c t  r e m e d i a l  l e g i s l a t i o n  this s e s s i o n  is that  the A L B  p r o g r a m

w i l l  be j u d i c i a l l y  t e r m i n a t e d .

A . D e s c r i p t i o n  Of T h e  L o n g e v i t y  B o n u s  P r o g r a m  

P r e d e c e s s o r s  of the e x i s t i n g  A L B  p r o g r a m  c a n  be t r a c e d  to 

1915. In that year, the T e r r i t o r i a l  L e g i s l a t u r e  a u t h o r i z e d  a 

m o n t h l y  a l l o w a n c e  of $ 1 2 . 5 0  for n e e d y  e l d e r l y  A l a s k a n s  of 10 y e a r s

I. INTRODUCTION

l-Zobel v. W i l l i a m s ,  72 L. Ed. 2nd 6 7 2  (1982)

2 V e s t  v. S h a f e r ,  1 J U - 8 2 - 1 1 0 3  Civ. (1st Jud. D i s t . ,  1982)



r e s i d e n c y  wh o chose not to enter the n e w l y - c r e a t e d  Pi oneers'

3 A
Homes. The  c u r r e n t  p r o g r a m  was e n ac te d in 1972"4 as a re sul t

of l e g i s l a t i o n  int ro d uc ed  by S e n a t o r s  B u t r o v i c h  and Ray."5 Quite

un l ik e the " n e e d - b a s e d "  focus of its p r e d e c es so rs ,  the 1972

l e g i s l a t i o n  was to:

"... prov de all l a w - a b i d i n g  A l a s k a n s  c ap a b l e  of 
m a n a g i n g  their own a ff ai rs  wh o  have  m a i n t a i n e d  a
d o m i c i l e  in the state for at least 25 ye ars and
ha v e reac hed  a r e t i r e m e n t  age of 65, an inc en ti ve  
to c o n t i n u e  u n i n t e r r u p t e d  r e s i d e n c y  in the s':ate. 
Under no c i r c u m s t a n c e s  shall this ch ap te r be 
c o n s i d e r e d  a form, type, or manner, of public 
relief. The b on us es ma d e under this c ha pt er  are
not pr e d i c a t e d  on need ev e n though they may  appear 
to provi de  s u p p l e m e n t a l  income to some q ua li f i e d  
persons who would o t h e r w i s e  be forced to bec ome  
r e s p o n s i b i l i t i e s  of the state. The L e g i s l a t u r e  
further finds and states that this le g i s l a t i o n
r e co g n i z e s  the e c o n o m i c  h a r d s h i p s  su f fe re d by many 
e l de rl y Al askans, A l a s k a n s  who through their 
tenacity and p e r s e v e r a n c e  m o l d e d  A l a s k a  as we know 
it through s k i ll fu l a p p l i c a t i o n  of their talents. 
T h e s e  p i o ne er s are the same A l a s k a n s  who, in the 
p r ime  of their life, we r e in effect treated as 
second class ci ti z e n s  by the federal g o v e r n m e n t  
and who paid mu c h of their hard earned -income to a 
g o v e r n m e n t  in i . Mc h they did noi have the right to 
p a r t i c i p a t e  through the po wer of the ballot. The 
l e g i s l at ur e  also is aware of the fact that many  of 
tnese p i o ne er s ha ve  been forced to live out their 
re t i r e m e n t  years in areas far away from the land 
they loved and n u r tu re d and thereby also 
suffering, in ma ny  cases, the loss of familial 
r e l a t i o n s h i p  with  their own kin, an e xp e r i e n c e  
that is sad and fr u s t r a t i n g  to them as wel l c'.s 
d e p r i v i n g  new  g e n e r a t i o n s  of A l a s k a n s  the be ne fit  
of their w i s d o m  and ex per ie nce . Thi s l e g i s l a t i o n  
h o p e f u l l y  will  prov ide  our p i o n ee rs  with the 
eco n om ic  me ans  to remain in and c o n t i n u e  to serve 
their state ar.d to en joy the o p p o r t u n i t y  of ai d in g

dc ha pte r 64, SLA 1915.

^ C h a p t e r  205, SLA 1972; AS 4 7 . 4 5 . 0 1 0  et. s e q .

^SB 211, 7th Leg., 2nd Sess.
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the ne w A l a s k a n  in m a k i n g  the st ate  truly "The 
Gr eat La nd ." 51, Ch. 205, SLA 1972.

The ALB program, then, has s e v e r a l  purposes:

1. p r o v i d i n g  an i n ce nt i ve  for a p a r t i c u l a r  class of 
senior c i t i z e n s  to r e m a i n  in the state;

2. c o m p e n s a t i n g  for the h a r d s h i p s  faced by r e t i r e m e n t  
in Alaska;

3. r e w a r d i n g  the past c o n t r i b u t i o n s  of A l a s k a ' s  
e l d e r l y ;

4. cc 'ting for past h a r d s h i p s  suf fe re d by 
Alaska'.' jeers; and

5. r e t a i n i n g  the w i s d o m  and e x p e r i e n c e  of A l a s k a ' s  
pioneers.

Or igi na ll y,  the bonus was $100  per month. Over the

years, the amount has g r a d u a l l y  inc rea se d to its c u rr en t  $250 
£

per month. A p er s o n  is e l i g i b l e  for a bonus i f  he or she:

1. is 65 years of age or older;
2. was "d om i c i l e d  in the te rr i t o r y "  on or be fo re 
J a nu ar y 3, 1959; and
3. has been c o n t i n u o u s l y  d o m i c i l e d  in the st ate for 25 
y e a r s >

A dd it io na ll y,  if a per so n is ab s e n t  from  the s ta te for 

m o r e  than 30 days, he will not r e ce iv e a n o t h e r  bonus until he 

returns. AS 47.4 5.0 30 . If the p e rs o n  is ab sen t for a 

c o n t i n u o u s  period in ex ces s of 180 days, he is i n e l ig ib le  for a 

bonus for the nexc 12 c a l e n d a r  mo n th s fo l lo w i n g  his return, J[d.

^Chapt er 13, SLA ivoi

7AS 4 7 . 4 5 . CIO



E x c e p t i o n s  are m a d e  if the a b s e n c e  "is be yo nd  the c o n t r o l  of the

r e c i p i e n t . "  I d .

T h e lo ng ev it y b on us  is t ax abl e under the In te rn al

R e v e n u e  Code. However, it is al m o st  u n i v e r s a l l y  e x c l u d e d  in

c a l c u l a t i n g  income e l i g i b i l i t y  for st ate  and fede ra l a s s i s t a n c e  

8
prog.rams.

B . The In d i v i d u a l s  C o v e r e d  By The  A la s k a  L o n g e v i t y  

Bo nus P r o g r am.

T h e r e  are c u r r e n t l y  some 9,425 A l a s k a n s  r e c e i v i n g  some 

$ 2 8 . 4  m i l l i o n  in l on ge vi ty  bonus paymen ts.  S k e t c h i n g  an 

a c c u r a t e  po r t ra it  of the s ta te' s AL B  r e c i p i e n t s  is dif fic ul t, 

b e c a u s e  the ALB a p p l i c a t i o n  form r e q u i r e s  little p e r s o n a l  

inf o rm at io n.  In 1976, the A l a s k a  D e p a r t m e n t  of H ea l t h  and 

S o c i a l  S e r v i c e s  c o n d u c t e d  a r a n d o m  sur ve y of ALB r e c i p i e n t s , ^  

and, in c o n j u n c t i o n  with the Vest

8U n d er  42 U.S.C. § 1 3 8 2 ( a ) ( b ) ( 2 ) ( B ) , wh ic h go v e r n s  
e l i g i b i l i t y  for federal S u p p l e m e n t a l  S e c u r i t y  Income, and by 
r e f e r e n c e  also co nt ro ls  o the r fe de r al  p r o g r a m s  such as M e d i c a i d  
and en e rg y ass istance, the f ol lo wi ng  is exc lu de d from the 
d e f i n i t i o n  of income:

"m on th ly  (or other periodic) p a y m e n t s  r ece iv ed by 
any indiv id ual  under a p r o g r a m  e s t a b l i s h e d  prior 
to Ju ly  1, 1973, if such p a y m e n t s  are ma de  by the 
S ta te of w hic h the i n d iv id ua l r e c e i v i n g  such 
p a y m en ts  ia a resident, and if e l i g i b i l i t y  of any 
i nd ivi dua l for such p a y m en ts  is not based on need 
and is based so l el y on a t t a i n m e n t  of age 65 and 
d u r a t i o n  of re si d e n c e  is such s ta te by such 
i n d i v i d u a l ."

^"A l as ka  L o n g e v i t y  Bonus i act S u r v ey ,"  Al as ka  
D e p a r t m e n t  of Hea lt h and So c i a l  S e r v i c e s  (1976) 
( h e r e i n a f t e r  "ALB Survey)
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se t tl em en t,  the D e p a r t m e n t  of L a w  c o n d u c t e d  a n o n - r a n d o m  s ur v e y

of some 1,896 pa rti c ip an ts .

F r o m  those surveys, it is a p p a r e n t  that a large

p e r c e n t s * :  o f  A L B  r e c i p i e n t s  a r e  A l a s k a  N a t i v e s  l i v i n g  i n  r u r a l

a r eas  of the state.  ̂  Mor eo v er , and in large part  b e c a u s e  of

t h e  i n e l i g i b i l i t y  o f  m a n y  r u r a l  r e s i d e n t s  f o r  s o c i a l  s e c u r i t y ,

the l on g e v i t y  bonus is o f te n the primav/y source of in com e for

r u r a l  residents. For example, 41% of the elderly in S o u t h w e s t

Alaska, and 66% in N o r t h w e s t  Alaska, rely on the l o n g e v i t y  bonus

11 1
as their pri m ar y so urc e of income.

A v a i l a b l e  e v i d e n c e  s u g ge st s  that a large p e r c e n t a g e  of

A L B  r e c i p i e n t s  have incomes only  m a r g i n a l l y  above the c u r r e n t

s t at e w el fa re  a s s i s t a n c e  level of $546 per mo nth. The

D e p a r t m e n t  of Law's 1982 survey -- w h ic h was skewed toward the

m o r e  ne edy  r e c ip ie nt s of .he ALB -- found that 8 1 , 4 %  of the

1,896 r ec i p i e n t s  samp led  had mo nt hl y incomes of $ 7 5 0  or less.

T h e 1976 ALB survey found that half of the ALB  r e c i p i e n t s  had a

m o n t h l y  income, " i n c l u d i n g  that of their sp ou se, " of under $500  

1?
per m on th  An o the r

l^In 1976, 41% of the AL B r e c i pi en ts  lived in r u r al  areas of 
the st ate  and 24.1% were  A la s k a  Natives. A L L  Su rv ey  at 14-15.

“ "An A s s e s s m e n t  of the St at us  ard Needs of A l a s k a ' s  
E l d e r l y , "  D e p a r t m e n t  of Sociology, C o l l e g u  of Arts & Sciences, 
U n i v e r s i t y  of Al ask a (1981) (h er ei na ft e r " A s s e s s m e n t .")

12AL B Survey, 0£. c i t . n. 9 at 18-19.
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4 4 %  had incomes of less than S I , 000 per mo nt h . A 1981

U n i v e r s i t y  of A l a s k a  su r ve y i n d i c a t e d  that r o u g h l y  ha l f of

13
A l a s k a ' s  e l de rl y had m o n t h l y  incomes of less than $800. 00.

Th e  1976 A L B  su rve y su gg es ts  that, in light of the high 

p e r c e n t a g e  of bonus r e c i p i e n t s  in the 6 5- 70  age group, the b on us  

has had a m a t e r i a l  ef fe c t  in a l l o w i n g  o l de r c i t i z e n s  to re m a i n  

in the st ate  after - r et ir em en t.^  T h e  re po rt  a l s o  i n di ca te s 

that the ALB p r o g r a m  has al l o w e d  a s i g n i f i c a n t  p e r c e n t a g e  of the 

e l d e r l y  to remain off va r i o u s  p u b l i c  a s s i s t a n c e  p r o g r a m s  

i n c l u d i n g  food stamps and s ta t e Old Ag e  A s s i s t a n c e . ^

One s i g n i f i c a n t  c h a r a c t e r i s t i c  of A l a s k a ' s  e l d e r l y  in 

g e n e r a l  w a r r an ts  note  -- one that w i l l  be c o m e  q ui te  s i g n i f i c a n t  

in our a na ly sis  of a l t e r n a t i v e s .  O n l y  10% of A l a s k a ' s  e ld e r l y  

have r es ide d in the s ta te for 10 ye ars  or l e s s . ^

C . The E ff ect s of Z o be l And Vest  On The AL B Program.

In r e v i e w i n g  the 1972 l e g i s l a t i o n  c r e a t i n g  the 

L o n g e v i t y  Bonus Program, the D e p a r t m e n t  of Law c o n c l u d e d  that 

"... the c l a s s i f i c a t i o n  p r e d i c a t e d  up on  b e i n g  d o m i c i l e d  in the 

t e r r i t o r y  on or b e f o r e  J a n u a r y  3, 1959,- be ars  little, if any,

r a t i o n a l  r e l a t i o n s h i p  to any l e g i t i m a t e  l e g i s l a t i v e  p u r p o s e  

w h i c h  this bill i s ' c o n c e i v a b l y  d e s i g n e d  to s e rv e and thus is in

^ A s s e s s m e n t , o d . c i t . n. 11 at 31.

l^ALB Survey, ojd. c i t . n. 9 at 12.

15i_d. an 10, 18.

^ A s s e s s m e n t , on. c i t . n. 11 .it 12.



all p r o b a b i l i t y  u n c o n s t i t u t i o n a l . " ^

No n et hel es s, the AL B  p r o g r a m  re ma in ed  u n c h a l l e n g e d

u n ti l 1982, fol lo w in g  the U.S. S u p r e m e  C o u r t ' s  d e c i s i o n  in Z obe l

1 ft
v. W i l l i a m s  (hereafter " Z o b e l  I I I " ) .

The law in is sue in Z o be l III (AS 4 3. 23 . 0 1 0  et. seq.) 

p r o v i d e d  for the d i s t r i b u t i o n  of a p e r m a n e n t  fund d i v i d e n d  of 

$ 5 0 - 0 0  for each year of a c c u m u l a t e d  A l a s k a  residency. The Co urt  

ruled, 8-1, that the c u m u l a t i v e  r e s i d e n c y  r e q u i r e m e n t  of the 

p r o g r a m  was not r a t i o n a l l y  r e la te d to the g oal s of the s ta tut e 

-- a ru li ng  w hi ch  is d i s c u s s e d  in m o r e  d e t a i l  in s ec ti on  11(A), 

pos t .

The pe rm a n e n t  d i v i d e n d  fund d i s t r i b u t i o n  program, in

part, was intended to r e w a r d  A l a s k a n s  for pr ior c o n t r i b u t i o n s  to

the state, a goal wh ich : (1) three jus ti ce s b e l i e v e d  was

19
c o n s t i t u t i o n a l l y  im p e r m i s s i b l e ;  and (2) five jus ti ce s

b e l i e v e d  was a p e r n i s s i b l e  goal, but was not r a t i o n a l l y  

fu r th e r e d  by a scheme

•^Mem or and um , H a v e l o c k  to Egan, Re: FCCS HCS CSSB 211 at 17
(June 29, 1972).

18in W i l l i a m s  v. Z o b e l , 619 P . 2d 422 (Alaska 1980) ("Z ob el
I."), the A la s k a  S u p r e m e  C o ur t  i nv al id at ed  the state's g r a d u a t e d  
p e r s o n a l  income tax r ep eal . In W i l l i a m s  v. Z c b e l , 619 P . 2d 448 
(Alas ka  1980) ("Z o b e l  I I "), the co urt  upheld the c u m u l a t i v e  
r e s i d e n c y  r e q u i r e m e n t  or A l a s k a ' s  p er ma n e n t  fund d i v id en d 
d i s t r i b u t i o n  plan -- a r u l i n g  r e v e rs ed  by the U.S. S u p r e m e  Co urt  
in Z o be l I I I .

190 pi nion of the Co urt , 72 L. Ed. 2nd at 679.
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w h i c h  a wa r d e d  d i v i d e n d s  s ol e l y  on Che b a s i s  of res id en cy .

Be y on d the r u l i n g  of the case, the v a ri ou s o p i n i o n s  —  

p a r t i c u l a r l y  those of the c o n c u r r i n g  j u s t i c e s  -- are rich  in 

f o r b o d i n g  l ang ua ge s u g g e s t i n g  that any d u r a t i o n a l  r e s i d e n c y

r e q u i r e m e n t  may r e c e i v e  " i n t e n s i f i e d  s c r u t i n y "  by the Court, and

21
w i l l  be ju st i f i e d  only  in "ra re " c i r c u m s t a n c e s .

As is more  fu lly d is cu s s e d  in Part 11(A), post, the 

impact of the Zobel d e c i s i o n  upon the A L B  p r o g r a m  was ap parent. 

Two  m a j or  go als of the e x i s t i n g  ALB p r o g r a m  are to reward 

e l d e r l y  A l a s k a n s  for their prior c o n t r i b u t i o n s ,  and to 

c o m p e n s a t e  for past h a r d s h i p s  and s u f f e r i n g  -- ends w h i c h  are 

im p l e m e n t e d  by a d u r a t i o n a l  re si d e n c y  r e q u i r e m e n t  m o r e  se ver e 

than that at issue in Z o b e l . A' c h a l l e n g e  to the ALB p r o g r a m  was

not long  in coming. On Ju ly  6, 1982, one R o d n e y  G. Vest

22
c h a l l e n g e d  the ALB p r o g r a m  in S u p er io r C o u r t  in June au . Mr. 

Vest  is an elderly A l a s k a n  wh os e r e s i d e n c y  in the state 

c o m m e n c e d  three m o n t h s  af te r stat eh ood . His c o m p l a i n t  sought 

d e c l a r a t o r y  and i nj u n c t i v e  rel ie f s t r i k i n g  the d u r a t i o n a l  and 

s t a t e h o o d  r e si de nc y r e q u i r e m e n t s  of the act.

Th e State's r e s p o n s e  was c o l o r e d  by §2 of the 

l eg is lat io n, w hi ch  pro vi ded , inter a l i a , that:

^ S e e  Bre n na n conc., 72 L. E d . 2nd at 684: O ' C o n n o r  conc., 72 
L. Ed. 2nd at 685.

21-Brennan conc., 72 L. Ed. 2nd at 681, 684.

22 see n. 2, a n t e .

2 0
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"if any p r o v i s i o n  of this act, or the a p p l i c a t i o n  
of a p r o v i s i o n  of this act to any p e r s o n  or 
c i r c u m s t a n c e  is held invalid, this e n t i r e  act 
s h all  be c o n s i d e r e d  in val id ."

As the D e p a r t m e n t  of Law e x p l a i n e d  in r e v i e w i n g  the

1972 law:

"It is cl ear that the in tent of the L e g i s l a t u r e  
e xp r e s s e d  in S e c t i o n  2 of the bil l is to f o r e s t a l l  
the p o s s i b i l i t y  that a p a r t i a l  d e c l a r a t i o n  of 
u n c o n s t i t u t i o n a l i t y  wo uld  re s ul t in b r o a d e n i n g  the 
c o v e r a g e  of the bi l l to in clu de d a d d i t i o n a l  
clauses. This wo uld  be the case, for example, if 
ei ther the 25 year w a i t i n g  p er i o d  r e q u i r e m e n t  o.' 
the J a n u a r y  3, 1959 cu to ff  date  we r e d e c l a r e d
invalid, and the bill was e x p r e s s l y  or i mp li e dl y
s e v e r a b l e ."23

Thus, i n v a l i d a t i o n  of the L o n g e v i t y  B on us  P r o g r a m  wo uld 

r e su l t  not in e x p a n d i n g  the number of ALB  re ci pi en ts , but rather 

in the ab r up t t e r m i n a t i o n  of the en ti re  program.

F ac i n g  that g r i m  pr ob ab i li ty , the State, with  the 

a p p r o v a l  of the Al a s k a  L e g i s l a t i v e  Council, en te r ed  into an 

a g r e e m e n t  with Vest, a copy of w h i ch  is a t t a c h e d  as A p p e n d i x  A. 

Th e e s s e n c e  of the ag re e m e n t  is as follows:

1. P r o c e e d i n g s  in the Ves t case are stayed 
through the c o n c l u s i o n  of this l e g i s l a t i v e  
session. B ec a us e that ca s e has b e e n  s u b s e q u e n t l y  
c e r t i f i e d  as a class a c t i o n , e x i s t i n g  ALB 
r e c i p i e n t s  are not in j e o p a r d y  at least through 
a d j o u r n m e n t  of this session;

2. The A l a s k a  L e g i s l a t i v e  C o u n c i l  p r o m i s e d  to use 
its "best e f f or ts " to se cu re  the e n a c t m e n t  of 
leg is lat ion wh ich treated eq u a l l y  "all p er son s 65 
y ear s or older as of Jul y 1, 1982, who have bee n 
bona fide A la s k a  re s id e n t s  for at least one year 
prior to that date";

23 0 p . p i t , n. 17 at 5.

2 ^ 0 r d e r  C e r t i f y i n g  Cl ass and D i r e c t i n g  No t ic e to Class 
Me mb ers , Oct. 1, 1982.



3. If l e g i s l a t i o n  of this sort were  e n ac te d this 
session, the suit would be dismissed; and

4. Pv-ecognizing that the C o u n c i l  co uld not bind
the le gi sl at ur e,  if le g i s l a t i o n  is not enacted,
Mr.. Vest  ma y p u r s u e  his case, wi t h the p r o b a b l e
re s u l t  that the p r o g r a m  wi l l be ter minated.

T h e r e  are three a s pe ct s of the s e t t l e m e n t  w h i c h  w a r r a n t

note. First, ob v iou sly , are the sev er e time c o n s t r a i n t s  •under

w h i c h  the l e g i s l a t u r e  is op erating. Second, there is the

s e t t l e m e n t ' s  i n t e n t i o n a l l y  broad litmus test of a c c e p t a b l e

l e gi sl at io n . All the l e g i s l a t u r e  need do is treat all elderly,

o n e - y e a r  A l a s k a n  r e s i d e n t s  "e q u a l l y . "  The  s t a nd ar d could be met

b y  a n y  n u m b e r  o f  o p t i o n s ,  i n c l u d i n g  r e p e a l  o f  C h e  p r o g r a m .

Third, there is the i n e s c ap ab l e f in an ci al impact of the

s e t t l e m e n t  itself. In o rd er  to treat all e ld er l y A l a s k a n s  who

we r e o n e - y e a r  r es i d e n t s  as of Julv  1, 1982 equally, it wil l be

n e c e s s a r y  to fund r e t r o a c t i v e  lo nge vi ty bonus pa ym e n t s  under the

e x i s t i n g  p r o g r a m  to the some 3,300 e l de rl y A l a s k a n s  wh o would

have  qua li fi ed . T he  n e c e s s a r y  r e t r o a c t i v e  a p p r o p r i a t i o n  is

a p p r o x i m a t e l y  $11.4 mi ll ion .

Of course, the l e g i s l a t u r e  itself is not " bo und " to

pass any pa rt i c u l a r  kind of legislation, or any l e g i s l a t i o n  or

a p p r o p r i a t i o n  at all. W h i l e  a "best e f f o rt s"  c l a u s e  is

e n fo rc ea bl e , that o b l i g a t i o n  runs only to Che A l a s k a  L e g i s l a t i v e

Counci l, wh ich  has al r e a d y  d e m o n s t r a t e d  both good faith and

d i l i g e n c e  in a t t e m p t i n g  to me et  the o b l i g a t i o n s  of the or der  and

s e t t l e m e n t .



D . Scope And Intent Of Th is  Report.

Th e pu rp os e of this rep ort  is not to r e c o m m e n d  

p a r t i c u l a r  a me n d m e n t s  to the A l a s k a  L o n g e v i t y  B o n u s  Pr ogr am . As 

S e c t i o n  II, post makes plain, any " r e c o m m e n d a t i o n "  is a f u n c ti on  

of the goals w h i ch  the l e g i s l a t u r e  seeks to a c h i e v e  t hr ou gh  this 

e x e r c i s e .

R.ather, the goal  of this re p or t is to a s s e m b l e  a 

c o m p r e h e n s i v e  list of a l t e r n a t i v e s  p r o p o s e d  by v ar i ou s 

i nt ere ste d parties, and to a n a l y z e  the a l t e r n a t i v e s  in light of:

1. c o n s t i t u t i o n a l  con str ai nts ;

2. fiscal impacts;

3. pr a ct ic ab il it y;  and

4. the ef fect of any c ha ng es  on the e l d e r l y ' s

O C
e l i g i b i l i t y  for oc her  pro grams.

In d e v e l o p i n g  a list of a lt e r n a t i v e s ,  this re po rt  has 

includ ed five op ti ons  e x a m in e d by che S h e f f i e l d  A d m i n i s t r a t i o n ,  

and five a l t e r n a t i v e s  d e v e l o p e d  by the a u t h o r s  of this report. 

Th e  in for ma tio n p r e s e n t e d  with resp ect  to oach o p t i o n  is 

intended to be s u f f ic ie nt  for a t hr es ho ld  d e t e r m i n a t i o n  of 

fe asibility. The report a t t e m p t s  to a n t i c i p a t e  the major 

p r o b le ms  and issues s u r r o u n d i n g  each option; however, it is not 

intended to ex ha us t the de t a i l s  of every pr oposal.

Rather, the re por t should be used as a basis for the 

S e n a t e  J u d i c i a r y  C o m m i t t e e ' s  p r e l i m i n a r y  i n d i c a t i o n  of

25see S e ct io n  II.(C) p o s t .



p r e f e r e n c e .  We are r e c o m m e n d i n g  that the c o m m i t t e e  c ho o s e  two 

or three p r im ar y option s.  We  w i l l  then p r e p a r e  i m p l e m e n t i n g

l e g i s l a t i o n  and a d e t a i l e d  a n a l y s i s  of the p r im ar y options. 

U n d e r  this approach, the c o m m i t t e e  w i l l  not be req uired, at this 

ea rl y point, to ma k e an "all  or n o t h i n g "  choice. It w i l l  also 

af f or d the c o m m i t t e e  f l e x i b i l i t y  in the ev ent  that, for some 

p r e s e n t l y  u n f o r e s e e a b l e  reason, one o p t i o n  b e c o m e s  imp ra cti ca bl e.

D r af t i m p l e m e n t i n g  l e g i s l a t i o n  and a d e t a i l e d  an al y s i s  

of the c o m m i t t e e ' s  c h o i c e s  can  be t r a n s m i t t e d  w i t h i n  two to

three weeks, d e p e n d i n g  on the o p t i o n s  chosen.

E . A l t e r n a t i v e s  I n c lu de d In This Report.

The o pt io ns  inc lu de d in this report, w h ic h are an al yz ed  

in turn in S e c t i o n  III, are:

1. ex pand the A l a s k a  L o n g e v i t y  Bonus P r o g r a m  to 
include all e l d e r l y  A l a s k a n s  with o n e - y e a r ' s  residency;

2. phase out the A l a s k a  ' o n g e v i t y  Bo nus P r o g r a m  by
g r a d u a l l y  r e d u c i n g  benefits;

3. phase out the A l a s k a  L o n g e v i t y  Bo nus P r o g r a m  by
g r a d u a l l y  r e d u c i n g  be ne fit s, w h i l e  c o n t e m p o r a n e o u s l y  
ra i sin g the e l i g i b i l i t y  limits for g e n e r a l  state 
assistance;

A. p r o v i d i n g  a m i n i m a l  base  p a y m e n t  under the A l a s k a  
L on ge v i t y  Bonus P r o g r a m  based sol el y on o n e - y e a r ' s  
residency, wi t h s u p p l e m e n t a l  p a y me nt s m a d e  on the basis 
of need;

5. phase out the A la s k a  L o n g e v i t y  Bo nus P r o g r a m  by
inc r ea si ng  the age e l i g i b i l i t y  each year;

6. cre at e an a n n u i t y  plan, wit h the an nu it y co r pu s
c o n s i s t i n g  of p e r m a n e n t  fund d is t r i b u t i o n s .  This 
opt ion  w ou ld  n e c e s s i t a t e  a t r a n s i t i o n  p r o g r a m  for those 
pers ons  AO ye ars  and older;
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7. fund the A l a s k a  L o n g e v i t y  B o n u s  P r o g r a m  th r o u g h  a 
"pay as you go" soc ia l s e c ur i ty  'system, funded by 
a p p r o x i m a t e l y  25 % of the e x i s t i n g  p e r m a n e n t  fund 
d i v i d e n d  d i s t r i b u t i o n s ;

8. r e p l a c i n g  the A l a s k a  L o n g e v i t y  B onu s P r o g r a m  wi th  a 
c o m p r e h e n s i v e  h ea l t h  in sur anc e p r o g r a m  for el d e r l y  
A l a s k a n s ;

9. c o n d i t i o n  e l i g i b i l i t y  for a l o n g e v i t y  bo nus  upon  a 
d e m o n s t r a t i o n  of h a r d s h i p  w hi ch  w ou ld  be s u f f e r e d  by 
b ei ng un a bl e to c o n t i n u e  A l a s k a  resid enc y;  and

10. op en  the A l a s k a  L o n g e v i t y  B o n us  P r o g r a m  to all 
o n e - y e a r  r es id en ts,  and te rm in at e the p r o g r a m  -- g i v i n g  
FY 1984 r e c i p i e n t s  a g r a n d f a t h e r  ri ght  to c o n t i n u e d  
b o n u s e s .

I I . C O N S T R A I N T S  ON TH E  C H O I C E  OF O P T I O N S

T h e r e  are four b as ic  c o n s i d e r a t i o n s  in c h o o s i n g  a 

p a c k a g e  of a m e n d m e n t s  to the A l a s k a  L o n g e v i t y  B o n us  Program. 

The  p u r p o s e  of this s e ct io n is to pr ov id e an o v e r v i e w  of the 

c o n s t r a i n t s  and pol ic y  c ho i c e s  w hi ch  should play a role in this 

c o m m i t t e e ' s  decision.

A. C o n s t i t u t i o n a l  C o ns t ra in ts .

The o b v i o u s  and p ri m ar y c o n s t r a i n t  on any set of

a m e n d m e n t s  to the A l a s k a  L o n g e v i t y  Bonus P r o g r a m  lies in the

eq ua l p r o t e c t i o n  c l a u s e s  of the Uni te d Sta te s ( A m e nd me nt  14) and

A l a s k a  (Art. 1, §1) c o n s t i t u t i o n s .  The e x i s t i n g  Al a s k a

L o n g e v i t y  Bonus P r o g r a m  d i s c r i m i n a t e s  b e t w e e n  ’Ala s k a  r es id en ts  

ba se d on their d u r a t i o n  of residency; mor eov er , all of the

a l t e r n a t i v e s  c o n s i d e r e d  by this report involve some d u r a t i o n a l  

r e s i d e n c y  r e qu ir em en t.
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U n d er  bo t h the fe d e r a l  and A l a s k a  c o n s t i t u t i o n s ,  a 

d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  w h i c h  c o n d i t i o n s  or de ni es  

e i th e r  a " f u n d a m e n t a l  rig ht"  or a "ba si c n e c e s s i t y  of life" is 

v a l id  only if the d i s c r i m i n a t i o n  is n e c e s s a r y  to fu rt her  a 

c o m p e l l i n g  state interest. Z o b el  I I , 619 P . 2d at 448; M e m o r i a l  

H o s p i t a l  v. M a r i c o p a  C o u n t v , 415 U.S. 250, 259 (1974).

O £
" F u n d a m e n t a l  r ig hts " i n v ol ve  such things as voting, w hil e 

" b a s i c  n e c e s s i t i e s  of life" in cl ud e b a si c m e d i c a l  c a r e 2” and 

w e l f a r e .2 ^

The  so c al l e d  "r i gh t to trave l"  -- w h i c h  any d u r a t i o n a l  

r e s i d e n c y  r e q u i r e m e n t  a r g u a b l e  a f f e c t s  -- is not a f u n d a m e n t a l  

r ig ht a u t o m a t i c a l l y  t r i g g e r i n g  the c o m p e l l i n g  s tat e in ter es t 

test. Z o be l I I , 619 P . 2d at 425-426, Z o b e l  I I I , 72 L.Ed. 2nd at 

6 7 7 - 6 7 8 . 29

We are c o n f i d e n t  in c o n c l u d i n g  that l o n g e v i t y  bo nus  is 

not a "basic n e c e s s i t y  of life." The  p r o g r a m  is not w e l f a r e  -- 

it is not based on need. Basic i n d i ge nt  a s s i s t a n c e  -- i n cl u di ng  

both  income s u p p l e m e n t s  and M e d i c a i d  -- are a v a i l a b l e  to the

26'Ounn v. B lu mst ei n, 405 U.S. 330 (1972).

^ M e m o r i a l  H o s p i t a l  v. M a r i c o p a  County, 415 U.S. 450 (1974).

2 8 s h a p i r o  v. Th omp sr n,  394 U.S. 618 (1969).

2^0ne of the o d d i t i e s  of J u s t i c e  B r e n n a n ' s  c o n c u r r e n c e  in
Z ob el  III was his v ie w that the "right to travel" is a
“fu n d a m e n t a l "  right (_id. at 682) -- a l t h o u g h  im pa ir m en t of that
right by a d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  should by tested under 
the d e f e r e n t i a l  " r a t i o n a l l y  r e l a t e d "  s t a nd ar d (see text, p o s t ) or
at w o rs t " i n t e n s i f i e d  ... s c r u t i n y . "  _Id. at 681.
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n e ed y in this state. T h e  lo n ge vi ty  b o nu s p r o g r a m  seems m o r e  

akin  to the p e r m a n e n t  fund di vidend, w h i ch  the A l a s k a  S u p r e m e  

C o u rt  held in Zo bel  II was not a "b asi c necessity' of life." 619 

P . 2d at 445. As the C ou rt  of A p p e a l s  for the N i n t h  C i r c u i t  has 

o b s e r v e d :

" D e p r i v a t i o n s  w h i c h  are only u n c o m f o r t a b l e  are not 
enough, such as c o n d i t i o n i n g  lower tuition at 
state in st i t u t i o n s  of hi gh er e d u c a t i o n  upon a 
o n e - y e a r  r e s i d e n c y  r e q u i r e m e n t . "  Fi she r v. 
R e i s e r , 610 F.2d 629, 639 n. 5 (1979), c e r t .
de nied 447 US 930.

Under the fede ral  co ns ti tu t io n,  then, any d u r a t i o n a l  

r e s i d e n c y  re q u i r e m e n t  imposed by a m e n d m e n t s  to the ALB p r o g r a m

need  only  be " r a t i o n a l l y  r e l a te d"  to a l e g i t i m a t e  g o v e r n m e n t a l  

purpose. Z o be l I I I , 72 L.Ed. 2nd at 678. As this s e ct io n wil l 

discuss, however, that s t a n d a r d  is o c c a s i o n a l l y  m o r e  d e f e r e n t i a l  

in its terms than in its ap pl ic at io n .

Co nv ers el y, under the A la s k a  C o n s t i t u t i o n ,  a d u r a t i o n a l  

r e s i d e n c y  re q u i r e m e n t  w i l l  w i t h s t a n d  s c r u ti ny  only if it is 

"f ai rl y and s u b s t a n t i a l l y  r e l a te d"  to a l e g i t i m a t e  g o v e r n m e n t a l  

purpose, Zo bel I , 619 P . 2d at 427. T h e  m o r e  the ba l a n c e  tips

in favor of the individual, the mo r e n e c e s s a r y  the

d i s c r i m i n a t i o n  m u s t  be in or der  to further the law's purpose. I d .

F r o m  these sta ndards, the f ol lo w i n g  g ro u n d  ru les can be 

e x t r a c t e d  fro m a p p l i c a b l e  case law:

30

3 0 See M e m o r i a l  H o s p i t a l  v. Maricop:: C o u n t y , 415 U.S. at 261
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1. U n q u e s t i o n a b l y ,  the " l e n g t h  of r e s i d e n c e  m a y  be 

used to test the b on a fides of c i t i z e n s h i p . "  Z o b e l  I I I , 72

L.Ed. 2d at 684 ( B r e nn an  conc.). In other words, the s ta te  may, 

by a d u r a t i o n a l  r e s i d e n c y  req uir em ent , " m a ke  v i r t u a l l y  c e r t a i n  

(that the r e c i p i e n t s  of the p r o g r a m  are) bo n a fide r e s i d e n t s  of

the s tat e ..." Vl a n d i s  v. K l i n e , 412 U.S. 441, 4 5 3 - 4 5 4  (1973).

As a g e n e r a l  rule, att or ne ys  ha v e a s su me d that in cases 

not in vo l v i n g  the " c o m p e l l i n g  st ate i n te re st " standard, a 

o n e - y e a r  d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  is p e r m i s s i b l e  as a 

p r e s u m p t i o n  of d o m i c i l i a r y .  S e e , Sta rns  v. Malkeisox', F. Supp. 

326, 234 (Minn. 1970), a f f d . m e m . 401 U.S. 985 (1971).

M o r e o v e r ,  the S t at e of A l a s k a  has taken the p o s i t i o n  that in

ca se s i nv ol vi n g ei th er  p a r t i c u l a r l y  a t t r a c t i v e  be nefits, or 

p a r t i c u l a r l y  t ra ns ie nt  populat ion s,  a d u r a t i o n a l  r e s i d e n c y  

r e q u i r e m e n t  in ex ce ss  of one year is co ns t i tut ionally 

pe r mi s s i b l e .  See M o t i o n  For Su mm ary  Jud gm e nt , S e p t e m b e r  8, 

1982, A n d r e s s  v. B a x t e r , et a l ., No. A 8 2 - 3 0 7  Civil, U.S. 

D i s t r i c t  Court, (D. A l a s k a  1982).

For t h ; p u r p o s e s  of the L o n g e v i t y  Bonus Program, there 

are three rea s on s why it makes little sense to a t t e m p t  a 

m u l t i - y e a r  d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  as a p r e s u m p t i o n  of 

do m i c i l a r y .  First, the att emp t w oul d lack s u b s t a n t i a l
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p r e c e d e n t i a l  support. Second, it w ou ld be c o n t r a r y  to the 

A u g u s t  9,. 1982 s e t t l e m e n t  in the Ves t case. Finally, and as 

noted p rev io usl y, a d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  w o u l d  not 

b egi n to ex c lud e s i g n i f i c a n t  n um ber s of e l d e r l y  A l a s k a n s  un les s 

it was in excess of 10 years.

2. . D u r a t i o n a l  r e si de nc y r e q u i r e m e n t s  ma y  be

p e r m i s s i b l e  for r ea son s other than p r e s u m i n g  d o m i ci li ar y,  

a l t h o u g h  at least four ju s t ic es  of the U n i t e d  Sta te s S u p r e m e  

C o ur t b el i ev e that those sit ua ti on s  are " ra r e. " Z ob el  I I I , 72 

L.Ed. 2nd at 6 8 4 . J '*"

At the outset, a state ca nno t use a le ng th l y d u r a t i o n a l  

r e s i d e n c y  r e q u i r e m e n t  to reward long time re si d e n t s  for their 

prior c o n t r i b u t i o n s  to the state. To a m a j o r i t y  of the court, 

w h i l e  the pu rp ose  itself is per mi ssi ble , a d u r a t i o n a l  r e s i d e n c y  

r e q u i r e m e n t  is i r r a t i o n a l l y  tailored to that go al  -- a point 

b l u n t l y  made  by J u s t i c e  O ' C o n n o r  in her c o n c u r r e n c e :

"A m u l t i t u d e  of na tive A l a s k a n s  -- i n cl ud in g  
c h i l d r e n  and paup er s -- may ha ve  failed to 
c o n t r i b u t e  to the state in the past. Yet the
state does not dock paupers for their prior
failures to con tribute, and it aw a r d s  every p er s o n  
over the age of 18 di vi d e n d s  e qu al  to the nu mb e r
of years that pe rs on  has lived in the stat e. " 72 
L . E d . 2d at 689.

The flip side of r ew a r d i n g  a pe r so n for prior

c o n t r i b u t i o n s  is c o m p e n s a t i n g  a pe rso n for prior hard shi ps.  

That, as no ted previ ous ly , is a second m aj or  g o a l  of the

3l0ne "rare" e xa mp le  cited by the four c o n c u r r i n g  j u s t i c e s
was q u a l i f i c a t i o n  of pu b li c office. I d .
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e x i s t i n g  A L B  p r o g r a m .  I f  it is i r r a t i o n a l  t o  a s s u m e  t h a t  a l l  

l o n g  t i m e  r e s i d e n t s  " c o n t r i b u t e d "  t o  t h e  s t a t e ,  it m a y  b e  

e q u a l l y  i r r a t i o n a l  t o  a s s u m e  t h a t  a l l  l o n g  t i m e  r e s i d e n t s  

s u f f e r e d  s u b s  t a n t i a l  p a s t  h a r d s h i p .

T h e r e  is one u n i v e r s a l  h a r d s h i p  w h i c h  e qu at es  wit h 

t e r r i t o r i a l  r e s i d e n c y  -- the lack of fr a nc h i s e . It is 

c o n c e i v a b l e  that a L o n g e v i t y  Bonus P r o g r a m  in ten ded  to 

c o m p e n s a t e  for that lack of r e p r e s e n t a t i o n  w ou ld be 

c o n s t i t u t i o n a l l y  p e r m i s s i b l e .  However, that r a t i o n a l e  would 

only ju st if y the J a n u a r y  3, 1959 r e s i d e n c y  r e q u i r e m e n t  -- not

the 25 -y ea r c o n t i n u o u s  r e s i d e n c y  p r o v i s i o n  of the act.

A mu ch  cl os er  q u e s t i o n  is posed by the p r o g r a m ' s  goal 

of a l l o w i n g  e l d e r l y  A l a s k a n s  to re m a i n  in the state wh o would 

suffer p a r t i c u l a r l y  s ev e r e  h a r d s h i p  if they we re  f in a n c i a l l y  

re qu ir ed  to re loc ate . J u s t i c e s  D i m o n d  and M a t t h e w s  of the 

A l a s k a  Su p r e m e  Co ur t be l i e v e  this may be a c o n s t i t u t i o n a l l y  

p e r m i s s i b l e  goa l s u b s t a n t i a l l y  fur th e re d by a d u r a t i o n a l  

r e s i d e n c y  re qu ir eme nt:

"... a s ta te L on ge vi t y Bo nus ... re quire(s) 
lengthy re s ide ncy . Both those pr ogr am s,  however, 
are a p p a r e n t l y  d e s i g n e d  to he lp  those i n d i v id ua l s 
who w oul d like to retire in the s t at e but c an n o t  
afford to do so b e ca us e of the high cost of 
living. The  st ate m ig ht we ll  want to limit the 
b en ef it s to those that would su ffer the mos t 
h a r d s h i p  by b ei ng  forced to leave, and it seems 
r e a s o n a b l e  to s u p p o s e  that a long pe r io d of 
r es id e n c y  w o ul d be some indicia of c l o s e  ties Lo 
A la s k a  and the d i s r u p t i o n  that l ea vi ng  m i gh t 
ca us e. " Z o bel  1 1 , 619 P . 2d at 469 n. ?.3 (Dimond 
d i s s e n t i n g ^



T h e  D e p a r t m e n t  o f  L a w ,  i n  f a c t ,  h a s  c o n c l u d e d  t h a t  t h e

P i o n e e r s '  H o m e  m a y  b e  c o n s t i t u t i o n a l l y  d e f e n s i b l e  a s  a

32
r e a s o n a b l e  m e an s of a c c o m p l i s h i n g  p r e c i s e l y  this goal. 

Indeed, one op t i o n  c on s i d e r e d  in this r e p o r t  w o u l d  award 

l o n g e v i t y  b on u s e s  on the basis of h a r d s h i p  c a u s e d  by r e l o c a t i o n  

wh ic h in turn would be m e a s u r e d  _in part by le ngt h of 

re s id en ce . By m a k i n g  length of r e s i d e n c y  " s o m e  i n d i c i a "  (619 

P . 2d at 469) of the h a r d s h i p  of re loc at io n,  the o p t i o n  wo uld 

avoid the i n d i ct me nt  of o v e r b r e a d t h  w h i c h  was fatal to the 

p e r m a n e n t  d i v id en d fund d i s t r i b u t i o n  p r o g r a m  in Z ob el  I I I .

Finally, as to the A L B  p r o g r a m ' s  go al  of p r o v i d i n g  an 

i n c e n t i v e  for a s p e c if ic  s ubc la ss of A l a s k a ' s  e ld e r l y  to rem ain  

in the state, the co urt s in all l i k e l i h o o d  w o u ld  vi e w that 

p u r p o s e  as m e r e l y  d i s c r i m i n a t i o n  for its own  sake. See Z ob el  

I I I , 72 L.Ed. 2nd at 678-679. P r e s u m i n g  that only l o n g - t i m e  

r e s i d e n t s  have the r eq ui s i t e  " w i s d o m  and e x p e r i e n c e "  to wa r r a n t  

s u b s i d i z a t i o n  is ha rd ly  likely to impress the U.S. S u p r e m e  Court.

B . V a r y i n g  G o a l s  o f  S e v e r a l  L o n g e v i t y  B o n u s  O p t i o n s .

T h e r e  is a s u b s t a n t i a l  d i f f e r e n c e  o f  o p i n i o n  a s  t o  w h a t  

a n  a m e n d e d  A L B  p r o g r a m  s h o u l d  a c c o m p l i s h .  A s  n o t e d  p r e v i o u s l y ,  

t h e  l e g i s l a t u r e  m a y  w i s h  t o  r e t a i n  o n e  o f  t h e  m a j o r  g o a l s  o f  t h e  

e x i s t i n g  p r o g r a m  --  a l l o w i n g  t h o s e  e l d e r l y  w i t h  t h e  c l o s e s t  t i e s  

L o  A l a s k a  t o  c o n t i n u e  t o  l i v e  h e r e .

321982 Op. Atty. Gen.  (November 26, 1982) at 25.
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A l t e r n a t i v e l y ,  the fiscal c o n s e q u e n c e s  the v a r i o u s  

a l t e r n a t i v e s  may be the p r im ar y c o n s i d e r a t i o n .  As p r e v i o u s l y  

di s cus sed , if l e g i s l a t i o n  in c o n f o r m i t y  w i t h  the Ve s t s e t t l e m e n t  

is enacted, an a d d i t i o n a l  $11 m i l l i o n  m u s t  be a p p r o p r i a t e d  as 

r e t r o a c t i v e  bonus p a y m e n t s  to Ju ly  1, 1982. S e v e r a l  of the

o p t i o n s  wh ich  pr o p o s e  to ph ase  out the pr ogr am,  or w h i c h  p r o p o s e  

a c o n v e r s i o n  to p e r m a n e n t  fund earnings, are p a r t i a l l y  or 

p r i m a r i l y  dir ec te d at this end.

The p ri mar y go al  of the l e g i s l a t i o n  m a y  also be to 

p ro te ct  those c u r r e n t l y  mo s t d e p e n d e n t  upon the bonus. The 

c u r r e n t  Old Age A s s i s t a n c e  income le vel is S 5 4 6 . 0 0  per m o n t h  and 

there are a p p r o x i m a t e l y  2,300 el de r ly  A l a s k a n s  r e c e i v i n g  st ate 

as sis ta nc e.  Since the lo ng ev i ty  bonus is not in cl ud ed  in the 

c a l c u l a t i o n  of income for state a s s i s t an ce ,  the p r a c t i c a l  

c o n s e q u e n c e  of a ph ase  out or t e r m i n a t i o n  of the p r o g r a m  wo uld  

be to m a t e r i a l l y  r ed u c e  the a v a i l a b l e  income of the p o o r e s t  

e l de rl y Alaskans. Mor eo v er ,  as noted in S e c t i o n  1(B), a n t e , 

there are a large nu m be r of el de rl y A l a s k a n s  who are c u r r e n t l y  

onl y m a r g i n a l l y  ab ove the e x i s t i n g  state p o v e r t y  level.

T h er e are two o pt io ns  p a r t i c u l a r l y  s e n s i t i v e  to this 

goal  -- the phase out of the ALB p r o g r a m  in c o n j u n c t i o n  w i t h  a 

c o r r e l a t i v e  rise in state a s s i s t a n c e  levels, and the o p t i o n  of 

c o m p e n s a t i n g  those who wo uld  suffer the mo st  h a r d s h i p  by 

reloc at ion .
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W i t h  r e s p e c t  to this goal, h ow ev er,  it sh oul d be 

s t r es se d that the e x i s t i n g  AL B  p r o g r a m  has be e n p u r p o s e f u l l y  

s t ur c t u r e d  so as to not be a " w e l f a r e  p r o g r a m . "  P r e c i s e l y  for 

:: reason, the p r o g r a m  is a d m i n i s t e r e d  by the D e p a r t m e n t  of

A d m i n i s t r a t i o n ,  r a t h e r  than the D e p a r t m e n t  of H e a l t h  and So c i a l  

Ser vi ces , and any c o n v e r s i o n  to a " n e e d - b a s e d "  p r o g r a m  wi l l 

u n d o u b t e d l y  of f e n d  the d i g n i t y  of m a n y  e l d e r l y  Al as ka ns .

Finally, there is the p o s s i b l e  g o a l  of p r o v i d i n g  a long 

term, stable bo nus p r o g r a m  w h i ch  frees the g e n e r a l  fund from 

i n cr e a s i n g  c o m mi tm en ts . Th e an n u i t y  and s ta te  so c ia l s ec ur i t y  

o p t i o n s  are p r i m a r i l y  d i r e c t e d  at this goal.

C. C o n s e q u e n t i a l  E ff ect s of Any A m e n d m e n t  To The

L o n g e v i t y  Bo nus Program.

Any ch a n g e  to the L o n g e v i t y  Bo nus  P r o g r a m  ma y h a v e  two

c o n s e q u e n c e s  w hi ch  mu st  be co n s i d e r e d :  (1) the c o n t i n u e d

e l i g i b i l i t y  of ALB  r e c i p i e n t s  for ot he r state or fede ral  

a s s i s t a n c e  programs; and (2) tax c o n s e q u e n c e s  on pa rt i c i p a n t s .

As noted in S e c t i o n  1(A), a n t e , under fed e ra l law the

ALB is e xc lu ded  from the d e f i n i t i o n  of " i n c o m e "  for m a n y  federal

33
a s s i s t a n c e  purposes. As long as any a m e n d m e n t s  to the ALB 

p r o g r a m  c o n ti nu e to base e l i g i b i l i t y  " s o l e l y  on a t t a i n m e n t  of 

age 65 and d u r a t i o n  of r e s i d e n c y , "  and re ma i n s u f f i c i e n t l y

sim i la r to the e x i s t i n g  p r o g r a m  so as to be fairly ca l le d  "a 

p r o g r a m  e s t a b l i s h e d  pr ior to July  1, 1973," the e x e m p t i o n  would 

be retained.

33see n . 3, a n t e .



O bv iou sly , any m a t e r i a l  ch a n g e s  in e l i g i b i l i t y

r e q u i r e m e n t s  or s t r u c t u r e  of the program- r a i s e  the risk that the

ne w  b e ne fi t will  be inclu ded  as " i n c o m e , "  and m a n y  e l de rl y

A l a s k a n s  will be t e r m i n a t e d  from the a p p l i c a b l e  fe de r al

program. Th e D e p a r t m e n t  of H e a l t h  and So c i a l  S er vi c e s  has

e s t i m a t e d  the impacts fr om  a loss of the lo ng ev it y bo nus

ex c lu si on . T h o se  e s t i m a t e s  ap p ea r at A p p e n d i x  B of this report.

A n t i c i p a t i n g  the same p r o b l e m  wi t h p e r m a n e n t  fund

di v ide nds , the l e g is la tu re ,  in the 1982 Sp e c i a l  Session,

p r o v i d e d  that the state would s u b s t i t u t e  lost b e n e fi ts  for a

34
per io d of rour m on ths . -Obviously, and to the extent

pos sib le,  any a m e n d m e n t s  to the ALB  p r o g r a m  sho ul d either be

ta il ore d to the e x i s t i n g  ex ception, or fall w i t h i n  ano the r

s e p a r a t e  st at u t o r y  income e x c l u s i o n  such as a "need bas ed " 

35
p a y m e n t .

The tax c o n s e q u e n c e s  of a m e n d m e n t s  to the e x i st i ng  ALB 

p r o g r a m  bec ome  p a r t i c u l a r l y  im por ta nt w i t h  r e sp ec t to this 

r e p or t' s a nn uit y o p t i o n  -- w hi ch  is treated in d e t a i l  in S e c t i o n  

III ( F ) , p o s t . At the outset, it is s u f f i c i e n t  to note that:

1. The e x i s t i n g  lo n ge v i t y  bo nu s p r o g r a m  is taxed under 
the In ter na l R e v e n u e  Code;

2. Any ALB  p r o g r a m  w h i c h  is ba sed on need, or co uld be 
c h a r a c t e r i z e d  as a "so cia l b e n e f i t  p r o g r a m  for the 
p r o m o t i o n  of the g e n e r a l  w e l f a r e , "  wo ul d in all 
l i ke li hoo d not be taxed by the IRS; and^6

^ A S  43.23.075.

35see 42 U.S.C. 5 1 3 8 2 ( a ) ( b ) (6).

•^See i r s  R e v e n u e  Rulings, 63-136, 196 3- 2 C.B. 19; 68-38,
19 68- 1 C.B. 446; 72-340, 1972-2 C.B. 31; 78-170, 1978-1 C.B. 24.
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3. On F e b r u a r y  27, 1981, the I n t e r n a l  R e v e n u e  S e r v i c e  
ruled that d i v i d e n d s  d i s t r i b u t e d  under the s ta te' s 
prior p e r m a n e n t  di vi d en d fund l e g i s l a t i o n  -- the 
s t at ut e i n v a l i d a t e d  in Z o b e l _III -- we r e taxable under 
the I n t er na l R e v e n u e  C o d e . J/ W h i l e  the IR.S has. yet 
to rule  on the e x i s t i n g  d i v id en d program, it is lik ely  
that ta xa t i o n  of the p e r m a n e n t  fund d i v i d e n d  could be 
de fe rr ed  if it is used to fund the a n n u i t y  or so ci al  
se c u ri ty  o p t i o n s  d i s c u s s e d  in this report.

III. D I S C U S S I O N  OF A L T E R N A T I V E S

A . E x p a n d i n g  Th e  Class Of A l a s k a  L on ge v i t y  Bonus

R e c i p i e n t s  To Inclu de  All E l d e r l y  W i t h  O n e - v e a r ' s

Presidency.

Th e re  are c u r r e n t l y  some 9,425 A l a s k a n s  who r e ce iv e  

b o n u s e s  totally $ 28 . 2 8  million. This p r o p o s a l  wo uld  re qu ire  

a d d i t i o n a l  a p p r o p r i a t i o n s  for (1) bo n u s e s  for an a d d i t i o n a l  

3,803 people; and (2) a d d i t i o n a l  c l e r i c a l  sup por t in the

D e p a r t m e n t  of A d m i n i s t r a t i o n .  The a d d i t i o n a l  co sts would total 

$12 m i l l i o n  in FY 1984, i n c r ea si ng  to $1 3.7  m i l l i o n  in FY 

1 9 8 8 . 38

T h es e a p p r o p r i a t i o n s  are in a d d i t i o n  to the $11.4 

m i l l i o n  r e t r o a c t i v e  aw ard  re qu ir e d under the Vest se ttlement.

The a d v a n t a g e s  of this op ti on  are two-fold. First, it 

is one of the c o n s t i t u t i o n a l l y  "sa f es t"  option s. Second, since 

e l i g i b i l i t y  would re ma i n d e p e n d e n t  on " d u r a t i o n  of r e si d e n c e "  -- 

alb ei t only on e- y e a r  -- in all li k el ih oo d it wo uld  fall wi th in  

che e x i s t i n g  ALB e x c l u s i o n  to federal a s s i s t a n c e  programs.

3 7 IRS Index Nos. 00 61 .4 0 -0 0;  04 51.20.00; 0 10 2. 00 -0 0 .

^ D e p a r t m e n t  of A d m i n i s t r a t i o n  draft fiscal note, J a nu ar y 
11, 1933.
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A d di t i o n a l l y ,  wh il e t h e o r e t i c a l l y  any " o n e - y e a r "  

el d e r l y  A l a s k a n  co uld take ad va n t a g e  of this program, the 

d e m o g r a p h i c s  of . A la sk a 's  eld erl y (see S e c t i o n  1(3), a n t e ) are 

such that the p ri ma ry  b e n e f i c i a r i e s  of this o p t i o n  w o u ld  be 

those who have  lived in the state from 10 to 25 years. W h e t h e r  

such a p r o g r a m  wo u_d e n c o u r a g e  i n - m i g r a t i o n  is p r o b l e m a t i c a l .

In a d d i t i o n  to obvi ous  fiscal d i s a d v a n t a g e s ,  this 

a l t e r n a t i v e  would di l u t e  the di g n i t y  and r e c o g n i t i o n  at te n d a n t  

the c u r re nt  bonus to the point of n o n - r e c o g n i t i o n .
I

B . Phase Out The E xis ti ng L o n g e v i t y  B o nu s Program.

One of the o pt i o n s  ana ly ze d by the Sh ef f i e l d  

a d m i n i s t r a t i o n  would phase out the AL B P r o g r a m  by r e d u c i n g  

b e n e f i t s  by S5 0. 00  each year b eg i n n i n g  with  FY 1984. By p ay i n g  

$ 2 0 0 . 0 0  a m o n th  to 13,228 re ci pi en ts  rather than $ 2 5 0 . 0 0  to 

9,425, the net incre ase  to the p r o g r a m  in FY 1984 w ou ld  be $2.1 

millio n. In fiscal year 1985, however, wh e n  the b onu s is 

redu ced  to $150.00, there will  be a net d e c r e a s e  of $8.7 m i l l i o n  

in p r o g r a m  costs.

Thi s opt io n has been u n f a v o r a b l y  vi ewe d by the 

a dm in is t r a t i o n ,  and a p p a r e n t l y  was pr ep ar ed  onl y as a point of 

co mpa ri so n.  D es p i t e  its fiscal benefits, the p r o p o s a l  pro t ec ts  

no one. The poo re st  of A l a s k a 's .el de rl y would su ffe r the most. 

Sir.ce, as di sc u s s e d  p r e v i o u s l y ,(Ala sk a lo ng e v i t y  b o n u s e s  are not 

c o u n t e d  in e x i s t i n g  state and federal a s s i s t a n c e  income limits,') 

the n ee d l y  e ld er l y p er s o n  in Al as ka  receives, c u rr en tl y,  a



s u b si di ze d  m o n t h l y  income of $546 for Old Ag e A s s i s ta nc e ,1) plus 

$250 from the A L B  program. This o p t i o n  w o u l d  thus m a t e r i a l l y  

red u ce  state a s s i s t a n c e  l'/els.

C . Ph ase  Out The E x i s t i n g  L o n g e v i t y  B on us  P r o g r a m  W i t h

A C o n t e m p o r a n e o u s  In cre ase  In St at e A s s i s t a n c e  Levels.

The a p p a re nt  " p r e f e r r e d "  o p t i o n  of m a n y  wi th  the 

S h e f f i e l d  a d m i n i s t r a t i o n  is to g r a d u a l l y  i nc re ase  state Old Age  

A s s i s t a n c e  levels w h il e at the same time g r a d u a l l y  d e c r e a s i n g  

the amount of the l on g e v i t y  bonus. The p r o g r a m  wo uld  fu nc t io n 

in the fol lo w in g manner:

C H A R T  1.

Y E A R  OLD  AG E A S S I S T A N C E  L EV EL  A L A S K A  L O N G E V I T Y  BONUS

FY 1983 $546  $250
FY 1984 $596  $200
FY 1985 $646 $150
FY 1986 $696  $1 00
FY 1987 $746 $ 50
FY 1988 $796  $ 0

In a n a l y z i n g  the fiscal impacts of this alt er na ti ve , 

a s s u m p t i o n s  must be m a d e  about how ma n y e l d e r l y  A l a s k a n s  will 

be c om e e l i g ib le  for Old A g e A s s i s t a n c e  as the O A A  income level 

increases, and how ma n y of the n ewl y e l i g i b l e  wi ll  be inclined 

to seek a s s i s t a n c e  as their lo ng ev it y bo nus g r a d u a l l y  d im in i sh es .

R e g a r d l e s s  of w h i ch  a s s u m p t i o n s  are uied, the impacts 

upon the lon ge vit y bonus program, are, of course, id ent ic al  to 

the "ph as e out" option. T ho se  impacts wo ul d be as follows:
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A D D I T I O N A L  C O S T  (SAVINGS) TO TH E A L B  P R O G R A M  (in mi l l i o n s )

CHART 2.

FY 1984 2.1
FY 1985 (3.7)
FY 1986 (19.2)
FY 1987 (30.9)
FY 1988 (44.1)

Th e fi sca l imp ac t upon the D e p a r t m e n t  of He a l t h  and 

S o c i a l  Services' O A A  p r o g r a m  is far m o r e  d i f f i c u l t  to 

de t e r m i n e .  The  D e p a r t m e n t  of A d m i n i s t r a t i o n  has used two 

a l t e r n a t i v e  a s s u m p t i o n s  -- (1) chat of the 1 3 ,2 2 8  e l d e r l y  in

A l as ka , 5% wi l l b ec o m e  e l i g i b l e  and a p pl y for p u b l i c  a ss i s t a n c e  

as the income le vel is in cr e as ed  to $ 7 9 6  in FY 1988; or (2) that 

25% of the e l de rl y wi l l b e c o m e  e l i g i b l e  and apply for a s s i s t a n c e  

d u r i n g  that period.

W e b e l i e v e  that the 25% p o s s i b i l i t y  ma y  be cl os e r  to

the truth. A p p r o x i m a t e l y  30% of A l a s k a ' s  e ld e r l y  ha v e m on th ly

incomes m a r g i n a l l y  a b o ve  e x i s t i n g  a s s i s t a n c e  levels -- from

39
$ 5 0 0 - $ 8 0 0  per month. If those fig ure s are ac cur ate , as many 

as 3,968 wil l bec om e e l i g i b l e  for pu bl i c  a s s i s t a n c e  -- in 

a d d i t i o n  to the 2 ,3 00 c u r r e n t l y  on the OA A  program.

The se con d v a r i a b l e  involves the sizp i-r the be ne fit s 

w h ic h the n ew  c l i e n t e l e  w i l l  receive. The  D e p a r t m e n t  of Healtl 

and So ci a l  S e r v i c e s  has a ss u m e d  that eac h new  r e c e p i e n t  will 

r e c e i v e  the m e a n  b e n e f i t  c u r r e n t l y  g i v e n  or p r o j e c t e d  for

39 A ssessment, o d . c i t . n. 11 at 31.
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In c o m p u t i n g  the fiscal impacts for this option, we 

h a v e  used the f o l l o w i n g  three as su mp t io ns :

(1) Of the 3,968 e ld erl y w h o m  c u r r e n t  data  suggest 

c o u ld  be e l i g i b l e  for the in creased OA A progra m,  2500 wi ll  in 

fact a p p l v .  Th is  fig ur e a r b i t r a r i l y  d i s c o u n t s  both  t h ose  who 

w i l l  d e c l i n e  to apply for p s y c h o l o g i c a l  reasons, and those who 

wi l l not apply b e c a u s e  the m i n i m a l  b e n e f i t s  to them are simply 

not w o r t h  the bother;

(2) B e c a u s e  we have  d i s c o u n t e d  those wh o w i l l  rec e iv e 

m i n i m a l  benefits, we hav e re t ai ne d the " m e a n  b e n e f i t "  assumpt-ion 

e m p l o y e d  by the D e p a r t m e n t  of He a lt h and S o c i a l  Ser vi ces ; and

(2^ Th e  ne w r e c i p i e n t s  will be e v e n l y  d i s t r i b u t e d  over 

each of the five y ea rs  -- so that in each yea r an a d d i t i o n a l  500 

r e c i p i e n t s  will be added to the OA A  program.

A d d i t i o n a l l y ,  p er so ns  who b e c o m e  e l i g i b l e  for Old Age 

A s s i s t a n c e  will also  b ec o m e  el ig i b l e  for M ed ic a id . The  State 's  

M e d i c a i d  bud ge t for FY 1983 is $65 m i l l i o n  dollar s.  48%  of that 

fig ure  -- or S3 1.2 m i l l i o n  -- is paid by the State. Some 23% of 

that bu dg et  -- o r $7 .17 m i l l i o n  do l l a r s  -- is a t t r i b u t a b l e  to 

those c u r r e n t l y  on Old Ag e As si st an ce . If the O A A  p o p u l a t i o n  

d o u b l e s  over the next five years -- as our a s s u m p t i o n s  pr e sum e 

that it will -- there will be an a d d i t i o n a l  cost  of $7.17 

m i l l i o n  (not a d j u st ed  for inflation) to this option, c h a r g e a b l e  

in e q ua l p o rti ons  to each of the next five fiscal years.

existing receipients -- $295 in FY 1984.
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W i t h  th ese a s s um p ti on s,  the f o l l o w i n g  c h a r t  i l l u s t r a t e s  

the p o s s i b l e  net fis cal  impact of this option:

C HAR T 3

-----------IN M I L L I O N S ----------

Year # A d d . 
on OAA

M e a n  Be n e f i t
A d d e d
M e d i c a i d
C o st s

A d de d 
ALB  C os ts  
(Savinas)

Net

FY 1984 
FY 1985 
FY 1986 
FY 1987 
FY 1988

500
1000
1500
2000
2500

$ 2 9 5 . 0 2
3 4 5. 0 2
39 5 .0 2
4 4 5 . 0 2
4 9 5 . 0 2

1.4
2.8
4.2
5.6
7.0

2.1 
(8.7) 

(19.2) 
(30.9) 
(44.1)

5.27
(1.76)
(5.90)

(14.60)
(29.30)

Thus, e ve n w i t h  fairly l i b e r a l  a s s u m p t i o n s  r e g a r d i n g  

the nu mb e r  of a d d i t i o n a l  O A A  c l i e n t s  and M e d i c a i d  costs, this 

o p t i o n  w i l l  b eg in  sa v in g  m o n e y  in FY 1983.

Mo re ove r,  for th ose  elder ly in the $300 - 80^ per m o n t h  

income ra nge  wh o pay some federal taxes, thr- o p t i o n  w o ul d have 

a d v a n t ag es ,  since in cr ea se d need b a s e d  a s s i s t a n c e ,  un li ke  the 

l o n g e v i t y  bonus, sho uld  not be taxed under the I n t e rn al  R e v e n u e  

C o d e .

O n e o b v i o u s  d i s a d v a n t a g e  of this o p t i o n  is that it 

t r a n s f o r m s  the l o n g e v i t y  bonus p r o g r a m  into a w e l f a r e  scheme. 

Pe r s o n s  w h o c u r r e n t l y  r e c e i v e  $7 9 6 or less per m o n t h  

i n c l u d i n g  the bonus -- w i l l  indeed be "held h a r m l e s s "  under the 

option, but only at the ex p e n s e  of a p p l y i n g  for a s s i s t a n c e  to 

the D e p a r t m e n t  of H ea l t h  and So c i a l  S er vi c e s .
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Mo reo ve r,  those cu rr en t elde rl y b o nu s r e c i p i e n t s  w h o se  

m o n t h l y  incomes ( ex c l u d i n g  the bonus) exc ee d $796  per m on th  will 

r e c e i v e  no p r o t e c t i o n  under this option.

Finally, b e c a u s e  we l f a r e  pa ym e nt s are g e n e r a l l y  viewed 

by the co u rt s as in vo l v i n g  "basic n e c e s s i t i e s  of life" (see 

§ 1 1 (A ) , a n t e ) , the d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  for 

i n c r e a s e d  old age a s s i s t a n c e  must be d ro pp ed  from o ne y e ar to 30 

d a y s . ^  The  m i n i m u m  n a t i o n a l  old age a s s i s t a n c e  level under 

the fe de ra l S u p p l e m e n t a l  Se c ur i t y  Income s y s t e m  -- w h i ch  OAA

s u p p l e m e n t s  -- .’ A p er s o n  wi th  $600  a m on th

in com e in a " m i n i m u m  b e n e fi t"  state is p r e s u m a b l y  i n e li gi b le  for 

old age a s s i s t a n c e  ( i n cl ud i ng  Medicaid) in that state, but could 

b e c o m e  e l i g ib le  under the A la s k a  s ys t e m  upon 30 days re sidency. 

W h i l e  the me r e p r o s p e c t  of an a d d i t i o n a l  $196 per m o n t h  (in FY 

1988) is u n l i ke ly  to induce people to re tir e in Alaska, the 

c o n c o m m i t a n t  p r o v i s i o n  of M e d ic ai d s e r v ic es  -- i nc lu di n g full 

n u r s i n g  home c o v e r a g e  -- may have that effect. If a pe r s o n  can 

o b t a i n  free n ur s i n g  hom e c o v e ra ge  -- valued at b e t w e e n  $40 - 

$ 6 0 , 0 0 0  per year -- si m pl y by sp en din g the m o n t h  of Au gu s t  in 

A nc h o r a g e ,  the S t ate  may face a rather r e m a r k a b l e  i n - m i g r a t i o n  

p r o b l e m  indeed.

been  d i s c u s s e d  by the S h e f f i e l d  A d m i n i s t r a t i o n  as a m e an s of

D. R e t a i n i n g  A M o d e s t  Lo ng e v i t y  Bonus, W h i l e  P rov i d i n g  

A "Need Ba se d"  S u p p l e m e nt.

Thi s o p t i o n  is lar ge ly  a va r ian t of o p t i o n  C, and has

^ S h a p i r o  v. T h o m p s o n , 394 U.S. 618 (1969).
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r e t a i n i n g  some l o n g e v i t y  bonus pa y m e n t  w h ic h co uld  not be 

c o n s i d e r e d  " w e lf ar e. "

Under this option, the l o n g e v i t y  bonus, as w i t h  O p t i o n  

C, w o u l d  be g r a d u a l l y  r e d u c e d  to, say, $ 1 0 0 . 0 0  per month. As 

the fis cal  in f o r m a t i o n  for a l t e r n a t i v e s  B and C suggest, this 

a l t e r n a t i v e  would re s ul t in a sa vi ng s to the l o n g e v i t y  bonus 

p r o g r a m  of $19.2 m i l l i o n  by FY 1986.

To c o m p e n s a t e  for the loss of $ 1 5 0 . 00/mo. to the needy, 

ei ther S t at e OA A  limits could be in cre as ed  by $150, or a 

s e p a r a t e  "need based bo nus s u p p l e m e n t "  c ou ld be e s t a b l i s h e d  by 

the D e p a r t m e n t  of A d m i n i s t r a t i o n .

The a d v a n t a g e  of the latter o p t i o n  is that a l t h o u g h  

based on "nee d,"  a p p l i c a n t s  will not be d e a l i n g  wi t h the 

D e p a r t m e n t  of He al t h  and Soc ia l Ser vices, and may v i e w  the 

s u p p l e m e n t  less as a form of welfare. A d d i t i o n a l l y ,  si nce  the 

s u p p l e m e n t  will be p r o v i d e d  jnder a p r o g r a m  o th er  than St at e 

OAA, its r e c ip ie n ts  w ou ld  not be e n t i tl ed  to M e d i c a i d  ( i nc lu di ng  

n u rs in g home cov er age ) unless they are o t h e r w i s e  e l i g i b l e  for 

OAA  under e x i s t i n g  limits.

Ad d i t io na l ly , the "need" is not n e c e s s a r i l y  limi te d to 

fin anc ial  need. As this- rep or t' s  d i s c u s s i o n  of O p t i o n  I 

indicates, l o ng ev it y b on u s e s  ma y be a p p o r t i o n e d  a c c o r d i n g  to the 

h a r d s h i p  wh ich  the e ld er ly  wo ul d face by b ei ng forced to ret ir e 

o ut si de  Alaska.
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Th e d i s a d v a n t a g e  of a s e p ar at e  "need bas ed " p r o g r a m  in 

the D e p a r t m e n t  of A d m i n i s t r a t i o n  is, of course, the n e c e s s a r y  

c r e a t i o n  of a p a r a ll el  b u r e a u c r a c y  in st ate go ve rn me nt .

The' fiscal costs of this o p t i o n  ha v e not be en  d e v e l o p e d  

by the a d m i n i s t r a t i o n  or this rep or t b e c a u s e  of the v a r i a b l e s  

i n vol ve d -- the size of the r e m a i n i n g  " ba s ic " l o n g e v i t y  bonus, 

and the q u e s t i o n  of a dm in is t r a t i o n .  Co st s of a d m i n i s t r a t i o n  

aside, the net s av in gs  to the St at e sh ou ld  be s u b s t a n t i a l l y  

s i mi la r to the FY 1986 figures for O p t i o n  C -- in w h i c h  the 

d e c l i n i n g  l on g e v i t y  bonus pa ym en t w oul d be $1 0 0 . 0 0  per month. 

The pr oj e c t e d  net sa vi ng s of $5.9 m i l l i o n  w ou ld  c e r t a i n l y  exceed 

the c ost s of even a p ar al l e l  b u r e a u c r a c y  w i t h i n  the D e p a r t m e n t  

of A d m i n i s t r a t i o n .

E . G r a d u a l  I n c re as e In The Age Of E l i g i b i l i t y .

An o the r op ti o n  ex pl o re d by the A d m i n i s t r a t i o n  would 

red uc e the d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  for a bo nus to one 

year, but raise the e l i g i b i l i t y  age each fiscal year. For FY 

1984, the age would be raised to 66; to 67 in FY 1985; and so on.

This op tio n would have a s u b s t a n t i a l  fiscal impact 

until fiscal year 1988, at wh ic h time m o r t a l i t y  wo uld  have 

r e du ce d the class of b e n e f i c i a r i e s  b e l o w  e x i s t i n g  levels. For 

FY 1984, the op t io n wo uld cost an a d d i t i o n a l  $9.5 m i l l i o n  

d o ll ar s beyond e x i s t i n g  funding levels, a c c o r d i n g  to the 

D e p a r t m e n t  of A d m i n i s t r a t i o n .



This  op t ic n -has be en  q u it e u n f a v o r a b l y  rec eived. It 

has be en  f a c e t i o u s l y  but not u n f a i r l y  r e f e r r e d  to as the 

" n e w c o m e r ' s  bonus p ro gr a m . "  A re c e n t  m i g r a n t  bo rn  p rio r to J u n e  

30, 1918 wo uld re c e i v e  a l o n g e v i t y  b on us  for life, w h i l e  a

l o n g - t i m e  Al a s k a n  born s u b s e q u e n t  to that da t e wo uld  r e c e i v e  

n o t h i n g .

F. S e l f - S u s t a i n i n g  A n n u i t i e s .

The prior .live o p t i o n s  were  d e v e l o p e d  by m e m b e r s  of the 

ad m in is t r a t i o n ,  a l t h o u g h  the a d m i n i s t r a t i o n  has not fo rm all y 

" s p o n s o r e d "  any p a r t i c u l a r  approach. M or e o v e r ,  severa? of the 

op t i o n s  -- p a r t i c u l a r l y  the " g r a d u a t e d  age" and "p h as e out" 

o p ti on s -- were d e v e l o p e d  mo r e as c o m p a r a t i v e  c o n v e r s a t i o n  

pie ces  than as act ua l pro pos al s.

The fol lo win g five o pt io ns  -- c o m m e n c i n g  with  the 

s e l f - s u s t a i n i n g  an nu it y -- were  p r e p a re d by the a ut ho rs  of this 

r e p o r t .

Under the s e l f - s u s t a i n i n g  a n n u i t y  option, i n d i v id ua ls  

would no longer r e ce iv e a p e r m a n e n t  fund d i v i d e n d  under 

AS 43.23. Rather, those d i v i d e n d s  w o u l d  form the co r pu s of a 

s e l f - s u s t a i n i n g  ann u it y a c co un t from w h i c h  the i n d i vi du al  would 

r ec ei ve  an an nu i ty  c o m m e n c i n g  at the age of 65.

A c c o r d i n g  to D e p a r t m e n t  of R e v e n u e  p r oj ec tio ns , the 1 

pe r ma n e n t  fund d i v i de nd  p a ym en t for FY 1984 will  be $365.00, 

ri si ng  g r a d u a l l y  t h r o ug ho u t the r e m a i n d e r  of this c e n t u r y  to 

S952 in the year 2000.
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G i v e n  this l e ve l of c o n t r i b u t i o n  to the corpus, a 

s e l f - s u s t a i n i n g  a n n u i t y  ac c o u n t  will p ro d u c e  an a nn ui ty  r o u g h l y  

e q u i v a l e n t  to the e x i s t i n g  l o n g e v i t y  bonus (with a 3 pe r c e n t  

a n n u a l  cost  of li v in g a d j u s t m e n t ;  for those wh o are c u r r e n t l y  40 

y e ar s or younger, and w h o w i l l  be r e s i d e n t s  of A l a s k a  ea c h of 

the ne x t 20 years. Fo r v ar io us  ag e groups, the a n n u i t y  

e n t i t l e m e n t s  at age 65 as a p e r c e n t a g e  of the "ta rg et " a n n u i t y  

($ 30 00/yr. plus 3% per annum) wo uld  be r o u g h l y  as follows:

Cu r r e n t  age A n n u i t y  as a %
of target a n nu it y

25 358%
35 161%
40 100%
45 66
55 21

Ob v io usl y,  some t r a n s i t i o n  m e a s u r e  is n e c e s s a r y  for 

those wh o are si mpl y i n c a p a b l e  of a c c r u i n g  a s uf f i c i e n t  co rpus 

by the age of 65 to be e n t i t l e d  to the " ta rge t annuity". The 

g e n e r a l  fund, sim ply  put, wi l l be req ui re d to m a k e  up the 

di f f e r e n c e ,  although, over time, that " d i f f e r e n t i a l "  will 

d e c r e a s e  as annuity a c c o u n t s  a ss u m e  some si gn if ic an ce .

M a n y  of the o p t i o n s  e x p l o r e d  in this report co uld 

s u f f i c e  as & 20-25 year s h r i n k i n g  g e n e r a l  fund o bl iga ti on.  One 

o p t i o n  p a r t i c u l a r l y  t a i lo re d to the a n n u i t y  a p p r o a c h  wo uld  be to 

a l l o w  those who  are at or near the age of 65 to c o n t i n u e  to 

r e c e i v e  their pe rm an e nt  fund d i v i d e n d s  in cash, with  the PFD 

b e i n g  s u b t r a c t e d  from the l on g e v i t y  b onu s amount. For those in
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the 4 0 - 6 0  year age group, the g e n e r a l  fund w o ul d si m p l y  fund the 

d i f f e r e n c e  b et w e e n  their a n n u i t y  and the " t a r g e t "  figure.

Under this " t r a n s i t i o n a l  m ea su re ",  the g e n e r a l  fund 

" r e s i d u a l "  p ay me nt  would be based on the am ou nt  n e c e s s a r y  to 

s u p p l e m e n t  the a nn ui ty  cor pus  a s s u m i n g  that an i n d i v i d u a l  

r e c e i v e d  a p e r m a n e n t  fund d i v i d e n d  e ve ry  year. T h e r e  w ou ld  

seem, in this regard, no o b l i g a t i o n  on the part of the s ta te to 

g i v e  a larger g e n e r a l  fund s u p p l e m e n t  to s o m e o n e  w i t h  two PFD 

crad:.ts than to s om eon e with  15.

Thus, in fiscal year 1994, w h e n  c u r r e n t  5 5- ye ar  olds 

fi rst re c e i v e  their annuity, they w ou ld re c e i v e  a state 

s u p p l e m e n t a l  of 79 p er ce nt  of the target a n n u i t y  -- r e g a r d l e s s  

of the ac t ua l PFD  cr e di t any i n d i vi du al  has accrue d.

The r e m a i n i n g  qu estion, o bv iou sl y, is what  to do ab out  

the p e r s o n  who is c u r r e n t l y  65. If that i n d i v i d u a l ' s  s u p p l e m e n t  

is the same  in 1994 as a ne w a n n u i t a n t  -- 79% -- he w il l  in fact 

r e c e i v e  less than the new  a n nu i t a n t  si nce  he w i l l  ha ve  only  his 

p e r m a n e n t  dividend, ra the r than a 21% annuity, to m a k e  up the 

d i f f e r e n c e .  Con ve rs el y,  if the g r a n d f a t h e r e d  PFD r e c i p i e n t  

r e c e i v e d  a full target a n nu it y in 1994, he would be at a 

s u b s t a n t i a l  a d v a n t a g e  over the n e w  an nu ita nt . Th e r e a s o n  is 

this: w h il e the new  a n n u i t a n t  has ear ne d a s u b s t a n t i a l  p o r t i o n

of his target a n n u i t y  by f o re go i ng  his cash  d i v i d e n d  each year, 

the " g r a n d f a t h e r e d "  r e c i p i e n t  has both e n jo ye d the di vid en d,  and 

its e a r n i n g  power, over that same per iod  of time.



Th e q u e s t i o n  is l ar g el y one of equit; ^or the 

le g is lat ur e. Ei the r a p p r o a c h  is d e f e n s ib le . W h i l e  the la tte r 

s c e n a r i o  would se em  to d i s c r i m i n a t e  in favor of the e x i s t i n g  

elderly, the A la s k a  S u p r e m e  C o ur t  has r e c o g n i z e d  the l e g i t i m a c y  

of c r e a t i n g  p r e f e r e n t i a l  g r a n d f a t h e r  rig ht s for those who  ha v e 

come  to de pen d upon an e x i s t i n g  s t a te  p r o g r a m . ^

In either case, the d i f f i c u l t y  wit h this " t r a n s i t i o n "  

o p t i o n  is that the l o n g e v i t y  bonus p r o g r a m  c o n t i n u e s  to be a 

s u b s t a n t i a l  d r ai n on the g e n e r a l  fund for 20-25 ye ars to come. 

U nd er the t r a n si ti on  op ti o n  d e s c r i b e d  above, the FY 1984 bu dg et  

for the ALB p r o g r a m  would be in cre as ed  by $6 m i l l i o n  d ol la rs

/ 9
over e x i s t i n g  fun din g levels.

T h r o u g h  A e t n a  In su r a n c e  Co., we i n v e st ig at ed  the 

a l t e r n a t i v e  of si mpl y p u r c h a s i n g  a l if e t i m e  a nn u i t y  for all 

chose c u r r e n t l y  65 or older. U n f o r t u n a t e l y ,  the cost of a 

l i f et im e a nn uit y for all A l a s k a n s  65 or older wo uld  be 

p r o h i b i t i v e  -- in the n e i g h b o r h o o d  of $300 to S400  million.

Finally, the L e g i s l a t u r e  should c o n s i d e r  using the 

a d m i n i s t r a t i o n ' s  o p t i o n s  C an d/o r D as a tr a n s i t i o n  me as ure . 

T he short term fiscal' impacts of those o p t i o n s  are s u p er io r to 

those of a si mple g e n e r a l  fund s upp lem en t.

^ C o m m e r c  ial F i sh er ie s Entry C o m m i s s i o n  v. Ao okedak, 606 
P . 2d at 1259-61.

^ - A s s u m i n g  that the ALB  of the " g r a n d f a t h e r e d  cl a s s"  is 
r ed uce d by the $365 p e r m a n e n t  fund div ide nd , each of 13,228 
p er son s will r e ce iv e a p a y me nt  of $ 2, 6 3 5  this year -- tot al in g $34 
m i l l i o n  dollars.
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For all of the short term p r o b le ms  of an a n n u i t y  

pr og ram , the long term- a d v a n t a g e s  sh o ul d  r ec ei ve  equal time. 

First, in a period of 20 -25 years, the g e n e r a l  fund w i l l  no 

lo n g e r  be en cu m b e r e d  wi t h the l o n g e v i t y  bonus program. Second, 

the e v e n t u a l  size of on e's  a n n u i t y  p a y m e n t s  w o ul d be a f u n c t i o n  

of the nu mbe r of p e r m a n e n t  fund d i v i d e n d  c o n t r i b u t i o n s  that have 

b e e n  c r e d i t e d  to the a n n u i t a n t ' s  account. We s e r i o u s l y  d oub t 

that a s u c c e s s f u l  d u r a t i o n a l  r e s i d e n c y  c l a i m  could be m a d e  to 

this as pe ct  of the progra m.  An a n n u i t a n t  with three ye ar s 

c o n t r i b u t i o n s  could no m or e c l a i m  that he is due an a n n u i t y  

ba sed  on 20 years c o n t r i b u t i o n  than could a 1996 r e s i d e n t  c l a i m  

not m e r e l y  the $787 ca s h d i v i d e n d  a v a i l a b l e  that year, but 

r a t h e r  some $6 , 0 0 0  w h i c h  his p r e d e c e s s o r s  had am as se d by b e i n g
/ o

r e s i d e n t s  of A la s k a  si nce  1984.

We be l i e v e  th t there is a st ro n g case for d i s t r i b u t i n g  

a n n u i t i e s  only to pe rs ons  who are r e s i d e n t s  of Al as k a  at the

^ B e c a u s e  future a n n u i t i e s  are a di re ct  f u n ct io n of a ct u a l  
past pa y me nt s to the program, the p r o g r a m  does not " r e w ar d"  
p r e s u m e d  c o n t r i b u t i o n s  but sim ply  retu rn s ac t ua l investme nts , cf. 
Z o b e l  I , 619 P . 2d at 435 ( R a b i n ow it z conc.) Nor is the o p t i o n  
ak i n to a s i t u a t i o n  w h e r e  p ri or tax c o n t r i b u t o r s  are e x c u s e d  fro m 
f u n d i n g  the prese nt  ne eds  of gov er nm en t,  as with the tax re p ea l 
sc h e m e  at issue in Zo be l I . At any point in time, each A l a s k a n  is 
t r ea te d q u it e e q ua ll y ~  Being e n t it le d to r.n a n nu it y c r e d i t  if he 
or she r e si ded  in the state for six m o n t h s  d u r i n g  the pe r ti n e n t  
year.
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time. P a r t i a l l y  for r ea s on s d i s c u s s e d  below, no i nd i v i d u a l  wi ll  

h a v e  a " ve ste d right" to an a n n u i t y  in the future. A p u r p o s e  of 

the an n u i t y  p r o g r a m  w i l l  be to a l l e v i a t e  the p a r t i c u l a r

f i n a n c i a l  harc'ships ca u se d by r e t i r e m e n t  in A l a s k a  -- a p u r p o s e  

w h i c h  we b e li ev e is c o n s t i t u t i o n a l .  This go a l w ou ld be se rve d 

o n l y  by c o n f i n i n g  ac tua l a n n u i t y  p a y m en ts  to A l a s k a  res idents.

Second, and p a r t i c u l a r l y  if the p r o g r a m  is p r o p e r l y  vi ew ed  as

c o n f e r r i n g  an eco no mi c b e n e f i t  not upon  the c r e d i t i n g  of an 

a n n u i t y  account, but ra th e r upon a n n u i t y  d is tr i b u t i o n ,  the state 

c e r t a i n l y  po sse ss es  the right to pr e fe r  its own re si d en ts  in the 

d i s p o s i t i o n  of its r e s o u r c e s . ^

T h er e are, of course, ot he r issues s u r r o u n d i n g  the

a n n u i t y  option. Many A l a s k a n s  will  u n d o u b t e d l y  wish to re tai n 

the e x i st in g cash be ne f i t s  of the p e r m a n e n t  fund di st r i b u t i o n .  

A l a s k a n s  wil l not be, however, total ly  w i t h o u t  recomp en se.  An 

an n u i t y  accou nt for y o u n g e r  A l a s k a n s  in p a r t i c u l a r  -- at least 

for those pl an ni ng  to stay in the state -- will  one day lead to 

s u b s t a n t i a l  benefits.

Of course, the p r o sp ec t of a l u c r a t i v e  r et i r e m e n t  

ac c o u n t  is a product ^f the l e g i s l a t u r e ' s  c o n t i n u e d  w i l l i n g n e s s  

and ab i l i t y  to de v ot o 25% of p e r m a n e n t  fund e a r n i n g s  to the

44Reeves ,  in c . y. S t a t e , 65 L.Ed. 2nd 244, (1980); see also
W h i t e  v. M a s s a c h u s e t t s  C o u n c i l  of C o n s t r u c t i o n  Em ployees, ____
U.S. ____ , No. 81-1003 (U.S.S.Ct., Feb. 28, 1 9 8 3 ) ( d i s t i n g u i s h i n g
H i c k l i n  v. O^heck, 437 U.S. 518 (1978).
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a n nu it y program. U n q u e s t i o n a b l y ,  at some po int in time, a

m a t e r i a l  p e r c en t ag e of the p e r m a n e n t  fund's e a r n i n g s  w i l l  be

n e c e s s a r y  for ge n e r a l  g o v e r n m e n t  ex pen ses . The po int at wh ich

that wi l l requi re  ac ces s to m o r e  than 75% of the fund's ea rni ng s

is pr ob le ma ti c al .

T he tax c o n s e q u e n c e s  of an a n n u i t y  p r o g r a m  w a r r a n t

d e t a i l e d  discussion. As n ot ed  pr evi ou sl y,  the I n t e r n a l  R e v e n u e  

Se r v i c e  may well rule that p e r m a n e n t  fund cash  d i s t r i b u t i o n s  are 

taxable. Con versely, if c r e d i t s  to an a n n u i t y  a cc ou nt  eq ua l to

the pe rm a n e n t  fund d i v i d e n d  are not tax exempt, the real

e c o n o m i c  value and perce ved p o l i t i c a l  w o rt h of an a nn ui t y 

op t io n is s u b s t a n t i a l l y  le ssened.

The annuity p r o g r a m  e n v i s i o n e d  by this rep or t is not 

e m p l o y e r / e m p l o y e e  related, and th er e f o r e  w oul d not qu a l i f y  as an 

exe m pt  plan under the I n t e r n a l  R e v e n u e  Code.^"* Nor was

s e ri ou s c o n s i d e r a t i o n  g i v e n  to q u a l i f y i n g  this a nn ui ty  o p t i o n  as 

an In di v id ua l R e t i r e m e n t  A c c o u n t  -- b e c a u s e  (1) the state is not 

a q u a l i f i e d  fin an c i al  i n s t i t u t i o n  to a d m i n i s t e r  such an account;

(2) the requi re d terms of an IRA wer e not c o m p a t i b l e  with the 

o p t i o n  considered; and (3) any "s ta t e r e q u i r e d "  IRA -- even if 

p o s s i b l e  -- would s e v e r l y  imp ing e on the tax p l a nn in g 

f l e x i b i l i t y  of i nd ivi dua l A l a s k a n s . * ^

None th ele ss , it is our o p i n i o n  that the a n n u i t y  o pt i o n  

sh ou ld result in the d e f e r r a l  of both  the p e r m a n e n t  fund

* 5 c f. 26 U.S.C. §401-404 

46 see 26 U.S.C. §408.



d i v i d e n d  c o n t r i b u t i o n s  and a cc rue d .nterest under the In te rn al  

R e v e n u e  Code. The co ur ts  and the IRS have  g e n e r a l l y  ru led  that 

c o n t r i b u t i o n s  to an u n q u a l i f i e d  " a n n u i t y , "  " r e t i r e m e n t "  or 

" d e f e r r e d  c o m p e n s a t i o n "  pl a n are n o n e t h e l e s s  tax d e f e r r e d  if the 

i n d i v i d u a l  is not in " c o n s t r u c t i v e  r e c e i p t "  of the a n n u i t y  

c o n t r i b u t i o n s ,  and the c o n t r i b u t i o n s  do no t r e p r e s e n t  a p r es en t  

" e c o n o m i c  benefit.

C o m b i n i n g  the s t a n d a r d s  of that d o c t r i n e  with  the 

a t t r i b u t e s  of the p r o p os ed  a n n u i t y  program, the p r o g r a m  should 

be taxed d e f e rr ed  for the f ol l o w i n g  reasons:

1. If the S ta te  wer e to p u r c h a s e  in d i v i d u a l  an nu i t i e s  

w i t h  ea c h p e r m a n e n t  fund div id end , w i t h  eac h r e s i d e n t  b e i n g  the 

be n ef i c i a r y ,  the r e s id en t wo uld  have  a vested and secured 

in t er e s t  in the c on tr i b u t i o n ,  and wo uld  thus have r e c e i v e d  a 

c u r r e n t  " ec on om i c b e n e f i t . "  If, however, the S t a t e  were  to 

m e r e l y  gi ve  the a n n u i t a n t  an un se c u r e d  pro mis e of payment, 

p u r c h a s i n g  an an n uit y a cc ou nt  with itself as the b e n e f i c i a r y  in 

o rde r to pro vi de  a fund ing  so u rc e for tr.at promise, there w ou ld

be no "cu rr en t e c o n om ic  ben ef it "  and taxation wo ul d be

4 8
d ef er r e d .  Thi s is one c u s t o m a r y  m e an s by w h i ch  e mp l o y e r s  

o b t a i n  tax d e f e r r a l  of an u n q u a l i f i e d  plan;

2. A  pe rso n is in ' c o n s t r u c t  .ve re ce ip t"  of an 

a n n u i t y  c o n f i b u t i o n  if he has c ur re nt  ac ces s to the

4 7 u .s. v. G o l d s m i t h , 586 F.2d 810 (Ct.Cl. 1978). 

^Id.
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A Q
c o n t r i b u t i o n s  w i t h o u t  s u b s t a n t i a l  terms and l i m it at i on s.  

U n d e r  this r e p or t' s option, under no c i r c u m s t a n c e s  w ou ld  an 

a n n u i t a n t  be en t it l e d  to -ithdraw a n y t h i n g  until annulti; are 

a c t u a l l y  dis tr ibu ted ;

3. To u n d e r s c o r e  the c o n t i n g e n t  n a t u r e  of the a n nu it y 

-- such that the IRS co uld  not r e a s o n a b l y  c o n c l u d e  that it 

r e p r e s e n t s  a " c u r r e n t  e c o n o m i c  b e n e f i t "  -- the a n n u i t y  wi.11 only 

be r e c e i v e d  if the p e r s o n  is an A l a s k a  r e s i d e n t  at the time of 

the p e r t i n e n t  di st r i b u t i o n .

Our only h e s i t a n c y  in this reg ar d is the F e b r u a r y  27, 

1981 r ul i n g  of the IRS that even if an in d i v i d u a l  ch o o s e s  to 

d e fe r r ec eip t of his p e r m a n e n t  fund div idend, it is tax abl e in 

the year that it c o ul d ha ve  been  received. The ruling, however, 

"may not be used or cited as p r e c e d e n t , "  and, even if of 

p r e c e d e n t i a l  value, is d i s t i n g u i s h a b l e  from  this s it uat ion . The 

r u l i n g  is con. istent w i t h  the p r o p o s i t i o n  that the in di vi d ua l 

c a n n o t  have u n f et te re d d i s c r e t i o n  in c h o o s i n g  the ye ar  in wh ich  

income wil l be taxed. W h i l e  an i n d i v i d u a l  does h a v e  u nb ri d l e d  

c h o i c e  in d e t e r m i n i n g  wh en  to take a p e r m a n e n t  fund di vid en d, he 

w i l l  hav e no choice as to the time of rece-ipt of his ann uities. 

M o r e o v e r ,  wh ere a p e r s o n  w oul d have  an ab s ol u te  right to a 

d e f e r r e d  dividend, he w i l l  hav e no r ig ht  to an nu i ty  d i s t r i b u t i o n  

u n le s s  he is an A l a s k a  r e s i d e n t  at the time.

For tax reaso ns,  then, the a nn ui ty  o p t i o n  m us t be 

c a r e f u l l y  struc tur ed.  Th e former p e r m a n e n t  fund d i v i d e n d  must

4 9 i d .



wi t h itself as the b e n e f i c i a r y .  Th e a n n u i t y  income r e c e i v e d  by

the S ta te  will then be used as the f un di ng s o u r c e  for the

a n n u i t y  paymen ts  -- a l t h o u g h  t e c h n i c a l l y  and n e c e s s a r i l y  the

a n n u i t y  income could be used for any fi sc al  purpose.

A far cl os er  q u e s t i o n  ar i se s wi th  r es pec t to the ef fec t

of this op t io n on o t h e r  pu b l i c  a s s i s t a n c e  programs. Ge ne ra ll y,

a n n u i t y  income is i n c l ud ed  in the c a l c u l a t i o n  of income for

v a r i o u s  a s s is ta nc e p r o g r a m s . 50 If, however, this o p t i o n  can

be c h a r a c t e r i z e d  as a c o n t i n u a t i o n  of the l o n g e v i t y  b on us

progra m, then, the e x i s t i n g  l o n g e v i t y  bo nus  income e x c l u s i o n 5 "̂

m a y  persist. If -- c o n s i s t e n t  wi th  tax c o n s i d e r a t i o n s  -- the

only " a nn ui ty " is the one p u r c h a s e d  by the State as a fun di n g

source, then the e x i s t i n g  l o n g e v i t y  bonus p r o g r a m  can be

r e t a i n e d  in both n a m e  and sub stance, wi th  the a m o u n t  of the

b on us  still d ep en d en t upon  r e s i d e n c y  history. A ft er  all, under

the option, (1) a p e r s o n  m u s t  be a six m o n t h  r e s i d e n t  in or der

to o b t a i n  a single PFD, and mu st  be e l i g i b l e  for the a n n u i t y  at

52
the time of di st r i b u t i o n ;  (2) the amount of a n n u i t y  is

d e p e n d e n t  upon the n u m b e r  of P F D ’s c r e d i t e d  to the i n d i v i d u a l ' s  

account; and (3) the " g r a n d f a t h e r e d "  class of e x i s t i n g  e l d e r l y

w ou ld p r e s u m a b l y  be r e q u i r e d  to meet a o ne- ye ar d u r a t i o n a l

r e s i d e n c y  requirem en t.

be used by the State to purchase an annuity for its own account,

5 Q See, 42 U.S.C. § 1 3 3 2 ( a ) ( a ) ( 2 ) ( B ) .

51See 42 U.S.C. 5 1 3 8 2 ( a ) ( b ) ( 2 ) ( B ) . 

52see n. 8, ante.



n e c e s s a r  i l.y the law, w h i c h  in final m e a s u r e  wi ll  be la r g e l y

d e t e r m i n e d  by the f e d e r a l  o f f i c i a l s  involved. T h e  e x p o s u r e  to 

e x i s t i n g  a ss i s t a n c e  p r o g r a m s  -- at least for those not w i t h i n

the g r a n d f a t h e r e d  t r a n s i t i o n  cl ass -- m u s t  be c o n s i d e r e d  a risk 

of this option.

Even if, ho wev er , a n nu it y d i s t r i b u t i o n s  are c o n s i d e r e d  

" i n c o m e "  to various a s s i s t a n c e  pr ograms, the c o r p u s  of the

a n n u i t y  ac co un t wi ll  not be. A pe rs on  may be d i s q u a l i f i e d  from  

a f e de ra l as si s t a n c e  p r o g r a m  not only if his in come e xc eed s a 

c e r t a i n  level, but as well  if he has a l t e r n a t i v e  a v a i l a b l e

r e s o u r c e s  w hi ch he ca n upon from at any time. Howeve r, in th;s 

instance, a true " a n n u i t y  c o rp us " does not exist -- si nce the 

o n l y  a nn u i t y  runs for the b en e fi t of the State. M o r e o v e r ,  even 

if fe de ra l  o ff ic ia ls  were  to view  the "c o rp us " as b e l o n g i n g  to

the individual, it c an n o t  be w i t h d r a w n  prior to act ual

d i s t r i b u t i o n .

G . State S oc i a l  S e c u r i t y  System.

In large part be c a u s e  of the need for a lengthy 

t r a n s i t i o n  period wi t h a s e l f - s u s t a i n i n g  a nn ui ty plan, this 

re po rt also c on s i d e r e d  the p o s s i b i l i t y  of a s t at e so cia l 

s e c u r i t y  sy s t e m  funded by a p or tio n of the p e r m a n e n t  fund 

d i v i d e n d s  d i s t r ib u te d under AS 43.23.

Under this system, a s u f f i c i e n t  p o r t i o n  of each

r e s i d e n t ' s  per ma nen t fund d i v i d e n d  w ou ld be w i t h h e l d  <=~cn year

The above, of course, is an argument -- it is not
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to fund a r e t i r e m e n t  p r o g r a m  d e s i g n e d  to pay each Al a s k a  

r e s i d e n t  of 65 y ear s or o ld er  with  o n e - y e a r ' s  r e s i d e n c y  $250  per 

month, wi th  a m o d e r a t e  cost of living a d j u s t m e n t  each year.

In a s s e s s i n g  the f e a s i b i l i t y  of this option, the most 

i m po rt an t v a r i a b l e  was the pr oj e c t e d  g r o w t h  in A l a s k a ' s  elde rl y 

po p ul at io n.  The  d i f f i c u l t i e s  facing the f ed er al  soc ia l se cur ity  

s y s t e m  are due in part to an i n c r e a s i n g l y  large p e r c e n t o g e  of 

e l d e r l y  in the po pul a ti on .

For fiscal year ’1983, the A l a s k a  D e p a r t m e n t  of Labor
I

p r o j e c t s  that there wil l be some 13,672 e ld erl y in A la s k a  -- 

a p p r o x i m a t e l y  3% of A l a s k a ' s  p op ula ti on.  Th e  D e p a r t m e n t  has 

p r o j e c t e d  that that po pu la ti o n,  as a p e r c e n t a g e  of all Alaskans, 

w i l l  re ma i n r e l a t i v e l y  st at i c  th ro u gh  the year 2000, when, out 

of a p o p u l a t i o n  of 8 3 1, 00 0 people, there will  be 25,158 

e l d e r l y . ^

We b e l i e v e  that those p r o j e c t i o n s  are overly 

co n se r v a t i v e ,  and do not take into a c c o u n t  the s i g n i f ic an t 

n a t i o n w i d e  trend of i nc re as ed  e l de r ly  po pul a ti on . Nor do those 

p r o j e c t i o n s  inclu de  the r e t i r e m e n t  years of the post W or ld  War 

II "baby boom" g e n e r a t i o n  -- wh ich  wi l l b egi n ab out the year 

2 0 1 0.
A c c o r d i n g l y ,  in p r o j e c t i n g  the long term impact of this 

o p t i o n  on p e r m a n e n t  d i v i d e n d  di st r i b u t i o n ,  we have  used the

^ A l a s k a  P o p u l a t i o n  Ove rvi ew , A l a s k a  D e p a r t m e n t  of Labor,
1981
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n a t i o n a l  gro wt h p a t t e r n s  pr oj e c t e d  by the fe de ra l So c ia l 

S e c u r i t y  n i n i s t r a t i o n , w h ic h  are as follows:

U s in g those as su mp ti ons , Tra ve le rs '  I n s u r a n c e  Co., on 

our behalf, c a l c u l a t e d  the p e r c e n t a g e  of p e r m a n e n t  fund 

d i v i d e n d s  which would be r equ ire d to fund a "pay as you go" 

system.

For fiscal year 1983, the c a l c u l a t i o n s  are r e l a t i v e l y  

st r ai g h t - f o r w a r d .  G i v e n  an a g g r e g a t e  d i s t r i b u t i o n  of some $169 

m i l l i o n  in pe rma ne nt  fund d i v i d e n d s  this year, a p p r o x i m a t e l y  25% 

w o ul d be needed to fund a "pay as you go s y s t e m . "

However, even a s s u m i n g  a 3% cost of li vin g a d j u s t m e n t  

in the payment each year, the p e r c e n t a g e  nee de d to fund the 

p r o g r a m  decreases. This is b ec au se  p e r m a n e n t  fund e a r n i n g s  wi l l 

inc r ea se  at a rate s u b s t a n t i a l l y  hi gh er  than inflation. F r o m  

the year 1983 to 2000, the a ve rag e funding r e q u ir ed  would be 15 

to 19 percent of the di st r ib u t i o n s ,  while, in the years 2000 to 

2025 (and a s s um i ng  c o n t i n u e d  g r o w t h  in p e r m a n e n t  fund ear ni n g s)  

the funding amount w o ul d be 10-12 percent.

Thus, if the w i t h h o l d i n g  rem a in s static at 25% over the 

c o u r s e  of several years, the r e su lt an t exc ess  wo uld b egi n to 

bu ild a savings a cc ou nt  of s u b s t a n t i a l  m a g n it u de , w h i ch  at some

Y E A R %  O F  E L D E R L Y  P O P U L A T I O N

1950
2000
2025
2050

8.1
13.1
19.5
21.8
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p o in t in the future w oul d m a k e  the p r o g r a m  par tially, or p er ha ps 

tot a ll y s e l f - s us ta in i ng .

On e ob v iou s a d v a n t a g e  of this o p t i o n  is that it frees 

the ge n e r a l  fund fro m AL B o b l i g a t i o n s  im mediately. C on ver se ly,  

by m a t e r i a l l y  r e d u c i n g  the annual, p e r m a n e n t  fund dividend, it 

o b v i o u s l y  raises some p o l i t i c a l  d if fi cu lt ie s.

A d di t i o n a l l y ,  the so cial s e c ur i ty  o p t i o n  could lik ew is e 

be tied to c o n t r i b u t i o n  h i s t o r y  -- a l t h o u g h  not in the p r ec is e 

m a n n e r  of the a n n u i t y  option. The  fe de r al  social sec ur it y 

s y s t e m  c u rr e nt ly  fully cov er s any in di v i d u a l  who had "not less 

than one qu ar ter  of c o v e r a g e  ... for each c al en d e r  e l a p si ng  

after 1950 ... exc ept  that in no case shall an in di vi du al  be a 

fully insured i n d iv i du al  ' unless he has at least 6 q u a r t e r s  of 

- o v e r a g e . ' Because, in the future, some por tio n of the

b e n e f i t s  will be paid by the "s a vi ng s a c c o u n t "  r e s u l t i n g  from 

the static 25% c o n t r ib ut io n,  we be l i e v e  that a s-imilar 

c o n t r i b u t i o n  hi st or y r e q u i r e m e n t  co uld be e s t a b l i s h e d  in the 

legislation.

Even mo re  so than the an nu it y option, there w ou ld be no 

" c u r r e n t  econom ic b e n ef it " from the program. By 'educing the 

p e r m a n e n t  fund d i s t r i b u t i o n  by 257», and fu nd in g a re t i r e m e n t  

p r o g r a m  from w hic h the in d iv idu al  may or may not u l t i m a t e l y  

benefit, we be l i e v e  it ex tr em el y u n l i ke ly  that the IRS would 

c o n c l u d e  that the r ed uce d sum is in some m a n n e r  taxable.

55^2 U.S.C. §414( a ) (1)



M or eve r,  we b e l i e v e  there is a s u b s t a n t i a l  l i k e l i h o o d  

that the e x i s t i n g  A L B  e x e m p t i o n  in fe d e r a l  law • c ou ld be 

re tained. Indeed, s t r i p p e d  to its e s s e n s e  this o p t i o n  does 

li tt le  mo r e than al ter  the fu nd in g so ur ce  of the A L B  program.

The p r i m a r y  risk of the p r o g r a m  is all the mo re  

a p p a r e n t  in light of the cu r r e n t  d i f f i c u l t i e s  wi th  the f ed er al  

so c ia l se cu r i t y  system. W h i l e  op ti o n  F w o u ld  be funded by a 

c u r r e n t l y  p u r c h a s e d  annuity, y o u n g e r  A l a s k a n s  w oul d be 

c o n t r i b u t i n g  to this o p t i o n  on the me re  hope  that the r e q u i s i t e  

a mo u n t  of p e r m a n e n t  fund e ar ni n g s  would r em a i n  a v a i l a b l e  for the 

p r o g r a m  well  into the 21st century. The " sa vi n g s  a c c o un t " 

c r e a t e d  by the st a ti c 25 % w i t h h o l d i n g  is i nt en ded  to a l l e v i a t e  

that problem; however, r e g a r d l e s s  of the rate of gr o w t h  of that 

account, there is p l a i n l y  some risk in this o p t i o n . 56

For example, under our p o p u l a t i o n  pr oj e c t i o n s ,  there will  
be 30,747 e ld er ly  in A l a s k a  in the year 2000. Th e  p e r m a n e n t  fund 
dis tri butions^ for that year  under AS 43 .23  are e s t i m a t e d  by the 
D e p a r t m e n t  of R e v e n u e  to be $792 millio n, of which, under our 
st ati c 25% w i t h h o l d i n g ,  $1 98  m i l l i o n  would be placed in the soc ia l 
s e c u r i t y  fund. In that year, with a 3% COLA, ‘the m a x i m u m  m o n t h l y  
bo nus will be a p p r o x i m a t e l y  $390. Even if e v er y e ld e rl y A l a s k a n  
is e l i g i bl e for full b e n e f i t s  under the law's c o n t r i b u t i o n  
req uir em en ts , the m a x i m u m  p a y m en ts  wo uld  be $120  m i l l i o n  -- with a 
s av i n g s  acco unt  d e p o s i t  be in g ma de  in that yea r alone of $70 
mi ll io n.  Of course, m a n y  of these el d e r l y  ma y  not be fully 
eli gible, and some wh o are e l i g ib le  ma y not be r e s i d i n g  in A l a s k a  
d u r i n g  that year.
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II

Finally, there is some a d v a n t a g e  to the e x i s t i n g  

e l d e r l y  in this s y s t e m  over the a n n u i t y  option. Th e e x i s t i n g

el d e r l y  would have a net loss of only  25% of their p e r m a n e n t  

fund dividend, rather than the e n t i r e t y  of the b e n e f i t  under the 

a n n u i t y  approach.

H. Health I n s u r a n c e  For T h e  Elder ly.

The state of he al th  i n s u r a n c e  for the elderly, and

indeed for all Al ask an s,  has a l r e a d y  b e e n  the s ub jec t of

57 58
c o n s i d e r a b l e  study, and l e g i s l a t i v e  a c ti vi ty . Be c a u s e

of the obvious c r i t i c a l  i m p or ta nc e of a d e q u a t e  h e a l t h  care

c o v e r a g e  for A l a s x a ' s  elderly, the o p t i o n  of p r o v i d i n g

c o m p r e h e n s i v e  hea lth  i n su ra nc e for A l a s k a ' s  o l de r c i t i z e n s  in

lieu of the lon ge v it y bo nus was included in this rep or t as an

opt i o n .

Wh il e the D e p a r t m e n t  of La w re por t found that he al t h

e x p e n s e s  were a m ajo r use of the l on ge v i t y  b on us  for onl y 5.5%

of its sample, the 1976 l on ge v i t y  bonus s tu dy  found that 29% of

the bonus rec ip i en ts  used at least a p o r t i o n  of the ALE for

m e d i c a l  care, while 11% used a p o rt io n of che bonus for

5 9
" i n s u r a n c e  of all kind s."

^ A l a s k a  C o m p r e h e n s i v e  H ea l t h  Care F i n a n c i n g  Study, B a t e l l e  
H u m a n  Af fai r R e s e a r c h  Ce n t e r  (1981)

5«HB 641, 12th Leg. 1st Sess. (1981)

59ALB Survey, op. cit. n. 9 at 22
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In fact, a l m o s t  all of A l a s k a ' s  e l d e r l y  r e c e i v e  some

kind  of pub li c or p r i v a t e  h e a l t h  c o v e r a g e  a s s i s t a n c e  -- eit he r

th r o u g h  M e di ca re ,  M e d i c a i d , ,  pu b li c and p r i v a t e  r e t i r e m e n t

pro gr ams , V e t e r a n ' s  b e n e f i t s  or the In d ia n  H e a l t h  S e r v i c e / P u b l i c

H e a l t h  S e r v i c e .

W h e n  a s s e s s i n g  the h e a l t h  i n s u r a n c e  option, the two

o b v i o u s  q u e s t i o n s  are: (1) ho w se ver e are the gaps in e x i s t i n g

cov erage; and (2) how  m u c h  w o u l d  it cost to fill those gaps?

Th e m a jo r s ou r c e  of h ea l t h  i n s u r a n c e  c o v e r a g e  for the
j

e l d e r l y  in A l a s k a  is o b v i o u s l y  M e d i c a r e  -- a fede ral  i n su ra nc e

plan  w h ic h p r o vi de s h o s p i t a l i z a t i o n  for those e l i g i b l e  for

60
so c ia l se cu r i t y  and m e d i c a l  in su r a n c e  for an a d d i t i o n a l  fee

of $ 12 . 2 0  per month.

Both the h o s p i t a l  and m e d i c a l  in su r a n c e  c o n t a i n  

s u b s t a n t i a l  d ed uc t i b l e s ,  i.e. the first $304 of the h o s p i t a l  

bil l -- and c o - p a y m e n t  r e q u i r e m e n t s  (20% in the case of m e d i c a l  

i n s u r a n c e .)

N u r s i n g  home c o v e r a g e  under M e d i c a r e  is s e v e re ly  

lim it ed -- c o n f i n e d  to p o s t - h o s p i t a l  care  in a " s k i l l e d  n u r s i n g  

f a ci l i t y "  for short p e r i o d s  of time.

It is d i f f i c u l t  to d e t e r m i n e  how  ma ny  re si de nt  A l a s k a n  

e l d e r l y  are on M e d i c a r e  -- a v a i l a b l e  s t a t i s t i c s  are b l o a t e d  by 

M e d i c a r e  cl aims s u b m i t t e d  by tourists. T h e r e  are some 9,323

6^42 U . S . C . §§ 4 2 6 . 1 3 9 3 ( c ) .  A p e r s o n  i n e li g ib le  for So ci al
S e c u r i t y  may o b t a i n  M e d i c a r e  h o s p i t a l i z a t i o n  i n su ra nc e for $113 
pet m o nt h
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r e t i r e d  pers ons  in A l a s k a  r e c e i v i n g  s oc i a l  s e c u r i t y  -- and h e nce  

e l i g i b l e  for M e d i c a r e . 6 1 .

The la rg es t g r o u p  of el d e r l y  A l a s k a n s  in el i g i b l e  for 

M e d i c a r e  are rural res idents, p r i m a r i l y  Na ti ve s,  who do not have  

a s u f f i c i e n t  wa ge  e a r n i n g  h i s t o r y  to q u a l i f y  for social 

se cur ity . All  A l a s k a  Indians, A l e u t s  and E s k i m o s  are e l i g ib le  

for IHS -- wh ic h p r o v i d e s  a broad r ang e of se r vi ce s d e p e n d i n g  

upon  a v a i l a b l e  facil iti es.  IHS Is, howev er,  p r i m a r i l y  a di re ct  

p r o v i d e r  of f a c i li ti es  -- it does not ma ke  cash  p a y me nt s for 

s e r v i c e s  such a c u s t o d i a l  care  in a n u r s i n g  home. M or eo ve r, it 

is c u r r e n t l y  facing sev er e c u t b a c k s  in ar eas such as 

r e i m b u r s e m e n t  for h e a l t h - r e l a t e d  travel e x p e n s e s ^ .

The most c o m p r e h e n s i v e  h e a l t h  c o v e r a g e  in Al a s k a  is, of 

course, Med icaid. To be e l i g i b l e  for M ed ic ai d,  one must meet  

the S ta te  pu blic a s s i s t a n c e  income li mi ta ti on s.  As noted 

p r e v i ou sl y,  there are c u r r e n t l y  some 2300 e l d e r l y  Al as k a 

c i t i z e n s  on Me dic ai d. M e d i c a i d  does co ve r v i r t u a l l y  un li mit ed  

n u r s i n g  home  re sidency.

Th e most  g l a r i n g  d e f i c i e n c y  in A l a s k a  h ea l t h  care for 

the e l d e r l y  is the lack of c o v e r a g e  for i n s t i t u t i o n a l i z a t i o n  in 

c u s t o d i a l  e n v i r o n m e n t s  such  as nu r s i n g  homes. Nu r s i n g  home

^ I n t e r v i e w ,  Ms. P. Eubanks, Fi eld  Rep. So ci al  Se cu ri ty  
Admin. (Feb. 24, 1983)

6 2i nt erv iew , Ms. P. R o be rt s IHS, (Feb. 23, 1983)
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f. o
r ac es in A l a s k a  run fr o m  S90 to $172 per day . The costs are 

s i m p l y  p r o h i b i t i v e  for a ny o n e  not on M e d i c a i d  -- indeed, of the 

467 el d e r l y  A l a s k a n s  c u r r e n t l y  r e s i d i n g  in St ate  n u r s i n g  homes 

(other than the P i o n e e r s  Homes), all but 31 are there under 

M ed ic ai d,  or A l a s k a’s G e n e r a l  R e l i e f  M e d i c a l  A ss is ta n ce .

Co nve rs el y,  n u r s i n g  home  rates in Wa shi ng to n , for 

example, have been  e s t i m a t e d  by the D e p a r t m e n t  of He al th  & 

S o c i a l  S e r v i c e s  to vary from $5 0 - $ 6 0  per day. It is not kn own 

h o w m a n y  e ld er ly  A l a s k a n s  are i n s t i t u t i o n a l i z e d  in lower 

f o r t y - e i g h t  c u s t o d i a l  care  facilities; however, it is ap pa re nt  

that unless one is e l i g i b l e  for Pi on ee r Home placement, a 

n u r s i n g  home  can be a f f o r d e d  if, at all, onl y by r e l o c a t i n g  to 

the lower for ty -ei gh t.

T h r e e  pr i v a t e  o r g a n i z a t i o n s  we r e asked to es ti m a t e  the 

p r e m i u m  amount r e q u i r e d  to s u p p l e m e n t  M e d i c a r e  and other 

c o v e r a g e  for A l a s k a ' s  eld er l y to pr ov ide  he al th  ins urance 

e q u i v a l e n t  to the e x i s t i n g  Public Em pl oy ees ' R e t i r e m e n t  S y s t em 's  

r e t i r e e  coverage, and to include c o m p r e h e n s i v e  n ur si ng  home 

c o ve ra ge . Ne it he r T r a v e l e r s  Insurance, nor A etn a In sur an ce felt 

c a p a b l e  of p r o v i d i n g  an estimate.

However, i ns ur an c e c o n s u l t a n t s  f r e qu en t ly  used by the 

s tat e for ma t t e r s  such as che public em pl o y e e s  S u p p l e m e n t a l  

B e n e f i t s  S y s t e m  e s t i m a t e d  that to p r o v i d e  s u p p l e m e n t a l  c o v e r a g e

63 Al as ka  N u r s i n g  Home  Census, Al a s k a  D e p a r t m e n t  of He al th  & 
S o c i a l  Service, 12/31/ 82
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for Medicar e, in su ra nc e could be p r o v i d e d  at a p r e m i u m  of

a p p r o x i m a t e l y  $70 per i n di vi du al  per month. This  wo uld  i nc lud e

c o m p r e h e n s i v e  n u r s i n g  home coverage.

M e d i c a r e  is c u r r e n t l y  a p ri m a r y  insur er  -- that is, the 

S t a te  could pr o v i d e  for S u p p l e m e n t a l  c o v e r a g e  w i t h o u t

e n d a n g e r i n g  basic M e d i c a r e  e li gi bil it y. M o re ov er , and in all 

li kelihood, s u p p l e m e n t a l  St ate  c o v e r a g e  c ou ld  p r o p e r l y  p r o v i d e  

o t h e r w i s e  u n in su re d A l a s k a  Na t i v e s  wi th  those costs not co ve re d 

by the Indian Hea lt h Service.

The major d i f f i c u l t y  is Me dic ai d.  M e d i c a i d  e l i g i b i l i t y  

is very much c o n t i n g e n t  upon the u n a v a i l a b i l i t y  of 

" r e s o u r c e s " . C u r rently, the S t at e only pays 48%  of a 

M e d i c a i d ' s  pat ien t bills. If a S t at e h ea l t h  in sur a nc e po l ic y 

was c on s i d e r e d  a " r e s o u r c e "  the St ate  co uld find itself fo ot ing  

the e n t ir et y of a M e d i c a i d  pa ti en t' s bill.

Of course, the S tat e would h a r d l y  need to " s u p p l e m e n t "  

any M e d i c a i d  c o v e r a g e  -- M e d i c a i d  c o v e r a g e  itself b e i n g

e s s e n t i a l l y  inclusive. The statute, could simply exempt 

M e d i c a i d  r e c ip ie nt s  from the c o v e r a g e  of the policy. The issue 

posed by such an e na c t m e n t  is w he th er  the S ta te would be 

f r u s t r a t i n g  the C o n g r e s s i o n a l  goals be hi nd  M e d i c a i d  -- w h ic h is 

to pr o vid e a hea lt h c o v e r a g e  me ans  or last res ort  -- the reb y 

ru n n i n g  afoul of the S u p r e m e c y  Clause.

6*42 U.S.C. 51 3 82 (a )(1 )( B)

^ F l o r i d a  Lime 8 A v o c a d o  G r o w e r s  v. Paul, 373 U.S. 132 ( 1963)
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s u p p l e m e n t  Med icare, IHS f a c i li ti es  and e x i s t i n g  p r i v a t e  and

r e t i r e e  cov era ges , and that the c o n s u l t a n t s '  fi gu re s are
•

ac c ur ate , there r e m a i n  two d i f f i c u l t i e s  w i t h  the h ea l t h

i n s u r a n c e  option. First, it is of no b e n e f i t  to A l a s k a ' s  n e e d y

e l d e r l y  -- who wi l l m e r e l y  c o n t i n u e  wi th  M e d i c a i d  c o v e r a g e  at 

the pr ice  of their l o n g e v i t y  bonus.

Seco ndly, there is the p o t e n t i a l l y  se ve r e  p r o b l e m  of 

in - mi g r a t i o n .  If a ye ar ' s  r es id e n c y  in A l a s k a ^  were  all that 

w e r e  re q ui re d for free and un li m it ed  n u r s i n g  ho me  cov er a ge , the 

p o t e n t i a l  of i n - m i g r a t i o n  ma y be severe. T h e r e  are two 

p o t e n t i a l l y  j u s t i f a b l e  c o m p o n e n t s  of the p r o g r a m  wh ich  could 

m i t i g a t e  this po t ent ial :

1. If a p ur po se  of the h ea l t h  in su r a n c e  o pt i o n  is to 

a l l o w  A l a s k a  r e s i d e n t s  to c o n t i n u e  to re si de  in the st ate  even 

if n u r s i n g  home c o v e r a g e  is required, n u r s i n g  home c o v e r a g e  

c o ul d be limited to A l a s k a  institutions, just as m a n y  states

Assu ming that the State could continue to merely

66it is possible, a l t h o u g h  we b el i e v e  unlikely, that a co urt 
w o u l d  rule that s u p p l e m e n t a l  hea lt h i ns u r a n c e  c o v e r a g e  would 
c o n s t i t u t e  a "basis n e c e s s i t y  of life" -- d r o p p i n g  the m a x i m u m  
p o s s i b l e  d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  to 30 days. Th e p r o g r a m  
w o ul d be s u p p l e m e n t a l  to a host of e x i s t i n g  a s s i s t a n c e  ins ur an ce  
pro gra ms,  and would not be based, on need. See M e m o r i a l  H o s p i t a l  
v. M a r i c o p a  C o u n t y , 615 U.S. at 261.
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limit r e s id en t t ui t i o n  d i s c o u n t s  to i n - st at e u n i v e r s i t i e s . ^  

The  diffi cul ty,  obv io us ly , is that e x i s t i n g  A l a s k a n  n u r s i n g  ho m e 

c a p a c i t y  is limited. W h e t h e r  u n l i m i t e d  n u r s i n g  hom e c o v e r a g e  

for all A l a sk an s w ou ld  re su lt  in the e x p a n s i o n  of e x i s t i n g  

fac i li ti es  is de batable;

2. For the r e a s o n s  cited w i t h  r e s p e c t  to the a n n u i t y  

and so cia l se cu ri ty  options, e l i g i b i l i t y  for h e a l t h  i n su ra nc e 

c o v e r a g e  mi ght p r o p e r l y  be ba sed upo n c o n t r i b u t i o n  h i s t o r y  if 

(a) a p o rt io n of the i n d i v i d u a l ' s  p e r m a n e n t  fund d i v i d e n d  is 

used to help  fund the i ns u r a n c e  program; and (b) the f u nd in g is

in excess of c ur re n t needs, in order to a mas s the same type of

" s a vi ng s a cc ou nt"  e n v i s i o n e d  w i t h  r e s p e c t  to the soc ia l s e c u r it y 

opt i o n .

1. LO NG E V I T Y  BO NUS  P R E M I S E D  ON I N D I V I D U A L I Z E D  

REI.OCATION HAR DSHIP.

As noted in S e c t i o n  11(A), a n t e , there is some j u d i c i a l  

s u pp or t for the view  that it is p e r m i s s i b l e  for A l a s k a  to 

e s t a b l i s h  a p r o g r a m  in ten de d to b en ef it  those wh o wo ul d su ff e r

the most h a r d s h i p  by f i n a n c i a l l y - c o e r c e d  r e l o c a t i o n  fr o m the 

state, and to m e a s u r e  that h a r d s h i p  in part by ■ d u r a t i o n  of 

residence.

This  opt io n re l ie s upon that support, and involves

three steps:

67star ns  v. M al k e r s o n ,  326 F.Supp. 234 (D. Minn. 1970), aff; 
mem. 401 U.S. 985 (1971)
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1. c a t a l o g i n g  those c r i t e r i a  w h i c h  w ou ld  

d i f f e r e n t i a t e  those A l a s k a  e l de rl y w ho  w o u l d  su ff er  r e l a t i v e l y  

m o r e  h a r d s h i p  by b e i n g  forced to r e t i r e  o u t s i d e  the state, and 

wh o  ne ed  f i n a n c i a l  a s s i s t a n c e  in order to r e m a i n  in-state;

2. t r a n s l a t i o n  of those s u b j e c t i v e  c r i t e r i a  to a

p o in t s y s t e m  s i m i l a r  to that used by the A l a s k a  C o m m e r c i a l

fi ft
F i s h e r i e s  E n t r y  C o m m i s s i o n ;  and

3. s t r u c t u r i n g  of that p oi nt  s y s t e m  such that (a) 

a d m i n i s t r a t i v e  c o st s are mi ni mi ze d ; and (b) s u c c e s s f u l  

a p p l i c a n t s  are c o n f i n e d  to a pool r o u g h l y  e q u i v a l e n t  in nu mb e r  

to e x i s t i n g  bonus r ec i p i e n t s .

Indeed, the s t r u c t u r e  of this o p t i o n  is s i mi la r to the 

A l a s k a  L im it ed  E n t r y  Act -- w h i ch  t r a n s l a t e s  c e r t a i n  very 

s u b j e c t i v e  c r i t e r i a  -- suc h as " e c o n o m i c  d e p e n d e n c e  on the 

f i s h e r y "  -- into an o b j e c t i v e  point system. It does so, of 

course, at a b u r e a u c r a t i c  p r ic e —  a p p r o x i m a t e l y  $2.5 m i l l i o n  a 

year  for a pool of a p p l i c a n t s  o r i g i n a l l y  r o u g h l y  e q u i v a l e n t  to 

those w h i c h  this o p t i o n  w o ul d affect. It al so  does so at other 

costs, w h ic h will be d i s c u s s e d  below.

It is not d i f f i c u l t  to c a t a l o g  the c r i t e r i a  w h i c h  w ou ld  

set our " r e l o c a t i o n  h a r d s h i p "  pool aside. D u r a t i o n  and 

c o n t i n u i t y  of r e s i d e n c e  wo ul d be one cr ite ria , as would, 

p e r h a p s :

1. income;

2. l o c a t i o n  of family;

6 8 see AS 16.43
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3. location of property; and

4. ethnic, religious, and cultural ties.

Although income and duration of residency would play a 

role in determing eligibility, no one factor alone would be 

dispositive.

It would not be difficult to translate these factors 

into a point system; nor would it be particularly difficult to 

structure that point system to limit the class of successful 

applicants. The proposal, however, does suffer fror the 

following disadvantages:

1. Since most Alaskan elderly have lived here more 

than 10 years most Alaska elderly will suffer some demonsterable 

hardship from relocating elsewhere -- although a certain 

perce:nt.age obviously do not require a longevity bonus to remain;

2. The alternative also involves the establishment 

and funding of a new bureacracy -- an intrisically unworthwhile 

undertaking, but one which nonetheless would cost far less than 

simply opening the class to all elderly Alaskans;

3. Perhaps the most obvious disadvantage is the 

burden that it would place upon elderly Alaskans themselves. 

There would presumably be a lengthy application form, together 

with evidentiary requirements, and in some cases, adjudicatory 

hearings. The Limited Entry Commission is currently involved in 

some 120 judicial appeals —  a number which is either at or 

below historic levels. According to the Commission's FY1984



budget presentation, there is a current backload of some 325 

administrative adjudications.

A t t o r n e y s  w i l l  b e  r e q u i r e d  -- r e g a r d l e s s  of w h a t  

e f f o r t s  3 re u n d e r t a k e n  to m a k e  the p r o c e s s  s i m p l e  a n d  i n f o r m a l .  

T h e  d i f f i c u l t i e s  f a c i n g  the e l d e r l y  a p p l i c a n t  a r e  thus  r a t h e r  

a p p a r e n t .

J. GRANDFATHERING

This report closes with one of the simpler alternatives 

-- opening the class of longevity bonus recipients to all
J

elderly Alaskans with one year's residency, and terminating the

program for the future. Persons eligible, or becoming eligible

this year will be "grandfathered 1 and will receive a longevity

bonus for life. The fiscal impacts of this alternative are, for

FY1984, identical to option A, and will obviously decline in the

f u t u r e  d u e  to m o r t a l i t y  and  r e l o c a t i o n .

The obvious advantage of this program is that it

protects those currently on the longevity bonus program.

Equally, it deprives those approaching the age of 65 with any

expectation of receiving a bonus.

We believe that this option is constitutionally

permissible. The Alaska Supreme Court shares the general view

of the constitutionality of grandfathering laws -- as long as

69the grandfathered class itself is constitutionally defined. 

Plainly, the state legislatures

6 9 c o m m e r c i a l  F i s h e r i e s  Entry C o m m i s s i o n  v. Apo ke dak , 606 
P.2d at 1259-61.
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have  the right to te rm i n a t e  soc ial  p r o g r a m s  w h i l e  p r o t e c t i n g  

tho se  w h o have com e to rely  on their b en e fi ts .

4. C O N C L U S I O N

As noted at the outset, the p u r p o s e  of this r ep o r t  is 

m e r e l y  to p ro vid e a th re s h h o l d  f e a s i b i l i t y  r e v i e w  of v ar iou s 

o p t i o n s  for am en di ng  the l on ge vi ty  b on us  program. T h r o u g h  

d i s c u s s i o n s  with a d m i n i s t r a t i o n  o f f ic ia ls , l e g i s l a t i v e  staff 

m em ber s,  co n s u l t a n t s  and p ri va te  industry, we h a v e  a t t e m p t e d  to 

h i g h l i g h t  the ma jor  issues s u r r o u n d i n g  each al te rn at iv e,  and 

p r o v i d e  at least ro ugh i nf o r m a t i o n  on each q u e s t i o n  raised. If, 

after the J u di ci ar y C o m m i t t e e  has i d e nt if ie d two or three 

r e l a t i v e l y  a t t r ac ti ve  options, the ef f o r t  e x p e n d e d  over the past 

three we eks  on 10 p r op os al s can be c o n d e n s e d  into the pur si’it of 

three, pr op ose d le g i s l a t i o n  and a m o r e  in tr i c a t e  a n a l y s i s  of the 

p r ef e r r e d  opti ons  can be p r o mp tl y t r an sm it te d.



IN TH E  S U P E R I O R  CO UR T FOR THE STATE OF A L A S K A  

F I R S T  J U D I C I A L  D I S T R I C T

R O D N E Y  G. VES T ,

• P l a i n t i f f ,

v.

M A R I A N  S C H A F E R  and ST ATE  OF 
A L AS KA ,

D e f e n d a n t s .

Ca s e No. 1 J U - 8 2 - 1 1 0 3  Civ.

A G R E E M E N T  AN D  O R D E R  OF S E T T L E M E N T  

W HE REA S,  in 1972 the A l a s k a  L e g i s l a t u r e  en ac te d the 

A l a s k a  L o n g e v i t y  Bo nus  P r o g r a m  (AS 47 .4 5. 01 0  ejt. s e q . ) w h i c h  

c u r r e n t l y  pro vides, in ter a l i a , for the pay men t of $250 for each 

m o n t h  of c o n t i n u e d  r e s i d e n c y  by bona fide A l a s k a  res id e nt s over 

the age of 65 w h o  were d o m i c i l e d  in Al ask a on or before J a n u a r y  

3, 1959 and wh o  have m a i n t a i n e d  a c on t i n u o u s  do mic il e in Al a s k a  

for 25 years;

W HE RE A S ,  the pu rp os e  of the A l a s k a  L o n g e v i t y  Bonus 

P r o g r a m  is among o t h e r  things, to reward e ld e rl y A l a s k a n s  for 

t hei r past c o n t r i b u t i o n s  to the state and territory, and for past 

h a r d s h i p s  s u f fe re d du ri ng  t e r r i t o ri al  and ea rly s ta te h o o d  days.

AS *7.45.170 ;

WH ER EA S,  since 1972, the S t a te  of Ala sk a in good faith 

has a d m i n i s t e r e d  the L o n g e v i t y  B o nu s P r o g r a m  in the belief that

i A p p e n d i x  A



the r ew ar d i n g  of pr ior  r e si de n cy  was a c o n s t i t u t i o n a l l y  • 

p e r m i s s i b l e  purpose;

WHEREA S,  in uph ol d in g the S t a t e ' s  p ri or  P e r m a n e n t  Fund 

D i v i d e n d  d i s t r i b u t i o n  program, the A l a s k a  S up r em e C o ur t ruled 

that "reward[ing] those A l a s k a  res id e nt s wh o have ch ose n to stay" 

is a c o n s t i t u t i o n a l l y  p e r m i s s i b l e  purpose. W i l l i a m s  v. Z o b e l ,

619 P . 2d 448, 460 (Alaska 1980);

WHE R EA S,  J u s t i c e s  Di mo nd  and M a tt he ws ,  in d i s s e n t i n g  in 

W i l l i a m s  v. Z o b e l , b e l ie ve d that the L o n g e v i t y  B o n us  P r o g r a m  

w o u l d  w i t h s t a n d  c o n s t i t u t i o n a l  s c r ut in y (619 P . 2d at 469, n.13);

WH ERE AS,  on J u n e  14, 1982, the Un it ed  Sta te s S u p r e m e  

Court, in i nv al i d a t i n g  A l a s k a ' s  p r io r Pe rm an en t Fund D i s t r i b u t i o n  

Program, ruled that a s ta t u t o r y  purpose of r ew ar di ng  p r i o r  

r e s i d e n c y  was c o n s t i t u t i o n a l l y  imp er missible. Zobel v. W i l l i a m s , 

  U.S. __________ , 80-1146;

WHERE AS,  be ca us e of the U.S. Sup re me C o u r t ' s  d ec is i o n  

in Zobel v. W i l l i a m s , it appears the L o n g e v i t y  P r o g r a m  ma y not be 

d e e m e d  co ns ti tu t io na l;

WH E RE AS , c ser iou s and good faith d i s a g r e e m e n t  has 

d e v e l o p e d  and the A l a s k a  L e g i s l a t i v e  Counc il  q u e s t i o n s  w h e t h e r  

the a p p r o p r i a t e  remedy is to expand the class of r ec i p i a n t s  of 

m o n t h l y  l o n g e v i t y  bonuses, or alt er na ti ve ly ,  to in v a l i d a t e  the 

e n t i r e  p r o g r a m  and cease pay m en t of m o nt hl y  bon use s to any 

person;
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W H E R E A S , this u n c e r t a i n t y  re ga r d i n g  the ap p r o p r i a t e

r e m e d y  d er iv es  f r o m  § 2, Ch. 205, SLA 1972, w h ic h provides, with

r e s p e c t  to the L o n g e v i t y  Bo nus  P rog ra m:

If any p r o v i s i o n  of this Act, or the 
a p p l i c a t i o n  of a p r o v i s i o n  of this Act to 
any pe r s o n  or c i r c u m s t a n c e s  is held invalid, 
this e nt i r e  act shall be c o n s i d e r e d  invalid.

W H E RE AS ; u n le s s  and u n ti l the q u e s t i o n  of a p p r o p r i a t e

r e m e d y  is r e s o l v e d  by this court, or a s e t t l e m e n t  of this

c o n t r o v e r s y  is ach iev ed , it is r e a s o n a b l e  and p r u d e n t  that the

S ta te  of A l a s k a  c o n t i n u e  to a d m i n i s t e r  the L o n g e v i t y  Bonus

<
P r o g r a m  in the m a n n e r  p r o v i d e d  by statute;

WH ER EA S,  on J u l y  6, 1982, P l a i n t i f f  Ro d n e y  V e s t  filed 

the a b o v e - c a p t i o n e d  action, se ek in g as rel ie f his i nc lu s io n in 

the L o n g e v i t y  Bonus P r o g r a m  of "any . . . bona fide A la s k a  

r e s i d e n t  wh o is 65 ye ars or o ld er .. .. ".  Co mp la in t,  P r a y e r  for 

Reli ef,  para. 2;

W H E R E A S ,  ON Ju ly  23, 1982, P l a i n t i f f  V e s t  filed an 

am e n d e d  c o m p l a i n t  seek ing  to have this case cer ti f ie d as a class 

a c t i o n  u nd er A l a s k a  Rule of Civil P r o c e d u r e  23 on behalf of all 

bona fide A l a s k a n s  of the age of 65 or older, and f u r t v -r s ee ki ng  

as a l t e r n a t i v e  re lief the i n v a l i d a t i o n  of the L o n g e v i t y  Bonus 

P ro gra m,  or the p a y m e n t  of r e t r o a c t i v e  b on us e s "in am oun t eq ua l 

to w h a t  they w o ul d have been  e n t i t l e d  to o b t a i n  under the p r o g r a m  

had the u n c o n s t i t u t i o n a l  c r i t e r i a  ne ver been in place or
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e n f o r c e d . "  F i r s t  A m e n d e d  C o m pl ai nt ,  P r a y e r  for Relief, paras.

4-6.

W H ERE AS , there are cu rr e n t l y  9,124 r e c i p i e n t s  of 

m o n t h l y  l o n g e v i t y  bonuses, and m a n y  of these r e ci pi en t s are of 

m o d e s t  means, and dep en d upon the m o n t h l y  bonus for susten an ce,  

and the t e r m i n a t i o n  of the l on ge v i t y  bonus pa ym en ts  to these 

i n d i v i d u a l s  could cause g re at  and i rr ep a ra bl e harm;

W H E RE AS , bec aus e of the u n c e r t a i n t y  with r e sp ec t to the
i

a p p r o p r i a t e  remedy, the pa r t i e s  are de si ro us  of s ett lin g this 

l i t i g a t i o n  in a m a n n e r  w h i c h  aff ord s m e a n i n g f u l  rel ie f to 

P l a i n t i f f  V e s t  and ot h e rs  s im il ar ly  situated, but w h i c h  also 

en s u r e s  the c o n t i n u a t i o n  of m o n t h l y  bonus p a y me n ts  to e x i s t i n g  

r e c i p i e n t s ;

W H E R E A S ,  the pa r tie s are further d e s i ro us  of a ch ie v i n g  

a s e t t l e m e n t  w h ic h wil l f in al ize  and c on sti tut e a full and final 

ac co rd of the ri ghts and l i a b i li ti es  of the par tie s hereto;

WH ER EAS , there ma y  be as ma ny  as 4,000 pe r s o n s  who are 

s i m i l a r l y  si t ua t e d  wi th  P l a i n t i f f  V e s t  —  to wit, bona fide 

A l a s k a n s  of the age of 65 or o v e r  —  wh o are not c u r r e n t l y  

r e c e i v i n g  l o n g e v i t y  bonus p a y m en ts  because of the r es id e n c y  

r e q u i r e m e n t s  of the statute;

WH ER EAS , the p ar ti es  agree that, because of the nature 

of the rig ht s of re ci p i e n t s  involv ed in this litiga tio n,  a 

o n e - y e a r  re si d e n c y  r e q u i r e m e n t  is reasonable, n e c e s s a r y  and 

a p p r o p r i a t e  in o r de r to d e m o n s t r a t e  bona fide Al a s k a n  res id en c y;



WHERE AS , a full and final s e t t l e m e n t  of the p a r t i e s 1 

r ig ht s and l ia b i l i t i e s  he r e t o  can no t be ach ie ve d un til all 

p e r s o n s  si mi la r ly  si t ua te d w i t h  P l a i n t i f f  Ve s t are ce rt i f i e d  as a 

c la ss ’*nder A l a s k a  Rule of Ci vil P r o c e d u r e  23(c);

WH E RE AS , the s e t t l e m e n t  e n v i s i o n e d  by the p ar tie s 

i nc lud es  the r e t r o a c t i v e  p a y m e n t  of l o n g e v i t y  bo nu se s to 

p l a i n t i f f  class c om m e n c i n g  and i nc lu di ng  J u l y  1, 1982;

W HE REA S,  the p a y m e n t  of such r e t r o a c t i v e  b on use s to an 

e x p a n d e d  class of re c i p i e n t s  wo uld require the a p p r o p r i a t i o n  of 

sums above the am oun t c u r r e n t l y  a p p r o p r i a t e d  for the l o n g e v i t y  

b o nu s p r o g r a m  for fis ca l y e a r  1982-83. Moreove r,  and b ec aus e of 

the A l a s k a  L e g i s l a t i v e  C o u n c i l ' s  vi ew  of the n o n - s e v e r a b i l i t y  

clause, q uo t e d  above (effe ct ing  the e x p a n s i o n  of the class of 

l o n g e v i t y  bonus re cip ie nts ),  such p a y m e n t s  may requ ire  the 

e n a c t m e n t  of cu r at i ve  le gislation;

WHEREAS, it is th ere fo re  necessary, in o r de r to 

e f f e c t u a t e  this settlem^ it, for a p p r o p r i a t e  l e g i s l a t i o n  to be 

e n a c t e d ;

WHEREA S,  the A l a s k a  L e g i s l a t u r e  is a c o o r d i n a t e  branch 

of g o v e r n m e n t  of the State of Alaska, and is r e p r e s e n t e d  in this 

a c t i o n  by the A t t o r n e y  Genera l;

WH ER EA S,  n o t w i t h s t a n d i n g  the above, the A t t o r n e y  

G e n e r a l  cannot in any m a n n e r  bind or compel the Al a s k a  

L e g i s l a t u r e  in the ex er cis e of its l e g i s la ti ve  powers;

- 5 -



W H E R E A S , on J u l y  16, 1982, the A l a s k a  L e g i s l a t i v e  

C o un ci l mo ved  to p a r t i c i p a t e  in the a b o v e - c a p t i o n e d  ac ti o n  as 

a m i c u s  curiae, it is ag ree d that the A l a s k a  L e g i s l a t i v e  C o u n c i l  

ma y p a r t i c i p a t e  in all n e g o t i a t i o n s  of any settle me nt,  the fi l i ng  

of br ief s and ma y  p a r t i c i p a t e  in oral arguments; howeve r, the 

A l a s k a  L e g i s l a t i v e  Co u n c i l  ag r ee s that it will not be i nvo lv ed in 

d i s c o v e r y  p r o c e e d i n g s  in the ev ent the case is u l t i m a t e l y  

li t ig a t e d  and will not be come ot he r w i s e  involved in a c c o r d a n c e  

w i t h  the terms of this s e t t l e m e n t  agreement;

WHERE AS , and wh ile  the A la s k a  L e g i s l a t i v e  C o u n c i l  

ca n n o t  bind the A l a s k a  L e g i s l a t u r e  in the exercise of its 

l e g i s l a t i v e  powers, the A l a s k a  L e g i s l a t i v e  Coun ci l can and is 

w i l l i n g  to co mmit its best e f fo r ts  to the e n ac t me nt  of 

a p p r o p r i a t e  l eg i s l a t i o n  dur in g the first regul ar  s es sio n of the 

13th A l a s k a  Le g is lat ure ;

WH ER EAS , and s ub je ct  to (1) the c e r t i f i c a t i o n  of 

p l a i n t i f f  class, (2) the S u p e r i o r  Court 's  approval of a 

s e t t l e m e n t  p r o po sa l herein, and (3) the c o m m it me nt  of the Al a sk a 

L e g i s l a t i v e  Cou n ci l to use its best effo rt s in the e n a c t m e n t  of 

a p p r o p r i a t e  legislat ion , p l a i n t i f f  class is agreed that such 

a c t i o n  will  pr o vid e full and a d e qu at e c o n s i d e r a t i o n  for the 

p r o m i s e  and a g r e e m e n t  of p l a i n t i f f  class not to seek relief in 

any form with  resp ec t to the L o n g e v i t y  Bo nu s P ro g r a m  through and 

inc lu di ng  the a d j o u r n m e n t  of the first regu la r sess ion  of the



c c
13th A l a s k a  L e g i s l a t u r e  or June  30, 1983, w h i c h e v e r  ever eve

c o m e s  f i r s t  in time;

W H E R E A S ,  n o t h i n g  h e r e i n  is to be c o n s t r u e d  as an 

a d m i s s i o n  by the S t a t e  of A l a s k a  as to the u n c o n s t i t u t i o n a l i t y  of 

the L o n g e v i t y  B o n u s  P r o g r a m ;

W H E R E A S ,  e x c e p t  w i t h  r e s p e c t  to the g o o d  f a i t h  of the

S t a t e  =>nd its a g e n t s ,  n o t h i n g  h e r e i n  is to be c o n s t r u e d  as an 

a d m i s s i o n  by e i t h e r  p a r t y  in the e v e n t  the s e t t l e m e n t  a g r e e d  to 

h e r e  is n o t  c o n s u m m a t e d ;

1. All a ct io ns  and p r o c e e d i n g s  in the a b o v e - c a p t i o n e d

(a) the c e r t i f i c a t i o n  of p l a i n t i f f s  class

(b) the ap pr o v a l  by the S u p e r i o r  Co urt for the State of 

Alaska, First J u d i c i a l  D i s t r i c t  of this pr o po se d 

s e t t l e m e n t  agre eme nt,  and

(c) any further ap pr ov al  by the court n e c e s s a r y  to 

consumma..- the s e t t l e m e n t  a g r e e m e n t  after the 

c e r t i f i c a t i o n  of p l ai n t i f f s  class,

are st ay ed  through and inc luding the date of a d j o u r n m e n t  of the 

fi rst r e g u l a r  s es si o n of the 13th A la s k a  L e g i s l a t u r e  or June 

30th, 1983, w h i c h e v e r  ev ent oc c ur s first in time. P ro c e d u r e s  for 

class c e r t i f i c a t i o n  shall be s ub mi tt ed  to the C our t for re v ie w no 

later than S e p t e m b e r  10, 1982, and the p a r t i e s  will requ est  the

FOLLOWS;

NOW  T H E R E F O R E  THE PAR TIE S S T I P U L A T E  AND  AG REE AS

%

case, o t h e r  t h a n

- 7 -



Court to re nd er  its or der  with res p ec t to the notice proce du res  

forthe said class no la ter than S e p t e m b e r  24th, 1982. No tic e to 

the class shall be tra ns mit ted , along w i t h  the pr op o se d 

s e t t l e m e n t  and the c o n d i t i o n s  n e c e s s a r y  to a ff e c t u a t e  the 

se ttlement, on or before O c t o b e r  11th, 1982. The  S t at e of Al ask a 

will u nd er ta ke  r e a s o n a b l e  ef fo rt s to a s s i s t  P la in t i f f  to locate 

those p e r s o n s  65 y ea rs  or o l de r as of J u l y  1, 1982, wh o have been 

bona fide A la s k a  r es id en t s in the state of A l a s k a  for one year 

i mm ed ia te ly  p r i o r  to that date. In the ev en t this sett le men t 

a gr e e m e n t  is not c o n s u m m a t e d  for w h a t e v e r  reason, but the class 

c e r t i f i c a t i o n  has been c e rt if ie d by the court as set forth above, 

the Pl ai n t i f f  sh all not be p r e c l u d e d  from seeking an en l a r g e m e n t  

of the class and a c e r t i f i c a t i o n  thereof so as to include other 

p e rs on s having a s ho rt er  r e s i d en ti al  d u r a t i o n  wi th in  the State 

and may  also  seek a g re a t e r  r e t r o ac ti ve  recovery.

2. The A l a s k a  L e g i s l a t i v e  C o un ci l shall utilize its 

best eff or ts  to secure the enactment, d ur i n g  the first regular 

s e ss io n of the 13th Al a s k a  Le g is lat ure , of the followi ng  

l e g i s l a t i o n ;

(a) L e g i s l a t i o n  wh ic h treats equ al l y all bona fide 

Al as ka  re sid en ts  of the age oi 65 or o l d e r  with respect to their 

r e s i d e n t i a l  q u a l i f i c a t i o n s  to rece ive  any " l o ng e vi ty  bonus 

p ay me nt s"  or any s u b s ti tu te  b ene fi ts from J u l y  1, 1982 and 

th e r e a f t e r  for as long as the l e g i s l at ur e ma y d e te rm i ne  to 

co n ti nu e such a program. Bona fide Alaska re sid ent s are those



wh o c o n t i n u o u s l y  res i de d in the state for one ye ar  imm ed i at el y 

p r i o r  to the: date of e l i gi bi li ty ; and

(b) A n y  a p p r o p r i a t i o n  w h i c h  m i g h t  be r e q u i r e d  to fund 

the l e g i s l a t i o n  d e s c r i b e d  in p a r a g r a p h  (a), i n c l u d i n g  the 

r e t r o a c t i v e  p a y m e n t  of b o n u s e s .

3. If the A l a s k a  L e g i s l a t u r e  pa ss es  legisl ati  

d e s c r i b e d  in 2 ( a ) — (b) above at any time d ur i n g  the first r e gu la r 

s e s s i o n  of the 13 th  A l a s k a  L e g i s l a t u r e  and the G o v e r n o r  signs the 

said l e g i s l a t i o n  or o t h e r w i s e  all ows  2(a)-(b) to become law so 

that 2(a)-(b) w i l l  be e f f e c t i v e  no later than N i n e t y  days after 

e na cte d,  the a bo ve ac ti on  shall be d i s m i s s e d  wit h preju dic e,  

s u b j e c t  only to the d e t e r m i n a t i o n  of a t t o r n e y  fees by the Court.

4. If the a b o v e - c a p t i o n e d  ac ti on is di sm i s s e d  under 

p a r a g r a p h  3 above, all claims or rights of any class m e m b e r  

(except those class m e m b e r s  who  ex er ci se  their right to opt out 

u n d e r  Rul e 23 of the A l a s k a  Rules of Civil Pr oce d ur e) , with 

re s p e c t  to the L o n g e v i t y  B on us  Program, shall be mer ged  into the 

j u d g m e n t  of d i s m i s s a l  and ex tin g ui sh ed ;

5. If the L e g i s l a t i o n  de sc r i b e d  in 2(a)-(b) above is 

not e n a c t e d  d ur i n g  the first r eg ul ar  se s sio n of the 13th Al as ka  

L e g i s l a t u r e  or in any ev ent no later than June 30, 1983, then 

this a g r e e m e n t  shall be null and void, ex cep t that the P l a i n t i f f  

and the class ce rt if ied , t o g e th er  with ar.y ad di t i o n a l  members, if 

there is an e n l a r g e m e n t  of the class, m a y  pr os e c u t e  this case as



c c

if this ag re e m e n t  had not been ente re d into, it b ei ng  the intent 

of the p ar ti es  that c e r t i f i c a t i o n  of the p l a i n t i f f  class, or the

becom es  null and void;

6. The o b l i g a t i o n  of the A l a s k a  L e g i s l a t i v e  C o u n c i l  

u n de r 2 h er e i n  is c o n t i n g e n t  upon c e r t i f i c a t i o n  of p l a i n t i f f  

cl ass un der A l a s k a  Rule  of Ci vil  P r o c e d u r e  23(c), w hi c h class 

shall include each and e v e r y  indi ;idual of the age of 6 5 or olde 

who, as of J u l y  1, 1982, had c o n t i n u o u s l y  re si de d one year 

i m m e d i at el y p r e c e d i n g  that dat£- w i t h i n  the State of Alaska, and 

in the event that a class is c e rt if ie d w h i c h  is less in clu siv e 

than as above descr ibe d,  the State of A la s k a  has res er ve d the 

ri gh t to w a i ve  the p r o t e c t i o n s  of this p a r a g r a p h  in whole or in 

part. No t h i n g  in this p a r a g r a p h  is in te n de d to mo d i f y  or af fe ct  

the c e r t i f i c a t i o n  of the class or the ri ght of the P l a i n t i f f  to 

e n la rg e the class if this a g r e e m e n t  be co me s null and void.

e n l a r g e m e n t  thereof, shall not be af f ec te d if this a gr e e m e n t

D A T ED  this d a y  of , 1982.

DATED:- Cu ~ *7, / f"b ___ LAjUj2L*-~- zP.
A t t o r n e y  fo r  D e f e n d a n t s  ' 
M ar i a n  S c h a e f e r  and / 
State of A la s k a

W I L S O N  L. CO N DO N 
A T T O R N E Y  G E N E R A L

DATED:

H e n r y  J. Ca m a r o t  
Camarot, S a n d b e r g  & Hu n t e r
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DATED:

W i l l i a m  R u d d y  
Rob e rt so n,  Mon ag le , 
E a s t a u g h  & B r a d l e y

O R D E R

IT IS SO O RD ER ED.

DATED:
Hon. W a l t e r  C a r p e n e t i  
S u p e r i o r  C o u r t  J u d g e

is l at i v e  C o u n c i l  
cus Cur iae
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PROGRAM NAMF.

PROGRAM

DESCRIPTION

TYPE OF 

BENEFITS
ALB ELDERLY MEAN ELDERLY

EXCLUDEP ALASKANC BENEFIT AT RISK

Medicaid - 

Nursing Home

Provides payments 

on behalf of needy 

persons in nursing 

homes for cost of 
care

48% federal 
52% state funds

Vendor

Payments

852.90 n/a n/u n/a Yes up to $45Q/mo. $3600 ' ' 775*

is app. 120 

included 

500 at risk
>SI

Medicaid - Provides payment Vendor
Regular for necessary Payment

medical care on 

<ehalf of recipients 
of Old Age Assistance

federal, 52% 

state funds, 48%

546 802 n/a

(net)
n/a Yes app. 2300

eligible, of 

whom app. 943 

use benefits 

each month

$1027/
uscage

app. 1200*

*lncludes 500 at 

risk in SSI program



PROGRAM NAME

PROGRAM 

DESCRIPTION

TYPE OF 

BENEFITS

ALB 

EXCLUDED

ELDERLY

ALASKANS

MEAN 

BENEFIT
ELDERLY 

AT RISK

'Old Age 

Assistance

Payments to needy Monthly

Cash

546 802 n/a n/a Yes app 2300 246.70/mo. app 1200*

*includes 500 at 

risk in SSI

Food Stamp 

Program

A federally funded Food con- 

prograin designed to pons that 

promote the health are used 

of the nation's In place 

population by of money 

raising the levels 

of nutrition among 

low-income households

490 650 810 970 

This is net monthly 
income

No 1700 $32 per person -0- 

(random sampling 
of 10-elderly cases.)

Supplemental

Security
fn.:c:.«e(SSX)

Federally funded 

& administered 

program pro­

viding assistance 

to needy persons who 

are aged or dlsablqd

100% federal funds

Monthly

Cash

284,30 426.40 n/a n/fi 

(net)

Yes app 900 app $228 mo. 500
*H
•H

Energy
Assistance

Grants to low- 
income households 

to offset energy 

costs

Vendor

home

energy

credit

$851 $1113 $1375 $1637 

(net)

Yes app. 1400 $475 300-400

General Relief 

(Medical)

100% state-funded, Vendor $300 $400 

provides medical Payment or
assistance on Be- same as SSI

half of needy persons. and/or OAA

For elderly, primarily (net)
provides drugs for 

Medicaid eligible persons 

on OAA nnd SSI

Yes, 2750 cllglhles $50/mo. 

for »pp. 30% of usenge 
elderly whom use benefits

app. IA 75

A p | ! 1 x B
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I. INTRODUCTION AND SUMMARY 

In a varies of cases- -- Williams v. Z o b e l , 619 P.2d 422 

(Alaska 1980) (Zobel I); Williams v. Z o b e l , 619 P 2d 445 (Alaska

1980) (Zobel II); and Zobel v. W i l l i a m s , ___  U.S. ____, Op. No.

80-1146 (June 14, 1982) (Zobel III) —  this court and che United 

States Supreme Court ruled upon various residency distinctions
— • —-• ' . ' —avast

relating to tax .relief -<-Zobel I) .and.his£ributd.on...af...permanentrT 

,sfund-dividends. Zobel II and Zobel III. These cases culminated 

in Zobel I I ? r in which the United States Supreme Court overturned 

the then existing permanent fund dividend distribution .plan*

After Zobel III, this court invited the State of Alaska 

to submit an -amicus brief on the effect of Zobel III on the r e s i­

dency provisions of K e n a i1 s land disposal program xr. light of the 

state's land disposal- lottery...^xngram. (AS 38^.05.058) The 

state's program requires one-year residency in order to qualify', 

for the., lottery (AS 38.05.057). r In a d d i t i o n , ?j.t .grants., a dis-

■ " count of. .52 toward the purchase price'for...every.year of-residency 

\ up to a maximum discount of 502 (10,.'yearslJAS 38705.058) .

The residency provisions of the Kenai lend disposal 

program are almost identical to the provisions of the state 

program. As a result, a ruling .o.n the Kenai— program w i l l  be seen

\ as a ihlXTrig on the e t a  te program. Consequently, the state will 

present its arguments in support of the state disposal progran. so 

that this court may make distinctions between the programs, if 

they exist, or treat the programs similarly if no distinctions 

exist. The state understands this to be the court's desire by

-1-



its express reference to AS 38.05.058 in its order inviting the 

state to appear as amicus c u r i a e . In any event, the state urges 

the court to expressly consider AS 38.05.058 in its ruling on the 

Kenai land disposal program.
. . .  V  -" "** -* v" *'

The position of the state-is that both the one-year 

residence requirement -end the reside; e provisions of the^ dis^

\ counTTjrogram. are constitutional' uur.v.r Zobel III. As to the 

one-year residence requirement, Zobel III did not change the law 

regarding using length of residence as a test of bona fide 

citizenship. Consequently, that requirement is to be analyzed 

under preexisting law. Under that analysis the one-year require­

ment is constitutional.

■ The discount program is also constitutional under Zobel

III. Zobel III, including the concurring opinion of Justice 

’.''Brennan, w o u l d  allow using length of residence as a basis for 

distinguishing among bona fide residents as~Tong as the dis- ( 

tinction is related to a valid sr’atc i n t e r e s t . apart from simply 

rewarding longer term residents! E . g . , Zobel III, Brennan c o n­

currence at 5. 1/ The constitutionality of distinctions between 

residents, however, appears to be limited by the implication in 

Zobel III that even if there is a valid state interest, the Court

1. All cites to Zobel III refer to the Court's slip opinion. The 
maiority opinion Dy Chief Justice Burger is referred to as the 
"Burger opinion," the concurring opinions of Justices Brennan and 
O'Ci.nnor are referred to as the "Brennan concurrence" and 
"O'Connor concurrence," and the dissent by Justice Rehnauist is 
referred to as the "Rehnquist dissent."



will probably reject any distinctions which create an unlimited'- 

ever-expanding number of permanent classed (i.e., where a 60-year 

resident always wins over a 59-year resident, or a 10-year resi^- 

dent over a 9-v,ar resident, etc.). As Justice Dimond noted in 

his dissent in Zobel II, it must be "at least likely that new 

residents would achieve equality." Zobel II at 468. Under the 

discount plan, a valid state interest is furthered and the number 

of classes of residents created is limited.
«   — ^

The Court's o l d i n g  in Zobel III only established .two

propositions "of law: ^ ( 1) rewards for past contributions cannot

be based on length of residence; and (2 ̂ 'recognizing residency

\^accumulated prior to the' date c r enactment o f  a~’statute is not -.

V rationally related to 'the purpose' of"creating''’incentive's "to stay

<£"rTT~the future. Those holdings potentially apply only to awarding

discounts based on residency accumulated prior to 1978 (the date

of enactment of the discount program,. 1978 SLA, ch. 181, § 6).

Otherwise, the discount program is unaffected by the holding in

Zobel III.

A more difficult problem is the effect of the vigorous 

dicta in Zobel III that all programs which create unlimited and 

ever-expanding classes of residents are unconstitutional. W h e t h­

er that dicta is the law of the land, however, need 'riot be 

resolved. Even though the reasoning of that dicta would have 

overturned the dividend plan in its entirety, r.he court was u n­

willing to memorialize the dicta in a holding.



■ ,

Therefore, the Zobel III dicta represents the water's 

edge of constitutional restraints on residency requirements. 

Since the residency discount is substantially less expansive in 

its distinctions between residents, there is no call for e x p a n d­

ing the rationale of the Zobel III dicta further to encompass 

this program. Rather,, the program should be analyzed solely 

under the modifi-d rational basis equal protection test expressed 

in S t a t ? v. E r i c k s o n , 574 P.2d 1 (Alaska 1978). Zobel II shows 

that the residency discount passes muster under that test.

Finally, the state urges this court to apply any a d­

verse ruling prospectively only so as to: (1) not upset any

ongoing propertv transactions (Moore v. S t a t e , 553 P.2d 8 (Alaska 

1976); and (2) treat all participants in the program equally.

The state urges the court to look closely at the q u e s­

tion of residency. 'There are numerous residency-based programs 

that will likely be aff ectetl' by T h e  analysis that will be d e­

veloped in this case. Zobel III actually stands for a limited 

number of narrow propositions; it is of little help in assessing 

the constitutionality of a wide range of programs. Each program 

has a different purpose; consequently, a means of analysis that 

is broader than Zobel III must be developed; Length of residency 

measures different attributes and furthers different p u r p o s e s1"in, 

for example, the student loan program (AS 14.40.763) and the 

Pioneers Home program (AS 47.25). Both of these are different 

from the land discount plan (AS 38.05.058) . A  broad rejection of 

"all length of residence plans - is' "clearly unwarranted. >*'<



Conversely, a case-by-case rejection or approval tends to throw 

doubt upon many perhaps legitimate programs.

A  clarification of the iaw in this area is sorely n e e d­

ed. Zobel 13TL added more confusion than it resolved. Because of 

that existing confusion, we urge the court to give an expedited 

consideration of the issues raised.

II. ARGUMENT

A. ZOBEL III STANDS FOR ONLY A FEW NARROW PROPOSITIONS

Despite its locai notoriety, the United States Supreme 

Court opinion in Zobel III actually stands for only two p r o posi­

tions. First, making an award of benefits based on residency 

accumulated prior to the date of enactment is not rationally 

related to the purpose of granting incentives to continued r e s i­

dence. Second, a statute may not award benefits or rights based 

on past contributions measured solely by length of residence. 2/

2. Although the majority opinion by Chief Justice Burger could be 
read to deny all awards based on past contributions, the con­
currences of five of the justices would restrict its application 
to contributions measured by length of residence alone.

The court^today .reaffirms the -impor.tant._princ,i-pie, t h a t , 
at least vw i t h  respect* to a‘-.durational residency dis- r 
crimination'-, a s t a t e ' s-.desire "to reward citizens for 
past contributions" is '"clearly not a legitimate state 
purpose."

Zobel III, Brennan concurrence at 4 (emphasis added). See also 
'la. , Brennan concurrence at 8-9 and O'Connor concurrence at 1, 
n. 1.



Beyond these two holdings, the impact of Zobel III is 

in its strong implication that the United States Supreme Court 

will not tolerate a certain kind of discrimination be£ween_bona: 

fide residents. This discrimination is the creation off"fixed, 

permanent distinctions^between an ever-increasing number of p e r ­

mane n t  classes of conceaedl£Jbana.'f±de resident £basfixL .on how 

long they'TTlved in the state." Zobel III, Burger opinion at A. 

See also Id. , Burger opinion at 9 (stating that it would be 

"clearly impermissible" to "divide citizens into expanding 

numbers of permanent classes"). Although the Court's opinion 

avoided ruling on the constitutionality of the "prospective" 

portion of the dividend distribution plan, the concurring o p i n­

ions of Justices O'Connor and especially Brennan leave little 

doubt that that plan would not have passed constitutional muster.

The Court's opinion in Zobel III restated the three 

purposes advanced in justification of the distinctions among

residents made by the dividend plan. Those purposes were stated

as

(1) the creation of a financial incentive for 
individuals to establish and maintain 
residence in Alaska; (2) the encouragement of 
prudent management of the Permanent Fund; and
(3) the apportionment of benefits in recogni­
tion of "undefined 'contributions of various
kinds, both tangible and intangible, which 
residents have made during their years of 
r e s i d e n c y . '"

I d . , Burger opinion at 6.

The Court concluded that the distinctions among r e s i­

dents made under the plan did not satisfy the rational basis



test. Under the plan, residents were to receive greater benefits

ror greater durations or residency. - The -plan was a l s o - t o - b e

_ applied r e troactively so that residency before enactment of the

plan would also be counted toward increased benefits. The

Court's opinion focused on the retrospective aspect of the plan.

The Court failed to see any rational relationship between this

retrospective aspect of the plan and the first two purposes noted

above. In that regard, the Court stated:

Assuming arguendo that granting increased 
dividend benerits of each year of continued 
residence might give some residents an incen­
tive to stay in the State in order to reap 
increased dividend benefits in the future’, 
the State's interest is not in any way served 
by -granting greater dividends to persons for 
their residency during the 21 years prior to 
the enactment.

Nor does the State's purpose of furthering 
the prudent management of* the Permanent Fund 
and the State's resources support retrospec­
tive application of its plan to the date of 
statehood.

I d . , Burger opinion at 7.

The Court relied upon Shapiro v. T h o m p s o n ,"'394 U.S. 618

(1969). to hold that the third objective --• to apportion benefits

v in recognition of past "contri'jutions to the state -n_was"*not a"

V  legitimate state purpose. Thus, the Court concluded that the

distinctions were invalid under the equal protection clause at

least insofar as they were applied retroactively to provide

greater benefits based on length of residence before enactment of

the dividend plan.



In a concurring opinion written by Justice Brennan for 

hir.seIf and three other members of the Court, it was emphasized 

that

The Court today reaffirms the important p r i n­
ciple that, at least with respect to dura- 
tional-resiaency discrimination, a State's 
desire "to reward citizens for past contribu­
tions" is "clearly not a legitimate state 
purpose."

I d . , Brennan concurrence at 4, quoting from the Burger opinion at 

7-8. Beyond that, Justice Brennan's opinion indicates that at 

least four of the Justices considered the constitutional concerns 

raised by the dividend plan to be such as "might well preclude 

even the prospective operation of Alaska's scheme." Id., Brennan 

concurrence at 1.

f 'Zofi'el III, however, neither disturbed the case law on 

using length of residence as a means of establishing' the bona 

C" finSlT"oT" c i t i z e n s h i p , nor ruled that all discriminations between 

bona fide residents based on length of residency were unconsti-
ii----------------  - » •

tutional per se. Even Justice Brennan, ‘ whose opinion is the

harshest of the attacks on the distribution plan; stated that

.r. .   \ { -  - ' '
" length of residence may . . . be used to test the bona fides of

A r i s e n  s h i p ." Id., Brennan concurrence at 6 . Concerning d i s­

tinctions between bona fide citizens, Justice Brennan would only 

automatically overturn residency discrimination having no inde­

pendent valid state interest:

It is, of course, elementary that the C o n s t i­
tution does not bar the States from making 
reasoned distinctions between citizens.
Insofar as those distinctions are rationally 
related to the legitimate ends of the State



they present no constitutional difficulty, as 
our equal protection jurisprudence attests.
But we have never suggested that duration of 
residence vel non provides a valid justifica­
tion for discrimination. To the contrary, 
discrimination on the basis of residence must 
be supported by a valid state interest inde­
pendent of the discrimination itself.

I d . , Brennan concurrence at 5.

It is noteworthy that the Court as a whole declined to 

take an additional step and invalidate the prospective component 

of the unlimited ana ever-expanding dividend distribution plan. 

Although five justices signed on to the concurring opinions of 

Justices Brennan and O'Connor, and even though under the reason­

ing of the concurring opinions the entire program would have been 

expressly overturned, the Court refused to make that holding. 

Zobel III, therefore, also stands for the proposition that the 

residency provisions of the dividend plan represent "the water's 

edge"; i . e . , that distinctions such as those made by the dividend 

p rogram mark the boundary into per se unconstitutional territory. 

Distinctions between residents that are not unlimited and "ever- 

expanding" are not automatically invalid, and must be analyzed on 

a case-by-case basis.

This case brings before the court plans which are sup­

ported by legitimate state interests and which are not as per v a­

sive as the permanent fund plan in their distinctions between
*

residents. The question before this court is whether these plans 

are so extreme as to cross the boundary marked by the dicta in 

the Zobel III.

-9-



B. ' THE ONE-YEAR RESIDENCE REQUIREMENT IS A  VALID TEST 
'CJ'OR ESTABLISHING THE BONA FIDES OF ALASKA RESIDENCE

Prior to reaching the specifics of the discount pro­

gram, it is appropriate to discuss that part of the land disposal 

program which was not affected by the Zobel III decision: the

requirement of one-year residence as a precondition to qualifi­

cation. This is simply a length of residence requirement to test 

the bona fides of c i t i z e n s h i p .V I t  is an objective requirement 

v which is . constitutional, since neither -a--fundamental"political 

right' or access to a basic necessity^of life is involved.

In order to be eligible to participate in the land lot­

tery itself, the only check on the bona fides of residency is the 

one-year residence requirement. AS 35.05.057(b). However,- in 

order to qualify for the discount to the purchase price ,f"addi­

tional criteria are added, namely that the person:
 .

(1) has a place of residence in the state;

(2) be registered to vote in the state;
 ....  • r*

(3) has not claimed residence elsewhere for the

previous year/ and
r-

(4) has otherwise acted in a manner to show that his

' intent is to remain in Alaska. AS 38.05.058(b)(2) - (5). If the 

person is able to meet these requirements, he is entitled to 

participate in the discount program.

The one-year residence requirement appears in both the

statute authorizing the lottery [AS 38.05.057] and the statute

authorizing the discount [AS 38.05.058]. Since the qualification 

for the discount applies only to those eligible to participate in

- 1 0 -



the lottery in the first place, the one-year residence require­

ment for the discount program is actually redundant of the one- 

year requirement to get into the lottery itself. Therefore, the 

issue is whether the state, as its only test, can require a one- 

year residence requirement in order to assure that only bona fide 

residents participate in the state land disposal lottery. 31

There is little question that "length of residence 

may . . .  be used to test the bona fides of citizenship." Zobel 

III, Brennan concurrence at 6. Here the purpose is not co create 

distinctions between citizens, or bona fide residents, but to 

determine whether a particular person should be considered a 

resident at all.

3. What follows is a n . analysis grounded in equal .protection. 
Theoretically^ there is a distinction between discriminations r 
vbettfeeh bona fide residents, which.^re analyzed under equal pro-' 
vtection,'' and between Presidents and n o n r e s i d e n t s , which are tested 
under ^privileges and immunities analysis. Unfortunately, an 
objective test using length of residency to determine whether a 
person has the requisite "intent" to be a bona 'fide* resident 
falls in between. TTo the extent it denies benefits to those who 

Vhave the subjective intent but do not meet the residence require-- 
ment, it is a distinction between bona-fide xesidents to be ana­
lyzed under equal protection..!" (To the extent that it withholds 
benefits from nonresidents K the requirement Is;.."£cf b e  analyzed 
under privileges and, immunities. In addition, the existing v a g­
aries of the right to travel analysis is at the core of the p r o­
blem. The confusion on this score is manifest in the United 
States Supreme Court opinions in Zobel III. Since, however, "a 
state has more authority to dr aw ~HTI tin c t ion s b e t w e en _ r.esid.ants 
and non-residents than between, JLong-..-anc['shorf-ferm residents".. 
(Zobel _II at. 451* n . 7 ) , 'if* the one-year-I residence/’’requirement 
•passes muster under equal* protection analysisCof' the rightT'to r  

Itravelj i<t should suffice for privileges-..and •-•immunities- • 
/pttrpTdses* “*      •



try
r i— *»'— >—  ' F

• ‘ *»•Unfortunately, the terms "resident" and "residence" are

often used loosely, even in court opinions. Bona fide residency, f
*-- - y *   r . " ___ —

or domicile'"., “involves two separate elements: •(!, physical pre- C

'sence-, and (2) intent to remain" S e e ,' e . g . , State v. A d a m s , 522

P . 2d 1125 (Alaska 1974). "Residence" or "being a resident" in

the set e of owning a home or otherwise living at a particular

location, meets only the first criterion.

'Determining intent,~ h o w e v e r , VisV,,a/jSote'.'difficult- pro-

- blem. There are\ two means by which rintentf cSn’"5e measured^

First, a ^subjective" or dndividuafized-inquiry .cbul’a^e * ' m a d e  .

This would entail looking at indicators of 'the -individual1 s state ’

cxxE "mind such as voter registration, d r i v e r s’ licenses, affidavits

< or s w o r n '• statements', '"or other such indicators of subjective

intent. \Second, an objective measurement, traditionally 'length *r

\of residence, could also be used.

Domicile is established by an actual physical '
presence in the state coupled with a ’̂i n c f l

''•dent intent to make the state one's permanent
place of abode. ''-'Domicile-'-'tahfTdU "be e s t a­
blished r:by physical presence in tlie
state for a .fixed period 'vithotSC tlid"Intent 
*td 'permanently reside there, but the strong 
presumption of domicile which arises from 
physical presence is usually difficult to r e­
but.  ̂T h u s , as a practical maTffer, domicile 
mav.-be-establishea either through-a!- -‘‘sub j e'c- 
tive test11 —  examination ox the proponent rs 

\ state of mind -- or through an "ob jeetive1'1"" 
r'T e s t  —  e.g., V  durational resTdency

< .r e q u i r e m e n t .

The subjective test is, of course, dependent 
to a large extent up on ̂ conduct traditionally'"' 
indicative —  of -domicilliary intent, e.g., 

i local voter registration.
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Stare v. A d a m s , 522 P . 2d 1125, 1126-27 (Alaska 1974) (emphasis 

a d d e d ) .

The obvious advantage to' an objective residency test: is
,    * ^

that it is more easily administered than 400,000 individualized

determinations. Id. Therefore, unless the state's interest in a

generally administered objective test of bona fide residency is

outweighed by a more important individual interest it is a
g.—  «—  —••»«— " "* - ■■■ • f
\  reason , ^ 1 \ and legitimate tool. Vlandis v. K l i n e , 412 U.S.. 441,

4 5 2 -‘ 9, Starns v. M a l k e r s o n , 326 F.Supp. 234 (Minn. 1970),

a f f 1d , 401 U.S. 985 (1971). But if the individual interest in­

volved requires that the state program be analyzed with strict 

scrutiny, then the state cannot generally use the objective test 

of length of residency to determine bona fide residency. 

Instead, a subjective or individualized test must be used. Dunn ■ 

v. B l u m s t e i n , 405 U.S. 330 (1972); Shapiro v. T h o m p s o n , 394 U.S. 

618 (1969); Memorial Hospital v. Maricopa C o u n t y , 415 U.S. 250 

(1974); State v. A d a m s , 522 P . 2d 1125, 1126-27 (Alaska 1974). 4J  

* Wh e r e  strict scrutiny applies,'- a state can use length of r e s i­

dence as a qualification only when and to the extent that it is ’

v- necessary -for the administration of ttfe program.,. or^is otherwise

\"hecesfsary to promote a compelling governmental 'interest." t
\ ' "  ••   ..

.^Shapiro v. Thompson, supra at 634; D u nn^j~"Blumstein, supra;

4. The A d a m s position that all infringement on the right to 
travel requires a compelling state interest has been abandoned 
(Zobel II at 450-451). Therefore, all infringements on the right 
to travel do not require strict scrutiny and the subjective 
residence requirement necessary under strict scrutiny.
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State v. Van D o r r , 502 P.2d 453 (Alaska 1 S 7 2 ) . Furthermore,^the

o.nly time a "compelling state interest" must be advanced is when

f either a fundamental political right or a basi.c..necessity of Ti'fa' 

is being withheld. 1 Zobel I at 4 2 6 - 4 2 7 Zobel III, Burger opinion 

at 9, n.llj Memorial Hospital v. Maricopa C o u n t v , 415 U.S. 250, 

259 (1974).

Unlike/the right to vote*,' welfare benefits', ot~accessr 

to medical care;, q u a l i f i c a t i o n  for participation in a state land 

lottery does not involve a fundamental political right or a basic 

...necessity of life. Therefore, strict scrunity is not appropri­

ate. Instead, the residency qualification i ^ K T l T e " t e s t e d  under 

r"Tthe' modified rational basis standard set forth foT[S~tate v. Erick- 

i s t m T 574 P . 2d 1 (Alaska 1978).

We will no longer regard all durational 
residency requirements as automatically 
triggering strict scrutiny and requiring -a 
showing that such a classification is abso­
lutely necessary to promote a compelling 
state interest. Instead,<we will balance the 

Cnature and extent of the infringement on this- 
<tight "[the right to travel) caused by the f  ,- r-r
classification against the state's purpose in v
enacting the statute and<£he fairness and 

-substantiality of -the relationship between 
<i,that purpose anc^ the classification.

Zobel II at 453. 5/

is some indication that this court may he moving away 
Irickson test in favor of the old rational basis test.

5. There
from the Er)_______
E.g. , Rose v.. Commercia) “\sheries Entry Commission, __ P. 2d ,
Op. No. 2515 (Alaska, J i " 11, 1982) at 31, n .6 (Rabinowitz, 77, 
dissenting). If so, then both the one-year residence requirement 
and the discount program would be subject to even less strict 
review. Since, however, both pass muster even under the Erickson 
test, they would meet a revived rational basis analysis as weii.

-14-



A

There is little question that the<;-stat£ has "the-rig'nt 

'• to impose . . . , as one element in demonstrating bona fide r e s i­

dence,- a reasonable durational residency requirement." Zobel 

III, Brennan concurrence at 6 . '!fie~ q u e s t i o n ,ft then , i & e xher 

\.phfe' 12-month requirement is reasonable in light of the Erickson 

^test.

First, a comparison with other constitutional residency 

requirements indicates its reasonableness .< "A one-year r e q u i r e­

ment for resident tuition has been..TaeTd constitutional by the 

.̂“United States Supreme Court _( Starns v..' kalkerson-,^326-?rSup-D. 234 

r l B T ' M i n n .  1970), aff ,d , 401 U.S. 985 V l a n d i s ' . v T ' K l i n e , 412 U.S.

441 (1973)) '-as has a one-year requirement"far divnrce~rT'Sb'Srfa v . 

<H'lcrWa,'.'419 U.S. 393 (1975). f j  The state's interest in assuring 

that persons _ying state land are actually bona fide r esidents * 

’ is sureTy.'JebT.a 1 to its interest in^-T Ghent tuition^crbCaivorce.

. In applying the elements of the Erickson test, first, 

the right to travel is only slightly impacted by che requirement, 

if at all. T h e p r i v i l e g e  gained'is thgf right to enter a lottery 

for the rights to" purchase property. < If thatc persoir-^rins f he or 

she can -buy the property at mi.rket value. It is extremely doubt­

ful that the withholding of this benefit to participate in the

6. This court overturned a one-year requirement for divorce in 
State v. A d a m s , s u n r a , however, the basis for that ruling was 
expressly abandoned in Zobel II. Zobel II at 450-451.



lottery for a period of one year could be any penalty or in­

fringement on the right to travel. Zobel II at 458.

Even if there is some marginal infringement,^ the 

' state's interest in permanently disposing of one of its most 

v a l u a b l e -resources to boua- fi-de-residents is surely great. '■ And, 

a one-year residence requirement is reasonable^as. IaJ,.sb3fting r 

'^device. ^For' e x a m p l e , given the seasonal nature of much of the 

employment in Alaska, one-year^requirem«nt^"a£suiei thaf a 

person is not merely temporarily here for eseasonaT employment. 

Overall, a one-year requirement is a substantial enough'Uub'not 

C  overlengthy period so that it could reasonably be said that a 

person intended to make Alaska his -or her home.

C. THE DISCOUNT PROGRAM IS CONSTITUTIONAL.

1. The Procram is Valid Under the Standards Set Forth in
Zobel II and Erick.son.

A more substantia], equal protection problem is raised 

by the residency discount. Without Zobel III the only question 

would b.e whether the program meets the Erickson test. Zobel II, 

s u p r a , at 452-453. As will be shown first, the discount plan 

wo u l d  be constitutional under that test. The final question is

whether Zobel III would change that result.

Since no fundamental political right or access to a

basic necessity of life is involved, the discount program is to



be measured under the Erickson balancing test. 7/ Zobel I at 

426-427, Zobel II at 452-453. The first inquiry is to "the n a­

ture and extent of the infringement on [the right to interstate 

travel] caused by the classification.IL Zobel II at 453.

The infringement is de m i n i m u s . The discount program 

awards increasing benefits in the form of discounts of up to 507. 

from the appraised market price. Applying the analysis of this 

court in Zobel II, this grant of differing discounts cannot be 

characterized as a penalty or infringement on the right to 

travel.

The new resident does, in fact, receive fi­
nancial gain for exercising his or her right 
to cove into Alaska; and whatever "penalty" 
may accrue from the fact that the gain is not 
as large as that realized by a long-term 
resident we regard as ae_ m i n i m u s .

Zobel II at 458.' In fact, the infringement here is much less in

this, case than that of the permanent fund dividend. Unlike the

dividend, the discount is not automatically available. «TE5IU6nger

term resident must win a parcel of land' in a lottery; ^ l o t t e r y

in which all bona fide residents compete equally. Therefore, the

discount program does not automatically confer greater benefits

on longer tern residents -- the longer term resident may never

get the opportunity to exercise his or her discount, while the

shorter term resident may enjoy whatever discount he or she has

accrued immediately. This precondition of having to win a

7. Assuming that the Erickson balancing test is still applicable. 
See s u p r a , n . 5.
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Zobel II at 458. 8/ The legitimacy and importance of this p u r­

pose was endorsed by this court in Zobel II. Id. at 459-460,

n.33 at 459, and 461.

There is a fair and substantial relationship between 

increased discounts toward the purchase price of state land based 

on length of residency and the<purpose of stabilizing the p o p u l a­

tion and encouraging residents to stay in Alaska. As this court

concluded in Zobel II

The second of the listed purposes [population 
stability and encouraging residents to stay] 
is clearly related to the classification s y s­
tem. A significant financial incentive is
created to encourage persons to maintain r e s­
idency in Alaska; and the stabilization of 
long-term residents clearly reduces pop u l a­
tion turnover, . . .  As above, we do not
regard this system as imposing a "penalty" on 
new residents. Thus we hold this purpose to 
be permissible and the relationship clear

I d . at 461.

This conclusion is directly applicable to the discount 

program. The prospect of increasing discounts surely encourages 

people to stay in the state. Further, applying that discount to 

the purchase of a piece of property in Alaska greatly' enhances a 

person's ties to the state. This system is at least as

8. The discount program is either an incentive program or a 
reward program, or both. To the extent that the program is a 
reward for past contributions, that justification cannot be used 
as a basis for its constitutionality. Consequently, this court 
should analyze the discount program only a s " an incentive to 
induce the future action of maintaining residence.

-19-



stabilizing and encouraging of continued residence as the receipt 

of cash dividends. Coupled with the de minimus infringement on 

the right to travel, the discount program is constitutional under 

Zobel II and E r i c k s o n .

2. Zobel III Does Not Alter the Results of the Erickson 
Analysis"!

As explained previously, the dicta in Zobel III repre­

sents the water's edge for ‘any per se constitutional restraints 

on residency requirements. Plans which do not create unlimited 

and ever-expanding classes of residents, or otherwise fall out­

side of the Zobel III dicta, must be analyzed on a case-by-case 

basis in light of preexisting equal protection analysis.

'As for the Zobel III decision itself, it would pot e n­

tially only affect a small portion of the discount program. As ’ 

was mentioned previously,. Zobel III held that for the permanent 

fund dividend program, recognizing residency prior to the date of 

enactment was not rationally related to the purpose of encourag­

ing people to remain in the future. Under this holding, it would 

only be residency accumulated prior to 1978 (the date of enact­

ment of the discount program) which would be called into 

question.

In this case, however, the recognition of residency 

accumulated prior to 1973 is only an incidental effect. See 

Zobel II at A 67, n.37. The program had to start somewhere, and, 

unlike the dividend program, the award of increased discounts to 

longer term residents does not directly lessen the portion of the
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"pie” to be given newer residents. The value of the newer resi­

dents ' discount wo u l d  remain the same whether or not the older 

resident began w i t h  a larger discount at start-up. Second, i n­

validating residency accumulated prior to 1975 does not further 

the legits-*.te purposes of the program; n a m e l y ,  creating an 

incentive to stay. The legislature assumed a 10-year or longer 

resident needs no further increased discount as an incentive. 

Treating a 10-year resident in 1982 as a four-year resident will 

not reawaken that incentive. Thus, unlike the permanent fund 

dividend plan, to apply the Zobel III holding to the discount 

program wo u l d  serve no real purpose.

As for the Zobel III dicta, the land discount program 

makes for more limited distinctions between residents than did 

the dividend distribution plan. Even under the prospective 

operation of the dividend program, a 50-year resident wo u l d  be 

preferred over a 49-year resident, TTho in turn was preferred over 

a 48-year resident, and so on. This unlimited and ever-expanding 

discrimination was viewed as much too pervasive by the Court in 

Zobel III. But the discount plan does not distinguish between the 

50-year resident over the 49-year resident, over the 48-year 

resident, etc. All are equal after 10 years. Instead, it is 

only during the first 10 years of residency that distinctions are 

made. These distinctions are rational and are drawn as part of a 

program to induce persons to stay a significant period of time. 

During that time a person may establish such roots that it is 

unlikely he or she will leave. In addition, the person-can use
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che discount in purchasing property and further establish roots 

in the state. Zobel III would not prevent this purpose or plan.

The United States Supreme Court did not rule on the 

question of awards based on residency accumulated after the date 

of enactment. The Court held that "[I]n our view Alaska has 

shown no valid state interests wh i c h  are rationally served by the 

distinction it makes b etween citizens who established residence 

before 1959 [sic] and those who have become residents since 

t h e n ." Zobel III, Burger opinion at 10 (emphasis added).

The Court was seriously divided in its views of the 

prospective operation of the dividend plan. There were not five 

votes to overturn the plan in its entirety. The dividend plan 

represented the extreme which triggered severe expressions of 

concern, but not outright rejection. As a result, the Court 

stated than: "We need not consider whether the State could enact

the dividend prospectively only." Id. Therefore, Zobel III does 

not directly impact the continued operation of the discount 

program-.

On the other hand, there is language in the concurring

opinions of Justices Brennan and O'Connor which would lead to the

conclusion that even the prospective operation of the dividend

plan would have been unconstitutional. Justice Brennan wrote:

J. write separately only to emphasize that the 
pervasive discrimination embodied in the 
Alaska distribution scheme gives rise to 
constitutional concerns of somewhat larger 
proportions than may be evident on a cursory 
reading of the Court's opinion. In my view', 
these concerns might well preclude even the 
prospectiv : operation of Alaska's scheme.
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Id., Brennan concurrence at 1. Later, Justice Brennan simply 

states that "[a] scheme of the sort adopted by Alaska is incon­

sistent with the Federal structure even in its prospective 

operation." Id. at 3.

Justice O'Connor would have applied privileges and 

immunities analysis and, under her approach, w o u l d  have stricken 

both the retroactive and prospective applications of the program. 

Justice O'Connor believed that distinguishing between residents, 

or between residents and nonresidents, infringes a fundamental 

right for purposes of the Privileges and Immunities Clause:

Certainly the right infringed is " f u n d a m e n­
tal." Alaska's statute burdens those n o n­
residents who choose to settle in the state.
It is difficult to imagine a right more e s­
sential to the nation as a whole than the 
right to establish residence in a new state."

I d . , O'Connor concurrence at 6.

Justice O'Connor's approach would not distinguish b e­

tween residency accumulated before the date of enactment and 

after the date of enactment. Thus, five justices, the three 

joining with Justice Brennan's concurring opinion plus Justice 

O'Connor, would likely rule that the prospective application of 

the dividend plan was unconstitutional. Consequently, it is 

instructive to see if the apparent reasons for their dissatis­

faction would necessarily attach to the discount program.

In this analysis, Justice Brennan's concurrence is 

central. His opinion is the harshest attack on the dividend plan 

and Justice O'Connor's analysis is expressly not favored by the
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other eight members of the Court. I d . , Burger opinion at 7, n.3;

Brennan concurrence at 2; Rehnauist dissent at 4, n.3. 9/

The core of Justice Brennan's concern was the extreme

nature of the plan. He was alarmed by the all-inclusive and

"per asive discrimination embodied in the Alaska distribution

scheme." Id. As he explained later, the notion of a society

permanently divided solely on the basis of the assumption that

past residence means greater worth is an anathema to our national

ideals. At one point Justice Brennan explained the specific

aspect of the dividend plan he found offensive:

The Constitution places the recently n a t i o n­
alized. . immigrant from a foreign land on an 
equal footing w i t h ’those citizens of a State 
who-are able to trace their lineaee back for 
many generations within the stateT s b o r d e r s .
The eighteen-year-old native resident of a 
state is as much a citizen as the fifty-five- 
year old native resident. But the Alaska 
plan discriminates against tKe~ recently n a t­
uralized Alaska citizen, in favor or the 
Alaska citizen of longer duration: ’tiut'l.dis-
. criminates against the -eighteen-year'’old na- ■ 
tive resident, in favor or ail residents of" 
longer duration"!- Ir the Alaska plan were 
limited to discriminations such as these, and 
did not purport to apply to migrants from 
sister states, interstate travel would not

9. Besides the disagreement on Justice O'Connor's views on the 
right to travel and its sole location in the Privileges and Immu­
nities Clause, it is unlikely that the Court would accede to her 
view that all distinctions between residents and nonresidents who 
have a place of abode in the state impinges on a fundamental 
right. This would lead to more limitations on the right of a 
state to draw distinctions between nonresidents and residents 
than between residents themselves. This result is not consistent 
with prior case law. See Zobel II at 451, n.7.
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be noticedly burdened - yet those discrim­
inations would surely be constitutionally 
suspect.

I d . , Brennan concurrence at 4 (emphasis a d d e d ) .

This pervasive and unlimited-aspect also troubled Chief

Justice 3urger. He wrote

"Alaska's reasoning [that JJ.asE...contributions 
should be rewarded] ... v ^ w o u l d  permit the v

-^state-8— to'"d'ivide citizens into expanding
numbers of permanent classes; *Such"a~-result

"would be clearly impermi s s i b l e ."

I d . , Burger opinion at 9. Justice Dimond, in his dissent in 

Zobel II, touched on this concern when he distinguished Sosna v. 

I o w a , supra, and other durational residency requirements f.om the 

dividend plan by explaining M [i]n Sosna it was at least likely 

that new residents could achieve equality." Zobel II at 468.

Thus it was the unlimited and pervasive discrimination . 

taat disturbed the Court -- where a longer term resident would 

always be preferred over a shorter term resident., whether it was 

50 years of residency over 49, or 10 years over 9 years. Unlike 

other durational residency r e q u i r e m e n t s , where equal treatment 

was achieved at some point, equality could never be achieved 

under the dividend plan. Like a race on a treadmill with a width 

of one person, the second to enter could never catch up. A l­

though not specifically expressed, a majority of the Court clear­

ly viewed such an unlimited plan as inherently so indiscriminate 

as to be presumed to reward residency solely for its own sake.

The Court would have recognized distinctions based on 

residency, but those distinctions had to be drawn for a purpose
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other than simply rewarding long-term residents. Whatever that 

independent reason may be, a majority of the Court could not view 

that reason as justifying an unlimited preference that would be 

unending. They apparently believed that the state simply could 

never rationally make a distinction between a 50-year resident 

over a 49-year resident over a 48-year resident, and so on down 

to the brand new resident. They viewed such distinctions as so 

inherently arbitrary that the real purpose must be the belief 

that length of residence is a badge of worth. As Justice Brennan 

concluded:

In my view, it is difficult to escape from 
the recognition that underlying any scheme of 
classification on the basis of duration of 
residence, we shall almost invariably find 
the unstated premise that some citizens are 
more equal than others. We rejected that 
premise and, I, believe, implicitly rejected 
most torms of discrimination based on length 
of residence, when we adopted the Equal P r o­
tection Clause.

Id., Brennan concurrence at 7.

But even Justice Brennan would allow distinctions based

on length of residence so long as simply rewarding residence was
i , •* . ,

not the underlying purpose.

s ■ tT]he Constitution does not bar the states 
from making reasoned distinctions between 
citizens. Insofar as those distinctions are 
rationally related to the legitimate ends of 
the State they present no constitutional 

< "difficulty, as our equal protection juris­
prudence attests. But w e  have never svig- 
gested that duration of residence vel non 
provides a valid justification for discrimi­
nation . To the c o n t r a r y , discrimination on 
the basis of residence must be supported d v  a 
valid state interest independent of the dis- •• 
crimination itself.



I d . , Brennan concurrence at 5 (emphasis added). Justice Brennan 

believes that such valid independent interests are few and far 

between:
’ * ..... - • ^

To be sure, allegiance and attachment may be'
; rationally measured by length of residence - 

length of residence may, for example, be used 
to test the bona fides of citizenship - and 
allegiance and attachment may bear some r a­
tional relationship to a very limited number 
of State purposes. But those instances in 
which length of residence could orovide a 
legitimate basis for distinguishing one c i t i­
zen from another are rare.

I d . , Brennan concurrence at 5-6 (citations omitted).

A).though we agree that the instances where length of 

residence has an independent, utility as a device to further a 

legitimate state interest may be rare, the state does not believe 

that they are as rare as Justice Brennan implies. Justice 

Brennan implied that there were only two categories that would 

admit of an independent interest: ’’ testing bona fide residence 

and qualifying for public office. Id. We believe that there are 

other legitimate instances. For example, as Justice Dimond noted 

in his dissent in Zobel II, length of residence might be a r e a s­

onable tool to measure the present hardship that would be caused 

by disrupting ties to the state. Zobel II at 469, n.13.

Whatever other instances may or may not exist^~~it is 

surely legitimate to use length of residence as a tool 'for in- 

stilling allegiance and attachment. For example, AS 14.40.763 

and AS 14.40.825 provide for forgiveness of student lo"ans based 

on years of residence after completing school, with a forgiveness 

of up to 50% (6 years).' This use of graduated length of



residence is clearly permissible. The purpose of the loan  ̂

p r o g r a m  is to provide the state's residents with education -- it 

is in the state's interest to have an educated citizenry. 

Consequently, it is in the state's interest to have those to whom 

it loans money return to the state with the benefits of tha't 

education. The best means to induce persons either to stay or to 

return after their education is.' to 'give an incentive to return 

safuTstay:- The best way to apportion 'that incentive is to relate 

the benefit to future residence in the state. Such a program 

does not create a preferred class of citizens, reward past 

contributions, or otherwise partake of the characteristics that 

the Court found objectionable in Zobel III. But such a program 

does tr \ke distinctions between residents based upon the length of 

their residence.

The same rationale applies to the discount program. It 

is not a "reward" for past contributions or for-simply being in 

the state longer. It is not intended to create a preferred class 

of citizens. Instead it Is an incentive -- an incentive H:o 

establish roots in Alaska.

After 10 years the legislature assumed that no further 

discount or incentive is needed; it assumed that a person's roots 

are established and will not be significantly influenced by the 

prospect of even greater discounts. Thus it does not continue to 

grant incentives for residency solely because of the length of 

residence. The statute treats everyone equally for purposes of 

the effect of the incentive after that 10 years. it does not
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reflect a legislative belief that comparatively longer residency 

in and of itself justifies preferential treatment. It is only 

longer residency during those years when che incentive has a 

reasonable chance of influencing future behavior which is 

preferred.

The resident land discount program therefore furthers 

an independent and valid interest; as 'such, it would survive even 

Justice Brennan's analysis. What better way is there to encour­

age people to stay than to give increasing discounts based on 

length of residence during the first years of residence, .n the 

state? After a period of time, perhaps, it wo u l d  be irrational 

to believe that the increasing discount will further that p e r­

son's allegiance and attachment. A 40-year resident is unlikely 

to require a greater benefit than that given a 2 5 -year resident 

—  their likelihood of staying or leaving will be dependent on 

other factors than the existence of .sufficient roots in the 

state.

But that is not true for brand new residents, or those 

who have been here for comparatively few years. The prospect of 

substantially increasing discounts during those years could make 

the difference between staying in Alaska and leaving. A one-year 

resident might stay an extra year to take advantage of the d i s­

count, as might a two-year resident. During that extra time o t h­

er roots will be established, and the state's goals of stabiliz­

ing the population and creating incentives to stay is furthered.
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The legislature decided that after 10 years there was 

no need to continue to increase the discount. The state believes 

that this is a reasonable tine under the Erickson analysis, p a r­

ticularly given the de minimus infringement on interstate travel 

on the other side of the scale.

The underlying rationale expressed in the various o p i n­

ions in Zobel III is relatively straightforward. It is hard to 

argue with the view that length of residence in and of i t s e l f • 

cannot entitle a citizen to-preferential treatment. Nor do we 

necessarily disagree that an unlimited and ever-expanding 

preference measured solely by comparative residency leads to the 

conclusion that it is, in reality, simply a preference for longer

term residents. After a certain period of residence, comparative .• * ' »

residency will probably not be a valid indicator of relevant 

distinctions between people separated by a few years.

But Zobel III stands only for those propositions. It • 

does not prohibit distinctions based on length of residence, nor 

does it prohibit a limited number of classes distinguished by 

length of residence. To the extent that using length of 

residence fairly and substantially furthers an independent, valid 

state interest it is constitutional. The land discount, given 

its limited scope and its fair and substantial relationship to 

the valid state interests in stabilizing the population and 

encouraging state residence, is constitutional under E r i c k s o n , 

Zobel II, and Zobel III.
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D. IF THE COURT FINDS THE LAND DISPOSAL PROGRAM TO BE U N C O N­
STITUTIONAL, IT SHOULD APPLY ITS RULING PROSPECTIVELY ONLY

If this court rules that a portion, or all, of the land

discount program is unconstitutional, substantial, inequitable

and unnecessary hardship will occur unless this court makes its

ruling prospective.

In Warwick v. State ex rel. C h a n c e , 540 P.2d 384, 393

(Alaska 1976), this court stated:

A state supreme court has unfettered discre­
tion to apply a particular ruling either 
purely p r o s p e c t i v e l y , purely retroactively, 
or partially retroactively, limited only "by 
the jurisprudential philosophy of the judges 
. . . .  their conceptions of law, its origin 
and nature." The decision is not a matter of 
law, but a determination based on weighing 
the merits and demerits of each case.

(Citations o m i t t e d . ) This court also summarized the guidelines

for when it will apply a ruling prospectively in Plumlev v. H a l e .

594 P.2d 497, 503 (Alaska 1979):

•,.In accord with the United States Supreme 
Court precedent [Chevron Oil Co. v. H u s o n ,'"- 

t 404 . I I — 9-77 106-107 '<1971) ) , we have p r e v i - 
ously identified four conditions indicating 
the propriety of non-retroactive treatment in 
.civil cases: * 1) the holding is one of first 
impression, or overrules prior law, and was 
not foreshadowed in earlier decisions; 2) 
there'has been justifi-ab-l-e--reliance on an 
alternative' interpretation of :the~J-aw;-....3)—  
undue hafTTsShlp wo u l d  .result from retroactive 
application; and 4) this'purpose and intended 
effect of . .rhe'holding is best accomplished by 
prospective application.

A ruling of unconstitutionality in this case was not 

foreshadowed. In fact., the reasoning in Zobel II would have lead 

to upholding the discount pxjgram in its entirety. The partial



reversal in Zobel III was not foreshadowed and has only confused 

the constitutional analysis of residence requirements. In large 

measure this court's ruling on this case will be one of first 

impression.

Second, there has been justifiable reliance on an 

alternative interpretation of the law. Here the "alternative 

interpretation" is the plain reading of AS 38.05.057 and 

AS 38.05.058. It is surely justifiable for citizens and admin­

istrators to depend on a statute which was unchallenged for a 

number of y e a r s .

There are two types of equitable hardship that should 

be avoided by a prospective only application of an adverse r u l­

ing. First, persons who have entered and won land in the lottery 

should not have their title impaired or the land transfer impeded 

by a ruling that the program was flawed. Not unwinding settled 

property transactions was found to be . sufficient reason to apply 

a ruling propectively only in Moore v. S t a t e , 553 P.2d 6 (Alaska 

1976), and that reasoning applies with equal force here. Conse­

quently, lotteries held prior to the issuance of this court's 

opinion should be allowed to proceed to completion of formal 

transfer of title under the original terms of the program.

Second, there is an equitable hardship in applying a 

ruling that residency accumulated prior to the date of enactment 

cannot be counted. Many persons have already received their land 

at the stated discount -- it would be unfair to those who either 

were not lucky enough to win a parcel, waited to apply for a
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different piece of property, or waited in order to receive a 

larger discount. In fact, it would be residents who were already 

here in 1978 who acted in the manner hoped for by the legislature 

and remained an extra year or two to ’take advantage of an in­

creased discount who could be harmed the most. They may find 

that, instead, their discount has been slashed by elimination of 

residency acquired prior to 1978.

The intended effect of a holding of unconstitutionality 

would not be advanced by striking the pre-enactment portion of 

the discount. Here the application of that ruling would not 

increase the benefit to the newer citizens: their discount would 

be exactly the same. And, since the underlying sale is by lot­

tery, their access to land is equal to that of every other r e s i­

dent. The only effect of applying that rule to the discount 

program would be to make the purchase of land more difficult for 

some citizens. This is contrary to the main policy of the entire 

program, namely, that "[p]rivate land use rights are integral to 

the material well-being of the people of Alaska and our society." 

AS 38.04.005(d).

Nor, as was mentioned previously, is the legitimate 

purpose of the program furthered by not recognizing residency 

accumulated prior to the date of enactment. The legislature 

assumed that persons with more than 10 years residence did not 

need any additional discount as an incentive to stay. That lack 

of incentive will not be recreated by "assuming" for purposes of 

the program that a 10-vear resident in 1982 is only a four-year



resident. It is an assumed state of mind that is measured by the 

residence requirement. Artificially assuming that a four-year 

resident has the state of mind of a 10-year resident does not 

further the legitimate purposes of the legislation. The program 

h a d  to start somewhere, and it is otherwise appropriate to recog­

nize the real period of residence of program participants than it 

is to assume that they all arrived in 1978.

Therefore, this court's ruling was not clearly fore­

shadowed, there was justifiable reliance on the existing law, the 

equitable considerations favor allowing the program to continue 

or, at the very least, not undoing existing transactions, and the 

intended effect of this court's holding would not be furthered by 

a p p l y i n g 'the rule to this program. Consequently, the state urges 

the court to apply its ruling prospectively only.

III. CONCLUSION

For the reasons stated .in this brief, the state urges 

this court to uphold Kenai's land disposal program and, by 

express implication, to approve the analogous state program in AS 

38.05.057 and AS 38.05.058.

DATED this 23rd day of July, 1982.

{

WILSON L. JONDON 
ATTORNEY GENERAL

Robert M. Maynard 
Assistant Attorney General
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W i l l i a m  H u d s o n
c / o  R e p r e s e n t a t i v e  M i t c h  A b o o d  
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D e a r  Mr. Hudson:

I h a v e  b e e n  g i v i n g  s o m e  t h o u g h t  to o u r  r e c e n t  c o n v e r s a t i o n  
c o n c e r n i n g  d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t s  and w o u l d  like  to
c l a r i f y  two p o i n t s  th a t we w e r e  d i s c u s s i n g .

W e  g e n e r a l l y  a g r e e d  th at  t her e w a s  b e n e f i t  in h a v i n g  a 
u n i f o r m  d u r a t i o n a l  p e r i o d  as p r o o f  of b o n a  fide r e s i d e n c y .  
G e n e r a l l y ,  I a g r e e  t h a t  a o n e  y e a r  d u r a t i o n a l  r e s i d e n c y  
r e q u i r e m e n t  c o u l d  be i m p o s e d  for s p e c i a l  s t a t e  b e n e f i t s  not  b a s e d  
o n  need, s u c h  as s u b s i d i z e d  s t a t e  l o a n s  o r l o w e r  t u i t i o n  at the 
u n i v e r s i t y .  H o w e v e r ,  s u c h  a u n i f o r m  s t a t u t e  m a y  be s o m e w h a t
d i f f i c u l t  to w r i t e .  T h e  s e m i n a l  c a s e s  in this a r e a  d e a l t  w i t h  
o n e  y e a r  d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t s  for e l i g i b i l i t y  for 
w e l f a r e  (S h a p i r o  v. T h o m p s o n , 394 U.S. 618 (1969 )) and
e l i g i b i l i t y  for v o t i n g  (D u n n  v. B l u m s t e i n , 405 U.S. 330 
( 1 9 7 2 ) ) .  A  o n e - y e a r  u n i f o r m  w a i t i n g  p e r i o d  for p r o o f  of bo na
f i d e  r e s i d e n c y  c o u l d  n o t  be m a d e  to a p p l y  to v o t i n g  or b a s i c  
n e c e s s i t i e s  of l i f e  or it w o u l d  be q u i c k l y  s u b j e c t  to c o u r t  
c h a l l e n g e .  I t h in k th a t a on e  y e a r  w a i t i n g  p e r i o d  is, in m o s t  
i n s t a n c e s ,  r e a s o n a b l e ,  b u t  in the ca s e of v o t i n g ,  w e l f a r e  
b e n e f i t s ,  m e d i c a l  care, or  e v e n  h o u s i n g ,  there is m u c h  c a s e  law
s t r i k i n g  d o w n  on e y e a r  w a i t i n g  p e r i o d s .  T h o s e  c a s e s  m a y  m a k e  the
e s t a b l i s h m e n t  of a u n i f o r m  on e y e a r  r e q u i r e m e n t  less f e a s i b l e  
t h a n  I i n d i c a t e d  w h e n  I t a l k e d  to y o u  on the ph one , b e c a u s e  it 
w o u l d  n e c e s s a r i l y  h a v e  to c o n t a i n  a n u m b e r  of e x c e p t i o n s  in o r d e r  
to a v o i d  a c o u r t  c h a l l e n g e .

I h a v e  b e e n  d o i n g  a d d i t i o n a l  t h i n k i n g  a b o u t  the p r o p o s a l  I 
m a d e  to y o u  that  t h o se  p e r s o n s  w h o  had q u a l i f i e d  for an A l a s k a
s t u d e n t  l o a n  but w h o  had not  r e t u r n e d  to the s t a t e  m i g h t  be
c h a r g e d  a h i g h e r  o r  m a r k e t  rate  of i n t e r e s t .  I c e r t a i n l y  t h i n k  
t h a t  a s t a t u t e  c o u l d  be s t r u c t u r e d  w h i c h  w o u l d  ha ve  the e f f e c t  of
t e l l i n g  p e r s o n s  w h o  a p p l i e d  for an A l a s k a  s t u d e n t  loa n th at  if
t h e i r  e d u c a t i o n  w a s  to be u s e d  o u t  of s t a t e  they are g o i n g  to
h a v e  to b e a r  the m a r k e t  rate  for the loan  w h i c h  they r e c e i v e .  If 
the r e b a t e  p r o v i s i o n  in the p r e s e n t  law is p e r m i s s i b l e ,  and I 
b e l i e v e  it is, a p p l y i n g  the sa m e p r i n i c p l e  to the r a t e  of
i n t e r e s t  p a i d  for the lo an  w o u l d  not s e e m  to p r e s e n t  any 
i n s u r m o u n t a b l e  l eg al p r o b l e m s .  C e r t a i n l y ,  the S t a t e  of A l a s k a
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h a s  no o b l i g a t i o n  to s u b s i d i z e  the l o a ns  of n o n - r e s i d e n t s ,  b u t  so 
as to a v o i d  a ny  a t t a c k  on s u c h  a p r o v i s i o n  as a p e n a l t y  on  the 
r i g h t  to t r a v e l  i n t e r st at e,  I w o u l d  s t r u c t u r e  the p r o v i s i o n  so 
ch a t e v e r y o n e  w h o  to o k an A l a s k a  S t u d e n t  L o a n  w o u l d  p a y  the 
m a r k e t  rat e of i n t e r e s t ,  but  a d d  a p r o v i s i o n  t h a t  w o u l d  r e d u c e  
t h a t  r a t e  of i n t e r e s t  to 5 % t or w h a t e v e r  l e v e l  w a s  c h o s e n ,  if the 
p e r s o n  s u b s e q u e n t l y  wa s  e m p l o y e d  in the S t a t e  of A l a s k a .  T h a t  
w o u l d  m a k e  the l o a n s  m u c h  l e s s  a t t r a c t i v e  to p e r s o n s  w h o  h a v e  no 
i n t e n t i o n s  of e v e r  r e t u r n i n g  to thi s s t a t e  to m a k e  u s e  of t h e i r  
e d u c a t i o n  here. If a p e r s o n  k n e w  that  he w a s  g o i n g  to ta ke  hi s 
loan, g o  to a n o t h e r  state, g e t  an e d u c a t i o n  a n d  n e v e r  c o m e  back, 
the i n t e r e s t  r a t e  on a $ 7 , 0 0 0 . 0 0  loan  w o u l d  h a v e  to be a m a j o r  
c o n j i d e r a t i o n . T h i s  p r o v i s i o n  w o u l d  di sco ur ag e , t h o s e  p e r s o n s  w h o  
h a v e  no i n t e n t i o n  of r e m a i n i n g  r e s i d e n t s  cf the s t a t e  f r o m  
a p p l y i n g  for a loan, b u t  w o u l d  not d i s c r i m i n a t e  a g a i n s t  p e r s o n s  
of r a t h e r  s h o r t  r e s i d e n c y  (one to two y ea r s )  w h o  n e e d  a lo an  to 
f u r t h e r  t h e i r  e d u c a t i o n  and do in t e n d  to m a k e  a c o n t r i b u t i o n  to 

the s t a t e  w i t h  it.

A l s o ,  if this " r e b at e"  i n t e r e s t  ra t e was. r e d u c e d  u p o n  
g a i n i n g  e m p l o y m e n t  in the st ate , it w o u l d  not  be b a s e d  u p o n  
r e s i d e n c y  at all. F or  e x a m p l e ,  the u p p e r - m i d d l e  c l a s s  p e r s o n  w h o  
s t u d i e d  C h i n e s e  l i t e r a t u r e  ju s t for the fun of it w o u l d  not g e t  a 
s u b s i d i z e d  loan. I w o u l d  q u e s t i o n  w h e t h e r  the S t a t e  has  an y  real  
n e e d  to p r o v i d e  s u c h  a s u b s i d i z e d  lo a n  in the f i r s t  p la c e .  T h o  
p o i n t  I am m a k i n g  is that if the loan is r e d u c e d  f r o m  the m a r k e t  
ra t e to a s u b s i d i z e d  rate and that rate is ti ed  to e m p l o y m e n t  in 
the st at e,  the S t a t e  w o u l d  a c h i e v e  the d u a l  p u r p o s e  of t a r g e t i n g  
p e r s o n s  w h o  h a v e  no in t e n t  to e v e r  use t h e i r  e d u c a t i o n  in the 
s t a t e  an d l i k e w i s e  a c h i e v e  the p u r p o s e  of o n l y  s u b s i d i z i n g  l o a n s  
w h i c h  ha ve  so m e d i r e c t  r e l a t i o n s h i p  to b e t t e r i n g  the e c o n o m y  of 
the st a te . S u ^ h  a p r o v i s i o n  w o u l d  be m o r e  d e f e n s i b l e  in the 
c o u r t s  and  l i k e w i s e  w o u l d  s e e m  to m a k e  m o r e  e c o n o m i c  s e n s e  than  
g i v i n g  a s u b s i d i z e d  loan  to a p e r s o n  w h o  has l i v e d  in the s t a t e  
fo r ten y e a r s  and w h o  has no i n t e n t i o n  of e v e r  r e t u r n i n g  to the 
s t a t e  and d e n y i n g  a loa n to a r e s i d e n t  of \  y e a r  and a h a l f  w h o  
ha s  a real  c o m m i t m e n t  to m a k e  hi s or  he r f u t u r e  here. I h o p e  
t h es e c l a r i f y i n g  c o m m e n t s  are of s o m e  h e l p  to you.

Y o u r s  t r u l y

R Z : ap



Ail a p p l i c a n t  for the certified public accountant certificate 

shall be *

(1) R e p e a l e d  by sec. 3 ch 127 SLA 1974.

(2) a r e s i d e n t  of this state;

(3) at least 19 years of age; and

i
(4) of good moral character.

S3iC. 0 8 .0 4 . 1 1 0 .  PERSONAL REQUIREMENTS.

Sec. 08.08.207. LAW.CLERKS. '

(a) Every p e r s o n  who desires subsequently to qualify as a 

general a p p l i c a n t  for admission ro the Alaska Bar w i t h o u t  having 

been gr a d u a t e d  from an approved law school shall register as a 

law clerk as p r o v i d e d  by this section. The person must be a bona 

fide r e s ident of the state and shall present satisf a c t o r y  proof 

t h a t  the per s o n  has been granted a bachelor's degree (other than 

bache l o r  of laws) by a college or u n i versity offering the degree 

on the basis of a four-year course of study and has successfully 

com p l e t e d  the first year of studies at a law school.

(b) The applicant shall obtain regular and full-time employment 

as a law clerk in the office of a judge of a court of record or 

an attorney or firm of attorneys licensed to practice law in 

Alaska and engaged in the general practice of law. The person by 

w h o m  the applicant is employed, or, if the applicant is employed 

by a firm, the person under whose d i r ection the a p p licant is to 

study, must have been admitted to p r a c t i c e  law in this state for 

at least five years at the time the application for registration



c o m m e n c e m e n t  of the st u d y  of law under this section, the

a p p l i c a n t  shall file w i t h  the univ e r s i t y  an a p p l i c a t i o n  to

r e g i s t e r  as a law clerk. The a p p l i c a t i o n  shall be made on a form
%

to be p r o vided by the university and shall require answers to 

inter r o g a t o r i e s  the u n i v e r s i t y  may determine from time to time to 

be relevant to a con s i d e r a t i o n  of the application. Proof of a 

fact stated in the a p plication may be r e q u i r e d  by the university. 

If the applicant fails or refuses to furn i s h  any information or 

pr o o f  or answer any interro g a t o r y  r e q uired b y  the application, or 

i n d e p e n d e n t l y  by the university, in a m a n n e r  satisf a c t o r y  to the 

university, the a p p l i c a t i o n  may be denied.

(c) A c companying the a p p lication there m u s t  be submitted a 

s t a t e m e n t  under oath of the person by w h o m  the a p p licant is 

e m p l o y e d  as a law clerk, or, if the ap p l i c a n t  is e m p loyed by a 

firm, of the person under whose d i r ection the ap p l i c a n t  is to 

study, certifying to the fact of the empl o y m e n t  and that that 

per s o n  will act as tutor for the a p p licant and will faithfully 

i n s t r u c t  the ap p l i c a n t  in the branches of the law prescribed by 

the courts of study adopLad by the university. No person is 

e l i g i b l e  to act as tutor while d i s c i p l i n a r y  proceedings 

(following the service of a formal complaint) are pending against 

the person, or if the person has ever been censured, reprimanded, 

suspended or disbarred. If a r e gistered law clerk finds it 

nec e s s a r y  to change tutors during the p e r i o d  of study, a new 

ap p l i c a t i o n  for r e g i s t r a t i o n  as a lav; clerk is r e q uired and such 

c r e d i t  given for study under a pr i o r  tutor as the university may 

determine.



(d) A law clerk w h o s e  registration has been approved by the 

u n i v e r s i t y  m u s t  pursue a course of study for three calendar years 

of at least 44 w e e k s  each year, w i t h  a mini m u m  each week of 35 

hours of s t u d y  (it being understood that the time actually spent 

in the p e r f o r m a n c e  of the duties of law clerk is to be considered 

as time spe n t  in the study of law). The tutor must give personal 

d i r e c t i o n  r e g u l a r l y  and frequently to the clerk, must examine the 

law clerk at least once a month on the work done in the previous 

month, and m u s t  c i ^ t i f y  monthly as to c o m pliance w i t h  the 

r equirements of this subsection and (^) and (g) of this section.

(e) The e x a m i n a t i o n s  shall be w r i t t e n  and not oral, and shall be 

a n s w e r e d  by the clerk without research or assistance during the 

examination. • The m o n thly certificate of compliance submitted by 

t h e 'tutor shall be accompanied by the originals of all written 

ex a minations and. answers given during the p e r i o d  reported. If 

the certificates, together with the required attachments, are not 

filed timely w i t h  the university, no credit may be given for any 

period of the default.

(f) If a reg i s t e r e d  law clerk does not furnish evidence of 

c o m pletion of law studies within a period of six years after 

registration, the university may cancel the registration.

(g) The course of study to be pursued by a registered law clerk 

shall cover subjects, text books, case books, and other material 

the u n i v e r s i t y  may from time to time r e q u i r e ;

(h) A r e g i s t e r e d  law clerk who has attended either an approved 

or a nonapproved law school may, in the discretion of the 

university, receive credit for work done and obtain advanced

-



standing. In no e v e n t  w i l l  cred i t  be given for fractional parts 

of semesters or terms, or for correspondence school work.

(i) As used in this section

(1) "law school" means a law school accredited, approved or 

me e ting the standards of the Council of Legal Education of the 

A m e r i c a n  Bar A s s o c i a t i o n  or the Association of A m e r i c a n  Law 

Schools; or a school in Alaska offering a course of study w h i c h  

the uni v e r s i t y  approves as the e q u ivalent to a year's study in a 

law school under this section;

(2) "university" means the U n i versity of Alaska.

Sec. 08.54.100. Q U A L I F ICATIONS F O R  A M A S T E R  GU I D E  LICENSE.

A p e r s o n  is e n t itled to be licensed as a master guide if the 

person

(1) has legally hunted in the state for a p a r t  of -ach of 10 

years during which time a substantial source of the person's 

income w a s  from guiding or related activities d i r ectly 

contri b u t i n g  to the person's experience and compfitency as a 

guide;

(2) meets all the requirements of a registered guide and has 

been a c t ively enga g e d  in licensed guiding activities in the state 

for at least five years p r e ceding application;

(3) has not been co n v i c t e d  of a vio l a t i o n  of federal or state 

sport fishing, game or guiding laws or regulations w i t h i n  the 

p r e ceding five years;



by required reports submitted to the board and b y  inquiries made 

by the board to at least two of the g u i d e’s clients of record; 

and

(5) meets additional qualifications w h i c h  the bo a r d  may require.

Sec. 03.54.110. QUALIFICATIONS FOR R E G ISTERED GU I D E  LICENSE.

A p e r s o n  is entitled to be licensed as a r e g i s t e r e d  guide if the 

person

|1) is 21 years of age or more;

(2) is a resident o f  the state and maintains a p e r manent place 

of abode in the state;

(3) has practical field experience in the handling of firearms, 

hunting, judging trophies, field p r e p a r a t i o n  of trophies, first 

aid and photography;

(4) is familiar w i t h  the terrain and t r ansportation problems in 

the district for w h i c h  the license is requested;

(5) has passed the qualification e x a m i n a t i o n  p r e p a r e d  and
#

administered by the board;

(6) has demonstrated to the board sufficient standards of 

competence and ethical conduct and has not been convicted of a 

crime involving moral turpitude;

(7) has legally hunted in the state for all or part of each of 

five years in a man n e r  directly contributing to the person's 

experience and c o m petency as a guide;



(8) has b e e n  licensed as and p e r f o r m e d  the services of an 

a s s i s t a n t  guide in the state for a p a r t  of each of three years;

(9) submits a w r i t t e n  r e c o m m e n d a t i o n  to the-board from a 

r e g i s t e r e d  guide for w h o m  the a p p l i c a n t  has worked;

(10) is capable of p e r forming the physical duties associated 

w i t h  guiding activities;

(1 1) has been favorably r e c o m m e n d e d  in writ i n g  by two hunters 

th a t  the per s o n  has guided or a s s i s t e d  in guiding during each 

ye a r  of the person's three years as an assistant guide, wh o s e  

recom m e n d a t i o n s  have been so l i c i t e d  by the board from a list 

p r o v i d e d  by the applicant;

(12) meets additional qua l i f i c a t i o n s  w h i c h  the board may 

require.
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LICENSE.

A  p e r s o n  is entitled to be licensed as a class-A assistant guide 

if the person

'1) has been employed for at least one season as a licensed 

a s s i s t a n t  guide;
/

(2) has had at least 20 ye a r s  experience in the guide district 

in w h i c h  the person is to be employed; for the purposes of this 

p a r a g r a p h  physical presence at some time of the year during each 

of the 20 jears constitutes adequate evidence of experience, and 

m i l i t a r y  service o u t s’ae the state for no more than six years 

shall be accepted as part of the required 20 years experience;

(3) has been recommended in writ i n g  as qualified by a registered 

or master guide to the board.

Sec. 03.54.140. Q U ALIFICATIONS FOR ASSISTANT GUIDE LICENSE.

A p e r s o n  is entitled to be licensed as an assistant guide if the 

p e r s o n

(1) is 19 years of age or more;

(2) is a resident of the state;

(3) is favorably r e commended to the board, in writing, by a

r egi s t e r e d  guide;

(4) meets additional qualifications which the board may require;

(5) is in sound physical condition.



Sec. 03.54.142. QUALIFI C A T I O N  F O R  T R A N S P O R T E R  LICENSE.

(a) A person may not engage in the a c t ivity-of transporting 

unless the per s o n  is licensed as a transporter under this 

chapter. A person may be licensed as a transporter if the per s o n

(1) is a resident of the state;

(2) is familiar w i t h  the terrain and transportation problems in

the d i s trict or districts for w h i c h  the license is requested;

(3) obtains a business license to do business as a transporter 

under AS 43.70.030.

(b) A person ay not engage in the activity of transporting by 

air w i t hout an air commerce c e rtificate as required by AS 

02.05.040.

Sec. 08.88.171. E N T ITLEMENT TO LICENSE.

(a) A person is entitled to a real estate broker license if the 

pers o n  is a resident of the state, if the person passes the real 

estate brokers examination, if the person applies for a license 

w i t h i n  six months after the person has taken the real estate 

brokers examination, if the person has had at least 24 months of 

active and continuous experience as a licensed real estate 

salesman, if the person is not under indictment for, or seven 

years have elapsed since the pers o n  has completed a sentence 

imposed upon conviction of, forgery, theft, extortion, conspiracy 

to defraud creditors, or any other felony involving moral 

turpitude, and if the person is an owner of a real estate 

business or e m p loyed as a real estate broker by a corporation or 

a partnership, and if that c o r poration or partnership does not
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the biennial renewal fee or unless the broker's license is 

s u s p e n d e d  or revoked under AS 08.88.071(a)(3), the real estate 

broker's license continues in effect so long as the broker is an 

o w n e r  of a real estate business, or the broker is employed as a 

real est a t e  broker by a corp o r a t i o n  or a partnership. If the 

brok e r  stops being an owner of a real estate business, or stops 

being e m p l o y e d  as a real estate broker by a corporation or 

partnership, the broker's license is suspended from the time the 

broker stops until

(L) the broker again becomes an o w n e r  of a real estate business 

or is again employed as a real estate broker by a c o rporation or 

a partnership; or

(2) the broker is employed by a licensed real estate broker as 

a:i a s s ociate real estate broker, in which case the real estate 

broker license is returned to the commission, and the c o mmission 

issues the broker an associate real estate broker license.

(b) A p e r s o n  is entitled to an associate real estate broker 

license if the person is a r e s ident of the state, if the per s o n  

passes the real estate brokers examination, if the person applies 

for a license within six months after the person has taken the 

examination,- if the person has had at least 24 months of active 

and continuous experience as a licensed real estate salesman, if 

the per s o n  is not under indictment for, or five years have 

elapsed since the person has c o m pleted a sentence imposed upon 

c o n v i c t i o n  of, forgery, theft, extortion, conspiracy to defraud 

creditors, or any other felony involving moral turpitude, and if 

the per s o n  is employed by a licensed real estate broker as an 

a ssociate real estate broker. Unless the associate broker fails
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to p a y  the biennial renewal fee or unless the associate broker's 

license is suspended or revoked under AS 08.88.071(a)(3), the 

a s s o c i a t e  real estate broker's license continues in effect so 

long as the associate broker is employed by a licensed real 

est a t e  broker as an associate broker. If the associate broker 

stops being employed by a licensed real estate broker, the 

ass o c i a t e  broker's license is s u s pended from the time the 

a s s ociate broker stops until

(1) the associate broker again is employed by a real estate 

broker as an associate broker; or

(2) the associate broker becomes an owner of a real estate 

business, in which case the associate broker's associate real 

est a t e  broker license is returned to the commission, and the 

c o m m i s s i o n  issues the associate broker a real estate broker 

license.

(c) A p e r s o n  is entitled to a real estate salesman license if 

the person is a resident of the state, if the person passes the 

real estate salesman examination, if the person applies for a 

license with i n  six months after the person has taken the 

examination, if the person is at least 19 years old, if the 

p e r s o n  is not under indictment for forgery, theft, extortion, 

c o n s p i r a c y  to defraud creditors, or any other felony involving 

moral turpitude, or, if c o n victed of such an offense, the person 

has co m p l e t e d  the sentence imposed upon conviction, and if the 

p e r s o n  is employed by a real estate broker. Unless the salesman 

fails to pay the biennial renewal fee or unless the real estate 

sale s m a n ' s  license is suspended or revoked under AS 

08.88.071(a)(3), a real estate salesman's license continues in 

e f f e c t  so long as the salesman is employed as a salesman by a



xxuenstscr real estate broker. If the salesman stops being 

employed as a real estate salesman, the real estate salesman's 

license is s u s p e n d e d  from the time the salesman stops until he 

again is employed as a salesman by a licensed real estate broker.

(d) A licensee shall p r o mptly inform the commission of a change 

m  business a s s o c i a t i o n  that affects the status of the licensee's 

license unc'.er this section.



M A R RIAGE VOID.

W h e n  a marriage has been s o l e m n i z e d  in the state and the 

pl a i n t i f f  is a resident of the state, an action to declare the 

ma r riage v o i d  may be brought at any time. If the marriage has 

not been solemnized in the state, the action may be m a intained 

o n l y  w h e n  the pl a i n t i f f  has been a resident for at least one year 

before the commencement of an action.

Sec. 16.05.400. PERSONS EXEM P T  FROM LICENSE REQUIREMENT.

(a) A license is not r e q u i r e d  of a resident or nonre s i d e n t  

p e r s o n  under the age of 16 years for sport fishing nor shall a 

license be required of any r e s i d e n t  under the age o f  16 for 

h u n t i n g  or trapping.

(b) A sport fishing, hunting or trapping license is not required 

of a resid e n t  who is 60 years of age or more and has been a 

resident for 30 consecutive years or more. The commis s i o n e r  of 

revenue shall issue a permanent identification card with o u t  

charge to persons w h o  q u a l i f y  by age and residence and who 

complete the forms required by the commissioner for 

implemen t a t i o n  of this subsection. A person who is issued a 

permanent identification card under this subsection shall have it 

in his p o s session while sport fishing, hunting or trapping.

Sec. 16.05.940. DEFINITIONS. 

In AS 16.05.010 - 16.05.950

rvMsJ



(1) "a board" means either the Board of Fisheries or the Board 

of Game?

(2) "commercial fisherman Means an individual w h o  fishes 

c o mmercially for, takes, or attempts to take fish, shellfish, or 

other fishery resources of the state by any means, and includes 

every individual a b o a r d  a boat operated for fishing purposes who 

partic i p a t e s  d i r ectly or indirectly in the taking of these raw 

fishery products, w h e t h e r  participation is on shares or as an 

employee or otherwise; however, this definition does not apply to 

anyone aboard a licensed vessel as a visitor or guest who does 

n o t  directly or i n d irectly participate in the taking? and the 

term "commercial fisherman" includes the crews of tenders or 

o t h e r  floating cr a f t  used in transporting fish;

(3) "commercial fishing" means the taking, fishing for, or 

p o s s e s s i o n  oj£ fish, shellfish, or other fishery resources with 

the intent of disposing of them for profit, or by sale, barter, 

trade, or in commercial channels; the failure to havfc a valid 

subsistence permit in possession, if required by statute or 

regulation, is considered prima facie evidence of commercial 

fishing if commercial fi:hing gear as specified by regulation is 

i nvolved in the taking, fishing for, or possession of fish, 

shellfish or other fish resources;

(4) "commissioner" means the commissioner of fish and game, 

unless specifically provided otherwise;

(5) "department" means the D e p artment of Fish and Game unless 

specifically provided otherwise;



(6) "fish" means any species of aquatic finfish, invertebrates 

and amphibians, in any stage of their life cycle, found in or 

introduced into the state;

(7) "fish or game farming" means the business of propagating, 

breeding, raising, or producing fish or game in captivity for the 

p urp o s e  of m a r keting the fish or game or their products, and 

"captivity" means having the fish or game under positive control, 

as in a pen, pond, or an area of land or water w h i c h  is 

c o m p l e t e l y  e n c l o s e d  by a ge n e r a l l y  escape-proof barrier;

(8 ) "fur dealing" means engaging in the business of buying, 

selling, or trading in animals skins. The term does not apply to 

a hunter or trap p e r  selling the animal skins he has legally 

taken, or to a person, other than a fur dealer, purchasing animal 

skins for his own use;

(9) "game" means any species of bird and mammal, including a 

feral domestic animal, found or introduced in the state, except 

domestic birds and mammals; and game may be c l a ssified by 

regulation as big game, small game, fur bearers or other 

c a tegories c o n sidered essential for carrying out the intention 

and purposes of AS 16.05.010 - 16.05.950;

(10) Repealed by sec. 2 ch 32 SLA 1968;

(11) "hunting" means the taking of game under AS 16.05.010 -

16.05.950 and the rules and regulations promulgated under it;

(12) "nonresident" means a person who is not a resident;

(13) "operator" means the individual by Jaw made responsible for

the operation of the vessel;



(14) "resident" means a person w h o  for 12 consecutive months has 

m a i n t a i n e d  a p e r manent place of abode in the state and who has 

c o n t i n u a l l y  m a intained his voting residence in the state; and in 

the case of a partnership, association, joint stock company, 

trust, or corporation, "resident" means one that has its main 

office or headquarters in the state; however, a member of the 

m i l i t a r y  service who has been stationed in the state for the 

p r e c e d i n g  12 consecutive months is a resident for the purposes of 

AS 16.05.010 - 16.05.950, and the dependent of a resident member 

of the military service, who has been living in the state for the 

p r e c e d i n g  year is a resident for the purposes of AS 16.05.010 -

16.05.950, and a person who is an alien but who for one year has 

m a i n t a i n e d  a p e r m a n e n t  place of abode in the state is a resident 

for the purposes of AS 16.05.010 16.05.950;

(15) "seizure" means the actual or constructive taking or 

p o s s e s s i o n  of-real or personal property subject to seizure under 

AS 16.05.010 - 16.05.950 by an enforcement or investigative 

o f f i c e r  charged with enforcement of the fish and game laws of the 

state;

(16) "sport fishing" means the taking of or attemptinc to take 

for personal use, and not for sale or barter, any fresh water, 

marina, or anadromous fish by hook and line held in the hand, or 

by hook and line with the line attached to a pole or rod which is 

h e l d  in the hand or closely attended, or by other means defined 

by the Board of Fisheries;

(17) "subsistence fishing" means the taking, fishing for, or 

pos s e s s i o n  of fish, shellfish, or other fisheries resources for 

s u b s i s t e n c e  uses w i t h  gill net, seine, fish wheel, long line, or 

other means defined by the Board of Fisheries;



(18) "take" means taking, pursuing, hunting, fishing, trapping, 

or in any manner disturbing, capturing, or k i l ling or attempting 

to take,., pursue, hunt, fish, trap, or in any m a n n e r  capture or 

kill fish or game;

(19) "taxidermy" means tanning, mounting, processing, or other 

t r e a t m e n t  or p r e p a r a t i o n  of fish or game, or any part of fish or 

game, as a trophy, for m o n etary gain, including the receiving of 

the fish or game or parts of fish or game for such purposes;

(20) "trapping" means the taking of mammals d e c l a r e d  by 

r e gulation to be fur bearers;

(21) "vessel" means a floating craft powered, towed, rowed, or 

otherwise propelled, w h i c h  is used for delivering, landing, or 

taking fish w i t h i n  the j u r i s d i c t i o n  of the state, but for the 

purposes of AS 16. 0 5 . 0 1 0  - 16.05.950 does not include aircraft;

(22) "visitor" means a n o nresident or alien tempo r a r i l y  

sojourning in the state as a v i s i t o r  or tourist;

(23) "aquatic plant" means any species of plant, excluding the 

rushes, sedges and true grasses, growing in a marine aquatic or 

intertidal habitat;

(24) "fish derby" means a contest in which prises are awarded 

for catching fish;

(25) "fishing d e r b y  association" means a civic, service or 

charitable o r g a n i z a t i o n  in the state, not for p e c uniary profit, 

w h o s e  primary p u r p o s e  is to p r o mote interest in fishing for 

recreational purposes and which has been in existence for five 

years before applying for a perm i t  under AS 16.05.010 -
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16.05.950, but does not include an o r g a n i z a t i o n  formed or

operated for gaming or gambling purposes.

(26) "subsi s t e n c e  uses" means the customary and traditional uses 

in Alaska of wild, renewable resources for direct personal or 

family c o n s u m p t i o n  as food, shelter, fuel, clothing, tools, or 

transportation, for the making and selling of handicraft articles 

out of nonediblo by-products of fish and w i l d l i f e  resources taken 

for personal or family consumption, and for the customary trade, 

barter or sharing for personal or family consumption; for the 

purposes of this paragraph, "family" means all persons related by 

blood, marriage, or adoption, and any person living w i t h i n  the 

household on a p e r m a n e n t  basis?

(27) "barter" means the exchange or trade of fish or game, or

their parts, taken for subsistence uses

(A) for ot h e r  fish or game or their parts; or

(B) for oth e r  food or for nonedible items other than money if

the exchange is of a limited and noncommercial nature;

(28) "domestic mammals" include musk oxen, bison and reindeer, 

if they are lav/fully owned.

(29) " n o nresident alien" means a p e r s o n  v/ho is not a citizen of 

the United States and whose permanent place of abode is not in 

the United States.

Sec. 16.10.310. POWERS OF THE DEPARTMENT,

(a) The d e p a r t m e n t  may

(1) make loans to

<



\n. i j-uuiv luudj. cammercis.i n s h e r m e n  w h o  have been state 

res iden ts for a continuous period of five years immediately

p r e c e d i n g  tne date of a p p l i c a t i o n  for a loan under AS 16.10.300 -

1 6 . 1 0 . 3 7 0  and have had a c r e w m e m b e r  or commercial fishing license 

un 1 AS 16.05.480 or a p e r m i t  under AS 16.43 for any one of the 

p a s t  five years, and w h o  actively participated in the fishery 

d u r i n g  that period, for the purch a s e  of entry permits;

(B) an individual who has been a state resident for a continuous 

p e r i o d  of five years i m m ediately preceding the date of • 

a p p l i c a t i o n  for a loan under AS 16.10.300 - 16.10.370, w h o  (i) 

b e c a u s e  of lack of training or lack of employment opportunities 

in the area of residence does not have occupational opportunities 

a v a i l a b l e  oth<-- than commercial fishing; or (ii) is economically 

d e p e n d e n t  on commercial fishing for a livelihood and commercial 

f i s hing has b e e n  a traditional w a y  of life for the individual in 

Alaska, for -the repair, r e s t o r a t i o n  or upgrading of existing 

v e s s e l s  and gear, for the p u r chase of entry permits and gear, and 

for the c o n s t r u c t i o n  and purchase of vessels;

(C) corporations, partnerships, or joint ventures, 100 percent 

of w h i c h  are owned by individual commercial fishermen who have 

b e e n  state residences for a continuous period of five years 

i m m e d i a t e l y  preceding the date of application for a loan under AS 

16.10.310(a)(1)(B) and have had a crewmember or commercial 

fishing license under AS 16.05.480 or a permit under AS 16.43 for 

a n y  one of the past five years, and w h o  actively partic i p a t e d  in 

the fishery during that period, for the repair, restoration or 

u p g r a d i n g  of existing vessels and gear, for the purchase of gear, 

and for the c o n s t r u c t i o n  and purchase of vessels;



necessary;

(3) adopt regulations necessary to carry out its functions;

(4) e s t ablish a m ortization plans for r e p ayment of loans, which 

m a y  include extensions for poor fishing seasons or for adverse 

mar k e t  conditions for Alaskan products;

(5) enter into agreements w i t h  private lending institutions, 

o t h e r  state agencies, or agencies of the federal government, co 

carry out- the purposes of AS 16.10.300 - 16.10.370;

(6) enter into agreements with other agencies or organizations 

to create an outreach program to make loans under AS 16.10.300 -

16.10.370 in rural areas of the state.

(b) The department shall consult w i t h  the D e p a r t m e n t  of Fish and 

Game on regulations and procedures estab l i s h e d  under this 

chapter.



Eligibility for loans.

(a) The c o m m i s s i o n e r  may purchase a mortgage or note under AS 

16.10.660(b) if it secures a loan to an individual who meets one 

of the requirements of (b) of this section and who

(1) has been a resident of Alaska for at least five years;

(2) does not q u a l i f y  for a loan for the purposes described in AS 

16.10.670 under a state loan program;

(3) has not "re v i o u s l y  participated in the loan program 

estab l i s h e d  in AS 16.10.650 - 16.10.720 or in any other state 

loan prog r a m  for the purposes described in AS 16.10.670; and

(4) meets the guidelines e s tablished by the commissioner to 

d e t ermine w h e t h e r  the applicant is reasonably likely to succeed 

as a commercial fisherman and be able to repay the loan.

(b) In addit i o n  to the requirements of (a)(1) (4) of this 

section, the commissioner may purchase a mortgage or not*e under 

AS 16.10.660(b) o n l y  if it secures a loan to an individual who 

demonstrates under guidelines e s t ablished by the commissioner 

that

(1 ) because of his lack of training or the lack of employment 

opportunities in the area in which he resides, he does not have 

occupational opportunities available to him other than commercial 

fishing; or



livelihood and commercial fishing has been a traditional way of 

life for him in Alaska.

(c) The commissioner may not refuse to purchase a mortgage or 

note from a private financial institution under AS 16.10.660(b) 

s o l e l y  because the applicant for the loan does not have a credit 

history.

(d) In determining w h e t h e r  the applicant is reasonably likely to 

be able to repay the loan under ( a ) ( 4) of this section, the 

p r i v a t e  financial insti t u t i o n  shall consider the applicant's 

income from commercial fishing and from other sources.

Sec. 16.35.130. BOU N T Y  N O T  TO BE PAID.

No bounty may be paid under secs. 50 - 120 of this chapter to a 

p e r s o n  w h o  for the immed i a t e l y  preceding year has not maintained 

a p e r m a n e n t  place of abode inside the game management unit or 

p a r t  of the game man a g e m e n t  unit in which the animal was taken 

and a bounty is paid, or to a person who has not c o n t i n u a .1 ly 

m ain t a i n e d  his legal residence in the state, or to a salaried 

e mployee of a federal or state agency which is engaged in fish or 

game protection, management, research activity, or to any person 

whose bounty claim results from a trophy hunt as publicly 

d e c l a r e d  by the Depa r t m e n t  of Fish and Game.

S e c . 18.55.330.

P r e ference to veterans.
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units in a housing proj e c t  for rent or sale to veterans. The 

of f e r  shall be by p u b l i c a t i o n  of reasonable notice in a newspaper 

circulated in the area in which the housing, p r o j e c t  is located. 

The authority shall set aside these units for rental or sale to 

veterans for at least 30 days following first p u blication of the 

notice before making them available to other residents. If, 

after an additional 30 days a unit remains unassigned, the 

a u t h o r i t y  may rent or sell it to any person in the state, 

provided that residents have first preference.

Sec. 18.55.470.

Definitions.

In AS 18.55.300 - 18.55.470

(1) "authority" means the Alaska State Housing Authority;

(2) "moderate cost" means a cost d e t ermined by the a u t hority 

w h i c h  is below the level at wh i c h  private e n t erprise is currently 

building a needed v o l u m e  of reasonably safe and sanitary 

dwellings for sale in the locality involved;

(3) "moderate rental" means a rental rate d e t ermined by the 

authority whi c h  is below the level at w h i c h  the dwellings are 

currently being o f f e r e d  for rent by private persons in the 

locality involved;

(4) "resident" means a pers o n  who has lived in the state 

^ ^ ntinuously for any one year;



m i l itary service of the United States who has at any time resided 

c o n t i n u o u s l y  for at least a year in the state and w h o  served in 

the armed forces of the United States for at least 90 days or 

w h o s e  service w a s  for less than 90 days because of injury or 

d i s a b i l i t y  i n c urred in the line of duty, between (A) September 

16, 1940 and J u l y  25, 1947; (B) June 25, 1950 and J a n u a r y  31, 

1955; or (C) A u g u s t  4, 1964, and a date s i x  months after the 

t e r m i n a t i o n  of hostilities involving forces of the United States 

in Viet Nam; "veteran" also includes the spouse or widow or 

w i d o w e r  of a veteran.



E l i g i b i l i t y  f o r  v e t e r a n s '  i n t e r e s t  r a c e s .

The following persons are eligible veterans for the purposes of 

AS 18.56.098(g) a n d  ( h ) :

(1) a p e r s o n  w h o  serv e d  in the armed forces of the United States 

for 90 days or nore, or w h o s e  service was for less than 90 days 

b e c a u s e  of injury or d i s a b i l i t y  incurred in the line of duty, 

a f t e r  April 6, 1917,

(A) w h o  at the time of in d u c t i o n  into the service was a resident 

of the t e r ritory or state, who had been a resident for not less 

t h a n  one year i m m e d i a t e l y  before his induction, and w h o  returned 

to the t e r ritory or state w i t h i n  one year after discharge as a 

r e s i d e n t  w i t h  the in t e n t i o n  of remaining in the territory or 

state; or

(B) who, not be i n g  a bona fide resident of the territory or 

state at the time of entry into the service, has been a resident 

o f  the territory or state for at least one year at the time of 

the loan a p p l i c a t i o n  and has been a resident of the territory or 

sta t e  for at least five years? and

(C) whose discharge was under honorable conditions;

(2) the widow or w i d o w e r  of a memb e r  of the armed forces or an 

eligible v e t e r a n  if

(A) the member or v e t e r a n  was a resident of the territory or 

state for one year before i n d uction into the service;



(B) the memb e r  or veteran served in the armed forces for at 

least 90 days after April 6, 1917; and

(C) his discharge was under honorable conditions;

(3) a per s o n  who has served in the Alaska Army National Guard, 

the Alaska Air National Guard, or the Alaska Naval Militia or who 

has served in a reserve unit of the United States armed forces in 

Alaska if the reserve unit required, as a minimum, one w e e k e n d  

each month of d u t y  and 15 consecutive days of active duty 

training each year for not less than five years and whose 

discharge was under honorable conditions.

Sec. 21.06.250. FEES AND LICENSES.

(a) The d i r e c t o r  shall collect required fees in advance. The 

fees are a's' follows:

(1) certificate of authority

(A) for filing an application for certificate of authority, 

articles of incorporation and other charter documents, bylaws, 

financial statement, examinat.ion report, power of attorney to the 

director, and all other documents and filings required in 

c o n n e c t i o n  w i t h  such application, and for issuance of an original

certificate of authority, if issued domestic insurers .........

$100 foreign insurers .........  100

(B) annual c o n t i n u a t i o n  of certificate of authority .........  $

65

(C) r e instatement of certificates of a u t hority ......... $ 65

(D) amending certificate of authority  ..... $ 10



,  a —•*>— w w* u*. w x w j .cz a ui. u i u u i p o r a t i o n , domestic a n ci

foreign i n s u r e r s ................ $ 10

(3) filing bylaws or amendments thereto, w h e r e  required .........

$ 10

(4) filing annual statement of insurer, other than as part of

a p p l i c a t i o n  for original c e r tificate of authority ............... $

10

(5) general agent or agent license, property, casualty, surety, 

title insurance agents, and including d i s a b i l i t y  insurance 

w i t h o u t  additional license or fee w h e n  w r i t t e n  by property, 

casualty, or surety insurer oth e r w i s e  represented by the general 

agent or agent

(A) a p p l i c a t i o n  for original license, and including issuance of 

license, if issued,

(i) individual   $ 35

(ii) firm or c o r p o r a t i o n .........  7 5

(B) annual renewal or c o n t i n u a t i o n  of license

(i) i n d i v i d u a l   $ 35

(ii) firm or c o r p o r a t i o n .........  75

(C) a p p o i n t m e n t  of agent or general agent, each insurer .........

$ 5

(D) annual renewal of a p p o i n t m e n t  of general agent or agent, 

each i n s u r e r ................ $ 5

(E) temporary license  ......  (i 35



(6) nonre s i d e n t  general agent or agent's license

(A) i n d i v i d u a l .........  $ 75

(B) firm or c o r p o r a t i o n .........  $150

(C) annual renewal or c o ntinuation of license .........  $ 75

(7) broker license

(A) a p plication for original license and including issuance of 

license if issued - resident

(i) all line b r o k e r ..........  $100

(ii) p r o p e r ty-casualty broker ......... 75

(iii) life-disability broker .........  75

(B) annual-renewal or contin u a t i o n  of license r e s ident

(i) all line b r o k e r ..........  $100

(ii) p roperty-casualty broker ......... 75

(iii) life-disability broker .........  75

(C) application for original license and including issuance of 

license, if issued - nonresident

(i) all line b r o k e r ..........  $250

(ii) p r o p e r ty-casualty broker ..........  150

(iii) life-disability broker ..........  150

(D) annual renewal or continuation of license nonresident

(i) all line b r o k e r ..........  $250
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(ii) p r o p e r t y - c a s u a l t y  broker .........  150

(iii) life-disability broker ............... 150

(8) solicitor license

(A) a p plication for original license, including issuance of 

license if i s s u e d  $ 15

(B) annual c o n t i n u a t i o n  of license   $ 15

(9) general agent or agent license, life, disability insurance 

a n d  annuities

(A) a p plication for original license, including issuance of 

license, if issued,

(i) individual ..........  $ 35

(ii) firm ojr c o r p o r a t i o n .........  75

(B) annual renewal or continuation of license,

(i) i n d i v i d u a l ........... $ 35

(ii) firm or c o r p o r a t i o n .........  75

(C) appointment of general agent or agent, each insurer $ 5

(D) annual renewal of appointment of general agent or agent, 

each i n s u r e r ........... $ 5

(10) examination for license as general agent, agent, broker, 

solicitor or adjuster, each examination .........  $ 10

(11) surplus line broker license



(A) appli c a t i o n  for original license and for issuance of 

license, if issued - resident ...........  $100

(B) a p p l i c a t i o n  for original license and for issuance of license 

if issued - n o n r e s i d e n t ........  $300

(C) annual renev/al or contin u a t i o n  of license resident

 $100

(D) annual renev/al or contin u a t i o n  of license nonresident 

.......... $300

(12) adjuster license

(A) appl i c a t i o n  for original license and for issuance of license 

if issued - r e s i d e n t ........ $ 35

vB) annual renewal or contin u a t i o n  of license r e s i d e n t ..........$

35

(C) a p p l i c a t i o n  for original license ar.d for issuance of 

license, if issued - n o n r e s i d e n t .......... $ 75

(D) annual renewal or contin u a t i o n  of license nonresident 

......... $ 75

(13) insurance v e n d i n g  machine license, each machine, each year 

.........  $ 35

(14) for issuing any other c e r tificate required or permissible 

under lav; ........... $ 5

(15) for accepting service of process .........  $ 5

(16) for copy of insurance code, actual printing cost plus 

postage;



(17) for copy or insurance report, actual printing cost plus 

postage;

(18) for any p r i nted material furnished by the director not 

m e n t i o n e d  above, the d i r ector may charge the actual cost of 

p r i n t i n g  plus handling and postage;

(19) for limited license (travel insurance agent) .........  $ 25

(20) R e p e a l e d  by sec. 6 ch 113 SLA 1974, effective January 1, 

1975.

(21) rating bureaus (for a t h r ee-year license) ......... ' $100

(b) The director shall p r o mptly deposit with the commissioner of 

reve n u e  tc thu credit of the general fund of this state all fees 

received by him under this section.

Sec. 21.27.090. A G E N T  AND BROKER QUALIFICATIONS.

(a) To qualify for an agent or broker license an applicant m u s t  

c o m p l y  w i t h  this title and

(1) be 19 years of age or over, if an individual;

(2) if for a resident agent's or broker's license: be a bona 

fide resident for a period of not less than one year of 

continuous residency, immed i a t e l y  before issuance of license, and 

actually residing in Alaska; or if a corporation, be ether than 

an insurer and maintain a lawfully established place of business 

in this state, except as provided in AS 21.27.270;



(3) be empowered to be an agent or broker, as the case may be, 

u n d e r  its members' agreement, if a firm, or by its articles of 

incorporation, if a corporation;

(4) successfully pass any examination r e q u i r e d  under AS 

21.27.060;

(5) be a t r u s t w o r t h y  person;

(6) not intend to use or use the license for the purpose 

p r i n c i p a l l y  of w r i t i n g  controlled business, as defined in AS 

21.27.030;

(7) if for an agent license, be appointed as its agent by one c 

more authorized insurers, subject to issuance of the license;

(3) if for broker license, have had expe r i e n c e  either as an 

agent, solicitor, adjuster, general agent, broker, or as an 

e m p l o y e e  of insurers or representatives of insurers, or special 

e d u c a t i o n  or training of sufficient durat i o n  and extent 

r e a s o n a b l y  to satisfy the director that h'a possesses the 

c o m petence necessary to fulfill the responsioilities of broker.

(b) If the director finds that the applicant is qualified and 

that the license fee has been paid, he shall issue the license. 

Otherwise, the d i r e c t o r  shall refuse to issue the license.

Sec. 21.27.220. SOLICITOR'S QUALIFICATIONS.

A person is entitled to be licensed as a solicitor if he
J

(1) is a bona fide resid e n t  of Alaska and has been a continuous 

r e s ident for at least one year immediately before issuance of a 

license;



(3) intends to and does make the soliciting and handling of 

i nsurance b u s iness under his license his principal gainful 

occupation;

(4) is to r e p resent and be e m p l o y e d  by but one licensed agent 

broker;

(5) has p a s s e d  any examination required under this chapter;

(6) is o t h erwise qualified under this title.



Sec. 2 6 . 1 5 . 1 3 0 .  E L I G I B I L I T Y  F O R  L O A N S .

(a) Qualifications for loans under AS 26.15.010 26.15.160 are:

(1) persons who served in the armed forces of the United States 

for 90 days or more, or whose service was for less than 90 days 

b e c ause of injury or disability incurred in the line of duty, 

between April 6, 1917, and November 11, 1918, and beginning 

S e p t e m b e r  16, 1940, to N o v e m b e r  7, 1975, or in a combat zone 

during any period of armed conflict, who were separated from the 

armed forces with a discharge other than dishonorable, and

(A) who, at the time of induction into the service, were 

residents of the territory, who had been residents for not less 

than one year immediately before their induction, and who 

r e t u r n e d  _to the territory or state after discharge as residents 

w i t h  the intention of remaining in the territory or state; or

(B) who, not being bona fide residents of the territory before 

their ent r y  into the service, have been residents of the 

t e r ritory or stete for five or more years;

(2) persons who were dependent on a member of the armed forces 

or a v e t e r a n  of Wo r l d  W a r  II at the time of the member's or 

v e t eran's death, if

(A) the member or v e t e i ^  was a resident of the territory for 

one year before induction into the service; and

(B) he served in the armed forces for at least 90 days between 

September 16, 1940, and July 25, 1947, but no benefits for loans 

accrue to dependents of an enlistee or re-enlistee for time 

served af t e r  November 1, 1945, regardless of whether the
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e n l i s t m e n t  or r e e n l i s t m e n t  w a s  before or after N o v e m b e r  1, 1945; 

and

(C) he died before the official date of the t e r mination of that 

war; and

(D) his discharge w a s  not dishonorable;

(3) persons who have served in the Alaska Army National Guard or 

the Ala s k a  Air N a t i o n a l  G u a r d  or the Alaska Naval Militia for not 

less than six years and who have not received a discharge other 

than honorable.

(b) Dependents shall be unmarried and the deceased member of the 

ar m e d  forces or d e c e a s e d  vete r a n  shall have been their chief 

means of support and they shall be either a widow, widower, minor 

son, minor daughter, or mother, father, sister or brother 

incapable of self-rupport. Dependents shall be residents of the 

t e r ritory or state at the time of making application and intend 

to reside in the territory or state permanently. The rights of 

minor children may be exercised only if they have no surviving 

p a r e n t  and have an appointed guardian w h o  may apply on their 

behalf to secure a loan for their care, support, education or 

o t h e r  purposes me n t i o n e d  in AS 26.15.040 or to receive the bonus 

for those purposes.

Sec. 29.63.065. EXEMPTION.

(a) The real p r o p e r t y  owned and occupied by a resident 65 years 

of age or over, or the spouse, widow, widower, or minor heir of 

the original applicant, on which is located only his permanent 

abode which is a s i ngle-family residence, is exempt from (1)



special sewer assessments levied by a home rule or general law 

m u n i c i p a l i t y  aft e r  September 2, 1975 and (2) special water 

assessments levied by a home rule or general law municipality 

after S e p tember 2, 1975. Only one exemption may be granted with 

resp e c t  to the same property, and, if two or more persons are 

eligible for an exemption with respect to the same property, the 

parties shall decide between or among themselves whi c h  shall 

receive the benefit of the exemption. No real property may be 

exempted und e r  this subsection wh i c h  the munici p a l i t y  determines, 

after notice and hearing to the parties concerned, has been 

conveyed to the applicant primarily for the purpose of obtaining 

the exemption. The determination of the m u nicipality is 

appealable under AS 44.62.560 44.62.570.

(b) No e x e mption may be granted under this section except upon 

w r i t t e n  appli c a t i o n  for the exemption on a form prescribed by the 

state a s s e s s o r  for use by local assessors and in accordance with 

the following requirements:

(1) the c l a i m a n t  must file the initial application during the 

period of time between the date the ass e s s m e n t  roll is certified 

and the time of p a y m e n t  fixed by the assembly or council. W i t h i n  

one year of the date the assessment roll is certified the 

assembly or council for good cause shown may waive the claimant's 

failure to make cimely initial application for the exemption and 

authorize the assessor to accept the a p plication as if timely 

filed;

(2) a c l a imant receiving the exemption must file w i t h  the 

d e p artment by March 15 of each subsequent year a separate 

appli c a t i o n  p r o ving eligibility as of J a n uary 1 in order to 

retain the exemption. Within the same year the department for



good cause shown may wai v e  the claimant's failure to make timely 

ap p l i c a t i o n  and approve the a p p l i c a t i o n  as if timely filed;

(3) ii an application is filed w i t h i n  the required time under 

this subsection and is approved b y  the a s s e m b l y  or council, the 

e x e m p t i o n  shall be allowed in a c c o r d a n c e  w i t h  the provisions of 

this section. If a wai v e r  under this subsection is granted and 

the appl i c a t i o n  for exemption approved, the amount of any 

assessment, penalty or interest w h i c h  the claimant may have 

a l r e a d y  p a i d  o n  the a s s essment shall be refunded to him. The 

m u n i c i p a l i t y  may at any time require proof in the form considered 

n e c essary of the right and amount of an exemption claimed under 

this section.

(c) The state shall reimburse a home rule or general law 

m u n i c i p a l i t y  for the sewer and wa t e r  ass e s s m e n t  revenues which it 

w o u l d  receive but for the o p e ration of this section.

Reimbursement under this subsection is a lien in favor of the 

state against the property exempted to the extent of the 

a s sessment anainst the property exempted. Upon recordation in 

the recording offi c e  of the d i s trict in which the property 

exempted is located the lien is pr'.or and superior to other liens 

a g a i n s t  the property except for general taxes or oth e r  special 

assessments and may be enforced by lien ‘ foreclosure. The lien 

becomes immediately due and payable

(1) upon sale or other transfer of the property except to a 

spouse, widow, widower, or minor heir; however, if the property 

is transferred to a minor heir the lien becomes due and payable 

on the date the minor heir reaches the age of 25 years; or



(2) w h e n  p r o p e r t y  exempted un d e r  (a)(1) or (2) o f  this section 

receives more than one sewer c o n nection or more than one water 

connection; or

(3) w h e n  the claimant fails to prove eligibility under (b)(2) of 

this section.

(d) In this section

(1) "resident" means a pers o n  w h o  for 12 consecutive months has 

m a i n t a i n e d  his permanent place of abode in the state;

(2) "real property" includes, but is not limited to, mobile 

homes, w h e t h e r  classified as real or personal property for 

m u n i c i p a l  tax purposes.

(3) "minor heir" means a person who, at the time of transfer of 

the property, has not attained the ace of 19 years or who, il he 

has not attained the age of 22 years, is a full-time student at 

an educa t i o n a l  institution or a member of che armed forces of the 

United States.

Sec. 38.08.030. APPLICATIONS F O R  HOMESITE ENTRY; FEES.

(a) To qualify for a homesite en t r y  permit, an applicant shall

(1) at the time of appli c a t i o n  have attained the age of 18;

(2) submit proof acceptable to the commissioner that he is a 

re s i d e n t  of the state at the time of application, and that he has 

been a r e s i d e n t  of the state for not less than three years 

i m m e d i a t e l y  preceding the da his application was submitted, or 

that he has been a resident for 20 years cumulatively;



T T T ~ a g r e e - to c o m p l y  w i t h  the requirements for obtaining a patent 

to land set out under AS 38.08.060.

(b) F e e s  for filing an application may not exceed $10.

Sec. 39.25.155. VOCATIONAL SUBSTITUTION PROGRAM.

(a) It is the p u r p o s e  of this section to es t a b l i s h  a liberal 

s y s t e m  under w h i c h  Alaskan residents not employed by the state 

w h o  do not m e e t  the m i n i m u m  educational or experience criteria 

for state emp l o y m e n t  may demonstrate their abilities and achieve 

t e m p o r a r y  or p e r m a n e n t  state employee status. This program is 

i n t e n d e d  for use pr i m a r i l y  in remote or u n deremployed areas where 

t he o p p o r t u r‘ty to gain required hiring qualifications does not 

exist, but where there is a local need for employees with certain 

v o c a t i o n a l  skills. The provisions of this section apply 

n o t w i t h s t a n d i n g  the provisions of AS 39.25.150(3).

(b) The d i r e c t o r  of personnel shall e s t ablish vocational 

s tandards as alternatives for educational or experience levels 

now r e q u i r e d  for nonprofessional occupational areas under the 

state personnel sys t e m  and Incorporate these alternatives into 

the state c l a s s i f i c a t i o n  pl^i..

(c) Applicants shall be placed on eligible lists for the 

v o c a t i o n a l  c l a s s i f i c a t i o n  indicated in their applications 

su b mitted to the d i v i s i o n  of personnel in the order of their 

relative ranking based on an assessment of their technical 

ability, place of residence and without written examination. 

A p t itude or occupa t i o n a l  tests may be given if a position 

requires a specific ability.



(d) The direc t o r  of personnel shall e s t a b l i s h  rates of pay for 

the selected vocational substitution classifications in relation 

to the beginning entry classification pay rates. However, 

voc a t i o n a l  substitution personnel may not be classified lower 

chan one pay range below the range to w h i c h  the classified 

position is allocated.

(e) Tho d i r ector of personnel shall embody a concept combined of 

technical ability, place of residence, local hire and area 

u n employment in the personnel rules to a c c omplish the intent of 

this section.

(£) Applicants selected under this section are subject to the 

provisions of AS 39.25.160.

(g) In this section "resident" means a per s o n  w h o  has been 

d omiciled T.n Alaska for at least one year immediately before 

filing his application.



(a) N o t w i t hstanding any other provisions in this chapter, 

e x t r a c t i n g  industries shall meet the following provisions of this 

section as a c o n dition of qualifying for a tax credit set out in 

this chapter.

(1) A p e r s o n  seeking tax credit status under this chapter shall 

set up and m a i ntain an on-the-job training program approved by 

the Dep a r t m e n t  of La b o r  aimed at qualifying Alaska residents 

p r e s e n t l y  lacking in the requisite technical skills of the 

a c t i v i t y  carried on. This training program shall be geared so 

that Alaska residents comprise 50 per cent of the employees at 

the end of the first year of tax credit. Alaska residents shall 

c o m prise 60 per cent of the employees at the end of the second 

y e a r  of tax credit and 70 per cent at the end of the third year 

of tax credit.

(2) The d e p artment shall set up procedures to be followed by the 

person seeking tax credit status sender this section and shall 

c e r t i f y  to the Dep a r t m e n t  of Commerce and Economic Development 

those persons qualifying for this status. In no case may the 

D epa r t m e n t  of Commerce and Economic Development grant tax credit 

status to a person coming under the provisions of this section 

w i t h o u t  first receiving certification from the d e partment nor 

continue this status after revocation of c e rtification by the 

department.

(3) The department shall nold formal hearings for those persons 

to whom it denies certification. The purpose of these hearings 

is to hear evidence on the reasons for a person failing to 

qualify under this section. In order to obtain a reversal of the

,ec. 43.26.095. E X T RACTING INDUSTRIES.



—  --------------.---------------------------------------------------- y /

denial, the p e r s o n  denied c e r t i f c a t i o n  m u s t  show by convincing 

evidence that he is unable to comply w i t h  this section because

(A) the speci f i c  activity engaged in requires a greater 

percentage of trained personnel than the guidelines for r e s ident 

hiring permits and these trained pe r s o n n e l  are not available 

w i t h i n  the state in great enough number to make out-of-state 

r e c r u i t i n g  unnecessary; or

(B) even though the person applying for tax credit status has 

set up an o n - t h e - j o b  training program a p p roved by the department, 

he has been unable to meet the resid e n t  guideline requirements 

due to the i n a bility of the local labor market to supply enough 

trainable p^*sonnel.

(4) A p e r s o n  c e r tified for tax credits status w h o  subsequently 

fails to comply w i t h  the training and hiring practices set out in 

this section, upon a finding by the d e p a r t m e n t  of this failure, 

forfeits this status. However, if the person seeking tax credit 

status, w i t h i n  a reasonable time during the first year of 

exemption, has made application to the d e p artment for a hearing 

to show cause w h y  he will be unable to comply w i t h  the training 

and hiring provisions of this section and the department 

dete r m i n e s  that the failure is excusable under this section the 

depa r t m e n t  shall permit a maximum of six months to comply with 

the training and hiring practices before w i thdrawing 

ce r t i f i c a t i o n  and causing the credit to lapse. Extensions of 

time for compliance shall be added on to the overall time 

requirements in the second and third years so that a person need 

not comply w i t h  the higher percentages until the e x p iration of 

his extension plus the year allowed in this section.



(5) A p e r s o n  having certifi c a t i o n  revoked under (4) of this 

s ection may apply to the d e p artment for a hearing to show cause 

for r e c e r t i f i c a t i o n  w i t h i n  six months of the revocation.

(b) In this section

(1) "department" means the D e p a r t m e n t  of Labor;

(2) "extracting industry" means an industry which processes, 

severs, h a r v e s t s  cr extracts a natural resource of the state as a 

primary a c t i v i t y  of the industry;

(3) "resident," at the er-.d of the first year of tax credit, 

means a person who has been do m i c i l e d  in Alaska for at least one 

year i m m e d i a t e l y  before the granting of the tax credit to the 

business; "resident," at the end of the second and third year of 

tax credit, means a person w h o  has been domiciled in Alaska for 

at least o n e _ y e a r  either immediately before the granting of the 

tax credit to the business or after the granting of the tax 

credit to the business.

(c) A p e r s o n  holding a tax credit granted before the effective 

date of this section is not subject to the provisions of this 

section.

Sec. 44.81.210. POWERS OF THE BANK.

(a) The bank may

(1) make variable rate or fixed rate loans to individuals who 

are residents and who are engaged in commercial agriculture or 

fishing, including harvesters, processors, suppliers and 

marketers, or to corporations, partnerships or joint v e n tures

7 c'*'
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i n t e r e s t  of w h i c h  is beneficially owned by residents of the state 

a n d  a m a j o r i t y  of the owners of w h i c h  are residents of the state, 

if the recipient of the loan is a member of the bank; however, 

the bank may make a loan under this par a g r a p h  to a corporation, 

partnership, or joint vent u r e  for the purchase of a new or 

e x i s t i n g  fishing vess e l  or for the repair or renovation of an 

existing fishing vessel, the primary purpose of wh i c h  is to

c o m m e r c i a l l y  h a r v e s t  fishery resources, only if the corporation,

partnership, or joint v e n t u r e  is wholly owned and controlled by 

r e s i d e n t s  of the state and if the recipient of the loan is a 

m em b e r  of the bank.

(2) make and alter bylaws necessary or desirable to carry out 

its corporate functions;

(3) establish a m o r t i z a t i o n  plans for repayment of loans, which 

may include extensions for poor fishing or farming seasons, or 

for adverse mar k e t  conditions for Alaskan products;

(4) enter into agreements with regional institutions of the 

federal farm credit system, private lending institutions, and 

o t h e r  state agencies or agencies of the federal government, to 

c a r r y  out the purpose® of AS 44.81.010 - 44.81.350;

(5) adopt, alter, and use a corporate seal;

(6 ) sue and be sued in the name of the bank;

(7) issue bonds to carry out any of its corporate purposes and 

powers;

(3) sell, lease as lessor or lessee, exchange, donate, convey or 

e n c u m b e r  in any manner by mortgage or by creation of any other



w h i c h  it has an interest, when, in the judgment of the board of 

directors, the action is in furtherance of its corporate 

purposes?

(9) incur secondary liability by guaranty or endorsement of the 

obligations of another corporation or legal entity when, in the 

j u d g m e n t  of the board of directors, the action is in furtherance 

of its corporate purposes?

(10) make loans as provided in (1) of this section in 

par t i c i p a t i o n  w i t h  financial institutions, and e s t ablish and 

regulate the terms of the loans?

(11) make contracts and execute instruments necessary or 

c o n v e n i e n t  in the exercise of its corporate powers?

(12) acquire by purchase, lease, bequest, devise, gift, the 

satis f a c t i o n  o f debts, or the foreclosure of mortgages, and hold, 

maintain, use, operate, and convey real or personal property?

(13) borrow money and issue secured and unsecured evidence of 

indebtedness for a corporate purpose or to fund, refund, pay, or 

discharge o u tstanding obligations, and enter agreements and 

contracts c o ncerning these obligations? .

(14) secure the p a y m e n t  of its obligations by pledge or mortgage 

or other lien on its contracts, revenues, income, or property?

(15) appoint officers, employees, trustees for certificate 

holders, and agents, and prescribe their powers and duties?

(16) provide technical services to members of the bank? for the 

purpose of this paragraph, "technical services" includes services



that w i l l  enhance the ability of the member to obtain financial 

a s s i s t a n c e  from the bank;

(17) make loans, as p r o v i d e d  in (1\' of this section, secured by 

liens subordinate to valid first liens and security agreements 

g r a n t e d  to a private lending institution?

(13) p a r t i c i p a t e  w i t h  state departments and agencies in 

f orm u l a t i n g  policy and in planning for the development of 

c o m m e r c i a l  fishing and agriculture in the state?

(19) do w h a t  is necessary ii; desirable to carry out the 

c o r porate purposes and powers expressed or implied in AS 

44.81.010 - 44.81.350?

(20) make loans individual commercial fishermen for limited 

entry permits; a loan under this paragraph may be. made only to an 

i ndividual commercial fisherman w h o  has been a state resident for 

a c o n tinuous period of five years immediately preceding the date 

of a p p l i c a t i o n  for the loan and w h o  has had a crewmember or 

c o mmercial fishing license un d e r  AS 16.05.480 or a permit under 

AS 1 6 . 43.010 - 16.43.380 for any one of the past five years, and 

who has a c t i v e l y  p a rticipated in the fishery during that period; 

loans made under thir par a g r a p h  are subject to the p r o visions of 

AS 44.81.230?

(21) in d e m n i f y  a director, officer or employee of the ba.ik and 

his heirs, executors and administrators against all liabilities 

and r e l a t e d  expenses including, but not limited to, court costs 

and a t t o r n e y  fees, judgments, and the cost of reasonable 

settlements, incurred by him in connection with or arising out of 

an action or proceedint' brought against him because of an act or 

o m i s s i o n  in the performance of his official duties as director,



director, officer or employee at the time the expenses or 

liabilities are incurred?

(22) accept the pledge of a limited entry per m i t  as s e c urity for 

a loan made under AS 44.81.010 44.81.350 for the repair, 

restoration, or improvement of a commercial fishing vessel or 

commercial fishing gear, or for the c o n s t r u c t i o n  or purohasr of a 

commercial fishing vessel, subject to the conditions set out in 

AS 44.81.230 - 44.81.250 on pledges of limited en t r y  permits.

(b) The provi.sions of ( a ) (21) of this section do not authorize 

the bank to indemnify a director, officer or employee of the bank 

w h o  is adjudged liable for negligence or m i s conduct in the 

performance of his official duties.

Sec. 44.81.220. TRANSITION.

Notwithstanding the provisions of AS 10.15.005, upon the 

r e p urchase of all the nonvoting, p r e ferred shares initially 

issued by the bank and purchased by agencies of the state,, tne 

provisions of AS 44.81.010 - 44.81.350 lapse and the bank may 

proceed to operate solely as a private cooperative c o r p o r a t i o n  

under the terms of its bylaws and the provisions of AS 10.15.010 

- 10.15.600.
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