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T h e  H o n o r a b l e  M i t c h  A b o o d  
A l a s k a  S t a t e  L e g i s l a t u r e  
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D e a r  R e p r e s e n t a t i v e  A b o o d :  Re: M a g i s t r a t e  R e t i r e m e n t
H o u s e  B i l l  279

I r e s p e c t f u l l y  a s k  for y o u r  "do p a ss" r e c o m m e n d a t i o n  on 
t h e  s u b j e c t  bill. I s p o k e  w i t h  R e p r e s e n t a t i v e  S h u l t z  a few d a y s  
a g o  a n d  he r e c o m m e n d e d  t h a t  I w r i t e  to you, as C h a i r m a n  for the 
S t a t e  A f f a i r s  C o m m i t t e e .

I w a s  p r e s e n t  a t  a t e l e c o n f e r e n c e  M a r c h  25 t h  at A n c h o r a g e ,  
w h e r e  t w o  o f  o u r  m a g i s t r a t e s  a n d  a d i s t r i c t  j u dge g a v e  t e s t i m o n y  
to S e n a t o r  Ray a n d  t h e  s e n a t e  j u d i c i a r y  c o m m i t t e e .  D u r i n g  th a t  
c o n f e r e n c e  A P E A  e n t e r e d  t h e i r  o p p o s i t i o n ,  to w h i c h  I l a t e r  r e s p o n d e d  
b y  l e t t e r  to S e n a t o r  R a y  a n d  e n c l o s e  a c o p y  for y o u r  i n f o r m a t i o n .

In a d d i t i o n ,  a r e p r e s e n t a t i v e  of t h e  S t a t e  D i v i s i o n  of 
R e t i r e m e n t  and B e n e f i t s  a d v i s e d  it w o u l d  c o s t  the s t a t e  $ 6 2 5 , 0 0 0  
to i n c l u d e  the m a g i s t r a t e s  in the j u d i c i a l  r e t i r e m e n t  system. 
I n a s m u c h  as I h a v e  no  c o n c e p t i o n  o f  w h a t  is i n v o l v e d  to a d m i n i s t e r  
a r e t i r e m e n t  s y s t e m ,  I h a v e  w r i t t e n  to t h a t  d i v i s i o n  for a c o s t  
b r e a k d o w n .  If t h i s  f i g u r e  is a c c u r a t e ,  I w o n d e r  at the c o s t  to 
the s t a t e  for t h e  h i g h - s a ? a r i e d  p e o p l e  t h a t  a r e  p r e s e n t l y  p a r t i c i­
p a t i n g  in t h a t  system.

I r e a l i z e  t h a t  y o u  h a v e  m a n y  o t h e r  i s s u e s  to d e c i d e  this 
s e s s i o n ,  h o w e v e r ,  I m u s t  a s k  t h a t  y o u  g i v e  c o n s i d e r a t i o n  to o u r  
m a g i s t r a t e  a s s o c i a t i o n ' s  r e q u e s t .  W e  h a v e  h a d  b i l l s  s u b m i t t e d  in 
p r i o r  years, a n d  as y o u  m a y  or m a y  n o t  know, w e  ha v e  b e e n  d e e p l y  
d i s a p p o i n t e d  t h a t  n o n e  of t h o s e  b i l l s w e r e  en a c t e d .  H o p e f u l l y ,  
w i t h  y o u r  help, as w e l l  as the m e m b e r s  of y o u r  c o m m i t t e e ,  this 
w i l l  b e  the y e a r  t h e  l e g i s l a t u r e  a c t s  in o u r  favor.

T h a n k  y o u  for y o u r  c o n s i d e r a t i o n .

E n c l o s u r e  S i n c e r e l y ,
Copy: H o n o r a b l e  B i l l  R a y  j  y s

I r i s  A. L a t h r o p

P. S. P l e a s e  feel free to c o p y  this le t t e r  for d i s t r i b u t i o n  
to o t h e r  h o u s e  m e m b e r s .
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I r e s p e c t f u l l y  r e q u e s t  y o u r  " d o  p a s s "  r e c o m m e n d a t i o n  
for t h i s  s u b j e c t  b i l l  a n d  w i s h  to t h a n k  y o u  f o r  t h i s  t e l e c o n f e r e n c e .

In r e s p o n s e  to  AP.EA's o p p o s i t i o n ,  I w i s h  t o  p o i n t  o u t  
s o m e  d i f f e r e n c e s  b e t w e e n  s t a t e  e m p l o y e e s  a n d  m a g i s t r a t e s .

1) M o s t  s t a t e  e m p l o y e e s  w o r k  3 7 - 1 / 2  h o u r  w e e k s  a n d  a r e  
p a i d  o v e r t i m e .  M a g i s t r a t e s  w o r k  3 7 - 1 / 2  h o u r s  p l u s  
a n y  n u m b e r  o f  h o u r s  o v e r t i m e  a n d  o n - c a l l  d u t y  24 h o u r s  
per day, s e v e n  d a y s  p e r  w e e k  a n d  are n o t  p a i d  o v e r t i m e .

2) S t a t e  e m p l o y e e s  c a n  b e  u n i o n  m e m b e r s .  M a g i s t r a t e s 
c a n n o t .

3) M o s t  s t a t e  e m p l o y e e s  d o  n o t  h a v e  t o  a b i d e  b y  t h e  
C o n f l i c t  of I n t e r e s t  Law. M a g i s t r a t e s  m u s t .

4) M o s t  s t a t e  e m p l o y e e s  c a n  c o n t r i b u t e  t o  t h e i r  c h o i c e  
of p o l i t i c a l  p a r t i e s  a n d  c a n d i d a t e s .  M a g i s t r a t e s  
c a n n o t .

5) M o s t  s t a t e  e m p l o y e e ' s  f a m i l i e s  (if any) d o  n o t  h a v e
to a b i d e  by the c o n f l i c t  l a w  a n d  the j u d i c i a l  c a n n o n s .  
M a g i s t r a t e ' s  f a m i l i e s  m u s t  a b i d e  b y  b o t h .

In a d d i t i o n ,  a n y  o f  the s t a t e  e m p l o y e e s  t h a t  m a y  b e  b o u n d
b y  e i t h e r  the c o n f l i c t  l a w  o r  j u d i c i a l  c a n n o n s  e a r n  s a l a r i e s  w h i c h  
e n a b l e  t h e m  to p r o v i d e  for t h e i r  r e t i r e m e n t  y e a r s .  M a g i s t r a t e  s a l a r i e s  
are, in m o s t  cases, le s s  t h a n  h a l f  o f  t h o s e  s t a t e  e m p l o y e e s . In 
a d d i t i o n ,  m a n y  of  t h o s e  s t a t e  e m p l o y e e s  h a v e  the u s e  o f  s t a t e  v e h i c l e s .  
M a g i s t r a t e s  m u s t  u s e  t h e i r  o w n  v e h i c l e s .  Borne m a g i s t r a t e s  u s e  t h e i r  
v e h i c l e s  to t r a n s p o r t  b o d i e s  in c o r o n e r  c a s e s .  T h e  o n l y  m i l e a g e  
m a g i s t r a t e s  a r e  a l l o w e d  is for l o n g  d i s t a n c e  t r i p s  a n d  t h e n  o n l y  f r o m  
c i t y  l i m i t  to c i t y  limit. E a c h  of us p u t  o n  m a n y  m i l e s  f o r  c o u r t  
b u s i n e s s  w h i c h  we  are u n a b l e  to b e  r e i m b u r s e d  for.

H i s t o r i c a l l y ,  m a g i s t r a t e s  h a v e  b e e n  u n d e r p a i d  f o r  t h e i r  
p o s i t i o n s  of trust, a l t h o u g h  w e  a r e  f i n a l l y  b e c o m i n g  r e c o g n i z e d  t o  
so m e  d e g r e e .

nin m u n m



P a g e  T w o  - L e t t e r  t o  H o n o r a b l e  B i l l  R a y A p r i l  1, 1983

It is v e r y  d i f f i c u l t  to " b l o w  o u r  o w n  h o r n s "  s o  to  s p e a k ,  
as  by  n a t u r e ,  for the m o s t  part, w e  a r e  h u m b l e  p e o p l e  a n d  t h e  t y p e  
t h a t  do b e s t  in this p o s i t i o n .  W e  c a n n o t  a f f o r d  to h i r e  a l o b b y i s t  
n o r  can w e  g i v e  or r e c e i v e  a n y  f a v ors, as w e  a r e  b o u n d  b y  t h e  
j u d i c i a l  c a n n o n s .  ^

In r e s p o n s e  t o  Mr. H u m p h r i e s ,  o f  t h e  D i v i s i o n  o f  R e t i r e m e n t  
and B e n e f i t s ,  p r e s e n t a t i o n ,  a t  th i s  t i m ^  I a m  u n a b l e  t o  u n d e r s t a n d  t h e  
h o r r e n d o u s  c o s t  for o n e  y e a r !  $ 6 2 5 , 0 0 0  is u n b e l i e v a b l e ! !  I a m  
w r i t i n g  t o  Mr. H u m p h r i e s  f o r  a c o p y  of t h i s  e s t i m a t e .

I r e s p e c t f u l l y  r e q u e s t  t h a t  c o p i e s  o f  t h i s  l e t t e r  b e  
d i s t r i b u t e d  t o  all m e m b e r s  o f  t h e  j u d i c i a r y  c o m m i t t e e .

I d o  w i s h  to t h a n k  y o u  for a n y  c o n s i d e r a t i o n  y o u  m a y  g i v e  
to a " d o - p a s s "  r e c o m m e n d a t i o n .

S i n c e r e l y ,

I r i s  A. T.nt:hrop

11WL nvtiHi
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March 2. 1982

70: House State A‘'fairs C: rur.it tee
V _/

FROM: He ere sent a tiv = John Lir.dsuer ̂ r- *.»( •

HE: House Bill #62: "An Act relating to the use of public r.cney
for the payr.ent of nonresident individuals or businesses."

The purpose of this bill is tc assist the state and its educational 
institutions in the identification of the career opportunities and 
educational needs of the youth of Alaska.

It is the state's policy to encourage our youth to stay in Alaska. 
For that reason we have for some years forgiven a portion of our 
student loans in the event that student borrower resides in Alaska 
after graduation.

The retention of Alaska's youth requires that we provide them with 
an educatipnal system which trains them for the jobs which exist 
in the Alaskan economy. This requires that the state identify 
those areas for which there are not enough trained Alaskans. This 
bill will identify the occupational areas and training where our 
scarce educational dollars can be best concentrated.

•-J 
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DEPARTMENT OF ADMINISTRATION / p o u c h  c  ^ ’,S 0 2 1 ° )
/ JUNEAU. ALASKA 99811

DIVISION OF GENERAL SERVICES AND SUPPLY /

(907) 465-2150

March 8, 1982

Y

\
\

Honorable John Lindauer 

Alaska State Legislature 

House of Representatives 

Pouch V (MS 3100)

Juneau, AK 99811

Dear Representative Lindauer:

Re: HB 62

After discussion with you anc! further thought I find that I agree with 

your points regarding HB 62. Though it would be easier to apply if "resident" 

and "expertise or services" were defined, it would not be impossible to 

implement the bill as is.

Sincerely,

Y I k

Robert Link 

Actino Director

RL/dlr

6/0308-01/6GSS2

cc: Commissioner Lisa Rudd
Department of Administration

TELECOIIER NUMBER £65-2189



tm ? i  i h i m i h  

•TTGOE ILi®0§ILOTIS
- LEGISLATIVE AFFAIRS AGENCY

?OUCH Y . STATE CAPITOL 
JUNEAU. ALASKA CCS! 1 

9C7.AtS.jEC:

M E M O R A N D U  M y. • M a r c h  7, 1 9 8 3

S U B J E C T ; 

TO:

FROM:

C o n s t i t u t i o n a l i t y  of SSHB 62 

R e p r e s e n t a t i v e  John L i n d a u e r

T h o m a s  A. Sofo 
L e g i s l a t i v e  Co

T h i s  m e m o  s u p p l e m e n t s  m y  e a r l i e r  m e m o  to y o u  of F e b r u a r y  2 5 r 
1983, r e g a r d i n g  the c o n s t i t u t i o n a l i t y  of S S H B  62. The 
r e c e n t  (February 28, 1983) d e c i s i o n  of the U n i t e d  States 
Su p r e m e  C o u r t  in W hite v. Massachur.etts C o u m  il of 
C o n s t r u c t i o n  Em ploy e e s ,  Inc. m a y  a d d  s t r e n g t h  to a r g u m e n t s  
s u p p o r t i n g  the c o n s t i t u t i o n a l i t y  of SSHB 62. I h a v e  
a t t a c h e d  a copy of the slip d e c i s i o n  in t h a t  case for your 
review.

T h e  case c e r t a i n l y  seems to stand for the p r o p o s i t i o n  that 
the state, as a m a r k e t  p a r t i c i p a n t  rather than regula tor, 
m a y  p r e f e r  its o w n  r e s i d e n t s  w i t h o u t  a v i o l a t i o n  of the 
C o m m e r c e  Clause. The C o u r t  d i d  not decide w h e t h e r  there is 
a P r i v i l e g e s  and Immun i t i e s  C lause v i o l a t i o n .  I n a s m u c h  as 
S S H B  62 i n v o l v e s  the use of t h e  state's own m o n e y  in p r o v iding 
s e r v i c e s  to the state, the p a r a l l e l  to the White case may 
s u p p o r t  a d e f e n s e  to a c h a l l e n g e  to the b i l l  i n’the b a s i s  cf 
its c o n s t i t u t i o n a l i t y .

T A S :1jb

E n c l o s u r e
1/011



NOTE: Where it is feasible, a syllabus (headr.oie) '‘•01 be released, as is 
being done in connection with this case, at the time the opinion is issued.
The syilabus constitutes no p an  of the opinion of the Cour. but has been pre­
pared bv the Keponer of Decisions for the convenience of the reader, nee 
United Stoics v. Detroit Lumber Co., 200 U. S. 321, 23".

SUPREME COURT OF THE UNITED STATES

Syl labus

WHITE, M A Y O R  OF BOSTON, e t  a l .  v. M A S S A C H U ­
SETTS COUNCIL OF CONSTRUCTION EMPLOYERS, 

INC., ETAL.

C E R T I O R A R I  T O  T H E  S U P R E M E  J U D I C L A L  C O U R T  
O F  M A S S A C H U S E T T S

No.  81-1003. A r g u e d  N o v e m b e r  1, 1982— D e c i d e d  F e b r u a r y  23. 19S3

Peniifyner Mayo r  o f  Boston,  Ma s s . ,  issued an e x e c u t i v e  o r d e r  r  'cuiring all 
construe.t’on p ro j e c t s  f und ed  in w h o l e  or in part  b v  city funds or funds 
that t h e  city had authori ty t o  administer to b e  p e r f o rm ed  b y  a w o r k  f o r c e  
at least hal f  o f  wh ich  a r e  b ona  fide r e s id en t s  o f  t h e  city. T h e  M a s s a c h u ­
s e t t s  S u p r e m e  J udicial C o u r t  h e ld t h e  o r d e r  unconstitutional u n d e r  t h e  
C o m m e r c e  Claus e .

He!' T h e  C o m m e r c e  C laus e  d o e s  not p r e v e n t  t h e  city f r om g iving  e f f e c t  
to t h e  M a y o r ’s e x e c u t i v e  o rd e r .  Pp .  2-11.

(a) W h e n  a s t a t e  or local g o v e r n m en t  en t e r s  t h e  m a r k e t  as a partici­
pant, it is not su b j e c t  to  t h e  restraints of t h e  C o m m e r c e  C laus e .  
Hughes v. Alexandria Scrav Corp., 426 U .  S .  794; Reeves, Inc. v. Stake, 
447 U .  £. 429. In a c a s e  like t h e  instant on e ,  t h e  oniy inquiry is w h e t h e r  
t h e  c ha l l en g ed  p r o g r am  consti tut ed dire ct  s t a t e  or local participation in 
t h e  ma rk e t .  Pp .  2-4.

(b)  In so f ar  as t h e  city e x p e n d e d  only its own funds in e n t e r in g  into 
construction contracts for public  pro j e c ts ,  it w a s  a man t e l  participant 
and entit l ed to b e  t r e a t ed  as such und e r  t h e  rule of  Alexandria Scrap  
Corp. E v e n  if impl ementat ion o f  t h e  M a y o r ’s, o rde r  m i g h t  h a v e  a s i g ­
nificant impac t  on spe ci al i zed construction firms employ ing  out -o f - s t at e  
r e s idents ,  this isi not r e l e v an t  to t h e  inquiry o f  w h e t h e r  t h e  city is part ic i ­
pating in t h e  mark e t p la c e  w h e n  it p r o v i d e s  funds for construction. I m ­
pact  on out -o f - s t at e  r e s id en t s  f i gures  in t h e  equation only a ft e r  it is de ­
cided t ha t  t h e  city is r e gu la t i n g  t h e  ma r k e t  ra t h e r  than part ic ipat ing  in 
it, for only in t h e  f o rm er  c a s e  n e e d  it b e  d e t e rm in ed  w h e t h e r  any b u r d e n  
on int e r s t a t e  c om m e r c e  is p e rm i t t ed  by  t h e  C o m m e r c e  Claus e .  And ,  
e v e n  if t h e  Mayor's o r d e r  is c ha ra c t e r i z ed  as s w e e p i n g  t o o  broadly, su ch

I
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c hara ct er izat ion is r e l e v ant  cniy if t h e  C o m m e r c e  C laus e  i m p o s e s  r e ­
straints on t h ^ c i t y ’s ’activity and is no h e l p  in d e c id in g  w h e t h e r  t h o s e  
r e s traints  app ly>  Pp .  5 -7 .  ■

(c) In so f a r  as t h e  M a y o r ’s c rde i  w a s  appl i ed to p ro j e c t s  f und e d  in 
par t  w i t h  funds ob tained  f r om  certain f ed e ra l  p r o g r am s ,  t h e  o r d e r  was  
af f irmative ly sanctioned b y  t h e  p e r t inent  r e gulat ions o f  t h o s e  p r o g r am s .  
W h e r e  t h e  r e s tr ic t i ons im p o s e d  b y  t h e  city on construction p r o j e c t s  fi­
nanced  in par t  b y  f e d e ra l  f unds  a r e  d i r e c t e d  b y  C o n g r e s s ,  t h e n  no dor ­
mant C o m m e r c e  C laus e  i s s u e  is p r e s e n t e d .  Pp .  7-9.

3S4 Mas s .  466, 425 N. E .  2d 346,  r e v e r s e d  and r em and ed .

P.e h n q u i s t , J . ,  d e l i v e r ed  t h e  opinion o f  t h e  Cour t ,  in wh i ch  B u r g e r , 
C. J . ,  and B r e n n a n , M a e s e a i a , P o w e l l , S t e v e n s , and O ’C o n n o r , J J . ,  
joined.  B l a c k m u n , J . ,  S l ed  an opinion c oncurr in g  in p ar t  and d i s senting  
in part ,  in wh i c h  W h i t e , J . ,  joined.



NOTICE: This opinion is subject to forms.' revision before publication m the 
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corrections ntav be made before the preiiminary prin t goes to press.

\

SUPREME COURT OF THE UNITED STATES

N o .  81-1003

KEVIN H. WHITE, e t c . ,  e t  a l . .  PETITIONERS i>. 
MASSACHUSETTS COUNCIL uF CONSTRUC­

TION EMPLOYERS, INC., e t  a l .

O N  W R I T  O F  C E R T I O R A R I  T O  T H E  S U P R E M E  J U D I C I A L  C O U R T  
O F  M A S S A C H U S E T T S

[F e o r u a ry  2S, 19S3)

J ustice R eenquist  delivered the opinion of the Court.
In 1979 the mayor of Boston, Massachusetts, issued an ex­

ecutive order1 vrhich required that ail construction projects 
funded in whole or in part by city funds, or funds which the 
city had the authority to administer, should be performed by 
a work force consisting of at least half bona fide residents of 
Boston/ The Supreme Judicial Court of Massachusetts 
decided that the order was unconstitutional, observing that

1 T h e  e x e c u t i v e  o rde r  p r o v id e s :
“On any construction p r o j e c t  f und e d  in. w h o l e  or in par t  b y  City funds ,  or 

funds whi ch ,  in a c co rdanc e  with a f e d e ra l  g r an t  or o t h e rw i s e ,  t h e  Ci ty e x ­
p e n d s  or administers,  and t o  wh i c h  t h e  City is a si gnatory t o  t h e  c onst ru e -  
tion contract,  t h e  w o r k e r  hours on a craf t - by-craf t  b a s i s  shall b e  p e r ­
f o rmed ,  in a c co rdanc e  w i t h  t h e  c ontrac t d o cumen t s  e s t a b l i s h ed  h e r e w i t h ,  
as follows:

a. at l eas t  50% by  b o n a  fide B o s t o n  residents :
b .  at l east  25% b y  minorities;
c. at l east  10% by  w om en ."

Only t h e  r e s id ency  r e q u i r em en t  is b e i n g  c ha l l eng ed .
' In 1980, o f  a pp r ox imat e ly  $482 million e x p e n d e d  on construction in t h e  

City of Bo st on,  s o m e  554 million, o r  11%, w a s  s p e n t  on p r o j e c t s  t o wh i c h  
t h e  e x e c u t i v e  o rd e r  app li ed.  O f  t his  latt e r amount, a p p r ox imat e ly  $34 
million r e p r e s e n t e d  p ro j e c t s  b e i n g  f unded  in p a n  t h r o u g h  f e d e ra l  U r b a n  
D e v e l o p m e n t  Ac ti on Grant s  ( U D A G s ) .
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the Commerce Clause “presents a clear obstacle to the city's 
order.” 384^Mass. 446, 425 N. E. 2d 346 (1981). We 
granted certiorari to decide whether the Commerce Clause of 
the United States Constitution, Art. I, §8, cl. 3, prevents the 
city from giving effect to the mayor’s order. 455 U. S. 919 
(1982). We now conclude that it does not and reverse.

I

W e  were first asked in Hughes v. Alexandria Scrap Corp., 
426 U.. S. 794 (1976), to decide whether state and local gov­
ernments are restrained by the Commerce Clause when they 
seek to effect commercial transactions not as “regulators” but 
as “market participants.” In that case, the Maryland legisla­
ture, in an attempt to encourage the recycling of abandoned 
automobiles, offered a bounty for every Maryland-titled auto­
mobile converted into scrap if the scrap processor supplied 
documentation of ownership. An amendment to the Mary­
land statute imposed more exacting documentation require­
ments on out-of-state than in-state processors, who in turn 
demanded more exacting documentation from those who sold 
the junked automobiles for scrap. As a result, it became 
easier for those in possession of the automobiles to sell to in­
state processors. "The practical effect was substantially the 
same as if Maryland had withdrawn altogether the availabil­
ity of bounties on hulks delivered by unlicensed suppliers to 
licensed non-Maryiaxid processors.” 426 U. S., atS03, n. 13. 
In upholding the Maryland statute in the face of a Commerce 
Clause challenge, we said that “[n]othing in the purpose ani­
mating the Commerce Clause prohibits a State, in the ab­
sence of congressional action, from participating in .the mar­
ket and exercising the right to favor its own citizens over 
others." Id., at S10 (footnotes omitted). Because Maryland 
was participating in the market, rather than acting as a mar­
ket regulator, we concluded that the Commerce Clause was 
not “intended to require independent justification," id., at 
809, for the statutory bounty.

2 W H I T E  v. MASS. COUNCIL OF CONSTR. E M P L O Y E R S
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We faced the question again in Reeves, Inc. v. Stake, 447 
U. S. 429 (1980), when confronted with a South Dakota policy 
to confine the saie.of cement by a state operated cement plant 
to residents of South Dakota. We underscored the holding 
oiHughes v. Alexandria Scrap Corp., saying:

“The basic distinction drawm in Alexandria Scrap be­
tween States as market participants and States as mar­
ket regulators makes good sense and sound law. As 
that case explains, the Commerce Clause responds prin­
cipally to state taxes and regulatory measures impeding 
free private trade in the national marketplace. [Cita­
tion omitted]. There is no indication of a constitutional 
plan to limit the ability of the States themselves to oper ­
ate freely in the free market.” 447 U. S., at 436—437.s

We concluded that South Dakota, “as a seller of cement, un­
questionably fits the 'market participant’ label” and applied 
the "general rule of Alexandria Scrap." Id., at 440.

Alexandria Scrap and Reeves, therefore, stand for the 
proposition that when a state or local government enters the 
market as a participant it is not subject to the restraints of 
the Commerce Clause. As we said in Reeves, in this kind of 
case there is “a single inquiry: whether the challenged ‘pro-
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5 W e  also no ted t h e  policy in s up po r t  of  this limitation on t h e  C o m m e r c e  
Clause :

“R e s traint  in this a r e a  is also c ounse l ed  b y  considerations o f  s tat e  s o v e r ­
e ignty,  t h e  ro l e  o f  e a c h  S t a t e  ‘as guardian and t r u s t e e  for its p e o p l e , ’ Heim 
v .  McCall, 229 U .  S .  175, 191 (1915), quot ing  Atkin v .  Kansas, 191 U.  S. 
207, 222-222 (1903), and “t h e  long r e c o gn i z ed  ri ght  of t r ad e r  or manufac ­
tur e r ,  e n g a g e d  in an entir e ly p r i v a t e  busine ss ,  fret!..' to e x e r c i s e  his own 
ind e p en d en t  discre tion as to par t i e s  with w h o m  h e  will deal.' United 
States v.  Colgate <£• Co., 250 U.  S .  300. 307 (1919). M o r e o v e r ,  s t a t e  p r o ­
p r i e ta ry activiti es may b e ,  and o f t en  are ,  b u r d e n e d  wi th t h e  s ame  r e s t r i c ­
tions impo s e d  on p r i v a t e  ma rk e t  participants. E v e n h a n c e d n e s s  s u g g e s t s  
that, w h e n  acting as p rop r i e t o r s ,  S t a t e s  should similarly s h ar e  exi s t in g  
f r e e d om s  f r om f ed e ra l  constraints, including t h e  inh e r en t  limits o f  t h e  
C o m m e r c e  Claus e ." 447 U .  S . ,  at 43S--539 ( foo tno te s  omitted).



gram constituted direct state participation in the market.’” 
Id., at 436, n. 7. We reaffirm that principle now.
The Supreme Judicial Court of Massachusetts concluded 

that the City of Boston is not participating in the market in 
the sense described in Alexandria Scrap Corp. and Reeves 
because the order applies where the city is acting in a nonpro­
prietary capacity, has a significant impact on interstate com­
merce, is more sweeping than necessary' to achieve its objec­
tives, and applies to \unds the city receives from federal
grants. 384 Mass., at . 425 N. E. 2d, at 354-355. For
the same reasons the court found that the city is not a market 
participant, it concluded that the executive order violated the 
substantive restraints of the Commerce Clause.'1 Ibid.

II

Petitioners and respondents both, to a greater or lesser ex­
tent, seek to have us decide questions not presented by the 
record in this case. In support of the Massachusetts court’s 
finding that the city is acting in a nonproprietary capacity, 
respondents urge that much o: the construction subject to the 
mayor’s order involved nonpublic projects that were financed 
largely through private funds. While the mayor’s order by 
its terms would appear to apply to such construction, there is 
simply nothing in the record before us to supoort the conclu­
sion that city funds were used for these types of construction 
projects. Respondents, had they wished to raise this ques­
tion. were obligated to offer some evidence that city funds 
and private funds were t ea jointly to finance construction of 
some of the projects whkn were in fact subjected to the pro­
visions of the mayor’s order, nothing in the record supports 
such a conclusion.* The only issuec before us, then, are the

‘ R e s p o n d e n t s  m ad e  s e v e r a l  o t h e r  c h a l l en g e s  to t h e  o rde r ,  none  of 
w h i c h  a r e  b e f o r e  us. R e s p ond en t s  also d i r e c t e d  c h a l l en g e s  to r e s id en t  
p r e f e r e n c e s  contained in o t h e r  s ta t e  and local laws. N on e  o f t h e s e  p r o v i ­
sions is b e f o r e  us,

’ T h e  c a s e  w a s  su bm i t t ed  b e l o w  on an a g T e e d  s t a t em en t  o; tacts. T h e
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propriety ofepplyir.g the mayors executive order to projects 
funded wholly with dtv funds and projects funded in part 
with federal funds. We address first the application of the 
order to city funded projects.
The Supreme Judicial Court of Massachusetts expressed 

reservations as -o the application of the “market participa­
tion” principle to the city here, reasoning that “the imple­
mentation of the mayor's order will have a significant impact 
on those firms which engage in specialized areas of construc­
tion and employ permanent works crews composed of out-of-
State residents.” 384 Mass., at , 425 N. E. 2d, at 354.
Even if this conclusion is factually correct,6 it is not relevant

Sl-1003—OPINION
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only r e f e r e n c e  in thnt s t a t em en t  to t h e  funds a f f e c t e d  b y  t h e  o r d e r  
p r o v i d e s :
" T h e  a p p r o x im a t e  dollar va l u e  o f  construction, b o t h  p r i v a t e  and public ,  
within t h e  City o f  Bo st on in 1980 w a s  8482.SS 6 .000: o f  t hat  amount a p p r o x i ­
mate ly  &4.421,040 r e p r e s e n t e d  construction p ro j e c t s  ' funded in w h o l e  o r  in 
par t  b y  City funds,  or funds wh i ch ,  ir. a c c o rdanc e  wi th  a f e d e ra l  g r an t  or 
o t h e rw i s e ,  t h e  C i ty e x p e n d s  or administers,  ana tc .vhich t h e  City is a s i g ­
natory to  t h e  construction contract' to w h i c h  t h e  E x e c u t i v e  Order,  b y  its 
t e rm s ,  w a s  app li cab l e .  O f  that  SS4.421.040 app rox imat e ly  S34.000.000 
r e p r e s e n t e d  p ro j e c t s  involving Ur ban  D e v e l o p m e n t  Ac ti on  Grants." 
A g r e e d  S t a t em en t  o f  Fac t s ,  at A42 .

' T h e  r e c o rd  d o e s  not readily su pp or t  a finding o f  “significant impact" on 
firms employ ing  ou t - o f - s t at e  - e s i d en u ,  T h e  part ie s  s t ipulated t ha t  a 
“sm all number o f  plaintiff >. jntractors a r e  out -o f - s t at e  c ontractors w h o  
h a v e  r e g u l a r  and p e rman en t  w o r k  c r ew s  c omp r i s e d  entir e ly o f  out -o f - s t at e  
r e s i o en  *. T h e s e  contractors for t h e  mos t  part  a re  t h o s e  w h o  p e r f o rm  
specialty work .  . . A g r e e d  S t a t em en t  o f  Facts ,  at A4 1  ( emph as i s  
added) .  A l t h o u g h  t h e  par t i e s  also stipulated that  s o m e  out -o f - s t at e  w o r k ­
e r s  w h o  would o t h e r w i s e  h a v e  b e e n  emp loy ed  on t h e  p r o j e c t s  would b e  un­
em p l o y e d  and t ha t  s o m e  ou t- o f - s t a t e  contractors would b e  d i s c o ura g e d  
f r om b idding  on pu bl i c  construction work .  A g r e e d  S t a t e m e n t  of F a c t s ,  at 
A - 3 7 ,  t h e  r e c ord d o e s  not r e v e a l  t hat  ar.y significant n u m b e r  o f  out -o f - s t at e  
w o r k e r s  or contrac tors  has  w i t hdrawn from t h e  construction mar k e t  b e ­
c a u s e  o f  t h e  o rde r .  F u r t h e r m o r e ,  t h e  data in t h e  r e c o r d  d o e s  not s h o w  
t hat  t h e  inc re as ed  em p l oym en t  o f  city r e s id ent s  in publicly funded c on ­
struction p ro j ec t s  ha s  b e e n  a c compani ed  b y  a deciine in t h e  p e r c e n t a g e  o f

\



£1-1003—OPINION

to the inquiry of whether the city-is participating in the mar­
ketplace when it provides city funds for building construc­
tion. If the citytis a market participant, then the Commerce 
Clause establishes no barrier to conditions such as these 
which the city demands for its participation. Impact on out- 
of-state residents figures in the equation only after it is de­
cided that the city is regulating the market rather than par­
ticipating in it, for only in the former case need it be 
determined whether any burden on interstate commerce is 
permitted by the Commerce Clause.
The same may be said of the Massachusetts court’s finding 

that the executive order sweeps too broadly, creating more 
burden than is necessary to accomplish its stated objectives.
Id., at , 425 N. E. 2d. at 355. While relevant if the
Commerce Clause imposes restraints on the city’s activity, 
this characterization is of no help in deciding whether those 
restraints apply. The Massach jsetts court relied in pan on 
our decision in Hicklin v. Orbeck, 437 U. S. 518 (1978), say­
ing that “as in Hicklin, sup ra. there is a broadly drawn stat­
ute which sweeps far wider than merely favoring unemployed 
or underemployed local residents.” Ibid.
In Hicklin we considered an Alaska statute which required 

employment in all work connected with oil and gas leases to 
which the State was a party to be offered first to "qualified” 
.Alaska residents in preference to nonresidents. TTie State 
sought to justify’ the “Alaska Hire” law on the ground that 
the underlying oil and gas were owned by the State itself. 
Analyzing the case under the Privileges and Immunities 
Clause of Art. IV, §2, cl. 1, we held that mere ownership of a 
natural resource did not in all circumstances render a state 
regulation such as the “.Alaska Hire” law immune from attack 
under that clause. W7e summarized our view of the Alaska 
statute in these words:

6 W H I T E  v. MASS. COUNCIL OF CONSTR. E M P L O Y E R S

ou t - o f - s t a t e  r e s id ent s .  S e e  A g r e e d  S t a t e im  ::t o: Fa c ts ,  at A p p e n d i x  E .
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"In sum, the Act is an attempt to force virtually all busi­
nesses that benefit in some way from the economic ripple 
effect of Alaska's decision to develop its oil and gas re­
sources to bias their employment practices in favor of 
the State’s residents.” 437 U. S., at 531.

Even though respondents no longer press the Privileges 
and Immunities Clause holding of Hicklin in support of their 
Commerce Clause argument, we note that on the record be­
fore us the application of the mayor's executive order to con­
tracts involving only city funds does not represent the sort of 
"attempt to force virtually all businesses that benefit in some 
way from the economic ripple effect” of the city's decision to 
enter into contracts for construction projects “to bias their 
employment practices in favur of the [city's] residents.”7 
The Supreme Judicial Court of Massachusetts also ob­

served that “a significant percentage of the funds affected by 
the order are received from Federal sources.” 384 Mass., at
 , 425 N. E. 2d, at 354. The record does indicate that of
approximately $54 million expended on projects affected by 
the mayor’s executive order, some $34 million represented 
projects being fimded in part through Urban Development

W H I T E  v. MASS. C O UNCIL OF CONST?.. E M P L O Y E R S  7

’ J u s t i c e  B laCKMUN's  opinion dissenting in par. ,  post, i trgues  t h a t  t h e  
mayor's o r d e r  g o e s  b eyond  ma rk e t  participation b e c a u s e  it i j g u ia t e s  e m ­
p l oyment  c ontrac t s  b e t w e e n  pu bl i c  contractors and t he i r em p l o y e e s .  W e  
a g r e e  .with J U S T I C E  B LACKMUN  that t h e r e  a r e  s om e  limits on a s t a t e  or 
local g o v e r n m en t ’s ability to im p o s e  restrictions that r e a c h  b e y ond  t h e  im­
m ed ia t e  pa r t i e s  with wh i c h  t h e  g o v e r n m en t  transacts bu sine ss .  Cf, 
Hicklin  v. Orbcck, 437 U.  S .  518, 529-531 (197S). W e  find it unne c e s sa ry  
in this c a s e  t o  de f ine  t h o s e  limits with precision, e x c e p t  t o  say t h a t  w e  
think t h e  C o m m e r c e  Claus e  d o e s  not r e qui r e  t h e  city to s t o p  at t h e  b o u n d ­
ary o f  formal privity o f  contract .  In this ca s e ,  t h e  may or ’s e x e c u t i v e  o r d e r  
c o v e r s  a d i s c r e t e ,  identifiable class of  e c onomic  activity in w h i c h  t h e  city is 
a major participant. E v e r y o n e  a f f e c t ed  b y  t h e  o rd e r  is, in a substantial if 
informal s e n s e ,  “wor i dng  for t h e  city." W h e r e v e r  t h e  limits o f  LTiG mZLTKGt 
participation e x c e p t i on  may lie, w e  conclude that t h e  e x e c u t i v e  o r d e r  in 
this  ca s e  falls we ll  within t h e  s c o p e  o f  A l e x and r i a  Scrap  and Reeves.
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Action Graiits (UDAGs).* While the record assigns specific 
dollar amounts only‘for UDAGs, the parties also have stipu­
lated that the executive order applies to Community Devel­
opment Block Grams (CDBGs) and Economic Development 
Administration Grants (EDAGs).’
But all of this proves too much. The Commerce Clause is 

a grant of authority to Congress, and not a restriction on the 
authority of that body. See American Power & Light Co. v.
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' N o t  all U D A G  pr o j e c t s  in Bos ton  h a v e  b e e n  s u b j e c t e d  to t h e  e x e c u t i v e  
o rd e r .  H U D  publications indicate t h a t  in 1980 Boston r e c e i v e d  
S2S.600.000 t h r o u g h  U DA C - s  and that  this money  w a s  to b e  s p e n t  on 
p r o j e c t s  c os t ing  a total o f  S397,000,000. U D A G  P r o j e c t  A p p r o v a l  List.  
R e g i o n  I .  D e p a r t m e n t  o f  Hous in g  and U r b an  D e v e l o p m e n t ,  at 1 ( 3os : on ,  
Ma s s . ,  F e b .  9, 1982). WTiile w e  do not know  w h a t  p e r c e n t a g e  o f  t h e  
S34.000.000 s p e n t  on p ro j e c t s  a f f e c t ed  b y  t h e  e x e c u t i v e  o rd e r  w a s  in fact 
U D A G  money ,  w e  do  know  that overall U D A G  funds c omp r i s e d  7 Tc o f  t h e  
total c os ts  o f  p r o j e c t s  t h e y  w e r e  e x p e n d e d  on.

. ' U D A G s  a r e  admini st er ed  b y  t h e  D e p a r tm en t  o f  Hou s i n g  and U r b an  
D e v e l o p m e n t  pur suant  to t h e  Hou s i n g  and Communi ty  D e v e l o p m e n t  Ac t  
o f  1977. 42 U .  S .  C.  §5318 ( S up p .  I V  19S0). T h e  H U D  r e gula ti ons  g o v ­
e rn ing  t h e  p r o g r a m  a r e  found at 24 C F R  Part 570. S u b p a r .  G  (1982). 
C D B G s  a r e  admini st er ed  by  H U D  pursuant to t h e  H ou s in g  and C o m m u ­
nity D e v e l o p m e n t  A c t  o f  1974, 42 U .  S. C. § 5301 e t  s e o .  (1975 & S u p p .  I V  
1980). and t h e  impl ement in g  r e gulat i ons 24 C F R  Part 570 (1982). 
E D A G s  a r e  admini st er ed  by  t h e  D e p a r tm en t  o f  C o m m e r c e  In a c co rdanc e  
w i t h  t h e  Public W o r k s  and Economic  D e v e l o p m e n t  A c t  o f  1965. 42 U -  S .  C. 
§3131 e t  s e a .  (1976 and S up p .  I V  1980), and t h e  impl ement in g  r e gu la t i ons  
at 13 C F R  Par .  305 (1982).' ‘

R e s p o n d e n t s  h a v e  a s s e r . e d  in this C o u r  t ha t  t h e  e x e c u t i v e  o r d e r  aiso 
app l i e s  t o  funds t h e  city r e c e i v e s  from t h e  D e p a r t m e n t  o f  T ransportat ion.  
In t h e  A g T e e d  S t a t e m e n t  of F a c t s  t h e  p a r i e s  s t i pulat ed that  a r e s id en t  
p r e f e r e n c e  in a s t a t e  s ta tu t e  c ha l l en g ed  b e l o w  app l i ed  to D O T  funds. 
A g r e e d  S t a t em en t  o f  Fac t s ,  at A45 .  T h e r e  is, h o w e v e r ,  no thing  in t h e  
r e c o r d  to indicate t ha t  D O T  funds a r e  a f f e c t ed  b y  t h e  o rde r .  In fact ,  t h e  
p a r i e s  s t ipulat e  t ha t  t h e  a f f e c t ed  f e d eral  funds c o m e  from U D A G s ,  
C D B G s .  and E D A G s .  A g r e e d  S t a t em en t  o f  Fact s ,  at A 4 3 - A 4 4 .  W i t ho u t  
s u p p o r  in t h e  r e c o r d  for a contrary conclusion, w e  d e c i d e  this c a s e  as 
t h o u g h  D O T  funds a r e  no", involved.  S e e  P.amsey v. £/\)/W, 401 U .  S .  302, 
312 (1971); Tyrrell v. District of Columbia, 243 U. S .  1, 4 -6  (1917).
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SEC, 329 U. S. 90 (1946); Gibbons v. Ogden. 9 Wheat. 1 
(1S24). Congress, unlike a state legislature authorizing simi­
lar expenditures,Js not limited by any negative implications 
of the Commerce Clause in the exercise of its spending 
power. Where state or local government action is specifi­
cally authorized by Congress, it is not subject to the Com­
merce Clause even if it interferes with interstate commerce. 
Southern Pacific Co. v. Arizona, 325 U. S. 761, 769 (1945). 
Thus, if the restrictions imposed by the city on construction 
projects financed in part by federal funds are directed by 
Congress then no dormant Commerce Clause issue is 
presented.
.Am examination of the applicable statutes reveals that 

these federal programs were intended to encourage economic 
revitalization, including improved opportunities for the poor, 
minorities, and unemployed.10 Examination of the regula­
tions set forth in the margin indicates that the mayor's execu­
tive order sounds a harmonious note; the federal regulations 
for each program affirmatively permit the type of parochial 
favoritism expressed in the order.11
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10 S e e  42 U .  S.  C. §5318 ( S u dd . I V  1550) (UDAC-s ) ;  42 U .  S. C. §5301 
(1976 and S u p p .  I V  1SS0) ■CDBGs); 42 U .  S .  C. 3131 (1976) ( E D A G s ) .

11 In i ssuing im pl em en t i n g  r e gulations t o  carry out its authori ty unu .r 
t h e  U D A G  p r o g r am .  H U D  r e q u i r e s  t hat  a city certi fy that  its p r o j e c t  
wou ld  not b e  un d e r ta k en  b y  t h e  p r i v a t e  s e c t o r  wi t hou t  publ i c funds and 
t hat  t h e  p r o j e c t  will a l i e n a t e  e c onomic  d i s t r e s s  by h e l p in g  t h e  poor, minor­
ities, and un empl oy e d .  24 C F R  § 570.438(c) (1982). T h e  r e gulat i ons fur­
t h e r  p r o v i d e  that  t h e  city must "compiy w i t h  . . .  S e c t i on  3 o f  t h e  H ou s i n g  
and U r b a n  D e v e l o p m e n t  A c t  o f  1968. as am en d e d ,  and impl ement in g  r e g u ­
lations at 24 C F R  Pa r t  135." 24 C F R  § 570.45S(c)(14)(ix)(D) (1982). T h e  
r e gu lat ions  im pl em en t i n g  that A c t  p ro v i d e  t h a t  “to t h e  g r e a t e  ,t e x t e n t  f e a ­
s ibl e  o p por tuni t i e s  f o r  training and em p l o ym en t  arising in c onnection with 
t h e  planning and car ry in g  out o f  any p r o j e c t  assisted un d e r  any suc h  p r o ­
g r am  b e  g  ;v e n  to l o w e r  income  p e r s on s  residing in the area of such project. 
. . ." l‘-1 C F R  § 135.1(a)(2)(i) (1982) ( emp ha s i s  added) .

Similar!; •. C D B G  r egulat i ons p r o v id e  t h a t  a r e t  oient o f  funds mus t  
“c ompiy w i t h  s ec ti on 3 o f  t h e  H ou s in g  and U r b a n  D e v e l o p m e n t  A c t  o f  1968,
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W e  hold that on the record before us the application of the 
mayor’s executive order to the contracts in question did not 
violate the Commerce Clause of the United States Constitu­
tion.12 Insofar as the city expended only its own funds in en-

as a m en d e d ,  r e qu i r in g  t ha t  to  t h e  g r e a t e s t  e x t e n t  f t ' Me  opportunities fo r 
tra in ing  and  employment be given to lower-income re s id en t o f the project 
area  and contracts  for w o r k  in connection wit h t h e  p r o j e c t  b e  a w a r d e d  to 
e l i g i b l e  bu s in e s s  c oncerns wh i c h  are l oca t ed in, or o w n e d  in substantial 
p a n  by ,  p e r s on s  r e siding  in t h e  ar ea  o f  t h e  proj ec t ." 24 C F R  § 570.307(m) 
(19S2) ( e m p h a s i s  added) .
E D A G  r e gu la t i ons  p ro v i d e  that
“(t]he max imum  f e a s i b l e  emp loymen t  o f  local labor shrJl b e  m a d e  in t h e  
construction o f  public  w o r k s  and d e v e l o pm e n t  facility p r o j e c t s  r e c e i v i n g  di­
r e c t  g r an t s  and loans. Accordingly,  e v e r y  contractor and sub contra c t o r  
und e r ta i dn g  to  do w o r k  on any such p ro j e c t  w h i c h  is or r e a sona b ly  may b e  
don e  as  on-si t e  w or k ,  shall b e  r e qu i r ed  to em p l oy  in carrying  out s u c h  con­
tract  w o r k ,  qualified persons who regularly reside in the designated area 
where such project is to be located, or in t h e  c a s e  of e c onomic c e v e i o o m e n t  
c e n t e r s ,  qualified p e r s on s  w h o  r e guiariy r e s i d e  in t h e  c e n t e r  cr in t h e  adja­
c ent  o r  n e a r b y  r e d e v e l o p m e n t  a r e a s  within t h e  e c onomic d e v e l o p m e n t  dis­
trict. . . ." 13 C F R  § 305.541a) (19S2) ( em ph a s i s  added) .

0 R e s p o n d e n t s  ask us to d e c i d e  w h e t h e r  t h e  e x e c u t i v e  o rde r o f f ends  t h e  
P r i v i l e g e s  and Immuni ti e s  C laus e  of  .Art. I V ,  §2, cl. 1, which p ro v id e s :  
T h e  Ci ti zens  o f  e a c h  S t a t e  shall b e  entit l ed to all P r i v i l e g e s  and immuni ­
ti es o f  Citizens in s e v e r a l  S ta t e s ."  In addr e s s i n g  this i ssue ,  t h e  M a s s a c h u ­
s e t t s  c our t  said:
" T h e  p r e f e r e n c e  is for inhabitants of t h e  city, - -d its ’n e g a t i v e '  e f f e c t  is felt 
in significant p a n  b y  o t h e r  citizens o f  t h e  C ommonw ea l t h ,  as w e l l  as by  
r e s i d en t s  o f  o t h e r  S t a t e s .  In su ch  c ir cumstanc es  it may b e  m o r e  difficult 
to find a violation o f  t h e  p r i v i l e g e s  and immuni te s  c laus e  b e c a u s e  t h e  dis­
crimination a d v e r s e l y  af f e ct s  citizens o f  t h e  C om m onw e a l t h  as well ." 38-J 
Ma s s . ,  a t  , 425 N.  E .  2d, at 354.
B e c a u s e  o f  its disposition und er  t h e  C o m m e r c e  Claus e ,  h o w e v e r ,  t h e  court 
did not r e s o l v e  this issue.

T h i s  qu e s t i on  has not b e e n ,  to any g r e a t  e x t e n t ,  b r i e f e d  or a r g u e d  in this 
C o u n .  W e  did not g rant c en io rar i  on t h e  i ssue  and r emand  wi tho u t  pass ­
ing on its mer it s .  S e e  General Tr.lking P ictu res Corp. v. W f i t e m  Electric 
Co., 304 U .  S.  175, 177-178 (1931).
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SEC, 329 U. S. 90 (1946): Gibbons v. Ogden, 9 Wheat. 1 
(1S24). Cong? ess, unlike a sta;e legislature authorizing simi­
lar oxperditureŝ is not limited by any negative implications 
of the Commerce Clause in the exercise of its spending 
power. Where state or local government action is specin- 
cally authorized by Congress, it is not subject to the Com­
merce Clause even if it interferes with interstate commerce. 
Southern Pacific Co. v. Arizona, 325 U. S. 761, 769 (1945). 
Thus, if the restrictions imposed by the city on construction 
projects financed in part by federal funds are directed by 
Congress then no dormant Commerce Clause issue is 
presented.
An examination of the applicable statutes reveals that 

these federal programs were Intended 10 encourage economic 
revitalization, including improved oppor.unities for the poor, 
minorities, and unemployed.K Examination of the reguia- 
tions set forth in the margin indicates that the mavor’s execu­
tive order sounds 2 harmonious note; the federal regulations 
for e2cb program affirmatively permit the type of parochial 
favoritism exDressea in the order.11

"•See 42 U .  S.  C. $531$ ( S u p p .  J Y  1950) (UDAGs): 42 U. S. C. 1530) 
(.•>.975 ,’.nc S u p p .  I V  i « 0 )  (CDBGs): 42 U. S .  C. 3 )3 )  (1976) (EDAGs).

1! In i s suin g  impl ement in g  r e gulat i ons t o  ca r ry  ou:  its au thor i ty  under 
t h e  U D A G  p r o g r am .  H U D  r e e u m e s  that  a city ce.wtfy t hat  its proj ec t  
wou ld not b e  un d e r ta k en  b y  t h e  p r i v a t e  s e c t o r  " i t hou t  publ ic  funds and 
t ha t  t h e  p r o j e c t  will all eviate  e c onomic  d i s t r e s s  b y  h e l p i n g  t h e  poor ,  minor­
ities, and un em p l o y ed .  24 C F R  § 570.455(c) (2952). T h e  r e gula ti ons  far­
t h e r  p r o v i d e  that  t h e  city mus t  "compiy w i t h  . . . S e c t i on  3 o f  t h e  Hous in g  
and U r b a n  D e v e l o p m e n t  A c t  o f  195S. as am e n d e d ,  anc im p l em en t i n g  r e g u ­
lations at 24 C F R  Par.  135." 24 C F R  5 570.45c( c) ()4) ( l\) (D)  09S2)" T h e  
r e gu la t i ons  impl ement in g  that A c t  p ro v id e  t h a t  ’h o  t h e  g r e a t e s t  e x t e n t  f e a ­
s i b l e  o p p o r t un i t i e s  for training and em p l o ym en t  arising in c onnect ion with 
t h e  planning and carrying out o f  any p ro j e c t  a s si s t ed  und e r  any such p ro ­
g r a m  b e  g i v e n  to  l o w e r  income p e r s on s  resid ing in the crco of such project. 
. . . ” 24 C F R  § 135.1(a)(2)(i) (19£2) ( emph a s i s  added) .

Similarly, C D B G  r egulations p r o v i d e  t ha t  si r e c ipi ent  o f  funds mus t 
“ c ompiy w i t h  s ec ti on 3 of t h e  H o u s i n g  and U r b a n  D e v e l o p m e n t  A c t  o f  195S,

/$
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W e  hold that on the rec ord before us the application of the 
mayors executive order to the contracts in question did not 
violate the Commerce Clause of the United States Constitu­
tion.11 Insofar as the city expended only its own funds in en-
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as am en d e d ,  r e q u i r in g  that  t o  t h e  g r e a t e s t  e x t e n t  f e a s i b l e  opportunities fo r 
tra in ing  end employment be given to lower-income residents of the project 
area  and contracts  for work  in connection w i t h  t h e  p r o j e c t  b e  a w a r d e d  to 
e l i g i b l e  bu s in es s  c once rns w h i c h  are l ocat ed in, or own e d  in substantia] 
par t  by ,  p e r s ons  r e siding  in t h e  a r e a  o f  t h e  project ." 24 C F R  § 570.207(m) 
(1982) ( emphas i s  added) .
E D A G  r e gulat i ons p ro v i d e  t ha t
u[t]he maximum f e a s i b l e  em p l oym en t  o f  local labor shall b e  m a d e  in t h e  
construction o f  pu b l i c  w or k s  and d e v e l o p m e n t  facility p ro j e c t s  r e c e i v i n g  di­
r e c t  g rant s  and loans. Ac co rd ing ly ,  e v e r y  contrac tor  and su b cont ra c t o r  
und e r tak in g  to d o  w o r k  on any su c h  p ro j e c t  w h i c h  is o r  r e asonab ly may b e  
don e  as on-site w o r k ,  shall b e  r e q u i r e d  to em p l oy  in carrying  out s u c h  c on­
trac t  v  o r L  qualified pe-sons who regularly reside in the designated area 
where s.ich project is to be located, or in t h e  c a s e  of e c onomic  d e v e l o p m e n t  
c e n t e r s ,  qualified p e r s on s  w h o  r e guiariy r e s i d e  in t h e  c e n t e r  cr in t h e  adja­
c en t  o r  n e ar by  r e d e v e l o p m en t  a r e a s  within t h e  e conomic  d e v e l o p m e n t  dis­
trict. . . . "  13 C F R  $ 305.54(a) (19E2) (emphasis added) .

“ R e s p o n d e n t s  a sk us to d e c i d e  w h e t h e r  t h e  e x e c u t i v e  o rd e r  o n e n d s  t h e  
P r i v i l e g e s  and Immuni ti e s  C l a u s e  of .Art. I V ,  § 2. cl. 1. whi ch  p r o v i d e s :  
T h e  Citizens o f  e a c h  S ta t e  snail b e  entit l ed to ah P r i v i l e g e s  and Immuni ­
ti es  o f  Citizens in s e v e r a l  S t a t e s ."  Ln a dd r e s s i n g  this issue ,  t h e  M a s s a c h u ­
s e t t s  c our t said:
“ T h e  p r e f e r e n c e  is for inhabitants o f  t h e  city, and its •negative ’ e f f e c t  is felt 
in significant p a n  b y  o t h e r  citizens o f  t h e  C ommonw ea l t h ,  as w el l  as b y  
r e s id en t s  o f  o t h e r  S t a t e s .  In s u c h  c ir cumstanc e s  it may  b e  mor e  difficult 
to find a violation o f  t h e  p r i v i l e g e s  and im m um t e s  c l aus e  b e c a u s e  t h e  dis­
crimination a d v e r s e l y  af f e ct s  citizens c f  t h e  Comm onw e a l t h  as well." 3S4 
Ma s s . ,  a t  , 425 N.  E .  2d, a t  354.
B e c a u s e  o f  Sts disposition und e r  t h e  C o m m e r c e  Claus e ,  h o w e v e r ,  t h e  c o u n  
did not r e s o l v e  this issue.

T h i s  quest ion h a s  not b e en ,  to any g r e a t  e x t e n t ,  b r i e f e d  or a r g u e d  in this 
Court .  W e  did not g rant c en i c ra r i  cr t h e  i s su e  and r emand wi thou t  p a s s ­
ing on its merits .  S e e  General Tct.'r, g P ic tu res Coi-p. v. Wesi crn Electric  
Co., 304 U.  S .  175, 177-178 (193S).
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tering into construction contracts for public projects, it was a 
market participant anti entitled to be treated as such under 
the rule of Hughes v. Alexandria Scrap Corp.. supra. Inso­
far as the mayor’s executive order was applied to projects 
funded in part with funds obtained from the federal programs 
described above, the order was affirmatively sanctioned by 
the pertinent regulations of those programs. The judgment 
of the Supreme Judicial Court of Massachusetts is therefore 
reversed, and the case is remanded to that court for proceed­
ings not inconsistent with this opinion.

I t is so ordered.

I
I

.»»» r r — •
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P O S I T I O N  P A P E R

H B  62 w o u l d  r e q u i r e  t h a t  a w r i t t e n  r e p o r t  be f i l e d  w i t h  
t h e  O f f i c e  of the G o v e r n o r  a n d  the D i v i s i o n  o f  L e g i s l a t i v e  
A u d i t  w h e r e  p u b l i c  m o n e y  is p a i d  to a n o n r e s i d e n t  i n d i v i d u a l  or 
b u s i n e s s .  I n f o r m a t i o n  to b e  p r o v i d e d  i n c l u d e s  a w o r k  d e s c r i p­
tion, r e a s o n s  a n o n r e s i d e n t  w a s  chosei., e f f o r t s  m a d e  to use 
r e s i d e n t s  a n d  r e c o m m e n d a t i o n s  to u s e  r e s i d e n t s  in the future.

The u s e  of  r e s i d e n t  c o n t r a c t o r s  is c e r t a i n l y  des i r a b _  .
O u r  c o n c e r n  is t h a t  t h e r e  are l o w e r  c o s t  m e t h o d s  to c o n d u c -  the 
i n f o r m a t i o n  g a t h e r i n g  a n d  r e v i e w  f u n c t i o n  a t t e m p t e d  b y  t h i s  
bill. The D i v i s i o n  of  L e g i s l a t i v e  A u d i t  o r  o t h e r  a g e n c y  c o u l d  
c o n d u c t  a p e f o r m a n c e  r e v i e w  of e m p l o y m e n t  of  n o n r e s i d e n t  c o n­
tra c t o r s ,  t a r g e t i n g  t h o s e  a r e a s  n e c e s s a r y .  T h e y  c a n  do this 
w i t h  m u c h  g r e a t e r  e f f i c i e n c y  a n d  w i t h o u t  the c o s t  o f  a d d i t i o n a l  
r e s o u r c e s ,  forms, f u r t h e r  b u r e a u c r a c y ,  etc.

It is n e c e s s a r y  th a t  the b i l l  d e f i n e  " n o n r e s i d e n t "  so 
t h e r e  is n o  c o n f u s i o n  as to w h i c h  g r o u p  t h i s  b i J 1 is to be 
a p p l i e d  to; a l s o  to i n s u r e  c o n s i s t e n c y  w i t h  a n y  o t h e r  l e g a l  
r u l i n g s  as to the d e f i n i t i o n  o f  r e s i d e n c y .

P r e p a r e d  by:

A n s e l m  Staack., D e p u t y  C o m m i s s i o n e r Date

L i s a  Rudd, C o m m i s s i o n e r Date

(3/2 8 / 8 3 )
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A n a l y a l a  of S a l a r y  S c h e d u l e  Bill

The f iscal I mpact of c h a n g i n g  the e atery s c h e d u l e  as p r o p o a a d  
a f f a c e s  the e xecutive, legislative, a n d  j u d i c i a l  b r a n c h e s  of 
g o v e r n m e n t  and the U n i v e r s i t y  of Alaska.. T h a  fiscal i mpact o n  
the l a g l a l a t i v a  a n d  j u d i c i a l  b r a n c h e s  and the U n i v e r s i t y  of 
A l a s k a  w a s  o b t a i n e d  by c o n t a c t i n g  the f o l l o w i n g  r e p r e s e n t a t i v e s !

C o u r t  S y s t e m  R o b e r t  r i s h e r
L e g i s l a t i v e  A f f a i r s  w n l i y  H a r r i s o n
L e g i s l a t i v e  r i n a n c a  Pat Walliawia
L e g i s l a t i v e  A u d i t  H e r l e  J e n s e n
O m b u d s m a n  R o b i n  Ross
U n i v e r s i t y  o f  A l a n k a  T r a n k  S p a r g o

The fiscal i m p a c t  o n  the e x e c u t i v e  b r a n c h  w a s  c a l c u l a t e d  u s i n g  a 
c o m p u t e r  p r o g r a m  d e v e l o p e d  by the ‘Of f i c e  o f  M a n a g e m e n t  and 
Budget, a n d  c o o r d i n a t e d  by J e f f  M o r r i s o n ,  r i scal I m p a c t s  are 
s u m m a r i s e d  as follows.

n  as fY 83 r r  15/15 rr 84/83
T O T A L c r T O T A L cr

C c u r t 371.7 3 78.7 1163.0 1163.0
L « g l » U t i v a  A f f a i r s 312.3 3 12.2 629.9 629 .8
L< g i s l a t i v a  r i nanca 43.4 43.4 8 6 . a 16.8
L a g l s l a t i v s  A u d i t 53.9 33.9 107.8 107.1
O n b u d s m a n 21.9 28.9 37.8 37.8
U n i v a r s i t y  o f  A l a s k a  3791.3 3390.4 775J.8 6130.1
E x a c u t l v a  B r a n c h 1461.3 1408.1 2947.9 2833.3

T O T A L S 62(9.6 5813.8 12.746.9 1 1 #0 J O . 3

Th e  TY B3 a m o u n t s  will be r e q u e s t e d  aa a supple m e n t a l  
a p p r o p r i a t i o n .  The TY 84 a m o u n t  w i l l  be i n c luded *a a n  amendment 
to the G o v e r n o r ' a  r Y  B4 b u dget. T h e  TY 85 a m o u n t s  will be 
Inclu d e d  in the . i n s tructions for a g a n c y  p r e p a r a t i o n  o f  tiie TY 15 
budget.
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b. Itvtmitt: 

lltYMUt 'I I I
t . Sourca of fundi ( •  t f f ia t  fisca l Impact of t i l l .  

Sot Idontlflad by tpM lo r,

] ,  A lluoptlontl
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4. O l t c l t l M r i
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1. 01i t r l b u t I o n :
Or I i t  n t I t o  l o g l i l a l l v o  J t n i n c o  
Copy t o  0*11
Copy t o  Sponior
Copy t t  l i q u i t t a r  m m
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