


Proposed amendment to CSSB 126 (REsources)

Page 2, line 7:

Add a new section to read:
* Sec. 3. AS 38.04.020 is amended by adding a new
Subsection to read:

(e) Notwithstanding other provisions of this title,
lands within the disposal bank not proposed for disposal
under (d) 2-4 of this section within the following three
years shall Dbe available for staking under the remote
parcel program, provided that entries under this provision
not be allowed within one-quarter mile of any existing

private land or other remote parcel entry.
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Offered: 4/20/83
Referred: Rules

Original sponsors: Fahrenkamp and Bennett

IN THE SENATE BY THE RESOURCES COMMITTEE

CS FOR SENATE BILL NO. 216 (Resources)
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to mining Jlease locations on, and

BE

classification of, state land; and providing for an

effective date."”

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Section 5, ch. 108, SLA 1981, is amended to read:

Sec. 5. SPECIAL PROVISION FOR MINING LEASE LOCATIONS. Notwith—
standing AS 38.05.205(a), until December 31, 1985 [1983], minerals may
be mined, marketed, or used on a location for mineral leasing under
AS 38.05.205 on state land [TENTATIVELY APPROVED OR PATENTED TO THE
STATE UNDER SECTION 6(a) OR 6(b) OF THE ALASKA STATEHOOD ACT (P.L. 85-
508, 72 STAT. 339, AS AMENDED)] upon discovery, location, and record—
ing in accordance with AS 38.05.195. However, this section does not
apply to a locator who does not file an application for a lease within
90 days after receipt of the application form as required by AS 38.-
05.205.

Sec. 2. AS 38.04.020(c) is amended to read:

(c) Land to be retained in state ownership may be classified by
the commissioner into multiple-use management categories under AS 38.-
05.300. [LAND WITHIN A MUNICIPALITY RETAINED IN S"i~TE OWNERSHIP
CONSISTS OF LAND CLASSIFIED FOR RETENTION IN STATE OWNERSHIP AS OF
DECEMBER 31, 1980.] Land outside a municipality to be retaiiuH 1in
state ownership consists of land classified for retention 1in state
ownership by the commissioner [1983]. Land conveyed

to the state by the federal government that is to be retained in state

-1 CSSB 216 (Res)



ownership consists of

years of receipt of tentative approval

first.

selected by the municipality under this section
and included

that the bank

CSSB 216 (Res)

includes at

takes effect

land classified by the commissioner

land not classified for retention

land disposal

least 500,000 acres.

whichever
in state ownership
classified
The commissioner shall

immediately in accordance with



ownership consists of land classified by the commissioner within two
years of receipt of tentative approval or patent, whichever occurs
first. State land not classified for retention in state ownership or
selected by the municipality under this section shall be <classified
and included in the land disposal bank. The commissioner shall ensure

that the bank includes at least 500,000 acres.

* Sec. This Act takes effect immediately in accordance with AS 01.-

10.070(c).
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BILL SHEFFIELD. GOVERNOR

DEPARTMENT OF NATURAL RESOURCES 555 Cordoa i

Pouch 7-00f
Anchorage. AK  $9510
é%fzméﬂﬂ

Briefing Statement on CSSB 216

"An Act relating to mining lease locations on. and classification of, state
land; and providing for an effective date*"

CSSB 216 vould extend tvo deadlines, one for "the issuance of mining leases
and the other for classifying land in the unorganized borough, and vould
make related housekeeping changes.

Mining Leases Under AS 38.05.185, about 15/ of state lands have been
designated as having "potential use conflicts"™ that require mining claims to
be converted +o0 leases before mineral production begins. (The department
can also de. te land for leasing if it vas "mineral in character™ at the
time of state selection, but this authority has never been exercised.) The
lease terms can then be designed to minimize conflicts vith multiple use

development occurring at the same site: gravel extraction, logging,
recreational use, oil production, etc. Hcvever, no leases have been issued
yet, and a backlog of perhaps 60-100 mine sites awaits conversion to
leases. 30 that mining development vould not be delayed, legislation vas

passed iri 1981 to provide a special grace period allowing many miners to
produce without a lease until Dec. 31, 1933. The department supported that
legislation and hoped to be able mo draft a lease form, update its leasing
regulations, complete title research, give public notice, and issue all the
necessary leases before the deadline arrived.

But because of other new mineral programs undertaken during the sane period
(coal and geothermal lease sales, noncompetitive coal disposals, initiation
of the coal surface raining program, and offshore mining leases), that
schedule has proven impossible to roet. To avoid interrupting or delaying
production from existing mines, the department urges that the grace period
be extended to the end of 1985. The department also favors the other mining
lease-related change CSSB 216 vould accomplish: making the grace period
applicable to leasehold locations on all state lands. The current
postponement of the leasing requirement applies only to "community Orant”
and "general grant™ lands, omitting mines on mental health lands, placer
mines on the beds of navigable rivers, etc. This potential inequity should
be corrected so that production can legally continue while the department
completes the necessary steps in the leasing process.

Land Classification in the Unorganized Borough AS 38.07.020(c) required
classification by December 31, 1980, of all land that vas to be retained in
state ownership within municipalities. For land in the unorganized borough,
it sets a classification deadline of July 1, 1P&3. A multi-agency special
project enabled the 1980 deadline to be met on shedule. (Since that
provision is now obsolete, CSSB 216 vould repeal it.) However, t”o factors
have convinced the department that a similar effort to meet the 1983 -
unorganized borough deadline vould not be an efficient use of staff time.



first, in the unorganized borough t»- department lacks the detailed resource
information necessary for knowledgeable classifications. Much of this
information will be developed over the next two years as the Susitna,
Tanana, and Bristol Bay area plans are completed and new planning projects
are undertaken in the Kuskokwim and Copper River regions. Classifying that
land now would be premature and would soon have to be done over again as the
data becomes available. Secondly, the department has recently adopted new
land planning and classification regulations, but they are still being
reviewed by the Department of Law and have not yet gone into effect. The
amended regulations eliminate certain classifications (including greenbelt
and resource assessment), combine others, and add several new mineral
classifications. The department would prefer"that any extensive
classification project in the unorganized borough be based on its new
regulations, rather than cn the system currently in effect, A two-year
extension of the deadline will allow this change to take place.

Bob Arnold, Deputy Commissioner Date
Department of Natural Resources
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Eriefing Statement on CSS3 216

"An Act relating to mining lease locations on, and classification of, state
land; and providing for an effective date."”

CSSB 216 vould extend tvo deadlines, one for "the issuance of mining leases
and the other for classifying land in the unorganized borough, and vould
make related housekeeping changes.

Mining Leases Under AS 38.05.185, about 15% of state lands have been
designated as having "potential use conflicts"” that require mining claims to
be converted to leases before mineral production begins. (The department
can also designate land for leasing if it vas "mineral in character” at the
time cf state selection, but this authority has never been exercised.) The
lease terms can then be designed to minimize conflicts vith multiple use >
development occurring at the same site: gravel extraction, logging,
recreational use, oil production, etc. Kovever, no leases have been issued
yet, and a backlog of perhaps 60-100 mine sites awaits conversion to

leases. So that mining development vould not be delayed, legislation vas
passed 1in 1981 o provide a special grace period allowing many miners to
produce without a lease until Dec. 31, 1983. The department supported that
legislation and hoped to be able to draft a lease form, update its leasing
regulations, complete title research, give public notice, and issue all the
necessary leases before the deadline arrived.

Eut because of other new mineral programs undertaken during the same period
(coal and geothermal lease sales, noncompetitive coal disposals, initiation
of the coal surface mining program, and offshore mining leases), that
schedule has proven impossible to meet. To avoid interrupting or delaying
production from existing mines, the department urges that the grace period
be extended to the end of 1985. The department also favors the other mining
lease-related change CSSB 216 vould accomplish: making the grace period
applicable to leasehold locations on all state lands. The current
postponement of the leasing requirement applies only to "community grant"”
and "general grant" lands, omi+Mng mines on mental health lands, placer
mines on the beds of navigable rivers, etc. This potential inequity should
be corrected so that product-on can legally continue vhi.le the department
completes the necessary steps in the leasing process.

Land Classification in the Unorganized Borough AS 38.0h.020(c) required
classification by December 31, 1980, of all land that vas to be retained in
state ownership within municipalities. For land in the unorganized borough,
it sets a classification deadline of July 1, 1983. A multi-agency special
project enabled the 1980 deadline to be met on shedule. (Since that
provision is now obsolete, CSSB 216 would repeal it.) However, two factors
have convinced the department that a similar effort to meet the 1983
unorganized borough deadline vould not be an efficient use of staff time.



First, 1in the unorganized borough the department lacks the detailed resource
information necessary for knowledgeable classifications. Much of this
information will be developed over the next two years as the Susitna,
Tanana, and Eristol Bay area plans are completed and new planning projects
are undertaken in the Kuskokwim and Copper River regions. Classifying that
land now would be premature and would soon have to be done over again as the
data becomes available. Secondly, the department has recently adopted new
land planning and classification regulations, but they are still being
reviewed by the Department of LlLa..- and have not yet gone into effect. The
amended regulations eliminate certain classifications (including greenbelt
and resource assessment), combine others, and add several new mineral
classifications. The department would prefer®"that any extensive
classification project in the unorganized borough be based on its new
regulations, rather than on the system currently in effect. A two-year
extension of the deadline will allow this change to take place.

Bob Arnold, Deputy Commissioner Date
Department of Natural Resources
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required under this subsection shall be made in compliance with land
classification orders and land use plans developed under AS 38.05.300.

(< The failure on the part ofa mining lessee or a locator to comply
strictlywith AS 38.05.185 - 38.05.280 and regulations adopted under
it does not invalidate his rights ifit appears to the satisfaction of the
commissioner that the locator complied as nearly as possible under the
circumstances of the case, and that no conflicting rights are asserted
by any other person. Unless otherwise provided, the usages and inter—
pretations applicable to the mining laws of the United States as supple—
mented by state law apply to AS 38.05.185 - 38.05.280. (8 1art IX ch
169 SLA 1959; am 819 ch f,ISLA 1960; am 81ch 123 SLA 1961; am
S1ch 108 SLA 1981)

Effect of amendments. — The 1981
amendment added the fourth through

sixth sentences ofsubsection (a).

Sec. 38.05.205. Mining leasing, (@) Prior discovery, location and
filing shall initiate prior rights to mineral deposits subject to AS
38.05.185 — 38.05.280 in or on state lands, other than submerged
lands, which are open tomining leasing. Locations shall be made and
certificates of location recorded in accordance with AS 38.05.195. Ifthe
located lands are avai."able only for leasing, the director shall publish
in a paper of general circa™ ion in the area of the location, notice of
the filing of the locution and notice that a mineral lease will be issued.
The notice may be combined with notices of locations either in the same
general area or statewide. Unless a conflicting location exists, no later
than two weeks after publication of the notice, an application form for
a mining lease shall be mailed to the locator by the director. A lease
application shall be filed with the director by the locator within 90 days
after receipt of the form. If the located lands are not available for
leading, notice shall be given the locator by the director and the
locator®s prior rights shall terminate. A mining lessee has the exclusive
rights of possession and extr .ction of all minerals subject to AS
38.05.185 — 38.05.280 lying within the boundaries of his lease or
location. Mining leases may be issued for one location or for a group of
contiguous locations held incommon. Minerals may not be mined and
marketed or used until a lease is issued, except for limited amounts
necessary for sampling or testing

b) Beginning on the date established by the commissioner under AS
33.05.2j0 there shall accrue an annual rental for each leasehold loca—
tion or portion thereof whether or not under lease, not less than the
value of annual labor improvements required for mining claims. The
value ofwork done on, or for the benefit of, the leasehold in compliance
with AS 38.05.210 may be credited against the rental.

@© A mining lease shall be for any period up to 55 years, arid the
lessee has a right to a new lease at the end of each lease period. The
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Alaska Statutes Supplement

838.05.207

commissioner may make reasonable adjustments of the rental rate at
the end of each 20 year period, based upon changed conditions in pro—
duction costs and markets. A valid mining claim located anti held
under AS 38.05.195 may be converted to a lease at any time upon

application by the owner, and

issuance by the director. No lights

granted by a mining lease may be exercised until the lease has been
filed for record in the recording district where the land is located. (84
art I1X ch 169 SLA 1959; am &1 ch 123 SLA 1961; am &2 ch 108 SLA

1981)

1981
“the

Effect of amendments. — The
amendment in subsection (a), added
directorshall publish in a paperofgeneral
circulation in of the
notice of the filing of the

the area location,
location and
notice that a mineral lease will be issued"
at the end ofthe third sentence, added the
present fourth sentence, added "unless a
conflicting location exists, no later than
two weeks after publication of the notice"
at the of the lifth
deleted "upon request or upon receipt of

notice that the location has been made on

beginning sentence,

lands open only for leasing"” at the end of
the fifth substituted “the

locator's” for "his" preceding "prior rights”

sentence,

Editor's notes. — Section 5, ch. 108,
SLA 1981 provides: "SPECIAL PROVI-
SION FOR M ININ G LEASE LOCA-

TIONS. Notwithstanding AS 38.05.205(a),
until December 31, 1983, minerals may be
mined, marketed, or used on a location for
under AS 38.05.205 on
land tentatively approved or patented to
the state und,.- section 6(a) or 6(b) of the
Alaska Statehood Act (F.L. 85-508, 72
Slat. 339, upon discovery,
location, and recording in accordance with
AS 38.05.195. However, this section does

mineral leasing

as amended)

not apply to a locator who does not file an
application for a lease within 90 days after

receipt of the application form as required

in the sixth sentence and added "or loca- by AS 38.05.205."

tion” following "lease” in .Se seventh sen-
tence.

Sec. 38.05.207. Production license [Effective January 1, 1983).
1a) An application for a production license must be filed with the com —
missioner when a locator of a mining claim under AS 38.05.195 or a
lessee of a mining location under AS 38.05.205 is prepai *d to produce
minerals for sale in commercial quantities. The application shall state
under oath the location of the land and ownership of the mineral
deposits involved in the mining operation and the date production
began or is expected to begin. Upon receipt ofan application, the com —
missioner shall publish in a paper ofgeneral circulation in the area of
the location notice of the application and notice that a production
license will be issued. The notice may be combined with notices ofother
applications either in the same general area or statewide. Pending
completion of this public notice requirement r.nd issuance of the pro—
duction license, the locator or lessee has the right to produce minerals
from the property.

(b) If the commissioner determines under AS 38.05.185(b) that a
locator or lessee has complied as nearly as possible under the circum—
stances of the case with the provisio-sofAS 38.05.185- 38.05.280 and
that no cor.fiicting rights are at .erted by any other person, the commis —
sioner shall issue a tra-.sl"erable production li“nse for mineral
extraction. If conflicting rights are asserted the commissioner may
resolve the conflict. (82 ch 87 SLA 1982)
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() corporations organized under the laws of the United States or of
any state or territory of the United States and qualified to do business
in this state, except that if more than 50 per cent of the stock of a
corporation is owned or controlled by aliens who are not qualified, the
corporation is not qualified to acquire or hold such rights.

®) If an unqualified person acquires an interest in exploration or
mining rights by operation of law, he shall be allowed two years inwhich
to become qualified or to dispose of his interest to a qualified person.
@&2art IX ch 169 SLA 1959; am &1 ch 123 SLA 1961)

Sec. 38:07.19o!fiVlining claims. Rights to deposits of minerals subject
to 185 — 280 of Jiis chapter inor on state lands which are op”n to
claim staking may be acquired by discovery, location and filing as
prescribed in 88 185 - 280 of this chapter. The locator has the exclusive
right of possession and extraction of all such minerals lying within the
boundaries of his claim. A location may not exceed 1,320 feet in its
longest dimension, and its boundaries shall run in the four cardinal
directions. A location shall be distinctly marked on the ground in the
manner prescribed by the commissioner and a notice of location shali
be posted on the claim in the manner and contaming the information
required by the commissioner. Within 90 days after the date of posting
the notice of location on the claim, the locator shall file for record in the
recording districtwhere the claim is located a certificate of location. The
certificate of location shall contain the information required by the
commissioner. Locations may be amended in the manner and with the
effect prescribed in 200 of this chapter. Annual labor shall be
performed and statements of annual labor recorded as prescribed in 88
210 — 235 of this chapter. (83 art IX ch 169 SLA 1959; am &1 ch 123
SLA 1961)

Cited in Moore v. Slate, Sup. Ct. Op. No.
128-1 (File Nos. 2551, 2587), 553 I\2d 8
(197(1).

Sec. 38.05.200. Changes in locations and amended notices. Notices
may be amended at any time and monuments changed to correspond
with the amended location but no change may be made which interferes
with the rights of others. Whenever monuments are changed or an error
is made 1in the notice or in the certificate of location, an amended
certificate of location shall be filed for record in the same manner and
with the same effect as the original certificate. (8 47-3-34 ACLA 1949)

Itevisor's note (1952). — This section Am.Jur. reference. — 30 Am. Jur.,
was applied to stale-owned lands by ch. 123, Mines andM inerals, 8§99 et si;
SLA 1901.

Sec. 38.05.205. Mining leasing, (@) Priordiscovery location and filing
shall initiate prior rights to mineral deposits subject to &8 185 - 280
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Sec. 38.05.300. Classiilcation of lands, (@ The commissioner
shall classify for surface use lands in areas where he considers itneces—
sary and proper. This section does not prevent reclassification of lands
where the public interestwarrants reclassification, nor does itpreclude
multiple purpose use of lands whenever different uses are compatible.
No state land, water, or land and water area shall, except by act of the
state legislature, be closed to multiple purpose use, ifthe area involved
contains more than 640 acres.

(b) Not later than February 1 of each year, the commissioner shall
submit awritten report toeach house ofthe legislature which describes
and shows the location of all classifications of state land made under
(@) of this section during the preceding year. () 1 art Il ch 169 SLA
1959; am 82 ch 31 SLA 1964; am 8833, 34 ch 85 SLA 1979)

Effect of amendments. — The 1979 amendment also added subsection (b).

amendment added the subsection (ill des- Editor's notes. — As to cfTect of
ignation, nnd in that subsection, substi- redesignating mental health land ns
tuted “"commissioner shnll classify for general grant land on use classifications
surface use lands"” for "director shall make under this section, see 5 3lb), ch. 181, SLA
a preliminary classification for surface use 1978 in the 1978 Temporary and Special
of all land"” in the first sentence, deleted Acts and Resolves.
“for future development” from the end of As to ofTecl of redesignating mental
the first sentence, and deleted the former health land and school land as general
second sentence, which rend: "The classifi- giant land on use classifications under this
cation. together with n land use plan, shall section,see §§ 1— 2,ch. 182. SLA 1978 in
be transm itted to the com missioner for his the 1978 Temporary nnd Special Acts nnd
approval, modification, or rejection.” The Resolves.

Sec. 38.05.301. Land disposal in the unorganized borough.
Before a sale, lease inder AS 38.05.070 — 38.05.105, or other disposal
of state land in the unorganized boroug! .the commissioner shall con
sider the effect that the sale, lei se.  other disposal may be expected
to have on the density of the population in the vicinity of the land,
and potential for conflicts with the traditional uses of the land that
could result from the sale, lease, or disposal. Ifhe finds it necessary, the
commissioner shall develop a plan to resolve or mitigate the conflicts
in a manner consistent with the public interest and the provisions of
AS 38.05.005 - 38.05.370. () 33 ch 113 SLA 1981)

Sec. 38.05.305. Notice and review.
Repealed by D 45 ch 113 SLA 1981.

Cross references. For provisions un derived from 5 2, art. Ill, ch. 109, SLA
nolice requirements, see AS 38.05..'"M5. 1959; $ 11, ch. 257, SLA 197C; 8& 35, 36,
Editor's notes, — The repented section ch. 85, SLA 79;5 3, ch. 108, SLA 1981.

Sec. 38.05.310. Appraisal, (@ No land may be sold or leased, or a
renewal lease issued, except in the case of tinoil or gas or mineral lease,
unless it has been appraised within 120 days before the date fixed for
the sale or lease. When land isoffered titpublic sale hut is not sold and
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Chapter 108

AN ACT
Relating to mineral leaalngi and providing for

an effective date.

e Section 1. .iS 38.05.185(a) |li amended to readi
(a) The acquisition and continuance of rights In and to dopoolts

on state lands of minerals which on January 3, 1959, were subject to
location under cde miring lavs of the United States shall be governed
by AS 38.05.185 - 38.05.230. Nothing In AS 38.05.185 - 1'd.05.280
affects the law pertaining to the acquisition of rights to mineral
deposits owned by any other person or government. The director, with
the approval of the commissioner, shall determine those lands from
which mineral deposits may be mined only under lease, and, subject to
the limitations of AS 38.05.300, those lands which shall be closed to
mining. State land may not be closed to mIninR or mineral location un-
less the commissioner makes a finding that mining would be Incompatible
with significant surface uses on the state land. State land may not be
restricted to mining under lease unless the commlurloner determines that
potential use conflicts on the state land require that m<nlny. In; allowed
only under written leases Issued under AS 38.05.205 or the commilsaloner
has deterr!ﬂined that the land was mineral In character at the time of
state selection. The determination!! required under this subsection
shall be made In compliance with land classification ordcru nnd land
use nlans doveloped under AS 30.05.300.

* Sec. 2. AS 38.05.205(a) Is amended to readi

-1- SCS CSItU 350(Iteu) un S



Chapter 10b

(a)
rights to mineral deposita subject to AS 38.0S.185 - 38.05.280 in or cs

Prior discovery, location and filing shall Initiate prior

state lands, other than submerged 1 .ds, which are open to mining

leeslng. Locations shall be made and certificates of location recordtl

In accordance with AS 38.05.195. |f the located landi are available

only for leasing, the director shall publish In a paper of Reneral

circulation In the area of the location, notice of the filing oi the

location and notice that a mineral lease will be Issusd. The notice

may be combined with notices of locations either In the same general

area or statewide. Unless a conflicting location exists, no later this

two weeks after publication of tha notice, an application form for a
mining lease shall be mailed to the locator by the director [UPON RE- j'
QUEST OR UPON RECEIPT OP NOTICE THAT THE LOCAT10U HAS BEEN HADE ON

LANDS OPEN ONLY FOR LEASING!. A lease application shall bo filed with

the director by the locator withla 90 days after receipt of the fora.

~n

If the locate-', lands ara not available for leasing, i .all be

given the locator by the director and the locator's (HIS) pri-.r rights j

notice

*

shall terminate. A raining lesaoe has the exclusive rights of posseiilee

and extraction of all minerals subjoct to AS 38.05.185 - 38.05.200 ljfl&

within the boundaries of hla lease or location. Mining'leases may b«
Issued for one location or for a group of contiguous locations held la
comoon. Minerals may not be mined and marketed or uaci* until a lean U »
Issued, except for IImltod amounts necessary for sampling or tearing
3.
(e)
under AS 38.05.205.

4. AS 38.05.345
(h)

under AS 38.05.205.

Sec. AS 38.05.305 la amended by adding a new subsection to read:

The provisions of this section do not apply to a lease is*** *

Sec. Is amended by adding a new aubsoctlon to rcadi |

The provisions of this sootlon do not apply to a lease Isio** j*

SCS C51IB 350(Ros) an'S

Chspcer 108
5.  SPECIAL PROVISION FOR MINING LEASE LOCATIONS.

IS 38.05.205(a),

e Sec. Notwithstanding

until December 3’ , 1983, minerals may be mined, marketed,

er used on a location for. mineral leasing under AS 38.05.205 on land tentar

tlvely approved or patented to the atate under section 6(a) or 6(b) of the

ilsaka Statehood Act (P.L. 85-508, 72 Stat. 339, as amended) upon discovery,

location, and recording In accordance with AS 38.05.195. However, thli

maction doea not apply to a locator who does not file an application for a
liaia within 90 days after receipt of the application form as required by
U 38.05.205.

* Sec. This Act takes effect

070(c).

6, Immedletely In accordance with AS 01.10.-

SCS CSIIB 350(Rus) am S
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The attached letter from the DNR requests an amendment to SB 216 to extend

the deadline for the classification of land to be retained in state ownership

from July 1, 1983 to July 1, 1935. In addition, it is recommended that
language pertaining to state lands recommended for retention in municipalities
be deleted. This work has already been completed and the language is moot.
SJR 24

The Reagan Adm.nistrar.ion has introduced legislation (S 615)

amending the Natural Gas Policy Act of 1978. The Administration®s

proposal attempts to combine phased decontrol of gas prices
with measures enabling pipelines and producers to get out of
long-term contract” that are believed to be keeping gas prices
high. A summary of \the key points of this legislation is
attached . \

"\
SJR 24 requests that Cd~gress exempt the State of Alaska fronm
section 316 of the Administration bill. Section 316 allows
the abrogation of existing natural gas supply contracts.
Section 316 is also attached for your information.

The current price of gas sold, to Chugach Electric for example

is 26¢c. It is estimated thatXif the Administration 1s proposal
passed intact as now drafted, this price could increase to
$2.50 and above. The Department\of Natural Resources has

stated that the request for this \xemptiou 1is consistent and
in accord with official State posit, Lon.

Additional attachments have been included for your information.
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mVEMORANDUM Sta'ce of Alaska

DEPARTMENT OF NATURAL RESOURCES
DIVISION Or MINERALS AND ENERGY MANAGEMENT

70:
ESTHER C. VTUKNICKE ebruary 2, 1983
Commi ssioiier FILE NO.
\
TELEPHONE NO.
EKOM - . \ SUEJECT:'j.]érfL.SL__::
i - - -
1, Mining leasing under
Direct \ \v4

‘H J! _ AS 38705.205
1 r \ X

Tnis memorandcm is intended.as an update on our progress touarc .
implementation of the mining lease-statute (AS 38.05.205) and to notify you
cf the major problems we have encountered. At a minimum, legislative action
is needed this session to extend the implementation deadline; a prevision

to accomplish this is included in DKR"s Title 3S housekeeping bill.

Additional amendments may De necessary to correct the ambiguities we have
found and to make the program workable.

background

Alaska law allows the appropriation of locatehie minerals _.r.rcu:
different methods:

on tidelands and submerged lands, a leasing process similar to that for
coal or other leasable minerals 1is used;

on most uplands open to miming, ordinary mining claims tat be staked;

c on uplands identified as mineral lands or where conflicts with other
land uses could occur, "leasehold locations" are required. They are
initiated in the same way as mining claims- with discovery, location,
and filing- but must be converted to leases before production can
occur. Few or no such conversions have ever taken place. Ir. 1981,
witl many placer mines producing or ready to produce because cf rising
gold prices, the Legislature passed ch. 108, SLA 1951, which allowed
production to continue until Dec. 31, 1983, or until the miner receives
a lease application from DNR, whichever comes first.

With the lease exemption due to expire, DMEM has been working to prepare a
basic lease form, to estimate the workload involved (DML"i calculates that
N,500 to 6,000 of the total ££,000 state mining claims are on land
designated for leasehold location<; these locations are in approximately
300-600 contiguous blocks that could each eventually require a lease; if the
deadline 1is not extended, probably 60-100 or these will r.efcd a lease this
vear in order to produce or continue production in 298s). and to determine
the legal requirement®s that niust be met before issuing the leases (see
attached reouest for an attorney general®s opinion).
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Problems and Potential Legislative Solutions

We do not yet have final answers to oi”™ legal questions, but preliminary
analysis by Dim and the Department Law has pointed out the following
obstacles.

=Timing of lease issuance is critical. As it stands, the law might be

-

fJ

J

interpreted to require DMEM to initiate the leasing process within a
few weeks or months after it learns of a new leasehold location, rather
than waiting until productjon plans are underway (usually many years
later). Since the majority of locactions lapse without ever being
developed, most such leases would serve no purpose. Auc the miming
lease workload would be 300-600 leases instead cf a more manageable
60-100. With the ambitious schedule facing DMEM in its other mineral
programs (new or newly reopened coal, geothermal, anc offshore mining
lease projects, plus a DMEM processing backlog of some 4,000 miming
claims, and almost 11,000 additional mining claims that have been
awaiting adjudication for up to eight norths because D7S does not have
the staff to enter them onto the state status plats and other land
records), we car.not afford to tackle a years-old backlog cf miming

lease conversions all at once. Possible solutions: Amending AS
38.05.2C5 may be necessary to let us delay leasing until the locator
specifically requests a lease or is ready to go into production. In

addition, the Dec. 31, 1963 deadline should be postponed JNRI Title
38 housekeeping bill would extend the deadline only one year, but
actual time needed to implement the program will depend on funding.
After the housekeeping bill was drafted, the department®s proposed FTSi
increment for mining leasing was eliminated from the budget."

Issuance of a mining lease 1is probably a ""disposal™ rf an interest in
land. * Moore v. State, 553 P.2d S, 26 (Alaska .7976). If so, DNR must
make a "best interest" determination under AS 38.05.035(a)(14) before

issuing a lease. Disposal procedures must also meet the constitutional
requirements of "prior public notice ana ether safe;guards of the public
interest as may be prescribed by law." Ajrt. VII11, sec. 10. The

Department of Law"s tentative legal conclusion is that the notice
provided for in AS 38.C5.205 satisfies the minimal constitutional
notice requirements.

However, timing cf notice under .AS 38.05.205 (it must be given before
the locator applies for the lease) limits its utility somewhat. A mere
logical time for public: notice is after the locator"s lease application
has been received and the "best interest"” determination lias been
drafted. Yet for administrative reasons, DMEM does not want to rive
notice twice. (For nearly all other disposals, notice is handle: under
AS 38.05.345. Tnis statute requires only one public notice for

* A_nother view is that, since the lease application cannot I% denied, the

disposal has already taken place. Ltck of discretion to deny the lease
raises 1issues too complex to set out in this memorandum.
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noncompetitive disposals, given when the best interest determination is
ready to review-; local government receives notice at the sane tine.
Mining leases are specifically exempted from .AS 3g..05.3£5.) Another
complication is that arter the lease 1is issued, the lessee must get a
separate production license (AS 38.05.207) before production can

occur. Tnis statute requires still another notice. Possible
scuutions: The early notice provision could be deleted iron AS
38.05.205 and the mining lease exemption removed from AS 36.05.3*5,
allowing notice of mining leases to be given in the sane way as for
other noncompetitive disposals. At the t ¢ time, AS 38.05.207 could
oe amended to alLlov tne production license to be issued sinultaneouslv
with the lease, so that no extranotice would be necessary.
Alternatively, all references tomining leases could be cropped from AS
38.05.207, leaving it applicable only to ordinary locations. That
statute was intended to satisry tne 6(i)" leasing mandate under the
Statehood Act, but to require both a lease and a production license
seems superfluous.

Discovery, location, and filing are the prerequisites to leasing,
whether the proper documents have teen timely recorded can readily be
checked, but it would be difficult anc expensive to do a "validity
determination”™ (tc establish whether each location contains a
discovery) before issuing the lease. DAT, has never ccne ™a validity
determination. The discovery requirement should not re cropped- in
tact it could not be without a constitutional amendment- but it does
create a serious administrative problem. Possible solutions: AS
38.05.205 could be amended to give the locator the option of either
paying for a validity determination before the lease is issued, or
accepting a short-term lease (perhaps five years) that would expire if
no production took place. If production occurred, it vould provide
retroactive proof that at least one discovery existed within the
leasehold, and the lease would automatically be renewed. As another
option, it might be sufficient for the locator to sign ar. affidavit
that he or she had made a discovery vitr.in each location. This
alternative could probably be put into effect bv regulation, without
having to aimnd AS 38.05.205.

A field check would also be necessary to ae i ne whether the location

had been properly staked. Here again, DN'R has never done such field
checks, although this sort of investigation would be much easier and
cheaper than a validity determination. Possible solutions: Perhaps

the locator could simplv sign an affidavit attesting to proper

staking. Alternatively, DKR could either seek funding to check for
proper staking before converting the location to a mining lease, or AS
38.05.205 could be amended to require the .locator to supply such proof.
A more costly but ultimately more satisfactory solution would be to
reouire a survey of the staked boundaries, v"nich would also ensure the
accuracy of the legal descxip.ion stated in the lease. (Without a
survey, the location must be plotted on th? status plats, and its legal
description written, on the basis or the miner"s sketch nap.)

Enclosure



MEMORANDUM 7 State of Alask

.DEPARTMENT OF NATURAL RESOURCES
-DIVISION OF MINERALS AND ENERGY MANAGEMENT
‘C; c2rbara Herr.cn oatE October IE, 1SGZ
Assistant Attorney General, DOL
FILE NO:

telephone no 276-ZGE3

from: Key”~rowrgj” ccCtcr subject Minir.c Leas'.rc

DMEM AS 3S'CE.2C3

The Division of Minerals and Energy Manacement is preparing to implement
AS 3S5S.C5.205 and the special provision for rcininc leaseholc locations passe:
py the 1SS1 legislature (Sec. 5, Ch. ICS; SLA 1981). Vie would appreciate

receiving your thoughts on the following issues as seen as pcss'.Pie.

1. Extent of discretion. In an area open to leasing, we assume that the
director must issue a raining lease for a location filec wunder AS
35S.05.205(c); the director's authority extends only to choosing the '.ease's
terms and conditions within statutory Ilimits. Similarly, we assume that he
cr she cannot refuse to convert a valid mining claim tc a ‘ease -nee- AS

38-05.205(c). Is this interpretation correct?

5 Directcr's findinc. We assume that issuance ci a rin rZ "Ae urce- AS

' ZJL
33.05.205 is a Cispcsc| of an interes t n land ur.ee - AS 33 .V °V*1£V£)C14J an:

therefere requires a test ir.terest fincinc uncer that section. Is this
correct? We assume that the finding should ccver ciscreticra-y -crupc I"jCI‘
as tne stipu'iaticns that wi 11 be irapcsed to resolve WMIT Ticts wi B FkEGT
uses. Are there any issues that must be addressed in £\0'' .C5: f*n'lrz
a minine lease? If the her.t interest deter, inat' tr, shews trat issuance C"

the lease would net serve |he best ir.terests cf the state, vhat is the

resolution if the director does not Kavc- tr.e ci sere tier, to €ery a lease;

3. Vaiicity detcrminetior.. Pricr discovery, location, ard filing in a
leaser,cic location area, or a \alic raining claim any,.here, entitle: the
locator to convert to a lease. Ey .mplicaticn, a locator v.hc has not
fulfilled these three requirements is net entitled to a lease. Prior to the

issuance of a raining lease under 38.05.DCS, should a validity ceterrainatter,

be raade i

4. Pent accrual. The department interprets AS 3E.05.205(b) to mean that

beginning on Sept. 1 following staking cf a leasehold location (the date s

set by 11 AAC £6.220), annual rental bc-gins to accrle at the minimum rule of
5200 per location per year, whether cr r.ot a lease has already beer, issuec.
Payment must te made each year, either in cash OrF (far racre typically) in
the form of annual labor Lenefittirig the Ileasehold Iccaiicn. If the locator
neither pays the rent ncr offsets it by recording _n anr.ual Jabcr affidavit,
and coes net correct the situation after notice from 2MEM, the Ileasehold
location is deerac-d abandoned. Is this prcctdure, which is reflected in 11
AAC £6.300, a reasonable and supportable ir.terpretatirn of the statute?
(Should 11 AAC £6.300 be amended to be consistent witn the statute by

c-.anciro the lest cr to an "ana"?)
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5. ACMP consistency. If the location is within the coastal zone, is the
issuance of a lease under AS 38.05.205 subject to review for cor.sister.cv

with the Alaska Coastal Management Froc-ram? - Whcf* is the result if it *j r

ccnsi stent?

5. Secrecaticn. Is cur interpretation that the filing c¢f ar, offshore
prospecting permit application segregates the tide lands anc submerged 1lar.c

involved, so that a mining claim cr leasehold location cannot be stakec on

top of it under 11 AAC 85.125(c), a correct one?

7. Timinc. « The' department's past practice has beer, not to immediately se
a lease application tc a locator who has filed in a leasehold location
area. The department pn°fers to postpone the leasing process until the
locator is actually ready to go into production. Can this procedure be

continued wunder the amended AS 28.05.205(c), cr does the statute force D-E
*_ 9
tc publish notice c¢cf the Ileasehold location as seen as it learns ¢ '

Procedures. The fcllcwinc is our understandinc cf major lel~-
er AS 22 {ry

As soon as the location notice is received, cr at f, «-Ns1ec-C

thereafter (the'timing depends or. your answer to < :revicuC
r.ce with as
Tttt Y& e

*
location war. filed and that, if there is no ccr:i< nc lcca™ cr

lease will se issued.

No later than two v.veks after the notice was putiisneo. cut allowing
much of that two-week period as possible fcr other locators to reaper
to it, the civ sicn sends a lease application form to the- locator |if
has net learned of any conflicting claim. AS 2c.CS.2C5(c).

Within 90 days after receipt of the application, the-locator must fil
it 'Out and file it with the director. AS 28.05.205(a).

After the application is received, a director’s decision under AS
38.05.025(c)(14) is draftee. If the location is in the coastal zone,
determination that the lease 1is consistent witn the Alaska Coastal
I-ianacement program is also mace. If the Ilocation is within the
unorganized borough, a commissioner’s finding as tc the disposal's
effects or. population density, and its potential for conflicts with
traditional land uses, is also written under AS 2S.C5.201. If the
location includes c¢r is adjacent to waters, the department determine*
whether these waters are navigable c¢cr public under AS 26.05.127. it
they are, and if surface development in connection with the Ic-ase mici
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Barbara Mermen
Paoe 3
October 29, 1962 ”

restrict public access rights to end along those waters, easements or

riohts-of-way are reserved in accordance with. tn& implementing regulations

(11 AAC 53.) (However, if the department does not yet knew now the lease
will .be developed, it will not specify the easements in the conveyance
document, but as a lease stipulation will retain the right to reserve tr.em
later ‘f necessary to protect puolic access. This is the srocecure DME!" has
been following with other mineral leases.)

¢ We cannot determine whether notice c¢f the director's decision is
supposed to be given, and if so, under what procedures. Director's
mdecisions for all other types of disposals are advertised unce- AS

3m™ X % E.05.34(A)C3), but AS 38.05.345(e) certainly seems to exempt cec'sicrs

in connection with mining leases from this recuiremer.t. Does t.nis mean
that, even though the director's decision must be written, norctice
need be given that it is available for rc-view? Is tne original rctice
under AS 38-05.?05(a)--whicn was given well oefcre the terms cf the
disposal and conditions were decided c¢cn (in fact, before the lease
application was filed) — the only public notice legally arc
constitutionally required? Would this criginal r.stice also serve as
notice to the municipality cr, in the wunorcani:ec borough, tc local

residents?

.e cecisicn is rf£z-1%

;S 38-05.346 would presumably also apply.

o JT least ID cays C°
TR

bc-fcre the le ese is issued. .7 icuirec, presurCw
crily time 1init 1s thaZ at least s<ass after the c‘'rec
tieci si on is written.
We assume that, allhoucn a min*r :Cuc'e certain Surfec
use richts it is rcl 0 cisposal estate arc the sur
re'quirement® OT AS 3" 04.055 () cc net aptiv it is also e>:err._lwt
the appraisai recutrement cf AS 05.310.
r uncerst anoi nc of these recijire er cc:::"reher.ciyc?

have we missed?

/H . Zi 8
Vo luntarv ccnveps ions. Which cf these s would .rply f
inWorord T .rear A3 38.05 '

a preliminar net i
* e
6% ot it é

9C-c'ay appiica tier.

lease
cc-adl i ne?
iO. University lands, if the location is on universijty Jlands, the Scan

2ecer.cs must be notified before the lease is 1ssui (AS 3c.C5.020(a;) . .,(_:;‘:

happens if it withholds its approve!?

cc: John Katz
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M EMORANDUM May 19, 1983
SUBJECT: Classification of state land

(SB 216)
TO: Representative Richard Shultz

Chairman, House Resources Committee

FROM: Richard C. Folta
Legislative Counse

It 1s my opinion that adding to the above referenced bill

the proposed provisions for sale of a leasehold by the state
to a leaseholder requires a title amendment in SB 216. Under
Uniform Rule 24(c), a bill title may not be amended 1in the
second house unless the amendment is a clerical or technical
change. The amendment, 1in this instance, could only be
accomplished in the Senate.

RCF :1jb
20/027



TESTIMONY BEFORE THE HOUSE RESOURCES COMMITTEE
SB 216, MAY 13, 1983
Mr. Chairmen, members of the Committee, | apologize for not being able

to testify today in person but | am chairing a meeting of the Senate Resources
Committee during this same time period.

However, | would like give my strong endorsement to SB 216 and urge the
Committee to take swift action on this measure. The bill simply extends
the moratorium currently in existence for converting mining claims to mineral
leases for another'two years. This extension is necessary for the Department
of Natural Resources to continue to develop the leasehold system prescribed
by law and to identify additional legal and technical problems which have
surfaced. Within two years it is quite possible that the Department will

recommend to the legislature changes which may be needed in current law
regarding the leasehold system.

In addition, the Senate Resources Committee adopted an amendment to the bill
which would also extend another deadline in Title 38 for an additional two years.

Current statutes call for the state to identify all state lands to be retained
in state ownership by July 1, of this year. Lands not ident”~ied would fall
automatically into the land disposal bank. Land identification by the state
has preceded after land use planning has been completed which has taken some
time. There simply is not sufficient time to complete the planning and the
subsequent classification process by the July 1, 1983 deadline. Rather than
interrupting this reasoned, phased process to land classification, an extension
is warranted. Such an extension will have no impact on the amount of land

to be disposed of as current lands in the disposal bank far exceed annual
disposals well into the future.

Thank you for this opportunity to present my views on this legislation.

(/
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Covn w. {ike

<zdfe({

Senator Bettye Fahrenkanp

Badground
State law provides that” tate lands of mineral character or where land use
conflicts exist mining claims which are staked would convert to mining

leases prior to production.

In 1931 the Legislature extended the deadline for conversion of claims to
LEASES UNTIL OKC 31, 19 33 BECARE Or THE CRAWNIC INCREAE IN RACER GOD
GAIMS BNTERING FROIDUCTION WITH THE RISE  IN GAD PRICES AND THE ABENCE (r
MNERAL LEASE FROCEDURS AT THAT TIIVE,

Gurrent Situation

ONR FERCRTS THAT WITH THE PROSFEECTS CF HAVING TO GONERT HANDRETS, IF NOT
THOBADS GF QAIVG, ADTHE TECHNICA. FRCBEVG WHGH STILL EXIST WITH THE
MINERAL LEASE LOOATION SYSTEM, THE CEPARIVENT WOUD BE UNARLE TO MEET THE
DEGITEACLINE THIS YEAR, THEY ARE RECLESTING AN EXTENBICN TO RLRTHER STLDY
/D BRCRE THE FRELEVS AD FROCEDLRS OF MINERAL LEASE LOOATION SYSTEM

AD PCSSIBLY TO RCOMMIND GHANGES N THE LA,

Additionally, another provision of title 3 requires DNRto classify all state
LANDS TO BE RETAINED IN STATE OANRHP BY JULY 1, 1983, LANDS NOT O CLASSIFIED
WOID BE INGLEED IN THE LAND DISPORAL BANK KR POSSIBLE DISPCRAL, BECALEE (F
D\RS PANNING FROES FRICR TO AASSIHCATION, THIS DEADUNE IS NI GONG TO
be met, Having the lands go to the disposal bank serves no useful purpose and
IN NOWAY WAID ROUCE THE ANNUAL LAND DISPCRALS ((THERE ARE OR 690,000 ATRES
IN THE DISPCEAL BANK GLRRENTLY FROMVWHCH 60,000 WILL BE DISPCED THIS YEAR),

Bill's Provisions

The bill-extends the lease conversion moratorium for two more years until
Dsc, 195, The bill also extents the land classification deadline two years

until July 1, 19%,



Chapter 108

AN ACT
Relating to alncral leaalngi and providing for

an effective date.

e Section 1. AS 36.05.185(a) la amended to readi
(a) The acqulaltlon and continuance of rights In and to deposits
on state lends of minerals vhich on January 3, 1959, vcre subject to
locstlon under the alulng laws of the United States shall be governed
by AS 38.05.185 - 38.05.280. Nothing In AS 38.05.185 - 38.05.280
affects the law pertaining to the acquisition of rights to mineral
deposits owned Ly any other person or government. The director, with
the approval of the commissioner, shall dstermlne those lands from
which mineral deposits may be mined.only under lease, and, subject to
the limitations of AS 38.05.300, those landa which shall be closed to
mining. State land may nut be closed to mininx or mineral location un-

less the commissioner makea a finding that mining would be Incompatible

restricted to minlne. under Icaoe unless the commissioner determines that
potcntlol use conflicts on the etntc lond require that miIninR be allowed
only under written Icnseo Issued under AS 3B.05.205 or the commissioner
has deterr:ll'"lined that the land wno mineral in character at the time of
ttnte selection. The determinstlonn required under this subsection
shall be made In compliance with land classification orderu nnd land

use piano dovoloned under AS 38.05.300.
* Sec. 2. AS 38.0:,.205(a) Is amended to readi

-1- SCS CSWJ 350(Kco) am S



Chapter X08

(a) Prior discovery, location end filing shall initiate prior

rights to mineral deposits subject to AS 38.05.185 - 38.05.280 in or ca

state lands, other than submerged lands, which are open to mining

leasing. Locations shall he made and certificates of location recorded

in accordance with AS 38.05.195

. |If the located lands are available

only for leasing, the director shall publish in a paper of general

circulation in the area of the location,

location and notice the a mineral

notice of the filing of tha

lease will be issued. The notice

may be combined with notices of locations either in Che same Ron -al

. . . .
area or statewldo. Unless a conflicting location exists, no later chn *

two weeks after publication of the notice, an application form for a

mining lease shall be mailed to the locator by the director (UPON RE-

QUEST OR UPON RECEIPT OP NOTICE THAT THE LOCATION HAS BEE MADE CN

LANDS OPEN ONLY FOR LEASING).

A lease application shall be filed with

the director by the locator within 90 days after receipt of tha font.

If the located lands are not available for leasing, notice shall be

given the locator by Chj director and rhe locator's (HIS) prior rightf
shall terminate. A mining lessee has tha exclusive rights of poase«ilt»

and extraction of all minerals subject to AS 38.05.185 - 38.05.280 lylei

within the boundaries of his lease or location. Mining‘leases nay bi

l.*«ued tor one location or for a group of contiguous locations held la

coamon. Minerals may not be mined and marketed or uaci' until a lest* b

Ir'sued, except for Ilmltec .mounts necessary for sampling or testing.

(e) The provisions of this section do not apply to a loase leeu"

under AS 38.05.205.

Soc. 3. AS 38.05.305 is amended by adding a new oubaectlon to reads

* Sue, A AS 38.05.345 is amended by adding a new subsection to readi

(h) The provisions of this

under AS 38.05.205.

section

do nut apply to a lease

SCS CslIB 350(Roa) am S

(

Chapcer 108
* Sec. 5. SPECIAL PROVISION FOR MINING LEASE LOCATIONS. Notwithstanding
1538.05.205(a), until December 31, 1983, minerals may be mined, marketed,
or used on a location for mineral leasing under AS 38.05.205 on land tentar
lively approved or patented to the state under section 6(a) or 6(b) of thi
iWska Statehood Act (P.L. 85-508, 72 Stat. 339, as amended) upon dlscove :y,
location, and recording in ac.”rdance with AS 38.05.195. However, this
taction doos not apply to a loca-or who does not file an application for a
Itaaa within 90 days after receipt of the application form al required by
IS 38.05.205.

* Sec. 6. This Act Cakes effect Immediately in accordance with AS 01.10.-
070(c).

-3- SCS CSIIB 350(Ros) nm S



MEMORANDUM P? " state of Alask,

.DEPARTMENT OF NATURAL RESOURCES
-DIVISION Or MINERALS AND ENERGY MANAGEMENT
'0: Barbara Herman 7a7E: October 29, 1982

Assistant Attorney General, DOL
FILE KO:

TELEPHONE NO: 276-2652

rector subject: Mininc Leasino wunder
AS 38“05.205

The Division of Minerals and Energy Management is preparing to implement
AS 38.05.205 and the special provision for mining leasehold Ilocations passed
by the 1981 legislature (Sec. 5, Ch. 108; SLA 1981)." We v/ould appreciate

receiving your thoughts on the following issues as sccri as possible.

i. Extent of discretion. In an area open to leasing, we assume that the
director must issue a mining lease for a location filed wunder AS
38.05.205(e); the director’s authority extends only to choosing the lease's
terms and conditions within statutory Ilimits. Similarly, we assume that he

cr she cannot refuse to convert a valid mining claim to a lease unde

38.05.205(c). this interpretation correct?

2. Director's finding. We assume that issuance cf a mining lease wunder AS
38.05.205 is a oispcsal of an interest in land under AS 38.05.035(a)(K ) end
therefore ‘requires a best interest finding wunder that section, is this
correct? We assume thet the finding should cover discretionary issues such
as the stipulations that will be imposed to resolve conflicts’ with other
uses. Are there any issues that must be addressed in every .035 finding for
a mining lease? If the best interest determination shows that issuance of

the lease would not serve the best interests of the state, what is the

resolution if the director does not have the discretion to deny a lease?

3. Vclidity determination. Prior discovery, location, and filing in a
leasehold location area, or a valid mining claim anywhere, entitles the
locator to convert to a lease. By implication, a locator who lias not
fulfilled these three requirements is not entitled to a lease. Prior to the

issuance of a mining lease under 38.05.205, should a validity determination

be made?

4. Rent accrual. The department interprets AS 38.05.205(b) to mean that

beginning on Sept. 1 following staking of a leasehold location (the cate s
set by 11 AAC £5.220), annual rental begins to accrue at the minimum rate of
5200 per location per year, whether or not a lease has already beer, issued.

Payment must be made each year, either in cash or (far more typically) in

the form of annual labor benefitting the leasehold location, if the locator
neither pays the rent ncr offsets it by recording an annuel labor affidavit,
and does not correct the situation after notice from DMEM, the leasehold
location -is deemed abandoned. Is this procedure, which is reflected in 11

AAC £5.300, a reasonable and supportable interpretation of the statute?
(Should 11 AAC 86.300 be amended to be consistent with the statute by

chancing the last "or" to an "arid"?)
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5. ACMP consistency. If the location is within the ccastel zone, is the
issuance of a lease under AS 38.05.205 subject to review for consistency

with the Alaska Coastal Management Program? - Whar*is the result if it is net

ccnsi ste..t?

5. Secrecatio;i. Is our interpretation that the filing of an offshcre

prospecting permit application segregates the tidelands and submerged lands

involved, so that a mining claim or leasehold location cannot be staked on

top of it under 11 AAC 85.135(c), a correct one?

7. Timino. The' department's past practice has been not to immediately seno
a lease application to a locator who has filed in a leasehold location
area. The department prefers to postpone tne leasing process until the
locator is actually'ready to go into production. Can this procedure be

continued uncer the amenoed AS 38.05.205(a), or does the statute force DMEM
to publish notice of the leasehold Ilocation as scc-n as it learns cf it?
1

6. Procedures. The following is our understanding of the major legal

requirements that must be satisfied in issuing a lease under AS 38.05.205(a)

o As soon as the location notice is received, or at an appropriate time
thereafter (the’'timing depends onyour answer to our previous

question),'the director publishes a notice in compliance with AS

38.05.205(c). Only one notice is required; it advertises that the
location was filed and that, if there is no conflicting location, a
lease will be issued.

o No later then two weeks after the notice was published, but allowing as
much of that two-week period as possible for other locators to respond
to it, the division sends a lease application form to the locator if it
has not learned of any conflicting claim. AS 36.05.205(c).

o Within 90 days after receipt of the application, the-locator must fill
it ‘out and file it with the director. AS 38.05.205(a).

o AftPr the application is received, a director's decision under AS
38.u5.035(a)(14) is drafted. If the location is in the coastal zcr.e, a
determination that the lease is' consistent with the Alaska Coastal
Management program is also made. If the location is within the
unorganized borough, a commissioner's finding as to the disposal's
effects on population density, and its potential for conflicts with
traditional land uses, is also written under AS 38.05.301. If the
location includes or is adjacent to waters, the department determine”
whether these waters are navigable or public under AS 38.05.127. I f!

they are,, and if surface development in connection with the lease mioht
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restrict public access rights to end along those waters, easements cr
rights-of-way are reserved in accordance with the- implementing regulations
(11 AAC 53.) (However, if the department does not yet know how the lease
erill be developed, it will not specify the easements in the conveyance
document, but as a lease stipulation will retain the right to reservethem
later if necessary to protect public access. This is the procedure DMEMhas
been following with other mineral leases.)

c We cannot determine whether notice of the director's decision s

supposed tc be given, and if so, wunder what procedures. Director's =
edecisions for all other types of disposals are advertised wunder AS
05.34(A)(3), but AS 38.05.345(e) certainly seems to exempt decisions
in connection with mining leases from this requirement. Does this mean
that, even though the director's decision must be written, no notice
need be given that it is available for review? is the original notice
under AS 38.05.205(a)--whicn was given well oefcre the terms cf the

disposal and conditions were decided on (in fact, before the lease
application was filed)— the only public notice legally and
constitutionally required? Would this original notice also serve as

notice to the municipality or, in the wunorganized bcrouch, to local

residents?

o if you determine that AS 38.05.345 notice cf the decision _s required,

AS 38.05.346 would presumably also apply.

if notice must fce given under AS 38.05.345, at least 30 cays must pass

o
before the lease is issued, .if nc notice 1is required, presumably the
onlv vims limit is that at least 21 days must pass after the director's
C'- written.

c ... imt that, although a mining lease will include certain surface
use nuiits, *t is not a disposal of the rface estate arid the survey
requirements of AS 33.04.055(b) do not ;oly. it is also exempt from

the appraisal requirement of AS 30.0=.3:0.

Is our understanding of these requirements correct and ccmprehensive? What
have we missed? , o o

/\rn
9. Voluntary conversions. Which of these procedures would apply tc a

voluntary converta-c-ion ct a mining claAm to a lease urc-er AS 38.05.205(c)?
For instance, would the director be required to give a preliminary notice
under AS 38.05.205(a) that the location had been filed and that a"lease

would be issued? Would the locator be bound by the 80-doy application

deadline?

10. University lands. If the location is on university lands, the Board of

Regents must be notified before the lease is issued (AS 3c.05.030¢(a)). What

happens if it withholds its approval?

cc: John Katz
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(1) the cash value offered;

(2) the projected effects of the sale, exchange or other disposal on thj
economy of the state;

(3) the projected benefits of refining or processing the oil or gas in
the state;

(@ the ability of the prospective buyer toprovide refined products cr
by-products for distribution and sale in the state with price or supply
benefits to the citizens of the state; and

(5) the criteria listed in AS 38.06.070(a). (81 ch 56 SLA 1970; am
83 ch 9 SSSLA 1974; am 889, 10 ch 112 SLA 1980)

Effect of amendments. — The 1980 subsection

amendment, in subsection (n), substituted

substituted

of’

"has been

(c),

notified in writing for “"where
"after prior written notice to" for "with the
"under AS

"where applicable,”

applicable hns approved”; in subsection
(d), deleted the

Alaska Royalty Oil nnd Gas Development

prior written approval of and
38.06.050"
the end ofthe subsection; in subsection (b),
substituted
for "with the prior written approv.il of'; in

"with npproval of the

for near
Advisory Board" following "until the com-

"after prior written notice to" missioner”; and added subsection (e).

NOTES TO

W nivcr ofcom petitive bidding. — An
initinl waiver ofcom petitive bidding und n
second waiver at the time of amendment

eeemoved any obligation to open the

DECISIONS

contract to com petitive bidding,
M cKinnon v. Alpetco Co., Sup. Ct. Op. No.

2413 (File No. 5546), 633 P.2d 281 (1981).

Article 7. Mining Rights.

Section
185. Generally

205. Mining leasing

Section
207. Production license

250. Tide and submerged lands

Sec. 38.05.185. Generally, (a) The acquisition and continuance of
rights in and to deposits on state lands of minerals which on January
3, 1959, were subject to location under the mining laws of the United
States shall be governed by AS 38.05.185 — 38.05.280. Nothing in AS
38.05.185 — 38.05.280 affects the law pertaining to the acquisition of
rights to mineral deposits owned by any other person or government.
The director, with the npproval of the commissioner, shall determine
those lands from which mineral deposits may be mined only under
lease, and, subject to the limitations ofAS 38.05.300, those lands which
shall be closed to mining. State land may not be closed to mining or
mineral location unless the commissioner makes a finding that mining
would be incompatible with significant surface uses on the state land.
State land may not be restricted to mining under lease unless the
commissioner determines that potential ufa conflicts on the state land
require that mining be allowed only under written leases issued under
AS 38.05.205 or the commissioner has determined that the land was
mineral in character at the time of state selection. The determinations

58
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