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T O :  H o u s e  R e s o u r c e s  C o m m i t t e e

F R O M : H o u s e  S p e c i a l  C o m m i t t e e  o n  F i s h e r i e s

S U B J E C T :  C S  S B  1 3 6  ( R e s )  ( e : d  a d d e d )

T h e  H o u s e  S p e c i a l  C o m m i t t e e  o n  F i s h e r i e s  w o u l d  l i k e  t o  e x t e n d  t o  y o u  i t s  

s u p p o r t  o f  C S  S B  1 3 6  ( R e s )  ( e f d  a d d e d ) .  I f  t h i s  b i l l  i s  n o t  p a s s e d  o u t  

t h i s  s e s s i o n ,  w e  r i s k  c o n t i n u e d  u n n e c e s s a r y  h a r r a s s m e n t  o f  s e t  g i l l  

n e t t e r s  d u r i n g  t h e  1 9 8 3  s a l m o n  s e a s o n .

C u r r e n t l y ,  t h e  s t a t u t e s  a n d  r e g u l a t i o n s  r e q u i r e  t h a t  t h e  p e r m i t  h o l d e r  

b e  p h y s i c a l l y  p r e s e n t  d u r i n g  t h e  o p e r a t i o n  o f  t h e  s e t  n e t  e x c e p t  w h e n  

t r a v e l i n g  t o  a n d  f r o m  t h e  s i t e  t o  s e l l  t h e  c a t c h .  T h i s  i s  i n t e r p r e t e d  

t o  m e a n  w i t h i n  s i g h t  o r  e a r s h o t  o f  t h e  s i t e .  E x i s t i n g  a n d  h i s t o r i c a l  

p r a c t i c e s  o f  s e t  n e t t e r s  c o n f l i c t  w i t h  t h i s  l a w .  F o r  e x a m p l e ,  s e t  g i l l  

n e t t e r s  o f t e n  h a v e  m o r e  t h a n  o n e  s i t e  o p e r a t i n g  o n  o n e  p e r m i t .  I n  

s i t u a t i o n s  l i k e  t h i s ,  t h e  n e t s  a r e  p i c k e d  a t  c h e  s a m e  t i m e  a n d  t h e  

p e r m i t  h o l d e r  i s  n o t  a b l e  t o  b e  a t  b o t h  s i t e s .  A n o t h e r  e x a m p l e  o f  a  

c u r r e n t  v i o l a t i o n  i s  i f  t h e  p e r m i t  h o l d e r  i s  i n  t h e  s e t  n e t  c a b i n  w h i l e  

h i s  c r e w  i s  p i c k i n g  t h e  s e t  n e t .

C S  S B  1 3 6  ( R e s )  ( e f d  a d d e d )  w o u l d  c l a r i f y  t h e  l e g i s l a t u r e ' s  i n t e n t  b y  

d e f i n i n g  " f i s h i n g  s i t e "  a n d  a d d i n g  a n o t h e r  e x e m p t i o n  ^o t h e  c u r r e n t  

p h y s i c a l l y  p r e s e n t  r e q u i r e m e n t .  T h e  n e w  d e f i n i t i o n  o f  " f i s h i n g  s i t e "  

i n c l u d e s  a n y  s t r u c t u r e  p r o v i d i n g  s h e l t e r  i n  s u p p o r t  o f  t h e  f i s h i n g  

o p e r a t i o n .  T h i s  w o u l d  a l l o w  t h e  p e r m i t  h c l d e r  t o  b e  a t  t h e  s e t  n e t  

s i t e ' s  s h e l t e r .  T h e  n e w  e x e m p t i o n  t o  a c t i  a l l y  b e i n g  p h y s i c a l l y  p r e s e n t  

w o u l d  a l l o w  t h e  p e r m i t  h o l d e r  t o  b e  a t  o r  . ' r a v e l i n g  t o  o r  f r o m  t h e  

l o c a t i o n  o f  o t h e r  s t a t i o n a r y  g e a r  o f  t h e  a r u i t  h o l d e r .

T h e s e  t w o  c h a n g e s  w o u l d  a l l o w  L h e  c u r r e n t  a n d  h i s t o r i c a l  p r a c t i c e s  o f  

s e t  n e t t e r s  t o  c o n t i n u e  w i t h o u t  v i o l a t i o n  o f  t h e  l a w .  We f e e l  t h a t  t h i s  

b i l l  i s  n e e d e d  t o  c o r r e c t  c u r r e n t  m i s i n t e r p r e t a t i o n s  a n d  s u p p o r t  i t s  

q u i c k  p a s s a g e .



—
r rn aM ^M io n M   ....

§ 16.05.253 A l a sk a  S t a t u t e s  S u p p l e m e n t  § 16.05.253

(1 1 ) establishing seasons, area?, quotas and methods of harvest for 
aquatic plants;

(1 2 ) establishment of the times and dates during which the issuance 
of fishing licenses, permits and registrations and the transfer cf 
permits and registrations between registration areas is allowed; how­
ever, this paragraph does not apply to permits issued or transferred 
under AS 16.43.010 — 16.43.380.

(b) The Board of Fisheries shall adopt regulation?! in accordance 
with the Administrative Procedure Act (AS 44.62.010 — 44.62.650) 
permitting the taking of fish for subsistence uses unless the board 
determines, in accordance with the Administrative Procedure Act, that 
adoption of such regulations will jeopardize or interfere with the main­
tenance of fifh stocks on a sustained-yield basis. Wnensver it is neces­
sary to restrict the taking of fish to assure the maintenance of fish 
stocks on a sustained-yield basis, or to assure the continuation of 
subsistence uses of such resources, subsistence use shall be the priority 
use. If further restriction is necessary, the board shall establish restric­
tions and :'m itations on and priorities for these consumptive uses on 
the basis of the following criteria: '

(1 ) customary and direct dependence upon the resource as the 
mainstay of one’s livelihood;

(2 ) local residency; and
(3) availability of alternative resources. (§ 3 ch 206 SLA 1975; am 

§ 2 ch 218 SLA 1976; am § 4 ch 151 SLA ly78; am §§ 1 , 2 ch 1 10  SLA 
1980)

E ffec t  of  nm endm ents .  —  The 1978 E d i t o r ’s not j .  As to legislative intent, 
amendment added subsection (b). see § 1, ch. 151, S L A  1978, in the 1978

The 1980 amendment inserted "disease" Tcmporury and Special Acts und Resolves, 
neur the mid ,lo of parngruph (8' of subset- Le g is la t iv e  h is to ry  reports .  —  For
tior. (u), and inserted "nnd regulating" report on ch. 151, S L A  1978 (SD 960), see
neur the beginning of parugrnph (10) of ig/g House Journal, p. 115-1.
subsection (a).

N O T E S  T O  D E C I S I O N S

T h e  I lo u rd  of  F is h e r ie s  h a s  the Op. No. 2358 (F i le  No. 5072), 628 P.2d 897
power to rmtke d ec is io ns  affect ing  the (1981).
utilization of f ishe ry  resou rces .  Kenui E s ta b l i s h m e n t  of  use priorit ies. —  
I’eninsulu Fisherman's Coop. Ass'n v. While the Uourd of Fisheries did have the
State, Sup. Ct. Op. No. 2358 (F i le  No. uullioriLy to establish priorities of use be- 
5072), 628 P.2d 897 (1981). tween recrenlionul nnd commercial

D if ferent ia l  treatm ent not fisheries orthe sulnion stocks in the Upper
prohibited. — While A laska Const., art. Cook Inlet, the policy and option estab-
VIII ,  ii 15. does prohibit grunting monop- lishing these priorities were regulations
oly fishing rights, thut suction was not which should have been adopted pursuant
meant to prohibit differential treatment to the provisions of the Administrative
by the Board of F isheries of such diverse Procedure Act, AS -14.62.010 — 4-1.62.650.
user groups us commercial, spoils, und Kenni Peninsula Fisherman's Coop. Ass'n
subsistence fishermen. Konai Peninsula v. State, Sup, Ct. Op. No. 2358 (File No.
Fisherman's Coop. Ass’n v. Slate, Sup, Ct. 50721, 628 l ’ .2d 897 (1981).

Sec. 16.05.253. O peration o f s ta tion a ry  fishing gear. The Board 
of Fisheries may require ti person who holds u limited entrv permit or

§ 16.05.255 F i s h  a n d  G a m e § 16.05.255-

an interim-use permit under AS 16.43 to be physically present during 
the operation of net gear or other stationary fishing gear operated from- 
a beach or riparian site, except when the permit holder is traveling to 
and from the site of a sale of fish caught in the gear. (§ 1 ch 94 SLA 
1982)

Effec t ive  dates. —  Section 7, ch. 94, June 16, 1982, in accordance with  ̂
S L A  1982, makes this section effective 01.10.070(c).

Sec. 16.05.255. Regulations of the Board of Game, (a) The Board 
of Game may make regulations it considers advisable in accordance 
with the Administrative Procedure Act (AS 44.62.010 — 44.62.650) for

(1 ) setting apart game reserve areas, ’ efuges and sanctuaries in the 
w iters or on the lands of the state over which it has jurisdiction, subject 
to the approval of the legislature;

(?.) establishment of open and closed seasons and areas for the tuking 
of game;

(3; establishment of the means and methods employed in the 
pursuit, capture and transport of game;

(4) setting quotas and bag limits on the taking of game;
(5) classifying game as game birds, song birds, big game animals, far 

bearing animals, p"?dators or other categories;
(6) irive. Jgating and determining the extent and effect of p. edition 

and competition among game in the state, exercising control measures 
considered necessary to the resources of the stute and designating 
game management units or parts of game management units in which 
bounties for predatory animals shall he paid;

(7) engaging in biological research, watershed and habitat improve­
ment, und game management, protection, propagation and stocking;

(8) entering into cooperative agreements with educational institu­
tions and state, federal, or other agencies to promote game research, 
management, education, and information and to train men for gume 
management;

(9) prohibiting the live capture, possession, transport, or reler se of 
.lative or exotic game or their eggs;

(10 ) establishing the times and dates during which the issuance of 
gune licenses, permits und registrations and the transfer of permits 
anu registrations between registration ureas und gume management 
units or subunits is allowed.

(b) The Board of Game shall adopt regulations in accordance with 
the Administrative Procedure Act (AS 44.62.010 — 41.62.650) 
p e r m i t t i n g  the taking of game for subsistence uses unless the board 
determines, in accordance with the Administrative Procedure Act, that 
adoption of such regulations will jeopardize or interfere with the main­
tenance of game resources on a sustained-yield basis, Whenever it is 
necessary to restrict the Inking of game to assure the maintenance of
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BILL SHEFFIELD, GOVERNOR

DKPAHTMKVT OF P I  BMC* SAFETY >i
O F F IC E  O F  TH E C O M M I S S IO N E R  j

POUCH N
JUNEAU. ALASKA 99811 
PHONE:

March 3, 1983 465-4322

Senator Bettve Fahrenkamp 
Chairman, Senate Resources Committee 
Pouch V
Juneau, Alaska 99811 

Dear Senator Fahrenkamp:

Our main concern with the proposed amendment is what will constitute the 
"immediate vicinity". Without a definition or statement of fact 
outlining when a permit holder is considered to be in the immediate 
vicinity will create confusion for the fishermen, Alaska Department of 
Fish & Game and Fish & Wildlife Protection personnel.

In addition, the wording of "immediate vicinity" could be found to be 
vague and open legal interpretat‘ n by the courts.

Re: SB 136

Sincerely,

R
Cunim! i bb i uner



S B  1 3 6  A N  A C T  R E L A T I N G  T O  T H E  O P E R A T I O N  O F  S T A T I O N A R Y  F I S H I N G  G E A R  

S P O N S O R :  M U L C A H Y

■& 5'
i 6

A b e n d s  t h e  s t a t u t e  r e g a r d i n g  t h e  o p e r a t i o n  o f  s t a t i o n a r y  f i s h i  

t o  i n c l u d e  a  d e f i n i t i o n  o f  " p h y s i c a l l y  p r e s e n t "  t o  m e a n  " i n  t h  

i m m e d i a t e  v i c i n i t y  o f  t h e  g e a r " .  U n d e r  c u r r e n t  s t a t u t e ,  t h e  B o a r d  

o f  F i s h e r i e s  m a v  r e q u i r e  a  p e r s o n  w h o  h o l d s  a  l i m i t e d  e n t r y  p a r r . i t  

o r  a n  i n t e r i n - u s e  p e r m i t  t o  b e  p h y s i c a l l y  p r e s e n t  d u r i n g  t h e  

o p e r a t i o n  o f  n e t  g e a r  o r  o t h e r  s t a t i o n a r y  f i s h i n g  g e a r  ( f r o m  a b e a c h  

o r  r i v e r  b a n k  o r  l a k e  s h o r e ) .

S p o k e  w i t h  T r o y  i n  S e n .  M u l e s h y ' s  o f f i c e :

T h e  i n t e n t  o f  S B  1 3 6  i s  t o  s t a t u t o r i l y  a l l o w  p e r m i t  h o l d e r s  

t o  n o t  b e  c o n s t a n t l y  p r e s e n t  a t  t h e i r  n e t s .  I n  K o d i a k ,  t h e s e  f i s h e r m e n  

a r e  a l l o w e d  t o  h a v e  2 n e t s ,  u s u a l l y  s e t  u p  a  c o u p l e  m i l e s  a p a r t .  T h e y  

h i r e  c r e w  t o  " p i c k "  t h e  n e t s  a s  s o o n  a s  t h e  f i s h  h i t .  F i s h  a n d  

W i l d l i f e  P r o t e c t i o n  h a s  b e e n  g i v i n g  c i t a t i o n s  t o  c r e w  m e m b e r s  w 'n c  a r e = .  

" p i c k i n g "  n e t s  w h e n  t h e  p e r m i t  h o l d e r  i s  n o t  p r e s e n t .

U n d e r  c u r r e n t  s t a t u t e ,  t h e  p e r m i t  h o l d e r  i s  e x e m p t e d  f r o m  b e i n g  

p r e s e n t  i f  h e ' s  d e l i v e r i n g  f i s h .  T r o y  i n d i c a t e d  o t h e r  e x e m p t i o n s  a r e  

n e e d e d .  T h e  A G ' s  c u r r e n t  o p i n i o n  d e f i n e s  " p h y s i c a l l y  p r e s e n t "  a s  

w i t h i n  s h o u t i n g  d i s t a n c e .  T h o u g h  v a g u e ,  " i m m e d i a t e  v i c i n i t y "  i s  

i n t e n d e d  t o  b e  a  b r o a d e r  d e f i n i t i o n  o c " p h y s i c a l l y  p r e s e n t " .

A n  a d d i t i o n a l  f a c t o r :  T h e  B o a r d  o f  F i s h e r i e s  h a s  a d o p t e d

r e g u l a t i o n s  i n  s o m e  a r e a s  o f  t h e  S t a t e  t h a t  a l l o w  t h e  p e r m i t  h o l d e r  

t o  n o t  b e  p h y s i c a l l y  p r e s e n t  d u r i . n g  t h e  o p e r a t i o n  o f  h i s  s t a t i o n a r y  

f i s h i n g  g e a r .

T r o y  i n d i c a t e d  m u c h  w o r k  i s  v e t  t o  b e  d o n e  o n  t h i s  b i l l .  S 3  1 3 6  

h a s  b e e n  r e f e r r e d  t o  t h e  R e s o u r c e s  S u b c o m m i t t e e  o n  F i s h e r i e s .



T h i s  b i l l  w i l l  p r o v i d e  s e v e r a l  e x e m p t i o n s  t c  t h e  p r e s e n t  r e q u i r e m e n t  

t h a t  a  p e r m i t  h o l d e r  b e  p h y s i c a l l y  p r e s e n t  d u r i n g  t h e  o p e r a t i o n  c i  

s t a t i o n a r y  f i s h i n g  g e a r  ( s e t  n e t s ,  e t c . )

T h e  f i r s t  e x e m p t i o n  i s  a l r e a d y  i n  t h e  p r e s e n t  AS 1 6 . 0 5 . 2 3 2 ;  v h e r  

g o i n g  t o  a n d  f r o m  t h e  s i t e  o f  a  s a l e  o f  f i s h  c a u g h t  i n  t h e  g e a r .

T h e  s e c o n d  e x e m p t i o n  w i l l  a l l o w  a  p e r s o n  t c  o p e r a t e  c r  s u p e r v i s e  

t h e  o p e r a t i o n  o f  a n o t h e r  p i e c e  o f  g e a r  t h a t  i s  l o c a t e d  i n  a n o t h e r  a r e a  

o f  t h e  f i s h i n g  s i t e .  T h i s  i s  n e c e s s a r y  a s  g e a r  m a y  b e  s p l i t  u p  a n d  b e  

s e v e r a l  m i l e s  a p a r t .

T h e  t h i r d  e x e m p t i o n  i s  t o  a l l o w  a  p e r s o n  t c  b e  t e m p o r a r i l y  a b s e n t  

f r o m  t h e  f i s h i n g  s i t e  t o  p e r f o r m  d u t i e s  d i r e c t l y  r e l a t e d  t c  t h e  o p e r a ­

t i o n  o f  t h e  g e a r .  T h i s  c o u l d  i n c l u d e  s u c h  t h i n g s  a s  f i x i n g  a  b r o k e r ,  

o u t b o a r d  m o t o r ,  m e n d i n g  w e b ,  e t c .  A p e r s o n  c o u l d  a l s o  b e  a b s e n t  f r o m  

t h e  g e a r  t o  p e r f o r m  p h y s i c a l  n e e d s ,  s u c h  a s  s l e e p i n g  o r  e a t i n g .



S e n a t o r  .Muicahy 

St a t e  Capitol 

P o u c h  U (MS3100)

J u n e a u ,  A.X 9 S S . 1 1

R E :  S e t  n e t  g e a r  o p e r a t i o n

D e a r  S e n a t o r  M u i c a h y :

A t  y o u r  r e q u e s t  C o m m i s s i o n e r  V’ i l l i a m s  h a d  s t a f f  r e s e a r c h  l a s t  

s e s s i o n ' s  p r o p o s e d  S i l l  C S H 5 6 3 7  a n d  o f f e r s  t h e  f o l l o w i n g  s u g g e s t e d  

w o r d i n g  t c  c l a r i f y  t h e  o p e r a t i o n  o f  s e t  n e t  g e a r :

‘ S e c t i o n  1 .  A S  1 6 . 0 5  i s  a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t c  r e a d :

S e c .  1 6 . 0 5 . 2 5 5 .  O P E R A T I O N  O P  S T A T I O N A R Y  F I S H I N G  G E A R .  T h e  

r e q u i r e d  p h y s i c a l  p r e s e n c e  o f  t h e  p e r m i t  h c i d e r  a t  t h e  s i t e  o f  

s t a t i o n a r y  g e a r  o p e r a t e d  f r o m  a  b e a c h  o r  r i p a r i a n  l o c a t i o n  w i l l  n e t  b e  

c o n s t r u e d  t c  m e a n  m e r e  t h a n  b e i n g  i n  t h e  i m m e d i a t e  v i c i n i t y  c f  t h e  g e a r .  

T h e  p e r m i t  h o l d e r  i s  a l l o w e d  t c  l e a v e  t h e  v i c i n i t y  o n l y  f c r  t h e  p u r p o s e  

o f  d e l i v e r i n g  h i s  c o m m e r c i a l  c a t c h .

S i n c e r e l y ,

sue^
D e r r i l l  L .  J o h n s o n  

D i r e c t o r ,  A d m i n ,  a n d  O p e r a : ■ 2. C r i £

D L J : d a n  

A t t a c h m e n t s

Memo W i l l i a m s / S t e w a r t  1 - 2 5 - £ 5  A D F & G  £  C F E C  S t a t u t e s  £ R e g s .  

S u r t c n / G r o s s  L e t t e r  8 - 6 - 7 5  C h a p t e r  1 3 0 ,  S L A  1 9 7 5  

Memo C h u c k w u k / S i m o n  1 - 2 1 - 8 2  H 3  6 3 7

G e n .  P r o v i s i o n s / p a g e s  1 6 3 ,  1 6 7 ,  1 6 8 ,  1 7 5  £ A m e n d m e n t  1 1 6

c c :  E m i l  K o t t i

L e g i s l a t i v e  A s s i s t a n t  

O f f i c e  o f  t h e  G o v e r n o r  

( w i t h  a t t a c h m e n t s )

01-A6LH
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MEMORANDUM
 — —

State of Alaska
t o  John Willises

Chai

Beoh Stewart w  
Soecial Assistant

OA7E. 

FILE WO: 

rSLEPHONE NO: 

S U B J E C T

anuary 2a, i983

o r r r  —  a r " ' 1 c ■—_-J_ c l . i L .  c . . C .w P ,

Regulations Core- 
• Jet Operations

r i v  > :i
The following excerpts from the ADF&G Finfish 

and the CFEC statute deal directly or indirect!} 
operation of stationary sear.• J v—

ADFccG REGULATIONS

regulations 
tr. tne

5 AAC 39.107. OPERATION OF NET GEAR. basicallv reouires that
the interim-use or entry permit holder for anv net gear be 
physically present during the operation of gear and that he or 
she "personally operate or assist in the operation of net sear."

During the December 1982 Board of Fisheries meeting, the 
board adopted new sections to this regulation that will exempt 
A-Y-K set n e t  and fishwheel permit holders from the "physical 
presence" requirement to the extent that they may leave this sea: 
unattended whi l e  it is in the water (see a t t a c h m e n t ) .
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5 AAC 39.280. IDENTIFICATION OF STATIONARY FISHING GEAR 
requires that the gear (buoys) be marked w i t h  the permit holder's 
5-digit CFEC permit serial number (see a t t a c h e m e n t ) .

5 AAC 18.331. GILL NET SPECIFICATIONS AND OPERATION. This 
regulation is specific to the Kodiak area and reads in part:

"The aggregate length of set gill nets used by an individual 
may not exceed 150 fathoms. No more than t\*70 set gill nets may

cr-001 AlCt., 10/79)
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be operated by the individual holding the valid interim-use or 
entry permit card for that gear."

5 A A C  18.335. MINIMUM DISTANCE BETWEEN
regulation is also specific to Kodi a k  and says 
set gill net may be set or operated with i n  900 
of another set gill net."
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faet of ar.v pa:

CEEC STATUTE

AS 16.__A3.140. PERMIT REQUIRED. (b) reads, "A permit is net 
reouired of a crewman or other person assistir.s in the operation

a u n i t  or g ear engaged in the commercial taking of fishery
resources as long as the holder of the entrv permit or :ne

OcLmcnicir viriiti or iinterim-use permit: ror zn
times present and activelv engaged in the operation of the gear

AS 16.43.150. TERMS AND CONDITIONS OF ENTRY ? E ? M I T ; ANNUAL 
RENEWAL. (this is duplicated for I UP ' s in .AS 15.43.220(c))
(b) "The holder of an entry permit snail have the permit in his 
possession at all times when engaged in the operation of gear 
for which it was issued."

n u n m
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