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STATEMENT OF ROBERT D. ARNOLD,
DEPUTY COMMISSIONER, DEPARTMENT OF NATURAL RESOURCES
ON HOUSE BILL 455
BEFORE THE HOUSE RESOURCES COMMITTEE
JANUARY 30, 1984

Mr. Chairman, members of the Committee, | am pleased to appear
in support of House Bill 455, introduced by Representatives
Peter Goll and Ben Grussendorf.

This bill would authorize the Department of Natural Resources
to correct defects in the State®"s title to lands received from
the federal government. It is designed primarily to allow for
the administrative settlement of Native allotment claims on
State land.

The bill would authorize our department to reconvey lands that
were mistakenly conveyed to the State by the federsil govern—
ment. To insure that the State receives credit for the
reconveyed lands in its overall entitlements under the
Statehood Act, the bill would also waive the provisions of

AS 38.05.125 requiring reservation of the mineral estate.

The primary need for this legislation arises from the fact of
more than 200 Native allotment claims on State land. In 1979,
a federal district court ruled that land used and occupied by
Native allotment applicants should not have been inveyed to
the State, even though the allotment applications were not
filed until after the State received title. Aguilar v. United
States, 474 F. Supp. 840 (D. Alaska 1979). The court also
ruled that the federal government has a trust responsibility to
recover any such lands it wrongfully conveyed to the State.

Id.

The expedited settlement procedures established by the
allotment applicants and the federal government provide that
the State may reconvey the lands to the federal government and
that the reconveyed acreage will be credited to the otate®s
entitlements under the Alaska Statehood Act. The State desires
to expedite settlement of the valid allotment claims where
possible, but lacks express statutory authority to reconvey.

The State has also received defective title to lands from the
federal government in a variety of other contexts. For
example, through administrative error the federal government
recently conveyed to the State six sections of land underlying
the TAPS pipeline. This bill would authorize the department

to correct those defects without the need for burdensome quiet
title litigation which is now the only available means to do
SO. The federal government already has this type of authority.

-1-



Virtually all of Section 2 of the bill before you makes
technical changes to subsection (b) of A.S. 38.05.035. The
department has no objection to these changes (through line 15
of page 3) . However, the Committee may wane, to take into
account that Senator Bettye Fahrenkamp has introduced a bill
that would make a large number of changes to Title 38,
including a substantive change 1in subsection (b).

The substantive changes 1in the bill before you begin on line
16, page 3.

Subparagraph 9 of the bill would require a determination that
the land was "wrongfully or erroneously conveyed to the State.
In the case of a Native allotment claim, this would mean
determining that Native use and occupancy predated State
selection and that the allotment is otherwise valid. In the
case of other title defects, this would mean determining that
the federal government did not have the authority to transfer a
tract of land to the State, owing, for instance to its title
being held by others.

The following section of the bill would waive the requirement

of AS 38.05.125 to reserve mineral estates. This provision 1is
necessary because the State would not receive credit for the
reconveyance 1if the mineral estate 1is reserved. Both our

attorney general and the Bureau of Land Management regional
solicitor are of the opinion that section 6(i1i) of the Statehood
Act (the federal statute requiring reservation of the mineral
estate) would not prohibit reconveyances made to the federal
government under the bill. This section also waives the
provisions of AS 38.05.321 which restricts disposal of State
land classified as agricultural land.

The need for this Dbill has beer, discussed extensively with
representatives from Native groups and various agencies of both
the State and federal governments. It has the support of all
of them. I hope the Committee will be able to promptly act on
this measure.



JOHN RINGSTAD, co-C
me J§faIe XSIUth RICHARD SHULTZ. CO-CHHAA”IQRMMAANN
POUCH V

HOUSE OF REPRESENTATIVES JUNEAU, ALASKA 99811
COMMITTEE ON RESOURCES (007) 4cs-a715

TO: Co-Chairman Ringstad
From: Committee Staff
Date: January 30, 1984
Re: HB 455
This afternoonlp meeting will consider H3 455, b" Representative
Goll, which would create a mechanism in the statutes by which the state

could, by quitclaim deed, convey state-selected lands back to the
federal government. The feds would then settle, the Native Allotment
claims on those lands. Apparently the problem has arisen due to Native
Allotment claims being filed on lands the state has selected, after the
selection had been made and acted upon. Why the federal government did
not have record of or recognize the use or occupation of the lands by
the claimants is, perhaps, a matter for another discussion, but this
bill wouH enable the current claims to be settled.

Sec. 1 is the statement of purpose, and 3peaks for itself.

Sec. 2 makes a number of grammatical clean-ups of AS 38.05.035(b)
(the discretionary duties of the director of the division of land
and water management) up to page 3, line 16, where it adds the new
subsection 9.

Sec. 3 adds a new subsection to AS 38.05.125, disallowing its
application to any state lands re-conveyed to the federal
government under the new subsection 9. AS 38.05.125 defines the
rights to the lands the state generally reserves to itself when it
conveys statehood lands.

Included in the member's files on HB 455 are:

The b ill

An Attorney General's opinion on the issue,datedlast Aug 12
A letter of support for the bill

Applicable statutes



8§ 38.05.035 Public Lands & 38.05.035

orsghalﬁfg 05.035. Powers and duties of the director, (a) The direc-

1) have general charge and supervision of the division and m
egr)crse the gowerss ec?frcall (? Ap ated to him: ma em lo and %&
the compens Arono ssistants a eeﬁ neces y Jor {h \B
%ronso the djvision: and |sthe certrf n |cerofthe Ivision, With
the consent of the commissioner, @ogrove vouchers for dis-
ursements of money appro nate to the vision;

nage, inspect and control state lands and. improvements on
them Bre?onarnﬁ topthe state ancf un(?er the jurisaiction gfthe”c]rvrsron
a

@ execute laws, rules, regulations and orders adopted by the com-
missioner;

rescribe_application procedures and practices for the sale, lease
?rr (t)tger% élspOSItI%R ta varlg[)?e |ands, resoBrces property, or interest

prfescnbe fees or service char a%es with the consent of the commis-
sioner, for an lic service ren
6) Uner the condrtrons and limitations imposed b Iaw and the
Co mrssroner Issue deeds, leases or other co Ve ancs nPosmg of
avara ble Tands, resources, proPerty or any interests in the
\{<e Junse‘ iction over state lands, eéceﬁtt 0Se Iandselt aU\re h
War 1| Veterans Boar e Agricultu
oar orte eartments ora encies succe%drng to thelr res ectrve
functron}s throu fonfclosthreo default; tot h nd the direc Orﬁf
sessest owers and, wit teagProva of the compmissioner, shall
er orm' duties neces. |ﬁrg tc t? ect the state's rignts and interest
n state lands, mcludrng ta |gofa necessayactron to protect
an enforce the state’s Contractual “or other property rights;
8) Repealed by ﬁ 20 ch 182 SLA 1978,
marntarn stich records as ihe commrssroner consrders necessary,
% mrsteroat s, and doaIIthrnﬂs Incidental to the authority |mgose
the fo owmﬁ recors and files fs 1| be kept confidential upon request
of the erso supply I |n the Information;

A) the name of the’ person nominatin plying for the sale,
Iease) or other disp osa? gte ands by compeli trveat?rdty gg

ﬁ efore the an oun eg time of opemng, the names of the bidders
and the amounso

écz all eolo |caI e }/ﬂca]l and engmeer&g%eldata sup?hed

eheesroarcggt oncer the extraction or deVelopment of nat-
{SD) exc pt 85 pravided in AS 38, 0? 036, cost)dat and financial infor-
ngn Su mrtted in support of applications, honds, leases and similar
F) a pphcatrons for rights-of-way or casements;

F requ sts for information or ag{phcatrons bﬁ rfublrc agencres for
lands whrc are being considered for use for a public purpose;



8 38.05.035 Alaska Statutes Suitlement 8 38.05.035

(20) account for the fees, licenses, taxes or other money received in
he admnf] strgtwn of AS 38,05.005 — 38,05.370 |Pclud|n tesale or
easm% |dent|f¥ their source, and promﬁt tr%ns It th em to
O A et
and tp cor(?s shaII b geposned mr%edtate?y int g genera ptung of%)e
state by the director;

813 select and emPIo% or optain ﬁt reasonaHe comP nsation
cada tra ewgratsal o other gro £s510n3 Personne e conslcers nec-
essary for the proper operations of the division;

(12) be the certtfytnga et ofthe state to slect, acce tand ecure
YW atever action 1 nec ssarg mt e name ofthe stafe, e , sale
%t BVISE, gud ment, oPerau no aw or other means any Jands, of

atevern tur or interest avalla e to the state, and shall he the
cerfif R/m g agent of the state t0 sele ct accept or setiureb y Whatever
action [ necessarx in the name (? the sate an%/ ands,”or title or
Hterest to lands available, granted, or subject to Being transferred fo
the state forany purpose;

13§ Repeale by 15 ¢h 181 SLA 1978; § 20 ch 182 SLA 1978

14) when he makes a written flndlng that the mterests of the state
| De best served, he magl Wlf teconsent o the iommtssw)ner
ag rove contracts for the sale, lease, or other dsposa anle

aval

resourc r%rogertX orin erestS| them, an ma(?ttlgg tot?
con tions anif Itatlo smgosedb aw, he mamtm 0S¢ a |t|?na
conditions or [imitations in the contracts as he, with the consent o the

commissioner, determines will best serve the mtlere[stso ft est te: and
no contract for the iae ease, or othe[]dts osal of available ands or
mterefts Int eoln 1S lega bmdwg on es te until t e commi smiter
formally recorgs htscns nttoteconta%t uf |fthea praised value
1S notg eater than $50,000 In the case oft ?saeo lan oran interest
In lan 00 |nt ecaseo fthe annua tal of land or mterest
n land, te |rector aﬁ/a&)rove and Issye the contr ctW|t t
consent or ap Rrova QT the commissioner; tewrltten ndm
avallable to the public uHon request; efore a public h?arm | he]
or In aPy case. no ess 1" days before the sale, lease, or other
|sgosa ofaYallaEIe ang, [opertp{ reso rces, of interests inthem, he
Irector shall make availa etot epub cawrltten decmon n whlc
e sets out the facts and a,op icable I wup&mww e based his deter-
mination ttg %the sale, lease, or other disposal will best serve the
5 F|)tFJerr()e\sEtj Y the state; a written finding IS not required before the

A) a contract for a negotiated sale authorized by AS 38.05.115;

B) the lease of land for a shore fishery site under AS 3S.05. 082
C) a permit or other authorization revocable by the department
b) The director may

20



& 38.05.035 Public Lands & 38.05.035

%3 deledate the admmtstrattve dutjes, functions or powers imposed
him 10 a resrponS| e emp 0 ee |n the division;
w grant preferen %e rt% hts for'the lease or purchase of state land
witho(t comgetlttve d order to correct the past or future errors?
amissions ofa state or federal admtnlstratvea r] cy when Ine |tabe
detriment would otherwise result to a diligent claimant or applicant
que to situatigns. over which the claimant or agphcant had no control;
the exeretse ofthtsdlscrettonarx J)ow rop er%te only to divest the state
of its title to or mterests In 1afd.and may be exercised only with tne
express aﬁhroval qf the commissioner:
reference i htt a cIatman who shows bona flde
im ovemento state land, r federal land subse uentP{ acqmre g
the stﬁ nd who has In 00 d faith sou%ht to obtain title t (5 e fan
but who, t roudh errqr or omtssmgofo ers, has deme title to
It ugon a snowing sattsfactorY to the commtssmner t e claimant ma
lease of purchase the_land at the price set on the daeoforlgmal entr
on the Iand or, Ifa rlce was not ehatt at time at a Iphce etermtne
by the divi |on tof |r resen the value ofumfng ved land at the
fl etecalm wa a shed ut In no event [ess than the cost of
administration inc udmg sdurvey the error or omission Qfﬁ red eiessi)
In Interest or an a%ent a mmwtra}tor or executor whic ear
rejudiced the clarmant may be the basis for granting a pre crem

|
% 3el| lands by lottery for Jess than thetragpratsed value when, in
1S ug rl past scar ity of Iémd suitable f grt(yate oWnersip In
any particular area has resulted in unrea Istic | vaues
). when he determines it is In the best interest of the state and will
gv Id mgusttce t0 @ person or his helrs or ewsees |sposeo and, b
lioct négotiation to t at erson Wwho presently uses and who use an
made Im rovements toth #I dtfefoeJanuar 3. 1959 or his e
eV| ees thea ount a|d or the angshall be ts fa market g%ue on
er on first entered the land, eermtn% %he
|rector aParce and dtsé)osed of under this Para raph s e f
aS|ze consistent with the person's prior use, but may not exceed Ive

acres
(% dtspose of an interest in land limited to use for agricultural

Irs or

0ses by lot eg
convey to adJOIHInr% Iandownera arcel of land created Hya
t% way I t % ta \A;] ent or u parcel create
t va%attg astaeo ne g a
etermines that It 1s 1 the best interests of the state:
It Rarcel 0es not exceed the minimum lot size under an
p cable zo mg code; and
the director and the platii. bauthortt havl ?Iand use planning
Jursdtctlon a ree that conveyance of the parcel Io the adgomtn
IndP QB esult In boun étrles that are onvenient for th Hseo
G y the landowner and compatible with municipal land use

by



§ 38.05.035 Alaska Statutes Supplement § 38.05.035

gg for good cause exte d for up to 90 days the time for rental or
IImen %agments by essee Qr purchaser ofgtate and under AS
ctor I d05370 freasonable penalties and Interest set by the

( A arceFi ofland ma beconveyedunder(%%ofthls section without
cIa ||cat|0n or r?clasa Icatjon ynder AS 38
Parce of P escriped In (b (b of this section must be sold
at|sfar arket\f as determi e the director on the basis of
an ag raisal com etﬁ as growe AS 38.05.310. Nothin mt |s
subsection preve tst esa of land under AS 3805055
| erson no ual as an a om| landowner Ift eaMommsg
Wn%r dec 0 cha%the land, 5art||ch 169§

Rcwsors notes. — In subsection <) case of the annual rental of land," substi-
(71 the word "convey" was substituted fof  tuted semicolong for periods precedmg
dispose” at the beginning of the para-  "the written fmdmg and  preceding
?raph and in subsecfion |d? the words "of ~ “before a public hearing," added "a written
and" were added foIIowm%\ parcel b the fmdmﬁ Is not required efore theaPprovaI
revEI??erc(t)fglfathn esnliinrrtlj ghtss The flrst addefd S%ngnagfaglpatﬁ?t Ofcth?” Sstl?bg“ﬁgﬂ
1978 amendment, in subsection (h). substi- tan 141 In subsection IM3 the amend-
futed "sell Tands by lottery" for “dispose of ~ ment added "the price set on the date of
lands by competitive hid"’in paragraph (41 ~original entry on the land or. ifa price was
and inserted “suitable ‘for ~ private not'set at that time at” preceding "a price
oM I BN, B
t,OTnh?aiecroe”deaﬁ%ég gﬁrgg?g‘“%”t(lgn)shvbﬁfgh date that the person first entered the land"
related to e powers of fhe ‘itkctor p  for "as of that date preceding “as deter-
select, adminjster, and dispose of mental ”f'“Ed gg/ the d |rect0r ﬂlhe nigelndfmerk\)t
health lands for the suPport ofthe menta] ~ also.ad i aéa 5% ds b an °|3Ud
hea|th program The h”'d 1978 amend_ SeCtIOH t| an aaded su SECIIOHS ICI an
ment. in subsection (a), repealed para- 1d)
graphs 18) and tI31, which related to the Editor's notes. — Section 7, ch. 182,
IR T L i T B
and Registration Law and to selec
admlnlstegrJ and dispose of mental health S%ctlon %7 gf chg f 2 made this ameng
land for support of the mental health Pro- ment effective on the date that the Board
gram, respectively, Section 28 of this of Regents voted to approve the matters
amendatory act makes the repeal of para-  under consideration as provided in § 24 of
grth <13 effective July 1 1978, while the net.
grgphO{St)hgffaeccttmealjﬁythleg rel%e%l of para- Tthe Board g\f Re%ents dls%%%rovgd all

matters or. Augus onse-
rm%e(lj%qnam?A[]Sdm%réto%dggg LA qu(e)ntly this afmendment was |n?ffect|the
Begmnmg of subparagraph (all9)(D), intoraction af“o”‘e! Jene O 030 be

The 1981 amendment substituted 38,05, 035Inlgl and (12). AS 35.05. 040“
"850,000" for "SIO.UOQ" preceding "in the  and” AS 35.20.010 was examined fo defer-
case of the sale of land," substituted mme (1) which agency of the state had
"85,000" for "81,000" preceding "in the authority toaccepttitie’to land transferred

22



& 38.05.125 Public Lands 8 35.05.125

Article 5. Reservation of Rights to Alaska.

Section

125. Reservation
127. Access to navigable or public waters

130. Damages and posting of bond

Sec. 38.05. ]]25 Reservation. Each conract for the sale, lease or
?rant of state Tand, and ach deed {0 State lang progertres or Interest

n state land, made under AS 35.05.315 — 38.05.325, 38.05.
38.05.120, 3S 08.010 — 38. OS 120 or 35.50.010 —35.50.170 except as

rovide d A? 38.50.050 s subj ect 0 the foIIowrng reservations;
arty of the M art, Ala]ka hereb exgress[yfves excepts an
eServes 0 é rant ereb){ ae unto Itself, 1ts lessegs, suc-
aSS'gPS forever gases coal, ores minerals,

ESSOYS
ersronab € materr eotherma resourc s, and fossils of ¢ every n%me
anas aooye

r étescnp lon, a éty be In or upon sard
escrr or any part thereo and ‘the rrght to exlp ethe sahe for
such ors 0ases coa Ores mrneras frssro able materials RS ermal
resourCﬁs and Tossils, and it also hereh gexgn fs saves and reserves
out of t %rant hereby made, unt% Itself, its lesSees, suecessors and
assr ns for ver, the right to Tnter Itself, its or their entfs attor-
a d servants ypon said [and ? ranX partor garts th re? at an
| times for the Eur 0se 07 0 enlr]d devel %rn% rillir
workrn% mines ar well se q other lands and taking qut an
removrq therefrom a suc olls, gases, coal, qres, mrner%
frsaronabe materials, geothermal [eso res an fossrLs and to that
It urther exp ressly reserves out of t egrant ere %e unto
ever ter ht oy Its or

hself its lessees, success o, and assigns 1o
thelr a%ents servants a attoms at Al an and all t es 10 erect
constru

t maintain, and use a achine roas
PPnernes power Ines, and raﬁroads srnksuch s%afts drrll sgych WF s
ve such soil, and to remain on'said langs o an(y gartt ereof

te ore ornrg DUFPOSES an to occuw as muc o sald lands as may
necessa convenient Tor such purposes nereb expressyreservrnﬁ
10 rtself és |essees, succes é)rs and a srg é asa%resa]rd ?enera
rrrghts an gowrrn to, and over sal [) ?x rrsse
not, re ona yneeessary or conv%nrent to render ene |cra an
effrcrent e com etg eni Ymento tepro erty and r| ﬁqs here X
e>§nress reserved. £ 69 SLA 95 am 8 g
§ 1¢h 42 SUA 1966; am§3ch 240 SLA'1976; am 2ch 175

Effect of amendments. — Thu 1980 thermal  resour herever it
%grggdment inserted the reference to AS gﬁ)ea?s tndrougﬁ%%lt %ﬁg secV\rlone ea\ned sukIJ

010 —38.08.120, anil "as" precedin ted "att f it
"orovided in AS " 38.50.050" Resrotny  iiuted |attoheys” for "2 orney" near

beginning of the section, inserted Editor's notes. — As to declaration of

45



AleknagjLk
Anchorage
Angoon

Aniak

Barrow

Bethel /
Bellinghamv
Chignik Lagoon
Chugiak
Clark"s Point
Copper Center
Delta Junction
Dillingham
Dot Lake
Ekwok

Emmonak
English Bay
Fairbanks
Gakona
Glennallen
Grayling
Haines

Homer

Hoonah

Juneau

Kake

Kaktovik
Kaltag

Kenai
Ketchikan
Klukwan
Kodiak

Cities with AGUILAR

class members

Koliganek
Kotzebue
Minto

Montana Creek
Naknek

Nenana

New Stuyahok
Nondalton
Nulato

Old Harbor
Pedro Bay
Petersburg
Pilot Point
Pilot Station
Port Bailey
Port Graham
Port Lions
Portage Creek
Powell Butte
Quinhagak
Saint Mary"s
Saint Michael
Seldovia
Skagway
Soldotna
South Naknek
Spenard/
Tacomav
Tanacross
Tanana

Tok

Tuluksak
Tyonek
Wrangell



10-J9LH

>r

P HM
DEPARTMENT OF NATURAL RESOURCES JL?NUEE\U,ALASKA%SH

PHONE: 907-465-2400
OFFICE OF THE COMMISSIONER

February 7, 1984

The Honorable John Ringstad
Co-Chairman

House Resources Committee
Pouch V

Juneau, AK 99811

Dear Representative Ringstad:

At last week's Resources Committee hearing on HB 455, Representative
Bussell asked what costs the State would bear in quitclaiming lands to
the federal government for reconveyance to valid claimants. Although |
responded in summary fashion to the question, | am providing more
information for the consideration of Committee members.

The subject lands are largely Native allotments that the State must, by
court finding, return to the federal government for reconveyance. The
State has no choice but to return the lands. Whatever the value of the
lands, they must be reconveyed to the federal government.

In most cases (for allotments on general grant selection lands) the

State's outstanding land selection entitlement will be increased to
reflect this reconveyance, so that there will be no net loss to the
State. In other cases (for Mental Health grant lands and University

grant lands), the deadline for state selections has passed, and federal
legislation would be required to allow the State to recoup selection
rights. There is no provision for the federal government otherwise to
reimburse the State for retaking of these lands. The State has explored
the possibility of federal legislation to achieve these purposes, and
may press for it.

In summary, the State may not know what values it will give up in
allowing these lands to be reconveyed to valid claimants, but it must
reconvey them and it serves an importunt public purpose in doing so.
Additionally, the legislation provides a new, less expensive mechanism
for the process, saving the State legal costs that would have been
associated with the processing of each claim that the State would have
found itself unable otherwise to convey without court settlement.

BILL SHEFFIELD, GOVERNOR



The Honorable John Ringstaa -2- February 7, 1984

Thank you for your interest. | will be available for further questions
at Wednesday's hearing. Please contact me if | may provide any
information before then.

Sincerely,

Robert D. Arnold
Deputy Commissioner



COMMITTEE

P.O. BOX 416 YAKUTAT, ALASKA 99689

February 3, 1984

The Honorable John Ringstad, Co-Chairman
House Resources Committee

ALASKA STATE LEGISLATURE

Pouch VvV (MS 3100)

Juneau, AK 99811

Re: House Bill No. 455
Dear Mr. Ringstad:

Yak-Tat Kwaan, Inc. 1is a Native Corporation formed under
ANCSA. On behalf or our Shareholders and Native Allotment
applicants, we would like to encourage the House Resources
Committee to support House Bill No. 455 by Goll and Grussendcrf.
Our understanding 1is that this bill will enhance Native
Allotment applicants. Any efforts to expedite Native
Allotment applications is a worthy cause and should be
supported.

Sincerely,

YAK-TAT KWAAN, [INC.

Donald Bremner
Vice-President

/sb

cc: Representatives
Richard Shultz
Peter Goll
Rich Uehling
Tony Vaska
Ron Larson
Charlie Bussell
John Cowdery
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MEMORANDUM State of Alaska

TO: Ton Hawkins August A, 1983
Division of Land and Water Management
DNR - Anchorage pile no 166-683-83
TELEPHONE NO 276-3550
FROM: NORiiAM C. GORSUCH SUBJECT Settlement of Haines
ATTORNEY GENERAL Aguilar allotment
By: claims.

dJarbara L. MalchickIK
Assistant Attorney General
AGO - Anchorage

Gary Gustafson, formerly of the Division of Research
and Development, requested our opinion regarding the State"s
authority to settle five allotment claims on state patented lands
in the Haines area under the settlement provisions of Aguilar v.
United States, 47A F. Supp. 840 (D. Alaska 1979). Under existing
statutes, it 1is unclear whether the State has authority to i
implement the Acuilar settlement procedures. There are, however,
other options available to the State. Of these options, 1t is
our opinion that new legislation would be the best means of
settling Aguilar allotment claims.

After a background discussion of Aguilar, three broad
problem areas are discussed: (1) the State"s authority to convey
patented lands; (2) the State"s ability to recoup selection
rights; and (3) the existence of third-party rights on the
patented lands. Although this memorandum focuses primarily on
the five particular allotments 1in Haines, the 1issues discussed

are applicable to the more chan 220 other Aguilar allotments
statewide.

|
BACKGROUND

Aguilar v. United States, 474 F. Sudd. 340 (D. Alaska
1979), was a class action suit brought by Natives whose allotment
applications were rejected because the land they applied for had
previously been conveyed to the State. Although the Natives
claim that they used and occupied the land before the State
selected it, their applications were not filed until after the
state selections were made. The court held that if the land was
used and occupied by Natives, it should not have been convened to
the State. The court further held that the federal government
has a crust responsibility to recover for the Natives any land
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wrongfully conveyed to the State. The State was not a party to
the suit.

The plaintiffs and the federal government stipulated to

procedures to implement the court®s order. Under the procedures,
3L11 first conducts an informal adjudication to determine whether
an allotment application is valid. IfT the application appears

valid, BLM recommends that the U.S. Attorney bring suit against
the State to cancel the State"s patent. " The stipulated
procedures also provide for expedited settlement, whereby the
State quitclaims all or part of its interest in the land to the
federal government, which in turn grants the allotment to the
Uative applicant. The expedited procedures further provide that
the acreage quitclaimed by the State shall be credited to the
state entitlement under which the lands were originally conveyed.

Last year, the Commissioner®s office indicated its
intention to expedite settlement of some of the Aguilar claims in
the Haines area. DUR divided the allotments into three
categories: (1) those where the State 1is willing to quitclaim
its entire interest; (2) those where the State is willing tc
quitclaim its interest with a reservation of an access easement;
and (3) those where the State has an important interest and will
insist upon full adjudication. One of the Haines area allotments
that DtIR proposes to quitclaim is from the first category, and
four are from the second. The five parcels are on lands that
were patented to the State under the Alaska Mental Health
Enabling Act.

I
AUTHORITY
A. Existing Statutes.

Article VIII, Section 9 of the Alaska Constitution
specifies that "the Legislature may provide for the sale or grant
of state lands .... " Article VIII, Section 10 provides that "no
disposals or leases of state lands, or interests therein, shall
be made without prior public notice and other safeguards of the
public interest as may be prescribed by law." In order to
implement Section 10, the Legislature enacted the Alaska Land
Act, AS 33.05. DuR, through the Commissioner and the Director of
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the Division of Lands, 1is the agency charged with administering
the Alaska Land Act. AS 38.05.005.

DNR, as any administrative agency, has only those
powers that are expressly granted or necessarily implied by
statute. See, e.g., Washington State Human Rights Commission v.
Chenev Schcoi District Ho. 30~ 641 P.2d 163, TFT (Wash. 1982).
The Aiasxa Lane Act does not explicitly authorize DNR to
quitclaim 1its interest in the land described 1in the five

allotment applications. Arguably, however, the proposed

conveyances fall within the terms of the public and charitable

use statute. Moreover, the authority to quitclaim may be a

"necessarily implied” power of the Commissioner®s or the

Director”s. ]
1. Disclaimer

DNR has suggested that it simply "disclaim™ its
interest tc the allotment lands. Trhere DNR is convinced of the
validity of an allotment application, a disclaimer would 1in
effect merely correct the mistake made by the federal government
in granting the land to the State in the first place.

There 1is no express authority that would allow DNR to
disclaim. Moreover, the Alaska Land Act already provides a
procedure for correcting mistakes made by the federal government.
Under AS 38.05.035(b)(2), DNR 1is authorized to grant a preference
right to a diligent applicant for the purchase of state land in
order to correct past errors of a federal agency.!/ The very
fact that the Legislature provided a method for dealing with
federal mistakes may be a ™"positive inhibition™ against
correcting the mistakes except by compliance with the preference

1/ This 1is not the procedure specified in Aguilar. and it is
probably not a viable option for settling the Aguilar claims.
Because the preference right would be given directly to the
applicant rather than to the federal government, the proDertv
conveyed to the applicant would not have the trust status™ chat
allotments have. It is therefore questionable whether "Hutment
applicants ana the federal government would agree to this oncion.
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right statutes. See Hughes v. Citv of Torrance, 175 H 2d 290
(Cal. App. 1946) .

2. Public and Charitable Use Statute

The public and charitable use statute provides that the
State may dispose of land toa government agency for less than
the appraised value if it 1is"fair and proper and 1in the best
intarests of the public .... ™ AS 33.05.315(a). Quitclaiming
the land at issue here may be in the best interests of the public
since it would settle the allotment claims without time-consuming
and expensive litigation. Moreover, quitclaiming the land to the
federal government may be inthe public interest since itwould
allow SLM to discharge 1its duty as trustee for the Native r
applicants. z

In determining whechor a disposal to a government
agency 1is in the public 1interest, "due consideration [must be]
given to the nature of the nublie services or function rendered
oy the agency .... "™ AS 33.05.315(a). The statute®s focus on an
agency"s public function implies that the Legislature envisioned
that the ultimate use of the Land would be in the public
interest. Likewise, the title of the statute implies that the
land will be used for a public and charitable purpose. Here, the
federal government would be conveying *he land into private
ownership, rather than using the Land ft: the benefit of the
pub Lie.

In determining whether there 1is a public interest, due
consideration must also be given tc "the terms of the grant under
which the land was acquired by the state.”™ AS 38.05.315(a). The
land at 1issue here was acquired by the State under the Mental
Health Enabling Act. Under the terms of the grant, mental health
lands "shall be administered by the Territory of Alaska as a
public trust ana [the] proceeds ana income [therefrcmi shall
first be applied to meec the necessary expenses of the mental,

health program of Alaska.”™ Thus, a conveyance of these lands tor
less than their appraised value woulLd be contrary to the terms of
the grant under which they were acquired. However, a superior

court juage 1in Fairbanks recently upheld r state statute wniax m
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effect treats mental health lands as general grant lands.2/
Since the State 1is not obligated to administer general grant
lands as a trust, this requirement may not be a problem.

In summary, it 1is unclear whether the prctosed
conveyances fail within the scope of the public ana charitable
use statute. For the protection of the State and the allotment
applicants, we therefore do not recommend this option.

3. Implied Authority

The Director of the Division of Lands 1is authorized,
with the consent of the Commissioner, to approve contracts fop
the sale, lease, or other disposal of available lands "when he
makes a written finding that the interests of the State will bfe
best served."™ AS 33.05.035(a)(14).3/ The Alaska Supreme Court
has 1interpreted this statute as giving the Director bread
discretion in deciding whether to approve a disposal. lioore
State, 553 ?.2d 3, 31 (Alaska 1976). It is possible that a cour*
woufT construe the statute as a grant of authority sufficiently
broad to er.ccmoass the oroposea conveyances.

There are several problems with this approach, however.
First, the Supreme Court interprets Article VIII, Section 10 of
the Constitution as reflecting "the framers®™ recognition of the
importance of our land resources and of the concomitant necessity
for observance of legal safeguards in the disposal or leasing of*

2/ The court went on to hold that the State 1is obligated to
reimburse the trust for the full value of any lands transferred
from it. See Heiss v. State of Alaska, 1FA-83-2203 Civ., June
15, 1983. It is ur.i:nctm at tr.is cime"whether the State will
appeal this decision.

1/ Although this responsibility +falls or. the Director, the
Commissioner may assume the responsibilitv if Vne does -0 la >
clear and explicit manner. Leore v. State, 553 P.dd S. 27
(Alaska 1976) *



Tom Hawkins August; 5, 1983
Re: 186-683-83 Page 6
Settlement of Haines
Aguilar allotment claims.

state lands.™ Alveska Ski Corporation v. Holcsworth, 426 ?.2c
1006, 1011 (-Alaska 1967). Thus", a court may be raiuccant to find
authority to dispose of land unless it is expressly delegated by
statute.

Further, a court may not interpret the statute as an
independent grant of authority. Rather,* the statute may be
procedural (requiring the Director to make a written "best
interest” finding) , and nay only apply where the disposal is
otherwise authorized by law. This reading would be consistent
with AS 38.05.035(a)(6), which provides that the Director shall,
"under the conditions and Jlimitations 1imposed bv Jlaw and the
commissioner, 1issue Geeas, leases or other conveyances diseasing
of available lands, resources, property or any interest in cheq.~"

Finally, even if subsection (a)(14) 1is read as a broad
grant of authority, a decision to quitclaim the lands at 1issue
may not best serve the 1interests of the State. As discussed
above, the State"s interest may be served 1in that the allotment
claims would be sectlLed without time-consuming and expensive

litigation. However, the interests of the State would not be
served in that the State would met receive anything in return, for
the conveyances. This 1is so because the State must reserve the
mineral estate and thus cculd not be credited for the surface
estate acreage conveyed (see Section 111, A. below) and because
the State 1is precluded frcm selecting additional mental health
lands to replace the conveyed lands (see Section 111, 3. below).
B. Other Potions.

1. "lew Legislation.

In our opinion, the best option available to the State
is to draft new legislation specifically authorizing the pronoseci

conveyances. Once the Legislation is passed, the State would be
authorized to quitclaim its interest 1in the Lancs pursuant ta the
scipuiatad procedures of Aguilar. The tremendous advantage ;j
this option 1is that the Legisiacion would u?pLy to settlement o :
all of cha more than 220 Aguilar claims across the State. It 13
likely that this new legislation would be supported by the
allotment applicants and Alaska Legal Services Corporation. ;rd

woulLc be popular in the Legislature. Under this option, krvovav.
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the State nay lose its ability to recoup selection rights unless
companion federal legislation 1is passed (see below).

Land Exchange.

Another option available to the State 1is to enter into

a land exchange with the federal government. Under this option,
the State would exchange the allotment lands for other Jlands in
federal ownership. The land exchange statutes vrequire that

"exchanges shall be for the purpose of consolidating state land

holdings, <creating land ownership and use patterns which will”?

permit more effective administration of the state public domai”.,
facilitating the objectives of state prograns. or other public

purposes.”"™ AS 33.50.010. The general purpose of settling Dative
allotment claims would seem to fall within the "public purpose"

language of the statute.

As discussed below, one advantage to this option 1is
that the State would not Lose its ability to recoup selection
rights since it would be receiving specified lands in return for

the allotment lands. The land exchange option does present
procedural problems, however. T.t is time-consuming, since land
must be 1identified, appraisals must be performed, public notice
must be given, and public hearings must be held. Moreover, DU?,
has 1indicated that most of the remaining 3LM lands 1in Alaska are
undesirable. IfT the Jlands proposed for the exchange are of
uneaual value, the State would also need Ilegislative approval
before the exchange could take place. In addition, although the

federal government is authorised to enter into such a land
exchange (AUCSA f 22(f)), this 1is not the procedure specified 1in
Aguilar. The Solicitor"s office has indicated that 3LA is
unwilling to enter 1into a land exchange because of the time and
expense 1involved.

3. Settlement of Litigation.

An additional option available to the State 1is to allow
the federal government to proceed with the Aguilar procedures and
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bring suit in federal court to cancel the State®"s patents.£/ The
Attorney General would then have the authority to settle the
litigation by agreeing to a court order cancelling the patents.
Any such settlement, of course, must be done 1in good faith and
free from fraud.

TT
—Jm

RECOUPMENT OF SELECTIOLI RIGHTS

The Atuilar stipulated procedures provide that if the
State quitclaims 1its interest, the acreage shall be credited to
the state entitlement under which the lands were originally
conveyed. This provision, however, may be unenforceable. First,
the requirement that the State reserve the mineral estate may.
prevent the State from receiving credit for the quitclaimed
acreage. Secondly, the five allotment claims involved here are
on mental health lanas ana the time for selecting mental health
lands has passed.

A. Itinera! Estate.

Under AS 33.05.125, the State must reserve the mineral
estate in conveyances of Jland nada under the Alaska Land Act
(AS 38.05). VJhere the State receives a mineral estate, LLII must
charge the acreage against the State"s acreage entitlement.
Thus, 3LIl1 would not be able to credit the State for the surface
estate acreage conveyed, regardless of the provisions of the
Aguilar settlement. Accordingly, if the State <conveys the
allotment lands under the Alaska Land Act (for enample, under the
public and charitable use statute), the surface acreage will
simply be lost.

The requirement to reserve the mineral estate may ., ¢

be a problem under the three ocher opclot® discussed -._bove. Hew
legislation could specify chat the State ==s authorised to con*

M Indeed, the State mMay be _.dread into this option b” ‘iefau'.t.
ILL! recently sane out the "90-day Letters™ _specified Ln _he"
t-.auilar procedures for the five allotment claims "c 1issue.
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the mineral estate, along with the surface estate, to the federal
government.5/ Likewise, in a land exchange, the State can
exchange mineral rights to the extent authorized by applicable
federal 1law (AS 33.50.050); section 22(f) of AITCSA authorizes the
State to transfer the mineral estate 1in exchanges with the
federal government. Finally, there would be no mineral estate
problem under the settlement of litigation option since the

State"s patent would be cancelled and the mineral estate would
merelv revert to the federal government.

3. llental Health Lands.

The Acuilar proceduresprovide that the rmitclainedc
acreage shall be credited to thestate entitlement under vhicijlL
the Jlands were originally conveyed. Under the terms of the
hental Health Enabling Act, however, the time for selecting
mental health lands has expired. According to the Solicitor”™s
office, 3L:i does not have the authority to extend the time for
the State to select mental health lands. This was not considered
at the time the Aguilar procedures were drafted.

Under any of the options other than a land exchange,
the State would thus lose its ebilit,r to rocouo its selection

5/ This problem may not be so easily solved for other than mental

Health [lands. The Alaska Constitution specifies that grants of
state land must contain such reservations to the State of all
resources as may be required by Congress or the State. In

Section 6(i) of the Alaska Statehood Act, Congress reciuired the
State to reserve the mineral estate when disposing of gener :i

grant lands. Thus, 1if the State wished to quitclaim Aguilar
lands that re general grant lands, federal legislation in.
addition to state legislation may be required. fee State v.

Lewis, 559 ?.2d 630 (Alaska 1977). r/e note, however, that 1if the
State does dispose of the mineral estate, Section u(i) providac
that the mineral estate will bo forfeited to the fenerai
government in an action brought by the U.S. Attorney. Since -he
federal government wouid be getting the mineral estate ::vr.rp.®,
such an action would be meaningless.
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rights and the acreage will simply be lost.6/ However, the fact
that the time for selecting mental health lands has passer “ould
not result in a loss of acreage if the State enters into a land
exchange because the State would be receiving specified lands in
return for the allotment lands.

The 1inability to recoup selection rights is r.ot a
problem, of course, 1if the State has selected more than 1its
statutory entitlement of one million acres of mental health
lands. L*hila DiJR 1is convinced that the State 1is in fact
under-selected, 5L>: maintains that the State is over-selected.
The actual situation will not be known for years.

v

THIRD-PARTY RIGHTS *

The State has created many types of third-party rights
on itspatented Aguilar lands, including mining claims, special
use permits, rights-or-way, disposals of resources from the land,
and disposal of the Land itself. Because the title reports for
the five allotment claims 1involved here indicate that a timber
sale contract was the only third-party interest createG, the
ether types of interests will net bo discussed 1in this
memorandum. These 1interests end the State"s ability to protect
them must, of course, be considered as the situation™s arise.

In 1979, the State enterec 1into a contract with the

Schnabel Lumber Company. The contract describes a large area cf
land near Haines and provides that Schnabel 1is entitled to cut
10.2 million board feet (mmbf) of timber ner year from this lane
The five parcels at issue here an: included in che contract, as
are many other Aeuilar allotment claims. Ur.cer the terms of~-he
contract, the State may reserve Lands from cutting, but the ~Scate
is still obligated to provide 10.1 mmbf for harvest.

6/ It is possible that federal Legislation could bo .rafz.ee
allowing the State to select replacement mental health |I,.r.cs
this situation.
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The Division of Forestry 1is currently developing a
management plan for the area. This 1involves inventorying the
land available for cutting to determine the annual allowable cut;
i.e. the amount that would permit timber to be harvested on a
sustained yield basis. Forestry is hopeful that the annual
allowable cut will be greater than the 10.2 mmbf specified in the
contract even if the Native allotment Jlands are considered
unavailable for cutting. Forestry will not be abie to determine
the allowable cut until late summer or fall.

Shortly after the Schnabel timber contract was signed,
a lawsuit was brought by Southeast Alaska Conservation Council
(SEACC). The basis of the lawsuit was SEACC"0 assertion that the
contract volume of 10.2 mmbf per vyear would violate the I
constitutional reauiranent that timber be harvested on a t
sustained vyield basis. SEACC argued 1in part that Forestry®"s
allowable cut calculation was 1incorrect because the amcui.-t cf
land available for cutting was actually much Jlower than the
amount used by Forestry 1in making 1its calculation. The Alaska
Supreme Court recently held that the allowable cut calculation
was "reasonable™. However, 1if the State conveys tne allotment
lands z. the allotment applicants, thousands more acre? may be
unavailable for cutting. This <cculd potentially re-far. the
SEACC Lawsuit.

COi TL/JSICi!

There are more than 220 /Z.norm Aaui?.ar claims statewide,
affecting well over 25,000 acres of general grant, mental health,

university, and school lands. There 1is currently no explicit
authority for the State to sectle the clLairns by quint Lair.iir.ff its
interest in the lands. However, colorable arguments car. be "made

that the Commissioner has implied authority to quitclaim o* that
the proposed conveyances are within the scooe or the tublie rind
charitable use statute. It is our recommendation that -ev
legislation specifically authorizing the Commissioner rr -attic:
Aguilar claims be drafted and presented to the Legislature :z'-
soJa as possible. "atevcr cation is chosen, the State®s soili f
to protect third-oaray rights -me 1its statutory "_create
jp-titieneats should he carefull-"considered.
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