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Title "An Act relating to the rights of contractors C n r t A r t *  Eileen Plate 
on public works projects." va)u..cua. 455.2700

, A r f O / 5 ^  •' Bob Bacolas

I* t S f f t  465-4870

This bill would protect a prime contractor on a public works project 

from being required to pay wage claims to a principal or owner/operator 

of a subcontractor whenever a dispute arises between the prime contractor 

and the subcontractor concerning the performance of work under the sub­

contract.

Under this bill, the Department of Labor would be required to undertake 

investigations of the subcontractor's performance, hold hearings, and 

issue determinations as to whether or not the subcontractor has "substan­

tially failed to perform the subcontract." These types ov contract 

performance disputes frequently involve complicated questions of law 

and facts which are normally by the courts, r . jt by administrative 

agencies. The Department would have to make what is ultimately a 

legal determination as to performance under the subcontract, which 

would likely involve the Department in third party court litigation 

and would not be in the best interests of either the Department or the 

State of Alaska.

Moreover, as the attached fiscal note makes clear, the Department would be 

required to retain certain professional, consulting, and legal services 

in order to make the necessary determinations of contract performance.

While the Department is not opposed to the idea of withholding payment 

to owner/operators of subcontractors during litigation of contract 

performance disputes, we believe that there is a much less costly way 

of accomplishing this result. In cases where a contract dispute arises 

between a prime contractor and a subcontractor, the contracting agency 

administering the public works project would withhold accrued payments 

from the prime contract as provided in AS 36.05.070 and .090 but would 

not disburse any wage payments to owner/operators or persons with an 

ownership interest in that subcontractor until the contract performance 

dispute has been resolved. Durir.y the pendency o f litigation, the 

.̂1 tracti ng agency could be directed to hold those amounts in escrow 

and disburse only in accordance with an orde’ of the court or by stipu­

lation of the parties.

Specifically, the Department recommends that in Section 1 of House Bill 

719, the added language on line 15 be deleted. In Section 2 of the bill, 

proposed AS 35.05.095 should read as follows:

CONTRACTORS AND SUBCONTRACTORS, (a) A contractor may inform the 

Department of Labor that a contract dispute exists with respect 

to the performance of a ;ubcontracfor and that a court action has 

been filed concerning such dispute Within ten days of receiving 

such notification, the department shall verify this information 

and transmit it to the contracting agency administering the public 

works project.
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House Bill 719

(b) Upon receipt of notification frcr. the Department of Labor 

that a court action has been filed with respect to the performance 

of a subcontractor on a public works project, the contracting 

agency shall withhold but m a y  not disburse any accrued payments 

from the public construction contract to pay wages to any person 

having an ownership interest in thv; subcontractor until directed 

to do so by court order or by stipulation of the parties.

(c) The Department of Labor may not exercise any of its statutory 

remedies under AS 36.05.010-110 against a contractor because of 

that contractor's failure to make payment to any person having an 

ownership interest in a subcontractor until such time as the 

contract performance dispute between the contractor and subcontractor 

has been resolved by court order or by stipulation of the parties.

A fiscal note is attached.

APPROVED:

■>-Jim Robison 

Commissioner



STATE OF ALASKA 1984 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:

REQUEST FISCAL DETAIL

Bill/Resolution No.: HB 719 Agency Affected: Labor________________

Title: "An Act relating to r i g h t ?  Program C a t e g o r y  Affected: Public
of contractors. . .

Sponsor: House Labor & Commerce

Requestor: House Labor & Commerce

Date of Request: May 14, 1984

Protection______________________

BRU, Program or Subprogram!s) Affected: 

Labor Standards & Safety BRU;____________

Wage & Hour

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING

FY 84 FY 85 FY 86 FY 87 FY 88 FY 89

1 0 0  PERSONAL SERVICES 
2 0 0  TRAVEL 
3 0 0  CONTRACTUAL 
4 0 0  SU P P LI ES  
5 0 0  EQUIPMENT 
6 0 0  LAND & STRUCTURES 
7 0 0  CRANTS,  CLAIMS 
8 0 0  MISCELLANEOUS

12.8 13.4 14.0 14.8 15.7

76.3 81.5 86.0 91.8 96.0

.5 .5 .6 .6 .6
2.5

•

TOTAL OPERATING 0 92.1 94.9 100.6 106.4 112.3

I CAPITAL |

[ REVENUE

FUNDING: (Thousands of Pol ars)
GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

0 92.1 94.9 100.6 . 106.4 112.3

____ .0 .... 92,1 94.9 .. 100.6 .. JLOfi^. 112.3.

POSITIONS:

FULL-TIME
PART-TIME 1 1 1 1 1
TEMPORARY

. . .  . 1  . . . .

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF B I L L : 

N/A

A N A L Y S I S : Attach a separata page for analysis

Prepared By: 1/Ts____________________

Di V i S 1 on:__ Labor Standard*;^Safety

Approved by Coinmissioner^ i m  R n h i s m i ^ ^  
Agency: | rhnr_____________ ____________________________
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Under this bill the Department of Labor would be required to conduct complex 

investigations, issue formal determinations, and hold hearings in certain 

instances upon the request of a prime contractor. A request may oc * when a 

wage claim is filed against the prime contractor by a subcontractor ...ien liti­

gation is pending between the parties arising out of a dispute concerning 

quality of work, or specific performance under the sub-contract.

The Wage and Hour Administration routinely handles about 20 enforcement actions 

each year that involve owners/operators who perform on public works projects 

as laborers, mechanics, or field surveyors. This fiscal note assumes that 

fifty percent of these actions will involve disputes between the prime contractor 

and subcontractor. In order to meet the investigation requirements of this 

bill, the cost associated with staffing full-time professionals, who have the 

required expertise to evaluate performance, would be prohibitive. Therefore, 

such activity would be handled through pr o f e s s i o n a l service contracts o n an 

as-needed basijs^ Under this plan, the following a s s u m p t i o n s V a n ~ b e  made.

1. Contract attorney to handle the legal needs of the program ($140 per hour).

2. Professional consultant fees associated with investigating, determining, 

and issuing reports ($250 per hour).

3. A part-time Clerk Typist III in the Wage and Hour Administration to provide 

the required clerical support for the Department's involvement in the 

program.

We approximate it will take 16 hours per complaint for a private consultant to 

investigate, make a determination, and issue a report; and 16 hours per complaint 

by a contract attorney for legal involvement.

Based on these assumptions, the following formulas were used to compute the 

Fiscal Year 1985 costs to operate the program.

Consultant Fees: 10 ijivestigat ions x 16 hours x $250 per hour = $ 40.0

Attorney Fees: 10 investigations x 16 lours x $140 per hour = $ 22.4

Miscellaneous other routine contractual services would 

include reporting and recording services

Costs associated with the Clerk Typist III are shown on the 

attached Form 13. Of these costs, only the equipment costs 

of $2.5 would be one-time items.

$ 7.5

C ?  7
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In preparing these cost estimates, we have assumed an effective date on the bill 

of July 1, 1984. Also, an inflation rate of six percent is included for fiscal 
years 1986 - 1989.

LEG:B:16



TO5TT ,C,e 
rk Typist

Type of Position 

PPT

Staff Months 

 6

Range/Step 

8 A

Barg. Unit 

6GU
Form 12 Page/Line 

Election District*

GOV. APPROV. OISAPP.

RP Number 

HB 719

IPCN Number BRU Priority Location
Anchorage

LEG.

CONTINUATION LEVEL

Type of Expenditure

1
PE'RS'On a l  s e r v i c e s

5

6 
7

_8

9
10

11
12'
13
H
15

Salary

B e n e f i t s _______

Supplemental Benefits

Fixed Benefits

TOTAL PERSONAL SERVICES
Travel

Contractual

Commodities

Equipment

ADDITION

9,318

T7SS5"
T 7 T

01
T T ? 6 7

02
03
04

05

Other

TOTAL COST

16
17
18
19
20 
21

RECEIPT CODE

100

FUNDING SOURCE

Federal R e c e i p t s  1002

G.F. Match 1003
General Funds 1004
I-A Receipts 1005

Program Receipts 1028

Other

For MSB Use Only 

4A Key Number

Amount

12,807

TT

6 ,4 1 8
~ W

2,500

777275-

J IJ S T IF IC A T IO

This position would provide clerical support to the 

investigations required by this bill.

The clerk would maintain files on the cases, answer 

phones, type correspondence, etc.

Contractual Services costs include telephone charges, 

$1,800 for rent, $1,118 for management services 

support, etc.

A one-time cost of $2,500 for equipment would include 

a desk, chair, calculator, file cabinet, etc.

AGENCY Department of Labor

13 REQUEST FOR NEW POSITION
PROGRAM Worker Protection

BRU Labor Standards & Safety

Page of 
1 1

C O MPONENT Wane ft Hour

Revised Date

«
>
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DEPARTMENT OF LABOR /? £ C £ 15/ £ 0
OFFICE OF THE COMMISSIONER

M Y  2 1904

BRIEFING rAPSR ON l a h e n t e r p r i s e s OFFICE OF THE CfifiiaiSSiO®

L Ec II ENTERPRISES IS THE PRIME CONTRACTOR ON THE ANCHORAGE SERVICE-HAN3HEW 

SPORTS COM PI,EX IN ANCHORAGE. GROUND UP CONSTRUCTION WAS UNDER SUBCONTRACT TO 

L & II ENTERPRISES FOR EXCAVATION AND INSTALLATION OF WATER AND SEWER LINES.

GROUND UP FAILED TO PAY WAGES FOR THE WORK PERFORMED ON THE PROJECT. AT LEAST 

FOUR PEOPLE PERFORMED WORK TOR GROUND UP ON THE PROJECT. THEY ARE:

GARY STERNA -LABORER- OWNER OF GROUND UP CONSTRUCTION

DENNIS THOMAS -LABORER & OPERATOR- REPUTED BY L & II TO BE CO-OWNER OF GROUND UP 

ANDY STERRA -OPERATOR h LABORER- GARY STERBA’o BROTHER 

LCD GUrOWSKY-THUCiC DRIVER h IA BORER

L & H HAS WITHHELD ALL PAYMENTS TO GROUND UP CONSTRUCTION FOR THIS PROJECT DUE 

TO A DISPUl'E OVER THE QUALITY/QUANTITY OF WORK PERFORMED. IN FEBRUARY 193L, 

GROUND UP CONSTRUCTION FILED A CHAPTER 7 BANKRUPTCY. THE DEPARTMENT AUDITED 

AVAILABLE TIME RECORDS 1ND HAS REQUESTED THAT THE CONTRACTING AGENCY WITHHOLD 

•*17,6 3 9 . 5 WHICH REPRESENTS THE WAGES DUE FOR LABOR PERFORMED ON THIS PROJECT 

BY THE FOUR MEN LISTED ABOVE. THE AMOUNT TO iiifi WITHHELD WAS DETERMINED FROM AN 

AUDIT OF CERTIFIED PAYROLL RECORDS SUBMITTED TO THE DEPARTMENT ON DECEMBER 20, 

1933 AND AUfHENTICATED BY A SWORN STATEMENT FROM GARY STERBA, THE OWNER OF GROUND 

UP CONSTRUCTION. WITHHOLDING WAS REQUESTED IN ACCORDANCE WITH AS 36.09.070(c).

COUNSEL FOR I. & II ENTERPRISES HAS OBJECTED TO: THE HOURS SUBMITTED BY GROUND UP;

THE DEPARTMENT SEEKING COLLECTION OF WAGES FOR COMPANY OWNERS OR REPUTED OWNERS; 

THE DEPARTMENT SEEKING COLLECTION FROM THE CONTRACTING AGENCY.

THE 'vNW !' IF. FOLLOWI Ml ESTABLISHED p r o c e d u r e s in p u r s u i n g t h i s m a t t e r , t h e

C V !T R A O rO R / ; : i iT .O Y ! 'R  IS IN  BANKRUPTCY AND TH E  DEPARTMENT HAS NO A L T E R N A T IV E  IN  T I T L E



BRIEFING PAPER

PAGE 2

MAY 1, 19 Rli

3 6 . 0 5  ENFORCEMENT ACTIONS BUT TO SEEK FINAL PAYMENT OF WAGE DISCREPANCIES FROM 

THE CONTRACTING AGENCY. THE FACT THAT SOME OF THE L\BOR WAS PERFORMED 3Y AN OWNER 

OF THE COMPANY DOES NOT NEGATE OIJR OBLIGATION TO INSURE THAT ALL LABOR IS COMPEN­

SATED FOR AT PREVAILING RATES. THIS MIRRORS FEDERAL FOLICY F'OR DAVI3-BAC0N 

ENFORCEMENT. THE ISSUE AS TO ACi'UAL HOURS WORKED HAS YET TO BE RESOLVED.

AN INFORMAL CONFERENCE WAS HELD IN ANCHORAGE ON APRIL 26. L A H AND GROUND UP 

CONSTRUCTION WERE REPRESENTFD. NO RESOLU1TON COULD BE REACHED SO THE MATTER 

WILL BE SET FOR HEARING TO DETERMINE THE NUMBER OF HOURS WORKED AND THE AMOUNT 

OF WAGES DUE TO BE TAID BY THE CONTRACTING AGENCY IN ACCORDANCE WITH AS 36.03.090(g),



MAY 16, 1984

TO: JOHN

FROM: KEN

RE: HB 719 RELATING RIGHTS OF CONTRACTORS

THE PURPOSE OF THIS BILL IS TO PROTECT PRIME CONTRACTORS 

ON PUBLIC WORKS JOBS FROM PAYING WAGE CLAIMS TO A 

SUBCONTRACTOR WHEN A DISPUTE ARISES OVER THE 

PERFORMANCE OF THE WORK BY THE SUBCONTRACTOR. IT IS 

PRESENTLY THE DEPARTMENT OF LABORS POLICY TO HAVE THE 

CONTRACTING AGENCY WITH HOLD AND SOMETIMES DISBURSE 

FUNDS EARMARKED FOR THE PRIME CONTRACTOR WHEN WAGE 

CLAIMS ARE MADE AGAINST THAT CONTRACTOR. THE MAIN 

INTENT OF THIS BILL IS TO PREVENT THE OWNER OP ■. * OF 

A SUBCONTRACTING FIRM FROM COLLECTING ON A WA .AIM 

UNTIL ALL LITIGATION OVER THE PERFORMANCE OF THAT 

SUBCONTRACTOR HAS BEEN RESOLVED.



•Sill N o .  House B i l l  719 Date May 15 ■ 1984
T i t l p  "An Act relating to the rights of contractors Eileen Plate

1 on public works projects." I o n i a n .  4 65_27oo

i , Bob Bacolas 

465-4870

This bill would protect a prime contractor on a public works project 

from being required to pay wage claims to a principal or owner/operator 

of a subcontractor whenever a dispute arises between the prime contractor 

and the subcontractor concerning the performance of work under the sub­

contract.

Under this bill, the Department of Labor would be required to undertake 

investigations of the subcontractor's performance, hold hearings, and 

issue determinations as to whether or not the subcontractor has "substan­

tially failed to perform the subcontract." These types of contract 

performance disputes frequently involve complicated questions of law 

and facts which are normally by the courts, not by administrative 

agencies. The Department would have to make what is ultimately a 

legal determination as to performance under the subcontract, which 

would likely involve the Department in third party court litigation 

and would not be in the best interests of either the Department or the 

State of Alaska.

Moreover, as the attached fiscal note makes clear, the Department would be 

required to retain certain professional, consulting, and legal services 

in order to make the necessary determinations of contract performance.

While the Department is not opposed to the idea of withholding payment 

to owner/operators of subcontractors during litigation of contract 

performance disputes, we believe that there is a much less costly way 

of accomplishing this result. In cases where a contract dispute arises 

between a prime contractor and a subcontractor, the contracting agency 

administering the public works project would withhold accrued payments 

from the prime contract as provided in AS 36.05.070 and .090 but would 

not disburse any wage payments to owner/operators or persons with an 

ownership interest in that subcontractor until the contract performance 

dispute has been resolved. During the pendency of litigation, the 

contracting agency could be directed to hold those amounts in escrow 

and disburse only in accordance with an order of the court or by stipu­

lation of the parties.

Specifically, the Department recommends that in Section 1 of House Bill 

719, the added language on line 15 be deleted. In Section 2 of the bill, 

proposed AS 35.05.095 should read as follows:

CONTRACTORS AND SUBCONTRACTORS. <i )  A contractor may inform the 

Department of Labor that a contract dispute exists with respect 

to the performance of a subcontractor and that a court action has 

been filed concerning such dispute. Within ten days of receiving 

such notification, the department shall verify this information 

and transmit it to the contracting agency administering the public 

works project.

I
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(b) Upon receipt of notification from the Department of Labor 

that a court action has been filed with respect to the performance 

of a subcontractor on a public works project, the contracting 

agency shall withhold but may not disburse any accrued payments 

from the public construction contract to pay wages to any person 

having an ownership interest in the subcontractor until directed 

to do so by court order or by stipulation of the parties.

(c) The Department of Labor m ay not exercise any of its statutory 

remedies under AS 36.05.010-110 against a contractor because of 

that contractor's failure to make payment to any person having an 

ownership interest in a subcontractor until such time as the 

contract performance dispute between the contractor and subcontractor 

has been resolved by court order or by stipulation of the parties.

A fiscal note is attached.

APPROVED?

'-Jim Robison 

Commissioner



STATE OF ALASKA 1984 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date: ]

REQUEST 

Bil1/Resolution No.

FISCAL DETAIL
HB 719 Agency A f f e c t e d : La b o r______________

Title: "An Act relating to rights Program Category Affected: Public 
of contractors. . . Protection

Sponsor: House Labor & Commerce

Requestor: House Labor & C o m m e r c ?

Date of Request: May 14, 1984

BRU, Program or Subprogram(s) Affected:

Labor Standards & Safety BRU;___________
Wage & Hour__________________________________

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING

FY 84 FY 85 FY 8 6 FY 87 FY 8 8 FY 89

100 PERSONAL SERVICES 

200 TRAVEL 

300 CONTRACTUAL 

<♦00 SUPPLIES 

500 EQUIPMENT 

600 LAND & STRUCTURES 

700 CRANTS, CLAIMS 

800 MISCELLANEOUS

1 2 . 8 13.4 14.0 14.8 15.7

76.3 81.5 8 6 . 0 91.8 96.0

.5 .5 . 6 . 6 . 6
2.5

•
*

it

TOTAL OPERATING 0 92.2 94.9 1 0 0 . 6 106.4 112.3

I CAPITAL I

REVENUE

FUNDING: (Thousands of Dollars)

CENERAL FUND 

FEDERAL FUNDS 

OTHER 

TOTAL

0 92.1 94.9 1 0 0 .6 106.4 112.3

92.1 . .. 94.9 1 00 .6 106 .4 , 1 1 2.3.

POSITIONS:

FULL-TIME

PART-TIME 1 1 1 1 1
TEMPORARY

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

N/A

A N A L Y S I S : Attach a separate page for analysis

Prepared By: _____________________  Phone: 465-4870

Division:__ Lahor Standards ft Safety , ___________  Date:_______________

Approved by C o m m i s s i o n e r D a t e :

A9ency :-Labor_________________
L E G :B :16

Distribution (by Agency preparing fiscal note):

Legislative Finance 

Legislative Sponsor 

Requestor

Office of Management and Budget
Impacted Agency(ies) 12/1/83



FISCAL NOTE

THE LEGISLATURE OF THE STATE OF ALASKA 
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TITLE: '"An Act relating to rights of contractors on public works projects." 
AGENCY AFFECTED: Department of Labor

Page 2

Under this bill the Department of Labor would be required to conduct complex 

investigations, issue formal determinations, and hold hearings in certain 

instances upon the request of a prime contractor. A  request m ay occur when a 

wage claim is filed against the prime contractor by a subcontractor when liti­

gation is pending between the parties arising out of a dispute concerning 

quality of work, or specific performance under the sub-contract.

The Wage and Hour Administration routinely handles about 20 enforcement actions 

each year that involve owners/operators who perform on public works projects 
as laborers, mechanics, or field surveyors. This fiscal note assumes that 

fifty percent of these actions will involve disputes between the prime contractor 

and subcontractor. In order to meet the investigation requirements of this 

bill, the cost associated with staffing full-time professionals, who have the 

required expertise to evaluate performance, would be prohibitive. Therefore, 

such activity would be handled through professional service contracts on an 
as-needed basis. Under this plan, the following assumptions can be made.

1. Contract attorney to handle the legal needs of the program ($140 per hour).

2. Professional consultant fees associated with investigating, determining, 

and issuing reports ($250 per hour).

3. A part-time Clerk Typist III in the Wage and Hour Administration to provide 

the required clerical support for the Department's involvement in the 
program.

We approximate it will take 16 hours per complaint for a private consultant to 

investigate, make a determination, and issue a report; and 16 hours per complaint 

by a contract attorney for legal involvement.

Based on these assumptions, the following formulas were used to compute the 

Fiscal Year 1985 costs to operate the program.

Consultant Fees: 10 investigations x 16 hours x $250 per hour = $ 40.0

Attorney Fees: 10 investigations x 16 hours x $140 per hour = $ 22.4

Miscellaneous other routine contractual services would $ 7.5

include reporting and recording services

Costs associated with the Clerk Typist III are shown on the 

attached Form 13. Of these costs, only the equipment costs 

of $2.5 would be one-time items.



FISCAL NOTE

THE LEGISLATURE OF THE STATE OF ALASKA 

THIRTEENTH LEGISLATURE 

BILL/RESOLUTION NO: HB 719

TITLE: "An Act relating to rights of contractors on public works projects." 
AGENCY AFFECTED: Department of Labor

Page 3

In preparing these cost estimates, we have assumed an effective date on the bill 

of July 1, 1984. Also, an inflation rate of six percent is included for fiscal 

years 1986 - 1989.

L E G :B :16



1
rub i l i u m  11 L i e

Typist III-Cle rk. 
: of Po

.

Staff Months 

6

Range/Step 

8 A

Barg. Unit 

6GU
Form 1? Page/Line GOV. APPROV. OISAPP.

Type of Position 

PPT

RF' Number 

HB 719

PCN Number BRIJ Priority Location
Anchorage

Election District LEG.

CONTINUATION LEVEL ADDITION J1JS T I F I C A T 10
4 Type of Expenditure Amount

1 2 3
PERSONAL SERVICES

9,318

12,807

5 Salary

6 Benefits 1 , 5 5 6

7 Supplemental Benefits 571

8 Fixed Benefits 1 , 3 6 2

9 TOTAL PERSONAL SERVICES 0 1

10 Travel 02 ~ U ~

11 Contractual 03 V , 4 ' 1 8

1 2 Commodities 04 5UU''

13 Equipment 05 2 , 5 0 0

14 Other

15 TOTAL COST 2 2 , 2 2 b

RECEIPT CODE FUNDING SOURCE

16 Federal Receipts 1002

17 G.F. Match 1003

18 100 General Funds 1004 2 2 ,22b

19 I-A Receipts 1005

20 Program Receipts 1028

21 Other

For m i  Use Only 

4A Key Number

This position would provide clerical support to the 

investigations required by this bill.

The clerk would maintain files on the cases, answer 

phones, type correspondence, etc.

Contractual Services costs include telephone charges, 

$1,800 for rent, $1,118 for management services 

support, etc.

A one-time cost of $2,500 for equipment would include 

a desk, chair, calculator, file cabinet, etc.

13 REQUEST FOR NEW POSITION

AGENCY Department of Labor________________________________ | FY 85 |

PROGRAM Worker Protection_________

BRU Labor Standards & Safety 

COMPONENT Wage & Hour_________________

LEG:B:17

P a g e o 7  
1 1 

Revised Date



DEPARTMENT OF LABOR H E  11 [ I V [ I ]
OFFICE OF THE COMMISSIONER

MAY 2 1964

BRIEFIN'? PAPER ON L h II ENTERPRISES OF THE COl/ISHSSiflrftS

L & II ENTERPRISES 13 THE PRIME CONTRACTOR ON THE ANCHORAGE SERVICE-IIANSIIEW 

SPORTS COMPLEX IN /ANCHORAGE. GROUND UP CONSTRUCTION WAS UNDER SUBCONTRACT TO 

Ij & H ENTERPRISES FOR EXCAVATION AND INSTALLATION OF WATER AND 3 EWER LIMES.

GROUND Ur FAILED TO PAY WAGES TOR THE WORIC PERTORMED ON THE PROJECT. AT LEAST 

FOUR PEOPLE ITJRFORMED WORK FOR GROUND UP ON THE PROJECT. THEY ARE:

GARY STERNA -LABORER- OWNER OF GROUND UP CONSTRUCTION

DENIMS THOMAS -LABORER & OPERATOR- REPLfPED BY L & II TO BE CO-OWNER OF GROUND UP 

ANDY STERBA -OPERATOR ?< LABORER- GARY STERNA13 BROTHER 

ED GUrOWSKY-TRUCK DRIVER A IABORER

L h il HAS WITHHELD ALL PAYMENTS TO GROUND UP CONSTRUCTION FOR THIS PROJECT DUE 

TO A DISPUl'E OVER THE QUALITY/QUANTITY OF WORK PERFORMED. IN FEBRUARY 1981*, 

GROUND UP CONSTRUCTION FILED A C! I AFTER Y BANK HU I T O Y . THE DEPARTMENT AUDITED 

AVAILABLE TIME RECORDS AND HAS REQUESTED THAT THE CONTRACTING AGENCY WITHHOLD 

vlY.6 3 9 .5 H WHICH REPRESENTS THE WAGES DUE FOR LABOR PERFORMED ON THIS PROJECT 

BY THE FOUR MEN LISTED ABOVE. THE AMOUNT TO BE WITHHELD WAS DETERMINED FROM AN 

AUDIT OF CERTIFIED PAYROLL RECORDS SUBMITTED TO THE DEPARTMENT ON DECEMBER 20, 

1933 AND AUITIENTICATEI) BY A SWORN STATEMENT FROM GARY STERBA, THE OWNER OF GROUND 

UP CONSTRUCTION. WITHHOLDING WAS REQUESTED IN ACCORDANCE WITH AS 36.Q5.0Y0(c).

COUNSEL FOR I, & II ENTER PR >K3 HAS OBJECTED TO: THE HOURS SUBMITTED BY GROUND UP;

THE DEPARTMENT SEEKING COLLECTION OF WAGES TOR COMPANY OWNERS OR REPUTED OWNERS;

THE DEPARTMENT SEEKING COLLECTION FROM THE CONTRACTING AGENCY.

T IE vll’A M'i::;:':' IP. FOLL-WI re; ESTABLISHED PROCEDURES IN PURSUIT! THIS MATTER. THE 

COiM’ia-.TOR/.riPI.OYER IS I." BANKRUPTCY AND THE DEPARTMENT HAS NO ALTERNATIVE IN TITLE



BRIEFING PAPER 
PAGE 2 
MAY 1, 198H

36.05 ENFORCEMENT AC?IONS BIT TO SEEK FINAL PAYMENT OF WAGE DISCREPANCIES FROM 

THE CONTRACTING AGENCY. THE FACT THAT SOME OF THE LABOR WAS PERFORMED 3Y AM OWNER 

OF THE COMPANY DOES NOT NEGATE OUR OBLIGATION TO INSURE THAT ALL LABOR IS COMPEN­

SATED FOR AT PREVAILING RATES. THIS MIRRORS FEDERAL FOLICY FOR DAVIS-BACON 

ENFORCEMENT. THE ISSUE AS TO ACTUAL HOURS WORKED HAS YET TO BE RESOLVED.

AN INFORMAL CONFERENCE WAS HELD IN ANCHORAGE ON APRIL 26. L & H AND GROUND UP 

CONSTRUCTION WERE REPRESENTED. NO RESOLUTION COULD BE REACHED SO THE MATTER 

WILL BE SET FOR HEARING TO DETERMINE THE NUMBER OF HOURS WORKED AND THE AMOUNT 

OF WAGES DUE TO BE PAID BY THE CONTRACTING AGENCY IN ACCORDANCE WITH AS 36.05.090(a)
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OFFICE OF THE COMMISSIONER
J o e  L. H a y e s  

S p e a k e r  o f  the H o u s e  of  R e p r e s e n t a t i v e s  
P o u c h  W O  (Mail  S t o p  3100)

J u n e a u , A K  99811

D e a r  S p e a k e r  H ay es :

E n c l o s e d  is a c o p y  o f  a r e q u e s t  for i n v e s t i q a t i o n  I h a v e  s e n t  to
Mr. C h e n o w e t h ,  the S t a t e  O m b u d s m a n ,  p e r t a i n i n g  to an

i n v e s t i g a t i o n  b e i n g  p e r f o r m e d  by t h e  W a g e  & H o u r  A d m i n i s t r a t i o n ,  

L a b o r  S t a n d a r d s  & S a f e t y  D i v i s i o n  o f  t h e  D e p a r t m e n t  of  L a b o r .

A f t e r  y o u  h a v e  h a d  a c h a n c e  to r e a d  the c o n t e n t s  o f  m y  l e t t e r  to

Mr. C h e n o w e t h ,  w h i c h  s e t s  f o r t h  th e  i s s u e s  i n v o l v e d ,  p e r h a p s  it 
w o u l d  be u s e f u l  for y o u  a n d  o t h e r  m e m b e r s  o f  the l e g i s l a t u r e  to 

a d d r e s s  t h e  i m p a c t  o f  th e  i n t e r p r e t a t i o n  t h a t  is b e i n g  p l a c e d  o n  

the r e g u l a t i o n s  a n d  the e n a b l i n g  s t a t u t e  a s  to w h o  the 
b e n e f i c i a r i e s  o f  t h e  L a w  are. Mr. S i l v e r t h o r n ,  the i n v e s t i g a t o r  

a s s i g n e d ,  t a k e s  the  p o s i t i o n  t h a t  th e s t a t u t e  in q u e s t i o n  

p e r t a i n s  to p a y m e n t  o f  w a g e s  to all p e r s o n n e l  w h o  p r o v i d e  w o r k  o n  
a c o n s t r u c t i o n  p r o j e c t  for the S t a t e  o f  A l a s k a  o r  o n e  o f  its 

p o l i t i c a l  s u b d i v i s i o n s ,  e v e n  if s o m e  o f  t h o s e  p e o p l e  are  the 

o w n e r s  o f  th e c o n t r a c t o r  w h o  u n d e r t o o k  to o e r f o r m  the s e r v i c e s  by 
c o n t r a c t .  In t he  i n s t a n t  c a s e ,  t he  s u b c o n t r a c t  b e t w e e n  L & H 

E n t e r p r i s e s ,  Inc. a n d  G r o u n d  U p  C o n s t r u c t i o n ,  a p a r t n e r s h i p  o w n e d  

by  G a r y  S t e r b a  an d D e n n i s  T h o m a s ,  w a s  f o r  $ 1 4 , 5 5 0 .  Due  to th e  
f a i l u r e  o f  G r o u n d  Up to p r o p e r l y  p e r f o r m  the w o r k ,  an d  th e 
r e q u i r e m e n t  t h a t  L & H h a d  to m a k e  g o o d  t h a t  p o r t i o n  o f  th e w o r k ,  

as  p a r t  o f  its d u t i e s  as  g e n e r a l  c o n t r a c t o r ,  L & H h a d  b a c k  

c h a r g e s  for a l m o s t  t he  ful l a m o u n t  o f  the c o n t r a c t .

N e v e r t h e l e s s ,  Mr. S t e r b a  an d  Mr. T h o m a s  h a v e  m a d e  w a g e  c l a i m s  of  
a p p r o x i m a t e l y  $ 1 1 , 0 0 0 ,  in a d d i t i o n  to w a g e  c l a i m s  b y  t w o  o t h e r  
m e n  t h e y  c l a i m  w o r k e d  for t h e m  o n  the p r o j e c t  a m o u n t i n g  to a 

l i t t l e  o v e r  $ 6 , 0 0 0 .  B a s e d  o n  Mr. S i l v e r t h o r n ' s  " i n v e s t i g a t i o n , "  
th e s c h o o l  d i s t r i c t  h a s  b e e n  o r d e r e d  to w i t h h o l d  the full 

$ 1 7 , 6 3 9 . 5 4 ,  i n c l u d i n g  a l m o s t  $ 1 1 , 0 0 0  for S t e r b a  a nd  T h o m a s ,  f r o m

I
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J o e  L. H a y e s
M a r c h  28, 1984
P a g e  Two

L & H E n t e r p r i s e s ,  In c., s i n c e  G r o u n d  Up C o n s t r u e t i o n  d i d  n ot  p a y  

a n y  w a g e s  to a n y  o f  t he p e r s o n n e l  i n v o l v e d  in the p r o j e c t .

Y o u  w i l l  n o t e  f r o m  o u r  r e p o r t  to Mr. C h e n o w e t h  the c r i t i c i s m s  we 
h a v e  o f  t h e  m e t h o d s  o f  i n v e s t i g a t i o n  t h a t  a re  b e i n g  e m p l o y e d  b y  

t h i s  d i v i s i o n  o f  the S t a t e  o f  A l a s k a .  H o w e v e r ,  e v e n  m o r e  
d i s t r e s s i n g ,  and the s u b j e c t  tha t I w o u l d  a p p r e c i a t e  the 

l e g i s l a t u r e  a d d r e s s i n g  i t s e l f  to, is t he  i m p a c t  o f  t h i s  k i n d  o f  

e n f o r c e m e n t  p r a c t i c e  o n  c o n t r a c t i n g  o n  p u b l i c  w o r k s  p r o j e c t s  in 
the S t a t e  o f  A l a s k a .

If Mr. S i l v e r t h o r n  is r i g h t  in h i s  i n t e r p r e t ? ' ' o n ,  a n y t i m e  a 
s u b c o n t r a c t o r  f a i l s  to p e r f o r m  on a p u b l i c  w ■.xs p r o j e c t s ,  th e 

o w n e r s  o f  the s u b c o n t r a c t o r  c a n  e s s e n t i a l l y  g e t  b a c k  all o r  e v e n  

m o r e  t h a n  w h a t  t h e y  e x p e c t e d  to m a k e  f r o m  th e p r o j e c t  t h r o u g h  
w a g e  c l a i m s ,  b r e a c h  t h e i r  c o n t r a c t  a nd  fail to p e r f o r m ,  c a u s e  
t h e i r  u p s t r e a m  c o n t r a c t o r  to e x p e n d  s u b s t a n t i a l  s u m s  o f  m o n e y  to 

c o m p l e t e  the w o r k  t h a t  s u b c o n t r a c t o r  h a s  u n d e r t a k e n  to p e r f o r m ,  
a n d ,  in a d d i t i o n ,  h a v e  to p a y  out. o f  its p o c k e t  s o - c a l l e d  " w a g e s "  

o f  th e o w n e r s  o f  the s u b c o n t r a c t o r  tha t d e f a u l t e d .  If t h a t  in 

fac t is t h e  la w o f  t h e  S t a t e  o f  A l a s k a ,  I s u s p e c t  t he  s t a t e  an d  
its p o l i t i c a l  s u b d i v i s i o n s  a r e  g o i n g  to find it i n c r e a s i n g l y  

d i f f i c u l t  to o b t a i n  r e a s o n a b l e  b i d s  f r o i  c o n t r a c t o r s  to p e r f o r m  
t h e i r  p r o j e c t s .

Y o u r  i n q u i r y  into t h i s  m a t t e r  w o u l d  be " e r y  m u c h  a p p r e c i a t e d .  If 

Mr. S i l v e r t h o r n  is i n c o r r e c t l y  i n t e r p r e t i n g  th e law, p e r h a p s  he 
s h o u l d  be s e t  s t r a i g h t .  If he  is c o r r e c t l y  i n t e r p r e t i n g  it, 

o b v i o u s l y  t h e  l e g i s l a t u r e  n e e d s  to tak e s o m e  c o r r e c t i v e  a c t i o n .  
T h a n k  y o u  for v o u r  a s s i s t a n c e .

L & H E n t e r p r i s e s ,  Inc

cc: A l l  L e g i s l a t i v e  M e m b e r s

G o v e r n o r  W i l l i a m  S h e f f i e l d
E n e l .
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J a c k  C h e n o w e t h

O m b u d s m a n
S t a t e  o f  A l a s k a
P o u c h  W O  (Mail St op: 3000)
J u n e a u ,  A K  99811

Re: D e p a r t m e n t  o f  L a b o r  W a g e  & H o u r s  v. L s H E n t e r p r i s e s

D e a r  Mr. C h e n o w e t h :

B r u c e  S i l v e r t h o r n ,  i n v e s t i g a t o r  fo r the W a g e  & H o u r  

A d m i n i s t r a t i o n ,  L a b o r  S t a n d a r d s  a n d  S a f e t y  D i v i s i o n  o f  the  
D e p a r t m e n t  o f  L a b o r  in A n c h o r a g e  h a s  i n i t i a t e d  a p r o c e e d i n g  w h i c h  

h a s  r e s u l t e d  in the A n c h o r a g e  S c h o o l  D i s t r i c t  w i t h h o l d i n g  the s u m  
o f  $ 1 7 , 6 3 9 . 5 4  f r o m  m y  c o m p a n y ,  L & H E n t e r p r i s e s ,  Inc., in 
c o n n e c t i o n  w i t h  w o r k  v e  a r e  p e r f o r m i n g  o n  the A n c h o r a g e  S e r v i c e -  
H a n s h e w  S p o r t s  C o m p l e x ,  P W A  1 1 8 3 - 0 2 5 .

B e c a u s e  o f  t h e  p r o c e s s  t h a t  Mr. S i l v e r t n o r n  is e m p l o y i n g ,  a n d  

s o m e  o f  t h e  r a t i o n a l e  he is p r o c e e d i n g  u n d e r ,  I h e r e b y  r e q u e s t  

t h a t  y o u  i n v e s t i g a t e  t h i s  m a t t e r .  On  or a o o u t  N o v e m b e r  18, 1982, 
L & H E n t e r p r i s e s ,  Inc., as g e n e r a l  c o n t r a c t o r ,  c o n t r a c t e d  w i t h  

the M u n i c i p a l i t y  o f  A n c h o r a g e  S c h o o l  D i s t r i c t  for the t u r n k e y  

c o n s t r u c t i o n  o f  the S e r v i c e - H a n s h e w  S p o r t s  C o m p l e x .  On M a y  24, 
1983, L & H s u b c o n t r a c t e d  w i t h  G r o u n d  Up C o n s t r u c t i o n  for c e r t a i n  

e x c a v a t i o n  w o r k ,  i n s t a l l a t i o n  o f  w a t e r  l i n e s ,  b a c k f i l l i n g ,  

c o m p a c t i n g ,  t e s t i n g  and  i n s p e c t i o n ,  for a t o ta l s u b c o n t r a c t  p r i c e  
o f  $ 1 4 , 5 5 0 .  T he  s u b c o n t r a c t  w a s  s i g n e d  by  D e n n i s  T h o m a s ,  

r e f l e c t i n g  t h a t  he w a s  " c o - o w n e r "  o f  G r o u n d  Up C o n s t r u c t i o n .

T h i s  s u b c o n t r a c t  w a s  s i g n e d  o n  J u n e  3, 1983.

In t h e  c o u r s e  o f  p e r f o r m a n c e  b y  G r o u n d  Up C o n s t r u c t i o n ,  G r o u n d  Up 

d a m a q e d  u n d e r g r o u n d  u t i l i t y  l i n e s  a n d  e x i s t i n g  c o n c r e t e  c u r b i n g ,  
i m p r o p e r l y  c o m p a c t e d  an d  f i l l e d  in t r e n c h e s ,  an d o t h e r w i s e  f a i l e d  
p r o p e r l y  to p e r f o r m  u n d e r  its s u b c o n t r a c t .  As a r e s u l t ,  L & H 

b a c k  c h a r g e d  G r o u n d  Up C o n s t r u c t i o n  t he  s u m  o f  $ 1 2 , 2 9 0 . 2 0  to 
c o r r e c t  a n d  c o m p l e t e  G r o u n d  U p ' s  w o r k .

General Contractors/Design Build Services 
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J a c k  C h e n o w e t h
M a r c h  28, 1984
P a g e  Two

At  the t i m e  th at  Mr. S i l v e r t h o r n  b e q a n  i n v e s t i g a t i n g  the m a t t e r ,  
and n o t i f i e d  L & H of  h i s  i n v e s t i g a t i o n ,  d u e  to the s i z e  o f  the
b a c k  c h a r g e ,  and the f a c t  t h a t  L & H ha d r o t  ye t b e e n  p a i d  by the

m u n i c i p a l i t y  for a p o r t i o n  o f  the w o r k  c o v e r e d  by t h e  G r o u n d  Up
s u b c o n t r a c t ,  L & H h a d  n o t  d i s b u r s e d  a n y  p a y m e n t  to G r o u n d  Up
u n d e r  t he  s u b c o n t r a c t .

In l a t e  N o v e m b e r ,  Mr. S i l v e r t h o r n  w a s  in t o u c h  w i t h  L & H to 
a d v i s e  t h a t  he wa s c o n d u c t i n g  an i n v e s t i g a t i o n  into a c l a i m  for 

u n p a i d  w a g e s  b e i n g  a s s e r t e d  by Mr. T h o m a s ,  G a r y  S t e r b a ,  the o t h e r  
o w n e r  of  G r o u n d  Up C o n s t r u c t i o n ,  Ed G r a k o w s k v  and A n d y  S t e r b a ,  a 
r e l a t i v e  o f  G a r y  S t e r b a .

A l t h o u g h  r e q u i r e d  b y  l a w  to p r o v i d e  t i m e l y  c e r t i f i e d  p a y r o l l s  

s w o r n  u n d e r  o a t h  in c o n n e c t i o n  w i t h  the p r o j e c t  in q u e s t i o n ,  

G r o u n d  Up C o n s t r u c t i o n  f a i l e d  to d o  so. H o w e v e r ,  at s o m e  p o i n t  
a b o u t  th e c o m m e n c e m e n t  o f  Mr. S i l v e r t h o r n 's i n v e s t i g a t i o n ,  G r o u n d  
Up d i d  s u b m i t  a b r e a k d o w n  i n d i c a t i n g  w h e n  e a c h  of the four m e n  in 

q u e s t i o n  w o r k e d  on the p r o j e c t  in q u e s t i o n ,  the a m o u n t  t h e y  w e r e  
e n t i t l e d  to per h o u r  and the a m o u n t  o f  h o u r s  t h e y  pu t in, 
i n c l u d i n g  o v e r t i m e .

Mr. S i l v e r t h o r n  s e n t  t h i s  d o c u m e n t  to L ^ E n t e r p r i s e s ,  m i  
r e q u e s t e d  th at  we e v a l u a t e  it. O u r  s u p e r i n t e n d e n t  o n  the 

p r o j e c t ,  J u n i o r  R u s s e l l ,  d i d  c o m p a r e  th? " p a y r o l l "  d o c u m e n t s  
s u b m i t t e d  b y  G r o u n d  Up, a n d  p r o v i d e d  an a f f i d a v i t  d a t e d  
D e c e m b e r  16, 1983, a c o p y  o f  w h i c h  w a s  s e n t  to Mr. S i l v e r t n o r n .

In t h e  a f f i d a v i t ,  Mr. R u s s e l l  p o i n t s  o u t  t h a t  t h e r e  w e r e  m a n y  

g l a r i n g  e r r o r s  in the jo b  log  and t i me  s h e e t s  s u b m i t t e d  to the 

d e p a r t m e n t  b y G r o u n d  Up. For e x a m p l e ,  t h o s e  r e c o r d s  c l a i m e d  

e i g h t  d a y s  o f  e m p l o y m e n t  for a t r u c k  d r i v e r ,  w h e n  in f a c t  a t r u c k  
w a s  o n l y  u s e d  o n  a m a x i m u m  o f  fou r d i f f e r e n t  d a y s ,  for n o t  m o r e  
t h a n  o n e - h a l f  d a y  e a c h ,  for a t o t a l  o f  tw o full d a y s .
F u r t h e r m o r e ,  th e t i m e  s h e e t s  t u r n e d  in by G r o u n d  Up in no w a y  
m a t c h e d  L & H ' s  jo b log.

Mr. R u s s e l l  a l s o  p o i n t e d  o u t  t h a t  G r o u n d  U p  e n t e r e d  a s e p a r a t e
c o n t r a c t  w i t h  the s c h o o L  d i s t r i c t  to p e r f o r m  s o m e  r e p a i r s  to a 
b r o k e n  p i pe , w h i c h  w a s  n o t  p a r t  o f  the s u b c o n t r a c t  w i t h  L & H, 

a n d  w h i c h  m i g h t  have  a c c o u n t e d  for a p o r t i o n  o f  the t i m e  c l a i m e d  
b y  G r o u n d  U p  e m p l o y e e s  in c o n n e c t i o n  w i t h  the Service-liarishew 
p r o j e c t .  O f  c o u r s e ,  t h a t  w a s  not  t h e  r e s p o n s i b i l i t y  of L & »i.

F i n a l l y ,  h e p o i n t e d  o u t  t h a t  A n d y  S t e r b a  w a s  n e v e r  o n  the job,
n o t w i t h s t a n d i n g  the i n d i c a t i o n  o f  tho t i m e  s h e e t s  p r o v i d e d  by



J a c k  C h e n o w e t h

M a r c h  28, 1984
P a g e  T h r e e

G r o u n d  rJp. F u t h e r m o r e ,  he p o i n t e d  o u t  t h a t  Ed G r a k o w s k y  an d G a r y  
S t e r b a  b o t h  w e r e  l i s t e d  as o p e r a t o r s  o f  e q u i p m e n t  o n  th e s a m e  

d a y ,  a n d  w e r e  c l a i m i n q  e i g h t  h o u r s  a p i e c e ,  o r  a c o m b i n a t i o n  of 
16 h o u r s  a s o p e r a t o r s  o n  th e  s a m e  p i e c e  o f  e q u i p m e n t  on  th e same  
d a y .  T h e y  o n l y  haa  o n e  b a c k h o e ,  a n d  b e t w e e n  them, d u r i n g  a 

s t r a i g h t  t i m e  d a y ,  c o u l d  n o t  h a v e  g o t t e n  in m o r e  t h a n  an 
a g g r e g a t e  o f  e i g h t  h o u r s .

T h e s e  a nd o t h e r  s u b s t a n t i a l  d i s c r e p a n c i e s  w e r e  p r o m p t l y  m a d e  
k n o w n  to Mr. S i l v e r t h o r n .

N e v e r t h e l e s s ,  b a s e d  u p o n  the t i m e  s h e e t s  s u b m i t t e d  by G r o u n d  Up 
C o n s t r u c t i o n ,  o n  D e c e m b e r  22, 1983, J e a n e  M o r g a n ,  Mr.
S i l v e r t h o r n ' s  s u p e r v i s i n g  i n v e s t i g a t o r ,  s e n t  a le t t e r  to the 

s c h o o l  d i s t r i c t  i n s t r u c t i n g  the s c h o o l  d i s t r i c t ,  p u r s u a n t  to 
A.S . 3 6 . 0 5 .  070(c ) to w i t h h o l d  $ 1 3 , 1 2 9  f r o m  L & H E n t e r p r i s e s ’ 
c o n t r a c t .  T h e r e a f t e r ,  in F e b r u a r y  1984, Mr. S i l v e r t h o r n  r e c e i v e d  

a n e w  " c e r t i f i e d  p a y r o l l "  p r o v i d e d  by G a r y  S t e r b a  of  G r o u n d  Up 
C o n s t r u c t i o n .  Mr. S t e r b a  a p p a r e n t l y  i n f o r m e d  h i m  t h a t  the f i r s t  

r e p o r t  w a s  e r r o n e o u s ,  b u t  the s e c o n d  r e p o r t ,  a f t e r  c o n s i d e r i n g  

Mr. R u s s e l l ' s  a f f i d a v i t ,  w a s  m o r e  a c c u r a t e .  A c o p y  o f  th at  w a s  
s e n t  to L & H E n t e r p r i s e s .  T h a t  s o - c a l l e d  " c e r t i f i e d  p a y r o l l "  

w a s  n o t  c e r t i f i e d ,  w a s  no t p r e s e n t e d  u n d e r  o a t h ,  nor w a s  it 

s i g n e d  by Mr. S t e r b a  or  a n y o n e  e l se . It r a d i c a l l y  d e p a r t e d  from 
the e a r l i e r  " c e r t i f i e d  p a y r o l l "  t h a t  G r o u n d  Up had s u b m i t t e d  to 

th e D e p a r t m e n t  o f  L a b o r ,  a n d  as a r e s u l t  o f  it, Ms. M o r g a n  s e n t  a 

n e w  l e t t e r  to the s c h o o l  d i s t r i c t  o n  J a n u a r y  31, 1984 i n s t r u c t i n g  
th e s c h o o l  d i s t r i c t  to w i t h h o l d  an e v e n  l a r g e r  sum, $ 1 7 , 6 3 9 . 5 4 ,  

f r o m  L  & H ' s  c o n t r a c t .

M y  a t t o r n e y ,  S t e p h e n  S. D e L i s i o ,  o n  F e b r u a r y  21, 1984, s p o k e  w i t h  

Mr. S i l v e r t h o r n  a b o u t  t h e  d o c u m e n t  we h a d  n o w  b e e n  p r o v i d e d  as 

t h e  l a t e s t  " c e r t i f i e d  p a y r o l l "  of G r o u n d  Up  C o n s t r u c t i o n .  Mr. 
S i l v e r t h o r n  a d v i s e d  Mr. D e L i s i o  t h a t  it w a s  n e i t h e r  s i g n e d  n o r  

s w o r n  to b y  Mr. S t e r b a  o r  a n y o n e  e l s e ,  s i n c e ,  b y  s i g n i n g  it, t h e y  

w o u l d  be  r e p r e s e n t i n g  t h a t  th e w a g e s  had  b e e n  p a id , w h e n  th e 
w a g e s  h a d  n o t  b e e n  p ai d.  A p p a r e n t l y  no w a g e s  w h a t e v e r  w e r e  p a i d  
to a n y  o f  th e four  m e n  in q u e s t i o n ,  i n c l u d i n g  the t wo o w n e r s ,

G a r y  S t e r b a  an d D e n n i s  T h o m a s .  Mr. D e L i s i o  t h e n  r e q u e s t e d  Mr. 
S i l v e r t h o r n  to o b t a i n  an a f f i d a v i t  f r o m  s o m e o n e  at G r o u n d  Up 
C o n s t r u c t i o n  to the e f f e c t  t h a t  the i n f o r m a t i o n  c o n t a i n e d  in the 

m o s t  r e c e n t  d o c u m e n t s  s u b m i t t e d  by G r o u n d  Up wa s a c c u r a t e .  Mr. 
S i l v e r t h o r n  i n d i c a t e d  t h a t  he s h o u l d  be a b l e  e a s i l y  to d o  so.
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H o w e v e r ,  a m o n t h  e l a p s e d  a f t e r  t h a t  c o n v e r s a t i o n ,  b e f o r e  we w e r e  
p r o v i d e d  s u c h  a f f i d a v i t  o r  f u r t h e r  d o c u m e n t a t i o n  fr om  Mr. 

S i l v e r t h o r n  or a n y o n e  e l s e .  It f i n a l l y  a r r i v e d  Mart.h 22, 1984, 
an d a c o p y  is e n c l o s e d .

Mr. S i l v e r t h o r n  a s k e d  L & H to m a k e  an a n a l y s i s  o f  the s e c o n d  

p a y r o l l  d o c u m e n t  f r o m  G r o u n d  Up, b u t  we a d v i s e d  hi m  t h a t  J u n i o r  
R u s s e l l ,  t he  s u p e r i n t e n d e n t  w h o  w o u l d  h a v e  to d o  the a n a l y s i s ,  

w a s  t r a v e l i n g  in the L o w e r  48 S t a t e s ,  a n d  w a s  n o t  e x p e c t e d  b a c k  

u n t i l  a p p r o x i m a t e l y  Ma y.  We d o  n o t  h a v e  c o n t a c t  w i t h  Mr. R u s s e l l  
d u r i n g  t he  w i n t e r  m o n t h s ,  w h e n  he is o f f  d u t y ,  and, a l t h o u g h  we  

h a v e  m a d e  a t t e m p t s  to l o c a t e  him , we h a v e  n o t  y e t  d o n e  so. 
A c c o r d i n g l y  we h a v e  n o t  b e e n  a b l e  to f u r t h e r  a n a l y z e  G r o u n d  U p ' s  
m o s t  r e c e n t  r e c o n s t r u c t i o n  o f  the t i m e  i ts  p e r s o n n e l  a l l e g e d l y  
w o r k e d  o n  t he  p r o j e c t  e x c e p t  as p r e v i o u s l y  d o n e  by J u n i o r  

R u s s e l l .  Of c o u r s e ,  Mr. R u s s e l l ' s  c r i t i q u e  w a s  then i n t o  a c c o u n t  
by G r o u n d  Up in r e w o r k i n g  i t s  a n a l y s i s .

A l t h o u g h  t h e  r e g u l a t i o n s  u n d e r  w h i c h  Mr. S i l v e r t h o r n  is o p e r a t i n g  
e n t i t l e  L & H E n t e r p r i s e s  to a full h e a r i n g ,  an d an o p p o r t u n i t y  
to e x a m i n e  the e v i d e n c e  s u p p o r t i n g  the W a g e  & H o u r ' s  i n s t r u c t i o n s  

to t h e  s c h c o l  d i s t r i c t  to w i t h h o l d  f u n d s  f r o m  L & H, and a l t h o u g h  
L & H h a s  r e q u e s t e d  an o p p o r t u n i t y  f or  s u c h  a h e a r i n g ,  n o n e  has 

ye t  b e e n  m a d e  a v a i l a b l e ,  a l t h o u g h  th e  m a t t e r  h a s  b e e n  u n d e r  

i n v e s t i g a t i o n  n ow  for m o r e  t h an  four m o n t h s ,  a nd a s u b s t a n t i a l  
s u m  o f  m o n e y  ha s b e e n  w i t h h e l d  f r o m  L & H b y  the s c h o o l  d i s t r i c t  

for m o r e  t h a n  t h re e m o n t h s .

F u r t h e r m o r e ,  a n d  e v e n  m o r e  i n c r e d i b l y ,  Mr. S i l v e r t h o r n  t a k e s  t h e  

p o s i t i o n  t h a t  the two o w n e r s  o f  th e  c o m p a n y ,  G a r y  S t e r b a  a nd  

D e n n i s  T h o m a s ,  a r e  e n t i t l e d  to b e  p a i d  t h e i r  w a g e s  by L & H 
E n t e r p r i s e s ,  d u e  to the f a i l u r e  o f  G r o u n d  Up C o n s t r u c t i o n  to d o  

so, j u s t  a s  a n y  o f  the e m p l o y e e s  o f  t h a t  c o m p a n y  m i g h t  b e  

e n t i t l e d  u n d e r  the  law. O f  t h e  $ 1 7 , 6 3 9 . 5 4  b e i n g  w i t h h e l d  f r o m  

L & H E n t e r p r i s e s  by the  s c h o o l  d i s t r i c t ,  o n  i n s t r u c t i o n s  o f  the 

D e p a r t m e n t  o f  Labor, $ 1 0 , 6 1 8 . 1 6  is w i t h h e l d  o n  b e h a l f  o f  G a r y  
S t e r b a  a n d  D e n n i s  T h o m a s .

U n d e r  t h i s  a r r a n g e m e n t ,  a l t h o u g h  Mr. T h o m a s  a n d  Mr. S t e r b a ,  as 

o w n e r s  o f  t h e  G r o u n d  Up C o n s t r u c t i o n  C o m p a n y  p r o p r i e t o r s h i p ,  
b r e a c h e d  t h e i r  c o n t r a c t  w i t h  L & H E n t e r p r i s e s ,  e n t i t l i n g  L & H 

to b a c k  c h a r g e  a l m o s t  t he  f u l l  a m o u n t  o f  t h e  c o n t r a c t  p r i c e  

o r i g i n a l l y  n e g o t i a t e d  b e t w e e n  the p a r t i e s ,  t h e s e  m e n  wil l be a b l e  
to t a k e  a s u m  o f  m o n e y  r e p r e s e n t i n g  a l m o s t  t h r e e - q u a r t e r s  o f
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t h e i r  c o n t r a c t  p r i c e  in th e f o r m  o f  w a g e  c l a i m s  f r o m  L & H 

E n t e r p r i s e s ,  if Mr. S i l v e r t h o r n  ha s  h i s  way.  T h i s  n o t w i t h­

s t a n d i n g  G r o u n d  U p ' s  b r e a c h  o f  c o n t r a c t  a n d  the  b a c k  c h a r g e  t h a t  
a l m o s t  e q u a l s  th e full a m o u n t  o f  the c o n t r a c t  p r i c e ,  d u e  to t h a t  

b r e a c h .  Mr.  S i l v e r t h o r n  is o p e r a t i n g  on  the p r e m i s e  that h i s  
D i v i s i o n ' s  f u n c t i o n  is to r e c o v e r  w a g e s  fo r o w n e r s  o f  
s u b c o n t r a c t o r s  w h o  perforin w o r k  o n  the j o b  t h e m s e l v e s ,  n o t w i t h ­

s t a n d i n g  t h e i r  f a i l u r e  to p e r f o r m  th e p r o j e c t  c o r r e c t l y ,  t i m e l y  
o r  e c o n o m i c a l l y .

He a l s o  m a k e s  the r a t h e r  u n u s u a l  a r g u m e n t  that , b e c a u s e  D e n n i s  
T h o m a s  n o w  c l a i m s  he w a s  n o t  an o w n e r  o f G r o u n d  Up C o n s t r u c t i o n  
f o r  the p u r p o s e  o f  th is  p r o j e c t ,  T h o m a s  s h o u l d  no t  be t r e a t e d  as 

a s  o w n e r ,  in a n y  e v e n t ,  b u t  j u s t  as a n o t h e r  e m p l o y e e .  T h i s  
n o t w i t h s t a n d i n g  the fact  t h a t  he h a s  v e r i f i e d  tha t Mr. T h o m a s  

s i g n e d  t h e  s u b c o n t r a c t  in q u e s t i o n  an d  i d e n t i f i e d  h i m s e l f  on  t h a t  

c o n t r a c t ,  w h e n  he s i g n e d  it, as w e l l  as o t h e r w i s e  d u r i n g  the 
c o u r s e  o f  t he  p r o j e c t  to L & H E n t e r p r i s e s  p e r s o n n e l ,  as a 
c o - o w n e r  o f  G r o u n d  Up C o n s t r u c t i o n .

I am d e e p l y  a l a r m e d  at t h e  r a t h e r  b i z a r r e  d i r e c t i o n  that t h i s  
w a g e  c l a i m  i n v e s t i g a t i o n  h a s  t a k e n  b y  Mr. S i l v e r t h o r n  and tne 

D e p a r t m e n t  o f  La bor. I d o  n ot  feel t h a t  L n H ha s b e e n  d e a l t  
w i t h  f a i r l y  o r  r e a s o n a b l y  in th e m a t t e r .  Mr. S i l v e r t h o r n  h a s  
c o m p e l l e d  t h e  s c h o o l  d i s t r i c t  to w i t h h o l d  v e r y  s u b s t a n t i a l  s u m s  

o f  m o n e y  f r o m  my  c o m p a n y ,  b a s e d  u p o n  i n f o r m a t i o n  w h i c h  w a s  
s u s p e c t  to s a y  the l e a s t  in the f i r s t  i n s t a n c e  and has b e e n  e v e n

m o r e  s u s p e c t  w h e n  the f i r s t  p r e s e n t a t i o n  w a s  so s u b s t a n t i a l l y  

i m p e a c h e d  b y  Mr. R u s s e l l ' s  a n a l y s i s ,  t h a t  a s e c o n d  p r e s e n t a t i o n  
h a d  to b e  m a d e  by G r o u n d  U p.  U n t i l  M a r c h  20, 1984, n o n e  o f  t h e s e

d o c u m e n t s  f r o m  G r o u n d  Up h a v e  e v e r  b e e n  s i g n e d  o r  s u b m i t t e d  u n d e r

o a t h ,  s o  t h a t  t h e r e  c o u l d  be r e c o u r s e  a g a i n s t  the p e r s o n s  
r e s p o n s i b l e  for p r e p a r i n g  t h e m  if o n e  c o u l d  e v e n t u a l l y  p r o v e  t h a t  
the  d o c u m e n t s  w e r e  false, a n d  t h a t  the a u t h o r s  w e r e  

m i s r e p r e s e n t i n g  t he  facts. N o n e t h e l e s s ,  Mr. S i l v e r t h o r n  h a s  

p r o c e e d e d  o n  t h i s  d o c u m e n t a t i o n  as if th e i n f o r m a t i o n  wa s  H o l y  
W r i t .

F u r t h e r m o r e , .  Mr. Si Ivor t h o r n ' s a t t e m p t  to c o l l e c t  w a g e s  for 
o w n e r s  o f  th e c o m p a n y  is g r o s s l y  i n a p p r o p r i a t e .  O u r  a t t o r n e y  h a s  

u r g e d  h i m  to c o n s u l t  w i t h  th e A t t o r n e y  G e n e r a l ' s  o f f i c e  in this  
r e g a r d ,  a n d  a l t h o u g h  he s a y s  he has, he h a s  n e v e r  s h o w n  a n y t h i n g  
to o u r  a t t o r n e y  t h a t  w o u l d  i n d i c a t e  t h a t  s u c h  a c o n s u l t a t i o n  h a s  

b e e n  h a d  o r  t h a t  th e D e p a r t m e n t  o f  Law  w a s  f u l l y  a p p r i s e d  o f  th e
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i s s u e s  in q u e s t i o n .  If t h e  D e p a r t m e n t  o f  L a b o r  is g o i n g  to 
p u r s u e  a p o l i c y  to p a y  w a g e s  to o w n e r s  o f  s u b c o n t r a c t o r s  wh o  
f a i l e d  to f u l f i l l  t h e i r  c o n t r a c t  o b l i g a t i o n s  o n  p u b l i c  p r o j e c t s ,  

th e  w h o l e  u n d e r p i n n i n g  o f  the f r e e  e n t e r p r i s e  s y s t e m  in A l a s k a  
w i l l  be j e o p a r d i z e d ,  p a r t i c u l a r l y  as t h e y  r e g a r d  p u b l i c  w o r k s .

H o w  c a n  a n y  r e s p o n s i b l e  c o n t r a c t o r  a f f o r d  to i n v o l v e  h i m s e l f  w i t h  

a p u b l i c  c o n t r a c t  in A l a s k a ,  g o v e r n e d  by t h e s e  A l a s k a  s t a t u t e s ,
w h e r e  h e  m a y  b e  c o m p e l l e d  to p a y  t h e  b u l k  if n o t  all o f  the

c o n t r a c t  p r i c e  to a d e f a u l t i n g  s u b c o n t r a c t o r  t h r o u g h  t h a t  

s u b c o n t r a c t o r ' s  p e r s o n a l  w a g e  c l a i m s ?

As I u n d e r s t a n d  the law t h a t  Mr. S i l v e r t h o r n  is a t t e m p t i n g  to 
e n f o r c e ,  it is a i m e d  at s e e i n g  to it t h a t  w a g e s  o f  h i r e d  
e m p l o y e e s  o n  p u b l i c  w o r k s '  p r o j e c t s  a r e  p a i d  by s o m e o n e  - if no t 

b y  t h e  e m p l o y e r ,  t h e n b y  o n e  o f  th e u p p e r  t i e r  c o n t r a c t o r s  f r o m  
th e p u b l i c  f u n d s  o n  the p r o j e c t .  H o w e v e r ,  Mr. S i l v e r t h o r n  
a t t e m p t s  to c a r r y  the  m a t t e r  o n e  s t e p  f u r t h e r  and w i t h h o l d  f u n d s  
f r o m  us o f  w h i c h  a p p r o x i m a t e l y  t w o - t h i r d  a r e  for the b e n e f i t  o f
t h e  o w n e r s  o f  th e d e f a u l t i n g  c o n t r a c t o r .

F u r t h e r m o r e ,  a l t h o u g h  o u r  a t t o r n e y  h a s  i n q u i r e d  o f Mr.

S i l v e r t h o r n  r e g a r d i n g  h i s  i n t e n t  to p r o s e c u t e  G r o u n d  Up for its 
o b v i o u s  v i o l a t i o n s  o f  the l a w  r e q u i r i n g  it to f i l e  c e r t i f i e s  
p a y r o l l s  o n  a t i m e l y  b a s i s  an d  to p a y  its e m p l o y e e s  as r e q u i r e d  

b y  law,  Mr. S i l v e r t h o r n  ha s  i n d i c a t e d  t h a t  his  o n l y  p u r p o s e  in 
th e i n v e s t i g a t i o n  is to e x t r a c t  f u n d s  w i t h  w h i c h  to p a y  the f)ur 
m e n  i n v o l v e d ,  i n c l u d i n g  the two o w n e r s .  T h i s  s e e m s  to m e  a 

s e v e r e  l a p s e  o n  the p a r t  o f  the D e p a r t m e n t  of L a b o r  in p u r s u i n g  
a n d  p r o s e c u t i n g  o b v i o u s  w r o n g d o e r s  u n d e r  the law. E s s e n t i a l l y  
w h a t  th e  d e p a r t m e n t  is a t t e m p t i n g  to d o  is to s h i f t  to L & 11 

E n t e r p r i s e s ,  Inc., a b l a m e l e s s  g e n e r a l  c o n t r a c t o r ,  the f i n a n c i a l  
b u r d e n  o f  a d e f a u l t i n g  s u b c o n t r a c t o r  for p a y m e n t  n o t  o n l y  o f  

w a g e s ,  bu t  a l s o  l os s p r o f i t s ,  et c.

I w o u l d  v e r y  m u c h  a p p r e c i a t e  it if you w o u l d  l o o k  i n t o  t h e  

m a t t e r ,  a n d  a d v i s e  me  o f  y o u r  c o n c l u s i o n s .  I a m  e n c l o s i n g  

h e r e w i t h  c o p i e s  o f  d o c u m e n t s  t h a t  m a y  b e  o f  h e l p  to y o u  in y o u r  
i n v e s t i g a t i o n ,  i n c l u d i n g  the two s e t s  o f  t i m e  r e c o r d s  r e c e i v e d  

f r o m  G r o u n d  Up C o n s t r u c t i o n  by  th e  D e p a r t m e n t  o f  L a b o r ,  a c o p y  o f  

J u n i o r  R u s s e l l ' s  a f f i d a v i t  r e g a r d i n g  the f i r s t  set, Ms. M o r g a n ' s  
l e t t e r s  to th e s c h o o l  d i s t r i c t  o f  D e c e m b e r  22, 19 83  and 

J a n u a r y  31, 1984, an d m y  a t t o r n e y ' s  l e t t e r s  to Mr. S i l v e r t h o r n  

d a t e d  D e c e m b e r  22, 1983, F e b r u a r y  6, 1984 and M a r c h  20, 1984.



J a c k  C h e n o w e t h
M a r c h  28, 1984
P a g e  Seven

A l s o  e n c l o s e d  is a c o p y  o f  Mr. S i l v e r t h o r n 1 s l e t t e r  to L & !J 
E n t e r p r i s e s  o f  J a n u a r y  31, 1984.

If we c a n  p r o v i d e  y o u  w i t h  a n y  f u r t h e r  i n f o r m a t i o n  in r e g a r d  to 
t h i s  m a t t e r ,  we w i l l  be h a p p y  to d o  so.

\ ? t z  V  \T  h * r*  I 1 1 * T r\

^  L & II E n t e r p r i s e s ,  Inc.



E n t e r p r i s e s  In c .

J u l y  2 2 , 1983

G r o u n d  U p  C o n s t r u c t i o n  

7 8 2 1  S a n d y  P l a c e  

A n c h o r a g e ,  AK. 9 9 5 0 7

G e n t l e m e n ,

T h i s  l e t t e r  is t o  i n f o r m  y o u  t h a t  as o f  t h i s  d a t e ,  L  & H  E n t e r ­

p r i s e s  h a s  n o t  r e c e i v e d  a  c o p y  o f  y o u r  c e r t i f i e d  p a y r o l l  r e c o r d s  
f o r  t h e  S e r v i c e  H a n s h e w  S p o r t s  C o m p l e x  p r o j e c t .

F u r t h e r m o r e ,  o u r  a c c o u n t i n g  o f f i c e  h a s  c h e c k e d  w i t h  t h e  A l a s k a  

D e p a r t m e n t  o f  L a b o r  a n d  t h e y  too, h a v e  n o t  r e c e i v e d  t h e  r e q u i r e d  
r e p o r t s .

U n l e s s  t h i s  i n f o r m a t i o n  is f o r w a r d e d  i n  i t s  e n t i r e t y  to L  i H 

E n t e r p r i s e s '  a c c o u n t i n g  d e p a r t m e n t  b y  t h e  c o m p l e t i o n  o f  y o u r  s c o p e  

o f  t h i s  p r o j e c t ,  w e  w i l l  b e  f o r c e d  to w i t h h o l d  a l l  p a y m e n t s  for 

t h i s  w o r k ,  p e n d i n g  t o  a u d i t  b y  t h e  D e p a r t m e n t  o f  L a b o r .

Y o u  i m m e d i a t e  c o o p e r a t i o n  o n  t h i s  m a t t e r  is n e c e s s a r y .

S i n c e r e l y ,

L St H ENTERPRISES. INC.

R o b e r t  E. K i r k m a n  

P r o j e c t  M a n a g e r

cc: L e n  H a n n a m a n

J i m  S t o n e b r a k e r  

J R  R u s s e l l  

C a r o l  S k i n n e r  

J u d y  Z u n d e l

R E K / y s

General Contractor*-,'Ormicjn Ruild Services
P.O. Bo x 111593/Anchor.nge, Alaska 99511/Phone: (907) 349-2559
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E n t e r p r is e s  in c .

N o v e m b e r  18, 1983

G r o u n d  U p  C o n s t r u c t i o n  ,

707 N B u n n
A n c h o r a g e ,  A K  9 9 5 0 8  

G e n t l e m e n :

I n  r e s p o n s e  to y o u r  r e c e n t  p h o n e  c a l l s ,  w e  at L  & H  E n t e r p r i s e s  
h a v e  e n c l o s e d  a s u m m a r y  o f  a l l  b a c k c h a r g e s  a g a i n s t  y o u r  c o m p a n y  
h e r e i n .

S i n c e  o u r  l a s t  m e e t i n g ,  t h e r e  h a s  b e e n  a s i g n i f i c a n t  i n c r e a s e  

in  the  c h a r g e s  d u e  to c o r r e c t i v e  m e a s u r e s  t a k e n ,  to r e p a i r  the 

p r o b l e m s  c r e a t e d  b y  y o u r  o r i g i n a l  w o r k .

Y o u r  p e r f o r m a n c e  o n  t h i s  j o b  w a s  e n t i r e l y  i n a d e q u a t e ,  a n d  c a u s e d  

ua t i m e  a n d  m o n e t a r y  l o s s e s  f a r  in e x c e s s  ot t h a t  d o c u m e n t e d  

h e r e i n .  F u r t h e r m o r e  t h e  l e g a l  j e a p o r c y  t h a t  y o u  p l a c e d  L * H 

E n t e r p r i s e s  in w i t h  y o u r  n o n  - O S H A  a p p r o v e d  t r e n c h i n g  p r a c t i c e s  

is u n e x c u s a b l e .

In a d d i t i o n  w e  a t  L  & H  E n t e r p r i s e s  h a v e  h a d  a l i e n  p l a c e d  o n  

y o u r  c o n t r a c t  b y  T o p e  E q u i p m e n t  for a s u m  o f  $ 2 2 , 4 2 3 . 8 4  
a n d  a n y  l e f t  o v e r  f u n d s  f r o m  y o u r  c o n t r a c t  w i t h  us m u s t  be 
t u r n e d  o v e r  to T o p e  E q u i p m e n t  i m m e d i a t e l y .  P l e a s e  n o t e  c o p y  
o f  l i e n  e n c l o s e d .

F u r t h e r m o r e ,  o u r  b o o k k e e p e r ,  J u d y  Z u n d e l ,  h a s  h a d  a c o n v e r s a t i o n  
w i t h  the A l a s k a  D e p a r t m e n t  o f  l a b o r  r e g a r d i n g  y o u r  c l a i m  a g a i n s t  

L  & H  E n t e r p r i s e s ,  Inc. f o r  e m p l o y e e  w a g e s .  S h e  w a s  t o l d  t h a t  

y o u r  c l a i m  w a s  i n v a l i d  s i n c e  th e c l a i m a n t s  w e r e  b o t h  c o - o w n e r s  

o f  G r o u n d  Up C o n s t r u c t i o n .  T h a t  i n c l u d e s  Mr. D e n n y  T h o m a s  w h o  
r e p r e s e n t e d  h i m s e l f  as a c o - o w n e r  at the ti me  he s i g n e d  the 
c o n t r a c t .

In s u m m a t i o n  [ w i l l  c o m m e n t  t h a t  in m y  e n t i r e  c o n s t r u c t i o n  c a r e e r  
I h a v e  n e v e r  h a d  a s u b c o n t r a c t o r  p e r f o r m  as b a d l y ,  a n d  w i t h  as 

l i t t l e  c o n c e r n  f o r  t he  o v e r a l l  p r o j e c t  as y o u r  f i r m  so did.

General Contractors/Desiqn BuilcJ Services 
*P.O. B o x  111593/Anchorage, Alaska 99511/Phone: (907) 349-2559

autiiorized bulkier atlantic



s e t t e r  to Ground', C o n s t r u c t i o n  
N o v e m b e r  18, 1 9 8 3  
P a g e  two

P l e a s e  d i r e c t  a n y  f u t u r e  c o m m u n i c a t i o n  i n  th e f o r m  o f  t y p e ­
w r i t t e n  l e t t e r  to th e a t t e n t i o n  o f  Mr .  L e n  H a n n a m a n .

S i n c e r e l y ,

L  & H  E N T E R P R I S E S ,  .INC.

R o b e r t  E. K i r k m a n  

P r o j e c t  M a n a g e r

E n c l o s u r e  

R E K / y s

r

•>



lipsI
r-’f-v-vr'̂ ;V; V,c,?*n';

Enterpr ises  Omc.

N o v e m b e r  15, 1 9 8 3  

S E R V I C E  H A N S H E W  S P O R T S  C O M P L E X  P R O J E C T

8 / 2 9

7/1 5

7 / 1 8

6 / 3 0

7 /0 7

7/ 07

6 / 3 0

6 / 2 8

8 / 2 7

6 / 1 4

9 / 1 9

9/ 30

9 / 0 7

8 / 2 6

7/2 1

7 /2 2

7/20

7 / 1 9

8 / 2 7

6 / 3 0

8 / 2 9

B A C K C H A R G E S  - G r o u n d  Up C o n s t r u c t i o n

A l a g c o 9 7 1 1 3 $ 2 1 5 . 5 1

K e n a i  S u p p l y 2 3 3 0 6 4 1 4 8 . 6 0
- J R  R u s s e l l 9 7 8 1  ‘ (8 2 . 3 4

C e n t r a l  P l u m b i n g 1 3 7 7 1 0 3 . 7 5

C e n t r a l  P l u m b i n g 1 366 1 0 0 . 0 0

C e n t r a l  P l u m b i n g 4 4 1 4 4 1 , 8 9 5 . 1 0

C e n t r a l  P l u m b i n g 1 5 0 1 4 8 1 , 2 4 5 . 0 5

K e n a i  S u p p l y 2 3 3 0 5 6 3 2 9 . 8 6

K e n a i  S u p p i y 2 3 2 8 1 2 9 2 . 8 4

A l a g c o 9 7 0 9 4 4 0 4 . 6 4

C e n t r a l  P l u m b i n g 4 3 6 1 4 1 6 4 . 0 5

S u m m i t  P a v i n g 518 1 , 2 8 8 . 0 0

S h e l t o n  Electrric 1 1 4 8 3 , 3 3 6 . 5 0

S t e p h a n s  T o o l  R e n t a l 6 5 3 0 1 3 0 . 0 0

A l a g c o 9 7 0 7 9 6 5 . 5 7

T o t a l I n v o i c e  C h a r g e s $ 9 , 3 3 7 . 1 3

L A B O R

M a n  H o u r s :

C h r i s t i a n s o n 2

C h r i s t i a n s o n 2

C h r i s t i a n s o n 2

C h r i s t i a n s o n 2

C h r i s t i a n s o n 6]i ( O v e r t i m e )

B r o w n 1

R e m s e n 5

General Contractors/Design Build Services 

P.O. Box 111593/Anchorage, A laska 99511/Phone: (907) 349-2559

au tliorized  bu ilder aflantic



B a c k c h a r g e s  to GroV .d Up  C o n s t r u c t i o n  
N o v e m b e r  15, 1 9 8 3  
P a g e  two

8 / 3 1

8 / 2 9

8 / 3 1

8 / 3 0

R e m s e n

C h r i s t i a n s o n

C h r i s t i a n s o n

C h r i s t i a n s o n

2 %

5

4

_ 4

36 h o u r s  @ 

3 7 . 5 0 / h r  =

S u b t o t a l

15% O v e r h e a d

T o t a l  D u e

to L & H E n t e r p r i s e s

$ 1 , 3 5 0 . 0 0

1 0 , 6 8 7 : 1 3

1 , 6 0 3 . 0 7

$ 1 2 , 2 9 0 . 2 0



E n t e r p r i s e s  8n c .

N o v e m b e r  8, 1983

Mr . B r u c e  S i l v e r t h o r n  

S t a t e  o f  A l a s k a  

D e p a r t m e n t  o f  L a b o r  

3 3 0 1  E a g l e

A n c h o r a g e ,  A K  9 9 5 0 3

Re: G r o u n d  U p  C o n s t r u c t i o n

S e r v i c e  H . i s h e w  S p o r t s  C o m p l e x

G e n t l e m e n :

A t t a c h e d  y o u  w i l l  f i n d  a c o p y  o f  o u r  s u b c o n t r a c t  w i t h  G r o u n d - U p  

C o n s t r u c t i o n ,  w h e r e  y o u  w i l l  see t h a t  D e n n y  T h o m a s  r e p r e s e n t e d  
h i m s e l f  to us a C o - o w n e r  o f  h i s  c o m p a n y .

S e c o n d l y ,  I h a v e  e n c l o s e d  a m e m o r a n d u m  f r o m  B o b  K i r k m a n ,  o u r  

p r o j e c t  m a n a g e r  f o r  the  j o b ,  s h o w i n g  s o m e  o f  the p r o b l e m s  
w h i c h  w e r e  c a u s e d  b y  G r o u n d - U p  C o n s t r u c t i o n .

If y o u  n e e d  f u r t h e r  i n f o r m a t i o n ,  do n e t  h e s i t a t e  to c o n t a c t  me.

S i n c e r e l

L  & H  E N T E R P R I S E S ,  I N C

Jr°

w  J i m  S t o n e b r a k e r  
G e n e r a l  M a n a g e r

E n c l o s u r e

J S / y s

General Contractors/Design Huild Services 
P.O. Box 111593/Anchorage. Alaska 99511/Phone: (907) 349-2559

Ulilbori/rd Innl/I^r



I N T E R  O F F I C E  M E M O

Date: S e p t e m b e r  30, 1983

To: J i m  S t o n e b r a k e r

From: B o b  K i r k m a n

Re: S e r v i c e  Hans'new S p o r t s  C o m p l e x  G r o u n d  Up C o n s t r u c t i o n

I advise t h a t  all p a y m e n t s  to G r o u n d  U p  C o n s t r u c t i o n  be w i t h h e l d  

p e n d i n g  b a c k - c h a r g e s  i n c u r r e d  in the f o l l o w i n g  areas:

1. D a m a g e  to u n d e r g r o u n d  u t i l i t y  l i n e s

2. D a m a g e  to e x i s t i n g  c o n c r e t e  c u r b i n g

3. I m p r o p e r  c o m p a c t i o n  a n d  n o n - s p e c  fill m a t e r i a l  in t r e n c he s

4. C h a r g e s  for p l u m b i n g  e q u i p m e n t  a n d  a c c e s s o r i e s  p u r c h a s e d

o n  L & H E n t e r p r i s e s  a c c o u n t

5. A d d i t i o n a l  s u p e r v i s i o n ,  l a b o r  a n d  m a n a a e n e n t  c h a r ge s

Th e  a b o v e m e n t i o n e d  items, a l o n g  w i t h  a n y  a d d i t i . n a l  bac k  charges, 

are c u r r e n t l y  b e i n g  i t e m i z e d  for an a c c u r a t e  a c c o u n ti n g .

In a ddition, s e r i o u s  c o n s i d e r a t i o n  s h o u l d  be trrven to the p r o j e c t  

d e l a y s  i n c u r r e d  t h r o u g h  G r o u n d  Up' s  m i s m a n a g e m e n t  of t h e i r  s cope 

of the work, and the r e s u l t i n g  d o l l a r  i m p a c t  s u f f e r e d  by L & H 

E n t e r p r i s e s  therein.

R o b e r t  E. K i r k m a n  

P r o j e c t  M a n a g e r



u u
E N T E R P R I S E S  INC.

S U B C O N T R A C T

T H I S  S U B C O N T R A C T ,  m a d e  a n d  e n t e r e d  i n t o  as o f  t h i s  24 

d a y  o f  May__________________________ , 19 83 , by a n d  b e t w e e n

L  & H  Enterprises, Inc.

w h o s e  m a i l  a d d r e s s  is

P.O. Box 111593 

Anchorage, A K  99511

h e r e i n a f t e r  c a l l e d  " C o n t r a c t o r " ,  a n d

Ground Up Construction

h e r e i n a f t e r  c a l l e d  " S u b c o n t r a c t o r ’’, w h o s e  m a i l  a d d r e s s  is

630 Western Drive 

Anchor age , A K  99501

W I T N E S S E T H

W H E R E A S ,  C o n t r a c t o r  e n t e r e d ,  o r  is a b o u t  to e n t e r  i n t o  a 
c o n t r a c t ,  N u m b e r e d  C-20397 ,
a n d  d a t e d  November 18, T 9 8 3 ____________, w i t h

Municipality of Anchorage

h e r e i n a f t e r  c a l l e d  " O w n e r " ,  f o r  t h e  p e r f o r m a n c e  o f  c e r t a i n  w o r k  

a c c o r d i n g  to the  t e r m s  a n d  c o n d i t i o n s  o f  s a i d  c o n t r a c t  a n d  t h e  

g e n e r a l  s p e c i f i c a t i o n s  a n d  s u p p l e m e n t s  to the s p e c i f i c a t i o n s ,  
a d d e n d a ,  g e n e r a l  a n d  s p e c i a l  p r o v i s i o n s  a n d  c o n d i t i o n s ,  p l a n s ,  

d r a w i n g s ,  b i d  s c h e d u l e ,  m a p s  a n d  o t h e r  d o c u m e n t s  m a d e  a p a r t  

t h e r e o f ,  a n d  a l l  c h a n g e  o r d e r s  o r  a m e n d m e n t s  t h e r e t o ,  a l l  o f  
w h i c h  a r e  h e r e i n  c o l l e c t i v e l y  r e f e r r e d  to as t h e  " G e n e r a l  
C o n t r a c t " ,  s a i d  w o r k  u n d e r  t h e  G e n e r a l  C o n t r a c t  b e i n g  g e n e r a l l y  
d e s c r i b e d  as f o l l o w s :

Turnkey construction of t lu Service Hanshaw Sports Complex.

G(!”-val Coniractoir.'Dor.ign PuilcJ Services 

P.O. box 1H 593 .'A nchn :a g r , A laska 99511/Phone: (907) 3-19-2559



a n d ,

W H E R E A S , t h e  p a r t i e s  a r e  d e s i r o u s  o f  e n t e r i n g  i n t o  a s u b c o n t r a c t  

w h e r e b y  S u b c o n t r a c t o r  s h a l l  u n d e r t a k e  t h e  p e r f o r m a n c e  o f  a p a r t  

of the w o r k  to b e  d o n e  u n d e r  t h e  G e . a r a l  C o n t r a c t ,  o n  t h e  t e r m s  
an d c o n d i t i o n s  h e r e i n  s t a t e d ;

HOW, T H E R E F O R E ,  t h e  p a r t i e s  h e r e t o ,  in c o n s i d e r a t i o n  o f  t h e  

m u t u a l  p r o m i s e s  a n d  c o n d i t i o n s  h e r e i n  c o n t a i n e d ,  d o  h e r e b y  a g r e e ,  

one w i t h  the o t h e r ,  a s  f o l l o w :

I___________ W O R K  T O  D E  P E R F O R M E D

Th e s u b c o n t r a c t o r  a g r e e s  t o  f u r n i s h  a l l  m a t e r i a l s ,  l a b o r ,  t o o l s ,  

e q u i p m e n t ,  s u p e r v i s i o n ,  s u p p l i e s ,  a n d  o t h e r  t h i n g s ,  u n l e s s  o t h e r w i s e  

p r o v i d e d  h e r e i n ,  n e c e s s a r y  o r  r e q u i r e d  to p e r f o r m ,  a n d  t o  p e r f o r m  

f u l l y  a n d  c o m p l e t e l y ,  a t  t h e  p r i c e  o r  p r i c e s  s e t  o u t  h e r e i n ,  a l l  

that p o r t i o n  o f  t h e  w o r k  r e q u i r e d  to b e  d o n e  b y  C o n t r a c t o r  u n d e r  

the G e n e r a l  C o n t r a c t  d e s c r i b e d  as f o l l o w s :

I t e m  E s t i m a t e d  U n i t

W o . _________ Q u a n t i t y _____________________I t e m  D > - - c r i p c i o n ______ P r i c e  T o t a l

1 As General Spec- Cut asphalt, remove from job

2 ifications and Excavate
3 prints for Ser- Install b" •..titer line

4 vice Hanshew Install A" -..-acer line

3 Sports Conplex Backfill

6 Compaction

7 All testing as required

8 All inspections as required $14,300.00

ft



c (
V,

It is u n d e r s t o o d  a n d  a g r e e d  I Siat q u a n t i t i e s  s h o w n  a b o v e  a r e  q u a n ­

t i t i e s  e s t i m a t e d  to b e  r e q u i r e d  u n d e r  t h e  G e n e r a l  C o n t r a c t  a n d  

t h a t  the a c t u a l  q u a n t i t i e s  s h a l l  b e  i n  s u c h  a m o u n t s  as m a y  e v e n t ­

u a l l y  b e  r e q u i r e d  a n d  d e t e r m i n e d  u n d e r  t h e  G e n e r a l  C o n t r a c t  o r  

u n d e r  the  G e n e r a l  C o n d i t i o n s  o f  t h i s  S u b c o n t r a c t .

II P A Y M E N T S

I n  c o n s i d e r a t i o n  o f  t h e  p r o m i s e s ,  c o v e n a n t s  a n d  a g r e e m e n t s  o f  

S u b c o n t r a c t o r  h e r e i n  c o n t a i n e d ,  a n d  t h e  f u l l ,  f a i t h f u l  a n d  p r o m p t  

p e r f o r m a n c e  o f  t h i s  S u b c o n t r a c t  b y  S u b c o n t r a c t o r ,  C o n t r a c t o r  • 

a g r e e s  to p a y  a n d  S u b c o n t r a c t o r  a g r e e s  to  r e c e i v e  a n d  a c c e p t  as 

f u l l  c o m p e n s a t i o n  f o r  d o i n g  a l l  w o r k  a n d  f u r n i s h i r 6 a l l  m a t e r i a l s , ,  

s u p p l i e s  a n d  e q u i p m e n t  c o n t e m p l a t e d  a n d  e m b r a c e d  h e r e i n  a n d  f o r  

w e l l  an d  f a i t h f u l l y  c o m p l e t i n g  t h e  w o r k  a f o r e s a i d  a n d  t h e  w h o l e  

t h e r e o f  i n  t h e  m a n n e r  a n d  a c c o r d i n g  t o  t h e  r e q u i r e m e n t s  o f  t h i s  

S u b c o n t r a c t ,  t h e  G e n e r a l  C o n t r a c t ,  t h e  O w n e r  a n d  t h e  C o n t r a c t o r ,  
the su m  o f  Fourteen thousand three hundred an d  no/100. f

( $14,300.00_______________  ) s u b j e c t  to a d d i t i o n s  a n d  d e d u c t i o n s ,  it

any, by r e a s o n  o f  v a r i a n c e  f r o m  e s t i m a t e d  q u a n t i t i e s ,  c h a n g e  

o r d e r s ,  d e l e t i o n s  o r  e x t r a  w o r k  o r d e r s  p e r t a i n i n g  to  t h e  

S u b c o n t r a c t  i t e m s .

III S P E C I A L  C O N D I T I O N S

T h e  S p e c i a l  C o n d i t i o n s ,  c o n s i s t i n g  o f  P a r a g r a p h s  t h r o u g h  

a t t a c h e d  h e r e t o  a r e  a p a r t  o f  t h i s  S u b c o n t r a c t  a n d  b y  t h i s  

a r e  i n c o r p o r a t e d  h e r e i n  a n d  m a d e  a p a r t  h e r e o f  as  f u l l y  as 

se t f o r t h  h e r e i n .

IV G E N E R A L  C O N D I T I O N S

T h e  G e n e r a l  C o n d i t i o n s ,  c o n s i s t i n g  o f  P a r a g r a p h s  1 t h r o u g h  27 , 

a t t a c h e d  h e r e t o  a r e  a p a r t  o f  t h i s  S u b c o n t r a c t  a n d  b y  t h i s  r e f e r e n c e  

a r e  i n c o r p o r a t e d  i n t h i s  S u b c o n t r a c t  a n d  m a d e  a p a r t  h e r e o f  a s  
f u l l y  as t h o u g h  s e t  f o r t h  h e r e i n .

 V_______ S U P P L E M E N T S

T h e  S u p p l e m e n t s ,  c o n s i s t i n g  o f  N u m b e r s __________ , a t t a c h e d  h e r e t o

ar e a p a r t  o f  t h i s  S u b c o n t r a c t  a n d  b y  t h i s  r e f e r e n c e  a r e  i n c o r p o r a t e d  
in this  S u b c o n t r a c t  a n d  m a d e  a p a r t  h e r e o f  a s  f u l l y  a s  t h o u g h  

se t  f o r t h  h e r e i n .

r e i e r e n c o

t h o u g h

IN W I T N E S S  W H E R E O F ,  t h e  p a r t i e s  h a v e  e x e c u t e d  t h i s  S u b c o n t r a c t  
the day a n d  y e a r  f i r s t  h e r e i n a b o v e  w r i t t e n .

S u b c o n t r a c t o r  _ / 3  C o n t r a c t o r

By JPj . w*j _  o u t '  ------------

T i l l e  CO - t-v>------------ 1 G v ___________
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L  a i: Enterprises, Inc. 

Gro’jnd Up Construction S u b c o n t r a c to r

, C o n t r a c t o r

d a t e d  May 24, 1983

Subcontractor scope of w o r k  includes:

Cut asphalt, ramove from job 

Excavate

Install 2" water line 

Install 4" sewer line 

All tasting as required 
Backfill 

Ccrrpacticn

All inspections as required

Subcontractors work excluded:

Vacating electrical and gas lines 
Hookup to existing water, main

i
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Anchorage School District 
Pouch 6-614 

Anchorage, A K  99502

Attention Lowell T. Freeman

Dear Mr. Freeman:

«.uwu.»^ —  niiununMUC

D E C  2 9  1983

SCHAIBLE, STALEY, 
DeLISIO AND COOK, INC.

RE: ASD-SERVICE HENSHEW SFORTS COMPLEX

As we explained to you in our phone conversation of December 21, we are currently 
investigating Ground Up Construction for alleged violations of Title 36 of the 

Alaska Statutes. Ground Up Construction is a subcontractor with L & H Enterprises 
on this public works project.

Ground Up Construction has failed to pay its employees on this project in accor­

dance with the law. As a part of our investigation we are attempting to determine 
the exact hours worked by these employees and the total wages due. Our best 
available information currently show three employees are owed a total of $13,129 

in wages for work performed on the Service Henshew Sports Complex. These wages are 
broken down as follows:

Ed Gutosky
112 hours s.t. 0 $23.84 per hour 
61 hours o.t. 0 $35.76 per hour 

173 hours fringe benefit 0 $5.45 
Total

Dennis Thomas
133 hours s.t. 0 $22.45 per hour
43.5 hours o.t. 0 $33,675 per hour

176.5 hours fringe benefit 0 $5.45 
Total

Andy Sterba
iours s.t. 0 $26.69 per hour 

Total wages due

AS 36.05.070(c) states, in part:

$2670.08
2181.36
942.85

$2985.85
1464.86

961.93

$5794.29

$5412.64

$1921.68

$13,129.00

' - •'.*0

'A:}r"

' -,U 
•** v  •

"A contract for public works in the state or a pol'tical subdivision shall 
contain provisions that

(4) the state or political subdivision shall withhold so much of the 

accrued povments as is necessary to pay to laborers, mechanics, or field 

surveyors employed by the contractor or subcontractors the difference 
between
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(A) the rates of wages required by - »e contract pain Latore-s,
mechanics, or field surveyors on the work, and

(B) the rates of wages in fact received by laborers, mechanics, or
field surveyors."

In accordance with the above, I am directing the Anchorage School District to with­

hold fran this public construction contract the amount of thirteen thousand one hun­

dred twenty-nine dollars ($13,129) pending the conclusion our investigation into

this matter.

Any questions you may have regarding this may be directed to me or Bruce 

Silverthorn, the investigator on the case.

In closing, I would like to ask that you confirm to us in writing that these funds 

have been withheld. We  feel it our responsibility to advise you that failure to 
comply with this demand for retention of funds may result in further action in 

accordance AS 36.05.030(b).

Very truly yours,

Jean Morgan

Supervising Investigator
Wage & Hour Administration

Labor Standards & Safety Division

certified # P483768426 .
cc: Ground Up Construction ' -;
cc: L & H Enterprises, Inc.

cc: Steve DeLisio
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The Law Firm of
Schaible. Stalev. DeLisio & Cook. Inc.

D e c e m b e r  22, 1983

A n c h o r a f e  O f f ic e  
£ t i ' | t | i r i i  S . D r l . i - ia  

A lan  S l ir r ry  
J iim*|iIi M. M oran  

M irh a r l C . ( ir r a c li ly  
P a tr ic ia  I.. Zulw l 

U a l te r  J .  S  z iu llo  
A lla n  J .  t U -m

Mr. B r u c e  S i l v e r t h o r n  

De pt.  o£ L a b o r  
D i v i s i o n  of W a g e  a n d  H o u r s  

3301 E a g l e  St., S u i t e  31 0 

A n c h o r a g e ,  A K  9 9 5 0 3

Re: G r o u n d  U p  C o n s t r u c t i o n  C e r t i f i e d  P a y r o l l

S e r v i c e  H a n s n e w  S p o r t s  C o m p l e x

F a i r b a n k s  O f f ic e  
( ira c c  l l r r ,  S r l m l i l r  
l l i m a n l  j l a l r y  
l> n n i»  E . C o o k  
I l a i l u n  I .  J x h u l in u n n
R nlicrl I). G n iw r tw *  
C l u r l n  I ) . S iU r v .  J r .

O f C o u n v l : ,
William V. lioppn*

D e a r  Mr. S i l v e r t h o r n :

T h i s  is to f o l l o w  up  o n  t e l e p h o n e  c o n v e r s a t i o n s  we  h a v e  h a d  

c o n c e r n i n g  w a g e  c l a i m s  of the o w n e r s  a n d  e m p l o y e e s  of G r o u n d  

Up C o n s t r u c t i o n  w i t h  r e g a r d  to w o r k  p e r f o r m e d  on the S e r v i c e  

H a n s h e w  H i g h  S c h o o l  S p o r t  C o m p l e x  p r o j e c t .  As I h a v e  

a d v i s e d  you, I am  c o u n s e l  fo r L & H E n t e r p r i s e s ,  the 

c o n t r a c t o r  to w h o m  G r o u n d  Up s u b c o n t r a c t e d  for c e r t a i n  w o r k  

in c o n n e c t i o n  w i t h  th at  p r o j e c t .

B y  n o w  y o u  w i l l  h a v e  r e c e i v e d  the a f f i d a v i t  of J u n i o r  

R u s s e l l  w h i c h  d e m o n s t r a t e s ,  u n d e r  o a t h ,  t h a t  a s u b s t a n t i a l  

a m o u n t  of  the i n f o r m a t i o n  c o n t a i n e d  in t he  c e r t i f i e d  

p a y r o l l s  r e c e i v e d  f r o m  G r o u n d  U p  C o n s t r u c t i o n  is at  l e a s t  

e r r o n e o u s ,  a n d  at w o r s t  fa lse . A c c o r d i n g l y ,  it b e c o m e s  

i n c u m b e n t  u p o n  you , in the c c a r s e  of  y o u r  i n v e s t i g a t i o n ,  co 

r e q u i r e  a l l  e v i d e n c e  f r o m  G r o u n d  Up  a n d  its e m p l o y e e s  to be  

r e c e i v e d  in a s w o r n  form. W h e t h e r  o r  n o c  t h a t  is y o u r  u s u a l  
p r o c e d u r e  is i r r e l e v a n t  in this cas e.  H e r e  v.'e h a v e  s w o r n  

t e s t i m o n y  in h a n d  r e f l e c t i n g  t h a t  the i n f o r m a t i o n  y o u  a re  

o e i n g  p r o v i d e d  by G r o u n d  Up is i n c o r r e c t .  O b v i o u s l y ,  

a s e a r c h  for the t r u t h  in m a k i n g  a d e t e r m i n a t i o n  by y o u  is 

the b o t t o m  line.

In f u r t h e r a n c e  of the s e a r c h  for tr uth , I w o u l d  s t r o n g l y  

r e c o m m e n d  th at  S t e r b a ,  T h o m a s  a n d  a n y o n e  e l s e  w h o  p r o v i d e s  

i n f o r m a t i o n  c o n c e r n i n g  t h es e m a t t e r s  be i n f o r m e d ,  u p o n

*
*»,v. „ ■..** ' W M
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Mr. B r u c e  S i l v e r t h o r n
D e c e m b e r  22, 1983
P a g e  T w o

g i v i n g  s w o r n  t e s t i m o n y ,  the p e n a l t i e s  of p e r j u r y .  W i t h  th at  

s o m b e r i n g  i n f o r m a t i o n ,  the c h a n c e  of y o u  r e c e i v i n g  t r u t h f u l  
i n f o r m a t i o n  s h o u l d  be e n h a n c e d .

3 a s e d  on  Mr. R u s s e l l ' s  a f f i d a v i t ,  the i n f o r m a t i o n  c o n t a i n e d  

in G r o u n d  U p ' s  p a y r o l l  p e r t a i n i n g  to th is  p r o j e c t  is 
i n c o r r e c t ,  M o r e o v e r ,  f r o m  the f a c e  of the d o c u m e n t ,  the 
c e r t i f i e d  p a y r o l l  w a s  n o t  f i l e d  t i m e l y  p u r s u a n t  to A.S.

36.05.  040. A.S. 36. 05. 06 0  s e t s  f o r t h  the p e n a l t y  for 

v i o l a t i o n  of the C h a p t e r ,  i n c l u d i n g  v i o l a t i o n  of A.S.

3 6 . 0 5 . 0 4 0 .  In y o u r  " e v e n  h a n d e d "  a p p r o a c h  to s u c h  a m a t t e r ,  

o n e  w o u l d  a s s u m e  t h a t  a p p r o p r i a t e  c r i m i n a l  p r o s e c u t i o n  of a 

c o n t r a c t o r  w o u l d  f o l l o w  f r o m  f a l s e  a nd  u n t i m e l y  f i l i n g  of 

c e r t i f i e d  p a y r o l l ,  as p r o v i d e d  by law. H o w e v e r ,  w h e n  I 
d i s c u s s e d  this p o s s i b i l i t y  w i t h  you, y o u  s e e m e d  to take the 

v i e w  t h a t  y o u r  d e p a r t m e n t  w a s  n o t  i n t e r e s t e d  in p r o s e c u t i o n  

v i o l a t o r s  of the s t a t u t e  in q u e s t i o n .

T h e  f a c t  t h a t  the G r o o n  U p  p a y r o l l  w a s  p r e p a r e d  and 

s u b m i t t e d  so lo ng  a f t e r  the f a c t  s h o u l d  r a i s e  s o m e  s e r i o u s  
q u e s t i o n s  in y o u r  a n d  e v e r y o n e  e l s ^ ' s  m i n d s  as to the 

l e g i t i m a c y  of w h a t  is h a p p e n i n g  h e r e .  C o n s i d e r i n g  the c l o s e  

s i m i l a r i t y  b e t w e e n  the a m o u n t  b e i n g  c l a i m e d  as w a g e s  a n d  the 
a m o u n t  of the c o n t r a c t  p r i c e  t h a t  h a s  n o t  b e e n  p a i d  to 

G r o u n d  U p  by L £ H, o n e  s h o u l d  a s k  w h e t h e r  the p r o c e d u r e  

w h i c n  w a s  i n s t i t u t e d  oy Mr. T h o m a s  an d is b e i n g  p u r s u e d  b y  

G a r y  S t e r b a ,  the c o - o w n e r s  of G r o u n d  U p  C o n s t r u c t i o n ,  is . 'viylv
m e r e l y  a b a c k  d o o r  e f f o r t  to o b t a i n  p a y m e n t  u n d e r  tha - ;i . . t 
c o n t r a c t  to w h i c h  t h e y  a r e  n o t  o t h e r w i s e  e n t i t l e d  d u e  to 

t h e i r  b r e a c h  of c o n t r a c t .

A s  I a d v i s e d  y o u  by t e l e p h o n e  on D e c e m b e r  1 9, 1983, s o m e  of  

the ti me  s e t  f o r t h  in the c e r t i f i e d  p a y r o l l  c h a r g e d  a g a i n s t  •

L & H ' s  c o n t r a c t  w a s  a c t u a l l y  p e r f o r m e d  d i r e c t l y  by G r o u n d  ••
U p  C o n s t r u c t i o n  u n d e r  a s e p a r a t e  c o n t r a c t  d i r e c t l y  w i t h  th e 

S c h o o l  D i s t r i c t .  A c c o r d i n g l y ,  t h o s e  s e r v i c e s  h a d  n o t h i n g  to 
d o  w i t h  the r e l a t i o n s h i p  b e t w e e n  L & H a n d  G r o u n d  U p  

C o n s t r u c t i o n .  ,

'y ' i f .
O n  the q u e s t i o n  of w h e t h e r  the  o w n e r s  o f  the c o m p a n y  w o u l d  

be e n t i t l e d  to p a y m e n t  of w a g e s  t h r o u g h  the p r o c e s s  y o u  a r e  

p u r s u i n g  in y o u r  a g e n c y ,  an d w h e t h e r  D e n n i s  T h o m a s  is o r
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Mr. B r u c e  S i l v e r t h o r n  

D e c e m b e r  22, 1983 

P a g e  T h r e e

s h o u l d  be c o n s i d e r e d  f o r  s u c h  p u r p o s e s  as an o w n e r  of G r o u n d  

Up C o n s t r u c t i o n  in r e g a r d  to the w o r k  in q u e s t i o n  ar e 

m a t t e r s  w h i c h  we h a v e  d i s c u s s e d  at l e n g t h .  I h a v e  

s t r e n u o u s l y  u r g e d  y o u  to s e e k  the a d v i c e  of  a q u a l i f i e d  

a t t o r n e y  a s s i g n e d  to the Dept.' of L a b o r  f r o m  the A t t o r n e y  

G e n e r a l ' s  o f f i c e  o n  t h e s e  issu es.  S i n c e  y o u  ar e  n o t  an 
a t t o r n e y ,  y o u  a r e  in no  p o s i t i o n  to m a k e  a l e g a l  e v a l u a t i o n  
o f t h o s e  i s s u e s ,  a l t h o u g h  y o u  s e e m  f u l l y  p r e p a r e d  to take 

t h a t  on y o u r s e l f  w i t h o u t  l e g a l  a d v i c e .  T h a t  is an is sue 
t h a t  L s. H i n t e n d s  to p u r s u e  l e g a l l y  to the f u l l  l i m i t s  of 

the law, s h o u l d  an a d v e r s e  r u l i n g  be m a d e  by y o u r  d i v i s i o n .
I am  c o n f i d e n t  t h a t  a q u a l i f i e d ,  e x p e r i e n c e d  a t t o r n e y  w i l l  

c o m e  to the s a m e  c o n c l u s i o n  t h a t  I h a v e :  t h a t  n e i t h e r  G a r y
S t e r b a  no r  D e n n i s  T h o m a s  are e n t i t l e d  to p a y m e n t  of any 

w a g e s  t h r o u g h  D i v i s i o n  of W a g e  an d H o u r  p r o c e d u r e s  u n d e r  the 
Act, for the r e a s o n  t h a t  t h e y  a r e  o w n e r s  o f  the c o m p a n y .

On  the fa ce  of the s u b c o n t r a c t  b e t w e e n  L & H an d 

D e n n i s  T h o m a s  s i g n e d  h i s  n a m e  as a c o - o w n e r .  Me
G r o u n d  Up, 
m a d e  tne

s a m e  r e p r e s e n t a t i o n  to L & H ' s  r e p r e s e n t a t i v e  in n e g o t i a t i n g  

the c o n t r a c t .  G a r y  S t e r b a  m a d e  the s a m e  r e p r e s e n t a t i o n  to L 

& H ' s  r e p r e s e n t a t i v e s .  R e g a r d l e s s  of the f a c t  t h a t  S t e r b a ' s  

n a m e  m a y  a p p e a r  to be the o n l y  o n e  o n  the c o n t r a c t o r ' s  b o n d  

f i l e d  w i t h  the s t a t e  o r  on the s t a t e  b u s i n e s s  l i c e n s e ,  tha t 
d o e s  n o t  m e a n  th at  D e n n i s  T h o m a s  w a s  not, at  l e a s t  for the 

p u r p o s e s  of th is  o n e  p r o j e c t ,  a c o - o w n e r  of G r o u n d  Up 

C o n s t r u c t i o n .  He w a s  a p p a r e n t l y  a d d e d  as a p a r t n e r  a f t e r  

the c o n t r a c t o r ' s  l i c e n s e  and b u s i n e s s  l i c e n s e  w e r e  ob*tained. 
W h e t h e r  or  n o t  he a n d  S t e r b a  w o u l d  h a v e  a p p l i e d  fo r  ah 

a m e n d e d  or n e w  b u s i n e s s  l i c e n s e  or c o n t r a c t o r ' s  b c n d , : or 

e v e n  w o u l d  be r e q u i r e d  to d o  s o  u n d e r  the law, is w h o l l y  

i r r e l e v a n t .  M o r e o v e r ,  e v e n  if it w e r e  to d e v e l o p  

u n e q u i v o c a l l y  t h a t  D e n n i s  T h o m a s  w a s  in f a c t  n o t  a g e n u i n e  

o w n e r  of G r o u n d  U p  at a n y  time, by  h a v i n g  s i g n e d  the 
c o n t r a c t  w i t h  L s H as an o w n e r ,  he  is e s t o p p e d  l e g a l l y  f r o m  

d e n y i n g  tha t he w a s  an o w n e r  o f  the c o m p a n y  fo r p u r p o s e s  of 

e n f o r c e m e n t  of thi s c o n t r a c t .  He is c i v i l l y  l i a b l e  to L & H 

for b r e a c h  of c o n t r a c t  u n d e r  the law, j u s t  as c o - o w n e r  G a r y  
S t e r b a  is.

••• *■
1 %si
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Y o u  i n d i c a t e d  t ha t the norm.il e n f o r c e m e n t  p o l i c y  o f  y o u r  

d i v i s i o n  is to r e q u i r e  p a y m e n t  of w a g e s  to o w n e r s .  I a m
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c u r i o u s  to k n o w  h o w  f r e q u e n t l y  the i s s u e  h as  c o m e  up. I 

w o u l d  be s u r p r i s e d  if it c a m e  up  m o r e  th an  on a rare  

o c c a s i o n .  H o w e v e r ,  r e g a r d l e s s  of w h e t h e r  t h e r e  is in f a c t  a 

p o l i c y  or if t h a t  is s i m p l y  the w a y  t h a t  s o m e  e n f o r c e m e n t  

o f f i c e r  for W a g e  an d  H o u r  D i v i s i o n  h a n d l e d  an i n d i v i d u a l  

s i t u a t i o n  in the p a s t ,  t h er e is no  a u t h o r i t y  u n d e r  the 

e n a b l i n g  l e g i s l a t i o n  to p e r m i t  s u c h  a r e su lt .

Y o u  h a v e  i n d i c a t e d  t h a t  the r e g u l a t i o n s  p e r m i t  t h a t  

a p p r o a c h ,  b u t  I w o u l d  r e m i n d  y o u  t h a t  the r e g u l a t i o n s  c a n  d o  

n o  m o r e  t h a n  w h a t  the e n a b l i n g  s t a t u t e s  a u t h o r i z e .  A n y  
e f f o r t  on  the p a r t  of the r e g u l a t i o n s  to g o  b e y o n d  the 

a u t h o r i t y  g r a n t e d  by the s t a t u t e s  is n u l l  an d v o i d  as a 

m a t t e r  o f law. Y o u  a l s o  s e e m  to t h i n k  that, the r e g u l a t i o n s  
an d  this  s o - c a l l e d  " p o l i c y "  is j u s t i f i e d  u n d e r  the 

p r o v i s i o n s  o f  the A c t  t h a t  r e q u i r e  o w n e r s  to i n c l u d e  on 
c e r t i f i e d  p a y r o l l s  t h e i r  h o u r s  a n d  r a t e s  of p a y  for d o i n g  

the s a m e  s o r t  of w o r k  as t h e i r  e m p l o y e e s .  H o w e v e r ,  if is 

q u i t e  o b v i o u s  f r o m  the s t a t u t e  that  t h e r e  is e s s e n t i a l l y  o n e  
r e a s o n  fo r  d o i n g  this: to m a k e  s u r e  that, for d e t e r m i n i n g

the a p p r o p r i a t e  a v e r a g e  w a g e  a p p l i : a b l e  to the g i v e n  t y p e  of  

w o r k  f o r  e n f o r c e m e n t  p u r p o s e s ,  the d i v i s i o n  r e c e i v e s  al l 
d a t a  g e r m a n e  to m a k i n g  t h a t  c a l c u l a t i o n .  T h e  a m o u n t  t h a t  

o w n e r s  p a y  t h e m s e l v e s  f or d o i n g  the i d e n t i c a l  type w o r k  in 

q u e s t i o n  is o b v i o u s l y  i m p o r t a n t  d a t a  co th at  d e t e r m i n a t i o n .

Yo u  i n d i c a t e d  t h a t  t h e r e  is a s e c o n d  use for this 

i n f o r m a t i o n :  in r e v i e w i n g  c o n t r a c t s  and p u b l i c  w o r k s ,  y o u

ar e  a b l e  to m a k e  c e r t a i n  t h a t  the c o n t r a c t o r  s u b m i t s  a v a l i d  
c o m p e t i t i v e  bi d w i t h  s u f f i c i e n t  f u n d s  to in f a c t  p a y  w a g e s  

to e m p l o y e e s  w h o  a r e  a c t u a l l y  p e r f o r m i n g  the w o r k  in 
q u e s t i o n .  If s u c h  r e v i e w  o f  c o n t r a c t s  is a l e g i t i m a t e  

e x e r c i s e  of y o u r  d i v i s i o n ,  s t i l l  the p u r p o s e  of r e q u i r i n g  

the o w n e r  to s u b m i t  h i s  h o u r s  an d  r a t e s  of p a y  on  c e r t i f i e d  
p a y r o l l  is for d a t a  c o l l e c t i o n  p u r p o s e s .  In s h o r t ,  n o t h i n g  

in the s t a t u t e  a u t h o r i z e s  y o u r  d i v i s i o n  to e n f o r c e  p a y m e n t  

of  w a g e s  to o w n e r s .

F i n a l l y ,  I. a m  s o m e w h a t  c o n c e r n e d  a b o u t  the a p p r o a c h  t h a t  As 
b e i n g  t a k e n  in this  e n t i r e  m a t t e r .  U n d e r  the Act, the 
c o n t r a c t o r  w h o  is in v i o l a t i o n  of the A c t  for n o n p a y m e n t  of 
w a g e s  is D e n n i s  T h o m a s  a n d  G a r y  S t e r b a  d / b / a  G r o u n d  Up 

C o n s t r u c t i o n .  Q u i t e  apairt f r o m  y o u r  i n v e s t i g a t i o n  in 

d e t e r m i n i n g  v a l i d i t y  of w a g e  c l a i m s ,  e t c . ,  w h a t  e f f o r t  is 

b e i n g  m a d e  to c o m p e l  ('round U p  C o n s t r u c t i o n  to p a y  its
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e m o l o y e e s ?  A g a i n ,  v i o l a t i o n  o f  tne A c t  c a r r i e s  c r i m i n a l  

p e n a l t i e s .  H a v e  S t e r b a  a n d  T h o m a s  b e e n  i n f o r m e d  of t h o s e  

p e n a l t i e s  an d is a n y  p r o s e c u t i o n  u n d e r  c o n s i d e r a t i o n  s h o u l d  

t h e y  f a i l  to m e e t  t h e i r  o b l i g a t i o n s  as e m p l o y e r  u n d e r  the 

A c t  w i t h  r e g a r d  to p a y m e n t  of the e m p l o y e e s ?

F r o m  my c o n v e r s a t i o n s  w i t h  you, it s e e m s  as if y o u r  p r i m a r y  

t h r u s t  is to s a t i s f y  y o u r s e l f ,  p r i m a r i l y  b a s e d  on u n s w o r n  

i n f o r m a t i o n  r e c e i v e d  f r o m  S t e r b a ,  T h o m a s  a n d  t h e i r  

e m p l o y e e s ,  as to h o w  m u c h  w a g e s  a r e  i n v o l v e d ,  a n d  then s e e k  

to f o r c e  L & H, the g e n e r a l  c o n t r a c t o r  on the p r o j e c t ,  or 

the s c h o o l  d i s t r i c t  to p a y  t h o s e  w a g e s .  O b v i o u s l y  the 

e n t i t y  r e s p o n s i b l e  for  p a y m e n t  of the w a g e s  is G r o u n d  U p  

C o n s t r u c t i o n ,  an d  e v e r y  e f f o r t  a v a i l a b l e  to the D i v i s i o n  
s h o u l d  be e x h a u s t e d  in s e e k i n g  to c o m p e l  G r o u n d  Up  to p a y  

its  e m p l o y e e s ,  b e f o r e  the D i v i s i o n  e v e n  c o n s i d e r s  p u r s u i n g  

o t h e r  s o u r c e s  of p a y m e n t .  I t r u s t  t h a t  is e x a c t l y  w h a t  y o u  

w i l l  do, and  th at  my u n e a s y  f e e l i n g  in this r e g a r d  is 
u n f o u n d e d .

As I h a d  i n d i c a t e d  b e f o r e ,  if we c a n  be of  a n y  f u r t h e r  

a s s i s t a n c e  in d e v e l o p i n g  d a t a  or f a c t u a l  i n f o r m a t i o n  t h a t  

w i l l  a s s i s t  y o u  in g e t t i n g  at the t r u t h  in t h i s  m a t t e r ,  we 
w i l l  be h a p p y  to c o o p e r a t e .  H o w e v e r ,  my c l i e n t  ha s a r i g h t  

to be t r e a t e d  f a i r l y  u n d e r  the lav/ and a c c o r d i n g  to d u e  
p r o c e s s  of  law, j u s t  as a n y o n e  e l s e  d o es.  T h e  W a g e  a n d  H o u r  

D i v i s i o n  f u n c t i o n  s h o u l d  n o t  be p r o s t i t u t e d  to b e c o m e  a 
m e t h o d  o f s u b c o n t r a c t o r s  g e t t i n g  t h e i r  m o n e y  o u t  o f  an 

u p s t r e a m  c o n t r a c t o r ,  w h e n  the s u b c o n t r a c t o r  h a s  b r e a c h e d  h i s  
c o n t r a c t  and f a i l e d  to f u l f i l l  h i s  o b l i g a t i o n s  to the 

u p s t r e a m  c o n t r a c t o r .  S u c h  a p r o c e s s  w o u l d  c o n s t i t u t e  a t  

b e s t  a g r o s s  a b u s e  of the e n a b l i n g  l e g i s l a t i o n ,  as w e l l  as  a 
m a j o r  m i s c a r r i a g e  of  j u s t i c e .

W i t h  b e s t  r e g a r d s ,

SC HA 113 LE, S T A L 2 Y ,  D e L I S I O  

& C O O K ,  INC.

By:

S S D / s l b

cc: L e n  llannaman
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RECEIVED —  ANCHORAGE

FEr'B 1 -  1384

January 31, 1984

SCHAiBLE. STALEY, 
DeLISIO AND COOK, INC

L & H Enterprises, Inc,
P.O. Box 111593 

Anchorage, Alaska 99511

Attention: Len Hannaman

Dear Mi*. Hannajnan:

RE: ANCHORAGE SERVICE-HANSHEW SPORTS COMPLEX

PWA 1183-025

Enclosed is a copy of our letter to the Anchorage School District requiring 

the withholding o£ funds on the project referenced above. The total to be 
withheld has been increased to $17,640.00. This new figure is based upon the 

following:

1. Ground Op Construction has submitted revised certified payrolls to 

our office, along with its payroll records.

2. The Attorney General's Office has informed us that wages earned by 

owner/operators must be paid at prevailing wage rates; specifically,
29 CFR 5.2(i) states,

"Every person paid by a contractor or  subcontractor in any manner 
for his labor in the construction prosecution; completion or repair 
of a public building or public work...is 'employed' and receiving 
'wages' regardless of any contractual relationship alleged to exist."

Therefore, we have adjusted the amount of funds being retained.

As you will see from the payroll copies enclosed, the hours of work shown vary 

from the original payrolls submitted by Ground Up Construction. If you have 

any dispute with the hours s h o w ,  please submit any documentation or other 
evidence you may have that supports your contention(s) to me at the address 

shown above.



Page 2

If you agree with the time shewn, please inform our office of the action you 
wish to take to have these wages paid. Whatever the case, please respond to 

this letter by February 10, 1984.

If you have any questions, please feel free to contact ire.

Bruce Silverthorn 

Investigator

Wage & Hour Administration 

Labor Standards & Safety Division

Enclosure

cc: Steve Delisio

cc: Ground Up Construction

cc: Anchorage School District
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WAGE & HOUR  ADMIN ISTRA TION  
LABOR STANDARDS & SAFETY D IV IS ION

3.701 F A C L E  S T R E E T  
PO U C H  7 0 2 1
A N C H O R  A C E . A LA SK A  S 5 5 1 0  
PH O N E : 1 9 0 /1 2 S J  2 4 3 5

Anchorage School District: 
Pouch 6-614

Anchorage, Alaska 99502 

Attention: Lowell T. Freeman

Da at* Hr. Freeman:

RE: ASD-SERVICE HANSFEW SPORTS COMPLEX
FV1A 1183-025

On Dacember 22, 1983, we wrote to the Anchorage School District to explain 
that we were investigating the wages paid to the employees of Ground Op 

Construction. Ground Up Construction is a subcontractor of L & H Enterprises, 

Inc. on this project. Our letter directed you to withhold a total of 
$13,129.00.

Since that time, we have been provided with additional information on the total 
hours worked by the Ground Up Construction emplc/ees, as follows:

Gary Sterba

Laborer

157 s.t. hrs.

59 o.t. hrs.

$ 5,840.71

0 $ 18.82 = $ 2,954.74

@ 28.23 1,665.57

0 5.65. = . 1,220.40

$ 5,840.71

Denny Thctnas

(117 s.t. hours, 51 o.t. hours)

Laborer (80%)

93 1/2 s.t. hrs. 0 $ 18.82 = $ 1,759.67

41 o.t. hrs. 0 28.23 = 1,157.43
134 1/2 f.b. hrs. 0 5.65 = 759.93

Operator (20*)
$ 37U777UJ

23 1/2 s.t. hrs. 0 $ 23.34 = $ 560.24

10 o.t. hrs. a 35.76 = 357.60

33 1/2 f.b. hrs. 9 5.45 182.58

$ 1,100.42

$ 4,777.45
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1117 sit. hours, 51 o,,t . hours)

Operator (80>)
93 1/2 s.t. hrs. ?■$ 23.84 = $ 2,229.04
41 o.t. hrs. 0 35,76 = i,466.16

134 1/2 f.b. hrs. 0 5.45 = 733.03

$ 4,428.23

Laborer (20?)
23 1/2 s.t. hrs. 0 S 18.82 = $ 442.27
10 o.t. hrs. @ 28.23 = 282.30
33 1/2 f.b. hrs. 0 5.65 = 189.23

$ 913.85

S 5,342.08
Andy Sterba

(64 s.t. hours)

Truckdriver (80?)
51 s.t. hrs. 0 $ 19.80 = $ 1,009.80

51 f.b. hrs. 0 6.89 = 351.39
$ 1,361.19

Laborer (20?)
13 s.t. hrs. 0 $ 18.82 = $ 244.66

13 f.b. hrs. 0 5.65 = 73.45

$ 318.11

$ 1,679.30

TOTAL WAGES EARNED = S 17,639.54

In accordance with the provisions of Title 35 of the Alaska Statutes quoted in 
our previous letter, we are hereby directing the Anchorage School District to 

adjust the amount of funds withheld from the L s. H Enterprises, Inc. contract to 
$17,640.00.

In closing, I would like to ask once again that you confirm to us in writing 
that you have complied with this demand for withholding! As~mentioned in our 
first letter, failure to comply may result in further action by the Department of 
Labor in accordance with A.S. 36.05.030(b).
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If ycu have any questions, please contact Bruce Silverthorn or myself, and we 

will assist ycu.

Vciy truly yours,

'■"'Jean Morgan 
Supervising Investigator 

Wage & Hour Administration 
Labor Standards & Safety Division

cc: L & H Enterprises, Inc.
Steve Delisio 
Ground Up Construction
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O f  d u u n w l :
U i l l ia in  \ .  R o p e r s

D e a r  Mr. S i l v e r t h o r n :

Y o u r  l e t t e r  t o  L & H  E n t e r p r i s e s  o f  J a n u a r y  31, 1984, w i t h  r e g a r d  
t o  t h e  a b o v e  m a t t e r  h a s  b e e n  r e f e r r e d  t o  m e  fo r  r e s p o n s e  o n  b e h a l f  

of L i H. I h a v e  c e a s e d  t o  be a m a z e d  a t  t h e  l a c k  o f  d u e  p r o c e s s  

w h i c h  y o u r  d e p a r t m e n t  a p p e a r s  to  f a v o r  in t h e s e  m a t t e r s ,  a t  l e a s t  
as it as b e e n  d e m o n s t r a t e d  i n  t h i s  ca s e .

To  b e g i n  w i t h ,  th e t h r u s t  o f  y o u r  l e t t e r  is d i r e c t e d  at m y  c l i e n t ,  
t h e  g e n e r a l  c o n t r a c t o r ,  n o t  a t  t h e  e m p l o y e r  of t h e  e m p l o y e e s  w h o  

h a v e  n o t  b e e n  p a i d  as r e q u i r e d  by t h e  l a w  y o u  s e e k  to e n f o r c e .

W h a t  a c t i o n  is b e i n g  t a k e n  w i t h  r e g a r d  to G r o u n d  U p  C o n s t r u c t i o n  

a n d  i ts  c o - o w n e r s ,  G a r y  S t e r b a  a n d  D e n n i s  T h o m a s ,  in t h i s  r e g a r d ?  
W h a t  d o  t h e y  p r o p o s e  t o  d o  a b o u t  p a y i n g  t h e  w a g e  c l a i m s  o f  t h e i r  

e m p l o y e e s ,  is t h e  m o r e  a p p r o p r i a t e  q u e s t i o n  t h a t  s h o u l d  b e  a s k e d  '.;C 
at t h i s  t i m e .  F u r t h e r m o r e ,  w h a t  a c t i o n  d o e s  y o u r  d e p a r t m e n t  i n t e n d  

t o  t o  t a k e  w i t h  r e g a r d  t o  t h e  s t a t u t e s  t h a t  s e t  f o r t h  s a n c t i o n s  

f o r  f a i l u r e  o f  a n  e m p l o y e r  t o  f i l e  t i m e l y  c e r t i f i e d  p a y r o l l  r e c o r d s  

a n d  ta .1 t o  p r o p e r l y  p a y  p r e v a i l i n g  w a g e  r a t e s  t o  it s  e m p l o y e e s ?

U n d e r  a n y  r e a s o n a b l e  p r o c e d u r e ,  o n e  w o u l d  h a v e  e v e r y  r e a s o n  t o  

e x p e c t  t h a t  t h e  a d m i n i s t r a t i v e  p r o c e d u r e s  a v a i l a b l e  t o  y o u r  a g e n c y  * 
w o u l d  b e  e x h a u s t e d  in d e a l i n g  w i t h  t h e  p a r t y  w h o  is d i r e c t l y  .

r e s p o n s i b l e  f o r  t h e  p r o b l e m  - t h e  e m p l o y e r .  Y e t  y o u r  l e t t e r  d o e s  
n o t  e v e n  a d d  a s s  t h a t  s u b j e c t  m a t t e r ,  b u t  a d d r e s s e s  t h e  s u b j e c t  t o  
L & H E n t e r p r i s e s  as if L & H w a s  t h e  a c t u a l  e m p l o y e r  o f  t h e  

w o r k m e n  in q u e s t i o n .

P1YQ7b l i i  I

•M.1 Wr-.l titll Atritlir 
27 '>-«).j7 I

p.iii nrfii c  i i n «  1 0 2 1 1  i o
( j i l i l r  A i l i l r r . ,  -  M H I t V M . I I

Anrlioriijir, Alitalia W 5 1 0-21110 
T tlr t  No. 2.r>-2."»7



B r u c e  S i l v e r t h o r n
F e b r u a r y  6, 1984
P a g e  T w o

A s  y o u  v e r y  w e l l  k n o w ,  w e  d o  d i s p u t e  t h e  h o u r s  s h o w n  b y  G r o u n d  U p  

C o n s t r u c t i o n .  F o r  w h a t e v e r  r e a s o n ,  y c u r  l e t t e r  c o m p l e t e l y  l a i l s  

t o  a d d r e s s  t h e  f a c t  t h a t ,  w i t h o u t  a n y  o b l i g a t i o n  t o  d o  so, w e  

s u b m i t t e d  t o  y o u  a s w o r n  a f f i d a v i t  o f  J u n i o r  R u s s e l l  d a t e d  

D e c e m b e r  16, 1 9 8 3 ,  s e t t i n g  f o r t h  t h e  b a s i s  f o r  o u r  c h a l l e n g i n g  

t h e  p a y r o l l  r e c o r d  o f  G r o u n d  U p  C o n s t r u c t i o n ,  a s  t h e n  k n o w n .

W e  r e a l i z e  t h a t  y o u  h a v e  r e c e i v e d  m o r e  r e c e n t  i n f o r m a t i o n ,  b u t  

t h a t  m o r e  r e c e n t  i n f o r m a t i o n  has r e s u l t e d  i n  a  s u b s t a n t i a l  i n c r e a s e  , 

i n  t h e  a m o u n t  o f  h o u r s  a l l e g e d l y  w o r k e d ,  w h e r e a s  M r .  R u s s e l l ' s  

a f f i d a v i t  d e m o n s t r a t e d  t h a t  t h e  e a r l i e r  s m a l l e r  a l l e g e d  p a y r o l l  

r e c o r d  w a s  g r o s s l y  e x c e s s i v e .

F u r t h e r m o r e ,  t h e  f o r m  i n  w h i c h  y o u  h a v e  p r o v i d e d  u s  t h e  a l l e g e d  

h o u r s  w o r k e d  is u t t e r l y  u s e l e s s  i n  o u r  b e i n g  a b l e  t o  m a k e  a 

r e s p o n s e  w i t h  r e g a r d  t o  d i s p u t i n g  t h o s e  h o u r s .  N o  a t t e m p t  i s  

m a d e  i n  y o u r  a t t a c h e d  l e t t e r  o f  J a n u a r y  31, 1 9 8 4  t o  t h e  s c h o o l  

d i s t r i c t ,  w h e r e i n  t h e  h o u r s  a r e  s e t  f o r t h ,  t o  s h o w  o n  w h a t  d a y s  

e a c h  i n c r e m e n t  o f  h o u r s  w a s  .put i n .  O b v i o u s l y  t h a t  i s  t h e  o n l y  

w a y  t h a t  w e  w o u l d  h a v e  t o  c h a l l e n g e  t h e  h o u r s  s h o w n .

T h i r d ,  w h a t e v e r  h a p p e n e d  t o  t h e  r i g h t  t o  a  h e a r i n g  o n  a  d i s p u t e  

o f  t h i s  t y p e .  F r o m  t h e  t o n e  o f  y o u r  l e t t e r ,  o u r  e n t i t l e m e n t  t o  b e  

h e a r d  is a p p a r e n t l y  g o i n g  t o  l i m i t e d  t o  s u b m i s s i o n  o f  d o c u m e n t a t i o n  

o r  o t h e r  e v i d e n c e  t h a t  w e  h a v e  t h a t  s u p p o r t s  o u r  c o n t e n t i o n s .  T h i s  

is v e r y  d i s t u r b i n g  i n a s m u c h  a s  y o u r  l e t t e r  f a i l e d  t c  n o t e  t h a t  w e  

h a d  a l r e a d y  s u b m i t t e d  a s u b s t a n t i a l  s w o r n  d o c u m e n t  w h i c h  v e r y  

e x t e n s i v e l y  c h a l l e n g e d  t h e  c l a i m s  b e i n g  a s s e r t e d  b y  G r o u n d  U p  

C o n s t r u c t i o n  a n d  i t s  e m p l o y e e s .

I n  a d d i t i o n ,  w e  h a d  p r e v i o u s l y  a d v i s e d  y o u  t h a t  a p o r t i o n  of the ..V* 
w o r k  p r o v i d e d  b y  G r o u n d  U p  C o n s t r u c t i o n  a t  A n c h o r a g e  Service-HansheW 
S p o r t s  C o m p l e x  w a s  p e r f o r m e d  d i r e c t l y  t o  t h e  a c c o u n t  o f  t h e  * 

A n c h o r a g e  S c h o o l  D i s t r i c t ,  a n d  n o t  u n d e r  t h e  s u b c o n t r a c t  with L & 'H’vj 
E n t e r p r i s e s .  N e v e r t h e l e s s ,  n e i t h e r  y o u r  letter t o  L 4 H Enterprises1 
o r  y o u r  l e t t e r  t o  t h e  s c h o o l  d i s t r i c t ,  b o t h  of w h i c h  a r e  dated 
J a n u a r y  31, 1 9 8 4 ,  d e a l  w i t h  t h i s  q u e s t i o n .  A  h u n d r e d  p e r c e n t  of 
w h a t  y o u  a r e  a s k i n g  t h e  s c h o o l  d i s t r i c t  t o  w i t h h o l d  i s  b e i n g  asked ■' 
t o  b e  w i t h h e l d  f r o m  L & H E n t e r p r i s e s  c o n t r a c t .  O b v i o u s l y ,  no 
m a t t e r  h o w  t h e  s t a t u t e  a n d  r e g u l a t i o n s  y o u  a r e  a t t e m p t i n g  to enforce
a r e  i n t e r p r e t e d  i n  t h e  f i n a l  a n a l y s i s ,  t h e r e  w o u l d  b e  absolutely ;,;f£

n o  r i g h t  f o r  a n y b o d y  t o  h a v e  t h e  s c h o o l  d i s t r i c t  w i t h h o l d  monies '.'-7 
f r o m  L (» H E n t e r p r i s e s  f o r  w a g e s  o w e d  b y  G r o u n d  U p  C o n s t r u c t i o n  to 
i t s  e m p l o y e e s  f o r  p e r f o r m i n g  s e r v i c e s  t o  t h e  d i r e c t  a c c o u n t  of the 
A n c h o r a g e  S c h o o l  D i s t r i c t .

C o n c e r n i n g  y o u r  a d v i s e  w i t h  r e g a r d  t o  t h e  e n t i t l e m e n t  o f  o w n e r /

o p e r a t o r s ,  a s  y o u  w e l l  k n o w ,  w e  i n t e n d  t o  c h a l l e n g e  t h a t ,  i f

n e c e s s a r y ,  t o  t h e  h i g h e s t  c o u r t .  T h e  i n t e r p r e t a t i o n  is b e i n g  m a d e



E r u c e  S i l v e r t h o r n
F e b r u a r y  6, 1984
P a g e  T h r e e

o f  a r e g u l a t i o n  w h i c h  d o e s  n o t  e x p r e s s l y  s a y  w h a t  y o u  s a y  i t  

s a y s .  I n  o t h e r  w o r d s  y o u  a r e  i n t e r p r e t i n g  w h a t  t h e  w o r d s  m e a n .  

T h e  r e g u l a t i o n  o n l y  h a s  s u c h  s c o p e ,  f o r c e  a n d  e f f e c t  a s  t h e  

e n a b l i n g  s t a t u t e  g i v e s  it, a n d  t h e r e  i s  n o t h i n g  u n d e r  t h e  s t a t u t e  

t h a t  g i v e s  t h e  D e p a r t m e n t  o f  L a b o r  t h e  r i g h t  t o  e s t a b l i s h  a 

r e g u l a t i o n  w h i c h  v/ould r e q u i r e  a n  u p s t r e a m  c o n t r a c t o r  t o  p a y  a 

d e f a u l t i n g  s u b c o n t r a c t o r  o w n e r / o p e r a t o r  p r e v a i l i n g  w a g e  r a t e s .

K e  h e r e b y  d e m a n d  o u r  r i g h t s  a s  e s t a b l i s h e d  b y  l a w  t o  t h e  b e n e f i t  

o f  t h e  a d m i n i s t r a t i v e  p r o c e d u r e s  p e r t a i n i n g  t o  s u c h  m a t t e r s .  

F u r t h e r m o r e ,  w e  r e q u e s t  a n  a n s w e r  t o  t h e  i n q u i r i e s  w e  h a v e  m a d e  
a b o v e .

S h o u l d  y o u  s e e  f i t  to p r o v i d e  u s  w i t h  a  b r e a x d o w n  o f  t h e  h o u r s  

c l a i m e d  b y  G r o u n d  U p ' s  e m p l o y e e s  a n d  o w n e r s ,  o n  a  d a y - b y - d a y  

b a s i s  s o  t h a t  w e  c a n  e v a l u a t e  t h e m ,  w e  w i l l  b e  h a p p y  t o  m a k e  a 

f u r t h e r  e v a l u a t i o n .  H o w e v e r ,  w e  q u e s t i o n  w h e t h e r  s u c h  a n  

a n a l y s i s  w o u l d  b e  a w a s t e  o f  t i m e ,  s i n c e  y o u  h a v e  o b v i o u s i y  

d i s r e g a r d e d  M r .  R u s s e l l ' s  p r e v i o u s  sv/orn a n a l y s i s .

V e r y  t r u l y  y o u r s ,

S C U M B L E ,  S T A L E Y ,  D e L I S I O  

& C O O K ,  I N C .

E y :

Si .  -  ________________________________________________
S S D / s l b

c c :  L e n  H a n r . a m a n



Tin* Law Firm of
Schaible. Stalev, DeLisio & Cook, Inc.J / V

M a r c h  20, 1 9 8 4

B r u c e  S i l v e r t h o r n ,  I n v e s t i g a t o r  

A l a s k a  D e p a r t m e n t  o f  L a b o r  

W a g e  & H o u r  A d m i n i s t r a t i o n  

L a b o r  S t a n d a r d s  & S a f e t y  D i v i s i o n  

P o u c h  7 - 0 2 1  

A n c h o r a g e ,  A K  9 9 5 1 0

R e :  A n c h o r a g e  S e r v i c e - H a n s h e w  S p o r t s  C o m p l e x

P W A  1 1 8 3 - 0 2 5

D e a r  M r .  S i l v e r t h o r n :

Y o u  w i l l  r e c a l l  o n  F e b r u a r y  21, 1 9 8 4  o u r  t e l e p h o n e  c o n v e r s a t i o n s  

r e g a r d i n g  t h e  f a c t  t h a t ,  e v e n  t h e  m o s t  r e c e n t  r e v i s e d  p r o p o r t e d  

p a y r o l l  r e c o r d s  p r o d u c e d  t o  y o u  b y  G r o u n d  U p  C o n s t r u c t i o n s  w e r e  

n o t  p r e s e n t e d  u n d e r  o a t h .  Y o u  s t a t e d  t h a t  M r .  S t e r b a  w a s  u n w i l l i n g  

t o  p r o v i d e  a " c e r t i f i e d  p a y r o l l " ,  o n  t h e  g r o u n d  t h a t  h e  f e l t  s u c h  

c e r t i f i c a t i o n  c o n s t i t u t e d  a r e p r e s e n t a t i o n  t h a t  t h e  p a y r o l l  h a d  b e e n  

p a i d ,  w h e n  i t  h a d  n o t .

A c c o r d i n g l y ,  I r e q u e s t e d  t h a t  y o u  o b t a i n  f r o m  G r o u n d  U p  C o n s t r u c t i o n  

a s w o r n  a f f i d a v i t  t o  t h e  a c c u r a c y  o f  t h e  i n f o r m a t i o n  c o n t a i n e d  i n  

w h a t e v e r  p a y r o l l  r e c o r d  G r o u n d  U p  i n t e n d s  n o w  t o  r e l y  u p o n .  Y o u  

a d v i s e  t h a t  t h a t  w o u l d  b e  a n  e a s y  t h i n g  t o  a c c o m p l i s h ,  a n d  t h a t  y o u  

w o u l d  d o  s o  a n d  s e n d  m e  a c o p y  o f  t h e  a f f i d a v i t  i m m e d i a t e l y .

W e  a r e  n o w  a p p r o x i m a t e l y  o n e  f u l l  m o n t h  s i n c e  t h a t  d i s c u s s i o n ,  a n d  

1 h a v e  n o t  r e c e i v e d  a n y  s u c h  a f f i d a v i t .  H a s  M r .  S t e r b a  d e c l i n e d  t o  

p r o v i d e  o n e ?  W h e n  m a y  w e  e x p e c t  t o  s e e  s o m e  s w o r n  s u p p o r t  f o r  t h i s  

o f t  c h a n g e d  a n d  p e r h a p s  i n  t h e  f u t u r e  o f t e n  c h a n g i n g  p a y r o l l  " r e c o r d ? "  . Fie

I a t t e m p t e d  t o  c a l l  y o u r  o f f i c e  o n  M a r c h  19, o n l y  t o  b e  a d v i s e d  t h a t  

y o u  w e r e  g o n e  o n  p e r s o n a l  l e a v e  u n t i l  A p r i l  1. I t r u s t  y o u  w i l l  

r e s p o n d  t o  t h i s  p r o m p t l y  a f t e r  y o u r  r e t u r n .

V e r y  t r u l y  y o u r s ,  •

S C H A I B L E ,  S T A L E Y ,  D e L I S I O  & C O O K ,  I N C .

c c :  L e n  H a n n a m a n
A)U\  (>lh \\cniM* Offiri* I O I I I  A n r liiin i^ -. \ln»ku  O M alO ^H lO
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A n ch o ra g e  O ffice 
Stephen S. DcLirio 

Alan Sherry 
Jir<rph M. Moran 

M icharl C. O rac h lv  
Patricia L. Zobrl 

W aller J . Sczudlo 
Allan J . Olnm 

Gregory L. Y ounpnun

F a irb a n k s  O ffice 
G rarr Berg Schaible 
Howard Sialc\
IVnni* E. Cook 
B ariura  L. Schuhm ann 
Ihikrtl B. Gro*<clo*e 
Charles D. S ilv r \. Jr.

O f Cuun*el:
^  illiurn \  . Hoggef'

F a irb a n k . U ff ir r :  3 3 0  l l a r n r l l r  S l r r r l  I'nal O ffice  llo a  HIO F a irb a n k s  V ia .la  W TIIT-OHIO ffiiM H S S



BILL SHEFFIELD.  GOVERNOR

IVAGE & HOUR ADMINISTRA TION 
LABOR STANDARDS & SAFETY DIVISION

DEPARTMENT OF LABOR 3301 E A G L E  ST R E E T  
POUCH 7-021
A N C H O R A G E .A L A SK A  9 9 5 1 0  
PH O N E: 1 9 071 264-2 435

RECEIVED — ANCHORAGE

M A R  2  2  1384
March 21, 1984 SCHAIBLE, STALEY, 

DsLISIO AND COOK, INC.

Schaible, Staley, Delisio & Coolc, Inc.

PO Box 102340 

Anchorage, AK 99510

Attention Stephen S. Delisio

RE: ASD-SERVICE IIANSIIEU SPORTS COMPLEX

PWAI183-025

Enclosed are the amended certified payrolls sucmitted by Cary Sterba, on 

behalf of Ground lh) Construction, for work performed on the above referenced 

project. Mr. Sterba's certification is attached for your review.

Please compare these payrolls for consistancy with your own records and provide 

this office with any comments you might have by April 6, 1984.

If you have any questions, please don't hesitate to contact our office at

264-2435•

Yours ,

W a g e  A  H o u r  ' Adinini s t r a t  i o n  

L a b o r  S t a n d a r d s  &  S a f e t v  D i v i s i o n

Enclosures

■ (T



ALASKA DEPARTMENT OF LABOR 
LABOR STANDARDS & SAFETY DIVISION 
W AGE & HOUR ADMINISTRATION

CERTIFIED PAYROLL

NAME OF CONTRACTOR □  OR SU BCO NTRA CTO R A D D R ESS

j  7 9 2 0  Ladasa pi
PHONE NO. 

349-9985Ground Up Construction

FOR W EEK ENDING CONTRACTOR S  L IC EN SE  NO

A 1 2 2 7 3

PA YRO LL NO. PR O JE C T  STA RT OATE PR O JEC T  AND LOCATION

S e r v i c e  H a u s h e w  H. s

PR O JEC T  O R CO N TRA CT NO.

wEHer £°§iwir Outside
Non e

DEDUCTIONS

P erm anen t D om ic ile  A dd re ss 
o l E m p lo yee  (No Po st O llice  

or S ta r R ou lc  B o x e s )

N am e. M a ilin g  A ddress & 
S o c ia l S e cu r ity  Number o l 

E m p lo yee

Total
H ours

W orked

G ro ss
Amount
Earned

Hourly
R a le

Pa id

O ther
(E x ­

p la in )

Total
DeduC'

lio n s

Net
Amount

Pa id

S p e c if ic  W g ix  
C la ss if ic a t io n

27 T8~T9 Jp l T
H ours w o rk e d  E ach  Oi

C h eck
N um ber

U nion
D u e s

Gary L Sterba 
7920 Ladasa pi 
A n c h  A K  9 9 5 0 7  

5 0 8 - 5 2 - 4 2 5  L

O w n e r / U p e rSAME

D e n n i s  T h o m a s  
3948 B o n i f a c e  #3 

A n c h  AK. 9 9 5 0 4
SAM E

E d w a r d  G u t o w s k y  
P u B o x  64 
D i l l a r d ,  OR 97432 

1 5 7 - 1 4 - 5 6 8 2

SAME O p e r a t o r

A n d y  S t e r b a  
7920 L a d a s a  Pi 
A n c h  A K  9 9 5 0 7  

5 J 7 - 8 2 - 8 0 A 8

Truck D r i v e r  
L a b o r e r
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ALASKA DEPARTMENT OF LABOR 
LABOR STANDARDS & SAFETY DIVISION 
WAGE & HOUR ADM INISTRATION

CERTIFIED PAYROLL

NAME OF CONTRACTOR □  OR SUBCO NTRACTO R

Ground Up Construction

Sterba P H O N E  N O . 

349-9985

FOR W EEK  ENDINGPA YRO LL NO

N o n e
CO N TRA CTO R'S L IC E N S E  NO PR O JEC T  START DATE PR O JEC T  AND LOCATION

Service .tfOnshevl M/S

PR O JEC T  OR CONTRACT NO. 

Sport C o m p l e x  „

DEDUCTIONS

Perm anen t Dom icile  A dd re ss 
o ( Em p loyee  (No P o s l O ltice  

or S ta r Rou le  B o x e s )

N am e. M ailing  A ddress & 
S o c ia l S e cu r ity  Number of 

Em p loyee

To la l

~ rf to to H ours
H ours W orked E ach  P a y  W orked

G ross
Amount
Earned

Other

(E x ­
p la in )

T o la l

D educ
lio n s

H ourly
R o le
P a id

Net 
i Amount 

• Pa id

S p e c if ic  W ork 
C la s s if ic a t io n

Union

D ue s

C heck
N um berFICA

Gary L Sterba 
7 9 2 0  Ladasa Pi 
A n c h  A k  99507 
5 0 8 - 5 2 - 4 2 5 1

SAME Owner Oper

D e n n i s  T h o m a s  
3948 B o n i f a c e  #3 
A n c h  A K  9 9 5 0 4

E d w a r d  Gutowsky 
P 0  b o x  64 

D i l l a r d ,  OK 9 7432 
1 5 7 - 1 4 - 5 6 3 2

A n d y  S t e r b a  
792 0 L a d a s a  pi 
A n c h  A K  9 9 5 07  
5 3 7 - 8 2 - 8 0 4 8

SAME



FO R W EEK  ENOINGPA YRO LL NO. 

None

H ourly
R a le
Pa id

- AL*ASKA DEPARTMENT OF LABOR
LABOR STANDARDS & SAFETY DIVISION 
W AGE & HOUR ADM IN ISTRATION
n a m e  o f  c o n t r a c t o r  D  o r  s u b c o n t r a c t o r ^  Gary L Sterba 

Ground Up Construction

p r o j e c t  o r  c o n t r a c t  n o .  

sport Complex 

Water & sewer Outside

DEDUCTIONS

E S  D.

Union
D ue s

O lhar
(E x ­

p la in )

To la l
D ed u c ­

t ion s

Nel
Amount

Pa id

C heck
N um ber

A D D R ESS

7920 Ladasa pi

CO N TRA CTO R'S L IC EN SE  NO.

A12273

PR O JEC T  START DATE PR O JEC T  AND LOCATION 

Service Hansiiew H.s.

Nam e M ailin g  Add le s s  A 
S o c ia l S e cu r ity  Number o l 

Em p lo yee

Gary L Sterba 
7920 Ladasa Pi 
Anch AK 99507 

508-52-4251

1 Dennis lhor 3 

J°43 Boni je n?3 
Anch AK 9-./504

Pe rm anen t O om ici'e A ddress 

o l Em p loyee  (No P o st O llice  
or S tar Route B o xe s)

SAME

Edward Gutowsky 

P 0 b O a 64 

Dillard, Ok 97432 

157-14-5682

Andy Sterba 

7920 Ladasa Pi 
Anch AK 99507 
537-82-8048

SAMt

SAME

SAME

S p e c if ic  Work 
C la ss if ic a t io n

Owner Oper

Oper/Laoorer

Operator

Truck Driver

D ay  and  D a le

is 2 ! 7 ; r z : r i
H ours W o rk c a E a c h  Day

Tota l
H ours

W orked

P H O N E  NO. 

349-9985

G ro ss 
Amounl 
F am ed  FICA

1419.32

1698.88



ALASKA DEPARTMENT OF LABOR 
LABOR STANDARDS & SAFETY DIVISION 
WAGE & HOUR ADM IN ISTRATION
NAME OF CONTRACTOR □  OR SU BCO N TRA CTO R -CX- P H O N E  N OADDR

PA YROLL NO. FO R W EEK  ENOING CO N TRA CTO R S  L ie , PR O JE C T  START DATE PR O JE C T  AND LOCATION P R O JEC T  OR CONTRACT NO.

DEDUCTIONS

Name. M ailin g  A dd re ss & 
S o c ia l S e cu r ity  Num ber o l 

E m p lo yee

G ro ss
Amount
Earn ed

Pe rm an en t O om icile  A d d re ss 
o l Em p lo yee  (N o P o s t  O ltice  

or S ta r R ou te  B o x e s )

Total
H ours

W u iked

H ourly
R a te
P a id

Net
Amount

P a id

To ta l
D e d u C '

l io n s

S p e c if ic  W ork 
C la s s if ic a t io n

Union
D u e s

C heck
N um berFICA

' i < tr *5

o /-AOAS A PL



* 5 r . r - )*r-&!j?;*
ALASKA DEPARTMENT OF LABOR 
LABOR STANDARDS & SAFETY DIVISION 
WAGE & HOUR ADM IN ISTRATION

!7V

CERTIFIED  PAYROLL

MAW£ OF CONTRACTOR □  OR SU BCO N TRA CTO R IjJ

A  %  1  O o n K t
'AYROLL n o " I C R  W EEK  ENDING

S f c / i b A

1 / 3 / ^

CO N TRA CTO R'S L IC EN SE  NO.

A l y l ' S

P R O JE C T  STA RT DATE

l > / V  o / ^ 3

A D D R E SS  r\

'  ' H ' S - [ S a a j ^ /  j / A < t e

PHONE NO

• 3  V / -  5 / / V

P R O JE C T  AND LOCATION

5 t M l A l  l U p s h e i P _____ f l  £  -

•
D ay  and  D ate

i-

ame. M ailing  A dd re ss & Pe rm an en t D om ic ile  A d d re ss
S p e c if ic  W ork 
C la s s if ic a t io n

1 C Total H ourly

ic ia l Secu rity  N um ber of 
'  E m p lo ,e e

o l Em p lo yee  (No P o s t  O llico  
or S tar Rou te  B o x e s ) □ c. ft ^D u r sK vo rk ed  Ea<?h D ay

H ours

W orked

R ate
P a id

S U A - % *s ^ u U o i
s $ -  M 4 5 /

01
ST / 6 / o / £ $ 3 ?> C 'O a w

f 0

i< >  " f \ \ m A s

•
OT

5 I j . i o A - Z  A
ST / / / 0 L f t 2 l ? H I J W . r / 7

ru5 / A y fit ’ fc .'fl. t 0 ^  f t i jp a A C r  ^

OTO c - e d - A i o  A ST / ) / f f C C ;
f * 9 , H n

I B

A A O A S A  fJL T a i a c  K  D / W

OT

-e

5 , 3 7 -

: . i s '  
( »

Cf ■ M l
1 m 1 u

O l

ST

1 B

OT

ST

% f IB

OT

•
S t

1 B

OT

. . s '  ; ST
•

_ . . . . .  . . . . . . .  .
», •

„ _ ' - . _ -

G ro ss
Amount
Earned

/7 5 Z V 0

/ / 5 ^

PR O JE C T  OR CONTRACT NO.

^  A . / ) f e ' 44A51

FICA

Fed
W/H
Tax

DEDUCTIONS

Net
Amount

Pa id
C heck

N um berE S  0
Union
D ue s

Other
(E x -

p la in )

Tota l
D ed u c ­

tion s

r ) f4  fA/ J

/.Hi

/H i pAt J
4

j^A/d
•:

•

--------

•

X
\



H ourly
R a le
P a id

Q n e b x k A

O u ) t i e / Z .
M d / \ / l  D ^ .

ULL.I . L-.c-J - -»

LASKA DEPARTMENT OF LABOR 
ABOR STANDARDS & SAFETY DIVISION 
'AGE & HOUR ADM IN ISTRATION

C E RT iH E D  PAYROLL
A ; /  I

p o  fa/. n  / o ' ? j

r1 r( 5 i f

AME OF CONTRACTOR Q OR SU BCO N TRA CTO R ^  y  5  f-f/. fc)/

ou/o A  7 A  p Ciooszf
AYROLL NO.

a 3 ( D / 0 < s .

FO R W E ^ tt ENDING

W  9l/t3

CO N TRA CTO R S  l i c e n s e  n o .

A  / J ? 7 3
P R O JE C T  STA RT DATE

(*/ o / <S3
PR O JE C T  AND LOCATION

5^/4 U/ d <s //aV51z^  / / • £ > .

me. M ailing  A dd re ss & 
cie l S e cu r ity  N um ber o l 

Em p lo yee

Pe rm anen t O om icile  A d d re ss 
o l Em p loyee  (No P o s t  O llico  

or S ta r R ou te  B o x e s )

s *
. A< 

± Z. -
/«> ”7 ~~Kon>\f> s

AJ * fv\£ C & 3  

h AK  9 9 5 ^
■SV tu  <z

fi fi I/ tZfcA. To Ot-'A-'v, 5
-fl \Q ,lUlti  ̂ 0 .^£r^C3/-̂

STtRSQ 
/ . ^ A S A

\ / a :  W

S ^ A a c  

S 3  7 ”

S p e c if ic  W ork 
C la s s i l ic a l io n

O t e t J r t o A  

P m K 1 \A £L___

A D D R E S S " / T , PHONE NO.

3

D ay  and  D a le

H t: r
I  £

s f l  o-t 77”
1~1

TTL
To la l
H ours

W orked

G ro ss
Amount
Earn ed

PR O JEC T  OR CONTRACT NO.

FICA

DEDUCTIONS

Fed
W/H
Tax E  S  D.

Union
D ues

O lher
(Ex­

p la in )

To la l
O ed u c- 

_ lio n s

N et
Am ount

P aid
C heck

N um ber

A.>0f p f i  »‘ J

K)o f pAf d

T l U L ^ c J Z

d e t  p P J

O c i  f f l i A
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M E M O P  .'DUM

T O : F i l e

F R O M : S S D  Jo * *

D A T E : 1 2 / 1 9 / 8 3

R e :  L & H  E n t e r p r i s e s  v. G r o u n d  U p  C o n s t r u c t i o n

O n  t h i s  d a t e  I s p o k e  a t  l e n g t h  w i t h  B r u c e  S i l v e r t h o r n  r e g a r d i n g  

t h e  s t a t u s  o f  t h e  m a t t e r .  H e  i s  e x p e c t i n g  t o  m e e t  w i t h  G a r y  S t e r o a

o n  t h e  m o r n i n g  o f  D e c e m b e r  20, 1 9 8 3 .  H e  i n d i c a t e d  t h a t  h e  h a d  n o t

t o l d  S t e r b a  t h a t  h e  w o u l d  b e  o r d e r i n g  t h e  S c h o o l  D i s t r i c t  t o  p a y  

t h e  w a g e s .  H e  w i l l ,  h o w e v e r ,  b e  i n s t r u c t i n g  t h e  S c h o o l  D i s t r i c t  t o  

w i t h h o l d  a  s u f f i c i e n t  s u m  t o  c o v e r  w a g e s  t h a t  h e  t h i n k s  f r o m  h i s  

p r e l i m i n a r y  i n q u i r y  m a y  b e  d u e .

I i n f o r m e d  h i m  o f  t h e  a f f i d a v i t  p r e p a r e d  b y  J u n i o r  R u s s e l l

f r o m  t h e  L  & H  j o b  l o g s ,  a n d  a g r e e d  t o  d e l i v e r  a c o p y  o f  t h e  a f f i d a v i t s  

t o  h i m  a s  s o o n  a s  p o s s i b l e .  I s e n t  i t  w i t h  S.iaron o n  t h e  a f t e r n o o n  

o f  1 2 / 1 9 / 8 3 .  I a l s o  r e a d  f r o m  i t  t h e  c o n f l i c t i n g  i n f o r m a t i o n  f r o m  

t h e  c e r t i f i e d  p a y r o l l  r e c o r d s .

H e  i n d i c a t e s  t h a t  a c o u p l e  o f  t h e  e m p l o y e e s  h a v e  e v e n  f i l e d  

c o n f l i c t i n g  c l a i m s  i n d i c a t i n g  t h a t  t h e r e  i s  m o r e  o w i n g  t h e m  t h a n  is 

s h o w n  o n  t h e  c e r t i f i e d  p a y r o l l  s u b m i t t e d  b y  S t e r b a .

O n c e  a g a i n  h e  r e i t e r a t e d  h i s  b e l i e f  t h a t  o w n e r s  w e r e  e n t i t l e d  

t o  p a y m e n t  u n d e r  t h e  A c t  a s  w e l l  a s  r e g u l a r  e m p l o y e e s .  I p o i n t e d  

o u t  t o  h i m  t h a t ,  b e f o r e  h e  m a d e  a m a j o r  m i s t a k e  i n  e n f o r c e m e n t ,  h e  

s h o u l d  i n q u i r e  f o r  a n  o p i n i o n  o f  t h e  a s s i s t a n t  a t t o r n e y  g e n e r a l  t h a t  

a d v i s e s  t h e  D e p a r t m e n t  o f  L a b o r .  H e  a l s o  i n d i c a t e d  t h a t  h i s  r e s e a r c h  

h a d  s h o w n  t h a t  G a r y  S t e r b a  w a s  t h e  o n l y  o w n e r  s h o w n  o n  t h e  c o n t r a c t o r ' s  

b o n d  a n d  b u s i n e s s  l i c e n s e .  I p o i n t e d  o u t  t o  h i m  t h a t  w a s  i r r e l e v a n t ,  

f o r  p u r p o s e s  o f  t h i s  j o b ,  s i n c e  D e n n y  T h o m a s  h a d  h e l d  h i m s e l f  o u t  a n d  

s i g n e d  t h e  c o n t r a c t  a s  a  c o - o w n e r .  H e n c e  T h o m a s  s h o u l d  a l s o  b e  d e a l t  

w i t h  a s  a n  o w n e r  w i t h  r e g a r d  t o  t h i s  c l a i m .  I f u r t h e r  u r g e d  h i m  t o  

o b t a i n  a n  o p i n i o n  o n  t h i s  f r o m  t h e  a t t o r n e y  g e n e r a l ' s  o f f i c e .

S i l v e r t h o r n  a d m i t t e d  t h a t  h e  w a s  n o t  a t t o r n e y ,  b u t  w a s  s i m p l y  

f o l l o w i n g  e n f o r c e m e n t  p r a c t i c e s  t h a t  a ~ e  a p p a r e n t l y  w e l l  e s t a b l i s h e d  

i n  t h e  d e p a r t m e n t .  T h e y  h a v e  a p p a r e n t l y  r o u t i n e l y  b e e n  e n f o r c i n g  

p a y m e n t  o f  w a g e s  t o  o w n e r s ,  a s  w e l l  a s  t o  e m p l o y e e s ,  w h e r e  t h e  s i t u a t i o n  

h a s  a r i s e n .

I a l s o  i n s i s t e d  t h a t  h e  t a k e  a n y  f u r t h e r  i n f o r m a t i o n  r r o m  S t e r b a ,  

T h o m a s  o r  t h e  e m p l o y e e s  u n d e r  o a t h ,  s i n c e  w e  w a n t e d  t h e  s a n c t i o n  o f  

p e r j u r y  o v e r  t h e i r  h e a d s  i f  t h e y  l i e d .  H e  s o u n d e d  a s  i f  h e  r e a l l y  

d i d  n o t  i n t e n d  t o  d o  that, s i n c e  h i s  o n l y  p u r p o s e  w a s  t o  d e t e r m i n e  

w h e t h e r  w a g e s  w e r e  d u e ,  a n d  n o t  t o  m a k e  a  c a s e  f o r  a n y b o d y .  I p o i n t e d  

o u t  to h i m  t h a t ,  o b v i o u s l y ,  h i s  f u n c t i o n  w a s  t o  g e t  t o  t h e  t r u t h  a n d  

t h e  b e s t  w a y  t o  g e t  t o  t h e  t r u t h  w a s  t o  t a k e  t e s t i m o n y  u n d e r  o a t h



r r

p a r t i c u l a r l y  w h e r e  t h e r e  w e r e  m a j o r  c o n f l i c t s .  I p o i n t e d  o u t  t h a t ,  

if h e  r e q u i r e d  a l l  o f  t h e  e v i d e n c e  t o  c o m e  i n  u n d e r  o a t h ,  h e  w a s  

m u c h  m o r e  l i k e l y  to g e t  t o  t h e  r e a l  t r u t h  e a r l i e r .

I a l s o  p o i n t e d  o u t  t h a t  s o m e  o f  t h i s  w o r k  h a d  b e e n  d o n e  b y  

G r o u n d  U p  d i r e c t l y  f o r  t h e  a c c o u n t  o f  t h e  S c h o o l  D i s t r i c t ,  a n d  t h a t  

w e  w e r e  b e i n g  c h a r g e d  a s  i f  i t  w a s  d o n e  f o r  u s .  H e  i n d i c a t e d  t h a t  

h e  w o u l d  c h e c k  w i t h  H a n s c o m b  H e r r y  t o  f i n d  o u t  a b o u t  t h i s  a s p e c t .

c c :  L e n  H a n n a m a n



S t a t e  o f  A l a s k a  )
) s s .

T h i r d  J u d i c i a l  D i s t r i c t  )

To Whom it May Concern:

I am no longer an employee of L  & H Enterprises, Inc. Therefore, 
not having the employee to company loyalty I h'ave also had a 
past acquaintance and friendship with Ground-Up Construction, as 
well as a working relationship with them. I believe I am a 
neutral party in this matter of L & H Enterprises, Ino. vs. 
Ground-Up Construction.

I r e m e m b e r  t h e  c o n t r a c t  v e r y  w e l l ,  a s  I n e g t o i a t e d  i t  w i t h  D e n n y  

T h o m a s  p e r  i n s t r u c t i o n s  f r o m  G a r y  S t e r b a .  D e n n y  T h o m a s  i n f o r m e d  

m e  t h a t  h e  w a s  c o - o w n e r .  I d i d  n o t  q u e s t i o n  i f  t h a t  m e a n t ,  a l l  

p a s t  w o r k ,  a l l  f u t u r e  w o r k  o r  j u s t  t h i s  p a r t i c u l a r  j o b .

On August 3, 1983 and August 4, 1983, Denny Thomas called Bob 
Kirkman (L L H Office per phone record,) to get L & H Enterprises' 
record of days worked on this job by Ground-Up personnel. These 
I supplied after our office notified Ground-Up to send copies of 
Certified Payroll. I have noted several discrepancies from our 
job log and time sheets turned in by Gary Sterba.

The record shows 2 loads of pipe hauled in, 2 loads of asphalt 
and broken concrete hauled off. The last load going with trailer 
and backhoe, therefore, the work was not in excess of four each 
-V days for the truck driver, or a total of 2 full days. Note: 
Total job they show the time for truck driver as 8 days. There 
was not any fill or bedding hauled to the job. This man was not 
on the job 8 days.

A copy of the Certified Payroll time sheets turned in by Ground- 
Up Construction no way matches the job log. Time sheets for the 
week ended July 3, 1983 and for the day of June 27 show Gary 
Sterba working 16 hours. The job log shows him arriving on the 
job at j0:00am. As he indicated working 16 hours, this would 
mean he would not have gotten off until 2:00am the next morning. 
Also his certified payroll show his men working the same day, 
only got 11 hours. Something is amiss in their records. On 
July 11, 1983 the log book shows Ground-Up (Gary Sterba and 
Denny Thomas) arriving on the job at 3:00pm then showing on the 
time sheet only Gary Sterba working 12 hours. No one else from
Ground-Up was working. On July 14, 1983 shown by log book, Gary
Sterba left the job at ll:30ara yet claimed 8 hours.

We have to assume the time sheet of week ending June 26, 1983 is 
really week ending July 17, 1983. Week ending June 26, 1983 is 
a week before their job even started. It looks as if after L & H 
Enterprises, Inc. gave dates of work on job, that Ground-Up 
went back 6 weeks and guessed on hours worked, and net very 
accurately I might add.

O n  J u i y  17, 1983, G r o u n d - U p  C o n s t r u c t i o n  w o r k e d  o n  c o n t r a c t  

b e t w e e n  A n c h o r a g e  S c h o o l  D i s t r i c t  a n d  G r o u n d - U p ,  a s e p a r a t e  c o n ­

t r a c t  t o  t h a t  o f  o u r s ,  y e t  S t e r b a  i s  c l a i m i n g  8 h o u r s  o f  t i m e

to t h e  L & H j o b .  O n  J u l y  15, 1983 t h e y  w e r e  w o r k i n g  o n  t h e

a f o r e  m e n t i o n e d  c o n t r a c t  a n d  c h a r g e d  L & H E n t e r p r i s e s  12 m a n  

h o u r s .  T h i s  is c o n f i r m e d  b y  o u r  job l o g .  P e r h a p s  C e r t i f i e d



Payroll on the other contract with the School District will shov; 
this discrepancy. Maybe an oversight on their part. It is 
impossible from the Ground-Up time sheets to match our job log.

Andy Sterba was never an operator on this job yet time sheets 
show him as such. It is real confusing as to what they are 
trying to do. It looks as if they are guessing on their hours 
rather than being accurate.

I have no argument on hours for Denny Thomas. Though accurate 
hours on him were not properly kept, as he would leave the job 
during work hours and did so on many occasions and would also 
show up late. He was looking and bidding other work and charging 
hours to L & H job as it appears and was told to me.

The most accurate hours would be on Ed Growkoski. However, both 
Ed Growkoski and Gary Sterba are listed as operators on the same 
days. It is very hard in an 8 hour day to get in 16 hours of 
operators time on one piece of equipment. They only had one 
backhoe.

As a former employee of L & H Enterprises, Inc. I am under no 
obligation, connection, or ties with L & H Enterprises, Inc. at 
this time.

I f  I m a y  b e  o f  f u r t h e r  a s s i s t a n c e  p l e a s e  b e  a d v i s e d  t h a t  I w i l l  

b e  g a l d  to h e l p ,  L o g  b o o k s ,  t i m e  s h e e t s  a n d  p e r s o n a l  k n o w l e d g e  

o f  t h e  a b o v e  is t r u e  t o  t h e  b e s t  o f  m y  k n o w l e d g e .

Best Regards, 
JR Russel

v

Subscribed and sowrn to before me 
this / C day of December, 1983.

( S e a l )
S t a t e  o f  A l a s k a  

M y  c o m m i s s i o n  e x p i r e s ;



Alaska State Legislature

Speaker of the House of Representatives Pouch V 

State Capitol 

Juneau AK 99811 

(907)465-3720
Official B tu in e s

A p r i l  2 4, 1 9 8 4

M r .  L e n  H a n n a m a n

P r e s i d e n t ,  L  & H E n t e r p r i s e s ,  I n c .

P . O .  B o x  1 1 1 5 9 3  

A n c h o r a g e ,  A l a s k a  9 9 5 1 1

D e a r  M r .  H a n n a m a n :

T h a n k  y o u  f o r  t h e  l e t t e r  a n d  i n f o r m a t i o n  r e g a r d i n g  t h e  i n v e s t ­

i g a t i o n  y o u  h a v e  r e q u e s t e d  o f  a r e c e n t  W a g e  a n d  H o u r  A d m i n i ­

s t r a t i o n  p r o b e .  I a p p r e c i a t e  t h e  a m o u n t  o f  t i m e  a n d  e f f o r t  

y o u  s p e n t  c o m p i l i n g  t h i s  i n f o r m a t i o n .

I n v e s t i g a t i o n s  o f  t h i s  n a t u r e  o f t e n  p r o v e  t o  b e  d i f f i c u l t  a n d  
t i m e  c o n s u m i n g .  H o w e v e r ,  e r r o r s  a r e  o f t e n  m a d e  d u r i n g  t h i s  

p r o c e s s .  T h e r e f o r e ,  I a m  f o r w a r d i n g  y o u r  l e t t e r  a n d  i n f o r m a ­

t i o n  t o  R e p r e s e n t a t i v e  J o h n  C o w d e r y ,  C h a i r m a n  o f  t h e  H o u s e  

L a b o r  a n d  C o m m e r c e  C o m m i t t e e ,  f o r  f u r t h e r  r e v i e w .  T h i s  

J o m m i t t e e  i s  b e s t  e q u i p p e d  t c  c o n d u c t  s u c h  a n  i n v e s t i g a t i o n  

a n d  d e t e r m i n e  w h e t h e r  n e w  l e g i s l a t i o n  w o u l d  b e  r e q u i r e d  t o  

r e c t i f y  t h e  s i t u a t i o n .

T h a n k s  a g a i n  f o r  y o u r  i n p u t .  I f  I c a n  b e  o f  a d d i t i o n a l  

a s s i s t a n c e ,  p l e a s e  f e e l  f r e e  t o  c o n t a c t  m e  a t  m y  J u n e a u  

o f f i c e .

V e r y  t r u l y  y o u r s ,

J o e  L. H a y e s  

S P E A K E R  O F  T H E  H O U S E

J L H :s m h



Enterprises Inc.

M a r c h  28, 1984

J o e  L. H a y e s

S p e a k e r  o f  t h e  H o u s e  o f  R e p r e s e n t a t i v e s  
P o u c h  W O  ( M a i l  S t o p  3 1 0 0 )

J u n e a u ,  A K  9 9 8 1 1

D e a r  S p e a k e r  H a y e s :

E n c l o s e d  is a c o p y  o f  a r e q u e s t  f o r  i n v e s t i g a t i o n  I h a v e  s e n t  to

Mr. C h e n o w e t h ,  t h e  S t a t e  O m b u d s m a n ,  p e r t a i n i n g  to a n

i n v e s t i g a t i o n  b e i n g  p e r f o r m e d  b y  t h e  W a g e  & H o u r  A d m i n i s t r a t i o n ,  

L a b o r  S t a n d a r d s  & S a f e t y  D i v i s i o n  o f  t h e  D e p a r t m e n t  o f  L a b o r .

A f t e r  y o u  h a v e  h a d  a c h a n c e  to r e a d  t h e  c o n t e n t s  o f  m y  l e t t e r  to

Mr. C h e n o w e t h ,  w h i c h  s e t s  f o r t h  t h e  i s s u e s  i n v o l v e d ,  p e r h a p s  it 
w o u l d  b e  u s e f u l  f o r  y o u  a n d  o t h e r  m e m b e r s  o f  t h e  l e g i s l a t u r e  to 

a d d r e s s  t h e  i m p a c t  o f  t h e  i n t e r p r e t a t i o n  t h a t  is b e i n g  p l a c e d  o n  

t h e  r e g u l a t i o n s  a n d  t h e  e n a o l i n g  s t a t u t e  a s  t o  w h o  t h e  
b e n e f i c i a r i e s  o f  t h e  l a w  a r e .  Mr. S i l v e r t h o r n ,  t h e  i n v e s t i g a t o r  

a s s i g n e d ,  t a k e s  t h e  p o s i t i o n  t h a t  t h e  s t a t u t e  in q u e s t i o n  

p e r t a i n s  to p a y m e n t  o f  w a g e s  to a l l  p e r s o n n e l  w h o  p r o v i d e  w o r k  o n  

a c o n s t r u c t i o n  p r o j e c t  f o r  t h e  S t a t e  o f  A l a s k a  o r  o n e  o f  i t s  

p o l i t i c a l  s u b d i v i s i o n s ,  e v e n  if s o m e  o f  t h o s e  p e o p l e  a r e  t h e  

o w n e r s  o f  t h e  c o n t r a c t o r  w h o  u n d e r t o o k  to p e r f o r m  t h e  s e r v i c e s  b y  
c o n t r a c t .  In t h e  i n s t a n t  c a s e ,  t h e  s u b c o n t r a c t  b e t w e e n  L  & H 

E n t e r p r i s e s ,  Inc .  a n d  G r o u n d  U p  C o n s t r u c t i o n ,  a p a r t n e r s h i p  o w n e d  

b y  G a r y  S t e r b a  a n d  D e n n i s  T h o m a s ,  w a s  f o r  $ 1 4  5 5 0 .  D u e  to t h e  
f a i l u r e  o f  G r o u n d  U p  t o  p r o p e r l y  p e r f o r m  t h e  w o r k ,  a n d  t h e  

r e q u i r e m e n t  t h a t  L & H h a d  to m a k e  g o o d  t h a t  p o r t i o n  o f  t h e  w o r k ,  

as  p a r t  o f  i t s  d u t i e s  a s  g e n e r a l  c o n t r a c t o r ,  L  & H h a d  b a c k  

c h a r g e s  f o r  a l m o s t  t h e  f u l l  a m o u n t  o f  t h e  c o n t r a c t .

N e v e r t h e l e s s ,  M r .  S t e r b a  a n d  Mr. T h o m a s  h a v e  m a d e  w a g e  c l a i m s  o f  
a p p r o x i m a t e l y  $ 1 1 , 0 0 0 , in a d d i t i o n  to w a g e  c l a i m s  b y  t w o  o t h e r  

m e n  t h e y  c l a i m  w o r k e d  f o r  t h e m  o n  t h e  p r o j e c t  a m o u n t i n g  to a 

l i t t l e  o v e r  $ 6 , 0 0 0 .  B a s e d  o n  Mr. S i l v e r t h o r n 's " i n v e s t i g a t i o n , "  

t h e  s c h o o l  d i s t r i c t  h a s  b e e n  o r d e r e d  to w i t h h o l d  t h e  f u l l  

$ 1 7 , 6 3 9 . 5 4 ,  i n c l u d i n g  a l m o s t  $ 1 1 , 0 0 0  f o r  S t e r b a  a n d  T h o m a s ,  f r o m

General Contractors/Design Build Services 

P.O. B o x  111593/Anchorage, Alaska 99511/Phone: (907) 349-2559

a u t h o r i z e d  b u i l d e r  atlantic
AbuiHinc systems, inc.



L & H E n t e r p r i s e s ,  I n c . ,  s i n c e  G r o u n d  U p  C o n s t r u c t i o n  d i d  n o t  p a y  

a n y  w a g e s  to a n y  o f  t h e  p e r s o n n e l  i n v o l v e d  in t h e  p r o j e c t .

Y o u  w i l l  n o t e  f r o m  o u r  r e p o r t  to M r .  C h e n o w e t h  t h e  c r i t i c i s m s  w e  

h a v e  o f  t h e  m e t h o d s  o f  i n v e s t i g a t i o n  t h a t  a r e  b e i n g  e m p l o y e d  b y  

t h i s  d i v i s i o n  o f  t h e  S t a t e  o f  A l a s k a .  H o w e v e r ,  e v e n  m o r e  

d i s t r e s s i n g ,  a n d  t h e  s u b j e c t  t h a t  I w o u l d  a p p r e c i a t e  t h e  

l e g i s l a t u r e  a d d r e s s i n g  i t s e l f  t o, i s  t h e  i m p a c t  o f  t h i s  k i n d  o f  

e n f o r c e m e n t  p r a c t i c e  o n  c o n t r a c t i n g  o n  p u b l i c  w o r k s  p r o j e c t s  in 
t h e  S t a t e  o f  A l a s k a .

If M r .  S i l v e r t h o r n  is r i g h t  in h i s  i n t e r p r e t a t i o n ,  a n y t i m e  a 

s u b c o n t r a c t o r  f a i l s  to p e r f o r m  o n  a p u b l i c  w o r k s  p r o j e c t s ,  t h e  

o w n e r s  o f  t h e  s u b c o n t r a c t o r  c a n  e s s e n t i a l l y  g e t  b a c k  a l l  o r  e v e n  

m o r e  t h a n  w h a t  t h e y  e x p e c t e d  t o  m a k e  f r o m  t h e  p r o j e c t  t h r o u g h  

w a g e  c l a i m s ,  b r e a c h  t h e i r  c o n t r a c t  a n d  f a i l  to p e r f o r m ,  c a u s e  

t h e i r  u p s t r e a m  c o n t r a c t o r  to e x p e n d  s u b s t a n t i a l  s u m s  o f  m o n e y  to 

c o m p l e t e  t h e  w o r k  t h a t  s u b c o n t r a c t o r  h a s  u n d e r t a k e n  to p e r f o r m ,  
a n d ,  in a d d i t i o n ,  h a v e  t o  p a y  o u t  o f  i t s  p o c k e t  s o - c a l l e d  " w a g e s "  

o f  t h e  o w n e r s  o f  t h e  s u b c o n t r a c t o r  t h a t  d e f a u l t e d .  If t h a t  in 

f a c t  is t h e  l a w  o f  t h e  S t a t e  o f  A l a s k a ,  I s u s p e c t  t h e  s t a t e  a n d  
i t s  p o l i t i c a l  s u b d i v i s i o n s  a r e  g o i n g  to f i n d  it i n c r e a s i n g l y  

d i f f i c u l t  to o b t a i n  r e a s o n a b l e  b i d s  f r o m  c o n t r a c t o r s  to p e r f o r m  

t h e i r  p r o j e c t s .

Y o u r  i n q u i r y  i n t o  t h i s  m a t t e r  w o u l d  b e  v e r y  m u c h  a p p r e c i a t e d .  If 

Mr. S i l v e r t h o r n  is i n c o r r e c t l y  i n t e r p r e t i n g  t h e  l a w ,  p e r h a p s  h e  

s h o u l d  b e  s e t  s t r a i g h t .  If h e  is c o r r e c t l y  i n t e r p r e t i n g  it, 

o b v i o u s l y  t h e  l e g i s l a t u r e  n e e d s  to t a k e  s o m e  c o r r e c t i v e  a c t i o n .

J o e  L. H a y e s
M arch 2.'3r 1984
P a g e  Two

L  t'< H E n t e r p r i s e s ,  Inc .

c c :  A l l  L e g i s l a t i v e  M e m b e r s

G o v e r n o r  W i l l i a m  S h e f f i e l d
E n e l .



Enterpr ises bnc.

M a r c h  28, 1984

J a c k  C h e n o w e t h

O m b u d s m a n

S t a t e  o f  A l a s k a

P o u c h  W O  ( M a i l  S t o p :  3 0 0 0 )

J u n e a u , A K  9 9 8 1 1

Re :  D e p a r t m e n t  o f  L a b o r  W a g e  & H o u r s  v. L & H E n t e r p r i s e s

D e a r  Mr. C h e n o w e t h :

B r u c e  S i l v e r t h o r n ,  i n v e s t i g a t o r  f o r  t h e  W a g e  & H o u r  

A d m i n i s t r a t i o n ,  L a b o r  S t a n d a r d s  a n d  S a f e t y  D i v i s i o n  o f  t h e  

D e p a r t m e n t  o f  L a b o r  in A n c h o r a g e  h a s  i n i t i a t e d  a p r o c e e d  ir.a w h i c h  

h a s  r e s u l t e d  in t h e  A n c h o r a g e  S c h o o l  D i s t r i c t  w i t h h o l d i n g  r h e  s u m  

o f  $ 1 7 , 6 3 9 . 5 4  f r o m  m y  c o m p a n y ,  L & H E n t e r p r i s e s ,  In c . ,  in 

c o n n e c t i o n  w i t h  w o r k  w e  a r e  p e r f o r m i n g  o n  t h e  A n c h o r a g e  S e r v i c e -  

H a n s h e w  S p o r t s  C o m p l e x ,  F W A  1 1 8 3 - 0 2 5 .

B e c a u s e  o f  t h e  p r o c e s s  t h a t  Mr. Silvert.'.orn is e m p l o y i n g ,  a n d  

s o m e  o f  t h e  r a t i o n a l e  h e  is p r o c e e d i n g  u n d e r ,  I h e r e b y  r e q u e s t  

t h a t  y o u  i n v e s t i g a t e  t h i s  m a t t e r .  O n  o r  a o o u t  N o v e m b e r  18, 1 9 8 2 ,  
L & H E n t e r p r i s e s ,  I n c . ,  a s  g e n e r a l  c o n t r a c t o r ,  c o n t r a c t e d  w i t h  

t h e  M u n i c i p a l i t y  o f  A n c h o r a g e  S c h o o l  D i s t r i c t  for t h e  t u r n k e y  

c o n s t r u c t i o n  o f  t h e  S e r v i c e - H a n s h e w  S p o r t s  C o m p l e x .  O n  M a y  24, 
1 9 8 3 ,  L  & H s u b c o n t r a c t e d  w i t h  G r o u n d  U p  C o n s t r u c t i o n  f o r  c e r t a i n  

e x c a v a t i o n  w o r k ,  i n s t a l l a t i o n  o f  w a t e r  l i n e s ,  b a c k f i l l i n g ,  

c o m p a c t i n g ,  t e s t i n g  a n d  i n s p e c t i o n ,  f o r  a t o t a l  s u b c o n t r a c t  p r i c e  
O l $ 1 4 , 5 5 0 .  T h e  s u b c o n t r a c t  w a s  s i g n e d  b y  D e n n i s  T h o m a s ,  

r e f l e c t i n g  t h a t  h e  w a s  " c o - o w n e r "  o f  G r o u n d  U p  C o n s t r u c t i o n ,

T h i s  s u b c o n t r a c  w a s  s i g n e d  o n  J u n e  3, 1983.

In t h e  c o u r s e  o f  p e r f o r m a n c e  b y  G r o u n d  U p  C o n s t r u c t i o n ,  G r o u n d  U p  

d a m a q e d  u n d e r g r o u n d  u t i l i t y  l i n e s  a n d  e x i s t i n g  c o n c r e t e  c u r b i n g ,  
i m p r o p e r l y  c o m p a c t e d  a n d  f i l l e d  in t r e n c h e s ,  a n d  o t h e r w i s e  f a i l e d  

p r o p e r l y  to p e r f o r m  u n d e r  i t s  s u b c o n t r a c t .  A s  a r e s u l t ,  L & H 

b a c k  c h a r g e d  G r o u n d  U p  C o n s t r u c t i o n  t h e  s u m  o f  $ 1 2 , 2 9 0 . 2 0  to 
c o r r e c t  a n d  c o m p l e t e  G r o u n d  U p ' s  w o r k .

General Contractors/Design Build Services 

P.O. Box 111593/Anchorage, A laska 99511/Phone: (907) 349-2559

a u t l i o r i / c d  b u i l d e r  atlantic
•1 AbuiU inewMfrm .inr.



J a c k  C h e n o w e t h
M a r c h  28, 1934
P a g e  Two

A t  t h e  t i m e  t h a t  M r .  S i l v e r t h o r n  b e g a n  i n v e s t i g a t i n g  the m a t t e r ,  

a n d  n o t i f i e d  L & H o f  h i s  i n v e s t i g a t i o n ,  d u e  to t h e  s i z e  o f  t h e  
b a c k  c h a r g e ,  a n d  t h e  f a c t  t h a t  L  & H h a d  ~ o t  y e t  b e e n  p a i d  b y  t h e  

m u n i c i p a l i t y  for a p o r t i o n  o f  t h e  w o r k  c o v e r e d  b y  t h e  G r o u n d  U p  
s u b c o n t r a c t ,  L & H h a d  n o t  d i s b u r s e d  a n y  p a y m e n t  to G r o u n d  U p  
u n d e r  t h e  s u b c o n t r a c t .

In l a t e  N o v e m b e r ,  M r. S i l v e r t h o r n  w a s  in e o u c h  w i t h  L & n to 

a d v i s e  t h a t  he w a s  c o n d u c t i n g  a n  i n v e s t i g a t i o n  i n t o  a c l a i m  f o r  

u n p a i d  w a g e s  b e i n g  a s s e r t e d  b y  M r .  T h o m a s ,  G a r y  S t e r b a ,  t h e  o t h e r  

o w n e r  o f  G r o u n d  U p  C o n s t r u c t i o n ,  Ed G r a k o w s k v  a n d  A n d y  S t e r b a ,  a 
r e l a t i v e  o f  G a r y  S t e r b a .

A l t h o u g h  r e q u i r e d  b y  l a w  to p r o v i d e  t i m e l y  c e r t i f i e d  p a y r o l l s  

s w o r n  u n d e r  o a t h  in c o n n e c t i o n  w i t h  t h e  p r o j e c t  in q u e s t i o n ,  

G r o u n d  n o  C o n s t r u c t i o n  f a i l e d  to d o  s o. H o w e v e r ,  a t  s o m e  p o i n t  

a b o u t  t ' c o m m e n c e m e n t  o f  Mr. S i l v e r t h o r n 's i n v e s t i g a t i o n ,  G r o u n d  
U p  d i d  r b m i t  a b r e a k d o w n  i n d i c a t i n g  w h e n  e a c h  o f  t h e  f o u r  m e n  in 

q u e s t i o n  w o r k e d  o n  t h e  p r o j e c t  in q u e s t i o n ,  t h e  a m o u n t  th.\-v w e r e  

e n t i t l e d  to p e r  h o u r  a n d  t h e  a m o u n t  o f  h o u r s  t h e y  p u t  in, 
i n c l u d i n g  o v e r t i m e .

M r .  S i l v e r t h o r n  s e n t  t h i s  d o c u m e n t  to L ; ~ E n t e r p r i s e s ,  m :  

r e q u e s t e d  t h a t  w e  e v a l u a t e  it. O u r  s u p e r i n t e n d e n t  o n  t h e  

p r o j e c t ,  J u n i o r  R u s s e l l ,  d i d  c o m p a r e  t h e  " p a y r o l l "  d o c u m e n t s  
s u b m i t t e d  b y  G r o u n d  U p ,  a n d  p r o v i d e d  a n  a f f i d a v i t  d a t e d  
D e c e m b e r  16, 1983, a c o p y  o f  w h i c h  w a s  s e n t  to Mr. S i l v e r t n o r n .

In t h e  a f f i d a v i t ,  Mr. R u s s e l l  p o i n t s  o u t  t h a t  t h e r e  w e r e  m a n y  

g l a r i n g  e r r o r s  in t h e  j o b  l o g  a n d  t i m e  s h e e t s  s u b m i t t e d  to t h e  

d e p a r t m e n t  b y  G r o u n d  Up. F o r  e x a m p l e ,  t h o s e  r e c o r d s  c l a i m e d  

e i g h t  d a y s  o f  e m p l o y m e n t  f o r  a t r u c k  d r i v e r ,  w h e n  in f a c t  a t r u c k  
w a s  o n l y  u s e d  o n  a m a x i m u m  o f  f o u r  d i f f e r e n t  d a y s ,  for n o t  m o r e  
t h a n  o n e - h a l f  d a y  e a c h ,  f o r  a t o t a l  o f  t w o  f u l l  d a y s .

F u r t h e r m o r e ,  t h e  t i m e  s h e e t s  t u r n e d  in b y  G r o u n d  U p  in no w a y  
m a t c h e d  L  & H ' s  j o b  l o g .

Mr. R u s s e l l  a l s o  p o i n t e d  o u t  t h a t  G r o u n d  U p  e n t e r e d  a s e p a r a t e
c o n t r a c t  w i t h  t h e  s c h o o l  d i s t r i c t  to p e r f o r m  s o m e  r e p a i r s  to a 

b r o k e n  p i p e ,  w h i c h  w a s  n o t  p a r t  o f  t h e  s u u - o n t r a c t  w i t h  L & H, 

a n d  w h i c h  m i g h t  h a v e  a c c o u n t e d  for a p o r t i o n  o f  t h e  t i m e  c l a i m e d  

b y  G r o u n d  U p  e m p l o y e e s  in c o n n e c t i o n  w i t h  t h e  S e r v i c e - H a n s h e w  

p r o j e c t .  O f  c o u r s e ,  t h a t  w a s  n o t  t h e  r e s p o n s i b i l i t y  o f  L & H.

F i n a l l y ,  h e  p o i n t e d  o u t  t h a t  A n d y  G t e r b a  w a s  n e v e r  o n  t h e  j o b ,

n o t w i t h s t a n d i n g  t h e  i n d i c a t i o n  o f  t h e  t i m e  s h e e t s  p r o v i d e d  b y
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G r o u n d  U p .  F u t h e r m o r e ,  h e  p o i n t e d  o u t  t h a t  Ed G r a k o w s k y  a n d  G a r y  

S t e r b a  b o t h  w e r e  l i s t e d  a s  o p e r a t o r s  o f  e q u i p m e n t  o n  t h e  s a m e  

d a y ,  a n d  w e r e  c l a i m i n g  e i g h t  h o u r s  a p i e c e ,  o r  a c o m b i n a t i o n  o f  

16 h o u r s  a s  o p e r a t o r s  o n  t h e  s a m e  p i e c e  o f  e q u i p m e n t  o n  t h e  s a m e  

d a y .  T h e y  o n l y  h a d  o n e  b a c k h o e ,  a n d  b e t w e e n  t h e m ,  d u r i n g  a 

s t r a i g h t  t i m e  d a y ,  c o u l d  n o t  h a v e  g o t t e n  in m o r e  t h a n  an 
a g g r e g a t e  o f  e i g h t  h o u r s .

T h e s e  a n d  o t h e r  s u b s t a n t i a l  d i s c r e p a n c i e s  w e r e  p r o m p t l y  m a d e  
k n o w n  to Mr. S i l v e r t h o r n .

N e v e r t h e l e s s ,  b a s e d  u p o n  t h e  t i m e  s h e e t s  s u b m i t t e d  b y  G r o u n d  U p  

C o n s t r u c t i o n ,  o n  D e c e m b e r  22, 1 9 8 3 ,  J e a n e  M o r g a n ,  Mr.

S i l v e r t h o r n 's s u p e r v i s i n g  i n v e s t i g a t o r ,  s e n t  a l e t t e r  to the 

s c h o o l  d i s t r i c t  i n s t r u c t i n g  t h e  s c h o o l  d i s t r i c t ,  p u r s u a n t  to 
A . S .  3 6 . 0 5 . 0 7 0 ( c )  to w i t h h o l d  $ 1 3 , 1 2 9  f r o m  L  & H E n t e r p r i s e s '  

c o n t r a c t .  T h e r e a f t e r ,  in F e b r u a r y  1 9 8 4 ,  Mr. S i l v e r t h o r n  r e c e i v e d  

a n e w  " c e r t i f i e d  p a y r o l l "  p r o v i d e d  b y  G a r y  S t e r b a  o f  G r o u n d  U p  
C o n s t r u c t i o n .  Mr. S t e r b a  a p p a r e n t l y  i n f o r m e d  h i m  t h a t  t h e  f i r s t  

r e p o r t  w a s  e r r o n e o u s ,  b u t  t h e  s e c o n d  r e p o r t ,  a f t e r  c o n s i d e r i n g  

Mr. R u s s e l l ' s  a f f i d a v i t ,  w a s  m o r e  a c c u r a t e .  A  c o p y  o f  t h a t  w a s  

s e n t  to L  & H  E n t e r p r i s e s .  T h a t  s o - c a l l e d  " c e r t i f i e d  p a y r o l l "  

w a s  n o t  c e r t i f i e d ,  w a s  n o t  p r e s e n t e d  u n d e r  o a t h ,  n o r  w a s  it 

s i g n e d  b y  Mr. S t e r b a  o r  a n y o n e  e l s e .  It r a d i c a l l y  d e p a r t e d  f r o m  
t h e  e a r l i e r  " c e r t i f i e d  p a y r o l l "  t h a t  G r o u n d  U p  h a d  s u b m i t t e d  to 

t h e  D e p a r t m e n t  o f  L a b o r ,  a n d  a s  a r e s u l t  o f  it, M s. M o r g a n  s e n t  a 

n e w  l e t t e r  to t h e  s c h o o l  d i s t r i c t  o n  J a n u a r y  31, 1 9 8 4  i n s t r u c t i n g  
t h e  s c h o o l  d i s t r i c t  to w i t h h o l d  a n  e v e n  l a r g e r  s u m ,  $ 1 7 , 6 3 9 . 5 4 ,  

f r o m  L  & H ' s  c o n t r a c t .

M y  a t t o r n e y ,  S t e p h e n  S. D e L i s i o ,  o n  F e b r u a r y  21, 1 9 8 4 ,  s p o k e  w i t h  

M r .  S i l v e r t h o r n  a b o u t  t h e  d o c u m e n t  w e  h a d  n o w  b e e n  p r o v i d e d  a s  

t h e  l a t e s t  " c e r t i f i e d  p a y r o l l "  o f  G r o u n d  U p  C o n s t r u c t i o n .  Mr. 

S i l v e r t h o r n  a d v i s e d  Mr. D e L i s i o  t h a t  it w a s  n e i t h e r  s i g n e d  n o r  

s w o r n  to b y  Mr. S t e r b a  o r  a n y o n e  e l s e ,  s i n c e ,  b y  s i g n i n g  it, t h e y  

w o u l d  b e  r e p r e s e n t i n g  t h a t  t h e  w a g e s  h a d  b e e n  p a i d ,  w h e n  t h e  

w a g e s  h a d  n o t  b e e n  p a i d .  A p p a r e n t l y  n o  w a g e s  w h a t e v e r  w e r e  p a i d  
to a n y  o f  t h e  f o u r  m e n  in q u e s t i o n ,  i n c l u d i n g  t h e  t w o  o w n e r s ,

G a r y  S t e r b a  a n d  D e n n i s  T h o m a s .  Mr. D e L i s i o  t h e n  r e q u e s t e d  Mr. 
S i l v e r t h o r n  to o b t a i n  a n  a f f i d a v i t  f r o m  s o m e o n e  at G r o u n d  Up 

C o n s t r u c t i o n  t o  t h e  e f f e c t  t h a t  t h e  i n f o r m a t i o n  c o n t a i n e d  in t h e  

m o s t  r e c e n t  d o c u m e n t s  s u b m i t t e d  b y  G r o u n d  U p  w a s  a c c u r a t e .  M r. 
S i l v e r t h o r n  i n d i c a t e d  t h a t  he s h o u l d  b e  a b l e  e a s i l y  to d o  so.
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H o w e v e r ,  a m o n t h  e l a p s e d  a f t e r  t h a t  c o n v e r s a t i o n ,  b e f o r e  w e  w e r e  
p r o v i d e d  s u c h  a f f i d a v i t  o r  f u r t h e r  d o c u m e n t a t i o n  f r o m  M r. 

S i l v e r t h o r n  o r  a n y o n e  e l s e .  It f i n a l l y  a r r i v e d  M a r c h  22, 1984, 
a n d  a c o p y  i s  e n c l o s e d .

Mr. S i l v e r t h o r n  a s k e d  L & H to m a k e  a n  a n a l y s i s  o f  t h e  s e c o n d  

p a y r o l l  d o c u m e n t  f r o m  G r o u n d  U p ,  b u t  w e  a d v i s e d  h i m  t h a t  J u n i o r  

R u s s e l l ,  t h e  s u p e r i n t e n d e n t  w h o  w o u l d  h a v e  to d o  t h e  a n a l y s i s ,  

w a s  t r a v e l i n g  in t h e  L o w e r  48 S t a t e s ,  a n d  w a s  n o t  e x p e c t e d  b a c k  

u n t i l  a p p r o x i m a t e l y  M a y .  W e  d o  n o t  h a v e  c o n t a c t  w i t h  Mr. R u s s e l l  
d u r i n g  t h e  w i n t e r  m o n t h s ,  w h e n  h e  i s  o f f  d u t y ,  a n d ,  a l t h o u g h  w e  

h a v e  m a d e  a t t e m p t s  to l o c a t e  h i m ,  w e  h a v e  n o t  y e t  d o n e  so. 

A c c o r d i n g l y  w e  h a v e  n o t  b e e n  a b l e  to f u r t h e r  a n a l y z e  G r o u n d  U p ' s  
m o s t  r e c e n t  r e c o n s t r u c t i o n  o f  t h e  t i m e  i t s  p e r s o n n e l  a l l e g e d l y  

w o r k e d  o n  t h e  p r o j e c t  e x c e p t  a s  p r e v i o u s l y  d o n e  b y  J u n i o r  

R u s s e l l .  Of c o u r s e ,  M r .  R u s s e l l ' s  c r i t i q u e  w a s  t h e n  i n t o  a c c o u n t  
b y  G r o u n d  U p  in r e w o r k i n g  i t s  a n a l y s i s .

A l t h o u g h  t h e  r e g u l a t i o n s  u n d e r  w h i c h  Mr. S i l v e r t h o r n  is o p e r a t i n g  
e n t i t l e  L & H E n t e r p r i s e s  to a f u l l  h e a r i n g ,  a n d  a n  o p p o r t u n i t y  

t o  e x a m i n e  t h e  e v i d e n c e  s u p p o r t i n g  t h e  W a g e  & H o u r ' s  i n s t r u c t i o n s  

to t h e  s c h o o l  d i s t r i c t  to w i t h h o l d  f u n d s  f r o m  L & H, a n d  a l t h o u g h  

L & H h a s  r e q u e s t e d  a n  o p p o r t u n i t y  f o r  s u c h  a h e a r i n g ,  n o n e  h a s  

y e t  b e e n  m a d e  a v a i l a b l e ,  a l t h o u g h  t h e  m a t t e r  h a s  b e e n  u n d e r  

i n v e s t i g a t i o n  n e w  f o r  m o r e  t h a n  f o u r  m o n t h s ,  a n d  a s u b s t a n t i a l  
s u m  o f  m o n e y  h a s  b e e n  w i t h h e l d  f r o m  L  & H b y  t h e  s c h o o l  d i s t r i c t  

f o r  m o r e  t h a n  t h r e e  m o n t h s .

F u r t h e r m o r e ,  a n d  e v e n  m o r e  i n c r e d i b l y ,  M r. S i l v e r t h o r n  t a k e s  t h e  

p o s i t i o n  t h a t  t h e  t w o  o w n e r s  o f  t h e  c o m p a n y ,  G a r y  S t e r b a  and 

D e n n i s  T h o m a s ,  a r e  e n t i t l e d  to b e  p a i d  t h e i r  w a g e s  b y  L & H 
E n t e r p r i s e s ,  d u e  to t h e  f a i l u r e  o f  G r o u n d  U p  C o n s t r u c t i o n  to d o  

s o ,  j u s t  a s  a n y  o f  t h e  e m p l o y e e s  o f  t h a t  c o m p a n y  m i g h t  b e  

e n t i t l e d  u n d e r  t h e  l a w .  O f  t h e  $ 1 7 , 6 3 9 . 5 4  b e i n g  w i t h h e l d  f r o m  

L & H E n t e r p r i s e s  b y  t h e  s c h o o l  d i s t r i c t ,  o n  i n s t r u c t i o n s  o f  t h e  

D e p a r t m e n t  o f  L a b o r ,  $ 1 0 , 6 1 8 . 1 6  is w i t h h e l d  o n  b e h a l f  o f  G a r y  

S t e r b a  a n d  D e n n i s  T h o m a s .

U n d e r  t h i s  a r r a n g e m e n t ,  a l t h o u g h  M r. T h o m a s  a n d  M r. S t e r b a ,  as 

o w n e r s  o f  t h e  G r o u n d  Up C o n s t r u c t i o n  C o m p a n y  p r o p r i e t o r s h i p ,  
b r e a c h e d  t h e i r  c o n t r a c t  w i t h  L & H E n t e r p r i s e s ,  e n t i t l i n g  L & H 

to b a c k  c h a r g e  a l m o s t  t h e  f u l l  a m o u n t  o f  t h e  c o n t r a c t  p r i c e  

o r i g i n a l l y  n e g o t i a t e d  b e t w e e n  t h e  p a r t i e s ,  t h e s e  m e n  w i l l  be a b l e  
t o  t a k e  a s u m  o f  m o n e y  r e p r e s e n t i n g  a l m o s t  t h r e e - q u a r t e r s  of
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t h e i r  c o n t r a c t  p r i c e  in t h e  f o r m  o f  w a g e  c l a i m s  f r o m  L s H 

E n t e r p r i s e s ,  if Mr. S i l v e r t h o r n  h a s  h i s  w a y .  T h i s  n o t w i t h ­

s t a n d i n g  G r o u n d  U p ' s  b r e a c h  o f  c o n t r a c t  a n d  the b a c k  c h a r g e  t h a t  

a l m o s t  e q u a l s  t h e  f u l l  a m o u n t  o f  t h e  c o n t r a c t  p r i c e ,  d u e  to t h a t  

b r e a c h .  M r .  S i l v e r t h o r n  is o p e r a t i n g  o n  t h e  p r e m i s e  t h a t  h i s  

D i v i s i o n ' s  f u n c t i o n  is to r e c o v e r  w a g e s  f o r  o w n e r s  o f  

s u b c o n t r a c t o r s  w h o  p e r f o r m  w o r k  o n  t h e  j o b  t h e m s e l v e s ,  n o t w i t h ­

s t a n d i n g  t h e i r  f a i l u r e  to p e r f o r m  t h e  p r o j e c t  c o r r e c t l y ,  t i m e l y  
o r  e c o n o m i c a l l y .

He a l s o  m a k e s  t h e  r a t h e r  u n u s u a l  a r g u m e n t  t h a t ,  b e c a u s e  D e n n i s  
T h o m a s  n o w  c l a i m s  h e  w a s  n o t  a n  o w n e r  o f  G r o u n d  Up C o n s t r u c t i o n  

f o r  t h e  p u r p o s e  o f  t h i s  p r o j e c t ,  T h o m a s  s h o j l d  n o t  b e  t r e a t e d  as 

a s  o w n e r ,  in a n y  e v e n t ,  b u t  j u s t  a s  a n o t h e r  e m p l o y e e .  T h i s  

n o t w i t h s t a n d i n g  t h e  f a c t  t h a t  he h a s  v e r i f i e d  t h a t  M r .  T h o m a s  

s i g n e d  t h e  s u b c o n t r a c t  in q u e s t i o n  a n d  i d e n t i f i e d  h i m s e l f  o n  t h a t  

c o n t r a c t ,  w h e n  he s i g n e d  it, a s  w e l l  a s  o t h e r w i s e  d u r i n g  -.he 
c o u r s e  o f  t h e  p r o j e c t  t o  L & H E n t e r p r i s e s  p e r s o n n e l ,  a s  i 
c o - o w n e r  o f  G r o u n d  U p  C o n s t r u c t i o n .

I a m  d e e p l y  a l a r m e d  a t  t h e  r a t h e r  b i z a r r e  d i r e c t i o n  t h a t  t h i s  

w a g e  c l a i m  i n v e s t i g a t i o n  h a s  t a k e n  b y  M r. S i l v e r t h o r n  a n d  t.ne 
D e p a r t m e n t  o f  L a b o r .  I d o  n o t  f e e l  t h a t  L £ H h a s  b e e n  dealt 
w i t h  f a i r l y  o r  r e a s o n a b l y  in t h e  m a t t e r .  Mr. S i l v e r t h o r n  h a s  
c o m p e l l e d  t h e  s c h o o l  d i s t r i c t  to w i t h h o l d  v e r y  s u b s t a n t i a l  sums 
o f  m o n e y  f r o m  m y  c o m p a n y ,  b a s e d  u p o n  i n f o r m a t i o n  w h i c h  w a s  
s u s p e c t  to s a y  t h e  l e a s t  in t h e  f i r s t  i n s t a n c e  a n d  h a s  b e e n  e v e n  

m o r e  s u s p e c t  w h e n  u h e  f i r s t  p r e s e n t a t i o n  w a s  s o  s u b s t a n t i a l l y  

i m p e a c h e d  b y  Mr. R u s s e l l ' s  a n a l y s i s ,  t h a t  a s e c o n d  p r e s e n t a t i o n  

h a d  to b e  m a d e  b y  G r o u n d  U p .  U n t i l  M a r c h  20, 1984, n o n e  o f  t h e s e  

d o c u m e n t s  f r o m  G r o u n d  U p  h a v e  e v e r  b e e n  s i g n e d  o r  s u b m i t t e d  u n d e r  

o a t h ,  s o  t h a t  t h e r e  c o u l d  be r e c o u r s e  a g a i n s t  t h e  p e r s o n s  

r e s p o n s i b l e  f o r  p r e p a r i n g  t h e m  if o n e  c o u l d  e v e n t u a l l y  p r o v e  t h a t  
t h e  d o c u m e n t s  w e r e  r a i s e ,  a n d  t h a t  t h e  a u t h o r s  w e r e  

m i s r e p r e s e n t i n g  t h e  f a c t s .  N o n e t h e l e s s ,  Mr. S i l v e r t h o . n  h a s  

p r o c e e d e d  o n  t h i s  d o c u m e n t a t i o n  a s  if t h e  i n f o r m a t i o n  w a s  H o l y  

W r i t .

F u r t h e r m o r e ,  Mr. Si I v o r  t h o r n ' s  a t t e m p t  to c o l l e c t  w a g e s  f o r  
o w n e r s  o f  t h e  c o m p a n y  is g r o s s l y  i n a p p r o p r i a t e .  O u r  a t t o r n e y  h a s  

u r g e d  h i m  to c o n s u l t  w i t h  the A t t o r n e y  G e n e r a l ' s  o f f i c e  in t h i s  

r e g a r d ,  a n d  a l t h o u g h  h e  s a y s  h e  h a s ,  h e  h a s  n e v e r  s h o w n  a n y t h i n g  

to o u r  a t t o r n e y  t h a t  w o u l d  i n d i c a t e  t h a t  s u c h  a c o n s u l t a t i o n  h a s  

b e e n  h a d  o r  t h a t  t h e  D e p a r t m e n t  o f  L a w  w a s  f u l l y  a p p r i s e d  o f  t h e



J a c k  C h e n o w e t h
Ma rch 28, 1984
P a g e  Six

i s s u e s  in q u e s t i o n .  If t h e  D e p a r t m e n t  o f  L a b o r  is g o i n g  to 
p u r s u e  a p o l i c y  to p a y  w a g e s  to o w n e r s  o f  s u b c o n t r a c t o r s  w h o  

f a i l e d  to f u l f i l l  t h e i r  c o n t r a c t  o b l i g a t i o n s  o n  p u b l i c  p r o j e c t s ,  

t h e  w h o l e  u n d e r p i n n i n g  o f  t h e  f r e e  e n t e r p r i s e  s y s t e m  in A l a s k a  
w i l l  b e  j e o p a r d i z e d ,  p a r t i c u l a r l y  a s  t h e y  r e g a r d  p u b l i c  w o r k s .

H o w  c a n  a n y  r e s p o n s i b l e  c o n t r a c t o r  a f f o r d  to i n v o l v e  h i m s e l f  w i t h  

a p u b l i c  c o n t r a c t  in A l a s k a ,  g o v e r n e d  b y  t h e s e  A l a s k a  s t a t u t e s ,  

w h e r e  h e  m a y  b e  c o m p e l l e d  to p a y  t h e  b u l k  i f  n o t  a l l  o f  t h e  

c o n t r a c t  p r i c e  to a d e f a u l t i n g  s u b c o n t r a c t o r  t h r o u g h  t h a t  

s u b c o n t r a c t o r ' s  p e r s o n a l  w a g e  c l a i m s ?

As I u n d e r s t a n d  t h e  l a w  t h a t  Mr. S i l v e r t h o r n  is a t t e m p t i n g  to 

e n f o r c e ,  it is a i m e d  a t  s e e i n g  to it t h a t  w a g e s  o f  h i r e d  
e m p l o y e e s  o n  p u b l i c  w o r k s '  p r o j e c t s  a r e  p a i u  b y  s o m e o n e  - if n o t  

b y  t h e  e m p l o y e r ,  t h e n  b y  o n e  o f  t h e  u p p e r  t i e r  c o n t r a c t o r s  f r o m  

t h e  p u b l i c  f u n d s  o n  t h e  p r o j e c t .  H o w e v e r ,  M r .  S i l v e r t h o r n  

a t t e m p t s  to c a r r y  t h e  m a t t e r  o n e  s t e p  f u r t h e r  a n d  w i t h h o l u  f u n d s  

f r o m  us o f  w h i c h  a p p r o x i m a t e l y  t w o - t h i r d  a r e  for t he b e n e n t  o f  

t h e  o w n e r s  o f  t h e  d e f a u l t i n g  c o n t r a c t o r .

F u r t h e r m o r e ,  a l t h o u g h  o u r  a t t o r n e y  h a s  i n q u i r e d  o f  Mr.

S i l v e r t h o r n  r e g a r d i n g  h i s  i n t e n t  to p r o s e c u t e  G r o u n d  U p  for its 
o b / i o u s  v i o l a t i o n s  o f  t h e  lav/ r e q u i r i n g  it to f i l e  c e r t i f i e s  

p a y r o l l s  o n  a t i m e l y  b a s i s  a n d  to p a y  i t s  e m p l o y e e s  an r e q u i r e d  

b y  l a w ,  Mr. S i l v e r t h o r n  h a s  i n d i c a t e d  t.nac h i s  o n l y  p u r p o s e  .a 
the i n v e s t i g a t i o n  is to e x t r a c t  f u n d s  w i t h  w h i c h  to p a y  t h e  *. >ur 
mer. i n v o l v e d ,  i n c l u d i n g  t h e  t w o  o w n e r s .  T h i s  s e e m s  to ne a 

s e v e r e  l a p s e  o n  t h e  p a r t  o f  t h e  D e p a r t m e n t  o f  L a b o r  in p u r s u i n g  
a n d  p r o s e c u t i n g  o b v i o u s  w r o n g d o e r s  u n d e r  t he l a w .  E s s e n t i a l l y  
w h a t  t h e  d e p a r t m e n t  is a t t e m p t i n g  t o  d o  is to s h i f t  to L & H 

E n t e r p r i s e s ,  I n c . ,  a b l a m e l e s s  g e n e r a l  c o n t r a c t o r ,  t h e  f i n a n c i a l  
b u r d e n  o f  a d e f a u l t i n g  s u b c o n t r a c t o r  f o r  p a y m e n t  n o t  o n l y  o f  

w a g e s ,  b u t  a l s o  l o s s  p r o f i t s ,  e t c .

I w o u l d  v e r y  m u c h  a p p r e c i a t e  it if y o u  w o u l d  l o o k  i n t o  t h e  

m a t t e r ,  a n d  a d v i s e  m e  o f  y o u r  c o n c l u s i o n s .  I a m  e n c l o s i n g  

h e r e w i t h  c o p i e s  o f  d o c u m e n t s  t h a t  m a y  b e  o f  h e l p  to y o u  in y o u r  
i n v e s t i g a t i o n ,  i n c l u d i n g  t h e  t w o  s o t s  o f  t i m e  r e c o r d s  r e c e i v e d  

f r o m  G r o u n d  U p  C o n s t r u c t i o n  b y  t h e  D e p a r t m e n t  o f  L a b o r ,  a c o p y  o f  

J u n i o r  R u s s e l l ' s  a f f i d a v i t  r e g a r d i n g  t h e  f i r s t  s e t ,  M s .  M o r g a n ' s  
l e t t e r s  to t h e  s c h o o l  d i s t r i c t  o f  D e c e m o e r  22, 1 9 8 3  a n d  

J a n u a r y  31, 1984, a n d  m y  a t t o r n e y ' s  l e t t e r s  to Mr. S i l v e r t h o r n  

d a t e d  D e c e m b e r  22, 1 9 8 3 ,  F e b r u a r y  6 , 1 9 8 4  a n d  M a r c h  20, 1 9 8 4 .



J a c k  C h e n o w e t h
M a r c h  28, 1984
P a g e  Seven

A l s o  e n c l o s e d  is a c o p y  o f  M r. S i l v e r t h o r n ' s  l e t t e r  to L s H 
E n t e r p r i s e s  o f  J a n u a r y  31, 1 9 8 4 .

If w e  c a n  p r o v i d e  y o u  w i t h  a n y  f u r t h e r  i n f o r m a t i o n  in r e g a r d  to 
t h i s  m a t t e r ,  w e  w i l l  b e  h a p p y  to d o  s o.



E n t e r p r i s e s  I n c .

July 22, 1933

Ground Up Construction 
7821 Sandy Place 
Anchorage, AK 99507

Gentlemen,

This letter is to inform you that as of this date, L & H Enter­
prises has not received a copy of your certified payroll records 
for the Service Hanshew Sports Complex project.

Furthermore, our accounting office has checked with the Alaska 
Department of Labor and they too, have not: received the required 
reports.

Unless this information is forwarded in its entirety to L 1 H 
Enterprises' accounting department by the completion of your scope 
of this project, we will be forced to withhold all payments for 
this work, pending to audit by the Department of Labor.

You immediate cooperation on this matter is necessary.

Sincerely,

L & H ENTERPRISES, INC.

Robert E. Kirkman 
Project Manager

cc: Len Hannaman
Jim Stonebraker 
JR Russell 
Carol Skinner 
Judy Zundel

General Contractors'Der.icjn fimld Cervices 
P.O. B o x  1 1 1593/Anchor age, Alaska 99511/Phone: (907) 349-2559
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ENTERPRISES SMC.

November 18, 1983

Ground Up Construction 
707 N Bunn
Anchorage, AK 99508 

Gentlemen:

In response to your recent phone calls, we at L & H Enterprises 
have enclosed a summary of all backcharges against your company 
herein.

Since our last meeting, there has been a significant increase 
in the charges due to corrective measures taken, to repair the 
problems created by your original work.

Your performance on this job was entirely inadequate, and caused 
us time and monetary losses far in excess of chat documented 
herein. Furthermore the legal jeaporcy that you placed L a K 
Enterprises in with your non - OSHA approved trenching practices 
is unexcusable.

In addition we at L St H Enterprises have had a lien placed on 
your contract by Tope Equipment for a sum of $22,423.84 
and any left over funds from your contract with us must be 
turned over to Tope Equipment immediately. Please note copy 
of lien enclosed.

Furthermore, our bookkeeper, Judy Zundel, has had a conversation 
with the Alaska Department of Labor regarding your claim against 
L & H Enterprises, Inc. for employee wages. She was told that 
your claim was invalid since the claimants were both co-owners 
of Ground Up Construction. That includes Mr. Denny Thomas who 
represented himself as a co-owner at the time he signed the 
contract.

In summation I will comment that in my entira construction career 
I have never had a subcontractor perform as badly, and with as 
little concern for the overall project as your firm so did.

General Comractors/Desiqn Build Services 

P.O. Box 1 1 1593/Anchorage. Alaska 99511/Phone: (907) 349-2559

a u t h o r i z e d  b u i l d e r  atlantic



Letter to Ground\ Construction 
November IS, 1983 
Page two

Please direct any future communication in the form of type- 
written letter to the attention of Mr. Len Hannaman.

Sincerely,

Robert E . Kirkman 
Project Manager

Enclosure

REK/ys



^ N T E B P R I S E S  3NC.

November 15, 1983 
SERVICE HANSHEW SPORTS COMPLEX PROJECT

BAGKCHARGES - Ground Up Construction

8/29 Alagco 97113 $ 215.51
7/15 Kenai Supply 233064 148.60

- JR Russell 9781 [82,.34]
7/18 Central Plumbing 1377 103.75
6/30 Central Plumbing 1356 100.00
7/07 Central Plumbing 4^144 1,895.10
7/07 Central Plumbing 150148 1,245.05
6/30 Kenai Supply 233056 329.86
6/28 Kenai Supply 232812 92.84
8/27 Alagco 97094 404.64
6/14 Central Plumbing -3614 164.05
9/19 Summit Paving 513 1.283.00
9/30 Shelton Electric 1148 3 ,336 . 50
9/07 Stephans Too.l RentaL 65301 30.00
8/26 Alagco 97079 65.57

Total

LABOR
Invoice Charges 

Man Hours:

$9,337.13

7/21 Christianson 2
7/22 Christianson 2
7/20 Christianson 2
7/19 Christianson 2
8/27 Christianson 6-‘j (Overtime)
6/30 Brown 1
8/29 Remsen 5

General Contractors/Desiqn Build Services 
P.O. Box 111593/Anchorage. A laska 99511/Phone: (907) 349-2559

a u t h o r i z e d  b u i l d e r  atlantic
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Backcharges to Gro'- .d Up Construction 
November 15, 1983
Page two

8/31

8/29

8/31

8/30

Remsen

Christianson

Christianson

Christianson

2 h  

5

36 hours 3 
37.50/hr = $ 1,350.00

Subtotal

15% Overhead

Total Due
to L & H Enterprises

10,687.13 

1.603.07

$12,290.20



November 8, 1983

M r .  B r u c e  S i l v e r t h o r n  

S t a t e  o f  A l a s k a  

D e p a r t m e n t  o f  L a b o r  

3 3 0 1  E a g l e

A n c h o r a g e ,  A K  9 9 5 0 3

Re: G r o u n d  U p  C o n s t r u c t i o n

S e r v i c e  H a n s h e w  S p o r t s  C o m p l e x

G e n t l e m e n :

A t t a c h e d  y o u  w i l l  f i n d  a  c o p y  o f  o u r  s u b c o n t r a c t  w i t h  G r o u n d - U p  

C o n s t r u c t i o n ,  w h e r e  y o u  w i l l  s e e  t h a t  D e n n y  T h o m a s  r e p r e s e n t e d  
h i m s e l f  to u s  a C o - o w n e r  o f  h i s  c o m p a n y .

S e c o n d l y ,  I h a v e  e n c l o s e d  a  m e m o r a n d i m  f r o m  B o b  K i r k m a n ,  jur 

p r o j e c t  m a n a g e r  f o r  t h ’. j o b ,  s h o w i n g  s o m e  o f  t h e  p r o b l e m s  

w h i c h  w e r e  c a u s e d  b y  G r o u n d - U p  C o n s t r u c t i o n .

I f  y o u  n e e d  f u r t h e r  i n f o r m a t i o n ,  d o  n o t  h e s i t a t e  t o  c o n t a c t  m e .

S i n c e r e  i y ,

L  & H  E N T E R P R I S E S ,  INC,

X)

y
. ^  “' J i m  S t o n e b r a k e r

'y G e n e r a l  M a n a g e r

E n c l o s u r e

J S / y s

General ContrncMrs/Dosiqn Umld Services 

P.O. B o x  111593/Anchorage. Alaska 99511/Phone: (907) 349-2559



INTER office memo

Date: September 30, 1983

To: Jim Stonebraker

From: Bob Kirkman

Re: Service Hanshew Sports Complex Ground Up Construction

I advise that all payments to Ground Up Constructs in be withheld 

pending back-charges incurred in the following areas:

1 .

2 .
3.

b.

Damage to underground utility lines 

Damage to existing concrete curbing

Improper compaction and non-spec fill material in trenche. 

Charges for plumbing equipment and accessories purchased 

on L a H Enterprises account

Additional supervision, labor and management charges

The above mentioned items, along with any ad-..:.ti 

are currently beina itemised for an accurate :.z

r.ai back charces, 

ocur.tina.

In addition, serious consideration should be given to the project 

delays incurred through Ground Up's mismanagement of their scope 

of the work, and the resulting dollar impact suffered by L & H 

Enterprises therein.

Robert E. Kirkman 

Project Manager



E n t e r p r i s e s  I n c .

S U B C O N T R A C T

T H I S  S U B C O N T R A C T ,  m a d e  a n d  e n t e r e d  i n t o  a s  o f  t h i s  24

d a y  o f  H ay___________________________ , 1 9  83______ , b y  a n d  b e t w e e n

L  & K  Enterprises, Inc.

w h o s e  m a i l  a d d r e s s  i s

P.O. B o x  111593 

Anchorage, A K  99511

h e r e i n a f t e r  c a l l e d  " C o n t r a c t o r " ,  a n d

Ground Up C o n s t r u c t i o n

h e r e i n a f t e r  c a l l e d  " S u b c o n t r a c t o r " ,  w h o s e  m a i l  a d d r e s s  is

639 W e s t e r n  D r i v e  

Anchorage, A K  99501

W I T N E S S E T H

W H E R E A S ,  C o n t r a c t o r  e n t e r e d ,  o r  is a b o u t  tc e n t e r  I n t o  a

c o n t r a c t ,  N u m b e r e d  C - 2 0 3 9 7 _____________________________________________________ ,

a n a  d a t e d  Ncverbs ' 18, 1983 , w i t h

M u n i c i p a l i t  o f  A n c h o r a g e

h e r e i n a f t e r  c a l l e d  " O u t e r " , f o r  t h e  p e r f o r m a n c e  o f  c e r t a i n  w o r k  

a c c o r d i n g  t o  t h e  t e r m s  a n d  c o n d i t i o n s  o f  s a i d  c o n t r a c t  a n d  t h e  

g e n e r a l  s p e c i f i c a t i o n s  a n d  s u p p l e m e n t s  t o  t h e  s p e c i f i c a t i o n s ,  

a d d e n d a ,  g e n e r a l  a n d  s p e c i a l  p r o v i s i o n s  a n d  c o n d i t i o n s ,  p l a n s ,  

d r a w i n g s ,  b i d  s c h e d u l e ,  m a p s  a n d  o t h e r  d o c u m e n t s  m a d e  a p a r t  

t h e r e o f ,  a n d  a l l  c h a n g e  o r d e r s  o r  a m e n d m e n t s  t h e r e t o ,  a l l  o f  

w h i c h  a r e  h e r e i n  c o l l e c t i v e l y  r e f e r r e d  t o  a s  t h e  " G e n e r a l  

C o n t r a c t " ,  s a i d  w o r k  u n d e r  t h e  G e n e r a l  C o n t r a c t  b e i n g  g e n e r a l l y  
d e s c r i b e d  a s  f o l l o w s :

T u r n k e y  c o n s t r u c t i o n  o f  tb_j S e r v i c e  H a n s h e w  S p orts Complex.

Ge'vrn l CentracJc.'T'RcT.ign Build Services 
P.O. Box 11 l5D 3 .A ncho :ano , A laska  99511/Phone: (907) 349-2559



and,

brlnr-sr-S, t h e  p a r t i e s  a r e  d e s i r o u s  o f  e n t e r i n g  i n t o  a s u b c o n t r a c t  

w h e r e b y  S u b c o n t r a c t o r  s h a l l  u n d e r t a k e  t h e  p e r f o r m a n c e  o f  a  p a r t  

or t h e  w o r k  to b e  d o n e  u n d e r  t h e  G e n e r a l  C o n t r a c t ,  o n  t h e  t e r ^ s  

a n d  c o n d i t i o n s  h e r e i n  s t a t e d ;

N O W ,  T H E R E F O R E ,  t h e  p a r t i e s  h e r e t o ,  i n  c o n s i d e r a t i o n  o f  t h e  

m u t u a l  p r o m i s e s  a n d  c o n d i t i o n s  h e r e i n  c o n t a i n e d ,  d o  h e r e b y  a g r e e ,  

o n e  w i t h  t h e  o t h e r ,  a s  f o l l o w :

I____________W O R K  T O  B E  P E R F O R M E D

T h e  s u b c o n t r a c t o r  a g r e e s  t o  f u r n i s h  a l l  m a t e r i a l s ,  l a b o r ,  t o o l s ,  

e q u i p m e n t ,  s u p e r v i s i o n ,  s u p p l i e s ,  a n d  o t h e r  t h i n g s ,  u n l e s s  o t h e r w i s e  

p r o v i d e d  h e r e i n ,  n e c e s s a r y  o r  r e q u i r e d  t o  p e r f o r m ,  a n d  t o  p e r f o r m  

f u l l y  a n d  c o m p l e t e l y ,  a t  t h e  p r i c e  o r  p r i c e s  s e t  o u t  h e r e i n ,  a l l  

t h a t  p o r t i o n  o f  t h e  w o r k  r e q u i r e d  t o  b e  d e n e  b y  C o n t r a c t o r  u n d e r  

t h e  G e n e r a l  C o n t r a c t  d e s c r i b e d  a s  f o l l o w s :

I tern 

No.

1
nA-

3

4

5

6
7

8
Ct -

E s t i n a t e d

Q u a n t i t y

As General S p e c­

ifications a n d  

prints for S e r­

vice H a n s h e w  

Sports C o m p l e x

I tern D> c r i n  t i o n

u n i t

P r i c e

/(

remove r r o m  ■,oo

—

C u t  aspr.2_i 
E x c a v a t e
i n s t a l l  i "  v a t e r  line 
I n s tall 4" •.;etar line 

B a c k f i l l  

C o m p a c t i o n

A l l  t e s t i n g  as required

A l l  in s p e c t i o n s  as r e c u i r e d  • •

^  /yy y r  . . ________________________

i o t a  i

$ 1 4 , 3 0 0 . 0 0

r *



I t

t
t h

is u n d e r s t o o d  a n d  a g r e e d  t h a t  q u a n t i t i e s  s h o w n  a b o v e  a r e  q u a n -L. i  j  t j i  j u u  —» u  u  ^  u  u h u  w  i. u  t i t u  —' • * »» * » u  u  u  v  o  u  <. i .  v.;

i t i e s  e s t i m a t e d  t o  b e  r e q u i r e d  u n d e r  t h e  G e n e r a l  C o n t r a c t  a n d  

h a t  t h e  a c t u a l  q u a n t i t i e s  s h a l l  b e  i n  s u c h  a m o u n t s  a s  m a y  e v e
a l  1 v  "no r p m i i  T o r i  a n d  r i p f p r r n '  nr>n n n r l o r  fVip ft i-* n t  a 1 O n n  r r- t  r* r or-

U i i U  u  L U U  u »  w  w  A  U I > W t * u a . W A . W h >  w > t t b t  *—  w *  w t *  — . . . W  k .  W  u u  *—  V  V—

u a l l y  b e  r e q u i r e d  a n d  d e t e r m i n e d  u n d e r  t h e  G e n e r a l  C o n t r a c t  o r  

u n d e r  t h e  G e n e r a l  C o n d i t i o n s  o f  t h i s  S u b c o n t r a c t .

v e n t -

II P A Y M E N T S

I n  c o n s i d e r a t i o n  o f  t h e  p r o m i s e s ,  c o v e n a n t s  a n d  a g r e e m e n t s  o f  

S u b c o n t r a c t o r  h e r e i n  c o n t a i n e d ,  a n d  t h e  f u l l ,  f a i t h f u l  a n d  p r o m p t  

p e r f o r m a n c e  o f  t h i s  S u b c o n t r a c t  b y  S u b c o n t r a c t o r ,  C o n t r a c t o r  

a g r e e s  to p a y  a n d  S u b c o n t r a c t o r  a g r e e s  t o  r e c e i v e  a n d  a c c e p t  a s  

f u l l  c o m p e n s a t i o n  f o r  d o i n g  a l l  w o r k  a n d  f u r n i s h i n g  a l l  m a t e r i a l s ,  

s u p p l i e s  a n d  e q u i p m e n t  c o n t e m p l a t e d  a n d  e m b r a c e d  h e r e i n  a n d  f o r  

w e l l  a n d  f a i t h f u l l y  c o m p l e t i n g  t h e  w o r k  a f o r e s a i d  a n d  t h e  w h o l e  

t h e r e o f  i n  t h e  m a n n e r  a n d  a c c o r d i n g  t o  t h e  r e q u i r e m e n t s  o f  t h i s  

S u b c o n t r a c t ,  t h e  G e n e r a l  C o n t r a c t ,  t h e  O w n e r  a n d  t h e  C o n t r a c t o r ,  
t h e  s u m  o f  Fourteen thou s a n d  three h u n d r e d  a nd no/100.

( $ 14,300.00_______________  ) s u b j e c t  t o  a d d i t i o n s  a n d  d e d u c t i o n s ,  i t

any~, b y  r e a s o n  o f  v a r i a n c e  f r o m  e s t i m a t e d  q u a n t i t i e s ,  c h a n g e  

o r d e r s ,  d e l e t i o n s  o r  e x t r a  w o r k  o r d e r s  p e r t a i n i n g  t o  t h e  

S u b c o n t r a c t  i t e m s .

I l l S P E C I A L  C O N D I T I O N S

T h e  S p e c i a l  C o n d i t i o n s ,  c o n s i s t i n g  c f  P a r a g r a p h s  t h r o u g h  

a t t a c h e d  h e r e t o  a r e  a p a r t  o f  t h i s  S u b c o n t r a c t  a n d  b y  t h i s  r e f e r e n c .  

a r e  i n c o r p o r a t e d  h e r e i n  a n d  m a d e  a p a r t  h e r e o f  a s  f u l l y  as t h o u g h

s e t  f o r t n  n e r e m .

I V G E N E R A L  C O N D I T I O N S

T h e  G e n e r a l  C o n d i t i o n s ,  c o n s i s t i n g  o f  P a r a g r a p h s  1 t h r o u g h  2 7 ,  

a t t a c h e d  h e r e t o  a r e  a p a r t  o f  t h i s  S u b c o n t r a c t  a n d  b y  t h i s  r e f e r e n c e  

a r e  i n c o r p o r a t e d  i n  t h i s  S u b c o n t r a c t  a n d  m a d e  a p a r t  h e r e o f  a s  

f u l l y  as t h o u g h  s e t  f o r t h  h e r e i n .

S U P P L E M E N T S

T h e  S u p p l e m e n t s ,  c o n s i s t i n g  o f  N u m b e r s  ____

a r e  a p a r t  o f  t h i s  S u b c o n t r a c t  a n d  b y  t h i s  

i n  t h i s  S u b c o n t r a c t  a n d  m a d e  a p a r t  h e r e o f  a s  f u l l y  a s  t h o u g h  

s e t  f o r t h  h e r e i n .

 , a t t a c h e d  h e r e t o

r e f e r e n c e  a r e  i n c o r p o r a t e i

I N  W I T N E S S  W H E R E O F ,  t h e  p a r t i e s  h a v e  e x e c u t e d  t h i s  S u b c o n t r a c t  
t h e  d a y  a n d  y e a r  f i r s t  h e r e i n a b o v e  w r i t t e n .

S u b c o n t r a c t o r

c/

T  i 1 1 e f_r> - rvu ^ i ________ ____

D a t e  E x e c u t e d  /C- ? - ?

/w y Contractor 
•7 \ C L  ' '

n.v   , /



L  * i: E n t e r p r i s e s ,  Inc. 

G r o u n d  U p  C o n s t r u c t i o n

, C o n t r a c t o r

, S u o c o n t r a c t o r

d a t e d  M a y  24, 1933

Subcontractor scope o f  w o r k  includes:

Cut asphalt, r e m o v e  f r c u  j o b  

Excavate

Install 2" water line 

Install 4" sewer line 

A l l  testing as r e q u i r e d  

E ackiill 

Compaction

A l l  inspections as r e q u i r e d

Subcontractors w o r k  excluded:

V a c a t i n g  electrical a nd gas lines 

H ookup to existing water, rrnin
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Anchorage School District 
Pouch 6-614 

Anchorage,- A K  99502

Attention Lowell T. Freeman

Cfear Mr. Freeman:

RE: A S D - S ERVICE HENSHEW SPORTS COMPLEX

As we e xpl a i n e d  to you in our phone conversation of December 21, w e  are currently 
investigating Ground Up Construction for alleged violations of T i t l e  36 of the 

Alaska Statutes. Ground Up Construction is a subcontractor with L  & H Enterprises 
on this p u b l i c  works project.

r.Lu'EIVED— ANCHORAGE 

D E C  2 9  1283

SCHAIBLE, STALEY, 
DeLISIO AND COOK, INC.

Ground Up Construction has failed to pay its employees on this project in a c c o r­

dance with the law. As a part of o ur investigation we are attempting to determine 
the exact hours worked by these employees a nd the total wages due. Our best 
available information currently show three employees are owed a total of $13,129 

in wages for work performed on the Service Hensnew Sports Canplex. These wages are 
broken down as follows:

Ed Gutoskv
112 hours"s.t. @ $23.84 p e r  hour 
61 hours o.t. @ $35.76 p er hour 

173 hours fringe benefit @ $5.45 

Total

Dennis Thanas
133 hours s.t. @ $22.45 per hour
43.5 hours o.t. @ $33,675 per hour

176.5 hours fringe benefit @ $5.45 
Total

A nd y  Sterba
/2 hours s.t. @ $26.69 per hour 

Total wages due

$2670.08

2181.36
942.85

$2985.85
1464.86

961.93

$5794.29

$5412.64

$1921.68

$13,129.00

• ‘.V.-

A S  36.05.070(c) states, in part:

"A contract for public works in the state or a political sub:'vision shai; 
contain provisions that

' x 
■

(4) the sta 1 o r  political subdivision shall withhold so i, ich of the 

accrued pay..ients as is necessary to pay to laborers, mechai ics, or field 

surveyors employed by the contractor or subcontractors the difference 

between
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(A) cne rates of w a g e s  required by " 'e contract * . p m o  
mechanics, or field surveyors on cue work, and

(B) the rates of w a g e s  in fact received by laborers, mechanics, o r
field surveyors."

In accordance with the above, I a m  directing the Anchorage School District to w i t h­

hold frcm this public construction contract the amount of thirteen thousand one hun­

dred twenty-nine dollars ($13,129) pending the conclusion our investigation into

this matter.

A ny questions you may have regarding this m ay be directed to me or Bruce 

Silverthorn, the investigator o n  the case.

In closing, I would like to ask that you confirm to us in writing that these funds 

have been withheld. W e  feel it o u r  responsibility to advise you that failure to 
comply w i t h  this demand for retention of funds may result in further action in 

accordance A S  36.05.030(b).

Very truly yours,

Jean Morgan

Supervising Investigator
W ag e  & Hour Administration

Labor Standards & Safety Division

certified # P483768426
cc: Ground Up Construction ' i-

cc: L  & H Enterprises, Inc. . ^

cc: Steve DeLisio ■■■}*!?
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Mr. B r u c s  S i l v e r t h o r n  

D e p t ,  o f  L a b o r  

D i v i s i o n  o f  W a g e  a n d  H o u r s  

3 3 0 1  E a g l e  S t . ,  S u i t e  3 1 0  

A n c h o r a g e ,  A K  9 9 5 0 3

Re: G r o u n d  U p  C o n s t r u c t i o n  C e r t i f i e d  P a y r o l l  -

S e r v i c e  H a n s n e w  S p o r t s  C o m p l e x

D e a r  Mr. S i l v e r t h o r n :

T h i s  is to f o l l o w  u p  o n  t e l e p h o n e  c o n v e r s a t i o n s  w e  h a v e  h a d  

c o n c e r n i n g  w a g e  c l a i m s  o f  the o w n e r s  a n d  e m p l o y e e s  o f  S r o u n d  

U p  C o n s t r u c t i o n  w i t h  r e g a r d  to w o r k  p e r f o r m e d  o n  t h e  S e r v i c e  

H a n s h e w  H i g h  S c h o o l  S p o r t  C o m p l e x  p r o j e c t .  A s  I h a v e  

a d v i s e d  you ,  I a m  c o u n s e l  f o r  L & K E n t e r p r i s e s ,  t h e  

c o n t r a c t o r  to w h o m  G r o u n d  U p  s u b c o n t r a c t e d  f o r  c e r t a i n  w o r k  

in c o n n e c t i o n  w i t h  t h a t  p r o j e c t .

B y  n o w  y o u  w i l l  h a v e  r e c e i v e d  t h e  a f f i d a v i t  o f  J u n i o r  

R u s s e l l  w h i c h  d e m o n s t r a t e s ,  u n d e r  o a t h ,  t h a t  a s u b s t a n t i a l  

a m o u n t  o f  t he i n f o r m a t i o n  c o n t a i n e d  in t h e  c e r t i f i e d  

p a y r o l l s  r e c e i v e d  f r o m  G r o u n d  U p  C o n s t r u c t i o n  is a t  l e a s t  

e r r o n e o u s ,  a n d  a t  w o r s t  f a l s e .  A c c o r d i n g l y ,  it b e c o m e s  

i n c u m b e n t  u p o n  y o u ,  in t h e  c o u r s e  o f  y o u r  i n v e s t i g a t i o n ,  to 

r e q u i r e  a l l  e v i d e n c e  f r o m  G r o u n d  U p  a n d  its e m p l o y e e s  t o  b e  

r e c e i v e d  in a s w o r n  .'orrn. W h e t h e r  o r  n o t  t h a t  is y o u r  u s u a l  

p r o c e d u r e  is i r r e l e v a n t  in t h i s  c a s e .  H e r e  w e  h a v e  s w o r n  

t e s t i m o n y  in h a n d  r e f l e c t i n g  t h a t  t h e  i n f o r m a t i o n  y o u  a r e

t he b o t t o m  l i n e .

In f u r t h e r a n c e  o f  t h e  s e a r c h  f o r  t r u t h ,  I w o u l d  s t r o n g l y  

r e c o m m e n d  t h a t  S t e r b a ,  T h o m a s  a n d  a n y o n e  e l s e  w h o  p r o v i d e s  

i n f o r m a t i o n  c o n c e r n i n g  t h o s e  m a t t e r s  be i n f o r m e d ,  u p o n

o e i n g  p r o v i d e d  b y  G r o u n d  U p  is i n c o r r e c t .  O b v i o u s l y ,  

a s e a r c h  f o r  t h e  t r u t h  in m a k i n g  a d e t e r m i n a t i o n  b y  y o u  is

W  W f»l 6 th  A vrnuc  
(9 0 7 )  2 7 9 - 9 3 7 1

I ’ohI O f f i r r  I t .ix  1021110
Cubit* A tlilrrm  .  MMIANCII

A nchornp e, A la n ia  99 51 0 -2 1 11 0  
T r im  .No. 2 5 -2 3 7



Mr. B r u c e  S i l v e r t h o r n  

D e c e m b e r  22, 1 9 8 3  

P a g e  T w o

g i v i n g  s w o r n  t e s t i m o n y ,  t h e  p e n a l t i e s  o f  p e r j u r y .  W i t h  c h a t  

s o m b e r i n g  i n f o r m a t i o n ,  t h e  c h a n c e  o f  y o u  r e c e i v i n g  t r u t h f u l  

in f o r m a  tier, s h o u l d  be e n h a n c e d .

3 a s e d  o n  Mr. R u s s e l l ' s  a f f i d a v i t ,  t h e  i n f o r m a t i o n  c o n t a i n e d  

in G r o u n d  U p ' s  p a y r o l l  p e r t a i n i n g  to t h i s  p r o j e c t  is 

i n c o r r e c t .  M o r e o v e r ,  f r o m  t h e  f a c e  o f  t h e  d o c u m e n t ,  the 

c e r t i f i e d  p a y r o l l  w a s  n o t  f i l e d  t i m e l y  p u r s u a n t  to A . S .

3 6 . 0 5 . 0 4 0 .  A . S .  3 6 . 0 5 . 0 6 0  s e t s  f o r t h  t h e  p e n a l t y  f or 

v i o l a t i o n  o f  t h e  C h a p t e r ,  i n c l u d i n g  v i o l a t i o n  o f  A . S .

3 6 . 0 5 . 0 4 0 .  I n  y o u r  " e v e n  h a n d e d "  a p p r o a c h  to s u c h  a m a t t e r ,  

o n e  w o u l d  a s s u m e  t h a t  a p p r o p r i a t e  c r i m i n a l  p r o s e c u t i o n  o f  a 

c o n t r a c t o r  w o u l d  f o l l o w  f r o m  f a l s e  a n d  u n t i m e l y  f i l i n g  o f  

c e r t i f i e d  p a y r o l l ,  a s  p r o v i d e d  b y  l a w .  H o w e v e r ,  w h e n  I 

d i s c u s s e d  t h i s  p o s s i b i l i t y  w i t h  y o u ,  y o u  s e e m e d  to t a’<e t h e  

v i e w  t h a t  y o u r  d e p a r t m e n t  w a s  n o t  i n t e r e s t e d  in p r o s e c u t i o n  

v i o l a t o r s  o f  t h e  s t a t u t e  in q u e s t i o n .

T h e  f a c t  t h a t  t h e  G r o u n  U p  p a y r o l l  w a s  p r e p a r e d  a n d  

s u b m i t t e d  s o  l o n g  a f t e r  t h e  f a c t  s n o u i d  r a i s e  s o m e  s e r i o u s  

q u e s t i o n s  in y o u r  a n d  e v e r y o n e  e l s ^ ' s  m i n d s  as tc the 

l e g i t i m a c y  o f  w h a t  is h a p p e n i n g  h e r e .  C o n s i d e r i n g  t h e  c l o s e  

s i m i l a r i t y  b e t w e e n  t h e  a m o u n t  b e i n g  c l a i m e d  as w a g e s  a n d  the 

a m o u n t  o f  t he c o n t r a c t  p r i c e  t h a t  h a s  n o t  b e e n  p a i d  to 

G r o u n d  U p  by L & H, o n e  s h o u l d  aslc w h e t h e r  t h e  p r o c e d u r e  

w h i c n  war. i n s t i t u t e d  o y  Mr. T h o m a s  a n d  is b e i n g  p u r s u e d  b y  

G a r y  S t e r b a -  t h e  c o - o w n e r s  o f  G r o u n d  U p  C o n s t r u c t i o n ,  is 

m e r e l y  a b a c K  d o o r  e f f o r t  t o  o b t a i n  p a y m e n t  u n d e r  t h e  

c o n t r a c t  to w h i c h  t h e y  a r e  n o t  o t h e r w i s e  e n t i t l e d  d u e  to 

t h e i r  b r e a c h  o f  c o n t r a c t .

A s  I a d v i s e d  y o u  b y  t e l e p h o n e  o n  D e c e m b e r  19, 1 9 8 3 ,  s o m e  o f  

t h e  t i m e  s e t  f o r t h  in t h e  c e r t i f i e d  p a y r o l l  c h a r g e d  a g a i n s t  

L & H ' s  c o n t r a c t  w a s  a c t u a l l y  p e r f o r m e d  d i r e c t l y  b y  G r o u n d  

U p  C o n s t r u c t i o n  u n d e r  a s e p a r a t e  c o n t r a c t  d i r e c t l y  w i t h  t h e  

S c h o o l  D i s t r i c t .  A c c o r d i n g l y ,  t h o s e  s e r v i c e s  h a d  n o t h i n g  to 
d o  w i t h  t h e  r e l a t i o n s h i p  b e t w e e n  L & H  a n d  G r o u n d  U p  

C o n s t r u c t i o n .

O n  t h e  q u e s t i o n  o f  w h e c h e r  t h e  o w n e r s  o f  t h e  c o m p a n y  w o u l d  

b e  e n t i t l e d  to p a y m e n t  o f  w a g e s  t h r o u g h  t h e  p r o c e s s  y o u  a r e  

p u r s u i n g  in y o u r  a g e n c y ,  a n J  w h e t h e r  D e n n i s  T h o m a s  is o r
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s h o u l d  b e  c o n s i d e r e d  f o r  s u c h  p u r p o s e s  as a n  o w n e r  o f  G r o u n d  

U p  C o n s t r u c t i o n  in r e g a r d  to t h e  w o r k  in q u e s t i o n  a r e  

m a t t e r s  w h i c h  we h a v e  d i s c u s s e d  a t  l e n g t h .  I h a v e  

s t r e n u o u s l y  u r g e d  y o u  t o  s e e k  t h e  a d v i c e  o f  a q u a l i f i e d  

a t t o r n e y  a s s i g n e d  to t h e  D e p t ,  o f  L a b o r  f r o m  the A t t o r n e y  

G e n e r a l ' s  o f f i c e  o n  t h e s e  i s s u e s .  S i n c e  y o u  a r e  n o t  an 

a t t o r n e y ,  y o u  a r e  in n o  p o s i t i o n  to m a k e  a l e g a l  e v a l u a t i o n  

o f  t h o s e  i s s u e s ,  a l t h o u g h  y o u  s e e m  f u l l y  p r e p a r e d  to t a k e  

t h a t  o n  y o u r s e l f  w i t h o u t  l e g a l  a d v i c e .  T h a t  is a n  i s s u e  

t h a t  L & H i n t e n d s  to p u r s u e  l e g a l l y  to t h e  full, l i m i t s  o f  

t h e  law ,  s h o u l d  a n  a d v e r s e  r u l i n g  be m a d e  b y  y o u r  d i v i s i o n .

I a m  c o n f i d e n t  t h a t  a q u a l i f i e d ,  e x p e r i e n c e d  a t t o r n e y  w i l l  

c o m e  to the s a m e  c o n c l u s i o n  t h a t  I h a v e :  t h a t  n e i t h e r  G a r y

S t e r n a  n o r  D e n n i s  T h o m a s  a r e  e n t i t l e d  to p a y m e n t  o f  any 

w a g e s  t h r o u g h  D i v i s i o n  o f  W a g e  a n d  H o u r  p r o c e d u r e s  u n d e r  t h e  

A c t ,  f o r  the r e a s o n  t h a t  t h e y  a r e  o w n e r s  o f  t h e  c o m p a n y .

• " .

• V*' It,

Y o u  i n d i c a t e d  t h a t  t h e  norm.il e n f o r c e m e n t  p o l i c y  o f  y o u r  

d i v i s i o n  is to r e q u i r e  p a y m e n t  af w a g e s  to o w n e r s .  I a m

O n  t h e  f a c e  o f  t h e  s u b c o n t r a c t  b e t w e e n  L & H a n d  G r o u n d  Up, 

D e n n i s  T h o m a s  s i g n e d  h i s  n a m e  a s  a c o - o w n e r .  H e  m a d e  ane 

s a m e  r e p r e s e n t a t i o n  to L & H ' s  r e p - e s e n t a t i v e  in n e g o t i a t i n g  

t h e  c o n t r a c t .  G a r y  S t e r b a  m a d e  t h e  s a m e  r e p r e s e n t a t i o n  to L 

& H ' s  r e p r e s e n t a t i v e s .  R e g a r d l e s s  of the f a c t  t h a t  S t e r b a ' s  

n a m e  m a y  a p p e a r  to b e  t h e  o n l y  o n e  o n  the c o n t r a c t o r ' s  c o n d  

f i l e d  w i t h  the s t a t e  o r  o n  t h e  s t a t e  b u s i n e s s  l i c e n s e ,  t h a t  

d o e s  n o t  m e a n  t h a t  D e n n i s  T h o m a s  w a s  n o t ,  a t  l e a s t  f o r  t he 

p u r p o s e s  o f  t h i s  o n e  p r o j e c t ,  a c o - o w n e r  of G r o u n d  U p  

C o n s t r u c t i o n .  H e  w a s  a p p a r e n t l y  a d d e d  as a p a r t n e r  a f t e r  

t h e  c o n t r a c t o r ' s  l i c e n s e  a n d  b u s i n e s s  l i c e n s e  w e r e  o b t a i n e d .  

W n e t h e r  o r  n o t  h e  a n d  S t e r b a  w o u l d  h a v e  a p p l i e d  f o r  a n  

a m e n d e d  o r  n e w  b u s i n e s s  l i c e n s e  o r  c o n t r a c t o r ' s  b o n d , ; o r  

e v e n  w o u l d  b e  r e q u i r e d  t o  d o  s o  u n d e r  t h e  law, is w h o l l y  

i r r e l e v a n t .  M o r e o v e r ,  e v e n  if it w e r e  to d e v e l o p  

u n e q u i v o c a l l y  t h a t  D e n n i s  T h o m a s  w a s  in f a c e  n o t  a g e n u i n e  

o w n e r  o f  G r o u n d  U p  a t  a n y  t i m e ,  b y  h a v i n g  s i g n e d  the 

c o n t r a c t  w i t n  L  & H  a s  a n  o w n e r ,  ne is e s t o p p e d  l e g a l l y  f r o m  

d e n y i n g  t h a t  h e  w a s  a n  o w n e r  o f  t h e  c o m p a n y  f o r  p u r p o s e s  o f  

e n f o r c e m e n t  o f  t h i s  c o n t r a c t .  H e  is c i v i l l y  l i a b l e  t o  L  & H  

f o r  b r e a c h  o f  c o n t r a c t  u n d e r  t h e  law, j u s t  as c o - o w n e r  G a r y  
S t e r b a  is.
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c u r i o u s  to k n o w  h o w  f r e q u e n t l y  t h e  i s s u e  h a s  c o m e  up. I 

w o u l d  b e  s u r p r i s e d  if i t  c a m e  u p  m o r e  t h a n  o n  a r a r e  

o c c a s i o n .  H o w e v e r ,  r e g a r d l e s s  o f  w h e t h e r  t h e r e  is in f a c t  a 

p o l i c y  o r  if t h a t  is s i m p l y  t h e  w a y  t h a s  s o m e  e n f o r c e m e n t  

o f f i c e r  f o r  W a g e  a n d  H o u r  D i v i s i o n  h a n d l e d  an i n d i v i d u a l  

s i t u a t i o n  in t h e  p a s t ,  t h e r e  is n o  a u t h o r i t y  u n d e r  t h e  

e n a b l i n g  l e g i s l a t i o n  to p e r m i t  s u c h  a r e s u l t .

Y o u  h a v e  i n d i c a t e d  t h a t  t h e  r e g u l a t i o n s  p e r m i t  t h a t  

a p p r o a c h ,  b u t  I w o u l d  r e m i n d  y o u  t h a t  the r e g u l a t i o n s  c a n  d o  

n o  m o r e  c h a n  w h a t  t n e  e n a b l i n g  s t a t u t e s  a u t h o r i z e .  A n y  

e f f o r t  o n  t he p a r t  o f  t he r e g u l a t i o n s  ta g o  b e y o n d  che 

a u t h o r i t y  g r a n t e d  b y  t h e  s t a t u t e s  is n u l l  a n d  v o i d  a s  a 

m a t t e r  o f  law. Y o u  a l s o  s e e m  to t h i n k  t h a t  t h e  r e g u l a t i o n s  

a n d  t h i s  s o - c a l l e d  " p o l i c y "  is j u s t i f i e d  u n d e r  t h e  

p r o v i s i o n s  o f  t he A c t  t h a t  r e q u i r e  o w n e r s  to i n c l u d e  on 

c e r t i f i e d  p a y r o l l s  t h e i r  h o u r s  a n d  r a t e s  o f  p a y  f o r  d o i n g  

t h e  s a m e  s o r t  o f  w o r k  a s  t h e i r  e m p l o y e e s .  H o w e v e r ,  is is 

q u i t e  o b v i o u s  f r o m  t h e  s t a t u t e  t h a t  t h e r e  is e s s e n t i a l l y  o n e  

r e a s o n  f o r  d o i n g  t h i s :  to m a k e  s u r e  th a t ,  f o r  d e t e r m i n i n g

t h e  a p p r o p r i a t e  a v e r a g e  w a g e  a p p l i : a o l e  to t h e  g i v e n  t y p e  o f  

w o r k  f o r  e n f o r c e m e n t  p u r p o s e s ,  t h e  i i v i s  i o n  r e c e i v e s  a l l  

d a t a  g e r m a n e  t o  m a k i n g  t h a t  c a l c u l a t i o n .  T h e  a m o u n t  t h a c  

o w n e r s  p a y  t h e m s e l v e s  f o r  d o i n g  t h e  j : 'al t y p e  w o r t  m  

q u e s t i o n  is o b v i o u s l y  i m p o r t a n t  d a u a  c d e t e r m i n a t i o n .

Y o u  i n d i c a t e d  t h a t  t h e r e  is a s e c o n d  u. c t h i s  

i n f o r m a t i o n :  in r e v i e w i n g  c o n t r a c t s  a n d  p u b l i c  v o r k s ,  y o u

a r e  a b l e  to m a k e  c e r t a i n  t h a t  the c o n t r a c t o r  s u b m i t s  a v a l i d  

c o m p e t i t i v e  b i d  w i t h  s u t f i c i e n t  f u n d s  to in f a c t  p a y  w a g e s  

t o  e m p l o y e e s  w h o  a r e  a c t u a l l y  p e r f o r m i n g  the w o r k  in 

q u e s t i o n .  If s u c h  r e v i e w  o f  c o n t r a c t s  is a l e g i t i m a t e  

e x o r c i s e  o f  y o u r  d i v i s i o n ,  s t i l l  the p u r p o s e  o f  r e q u i r i n g  

t h e  o w n e r  to s u b m i t  h i s  h o u r s  a n d  r a t e s  o f  p a y  o n  c e r t i f i e d  

p a y r o l l  is f o r  d a t a  c o l l e c t i o n  p u r p o s e s .  In s h o r t ,  n o t h i n g  

in t h e  s t a t u t e  a u t h o r i z e s  y o u r  d i v i s i o n  to e n f o r c e  p a y m e n t  

o f  w a g e s  to o w n e r s .

F i n a l l y ,  I a m  s o m e w h a t  c o n c e r n e d  a b o u t  the a p p r o a c h  t h a t  is 

b e i n g  t a k e n  in t h i s  e n t i r e  m a t t e r .  U n d e r  t h e  A c t ,  t he 

c o n t r a c t o r  w h o  is in v i o l a t i o n  o f  t h e  A c t  for n o n p a y m e n t  o f  

w a g e s  is D e n n i s  T h o m a s  a n d  G a r y  G t e r b a  d / b / a  G r o u n d  U p  

C o n s t r u c t i o n .  Q u i t e  a p a r t  f r o m  y o u r  i n v e s t i g a t i o n  in 

d e t e r m i n i n g  v a l i d i t y  o f  w a g e  c l a i m s ,  e t c . ,  w h a t  e f f o r t  is 

b e i n g  m a d e  to c o m p e l  G r o u n d  U p  C o n s t r u c t i o n  to p a y  its
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e m o l o y e e s ?  A g a i n ,  v i o l a t i o n  o f  t n e  A c t  c a r r i e s  c r i m i n a l  

p e n a l t i e s .  H a v e  S t e r b a  a n d  T h o m a s  b e e n  i n f o r m e d  of t h o s e  

p e n a l t i e s  a n d  is a n y  p r o s e c u t i o n  u n d e r  c o n s i d e r a t i o n  s h o u l d  

t h e y  f a i l  to m e e t  t h e i r  o b l i g a t i o n s  as e m p l o y e r  u n d e r  the 

A c t  w i t h  r e g a r d  to p a y m e n t  o f  t h e  e m p l o y e e s ?

F r o m  m y  c o n v e r s a t i o n s  w i t h  y o u ,  it s e e m s  as if y o u r  p r i m a r y  

t h r u s t  is to s a t i s f y  y o u r s e l f ,  p r i m a r i l y  b a s e d  on u n s w o r n  

i n f o r m a t i o n  r e c e i v e d  f r o m  S t e r b a ,  T h o m a s  a n d  t h e i r  

e m p l o y e e s ,  as to h o w  m u c h  w a g e s  a r e  i n v o l v e d ,  a n d  t h e n  s e e k  

to f o r c e  L & H, t h e  g e n e r a l  c o n t r a c t o r  :n the p r o j e c t ,  or 

t h e  s c h o o l  d i s t r i c t  to p a y  t h o s e  w a g e s .  O b v i o u s l y  the 

e n t i t y  r e s p o n s i b l e  f o r  p a y m e n t  o f  t h e  w a g e s  is G r o u n d  U p  

C o n s t r u c t i o n ,  a n d  e v e r y  e f f o r t  a v a i l a b l e  to the D i v i s i o n  
s h o u l d  be e x h a u s t e d  in s e e k i n g  to c o m p e i  G r o u n d  U p  to p a y  

i t s  e m p l o y e e s ,  b e f o r e  t h e  D i v i s i o n  e v e n  c o n s i d e r s  p u r s u i n g  

o t t e r  s o u r c e s  o f  p a y m e n t .  I t r u s t  t h a t  is e x a c t l y  w h a t  y o u  

w i l l  do, a n d  t h a t  m y  u n e a s y  f e e l i n g  in t h i s  r e g a r d  is 

u n f o u n d e d .

A s  I h a d  i n d i c a t e d  b e f o r e ,  if w e  c a n  ue o f  a n y  f u r t h e r  

a s s i s t a n c e  in d e v e l o p i n g  d a t a  o r  f a c t u a l  i n f o r m a t i o n  t h a t  

w i l l  a s s i s t  y o u  in g e t t i n g  a t  t h e  t r u t h  in t h i s  m a t t e r ,  we 

w i l l  b e  h a p p y  to c o o p e r a t e .  H o w e v e r ,  m y  c l i e n t  h a s  a r i g h t  

t o  b e  t r e a t e d  f a i r l y  u n d e r  t h e  lav/ a n d  a c c o r d i n g  to d u e  

p r o c e s s  o f  l a w ,  j u s t  a s  a n y o n e  e l s e  d o e s .  T h e  W a g e  a n d  H o u r  

D i v i s i o n  f u n c t i o n  s h o u l d  n o t  b e  p r o s t i t u t e d  to b e c o m e  a 

m e t h o d  o f  s u b c o n t r a c t o r s  g e t t i n g  t h e i r  m o n e y  o u t  o f  i n  

u p s t r e a m  c o n t r a c t o r ,  w h e n  t h e  s u b c o n t r a c t o r  h a s  b r e a c h e d  h i s  

c o n t r a c t  a n d  f a i l e d  to f u l f i l l  h i s  o b l i g a t i o n s  to the 

u p s t r e a m  c o n t r a c t o r .  S u c h  a p r o c e s s  w o u l d  c o n s t i t u t e  a t  

b e s t  a g r o s s  a b u s e  o f  t h e  e n a b l i n g  L e g i s l a t i o n ,  a s  w e l l  as a  
m a j o r  m i s c a r r i a g e  o f  j u s t i c e .

W i t h  b e s t  r e g a r d s ,

S C H A I B L E ,  S T A L E Y , D e L I S I O  

& C O O K ,  INC.

S t e p h e n  s. d o l i s l o

S S D / s l b

cc: L e n  H a n n a m a n
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SCHAiBLE. STALEY, 

DeLISIO AND COOK. INC.

L & H Enterprises, Inc.
P.O. Box 111593 

Anchorage, Alaska 99511

Attention: Len Hannaman

Dear Mr. Hannaman:

RE: ANCHORAGE SERVICE-HANSHEW SPORTS C O M P L E X

FXA 1183-025

Enclosed is a copy of o ur letter to the Anchorage School District requiring 

the withholding of funds on the project referenced above. The total to be 
withheld has teen increased to 517,640.00. This new figure is based upon the 

following:

1. Ground <Jp Construction has submitted revised certified payrolls to 

our office, along wich its payroll records.

2. The Attorney General's Office has informed us that wages earned by 

owner/operators must be paid at prevailing wage rates; specifically,
29 C F R  5.2(i) states,

"Every person paid by a contractor o r  subcontractor in any manner 
for his labor in the construction prosecution; completion o r  repair 

o f  a public building or public work...is 'employed' and receiving 
'wages' regardless of any contractual relationship alleged to exist."

Therefore, w e  have adjusted the amount of funds being retained.

As you will see fran the payroll copies enclosed, the hours of work shown vary 

from the original payrolls submitted by Ground Up Construction. If you have 

any dispute with the hours shown, please submit any documentation o r  other 
evidence you may have that supports your content io n (s) to me at the address 

shown above.
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If you agree with the time shown, please inform o u r  office of the action you 

w ish to take to have these wages paid. W h a t e v e r  the case, please respond" to 
this letter by February 10, 1984.

If you have any questions, please feel free to contact me.

Bruce Silverthorn 

Investigator

Wage & Hou r  Administration 

Labor Standards & Safety Division

Enclosure

cc: Steve Delisio

cc: Ground L’p Construction

cc: Anchorage School District
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| Anchorage School District
Pouch 6-614

Anchorage, Alaska 9^502

Attention: Lowell T. Freeman

Dear Mr. Freeman:

j RE: ASD-SERVICE HANSFSW SPORTS COMPLEX
F.'LA 1133-025

On December 22, 1983, w e  wrote to the Anchorage School District to explain 
that we were investigating the wages paid to the employees of Ground Op 

3 Construction. G r o u n d  Up Construction is a subcontractor of L & H Enterprises,

Inc. on this oroject. Our letter directed vou to withhold a total of
513,129.00.

8 Since that time, we have been provided wit h  additional information on the total
hours worked by the Ground Up Construct Lon emplc/ees, as follows:

<! G a r y  Sterba

Laborer

157 s.t. hrs. » 5 13.82 = 5 2,954.74

59 o.t. hrs. @ 28.23 = 1,665.57

216 f.b. hrs. 0 5.65 = 1,220.40

5 5,840.71

Dennv Thomas

(117 s.t. hours, 51 o.t. hours)

5 5,840.71

Laborer (80$)

93 1/2 s.t. hrs. a $ 18.82 = 5 1,759.67

41 o.t. hrs. @ 28.23 = 1,157.43
134 1/2 f.b. hrs. (3 5.65 = 759.93

Operator (20?)

23 1/2 s.t. hrs. q 5 23.34 = $ 560.24

10 o.t. hrs. a 35.76 = 357.60

33 1/2 f.b. hrs. a 5.45 182.58

S L,100.42

5 4,777.45
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Ed C-utosky
(117 s.t. hours, 51 o .t. hours)

Oper a t o r  (80»)
93 1/2 s.t. hrs. 0 $ 23.84 = $ 2,229.04
41 o.t. hrs. @ 35.76 = 1,466.16

134 1/2 f.b. hrs. 0 5.45 = 733.03

$ 4,428.23

Laborer (20*)
23 1/2 s.t. hrs. ■a $ 13.82 = $ 442. 27
10 o.t. hrs. ? 28.23 = 282.30
33 1/2 f.b. hrs. 0 5.65 = 189.28

$ 913.85

S 5,342.03
A n d y  Sterba

(64 s.t. hours)

Truckdriver (80^) 
51 s.t. hrs. 0 

51 f.b. hrs. 0

S 19.80

6.89

= S 1,009.80

351.39
S 1,361.19

Laborer (20»)
13 s.t. hrs. 0 
13 f.b. hrs. ?

$ 18.82
5.65

= $ 244.66

73.45

S 318.11

$ 1,679.30

TOTAL W A G E S  EARNED = $ 1 7 , 6 3 9 . 5 4

In accordance with the provisions of Title 36 of the Alaska Statutes quoted in 
o u r  previous letter, we are hereby directing the Anchorage School District to 

adjust the amount of funds withheld from the L & H Enterprises, Inc. contract to 
$17,640.00. •. %

In closing, I would like to ask once again that you c o n firm to us in writina 
that you have complied with this demand for withholding! As mentioned in our 
first letter, failure to comply m ay result in further action by the Department of 
Labor in accordance with A.S. 36.05.0 30(b).
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If y cu have any questions, please contact Bruce Silverthorn o r  myself, and we 
will assist ycu.

Very trjly yours,

Supervising Investigator

Wag e  & Hour Administration

Labor Standards & Safety Division

cc: L & H Enterprises, Inc.
Steve Delisio 

Ground Up Construction

“''Jean Morgan
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D e a r  M r .  S i l v e r t h o r n :

Y o u r  l e t t e r  t o  L  & H  E n t e r p r i s e s  o f  J a n u a r y  31, 19 8 4 ,  w i t h  r e g a r d  

t o  t h e  a b o v e  m a t t e r  h a s  b e e n  r e f e r r e d  t o  m e  f o r  r e s p o n s e  o n  b e h a l f  

o f  L  & H. I h a v e  c e a s e d  t o  b e  a m a z e d  a :  t h e  l a c k  o f  d u e  p r o c e s s  

w h i c h  y o u r  d e p a r t m e n t  a p p e a r s  t o  f a v o r  rr. t h e s e  m a t t e r s ,  a t  l e a s t  
as i t  a s  b e e n  d e m o n s t r a t e d  i n  t h i s  c a s e .

T o  b e g i n  w i t h ,  t h e  t h r u s t  o f  y o u r  l e t t e r  is d i r e c t e d  a t  m y  c l i e n t ,  

t h e  g e n e r a l  c o n t r a c t o r ,  n o t  a t  t h e  e m p l o y e r  o f  t h e  e m p l o y e e s  w h o  

h a v e  n o t  b e e n  p a i d  a s  r e q u i r e d  b y  t h e  l a w  y o u  s e e k  t o  e n f o r c e .

W h a t  a c t i o n  i s  b e i n g  t a k e n  w i t h  r e g a r d  t o  G r o u n d  U p  C o n s t r u c t i o n  

a n d  i t s  c o - o w n e r s ,  G a r y  S t e r b a  a n d  D e n n i s  T h o m a s ,  i n  t h i s  r e g a r d ?  

W h a t  d o  t h e y  p r o p o s e  t o  d o  a b o u t  p a y i n g  t h e  w a g e  c l a i m s  o f  t h e i r  

e m p l o y e e s ,  i s  t h e  m o r e  a p p r o p r i a t e  q u e s t i o n  t h a t  s h o u l d  b e  a s k e d  •_ 
a t  t h i s  t i m e .  F u r t h e r m o r e ,  w h a t  a c t i o n  d o e s  y o u r  d e p a r t m e n t  i n t e n d  

t o  t o  t a k e  w i t h  r e g a r d  t o  t h e  s t a t u t e s  t h a t  s e t  f o r t h  s a n c t i o n s  ■>' 

f o r  f a i l u r e  o f  a n  e m p l o y e r  t o  f i l e  t i m e l y  c e r t i f i e d  p a y r o l l  r e c o r d s  

a n d  f a i l  t o  p r o p e r l y  p a y  p r e v a i l i n g  w a g e  r a t e s  t o  i t s  e m p l o y e e s ?

U n d e r  a n y  r e a s o n a b l e  p r o c e d u r e ,  o n e  w o u l d  h a v e  e v e r y  r e a s o n  t o  

e x p e c t  t h a t  t h e  a d m i n i s t r a t i v e  p r o c e d u r e s  a v a i l a b l e  t o  y o u r  a g e n c y ’ 

w o u l d  b e  e x h a u s t e d  i n  d e a l i n g  w i t h  t h e  p a r t y  w h o  is d i r e c t l y  

r e s p o n s i b l e  f o r  t h e  p r o b l e m  - t h e  e m p l o y e r .  Y e t  y o u r  l e t t e r  d o e s  

n o t  e v e n  a d d r e s s  t h a t  s u b j e c t  m a t t e r ,  b u t  a d d r e s s e s  t h e  s u b j e c t  t o  

L  & H  E n t e r p r i s e s  a s  i f  J, & H  w a s  t h e  a c t u a l  e m p l o y e r  o f  t h e  

w o r k m e n  i n  q u e s t i o n .

. .
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B ruce S i l v e r t h o r n
F e b r u a r y  6, 1984
Pa g e  T w o

A s  y o u  v e r y  w e l l  k n o w ,  w e  d o  d i s p u t e  t h e  h o u r s  s h o w n  b y  G r o u n d  U p  

C o n s t r u c t i o n .  F o r  w h a t e v e r  r e a s o n ,  y o u r  l e t t e r  c o m p l e t e l y  f a i l s  

t o  a d d r e s s  t h e  f a c t  t h a t ,  w i t h o u t  a n y  o b l i g a t i o n  t o  d o  so, w e  

s u b m i t t e d  t o  y o u  a s w o r n  a f f i d a v i t  o f  J u n i o r  R u s s e l l  d a t e d  

D e c e m b e r  16, 19 8 3 ,  s e t t i n g  f o r t h  t h e  b a s i s  f o r  o u r  c h a l l e n g i n g  

t h e  p a y r o l l  r e c o r d  o f  G r o u n d  U p  C o n s t r u c t i o n ,  a s  t h e n  k n o w n .

W e  r e a l i z e  t h a t  y o u  h a v e  r e c e i v e d  m o r e  r e c e n t  i n f o r m a t i o n ,  b u t  

t h a t  m o r e  r e c e n t  i n f o r m a t i o n  has r e s u l t e d  m  a  s u b s t a n t i a l  i n c r e a s e  . 

i n  t h e  a m o u n t  o f  h o u r s  a l l e g e d l y  w o r k e d ,  w h e r e a s  M r .  R u s s e l l ' s  

a f f i d a v i t  d e m o n s t r a t e d  t h a t  t h e  e a r l i e r  s m a l l e r  a l l e g e d  p a y r o l l  

r e c o r d  w a s  g r o s s l y  e x c e s s i v e .

F u r t h e r m o r e ,  t h e  f o r m  i n  w h i c h  y o u  h a v e  p r o v i d e d  u s  t h e  a l l e g e d  

h o u r s  w o r k e d  is u t t e r l y  u s e l e s s  i n  o u r  b e i n g  a b l e  t o  m a k e  a 

r e s p o n s e  w i t h  r e g a r d  t o  d i s p u t i n g  t h o s e  h o u r s .  N o  a t t e m p t  is 

m a d e  i n  y o u r  a t t a c h e d  l e t t e r  o f  J a n u a r y  31, 1 9 8 4  t o  t h e  s c h o o l  
d i s t r i c t ,  w h e r e i n  t h e  h o u r s  a r e  s e t  f o r t h ,  t o  s h o w  o n  what: d a y s  

e a c h  i n c r e m e n t  o f  h o u r s  w a s  p u t  in. O b v i o u s l y  t h a t  is t h e  o n l y  
w a y  t h a t  w e  w o u l d  h a v e  t o  c h a l l e n g e  t h e  h o u r s  s h o w n .

T h i r d ,  w h a t e v e r  h a p p e n e d  t o  t h e  r i g h t  t o  a h e a r i n g  o n  a d i s p u t e  

o f  t h i s  t y p e .  F r o m  t h e  t o n e  o f  y t u r  l e t t e r ,  o u r  e n t i t l e m e n t  to b e  

h e a r d  is a p p a r e n t l y  g o i n g  t o  l i m i t e d  t c  s u c m i s s i o n  o f  d o c u m e n t a t i o n  
o r  o t h e r  e v i d e n c e  t h a t  w e  h a v e  t h a t  s u p p o r t s  o u r  c o n t e n t i o n s .  T h i s  

is v e r y  d i s t u r b i n g  i n a s m u c h  a s  y o u r  l e t t t r  f a i l e d  t o  n o t e  t h a t  w e  
h a d  a l r e a d y  s u b m i t t e d  a s u b s t a n t i a l  s w o r n  d o c u m e n t  w h i c h  v e r y  

e x t e n s i v e l y  c h a l l e n g e d  t h e  c l a i m s  b e i n g  a s s e r t e d  b y  G r o u n d  U p  

C o n s t r u c t i o n  a n d  i t s  e m p l o y e e s .

I n  a d d i t i o n ,  w e  h a d  p r e v i o u s l y  a d v i s e d  y o u  t h a t  a p o r t i o n  o f  t h e  

w o r k  p r o v i d e d  b y  G r o u n d  U p  C o n s t r u c t i o n  a t  A n c h o r a g e  S e r v i c e - H a n s h e w  
S p o r t s  C o m p l e x  w a s  p e r f o r m e d  d i r e c t l y  t o  t h e  a c c o u n t  o f  t h e  ‘

A n c h o r a g e  S c h o o l  D i s t r i c t ,  a n d  n o t  u n d e r  t h e  s u b c o n t r a c t  w i t h  L  & K  

E n t e r p r i s e s .  N e v e r t h e l e s s ,  n e i t h e r  y o u r  l e t t e r  t o  L  & H  E n t e r p r i s e s ”V-/S$r 

o r  y o u r  l e t t e r  t o  t h e  s c h o o l  d i s t r i c t ,  b o t h  o f  w h i c h  a r e  d a t e d  • - ' g & M  
J a n u a r y  31, i9 8 4 .  d e a l  w i t h  t h i s  q u e s t i o n .  A  h u n d r e d  p e r c e n t  o f  

w h a t  y o u  a r e  a s k i n g  t h e  s c h o o l  d i s t r i c t  t o  w i t h h o l d  is b e i n g  a s k e d  

t o  b e  w i t h h e l d  f r o m  L & H  E n t e r p r i s e s  c o n t r a c t .  O b v i o u s l y ,  n o  

m a t t e r  h o w  t h e  s t a t u t e  a n d  r e g u l a t i o n s  y o u  a r e  a t t e m p t i n g  t o  e n f o r c e  

a r e  i n t e r p r e t e d  i n  t h e  f i n a l . a n a l y s i s , t h e r e  w o u l d  b e  a b s o l u t e l y  

n o  r i g h t  f o r  a n y b o d y  to h a v e  t h e  s c h o o l  d i s t r i c t  w i t h h o l d  m o n i e s  

f r o m  L  & H  E n t e r p r i s e s  f o r  w a g e s  o w e d  b y  G r o u n d  U p  C o n s t r u c t i o n  t o  ' 
i t s  e m p l o y e e s  f o r  p e r f o r m i n g  s e r v i c e s  t o  t h e  d i r e c t  a c c o u n t  o f  t h e  
A n c h o r a g e  S c h o o l  D i s t r i c t .

C o n c e r n i n g  y o u r  a d v i s e  w i t h  r e g a r d  t o  t h e  e n t i t l e m e n t  o f  o w n e r /  

o p e r a t o r s ,  a s  y o u  w e l l  k n o w ,  w e  i n t e n d  t o  c h a l l e n g e  t h a t ,  if 

n e c e s s a r y ,  t o  t h e  h i g h e s t  c o u r t .  T h e  i n t e r p r e t a t i o n  is b e i n g  m a d e  . . ...
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B r uce S i l v e r t h o r n
F e b r u a r y  6, 1984
P a g e  T h r e e

o f  a r e g u l a t i o n  w h i c h  d o e s  n o t  e x p r e s s l y  s a y  w h a t  y o u  s a y  i t  

s a y s .  I n  o t h e r  w o r d s  y o u  a r e  i n t e r p r e t i n g  w h a t  t h e  w o r d s  m e a n .  

T h e  r e g u l a t i o n  o n l y  h a s  s u c h  s c o p e ,  f o r c e  a n d  e f f e c t  a s  t h e  

e n a b l i n g  s t a t u t e  g i v e s  it, a n d  t h e r e  i s  n o t h i n g  u n d e r  t h e  s t a t u t e  

t h a t  g i v e s  t h e  D e p a r t m e n t  o f  L a b o r  t h e  r i g h t  t o  e s t a b l i s h  a 

r e g u l a t i o n  w h i c h  w o u l d  r e q u i r e  a n  u p s t r e a m  c o n t r a c t o r  t o  p a y  a 

d e f a u l t i n g  s u b c o n t r a c t o r  o w n e r / o p e r a t o r  p r e v a i l i n g  w a g e  r a t e s .

W e  h e r e b y  d e m a n d  o u r  r i g h t s  a s  e s t a b l i s h e d  b y  l a w  t o  t h e  b e n e f i t  

o f  t h e  a d m i n i s t r a t i v e  p r o c e d u r e s  p e r t a i n i n g  t o  s u c h  m a t t e r s .  
F u r t h e r m o r e ,  w e  r e q u e s t  a n  a n s w e r  t o  t h e  i n q u i r i e s  w e  h a v e  m a d e  
a b o v e .

S h o u l d  y o u  s e e  f i t  t o  p r o v i d e  us w i t h  a  brea.-idown o f  t h e  h o u r s  
c l a i m e d  b y  G r o u n d  U p ' s  e m p l o y e e s  a n d  o w n e r s ,  o n  a d a y - b y — l a y  

b a s i s  s o  t h a t  w e  c a n  e v a l u a t e  t h e m ,  w e  w i l l  b e  h a p p y  t o  m a k e  a 
f u r t h e r  e v a l u a t i o n .  H o w e v e r ,  w e  q u e s t i o n  w h e t h e r  s u c h  a n  

a n a l y s i s  w o u l d  b e  a w a s t e  o f  t i m e ,  s i n c e  y o u  h a v e  o b v i o u s l y  
d i s r e g a r d e d  M r .  R u s s e l l ' s  p r e v i o u s  s w o r n  a n a l y s i s .

V e r y  t r u l y  y o u r s ,

S C H A I B L E ,  S T A L E Y ,  D e L I S I O  

& C O O K ,  I N C .

Ey:

S S D / s l b

c c: L e n  H a n n a m a n
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Tl>*? Law Firm of
Schaible. Staley, DeLisio & Cook. Inc.

M a r c h  20, 1 9 8 4

B r u c e  S i l v e r t h o r n ,  I n v e s t i g a t o r  

A l a s k a  D e p a r t m e n t  o f  L a b o r  

W a g e  & H o u r  A d m i n i s t r a t i o n  

L a b o r  S t a n d a r d s  & S a f e t y  D i v i s i o n  

P o u c h  7 - 0 2 1  
A n c h o r a g e ,  A K  9 9 5 1 0

R e :  A n c h o r a g e  S e r v i c e - H a n s h e w  S p o r t s  C o m D l e x
P W A  1 1 8 3 - 0 2 5

A n rh o ra e e  O ffice 
Stephen S. DeLi.Mu 

Alan sherry 
J irep h  M. Moran 

Micharl C. G rrachu  
P atnria  L. Zohe. 

B alter J. Sczu ilt, 
Allan J . '/I.Min 

Grreorv L. Vn .neroun

F a irb a n k . O ffice 
Grace Ber \ Schaible 
l ln .a c d  i  aley 
Ocnnir E Con1 
Barbara L. Schuhnunn 
Robert B. G r w c l i x  
C harli- D. Silvev. j r .

O f Coun-el:
B illiam \  . Hnpeo*

D e a r  M r .  S i l v e r t h o r n :

Y o u  w i l l  r e c a l l  o n  F e b r u a r y  21, 1 9 8 4  o u r  t e l e p h o n e  c o n v e r s a t i o n s  

r e g a r d i n g  t h e  f a c t  t h a t ,  e v e n  t h e  m o s t  r e c e n t  r e v i s e d  p r o p o r t e d  
p a y r o l l  r e c o r d s  p r o d u c e d  t o  y o u  b y  G r o u n d  U p  C o n s t r u c t i o n s  w e r e  

n o t  p r e s e n t e d  u n d e r  o a t h .  Y o u  s t a t e d  t h a t  M r .  S t e r b a  w a s  u n w i l l i n g  

t o  p r o v i d e  a " c e r t i f i e d  p a y r o l l " ,  o n  t h e  g r o u n d  t h a t  h e  f e l t  s u c h  

c e r t i f i c a t i o n  c o n s t i t u t e d  a r e p r e s e n t a t i o n  t h a t  t h e  p a y r o l l  h a d  b e e n  

p a i d ,  w h e n  i t  h a d  n o t .

A c c o r d i n g l y ,  I r e q u e s t e d  t h a t  y o u  o b t a i n  f r c m  G r o u n d  U p  C o n s t r u c t i o n  

a s w o r n  a f f i d a v i t  t o  t h e  a c c u r a c y  o f  t h e  i n f o r m a t i o n  c o n t a i n e d  i n  

w h a t e v e r  p a y r o l l  r e c o r d  G r o u n d  U p  i n t e n d s  n o w  t o  r e l y  u p o n .  Y o u  

a d v i s e  t h a t  t h a t  w o u l d  b e  a n  e a s y  t h i n g  t o  a c c o m p l i s h ,  a n d  t h a t  y o u  

w o u l d  d o  s o  a n d  s e n d  m e  a c o p y  o f  t h e  a f f i d a v i t  i m m e d i a t e l y .

W e  a r e  n o w  a p p r o x i m a t e l y  o n e  f u l l  m o n t h  s i n c e  t h a t  d i s c u s s i o n ,  a n d  

I h a v e  n o t  r e c e i v e d  a n y  s u c h  a f f i d a v i t .  H a s  M r .  S t e r b a  d e c l i n e d  t o  

p r o v i d e  o n e ?  W h e n  m a y  w e  e x p e c t  t o  s e e  s o m e  s w o r n  s u p p o r t  f o r  t h i s  

o f t  c h a n g e d  a n d  p e r h a p s  i n  t h e  f u t u r e  o f t e n  c h a n g i n g  p a y r o l l  " r e c o r d ? "

I a t t e m p t e d  t o  c a l l  y o u r  o f f i c e  o n  M a r c h  19, o n l y  t o  b e  a d v i s e d  t h a t  

y o u  w e r e  g o n e  o n  p e r s o n a l  l e a v e  u n t i l  A p r i l  1. I t r u s t  y o u  w i l l

r e s p o n d  t o  t h i s  p r o m p t l y  a f t e r  y o u r  r e t u r n .

V e r y  t r u l y  y o u r s ,

S C H A I B L E ,  S T A L E Y ,  D e L I S I O  & C O O K ,  I N C .

c c: L e n  H a n n a m a n
V 1.1 B r . l  l i th  kxiM iur 
(‘HIT)
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BILL SHEFFIELD. GOVERNOR

WAGE & HOUR A DM IN 1STRA T/ON 
LABOR STANDARDS & SAFETY DIVISION

DElPASaTIMEWT OF LA3 0 3 X X 1 EA G LE STR EET 
POUCH 7-021
ANCHO RAG E. ALASKA 9 9 5 1 0  
PH O N E: 19071254-2435

RECEIVED— ANCHORAGE

M A R  2  2  1384
March 21, 1984 SCHAIBLE. STALEY, 

DsLISIO AND COCK, INC.

Schaible, Staley, Delisio A Cook, Inc.

PO Box 102340 

Anchorage, AK. 99510

Attention Stephen S. Delisio

RE: ASD-SERVICE HANSHEW SPORTS COMPLEX

PUA1183-025

Enclosed are the amended certified payrolls submitted by Gary Sterba, on 

behalf of Ground 'Jp Construction, for work performed on the above referenced 

project. Mr. Sterba's certification is attached for your review.

Please compare these payrolls for consistancy with your own records and provide 

this office with any conments you mighL have by April 6, 1984.

If you have any questions, please don't hesitate to contact our office at

264-2435.

Yours,

M/ll Investigator ’

wage & Hour Administration
Labor Standards & Safetv Division

Enc losures



T O :  F i l e

F R O M :  S S D

D A T E :  1 2 / 1 9 / 3 3

R e :  L  & H  E n t e r p r i s e s  v. G r o u n d  U p  C o n s t r u c t i o n

O n  t h i s  d a t e  I s p o k e  a t  l e n g t h  w i t h  B r u c e  S i l v e r t h o r n  r e g a r d i n g  

t h e  s t a t u s  o f  t h e  m a t t e r .  H e  is e x p e c t i n g  t o  m e e t  w i t h  G a r y  S t e r b a

o n  t h e  m o r n i n g  o f  D e c e m b e r  20, 1 9 8 3 .  H e  i n d i c a t e d  t h a t  h e  h a d  n o t

t o l d  S t e r b a  t h a t  h e  w o u l d  b e  o r d e r i n g  t h e  S c h o o l  D i s t r i c t  t o  p a y  

t h e  w a g e s .  H e  w i l l ,  h o w e v e r ,  b e  i n s t r u c t i n g  t h e  S c h o o l  D i s t r i c t  t o  

w i t h h o l d  a s u f f i c i e n t  s u m  t o  c o v e r  w a g e s  t h a t  h e  t h i n k s  f r o m  h i s  

p r e l i m i n a r y  i n q u i r y  m a y  b e  d u e .

I i n f o r m e d  h i m  o f  t h e  a f f i d a v i t  p r e p a r e d  b y  J u n i o r  R u s s e l l

f r o m  t h e  L  & H  j o b  l o g s ,  a n d  a g r e e d  t o  d e l i v e r  a c o p y  o f  t h e  a f f i d a v i t s  

t o  h i m  a s  s o o n  a s  p o s s i b l e .  I s e n t  i t  w i t h  S h a r o n  o n  t h e  a f t e r n o o n  

o f  1 2 / 1 9 / 8 3 .  I a l s o  r e a d  f r o m  i t  t h e  c o n f l i c t i n g  I n f o r m a t i o n  f r o m  

t h e  c e r t i f i e d  p a y r o l l  r e c o r d s .

H e  i n d i c a t e s  t h a t  a c o u p l e  o f  t h e  e m p l o y e e s  h a v e  e v e n  f i l e d  

c o n f l i c t i n g  c l a i m s  i n d i c a t i n g  t h a t  t h e r e  i s  m o r e  o w i n g  t h e m  t h a n  is 

s h o w n  o n  t h e  c e r t i f i e d  p a y r o l l  s u b m i t t e d  b y  S t e r b a .

O n c e  a g a i n  h e  r e i t e r a t e d  h i s  b e l i e f  t h a t  o w n e r s  w e r e  e n t i t l e d  

t o  p a y m e n t  u n d e r  t h e  A c t  a s  w e l l  a s  r e g u l a r  e m p l o y e e s .  I p o i n t e d  

o u t  t o  h i m  t h a t ,  b e f o r e  h e  m a d e  a m a j o r  m i s t a k e  i n  e n f o r c e m e n t ,  h e  

s n o u i u  .Inquire f o r  a n  o p i n i o n  o f  t h e  a s s i s t a n t  a t t o r n e y  g e n e r a l  t h a t  

a d v i s e s  t h e  D e p a r t m e n t  o f  L a b o r .  H e  a l s o  i n d i c a t e d  t h a t  h i s  r e s e a r c h  

h a d  s h o w n  t h a t  G a r y  S t e r b a  w a s  t h e  o n l y  o w n e r  s h o w n  o n  t h e  c o n t r a c t o r ' s  

b o n d  a n d  b u s i n e s s  l i c e n s e .  I p o i n t e d  o u t  t o  h i m  t h a t  w a s  i r r e l e v a n t ,  

f o r  p u r p o s e s  o f  t h i s  j o b ,  s i n c e  D e n n y  T h o m a s  h a d  h e l d  h i m s e l f  o u t  a n d  

s i g n e d  t h e  c o n t r a c t  a s  a c o - o w n e r .  H e n c e  T h o m a s  s h o u l d  a l s o  b e  d e a l t  

w i t h  a s  a n  o w n e r  w i t h  r e g a r d  t o  t h i s  c l a i m .  I f u r t h e r  u r g e d  h i m  t o  

o b t a i n  a n  o p i n i o n  o n  t h i s  f r o m  t h e  a t t o r n e y  g e n e r a l ' s  o f f i c e .

S i l v e r t h o r n  a d m i t t e d  t h a t  h e  w a s  n o t  a t t o r n e y ,  b u t  w a s  s i m p l y  

f o l l o w i n g  e n f o r c e m e n t  p r a c t i c e s  t h a t  a r e  a p p a r e n t l y  w e l l  e s t a b l i s h e d  

i n  t h e  d e p a r t m e n t .  T h e y  h a v e  a p p a r e n t l y  r o u t i n e l y  b e e n  e n f o r c i n g  

p a y m e n t  o f  w a g e s  t o  o w n e r s ,  a s  w e l l  a s  t o  e m p l o y e e s ,  w h e r e  t h e  s i t u a t i o n  

h a s  a r i s e n .

I a l s o  i n s i s t e d  t h a t  h e  t a k e  a n y  f u r t h e r  i n f o r m a t i o n  f r o m  S t e r b a ,  

T h o m a s  o r  t h e  e m p l o y e e s  u n d e r  o a t h ,  s i n c e  w e  w a n t e d  t h e  s a n c t i o n  o f  

p e r j u r y  o v e r  t h e i r  h e a d s  i f  t h e y  l i e d .  H e  s o u n d e d  as i f  h e  r e a l l y  

d i d  n o t  i n t e n d  to d o  t h a t  s i n c e  h i s  o n l y  p u r p o s e  w a s  t o  d e t e r m i n e  

w h e t h e r  w a g e s  w e r e  d u e ,  a n d  n o t  t o  m a k e  a  c a s e  f o r  a n y b o d y .  I p o i n t e d  

o u t  to h i m  t h a t ,  o b v i o u s l y ,  h i s  f u n c t i o n  w a s  t o  g e t  to t h e  t r u t h  a n d  

t h e  b e s t  w a y  t o  g e t  t o  t h e  t r u t n  w a s  t o  t a k e  t e s t i m o n y  u n d e r  o a t h

MEMORANDUM



r
i r

p a r t i c u l a r l y  w h e r e  t h e r e  w e r e  m a j o r  c o n f l i c t s .  I p o i n t e d  o u t  t h a t ,  

if  h e  r e q u i r e d  a l l  o f  t h e  e v i d e n c e  t o  c o m e  i n  u n d e r  o a t h ,  h e  w a s  

m u c h  m o r e  l i k e l y  t o  g e t  t o  t h e  r e a l  t r u t h  e a r l i e r .

I a l s o  p o i n t e d  o u t  t h a t  s o m e  o f  t h i s  w o r k  h a d  b e e n  d o n e  b y  

G r o u n d  U p  d i r e c t l y  f o r  t h e  a c c o u n t  o f  t h e  S c h o o l  D i s t r i c t ,  a n d  t h a t  

w e  w e r e  b e i n g  c h a r g e d  a s  i f  i t  w a s  d o n e  f o r  u s. H e  i n d i c a t e d  t h a t  

h e  w o u l d  c h e c k  w i t h  H a n s c o m b  K e r r y  t o  f i n d  o u t  a b o u t  t h i s  a s p e c t .

c c :  L e n  H a n n a m a n



S t a t e  o f  A l a s k a  )
) s s .

T h i r d  J u d i c i a l  D i s t r i c t  )

T o  W n o m  i t  M a y  C o n c e r n :

I am no longer an employee of L & H Enterprises, Inc. Therefore, 
not having the employee to company loyalty I h'ave also had a 
past acquaintance and friendship .̂ ith Ground-Up Construction, as 
well as a working relationship with them. I believe I am a 
neutral party in this mat.ter of L a H Enterprises, Inc., vs. 
Ground-Up Construction.

I r e m e m b e r  t h e  c o n t r a c t  v e r y  w e l l ,  a s  I n e g t o i a t e d  it w i t h  D e n n y  

T h o m a s  p e r  i n s t r u c t i o n s  f r o m  G a r y  S t e r b a .  D e n n y  T h o m a s  i n f o r m e d  

m e  t h a t  h e  w a s  c o - o w n e r .  I d i d  n o t  q u e s t i o n  i f  t h a t  m e a n t ,  a l l  

p a s t  w o r k ,  a l l  f u t u r e  w o r k  o r  j u s t  t h i s  p a r t i c u l a r  j o b .

On August 3, 1983 and August 4, 1983, Denny Thomas called Bob 
Kirkman (L & H Office per phone record,) to get L & H Enterprises' 
record of days worked on this job by Ground-Up personnel. These 
I supplied after our office notified Ground-Up to send copies of 
Certified Payroll. I have noted several discrepancies from our 
job log and time sheets turned in by Gary Sterba.

The record shows 2 loads of pipe hauled in, 2 loads of asphalt 
and broken concrete hauled off. The last load going with trailer 
and backhoe, therefore, the work was not in excess of four each 
% days for the truck driver, or a total of 2 full days. Note: 
Total job they show the time for truck driver as 8 days. There 
was not any fill or bedding hauled to the job. This man was not 
on the job 8 days.

A copy of the Certified Payroll time sheets turned in by Ground- 
Up Construction no way matches the job log. Time sheets fcr the 
week ended July 3, 1983 and for the day of June 27 show Gary 
Sterba working 16 hours. The job log shows him arriving on the 
job at 10:00am. As he indicated working 16 hours, this would 
mean he would not have gotten off until 2:00am the next morning. 
Also his certified payroll show his men working the same day, 
only got 11 hours. Something is amiss in their records. On 
July 11, 1983 the log book shows Ground-Up (Gary Sterba anu 
Denny Thomas) arriving on the job at 3:00pm then showing on the 
time sheet only Gary Sterba working 12 hours. No one else from
Ground-Up was working. On July 14, 1983 shown by log book, Gary
Sterba left the job at 11:30am yet claimed 8 hours.

We have to assume the time sheet of week ending June 26, 1983 is 
really week ending July 17, 1983. Week ending June 26, 1983 is 
a week before their job even started. It looks as if after L & H 
Enterprises, Inc. gave dates of work on job, that Ground-Up 
went back 6 weeks and guessed on hours worked, and not very 
accurately I might add.

O n  J u l y  17, 1983, G r o u n d - U p  C o n s t r u c t i o n  w o r k e d  o n  c o n t r a c t  

b e t w e e n  A n c h o r a g e  S c h o o l  D i s t r i c t  a n d  G r o u n d - U p ,  a s e p a r a t e  c o n ­

t r a c t  to c h a t  o f  o u r s ,  y e t  S t e r b a  is c l a i m i n g  8 h o u r s  o f  t i m e

to t h e  L & H jo b .  O n  J u l y  15, 1983 t h e y  w e r e  w o r k i n g  o n  t h e

a f o r e  m e n t i o n e d  c o n t r a c t  a n d  c h a r g e d  L & H E n t e r p r i s e s  12 m a n  

h o u r s .  T h i s  is c o n f i r m e d  b y  o u r  j o b  l o g .  P e r h a p s  C e r t i f i e d



Payroll on the ether contract with the School District will show 
this discrepancy. Maybe: an oversight on their part. It is 
impossible from the Ground-Up time sheets to match our job log.

A n d y  S t e r b a  w a s  n e v e r  a n  o p e r a t o r  o n  t h i s  j o b  y e t  t i m e  s h e e t s  

s h o w  h i m  as s u c h .  I t  i s  r e a l  c o n f u s i n g  a s  t o  w h a t  t h e y  a r e  

t r y i n g  t o  d o .  It l o o k s  a s  i f  t h e y  a r e  g u e s s i n g  o n  t h e i r  h o u r s  
r a t h e r  t h a n  b e i n g  a c c u r a t e .

I have no argument on hours for Denny Thomas. Though accurate 
hours on him were not properly kept, as he would leave the job 
during work hours and did so on many occasions and would also 
show up late. Ke was looking and bidding other work and charging 
hours to L & H job as it appears and was told to me.

The most accurate hours would be on Ed Growkoski. However, both 
Ed Growkoski and Gary Sterba are listed as operators on the same 
days. It is very hard in an 8 hour day to get in 16 hours of 
operators time on one piece of equipment. They only had one 
backhoe.

As a former employee of L & H Enterprises, Inc. I am under no 
obligation, connection, or ties with L & H Enterprises, Inc. at 
this time.

I f  I m a y  b e  o f  f u r t h e r  a s s i s t a n c e  p l e a s e  b e  a d v i s e d  t h a t  I w i l l  

b e  g a l d  t o  h e l p .  L o g  b o o k s ,  t i m e  s h e e t s  a n d  p e r s o n a l  k n o w l e d g e  

o f  t h e  a b o v e  is t r u e  t o  t h e  b e s t  o f  m y  k n o w l e d g e .

Best Regards, 
JR Russel

Subscribed and sowrn to before me 
this / £  day of December, 1983.

(Seal)
State of Alaska 
My commission expires;
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