


It has come to my attention that there are no current laws requiring
employers of food service workers to provide a half-hour break for their
employees during each shift.

There is also no federal or state law requiring an employer to provide
employees with rest or meal periods during a work shift. However private
employment agreements and collective bargaining contracts frequently require
rest and meal periods and the Alaska Dept, of Labor will enforce those
private agreements. Food service workers who do not have an employment
agreements or collective bargaining contracts could then be required to work
through a shift without having any break time.

The intent of this legislation is to implement by statute a break time
requirement.
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M EMOPANDTM January 11, 1984

SUBJECT: Requiring Rest or Meal Periods for Food
Service Workers (Work Order No. 13-1626)

TO: Representative Barbara Lacher

FROM: Teresa B. Cramer A S
Legislative Counsel N - a

You have requested information about any current laws
requiring employers of food service workers to provide a
half-hour break for their employees during each shift. You
have also asked for recommendations about how to require
those employers to provide a break-time for their employees.

There is no federal or state law requiring an employer to
provide employees with rest or meal periods during a work
shift. However, private employment agreements and collec—
tive bargaining contracts frequently require rest and meal
periods and the Alaska Department of Labor will enforce
those private agreements. Federal regulations under the
Fair Labor Standards Act (29 U.S.C. 201 - 219) recognize
that employment contracts may require employers to provide
rest or meal periods and address how to consider those
periods when computing overtime compensation. (A copy of 29
C.F.R. 785.18 and 785.19 1is attached for your information.)

The state cannot adopt laws in a field which federal

statutes have pre-empted. The Fair Labor Standards Act does
not address rest or meal periods. It sets a floor below
which states may not go in regulating minimum wages and
overtime compensation. It permits states to provide greater

protections for employees than those of the federal law
provided that those protections do not conflict with or
frustrate the purpose of the federal law. The act does not
prohibit Alaska from adopting requirementj about break
times.

V.
A break-time requirement should be implemented by statute
rather than by regulation. Neither AS 2.3.10 (the Alaska
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Wage and Hour Act) nor AS 18.60.010 - 18.60.105 (prevention
of acci =nt and health hazards) speaks directly to this
proposeu requirement. The Wage and Hour Act establishes
minimum wage and overtime compensation standards. AS
18.60.010 - 18.60.105 addresses the prevention of
work-related accidents and health hazards. Since regu—
lations providing for rest or meal periods would not
directly flow from existing statutory language, the safer
course to follow would be to establish the requirement by
statute in general terms and permit regulations to be
adopted to implement it.

TBC:Imb
L3/7087

Attachment



5785.15

1785.15 On duly.

A stenographer who reads a book
vhtle waiting for dictation, a messen-
:er who works a crossword puzzle
vhilc awaiting assignments, fireman
vho plays checkers while waiting for
ilanns and a factory worker who talks
0 his fellow employees while waitin
or machinery to be repaired are a
vorkln% during their periods of inac-
Jdvity. The rule also apfplies to employ-
es who work away from the plant.
Tor example, a repair man is working
*hile he waits for his employer’s cus-
omer to get the premises in readiness.
The time is worktimc even though the
employee is allowed to leave the prem-
ses or the Job site during such periods
>f inactivity. The periods during
vhich these occur are unpredictable.
They are usually of short duration. In
dther event the employee is unable to
Ise the time effectively for his own
mrposcs. It belongs to and Is con-
rolled by the employer. In all of these
eases walting Is an integral part of the
ob. The employee is engaged to wait.
See: Skidmore v. Swift. 323 U.S. 134,
37 (1944), Wright v. Carrlgg, 275 F. 2d
48. 14 W.H. Cases (C.A. 4. 1960);
elitchell v. Wigger, 39 Labor Cases.
>ara.  66.278. 14 W.H. Cases 534
D.N.M. 1960); Mitchell v. Nicholson.
79 F. Supp. 292.14 W.H. Cases 487
W.D.N.C. 1959))

785.16 Off duty.

(a) General Periods during which an
mployce Is completeI?/ relieved from
uty and which arc long enough to
nable him 10 use the time effectively
or his own purposes are not hours
forked. He Is not completely relieved
rom duty and cannot use the time ef-
ectively for his own purposes unless
c is definitely told in advance that he
tay leave the Job and that he will not
ave to commence work until a defl-
Itely specified hour has nrrived.
/hether the time Is long enough to
nable him to use the time effectivel?/
)r his own purposes depends upon all
f the facls and circumstances of the
use. . -

(b) Truck drivers; specific examples.
truck driver who has to wait at or
car the Job site for goods to be loaded
. working during the loading period,
f the driver reaches his destination

Titlo 29— Labor

and while awaiting the return trip is
required to take care of his employer’s
property, he is also working while
waiting. In both cases the employee is
engaged to wait. Waiting is an integral
part of the job. On the other hand, for
example, if the truck driver is sent
from WashlIngtion, D.C. to New York

City, Ieaving at 6 a.m. and arriving at £
12 noon, and is completely and specifi- -i
cally relieved from all duty until 6
p.m. when he again goes on duty for f
the return trip the idle time is not $
working time. He is waiting to be en- \i
gaged. (Skidmore v. Swift. 323 U.S.
134, 137 (1944); Walling v. Dunbar ft
Transfer & Storage. 3 W.H. Cases 284;
7 Labor Cases para. 61,565 (W.D. a
Tenn. 1943); Gifford v. Chapman, 6 o.£
W.H. Cases 806; 12 Labor Cases para.
63.661 (W.D. Okla.. 1947); Thompson -f
v. Daugherty, 40 Supp. 279 (D. Md.
1941)) M
9785.17 On-call time. x.
An employee who is required to
remain on call on the employer's
premises or so close thereto that he W%
cannot use the time effectively for his
own purposes Is working while "on ¥
call". An employee who isnot required
to remain on the employer’s premises %
but is merely required to leave word at  $3
his home or with company officials £
where he may be reached Is not work- \P|
Ing white on call. (Armour & Co. v. ®
Wantock, 323 U.S. 126 (1944); Handler
v. "hrosher, 191 F. 2d 120 (C.A. 10,
1951); Walling v. Bank of Waynesboro, -wk"
Georgia. 61 F. Supp. 384 (S.D. Go. &
1945)) > <f
R est and Meal Periods Vy-w
Vi /="

9785.18 Rent
Rest periods of short durationa

nfng from 5 MiMisies o aboot 20 jmii)- =4S

utes, are! common In Industry. They.,
promote the efficiency of the employ*
ee and are customarily pold for

working time. They must be counted
as hours worked. Compensable time of

rest periods may not be offset agalnrt"Kigj

other working time such as comports**
ble waiting time or on-call tlmo

A1* A

(Mitchell v. Greinctz, 235 F. 2d 621, 1IM Sjg:

W .H. Cases 3 (C.A. 10. 1050); Bal
Consolidated

Supp. 996 (S.D. Cal. 1945)),

n-m

BalUrd . o
teel Corp., Ltd-"flINFj< ffjfj!

Chapter V—Wage and Hour Division
§785.19 Meal.

a)
fiée meal periods are not worktime.

Bona fide meal periods do not include
coffee breaks or time for snack.-.
These are rest periods. The employee
must be completely relieved from duty
for the purpose: of eating regular
meals. Ordinarily 30 minutes or more
is long enough for a bona fide meal
period. A shorter period may be long
enough under special conditions. The
employee is not relieved if he is re-
quired to perform any duties, whether
active or inactive, while eating. For ex-
ample. an office employee who is re*
guired to eat at his desk or a factory
worker who is required to be at his
machine is working while eating.
(Culkin v. Glenn L. Martin. Nebraska
Co., 97 F. Supp. 661 (D. Neb. 1951),
aff’d 197 F. 2d 981 (C.A. 8. 1952), cert,
denied 344 U.S. 888 (1952); Thompson
v. Stock SI Sons. Inc.. 93 F. Supp. 213

E.D. Mich 1950), aff'd 194 F. 2d 493
C.A. 6. 1952); Biggs v. Joshua Hcndy
Corg., 183 F. 2d 515 (C. A. 9. 1950), 187
F. 2d 447 (C.A. 9. 1951); Walling v.
Dunbar Transfer & Storage Co., 3
W.H. Cases 284; 7 Labor Cases para.
61.565 (W.D. Tenn. 1943); Lofton v.
Seneca Coal and Coke Co., 2 W.H.
Cases 669; 6 Labor Cases para. 61,271
(N.D. Okla. 1942); aff'd 136 F. 2d 359
§]C.A. 10. 1943); cert, denied 320 U.S.
72 (1943); Mitchell v. Tampa Cigar
Co., 36 Labor Cases para. 65, 198, 14
W.H. Cases 38 (S.D. Fla. 1959); Doug-
lass v. Hurwltz Co., 145 F. Supp. 29. 13
W.H. Cases (E.D. Pa. 1956))

(b). IWicre no permission to leave
premises. It is not necessary that an
employee be permitted to leave the
premises if he Is otherwise completely
Ereer?gd from duties during the meal

Sleeping Time and Certain Other
Activities

4785.20

Under certain conditions an employ-
ee Is considered to be working even
shough some of his time Is spent in
sleeping or In certain other activities.

(icncral.

» 785,21

An em on{ee who Is required to be
on duty For ess than 24 hours Is work-

|,,.,HH (him 21-hour duty.

§ 7815:22

ing even though he Is permitted to

Bona fide meal periods. Bonaleep or engage In other personal ac-

tivities when not busy. A telephone
operator, for example, who is required
to be on duty for specified hours is
working even though she Is permitted
to sleep when not busy answering
calls. 1t makes no difference that she
is furnished facilities for sleeping. Her
time is given to her employer. She is
required to be on duty and the time is
worktime. (Central Mo. Telephone Co.
v. Conwell, 170 F. 2d 641 (C.A. 8, 1948);
Strand v. Garden Valley Telephone
Co., 51 F. Supp. 898 (D. Minn. 1943);
W hltsitt v. Enid Ice & Fuel Co., 2 W.
H. Cases 584; 6 Labor Cases psira.
61,226 (W.D. Okla. 1942).)

§ 785.22

(a) General. Where an employee is
required to be on duty for 24 hours or
more, the employer and the employee
may agree to exclude bona fide meal
periods and a bona fide regularly
scheduled sleeping ﬁeriod of not more
than 8 hours from hours worked, pro-
vided adequate sleepingl; facilities are
furnished by the employer and Ihe
employee can usually enjoy an unin-
terrupted night’s sleep. If sleeping
ﬁeriod is of more than 8 hours, only 8
ours will be credited. Where no ex-
pressed or Implied agreement to the
contrary is present, the 8 hours of
sleeping time and lunch periods consti-
tute hours worked. (Armour v. Wan-
tock. 323 U.S. 126 (1944); Skidmore v.
Swift, 323 U.S. 134 (1944); General
Elcjtric Co. v. Porter, 208 F. 2d 805
gC A. 9, 1953), cert, denied, 347 U.S.
51, 975 (1954); Bowers v. Remington
Rand, 64 F. Supp. 620 (S.D. 111 1946),
affd 159 F. 2d 114 (C.A. 7, 1946) cert,
denied 330 U.S. 843 (1947); Bell v.
Porter. 159 F. 2d 117 (C.A. 7, 1946)
cert, denied 330 U.S. 813 (1947); Brld-
gemnn v. Ford, Bacon Si Davis, 161 F,
d J62 (C.A. 8, 1947); Rokey v. Day Si
Zimmerman, 157 F. 2d 736 (C.A. 8,
1946); McLaughlin v. Todd Si Brown.
Inc., 7 W.H. Cases 1014; 15 Labor
Coses para. 64,006 (N.D. Ind. 1948);
Campbell v. Jones & Laughlin, 70 F.
Supp. 996 (W.D. Pa. 1947).)

(b)  Interruptions of sleep. If the
sleeping period Is interrupted by u call
to duty, the Interruption must he

Duty of 21 hours or more.
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The Department of Labor is, from a safety and health standpoint, an
advocate of the philosophy that workers need time away from their
duties during the work shift, as provided for in House Bill 545.

While there are presently no provisions in either state or federal law
that require rest or meal periods for any class of worker, the absence
of such provisions is premised upon the ability and good faith of
employers and employees to negotiate suitable arrangements in this
regard. This has been very workable and, generally, employers and
employees do come to mutually acceptable terms on meal and rest
periods. However, it appears that the food service industry has failed
to satisfactorily police itself in this regard, and that workers in
the industry are being-denied the opportunity to negotiate for meal or
rest periods which is commonly extended to workers in other industries.

Traditionally, a role of government has been to provide remedies to
inequities when the more desirable self-regulating approach has failed.
With this being the situation in the food service industry, it is,
therefore, appropriate for government to assume the stronger role as
provided for in House Bill 545.

Th= Department of Labor, therefore, supports passage of House Bill 545.
It will not have a fiscal impact on the Department.

APPROVED

Jim Robison
Commi ssioner

PO3I1X20M P A P 8S5/Department of Labor
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i“estaurant Loca|879
| , Jmployees Union
Daniel E. Loring 909 First Avenue — Fairbaaks, Alaska 99701 Mark Rosen
Financial Secrctary-Trcasurer 907-452-2332 President

Business Manager
- Farthest North Local -

6 February 1984

Rep. Niilo Koponen
Alaska State Legislature
Pouch Vv (MS 3100)
Juneau, Alaska 99811

Dear Representative Koponen,

Local 879 is pleased to see the introduction of H.B. 545, and would like

to be kept informed of its progress in the Labor and Commerce Committee.

As this bill is presently written, is it intended to provide workers

with either a meal or a-30 minute break, but not necessarily both? It
would seem to be a curious result if employers provided a meal but required
the employee to eat it while on shift.

Thank you for introducing this bill, and for sending us your comments or
further information on it.

Sincerely

Beth M. Liehner
Business Agent, Local 8/9

P.S. Please let Rep. Ringstad know that his constituents favor this bill!I”f>
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(907) 465-3991
March 6, 1984
MEMORANDUM
TO: Representative Barbara Lacher

FROM David Teal
Legislative Analyst

RE: Meal Period for Food Service Workers
Research Request 84-057

You asked about state and federal laws and regulations pertaining to
rest or meal periods for food service workers on an 8-hour shift.
Alaska, like most states, defers to federal standards in lieu of state
wage and hour regulation. Federal requirements for work breaks (except
for minors) were abolished in the 1960s when equal pay and equal oppor-
tunity laws were adopted.*

| spoke with Don Wilson and James Sanwick, both of the Alaska Department
of Labor, about states that have adopted laxs and regulations governing
meal periods. Washington, Oregon, California and Hawaii are some of
the states that have state wage and hour requirements in addition to
federal requi reinents.

Hawaii requires employers to provide breaks to employees who are minors,
but does not require breaks for adult workers.- California Yequires
employers-to provide a meal-period to workers>ln some fields, but food
service workers are not on the-list of occupations'covered 'by the
regulations. A copy of California's regulations governing meal periods
1s attached to this memorandum.

Employers that are covered by state regulation in Oregon must provide
a 10-minute break (15 minutes for minors) twice a day and must provide
a meal break within 5 hours of the beginning of a shift. Oregon's

iuntil the federal equal pay requirements were adopted, employers were
required to provide breaks to women and children employees. Federal
regulations no longer require employers to give adult employees rest
or meal breaks, but they do require that employees be compensated for
breaks of less than 20 minutes and meal periods of less than one-half
hour.
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wage and hour regulations apply only to those businesses that have
gross sales of less than $362,000 per year eud do not participate in
interstate commerce. Over 90 percent of the employers in Oregon are
covered by federal regulations.

Washington's..administrative code requires employers to allow employees
to take a meal break of at least 30 minutes no less.than two hours and
no more than/five ..hours .from the beginning of/a shlft.~Tn "addition,!"
employees must receive a paid; 10-minute break for each four hours of
work. The provisions apply toali'emplbyerS{ri~he- stated

Several people | spoke with stated that most food service workers are
allowed to eat before, after or during their shifts, often for free.
Several contacts mentioned that a requirement for a meal break might
cause "during shift™ meals to change from the traditional no cost and
no lost hourly compensation situation. If food service workers in
Alaska aregiven meal breaks, they may no longer be paid for the meal
period and could be requiredto pay for any of the employers' food
which is consumed.

If you wish us to perform a more extensive survey of states, please
contact the agency.

DT

Attachment



MARCH 7, 1984

TO: JOHN
FROM: KEN
RE: HB 545

THE LANGUAGE IN HB 545 IS VERY SIMPLE, BUT IT PROPOSES
ACTION WHICH IS UNPRECEDENTED IN ALASKA STATUTE. THIS
LEGISLATION WOULD MANDATE THAT WORKERS IN THE FOOD SER-
VICE INDUSTRY BE GIVEN A 30 MINUTE REST OR MEAL PERIOD

DURING WORK SHIFTS THAT LAST EIGHT HOURS OR MORE.

QUESTIONS:

1. WHY HAVE FOOD SERVICE WORKERS BEEN SINGLED OUT IN THIS

BILL ?

2. HAS THIS TYPE OF LEGISLATION BEEN PASSED |IN OTHER

STATES ?

3. IS THERE ANY LAW ON THE FEDERAL LEVEL THAT MIGHT SUP-

PORT SUCH LEGISLATION ?

4. |IF TIE)IIS LEGISLATION IS PASSED, L, YOU EXPECT A LARGE
J><-

NUMBER'OF WORKERS WILL WANT THE SAME PRIVILEGE 2.
U) -V-0 (
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House Bill No. 545 Date  February 15 >1984
Title s Act renatmn9 to rest or mea® Periods for contact. Eeilfeza]Q)Plate

food service workers.
Bob Bacolas
465-4870

The Department of Labor is, from a safety and health standpoint, an
advocate of the philosophy that workers need time away from their
duties during the work shift, as provided for in House Bill 545.

While there are presently no provisions in either state or federal law
that require rest or meal periods for any class of worker, the absence
of such provisions is premised upon the ability and good faith of
employers and employees to negotiate suitable arrangements in this
regard. This has been very workable and, generally, employers and
employees do come to mutually acceptable terms on meal and rest
periods. However, it appears that the food service industry has failed
to satisfactorily police itself in this regard, and that workers in
the industry are being denied the opportunity to negotiate for meal or
rest periods which is commonly extended to workers in other industries.

Traditionally, a role of government has been to provide remedies to
inequities when the more desirable self-regulating approach has failed.
With this being the situation in the food service industry, it is,
therefore, appropriate for government to assume the stronger role as
provided for in House Bill 545,

The Department of Labor, therefore, supports passage of House Bill 545.
It will not have a fiscal impact on the Department.

APPROVED:

Jim Robison
Commissioner

POSITION PAPEPI/Department of Labor
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