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Bill No. House B i l l  Ho. 540

Title "An Act re la t in g  to claims against 
a contractor's payment bend"

Date February 13,1984

Contact: Eileen P la te , 465-2700 
Bob Bacolas, 465-4870

The b o n d i n g  r e q u i r e m e n t s  o f  AS 3 6 . 2 5  a r e  d e s i g n e d  t o  p r o v i d e  p e r s o n s  
p e r f o r m i n g  l a b o r  o r  f u r n i s h i n g  m a t e r i a l -  on a pu b l  ic c o n s t r u c t i o n  p r o j e c t  
w i t h  r e m e d i e s  c o m p a r a b l e  to  t hose  t h a t  a r e  a v a i l a b l e  t o  p e r s o n s  
p e r f o r m i n g  wo r k  o r  f u r n i s h i n g  m a t e r i a l  on a p r i v a t e  s e c t o r  c o n s t r u c t i o n  
p r o j e c t .  W i t h  r e s p e c t  t o  p r i v a t e  c o n s t r u c t i o n ,  t he  f o l 1o w i n g - p o i n t s  a r e  
r e  1e v a n t :

1 .  A p e r s o n  who p e r f o r m s  wo r k  or s u p p l i e s  m a t e r i a l s  on a p r i v a t e  
p r o j e c t  may l i e n  the p r o p e r t y  f o r  r e c o v e r y  o f  m o n i e s  owed f o r  w a ge s  
o r  m a t e r  i a l s ;

2 .  A l i e n  on the  p r o p e r t y  may be f i l e d  f o r  up to  98 d a y s  a f t e r  the l a s t  
o a t e  on w h i c h  the p e r s o n  p e r f o r m e d  l a b o r  o r  f u r n i s h e d  m a t e r i a l s ;  and

3 .  The p r o p e r t y  i s  l i e n a b l e  by  w o r k e r s  and s u p p l i e r s  o f  the g e n e r a l  
c o n t r a c t o r  o r  any  s u b c o n t r a c t o r .

P u b l i c  p r o p e r t y ,  on the  o t h e r  h a n d ,  c a n n o t  be l i e n e d ,  a nd  the b o n d i n g  
r e q u i r e m e n t s  o f  AS 3 6 . 2 5  e v o l v e d  as an e q u i t a b l e  a l t e r n a t i v e ,  w i t h  the 
o n l y  d i f f e r e n c e  b e i n g  the v e h i c l e  u sed  f o r  r e c o v e r y  —  on p u b l i c  
c o n s t r u c t i o n ,  the c o n t r a c t o r ' s  b o n d ;  on p r i v a t e  c o n s t r u c t i o n ,  l i e n a b l e  
r e a l  p r o p e r t y .

The amendments  to  AS 3 6 . 2 5 . 8 2 8 < b ) , a s  se t  o u t  i n  House B i l l  No .  5 4 8 ,  
p r op o s e  to  d i s r u p t  the e q u i t y  p r e s e n t l y  p r o v i d e d  by d i s c r i m i n a t i n g  
a g a i n s t  the p e r s o n  who p e r f o r m s  l a b o r  o r  f u r n i s h e s  m a t e r i a l  to  a 
s u b c o n t r a c t o r  on a p u b l i c  c o n s t r u c t i o n  p r o j e c t .  I n  f a c t ,  the p r o p o s e d  
p r o v i s i o n  t h a t  t hese  w o r k e r s  o r  s u p p 1 i e r s  must  i n i t i a t e  t h e i r  c l a i m s  
a g a i n s t  the c o n t r a c t o r ' s  bond  w i t h i n  ten d a y s  f r o m  the f i r s t  d a t e  l a b o r  
was p e r f o r m e d  o r  m a t e r i a l s  were  f u r n i s h e d  e f f e c t i v e l y  d e n i e s  them use o f  
the s ys t em  s p e c i f i c  A l l y  d e s i g n e d  to  a s s i s t  t hem .  Few w o r k e r s  o r  
s u p p l i e r s  w o u l d  f e a r  t h a t  money owed them was  i n  j e o p a r d y  a f t e r  o n l y  ten  
d a y s .  F u r t h e r ,  the  r e q u i r e m e n t s  o f  AS 3 6 . 2 5 . 0 1 0 < a ) <2)  c l e a r l y  
c o n t e m p l a t e  t h a t  th t  g e n e r a l  c o n t r a c t o r  i s  r e s p o n s i b l e  f o r  the 
p r o t e c t i o n  o f  a l l  p e r s o n s  who s u p p l y  l a b o r  and  m a t e r i a l  i n  c o n n e c t i o n  
w i t h  the c o n s t r u c t i o n  c o n t r a c t .  T h e r e f o r e ,  the p r o p o s a l  to  t r e a t  a- 
s u b c o n t r a c t o r ' s w o r k e r s  and s u p p l i e r s  d i f f e r e n t l y  th an  t hose  o f  a 
g e n e r a l  c o n t r a c t o r  i s  no t  o n l y  w i t h o u t  j u s t i f i c a t i o n ,  b u t  i s  a l s o  
c o n t r a r y  to  the s p i r i t  o f  the b o n d i n g  l a w  i t s e l f .

House B i l l  540 i s  no t  i n  the be s t  i n t e r e s t  o f  A l a s k a ' s  w o r k e r s ,  and  the 
d e p a r tm e n t  o p p o s e s  i t s  p a s s a g e .

APPROVED:
'Jim R ob i s o n  
Commi s s i  o n e r

P O S IT IO N  PAP1EM/Department of Labor



TESTIMONY OF

ALASKA CHAPTER

THE ASSOCIATED GENERAL IOF A M E R I C A

TO THE

HOU«L LABOR AND COMMERCE COMMITTEE 

ON

VARYING THE NOTICE PROVISIONS TO PRIME CONTRACTORS

BY

SUBCONTRACTOR SUPPLIERS (HB 540)



The change proposed in HB540 would not preclude claim9 of a 

subcontractor’s supplier against a general contractor's payment bond# 

However, timely notice to the genet I contractor of the supplier'6 status 

and existence will become a prerequisite to filing a claim. This notice 

requirement will allow a general contractor to ensure that a subcontractor 

has paid nil suppliers.

Under proposed H8540, a general contractor will know which persons 

may possibly have claims against his payment bond prior to a claim being 

made. Under existing law, a general contractor cannot determine, in 

advance of a claim being filed, which persons may be eligible to file a 

claim.

111)540 proposes a system BOmewhat nnalagoua to the Alaska lien law (AS 

34.35). In 1978 the H e n  laws for the Stnto.of Alaska wero eubstantially 

revised. The revisions st l l’* provide protection to the subcontractor and 

materiel supplier but now subcontractor and suppliern have to take the 

initiative in assuring that the owner and lender are aware of their 

existence and ability to lien the project.

In summary, the A.G.C. believes HB540 will continue to provide4

protection to subcontractor suppliers but in a more enlightened and 

commercially reasonable manner. The A.G.C. urges this committee to 

consider all of the offered testimony and pass? HB540 on to the next 

committee -'f referral.



The Alaska Chapter Associated General Contractors of America represents

more than 800 companies including most of general contracting companies 

>

engaged in commercial construction. We appreciate the opportunity to present 

A-G.C.'s views on H3540.

The A.G.C. supports HB540 and offers the following brief explanation of 

the effect of the proposed change as we understand its intent.

Under existing law, a person with no direct contractural relationship with 

a general contractor, but who supplies labor or material to a 

subcontractor, may make a claim against the payment bond by giving the 

general contractor written notice within 90 day i from the last date on 

which the person performed labor or furnished material. A  general 

contractor has no way of knowing who may have supplied labor or materials 

to a subcontractor. Accordingly, a general contractor has no easy way to 

assure that a subcontractor has paid all his suppliers. Certification by 

a subcontractor that all labor and materialmen have been paid is no 

QHsurance if the certifying subcontractor is or becomes Insolvent. The 

only "iron clad" safeguard for a general contractor is to delay payment to 

all subcontractors until 90 days after they have supj. lied labor or 

materials. Thin solution would do little to harmonize-, relations and 

increase cooperation between general contractors and subcontractors.



T O U  ® I F  l h l l h § M  

TC3 H H i d O M l T M
LEGISLATIVE AFFAIRS AGENCY

M  E M O R A N D U M  J a n u a r y  27, 1 9 8 4

S U B J E C T :

TO:

F R O M :

U n d e r  A S  3 6 . 2 5 . 0 1 0 ( a ) ( 2 ) ,  a g e n e r a l  o r  s p e c i a l t y  c o n t r a c t o r ,  
a s  a c o n d i t i o n  o f  b e i n g  a w a r d e d  a c o n t r a c t  f o r  a p u b l i c  
b u i l d i n g  o r  p u b l i c  w o r k s  p r o j e c t  e x c e e d i n g  $ 1 0 0 , 0 0 0 ,  m u s t  
p o s t  a p a y m e n t  b o n d  f o r  t h e  p r o t e c t i o n  o f  a l l  p e r s o n s  w h o  
s u p p l y  l a b o r  a n d  m a t e r i a l s  p r o v i d e d  f o r  i n  t h e  c o n t r a c t .

U n d e r  A S  3 6 . 2 5 . 0 2 0 ( b ) ,  a s u p p l i e r  o f  l a b o r  o r  m a t e r i a l s  
u n d e r  a c o n t r a c t  w i t h  a s u b c o n t r a c t o r , w h o  h a s  n o  

c o n t r a c t u a l  r e l a t i o n s h i p  w i t h  t h e  p r i m e  c o n t r a c t o r ,  
h a s  a r i g h t  o f  a c t i o n  a g a i n ; ?  t h e  p a y m e n t  b o n d  if t h e  
s u p p l i e r  n o t i f i e s  t h e  p r i m e  j n t r a c t o r  w i t h i n  90 d a y s  a f t e r  
c o m p l e t i n g  t h e  w o r k  o r  t h e  d e l i v e r y  o f  a l l  m a t e r i a l s .

T h e  b i l l  a m e n d s  t h i s  s e c t i o n  to p r o v i d e  t h a t  t h e  s u p p l i e r  
w o u l d  h a v e  to g i v e  n o t i c e  w i t h i n  10 d a y s  a f t e r  b e g i n n i n g  
p e r f o r m a n c e .  T h e  g o a l  is to g i v e  p r i m e  c o n t r a c t o r s  e a r l i e r  
n o t i c e  o f  c l a i m s  t h a t  m i g h t  b e  m a d e  a g a i n s t  t h e  p a y m e n t  b o n d  

so t h a t  t h e  c o n t r a c t o r s  c a n  w i t h h o l d  a d e q u a t e  a m o u n t s  f r o m  
t h e  s u b c o n t r a c t o r s  to a s s u r e  t h a t  t h e  s u p p l i e r s  w i l l  b e  
p a i d .

B e c a u s e  t h e  b i l l  w o u l d  r e q u i r e  t h a t  n o t i c e  b e  g i v e n  in m o s t  
c a s e s  b e f o r e  w o r k  is c o m p l e t e d ,  it w i l l  o f t e n  b e  i m p o s s i b l e  
f o r  t h e  s u p p l i e r  to " s t a t e  w i t h  s u b s t a n t i a l  a c c u r a c y  the 
a m o u n t  c l a i m e d " ,  as is n o w  r e q u i r e d  in A S  3 6 . 2 5 . 0 2 0 ( b ) .
T h u s ,  t h a t  l a n g u a g e  is d e l e t e d  a t  l i n e s  16 - 17 oi the b i l l .  
T h e  n e w  l a n g u a g e  i n s e r t e d  a t  l i n e s  18 - 23 r e q u i r e  t h a t  the 
n o t i c e  a l s o  i d e n t i f y  t h e  p r o j e c t ,  d e s c r i b e  t h e  work, or 

m a t e r i a l  f u r n i s h e d ,  a n d  s t a t e  t h e  d a t e  o n  w h i c h  p e r f o r m a n c e  

b e g a n .

S e c t i o n a l  a n a l y s i s  o f  H B  5 4 0

R e p r e s e n t a t i v e  J o h n  C o w d e r y  
C h a i r m a n ,  H o u s e  L a b o r  a n d  

C o m m e r c e  C o m m i t t e e

E d w a r d  H. H  
L e g i s l a t i v e

POUCH Y . STATE CAPITOL 

JUNEAU, ALASKA <59811 

9 0 7 J 6 5 - 3 U 0 O

E H H  i o ]b 

J 3 / 0 0 5



A p r i l  17, 1984

To: J o h n

From  Ken 

RE: HB 540

HB 540 MAKES CHANGES i n  t h e  s t a t u t e s  d e a l i n g  w i t h  a  c o n t r a c t o r s

PAYMENT BOND ON PUBLIC CONSTRUCTION AND PUBLIC WORKS PROJECTSc

Un d e r  p r e s e n t  s t a t u t e  i f  l a b o r  or  m a t e r i a l s  a r e  s u p p l i e d  t o  a  p r o j e c t

FOR USE BY A SUBCONTRACTOR WHO V/AS H IRED  BY THE GENERAL CONTRACTOR;

THE PERSON OR COMPANY SUPPLYING THE LABOR OR MATERIALS HAVE UP TO 90  

DAYS FROM THE LAST DATE SUCH MATERIALS OR LABOR WERE FURNISHED TO F IL E  / 

CLAIM AGAINST THE CONTRACTORS PAYMENT BOND, SHOULD THE SUBCONTRACTOR 

NOT PAY I I I S  B I L L S ,  THE COMMITTEE SUBSTITUTE FOR HB 5 4 0  WOULD CHANGE 

THE STATUTE TO READ 3 0  DAYS FROM THE F IR S T  DATE LABOR OR MATERIALS WERE

FURNISHED .
 __

QUESTIONS:

1 ,  Wh a t  i s  w r o n g  w i t h  t h e  s t a t u t e  now  ?  Wh y  i s  s u c h  a  r a d i c a l  c h a n g e

NEEDED ?



2 ,  Wo u l d  t h i s  c r e a t e  an  u n n e c e s s a r y  a m o u n t  o f  a d d e d

PAPERWORK FOR THOSE SUPPLYING MATERIALS TO A CONSTRUCTION 

JOB ?

3 ,  Wo u l d n ' t  t h i s  l e g i s l a t i o n  r e a l l y  b e  f o r c i n g  t h e  m a t e r i a l

SUPPLIERS,  LABORERS AND SUBCONTRACTORS TO BE DOING THE 

GENERAL CONTRACTORS WORK, BY THAT I MEAN POLICING THE JOB 

9

4 ,  Ha s  t h e  s u p p l i e r s  o f  b u i l d i n g  m a t e r i a l s  w o r k e d  w i t h  y o u  on t h i s  n e w

COMMITTEE SUBSTITUTE ?



UM TS)lumber Co., Inc.
WHOLESALE 
P.O. BOX 1318 
KENT, W A  08301 
(208)872-7788 -

ANCHORAQE 

8011 JEWEL LAKE RD. 
ANCHORAQE, AK 8SS02 

243-4545

EAQLE RIVER 

P.O. BOX 488 
EAQLE RIVER, AK 89845 
884-2784

Building Supply & Home Center

PALMER 
P.O. BOX 1270 
PALMER, AK 89845 
745-2410

SOLDOTNA 

P.O. 8 0X 2109  
SOLDOTNA, AK 89889 
282-8091

CORPORATE HEADQUARTERS 
P.O. BOX 8808 •  ANCHORAQE, AK 89502 

TELEPHONE (807) 243-4545

BETHEL 
P.O. BOX 1888 
BETHEL, AK 89559 
543-2034

HOM E CENTER 
501 W . RASPBERRY RD. 
ANCHORAQE, AK 99502 
349-7518

March 8, 1984

The Honorable John J. Cowdery 
Pouch V
Juneau, Alaska 99811

Dear Representative Cowdery:

I, In my capacity as;Seeretary/Tl^as^^ and Controller:fo^UNITtl)’ * 
IAJMBER COMPANYf INC., have recently had the opportunity to review HB 540 
which amends AS 36.25.020 (called the Little Miller Act). The proposed 
amendment adds subsection (d) which imposes certain notice requirements 
on suppliers of materials, equipment to be given to general contractors 
in order to preserve a right of action under the Act.

By way of background, in recent years the burden of preserving 
Mechanic’s Lien rights for material suppliers and subcontractors has, in 
our view been unfairly shifted from those in the most logical and least 
burdened position to protect everyone’s lien rights to the subcontractors 
and material suppliers.

I have HB 540 with some of my colleagues

For example, the Mechanics Lien Law was amended in 1979 and 1980 
which resulted in changing priority between a Mechanic’s Lien and a Deed 
of Trust securing the interim construction loan. 7.116 amendments further 
created the burden upon subcontractors and material suppliers to obtain 
an "acknowledgement of right to lien" from the owner if we were not 
selling directly to the owner.

Certainly the general contractor on a State 
funded project is in the best position to determine with whom his subcontractors 
are dealing with in the purchase of materials. Such could be a condition 
of draws by the subcontractors, and checks can be made payable jointly.

M ILLW O R K4 TRUSS 

160 W . B8TH
ANCHORAQE, AK 89502

MANUFACTURINQ PLANT 
M ILE 7 Vi OLD SEW AR0 HW Y . 
ANCHORAQE, AK 99502

UNITED CL MPONENT 8 BUILDING SYSTEMS PLANT 
PALMER INU .'STR IAL PARK 

PALMER, AK 99845

SAWM ILL
147'/• STERLINQ MWY. 
STARISKY, AK 99839



Lumber Co., Inc.

March 8, 1984 

Page 2

Speaking from personal experience, the staff in cur Credit Department 

doubled:..;in.^o:jxLer tor Jreep... up Jtfith the new notice requirements of the 

amended; Mechanics Lien Law. Y Now we are faced with additional notice 
r e q u i r e m e n t s n f f f S S r ^ ^ 3 D \ ^ . 020 if HB 540 is passed in order to protect 

our rights under the Little Miller Act. Additionally, the proposed 
amendment under HB 540 requires that we give notice to the general 
contractor by registered mail, a costly and time-consuming method.

We would urge consideration by you as to the effect of this unnecessary 
and costly amendment. We would welcome the opportunity to meet with you 
personally if you are in Anchorage during this current session. In the 
alternative, please don't hesitate to call me collect if you have any 
questions or if I can further elaborate upon the position of the retail/wholesale 
lumber suppliers.

Sincerely Y ours,

UNITED LUMBER COMPANY INC.

0. Holmstrom 
Secretary/Treasurer

mak
Attachment
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^ l a s l m  iLstpslniuTz P

«K'*r

P O U C H  V 
J U N E A U .  A LA SK A  9 9 8 1 1

R E P R E S E N T A T I  V E

R O B E R T  H .  " B O B ”  B E T T I S W O R T H
2 11  C U S H M A N  S T R E E T  

F A R B A N K S ,  A LA SK A  9 9 7 0 1

M e m o r a n d u m :

F r o m :  R e p .  B o b  B e t t i s w o r t h

T o :  J o h n  C o w d e r y ,  C h a i r m a n ' H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e

Re: B i l l  A n a l y s i s :  H B  5 4 0  " A n  a c t  r e l a t i n g  to c l a i m s  a g a i n s t  a
c o n t r a i l  r's p a y m e n t  b o n d "

T h e  p u r p o s e  o f  t h e  b i l l  i s  t o  c h a n g e  t h e  t i m i n g  r e q u i r e d  f o r  

n o t i c e  o f  a c l a i m  t o  a c o n t r a c t o r  b y  a t h i r d  p a r t y  h a v i n g  a 

c o n t r a c t u a l  r e l a t i o n s h i p  w i t h  a s u b c o n t r a c t o r  b u t  n o  c o n t r a c t u a l  

r e l a t i o n s h i p  w i t h  t h e  c o n t r a c t o r .

A t  p r e s e n t  a p e r s o n  f u r n i s h i n g  l a b o r  o r  m a t e r i a l s  h a s  9 0  d a y s  

a f t e r  t h e  l a s t  d a t e  t h e  p e r s o n  p r o v i d e d  l a b o r  o r  m a t e r i a l s  to 

m a k e  n o t i c e  o f  a c l a i m .  In t h i s  s i t u a t i o n  t h e  c o n t r a c t o r  o f t e n  

f a c e s  c l a i m s ,  a g a i n s t  i t s  p a y m e n t  b o n d  f r o m  p e r s o n s  o r  b u s i n e s s e s ,  

w h i c h  w e r e  f i l e d  l o n g  a f t e r  t h e  c o n t r a c t o r  h a s  p a i d  t h e  

s u b c o n t r a c t o r .  T h e  p r o p o s e d  b i l l  w i l l  r e q u i r e  n o t i c e  b y  t h e  

p e r s o n  p r o v i d i n g  l a b o r  o r  m a t e r i a l s  w i t h i n  1 0  d a y s  o f  t h e  d a t e  

t h e y  f i r s t  p r o v i d e  l a b o r  o r  m a t e r i a l s .  T h i s  w i l l  n o t  p r e v e n t  

c l a i m s  a g a i n s t  t h e  p a y m e n t  b o n d .  H o w e v e r ,  i t  w i l l  g i v e  t h e  

c o n t r a c t o r  n o t i c e  o f  t h o s e  p e o p l e  o r  b u s i n e s s e s  w h i c h  m a y  h a v e  

c l a i m s  so t h a t  t h e  c o n t r a c t o r s  w i l l  b e  a b l e  to t a k e  m e a s u r e s  to 

i n s u r e  t h a t  p e r s o n s  f u r n i s h i n g  l a b o r  o r  m a t e r i a l s  a r e  p a i d  w h e n  

t h e  s u b c o n t r a c t o r s  a r e  p a i d .

T h e  b i l l  a l s o  e l i m i n a t e s  t h e  r e q u i r e m e n t  t o  s t a t e  t h e  a m o u n t  

c l a i m e d .  I n  i t s  p l a c e  is a r e q u i r e m e n t  t o  p r o v i d e  t h e  n a t u r e  o f  

t h e  m a t e r i a l s  o r  w o r k  p r o v i d e d  a n d  t h e  d a t e  w o r k  o r  m a t e r i a l s  

w e r e  f i r s t  p r o v i d e d .  T h i s  i s  n e c e s s a r y  b e c a u s e  t h e  e x a c t  a m o u n t  

o f  t h e  c l a i m  w o u l d  n o t  b e  k n o w n  i n  a l l  c a s e s .
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T h e  b i l l  a l s o  e l i m i n a t e s  t h e  r e q u i r e m e n t  t o  s t a t e  t h e  a m o u n t  

c l a i m e d .  In i t s  p l a c e  is a r e q u i r e m e n t  to p r o v i d e  t h e  n a t u r e  o f  

t h e  m a t e r i a l s  o r  w o r k  p r o v i d e d  a n d  t h e  d a t e  w o r k  o r  m a t e r i a l s  

w e r e  f i r s t  p r o v i d e d .  T h i s  i s  n e c e s s a r y  b e c a u s e  t h e  e x a c t  a m o u n t
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