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Alaska’s auto dealers protes
lemon law’

Dealers: Law unneeded
Consumer rep: Yes It s

By DEBBIE RELVWAND ROSE
Empire Staff Reporter

Alaska ear dealers converged on teleconference sites
throughout the state this morning to protest a bill its sponsors say
will protect consumers who put chase autos.

Labeled the "lemon law," the legislation sponsored by local
Reps. Jim Duncan and Mike Miller and Sen. Bill Ray would force
car dealers to adhere strictly to the advertised warranty on a new
car.

Droposal

If a customer complained of a “substantial' problem TioT
caused by owner abuse, the manufacturer or distributor would be
given four chances to fix the vehicle. Failing that, the customer
CouédI receive a refund or a Dew car to replace the defective
model.

Testimony at today's teleconference, organized at the request
of car dealers in the state, ran heavily against the bill. Input came
primarily from auto distributors.

Fairbanks car dealer James Masters said the consumer already
has plenty of protection from defective autos.

“In case of a difference between the consumer and the
dealership, they can go directly to the dealer, or the manufac-
turer," he said. “If that doesnt work, the (state) Consumer
Protection Division is very good at following through on these

complaints.”

Consumer Protection officials, however, favored the legislation
as offering the car buyer "some recourse" when dealing with
faulty vehicles, according to Scotty Dawkins in the Anchorage
Consumer Protection office.

"In Alaska, it often takes two weeks or more just to get the cars
into the service department. Not one manufacturer has a service
representative in the state, so the consumer has to wait se to
eight weeks for that rep to come up here,” he said. When dealing
with many warranty problems, the defect often must be checked
by the service representative.

Alaska has a booming autgmobile sales business, Dawkins said,
and dealers should be responsive to the public s needs. Last year,
27,705 cars were sold in the state for an average of 1,148 sales per

distributorship. In the rest of the nation, the average is 205 cars
per year for each dealership, he added.

As an example of problems faced by Alaska car owners,
Dawkins cited several complaints received over defective cars:

+ One district court judge had his car worked on 10 times for,
among other things, a defective hom. After all attempts to repair
the car had failed, he was offered half the $9,000 sticker price on a
trade-in, said Dawkins.

+ An Alaska State Trooper had his station wagon worked on
eight times, and ended up.having the engine replaced after the
protection agency intervened in the matter.

+ After purchasing a car in Anchorage, complete with a $700
service contract, a Valdez resident had to pay towing fees bet-

Conttaued oo Page 2

contract would be honored in Valdez, Dawkins said.

‘Lemon’...

Continued from Page 1

ween Anchorage and Valdez when the engine quit running. He
had been assured by the dealership in Anchorage that his service

Bill sponsor Miller said the crux of the testimony revolved
around "people giving excuses for not conforming to the
warranty."

"We are not trying to place the burden on the dealer. ... They
are missing the point of the bill If there Lsa major problem with
a car, then it should be corrected. The manufacturer issues the
warranty, and they are ultimately responsible for living up to that
warranty," he said.

Extensive testimony from disgruntled car dealers continued un-
til adjournment of the meeting. House Labor and Commerce
Chairman Walt Furnace, R-Anchorage, has scheduled a statewide
teleconference on the bill for May 18, from 4 to 6 p.m. in the
Labor and Commerce room in the Behrends Building.

T



dealers to replace cars

By JIM ERICKSON hazar
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Sometimes It seems that all cars should be pain-

ted yellow just to warn buyers what they are
getting themselves into. All foo often nowadays,
expensive  cars  transform  themselves into
"lemons'5hefore their owners' very eyes.
T] Before a sale is made, salesmen point out all of
the wonderful as_Pects of a new car. It's pretty,
A the doors slam with a solid * thunk” and it Sounds
good |dI|nq there in front of the dealer.

But a select few cars turn into “lemons,” some
s the minute they are driven off the lot. Some don't

start right; some don't stop right; some don't do
A anxthlng rlqht, _ _
<y . Any dealer is more than happy to_ provide

buyers with.a copy of the warranty manufacturers
Igwe_for their cars. Some last for a year; some last
or five years. But unless the dealer and manufac-
turer back up the claims of those warranties, they
aren't worth the Paper they are printed on.
* Introduced in the Alaska Legislature last week
was a bill aimed at taking the “lemon” out of the
Jives of Alaska car bugers. The bill, whose prime
ssponsors are Juneau Sen. Bill Ray in the Senate
nd Reps. Jim Duncan and Mike Miller in the
JHouse, "does ngthing more than make manufac-
turers and dealers five up the promises made in
“Mwarranties. _ L
For most people, buylnﬁ an automobile is the
tecond-largesjt purchasé they will make in their
Jives. The largest purchase, of course, is a home
Ibut it should”be remembered. that the grlce of
tome 1983 cars would buy a nice house 20 years

ago.
- gBecause of the tremendous expense of cars, no
Jrne should be stuck with a “lemon” — a car that
Adoesn't work properly. Yet we all know people
"Mith horror stories about how their expensive
tew cars went to ?'Ot on them and they were un-
able to qet satisfaction from the dealer.
M |t is Tor those people that the “lemon law”
-[before the Legislature is meant, A warranty is not
-Written on paper that self-destructs once the sales
agreement 'is signed. It is a document in which
he manufacturer, through the dealer, promises
X0 make a car run properly, no ifs, ands or buts,

Dealers should welcome the advent of a
“lemon law” in Alaska, It means dealers that
have, been standing behind their products won't
be ziffected in the”slightest. Other dealers, who
are unwilling to stand"behind their products and
the warranties that ?o with them, will — and
should — find themselves having to shape up.

The “lemon law” bill deserves your support.

Berry's World

WEW%t_up some stain u>a glass-endo*e<3 booifcu™+ '
When Widget shut the door he said, "'l want you u>

M?ster Robot, Tumbill. Re is programmed to program the ivbots'
on the floor.” “
Tumbill gave me a stetiy look and reluctantly put out hh arm
which | shoot.

"How many sneakers 'did we make today, Tumbill?" Widget
asked.

Tumbillslights blinked, and a deep vioce said, 12,890."

Widget rubbed hisﬂancis "| used to make

Fyeing the r

WASHINGTON (NEA) — “lI can make a million through
the union," Jackie Presses boasted several years ago to a
magazine in his hometown of Cleveland. Indeed, the union
has made him rich — and NOW it% about to make him
famous as well.

The union is the International Brotherhood of Teamsters,
Chauffeurs, Warehousemen L Helpers of America, arguably
the country's most ccrrupt labor organization.

When the Teamsters' executive boarc met recently to
select a new president_for the union, it could have chosen a
leader whose epuianioD bad not been blackened by cOmpel-
%i,ng evidence of regular affiliation with organized crime
Iqures.

gM.E. (Andy) Anderson, area director of the union's West-
ern Conference, is hardly a candidate for sainthood but he
surely would have been more suitable as presidem than
Presser if the Teamsters v<ere serious about restoring at last
a semblance of integrity u their organization.

The same is true =h*iough perhaps to a lesser extent, of
the other two "dark hotse" contenders for the presidency —
Joseph W Morgan, area director of the union's Southern
Conference and Donald Peters, a Chicago Teamster leader.

But, in an election preordained as far back as the union's
1981 convention, all three of those men were summarily
rejected in favor of Presser, a glib, portly hS-year-olo veter-
an of more than three decades as a Teamster organizer.

A detailed affidavit filed by ihe FBI in connection with a
criminal case in U.S. District Court in Los Angeles quoted
FBI informants as stating that Presser was "controlled” by
members of the Ma iia.

In testimony before the New Jersey Commission of Inves-
tigation, a stale police sergeant identified Presser as an
intermediary for syndicate members seeking loans Irom the
Teamsters' pension anc welfare funds..

Some of the most disturbing allegations about Presser
come Irom Alacena "Jimmy the Weasel" Fratianno,
believed to be the firs; Mafia member to testify against
another Mafioso in court. His testimony has aided federal
prosecutors to convic; approximately two dozen organized
crime figures.

According to Fratianno, Presser's union activities gener-
ally have been conducted under the direction and control of
James T. "Blackie" Licavoli, the reputed head of the Cleve-
land "family" of the nationwide crime syndicate. "Jackie
Presser, he told me himself that 1l dont do nothing unless
Biackie tells me,™ Fratianno said in sworn court testimony.

How does Presser respond to those allegations? He blithe-
ly denies any knowledge of La Cosa Nostra: "Theres no
organized crime that | Know of as a person."

Presser offers a similar see-no-evil response to the docu-
mented examples of massive abuse of the union's Central
States, Southeast and Southwest Areas Pension Fund:
"Despite the many ciairns and accusations of various gov-
ernmental agencies, the Central States (Fund) is a sound,
well managed plan.”

In 1976, Presser's father William. was forced to resign as
a trustee of the fund after he invoked his Fifth Amendment
right against self-incrimination while being interrogated
about trust fund abuses by federal investigators.

William Presser's position as a fund trustee was inherited
by his son, Jackie, bu; he too was forced to resign only one
year later and is one of numerous Teamster )eariec- teing

sued by tﬁe Justice De[artment fo; approving fre than -
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‘Lemon’ bill would put the squeeze

By DGBBIE REINWAND ROSE
Empire Staff Reporter

Hearings begin this week on a bill that should warm the hearts ,
of everyone who has ever bought a“lemon” — a car that for some
reason doesn't work right.

Commonly known as the "lemon law,” this legislation, in-
troduced by the Juneau delegation, would bind cur dealers under
state law to adhere strictly to die warranty they advertised when
selling a car.

Under it, if a customer complains of a "substantial” malfunc-

tion during the warranty term, the dealer or manufacturer would

. have torepair it. The dealer would be given four chances to bring

the car up to par, and failing Uiat, would then have to refund the
customer's money or provide a new car.

"Its not an overly restrictive law; If anything it conservative
and could be tighter," said Rep. Mike Miller, D-Juneau. “What
we e talking about correcting are major problems with the vehi-
cle. This Is not In regard to trivial repairs or problems that result
because of owner abuse."

Currently, 12 states have similar legislation on the books. Mon-
tana and Wyoming just passed lemon laws.

While the bill is aimed at protecting the consumer, it should not

unnecessarily alarm car manufacturers.

"One feature is that the legislation doesn spell out what the
warranty is — thats up to the manufacturer. What il does is put
the full force of state law beliind customer satisfaction of that
warranty," said Miller.

"The idea is if the distributor or parent company issues a
warranty us a selling point for their vehicles, they should live up
toit; no slougliing off," said Sen. Bill Ray, D-Juneau.

And Ray should know. Like a number of people who have con-
tacted him about the bill, the senator once owned a “'lemon."

"A lot of die time, the car wouldnt start. The dealer kept say-

ing we didnt know how to operate It.... The car ended up being

recalled because of a problem with the starter,” he said.

During that experience, Ray ran into delays getting the car

fixed. He advocated the clause In the bill putting a limit on how
long the car can be out of commission. That provision would
allow the customer a refund or new car If the “"lemon™ has been
out of service for 30 days during the warranty period or one year,
or if repair services are not available to the owner for reasons
beyond the owner control.
Rep. Jim Duncan, D-Juneau, has also liad a "couple of
coMinuemnjnnrugeT-
lemons,” and backs the bill because it would benefit Alaskans.

"You run into this every once in awhile and it should be cleared

up so the consumer is adequately protected," he said.

The measure has been Introduced in both houses, and while
House passage is unclear, the co-sponsorship of several majority
coalition members may help the bill.

The first hearing on the lemon law will be Thursdpy at 8:45
am. in the Labor and Commerce Committee, room 210 In the

Behrends Building.
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Buyer gets
$85,000

for lemon

MEMPHIS, Tenn. (AP) - A
man who complained about the
treatment he got from an auto
dea.er after his new car burned
too much oil has been awarded
$85,000 bv a Circuit Court iurv.

- Charles Pardue was awarded
$10,000 for actual loss and $75,-
000 in punitive damages in the
judgment reached Tuesday

"As far as the repair of his
car was concerned, it was
poorly handled,” said jury
foreman James Reid Jr.

Reid said jurors discussed
awards ranging from $20,000 to
$500,000 but settled on the final
figure as a “fair compromise."

Randall Noel, the lawyer for
Lewis Ford Inc., where Pardue
bought his 1976 Ford Grenada,
said his client is considering an
appeal.

Pardue, a resident of
Oakland, Tenn., bought the car
in 1977 for $5,178, but said it
soon began using too much oil.

He said it took two years to
get the car fixed and he was
charged $1,600 for a new engine
he never ordered.
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May 5, 1983

Mr. Walt Furnace, Chairman

House Labor and Commerce Committee
Alaska State Capitol

Juneau, Alaska 99801

Dear Mr. Furnace:

We have been informed that the House Labor and
Commerce Committee is considering H-344 which would,
in simplest terms, require a motor vehicle manu—
facturer or importer to replace or repurchase a
vehicle if it suffered the "same nonconformity" four
times or if the vehicle is out of service for
warranty repairs thirty calendar days during the
vehicle®"s first year.

Automobile Importers of America, Inc. (AlIA) and
its sixteen Members strongly oppose this "replace
or repurchase"” bill as counterproductive for
consumers, car dealers, and car warrantors (i.e.,
manufacturers or importers). This bill is
apparently based on two faulty premises. First,
that a consumer is without an effective remedy if
a vehicle repeatedly breaks down other than for the
vehicle to be "fixed as best it can be". This is
incorrect. The Uniform Commercial Code provides
for revocation of acceptance of a product where the
product has a defect or nonconformity which
substantially impairs the product®"s value to the
purchaser. Such revocation can result in a
rescission of the purchase contract (i.e.,
purchaser gets his money back and returns the
product) if the defect or nonconformity cannot be
cured in a reasonable time and manner. There have
been several cases - in both courts and private
informal dispute resolution processes - where
rescission has occurred in new motor vehicle
cases.
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The other faulty premise upon which the bill 1is based is that it

is possible to set arbitrary figures for the motor vehicle industry
representing "reasonable"™ number of attempts to cure the '"same
nonconformity". There are so many different models of

motor vehicles with varying levels of mechanical sophis—

tication, varying levels of product and parts distribution
sophistication, and varying levels of reasonable consumer expec—
tations, that it should be self evident that no one C"et of numbers
could be reasonable for all vehicles. Moreover, ev.ru for a

single, relatively simple vehicle model, favored with a comprehen—
sive, sophisticated product service and replacement parts network,
and with reasonably modest consumer expectations because of its

low price, that vehicle will have some 17,000 parts and many dif-
erent components and systems. No one number can possibly

be used as a "reasonable"™ standard for repair attempts for

all possible mechanical problems with that vehicle. Some

defects are so obvious that two repair attempts are too many;

some so subtle that five repair attempts are not unreasonable.

It is the great advantage 01 the existing UCC system that each
case is decided on its own merits without the intervention of
arbitrary standards.

In addition to unnecessarily complicating existing reasonable

remedies, the bill would be counter-productive in several respects.
Among them are:

(1) Unrealistic increased consumer expectations. As simple

but little known as the UCC remedy - and its availability through
the courts and informal dispute resolution process - is to
consumers, this complex bill is sure to be misunderstood by them
to guarantee them greater rights than it does. The inevitable
result will be consumer disappointment with the motor vehicle
industry and the law, including the way it 1is written, implemented
and interpreted. Consumers will become ever more cynical about
all of us, 1industry and government.

2 Increased litigation. Experience teaches us that any
"consumer" legislation leads to more litigation. Because of the
increased consumer expectations discussed above, there will be
more disputes than usual over vehicle service and warrantie
leading to more litigation.

(3) Reduced "goodwill™ warranty work. Every manufacturer
approves some goodwill” warranty work-, that is, payment for
service not covered by the warranty but done in axi effort to
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maintain the consumer®s goodwill. Typical are examinations and
adjustments in response to consumer complaints that the fuel
economy of the vehicle is not as great as expected. However,
under this bill, such goodwill service might count as one of four
repair attempts. Therefore, the warrantor will be less likely

to go beyond the precise language of the warranty strictly as a
matter of defense against possible future claims.

4) Increased dealer disputes. Just as the bill will surely
increase consumer disputes, so also will it cause more dealer
disputes. Fewer "goodwill" warranty approvals will mean the

dealer will have to charge the consumer - a sure source of conflict.
On the other side of the dealer®s business, consumer claims

against the manufacturer are sure to bring the dealer into many

of the disputes on a "claim over" basis (e.g., were the re—

peated repair attempts the result of inadequate dealer .epairs?

(5) Increase costs - for everyone. The bill would necessitate
the creation and maintenance or records not now kept, e.g.,
number of repair attempts, more detailed explanation of the non-
conformicy involved, numbers of days the vehicle is out of
service Tfor repair. This information is difficult to assemble
from one dealer, but where multiple dealers are involved, as
where the consumer goes to a second dealer when dissatisfied with
Che results from the first, the difficulties go up geometrically.
Dealer and manufacturer litigation costs will also go up. All
these costs eventually find their way into the price of the product
to be borne by the consumer.

Finally, we submit that the bill, even if it were appropriate in
basis and concept, 1is inartfully drafted creating ambiguous,
unfair, and unintended results. For example, the provision on
informal dispute resolution processes would seriously damage the
utility of the dealer established AUTOCAP programs utilized by
all sixteen AIA Members and American Motor Corporation to
resolve consumer warranty disputes. The bill would apparently
cull out AUTOCAPs from the "accepted"™ informal dispute resolution
processes despite their proven worth and status as the most
widely used such process in the motor vehicle industry. This

is but one example of several such anomolies.



AlA stands ready to discuss with you or any member of your
staff the specific problems posed by H-344. Please contact
me or Diane DePould, Esq., AIlA"s General Counsel at your
convenience.

Respectfully submitted,

AUTOMOBILE IMPORTERS OF AMERICA, INC.

George C. Nield
President

GCN :ab
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Mr. Jeff Barry, Professional Aid
House Labor and Commerce Committee
Pouch V

Juneau AK 99810

Re: House Bill 344
Dear Jeff:

As a result of our conversation on Tuesday, April 26, | am sending
you this letter outlining our concerns with HB 344, the lemon car bill,
as it is presently drafted. As | indicated, one of the things we like
to do if at all possible is to keep uniformity and consistency from one
state to the other, if in fact the respective state legislature is
desirous of passing such a bill.

On page 1, line 12 in Section 45.45.300, we would like to see the
worJs "in writing"” between "nonconformity" and "to the.” In addition,
on line 13 following the word "manufacturer™ remove the language through
line 14. The reason is that if the manufacturer has the responsibility
of buying the vehicle back or refunding the consumer his money, it is
important that we be aware of the fact there is a nonconformity of the

vehicle. The only way we can achieve this is by having the consumer pro—
vide us in writing the fact that he is willing to pursue the third party
settlement procedure as outlined in (h), page 3. If the consumer notifies

the distributor, agent or dealer, the likelihood of the manufacturer
receiving such communication is remote, plus the fact there could be a
significant time lapse.

As far as including the terms "distributor, agent or dealer” in the
rest of the language throughout the bill, that does not create a problenm.

On page 1, line 26, we would like to see the word "comparable” inserted

between "new" and "motor vehicle.” This would allow for us to try to work
out with the consumer a replacement vehicle as close as possible but perhaps
not exactly like the one he previously had due to its unavailability. A

problem in this area could occur particularly if the consumer buys the vehicle
late in the model year.

TWX NO. V10-822-9245 AUTOMAKERS WSH.



Mr. Jeff Barry -2 - May 3, 1983

On page 1, line 27, we would like to see the words "excluding interest"”
inserted after "collateral charges.” We have no problem refunding the full
purchase price plus any taxes or license or other fees, but we don"t like to
include interest, as that is the individual®s choice as to how he purchases
the vehicle and as to what interest rate he pays.

On page 2, line 15, include the word "business"™ between the words "more"

and "days." The rationale behind this is that 30 or more business days in
fact gives the dealer or manufacturer about one-third more time to find and
correct the difficulty. Generally there are about 22 working days in a

month and with "business" days it does allow us some additional time for a
serious problem.

Sections (e) and (f) on page 2 are new sections which | have not seen
in any other state"s repair/replace bill. Section (e), relating to the
unsafe defect, seems overly restrictive in reducing the repair/replace
time to 14 days. Section i (3) talks about "substantially impairs use and
value,” which could in fact relate to the safety of the vehicle, but in
addition to that, who would make the determination of whether or not it
is unsafe? Regarding section (f), the remedy is already provided in section
(b) of the bill which would require the manufacturer to comply with the
decision of the third party mechanism, therefore making section (f) unneces—
sary. Also, there has been a general practice throughout the industry
wherein the third party settlement procedure 1is binding on the manufacturer
and he must comply with the decision, or the consumer can pursue his case
in court.

On page 3, line 3, (h), we would like to have the word "substantially"
inserted between "that" and "complies.” The rationale is that the Federal
Trade Commission regulations under Part 703 are voluminous and in fact the
settlement procedure is not binding on either party, but in practice we
consider it to be binding on us. Additionally, there are many paperwork
procedures in those federal regulations which don"t really add to the benefit
of the consumer, but are "make work"™ for the informal dispute settlement
procedure mechanism. Therefore, including the word "substantially" before
"complies"™ means that the program must basically meet all the provisions
but not to the letter.

The intent of this legislation in the other states is to try to prevent
the problem from ending up in court where the consumer has to spend time and
money 1in order to have his problem resolved. The industry in fact has
voluntarily embarked on this type of program some four years ago and it
appears to be working out pretty well on a voluntary basis. Again, this is
designed to resolve the consumer®s problem in a quick and expeditious way
but still does not preclude them from going to court if in fact they are not
satisfied with the third party dispute procedure®s decision.



Mr. Jeff Barry - 3 - May 3, 1983

J will give you a call after you have had a chance to look this over
and we can discuss it further at that time.

Thank you very much for your consideration.

Sincerely,

G U

James W. Austin
Public Affairs Manager
Pacific Coast Region

JWA/eb

cc: Mr. Dugally, Ford Motor Company
Mr. Ridgeway, General Motors Corporation
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V.. Under eérstrng law, a manufacturgr who 15 unable to_service or

regarr qods to°conform to a|op Icable eﬁrgress warranties after a
reasondole number of attemFs must either replace the Igoods or

reimburs er, as speciiie rv
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delivery ofthevehrcle to the buy er T eph |I would vrdet at the
Rresum flon ma not easserte m e hu erun r atert e utrer
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The PeOPle 0f the state 0f California do enact as follows:

SECTION 1 _Section 179320f the Civil Code is amenden to read:
Jr Zd Wv verPr manufacturer oLconsu er goods sold In this
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fdlrtres reasonably close to a are]as Where.Its consumer goods are
o carry outt e terms o suc warranties.

afn ‘ans o corngalyrng with %aragra h (1?] of this subdivision, a

manufacturer shall be’ pérmitted to”enter 1o warranty service
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contracts with rndePendent sendee and repair facilities. The
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the requirements of subdjision (c) of Section 1793 e rates
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goods 0 Its se<-vice and repair facility. Al reasonable costs of
rans’oortran; the goods whe pur%uan to the above, a hu er rs
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unalile to setvrce or repair the goods to conform to the applicable
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g Aqu lified tntrdh art ute resolution process shall be one
th t comg es Wit t ft e Com |35|ons minimu
(t irements for in ormaldtscf)ute settement roce ur?s as set fort
e ommtssmnsreguatt ns at 16 Code of Federa Regulattons
Part that rende emitons which are bindin he
manufacturer If tg bu er elects to acce pt the decsi n tat
rescrlt es areasonanle time not t m% Jdays, ¥VI'[ inwhich t
Jtt#]acturer or its a endts mus the terms ? those dectsmns
that each year proyides to.the Department o; otorVeqtclesa
re ort of It a nual au |t re uwed eythe Commission’s regulations

on formal dispute reso ogedures,
62 For the purposes o¥ S%chVISIOH the following terms have

anin,
QM’on on?ormt(t]y means a nonconformity which sybstantially
impalrs Ne USE, value or safety of the new motor vehicle.
ew mator vehicle” eans anew motor vehtcl which g

used’or o hdt for use primarily for pe [sona arH]or outseho
pUrposes, oesnott clude motorcycles, metorhomes, or off-roa

vehicles.



May 1983
DEPARTMENT OF LAW - CONSUMER PROTECTION SECTION

AUTOMOTIVE WARRANTY COMPLAINTS

A Note on Complaint Statistics: A total of 133 auto warranty
complaints were formally filed with Consumer Protection from Jan—
uary 1981 to April 1983. This figure, although significant, does
not necessarily reflect the total number nf warranty problems in
Alaska.

A study by T.A.R.P. 1Inc., a Washington D.C. based research firnm,
revealed that 96 percent (96%) of consumers with a complaint
never even tell the business of the problen, much less complain
to a government agency. The Consumer Protection Section®s
experience over a ten year period is that for each consumer who
complains, there are probably five or more additional consumers
in a similar situation. Many Alaskans do not file a complaint
with Consumer Protection because: they don"t know we exist, they
are distant from our offices, or our limited ability to negotiate
voluntary settlements may not satisfy their needs. National auto-—
mobile industry complaint statistics show that three percent (3%)
of all new car buyers feel they were sold a defective vehicle and
are frustrated in their attempts to have the defects corrected.

If this three percent number holds true in Alaska (and indeed it
might be higher) last year alone 846 Alaskans purchased defective
vehicles that may meet the criteria established in HB 344.

AN ANALYSIS OF AUTO WARRANTY COMPLAINTS

January 1981 - April 1983

TOTAL NUMBER WARRANTY COMPLAINTS e e e 133

REGIONAL BREAKDOWN: Number Percentage

South Central/Anchorage .. ..o oo oo ... 101 76%
Interior/Fairbanks 14 10%
SOULhEAST/IUNCAU oot e e e e e [ 14%

COMPLAINTS BY PRIMARY ALLEGATIONS:

Multiple Repairs to Same Defect .................. 28 22%
Unreasonable Delay in Repairs ......cociceiceeaaaa. 17 14%
Multiple Defects ..oioiiiiii i eeaaann 27 20%
afety Related Defect " ... iiiioiiiiiiiiiiiiaaaan. 13 10%
Complaint Involves Defect Under Federal
Investigation (FTC, NHTSA, EPA, ect.) ...... 12 9%
Paint, Water Leak 7 Y%
MEISCEel lanNeoUS Lottt et e ececeaceceaeaaaanan 10 G%

Page 1



Total Complaints 133

DISPOSITION OF WARRANTY COMPLAINTS; Number Percentage
Mediated to Consumer®s Satisfaction ....TOTAL: 73 55%
Repairs Completed ... oo iiiii i 38 29%
Repair Costs Refunded 10 8%
Repair Cost Split between Factory and Consumer 8 .......... 6%
Manufacturer Supplied Parts but not Labor e 5 4%
Manufacturer or Dealer Bought Car Back..... 5 4%
Miscellaneous ... . i iiiiiiiiiiaaaao.. 7 5%

(73) cee- (55%)
Not Mediated to Consumer®"s Satisfaction.TOTAL: 48 36%

Because Manufacturer®s Response Was:

Warranty Expired 10 8%
Not Covered by Terms of Warranty 8 6%
Consumer Unable to Return Vehicle to

Dealership, So Repairs Denied 2 2%
Factory Refused to Authorize Repairs 4 3%
Owner Abuse/Lack of Maintenance 3 2%
Consumer Refused to Return to Dealership: (Lost

Confidence After Dealer®"s Attempts to Pepair). 3 ........ 2%
Refused Consumer®s Buy Back Request 8 6%
Miscellaneous 10 8%

(48) ........ (36%)

WARRANTY COMPLAINTS NOW PENDING: TOTAL: 12 ... ...... 9%
Anchorage oiiiiiiiii i * 8 6%
Fairbanks 2 2%
Juneau 2 2%

ECONOMIC IMPACT ON CONSUMERS

The owner of a defective vehicle suffers real economic harm, mea-—
sured in: (1) hours/days of lost work, (2) cost of substitute
transportation, and (3) after the warranty expires , cost of numer—
ous repairs due tc aftereffects of the defect.

Also, the economic life and value of a defective vehicle is ser—
iously lessened, ai.d this economic truth is recognized by the auto-—
mobile industry itself. The following example 1is taken from the
June 1983 "Blue Book,"” a widely used guide to used car values.
Ca.culation of the Blue Book resale price of a 1982 Cadillac in—
cludes a deduction of $1,335. because the vehicle is equipped with
a diesel engine which has become nationally recognized as serious—
ly defective. This sharp decrease in value, 1in comparison to a
non-diesel version of the same Cadillac, is made despite the fact
that this particular diesel engine had cost the owner $925. ext.i

at the time of purchase. Thus, the owner of the defective diesel
vehicle can be said to have suffered an economic loss of $2,460.

in the value of his/her defective vehicle 1in comparison to the
owner of a similar Cadillac without the defect.

Page 2



STATE
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ATTORNEY GENERAL Motor Vehicle
By: Warranties

Scotty Dawkins, Investigator

Consumer Protection Section

AGO/Anchorage

The weekly newspaper "Automotive News" reported that the
average 1982 automobile sold for $9910.00. In Alaska I™m
sure this fig\Te is considerably higher, however, even at
this price vehicles routinely are delivered to buyers with
built-in problems. General Motors recently said "When a
product is mass-produced, it is possible that from time to
time a particular item may be completed and yet contain a
defect in material or workmanship™". GM was speaking to the
problems with the Oldsmobile diesel engine, the Chevette
transmission they installed in their full size cars and the
thousands of camshafts that failed in the 305/350 Chevrolet

V8 since 1974. GM was making the understatement of the year,

when they made this admission.

Consume* Reports often finds over fwelve built-in defects in the
new cars they test. Often the manufacturer 1is aware of these
defects but seldom is any voluntary action taken to correct the

problems in cars that are already buii_. Instead the
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manufacturer relieo on the predelivery inspection preformed by
the dealer to detect and correct these problems. What actually
happens 1is that the buyer finds the problems after delivery and
faces the hassle of attempting to have repairs completed by the

dealer.

Most, 1f not all new car warranties require that you take
your car back to the dealer for these warranty repairs. In
Alaska the fact that your new car dealer may be hundreds of

miles away somewhat complicates this requirement.

Even 1if you live in the Anchorage area warranty service can be a
problem. Consumers often report to me that it taxes two weeks or
more just to get their car into the dealer®s repair shop. It is
clear many Alaskan automobile dealer®s lack adequate service
departments for the number of vehicles they sell. Indeed, 1 was
recently told by a major manufacturer®s representative that their
largest Alaskan dealer had half the number of mechanics they
should have, by national standards. Indeed, it is not unusual to
find an Alaskan dealership that has more sales personnel than it

has mechanics.

Last year the 25 Alaskan new car dealers sold 27,705 new
vehicles, which works out to be 1,148 new vehicles per
dealership. Automotive News of May 1983, reports the sales per

dealer of the average GM single ixne dealer is 265 vehicles. The



average Alaskan automobile dealership is big business with the
average gross sales in excers of $10,480,000. Indeed Alaska 1is
host to two of the most profitable dealerships in the country

and the only full line GM dealer this side of Kuwait.

Despite the healthy condition of the auto delaers in Alaska,
Alaskan buyers of new cars have problems when it comes to
obtaining service on the defective products they were sold. What
recourse do these buyers have? In Alaska very little. While all
vehicle manufacturers have a service support system spread across
the country, a system that includes thousands of employees and
dozens of offices, not one manufacturer has a office or an
employee in this state that is responsible for any of the aspects
of customer service. An Alaskan with vehicle problems ha” to
rely on an Oregon or Washington service representative that
visits once every 6 to 8, weeks or long distance telephone calls
to Seattle, California or Detroit. In other states most of the
manufacturers have set up third-party arbitration systems to help
deal with these problems. In Alaska nobody has as of this date.
Instead you may be referred to a Seattle based arbitration
programs. A consumer may seek redress through litigation.
However, the Small Claims limit of $2000.00 precludes most of
these cases. Alaskan attorneys normal.ly are reluctant to handle
these cases due to the lack of statutory definitions and minimal

case law, besides the uime and expense involved.



I don"t wish to waste the committeels time with any
unnecessary rhetoric but let me outline five separate
complaints that I have recently been involved with. The first
complaint came from a District Court Judge who for 18 mon*"
had been trying to have his 1980 vehicle®"s thirst for engine
oil and an inoperative horn repaired. The dealer who had
worked on this problem 10 times told the judge that the
warranty had now expired, and since the dealer didn"t build
the car just, sold it, he was not responsible. Instead the
dealer offered half of the $9000 selling price in trade for
a new car. The judge then contacted the manufacturer only to
be rebuffed. They would not even return his calls. It is
well known that this brand of vehicle had an oil-burning

defect but the Alaskan industry refused to acknowledge 1it.

The second complaint came from a Valdez resident who purchased a
car from an Anchorage dealer. The salesman assured the buyer
that warranty work could be handled in Valdez. The buyer also
bought an additional service contract to expand his warranty to 5
years or 50,U00 miles. Seven months later the vehicle"s engine
failed. Contact was made with the dealer who informed the
consumer that repairs would only be made at the dealership and
whatever expenses were accrued 1in towing the now disabled vehicle
from Valdez to Anchorage would be out of the owners pocket. |
tried but was unsuccessful 1in resolving this dilemma. The
concnmer ended up paying several hundred dollars to have his
disabled truck shipped to Anchorage, and probabley hundreds more

to ship it home after the repairs.
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The third complaint was by an Alaska State Trooper. His station

wagon had been in the dealers shop 8 times 1in a futile battle to

effect repairs to a defective engine. Our intervention finally
convinced the manufacturer to replace the engine. However, the
problems did not end. The replacement engine also failed. It

was again repaired but to this day still uses an excessive amount

X » '—’? -
j-; Tourth complaint came from a Ketchikan resident. The vehicle
in question had been purchased in Washington. Again assurance

was made by the selling dealer that warranty repairs could be
done in Ketchikan. The vehicle, a small four wheel drive unit,
developed a severe vibration. The consumer soon found out how
reliable the warranty representations were. After having a
number of local garages work on the problem, the consumer paid to
have the vehicle shipped back to the Washington dealer. The
dealer made a number of modifications to the vehicle then shipped
the vehicle back to Ketchikan, at the consumerls expense. The
problem persisted, however, and finally progressed to the point
that the State Troopers ordered the car off the road. Our offica
was called and finally after technical information was received
from Detroit a local garage was able to correct the defect. The
car however, 1is in a deteriorated condition caused by the

vibrations of the defect.



Alaska dealers and their employees have on numerour occasions
stated they wish they could do more to correct these problems.
On occasion I have been told by dealership personnel that a
particular automobile was a lemon and should be brought back?
however, there hands were tied and they could only follow
manufacturers procedures or that the manufacturer would not

authorize what needed to be done.

I could go on with many more "horror" stories but 1 think I"ve
made my point. Alaskans have severe problems 1in obtaining
service on their new cars, and House Bill 344 goes a long way to

correct these woes.
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dealers to replace cars

By JIM ERICKSON
Daily News reponer

Alaska auto dealers would
be iorcec to buy back or
replace automotive "lemons,”
defective new cars that ciefy
all attempts at repair, if legis-
lation introduced recently in
the state Senate and House
becomes law.

House Bill 344 calls *for

S3 replacement of a new car or a

~N-refund-of the purchase price

\ when manufacturing defects

~  make the car unariveable for
30 days or more during the
first year of ownership. =

The so-called "lemon law"
is scheduled for a House La-

~ bor and Commerce Clommittee
7 hearing Monday.

An identical bill introduced -

A in the Senate by Sen. Bill

J-flay, D-Juneau,
scheduled for a bearing.

n The House measure was

N introduced last month by
.Rep. Mike Miller/ D-Juneau.
Miller said Saturday the leg-
islation would compel dealers

and manufacturers to honor “

new-car warranties promptly.

"The legislation doesn’t
spell out the warranty,” he
cautioned. “That's up to the
manufacturer. What it does do
is put full force of the state
law behind customer satisfac-
tion of that warranty."

If the defect poses a safety

has not been .

haza.d, the car must be re-
paired within 14 days, the
measure states.

In all cases, dealers would
be allowed four chances to fix
the car, before the buyer-'
could demand a refund or a‘
replacement. The measure ap-
plies only to failures covered
by new-car warranties, and
only during the first year of

ownership.
"What we are talking
about is correcting major

problems of the vehicle,"”
Miller said. "This is not in
regard to trivial repairs or
problems that result due to~
owner abuse."”

Similar legislation has
been adopted in California,
Connecticut, Montana and
Wyoming, said legislative
aide Denise Zachary. Ten oth-
er states are considering lem:
on laws, she said.

Monday's hearing will be
linked to Anchorage, Fair-
banks and Ketchikan via the
state teleconference network.

Zachary said the public can
comment on the bill by at-
tending the teleconference, to
be held in Anchorage at the
Anchorage Legislative Infor-
mation Office, 1024 W Gtb
Ave.

The teleconference will be-
gin at 7 a.m.
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Introduced: 4/8/83

Referred: Labor & Commerce

BY M.M_MILLER, DUNCAN, FLOOD,
GRUSSENDORF, MALONE AND

1 IN THE HOUSE PHILLIPS

2 HOUSE BILL NO. 344

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 THIRTEENTH LEGISLATURE - FIRST SESSION

5 A BILL

6 For an Act entitled: "An Act relating to motor vehicle warranties."”

7 BE IT ENACTED BY THE LEGISLATURE OF THESTATE OF ALASKA:

* Section 1. AS 45.45 1is amended byadding a new section to read:
9 ARTICLE 6. MOTOR VEHICLE WARRANTIES.
10 Sec. 45.45.300. MOTOR VEHICLE WARRANTIES. (a) ITf a new motor
Li vehicle does not conform to an express warranty that is applicable to
12 it and the owner of the vehicle reports the nonconformity to the
13 manufacturer or distributor of the vehicle, the agent of the manufac-—
14 turer or distributor, or the manufacturer®s or distributor”®s dealer
15 during the term of the warranty or within one year after the date of
16 delivery of the motwr vehicle to the owner, whichever date is earlier,
17 the manufacturer, distributor, agent, or dealer shall makethe neces —
18 sary repairs to conform the vehicle under the express warranty.
19 fb) If a manufacturer, distributor, agent, or dealer is unable
20 to conform the motor vehicle wunder an applicable express warranty
21 under (a) of this section after a reasonable number of attempts and
22 the nonconformity is a defect or condition that substantially impairs
23 the use and value of the motor vehicle to the owner, the manufacturer
24 or distributor shall accept the return of the defective motor vehicle,
25 and shall, at the option of the owner, replace the motor vehicle with
26 a new motor vehicle, or refund thepurchase price to the owner, in—
27 cluding all collateral charges. Arefund under thissubsecti n shall
28 be made to the owner and to a lienholder as their respective interests
29 appear.

-1- HB 344
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(c) It is an affirmative defense tc a claim made under (b) of
this section for a new motor vehicle or a refund that the nonconformi-
ty complained of

(1) does not substantially impair the use and value of the
motor vehicle; or
(2) is the result of abuse, neglect, or unauthorized modi-
ficationor alteration of the motor vehicle by the owner.

(d) A presumption that a reasonable number of attempts have been
undertaken to conform a motor vehicle wunder an applicable express
warranty 1is established if (1) the same nonconformity has been subject
to repair four or more times by the manufacturer or distributor, its
agent, or its dealer during the term of the warranty or the one-year
period after delivery of the motor vehicle to the owner, whichever
period terminates first, but the nonconformity continues to e;:ist; or
(2) the vehicle 1is out of service for repair for a total of 30 or more
days during the warranty term or the one-year period referred to in
(1) of this subsection, whichever period terminates first. A period
of time under this subsection is extended by any period during which
repair services are not available to the owner for reasons that are
not the responsibility of the owner.

(e) If the nonconformity is a defect in the motor vehicle that
makes it unsafe for the owner to operate it and the defect 1is reported
under (a) of this section, the time period for repair, refund, or
replacement under (b) cf this section is reduced to 14 days.

(f) A failure to replace or refund the purchase price of a motor
vehicle when there is n requirement to do so under this section is an
unfair trade practice under AS 45.50.471.

(g) The provisions of this section do not limit other rights and

remedies that ray be available to the owner of a motor vehicle under
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other provisions of law.

(h) If a manufacturer or distributor has established an informal
dispute settlement procedure that complies with the provisions of 16
C.F.R. Part 703, as that Part may be amended, the provisions of (b) of
this section concerning refund or replacement do not apply to an owner
who has not first resorted to the informal dispute settlement proce-
dure.

(i) In this section

(1) "motor vehicle”™ or "vehicle™ means a motor vehicle as
defined in AS 28.35.360 that 1is required to be registered under
AS 28.10 or with a governmental agency of another jJurisdiction per-
forming a similar function;

(2) "owner"™ means a purchaser, other than for resale, of a
new motor vehicle, a person to whom the motor vehicle is transferred
during the term of an express warranty applicable to the vehicle, or
any other person entitled to enforce an express warranty on the vehi-
cle under the terms of the warranty;

(3) "substantially impairs wuse and value" refers to a
defect or condition in a vehicle that

(A) prevents it from being operated;
(B) m<tkes it unsafe to operate; or

©) decreases the economic life of the vehicle.

-3- HB 344
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Substitute Rouse Bill No- 5729

PUBLIC ACT NO. 82-287

AN ACT CONCERNING AUTOHOBILE WARRANTIES.

Be it enacted by the S.inate and House of
Representatives in General Assembly convened:
(NEW) () As used in this act: (€))

"Consumer" Deans the purchaser, other than for
purposes of resale, of a motor vehicle, any person
to vhoc such notor vehicle is transferred during
the duration of an express warranty applicable to
such aotor vehicle, and any other person entitled
by the terns of such warranty to enforce the
obligations of the warranty; and (2) "notor
vehicle"” means a passenger aotor vehicle or a
passenger and commercial notor vehicle, as defined
in subdivisions (35) and (36) of section 14-1 of
the general statutes, as anended, which is sold 1in
this state.

() If a new notor vehicle does not conform
to all applicable express warranties, and the
consume reportsthe nonconformity to the
nanufact j;er, 1its agent or 1its authorized dealer
during Co tern of such express warranties or

during tne period of one year following the date
of original delivery of the motor vehicle to a
consumer, whichever is the earlier date, the
manufacturer, its agent or its authorized dealer
shall sake such repairs as are necessary to
conform the vehicle to such express warranties,
notwithstanding the fact that such repairs are
made after the expiration of such tern or such
one-year period.

©) If the manufacturer, or its agents or
authorized dealers are unable to conform the notor
vehicle to any applicable express warranty by
repairing or correcting any defect or condition
which substantially impairs the use and value of
the motor vehicle to tbha consumer after a
reasonable number of attempts, the manufacturer
shall replace the motor vehicle with a new aotor
vehicle or accept return of the vehicle from the
consumer and refund to the consumer the full
purchase price including all collateral charges,
less a reasonable allowance for the consumer®s use

of the vehicle. Refunds shall be made to the
consumer, and lienholder if any, S their
interests may appear. A reasonable al.”>vance for

use shall be that amount directly attributable to
use by the consumer prior to his first report of
the nonconformity to the manufacturer, agent or
dealer and during any subsequent period when the
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vehicle 1is not out of serviceby reason of repair.
It shall be an affirmatiyedefense to any claia
under this act (1) that an alleged nonconforaity
does not substantially impair such use and value
or (2) that a nonconforaity is the result of

abuse, neglect or unauthorized nodifications or
alterations of a aotor vehicle by a consuner.

() It shall be presuaed that a reasonable
number of attempts have been undertaken to conform
a aotor vehicle to the applicable express
warranties, if (b the same nonconforaity has been
subject to repair four or sore tiaes by the
manufacturer or its agents or authorized dealers

within the express warranty tern or during the
period of one year following the date of original
delivery of the aotor vehicle to a consuner,
whichever is the earlierdate, but such
nonconforaity continues to existor (2) the
vehicle 1is out of service by reason of repair for
a cumulative total of thirty or nore calendar days
during such term or during such period, whichever
is the earlier date. The tern of an express
warranty, such one-year period and cuch thirty-day
period shall be extended by any period of time
during which repair services are not available to
the consumer because of a war, invasion, strike or
fire, flood or other natural disaster-

(e nothing in this act shall in any way
liait the rights or reaedies which are othervise
available to a consuner under any other law.

) If a aannfacturer has established an
inforaal dispute scttleaent procedure which
complies in all respects with the provisions of
title 16 Code of Federal Regulations Part 703, as
ifrom tiae to tine amended, the provisions of
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subsection (c) of this section concerning refunds
or replacenent shall not apply to any ;onsuaec who
has not first resorted to such proced re.

Certified as correct by

Legislative Commissioner.
Clerk of the Senate.
Clerk of the House.

Approved 1982

Governor.



cle in 1970 ... for all CheCk and adjustments. Actual

defects we bill the factory for on a regular warranty

claim. . . . We spend an average of three hours on

each car in preparation. . . .

We are reimbursed nothing for predelivery service
by the factory. We charge it off as a “cost of sale” per
factory accounting manual—same as salesman’s com-
mission. . . .

There is no fee as such collected for preoelivery
service from the customer. We absorb the cost in its
entirety.

Other dealers are less responsible. A Ford dealer in
southern California puts his better mechanics on make-
ready, but pays them only a flat $5 per car, giving them no
incentive to do a good job.

Of course, when the manufacturers deem predelivery inspec-
tion to be important, they know how to improve the usual make-
ready procedure. For instance, dealers who process police cars are
paid by Ford for 5.4 hours of labor per car to insure a thorough
check. In New Jersey this amounts to <559.40 per car.

Ford and Chrysler are both experimenting with regional pre-
delivery inspection operations, financed, in part, by fees charged to
participating dealers. However, there are only a few of these facil-
ities. Most new cars are either poorly inspected or not inspected at
all by the dealers. Informants estimate that less than 25%0f the
required checks are generally performed.

To complicate matters considerably, cars frequently arrive from
the assembly plant with defects which the dealer cannot remedy
— because parts are unavailable, because the dealer is not
equipped to diagnose the defect, oi because the defects are too
numerous. One dealer has reported that the new 1970 cars are
“being received in the poorest condition ever. They are poorly as-
sembled and finished.” A car which start* out as a lemon at the
factory is thus unlikely to undergo any significant alteration be-
fore reaching the buyer.

Even more distressing, some new cars arc received from the as-
sembly plant in damaged condition. A'. East Douglas, Massachu-
setts, resident wrote that he saw a new Maverick in a body repair
shop having a badly smashed fender repaired, only to discover
later that it was the very Maverick he had ordered. The dealer's
response: "It is a common practice to pass on to customers patch
jobs like this, for that matter much worse.” 10 According to one
dealer, the manufacturer’s policy is that if front fenders have to be
replaced (because of damage in transit) or if the K frame has to
be replaced, this is done and the car is sold by the dealer as new.
But if the roof or quarter panel is seriously damaged and needs
replacement, the car is sold as used. The reason for the distinction,
is simple: in the first instance, if the repair is done properly, it
cannot be detected; in the second it can.
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Introduced: 4/8/83

Referred: Labor & Commerce
BY M.M.MILLER, DUNCAN, FLOOD,
GRUSSENDORF, MALONE AND

IN THE HOUSE PHILLIPS

HOUSE BILL NO. 344

IN THE LEGISLATURE OF THE STATE OF ALASKA

THIRTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to motor vehicle warranties."”

BE

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 45.45 1is amended by adding a new section to read:

ARTICLE 6. MOTOR VEHICLE WARRANTIES.

Sec. 45.45.300. MOTOR VEHICLE WARRANTIES. (a) If a new motor
veh.cle does not conform to an express warranty that is apnJLicable to
it and the owner of the vehicle reports the nonconformity to the
manufacturer or distributor of the vehicle, the agent of the manufac-
turer or distributor, or the manufacturer®s or distributor®s dealer
during the term of the warranty or within one year after the date of
delivery of the motor vehicle to the owner, whichever date is earlier,
the manufacturer, distributor, agent, or dealer shall make the neces-
sary repairs to conform the vehicle under the express warranty.j/

(b) If a manufacturer, distributor, agent, or dealer is unable
to conform the motor vehicle under an applicable -express warranty
under (a) of this section after a reasonable number of attempts and
the nonconformity is a defect or condition that substantially impairs
the use and value of the motor vehicle to the owner, the manufacturer
or distributor shall accept the return of the defective motor vehicle
and shall, at the option of the owner, replace the motor vehicle with
a new motor vehicle, or refund the purchase price to the owner, in”
eluding all collateral charges. Iti refund under this subsection shall
be made to the owner and to a lienholder as their respective interests

appear.
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(c) It is an affirmative defense to a claim made under (b)
this section for a new motor vehicle or a refund that the ncnconformi-
ty complained of

fl) does not substantially impair the use and value of the
motor vehicle; or

(2) or unauthorized modi-
fication or alteration of the motor vehicle by the owner.

(d) A presumption that a reasonable number of attempts have been
undertaken to conform a motor vehicle under an applicable express
warranty is established if (1) the same nonconformity has been subject
to repair four or more times by the manufacturer or distributor, its
agent, or its dealer during the term of the warranty or the one-year
period after delivery of the motor vehicle to the owner, whichever
period terminates first, but the nonconformity continues to exist; or
(2) the vehicle is out of service for repair for a total of 30 or more
days during the warranty term or the one-year period referred to in
(1) of this subsection, whichever period terminates first. A period
of time under this subsection is extended by any period during which
repair services are not available to the owner for reasons that are
not the responsibility of the owner.

(e) If the nonconformity is a defect in the motor vehicle that
makes it unsafe for the owner to operate it and the defect is reported
under (a) of this section, the time period for repair, refund, or
replacement under (b) of this section is reduced to 14 days.

(f) A failure to replace or refund the purchase price of a motor
vehicle when there is a requirement to do so under this section is an
unfaii trade practice under AS 45.50.471.

(g) The provisions of this section do not limit other rights and

remedies that may be available to the owner of a motor vehicle under

HB 344 2.

of



other provisions of law.

(h) 1If a manufacturer or distributor has established an informal
dispute settlement procedure that complies with the provisions of 16
C.F.R. Part 703, as that Part may be amended, uhe provisions of (b) of
this section concerning refund or replacement do not apply to an owner

who has not first resc-ted to the informal dispute settlement proce-
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(i) In this section

(1) "motor vehicle”™ or "vehicle"™ means a motor vehicle

defined in AS 28.35.360 that is required to be registered

AS 28.10 or with a governmental agency of another jurisdiction

forming a similar function;

(2) "owner"™ means a purchaser, other than for resale,

new motor vehicle, a person to whom the motor vehicle

is

of

during the term of an express warranty applicable to the vehicle,

any other person entitled to enforce an express warranty on the

cle under the terms of the warranty;
(3) "substantially impairs wuse and value"®
defect or condition in a vehicle that
(A) prevents it from being operated;
(B) makes it unsafe to operate; or

©) decreases the economic life of the

refers to

vehicle.

HB 344
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STATE

of ALASKA
Rep. Walt Furnace, Chairman date. May 4, 1983
House Labor & Commerce Committee
House of Representatives FILEND:
TELEPHONE NO: 271:-0428
FROM: SUBJECT: House Bill 344

(Motor Vehicle Warranties)

Assistant Attorney General
Chief, Consumer Protection Section
AGO/Anrhorage

The Office of the Attorney General 1is in favor of House Bill
344, although we do suggest some possible amendments to the
bill which vould enhance its benefit to Alaskan citizens.
Before | analyze the bill section by section, | would like
the committee to note that state legislation which dictates a
certain degree of performance of warranties on consumer goods
is not unusual, and in many states, it has been a frequent
subject of legislative action. The Alaska legislature passed
a bill in 1978 setting minimal warranty standards for mobile
homes and providing for performance bonds by manufacturers of
mobile homes sold in the state. (AS 45.30.011- 100.) The
Uniform Commercial Code for the State of Alaska also
addresses warranties in a more general manner.

It is our information that as of this date tne states of
Connecticut, California, and Wyoming have passed a bill simi—
lar to House Bill 344, and th«t the State of Wisconsin 1is
likely to pass a bill this section. Several other states are
considering these bills.

Analysis of HB 344

Section 1. Section 1 of the bill states that when the
express warranty given by a manufacturer against defects of
design, manufacturing or assembly 1is not being carried out,
because the vehicle 1is displaying a defect, then the owner
may report the nonconformity to either the manufacturer, or
j.n the case of a foreign manufacturer the U.S. "distributor”
of the vehicle, or their agent.Subsection (a) limits the

— appTuca“t"ibh~bf the bill to the term of the warranty, or one
year, whichever comes first. Many manufacturers are now
offering three to five years warranties with extended mileage
periods, but HB 344 would only apply to the first year of
ownership of the vehicle if a year is shorter than the manu-—
facturer™s express warranty. o e
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Subsection 1(a) also requires the manufacturer or its dealer
to make the necessary repairs to bring the vehicle to confor—
mity under the express warranty. Testimony which will be
submitted by our auto investigator will show that Alaskans
have great difficulty in getting such repairs performed in a
timely fashion.

Section 1(b), at line 19, sets out the burden of proof which
a consumer would have to meet if the consumer sued the manu-—
facturer of a vehicle. (Under case law interpreting the Uni—
form Commercial Code and other common law warranty rights,

the consumer®s burden of proof can be more difficult.) By
the operation of (b), the vehicle owner would enjoy a legal
presumption that after a reasonable number of attempts to
correct a deformity, that the vehicle is in fact defective or
a "lemon." HB 344 also provides a remedy: namely, that the
owner has the option of returning the defective vehicle for a
refund of the purchase price (including all collateral
charges) or having the new motor vehicle replaced with an
identical motor vehicle. (The bill does provide for a refund
to a lien holder if one exists.)

Subsection (¢) (page 2, line 1) gives the manufacturer two
affirmative defenses to the owner®s claim for a refund. The
manufacturer may not be _"Liable if the defect complained of
does not actually cause substantial impairment to the owner's
ability to use the vehicle or to the value of the vehicle,

if the defect is not in fact a manufacturer defect but
resulted from the abuse or modification of the vehicle by the
owner. I would urge the addition of the word "unreasonable™
just before "neglect." Otherwise, an express warranty may
set up such an unreasonaoly strict maintenance schedule for
the consumer to follow tnat the manufacturer would always be
able to claim that any dsfect was caused by consumer
"neglect." I think that a modification to "unreasonable
neglect” would be a good balance.

Subsection (d) creates the presumption (or in other words a
legal definition) of when a car is "defective” by defining as
defective a vehicle which has been worked on four or more
times for the same nonconformity, or which is out of service
for more than 30 days, during the warranty term or the first
year (whichever comes earlier). Such a car is legally
presumed to be a "lemon."

Please note that an amendment needs to be made in subsection
(d), at page \ lines 17-20. This last section of the sen-—
tence should read:
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The warranty term or the one year period
referred to in (1) of this section shall be
extended by any period during which repair
services are not available to the owner for
reasons that are not the responsibility of the
owner.

As the section reads now, the presumption of what is a lemon
(4 repairs or 30 days out of use) would be taken away from
the consumer by being "extended"™ (?) when the manufacturer
fails to provide repairs.

Subsection (e). Frankly, 1 do not understand what the
legislative drafter meant by subsection (e). The clear
intent of the passage seems to be that if the nonconformity
which is a defect in the motor vehicle is one that makes the
vehicle unsafe for owner operation, that a repair must be
effected within 14 days. However, the 14 days language
references back to subsection (b) which does not contain any
time period. Perhaps the drafter meant to refer back to
subsection (d) saying that if the vehicle 1is unsafe to
operate, then only 14 instead of 30 days would be required to
create a presumption of a "lemon." However, as you ~ill hear
from testimony of the auto investigator, 14 days 1is the norm
in Alaska even for safety defects. I think the 14 days would
probably be too strict a time period in terms of a standard
for creating the presumption that the vehicle 1is a lemon. |
think that 30 days out of service during the warranty period,
or the first year, 1is a reasonable time period for creating a
presumption that the owner owns a defective car.

Subsection (f) makes the manufacturer®s Tfailure to honor the
owner"s request for replacement of, or refund of the purchase
price of a defective motor vehicle an unfair trade practice
under the Alaska Unfair Trade Practices and Consumer Pro—
tection Act. This 1is an efficient way of providing an
enforcement mechanism for the statute, since it gives the
Attorney General public enforcement powers against a manufac-—
turer or dealer who 1is engaging in a pattern of: refusal to
honor 1its warranty obligations, but it also gives private
individuals a private cause of action, with up to triple dam—
ages, costs and attorneys fees, under AS 45.50.531. Since

the Alaska Unfair Trade Practices Act already discusses war —
ranty work at AS 45.50.471 (b) (17), and since the warranty
becomes "false"” if it is not honored by the manufacturer, it
is appropriate to put the enforcement section in this
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statute. It also dovetails well with the Motor Vehicle
.Repair statute which is already incorporated into the Unfair
Trade Practices Act, at AS 45.50.471(b)(23).

Subsection (g) insures that the provisions of this act do not
limit any other rights or remedies that the motor vehicle
owner might have under common law regarding express or
implied warranties. This is a good provision, since the
courts might develop a higher standard for manufacturers, and
some courts might rule in the owner®"s favor on a defect which
sh ws up after the one year period.

Subsection (h) refers to the federal Magnuson-Moss Warranty
Act act, and the regulations promulgated pursuant to that
act. Under that act a manufacturer of vehicles may set up an
informal dispute settlement procedure, outside the court,
(usually an arbitration panel) to which consumers must take
their defect or warranty claim before filing suit against the
manufacturer for a defective vehicle. However, v.he informal
dispute settlement procedure must follow carefully the stan-—
dards in the federal regulations, 1including a provision that
the award of the arbitration panel is binding on the manufac-—
turer but 1is not necessarily binding on the consumer owner of

the vehicle unless the owner accepts the award. IT the owner
does not agree with the award the owner may then proceed to
court. Subsection (h) insures that under the Alaska motor

vehicle warranty act we would also allow the national manu—
facturers to exercise this same option.

(The committee should know that historically, it was the hope
of Congress to encourage all the manufacturers to create such
informal dispute resolution programs, but that to date none
of bhe manufacturers have set up a national program that
complies with the Magnuson-Moss Act. In the last year,
General Motors has contracted with the Better Business Bureau
in some states (not Alaska) to do arbitrations with
discontented vehicle owners, but the arbitrations do not meet
the federal requirements because they are binding on both
parties and the consumer does not have the option of refusing
the arbitration award. Because of this requirement,
consumers are not required to use the GMC/BBB program before
going to court on what the consumer believes to be a
defective GMC car.)

Subsection (i) of the bill includes pertinent definitions.

The definition of "owner"™ includes not only the original pur—
chaser of the vehicle but anyone to who the vehicle 1is trans—
ferred during the term of the express warranty, which 1is
appropriate, since the warranties on new vehicles are trans—

ferable by their own terms. Also, this subsection includes
examples of what are "substantial impairments” of the use and
value of a vehicle. These definitions seem to cover most

instances that a court would want tc consider and | think
they are adequate.
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OVERALL COMMENTS ON HB 344

HB 344 is very well drafted in respect that it avoids some
problems founa in its counterpart in Connecticut statutes.
Specifically, 1in the Connecticut statute, the consumer owner
who asks for a refund of the purchase price of the vehicle
will have deducted from it a "reasonable allowance for use of
the vehicle." This is a serious problem, and one which it is
anticipated that dealers or the manufacturers may suggest as
an amendment to HB 344. HB 344 should not include this kind
of set off provision, because, under court case law developed
pursuant to under the U.C.C. on warranties, when a consumer
revokes acceptance of a defective vehicle the consumer is
usually entitled to the full refund of the purchase price,
and may sometimes recover from the manufacturer "cover"™ costs
fur buying a more expensive replacement vehicle. Also, under
the U.C.C., the consumer may recover incidental and
consequential damages from the dealer, not just the purchase
price. Under the U.C.C., a consumer could clainm
consequential damages caused by the vehicle®"s failure, such
as: loss of work due to a car that broke down, 1long distance
telephone calls, towing charges. HB 344 1is a better statute
than the Connecticut lemon law because it does not allow the
manufacturer to ask for the set off for use of the defective
vehicle. This 1is appropriate in light of the case law.

Overall, HB .44 if passed would greatly help the work of the
Consumer Pro;ection Section of the Office of the Attorney
General 1in mediating and investigating warranty complaints by
consumers. As our auto investigator will report, a great
number of our auto repair problems are alleged warranty vio—
lations or defects in vehicles.

It is my opinion, after working in this area for seven years,
that very few Alaskans, especially those who live outside the
three major cities, receive full value of the warranty on
their vehicles. We know that warranties, and the service
guaranteed under warranties, 1is a substantial selling tool of
the manufacturers. We also know that the warranty has a def—
inite, although unstated, economic value as part of the pur—
chase price of a Motor vehicle. Since Alaskans pay not only
the top manufacturers"™ suggested retail price but usually
amounts in addition to the suggested retail price we can see
that Alaskans do not get any break or allowance for thedr
difficulty 1in obtaining warranty work. (As far as 1 know
this is the only marketplace 1in the entire United States
where consumers pay manufacturer®s suggested price or above.)
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Suggested Amendments

I would suggest the addition of language like the following,
although this has not yet been refined to legislative stan—
dards. The suggested language, which is attached, would
require manufacturers of motor vehicles to either maintain
sufficient repair facilities reasonably close to all areas
where 1its vehicles are sold or to designate independent shops
in various towns as authorized warranty repair facilities.

Most manufacturers and their corporate organization provide
for such independent repair facilities, but in fact, we do
not know of any non-dealer, factory authorized repair centers
in the State of Alaska. We have tried to negotiate directly
with a couple of manufacturers to get them to authorize
repairs in population centers like Ketchikan, but we have
failed in our efforts.

Also as you will note in the suggested amendments, it 1is
important that the manufacturer be required to fairly compen—
sate either the dealer or the non-dealer authorized repair
facility for the warranty work done. As the auto repair
investigator can testify, the flat rate paid to dealers for
warranty work often reflects the economic and political power
differential between the manufacturer and the dealer more
than it does the actual time and effort necessary to cure a
warranty defect. Also, the warranty service manual®s sug-—
gested times for repair are geared to large dealer service
centers with computer diagnostic equipment and
factory-trained technicians. Since an independent repair
facility in Bethel would be unlikely to have the same
sophistication of equipment or personnel training, the
manufacturer should pay the actual time necessary to repair
the warranty defect, not just the suggested flat rate time in
a warranty repair manual.

Availability of parts. Another problem in Alaska 1is tne
availability of repair parts for warranty work. The manufac—
turer should fairly reimburse the repair Tfacility for ship—
ping cost on warranty covered repairs. Also, the manufac—
turer should timely reimburse repair facilities for warranty
expenses. Consumers should not be required to pay for parts
shipments on warranty repairs.

Substitute Transportation. Another suggested addition to the
bill is a requirement tha- if a vehicle is not timely fixed,
within two weeks of notice, of daiecc, that the manufacturer
should be obligated to provide substitute transportation or
rental car cost, from the tw." week date until the car 1is

repaired. (At the present tin0O- only one national manufac—
ture*. promises a loaner car 1in XCsS express warranty. In
Alaska, most dealers do offer loaner cars as a courtesy,

alchough that courtesy is a common practice in the lower 48.)
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The manufacturers should be encouraged to beef up their
repair facilities and their 1inventory of repair parts within
the state or face the obligation to provide alternative
transportation, at least after the first two-week period that
a vehicle has been unuseable.

Vehicle Transport Costs. It is important that Alaska take
actic.i to clarify what is the duty of the customer to
re-deliver a vehicle to the manufacturer®s nearest dealership
for warranty repairs. This 1is requirement in most express
warranties, but it creates great difficulties, especially
when there are no roads back from the consumer®s location,
(such as Bethel ) to the nearest dealership (say 1in
Anchorage). Perhaps manufacturers should not be required to
bear all the high cost of transportation of vehicles within
the state, but the manufacturer could choose an alternative
if these amendments were put into law. The manufacturer
should either authorize independent repair faci]ities in the
communities to repair vehicles, or pay for at least one way
of the transportation of the vehicle, namely from the dealer —
ship back to the customer after repair.



Sec. 45.45.305. WARRANTY REPAIR FACILITIES AND
OBLIGATIONS. () Every manufacturer or distributor of motor
vehicles sold in this state for which the manufacturer or dis—
tributor haf made an express warranty shall maintain in this
state sufficient repair facilities, reasonably close to all
population centers where its vehicles are used,to carry out the
terms of such warranties.

(b) As a means of complying with section (a), a manu—
facturer or distributor shall be permitted to enter into war —
ranty service contracts with independent repair facilities. The
warranty service contracts may provide for a flat rate schedule
of repair times to be used 1in calculating charges for warranty
service or repair work, provided that the contract hourly rates
must reimburse the repair facility at normal retail rates, for
the community where the facility is located, for any service and
parts reasonably required to carry out warranty repairs. The
manufacturer or distributor shall also fairly reimburse a dealer
or authorized contract repair Tfacility for expenses incurred in
ordering and shipping parts needed to effect warranty covered
repairs. 7\ny request by a contract repair facility for
reimbursement of warranty covered repairs must be paid by the
manufacturer or distributer within 30 days.

(©) In the event that repairs of my warranty covered
malfunction or defect are not completed within two weeks of (@)
the customer®s delivery of the vehicle to the manufacturer®s or
distributor™s designated repair facility or dealer; or, (2) the
customer®"s notificati® n to the manufacturer, distributor, or its
dealer of a warranty malfunction which renders the vehicle
inoperable; then reasonable charges for the owner®s rental of
substitute transportation shall be paid by the manufacturer or

distributor, or the manufacturer or distributor shall provide-



a substitute vehicle, from the date two weeks after delivery of
the vehicle or notification of a malfunction rendering a vehicle

inoperable, until repairs are complete.

[NOTE: Subsection d, below, 1i.s very rough, even 1in concept!)

(d IT the express warranty requires the owner
deliver the vehicle to the nearest manufacturer®"s dealer for
warranty repair, that duty shall not be binding on the owner,
nor a waiver of the owner®s warranty rights when, (1) due to the
malfunction or defect the vehicle cannot safely be operated, or
(2) the delivery of the vehicle cannot be made by road or by
shipment by boat or ferry of less than one day"s shipping or
travel time. Should the customer be unable to effect return of
the vehicle for any of the above reasons, the customer shall
notify the manufacturer, distributor or its nearest dealer or
authorized repair facility within the state. Written notice of
the malfunction or defect to the manufacturer, distributor,
dealer or repair facility shall constitute "return" of the
vehicle for purposes of this section. Upon receipt of such
notice of malfunction or defect the manufacturer or distributor
shall, at its option, repair the vehicle at the customer’'s
residence or town of residence, or arrange Tfor transporting the
vehicle to a dealer or repair facility. All reasonable costs of
transporting the vehicle when, pursuant to (1) above, the owner
is unable to effect delivery, shall be at the manufacti rer"s
expense. When the owner cannot deliver the vehicle under the
time limits of (2) above, if the manufacturer dies not choose to
repair the vehicle at the owner®s residence or town of
residence, the reasonable cost of transporting the vehicle to
the dealer or designated repair facility shall be paid one-half

by the owner and one-half by the manufacturer.



WARRANTIES - MOTOR VEHICLES - REPAIRS

COMMENTARY: Under existing case law, a manufacturer who 1is sued
because of failure to service or repair goods to conform to
applicable express warranties after a reasonable number of
attempts may be required by a court to either replace the goods
or reimburse the customer. However, the costs of determining in
the court what is a "reasonable™ number of repair attempts and by
what method a customer should be reimbursed makes such suits very
difficult and costly.

This bill would provide that it shall be presumed that a
reasonable number of attempts have been undertaken to conform a
new motor vehicle to the applicable exprss warranties, if, during
the first year or 12,000 miles of the applicable express warranty
(note that some warranties are now "5-year™): (1) the same
malfunction or defect has been subject to repair four or more
times by the manufacturer or its agent or authorized dealers or
(2) the vehicle is out of service by reason of repair (or repair
delays) of a warranty covered malfunction or defect for a
cumulative .total of more than 30 business days during the first
year of the warranty.

The bill would provide that the presumption may not be asserted
by the customer until after the customer has resorted to an
in-state qualified third party dispute resolution process, if one
is available in state. The bill would also provide that a
manufacturer shall be bound by a decision of the third party
process if the customer elects to accept it, and that if the
customer is dissatisfied with the third party decision the
customer may assert the presumption in an action to enforce the
buyer®s rights as specified. (This tracks the federal
Magnuson-Moss Warranty Act.) The bill also would require
manufacturers to pay for the shipping of parts.



SECTION 1. (@ If a new motor vehicle does not conform to
all applicable express warranties, and the customer reports the
nonconformity to the manufacturer, 1its agent or 1its authorized
dealer during the term of such express warranties, or during the
period of one year foliowin t the date of original delivery of the
vehicle to the customer, whichever 1is the later date, the
manufacturer, 1its agent or its authorized dealer shall make such
repairs as are r”~cessary to conform the vehicle to such express
warranties, notv.ihstanding the fact that such repairs are made
after the expiration of the warranty term or the one-year period;

(b) Every manufacturer of motor vehicles sold in this state
for which the manufacturer has made an express warranty shall
maintain in this state sufficient service and repair facilities,
reasonably close to all areas where its vehicles are sold, to
carry out the terms of such warranties; and designate and
authorize in this state as service and repair facilities
independent repair or service facilities, reasonably close to all
population centers where its motor vehicles are used, to carry
out the terms of such warranties.

As a means of complying with this section, a manufacturer shall
be permitted to enter into warranty service contracts with
independent repair fTacilities. The warranty service contracts
may provide Tfor a flat rate schedule of repair times to be used
in calculating charges for warranty service or repair work,
provided that the contract hourly rates must reimburse the repair
facility at normal retail rates, for the community where the
facility is located, for any service and parts reasonably
required to carry out warranty repairs. The manufacturer shall
also fairly reimburse the repair facility for expenses incurred
in ordering and shipping parts needed to effect warranty covered
repairs. Any request by a contract repair facility for
reimbursement of warranty covered repairs must be paid by the
manufacturer within 30 days. ~ -

(¢c) In the event that repairs of any warranty covered
malfunction or defect are not completed within two weeks of: (1)
the customer®s delivery of the vehicle to the manufacturer®s
designated repair facility; or, (2) the customer®s notification
to the manufacturer of a warranty malfunction which renders the
vehicle 1inoperable; reasonable charges for the rental of
substitute transportation jhall be paid by the manufacturer, or
the manufacturer shall provide a substitute vehicle, from the
date two weeks after delivery or notification of the vehicle
until repairs are complete.



() It shall be the duty of the customer to deliver the
vehicle to the nearest authorized dealership or manufacturer
authorized service and repair TfTacility within this state unless:
due to the malfunction or defect the vehicle cannot safely be
operated, or the delivery of the vehicle cannot be made by road,
or by shipment by boat or ferry, of less than one day"s shipping
or travel time. Should the customer be unable to effect return
of the vehicle for any of the above reasons, the customer shall
notify the manufacturer or its nearest service and repair
facility within the state. Written notice of the malfunction or
defect to the manufacturer or its service and repair facility
shall constitute return of the vehicles for purposes of this
section. Upon receipt of such notice of malfunction or defect
the manufacturer shall, at its option, repair the vehicle at the
customer®"s residence, or arrange Tfor transporting the vehicle to

its repair facility. All reasonable costs of transporting the
vehicle when, pursuant to the above, a customer 1is unable to
effect return, shall be at the manufacturer®s expense. The

reasonable costs of return transport of a non-conforming vehicle
to the customer after the vehicle®s delivery to the repair
facility shall be at the manufacturer®s expense.

SECTION 2. (@) Should the manufacturer or 1its
representative in this state be unable to service or repair the
vehicle to conform to the applicable express warranties after a
reasonable number of attempts, the manufacturer shall either
replace the vehicle or reimburse the customer 1in an amount equal
to the purchase price paid by the customer, less a reasonable
amount for use by the customer prior to the discovery of the
non-conforming malfunction or defect.

(b) 1t shall be presumed that a reasonable number of
attempts have b”en made to conform a new motor vehicle to the
applicable express warranties if, within one year from delivery
to the customer or 12,000 miles, whichever occurs first, either
(1) the same vehicle system or assembly has been subject to
repair for non-conforming warranty problems four or more times by
the manufacturer or its agent, or (2) the vehicle is out of
service by reason of repairs (or repair delays),* by the
manufacturer or its agent” tiy the malfunctions or defects,for a
cumulative total of more -man 30 business days since delivery of
the vehicle to the customer.

(c) If a qualified third party dispute resolution process
exists in Alaska and the customer receives timely notification in
writing of the availability of a third party process with a
description of its operation and effect, the presumption in
paragraph (b) may not be asserted by the customer until after the

- 3 -



customer has 1initially resorted to the third party process as
described in paragraph (d). Notification of the availability of
the third party process is not timely if the customer suffers any
prejudice resulting from any delay in giving notification. If a
qualified third party dispute resolution process does not exist
in Alaska, or if the customer 1is dissatisfied with the third
party decision, or if the manufacturer or its agent neglects to
promptly fulfill the terms of such third party decision, the
customer may assert the presumption provided in paragraph (b) in

an action to enforce the customer®s rights under (a). The
findings and decision of the third party shall be admissible 1in
evidence in the action without further foundation. Any period of

limitation of actions under any federal or Alaska law with
respect to any person shall be extended for a period equal to the
number of days between the date a complaint is filed with a third
party dispute resolution process and the date of its decision or
the date before which the manufacturer or its agent is required
by the decision to fulfill its terms, whichever occurs later.

(d A qua]ified third party dispute resolution process shall
be one that complies with the Federal Trade Commission®s minimum
requirements for informal dispute settlement procedures as set
forth in the Commission®s regulations at 16 Code of Federal
Regulations Part 703; that renders decisions which are binding on
the manufacturer if the customer elects to accept the decision;
that prescribes a reasonable time not to exceed 30 days, within
which the manufacterer or its .gents must fulfill the terms of
those decisions.

(e) It shall be an affirmative defense to any claim under
this act: (1) that a nonconforming malfunction or defect does not
substantially 1impair the uses, values or safety of the vehicle;
or (2) that a nonconformity is the result of abuse, unreasonable
neglect, or unauthorized modifications or alterations of rhe
vehicle by the customer.

SECTION 3. For the purposes of this chapter the
following terms have the following meanings:

(1) "Malfunction or defect” means a nonconformity with
an express warranty which substantially impairs the use, value,
or safety of the new motor vehicle.

(2) "Customer"™ means the purchaser, than for the
purposes of re.sale, of a motor vehicle, any person to whom such
motor vehicle 1is transferred during the duration of an express
warranty applicable to such motor vehicle, and any other person
applicable to such motor vehicle, and any other person entitled

- 4 -



by the terms of such warranty to enforce the obligations of such
warranty.

(3) "Vehicle"™ means a "new" motor vehicle which 1is the
subject of a manufacturer®"s express new car warranty and
specifically includes motorcycles and motorhomes.

(4) "Population center” means a community of over 1,000
persons (or miles of publicly funded roads).

(5) "Vehicle system or assembly"™ means
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Enclosed please find a copy of the California Lemon Law, and a
copy of the Connecticut Lemon Law. The statute which you had
referred to as possibly being a Pennsylvania law is in fact the
Connecticut law, which 1is noted in their most recent supplement
as "P_A_," which merely stands for "public act." To our
knowledge, no states except Connecticut and California have
passed lemon statutes.

Also enclosed you will find not a draft but a "sketch"” of a lemon
law for Alaska, with a prefatory page of commt htary. Please note
that this sketch of a bill does not in any way conform to Alaska
drafting standards on legislation, but our office has be',n so
busy that it was all that | and our auto investigator could do on
short notice to throw together a "cut and paste"™ which combined
parts of the Connecticut with parts of the California statute,
and inserted some other modifications that would be needed to
address the specific warranty problems in the Alaskan market.

As some background information on warranties, you should realize
that many" of the American manufacturers ere now offering 5-year
warranties rather than the former 1l-year or 12,000 nmile
warranties. Both the California and Connecticut lemon laws
seemed to be based on the assumption that the 1l-year warranty
would continue to be the industry standard. On the other hand,

in terms of the leverage provided by the lemon lav.” perhaps it 1is
appropriate that only the very "worst" Ilemons, those cars with
massive defects showing up within I-y<ar or 12,000 miles should
be covered by astate lemon law.

The way we set up the draft that we sentdown to you separates
out the manufacturer®s responsibilities in two areas: First, the
Lo"fdut.y Z"fcerarfidL low~uthrough”™n-~heirwehitrre®*wa“"rrant-les , anc to
mattairt®--~A-T?2Liffr ii 6 :,"Tmmber"-"<yf-authori”zed-n:epa.ur."xshopsrji"n”=thie
ft&a-fc/e--"tcr Trra-ke~trhe-"~arranty-"ef~fecti.ve. Section One does not have
any time deadline other than the terms of the express warranty
given by the r.anufacturer or 1l-year, if 1l-year would be the
longer of the two dates. OQur auto investigator, Scotty Dawkins,
and | feel thatSection 1 is veryimportant in Alaska, because
one of the mainwarranty problems we see is the fact that for
most of the sv.ate, a warranty received with a new car is
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virtually useless. Alaskan consumers outside of the major
metropolitan areas receive virtually no value for their warranty,
but we do know that a warranty 1is a significant part of the
purchase price of a new vehicle. (Scotty would be willing to
meet with you and talk with you about this, because he has had
extensive experience inside the industry in Michigan, working
with warranty problems both there and here.)

It would be important also that any bill which is meant to
Iirul 1w dJiw u m f w i t ! o I el

f r i fov w Taud <=£. L aye»et>c?"'Be*ka *til"gTr "e?fot?2g™* o
L.gaa™ T"a" awpeacafe,

A very real problem in the area of manufacturer®s
warranties 1is that the manufacturers compensate their dealerships
for warranty work based on a flat rate manual which has very
little relationship to the actual time needed to complete a
warranty repair. Also, the times suggested for repair in the
manufacturer®s manual assume that the person doing the work will
have all the specialized tools and diagnostic equipment of a full
dealership, as well as factory trained technicians who know about
the latest problems or technology. An independent repair shop in
a rural area attempting to correct a defect of any complexity
soon discovers that it takes them many more hours to cure the
problem than it would a factory trained technician back 1in the
dealership®s more fully equipped shop.

Another problem apparently unique to Alaska 1is the

manufacturer offers 1in its express warranty to provide substitute

transportation during w.~ » repairs, most dealerships in the
lower 48 do offer comply y loaner vehicles to almost all
warranty repair customers. epairs are delayed beyond a few
days. Also, 1in the lower Most dealerships would be chagrined
if they could not get the <car into the shop on a warranty repair
within two to three days. In Alaska, one of our largest

dealerships "prides" itself on being able to get a
non-functioning vehicle, under warranty, into the shop to be
"looked at™ 1in 10 business days.

The problem in Alaska 1is further aggravated by the fact that jnarry-
~"jrjche?rtdeaier;ehzpB'-"dO'"*acrtr.-*?tH>ck~"0o!Bi*ntt.icant-.iiT»v-en fcory*afrvparcl:fiT"
but order parts specially as the warranty calls for. (In fact,

if a vehicle under warranty needs a part not available at the
Alaska dealership, the customer 1is usually required to pay the

air freight to get the part shipped promptly, or else wait for

the surface shipment of the required parts.) To address these
problems, we 1inserted a Section 1(c), which gives the

manufacturer two weeks leeway, then imposes a duty to provide
substitute transportation.
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We also tried to put in some reasonably balanced criteria about
what constitutes a customer®s 1inability to deliver a vehicle to a

dealership or authorized agent because of distance. You will
find this in Section 2(d). The way we set up this statute,
Section (2) really contains the heart of the ".lemon" law

provisions, namely the presumption of when a manufacturer has had
a reasonable chance to attempt repair, and the manufacturer's
duty to make reimbursement to a customer who has purchased a
lemon. (Section 2"s more powerful provisions are for the first
year or 12,000 miles.)

We wrote some definitions, but we would still need to figure out
definitions for "population center,”™ and also for what a "vehicle
system or assembly" 1is.

You will note that the other states focus in on whether a
manufacturer has attempted to repair the "same non-conformity."”
What Scotty Dawkins tells me 1is that that language could provide
an incredibly large loophole for the manufacturer. For 1instance,
if a customer has a portion of the transmission "system or
assembly”™ worked on four times, it is possible that the first two
cimes the manufacturer will attempt to repair the least expensive
portion of the system, hoping that that will be sufficient.

Often 1in warranty repairs Scotty sees that the necessary work 1is
done 1in a progressive manner; namely the least expensive and
least complex repairs are attempted first, but when this doesn"t
work, only then does the manufacturer reluctantly dig into the
larger system or into some more complex component of the systenm,
which in fact may be the underlying problem. So, you see that
Scotty wanted to make sure that the same nonconformity was broad
enough to cover the same malfunction within a system. For
example, your engine develops a severe oil leak, and it -~s
repaired bv repacking a seal. The engine then develops a knock,
and the dealer attempts to correct it by first installing a new
oil pump, then a crankshaft, and finally corrects the knock by
rebuilding the engine. A few weeks later while operating the
vehicle on the highway several hundred miles from home the engine
seizes. That 1is the malfunction or the defect of the system that
should trigger the statutory remedies.

We also did not write in any law enforcement mechanism into the
statute, since | assumed you"re thinking of it being a private
action lemon law as in other states. You might want, to note all
the background warranty statutes that do exist in the State of
California, and that provide for treble damages and affirmative
defenses and other things. I am including those 1in this packet,
for your use. You may also want to look at whether you want to
make any or all of this act a violation of the Unfair Trade
Practices Act if not followed. (You might get very different
political reactions to those two proposals.)
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I need to disclose to you a possible conflict of interest on this
request. - I am currently president of a nonprofit corporation
known as the Conflict Resolution Center (CRC), which 1is a "third
party dispute resolution mechanism,”™ offering mediation and
arbitration in the Anchorage municipality. In fact, the Conflict
Resolution Center has made approaches to representatives of
several automobile manufacturers about whether or not they would
wish to use the services of CRC as a third party dispute
mechanism under the federal Magnuson-Moss Warranty Act. At this
time, there is no such specific relationship contemplated between
CRC and any manufacturer. However, that is a possibiliity,so |1
thought 1 should mention my relationship to CRC.

Scotty Dawkins will be 1in Juneau on March 28 and, despite the
official holiday, is very eager to discuss the lemon law concept
with you.

/aw
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1IB 344
Fiscal Note
Analysis

HB 344 clarifies and defines the legal warranty rights
and responsibilities between owners of new motor vehicles and the
vehicle manufacturer, when a new vehicle 1is seriously defective.
Section 1(f) of the bill makes the manufacturer®s refusal or
failure to fulfill its warranty duties an unfair trade practice
under AS 45.50.471. AS 45.50.471, which is enforced by the
Consumer Protection Section of the Department of Law, already
covers warranties and repairs in a more general manner. The
specific legal standards of HB 344 should not cause additional
fiscal impact on Consumer Protection because HB 344 merely gives
a better definition and therefore a better enforcement tool 1in
the auto warranty area.

AS 45.50.471 also provides for the vehicle owner"s
private enforcement lawsuit, so some of HB 344°"s impact will be
in the private legal sector.
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- HB 344
Fiscal Mote
Analysis

HB 344 clarifies and defines the legal warranty rights
and responsibilities between owners of new motor vehicles and the
vehicle manufacturer, when a new vehicle 1is seriously defective.
Section 1(f) of the bill makes the manufacturer®s refusal or
failure to fulfill its warranty duties an unfair trade practice
under AS 45.50.471. AS 45.50.471, which 1is enforced by the
Consumer Protection Section of the Department of Law, already
covers warranties and repairs in a more general manner. The
specific legal standards of HB 344 should not cause additional
fiscal impact on Consumer Protection because HB 344 merely gives
a better definition and therefore a better enforcement tool in
the auto warranty area.

AS 45.50.471 also provides Tfor the vehicle owner"s
private enforcement lawsuit, so some of KB 344°%s impact will be
in the private legal sector.
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