


LAW O F F I C E S

St r a c h a n , K e l l y  8 Pa t t e r s o n
J O H N  R .  S T R A C H A N  
P A U L  D .  K E L L Y  
J O H N  B .  P A T T E R S O N

M a r c h  30, 1984

Q B O  H S T R E E T  
S U I T E  201 
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H o n o r a b l e  J o h n  J. C o w d e r y
H o u s e  L a b o r  and C o m m e r c e  C o m m i t t e e
P o u c h  V
J u n e a u ,  A l a s k a  9981 1

Re: R e p o r t  of  the T a s k  F o r c e  o f  the B u s i n e s s  L a w
S e c t i o n  o f  the A l a s k a  Bar A s s o c i a t i o n  r e g a r d i n g  
HB  343 and SB 246, C o r p o r a t e  C o d e  R e v i s i o n .

De a r  R e p r e s e n t a t i v e  C o w d e r y :

E n c l o s e d  p l e a s e  find the r e p o r t  of the T a s k  G r o u p  of the B u s i n e s s  
L a w  S e c t i o n  o f  the A l a s k a  Bar A s s o c i a t i o n .  T h e  r e p o r t  is the 
r e s u l t  of  s i g n i f i c a n t  e f f o r t s  b y  m e m b e r s  o f  the task g r o u p  w h o  
t o o k  t i m e  out of  t h e i r  b u s y  p r a c t i c e s  to s e r v e  w i t h o u t  c o m p e n s a­
tion in p r o v i d i n g  t h e i r  e x p e r t i s e  on a s u b j e c t  o f  g r e a t  i m p o r t­
anc e  to the A l a s k a  b u s i n e s s  c o m m u n i t y .  E a c h  m e m b e r  on the task 
g r o u p  has s i g n i f i c a n t  e x p e r i e n c e  as a b u s i n e s s  l a w  practi o n e r .

A d m i t t e d l y ,  the a c c o m p a n y i n g  ir^oort is a b r i e f  r e v i e w  o f  a 
l e n g t h y  p i e c e  of l e g i s l a t i o n .  The d r a f t e r s  h a v e  a t t e m p t e d  to 
h i g h l i g h t  c e r t a i n  a r e a s  of c o n c e r n  and hope that this r e p o r t  w i l l  
a id the l e g i s l a t u r e .  L i s t e d  b e l o w  a r e  the m e m b e r s  w h o  p a r t i c i­
pated  in the task g r o u p  and t h eir a d d r e s s e s  and phone n u m b e r s .  
P l e a s e  f e e l  f r e e  to c o n t a c t  t h e  g r o u p  if w e  c a n  b e  o f  a n y  f u r t h e r  
a s s i s t a n c e .

V e r y  t r u l y  yours,

B u s i n e s s  L a w  S e c t i o n
o f  the A l a s k a  Bar A s s o c i a t i o n

PDK/pj
e n c l o s u r e
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R a y  G a r d n e r  and 
J o h n  N o r m a n

S t a n  R e i t m a n

R i c h a r d  R o s s t o n

. C o w d e r y

H a r t i g  R h o d e s  N o r m a n  
M a h o n e y  & E d w a r d s  
717 K S t r e e t  
A n c h o r a g e ,  A l a s k a  99501 
( 907) 2 7 4 - 3 5 7 6

D e l a n e y  W i l e s  H a y e s  R e i t m a n  
& B r u b a k e r  
1007 W. T h i r d  A v e n u e  
A n c h o r a g e ,  A l a s k a  99501 
(907) 279 - 3 5 8 1

Ely, G u e s s  & Rudd 
510 L S t r e e t  
A n c h o r a g e ,  A l a s k a  99501 
(907) 2 7 6-5121
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D a v i d  B e n d e l l

R i c h a r d  B l o c k

J u l i u s  B r e c h t

B r i a n  B r u n d i n

M a r k  C o p e l a n d

Ken E g g e r s

B r u c e  F r e n z e l

M e m b e r s  of the T a s k  F o r c e

B e n d e l l ,  B e n d e l l ,  S i m o n  
& P l a t t
4 7 9 6  B u s i n e s s  P a r k  Blvd. 
S u i t e  4
A n c h o r a g e ,  A l a s k a  9 9503 
(907) 5 6 2 - 3 3 4 3

A l a s k a  N a t i o n a l  I n s u r a n c e  
7001 J e w e l  L a k e  Road 
A n c h o r a g e ,  A l a s k a  9 9502 
(907) 2 4 8 - 2 6 4 2

Hol l a n d ,  T r e f r y  & B r e c h t  
3003 M i n n e s o t a  D r i v e  
A n c h o r a g e ,  A l a s k a  99503 
(907) 272-4471

Hu g hes, T h o r s n e s s  G a n t z  
P o w e l l  & B r u n d i n  
509 W. T h i r d  A v e n u e  
A n c h o r a g e ,  A l a s k a  99501 
(907) 2 7 4 - 7 5 2 2

C o p e l a n d ,  L a n d y e  B e n n e t t  
& W o l f e  
420 L S t r e e t  
A n c h o r a g e ,  A l a s k a  99501 
(907) 2 7 6 - 5 1 5 2

Groh, E g g e r s  & P r i c e  
550 W. 7th A v e n u e  
A n c h o r a g e ,  A l a s k a  99501 
(907) 2 7 2 - 6 4 7 4

A R C O  L a w  D e p a r t m e n t  
711 W. 8th A v e n u e  
A n c h o r a g e ,  Alaskr, 99501 
(907) 2 6 5 - 6 1 0 2



ALASKA BAR ASSOCIATION
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SECTION

M a r c h  30, 19 8 4

H o n o r a b l e  J o h n  J. C o w d e r y
H o u s e  L a b o r  and C o m m e r c e  C o m m i t t e e
P o u c h  V
J u n e a u ,  A l a s k a  99811

Re: R e p o r t  of the T a s k  F o r c e  o f  the B u s i n e s s  L a w
S e c t i o n  of the A l a s k a  B a r  A s s o c i a t i o n  r e g a r d i n g  
HB 343 and SB 246, C o r p o r a t e  C o d e  R e v i s i o n .

D e a r  Sir:

E n c l o s e d  is a r e v i e w  b y  t h e  T a s k  F o r c e  o f  t h e  B u s i n e s s  Lav; 
S e c t i o n  o f  the A l a s k a  Bar A s s o c i a t i o n  o f  S e n a t e  Bill 246 and 
H o u s e  Bill 343, the C o r p o r a t e  C o d e  Revision.

Th e  R e v i e w  r e p r e s e n t s  a t i m e - l i m i t e d  s t u d y  o f  the b i l l s  and w a s  
p e r f o r m e d  for the l i m i t e d  p u r p o s e  of b r i n g i n g  to y o u r  a t t e n t i o n  
s o m e  o f  the p o s s i b l e  legal and e c o n o m i c  c o n s e q u e n c e s  to the 
b u s i n e s s  c o m m u n i t y  and the A l a s k a  p u b l i c  that c o u l d  a r i s e  if the 
bi l l  w e r e  a d o p t e d  in its p r e s e n t  form. W e  u r g e  you, then to 
c o n s i d e r  this o n l y  as s u c h  and not an e x h a u s t i v e  s e c t i o n  by 
s e c t i o n  a n a l y s i s  of p r o p o s e d  a m e n d m e n t s  or a s c h o l a r l y  attem, 
o p p o s i t i o n  or r e b u t t a l  to the w o r k  p r o d u c t  of the C o d e  R e v i s i  
C o m m i s s i o n .

In o u r  d e l i b e r a t i o n s ,  w e  net, b o t h  in s u b c o m m i t t e e s  and 
as a w h o l e  T a s k  F o r c e  w i t h  J o h n  A b b o t t ,  C h a i r m a n  o:': t h e  C o d e  
R e v i s i o n  C o m m i s s i o n .  At s o m e  of t h o s e  m e e t i n g s ,  J e r r y  Kurtz, 
a n o t h e r  m e m b e r  of the C o m m i s s i o n ,  w a s  a l s o  present. At these 
m e e t i n g s  t h e r e  w a s  c a n d i d  e x c h a n g e s  of  v i e w s  on the bills. In 
a d d i t i o n ,  w e  w e r e  a d v i s e d  that P r o f e s s o r  Dan F e s s l e r  was a v a i l­
a b l e  to m e e t  w i t h  us, a l t h o u g h  a t  a d a t e  t o o  late* to a s s i s t  us 
w i t h  this r e p o r t  g i v e n  the t i m e  c o n s t r a i n t s  put on o u r  w o r k  by 
y o u r  C o m m i t t e e s .

I n d i v i d u a l  s e c t i o n s  of the b i l l s  are c o m m e n t e d  u p o n  in 
the a t t a c h e d  r e v i e w ,  but c o n s i d e r i n g  the bills as a whole, w e  
w o u l d  m a k e  the f o l l o w i n g  o b s e r v a t i o n s :
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1. A n y  m a j o r  r e v i s i o n  of  a c o m p r e h e n s i v e  b o d y  of  law, 
s u c h  as the C o r p o r a t e  C o d e  s h o u l d  i n c l u d e  as o n e  of  its 
o b j e c t i v e s ,  m a k i n g  the p r a c t i c e  of l a w  and b u s i n e s s  o p e r a t i o n s  
u n d e r  the Co d e  e a s i e r  and m o r e  explicit.

W e  b e l i e v e  t h e  p r o p o s e d  b i l l  g o e s  a l o n g  w a y  to m a k e  the 
l a w  m o r e  e x p l i c i t  than o u r  c u r r e n t  C o d e  in m a n y  a s pects, but not 
n e c e s s a r i l y  e a s i e r  u n d e r  w h i c h  to p r a c t i c e  or c o n d u c t  business. 
F o r  a n  A l a s k a n  p r a c t i o n e r ,  f a r  m o r e  w o r k  n e e d s  to b e  d o n e  in 
c a r e f u l l y  d r a f t i n g  A r t i c l e s ,  B y - l a w s  and o t h e r  d o c u m e n t s  than is 
c u r r e n t l y  the case. W h i l e  it m a y  be the i n t e n t  to e n c o u r a g e  the 
p r e v e n t i v e  p r a c t i c e  o f  l a w  and r e d u c e  r e m e d i a l  l i t i g a t i o n ,  in the 
v a s t  m a j o r i t y  o f  c a s e s ,  w e  t h i n k  it w i l l  m e r e l y  r a i s e  t h e  c o s t  o f  
g o i n g  into b u s i n e s s  in the c o r p o r a t e  form.

For the o u t - o f - s t a t e  p r a c t i o n e r ,  the p r o b l e m  is c o m­
pounded, b e c a u s e  as m o r e  s t a t e s  a d o p t  the r e v i s e d  M o d e l  Act, 
Alaska's u n i q u e  d e p a r t u r e s  w i l l  r e q u i r e  s p e c i a l  t i m e  and s t u d y  to 
a s s u r e  c o m p l i a n c e .

2. T h e  Bills c o n t a i n  v e r y  m a t e r i a l  d e p a r t u r e s  f r o m  
c u r r e n t  l a w  in s u b s t a n t i v e  rig h t s  and l i a b i l i t i e s  a m o n g  c o r p o r a t e  
m a n a g e m e n t ,  s h a r e h o l d e r s ,  c r e ditors, s e c o n d a r y  a c q u i r e r s  of 
s h a r e s  and third p a r t i e s  d o i n g  b u s i n e s s  w i t h  A l a s k a n  and even 
f o r e i g n  c o r p o r a t i o n s  in Alaska.

W e  h a v e  two c o n c e r n s  a b o u t  these d e p a r t u r e s .  First, 
s o m e  s u b s t a n t i v e  changes, su c h  as the p r o p o s e d  l i m i t a t i o n s  on 
d i s t r i b u t i o n s  and the p r o p o s e d  d i r e c t  l i a b i l i t y  of  O f f i c e r s  and 
D i r e c t o r s  to c r e d i t o r s  are s i g n i f i c a n t  b a r r i e r s  to s t i m u l a t i o n  o f  
c o m m e r c i a l  a c t i v i t y  in t h e  s t a t e  a n d  o u g h t  n o t  to b e  a d o p t e d  as 
this state's p u b l i c  policy. Second, w e  b e l i e v e  that p a s s i n g  a 
l a w  this s e s s i o n  w i t h  a J u l y  1, 1984, e f f e c t i v e  d a t e  that c o n­
tains s u c h  s i g n i f i c a n t  c h a n g e s  w i l l  p r o v e  to be an u n w a r r a n t e d  
s h o c k  on the p r a c t i c i n g  bar, the a f f e c t e d  b u s i n e s s  c o m m u n i t y  and 
the public.

3. M a n y  p r o v i s i o n s  o f  the c u r r e n t  A l a s k a  C o r p o r a t i o n s  
C o d e  m e r i t  a t t e n t i o n  and a n y  t h o r o u g h  r e v i s i o n  o f  the Co d e  s h o u l d  
a n a l y z e  these s p e c i a l  p r o v i s i o n s  to test t h e i r  c u r r e n t  value.
M a n y  o f  t h ese p r o v i s i o n s ,  su c h  as r e g i s t r a t i o n  of c o n t r o l l i n g  
o u t - o f - s t a t e  s h a r e h o l d e r s  and d i s c l o s u r e  of a l i e n  o w n e r s h i p ,  are 
ripe for e l i m i n a t i o n .



W e  f o u n d  n u m e r o u s  o c c a s i o n s  in the b i l l s  and the 
a c c o m p a n y i n g  c o m m e n t s  w h e r e  these p r o v i s i o n s  w e r e  r e s t a t e d  in 
the r e v i s i o n  w i t h o u t  e x p l a n a t i o n s  to t h e i r  c o n t i n u i n g  value,.

4. In M a r c h ,  1983, a f i n a l  e x p o s u r e  d r a f t  of  the r e­
v i s e d  M o d e l  B u s i n e s s  C o r p o r a t i o n  A c t  d r a f t e d  a f t e r  m u c h  c a r e f u l  
study, u n d e r  the a u s p i c e s  of  the A m e r i c a n  Bar A s s o c i a t i o n  w a s  
released. T h e  r e v i s e d  M o d e l  A c t  is the p r o d u c t  of  top l egal and 
b u s i n e s s  p r o f e s s i o n a l s  f r o m  a c r o s s  the nation.

W e  r e c o g n i z e  that P r o f e s s o r  F e s s l e r  has d r a w n  liberally, 
in his p r o p o s a l s  to the C o d e  R e v i s i o n  C o m m i s s i o n  v e r s i o n ,  fr o m  
the M o d e l  B u s i n e s s  C o r p o r a t i o n  A c t  b e f o r e  its 1983 revision. 
S u b m i t t e d  h e r e w i t h  for y o u r  r e f e r e n c e  is a c o p y  of  the M a r c h  1983 
M o d e l  A c t  draft. T h e  f i nal v e r s i o n  is d u e  to be p u b l i s h e d  in the 
s u m m e r  o f  1984, w i t h  m i n o r  changes.

S o m e  m e m b e r s  of the T a s k  F o r c e  h a v e  r e v i e w e d  the r e v i s e d  
M o d e l  A c t  and the a c c o m p a n y i n g  c o m m e n t a r y  had the b e n e f i t  o f  
n a t i o n w i d e  c o n s i d e r a t i o n  by p r a c t i o n e r s  and a c a d e m i c i a n s  and, to 
the e x t e n t  a d o p t e d  in o t h e r  states, w i l l  e n h a n c e  i n t e r s t a t e  
c o r p o r a t e  c o m m e r c e .  In o u r  o p i n i o n  if a c o m p r e h e n s i v e  r e v i s i o n  
is d e e m e d  n e c e s s a r y ,  the r e v i s e d  M o d e l  A c t  is the a p p r o p r i a t e  
v e h i c l e  for A l a s k a  to utilize.

F u r t h e r m o r e ,  w e  u r g e  c o n s i d e r a t i o n  of the M o d e l  A c t  b e c a u s e  its 
a d o p t i o n  in m a n y  s t a t e s  w i l l  p r o v i d e  a b o d y  o f  d e c i s i o n a l  l a w  
u p o n  w h i c h  A l a s k a n s  m a y  d r a w  for g u i d a n c e  in i n t e r p r e t i n g  the 
Act, s o m e t h i n g  a v e r y  u n i q u e  Act w o u l d  not h a v e  ava i l a b l e .  In 
addit i o n ,  an e x t e n s i v e  l e gal c o m m e n t a r y  a c c o m p a n i e s  the M o d e l  
Act a i d i n g  the r e a d e r  in a c l e a r  u n d e r s t a n d i n g  of  the provis i o n s .  
F i n a l l y ,  as is t h e  c a s e  w i t h  the o l d  M o d e l  A c t ,  t h e  d r a f t i n e n  of 
the r e v i s e d  M o d e l  Act w i l l  p r o v i d e  m o d e l  b y l a w s  and o f f i c i a l  
c o r p o r a t e  f o r m s  to a s s i s t  the public. T h i s  s h o u l d  s i g n i f i c a n t l y  
r e d u c e  legal costs.

We hope that this r a t h e r  h u r r i e d  r e v i e w  is u s e f u l  to 
your c o m m i t t e e s  in yo u r  o w n  d e l i b e r a t i o n s  on the bills.

It is o u r  v i e w  that t h e r e  are n u m e r o u s  q u e s t i o n s  a b o u t  
s p e c i f i c  p r o v i s i o n s  in the that the C o m m i t t e e s  s h o u l d  r e q u i r e  
m o r e  study.

March 30, 1984
Honorable Joh n J. Cowdery
Page Three
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S i n c e  the HB 343 c a r r i e s  su c h  i m p o r t a n t  c o n s e q u e n c e s  
a n d  t h e r e  h a s  b e e n  n o  s h o w i n g  o f  u r g e n c y  to c h a n g e  t h e  l a w ,  
n o t h i n g  is lost by d e f e r r i n g  a c t i o n  on a n e w  c o m p r e h e n s i v e  code 
for A l a s k a  u n t i l  n e x t  session. By so doing, the l e g i s l a t u r e  
c o u l d  a c c o m p l i s h  the f o l l o w i n g :

a. g i v e  the L e g i s l a t u r e ,  C o d e  R e v i s i o n  C o m m i s s i o n ,  
and the p u b l i c  a m e a n i n g f u l  o p p o r t u n i t y  to f u l l y  
c o n s i d e r  the r e v i s e d  M o d e l  Act;

b. g i v e  all s e c t o r s  of the b u s i n e s s  c o m m u n i t y  
an o p p o r t u n i t y  to c o n s i d e r  and p r r j o s e  s p e c i f i c  
a m e n d m e n t s ;

c. e x p l a i n  to the n o n - l a w y e r  b u s i n e s s  c o m m u n i t y  
the L e g i s l a t u r e ' s  i n t e r e s t  in r e v i s i n g  the Co d e  
and s e e k  an e x p r e s s i o n  o f  s u p p o r t  or c o n c e r n  fr o m  
a f f e c t e d  e c o n o m i c  sectors.

T h e  T a s k  F o r c e  is w i l l i n g  to c o n t i n u e  w o r k i n g  w i t h  y o u r  
C o m m i t t e e s  and w i t h  the C o d e  R e v i s i o n  C o m m i s s i o n  t o w a r d s  a bill 
that is the b e s t  p o s s i b l e  s t a t u t e  for A l a s k a n s .

Y o u r s  c o r d i a l l y ,

T a s k  G r o u p  Cnairrr.an

KB/p;
e n c l o s u r e s



Fe b r u a r y  8, 1984

To: J o h n

From: K e n

RE: H B  3 4 3 — R E L A T I N G  T O  T H E  R E V I S I O N  O F  T H E  C O R P O R A T I O N S  

C O D E

C O M M E N T S :

T h i s  b i l l  of c o u r s e  h a s  b e e n  in the w o r k s  for s e v e r a l  y e ars 

a n d  w a s  f i r s t  i n t r o d u c e d  in to the l e g i s l a t i v e  p r o c e s s  by 

the c o d e  r e v i s i o n  c o m m i s s i o n  in 1982. T h e  b i l l  w o u l d  

r e v i s e  the s t a t e s  s t a t u t e s  r e g u l a t i n g  c o r p o r a t i o n s ;  r e p l a c­

ing s t a t u t e s  d r a f t e d  in the 1950's.

T o d a y  in the c o m m i t t e e  m e e t i n g  the plan, as w e  t a l k e d  a b o u t  

it, is to go o v e r  the a m e n d m e n t s  m a d e  by the c o d e  r e v i s i o n  

c o m m i s s i o n  a n d  the Dept, of C o m m e r c e .  T h e s e  a m e n d m e n t s  are 

r a t h e r  m i n o r  in the o v e r a l l  s c o p e  of the bill.

D i c k  R e g a n  of the c o m m i s s i o n  w i l l  be h e r e  to a n s w e r  

q u e s t i o n s ,  S e n a t o r  R o d e y  w i l l  a l s o  a n s w e r  q u e s t i o n s  arid



d i s c u s s  the S e n a t e ' s  a c t i o n  o n  the b i ll. Prof. F e s l e r  has 

c l a s s  u n t i l  9am. W e  h o p e  to h o o k  u p  w i t h  h i m  at a b o u t  9:15 

v i a  the t e l e p h o n e .

Q U E S T I O N S :

C O N C E R N I N G  T H E  L I A B I L I T Y  O F  D I R E C T O R S

1. C a n  r e v i e w  this s e c t i o n  a n d  s h e d  s o m e  l i g h t  to the 

c o m m i t t e e  on  the l i a b i l i t y  of  d i r e c t o r s  ?

2. H o w  do e s  the s e c t i o n  c o v e r i n g  the l i a b i l i t y  o f  d i r e c­

tors d i f f e r  f r o m  c u r r e n t  s t a t u t e s  w h i c h  c o v e r s  this l i a b i l­

ity q u e s t i o n  ?
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H o n .  J o h n  J. C o w d e r y  
A l a s k a  H o u s e  of  R e p r e s e n t a t i v e s  
P o u c h  "V" - M a i l  S t o p  3100 
J u n e a u ,  A K  9 9 8 1 1

Re: H o u s e  B i l l  343
_______An  A c t  R e v i s i n g  the A l a s k a  C o r p o r a t i o n s  C o d e

D e a r  R e p r e s e n t a t i v e  C o w d e r y :

W e  a r e  w r i t i n g  to p r o v i d e  y o u  w i t h  a s u m m a r y  o f  o u r  c o m m e n t s  
r e g a r d i n g  H.B. 343, w h i c h  is an A c t  r e v i s i n g  the A l a s k a  
C o r p o r a t i o n s  C ode. W e  a r e  i m p r e s s e d  w i t h  t h e  t h o r o u g h n e s s  a n d  
t h o u g h t f u l n e s s  of t h e  p r o p o s e d  r e v i s i o n s .  A l t h o u g h  l e n g t h y  a n d  
c o m p l e x ,  t h e s e  r e v i s i o n s  w i l l  a d d  a g r e a t  d e a l  o f  c e r t a i n t y  to 
t h e  l a w  o f  c o r p o r a t i o n s  in t h e  S t a t e  of A l a s k a .  T h e  p r e s e n t  s t a­
t u t e  is n o t  as d e t a i l e d  as t h e  p r o p o s e d  r e v i s i o n s .  A l a s k a  c o u r t s  
h a v e  n o t  r e s o l v e d  m a n y  o f  the l e g a l  i s s u e s  w h i c h  c o n f r o n t  c o r­
p o r a t i o n s  .

T h e  o f f i c i a l  c o m m e n t s  a c c o m p a n y i n g  th i s  p r o p o s e d  r e v i s i o n  a n d  
s t a t e m e n t s  m a d e  a t  p u b l i c  h e a r i n g s  p r o p e r l y  s u m m a r i z e  the m a j o r  
f e a t u r e s  o f  t h e s e  r e v i s i o n s .  F o r  t h e  m o s t  part, w e  a r e  in 
a g r e e m e n t  w i t h  t h o s e  c o m m e n t s .  H o w e v e r ,  as n o t e d  h e r e i n ,  the 
p r o v i s i o n s  r e l a t i n g  to l i a b i l i t i e s  o f  o f f i c e r s ,  d i r e c t o r s ,  a n d  
s h a r e h o l d e r s ;  the p r o v i s i o n s  r e l a t i n g  to d e r i v a t i v e  s u i t s ;  a n d  
t h e  p r o v i s i o n s  r e l a t i n g  to d i s s o l u t i o n  d e s e r v e  s p e c i a l  a t t e n t i o n .  
In a d d i t i o n  to o u r  c o m m e n t s  o n  t h e s e  p o r t i o n s  of the p r o p o s e d  
r e v i s i o n ,  w e  a l s o  s u g g e s t  s o m e  t e c h n i c a l  c h a n g e s  w h i c h  o c c u r r e d  
to  us d u r i n g  o u r  r e v i e w  o f  the p r o p o s e d  bill.

I. L i a b i l i t y  of D i r e c t o r s ,  O f f i c e r s ,  a n d  S h a r e h o l d e r s  to 
C r e d i t o r s  o f  a C o r p o r a t i o n s ____________________________________

In g e n e r a l  terms, u n d e r  e x i s t i n g  law in the S t a t e  o f  A l a s k a ,  
o f f i c e r s ,  d i r e c t o r s ,  a n d  •'hareholders a r e  n o t  l i a b l e  to c r e d i­
t o r  o f  a c o r p o r a t i o n . T h e  c r e d i t o r ' s  c l a i m s  a g a i n s t  a c o r­
p o r a t i o n  a r e  l i m i t e d  to c l a i m s  a g a i n s t  the a s s e t s  o f  the
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c o r p o r a t i o n .  O f f i c e r s  a n d  d i r e c t o r s  a r e  l i a b l e  to c o r p o r a t i o n s  
for t h e i r  w r o n g f u l  a c t s  w h i c h  h a r m  t h e  c o r p o r a t i o n .  S h a r e h o l d e r s  
a r e  l i a b l e  to the c o r p o r a t i o n  to p a y  for t h e i r  s h a r e s ,  a n d  a r e  
l i a b l e  to d i r e c t o r s  to c o n t r i b u t e  to a d i r e c t o r ' s  l i a b i l i t y  to 
t h e  c o r p o r a t i o n  in t h e  e v e n t  a d i v i d e n d  is p a i d  i m p r o p e r l y  to 
s h a r e h o l d e r s .

H. B. 343 c o n t i n u e s  the l i a b i l i t y  o f  o f f i c e r s  a n d  d i r e c t o r s  to 
t h e  c o r p o r a t i o n  for t h e i r  w r o n g f u l  a c ts. S e c t i o n  488 o f  t h e  B i l l  
e x p a n d s  d i r e c t o r s '  a n d  o f f i c e r s '  l i a b i l i t y  to i n c l u d e  l i a b i l i t y  
to c r e d i t o r s  f o r  m a t e r i a l s ,  l a b o r  a n d  s e r v i c e s ,  u p  to an a m o u n t  
o f  T w e n t y - F i v e  T h o u s a n d  D o l l a r s  ( $ 2 5 , 0 0 0 . 0 0 )  p e r  c r e d i t o r .
S e c t i o n  675 of the B i l l  m a k e s  d i r e c t o r s  l i a b l e  to t h e  c o r p o r a t i o n  
a n d  its c r e d i t o r s  for i m p r o p e r  d i s t r i b u t i o n  o f  a s s e t s  d u r i n g  
d i s s o l u t i o n  a n d  w i n d i n g  up.

S e c t i o n  378 of t h e  B i l l  c r e a t e s  s h a r e h o l d e r  l i a b i l i t y  to c r e d i­
t o r s  in t h e  n a m e  of the c o r p o r a t i o n  for t h e i r  k n o w i n g  r e c e i p t  o f  
i m p r o p e r  d i v i d e n d  p a y m e n t s .  D i r e c t o r s  a r e  a l s o  l i a b l e  to the 
c o r p o r a t i o n  for the s a m e  t r a n s a c t i o n .  S e e , § 4 8 0 ( a ) .

T h e  e x p a n s i o n s  of l i a b i l i t y  c o n t a i n e d  in §675 a n d  378 a r e  good. 
L i a b i l i t y  of t h e  d i r e c t o r s  a n d  s h a r e h o l d e r s  in t h e s e  p r o v i s i o n s  
is d i r e c t l y  r e l a t e d  to the w r o n g f u l  or i m p r o p e r  a c ts. S e c t i o n  
4 8 0 ( a ) ( 1 )  o f  t h e  B i l l  s h o u l d  be a m e n d e d  at p a g e  64, l i n e  15, to 
read:

A d i r e c t o r  w h o  v o t e s  for o r  a s s e n t s  to a d i s t r i b u t i o n  to 
the c o r p o r a t i o n ' s  s h a r e h o l d e r s  c o n t r a r y  to t h e  p r o v i­
s i o n s  o f  A. S .  1 0 . 0 6 . 3 5 8 ,  1 0 . 0 6 . 3 6 0 ,  1 0 . 0 6 . 3 6 3 ,  a n d  
1 0 . 0 6 . 3 6 5 ,  or  c o n t r a r y  to a r e s t r i c t i o n  in t h e  a r t i c l e s  
o f  t h e  c o r p o r a t i o n ,  is l i a b l e  to the c o r p o r a t i o n  a n d  to 
c r e d i t o r s  in t h e  n a m e  of  t h e  c o r p o r a t i o n , j o i n t l y  a n d  
s e v e r a l l y  w i t h  a l l  o t h e r  d i r e c t o r s  v o t i n g  for or 
a s s e n t i n g  to the d i s t r i b u t i o n . . . .
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T h i s  a d d i t i o n  w i l l  e x p a n d  the l i a b i l i t y  o f  the d i r e c t o r s  in t h e s e  
to s p e c i f i c a l l y  i n c l u d e  l i a b i l i t y  to c r e d i t o r s .  U n d e r  the b i l l  
as w r i t t e n  t h i s  l i a b i l i t y  e x i s t s  p u r s u a n t  to S e c t i o n  488.
H o w e v e r ,  the c h a n g e  to S e c t i o n  480 is a p p r o p r i a t e  so t h a t  the 
l i a b i l i t y  c o n t i n u e s  e v e n  if S e c t i o n  48ft is d e l e t e d  by the 
l e g i s l a t u r e  o r  i n v a l i d a t e d  by an A l a s k a  court.

S e c t i o n  4 8 8  o f  H. B. 343 c r e a t e s  s e c o n d a r y  l i a b i l i t y  of  d i r e c t o r s  
a n d  o f f i c e r s  to  c r e d i t o r s  of the c o r p o r a t i o n  u p  to an a m o u n t  of 
$ 2 5 , 0 0 0  p e r  c r e d i t o r  in the e v e n t  a s s e t s  o f  t h e  c o r p o r a t i o n  p r o v e  
i n s u f f i c i e n t .  T h e  l i a b i l i t y  e x i s t s  o n l y  for m a t e r i a l s ,  s u p p l i e s ,  
i n v e n t o r y  or s e r v i c e s  f u r n i s h e d  in A l a s k a  d u r i n g  the p e r i o d  o f  an 
o f f i c e r ' s  o r  d i r e c t o r ' s  s e r v i c e .  T h i s  p r o v i s i o n  o f  t h e  Bi l l  is 
ne w  a n d  is e x p e r i m e n t a l .  It is n o t  b a s e d  o n  t h e  c o n c e p t  of 
w r o n g d o i n g  by a n  o f f i c e r  or  a d i r e c t o r .  T h e  p r o v i s i o n  has the 
p o t e n t i a l  of c r e a t i n g  c o n f l i c t s  o f  i n t e r e s t  w i t h i n  a c o r p o r a t i o n  
a n d  s p a w n i n g  c o m p l i c a t e d  l i t i g a t i o n .  W e  b e l i e v e  t h a t  the s e c­
ti o n  s h o u l d  b e  d e l e t e d  o r  t h a t  a l t e r n a t i v e s  s h o u l d  be c o n s i d e r e d  
by t h e  l e g i s l a t u r e .

If y o u  c o n s i d e r  a l t e r n a t i v e s ,  t h e s e  a l t e r n a t i v e s  s h o u l d  be b a s e d  
o n  t h e  s i m p l e  p r i n c i p l e  t h a t  l i a b i l i t y  s h o u l d  n o t  be c r e a t e d  
u n l e s s  an  o f f i c e r  o r  d i r e c t o r  d o e s  s o m e t h i n g  w r o n g .  F o r  e x a m p l e ,  
an o f f i c e r  o r  d i r e c t o r  s h o u l d  be l i a b l e  for e n t e r i n g  in t o  or 
a u t h o r i z i n g  c o n t r a c t s  for t h e  p r o v i s i o n  o f  s e r v i c e s  or m a t e r i a l s  
w h e n  the o f f i c e r  or  d i r e c t o r  k n e w  o r  s h o u l d  h a v e  k n o w n  t h a t  the 
c o r p o r a t i o n  w o u l d  be  u n a b l e  to p a y  for t h o s e  s e r v i c e s  or 
m a t e r i a l s .  A s  p r e s e n t l y  w r i t t e n ,  S e c t i o n  488 c r e a t e s  l i a b i l i t y  
e v e n  if a c o r p o r a t i o n  is s o l v e n t  w h i l e  r e c e i v i n g  m a t e r i a l  a n d  
s e r v i c e s .  A n  e x a m p l e  i l l u s t r a t e s  the i n e q u i t y  w h i c h  m a y  r e s u l t .  
A s s u m e  t h a t  a v i c e  p r e s i d e n t  a u t h o r i z e s  a c o n t r a c t o r  to p r o v i d e  
m a t e r i a l s  to a c o r p o r a t i o n .  A t  t h e  t i m e  the c o r p o r a t i o n  is 
s o l v e n t  a n d  i n t e n d s  to p a y  for the m a t e r i a l s .  W h e n  the m a t e r i a l s  
a r e  d e l i v e r e d ,  the c o r p o r a t i o n  is n o t  s a t i s f i e d ,  b e l i e v i n g  t h a t  
th e  c o n t r a c t o r  has b r e a c h e d  h i s  o b l i g a t i o n .  A  l a w s u i t  r e s u l t s ,  
t a k i n g  3 y e a r s  co r e s o l v e ,  in f a v o r  of  the c o n t r a c t o r .  D u r i n g  
t h e  i n t e r i m  time, the v i c e  p r e s i d e n t  l e a v e s  the c o r p o r a t i o n  a n d  
the c o r p o r a t i o n ,  as a r e s u l t  of  o t h e r  p r o b l e m s ,  is u n a b l e  to p a y  
t h e  c o n t r a c t o r ' s  j u d g m e n t  a g a i n s t  it. T h e  v i c e  p r e s i d e n t ,
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w i t h o u t  d o i n g  a n y t h i n g  i m p r o p e r ,  w o u l d  be p e r s o n a l l y  l i a b l e  to 
t h e  c o n t r a c t o r .

T h e  f o l l o w i n g  is a l i s t  o f  s p e c i f i c  p r o b l e m s  w h i c h  y o u  s h o u l d  
c o n s i d e r  in e v a l u a t i n g  t h e  p r o p r i e t y  of S e c t i o n  488.

M a n y  s m a l l  c o r p o r a t i o n s  in A l a s k a  h a v e  t i t u l a r  o f f i c e r s  a n d  
d i r e c t o r s  in o r d e r  to m e e t  t h e  s t a t u t o r y  r e q u i r e m e n t s  of t h r e e  
d i r e c t o r s  a n d  t h a t  t h e r e  be a s e p a r a t e  p r e s i d e n t  a n d  s e c r e t a r y  
f o r  t h e  c o r p o r a t i o n .  T h e s e  i n d i v i d u a l s  u s u a l l y  d o  n o t - t a k e  a 
d i r e c t  i n v o l v e m e n t  in t h e  a c t i v i t i e s  o f  t h e  c o r p o r a t i o n .
A r g u a b l y ,  t h e s e  i n d i v i d u a l s  s h o u l d  n o t  h a v e  l i a b i l i t y  to c r e d i­
to r s  for a c t s  t h a t  t h e y  d i d  n o t  p a r t i c i p a t e  in.

S e c o n d a r y  l i a b i l i t y  u n d e r  S e c t i o n  488 a r i s e s  "to the e x t e n t  t h a t  
t h e  a s s e t s  o f  the c o r p o r a t e  e n t i t y  p r o v e  i n s u f f i c i e n t . . . . "  It is 
n o t  c l e a r  f r o m  t h i s  l a n g u a g e  w h e t h e r  a c r e d i t o r  is r e q u i r e d  to 
s u e  a n d  o b t a i n  j u d g m e n t  a g a i n s t  a c o r p o r a t i o n  a n d  u n s u c c e s s f u l l y  
a t t e m p t  to e x e c u t e  o n  t h a t  j u d g m e n t  a g a i n s t  c o r p o r a t e  p r o p e r t y  
p r i o r  to a s s e r t i n g  l i a b i l i t y  of o f f i c e r s  a n d  d i r e c t o r s .  A s  
S e c t i o n  4 8 8  is p r e s e n t l y  w r i t t e n ,  it is l i k e l y  th a t  if a p l a i n­
t i f f  is s u i n g  a f i n a n c i a l l y  t r o u b l e d  c o r p o r a t i o n ,  t h a t  p l a i n t i f f  
w i l l  i n c l u d e  a l l  o f f i c e r s  a n d  d i r e c t o r s  of  the c o r p o r a t i o n  as 
d e f e n d a n t s  so t h a t  h e  w i l l  h a v e  j u d g m e n t  a g a i n s t  t h e m  in the 
e v e n t  the c o r p o r a t e  a s s e t s  a r e  n o t  a v a i l a b l e  to s a t i s f y  the 
j u d g m e n t .  If t h i s  i n c l u s i o n  o f  d e f e n d a n t s  b e c o m e s  s t a n d a r d  p r a c­
tice, it h a s  the p o t e n t i a l  of c o m p l i c a t i n g  l a w s u i t s  a n d  
i n c r e a s i n g  the b u r d e n  on  the c o u r t s  o f  t h o s e  l a w s u i t s .  A l s o  th i s  
p r a c t i c e  w i l l  h a r a s s  o f f i c e r s  a n d  d i r e c t o r s  a n d  m a y  d i s c o u r a g e  
t h e i r  f u t u r e  p a r t i c i p a t i o n  in c o r p o r a t e  m a t t e r s .

A c o r p o r a t i o n  m a y  s e e k  p r o t e c t i o n  of the b a n k r u p t c y  laws. W h e n  a 
c o r p o r a t i o n  f i l e s  for b a n k r u p t c y  a c o u r t  e n t e r s  a s t a y  p r o h i­
b i t i n g  f u r t h e r  a c t i o n  by c r e d i t o r s  a g a i n s t  c o r p o r a t e  a s s e t s .  
A r g u a b l y ,  a t  t h a t  p o i n t  in time, c o r p o r a t e  a s s e t s  w o u l d  p r o v e  
" i n s u f f i c i e n t "  to s a t i s f y  c r e d i t o r s '  d e b t s .  T h e  q u e s t i o n  a r i s e s  
w h e t h e r  o r  n o t  a c r e d i t o r  w o u l d  t h e n  b e  p e r m i t t e d  to p r o c e e d  
a g a i n s t  o f f i c e r s  a n d  d i r e c t o r s  p u r s u a n t  to S e c t i o n  488.
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C h a p t e r  11 b a n k r u p t c y .p r o c e e d i n g s  a l l o w  c o r p o r a t i o n s  to r e a r r a n g e  
a n d  d e l a y  p a y m e n t  of d e b t s .  S o m e t i m e s  t h e  b a n k r u p t c y  c o u r t  w i l l  
o r d e r  p a y m e n t  o f  p a r t  b u t  not. all o f  d e b t s .  If c o r p o r a t e  f i n a n­
ces d e t e r i o r a t e  to the p o i n t  w h e r e  C h a p t e r  11 r e o r g a n i z a t i o n  is a 
p o t e n t i a l  s o l u t i o n  for f i n a n c i a l  p r o b l e m s ,  o f f i c e r s  a n d  d i r e c t o r s  
w i l l  be f a c e d  w i t h  a c o n f l i c t  of i n t e r e s t  in t h a t  f i l i n g  C h a p t e r  
11 b a n k r u p t c y  w i l l  h e l p  t h e  c o r p o r a t i o n  b u t  w i l l  p o t e n t i a l l y  
a f f e c t  t h e i r  o w n  f i n a n c i a l  l i a b i l i t i e s .  W h i l e  the c o r p o r a t i o n  
b e n e f i t s  by t h e  r e a r r a n g e m e n t  of its d e b t s ,  t h e  o f f i c e r s  a n d  
d i r e c t o r s  w i l l  be r e q u i r e d  u n d e r  S e c t i o n  488 to a s s u m e  o b l i g a t i o n  
f o r  t h o s e  d e b t s .

F o r e i g n  c o r p o r a t i o n s  w i l l  e n j o y  s o m e  a d v a n t a g e  o v e r  d o m e s t i c  c o r­
p o r a t i o n s  in the a p p l i c a t i o n  of  S e c t i o n  488. In all p r o b a b i l i t y ,  
m o s t  o f  t h e  o f f i c e r s  a n d  d i r e c t o r s  of f o r e i g n  c o r p o r a t i o n s  w i l l  
n o t  b e  s u b j e c t  to the j u r i s d i c t i o n  o f  t h e  A l a s k a  c o u r t s .  T h u s ,  
e v e n  t h o u g h  t h e  s e c t i o n  is i n t e n d e d  to a p p l y  to f o r e i g n  c o r­
p o r a t i o n s ,  as a p r a c t i c a l  m a t t e r  it w i l l  be  v e r y  d i f f i c u l t  to s u e  
f o r e i g n  d i r e c t o r s  a n d  o f f i c e r s  in A l a s k a .

If a n  o f f i c e r  of the c o r p o r a t i o n  e n t e r s  i n t o  a c o n t r a c t  w i t h o u t  
c o r p o r a t e  a u t h o r i t y ,  the o t h e r  d i r e c t o r s  a n d  o f f i c e r s  of t h e  c o r­
p o r a t i o n  s h o u l d  n o t  b e  p e r s o n a l l y  l i a b l e  for t h a t  act.

D i r e c t o r s  do  n o t  p a r t i c i p a t e  in d a y  to d a y  m a n a g e m e n t  o f  a c o r­
p o r a t i o n .  T h e y  m i g h t  n o t  be a w a r e  of  the t y p e s  o f  c o n t r a c t s  
w h i c h  w o u l d  c r e a t e  p e r s o n a l  l i a b i l i t y  for them. S e c t i o n  488 
w o u l d  f o r c e  d i r e c t o r s  to p a r t i c i p a t e  m o r e  d i r e c t l y  in d a y  to d a y  
m a n a g e m e n t  of  the c o r p o r a t i o n .

E v e n  if an o f f i c e r  o r  d i r e c t o r  d i s s e n t s  fr o m  a d e c i s i o n  to e n t e r  
i n t o  a c o n t r a c t ,  t h a t  o f f i c e r  or d i r e c t o r  w o u l d  h a v e  l i a b i l i t y  
u n d e r  S e c t i o n  488.

In a d d i t i o n  to the t y p e  o f  c o n f l i c t  o f  i n t e r e s t  p r e v i o u s l y  n o t e d ,  
S e c t i o n  488 c o u l d  c r e a t e  c o n f l i c t  w h e n  an o f f i c e r  or  d i r e c t o r  
p e r s o n a l l y  g u a r a n t e e d  an o b l i g a t i o n  of t h e  c o r p o r a t i o n .  F o r  
e x a m p l e ,  a s s u m e  the p r e s i d e n t  o f  t h e  c o r p o r a t i o n  p e r s o n a l l y  
g u a r a n t e e d  a l o a n  f r o m  a b a n k  a n d  the c o r p o r a t i o n  ran i n t o  f i n a n -
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c i a l  t r o u b l e .  T h e  p r e s i d e n t  w o u l d  w a n t  t h e  c o r p o r a t i o n  to p a y  
t h e  l o a n  h e  g u a r a n t e e d .  O t h e r  o f f i c e r s  a n d  the d i r e c t o r s  w o u l d  
w a n t  the c o r p o r a t i o n  to p a y  c r e d i t o r s  p r o t e c t e d  by S e c t i o n  488, 
p r i o r  to p a y i n g  the b a n k  loan.

S u b s e c t i o n  (b) p e r m i t s  m o d i f i c a t i o n  of s t a t u t o r y  p r o v i s i o n  in a 
w r i t t e n  c o n t r a c t .  T h i s  s e c t i o n  w o u l d  b e  b e t t e r  if it r e q u i r e d  
t h i s  m o d i f i c a t i o n  to be  in b o l d  f a c e  t y p e  s e t  o u t  f r o m  t h e  b o d y  
of the c o n t r a c t  so t h a t  it w o u l d  b e  c l e a r l y  v i s i b l e  to a n y o n e  
r e v i e w i n g  t h e  c o n t r a c t .

S e c t i o n  488 d o e s  n o t  a p p l y  to d i r e c t o r s  a p p o i n t e d  by t h e  c o u r t  
p u r s u a n t  to S e c t i o n  640 o f  t h e  B i l l  to b r e a k  a d e a d l o c k  in the 
b o a r d  o f  d i r e c t o r s .  H o w e v e r ,  S e c t i o n  4 8 8  d o e s  a p p l y  t o  o t h e r  
d i r e c t o r s  a p p o i n t e d  d u r i n g  d i s s o l u t i o n  a n d  w i n d i n g  u p  o f  t h e  c o r­
p o r a t i o n  p u r s u a n t  to the c o u r t ' s  a u t h o r i t y  g r a n t e d  in S e c t i o n  650 
of t h e  B i ll. If S e c t i o n  488 r e m a i n s  in t h e  l e g i s l a t i o n ,  it 
s h o u l d  n o t  a p p l y  to t h o s e  i n d i v i d u a l s  a p p o i n t e d  by  t h e  c o u r t  p u r­
s u a n t  to S e c t i o n  650.

D u r i n g  d i s s o l u t i o n  a n d  w i n d i n g  up  o f  a c o r p o r a t i o n ,  t h e  c o r­
p o r a t i o n  m a y  o b t a i n  a s s i s t a n c e  f r o m  the c o u r t s .  S e e  §673. If a 
c r e d i t o r  f a i l s  to a p p e a r  in a c o u r t - o r d e r e d  d i s s o l u t i o n  p r o­
c e e d i n g ,  t h a t  c r e d i t o r ' s  c l a i m s  a g a i n s t  t h e  c o r p o r a t i o n  a r e  
w a i v e d .  S e e  §6 3 3  . T h a t  s e c t i o n  s h o u l d  a l s o  p r o v i d e  t h a t  the 
c r e d i t o r ' s  c l a i m s  a g a i n s t  o f f i c e r s  a n d  d i r e c t o r s  p u r s u a n t  to 
S e c t i o n  488 is w a i v e d .

T h e  p r o c e d u r e s  e s t a b l i s h e d  for j u d i c i a l  d i s s o l u t i o n  o f  a c o r­
p o r a t i o n  i n s u r e  t h a t  a t  the t i m e  o f  the d i s t r i b u t i o n  o f  a s s e t s  
a l l  k n o w n  c l a i m a n t s  a r e  b o u n d  by t h e  t e r m s  of the d i s s o l u t i o n .  
T h o s e •c l a i m a n t s  a r e  n o t  b o u n d  by a  n o n - j u d i c i a l  d i s s o l u t i o n .
T h e y  p o t e n t i a l l y  h a v e  a c l a i m  a g a i n s t  p r e s e n t  a n d  p r i o r  o f f i c e r s  
a n d  d i r e c t o r s  p u r s u a n t  to S e c t i o n  488. If the s i t u a t i o n  a r o s e  
w h e r e  c r e d i t o r s  m a d e  a c l a i m  a f t e r  d i s s o l u t i o n  a g a i n s t  p r i o r  
o f f i c e r s  a n d  d i r e c t o r s ,  t h o s e  o f f i c e r s  a n d  d i r e c t o r s  c o u l d  s u e  
t h e  d i s s o l u t i o n  o f f i c e r s  a n d  d i r e c t o r s  c l a i m i n g  t h e y  w e r e  n e g l i­
ge n t  in f a i l i n g  to p r o t e c t  t h e m  f r o m  l i a b i l i t y  to t h o s e  c r e d i­
tors. T o  a v o i d  th i s  p o t e n t i a l  l i a b i l i t y ,  c o r p o r a t e  o f f i c e r s  
s h o u l d  r o u t i n e l y  u s e  the c o u r t  to s u p e r v i s e  d i s s o l u t i o n .  T h i s  
w o u l d  u n n e c e s s a r i l y  c r o w d  c o u r t  d o c k e t s .
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S e c t i o n  9 6 0  e x e m p t s  o f f i c e r s  a n d  d i r e c t o r s  of  N a t i v e  c o r p o r a t i o n s  
f r o m  t h e  p r o v i s i o n s  o f  S e c t i o n  48 8 .  W e  b e l i e v e  t h a t  b o t h  c o r­
p o r a t i o n s  a n d  i n d i v i d u a l  o f f i c e r s  a n d  d i r e c t o r s  w i l l  be a b l e  to 
c h a l l e n g e  t h i s  e x c l u s i o n ,  a r g u i n g  t h a t  it d e n i e s  t h e m  e q u a l  p r o­
t e c t i o n  o f  t h e  law. T h e  F o u r t e e n t h  A m e n d m e n t  to t h e  U n i t e d  S t a t e  
C o n s t i t u t i o n  r e q u i r e s  s t a t e s  to t r e a t  p e r s o n s  a n d  c o r p o r a t i o n s  
s i m i l a r l y  s i t u a t e d  in a s i m i l a r  f a s h i o n .  A  s t a t u t o r y  c l a s s i f i­
c a t i o n  w h i c h  t r e a t s  p e o p l e  d i f f e r e n t l y  b a s e d  o n  r a c e  o r  a l i e n a g e  
is s u s p e c t  a n d  w i l l  be u p h e l d  by a c o u r t  o n l y  if t h e r e  is a c o m­
p e l l i n g  s t a t e  r e a s o n  for t h e  c l a s s i f i c a t i o n .  If an o f f i c e r  o r  a 
d i r e c t o r  o f  a n o n - N a t i v e  c o r p o r a t i o n  w e r e  s u e d  u n d e r  S e c t i o n  488, 
it is p r o b a b l e  t h a t  i n d i v i d u a l  w o u l d  c o n t e s t  t h e  c o n s t i t u t i o n a­
l i t y  of S e c t i o n  4 8 8  a n d  S e c t i o n  9 6 0  b y  a r g u i n g  t h a t  t h e  s t a t e  h a s  
p l a c e d  g r e a t e r  l i a b i l i t y  o n  h i m  t h a n  o n  others w h o  a r e  s i m i l a r l y  
s i t u a t e d  as d i r e c t o r s  a n d  o f f i c e r s  o f  N a t i v e  c o r p o r a t i o n s .  T h e  
i n d i v i d u a l  w o u l d  a r g u e  t h a t  t h e  d i s t i n c t i o n  is b a s e d  o n  a l i e n a g e  
o r  r a c e  a n d  t h a t  t h e r e  is no c o m p e l l i n g  s t a t e  r e a s o n  for t h e  d i f­
f e r e n t  c l a s s i f i c a t i o n  of l i a b i l i t y .  T h e  o f f i c i a l  c o m m e n t  to 
S e c t i o n  960 d o e s  n o t  e x p l a i n  w h y  o f f i c e r s  a n d  d i r e c t o r s  o f  N a t i v e  
c o r p o r a t i o n s  a r e  e x c l u d e d .  W e  d o  n o t  k n o w  w h e t h e r  t h e r e  is s u f­
f i c i e n t  j u s t i f i c a t i o n  for t h i s  e x c l u s i o n .  E v e n  if t h e  e x c l u s i o n  
is j u s t i f i e d  a t  p r e s e n t  ti m e s ,  its j u s t i f i c a t i o n  m i g h t  t e r m i n a t e  
in 1 9 9 1  w h e n  s h a r e s  of t h e  N a t i v e  c o r p o r a t i o n s  b e c o m e  a v a i l a b l e  
t o  the p u b l i c .

II. D e r i v a t i v e  A c t i o n s :

S e c c i o n  435 of H.B. 343 e s t a b l i s h e s  the r i g h t  of a n d  p r o c e d u r e  
f o r  s h a r e h o l d e r s  to m a i n t a i n  a d e r i v a t i v e  a c t i o n  a g a i n s t  t h e  
m a n a g e m e n t  of a corpoi-u^’on. U n l e s s  a m a j o r i t y  o f  the d i r e c t o r s  
o f  a c o r p o r a t i o n  a r e  i m p l i c a t e d  in the a l l e g e d  i n j u r y  to t h a t  
c o r p o r a t i o n ,  a s h a r e h o l d e r  m u s t  d e m a n d  c o r r e c t i v e  a c t i o n  f r o m  the 
b o a r d  p r i o r  to i n i t i a t i n g  a d e r i v a t i v e  a c t i o n .  If a f t e r  a d e m a n d  
is m a d e  o n  the b o a r d  of d i r e c t o r s ,  t h e  b o a r d  f i n d s  t h a t  in its 
b u s i n e s s  j u d g m e n t  l i t i g a t i o n  is n o t  in the b e s t  i n t e r e s t  o f  t h e  
c o r p o r a t i o n ,  t h e  s h a r e h o l d e r  d o e s  n o t  h a v e  t h ^  r i g h t  to m a i n t a i n  
a d e r i v a t i v e  suit. T h e  s h a r e h o l d e r  is b a r r e d  in t h i s  i n s t a n c e  
u n l e s s  the s h a r e h o l d e r  is a b l e  to p r o v e  to t h e  c o u r t  t h a t  a 
m a j o r i t y  o f  t h e  d i r e c t o r s  is i m p l i c a t e d  in t h e  i n j u r y  o r  if t h e  
c o u r t  r e j e c t s  the b o a r d ' s  d e c i s i o n  as i n c o n s i s t e n t  w i t h  the 
d i r e c t o r s '  d u t i e s  o f  c a r e  a n d  l o y a l t y  to the c o r p o r a t i o n .
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O n c e  ? d e r i v a t i v e  a c t i o n  is p r o p e r l y  be g u n ,  a c o u r t  m a y  d i s m i s s  
it if a d i s i n t e r e s t e d  b o a r d  o f  d i r e c t o r s  p e t i t i o n s  t h e  c o u r t  for 
d i s m i s s a l  a n d  t h e  c o u r t  a g r e e s  t n a t  d i s m i s s a l  is in t h e  b e s t  
i n t e r e s t s  o f  t h e  c o r p o r a t i o n  a n d  c o n s i s t e n t  w i t h  p u b l i c  i n t e r e s t .

T h i s  p r o c e d u r e  m a k e s  it m o r e  d i f f i c u l t  than p r e s e n t  to m a i n t a i n  a 
d e r i v a t i v e  a c t i o n  in the S t a t e  of A l a s k a .  T h e  p r o c e d u r e  f a v o r s  
m a n a g e m e n t  of a c o r p o r a t i o n  w h i c h  h a s  t h e  a u t h o r i t y ,  so l o n g  as 
it is n o t  i m p l i c a t e d  in i n j u r y  to the c o r p o r a t i o n ,  to  d e c i d e  
w h e t h e r  or n o t  a d e r i v a t i v e  a c t i o n  s h a l l  be m a i n t a i n e d .  S i n c e  
t h e  s t a t u t e  a l l o w s  a d i s i n t e r e s t e d  b o a r d  to p e t i t i o n  t h e  c o u r t  
f o r  d i s m i s s a l  o f  a  d e r i v a t i v e  a c t i o n ,  p l a i n t i f f *  in a d e r i v a t i v e  
a c t i o n  w i l l  b e  f o r c e d  to u n d e r t a k e  two t r i a l s .  T h e  f i r s t  t r i a l  
w o u l d  b e  to c o n v i n c e  the c o u r t  t h a t  the p e t i t i o n  for d i s m i s s a l  
s h o u l d  n o t  be g r a n t e d .  P l a i n t i f f  in the a c t i o n  w o u l d  be e n t i t l e d  
to an  e v i d e n t i a r y  h e a r i n g  to p r e s e n t  its i n f o r m a t i o n  to the c o u r t  
r e g a r d i n g  the p r o b l e m .  If t h e  p l a i n t i f f  s u c c e e d e d  in t h a t  e v i­
d e n t i a r y  h e a r i n g  in a v o i d i n g  d i s m i s s a l ,  t h e  p l a i n t i f f  w o u l d  t h e n  
i n c u r  the a d d i t i o n a l  e x p e n s e  o f  t h e  s e c o n d  e v i d e n t i a r y  h e a r i n g  at  
t r i a l  o n  the m e r i t s .

S u b s e c t i o n  (f) o f  S e c t i o n  435 (H. B. 343, p a g e  50, l i n e s  17 a n d  
18) a l l o w s  t h e  d i r e c t o r s  of t h e  c o r p o r a t i o n  to " p e t i t i o n "  a c o u r t  
to d i s m i s s  a d e r i v a t i v e  a c t i o n .  T o  b e  c o n s i s t e n t  w i t h  A l a s k a  
R u l e s  o f  C i v i l  P r o c e d u r e ,  t h e  s t a t u t e  s h o u l d  r e q u i r e  the d i r e c­
to r s  to a p p e a r  in the d e r i v a t i v e  a c t i o n  by a t h i r d  p a r t y  
c o m p l a i n t  a g a i n s t  t h e  p l a i n t i f f  s h a r e h o l d e r s .  T h e  p l a i n t i f f  
s h a r e h o l d e r s  w o u l d  be  t h i r d  p a r t y  d e f e n d a n t s  in t h e  a c t i o n .  
S u b s e c t i o n  (f) c o u l d  be a m e n d e d  as f o l l o w s  b e g i n n i n g  at l i n e  16:

" N o t w i t h s t a n d i n g  (c) o r  (e) o f  this s e c t i o n ,  d i s i n­
t e r e s t e d ,  n o t  i n v o l v e d  d i r e c t o r s  a c t i n g  as t h e  b o a r d  or 
a d u l y  c h a r g e d  b o a r d  c o m m i t t e e  m a y  p e t i t i o n  I n t e r v e n e  in 
the d e r i v a t i v e  a c t i o n  as t h i r d  p a r t y  p l a i n t i f f s  a g a i n s t  
t h e  s h a r e h o l d e r s  a n d  r e q u e s t  the c o u r t to d i s m i s s  t h e  
p l a i n t i f f’s a c t i o r  o n  g r o u n d s  t h a t  in t h e i r  i n d e p e n d e n t ,  
i n f o r m e d  b u s i n e s s  j u d g m e n t  the a c t i o n  is n o t  in t h e  b e s t  
i n t e r e s t  of the c o r p o r a t i o n .

S e c t i o n  4 3 5 ( h )  (H.B. 343, p a g e  51, l i n e  6 ) p r o v i d e s  t h a t  if the 
p l a i n t i f f s  in a d e r i v a t i v e  a c t i o n  r e p r e s e n t  l e s s  t h a n  f i v e  p e r­
c e n t  (5%) o f  t h e  o u t s t a n d i n g  s h a r e s  of a n y  c l a s s  of the c o r­
p o r a t i o n ,  the c o u r t  m a y  r e q u i r e  the p l a i n t i f f s  to g i v e  s e c u r i t y
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f o r  r e a s o n a b l e  e x p e n s e  i n c l u d i n g  a t t o r n e y  fees t h a t  m a y  be  
i n c u r r e d  by t h e  d e f e n d a n t  c o r p o r a t i o n  in the a c t i o n .  T h i s  s e c ­
t i o n  m a y  be u n e n f o r c e a b l e .  A.S. 0 9 . 6 0 . 0 6 0  r e q u i r e s  n o n - r e s i d e n t  
p l a i n t i f f s  or f o r e i g n  c o r p o r a t i o n s  to p o s t  s e c u r i t y  a s  a p r e r e­
q u i s i t e  to a p p e a r i n g  in A l a s k a  c o u r t s .  T h e  A l a s k a  S u p e r i o r  C o u r t  
r o u t i n e l y  r e f u s e s  to a p p l y  t h i s  s t a t u t o r y  p r e r e q u i s i t e  to a n o n­
r e s i d e n t’s o r  f o r e i g n  c o r p o r a t i o n ' s  r i g h t  to a p p e a r  as p l a i n t i f f  
in A l a s k a  c o u r t s .  T h e  A l a s k a  S u p r e m e  C o u r t  h a s  r e f u s e d  to 
r e v e r s e  this p o s i t i o n  by the S u p e r i o r  Court. T h e  p r e r e q u i s i t e  to 
a l a w s u i t  is n o t  e n f o r c e d  b e c a u s e  r i g h t  to a p p e a r  in c c u r t  is#, 
f u n d a m e n t a l  r i g h t  a n d  t h e r e  is no s u f f i c i e n t  r a t i o n a l e  for t h e  
d i s t i n c t i o n  w h i c h  c o n d i t i t i o n s  t h a t  r i g h t  a g a i n s t  n o n - r e s i d e n t  
p l a i n t i f f s  a n d  f o r e i g n  c o r p o r a t i o n s .

T h e  r e q u i r e m e n t  in S e c t i o n  4 3 5 ( h )  t h a t  a d e r i v a t i v e  a c t i o n  on 
b e h a l f  o f  l e s s  t h a n  5% o f  the s h a r e h o l d e r s  o f  t h e  c o r p o r a t i o n  be 
c o n d i t i o n e d  u p o n  t h o s e  s h a r e h o l d e r s '  a b i l i t y  a n d  w i l l i n g n e s s  to 
p a y  a b o n d  for c o s t s  l i k e w i s e  i n t e r f e r e s  w i t h  the f u n d a m e n t a l  
r i g h t  of  t h o s e  i n d i v i d u a l s  to h a v e  a c c e s s  to t h e  c o u r t s .  T h e r e  
is no c o r r e l a t i o n  b e t w e e n  the s i z e  of the g r o u p  m a i n t a i n i n g  the 
d e r i v a t i v e  a c t i o n  a n d  the m e r i t s  o f  t h e i r  claim. A s  a r e s u l t  it 
is u n l i k e l y  t h a t  a c o u r t  w o u l d  e n f o r c e  this c o n d i t i o n  for m a i n­
t a i n i n g  a l a w s u i t .

III. D i s s o l u t i o n :

S e c t i o n  628 (H. B. 343, p a g e  101) a l l o w s  s h a r e h o l d e r s  r e p r e­
s e n t i n g  o n e - t h i r d  of the t o t a l  n u m b e r  of o u t s t a n d i n g  s h a r e s  to 
p e t i t i o n  for d i s s o l u t i o n  on t h e  g r o u n d s  that t h o s e  in c o n t r o l  of 
t h e  c o r p o r a t i o n  h a v e  b e e n  g u i l t y  o f  " p e r s i s t e n t  u n f a i r n e s s  
t o w a r d s  s h a r e h o l d e r s . . . . "  T h i s  l a n g u a g e  is n e w  to A l a s k a  s t a t u­
tes. W e  b e l i e v e  t h a t  it is t o o  b r o a d  a n d  too vague, a l l o w i n g  too 
m u c h  r o o m  for j u d i c i a l  i n t e r p r e t a t i o n  o f  w h a t  c o n s i s t u t e s  p e r­
s i s t e n t  u n f a i r n e s s  to s h a r e h o l d e r s .

S e c t i o n  6 2 8 ( b ) ( 5 )  a p p e a r s  to a l l o w  a p e t i t i o n  for i n v o l u n t a r y  
d i s s o l u t i o n  o£  a c o r p o r a t i o n  h a v i n g  35 or f e w e r  s h a r e h o l d e r s  of 
r e c o r d  by a s i n g l e  s h a r e h o l d e r  o n  the b a s i s  t h a t  " l i q u i d a t i o n  is 
r e a s o n a b l y  n e c e s s a r y  for t h e  p r o t e c t i o n  of t h e  r i g h t s  o r  
i n t e r e s t s  of  t h e  c o m p l a i n i n g  s h a r e h o l d e r  or s h a r e h o l d e r s . "  (H.
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B. 343, p a g e  102, l i n e s  10 a n d  11.) W e  b e l i e v e  t h i s  l a n g u a g e  
m a y  a l s o  be too b r o a d ,  a l l o w i n g  too m u c h  ro o m  for j u d i c i a l  
i n t e r p r e t a t i o n .

It is n o t  c l e a r  f r o m  t h e  c o m m e n t s  w h e t h e r  or n o t  the c o d e  r e v i­
si o n  c o m m i t t e e  c o n s i d e r e d  r e q u i r i n g  t h a t  s u i t s  for i n v o l u n t a r y  
d i s s o l u t i o n  i n c l u d e  a l l  s h a r e h o l d e r s ,  or  a r e p r e s e n t a t i v e  of 
t h e i r  i n t e r e s t s ,  a s  d e f e n d a n t s  to the a c t i o n .  W e  b e l i e v e  this 
a l t e r n a t i v e  s h o u l d  b e  c o n s i d e r e d  so t h a t  the i n t e r e s t  of o t h e r  
s h a r e h o l d e r s  w i l l  be a d e q u a t e l y  r e p r e s e n t e d  in a s u i t  for i n v o­
l u n t a r y  d i s s o l u t i o n .

S e c t i o n  630 s p e c i f i e s  h o w  a c o r p o r a t i o n  m a y  a v o i d  i n v o l u n t a r y  
d i s s o l u t i o n  by p u r c h a s i n g  the s h a r e s  of t h o s e  p l a i n t i f f s  s e e k i n g  
i n v o l u n t a r y  d i s s o l u t i o n .  T h e  c o r p o r a t i o n  is p e r m i t t e d  to a p p e a r  
in t h e  l a w s u i t  for i n v o l u n t a r y  d i s s o l u t i o n  a n d  o f f e r  to p u r c h a s e  
t h e  p l a i n t i f f s '  s h a r e s  a t  f a i r  m a r k e t  va l u e .  S e c t i o n  630 w o u l d  
be i m p r o v e d  if it r e q u i r e d  t h e  c o r p o r a t i o n  to m a k e  t h i s  p u r c h a s e  
o f f e r  w i t h i n  90 d a y s  of the d a t e  t h e  l a w s u i t  w a s  i n s t i t u t e d .

S e c t i o n  630 p r o v i d e s  t h a t  if the c o r p o r a t i o n  a n d  the p l a i n t i f f s  
c a n n o t  a g r e e  o n  t h e  fa i r  v a l u e  for the s h a r e s ,  the c o u r t  m a y  
a p p o i n t  t h r e e  a p p r a i s e r s  to d e t e r m i n e  t h a t  fa i r  va l u e .
S u b s e c t i o n  (c) o f  §630 w o u l d  be i m p r o v e d  if it s p e c i f i e s  t h a t  the 
d a t e  of f i l i n g  t h e  c o m p l a i n t  w i l l  b e  the d a t e  of v a l u a t i o n  for 
the s h a res. In its p r e s e n t  form, t h e  d a t e  of v a l u a t i o n  is n o t  
c i e a r l y  s t a ted.

In p a s s i n g ,  w e  w o u l d  n o t e  t h a t  in o u r  c o p y  of the o f f i c i a l  c o m­
m e n t s  t h e r e  is no o f f i c i a l  c o m m e n t  for S e c t i o n  630. T h e  o f f i c i a l  
c o m m e n t  for S e c t i o n  633 is e r r o n e o u s l y  p r i n t e d  as the o f f i c i a l  
c o m m e n t  for S e c t i o n  630. If the l e g i s l a t u r e  i n t e n d s  to a d o p t  the 
o f f i c i a l  c o m m e n t  by r e f e r e n c e ,  t h i s  t y p o g r a p h i c a l  e r r o r  s h o u l d  be 
c o r r e c t e d .

U n d e r  H. B. 343, if a c o u r t  is d i r e c t i n g  w i n d i n g  up o f  a cor- 
p o r a t i o n  a f t e r  its d i s s o l u t i o n ,  c r e d i t o r s  a n d  c l a i m a n t s  m a y  be 
b a r r e d  f r o m  p a r t i c i p a t i o n  of  g e n e r a l  a s s e t s  o f  the c o r p o r a t i o n  if 
t h e y  fail to m a k e  or p r e s e n t  c l a i m s  a n d  p r o o f s  w i t h i n  the t i m e  
o r d e r e d  by the c o u r t .  If S e c t i o n  4 8 8  r e m a i n s  in H. B. 343, 
S e c t i o n  653 s h o u l d  be a m e n d e d  to a l s o  bar c r e d i t o r s '  c l a i m s  
a g a i n s t  d i r e c t o r s  a n d  o f f i c e r s  if they fail to a p p e a r  in the 
w i n d i n g  up p r o c e e d i n g s .  T h e  a m e n d m e n t  m a y  be a c c o m p l i s h e d  as 
f o l l o w s :
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"In a c o u r t - d i r e c t e d  w i n d i n g  u p  o f  a c o r p o r a t i o n  (A.S. 
1 0 . 0 6 . 6 1 8 ,  1 0 . 0 6 . 6 3 5 ( b )  a n d  1 0 . 0 6 . 6 4 5 )  c r e d i t o r s  a n d  
c l a i m a n t s  m a y  b e  b a r r e d  f r o m  p a r t i c i p a t i o n  in a d i s t r i­
b u t i o n  of  the g e n e r a l  a s s e t s  o f  the c o r p o r a t i o n ,  a n d  
s h a l l  be b a r r e d  f r o m’ a s s e r t i n g  c l a i m s  a g a i n s t  o f f i c e r s  
a n d  d i r e c t o r s  o f  t h e  c o r p o r a t i o n  p u r s u a n t  to A . S .
1 0 . 0 6 . 4 8 8  if t h e y  f a i l  t o  m a k e  o r  p r e s e n t  c l a i m s  a n d  
p r o o f s  w i t h i n  t h e  t i m e  the c o u r t  m a y  o r d e r .

S e c t i o n  655 (H. B. 343, p a g e  1 1 4 )  d e s c r i b e s  the o r d e r  the c o u r t  
m a y  e n t e r  d e c l a r i n g  t h a t  the a f f a i r s  of t h e  c o r p o r a t i o n  a r e  
c o m p l e t e l y  w o u n d  up. S u b s e c t i o n  (c) o f  §655 s t a t e s :

" T h e  d i r e c t o r s  o r  the p e r s o n s  a p p o i n t e d  u n d e r  A.S. 
1 0 . 0 6 . 6 4 8  s h a l l  be d i s c h a r g e d  f r o m  t h e i r  d u t i e s  a n d  
l i a b i l i t i e s ,  e x c e p t  as m a y  b e  e s t a b l i s h e d  u n d e r  A.S.
1 0 . 0 6 . 4 8 8  or  e x c e p t  as n e e d e d  to c o m p l e t e  t h e  w i n d i n g  
up."

S e c t i o n  648 a l l o w s  the c o u r t  to a p p o i n t  d i r e c t o r s  to r e s o l v e  a 
d e a d l o c k  in a b o a r d  o f  d i r e c t o r s .  T h i s  p r o v i s i o n  e x c e p t i n g  
S e c t i o n  488 l i a b i l i t y  for a p p o i n t e d  d i r e c t o r s  s h o u l d  a l s o  a p p l y  
to d i r e c t o r s  a p p o i n t e d  by the c o u r t  p u r s u a n t  to its a u t h o r i t y  
u n d e r  S e c t i o n  640 a n d  S e c t i o n  653 o f  the Bill. W e  do  n o t  b e l i e v e  
t h a t  a n y  i n d i v i d u a l  a p p o i n t e d  by t h e  c o u r t  to s e r v e  as a d i r e c t o r  
o r  o f f i c e r  for a c o r p o r a t i o n  d u r i n g  d i s s o l u t i o n  o r  w i n d i n g  u p  o f  
t h e  c o r p o r a t i o n  s h o u l d  h a v e  p e r s o n a l  f i n a n c i a l  l i a b i l i t y  for 
c o n t r a c t s  e n t e r e d  i n t o  by the c o r p o r a t i o n  d u r i n g  t h a t  p e r i o d  of 
t i m e .

W h e n e v e r  the Bi l l  p e r m i t s  c r e d i t o r s  in the n a m e  o f  t h e  c o r­
p o r a t i o n  to s u e  s h a r e h o l d e r s  o r  d i r e c t o r s  for i m p r o p e r  d i s t r i b u­
ti o n  of d i v i d e n d s  (A.S. 10.06. 333 ) o r  a s s e t s  (A.S. 10 .06.675 ), 
t h 7- s t a t u t e  s h o u l d  s p e c i f i c a l l y  p r o v i d e  t h a t  the s h a r e h o l d e r s  a n d  
d i r e c t o r s  m a y  a s s e r t  a n y  d e f e n s e  to the a c t i o n  a v a i l a b l e  to the 
c o r p o r a t i o n .

IV. M i s c e l l a n e o u s  C o m m e n t s :

S e c t i o n  460 o f  the B i l l  p e r m i t s  r e m o v a l  of  d i r e c t o r s  w i t h o u t  
c a u s e  by v o t e  of s h a r e h o l d e r s .  H. B. 343, p a g e  57, l i n e  4. 
S u b s e c t i o n  (a)(2) d e s c r i b e s  t h e  n u m b e r  of s h a r e s  w h i c h  m u s t  v o t e  
in f a v o r  of r e m o v a l  of  the d i r e c t o r  if the c o r p o r a t i o n  h a s  c u m u­
l a t i v e  v o t i n g .  S u b s e c t i o n  3 d e s c r i b e s  the n u m b e r  o f  s h a r e s



Hon. John J. C o w d e r y
F e b r u a r y  22, 1984
P a g e  12

w i t h i n  a c l a s s  w h i c h  m u s t  v o t e  in f a v o r  o f  r e m o v a l  if a d i r e c t o r  
is e l e c t e d  by a c l a s s .  S u b s e c t i o n  460 s h o u l d  b e  a m e n d e d  to 
d e s c r i b e  the m i n i m u m  p e r c e n t a g e  o f  s h a r e s  w h i c h  m u s t  v o t e  in 
f a v o r  of r e m o v a l  o f  a d i r e c t o r  w i t h o u t  c a u s e  if t h e  d i r e c t o r  w a s  
n o t  e l e c t e d  by c l a s s  a n d  the c o r p o r a t i o n  d o e s  n o t  h a v e  c u m u l a t i v e  
v o t i n g .  T h i s  m a y  b e  a c c o m p l i s h e d  by a n  a m e n d m e n t  to H. B. 343, 
p a g e  57, l i n e  6 a n d  7 as  f o l l o w s :

"At a r e g u l a r  o r  s p e c i a l  m e e t i n g  for w h i c h  n o t i c e  is 
g i v e n  u n d e r  A.S. 1 0 . 0 6 . 4 1 0  a n d  t h i s  s e c t i o n ,  a n y  o r  a l l  
o f  t h e  d i r e c t o r s  m a y  b e  r e m o v e d  w i t h o u t  r e a s o n  if t h e  
r e m o v a l  is a p p r o v e d  b y  a v o t e  o f  the m a j o r i t y  of t h e  
o u t s t a n d i n g  s h a r e s  a n d . . . . "

T h e  A l a s k a  F e d e r a t i o n  o f  N a t i v e s  h a s  p r o p o s e d  an a m e n d m e n t  t o  H.
B. 343, p a g e  149 a t  l i n e  12, a s  f o l l o w s :

" N o t w i t h s t a n d i n g  t h e  p r o v i s i o n s  o f  A . S .  1 0 . 0 6 . 5 7 4 - 5 8 6 ,  a 
p l a n  o f  m e r g e r ,  c o n s o l i d a t i o n  o r  e x c h a n g e  q u a l i f i e d  
u n d e r  t h i s  s e c t i o n  p r i o r  to D e c e m b e r  19, 1 9 9 1  s h a l l  n o t  
i n c l u d e  t h e  r i g h t  o f  s h a r e h o l d e r s  to d i s s e n t . "

T h i s  a m e n d m e n t  s h o u l d  b e  i m p r o v e d  by t h e  a d d i t i o n  o f  t h e  p h r a s e :

".... p l a n  of m e r g e r ,  c o n s o l i d a t i o n  o r  e x c h a n g e  
q u a l i f i e d  u n d e r  th i s  s e c t i o n  a n d  a p p r o v e d b y  t h e  p r o p e r  
c o r p o r a t i o n s  p r i o r  to D e c e m b e r  19, 1 9 9 1  s h a l l  n o t  
i n c l u d e  t h e  r i g h t  o f  s h a r e h o l d e r s  to d i s s e n t . "

T h i s  a m e n d e m e n t  w i l l  s p e c i f y  t h a t  the m e r g e r  p l a n  m u s t  be 
a p p r o v e d  p r i o r  to t h e  s p e c i f i e d  d a te; o c h e r w i s e  s h a r e h o l d e r s  w i l l  
h a v e  a r i g h t  to d i s s e n t .

S e c t i o n  546 p r o v i d e s  t h a t  a p l a n  o f  m e r g e r ,  c o n s o l i d a t i o n  o r  
e x c h a n g e  for an A l a s k a  c o r p o r a t i o n  m u s t  r e c e i v e  a p p r o v a l  by  a 
v o t e  of t w o - t h i r d s  of the o u t s t a n d i n g  s h a r e s  o f  e a c h  c o r p o r a t i o n  
a f f e c t e d .  A  l o w e r  v o t i n g  r e q u i r e m e n t  a p p l i e s  to c o r p o r a t i o n s  
e s t a b l i s h e d  u n d e r  t h e  A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  Act.
S e c t i o n  9 6 0 ( c )  p r o v i d e s  t h a t  a p l a n  o f  m e r g e r ,  c o n s o l i d a t i o n  o r  
e x c h a n g e  of A N C S A  c o r p o r a t i o n s  m a y  b e  a p p r o v e d  by an a f f i r m a t i v e  
v o t e  of h o l d e r s  o f  a m a j o r i t y  o f  t h e  o u t s t a n d i n g  s h a r e s  of e a c h  
c o r p o r a t i o n .  T h e  o f f i c i a l  c o m m e n t s  d o  n o t  e x p l a i n  t h e  d i f f e r e n t
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r e q u i r e m e n t s  f o r  t h e s e  c o r p o r a t i o n s .  T h e  d i f f e r e n t  r e q u i r e m e n t s  
a r e  p r o b a b l y  p e r m i s s i b l e .  It w o u l d  be w e l l  to e x p l a i n  the d i f­
f e r e n t  r e q u i r e m e n t s  to a v o i d  c o n f u s i o n  in f u t ure.

W e  a p p r e c i a t e  th i s  o p p o r t u n i t y  to c o m m e n t  on  H. B. 343.

S i n c e r e l y  y o u r s

S M I T H ,  R O B I N S O N  & G R U E N I N G

R l S r l j d

cc: Mr. K e n  J o h n s o n
Mr. M e r r i l l  S i k o r s k y
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"The Olympics is a hu g e  Investment over a 12-or 14-year 

period. But for An c h o r a g e  it wouldn't be so m u c h  a big 

financial investment as a h u m a n  investment. It would take a 

lot of time a n d  energy." R e y n  B o w m a n ,  executive director, 

Anchorage Convention &  Visitors Bureau.

Anchorage and the Winter Olympics are a perfect fit.
On the one hand. Anchorage is the right size —  not too 

big, not too small. It has the financial resources, both public 
and private, to make the venture a success. It’s becoming 
adept at hosting world-class competitions with alpineskiing 
events at Alyeska Resort; Nordic skiing at Kincaid Park and 
even the Great Alaska Shootout at Sullivan Arena.
Its lodging accommodations are adequate today and are 

growing by leaps and bounds. The climate is ideal for winter 
sports competition. Anchorage is ideally situated for air 
access both from North America and from Europe and Rus­
sia, which provide the vast majority of the athletes partici­
pating in Winter Games.
Anchorage would add ia new dimension to the cultural 

aspects of the Olympic Games, and in a state where the 
number of visitors and tourists annually doubles and triples 
the population, playing host has become an art more than a 
chore.
Those are just a few of the things Anchorage has to offer 

the Winter Olympics. The other side of the question —  what 
does the Olympics have to offer Anchorage, and the entire 
state of Alaska, for that matter —  is equally compelling. And 
the facts are equally one-sided.
The Winter Games would give Anchorage worldwide 

exposure and a massive economic boost at the time of year 
when it needs it most. Touirism, one of the mainstays of the 
Alaskan economy, always has sagged during the winter; 
nothing could turn that situation around faster than the 
Olympics. Officials from the Lake Placid area in New York 
say that area still is on a high from the 1980 Winter Games, 
and in the words of one economist, "We don't know how 
long it will take for that to wear off or if it ever will."
Most important is what would be left behind after the 

Olympics are gone: world-class winter sports facilities that 
would establish Anchorage as a winter sports mecca and 
benefit everyone in Southcentral Alaska who would have 
easy access to those facilities for years to come.
Unquestionably, construction of some of those facilities 

would be an expensive proposition. Most notably, those

. ’ i , ,  „  ■ , .>; House Bill .343/,pending
" before the A laska House of 

Representatives, is “An act 
revi sing the corporation code.” 
This b ill was prepared by the 
Alaska code Revision Commis­
sion, and it proposes sweeping 
changes in Alaska’s corporate 
law.

Rep. John Cowdery has been 
taking a hard look at the pro­
posed bill. The Alaska Code 
Revision Commission held 
extensive hearings and spent 
a great deal o f time and money 
preparing the revisions.

'• My review of the proposed 
revisions indicates they did a 
good job. Cowdery, however, 
has quite correctly realized that 
the revisions are very expan­
sive and may have long-range 
side effects.

The bill is lengthy and com­
plex. While the proposed revi­
sions may add a degree of cer­
tainty to Alaska’s Corporation 
Lav/, there are some areas of 
real concern.

For example, the proposed 
revisions extend personal lia­
bility of directors and officers 
to certain creditors of the cor­
poration up to the amount of 
$25,000 per officer or director.

Thus if the corporation lacks 
the assets to pay bills the offic­
ers and directors are liable.

The exposure o f the directors 
and officers is irrespective of 
any wrongdoing, irrespective 
o f the degree o f involvement in 
the affairs of the corporation 
and irrespective of whether the 
individual dissented from in­
curring the debt.

In addition, not all creditors 
have the same right as the 
commission decided to only 
protect the "little guys."

There also is a serious ques­
tion as to whether the effect of 
the revisions will bo to profev 
foreign corporations.

While the code attempts to
i," : • • ■ ' • ,

Alaska Business &

From Courtroom to Board Room
j: =l • By TONY SMITH
Sen io r partner, Sm ith , Robinson & G rucn ing

impose liability on foreign 
corporations, as a practical 
matter the corporate codes of 
the other states will apply to 
the internal affairs o f corpora­
tions incorporated in their 
jurisdictions.

Thus some o f the more novel 
concepts may very well disad­
vantage Alaska corporations 
in the long run.

There are other aspects of 
the proposed bill which have 
wide-range effects. The Alaska 
Code Revision Commission has 
stated it attempted to find a 
middle ground between pro 
management and pro share­
holder states. In so doing it 
h is developed some rather eso­
teric concepts.

For example, the bill allows 
ni inority shareholders to peti­
tion a court to dissolve a corpo­
ration on the grounds that those 
in control have been guilty of 
"persistent unfairness towards 
shareholders.”

That language may become 
one of the principal sources of .

litigation in the State of Alaska.
it is evident that a great deal 

o f thought has been devoted to 
the proposed revisions. How­
ever, Cowdcr' and others have 
focused on the danger of 
attempting to legislate in a 
broad sweeping manner prob­
lems which may or may not 
exist.

There are some advantages 
to trying out ideal solutions 
but I question whether this is 
the right time or place.

A  critical review of House 
Bill 343 is a real service. The 
effort to solve all Alaska’s 
potential corporate problems 
in one piece o f legislation 
appears to open up a Pando­
ra's box.

It would be well if those 
involved in the business com­
munity took the time to famil­
iarize themselves with this 
important piece of legislation.

Perhaps no other legislation 
effects the rules of the game as 
much as Alaska’s Corporation 
Code.

I  I A  SINCE 1928
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H O U S E  J U D I C I A R Y  C O M M I T T E E  M E M B E R S

F R O M :  H O U S E  L A B O R  & C O M M E R C E  S T A F F

R E :  J O I N T  H O U S E  L A B O R  & C O M M E R C E  A N D  J U D I C I A R Y  C O M M I T T E E

HEARING ON HB 3 4 3 -R E V IS E  THE CORPORATION CODE |
VERBATIM TESTIMONY j

DATE: MARCH 7 ,  1 9 8 4

ATTACHED FOR YOUR INFORMATION AND REVIEW YOU W ILL FIN D THE 

VERBATIM  TESTIMONY ON HB 3 4 3 .  T H IS  WAS THE LAST HEARING 

HELD IN  ANCHORAGE, FEBRUARY 2 4 ,  1 9 8 4 .

T H IS  TR AN SCRIPT I S  PROVIDED FOR US COMPLIMENTS OF THE CODE 

R E V ISIO N  COMMISSION AND WAS TYPED BY CATHERINE WALSH OF THE 

COM M ISSION.



J O I N T  H O U S E  L A B O R  A N D  C O M M E R C E  A N D  J U D I C I A R Y  
C O M M I T T E E  H E A R I N G  O N  HB 3 4 3 / S B  2 4 6 — F O R  P R O F I T  C O R P O R A T I O N S  

F E B R U A R Y  24, 1 9 8 4  - L E G I S L A T I V E  I N F O R M A T I O N  O F F I C E ,  A N C H O R A G E
10:00 a.m.

C O W D E R Y :  W i l l  the m e e t i n g  p l e a s e  c o m e  to o r d e r .  It's 
10:C'7 a .m., F e b r u a r y  24th. W e  a r e  in A n c h o r a g e ,  the L a b o r  a n d  
C o m m e r c e  C o m m i t t e e  j o i n i n g  w i t h  the H o u s e  J u d i c i a r y  C o m m i t t e e .  
I'd l i k e  to m a k e  n o t e  of t h o s e  p r e s e n t  h e r e  in A n c h o r a g e  is 
R e p r e s e n t a t i v e  W e n d t e ,  R e p r e s e n t a t i v e  P e s t i n g e r ,  R e p r e s e n t a t i v e  
Furnace, R e p r e s e n t a t i v e  U e h l i n g  a n d  a l s o  R e p r e s e n t a t i v e  K o p o n e n  
is in F a i r b a n k s  on the t e l e c o n f e r e n c e  n e t w o r k  a n d  R e p r e s e n t a t i v e  
R i n g s t a d  is in J u n e a u .  I'd l i k e  to c h e c k  in a n d  m a k e  s u r e  t h a t  
R e p r e s e n t a t i v e  K o p o n e n  a n d  R i n g s t a d ,  f i r s t  in F a i r b a n k s  a n d  t h e n  
to J u n e a u .  R e p r e s e n t a t i v e  K o p o n e n .

K O P O N E N :  T h i s  is R e p r e s e n t a t i v e  K o p o n e n  r i g h t  here. W e  
ha v e  two p e o p l e  in the a u d i e n c e  at t h i s  time.

C O W D E R Y :  R e p r e s e n t a t i v e  R i n g s t a d .

M O D E R A T O R :  T h i s  is the m o d e r a t o r  in J u n e a u  a n d
R e p r e s e n t a t i v e  R i n g s t a d  h a s  s t e p p e d  o u t  for a m o m e n t .  C a n  y o u  
come b a c k  to us?

C O W D E R Y :  Yes. O.K. We h a v e  a q u o r u m  a n d  I w o u l d  li k e  to 
m a y b e  turn it o v e r  to R e p r e s e n t a t i v e  of the J u d i c i a r y  C o m m i t t e e  
to e s t a b l i s h  h i s  q u o r u m .  R e p r e s e n t a t i v e  B u s s e l l .

B U S S E L L :  T h a n k  you, Mr. C h a i r m a n .  T h e  J u d i c i a r y
C o m m i t t e e  d o e s  h a v e  a q u o r u m .  R e p r e s e n t a t i v e  W e n d t e  is p r e s e n t  
w i t h  us, R e p r e s e n t a t i v e  Hay e s ,  R e p r e s e n t a t i v e  Li s k a ,  
R e p r e s e n a t i v e  M a l o n e ,  a n d  R e p r e s e n t a t i v e  B a r n e s  is s o m e p l a c e  on 
her w a y  here.

W E N D T E :  Mr. Chairman.,

C O W D E R Y / B U S S E L L :  R e p r e s e n t a t i v e  W e n d t e .

W E N D T E :  I j u s t  w a n t  to kn o w  as a m a t t e r  of d e f e r e n c e  to 
my dear f r i e n d  t h e  C h a i r m a n  of the J u d i c i a r y  C o m m i t t e e ,  I've b e e n  
p l a c e d  on t h i s  s i d e  of the table. It ' s  n o t  t h a t  I d o n ' t  c a r e  to 
jo i n  the J u d i c i a r y  C o m m i t t e e  today. B u t  s i n c e  I a m  t h e  o n l y
m e m b e r  of bo t h  c o m m i t t e e s ,  m a y b e  I s h o u l d  run b a c k  a n d  forth.

B U S S E L L :  You a r e  s i t t i n g  in the w i t n e s s  chair.

C O W D E R Y :  T h e  H o u s e  L a b o r  C o m m i t t e e  m e e t s  in the m o r n i n g  
a n d  so a t  n o o n  y o u  can m o v e  to the o t h e r  side. The J u d i c i a r y  
m e e b s  . . .



W E N D T E :  I t 's p r o b a b l y  a g o o d  w a y  to do it, Mr. 
C h a i r m a n ,  T h a n k  you.

C O W D E R Y :  W e  a r e  h e r e  t h i s  m o r n i n g  to h e a r  H B  343 to 
r e v i s e  the c o r p o r a t e  code. A n d  w e  h a v e  h a d  a j o i n t  h e a r i n g  on 
t h i s  w i t h  t h e  S e n a t e  L a b o r  a n d  C o m m e r c e  in J u n e a u  a n d  w e ' v e  g o t  
q u i t e  l e n g t h y  t e s t i m o n y ,  h a d  q u i t e  l e n g t h y  t e s t i m o n y  to review, 
a n d  it is t h e  i n t e n t  of t h i s  c o m m i t t e e  to n o t  be c r i t i c a l  of the 
c o d e  or the bill, b u t  to b r i n g  s o m e  a r e a s  t h a t  a r e  n o t  clear, 
p e r h a p s  h e l p  c l a r i f y  s o m e  of the a r e a s  a n d  to d i s c u s s  s o m e  of the 
a r e a s  t h a t  s e e m  a p p r o p r i a t e  n o w  t h a t  w e  c l e a r  up  r a t h e r  than 
l a t e r  if it ever c o m e s  to a c o u r t  d e c i s i o n  t h a t  p e r h a p s  w e  c a n  by 
c l a r i f y i n g  s o m e  of t h e  a r e a s  of c o n c e r n  w e  c a n  m a y b e  k e e p  th a t  
l a t e r  c o u r t  d a t e  to a m i n i m u m .  I w a s  w o n d e r i n g ,  I k n o w  t h a t  Mr. 
D i c k  B l a c k  of the A l a s k a  Bar A s s o c i a t i o n ,  or Bl o c k .  W o u l d  y o u  
c a r e  to c o m m e n t  or h a v e  c o m m e n t s .  Or I c o u l d  g o  on an  o v e r v i e w  
of so m e  of the a r e a s  of c o n c e r n  . . .

BL O C K :  Mr. C h a i r m a n ,  it ' s  y o u r  p l e a s u r e .  I a m  p r e p a r e d
to t e s t i f y  if y o u  l i k e  or a n y  o r d e r  y o u  t h a t  y o u  w o u l d  like. 
G o o d  m o r n i n g  to the C h a i r m a n s  of b o t h  c o m m i t t e e s .  My n a m e  is 
R i c h a r d  Block. I a c t u a l l y  co m e  b e f o r e  y o u  I s u p p o s e  m o r e  
o f f i c i a l l y  as a r e p r e s e n t a t i v e  of o n e  of the s e c t i o n s  of the 
A l a s k a  Bar A s s o c i a t i o n .  A n d  I w i l l  r e f e r  b a c k  to th a t  in a
m o m e n t .  I w o u l d  a l s o  l i k e  to say, h o w e v e r ,  I a m  an a t t o r n e y  
a d m i t t e d  to p r a c t i c e  in the S t a t e  of A l a s k a  a n d  h a v e  to o n l y  a 
s m a l l  or m o d e s t  d e g r e e  d o n e  c o r p o r a t e  w o r k  for c l i e n t s .  I a l s o  
a m  an o w n e r  a n d  i n v e s t o r  in a b u s i n e s s  e n t e r p r i s e  in the S t a t e  of 
A l a s k a  w h i c h  is in c o r p o r a t e  form, a n d  w e  h a v e  in our c o r p o r a t i o n  
f i v e  s e p a r a t e  c o r p o r a t i o n s .  So I b e l i e v e  th a t  f r o m  the 
s t a n d p o i n t  of its p r a c t i c a l  a p p l i c a t i o n  as  w e l l  as its l e gal 
c o n c e r n s ,  I do h a v e  s o m e  f a m i l i a r i t y  w i t h  w h a t  the i m p a c t  of the 
b i l l s  b e f o r e  us m i g h t  h a v e  in th i s  A l a s k a  c o m m u n i t y .  A n d  I a l s o  
s a i d  f r o m  a m o r e  o f f i c i a l  s t a n d p o i n t ,  I a m  r e p r e s e n t i n g  o n e  of 
the s e c t i o n s  of the A l a s k a  Bar A s s o c i a t i o n .  A b o u t  a w e e k  a n d  a 
h a l f  age, I w a s  a s k e d  by the c h a i r m a n  of the b u s i n e s s  law s e c t i o n  
of the A l a s k a  Bar A s s o c i a t i o n ,  the c h a i r m a n  of the e x e c u t i v e
c o m m i t t e e ,  to c h a i r  a ta s k  f o r c e  w h i c h  h a s  j u s t  r e c e n t l y  be e n  
a p p o i n t e d  to s t u d y  a n d  u n d e r t a k e  a r e v i e w  of t h e s e  b i l l s  a n d  the 
w o r k  t h a t  h a s  b e e n  d o n e  by the c o d e  r e v i s i o n  c o m m i s s i  m  a n d  by 
P r o f e s s o r  F e s s l e r .  It is the c h a r g e  of our t a s k  f o r c e  n o t  to 
e n g a g e  in an e x t e n s i v e ,  s h a l l  w e  say a c a d e m i c  t y p e  r e v i t w  or even 
a l e g a l  a n a l y s i s  of the bill, s i n c e  w e  b e l i e v e  th a t  has b e e n  
e x t e n s i v e l y  d o n e  a n d  w e l l  do n e  by P r o f e s s o r  F e s s l e r  a n d  b y  the 
c o d e  r e v i s i o n  c o m m i s s i o n  a n d  by the s t a f f s  of the l e g i s l a t u r e .  
B u t  w e  do b e l i e v e  t h a t  in the i n t e r e s t  of b e t t e r  u n d e r s t a n d i n g ,  
the i m p a c t  th a t  su c h  a b i l l  w o u l d  h a v e  on the b u s i n e s s  c o m m u n i t y  
a n d  on the p r a c t i c e  of b u s i n e s s  a n d  c o r p o r a t e  law, t h a t  y o u  m i g h t  
s a y  k i n d  of a b u s i n e s s  i m p a c t  r e p o r t  is d e s e r v i n g .  E x a c t l y  w h a t  
w i l l  be, or n o t  e x a c t l y  b u t  at  l e a s t  to the e x t e n t  th a t  w e  can
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f o r e s e e  it, w h a t  a r e  s o m e  of the e c o n o m i c  i n t e r e s t s  a n d  f a c t o r s  
in the s t a t e  t h a t  c o u l d  b e  a f f e c t e d  by  w h a t  t h i s  bi l l  c o n t a i n s  
t h a t  m a y  n o t  h a v e  b e e n  b r o u g h t  b e f o r e  y o u r  c o m m i t t e e s .  A n d  w h e n  
I a m  t h r o u g h  h e r e  in a few m o m e n t s ,  I a m  g o i n g  to a s k  or s u g g e s t  
t h a t  the c o m m i t t e e  in its d e l i b e r a t i o n s  at  l e a s t  n o t  m o v e  so
q u i c k l y  t h a t  our t a s k  f o r c e  w o u l d  n o t  be g i v e n  t h e  ti m e  to
p r e s e n t  to y o u  w h a t  w e  r e g a r d  as our y o u  m i g h t  say e c o n o m i c  l e g a l  
i m p a c t  r e p o r t  of t h i s  bill. W e  do not b e l i e v e  it w i l l  t a k e  a lot 
of time, w e ' d  l ike, say, a b o u t  30 d a y s  to f i n i s h  our w o r k  a n d  
p r e s e n t  it to you. A s  I i n d i c a t e d ,  I t h i n k  w e  can do th a t
b e c a u s e  w e  are n o t  g o i n g  to r e i n v e n t  t h e  f i n e  w o r k  d o n e  by  t h o s e
t h a t  h a v e  g o n e  b e f o r e  us. A  v e r y  b r i e f  r e v i e w  of the b i l l s  a n d  
th e  c o m m e n t a r y  t h a t  a c c o m p a n i e s  the b i l l s  w o u l d  i n d i c a t e  t h a t  one 
of the t h i n g s  y o u  t y p i c a l l y  f i n d  in a s i g n i f i c a n t  r e v i s i o n  of a 
l a w  of this type, t h a t  is to say t h a t  it is a t e c h n i c a l  r e v i s i o n ,  
it is a l a n g u a g e  r e v i s i o n ,  t h a t  it is a m o d e r n i z a t i o n  of t o n e  or 
t e n o r  is c e r t a i n l y  a p a r t  of this bill. But t h i s  b i l l  r e a l l y  has 
s u b s t a n t i a l  s u b s t a n t i v e  c h a n g e s  in it, a n d  I t h i n k  th a t  o n e  of 
t h e  t h i n g s  t h a t  is u n f o r t u n a t e ,  a n d  I h a v e  to s a y  t h a t  for m y s e l f  
I take up o n  m y s e l f  t h e  r e s p o n s i b i l i t y  for m a k i n g  s o m e  of the same 
a s s u m p t i o n s  I a m  g o i n g  to c h a r g e  to a l a r g e r  c l a s s  of p e o p l e  and 
t h a t  is I t h i n k  a l o t  of p e o p l e  t h o u g h t  t h a t  t h e  r e v i s i o n  of the 
l a w  w a s  g o i n g  to be a r e v i s i o n  of the w o r d s  a n d  n o t  a l o t  of 
s u b s t a n t i v e  c h a n g e .  A n d  as y o u  g e t  in t o  it, t h e r e  a r e  s o m e  
s i g n f i c a n t  c h a n g e s  in t h i s  bill, a n d  I d o n ' t  t h i n k  the b u s i n e s s  
c o m m u n i t y  b r o a d l y  b a s e d  is w i d e l y  a w a r e  of it. A n d  I t h i n k  t h e y  
n e e d  to be and y o u  n e e d  to be a w a r e  of w h a t  t h a t  m e a n s  to them. 
I think, for e x a m p l e ,  t h a t  my b r i e f  r e a d i n g  of the a n a l y s i s  a n d  
t h e  b i l l  w o u l d  s e e m  to c h a n g e  the c h a r a c t e r  of t h e  a r t i c l e s  of 
i n c o r p o r a t i o n  f r o m  a s i m p l e  o r g a n i c  d o c u m e n t  th a t  k i n d  of b r i n g s  
t h e  c o r p o r a t i o n  i n t o  e x i s t e n c e ,  w h i c h  is n o w  and w o u l d  in the 
f u t u r e  if this b i l l  w e r e  a d o p t e d ,  be  i t s  f u n c t i o n .  B u t  the 
a r t i c l e s  b e c o m e  in a d d i t i o n  m o r e  or l e s s  a d i s c l o s u r e  s t a t e m e n t ,  
a r a t h e r  c o m p l e t e  d i s c l o s u r e  s t a t e m e n t  to a n y o n e  w h o  b e c o m e s  
i n v o l v e d  in the c o r p o r a t i o n .  A n d  I g a t h e r  t h a t  n o t i o n  f r o m  the 
f a c t  t h a t  a n  a w f u l  l o t  of t h i n g s  w h i c h  t o d a y  a r e  k i n d  of p u t  into 
a r t i c l e s  by a o n e  l i n e  r e f e r e n c e  or b y  a b s e n c e  of a n y  r e f e r e n c e  
a n d  t h e n  i n c o r p o r a t i n g  s t a t u t o r y  p r o v i s i o n s  to the r e q u i r e m e n t  
t h a t  if c e r t a i n  t h i n g s  a r e  g o i n g  to be e v e r  d o n e  in a 
c o r p o r a t i o n ,  it n e e d s  to be s p e c i f i c a l l y  a l l o w e d  for d i s c l o s e d  in 
the a r t i c l e s  of i n c o r p o r a t i o n .  N o w  I am n o t  h e r e  nor do I t h i n k  
our s e c t i o n  t a k e s  a v i e w  th a t  t h a t ' s  g o o d  or bad, b u t  o n l y  th a t  
it b e c o m e s  a fa c t  t h a t ' s  c o n t a i n e d  in this l a w  a n d  if a l a w y e r  is 
g o i n g  to do a n  a d e q u a t e  j o b  of p r o t e c t i n g  a c o r p o r a t e  c l i e n t ,  
t h e y  a r e  g o i n g  to h a v e  to do a m o r e  c a r e f u l  a n a l y s i s  a n d  a m o r e  
c a r e f u l  job of d r a f t i n g  to m a k e  s u r e  the c o r p o r a t i o n  is p e r m i t t e d  
b y  its a r t i c l e s  of i n c o r p o r a t i o n ,  or in t h i s  d i s c l o s u r e  d o c u m e n t  
if y o u  will, to do t h o s e  t h i n g s  w h i c h  it n o w  i n t e n d s  to do or 
m i g h t  in t h e  f u t u r e  w i s h  to d o 0 A n d  I s u g g e s t  t h a t  o n e  of the 
t h i n g s  t h a t  w e  w o u l d  l i k e  to m e a s u r e  in our i m p a c t  r e p o r t  is h o w  
m u c h  a d d i t i o n a l  l e g a l  w o r k  is g o i n g  to be  r e q u i r e d  by l a w y e r s
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a s k e d  by  t h e i r  c l i e n t s  to f o r m  a c o r p o r a t i o n  a n d  w h a t ' s  g o i n g  to 
h a v e  to be do n e  in  o r d e r  to m a k e  s u r e  t h a t  t h e y  n e v e r  g e t  i n t o  a 
s i t u a t i o n  w h i c h  u n d e r  t h i s  b i l l  w o u l d  b e c o m e  an  u l t r a  v i r e s  or an 
a c t  o u t s i d e  the a m b i t  of t h e i r  a g r e e d  a u t h o r i t y .  A n o t h e r  
s i g n i f i c a n t  a s p e c t  of t h i s  b i l l  is t h a t  it c l e a r l y  s e e k s  to 
c h a n g e  the r e l a t i v e  p r o t e c t i o n s  a m o n g  c l a s s e s  of p e o p l e  i n v o l v e d  
in a b u s i n e s s  r e l a t i o n s h i p .  I t h i n k  i t ' s  f a i r  to s a y  t h a t  the 
c o d e  r e v i s i o n  c o m m i s s i o n  a n d  P r o f e s s o r  F e s s l e r  r e c o g n i z e s  t h a t  
c u r r e n t  A l a s k a  l a w  is, 'if y o u  w a n t  to a s s i g n  a n  a p p e l l a t i o n  to 
it, is a v e s t e d ,  c o r p o r a t e  o w n e r s h i p  p r o t e c t i o n  a p p r o a c h .  A n d  I 
t h i n k  i t  is c l e a r  t h a t  the a p p r o a c h  t a k e n  in t h i s  b i l l  is to  m o v e  
a w a y  f r o m  t h a t  a n d  to p r o v i d e  so m e  p r o t e c t i o n s  for c r e d i t o r s  and 
for o u t s i d e  s t o c k h o l d e r s .  N o w  aga i n ,  I d o n ' t  t h i n k  t h i s  is the 
r e s p o n s i b i l i t y  of t h e  bar a s s o c i a t i o n ,  or do w e  w i s h  to  t a k e  a 
v i e w  t h a t  t h a t ' s  g o o d  or bad, b u t  o n l y  t h a t  it is in f a c t  a 
s i g n i f i c a n t  c h a n g e  in our law. It is a s u b s t a n t i v e  c h a n g e ,  and 
t h e  w a y  in w h i c h  t h a t 11 s done, a n d  the f a c t  t h a t  it is b e i n g  done, 
I t h i n k  n e e d s  to be r e c o g n i z e d  b y  a b r o a d e r  b a s e  of the b u s i n e s s  
c o m m u n i t y  a n d  the e f f e c t  of that, if any, p r e s e n t e d  to y o u r  
c o m m i t t e e .  T h e r e  a r e  a n u m b e r  of i m p a c t s  t h a t  w e  s e e  t h i s  
p o t e n t i a l l y  h a v i n g .  O n e  I' v e  a l l u d e d  to a n d  t h a t ' s  s i m p l y  the 
c o s t  e f f e c t i v e n e s s .  W e  t h i n k  t h e r e  is g o i n g  to b e  s o m e  
s i g n i f i c a n t  c h a n g e s  in j u s t  l e g a l  c o s t s  i n f o r m i n g  the 
c o r p o r a t i o n ,  b e c a u s e  I t h i n k  l a w y e r s  a r e  g o i n g  to h a v e  to be a
l ot m o r e  c a r e f u l  a n d  a l o t  m o r e  e x p l i c i t  in w h a t  t h e y  do. T h a t
m a y  n o t  be that, t h a t  m a y  be p u b l i c  p o l i c y  d e s i r e  t h a t  the co s t  
of t h a t  n e e d s  to be t h o u g h t  out. I s u p p o s e  t h e r e  a r e  g o i n g  tc be 
s o m e  c h a n g e s  in t r a d e  costs. By t r a d e  co s t s ,  I m e a n  t h a t  if y o u  
a r e  g o i n g  to c h a n g e  the r e s p e c t i v e  p r o t e c t i o n s  of c r e d i t o r s  a n d  
t he p r o t e c t i o n s  of s u p e r i o r l y  p o s t u r e d  i n v e s t o r s ,  th e n  t h e r e  m a y  
be c h a n g e s  in i n t e r e s t  r a t e s  or r a t e s  of r e t u r n  t o  s t o c k h o l d e r s  
a n d  to o f f i c e r s  a n d  d i r e c t o r s  a n d  c r e d i t o r s  in v i e w  of the
c h a n g i n g  p o s i t i o n s .  A n d  I w o u l d  i m a g i n e  t h a t  o n e  of t h e  t h i n g s
t h a t ' s  g o i n g  to h a v e  to be c o n s i d e r e d  by  a n y  o f f i c e r  or d i r e c t o r
of a c o r p o r a t i o n ,  t h a t  b e c a u s e  of one of t h e  p r o v i s i o n s  in the 
l a w  s u b j e c t  it t o  p o t e n t i a l  p e r s o n a l  l i a b i l i t y  in the e v e n t  of 
t h e  f a i l u r e  of the c o r p o r a t i o n  is the p o s s i b i l i t y  of a d d i t i o n a l  
i n d e m n i f i c a t i o n  c o s t s  in o r d e r  to a t t r a c t  p e o p l e  to be o f f i c e r s  
a n d  d i r e c t o r s  of c o m p l e x  b u s i n e s s  o p e r a t i o n s .  I t h i n k  w e  a l s o  
w a n t  to s u g g e s t  to t h e  c o m m i t t e e  the n e e d  to e v a l u a t e  t h e  impact,
w h a t  I w o u l d  call the b u s i n e s s  i m p a c t s .  For e x a m p l e ,  w o u l d  the
p o t e n t i a l  e x p o s u r e  of m a n y ,  p o t e n t i a l l y  m i l l i o n s  of d o l l a r s  to an  
i n d i v i d u a l  o f f i c e r  or d i r e c t o r ,  a n d  as I r e a d  t h i s  t h e r e  is a 
r i g h t  to g o  a g a i n s t  c e r t a i n  o f f i c e r s  a n d  d i r e c t o r s  for u p  to 
§25,000 per c r e d i t o r .  So  the §25,000 is m u l i t i p l i e d  by as m a n y  
of t h e s e  t r a d e  c r e d i t o r s  as t h e r e  m a y  be in a c o r p o r a t i o n .  W h a t  
is it g o i n g  to ta k e  to a t t r a c t  a p e r s o n  to b e c o m e  a n  o f f i c e r  or 
d i r e c t o r  of a c o r p o r a t i o n  w h e n  h e ' s  g o t  t h a t  p o t e n t i a l  e x p o s u r e .  
N o w  I d o n ' t  t h i n k  a n y o n e  can q u a r r e l  w i t h  the p r o p o s i t i o n
a d v a n c e d  by  the a d v o c a t e s  of t h i s  bi l l  t h a t  y o u  a r e  t r y i n g  to 
e n c o u r a g e  r e s p o n s i b l e  a c t i o n  by c o r p o r a t e  o f f i c e r s ,  a n d  the
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t h r e a t  t h a t  t h e y  m a y  b y  d i s s i p a t i o n  in c o r p o r a t e  a s s e t s  or 
i n a p p r o p r i a t e  b u s i n e s s  a c t i o n s  l e a v e  c r e d i t o r s  u n p r o t e c t e d  a n d  
t h e y  s h o u l d  be a w a r e  of that. T h a t  m a y  be a v a l i d  p u b l i c  
p o l i c y .  B u t  I do t h i n k  w e  n e e d  to c h i n k  o u t  if t h a t  is g o i n g  to
c h i l l  b u s i n e s s  e n t r e p r e n e u r s h i p  in the S t a t e  of A l a s k a  or f r e e z e
o u t  or p r e c l u d e  a c c e s s  t o  the m o s t  q u a l i f i e d  e x e c u t i v e s  to come 
in a n d  o p e r a t e  c o r p o r a t i o n s  b e c a u s e  of t h i s  c o n c e r n .  A n d  I w o u l d  
be e v e n  m o r e  p a r t i c u l a r l y  c o n c e r n e d  if it w e r e  n e c e s s a r y  to
a t t r a c t  a h i g h l y  q u a l i f i e d  p e r s o n  to  c o m e  in a n d  r u n  a t r o u b l e d  
c o r p o r a t i o n .  A n d  if y o u  h a v e  a c o r p o r a t i o n  t h a t  is s a l v a g e a b l e  
b u t  in f i n a n c i a l  d i f f i c u l t y  a n d  y o u  w a n t  to  a t t r a c t  s o m e o n e  to 
c o m e  in a n d  i n v o l v e  h i m s e l f  w i t h  t h a t  e n t e r p r i s e ,  is h e  d o i n g  so 
a t  s u c h  a g r e a t  p e r i l  t h a t  y o u  c a n n o t  a t t r a c t  t h a t  k i n d  of
i n d i v i d u a l  to y o u r  c o m p a n y .  F i n a l l y ,  I t h i n k  I w o u l d  w a n t  to 
s u g g e s t  to the c o m m i t t e e  t h a t  o n e  n e e d s  to c o n s i d e r  the b r o a d  
b a s e d  e c o n o m i c  i m p a c t s .  I d o n ' t  t h i n k  it, I r e a l i z e  w e  m a y  be
f o c u s i n g  an u n w a r r a n t e d  a m o u n t  of a t t e n t i o n  o n  o n e  s e c t i o n  of a
b i l l  t h a t  c o n t a i n s  s e v e r a l  h u n d r e d  s e c t i o n s ,  b u t  n o n e t h e l e s s ,  
w h e n  y o u  s t a r t  g e t t i n g  in to w h e r e  the d o l l a r s  go a n d  w h o s e  
p o c k e t b o o k  is e x p o s e d ,  it b e c o m e s  i m p o r t a n t .  A n d  t h e  q u e s t i o n  I 
w o u l d  r a i s e  w i t h  r e s p e c t  to e c o n o m i c  i m p a c t  is w e  a r e  t r y i n g  in 
t h i s  st a t e ,  a n d  I b e l i e v e  it's the p r o f e s s e d  p o s t u r e  of the 
l e g i s l a t u r e ,  t h a t  w e  a r e  t r y i n g  to e n c o u r a g e  i n v e s t m e n t  in 
e c o n o m i c  a c t i v i t i e s  in t h e  s t a t e  w h i c h  so far h a v e  p r o v e n  to be
l e s s  c e r t a i n  t h a n  o t h e r  t y p e s  of i n v e s t m e n t s .  W e  d o n ' t  n e e d  to
e n c o u r a g e  p e o p l e  to g e t  i n v o l v e d  in t h e  oil i n d u s t r y .  It's a 
r a t h e r  c e r t a i n  p r o f i t a b l e  r e t u r n  o n  t h a t  i n v e s t m e n t .  B u t  v,Hat 
a b o u t  b u s i n e s s  e n t e r p r i s e s  a r o u n d  the f i s h i n g  i n d u s t r y ,  a r o u n d  
t h e  t i m b e r  i n d u s t r y ,  a r o u n d  the a g r i c u l t u r a l  i n d u s t r y ,  a n d  o ther 
i n d u s t r i e s  w h e r e  w e  are t r y i n g  to e n c o u r a g e  i n v e s t m e n t ,  but w h e r e  
t h e  o p p o r t u n i t e s  for a b s o l u t e  c e r t a i n t y  of r e t u r n  a r e  l e s s  known 
to us. A r e  w e  g o i n g  to c h i l l  b u s i n e s s  e n t r e p r e n e u r s h i p  b e c a u s e  
the p e r s o n  is u n w i l l i n g  to c o m m i t  $100,000 a n d  p u t  t h a t  in t o  a 
c o r p o r a t i o n  a n d  s e e  if I c a n  m a y  a go  of it in o n e  of t h e s e  
m a r g i n a l  i n d u s t r i e s .  But if I h a v e  to f u r t h e r  e x p o s e  my 
r e s o u r c e s  b e y o n d  t h a t  i n v e s t m e n t  b e c a u s e  t h r o u g h  c i r c u m s t a n c e s  
t h a t  I m a y  c o n t r o l  or m a y  be b e y o n d  m y  c o n t r o l ,  I e x p o s e  m y s e l f  
to l i a b i l i t y  b e y o n d  w h a t  I a m  p r e p a r e d  to c o m m i t ,  I a m  not 
w i l l i n g  to do it a n d  thus, p / e c l u d e  t h e  t y p e  of a c c e s s ,  the type 
of b u s i n e s s  e n t e r p r i s e  t h a t  y o u ' r e  t r y i n g  to e n c o u r a g e  in t h e s e  
m a r g i n a l  i n d u s t r i e s .  T h o s e  are the k i n d s  of t h i n g s  w e  n e e d  to 
t h i n k  a b o u t .  A g a i n ,  I k n o w  th a t  t h e r e  is a g r e a t  a m o u n t  of g o o d  
in t h i s  bill. N o t  o n l y  do I k n o w  it b e c a u s e  of t h e  c a l i b e r  of 
p e o p l e  w h o  h a v e  w o r k e d  o n  it, I ' v e  g o n e  t h r o u g h  it a n d  I kn o w  
h a v i n g  w o r k e d  in t h e  e x i s t i n g  c o r p o r a t i o n  c o de, t h a t  t h e r e  is 
r o o m  for i m p r o v e m e n t  a n d  the d e s i r a b i l i t y ,  j u s t  the g e n e r a l  
a d v i s a b i l i t y  of g e t t i n g  i n t o  the c o r p o r a t i o n s  c o d e  a n d  c l e a n i n g  
it up  I t h i n k  is m e r i t o r i o u s .  B u t  I w o u l d  u r g e  the c o m m i t t e e s  to 
m o v e  w i t h  g r e a t  c a u t i o n  w h e n  y o u  s t a r t  m a k i n g  s u b s t a n t i v e  c h a n g e s  
t h a t  a r e n ' t  w e l l  u n d e r s t o o d  by the b u s i n e s s  c o m m u n i t y  b u t  c o u l d  
h a v e  a t r e m e n d o u s  e c o n o m i c  i m p a c t  o n  them, on the e c o n o m y



g e n e r a l l y  a n d  on b u s i n e s s e s  s p e c i f i c a l l y .  It is t h e  r e q u e s t  of 
our t a s k  f o r c e  w h i c h  is j u s t  c r e a t e d  t h a t  y o u  w o u l d  g i v e  us time 
to m o r e  p a r t i c u l a r l y  a n a l y z e  the b i l l  f r o m  t h o s e  k i n d s  of a s p e c t s  
anc7 s u b m i t ,  y o u  m i g h t  c a l l  it our i m p a c t  r e p o r t  to y o u  for your 
c o n s i d e r a t i o n .  T h a n k  you.

C O W D E R Y :  T h a n k  you, Mr. B l o c k .  It is our i n t e n t i o n  to 
h e a r  t e s t i m o n y  on t h i s  a n d  m a y b e  a s k  q u e s t i o n s  a n d  t h e n  p o s s i b l y  
d e v e l o p m e n t  so m e  a m e n d m e n t s  for a s u b s t i t u t e  b i l l  for r e v i e w  by 
a n o t h e r  c o m m i t t e e  I t h i n k  or m a y b e  t w o  m o r e  c o m m i t t e e s  to be 
r e f e r r e d  to b e f o r e  f i n a l  action. I w o u l d  l i k e  to ask one 
q u e s t i o n .  In y o u r  c a p a c i t y  as k n o w l e d g e ,  it is my  u n d e r s t a n d i n g  
t h a t  m a n y  s m a l l  c o r p o r a t i o n s ,  p a r t i c u l a r l y  s m a l l  ones, have 
h o n o r a r y  d i r e c t o r s  or m a y b e  f a m i l y  m e m b e r s  a p p o i n t e d  for one 
r e a s o n  or a n o t h e r ,  if I u n d e r s t a n d  s o m e  of the l a n g u a g e  in this 
b ill, t h a t  it c o u l d  p o s s i b l y  m a y b e  e v e n  a t t o r n e y s  I u n d e r s t a n d  
a r e  n o t e d  in s o m e  c o r p o r a t i o n s ,  b u t  I t h i n k  t h e  a t t o r n e y s  
p r o b a b l y  h a v e  i n s u r a n c e  to cover a n y  l i a b i l i t y ,  b u t  s o m e  of the 
o t h e r  a r e a s  I've m e n t i o n e d  m a y  n o t  be a w a r e  of t h i s  i n s u r a n c e .  
B u t  i t ' s  m y  u n d e r s t a n d i n g  the bill r e a d s  t h a t  e v e n  t h e s e  p e o p l e  
c o u l d  be l i a b l e  a t  a l a t e r  date for s o m e  of the l i a b i l i t i e s  of a 
c o r p o r a t i o n  t h a t  w e n t  bad.

B L O C K :  R e p r e s e n t a t i v e  C o w d e r y ,  I t h i n k  t h a t ' s  one of 
the p o i n t s  I a m  t r y i n g  to m a k e  is t h a t  I t h i n k  t h e r e  is a lot of 
p e o p l e  w h o  a r e  m a y b e  s l e e p i n g  in b l i s s  w i t h  r e s p e c t  to t h i s  and 
w i l l  s o m e  d a y  w a k e  u p  to the fact t h a t  t h e y  h a v e  e x p o s u r e s  they 
d i d n ' t  k n o w  t h e y  had. But that m a y  n o t  be bad. I a m  n o t  saying 
t h a t  t h e  p r o p o s i t i o n  t h a t  o f f i c e r s  a n d  d i r e c t o r s  s h o u l d n ' t  s t and 
b e h i n d  t h e i r  a c t i o n s .  T h a t  m a y b e  a v a l i d  p u b l i c  p o l i c y .  I am 
n o t  s a y i n g  it is or is not. W h a t  I a m  s a y i n g  is I d o n ' t  think 
to o  m a n y  p e o p l e  a r e  a w a r e  that t h a t ' s  w h a t  y o u ' r e  t a l k i n g  about. 
N u m b e r  one. A n d  n u m b e r  two I t h ink w e  n e e d  to go  b e y o n d  ju s t  the 
c o n s i d e r a t i o n  of do we  n e e d  m o r e  p r o t e c t i o n  for c r e d i t o r s  and 
l e s s  p r o t e c t i o n  for t h e  c o r p o r a t e  e n t r e p r e n e u r s  a n d  c o n s i d e r  wh a t  
c o u l d  be the i m p a c t  o n c e  e v e r y b o d y  u n d e r s t a n d s  t h i s  a n d  g e t t i n g  
p e o p l e  to go  i n t o  b u s i n e s s  and i n v o l v e  t h e m s e l v e s  in b u s i n e s s  
e n t e r p r i s e .  L e t  m e  a d d  one f u r t h e r  point, s i n c e  y o u  I think? 
p e r h a p s ,  s o m e w h a t  a c c i d e n t a l l y  t o u c h e d  m e  in a s o f t  s p o t  w h e n  you 
m e n t i o n e d  i n s u r a n c e .  I do not b e l i e v e  at  t h e  p r e s e n t  time, 
c e r t a i n l y  u n d e r  m o s t  o f f i c e r s  a n d  d i r e c t o r s  p o l i c i e s ,  a n d  once 
t h i s  b i l l  w e r e  c h a n g e d  I a m  c e r t a i n  t h e r e  w o u l d  be a m e n d m e n t s  to 
th e  p o l i c i e s  to ta l k  a b o u t  the e x p o s u r e  of th i s  p a r t i c u l a r  type 
of e x p o s u r e .  T h a t ' s  n o t  to say t h a t  I c a n  t e l l  y o u  w e  can ma k e  
a n y t h i n g  i n s u r a b l e .  S o m e  of the m o r e ,  I a m  l o o k i n g  a r o u n d  I 
t h i n k  J o e  y o u  w e r e  the o n l y  one w h o  w a s  h e r e  in t h o s e  days, we 
m a d e  a l o t  of u n i n s u r a b l e  things i n s u r a b l e .  A n d  t h i s  m i g h t  be 
o n e  of them. But a s  a g e n e r a l  p r o p o s i t i o n ,  I d o n ' t  t h ink it's 
c o n t e m p l a t e d  in the r i s k  that for E & 0 p r o t e c t i o n  for o f f i c e r s  
a n d  d i r e c t o r s .



U E H L I N G : T h a n k  you, Mr. C h a i r m a n .  In g o i n g  b a c k  to the 
l i a b i l i t y  q u e s t i o n  on  the d i r e c t o r s  of t h e  c o r p o r a t i o n  a n d  you 
m e n t i o n e d  a n o t h e r  p a r t y ,  the d i r e c t o r s  a n d  . . .

B L O C K :  A n d  c e r t a i n  n a m e d  o f f i c e r s .

U E H L I N G :  A n d  c e r t a i n  n a m e d  o f f i c e r s .  W h a t  a b o u t  in the 
c a s e  w h e r e  y o u  h a v e  a s i t u a t i o n  w h e r e  a c o r p o r a t i o n  is p u r p o s e l y  
b a n k r u p t  a n d  goes d o w n  the tubes, a n d  t h e n  w h e r e  is the l i a b i l i t y  
in p r e s e n t  l a w  r i g h t  n o w ?  W h o  h o l d s  t h e  l i a b i l i t y  o n  t h a t ?  Then 
t h e y  s e t  u p  a n o t h e r  c o r p o r a t i o n  a n d  t h e n  go o n  a n d  do t h i s  as a 
c h a i n  r e a c t i o n .

BL O C K :  Re p .  U e l i n g ,  y o u  m a d e  a c o m m e n t  a n d  I ' m  not 
q u i t e  s u r e  w h a t  y o u  m e a n t  by  it. I ' l l  t r y  t o  i n t e r p r e t  it w h e n  
yo u  s a i d  d e l i b e r a t e l y  b a n k r u p t ,  p u r p o s e l y  b a n k r u p t .  If y o u  are 
t a l k i n g  a b o u t  p e o p l e  w h o  v;ith i n t e n t  to d e f r a u d  c r e d i t o r s  f o r m s  a 
c o r p o r a t i o n  a n d  e i t h e r  f a i l s  to p r o p e r l y  c a p i t a l i z e  it, or 
c a p i t a l i z e s  it i n c u r s  the o b l i g a t i o n s  a n d  s t r i p s  the c a p i t a l  or 
the a s s e t s  out of it. T h e r e  are a l r e a d y  r e m e d i e s ,  the d e l i b e r a t e  
f r a u d  of a c r e d i t o r  is a l r e a d y  a c t i o n a b l e .  A n  i m p r o p e r l y  
c a p i t a l i z e d  c o r p o r a t i o n  s u b j e c t s  t h e  s t o c k h o l d e r s  of that 
c o r p o r a t i o n  to the d o c t r i n e  of p i e r c i n g  the c o r p o r a t e  v e i l  to 
r e a c h  b e h i n d  a c o r p o r a t e  s h ell a n d  g e t  at  the i n d i v i d u a l s .  So, 
if y o u ' r e  r e a l l y  t a l k i n g  a b o u t  a m a l i c i o u s  a c t  to t r y  a n d  f r aud 
the c r e d i t o r s ,  you h a v e  a l r e a d y  g o t  e x i s t i n g  ca s e  a n d  s t a t u t o r y  
l a w  to p r o t e c t  you. I t h i n k  the c o n c e r n  h e r e  is t h a t  t h i s  goes 
b e y o n d  that, a n d  w e  a r e  t a l k i n g  a b o u t  w h a t  h a p p e n s  if y o u  h a v e  a 
p r o p e r l y  c a p i t a l i z e d ,  l e g i t i m a t e l y  r u n  o p e r a t i o n  a n d  e i t h e r  at 
s o m e  p o i n t  d o w n  t h e  r o a d  t h e r e  are s o m e  s t r i p p i n g  out of a s s e t s  
or m a y b e  n o t  but s i m p l y  the c o r p o r a t i o n  is j u s t  u n s u c c e s s f u l  
b e c a u s e  of e c o n o m i c  c o n d i t i o n s  or for w h a t e v e r  o t h e r  reason. 
T h a t ' s  t h e  n e w  i m p a c t  of t h i s  bill.

U E H L I N G :  A n d  then, also, a f o l l o w  up q u e s t i o n .  The 
$ 2 5 , 0 0 0  l i a b i l i t y  q u e s t i o n ,  w h a t  a b o u t  in t h a t  case, h o w  does 
t h a t  r e l a t e  to w h a t  w e  p r e s e n t l y  h a v e  in law r i g h t  now. T h e r e  is 
not a $ 2 5 , 0 0 0  per c r e d i t o r  l i a b i l i t y  r i g h t  now, is t h a t  c o r r e c t ?

BLO C K :  W e l l ,  as I i n d i c a t e d  I t h i n k  c u r r e n t  l a w  does 
p r o v i d e  t h a t  if t h e r e  is a d e l i b e r a t e  or f r a u d u l e n t ,  y o u  know, 
f r a u d  a g a i n s t  the c r e d i t o r s ,  t h e r e  is a p r o t e c t i o n ,  but, of 
c o u r s e ,  t h e n  it is u n l i m i t e d  as to a m o u n t .  Y o u  go a f t e r  t h e m  for 
the f u l l  a m o u n t  of y o u r  o b l i g a t i o n .  For the c i r c u m s t a n c e s  th a t  I 
am  c o n c e r n e d  ab o u t ,  I d o n ' t  b e l i e v e  t h e r e  is a n y t h i n g  in the 
s t a t u t e .  T h i s  w o u l d  be the new p r o v i s i o n .  It says t h a t  these 
p a r t i c u l a r l y  s p e c i f i e d  o f f i c e r s  a n d  d i r e c t o r s  a r e  e x p o s e d  for up 
to $ 2 5 , 0 0 0  p e r  c r e d i t o r  in the e v e n t  the c o r p o r a t i o n .  Y o u  ha v e  
go t  to, a c c o r d i n g  to the s t a t u t e  t h a t ' s  p r o p o s e d  here, e x h a u s t  
the a s s e t s  of the c o r p o r a t i o n .  So i t  is n o t  r e l e v a n t  if y o u  have 
a s u c c e s s f u l  c o r p o r a t i o n .  But if the thing, the l i a b i l i t i e s
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e x c e e d  t h e  a s s e t s  a n d  y o u  p a i d  o u t  a l l  of the a s s e t s  p r o r a t a b l y  
or w h a t e v e r  o t h e r  w a y  to c r e d i t o r s  a n d  t h e r e  a r e  m o n e y s  le f t  due 
a n d  o w i n g ,  t h e n  e a c h  c r e d i t o r  w o u l d  be e n t i t l e d  to go a g a i n s t  
t h e s e  i n d i v i d u a l s  up  to  $ 2 5 , 0 0 0  a s  I r e a d  the s t a t u t e .

C O W D E R Y :  R e p .  F u rnace.

F U R N A C E :  T h a n k  you, Mr. C h a i r m a n .  I h a v e  t h r e e
q u e s t i o n s .  T h e  f i r s t  ha's to do w i t h  the s e c o n d a r y  l i a b i l i t y .  In 
y o u r  o p i n i o n ,  s h o u l d  t h a t  b e  an a v e r a g e  of $ 2 5 , 0 0 0 0  r a t h e r  t h a n  a 
per c r e d i t o r ,  is t h a t  an  a l t e r n a t i v e ?

BLOCK: W e l l ,  Rep. Fu r n a c e ,  I t h i n k  t h e  p o i n t  I ' m  m a k i n g  
is t h a t  I a m  not s u r e  the c o n c e p t  is valid, a n d  I t:.ink t h a t ' s  
w h a t  w e  w a n t  to l o o k  a t  is w h e t h e r  t h e r e  s h o u l d  be a n y  s t a t u t o r y  
e x p o s u r e  for o f f i c e r s  a n d  d i r e c t o r s  b e y o n d  o b v i o u s l y  i n  the ca s e  
t h a t  Rep. U e h l i n g  t a l k e d  about, fra u d ,  or the i n v e s t m e n t  t h a t  the 
e n t r e p r e n e u r s  p u t  i n t o  the c o r p o r a t i o n .  O n c e  y o u  get over that, 
o n c e  y o u  say it is to be the p u b l i c  p o l i c y  a n d  w h a t e v e r  it m a y
c o s t  in b u s i n e s s  i m p a c t  t h a t  w e  a r e  g o i n g  to m a k e  o f f i c e r s  a n d
d i r e c t o r s  r e s p o n s i b l e ,  t h e n  you a r e  o n l y  b a l k i n g  a b o u t  how much. 
I h a v e n ' t  r e a l l y  t h o u g h t  o u t  the r i g h t  w a y  to do that, th i s  m a y  
be as g o o d  as any.

F U R N A C E :  T h e  s e c o n d  q u e s t i o n ,  o f t e n  t i m e s  w e  say if
i t ' s  not broke, d o n ' t  fix it. In y o u r  o p i n i o n ,  is the p r e s e n t
c o d e  b r o k e ?

BLOCK: I ' v e  g o t  two a n s w e r s  to that. G u e s s  t h a t ' s  w h y  
I a m  a lawyer. O n e  a n s w e r  is no, i t ' s  n o t  b r o k e  in the s e n s e
t h a t  if y o u  look o u t s i d e  y o u  c a n  see the S t a t e  of A l a s k a  is
f i l l e d  w i t h  b u s i n e s s  e n t e r p r i s e s  th a t  a r e  o p e r a t i n g
s u c c e s s f u l l y .  C o r p o r a t i o n s  are b e i n g  f o r m e d  a n d  b u s i n e s s  g o i n g  
on all in the c o n t e x t  of our e x i s t i n g  code. So in th a t  s e n s e  I 
d o n ' t  see a b u r n i n g  n e e d  to j u m p  in a n d  c h a n g e  the law. I do 
h a v e  to a c k n o w l e d g e ,  h o w e v e r ,  t h a t  o u r  l a w  is l i k e  so m a n y  of our 
codes, w e  j u s t  k i n d  of l i f t e d  out of a n o t h e r  s t a t e  a n d  p l u n k e d  it 
in h e r e  w i t h o u t  a w h o l e  l o t  of t h o u g h t  a s  to w h a t  it m e a n s  in the 
S t a t e  of A l a s k a .  T h e r e  are a lot of t h i n g s  in our c o d e  that, y o u
know, h a v i n g  w o r k e d  w i t h  it, I f i n d  a r e  d i f f i c u l t  to i n t e r p r e t
a n d  w o r k  w i t h .  A n d  I w o u l d  say t h a t  it is a p p r o p r i a t e  t h a t  our
c o d e  be r e v i e w e d ,  m o d e r n i z e d ,  m a d e  r e l e v a n t  to t h e  e c o n o m i c
c o n d i t i o n s  in our state, so I c e r t a i n l y  d o n ' t  o p p o s e  the e f f o r t  
g o i n g  f o r w a r d .  My c o n c e r n  i s n ' t  t h a t  w e  n o t  r e v i e w  our code,
o n l y  t h a t  w e  c o n s i d e r  w h a t  the s u b s t a n t i v e  c h a n g e s  m e a n  to the 
b u s i n e s s  c o m m u n i t y .

F U R N A C E :  T h e  l a s t  q u e s t i o n ,  Mr. C h a i r m a n ,  a n d  a s k i n g  an 
o p i n i o n .  1 a g r e e  t h a t  t h i s  c o d e  r e v i s i o n  h a s  a s i g n i f i c a n t  
i m p act, p h i l o s o p h i c a l l y ,  o n  c o m m e r c e  in the S t a t e  of A l a s k a .  In 
t h a t  light, in y o u r  o p i n i o n ,  h o w  to we b e t t e r  i n v o l v e  the
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b u s i n e s s  c o m m u n i t y  in u n d e r s t a n d i n g  t h e  v a r i o u s  i m p l i c a t i o n s  of 
t h i s  b i l l ?

BL O C K :  W e l l ,  t h a t ' s  p e r h a p s  the m o s t  f a i r  q u e s t i o n  a n d  
m o s t  d i f f i c u l t  to a n s w e r .  I do k n o w  t h e r e  h a s  b e e n  a v e r y  
a f f i r m a t i v e  e f f o r t  by the c o d e  r e v i s i o n  c o m m i s s i o n  a n d  
p a r t i c u l a r l y  P r o f e s s o r  F e s s l e r  to r e a c h  o u t  a n d  e x p l a i n  t h e  
bill. I k n o w  that h e  h a s  g i v e n  a n u m b e r  of s e m i n a r s  a n d  
c o n t i n u i n g  l e g a l  e d u c a t i o n  p r e s e n t a t i o n s  to the bar, so t h a t  m o s t  
l a w y e r s  o u g h t  to be a w a r e  of it, a n d  h o p e f u l l y  l a w y e r s
r e p r e s e n t i n g  b u s i n e s s  c l i e n t s  w i l l  be p a s s i n g  t h a t  i n f o r m a t i o n  
b a c k  to t h e i r  c l i e n t s .  I do n o t  k n o w  t h a t  t h e r e  h a s  b e e n  a n
e q u a l  e f f o r t  in the n o n - b a r  b u s i n e s s  c o m m u n i t y .  Now, I a m  aw a r e ,  
for e x a m p l e ,  I saw a b u l l e t i n  i s s u e d  by the A l a s k a  S t a t e  C h a m b e r  
of C o m m e r c e  v e r y  r e c e n t l y  b r i n g i n g  the a t t e n t i o n  of its
m e m b e r s h i p  to the e x i s t e n c e  of t h i s  bill. But a s  fa*- as a l o t  of 
e d u c a t i o n ,  I a m  r e a l l y  n o t  s u r e  w h a t ' s  g o i n g  on. I h a v e  to say, 
Rep. F u r n a c e ,  the r e s p o n s i b i l i t y  of t h e  c h a m b e r s  of c o m m e r c e  a n d  
the b u s i n e s s  grou p s ,  a n d  the, y o u  m i g h t  say, the s p e c i a l  t r a d e  
a s s o c i a t i o n s  to dig in a n d  l e a r n  t h e s e  t h i ngs. I d o n ' t  k n o w  h o w  
m u c h  m o r e  the l e g i s l a t u r e  can do. I k n o w  y o u ' v e  run a d s  a n d  o n e  
t h i n g  a n d  a n o t h e r  l e t t i n g  p e o p l e  k n o w  of th i s  g o i n g  on, b u t
n o n e t h e l e s s ,  I s t i l l  t h i n k  y o u  m a y  h a v e  to r e a c h  o u t  a l i t t l e
m o r e  a n d  m a k e  sure y o u  a r e  g e t t i n g  a tr u e  s t u d y  of w h a t  the
i m p a c t  is on  the b u s i n e s s  c o m m u n i t y .  B e y o n d  t h a t  I ' m  n o t  su r e  I
c a n  g i v e  y o u  a d e f i n i t i v e  a n s wer.

F U R N A C E :  G ood. T h a n k  you, Mr. Bl o c k .  Mr. C h a i r m a n ,  I 
t h i n k  Mr. B l o c k  has m a d e  a v e r y  v a l i d  p o i n t .  P e r h a p s  w h a t  w e  
s h o u l d  do is h o l d  a t e l e c o n f e r e n c e  s p e c i f i c a l l y  w i t h  c h a m b e r s  of 
c o m m e r c e  t h r o u g h o u t  the S t a t e  of Alaska.. T h a t ' s  p r o b a b l y  o n e  of 
t he m o s t  d i r e c t  w a y s  t h a t  w e  can i n v o l v e  the b u s i n e s s  p e r s o n s .  I 
a m  c o n c e r n e d  a b o u t  th i s  h e r e  today.

C O W D E R Y :  I h a v e  one q u e s t i o n  to t o u c h  on a n d  t h e n  I'11,- 
Rep. P u s s e l l  h a s  s o m e  q u e s t i o n s  too. Y o u  t o u c h e d  o n  a n  a r e a  
t h e r e  it s e e m s  to m e  t h a t  d i r e c t o r s ,  p r e s e n t  day d i r e c t o r s  or 
p a s t  d i r e c t o r s ,  c o u l d  o b l i g a t e  a c o m p a n y  a n d  t h e n  to a p o i n t  
w h e r e  m a y b e  it p r o v e d  to be a f i n a n c i a l ,  real d i f f i c u l t  for the 
c o m p a n y ,  a n d  t h e n  the d i r e c t o r s  c o u l d  l e a v e  a n d  n e w  d i r e c t o r s  
c o m e  in. It is my u n d e r s t a n d i n g  t h a t  t h i s  b i l l  w o u l d ,  the n e w  
d i r e c t o r s  ' w o u l d  a s s u m e  l i a b i l i t i e s ,  is t h a t  y o u r  
i n t e r e p r e t a t i o n ?

B L O C K :  I ' m  n o t  su r e  t h a t  t h a t ' s  the c o r r e c t
i n t e r p r e t a t i o n .  I a m  n o t  s u r e  I c o u l d  t e l l  y o u  w h a t  the c o r r e c t  
i n t e r p r e t a t i o n  is as I re a d  the s t a t u t e .  It s a y s  is l i a b l e  f* r 
m a t e r i a l s ,  g o o d s  a n d  s e r v i c e s  p r o v i d e d  to the c o r p o r a t i o n  at ,.e 
t i m e  t h e y  w e r e  in o f f i c e .  I think, it's n o t  the e x a c t  w o r d i n g ,  
but e s s e n t i a l l y  the t h r u s t .  How t h a t  w o u l d  be i n t e r p r e t e d  in 
p r a c t i c a l  fact w h e n  g e n e r a l l y  cash f l o w  g o e s  to pay the o l d e s t
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d e b t s .  I ' m  n o t  too sure. But, ag a i n ,  t h a t ' s  o n e  of t h e  t h i n g s  
t h a t  n e e d s  to be t h o u g h t  out.

C O W D E R Y :  A  q u e s t i o n  t h a t  p o s s i b l y  a d i r e c t o r  c o u l d
o r d e r  s o m e t h i n g  t h a t  w o u l d n ' t  be d e l i v e r e d  for a y e a r  or two or 
l a t e r ,  a n d  I w a s  w o n d e r i n g  t h a t  a t  t h e  t i m e  of the d e l i v e r y  if 
t h e  l i a b i l i t y  w a s ,  t h e  c o m m i t m e n t  w a s  m a d e  e a r l i e r ,  b u t  the t i m e  
of d e l i v e r y  w o u l d  t h e  l i a b i l i t y  i n c u r  a t  t h a t  time, a n d  I w a s  
j u s t  w o n d e r i n g  if t h a t  w o u l d  b e  a g r e y  a r e a  in y o u r  o p i n i o n ?

BLOCK: W e l l ,  t h e  m o s t  I c o u l d  say to that, Rep.
C o w d e r y ,  is it w o u l d  b e  a g r e y  a rea. P r o b a b l y  i t ' s  m o r e  g r e y  in 
m y  m i n d  t h a n  it m a y  be in P r o f e s s o r  F e s s l e r ' s  or in the co d e  
c o m m i s s i o n ' s  m i nd. T h e y  m a y  b e  a b l e  to s p e c i f i c a l l y  a d d r e s s  
t hat. I ' m  n o t  s u r e  I k n o w  t h e  a n s w e r .

C O W D E R Y :  Than!; yo u .  Rep. B u s s e l l .

B U S S E L L :  T h a n k  yo u ,  Mr. C h a i r m a n .  A r e  t h e r e  m e m b e r s  of 
t h e  J u d i c i a r y  C o m m i t t e e  t h a t  w i s h  to a s k  Mr. B l o c k  a q u e s t i o n ?  
Rep. W e n d t e .

W E N D T E :  T h a n k  you, Mr. C h a i r m a n .  I g a t h e r  f r o m  your 
t e s t i m o n y  y o u  s e e m  to e m p h a s i z e  two m a i n  p o i n t s  in t e r m s  of w h a t  
y o u  c a l l  s i g n i f i c a n t  or s u b s t a n t i v e  c h a n g e s  in l e g i s l a t i o n .  O n e  
b e i n g  t h a t  t h e r e  w i l l  be s u b s t a n t i a ]  a d d i t i o n a l  l e g a l  w o r k  in 
t e r m s  of i m p a c t  on a n y  c o r p o r a t i o n  a n d  s e c o n d l y ,  y o u  p a r t i c u l a r l y  
f o c u s e d  o n  the l i a b i l i t y  b e t w e e n  c l a s s e s  of p e o p l e ,  p a r t i c u l a r l y  
th e  i m p a c t  on d i r e c t o r s .  T h o s e  a r e  the o n l y  two s i g n i f i c a n t  
c h a n g e s  in th i s  d o c u m e n t ?

B L O C K :  Oh, no, sir. T h e y  a r e  not. W h a t  I t r i e d  to do 
w a s  s o r t  of c l a s s i f y  the c h a n g e s ,  b u t  n o t  to d e l i n e a t e  them, g i v e  
s o m e  e x a m p l e s .  T h e r e  a r e  o t h e r  c h a n g e s .  A n o t h e r  v e r y  
s i g n i f i c a n t  a r e a  of c h a n g e  is the a u t h o r i t y  to p a y  d i v i d e n d s ,  to 
d i s t r i b u t e  c o r p o r a t e  a s s e t s  to the s t o c k h o l d e r s .  T h e r e  is a 
s i g n i f i c a n t  c h a n g e  in that. T h e r e  is a l s o  a s i g n i f i c a n t  c h a n g e  
w h i c h ,  i n c i d e n t a l l y ,  m a y  be an a p p r o p r i a t e  a n d  b e n e f i c i a l  change, 
I d o n ' t  know, b u t  i- n e e d s  to be t h o u g h t  out. In b r i n g i n g  the 
c o r p o r a t i o n  co d e  p r o v i s i o n s  for c l a s s i f i c a t i o n  of e q u i t y  a c c o u n t s  
m o r e  up  to the w a y  t h a t  the g e n e r a l l y  a c c e p t e d  a c c o u n t i n g  
p r o c e d u r e s  w o u l d  c h o o s e  to h a v e  t h o s e  e q u i t y  a c c o u n t s  r e l e c t e d .  
A n d  as I s a y  t h e r e  m a y  be a b e n e f i c i a l  c h a n g e  in the c o d e  to do 
that, but it is a s i g n i f i c a n t  a n d  s u b s t a n t i v e  c h a n g e  a n d  in so 
do i n g ,  it c h a n g e s  to s o m e  d e g r e e  the p e r m i s s i b l e  o p p o r t u n i t i e s  in 
w h i c h  to d i s t r i b u t e  a s s e t s  or p r o f i t s  to s t o c k h o l d e r s .  So t h e r e  
is a s u b s t a n t i v e  c h a n g e  there. I'd h a v e  to tell y o u  t h a t  I n a v e  
n o t  c o m p l e t e l y  a n a l y z e d  t h i s  to e x a c t l y  see w h a t  the true i m p a c t  
is, b e c a u s e  I t h i n k  in o r d e r  to u n d e r s t a n d  it I n e e d  to sit do w n  
w i t h  an a c c o u n t a n t  a n d  u n d e r s t a n d  h o w  t h e y  i n t e r p r e t  it, w h i c h  I 
h a v e n ' t  d o n e  a n d  one of the t h i n g s  I t h i n k  w o u l d  be p a r t  of our
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s t u d y  in u n d e r s t a n d i n g  t h e  e c o n o m i c  i m p a c t  of this. B u t  I t h i n k  
t h a t ' s  a s u b s t a n t i v e  a r e a  I d i d n ' t  m e n t i o n  b e f o r e .

W E N D T E :  In the a r e a  of d i r e c t o r  a n d  o f f i c e r  l i a b i l i t y ,  
a r e  t h e r e  m a j o r  p r o b l e m s  in l i t i g a t i o n  in the s t a t e  r i g h t  n o w  
that h a s  e i t h e r  n o t  b e e n  a c c o m m o d a t e d  b y  the c o u r t  or i n d i c a t e  
t h e r e  is n e e d  to c o r r e c t  s t a t u t e s ?  A r e  t h e r e  m a j o r  c h a n g e s  or 
v o l u m e s  of t h ose t y p e s  o_£ c a s e s  w i t h i n  the c o u r t  s y s t e m  in A l a s k a  
r i g h t  n o w ?  I g u e s s  w h a t  I a m  t r y i n g  to g e t  a t  is it b r o k e n  . . .

BLOCK: A r e  y o u  a s k i n g  m e  a r e  t h e r e  a p l e t h o r a  of E & 0 
c a s e s  a g a i n s t  o f f i c e r s  a n d  d i r e c t o r s  in the S t a t e  of A l a s k a ?  I 
g u e s s  I ' d  h a v e  to say I d o n ' t  k n o w  w h e t h e r  t h e r e  a r e  or a r e  not. 
I a m  n o t  a w a r e  of them, b u t  t h e r e  c o u l d  w e l l  be s o m e  t h a t  I a m  
u n f a m i l i a r  with.

W E N D T E :  T h e  bar tr.rough y o u r  t a s k  f o r c e  i n d i c a t e s  t h a t  
t h e y  n e e d  m o r e  t i m e  to . . . w h e n  do y o u  e x p e c t  to c o m p l e t e
that,

B LOCK: It is m y  e x p e c t a t i o n  w e  h a v e  s c h e d u l e d  our w o r k  
a c t i v i t i e s  so w e  c o u l d  h a v e  o u r  i m p a c t  r e p o r t  b a c k  to y o u  in 
a b o u t  30 days.

W E N D T E :  Y o u  a r e  a w a r e ,  of c o u r s e ,  this b ‘11 w a s
i n t r o d u c e d  ten m o n t h s  ago i n  A p r i l  of l a s t  y e a r .  C ’ven  the 
r e s p o n s i b i l i t y  of t h e  bar to t h e i r  c l i e n t s  a n d  I g u e s s  the 
r e l a t i o n s h i p  b e t w e e n  the bar a n d  t h e  st a t e ,  t h a t  h a s  n o t  p r o v i d e d  
e n o u g h  t i m e  for r e v i e w ?

BL O C K *  I am  not, I d o n ' t  w i s h  to try to e i t h e r  e x p l a i n  
or try to a p o l o g i z e  for the r e s p o n s i v e n e s s  of the bar. I w o u l d  
h a v e  h o p e d  t h a t  the bar a s s o c i a t i o n  w o u l d  h a v e  t a k e n  a m o r e  e a r l y  
l o o k  at this, a n d  i n d e e d  t r i e d  to g e t  a b e t t e r  u n d e r s t a n d i n g  of 
it by i n v i t i n g  P r o f e s s o r  F e s s l e r  to c o n d u c t  c o n t i n u i n g  l e g a l  
e d u c a t i o n  p r o g r a m  for the b u s i n e s s  l a w  s e c t i o n  I g u e s s  i t ' s  a b o u t  
a y e a r  ago. So w e  h a v e  b e e n  s t u d y i n g  it, b u t  c e r t a i n l y  n o t  
d i r e c t i n g  it t o w a r d  l e g i s l a t i v e  a c t i o n ,  a n d  p e r h a p s  w e  s h o u l d  
h a v e  been. A s  far as our ta s k  f o r c e  is c o n c e r n e d ,  our task f o r c e  
o n l y  c a m e  in t o  e x i s t e n c e  as I s a y  a b o u t  a w eek, w e e k  a n d  a h a l f  
ago, in r e s p o n s e  to r e c o g n i t i o n  t h a t  the l e g i s l a t u r e  w a s  j u s t  now 
b e c o m i n g  c o n c e r n e d  w i t h  the bill.

W E N D T E :  Y o u  s e e m  to e n d o r s e  the c o n c e p t  of the code 
r e v i s i o n  p r o c e s s  in t e r m s  of r e v i e w i n g  the s t a t u t e s  to b r i n g  t h e m  
i n t o  c o n f o r m i t y  w i t h  the r e a l i t y  of the state. O n e  o t h e r  a c t i o n  
to th i s  b i l l  m a y  be to j u s t  d u m p  t h i s  w h o l e  t h i n g  a n d  t h e n  try 
a n d  c r a c k  i n d i v i d u a l  p r o b l e m s ,  p i e c e m e a l  , . . W o u l d  y o u  s u g g e s t  
t h a t ?
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B L O C K :  W e l l ,  I n e i t h e r  e n d o r s e  nor o p p o s e  or u n e n d o r s e  
the c o d e  r e v i s i o n  c o n c e p t .  T h a t  is a w a y  t o  m a k e  a c o m p r e h e n s i v e  
r e v i s i o n  of a m a j o r  s t a t u t e  su c h  as t h e  c o r p o r a t i o n  code. I a m  
of the v i e w  t h a t  it is p r o b a b l y  a n  a p p r o p r i a t e  t i m e  for the 
c o r p o r a t i o n s  co d e  as w e l l  as o t h e r  c o d e s  in our s t a t u t e s  to 
r e c e i v e  a w h o l e s a l e  r e v i e w ,  a n d  I a m  n o t  s u g g e s t i n g  t h a t  w e  o u g h t  
to j u s t  s c r a p  t h i s  bill. T h e r e  is a t r e m e n d o u s  a m o u n t  of w o r k  
i n v o l v e d  i n  p u t t i n g  t h i s  t o g e t h e r .  A  l o t  of v e r y  c a r e f u l  t h o u g h t  
a n d  b a l l  c o r p o r a t i o n o f  i d e a s  f r o m  n u m e r o u s  o t h e r  s t a t e s  w h i c h  
h a v e  s t u d i e d  a l o t  of t h e s e  o t h e r  i s s u e s  a n d  I d o n ' t  t h i n k  t h a t  
s h o u l d  be w a s t e d .  A n d  I a m  n o t  a r g u i n g  t h a t  w e  o u g h t  to s c r a p  
the bill, nor a m  I s u g g e s t i n g  l e t ' s  t a k e  o u t  the i m p o r t a n t  p o i n t s  
a n d  p i e c e m e a l  c h a n g e s  t h r o u g h o u t  t h e  e x i s t i n g  c o r p o r a t i o n s  code. 
It m a y  be  a p p r o p r i a t e  to s t a r t  over. My o n l y  s u g g e s t i o n  to t h i s  
c o m m i t t e e  is t h a t  t h i s  g o e s  b e y o n d  j u s t  l a n g u a g e  a n d  
o r g a n i z a t i o n a l  c h a n g e s  a n d  m o d e r n i z a t i o n ,  it m a k e s  s o m e  
s i g n i f i c a n t  s u b s t a n t i v e  c h a n g e s ,  a n d  w e  n e e d  to be c a r e f u l  t h a t  
w e  k n o w  w h a t  t h o s e  a r e  a n d  w h a t  t h e  i m p a c t  of t h a t  is b e f o r e  w e  
a d o p t  them. T h a t ' s  m y  o n l y  point.

W E N D T E :  In r e g a r d  to p r o c e s s  a n d  n e e d  for a d d i t i o n a l  
r e v i e w ,  S h o u l d  w e  s u p p o s e  that I p i c k  up  m y  c h a m b e r  of c o m m e r c e  
b u l l e t i n  Ind it m e n t i o n s  a page, a b i l l  of t h i s  m a g n i t u d e ,  150, 
160 pa g e s ,  is it l i k e l y  t h a t  t h a t  b u s i n e s s m a n  is g o i n g  to call 
h i s  a t t o r n e y  to r e v i e w ?  Is it the n o r m a l  b u s i n e s s m a n  c o r p o r a t e  
b u s i n e s s m a n  to sit d o w n  a n d  t h e n  r e l y  on h i s  a t t o r n e y  to a d d r e s s  
t h i s  i s s u e ?

B L O C K :  My s u s p i c i o n  is, Rep. W e n d t e ,  he w o u l d  p r o b a b l y  
do n e i t h e r .  He w o u l d  be o v e r a w e d  b y  the n u m b e r  of p a g e s  a n d  say 
s o m e b o d y  e l s e  m u s t  be t a k i n g  c a r e  of this. I t h ink t h a t ' s  
u n f o r t u n a t e ,  but I t h i n k  it ' s  the fact. I d o n ' t  t h i n k  y o u  can 
e x p e c t  nor do y o u  really, w o u l d  it be a p p r o p r i a t e  for the p e o p l e  
e n g a g e d  i n  b u s i n e s s  e n t e r p r i s e s  say to sit down a n d  do a c a r e f u l  
a n a l y s i s  of th i s  bill. I do t h i n k  r e ' s  i m p o r t a n t  t h a t  th e y  
u n d e r s t a n d  w h a t  the s i g n i f i c a n t ,  s u b s t a n t i v e  i m p a c t  is o n  t h eir 
b u s i n e s s ,  a n d  p e r h a p s  a d d r e s s  t h a t  in a g e n e r a l  way. B e y o n d  
that, I t h i n k  y o u  a r e  g o i n g  to h a v e  to l o o k  to the t e c h n i c i a n s  
for g u i d a n c e .

W E N D T E :  W i t h  y o u r  b a c k g r o u n d ,  for the m o s t  p a r t  a r e  
s m a l l  c o r p o r a t i o n s  in t h i s  s t a t e  a b l e  to g e t  e r r o r s  a n d  o m i s s i o n s  
i n s u r a n c e ?

BL O C K :  I w o u l d  v e n t u r e  to say t h a t  the s m a l l  the
c o r p o r a t i o n  the l e s s  n e c e s s i t y  t h e r e  is for it. 1 w o u l d  i m a g i n e  
f e w  c o r p o r a t i o n s  f e w  c o r p o r a t i o n s  e v e n  try to g e t  it, a few
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s m a l l  c o r p o r a t i o n s  try to g e t  it. It is v e r y  e x p e n s i v e  and
r e a l l y  its p r e d o m i n a n t  f u n c t i o n s  is to p r o t e c t  o f f i c e r s ,
p r i m a r i l y  d i r e c t o r s ,  o f f i c e r s  a n d  d i r e c t o r s  f r o m  a c t i o n s  b r o u g h t  
by  d i s s i d e n t  s t o c k h o l d e r s ,  a n d  g e n e r a l l y  w h e r e  y o u  h a v e  a f a m i l y  
h e l d  or m o d e s t  si z e  c o r p o r a t i o n ,  or a c o r p o r a t i o n  w i t h  p e o p l e  w h o  
k n o w  o n e  a n o t h e r ,  y o u  g e n e r a l l y  j u s t  a s s u m e  t h a t  risk.

W E N D T E :  In -your j u d g m e n t ,  w o u l d  m o s t  of the
c o r p o r a t i o n s  in t h e  s t a t e  o t h e r  t h a n  the m a j o r  c o r p o r a t i o n s  be 
a b l e  to o b t a i n  c o v e r a g e  to c o v e r  the t y p e  of l i a b i l i t y  y o u  h a v e  
a d d r e s s e d  to t h i s  l e g i s l a t u r e ?

BLOCK: W o u l d  m o s t  of t h e m  be a b l e  to? W e l l ,  I a m
t r y i n g  to f i n d  a n  a n a l o g y  to a n o t h e r  c o v e r a g e  t h a t  m a y  be u s e f u l  
h e r e .  I w o u l d  s u p p o s e  w h a t  y o u  a r e  t a l k i n g  a b o u t  h e r e  is the 
k i n d  of e x p o s u r e ,  p r o b a b l y  t h e  m o s t  a n a l o g o u s  e x p o s u r e  w o u l d  be 
s u r e t y  a n d  p e r f o r m a n c e  b o n d i n g  of c o n t r a c t o r s .  R e a l l y  w h a t  y o u  
a r e  t a l k i n g  a b o u t  is a m a n a g e m e n t  a n d  c r e d i t  risk. A n d  y o u  are 
i n d e m n i f y i n g  w h o e v e r  p r o v i d e s  the i n s u r a n c e  is i n d e m n i f y i n g  the 
i n s u r e d  t h a t  all of the b i l l s  are g o i n g  to g e t  paid. A n d  I g u e s s  
the m o s t  a n a l o g o u s  e x i s t i n g  i n s u r a n c e  w o u l d  be p e r f o r m a n c e  a n d  
p a y m e n t  b o n d i n g .  A n d  y o u  s h o u l d  be p r e t t y  f a m i l i a r  w i t h  w h o  h a s  
that, its a v a i l a b i l i t y  a n d  its c o s t s  a n d  c o m p l i c a t i o n s .  A n d  it's 
n o t  r e a d i l y  a v a i l a b l e  a n d  o n l y  c e r t a i n  p e o p l e  can get it a n d  o n l y  
a f t e r  a v e r y  l e n g t h y  q u a l i f i c a t i o n  p r o c e s s .

W E N D T E :  I h a v e  a n u m b e r  of o t h e r  q u e s t i o n s  a n d  I t h i n k
w e  are p r o b a b l y  g o i n g  to find, Mr. C h a i r m a n ,  t h a t  w i t h  all t h e s e
w i t n e s s e s  w e  are g o i n g  to c o v e r  t h e m  t o d a y  . . .

B U S S E L L :  T h a n k  you, Rep. W e n d t e .  P a r t i c u l a r l y  in l i g h t
of Mr. B l o c k ' s  s t a t e m e n t  t h a t  h e ' s  h e a d i n g  the ta s k  f o r c e  t h a t ' s
g o i n g  to gi v e  a r e p o r t  h e r e  in a few days, I t h i n k  i t ' s  u n f a i r  to 
g r i l l  h i m  too m u c h  on w h a t  the ta s k  f o r c e  m a y  or m a y  not d e c i d e  
to talk to us a b o u t  the bill. Rep. Liska.

L I S K A :  Mr. B l o c k ,  a l o t  of the q u e s t i o n s  I h a d  w e r e  
p a r t i a l l y  a n s w e r e d  by the o t h e r  c o m m i t t e e .  A s  y o u  know, n o r m a l l y  
w h e n  a p i e c e  of l e g i s l a t i o n  h a s  s t a r t e d .

VO I C E :  W e  c a n ' t  h e a r  Rep. L i s k a  h e r e  in F a i r b a n k s .

B U S S E L L :  T u r n  y o u r  m i k e  on.

LISKA: Now, Mr. Block, n o r m a l l y  w h e n  a p i e c e  of
l e g i s l a t i o n  is s u b m i t t e d  for st u d y ,  a l o t  of d i f f e r e n t  p e o p l e  
h a v e  i n p u t  i n t o  it. N o w  the w a y  I r e a d  i n t o  this here, this 
a p p a r e n t l y  is d i r e c t e d  to the s m a l l  b u s i n e s s .  Y o u  k n o w  t h e r e  is 
a $ 2 5 , 0 0 0  l i a b i l i t y  on the i n s u r a n c e  a n d  so f o r t h  . . .  My  b a s i c  
q u e s t i o n  to y o u  is, y o u  m a d e  a s t a t e m e n t  th a t  w e ' d  h a v e  to c h a n g e  
t he a r t i c l e s  of i n c o r p o r a t i o n ,  a n d  I a m  n o t  g o i n g  to a s k  you 
w h a t ' s  w r o n g  w i t h  it b e c a u s e  a n y  a t t o r n e y  can c h a n g e  the l a w  of a 
c o r p o r a t i o n  if it has to be. D i s c l o s u r e  s t a t e m e n t  is a n o t h e r
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s u b j e c t  a t o g e t h e r ,  but u s u a l l y  a p u b l i c  or b u s i n e s s m a n  p l a y s  a 
m a j o r  p a r t  in i n t r o d u c i n g  or c h a n g i n g  a n y  n e w  p i e c e  of
l e g i s l a t i o n .

In y o u r  o p i n i o n ,  w h a t  d o e s  t h i s  p i e c e  of l e g i s l a t i o n  
a c t u a l l y  do? I m e a n  is it c h a n g i n g  t h a t  m u c h  to the r a d i c a l  side 
w h e r e  it ' s  g o i n g  to m a k e  it i n o p e r a t i v e ,  or a r e  w e  so far off, 
for e x a m p l e ,  f r o m  o t h e r  s t a tes. A l o t  of la w s  are b a s e d  on 
O r e g o n  law. A  lot of t h e m  h a v e  b e e n  p u t  on us u p  here, a n d  w e  
m o r e  or l e s s  h a v e  c o p i e d  them. A r e  t h e s e  o t her s t a t e s  w o r k i n g  
u n d e r  c o n c e p t s  this b i l l  a d d r e s s e s ,  a n y  w a y s  n e a r  it?

BL O C K :  Rep. Li s k a ,  I r e a l l y  t h i n k  th a t  I w o u l d  u r g e  y o u  
to p u t  t h a t  q u e s t i o n  to P r o f e s s o r  F e s s l e r  w h o  is h e r e  this 
m o r n i n g ,  b e c a u s e  t h a t  is h i s  p r o f e s s i o n  is a n a l y z i n g  w h a t ' s  g o i n g  
on in a l l  the s t a tes, a n d  he  c a n  b e t t e r  a n s w e r  the d e g r e e  to
w h i c h  t h i s  is a d e p a r t u r e  f r o m  the n o r m  in the o t h e r  states, the 
d e g r e e  to w h i c h  o t her s t a t e s  a r e  w o r k i n g  on m a k i n g  
m o d i f i c a t i o n s .  A n d  h e  s t u d i e s  it a n d  I don't. So h e ' s  the 
b e t t e r  e x p e r t  on that. My b r i e f  r e a d i n g  of his c o m m e n t a r y ,  
h o w e v e r ,  is t h a t  t h i s  is a s u b s t a n t i v e  d e p a r t u r e  f r o m  the c u r r e n t  
s t a t e  of law in m o s t  o t her states. T h e r e  m a y  be two o t h e r
s t a t e s ,  N e w  Y o r k  a n d  C a l i f o r n i a ,  w h i c h  he s u g g e s t s  are r e t h i n k i n g  
a n d  c h a n g i n g .  But, yes, t h i s  is a s u b s t a n t i v e  d e p a r t u r e  f r o m  
w h e r e  w e  a r e  in A l a s k a  a n d  a s u b s t a n t i v e  d e p a r t u r e  f r o m  w h e r e  the 
l a w  s e e m s  to be c u r r e n t l y  in m o s t  o t h e r  states, as ne a r  as I can 
tell.

B U S S E L L :  A r e  t h e r e  q u e s t i o n s  f r o m  o t h e r  J u d i c i a r y
C o m m i t t e e  m e m b e r s  of Mr. B l o c k ?  If not, all r i g h t  . . . Rep.
K o p o n e n .

K O P O N E N :  T h a n k  you, Mr. C h a i r m a n .  O n e  q u e s t i o n  or
s u g g e s t i o n .  If the ta s k  f o r c e  w e r e  to e x a m i n e  the p r o b l e m  w i t h  
c u r r e n t  s t a t u t e s  to see w h a t  so r t  of e c o n o m i c  c h i l l i n g  e f f e c t  it 
h a s  on i n v e s t m e n t s  by p a s s i v e  i n v e s t o r s  or p e o p l e  w h o  a r e  g o i n g
to be m i n o r i t y  s t o c k h o l d e r s ,  I k n o w  t h e r e  is a t e n d e n c y  for
p e o p l e  to i n v e s t  c a p i t a l  t h a t  h a s  b e e n  c r e a t e d  in A l a s k a  a n d  
i n v e s t  t h e m  in w h a t  a r e  c o n s i d e r e d  m o r e  s t a b l e  . . . [TAPE CHANGE] 
in t o  t h a t  a n d  t h a t ' s  the p r o t e c t i o n  of the m i n o r i t y  s t o c k h o l d e r ,  
the d i s p e r s i o n  of t h e i r  a s s e t s  in this c i t y  w h e r e  s t o c k h o l d e r s  up 
to 49 h a v e  b e e n  w i p e d  o u t  by the m a j o r i t y  u n d e r  p r o c e d u r e s  w h i c h  
a r e  l e g a l  u n d e r  the c u r r e n t  c o d e  a n d  w h i c h  they felt d o n ' t  gi v e  
t h e m  s u f f i c i e n t  p r o t e c t i o n .

B U S S E L L :  Is that a q u e s t i o n  or s t a t e m e n t ?

BL O C K :  W e ll, Mr. C h a i r m a n ,  I t h i n k  Rep. K o p o n e n ' s
p o i n t s  a r e  w e l l  taken, a n d  it's not the p o s i t i o n  of the task
f o r c e  t h a t  w e  w a n t  to s h o w  y o u  all the n e g a t i v e  i m p a c t s .  W e  w a n t  
to s h o w  y o u  w h a t  the e c o n o m i c  i m p a c t s  a r e  b o t h  ways, a n d  I t h ink 
the p o i n t s  r a i s e d  by h i m  a r e  v e r y  valid.
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B U S S E L L :  A r e  t h e r e  o t h e r  q u e s t i o n s  of J u d i c i a r y
C o m m i t t e e  m e m b e r s  of Mr. B l o c k ?  If not, Mr. B l o c k ,  I'd l i k e  to 
ask y o u  j u s t  o n e  or two q u e s t i o n s  in a c o m p l e t e  a n d  o t h e r  v e i n  if 
I could, a l t h o u g h  they p e r t a i n  to this. A r e  y o u  a w a r e  of the 
.membership of the A l a s k a  C o d e  R e v i e w  C o m m i s s i o n ?

B LOCK: I c a n ' t  r e c i t e  it now. I r e v i e w e d  it at one
time. I kn o w  t h a t  o n e  of its e s t e e m e d  m e m b e r s  is here, but
b e y o n d  t h a t  I a m  n o t  su r e  I kn o w  the t o t a l  c o m p o s i t i o n  of it.

B U S S E L L :  M y  r e a s o n i n g  for a s k i n g  y o u  is t h a t  y o u  a r e  an 
a c t i v e  m e m b e r  of the A l a s k a  Bar A s s o c i a t i o n ,  a n d  t h i s  c o m m i s s i o n  
d o e s  do a v a r i e t y  of things. Are y o u  a w a r e  of o t h e r  wo r k  th a t  
t h e y  h a v e  in h a n d  r i g h t  n o w  t h a t  t h e y  a r e  d o i n g ?

BLOCK: I w a s  led to b e l i e v e  t h a t  t h e r e  w a s  a n o t h e r
p r o j e c t  t h a t  t h e y  w e r e  c o n s i d e r i n g  g e t t i n g  into, but I a m  not 
s u r e  t h e y  a r e  a c t u a l l y  w o r k i n g  on it. B e y o n d  th i s  I r e a l l y  d o n ' t  
h a v e  a s p e c i f i c  k n o w l e d g e  of the a c t i v i t i e s  t h e y  a r e  e n g a g e  in.

B U S S E L L :  W e l l ,  a g a i n  b e c a u s e  of y o u r  u n i q u e  p o s i t i o n  
a s s o c i a t e d  w i t h  the bar a s s o c i a t i o n ,  I w o u l d  t h i n k  th a t  it w o u l d  
be one of the r e s p o n s i b i l i t i e s  of the c o d e  r e v i e w  c o m m i s s i o n ,  and 
s i n c e  I a m  a m e m b e r  of th a t  g r o u p  a n d  w e  h a v e n ' t  clone a v e r y  g o o d  
job of r e a c h i n g  o u t  a n d  t e l l i n g  y o u  a n d  o t h e r s  w h a t  they are 
doing. T h e y  do h a v e  a . . .  in fact, a l m o s t  e v e r y t h i n g  they do 
s e r i o u s l y  a f f e c t s  the bar a s s o c i a t i o n .  A n d  I sm  s o m e w h a t  a shamed, 
at l e a s t  on my part, of n o t  t e l l i n g  y o u  a b o u t  it. W h a t  
c o n n e c t i o n ,  or how d o e s  the A l a s k a  Bar A s s o c i a t i o n  c o n n e c t  w i t h  
ot her states' bar a s s o c i a t i o n s ?  O b v i o u s l y ,  t h i s  p r e s e n t  review, 
or t h i s  p r e s e n t  p o r t i o n  of the r e v iew, a f f e c t s  a t t o r n e y s  th a t  
p r a c t i c e  in o ther s t a t e s .  Do e s  the A l a s k a  Bar A s s o c i a t i o n  or the 
A n c h o r a g e  Bar A s s o c i a t i o n  h a v e  a n y  c o n n e c t i o n  w i t h  bar 
a s s o c i a t i o n s  in o t h e r  s t a t e s  w h o  w o u l d  be i n t i m a t e l y  i n v o l v e d  in 
e n f o r c e m e n t  or w o r k  w i t h  the code?

BLOCK: I kn o w  of no o f f i c i a l  c o n n e c t i o n  t h a t  the A l a s k a  
Bar A s s o c i a t i o n  w o u l d  h a v e  w i t h  the bar a s s o c i a t i o n s  in o ther 
states. P e r h a p s  the m o s t  e f f e c t i v e  i n t e r s t a t e  c o m m u n i c a t i o n  
w o u l d  be t h a t  you w o u l d  e x p e c t  m o s t  of the l a w y e r s  t h a t  are in 
the b u s i n e s s  law s e c t i o n ,  for e x a m p l e ,  w h i c h  is p e r h a p s  the 
s e c t i o n  m o s t  a f f e c t e d  by this. T h e  b u s i n e s s  law s e c t i o n  of the 
A l a s k a  B a r  are u n d o u b t e d l y  a l s o  m e m b e r s  of the b u s i n e s s  or 
c o r p o r a t e  law s e c t i o n  of the A m e r i c a n  Bar A s s o c i a t i o n .  A n d  in 
that w a y  c o u l d  c o m m u n i c a t e  b a c k  a n d  f o r t h  w i t h  t h e i r  c o u n t e r p a r t s  
in o t h e r  states.

N o w  I a c t u a l l y  w o u l d  ask t h a t  y o u  a d d r e s s  th a t  to Mr. 
K e l l y  w h o  is c h a i r m a n  of the b u s i n e s s  law s e c t i o n  t h i s  year. He 
m a y  k n o w  of m o r e  c o n n e c t i o n s  w i t h  o t h e r  s t a t e s  t h a n  I a m  f a m i l i a r  
w ith.

B U S S E L L :  T h a n k  you. I d i d n ' t  m e a n  to p u t  y o u  on the



s p o t  there, I j u s t  w a n t e d  to k n o w  b e c a u s e  as y o u  w e r e  s p e a k i n g  it 
c a m e  to m y  m i n d .  A n d  t h a t ' s  w h a t  h a p p e n s ,  of c o u r s e ,  w h e n  y o u  
g e t  s e c t i o n s  of s t a t e  g o v e r n m e n t  l i k e  the c o d e  r e v i e w  c o m m i s s i o n  
t h a t  a r e  off on a tangent: of t h eir own, l a r g e l y  r e m o v e d  n o t  o n l y  
f r o m  y o u  folks, b u t  r e m o v e d  f r o m  the l e g i s l a t u r e  too. A n d  I 
p e r s o n a l l y  a m  o p p o s e d  to that ki n d  of t h i n g  a n d  t h i n k  th i s  s h o u l d  
h a v e  b e e n  a m a t t e r  d o n e  by y o u  f o l k s  w i t h  l e g i s l a t o r s  i n s t e a d  of 
t h e  v/ay is w a s  h a n d l e d .  A n d  I w i l l  i m m e d i a t e l y  a s  t h e  J u d i c i a r y  
c h a i r m a n  e m b a r k  on a p r o g r a m  of l e t t i n g  o t h e r  bar a s s o c i a t i o n s  
a c r o s s  the c o u n t r y  k n o w  w h a t ' s  h a p p e n e d  h e r e  so w e  c a n  g e t  t heir 
v e r y  v a l u a b l e  input.

C O W D E R Y :  Rep. R i n g s t a d .

R I N G S T A D :  I ' v e  g o t  a q u e s t i o n  for Mr. B l o c k  if I could,
p l e a s e .

C O W D E R Y : Yes, John, we h a v e  a b o u t  t e n  w i t n e s s e s  so if 
y o u  c o u l d  k e e p  t h a t  in mind.

R I N G S T A D :  Mr. Block, if I u n d e r s t a n d  y o u  c o r r e c t l y  in 
y o u r  s a y i n g  t h a t  y o u  feel th a t  m o s t  of th i s  i s n ' t  a real i m m i n e n t  
p r o b l e m  and w e  s h o u l d  p r o c e e d  s l o w l y  to m a k e  su r e  w e  g e t  it r i g h t  
r a t h e r  t h a n  h a v i n g  p a r t s  of t h i s  t h a t  n e e d  to be done 
i m m e d i a t e l y ?

B L O C K :  W e l l ,  I wo u l d ,  I t h i n k  Rep. B u s s e l l  sa i d
c o r r e c t l y ,  I h a t e  to p r e j u d g e  the o u t c o m e  of the task force. I 
w o u l d  say at l e a s t  for the n e x t  30 days, I'd a d o p t  t h a t  view, 
yes, sir.

R I N G S T A D :  T h a n k  you.

C O W D E R Y :  T h a n k  you, Mr. Block. Rep. W e n d t e .

W E N D T E :  A n o t h e r  q u e s t i o n  for the w i t n e s s ,  but I w o u l d  
h a v e  a q u e s t i o n  for you, Mr. C h a i r m a n .  W e  h a v e  b e e n  r e q u e s t e d  by 
the c o d e  r e v i s i o n  c o m m i s s i o n  a n d  s i n c e  the t o p i c  of o t h e r  w o r k s  
of the c o m m i s s i o n  h a s  c o m e  up, is it your i n t e n t  to n o t  p u r s u e  
the n o n p r o f i t  c o d e  r e v i s i o n ?

C O W D E R Y :  T h a t  is true. W e  h a v e  b e e n  a s k e d  to g i v e  our 
a t t e n t i o n  to th i s  a n d  t h a t ' s  our p r i m a r y  goal.

V O I C E :  For i n f o r m a t i o n  of t h o s e  p r e s e n t ,  we do h a v e
a n o t h e r  d o c u m e n t  s i m i l a r  to t h i s  on n o n p r o f i t  c o r p o r a t i o n s .  
W e ' v e  h a d  h e a r i n g s  t h r o u g h o u t  the s t a t e  a n d  t h e y  s u b s e q u e n t l y  
r e c o m m e n d e d  t h a t  w e  d r o p  t h a t  c o n s i d e r a t i o n .  But I a s s u m e  w e  can 
s e r v e  n o t i c e  t h a t  it c o m e s  back, we h a v e  m a d e  the d e c i s i o n  
a p p a r e n t l y  to n o t  p u r s u e  that, t h a t ' s  i t ' s  l i k e l y  to r a i s e  its 
h e a d  a g a i n  at s o m e  p o i n t  in time. J. a s s u m e  th a t  d o c u m e n t  w o u l d  
be a w o r k i n g  d o c u m e n t  again, a n d  it m i g h t  b e h o o v e  e v e r y o n e  h e r e  
t h a t  deal in t h a t  a r e a  to b e g i n  to lo o k  at th a t  as well.
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C O W D E R Y :  I d o n ' t  b e l i e v e  i t ' s  b e e n  r e f e r r e d  to a t  l e a s t
m y  c o m m i t t e e  yet. T h a n k  you. I'd l i k e  to ask Mr. Pa u l  K e l l y  to
c o m e  f o r w a r d .

V O I C E :  W e  h a v e  C o m m i s s i o n e r  B r o w n  here.

C O W D E R Y :  C o m m i s s i o n e r  Brown.

BR O W N :  Yes, Mr. C h a i r m a n .

C O W D E R Y :  D o e s  h e  w a n t  to t e s t i f y ,  or o b s e r v e  or w h a t ?

B R O W N :  Yes, Mr. C h a i r m a n ,  t h i s  is F r e d  Brown. I ' m  h e r e
j u s t  as a n  o b s e r v e r  as a m e m b e r  of t h e  A l a s k a  C o d e  R e v i s i o n
C o m m i s s i o n .  If a n y o n e  w i s h e s  to a d d r e s s  a n y  q u e s t i o n s  to me, m a y  
I a s s u m e  P r o f e s s o r  F e s s l e r  is a l s o  a v a i l a b l e ?

C O W D E R Y :  Yes, t h e y  a r e  in the a u d i e n c e .  C r a i g  S t o w e r s  
a n d  J o h n  A b b o t t  a n d  D a n  F e s s l e r  in the a u d i e n c e  here.

B R O W N : T h e y  a r e  p h y s i c a l l y  in J u n e a u ?

C O W D E R Y :  W e ' r e  in A n c h o r a g e .

BRO W N :  W e l l ,  I'll f i g u r e  o u t  all t h e s e  d i f f e r e n t  p l a c e s
in A l a s k a .

C O W D E R Y :  Mr. Paul Kelly.

KE L L Y :  I >;as c o n s i d e r i n g  t h e  n u m b e r  of w i t n e s s e s ,  c o u l d  
w e  go  a h e a d  a n d  t a k e  two w i t n e s s e s  a t  t h i s  t i me?

C O W D E R Y :  Yes, sure, p l e a s e  come.

KELLY: T h i s  is B r u c e  F r e n z e l  f r o m  A R CO.

B U S S E L L :  S i n c e  we  a r e  r e c o r d i n g  e l e c t r o n i c a l l y ,  th i s  
t h i n g  is b e i n g  d o n e  by t e l e c o n f e r e n c e ,  c o u l d  y o u  s t a t e  y o u  n a m e  
for t h e  r e c o r d  a n d  for t h e  c o m m i t t e e s  i n f o r m a t i o n  p r i o r  to 
p r o c e e d i n g  w i t h  r e m a r k s  on the s u b j e c t .

KE L L Y :  M y  n a m e  is Pa u l  Kelly, s p e a k i n g  this m o r n i n g  on 
b e h a l f  of the, I'm c h a i r m a n  of the b u s i n e s s  l a w  s e c t i o n  of the 
A l a s k a  B a r  A s s o c i a t i o n ,  a n d  the v i e w s  I ' m  e x p r e s s i n g  a r e  on 
b e h a l f  of t h a t  sec t i o n .

F R E N Z E L :  M y  n a m e  is B r u c e  F r e n z e l ,  a n d  I a m  an a t t o r n e y  
w i t h  A R C O  A l a s k a ,  Inc., h e r e  in A n c h o r a g e ,  r e p r e s e n t i n g  A R C O  
A l a s k a ,  Inc.

K E L L Y :  T h e  f i r s t  point, j u s t  w i t h  r e g a r d  t o  the h i s t o r y  
of the b i l l  r i g h t  h ere, I do r e c o g n i z e  the f a c t  that w e  are
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a d d r e s s i n g  t h e  i s s u e  in F e b r u a r y  of 1 9 8 4 ,  t e n  m o n t h s  a f t e r  the 
b i l l  w a s  i n t r o d u c e d ,  a n d  a c k n o w l e d g e  t h a t  m a y b e  w e  s h o u l d  h a v e  
b e e n  i n v o l v e d  e a r l i e r .  But the p o i n t  is t h a t  w e  a r e  t r y i n g  to 
p r o v i d e  t h i s  b o d y  h e r e  w i t h  t h e  i n p u t  f r o m  t h e  c l i e n t s  w e  
r e p r e s e n t ,  the s m a l l  c o r p o r a t i o n s  m a i n l y  t h e  m o m  a n d  p o p  
c o r p o r a t i o n s  a r e  a l o t  of the o n e s  I r e p r e s e n t  w h o  a r e  g o i n g  to 
be s i g n i f i c a n t l y  a f f e c t e d  w h o  d o n ' t  h a v e  an  i n - h o u s e  a t t o r n e y  or 
a t t o r n e y  on s t a f f  as a c o n s u l t a n t  o n  a r e g u l a r  ba s i s .  A n d  I a m  
t r y i n g  t o  w o r k  w i t h  t h e m  r i g h t  n o w  a n d  e x p l a i n  to t h e m  w h a t ' s  
g o i n g  on. B u t  t h e s e  a r e  t h e  p e o p l e  w h o  do n o t  h a v e  t h a t  d a i l y  
i n p u t  f r o m  an a t t o r n e y  to e x p l a i n  t o  t h e m  w h a t ' s  h a p p e n i n g ,  w h a t  
t h i s  c o d e  is g o i n g  to do to them, A n d  t h e r e  a r e  m a n y  m o r e  o u t  
t h e r e  w h o  w i l l  h a v e  t h a t  p r o b l e m ,  I think.

S e c o n d l y ,  the b i l l  a s  i t ' s  p r o p o s e d  is a n  e x c e l l e n t ,  
v e r y  w e l l  t h o u g h t  o u t  o b v i o u s l y  bill, a n d  it r e p r e s e n t s  m a n y  
i m p o r t a n t  c h a n g e s  I t h i n k  to the code. A n d  m a n y  of t h e m  a r e  
b e n e f i c i a l ,  a n d  w e  d o n ' t  w a n t  to r e p r e s e n t  to the c o m m i t t e e  t o d a y  
t h a t  w e  a r e  o p p o s e d  to the bill. T h e  p r i m a r y  p u r p o s e  of the 
b u s i n e s s  l a w  s e c t i o n  a n y w a y  in a p p e a r i n g  h e r e  t o d a y  is to r e q u e s t  
t h a t  w e  be g i v e n  a p e r i o d  of t i m e  to c o m p l e t e  a q u i c k  r e v i e w  a n d  
a n  i m p a c t  r e p o r t  so t h a t  y o u  c o u l d  h a v e  t h a t  in y o u r  f i l e  a n d  y o u  
c a n  r e f e r  to t h a t  w h e n  d e c i s i o n s  a r e  b e i n g  m a d e  at  a l a t e r  time. 
W e  a r e  n o t  h e r e  t h i s  m o r n i n g  to d e b a t e  t h e  m e r i t s  a n d  d e m e r i t s  of 
the p r o p o s e d  code. W e  a r e  n o t  in a p o s i t i o n  a t  t h i s  p o i n t  u n t i l  
w e  h a v e  c o m p l e t e d  our study. But I t h i n k  w e  s h o u l d  a d d r e s s  j u s t  
a c o u p l e  of p o i n t s  to e x p l a i n  w h y  w e  h a v e  t h i s  c o n c e r n ,  a n d  w h y  
w e  n e e d  t h i s  e x t r a  time.

W i t h  r e g a r d  to th i s  s e c t i o n  488, s e c t i o n  w h i c h  I t h i n k  
w a s  p r o p o s e d  p r i m a r i l y  to de a l  w i t h  the c o l l a p s i b l e  c o r p o r a t i o n  
p r o b l e m  for p e o p l e  w h o  a r e  s e t t i n g  u p  c o r p o r a t i o n s ,  c o n d u c t i n g  a 
b u s i n e s s  a n d  t h e n  a b s c o n d i n g  l e a v i n g  t h e  l a b o r e r s ,  m a t e r i a l m e n ,  
s u p p l i e r s  w i t h o u t  a n y  funds. T h a t  is a n  i m p o r t a n t  a s p e c t  w h i c h  I 
t h i n k  n e e d s  to be a d d r e s s e d ,  b u t  I d o n ' t  t h i n k  it n e c e s s a r i l y  
n e e d s  to be a d d r e s s e d  w h e n  w e  a r e  d e a l i n g  w i t h  the b r o a d  s p e c t r u m  
of c o r p o r a t i o n s .  W e ' r e  d e a l i n g  n o t  o n l y  w i t h  A R C O  b u t  
C o n t i n e n t a l  A i r l i n e s  t h a t  t h e y ' r e  d o i n g  b u s i n e s s  in A l a s k a ,  a n d  
the c o r n e r  g r o c e r y  s t o r e  a n d  the N a t i v e  c o r p o r a t i o n s  or a t  l e a s t  
t h e i r  s u b s i d i a r y  c o r p o r a t i o n s ,  w h i c h  a r e  n o t  N a t i v e  
c o r p o r a t i o n s .  T h e y  a r e  b u s i n e s s  m a k i n g  c o r p o r a t i o n s  a n d  so all 
of the N a t i v e  c o r p o r a t i o n s  h a v e  c e r t a i n  p r o v i s i o n s  a p p l i c a b l e  to 
them, t h e i r  p r o f i t  m a k i n g  v e n t u r e s  a r e  g o i n g  to c o m e  u n d e r  t h i s  
code. A n d  t h e y  a r e  s t i l l  g o i n g  to h a v e  the o f f i c e r s  a n d  
d i r e c t o r s  b e i n g  l i a b l e  for a c t i v i t i e s  of t h e i r  s u b s i d i a r i e s .

A n o t h e r  p o i n t  t h a t  n e e d s  to be m a d e  is tne c o m m e n t a r y  
is the c a s e  l a w  on th i s  c o d e  r i g h t  here, a n d  c o m p r i s e s  the 
a m a l g a m a t i o n  of C a l i f o r n i a  c a s e  law, M o d e l  B u s i n e s s  C o r p o r a t i o n  
Act, N e w  Y o r k  c a s e  l a w  a n d  t h e  N e w  Y o r k  Act. T h e  o n e  p o i n t  I ' d  
l i k e  to m a k e  as w e ' v e  d e v e l o p e d  it, u n d e r  t h e  p r e s e n t  c o d e  th a t  
w e ' v e  got, w e ' v e  g o t  v e r y  few c a s e s  s i n c e  s t a t e h o o d  t h a t  h a v e  
e x p l a i n e d  w h a t  a lot of the p r o b l e m s  in that law mean. T h e r e  h a s
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b e e n  a v e r y  s l i g h t  d e v e l o p m e n t  of the c a s e  law u n d e r  the p r e s e n t  
B u s i n e s s  C o r p o r a t i o n  Act. I d o u b t  if t h e r e  is g o i n g  to be a n y  
s i g n i f i c a n t  e x p a n s i o n  of c a s e  law d e v e l o p m e n t  of t h i s  n e w  
p r o p o s e d  a c t  w h e n  i t ' s  f i n a l l y  e n a c t e d .

So the p o i n t  is w e  a r e  d e v e l o p i n g  u n d e r  t h i s  n e w  
p r o p o s e d  c o d e  a n e w  b o d y  of l a w  t h a t ' s  n o t  g o i n g  to h a v e  a n y  
c o n c u r r e n t l y  d e v e l o p i n g  ca s e  law in o t h e r  j u r i s d i c t i o n s ,  w h i c h  
y o u  do h ave, a t  l e a s t  w e  a r e  a b l e  to r efer to O r e g o n  or 
W a s h i n g t o n  as h a v i n g  s o m e  s i m i l a r  c a s e  l a w  d e v e l o p m e n t .  A n d  if 
w e  w e r e  to a d o p t  the M o d e l  B u s i n e s s  C o r p o r a t i o n  A c t  r e v i s i o n s ,  
w h i c h  a r e  b e i n g  d o n e  a t  this time, if w e  w e r e  to a d o p t  t h o s e  w e  
w o u l d  t h e n  h a v e  a c o n c u r r e n t l y  d e v e l o p i n g  c a s e  l a w  in o t h e r  
j u r i s d i c t i o n s .  W h a t  w e  are d o i n g  h e r e  is w e  a r e  g o i n g  to h a v e  
u n i q u e  c a s e  law d e v e l o p m e n t  in A l a s k a  w h i c h  is, t h e r e  h a s  b e e n  
v e r y  l i t t l e  d e v e l o p m e n t  in A l a s k a  u n d e r  the p r e s e n t  A c t  anyway.

A n d  f i n a l l y ,  o n e  i s s u e  th a t  w a s  a d d r e s s e d  o n  sec. 488 
as I r e c a l l ,  t h i s  w a s  so l d  as an idea t h a t  w o u l d  p r o t e c t  
f i s h e r m e n  a n d  o t h e r  p e o p l e  d e a l i n g  s a y  w i t h  f i s h  p u r c h a s e r s .  A n d  
I do a l o t  of w o r k  out in the B a y  a n d  I u n d e r s t a n d  t h a t  p r o b l e m .  
The p r o b l e m  is t h a t  I al s o  kn o w  t h e r e  is a c o n t r a c t  p r o v i s i o n  
t h a t  a l l o w s  y o u r  c o r p o r a t i o n  to c o n t r a c t  out of l i a b i l i t y  by 
h a v i n g  a n  e x c u l p a t i o n  c l a u s e  t h a t  says w e  a r e  n o t  l i a b l e .  Y o u  
a r e  n o t  g o i n g  to h o l d  us l i a ble, t h e  o f f i c e r s  a n d  d i r e c t o r s ,  for 
t he d e b t s  of the c o r p o r a t i o n .  You can c o n t r a c t  o u t  of t h e  
l i a b i l i t y ,  a n d  I c a n  a s s u r e  y o u  w h e n  y o u ' v e  g o t  an  u n e q u a l  
b a r g a i n i n g  po w e r ,  l i k e  the f i s h e r m a n  v e r s u s  a fi s h  p u r c h a s e r .  
E v e r y  c o n t r a c t  is g o i n g  to h a v e  an e x c u l p a t i o n  c l a u s e  in it.

T h e  p r o b l e m  is t h a t  I t h i n k  the i s s u e s  p u t  f o r t h  
p r o b a b l y  w o u l d  be, or the i s s u e  m o r e  p r o p e r l y  a d d r e s s e d ,  m a y  be 
in t e r m s  of a f i s h e r i e s  b o n d  t h a t  w e  h a v e  r e a d i l y  a v a i l a b l e .  W e  
do h a v e  a p r e s e n t  f i s h e r i e s  tax b o n d  t h a t  b u y e r s  h a v e  to post, 
a n d  t h a t  c o u l d  be e x p a n d e d  if t h a t ' s  f e l t  to be the s o l u t i o n .  So 
t h e r e  a r e  o t h e r  w a y s  of p o s s i b l y  d e a l i n g  w i t h  th i s  i s s u e  t h a t  
w o u l d  n o t  a f f e c t  all the c o r p o r a t i o n s  f r o m  A R C O  d o w n  to the 
c o r n e r  g r o c e r y  store. A n d  I t h ink t h a t  t h a t ' s  s o m e t h i n g  t h a t  
a l s o  s h o u l d  be l o o k e d  at.

B u t  f i n a l l y ,  I g u e s s  the b o t t o m  l i n e  is we  w o u l d  j u s t  
l i k e  to h a v e  a n o t h e r  30 d a y s  to c o m p l e t e  our s t u d y  a n d  m a k e  s o m e  
r e p o r t  to the c o m m i t t e e .

F R E N Z E L :  G o o d  m o r n i n g ,  m y  n a m e  is B r u c e  F r e n z e l .  I am  
an a t t o r n e y  w i t h  A R C O  A l a s k a ,  Inc. I a m  a l s o  a m e m b e r  of the 
c o r p o r a t e  c o d e  r e v i s i o n  ta s k  f o r c e  r e f e r r e d  to h e r e  p r e v i o u s l y  
w i t h  t h e  b u s i n e s s  l a w  c o m m i t t e e  of the A l a s k a  Bar A s s o c i a t i o n .  I 
am  s p e a k i n g  t o d a y  on b e h a l f  of A R C O  A l a s k a ,  Inc., a w h o l l y  o w n e d  
s u b s i d i a r y  of A t l a n t i c  R i c h f i e l d  Com p a n y .

P r o p o s e d  HB 343 e n v i s i o n s  a c o m p l e t e l y  new c o r p o r a t e  
code. As  n o t e d  in the H o u s e  a n o  S e n a t e  J o i n t  J o u r n a l  S u p p l e m e n t
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No. 11, d a t e d  A p r i l  8 , 1983 , m a j o r  p o r t i o n s  of t h i s  b i l l  a r e  
" w i t h o u t  m a j o r  p r e c e d e n t  in A l a s k a  l a w . "  A n y  s u c h  m a j o r  c h a n g e s  
d e s e r v e  a d e q u a t e  ti m e  for p e r s o n s  a f f e c t e d  by th i s  b i l l  to r e v i e w  
a n d  c o m m e n t .  W e  r e c o g n i z e  t h a t  t h e  b i l l  w a s  i n t r o d u c e d  l a s t  
Ap r i l ,  b u t  h a s  l a y e d  d o r m a n t  u n t i l  now.

W e  e s p e c i a l l y  a p p r e c i a t e  t h e  h a r d  w o r k  of t h e  A l a s k a  
C o d e  R e v i s i o n  C o m m i t t e e  w h i c h  h a s  g o n e  i n t o  the p r e p a r a t i o n  r>f 

t h i s  bill, b u t  a r e  s t r o n g l y  o p p o s e d  to c e r t a i n  p o r t i o n s  of it a n d  
a r e  u n c o m f o r t a b l e  w i t h  others. A R C O  r e s p e c t f u l l y  r e q u e s t s  t h a t  
c o n s i d e r a t i o n  of th i s  bill be d e f e r r e d  for 30 d a y s  so th a t  
s p e c i f i c ,  c o n s t r u c t i v e  c o m m e n t  on the p r e c e d e n t - s e t t i n g  p o r t i o n s  
of t h i s  b i l l  can be m a d e .  W i t h  c o n s t r u c t i v e  c h a n g e s  to t , e bill, 
A R C O  m a y  be a b l e  to s u p p o r t  it.

A s  c u r r e n t l y  d r a f t e d ,  o n e  s p e c i f i c  o b j e c t i o n a b l e  
p r o v i s i o n  a l l o w s  i n d i v i d u a l  l i a b i l i t y  for c o r p o r a t e  o f f i c e r s  
w h i c h  d e s t r o y s  the b a s i c  p u r p o s e  of i n c o r p o r a t i o n  w h i c h  is to 
l i m i t  l i a b i l i t y  for c o r p o r a t e  o f f i c e r s  a n d  s h a r e h o l d e r s .  For a 
l a r g e  c o r p o r a t i o n  such as orrs, the p r o p o s e d  p r o v i s i o n  c o m b i n e d  
w i t h  the v e r y  l a r g e  n u m b e r  of c r e d i t o r s ,  w o u l d  a m o u n t  to 
c o m p l e t e l y  u n l i m i t e d  l i a b i l i t y  for a few of our h i g h  level 
e m p l o y e e s .  S u c h  a p r o v i s i o n  is a l s o  l i k e l y  to be the m o r e  
o n e r o u s  for s m a l l  or c l o s e l y  h e l d  c o r p o r a t i o n s .

W e  w i l l  c o m m i t  o u r s e l v e s  to r e c o m m e n d  s p e c i f i c  l a n g u a g e  
c h a n g e s  to m a k e  the b i l l  a c c e p t a b l e .  U n l e s s  c o n s i d e r a t i o n  .s 
d e f e r r e d ,  h o w e v e r ,  w e  m u s t  s t r o n g l y  o p p o s e  the bill as d r a f t e d .

C O W D E R Y :  T h a n k  you. If t h a t ' s  p r e p a r e d  t e s t i m o n y ,
c o u l d  y o u  m a k e  t h a t  a v a i l a b l e  for the c o m m i t t e e .  A n y  q u e s t i o n s  
of the w i t n e s s ?  I w o u l d  li k e  to t o u c h  on P a u l ' s  a r e a  of 
f i s h e r m e n ,  or in the f i s h i n g  i n d u s t r y  it w o u l d  s e e m  to me  th a t  a 
c o r p o r a t i o n  c o u l d  h a v e  m a n y  v e r y  q u i c k  l i a b i l i t i e s  a n d  if the 
r u n s  a r e  h e a v y  c o u l d  c r e a t e  so m e  p r o b l e m s ,  if t h a t  w a s  w h a t  y o u  
w e r e  a l l u d i n g  to, the $ 2 5 , 0 0 0  l i m i t  c o u l d  g e t  v e r y  small. T h e  
a g g r e g a t e  of l i m i t s  c o u l d  a c t u a l l y  g e t  v e r y  large, if I 
u n d e r s t o o d  w h a t  y o u  w e r e  saying. B a s i c a l l y ,  t h a t  p o s s i b i l i t y  . .

KELLY: W e l l ,  u nder the p r e s e n t  b i l l  r i g h t  n o w  it's 
$ 2 5 , 0 0 0  per c r e d i t o r  so it ' s  a n  u n l i m i t e d  l i a b i l i t y  in the s e n s e  
t h a t  o n e  c o m p a n y  I d e a l t  with, we  h a v e  200 f i s h e r m e n  d e l i v e r i n g .  
I w a s  r e p r e s e n t i n g  the f i s h e r m e n  on t h a t  j o i n t  v e n t u r e .  S o  i t ' s  
200 t i m e s  $25 , 0 0 0 ,  if t h e y  c a u g h t  t h a t  m uch. But s p e a k i n g  o r 

s a l m o n  s e a s o n ,  t h a t  w o u l d  not be that u n u s u a l .

It ' s  an u n i n s u r a b l e  risk, I think. A c c o r d i n g  to Mr. 
B lock, h e  w a s  a l l u d i n g  to it a s  a p e r f o r m a n c e  bond, h i s  a n a l o g y .  
To m e  it w o u l d  be an u n i n s u r a b l e  risk. I c a n n o t  i m a g i n e  an 
i n s u r a n c e  c o m p a n y  u n l e s s  t h e y  p u t  l i m i t s  on the risk. O b v i o u s l y ,  
t h e y ’d h a v e  to. Y o u  w o u l d  h a v e  an u n i n s u r a b l e  r i s k  b e c a u s e  y o u  
w o u l d  h a v e  an u n k n o w n  l i a b i l i t y ,  d e p e n d i n g  on h o w  l a r g e  yo u r
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c o m p a n y  is. A n  e l e c t r i c  c o m p a n y  w h i c h  h a s  a lot of c o n t r a c t s ,  an 
e n g i n e e r i n g  c o m p a n y  w h i c h  h a s  t r e m e n d o u s  p o t e n t i a l  l i a b i l i t y  
r e g a r d i n g  the p r o j e c t s  t h e y  a r e  d e a l i n g  w i t h .

So to m e  I t h i n k  it w o u l d  be  t e c h n i c a l l y  a n  u n i n s u r a b l e  
risk. A n d  it w o u l d  a f f e c t  the m o m  a n d  p o p  b u s i n e s s e s  a l l  the w a y  
u p  to ARCO. And, a g a i n ,  w h e n  y o u ' v e  g o t  t h i s  u n e q u a l  b a r g a i n i n g  
power, w h e n  y o u ' v e  g o t  a b i g  c o m p a n y  t h a t  can t e l l  its s u p p l i e r s  
y o u ’re g o i n g  to de a l  w i t h  us, w e ' r e  n o t  g o i n g  to h a v e  l i a b i l i t y .  
But the p e o p l e  on  t h e  o t h e r  end, the s u p p l i e r s  a r e  g o i n g  to get 
s t u c k  for the p e o p l e  f u r t h e r  d o w n  t h e  l i n e  b e c a u s e  t h e y  a r e  not 
in the s a m e  b a r g a i n i n g  p o s i t i o n .  frhey c a n n o t  i m p o s e  t hese 
c o n d i t i o n s  b e c a u s e  t h e y  n e e d  the b u s i n e s s  to c o n t i n u e  in 
b u s i n e s s .

So t h e s e  a r e  a l l  p r o b l e m s  t h a t  n e e d  to be d e a l t  with, 
a n d  I h a t e  to g e t  s i d e  t r a c k e d  by t h i s  c n e  i s s u e  b e c a u s e  3 t h i n k  
t h e r e  are a lot of o t h e r  i s s u e s  in the bill, too.

C O W D E R Y :  I j u s t  w a n t e d  to b r i n g  t h a t  o n e  p o i n t  up.
Rep. F u rnace.

F U R N A C E :  T h a n k  you, Mr. C h a i r m a n .  In y o u r  o pinion,
s h o u l d  the s e c o n d a r y  l i a b i l i t y  be 9 2 5 , 0 0 0  a g g r e g a t e  as opposed, to 
per c r e d i t o r ?

KELLY: If t h a t  w a s  the o n l y  p o s i t i o n  left, I'd say
yes. I think, y o u  know, w h a t  I'm l o o k i n g  at r i g h t  n o w  is w h a t  
e s s e n t i a l l y  y o u ' d  be d o i n g  if y o u r  c o r p o r a t e  o f f i c e r s  and 
d i r e c t o r s  w o u l d  be s u r e t i e s  for the c o r p o r a t i o n  d e b t  of 9 2 5,000. 
M a y b e  the p o s s i b i l i t y  w o u l d  be to r e q u i r e  a m i n i m u m  f u n d i n g  of 
925,000. M i n i m a l  c a p i t a l i z a t i o n .  T h a t  m i g h t  be a n o t h e r  
p o s s i b i l i t y .  So a t  l e a s t  y o u  w o u l d  h a v e  a c o r p o r a t i o n  w i t h  a 
m i n i m u m  c a p i t a l i z a t i o n  of 92 5 , 0 0 0 .  M a y b e  t h a t ' s  a n  issue, w o u l d  
th a t  a f f e c t  y o u r  s m a l l  m o m  a n d  p o p  c o r p o r a t i o n s  t h a t  a r e  tr y i n g  
to s t a r t  up  a n d  t h e y  just w a n t  to s t a r t  a l i t t l e  p r i n t i n g
b u s i n e s s  down the road, or they w a n t  to.

T h e r e ' s  a l o t  of s m a l l  b u s i n e s s e s  w i t h  l i a b i l i t y ,
in i t i a l  l i a b i l i t y ,  that w o u l d n’t s e e m  to be t h a t  m u ch. A n d  th e y  
w a n t  to s t a r t  a m i n i m a l  i n v e s t m e n t  p r o g r a m  to see, y o u  k n o w  it's 
an e n t r e p r e n e u r s h i p  t h a t  Mr. B l o c k  w a s  a l l u d i n g  to e a r l i e r .

F U R N A C E :  You i n d i c a t e d  p e r h a p s  a m i n i m u m  c a p i t a l i s a t i o n  
of the c o r p o r a t i o n  at 925 , 0 0 0 .  It d o e s n ' t  a p p e a r  to p r o p e r l y  
a d d r e s s  the q u e s t i o n .  T h e  q u e s t i o n  is, h e r e t o f o r e ,  w e  h a v e
c o n s i d e r e d  t h e r e  b e i n g  a l i m i t e d  l i a b i l i t y  of c o r p o r a t e
of f i c e r s .  A n d  y o u ' r e  i n d i c a t i n g  t h a t  u n d e r  the p r e s e n t  bill, the 
l i a b i l i t y  is u n c e r t a i n .  T h e r e  is no  l i m i t  o n  it. It a p p e a r s  
t h ere s h o u l d  be s o m e  e f f o r t  to a t  l e a s t  c a p  t h a t  in c o m e  way. 
Put a d o l l a r  f i g u r e  so as to m a k e  it p r e d i c t a b l e .  Or, if no 
m o re, at l e a s t  m a k e  it i n s u r a b l e .  T h a t ' s  w h y  my t h i n k i n g  w a s  to 
h a v e  at l e a s t  a n  a g g r e g a t e  a m o u n t  of s e c o n d a r y  l i a b i l i t y  t h a t  is
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c e r t a i n  a n d  p r e d i c t a b l e  as o p p o s e d  to h a v i n g  it u n l i m i t e d  a l l  the 
w a y  t h r o u g h .  T h a t  w o u l d  be the m a j o r  c o n c e r n .

KELLY: I ' d  say, yes, y o u  know, t h a t  a g a i n  if the p u b l i c  
p o l i c y  is g o i n g  to be a d o p t e d  t h a t  w e  a r e  g o i n g  to m a k e  c o r p o r a t e  
o f f i c e r s  a n d  d i r e c t o r s  l i a b l e  for c o r p o r a t e  a c t i v i t i e s .  If 
t h a t ' s  the p u b l i c  p o l i c y  c h a n g e  w e  w a n t  a t  t h i s  p o i n t  b e y o n d  w h a t  
our p r e s e n t  ca s e  law says, t h e r e  is a p r e s e n t  c a s e  law l i a b i l i t y
that g o e s  t h r o u g h  t h e  c o u r t s .  It's g o i n g  to t a k e  e x t e n s i v e
l i t i t g a t i o n ,  a n d  I ' m  a w a r e  of a l l  t h o s e  p r o b l e m s .  B u t  a s i d e  f r o m
that, if our p u b l i c  p o l i c y  c h a n g e  is g o i n g  to be w e  are g o i n g  to
h a v e  a $ 2 5 , 0 0 0  s u r e t y  b o n d  by the o f f i c e r s  a n d  d i r e c t o r s  f r o m  now
on then, yes, t h a t  w o u l d  be m u c h  m o r e  p a l a t a b l e  t h a n  an
u n l i m i t e d ,  u n k n o w n  l i a b i l i t y .

C O W D E R Y :  Rep. U e h l i n g .

U E H L I N G :  T h a n k  you, Mr. C h a i r m a n .  I k n o w  y o u  t a l k e d  
a b o u t  C a l i f o r n i a  c a s e  l a w  a n d  a l s o  N e w  Y o r k  c a s e  law. A n d  if 
this code r e v i s i o n  w e r e  p a s s e d  a n d  b e c o m e s  p a r t  of the s t a t u t e s ,  
h o w  do y o u  feel, d o n ' t  y o u  f e e l  t h a t  y o u  c a n  t a k e  p r e c e d e n t  on 
o t h e r  s t a t e s  as far as h o w  t h e y  f o l l o w e d  t h e  s a m e  so r t  of 
a p p r o a c h  t h a t  w e  h a v e  in A l a ska, as far as  o t h e r  c a s e  l a w  in 
o t h e r  s t a tes. Y o u  s a i d  y o u  h a d  to h a v e  a new, t h i s  w o u l d  be a 
new p r e c e d e n t ,  a n d  it w o u l d  be a w f u l l y  d i f f i c u l t  to be a b l e  to 
g u a g e  it b e c a u s e  y o u  n e v e r  h a d  t h i s  k i n d  of n e w  e f f ect.

KE L L Y :  Yes, d e f i n i t e l y  y o u  w o u l d  be a b l e  to r e fer to
o t h e r  j u r i s d i c t i o n s  w h o  h a v e  a s i m i l a r  s t a t u t e  a n d  try an 
a n a l o g i z e  t h e r e  a n d  say, w ell, l o o k  w h a t  t h e y  d i d  over h e r e  in 
C a l i f o r n i a .  Yes, t h e r e  w o u l d  be t h a t  c a p a b i l i t y  a l l  the time.
B u t  I a m  s a y i n g  th a t  a g a i n  A l a s k a  is a m a l g a m a t i n g  t h i s  c a s e  law 
from at l e a s t  t h r e e  b o d i e s  of c a s e  law. C a l i f o r n i a ,  New Y o r k  a n d  
the M o d e l  Act. A n d  I a m  s a y i n g  t h a t  m a y b e  w e  o u g h t  to look, a 
p o s s i b i l i t y  w e  a r e  g o i n g  to e x p l o r e  is m a y b e  a d o p t i n g  the 
p r o v i s i o n s  of the M o d e l  Act, w h i c h  h a s  i t s  own c o m m e n t a r y  a n d  
w h i c h  w i l l  be d e v e l o p i n g  in o t h e r  j u r i s d i c t i o n s  t h a t  a r e  a d o p t i n g  
the M o d e l  A c t  at the sa m e  time. I a m  s a y i n g  y o u ' d  h a v e  a g r e a t e r  
d e v e l o p i n g  c a s e  law a l o n g  t h o s e  lines.

V O I C E :  C a n  y o u  h e a r  me, A n c h o r a g e ?

C O W D E R Y ;  Yes, w e  can he a r  you. Go ahead.

U E H L I N G :  A n o t h e r  f o l l o w  up q u e s t i o n .  If, in fact, w e  
w e r e  to c l e a n  up th i s  l i a b i l i t y  s e c t i o n ,  a n d  c o n s i d e r i n g  t h a t  the 
p r e s e n t  c o d e  is in m a n y  p e o p l e ' s  terms, a m b i g u o u s ,  do y o u  fe e l  
th a t  if t h i s  p a r t i c u l a r  s e c t i o n  w a s  c l e a n e d  u p  t h a t  y o u  w o u l d  
ha v e  no p r o b l e m  w i t h  the rest of the c o d e ?

KELLY: Y o u  ask a l a w y e r  a q u e s t i o n  like t h a t ?  W e  just 
n e e d  our 30 days. A n d  to be h o n e s t  w i t h  you, I ’ve r e a d  t h r o u g h  
the Act. I' v e  t r i e d  to u n d e r s t a n d  a lot of the p r o v i s i o n s .  I see



s o m e  e x c e l l e n t  c h a n g e s ,  r e a l l y  w e l l  t h o u g h t  out c h a n g e s .  A n d  I 
t h i n k  w e  s h o u l d  a d o p t e  t h e m  t o d a y ,  b u t  t h e r e  a r e  o t h e r  t h i n g s  
t h a t  d e f i n i t e l y  w e  n e e d  to h a v e  f u r t h e r  c o n s i d e r a t i o n  a n d  i n p u t  
f r o m  a l a r g e r  s e g m e n t  of th c o m m u n i t y .

W e  h a v e  a t t o r n e y s  h e r e  r e p r e s e n t i n g  i n s u r a n c e  
c o m p a n i e s ,  banks, m o m  a n d  p o p  g r o c e r y  s t o r e s ,  f i s h e r m e n ,  o i l  
c o m p a n i e s ,  a n d  to g e t  the i n p u t  f r o m  t h i s  b r o a d e r  b a s e  m i g h t  be 
h e l p f u l  a t  t h i s  p o i n t .  '

C O W D E R Y :  A n y  m o r e  q u e s t i o n s  of t h e  H o u s e  C o m m i t t e e ?
Rep. B u s s e l l .

B U S S E L L :  T h a n k  you, Mr. C h a i r m a n .  A r e  t h e r e  q u e s t i o n s  
of J u d i c i a r y  C o m m i t t e e  m e m b e r s ?  Rep. M a l o n e .

M A L O N E :  T h a n k  yo u ,  Mr, C h a i r m a n .  So far it s e e m s  like 
m o o t  of the t e s t i m o n y  w e ' v e  h e a r d  h a s  f o c u s e d  o n  t w o  p o i n t s .  O n e  
of w h i c h  is th i s  30 days, a n d  I ' d  l i k e  to a s k  of p e o p l e  w h o  a r e  
t e s t i f y i n g  now, is 30 days, w h e n  do y o u  e n v i s i o n  the s t a r t i n g  a n d  
w h e n  do y o u  e n v i s i o n  it e n d i n g ?  A s  Mr. W e n d t e  p o i n t e d  out, the 
bi l l  h a s  b e e n  i n t r o d u c e d  in t h e  l e g i s l a t u r e  for, w e l l ,  h e  s a i d  
t e n  m o n t h s .  I'd say c l o s e  to a y e a r ,  b u t  I c a n  u n d e r s t a n d  it 
b e c a u s e  the c o m m i t t e e  is s e r i o u s l y  g e t t i n g  w o r k  on  it, it's 
g e t t i n g  p e o p l e ' s  a t t e n t i o n .  tfhen do y o u  e n v i s i o n  t h i s  30 d a y s  
w o u l d  be c o m p l e t e d  a n d  t h i s  tu s k  f o r c e  r e p o r t  w o u l d  be f i n i s h e d ?  
Is t h e r e  a s p e c i f i c  d a t e  w e  a r e  l o o k i n g  at, or 30 d a y s  f r o m  
w h e n e v e r  y o u  s t a r t  on it?

KELLY: W e l l ,  w e ' v e  a l r e a d y  s t a r t e d .  W e  h a d  our
o r g a n i z a t i o n a l  m e e t i n g  y e s t e r d a y  m o r n i n g  at  seven, in fact. Mr. 
B l o c k  c a l l e d  it. I'd s a y  by the e n d  of M a r c h  w e ' l l  h a v e  the
r e p o r t  in y o u r  h a n d s .  T h a t ' s  our g o al. W e  w a n t e d  to g i v e  the
c o m m i t t e e  a p a l a t a b l e ,  yCw. know, s o m e t h i n g  t h e y  c o u l d  a c c e p t .  
A n d  I t h i n k  30 days, by t h e  e n d  of M a r c h ,  y o u ' l l  h a v e  a w r i t t e n  
r e p o r t  in y o u r  hands. A n d  I h o p e  t h a t  d o e s n ' t  c a u s e  a n y  p r o b l e m s  
w i t h  y o u r  c o n c e r n s  a b o u t  t h i s  bill, g e t t i n g  it p a s s e d  th i s  year.

M A L O N E :  I t h i n k  t h a t  w i t h  the a d d i t i o n a l  3 0 d a y  d e l a y  
t h a t  the l i k e l i h o o d  of the l e g i s l a t i o n  be a d o p t e d  by the
l e g i s l a t u r e  t h i s  y e a r  is, s t a r t s  to b e c o m e  v e r y  remote. 
N o n e t h e l e s s ,  I'd s t i l l  l i k e  to h a v e  t h e  i n f o r m a t i o n ,  a n d  if we  
c o u l d  h a v e  it by the e n d  of March, it m i g h t  w e l l  be w o r t h  w a i t i n g  
for.

B U S S E L L :  A r e  t h e r e  o t h e r  q u e s t i o n s  or c o m m e n t s  by o t her 
J u d i c i a r y  C o m m i t t e e  m e m b e r s h i p ?

K O P O N E N :  Q u e s t i o n  f r o m  F a i r b a n k s ,  o n e  q u e s t i o n .  A R C O  
A l a s k a .  W h e r e  is A R C O  A l a s k a  a n d  its a f f i l i a t e  c o r p o r a t i o n  
o r g a n i z e d ?  W h a t  s t a t e ?

F R E N Z E L :  A R C O  A l a s k a ,  Inc. is a D e l a w a r e  c o r p o r a t i o n ,
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a n d  A t l a n t i c  R i c h f i e l d  C o m p a n y  is a P e n n s y l v a n i a  c o r p o r a t i o n .

B U S S E L L :  A r e  t h e r e  f u r t h e r  q u e s t i o n s  of o t h e r  p e o p l e
w a n t i n g  to ta l k  on the n e t w o r k  t h a t  a r e  h e r e  to d a y .  If not, I 
w o u l d  l i k e  to a s k  b o t h  of y o u  j u s t  a b r i e f  q u e s t i o n .  H o w  l o n g  
h a v e  e a c h  of you b e e n  in A l a s k a ?

F R E N Z E L :  I ' v e  b e e n  in A l a s k a  a l m o s t  t h r e e  y e a r s .

KE L L Y :  C o n t i n u o u s l y  s i n c e  '76.

B U S S E L L :  H a v e  e i t h e r  of y o u  a s k e d  or h a d  c o n v e r s a t i o n s  
w i t h  a n y b o d y  in the l e g i s l a t u r e  to b r i n g  a b o u t  t h i s  t y p e  of
c h a n g e  in the c o r p o r a t i o n  law, or ask a n y  m e m b e r  of the
l e g i s l a t u r e  to s u b m i t  l e g i s l a t i o n  c h a n g i n g  c o r p o r a t e  l a w ?

KELLY: I, m y s e l f ,  no.

F R E N Z E L :  No, w e  h a v e  not.

B U S S E L L :  H a v e  e i t h e r  one of y o u  b e e n  a w a r e  of the co d e
r e v i e w  c o m m i s s i o n ' s  w o r k  o n  t h i s  d o c u m e n t ,  or on  t h i s  or a n y
o t h e r  w o r k  t h a t  the c o d e  r e v i e w  c o m m i s s i o n  d o e s ?

K ELLY: I h e a r d  a b o u t  it l a s t  y e a r  on t h i s  p a r t i c u l a r  
bill r i g h t  here. A n d  t h e n  in F e b r u a r y  I g o t  a c a l l  e x p l a i n i n g
that t h e r e  w a s  a g o a l  th i s  y e a r  I g u e s s  to p a s s  t h i s  bill. A n d
s i n c e  t h a t  time, in o t h e r  w o r d s ,  I ' m  e x p l a i n i n g  m y  u n d e r s t a n d i n g  
a n y w a y  of w h a t  h a p p e n e d .  A n d  t h a t ' s  w h e n  I c a l l e d  Mr. B l o c k  a n d  
s a i d  w e  h a v e  an o b l i g a t i o n  I t h i n k  to p r o v i d e  the c o m m i s s i o n
i t s e l f  w i t h  s o m e  t y p e  of i n p u t  r i g h t  a w a y  if t h e y  a r e  g o i n g  to 
p a s s  th i s  t h i n g  t h i s  y e ar.

F R E N Z E L :  I w a s  a w a r e  l a s t  y e a r  t h a t  the r e v i s i o n  of the
c o r p o r a t e  c o d e  w a s  p r o p o s e d .  I w a s  not a w a r e  of the
d i r e c t o r / o f f i c e r  l i a b i l i t y  issues.

B U S S E L L :  Do e i t h e r  or b o t h  of y o u  kn o w  a b o u t  t h e  o t h e r  
w o r k  t h a t  the c o d e  r e v i e w  c o m m i s s i o n  is d o i n g  r i g h t  n o w  w i t h  
r e g a r d  to o t h e r  c o r p o r a t e  law t h a t  is c o n t a i n e d  in s t a t u t e ,  i.e., 
the n o n p r o f i t  p a r t  a n d  the c o o p e r a t i v e  c o r p o r a t i o n s .

KELLY: I a m  g e n e r a l l y  a w a r e  t h a t  t h e r e  a r e  p r o p o s e d
co d e  r e v i s i o n s  to b o t h  of t h o s e  areas.

F R E N Z E L :  A n d  I w a s  not.

B U S S E L L :  T h a n k  you, g e n t l e m e n .  I a l m o s t  h a v e  to
a p o l o g i z e  to b o t h  of you, too. I' v e  b e e n  v e r y  i n a c t i v e  for th i s  
la s t  year. I d o n ' t  p e r s o n a l l y  a t t e n d  a n y  of the m e e t i n g s ,  b u t  I 
do h a v e  s t a f f  t h a t  g o e s  to them. As a l e g i s l a t i v e  m e m b e r ,  if I 
d o n ' t  h a v e  a n y  o t h e r  p a r t  of the t h i n g  I s h o u l d  be t e l l i n g  p e o p l e  
a b o u t  w h a t  t h e y ' r e  doing. I a m  a s h a m e d  of my  p a r t  of it. T h a n k
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you.

KELLY: L e t ' s  h o p e  w e  c a n  a l s o  c a t c h  u p  a n d  a s s i s t  y o u  
in p r o v i d i n g  i n p u t  o n  this.

W E N D T E :  Mr. C h a i r m a n .

C O W D E R Y :  Rep. -Wendte.

W E N D T E :  A g a i n ,  to c l a r i f y  the p o i n t  on the o t h e r  w o r k  
of the c o m m i s s i o n .  T h e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  d o e s  h a v e  HB 
437 in it d e a l i n g  w i t h  the n o n p r o f i t  c o d e  r e v i s i o n .  A n d  it h a s  
g o n e  f r o m  the c o m m i s s i o n  to the l e g i s l a t u r e .  It w a s  i n t r o d u c e d  
e i g h t  m o n t h s  ago, in J u n e  of l a s t  y e a r .  A n d  t h a t ' s  t h e  b i l l  I 
w a s  r e f e r r i n g  to, a l t h o u g h  t h e  c h a i r m a n  d i d n ' t  s e e m  to r e c a l l  w e  
h a d  t h a t  c o m m i t t e e .  But t h a t  is a n o t h e r  p i e c e  of l e g i s l a t i o n ,  
a n d  I w o u l d  ask, a l t h o u g h  it ' s  c l e a r l y  n o t  g o i n g  to g o  a n y w h e r e  
t h i s  y e a r ,  it p r o b a b l y  w o u l d  be g o o d  for y o u  to k e e p  in c o n t a c t  
w i t h  w i t h  c o m m i s s i o n  or g e t  a c o p y  of t h a t  bill. A g a i n  i t ' s  437 
in the Ho u s e ,  a n d  b e g i n  a r e v i e w  of that, so w e ' r e  n o t  c a u g h t  in 
a s i m i l a r  s i t u a t i o n  n e x t  year.

K ELLY: I ' d  l i k e  to t h a n k  t h e  r e s p e c t i v e  c o m m i t t e e s  for 
t h e i r  i n t e r e s t ,  a n d  w e  h o p e  to be a b l e  to be  a b e t t e r  s o u r c e  of
i n f o r m a t i o n  a n d  c o o p e r a t e  b e t t e r  w i t h  y o u  in the f u t u r e .  T h a n k
you.

C O W D E R Y :  T h e  n e x t  one, w i t n e s s  up, Mr. J a c k  T h o m p s o n .

T H O M P S O N ;  Yes, my n a m e  is J a c k  T h o m p s o n .  I'm the v i c e  
p r e s i d e n t  of A i r  V a n  L i n e s  a n d  the s e c r e t a r y - t r e a s u r e r  of 
C r a f t s m a n  A s s o c i a t e s ,  Inc. One of the f e w  p e o p l e  h e r e  t o d a y
t h a t ' s  p r o b a b l y  n o t  an  a t t o r n e y ,  so I ' l l  try to k e e p  m y  r e m a r k s
s hort. I ' m  i n v o l v e d  w i t h  two c o m p a n i e s .  O n e  is a f a i r l y  g o o d  
s i z e d  m o v i n g  c o m p a n y  a n d  the o t h e r  is a s m a l l  f u r n i t u r e  r e p a i r  
b u s i n e s s .  So c o n t r a r y  to w h a t  s o m e b o d y  said, I r e a d  t h e  w h o l e  
bill, a n d  b e i n g  a n o n a t t o r n e y ,  I d i d n ' t  u n d e r s t a n d  m o s t  of it.

H o w e v e r ,  I d i d  r e a d  c a r e f u l l y  sec. 488 b e c a u s e  s o m e  
f r i e n d s  cf m i n e  h a d  m e n t i o n e d  it to me, A n d  I g u e s s  I ' d  h a v e  to
a g r e e  w i t h  Mr. B l o c k  in o n e  r e s p e c t  t h a t  t h i s  w o u l d  be a p u b l i c
p o l i c y  p h i l o s o p h y  p o s i t i o n .  It's e i t h e r  g o i n g  to be or it ' s  n o t  
g o i n g  to be. I p e r s o n a l l y  b e l i e v e  th a t  o f f i c e r s  of c o r p o r a t i o n s  
s h o u l d  h a v e  s o m e  k i n d  of r e s p o n s i b i l i t y ,  f i s c a l  r e s p o n s i b i l t y  for 
t h e i r  c o r p o r a t i o n s .

In E u r o p e  y o u ' v e  got, in s o m e  c o u n t r i e s ,  y o u ' v e  g o t  two 
k i n d s  cf l i m i t e d  l i a b i l i t y  c o r p o r a t i o n s .  S o m e  w h e r e  y o u  h a v e  no
l i a b i l i t y  like w e  do h e r e  a n d  s o m e  w h e r e  y o u  h a v e  s o m e
l i a b i l i t y .  So I'm n e t  s u r e  h o w  to a d d r e s s  the i d e a  chat. Mr. 
F u r n a c e  h a s  m e n t i o n e d  a b o u t  the, as an a g g r e g a t e .  T h a r  m i g h t  be 
an idea. B u t  I c e r t a i n l y  think th a t  t h e r e  s h o u l d  be s o m e t h i n g  in 
t h e r e  to m a k e  p e o p l e  t h i n k  t wice b e f o r e  t h e y  do c e r t a i n  t h i n g s
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w i t h  t h eir c o r p o r a t i o n .

I 'd l i k e  to r e m i n d  e v e r y b o d y  w h a t  h a p p e n e d  w h e n  the 
p i p e l i n e  ended. T h e r e  w a s  a n u m b e r  of t r u c k i n g  c o m p a n i e s  t h a t  
w e n t  b a n k r u p t .  I g u e s s  e v e r y b o d y  g o t  s t u c k  w i t h  a c e r t a i n  a m o u n t  
of m o n e y .  I r e m e m b e r  o n e  of t h e m  t h a t  w a s  in tne p r o c e s s  of
s e l l i n g  t h e i r  a s s e t s  on  the si d e  r i g h t  h e r e  in town, a n d  the 
c o u r t s  a n d  the c r e d i t o r s  c o u l d n ' t  do a n y t h i n g  a b o u t  it b e c a u s e  of 
the ti m e  c o n s u m e d .  Mr. 'Block a l l u d e d  to the fa c t  t h a t  t h e r e  a r e  
a v e n u e s  one can g o  a f t e r  p e o p l e  if t h e y  p i r a t e  t h e i r  
c o r p o r a t i o n .  Y o u  know, if s o m e b o d y  do e s  s o m e t h i n g  b y  fraud, 
t r y i n g  to p r o s e c u t e  f r a u d  is a n  e x e r c i s e  in f u t i l i t y  I think, If 
o ne can g e t  the A.G. to p r o s e c u t e  to s t a r t  with, w h i c h  is a l s o  
d o u b t f u l ,  I'm n o t  t r y i n g  to d e n e g r a t e  the A.G., b u t  i t ' s  j u s t  a 
m a t t e r  of fact y o u ' r e  n o t  g o i n g  t o  g e t  a n y b o d y  to 
p r o s e c u t o r i a l  d i s c r e t i o n  I g u e s s  is the p h r a s e  a n d  t h a t  s t o p s  a 
l o t  of things.

I've b e e n  i n v o l v e d  in w o r k e r s '  c o m p  for the l a s t  few 
y e a r s .  A n d  I re c a l l  t h r e e  y e a r s  a g o  t h e r e  w a s  a c o m m i s s i o n  set 
u p  by G o v e r n o r  H a m m o n d .  A n d  I w e n t  to a l l  of t h o s e  m e e t i n g s .  And 
I r e c a l l  an  i n d i v i d u a l  t h a t  w o r k e d  in a c a f e  up  in G l e n a l J a n .  A n d  
h e  h a d  i n j u r e d  h i m s e l f .  A n d  a f t e r  he  i n j u r e d  himself,, it t u r n e d  
o u t  t h a t  t h a t  c o r p o r a t i o n  d i d  not h a v e  w o r k e r s '  c o m p e n s a t i o n .  
A n d  h i s  c o n c e r n  now, w h a t  h a p p e n e d  to h i m  b e c a u s e  he c o u l d n ' t  g e t  
a n y  m o n e y  f r o m  a n y b o d y .  T h e r e  w a s n ' t  any. But t h a t  h e  t h o u g h t  
it w a s  w r o n g  that th i s  s h o u l d  h a p p e n  to a w o r k i n g  man, a n d  t h e r e  
s h o u l d  be s o m e  kind of a v e n u e  t h a t  it w o u l d n ' t  h a p p e n  aga i n .

T w o  w e e k s  a f t e r  h i s  t e s t i m o n y ,  t h a t  r e s t a u r a n t  w e n t  
i n t o  b a n k r u p t c y .  S e n a t o r  S t i m s o r  at  the time p r o m i s e d  t h a t  
i n d i v i d u a l  th a t  the s t a t e  w o u l d  p i e r c e  the c o r p o r a t e  v e i l  a n d  try 
to g e t  f-’ose  people. I d o n ' t  k n o w  if in f a c t  t h a t  is a fact. M y
i n v o l v e m e n t  in w o r k e r s '  c o m p  l e a d s  m e  to the o n e  thing, t h o ugh,
t h a t  t h e r e  a r e  p e o p l e  t h a t  f o r m  c o r p o r a t i o n s  h e r e  t h a t  e i t h e r  
t h r o u g h  i g n o r a n c e  or t h r o u g h  a n o n k n o w l e d g e  of the e c o n o m i c s  of 
t heir b u s i n e s s ,  t h e y  d o n ' t  do c e r t a i n  t h i n g s .  For i n s t a n c e ,  the 
p r o c u r i n g  of wor k e r s '  comp.

I'd li k e  to m e n t i o n  m y  f u r n i t u r e  r e p a i r  b u s i n e s s .  I 
h a v e  a p a r t n e r  in it t h a t  is a y o u n g  f e l l o w  t h a t  d o e s n ' t  
u n d e r s t a n d  a lot of t h e s e  tlings. A n d  w h e n  I t o l d  h i m  w e  h a d  to 
h a v e  w o r k e r s '  comp, a n d  I w o u l d n ' t  be a p a r t y  to it u n l e s s  w e  
w e r e  and b e c a u s e  I a m  a p a r t n e r  t h a t ' s  the w a y  it goes, a n d  it is 
a c o r p o r a t i o n ,  w e  b o u g h t  w o r k e r s '  comp. I f o u n d  o u t  t h a t  m o s t  
o t h e r  p e o p l e  in th a t  b u s i n e s s  d o n ' t  e v e n  h a v e  it, b e c a u s e  w h e n  I
w e n t  to f i n d  a r a t i n g  for f u r n i t u r e  r e p a i r m a n ,  it t u r n e d  o u t  t h e y
d i d n ' t  h a v e  one in t h i s  staty. A n d  the r e a s o n  th e y  d i d n ' t  h a v e  
o n e  in th i s  s t a t e  is b e c a u s e  a p p a r e n t l y  n o b o d y  h a d  ever b o u g h t  it 
for this p a r t i c u l a r  p r o f e s s i o n .  W h i c h  m e a n t  t h a t  e v e r y b o d y  t h a t  
p r a c t i c e d  th a t  b u s i n e s s  in the s t a t e  d o e s  n o t  h a v e  w o r k e r s '  
comp.
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So t h e r e  a r e  a n u m b e r  of p e o p l e  w h o  f o r m  c o r p o r a t i o n s  
for the p u r p o s e  of t a x  a v o i d a n c e .  T h e r e ' s  all k i n d s  of r e a s o n s  
t h a t  I t h i n k  t h a t  c o r p o r a t i o n s ,  a n d  m a y b e  s m a l l  o n e s  m o r e  t h a n  
t h e  b i g  o nes, s h o u l d  h a v e  s o m e  f o r m  of l i a b i l i t y .  A n d  I h a v e  no 
i d e a  w h a t  the d o l l a r  a m o u n t  s h o u l d  be. I h e a r  a l o t  of talk 
t o d a y  a b o u t  l i a b i l i t y ,  l i a b i l i t y  of d i r e c t o r s  b e i n g  a p r o b l e m .  I 
t h i n k  t h a t  the r e s p o n s i b i l i t y  of d i r e c t o r s  a n d  o f f i c e r s  is 
e q u a l l y  i m p o r t a n t .  And. for m e  p e r s o n a l l y  I t a k e  it p e r s o n a l l y  
t h a t  a n y  c o r p o r a t i o n  t h a t  I ' m  i n v o l v e d  w i t h ,  t h a t  I a m  g o i n g  to 
t r y  a n d  r u n  it e t h i c a l l y  a n d  h o n e s t l y .  A n d  if t h i n g s  g e t  b a d  
f i n a n c i a l l y ,  I ' d  j u s t  b e t t e r  d e c i d e  to cut m y  l o s s e s  a n d  g e t  out 
of b u s i n e s s ,  a n d  n o t  d u m p  as m u c h  as I can on o t h e r  b u s i n e s s m e n  
a r o u n d .  T h a t ' s  a l l  t h a t  I've got.

C O W D E R Y :  T h a n k  you. I u n d e r s t a n d  w h a t  y o u  s a i d  w h e n  it 
w a s  a v e r y  c o m p l e x  o n e  h u n d r e d  a n d  s o m e  p a g e  bi l l  a n d  a l o t  of 
t h i n g s  w a s n ' t  u n d e r s t o o d .  A n d  t h a t ' s  w h a t  w e ' r e  t r y i n g  to m a k e  
it u n d e r s t a n d a b l e .  I t ' s  n o t  that w e  a r e  t r y i n g  to c u t  the b i l l  
up, w e  a r c  j u s t  t r y i n g  t o  c l a r i f y  s o m e  of the a r e a s  t h a t  m i g h t  
sa v e  s o m e  l e g a l  p r o b l e m s  l a ter on. A n d  y o u  t o u c h e d  o n  f o r e i g n  
c o r p o r a t i o n s .  I w a s  w o n d e r i n g  m a y b e  w h a t  so m e  of the o t her
w i t n e s s e s  m i g h t  t h i n k  a b o u t  this. T h a t  a f o r e i g n  c o r p o r a t i o n  
t h a t  o p e r a t e s  h ere, I w a s  w o n d e r i n g  if we  c o u l d  p e n e t r a t e  the 
c o r p o r a t e  s h i e l d  for l i a b i l i t y ,  t h a t ' s  a q u e s t i o n  that m a y b e
s h o u l d  be t h o u g h t  ab o u t ,  too. Y o u  n o t  b e i n g  a n  a t t o r n e y ,  m a y b e
d o n ' t  h a v e  an a n s w e r  t o  that.

T H O M P S O N :  1 c o u l d  p r o b a b l y  g i v e  y o u  the r i g h t  answ e r ,  
bu t  I'll l e a v e  it to the a t t o r n e y s .

C O W D E R Y :  Rep. W e n d t e .

W E N D T E :  T h a n k  you. T h i s  is n o t  a q u e s t i o n .  I w o u l d
l i k e  to c o m m e n d  y o u  for y o u r  a t t i t u d e  ir b u s i n e s s .  It a p p e a r s  to 
me  the J u d i c i a r y  C o m m i t t e e ,  it s e e m s  to m e  w e  d e a l  w i t h  a lot of 
t h i n g s  w h e r e  y o u  h e a r  a lot, p a r t i c u l a r l y  in the c r i m e  area, a 
lot of t h e  h o r r i b l e  t h i n g s  in A l a s k a  a n d  a t t i t u d e s  a n d  t h i n g s  
t h a t  w e  h a v e  to de a l  w i t h  d i r e c t l y .  It's p l e a s i n g  to h a v e  
c o m m e n t s  s u c h  as y o u r s .

C O W D E R Y :  A n y  o t h e r  q u e s t i o n s ?  T h a n k  you.
R e p r e s e n t a t i v e ,  Jack.

W E N D T E :  H o w  d i d  y o u  h e a r  a b o u t  this b i l l ?

T H O M P S O N :  I h a v e  l u n c h  e v e r y  W e d n e s d a y  w i t h  a n u m b e r  of 
a t t o r n e y s  b e c a u s e  t h e y  a r e  f r i e n d s  of mine. A n d  t h r e e  o t h e r s  of 
us th a t  p u r s u e  h o n e s t  e n d e a v o r s .  A n d  w e  talk a b o u t  a lot of 
t h i n g s  a n d  this h a p p e n e d  to c o m e  up,. A n d  I a l s o  know J o h n  
A b b o t t .  I d o n ' t  k n o w  a b o u t  P r o f e s s o r  F e s s l e r ' s  b a c k g r o u n d ,  b u t  I 
k n o w  th a t  he  m a k e s  the b e s t  s p a g h e t t i  a n d  m e a t b a l l s  in the 
w o r l d .  A n d  t h a t ' s  b a s i c a l l y ,  I f o u n d  out a b o u t  it s o m e  time a g o  
a n d  got a c o p y  of the b i l l  a n d  r e a d  it. But I k n o w  J o h n  A b b o t t ,
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a n d  i t ' s  j u s t  b a s e d  o n  c o n v e r s a t i o n s  w i t h  J o h n  a n d  o t h e r  f r i e n d s  
t h a t  t a l k  t o g e t h e r .

W E N D T E :  Y o u  c e r t a i n l y  w e r e n ' t  i m p l y i n g  t h a t  t h o s e  t h ree 
a t t o r n e y s  y o u  h a v e  l u n c h  w i t h  w e r e n ' t  the o n l y  h o n e s t  a t t o r n e y s  
in the state.

T H O M P S O N :  T n e r e  is n i n e  of them.

C O W D E R Y :  T h a n k  you. I w a s  h o p i n g  that, Rep. W e n d t e ,  w e  
h a v e  a d v e r t i s e d  t h i s  a n d  v e  w e r e  h o p i n g  t h a t  s o m e  of the p e o p l e  
h a d  n o t i c e d  so m e  of the a d v e r t i s e m e n t  in the n e w s p a p e r s .

T H O M P S O N :  I d i d  n o t i c e  the ad. A s  a m a t t e r  of fact, 
i t ' s  p r o b a b l y  the l a r g e s t  a d  I ever saw a n d  . . .1 w a s  l o o k i n g  
for the w o r d  s t a r r i n g .

C O W D E R Y :  Rep. M a l o n e .

M A L O N E :  Mr. C h a i r m a n ,  I a l s o  a p p r e c i a t e  the t e s t i m o n y ,  
b u t  I w a n t e d  to ask a q u e s t i o n  t h a t  h a s n ' t  a n y t h i n g  to do w i t h  
t h i s  l e g i s l a t i o n  a n d  t h a t  is, I w o u l d  ba i n t e r e s t e d  to know, not 
n e c e s s a r i l y  now, c o u l d  g e t  the i n f o r m a t i o n  later, as to the na m e  
of the p e r s o n  i n v o l v e d  in this, the w o r k e r  w h o  w a s  i n j u r e d  in 
t h i s  i n s u r a n c e  c a s e  . . . s o m e t i m e  I'd l i k e  . . .

T H O M P S O N :  It w o u l d  be a m a t t e r  of p u b l i c  r e c o r d  b e c a u s e  
it w a s  in the h e a r i n g s .  A n d  the n a m e  of the cafe, the H u b  Ca f e  
w a s  the n a m e  of the cafe. A n d  th i s  is '84, so it m u s t  h a v e  b e e n  
in J a n u a r y  or F e b r u a r y  of '81. It w a s  w h e n  Mr. H a m m o n d  w a s  s t i l l  
the g o v e r n o r .  It was in F e b r u a r y  of t h a t  l a s t  y e a r  that the 
h e a r i n g s  w e r e  b e i n g  h e l d  b e c a u s e  he  a p p o i n t e d  the c o m m i s s i o n .  
And S e n a t o r  S t i m s o n  a n d  B r i a n  R e g e r s  c h a i r e d  th a t  m e e t i n g ,  and 
t h e y  w e r e  b o t h  p r e s e n t ,  as w e l l  as D e n n i s  M a l o n e y  w h o  w a s  on the
c o m m i t t e e  a n d  T o m  O ' K e e f e  of I n d u s t r i a l  I n d e m n i t y .  A n d  the m a n
c a m e  in f r o m  G l e n a l l e n .  T h e r e  w a s  a lot of a l l e g a t i o n s  i n c l u d i n g  
the fa c t  t h a t  the l ocal m a g i s t r a t e  kn e w  a b o u t  a l l  of this. I 
m e a n  it w a s  a v e r y  s e r i o u s  thing, it r u r e  w o u l d  l e a v e  o n e  w i t h  
t h a t  it ' s  an i m p o r t a n t  t h i n g  to m a k e  s u r e  t h a t  t h e r e  a r e  no 
d i s a d v a n t a g e d  p e r s o n s  'iat o n e  m a y  n o t  t h i n k  ab o u t .  A n d  w o r k e r s '  
c o m p  t h a t  h i t  my par c u l a r  m i n d  b e c a u s e  t h a t ' s  m y  p a r t i c u l a r  
a d v o c a t i o n  b e n t  in th a t  d i r e c t i o n .

C O W D E R Y :  T h a n k  you. A n y  m o r e  q u e s t i o n s ?  Mr.
H e n d e r s o n ,  R o g e r  H e n d e r s o n .

H E N D E R S O N :  L a d i e s  a n d  g e n t l e m e n .  I h a v e  s p o k e n  b e f o r e  
s o m e  of y o u  b e f o r e  l a s t  y e a r  on a n o t h e r  m a t t e r .  I a m  a n  a t t o r n e y  
in p r i v a t e  p r a c t i c e  h e r e  in A n c h o r a g e .  A n d  I r e p r e s e n t  a num b e r  
of s m a l l  co ? p o r a t i o n s  as g e n e r a l  c o u n s e l  in a w i d e  r ange of
c o r p o r a t e  a n d  b u s i n e s s  a c t i v i t i e s .  A n d  o v e r  the y e a r s  I ha v e  
a l s o  r e p r e s e n t e d  h u n d r e d s  of s u p p l i e r s  o u t s i d e  the s t a t e  w h o  are 
on  one e n d  of s o m e  of th i s  l e g i s l a t i o n .  So I feel that I've got
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a ra t h e r  b r o a d  b a c k g r o u n d  f r o m  b o t h  a s p e c t s ,  b o t h  c r e d i t o r s  a n d  
s m a l l  c o r p o r a t i o n s .

I n i t i a l l y ,  I w o u l d  like to say o n e  thing. T h e r e  h a s  
bco.a i n t e r e s t  s h o w n  by t h e s e  two c o m m i t t e e s  a n d  t h e  q u e s t i o n s  
a s k e d  a b o u t  the p o s s i b l i t y  of i n s u r a n c e .  A n d  the two a t t o r n e y s  
w h o  t e s t i f i e d  b e f o r e  m e  h a v e  b o t h  a n a l o g i z e d  a n y  i n s u r a n c e  w h i c h  
m i g h t  be a v a i l a b l e  for -this c o r p o r a t e  l i a b i l i t y  to p a y m e n t  a n d  
p e r f o r m a n c e  bond. W e l l ,  as a p r a c t i c a l  m a t t e r ,  I a g r e e  w i t h  
them, i n c i d e n t a l l y ,  t h a t  if t h e r e  w e r e  a n y  i n s u r a n c e  a v a i l a b l e  to 
c o v e r  t h i s  kind of l i a b i l i t y  for g e n e r a l  c r e d i t o r s ,  it w o u l d  be 
in t h a t  n a t u r e .  But as a p r a c t i c a l  m a t t e r ,  as s o m e  of y o u  
a l r e a d y  know, in o r d e r  to g e t  a p a y m e n t  a n d  p e r f o r m a n c e  b o n d  
y o u ' v e  g o t  to p l e d g e  per.-nnal l i a b i l i t y  to the b o n d i n g  c o m p a n y .  
So y o u ' r e  l o o k i n g  at  a 1 il of the w i s p .  I t h i n k  t h i s  k i n d  of 
l i a b i l i t y  as a p r a c t i c a l  ...atter n o t  i n s u r a b l e .

I w o u l d  a g r e e  th a t  this p r o p o s e d  l e g i s l a t i o n  d o e s  call 
for s u b s t a n t i v e  c h a n g e s  in b o t h  s o c i a l  a n d  e c o n o m i c  p h i l o s o p h y .  
T h o s e  c h a n g e s ,  n o t  ju s t  in A l a s k a ,  b u t  c h a n g e s  f r o m  t h e  a c c e p t e d  
so c i a l  a n d  e c o n o m i c  p h i l o s o p h i e s  t h a t  p r e v a i l  in o t h e r  s t a t e s  
t h r o u g h o u t  the n a t i o n .  Now, I'm n o t  g o i n g  to n e c e s s a r i l y  
c r i t i c i z e  all the a s p e c t s  of this p a r t i c u l a r  l e g i s l a t i o n .  S o m e  
of it is v e r y  g o o d  a n d  p r o b a b l y  h a s  b e e n  n e e d e d  for a l o n g  time. 
But I t h i n k  it is i m p o r t a n t  that y o u  be a w a r e  of the p o t e n t i a l  
i m p a c t  c.nd c h a n g e s  th a t  t h i s  bill is l i k e l y  to b r i n g  a b o u t  s h o u l d
it p a s s  in its p r e s e n t  form.

I am g o i n g  to t o u c h  on j u s t  a f e w  b r i e f  e x a m p l e s  that 
I'll b r i n g  to y o u r  a t t e n t i o n  now. I a m  s u r e  t h a t  the c o m m i t t e e  
w h o  is g o i n g  to be w o r k i n g  on this w i l l  do a m u c h  m o re, a v e r y  
t h o r o u g h  job of a n a l y z i n g  t h i s  bi l l  in total. For e x a m p l e  [TAPE 
CHANGE] . . . bill w o u l d  i m p o s e  an a d d i t i o n a l  r e q u i r e m e n t  for the 
s e r v i c e  of p r o c e s s  in t h e  e v e n t  the r e g i s t e r e d  a g e n t  c a n n o t  be
l o c a t e d  or if t h e r e  is no r e g i s t e r e d  o f f i c e .  Now, I s u b m i t  that
that is an a d d i t i o n a l  i m p o s i t i o n  u p o n  the c r e d i t o r s  of a 
c o r p o r a t i o n  w h i c h  I q u e s t i o n  w h e t h e r  is n e c e s s a r y  g i v e n  t h e  fact 
t h a t  the c o r p o r a t i o n  is the one w h o  is r e q u i r e d  by l a w  as a 
c o n d i t i o n  to c o m i n g  i n t c  e x i s t e n c e .  To e s t a b l i s h  a n a m e d  p e r s o n  
as a r e g i s t e r e d  a g e n t  a n d  an o f f i c e  w h e r e  he  can be l o c a t e d .

Sec. 31C for e x a m p l e ,  r e q u i r e s ,  th i s  h a s  a l r e a d y  b e e n  
m e n t i o n e d  i n c i d e n t a l l y ,  r e q u i r e s  i t e m s  to be c o n t a i n e d  in the 
a r t i c l e s  of i n c o r p o r a t i o n  w h i c h  a r e  p r e s e n t l y  c o n t a i n e d  in the 
bylaws. Here, again, y o u ' v e  h e a r d  o t h e r  w i t n e s s e s  t e s t i f y  a s  to 
the i n c r e a s e  in c o s t r  to s t a r t  u p  a c o r p o r a t i o n .  A n d  m y
e s t i m a t i o n  ^s th a t  it p r o b a b l y  w o u l d  i n c r e a s e  the i n i t i a l  l e g a l
f e e s  e i t h e r  two or t h r e e  fold.

A n d  one o b s e r v a t i o n  1 w o u l d  li k e  to make, a n d  I t hink
i t ' s  n e c e s s a r y  y o u  k e e p  this n p e r s p e c t i v e ,  I h a v e  n o t  d o n e  a 
s t a t i s t i c a l  a n a l y s i s .  But it is my  o p i n i o n  th a t  the m a j o r i t y  of 
c o r p o r a t i o n s  in t h i s  s t a t e  c o n s i s t  of t h r e e  or f ewer
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s t o c k h o l d e r s .  A n d  t h a t  the m a j o r i t y  of t h o s e  c o r p o r a t i o n s  h a v e  a 
c o m m o n a l i t y  of s t o c k h o l d e r s ,  d i r e c t o r s  a n d  the m a n a g e r s  or the 
o f f i c e r s .

Sec. 230, f r a n k l y ,  I f i n d  t o o  c o m p l i c a t e d  for the 
a v e r a g e  p e r s o n  to u n d e r s t a n d .  I r e a d  it l i g h t l y  m y s e l f  l a s t  
night. I ' m  n o t  s a y i n g  t h a t  I c o u l d n ' t  t h o r o u g h l y  c o m p r e h e n d  it 
if I s p e n t  the t i m e  a n d - w e n t  t h r o u g h  it li n e  by line. «*ut, sec,, 
230. Th e r e ,  for e x a m p l e ,  I s u s p e c t  t h a t  th a t  s e c t i o n  if it e v e r y  
r a i s e d  a n y  i s s u e s ,  t h a t  w o u l d  b e  r e s o l v e d  by  l i t i g a t i o n .  T h a t  
the c o u r t s  w o u l d  s p e n d  q u i t e  s o m e  t i m e  a n d  p r o b a b l y  a n u m b e r  of 
c a s e s  w o u l d  h a v e  to be t a k e n  u p  b e f o r e  t h a t  c o u l d  be d e c i d e d .  At  
the p r e s e n t  ti m e  the s t a t u t e  is v e r y  s i m ple, I d o n ' t  f i n d
a n y t h i n g  u n w o r k a b l e  a b o u t  it. It a l l o w s  the n u m b e r  of d i r e c t o r s  
if l e s s  t h a n  t h r e e  to be e q u a l  to t h e  n u m b e r  of s h a r e h o l d e r s  in 
t h e  c o r p o r a t i o n .  T h e  f o r m u l a  is s t r a i g h t f o r w a r d ,  a n d  I a m  n o t  
a w a r e  of a n y  p a r t i c u l a r  p r o b l e m s  w i t h  it, a t  l e a s t  in the c l a s s  
t h a t  I've r e p r e s e n t e d .

Sec. 233, for e x a m p l e ,  I f i n d  t h a t  too b u r d e n s o m e .  
M a n y  c o r p o r a t i o n s  at the p r e s e n t  t i m e  m a i n t a i n  one set of b o o k s  
a n d  r e c o r d s ,  a n d  it ' s  in the r e g i s t e r e d  a g e n t ' s  o f f i c e .  For
a b o u t  h a l f  of the c o r p o r a t i o n s  t h a t  I r e p r e s e n t ,  I k e e p  the b o o k s
^nd r e c o r d s  in m y  o f f i c e .  A s  a m a t t e r  of p r e s e n t  law, the
r e c o r d s  are r e q u i r e d  to be a v a i l a b l e  to a n y  s h a r e h o l d e r  u p o n  
req u e s t .  If th e y  r e q u e s t  the p r e s i d e n t  or the r e g i s t e r e d  a g e n t  
f or a c o p y  or p e r m i s s i o n  to r e v i e w  the c o r p o r a t e  rec o r d s ,  the
p e r s o n  a t  this t i m e  if he d o e s n ' t  h a v e  t h e m  is r e q u i r e d  to tell
h i m  w h e r e  t h e y  are. For e x a m p l e ,  a n y  s h a r e h o l d e r  w h o  c a l l s  my 
o f f i c e  a n d  sa y s  I w a n t  to see the r e c o r d s  of so a n d  so, is 
e n t i t l e d  to do so as a m a t t e r  of law, a n d  he can c o m e  in my 
c o n f e r e n c e  r o o m  a n d  do it.

Secs. 3 5 8  t h r o u g h  383 a r e  e x t r e m e l y  c o m p l i c a t e d .  In my 
o p i n i o n  if t h o s e  s e c t i o n s  w e r e  e n a c t e d ,  t h e y  are b a s i c a l l y  g o i n g  
to o p e n  the door to c o u n t l e s s  l a w s u i t s  as  c o m p a r e d  to the p r e s e n t  
law. I a m  n o t  o n e  of t h o s e  p e r s o n s  w h o  a d v o c a t e s  a n y t h i n g  w h i c h  
w i l l  c a u s e  a t t o r n e y s  to h a v e  m o r e  w o r k  a n d  e a r n  m o r e  m o n e y  fr o m
t h e i r  c l i e n t s .  I l i k e  to s e e  the l e a s t  c o m p l i c a t e d  s t a t u t e s  as
p o s s i b l e ,  a n d  the l e a s t  a m o u n t  of l i t i g a t i o n .  I t h i n k  t h e s e  
s e c t i o n s  a r e  g o i n g  to o p e n  the do o r  to l i t i g a t i o n  for y e a r s  ‘,'i 

come.

Sec. 450, for e x a m p l e ,  is a n o t h e r  one th a t  is a r a d i c a l  
f r o m  the e x i s t i n g  f i n a n c i a l  a n d  l e g a l  p h i l o s o p h y .  Sec. 450, in 
my  i n t e r p r e t a t i o n ,  w o u l d  i m p o s e  l i a b i l i t y  on d i r e c t o r s  for
n e g l i g e n c e  in j u d g m e n t .  T r a d i t i o n a l l y ,  the c o r p o r a t e  d i r e c t o r s  
h a v e  a l w a y s  b e e n  s h i e l d e d  f r o m  m i s j u d g m e n t ,  f r o m  m i s m a n a g e m e n t
even, as lo n g  as it w a s  n o t  d o n e  in b a d  faith. A n d  I s u b m i t  tnat
th i s  is g o i n g  to c h a n g e  the p h i l o s o p h y  w i t h i n  the b u s i n e s s
c o m m u n i t y  a n d  a l s o  i t ' s  g o i n g  to o p e n  the do o r  for a l a r g e  n u m b e r  
of l a w s u i t s .
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Sec. 488, w h i c h ,  of c o u r s e ,  is the one that p r o b a b l y  
h a s  g o t t e n  the m o s t  a t t e n t i o n ,  the s e c o n d a r y  l i a b i l i t y  a l l o w i n g  
t h e  p i e r c i n g  of the Cv^rporate veil. I t h i n k  t h a t  the e f f e c t  of 
thi? p a r t i c u l a r  s e c t i o n  w o u l d  b e  to d e f i n i t e l y  d a m p e n  
en' ,.;reneurism. T h e  w a y  it w o r k s  at  the p r e s e n t  t i m e  is if a 
small, r i s k y  v e n t u r e  s t a r t e d ,  a n d  m a n y  s m a l l  v e n t u r e s  a r e  risky, 
a n d  the s t o c k h o l d e r s  a r e  w i l l i n g  to p u t  a c e r t a i n  a m o u n t  of m o n e y  
i n t o  this. A s  an e x a m p l e ,  a s e r v i c e  t h a t  is n e e d e d  or a t  l e a s t  
as p e o p l e  p e r c e i v e  is * b e i n g  n e e d e d  in t h e  c o m m u n i t y ,  m i g h t  
r e q u i r a n  i n v e s t m e n t  i n i t i a l l y  of $5 0 , 0 0 0 .  T w o  p e o p l e  w h o  w a n t  
to s t a r t  th i s  b u s i n e s s  ar^f e a c h  w i l l i n g  to p u t  u p  $ 2 5 , 0 0 0 .  But 
t h e y  are c e r t a i n l y  n o t  w i l l i n g  to put u p  a n y  m o r e  b e c a u s e  t h e y  
d o n ' t  kn o w  w h e t h e r  the b u s i n e s s  is g o i n g  to f l y  or not. T h e  o n l y  
w a y  t h e y  a r e  g o i n g  to f i n d  o u t  is to g e t  in r e a l l y  a n d  try. B u t  
t h e y  are w i l l i n g  to  m a k e  t h a t  m u c h  of a risk. T h e  b u s i n e s s  c o u l d  
g e t  s t a r t e d  up, for e x a m p l e ,  a n d  it m i g h t  do e x t r e m e l y  w e l l .  
It's g o o d  for the p e o p l e  w h o  s t a r t e d  it, it's g o o d  for the 
c o m m u n i t y ,  a n d  i t ' s  g o o d  for the s u p p l i e r s  t h a t  t h e s e  p e o p l e  d e a l  
w ith. A t  the p r e s e n t  time, if, in fact, it t u r n s  o u t  for 
w h a t e v e r  r e a s o n  that the b u s i n e s s  w a s  n o t  t h e r e  or it w a s  a b a d  
g a m b l e ,  the risk of t h a t  f a i l u r e  is s p r e a d  among, for e x a m p l e ,  
c r e d i t o r s ,  m a n y  of w h o m  p r o b a b l y  i n c l u d e  o u t s i d e  s u p p l i e r s .  T h e  
t y p e  of p e o p l e  w h o  I r e p r e s e n t .  A n d  j u s t  b e c a u s e  I r e p r e s e n t  
t h a t  ty p e  of p e o p l e ,  d o e s n ' t  m e a n  t h a t  I ' m  a d v o c a t i n g  t h eir 
p o s i t i o n .  W h a t  I a m  t e l l i n g  y o u  is t h a t  in my o p i n i o n  y o u  a r e  
g o i n g  to be s h i f t i n g  the risk of f a i l u r e  f r o m  the p e o p l e  w h o  
s u p p l y  this o p e r a t i o n ,  a n d  w h o  in fa c t  k n o w  the ri s k  t h e y  a r e
t a k i n g  a t  the p r e s e n t  t i m e  w h e n  t h e y  e x t e n d  c r e d i t  to a s m a l l
c o r p o r a t i o n ,  to the d i r e c t o r s  or the m a n a g e r s .  A n d  t h e n  the 
q u e s t i o n ,  I think, t h i s  g r o u p  h a s  to ask is w h e t h e r  or n o t  y o u  
w a n t  to m a k e  that r a d i c a l  a c h a n g e  in p r e s e n t  p h i l o s o p h i e s .

So b a s i c a l l y ,  t h a t ' s  all I h a v e  to say. I ju s t  w a n t
m e m b e r s  to be a w a r e  of the r a d i c a l  c h a n g e s .  In m y  o p i n i o n  t h e y
are r a d i c a l  d e p a r t u r e s  f r o m  e x i s t i n g  s t a t u t e s  a n d  p h i l o s o p h i e s .

C O W D E R Y :  T h a n k  you. Rep. W e n d t e .

W E N D T E :  Y o u  i n d i c a t e d  g o i n g  i n t o  yo u r  t e s t i m o n y  t h a t
y o u ' v e  r e p r e s e n t e d  b o t h  s i d e s  of t h a t  e q u a s i o n  . . .

H E N D E R S O N :  B o t h  the c r e d i t o r s  a n d  the small b u s i n e s s  
c o r p o r a t i o n s .

W E N D T E :  In y o u r  j u d g m e n t ,  s h o u l d  w e  m a k e  th a t  s h i f t  of 
ri s k  in r e l a t i o n  to the c r e d i t o r s .

H E N D E R S O N :  In m y  p e r s o n a l  j u d g m e n t ?  No.

W E N D T E :  Y o u r  j u d g m e n t  is t h a t  the r i s k  s h o u l d  r e m a i n
w i t h  the c r e d i t o r s .

H E N D E R S O N :  W i t h  s o m e  e x c e p t i o n s .  N o w  the w o r k e r s '  c o m p
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p r o b l e m  h a s  b e e n  b r o u g h t  out. I w o u l d  t r e a t  t h a t  n o t  as a 
s h i f t i n g  of r e s p o n s i b i l i t y ,  but I t h i n k  the a p p r o p r i a t e  p l a c e  to 
l o o k  a t  the w o r k e r s '  c o m p  s i t u a t i o n  is a c h a n g e  in the w o rkers' 
c o m p  law. It's e n t i r e l y  p o s s i b l e  t h a t  t h a t  is o n e  a r e a  w h e r e  
l i a b i l i t y  s h o u l d  b e  i m p o s e d  on d i r e c t o r s  a n d  m a n a g e r s .  But 
t h a t ' s  a s p e c i a l  i n s t a n c e .  T h a t ' s  a n  i n s t a n c e  w h e r e  a f o r m  of 
i n s u r a n c e  is r e q u i r e d  by law to be  o b t a i n e d ,  a n d  t h e r e  y o u  w o u l d  
b e  h a v i n g  a s p e c i f i c  s a n c t i o n  for f a i l u r e  to do s o m e t h i n g  t h a t ' s  
a l r e a d y  r e q u i r e d .  I see t h a t  as a d i f f e r e n t  s i t u a t i o n  th a n  
p r o t e c t i o n  of g e n e r a l  c r e d i t o r s .

C O W D E R Y :  O n  m y  q u e s t i o n  I a s k e d  a b o u t  the c o r p o r a t e
s h i e l d  of s o m e  f o r e i g n  c o r p o r a t i o n s ,  do y o u  t h i n k  t h a t  c o u l d  be 
p e n e t r a t e d ,  s t o c k h o l d e r s  of f o r e i g n  c o r p o r a t i o n s  u n d e r  t h i s ?

H E N D E R S O N :  Yes, I do. T h e r e  a g a i n  t h i s  is not b a s e d  on 
a t h o r o u g h  r e a d i n g  a n d  a t h o r o u g h  a n a l y s i s  of the bill. T h e  
q u e s t i o n  t h a t  s h o u l d  be a d d r e s s e d ,  in my  o p i n i o n ,  is w h e t h e r  or 
n o t  t h e r e  is a n y  r e a s o n  or a n y  n e e d  to  t r e a t  f o r e i g n  c o r p o r a t i o n s  
or s t o c k h o l d e r s  of f o r e i g n  c o r p o r a t i o n s  d i f f e r e n t l y  f r o m  d o m e s t i c  
c o r p o r a t i o n s .

F U R N A C E :  T h a n k  you, Mr. C h a i r m a n .  O n e  of the c o n c e r n s  
is th a t  o f f i c e r s  a n d  d i r e c t o r s  of s o m e  f o r e i g n  c o r p o r a t i o n s  m a y  
be o u t s i d e  of the j u r i s d i c t i o n  of the A l a s k a  cour t s ,  can y o u  see 
t h i s  a s  p o s i n g  a p o t e n t i a l  p r o b l e m ?

H E N D E R S O N :  N o t  r e a lly. T h e y  a r e  sub j e c t ,  the f o r e i g n  
c o r p o r a t i o n  is s u b j e c t  to j u r i s d i c t i o n  of this c o u r t  if the 
c o r p o r a t i o n  is d o i n g  b u s i n e s s  in A l a s k a .

F U R N A C E :  E x c u s e  me, I ' m  sorry, I s h o u l d  h a v e  r e f e r r e d  
s p e c i f i c a l l y  to the s e c o n d a r y  l i a b i l i t y  in b e i n g  a b l e  to h o l d  the 
o f f i c e r s  a n d  d i r e c t o r s  of a f o r e i g n  c o r p o r a t i o n  w h o  m a y  n o t  be 
s u b j e c t  to the j u r i s d i c t i o n  of A l a s k a  c o u r t s ,  I s h o u l d  c l a r i f y  
t h a t .

H E N D E R S O N :  N o w  you a r e  a s k i n g  a l a w y e r  to do s o m e t h i n g  
t h a t  h e  n e v e r  l i k e s  to do, w h i c h  is to g i v e  a l e g a l  o p i n i o n  off 
the t o p  of h i s  h e a d .  My  o p i n i o n ,  my i n i t i a l  o p i n i o n ,  is t h a t  
p r o b a b l y  s h o u l d  t h i s  s t a t u t e  be p a s s e d ,  A l a s k a  w o u l d  h a v e  
j u r i s d i c t i o n  over the d i r e c t o r s  or p e o p l e  p e r s o n a l l y  t h r o u g h  our 
l o n g - a r m  s t a t u t e .  T h e r e  a g a i n  t h a t ' s  g o i n g  to ta k e  so m e  c a s e  l a w  
to d e t e r m i n e  s p e c i f i c a l l y ,  a n d  I ' m  s u r e  th a t  it w o u l d  be 
c h a l l e n g e d .  A n d  the S t a t e  S u p r e m e  C o u r t  u l t i m a t e l y  w o u l d  ru l e  on 
w h e t h e r  t h e r e  w a s  p e r s o n a l  j u r i s d i c t i o n  or not.

C O W D E R Y :  A r e  t h e r e  f u r t h e r  q u e s t i o n s ?  Rep. Liska.

L ISKA: T h a n k  you, Mr. C h a i r m a n .  Mr. H e n d e r s o n ,  I su r e  
t h a n k  y o u  for y o u r  i n p u t  on this. It ' s  v e r y  t h o r o u g h ,  "’he w a y  I 
r e a d  w h a t  y o u ' r e  t r y i n g  to te l l  us is t h a t  this is s c  r adical, 
this p i e c e  of l e g i s l a t i o n ,  t h a t  w e ' l l  h a v e  no ca s e  low to ba c k  it
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up. T h a t  w e ' r e  g o i n g  to end u p  w i t h  a lot, w e ' r e  i n v i t i n g  a lot 
of l a w s u i t s .  Is the w a y  I ' m  r e a d i n g  y o u ?

H E N D E R S O N :  T h e r e  again, l i k e  m y  p r e d e c e s s o r s ,  I d o n ' t
c l a i m  to be an e x p e r t  on the c o r p o r a t e  c o d e s  of the o t her
s t a t e s .  But f r o m  r e a d i n g  the c o m m e n t s  a n d  the l e t t e r  of
t r a n s m i t t a l  f r o m  the c o d e  r e v i s i o n  c o m m i s s i o n  to the c h a i r m a n ,  I 
g e t  the i m p r e s s i o n  t h a t  e v e n  t h o u g h  N e w  Y o r k  a n d  C a l i f o r n i a  are 
c o n s i d e r i n g  r e v i s i o n s  to t h e i r  c o r p o r a t e  code, t h e y  h a v e n ' t
a d o p t e d  t h i s  s t a t u t e  or t h i s  c o d e  a t  the p r e s e n t  time. A n d
n o b o d y  k n o w s  w h e t h e r  t h e y  w i l l  or not. S o  a t  the p r e s e n t  time it
is m y  u n d e r s t a n d i n g  t h a t  if t h i s  w e r e  a d o p t e d ,  m a n y  of the
e x c e o t i o n s  w o u l d  be n e w  l a w  a n d  w o u l d  be s t a n d i n g  o u t  t h e r e  for 
t he f i r s t  time,.

C O W D E R Y :  A r e  t h e r e  o t h e r  q u i c k  q u e s t i o n s  of the o t h e r  
t e l e c o n f e r e n c e  s i t e s  or o t h e r  c o m m i t t e e  m e m b e r s ?

K O P O N E N :  Yes, Mr. C h a i r m a n ,  t h i s  is Rep. K o p o n e n  in
F a i r b a n k s .  D o e s  the w i t n e s s  h a v e  a copy, or has he r e a d  the H o u s e  
a n d  S e n a t e  J o i n t  J o u r n a l  S u p p l e m e n t ,  d a t e d  A p r i l  8 , 1983, the 
o f f i c i a l  c o m m e n t a r y  of the A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n .

H E N D E R S O N :  N o t  t h a t  I a m  a w a r e  of. I' v e  r e a d  a l o t  of 
t h i n g s  r e c e n t l y ,  b u t  I d o n ' t  b e l i e v e  t h a t ' s  one of them.

K O P O N E N :  I b e l i e v e  t h e r e  w i l l  be a c o p y  there. Page 
64. A n d  I'll c o m m e n t  on the s t a t u t o r y  r e s t r a i n t s  a n d  the e v a s i o n  
of c o r p o r a t e  a s s ets, w h i c h  is, of c o u r s e ,  you m e n t i o n e d  . . .
W e ' v e  h a d  i n f o r m a t i o n  a b o u t  a n u m b e r  of h a v i n g  s t a t u t e s  to g o v e r n  
t h a t  is p e r h a p s  d e s i r a b l e ,  w h e t h e r  t h e s e  a r e  the d e s i r a b l e  on e s  
or n o t 0 B u t  the a b s e n c e  of th i s  k i n d  of i n f o r m a t i o n  s e e m s  to 
c r e a t e  j u s t  as m a n y  suits.

H E N D E R S O N :  W e l l ,  I t h i n k  t h e  p o i n t  that I am t r y i n g  to 
m a k e  a n d  s o m e  of the w i t n e s s e s  b e f o r e  m e  h a v e  b e e n  m a k i n g  w i t h o u t  
c o m i n g  r i g h t  out a n d  s a y i n g  it, is t h a t  a n y t i m e  th a t  y o u  h a v e  a 
s t a t u t e ,  c e r t a i n  p o r t i o n s  of it a r e  g o i n g  to oe s u b j e c t  to 
i n t e r p r e t a t i o n  in the c o u r t s .

K O P O N E N :  A b s e n c e  in the s t a t u t e s  s e e m s  to do the same
thing.

H E N D E R S O N :  T h a t ' s  true. But c a s e  law is, or w h a t  w e  
call c o m m o n  law, is b a s i c a l l y  p r e t t y  w e l l  e s t a b l i s h e d  a n d  has 
b e e n  e v o l v e d  o v e r  s e v e r a l  h u n d r e d  y e a r s .  In a c a s e  l i k e  this, 
y o u ' r e  c h a n g i n g  w h a t  is r e f e r r e d  to a s  the c o m m o n  law, a n d  y o u ' r e  
n o t  s i m p l y  c o d i f y i n g  or i m m o r t a l i z i n g  by the l e g i s l a t u r e  e x i s t i n g  
c o m m o n  law. You are c r e a t i n j  l a w  w h i c h  is c o n t r a r y  to e x i s t i n g  
c o m m o n  law. A n d  w h e n e v e r  y o u  do that, you c r e a t e  p o t e n t i a l  c o u r t  
c a s e s  w h e r e  the s p e c i f i c  l a n g u a g e  a n d  the i n t e r p r e t a t i o n  of the 
s t a t u t e s  is a m a t t e r  for the c o u r t s  to d e t e r m i n e .
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K O P O N E N :  H a v e  y o u  r e a d  the W e s t e r n  C a l i f o r n i a
s t a t u t e s ?

H E N D E R S O N :  No, I h a v e  not.

K O P O N E N :  T h e s e  do s e e m  to be d r a w n  in p a r t  f r o m  the 
s t a t u t e s  t h a t  w e ' v e  b e e n  . . .

H E N D E R S O N :  T h e r e  a g a i n  I d o n ' t  c l a i m  to be an e x p e r t  in 
t he m a t t e r ,  b u t  i t ' s  my u n d e r s t a n d i n g  f r o m  r e a d i n g  t h i s  s i n g l e  
d o c u m e n t  t h a t  p o r t i o n s  of the C a l i f o r n i a  s t a t u t e  a r e  i n c l u d e d  in 
this, b u t  t h a t  th i s  d o e s  g o  f a r t h e r  in s o m e  r e s p e c t s  th a t  the 
C a l i f o r n i a  c o d e  as it now exists.

B U S S E L L :  A r e  t h e r e  f u r t h e r  q u e s t i o n s  f r o m  a n y  p e o p l e  on 
the t e l e c o n f e r e n c e  n e t w o r k  or o t h e r  c o m m i t t e e  m e m b e r s ?  If not, 
j u s t  b e f o r e  y o u  leave, Mr. H e n d e r s o n ,  can I ask y o u  j u s t  a c o u p l e  
of q u e s t i o n s ?  H o w  l o n g  h a v e  y o u  l i v e d  in A l a s k a  a n d  p r a c t i c e d  
law h e r e ?

H E N D E R S O N :  I ' v e  l i v e d  in A l a s k a  23 y ^ a r s .  I've
p r a c t i c e d  l a w  s i n c e  1975.

B U S S E L L :  A n d  o n e  m o r e  q u e s t i o n ,  Roger. O u t  of all of
these, y o u  m e n t i o n e d  y o u  r e p r e s e n t  a n u m b e r  of c o r p o r a t i o n s .  How 
m a n y  of t h o s e  c o r p o r a t i o n s  do y o u  sit on as a b o a r d  m e m b e r ?  A n d  
g e n e r a l l y ,  t h a t ' s  the p r a c t i c e  of a n  a w f u l  lot of a t t o r n e y s
here.

H E N D E R S O N :  It is. It's o,ie t h a t  I t r y  to avoid. I
g i v e  c o u n s e l  to the b o a r d  of d i r e c t o r s  f r e q u e n t l y ,  as a b o a r d  a n d  
i n d i v i d u a l l y .  A n d  I g i v e  l egal c o u n s e l  to the m a n a g e r s  and
o f f i c e r s .  A s  a m a t t e r  of my p e r s o n a l  p r a c t i c e ,  I a t t e m p t  to 
a v o i d  b e c o m i n g  a b o a r d  m e m b e r  m y s e l f .

B U S S E L L :  T h a t  a n s w e r  w a s  a n t i c i p a t e d .  O u t  of a l l  of
t h e s e  f o l k s  th a t  y o u  represent,, h o w  m a n y  of them, w h a t  ki n d  of a 
p e r c e n t a g e  w o u l d  y o u  say h a v e  m e m b e r s  th a t  c a r r y  0 & E
i n s u r a n c e ?

H E N D E R S O N :  Y o u  me a n  for the p e r s o n a l  l i a b i l i t y  of
o f f i c e r s  a n d  d i r e c t o r s  to c r e d i t o r s ?

B U S S E L L :  No, no. A  lot of these, I d o n ' t  know, you
s a i d  y o u  r e p r e s e n t e d  m i d d l e  of the r o a d  cl i e n t s ,  a r e  t h e r e  a
n u m b e r  of t h e s e  c o r p o r a t i o n s  t h a t  y o u  r e p r e s e n t  w h e r e  0 & E
i n s u r a n c e  is c a r r i e d ?

H E N D E R S O N :  I ' m  n o t  a w a r e  of any.

B U S S E L L :  I t h i n k  t h a t ' s  a n  i m p o r t a n t  s t a t e m e n t  to be
m a d e  here. A n d  if y o u  r e p r e s e n t  a l a r g e  b l o c k  of w h a t  you
c o n s i d e r  m i d d l e  c o r p o r a t e ,  a n d  no o n e  p r e s e n t l y  c a r r i e s  0 & E
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i n s u r a n c e ?

H E N D E R S O N :  N o t  to m y  k n o w l e d g e .  T h e r e  a g a i n  y o u  m u s t  
r e m e m b e r  t h e  m a j o r i t y  of the c o r p o r a t i o n s  w h i c h  I do r e p r e s e n t  
h a v e  t h r e e  or f e w e r  s h a r e h o l d e r s .

B U S S E L L :  W h e r e ,  in y o u r  o p i n i o n  b e c a u s e  y o u ' v e
p r a c t i c e d  l a w  h e r e  so long, is t h e  l i n e  g e n e r a l l y  d r a w n  for 0 & E 
i n s u r a n c e ?  Is it b e c a u s e  of the a c t i v i t y  of the c o r p o r a t i o n  that 
it is i n v o l v e d  in, or the s i z e  of the c o r p o r a t i o n ?

H E N D E R S O N :  G e n e r a l l y ,  the s i z e  of the c o r p o r a t i o n ,
w o u l d  be m y  o p i n i o n .  I b e l i e v e  t h a t  w o u l d  b e  m o r e  of a
d e t e r m i n i n g  f a c t o r  t h a n  the n a t u r e .  T h e  larger c o r p o r a t i o n s  
w o u l d  be m u c h  m o r e  l i k e l y  to o b t a i n  t h a t  for their o f f i c e r s  a n d  
d i r e c t o r s  th a n  the s m a l l e r  ones.

B U S S E L L :  I d o n ' t  k n o w  h o w  far into tax l a w  you go, but 
is 0 & E i n s u r a n c e  w h e n  it ' s  c a r r i e d  by a c o r p o r a t i o n  a tax 
d e d u c t i b l e  i t em?

H E N D E R S O N :  W e l l ,  I do not h a v e  a s p e c i a l t y  in taxes, 
a n d  I t h i n k  I'd oe t t e r  d e c l i n e  to a n s w e r  t h a t  if y o u  d o n ' t  mind, 
C h a r l i e .

B U S S E L L :  Mr. H e n d e r s o n ,  I c e r t a i n l y  t h a n k  y o u  for
t a k i n g  the time o u t  of y o u r  F r i d a y  to c o m e  down h e r e  a n d  s h a r e  
t h o s e  c o m m e n t s  so o p e n l y  w i t h  the c o m m i t t e e .  I've a lot of 
q u e s t i o n s  I c o u l d  p r o b a b l y  a s k 7 b u t  t h e r e  are a n  a w f u l  lot of 
p e o p l e  to go. O n c e  ag a i n ,  I r e a l l y  a p p r e c i a t e  y o u  c o m i n g  down.

H E N D E R S O N :  W ell, I a p p r e c i a t e  y o u r  m e m b e r s  for the
o p p o r t u n i t y  to speak.

C O W D E R Y :  Rep. W e n d t e .

W E N D T E :  I r e q u e s t  that the c o m m i t t e e  s t a f f  g e t  in t ouch
w i t h  the D e p a r t m e n t  of C o m m e r c e  a n d  g e t  the da t a  in t e r m s  of the
si z e  of c o r p o r a t i o n s .  I t h i n k  t h a t ' l l  be an i m p o r t a n t  a s p e c t  of 
j u d g i n g  t h e  i m p a c t  of this s t a t u t e .  B u t  I s u s p e c t  as he said, as 
a m a t t e r  fact he w a s  p r o b a b l y  c o n s e r v a t i v e  w h e n  h e  s a i d  ju s t  a
m a j o r i t y  of t h e m  are j u s t  t h e s e  t h r e e  or four p e o p l e .  A n d  I
w o u l d  e x p e c t  the D e p a r t m e n t  of C o m m e r c e  w o u l d  be a b l e  to c r a n k  
t h a t  o u t  for us.

C O W D E R Y :  W e  w i l l  m a k e  t h a t  effort. I ' m  n o t  c e r t a i n
that t h e y  h a v e  that;. . .before, but I'll m a k e  t h a t  effo r t .  The
n e x t  p e r s o n  on the l i s t  is Mr. J o h n  A b b o t t .

A B B O T T :  If I c o u l d  d e f e r  to P r o f e s s o r  D a n i e l  F e s s l e r
a n d  ask hi.-' to m a k e  c o m m e n t s  o n  s o m e  of the i s s u e s  t h a t  h a v e
b e e n  raised,
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W E N D T E :  If w e  re g o i n g  to ta l k  ti m e  a v a i l a b l e ,  I
tho»; jht the p r i n c i p a l  pur^ jse of t h i s  w a s  to h e a r  the p e o p l e  in
A n c n o r a g e  that w a n t e d  to c o m m e n t  e s s e n t i a l l y  on h i s  w o r k .  A n d  it 
m i g h t  be g o o d  to ask if those, I n o t i c e  p e o p l e  w a l k i n g  o u t  as 
w e ' v e  g o n e  t h r o u g h  the m o r n i n g ,  t h e r e  m a y  be t h o s e  w h o  m i g h t  n o t  
be a b l e  to t e stify.

C O W D E R Y :  I w a s  j u s t  t r y i n g  t o  go t h r o u g h  the l i s t  as it
w a s  w r i t t e n  down. I d i d n ' t  m e a n  to p r e e m p t  a n y o n e .  I w o u l d
l e a v e  t h a t  d i s c r e t i o n  to, I t h i n k  t h a t  is true t h a t  Mr. F e s s l e r  
a n d  Mr. A b b o t t  !.’v e  b o t h  b e e n  i n v o l v e d ,  a n d  t h e y ' r e  h e a r  to 
l i s t e n  as m u c h  as =

A B B O T T :  ; <.*■ , Rep. W e n d t e ,  w e  a s k  to  let e v e r y b o d y
e l s e  t e s t i f y  firs >,*■■■V' • in . . .

C O W D E R Y :  . us j u s t  g o i n g  d o w n  t h r o u g h  the list, I 
a p p r e c i a t e  y o u r  . . .

A B B O T T :  W e ' d  l i k e  to t e s t i f y  w h e n  e v e r y b o d y  e l s e  h a s  
h a d  a n  o p p o r t u n i t y  to t e s t i f y ,  Mr. C h a i r m a n .

V O I C E :  A n y  a t t o r n e y  w a n t s  the la s t  word, Mr. C h a i r m a n .

C O W D E R Y :  The n e x t  one, R i c h a r d  ketson.

P.OSTEN: T h a n k  you, Mr. C h a i r m a n .  T h e  n a m e  is R i c h a r d ,  
Dick R o s t e n ,  I'm on t h e  task f o r c e  for the b u s i n e s s  l a w  s e c t i o n  
in the bar also, a n d  h a v e  b e e n  in p r i v a t e  p r a c t i c e  h e r e  for
a p p r o x i m a t e l y  s e v e n  y e a r s ,  r e p r e s e n t i n g  bo t h  l a r g e  a n d  s m all 
c o r p o r a t i o n s ,  a n d  i n d i v i d u a l s  a n d  p a r t n e r s h i p s  a n d  j o i n t
v e n t u r e s .  I t h i n k  it ' s  a g o o d  t h i n g  t h a t  the c o d e  r e v i s i o n
c o m m i s s i o n  took a l o o k  at our s t a t u t e s  a n d  m a d e  s e v e r a l  
r e c o m m e n d a t i o n s .  T h e r e  a r e  t h i n g s  w h i c h  t h e y  h a d  r e c o m m e n d e d  
w h i c h  I t h i n k  s h o u l d  be a d o p t e d ,  a n d  t h e r e  a r e  o t h e r  t h i n g s  w h i c h  
I t h i n k  s h o u i d  a t  l e a s t  be t h o u g h t  a b o u t  so m e  m o r e  b e f o r e  a 
d e c i s i o n  is made. So I w o u l d  j o i n  the o t h e r  m e m b e r s  of the task 
f o r c e  w h o  h a v e  a s k e d  for an  a d d i t i o n a l  30 days. T h e r e  are so m e  
t h i n g s  w h i c h  w e ' v e  h a d  a c h a n c e  to focus, a n d  t h e r e  a r e  s o m e
t h i n g s  w h i c h  w e  h a v e n ' t .

I h a d  l u n c h  w i t h  o n e  c l i e n t  y e s t e r d a y  a n d  d i n n e r  w i t h  
a n o t h e r  c l i e n t  l a s t  n i g h t  a n d  w a s  d i s c u s s i n g  s o m e  of t hese 
p r o v i s i o n s .  A n d  the b i g  one w h i c h  h i t s  t h e m  is this s e c o n d a r y  
l i a b i l i t y  issue. I t h i n k  it p o t e n t i a l l y  has a c h i l l i n g  e f f e c t  on 
e c o n o m i c  d e v e l o p m e n t  in the state. P e o p l e  a r e  w i l l i n g  to put up 
so m u c h  c a p i t a l  but p e r h a p s  n o  m o re. A n d  t h e y  a r e  g o i n g  a t  ri s k  
by p u t t i n g  up t h a t  c a p i t a l  to s t a r t  w i t h .  A n d  in s o m e  s i t u a t i o n s  
if t h e y  g o  to a bank, t h e y  p r o b a b ' y  a r e  g o i n g  to h a v e  to p u t  a 
p e r s o n a l  g u a r a n t e e  d o w n  in additio:.. So they a r e  at  risk there. 
T h e r e  is risk, d i f f e r e n t  p a r t i e s  a r e  g o i n g  to h a v e  to take the 
risk. It ' s  a p u b l i c  p o l i c y  d e c i s i o n  j u s t  w h e r e  y o u  w a n t  to p l a c e  
the risk. If y o u  p u t  a $ 2 5 , 0 0 0  m i n i m u m  c a p i t a l i z a t i o n
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r e q u i r e m e n t  i n t o  the c o r p o r a t i o n  code, y o u ' r e  e f f e c t i v e l y  d e n y i n g  
p e o p l e  w h o  d o n ' t  h a v e  $ 2 5 , 0 0 0  the o p p o r t u n i t y  to u t i l i z e  a
c o r p o r a t i o n .  A n d  I ' m  n o t  s a y i n g  i t ' s  g o o d  or b a d  n e c e s s a r i l y .  I
j u s t  w a n t  y o u  to be a w a r e  of the i m p a c t  of that.

T h e  D e p a r t m e n t  of C o m m e r c e  w a s  m e n t i o n e d  a few m i n u t e s
ago. I w a s  c u r i o u s  w h e t h e r  a n y o n e  on the c o d e  r e v i s i o n
c o m m i s s i o n  a s k e d  the D e p a r t m e n t  of C o m m e r c e  as to w h a t  t h eir 
t h o u g h t s  as to w h a t  w a s  n e e d e d .  O n  the s e c o n d a r y  l i a b i l i t y ,  it 
s e e m s  to h i t  on p r o t e c t i n g  c r e d i t o r s .  W e r e  c r e d i t o r s  a s k e d  if
t h e y  felt, w h e r e  d i d  the i n i t i a t i v e  c o m e  f r o m  for t h a t ?  T h e  b o d y
of law, I t h i n k  i t ' s  v e r y  g o o d  t h a t  A l a s k a  be a b l e  to d r a w  o n  a 
b o d y  of c a s e  l a w  e l s e w h e r e .  W e  a r e  a y o u n g  state. A  l o t  of the 
i s s u e s  t h a t  we  f a c e  h a v e  b e e n  f a c e d  in o t h e r  s t a tes. A  l o t  of 
p e o p l e  d e v o t e  a l o t  of time a n d  m o n e y  to those, a n d  it ' s  
s e n s e l e s s  to r e i n v e n t  t h e  w h e e l  u p  here. So if we  c a n  d r a w  on 
the l a w  of o t h e r  s t a t e s  w i t h  s i m i l a r  s t a t u t o r y  p r o v i s i o n s ,  I
think t h a t ' s  far the b e t t e r .

S o m e  of the p e o p l e  on our ta s k  f o r c e  r e f e r r e d  to this 
t h i n g  as  t h e  l a w y e r s  r e l i e f  act. W e l l ,  w e  a r e  n o t  l o o k i n g  for 
w a y s  to m ake, h a v e  m o r e  b u s i n e s s  m a k e  m o r e  m o n e y  u n d e r  this, I 
t hink a l o t  of us, if t h e y  a r e  s e n s i b l e  c h a n g e s ,  t h a t ' s  fine. 
But w e  d o n ' t  w a n t  to m a k e  w o r k  for o u r s e l v e s  and h a v e  our c l i e n t s  
s p e n d  m o n e y  on us. T h a t ' s  n o t  w h a t  w e  v i e w  our w o r l d  as a 
c o m m e r c i a l  lawyer.

T h e  q u e s t i o n s  w a n  r a i s e d  e a r l i e r  a b o u t  p i e r c i n g  the 
c o r p o r a t e  v e i l  of a f o r e i g n  c o r p o r a t i o n .  You c a n  p i e r c e  the 
c o r p o r a t e  ve i l  of any c o r p o r a t i o n  if the p r o p e r  f a c t s  a r e  t h e r e  
r e g a r d l e s s  of w h e t h e r  i t ' s  d o m e s t i c .  A s  a p r a c t i c a l  m a t t e r ,  it 
m a y  be m o r e  d i f f i c u l t  to f i n d  out s o m e  of the f a c t s  a n d  be m o r e  
e x p e n s i v e  to get a t  the fa c t s .  A n d  e v e n  if y o u  g e t  a j u d g m e n t  
a g a i n s t  s o m e b o d y  e l s e  a n d  f o r c i n g  a j u d g m e n t  to a n o t h e r  
j u r i s d i c t i o n ,  it can be m o r e  d i f f i c u l t ,  if n o t  i m p o s s i b l e .  A n d  
if y o u  h a v e  a $ 2 5 , 0 0 0  j u d g m e n t ,  for i n s t a n c e ,  you m a y  or m a y  n o t
be a b l e  to f i n d  s o m e b o d y  w h o  is g o i n g  to go c h a s e  a f t e r  their
a s s e t s  in a d i f f e r e n t  state.

A l s o  m e n t i o n e d  e a r l i e r  w a s  w h e r e  r e cords, c o r p o r a t e
r e c o r d s  of the c o r p o r a t i o n s  a r e  kept. S o m e  c l i e n t s  I h a v e  a r e  
v e r y  g o o d  a b o u t  k e e p i n g  u p  the c o r p o r a t i o n  a n d  t h e y  h a v e  g o o d  
r e c o r d  k e e p i n g .  T h e y  k e e p  t h e i r  c o r p o r a t e  books. O t h e r  c l i e n t s  
of m i n e  s a y  t h a t ' s  w h a t  I h i r e  y o u  for, I w a n t  y o u  to do it
b e c a u s e  at l e a s t  I k n o w  w h e r e  it is. Y o u ' r e  o r g a n i z e d  for t h a t  
a nd I ' v e  g o t  o t h e r  t h i n g s  to w o r r y  about. I t h i n k  t h a t ' s  
s o m e t h i n g  th a t  s h o u l d  be l e f t  in the d i s c r e t i o n  of the i n d i v i d u a l  
client.

I t h i n k  a lot of the i s s u e s  as I' v e  l o o k e d  at  this, I 
f i r s t  b e c a m e  a w a r e  of t h e  bill, by the wa y ,  at the bar c o n v e n t i o n  
w h e r e  P r o f e s s o r  F e s s l e r  m a d e  a p r e s e n t a t i o n  a n d  q u i t e  f r a n k l y  I 
t hink w h e n  w e  h e a r d  it w a s n ' t  g o i n g  a n y w h e r e  l a s t  y e a r  in the



l e g i s l a t u r e ,  w e  d i d n ' t  p a y  th a t  m u c h  a t t e n t i o n  to it. N o t  u n l i k e  
th e  r e v o l u t i o n a r i e s  d u r i n g  the A m e r i c a n  wa r ,  u n t i l  it s t a r t s  to 
a f f e c t  y o u r  p o‘‘ket bo o k .  Y o u  d o n ' t  p a y  t h a t  m u c h  a t t e n t i o n  to 
c h a n g e  c o m i n g  d o w n  the road. I t ' s  h e r e  now. I t h i n k  it does 
d e s e r v e  a t t e n t i o n ,  a n d  I t h i n k  it d o e s  d e s e r v e  the r e p o r t  of the 
ta s k  f o r c e  so t h a t  y o u  h a v e  the o p p o r t u n i t y  to c o n s i d e r  that.

T h e r e  are a n u m b e r  of i s s u e s  t h a t  t h e  c o d e  b r i n g s  to 
l i g h t  a n d  l e a v e s  up  the d e c i s i o n  of t h e  i n d i v i d u a l s  i n v o l v e d  in 
t h e  c o r p o r a t i o n ,  w h i c h  I t h i n k  is a g o o d  thing. It sa y s  t h e s e  
a r e  i s s u e s  t h a t  n e e d  to be c o n s i d e r e d  a n d  u n d e r  our p r e s e n t  
s t a t u t o r y  s c h e m e ,  t h e y  not, y o u  d o n ' t  h a v e  to c o n s i d e r  them. It 
l e a v e s  the o p t i o n  to go o n e  w a y  or the o t h e r .  I t h i n k  t h a t ' s  a 
g o o d  thing. O n  the o t h e r  hand, I' v e  b e e n  in p r a c t i c e  h e r e  s e v e n  
y e a r s .  I r e p r e s e n t  b u s i n e s s e s ,  a n d  I' v e  n o t  r u n  i n t o  
i n s u r m o u n t a b l e  p r o b l e m s  u n d e r  the p r e s e n t  code. But I do t h i n k  
t h e r e  is a l o t  of, a l o t  l a c k i n g  in the p r e s e n t  code, a n d  I w o u l d  
c e r t a i n l y  h o p e  t h a t  a t  l e a s t  s o m e  of t h e s e  p r o v i s i o n s  w o u l d  be 
a d o p t e d .

L a s t l y ,  I'd j u s t  like to m e n t i o n  t h a t  as far as the 
a d v e r t i s e m e n t  in the n e w s p a p e r ,  I t h o u g h t  t h a t  w a s  e x c e p t i o n a l l y  
w e l l  d o n e  as o p p o s e  to a t i n y  legal ad t h i s  is s o m e t h i n g  th a t  
p e o p l e  w o u l d  r e a l l y  lo o k  a t  a n d  n o t i c e .  I c o m m e n d  y o u  for that.

C C W D E R Y : T h a n k  you. Rep. W e n d t e .

W E N D T E :  L i s t e n i n g  to y o u r  c o m m e n t s ,  y o u  m e n t i o n e d  y o u  
m e t  y o u r  c l i e n t  at l u n c h  y e s t e r d a y ,  I h a v e  to a c k n o w l e d g e  t h a t  
s o m e  of my c o r p o r a t e  r e c o r d s  a r e  on d i n n e r  n a p k i n s ,  a n d  not 
p a r t i c u l a r l y  w e l l  kept. I'd ask the q u e s t i o n  t h o u g h ,  h o w  m a n y  
a r e  on the t a s k  f o r c e ?  H o w  l a r g e  is the ta s k  f o r c e ?

R O S T E N :  W e  have, I t h i n k  ten. W e ' v e  b r o k e n  it d o w n  
i n t o  d i f f e r e n t  s u b c o m m i t t e e s  to l o o k  at d i f f e r e n t  s e c t i o n s .  
Again, as D i c k  B l o c k  m e n t i o n e d  e a r l i e r  h i t t i n g  t h e  e c o n o m i c  
i m p a c t  as  m u c h  as a n y t h i n g  else. A  s c h o l a r l y  r e v i e w  h a s  a l r e a d y  
b e e n  done. W e  d o n ' t  p r e t e n d  to w a n t  to do t h a t  ag a i n .  I t h i n k  
a l s o  th a t  two of t h e m  w o u l d  p u t  e v e r y o n e  a s l e e p .  O n e  is 
n e c e s s a r y ,  two of t h e m  w o u l d  be too m uch. T h e  p a r t i c u l a r  ta s k  
f o r c e  t h a t  I ' m  on is m e e t i n g  at 7:00 a.m. n e x t  M o n d a y  m o r n i n g  to 
go over this. I' v e  a s k e d  p e o p l e  to m a k e  s u r e  t h e y  r e v i e w  this 
s t a t u t e  b e f o r e  then, all s t a t u t e s .

W E N D T E :  A r e  a l l  ten m e m b e r s  f r o m  the A n c h o r a g e  a r e a ?

R O S T E N :  I b e l i e v e  so.

K E L L Y :  Yes, t h e y  a r e  c o n s i d e r i n g  the ti m e  i n v o l v e d .  We 
h a d  to g e t  a g r o u p  t h a t  w o u l d  g e t  t o g e t h e r  i m m e d i a t e l y  . . .

R O S T E N :  W e  t a l k e d  a l s o  a b o u t  h o p e f u l l y  g e t t i n g  i n p u t  
f r o m  the c h a m b e r  of c o m m e r c e .  A t  l e a s t  d r a w i n g  t h a t  to y o u r
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a t t e n t i o n ,  I ' l l  r e c o m m e n d  t h a t  also. W e  c a n  s p e a k  for our
c l i e n t ' s  i n t e r e s t s  or c o m e  to a s k  q u e s t i o n s ,  b u t  I t h i n k  it a l s o  
w o u l d  be v e r y  g o o d  if y o u  c a n  g e t  s o m e  d i r e c t  i n p u t  f r o m  b u s i n e s s  
p e o p l e  w i t h o u t  h a v i n g  to go t h r o u g h  l a w y e r s .

C O W D E R Y :  Yes, I h a d  p l a n n e d ,  in fact, w a s  g o i n g  to m a y  
c o n t r a c t  or h a d  b e e n  s c h e d u l e d  to c o n t a c t  t h e  c h a m b e r  a b o u t  th i s  
m a t t e r  today, but w e  w i l l .  M y  i n t e n t i o n  to h o l d  this, c o n t i n u e  
t h i s  m e e t i n g  on u n t i l  1:00 p.m., a n d  w e ' r e  g o i n g  to b r e a k  for 
l u n c h  a n d  t h e n  c o m e  b a c k  if w e  h a v e  m o r e  p e o p l e  to t e s t i f y .  But 
w e  do i n t e n d  to g e t  a h o l d  of the c h a m b e r .  Rep. U e h l i n g .

U E H L I N G :  T h a n k  you, Mr. C h a i r m a n .  O u s t  g o i n g  o v e r  the 
J o u r n a l  S u p p l e m e n t  here, a n d  a l e t t e r  t h a t  w a s  to B i l l  R a y  f r o m  
J o h n  A b b o t t ,  it w a s  s t a t e d  h e r e  t h a t  t h e  p r o p o s e d  A l a s k a  
C o r p o r a t i o n s  C o d e  is w h a t  t h e y  ca l l  a m i d d l e  of the r o a d  a t t e m p t  
here. M a y b e  y o u  c o u l d  c o m m e n t  on that, y o u  h a d  s a i d  t h a t  t h e r e  
w a s  s o m e  p r o b l e m s  in w h a t  y o u  saw t h a t  t h e y  h a d  p u t  f o r w a r d .  
M a y b e  y o u  c o u l d  c o m m e n t  on that.

R O S T E N :  I ' m  n o t  q u i t e  s u r e  t h a t  I f u l l y  u n d e r s t a n d .
It's m i d d l e  of the r o a d  in the s e n s e  t h a t  i t ' s  n o t  a l l  
s h a r e h o l d e r  o r i e n t e d  a n d  it's n o t  a l l  m a n a g e m e n t  o r i e n t e d .  I 
b e l i e v e  t h a t  w a s  t h e  i n t e n t .  A n d  t h a t  I t h i n k  is a g o o d
a p p r o a c h .  It ' s  a m o r e  d e t a i l e d  s t a t u t e  t h a n  m a n y  states, w h i c h
m a y  be a g o o d  or b a d  t h i n g  f r o m  the a m o u n t  of l i t i g a t i o n  w h i c h
m a y  or m a y  n o t  ensue. T h i s  m e a n s  to say, t h a t  in the a b s e n c e  of
a p r e c i s e  s t a t u t e  s o m e t i m e s  i s s u e s  d o n ' t  c o m e  to l i g h t  a n d  y o u  
can r e l y  on the c o m m o n  law w h i c h  has b e e n  d e v e l o p e d  ov e r  a c o u p l e
h u n d r e d  y e a r s .  O n  the o t h e r  hand, w h e n  y o u  p u t  t h i n g s  d o w n  in
s t a t u t e s ,  s o m e t i m e s  t h e y ' r e  a n s w e r e d  p r e c i s e l y  a n d  t h e r e  is n o t  
n e e d  to go to the c o u r t s .  O t h e r  t i m e s  y o u  get a v e r y  d e t a i l e d  
c o n s t i t u t i o n  as it w e r e ,  a n d  t h e n  y o u  w o r r y  a b o u t  w e l l  w h a t  if 
s o m e t h i n g  w a s n ' t  in there. W a s  it l e f t  o u t  on p u r p o s e .  U n l e s s  I 
t h i n k  y o u ' r e  t a l king a b o u t  a n o t h e r  c o n c e p t ,  m i d d l e  of the road. 
T h i s  is c e r t a i n l y  m o r e  d e t a i l e d  t h a n  a l o t  of c o r p o r a t i o n  c o d e  
s t a t u t e s .  But i t ' s  h a r d  to p r e d i c t  at t h i s  point, w h e t h e r  it's 
g o i n g  to m e a n  m o r e  or l e s s  l i t i g a t i o n  in t h e  f u t ure.

U E H L I N G :  T h a n k  you, Mr. C h a i r m a n .  A n d  a f o l l o w  up
q u e s t i o n ,  w e  t a l k e d  a bit a b o u t  c o r p o r a t i o n s  t h a t  w e r e  m o r e  
v e n t u r e  c a p i t a l  i n t e n s i v e ,  a n d  w e  a l s o  t a l k e d  a b o u t  e n t r e p r e n e u r s  
a n d  g e t t i n g  the m o r e  r i s k y  v e n t u r e s .  In y o u r  o p i n i o n  do y o u  fe e l  
t h a t  the p r o p o s e d  c h a n g e s  in the c o d e  a r e  r e a l l y  g o i n g  to l i m i t  
the v e n t u r e  c a p i t a l i s t s ,  the e n t r e p r e n e u r s  a n d  t h a t  k i n d  of 
t h i n g ?

R O S T E N :  I do t h i n k  it w i l l  as p r e s e n t l y  c o n s t i t u t e d .  
I'm a l s o  c o n c e r n e d  a b o u t  the l a r g e  c o r p o r a t i o n s  w h o  a r e  c o m i n g  in 
h e r e  to do m i n e r a l  d e v e l o p m e n t ,  w h o  w i l l  be s u b j e c t  to these, it 
m a y  h a v e  an i m p a c t  on them. I'm s e n s i t i v e  to the p o i n t  w h e r e  
p e o p l e  c a n  t r a c k  a c o r p o r a t i o n ,  they s h o u l d  be paid. O n e  of the 

r i s k s  y o u  have. T h a t ' s  a ri s k  t h e y  a r e  g e n e r a l l y  a w a r e  of is
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t h a t  it is a c o r p o r a t i o n  a n d  y o u  c a n  is s u e .  It d e p e n d s  on the 
m u s c l e  powe:c y o u  h a v e  in b a r g a i n i n g .  A  b a n k  h a s  e n o u g h  m u s c l e  
p o w e r  w h e n  y o u  go in to g e t  a l o a n  a n d  m a k e  y o u  p e r s o n a l l y  
g u a r a n t e e  t h e  loan. W h e t h e r  y o u  h a v e  t h a t  c a p a c i t y  w h e n  y o u ' r e  
m a k i n g  y o u r  o w n  c o n t r a c t  pith a c o r p o r a t i o n  is u p  to the 
p a r t i c u l a r  c i r c u m s t a n c e s .  Lo t h e r e  is n o  m a g i c  a n s w e r  w h i c h  is 
g o i n g  to p r o t e c t  e v e r y b o d y  a l l  the time. M y  o w n  f e e l i n g  is one 
p a r t i c u l a r  issue, a n d  I d o n ' t  w a n t  to p l a c e  t o o  m u c h  e m p h a s i s  on 
it, b u t  it is the e y e c a t c h e r  for e v e r y o n e ,  is t h a t  it is g o i n g  to 
h a v e  a c h i l l i n g  e f f e c t  a n d  it p e r h a p s  g o e s  too far in t h a t  
d i r e c t i o n .

C O W D E R Y :  Thar k y o u  v e r y  m u c h .  Sec. 96 0 of the b i l l  
e x e m p t s  o f f i c e r s  a n d  d i r e c t o r s  of m a n y  c o r p o r a t i o n s  u n d e r  the 
p r o v i s i o n s  of sec. 488. Do y o u  feel t h a t  c o n s t i t u t i o n  c o u l d  be, 
it w o u l d  s e e m  to m e  t h a t  c o r p o r a t i o n s  a n d  o f f i c e r s  w o u l d
c e r t a i n l y  c h a l l e n g e d  t h a t  s e c t i o n  in a court, if it e v e r  g o t  to 
c o u r t  u n d e r  the F o u r t e e n t h  A m e n d m e n t ,  do y o u  t h i n k  t h a t  c o u l d  be 
g o o d  j o b  s e c u r i t y  for a t t o r n e y s ,  or h o w  do y o u  l o o k  at t hat?

R O S T E N :  W e l l ,  I'd say v e r y  l i k e l y  t h a t  w o u l d  be
c h a l l e n g e d  a n d  y e s  it w o u l d  c r e a t e d  w o r k  for a t t o r n e y s .  A n d  no, 
I d o n ' t  kn o w  h o w  it w o u l d  co m e  out.

C O W D E R Y :  T h a n k  you. A n y  m ore, Rep. B u ssell.

B U S S E L L :  T h a n k  you, Mr. C h a i r m a n .  A r e  t h e r e  q u e s t i o n s
of, if t h e r e  a r e  none, I'd l i k e  to j u s t  a s k  y o u  the sa m e  q u e s t i o n  
I ' v e  a s k e d  m o s t  e v e r y o n e  else. H o w  l o n g  h a v e  y o u  be e n  in A l a s k a ,  
si r ?

R O S T E N :  S e v e n  ye a r s .

B U S S E L L :  S e v e n  years. A n d  d u r i n g  yo u r  t e s t i m o n y  y o u  
m e n t i o n e d  t h a t  u n d e r  p r e s e n t  s t a t u t e  if y o u  r e a l l y  g o t  a
l e g i t i m a t e  c l a i m  or if a c o r p o r a t i o n  in yo u r  o p i n i o n  h a s  a c t e d  
i m p r o p e r l y ,  y o u  can p i e r c e  the c o r p o r a t e  v e i l  a n d  go a f t e r  it if 
t h e r e  is e n o u g h  m o n e y  i n v o l v e d  in it . , . d e p e n d i n g  o n  the
a c t i o n  the c o r p o r a t i o n  is i n v o l v e d  in.

R O S TEN: Yes, it's a sad f a c t  of li f e  that o f t e n  t i m e s  
j u s t i c e  is w h a t  y o u  c a n  a f f o r d .  A n d  w h e t h e r  y o u  can p i e r c e  the
c o r p o r a t e  veil, it t a k e s  m o r e  w o r k  t h a n  if y o u  h a v e  j u s t  the
i n d i v i d u a l  o u t  t h e r e  o n  t h eir own. B u t  if y o u  get a j u d g m e n t  
a g a i n s t  s o m e b o d y ,  it ' s  n o t  w o r t h  m u c h  u n l e s s  th a t  p e r s o n  has 
m o n e y  too. A n d  the o t h e r  t h i n g  y o u  h a v e  to c o n s i d e r  is if you 
p i e r c e  the cor; o r a t e  veil, s o m e t i m e s  the p e r s o n ' s  g o i n g  to be run 
on a s s e t s  an< s o m e t i m e s  that p e r s o n ' s  g o i n g  to f o r m  a c o u p  
a n y w a y .

B U S S E L L :  I ' v e  d o n e  a l i t t l e  b i t  of b u s i n e s s  in A l a s k a  
ov e r  the y e a r s  as I ' v e  b e e n  h e r e  too. A n d  oft times as a 
b u s i n e s s m a n  y o u  h a v e  to look at w h o  y o u ' r e  g o i n g  a f t e r  a n d  d e c i d e
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w h e t h e r  it ' s  a risk of c o n t i n u i n g  y o u r  b u s i n e s s  ju s t  h o w  m u c h  
f u s s  y o u  stir up. You m a y  l o s e  y o u r  s h i r t  g o i n g  a f t e r  . . . I' v e  
. . . t h i s  p i e c e  of l e g i s l a t i o n  w e ' v e  g o t  h e re, I d o n ' t  r e a l l y
see c h a n g i n g  that, do y o u ?

R O S T E N :  No. I t h i n k  the b a s i c ,  w h e n  c l i e n t s  c o m e  i n t o  
m y  o f f i c e  a n d  a r e  u p s e t  a n d  w a n t  to c h a s e  a f t e r  s o m e b o d y .  I w a r n  
t h e m  t h a t  l i t i g a t i o n  is v e r y  e x p e n s i v e ,  it ' s  a h e a d a c h e  to l i v e  
w i t h  no m a t t e r  w h i c h  s i d e  y o u ' r e  on, a n d  y o u  o u g h t  to t h i n k  v e r y  
c a r e f u l l y  b e f o r e  y o u  p u r s u e  t h a t  c o u r s e .  T h o s e  b a s i c  d e c i s i o n s ,  
rules, s t i l l  n e e d  to be m a d e .  A n d  I r e c o m m e n d ,  I do s o m e  
b a n k r u p t c y  law a l s o  a n d  o n e  of the f i r s t  q u e s t i o n s  I ask p e o p l e  
is m a k e  s u r e  y o u ' r e  n o t  t h r o w i n g  g o o d  m o n e y  a f t e r  bad. T h o s e  
s o r t s  of d e c i s i o n s  w i l l  s t i l l  n e e d  to be m a d e  if this c o d e  w e r e  
a d o p t e d .

B U S S E L L :  I d o n ' t  see a n y o n e  on  t h i s  l i s t  f r o m  the c o u r t  
system, b u t  b e i n g  as y o u ' v e  p r a c t i c e d  l a w  h e r e  s e v e n  ye a r s ,  I 
p r e s u m e  y o u  p r a c t i c e d  law . . .can y o u  j u s t  g i v e  m e  an  e s t i m a t e  
f r o m  y o u r  p r o s p e c t i v e  of w h a t  th i s  w o u l d  do, t h i s  p i e c e  of 
l e g i s l a t i o n ' s  g o i n g  to do to the c a s e  l o a d  at the c o u r t s ,  as 
o p p o s e d  to p r e s e n t  s t a t u t e ?

R O S TEN: It w i l l  i n c r e a s e  it. It w i l l  i n c r e a s e  it
b e c a u s e  a n y  t i m e  y o u  a d o p t  a n e w  s t a t u t e ,  t h e r e  is m o r e  
u n c e r t a i n t y ,  t h e r e  is g o i n g  to be m o r e  l i t i g a t i o n  w h i c h  w i l l  
e nsue. W h e t h e r  in fi v e  y e a r s  time t h e r e  w o u l d  b e  m o r e  or le s s  
c a s e  l o a d  in the c o u r t s  is h a r d  to p r e d i c t  b e c a u s e  a f t e r  a 
c e r t a i n  n u m b e r  of y e a r s  w h e n  t h i n g s  h a v e  w o r k e d  all the w a y  u p  to 
the s u p r e m e  court, d e c i s i o n s  h a v e  c o m e  down, t h i n g s  b e c o m e  
c l a r i f i e d ,  a n d  this co d e  d o e s  s p e l l  o u t  a l o t  of t h i n g s  w h i c h  a r e  
n o t  m e n t i o n e d  or o t h e r w i s e  a m b i g u o u s  u n d e r  the p r e s e n t  code. 
It's a n e c e s s a r y  p a r t  of c h a n g e ,  a n d  I t h i n k  if the c o d e  o v e r a l l  
is a t h i n g  w o r t h w h i l e  a d o p t i n g ,  t h a t ' s  the p r i c e  s o c i e t y  pays. 
I 'm c h u c k l i n g  b e c a u s e  w h o ' s  g o i n g  to m a k e  m o n e y  d u r * u g  that. 
W ell, we  a l l  k n o w  w h o  m a k e s  m o n e y  d u r i n g  that. T h a t  is j u s t  a 
price, a n d  t h a t ' s  s o m e t h i n g  y o u  n e e d  to c o n s i d e r  g o i n g  in t o  
that.

B U S S E L L :  T h a t  a n s w e r ' s  a b o u t  l i k e  I t h o u g h t  it w o u l d  
co m e  out, too. B u t  y o u  k n o w  I t r y  to a v o i d  s a y i n g  t h a t  th i s  
p i e c e  of l e g i s l a t i o n  is a a l a w y e r s  r e l i e f  act, a l t h o u g h  . . .

R O S T E N :  W e ll, this, o n e  of the a t t o r n e y s  in our f i r m  
has a c a r t o o n  in his o f f i c e  w h i c h  I f i n d  v e r y  apt. It s h o w s  two 
f a r m e r s  a r g u i n g  over a c o w  a n d  a l a w y e r  in t h e  m i d d l e  m i l k i n g  the 
cow.

B U S S E L L :  L e t  me  ask y o u  o n e  m o r e  q u e s t i o n  a b o u t  th i s  
$ 25,000. I d o n ' t  kn o w  e x a c t l y  h o w  th a t  $ 2 5 , 0 0 0  w a s  r e a c h e d  at, 
w h e t h e r  it w a s  w i t h  a i d  of a d a r t  b o a r d  or what. A f t e r  this five 
y e a r s  p e r i o d ,  l e t ' s  j u s t  say w e  m a k e  u p  a s c e n a r i o  here, t h a t  
this t h i n g  is a d o p t e d  t o m o r r o w  a n d  w e  b e g i n  th i s  fi v e  y e a r s .  Is
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t h a t  $ 2 5 , 0 0 0  in y o u r  o p i n i o n  g o i n g  to b e  $100,000 in fi v e  y e a r s ?

R O S T E N :  I th i n k ,  b e c a u s e  it w o u l d  be i n c r e a s e d  s i m p l y  
b e c a u s e  of i n f l a t i o n  or for w h a t e v e r  r e a s o n  . „ .

B U S S E L L :  I n c r e a s e d  as a r e s u l t  of t h e s e  c a s e s  t h a t  are 
g o i n g  to c o m e  f o r w a r d  o u t  of t h i s  . . .

R O S T E N :  I s h o u l d  s a y  t h a t  t h e  f i v e  y e a r  p e r i o d ,  a n d  I 
g u e s s  o n e  e x c e p t i o n  to t h a t  is if t h i s  c o d e  w e r e  a d o p t e d  in its 
p r e s e n t  f o rm, t h e  n u m b e r  of c a s e s  w o u l d  n o t  d e c r e a s e  a f t e r  f i v e  
y e a r s  u n d e r  the $ 2 5 , 0 0 0 .  If t h e y  c a n  go a f t e r  s o m e b o d y  for 
$ 2 5 , 0 0 0 ,  y o u ' r e  g o i n g  to do. A n d  i n c r e a s i n g  it to $ 1 0 0 , 0 0 0  w o u l d  
i n c r e a s e  s l i g h t l y  the n u m b e r  of cases.

B U S S E L L :  I ' m  t r y i n g  to t h i n k  of t h e  f u t u r e  impact, or 
i m p a c t  on f u t u r e  l e g i s l a t u r e s .  If y o u  do this, o b v i o u s l y ,  or at 
l e a s t  if I w a s  out t h e r e  t r y i n g  to w h a c k  s o m e b o d y ,  I w o u l d  be 
p u t t i n g  p r e s s u r e  on l e g i s l a t o r s  to i n c r e a s e  t h a t  a m o u n t .  A n d  if 
I w e r e  a m e m b e r  of the bar a s s o c i a t i o n ,  I'd be p u t t i n g  p r e s s u r e  
o n  t h e m  to i n c r e a s e  t h a t  t u r k e y  so I c o u l d  get s o m e  d o u g h  to . .

R O S T E N :  W e l l ,  no, n o t  n e c e s s a r i l y .  I m e a n  I take
e x c e p t i o n  . . . C e r t a i n l y ,  s p e a k i n g  as  c o m m e r c i a l  l a w y e r ,  m y  job 
is to p r o t e c t  m y  c l i e n t s .  A n d  I r e p r e s e n t  c l i e n t s  on bo t h  
sides. A n d  w h a t  I t h i n k  is r e a s o n a b l e  is j u s t  that. L o o k  a t  the 
p o l i c y  b e h i n d  the s t a t u t e ,  t h a t ' s  a s o c ial, p h i l o s o p h i c a l  
d e c i s i o n  to r e a c h  w h a t  a m o u n t ,  a n d  I t h i n k  t h e r e  w o u l d  be j u s t  as 
m a n y  a t t o r n e y s  t r y i n g  to k e e p  the l i m i t  to $ 2 5 , 0 0 0  or to d e c r e a s e  
it to b e t t e r  p i o t e c t  t h e  c o r p o r a t e  c l i e n t s  as t h e r e  w o u l d  be on 
the o t h e r  side. I t h i n k  t h a t  if y o u  do p a s s  t h i s  p i e c e  of 
l e g i s l a t i o n  or s o m e t h i n g  th a t  c o m e s  o u t  of this, t h e n  it b e h o o v e s  
the l e g i s l a t u r e  to s t a y  v e r y  c l o s e l y  t u n e d  o v e r  the ne x t  s e v e r a l  
y e a r s  to the g o o d  t h i n g s  a n d  t h e  b a d  t h i n g s  a b o u t  the l e g i s l a t i o n  
as th e y  p r o v e  o u t  a n d  to be v e r y  w i l l i n g  to take a s e c o n d  l o o k  at 
it. A n d  n o t  say that, w e l l ,  w e ' v e  s p e n t  a lot of ti m e  a n d  
e f f o r t ,  n o w  our job is done, a n d  w e  d o n ' t  h a v e  to w o r r y .  A n d  I'm 
s u r e  t h e r e ' l l  be p e o p l e  l o b b y i n g  y o u  o n e  w a y  or the other.

B U S S E L u : T h a n k  you, sir. I d o n ' t  h a v e  a n y  f u r t h e r
q u e s t i o n s .  1 do t h a n k  y o u  for c o m i n g  d o w n  h e r e  a n d  s h a r i n g  yo u r  
c o m m e n t s  w i t h  us. Rep. W e n d t e .

W E N D T E :  I just, g i v e n  the o n e  q u e s t i o n  that, Rep.
F u r n a c e  I b e l i e v e  t h i s  m o r n i n g  d i s t r i b u t e d  a l e t t e r  f r o m  the 
c o u r t  s y s t e m  . . .

B U S S E L L :  Yes, I h a v e  it. A n d  t h a t ' s  the c o u r t  s y s t e m ' s  
o p i n i o n .  I'd l i k e  a n  a t t o r n e y ' s  o p i n i o n ,  p r a c t i c i n g  h e r e  for 
s e v e n  y e a r s ,  a n d  it g o e s  r i g h t  a l o n g  w i t h  mine. I t h i n k  t h a t  the 
n u m b e r  of c a s e s  w o u l d  p r o b a b l y  q u a d r u p l e ,  a n d  I t h i n k  in five 
y e a r s  th e y  w o u l d  p r o b a b l y  d o u b l e  again.
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R O S T E N :  I d o n ’t k n o w  t h a t  t h a t  w o u l d  n e c e s s a r i l y  be
t r u e  in fi v e  ye a r s .

V O I C E :  I ' m  s u r e  Mr. S n o w d e n  w o u l d  not h e s t i t a t e  to
p o i n t  o u t  a d d i t i o n a l  c a s e  l o a d s  in c o n s i d e r a t i o n  of h i s  b u d g e t ,
so, t h e y ’re n o t  k n o w n  to be too c o n s e r v a t i v e  in t h e i r  b u d g e t
r e q u e s t s .

B U S S E L L :  H e  m a y  w a n t  to r e v i s e  h i s  f i s c a l  n o t e  a f t e r
th i s  . . .

C O W D E R Y :  T h a n k  you. N e x t  p e r s o n  up, Mr. R e i t m a n .

V O I C E :  A  q u e s t i o n  h e r e  f r o m  C o m m i s s i o n e r  Bro w n .

C O W D E R Y :  Yes, Mr. Brown.

BROWN: Yes, thvink you, Mr. C h a i r m a n .  W h a t  I w a n t  to ask 
Mr. R o s t e n  w a s  o n e  q u e s t i o n .  A l s o  I :o u l d  j u s t  h o p e  t h a t  m e m b e r s  
of t h e  ta s k  f o r c e  w i l l  be in t o u c h  b o t h  w i t h  J o h n  A b b o t t  w h o  
l i v e s  in A n c h o r a g e  a n d  a l s o  C o m m i s s i o n e r  J e r r y  K u r t z ,  b e c a u s e  
J e r r y  is the d e s i g n e e  of the A l a s k a  B a r  A s s o c i a t i o n .  In fact, he 
is t h e i r  r e p r e s e n t a t i v e  on the co d e  r e v i s i o n  c o m m i s s i o n .  Mr. 
R o s t e n ,  I h o p e  y o u  kn o w  that. Y o u  m a y  k n o w  J e r r y  v e r y  w ell. I
ju s t  w a n t e d  to ask a b o u t  this m e n t i o n  of p r o b l e m s  of a b u r d e n  of
r e q u i r e m e n t  of i n s p e c t i o n  at the p l a c e  of b u s i n e s s .  A r e  y o u
r e f e r r i n g  to sec. 233 w h i c h  r e q u i r e s  the c o p y  of b y l a w s  to be a t  
the p l a c e  of b u s i n e s s ?

R O S T E N :  I w a s  r e f e r r i n g  to w h a t  R o g e r  H e n d e r s o n  w a s
r e f e r r i n g  to. A n d  I d o n ' t  h a v e  the s e c t i o n  n u m b e r  r i g h t  a t
hand. T h a t  w o u l d  be o n e  i n s t a n c e ,  yes.

B R O W N :  O.K. T h a t  w a s  the s e c t i o n  t h a t  h e  r e f e r r e d  to. 
I'm n o t  r e a l l y  s u r e  h o w  b u r d e n s o m e  it is to h a v e  a few d o z e n  
p l a c e s  for a d o c u m e n t  h a s  its h e a d q u a r t e r s  o f f i c e .  T h e  o t h e r  
thing, m a y b e  as a f o o t n o t e  eit h e r  for c o m m i t t e e  s t a f f  or for 
P r o f e s s o r  F e s s l e r  or s o m e t h i n g .  I s u g g e s t  t h a t  m a y b e  the 
r e s p o n s e  or c o m m e n t  on the N a t i v e  c o r p o r a t i o n s  in 960 m i g h t  hf /e 
a d i f f e r e n t  a n s w e r  a f t e r  1991. I d o n ' t  k n o w  if a n y b o d y ' s  l o o k e d  
into that. T h a t ' s  a l l  I have, Mr. C h a i r m a n .

C O W D E R Y :  O.K. T h a n k  you, Mr. B r o w n .  I'm s u r e  t h e  ta s k  
f o r c e  w i l l  be in c o n t a c t  w i t h  the code r e v i s i o n  board.

RO S T E N :  Yes, w e  will, a n d  t h a n k  y o u  for b r i n g i n g  t h a t  
to our a t t e n t i o n ,  again.

C O W D E R Y :  Stan, is it, it l o o k s  l i k e  a d o c tor, no.

R E I T M A N :  My n a m e  is S t a n  R e i t m a n ,  a n d  I'm an a t t o r n e y  
in A n c h o r a g e .  A n d  I ' v e  b e e n  h e r e  s o m e  t w e n t y  o d d  y e a r s ,  a n d  I
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h a v e  p r a c t i c e d  in t h i s  a r e a  for so m e  l e n g t h  and for s o m e  time. 
I ' d  ju s t  l i k e  to m a k e  a c o u p l e  of g e n e r a l  o b s e r v a t i o n s , if X may, 
w i t h o u t  g e t t i n g  too m u c h  in the s p e c i f i c s .

N u m b e r  one, t h e  e x i s t i n g  s t a t u t e  is n o t  b r o k e .  It 
ain't. I t h i n k  a n y  i m p l i c a t i o n  t h a t  A l a s k a  p i c k e d  u p  s o m e t h i n g  
off the s h e l f  t h a t  w a s  s o m e  so r t  of a b s u r d i t y ,  or s o m e  s o r t  of 
h a l f - b a k e d  c o r p o r a t i o n  c o d e  is ju s t  n o t  true. T h e  g e n e s i s  of the 
e x i s t i n g  s t a t u t e  w a s  d e v e l o p e d  in the '50s a n d  has b e e n  k e p t  up  
to d a t e  b y  a s e r i e s  of a m e n d m e n t s  over t h e  ye a r s ,  w h i c h  A l a s k a  
h a s n ' t  k e p t  u p  w i t h  u n f o r t u n a t e l y .  A n d  the p e o p l e  w h o  w o r k e d  o n  
t h a t  s t a t u t e  w e r e ,  c a m e  f r o m  a p r e t t y  d i v e r s e  g r o u p  T h e r e  w e r e  
a c a d e m i c s ,  t h e r e  w e r e  p r a c t i t i o n e r s ,  t h e r e  w e r e  p e o p l e  i n  the 
b u s i n e s s  w o r l d ,  t h e r e  w e r e  f i n a n c i a l  types, t h e r e  w e r e  
g o v e r n m e n t a l  p e o p l e .  A n d  the s t a t u t e  r e c e i v e d  w i d e s p r e a d  
a p p r o v a l  a n d  w a s  p i c k e d  u p  by A l a s k a .  [TAPE C H A N G E ]  . .
i n o v a t i o n ' s  sake. Y o u  d o n ' t  w a n t  to b e  d i f f e r e n t  j u s t  b e c a u s e  
y o u ' r e  in A l a s k a .  Y o u  w a n t  to be li k e  t h e  o t h e r  j u r i s d i c t i o n s .  
If a n y t h i n g ,  w e  w a n t  to e n c o u r a g e  c a p i t a l  to c o m e  in h e r e .  W e  
w a n t  to e n c o u r a g e  l e n d e r s  to c o m e  in. W e  w a n t  e n t r e p r e n e u r s  to 
c o m e  in. W e  d o n ' t  w a n t  to h a v e  so m e  s p e c i a l  s t a t u t e  in A l a s k a  
b e c a u s e  we  o s t e n s i b l y  h a v e  s p e c i a l  needs. W e  h a v e  s o m e  s p e c i a l  
needs* b u t  t h e y ' r e  n o t  t h a t  d i f f e r e n t  t h a n  t h e y  a r e  in O r e g o n ,  or 
N e w  York, or C a l i f o r n i a .  N o w  a d m i t t e d l y  in t h o s e  t w o  l a r g e  
states, p a r t i c u l a r l y  N e w  Y o r k  a n d  C a l i f o r n i a  w h e r e  t h e r e  a r e  
l i t e r a l l y  t h o u s a n d s  a n d  t h o u s a n d s  of c o m p e t i n g  forces, t h e y  h a v e  
t i n k e r e d  or d e v e l o p e d  t h e i r  o w n  p h i l o s o p h y .  B u t  t h e y  c a n  d o  it. 
T h e y  can go it a l o n e  to s o m e  extent. A l a s k a  d o e s n ' t  n e c e s s a r i l y  
w a n t  to do that. If y o u ' v e  ever d e a l t  w i t h  an  o u t s i d e  c o n c e r n  
t h a t  w a n t e d  to i n v e s t  in A l a s k a ,  a n d  t h e y  w a n t  to know s o m e t h i n g  
a b o u t  the c l i m a t e  in w h i c h  t h e y ' r e  g o i n g  to o p e r a t e ,  t h e y  w a n t  
p r e d i c t i b i l i t y . T h a t ' s  o n e  of the g o a l s  of a n y  law w r i t e r  or law 
g i v e r  or l a w  a c a d e m i c ,  or w h a t  h a v e  y o u  is p r e d i c t i b i l i t y .  A n d  
w e  w a n t  to be a b l e  to m o v e  f r e e l y  a c r o s s  s t a t e  lines.

N o w  w h e n e v e r  y o u ' v e  h a d  a q u e s t i o n  or i n q u i r y  f r o m  
s o m e b o d y  in a n o t h e r  j u r i s d i c t i o n ,  w h e t h e r  it w a s  a D a n k  or 
w h e t h e r  it w a s  a n  i n v e s t o r ,  or w h a t  h a v e  you, w e  w e r e  a b l e  to say 
we  h a v e  the M o d e l  C o r p o r a t i o n  A c t  in A l a s k a .  T h a t  w a s  r e c o g n i z e d  
a n d  s t o o d  us w e l l ,  in g o o d  s t e a d  as I say. S o  j u s t  g e t  o v e r  the 
m y t h  that, w e  d o n ' t  h a v e  s o m e t h i n g  t h a t ' s  w o r k i n g  b e c a u s e  i t ' s  n o t  
true. It h a s  w o r k e d .  Now, t h e r e  are p e o p l e  who, p a r t i c u l a r l y  in 
the l a s t  f e w  ye a r s ,  a n d  in regard, I k n o w  w i t h  the N a t i v e  
c o r p o r a t i o n s  w h o  h a v e  f o u n d  so m e  a r e a s  w h i c h  p r o b a b l y  n e e d  so m e  
b e e f i n g  up or s o m e  c h a n g e  or so m e  c l a r i f i c a t i o n .  A n d  I k n o w  t h a t  
a n u m b e r  of the p r a c t i t i o n e r s  w h o  w o r k  for t h e  N a t i v e  
c o r p o r a t i o n s  h a v e  p a r t i c i p a t e d  in this code, but t h e r e  a r e  m a n y  
o t h e r  p e o p l e  w h o  h a v e n ' t  u n f o r t u n a t e l y .

N o w  the s e c o n d  t h i n g  th a t  I t h i n k  is w o r t h y  of n o t e  is 
that t h e r e  d e f i n i t e l y  h a s  n o t  been a d e q u a t e  c o n s i d e r a t i o n  to the 
s m a l l  c o r p o r a t i o n s  or t h e  s m a l l  group, the m a  a n d  pa as it w a s  
r e f e r r e d  to here. In f a c t  I see in a d d i t i o n  to t h i s  l i a b i l i t y
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m a t t e r  w h i c h  h a s  b e e n  t a l k e d  a b o u t  th i s  m o r n i n g  w h i c h  I t h i n k  is 
d e f i n i t e l y  g o i n g  to d i s c o u r a g e  a n y b o d y  f r o m  u s i n g  a c o r p o r a t i o n .  
J u s t  uo g i v e  y o u  a q u i c k  e x a m p l e .  If I w a s  g o i n g  to t a r t  an 
e n t e r p r i s e  t o m o r r o w ,  a n d  I w a n t  to hir s o m e  t a l e n t .  A n d  o n e  of 
t h e  i n d u c e m e n t s  for h i r i n g  t a l e n t  is to m a k e  t h a t  p e r s o n  an 
o f f i c i a l ,  a n  o f f i c e r ,  or to g i v e  that p e r s o n  s o m e  s t o c k  in the 
c o r p o r a t i o n ,  y o u ' d  be a chump, y o u ' d  be a fool, y o u  say, to 
a c c e p t  t h a t  a s s i g n m e n t .  I m e a n  y o u ' v e  g o t  to h a v e  y o u r  h e a d  
e x a m i n e d .  A n d  t h a t ' s  w h a t  y o u ' d  be f o i s t i n g  on u n s u s p e c t i n g  
p e o p l e  t h a t  are g o i n g  t o  go in t o  a s s i s t i n g  e n t r e p r e n e u r s .  Y o u  
k n o w  the c r e d i t o r s  a r e  b i g  boys. If y o u  a r e  in t h e  b u s i n e s s  of 
e x t e n d i n g  c r e d i t ,  w h e t h e r  y o u ' r e  a b a n k  or a m a t e r i a l m a n  or 
w h e t h e r  y o u ' r e  a l a w y e r  or a l u m b e r m a n  ir w h a t  h a v e  you, y o u  k n o w  
w h a t  it is to g r a n t  c r e d i t .  Y o u ' r e  s u p p o s e d  to i n v e s t i g a t e ,  
y o u ' r e  s u p p o s e d  m o n i t o r ,  y o u ' r e  t a k i n g  a risk, a n d  t h a t ' s  p a r t  of 
th e  ba l l  g ame. S c  all t h i s  g r e a t  c o n c e r n  a b o u t  the c r e d i t o r s  w h o  
a r e  b e i n g  c h e a t e d  h e r e  in A l a s k a ,  I t h i n k  is j u s t  so m u c h  
p o p p y c o c k .  T h e y ' r e  not. W e  h a v e  a d e q u a t e  t o o l s  to g e t  at  then. 
A n d  as i n d i c a t e d  t h i s  m o r n i n g ,  if t h e r e  is a n y  f r a u d  i n v o l v e d ,  
m i d d l v ' v  t h e r e  is a r o a d  to take, that i t ' s  d u e a b l e .  A g a i n ,  in 
th e  snu LI c o r p o r a t i o n  a r e a ,  or s m a l l  i n v e s t o r  area, o n e  of the 
t o o l s  . a t ' s  f r e q u e n t l y  u s e d  a n d  v e r y  e f f e c t i v e l y  u s e d  is a 
s h a r e h o l d e r ' s  a g r e e m e n t .  It's a t r e a t y  as r e f e r r e d  t o  in the 
c o m m e n t a r y ,  a t r e a t y  if y o u  w i l l .  W e l l ,  I d o n ' t  k n o w  w h a t ' s  
w r o n g  w i t h  a t r e a t y .  A n d  t h e  tre'.ty, if y o u  w i l l ,  if t h e r e  is 
u n a n i m i t y  a m o n g  the s h a r e h o l d e r s  is d e s i g n e d  to in e f f e c t  c r e a t e  
an o p e r a t i o n a l  f o r m  t h a t ' s  a k i n  to a p a r t n e r s h i p ,  w h i c h  is v e r y  
b e n e f i c i a l  to the s m a l l  o r g a n i z a t i o n .  W e  a r e  g o i n g  to h a v e  m u c h  
m o r e  d i f f i c u l t y  w i t h  that. W e  are g o i n g  to h a v e  a lot m o r e  
t r o u b l e  w i t h  it t h a t  w e ' v e  g o t  to v/ork t h r o u g h  t h e  a r t i c l e s  of 
i n c o r p o r a t i o n  as w a s  a l l u d e d  to t h i s  m o r n i n g .

For e x a m p l e ,  t h e r e  h a s  b e e n  a s w i n g  t o w a r d s  m o r e  
i n f o r m a l i t y  in t h a t  if y o u  h a v e  le s s  t h a n  t h r e e  s h a r e h o l d e r s  
un der e x i s t i n g  s t a t u t e ,  y o u  can h a v e  f e w e r  n u m b e r  of d i r e c t o r s .  
In o t h e r  w o r d s ,  y o u  g o t  two s h a r e h o l d e r s ,  y o u  can h a v e  two 
d i r e c t o r s .  If y o u  h a v e  o n e  s h a r e h o l d e r ,  y o u  can h a v e  one 
d i r e c t o r .  W e l l ,  t h a t ' s  b e e n  k n o c k e d  out. A n d  t h a t ' s  s y m p t o m a t i c  
of w h a t  I t h i n k  is t h e  f a i l u r e  to deal w i t h  the s m a l l  m a  a n d  pa 
c o r p o r a t i o n s ,  if y o u  w i l l .  I t h ink th i s  s t a t u t e  as it s t a n d s  is 
g o i n g  to d o  a g r e a t  d e a l  to d i s c o u r a g e  the use of c o r p o r a t i o n s .  
If t h a t ' s  w h a t  y o u  w a n t  to do fine. T h e  m o v e m e n t  in t h e  t a x  law 
is d e f i n i t e l y  t o w a r d s  t h e  p a r t n e r s h i p .  I m e an, n o w a d a y s  it i s n ' t  
as i m p o r t a n t  to use c o r p o r a t i o n s  for tax p u r p o s e s  as it u s e d  to 
be. B e c a u s e  to a g r e a t  e x t e n t  t here is w h a t  w e  call p a r i t y  n o w  
in the law. A n d  m a n y  of t h e  a d v a n t a g e s  th a t  y o u  c o u l d  p r o c u r e  
f r o m  a t a x  s t a n d p o i n t  a t  the c o r p o r a t e  l e v e l  is n o w  a v a i l a b l e  a t  
the u n i n c o r p o r a t e d  l e v e l .  A n d  as a l s o  as y o u  know, t h a t  for tax 
p u r p o s e s  n o w  the c o r p o r a t i o n  in the f o r m  t h e y  c a l l  the S 
c o r p o r a t i o n  is in e f f e c t  a p a r t n e r s h i p  for a l l  p r a c t i c a l  
p u r p o s e s .  But w h a t  y o u ' r e  d o i n g  h e r e  is y o u ' r e  t a k i n g  a w a y  the 
c o r p o r a t i o n  in its t r a d i t i o n a l  fo r m  as a m e a n s  of l i m i t i n g  
l i a b i t y  for the i n v e s t o r .  A n d  I m i g h t  a d d  the c o r p o r a t i o n  is a



v e r y  u s e f u l  tool for b r i n g i n g  p e o p l e  in a n d  out of o w n e r s h i p  a n d  
b r i n g i n g  t h e m  in a n d  o u t  of m a n a g e m e n t .

A t  a n y  rate, I t h i n k  t h a t  the s t a t u t e  d o e s  h a v e  a 
n u m b e r  of b e n e f i c i a l  p r o v i s i o n s  in there. B u t  th e y  c o u l d  h a v e  
a c c o m p l i s h e d  v e r y  m u c h  the s a m e  thing, l a d i e s  a n d  g e n t l e m e n ,  by 
s i m p l y  t a k i n g  the M o d e l  A c t ,  w h i c h  w e  do h ave, c o m p a r i n g  it w i t h  
the M o d e l  A c t  as a m e n d e d  a t  t h e  n a t i o n a l  level, all right, a n d  
s e e i n g  t h o s e  a r e a s  w h e r e  t h e r e  a r e  d e f i c i e n c i e s ,  a n d  t h e n  c u r i n g  
t h e m  w i t h o u t  s w e e p i n g  t h i s  t h i n g  ' w a y  w i t h  o n e  b i g  swoop. A n d  I 
r e a l i z e  if I w e r e  a l a w  w r i t e r  a n d  1 w a s  a law gi v e r ,  I m i g h t  
w a n t  to p u t  m y  s t a m p  of a p p r o v a l  or m y  n a m e  o n  an  a u s p i c i o u s  
p i g c e  of l e g i s l a t i o n ,  b u t  w h e t h e r  or not the p u b l i c  is g o i n g  to 
be s e r v e d  is a n o t h e r  q u e s t i o n .

A n d  I w o u l d n ' t  be t o o  c o n c e r n e d  a b o u t  t h i s  b u s i n e s s  of 
t he c r e d i t o r s  g e t t i n g  p u t  upon. I d o n ' t  t h i n k  t h a t ' s  true. I 
t h i n k  w h a t  y o u ' r e  d o x n g  is y o u ' r e  f o i s t i n g  on  us w i t h o u t  an 
o p p o r t u n i t y  for a lot of f o l k  w h o  r e a l l y  w o r k  a n d  n e e d  the t o o l s  
t h a t  are p r e s e n t l y  a v a i l a b l e  to h a v e  a c h a n c e  to d i g e s t  t h e  d a r n  
t hing. T h a n k  you.

C O W D E R Y :  C o u l d  y o u  s p e l l  your l a s t  name.

R E I T M A N :  Yes. R - e - i - t - m - a - n .

C O W D E R Y :  Rep. P e s t i n g e r .

P E S T I N G E R :  T h a n k  you, Mr. R e i t m a n .  It l o o k s  l i k e  w e
h a v e  the o p p o r t u n i t y  to t r y  to i d e n t i f y  the b e s t  of the p r o p o s e d  
p r o v i s i o n s .  W h i l e  w e  h a v e  a p r a c t i c a l  o p p o r t u n i t y  w h i c h  y o u  
s u g g e s t e d  w h i c h  is to t a k e  our o r i g i n a l  m o d e l  a c t  a n d  c o m p a r e  it 
to how i t ' s  b e e n  a m e n d e d  o n  the n a t i o n a l  level. C a n  y o u  
c h a r a c t e r i z e  w h a t  k i n d  of a j o b  w e  w o u l d  be  f a c i n g  if w e  t o o k  our 
e x i s t i n g  law a n d  c o m p a r e d  it to h o w  i t ' s  b e e n  a m e n d e d  o n  the 
n a t i o n a l  l e v e l ?  C o u l d  y o u  c h a r a c t e r i z e  w h a t  k i n d  of an e f f o r t  
t h a t  w o u l d  be? A n d  c o u l d  y o u  c h a r a c t e r i z e  a n y  p a r t i c u l a r  or 
i d e n t i f y  a n y  pat t i c ular a r e a s  w h e r e  y o u  d , t h i n k  w e  do n e e d  to 
s u p p l e m e n t  our e x i s t i n g  a c t ?

R E I T M A N :  No, well, I w o u l d n ' t  w a n t  to a s k  a l o t  of 
q u e s t i o n s .  No, I p r e f e r  n o t  to g e t  i n t o  the d e t a i l  on that. I 
t h ink the c o m p a r i s o n  I ' m  s u r e  h a s  b e e n  done. I ' m  s u r e  l o g i c a l l y  
a n d  h o p e f u l l y  the r e v i s i o n  c o d e  c o m m i t t e e  a n d  P r o f e s s o r  F e s s l e r  
h a v e  do n e  this. As to w h a t  w o u l d  be i n v o l v e d  in t h a t  c o m p a r i s o n ,  
I d o n ' t  t h i n k  it w o u l d  be a t r e m e n d o u s  u n d e r t a k i n g  in t e r m s  of 
s c h o l a r s h i p  or in t e r m s  of m a n  days. No, I i m a g i n e  it c o u l d  be 
d o n e  in y o u  kn o w  l e s s  t h a n  a w e e k  in t e r m s  of, l e s s  th a n  five 
days, or s o m e t h i n g  if s o m e b o d y  d i d  it.

P E S T I N G E R :  W e l l ,  w e  h a v e  this 30 d a y  p r o b l e m  of the 
t a s k  f o r c e  f r o m  the b u s i n e s s  law s e c t i o n  of the A l a s k a  Bar. A n d  I 
w o n d e r  if t h a t  task f o r c e  w o u l d  be i n t e r e s t e d  in m a k i n g  that
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c o m p a r i s o n .  N o w  I c a n ' t  s p e a k  for the task force, t h e y ' r e  
a l r e a d y  v o l u n t e e r i n g  as it is. T h e y ' r e  t a k i n g  on a t r e m e n d o u s  
w o r k  load, b u t  I w o n d e r  if t h a t  m a y  be is a v e r y  p r a c t i c a l  
c o m p a r i s o n .

R E I T M A N :  I t h i n k  t h a t ' s  a g o o d  s u g g e s t i o n .

C O W D E R Y :  Rep. F u r n a c e .

F U R N A C E :  I b e l i e v e  Rep. P e s t i n g e r  w a s  r e a d i n g  m y  n o t e s  
h ere. No, I a p p r e c i a t e  t hat, I h a d  a q u e s t i o n  a l o n g  t h o s e  same 
lines. I t h i n k  y o u  h a v e  a n s w e r e d  it.

C O W D E R Y :  Rep. B u s s e l l .

B U S S E L L :  T h a n k  you, Mr. C h a i r m a n .  Mr. R e i t m a n ,  h o w  long 
h a v e  y o u  b e e n  in A l a s k a ?

R E I T M A N :  T w e n t y - f i v e  ye a r s .

B U S S E L L :  I g u e s s  I s h o u l d  p r o b a b l y  p u t  t h a t  on the
s h e e t  w h e n  e v e r y b o d y  s i g n s  »>p so I d o n ' t  h a v e  to a s k  th a t  
q u e s t i o n .  T h a n k  you.

C O W D E R Y :  T h a n k  you. N e x t  p e r s o n  to t e s t i f y ,  Mr. Bob
V a s q u e z .

V A S Q U E Z :  Mr. V a s q u e z .  T h a n k  you, Mr. C h a i r m a n .  M o s t  of 
the c o m m e n t s ,  all of the c o m m e n t s ,  in* fact, th a t  I w a s  g o i n g  to 
m a k e  this m o r n i n g  h a v e  a l r e a d y  b e e n  a d d r e s s e d  by the p r e v i o u s  
w i t n e s s e s .  A n d  in t h e  i n t e r e s t s  of the c o m m i t t e e ' s  v a l u a b l e
time, I w i l l  let the c o m m e n t s  s t a y  . . .

V O I C E :  M o d e r a t o r  in J u n e a u ,  w e  h a v e  l o s t  the A n c h o r a g e  
t r a n s m i s s i o n  for now.

C O W D E R Y :  O.K. Fine, w e ' r e  b a c k  on now. T h a n k  you. Mr.
D a v i d  B e n d e l l .  S t a t e  y o u r  n a m e  a n d  s p e l l  y o u r  la s t  n a m e  for the
record, p l e ase.

B E N D E L L :  D a v i d  B e n d e l l ,  B - e - n - d - e - 1 - 1 .  A n d  I ' m  a l s o  a 
m e m b e r  of the A l a s k a  Bar A s s o c i a t i o n ' s  task force. I g u e s s  my 
c o m m e n t s  p r i m a r i l y  a r e  d i r e c t e d  as Mr. K e l l y ' s  were, th a t  it is 
s i m p l y  d i f f i c u l t ,  if n o t  i m p o s s i b l e ,  for t h o s e  m e m b e r s  of the
task f o r c e  w h o  a t  the p r e s e n t  t i m e  g i v e  r e a l l y  a n y  so r t  of
o p i n i o n  as to the e f f i c a c y  fo the bill, s i n c e  w e  r e a l l y  h a v e n ' t  
h a d  th a t  m u c h  time to s t u d y  it. Our o r g a n i z a t i o n a l  m e e t i n g  w a s  
v e r y  r e c e n t l y ,  the o t h e r  m o r n i n g .  A n d  w e ' r e  ju s t  n o w  in the
p r o c e s s  of p a r c e l i n g  out p o r t i o n s  of the b i l l  to be a n a l y z e d  by 
v a r i o u s  of the v o l u n t e e r s .  I'd just l i k e  to m a k e  a f e w
c o m m e n t s .

T h e  f i r s t  o n e  is, I guess, a c o u p l e  of c o m m e n t s  h a v e
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b e e n  m a d e  h e r e  t o d a y  t h a t  t h i s  m i g h t  be a l a w y e r s  r e l i e f  act. 
W ell, in m y  c a s e  I t h i n k  t h a t ' s  r e a l l y  q u i t e  o n  p o i n t  b e c a u s e  I'm 
a b a n k r u p t c y  lawyer a n d  th i s  is r e a l l y  g o i n g  to be a r e l i e f  act 
for m e  if th i s  t h i n g  g e t s  p a s s e d  b e c a u s e  a l l  t h e s e  d i r e c t o r s  a n d  
all t h e s e  o f f i c e r s  a r e  g o i n g  to c o m e  k n o c k i n g  on m y  door. A n d  
t h e y ' r e  g o i n g  to say, w e l l ,  y o u  kn o w  I've g o t  all t h e s e  d e b t s  a n d  
I've g o t  to g e t  out f r o m  u n d e r  a n d  I ' m  g o i n g  to p u t  t h e m  under. 
A s  to w h o s e  b e n e f i t  t h a t ' s  g o i n g  to be, I ' m  n o t  e n t i r e l y  sure.
A l l  t h e y ' r e  g o i n g  to say is I ' m  n o t  r e a l l y  l o o k i n g  for t h a t  ki n d
of relief.

T h e  s e c o n d  point, I m e n t i o n e d  I ' m  p r a c t i c i n g  in the 
b a n k r u p t c y  act, a c t u a l l y  p r a c t i c i n g  in b a n k r u p t c y  s e c u r i t i e s .  
T h e  s e c o n d  c o n c e r n  I h a v e  and it's s o m e t h i n g  th a t  we  m o s t
p a r t i c u l a r l y  a n a l y z e  d u r i n g  the 30 d a y  p e r i o d ,  w h i c h  is w h y  w e  
t h ink i t ' s  e s s e n t i a l ,  is the e f f e c t  t h a t  th i s  ty p e  of b i l l  is 
g o i n g  to h a v e  on p u b l i c  o f f e r i n g s  of s t o c k  in the S t a t e  of 
A l a s k a .  As I'm s u r e  m a n y  of y o u  a r e  aw a r e ,  w h e n e v e r  t h e r e  is a 
p u b l i c  o f f e r i n g  of stock, t h e r e  h a s  to be a d o c u m e n t  p r e p a r e d ,  a 
v e r y  l e n g t h y  d o c u m e n t ,  as an o f f e r i n g  s t a t e m e n t .  A n d  t h a t  has to 
e l u c i d a t e  w h a t  is k n o w  as risk fac t o r s .  R i s k s  a s s o c i a t e d  w i t h  
the o f f e r i n g .  I w o u l d  a s s u m e  that a n y  o f f e r i n g  of any s t o c k  of 
a n y  c o r p o r a t i o n  t h a t ' s  g o i n g  to o p e r a t e  a n d  do b u s i n e s s  in the 
S t a t e  of A l a s k a  is g o i n g  to h a v e  to h a v e  l i s t e d  as a risk factor 
for p o t e n t i a l  s t o c k h o l d e r s  the f a c t  th a t  w e  h a v e  th i s  ra t h e r  
p e c u l i a r  law in the S t a t e  of A l a s k a  t h a t  in e s s e n c e  d o e s  a w a y  
w i t h  l i m i t e d  l i a b i l i t y .  A n d  my  c o n c e r n  is, as I said, my 
o p p o r t u n i t y  to r e v i e w  the b i l l  has b e e n  m i n i m a l .  M y  c o n c e r n  is 
is w h a t  e f f e c t  th i s  is g o i n g  to h a v e  on the a b i l i t y  to se l l  su c h  
stock. We  talk a b o u t  g e t t i n g  i nput f r o m  the D e p a r t m e n t  of
C o m m e r c e  a n d  f r o m  the t a s k  force. I t h ink w e  o u g h t  to g e t  so m e  
i nput f r o m  p e o p l e  w h o  a r e  s e c u r i t i e s  d e a l e r s  a n d  f i n d  out if they 
c an sell a n y t h i n g  f r o m  the S t a t e  of A l a s k a  if w e  are g o i n g  to do 
this. A r e  the p e o p l e  in N e w  Y o r k  w h e n  t h e y  s e e  an o f f e r  f r o m  the 
S t a t e  of A l a s k a  to d e v e l o p  oil a n d  gas or f i s h e r i e s  or a n y t h i n g  
t h a t ' s  g o i n g  to m a k e  jobs in this state, a r e  th e y  g o i n g  to say 
well, we  c a n ' t  sell this, w e ' r e  not g o i n g  to t o u c h  a n y t h i n g  f r o m  
A l a s k a  b e c a u s e  w e ' r e  c o n c e r n e d  t h a t  w e ' r e  g o i n g  to g e t  s u e d  by 
i n v e s t o r s  or s t o c k h o l d e r s  b e c a u s e  t h e y  e n d  u p  g e t t i n g  t a g g e d  w i t h  
this l i a b i l i t y  p r o b l e m s .  I t h i n k  it's an a r e a  of c o n c e r n .  I 
t h ink w e ' l l  all h a v e  to l o o k  at.

A n d  I t h i n k  the one final c o m m e n t  I w a s  g o i n g  to m a k e
has to do w i t h  e x p e r i e n c e .  T h e  p e o p l e  w h o  a r e  a f f i l i a t e d  w i t h
the b u s i n e s s  law s e c t i o n  a r e  p e o p l e  w h o  w o r k  in b u s i n e s s  a l l  the
time. W e  g o  into s h o o t o u t s  i n v o l v i n g  li e n  p r i o r i t i e s  a n d  tax
l i e n s  a n d  a d v e r s a r y  p r o c e e d i n g s  in b a n k r u p t c y .  A n d  I t h i n k  the 
j o i n t  e x p e r i e n c e  of the c o m m i t t e e  wi l l  be i n v a l u a b l e  to this 
c o m m i t t e e  in d e c i d i n g  w h e t h e r  this is a g o o d  bi l l  a n d  d e c i d i n g  
w h a t  type of bill. I t hink that Mr. K e l l y ' s  c o m m e n t  of the 
e s s e n t i a l n e s s  of the 30 d a y s  is v e r y  valid, a n d  it ' s  s o m e t h i n g  w e  
h u m b l y  request.
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C O W D E R Y :  T h a n k  you. W e  have, w e  i n t e n d  to e x t e n d  th a t  
time. A n y  q u e s t i o n s .

K O P O N E N :  F r o m  F a i r b a n k s .

C O W D E R Y :  Rep. K o p o n e n .

K O P O N E N :  T h a n k  yo u .  Do  y o u  t h i n k  t h a t  N e w  Y o r k  or
C a l i f o r n i a  c o r p o r a t i o n s  h a v e  a n y  d i f f i c u l t y  in s e l l i n g  s t o c k ?

B E N D E L L :  W e l l ,  it's m y  u n d e r s t a n d i n g  th a t  they h a v e  not 
y e t  a d o p t e d  t h i s  t y p e  of act, a n d  it ' s  s o m e t h i n g  t h e y  a r e  talkin.j 
a b o u t  . . .

K O P O N E N :  T h e y  a r e  in the s t a t u t e s .

B E N D E L L :  I ' m  n o t  e n t i r e l y  s u r e  . . .

K O P O N E N :  T h e  19 7 7  r e v i s i o n  of the C a l i f o r n i a  C o d e  and 
in N e w  Y o r k  it g o e s  ba c k  to the D u t c h  . . . a n d  ev e n  t h o u g h  . . . 
di d  n o t  s u r r e n d e r  t h e i r  l i m i t a t i o n  on l i m i t e d  l i a b i l i t y  w h i c h
m o s t  o t h e r  s t a t e s  did.

B E N D E L L :  I'd l i k e  an o p p o r t u n i t y  to e x a m i n e  that. I'd 
l i k e  to e x a m i n e  w h a t  t y p e  of e f f e c t  t h i s  h a s  had on p u b l i c  
o f f e r i n g s ,  s p e c i f i c a l l y  to the e x t e n t  l i m i t e d  l i a b i l i t y  is b eing 
d o n e  a w a y  w i t h  r e s p e c t  to s h a r e h o l d e r s ,  a n d  t h a t ' s  s o m e t h i n g  I'm 
n o t  e n t i r e l y  s u r e  of. L i k e  I said, it's d i f f i c u l t  for us to 
c o m m e n t  a t  th i s  p o i n t  b e c a u s e  I t h i n k  the b u s i n e s s  law s e c t i o n  
w a s  a l e r t e d  to this j u s t  a v e r y  s h o r t  ti m e  ago. I g o t  a ca l l  
f r o m  Paul K e l l y  a r o u n d  two w e e k s  a g o .  He w a s  v e r y  c o n c e r n e d .  He 
w a s  m a k i n g  a f l u r r y  of p h o n e  c a l l s  to v a r i o u s  p e r s o n s  w h o  ov e r  
the y e a r s  h a v e  b e e n  i n v o l v e d  in the b u s i n e s s  law c o m m i t t e e  a n d  
our C L E  p r o g r a m s .  A n d  I j u s t  v e r y  r e c e n t l y  g o t  a c o p y  of the
Act, a n d  a s  to w h a t  the e f f e c t  has b e e n  in N e w  Y o r k  a n d  so forth,
I g u e s s  t h a t ' s  a real g o o d  q u e s t i o n .  A n d  m a y b e  the b e s t  w a y  to 
a n s w e r  t h a t  q u e s t i o n  is to call some u n d e r w r i t e r s  in N e w  Yo r k  a n d  
so m e  l a w y e r s  in N e w  Y o r k  a n d  f i n d  out w h a t  their Act says, a n d  
w h a t  e f f e c t  it h a s  h a d  on t heir o f f e r i n g s ,  a n d  see if th i s  is 
s o m e t h i n g  w e  w a n t  to do. Y o u  m e n t i o n e d  N e w  York and C a l i f o r n i a ,  
a n d  I h a v e n ' t  s e e n  t h eir e n a c t m e n t s ,  but I t h ink the key t h i n g  w e  
h a v e  to k e e p  in m i n d  is t h i s  is a d e v e l o p i n g  state. T h i s  is a 
f r o n t i e r .  Our n e e d s  to h a v e  n e w  m o n e y  a n d  n e w  p e o p l e  to c o m e  in 
h e r e  and b u i l d  th i s  s t a t e  a r e  m u c h  m o r e  i m p o r t a n t  th a n  say a 
s t a t e  l i k e  N e w  York, w h i c h  is i m m e n s e l y  p o p u l a t e d  and a l r e a d y  has 
v e r y  s u b s t a n t i a l  d e v e l o p m e n t .

K O P O N E N :  C a n  I a s k  P r o f e s s o r  F e s s l e r  for the
b a c k g r o u n d ,  I u n d e r s t a n d  h e ' s  there. I a l s o  u n d e r s t a n d  t h a t  he 
di d  gi v e  a p r e s e n t a t i o n  to the bar a s s o c i a t i o n .  I w o n d e r  of the 
m e m b e r s  of the task force, h a v e  y o u  be e n  d e s i g n a t e d  by  the 
s o c i e t y  of g o v e r n o r s ,  or a p a r t  of the b u s i n e s s  law s e c t i o n  of 
the A n c h o r a g e  Bar or the S t a t e  B a r ?
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B E N D E L L :  W e  are an ad h o c  c o m m i t t e e  of t h e  b u s i n e s s  law 
s e c t i o n  of the A l a s k a  Bar A s s o c i a t i o n ,  w h i c h  is a, as y o u  m a y  be 
a w a r L ,  m o s t  bar a s s o c i a t i o n s  h a v e  s e c t i o n s  w h i c h  a r e  c o m m i t t e e s  
of l a w y e r s  w h i c h  d e a l  w i t h  n e w  d e v e l o p m e n t s  in t h e  l a w  a n d  put 
t o g e t h e r  e d u c a t i o n a l  p r o g r a m s  for l a w y e r s  to e d u c a t e  t h e m  in n e w  
d e v e l o p m e n t s  in the law.

K O P O N E N :  T h a n k  you. T h a t ' s  a n  a d  h o c  s e c t i o n  of the 
A n c h o r a g e  b u s i n e s s  law s e c t i o n ,  or is t h i s  s t a t e w i d e ?

B E N D E L L :  It ' s  s t a t e w i d e .  I t h i n k  Kj. K e l l y  is the
s t a t e w i d e  c o o r d i n a t o r  of the A l a s k a  Bar A s s o c i a t i o n  b u s i n e s s  law 
s e c t i o n .

K O P O N E N :  T h a n k  you.

C O W D E R Y :  T h a n k  you. Rep. B u s s e l l .

B U S S E L L :  I h a v e  th a t  s a m e  q u e s t i o n ,  Mr. B e n d e l l ,  h o w  
l o n g  h a v e  y o u  l i v e d  in A l a s k a .

B E N D E L L :  I' v e  b e e n  h e r e  for six ye a r s ,  p r a c t i c i n g  for
five.

B U S S E L L

B E N D E L L

B U S S E L L

B E N D E L L

B U S S E L L

B E N D E L L

B U S S E L L

B E N D E L L

C O W D E R Y

B R U N D I N

A n d  w h e r e  d i d  y o u  c o m e  f r o m ?

N e w  Jers e y .

D i d  y o u  p r a c t i c e  in N e w  J e r s e y ?

No, I didn't.

W h e r e  did y o u  go to law s c h o o l ?  

R u t g e r s .

T h a n k  you, sir.

T h a n k  you. T h a n k  y o u  for y o u r  time. 

N e x t  w i t n e s s  up, Mr. B r i a n  Br u n d i n .

T h a n k  you, Mr. C h a i r m a n .  M e m b e r s  of the 
c o m m i t t e e ,  my n a m e  is B r i a n  B r u n d i n  a n d  I ' m  a l a w y e r  w i t h  the 
f i r m  of Huges, T h o r s n e s s ,  Ga n t z ,  P o w e l l  & B r u n d i n .  W e  p r a c t i c e  
law in A l a s k a  in A n c h o r a g e ,  F a i r b a n k s ,  J u n e a u  a n d  V a l d e z  
o f f i c e s .  I ' v e  b e e n  in A l a s k a  33 y e a r s ,  a n d  I've p r a c t i c e d  l a w  
for 18 y e a r s .  I ' m  a C P A  lawyer, a n d  I i n v o l v e  m y s e l f  p r i m a r i l y  
in the a r e a  y o u ' r e  d e a l i n g  w i t h  today.

I h a v e  as I g r o w  older, I h a v e  le s s  i n h i b i t i o n s  a g a i n s t  
e x p r e s s i n g  my own o p i n i o n s .  So I'll do t h a t  for y o u  today. Mr.
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R e i t m a n  s a i d  it, I s e c o n d  it. The c o r p o r a t e  law of A l a s k a  is not 
bro k e .  I r e a l l y  d i d n ' t  k n o w  t h a t  it n e e d e d  a n y  p a r t i c u l a r  
f i x i n g .  M y  o w n  p e r s o n a l  b i a s  for l a w  is this: T h a t  if s o m e t h i n g  
n e e d s  to be d one, a n d  t h e r e  is a p u b l i c  r e q u e s t  for it, t h e n
t h e r e  is a r e a s o n  to do it. A n d  t h e r e  h a v e  b e e n  o v e r  the y e a r s  
p u b l i c  r e q u e s t s  for so m e  c h a n g e s  in o u r  c o r p o r a t e  law. But w h e n  
y o u  c o m e  d o w n  w i t h  a w h o l e  b r a n d  n e w  one, I' l l  tell y o u  w h a t  the
r e s u l t  w i l l  be. A n d  t h a t  is, a n d  I r e p r e s e n t  b y  the way,
n a t i o n a l ,  i n t e r n a t i o n a l  - c o r p o r a t i o n s  d o w n  to the m o m  a n d  pop's, 
tho w h o l e  range. A n d  the e x p e r i e n c e  w i l l  be this, t h a t  the 
n a t i o n a l  a n d  i n t e r n a t i o n a l  o n e s  w i l l  h i r e  m e  a n d  o t h e r s  l i k e  t h e m  
to fix w h a t e v e r  p r o b l e m s  e x i s t  in h e r e  for them. T h e  m o m  a n d  
p o p ' s  w i l l  g e t  it in the y o u  k n o w  w h e r e .  B e c a u s e  t h e y ' l l  g e t  
c a u g h t  w i t h  t h i n g s  t h a t  t h e y  are n o t  a w a r e  of. T h e y  d o n ' t  h a v e  
l a w y e r s  t h e y  g o  to, e x c e p t  w h e n  t h e y  g e t  in t r o u b l e .  A n d  w h e n  
t h e y ' r e  in t r o u b l e ,  i t ' l l  be too late. W e l l ,  d i d n ' t  y o u  kn o w  the 
l a w  c h a n g e d  a n d  w h a t  y o u  w e r e  u s e d  to  is no l o n g e r  so. W h o o p s ,  
no I d i d n ' t .

I, a n d  m a n y  of them,, the in b e t w e e n s ,  we h a v e  in
A l a s k a ' s  b u s i n e s s  c o m m u n i t y  a l o t  m o r e  in b e t w e e n s ,  n o  m o m  a n d  
p ops, n o  n a t i o n a l  or i n t e r n a t i o n a l ,  l o t s  of in b e t w e e n s .  A n d  
m a n y  of t h e  in b e t w e e n s  h a v e  in t h e s e  r e c e n t  y e a r s  f o u n d  th a t  t h e  
w h o l e s a l e  c h a n g i n g  of la w s  c o s t s  a l o t  of m o n e y .  I ' l l  g i v e  y o u  
o n e  e x a m p l e  t h a t  so m e  of y o u  m a y  h a v e  e x p e r i e n c e d .  C o n g r e s s  h a s  
c h a n g e d  the l a w s  r e g a r d i n g  p e n s i o n / p r o f i t  s h a r i n g  p l a n s  two or 
t h r e e  t i m e s  in the l a s t  f i v e  or six y e a r s ,  u n d e r  U R E S A ,  y o u ' v e  
h e a r d  of that, a n d  so forth. T a x  l a w s  h a v e  c h a n g e d  c o n s t a n t l y ,  
y o u  k n o w  that. E v e r y  t i m e  o n e  of t h e s e  c h a n g e s  h a p p e n s ,  I've 
c l i e n t s  w h o  h a v e  p e n s i o n  a n d  p r o f i t  s h a r i n g  p l a n s  t h a t  h a d  to 
a m e n d  t h e m  t w i c e  for n o  g o o d  reason. T h e y  n e v e r  w e r e  d o i n g  
a n y t h i n g  w r o n g  to b e g i n  w i th, b u t  the l a w  r e q u i r e d  t h e y  e m e n d  
them. E v e r y  c o r p o r a t i o n  w i l l  h a v e  to be c h a n g e d  if th i s  b e c o m e s  
law. A n d  for t h o s e  w h o  w i l l  h a v e  to do t h e  c h a n g i n g ,  m o s t  of 
t h e m  h a v e n ' t  d o n e  a n y t h i n g  wr o n g ,  d o n ' t  w a n t  to do a n y t h i n g  
d i f f e r e n t ,  h a v e  n e v e r  c h e a t e d  a n y o n e  o u t  of a n y t h i n g ,  a n d  w o n ' t .  
B u t  t h e y  w J. 11 h a v e  to i n c u r  the c o s t  or run i n t o  o n e  of the 
traps, o n e  of the s p e e d  t r a p s  d o w n  the h i g h w a y ,  ixT th e y  d o n ' t  
c h a n g e  t h e i r  laws.. T h a t ' s  p r a c t i c a l l y  w h a t ' l l  happen,,

A n d  t h a t  g o e s  as w e l l  for th i s  o n e  t h a t  s e e m s  to g a t h e r  
m o r e  c o m m e n t  today, a n d  t h a t ' s  t h e  s e c o n d a r y  l i a b i l i t y .  I 
s u s p e c t  the o t h e r  p r o v i s i o n s  in h e r e  a r e  g o i n g  to c a u s e  m u c h  m o r e  
t r o u b l e  o v e r  t h e  y e a r s ,  for the r e a s o n s  s t a t e d  t h a t  m a n y  of t h e m  
a r e  new. A n d  I t h i n k  if y o u  s t a y  w i t h  m o d e l  a c t s  y o u  are m u c h  
b e t t e r  off. B u t  on the l i a b i l i t y  m a t t e r ,  t h e r e  r e a l l y  is no 
d i f f e r e n c e  in m y  v i e w  f r o m  s a y i n g  if a p r e s i d e n t  of a c o r p o r a t i o n  
or a s e c r e t a r y  is g o i n g  to be l i a b l e ,  w h y  n o t  a marOger of a 
p a r t n e r s h i p  w h o  is n o t  a p a r t n e r .  W h y  s h o u l d n ' t  h e  be liable. 
W h y  n o t  the m a n a g e r  of a sole p r o p r i e t o r s h i p .  If the r e a s o n  for 
m a k i n g  l i a b i l i t y  is an a s s u m p t i o n  on y o u r  p a r t  th a t  the p r e s i d e n t  
is the o w n e r  a n d  can d e t e r m i n e  h o w  m u c h  m o n e y  the c o r p o r a t i o n  has 
to p a y  its c r e d i t o r s ,  t h a t ' s  an  error, i s n ' t  it, b e c a u s e  he
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d o e s n ' t .  H e  d o e s n ' t  run the c o r p o r a t i o n .  He ' s  hi r e d .  S e v e r a l  
o t h e r s ,  t h e  m a n a g e r  of the g r o c e r y  s t o r e  t h a t  is n o t  i n c o r p o r a t e d  
is h i r e d .  He  r e a l l y  c a n ' t  c o n t r o l  w h a t  the o w n e r  does, h o w  m u c h  
m o n e y  is i n  the b u s i n e s s .  If h e ' s  g o i n g  to be l i a b l e  b e c a u s e  of 
m a n a g e m e n t  d e c i s i o n s ,  i n s t e a d  of h o w  m u c h  m o n e y  is there, w h y  
t h e n  I g u e s s  a n y  e m p l o y e e  of a n y  o r g a n i z a t i o n  o u g h t  to be l i a b l e  
for a n y  of h i s  d e c i s i o n s  u p  to $ 2 5 , 0 0 0  to e v e r y  c r e d i t o r .  It 
m a k e s  ju.-ft as m u c h  s e n s e  to me, if t h a t ' s  t h e  r e a s o n  for it. So
I t h i n k  t h a t  p a s s i n g  a' law t h a t  s u p p o s e d l y  f i x e s  t h i s  s o c i a l
p r o b l e m  t h a t  c o n c e n t r a t e s  on c o r p o r a t i o n s  m u s t  h a v e  s o m e  b a s i s  
o t h e r  t h a n  s o m e o n e ' s  t h o u g h t  t h a t  t h i s  is o n e  w a y  to fix
s o m e t h i n g .  It g o e s  far m o r e  than that, if the r e a s o n  for it is 
if y o u ' r e  g o i n g  to be r e s p o n s i b l e  for y o u r  d e c i s i o n s ,  ther 
e v e r y o n e  i n  e v e r y  o r g a n i z a t i o n  w h o  m a k e s  d e c i s i o n s  s h o u l d  be 
r e s p o n s i b l e .  N o t  j u s t  c o r p o r a t e  o f f i c e r s .

If I w e r e  in y o u r  place, I ' d  p u t  the l a w  a s i d e  u n t i l  
s o m e o n e  s a y a  s e c t i o n  so a n d  so is t r o u b l i n g  me, I'd l i k e  t h a t  
c h a n g e d .  A n d  I'd l o o k  at s e c t i o n  so a n d  so. W h a t  y o u  do if y o u  
a d o p t  t h i s  c o m p l e t e l y  is t h a t  the s e c t i o n s  t h a t  w o n ' t  r a i s e
p o i n t s  to d a y ,  I e x p e c t  b e f o r e  this w o u l d  g e t  p a s s e d  if it w e r e  
p a s s e d  as is, t h e r e  w o u l d  be s o m e  c h a n g e s  to t h i s  l i a b i l i t y
s e c t i o n s .  B u t  t h e r e ' s  f i v e  or six or s e v e n  s e c t i o n s  b a c k  h e r e
t h a t  no  o n e ' s  e x c i t e d  a b o u t  today. T h e y ' r e  g o i n g  to c a u s e  
s o m e o n e  a n  a w f u l  l o t  of t r o u b l e  n e x t  y e a r  or the y e a r  a f t e r  t h a t  
n o b o d y  t h o u g h t  a b o u t  or t a l k e d  a b o u t  to d a y ,  or in the ne x t  c o u p l e  
of w e e k s  or in the n e x t  30 d a y s  for t h i s  t a s k  force, th a t  w e r e n ' t  
b r o k e n  to b e g i n  w i t h  a n d  d i d n ' t  n e e d  to g e t  fixed. A n d  y o u ' r e  
g o i n g  to fix s o m e b o d y ,  t h o u g h ,  for r e a s o n s  u n k n o w n  t o d a y  w h y  it
s h o u l d  be done. I'm k e e p i n g  it s h o r t  a n d  sweet.

C O W D E R Y :  T h a n k  you, Mr. B r u n d i n .  Rep. W e n d t e .

W E N D T E :  Br i a n ,  is it y o u r  o p i n i o n  t h a t  e v e r y  set of
a r t i c l e s  of i n c o r p o r a t i o n  w o u l d  h a v e  to be r e v i s e d  if t h i s  b i l l  
p a s s e s ?

B R U N D I N :  F r o m  the b r i e f  r e a d i n g  I've g i v e n  of this,
yes.

C O W D E R Y :  A n y  m o r e  H o u s e  m e m b e r s ,  a n y b o d y  on  the n e t w o r k  
c a r e  to, a n y  q u e s t i o n s ?  Rep. F u r n a c e .

F U R N A C E :  I j u s t  w a n t e d  to say Mr. C h a i r m a n ,  I've k n o w n  
B r i a n  for m a n y  y e a r s  a n d  I c e r t a i n l y  do r e s p e c t  h i s  o p i n i o n .

B R U N D I N :  I do h a v e  a tax c o m m e n t  I w a n t e d  to make, too,
if y o u ' d  al l o w .  W h e n  w e  p u t  the p r o f e s s i o n a l  c o r p o r a t i o n  a c t  
i n t o  law in A l a s k a ,  w h e n  w e  f i r s t  d i d  that, w e  put a s e c t i o n  in 
t h a t  l e f t  the p r o f e s s i o n a l  l i a b l e  p e r i o d .  W e  had a tax p r o b l e m  
w i t h  t h a t  so w e  h a d  to a m e n d  it a n d  say, h e ' s  l i a b l e  o n l y  for his 
own m a l p r a c t i c e .  T h a t ' s  the w a y  the p r o f e s s i o n a l  c o r p o r a t i o n  a c t  
w a s  done. T h a t  w a s  done, a n d  I t h i n k  the s a m e  w o u l d  o c c u r  h e r e
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on t h i s  l i a b i l i t y  thing. The I n t e r n a l  R e v e n u e  S e r v i c e ,  if it
f i n d s  w e  h a v e  a c o r p o r a t i o n  a c t  t h a t  says, if y o u  are, a s  m a n y
A l a s k a n s  are, the owner, t h e  o f f i c e r  a n d  the d i r e c t o r ,  if y o u ' r e  
l i a b l e  for $ 2 5 , 0 0 0  per c r e d i t o r ,  f r i e n d ,  y o u  d o n ' t  h a v e  a 
c o r p o r a t i o n .  A n d  t h a t ' s  w h a t  the IRS w i l l  say. A n d  so t h o s e
s m a l l  corporatic. J., if th i s  law w e r e  p a s s e d  a s  it n o w  says, w h o  
a r e  c o r p o r a t i o n s  for tax p u r p o s e s  a r e  g o i n g  to f i n d  t h e y ' r e  not.

C O W D E R Y :  T h a n k ' y o u .  Rep. B u s s e l l .

B U S S E L L :  T h a n k  you, Brian. T h a t  w a s  r e a l l y  m y  n e x t
q u e s t i o n ,  s i n c e  y o u  sa i y o u  w e r e  a C P A  a t t o r n e y ,  w a s  a b o u t  
that. A n d  the o t h e r  q u e s t i o n  I a s k e d  e a r l i e r  w a s  o n  the 
i n s u r a n c e ,  is t h a t  a c o r p o r a t e  . . .

B R U N D I N :  I g u e s s  h a l f  of w h a t  our J a w  f i r m  d o e s  is
k n o w n  as a n  i n s u r a n c e  d e f e n s e  firm. F r o m  w h a t  I k n o w  of it, 
t h e r e  is n o w  no d i r e c t o r ' s  l i a b i l i t y  i n s u r a n c e  a v a i l a b l e  in the 
U n i t e d  S t a t e s .  I've l o o k e d  in t o  t h a t  p e r s o n a l l y .  T h e r e  is not a 
d i r e c t o r ' s  l i a b i l i t y  p o l i c y  a v a i l a b l e .  T h e r e  is o n e  s o l d  w h i c h  
p e o p l e  b o u g h t ,  but t h e r e  n e v e r  h a s  b e e n  a s u c c e s s f u l  c l a i m  m a d e  
a g a i n s t  it. I a s k e d  the g u y  w h o  w r o t e  it w h e t h e r  a n y o n e  h a d
ever, it c o m e s  o u t  of C h i c a g o ,  a n d  h e  said, nope. A n d  t h a t ' s  
b e c a u s e  it d o e s n ' t  c o v e r  a n y b o d y  for a n y t h i n g .  T h e r e  is no 
i n s u r a n c e  t h a t  I'm a w a r e  of w h i c h  p r o t e c t s  b u s i n e s s m e n  in a n y  
s h a p e  for t h eir debts, e x c e p t  b o n d i n g .  A n d  t h a t ' s  n o t
i n s u r a n c e .  A n d  w h e n  y o u  h a v e  b o n d i n g ,  the c o m m e n t  e a r l i e r  m a d e  
is q u i t e  cor r e c t ,  t h e y ' l l  b o n d  y o u  if y o u  g i v e  th e m  y o u r  p e r s o n a l  
a s s e t s  a n d  the like. In w h i c h  case, b o n d i n g  is s i m p l y  an added, 
a d d i t i o n a l  c o s t  f a c t o r  to the l i a b i l i t y ,  s i n c e  y o u  p a y  the b i l l  
y o u r s e l f  a n y w a y .

B U S S E L L :  Brian, can I ask y o u  to e x p l a i n  to the
c o m m i t t e e  ju s t  w h a t  a b ' n d  is. I k n o w  w h a t  it is, b u t  I s u s p e c t  
m o s t  of the c o m m i t t e e  d o e s n ' t  k n o w  w h a t  a b o n d  is a n d  h o w  it 
w o r k s  if y o u  try a n d  e x e r c i s e .

B R U N D I N :  I t h i n k  the c l e a r e s t  a n a l o g y ,  it's li k e  y o u  
g u a r a n t e e  s o m e o n e  e l s e ' s  debt. Y o u  g u a r a n t e e  s o m e o n e  else,
b o r r o w s  f r o m  the bank, you g u a r a n t e e  it, a n d  y o u  h a v e  to pay it 
if he d o e s n ' t .  T h a t ' s  w h a t  a b o n d  is o n l y  it's d o n e  on a m o r e  
f o r m a l  basis.

B U S S E L L :  T h a t ' s  r i g h t  and t h e y  t a k e  the b o n d  h o l d e r  or 
the g u y  t h e y  so l d  it to c o m p l e t e l y  to the c l e a n e r s  b e f o r e  t h e y  
b e g i n  to e x e r c i s e .  T h a t ' s  the i m p o r t a n t  t h i n g  a b o u t  a bond. 
T h a n k  you, sir.

C O W D E R Y :  Rep. Malone.

M A L ONE: T h a n k  you, Mr. C h a i r m a n .  I'd like to ask Mr. 
B r u n d i n ,  d i d  y o u  see our ad  in the n e w s p a p e r ?



B R U N D I N :  No, I d i d n't.

M A L O N E :  T h a n k  you.

B R U N D I N :  I m i s s e d  s o m e t h i n g  p r e t t y  g o o d  a p p a r e n t l y .

C O W D E R Y :  T h a n k  you, Mr. B r u n d i n .  I t h i n k  w e ' r e  g o i n g  to
m a k e  the d e a d l i n e  here. W e  h a v e  o n e  m o t e  w i t n e s s ,  I think, Mr.
B i l l  Cook. N o t  h e re, h e ' s  l e f t  then. So  t h e n  if w e ' d  l i k e  . . .

K E L L Y :  Mr. C h a i r m a n ,  w e  h a v e  one a d d i t i o n a l  w i t n e s s  w h o  
w a s  u n a b l e  to s i g n  u p  on  the sheet. He can c o m e  a fter Mr. A b b o t t
. . . m i g h t  as w e l l  let Mr. A b b o t t  t e s t i f y .

C O W D E R Y :  If y o u ' d  l i k e  to co.ie f o r w a r d  a t  this time,
w e ' d  a p p r e c i a t e  it. S t a t e  yo u r  n a m e  a i d  s p e l l  your last name,
a n d  a f f i l i a t i o n .

C O P E L A N D :  My  n a m e  is M a r k  C o p e l a n d .  I'm an  a t t o r n e y
h e r e  in A n c h o r a g e .  I' v e  b e e n  in A n c h o r a g e ,  f i r s t  came u p  in 1960,
a c t u a l l y  c a m e  b a c k  a g a i n  in '77 a n d  p r a c t i c e d  law s i nce t h a t  
time. P r a c t i c e d  l a w  s i n c e  '67. My n a m e  is s p e l l e d  
C - o - p - e - l - a - n - d .  I w o u l d  b a s i c a l l y  c o n c u r  w i t h  B r i a n  B r u n d i n ' s  
s t a t e m e n t s  a n d  r a t h e r  t h a n  r e p e a t  them, I w o u l d  l i k e  to ju s t  a d d  
a c o u p l e  of q u i c k  c o m m e n t s .

O n e  is, t h e r e  h a s  b e e n  a l o t  of c o n c e r n  a b o u t  u n s e c u r e d  
c r e d i t o r s  r e a c h i n g  p e o p l e  u s e d  c o r p o r a t i o n s  to a v o i d  their 
l i a b i l i t i e s .  T h o s e  s a m e  p e o p l e  v h e t h e r  t h e y ' r e  i n c o r p o r a t e d  or 
not w i l l  a v o i d  t h e i r  l i a b i l i t i e s  Even if t h e y  h a v e  to m o v e  o u t  
of s t a t e  a n d  go in b u s i n e s s  irj a n o t h e r  state. So y o u ' r e  not 
g o i n g  to c a t c h  u p  w i t h  the p e r s o n  w h o  t r u l y  d e s i r e s  to a v o i d  h i s  
l i a b i l i t i e s .  I w o u l d  e m p h a s i z e  th a t  the b i l l  as w r i t t e n  is just 
a t r a p  for the u n w a r y .  T h e r e  are p r o v i s i o n s  in the bill th a t  we  
h a v e n ' t  t a l k e d  about, i n c l u d i n g  p r o v i s i o n s  w i t h  r e g a r d  to r e p o r t s  
as  to i n s i d e  t r a n s a c t i o n s  b e t w e e n  m e m b e r s  of the c o r p o r a t i o n ,  
s h a r e h o l d e r s  a n d  the c o r p o r a t i o n .  I d o u b t  v e r y  much that m o s t  
p e o p l e  in A l a s k a  w o u l d  r e c o g n i z e  the f a c t  that th e y  h a v e  two 
d i f f e r e n t  b u s i n e s s e s  t h a t ' s  i n v o l v i n g  a n  i n s i d e r  t r a n s a c t i o n  
w i t h o u t  a lot of d i s c u s s i o n  a n d  a lot of e d u c a t i o n  by the bar. 
So t h o s e  p e o p l e  are g o i n g  to f i n d  t h a t  t h e y ' v e  f a i l e d  to m e e t  a 
s t a t u t o r y  r e q u i r e m e n t .  S o m e  w a y  t h e y ' r e  g o i n g  to f i n d  f o r e i g n  
c o r p o r a t i o n s  as h a v i n g  the s a m e  p r o b l e m .

I f i n d  it r e a l l y  a m u s i n g  t h a t  the e n t i r e  s ection, or 
t he e n t i r e  c o m m e n t a r y ,  g o e s  ba c k  to N o w  Yo r k  a n d  C a l i f o r n i a  law. 
I h a v e  n e v e r  h e a r d  p e o p l e  w h o  i n t e n d  to e n t e r  in t o  b u s i n e s s  
d e l i b e r a t e l y  s e e k i n g  out the N e w  ?iork or C a l i f o r n i a  codes. 
B a s i c a l l y ,  p e o p l e  s e e k  o u t  a Delaware co d e  or a n o t h e r  s t a t u t e  
t h a t  h a s  a lo n g  h i s t o r y  of b u s i n e s s  a c t i v i t y  a n d  w h i c h  a p p e a r s  to 
p r o v i d e  the l i m i t e d  l i a b i l i t y  t h a t  is so i m p o r t a n t  to c a p i t a l  
f o r m a t i o n  a n d  to g e t t i n g  i n t o  b u s i n e s s .
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S o m e o n e  t o u c h e d  e a r l i e r  on  sec. 450 w h i c h  p r o v i d e s  a 
n e g l i g e n c e  s t a n d a r d .  Y o u  kn o w  t h i s  is e v e n  m o r e  e x t e n s i v e  t h a n  
the a p p a r e n t  s e c o n d a r y  l i a b i l i t y  s t a n d a r d  of sec. 488. A n d  o n c e  
y o u  g i v e  a l a w y e r  a n e g l i g e n c e  s t a n d a r d  to go af t e r ,  t h a t ' s  
e v e r y t h i n g .  Y o u  c a n  sit d o w n  a n d  m a k e  a b u s i n e s s  d e c i s i o n  a n d  
so m e  m e m b e r  of the b o a r d  of d i r e c t o r s ,  a n d  it t u r n s  o u t  t h a t  y o u  
w e r e n ' t  right. N o w  i t ' s  r e a l l y  a q u e s t i o n ,  w e r e  y o u  r i g h t  
b e c a u s e  y o u  didn't, b e c a u s e  y o u  w e r e  n e g l i g e n t ,  or b e c a u s e  y o u  
a c t e d  in g o o d  faith, but y o u  w e r e  w r o n g .  A n d  n e g l i g e n c e  c a n  be 
a n y t h i n g  f r o m  you d i d n ' t  s p e n d  e n o u g h  m o n e y  to go o u t  a n d  
r e s e a r c h  the n e w  ar e a  y o u  w e r e  g o i n g  into, the a m o u n t  of f u n d i n g  
it w o u l d  t a k e  to b u i l d  y o u r  n e w  b u i l d i n g ,  or some o t h e r  r e a son. 
A n d  w h a t  y o u ' v e  d o n e  is, is y o u ' v e  o p e n e d  u p  a v e r y  e x p e n s i v e  
l i t i g a t i o n  section.

J u s t  one c o m m e n t ,  I w a s  r e a d i n g  pa g e  140 of the 
c o m m e n t s ,  I guess, ai.3 m a y b e  it says it all. It sa y s  as e a r l y  as 
1848, t h e  S t a t e  of N e w  Y o r k  a d d r e s s e d  the i n t e r e s t  of e m p l o y e e s  
a n d  o t h e r s  to look at t h i s  l i m i t e d  l i a b i l i t y  q u e s t i o n  or the 
s e c o n d a r y  l i a b i l i t y  q u e s t i o n .  I h a v e  now m a d e  a s u r v e y  of the 
s t a tes, a n d  I b e l i e v e  t h a t  w h a t  w e ' r e  b e i n g  a s k e d  to l o o k  a t  h e r e  
is s o m e t h i n g  kind of l i k e  the Edsel, i t ' s  u n i q u e .  But th i s  o n e ' s  
b e e n  a r o u n d  s i n c e  1848, a n d  a l a r g e  n u m b e r  of o t h e r  j u r i s d i c t i o n s  
and b o d i e s  h a v e  l o o k e d  at  it a n d  n o t  r u s h e d  out to a d o p t  t h i s  
p r o p o s a l .  T h i s  is a m a j o r  c h a n g e  i n  t h e  s o c i a l  a n d  e c o n o m i c  
p h i l o s o p h y  of c o r p o r a t i o n s .  A n d  I feel t h a t  w e  s h o u l d  w a i t  a n d  
see w h a t  h a p p e n s .

T h e  c o n c e p t  t h a t  w a s  t a l k e d  a b o u t  e a r l i e r  a b o u t  w h e t h e r  
or n o t  t h e r e  is s o m e  s h a r e h o l d e r  l i a b i l i t y .  T h e r e  m a y  n o t  be 
s h a r e h o l d e r  l i a b i l i t y  e x c e p t  to the e x t e n t  th a t  o f t e n  t i m e s  an 
o f f i c e r ,  d i r e c t o r  is a l s o  a s h a r e h o l d e r .  A n d  I t h o u g h t  Mr. 
R e i t m a n ' s  c o m m e n t  w i t h  r e g a r d  to a n y o n e  t h a t  a c c e p t e d  the job as 
a p r e s i d e n t  of a c o r p o r a t i o n  in A l a s k a  if t h i s  w e r e  p a s sed, w o u l d  
ju s t  be out of h i s  m ind, is a b s o l u t e l y  a p p r o p r i a t e .  I a l s o  
w o n d e r  a b o u t  the p e r s o n a l  s e c r e t a r y  w h o  u n d e r  this a c t  h a p p e n s  to 
sign, b e i n g  the c o r p o r a t e  s e c r e t a r y  a n d  s h e ' s  m a k i n g  m a y b e  
$ 2 4 , 0 0 0  a y e a r  a n d  f i n d s  out th a t  s h e ' s  j u s t  m o r t g a g e d  the f a r m  
or the h o u s e  or w h a t e v e r  it is, a n d  to f a i r l y  look at t h i s  a c t  as 
a c o m p l e t e  a c t  w o u l d  be v e r y  d i f f i c u l t .  I f avor the o t h e r  
a p p r o a c h  w h i c h  is l e t ' s  f i n d  t hose s e c t i o n s  we  d o n ' t  li k e  a n d  
c h a n g e  those.

C O W D E R Y :  T h a n k  you. A r e  t h e r e  q u e s t i o n s  f r o m  the L a b o r  
an d  C o m m e r c e  s i de? A n y  q u e s t i o n s  f r o m  F a i r b a n k s ?

VOI C E :  C o m m i s s i o n e r  B r o w n  h a s  a comr.ent.

BR O W N :  T h i s  is F r e d  P ^ o w n  in F a i r b a n k s .  I'm a s k i n g  if 
the n e x t  w i t n e s s  or one of L.ne n e x t  w i t n e s s e s  is .JC-f.ng to be 
P r o f e s s o r  F e s s l e r  or s o m e  oi the a t t o r n e y s  w h o ' v r  ju.<*t t e s t i f i e d  
h a v e  time that they c o u l d  c a t c h  at l e a s t  s o m e  of / i s  r e m a r k s .  I 
a s s u m e  h e ' s  g o i n g  to r e s p o n d  to s o m e  of the m a ^ c e ' s  t h a t  h a v e
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b e e n  m e n t i o n e d  h e re. I k n o w  t h a t  t h e y  h a v e  b u s y  s c h e d u l e s ,  a*:d 
p r o b a b l y  h a v e  o t h e r  e n g a g e m e n t s ,  b u t  if th. ' ' s a t  all p o s s i b l e ,  1 
w o u l d  h o p e  t h e r e  w o u ’.d be s o m e  k i n d  of . *

C O W D E R Y :  O.K. T h a n k  yo u ,  M *. B r o w n .  A n y  m o r e  q u e s t i o n s  
for the w i t n e s s ?  T h a n k  you. It ' s  a p p r o a c h i n g  1:00 p . m., a n d  w e  
h a d  i n t e n d e d  to b r e a k  f r o m  1:00 til 2 : 3 0  p.m. now. I'ir. h e r e  for 
the p l e a s u r e  <. the w i t n e s s e s  h e r e  if, I k n o w  s o m e  of the 
c o m m i t t e e  h a s  a p p o i n t m e n t s  for l u n c h  w i t h  v a r i o u s  o t h e r  p e o p l e  in 
town, so it w o u l d  be the p l e a s u r e ,  I w o u l d  sit h e r e  if . . .

V O I C E :  Mr. C h a i r m a n ,  m i g h t  I s u g g e s t  t h a t  w e  i n v i t e  the 
w i t n e s s e s  to c o m e  ba^k at 2 : 3 0  p . m . ?

C O W D E R Y :  T h a t ' s  w h a t  I w a s  g e t t i n g  at. I h o p e  t h a t  . .

F E S S L E R :  Mr. C h a i r m a n ,  as  s o m e b o d y  w h o  h a s  be e n  w o r k i n g  
w i t h  the c o d e  r e v i s i o n  c o m m i s s i o n  o n  t h i s  bi l l  . . .

C O W D E R Y :  W o u l d  y o u  c o m e  u p  to ti. m i k e  at  t h i s  time.

F E S S L E R :  Yes, I a m  D a n  F e s s l e r  a n d  I've o b v i o u s l y  b e e n  
p l a y i n g  a r o l e  in the w o r k i n g  on the d r a f t i n g  of t h i s  b i l l  for 
s o m e  f o u r  y e a r s .  I'm h e r e  f r o m  C a l i f o r n i a  th i s  a f t e r n o o n .  I'd 
be v e r y  h a p p y  to r e t u r n  at  2: 3 0  p.m. Y o u ' v e  h e a r d  m a n y  c o m m e n t s  
t h i s  m o r n i n g ,  s o m e  of w h i c h  I t h i n k  r a i s e  q u e s t i o n s  t h a t  are 
p o l i c y  q u e s t i o n s  w h i c h  o n l y  y o u  c a n  a d d r e s s .  Sou'n of w h i c h  
b e c a u s e ,  p e r h a p s  of the a d m i t t e d  p a u c i t y  of t i m e  the w i t n e s s e s  
h a v e  had, h a v e  i n v o l v e d  s t a t m e n t s  a b o u t  the c o n t e n t  of the b i l l  
w h i c h  w e r e  s i m p l y  f l a t l y  i n a c c u r a t e ,  a n d  I w o u l d  not w i s h  the 
c o m m i t t e e  m e m b e r s  to be u n d e r  the i l l u s i o n  t h a t  th e y  were. A n d  
also, I t h i n k  t h a t  I w o u l d  l i k e  to h a v e  t h e  o p p o r t u n i t y  t h i s  
a f t e r n o o n  if it is the c o m m i t t e e ' s  p l e a s u r e  to r e s p o n d  to 
q u e s t i o n s  f r o m  m e m b e r s  of the c o m m i t t e e .  So, of cour s e ,  I'll be 
b a c k  h e r e  at  2 : 3 0  p.m. For m a n y  of the v e r y  b u s y  m e m b e r s  of the 
House, th i s  w o u l d  be the f i r s t  t i m e  in the t h r e e  y e a r s  s i n c e  th i s  
bi l l  h a s  b e e n  p e n d i n g ,  it w a s  f i r s t  i n t r o d u c e d  in M a r c h  of 198?, 
that w e  w i l l  h a v e  h a d  an o p p o r t u n i t y  to d i r e c t l y  s u p p l y  
i n f o r m a t i o n  a n d  to a n s w e r  a n d  r e s p o n d  to q u e s t i o n s .  So I look 
f o r w a r d  to t h a t  o p p o r t u n i t y ,  sir.

C O W D E R Y :  W e  look f o r w a r d  to s e e i n g  y o u  at 2:30 p.m. 
W e ' l l  a d j o u r n  this, or r e c e s s  t h i s  m e e t i n g  u n t i l  2:30 p.m.

V O I C E :  Mr. C h a i r m a n ,  is it y o u r  i n t e n t i o n  to c o m e  ba c k  
w i t h  m o r e  t e s t i m o n y  on t h i s  bill, or w e r e  y o u  g o i n g  to go to 
o t h e r  s u b j e c t s  at 2 :30?

C O W D E R Y :  W e ' r e  g o i n g  to s t a y  w i t h  th i s  a n d  th e n  go to 
the or.her s u b j e c t s  as t i m e  p e r m i t s .

V O I C E :  Do y o u  h a v e  a n y  i n d i c a t i o n  as to h o w  m a n y  p e o p l e



are l e f t  to t e s t i f y ?

C O W D E R Y :  O n  our l i st, just t h e  c o d e  c o m m i s s i o n .

V O I C E :  It's my u n d e r s t a n d i n g  t h a t  t h e  n e t w o r k  d o w n  h e r e  
is g o i n g  to be ti e d  up for s o m e t h i n g  else, so w e  p r o b a b l y  w o n ' t  
be a b l e  to t i e  i n t o  that.

C O W D E R Y :  O.K. W e l l ,  w e  w i l l  c e r t a i n l y  h a v e  t r a n s c r i p t s  
of all t h i s  t e s t i m o n y ,  so i f  i t ' s  n o t  p o s s i b l e  for y o u  to t i e  in,
w e ' l l  f i l l  y o u  in Monday. A t  t h i s  t i m e  w e ' l l  si g n  off.

C O W D E R Y :  . . .  to o r d e r  a t  t h i s  t i m e  a n d  t h r e e  m e m b e r s
of the J u d i c i a r y  C o m m i t t e e  a r e  h e re. A n y w a y ,  a r e  w e  b a c k  o n ?
We'v'’ r e c o n v e n e d  the c o n t i n u i n g  f r o m  t h e  m o r n i n g  m e e t i n g ,  a n d  w e  
h a d  o n e  m o r e  w i t n e s s  on the, Mr. F e s s l e r  f r o m  t h e  code r e v i s i o n  
c o m m i s s i o n .  If h e  w o u l d  c o m e  f o r w a r d  a t  t h i s  time, w e ' r e  d e a l i n g  
w i t h  HB 343, an  act r e v i s i n g  t h e  A l a s k a  C o r p o r a t e  C o de. 
P r o f e s s o r ,  if y o u  w o u l d  p l e a s e  i d e n t i f y  y o u r s e l f  for the r e c o r d  .

F E S S L E R :  Yes, for the r e c o r d ,  I ' m  D a n  Fessler. I ' m  a
p r o f e s s o r  of law at the U n i v e r s i t y  of C a l i f o r n i a  a t  D a vis a n d  for 
t h e  p a s t  fo u r  y e a r s  h a v e  b e e n  r e t a i n e d  by the code r e v i s i o n
c o m m i s s i o n  as its c o n s u l t a n t  in f i r s t  s u r v e y i n g  the s t a t e  of 
e x i s t i n g  A l a s k a  law, d e t e r m i n i n g  t h e  p o t e n t i a l  n e e d  for r e v i s i o n  
a n d  t h e n  a c t i n g  as the p e r s o n  w h o  h a s  d o n e  the t e c h n i c a l  w o r k  of 
d r a f t i n g  the v a l u e  j u d g m e n t s  m a d e  by t h e  m e m b e r s  of the c o d e  
r e v i s i o n  c o m m i s s i o n .  I'm a p p e a r i n g  h e r e  t h i s  a f t e r n o o n  w i t h  J o h n  
A b b o t t ,  a m e m b e r  of the A l a s k a  Bar w h o  is t h e  chair m a n ,  a n d  w i t h  
y o u r  p e r m i s s i o n ,  Rep. C o w d e r y ,  C h a i r m a n  A b b o t t  h a d  some r e m a r k s  
he w i s h e d  to m a k e  b e f o r e  I spoke.

C O W D E R Y :  Yes, I w o u l d  l i k e  t o  a n n o u n c e  w e  h a v e  s o m e  
o t h e r  p e o p l e  on c o n f i r m a t i o n  th a t  w e  i n t e n d  to g e t  r i g h t  i n t o  
t h a t  as s o o n  as w e ' r e  t h r o u g h  here, so if y o u ' d  j u s t  p l e a s e  s t a n d  
by, w e ' d  a p p r e c i a t e  it. Mr. A b b o t t .

A B B O T T :  T h a n k  y o u ,  Mr. C h a i r m a n ,  m e m b e r s  of both of the
c o m m i t t e e s .  I'd l i k e  to p r e f a c e  my r e m a r k s  b y  s a y i n g  that w e  a r e
h e r e  today, we  do ha v e  u n d e r  c o n s i d e r a t i o n  a r a t h e r  c o m p l e x  p i e c e  
of l e g i s l a t i o n ,  a n d  it d o e s  n e e d  to b e a r  fu l l  s c r u t i n y  a s  f a r  as 
the c o d e  c o m m i s s i o n  is c o n c e r n e d .  W h a t  I woi id like to do, 
h o w e v e r ,  is b r i e f l y  d i s p e l  a n y  m i s a p p r e h e n s i o n  o n  the part of the 
c o m m i t t e e  m e m b e r s  as; to w h e t h e r  or n o t  t h i s  m a t t e r  w a s  a d e q u a t e l y  
n o t i c e d ,  a n d  I can a s s u r e  y o u  t h a t  it was. The bar a s s o c i a t i o n
has b e e n  r e p r e s e n t e d  on t h e  c o d e  c o m m i s s i o n  s i n c e  its i n c e p t i o n
in 197'5.

W h e n  th i s  bill w a s  f i r s t  t a k e n  o n  as a code r e v i s i o n
p r o j e c t ,  the bar a s s o c i a t i o n  r e q u e s t e d ,  b o t h  f o r m a l l y  a n d
i n f o r m a l l y ,  i n p u t  from t h e  bar a s s o c i a t i o n ,  a n d  s p e c i f i c a l l y  f r o m  
a n y  b u s i n e s s  law c o m m i t t e e  t h a t  c o u l d  be 'onvened to c o n s i d e r
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this. In M a y  of 1982 t h e  bar a s s o c i a t i o n  t h r o u g h  its t h e n  
c h a i r m a n  of t h e  b u s i n e s s  l a w  c o m m i t t e e ,  Mr. D i c k  Block w h o  w a s  
the f i r s t  w i t n e s s  to a p p e a r  h e r e  today, s p e c i f i c a l l y  r e q u e s t e d  
t h a t  the c o d e  c o m m i s s i o n  p r o v i d e  P r o f e s s o r  F e s s l e r  as a s p e a k e r  
to e x p l a i n  t h e  b i l l  t h a t ' s  n o w  in f r o n t  of t h e  j o i n t  c o m m i t t e e s  
to d a y .  T h a t  w a s  1982. At t h a t  ti m e  Mr. D i c k  B l o c k  was s t i l l  t h e  
c h a i r m a n  of the b u s i n e s s  law c o m m i t t e e  of t h e  b u s i n e s s  law 
c o m m i t t e e  of the bar a s s o c i a t i o n .  T h e r e  h a v e  been r e p e a t e d  
e f f o r t s ,  b o t h  f o r m a l  and i n f o r m a l ,  to i n v o l v e  the bar a s s o c i a t i o n  
in d e l i b e r a t i o n s  in s e e k i n g  i n p u t  f r o m  t h e m  c-ft the d r a f t i n g ,  t h e  
i m p l e m e n t a t i o n  of this c o r p o r a t i o n ' s  bill. I t ' s  i n c o n c e i v a b l e  to 
m e  t h a t  a n y b o d y  c o u l d  a r g u e  t h a t  the bar a s s o c i a t i o n  was n o t  p u t  
on  n o t i c e  of w h a t  w e  w e r e  d o i n g  w i t h  the bill, d i d  not h a v e  a n y  
i d e a  of w h a t  w a s  h a p p e n i n g  w i t h  it, or t h a t  a n y  of the m e m b e r s  
c o u l d  c l a i m  t h a t  t h e y  d i d n ' t  k n o w  or s h o u l d n ' t  h a v e  k n o w n  t h a t  
t h i s  b i l l  w a s  u n d e r  c o n s i d e r a t i o n .  Be t h a t  as it may, t h e y ' v e  
a s k e d  for a c e r t a i n  a m o u n t  of t i m e  to r e v i e w  the bill. W i t h  
g r a v e  r e l u c t a n c e ,  I w i l l  s a y  on b e h a l f  of t h e  c o m m i s s i o n  t h a t  w e  
w o u l d  a c q u i e s c e  in a 30 d a y  p e r i o d  w i t h  r e v i e w ,  and w e ' d  h o p e  
t h a t  the j o i n t  c o m m i t t e e s  w o u l d  h o l d  f i r m  to t h a t  30 day p e r i o d .  
A s  Rep. M a l o n e  e a r l i e r  p o i n t e d  out, t h a t  m a y  or m a y  not b e  the 
d e a t h  k n e l l  for th i s  p a r t i c u l a r  bill, a n d  w e  a r e  p u s h i n g  h a r d  for 
c o n s i d e r a t i o n  of this b i l l  t h i s  y e ar.

Y o u ' v e  h e a r d  a f a i r  a m o u n t  of t e s t i m o n y  c o n c e r n i n g  the 
e x i s t i n g  A l a s k a  l a w  a n d  t h e  n e w  bill. A n d  I'll let P r o f e s s o r  
F e s s l e r  r e s p o n d  to the c l a i m s  t h a t  i t ' s  i n n o v a t i v e  or r a d i c a l .  
It is not. I n p u t  on t h i s  b i l l  h a s  b e e n  p r o v i d e d  by m e  a n d  b y  
C o m m i s s i o n e r  J e r r y  Kurtz, w h o  r e p r e s e n t s  the bar a s s o c i a t i o n .  I 
h a v e  b e e n  in A l a s k a  s i n c e  19 6 9  a n d  p r a c t i c e d  law s i n c e  t h a t  
time. C o m m i s s i o n e r  Kurtz h a s  b e e n  in A l a s k a  s i n c e  1961 a n d  h a s  
p r a c t i c e d  lav/ d u r i n g  t h a t  time. W e  b o t h  ha v e  e x t e n s i v e  
b a c k g r o u n d  in p r i v a t e  p r a c t i c e  d e a l i n g  w i t h  c o r p o r a t i o n  a n d  
c o r p o r a t e  a b u s e s .  A n d  i t  w a s  o u r  o p i n i o n  t h a t  t h e r e  w e r e  
s i g n i f i c a n t  a b u s e s  w h i c h  c r i e d  out for [TAPE CHANGE] . . .  of the 
e x i s t e n c e  of p u b l i c  h e a r i n g s  on a bill. In short, we  h a v e  t a k e n  
g r e a t  p a i n s  tc c o n t a c t  e v e r y b o d y  t h a t  m i g h t  h a v e  an i n t e r e s t  in 
t h i s  bill. A n d  I think it w o u l d  be m i s l e a d i n g  for a n y o n e  to 
c l a i m  t h a t  t h e y  d i d n ' t  h a v e  a n  o p p o r t u n i t y  to comment. T h a t  
o p p o r t u n i t y  h a s  b e e n  p r e s e n t .

A t  t h i s  p o i n t  in time, if t h e r e  a r e  no q u e s t i o n s ,  I
w o u l d  t u r n  t h i s  over to P r o f e s s o r  F e s s l e r .

C O W D E R Y :  Yes, I w o u l d  li k e  to j u s t  li k e  c o m m e n t  o n  yo u r  
c o m m e n t s ,  t h a t  I t hink t h a t  t h i s  m o r n i n g  t h e  q u e s t i o n  w a s  a s k e d  
of i n d i v i d u a l s  h e r e  if t h e y  h a d  k n o w n  a b o u t  it, and I t h i n k  t h e y  
w e r e  e x p r e s s i n g  their v i e w s  t h a t  m a y b e  t h e y  h a d  known a b o u t  it, 
but t h i s  is the first ti m e  t h e y  r e a l l y  g o t  s e r i o u s  a b o u t
l i s t e n i n g  to it. A n d  u m l e r  th a t  I t h i n k  t h » r e  a r e  1,400 b i l l s  or 
so t h a t  a r e  in the h o p p e r  th a t  p r o b a b l y  100 w o n ' t  b e c o m e  law in 
the 13th, m a y b e  150 w i l l  b e c o m e  law. So t h i s  is in t h a t  1 , 4 0 0
bills, so u n t i l  it gets d o w n  to w h e r e  t h e r e  is s o m e  action, a l o t
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of t i m e s  o n  bills, p e o p l e  d o n ' t  g e t  too s e r i o u s  a b o u t  t h e m  u n t i l  
t h e y  t h i n k  t h e r e  m i g h t  be s o m e  a c t i o n .

A B B O T T :  I a p p r e c i a t e  that, Mr. C h a i r m a n ,  a n d  I g u e s s  m y  
r e s p o n s e  w o u l d  be t h a t  I fe e l  t h e r e  is a p r o f e s s i o n a l
r e s p o n s i b i l i t y  on the p a r t  of l a w y e r s  t o  p a r t i c i p a t e  o n  b i l l s  
t h a t  w i l l  a f f e c t  t h e m  or t h e i r  c l i e n t s .  A n d  I ' m  n o t  j u s t  t a l k i n g  
a b o u t  n o t i f y i n g  the bar a s s o c i a t i o n ,  I ' m  r e f e r r i n g  to s p e c i f i c  
r e q u e s t s  for a s s i s t a n c e  f r o m  t h e  bar a s s o c i a t i o n  to hei£ us, to 
g i v e  us t h e i r  i nput as p r i v a t e  p r a c t i t i o n e r s  in h o w  t h i s  l a w  
s h o u l d  be d r a f t e d .  S o m e t h i n g  w e  w o u l d  h a v e  w e l c o m e d .

C O W D E R Y :  I t h i n k  t h a t ' s  w h a t  t h e y  e x p r e s s e d  t h i s
m o r n i n g ,  t h e y  w a n t  to h a v e  a p a r t  in it. Rep. W e n d t e .

W E N D T E :  C o u l d  y o u  e d u c a t e  m e  to t h e  e x t e n t  of what,
c o u l d  y o u  go t h r o u g h  the m e m b e r s h i p  of t h e  c o m m i s s i o n ?

A B B O T T :  Yes, I w o u l d ,  Rep. W e n d t e  . . .

W E N D T E :  A n d  if t h e y  r e p r e s e n t  d e s i g n a t e d  or w h a t  t h e i r  
a f f i l i a t i o n  is.

A B B O T T :  Yes, a n d  I ' l l  go j u s t  a l i t t l e  f u r t h e r  t h a n  
that. T h e  l e g i s l a t u r e  in 1 9 7 6  c r e a t e d  t h e  A l a s k a  C o d e  R e v i s i o n  
C o m m i s s i o n  due to the s u c c e s s  t h a t  it f e l t  it h a d  w i t h  the 
s u b c o m m i s s i o n  on T i t l e  11, w h i c h  w a s  the c r i m i n a l  code. B e c a u s e  
of the s u c c e s s  of that c o m m i s s i o n  e n a c t e d  a p e r m a n e n t  c o m m i s s i o n ,  
the A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n ,  g a v e  it a b r o a d  m a n d a t e  to 
e x a m i n e  all e x i s t i n g  laws, s t a t u t e s ,  to e n t e r t a i n  r e q u e s t s  f r o m  
the c o u r t  system, the a d m i n i s t r a t i o n ,  a n d  t h e  l e g i s l a t u r e  a s  to 
a r e a s  t h a t  n e e d e d  to be l o o k e d  into. S i n c e  t h a t  ti m e  n u m e r o u s  
r e q u e s t s  h a v e  b e e n  e n t e r t a i n e d  f r o m  the l e g i s l a t u r e  a n d  from, 
v e r y  few f r o m  the p r i v a t e  s e c t i o n ,  s o m e  f r o m  the a d m i n i s t r a t i o n .  
T he c o m p o s i t i o n  of the c o d e  c o m m i s s i o n  w a s  s u c h  that i t  f a i r l y  
r e p r e s e n t e d  a l l  t h r e e  b r a n c h e s  of g o v e r n m e n t .  T h e r e  w e r e  at  t h a t  
time, o n e  p u b l i c  m e m b e r  a p p o i n t e d  by t h e  g o v e r n o r ,  t h e r e  w a s  a 
m e m b e r  f r o m  the a t t o r n e y  g e n e r a l ' s  o f f i c e  w h o  a l s o  r e p r e s e n t e d  
the g o v e r n o r  t h r o u g h  the a t t o r n e y  g e n e r a l ' s  office, t h e r e  w a s  a 
r e p r e s e n t a t i v e  f r o m  the s t a t e  l e g i s l a t u r e ,  t h e r e  was a s e n a t o r  
f r o m  the s t a t e  senate, b o t h  a p p o i n t e d  by t h e i r  r e s p e c t i v e  c h a i r s ,  
t h e r e  w a s  a m e m b e r  of the A l a s k a  Bar A s s o c i a t i o n ,  and t h e r e  w a s  a 
d e s i g n e e  of the A l a s k a  S u p r e m e  C o u r t  c h o s e n  by the c h i e f  
j u s t i c e .  In 1 981, I b e l i e v e  it was, t h a t  w a s  e x p a n d e d  to i n c l u d e  
two a d d i t i o n a l  p u b l i c  m e m b e r s ,  one of w h o m  h a s  b e e n  a p p o i n t e d  b y  
G o v e r n o r  S h e f f i e l d ,  t h a t ' s  f o r m e r  R e p r e s e n t a t i v e  Fred B r o w n ,  the 
o t h e r  p o s i t i o n  is c u r r e n t l y  v a c a n t .  W e  h a v e  as  s u c h  
r e p r e s e n t a t i o n  of all t h r e e  b r a n c h e s  of g o v e r n m e n t ,  a n d  the 
p a r t i e s  t h a t  a r e  r e a d i l y  i d e n t i f i a b l e  as t h o s e  that w o u l d  be 
i n t e r e s t e d  in l e g i s l a t i o n  b e i n g  p a s s e d .

T h e  w o r k  of t h e  c o m m i s s i o n  is s u c h  t h a t  it is 
t r a n s m i t t e d  to the l e g i s l a t u r e  in t w o  w a y s .  First, we r e p o r t  on
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e v e r y t h i n g  t h a t ' s  d o n e  by  the c o m m i s s i o n  to the L e g i s l a t i v e  
C o u n c i l ,  w h i c h  is r e p o n s i b l e  for o v e r s i g h t  of the c o d e  r e v i s i o n  
c o m m i s s i o n .  S e c o n d l y ,  i n d i v i d u a l  m a t e r i a l s  a r e  s e n t  to 
i n d i v i d u a l  l e g i s l a t o r s .  Y o u  s h o u l d  h a v e  j u s t  r e c e n t l y  r e c e i v e d  a 
p a c k a g e  of so m e  six b i l l s  a l o n g  w i t h  c o m m e n t a r y  a d v i s i n g  y o u  as 
to w h a t  the c o d e  c o m m i s s i o n  is doing. W e  h a v e  s p r e a d  a l o t  of 
p a p e r  in a d v i s i n g  t h e  l e g i s l a t u r e  as t o  w h a t  b i l l s  w e  a r e  
c o n s i d e r i n g  a n d  w h a t  w e  a r e  doing.

W E N D T E :  H o w  d i d  t h i s  b i l l  b e e n  i s s u e d ,  w i t h i n  t h e
c o m m i s s i o n  or a d m i n i s t r a t i o n ?  H o w  d i d  y o u  b e g i n  t h i s  r e v i e w ?

A B B O T T :  T h e  n o r m a l  p r o c i s s  for c o n s i d e r a t i o n  of a bill, 
u n l e s s  i t ' s  a s p e c i f i c  r e q u e s t  f r o m  a l e g i s l a t o r  or s o m e b o d y  f r o m  
t h e  a d m i n i s t r a t i o n ,  is to g e n e r a l l y  r e v i e w  laws in the S t a t e  of 
A l a s k a ,  p a r t i c u l a r l y  t h o s e  of a s o p h i s t i c a t e d  n a t u r e ,  s i n c e  w e  
d o n ' t  d e a l  w i t h  la w s  t h a t  l e g i s l a t u r e s  w o u l d  n o r m a l l y  h a n d l e .  W e  
d e a l  w i t h  t h o s e  t h e y  m i g h t  n o t  be i n t e r e s t e d  in h a n d l i n g  or d o n ' t  
h a v e  t i m e  to h a n d l e .  O n e  of the lav/s t h a t  h a d  n o t  b e e n  r e v i e w e d  
in q u i t e  s o m e  t i m e  w a s  the c o r p o r a t i o n  code. T h e r e  w a s  s o m e  six 
m o n t h s ,  a n d  t h a t ' s  an estimate,- of d e l i b e r a t i o n  in the c o m m i s s i o n  
b e f o r e  it w a s  a d o p t e d  a s  a f o r m a l  p r o j e c t  to be t a k e n  o n  by the 
c o m m i s s i o n .  T h a t  r e v i e w  i n d i c a t e d  t h a t  t h e r e  w e r e  so m e  s e r i o u s  
n e e d s  for r e v i s i o n .  So in a n s w e r  to y o u r  q u e s t i o n ,  the b i l l  h a d  
its g e n e s i s  in the c o d e  c o m m i s s i o n  itself.

C O W D E R Y :  T h a n k  you. Mr. F e s s l e r .

F E S S L E R :  Yes, g e n t l e m e n ,  I'd l i k e  if I c a n  to b r i e f l y  
t o u c h  on f o u r  a r e a s  t h a t  s - a m  to b e  s i n f u l  to the t e s t i m o n y  y o u  
h e a r d  t h i s  m o r n i n g .

First, I'd l i k e  to b r i e f l y  d e s c r i b e ,  to c l a r i f y  for the 
m e m b e r s ,  the o r i g i n  of the bill a n d  at p o i n t  I'd l e f t  t h e  i s s u e  
of w h e t h e r  or n o t  the b i l l  is r adical. S e c o n d ,  what is the s t a t e  
of c u r r e n t  A l a s k a  l a w  w h i c h  c o m m e n t s  on the n e c e s s i t y  of d o i n g  
s o m e t h i n g .  Third, sec. 488, the s e c o n d a r y  l i a b i l i t y  of o f f i c e r s  
a n d  d i r e c t o r s ,  w a s  a m a t t e r  of g r e a t  c o n c e r n  t h i s  m o r n i n g .  In 
t h a t  c o n n e c t i o n ,  I h a ve, I w o u l d  l i k e  to talk a b o u t  is the b i l l  
g e n e r a l l y  i n s c r u t a b l e ,  is the d r a f t i n g  s u c h  t h a t  it c a n n o t  be 
read. A n d  t h e n  f i n a l l y ,  the i ssue that w a s  of p a r t i c u l a r  c o n c e r n  
to C h a i r m a n  B u s s e l l ,  w i l l  the b i l l  c l o g  the c o u r t s  w i t h  
l i t i g a t i o n  if y o u  w e r e  to e n a c t  it in t o  law.

T h e  o r i g i n  of the bill is as  f o l l o w s :  T h e  c o d e
c o m m i s s i o n  a s k e d  m e  if I w o u l d  be i n t e r e s t e d  in d o i n g  a s u r v e y  of 
e x i s t i n g  s t a t u t o r y  a n d  d e c i s i o n a l  law in the b u s i n e s s  f i e l d  w i t h  
a v i e w  t o w a r d  d e t e r m i n i n g  w h e t h e r  or not, g i v e n  the p a s s a g e  of 
so m e  23 y e a r s  s i n c e  the e n a c t m e n t  of the o r i g i n a l  code, it w a s  
t i m e  for A l a s k a  to h a v e  a c o d e  in the c o r p o r a t e  f i e l d  of i ‘s o wn  
c r e a t i o n .  I u n d e r t o o k  t h a t  by c o m p a r i n g  the e x i s t i n g  A l a s k a  l a w  
to the m o d e l  c o r p o r a t i o n  a c t  as it h a s  b e e n  e v o l v i n g  s i n c e  t h a t  
p e r i o d  of time to the c o r p o r a t i o n  e x p e r i e n c e  that h a d  t a k e n  p l a c e
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in N e w  Y o rk, w h i c h  h a d  g o n e  t h r o u g h  a s i m i l a r  p l e n a r y  r e v i s i o n  of 
its l a w  in t h e  l a t e  1 9 6 0 ' s  a n d  to t h e  r e v i s i o n  of t h e  C a l i f o r n i a  
C o r p o r a t i o n  Act, w h i c h  h a d  a l s o  g o n e  t h r o u g h  a so m e  f i v e  year, 
a n d  in t h a t  i n s t a n c e ,  m u l t i m i l l i o n  d o l l a r  p r o c e s s  of a n a l y s i s  a n d  
r e v i s i o n  in the e a r l y  1 9 7 0 ' s  w h i c h  c u l m i n a t e d  in t h e  a d o p t i o n  of 
t he C a l i f o r n i a  C o r p o r a t i o n s  C o d e  in the f a l l  of 1 9 7 2  b y  th a t  
l e g i s l a t u r e .  N o w  w h e n  I r e v i e w e d  t h e  e x i s t i n g  A l a s k a  law, I ca m e  
b a c k  w i t h  the f o l l o w i n g  .general r e c o m m e n d a t i o n s .

F irst, A l a s k a  h a d  a d o p t e d  a t  the t i m e  of s t a t e h o o d  w h a t  
w a s  t h e n  the O r e g o n  v e r s i o n  of the m o d e l  act. A n d  s i n c e  t h a t  
t i m e  h a d  p a i d  no a p p a r e n t  c o n s i s t e n t  a t t e n t i o n  to the 
c o r p o r a t i o n s  code. T h e  A l a s k a  C o r p o r a t i o n s  Code, t h e r e f o r e ,  w a s  
no l o n g e r  in c o m p l i a n c e  w i t h  the m o d e l  act. T h e  m o d e l  act h a d  
g o n e  t h r o u g h  t w e n t y  y e a r s  of r e v i s i o n  a n d  e v o l u t i o n ,  m o s t  of 
w h i c h  h a d  n o t  b e e n  t r a c k e d  by a m e n d m e n t s  to the law h e r e  in the 
S t a t e  of A l a s k a .

Se c o n d ,  if one t r i e d  to l o o k  to d e c i s i o n a l  law in the 
A l a s k a  S u p r e m e  C o u r t  to fi l l  in t h e  gaps, o n e  f o u n d  t h e r e  w a s  
v e r y  l i t t l e  d e c i s i o n a l  law. T h e  c o n s e q u e n c e  t h a t  I drew, or the 
c o n c l u s i o n  I drew, is t h a t  a l a w y e r  or c i t i z e n  in A l a s k a  a s k i n g  
q u e s t i o n s  the a n s w e r s  to w h i c h  o u g h t  to be a s c e r t a i n a b l e  in v e r y  
m a n y  a r e a s  of c o r p o r a t e  law, ran u p  a g a i n s t  a n  a b s o l u t e  b l a n k  
wall. T h e r e  w a s  no s t a t u t o r y  p r o v i s i o n  o n  point, a n d  t h e  A l a s k a  
S u p r e m e  C o u r t  h a d  n e v e r  s p o k e n  to t h e  a r e a  a t  all. S o m e  p e o p l e  
t o d a y  r e f e r r e d  to this as the l a w y e r s  r e l i e f  act. T h e  e x i s t i n g  
A l a s k a  l a w  c o u l d  o n l y  be d e s c r i b e d  a s  h a y d a y  for c h i r o m a n t i s t s ,  
p a l m  r eaders, a n d  i n d i v i d u a l s  w h o  s t a r e  at c r y s t a l  balls. If one 
l o o k s  o u t s i d e  of A l a s k a  to the m o d e l  a c t  on the t h e o r y  y o u  w i l l  
f i n d  in o t h e r  s t a t e s  d e c i s i o n a l  law t h a t  r e a d i l y  tell y o u  w h a t  
A l a s k a  l a w  m e a n s ,  I s u b m i t  to y o u  t h a t  ten m i n u t e s  of a n a l y s i s  
w o u l d  n o t  s u p p o r t  th a t  s t a t e m e n t .  T h e  m o d e l  act in v a r i o u s  
d e g r e e s  is the l a w  in s o m e  18 to 20 j u r i s d i c t i o n s .  T h e i r  c o u r t s  
o v e r  a p e r i o d  of t i m e  h a v e  r e a c h e d  f r e q u e n t l y  c o n f l i c t i n g  
i n t e r p r e t a t i o n  a s  to the m e a n i n g  of i d e n t i c a l  s t a t u t o r y  
l a n g u a g e .  And, t h e r e f o r e ,  it ' s  d e l i g h t f u l  to sit in a 
n e g o t i a t i o n  w i t h  a c l i e n t  in w h i c h  the sa m e  s t a t u t o r y  l a n g u a g e ,  
c o u p l e d  w i t h  a d e c i s i o n  t h a t  the S u p r e m e  C o u r t  of W e s t  V i r g i n i a ,  
of the C o u r t  of A p p e a l s  in T e n n e s s e e ,  a n d  a f e d e r a l  d i s t r i c t  
c o u r t  s i t t i n g  in d i v e r s i t y  in F l o r i d a  is on m y  side, w h i l e  on 
y o u r  side y o u  l e a d  off the b i d d i n g  w i t h  a d e c i s i o n  of the s u p r e m e  
j u d i c i a l  c o u r t  of M a s s a c h u s e t t s ,  the S u p r e m e  C o u r t  of I l l i n o i s  
a n d  a f e d e r a l  d i s t r i c t  c o u r t  s i t t i n g  in N e w  M e x i c o .  N o w  it is 
a g a i n  as to w h i c h  v i e w  w o u l d  be a d o p t e d  by an  A l a s k a  court, a n d  
in a m o m e n t  I'll talk a b o u t  the c o s t s  bo t h  in ti m e  a n d  in 
t r e a s u r e  to c i t i z e n s  of th i s  s t a t e  in f o l l o w i n g  up th a t  g u e s s  
w i t h  l i t i g a t i o n .

It w a s  the p h i l o s o p h y  of the c o d e  r e v i s i o n  c o m m i s s i o n  
that the s t a t e ' s  e c o n o m y  w o u l d  be b e t t e r  off if t h e r e  w a s  in one 
p l a c e  a rther t h o r o u g h  e x p r e s s i o n  of b a s i c  s t a t u t o r y  p o l i c y  so 
one did not h a v e  to lo o k  at  a bi l l  s u p p o r t e d  by a v a r i e t y  of
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c r u t c h e s  in o r d e r  to d e t e r m i n e  w h a t ,  e x a c t l y ,  is the a n s w e r  to a 
c l i e n t ' s  q u e s t i o n .  T h a t  is a l s o  w h y  t h e  l a w  is o r g a n i z e d  the w a y  
it is. Y o u ' l l  n o t i c e  it is o r g a n i z e d  in a m a n n e r  t o t a l l y  u n l i k e  
e x i s t i n g  A l a s k a  law, w h i c h  h a s  no o r g a n i z a t i o n  w h a t s o e v e r .  It is 
o r g a n i z e d  in a m a n n e r  w h i c h  a t t e m p t s  to r e s t a t e  the a r e a  f r o m  the 
b e g i n n i n g  of a c o r p o r a t i o n  r i g h t  o n  t h r o u g h  to d i s s o l u t i o n .  A n d  
to o r g a n i z e  it so t h a t  it h a s  c o m p r e h e n s i v e  s t a t u t o r y  t r e a t m e n t  
of t h e s e  i m p o r t a n t  t o p i c s  in one p l a c e  a n d  at o n e  time.

T h e  c o m m e n t s  w h i c h  w e r e  p r e p a r e d  a r e  an a t t e m p t  to 
s y n t h e s i z e  in t h o s e  a r e a s  w h e r e  w e  c o n t i n u e ,  a n d  in m o s t  a r e a s  w e  
c o n t i n u e  the p o l i c i e s  of the m o d e l  act, b u t  w e  h a v e  l o o k e d  at, 
t a k e n  i n t o  a c c o u n t ,  the d i v e r g e n t  i n t e r p r e t a t i o n s  a n d  h a d  w r i t t e n  
t h e  c o m m e n t s  in a m a n n e r  t h a t  s a y s  t h a t  it a p p e a r s  m o s t  in 
c o n c e r t  w i t h  our u n d e r s t a n d i n g  of the l a w  a n d  w h e r e  t h i s  s t a t u t e  
as a w h o l e  w i s h e s  to go, to f o l l o w  the T e n n e s s e e  v i e w  o n  th i s  
m a t t e r  a n d  n o t  the F l o r i d a  view. N o w  if the l e g i s l a t u r e  w e r e  to 
a d o p t  by c o n c u r r e n t  r e s o l u t i o n  r e c o g n i t i o n  of t h o s e  c o m m e n t s ,  you 
w o u l d  go a l o n g  w a y  t o w a r d  c l e a r i n g  u p  the log j a m  a n d  c o n f u s i o n  
of o u t s i d e ,  l o wer 48 i n t e r p r e t a t i o n s  of the m o d e l  act.

T h i s  bi l l  h o p e f u l l y  b r i n g s  to y o u  the b e s t  of e x i s t i n g  
l a w  u n d e r  the m o d e l  act. V i r t u a l l y  a l l  p r o v i s i o n s  of the m o d e l  
act, i n c l u d i n g  t h e  m o s t  r e c e n t  p r o v i s i o n s  of th a t  act, are 
c o n t a i n e d  in th i s  draft. So to the e x t e n t  th a t  p e o p l e  w e r e  
w i s h i n g  t h i s  m o r n i n g  t h a t  t h a t  m i g h t  h a p p e n ,  g e n t l e m e n ,  it h a s  
h a p p e n e d .  It a l s o  l o o k s  to the law of N e w  Y o r k  for its b a s i c  
o r g a n i z a t i o n .  It e x a m i n e d  the l a w  of D e l a w a r e  v e r y  c a r e f u l l y ,  
t h e  law of N o r t h  C a r o l i n a  w i t h  s o m e  c a r e  b e c a u s e  C a r o l i n a  has 
g o n e  t h r o u g h  a s o m e w h a t  s w e e p i n g  a l t h o u g h  n o t  t o tal r e f o r m  of its 
s t a t u t o r y  law, a n d  f i n a l l y  the l a w  of C a l i f o r n i a .

Is it a r a d i c a l  b i l l ?  Rep. L i s k a  a s k e d  the q u e s t i o n  
t h i s  m o r n i n g  in s e v e r a l  ar e a s .  It d e s e r v e s  a v e r y  f r a n k  a n s w e r .  
Sir, it is not a r a d i c a l  bill. W h a t  it a t t e m p t s  to do is to d r a w  
a m i d d l i n g ,  fair, s t r a i g h t l i n e  p o s i t i o n  s a y i n g  w e ' r e  n o t  t r y i n g  
to d e v e l o p  a b i l l  t h a t  is t o t a l l y  m a n a g e m e n t  o r i e n t e d .  M o s t  
l a w y e r s  w o u l d  t e l l  y o u  t h a t  is the e x i s t i n g  law in D e l a w a r e .  W e  
a r e  not a t t e m p t i n g  to r e c o m m e n d  to y o u  a bill that is t o t a l l y  
s h a r e h o l d e r  o r i e n t e d .  T h a t  is the g e n e r a l  c h a r a c t e r i z a t i o n  of 
the l a w  of C a l i f o r n i a .  W h a t  w e  h a v e  a t t e m p t e d  to do is d r a w  a 
bill th a t  is m o r e  or l e s s  u e u t r a l  on the i s s u e  of w h e t h e r  it is 
to be m a n a g e m e n t  o v e r a l l  rr s h a r e h o l d e r s  o v e r a l l ,  but l e a v e  g r e a t  
f l e x i b i l i t y  to i n d i v i d u a l  A l a s k a n s  a n d  t h eir a d v i s o r s ,  w h e t h e r  
t h e y  d e e m  i.hemselves c a p a b l e  of m a k i n g  t h e s e  d e c i s i o n s  or th e y  
w i s h  to h i r e  an a t t o r n e y  to s t r u c t u r e  in the a r t i c l e s  of 
i n c o r p o r a t i o n  h o w  th i s  p a r t i c u l a r  c o r p o r a t i o n  w i l l  be. T h e r e  w a s  
a l o t  of c o m p l a i n t  t h i s  m o r n i n g  t h a t  the a r t i c l e s  of 
i n c o r p o r a t i o n  w o u l d  be i m p o r t a n t  for the f i r s t  t i m e  in A l a s k a  if 
y o u  w e r e  to a d o p t  th i s  bill. S i n c e  the a r t i c l e s  of i n c o r p o r a t i o n  
f u n c t i o n  is the v e r v  c o n s t i t u t i o n a l  d o c u m e n t  in a n y  c o r p o r a t e  
s e t t i n g ,  it s e e m s  to m e  t h a t  it is s e n s i b l e  that the b a s i c  
d e c i s i o n s  a b o u t  the s t r u c t u r e  of the c o r p o r a t i o n ,  p r e r o g a t i v e s  of
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s h a r e h o l d e r s ,  l i m i t a t i o n s ,  if any, u p o n  t h e  p r e r o g a t i v e s  of
d i r e c t o r s  a n d  o f f i c e r s ,  s h o u l d  be s t a t e d  in t h a t  s i n g l e  
d o c u m e n t .  P e o p l e  a r e  n o t  f r o z e n  in c o n c r e t e .  T h e  a r t i c l e s  m a y  
a l w a y s  be a m e n d e d .  T h e  i m p r e s s i o n  w a s  l e f t  t h i s  m o r n i n g  t h a t  y o u  
h a d  to be p r e s c i e n t  a n d  p u t  it in the o r i g i n a l  a r t i c l e s ,  a n d  t h a t  
is s i m p l y  n o t  the fact.

Now, t h e r e  is o n e  a r e a  of th i s  b i l l  w h i c h  is
i n n o v a t i v e ,  w h i c h  h a s  n o  d i r e c t  s t a t u t o r y  s u p p o r t  in a n y  state. 
A n d  the m e m b e r s  of the H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  w i l l  
r e c o g n i z e  this, but for the b e n e f i t  of t h o s e  f r o m  the J u d i c i a r y  
C o m m i t t e e ,  th a t  is sec. 488. I m i g h t  a d d  t h a t  w e  t r i e d  to go out
of our w a y  to a d v e r t i s e  the f a c t  t h a t  t h i s  is s o m e t h i n g  d e s e r v i n g
of y o u r  g r e a t e s t  s c r u t i n y .  W e  b e l i e v e  t h a t  o v e r  a p e r i o d  of t i m e  
a n  a b u s e  of the c o r p o r a t i o n  h a s  c r e p t  in w h i c h  it is 
r e s p o n s i b i l i t y  of the l e g i s l a t u r e  as t h e  d u l y  e l e c t e d
r e p r e s e n t a t i v e s  of the p e o p l e  to t h i n k  a b o u t  e v e r y  20 or 30 y e a r s  
b e f o r e  it a l l o w s  it to j u s t  go on a n d  o n  a n d  on. A n d  t h a t  is the 
q u e s t i o n  as to w h e t h e r  or n o t  m e r e l y  b e c a u s e  s o m e o n e  h a s  a c h i e v e d  
c o r p o r a t e  s t a t u s  w h e t h e r  t h e y  h a v e  t o r n  o u t  f o r m s  f r o m  a book, or 
if y o u ' v e  b e e n  on an  a i r l i n e  r e c e n t l y ,  a n d  y o u ' v e  s e e n  t h e s e  
a d v e r t i s e m e n t s  for " s e n d  m e  $49.95, a n d  I ' l l  s e n d  y o u  s o m e t h i n g  
th a t  can s h o w  you h o w  w i t h o u t  a n y  of y o u r  m o n e y ,  w i t h o u t  t h e  n e e d  
of any lawyer, y o u  can r e d u c e  y o u r  taxes, y o u  can k e e p  a l l  yo u r  
f o r t u n e ,  a n d  y o u  can be r e s p o n s i b l e  to n o b o d y . "  N o w  I s u b m i t  to 
y o u  t h a t  t h a t  is a d e c i s i o n  w h i c h  y o u  m u s t  make, but the
g r e a t n e s s  of this c o u n t r y  w a s  n e v e r  b u i l t  on  p r e m e d i t a t e d  
i r r e s p o n s i b i l i t y  to c r e d i t o r s .  A n d  t h a t  is b e i n g  a d v e r t i s e d  at 
the p r e s e n t  time as a g r e a t  v i r t u e  of the c o r p o r a t e  form.

T h e  c o r p o r a t e  f o r m  w i t h  l i m i t e d  l i a b i l i t y  is a s t a t e  
c o n f e r r e d  p r i v i l e g e .  It d o e s  n o t  e x i s t  u n l e s s  the m e m b e r s  of the 
A l a s k a  L e g i s l a t u r e  sa y s  t h a t  it e x i s t s .  A n d  the q u e s t i o n  a s  to 
w h e t h e r  y o u  h a v e  r i g h t  f r o m  t i m e  to ti m e  to l o o k  at  t h a t  
p r i v i l e g e  a n d  to d e c i d e  w h e t h e r  i t ' s  w o r k i n g  for the c o m m o n  g o o d  
or w h e t h e r  it s h o u l d  be f i n e  t u n e d  to r e s c u e  a n y  a b u s e  t h a t  h a s
c r e p t  in, is s o m e t h i n g  w h i c h  I t h i n k  y o u  o u g h t  n o t  be d e n i e d .
N o w  all t h a t  sec. 488 does, it d o e s  n o t  r e p e a l  l i m i t e d  l i a b i l i t y  
to the c o r p o r a t e  form. W h a t  it d o e s  do is this. It r e c o g n i z e s  
a n d  s u g g e s t s  a s o l u t i o n  to the p r o b l e m  if y o u  a g r e e  th a t  t h e r e  is 
a p r o b l e m .  It r e c o g n i z e s  t h a t  l i m i t e d  l i a b i l i t y  is the n o r m  if 
y o u  h a v e  a c o r p o r a t i o n .  It is true, as  w a s  s t a t e d  by s o m e  of the 
a t t o r n e y s  t h i s  m o r n i n g ,  t h a t  t h e r e  a r e  c o m m o n  l a w  d o c t r i n e s  
c a l l e d  " p i e r c i n g  the c o r p o r a t e  v e i l "  or d i s r e g a r d  of l i m i t e d  
l i a b i l i t y  th a t  t h e o r e t i c a l l y  act as a c h e c k  u p o n  p e o p l e  w h o  a b u s e  
l i m i t e d  l i a b i l i t y .  My s u r v e y  of A l a s k a  S u p r e m e  C o u r t  c a s e s  in 
t h i s  a r e a  r e v e a l s  two c a s e s  in the 25 y e a r s  t h a t  A l a s k a  h a s  b e e n  
a state. F r o m  th i s  w e  c a n  e i t h e r  c o n c l u d e  th a t  t h e r e  is s i m p l y  
no p r o b l e m ,  a n d  t h e r e f o r e  t h e r e  c o u l d  n o t  be m i l l i o n s  u p o n  
m i l l i o n s  of d o l l a r s  in d a m a g i n g  l i a b i l i t y  u n d e r  sec. 488, or 
th a t  the p r o b l e m  is n o t  a d e q u a t e l y  b e i n g  a d d r e s s e d  u n d e r  the 
e x i s t i n g  c o m m o n  law d o c t r i n e ,  I s u g g e s t  that it is l i k e l y  to be 
the l a t t e r  a n d  n o t  the f o r m e r  that is true. To l i t i g a t e  a l l  the



w a y  to the A l a s k a  S u p r e m e  C o u r t  the i s s u e  of p i e r c i n g  t h e  
c o r p o r a t e  v e i l  r e q u i r e s  a n  i n d i v i d u a l  w h o  has g r e a t  r e s o u r c e s  
b o t h  in t i m e  a n d  in tre a u r e .  A n d  if y o u  a r e  a c r e d i t o r  w h o  h a s  
a n  $8 ,000 b i l l  t h a t  is o w e d  you, y o u  do n o t  h a v e  the m o n e y  to 
b r i n g  t h i s  q u e s t i o n  to a n y  court. T h e  o n l y  i n d i v i d u a l s  t h a t  
sec. 488 is t r y i n g  to p r o t e c t  a r e  t h o s e  i n d i v i d u a l s  w i t h  t h e i r  
s m a l l  c l a i m s  w h o  h a v e  not got, b e c a u s e  of the c o s t  of l i t i g a t i o n ,  
a n y  a t t e m p t  to e v e n  c h a l l e n g e  the q u e s t i o n  a s  to w h e t h e r  or n o t  
t h e r e  s h o u l d  be a d i s r e g a r d  of l i m i t e d  l i a b i l i t y .  T h e  s o l u t i o n  
w h i c h  is s u g g e s t e d  is to i m p o s e  l i a b i l i t y  on d e s i g n a t e d  c o r p o r a t e  
o f f i c e r s  a n d  d i r e c t o r s .  T h e  o n l y  o t h e r  s t a t e  t h a t  h a s  a l a w  in 
t h i s  area, t h a t  is r e m o t e l y  c o m p a r a b l e ,  is N e w  Y o r k ' s  p o s i t i o n ,  
w h i c h  is l i m i t e d  o n l y  in f a vor of e m p l o y e e s .  So our 
r e c o m m e n d a t i o n  to y o u  g o e s  b e y o n d  N e w  Y o r k  law. A n d  N e w  Y o r k  
f a s t e n s  t h e  l i a b i l i t y  u p o n  the ten l a r g e s t  s h a r e h o l d e r s  in the 
c o r p o r a t i o n .  A n d  t h a t  l i a b i l i t y  c a n n o t  be shaken. W e  d i d  n o t  
r e c o m m e n d  t h a t  y o u  f a s t e n  l i a b i l i t y  on  the s h a r e h o l d e r s  on the 
t h e o r y  t h a t  f r e q u e n t l y  s o m e  s h a r e h o l d e r s  w i l l  be t o t a l l y  p a s s i v e ,  
p l a y i n g  n o  r o l e  in the a c t u a l  c o n d u c t  of the b u s i n e s s .  T h e  
s u g g e s t i o n  w a s  i n s t e a d  t h a t  y o u  p l a c e  it u p o n  the o f f i c e r s  a n d  
d i r e c t o r s  o n  t h e  t h e o r y  t h a t  t h e y  a r e  r u n n i n g  the business,, 
F u r t h e r ,  w e  d i d  n o t  f o l l o w  N e w  Y o r k  in m a k i n g  this an  u n s h a k e a b l e  
s o u r c e  of l i a b i l i t y .  P l e a s e  r e c o g n i z e  t h a t  sec. 488 says this 
l i a b i l i t y ,  l i k e  a n y  o t h e r  c r e a t e d  h e re, can be c o n t r a c t e d  away. 
T h a t  .it r e q u i r e s  t h a t  the c o r p o r a t i o n  o b t a i n  in w r i t i n g  the 
a g r e e m e n t  of the p o t e n t i a l l y  a d v a n t a g e d  c r e d i t o r  u n d e r  sec. 488, 
y o u  e m p l o y e e s ,  etc. T h a t  t h e y  w i l l  n o t  lo o k  to t h e  l i a b i l i t y  
w h i c h  y o u  w o u l d  h a v e  u n d e r  s t a t u t e ,  b u t  i n s t e a d  w o u l d  r e l e a s e  y o u  
f r o m  that.

W e  h e a r d  two t h i n g s  a b o u t  t h a t  today. First, o n e  of 
the a t t o r n e y s  w h o  t e s t i f i e d  t h i s  m o r n i n g  th a t  y o u  d o n ' t  n e e d  it 
b e c a u s e  l a r g e  c o r p o r a t i o n s  in d o m i n a n t  m a r k e t  p o s i t i o n s  w i l l  
a l w a y s  i n s i s t  t h a t  th a t  be w a i v e d .  A n d  v e r y  s m a l l  a n d  n e e d y  
i n d i v i d u a l s  in the m a r k e t p l a c e  e n t e r i n g  c o n t r a c t s  a r e  in no 
m a r k e t  p o s i t i o n  to r e s i s t  the d e m a n d  of w a i v e r .  T h e  o t h e r  w a s  
t h a t  it d o e s n ' t  m a k e  m u c h  d i f f e r e n c e  w h e t h e r  y o u  do go a f t e r  the 
o w n e r s  of t h e s e  fly by n i g h t  c o r p o r a t i o n s ,  b e c a u s e  the .ruth of 
the m a t t e r  w i l l  be, they, t h e m s e l v e s ,  a r e  g o i n g  to w i n d  up  h a v i n g  
no a s s e t s .  The o n l y  a n a l o g y  I w o u l d  o f f e r  to y o u  is th a t  the 
s a m e  j u s t i f i c a t i o n  c o u l d  be u s e d  if y o u  w e r e  out in the w a t e r s  
off the c o a s t  of th i s  s t a t e  in t h i s  m o n t h  a n d  y o u  saw s o m e b o d y  in 
t h o s e  w a t e r s  for not t h r o w i n g  h i m  a rope. First, he m i g h t  n o t  
c a t c h  it a n d  seco n d ,  he  m i g h t  not ;>e a b l e  to h o l d  on. B u t  if y o u  
a t  l e a s t  a f f o r d  the o p p o r t u n i t y  :o p e o p l e  to h a v e  s o m e t h i n g  in 
l i e u  of w h a t  th e y  n o w  h a ve, w h i c h  is n o t h i n g ,  y o u  w i l l  nave g o n e  
s o m e  d i s t a n c e  toward, I think, a u s e f u l  r e f o r m  of the law. So 
t h a t ' s  sec. 4 8 8 a n d  a n y  time t h e r e  a r e  q u e s t i o n s ,  I w o u l d  be 
h a p p y  to a n s w e r .

Rep. F u r n a c e  a s k e d  s e v e r a l  t i m e s  th i s  m o r n i n g ,  w o u l d  i'; 
be w i s e  to r e d u c e  the d i m e n s i c n  of e x p o s u r e  to an a g g r e g a t e  of 
$ 2 5 , 0 0 0 .  Rep. F u r n a c e ,  t h e r e  ai:e m a n y  t h i n g s  y o u  c o u l d  do. Y o u
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c o u l d  r e d u c e  the a m o u n t  of d o l l a r s ,  y o u  c o u l d  t r y  a n d  c r e a t e  
e x e m p t i o n s ,  you c o u l d  w a i t  u n t i l  the l e g i s l a t u r e  d e c i d e s  t h a t  too 
m a n y  p e o p l e  a r e  b r o u g h t  u n d e r  the u m b r e l l a  of sec. 488. W h a t  I 
do a s k  is t h a t  y o u  g i v e  s e r i o u s  c o n s i d e r a t i o n  to d o i n g  
s o m e t h i n g .  L a r g e  i n s t i t u t i o n a l  l e n d e r s  d o n ’t n e e d  t h e  p r o t e c t i o n  
of 48o, a n d  t h e y  a r e  n o t  g i v e n  it b y  th i s  bill. T h e y  w i l l  a l w a y s  
i n s i s t  u p o n  the f a c t  t h a t  t h e r e  be p e r s o n a l  g u a r a n t e e s ,  or t h e y  
s h o uld. W h a t  w e  are a t t e m p t i n g  to do is to o f f e r  s o m e  h o p e  to 
p e o p l e  w h o  h a v e  n o  v o i c e  a n d  no  p o s i t i o n  b e c a u s e  of the de f a c t o  
c o s t s  of l i t i g a t i o n .  A n d  u n l e s s  t h e  l e g i s l a t u r e  d o e s  s o m e t h i n g  
here, t h a t  is n o t  t h e  c l a s s i c a l  A m e r i c a n  way, to d e f e a t  p e o p l e  
w h o  c a n n o t  a f f o r d  to ta k e  y o u  to c o u r t  a n d  to t r y  a n d  b u i l d  the 
e c o n o m i c  f u t u r e  of t h i s  s t a t e  p a v e d  on  the b a c k s  of t h o s e  
i n d i v i d u a l s .  Or if t h e r e  a r e  t h o u s a n d s  or s h o u l d  t h e r e  be 
m i l l i o n s  of d o l l a r s  in l i a b i l i t y  here. G e n t l e m e n ,  p l e a s e  
u n d e r s t a n d  t h a t  is a l r e a d y  l i a b i l i t y  in t h i s  state. It's j u s t  
t h a t  it is b e i n g  b o r n e  by e m p l o y e e s ,  a n d  it is b e i n g  b o r n e  by 
m a t e r i a l m e n  a n d  s u p p l i e r s .  W e  a r e  n o t  c r e a t i n g  a l i a b i l i t y  h ere, 
w e  are s h i f t i n g  the l i a b i l i t y  f r o m  the c r e d i t o r s .  Y o u  h e a r d  this 
m o r n i n g  th a t  t h e s e  c r e d i t o r s  s h o u l d  u n d e r s t a n d  t h a t  w h e n  t h e y  do 
b u s i n e s s  w i t h  a c o r p o r a t i o n ,  t h e y  a r e  t a k i n g  t h a t  c h a n c e .  W ell, 
the p h i l o s o p h i c a l  q u e s t i o n  w a s  n e v e r  b e t t e r  p o s e d .  S h o u l d  it be 
heads, I win, if t h e r e  is p r o s p e r i t y  as the o w n e r  of the 
b u s i n e s s ,  the p r o s p e r i t y  is mine,, If, h o w e v e r ,  the b u s i n e s
s h o u l d  fail, o n e  g r o u p  of p e o p l e  I w i l l  c e r t a i n l y  n o t  o w e  
a n y t h i n g  to a r e  the p e o p l e  w h o  c a n n o t  e v e n  a f f o r d  to sue m e  for 
the d e b t s  I h a v e  i n c u r r e d  to them. T h a t  is the o n l y  g r o u p  of 
p e o p l e  v,’ho ar e  the t a r g e t  of sec. 488.

O n e  o t h e r  m a t t e r  t h i s  m o r n i n g  in t h i s  area, is the b i l l  
d i f f i c u l t  to read. W e ll, I r e a d i l y  c o n f e s s  t h a t  the b i l l  is
le ngthy. I've a t t e m p g d  to e x p l a i n  wh' 'v,-i c o d e  r e v i s i o n
c o m m i s s i o n  d r a f t e d  a bi l l  of t h i s  n a t u r e  w a s  r e c o g n i z i n g
t h a t  A l a s k a  h a s  v e r y  l i t t l e  c o m m o n  law in > b u s i n e s s  field.
T h a t  if q u e s t i o n s  w e r e  to be a s k e d  a n d  nfered by A l a s k a  
so u r c e s ,  n o t  g u e s s t i m a t e ,  it w o u l d  be b e t t e r  h a v e  it d o n e  by 
s t a t u t e  in th i s  j u r i s d i c t i o n ,  r a t h e r  t h a n  w a i t  for 50, 60 or 70 
y e a r s  to b u i l d  up a l a r g e  body of c o m m o n  law. S e v e r a l  s t a t e m e n t s  
th a t  w e r e  m a d e  t h i s  m o r n i n g  a r e  s i m p l y  i n a c c u r a t e  in t e r m s  of 
r e p r e s e n t i n g  to y o u  p r o b l e m s  t h a t  e x i s t  u n d e r  the bill. I p i c k  
o u t  two, b e c a u s e  it w i l l  n o t  t a k e  m u c h  of y o u r  ti m e  to d i s p e l
them. A n d  I t h i n k  t h a t  w h e n  the g e n t l e m e n  w h o  t e s t i f i e d  t h i s
m o r n i n g  h a v e  g r e a t e r  o p p o r t u n i t y  to r e a d  it, t h e y  m a y  c o n c l u d e
th a t  s o m e  of the t h i n g s  s a i d  t h i s  m o r n i n g  a r e  n o t  t h e  p r o b l e m s
w h i c h  t h r o u g h  the l a c k  of t i m e  th e y  r e p r e s e n t e d  t h e m  to be.

I w o u l d  a s k  y o u  to l o o k  a t  p a g e  54, if y o u  h a v e  the
bill in f r o n t  of you. M a n y  of y o u  a r e  n o t  a t t o r n e y s  a n d
t h e r e f o r e  I w i l l  p o s e  a h y p o t h e t i c a l  to you. T h e  q u e s t i o n  was, 
do e s  th i s  bi l l  r e q u i r e  a c o r p o r a t i o n  to h a v e  t h r e e  d i r e c t o r s  w h e n  
it m a y  h a v e  f e w e r  s h a r e h o l d e r s  t h a n  that. W o u l d n ' t  t h a t  be a 
r i d u l o u s  thing. O n e  i n d i v i d u a l  sat in the c h a i r  t h a t  I'm s i t t i n g  
in this m o r n i n g  a n d  t o l d  y o u  t h a t  he  j u s t  f o u n d  it i m p o s s i b l e  to
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u n d e r s t a n d  this b i l l ' s  p r o v i s i o n  on t h a t  poi n t .  T h e  s e c t i o n  is 
453, g e n t l e m e n ,  l i n e s  27 a n d  29. N o w  if y o u  r e a d  t h a t  a n d  c o m e  
a w a y  w i t h  the c o n c l u s i o n  t h a t  y o u  d o n ' t  u n d e r s t a n d  t h a t  if a 
c o r p o r a t i o n  h a s  f e w e r  t h a n  t h r e e  d i r e c t o r s ,  it d o e s n ' t  n e e d  to 
h a v e  a n y  m o r e  d i r e c t o r s  t h a n  it d o e s  s h a r e h o l d e r s ,  th e n  I w i l l  be 
h a p p y  to t a k e  t h i s  a n d  le a v e .  T h a t  is n o t  a p r o b l e m  here.

A n o t h e r  s t a t e m e n t  w a s  m a d e  t h i s  m o r n i n g  t h a t  the b i l l  
e x p a n d s  t h e  s e c o n d a r y  l i a b i l i t y  to s h a r e h o l d e r s .  I d o n ' t  t h i n k  
it t a k e s  30 s e c o n d s  of a t t e n t i o n  t o  p a g e  67, sec. 488, to 
d i s c o v e r  t h a t  s h a r e h o l d e r s  h a v e  no  l i a b i l i t y  per se u n d e r  sec. 
488 a t  all. N o w  t h e r e  a r e  p h i l o s o p h i c a l  p r o b l e m s  t h a t  m a n y  r aise 
w i t h  sec. 488, a n d  I w o u l d  be t h e  l a s t  p e r s o n  to t r y  a n d  
f o r e s t a l l  a c l e a r  a n d  v i g o r o u s  d e b a t e  on  that. A n d  I a m  the 
f i r s t  p e r s o n  to r e c o g n i z e  t h a t  a s  t h e  60 e l e c t e d  r e p r e s e n t a t i v e s  
of the p e o p l e  of A l a s k a ,  t h e  u l t i m a t e  d e c i s i o n  on t h a t  p o i n t  is 
y o u r s .  B u t  I w o u l d  n o t  w a n t  y o u  to m a k e  t h a t  d e c i s i o n  u n d e r  the 
i n f l u e n c e  of m i s i n f o r m a t i o n  a b o u t  t h e  bill, no  m a t t e r  h o w  
i n n o c e n t  i t s  o r i g i n  m i g h t  h a v e  been.

Fi n a l l y ,  Rep. B u s s e l l  w a s  i n c r e a s i n g l y  i n t e r e s t e d  in 
th e  i s s u e  of w o u l d  th i s  c l o g  the c o u r t s .  Rep. F u r n a c e  w a s  a h e a d  
of h i m  on t h a t  q u e s t i o n .  Rep. F u r n a c e  p o s e d  t h a t  q u e s t i o n  to the 
A l a s k a  C o u r t  S y s t e m  a n d  h a s  r e c e i v e d  a f t e r  t h eir o p p o r t u n i t y  to 
r e v i e w  t h e  b i l l  a n d  to c o m m e n t  u p o n  the s e c t i o n s  they f o u n d  of 
i n t e r e s t  a n d  w o u l d  a f f e c t  the j u d i c i a r y ,  a c o n c l u s i o n  w h i c h  as it 
is s t a t e a  v e r y  s u c c i n c t l y  in the c o v e r  l e t t e r  to the c o m m i t t e e .  
"Reviev/ed the p r o p o s e d  bi l l  in d e t a i l .  Our c o m m e n t s  a r e  
a t t a c h e d " .  B a s e d  u p o n  her c o m m e n t s ,  the c o u r t  s y s t e m  c o n c l u d e s  
t h a t  the s u p e r i o r  c o u r t  w i l l  n o t  be s u b s t a n t i a l l y  b u r d e n e d  by 
p a s s a g e  of this bill. So I s u g g e s t  to y o u  t h a t  the o n e  i n q u i r y  
to the i n d i v i d u a l s  m o s t  l i k e l y  to be k n o w l e d g e a b l e  h a s  b e e n  
l o d g e d  by Rep. F u r n a c e  a n d  it h a s  b e e n  a s k e d .  S u r e l y  t h e r e  w i l l  
be l i t i g a t i o n  u n d e r  t h i s  bill, but I h o p e  that as the c o u r t  
s y s t e m  r e c o g n i z e s ,  t h e y  w i l l  h a v e  s u b s t a n t i a l l y  g r e a t e r  g u i d a n c e  
f r o m  the l e g i s l a t u r e  as to w h a t  the v a l u e  j u d g m e n t s  a r e  t h a t  
s h o u l d  be b r o u g h t  a n d  n o t  l e f t  to the q u e s t i o n  u l t i m a t e l y  of the 
f i v e  a p p o i n t e d  m e m b e r s  of the A l a s k a  S u p r e m e  C o u r t  to d e c i d e  
a b o u t  t h e s e  m a t t e r s .  T h e  j u d i c i a r y  r e c o g n i z e s  that it is 
d e s i r a b l e  th a t  t h e s e  m a t t e r s  of h i g h  p u b l i c  p o l i c y  be d e c i d e d  by 
t h e  e l e c t e d  r e p r e s e n t a t i v e s  of the p e o p l e ,  a n d  I b e l i e v e  th a t  
this bill g i v e s  y o u  an o p p o r t u n i t y  to f a c e  t h o s e  q u e s t i o n s  a n d  to 
r e s o l v e  them.

I h a v e  v o l u n t e e r e d  a n d  I w i s h  to s i m p l y  m a k e  it a 
m a t t e r  of r e c o r d  to w o r k  w i t h  the a d  h o c  g r o u p  of p e o p l e  w h o  
f o r m e d  t h e m s e l v e s  at 7:0' a . m  y e s t e r d a y  m o r n i n g  w h o  w i s h  30 d a y s  
to r e v i e w  the bill. I w o u l d  b e c a u s e  of the p r e s s  on  y o u  a n d  y o u r  
b u s i n e s s  h a v e  h o p e d  t h a t  t h a t  w o u l d  h a v e  c o m e  ea r l i e r .  It h a s  
not. I a d d r e s s e d  th a t  g r o u p  in M a y  of 1982, the s t a t e  bar 
a s s o c i a t i o n ' s  a n n u a l  c o n v e n t i o n ,  b u s i n e s s  law se c t i o n .  In 
D e c e m b e r  o f  1 9 8 2  I r e t u r n e d  to A n c h o r a g e  a n d  c o n d u c t e d  a t w o - d a y  
s e m i n a r  on  this v e r y  bill, a n d  e v e r y  m e m b e r  of the b u s i n e s s  law
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s e c t i o n  in a t t e n d a n c e  w a s  give*' a c o p y  of the b i l l  a n d  the 
c o m m e n t s .  T h i s  bill, of c o u rse, is w i t h  v e r y  m i n o r  r e v i s i o n s  
n e a r l y  i d e n t i c a l  to the b i l l  t h a t  w a s  f i r s t  i n t r o d u c e d  in M a r c h  
of  1982. T h a t  is the past. In t h e  f u t u r e  in the n e x t  30 days, I 
w i l l  b e  h a p p y  to s u p p l y  a n y  i n f o r m a t i o n .  A n d  I r e i t e r a t e  t h e r e  
is a g r e a t  de a l  of s t u d y  of c o n t r a s t s  w i t h  the m o d e l  act, in 
l o o k i n g  a t  the O r e g o n ,  W a s h i n g t o n  a c t s ,  l o o k i n g  at t h e i r  
d e c i s i o n a l  law t h a t  I w i l l  m a k e  a v a i l a b l e  to a n y  m e m b e r  of t h i s  
H o u s e  or a n y  s t a f f  m e m b e r  y o u  d e s i g n a t e .  Y o u  h a v e  a l r e a d y  s p e n t
a g r e a t  de a l  of y o u r  ti m e  a n d  m o n e y  h i r i n g  m e  a n d  the i n d i v i d u a l s
w h o  s e r v e  w i t h o u t  a n y  c o m p e n s a t i o n  a t  all, the c o d e  r e v i s i o n  
c o m m i s s i o n e r s ,  to w o r k  on t h i s  m a t t e r  for s o m e  four y e a r s .  W e  
w o u l d  l i k e  to c o n t i n u e  to w o r k  on  the m a t t e r  a n d  to w o r k  w i t h  y o u  
in the m a n n e r  th a t  y o u  d e e m  m o s t  p r o d u c t i v e .

If t h e r e  are a n y  q u e s t i o n s ,  I w o u l d  w e l c o m e  the
o p p o r t u n i t y  to res p o n d .

C O W D E R Y :  Yes, I'd j u s t  l i k e  to c o m m e n t  o n  this bill. 
H o w  l o n g  h a s  this bi l l  b e e n  a c t i v e  in the Senate, in the o t h e r  
b o d y ?  Is that, the p o i n t  I ' m  m a k i n g ,  t h i s  is the s e c o n d  ti m e  
w e ' v e  d e a l t  w i t h  th i s  bi l l  in the Hou s e .

F E SSLER: T h e r e  w a s  a S e n a t e  h e a r i n g  on the b i l l  last 
ye ar, Mr C h a i r m a n ,  but I w o u l d  n o t  r e p r e s e n t  to y o u  a n d  y o u  w o u l d  
h a v e  to ask yo u r  c o l l e a g u e s  in the S e n a t e ,  t h a t  it r e c e i v e d  
e x t e n s i v e  a t t e n t i o n  in the S e n a t e  in t h e  l a s t  l e g i s l a t u r e ,  e x c u s e  
me, in the f i r s t  s e s s i o n  of the c u r r e n t  l e g i s l a t u r e .  T h e  
l e g i s l a t u r e  w h i c h  w a s  i m m e d i a t e l y  p a s s e d ,  h a d  the bill
i n t r o d u c e d ,  but it did not h o l d  h e a r i n g s  on it.

C O W D E R Y :  Well, the p o i n t  I ' m  m a k i n g ,  it s e e m s  li k e
w e ' v e  h a d  so m e  c r i t i c i s m ,  y o u  m i g h t  h a v e  t a k e n  it p e r s o n a l ,  I 
d o n ' t  t h i n k  it w a s  i n t e n d e d  to be a p e r s o n a l  c r i t i c i s m ,  b u t  I 
t h i n k  w e  h a v e  to he a r  bo t h  s i d e s  a n d  the p h i l o s o p h y  of the code 
r e v i s i o n  c o m m i s s i o n  is c e r t a i n l y  to be c o m m e n d e d  of t h i s  bill. 
But the p h i l o s o p h y  of the l e g i s l a t u r e  w i l l  p r o b a b l y  be a b a l a n c e  
t h a t  it has to go t h rough, a n d  t h e s e  h e a r i n g s  I t h i n k  a r e  v e r y  
n e c e s s a r y .  A n d  e v e n  t h o u g h  w e  h a d  p e o p l e  th a t  e x p r e s s e d  t h e i r  
v i e w s ,  w e  l i s t e n e d  to all sides, i n c l u d i n g  y o u r s e l f ,  a n d  r e s p e c t  
al l  the v i e w s  . . .

FESSLER: T h e  o n l y  t h i n g  I a s k  is the o p p o r t u n i t y  to, if 
t h e r e  are a r e a s  w h e r e  t h r o u g h  i n a d v e r t e n c e  or o t h e r w i s e ,  
m i s r e p r e s e n t a t i o n s  are made, y o u ' l l  s p e n d  a g r e a t  de a l  of time 
a t t e m p t i n g  to a c q u a i n t  me w i t h  the c o n t e n t  of th i s  bill. A n d  I 
w o u l d  n e v e r  w i s h  to h a v e  y o u  m a k e  a j u d g m e n t  th a c  w a s  p r e d i c a t e d  
u p o n  m i s i n f o r m a t i o n .  T h a t  w a s  my, I a m  o f f e n d e d  b y  l i t tle, w h e n  
it h a p p e n s ,  I l o s e  hair, a n d  it's o b v i o u s  I. c a n ' t  a f f o r d  m u c h  
m o r e  o f f e n s e  in m y  life.

C O W D E R Y :  O n e  of your ■>mments a b o u t  c r e d i t o r s  th a t
c o u l d  sign r e l e a s e s ,  w e ll, I c o m e  from, t h a t  m i g h t  s o u n d  g o o d  in
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p a p e r  or t e x t b o o k ,  b u t  in the real w o r l d  I've f o u n d  in my  
b u s i n e s s ,  I' v e  b e e n  in the b u s i n e s s  for a f e w  y e a r s ,  that w h e n  
s o m e t h i n g  s e e m s  to go sour in c r e d i t o r s ,  it c o n c e r n s ,  the h a r d e s t  
t h i n g  y o u  can g e t  t h e m  to do is to s i g n  a n y t h i n g  t h a t  w o u l d  
w e a k e n  t h e i r  c h a n c e  of g e t t i n g  paid. A n d  a n y  p r o m i s e s  or 
a n y t h i n g  in the r e a l  w o r l d  o u t s i d e  of a c a s h i e r ' s  c h e c k  or cash, 
to g e t  a n y b o d y  to si g n  a n y t h i n g ,  a n d  I t h i n k  . . .

F E S S L E R :  Yes, m o s t  b u s i n e s s e s  a r e  b o r n  in the s p i r i t  of 
o p t i m i s m .  A n d  the t i m e  to deal w i t h  the c r e d i t o r s  o n  t h i s  i s s u e  
is at t h a t  o p t i m i s t i c  m o m e n t .  If y o u  w a i t  u n t i l  it is e v i d e n t  
t h a t  the b u s i n e s s  is g o i n g  u n d e r  to a s k  for r e l e a s e s ,  it w o u l d  
n o t  be, in. the w o r d s  of o n e  i n d i v i d u a l ,  a p r o p i t i o u s  time.

C O W D E R Y :  Yes, w e l l  I've w o r k e d  w i t h  c o m p a n i e s  for y e a r s  
t h a t  e v e n t u a l l y  h a v e  s o m e t h i n g  go w r o n g ,  so a n y w a y ,  Rep. U e h l i n g .

U E H L I N G :  T h a n k  you, Mr, C h a i r m a n .  I ju s t  w o u l d  li k e  to 
s o r t  of r e i t e r a t e  p r o b a b l y  s o m e  of the t h i n g s  th a t  y o u ' v e  
m e n t i o n e d  here. It's m y  u n d e r s t a n d i n g  t h a t  w h e n  the o r i g i n a l  
c o d e  r e v i s i o n  co d e  w a s  p u t  in t o  e f f e c t  in .1953, th a t  w e ' r e  s t i l l  
u n d e r  the p r e s e n t  O r e g o n  s t a t u t e s  then, I m e a n  w e ' v e  t a k e n  the 
c o d e  q u e s t i o n  f r o m  the O r e g o n  s t a t u t e s ,  is t h a t  c o r r e c t ?

F E S S L E R :  T h a t  is c o r r e c t  a n d  w a s  a l s o  the r e c o l l e c t i o n  
of J u d g e  S t e w a r t  w h o  is a m e m b e r  of the c o m m i s s i o n  w h o  w a s  in the 
f i r s t  l e g i s l a t u r e  that a d o p t e d  . . .

U E H L I N G :  A n d  a c t u a l l y  t h e r e  h a s n ' t  b e e n  a n y  c h a n g e s  in 
t h o s e  s t a t u t e s  s i n c e  t h a t  time, but a l t h o u g h  in O r e g o n  t h e r e  has 
b e e n  c h a n g e s  t h a t  h a v e  o c c u r r e d  in th a t  s t a t e  u n d e r  the m o d e l  
b u s i n e s s  act.

F E S S L E R :  T h e r e  h a v e  b e e n  a m e n d m e n t s  to the A l a s k a  act 
s i n c e  its o r i g i n a l  e n a c t m e n t  S o m e  of t h e m  as r e c e n t l y  as two 
y e a r s  ago, w h e n  the l e g i s l a t u r e  d e c i d e d  to s h i f t  to a b i a n n u a l  
r e p o r t i n g  as. o p p o s e d  to a n  a n n u a l  one. A n o t h e r  o n e  w a s  the 
r e q u i r e m e n t ,  w h i c h  is an A l a s k a  r e q u i r e m e n t  n o t  in the m o d e l  act, 
of i d e n t i f y i n g  i n d i v i d u a l s  w h o  a r e  f o r e i g n  to the S t a t e  of A l a s k a  
w h o  h a v e  a s i g n i f i c a n t  i n t e r e s t  in the c o r p o r a t i o n .  But O r e g o n  
has c e r t a i n l y  g o n e  m u c h  f u r t h e r .  O r e g o n ' s  l a w  l o o k s  l e s s  l i k e  it 
d id in 1 9 5 4  t h a n  A l a s k a ' s  does.

U E H L I N G :  A n d  th e n  a l s o  a n o t h e r  q u e s t i o n .  If y o u  could, 
I u n d e r s t a n d  t h a t  u n d e r  the p r o v i s i o n s  in t h i s  c o d e  r e v i s i o n ,  we  
a r e  t a l k i n g  a b o u t  v a l u e  d e c i s i o n s  th a t  a r e  m a d e  as far as, in 
r e g a r d  to s h a r e h o l d e r s '  r i g h t s  a n d  the b o a r d  of d i r e c t o r s ,  is 
t h e r e  a p r e t t y  w e l l  of a b a l a n c e  there, m a y b e  y o u  c o u l d  be m o r e  
s p e c i f i c  a b o u t  w h a t  o c c u r s  in this bill r e g a r d i n g  that. B e c a u s e  
I u n d e r s t a n d  t h e r e  is a lot of f l e x i b i l i t y .

FE S S L E R :  T h e  b a s i c  f l e x i b i l i t y  is in the p r o v i s i o n
w h i c h  d e a l s  w i t h  the m a n d a t o r y  c o n t e n t  of the a r t i c l e s  a n d  a l s o
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w i t h  the o p t i o n a l  c o n t e n t  of the a r t i c l e s .  T h e r e  y o u  d e c i d e  such 
b a s i c  q u e s t i o n s  as to w h e t h e r  the s h a r e h o l d e r s  w i l l  h a v e  a l o n g  
w i t h  i n c u m b e n t  d i r e c t o r s  the r i g h t  to p r o p o s e  a m e n d m e n t s  to the 
b y l a w s  or to the articles*, w h e t h e r  or n o t  the s h a r e h o l d e r  w h e n  
y o u  h a v e  v o t e s  on  t h e m  w i l l  v o t e  w i t h  s i m p l e  m a j o r i t i e s  or 
w h e t h e r  t h ere w i l l  be l e s s  t h a n  s i m p l e  m a j o r i t i e s  or g r e a t e r  t h a n  
s i m p l e  m a j o r i t i e s .  In o t h e r  wo r d s ,  if y o u  j u s t  go d o w n  t h a t  . . 
. C h a i r m a n  A b b o t t  u s e d  .to h a v e  a p h r a s e  w h i c h  w a s  d r u m m e d  in t o  
h i s  b r o t h e r s  and at  t h a t  ti m e  s i s t e r  on the c o d e  r e v i s i o n  
c o m m i s s i o n ,  t h a t  h e  w a n t e d  the t h i n g  to r e a d  l i k e  a c o o k b o o k ,  so 
t h a t  a l a w y e r  or a l a y p e r s o n  w h o  w a s  s e t t i n g  up  a c o r p o r a t i o n  
w o u l d  go r i g h t  d o w n  t h a t  m a t t e r  a n d  b e g i n  to d i s c u s s .  I t h i n k  
one of t h e  g r e a t  a d v a n t a g e s  of r e q u i r i n g  t h a t  t h e y  be in the 
a r t i c l e s  is t h a t  it p r o v o k e s  the b a s i s  of d i s c u s s i o n .  E v e n  if 
y o u ' r e  g o i n g  d o w n  a c h e c k l i s t ,  do y o u  w a n t  the s h a r e h o l d e r s  to 
h a v e  the r i g h t  to v o t e  on a m e n d m e n t s  to the b y l aws. Y e s  or no. 
If y o u ' r e  a lawyer, the c l i e n t  m a y  ask w e l l ,  gee, w h e t h e r ,  s h o u l d  
w e  or s h o u l d  w e  not. A n d  th e n  i t ' s  the j o b  of the a t t o r n e y  to 
e x p l a i n  the a d v a n t a g e s  a n d  d i s a d v a n t a g e s .  W h e t h e r  w e  a r e  g o i n g  
to h a v e  c u m u l a t i v e  v o t i n g ,  w h e t h e r  t h e r e  a r e  to be p r e e m p t i v e  
r i g h t s  of s h a r e h o l d e r s  a r e  o t her m a t t e r s  w h i c h  m u s t  be se t t l e d .

As s t a t e m e n t  w a s  m a d e  th i s  m o r n i n g ,  well, t h o s e  m a t t e r s  
c o u l d  r i g h t  now be put in an a g r e e m e n t .  W e ll, u n d e r  th i s  b i l l  if 
y o u  e n a c t  it, as a s i d e  l e t t e r  of a g r e e m e n t ,  it w o u l d n ' t  be
e f f e c t i v e .  It w o u l d  h a v e  to be in the a r t i c l e s .  W h y  d i d  w e  w a n t  
t h at? B e c a u s e  w e  w a n t e d  e v e r y b o d y  to f o c u s  on t h a t  q u e s t i o n .  W e  
w a n t e d  to h a v e  a s i n g l e  d o c u m e n t  w h i c h  as a p r o s p e c t i v e
s h a r e h o l d e r  I c o u l d  ask to e x a m i n e  a n d  s e e  w h e r e  t h e s e  b a s i c
d e c i s i o n s  are. T h a t  I c o u l d n ' t  be s u r p r i s e d  if t h e r e  w a s  a 
l e t t e r  of a g r e e m e n t  that h a d  n e v e r  c o m e  to my a t t e n t i o n .  W e
t h o u g h t  th a t  w a s  v e r y  i m p o r t a n t  for p r o t e c t i n g  s h a r e h o l d e r s ,  
e s p e c i a l l y  s h a r e h o l d e r s  w h o  w e r e n ' t  on b o a r d  w h e n  the c o r p o r a t i o n  
w a s  f o r med, but a c q u i r e d  t h e i r  s h a r e s  later.

U E H L I N G :  Then, also, Mr. C h a i r m a n ,  a f o l l o w  u p
q u e s t i o n ,  my last q u e s t i o n .  T h e r e  w a s  a lot of c o m m e n t  this 
m o r n i n g  a n d  t e s t i m o n y  in r e g a r d  t:o c a s e  law a n d  e v i d e n t l y  t here 
w a s  a real c o n c e r n  a b o u t  the a t t o r n e y s  a n d  o t h e r  p e o p l e  w h o
t e s t i f i e d  that by  p u t t i n g  t h i s  c o d e  r e v i s i o n  in t o  e f f e c t  th a t  we  
r e a l l y  w o u l d n ' t  h a v e  a n y  ki n d  of a b a s i s  to w o r k  from. M a y b e  y o u  
c o u l d  c o m m e n t  on that.

F E S S L E R :  W i t h  the e x c e p t i o n  of sec. 488, e v e r y
p r o v i s i o n  in this a c t  is d r a w n  f r o m  the s t a t u t o r y  law of some 
o t h e r  j u r i s d i c t i o n  if it is n o t  a l r e a d y  e x i s t i n g  A l a s k a  law. T h e  
w h o l e  p u r p o s e  of the p r o v i s i o n s  here, w h i c h  a r e  in the c o m m e n t s ,  
is to p o i n t  out to p e o p l e  wiiat a r e  the b a s i c  d e c i s i o n a l  laws th a t  
you w i l l  f i n d  o u t  t h e r e  that h a v e  i n t e r p r e t e d  t h i s  or s i m i l a r
l a n g u a g e .  So t h a t  the c o m m e n t s  a r e  a n  a t t e m p t  to m a r r y  this
s t a t u t e  to a b o d y  of d e c i s i o n a l  law, far f r o m  c o m i n g  i n t o  the 
w o r l d  w i t h  a lav; l i k e  no o t h e r  s t a tes, I r e s p e c t f u l l y  s u g g e s t  
t h a t  t h a t  is not a c c u r a t e .  T h e  o n e  majro: r e f o r m  t h a t  is



c o n d u c t e d  h e r e  is w i t h  r e g a r d  t o  a c c o u n t i n g ,  how y o u  go a b o u t  
d e t e r m i n i n g  w h e n  y o u  c a n  m a k e  d i v i d e n d  d i s t r i b u t i o n s .  T h a t  is 
t h e  l a w  n o w  in the S t a t e  of C a l i f o r n i a .  It is p e n d i n g  in the 
l e g i s l a t u r e s  of n i n e  o t h e r  s t a t e s  a n d  the A m e r i c a n  Bar 
A s s o c i a t i o n ' s  c o m m i t t e e  o n  b u s i n e s s  law, w h i c h  is the o r a t o r  of 
t he c o n t e n t  of the m o d e l  act, h a s  r e c o m m e n d e d  the v e r y  p r o v i s i o n s  
in the b i l l  in f r o n t  of y o u  on the f i n a n c i a l s  of the c o r p o r a t i o n s  
as b e i n g  the n e w  p r o v i s i o n s  of the m o d e l  act. S o  in that one 
o t h e r  a r e a  w h e r e  there- is r e f orm, y o u  a r e  not c h a r t i n g  n e w  
w a t e r s ,  y o u  h a v e  C a l i f o r n i a  b e h i n d  you, y o u  h a v e  a n u m b e r  of 
s t a t e s  a h e a d  of y o u  l i n i n g  up  to g e t  on b o a r d ,  a n d  y o u  h a v e  the 
m o d e l  a c t  now r e c o m m e n d i n g  t h i s  to the l e g i s l a t u r e s  of s e v e r a l  
s t a tes.

U E H L I N G :  ?Tow one o t h e r  f o l l o w  u p  q u e s t i o n  q u i c k l y
h e re. T h e n  t h e r e  w a s  a l s o  t h e  q u e s t i o n  of cost, c o s t  to the 
p e o p l e  t h a t  set up the c o r p o r a t i o n s  a n d  c o s t s  as far as the m o m  
a n d  p o p  t y p e  of c o r p o r a t i o n s ,  as it b e i n g  a v e r y  e x p e n s i v e  type 
of o p e r a t i o n  if w e  c h a n g e  i n t o  th i s  c o d e  system, b e c a u s e  t h e r e  
w o u l d  be h i g h e r  a t t o r n e y  fees, at  l e a s t  I got t h a t  s o r t  of 
f e e l i n g .  M a y b e  y o u  c o u l d  c o m m e n t  v e r y  b r i e f l y  on t h a t  . . .

F E S S L E R :  V e r y  b r i e f l y  1 t h i n k  t h a t  the job of a n y o n e  
s e t t i n g  u p  a c o r p o r a t i o n  u n d e r  t h i s  co d e  is e a s i e r  t h a n  u n d e r  
e x i s t i n g  law b e c a u s e  the d e c i s i o n s  th a t  a r e  to be m a d e  a n d  h o w  
t h e y  are to oe e x p r e s s e d  a n d  w h e n  the c o r p o r a t i o n  c o m e s  into 
e x i s t e n c e  a n d  w h e n  l i m i t e d  l i a b i l i t y  o b t a i n s ,  a r e  all set f o r t h  
h e r e  w i t h  b r i g h t l i n e  r u l e s  so y o u  k n o w  w h a t  y o u ' r e  doing. A l l  
the p r o b l e m s  a d d r e s s e d  by s t a t u t o r y  p r o v i s i o n s  in th i s  bill e x i s t  
in A l a s k a  today. It's j u s t  th a t  w i t h  r e g a r d  to h a l f  of them, you 
h a v e  no w a y  of k n o w i n g  w h a t  y o u ' r e  doing. I d o n ' t  r e g a r d  t h a t  as 
a c o s t l e s s  s t a t e  of a f f a i r s  w h e n  y o u  f o r c e  p e o p l e  to b e h a v e  in a 
w o r l d  w h e r e  t h e y  a r e  s i m p l y  s u r r o u n d e d  by a m b i g u i t y .  T h e y  m a y  
p a y  now, or p a y  d e a r l y  later. So I t h i n k  f r o m  the v a n t a g e  p o i n t  
of costs, I h a v e  h a d  the p r i v i l e g e  in my l i f e  of b e i n g  an
a t t o r n e y  s i n c e  1966, a n d  of i n c u b a t i n g  if t h a t  c a n  be c l aimed, 
i t ' s  f r o m  my p e r s p e c t i v e  a p r i v i l e g e  w h e t h e r  it w o u l d  be the 
u n a n i m o u s  c o n s e n t  in t h i s  room, I do not know, of t h o u s a n d s  of 
o t h e r s ,  b u t  r a r e l y  h a v e  I s e e n  a n y t h i n g  m o r e  c o n d u c i v e  to 
h a n d s o m e  l i v e l i h o o d  t h a n  t h e  a b i l i t y  of a l a w y e r  to c o n j e c t u r e .  
A n d  w e  f u e  t r y i n g  to r e p l a c e  c o n j e c t u r e  w i t h  l e a r n e d  a d v i c e .

C O W D E R Y :  T h a n k  you. Rep. F u r n a c e .

F U R N A C E :  T n a n k  you, Mr. C h a i r m a n .  I've c o m e  to the
c o n c l u s i o n  at l u n c h  t o d a y  th a t  t h e r e ' s  b a s i c a l l y  n o t h i n g  w r o n g  
w i t h  the d o c u m e n t  as p r e s e n t e d .  B u t  I t h i n k  w h a t  w e ' r e  d e a l i n g
w i t h  is s o m e w h a t  of a p h i l o s o p h i c a l  s h i f t  w i t h i n  the S t a t e  of
A l a s k a .  It's no g r e a t  s e c r e t  th a t  A l a s k a  is s t ill a n  e m e r g i n g
e c o n o m y  a n d  w e  go a l i t t l e  s l o w  in so m e  i n s t a n c e s .  A n d  I g u e s s  
the m a i n  q u e s t i o n  is, a r e  w e  r e a d y  for s u c h  a b r o a d  p h i l o s o p h i c a l
j u m p  in a n u m b e r  of areas. T h e  l e g i s l a t i v e  bo d y  in my  o p i n i o n
o f t e n  times, s h o u l d  be in a p o s i t i o n  of r e s p o n d i n g  to c h a n g e s
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t h a t  the v o t e r s  s a i d  w e  n e e d  to a d d r e s s ,  as  o p p o s e d  to h e a p i n g  
u p o n  t h e m  m a s s i v e  c h a n g e s  all a t  o n e  time. A n d  I t h i n k  t h a t ' s  
w h e r e  s o m e  of our i n d e c i s i o n s  a r e  c o m i n g  from. Y o u  s p o k e  in the 
b i l l  of the a t t e m p t  to b a l a n c e  the c o n c e r n s  of the i n t e r a c t i o n  
b e t w e e n  m a n a g e m e n t  a n d  s h a r e h o l d e r s .  I t h i n k  y o u ' v e  d o n e  that. 
Y o u ' v e  s h i f t e d ,  h o w e v e r ,  the b u r d e n  f r o m  the c r e d i t o r  to the 
o f f i c e r s  a n d  d i r e c t o r s  of a c o r p o r a t i o n .  T h a t  in i t s e l f  is n o t  
bad. A  s t a t e m e n t  w a s  m a d e  e a r l i e r  th a t  c r e d i t o r s  are o f t e n  t i m e s  
v e r y  s o p h i s t i c a t e d ,  p a r t i c u l a r l y  in the S t a t e  of A l a ska. T h e y  get 
all k i n d s  of g u a r a n t e e s  a n d  a f f i r m a t i o n  of debt. T h e y  a r e  v e r y  
s e l e c t i v e  as to w h o  t h e y  w i l l  t a k e  on  as  a p o t e n t i a l  c r e d i t o r ,
a n d  w h a t e v e r .  So w e  do d e a l  w i t h  s o m e w h a t  of a v e r y
s o p h i s t i c a t e d  e c o n o m y  in t h a t  r e spect. W h e n  w e  look at sec. 489 
a n d  l o o k  a t  the s e c o n d a r y  l i a b i l i t y  w h i c h ,  indeed, is m o s t  
c o n c e r n e d .  It's b e e n  m y  e x p e r i e n c e  t h a t  p e o p l e  in the S t a t e  of 
A l a s k a  n o r m a l l y  in i n c o r p o r a t i n g  l o o k  to the f a c t  of l i m i t e d  
l i a b i l i t y  w h e t h e r  t h a t ' s  a t r u i s m  or not, I a m  a w a r e  t h a t  y o u  can 
r e a c h  b e y o n d  the c o r p o r a t e  v eil, b u t  it t a k e s  so m e  time, b u t  to 
p a s s  a p i e c e  of l e g i s l a t i o n  t h a t  s o m e w h a t  s h o r t e n s  that, t h a t  put 
in the s t a t u t e  p e r h a p s  a real firm, the f a c t  t h a t  the s e c o n d a r y  
l i a b i l i t y ,  g i v e s  me s o m e  c o n c e r n  there. A n d  I ' m  n o t  s a y ing, I 
d o n ' t  t h i n k  w hat, s i m p l y  do a w a y  w i t h  it, b u t  it ' s  an  i t e m  th a t  
w e  m a y  n o t  be r e a d y  as a c o m m u n i t y  a t  t h i s  po i n t .

O n e  of the o t h e r  s w e e p i n g  c h a n g e s  h a s  to do w i t h  the 
s e r v i n g  of p r o c e s s .  A n d  s u r e l y  in the S t a t e  of A l a s k a  we  h a v e  a 
n u m b e r  of p e r s o n s  w h o  a r e  s u e d  daily, u n d e r  the p r e s e n t  a c t  as I 
r e c all, a p r o c e s s  s e r v e r  m u s t  d e l i v e r  the p r o c e s s  to the a d d r e s s  
of the r e g i s t e r e d  age n t .  U n d e r  the n e w  bill, if he c a n ' t  f i n d  
t h a t  a d d r e s s  or c a n ' t  f i n d  th a t  p e r son, he  can s i m p l y  d e l i v e r  the 
p r o c e s s  to the c o m m i s s i o n e r .  A n d  I w o u l d  a s s u m e  the c o m m i s s i o n  
in t h i s  i n s t a n c e  as b e i n g  the c o m m i s s i o n e r  of c o m m e r c e .  T h a t  the 
c o m m i s s i o n e r  s o m e w h a t  a c t s  on b e h a l f  of the c o r p o r a t i o n .  W ell, 
i n d e e d  t h a t  is a s w e e p i n g  c h a n g e  of t a k i n g  the r e s p o n s i b i l i t y  
f r o m  the c o r p o r a t i o n ,  y o u  are p u t t i n g  it back in as  a s t a t e  
f u n c t i o n  a n d  I q u e s t i o n  if we o u g h t  to do that. I m e a n  g r a n t e d  
w e  can a m e n d  that o u t  of the bill. T h e  o t h e r  q u e s t i o n  t h a t  I 
a s k e d  e a r l i e r  in the d e l i b e r a t i o n ,  w a s  it bro k e ,  a n d  if i t ' s  not 
b r o k e  w h y  fix it. W ell, I t h i n k  w e ' v e  h e a r d  h e r e  f r o m  so m e
p e o p l e  I r e s p e c t  a g r e a t  deal, p r i n c i p a l l y  Mr. B r u n d i n  a n d  Mr. 
R e i t m a n  t h a t  I kn o w  to be w e l l  r e s p e c t e d  a t t o r n e y s  in this
c o m m u n i t y ,  a n d  they say b a s i c a l l y  it's n o t  broke. T h e r e  a r e  so m e  
g o o d  s e c t i o n s  in t h i s  b i l l  that w e  o u g h t  to p e r h a p s  e n d o r s e  a n d  
s u p p o r t  at this point, but t h e r e  d o e s n ' t  a p p e a r  to be a n e e d  to 
do a s w e e p i n g  o v e r h a u l  of our c o r p o r a t e  c o d e  at  th i s  time, a n d  it 
a p p e a r s  t h a t  w h a t  th i s  c o m m i t t e e  is f a c e d  w i t h  is g o i n g  t h r o u g h  
a n d  t r y i n g  to d e t e r m i n e  w h a t  can w e  d i g e s t  at  this e a r l y  stage, 
w h a t  s h o u l d  be p h a s e d  in ov e r  time, a n d  t h e n  w e  do t h a t  in 
c o n c e r t  w i t h  the p e o p l e  that w e  r e p r e s e n t .  T h a t ' s  the p e o p l e  w h o  
h a v e  t e s t i f i e d  a n d  the p e o p l e ,  the s m a l l  b u s i n e s s  g u y  t h a t ' s  
s i t t i n g  the/e. A lot of the r e a l t o r s  a r e  h e r e  today, a n d  I w o u l d  
r e c o m m e n d  t h a t  th e y  r e a d  th i s  bill, b e c a u s e  a lot of t h i n g s  th a t  
t h e y  do in a v e r y  n e w  a r e a  of real e s t a t e  d e v e l o p m e n t  c o u l d



c e r t a i n l y  b e  a f f e c t e d  by t h i s  a g r e a t  d e a l .  T h e y  n e e d  to know. 
A n d  I g u e s s  I'm c o n c e r n e d  t o o  t h a t  w e ' v e  c o v e r e d  the a c c o u n t a n t s ,  
w e ' v e  c o v e r e d  the a t t o r n e y s ,  w e ' v e  c o v e r e d  s o m e  o t h e r  p e r s o n s ,  
b u t  t h e  m a i n  p e r s o n s  t h a t  w i l l  be a f f e c t e d  b y  this, is the 
l i t t l e ,  s m a l l  b u s i n e s s  guy. W e  h a v e  n o t  s e e m e d  t o  be a b l e  to 
r e a c h  o u t  a n d  m a k e  th a t  p e r s o n  a w a r e  t h a t  w e  a r e  d o i n g  s o m e t h i n g  
h e r e  t h a t  c a n  h a v e  a m a j o r  i m p a c t  o n  t h e  w a y  t h e y  c o n d u c t  t h e i r  
b u s i n e s s .  I ' m  n o t  s a y i n g  t h a t ' s  r i g h t  a n d  I ' m  n o t  s a y i n g  t h a t ' s  
w r o n g .  But it w i l l  a f f e c t  t h e m  a n d  w e  h a v e  n o t  b e e n  to date, to 
m y  s a t i s f a c t i o n  . . . c o m m i t t e e ' s  s a t i s f a c t i o n ,  b e e n  a b l e  to r e a c h  
o u t  a n d  a d v i s e  t h e s e  p e o p l e  s o m e t h i n g  is h a p p e n i n g  t h a t  w i l l  
a f f e c t  y o u  a n d  y o u  o u g h t  to be i n v o l v e d  in it.

V O I C E :  Mr. C h a i r m a n ,  I t h i n k  t h a t  s u m m a r i z e s  my
c o n c e r n .  T h a n k  you.

C O W D E R Y :  Re p .  W e n d t e .

W E N D T E :  I w a s  v e r y  i n t e r e s t e d  i n  y o u r  r e v i e w  of the
e x t e n t  to w h i c h  y o u  h a v e  e x p o s e d  the b a r  a s s o c i a t i o n  to t h i s  bill
b o t h  as it w a s  b e i n g  f o r m e d  a n d  t h e n  a f t e r  it w a s  p u t  t o g e t h e r .  
I g u e s s  g i v e n  t h a t  b a c k g r o u n d  it ' s  n o t  s u r p r i s i n g  w e  o n l y  h a v e  
o n e  or two of t h o s e  w h o  o b j e c t  to t h i s  a t  h o w  i t ' s  put t o g e t h e r  
a n d  w h a t  y o u r  v i e w s  w e r e  b o t h e r e d  to c o m e  b a c k  to l i s t e n  to y o u r  
t e s t i m o n y .  I w o u l d  n o t e  t h o u g h  t h a t  1 0 0 %  of the n o n a t t o r n e y s  did 
c o m e  b a c k  to l i s t e n ,  a l t h o u g h  h e  j u s t  left, to h e a r  y o u r  
p r e s e n t a t i o n .  T h e  q u e s t i o n  I w o u l d  ask, is c o u l d  y o u  i d e n t i f y  by 
l e t t e r  I g u e s s  if t h e r e  a r e  e x t e n s i v e ,  if n o t  y o u  c o u l d  r e s p n d  
now, the e x t e n t  of the s e c t i o n s  of t h i s  b i l l  t h a t  do n o t  m a t c h
the m o d e l  a c t  a s i d e  f r o m  488.

F E S S L E R :  Yes, sir, if y o u ' l l  t a k e  t h i s  c o m m e n t a r y  . . . 
the w a y  it w o r k s  is th a t  w i t h  r e g a r d  to e a c h  s e c t i o n  in the bi l l  
y o u  h a v e  a s t a t e m e n t  u n d e r  the s c o p e  n o t e  of e x a c t l y  w h a t  it is 
to the b e s t  of my  a b i l i t y  to e x p r e s s  it t h a t  the bi l l  do. A n d  to 
the e x t e n t  that it m u s t  i n t e r r e l a t e  w i t h  c o m m o n  law d e v e l o p m e n t s ,  
t h a t  is d o n e  there. T h e n  y o u  h a v e  a p r o v i s i o n  on e v e r y  s e c t i o n  
on  e v e r y  s e c t i o n  w h i c h  sa y s  c h a n g e  in f o r m e r  A l a s k a  law. T h e r e  
y o u  w i l l  f i n d  the p r o v i s i o n s  of A l a s k a  l a w  i d e n t i f i e d  t h a t  are 
a f f e c t e d .  Y o u  a r e  u o l d  t h e  o r i g i n  of t h i s  d r a f t ' s  thing. Y o u ' l l  
be t o l d  th a t  it ' s  sec. 47 of the m o d e l  act, or y o u  w i l l  be t o l d
t h a t  i t ' s  sec. X of the N o r t h  C a r o l i n a  law, or the N e w  Yo r k
law. A n d  t h e n  y o u  w i l l  be t o l d  ^s b e s t  as I a m  a b l e  to do it, if
t h e r e  is e x i s t i n g  s t a t u t o r y  law .!n A l a s k a ,  a n d  w e  d i d n ' t  s i m p l y  
r e e n a c t  it, e x a c t l y  w h a t  c h a n g e s  wot 'J! be m a d e .  So  y o u  w i l l  be 
a b l e  to go t h r o u g h  h e r e  a n d  i d e n t i f y  the s o u r c e  of e v e r y  
p r o v i s i o n  in this act. N o w  y o u  wii: f i n d  the m o d e l  a c t  is h e r e  
w h e n  y o u  g e t  to the a r e a  on the " f i n a n c i a l s " ,  A r t i c l e  5 of the 
act. You w i l l  f i n d  t h a t  it is h e a v i l y  r e l i a n t  on C a l i f o r n i a
law. A s  I ju s t  r e p r e s e n t e d  to y o u  t h a t  v i e w  h a s  n o w  t a k e n  h o l d  
w i t h  the m o d e l  act, a n d  the r e v i s e u  m o d e l  a c t  is n o w  in 
c o n g r u e n c e  w i t h  th a t  p r o v i s i o n .  It w a s  n o t  w h e n  th i s  w a s  
w r i t t e n .
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T h e  o t h e r  p r o v i s i o n s  y o u  w i l l  f i n d  is t h a t  if y o u  lo o k  
at t h e  m o d e l  a c t  as it c a m e  o u t  o r i g i n a l l y  a n d  as it n o w  e x i s t s ,  
it h a s  n o  o r g a n i z a t i o n  w h a t s o e v e r .  T h i s  act o r g a n i z e s  the 
s t a t u t o r y  l a w  in a m a n n e r  w h i c h  is t a k e n  f r o m  N e w  Y o r k ' s  act, so 
it d i f f e r s  f r o m  the m o d e l  act in its o r g a n i z a t i o n a l  f o r m a t .  But 
I t h i n k  a l l  for the b e t t e r ,  for the e x i s t i n g  A l a s k a  C o r p o r a t i o n s  
C o d e  w o u l d  be the A n c h o r a g e  t e l e p h o n e  d i r e c t o r y  n o n a l p a b e t i z e d .  
A n d  at l e a s t  it h a s  b e e n  set up  in an  a l p h a b e t i c a l  m a n n e r  for y o u  
now.

V O I C E :  C a n  I g a t h e r  f r o m  t h a t  then, that e v e r y  s e c t i o n  
w i t h  the e x c e p t i o n  of 488 . . .

F E S S L E R :  H a s  s t a t u t o r y  p r e c e d e n c e .

V O I C E :  W ell, is a p a r t  of the m o d e l  act.

F E S S L E R :  No, no, sir. A s  I say, t h e r e  a r e  p r o v i s i o n s  
in t h i s  a c t  w h i c h  w o u l d ,  for insta n c e ,  co m e  f r o m  N e w  Y o r k  or 
C a l i f o r n i a  t h a t  m i g h t  n o t  h a v e  e x a c t  m o d e l  act c o r o l l a r i e s .  The
m o d e l  a c t  i t s e l f  is not a v e r y  c o m p r e h e n s i v e  s t a t u t o r y  b a s i s  for
c o r p o r a t e  law, a n d  the r e a s o n  t h a t  the d r a f t e r s  of the m o d e l  act 
did t h a t  [TAPE CHANGE] . . . A n d  th e n  the l e g i s l a t u r e  h a v i n g
t a k e n  the m o d e l  act is i n v i t e d  to f l u s h  it out as it t h i n k s  b e s t
for the p a r t i c u l a r  j u r i s d i c t i o n .  T h e  s t a t e m e n t  I did m a k e ,  a n d  I 
w i l l  r e i t e r a t e ,  is t h a t  the m o d e l  act a n d  m o r e  is h ere. T h e r e  
a r e  p r o v i s i o n s  h e r e  th a t  go b e y o n d  the m o d e l  act. B u t  I w i l l  
a l s o  te l l  y o u  t h a t  t h a t  w o u l d  iOt s u r p r i s e  the d r a f t e r s  of the 
m o d e l  act. I l l i n o i s ,  w h i c h  is the s t a t e  u p o n  w h o s e  l a w  the m o d e l  
a c t  w a s  o r i g i n a l l y  a d o p t e d ,  has g o n e  s u b s t a n t i a l l y  b e y o n d  the 
m o d e l  a c t  in f l u s h i n g  it o u t  in t h a t  state.

V O I C E :  T h e  i d e n t i f i c a t i o n  of t h o s e  s e c t i o n s  is in your
m e m o  . . .

F E S S L E R :  Is in y o u r  J o i n t  H o u s e / S e n a t e  J o u r n a l ,  you
w i l l  f i n d  it u n der the so c a l l e d  c h a n g e  in f o r m e r  A l a s k a  law. 
T h e  f i r s t  t h i n g  it t e l l s  y o u  is w h e r e  it ca m e  from, t h e  s e c o n d  
t h i n g  it t e l l s  y o u  is w h a t  the s t a t u s  of e x i s t i n g  A l a s k a  l a w  is, 
a n d  the t h i r d  t h i n g  is it t r i e s  to i n t e r p r e t  the m e a n i n g  of that 
c h a n g e ,  if a n y  c h a n g e  t h e r e  is.

C O W D E R Y :  Rep. M a l o n e .

M A L O N E :  T h a n k  you, Mr. C h a i r m a n .  Q u e s t i o n  for Mr.
F e s s l e r .  F i r s t  I w a n t  to see if I u n d e r s t a n d  the e x p l a n a t i o n  you
m a d e  d u r i n g  y o u r  o r i g i n a l  t e s t i m o n y  on how A l a s k a  ca s e  law is 
a f f e c t e d  b y  th i s  n e w  r e v i s e d  v e r s i o n .  As I u n d e r s t o o d  the
a r g u m e n t ,  the g i s t  of it w a s  t h a t  w e  h a v e  so l i t t l e  c a s e  law in
A l a s k a  t h a t  th i s  l e g i s l a t i o n  in yo u r  o p i n i o n  b e i n g  clear, a n d  the 
c o m m e n t a r y  w h i c h  f u r t h e r  d e f i n e s  it, w i l l  g i v e  p e o p l e  a be t t e r  
b a s i s  for i n t e r p r e t a t i o n  th a n  our p r e s e n t  c a s e  law a n d  m u c h
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s o o n e r  t h a n  a n y  c a s e  l a w  w o u l d  o r d i n a r i l y  be d e v e l o p e d .  Is th a t  
r i g h t ?

F E S S L E R :  T h a t  is m y  b e l i e f ,  sir.

M A L O N E :  The s e c o n d  q u e s t i o n  I h a d  w a s  t h a t  d u r i n g  y o u r  
t e s t i m o n y  y o u  m e n t i o n e d  y o u  f o u n d  two c a s e s  w h i c h  I t h i n k  h a d  
s o m e t h i n g  to do w i t h  t r y i n g  to . . .

F E S S L E R :  P i e r c e  the c o r p o r a t e  veil.

M A L O N E :  Yes, g e t  p a s t  the l i m i t a t i o n  of c o r p o r a t e
l i a b i l i t y .  If t h o s e  w e r e  c a s e s  in A l a s k a ,  w e r e  t h e y  s u c c e s s f u l  
or . . .

F E S S L E R :  T h e y  a r e  A l a s k a  cases. O n e  w a s  a n d  o n e
w a s n ' t .  T h o s e  c a s e s  a r e  i d e n t i f i e d ,  Rep. M a l o n e ,  in the 
d i s c u s s i o n  of sec. 488. A n d  so y o u  w i l l  f i n d  t h a t  d i s c u s s i o n  
c o m m e n c i n g  a t  p a g e  140 a n d  c a r r y i n g  ov e r  to p a g e  143 in w h i c h  the 
A l a s k a  c a s e s  as w e l l  as s o m e  c a s e s  f r o m  o t h e r  s t a t e s  of i n t e r e s t  
w o u l d  be found.

V O I C E :  A  f i n a l  point, i s n ' t  a q u e s t i o n ,  but s i n c e  w e  
h a v e  n o t  h a d  a n y  e x t e n s i v e  h e a r i n g s  on  this, at l e a s t  in the
J u d i c i a r y  C o m m i t t e e  yet, a n d  s i n c e  t h i s  r e q u e s t  m a d e  by a g r o u p  
of a t t o r n e y s  in A l a s k a ,  I p e r s o n a l l y  w o u l d  a p p r e c i a t e  v e r y  m u ch, 
e v e n  if it is at a l a t e  date, if Mr. F e s s l e r  a n d  t h e  code
r e v i s i o n  c o m m i s s i o n  w o u l d  w o r k  w i t h  the a d  h o c  g r o u p  of the
A l a s k a  B a r  A s s o c i a t i o n  on it. B e c a u s e  I d o n ' t  p r e t e n d  to be an 
e x p e r t  a n d  I w o u l d  g u e s s  th a t  e v e n  t h o u g h  I m i g h t  a g r e e  or 
d i s a g r e e  w i t h  v a r i o u s  i n t e r p r e t a t i o n s  or p r o p o s a l s ,  I'll be in a 
lot b e t t e r  p o s i t i o n  if t h e r e  a r e  j u d g m e n t s  on the issues.

C O W D E R Y :  I w o u l d  hope, too, a n d  i t ' s  my i n t e n t  that, or 
i n t e r p r e t a t i o n  of w h a t  w a s  s a i d  th i s  m o r n i n g ,  it's the i n t e n t  of 
the ad  h o c  g r o u p  or the o t h e r  p e o p l e  t h a t  t e s t i f i e d  th i s  m o r n i n g ,  
to w o r k  t o g e t h e r  to co m e  up w i t h  s o m e  b a l a n c e  of a g r e e m e n t .  A n d  
so w h e n  it c o m e s  back or b e f o r e  we w o r k  o n  it a g a i n  in this
c o m m i t t e e ,  that as it l e a v e s  our c o m m i t t e e ,  h o p e f u l l y ,  w e ' l l  h a v e  
s o m e  a g r e e m e n t  t h a t  w i l l  go on to the ne x t  c o m m i t t e e  of r e f e r r a l  
for a c t i o n  h o p e f u l l y .

F E S S L E R :  A s  I i n d i c a t e d ,  it w o u l d  be m y  p l e a s u r e  to 
w o r k  w i t h  the g e n t l e m e n  a n d  o t h e r  i n t e r e s t e d  A l a s k a n s ,  
p a r t i c u l a r l y  my o f f i c e  w i l l  s u p p l y  all of the b a c k g r o u n d  
m e m o r a n d a  a n d  s t u d i e s  t h a t  w e r e  do n e  o v e r  a p e r i o d  of time so 
t h a t  . . . the s t a t e m e n t  w a s  m a d e  this m o r n i n g  by Mr. B l o c k  th a t  
t h e r e  w a s  no d e s i r e  to r e i n v e n t  the w h e e l .  I can sa v e  t h e m  the 
t r o u b l e  of r e c o n s t r u c t i n g  the s o c i e t y  th a t  r e i n v e n t e d  t h e  wh e e l .  
W e  can a n d  w i l l  g i v e  t h e m  all of that i n f o r m a t i o n .

O n e  f inal p o i n t  that a d d r e s s e d  a c o n c e r n  t h a t  Rep. 
B u s s e l l  r a i s e d  r e p e a t e d l y  th i s  m o r n i n g .  T h e  i s s u e  of costs. The
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A l a s k a  F e d e r a t i o n  of N a t i v e s  a p p o i n t e d  a s u b c o m m i t t e e  to r e v i e w  
th i s  bill, a n d  t h e y  d i d  it ov e r  an  e x t e n d e d  p e r i o d  of time. O n e  
of theii i n t e r e s t i n g  c o n c l u s i o n s  w a s  t h e y  f e l t  it w o u l d  sa v e  
h u n d r e d s  of t h o u s a n d s  of d o l l a r s  in l e g a l  costs, b e c a u s e  t h e y  n o w  
w o u l d  be a b l e  to a s c e r t a i n  f r o m  a s t a t u t e  t h a t  o r i g i n a t e d  w i t h  
the A l a s k a  l e g i s l a t u r e ,  r a t h e r  t h a n  f r o m  o p i n i o n s  t h a t  are, as 
t h e y  put it, f r e q u e n t l y  e x p e n s i v e  g u e s s t i m a t e s ,  n o t  i n f r e q u e n t l y  
c o m i n g  f r o m  W a s h i n g t o n ,  D.C. l a w  fi r m s ,  of w h a t  the s t a t e  of l a w  
w o u l d  be on m a n y  a r e a s  of g r e a t  c o n c e r n  to them. A n d  t h i s  b i l l  
h a s  no m o r e  a r d e n t  s u p p o r t e r s  t h a n  the A F N  a t  the p r e s e n t  time, 
b e c a u s e  t h e y  r e c o g n i z e  t h a t  h a v i n g  h a d  C o n g r e s s  d e c i d e  for t h e m  
t h e y  s h o u l d  be c o r p o r a t i o n s ,  t h e y  h a v e  run a l e n g t h  e x p e r i m e n t  in 
e x a c t l y  w h a t  it ' s  l i k e  to t r y  a n d  l i v e  u n d e r  e x i s t i n g  s t a t u t o r y  
a n d  c o m m o n  l a w  in the S t a t e  of A l a s k a  in t h e  c o r p o r a t e  field. 
A n d  t h e y  fe e l  t h a t  th e y  w i l l  sa v e  time, n o t  o n l y  in l i t i g a t i o n ,  
w h i c h  t h e y  w i l l  n o t  go t h r o u g h ,  but on p a y i n g  l a w y e r s .  A n d  tho 
o n e  t h i n g  t h a t  did c o m e  out of e v e r y t h i n g  t h i s  m o r n i n g ,  is y o u  
h a v e  an e x t r e m e l y  a l t r u i s t i c  bar, n e v e r  h a v e  I h e a r d  a t t o r n e y s  be 
so d i s d a i n f u l  of f u t u r e  b u s i n e s s .  W e ll, t h e r e  w i s h  w i l l  be 
s a t i s f i e d  if the A F N  is c o r r e c t  in its a s s e s s m e n t  of w h a t  w o u l d  
h a p p e n  s h o u l d  th i s  b i l l  be e n acted.

C O W D E R Y :  T h a n k  you. W e  h a v e  p e o p l e  on our ne x t
c o m m i t t e e  t h a t  h a v e  p l a n e s  to c a t c h  a n d  w e ' r e  r u n n i n g  over so
I'll, w i t h  th i s  c o m m e n t  I h o p e  y o u ' l l  k e e p  it short.

W E N D T E :  It is a c o m m e n t ,  b u t  I p e r s o n a l l y  h a v e  a
p r o b l e m  w i t h  the s e c o n d  h a n d  e x p r e s s i o n  of r e p o r t e r s ,  I w o u l d  
r e q u e s t  the c h a i r m a n  to s p e c i f i c a l l y  i n v i t e  the AFN, if t h e y  h a d  
n o t  e x p r e s s e d  t heir o p i n i o n .

F E S S L E R :  T h e y  w e r e  at the h e a r i n g ,  I a m  r e i t e r a t i n g
t h e i r  t e s t i m o n y  a t  the h e a r i n g  t h a t  to o k  p l a c e  in J u n e a u ,  Rep. 
W e n d t e ,  w h i c h  s u p p o r t s  . . .

C O W D E R Y :  L i k e  I said, th i s  w a s  the f i r s t  r e a l l y  h e a r i n g  
th a t  w e ' v e  h a d  on the b i l l  in the H o u s e ,  but w e  j o i n e d  w i t h  the 
h e a r i n g  of the S e n a t e ,  but a n y w a y  w e  a p p r e c i a t e  your com m e n t .

F E S S L E R :  I t h a n k  y o u  v e r y  m u c h .

C O W D E R Y :  I t ' s  the intent, I ' m  g o i n g  to r e c e s s  for a b o u t  
5 m i n u t e s  so w e  can get s o m e  of t h i s  s t u f f  c l e a n e d  off, a n d  we 
a p p r e c i a t e  e v e r y b o d y  c o m i n g  in a n d  b e i n g  p a t i e n t  w i t h  us. A n d  
w e ' l l  get ba c k  to the c o n f i r m a t i o n .  T h a n k  you.
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A C T I O N  N A R R A T I V E

T h e  m e e t i n g  o f  the S e n a t e  L a b o r  &  C o m m e r c e  C o m m i t t e e  
w a s  c a l l e d  to o r d e r  a t  3: 0 0  p . m., w i t h  S e n a t o r  R o d e y  pre s e n t .  
S e n a t o r s  E l i a s o n  Chair, M u l c a h y ,  B e n n e t t  a n d  S a c k e t t  w e r e  absent. 
T h i s  m e e t i n g  w a s  c a l l e d  for t h e  p u r p o s e  o f  r e c e i v i n g  p u b l i c  t e s t i­
m o n y  o n  SB 246. T h e  f o l l o w i n g  is a v e r b a t i m  t r a n s c r i p t  o f  the 
p r o c e e d i n g s  f r o m  a c a s s e t t e  t a p e  o f  t h e  r e e l - t o - r e e l  tape of 
t h e  m e e t i n g .

S E N A T O R  RO D E Y :  . . . T h i s  is a s u b c o m m i t t e e  m e e t i n g  of t b s  L a b o r
&  C o m m e r c e  C o m m i t t e e .  T h e  t a s k  is to r e v i e w  t h e  C o d e  C o m m i s s i o n 's 
w o r k  o n  t h e  c o r p o r a t i o n ' s  s t a t u t e .  W e  h a v e  w i t h  us t o d a y  the 
C h a i r m a n  o f  the C o d e  R e v i s i o n  C o m m i s s i o n ,  Mr. J o h n  A b b o t t ,  a t t o r n e y  
f r o m  A n c h o r a g e .  W i t h  us also is P r o f e s s o r  D a n i e l  F e s s l e r ,  w h o  is 
t h e  a u t h o r  of  t h e  c o r p o r a t i o n s  code, r.iiong w i t h  the C o d e  C o m m i s­
sion. J o hn, d i d  y o u  h a v e  a n y  q u e s t i o n s ,  o r  r a t h e r  a n y  c o m m e n t s ,  
y o u ' d  l i k e  to m a k e ?  P e r h a p s  the b e s t  t h i n g  y o u  c a n  do is . . . 
w o u l d  b e  to g i v e  e v e r y b o d y  here, w e  h a v e  m o s t l y  s t a f f  p e o p l e  a n d  
p e o p l e  f r o m  the a d m i n i s t x a t i o n  h e r e  w i t h  us  t o d a y  wh o ,  th e y  a r e  the 
o n e s  t h a t  do t h e  r e a l  w o r k .  And, o f  c o u r s e ,  t h e  l e g i s l a t u r e  . . . 
this is a c o m p l i c a t e d  m a t t e r ,  t h e  l e g i s l a t u r e  r e a l l y  has to take 
t h e  o p i n i o n  oi: t h c ~ e  p e o p l e  w h o  h a v e  the t i m e  a n d  e x p e r t i s e  to 
w o r k  o n  it.

J O H N  A B B O T T :  T h a n k  you. S e n a t o r  R o d e y .  J u s t  a f e w  p r e l i m i n a r y
c o m m e n t s  b e f o r e  I t u r n  it o v e r  to P r o f e s s o r  F e s s l e r .  T h e  c o r p o r a­
tions c o d e  has b e e n  u n d e r  a d v i s e m e n t ,  so to sp e a k ,  f o r  a b o u t  f o u r  
y e a r s  now. It h a s  u n d e r g o n e  a n u m b e r  of  r e v i s i o n s ,  a lot o f  t h o u g h t  
a n d  a lot o f  m a n  h o u r s .  It is a t e c h n i c a l  b ill. It is the f i r s t  
ti m e  t h a t  the A l a s k a  C o r p o r a t i o n s  C o d e  w i l l  h a v e  b e e n  s u b s t a n t i a l l y  
r e v i s e d  s i n c e  its a d o p t i o n  in 1962, a t  w h i c h  t i m e  it w a s  p r o b a b l y  
n o t  a v e r y  g o o d  code. A n d  w h a t  t h e  C o d e  C o m m i s s i o n  h a s  t r i e d  to 
d o  is to i m p r o v e  it, b r i n g  it to m o d e r n  s t a t u s  as a c o r p o r a t i o n  
c o d e  g o v e r n i n g  the a c t i v i t i e s  of p e o p l e  t h a t  h a v e  a c q u i r e d  a s l a t e  
c n a r t e r  a n d  to fi l l  in a n u m b e r  o f  v o i d s  in a r e a s  w h i c h  the L e g i s­
l a t u r e  h a s  n o t  s p o k e n  to a n d  w h i c h  n e e d  to be  s p o k e n  to s i n c e  a 
c o r p o r a t e  c h a r t e r  is, in e f f ect, a set o f  d i r e c t i o n s  to a n y o n e  
w i s h i n g  to i n c o r p o r a t e  as to h o w  t h e y  a r e  to a c t  as a c o r p o r a t i o n  
in  t h e  l e g a l  d i c t i o n .  T h a t  is b a s i c a l l y  what- the C o d e  C o m m i s s i o n  
h a s  d o n e  a n d  w i t h o u t  f u r t h e r  ado, I ' l l  t u r n  it o v e r  to P r o f e s s o r  
F e s s l e r .  H e ' l l  g i v e  y o u  a r u n  d o w n  o n  t e c h n i c a l  a s p e c t s  of the 
code.

PROFESSUiv F E S S L E R :  A n d  if it w o u l d  b e  h e l p f u l ,  S e n a t o r ,  a n y t i m e
e i t h e r ,  p a r t i c u l a r l y  y o u  or a n y  m e m b e r s  of the La f f  th a t  a r c  h e r e  
h a v e  q u e s t i o n s ,  p l e a s e  fe e l  f r e e  to i n t e r r u p t  me. I s h o u l d  f i r s t  
b e g i n  b y  i d e n t i f y i n g  m y s e l f .  I a m  f r o m  the U n i v e r s i t y  of C a l i f o r­
n i a  a t  Davis. I a m  h e r e  in the c a p a c i t y  as a c o n s u l t a n t  to the 
C o d e  R e v i s i o n  C o m m i s s i o n .  I w a s  f i r s t  r e t a i n e d  in the fall of 
1979 a n d  a s k e d  to r e v i e w  the c o n t e n t  o f  A l a s k a  s t a t u t o r y  l a w  o n  
f o r  p r o f i t  c o r p o r a t i o n s ,  w i t h  a v i e w  t o w a r d  a d v i s i n g  the c o m m i s­
si o n  as to w h e t h e r  o r  n o t  I t h o u g h t  t h a t  a n y  k i n d  o f  b a s i c  r e f o r m
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P R O F E S S O R  F E S S L E R  (cont ' d ) :  w a s  n e c e s s a r y .  I c o n c l u d e d  that it
wa s ,  a n d  I c a n  b r i e f l y  h i g h l i g h t  f o r  y o u  w h a t  m y  t h o u g h t s  were. 
W h e n  A l a s k a  b e c a m e  a state, the l e g i s l a t u r e  a d o p t e d  w i t h  v i r t u a l l y  
n o  m o d i f i c a t i o n  o f  w h a t  w a s  t h e n  t h e  c u r r e n t  c o r p o r a t i o n  law of 
t h e  S t a t e  o f  O r e g o n .  T h e  O r e g o n  l a w  in t u r n  w a s  a 1 9 5 4  v e r s i o n  
o f  the m o d e l  act. N o w  s u b s e q u e n t  to A l a s k a ' s  a d o p t i o n  of the 
O r e g o n  act, t h e r e  h a v e  b e e n  s i g n i f i c a n t  c h a n g e  b o t h  i n  the r e c o m­
m e n d e d  c o n t e n t  o f  the law. T h e  m o d e l  act, I s h o u l d  p o i n t  out 
p a r e n t h e t i c a l l y ,  is a n  a c t  w h i c h  is r e c o m m e n d e d  to t h e  l e g i s l a­
t u r e s  o f  t h e  s e v e r a l  s t a t e s  b y  a c o m m i t t e e  o f  the A m e r i c a n  B a r  
A s s o c i a t i o n .  O f  n e c e s s i t y ,  it is a v e r y  g e n e r a l  act. It p e r t a i n s  
to t h e  c o n d i t i o n s  a n d  e x p e r i e n c e  o f  n o  s i n g l e  j u r i s d i c t i o n  a n d  
o v e r  t h e  y e a r s  i t  h a s  b e c o m e  the b a s i c  act in  n u m e r o u s  s m a l l e r  
s t a t e s .  It h a s  n e v e r  b e e n  s u c c e s s f u l  in h a v i n g  m u c h  o f  an i m p a c t  
o n  t h e  l a w  o f  t h o s e  s t a t e s  w h e r e  a n y  l e g i s l a t u r e  sat d o w n  a n d  
d e c i d e d  to c r a f t  t h e i r  o w n  c o r p o r a t i o n ' s  law. T h e  D e l a w a r e ,  N e w  
Y o r k  a n d  C a l i f o r n i a  laws, w h i c h  a r e  t h e  t h r e e  m a j o r  a p p r o a c h e s  
to t h e  o r g a n i z a t i o n  a n d  d i s c i p l i n e  o f  c o r p o r a t e  a c t i v i t y  in the 
U n i t e d  S t a t e s ,  a n d  h a v e  r e f l e c t e d  v e r y  l i t t l e  i n f l u e n c e  o n  the 
m o d e l  act. W e  h a v e  a d o p t e d  the m o d e l  act. N o w  t h e  m o d e l  act that 
w a s  a d o p t e d  i n  O r e g o n  in 1 9 5 4  w a s  o b v i o u s l y  n o t  a d o p t e d  w i t h  a 
v i e w  t o w a r d  a n y  i n t e r e s t  that m i g h t  b e  in A l a s k a  o r  in  l e g i s l a­
tu r e s  n o t  b e  g i v e n  c r e d i t  o r  p r e s e n c e  in f i g u r i n g  o u t  t h e i r  law 
to b e c o m e  t h a t  o f  a n o t h e r  state. U n l i k e  the S t a t e  o f  Oregon, 
w h i c h  i n  1 9 5 4  h a d  n i n e t y  y e a r s  o f  c o m m o n  l a w  d e c i s i o n s  in the 
b u s i n e s s  f i e l d ,  a n d  t h e r e f o r e  w h e n  the l e g i s l a t u r e  e n a c t e d  a s t a t­
u t e  to r e g u l a t e  b u s i n e s s  a c t i v i t y  in O r e g o n ,  it c o u l d  take in t o  
a c c o u n t  t h a t  t h e  O r e g o n  S u p r e m e  C o u r t  is s p e a k i n g  to t hese q u e s­
ti o n s  f o r  n e a r l y  a c e n t u r y .  T h e  A l a s k a n  a c t  w a s  b r o u g h t  into o u r  
s t a t e  a g a i n s t  a b a c k g r o u n d  of a n e a r  v o i d  of  d e c i s i o n a l  law. A n d  
in  the y e a r s  t h a t  h a v e  i n t e r v e n e d ,  o u r  S u p r e m e  C o u r t  h a s  h a d  o c c a­
si o n  to s p e a k  f r o m  t i m e  to ti m e  o n  b u s i n e s s  m a t t e r s .  But I t h i n k  
t h a t  n o t  e v e n  t h e  m o s t  o p t i m i s t i c  l e a d e r  of  the A l a s k a n  courts 
w o u l d  f e e l  t h a t  t h e r e  is t o d a y  a b a c k g r o u n d  of s u p p l e m e n t a l  d e c i­
si o n a l  law. So f r o m  a p r a c t i t i o n e r ' s  v a n t a g e  p o i n t  o r  from a 
c l i e n t ' s  v a n t a g e  p o i n t ,  the c o r p o r a t e  l a w  ir. A l a s k a  st a r t s  o f f  as 
be i n g ,  b e a r i n g  n o  r a t i o n a l  r e l a t i o n s h i p  to the state. It is s u b­
s e q u e n t  to b e i n g  e n a c t e d  here. It h a s  b e e n  t i n k e r e d  w i t h  f r o m  
t i m e  to time. T h e r e  h a v e  b e e n  s o m e  a m e n d m e n t s .  It has n e v e r  b e e n  
t h o r o u g h l y  r e s t a t e d .  A m e n d m e n t s  to t h e  m o d e l  a c t  as they h a v e  
b e e n  r e c o m m e n d e d  h a v e  s o m e  b e e n  a d o p t e d  in A l a s k a ,  b u t  m o s t  h a v e  
not. A n d  t h e r e  is v i r t u a l l y  n o  c o m m o n  l a w  in A l a s k a ,  p r e - s t a t e­
h o o d  a n d  p o s t - s t a t e h o o d ,  in this a r ea. So t h a t  the b i g g e s t  p r o b­
le m  A l a s k a n s  f a c e  is t h a t  the l a w  w i t h  r e g a r d  to b u s i n e s s  a s s o­
c i a t i o n s  i n  t h e  s t a t e  is v e r y  s p a r s e ,  v e r y  d i f f i c u l t  to d e t e r m i n e ,  
a n d  t h e r e f o r e  it t h r e a t e n s  b u s i n e s s  w i t h  t h e  o n e  t h i n g  w h i c h  
b u s i n e s s  c a n n o t  d e a l  w i t h - - u n c e r t a i n t y . W h e n  q u e s t i o n s  are r a i s e d  
a n d  b u s i n e s s  p e o p l e  n e e d  l e g a l  a d v i c e ,  t h e y  n e e d  to be  told yes 
or no. T h e  a n s w e r  m a y b e  i s n ' t  v e r y  u s e f u l  at all. F o r  the a n s w e r  
t h a t  w e  m a y  g e t  this e v e n t u a l l y  d e c i d e d  b y  the S u p r e m e  C o u r t  is 
b o t h  a n  e x p e n s i v e  a n d  h i d e o u s l y  t i m e  c o n s u m i n g  p e r i o d  at w h i c h  to 
tr y  a n d  p r e d i c a t e  c o r p o r a t e  d e c i s i o n s  or c o r p o r a t e  action. So 
w h a t  I h a v e  r e c o m m e n d e d ,  a n d  o v e r  the y e a r s  w h a t  the c o m m i s s i o n
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h a s  e v o l v e d ,  is a n  e x t r e m e l y  c o m p r e h e n s i v e  s t a t u t e .  T h e  b i l l  
w h i c h  is p e n d i n g  in  t h e  S e n a t e  is S e n a t e  B i l l  246. It is p r o b a b l y  
the m o s t  e l a b o r a t e l y  s t a t e d  c o r p o r a t i o n ' s  c o d e  in the U n i t e d  S t a tes. 
If  it h a s  a r i v a l ,  it w o u l d  be  the C a l i f o r n i a  a c t  f r o m  the m i d -  
1 9 7 0 ' s. T h e  r e a s o n  t h a t  this s t a t u t e  s p e a k s  o n  s u b j e c t s  that go
c o n s i d e r a b l y  b e y o n d  the m o d e l  act is b e c a u s e  w e  a r e  a t t e m p t i n g  to
a n s w e r  b y  l e g i s l a t i v e  p r o v i s i o n  m a n y  q u e s t i o n s  w h i c h  i n  o t h e r  
s t a t e s  a r e  a n s w e r e d  b y  w e l l  k n o w n  c o m m o n  l a w  d e c i s i o n s ,  w h i c h
d e c i s i o n s  w e  s i m p l y  do n o t  h a v e  i n  the S t a t e  o f  A l a s k a .  So in
o r d e r  to h a v e  a t h o r o u g h l y  c o n c e p t u a l  a n d  d e t a i l e d  s t a t u t e ,  it w a s  
f e l t  n e c e s s a r y  to b e g i n  b y  l o o k i n g  at s o m e  b a s i c  p h i l o s o p h i c a l  
c h o i c e s .  A n d  w h e n  the c o m m i s s i o n  l o o k e d  b e y o n d  t h e  S t a t e  o f  A l a s k a  
it f o u n d  t h a t  the a t t i t u d e  of s t a t e  g o v e r n m e n t  t o w a r d  c o r p o r a t i o n s  
v a r i e s  d r a m a t i c a l l y  f r o m  s t ate to state. T h e  m o s t  i m p r e s s i v e  d i s­
t i n c t i o n  w o u l d  b e  b e t w e e n  D e l a w a r e  o n  t h e  o n e  h a n d  a n d  the S t a t e  
o f  C a l i f o r n i a ,  w h e r e  I c o m e  from, o n  t h e  other. It is so r t  of 
s u r p r i s i n g  to p e o p l e  w h e n  th e y  f i r s t  g e t  in t o  th i s  f i e l d  that 
D e l a w a r e  is t h e  m o s t  i m p o r t a n t  A m e r i c a n  j u r i s d i c t i o n  for c o r p o r a t e  
p u r p o s e s .  I f  y o u  l o o k  at the F o r t u n e  l i s t  o f  the 100 l a r g e s t
A m e r i c a n  c o r p o r a t i o n s ,  97 are i n c o r p o r a t e d  i n  p o s t  o f f i c e  boxes
i n  D o v e r ,  D e l a w a r e .  A n d  this is b e c a u s e  o v e r  t h e  y e a r s  p e o p l e  in
b u s i n e s s ,  i n  m a n a g e m e n t ,  h a v e  f o u n d  in the D e l a w a r e  l e g i s l a t u r e  a
v e r y ,  v e r y  r e c e p t i v e  a n d  u n d e r s t a n d i n g  body. A l s o ,  the S t a t e  o f  
D e l a w a r e  h a s  m a i n t a i n e d  c h a n c e r y  c o u r t s  lo n g  a f t e r  t h e y  w e r e  
a b o l i s h e d  i n  a l l  o t h e r  A m e r i c a n  j u r i s d i c t i o n s  w i t h  the r e s u l t  t h a t  
y o u  c a n  g e t  a m a t t e r  l i t i g a t e d ,  t r i e d  a n d  f i n a l l y  d i s p o s e d  of on  
a p p e a l  in t h e  S t a t e  o f  D e l a w a r e  i n s i d e  o f  a 100 days. Again, 
b u s i n e s s  c a n n o t  s t a n d  to b e  told m a y b e  w i t h  r e g a r d  to a q u e s t i o n .  
D e l a w a r e ' s  a c t  is c o n s i d e r e d  a m a n a g e m e n t  o r i e n t e d  s tatute. If 
t h e r e  a r e  v a l u e  j u d g m e n t s  to b e  m a d e  g i v i n g  p r e f e r e n c e  to the 
p r e r o g a t i v e s  o f  s h a r e h o l d e r s  on  t h e  o n e  hand, o r  t h o s e  of the 
i n c u m b e n t  m a n a g e m e n t ,  the o f f i c e r s  a n d  d i r e c t o r s  on the o t h e r  
h a n d .  T h e  D e l a w a r e  a c t  m a k e s  all t h o s e  v a l u e  c a l l s  in favcr" of 
i n c u m b e n t  m a n a g e m e n t .  In s t a r k  c o n t r a s t ,  the S t a t e  o f  C a l i f o r n i a  
h a s  t h e  m o s t  p r o - s h a r e h o l d e r ,  a n t i - i n c u m b e n t  m a n a g e m e n t  c o r p o r a­
ti o n s  c o d e  in the U n i t e d  States. In C a l i f o r n i a ,  D e l a w a r e ,  e x c u s e  
me, C a l i f o r n i a  d i r e c t o r s  can s e r v e  o n l y  o n e  y e a r  t e rms of office.
It is i l l e g a l  to a t t e m p t  to g i v e  a d i r e c t o r  a l o n g e r  t e r m  of 
o f f i c e .  T h e  e n t i r e  b o a r d  m u s t  s t a n d  f o r  e l e c t i o n  at a s i n g l e  
m e e t i n g  h e l d  e v e r y  year. A n d  b e y o n d  that, i n ' C a l i f o r n i a  s h a r e­
h o l d e r s  a r e  g i v e n  the m a n d a t o r y  r i g h t  to c u m u l a t e  t h e i r  votes.
T h e  v o t i n g  s c h e m e  d e s i g n e d  to m a x i m i z e  the o p p o r t u n i t y  for m i n o r­
ity  s h a r e  i n t e r e s t  to g a i n  b o a r d  r e p r e s e n t a t i o n .  N o w  w h e n  one 
l o o k s  a t  t h e  m a n a g e m e n t  o r i e n t e d  D e l a w a r e  a c t  o n  the o n e  hand, 
a n d  t h e  C a l i f o r n i a  a p p r o a c h  w h i c h  is to b e n d  e v e r y t h i n g  in f a v o r  
o f  s h a r e h o l d e r s ,  a d e c i s i o n  w a s  m a d e  b y  the C o d e  R e v i s i o n  C o m m i s­
s i o n  t h a t  w e  w o u l d  c r a f t  a s t a t u t e  w h i c h  h a d  no  i n h e r e n t  i n t e r n a l  
b i a s .  U n d e r  this p r o p o s e d  bill, it w o u l d  b e  p o s s i b l e  for i n d i v i d u­
als d e s i r i n g  to f o r m  a c o r p o r a t i o n ,  to f o r m  a c o r p o r a t i o n  that h a d  
a l l  of  t h e  p r e r o g a t i v e s  w h i c h  C a l i f o r n i a  i n s i s t s  u p o n  for a 
C a l i f o r n i a  c o r p o r a t i o n .  In o t h e r  w o r d s ,  y o u  c o u l d  c h o o s e  to h a v e  
o n e  y e a r  t e r m s  for d i r e c t o r s .  Y o u  c o u l d  c h o o s e  to h a v e  no c l a s s i­
f i c a t i o n  of  the b o a r d s ,  so that t h e  e n t i r e  b o a r d  m u s t  s t a n d  for
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a n n u a l  e l e c t i o n s .  Y o u  c a n  c h o o s e  to h a v e  c u m u l a t i v e  v o t i n g ,  b u t  
n o n e  o f  t h e s e  c h o i c e s  a r e  f o r c e d  u p o n  y o u  b y  the state. T h e r e­
fore, it w o u l d  b e  p o s s i b l e  u n d e r  t h i s  s t a t u t e  to c h o o s e  t h r e e  
y e a r  t e r m s  f o r  d i r e c t o r s ,  to c l a s s i f y  the b o a r d  so t h a t  o n l y  o n e -  
t h i r d  o f  t h e  b o a r d  c o m e s  u p  for e l e c t i o n  e v e r y  y e ar, a n d  to d e n y  
to the s h a r e h o l d e r s  c u m u l a t i v e  v o t i n g .  W h a t  w e  h a v e  a t t e m p t e d  to 
do is to a l l o w  p e o p l e  in  this s t a t e  t h e  f r e e d o m  to m a k e  t h e i r  o w n  
b u s i n e s s  d e c i s i o n s  a n d  to m a k e  t h e i r  o w n  d e c i s i o n  a b o u t  w h a t  it 
is t h e y  w a n t  in  t e r m s  o f  m a n a g e m e n t  a n d  the r i g h t s  a n d  p r e r o g a­
tiv e s  o f  t h e  b e n e f i c i a l  o \ m e r s , t h e  s h a r e h o l d e r s .  W h a t  w e  h a v e  
s o u g h t  b y  w a y  of  r e f o r m ,  h o w e v e r ,  is to i n s u r e  t h a t  a l l  o f  t h e s e  
b a s i c  d e c i s i o n s  a r e  t a k e n  w i t h i n  t h e  c o n t e x t  of  the a r t i c l e s  of 
i n c o r p o r a t i o n  so t h a t  t h e r e  is a s i n g l e  d o c u m e n t  w h i c h  s h a r e­
h o l d e r s  o r  o t h e r  i n t e r e s t e d  p a r t i e s  c a n  l o o k  to t h a t  w i l l  y o u  a 
t o t a l l y  a c c u r a t e  p i c t u r e  of  w h a t  b a s i c  d e c i s i o n s  h a v e  b e e n  m a d e  
w i t h  r e g a r d  to t h i s  s p e c i f i c  c o r p o r a t i o n .  F o r  t h a t  r e a s o n ,  y o u  
w i l l  n o t i c e  t h a t  t h e r e  is i m p o r t a n t  l a n g u a g e  in t h e  p r o v i s i o n s  of 
t h e  a c t  d e a l i n g  w i t h  t h e  a r t i c l e s  o f  i n c o r p o r a t i o n .  T w o  s e c t i o n s ,  
t h e  s e c t i o n  t h a t  s p e a k s  to the m a n d a t o r y  t e r m s  w h i c h  m u s t  b e  
c o v e r e d  b y  t h e  a r t i c l e s  a n d  the s u c c e e d i n g  s e c t i o n  w h i c h  r e f e r s  
to the o p t i o n a l  terms. T h a t  has a v e r y  i m p o r t a n t  c a v eat. A l l  of 
t h e  t o p i c s  c o v e r e d  in th a t  s e c t i o n  a r e  s t a t e d  b y  the s t a t u t e  to 
b e  e f f e c t i v e  o n l y  i f  m a d e  the o b j e c t  of p r o v i s i o n  in t h e  a r t i c l e s .  
T h e r e f o r e ,  if y o u  p u t  t h e m  in b y l a w s ,  if y o u  try to p u t  t h e m  in 
s h a r e h o l d e r  a g r e e m e n t s ,  s t a t u t o r i l y  t h e y  w o u l d  b e  n u l l  a n d  void.
So t h a t  o u r  a t t e m p t  h a s  b e e n  m a d e  to m a k e  the a r t i c l e s  of i n c o r­
p o r a t i o n  a n d  the p r o c e s s  o f  i n c o r p o r a t i o n  o f  a n e w  c o r p o r a t e  
e n t i t y  is v e r y  m u c h  l i k e  a c o o k b o o k .  T h e  s t a t u t e  is a r e c i p e  of 
c h o i c e s  to b e  m a d e .  T h e y  a r e  c l e a r l y  p r e s e n t e d .  B o t h  the c o u n s e l  
a n d  c l i e n t  s h o u l d  f i n d  it v e r y  e a s y  to g o  t h r o u g h  the p r o c e s s  of 
i n c o r p o r a t i o n ,  g i v i n g  to the c l i e n t s  the o p p o r t u n i t y  to m a k e  b a s i c  
d e c i s i o n s  a b o u t  the c o r p o r a t i o n  b e i n g  formed. T h e r e a f t e r  any 
p o t e n t i a l  i n v e s t o r s  w i l l  f i n d  t h o s e  d e c i s i o n s  c l e a r l y  r e f l e c t e d  
i n  t e rms o f  the a r t i c l e s  of  i n c o r p o r a t i o n .  So y o u  h a v e  h e r e  a 
s t a t u t e  w h i c h  is p r e t t y  m u c h  d e v o i d  o f  a n y  i n t e r n a l  bias, in 
f a v o r  o f  s h a r e h o l d e r s  or in f a v o r  o f  m a n a g e m e n t  p r e r o g a t i v e s ,  
w h i c h  h a s  a l s o  s o u g h t  to m i n i m i z e  the r o l e  o f  g o v e r n m e n t .  C e r t a i n  
s t a t e s  h a v e  r e c e n t l y  b e e n  a d o p t i n g  a c t s  w h i c h  h a v e  a t t e m p t e d  to 
i n t r u d e  the g o v e r n m e n t  m o r e  a n d  m o r e  i n t o  the a r e a  o f  c o r p o r a t e  
a c t i v i t y .  T h e r e  is c o n c e r n  a b o u t  the s o c i a l  r e s p o n s i b i l i t y  of 
c o r p o r a t e  b e h a v i o r .  T h e r e  is s o l i c i t  ide a b o u t  the q u e s t i o n  as to 
w h e t h e r  c o r p o r a t e  m a n a g e m e n t ,  the p e o p l e  w h o m  L o u i s  B r a n d e i s  o n c e  
r e f e r r e d  to as m a n a g i n g  o t h e r  p e o p l e ' s  m o n e y ,  the d e g r e e  to w h i c h  
t h e y  w e r e  truly, h o n e s t l y  a n d  e f f i c i e n t l y  e x e r c i s i n g  t h e i r  b u s i­
n e s s  j u d g m e n t  a n d  w h a t  the s t a t e ' s  i n t e r e s t  o u g h t  to be. Our 
d e c i s i o n  h a s  b e e n  to r e c o m m e n d  to t h e  l e g i s l a t u r e  a d o p t i o n  of a 
p a c t  w h i c h  r e n d e r s  c e r t a i n  r e p o r t i n g  o b l i g a t i o n s  w h i c h  m u s t  be 
m a d e  to the D e p a r t m e n t  of C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t  w h i c h  
s t a n d a r d i z e s  the r e p o r t i n g  o b l i g a t i o n s ,  b o t h  in t e r m s  of t h e i r  
c o n t e n t ,  the.'-r f o r m  a n d  t h e i r  title, so that t h e r e  w i l l  b e  a 
h a b i t u a l  p a t t e r n  o f  r e p o r t i n g  to the state. But b e y o n d  that d o e s  
n o t  s e e k  to g i v e  the s t a t e  a v e r y  i n t r u s i v e  r o l e  to p l a y  in the
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o p e r a t i o n  o f  f o r  p r o f i t  c o r p o r a t i o n s .  T h e  o l d  p r o  w a r r a n t o  p r o­
v i s i o n  b r o u g h t  b y  t h e  A t t o r n e y  G e n e r a l  w h i c h  h a s  n e v e r  e n j o y e d  
m u c h  u s e  i n  t h e  S t a t e  o f  A l a s k a  does n o t  c o m e  in for m u c h  o f  an 
e n h a n c e d  r o l e  in  s t a t u t e .  Yes?

H E N R Y  L A N C A S T E R :  E x c u s e  me, but do e s  y o u r  d e f i n i t i o n  of  s t a t e
i n t r u s i v e n e s s  e x t e n d  to f i d u c i a r y  d u t i e s  a n d  . . . t y p e  of 
s h a r e h o l d e r s ?

P R O F E S S O R  F E S S L E R :  No, w h e n  I a m  s p e a k i n g  n o w  o f  a s t a t e m e n t ,  I
a p p r e c i a t e  the o p p o r t u n i t y  to cl a r i f y .  I a m  s p e a k i n g  n o w  o f  the 
e x e c u t i v e  b r a n c h  o f  g o v e r n m e n t .  I a m  n o t  s p e a k i n g  n o w  of a t t e m p t­
ing to m i n i m i z e  the r o l e  o f  the j u d i c i a r y  in the e v e n t  l i t i g a t i o n  
s h o u l d  t a k e  p l a c e ,  b u t  r a t h e r  to w h a t  e x t e n t  w o u l d  t h e r e  b e  an 
i n v e s t i g a t i v e  p r e s e n c e  o f  the A t t o r n e y  G e n e r a l  l o o k i n g  into the 
o p e r a t i o n  of  c o r p o r a t i o n s .  W e  h a v e  two p r o v i s i o n s :  T h e r e  is a
p r o v i s i o n  in this a c t  w h i c h  a l l o w s  the A t t o r n e y  G e n e r a l  to c o m m e n c e  
a c a u s e  o f  a c t i o n  d e s i g n e d  to s e e k  the d i s s o l u t i o n  of a c o r p o r a­
tion. T h a t ' s  t h e  o l d  c l a s s i c a l  p r o  w a r r a n t o  p r o c e d u r e  for v e r y  
s e r i o u s  o f f e n s e s  a g a i n s t  s t a t e  l a w  or p u b l i c  p o l i c y .  T h e r e  is 
a l s o  a p r o v i s i o n  f o r  the a d m i n i s t r a t i v e  d i s s o l u t i o n  of c o r p o r a t i o n s  
w h i c h  a r e  m e r e l y  h a b i t u a l l y  i g n o r i n g  the v a r i o u s  r e p o r t i n g  r e q u i r e­
m e n t s  a n d  tax o b l i g a t i o n s  w h i c h  the s t a t e  has c r e a t e d .  A n d  t h o s e  
e n f o r c e m e n t  p r o c e d u r e s  a r e  p l a c e d  in the h a n d s  of  the C o m m i s s i o n e r  
of  C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t .  T h e y  are a d m i n i s t r a t i v e  
p r o c e d u r e s .  T h e r e  is a p r o v i s i o n  in the a c t  w h i c h  w o u l d  a l l o w  a 
c o r p o r a t i o n  w h o  j u s t  h a d  its c h a r t e r  s u s p e n d e d  p u r s u a n t  to this 
to a p p e a l  to the s u p e r i o r  c o u r t  for a t r i a l  de n o v o  o n  the m a t t e r  
so t h a t  the s t a t e ' s  r o l e  is c e r t a i n l y  g o i n g  to b e  v i n d i c a t e d  in 
t e r m s  o f  t a x  o b l i g a t i o n s  or r e p o r t i n g  o b l i g a t i o n s .  T h e  p r e r o g a­
tive s  o f  the A t t o r n e y  G e n e r a l  of the D e p a r t m e n t  of  L a w  h a v e  b e e n  
p r o t e c t e d  in this l e g i s l a t i o n .  B u t  b a s i c a l l y  w h a t  w e  h a v e  a t t e m p­
ted to do is to f o r c e  t h o s e  w h o  c o n t r o l  the c o r p o r a t i o n ,  e s p e c i a l l y  
l a r g e r  c o r p o r a t i o n s  h a v i n g  n u m e r o u s  s h a r e h o l d e r s ,  to m a k e  a n n u a l  
r e p o r t s  to s h a r e h o l d e r s .  A n d  w e  a s s u m e  that the s h a r e h o l d e r s  
w i l l  b e  the b e s t  s o u r c e  o f  d i s c i p l i n e  o v e r  the s t e w a r d s h i p  of 
p e o p l e  w h o  a r e  m a n a g i n g  c o r p o r a t e  r e s o u r c e s  w h i c h  the s h a r e h o l d e r s  
h a v e  the b e n e f i c i a l  i n t e r e s t . i n  p r o t e c t i n g .  So for the f i r s t  
time if th i s  a c t  w e r e  a d o p t e d ,  t h e r e  w o u l d  be m a n d a t o r y  r e p o r t i n g  
o b l i g a t i o n s  e v e r y  y e a r  on the p a r t  o f  the c o r p o r a t i o n  to its 
s h a r e h o l d e r s ,  g i v i n g  the s h a r e h o l d e r s  a f a i r l y  f a c i l e  m e a n s  of 
g a t h e r i n g  w h a t  the f i n a n c i a l  s t a t u s  of  t h e  c o r p o r a t i o n  is. A l so, 
y o u ' l l  b e  i n t e r e s t e d  in l o o k i n g  at the s e c t i o n  on  w h a t  arc c a l l e d  
t r a n s a c t i o n s  w i t h  i n t e r e s t e d  d i r e c t o r s  a n d  o f f i c e r s .  T h e s e  t r a n s­
ac t i o n s  a r e  s p e c i f i c a l l y  d e f i n e d  in the s t a t u t e ,  and e v e r y  y e a r  
c o r p o r a t e  m a n a g e m e n t  m u s t  d i s c l o s e  tc the s h a r e h o l d e r s  the 
i d e n t i t i e s ,  d a t e s  a n d  a m o u n t s  o f  t r a n s a c t i o n s  f a l l i n g  w i t h i n  the 
s t a t u t o r y  d e f i n i t i o n .  T h e  s h a r e h o l d e r s  w i l l  h a v e  a m u c h  b e t t e r  
o p p o r t u n i t y  to d e c i d e  w h e t h e r  or n o t  t h e r e  h a v e  b e e n  a u u s e s  of 
f i d u c i a r y  o b l i g a t i o n s .  I s h o u l d  a l s o  p o i n t  out the r e f e r e n c e  
to the i n q u i r y  a b o u t  f i d u c i a r y  o b l i g a t i o n s ,  that this s t a t u t e  
for the f i r s t  t i m e  g i v e s  a c l e a r  d e f i n i t i o n  of the d u t i e s  o f  c a r e
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a n d  l o y a l t y  w h i c h  a r e  o w e d  b y  a d i r e c t o r  to the c o r p o r a t i o n .  T h e  
s t a t u t e  a l s o  s p e c i f i c a l l y  d e l i n e a t e s  the r i g h t s  o f  a d i r e c t o r  to 
r e l y  o n  c e r t a i n  .information s u p p l i e d  b y  c o r p o r a t e  o f f i c e r s  i n­
c l u d i n g  t h e  o p i n i o n  o f  c o u n s e l  or  b y  c o m m i t t e e s  on w h i c h  that 
p a r t i c u l a r  d i r e c t o r  does n o t  h a p p e n  to serve. A l s o  for the f irst 
t i m e  in t h i s  s t a t u t e ,  f i d u c i a r y  d u t i e s  a r e  a r t i c u l a t e d  on b e h a l f  
of  c o r p o r a t e  o f f i c e r s .  T h e r e  is n o  s t a t u t o r y  f o r m u l a t i o n  of 
f i d u c i a r y  o f  c o r p o r a t e  o f f i c e r s  i n  the S t a t e  o f  A l a s k a  today.
T h e y  w o u l d  b e  l e f t  i n t r u s i v e  to c o m m o n  l a w  c o n j e c t u r e  as to w h a t  
t h e y  w e r e  a n d  w h a t  the u i m e n s i o n  m i g h t  be. So t h o s e  are the 
b a s i c  a p p r o a c h e s  win _n a r e  t a k e n  to th i s  v e r y  i m p o r t a n t  q u e s t i o n .

H E N R Y  L A N C A S T E R :  D o e s  it do a n y t h i n g  to r e l i e v e  t h e  b u r d e n  or
r e d u c e  t h e  c o s t  of  s h a r e h o l d e r  l i t i g a t i o n  in s e e k i n g  to fi n d  t h a t  
i n f o r m a t i o n ?

P R O F E S S O R  F E S S L E R :  W e l l ,  first, the s t a t u t e  c l e a r l y  d e f i n e s  the
r i g h t s  in w h i c h  s h a r e h o l d e r s  w i l l  h a v e  w i t h  r e g a r d  to i n s p e c t i n g  
c o r p o r a t e  b o o k s  a n d  r e c o r d s .  A  d i s t i n c t i o n  is drawn, y o u ’ll 
n o t i c e  in the p r o v i s i o n s  o f  this act, b e t w e e n  a s h a r e h o l d e r  w h o s e  
b a s i c  i n t e r e s t  is e x a m i n i n g  the s h a r e h o l d e r  list a n d  g a i n i n g  
k n o w l e d g e  o f  t h e  i d e n t i t y  o f  the o t h e r  s h a r e h o l d e r s  or even 
g r e a t e r  i n t e r e s t  in t r y i n g  to f i g u r e  o u t  h o w  the shares' are p r o­
p o r t i o n a t e l y  h a n d l e d .  W e  a l s o  h a v e  c r e a t e d  a r i g h t  of i n s p e c t i o n  
w i t h  r e g a r d  to c o r p o r a t e  b o o k s  a n d  r e c o r d s .  T h e  s t a t u t e  s p e c i­
f i c a l l y  i n c l u d e s  in that d e s c r i p t i o n  the b o o k s  a n d  r e c o r d s  of 
s u b s i d i a r y  c o r p o r a t e  e n t i t i e s .  B e c a u s e  o n e  o f  the b a s i c  p r o b l e m s  
t h a t  has a r i s e n  in j u r i s d i c t i o n s  in r e c e n t  times h a s  b e e n  t h a t  
c o r p o r a t i o n s  w i l l  f r e q u e n t l y  h i d e  t r a n s a c t i o n s  that they k n o w  m a y  
be o b j e c t i o n a b l e  b y  h a v i n g  t hose t r a n s a c t i o n s  take p l a c e  w i t h i n  
the g u i s e  of s u b s i d i a r y  or o t h e r  a f f i l i a t e d  c o r p o r a t e  e n t i t i e s .
So s h a r e h o l d e r s  a r e  n o w  g i v e n  s t a t u t o r y  r i g h t s  of i n s p e c t i o n ,  
a n d  t h e y  a r e  g i v e n  c e r t a i n  teeth. Y o u ' l l  b e  i n t e r e s t e d  in the 
p r o v i s i o n s  that d e a l  w i t h  the c o n s e q u e n c e  to a c o r p o r a t e  o f f i c e r  
w h o  d e n i e s  to a s h a r e h o l d e r  w h a t  a r e  that s h a r e h o l d e r ' s  s t a t u t o r y  
r i g h t s  o f  i n s p e c t i o n ,  i n c l u d i n g  a $ 5 , 0 0 0  c i v i l  l i a b i l i t y  to that 
s h a r e h o l d e r .in a d d i t i o n  to w h a t e v e r  a c t u a l  d a m a g e s  the s h a r e­
h o l d e r  m a y  be a b l e  to s h o w  b y  v i r t u e  of the d e n ial. In the past, 
o n e  c o u l d  s i m ply, in t h e  j a r g o n  o f  the trade, t o u g h  it out or 
s t u m b l e  w h e n  f a c e d  w i t h  s h a r e h o l d e r  d e m a n d s .  T h e r e  w e r e  no 
s t a t u t o r y  p e n a l t i e s .  T h e r e  w a s  n o  l e g a l l y  d e f i n e d  d o w n s i d e  r i s k  
fo r  s u c h  a s t r a t e g y .  T h e r e  w a s  a l w a y s  the p o s s i b i l i t y  that y o u  
m i g h t  w e l l  be sued, b u t  y o u  c o u l d  t a k e  a c h a n c e  that: y o u  c o u l d  
r e s i s t  a n y  l i a b i l i t y  o n  the t h e o r y  t h a t  the s h a r e h o l d e r  c o u l d  n o t  
s h o w  th a t  she h a d  s u f f e r e d  a n y  d i s c r e e t ,  p r o v a b l e ,  a s c e r t a i n a b l e  
d a m a g e s .  T h o s e  m a t t e r s  h a v e  b e e n  t h o u g h t  o u t  b y  the c o m m i s s i o n ,  
d e b a t e d  a t  s o m e  l e n gth, a n d  the c o m m i s s i o n ' s  r e c o m m e n d e d  p o s i t i o n s  
o n  t h a t  a r e  r e f l e c t e d  in this bill. In a d d i t i o n  to that, in 
o t h e r  w o r d s ,  in a d d i t i o n  to the p r e r o g a t i v e s  w h i c h  a s h a r e h o l d e r  
w h o  s u d d e n l y  m a k e s  it h e r  b u s i n e s s  to w a n t  to look i n t o  these 
m a t t e r s ,  t h e r e  is as I s t a t e d  a f e w  m o m e n t s  a g o  the uicindatory



r e p o r t i n g  o b l i g a t i o n ;  w h i c h  c o r p o r a t i o n s  h a ve. T h e y  b e c o m e  m o r e  
e l a b o r a t e  as the s i z e  of the c o r p o r a t i o n  i n c r e a s e s ,  a n d  the i n e r­
tia  o f  s h a r e h o l d e r s  is t h o u g h t  to r e q u i r e  that the c o r p o r a t e  
m a n a g e m e n t  b e  f o r c e d  to c o m e  to t h e m  w i t h  a n n u a l  r e p o r t s .  S o m e  
a r e  the t w e l v e  p a y  r e p o r t s  t h a t  a r e  r e q u i r e d  b y  the S e c u r i t i e s  a n d  
E x c h a n g e  C o m m i s s i o n ,  so t h a t  s h a r e h o l d e r s  w o u l d  at l e a s t  be 
a l t e r t e d  b y  the b a s i c  i n f o r m a t i o n  i m p a r t e d  in t h o s e  re p o r t s .  A n d  
t h e n  m i g h t  b e  w e l l  a l e r t e d  to f o l l o w  up b y  i n q u i r i e s  a n d  t a k e  
a d v a n t a g e  o f  t h e i r  r i g h t s  o f  i n s p e c t i o n .  A n d  i n  this regard, 
t h e r e  is o n e  o t h e r  a r e a  o f  A l a s k a  l a w  th a t  I t h i n k  is s h o c k i n g l y  
d e f i c i e n t .  A l a s k a  is o n e  o f  two j u r i s d i c t i o n s  in the U n i t e d  
S t a t e s  t h a t  h a s  n o  s t a t u t o r y  r e g u l a t i o n  o f  the s h a r e h o l d e r  d e r i v a­
ti v e  c a u s e  o f  a c t i o n .  If  t h e r e  h a s  b e e n  a r e f o r m  w h i c h  has h a d  
r o u g h  s l e d d i n g  in the U n i t e d  S t a t e s  s i n c e  the 1 9 4 0 ' s ,  it has 
b e e n  the t h e o r y  th a t  the s h a r e h o l d e r s  c o u l d  b e  r e l i e d  u p o n  li k e  
C i n c i n n a t u s , at t h e i r  o w n  e x p e n s e ,  to e n t e r  l i sts a g a i n s t  t h o s e  
w h o  are m a n a g i n g  t h e  c o r p o r a t i o n  a n d  s u e  u s i n g  the c o r p o r a t i o n  as 
the b e n e f i c i a l  p l a i n t i f f  for the l i t i g a t i o n .  T h e  t h e o r y  in the 
19 4 0 ' s  w h e n  this b e c a m e  a m a t t e r  o f  g r e a t  v o g u e  in c o r p o r a t e  l i t­
e r a t u r e  w a s  t h a t  in this m a n n e r  c o r p o r a t e  r e s p o n s i b i l i t y  w o u l d  b e  
r e t u r n e d  to c o r p o r a t e .  . . T h e  r o l e  o f  g o v e r n m e n t  w a s  r e c e d i n g  as 
c o r p o r a t i o n s  b e c a m e  m o r e  a n d  m ore, t h e r e  are m o r e  than e ight 
t h o u s a n d  f o r  p r o f i t  c o r p o r a t i o n s  in A l a s k a  a l r e a d y .  A n d  that 
n u m b e r  c a n  o n l y  b e  e x p e c t e d  to go up. If the D e p a r t m e n t  of L a w  
w e r e  to l o o k  i n t o  t h e i r  a f f a i r s ,  t h e y  w o u l d  h a v e  to b e  m a s s i v e l y  
i n s p e c t e d .  So the t h e o r y  w a s ,  let the s h a r e h o l d e r s  do it. T h e  
d i f f i c u l t y  was, of  c o u r s e ,  t h e  f l a w  i n  n a t u r e  o f  h u m a n k i n d  is 
n i c e l y  r e f l e c t e d  in the c r o s s  s e c t i o n  of i n d i v i d u a l s  w h o  are 
l i k e l y  to b e  s h a r e h o l d e r s .  T h e r e f o r e ,  s e c t i o n  435 in the b i l l  is 
a d d r e s s e d  to the s t a t u t o r y  i*egulation of  s h a r e h o l d e r  d e r i v a t i v e  
c a u s e  o f  a c t i o n .  H o w e v e r ,  it has b e e n  to a t t e m p t  to fe r r e t  o u t  
the s h a r e h o l d e r  w h o  w a s  m o s t  l i k e l y  to b r i n g  a m e r i t o r i o u s  c a u s e  
o f  a c t i o n  a n d  h a v e  the l e g a l  r e s o u r c e s  to s t i c k  w i t h  th a t  c a u s e  o f  
a c t i o n  t h r o u g h  a p r o c e s s  o f  p r o s e c u t i o n  a n d  f i n a l  a d j u d i c a t i o n .
T h e  b a s i c  a b u s e s ,  o f  c o u rse, o v e r  the y e a r s  h a v e  b e c o m e  s h a r e­
h o l d e r s  w o u l d  b r i n g  w h a t  a r e  n o w  . . . r e f e r r e d  to as s t r i k e  
suits. T h e  c a u s e s  of  a c t i o n  i n i t i a t e d  a g a i n s t  the c o r p o r a t i o n  
w i t h  f u l l  k n o w l e d g e  th a t  the c o r p o r a t i o n  c o u l d  f i n d  t h e  e x pense, 
b o t h  in t i m e  a n d  t r e a s u r y ,  the a d v e r s e  p u b l i c i t y  o f  the m e d i a  
p i c k i n g  up t h a t  a c o r p o r a t i o n  has b e e n  s u e d  for a h u n d r e d  m i l l i o n  
d o l l a r s  o r  a m i l l i o n  d o l l a r s ,  a l l e g i n g  t h a t  all of t h e  p e o p l e  w h o  
a r e  r u n n i n g  the c o r p o r a t i o n  a r e  c r o oks. A n d  th a t  a n y  i n d i v i d u a l s  
w h o  b r o u g h t  t h e s e  t y p e s  o f  a c t i o n  w e r e  f r e q u e n t l y  v e r y  i n t e r e s t e d  
i n  h a v i n g  i n c u m b e n t  m a n a g e m e n t  s i m p l y  b u y  t h e m  o f f  w i t h  n o n -  
j u d i c i a l l y  s u p e r v i s e d ,  o u t  o f  c o u r t  s e t t l e m e n t s .  It is n o t  s u r­
p r i s i n g  t h a t  the f r u i t s  o f  t h e s e  n o n - j u d i c i a l l y  s u p e r v i s e d  o u t  of  
c o u r t  s e t t l e m e n t s  n e v e r  w e n t  to t h e  c o r p o r a t e  t r e a s u r y ,  w h i c h  is 
a t h e o r y  in a d e r i v a t i v e  c a u s e  o f  a c t i o n ,  b u t  w e n t  to the s h a r e­
h o l d e r  w h o  w a s  k e e p i n g  his pe a c e .  A l l  o f  t h e s e  t y p e s  of a b u s e s  
I t h i n k  h a v e  b e e n  p r o p h y l a c t i c n l l y  d e a l t  w i t h  in s e c t i o n  435.
Y o u  w i l l  n o t i c e  th a t  the s t a t u t e  d e f i n e s  s t a n d i n g  o n  the p a r t  of
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s h a r e h o l d e r s  w h o  w i l l  be  a l l o w e d  to b r i n g  the d e r i v a t i v e  c a u s e  of. 

action.. F o r  the f i r s t  t i m e  the s t a t u t e  c l e a r l y  s e t t l e s  the i s s u e  
of w h e n  s u c h  a s h a r e h o l d e r  is o b l i g e d  to e x h a u s t  i n t r a c o r p o r a t e  
r e m e d i e s  b y  m a k i n g  a d e m a n d  for the a c t i o n  w h i c h  the s h a r e h o l d e r  ‘ 
s e ek s  to h a v e  e f f e c t u a t e d  o n  the i n c u m b e n t  dir e c t o r s ,  s e t t l e s  for 
the f i r s t  t i m e  t h e  q u e s t i o n  as to w h a t  the s t a t u s  of i n c u m b e n t  
d i r e c t o r s  a n d  t h e i r  b u s i n e s s  j u d g m e n t  s h o u l d  be, r e c o g n i z i n g  that 
the q u e s t i o n  of  w h e t h e r  it is in  t h e  b e s t  i n t e r e s t s  of X Y Z  c o r­
p o r a t i o n  to e n g a g e  i n  l i t i g a t i o n  f o r  the n e x t  two y e a r s  is n o t  
p u r e l y  a q u e s t i o n  f o r  l a w y e r s  to d e c i d e ,  b u t  for b u s i n e s s m e n  a n d  
b u s i n e s s w o m e n  to d e c i d e .  And, t h e r e f o r e ,  u n l e s s  the d i r e c t o r s  are 
t h e m s e l v e s  a c c u s e d  o f  b e i n g  the w r o n g d o e r s  o r  u n d e r  the d i r e c t  or 
i n d i r e c t  c o n t r o l  o f  t h o s e  w h o  a r e  a l l e g e d  to be  the w r o n d o e r s ,  
the g o o d  faith, i n d e p e n d e n t  b u s i n e s s  j u d g m e n t  of d i s i n t e r e s t e d  
d i r e c t o r s  is to b e  r e s p e c t e d  a n d  w i l l  t e r m i n a t e  the c a u s e  o f  a c t i o n  
w h i c h  is c r e a t e d  b y  s e c t i o n  4 3 5 ( a ) .

H E N R Y  L A N C A S T E R :  Yes, (a), I g u e s s  t h a t  l e a d s  m e  to m y  n e x t
q u e s t i o n .  I n o t i c e d  y o u  w e r e  e x p r e s s i n g  c o r p o r a t i o n s  for p r o fit, 
ifriat I a m  g o i n g  to a s k  is w h a t  p r o t e c t i o n s  does that g i v e  p u b l i c  
c o r p o r a t i o n s  in A l a s k a .  T h e  s t a t e  o v e r s e e s  so m e  of  t h e m  a g a i n s t  
r e s i d e n t s  c l a i m i n g  t h e m s e l v e s  to b e  s h a r e h o l d e r s  w h o  w a n t  to take 
s o m e  k i n d  o f  a c t i o n .

P R O F E S S O R  F E S S L E R :  N o n p r o f i t  c o r p o r a t e  e n t i t i e s ?

H E N R Y  L A N C A S T E R :  W e l l ,  A H F C , o r  a n y  o t h e r  p u b l i c  c o r p o r a t i o n .

S E N A T O R  R O D E Y :  T h i s  s e c t i o n ,  this b i l l  w e  h a v e  b e f o r e  us d o e s n ' t
d e a l  w i t h  t h a t  q u e s t i o n .  It ' s  j u s t  f o r  p r o f i t  c o r p o r a t i o n s .

P R O F E S S O R  F E S S L E R :  T h e y  a r e  n o t  c o v e r e d  at all.

S E N A T O R  R O D E Y :  Mr. L a n c a s t e r  is l e g a l  c o u n s e l  w i t h  S e n a t o r
J o s e p h s o n .

P R O F E S S O R  F E S S L E R :  I see. W e l l ,  t h e y  a r e  n o t  c o v e r e d  at all.
A n y  g o v e r n m e n t  c r e a t e d  c o r p o r a t i o n ,  e i t h e r  b y  the s t a t e  or  f e d e r a l  
g o v e r n m e n t  o r  a n y  n o n p r o f i t  c o r p o r a t e  e n t i t y  c r eated, has f a l l e n  
o u t s i d e  the p u r v i e w  o f  this p a r t i c u l a r  act. A l t h o u g h  the Co d e  
R e v i s i o n  C o m m i s s i o n  has p r e p a r e d  a n  e x t e n s i v e  d r a f t  of  a n o t  for 
p r o f i t  c o r p o r a t i o n s  b i l l  w h i c h  v e r y  s h o r t l y  w i l l  be s u b m i t t e d  b y  
C h a i r m a n  A b b o t t  to the L e g i s l a t i v e  C o u n c i l  w i t h  the r e q u e s t  that 
it b e  i n t r o d u c e d .

S E N A T O R  R O D E Y :  L e t  m e  a s k  o n e  q u e s t i o n  . . .

P R O F E S S O R  F E S S L E R :  S e n a t o r .

S E N A T O R  P O D E Y :  . . . p a r t i c u l a r l y  s i n c e  w e  h a v e  the b a n k i n g

d i r e c t o r  h e r e  a s  w e l l , w h a t  i m p a c t  w i l l  t h i s  b i l l  h a v e  o n  t h e  

b a n k i n g  c D d e ?
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P R O F E S S O R  F E S S L E R :  W ell, b a s i c a l l y ,  y o u  are a s k i n g  m e  a q u e s t i o n
t h a t  I a m  a f r a i d  t h a t  I c a n n o t  a n s wer.

S E N A T O R  R O D E Y :  I a l w a y s  w a n t e d  to a s k  a p r o f e s s o r  a q u e s t i o n  t h a t
h e  c o u l d n ' t  a n s w e r .

P R O F E S S O R  F E S S L E R :  T h i s  d o e s  n o t  a d d r e s s  b a n k i n g  a n d  c o r p o r a t i o n s .

H E N R Y  L A N C A S T E R :  S e p a r a t e  t i t l e s  also.

S E N A T O R  R O D E Y :  Yes, I k n o w  that. Is there, w h i c h  is the r e a s o n
I as k e d ,  as y o u  know, w h e n  y o u  d r a f t  c o r p o r a t e  a r t i c l e s  n o w  as a 
l a w y e r  y o u  say e x c e p t  f o r  i n s u r a n c e  a n d  b a n k i n g  in the S t a t e  of 
A l a s k a  is t h e  m a g i c  w o r d s  t h a t  y o u  p u t  in. B u t  is t h e r e  a n y t h i n g  
in the b i l l  t h a t  w o u l d  a f f e c t  b a n k i n g ?

P R O F E S S O R  F E S S L E R :  S i nce b a n k s  c a n n o t  b e  f o r m e d  u n d e r  the terms
o f  t h i s  act, 1 w o u l d  s a y  t h a t  t h e r e  w o u l d  be  n o t h i n g  in  this a c t  
w h x c h  w o u l d  d i r e c t l y  a f f e c t  b a n k i n g .

S E N A T O R  R O D E Y :  I w a n t e d  to p u t  t h a t  on the r e c o r d .

P R O F E S S O R  F E S S L E R :  Well., I t h i n k  th a t  w o u l d  b e  m y  o p inion. I
w a s  'Trying to r e m e m b e r ,  I t h i n k  s e v e r a l  y e a r s  ago the c o m m i s s i o n  
d e c i d e d  to s t i c k  w i t h  the b a s i c  s c h e m e  w h i c h  w a s  that the c u r r e n t  
A l a s k a  C o r p o r a t i o n s  C o d e  do e s  n o t  e x t e n d  to b a n k i n g .  It is 
r e c e i v i n g  d i s c r e e t  s t a t u t o r y  t r e a t m e n t ,  a n d  so it c o n t i n u e s  to 
do s o .

S E N A T O R  R O D E Y :  T h a t  a n s w e r s  m y  q u e s t i o n ,  a n d  m any, m a n y  b a n k e r s
w i l l  p r o b a b l y  r e s t  easier.

P R O F E S S O R  F E S S L E R :  W e ll, I a s s u m e  it w i l l  n o t  be b e c a u s e  o f  the
e n h a n c e d  f i d u c i a r y  o b l i g a t i o n s  th a t  a r e  d e f i n e d  in th i s  code.
T h e  b a n k e r s  w i l l  b e  r e s t i n g  e a s i e r ,  b u t  they are n o t  co v e r e d ,  
m e r e l y  b e c a u s e  th e y  w o u l d  b e  s u p e r f l u o u s  . . .

S E N A T O R  R O D E Y :  T h e y  b e c o m e  n e r v o u s  w h e n  a n y b o d y  a t t e m p t s  to
c h a n g e  the law.

P R O F E S S O R  F E S S L E R :  If I c o u l d  g e n e r a l l y  in terms o f  s u g g e s t i n g
t h a t  a r e a s  that y o u  m i g h t  w i s h  to l o o k  in t o  f o r  v a r i o u s  s e n a t o r s  
a n d  r e p r e s e n t a t i v e s  a n d  c o m m i t t e e s  o f  the l e g i s l a t u r e .  A r t i c l e  
4 o f  this a c t  d e a l s  w i t h  c o r p o r a t e  f i n a n c e .  It b r i n g s  a b o u t  a 
s u g g e s t e d  r e f o r m  th a t  I t h i n k  w i l l  b e  m o s t  w e l c o m e  in the state.
O n e  o f  the m o s t  d i f f i c u l t  l e g a l  i s s u e s  o f  the p r e s e n t  time is to 
d e c i d e  w h e n  it is l i c i t  f o r  c o r p o r a t e  m a n a g e m e n t  to m a k e  a d i s t r i­
b u t i o n  of  c o r p o r a t e  a s s e t s  to the b e n e f i c i a l  o w n e r s ,  m o s t  c o m m o n l y  
in t h e  f o r m  of  p a y m e n t  o f  d i v i d e n d s .  T h e  d i f f i c u l t y  h a s  b e e n  t h a t  
t he l e g a l  p r o f e s s i o n  in the 1 9 2 0 ’s b e g a n  to i n t r u d e  c o n c e p t s  w h i c h  
w e r e  a p p a r e n t l y  m e a n i n g f u l  to l a w y e r s , c o n c e p t s  s u c h  as e a r n e d  
s u r p l u s ,  r e d u c t i o n  s u r p L u s ,  w h i c h  h a d  n o  m e a n i n g  t h e n  or n o w  to
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a c c o u n t a n t s .  T h e y  a l s o  h a d  n o  m e a n i n g  then or n o w  to i n d i v i d u a l s  
w h o  a r e  in the b u s i n e s s  w o r l d .  C o n s e q u e n t l y ,  w e  h a v e  the so r t  of 
A l i c e  i n  W o n d e r l a n d  b u s i n e s s  o f  the l a w  s p e a k i n g  o n e  l a n g u a g e  
v e n e r a t i n g  c e r t a i n  v e r y  ill d e f i n e d  v a l u e  j u d g m e n t s  w i t h  r e g a r d  
to this b a s i c  issue, a n d  the a c c o u n t i n g  p r o f e s s i o n  w h i c h  w a s  
c h a r g e d  w i t h  o b e y i n g  the l a w  or  k e e p i n g  a c c o u n t i n g  c l i e n t s  w i t h i n  
the law, a n d  m e n  a n d  w o m e n  o f  g o o d  f a i t h  d e s i r o u s  of  o b e y i n g  rhe 
l a w  in a n  a b y s m a l  s t a t e  o f  i g n o r a n c e  as to w h a t  e x a c t l y  it w a s  
t h a t  t h e  l a w  w a n t e d .  Now, C a l i f o r n i a  in the 1 9 7 0 ' s  s p e n t  a g r e a t  
d e a l  o f  t i m e  and n o  l i t t l e  t r e a s u r e  a t t e m p t i n g  to s o l v e  this 
q u e s t i o n .  T n e y  c a m e  u p  w i t h  a s c h e m e  w h i c h  is c a l l e d  the r a t i o /  
a s s e t s  s u r p l u s  test. A n d  w i t h  v e r y  m i n o r  m o d i f i c a t i o n s ,  that is 
t h e  b a s i s  o f  A r t i c l e  4 o f  this p r o p o s e d  bill. It a n s w e r s  the 
v e r y  p r i m i t i v e  q u e s t i o n  o f  w h e n  c a n  a c o r p o r a t i o n  m a k e  a l i c i t  
d i s t r i b u t i o n  o f  a s s e t s  w i t h  a v e r y  s i m p l e  answer. A n y  time the 
a s s e t s  o f  the c o r p o r a t i o n  e x c e e d  its l i a b i l i t i e s  b y  a r a t i o  of 
f i v e  d o l l a r s  o f  a s s e t s  to f o u r  d o l l a r s  o f  l i a b i l i t i e s .  A n y  c o r­
p o r a t e  a s s e t s  b e y o n d  t h a t  r a t i o  a r e  f r e e  to m a k e  d i s t r i b u t i o n s  to 
s h a r e h o l d e r s .  So t h a t  if a c o r p o r a t i o n  h a s  f i v e  h u n d r e d  t h o u s a n d  
d o l l a r s  i n  a s s e t s  a n d  f o u r  h u n d r e d  t h o u s a n d  d o l l a r s  in l i a b i l i t i e s ,  
it c o u l d  m a k e  no d i s t r i b u t i o n  to s h a r e h o l d e r s  at all. If it h a d  
s i x  h u n d r e d  t h o u s a n d  d o l l a r s  in a s s e t s  a n d  f o u r  h u n d r e d  t h o u s a n d  
d o l l a r s  i n  l i a b i l i t i e s ,  it c o u l d  m a k e  a d i s t r i b u t i o n  u p  to one 
h u n d r e d  t h o u s a n d  d o l l a r s  at w h i c h  p o i n t  its a s s e t s  w o u l d  h a v e  b e e n  
b r o u g h t  in t o  the s t a t u t o r y  e q u i l i b r i u m  o f  l i a b i l i t i e s ,  and no 
f u r t h e r  d i s t r i b u t i o n  w o u l d  b e  licit. T h e r e  is a f u r t h e r  c a v e a t .
T h e  s t a t u t e  does t a k e  in t o  a c c o u n t  t h a t  t h e r e  is a b i g  d i s t i n c t i o n  
b e t w e e n  f i x e d  a n d  c u r r e n t  a s s e t s .  If a c o r p o r a t i o n  w h i c h  h a d  m o s t  
o f  its a s s e t s  ti e d  up in i l l i q u i d  m a t t e r s  s u c h  as l a n d  or a 
f a c t o r y  a n d  h a d  in its l i a b i l i t i e s  r e c u r r e n t ,  s h o r t - t e r m  m o n e y  
o b l i g a t i o n s ,  e v e n  t h o u g h  the t o t a l  r a t i o  o f  a s s e t s  to l i a b i l i t i e s  
m i g h t  m e e t  the so c a l l e d  r a t i o / a s s e t s  s u r p l u s  test, t h e r e  is a 
r e q u i r e m e n t  that g i v i n g  a p r o s p e c t i v e  e f f e c t  of the p r o p o s e d  d i s ­
t r i b u t i o n  t h a t  c u r r e n t  a s s e t s ,  w h i c h  is a t e r m  of art to a c c o u n t­
ants, e q u a l  c u r r e n t  l i a b i l i t i e s ,  a n o t h e r  t e r m  of a r t  to a c c o u n t a n t s , 
T h e  b a s i c  s c h e m e  h e r e  w i t h  r e g a r d  to all a c c o u n t i n g  c o n c e p t s  is 
to l e a v e  t h e m  to the e v o l v e d  u n d e r s t a n d i n g  o f  the a c c o u n t i n g  p r o ­
fes si o n .  Y o u  w i l l  n o t i c e  h e r e  that the s t a t u t e  do e s  n o t  c o n t a i n  
d e f i n i t i o n s  of a c c o u n t i n g  c o n c e p t s  at all. It s i m p l y  says t h a t  in 
r e c k o n i n g  the r a t i o / a s s e t s  s u r p l u s  test, t h a t  m a n a g e m e n t  is to b e  
g u i d e d  b y  the d e c i s i o n s  or  r e c o m m e n d a t i o n s  o f  m e m b e r s  o f  the 
C e r t i f i e d  P u b l i c  A c c o u n t i n g  field. So as th e y  e v o l v e  t h e i r  v a r i o u s  
u n d e r s t a n d i n g s ,  o u r  a c t  w i l l  a l s o  b e n e f i c i a l l y  evolve. W e  w i l l  
n e v e r  b e  w e d d e d  to a set o f  a c c o u n t i n g  p r i n c i p l e s  w h i c h  are c o n­
s t a n t l y  b e i n g  e r o d e d  as t h e y  a r e  b e i n g  i m p r o v e d  b y  the a c c o u n t i n g  
p r o f e s s i o n .  So that I t h i n k  that r e f o r m  w i l l  be  v e r y  d e d u c i b l e  
in a l l o w i n g  p e o p l e  to b e  prudential'ly a d v i s e d  n o w  o r  f r e q u e n t l y  
to b e  a b l e  to get a l o n g  w i t h o u t  the n e e d e d  a d v i c e ,  b e c a u s e  it is 
a f a i r l y  e a s y  te s t  for a c c o u n t a n t s  to apply. So th a t  in A l a s k a  
at the p r e s e n t  time, y o u  h a v e  a s t a t u t e  w h i c h  c o n t a i n s  e l e m e n t s  
o f  two a n t i q u a t e d  tests, the so c a l l e d  e a r n e d  s u r p l u s  test a n d
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the b a l a n c e  s h e e t  s u r p l u s  test, are u s e d  b y  v a r i o u s  j u r i s d i c t i o n s  
t h a t  h a v e  a m o d e l  act. In o t h e r  w o r d s , if y o u  l o o k  at our s t a t u­
t o r y  l a n g u a g e  it d o e s n ' t  d e f i n e  the test. If y o u  t h e n  look at 
o t h e r  s t a t e s  th a t  h a v e  s i m i l a r  s t a t u t o r y  language, y o u  run in t o  
a s e a  o f  c o n f u s i o n .  S i n c e  w e  h a v e  n o  d e c i s i o n a l  lav/ i n t e r p r e t i n g  
o u r  s t a t u t e ,  a n  a c c o u n t a n t  or  b u s i n e s s w o m a n  in this s t a t e  f a c e s  
o n e  o f  t h e  m o s t  v e x i n g  o f  all d i l e m m a s .  A  s t a t u t e  w h i c h  we  h a v e  
n o t  i n t e r p r e t e d  w h i c h  f a c e s  d i v e r g e n t  and f r a n k l y  at w a r  i n t e r­
p r e t a t i o n s  of o t h e r  j u r i s d i c t i o n s .  T h a t  w o u l d  all b e  swept a s i d e  
and r e p l a c e d  n o w  by f a i r l y  e a s i l y  u n d e r s t o o d  c o n c e p t s .

S E N A T O R  R O D E Y :  C o u l d  y o u  d e a l  w i t h  the q u e s t i o n  o f  the s e c o n d a r y
l i a b i l i t y  of  d i r e c t o r s .  I t h i n k  t h a t ' s  an  i m p o r t a n t  one. O b ­
v i o u s l y  t h e r e  a r e  p r o b l e m s  in this j u r i s d i c t i o n  in that area, a n d  
it w o u l d  p r o b a b l y  b e  o n e  of the m o r e  c o n t r o v e r s i a l  a s p e c t s  o f  the 
b ill.

P R O F E S S O R  F E S S L E R :  Yes, o n e  o f  the m o s t  d i f f i c u l t  q u e s t i o n s  that
I t h i n k  t h e  l e g i s l a t u r e  m a y  w e l l  w i s h  to f a c e  is the id e a  of  c o r­
p o r a t i o n s  b e i n g  u s e d  in a m a n n e r  w h i c h  is very, v e r y  u n l i k e  the 
c l a s s i c a l  i m a g e  of a c o r p o r a t i o n .  R e m e m b e r  n o w  I a m  t a l k i n g  a b o u t  
l i m i t e d  l i a b i l i t y .  T h e  c o r p o r a t i o n  is the o n l y  v e h i c l e  for the 
c o n d u c t  o f  b u s i n e s s  w h i c h  c a r r i e s  w i t h  it the p r e s u m p t i o n  of 
l i m i t e d  l i a b i l i t y  f o r  a l l  p a r t i c i p a n t s .  For b o t h  tort and c o n­
t r a c t  c l a i m a n t s  the t h e o r y  is that the a s s e t s  of th i n d i v i d u a l  
s h a r e h o l d e r s  a r e  n o t  at r i s k  b e y o n d  the a s s e t s  w h i c h  they h a v e  
c o n t r i b u t e d  b y  the w a y  o f  c a p i t a l i s a t i o n  o f  c o r p o r a t i o n  in s u b­
s c r i b i n g  for stock. L i m i t e d  l i a b i l i t y  w a s  e x t e n d e d  to c o r p o r a­
t i o n s  in the U n i t e d  S t a t e s  in the 1 9 t h  C e n t u r y  on the a s s u m p t i o n  
th a t  th i s  p e r m i t t e d  i n d i v i d u a l s  w h o  w e r e  r i s k e d  at first, b u t  w h o  
h a d  s u r p l u s  a s s e t s  to g i v e  t h o s e  a s s e t s  o v e r  to i n d i v i d u a l s  w h o  
w e r e  w i t h o u t  a s s e t s  t h e m s e l v e s ,  b u t  w h o  h a d  m a n a g e m e n t  talents 
a n d  w e r e  v e r y  i n t e r e s t e d  in t a k i n g  o t h e r  p e o p l e ' s  m o n e y  and d e­
v e l o p i n g  t h e m  i n t o  b u s i n e s s e s  w h i c h  w o u l d  l a t e r  on b e c o m e  inanu- 
f c t u r e r s  a n d  e m p l o y e r s .  And, in o t h e r  w o r d s ,  m a j o r  e c o n o m i c  
e n t i t i e s  for the b e n e f i t  of e v e r y b o d y .  L i m i t e d  l i a b i l i t y  to t h o s e  
s h a r e h o l d e r s  w a s  t h o u g h t  to b e  e s s e n t i a l  b e c a u s e  the s h a r e h o l d e r s  
a l m o s t  b y  d e f i n i t i o n  w e r e  g o i n g  to p l a y  an e x t r e m e l y  p a s s i v e  r o l e  
in the c o r p o r a t i o n .  H a v i n g  l a r g e  p u b l i c  i s s u e  c o r p o r a t i o n s  today, 
t h a t  is s t i l l  g e n e r a l l y  true. I h a v e  i n h e r i t e d  f i f t e e n  sh a r e s  of 
s t o c k  in W e s t e r n  U n i o n  C o r p o r a t i o n ,  a n  e n t i t y  for w h a t e v e r  v i r t u e s  
it m a y  h a v e ,  I w o u l d  s t a t e  o n  the r e c o r d  has n e v e r  p r o d u c e d  l a r g e  
d i v i d e n d s  for m e  a n d  is an e n t i t y  w h i c h  h a s  h a d  s o m e  s u b s t a n t i a l  
d i f f i c u l t i e s .  T h e r e  is l i t e r a l l y  n o t h i n g  w h i c h  I as an o w n e r  o f  
f i f t e e n  s h a r e s  in W e s t e r n  U n i o n  c a n  do to m e a n i n g f u l l y  i n f l u e n c e  
the b u s i n e s s  d e c i s i o n s  o f  t h o s e  in m a n a g e m e n t  of  W e s t e r n  Union.
T h e  n o t i o n  th a t  I s h o u l d  e n j o y  l i m i t e d  l i a b i l i t y  for the d e b t s  of 
W e s t e r n  U n i o n  or e v e n  the to r t  c l a i m s  a g a i n s t  W e s t e r n  U n i o n  is 
p r o b a b l y  s e n s e l e s s .  But s i n c e  1950, a n d  t h e r e  h a v e  b e e n  s e v e r a l  
b o o k s ,  if y o u  e v e r  fly o n  a n  a i r l i n e r ,  y o u  a r e  a w a r e  that y o u  
s e e  c o n s t a n t l y  ads in all the a i r l i n e  m a g a z i n e s ,  h o w  to set up
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y o u r  o w n  c o r p o r a t i o n .  So y o u ' v e  b e e n  b a n k r u p t  fi v e  times, so y o u  
d o n ' t  h a v e  a n y  a s s e t s ,  etc., you, too, c a n  h a v e  a g r e a t  t a x  dodge. 
Y o u  d o n ' t  h a v e  to p u t  up a n y  m o n e y  at all, a n d  n o n e  o f  y o u r  p e r ­
son a l  a s s e t s  a r e  at r i s k  h e r e .  T h e  s a d  p a r t  a b o u t  th a t  fo r t y -  
n i n e  d o l l a r  trap is that it is p r e t t y  m u c h  true. A n d  I t h i n k  it 
b e c a m e  tr u e  n o t  b e c a u s e  a n y  l e g i s l a t u r e  in any s t a t e  e v e r  s a i d  
t h a t  th a t  s h o u l d  b e  w h a t  w o u l d  h a p p e n .  T h a t  I as a o n e  s i n g l e  
s o l e  c o u l d  i n c o r p o r a t e  m y s e l f ,  or that two or t h r e e  p e o p l e  c o u l d  
i n c o r p o r a t e ,  p u t  u p  a f e w  d o l l a r s  in a s s e t s ,  c o n d u c t  the b u s i n e s s  
so l o n g  as it w a s  to o u r  i n t e r e s t s .  A n d  w h e n  it w a s  no  l o n g e r  to 
o u r  s e l f  a d v a n t a g e  to s i m p l y  w a l k  a w a y  f r o m  that b u s i n e s s  in this 
s t a t e  a n d  y o u  a r e  n o t  at all u n i q u e .  Y o u  h a v e  s e v e r a l  t h o u s a n d  
m o r e  c o r p o r a t i o n s  that y o u  h a v e n ' t  h e a r d  f r o m  in m o n t h s  o r  years. 
T h e y  w e r e  n e v e r  d i s s o l v e d .  T h e y  j u s t  w e n t  away. A n d  th e y  l i k e l y  
w e n t  a w a y  o w i n g  l o t s  o f  r e l a t i v e l y  s m a l l  p e o p l e  m o n e y  that to 
t h o s e  i n d i v i d u a l s  m e a n t  a lot. T h e r e  w e r e  e m p l o y e e s  w h o  w e r e n ' t  
paid, a n d  t h e n  t h e y  f o u n d  o u t  th a t  the o w n e r  of  the b u s i n e s s  d i d n ' t  
o w e  t h e m  the m o n e y  b e c a u s e  b u s i n e s s  h a d  b e e n  i n c o r p o r a t e d .  T h e r e  
w e r e  m a t e r i a l m e n  a n d  s u p p l i e r s  w h o  w e r e  n o t  p a i d  b e c a u s e  the 
b u s i n e s s  h a d  b e e n  i n c o r p o r a t e d .  T h e  s a m e  e n t e r p r i s e r  n o t  i n f r e­
q u e n t l y  g o e s  o n  the s t a r t  a n o t h e r  b u s i n e s s  in a n o t h e r  c o r p o r a t e  
p e r s o n n a  a n d  o p e r a t e  that b u s i n e s s  so l o n g  as it is c o n v e n i e n t .
In o t h e r  w o r d s ,  w h a t  I a m  s u g g e s t i n g  is that l i m i t e d  l i a b i l i t y ,  
j u s t  as the a i r l i n e  m a g a z i n e s  n o w  a d v e r t i s e ,  has b e c o m e  a v ery, 
v e r y  s i m p l e  m e a n s  of  a b u s i n g  o n e ' s  c r e d i t o r s .  Y o u  c a n  o n l y  take 
b a n k r u p t c y  o n c e  e v e r y  s i x  y e a r s ,  b u t  y o u  can w a l k  a w a y  f r o m  a 
c o r p o r a t i o n  o n c e  e v e r y  s i x  days, a n d  t h e r e  is n o t h i n g  i l l e g a l  
a b o u t  it. B a n k s  a r e n ' t  too i n t e r e s t e d  in this p r o b l e m .  I n s u r a n c e  
c o m p a n i e s  a n d  o t h e r  i n s t i t u t i o n a l  l e n d e r s  are n o t  too c o n c e r n e d  
a b o u t  this p r o b l e m ,  b e c a u s e  w h e n  an  i n d i v i d u a l  in a b u s i n e s s  g o e s  
to t h e m  a n d  w a n t s  to b o r r o w  m o n e y  th e y  a l w a y s  a s k  f o r  i n d i v i d u a l  
c o s i g n e r s .  T h e y  a s k  for the i n c u r s i o n  of p e r s o n a l  l i a b i l i t y .
T h e  p e o p l e  w h o  a r e  the f a l l  g u y s  in this s i t u a t i o n  a r e  the 
h u n d r e d s  of  s m a l l  c r e d i t o r s  w h o  e x t e n d  c r e d i t  o n  o p e n  a c c o u n t .
So, o n e  o f  the q u e s t i o n s  w h i c h  w a s  d e b a t e d  at l e n g t h  in the C o d e  
R e v i s i o n  C o m m i s s i o n  w a s  w h a t  c o u l d  be  d o n e  to m a k e  p e o p l e  r u n n i n g  
c o r p o r a t i o n s  h a v e  an> g r e a t e r  s e n s e  o f  r e s p o n s i b i l i t y  to c r e d i t o r s .  
In theory, of  c o u r s e ,  e a c h  o f  y o u  w h o  is a l a w y e r  w e l l  k n o w s , 
that l i m i t e d  l i a b i l i t y  h a s  n e v e r  b e e n  g u a r a n t e e d ,  a n d  t h e r e  are 
n u m e r o u s  c o m m o n  l a w  d o c t r i n e s  for q u o t e  p i e r c i n g  the c o r p o r a t e  
veil. Indeed, in C a l i f o r n i a  the id e a  that the b u s i n e s s  h a s  b e e n  
t h i n l y  c a p i t a l i z e d ,  a t e r m  n o t  w e l l  d e f i n e d  b u t  at l e a s t  w e l l  
c o n c e p t u a l i z e d ,  is a g r o u n d  f o r  a c o u r t  to o v e r t u r n  the l i m i t e d  
l i a b i l i t y  o f  s o m e  or  all the s h a r e h o l d e r s . B u t  if y o u  a r e  an 
i n d i v i d u a l  w h o  h a s  a fo u r  o r  f i v e  t h o u s a n d  d o l l a r  c l a i m  a g a i n s t  
the b u s i n e s s ,  y o u  c e r t a i n l y  do  n o t  h a v e  the a s s e t s  to p r o s e c u t e  
t h r o u g h  the c o u r t  s y s t e m  a s u i t  d e s i g n e d  to p i e r c e  the c o r p o r a t e  
v e i l  a n d  g a i n  the p e r s o n a l  l i a b i l i t y  o f  s h a r e h o l d e r s  w h o  h a v e  
a b u s i v e l y  c o n d u c t e d  b u s i n e s s  in the c o r p o r a t e  forum. T h e  time 
a n d  c o s t  o f  l i t i g a t i o n  m e a n s  this is a f a i r l y  a v a i l i n g  s t r a t e g y .
N o w  N e w  York, w h i c h  w a s  the f i r s t  m a j o r  A m e r i c a n  j u r i s d i c t i o n  to
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permit: c o r p o r a t i o n s  to c o m e  in t o  e x i s t e n c e ,  h a s  n e v e r  g r a n t e d  
t o t a l  l i m i t e d  l i a b i l i t y .  T h i s  is n o t  w e l l  k n o w n  o u t s i d e  of M e w  
Y o r k ,  b u t  it h a s  b e e n  the c o n t e n t  of  N e w  Y o r k  s t a t u t o r y  l a w  f r o m  
1 8 3 4  u n t i l  this a f t e r n o o n .  A n d  th e y  a p p e a r  to h a v e  no i n t e n t i o n  
o f  c h a n g i n g  it. I n  N e w  Y o r k  w i t h  r e g a r d  to e m p l o y e e  cl a i m s  to 
c o m p e n s a t i o n ,  w a g e s  owed, etc., the ten l a r g e s t  s h a r e h o l d e r s  in 
the c o r p o r a t i o n  h a v e  a l w a y s  b e e n  t o t a l l y  s t a t u t o r i l y  liable, 
j o i n t l y  a n d  s e v e r a l l y ,  in t h e i r  p e r s o n a l  asse t s .  N o w  the p r o b l e m  
i s n ' t  l i m i t e d  j u s t  to e m p l o y e e s ,  a n d  w e  fe l t  that p u t t i n g  the 
l i a b i l i t y  o n  the t e n  l a r g e s t  s h a r e h o l d e r s  w a s  n o t  the b e s t  w a y  to 
go. M o s t  c o r p o r a t i o n s  d o i n g  b u s i n e s s  u n d e r  the A l a s k a  C o r p o r a­
tio n s  C o d e  as it e x i s t s  t o d a y  w o u l d  h a v e  f e w e r  t h a n  ten s h a r e­
ho l d e r s .  S o m e  of  t h o s e  s h a r e h o l d e r s  w o u l d  be  v e r y  a c t i v e  in the 
c o n d u c t  o f  the b u s i n e s s  b u t  o t h e r s  m i g h t  b e  q u i t e  p a s s i v e ,  e i t h e r  
b e c a u s e  t h e y  h a v e  r e t i r e d ,  t h e y  a r e  the s u r v i v i n g  s p o u s e s  of 
i n d i v i d u a l s  w h o  w e r e  a c t i v e  in the b u s i n e s s ,  or t h e y  h a v e  i n h e r i t e d  
s t o c k  f r o m  p a r e n t s  w h o  w e r e  a c t i v e  in the b u s i n e s s ,  or b e c a u s e  
t h e y  n e v e r  p l a n n e d  to b e  a c t i v e  in the b u s i n e s s  to b e g i n  w i th. 
T h e r e f o r e ,  p u t t i n g  l i a b i l i t y  on  t h o s e  i n d i v i d u a l s  s e e m e d  to be 
p u t t i n g  l i a b i l i t y  o n  i n d i v i d u a l s  w h o  h a v e  n o t  m a d e  the d e c i s i o n s  
w h i c h  c r e a t e d  the l i a b i l i t y  to t h i r d  p a r t y  c l a i m a n t s .  So, the 
a c t  h a s  c o m e  up w i t h  this n o t i o n  o f  s e c o n d a r y  l i a b i l i t y  of o f f i c e r s  
a n d  d i r e c t o r s .  T h o s e  a r e  the p e o p l e  w h o  m a k e  the b u s i n e s s  d e­
ci s i o n s .  T h e y  i n c u r  the l i a b i l i t i e s  to t h i r d  p a r t i e s .  T h e y  a r e  
a c t i v e .  If the l e g i s l a t u r e  w e r e  to a d o p t  the C o d e  R e v i s i o n  C o m­
m i s s i o n ' s  r e c o m m e n d a t i o n s ,  d i r e c t o r s  a n d  c e r t a i n  n a m e d  o f f i c e r s  
o f  the c o r p o r a t i o n ,  or i n d i v i d u a l s  w h o  w e r e  d i s c h a r g i n g  the 
f u n c t i o n s  o f  t h o s e  o f f i c e s  e v e n  if th e y  w e r e  g i v e n  d i f f e r e n t  
t i t l e s .  Y o u  c a n  see that if the p r e s i d e n t  o f  the c o r p o r a t i o n  
has s t a t u t o r y  l i a b i l i t y ,  y o u  m i g h t  try to c r e a t e  a c o r p o r a t i o n  
t h a t  h a d  a g r e a t  p o o h - b a h  b u t  n o  p r e s i d e n t  on the t h e o r y  that n o ­
b o d y  w o u l d  be b e h i n d  the l a b e l  to w h o m  the s t a t u t e  c a n  p i n  the 
l i a b i l i t y .  So the p e r s o n s  w h o  w o u l d  o c c u p y  a n d  d i s c h a r g e  the 
f u n c t i o n s  w h i c h  w e r e  n o r m a l l y  to be a t t r i b u t e d  to the p r e s i d e n t ,  
v i c e  p r e s i d e n t ,  etc., of the c o r p o r a t i o n  a r e  l i a b l e  to c r e d i t o r s  
f o r  an a m o u n t  up to t w e n t y - f i v e  t h o u s a n d  d o l l a r s .  Now, that is 
p e r  c r e d i t o r .  So t h e r e  c o u l d  be v e r y  s i g n i f i c a n t  l i a b i l i t y  u n d e r  
t h i s  s t a t u t e .  If y o u  h a v e  ten c r e d i t o r s  then t h e r e  c o u l d  b e  a 
q u a r t e r  o f  a m i l l i o n  d o l l a r s  in t o tal l i a b i l i t y  here. The 
l i a b i l i t y  is j o i n t  l i a b i l i t y  w i t h  the r i g h t  o f  c o n t r i b u t i o n .
T h e  l i a b i l i t y  e x t e n d s  in f a v o r  of a s t a t u t o r i l y  d e f i n e d  c l a s s  of 
c r e d i t o r s .  T h o s e  c r e d i t o r s  i n c l u d e  e m p l o y e e s ,  m a t e r i a l m e n  a n d  
s u p p l i e r s  a n d  o t h e r s  w h o  e x t e n d  c r e d i t  to the c o r p o r a t i o n  on 
o p e n  a c c o u n t .  T h e  l i a b i l i t y  is n o t  m a n d a t o r y .  T h e  s t a t u t e  
s p e c i f i c a l l y  says, a n d  s o m e  i n d i v i d u a l s  w h o  r e a d  this s t a t u t e  
h a v e  e i t h e r  r e f u s e d  to r e c o g n i z e  that this is the w a y  it is 
w r i t t e n  o r  they j u s t  s i m p l y  d o n ' t  w i s h  to r e a d  it c a r e f u l l y .
T h e  s t a L u t e  p l a i n l y  says that the l i a b i l i t y  w h i c h  w a s  c r e a t e d  
c a n  be c o n t r a c t e d  away. I n  o t h e r  w o r d s ,  in w r i t i n g  a n y  i n d i v i­
du a l  w h o  is m a d e  the b e n e f i c i a r y  o f  this l i a b i l i t y  can r e l e a s e



a n y  or  a l l  of the i n d i v i d u a l s  w h o  a r e  i n c u r r i n g  the l i a b i l i t y .
T h e r e f o r e ,  if the c o r p o r a t i o n  a n d  its o f f i c e r s  a n d  d i r e c t o r s  d e ­
s i r e  to do b u s i n e s s  if y o u  r a n  a r e s t a u r a n t  in this t o w n  a n d  y o u  
h a b i t u a l l y  b o u g h t  f r e s h  f i s h  d o w n  o n  t h e  w h a r v e s .  A l m o s t  a l w a y s  
t h a t  is p r e s e n t l y  s o l d  to y o u  on o p e n  a c c o u n t .  Y o u  g e t  a l i t t l e
b i l l  c-1 the e n d  o f  the m o n t h .  T h e r e  is n o t h i n g  in w r i t i n g .  A t
the p r e s e n t  time if y o u  c l o s e d  the r e s t a u r a n t  a n d  w a l k  a w a y  f r o m  
it, the i n d i v i d u a l  to w h o m  y o u  o w e  f i v e  t h o u s a n d  d o l l a r s  or 
ten t h o u s a n d  or t w e l v e  t h o u s a n d  d o l l a r s  for f i s h  if y o u  i n c o r­
p o r a t e  t h e  b u s i n e s s  h a s  n o  t a c t i c a l  r e c o u r s e  a g a i n s t  you. H e  
c a n ' t  a f f o r d  to g e t  a lawyer, h e  c a n ' t  a f f o r d  to try to p i e r c e  
the c o r p o r a t e  veil, h e  j u s t  eats the loss. Now, y o u  c o u l d  go to 
th a t  i n d i v i d u a l  a n d  s a y  do y o u  r e a l i z e  th a t  m y  r e s t a u r a n t  is a 
c o r p o r a t i o n ,  a n d  I w o u l d  l i k e  y o u  to a g r e e  that in the e v e n t  th a t  
this b u s i n e s s  fails, y o u  w i l l  r i g h t  h e r e  in w r i t i n g  s t a t e  a n d  
y o u  w i l l  n o t  l o o k  to a n y  o f  us for p a y m e n t ,  b u t  y o u  w i l l  a c c e p t  
w h a t e v e r  p a y m e n t  the c o r p o r a t i o n  is a b l e  to m ake. B u t  u n l e s s  
the c o r p o r a t i o n  t akes the p r e c a u t i o n  to g a i n  the w r i t t e n  r e l e a s e  
o f  r e d u c t i o n  of that l i a b i l i t y ,  it is o p e n  to t o t a l  c o n t r a c t u a l  
m o d i f i c a t i o n .  T h i s  s t a t u t e  w o u l d  c r e a t e  that s e c o n d a r y  l i a b i l i t y .

J E F F  B E R R Y :  Is that p r o v i s i o n  in the s t a t u t e ?

P R O F E S S O R  F E S S L E R :  It c e r t a i n l y  is

J E F F  BE R R Y :  So an  e m p l o y e r  c o u l d  g o  to an e m p l o y e e  a n d  s a y  it is
a t e r m  o r  c o n d i t i o n  o f  y o u r  e m p l o y m e n t  that y o u  m u s t  r e l e a s e  us 
f r o m  a n y  l i a b i l i t y  if w e  s t r i p  the c o r p o r a t i o n .

P R O F E S S O R  F E S S L E R :  If w e  w h a t ?

J E F F  BE R R Y :  S t r i p  the c o r p o r a t i o n .  In o t h e r  w o r d s ,  s t r i p  all
the a s s e t s  out a l o n g  the way.

P R O F E S S O R  F E S S L E R :  W e l l ,  t h a t  w o u l d  c e r t a i n l y  b e  d o n e  in form,
sir, b u t  I m e a n  w h e t h e r  o r  n o t  that c o n t r a c t  w o u l d  s t a n d  up 
a g a i n s t  a n  a s s a u l t  in c o u l d  w o u l d  b e  a n o t h e r  q u e s t i o n .  A n d  t h e r e  
a r e  g o i n g  to b e  s o m e  p r o b l e m s  w i t h  a l l o w i n g  this c o n t r a c t u a l  m o d i ­
fi c a t i o n .  Yovi p o s e  a v e r y  d i f f i c u l t  o n e  of the e m p l o y e r  s a y i n g  
to s o m e b o d y ,  I w a n t  y o u r  c o n s c i e n c e ,  y o u r  c o n s c i o u s  w a i v e r  of 
this r i g h t  y o u  have. N o t  o n  the t h e o r y  that I a m  g o i n g  to s t r i p  
the c o r p o r a t i o n ,  b u t  th a t  I a m  n o t  g u a r a n t e e i n g  that this b u s i n e s s  
w i l l  be  s u c c e s s f u l .  And, t h e r e f o r e ,  I w a n t  y o u  to h e l p  s h a r e  the 
r i s k  w i t h  m e  if the b u s i n e s s  . . . [END O F  F I R S T  S I D E  O F  TAPE] 
o f  the c o m m i s s i o n .  I w o u l d  f i n d  th a t  this is p r o b a b l y  a t o l e r a b l e  
p a t t e r n  o f  b e h a v i o r .

J E F F  B E R R Y : I t h i n k  it w o u l d  r u n  a f o u l  of so m e  l a b o r  l a w s . T h e
r i g h t s  o f  e m p l o y e e s  c a n n o t  b e  w a i v e d  of m i n i m u m  w a g e ,  for i n ­
stance, a n d  that m a y  r u n  a f o u l  to f e d e r a l  l a b o r  l a w  s t a t u t e s  
w h i c h  g u a r a n t e e  c e r t a i n  r i g h t s  so i n d i v i d u a l s  that w o u l d  b e  
s e t t i n g  a t e r m  or c o n d i t i o n  o f  e m p l o y m e n t  that c a n n o t  b e  w a i v e d  .
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J O H N  A B B O T T :  O k a y ,  b u t  y o u  h a v e  to k e e p  in m i n d  t h a t  the p r e s e n t
c o r p o r a t i o n  l a w  d o e s n ' t  p r o v i d e  this c a u s e  of a c t i o n  o r  this 
l i a b i l i t y  a g a i n s t  o f f i c e r s  a n d  d i r e c t o r s .

P R O F E S S O R  F E S S L E R :  So t h e y  d o n ' t  h a v e  t h a t  r i g h t  today.

J O H N  A B B O T T / S E N A T O R  RODEY: T h e y  d o n ' t  r i g h t  now.

J O H N  A B B O T T :  We a r e  n o t  t a l k i n g  a b o u t  d o i n g  a w a y  w i t h  s o m e  p r o ­
t e c t i o n  th a t  e m p l o y e e s  p r e s e n t l y  h ave.

P R O F E S S O R  F E S S L E R :  Y o u  m i g h t  w a n t  to l o o k  into, i n  t e rms o f  the
L a b o r  C o m m i t t e e ,  m i g h t  w i s h  to l o o k  i n t o  the q u e s t i o n  as to 
w h e t h e r  o r  n o t  it t h i n k s  it's a g o o d  i d e a  that e m p l o y e e s  c o u l d  be 
p u t  in a p o s i t i o n  to b e  a s k e d  to w a i v e  this s e c o n d a r y  lia b i l i t y .
B u t  r i g h t  n o w  it ' s  a r i g h t  t h e y  d o n ' t  have. So I d o u b t  t h a t  any 
e x i s t i n g  l e g i s l a t i o n  w o u l d  p r o t e c t  it.

J E F F  B E R R Y :  W e l l ,  if y o u  p u t  it in this form, it m a y  b e  a r i g h t
t h a t  t h e y  w o u l d  n e v e r  have. It w o u l d  e x i s t  only o n  paper.

J O H N  A B B O T T :  No, no. Y o u  a r e  a s s u m i n g  that t h e r e  is s o m e  r i g h t
t h e r e  p r e s e n t l y  t h a t  t h e r e  is not. T h e r e  is . . .

J E F F  BE R R Y :  W e ll, w e  h o p e f u l l y  w o u l d  b e  c r e a t i n g  t h a t  right.

P R O F E S S O R  F E S S L E R / J O H N  A B B O T T :  Sure.

P R O F E S S O R  F E S S L E R :  Yes, t h a t ' s  fine.

J E F F  BERRY: F o r  p o t e n t i a l  a b u s e s  or  for, p a r t i c u l a r  for p o t e n t i a l
a b u s e s  b e c a u s e  t h a t  is r e a l l y  the o n l y  a r e a  chat it  w o u l d  go into. 
If a p e r s o n  h a d  s t a r t e d  a c o r p o r a t i o n  a n d  it failed, they a r e  n o t  
g o i n g  to h a v e  a n y t h i n g  a n y w a y .  A n d  t h e y  are g o i n g  to take e v e r y­
thing  t h a t  they h a v e  t r a d i t i o n a l l y  a n d  a t t e m p t  to s a t i s f y  the 
c r e d i t o r s .  I t h i n k  it is a p r e t t y  s a f e  a s s u m p t i o n  t h a t  w e  c o u l d  
m a k e .  T h e  q u e s t i o n  w o u l d  b e  in t h o s e  c a s e s  w h e r e  t h e y  m a y  h a v e  
t r a n s f e r r e d  the f u n d s  for w h a t e v e r  p u r p o s e s  e l s e w h e r e  a n d  w a l k e d  
away. . . then y o u  m a y  n o t  b e  c r e a t i n g  that right. M a y b e  as far 
as w a g e s ,  c e r t a i n l y  it's a d i f f e r e n t  b a r g a i n i n g  p o s i t i o n ,  e m p l o y e r  
a n d  e m p l o y e e  as o p p o s e d  to that. I a m  w i l l i n g  to o p e n  an a c c o u n t  
w i t h  y o u  a n d  e v e r y t h i n g .  I t h i n k  th a t  t h e r e  is a b a l a n c i n g  e f f e c t  
th a t  w e  c o u l d  q u i t e  p o s s i b l y  l o o k  at  as to say, c a n  a n  e m p l o y e e  
a c t u a l l y  b a r g a i n  w i t h  the e m p l o y e r  o n  a n  equal f o o t i n g .  A n d  th a t  
b a s i s  w o u l d  b e  r e a l l y  c r e a t i n g  a r i g h t  o r  a d i s s e r v i c e ,  p e r h a p s .

P R O F E S S O R  F E S S L E R :  W e l l ,  again, the s e c t i o n  we  a r e  r e f e r r i n g  to,
sir, th a t  e v e r y o n e  c a n  l o o k  at it l a t e r  is s e c t i o n  488, w h i c h  
s h o w s  up at pa g e  67 of SB 246. T h e  g r o u p  of i n d i v i d u a l s  w h o  a r e  
m a d e  l i a b l e  are d e f i n e d  b y  s e c t i o n  4 8 8 ( a ) .  T h e y  a r e  the p r e s i d e n t ,  
s e c r e t a r y  a n d  t r e a s u r e r  or i n d i v i d u a l s  p e r f o r m i n g  t h e  f u n c t i o n s  
of t h o s e  offices. N o t i c e  t h a t  s e c t i o n  488 also e x t e n d s  to f o r e i g n
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c o r p o r a t i o n s  d o i n g  b u s i n e s s  in A l a s k a .  T h i s  is n e c e s s a r y  i f  y o u  
a r e  g o i n g  to c o n c l u d e  a n  e n d  r u n  a r o u n d  w h a t e v e r  t h e  l e g i s l a t u r e  
d o e s  b y  t h e  s i m p l e  e x p e d i e n c e  o f  f o r e i g n  i n c o r p o r a t i o n ,  a n d  then. 
c o m i n g  b a c k  to A l a s k a  to do b u s i n e s s  as a D e l a w a r e  c o r p o r a t i o n ,  
or as a n  O r e g o n  c o r p o r a t i o n ,  or a N e v a d a  c o r p o r a t i o n .  So th a t  
t h i s  a c t  is a p p l i e d  to f o r e i g n  c o r p o r a t i o n s  d o i n g  b u s i n e s s  in the 
s t a t e .  A n d  t h e n  y o u ' l l  n o t i c e  t h a t  t h e r e  is l a n g u a g e  h e r e  that 
s a y s  to t h e  e x t e n t  th a t  the a c t  as a c o r p o r a t e  e n t i t y  p r o v e  i n­
s u f f i c i e n t .  In o t h e r  w o r d s ,  the p e r s o n  s e e k i n g  to b e  c o v e r e d  
u n d e r  s e c t i o n  488 w o u l d  f i r s t  h a v e  to e x h a u s t  the l i a b i l i t y  of 
t h e  c o r p o r a t i o n .  Y o u  c o u l d n ' t  c o m e  a f t e r  a d i r e c t o r  j u s t  b e c a u s e  
t h a t  i n d i v i d u a l  w a s  a m o r e  o b v i o u s  t a r g e t  as a d e f e n d a n t .  Now, 
y o u ' l l  n o t i c e  t h a t  the l i a b i l i t y  is f o r  c o n t r a c t  i n d e b t e d n e s s ,  
w h e t h e r  f o r m a l  or o t h e r w i s e ,  for m a t e r i a l s ,  s u p p l i e s ,  i n v e n t o r y  
or  s e r v i c e s  f u r n i s h e d ,  a n d  t h a t ' s  w h a t  c o v e r s  the e m p l o y e e s .
D u r i n g  t h e  p e r i o d  o f  s e r v i c e ,  so if a d i r e c t o r  w a n t s  to k n o w  h o w  
l o n g  w o u l d  I be  l i a b l e  a n d  f o r  w h a t  a m o u n t .  W e l l ,  it w o u l d  o n l y  
b e  f o r  t h o s e  c o n t r a c t  i n d e b t e d n e s s  c l a i m s  a r i s i n g  d u r i n g  m y  
p e r i o d  o f  s e r v i c e  o n  the b o a r d .  (b) is the p o i n t  t h a t  I w a s  m a k i n g  
a f e w  m i n u t e s  ago. T h e  t e r m s  of  a w r i t t e n  c o n t r a c t ,  n o t  a n  o r a l  
u n d e r s t a n d i n g ,  b u t  a w r i t t e n  c o n t r a c t  b e t w e e n  a c o r p o r a t i o n  a n d  a 
t h i r d  p a r t y  m a y  m o d i f y  o r  p r e c l u d e  l i a bility. A n d  t h e n  (c)
is d e s i g n e d  to k e e p  a l a r g e  c r e d i t o r  f r o m  d i v i d i n g  the c l a i m  a n d  
a s s i g n i n g  t w e n t y  f i v e  t h o u s a n d  d o l l a r  p o r t i o n s  of the c l a i m  to 
f r i e n d s  or f a m i l y  m e m b e r s ,  etc., in o r d e r  to get m o r e  l i a b i l i t y  
t h a n  the l e g i s l a t u r e  i n t e n d s  here. L a r g e  c r e d i t o r s  w e r e  p e r ­
f e c t l y  w i l l i n g  to f e n d  for t h e m s e l v e s  in d e a l i n g  w i t h  c o r p o r a t i o n s .  
It is the s m all p e r s o n  w h o  w e  a r e  i n t e r e s t e d  in p r o t e c t i n g  here.
A n d  t h e n  y o u ' l l  n o t i c e  u n d e r  (d) t h a t  a p a r t y  a g a i n s t  w h o m  a
c l a i m  is a s s e r t e d  u n d e r  this s e c t i o n  is e n t i t l e d  t o  a c o n t r i b u t i o n
f r o m  o t h e r s  u n d e r  (a) so t h a t  t h e r e  is a r i g h t  of c o n t r i b u t i o n  
t h a t  is c r e a t e d  to s p r e a d  t h e  loss. Yes, sir.

J E F F  B E R R 1  : I h a v e  a t a n g e n t i a l  q u e s t i o n ,  s i nce y o u  s a i d  the
w o r d  f o r e  .gn c o r p o r a t i o n .  A  q u e s t i o n  w a s  a s k e d  f r o m  the i n s u r­
a n c e  a d m i n i s t r a t o r .  A t  the c u r r e n t  time the D i r e c t o r  of I n s u r­
a n c e  is the r e g i s t e r e d  a g e n t  for a l l  f o r e i  ;n c o r p o r a t i o n s .  A n d
t h e y  a r e  e x e m p t  f r o m  r e g i s t e r i n g  u n d e r  the c o r p o r a t i o n  s t a t u t e s .
H o w  w o u l d  this p r o p o s e d  l e g i s l a t i o n  a f f e c t  that? W o u l d  t h e y  
t h e n  b e c o m e  s u b j e c t  to d u a l  r e g i s t r a t i o n  for the p u r p o s e  o f  l e­
g a l l y  s e r v i n g  a n y o n e  w h o  is a n  a d m i t t e d  insurer, w h e t h e r  it is 
e x c e s s  o r  i n s u r a n c e  for t h a t  state. I l o o k e d  t h r o u g h  a n d  I
r e a l l y  d i d n ' t  see it a n d  . . .

P R O F E S S O R  F E S S L E R :  T h e  a n s w e r ,  sir, is c l e a r  in s e c t i o n  5, that
a c o r p o r a t i o n  m a y  b e  o r g a n i z e d  u n d e r  this c h a p t e r  for any l a w f u l  
p u r p o s e  e x c e p t  f o r  the p u r p o s e s  o f  b a n k i n g  a n d  i n s u r a n c e .  So 
i n s u r a n c e  c o r p o r a t i o n s  a r e  t o t a l l y  e x c l u d e d  f r o m  this l e g i s l a t i o n .  

T h e y  w o u l d  face n o  du a l  r e p o r t i n g  o r  . . .

J E F F  BE R R Y :  T h e y  w e r e n ' t  r e a l l y  too sure.
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P R O F E S S O R  F E S S L E R :  W e l l ,  I m e a n ,  o n e  o f  the p r o b l e m s  w h i c h  I 
c e r t a i n l y  r e c o g n i z e  is t h a t  a b i l l  of this c o m p l e x i t y  w h i c h  has 
e v o l v e d  t h r o u g h  d r a f t s ,  r e p e a t e d  d r a f t s ,  a n d  h e a r i n g s ,  m o s t  r e ­
c e n t l y  s i x  m o n t h s  w o r k  w i t h  the A l a s k a  F e d e r a t i o n  o f  N a t i v e s  
s t u d y  s u b c o m i t t e e  o n  this s u bject. It is i t s e l f  now, b y  the time 
it c o m e s  to the m e m b e r s  o f  the H o u s e  a n d  S e n a t e  a n  e x t r e m e l y  
l e n g t h y ,  a n d  I t h i n k  it does n o t  b e t r a y  the r e a l i t y  to say, a 
c o m p l e x  p i e c e  of  l e g i s l a t i o n .  A n d  e v e n  I w h o  f i n d  g a r d e n i n g  
t h r i l l i n g  in  m y  p a s t o r a l  e x i s t e n c e  in Da v i s ,  w o u l d  n o t  find this 
the m o s t  e x c i t i n g  r e a d i n g  in the w o r l d .  B u t  w e  h a v e  to the e x ­
ten t  p o s s i b l e  a t t e m p t e d  to p r o v i d e  v e r y  e x t e n s i v e  c o m m e n t s  t h a t  
a r e  d e s i g n e d  to e x p l a i n ,  n o t  o n l y  to m e m b e r s  of t h e  H o u s e  and 
S e n a t e  a n d  p r o f e s s i o n a l  staff, b u t  a l s o  to c i t i z e n s ,  lawyers, and 
o t h e r  i n t e r e s t e d  p e r s o n s  in the g r e a t e r  xvorld t h a t  lies o u t s i d e  
this b u i l d i n g ,  e x a c t l y  w h a t  the i n t e n t i o n s  w ere. Y o u  w i l l  n o t i c e  
th a t  o n e  o f  the o t h e r  t h i n g s  w h i c h  the o f f i c i a l  c o m m e n t s  seeks to 
do is to g i v e  A l a s k a  a n  i n s t a n t  c o m m o n  l a w  h e r i t a g e  b y  t a k i n g  
i n t o  a c c o u n t  c e r t a i n  of t h e  v e r y  m a j o r  c o m m o n  l a w  d e c i s i o n s  in 
a l l i e d  areas. A n d  s t a t i n g  w h e t h e r  or n o t  in the c o m m i s s i o n ' s  
v i ew, h o p e f u l l y  in the l e g i s l a t u r e ' s  v iew, a d h e r e n c e  to t h ose 
f a m o u s  d e c i s i o n s  i n  o t h e r  j u r i s d i c t i o n s  w o u l d  or w o u l d  not be 
c o n s i s t e n t  w i t h  the r u l e s  a n d  p h i l o s o p h i e s  that a r e  b e i n g  f r a m e d  
l e g i s l a t i v e l y  here. T h i s  is v e r y  i m p o r t a n t  w h e r e  w e  h a v e  c o n­
t i n u e d  p r o v i s i o n s  o f  e x i s t i n g  law, b e c a u s e  t h e y  w e r e  m o d e l  a c t  
p r o v i s i o n s  a n d  w e  f e l t  th a t  t h e y  w e r e  a d e q u a t e .  B u t  w h e n  y o u  
w e n t  o u t s i d e  of  A l a s k a  y o u  f o u n d  th a t  t h e y  w e r e  the o b j e c t  o f  
c o n f l i c t i n g  i n t e r p r e t a t i o n .  T h e  c o m m e n t s  w i l l  t e l l  y o u  w h i c h  
l i n e  o f  c o m m o n  l a w  i n t e r p r e t a t i o n  are b e i n g  a p p r o v e d  a n d  s p e c i­
f i c a l l y  w h i c h  c o m m o n  l a w  d e c i s i o n s  a r e  b e i n g  d i s a p p r o v e d .  So 
t h a t  a l a w y e r  n o w  w o u l d  be  a b l e  to a d v i s e  a c l i e n t  as to w h a t  
t h e  l e g i s l a t i v e  h i s t o r y  w a s  a n d  to b e  a b l e  to i n t e g r a t e  it w i t h  
the g r e a t e r  b o d y  o f  c o m m o n  law. S e n a t o r ,  do y o u  h a v e  a n y  o t h e r  
s p e c i f i c  q u e s t i o n s ?

S E N A T O R  RODEY: N o t  a n y  s p e c i f i c  q u e s t i o n s ,  no.

P R O F E S S O R  FES S L E R :  Fine. T h e  o t h e r  f a c t o r  w h i c h  I w o u l d  c o m m e n d
to the g e n e r a l  a t t e n t i o n  o f  the m e m b e r s  is that t h e  r i g h t s  o f  
m e m b e r s  w h e n  a c o r p o r a t i o n  is g o i n g  t h r o u g h  w h a t  is c a l l e d  a n  
o r g a n i c  c h a n g e  w h e r e  t h e r e  is g o i n g  to b e  a m e r g e r ,  c o r p o r a t i o n  
(A) m e r g e s  i.nto c o r p o r a t i o n  (B) , a c o n s o l i d a t i o n .  C o r p o r a t i o n s  
(A) a n d  (B) e m e r g e  as n e w  c o r p o r a t i o n  ( C ) , or a s a l e  of all or 
s u b s t a n t i a l l y  all c o r p o r a t e  a s s e t s  o t h e r  th a n  in t h e  u s u a l  c o u r s e  
o f  b u s i n e s s  w h e r e  a c o r p o r a t i o n  s e l l s  v i r t u a l l y  a l l  of  its a s s e t s  
to (B) c o r p o r a t i o n  w h i c h  takes t h e m  over. T h e s e  o r g a n i c  c h a n g e s  
w h i c h  are v e r y  ill d e f i n e d  in e x i s t i n g  A l a s k a  s t a t u t o r y  law are 
n o w  v e r y  c l e a r l y  d e f i n e d ,  a n d  the r i g h t s  o f  s h a r e h o l d e r s  to be 
a l l o w e d  to v o t e  b e f o r e  s u c h  a p l a n  is a f f e c t e d  a n d  n o t  a fait 
a c c o m p l i  is g u a r a n t e e d  b y  this n e w  s t a t u t e .  A n d  a l s o  s h a r e­
h o l d e r s  w h o  v o t e  n o  on the q u e s t i o n  o f  o r g a n i c  c h a n g e  are g i v e n  
the s t a t u t o r y  r i g h t s  w h i c h  a r e  c a l l e d  d i s s e n t e r ' s  r i g h t s  w h i c h
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is a r i g h t  to h a v e  the n e w  c o r p o r a t i o n  b u y  the s h a r e s  of  the 
d i s s e n t i n g  s t o c k h o l d e r s  at a f a i r  v a l u e  w h i c h  is to b e  d e t e r m i n e d  
o n  t h e  d a y  b e f o r e  the v o t e  in f a v o r  of the o r g a n i c  c h a n g e  is 
taken. A n d  as w e  a l w a y s  do, y o u ' l l  n o t i c e  c o n s i s t e n t l y  h e r e  
w h e n  v a l u e  c o m e s  up, the s t a t u t e  f i r s t  g i v e s  to the s h a r e h o l d e r  
a n d  t h e  c o r p o r a t i o n  m a d e  l i a b l e  to p a y  the d i s s e n t i n g  sha r e s  the 
o p p o r t u n i t y  to f i x  the v a l u e  b y  m u t u a l  a g r e e m e n t .  I f  t h e y  are 
u n a b l e  to do so, t h e  s t a t u t e  p r o v i d e s  that the c o u r t  m a y  a p p o i n t  
a p p r a i s e r s , a n d  t h e  d e c i s i o n  o f  the a p p r a i s e r s  as to the v a l u e  of 
the s t o c k  is b i n d i n g  b o t h  on the d i s s e n t i n g  s h a r e h o l d e r s  all o f  
t h e m  so n o  o n e  is p a i d  fi v e  dol l a r s ,  a n d  s o m e b o d y  e l s e  is p a i d  
t h r e e - f i f t y ,  a n d  the c o r p o r a t i o n ,  a n d  th a t  this m a t t e r  can be 
e x p e d i t i o u s l y  s e t t l e d  w i t h i n  s i x t y  days, b e c a u s e  the last t h i n g  
t h a t  t h e  c o r p o r a t i o n  w h i c h  h a s  j u s t  g o n e  t h r o u g h  an o r g a n i c  
c h a n g e  n e e d s  is p r o t r a c t e d  u n c e r t a i n t y  as to the d i m e n s i o n  of its 
l i a b i l i t i e s  to a n y  d i s s e n t i n g  s h a r e h o l d e r s .

J E F F  B E R R Y :  W h a t  is the r a t i o  o f  p e r c e n t a g e  of w h a t  a s h a r e­
h o l d e r  c a n  b u y  i n t o  this n e w  c o r p o r a t i o n  that's in a s e l l - o u t  
s i t u a t i o n .  C o r p o r a t i o n  (C) s e lls o u t  to a m u l t i n a t i o n a l  c o r p o r a­
tion, w h a t  p e r c e n t a g e  do t h e y  a u t o m a t i c a l l y  get to buy. T h e  
s h a r e h o l d e r  c a n ' t  do th a t  w i t h  a m u l t i n a t i o n a t i o n a l .

P R O F E S S O R  F E S S L E R :  T h e  s t a t u t e  c r e a t e s  the g e n e r a l  p r e s u m p t i o n  
t h a t  t h e y  a r e  e n t i t l e d ,  in o t h e r  w o r d s ,  all s h a r e s  m u s t  b e  t r e a t e d  
e q u a l l y .  So t h a t  if a n y  of the s h a r e s  in the c o r p o r a t i o n  are 
g o i n g  to b e  g i v e n  s h a r e s  o f  s t o c k  in the m u l t i n a t i o n a l  p u r c h a s e r  
t h e n  a l l  o f  the s h a r e h o l d e r s  m u s t  be a c c o r d e d  s i m i l a r  rights. Y o u  
c a n n o t  d i s c r i m i n a t e  b e t w e e n  s h a r e h o l d e r s  o f  the sa m e  class of 
s t o c k  a n d  say, w e  f i n d  it v e r y  c o n v i v i a l  to b r i n g  in the f a m i l y  
o f  the n e w  c o r p o r a t i o n .  A l l  of the s h a r e h o l d e r s  in this room, 
e x c e p t  F e s s l e r ,  a n d  w e  r e a l l y  d o n ' t  w a n t  h i m  as a p a r t i c i p a n t  in 
o u r  n e w  b u s i n e s s ,  so w e  are g o i n g  to g i v e  h i m  a t h o u s a n d  d o l l a r s  
for his stock. T h a t  w o u l d  be  d i s c r i m i n a t o r y  t r e a t m e n t ,  and w e  
e i t h e r  h a v e  to g i v e  e v e r y b o d y  m o n e y  o r  e v e r y b o d y  stock.

J E F F  BE R R Y :  But w h a t  p e r c e n t a g e  o f  s t o c k ?  W h a t  p o r t i o n  of the
c o r p o r a t i o n ?

P R O F E S S O R  F E S S L E R :  T h a t  w o u l d  be f r a m e d  by the b o a r d s  of d i r e c t o r s
of the two c o r p o r a t i o n s .  In o t h e r  w o r d s ,  if t h e r e  is a m e r g e r  the 
s t a t u t e  p u t s  u p o n  the b o a r d  of d i r e c t o r s  of  "X" c o r p o r a t i o n  f r a m­
ing  the t e r m s  of the m e r g e r  a n d  u p o n  the b o a r d  of " Y 1’ c o r p o r a t i o n  
c o n s e n t  to t h o s e  terms. T h a t ' s  d o n e  at the b o a r d  level. T h e n  
e a c h  c o r p o r a t i o n  is o b l i g e d  to go to its r e s p e c t i v e  s h a r e h o l d e r s  
a n d  b r i n g  to t h o s e  s h a r e h o l d e r s  the t eims of the p r o p o s e d  o r g a n i c  
change. T h e  s t a t u t e  g r a n t s  a r i g h t  to all s h a r e h o l d e r s  to v o t e  on 
this o r g a n i c  c h a n g e  e v e n  if they o t h e r w i s e  h^ U n o n v o t i n g  c l a s s e s  
o f  st o c k .  A n d  if the c o r p o r a t i o n  h a s  c l a s s i f i e d  its stock, t h ere 
is a n  o b l i g a t i o n  that b e f o r e  the o r g a n i c  c h a n g e  can b e  a f f e c t e d  it 
m u s t  c o m m a n d  a m a j o r i t y ,  n o t  o n l y  o f  all the shares, b u t  ol e a c h  
c l a s s  o f  the s h a r e s .  So w e  do n o t  s e e k  to b u i l d  in a n y  g u a r a n t e e d
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r a t i o  of  t h e  s h a res, b u t  w e  do s e e k  to h a v e  it b r o u g h t  to the 
a t t e n t i o n  o f  the s h a r e h o l d e r s  of the r e s p e c t i v e  c o r p o r a t i o n s .
A n d  t h e n  b y  g i v i n g  e v e r y b o d y  v o t i n g  r i g h t s ,  w e  are t r y i n g  to m a k e  
c e r t a i n  th a t  in  t h e i r  s e l f - i n t e r e s t  the s h a r e h o l d e r s  w i l l  r e j e c t  
o r  a c c e d e  to t h e  r e q u e s t .  A n d  as I say, a n y  s h a r e h o l d e r  w h o  
v o t e s  n o  o n  t h e  o r g a n i c  c h a n g e  is g i v e n  the r i g h t  to h a v e  the 
s u c c e s s o r  c o r p o r a t i o n  b u y  o u t  t h o s e  p e r c e n t a g e  s h a r e s  at a v a l u e  
t h a t  w a s  s u p p o s e d  to b e  the f a i r  v a l u e  n o t  t a k i n g  the o r g a n i c  
c h a n g e  i n t o  a c c o u n t  at all. So it is an  e l a b o r a t e  b a l a n c i n g  of  
v a l u e s ,  b u t  g e n e r a l l y  w h a t  w e  a r e  d o i n g  is w e  are s a y i n g  that w e  
li k e  :he r e s u l t  t h a t  the S u p r e m e  C o u r t  o f  D e l a w a r e  ca m e  up w i t h  
in the S i n g e r  v. M a g n a v o x  case, a n d  w e  d o n ' t  c a r e  for the Pars e r  
d e c i s i o n  w h i c h  c a m e  a l o n g  ten m o n t h s  .later. A n d  y o u ' l l  n o t i c e  
that the c o m m e n t s  s p e c i f i c a l l y  c o n f e r  a s e a l  of  a p p r o v a l  on 
S i n g e r  a n d  M a g n a v o x , b o t h  as a r e s u l t  a n d  its r e a s o n i n g ,  a n d  
i n d i c a t e  th a t  the l e g i s l a t u r e  h a s  a d o p t e d  a n d  f r a m e d  this s t a t u t e  
to c a r r y  i n t o  e f f e c t  the M a g n a v o x  d e c i s i o n .  A n d  if the l e g i s l a­
tur e  w o u l d  r e g a r d  a j u d i c i a l  c o n s t r u c t i o n  of this a c t  in a m a n n e r  
t h a t  is c o n s o n a n t  w i t h  the P a n z e r  c a s e  as b e i n g  c o n t r a r y  to the 
l e g i s l a t u r e ' s  i n t e n t i o n .  So w e  t r i e d  to s t a y  on  top o f  the m a j o r  
d e c i s i o n s  th a t  h a v e  c o m e  a l o n g  a n d  i n f l u e n c e d  c o r p o r a t e  law.
J u s t  as in the a r e a  o f  d e r i v a t i v e  suits, y o u  w i l l  f i n d  that w e  
a r e  l i t e r a l l y ,  t h o r o u g h l y  u p  to date. W e  k n o w  all a b o u t  F l y n n  
a n d  M u l d i n a r o  cases; w e  k n o w  a b o u t  B a r r  v. W a c k m a n .  A n d  t h e r e­
fore, the c o m m e n t a r i e s  to the p r o v i s i o n s  on d e r i v a t i v e  c a u s e s  of 
a c t i o n  in s e c t i o n  4 3 5  s p e c i f i c a l l y  i n d i c a t e s  to w h a t  e x t e n t  w e  
are w i l l i n g  to s a n c t i o n  the r e s u l t  a n d  r e a s o n i n g  in B arr v.
W a c k m a n , on the o p i n i o n  of d i s i n t e r e s t e d  d i r e c t o r s ,  their b u s i­
nes s - J u d g m e n t  a n d  to w h a t  e x t e n t  w e  a r e  f a v o r i n g  the M u l d i n a r o  
c a s e  d e c i d e d  by the S u p r e m e  C o u r t  of D e l a w a r e .  W e  s p e c i f i c a l l y  
i n d i c a t e  that our s t a t u t e  w o u l d  b e  s u b v e r t e d  b y  the i n t e r p r e t a t i o n  
of the D e l a w a r e  l a w  g i v e n  b y  the federal d i s t r i c t  c o u r t  in s o m e  
of the i n s t a n c e s  . . . w h i c h  s a i d  that the o p i n i o n  o f  the b o a r d  
o f  d i r e c t o r s  that in t h e i r  b u s i n e s s  j u d g m e n t  the l i t i g a t i o n  w a s  
n o t  m e r i t o r i o u s .  T h i s  is o n e  of the p r o b l e m s  in A l a s k a ,  that in 
so m a n y  o f  t h e s e  a r e a s  c o u n s e l  j u s t  s i m p l y  c a n n o t  a d v i s e  c l i e n t s  
b e c a u s e  w e  d o n ' t  k n o w  w h a t  the l a w  is, a n d  n o n e  of us has an 
i n t e r e s t  in p e r p e t u a t i n g  that. A n d  th a t ' s  n o t  g o o d  for b u s i n e s s .  
Y o u  take in . . . c o m m e n t s ,  a n d  t h a t ' s  a n t i t h e t i c a l  to the 
e c o n o m i c  e v o l u t i o n  of  this j u r i s d i c t i o n .  Sen a t o r ,  I h a v e  no 
f u r t h e r  o b s e r v a t i o n s  o t h e r  t h a n  to i n d i c a t e  th a t  at a n y  time I 
w i l l  be, if my s c h e d u l e  at the U n i v e r s i t y  p e r m i t s  it, b e  w i l l i n g  
to a n s w e r  q u e s t i o n s  in w r i t i n g  o r  b y  c o n f e r e n c e  c a l l s  or by 
p e r s o n a l  a p p e a r a n c e s  for a n y  of the c o m m i t t e e s  of e i t h e r  house.

S E N A T O R  RO D E Y :  T. a m  v e r y  u n a b l e  to p r e d i c t  exactly, the c o u r s e
o f  the l e g i s l a t i o n  w i l l  be, a n d  J o h n  is, of  courst?^available tc 
h e l p  out o n  it also. E s s e n t i a l l y ,  the r e c o m m e n d a t i o n  of s t a f f  
is v e r y  i m p o r t a n t  on  this. T h a t ' s  w h y  w e  h a v e  a n u m b e r  o f  s t a f f  
p e o p l e  h e r e  today, b e c a u s e  a c o m p l i c a t e d  c o r p o r a t i o n s  co d e  has
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to b e  t a k e n  in p a r t  on f a i t h  b e c a u s e  m o s t  o f  the l e g i s l a t o r s  
w i l l  b e  u n f a m i l i a r  w i t h  the c o ntent. T h e  fa c t  t h a t  it has h a d  a 
b r o a d  r e v i e w  in the state, has b e e n  s i g n e d  o f f  on b y  a v a r i e t y  of 
i n t e r e s t e d  i n d i v i d u a l s ,  I t h i n k  that s p e a k s  w e l l  f o r  it. I a m  
g o i n g  to t a l k  w i t h  S e n a t o r  Ray w h o  is C h a i r  of the J u d i c i a r y  
C o m m i t t e e .  I d o n ' t  k n o w  w h a t  t h e  C h a i r m a n  o f  L a b o r  a n d  C o m m e r c e  
w i l l  w i s h  to do w i t h  the bill. H o p e f u l l y ,  w e  w i l l  m o v e  it o u t  
in a v e r y  t i m e l y  f a s h i o n  so i t ’can go to J u d i c i a r y  again, h a v i n g  
th a t  s t a f f  a n d  m e m b e r s  l o o k  at it. T h e r e  a r e  a n u m b e r  of a t t o r n e y s  
o n  the J u d i c i a r y  C o m m i t t e e ,  w h i c h  is h e l p f u l .  I d o n ' t  k n o w  w h e t h e r  
w e ' l l  p a s s  the c o r p o r a t i o n s  co d e  this year, g i v e n  the a m o u n t  o f  
t i m e  it t a k e s  for e v e r y b o d y  to b e c o m e  f a m i l i a r  w i t h  it. It is a 
c o m p l i c a t e d  p i e c e  o f  l e g i s l a t i o n ,  b u t  a v e r y  i m p o r t a n t  p i e c e  of 
l e g i s l a t i o n  f o r  the b u s i n e s s  c o m m u n i t y .  P e r h a p s  n o t h i n g  e l s e  is 
as i m p o r c a n t  as t h e  s t r u c t u r i n g  of c o r p o r a t e  a c t i v i t y  in the 
S t a t e  of  A l a s k a .  A n d  y o u  v e r y  e l o q u e n t l y  set f o r t h  s o m e  o f  the 
d i f f i c u l t i e s  w e  h c v e  h a d  in the S t a t e  of A l a s k a  or the l a c k  of 
a n y  r e a l  c.-rporate h i s t o r y  or law. A n d  it, of  c o u r s e ,  w a s  r e ­
f l e c t e d  i n  the s t a t u t e s  and o t h e r  a r e a s  w h i c h  is the r e a s o n  f o r  
t he c o d e  c o m m i s s i o n .  T h e  l e g i s l a t u r e  s i m p l y  d o e s n ' t  h a v e  the 
t i e m  to r e d t a f t  c o m p l e t e l y  in m a n y  c a s e s  w h a t  is l a w  g e n e r a l l y  
t a k e n  f r o m  the S t a t e  of  O r e g o n  w h o l e s a l e  at the t i m e  it w a s  t a k e n
or s l i g h t l y  b e f o r e .  P e r h a p s  the b e s t  c o u r s e  is f o r  m y s e l f  to
t a l k  w i t h  the C h a i r m a n  of L a b o r  a n d  C o m m e r c e ,  a n d  at that p o i n t  
t a l k  w i t h  C h a i r m a n  A b b o t t .  W e  v e r y  m u c h  a p p r e c i a t e  y o u r  e f f o r t s ,  
a n d  w e  p r o b a b l y  w i l l  at s o m e  p o i n t  in time c a l l  o n  y o u  to a n s w e r  
q u e s t i o n s  or  m a k e  c o m m e n t s .  I t h i n k  ti.ct the o n l y  w a y  that the 
b i l l  w i l l  r e a l l y  pass, at l e a s t  pa s s  c o m f o r t a b l y ,  is w i t h  the 
b r o a d e s t  p o s s i b l e  d i s s e m i n a t i o n  of i n f o r m a t i o n  a b o u t  the bill, 
a nd I w i l l  try to do that. A r e  t h e r e  any o t h e r  q u e s t i o n s  f r o m  
a n y o n e  th a t  is h e r e  t o d a y  a b o u t  the c o n t e n t s  of  the b i l l  or 
a n y t h i n g  th a t  is a t t e n d e d  to the b i l l ?  If t h e r e  a r e  no o t h e r  
c o m m e n t s  th e n  the s u b c o m m i t t e e  m e e t i n g  is . . . W i l l i s .

W I L L I S  K I R K P A T R I C K :  I d o n ' t  k n o w  w h e t h e r  I s h o u l d  b r i n g  it u p
now, w o u l d  t h e r e  b e  o t h e r  h e a r i n g s  on this?

S E N A T O R  R O D E Y :  T h e r e  p r o b a b l y  w i l l ,  b u t  go ahead.

W I L L I S  K I R K P A T R I C K :  L e t  m e  p o i n t  out, for the r e c o r d  m y  n a m e  is
W i l l i s  K i r k p a t r i c k .  I a m  D i r e c t o r  cf B a n k i n g ,  S e c u r i t i e s ,  S m a l l
L o a n s  a n d  C o r p o r a t i o n s .  On  the c o r p o r a t i o n  p a r t  t h e r e  are t h r e e  
a r e a s  t h a t  h a v e •c o m e  to m i n d ,  a n d  I h a v e  d i s c u s s e d  it w i t h  the 
c o m m i s s i o n .  O n e  o f  t h e m  is that t here is a r e q u i r e m e n t  for f o r­
eig n  c o r p o r a t i o n s  to f i l e  t h e i r  a r t i c l e s  of i n c o r p o r a t i o n  w i t h  
the S t a t e  of  A l a s k a .  W e  h a v e  b e e n  in t o u c h  w i t h  o t h e r  s t a t e  
j u r i s d i c t i o n s ,  a n d  this is a p r o v i s i o n  that has b e e n  d e e m e d  
e l i m i n a t e d  a c t i v e l y  as far as f o r e i g n  c o r p o r a t i o n s  are c o n c e r n e d  
in f i l i n g s .  W e  h a v e  do n e  s o m e  r e s e a r c h  on it, a n d  p r e p a r e d  a 
p a p e r  in t h a t  r e s p e c t ,  b u t  w e  feel that it w o u l d  b e  for the a m o u n t  
of u s a g e  t h a t  it w o u l d  be, that it w o u l d  get as f a r  as the
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p r a c t i c i n g  a t t o r n e y  a n d  f i n d  o u t  w h a t  the a r t i c l e s  a r e . • Th i s  is 
p r o b a b l y  m o r e  c u r r e n t  a n d  b e t t e r  o b t a i n e d  w h e n  t h e y  . . . r e g a r d­
less of  w h e t h e r  t h e y  a r e  . . . T h e  o t h e r  t h i n g  is th a t  t here is . 
a r e q u i r e m e n t  i n  t h e  p r o p o s e d  act t h a t  the d e p a r t m e n t  file w i t h  
the S u p e r i o r  C o u r t  s o m e  u p d a t e d  r e c o r d s  w e e k l y ,  a n d  w e  w o u l d  like 
to h a v e  t h e  i n t e n t  o f  the l e g i s l a t u r e  i f  th a t  is p a s s e d  to m a k e  
it a m i c r o f i s c h e  c o p y  a c c e p t a b l e  f o r  f i l i n g  in the d i v i s i o n .  If 
w e  p r i n t  w e e k l y ,  t h e  u p d a t e s  a r e  g o i n g  to be  v e r y  e x p e n s i v e  a n d  
v e r y  e n c u m b e r i n g ,  a m a s s i v e  p a p e r  p r o d u c t i o n .  So w e  w o u l d  r e­
q u e s t  t h a t  m i c r o f i s c h e  b e  c o n s i d e r e d  as m e e t i n g  the p r o v i s i o n s  
o f  t h a t  s e c t i o n .  T h e  o t h e r  s e c t i o n  t h a t  w e  h a d  s o m e  c o n c e r n  
a b o u t  is s e c t i o n  9 1 0  th a t  g i v e s  the p r o v i s i o n s  for f i l i n g  w r i t i n g s  
w i t h  the d e p a r t m e n t ,  a n d  w e  w o u l d  l i k e  the w r i t i n g s  to b e  s p e c i­
f i c a l l y  s u i t a b l e  for m i c r o f i l m i n g .  E v e r y t h i n g  is m i c r o f i l m e d  
now, a n d  w e  a r e  t o t a l l y  d e p e n d e n t  u p o n  m i c r o f i l m i n g . So w e  d o n ' t  
w a n t  to b e  in a p o s i t i o n  w h e r e  w e  h a v e  n o  s t a t u t o r y  a u t h o r i t y  to 
t u r n  d o w n  a f i l i n g  b e c a u s e  it is n o t  l e g i b l e  for m i c r o f i l m i n g .  
T h o s e  a r e  the o n l y  c o m m e n t s  t h a t  w e  h a v e  at this time, Senator.

S E N A T O R  R O D E Y :  T h a n k  you, W i l l i s .  A r e  there, P r o f e s s o r  F e s s l e r ,
Mr. A b b o t t ,  d i d  y o u  h a v e  a n y  c o m m e n t s  this?

J O H N  A B B O T T :  W e l l ,  the c o d e  c o m m i s s i o n  is n o t  o p p o s e d  to a n y  of
t h o s e  c h a n g e s .  A n d  as to the last two, I d o n ' t  t h i n k  t h e r e  is 
a n y t h i n g  in the s t a t u t e  th a t  p r e c l u d e s  t h e s e  m i c r o f i l m  and m i c r o­
f i l m i n g  f o r m a t ,  so I k n o w  o f  n o t h i n g  in the act th a t  w o u l d  p r e­
cl u d e  the d i r e c t o r  f r o m  p r o m u l g a t i n g  a n y  r e g u l a t i o n s  w h i c h  w o u l d  
p r o v i d e  f o r  m i c r o f i s c h e .  . . d i s t r i c t  c o u r t s  or in the d i s t r i c t s  
jr r e q u i r i n g  d o c u m e n t s  be s u s c e p t i b l e  for m i c r o f i l m i n g .  So w e  
h a v e  n o  o b j e c t i o n  to the f o r e i g n  c o r p o r a t i o n  a r t i c l e s .

S E N A T O R  R O D E Y :  A c t u a l l y  it fits in w i t h  r e c o r d a t i o n s  ideas that
the c o d e  h a s  e x p r e s s e d  in the past.

P R O F E S S O R  F E S S L E R :  I w o u l d  p o i n t  out, S e n a t o r ,  t h a t  I had h o p e d
t h a t  w e  h a d  a c c o m m o d a t e d  this by  the p r o v i s i o n s  o f  s e c t i o n  868 
w h i c h  s a y  t h a t  t h e  r e p o r t s  r e q u i r e d  b y  this c h a p t e r  to be f i l e d  
w i t h  the d e p a r t m e n t  b y  the c o m m i s s i o n e r  s h a l l  b e  o n  f o r m s  p r e­
s c r i b e d  a n d  f u r n i s h e d  by the c o m m i s s i o n e r .

J O H N  A B B O T T :  I w a s  u n d e r  the s a m e  o p i n i o n .

P R O F E S S O R  F E S S L E R :  W e  a r e  t r y i n g  to g i v e  y o u  the b r o a d e s t  p o s s i­
b l e  a u t h o r i t y  to p r e s c r i b e  the f o r m s  a n d  say w h a t  s c h e m e  y o u  w a n t  
in. Y o u r  l i a b i l i t y  w i t h  r e g a r d  to p r o c e s s i n g  t h e m  u n d e r  s e c t i o n  
910 p r e s u p p o s e s  t h e i r  c o n f o r m i t y  u n d e r  s e c t i o n  890.

W I L L I S  K I R K P A T R I C K :  W e  w e r e n ’t q u i t e  s u r e  w h e t h e r  a c t u a l l y  u n d e r

910 w e a k e n e d  the o t h e r  s e c t i o n .

P R O F E S S O R  F E S S L E R :  W e ll, if t h e r e  is a n y  c o n c e r n  c i r c l i n g  w h a t
C h a i r m a n  A b b o t t  h a s  s t a t e d ,  t h e r e  is n o t h i n g  in this d r a f t  th a t
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w a s  i n t e n d e d  to do a n y t h i n g  o t h e r  t h a n  w h a t  y o u  a r e  n o w  s e e k i n g  
to a c c o m p l i s h .  A n d  w e  d i d n ’t w a n t  to w e d  y o u  to m i c r o f i s c h e  if 
at s o m e  p o i n t  i n  t h e  f u t u r e  t h e r e  w a s  s o m e  o t h e r  d a z z l i n g  m e a n s  
of h a n d l i n g  i n f o r m a t i o n  a n d  y o u  w e r e  s t a t u t o r i l y  b u r d e n e d  w i t h  
a s t a t e m e n t  t h a t  y o u  h a d  to c o m e  to the l e g i s l a t u r e  a n d  g e t  it 
ch anged.

W I L L I S  K I R K P A T R I C K :  W e  w r e s t l e d  w i t h  the f a c t  t h a t  w e  d i d n ' t
s p e c i f i c a l l y  w a n t  y o u  to n a m e  m i c r o f i s c h e  i n  there.

P R O F E S S O R  F E S S L E R :  Oh.

S E N A T O R  RO D E Y :  If y o u  c o u l d  get the c o m m i t t e e  a m e m o  o n  th a t
a n d  p e r h a p s  c o n s i d e r  a r t f u l  l a n g u a g e  th a t  w o u l d  a l l o w  y o u  to do 
w h a t  y o u ' v e  s t a ted, g i v e  y o u  the a u t h o r i t y  to m a k e  t h e  a d m i n i s­
t r a t i v e  d e c i s i o n s .  I d o n ' t  t h i n k  they w i l l  h a v e  a n y  d i f f i c u l t y  
w i t h  that. A r e  t h e r e  a n y  o t h e r  q u e s t i o n s ?  If not, the s u b c o m­
m i t t e e  m e e t i n g  is a d j o u r n e d .
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RE:

D i c k  R e g a n ,  R e s e a r c h  D i r e c t o r  
A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o

J a n u a r y  13, 1984

P r o f i t  c o r p o r a t i o n s — IIB 3 4 3 / S B  246

Y o u  m a y  w i s h  to i n c l u d e  the f o l l o w i n g  b a c k g r o u n d  
i n f o r m a t i o n  w i t h  m a t e r i a l s  for the J o i n t  H o u s e / S e n a t e  L a b o r  a n d  
C o m m e r c e  C o m m i t t e e  h e a r i n g  a t  8:30 a.m., M o n d a y ,  J a n u a r y  23,
1984, in the H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  R o o m  in the 
B e h r e n d s  B u i l d i n g .

HB 3 4 3 / S B  246 w o u l d  r e p l a c e  t h e  A l a s k a  B u s i n e s s
C o r p o r a t i o n s  Act, A S  10.05, w i t h  the A l a s k a  C o r p o r a t i o n s  C o d e  
(ACC). The b i l l  w a s  i n t r o d u c e d  in b o t h  h o u s e s  on A p r i l  8 , 1983, 
to f a c i l i t a t e  j o i n t  c o m m i t t e e  w o r k .

O n  M a y  17, 1 9 83, a j o i n t  h e a r i n g  w a s  set u p  on the 
bill. H o w e v e r ,  l a s t  m i n u t e  c o n f l i c t s  d e v e l o p e d  t h a t  p r e v e n t e d  
the H o u s e  c o m m i t t e e ' s  p a r t i c i p a t i o n  a n d  a l s o  p r e v e n t e d  m o s t  of 
the S e n a t e  m e m b e r s  a t t e n d a n c e .

T h e  m e e t i n g  w a s  held, h o w e v e r ,  as a S e n a t e  L a b o r  a n d
C o m m e r c e  m e e t i n g ,  c h a i r e d  by S e n a t o r  Pat Ro d e y ,  s u b c o m m i t t e e  on
th e  bill. S t a f f  of s o m e  l e g i s l a t o r s  and o t h e r  i n t e r e s t e d  p e r s o n s  
a t t e n d e d .  A n  o v e r v i e w  of t h e  b i l l  w a s  g i v e n  by P r o f e s s o r  Dan
F e s s l e r  w h o  d r a f t e d  the b i l l  w i t h  the co d e  r e v i s i o n  c o m m i s s i o n ,  
a n d  q u e s t i o n s  w e r e  a s k e d  a n d  answered..

A t r a n s c r i p t  of t h a t  h e a r i n g  is a t t a c h e d .  It w a s  
r e t y p e d  in the c o d e  r e v i s i o n  c o m m i s s i o n  o f f i c e  f r o m  a g a r b l e d  
o r i g i n a l .  T h e  o r i g i n a l  is a v a i l a b l e  in S e n a t e  Labo?; a n d  C o m m e r c e  
a n d  in the c o d e  r e v i s i o n  c o m m i s s i o n  o f f ice.

T h e  h e a r i n g  set for M o n d a y ,  J a n u a r y  23, w i l l  be the
f i r s t  h e a r i n g  on the b i l l  for the H o u s e  c o m m i t t e e  a n d  the s e c o n d  
h e a r i n g  o n  t h e  b i l l  for the S e n a t e  c o m m i t t e e .  H o w e v e r ,  it is 
a n t i c i p a t e d  t h a t  the h e a r i n g  w i l l  l e a d  off a g a i n  w i t h  an 
e x p l a n a t i o n  of the b i l l  b y  F r o f e s s o r  F e s s l e r  as in the M a y  17, 
1983 h e a r i n g .



A  g e n e r a l  o v e r v i e w  of the b i l l  is a l s o  c o n t a i n e d  i n  the 
t r a n s m i t t a l  l e t t e r  at the s t a r t  of a s e c t i o n  c o m m e n t a r y  on t h e  
b i l l  in H o u s e  a n d  S e n a t e  J o i n t  J o u r n a l  S u p p l e m e n t  No. 11. T h a t  
o v e r v i e w  is f o l l o w e d  by i n - d e p t h  c o m m e n t a r y  on the bill.

A t t a c h e d  a l s o  is a m i n i a t u r e  s u m m a r y  of the bill.

DP.: c h w

A t t a c h m e n t s



H B  343 S B  246 
on

B u s i n e s s  C o r p o r a t i o n s

S u m m a r y

T h e  b i l l  p r o v i d e s  for r e p l a c i n g  t h e  A l a s k a  B u s i n e s s  
C o r p o r a t i o n  A c t ,  A S  10 . 0 5 ,  w i t h  the A l a s k a  C o r p o r a t i o n  C o d e  
C A C C’, a c o m p r e h e n s i v e  r e v i s i o n .

T h e  p r o p o s e d  A C C  s e t s  m i n i m u m  r e q u i r e m e n t s  t h a t  m u s t  be 
m e t  for the p r i v i l e g e  of d o i n g  b u s i n e s s  in t h e  c o r p o r a t e  form.

W i t h i n  l i m i t s  it  l e a v e s  to i n c o r p o r a t o r s  h o w  to d i v i d e  
p o w e r s  b e t w e e n  s h a r e h o l d e r s  a n d  d i r e c t o r s .

It s t a n d a r d i z e s  r e p o r t i n g  r e q u i r e d  to  s h a r e h o l d e r s  a n d
th e  state.

It s e e k s  to c l e a r l y  d e f i n e  in w h a t  c i r c u m s t a n c e s  it is 
p e r m i s s i b l e  to pay a d i v i d e n d .

W h i l e  m a i n t a i n i n g  t h e  r i g h t  of s h a r e h o l d e r s  to sue 
c o r p o r a t e  o f f i c e r s  a n d  d i r e c t o r s  in a p p r o p r i a t e  c i r c u m s t a n c e s ,  it 
s e e k s  to c o n t r o l  t h e  m i s u s e  of t h e s e  " d e r i v a t i v e  suits".

It a l s o  s e e k s  to c o n t r o l  m i s u s e  of the l i m i t e d  
l i a b i l i t y  of o f f i c e r s  a n d  d i r e c t o r s  t h a t  t h e  c o r p o r a t e  f o r m  
p r o v i d e s .

In the c o v e r i n g  l e t t e r  a t  the s t a r t  of t h e  c o m m e n t a r y  
t h a t  f o l l o w s  in t h i s  b i n d e r ,  t h e r e  is a n  e x p a n d e d  s u m m a r y  of t h e  
bill. F o l l o w i n g  t h a t  is a s e c t i o n  a n a l y s i s  w h i c h  i n c l u d e s  the 
b a c k g r o u n d  a n d  b a s i s  for c h o i c e s  t h a t  h a v e  b e e n  m a d e  in d r a f t i n g  
th e  bill.

T h e  b i l l  is i n t r o d u c e d  in bo t h  h o u s e s  for g r e a t e r  
f l e x i b i l i t y  a n d  for the p o s s i b i l i t y  of j o i n t  h e a r i n g s  s h o u l d  t h a t  
be the c h o i c e  of the h o u s e  a n d  s e n a t e  c o m m i t t e e s .

S t a t u s  g o i n g  i n t o  t h e  S e c o n d  S e s s i o n  of t h e  T h i r t e e n t h  
L e g i s l a t u r e :  In H o u s e  a n d  S e n a c e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e s ,  
the f i r s t  c o m m i t t e e s  of r e f e r e n c e .  S e c o n d  r e f e r e n c e :  H o u s e  a n d  
S e n a t e  J u d i c i a r y  C o m m i t t e e s .



J a n u a r y  13, 1 9 8 4

J o h n  C l o u g h ,  P r e s i d e n t  
J u n e a u  E a r  A s s o c i a t i o n  
801 W. 1 0 t h  St., S u i t e  300 
J u n e a u ,  A l a s k a  9 9 8 0 1

D e a r  Ilr. C l o u g h :

P l e a s e  i n f o r m  p e r s o n s  a t t u n i n g  t h e  n e x t  J u n e a u  Bar
lunch:

R e g a r d i ng E E  ,437 / S B  3 1 3 . On F r i d a y ,  J a n u a r y  20, at  1 : 3 0  
, in C o u r t  R o o m  A, D a n  F e s s l e r ,  a U C  D a v i s  l a w  p r o f e s s o r  a n d

c o n s u l t a n t  to t h e  c o d e  r e v i s i o n  c o m m i s s i o n  on  c o r p o r a t i o n  law, 
w i l l  r e v i e w  the b i l l  now in t h e  l e g i s l a t u r e  f o r  a r e v i s i o n  of law 
on n o n p r o f i t  c o r p o r a t i o n s .  T h e  a t t a c h e d  n o t i c e  w h i c h  is g o i n g  
o u t  to n o n p r o f i t  c o r p o r a t i o n s  f u r t h e r  e x p l a i n s  the p u r p o s e  o'- the 
s e s s i o n .  It w i l l  be a t e l e c o n f e r e n c e .

R e g a r d i n g E E  2.43ZEE 2 4 6 . O n  M o n d a y ,  J a n u a r y  23, at 8:30 
a .m., in t h e  M o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  R o o m  in the 
B e h r e n d s  B u i l d i n g ,  a j o i n t  h e a r i n g  of t h e  lie u s e  a n d  S e n a t e  L a b o r  
a n d  C o m m e r c e  C o m m i t t e e s  wi l l  be h e l d  on the p r o p o s e d  r e v i s i o n  of 
the b u s i n e s s  c o r p o r a t i o n  law. F e s s l e r  w i l l  be on h a n d  there, 
too, to e x p l a i n  the bill.

P e r s o n s  i n t e r e s t e d  i n  c o r p o r a t i o n  l a w  c a n  a t t e n d  t h e s e  
m e e t i n g s ,  g e t  a n  o v e r v i e w  of the p r o p o s e d  co d e s ,  a n d  o f f e r  
t e s t i m o n y  o n  g o o d  or bad f e a t u r e s  of the bi l l s .

V e r y  t r u l y  y o u r s ,

D i c k  R e g a n ,  R e s e a r c h  D i r e c t o r  
A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n

DP.: chw 
E n c l o s u r e
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TO:

FROM:

DATE:

A L L  L E G I S L A T O R S

D i c k  R e g a n ,  R e s e a r c h  D i r e c t o r  
A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n

J a n u a r y  12, 1 9 8 4

RE: P r o f i t  a n d  N o n p r o f i t  C o r p o r a t i o n s
C o d e s  Tfijbae£tnfefrertc±ng=-

AJLaska. N p jip x p fijtL  .C p jp .0 X 5 tj,P iip _ C p jte  „43J/5B_3JJLs.

W i t h  t h e  c o n c u r r e n c e  of t h e  a p p r o p r i a t e  c o m m i t t e e  
c h a i r m e n ,  the c o d e  r e v i s i o n  c o m m i s s i o n  w i l l  t e l e c o n f e r e n c e  p a r t  
of its n e x t  m e e t i n g  to e x p l a i n  a n d  d i s c u s s  the n o n p r o f i t  
c o r p o r a t i o n s  b i l l s ,  HB  4 3 7 / S B  313. T h e  t e l e c o n f e r e n c e d  p a r t  of 
t h e  m e e t i n g  w i l l  be in the J u n e a u  C o u r t  a n d  O f f i c e  B u i l d i n g ,  
C o u r t  R o o m  A, at 1 : 3 0  p.m., F r i d a y ,  J a n u a r y  20.

T h e  a t t a c h e d  n o t i c e  is in t h e  m a i l  to o v e r  3 , 0 0 0  
n o n p r o f i t  c o r p o r a t i o n s .  T h e  n o t i c e  e x p l a i n s  t h e  p u r p o s e  of the 
t e l e c o n f e r e n c e .

S i t t i n g  in on t h e  c o d e  r e v i s i o n  c o m m i s s i o n  
t e l e c o n f e r e n c e  woiijLd^scrve to i n f o r m  l e g i s l a t o r s  or s t a f f  a b o u t  
t h e  p u r p o s e  a n c f ^ i e " rb f | l  on n o n p r o f i t  c o r p o r a t i o n s  w h i c h  p r o b a b l y  
w i l l  be c o m i n g  u p  for h e a r i n g s  of t h e  H o u s e  a n d  S e n a t e  L a b o r  a n d  
C o m m e r c e  C o m m i t t e e s  l a t e r  in t h e  s e s s i o n .

The F r i d a y ,  J a n u a r y  2 0 t h  t e l e c o n f e r e n c e  of p a r t  of t h e  
c o d e  r e v i s i o n  c o m m i s s i o n ' s  m e e t i n g  s h o u l d  n o t  be c o n f u s e d  w i t h  a 
j o i n t  h e a r i n g  of t h e  H o u s e  a n d  S e n a t e  L a b o r  a n d  C o m m e r c e  
C o m m i t t e e s  on the for p r o f i t  c o d e — IIB 3 4 3 / S B  2 4 6 — s c h e d u l e d  for 
8 : 3 0  a.m., M o n d a y ,  J a n u a r y  2 3 r d ,  in the H o u s e  L a b o r  a n d  C o m m e r c e  
C o m m i t t e e  Room. P r o f e s s o r  F e s s l e r  w i l l  be h e r e  for t h a t  m e e t i n g  
also, a n d  that, too, w o u l d  be a c h a n c e  for s t a f f  to h e a r  a n  
o u t l i n e  of the l e n g t h y  bill. Of  c o u r r a ,  the j o i n t  c o m m i t t e e  w i l l  
t a k e  t e s t i m o n y  f r o m  o t h e r s  w h o  w i s h  to be h e a r d .

D R : c h w  
A t t a c h m e n t
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N o n p r o f i t  c o r p o r a t i o n s  a n d  i n t e r e s t e d  p a r t i e s  

A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n  

J a n u a r y  6 ,  1 9 8 4

T e l e c o n f e r e n c e  on n o n p r o f i t  c o r p o r a t i o n s  law, 
H o u s e  B i l l  4 3 7 / S e n a t e  B i l l  313

T h i s  is n o t i c e  t h a t  at 1 : 3 0  p . m . ,  F r i d a y ,  J a n u a r y  20, 
1 9 84, t h e  A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n  w i l l  h o l d  a 
t e l e c o n f e r e n c e  c o n c e r n i n g  a p r o p o s e d  r e v i s i o n  of A l a s k a  l a w  on 
n o n p r o f i t  c o r p o r a t i o n s .

T h e  p r o p o s e d  r e v i s i o n  is in the f o r m  of a b i l l  d r a f t e d  
b y  the c o m m i s s i o n  a n d  i n t r o d u c e d  as  two i d e n t i c a l  bills, o n e  in 
e a c h  h o u s e  of t h e  l e g i s l a t u r e ,  H o u s e  B i l l  437 a n d  S e n a t e  B i l l  
313. H e r e  w e  g e n e r a l l y  r efer to t h e m  as "the bil l " .

A l t h o u g h  t h e  b i l l  is a l r e a d y  in t h e  l e g i s l a t u r e  and 
r e f e r r e d  to the L a b o r  a n d  C o m m e r c e  C o m m i t t e e s  of the H o u s e  a n d  
s e n a t e ,  £ h n  jteJ£gflJo£fljuui.C£ i n  xxeithgx .a meeting, af. i l m s e  
p emiuittexa nor. a  xiibsixUits i o x  k e a x i n g s  of. th-o.s.e £emmiJtte_e&J.

R a t h e r ,  it is p a r t  of a r e g u l a r  m e e t i n g  of the code 
r e v i s i o n  c o m m i s s i o n  t h a t  d r a f t e d  the bill, a n  i n f o r m a t i o n a l  
h e a r i n g  a n d  a c h a n c e  for the c o m m i s s i o n  to h e a r  s u g g e s t i o n s  a b o u t  
the b i l l  t h a t  it w ill, if it b e l i e v e s  w a r r a n t e d ,  p a s s  on to the 
L a b o r  a n d  C o m m e r c e  C o m m i t t e e s  in the f o r m  of p r o p o s e d  c h a n g e s .

The b i l l  w i l l  go t h r o u g h  h e a r i n g s  of the l e g i s l a t i v e  
c o m m i t t e e s .  H o w e v e r ,  w e  e x p e c t  a bi l l  r e v i s i n g  £gr. p r o f i t 
c o r p o r a t i o n  law, a s  d i f f e r e n t i a t e d  f r o m  n o n p r o f i t  c o r p o r a t i o n  
law, w i l l  b e  t r e a t e d  f i r s t  by t h e  c o m m i t t e e s .  L e g i s l a t i v e  
c o m m i t t e e  h e a r i n g s  on the n o n p r o f i t  bi l l  m a y  be w e e k s  or m o n t h s  
away. T h e  e a r l y  t e l e c o n f e r e n c e  p r o v i d e s  a n  e a r l y  lo o k  a t  the 
b i l l  b e f o r e  t h e  l e g i s l a t u r e  is a c t i v e l y  w o r k i n g  w i t h  it.

W e  a s k  t h a t  p e r s o n s  w h o  w i s h  to e i t h e r  l i s t e n  in or 
t e s t i f y  a t  t h e  J a n u a r y  20 t e l e c o n f e r e n c e  n o t i f y  t h e i r  l o c a l  
t e l e c o n f e r e n c e  c e n t e r  as s o o n  as p o s s i b l e ,  so t h a t  c e n t e r  w i l l  be 
i n c l u d e d  in the t e l e c o n f e r e n c e .  T h e  l i s t  of c e n t e r s  is 
a t t a c h e d .

W e  h o p e  a n d  t r u s t  the t e l e c o n f e r e n c e  w i l l  be h e l p f u l  
for all th a t  a r e  c o n c e r n e d  w i t h  the bill.

D R r c h w
A t t a c h m e n t
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F.XCCUTIVE SECRETARY
B I L L Y  G .  B C R R I E R

TO: R e p r e s e n t a t i v e  J o h n  C o w d e r y ,  C h a i r m a n  
H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e

S e n a t o r  R i c h a r d  I. E l i a s o n ,  C h a i r m a n  
S e n a t o r  L a b o r  a n d  C o m m e r c e  C o m m i t t e e

F R O M :  D i c k  R e g a n ,  R e s e a r c h  Director,
A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o

D A T E :  F e b r u a r y  1, 1 9 8 4

RE: T r a n s c r i p t  of j o i n t  h e a r i n g  on
M B 3 4 3 / S B  2 4 6  on p r o f i t  c o r p o r a t i o n s

E n c l o s e d  is a t r a n s c r i p t  m a d e  f r o m  t h e  H o u s e  L a b o r  and 
C o m m e r c e  C o m m i t t e e ' s  t a p e  of t h e  j o i n t  h e a r i n g  on H B  3 4 3 / S B  246 
h e l d  M o n d a y ,  J a n u a r y  23 f 1 9 8 4 .  C a t h e r i n e  W a l s h  of t h i s  o f f i c e  
t y p e d  it a t  the r e q u e s t  of  t h e  c o d e  r e v i s i o n  c o m m i s s i o n .

A n y  m e m b e r s  of the H o u s e  or S e n a t e  L a b e . a n d  C o m m e r c e  
C o m m i t t e e s  w h o  w e r e  a b s e n t  f r o m  t h e  J a n u a r y  23.rd m e e t i n g  m a y  be 
e s p e c i a l l y  i n t e r e s t e d  in t h e  t r a n s c r i p t .

S i n c e  the H o u s e  m e m b e r s  h a d  to l e a v e  for a f l o o r  
s e s s i o n  b e f o r e  t h e  m e e t i n g  w a s  c o n c l u d e d ,  t h e y  m a y  be  i n t e r e s t e d  
in t h e  t e s t i m o n y  a t  t h e  l a s t  of t h e  t r a n s c r i p t — t e s t i m o n y  of 
E l i z a b e t h  J o h n s t o n  of the A l a s k a  F e d e r a t i o n  of N a t i v e s  
s u b c o m m i t t e e  on  t h e  b i l l  a n d  Irv B e r t r a m ,  l e g a l  c o u n s e l  for 
A l a s k a  A i r l i n e s .

D R : cliw

E n c l o s u r e



J O I N T  H O U S E  / S E N A T E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E  
H E A R I N G  O N  H B  3 4 3 / S B  2 4 6 — F O R  P R O F I T  C O R P O R A T I O N S

J A N U A R Y  23, 1 9 8 4  
8:30 a.m.

C O W D E R Y ;  I ’d l i k e  to c a l l  t h e  L a b o r  a n d  C o m m e r c e  
m e e t i n g  to or d e r .  I t ’s J a n u a r y  23, 1984, a t  9:80 a.m. (sic) 
8: 5 0  a.m. I ’d l i k e  to n o t e  t h o s e  p r e s e n t :  Rep* U e l i n g ,  Rep. 
P e s t i n g e r ,  Rep. K o p o n e n  a n d  J a m e s  C o w d e r y .  A n d  I ’d a l s o  l i k e  to 
n o t e  p r e s e n t  S e n a t o r  M u l c a h y .  T h e  p u r p o s e  of th i s  m o r n i n g’s
m e e t i n g  is to h a v e  t e s t i m o n y  on a n  a c t  r e v i s i n g  the c o r p o r a t e  
c ode. A t  t h i s  t i m e  I t h i n k  t h a t  w e  w o u l d  l i k e  to c a l l  on J o h n  
A b b o t t  a n d  a n y o n e  t h a t  w o u l d  l i k e  t o  t e s t i f y  s i g n  in. T h e  f i r s t  
o n e  to t e s t i f y  t h a t  I b e l i e v e  I'd l i k e  to h a v e  is J o h n  A b b o t t .  
S t a t e  y o u r  n a m e  a n d  a f f i l i a t i o n .

7\BBOTT: T h a n k  you, Rep. C o w d e r y .  My n a m e  is J o h n  A b b o t t  
a n d  I a m  t h e  c h a i r m a n  of the A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n .  T h e  
c o d e  r e v i s i o n  c o m m i s s i o n ,  for t h o s e  of y o u  w h o  a r e  u n a w a r e  of 
this, w a s  a T i t l e  24 c o m m i s s i o n  c r e a t e d  b y  t h e  l e g i s l a t u r e  in
1 976. It is c o m p r i s e d  of i n d i v i d u a l s  r e p r e s e n t i n g  t h e  A l a s k a  
C o u r t  S y s t e m ,  t h e  A t t o r n e y  G e n e r a l ' s  o f f i c e  r e p r e s e n t i n g  t h e  
G o v e r n o r ,  t h e  A l a s k a  Bar A s s o c i a t i o n  r e p r e s e n t a t i v e ,  
r e p r e s e n t a t i v e s  f r o m  bo t h  t h e  H o u s e  a n d  the S e n a t e ,  a t  t h i s  time, 
R e p .  Charlie. B u s s e l l  a n d  S e n a t o r  P a t r i c k  R o d e y .  M y s e l f  an  an
a p p o i n t m e n t  of the G o v e r n o r ,  as a l a y p e r s o n  a n d  F r e d  B r o w n  a s  a 
r e p r e s e n t a t i v e  of G o v e r n o r  S h e f f i e l d .  W e  -have o n e  v a c a n c y  on t h e  
c o m m i s s i o n  a t  t h e  p r e s e n t  time. G e n e r a l l y ,  t h e  p u r p o s e  of t h e  
c o m m i s s i o n  is to e n t e r t a i n  r e q u e s t s  b y  the l e g i s l a t u r e ,  by a n y  
b r a n c h  of g o v e r n m e n t  for t h a t  m a t t e r ,  to l o o k  i n t o  a r e a s  of
s t a t u t o r y  law of a t e c h n i c a l  n a t u r e  t h a t  a r e  in n e e d  of r e v i s i o n  
f o r  a n y  n u m b e r  of r e a s o n s  i n c l u d i n g  the f a c t  th a t  t h e y  no l o n g e r  
comport, v/ith t h e  A l a s k a  life, b e c a u s e  w e  a r e  a m o r e  s o p h i s t i c a t e d  
s t a t e ,  b e c a u s e  t h e y  h a v e n ' t  p r o v i d e d  for a n u m b e r  of y e a r s ,  t h a t  
t h e y  a r e  o u t  of s y n c  w i t h  t h e  p r e s e n t  n e e d s  of t h e  law. T h e  
c o m m i s s i o n  a l s o  e n t e r t a i n s  its own p r o j e c t s  a n d  h a s  at a n y  g i v e n  
p o i n t  in t i m e  two m a j o r  p r o j e c t s  at  least, p l u s  a n u m b e r  of m i n o r  
p r o j e c t s  for c o n s i d e r a t i o n  b y  the l e g i s l a t u r e .  W e  h a v e  a t  t h e  
p r e s e n t  t i m e  f i v e  m a j o r  bi l l s ,  s o m e  of w h i c h  w i l l  be c o n s i d e r e d  
b y  the l e g i s l a t u r e  th i s  s e s s i o n ,  o t h e r s  w i l l  die a n d  n o t  g e t  
c o n s i d e r a t i o n .  T h e  b i l l  in f r o n t  of y o u  t o d a y  h a s  b e e n  
i n t r o d u c e d  b y  the R u l e s  C o m m i t t e e  in b o t h  the H o u s e  a n d  the 
S e n a t e  as H B  343 a n d  SB 246. T h e  two b i l l s  a r e  i d e n t i c a l  in w h a t  
t h e y  do a n d  w e r e  i n t r o d u c e d  s i m u l t a n e o u s l y  for t h e  p u r p o s e  of 
c o n s i d e r a t i o n  by  b o t h  the H o u s e  a n d  S e n a t e  w i t h o u t  the n e c e s s i t y  
of g o i n g  t h r o u g h  o n e  a n d  then g o i n g  t h r o u g h  t h e  other. T h i s  is 
t h e  p r a c t i c e  t h e  c o d e  r e v i s i o n  c o m m i s s i o n  h a s  u s e d  for the p a s t  
s e v e r a l  y e a r s  to e x p e d i t e  c o n s i d e r a t i o n  of the bill. M y s e l f ,  as 
c n a i r m a n ,  a n d  J e r r y  K u r t z  w h o  r e p r e s e n t s  the A l a s k a  B a r  
A s s o c i a t i o n  h a v e  b e e n  p r e s e n t  on t h e  c o m m i s s i o n  d u r i n g  t h e  e n t i r e



p e r i o d  of t i m e  t h e  c o r p o r a t i o n s  b i l l  h a s  b e e n  c o n s i d e r e d  a n d  
w o r k e d  on, a n d  w e  a l o n g  w i t h  w i t h  o t h e r  m e m b e r s  of our s t a f f  a n d  
o t h e r  c o m m i s s i o n e r s  a r e  m o s t  a n x i o u s  to m e e t  w i t h  y o u  or y o u r  
s t a f f  to f u r t h e r  e x p l a i n  t h e  b i l l  i t s e l f .  It ' s  a v e r y  l a r g e
b i l l ;  i t ' s  c o m p l i c a t e d ;  i t  is a s o p h i s t i c a t e d  bill. It
d e t e r m i n e s .all of t h e  a r e a s  of r e s p o n s i b i l i t y  w h i c h  a r e  t a k e n  on 
w h e n  a c o m p a n y  s e e k s  a c o r p o r a t e  c h a r t e r  a n d  s e e k s  a p r i v i l e g e  
c o n f e r r e d  by  the S t a t e  of A l a s k a .  W e  h a v e  w i t h  us t o d a y  P r o f e s s o r  
D a n i e l  F e s s l e r .  He is a p r o f e s s o r  of l a w  at  the U n i v e r s i t y  of 
D a v i s ,  C a l i f o r r i a ,  w h o  h a s  b e e n  the c o n s u l t a n t  on t h i s  bi l l  s i n c e  
its i n c e p t i o n  a n d  is o n e  of t h e  r e c o g n i z e d  a u t h o r i t i e s  on 
c o r p o r a t e  l a w  in t h e  U n i t e d  S t a t e s .  H e  w i l l  g i v e  y o u  a t h u m b n a i l  
s k e t c h  of t h i s  b i l l  a n d  a t t e m p t  to a n s w e r  a n y  q u e s t i o n s  t h a t  y o u  
m a y  h a v e  c o n c e r n i n g  t h e  s p e c i f i c  t e c h n i c a l  a s p e c t s  of the b i ll. 
T h e  b i l l  w a s  the r e s u l t  cf c o n c e r n  o n  t h e  p a r t  of m e m b e r s  of the 
c o d e  c o m m i s s i o n ,  b o t h  in p r i v a t e  p r a c t i c e  a n d  in t h e  o t h e r  a r e a s  
r e p r e s e n t e d  by  t h e  c o d e  c o m m i s s i o n ,  t h a t  s o m e  w o r k  n e e d e d  to be 
d o n e  b e c a u s e  the b a s i c  b i l l  h a d  b e en, as it w e r e ,  a n  o f f - t h e - r a c k  
b i l l  a d o p t e d  f r o m  O r e g o n  s t a t u t e s  a t  the t i m e  of s t a t e h o o d .  
W h e t h e r  or n o t  it w a s  a p p r o p r i a t e  to A l a s k a  e v e n  a t  t h e  t i m e  it 
w a s  a d o p t e d  l e a v e s  s o m e  q u e s t i o n .  C e r t a i n l y  the e x i s t i n g  l a w  
d o e s  n o t  in  a n y  r e s p e c t  r e a l l y  m e e t  t h e  n e e d s  of A l a s k a n s  for 
i n c o r p o r a t i o n .  T h e  n e w  bj.ll a t t e m p t s  to set o u t  a n d  d e f i n e  a l l
t h e  r e l a t i o n s h i p s  b e t w e e n  t h e  v a r i o u s  p r i n c i p a l s  or p l a y e r s  in
the c o r p o r a t e  s t a t u s .  So t h a t  o n e  n e e d  on l y  lo o k  a t  t h i s  b i l l  to 
d e t e r m i n e  h o w  y o u  b e c o m e  a c o r p o r a t i o n ;  h e w  y o u  a c t  a s  a 
c o r p o r a t i o n ;  h o w  y o u  t e r m i n a t e  as a c o r p o r a t i o n .  T h e  bil.l t h a t ' s  
p r e s e n t l y  b e f o r e  t h i s  c o m m i t t e e  w a s  i n t r o d u c e d ,  I b e l i e v e ,  on 
A p r i l  f, 1.903, S i n c e  t h a t  time, so m a  c h a n g e s  h a v e  b o o n  m a d e  a s  a 
r e s u l t  of p u b l i c  h e a r i n g s  h e l d  by t h e  c o d e  r e v i s i o n  c o m m i s s i o n  
a n d  i n p u t  f r o m  v a r i o u s  d i f f e r e n t  o r g a n i z a t i o n s  c o n c e r n i n g  s o m e  of 
the s p e c i f i c  f e a t u r e s  of t h e  b i ll. A n d  as  a r e s u l t ,  the c o d e  
c o m m i s s i o n  vat 1.1 b o  m a k i n g  a c m e  r e c o m m e n d a t i o n s  for c h a n g e s  to the 
c o m m i t t e e s  c o n s i d e r i n g  t h i s  b i ll. T h e  w o r k  on s e c t i o n s ,  w r i t t e n  
c o m m e n t s  to the b i l l  a n d  r e q u e s t s  t h a t  c e r t a i n  c h a n g e s  be m a d e .  
T h e s e  c h a n g e s  a d d r e s s  c o n c e r n s  r a i s e d  b y  A l a s k a  A i r l i n e s ,  o n e  of 
p r o b a b l y  the s t a t e ' s  l a r g e s t  c o r p o r a t i o n s ,  a s p e c i a l  s u b c o m m i t t e e  
of t h e  A l a s k a  F e d e r a t i o n  of N a t i v e s  t h a t  h a s  w o r k e d  'or q u i t e  
s o m e  t i m e  w i t h  t h e  c o d e  c o m m i s s i o n ,  h a s  g r a c i o u s l y ,  g e n e r o u s l y  
p r o v i d e d  i t s  ov/n t i m e  a n d  e x p e r t i s e  a n d  its l e g a l  s t a f f  in 
v a r i o u s  of the c o r p o r a t i o n s  a n d  h a s  p r o v i d e d  us w i t h  s o m e  g o o d  
a n d  n e e d e d  a m e n d m e n t s  to t h e  b i ll. T h o s e ,  too, w i l l  be 
e n t e r t a i n e d .  W e  a l s o  h a v e  w o r k e d  v e r y  c l o s e l y  w i t h  tlr. W i l l i s  
K i r k p a t r i c k ,  d e p u t y  d i r e c t o r  of c o r p o r a t i o n s  in the C o m m i s s i o n e r  
of C o m m e r c e  o f f i c e .  Arid he, too, h a s  r e c o m m e n d e d  s o m e  c h a n g e s  
t h a t  if m a d e  w i l l  r e d u c e  a n y  f i n a n c i a l  i m p a c t  on h i s  o f f i c e .  S o  
t h a t  it w a s  t h e  i n t e n t  of t h e  c o m m i s s i o n  to drcift a b i l l  t h a t  
w o u l d  h a v e  no f i n a n c i a l  i m p a c t  on t h e  C o m m i s s i o n e r  of C o m m e r c e  
o f f i c e  or the d i r e c t o r  of c o r p o r a t i o n s .  S o  y o u  w i l l  be g e t t i n g  
s o m e  r e c o m m e n d a t i o n s  for. a m e n d m e n t s  p u r s u a n t  to our d i s c u s s i o n s  
a n d  the e x c h a n g e  of i d e a s  of A l a s k a  A i r l i n e s ,  the C o m m i s s i o n e r  of
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C o m m e r c e  a n d  t h e  A l a s k a  F e d e r a t i o n  of N a t i v e ' s  s u b c o m m i t t e e .  I 
t h i n k  w i t h o u t  f u r t h e r  a d o  I ' l l  a s k  P r o f e s s o r  D a n i e l  F e s s l e r  to 
c o m e  u p  a n d  g i v e  y o u  a b r i e f  s u m m a r y ,  an  o v e r v i e w  of v h a t  the 
b i l l  d oes. If t h e r e  a r e  any q u e s t i o n s ,  w e  a l s o  h a v e  s i g n e d  u p  as 
w i t n e s s e s ,  C o m m i s s i o n e r  J e r r y  K u r t z ,  F r e d  B r o w n  to p r o v i d e  
a d d i t i o n a l  t e s t i m o n y  or c o m m e n t s  or, in t h e  e v e n t  y o u  h a v e  s o m e  
q u e s t i o n s ,  w e ' l l  do our b e s t  to a n s w e r  t h e m  for you. T h a n k  you.

C O W D E R Y :  T h a n k  yo u .  I'd l i k e  to n o t e  t h a t  S e n a t o r  is 
p r e s e n t .  A n d  at t h i s  time, I'd l i k e  to h a v e  J o h n  A b b o t t  . . . 
t h e n  t h e  n e x t  o n e  up is . . .

R O D E Y :  R a t h e r  t h a n  i n v i t e  a n y  c o m m e n t s ,  I t h i n k  t h a t  
P r o f e s s o r  F e s s l e r  can do a b e t t e r  j o b  of e x p l a i n i n g  the m a t e r i a l  
t h a n  a n y b o d y  e l s e  I know. Mr. C h a i r m a n ,  I ' m  the S e n a t e  m e m b e r  of
t h e  c o d e  r e v i s i o n  c o m m i s s i o n ,  a n d  the c o d e  h a s  l a b o r e d  long a n d
h a rd, p a r t i c u l a r l y  P r o f e s s o r  F e s s l e r  a n d  C h a i r m a n  A b b o t t  on th i s  
p a r t i c u l a r  l e g i s l a t i o n .  A n d  T. t h i n k  it is w o r t h y  of t h e
c o m m i t t e e ' s  v e r y  s e r i o u s  c o n s i d e r a t i o n .  It is in f i n a l  form, but 
it  is v e r y  ne a r  p a s s a g e .

F E S S L E R :  G e n t l e m e n ,  I am a s c h o o l  t e a c h e r  at the
U n i v e r s i t y  of C a l i f o r n i a  at Davis. A n d  the s u b j e c t s  t h a t  I t e a c h  
a r e  c o n t r a c t s  a n d  c o r p o r a t i o n s .  F o u r  y e a r s  a g o  I w a s  a p p r o a c h e d  
b y  the c o m m i s s i o n  a n d  a s k e d  if I w o u l d  b e  i n t e r e s t e d  in s e r v i n g  
a s  a c o n s u l t a n t  to f i r s t  s u r v e y  t h e  c o n t e n t  of e x i s t i n g  A l a s k a  
s t a t u t o r y  l a w  in t h e  b u s i n e s s  fi e l d ,  a n d  t h e n  w o r k  w i t h  the 
c o m m i s s i o n  s h o u l d  it d e t e r m i n e  t h a t  t h e r e  w a s  n e e d  for r e v i s i o n .  
T h e  s u r v e y  of e x i s t i n g  A l a s k a  l a w  w a s  u n d e r t a k e n ,  a n d  the 
c o n c l u s i o n  w a s  a r r i v e d  a t  t h a t  the e x i s t i n g  A l a s k a  l a w  w a s  n o t  
t h e  l a w  t h a t  the s t a t e  w o u l d  most' l i k e  t o  h a v e  its c i t i z e n s  
f u n c t i o n i n g  un d e r .  T h e  l a w  t h a t  w e  c u r r e n t l y  h a v e  in A l a s k a  w a s  
a d o p t e d  by the l e g i s l a t u r e ,  the f i r s t  .legislature a f t e r  
s t a t e h o o d ,  b y  a d o p t i n g  t h e  then A l a s k a ,  e x c u s e  me, the then 
c o n t e n t  of the O r e g o n  c o r p o r a t i o n  lav;. T h e  O r e g o n  c o r p o r a t i o n s  
l a w  in tu r n  w a s  t a k e n  f r o m  s o m e t h i n g  c a l l e d  the M o d e l  B u s i n e s s  
C o r p o r a t i o n  Act, w h i c h  a c t  w a s  p u t  o u t  by the B u s i n e s s  L a w  
S e c t i o n  of the A m e r i c a n  Bar A s s o c a t i o n  in the e a r l y  1 9 5 0 ' s .  By 
t h e  t i m e  A l a s k a  a d o p t e d  the O r e g o n  Law, t h e  O r e g o n  l e g i s l a t u r e  
w a s  on the v e r g e  of c h a n g i n g  it. A n d ,  s u b s e q u e n t l y ,  the O r e g o n  
l e g i s l a t u r e  h a s  c h a n g e d  m u c h  of t h e  c o n t e n t  of t h e  law. So, a n d  
t h i s  is b e c a u s e  t h e  m o d e l  act, w h i c h  w a s  t h e  b a s i s  of the O r e g o n  
l a w  a n d  th e n  b e c a m e  the b a s i s  of our s o r t  of s t e p c h i l d  h a s  b e e n  
in t h e  p r o c e s s  of e v o l u t i o n .  T h e  c o m m i s s i o n  a l s o  n o t e d  that in 
the i n t e r v e n i n g  near q u a r t e r  of a c e n t u r y ,  t h a t  t h e r e  h a v e  b e e n  
s i g n i f i c a n t  c h a n g e s  in corporar.e law in t h r e e  of the m o s t  
c r i t i c a l  j u r i s d i c t i o n s  to w h i c h  o t h e r  s t a t e s  g e n e r a l l y  lo o k  for 
g u i d a n c e .  A n d  t h a t  is t h a t  N e w  Y o r k  h a d  r e w r i t t e n  its 
c o r p o r a t i o n s  .1 a w s  in t h e  1 at:e 1960' s ; Ca 1 if or nia under took a 
s i m i l a r  p r o j e c t  in w h i c h  I w a s  i n v o l v e d  on the w o r k i n g  c o m m i t t e e  
w i t h  the l e g i s l a t u r e  in t h e  niid-19/C's. A n d  f i n a l l y  the m o d e l
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a c t  i t s e l f  h a s  b e e n  r e c a l l e d  a n d  is in the p r o c e s s  of a 
t h r e e - y e a r  s t u d y  in w h i c h  a c o u p l e  of y e a r s  f r o m  n o w  w i l l  r e s u l t  
in f u r t h e r  r e c o m m e n d a t i o n s .  So t h e r e  h a v e  b e e n  c h a n g e s  w i t h  
r e g a r d  to the t h e o r e t i c a l  b a s i c  of t h e  lav/. F u r t h e r ,  t h e r e  a r e  
c h a n g e s  in A l a s k a  in a q u a r t e r  of a c e n t u r y .  C h a n g e s  w h i c h  
s u g g e s t e d  t h a t  it m i g h t  b e  t i m e  for t h e  S t a t e  of A l a s k a  to h a v e  a 
c o r p o r a t i o n  law t h a t  is a p r o d u c t  of its o w n  d e l i b e r a t e  c r e a t i o n ,  
r a t h e r  t h a n  s o m e t h i n g  b o r r o w e d  f r o m  e l s e w h e r e .  T h e  r e s u l t  of 
t h i s  f o u r - y e a r  e f f o r t  is t h e  b i l l  w h i c h  y o u  h a v e  in  f r o n t  of 
yo u .  A n d  w i t h  t h e  e x c e p t i o n  of s o m e  m i n o r  a m e n d m e n t s  w h i c h  
r e s u l t e d  in f i n a l  m e e t i n g s  w i t h  r e p r e s e n t a t i v e s  of the A l a s k a  
F e d e r a t i o n  of N a t i v e s  s u b c o m m i t t e e  a n d  v a r i o u s  o t h e r  p r i v a t e  
p a r t i e s  w h o  h a v e  t e s t i f i e d  b e f o r e  t h e  c o m m i s s i o n  t h a t  the b i l l  
w h i c h  the c o m m i s s i o n  is s e e k i n g  y o u r  l e g i s l a t i v e  a p p r o v a l  a n d  
e n a c t m e n t  is n o w  in f i n a l  f o rm. In a d d i t i o n  to t h e  bill, the 
c o m m i s s i o n  h a s  p r e p a r e d  v e r y  l e n g t h y  c o m m e n t a r i e s , T h e s e  
c o m m e n t a r i e s ,  h o p e f u l l y ,  a r e  d e s i g n e d  t o  e x p l a i n  t o  m e m b e r s  of 
b o t h  t h e  H o u s e  a n d  S e n a t e  the o r i g i n  of ea c h  a n d  e v e r y  p r o v i s i o n  
of the act, to s h a r e  the v a l u e  j u d g m e n t s  w h i c h  c a u s e d  t h e  m e m b e r s  
of t h e  c o d e  r e v i s i o n  c o m m i s s i o n  to r e c o m m e n d  t h a t  p a r t i c u l a r  
c o n t e n t ,  to d i s c l o s e  to y o u  to the e x t e n t  t h a t  the s t a t u t e  is 
b o r r o w e d  or m o d i f i e d  f r o m  s t a t u t o r y  l a w  in o t h e r  j u r i s d i c t i o n s  
t h e  s p e c i f i c  g e n e s i s  of the law, a n d  t h e n  to s t a t e  w h a t  c h a n g e  
w o u l d  be m a d e  in e x i s t i n g  A l a s k a  l a w  w e r e  the l e g i s l a t u r e  to 
a d o p t  t h i s  bill. In a d d i t i o n ,  your s t a f f s  w i l l  be f u r n i s h e d ,  a n d  
t h e  m e m b e r s  w i l l  be  i n v i t e d ,  to w o r k  w i t h  a n o t h e r  d o c u m e n t .  I 

a p o l o g i z e  for t h e  p r o d i g i o u s  s i z e  of t h e s e  d o c u m e n t s ,  b u t  t h i s  
d o c u m e n t  is u s e f u l  in t h a t  if a n  i n d i v i d u a l  is f a m i l i a r  w i t h  t h e  
p r o v i s i o n  of e x i s t i n g  A l a s k a  law, t h i s  w o r k s  b a c k w a r d s  f r o m  
e x i s t i n g  A l a s k a  law, s e c t i o n  by s e c t i o n ,  a n d  s h o w s  h o w  t h a t  
p r o v i s i o n  w o u l d  f a r e  s h o u l d  t h i s  p a r t i c u l a r  b i l l  be a d o p t e d .  No 
t h o s e  s t u d y  a i d s  h o p e f u l l y  w i l l  b e  u s e f u l  to s t a f f s  a n d  w i l l  be 
u s e f u l  to the v a r i o u s  c o m m i t t e e s  of the l e g i s l a t u r e .  W h a t  I h a d  
h o p e d  to do t h i s  m o r n i n g  w a s  to s h a r e  w i t h  y o u  so m e  of t h e  v a l u e  
j u d g m e n t s  w h i c h  the c o m m i s s i o n  h a s  m a d e  a n d  w h i c h  a r e  e m b o d i e d  .in 
the m u l t i p l e  p r o v i s i o n s  of t h i s  act. O n e  of the m a j o r  
d i s a d v a n t a g e s  of: e x i s t i n g  A l a s k a  l a w  is t h a t  if a n  i n d i v i d u a l  
w e r e  to pi c k  it u p  s e e k i n g  to k n o w  t h e  c o n t e n t  of t h e  law t h e  
i n d i v i d u a l  m i g h t  f o l l o w ,  e x i s t i n g  A l a s k a  c o r p o r a t e  l a w  is t o t a l l y  
d i s o r g a n i z e d .  P r o v i s i o n s  w h i c h  m a y  r e l a t e  or s u r r o u n d  the 
p r o b l e m  a r e  s c a t t e r e d  t h r o u g h o u t  the b i ll. O n e  of t h e  i n i t i a l  
i m p r e s s i o n s  t h a t  y o u  w i l l  g a i n  f r o m  l o o k i n g  at  th i s  b i l l  is t h a t  
it is v e r y  t i g h t l y  o r g a n i z e d ,  it is o r g a n i z e d  by m a j o r  t o p i c a l  
s e c t i o n s  w i t h  t h e  h o p e  t h a t  if an  i n d i v i d u a l  h a s  a p r o b l e m  w i t h  
the f o r m a t i o n  of a c o r p o r a t i o n ,  all p r o v i s i o n s  of t h e  act t h a t  
d e a l  w i t h  c o r p o r a t e  f o r m a t i o n  w i l l  b e  f o u n d  in A r t i c l e  3. If the 
i s s u e  r e l a t e s  to c o r p o r a t e  f i n a n c e ,  A r t i c l e  4 c o n t a i n s  a l l  the 
r e l e v a n t  law. Ho that, in e s s e n c e ,  t h e  c o m m i s s i o n  d i r e c t e d  m e  to 
ciraft the v a l u e  j u d g m e n t s  w h i c h  it h a d  m a d e  v e r y  m u c h  in the f o r m  
of a c o o k b o o k ,  b u t  h o p e f u l l y  g e t t i n g  t h e  i n g r e d i e n t s  in the r i g h t  
o r d e r  so t h a t  it s h o u l d  be s o m e t h i n g  w h i c h  an i n d i v i d u a l ,  w h e t h e r



a l a y p e r s o n  or a p r a c t i t i o n e r  d e s i r o u s  cf k n o w i n g  t h e  c o n t e n t  of 
th e  law, w i l l  b e  a b l e  to f i n d  it. A n d  o n c e  in the r i g h t  srca, 
w i l l  f i n d  a l l  of the r e l a t e d  p r o v i s i o n s  o f  the s t a t u t e  ra t h e r  
t h a n  h a v e  t h e m  l y i n g  a r o u n d  in l a n d  m i n e s  s o m e  25 to 30 c r e d i t  
p a g e s  l a t e r ,  w h i c h  is the r a t h e r  d u b i o u s  d i s t i n c t i o n  of the 
c u r r e n t  p r o v i s i o n s  of c h a p t e r  5, T i t l e  10. Nov; t h e  a r e a s  w h e r e i n  
s i g n i f i c a n t  v a l u e  j u d g m e n t s  a r e  f o u n d  w o u l d  be A r t i c l e  3 w h i c h  
d e a l s  w i t h  t h e  f o r m a t i o n  of a c o r p o r a t i o n .  H o m e  s t a t e s  l i k e  
C a l i f o r n i a  h a v e  a t t e m p t e d  to s a y  t h a t  if y o u  a r e  g o i n g  to f o r m  a 
c o r p o r a t i o n  in C a l i f o r n i a ,  c e r t a i n  m a j o r  v a l u e  j u d g m e n t s  h a v e  
b e e n  m a d e  by  t h e  l e g i s l a t u r e .  A n d  the p r i c e  for f o r m i n g  a 
c o r p o r a t i o n  i n  C a l i f o r n i a  is t h a t  y o u  c o m p l y  w i t h  t h e  v a l u e  
j u d g m e n t s .  T h e y  w o u l d  i n c l u d e  s u c h  t h i n g s  as the r e q u i r e m e n t  
t h a t  t h e r e  be c u m u l a t i v e  v o t i n g  for s h a r e h o l d e r s ;  t h a t  the b o a r d  
c a n n o t  be c l a s s i f i e d ;  t h a t  the d i r e c t o r s  c a n  o n l y  s e r v e  o n e - y e a r  
ter m s .  C a l i f o r n i a  is a s t a t u t e  w h i c h  is v e r y  p r e g n a n t  w i t h  v a l u e  
j u d g m e n t s  t h a t  s o r t  of te l l  c i t i z e n s  t h i s  is the o n l y  w a y  w e  are 
g o i n g  to p e r m i t  it to b e  clone. N o w  t h e  r e a s o n  t h a t  th i s  s t a t u t e  
d o e s  n o t  do t h a t  is f i r s t  t h e r e  w a s  a f u n d a m e n t a l  p h i l o s o p h i c a l  
d i s a g r e e m e n t  t h a t  the S t a t e  of A l a s k a  s h o u l d  b e  in t h e  b u s i n e s s  
of m a k i n g  v a l u e  j u d g m e n t s  a b o u t  h o w  p e o p l e  w h o  e n t e r  in the 
c o r p o r a t e  f o r m  o u g h t  to b e h a v e .  T h e  v a l u e  j u d g m e n t  w h i c h  took 
p r e c e d e n c e  ov e r  t h a t  w a s  t h a t  p e o p l e  s h o u l d  be .Informed by 
r e a d i n g  the s t a t u t e  w h a t  the p o s s i b i l i t i e s  are. A n d  t h a t  th e y  
s h o u l d  be a l l o w e d ,  k n o w i n g  w h a t  the p o s s i b i l i t i e s  are, to m a k e  
t h e i r  o w n  d e c i s i o n s  a s  to w h e t h e r  t h e r e  w i l l  be c u m u l a t i v e  
v o t i n g ;  h o w  l a r g e  a b o a r d  t h e y  w i l l  h a v e ;  w h e t h e r  t h e y  w i l l
c l a s s i f y  t h e  b o a r d ;  w h e t h e r  the b o a r d  w i l l  h a v e  t e r m s  t h a t  e x c e e d  
o n e  y e ar. B u t  t h a t  t h o s e  v a l u e  j u d g m e n t s  s h o u l d  be l a y e d  out, 
a n d  t h e y  a r e  l a y e d  o u t  in A r t i c l e  3 in a m a n n e r  w h i c h  an 
i n d i v i d u a l  d e t e r m i n i n g  to f o r m  a c o r p o r a t i o n  can q u i c k l y  s e e  th a t  
t h e s e  a r e  t h e  b a s i c  t h i n g s  w i t h  w h i c h  the i n d i v i d u a l s  d e s i r o u s  of 
e n t e r i n g  t h i s  a s s o c i a t i o n  s h o u l d  c o m e  t o  s o m e  a g r e e m e n t .  
F u r t h e r ,  t h e r e  is the a d v a n t a g e  th a t  w e  say t h a t  if y o u  a r e  g o i n g  
t o  m a k e  t h e s e  f u n d a m e n t a l  d e c i s i o n s ,  you m u s t  p u t  t h e m  in the 
a r t i c l e s  of i n c o r p o r a t i o n .  H o  that, if a p e r s o n  w h o  is a
p o t e n t i a l  i n v e s t o r  d e s i r i n g  t o  k n o w  w h a t  the l a y  of the l a n d  is 
f o r  XYZ c o r p o r a t i o n  n e e d  on l y  o b t a i n  a c o p y  of th a r t i c l e s  of 
X Y Z  c o r p o r a t i o n ,  a n d  t h a t  i n d i v i d u a l  w i l l  h a v e  a d e f i n i t i v e  
s t a t e m e n t  of t h e  b a s i c  v a l u e  j u d g m e n t s  w h i c h  c i t i z e n s  f o r m i n g  
t h a t  c o r p o r a t i o n  h a v e  m a d e .  A n d  t h e r e  is a f u r t h e r  p r o b l e m ,  
while; C a l i f o r n i a  h a s  a t t e m p t e d  to m a k e  v a l u e  j u d g m e n t s  a n d  i m p o s e  
t h e m  o n  c i t i z e n s ,  the s c a n d a l  is t h a t  p e o p l e  t h e n  s i m p l y  l e a v e  
the s t a t e  a n d  f o r e i g n  i n c o r p o r a t e .  T h e y  c o m a  b a c k  as O r e g o n  
c o r p o r a t i o n s .  T h e y  c o m e  b a c k  a c r o s s  the s t a t e  .line as N e v a d a
c o r p o r a t i o n s .  A n d  so it w a s  d e e m e d  t h a t  t h i s  w a s  p r o b a b l y  not 
th e  be s t  t h i n g  to  a t t e m p t ,  a n d  t h a t  the a t t e m p t  in u'he s t a t e
t h a t ' s  p u r s u i n g  i t  .isn't w o r k i n g .  So  in t h a t  r e s p e c t ,  a l t h o u g h  
y o u ' l l  see the C a l i f o r n i a  c o r p o r a t i o n  c o d e  h a s  h a d  a s i g n i f i c a n t  
i m p a c t  on m a n y  of the p r o v i s i o n s  of t h i s  r o c o m m o n d e c ‘1 legislation;, 
the b a s i c  t h ing t h a t  the C a l i f o r n i a  c o r p o r a t i o n  c o d e  is k n o w n  to,;
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is n o t  c a r r i e d  f o r w a r d  h e r e .  It is p o s s i b l e  to f o r m  a 
c o r p o r a t i o n  in A l a s k a  .which is e v e r y  bit as s t r a i g h t l a c e d  as a 
c o r p o r a t i o n  m a n d a t e d  u n d e r  C a l i f o r n i a  law. T h a t  is a v a l u e  
j u d g m e n t  t h a t  c i t i z e n s  c a n  m a k e .  It is n o t  a v a l u e  j u d g m e n t  t h a t  
t h e  l e g i s l a t u r e  w o u l d  be m a k i n g  for you. N o w  w i t h  r e g a r d  to 
A r t i c l e  4 on c o r p o r a t e  f i n a n c e .  H e r e  A l a s k a  lav; w a s  d e e m e d  to be 
f l a w e d  in a m a n n e r  t h a t  is tr u e  of v i r t u a l l y  e v e r y  state. 
L a w y e r s ,  a t  l e a s t  in  m y  e x p e r i e n c e  of b e i n g  o n e  a n d  . t e a c h i n g  
o t h e r s  for a l o n g e r  p e r i o d  of t i m e  t h a n  I l i k e  to r e c o l l e c t ,  
g e n e r a l l y  m a k e  a c a r e e r  d e c i s i o n  to go  i n t o  law s o m e t i m e  a f t e r  
t h e y  l e a r n  t h a t  t h e y  h a v e  no a p t i t u d e  w h a t s o e v e r  for a r i t h m e t i c ,  
l e t  a l o n e  m a t h e m a t i c s .  T h e  c o n s e q u e n c e  is t h a t  m o s t  l a w y e r s  
c a n n o t ,  i n c l u d i n g  m y s e l f ,  b a l a n c e  a c h e c k b o o k .  A n d  l a w y e r s  a r e  
h o r r i f i e d  by  c o n c e p t s  of a c c o u n t i n g .  T h e r e f o r e ,  over the y e a r s  
w e  h a v e  s o r t  of d e v e l o p e d  our o w n  a c c o u n t i n g  t e c h n i q u e s .  B e c a u s e  
o v e r  the y e a r s  w e  h a v e  h a d  p e r h a p s  a b i g g e r  v o i c e  t h a n  w e  s h o u l d  
h a v e  w h i s p e r i n g  in the e a r s  of e l e c t e d  r e p r e s e n t a t i v e s  a n d  
p e o p l e ,  o u r  v e r s i o n s  of the m y t h s  of a c c o u n t i n g  r a t h e r  t h a n  the 
a c c o u n t i n g  p r o f e s s i o n  h a v e  b e g u n  to c r e e p  i n t o  the law. A l a s k a ' s  
c u r r e n t  c o r p o r a t i o n  ltiw s u f f e r s  f r o m  p e r h a p s  a t e r m i n a l  c a s e  of 
l a w y e r - a c c o u n t i n g  t e r m s .  O n e  of the m a j o r  t h i n g s  w h i c h
c o r p o r a t i o n s  m u s t  w o r r y  a b o u t  if t h e y  a r e  to b e h a v e  in a s o c i a l l y  
r e s p o n s i b l e  m a n n e r ,  s i n c e  t h e y  arc g i v e n  the p r e s u m p t i o n  of 
l i m i t e d  l i a b i l i t y .  If J. f o r m  a c o r p o r a t i o n ,  my c r e d i t o r s  a n d
e v e n  v i c t i m s  of c a l a m a t i e s  s u c h  as t o r t s  m u s t  lo o k  o n l y  to the 
a s s e t s  of t h e  c o r p o r a t i o n ,  n o t  to my o w n  p e r s o n a l  a s s e t s .  
C i r c u m s t a n c e s  a r e  i m p o r t a n t  to the s t a t e ,  a l l  p e o p l e  w h o  coins 
i n t o  c o n t a c t  w i t h  c o r p o r a t i o n s .  W e l l ,  t h e n  w h a t  a s s e t s  m u s t  I 
l e a v e  w i t h  the c o r p o r a t e  e n t i t y ?  w h a t  a c c o u n t i n g  p r i n c i p l e s  m u s t  
I o b s e r v e  in k e e p i n g  the b o o k s  o f  t h e  c o r p o r a t i o n ?  T h e  l a w  h a s  
a l w a y s  b e e n  i n t e r e s t e d  in t h i s  question.. B u t  the p r o b l e m  .is t h a t  
w e  a l l o w e d  a g u l f  to g r o w  b e t w e e n  w h a t  the lav/ s e e m e d  to be
s u g g e s t i n g  a n d  v/bac a c c o u n t a n t s  w e r e  t e l l i n g  p e o p l e  a r e  t h e  
i n t e l l i g e n t  w a y  to p a r s e  t h r o u g h  m a t t e r s  a n d  to r e s o l v e  t h e m  on 
t h e  b o o k s  a n d  r e c o r d s  of a c o r p o r a t e  e n t i t y .  C a l i f o r n i a  b r o k e  
n e w  g r o u n d  j.n .1977 w h e n  it s a i d  t h a t  it w o u l d  a b o l i s h  all 
c o n c e p t s  of l e g a l  a c c o u n t i n g .  It w o u l d  s u b s t i t u t e  s o m e  s t r a i g h t ,  
c o m m o n  c e n s e  i d e a s  a s  to w h e n  a corpora.'.ion c o u l d  p a y  a
d i v i d e n d .  A  c o r p o r a t i o n  c o u l d  pay a d i v i d e n d  w i t h i n  t h e  
d i s c r e t i o n  of the b o a r d  of d i r e c t o r s  a t  a n y  ti m e  s o  l o n g  as the 
a s s e t s  of t h e  c o r p o r a t i o n  e q u a l  'he l i a b i l i t i e s  of t h e  
c o r p o r a t i o n  w i t h  t h e  p r o t e c t i v e  r a t i o  of $ 5 . OU .in a s s e t s  to e v e r y  
$ 4 . 0 0  in l i a b i l i t i e s .  A  v e r y  s i m p l e  c o n c e p t  to u n d e r s t a n d .  
T h e r e  a r e  no l o n g e r  r e d u c t i o n  s u r p l u s ,  e a r n e d  s u r p l u s ,  all of the 
n o t i o n s  w h i c h  l a w y e r s  h a v e  i n v e n t e d  o v e r  the y e a r s .  I t ' s  a v e r y  
s i m p l e  idea. If w e  a r c  g o i n g  to m a k e  d i s t r i b u t i o n ,  w h e t h e r  w e  
m a k e  it in m o n e y ,  w h e t h e r  w e  m a k e  it in c o r p o r a t e  p r o p e r t y  to 
s h a r e h o l d e r s ,  w e  h a v e  v/hat is c a l l e d  t h e  r a t i o  of a s s e t s  to 
l i a b i l i t i e s  w h i c h  m u s t  be m a i n t a i n e d .  T h i s  b i l l  a d o p t s  w h a t  is 
t u r n i n g  o u t  to be o n e  of t h e  m o s t  s u c c e s s f u l  d e c o m p l i c a t i o u s  of 
c o r p o r a t e  l i f e  w h i c h  w a s  d o n e  in C a l i f o r n i a .  It a l s o  f o l l o w s  b o t h
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b a

C a l i f o r n i a  a n d  n o w  N e w  Y o r k  i n  s a y i n g  t h a t  in c o m p l y i n g  w i t h  the 
law, t h a t  so l o n g  a s  a c o r p o r a t i o n  k e e p s  its b o o k s  a n d  r e c o r d s  in 
a m a n n e r  w h i c h  r e f l e c t s  g e n e r a l l y  a c c e p t e d  a c c o u n t i n g  p r i n c i p l e s ,  
h e  h a s  c o m p l i e d  w i t h  t h e  law. S o  w e  l e a v e  to t h e  a c c o u n t i n g  
p r o f e s s i o n  a n d  n o t  to m y  b r o t h e r s  a n d  s i s t e r s - i n - l a w  the 
d e t e r m i n a t i o n  as  to w h a t  is t h e  b e s t  w a y  for t h a t  c r a f t  a n d  
s c i e n c e  to p r o c e e d  to a d v i s e .  So  a c c o u n t i n g  is l e f t  to 
a c c o u n t a n t s ,  b u t  w e  m a k e  a s i m p l e  v a l u e  j u d g m e n t  to p r o t e c t  
p e o p l e .  I t ' s  t h i s  r a t i o  of l i a b i l i t i e s  to a s s e t s .  F i v e  d o l l a r s  
i n  a s s e t s  to f o u r  d o l l a r s .  Y o u  c a n  m a k e  a n y  d i s t r i b u t i o n  y o u  
w a n t  so l o n g  as y o u  do n o t  go b e l o w  t h a t  fl o o r .  That, I think, 
w i l l  m a k e  it m u c h  e a s i e r  for p e o p l e  d e t e r m i n e d  to c o m p l y  w i t h  the
l a w  to do so a n d  m a k e  t h e  d e t e c t i o n  of t h o s e  few p e o p l e  w h o  are
d e t e r m i n e d  to e v a d e  the l a w  m u c h  e a s i e r .  N o w  w i t h  r e g a r d  to 
A r t i c l e  5, a m a j o r  q u e s t i o n  h a s  been, in e x i s t e n c e  for m a n y  
y e a r s .  W h a t  a r e  t h e  p r o p e r  p r e r o g a t i v e s  of s h a r e h o l d e r s  a s  
o p p o s e d  to t h e  d i r e c t o r s  a n d  o f f i c e r s  of the c o r p o r a t i o n s ?  Is it  
to b e  an  A t h e n i a n  d e m o c r a c y ,  or is t h e  b e t t e r  m o d e l  t h a t  y o u  
e l e c t  the d i r e c t o r s  a n d  y o u  v e s t  c o n t r o l  a n d  m a n a g e m e n t  of the 
c o r p o r a t e  e n t i t y  d u r i n g  the p e r i o d  of t e n u r e  of t h e i r  t e r m s  in 
t h e  i n d i v i d u a l s ?  A r t i c l e  5 h a s  a d e f a u l t  p r o v i s i o n  t h a t  the 
p o w e r s  of control, a n d  m a n a g e m e n t  of t h e  c o r p o r a t i o n  a r e  v e s t e d  in 
t h e  bo a r d .  H o w e v e r ,  a c o r p o r a t i o n  m a y  by t h e  t e r m s  of its
a r t i c l e s  m o d i f y  t h i s  p r e s u m p t i o n  a n d  c o n f e r  g r e a t e r  p r e r o g a t i v e s  
u p o n  s h a r e h o l d e r s .  If it is g o i n g  to do that, h o w e v e r ,  it m u s t  
do it b y  an  a f f i r m a t i v e  p r o v i s i o n  in t h e  a r t i c l e s  of
i n c o r p o r a t i o n .  T h e  t h r u s t  of A r t i c l e  5 is to e n s u r e  t h a t  
s h a r e h o l d e r s  h a v e  a c e s s  to r e l i a b l e  a n d  u p - t o - d a t e  i n f o r m a t i o n  a s  
to t h e  c o n d i t i o n  a n d  r e c o r d  o f  a c c o m p l i s h m e n t  or f a i l u r e  of the 
p e o p l e  t h e y  h a v e  e l e c t e d  to be; the d i r e c t o r s  of t h e  c o r p o r a t i o n .  
Y o u  w i l l  n o t i c e  t h a t  for t h e  f i r s t  t i m e  w e  w o u l d  s t a n d a r d i z e  
n o t i c e  r e q u i r e m e n t s .  U n d e r  c u r r e n t  J .aw, o n e  of t h e  d e f e c t s  is 
t h a t  w e  h a v e  n o  s t a n d a r d i z a t i o n  of n o t i c e  r e q u i r e m e n t s .  For 
c e r t a i n  m a t t e r s ,  30 days' n o t i c e  is s u f f i c i e n t .  For o t h e r s ,  <10 
d a y s  is r e q u i r e d .  U n d e r  t h i s  bill, n o t i c e  r e q u i r e m e n t s  are 
s t a n d a r d i z e d ,  a n d  it s h o u l d  m a k e  p e o p l e  w h o  are d e t e r m i n e d  to
e v a d e  it m u c h  e a s i e r  to f e r r e t  out. So a g a i n  die a c t  r e f l e c t s
the c o m m i s s i o n ' s  v a l u e  j u d g m e n t  t h a t  t h e  b a s i c  p o l i c y  or p o w e r  
b e t w e e n  s h a r e h o l d e r s  on the o n e  h a n d  a n d  d i r e c t o r s  on t h e  o t h e r  
t h a t  the a c t  s h o u l d  s p e c i f y  v h a t  s h o u l d  be t h a t  r a t i o  or
r e l a t i o n s h i p  if the p a r t i e s  d o n ' t  w i s h  to c h a n g e  it. B u t  if t h e y  
do w i s h  to m a k e  a d i f f e r e n t  a r r a n g e m e n t ,  if t h e y  p u t  i t  in the 
a r t i c l e s  t h e y  a r e  f r e e  to do so. A r t i c l e  6 d e a l s  w i t h  the
p r e r o g a t i v e s  a n d  r e s p o n s i b i l i t i e s  of o f f i c e r s  a n d  d i r e c t o r s .  
H e r e  1' t h i n k  y o u ' l l  be v e r y  p l e a s e d  to s e e  t h a t  for the v e r y
f i r s t  t i m e  w e  h a v e  a s t a t u t o r y  d e f i n i t i o n  of the d u t i e s  of c a r e
a n d  d u t i e s  of l o y a l t y  w h i c h  d i r e c t o r s  a n d  o f f i c e r s  a r e  e x p e c t e d  
to o b ey. A t  the p r e s e n t  t i m e  in A l a s k a ,  it w o u l d  b e  a m a t t e r  of 
c o n j e c t u r e  w h a t  the A l a s k a  S u p r e m e  C o u r t  w o u l d  e v e n t u a l l y  say 
w i t h  t h e  c o n t e n t  of t h o s e  i m p o r t a n t  d u t i e s .  T h i s  m a k e s  it
d i f f i c u l t  for an i n d i v i d u a l  w h o  is e m b a r k i n g  u p o n  the c a r e e r  of
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b e i n g  a c o r p o r a t e  d i r e c t o r ,  p e r h a p s  out of a c c o m m o d a t i o n  to 
f r i e n d s ,  a n d  m a n y  s m a l l  c o r p o r a t i o n s  k n o w  e x a c t l y  w h a t  it is I a m  
e x p e c t e d  to do, a p e r i l  of l a t e r  on b e i n g  h e l d  a c c o u n t a b l e  for 
n o t  h a v i n g  d o n e  it. A n o t h e r  i m p o r t a n t  f e a t u r e  of t h i s  b i l l  w h i c h  
h a s  r e c e i v e d  w i d e  s u p p o r t  by t h o s e  p e o p l e  w h o  h a v e  r e a d  it, is 
S e c t i o n  435. S e c t i o n  435 for the f i r s t  t i m e  in A l a s k a  s u b j e c t s  
s h a r e h o l d e r  d e r i v a t i v e  c a u s e s  of a c t i o n  to s t a t u t o r y  r e g u l a t i o n .  
A l a s k a  p r e s e n t l y  h a s  t h e  d u b i o u s  d i s t i n c t i o n  of b e i n g  one of two 
A m e r i c a n  j u r i s d i c t i o n s  w h i c h  h a s  n o  s t a t u t o r y  r e g u l a t i o n  of the 
d e r i v a t i v e  suit. T h i s  is a s u i t  in w h i c h  a s h a r e h o l d e r  c o m e s  
f o r w a r d  a n d  b r i n g s  a c a u s e  of a c t i o n  t h a t  a l l e g e s  t h a t  n o t  I, the 
s h a r e h o l d e r ,  h a v e  b e e n  i n j u r e d  b u t  t h a t  the c o r p o r a t i o n  h a s  b e e n  
i n j u r e d .  A n d  I as a s h a r e h o l d e r  a p p o i n t  m y s e l f  to l i t i g a t e  this 
m a t t e r  on b e h a l f  of the c o r p o r a t i o n .  T h e  t e n s i o n  b e t w e e n  the 
p r e r o g a t i v e s  of t h e  i n c u m b e n t  d i r e c t o r s  of the c o r p o r a t i o n  to 
m a k e  t h a t  d e c i s i o n  a n d  to c o n t r o l  t h a t  l i t i g a t i o n  a n d  the r i g h t s  
of a s h a r e h o l d e r  to s a y  t h a t  I a m  g o i n g  to e l b o w  m y  w a y  into the 
p i l o t ' s  s e a t  in t h i s  p l a n e  for the n e x t  s e v e r a l  y e a r s ,  is a v e r y  
i m p o r t a n t  o n e  b e c a u s e  it m a y  be  t h a t  t h e r e  is c o r r u p t i o n  a t  the 
b o a r d  l e v e l .  M a y b e  t h e r e  is not. I u r g e  y o u r  v e r y  c a r e f u l  
a t t e n t i o n  to S e c t i o n  435 to p o i n t  o u t  t h a t  I b e l i e v e  y o u  w o u l d  
f i n d  t h a t  y o u  w o u l d  go f r o m  h a v i n g  no s t a t u t o r y  r e g u l a t i o n  on 
t h i s  i m p o r t a n t  s u b j e c t  to h a v i n g  o n e  of the m o s t  b a l a n c e d ,  
c o m p r e h e n s i v e  r e g u l a t i o n s  of t h e  s u b j e c t  in t h i s  c ountry. 
S e c t i o n  435, t h e r e f o r e ,  is an i m p o r t a n t  i n n o v a t i o n .  A r t i c l e  7 is 
r a t h e r  t e c h n i c a l  in  n a t u r e .  It d e a l s  w i t h  the q u e s t i o n  of h o w  w e  
go a b o u t  m a k i n g  a m e n d m e n t s  a n d  c h a n g e s  t o  the a r t i c l e s  of 
i n c o r p o r a t i o n .  A g a i n ,  it s t a n d a r d i z e s  p r o c e d u r e s  a n d  f o r c e s  t h e  
a t t e n t i o n  of t h o s e  w h o  w i s h  to c h a n g e  the b a s i c  f o r m a t  of a 
c o r p o r a t i o n  i n t o  d o i n g  it by w a y  of a m e n d i n g  the a r t i c l e s  so that 
t h e r e  Is r e g u l a r i t y .  A n d  a g a i n  so t h a t  p o t e n t i a l  i n v e s t o r s  
i n t e r e s t e d  ir. the c o r p o r a t e  e n t i t y  can lo o k  at the a r t i c l e s  of 
i n c o r p o r a t i o n  a n d  h a v e  n o t  o n l y  an h i s t o r i c a l  i m p r e s s i o n  of w h a t  
t h e  c o r p o r a t i o n  w a s  l i k e  in y e s t e r y e a r ,  b u t  an a c c u r a t e ,  m o d e r n  
i m p r e s s i o n  of wh„-re t h e  p o w e r  w i t h i n  t h i s  c o r p o r a t i o n  is 
c u r r e n t l y  b e i n g  d i s t r i b u t e d .  A r t i c l e  Q is g o i n g  to be a m a t t e r  
of g r e a t  i n t e r e s t  to yo u r  c o n s t i t u e n t s .  It d e a l s  w i t h  w h a t  a r e  
c a l l e d  o r g a n i c  c h a n g e s .  In e s s e n c e ,  m e r g e r s ;  c o n  ;o.lidations; 
s h a r e  e x c h a n g e s ;  s a l e  of all the c r p o r a t e  a s s e t s  o t h e r  th a n  in 
t h e  u s u a l  c o u r s e  of b u s i n e s s .  As e, a of us is aw a r e ,  t h e  U n i t e d  
S t a t e s  r i g h t  n o w  is g o i n g  t h r o u g h  vo..it is c a l l e d  a m e r g e r  craze. 
C o r p o r a t i o n s  a r e  a p p e a r i n g  to be a t t r a c t i v e  t a k e o v e r  c a n d i d a t e s  
b y  i n d i v i d u a l s  w h o  m a y  or m a y  n o t  h a v e  l e g i t i m a t e  d e s i r e s  or 
d e s i r e s  w h i c h  w o u l d  a d v a n c e  t h e  i n t e r e s t  of s h a r e h o l d e r s  s h o u l d  
t h e y  be  in a p o s i t i o n  to s e i z e  c o n t r o l  of t h e  b o a r d  of 
d i r e c t o r s .  A t  the p r e s e n t  t ime, A l a s k a  law is v e r y  u n c l e a r  as to 
t h e  r e s p e c t i v e  r o l e s  of i n c u m b e n t  b o a r d s  as o p p o s e d  to 
s h a r e h o l d e r s .  A n d ,  t h e r e f o r e ,  A l a s k a  c o r p o r a t i o n s  l o o k  
v u l n e r a b l e  to i n d i v i d u a l s  w h o  a r e  d e t e r m i n e d  to l a u n c h  a t a k e o v e r  
bid. A r t i c l e  0 c l e a r l y  d e f i n e s  the p r e r o g a t i v e s  of e x i s t i n g  
m a n a g e m e n t  a n d  t h e  s h a r e h o l d e r s  of a c o r p o r a t i o n  w i t h  r e s p e c t  to
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f r a m i n g  the c o n t e n t  of o n e  of t hese o r g a n i c  c h a n g e s  a n d  t a k i n g  it 
t h r o u g h  the s h a r e h o l d e r  a p p r o v a l  l e v e l .  E s s e n t i a l l y ,  w h a t  
A r t i c l e  0 d o e s  is v e s t  w i t h  the e x i s t i n g  b o a r d  the p o w e r  to f r a m e  
the t e r m s  of a m e r g e r ,  a c o n s o l i d a t i o n ,  a s h a r e  e x c h a n g e ,  or s a l e  
of a s s e t s  in an  e x t r a o r d i n a r y  t r a n s a c t i o n .  A n d  t h e n  r e q u i r e  
t w o - t h i r d s  a p p r o v a l  b y  t h e  s h a r e h o l d e r s  of the c o r p o r a t i o n  in 
o r d e r  to a p p r o v e .  T h i s  s h o u l d  b r i n g  A l a s k a  c o r p o r a t i o n s  in t o  
l i n e  w i t h  C a l i f o r n i a  a n d  N e w  Y o r k  a n d  o t h e r  m a j o r  s t a t e s  w h i c h  
h a v e  m o v e d  to p r o t e c t  the i n t e g r i t y  of t h e i r  c o r p o r a t i o n s  f r o m  
b e i n g  t h e  v i c t i m s  of a n  e a s y  t a k e o v e r  in w h i c h  the w i l l  of the 
s h a r e h o l d e r s  a n d  e x i s t i n g  m a n a g e m e n t  w o u l d  s i m p l y  b e  s u b v e r t e d  
a n d  b l u s h e d  a s i d e .  R e f o r m  n e e d s  to be t a k e n  in A l a s k a  in th i s  
area. I w o u l d  h o p e  t h a t  y o u  w o u l d  be s a t i s f i e d  w i t h  the 
c o m m i s s i o n ' s  r e c o m m e n d a t i o n s  w h i c’ cine e m b o d i e d  in  A r t i c l e  8 . 
A r t i c l e  9, d e a l i n g  w i t h  dissolutii , is v e r y  i m p o r t a n t  b e c a u s e  of 
the c h a n g e s  t h a t  h a v e  b e e n  m a d e  j.n t h e  f e d e r a l  b a n k r u p t c y  law. 
It c o o r d i n a t e s  w i t h  m o d e r n  f e d e r a l  b a n k r u p t c y  law a n d  c r e a t e s  for 
t h e  A l a s k a  j u d i c i a r y  a far m o r e  s e n s i b l e  a p p r o a c h  to p r o t e c t i n g  
the r i g h t s  of c r e d i t o r s  a s  w e l l  as the r i g h t s  of s e n i o r  
s h a r e h o l d e r s  in t h e  e v e n t  t h a t  a c o r p o r a t i o n  g o e s  to e i t h e r  
v o l u n t a r y  or i n v o l u n t a r y  d i s s o l u t i o n .  It a l s o  c o n t a i n s  s o m e  v e r y  
i n n o v a t i v e ,  a n d  I think, u s e f u l  p r o v i s i o n s  t h a t  de a l  w i t h  g i v i n g  
s h a r e h o l d e r s  w h o  a r e  b e i n g  o p p r e s s e d  or f r o z e n  o u t  of the r o l e  of 
m a n a g e m e n t  or i n c o m e  w h e r e  o t h e r  s h a r e h o l d e r s  a r e  b e i n g  a f f o r d e d  
s u c h  p r e r o g a t i v e e s  a r i g h t  in the f i n a l  a n a l y s i s  to p e t i t i o n  for 
i n v o l u n t a r y  d i s s o l u t i o n  in o r d e r  t h a t  t h e  g r i e v a n c e  w h i c h  v;ould 
h a v e  to r i s e  to t h e  l e v e l  of a v e r y  s e r i o u s  g r i e v a n c e  to g e t  the 
a t t e n t i o n  of A l a s k a  c o u r t s .  A g a i n ,  t h e s e  a r e  n o t  n e w  ideas. 
T h e y  :...t,ght be the f i n a l  d e c i s i o n  of t h e  A l a s k a  S u p r e m e  C o u r t  if 
s o m e o n e  w e r e  to s p e n d  $ 1 0 0 , 0 0 0  l i t i g a t i n g  that. B u t  if y o u  e n a c t  
t h i s  bill, a l l  A l a s k a n s  w i t h  o n l y  t h e  e x p e n s e  of s u p p o r t i n g  t h e i r  
g o v e r n m e n t  w i l l  h a v e  p r e s u m p t i v e  a n s w e r s  to t h e s e  i m p o r t a n t  
q u e s t i o n s .  T h o s e  a r e  the b a s i c  p r o v i s i o n s  a n d  v a l u e  j u d g m e n t s  
w h i c h  u n d e r l i e  t h i s  b i ll. B o t h  m y s e l f  
h a v e  a s s i s t e d  m e  in w o r k i n g  w i t h  the 
w i l l  be a v a i l a b l e  to a n y  m e m b e r  of 
m e m b e r s .  I a m  p r e p a r e d  n o w  to a n s w e r  
m e m b e r s  of the c o m m i t t e e  m a y  have.

a n d  the law s t u d e n t s  w h o  
t e c h n i c i a n s  in t h i s  a r e a  

e i t h e r  b o d y  a n d  s t a f f  
a n y  q u e s t i o n s  w h i c h  a n y

R O D E Y :  Mr. P e s t i n g e r .

P E S T I N G E R :  T h a n k  y o i , S e n a t o r  R o d e y .  P r o f e s s o r  F e s s l e r ,  
to m e  t h i s  is a r e a l l y  e x c e l l e n t  a r t i c u l a t i o n  of t h e  r i g h t s  a n d  
d u t i e s  a n d  o b l i g a t i o n s  so t h a t  it g i v e s  our l a r g e r  c o r p o r a t e  

H e  j. p a n t s  a c l e a r e r  u n d e r s t a n d i n g  of w h e r e  th e y  stand, w h i c h  
jo e s s e n t i a l  to d v l n g  b u s i n e s s .  B u t  w h a t  I am w o n d e r i n g

*■'.....’* - s w h a t  b u r d e n  t h i s  a p p r o a c h  m a y  p l a c e  u p o n  the
p o p  f a m i l y  c o r p o r a t i o n .  To rue, if I h a d  s u c h  a

p a r t i c i p a n t s  
is r

ab o u t ,  though, j.
smaller m o m. L  . I . V A .  J t M J J I I  ( i l l C l  . ' . U l l l . r  . U  y  W V W .  J J W I . V I U 4 . W  _  t
b u s i n e s s  I c o u l d  n o t  e n g a g e  in c o r p o r a t e  lav; c o m f o r t a b l y  w i t h o u t  
the a s s i s t a n c e  of c o u n s e l .  Do y o u  -ink t h a t  this p a c k e t  
n e c e s s i t a t e s  the a s s i s t a n c e  of c o u n s e l  as  a l m o s t  a m a n d a t e  n o w
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for a n y o n e  t h a t  d o e s  b u s i n e s s  in 
w o r d s ,  I a m  w o n d e r i n g ,  I s e e  the 
N e w  y o r k ,  a n d  I s e e  the n e e d  for 
of c o r p o r a t i o n s  t h a t  w e  de a l  wi 
l e v e l  t h a t  a r e  j u s t  k i n d  of, t h e y  
a n d  t h e y  a s k  t h e i r  l a w y e r  to h e l p  
l o o k  a t  t h e  S u p r e m e  C o u r t  t h a t  sa 
the c o r p o r a t e  v e i l  is w i t h  a n  i 
u s i n g  a w h o l e  d i f f e r e n t  s t a n d a r d  
r e a l l y  s u b s t a n t i a l .  Do y o u  t h i n k  
on t h a t  s m a l l  f a m i l y  b u s i n e s s ?

the c o r p o r a t e  f o r m ?  In other 
n e e d  for t h i s  in C a l i f o r n i a  a n d  
t h i s  in A l a s k a  w i t h  t h a t  level 
th. B u t  h o w  a b o u t  th a t  o t her 
g e t  t h e i r  a r t i c l e s  p u n c h e d  out 
t h e m  w i t h  the m i n u t e s ,  a n d  th e y  
y s  t h a t  t h e  o n l y  w a y  you p i e r c e  
n d i c i a  of fra u d .  So t h e y  are 
of o p e r a t i o n .  I m e a n  this is 
it m i g h t  h a v e  a n e g a t i v e  e f f e c t

F E S S L E R :  In t e r m s  of  c o s t  of d o i n g  b u s i n e s s  in the
c o r p o r a t e  f o rm, I t h i n k  it w i l l  h a v e  the o p p o s i t e  effect. R i g h t  
now, m a n y  s m a l l  b u s i n e s s e s  p r o b a b l y  a r e  c o m i n g  i n t o  c o r p o r a t e  
e x i s t e n c e  w i t h o u t  the a s s i s t a n c e  of c o u n s e l  a t  all. P e o p l e  are 
g o i n g  o u t  and b u y i n g  l i t t l e  k i t s  for $ 4 9 . 9 5  t h a t  c o n t a i n  f o r m s  
t h a t  t h e y  f i l l  in a n d  s e n d  to the s t a t e .  T h e y  a r e  o b l i v i o u s  to 
t he l e g i s l a t u r e ' s  r e q u i r e m e n t  t h a t  t h e y  f i l e  b i a n n u a l  r e p o r t s  to 
the l e g i s l a t u r e .  T h e y  a r e  n o t  d o i n g  so. T h e y  a r e  in d a n g e r  of 
h a v i n g  t h e i r  a r t i c l e s  a n d  t h e i r  c o r p o r a t e  s t a t u s  d i s s o l v e d  by the 
c o m m i s s i o n  b e c a u s e  the l e g i s l a t u r e  h a s  p r e s c r i b e d  t h a t  a s  the 
p e n a l t y  for n o t  f i l i n g  r e p o r t s .  A n d  o n e  of the b a s i c
d i f f i c u l t i e s  w i t h  t h i s  s i t u a t i o n  w i l l  a l w a y s  bo p e o p l e  who, to
use y o u r  ex cirri pie, a t w o - p e r s o n  c o r p o r a t i o n ,  d e c i d e s  for one 
r e a s o n  or a n o t h e r  t h a t  th e y  s h o u l d  do b u s i n e s s  in t h e  c o r p o r a t e  
form, a n d  t h e n  h a v i n g  d o n e  t h a t  thay f o r g e t  a b o u t  it. Th e y  d o n ' t  
o b s e r v e  a n y  of t h e  f o r m a l i t i e s  of c o r p o r a t e  e x i s t e n c e .  T h e y  
d o n ' t  k e e p  s e p a r a t e  b o o k s  a n d  records.. T h e y  d o n ' t  s e g r e g a t e  
t h e i r  a s s e t s  f r o m  the a s s e t s  of t h e i r  c o r p o r a t i o n .  A n d  they 
d o n ' t  f i l e  r e p o r t s .  N o w  t h e y  w o u l d  b e  in t r o u b l e  u n d e r  e x i s t i n g  
A l a s k a  law, sir. T h e y  w i l l  b e  in t r o u b l e  u n d e r  t h i s  bill. In 
the s e n s e  t h a t  w h e n  the S t a t e  of A l a s k a  c o n f e r s  a c o r p o r a t e  
c h a r t e r  on s o m e o n e ,  w h e t h e r  or not t h e y  h a v e  se n t  $49 . 9 5  off to 
s o m e b o d y  w h o  a d v e r t i s e s  in e v e r y  a i r l i n e  m a g a z i n e ,  t h a t  y o u  d o n ' t  
n e e d  a l a w y e r  a n d  you, too, can be a c o r p o r a t i o n  a n d  s o m e h o w  y o u
w i l l  p a y  no  i n c o m e  t a x  a n d  l i k e  m e  y o u  w i l l  tu r n  o u t  b e i n g  rich.
Tn-_ o n l y  p e r s o n  t h a t ' s  p r o b a b l y  ev e r  d o n e  th a t  in the .individual 
w h o  ./rote that b o ok, b e c a u s e  h e  is g e t t i n g  rj c h  by a l l  of the 
p e o p l e  w h o  w r i t e  in  a n d  s e n d  their $50. I t h i n k  t h i s  is the 
p r o b l e m  y o u ' l l  w a n t  to k e e p  in mind. W h a t  I a m  s a y i n g  to all of 
y o u  is t h a t  t h i s  b i l l  is d e s i g n e d  in s u c h  a m a n n e r  that, a l t h o u g h  
it is a c o m p l i c a t e d  s u b j e c t  a n d  I w o u l d n ' t  s u g g e s t  a n y o n e  c o u l d  
w r i t e  a c o r p o r a t i o n  c o d e  t h a t  c o u l d  bo so o b v i o u s  th a t  a n  
i n d i v i d u a l  c o u l d  m a k e  c a s u a l  r e f e r e n c e  to it a n d  n e v e r  n e e d  an 
a t t o r n e y  so they c o u l d  g u i d e  t h e m s e l v e s  t h r o u g h  t h e  w o r l d  of 
m a i n t a i n i n g  a c o r p o r a t i o n ,  this b i l l  d o e s  o r g a n i s e  the law. It 
d o e s  r e s t a t e  the lav;. It d o e s  h a v e  c o m m e n t s  w h i c h  a r e  d e s i g n e d  
to a s s i s t  p e o p l e  in u n d e r s t a n d i n g  t h e  law. M o t  o n e  of t h o s e  
f e a t u r e s  can bo s a i d  a b o u t  c u r r e n t  A l a s k a  lav;. S o  t h e r e  w i l l  
a p r o b l e m  of p e o p l e  w h o  i n c o r p o r a t e  a n d  t h e r e a f t e r  r e g a r d  it a
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l i t t l e  f l a g  of c o n v e n i e n c e  w h i c h  t h e y ' l l  f l y  so lo n g  an it ' s  
u s e f u l  a n d  w h i c h ,  on the clay that it isn't, t h e y ' l l  j u s t  f o r g e t  
a b o u t  it. T h a t  :i:‘.l c o n t i n u e  to be a p r o b l e m  n o t  o n l y  in A l a s k a ,  
b u t  in Califo.' .. It's t r u e  in N e v a d a .  I t ' s  t r u e  in W y o m i n g
w h e r e  I w a s  rearer]. I t ' s  a m a j o r  s o c i a l  p r o b l e m  w e  have. P e o p l e
w h o  i n c o r p o r a t e  w i t h  no i d e a  th a t  t h e r e  a r e  r e s p o n s i b i l i t i e s  as 
w e l l  as p r i v i l e g e s  for t a k i n g  on t h a t  s t a t u s .  Now, f o r t u n a t e l y ,  
t h e  f e d e r a l  t a x  l a w  w h i c h  in y e a r s  g o n e  by  c a u s e d  p e o p l e  to 
b e l i e v e  t h a t  th e y  ':ould p a y  l e s s  i n c o m e  tax b y  s o m e h o w  b e c o m i n g  a 
c o r p o r a t i o n ,  h a v e  b e c a u s e  o f  m o v e m e n t ;  u n d e r t a k e n  f i r s t  by the 
a d m i n i s t r a t i o n  of P r e s i d e n t  C a r t e r  a n d  n o w  of g r e a t e r  e m p h a s i s  
d u r i n g  the a d m i n i s t r a t i o n  of P r e s i d e n t  R e a g a n .  As  y o u  know, the 
m a r g i n a l  i n c o m e  tax on i n d i v i d u a l  i n c o m e  h a s  n o w  b e e n  r e d u c e d  
f r o m  a m a x i m u m  of 705 n o w  to w h e r e  it is v e r y  c l o s e  to the t o p
c o r p o r a t e ,  t h e r e  is o n l y  a t w o  p e r c e n t  s p r e a d .  But I s t i l l  f i n d
t h a t  m a n y  p e o p l e  b e l i e v e  t h a t  t h e y  a r e  g o i n g  to get s o m e  
t r e m e n d o u s  tax b e n e f i t  b y  b e c o m i n g  a c o r p o r a t i o n .  W h a t  t h e y  do, 
of c o u r s e ,  is e v e n t u a l l y  w i n d  up  in a hellac.ious tax audit. T h e y  
f i n d  a n d  t h e  i n d i v i d u a l  w h o  w r o t e  the ? 43 b o o k  a n d  g a v e  y o u  the 
f o r m  n e v e r  a c c o m p a n i e s  y o u  to t h a t  a u d i t  b e c a u s e  h e  is l i v i n g  in 
B i m i n i .

R O D E Y :  R e p r e s e n t a t i v e  K o p o n e n .

K O P O N E N :  I w a s  i n t e r e s t e d  in S e c t i o n  483 w h i c h  d o e s
c r e a t e  a l i a b i l i t y  for the o f f i c e r s  o" the c o r p o r a t i o n ,  a n d  I ' m  
n o t  u p  on c o n t r a c t  l a w  a n d  o n e  of y o w r  n o t e s ,  in t e r m s  of a n y  
w r i t t e n  c o n t r a c t  to m o d i f y  or e l i m i n a t e  the l i a b i l i t y  c r e a t e d  by 
t h i s  s e c t i o n ,  w h a t  h a p p e n s  to th a t  l i a b i l i t y ,  is it t r a n s f e r r e d  
or . , .

F E S 8bDR: L e t  m e  e x p l a i n  to a l l  of t h e  m e m b e r s .  S e c t i o n  
488, g e n t l e m e n ,  a p p e a r s  at  p a g e  C7 of the d r a f t  in f r o n t  of yo u .  
S e c t i o n  4 8 0  r e l a t e s  a l s o  to Rep. P e s t i n g e r ' s  q u e s t i o n .  O n e  of 
the r e a s o n s  t h a t  p e o p l e  i n c o r p o r a t e  is to a c h i e v e  f r o m  the S t a t e  
of A l a s k a  a p r e s u m p t i o n  of l i m i t e d  l i a b i l i t y .  N o w  t h i s  
p r e s u m p t i o n  of l i m i t e d  l i a b i l i t y  m e a n s  t h a t  to a l l  i n d i v i d u a l s  
w h o  do b u s i n e s s  w i t h  the e n t i t y  w h i c h  4s i n c o r p o r a t e d ,  t h e y  a r e  
to l o o k  o n l y  to t h e  a s s e t s  w h i c h  the i n d i v i d u a l s  w h o  i n c o r p o r a t e d  
h a v e  l e f t  w i t h  t h e  c o r p o r a t i o n  to s a t i s f y  t h e i r  claim. T h i s  is 
t r u e  w h e t h e r  t h o s e  i n d i v i d u a l s  h a v e  m a d e  c o n t r a c t u a l  
r e l a t i o n s h i p s  w i t h  the c o r p o r a t i o n  or w h e t h e r  they h a v e  e n t e r e d  
i n t o  an a c c i d e n t a l  i n j u r y  s i t u a t i o n ,  a tort. S e c t i o n  488 is 
c a l l e d  s e c o n d a r y  l i a b i l i t y  of d i r e c t o r s  a n d  o f f i c e r s .  It w a s  
r e f l e c t e d  a f t e r  l e n g t h y  d i s c u s s i o n s  a m o n g  m e m b e r s  of the 
c o m m i s s i o n ,  a f e e l i n g  t h a t  fi.r s m a l l  c r e d i t o r s  of c o r p o r a t i o n s ,  
e m p l o y e s ? ,  t r a d e s m e n ,  m a t e r i a l m a n ,  s u p p l i e r s ,  i n d i v i d u a l s  w h o  
g e n e r a l ]  n a v e  a c r e d i t  r e l a t i o n s h i p  to a c o r p o r a t i o n  w h i c h  is 
n ot r e d u c e d  to w r i t i n g ,  t h a t  t h e s e  i n d i v i d u a l s  a r e  the y e a r  in 
a n d  y e a r  out, t h e s e  are the i n d i v i d u a l s  w h o  p a y  the p r i c e  for 
c o r p o r a t e  e x i s t e n c e .  W h e n  c o r p o r a t i o n s  a r e  run so lo n g  as it is

1 1  -



c o n v e n i e n t  to the i n d i v i d u a l s  w h o  f i n d  t h e y  a r e  the o w n e r s  a n d  
t h e n  v/hen t h e y  a r e  not, t h e y  are s i m p l y  a b a n d o n e d .  L a r g e  
i n s t i t u t i o n a l  l e n d e r s ,  b a n k e r s ,  i n s u r a n c e  c o m p a n i e s ,  l a r g e  
c o n t r a c t i n g  c r e d i t o r s ,  w i l l  g e t  a l a w y e r  a n d  g o  o u t  a n d  th e y  w i l l  
q u o t e ,  a t t e m p t  t.o p i e r c e  the c o r p o r a t e  veil. A l a s k a ' s  c o m m o n  law 
o n  the c i r c u m s t a n c e s  in w h i c h  it w i l l  d i s r e g a r d  l i m i t e d  l i a b i l i t y  
is f o u n d  in o n l y  t h r e e  c a s e s  s i n c e  s t a t e h o o d .  T h o s e  c a s e s  do n o t  
h o l d  out* g r e a t  h o p e  t h a t  in the a b s e n c e  of f r a u d  in a t r a n s a c t i o n  
t h a t  t h e  c o u r t  w o u l d  do. B u t  if y o u  h a v e  a c l a i m  for $1 , 0 0 0  in 
w a g e s  o w e d  to you, t h e r e  is no l a w y e r  v/ho is g o i n g  t o  be a b l e  to 
s u c c e s s f u l l y  l a u n c h  t h a t  lav/suit. If y o u  a r e  an i n d i v i d u a l  v/ho 
s o l d  f i s h  t o  a r e s t a u r a n t  w h i c h  h a s  n o w  g o n e  o u t  of b u s i n e s s ,  a n d  
' m e  o w n e r  h a s  m a r c h e d  off l e a v i n g  y o u  u n p a i d  a n d  i t ' s  a $ 4 3 , 0 0 0  
a c c o u n t  r e c e i v a b l e ,  y o u  c a n n o t  g e t  a n y  m o d e r n  r e c o u r s e  a t  all. 
S e c t i o n  488 for t h e  f i r s t  t i m e  to a v e r y  l i m i t e d  e x t e n t  s h i f t s  
t h a t  p r e s u m p t i o n .  It s a y s  t h a t  the o f f i c e r s  a n d  d i r e c t o r s  of a 
c o r p o r a t i o n  to t h e  e x t e n t  t h a t  its a s s e t s  p r o v e  i n s u f f i c i e n t  to 
c o v e r  its l i a b i l i t i e s ,  h a v e  a l i a b i l i t y  to a c l a s s  of i n d i v i d u a l s  
w h o  a r e  d e f i n e d  a s  e m p l o y e e s  of the c o r p o r a t i o n  as m a t e r i a l m e n ,  
t r a d e s m e n ,  etc., p e o p l e  v/ho h a v e  e x t e n d e d  c r e d i t  on o p e n  a c c o u n t  
for up to $ 2 5 , 0 0 0 .  N o w  t h i s  l i a b i l i t y ,  sir, is n o t  i n e v i t a b l e .  
T h e  s t a t u t e  c l e a r l y  s a y s  t h a t  if I h a v e  a c o r p o r a t i o n  a n d  y o u  
h a v e  a f i s h i n g  f l e e t ,  a n d  y o u  a r e  s u p p l y i n g  m y  i n c o r p o r a t e d  
r e s t a u r a n t  w i t h  f r e s h  salmon, t h a t  y o u  can be  a p p r o a c h e d  by m e  
s a y i n g  I w o u l d  l i k e  y o u  to a g r e e  in w r i t i n g  t h a t  in the e v e n t  
t h a t  t h i s  b u s i n e s s  folds, m y  r e s t a u r a n t ,  y o u  w o n ' t  l o o k  to m e  for 
t h e  l i a b i l i t y  w h i c h  e x i s t s  u n d e r  the law. It w o u l d  be a 
l i a b i l i t y  of up  to $25,000. T h a t ' s  a l l  y o u  c o u l d  e v e r  r e c o v e r  
u n d e r  this. So for t h e  f i r s t  t i m e  t h e r e  w o u l d  be a n  i n c e n t i v e  in 
d e a l i n g  w i t h  the s m a l l e s t  p e o p l e  in the m a r k e t p l a c e  w h o  a r e  the 
r e c u r r e n t  l i t t l e  m u l e s  on w h i c h  t h i s  b u s i n e s s  of l i m i t e d  
l i a b i l i t y  is  r i d d e n  out, y e a r  in a.nd y e a r  out, t h a t  t h e s e  p e o p l e  
w o u l d  h a v e  s o m e  r e l i e f  a n d  t h a t  t h e r e  w o u l d  be an i n c e n t i v e  to 
ta l k  a b o u t  t h i s  q u e s t i o n  of l i m i t e d  l i a b i l i t y .  A n d  t h e n  if I can 
c o n v i n c e  y o u  t h a t  y o u  s h o u l d  g i v e  m e  a r e l a x a t i o n ,  a w a i v e r  of 
that, t h a t ' s  fine. Bu'c j.n the a b s e n c e  of a c o n t r a c t u a l  
m o d i f i c a t i o n ,  I w o u l d  h a v e  t h e  r i g h t  to this.

K O P O N E N :  T h e  c o n t r a c t  then in b e t w e e n  the c r e d i t o r  a n d  
t h e  c o r p o r a t i o n ,  n o t  b e t w e e n  the c o r p o r a t i o n  a n d  its d i r e c t o r s .

F E S S L E R :  T h a t ' s  a b s o l u t e l y  ight. I t ’s b e t w e e n  t h e
c o r p o r a t e  d e b t o r  a n d  its e m p l o y e e s ,  b e t w e e n  the c o r p o r a t e  d e b t o r  
a n d  i t s  m a t e r i a l m e n  or s u p p l i e r s .

KOI'ONEN: I t ' s  a v e r y  u s e f u l  s e c t i o n .  I k n o w  t h e r e  is a 
m a j o r  b u s i n e s s  p r o b l e m  in t h e  F a i r b a n k s  a r ea, t h e s e  c o l l a p s i b l e  
c o r p o r a t i o n s ,

F E S S L E R :  Mr. C h a i r m a n .
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C O W D E R Y :  W o u l d  the e f f e c t  of this, w o u l d  it d i s c o u r a g e  
s a y  q u a l i f i e d  m a n a g e r s  f r o m  g e t t i n g  i n t o  t a k i n g  ov e r  a t r o u b l e  
c o r p o r a t i o n  t h a t  w a s  h a v i n g  s o m e  p r o b l e m s ,  m a y b e  t h r o u g h  a l a c k  
of e x p e r t i s e  in t h e  past, w o u l d  t h i s  d i s c o u r a g e  s o m e o n e  f r o m  
c o m i n g  i n  . . .

F E S S L E R :  W e l l ,  it w o u l d  c e r t a i n l y  g i v e  m e  pause. N o w  
t h e r e  a r e  t w o  t h i n g s  r e l e v a n t ,  sir, in t h e  b i l l .  First, if t h e  
c o r p o r a t i o n  is i n  a p r o c e s s  of d i s s o l u t i o n ,  o n e  of the w a y s  to 
a v o i d  d i s s o l u t i o n  u n d e r  the p r o v i s i o n s  of t h i s  b i l l  is for a 
c o u r t  to appoint. i n t e r i m  d i r e c t o r s  in o r d e r  to r e s o l v e  
d e a d l o c k s .  T h o s e  d i r e c t o r s  a r e  n o t  s u b j e c t e d  to t h i s  type of 
l i a b i l i t y .  So t h e  d i r e c t o r  w h o  is b r o u g h t  o n  b o a r d  to try a n d  
s t r a i g h t e n  t h i n g s  o u t  by c o u r t  o r d e r  is t h e  d i r e c t o r  w h o  is 
e x e m p t e d  b y  t h e  r e f e r e n c e  in t h e  b i l l  to  o t h e r  t h a n  the d i r e c t o r s  
w h o  a r e  a p p o i n t e d  p u r s u a n t  to. Nov; t h a t  is o n e  p r o t e c t i o n .  
A n o t h e r  f a c t o r ,  of c o u r s e ,  w o u l d  b e  t h a t  if a c o r p o r a t i o n  is in 
t r o u b l e ,  a n d  I a m  g o i n g  to s t e p  in a n d  a t t e m p t  to s a v e  it, one of 
t h e  t h i n g s  I ' d  w a n t  to do is be a w a r e  of S e c t i o n  483 a n d  go to 
t h e  c r e d i t o r s  a n d  say, I a m  w i l l i n g  to c o m e  i n t o  t h i s  p i c t u r e  
o n l y  if y o u  a r e  w i l l i n g  to c o n t r a c t  to e x e m p t  m e  f r o m  a n y  
p e r s o n a l  l i a b i l i t y  t h a t  I w o u l d  i n c u r .  Yes, sir, i t  w o u l d  b e  
s o m e t h i n g  t h a t  in t h e  h y p o t h e t i c a l  y o u  a d v a n c e  a n  i n d i v i d u a l  
w o u l d  w a n t  to t a k e  i n t o  c o n s i d e r a t i o n .

R O D E Y :  If I m i g h t  i n t e r j e c t ,  t h a t  w o u l d  a p p l y  to
d i r e c t o r s  b u t  n o t  to e m p l o y e e s  of the c o r p o r a t i o n ?

     ......... ______  _____.  _. -     p r e v e n t e d  the
d e v e l o p m e n t  of t h e  S t a t e  of N e w  Y o r k  a s  a c e n t e r  of c o m m e r c e .  
W h a t  w e  d i d  h e r e ,  w a s  to say th a t  in  m a n y  A l a s k a n  c o r p o r a t i o n s  wo

v-* i .  j l  j .  v . v .  v. j- i . X I ' . ;  i . o . l  i  f  c u m  c u e  ~ i- c*  ju ^  t u i v i  - v- ju k — j l  w

T h e y  a r e  t h e  d e f i n e d  o f f i c e r s  a n d  the d i r e c t o r s .  T h e y  a r e  n o t  
p a s s i v e ,  or t h e y  o u g h t n ' t  to be. S o  t h a t  is h o w  w e  w o u l d  d i f f e r  
f r o m  N e w  Y o r k  law. A n d  w e  h a v e  b r o a d e n e d  t h e  e x p o s u r e ,  b e c a u s e  
in New Y o r k  t h e  e x p o s u r e  is l i m i t e d  {-o c l a i m s  of e m p l o y e e s ,  a n d  
we  b r o a d e n e d  it to i n c l u d e  t h e  c l a i m s  of m a t e r i a l m e n  a n d



s u p p l i e r s .

C O W D E R Y :  In the p a s t  w e  h a v e  h a d  s o m e  of the Nal e
c o r p o r a t i o n s  w h o  h a v e  h a d  f i n a n c i a l  t r o u b l e s  a n d  h i r e d  two p e o p l e  
to d i r e c t  t h e m  a n d  t u r n  it a r o u n d .  A n d  t h i s  is a n  a r e a  I v?as 
w o n d e r i n g  a b o u t ,  if t h a t  w o u l d  b e  , . .

F E S S L E R :  I a p p r e c i a t e  t h e  q u e s t i o n .  It is a n  i m p o r t a n t  
m a t t e r .  T h e  A  PM s u b c o m m i t t e e  h a s  l o o k e d  i n t o  th i s  q u e s t i o n .  I 
t h i n k  t h a t  a t  t h a t  lev e l ,  or a t  t h e  l e v e l  of a n y  l a r g e  
c o r p o r a t i o n  t h a t  i s  i n v o l v e d  in  an a t t e m p t e d  tu r n  a r o und, t h a t  
t h e r e  w o u l d  b e  a w a r e n e s s  of t h e  p r o v i s i o n s  of S e c t i o n  488 a n d  
t h a t  t h e r e  w o u l d  b e  a p p r o p r i a t e  a d v i c e  f r o m  c o u n s e l  to de a l  w i t h  
th e  s u b j e c t .  T h a t  w o u l d  be m y  hope.

B R O W N :  Mr. C h a i r m a n ,  m a y  I s u g g e s t  . . .

R O D E Y :  Mr. Brown.

B R O W N :  I a m  F r e d  B r o w n .  It ' s  n i c e  to k n o w  t h a t  L a b o r  
a n d  C o m m e r c e  [garbled] . . . T h e  o n e  e x a m p l e  y o u  m i g h t  h.ink of 
is w h a t  v/ould r e a l l y  h a p p e n  . . . t h e  e x a m p l e  m i g h t  be o n e  of the 
m o s t  p r o s p e r o u s ,  c u r r e n t l y  m o s t  p r o s p e r o u s  A l a s k a  c o r p o r a t i o n  is 
A l a s k a  I n t e r n a t i o n a l  Air. O r i g i n a l l y ,  t h a t  w a s  I n t e r i o r  A i r w a y s  
b a s e d  o u t  of F a i r b a n k s .  T h e y  e x p a n d e d  t o o  f a s t  for the b u i l d i n g  
of t h e  p i p e l i n e ,  w h i c h  d i d n ' t  g e t  b u i l t  f a s t  e n o u g h  as m a n y  
A l a s k a n s  r e m e m b e r .  W h a t  h a p p e n e d  t h e n  wa s ,  and th i s  s o r t  of 
t h i n g  is  r e a l l y  w h a t  h a p p e n s  w h e n  <n c o r p o r a t i o n  g e t s  i n t o  t r o u b l e  
i n  m o s t  c a s e s ,  a n d  t h a t ' s  w h y  I'm r a i s i n g  t h i s  a s  an e x a m p l e .  
W h a t  h a p p e n e d  t h e n  w a s  t h e y  w e n t  in t o  r e o r g a n i z a t i o n  a n d  the 
c r e d i t o r s  a n d  s h a r e h o l d e r s  h i r e d  Mr. D u n c a n  McC.laren, a l e g e n d  in 
the C a n a d i a n  a i r  i n d u s t r y ,  a g r e a t  m a n a g e r  a n d  a l e g e n d a r y  w o r k e r  
[TAPE C H A N G E ]  . . . S e c t i o n  408 to t a k e  care of t h a t  p r o b l e m .

R O D E Y :  T h a n k  you, Mr. Brown. T h i s  is a p r o b l e m
c u r r e n t l y  i n  A l a s k a .  It in p o s s i b l e  for i n d i v i d u a l s  w h o  
i n c o r p o r a t e  to r u n  u p  all s o r t s  of b i l l s ,  n o t  pay its c r e d i t o r s ,  
a n d  t h e n  j u s t  m o v e  a w a y  f r o m  t h a t  c o r p o r a t i o n ,  w i l l  e v e n t u a l l y  be 
r e s o l v e d  b y  t h e  s t a t e ,  set u p  a n o t h e r  c o r p o r a t i o n  a n d  t h e n  b i l k  a 
l o t  of s m a l l  t r a d e s m e n  w h o  w o r k  for t h e  c o r p o r a t i o n ,  c r e d i t o r s ,  
w h a t  h a v e  y o u ,  m o v e  on. Y o u  c a n  do it in s e r i a l  f a s h i o n .  It is 
c u r r e n t l y  b e i n g  a b u s e d  p r e s e n t l y  in  the s t a t e .  Mr, A b b o t t  h a s  
k e p t  a n  e y e  on this, h a s  h a d  a p r a c t i c e  in t h a t  a r e a  of the law 
for 15 y e a r s .  B u t  i t  in c u r r e n t l y  a p r o b l e m .  T h e r e  a r e  a l o t  of 
h o n e s t  A l a s k a n s  w h o  l o s e  m o n e y  b e c a u s e  of t h i s  p r o b l e m ,

F E S S L E R :  A n d  I t h i n k  the p r o b l e m  is a l s o  t h a t  it h a s  a 
b r o a d e r  r a m i f i c a t i o n .  To  t h e  e x t e n t  t h a t  c i t i z e n s  g e t  the 
i m p r e s s i o n  t h a t  t h e r e  are t r i c k s  o u t  t h e r e  for p e o p l e  w h o  a r e  in 
w i t h  l a w y e r s ,  if y o u  w i l l .  It d e m e a n s  m y  p r o f e s s i o n  of w h i c h  I 
a m  v e r y  p r o u d .  W e  w e r e  n e v e r  the s o u r c e  of t h i n  v a l u e  j u d g m e n t ,
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t h a t  p e o p l e  c o u l d  p u l l  t h i s  ty p e  of thing. But to the e x t e n t  
t h a t  p e o p l e  b e l i e v e  t h a t  if y o u  q u o t e ,  k n o w  t h e  law, y o u  c a n  do 
b a d  t h i n g s  a n d  g e t  a w a y  w i t h  it. Y o u  c a n  do h u r t f u l  t h i n g s  a n d  
h a v e  no a c c o u n t a b i l i t y .  It c r e a t e s  a n  i m p r e s s i o n  of the l a w  
w h i c h  n o n e  of us h a v e  an i n t e r e s t  in s e e i n g  f u r t h e r e d  in t h e  
m i n d s  of c i t i z e n s .  B e c a u s e  the m i n u t e  o n e  law b e c o m e s  s u s p e c t  
l i k e  this, t h e  c l o u d  f a l l s  ov e r  all law. A n d  so t h i s  is p r o b a b l y  
t h e  m o s t  i m p o r t a n t  v a l u e  j u d g m e n t  r’bo u t  c o r p o r a t i o n s .  T h e y  h a v e  
d o n e  g r e a t  t h i n g s  for us. B u t  the i d e a  of a o n e - p e r s o n  
c o r p o r a t i o n ,  a n d  the o n l y  p e r s o n  t h a t  p r o b a b l y  h a s  p u l l e d  off 
t h a t  r o l e  re a l  w e l l  .in h i s t o r y ,  w a s  Louie: t h e  F o u r t e e n t h  a n d  a 
t r e m e n d o u s  p r i c e  w a s  p a i d  for t h a t  n o t i o n .

U E H L I N G :  If w e  c a n  k i n d  of go  b a c k  to the s e c t i o n
r e g a r d i n g  t h e  f o r e i g n  c o r p o r a t i o n s ,  m a y b e  y o u  c o u l d  e x p l a i n  w h a t  
t h e  A l a s k a  C o d e  r e v i s i o n  C o m m i s s i o n  t o o k  as  far as a n  a p p r o a c h  a s  
a c o m p a r i s o n  of w h a t  o c c u r r e d  i n  C a l i f o r n i a  r e g a r d i n g  the f o r e i g n  
c o r p o r a t i o n  s i t u a t i o n  there.

F E S S L E R :  B e c a u s e  C a l i f o r n i a  h a s  t h i s  b a s i c  s o c i a l
p r o b l e m  t h a t  in o r d e r  to e v a d e  t h e  r e s t r i c t i o n s  on l o n g - t e r m  
d i r e c t o r  t e r m s  or in o r d e r  to h a v e  a b o a r d  c l a s s i f y  itself, m o s t  
i m p o r t a n t  C a l i f o r n i a  busii *■ ss, m o s t  c o r p o r a t e  b u s i n e s s  a t  the 
m o m e n t  in my  state, is f o r e i g n  i n c o r p o r a t e d .  R u n s  to  a d i f f e r e n t  
j u r i s d i c t i o n  a n d  conies b a c k  h o m e  a n d  s a y s  w e 1 v e  b e e n  g o n e  20 
m i n u t e s ,  a n d  w e  a r e  now a f o r e i g n  c o r p o r a t i o n ,  w e ’re a D e l a w a r e  
c o r p o r a t i o n .  T h e  b a s i c  s o c i a l  p r o b l e n  v/e h a d  in C a l i f o r n i a  w h e n  
v/e a p p r o a c h e d  t h e  r e v i s i o n  of the l e g i s l a t i o n  w a s  t o  say, well, 
w i l l  w e  g i v e  up t h e s e  v a l u e  j u d g m e n t s  v/hien v/e'v e  h a d  for m a n y  
y e a r s .  A n d  t h e  bar a s s o c i a t i o n ,  f r a n k l y ,  a n d  t h e  b a n k i n g  
i n d u s t r y  t h o u g h t  t h a t ’s w h a t  w a s  g o i n g  to  h a p p e n .  T h a t  w e  w e r e  
g o i n g  t o  g e t  a c o r p o r a t i o n  l a w  t h a t  l o o k e d  m o r e  l i k e  t h a t  of 
o t h e r  s t a t e s .  W h a t  t h e  l e g i s l a t u r e  did, i n t e r e s t i n g l y  e n o u g h ,  
a n d  I t h i n k  it r e m a i n s  to  be s e e n  b e c a u s e  i t ' s  c o s t i n g  us a l o t  
o f  m o n e y  in l i t i g a t i o n  in f r o n t  of the f e d e r a l  s u p r e m e  court, w a s  
t o  say, no, if ci c o r p o r a t i o n  has a c e r t a i n  p e r c e n t a g e  of its 
e m p l o y e e s  in C a l i f o r n i a ,  d o e s  a c e r t a i n  v o l u m e  of b u s i n e s s  in 
C a l i f o r n i a ,  h a s  a c e r t a i n  a m o u n t  of its o w n e r s h i p  o w n e d  by 
s h a r e h o l d e r s  in C a l i f o r n i a ,  t h e n  e v e n  t h o u g h  i t  p u r p o r t s  to bo a n  
A l a s k a  c o r p o r a t i o n  or a D e l a w a r e  c o r p o r a t i o n ,  w e ’re g o i n g  to say 
t h a t  i t ’s m e r e l y  a p s e u d o  f o r e i g n  c o r p o r a t i o n ,  a n d  w e ’re g o i n g  to 
a p p l y  C a l i f o r n i a’s lav/s to it. N o w  the AlAoAiri-iayf/tlil l i t i g a t i o n  
is p e n d i n g  in t h e  C a l i f o r n i a  S u p r e m e  C o u r t  w h e r e  it h a s  b e e n  on 
h o l d  for n e a r l y  t h r e e  ye a r s .  D e l a w a r e’s c o u r t s  h a v e  a l r e a d y  
.Litigated the A r d sn-Mavfair, c a s e  a n d  c o m e  to the c o n c l u s i o n  t h a t  
C a l i f o r n i a  w a s  a t t e m p t i n g  t o  d e n y  f u l l  f a i t h  a n d  c r e d i t  to the 
p u b l i c  a c t s  of a s i s t e r  state. U l t i m a t e l y ,  t h e  f e d e r a l  s u p r e m e  
c o u r t  w i l l  h a v e  to d e c i d e  v/h e t h e r  C a l i f o r n i a’s n o t i o n  of p s e u d o  
f o r e i g n  c o r p o r a t i o n s  is an  i d e a  w h o s e  t i m e  h a s  come. The 
j u d g m e n t  of the c o m m i s s i o n  w a s  'h t h e r e  a r e  no p s e u d o  f o r e i g n  
c o r p o r a t i o n  c o n c e p t s  in this b i l l . I n s t e a d ,  w e  .increased the
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r e p o r t i n g  ob.lig t i o n s  on f o r e i g n  c o r p o r a t i o n s  to k e e p  us i n f o r m e d  
of t h e  n a t u r e  of t h eir a c t i v i t i e s .  We  g r e a t l y  i n c r e a s e d  the
c i r c u m s t a n c e s  u n d e r  w h i c h  i t ' s  c l e a r  t h a t  t h e y  m u s t  seek a
c e r t i f i c a t e  to do b u s i n e s s  in the S t a t e  of A l a s k a .  B u t  y e  h a v e
n o t  a t t e m p t e d  to i n t e r f e r e  w i t h  t h e i r  i n t e r n a l  c o n t r o l  a n d
m a n a g e m e n t  su c h  a s  C a l i f o r n i a  h a s  done, b e c a u s e  v e  h a v e n ' t  d o n e  
it to our own p e o p l e .  W e  h a v e n ' t  s a i d  y o u  h a v e  to h a v e  a b o a r d  
v/ith o n e - y e a r  terms, t h a t  y o u  c a n ' t  c l a s s i f y  the board, t h a t  y o u  
h a v e  to h a v e  c u m u l a t i v e  v o t i n g .  Our d e f a u l t  m o d e  if y o u  d o n ' t  
s a y  is, y o u  do h a v e  one-yee ton u s ,  if y o u  do h a v e  c u m u l a t i v e  
v o t i n g  a n d  y o u  d o n ' t  h a v e  b s s i f i c a t i o n .  But v/e d i d n ' t
f e e l  t h a t  it w a s  n e c e s s a r y  to o l v e d  in t h a t  p o s i t i o n .  B u t
l a t e r  on in w h a t  m a y  be f i v e  'ears a s  y o u  see t h e  o u t c o m e
of t h e  A t d e n - M a y f a ir m a t t e r ,  a if y o u  d e c i d e  y o u  w a n t  to
a d o p t  c e r t a i n  s i m i l a r  rules, t I d  be a n  a p p r o p r i a t e  ti m e  to
do that. B u t  t h e r e  is n o t h i n g  n» nov; t h a t  c o n t a i n s  that.

B R O W N :  A t  l e a s t  s o m e  of t h e  m e m b e r s  of the c o m m i s s i o n  
t h i n k  the D e l a w a r e  v i e w  is g o i n g  to p r e v a i l  in the s t a t e  s u p r e m e  
cou r t ,  and t h a t ' s  o n e  of the r e a s o n s  w h y  t h e  p r o v i s i o n  is w r i t t e n  
t h a t  wa y .

R O D E Y :  T h a n k  you, Hr. Brown.

U E H L I N G :  T h i s  is a f o l l o w  u p  q u e s t i o n .  A n d  in j u s t  
s o r t  of r e a d i n g  t h r o u g h  t h i s  I g o t  t h e  f e e l i n g  w h a t  w o u l d  be t h e  
s i t u a t i o n  l i k e  if y o u  t o o k  a s t a t e  l i k e  D e l a w a r e  w h e r e  w e  h a d  a 
s i t u a t i o n  w h e r e  c o m p a n i e s  a r e  g o i n g  to  i n c o r p o r a t e  thv»: b e c a u s e  
i t 1-; a v e r y  p r o - m a n a g e m e n t  k i n d  of s i t u a t i o n ,  w h e r e  in C a l i f o r n i a  
i t ' s  v e r y  p r o - s h a r e h o l d e r ,  t h e  s h a r e h o l d e r  is a c o m p l e t e l y  
d i f f e r e n t  s i t u a t i o n ,  h o w  d o e s  A l a s k a  r a t e  on t h a t  s p e c t r u m ?  
W o u l d  t h e y  bo c o n s i d e r e d  a v e r y  p r o - m a n a g e m e n t  s i t u a t i o n ?

F E S S L E R :  No. T h e  d e f a u l t  p r o v i s i o n s ,  e v e r  s i n c e  I
l e a r n e d  to use the p e r s o n a l  c o m p u t e r ,  I've p i c k e d  u p  t h e  j a r g o n ,  
e x c u s e  me. T h e  p r o v i s i o n s  t h a t  a r e  in p l a c e  jf y o u  d o n ' t  say 
o t h e r w i s e  of the A l a s k a  s t a t u t e  today, b e c a u s e  i t ' s  a v e r s i o n  of 
t h e  e a r l y  '50's m o d e l  a c t  w o u l d  t o d a y  be c a l l e d  a p r o - s h a r e h o l d e r  
j u r i s d i c t i o n .  A n d  the p r o v i s i o n s  w h i c h  w o u l d  l o c k  i n t o  p l a c e  in  
t he a b s e n c e  of a g r e e m e n t  t h a t  t h e y  be o t h e r w i s e  u n d e r  t h i s  b i l l  
a r e  a l s o  p r o - s h a r e h o l d e r  p r o v i s i o n s .  B u t  so t h a t  A l a s k a  w o u l d  in 
the d e f a u l t  m o d e  l i n e  up l o o k i n g  v e r y  m u c h  m o r e  l i k e  C a l i f o r n i a  
th a n  D e l a w a r e .  B u t  it  w o u l d  bo p o s s i b l e  for p e o p l e  to m a k e  a n  
.intelligent a n d  .informed d e c i s i o n  to f o r m  a v ery, v e r y  m a n a g e m e n t  
o r i e n t e d ,  r e d u c e d  r o l e  for s h a r e h o l d e r  c o r p o r a t i o n ,  n o t  g o i n g  a s  
far as D e l a w a r e  h a s  gone. For i n s t a n c e ,  a g o o d  e x a m p l e  in 
D e l a w a r e .  it is p o s s i b l e  that the b o a r d  of d i r e c t o r s  w o u l d  h a v e  
the e x c l u s i v e  p o w e r  to a m e n d  the a r t i c l e s  a; d b y l a w s , a n d  the 
s h a r e h o l d e r s  c o u l d  b e  o u s t e d  f r o m  a n y  r o l e  \ z  all. T h a t  w o u l d  
n o t  be p o s s i b l e  in A l a s k a .  It i s n ' t  possil ...e u n d e r  c u r r e n t  l a w  
w i t h  r e g a r d  to the a r t i c l e s .  It w o u l d  n o t  be p o s s i b l e  w i t h
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r e g a r d  to t h e  b y l a w s  s h o u l d  t h e  l e g i s l a t u r e  e n a c t  t h i s  bill. So 
it c o n t i n u e s  to l e a v e  A l a s k a  l a w  w i t h  m o s t  o t h e r  w e s t e r n  
j u r i s d i c t i o n s  as  h a v i n g  a p r o - s h a r e h o l d e r  bias, b u t  n o t  g o i n g  
n e a r l y  as far a s  C a l i f o r n i a .

R O D E Y :  A r e  t h e r e  o t h e r  q u e s t i o n s  f r o m  m e m b e r s  -of the 
c o m m i t t e e ?  If t h e r e  a r e  . . .

F E S S L E R :  I ' l l  r e m a i n  in the room, Mr. C h a i r m a n ,  in c a s e  
a n y o n e  d o e s  h a v e  a n y  q u e s t i o n s  for me, b u t  t h e r e  a r e  o t h e r  
w i t n e s s e s  d e s i r i n g  to a p p e a r .

R O D E Y :  T h e  n e x t  w i t n e s s  is W i l l i s  K i r k p a t r i c k ,  the
d i r e c t o r  of the d i v i s i o n  of b a n k i n g  a n d  s e c u r i t i e s .

K I R K P A T R I C K :  Mr. C h a i r m a n  a n d  c o m m i t t e e  m e m b e r s .  M y  
n a m e  is W i l l i s  K i r k p a t r i c k .  I a m  d i r e c t o r  of b a n k i n g  a n d  
s e c u r i t i e s  for the S t a t e  of A l a s k a .  I'd f i r s t  l i k e  to say t h a t  w e  
h a v e  a p p r e c i a t e d  t h e  o p p o r t u n i t y  to j o i n  w i t h  t h e  c o m m i s s i o n  as a 
p a r t i c i p a n t  in d i s c u s s i o n  in t h e i r  w o r k .  I b e l i e v e  t h a t  a n y  of 
the c o n c e r n s  the s t a t e  h a s  h a d  as far as t h e  a d m i n i s t r a t i o n  of 
t h i s  n e w  code, t h e  c o m m i s s i o n  h a s  k n o w n  u p  f r o n t  a s  to w h a t  the 
p r o b l e m s  w e ' v e  had. O n e  of t h e  t h i n g s  I'd l i k e  to p o i n t  o u t  is 
t h a t  w h a t  I a m  e x c i t e d  a b o u t  in t h eir w o r k  is t h a t  in a p r e s e n t  
s i t u a t i o n  w h e r e  w e  h a v e  an o l d  O r e g o n  law, in a s i t u a t i o n  w h o r e  
v/e h a v e  v e r y  l i t tle, if any, s t a t e  c o m m o n  l a w  c o u r t  c a s e s  the 
a d m i n i s t r a t i o n  of t h e  p r o v i s i o n s  of t h e  A l a s k a  B u s i n e s s  
C o r p o r a t i o n s  C o d e  as it s t a n d s  t o day is s o m e w h a t  s u s p e c t  in s o m e  
of its l e g i s l a t i v e  i n t e n t .  A n d  to d e t e r m i n e  l e g i s l a t i v e  .intent, 
v/e go back, to O r e g o n  law, we  g o  b a c k  to O r e g o n  cases, w e  cjo b a c k  
to the s p a r s e  o f f i c i a l  c o m m e n t s  u n d e r  the m o d e l  code. W i t h  the 
p a s s a g e  of t h i s  b i ll, I t h i n k  t h a t  our w o r k  as far as  w o r k i n g  
w i t h  the c o r p o r a t i o n s  in m a i n t a i n i n g  t h e i r  f i l e s  is g o i n g  to be a 
w h o l e  lot. e a s i e r  b e c a u s e  of the o f f i c i a l  c o m m e n t s  a 3 o n e . 
E v e r y t h i n g  h a s  b e e n  a d d r e s s e d .  I w o u l d  s u g g e s t  t h a t  in 
c o n s i d e r i n g  the p a s s a g e  of t h i s  bill, t h a t  t h e y  m a k e  p a r t  of the 
r e c o r d  the o f f i c i a l  c o m m e n t s  a s  to the n e w  law. '.(’h e r e  is o n l y  
o n e  p a r t i c u l a r  a r e a  t h a t  I h a v e  a p r o b l e m  w i t h ,  a n d  t h a t  is in 
S e c t i o n  733 on p a g e  127, in t h e  f i l i n g  of f o r e i g n  c o r p o r a t i o n s  to 
do b u s i n e s s  in the S t a t e  of A l a s k a .  O n  l i n e  7, b e g i n n i n g  o n  l i n e  
7, it r e q u i r e s  t h a t  t o g e t h e r  w i t h  n c e r t i f i e d  c o p y  of its 
a r t i c l e s  of i n c o r p o r a t i o n  all a m e n d m e n t s  to the a r t i c l e s  . . .  In 
o t h e r  w o r d s ,  w h a t  t h e y  a r e  s a y i n g  h e r e  is t h a t  o n e  of the 
p r o v i s i o n s  for a f o r e i g n  c o r p o r a t i o n  to q u a l i f y  to do b u s i n e s s  in 
the L t a t e  of A l a s k a ,  is t h a t  it w o u l d  h a v e  to f i l e  its a r t i c l e s  
w i t h  the s t a t e  a n d  a n y  a m e n d m e n t s  I j  t h o s e  a r t i c l e s .  In a 
h e a r i n g  l a s t  s e s s i o n ,  v e  b r o u g h t  t h i s  up  a n d  I b e l i e v e ,  y o u ' d  
h a v e  to c h o c k  w i t h  the c o d e  r e v i s i o n  c o m m i s s i o n  on this, but I 
b e l i e v e  it w a s  a g r e e d  u p o n  t h a t  t h e y  w o u l d  r e c o n s i d e r  t h a t  
r e q u i r e m e n t  to f i l e  a r t i c l e s .  A t  the p r e s e n t  t i m e  a r t i c l e s  of 
f o r e i g n  c o r p o r a t i o n s  a r e  n o u  f i l e d  w i t h  the s t a t e .  W e  f i n d  t h a t
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s o m e  of our s i s t e r  states, t h o s e  t h a t  do h a v e  t h i s  p r o v i s i o n ,  a r e  
l o o k i n g  at d r o p p i n g  their, I t h i n k  the l a s t  o n e  w e ' v e  h e a r d  f r o m  
is Texas. N o w  I d o n ' t  b e l i e v e  t h a t  it is g o i n g  to c r e a t e  any
h a r d s h i p  to a n y b o d y  in the S t a t e  of A l a s k a  t h a t  w i s h e s  to f i n d
o u t  the s u b s t a n c e  of the a r t i c l e s  of a f o r e i g n  c o r p o r a t i o n .
F i r s t  of all, if t h e y  a r e  l o o k i n g  for the o f f i c e r s  a n d  d i r e c t o r s  
oi the f o r e i g n  c o r p o r a t i o n ,  we  can l o o k  a t  t h e  a p p l i c a t i o n  t h e y  
f i l e  w i t h  us g i v i n g  us  t h a t  p a r t i c u l a r  i n f o r m a t i o n .  If t h e y  do 
w a n t  a c o p y  of the a r t i c l e s  of i n c o r p o r a t i o n  or the a m e n d m e n t s  to 
the a r t i c l e s  of i n c o r p o r a t i o n  of a f o r e i g n  c o r p o r a t i o n ,  the p l a c e  
t h a t  w o u l d  h a v e  the m o s t  c u r r e n t  f i l i n g  w o u l d  be the s t a t e  of 
d o m i c i l e  so t h a t  t h e y  a r e  a v a i l a b l e .  W e  w o u l d  b e  m o r e  t h a n  h a p p y
to a s s i s t  a n y b o d y  t h a t  w a n t e d  t h a t  to f i n d  o u t  the p r o p e r
p r o c e d u r e s  to o b t a i n  t h o s e  r e c o r d s .  W i t h  m y  u n d e r s t a n d i n g  t h a t
t h i s  p r o v i s i o n ,  t h a t  the c o d e  r e v i s i o n  c o m m i s s i o n  h a d  no 
p a r t i c u l a r  p r o b l e m  w i t h  th a t  b e i n g  d r o p p e d ,  the f i s c a l  n o t e  t h a t  
I p r e p a r e d  w a s  z e r o e d  out. If t h i s  p r o v i s i o n  s t a y s  in, I am
g o i n g  to a s k  for a r e v i s i o n  of the f i s c a l  n o t e  b e c a u s e  one of the 
p r o b l e m s  v/e h a v e  n o w  is j u s t  f i l e  m a i n t e n a n c e .  T h e  b i g g e s t
p r o b l e m  in f i l e  m a i n t e n a n c e  is a m e n d m e n t s  to a r t i c l e s .  W c  
r e c e i v e  a g r e a t  n u m b e r  of a m e n d m e n t s  to a r t i c l e s  e v e r y  day, a n d  
o n e  of the t h i n g s  w e  h a v e  to dc is t h a t  w e  j u s t  d o n ' t  f i l e  the 
a m e n d m e n t s .  A  lot of t i m e s  w e  h a v e  to l o o k  b a c k  t h r o u g h  the
f i l e s  to s e e  w h a t  the p r i o r  a r t i c l e s  c o n t a i n  t o  sc? a m e n d m e n t s
a r e  c o n s i s t e n t .  If n o t h i n g  m o r e  t h a n  a r t i c l e  or d e r .  T h a t  is the 
o n l y  c o m m e n t  t h a t  I h a v e  as far as a n y  c h a n g e s  a r e  c o n c e r n e d ,  a n d  
I a m  s o r r y  I d o n ' t  h a v e  an a m e n d m e n t  p r e p a r e d ,  b u t  I w o u l d  be
m o s t  h a p p y  to. I w o u l d  r e p l a c e  t h a t  w o r d  w i t h  a c e r t i f i c a t e  of 
c o m p l i a n c e  e x e c u t e d  by the o f f i c e r  of d o m i c i l e ,  or t h e  o f f i c i a l  
of d o m i c i l e .  I a m  o p e n  to a n y  q u e s t i o n s .

R O D E Y : If I m i g h t  ask e i t h e r  C h a i r m a n  A b b o t t  or
P r o f e s s o r  F e s s l e r  t o  r e s p o n d .

A B B O T T :  Yos, Mr. C h a i r m a n .  W e  h a d  p r e v i o u s l y  a g r e e d
w i t h  Mr. K i r k p a t r i c k  t h a t  w e  w o u l d  m a k e  t h a t  c h a n g e .
U n f o r t u n a t e l y ,  c o n s i d e r a t i o n  of t h i s  m a t t e r  c a m e  u p  a f t e r  i.ho 
b i l l  w a s  p r i n t e d .  S o  it is the p o s i t i o n  of the c o m m i s s i o n  t h a t  
t h i s  r e q u i r e m e n t  s h o u l d  be d e l e t e d  w h e n  it w a s  b r o u g h t  to our 
a t t e n t i o n  t h a t  it w o u l d  s e r v e  no u s e f u l  p u r p o s e  a n d  w o u l d  i m p o s e  
an  a d d i t i o n a l  f i s c a l  b u r d e n  on the c o m m i s s i o n e r  of c o m m e r c e .  We  
a r e  in c o m p l e t e  agreement; t h a t  the p r o v i s i o n  s h o u l d  b e  d e l e t e d ,  
a n d  t h e r e  s h o u l d  be n o  r e q u i r e m e n t  to f i l e  f o r e i g n  a r t i c l e s  or 
a m e n d m e n t s .

R O D E Y :  T h a n k  you, C h a i r m a n  A b b o t t .  Mr. Brown.

B R O W N : O n  b e h a l f  of the c o m m i s s i o n ,  I a m  s u r e  t h e y
w o u l d  ag r e e ,  it w o u l d  be v e r y  n i c e  if P r o f e s s o r  F e s s l e r  w e r e  
i n v o l v e d  in s t r u c t u r i n g  the a m e n d m e n t  that- t h e  c o m m i t t e e  m i g h t  be 
i n t e r e s t e d  . . .



RO D E Y :  T h a t ' s  a v e r y  g o o d  s u g g e s t i o n ,  Mr. Brown.
P r o f e s s o r ,  w o u l d  it be p o s s i b l e  for y o u  to p r e p a r e  t h a t  
a m e n d m e n t ?

F E S S L E R :  C e r t a i n l y .

R O D S Y :  Mr. K i r k p a t r i c k ,  c o n t i n u e .

K I R K P A T R I C K :  O n e  o t h e r  i t e m  t h a t  m y  n o t e s  shew. On 
p a g e  138 a n d  139, on l i n e  20 of p a g e  138 it r e f e r s  to the
m i s d e m e a n o r ,  a n d  m y  s t a f f  sa y s  t h a t  it s h o u l d  be e i t h e r  a r a t e d  
m i s d e m e a n o r  A  or B to be c o n s i s t e n t  w i t h  T i t l e  9. A n d  t h e  s a m e  
w i t h  l i n e  9 on p a g e  139. T h a t  a l s o  r e l a t e s  to a m i s d e m e a n o r .

R O D E Y :  If I mi.gut a d d r e s s  C h a i r m a n  A b b o t t  or P r o f e s s o r
F e s s l e r ,  a r e  v/e in  t h a t  c a s e  t a l k i n g  a b o u t  a C l a s s  A
m i s d e m e a n o r ?

A B B O T T :  T h a t ' s  our u n d e r s t a n d i n g ,  Mr. C h a i r m a n .  Yes.

R O D E Y :  If a g a i n  I c o u l d  r e q u e s t  you, P r o f e s s o r  F e s s l e r ,  
to  p r e p a r e  t h e  a p p r o p r i a t e  a m e n d m e n t  b a s e d  on c u r r e n t  A l a s k a  
c r i m i n a l  law.

F E S S L E R :  T h e  q u e s t i o n  h a s  b e e n  asked, h a s  b e e n
p r e p a r e d ,  is o n e  of tho a m e n d m e n t s  t h a t  C h a i r m a n  A b b o t t  w a s  
r e f e r r i n g  to is b e i n g  t r a n s m i t t e d  . , .

R O D E Y :  T h a n k s ,  P r o f e s s o r .  O b v i o u s l y  v/e c a n ' t  take a n y  
o f f i c i a l  a c t i o n  h e re. If t h e r e  a r c  a n y  q u e s t i o n s ,  w e ' l l  ha v e  
t h i s  p r e p a r e d  a n d  d e l i v e r e d  to c o m m i t t e e s  o n  b o t h  s i d e s  for t h e i r  
c o n s i d e r a t i o n  a n d  S e n a t o r  Ilulcahy a n d  m y s e l f  w i l l  e x p l a i n  i t  on 
our s i d e  a n d  . . .

C O W D E R Y :  C o u l d  I, I w a s  w o n d e r i n g  w h a t  f i n a n c i a l  b u r d e n  
w o u l d  t h is, if v/e a d o p t  t h i s  to  t h e  e x i s t i n g  c o r p o r a t i o n  for the 
state, w o u l d  it b e  to c o n f o r m ,  is t h e r e  a n y  g r a n d f a t h e r i n g  
s i t u a t i o n s  . . .

K I R K P A T R I C K :  If I u n d e r s t a n d  y o u r  q u e s t i o n ,  Mr.
C h a i r m a n ,  a s  to  w h a t  t h i s  is g o i n g  to do to e x i s t i n g  
c o r p o r a t i o n s .  I t h i n k  the l a s t  t w o  s e c t i o n s  o f  the b i l l  p r e t t y

#•
iev/ c o r p o r a t i o n  t h a t  is c o m i n g  on b o a r d .  I d o n ' t  t h i n k  k’uc . c  
/ill be an f i n a n c i a l ,  I t h i n k  the p r o b l e m  is go i.ng t o  be 
ia sic.illy on the s t a t e ' s  s i d e  a s  far a s  g e t t i n g  the i n f o r m a t i o n  
:>ut a n d  y e t t i n g  t h e  t r a n s i t i o n  g o i n g .  I d o n ' t  e n v i s i o n  any
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e c o n o m i c  p r o b l e m  on  t h e  
c o r r e s p o n d e n c e  f e e s ,  b u t  
p r o b l e m .

c o r p o r a t i o n  

. » * I d m
I 

11
am
see

w o n d e r i n g  
it ai

a b o u t  
a m a j o r

R O D E Y :  I j u s t  m i g h t
V7ritten to r e d u c e  l e g a l  feei 
c e r t a i n t y  in t h e r e  so t h a t  a 
u n d e r s t a n d i n g  of t h e  l a w  j u s t  
to c o n s u l t  a l a w y e r .  So I 
r e d u c t i o n  of a t t o r n e y ' s  fees. 
Mr. K i r k p a t r i c k ?  If n o ne, t h a n k  
do h a v e  f l o o r  c e s s i o n  n o w  a t  
1 1 : 0 0  o ' c l o c k  o n  M o n d a y s ,  a s  
l e g i s l a t o r s .  W o u l d  y o u  l i k e  m e

a d d  t h a t  t h e  p r o p o s e d  d r a f t  w a s  
by p u t t i n g  a g r e a t  e l e m e n t  of 

l a y m a n  w o u l d  h a v e  a m u c h  g r e a t e r  
by r e a d i n g  t h e  l a w  w i t h o u t  h a v i n g  
thir. k t h e r e  w i l l  be a c t u a l l y  a 
A r e  t h e r e  a n y  o t h e r  q u e s t i o n s  for 
y o u  v e r y  m u c h  Mr. K i r k p a t r i c k .  W e  

1 0:00 a.m. W e  d o n ' t  g o  in u n t i l  
a c o n v e n i e n c e  to t h e  Z m c h o r a g e  
to s t a y ?

A B B O T T :  Mr. C h a i r m a n ,  if I m i g h t ,  t h e r e  a r e  o n l y  two 
o t h e r  p e o p l e  t h a t  i n t e n d  to o f f e r  b r i e f  t e s t i m o n y .  T h a t ' s  L i z  
J o h n s t o n  a n d  Irv B e r t r a m .

R O D E Y :  In c o n s u l t a t i o n  w i t h  H o u s e  c h a i r m a n ,  I w i l l  s t a y  
h e r e  if S e n a t o r  M u l c a h y  is a g r e e a b l e  a n d  l i s t e n  to the c o m m e n t s  
of E l i z a b e t h  J o h n s t o n  a n d  Irv B e r t r a m  a n d  t h e n  r e p o r t  to you, 
sir. T h a n k  you, g e n t l e m e n .  N e xt, I'd l i k e  to c a l l  E l i z a b e t h

I t ' s  a l w a y s  d i s c o n c e r t i n g  to beJohnston.
e v e r y b o d y  l e a v i n g .  But, S e n a t o r  M u l c a h y  a n d  I w i l l  
a n y  a b s e n c e  of n u m b e r s .  You h a v e  t h e  fl o o r ,  m u c a m .

t e s t i f y i n g  and h a v e  
m a k e  u p  for

a 1 jeth J o h n s  ton. 1 1 m  
T o d a y  I a m  
of N a t i v e s

J O H N S T O N :  G e n t l e m e n .  My n a m e  is Elis 
g e n e r a l  c o u n s e l  to B r i s t o l  B a y  N a t i v e  C o r p o r a t i o n ,  
h e r e  s p e a k i n g  on b e h a l f  of the A l a s k a  F e d e r a t i o n  
c o n c e r n i n g  t h e  b i l l  on the r e v i s i o n  of t h e  c o r p o r a t e  s t a t u t e s ,  
t h e  p r o f i t  c o r p o r a t e  s t a t u t e s .  You w i l l  be  d e l i g h t e d  to  k n o w  m y  
c o m m e r t s  w i l l  b e  b r i e f .  T h i s  is b e c a u s e  v/e h a v e  h a d  e x t e n s i v e  
o p p o r t u n i t y  to p r e s e n t  our c o n c e r n s  b e f o r e  t h e  c o d e  r e v i s i o n  
c o m m i s s i o n .  l y  w a y  of b a c k g r o u n d ,  I c a n  toll y o u  t h a t  in the 
s u m m e r  o f  1982, t h e  A l a s k a  F e d e r a t i o n  of N a t i v e s  c r e a t e d  a 
s u b c o m m i t t e e .  A n d  t h e  m e m b e r  of t h e  s u b c o m m i t t e e  h a d  b o t h  
r e g i o n a l  a n d  v i l l a g e  c o r p o r a l s o n  b a c k g r o u n d s ,  a n d  the c o m m i t t e e  
w a s  c r e a t e d  to r e v i e w  a n d  t e s t i f y  o n  t h e  p r o p o s e d  r e v i s i o n .  W e  
m e t  w i t h  the c o d e  r e v i s i o n  c o m m i s s i o n  on t h r e e  s e p a r a t e  o c c a s i o n s  
a n d  m a d e  e x t e n s i v e  c o m m e n t s .  B a s e d  on  t h e  r e c e p t i v i t y  of the 
c o m m i s s i o n  to o u r  c o m m e n t s ,  a n d  t h e  w a y  t h e y  w e r e  a b l e  to m o a t  
our c o n c e r n s ,  in A p r i l  of .1983 J a n i e  Lo a s k ,  w h o  is the p r e s i d e n t  
of t h e  f e d e r a t i o n ,  w r o t e  .n s u p p o r t  of the p r o p o s e d  /revision. 
A n d  s h e  c o m m e n t e d  c p s c i r i c a l l y  on t h e  q u a l i t y  of the n e w  
.legislative s c h e m e ,  on t h e  t e c h n i c a l  c o m m e n t a r y  w h i c h  h a s  a l r e a d y  
b e e n  b r o u g h t  up b y  s o m e  of t h e  o t h e r  p e o p l e .  B u t  the fa c t  t h e r e  
t h e r e  is t e c h n i c a l  c o m m e n t a r y  to Iv.cl' u p  the n o w  c o d e  w h i c h  
s h o u l d  h e l p  a l l  of us in the a b s e n c e  of c o u r t  c a s e s  to u n d e r s t a n d  
the- l e g i s l a t i v e  h i s t o r y .  T h e  f a c t  t here t h e r e  is th i s  k i n d  of
backup; f e e l  w i l l  m e a n  it w i l l  r e d u c e  t h e  l e g a l  e x p e n s e s  for
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th e  N a t i v e  c o r p o r a t i o n s » vie a l s o  a r t i c u l a t e d ,  c o m m e n t e d  on the 
f i n a n c e  s e c t i o n ,  t h a t  it w a s  a n  i m p o r t a n t  r e f o r m .  U n l i k e  
P r o f e s s o r  F e s s l e r  I c a n  r e a d  n u m b e r s ,  a n d  I s t i l l  feel t h a t  it is 
a s i g n i f i c a n t  a c c o m p l i s h m e n t .  I w a s  f o r c e d  to. Go f i n a l l y  the 
o n l y  f i n a l  c o m m e n t  is t h a t  t h i s  is a b i l l  w h i c h  d o e s  s t r e n g t h e n  
the r i g h t s  of s h a r e h o l d e r s  a n d  do e s  s t r e n g t h e n  t h e  r e q u i r e m e n t s  
of p e r i o d i c  r e p o r t i n g  b y  c o r p o r a t i o n s  to t h e i r  s h a r e h o l d e r s .  It 
is a p r o - s h a r e h o l d e r  d o c u m e n t ,  a n d  t h e  f e d e r a t i o n  s u p p o r t s  the 
r e v i s i o n .

R O D E Y :  S e n a t o r  M u l c a h y ,  do y o u  h a v e  a n y  q u e s t i o n s  for 
M i s s  J o h n s t o n ?  T h a n k  you, a p p r e c i a t e  y o u r  c o m i n g .  Ne;:t I ’d l i k e  
to c a l l  Irv B e r t r a m .

B E R T R A M :  I ' m  Irv B e r t r a m ,  a n d  I a m  a s s i s t a n t  c o u n s e l  to 
A l a s k a  A i r l i n e s .  V7e h a v e  l o o k e d  at the b i l l  a n d  d i s c u s s e d  it w i t h  
th e  c o m m i s s i o n  to r a i s e  so m e  of the c o n c e r n s  w e  have. Our b y l a w s  
a n d  a r t i c l e s  g o  bac!: to 1 9 38, a t  l e a s t  t h e  a r t i c l e s  do. The 
b y l a w s  h a v e  b e e n  c h a n g e d  cn n u m e r o u s  o c c a s i o n s .  A n d  v/e did h a v e  
s o m e  c o n c e r n s ,  b u t  v/e f o u n d  t h a t  the c o m m i s s i o n  h a s  m a d e  some 
c h a n g e s  t h a t  v i l l  a s s i s t  v»s in  g o i n g  f o r w a r d .  W e  t h i n k  t h a t  the 
b i l l  is v e r y  w e l l  d r a f t e d  a n d  v e r y  g o o d  a n d  w i l l  be of b e n e f i t  to 
the s t a t e  as w e l l  as b e i n g  h e l p f u l  to us.. In m y  c u r r e n t  p o s i t i o n  
a s  h o u s e  c o u n s e l ,  I h a v e  a n  o p p o r t u n i t y  to a d v i s e  m a n a g e m e n t  or 
a n s w e r  q u e s t i o n s  a b o u t  A l a s k a  law. I h a v e  p r a c t i c e d  in A l a s k a  
for a n u m b e r  of y e a r s  b e f o r e  j o i n i n g  t h e  a i r l i n e s ,  a n d  y o u  d o n ' t  
f e e l  so f o o l i s h  w h e n  y o u  h a v e  s o m e t h i n g  l a y e d  o u t  in f r o n t  of you 
in  t h e  law. Y o u  c a n  l o o k  at i t  a n d  say, w e l l ,  t h i s  is h o w  it's 
d o ne. C u r r e n t l y  A l a s k a  lav/ on c o r p o r a t i o n s  h a s  a n u m b e r  of a r e a s  
w h e r e  s i m p l y  t h e r e  i n  n o  law. A n d  so  y o u  r e a l l y  h a v e  to say, 
gee, I d o n ' t  know, m a y b e  v/e c a n  do it a n d  m a y b e  v/e can't. I t ' s  , 
. . y o u ' r e  n o t  s u r e  h o w  to do s o m e t h i n g .  B u t  I t h i n k  the bill 
a n s w e r s  that. It d o e s  p r o v i d e  a v e r y  w e l l  l a y e d  out r o a d  map, so 
to speak, w h i c h  I t h i n k  w i l l  be v e r y  h e l p f u l  n o t  o n l y  to l a r g e  
c o r p o r a t i o n s  s u c h  a s  o u r s e l v e s ,  b u t  I a l s o  b e l i e v e  t h i s  w i l l  be 
h e l p f u l  to t h e  s m a l l  m o m  a n d  p o p  o p e r a t i o n s .  T h e r e  is t h a t  o.l d 
t r i t e  s a y i n g  t h a t  i g n o r a n c e  of the l a w  is n o  e x c u s e .  How e v e r ,  
w h e n  the .law is a b o d y  of c o m m o n  lav/ w i t h  v e r y  f e w  s t a t u t o r y  
r e f e r e n c e s ,  it m a k e s  it f a i r l y  d i f f i c u l t  t o  k n o w  w h a t ' s  g o i n g  
on. On  t h e  o t h e r  h a n d ,  o n c e  t h i n g s  h a v e  b e e n  l a y e d  o u t  in a 
f a i r l y  s u c c i n c t  f o r m  t h a t  can b e  f o l l o w e d ,  i t ' s  tr u e  a l a w y e r  may 
s t i l l  b e  r e q u i r e d  a n d  s h o u l d  be  used. B u t  I t h i n k  m o s t  p e o p l e  
w i l l  h a v e  a b e t t e r  u n d e r s t a n d i n g  of w h a t  c o r p o r a t e  g o v e r n e s s  
s h o u l d  be o n c e  they h a v e  t h i s  b o d y  of l a w  in f r o n t  of them. So 
v/e t h i n k  it w o u l d  be  g o o d  for the state. A l a s k a  A i r l i n e s  w i l l  
h a v e  to m a k e  o n e  c h a n g e  in i t s  b y l a w s  as a r e s u l t  of this. It 
d o e s n ' t  a d d r e s s  e v e r y t h i n g  w e  w a n t e d .  But o n  the o t h e r  hand, v/e 
t h i n k  on t h e  w h o l e  if is v e r y  g o o d  a n d  v/e do s u p p o r t  it arid w o u l d  
r e c o m m e n d  it. T h a n k  you.

R O B E Y :  T h a n k  y o u  v e r y  m u ch, Mr. B e r t r a m .  S e n a t o r
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M u l c a h y ,  do y o u  h a v e  a n y  q u e s t i o n s ?  I a n  a w a r e  of the . . . .i.f 
t h e r e  a r e  no o t h e r  c o m m e n t s ,  Mr. Brown.

B R O W N :  O n e  c o m m e n t ,  Mr. C h a i r m a n .  T h e r e  h a v e  b e e n  m u c h  
c o m m e n t  a b o u t  the c o m m e n t s ,  a n d  the p e o p l e  w h o  are s u p p o r t i n g  the 
bill w h o  a r e  n o w  p a r t  of t h e  commission,, a r e  f i n d i n g  t h a t  the 
c o m m e n t s  a r e  v e r y  i m p o r t a n t .  I w o u l d  h o p e  a n  a d m i s s i o n  to the 
m e m b e r s  of t h e  S e n a t e  a n d  t h e  H o u s e  in t h e  e v e n t  t h i s  b i l l  is 
c o n s i d e r e d ,  t h a t  a n  a c t i o n  b e  t aken s i m i l a r  t o  w h a t  w a s  t a k e n  
w h e n  t h e  c r i m i n a l  c o d e  r e v i s i o n  w a s  p a s s e d .  A n d  t h a t  is t h e r e  be 
s p e c i f i c a l l y  a n  a f f i r m a t i v e  v o t e  on t h e  f l o o r  of e a c h  h o u s e  
a p p r o v i n g  the c o m m e n t s  or the c o m m e n t s  as  y o u  m a y  h a v e  a m e n d e d  in 
c o n c e r t  w i t h  t h e  c o m m i s s i o n  to m a k e  a c l e a r  a n d  u n a m b i g u o u s  
l e g i s l a t i v e  h i s t o r y .  T o  r e a l l y  m a k e  s u r e  t h o s e  are a v a i l a b l e  and 
t h a t  t h e y  a r e  i m p o r t a n t  l e g i s l a t i v e  h i s t o r y ,  s i n c e  t h e y  w i l l  be 
r e l i e d  on by p e o p l e  in t h e  p r i v a t e  se c t o r  as 'well as s c h o l a r s .

R O D E Y :  T h a n k  y o u ,  Mr. Br o w n .  T h a t ’s a v e r y  g o o d
s u g g e s t i o n .  O b v i o u s l y  i t ’s w i s e .  I t ’s an a r e a  of lav? w e  d o n ’t 
k n o w  m u c h  a b o u t  i n  t e r m s  of i m p o r t a n c e ,  a n d  w h e t h e r  a s e p a r a t e  
v o t e  on t h a t  r e a l l y  m e a n s  m u c h  or not.

B R O W N :  T a k e  it f r o m  A l a s k a ' s  o n l y  p u b l i s h e d  l e g a l
h i s t o r i a n .

R O D E Y :  A n d  a d i s t i n g u i s h e d  m e m b e r  of the F a i r b a n k s
bar. I t h i n k  it is a w i s e  s u g g e s t i o n  to i n c o r p o r a t e  in t h e  
j o u r n a l  a n d  to v o t e  s e p a r a t e l y  a n d  a f f i r m a t i v e l y  on the 
c o m m e n t a r y .  I t h i n k  it is a g o o d  a n d  d e s i r a b l e  m e t h o d  of 
a n n o t a t i n g  A l a s k a  laws. It is c e r t a i n l y  p r e f e r a b l e  to a l l o w i n g  
M i o h i e  C o m p a n y  to do it b a c k  east. If t h e r e  a r e  no o t h e r  
c o m m e n t s ,  the c o m m i t t e e  m e e t i n g  is a d j o u r n e d .
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TO: R e p r e s e n t a t i v e  J o h n  C o w d e r y ,  C h a i r m a n
H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e

FROM: D i c k  Regan, R e s e a r c h  D i r e c t o r
A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n  ' P

DATE: F e b r u a r y  3, 1984

RE: A m e n d m e n t s  to HB 3 4 3 / S B  246 on
for p r o f i t  c o r p o r a t i o n s

The s u b c o m m i t t e e  a p p o i n t e d  by the 7 iska F e d e r a t i o n  of 
N a t i v e s  to w o r k  on the c o r p o r a t i o n s  bi l l  has p r o p o s e d  t h e s e  
c h a n g e s  in the p r o p o s e d  a m e n d m e n t s  I t r a n s m i t t e d  to y o u  on 
•anuary 31, 1984: T h o s e  m e m b e r s  of the c o d e  r e v i s i o n  c o m m i s s i o n  
t h a t  c o u l d  be p o l l e d  by t e l e p h o n e  h a v e  a g r e e d  t h a t  the c h a n g e s  
a r e  a c c e p t a b l e .

(1) C H A N G  Ej:

Page 12, li n e  27-29: In the p r e v i o u s l y  p r o p o s e d
a m e n d m e n t  c h a n g e  " J a n u a r y  1, 1 9 83" to " M a r c h  24, 1982".

E X P L A N A T I O N : A  r e l a t i v e l y  r e c e n t  d a t e  is n e e d e d ,  but 
the s p e c i f i c  date c h o s e n  is n o t  of i m p o r t a n c e .  T h e  d a t e  of f i r s t  
i n t r o d u c t i o n  of the A l a s k a  C o r p o r a t i o n s  C o d e  as a b i l l  in the 
l e g i s l a t u r e  is a date u s e d  e l s e w h e r e  in the bill. U s i n g  it h e r e  
is s i m p l y  to a v o i d  u s i n g  m a n y  d i f f e r e n t  d a t e s  in the bill.

(2) C I I M G S :

Page 56, f o l l o w i n g  l i n e  28: In the p r e v i o u s l y  p r o p o s e d  
a m e n d m e n t ,  c h a n g e  " J a n u a r y  1, 1 9 7 1 "  to " M a r c h  24, 198 2 " .

E X P L A N A T I O N : T h e  b i l l  p r o v i d e s  th a t  s t a g g e r e d  t e r m s  of 
d i r e c t o r s  m u s t  be p r o v i d e d  for in the a r t i c l e s  of i n c o r p o r a t i o n .  
T h e  e f f e c t  of the c h a n g e  is th a t  a p r o v i s i o n  in a c o r p o r a t i o n ' s  
by l a w s  p r o v i d i n g  for s t a g g e r e d  t e r m s  of its d i r e c t o r s  w o u l d  be 
v a l i d  if the p r o v i s i o n  w a s  in the b y l a w s  b e f o r e  a r e c e n t
d a t e — the date of f i r s t  i n t r o d u c t i o n  of the A l a s k a  C o r p o r a t i o n s  
C o d e  bi l l  in the l e g i s l a t u r e ,  M a r c h  24, 1982.

In o t h e r  words, the a m e n d m e n t  w o u l d  m a k e  th i s  p r o v i s i o n
of the bill p r o s p e c t i v e ,  k e e p i n g  in e f f e c t  v a l i d  b y l a w s  on
s t a g g e r e d  terms; h o w e v e r ,  no c o r p o r a t i o n  w o u l d  be a b l e  to 
h u r r i e d l y  e n a c t  b y l a w s  now, s i m p l y  in a n t i c i p a t i o n  of p a s s a g e  of 
t h i s  bill.



(3) C H A N G E :

Page 149, l i n e  12, f o l l o w i n g  the p e r i o d :  In the
p r e v i o u s l y  p r o p o s e d  a m e n d m e n t ,  f o l l o w i n g  " s e c t i o n "  i n s e r t  "prior 
to D e c e m b e r  19, 1 9 9 1 , " .

E X P L A N A T I O N : T h e  a m e n d m e n t  as p r e v i o u s l y  p r o p o s e d  w a s  
o v e r b r o a d .  Its o n l y  p u r p o s e  w a s  to c o n f o r m  to a r e q u i r e m e n t  of 
S e c t i o n  30 of the A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  Act, a c o p y  of
w h i c h  is a t t a c h e d .  T h e  r e a s o n  for the c h a n g e  w i l l  be c l e a r  b y
r e f e r e r c e  to the a t t a c h e d  S e c t i o n  30 of ANCSA.

R e t y p e d  w i t h  t h e s e  t h r e e  c h a n g e s ,  the p r o p o s e d
a m e n d m e n t s  are a t t a c h e d .

An i d e n t i c a l  te x t  to t h e  f o r e g o i n g  w i t h  the sa m e  
a t t a c h m e n t s  w a s  s e n t  to S e n a t o r  El i a s o n ,  c h a i r m a n  of the S e n a t e  
L a b o r  a n d  C o m m e r c e  C o m m i t t e e .  A  heairaing w a s  h e l d  by  S e n a t e  L a b o r  
a n d  C o m m e r c e  on t h e  bi l l  F e b r u a r y  2, 1984, a n d  the r e v i s e d  
a m e n d m e n t s  w e r e  a d o p t e d  in the f o r m  a t t a c h e d  to the m e m o r a n d u m .

The c o m m i t t e e  v o t e d  t h e  b i l l  out as a c o m m i t t e e  
s u b s t i t u t e  and a d o p t e d  a s t a t e m e n t  of i n t e n t  c o n t a i n i n g  the tv/o 
s m a l l  c h a n g e s  in the c o m m e n t a r y  o n  the bill, as p r e v i o u s l y  
p r o v i d e d  you. T h e  s t a t e m e n t  of i n t e n t  is al s o  a t t a c h e d  as it w a s  
a d o p t e d  in the S e n a t e  c o m m i t t e e .

P l e a s e  n o t e  th a t  the a t t a c h e d  a m e n d m e n t s  a r e  a r e t y p i n g  
of t h e  a m e n d m e n t s  p r e v i o u s l y  p r o v i d e d  you, w i t h  the c h a n g e s  
e x p l a i n e d  ir. this F e b r u a r y  3 m e m o r a n d u m .

D R : c h w
A t t a c h m e n t s
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A M E N D M E N T

O f f e r e d  i n  t h e  H O U S E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E  B Y :

TO: HB  343

P a g e  12, line 27-29:

D e l e t e  a l l  m a t e r i a l  a n d  insert:

"(3) ^f i n c o r p o r a t i o n  is a f t e r  M a r c h  24, 1982, the 

a d d r e s s  of it i n i t i a l  r e g i s t e r e d  o f f i c e  and the n a m e  of its 

i n i t i a l  r e g i s t e r e d  a g e n t ; "

P a g e  12, line 29:

D e l e t e  "at th a t  a d d r e s s "

P a g e  16, line 5:

D e l e t e  " A S  1 0 . 0 6 . 8 7 3 "  a n d  i n s e r t  " A S  1 0 . 0 6 . 8 7 0 "

P a g e  56, f o l l o w i n g  li n e  28:

I nsert:

"(c) a p r o v i s i o n  in the b y l a w s  of a c o r p o r a t i o n  w h i c h ,  w e r e  

it a p r o v i s i o n  o f  the a r t i c l e s  of i n c o r p o r a t i o n ,  w o u l d  a c c o r d  

w i t h  (a) of this s e c t i o n  s h a l l  be v a l i d  p r o v i d e d  t h a t  it w a s  

a d o p t e d  p r i o r  to M a r c h  24, 1982."

P a g e  127, l i n e s  7-9:

D e l e t e  " t o g e t h e r  w i t h  a v e r i f i e d  c o p y  of its a r t i c l e s  of 

i n c o r p o r a t i o n  and a l l  a m e n d m e n t s  to  the a r t i c l e s , "

P a g e  138, l i n e  28:

I n s e r t  "C l a s s  A "  b e f o r e  " m i s d e m e a n o r "

P a g e  139, line 9:

I n s e r t  "Class A "  b e f o r e  " m i s d e m e a n o r "



D e l e t e  ", e x c e p t  a v i l l a g e  c o r p o r a t i o n  t h a t  m a y  b e  i n c o r p o r a t e d  

u n d e r  e i t h e r  th i s  c h a p t e r  or  A S  1 0 . 2 0 , "

P a g e  148, l i n e  8:

D e l e t e  " a p p r o v e d  b y  t h e  U n i t e d  S t a t e s  S e c r e t a r y  o f  t h e  I n t e r i o r "

P a g e  148, li n e  18:

D e l e t e  ", 7 ( i ) ,"

P a g e  148, l i n e s  25-26:

D e l e t e  "may n o t  be  c o n s i d e r e d  to be  a d i s t r i b u t i o n  in p a r t i a l  

l i q u i d a t i o n "  and i n s e r t  "is n o t  a ' d i s t r i b u t i o n  to its s h a r e h o l d e r s '  

as d e f i n e d  by  AS 1 0 . 0 6 . 9 9 0 ( 1 7 ) "

P a g e  149, line 12, f o l l o w i n g  t h e  p e r i o d :

I n s e r t  " N o t w i t h s t a n d i n g  t h e  p r o v i s i o n s  of AS 1 0 . 2 6 . 5 7 4 —  

1 0 . 0 6 . 5 8 6 ,  a p l a n  of  m e r g e r ,  c o n s o l i d a t i o n ,  or e x c h a n g e  q u a l i f i e d  

u n d e r  t h i s  s e c t i o n  p r i o r  to  D e c e m b e r  19, 1991, s h a l l  n o t  i n c l u d e  

the r i g h t  of s h a r e h o l d e r s  to d i s s e n t . "

P a g e  149, li n e  15:

D e l e t e  "that is r e q u i r e d  by  t h e  l a n g u a g e  of t h a t  Act"

P a g e  161, li n e  13:

D e l e t e  "July 1, 1983" a n d  i n s e r t  " J u l y  1, 1984"

Page 147, lines 28-29:

-2-
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§ 26 A l a s k a  S t a t u t e s

SAVING CLAUSE

§ 30

Sec. 26. To the extent tha t there is n conflict between any provision 
of this Act and any other Federal laws applicable to Alaska, the provi­
sions of this Act shall govern.

SEPAP.Ati lL ITY

Sec. 27. If any provision of this Act or the applicability thereof is 
held invalid the remainder of this Act shall, not be affected thereby.

• TEMPORARY EXEMPTION FROM CERTAIN SECURITIES LAWS

Sf.c. 28. Any corporation organized pursuant to this Act shall be 
exempt from the provisions of the Investment Company Act of 1940 (54 
Stat. 789), the Securities Act of 1933 (48 Stat. 74), and the Securities 
Exchange Act of 1934 (48 Stat. 881), as amendeu, through December 
31,1991. Nothing in this section, however, shall be construed to mean 
th a t any such corporation shall or shall not, after such date, be subject 
to the provisions of such Acts. Any such corporation which, but for this 
section, would be subject to the provisions of the Securities Exchange 
Act of 1934 shall transm it to its stockholders each year a report con­
taining substantially all the information required to be included in an 
annual report to stockholders by a corporation which is subject to the 
provisions of such Act. (Added January  219 /6 , P.L. 94-204 §§ 3,18, 89 
Stat. 1147, 1156)

RELATION TO OTHER PROGRAMS

Sec. 29. (a) The payments and grants authorized under this Act 
constitute compensation for the extinguishment of claims to land, and 
shall not be deemed to substitute for any governmental programs 
otherwise available to the N ative people of Alaska as citizens of the 
United States and the S tate of Alaska.

(b) Notwithstanding section 5(a) and uny other provision of the Food 
Stamp Act of 1964 (78 Stat. 703), as amended, in determining the 
eligibility of any household to participate in the food stamp program, 
any compensation, remuneration, revenue, or other benefit received by 
any member of such household under the Settlement Act shall be 
disregarded. (Added January  2 1976, P.L. 94-204 § 4, 89 Stat. 1147)

MERGER OF NATIVE COUl’OKATtONS

Sec. 30. (a) Notwithstanding any provision of this Act, any corpora­
tion created pursuant to section 7(d>, 8(a), .'4(h)(2), or 14(h)(3) within 
any of the twelve regions of Alaska, as established by section 7(a), may, 
a t any time, merge or consolidate, pursuant to the applicable provi-
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§ 30 A l a s k a  N a t iv e  C l a im s  S e t t l e m e n t  A c t § 30

sions of the laws of the S tate of Alaska, with any other of such corpora­
tion or corporations created within or for the same region. Any corpora­
tions resulting from mergers or consolidations further may merge or 
consolidate with other such merged o; consolidated corporations within 
the same region or w ith other of the corporations created in said region 
pursuant to section 7(d), 8(a), 14(h)(2), or 14(h)(3).

(b) Such mergers or consolidations shall be on such term s and condi­
tions as are approved by vote of the shareholders of the corporations 
participating therein, including, where appropriate, term s providing 
for the issuance of additional shares of Regional Corporation stock to 
persons already owning such stock, and may take place pursuant to 
votes of shareholders held either before or after the enactment of this 
section: Provided, T hat the rights accorded under Alaska haw to 
dissenting shareholders in n merger or consolidation may not be exer­
cised in any merger or consolidation pursuant to this Act effected prior 
to December 19, 1991. Upon the effectiveness of any such mergers or 
consolidations the corporations resulting therefrom and the share­
holders thereof shall succeed and be entitled to all the rights, privi­
leges, and benefits of this Act, including but not limited to the receipt 
of lands and moneys and exemptions from various forms of Federal, 
State, and lo;.il taxation, and shall be subject to all the restrictions and 
obligations of this Act as are applicable to the corporations and share­
holders which and who participated in 'aid mergers or consolidations 
or as would have been applicable if the m e r g e r s  or consolidations and 
transfers of rights and titles thereto had not taken place: Provided, 
That, where a Village Corporation organized pursuant to section 19(b) 
of this Act. merges or consolidates with the Regional Corporation of the 
region in which such village is located or with another Village Corpora­
tion of tha t region, no provision of such im r g e r  or consolidation shall 
be construed as increasing or otherwise changing regional enrollments 
for purposes of distribution of the Alaska Native Fund; land selection 
eligibility; or revenue sharing pursuant to sections 6(c), 7(m), 12(b), 
14(h)(8), and 7(i) of this Act.

(c) Notwithstanding the provisions of section 7 (j) or (m), in any 
merger or consolidation in which the class of stockholders of a Regional 
Corporation who are not residents of any of the villages in the region 
are entitled under Alaska law to vote as a class, the terms of the merger 
or consolidation may provide for the alteration or elimination of the 
right of said class to receive dividends pursuant to said section 7 (j) or 
(m). In the event th a t such dividend right is not expressly altered or 
eliminated by the term s of the m erger or consolidation, such class of 
stockholders shall continue to receive such dividends pursuant to sec­
tion 7 (j) or (in) as would have been applicable if the merger or consol­
idation had not taken place and all Village Corporations within the 
affected region continued lo exist separately.
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§ 31 A l a s k a  S t a t u t e s § 31

(d) Notwithstanding any other provision of this section or of any 
other law, no coqioration referred to in this section may merge or 
consolidate w ith any other such corporations unless that corporation’s 
shareholders have approved such merger or consolidation.

(e) The plan of merger or consolidation shall provide tha t the right 
of any affected Village Corporation pursuant to section 14(0 to 
withhold consent to mineral exploration, development, or removal 
within the boundaries of the Native village shall be conveyed, as part 
of the merger or consolidation, to u separate entity composed of Lhe 
Native residents of such Native village. (Added January 2 1976, P.L. 
94-20 > § 6, 89 Stat. 1148)
‘ . , •: t . -T

• • * • • / 
ASSIGNMENTS OF RIGHTS 11Y REGIONAL CORPORATIONS

Sec. 31. (a) Notwithstanding the provisions of section 3477 of the 
Revised Statutes, as amended (31 U.S.C. 203), the Secretary is autho­
rized to recognize validly executed assignments made by Regional Cor­
porations of their rights to receive payments from the Alaska N a .;ve 
Fund. Such assignments shall only be recognized to the extent 1 aat the 
Regional Corporation involved is r.ot required to distribute fr.nds pur­
suan t to subsection (j) or (in) of section 7 of this Act.

(b) The Secretary shall not recognize any assignment under this 
section which does not provide th a t the United States reserves the right 
to assert against the assignee and successors of the assignee, any setof f 
or counterclaim which the United States has against the assignor Cor­
poration.

(c) No stockholder of any Regional or Village Corporation shall have 
any claim against the Secretary or the United Stales as the result of 
any assignment duly recognized by the Secretary pursuant to this 
section. (Added November 15 1977, P.L. 95-178 § 4, 91 Stat. 1370)
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O F F I C I A L  V U l l N C l t

A L A S K A  S T A T E  L E G IS L A T U R E  - S E N A T E  
COMMITTEE ON LABOR AND COMMERCE

S E N A T O R  R IC H A R D  I. E L IA SO N  
CHA IRMAN

POUCH V - JU N E A U .  ALASKA 99811 
(007) 465*384*1

L E T T E R  OF INTENT

It is the intent of the Senate L abor and C o m m e r c e  C o m m i t t e e  that the 

d e t a i l e d  c o m m e n t a r y  a c c o m p a n y i n g  S.B. 246, H o u s e  and S e n a t e  Joint Journal 

S u p p l e m e n t  No. 11, be c o n s i d e re d  a c o m p r e h e n s i v e  guide to the p r o p o s ed  

n e w  A l a s k a  C o r p o r a t i o n  Code  and as such sh o ul d  be amen d ed  and revised 

a c c o r d i n g l y  if a n y  changes are m a d e  to S.B. 246.

Th e  f o l l o w i n g  n a r r a t i v e  changes reflect the a m e n d m e n t s  adop t e d  in CSSB 

246 ( L & C ) .

(At pag e  89 of the H o us e  and Senate Joint J o u r n a l  S u p p l e m e n t a l  for April 

8., 1983, the O f f i c i a l  C o m m e n t  to S e c t i o n  388 s h o u l d  be amended to read):

O f f i c i a l  C o m m e n t  to ACC Sect i o n 1 0 . 0 6 . 3 8 8 . A C Q U I S I T I O N  OF C O R P O R A T I O N’S 

OWN SHARES; R E I S S U A N C E  O R  RETIREMENT.

S C O P E : ACC sec. 388 s p e c i f i c s the treatment to be given r e d e e m e d  or

r e p u r c h a s e d  shares. T h e y  revert to the status of a ut h o r i z e d  but u n i s s u e d  

shares u n l e s s  the a r t ic l e s  of i n c o r po r a t i o n  p r o h i b i t reissuance. If 

r e i s s u a n c e  is p r o h ibited, the arti c l e s t a t i n g  the n u m b e r  of a u t ho r i z e d  

sh a r e s  m us t  be amen d e d  to reflect the lowered number. Suc h  an am e ndment 

of the a r t i c l e s  m ust be filed w i t h  the c o m m i s si o n e r .  S h a r e h o l d e r  

ap p r o v a l  of the r e q u i r e d  a m e ndment is not necessary.

W hile sec. 388 a b o l i s h e d  the anti q u a t e d  a c c o u n t i n g  conce p t  of "tr e as u r y  

shares", n o t h i n g  in this secti o n  is intended to p r e j u d i c e  the present or 

c o n t i n g e n t  co n t r a c t  rights w h i c h pre-A C C  c o r p o r a t i o n s  m a y  have crea t e d  in 

r e a c q u i r e d  shares d e s c r i b e d  as "tr e a s u r y  s h ares."

C H A N G E  IN F O R M E R  A L A S K A  L A W : ACC sec. 388 is taken from G C L  S e c t i o n  510.

It c o n t i n u e s  p r io r  A l a s k a  .law (former AS 10.05.312-345) in r e q u i r i n g a 

fi l i n g  w i t h  the c o m m i s s i o n e r  of an a m e ndment to the articles. It departs 

from and s i m p l i f i e s  prior law by the e l i m i n a t i o n  of the concept of 

" t r e a s u r y  s h a r e s . "



(At p a g e  123 of the H o u s e  and S e n a t e  J oi n t  J o u r n a l  S u p p l e m e n t  for A p r i l  

8, 1983, the O f f i c i a l  C o m m e n t  to S e c t i o n  455 s h o u l d  b e  a m e n d e d  to read):

O f f i c i a l  C o m m e n t  to ACC S e c t i o n  1 0 . 0 6 . 4 5 5 . C L A S S I F I C A T I O N  O F  DIRE C T O R S .

SCOPE: Sec. 455 p r o v i d e s  for o p t i o n a l  c l a s s i f i c a t i o n  of a board

c o n s i s t i n g  of a m i n i m u m  m e m b e r s h i p  w h i l e  taking steps to p r e c l u d e  the 

a d o p t i o n  of such a s c h e m e  for a c o r p o r a t i o n  w h i c h  has no t  e l im i n a t e d  

c u m u l a t i v e  v o t i n g  f r o m  a d o p t i n g  s uch a c l a s s i f i c a t i o n  s c h e m e  by a m endment 

if s h a r e s  s u f f i c i e n t  to elect one d i r e c t o r  u n d e r  c u m u l a t i v e  v o t i n g  oppose 

s u c h  a m endment. Sec. 455 r e p laces fo r m e r  AS 10.05.186.

C H A N G E  IN F O R M E R  A L A S K A  L A W : Sec. 455(a) is an e n a c t m e n t  of M o d e l  Act

S e c t i o n  37 and w o r k s  an imp o r t a n t  cha n g e  f r o m  f o r m e r  AS 10.05.186 

r e s p e c t i n g  the e l e c t i o n  to c l a s s i f y  the board. U n d e r  p r i o r  A l a s k a  law 

this d e c i s i o n  c o u l d  be t aken by a b y l a w  adop t e d  by the b oard w i t h o u t  

s h a r e h o l d e r  p a r t i c i p a t i o n .  Th e  d a n g e r  to m i n o r i t y  s hare r e p r e s e n t a t i o n  

in s u c h  c i r c u m s t a n c e s  led to s u b s e c t i o n  (a)'s r e q u i r e m e n t  that the 

e l e c t i o n  be ta k e n  in the ar ticles, w h i c h  i n s u r e s s h a r e h o l d e r  

p a r t i c ip a t i o n .

S u b s e c t i o n  (b) is new. C o n t i n u i n g  the c o n c e r n  for m i n o r i t y  share 

r e p r e s e n t a t i o n  on the b oard of a c o r p o r a t i o n  w h i c h  has not e l i m i na t e d  

c u m u l a t i v e  voting, sec. 455(b) p r e c l u d e s  a m e n dm e n t  of the a r t ic l e s  to 

c l a s s i f y  the b oard if the n u m b e r  of shares v o t i n g  "no" on the a m endment 

or r e f u s i n g  to c o n s e n t  in w r i t i n g  w o u l d  be s u f f ic i e n t  to elect one 

d i r e c t o r  if v o t e d  c u m u l a t i v e l y  at an e l e c t i o n  of the en t i r e  board.

S u b s e c t i o n  (c) is new. It perm it s  board c l a s s i f i c a t i o n  pu r s u a n t  to the 

terms of a p r o v i s i o n  <pn the by l a w s r a th e r  than the a rt i c l e s  of 

in c o r p o r at i o n .  In o r d e r  to c l as s i f y  a board u n d e r  sec. 455(c) it is

n e c e s s a r y  that the b y l a w  have been a d o p t e d  p r i o r  to M a r c h  24, 1982 with

or w i t h o u t  s h a r e h o l d e r  p a r t i c i p a t i o n ,  and that it c on t a i n s  n o t h i n g  which, 

w e r e  it a p r o v i s i o n  in the a r t icles of in c o r p or a t i o n ,  w ould offend sec. 

455(a). Thus, all of the r e s tr i c t i o n s  on the m i n i m u m  size of the board,

the m i n i m u m  n u m b e r  o f classes, and the terms of the d i r e c t o r  of f i c e  set

forth in sec. 455(a) limit the terms of any b y l a w  w h i c h  w o u l d  b e 

e f f e c t i v e  un d e r  sec. 4 5 5 ( c ) .



KARLA  L. FO RSYTHE 
General Counsel

Alaska (Court jSusiem 
5tatr af Alaska

OFF ICE OF A D M IN IS T R A T IV E  D IRECTOR 303 K S t re e t  
A n cho rage ,  A K  99501

Feburary 7, 1984

Representative Walt Furnace 

Alaska State Legislature 

Pouch V

Juneau, Alaska 99811

Dear Representative Furnace:

You had asked Arthur Snowden to provide comments about the

anticipated impact on the courts of HB 343, revising the Alaska

Corporations Code.

Carole Baekey, Judicial Education Coordinator for the court 

system, has extensive background in corporate litigation. Ms.
Baekey reviewed the proposed bill in detail; her comments are 

attached. Based upon her comments, the court system concludes
that the superior court, will not be substantially burdened by 

passage of this bill.

Thank you for the opportunity to submit comments. If you 

have any questions or concerns, please let me know.

Since rely,

Karla L . F orsythe 

General Counsel

KLF : smh

cc: Arthur H. Snowden, II 

Carole Baekey 
Judge Stewart



Memorandum Alaska Court System

TO:  r~
K a r l a  F o r s y t h e  

G e n e r a l  C o u n s e l

F e b r u a r y  1 ,  1 9 8 4

H o u s e  B i l l  N o .  3 4 3 ,  

R e v i s i o n s  o f  t h e  

A l a s k a  C o r p o r a t i o n  

C o d e

Y o u  r e q u e s t e d  t h a t  I r e v i e w  H o u s e  B i l l  N o .  3 4 3  a n d  i t s  

c o m m e n t a r y ,  w i t h  a v i e w  t o  a n y  i n c r e a s e d  b u r d e n  o n  t h a  c o u r t  

s y s t e m .

G e n e r a l l y ,  H o u s e  B i l l  N o .  3 4 3  s t r i v e s  f o r  g r e a t e r  c l a r i t y  

a n d  f l e x i b i l i t y  w i t h  r e s p e c t  t o  c o r p o r a t e  o r g a n i z a t i o n  a n d  

o p e r a t i o n .  T h e  b i l l  c o n t a i n s  s e v e r a l  n e w  l e g a l  c o n c e p t s  w h i c h  

c o u l d  g i v e  r i s e  t o  i n t e r p r e t a t i o n  i n  s u p e r i o r  c o u r t .  H i s t o r i ­

c a l l y ,  w h e n  a s t a t u t e  c o n t a i n i n g  n e w  s t a n d a r d s  o r  l e g a l  c o n ­

c e p t s  i s  d e v e l o p e d ,  c a s e s  a r e  b r o u g h t  t o  i n t e r p r e t  t h e  

s t a t u t e .  I h a v e  b r i e f l y  o u t l i n e d  t h e  p r o v i s i o n s  o f  t h e  

p r o p o s e d  A l a s k a  C o r p o r a t i o n  C o d e  w h i c h  c o u l d  c o n c e i v a b l y  a l t e r  

t h e  c o u r t ' s  b u r d e n .  O n l y  i s s u e s  w h i c h  m i g h t  a f f e c t  c o u r t  

c a s e l o a d s  h a v e  b e e n  a d d r e s s e d .  F r o m  t h i s  o v e r v i e w ,  i t  d o e s  

n o t  a p p e a r  t h a t  t h e  s u p e r i o r  c o u r t  w o u l d  b e  s u b s t a n t i a l l y  

b u r d e n e d  b y  e n a c t m e n t  o f  t h e  p r o p o s e d  A l a s k a  C o r p o r a t i o n  

C o d e .

T h e  p r o p o s e d  p r o v i s i o n s  w h i c h  h a v e  t h e  p o t e n t i a l  t o  

a f f e c t  c a u s e s  o f  a c t i o n  f i l e '  i n  s u p e r i o r  c o u r t  a r e  h i g h ­

l i g h t e d  b e l o w :

1 .  P r o p o s e d  A . S .  1 0 . 0 6 . 3 5 8 - 3 6 5 ,  i n c l u s i v e :

T h e s e  p r o p o s e d  s e c t i o n s  a d d r e s s  a c o r p o r a t i o n ' s  

d i s t r i b u t i o n  o f  c o r p o r a t e  a s s e t s ,  u s u a l l y  i n  t h e  f o r m  o f  

d i v i d e n d s ,  a n d  i m p o s i t i o n  o f  r e s t r i c t i o n s  t o  p r e v e n t  t h e  

d i s s i p a t i o n  o f  c o r p o r a t e  a s s e t s  b y  a n  i n s o l v e n t  c o r p o r a t i o n .  

T h e  s p e c i f i c  p r o b l e m  a d d r e s s e d  i s  t h e  d i s t r i b u t i o n  o f  

d i v i d e n d s  b y  a c o r p o r a t i o n  t o  s h a r e h o l d e r s ,  a f t e r  w h i c h  t h e  

c o r p o r a t i o n  i s  u n a b l e  t o  m e e t  i t s  o b l i g a t i o n s  t o  c r e d i t o r s  o r  

t o  m e e t  i t s  c o n t r a c t u a l  p r e f e r e n c e s  t o  h o l d e r s  c f  s e n i o r  s h a r e  

o f  s t o c k .

E x i s t i n g  A . S .  1 0  . 0 5 . 2 0 1  i m p o s e s  =».n " e q u i t a b l e  i n s o l v e n c y  

t e s t "  u p o n  d i s t r i b u t i o n  o f  d i v i d e n d s .  T h i s  t e s t  i s  t h e  

" i n a b i l i t y  o f  t h e  c o r p o r a t i o n  t o  p a y  i t s  d e b t s  a s  t h e y  b e c o m e  

d u e  i n  t h e  r e g u l a r  c o u r s e  o f  b u s i n e s s . "  T h i s  t e s t  i s  a l s o  

i m p o s e d  U D o n  e x i s t i n g  A . S .  ±i) . 0 5 . 3 0 9  s e t t i n g  f o r t h  t h e  

r e s t r i c t i o n s  o n  t h e  r e d e m p t i o n  o r  p u r c h a s e  o f  r e d e e m  a b l e  

s h a r e s ,  ( I t  s h o u l d  b e  n o t e d  t h a t  p a g e  7 6  o f  t h e  M a r c h ,  1 9 8 3  

c o m m e n t a r y  o f  t h e  A l a s k a  C o d e  R e v i e w  C o m m i s s i o n  r e f e r s  t o  t h i s  

A dm. F-l

DATE :

f r o m A *  C a r o l e  A .  B a e k e y  su bj ect :
J u d i c i a l  E d u c a t i o n  C o o r d i n a t o r



r e s t r i c t i o n  i n  A . S .  1 0 . 0 5 . 0 1 2 ,  w h i c h  s e c t i o n  d o e s  n o t  e x i s t  i n  

t h e  p r e s e n t  c o r p o r a t i o n  c o d e .  P e r h a p s  t h i s  is a t y p o g r a p h i c a l  

t r a n s p o s i t i o n  r e f e r r i n g  t o  e i t h e r  e x i s t i n g  A . S .  1 0 . 9 5 . 2 0 1  o r  

A . S .  1 0 . 0 5 . 2 1 0 . )

E x i s t i n g  A . S .  1 0 . 0 5 . 3 6 9  i m p o s e s  a s e c o n d  a c c o u n t i n g  

m e t h o d ,  " u s e  o f  c a p i t a l  s u r p l u s  t o  r e d u c e  l o s s e s , "  u p o n  

d i s t r i b u t i o n  o f  d i v i d e n d s .  A s  t h e  c o m m e n t a r y  n o t e s ,  e x i s t i n g  

A . S .  1 0 . 0 5 . 3 6 9  p e r m i t s  t h e  b o a r d  o f  d i r e c t o r s  t o  e l i m i n a t e  a n  

o p e r a t i n g  d e f i c i t  b y  s i m p l y  w r i t i n g  d o w n  o r  r e d u c i n g  c a p i t a l  

s u r p l u s .  A n y  s u b s e q u e n t  n e t  p r o f i t s  c o u l d  t h e n  b e  c h a r g e d  

a g a i n s t  s t a t e d  c a p i t a l  o r  c a p i t a l  s u r p l u s  a n d  d i s t r i b u t e d  a s  

e a r n e d  s u r p l u s  n o t w i t h s t a n d i n g  t h e  f o r m e r  d ° f ' c i t .  T h e  d a n g e r  

h e r e  i s  t h a t  d i v i d e n d s  t o  c o m m o n  o r  j u n i o r  si a r e h o l d e r s  m i g h t  

b e  d i s t r i b u t e d  b y  a c o r p o r a t i o n  s o  a s  t o  p r e j i d i c e  t h e  a b i l i t y  

o f  t h e  c o r p o r a t i o n  t o  m e e t  i t s  d e b t s  o r  d i v i  l e n d  o b l i g a t i o n s  

t o  s e n i o r  s h a r e h o l d e r s  i n  s u b s e q u e n t  a c c o u n t i n g  p e r i o d s .

E a c h  o f  t h e  e q u i t a b l e  i n s o l v e n c y  t e s t s  a n u  t h e  u s e  o f  

c a p i t a l  s u r p l u s  t o  r e d u c e  l o s s e s  i s  r e f l e c t e d  i n  e x i s t i n g  

A . S .  1 0 . 0 5  . 2 0 4  - p a y m e n t  o f  d i v i d e n d s ,  A . S .  1 0 . 0 5 . 2 0 7  - 

d i s t r i b u t i o n  i n  p a r t i a l  l i q u i d a t i o n  a n d  A . S .  1 0 . 0 5 . 2 1 0  - 

p a y m e n t  o f  a c c u m u l a t e d  d i v i d e n d s  o u t  o f  c a p i t a l  s u r p l u s .

T h e  c o m m e n t a r y  c o v e r s  t h e s e  i s s u e s  i n  d e p t h  a n d  t h i s  

b r i e f  s k e t c h  i s  t o  f r a m e  t h e  m a j o r  c h a n g e  i n  a c c o u n t i n g  

m e t h o d s  i n  t h e  p r o p o s e d  l a w .  A s s u m i n g  a c o r p o r a t i o n  is 

e q u i t a b l y  s o l v e n t  as  d e f i n e d  i n  p r o p o s e d  A . S .  1 0 . 0 6 . 3 6 0 ,  

p r o p o s e d  A . S .  1 0 . 0 6 . 3 5 8  p e r m i t s  l i c i t  d i s t r i b u t i o n  o f  

d i v i d e n d s  i f :  ( i )  t h e  d i s t r i b u t i o n  i s  m a d e  t o  t h e  e x t e n t  o f

r e t a i n e d  e a r n i n g s ,  o r _ ( i i )  t h e  d i s t r i b u t i o n  i s  i n  s a t i s f a c t i o n  

o 7  ( T )  T h e  " r a t i o / a s s e t s  s u r p l u s  t e s t "  w h i c h  r e q u i r e s  t h a t  t h e  

a s s e t s  o f  t h e  c o r p o r a t i o n  a r e  e q u a l  t o  o n e  a n d  o n e - f o u r t h  o f  

i t s  c u r r e n t  l i a b i l i t i e s  a n d  ( b )  c u r r e n t  l i q u i d i t y  r e q u i r e m e n t s  

a r e  m e t .  U n l i k e  t h e  e x i s t i n g  l a w ,  t h e r e  a r e  n o  e x c e p t i o n s  t o  

t h e  s t a t e d  r e q u i r e m e n t s .

P r o p o s e d  A . S .  1 0 . 0 6 . 3 6 0  w o u l d  g i v e  l i m i t e d  p r o t e c t i o n  t o  

p r e f e r e n c e s  o f  s e n i o r  s h a r e s  b y  f o r b i d d i n g  a n y  c o r p o r a t e  d i s ­

t r i b u t i o n  w h i c h  w o u l d  r a i d  c o r p o r a t e  a s s e t s .  P r o p o s e d  

A . S .  1 0 . 0 6 . 3 6 5  r e s t r i c t s  t h e  b o a r d 1 s a u t h o r i t y  u n d e r  p r o p o s e d  

A . S .  1 0 . 0 6 . 3 5 8  t o  m a k e  a d i s t r i b u t i o n  o n  j u n i o r  s h a r e s  u n l e s s  

c e r t a i n  r e q u i r e m e n t s  a r e  m e t ;  t h e  g o a l  is t o  i m p o s e

r e s t r i c t i o n s  d e s i g n e d  t o  p r o t e c t  s h a r e s  w i t h  a d i v i d e n d  

p r e f e r e n c e .

I n  s h o r t ,  p r o p o s e d  A . S .  1 0 . 0 6 . 3 5 8 - 3 6 5 ,  i n c l u s i v e ,  is  a 

c h a n g e  i n  a c c o u n t i n g  p r o c e d u r e s  t o  c l a r i f v  a n d  s t r e n g t h e n

s t a n d a r d s  f o r  d i s t r i b u t i o n  o f  a s s e t s ,  n a m e l y  d i v i d e n d s .  If  

t h e  p r o p o s e d  l e g i s l a t i o n  b e c o m e s  l a w ,  u n d o u b t e d l y  c a s e s  w i l l  

b e  b r o u g h t  t o  t e s t  t h e  l a w .  T h a t  i s  t h e  f u n c t i o n  o f  t h e  

c o u r t .  H o w e v e r ,  i t  s h o u l d  b e  n o t e d  t h a t  p r o p o s e d

A . S .  1 0 . 0 6 . 3 5 8 - 3 6 5 ,  i n c l u s i v e ,  i s  a n  a t t e m p t  t o  p r o t e c t  

s h a r e h o l d e r s  b y  s i m p l i f y i n g  a c c o u n t i n g  p r o c e d u r e s  a n d  g e t t i n g  

r i d  o f  n u m e r o t  s e x c e p t i o n s  e n a b l i n g  c o r p o r a t i o n s  t o  d i s s i p a t e  

a s s e t s .  T h i s  s i m p l i f i c a t i o n  c o u l d  c o n c e i v a b l y  r e d u c e  c o m p l e x  

c o r p o r a t e  l i t i g a t i o n .
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T h e  o n l y  a p p a r e n t  l a c k  o f  c l a r i t y  I p e r c e i v e  i s  i n  

p r o p o s e d  A . S .  1 0 . 0 6 . 3 6 3  w h i c h  d o e s  n o t  p r o t e c t  l i q u i d a t i o n  

p r e f e r e n c e s  w h e n  a d i s t r i b u t i o n  i s  m a d e  t o  e i t h e r  s h a r e s  o f  

t h e  s a m e  c l a s s  o r  s e r i e s  o r  t o  a c l a s s  w i t h  s u p e r i o r  

p r e f e r e n c e s  u p o n  l i q u d a t i o n .  I n e q u i t i e s  c o u l d  e a s i l y  b e  

r e m e d i e d  b y  p r o p e r  c o r p o r a t e  p l a n n i n g  d o n e  b y  c o u n s e l .  In  a n y  

e v e n t ,  t h i s  p r o v i s i o n  i s  n o t  l i k e l y  t o  r e s u l t  i n  a f l o o d  o f  

1 i t i g a t  i o n .

2 . P r o p o s e d  A . S .  1 0 . 0 6 .  3 7 8 .

T h i s  p r o p o s e d  s e c t i o n  a d d r e s s e s  s h a r e h o l d e r s  w h o  r e c e i v e  

a n y  d i s t r i b u t i o n  o f  c o r p o r a t e  a s s e t s  w i t h  k n o w l e d g e  o f  f a c t s  

i n d i c a t i n g  t h e  i m p r o p r i e t y  o f  t h e  d i s t r i b u t i o n .  T h e

c o m m e n t a r y  n o t e s  a s h a r e h o l d e r  w o u l d  b e  l i a b l e  " i f  a r e a s o n ­

a b l e  p e r s o n  i n  l i k e  c i r c u m s t a n c e s  e x h i b i t i n g  r e a s o n a b l e  e f f o r t  

w o u l d  h a v e  r e c o g n i z e d  a n  i n d i c a t i o n  o f  i m p r o p r i e t y  i n  t h e  

d i s t r i b u t i o n . "  A n y  s u i t  w o u l d  b e  b r o u g h t  i n  t h e  n a m e  o f  t h e  

c o r p o r a t i o n  a n d  a s h a r e h o l d e r ' s  l i a b i l i t y  u n d e r  t h i s  s e c t i o n  

w o u l d  b e  b r o u g h t  f o r  t h e  a m o u n t  r e c e i v e d  b y  t h e  s h a r e h o l d e r

w i t h  i n t e r e s t  a t  t h e  l e g a l  r a t e  o n  j u d g m e n t s  u n t i l  p a i d .

T h i s  p r o p o s e d  s e c t i o n ,  n e w  t o  A l a s k a  l a w  a n d  a n e w  c a u s e  

o f  a c t i o n ,  i s  a n  e x t e n s i o n  o f  l i a b i l i t y  i n  e x i s t i n g  

A . S .  1 0 . 0 6 . 2 2 5 ( a ) .  P r e s e n t  l a w  p r o v i d e s  t h a t  a d i r e c t o r

a g a i n s t  w h o m  a c l a i m  is  a s s e r t e d  f o r  t h e  p a y m e n t  o f

d i s t r i b u t i o n  o f  a s s e t s  is e n t i t l e d  t o  c o n t r i b u t i o n  f r o m

s h a r e h o l d e r s  w h o  k n o w i n g  a p a y m e n t  t o  b e  i l l i c i t  t o o k  i t .

E x i s t i n g  A . S .  1 0 . 0 5 . 2 2 5 ( a )  i s  i n  t h e  p r o p o s e d  c o d e  as 

A . S .  1 0 . 0 6 . 4 8 0 ( b ) .

3 . P r o p o s e d  A . S .  1 0 . 0 6 . 4 0 5 .

T h i s  p r o p o s e d  s e c t i o n  w o u l d  r e q u i r e  t h a t  s h a r e h o l d e r s  o f  

a c o r p o r a t i o n  m e e t  a n n u a l l y .  I f  m a n a g e m e n t  d e f a u l t s  i n  t h e

c a l l i n g  o f  a n  a n n u a l  m e e t i n g ,  u n d e r  p r o p o s e d  

A . S .  1 0 . 0 6 . 4 0 5 ( b ) ,  o n  t h e  a p p l i c a t i o n  o f  a s h a r e h o l d e r ,  t h e  

s u p e r i o r  c o u r t  m a y  o r d e r  a m e e t i n g  h e l d .

T h i s  is  a n e w  r e m e d y  f o r  a n  a g g r i e v e d  s h a r e h o l d e r ,  g i v i n g  

r i s e  t o  a n e w  s t a t u t o r y  c a u s e  o f  a c t i o n  i n  s u p e r i o r  c o u r t .

4 . P r o p o s e d  A . S .  1 0 . 0 6 . 4 2 5 .

T h i s  p r o p o s e d  s e c t i o n  w h i c h  w o u l d  e x p l i c i t l y  p e r m i t  t h e  

f o r m a t i o n  o f  v o t i n g  t r u s t s  a n d  a g r e e m e n t s  a m o n g  s . i a r e h o l  d e r s  

h a s  i t s  g e n e s i s  i n  e x i s t i n g  A . S .  1 0 . 0 5 . 1 7 1 .  A s  t h e  c o m m e n t a r y  

n o t e s ,  A . 5 .  1 0 . 0 6 . 4 2 5 ( b ) ,  b y  n o t  b p f n g  m o r e  s p e c i f ' c ,  l e a v e s  

t o  c o m m o n  l a w  d e v e l o p m e n t  t h e  d e v e l o p m e n t  o f  l i m i t a t i o n s  u p o n  

a g r e e m e n t s  b e t w e e n  o r  a m o n g  s h a r e h o l d e r s  w h i c h  f a l l  s h u - t  o f  a 

v o t i n g  t r u s t .



C l e a r l y ,  u n d e r  t h i s  p r o p o s e d  s e c t i o n  c o u r t s  c o u l d  b e  

c a l l e d  u p o n  t o  d e t e r m i n e  w h a t ,  s h o r t  o f  a v o t i n g  t r u s t ,

c o n s t i t u t e s  a v a l i d  a g r e e m e n t  o f  s h a r e h o l d e r s .  I r r e s p e c t i v e

o f  t h e  p r o p o s e d  c h a n g e s ,  t h i s  i s s u e  h i s t o r i c a l l y  h a s  b e e n  a n d  

w o u l d  r e m a i n  a p r o p e r  c a u s e  f o r  d e t e r m i  " -oti o n  i n  s u p e r i o r  

c o u r t .  T h e r e f o r e ,  n o  m e a s u r a b l e  c h a n g e  < o u l d  s e e m  t o  h e  

w r o u g h t .

5 .  P r o p o s e d  A . S .  1 0 . 0 6 . 4 3 0 .

T h i s  p r o p o s e d  s e c t i o n  h a s  i t s  o r i g i n s  in e x i s t i n g  

A . S .  1 0 . 0 5 . 2 3 7 - 2 4 9 ,  i n c l u s i v e ,  a d d r e s s i n g  i n s p e c t i o n  o f  b o o k s  

a n d  r e c o r d s .  P r o p o s e d  A . S .  1 0 . 0 6 . 4 3 0  s t r e n g t h e n s  t h e  p e n a l ­

t i e s  f o r  r e s t r i c t i n g  a n d  r e f u s i n g  i n s p e c t i o n ,  b u t  c r e a t e s  n o  

n e w  c a n s e  o f  a c t i o n .

I r r e s p e c t i v e  o f  t h e  i n c r e a s e d  p e n a l t i e s  f o r  r e s t r i c t i n g  

o r  r e f u s i n g  i n s p e c t i o n  o f  b o o k s  a n d  r e c o r d s ,  t h i s  i s s u e  i s

p r e s e n t l y  w i t h i n  t h e  d o m a i n  o f  t h e  s u p e r i o r  cc r t .  T h e r e f o r e ,  

n o  m e a s u r a b l e  c h a n g e  w o u l d  b e  w r o u g h t  b y  t h e  i n c r e a s e d

p e n a l t i e s .

6 .  P r o p o s e d  A . S .  1 0 . 0 6 . 4 3 3 .

T h i s  p r o p o s e d  s e c t i o n  w o u l d  e s t a b l i s h  a c o r p o r a t i o n ' s  

o b l i g a t i o n  t o  p r e p a r e  a n d  s e n d  a n  a n n u a l  r e p o r t  t o  s h a r e ­

h o l d e r s .  N o  s i m i l a r  r e q u i r e m e n t  e x i s t s  i n  t h e  p r e s e n t  l a w  

T h e r e f o r e ,  t h i s  p r o p o s e d  s e c t i o n  w o u l d  c r e a t e  a n e w  o b l i g a t i o n  

o f  d o m e s t i c  a n d  f o r e i g n  c o r p o r a t i o n s  t o  s h a r e h o l d e r s .  T h i s  

o b l i g a t i o n  w o u l d  b e  e n f o r c e a b l e  b y  s u p e r i o r  c o u r t s .

W h i l e  t h i s  s e c t i o n  g i v e s  r i s e  t o  a n e w  c o r p o r a t e  

o b l i g a t i o n  a n d  t h u s  a n e w  c a u s e  o f  a c t i o n ,  it is  i n c o n c e i v a b l e  

t h a t  t h i s  w o u l d  c r e a t e  a f l o o d  o f  l i t i g a t i o n .

7 . P r o p o s e d  A . S .  1 0 . 0 6 . 4 3 5 .

T h i s  p r o p o s e d  s e c t i o n  w o u l d  b e  A l a s k a ' s  f i r s t  s t a t u t o r y  

a t t e m p t  t o  r e g u l a t e  s h a r e h o l d e r s '  d e r i v a t i v e  a c t i o n s .  

P r e s e n t l y ,  s h a r e h o l d e r s '  d e r i v a t i v e  a c t i o n s  a r e  r e g u l a t e d  b y  

t h e  S u p r e m e  C o u r t ' s  a d o p t i o n  o f  R u l e  2 3 . 1  o f  t h e  F e d e r a l  R u l e s  

o f  C i v i l  P r o c e d u r e .

S i n c e  t h i s  c a u s e  o *  a c t . o n  a l r e a d y  e x i s t s  i n  f a c t ,  t h e  

p r o p o s e d  s t a t u t e  s h o u l d  c r e a t e  n o  m a j o r  c h a n g e s .

8 .  P r o p o s e d  A . S .  1 0 . 0 6 . 4 6 0 .

T h i s  p r o p o s e d  s e c t i o n  w o u l d  p e r m i t  t h e  r e m o v a l ,  b y  

s h a r e h o l d e r s  o f  a c o r p o r a t i o n ,  o f  a d i r e c t o r  w i t h o u t  c a u s e .  

T h i s  w o u l d  b e  a n e w  p r o v i s i o n  s i n c e  e x i s t i n g  

A . S .  1 0 . 0 5 . 1 7 7 - 1 9 2 ,  i n c l u s i v e ,  p r o v i d e s  o n l y  f o r  r e m o v a l  o f  

d i r e c t o r s  a t  t h e  t i m e  o f  t h e  a n n u a l  m e e t i n g .  T h e  p r o p o s e d  

s e c t i o n  g i v e s  s h a r e h o l d e r s  o f  a c o r p o r a t i o n  m o r e  l a t i t u d e  i n  

c h o o s i n g  a n d  t e r m i n a t i n g  d i r e c t o r s  a n d  s e t s  o u t  r e s t r i c t i o n s  

o n  t h i s  r i g h t  o f  s h a r e h o l d e r s .
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T h i s  p r o p o s e d  s e c t i o n  w o u l d  s e e m  t o  c r e a t e  n o  n e w  c a u s e s  

o f  a c t i o n ,  s a v e  t h e  v a l i d i t y  o f  a n  e l e c t i o n ,  w h i c h ,  i f  

c h a l l e n g e d ,  w o u l d  c o m e  u n d e r  t h e  c o u r t ' s  s c r u t i n y .  A  d e l u g e  

o f  c a s e s  i s  u n l i k e l y .

9 .  P r o p o s e d  A . S .  1 0 . 0 6 . 4 6 3 .

I f  t h e r e  w o u l d  b e  i n s u f f i c i e n t  v o t e s  t o  r e m o v e  a 

d i r e c t o r  u n d e r  p r o p o s e d  A . S .  1 0 . 0 6 . 4 6 0 ,  p r o p o s e d  

A . S .  1 0 . 0 6 . 4 6 3  p r o v i d e s  f o r  j u d i c i a l  r e m o v a l  o f  a d i r e c t o r  f o r  

s p e c i f i c  t y p e s  o f  a c t s .  T h e  c o r p o r a t i o n  c o u l d  b e  m a d e  a p a r t y  

t o  t h e  a c t i o n .

T h i s  s e c t i o n  c r e a t e s  a n e w  c a u s e  o f  a c t i o n .  G e n e r a l l y ,  

c o r p o r a t i o n s  s h o u l d  b e  a b l e  t o  h a n d l e  t h e s e  m a t t e r s  i n t e r n a l l y  

w i t h  r e c o u r s e  t o  t h e  c o u r t  o n l y  i n  e x t r e m e  c a s e s .  A  d e l u g e  o f  

s u c h  c a s e s  i s  u n l i k e l y .

1 0 .  P r o p o s e d  A . S .  1 0 . 0 6 . 4 8 8 .

T h i s  p r o p o s e d  s e c t i o n  w o u l d  p r o v i d e  f o r  s e c o n d a r y  

l i a b i l i t y  o f  d i r e c t o r s  a n d  o f f i c e r s  p e r s o n a l l y ,  t h e  c o s t  o f  

d o i n g  b u s i n e s s ,  i f  t h e  a s s e t s  o f  t h e  c o r p o r a t i o n  s h o u l d  

p r o v i d e  i n s u f f i c i e n t .  T h i s  i s  a n  a t t e m p t  t o  g e t  a t  t h i n l y  

c a p i t a l i z e d  o r  m i s m a n a g e d  c o r p o r a t i o n s .  T h e  t o t a l  s e c o n d a r y  

l i a b i l i t y  o f  a n  o f f i c e r  o r  d i r e c t o r  c o u l d  n o t  e x c e e d  $ 2 5 , 0 0 0  

a n d  c o n t r i b u t i o n  i s  a u t h o r i z e d .  A  w r i t t e n  c o n t r a c t  c o u l d  b e  

c o m p e t e n t  t o  m o d i f y  o r  e l i m i n a t e  l i a b i l t y .

T h i s  s e c t i o n  i s  w i t h o u t  p r e c e d e n t  i n  A l a s k a  a n d  i s  an  

a t t e m p t  t o  p i e r c e  t h e  c o r p o r a t e  v e i l  a n d  a d d r e s s  u l t r a  v i r e s  

a c t s  o f  d i r e c t o r s  a n d  o f f i c e r s .  S e t t l i n g  d i s p u t e d  c l a i m s  is  

a n  o b l i g a t i o n  o f  t h e  c o u r t  a n d  t h i s  p r o p o s e d  s e c t i o n  f a l l s  

w i t h i n  t h a t  o b l i g a t i o n .  T h i s  s p e c i f i c  c a u s e  o f  a c t i o n  c o u l d  

g i v e  c r e d i t o r s  a d d i t i o n a l  p a r t i e s  t o  p u r s u e  i n  s a t i s f a c t i o n  o f  

c l a i m s .  W h e t h e r  t h i s  w o u l d  i n c r e a s e  c a s e s  i s  n o t  c l e a r  

s i n c e ,  c o n c e i v a b l y ,  d i r e c t o r s  a n d  o f f i c e r s  c o u l d  b e  i m p l e a d e d  

o r  o t h e r w i s e  j o i n e d  a s  d e f e n d a n t s .

1 1 .  Di s s o l u t i o n  o f  C o r p o r a t i o n  .

P r o p o s e d  A . S .  1 0 . 0 5 . 4 6 5 - 1 0 . 0 5 . 5 9 4 ,  i r c l u s i v e ,  ac J r e s s e s  

t h e  d i s s o l u t i o n  a n d  w i n d i n g  u p  o f  a f f a i r s  o f  a c o r p o r a t i o n .  

D i s s o l u t i o n  i s  n o t e d  h e r e i n  b e c a u s e  i t  is a m a j o r  a r e a  o f  

c o u r t  i n t e r v e n t i o n .  S i n c e  t h i s  is u s u a l l y  a c o n t e n t i o u s  a r e a  

a m o n g  c o r p o r a t e  m a n a g e m e n t ,  s h a r e h o l d e r s  a n d  c r e d i t o r s ,  c o u r t s  

h a v e  a l o n g  h i s t o r y  o f  i n t e r v e n i n g  i n  t h e  a f f a i r s  o f  a 

d i s s o l v i n g  c o r p o r a t i o n .  P r o p o s e d  A . S .  1 0 . 0 5 . 6 0 5 - 6 7 5 ,

i n c l u s i v e ,  a u p e a r s  t o  c r e a t e  n o  s u b s t a n t i a l  n e w  d u t i e s  f o r  t h e  

c o u r t .

1 2 .  P r o p o s e d  A . S .  1 0 . 0 6 . 8 1 8 .

T h i s  p r o p o s e d  s e c t i o n  h a s  i t s  o r i g i n s  i n  e x i s t i n g  

A . S .  1 0 . 0 5 . 7 7 7  w h i c h  p e r m i t s  i n t e r r o g a t o r i e s  b y  t h e  c o m m i s ­

s i o n e r  i f  i n t e r r o g a t o r i e s  a r e  n e c e s s a r y  t o  a s c e r t a i n  w h e t h e r  a 

c o r p o r a t i o n  h a s  c o m p l i e d  w i t h  t h e  s t a t e ' s  c o r p o r a t i o n  c o d e .



P r o p o s e d  A . S .  1 0 . 0 6 . 8 1 8 ( d ) ,  u n l i k e  e x i s t i n g  l a w ,  p r o v i d e s  t h a t  

a p e t i t i o n  f r o m  t h e  c o r p o r a t i o n  t o  e x t e n d  t h e  d a t e  f o r  a n s w e r ,  

t o  m o d i f y  o r  s e t  a s i d e  t h e  i n t e r r o g a t o r i e s  m a y  b e  f i l e d  b y  t h e  

c o r p o r a t i o n  w i t h  t h e  c o m m i s s i o n e r .

P r o p o s e d  A . S .  1 0 . 0 6 . 8 1 8 ( d )  g i v e s  a c o r p o r a t i o n  an 

u n p r e c e d e n t e d  r e c o u r s e  t o  s u p e r i o r  c o u r t .  T h e  u s e  o f  t h i s  

t o o l  i n  s u p e r i o r  c o u r t  w o u l d  l a r g e l y  d e p e n d  o n  t h e  e x t e n t  t o  

w h i c h  t h e  c o m m i s s i o n e r  p r o p o u n d e d  u n w e l c o m e  i n t e r r o g a t o r i e s  t o  

c o r p o r a t i o n s .  L a c k i n g  a n  a b u s e  o f  d i s c r e t i o n  i n  t n e  c o m m i s ­

s i o n e r ,  i t  i s  u n l i k e l y  t h i s  t o o l  w o u l d  c r e a t e  a d e l u g e  o f  

s u p e r i o r  c o u r t  c a s e s .

P l e a s e  s e e  m e  i f  y o u  h a v e  a n y  q u e s t i o n s .

C B : t r
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T E S T I M O N Y  OF A R C O  A L A S K A ,  INC.
J O I N T  H E A R I N G  OF H O U S E  L A B O R  
A N D  C O M M E R C E  C O M M I T T E E  A N D  
H O U S E  J U D I C I A R Y  C O M M I T T E E  

P R O P O S E D  HB 343 
"A N  A C T  R E V I S I N G  THE C O R P O R A T I O N  C O D E "

G o o d  m o r n i n g .  M y  n a m e  is B r u c e  F r e n z e l .  I a m  an  a t t o r n e y  w i t h  

A R C O  A l a s k a ,  Inc. h e r e  i n  A n c h o r a g e .  I a m  a l s o  a m e m b e r  o f  the 

C o r p o r a t i o n  C o d e  R e v i s i o n  T a s k  F o r c e  of  t h e  B u s i n e s s  L a w  C o m m i t­

tee o f  t h e  A l a s k a  B a r  A s s o c i a t i o n .  I a m  s p e a k i n g  t o d a y  o n  b e h a l f  

of A R C O  A l a s k a ,  Inc., a w h o l l y  o w n e d  s u b s i d i a r y  of  A t l a n t i c  R i c h­

fi e l d  C o m p a n y .

P r o p o s e d  H o u s e  B i l l  343 e n v i s i o n s  a c o m p l e t e l y  n e w  C o r p o r a t e  

Code. A s  n o t e d  in t h e  H o u s e  a n d  S e n a t e  J o i n t  J o u r n a l  S u p p l e m e n t ,  

No. 11, d a t e d  A p r i l  8 , 1983, m a j o r  p o r t i o n s  o f  t h i s  b i l l  "are 

w i t h o u t  p r e c e d e n t  in A l a s k a  l a w." A n y  s u c h  m a j o r  c h a n g e s  d e s e r v e  

a d e q u a t e  t i m e  f o r  p e r s o n s  a f f e c t e d  b y  t h e  b i l l  t o  r e v i e w  a n d  c o m­

ment. W e  r e c o g n i z e  t h e e  t h e  bill w a s  i n t r o d u c e d  l a s t  April, 

b u t  h a s  l a i d  d o r m a n t  u n t i l  now.

W e  e s p e c i a l l y  a p p r e c i a t e  t h e  h a r d  w o r k  b y  t h e  A l a s k a  C o d e  R e v i­

sion C o m m i t t e e  w h i c h  h a s  g o n e  i n t o  t h e  p r e p a r a t i o n  o f  t h i s  bill, 

b u t  w e  a r e  s t r o n g l y  o p p o s e d  to c e r t a i n  p o r t i o n s  o f  it, a n d  a r e  

u n c o m f o r t a b l e  w i t h  o t h e r s .

A R C O  r e s p e c t f u l l y  requv2sts t h a t  c o n s i d e r a t i o n  of t h i s  b i l l  be 

d e f e r r e d  f o r  "$0 d a y s  so  t h a t  s p e c i f i c ,  c o n s t r u c t i v e  c o m m e n t s  on 

the p r e c e d e n t - s e t t i n g  p o r t i o n s  of t h i s  b i l l  can b e  m a d e .  W i t h  

c o n s t r u c t i v e  c h a n g e s  to t h e  bill, A R C O  m a y  b e  a b l e  t o  s u p p o r t  it.

A s  c u r r e n t l v  d r a f t e d ,  o n e  s p e c i f i c  o b j e c t i o n a b l e  p r o v i s i o n  a l­

lows i n d i v i d u a l  l i a b i l i t y  for c o r p o r a t e  o f f i c e r s ,  w h i c h  d e s t r o y s  

a b a s i c  p u r p o s e  of i n c o r p o r a t i o n ,  w h i c h  is t o  l i m i t  l i a b i l i t y



f o r  c o r p o r a t e  o f f i c e r s  a n d  s h a r e h o l d e r s .  F o r  a l a r g e  c o r p o r a t i o n  

s u c h  as ours, t h e  p r o p o s e d  p r o v i s i o n  c o m b i n e d  w i t h  the l a r g e  n u m­

b e r  of c r e d i t o r s  w o u l d  a m o u n t  t o  c o m p l e t e l y  u n l i m i t e d  l i a b i l i t y  

f o r  a f e w  of  o u r  h i g h e s t - l e v e l  e m p l o y e e s .  S u c h  a p r o v i s i o n  is 

a l s o  l i k e l y  to b e  e v e n  m o r e  o n e r o u s  for s m a l l  o r  c i c s e l y - h e l d  

c o r p o r a t i o n s .

W e  w i l l  c o m m i t  o u r s e l v e s  t o  r e c o m m e n d  s p e c i f i c  l a n e  •g e  c h a n g e s  

t o  m a k e  t h e  b i l l  a c c e p t a b l e .  U n l e s s  c o n s i d e r a t i o n  is d e f e r r e d ,  

h o w e v e r ,  w e  m u s t  o p p o s e  t h i s  b i l l  as c u r r e n t l y  d r a f t e d .
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P A T R I C K  M. RO DEY  
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L .  S. K U RT Z ,  JR .
J U D G E  (RET . )  T H O M A S  B. S T E W A R T  

F R E D E R I C  E. B R O W N

TO:

ALASKA STATE LE GISLATURE
P O U C H  Y - S TA T E  C A P I T O L  

J U N E A U .  A L A S K A  9981!
( 9 0 7)  465-4B70

E X E C U T I V E  S E C R E T A R Y  

B I L L Y  G.  B E R R I E R

R e p r e s e n t a t i v e  J o h n  C o w d e r y ,  C h a i r m a n  
H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e

FROM:

DATE:

RE:

A t  t h e  j o i n t  h e a r i n g  of the L a b o r  a n d  C o m m e r c e  
C o m m i t t e e s  J a n u a r y  23, 1904, r e f e r e n c e  w a u  m a d e  to c e r t a i n
p r o p o s e d  a m e n d m e n t s  t h a t  w o u l d  be f o r t h c o m i n g .

It w a s  a g r e e d  t h a t  t h e  a m e n d m e n t s  w o u l d  b e  p r e p a r e d  b y  
P r o f e s s o r  D a n  F e s s l e r  a n d  w o u l d  be p r o v i d e d  t o  t h e  c o m m i t t e e s  
a f t e r  a f i n a l  r e v i e w  of the f o r m  by  the p a r t i e s  w h o  h a d  i n i t i a t e d  
t h e m — t h e  D i v i s i o n  of B a n k i n g ,  S e c u r i t i e s  a n d  C o r p o r a t i o n s ,  the 
s p o k e s p e r s o n  f o r  t h e  A l a s k a  F e d e r a t i o n  of N a t i v e s  s u b c o m m i t t e e  
a p p o i n t e d  to w o r k  o n  the bill, a n d  c o u n s e l  for A l a s k a  A i r l i n e s .

T h o s e  s t e p s  w e r e  f o l l o w e d .

T h e  a m e n d m e n t s  w e r e  p r o v i d e d  to c o m m i t t e e  s t a f f  of the 
H o u s e  a n d  S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e s ,  b o t h  b e f o r e  a n d  
a f t e r  the f i n a l  review.

O n  F e b r u a r y  1st, S e n a t e  L a b o r  a n d  C o m m e r c e  a p p r o v e d  the 
a m e n d m e n t s  as s u b m i t t e d ,  t o g e t h e r  w i t h  a L e t t e r  of I n t e n t  t h a t  
two c h a n g e s  in t h e  c o m m e n t a r y  on t h e  b i l l  be a p p r o v e d  as 
s u b m i t t e d .  T h e  c o m m i t t e e  v o t e d  the b i l l  o u t  a s  C S S B  2 4 6 ( L & C ) , 
i n c o r p o r a t i n g  the a g r e e d  a m e n d m e n t s .

E x c e p t  for o n e  date, the s u b s t a n c e ,  a n d  in s o m e  
i n s t a n c e s  t h e  f o r m  of the a m e n d m e n t s  h a d  b e e n  a g r e e d  u p o n  b y  the 
c o d e  r e v i s i o n  c o m m i s s i o n  m a n y  m o n t h s  ago, w i t h  the u n d e r s t a n d i n g  
t h a t  t h e y  w o u l d  be o f f e r e d  to the l e g i s l a t i v e  c o m m i t t e e s  a t  the 
a p p r o p r i a t e  time.

T h e  p r o p o s e d  a m e n d m e n t s  a n d  p r o p o s e d  f o r m  of the L e t t e r  
of I n t e n t  a r e  a t t a c h e d ,  as p r e v i o u s l y  p r o v i d e d  o n  F e b r u a r y  3.

A l s o  a t t a c h e d  a r e  a few w o r d s  of e x p l a n a t i o n  k e y e d  to 
t he p a g e  a n d  l i n e  of e a c h  p r o p o s e d  a m e n d m e n t .

D i c k  R e g a n ,  R e s e a r c h  D i r e c t o r  
A l a s k a  C o d e  R e v i s i o n  Cornmissi.o.

F e b r u a r y  8 , 1 9 8 4

A m e n d m e n t s  to H B  3 4 3 / S B  246 o n  
for p r o f i t  c o r p o r a t i o n s

D R : c h w
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P a g e  1 2 , l i n e s  27- 2 0 :

S e c t i o n  5(b) a t  p a g e  160 of the b i l l  r e q u i r e s  e x i s t i n g  
c o o r p o r a t i o n s  to r e s t a t e  t h e i r  a r t i c l e s  of i n c o r p o r a t i o n  w i t h i n  
f i v e  y e a r s  a f t e r  t h e  e f f e c t i v e  d a t e  of t h e  n e w  code. It w a s  
p o i n t e d  o u t  t h a t  in s o m e  i n s t a n c e s  a c o r p o r a t i o n  c a n n o t  p r o v i d e  
t h e  n a m e  a n d  a d d r e s s  of its i n i t i a l  r e g i s t e r e d  a g e n t  b e c a u s e  the 
i n f o r m a t i o n  h a s  b e e n  l o s t .  T h i s  a m e n d m e n t  w o u l d  t a k e  c a r e  of the 
p r o b l e m .

A  r e l a t i v e l y  r e c e n t  d a t e  in the s e c t i o n  is n e e d e d ,  b u t  
t h e  s p e c i f i c  d a t e  c h o s e n  is n o t  of i m p o r t a n c e .  T h e  d a t e  of f i r s t  
i n t r o d u c t i o n  of t h e  A l a s k a  C o r p o r a t i o n s  C o d e  as a b i l l  in the 
l e g i s l a t u r e  is a d a t e  u s e d  e l s e w h e r e  in t h e  b i ll. U s i n g  it h e r e  
is s i m p l y  to a v o i d  u s i n g  m a n y  d i f f e r e n t  d a t e s  in t h e  bill.

£ag& I Z j. l i a s .  2£Ll
T h e  a m e n d m e n t  is s u b s u m e d  in t h e  a b o v e  a m e n d m e n t .

Paao. l i a s  5jl

T h i s  c o r r e c t s  an e r r o n e o u s  c r o s s  r e f e r e n c e .  T h e r e  is 
no  s e c t i o n  1 0 . 0 6 . 8 7 3  in t h e  bill.

P.a.g.e. 5 H *  JLoIlcttina JLjuxa 2JLl

T h e  b i l l  p r o v i d e s  t h a t  s t a g g e r e d  t e r m s  of d i r e c t o r s  a r e  
i n v a l i d  u n l e s s  p r o v i d e d  for in t h e  a r t i c l e s  of i n c o r p o r a t i o n .  
T h e  e f f e c t  of t h e  c h a n g e  is t h a t  a p r o v i s i o n  in a c o r p o r a t i o n ' s  
b y l a w s  p r o v i d i n g  for c e r t a i n  s t a g g e r e d  t e r m s  of its d i r e c t o r s  
w o u l d  be v a l i d  i f  t h e  p r o v i s i o n  w a s  in t h e  b y l a w s  b e f o r e  a r e c e n t  
d a t e — t h e  d a t e  o f  f i r s t  i n i r o d u c t i o n  of t h e  A l a s k a  C o r p o r a t i o n s  
C o d e  b i l l  in the l e g i s l a t u r e ,  M a r c h  24, 1 9 8 2 .

In o t h e r  w o r d s ,  t h e  a m e n d m e n t  w o u l d  m a k e  t h i s  p r o v i s i o n  
of t h e  b i l l  p r o s p e c t i v e ,  k e e p i n g  in e f f e c t  v a l i d  b y l a w s  on 
s t a g g e r e d  te r m s ;  h o w e v e r ,  no  c o r p o r a t i o n  w o u l d  be a b l e  to 
h u r r i e d l y  e n a c t  b y l a w s  now, s i m p l y  in a n t i c i p a t i o n  of p a s s a g e  of 
t h i s  bill.



Pao.t, 127 r. lines. 7-9:

T h e  c o m m i s s i o n  a g r e e d  w i t h  D i r e c t o r  K i r k p a t r i c k  t h a t  
r e q u i r i n g  a c o r p o r a t i o n  f r o m  a n o t h e r  s t a t e  t o  f i l e  i t s  a r t i c l e s  
a n d  a l l  a m e n d m e n t s  to its a r t i c l e s  in A l a s k a  w o u l d  b e  c o s t l y  to 
a d m i n i s t e r  a n d  t h a t  t h e  r e a d y  a v a i l a b i l i t y  of t h o s e  a r t i c l e s  a n d  
a m e n d m e n t s  f r o m  the p a r e n t  s t a t e  of t h e  c o r p o r a t i o n  a d e q u a t e l y  
s e r v e s  the n e e d s  of A l a s k a n s .  The c h a n g e  w a s  a g r e e d  u p o n  in the 
c o m m i t t e e  h e a r i n g  H a y  17, 1 9 8 3 ,  a n d  a o a i n  in t h e  h e a r i n g  J a n u a r y  
23, 1 9 8 4 .

P a a a  H S U  l i n n  23±  Page. 139, l i n e  9:

T h e s e  a r e  o n l y  c h a n g e s  to p r e f e r r e d  d r a f t i n g  style. A  
m i s d e m e a n o r  is a " C l a s s  A "  m i s d e m e a n o r  if no c l a s s  is d e s i g n a t e d  
i n  the s t a t u t e .  ( R e f e r e n c e  e x i s t i n g  A S  1 1 . 8 1 . 2 5 0 ( c ) ) .

P a g e  U G L l  U n a s  2 3 jz2 S L

T h i s  is a d e l e t i o n  of u n n e c e s s a r y  a n d  p o s s i b l y  
c o n f u s i n g  v e r b i a g e .

P-ft.ga 1A2.J. l i n e  8_l

T h e  d e l e t e d  p h r a s e  is o b s o l e t e .  O r i g i n a l l y  the 
a r t i c l e s  of i n c o r p o r a t i o n  of an A N C S A  c o r p o r a t i o n  h a d  to be 
a p p r o v e d  b y  the S e c r e t a r y  of t h e  I n t e r i o r  (ANCSA, S e c t i o n  7(d)). 
H o w e v e r ,  a f t e r  f i v e  y e a r s  t h e  a r t i c l e s  c o u l d  b e  f r e e l y  a m e n d e d .  
B e c a u s e  m a n y  su c h  a m e n d m e n t s  h a v e  b e e n  m a de, a r t i c l e s  th a t  are 
" a p p r o v e d  b y  the S e c r e t a r y  of the I n t e r i o r "  a r e  a t h i n g  oof the 
p a s t  in s o m e  of the A N C S A  c o r p o r a t i o n s .

£ilO£ 1.4.3, H o £  1 8 j.

T h e  c h a n g e  is to c o n f o r m  to a d e c i s i o n  m a d e  b y  the
l e g i s l a t u r e  in e x i s t i n g  law, AS  10 . 0 5 . 0 0 5 ( a ) ( 2 ) (B)(ii) , t h a t  
A N C S A  S e c t i o n  7(i) m o n e y  is n o t  i n c l u d e d  in " c a p i t a l " .  S e c t i o n
7(.i) i n c o m e  is f r o m  the p o o l l e d  705 of r e v e n u e  f r o m  the
s u b s u r f a c e  e s t a t e  a n d  timber.



Page 1 4 8 lines .2.5-2.6_?_

T h i s  is a c h a n g e  in f o r m  only, t o  c o n f o r m  to l a n g u a g e  

e l s e w h e r e  in t h e  Act.

P a o e  I A S U  l i n e . 12a. fQllp»Ang the p.m M l
T h e  s e c t i o n  of t h e  b i l l  a m e n d e d  h e r e  d e a l s  o n l y  w i t h  

A N C S A  c o r p o r a t i o n s .  T h e  o n l y  p u r p o s e  of t h e  a m e n d m e n t  is to 
c o n f o r m  to S e c t i o n  30 of t h e  A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  Act.

P a g e  14JL. lin a H i

S u r p l u s  a n d  c o n f u s i n g  l a n g u a g e  is d e l e t e d .

£ & 3i 161a. l i e e  111

A n  u p d a t e  of the e f f e c t i v e  d a t e  c l a u s e .

- 3 -



A M E N D M E N T

O f f e r e d  in t h e  H O U S E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E  BY:

TO: H B  343

P a g e  12, l i n e  27-29:

D e l e t e  a l l  m a t e r i a l  a n d  insert:

"(3) if i n c o r p o r a t i o n  is a f t e r  M a r c h  24, 1982, the 

a d d r e s s  of  its i n i t i a l  r e g i s t e r e d  o f f i c e  a n d  t h e  n a m e  of  its 

i n i t i a l  r e g i s t e r e d  a g e n t ; 1'

P a g e  12, li n e  29:

D e l e t e  "at t h a t  a d d r e s s "

P a g e  16, l i n e  5:

D e l e t e  "AS 1 0 . 0 6 . 8 7 3 "  a n d  i n s e r t  "AS 1 0 . 0 6 . 8 7 0 "

P a g e  56, f o l l o w i n g  l i n e  28:

Insert:

"(c) a p r o v i s i o n  in t h e  b y l a w s  o f  a c o r p o r a t i o n  w h i c h ,  w e r e  

it a p r o v i s i o n  o f  t h e  a r t i c l e s  o f  i n c o r p o r a t i o n ,  w o u l d  a c c o r d  

w i t h  (a) o f  t h i s  s e c t i o n  s h a l l  b e  v a l i d  p r o v i d e d  t h a t  it w a s  

a d o p t e d  p r i o r  t o  M a r c h  24, 1 9 8 2 . "

P a g e  127, l i n e s  7-9:

D e l e t e  " t o g e t h e r  w i t h  a v e r i f i e d  c o p y  o f  its a r t i c l e s  of

i n c o r p o r a t i o n  a n d  a l l  a m e n d m e n t s  to t h e  a r t i c l e s , "

P a g e  138, l i n e  28:

I n s e r t  " C l a s s  A" b e f o r e  " m i s d e m e a n o r "

P a g e  139, l i n e  9:

I n s e r t  " C l a s s  A" b e f o r e  " m i s d e m e a n o r "



P a g e  147, l i n e s  28- 2 9 :

D e l e t e  ", e x c e p t  a v i l l a g e  c o r p o r a t i o n  t h a t  m a y  b e  i n c o r p o r a t e d  

u n d e r  e i t h e r  t h i s  c h a p t e r  or  A S  1 0 . 2 0 , "

P a g e  148, l i n e  8:

D e l e t e  " a p p r o v e d  b y  t h e  U n i t e d  S t a t e s  S e c r e t a r y  o f  t h e  I n t e r i o r "

P a g e  148, l i n e  18:

D e l e t e  ", 7 ( i ) , "

P a g e  148, l i n e s  25-26:

D e l e t e  " m a y  n o t  be c o n s i d e r e d  to  b e  a d i s t r i b u t i o n  in p a r t i a l  

l i q u i d a t i o n "  a n d  i n s e r t  "is n o t  a ' d i s t r i b u t i o n  to its s h a r e h o l d e r s '  

a s  d e f i n e d  b y  A S  1 0 . 0 6 . 9 9 0 ( 1 7 ) "

P a g e  149, l i n e  12, f o l l o w i n g  the p e r i o d :

I n s e r t  " N o t w i t h s t a n d i n g  the p r o v i s i o n s  of  A S  1 0 . 0 6 . 5 7 4 —  

1 0 . 0 6 . 5 8 6 ,  a p l a n  of  m e r g e r ,  c o n s o l i d a t i o n ,  o r  e x c h a n g e  q u a l i f i e d  

u n d e r  t h i s  s e c t i o n  p r i o r  to D e c e m b e r  19, 1991, s h a l l  n o t  i n c l u d e  

th e  r i g h t  of s h a r e h o l d e r s  to d i s s e n t . "

P a g e  149, l i n e  15:

D e l e t e  " t h a t  is r e q u i r e d  b y  t h e  l a n g u a g e  of t h a t  A c t "

P a g e  161, l i n e  13:

D e l e t e  " J u l y  1, 1983" a n d  i n s e r t  " J u l y  1, 1984"



A L A S K A  S T A T E  L E G I S L A T U R E  - S E N A T E  
COMM ITTEE ON LABOR AND COMMERCE

SE N A T O R  R IC H A R D  I. ELIASON P O U C H  V • J U N E A U .  A L A S K A  9981I
C H A I R M A N  < 007 > 465.3844

LETTER OF INTENT

II: is the intent of the Senate Labor and Commerce Committee that the 

detailed commentary accompanying S.B. 246, House and Senate Joint Journal 

Supplement No. II, be considered a comprehensive guide to the proposed 

n e w  A l a s k a  Corporation Code and as such should be amended and revised 

accordingly if any changes are made to S.B. 246.

The following narrative changes reflect the amendments adopted in CSSB 

246 (L&C) .

(At page 89 of the House and Senate Joint Journal Supplemental for April 

8 :, 1 9 8 %  the Official Comment to Section 388 should be amended to read):

Official Comment to ACC Section 10.06.388. ACQUISITION OF CORPORATION'S 

ORRl SHARES; REISSUANCE OR RETIREMENT.

S C O P E : ACC sec. 388 specifies the treatment to be given redeemed or

repurchased shares. They revert to the status of authorized but unissued 

shares unless the articles of incorporation prohibit reissuance. If 

reissuance is prohibited, the article stating the number of authorized 

shares must be amended to reflect the lowered number. Such an amendment 

of the articles must be filed with the commissioner. Shareholder 

approval of the required amendment is not necessary.

While sec. 388 abolished the antiquated accounting concept of "treasury 

shares", nothing in this section is intended to prejudice the present or 

contingent contract rights which nre-ACC corporations m ay have created in 

reacquired shares described as "treasury shares."

C HANGE IN FORMER ALASKA L A W : ACC sec. 388 is taken from GCL Section 510.

It continues prior Alaska law (former AS 10.05.312-345) in requiring a 

filing with the commissioner of an amendment to the arf'cles. It departs 

from and simplifies prior law by the elimination > the concept of 
"treasury shares."

O F F I C I A L  n U l l N C t t



(At page 123 of the House and Senate Joint Journal Supplement for April 

8, 1983, the Official Comment to Section 455 should be amended to read):

Official Comment to ACC Section 10.06.455. CLASSIFICATION OF DIRECTORS.

S C O P E : Sec. 455 provides for optional classification of a board

consisting of a m i n i m u m  membership while taking steps to preclude the 

adoption of such a scheme for a corporation which has not eliminated 

cumulative voting from adopting such a classification scheme by amendment 

if shares sufficient to elect one director under cumulative voting oppose 

such amendment. Sec. 455 replaces former AS 10.05.186.

CHANGE IN FORMER ALASKA L A W : Sec. 455(a) is an enactment of Model Act

Section 37 and works an important change from former AS 10.05.186 

respecting the election to classify the board. Under prior Alaska law 

this decision could be taken by a bylaw adopted by the board without 

shareholder participation. The danger to rinority share representation 

in such circumstances led to subsection (a)'s requirement that the 

election be taken in the articles, which insures shareholder 
participation.

Subsection (b) is new. Continuing the concern for minority share 

representation on the board of a corporation which has not eliminated 

cumulative voting, sec. 455(b) precludes amendment of the articles to 

classify the board if the number of shares voting "no" on the amendment 

or refusing to consent in writing would be sufficient to elect one 

director if voted cumulatively at an election of the entire board.

Subsection (c) is new. It permits board classification pursuant to the 

terms of a provision frn the bylaws rather than the articles of 

incorporation. In order to classify a board under sec. 455(c) it is 

necessary that the bylLW have been adopted p“ior to March 24, 1982 with 

or without shareholder participation, and that I t  contains nothing which, 

were it a provision in the arcicles of incorporatio n ■ would offend sec. 

455(a). Thus, all of the restrictions on the minimum size of the board, 

the m i n imum number of classes, and the terms of the director office set 

forth in sec. 455(a) limit the terms of any bylaw which would be 

effective under sec. 455(c).
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A L A S K A  C O D E  R E V I S I O N  C O M M I S S I O N
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C O M M IS S IO N E R S  
J O H N  W.  A U 3 0T T  . C H A I R M A N  

J A M E S  L.  B A L D W I N  - V I C E  C H A I R M A N  
P A T R I C K  M. RO DEY  
C H A R L I E  B U S S E L L  

L .  S. K UR T Z .  JR.
J U D G E  (RET. )  T H O M A S  D. S T E W A R T  

F R E D E R I C  E. B R O W N

TO:

A L A S K A  STAT E  L E G I S L A T U R E
P O U C H  Y • S T A TE  C A P I T O L  

J U N E A U .  A L A S K A  9 0 B I I  
( 9 0 7 )  <505-4070

R e p r e s e n t a t i v e  J o h n  C o w d e r y ,  C h a i r m a n  
H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e

S e n a t o r  R i c h a r d  I. E l i a s o n ,  C h a i r m a n  
S e n a t o r  L a b o r  a n d  C o m m e r c e  C o m m i t t e e

EXCCUTIVF. SCCnr.TARY 
B I L L Y  G. B C R R I E R

F R O M :

DATE:

RE:

D i c k  R e g a n ,  R e s e a r c h  D i r e c t o r  
A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n

F e b r u a r y  1, 1 9 0 4

T r a n s c r i p t  of j o i n t  h e a r i n g  on 
HB  3 4 3 / S B  246 on p r o f i t  c o r p o r a t i o n s

E n c l o s e d  is a t r a n s c r i p t  m a d e  f r o m  the H o u s e  L a b o r  and 
C o m m e r c e  C o m m i t t e e ' s  t a p e  of t h e  j o i n t  h e a r i n g  on H B  3 4 3 / S B  246 
h e l d  M o n d a y ,  J a n u a r y  23, 1 9 8 4 .  C a t h e r i n e  W a l s h  of t h i s  o f f i c e  
t y p e d  it a t  the r e q u e s t  of the c o d e  r e v i s i o n  c o m m i s s i o n .

A n y  m e m b e r s  of the H o u s e  or S e n a t e  L a b o r  a n d  C o m m e r c e  
C o m m i t t e e s  w h o  w e r e  a b s e n t  f r o m  the J a n u a r y  2 3 r d  m e e t i n g  m a y  be 
e s p e c i a l l y  i n t e r e s t e d  in the t r a n s c r i p t .

S i n c e  t h e  H o u s e  m e m b e r s  h a d  to l e a v e  for a f l o o r  
s e s s i o n  b e f o r e  the m e e t i n g  v/as c o n c l u d e d ,  t h e y  m a y  be  i n t e r e s t e d  
in t h e  t e s t i m o n y  a t  the l a s t  of the t r a n s c r i p t — t e s t i m o n y  of 
E l i z a b e t h  J o h n s t o n  of the A l a s k a  F e d e r a t i o n  of N a t i v e s  
s u b c o m m i t t e e  on the b i l l  a n d  Irv B e r t r a m ,  l e g a l  c o u n s e l  for 
A l a s k a  A i r l i n e s .

D R : c h w

E n c l o s u r e



J O I N T  H O U S E  / S E N A T E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E  
H E A R I N G  O N  H B  3 4 3 / S B  2 4 6 — F O R  P R O F I T  C O R P O R A T I O N S

J A N U A R Y  23, 1 9 8 4  
8: 3 0  a.m.

C O W D E R Y :  I ' d  l i k e  to c a l l  t h e  L a b o r  a n d  C o m m e r c e
m e e t i n g  to o r d e r .  I t ' s  J a n u a r y  23, 1 984, a t  9:30 a.m. (sic) 
8:50 a.m. I ' d  l i k e  to n o t e  t h o s e  p r e s e n t :  Rep. U e l i n g ,  Rep. 
P e s t i n g e r ,  Rep. K o p o n e n  a n d  J a m e s  C o w d e r y .  A n d  I'd a l s o  li k e  to 
n o t e  p r e s e n t  S e n a t o r  M u l c a h y .  T h e  p u r p o s e  of th i s  m o r n i n g ' s  
m e e t i n g  i s  to h a v e  t e s t i m o n y  on a n  a c t  r e v i s i n g  the c o r p o r a t e  
code. A t  t h i s  t i m e  I t h i n k  t h a t  w e  v o u l d  l i k e  to c a l l  on J o h n  
A b b o t t  a n d  a n y o n e  t h a t  w o u l d  l i k e  t o  t e s t i f y  s i g n  in. T h e  f i r s t  
o n e  to t e s t i f y  t h a t  I b e l i e v e  I'd l i k e  to h a v e  is J o h n  A b b o t t .  
S t a t e  y o u r  n a m e  a n d  a f f i l i a t i o n .

A B B O T T :  T h a n k  you, Rep. C o w d e r y .  M y  n a m e  is J o h n  A b b o t t  
a n d  I a m  t h e  c h a i r m a n  of t h e  A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n .  T h e  
c o d e  r e v i s i o n  c o m m i s s i o n ,  for t h o s e  of y o u  w h o  a r e  u n a w a r e  of
this, w a s  a T i t l e  24 c o m m i s s i o n  c r e a t e d  by the l e g i s l a t u r e  in 
3976. It is c o m p r i s e d  of i n d i v i d u a l s  r e p r e s e n t i n g  the A l a s k a  
C o u r t  S y s t e m ,  t h e  A t t o r n e y  G e n e r a l ' s  o f f i c e  r e p r e s e n t i n g  the 
G o v e r n o r ,  t h e  A l a s k a  B a r  A s s o c i a t i o n  r e p r e s e n t a t i v e ,  
r e p r e s e n t a t i v e s  f r o m  b o t h  t h e  H o u s e  a n d  the S e n a t e ,  at  t h i s  time, 
Rep. C h a r l i e  B u s s e l l  a n d  S e n a t o r  P a t r i c k  R o d e y .  M y s e l f  a i; an 
a p p o i n t m e n t  of the G o v e r n o r ,  a s  a l a y p e r s o n  a n d  F r e d  B r o w n  as a 
r e p r e s e n t a t i v e  of G o v e r n o r  S h e f f i e l d .  We  h a v e  one v a c a n c y  on the
c o m m i s s i o n  a t  t h e  p r e s e n t  time. G e n e r a l l y ,  the* p u r p o s e  of the
c o m m i s s i o n  is t o  e n t e r t a i n  r e q u e s t s  b y  the l e g i s l a t u r e ,  by a n y  
b r a n c h  of g o v e r n m e n t  for t h a t  m a t t e r ,  to l o o k  i n t o  a r e a s  of
s t a t u t o r y  l a w  of a t e c h n i c a l  n a t u r e  t h a t  a r e  in n e e d  of r e v i s i o n  
f or a n y  n u m b e r  of r e a s o n s  i n c l u d i n g  the f a c t  th-it t h e y  no l o n g e r  
c o m p o r t  w i t h  the A l a s k a  life, b e c a u s e  w e  a r e  a m o r e  s o p h i s t i c a t e d  
s tate, b e c a u s e  t h e y  h a v e n ' t  p r o v i d e d  for a n u m b e r  of ye a r s ,  t h a t  
t h e y  a r e  o u t  of s y n c  w i t h  t h e  p r e s e n t  n e e d s  of t h e  law. T h e  
c o m m i s s i o n  a l s o  e n t e r t a i n s  its own p r o j e c t s  a n d  h a s  a t  a n y  g i v e n  
p o i n t  in t i m e  two m a j o r  p r o j e c t s  at  least, p l u s  a n u m b e r  of m i n o r  
p r o j e c t s  for c o n s i d e r a t i o n  b y  the l e g i s l a t u r e .  V7e h a v e  at  t h e  
p r e s e n t  t i m e  f i v e  m a j o r  b i l l s ,  s o m e  of w h i c h  w i l l  be c o n s i d e r e d  
b y  the l e g i s l a t u r e  t h i n  s e s s i o n ,  o t h e r s  w i l l  d i e  a n d  not g e t  
c o n s i d e r a t i o n .  T h e  b i l l  in f r o n t  of y o u  t o d a y  h a s  b e e n  
i n t r o d u c e d  b y  the R u l e s  C o m m i t t e e  in b o t h  the H o u s e  a n d  the 
S e n a t e  as H B  343 a n d  S B  24G. T h e  two b i l l s  a r c  i d e n t i c a l  in w h a t  
th e y  do a n d  w e r e  i n t r o d u c e d  s i m u l t a n e o u s l y  for t h e  p u r p o s e  of 
c o n s i d e r a t i o n  by  b o t h  the douse: a n d  Seriate w i t h o u t  the n e c e s s i t y  
of g o i n g  t h r o u g h  o n e  a n d  t h ^ n  g o i n g  t h c o u g h  the o t h e r .  T h i s  is 
t h e  pi.acticc; t h e  c o d e  r e v i s i o n  c o m m i s s i o n  h a s  u s e d  for the p a s t  
s e v e r a l  y e a r s  to e x p e d i t e  c o n s i d e r a t i o n  o f  t h e  bill. M y r elf, as 
c h a i r m a n ,  a n d  J e r r y  K u r t x  w h o  r e p r e s e n t s  the A l a s k a  Bar 
A s s o c i a t i o n  h a v e  b e e n  p r e s e n t  on t h e  c o m m i s s i o n  d u r i n g  the e n t i r e
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p e r i o d  of t i m e  the c o r p o r a t i o n s  b i l l  h a s  b e e n  c o n s i d e r e d  a n d  
w o r k e d  on, a n d  w e  a l o n g  w i t h  w i t h  o t h e r  m e m b e r s  of our s t a f f  a n d  
o t h e r  c o m m i s s i o n e r s  a r e  m o s t  a n x i o u s  to m e e t  w i t h  y o u  or y o u r  
s t a f f  to f u r t h e r  e x p l a i n  t h e  bi l l  i t s e l f .  It ' s  a v e r y  l a r g e  
b i l l ;  i t ' s  c o m p l i c a t e d ;  it is a s o p h i s t i c a t e d  b ill. It 
d e t e r m i n e s  all of t h e  a r e a s  of r e s p o n s i b i l i t y  w h i c h  are t a k e n  on 
w h e n  a c o m p a n y  s e e k s  a c o r p o r a t e  c h a r t e r  a n d  s e e k s  a p r i v i l e g e  
c o n f e r r e d  b y  t h e  S t a t e  of A l a s k a .  W e  h a v e  w i t h  us t o d a y  P r o f e s s o r  
D a n i e l  F e s s l e r .  He is a p r o f e s s o r  of l a w  a t  the U n i v e r s i t y  of 
D a v i s ,  C a l i f o r n i a ,  w h o  h a s  b e e n  the c o n s u l t a n t  on t h i s  bi l l  s i n c e  
its i n c e p t i o n  a n d  is o n e  of t h e  r e c o g n i z e d  a u t h o r i t i e s  on 
c o r p o r a t e  l a w  in t h e  U n i t e d  S t a t e s .  Ke  w i l l  g i v e  y o u  a t h u m b n a i l  
s k e t c h  of t h i s  b i l l  a n d  a t t e m p t  to a n s w e r  a n y  q u e s t i o n s  t h a t  y o u  
m a y  h a v e  c o n c e r n i n g  the s p e c i f i c  t e c h n i c a l  a s p e c t s  of t h e  b ill. 
T h e  b i l l  w a s  the r e s u l t  of c o n c e r n  o n  the p a r t  of m e m b e r s  of the 
c o d e  c o m m i s s i o n ,  b o t h  in p r i v a t e  p r a c t i c e  a n d  in t h e  o t h e r  a r e a s  
r e p r e s e n t e d  by t h e  co d e  c o m m i s s i o n ,  t h a t  s o m e  w o r k  n e e d e d  to be 
d o n e  b e c a u s e  the b a s i c  b i l l  h a d  been, as  it w e r e , an  o f f - t h e - r a c k  
b i l l  a d o p t e d  f r o m  O r e g o n  s t a t u t e s  a t  the t i m e  of s t a t e h o o d .  
W h e t h e r  or n o t  it w a s  a p p r o p r i a t e  to A l a s k a  e v e n  a t  the t i m e  it 
w a s  a d o p t e d  l e a v e s  s o m e  q u e s t i o n .  C e r t a i n l y  the e x i s t i n g  l a w  
d o e s  n o t  in a n y  r e s p e c t  r e a l l y  m e e t  the n e e d s  of A l a s k a n s  for 
i n c o r p o r a t i o n .  T h e  n e w  b i l l  a t t e m p t s  to set o u t  a n d  d e f i n e  all 
t h e  r e l a t i o n s h i p s  b e t w e e n  t h e  v a r i o u s  p r i n c i p a l s  or p l a y e r s  in 
the c o r p o r a t e  s t a t u s .  So  t h a t  o n e  n e e d  o n l y  look a t  th i s  b i l l  to 
d e t e r m i n e  h o w  y o u  b e c o m e  a c o r p o r a t i o n ;  h o w  y o u  a c t  a s  a 
c o r p o r a t i o n ;  h o w  y o u  t e r m i n a t e  as a c o r p o r a t i o n .  T h e  b i l l  t h a t ' s  
p r e s e n t l y  b e f o r e  t h i s  c o m m i t t e e  w a s  i n t r o d u c e d ,  I b e l i e v e ,  on 
A p r i l  9, 1.903, S i n c e  t h a t  time, s o m e  c h a n g e s  h a v e  b e e n  m a d e  as  a 
r e s u l t  of p u b l i c  h e a r i n g s  h e l d  by t h e  c o d e  r e v i s i o n  c o m m i s s i o n  
a n d  i n p u t  f r o m  v a r i o u s  d i f f e r e n t  o r g a n i z a t i o n s  c o n c e r n i n g  s o m e  of 
the s p e c i f i c  f e a t u r e s  of the bill. A n d  a s  a r e s u l t ,  t h e  c o d e  
c o m m i s s i o n  w i l l  b e  m a k i n g  s o m e  r e c o m m e n d a t i o n s  for c h a n g e s  to the 
c o m m i t t e e s  c o n s i d e r i n g  t h i s  bill. T h e  w o r k  on  s e c t i o n s ,  w r i t t e n  
c o m m e n t s  to the b i l l  a n d  r e q u e s t s  t h a t  c e r t a i n  c h a n g e s  be m a d e .  
T h e s e  c h a n g e s  a d d r e s s  c o n c e r n s  r a i s e d  by  A l a s k a  A i r l i n e s ,  o n e  of 
p r o b a b l y  the s t a t e ' s  largest, c o r p o r a t i o n s ,  a s p e c i a l  s u b c o m m i t t e e  
of t h e  A l a s k a  F e d e r a t i o n  of D a t i v e s  t h a t  h a s  w o r k e d  for q u i t e  
s o m e  t i m e  w i t h  the c o d e  c o m m i s s i o n ,  h a s  g r a c i o u s l y ,  g e n e r o u s l y  
p r o v i d e d  i t s  o w n  t i m e  a n d  e x p e r t i s e  a n d  its l e g a l  s t a f f  in 
v a r i o u s  of the c o r p o r a t i o n s  a n d  h a s  p r o v i d e d  os w i t h  s o m e  g o o d  
a n d  n e e d e d  a m e n d m e n t s  to t h e  bill. T h o s e ,  tor, w i l l  be 
e n t e r t a i n e d .  W e  a l s o  h a v e  w o r k e d  v e r y  c l o s e l y  wi«-n Hr. W i l l i s  
K i r k p a t r i c k ,  d e p u t y  d i r e c t o r  of c o r p o r a t i o n s  in the C o m m i s s i o n e r  
of C o m m e r c e  o f f i c e .  A n d  be, too, h a s  r e c o m m e n d e d  s o m e  c h a n g e s  
t h a t  if m a d e  w i l l  r e d u c e  a n y  f i n a n c i a l  i m p a c t  on h i s  o f f i c e .  S o  
t h a t  it w a s  t h e  i n t e n t  of t h e  c o m m i s s i o n  to d r a f t  a b i l l  t h a t  
w o u l d  h a v e  no f i n a n c i a l  i m p a c t  on t h e  C o m m i s s i o n e r  c r C o m m e r c e  
o f f i c e  or the d i r e c t o r  of c o r p o r a t i o n s .  So  y o u  w i l l  be g e t t i n g  
s o m e  r e c o m m e n d a t i o n s  for a m e n d m e n t s  p u r s u a n t  to our d i s c u s s i o n s  
a n d  the e x c h a n g e  of i d e a s  of A l a s k a  A i r l i n e s ,  the C o m m i s s i o n e r  of



C o m m e r c e  a n d  t h e  A l a s k a  F e d e r a t i o n  of N a t i v e ' s  s u b c o m m i t t e e .  I 
t h i n k  w i t h o u t  f u r t h e r  a d o  I ' l l  a s k  P r o f e s s o r  D a n i e l  F e s s l e r  to 
c o m e  u p  a n d  g i v e  y o u  a b r i e f  sum m a r y ,  an o v e r v i e w  of w h a t  the 
b i l l  d o es. If t h e r e  a r e  a n y  q u e s t i o n s ,  w e  a l s o  h a v e  s i g n e d  u p  as 
w i t n e s s e s ,  C o m m i s s i o n e r  J e r r y  K u r t z ,  F r e d  B r o w n  t o  p r o v i d e  
a d d i t i o n a l  t e s t i m o n y  or c o m m e n t s  or, in t h e  e v e n t  y o u  h a v e  s o m e  
q u e s t i o n s ,  w e ' l l  do our b e s t  to a n s w e r  t h e m  for you. T h a n k  you.

C O W D E R Y :  T h a n k  y o u .  I'd l i k e  to n o t e  t h a t  S e n a t o r  is 
p r e s e n t .  A n d  at t h i s  t ime, I'd l i k e  to h a v e  J o h n  A b b o t t  . . .
t h e n  t h e  n e x t  o n e  u p  is . . .

R O D E Y :  R a t h e r  t h a n  i n v i t e  a n y  c o m m e n t s ,  I t h i n k  t h a t  
P r o f e s s o r  F e s s l e r  c a n  do a b e t t e r  j o b  of e x p l a i n i n g  t h e  m a t e r i a l  
t h a n  a n y b o d y  e l s e  I know. Mr. C h a i r m a n ,  I ' m  the S e n a t e  m e m b e r  of
t h e  c o d e  r e v i s i o n  c o m m i s s i o n ,  and the c o d e  h a s  l a b o r e d  lo n g  a n d
h a r d ,  p a r t i c u l a r l y  P r o f e s s o r  F e s s l e r  a n d  C h a i r m a n  A b b o t t  on  th i s  
p a r t i c u l a r  l e g i s l a t i o n .  A n d  I t h i n k  it is w o r t h y  of the
c o m m i t t e e ' s  v e r y  s e r i o u s  c o n s i d e r a t i o n .  It is in f i n a l  form, but 
it is v e r y  n e a r  p a s s a g e .

F E S S L E R :  G e n t l e m e n ,  I am a s c h o o l  t e a c h e r  at the
U n i v e r s i t y  of C a l i f o r n i a  at D a v i s .  A n d  the s u b j e c t s  t h a t  I t e a c h  
a r e  c o n t r a c t s  a n d  c o r p o r a t i o n s .  F o u r  y e a r s  a g o  I w a s  a p p r o a c h e d  
b y  t h e  c o m m i s s i o n  a n d  a s k e d  if I w o u l d  be i n t e r e s t e d  in s e r v i n g  
as a c o n s u l t a n t  to f i r s t  s u r v e y  t h e  c o n t e n t  of e x i s t i n g  A l a s k a  
s t a t u t o r y  l a w  in t h e  b u s i n e s s  f i e l d ,  a n d  t h e n  w o r k  w i t h  the
c o m m i s s i o n  s h o u l d  i t  d e t e r m i n e  t h a t  t h e r e  w a s  n e e d  for r e v i s i o n .  
T h e  s u r v e y  of e x i s t i n g  A l a s k a  lav/ w a s  u n d e r t a k e n ,  a n d  the
c o n c l u s i o n  w a s  a r r i v e d  a t  t h a t  t h e  e x i s t i n g  A l a s k a  l a w  w a s  n o t  
t h e  l a w  t h a t  the s t a t e  w o u l d  n e s t  l i k e  to h a v e  its c i t i z e n s  
f u n c t i o n i n g  und e r .  T h e  l a w  t h a t  w e  c u r r e n t l y  h a v e  in A l a s k a  w a s  
a d o p t e d  b y  t h e  l e g i s l a t u r e ,  t h e  f i r s t  l e g i s l a t u r e  a f t e r  
s t a t e h o o d ,  b y  a d o p t i n g  t h e  t h e n  /vlaska, e x c u s e  me, the then
c o n t e n t  of t h e  O r e g o n  c o r p o r a t i o n  law. T h e  O r e g o n  c o r p o r a t i o n s  
l a w  in t u r n  w a s  t a k e n  f r o m  s o m e t h i n g  c a l l e d  the M o d e l  B u s i n e s s  
C o r p o r a t i o n  Ac t ,  w h i c h  a c t  w a s  pul: o u t  by the' B u s i n e s s  L a w
S e c t i o n  of t h e  A m e r i c a n  B a r  A s s o c a t i o n  in t h e  e a r l y  1 9 5 0 's. By 
the t i m e  A l a s k a  a d o p t e d  the O r e g o n  law, the O r e g o n  l e g i s l a t u r e  
w a s  on the v e r g e  of c h a n g i n g  it. And, s u b s e q u e n t l y ,  the O r e g o n  
l e g i s l a t u r e  h a s  c h a n g e d  m u c h  of the c o n t e n t  of t h e  law. So, a n d  
t h i s  is b e c a u s e  t h e  m o d e l  act, w h i c h  w a s  t h e  b a s i s  of the O r e g o n  
l a w  a n d  t h e n  b e c a m e  t h e  b a s i s  of our s o r t  of s t e p c h i l d  h a s  b e e n  
in t h e  p r o c e s s  of e v o l u t i o n .  T h e  c o m m i s s i o n  a l s o  n o t e d  t h a t  in 
t h e  i n t e r v e n i n g  n e a r  q u a r t e r  of a c e n t u r y ,  t h a t  t h e r e  h a v e  b e e n
s i g n i f i c a n t  c h a n g e s  in c o r p o r a t e  law in t h r e e  of the m o s t
c r i t i c a l  j u r i s d i c t i o n s  to w h i c h  o t h e r  s t a t e s  g e n e r a l l y  l o o k  for
g u i d a n c e .  A n d  t h a t  is t h a t  N e w  Y o r k  h a d  r e w r i t t e n  its
c o r p o r a t i o n s  l a w s  in t h e  l a t e  1 9 6 0 ' s ;  C a l i f o r n i a  u n d e r t o o k  a 
s i m i l a r  p r o j e c t  in w h i c h  I w a s  i n v o l v e d  on the w o r k i n g  c o m m i t t e e  
w i t h  t h e  l e g i s l a t u r e  in t h e  m i d - 1 9 7 0 's. A n d  f i n a l l y  the m o d e l
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a c t  i t s e l f  h a s  b e e n  r e c a l l e d  a n d  is in the p r o c e s s  of a 
t h r e e - y e a r  s t u d y  in w h i c h  a c o u p l e  of y e a r s  f r o m  n o w  w i l l  r e s u l t  
in f u r t h e r  r e c o m m e n d a t i o n s .  So t h e r e  h a v e  b e e n  c h a n g e s  w i t h  
r e g a r d  to t h e  t h e o r e t i c a l  b a s i s  of the law. F u r t h e r ,  t h e r e  a r e  
c h a n g e s  in A l a s k a  in a q u a r t e r  of a c e n t u r y .  C h a n g e s  w h i c h  
s u g g e s t e d  t h a t  it m i g h t  be t i m e  for the S t a t e  of A l a s k a  to h a v e  a 
c o r p o r a t i o n  l a w  t h a t  is a p r o d u c t  of its o w n  d e l i b e r a t e  c r e a t i o n ,  
r a t h e r  t h a n  s o m e t h i n g  b o r r o w e d  f r o m  e l s e w h e r e .  T h e  r e s u l t  of 
t h i s  f o u r - y e a r  e f f o r t  is t h e  b i l l  w h i c h  y o u  h a v e  i n  f r o n t  of 
y o u .  A n d  w i t h  t h e  e x c e p t i o n  of s o m e  m i n o r  a m e n d m e n t s  w h i c h  
r e s u l t e d  in f i n a l  m e e t i n g s  w i t h  r e p r e s e n t a t i v e s  of the A l a s k a  
F e d e r a t i o n  o f  N a t i v e s  s u b c o m m i t t e e  a n d  v a r i o u s  o t h e r  p r i v a t e  
p a r t i e s  w h o  h a v e  t e s t i f i e d  b e f o r e  t h e  c o m m i s s i o n  t h a t  the b i l l  
w h i c h  t h e  c o m m i s s i o n  is s e e k i n g  y o u r  l e g i s l a t i v e  a p p r o v a l  a n d  
e n a c t m e n t  is n o w  in f i n a l  form. In a d d i t i o n  to t h e  bill, the 
c o m m i s s i o n  h a s  p r e p a r e d  v e r y  l e n g t h y  c o m m e n t a r i e s .  T h e s e  
c o m m e n t a r i e s ,  h o p e f u l l y ,  a r e  d e s i g n e d  t o  e x p l a i n  t o  m e m b e r s  of 
b o t h  t h e  H o u s e  a n d  S e n a t e  t h e  o r i g i n  of e a c h  a n d  e v e r y  p r o v i s i o n  
of the act, to s h a r e  the v a l u e  j u d g m e n t s  w h i c h  c a u s e d  t h e  m e m b e r s  
o f  t h e  c o d e  r e v i s i o n  c o m m i s s i o n  to r e c o m m e n d  t h a t  p a r t i c u l a r  
c o n t e n t ,  to d i s c l o s e  to y o u  to the e x t e n t  t h a t  t h e  s t a t u t e  is 
b o r r o w e d  or m o d i f i e d  f r o m  s t a t u t o r y  l a w  in o t h e r  j u r i s d i c t i o n s  
t h e  s p e c i f i c  g e n e s i s  of t h e  law, a n d  t h e n  to s t a t e  w h a t  c h a n g e  
w o u l d  b e  m a d e  in e x i s t i n g  A l a s k a  lav/ w e r e  the l e g i s l a t u r e  to 
a d o p t  t h i s  b i ll. In a d d i t i o n ,  your s t a f f s  w i l l  be f u r n i s h e d ,  a n d  
t h e  m e m b e r s  w i l l  b e  i n v i t e d ,  to w o r k  w i t h  a n o t h e r  d o c u m e n t .  I 
a p o l o g i z e  for t h e  p r o d i g i o u s  s i z e  of t h e s e  d o c u m e n t s ,  b u t  t h i s  
d o c u m e n t  is u s e f u l  in t h a t  if a n  i n d i v i d u a l  is f a m i l i a r  w i t h  t h e  
p r o v i s i o n  o f  e x i s t i n g  A l a s k a  law, t h i s  w o r k s  b a c k w a r d s  f r o m  
e x i s t i n g  A l a s k a  la  w, s e c t i o n  by s e c t i o n ,  a n d  s h o w s  h o w  t h a t  
p r o v i s i o n  w o u l d  f a r e  s h o u l d  t h i s  p a r t i c u l a r  b i l l  be a d o p t e d .  S o  
t h o s e  s t u d y  a i d s  h o p e f u l l y  w i l l  be u s e f u l  to s t a f f s  a n d  w i l l  be  
u s e f u l  to the v a r i o u s  c o m m i t t e e s  of t h e  l e g i s l a t u r e .  W h a t  I h a d  
h o p e d  to do t h i s  m o r n i n g  w a s  to s h a r e  w i t h  y o u  s o m a  of t h e  v a l u e  
j u d g m e n t s  w h i c h  the c o m m i s s i o n  h a s  m a d e  a n d  w h i c h  a r e  e m b o d i e d  in 
t h e  m u l t i p l e  p r o v i s i o n s  of th i s  act. O n e  of t h e  m a j o r  
d i s a d v a n t a g e s  of e x i s t i n g  A l a s k a  l a w  is t h a t  if a n  i n d i v i d u a l  
v/ere to p i c k  it u p  s e e k i n g  to k n o w  t h e  c o n t e n t  of t h e  lav/ t h e  
i n d i v i d u a l  m i g h t  f o l l o w ,  e x i s t i n g  A l a s k a  c o r p o r a t e  l a w  is t o t a l l y  
d i s o r g a n i z e d .  P r o v i s i o n s  w h i c h  m a y  r e l a t e  or s u r r o u n d  the 
p r o b l e m  a r e  s c a t t e r e d  t h r o u g h o u t  the bill. O n e  of t h e  i n i t i a l  
i m p r e s s i o n s  t h a t  y o u  w i l l  g a i n  f r o m  l o o k i n g  a t  t h i s  b i l l  is t h a t  
it is v e r y  t i g h t l y  o r g a n i z e d .  it is o r g a n i z e d  b y  m a j o r  t o p i c a l  
s e c t i o n s  w i t h  t h e  h o p e  t h a t  if an i n d i v i d u a l  h a s  a p r o b l e m  w i t h  
th e  f o r m a t i o n  of a c o r p o r a t i o n ,  all p r o v i s i o n s  of t h e  a c t  t h a t  
d e a l  w i t h  c o r p o r a t e  f o r m a t i o n  w i l l  b e  f o u n d  in A r t i c l e  3. If t h e  
i s s u e  r e l a t e s  to c o r p o r a t e  f i n a n c e ,  A r t i c l e  4 c o n t a i n s  a l l  t h e  
r e l e v a n t  law. So that, in e s s e n c e ,  t h e  c o m m i s s i o n  d i r e c t e d  m e  to 
d r a f t  the v a l u e  j u d g m e n t s  w h i c h  it h a d  m a d e  v e r y  m u c h  in the f o r m  
of a c o o k b o o k ,  b u t  h o p e f u l l y  g e t t i n g  t h e  i n g r e d i e n t s  in t h e  r i g h t  
o r d e r  so t h a t  it s h o u i d  be s o m e t h i n g  w h i c h  an i n d i v i d u a l ,  w h e t h e r



a l a y p e r s o n  or a p r a c t i t i o n e r  d e s i r o u s  of k n o w i n g  t h e  c o n t e n t  of 
t h e  law, w i l l  be a b l e  to f i n d  it. A n d  o n c e  in the r i g h t  area, 
w i l l  f i n d  a l l  of t h e  r e l a t e d  p r o v i s i o n s  o f  t h e  s t a t u t e  r a t h e r  
t h a n  h a v e  t h e m  l y i n g  a r o u n d  in l a n d  m i n e s  s o m e  25 to 3 0 c r e d i t  
p a g e s  l a t e r ,  w h i c h  is t h e  r a t h e r  d u b i o u s  d i s t i n c t i o n  of the 
c u r r e n t  p r o v i s i o n s  of c h a p t e r  5, T i t l e  10. N e w  t h e  a r e a s  w h e r e i n  
s i g n i f i c a n t  v a l u e  j u d g m e n t s  a r e  f o u n d  w o u l d  b e  A r t i c l e  3 w h i c h  
d e a l s  w i t h  t h e  f o r m a t i o n  of a c o r p o r a t i o n .  S o m e  s t a t e s  l i k e  
C a l i f o r n i a  h a v e  a t t e m p t e d  to say t h a t  if y o u  a r e  g o i n g  to f o r m  a 
c o r p o r a t i o n  in C a l i f o r n i a ,  c e r t a i n  m a j o r  v a l u e  j u d g m e n t s  h a v e  
b e e n  m a d e  b y  the l e g i s l a t u r e .  A n d  the p r i c e  for f o r m i n g  a 
c o r p o r a t i o n  in Califoriria is t h a t  y o u  c o m p l y  w i t h  the v a l u e  
j u d g m e n t s .  T h e y  w o u l d  i n c l u d e  such t h i n g s  as the r e q u i r e m e n t  
t h a t  t h e r e  b e  c u m u l a t i v e  v o t i n g  for s h a r e h o l d e r s ;  t h a t  the b o a r d  
c a n n o t  be c l a s s i f i e d ;  t h a t  t h e  d i r e c t o r s  c a n  o n l y  s e r v e  o n e - y e a r  
terms. C a l i f o r n i a  is a s t a t u t e  w h i c h  is v e r y  p r e g n a n t  w i t h  v a l u e  
j u d g m e n t s  t h a t  s o r t  of t e l l  c i t i z e n s  t h i s  is the o n l y  w a y  w e  are 
g o i n g  to p e r m i t  it to b e  done. N o w  the r e a s o n  t h a t  th i s  s t a t u t e  
d o e s  n o t  do t h a t  is f i r s t  t h e r e  w a s  a f u n d a m e n t a l  p h i l o s o p h i c a l  
d i s a g r e e m e n t  t h a t  t h e  S t a t e  of A l a s k a  s h o u l d  be in the b u s i n e s s  
o f  m a k i n g  v a l u e  j u d g m e n t s  a b o u t  h o w  p e o p l e  v/ho e n t e r  in the 
c o r p o r a t e  f o r m  o u g h t  to b e h a v e .  T h e  v a l u e  j u d g m e n t  w h i c h  took 
p r e c e d e n c e  o v e r  t h a t  w a s  t h a t  p e o p l e  s h o u l d  be i n f o r m e d  by 
r e a d i n g  the s t a t u t e  w h a t  the p o s s i b i l i t i e s  are. A n d  t h a t  th e y  
s h o u l d  be a l l o w e d ,  k n o w i n g  w h a t  the p o s s i b i l i t i e s  are, to m a k e  
t h e i r  o w n  d e c i s i o n s  a s  to w h e t h e r  t h e r e  w i l l  b o  c u m u l a t i v e  
v o t i n g ;  h o w  l a r g e  a b o a r d  t h e y  w i l l  h a v e ;  w h e t h e r  t h e y  w i l l
c l a s s i f y  t h e  b o a r d ;  w h e t h e r  the b o a r d  w i l l  h a v e  t e r m s  t h a t  e x c e e d  
o n e  y e a r .  B u t  t h a t  t h o s e  v a l u e  j u d g m e n t s  s h o u l d  be l a y e d  out, 
a n d  t h e y  a r e  l a y e d  o u t  in A r t i c l e  3 in a m a n n e r  w h i c h  an 
i n d i v i d u a l  d e t e r m i n i n g  to f o r m  a c o r p o r a t i o n  c a n  q u i c k l y  s e e  th a t  
t h e s e  a r e  t h e  b a s i c  t h i n g s  w i t h  w h i c h  t h e  i n d i v i d u a l s  d e s i r o u s  of 
e n t e r i n g  t h i s  a s s o c i a t i o n  s h o u l d  c o m e  to s o m e  a g r e e m e n t .  
F u r t h e r ,  t h e r e  is the advantage.* that v/e c a y  t h a t  if y o u  a r e  g o i n g  
t o  m a k e  t h e s e  f u n d a m e n t a l  d e c i s i o n s ,  y o u  m u s t  p u t  t h e m  in the 
a r t i c l e s  of i n c o r p o r a t i o n .  So  t h a t  if a p e r s o n  v/ho is a
p o t e n t i a l  i n v e s t o r  d e s i r i n g  t o  k n o w  w h a t  the l a y  of the l a n d  is 
for X Y Z  c o r p o r a t i o n  n e e d  o n l y  o b t a i n  n c o p y  of the a r t i c l e s  of 
X Y Z  c o r p o r a t i o n ,  a n d  t h a t  - i n d i v i d u a l  w i l l  h a v e  a d e f i n i t i v e  
s t a t e m e n t  of the b a s i c  v a l u e  j u d g m e n t s  w h i c h  c i t i z e n s  f o r m i n g  
th a t  c o r p o r a t i o n  h a v e  m a d e .  A n d  t h e r e  is a f u r t h e r  p r o b l e m ,  
w h i l e  C a l i f o r n i a  h a s  a t t e m p t e d  to m a k e  v a l u e  j u d g m e n t s  a n d  i m p o s e  
t h e m  on c i t i z e n s ,  the s c a n d a l  is t h a t  p e o p l e  t h e n  s i m p l y  l e a v e  
the s t a t e  a n d  f o r e i g n  i n c o r p o r a t e .  T h e y  c o m e  b a c k  as O r e g o n  
c o r p o r a t i o n s .  T h e y  c o m e  b a c k  a c r o s s  t h e  s t a t e  l i n e  as  N e v a d a
c o r p o r a t i o n s .  A n d  no it w a s  d e e m e d  t h a t  t h i s  w a s  p r o b a b l y  not 
th e  b e s t  t h i n g  t o  a t t e m p t ,  a n d  t h a t  the a t t e m p t  in the s t a t e
t h a t ' s  p u r s u i n g  it  i s n ' t  w o r k i n g .  S o  in t h a t  r e s p e c t ,  a l t h o u g h  
y o u ' l l  see the C a l i f o r n i a  c o r p o r a t i o n  c o d e  h a s  h a d  a s i g n i f i c a n t  
i m p a c t  on m a n y  of the p r o v i s i o n s  of t h i s  r e c o m m e n d e d  l e g i s l a t i o n ,  
the b a s i c  t h i n g  t h a t  the C a l i f o r n i a  c o r p o r a t i o n  c o d e  is k n o w n  for
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is n o t  c a r r i e d  f o r w a r d  h e r e .  It is p o s  Lble to fo r m  a
c o r p o r a t i o n  in A l a s k a  w h i c h  is e v e r y  b i t  as straight.laced as a 
c o r p o r a t i o n  m a n d a t e d  u n d e r  C a l i f o r n  r lav/. T h a t  is a v a l u e  
j u d g m e n t  t h a t  c i t i z e n s  c a n  m a k e .  It is n o t  a v a l u e  j u d g m e n t  t h a t
t h e  l e g i s l a t u r e  v/ould be m a k i n g  for you. N o w  w i t h  r e g a r d  to
A r t i c l e  4 on c o r p o r a t e  f i n a n c e .  H e r e  A l a s k a  l a w  w a s  d e e m e d  to be
f l a w e d  in a m a n n e r  t h a t  is true of v i r t u a l l y  e v e r y  state. 
L a w y e r s , a t  l e a s t  in m y  e x p e r i e n c e  of b e i n g  o n e  a n d  t e a c h i n g  
o t h e r s  for a l o n g e r  p e r i o d  of t i m e  t h a n  I l i k e  to r e c o l l e c t ,  
g e n e r a l l y  m a k e  a c a r e e r  d e c i s i o n  to go i n t o  l a w  s o m e t i m e  a f ter 
t h e y  l e a r n  t h a t  t h e y  h a v e  no a p t i t u d e  w h a t s o e v e r  for a r i t h m e t i c ,  
l e t  a l o n e  m a t h e m a t i c s .  T h e  c o n s e q u e n c e  is t h a t  m o s t  l a w y e r s  
c a n n o t ,  i n c l u d i n g  m y s e l f ,  b a l a n c e  a c h e c k b o o k .  A n d  .lawyers a r c  
h o r r i f i e d  b y  c o n c e p t s  o f  a c c o u n t i n g .  T h e r e f o r e ,  over the y e a r s  
w e  h a v e  s o r t  of d e v e l o p e d  our o w n  a c c o u n t i n g  t e c h n i q u e s .  B e c a u s e  
o v e r  the y e a r s  v/e h a v e  h a d  p e r h a p s  a b i g g e r  v o i c e  t h a n  v/e s h o u l d  
h a v e  w h i s p e r i n g  in t h e  e a r s  of e l e c t e d  r e p r e s e n t a t i v e s  a n d  
p e o p l e ,  our v e r s i o n s  of the m y t h s  of a c c o u n t i n g  r a t h e r  t h a n  t h e  
a c c o u n t i n g  p r o f e s s i o n  hcive b e g u n  to c r e e p  i n t o  the lav/. A l a s k a ' s  
c u r r e n t  c o r p o r a t i o n  l a w  s u f f e r s  f r o m  p e r h a p s  a t e r m i n a l  ca s e  of 
l a w y e r - a c c o u n t i n g  t e r m s .  O n e  of the m a j o r  t h i n g s  w h i c h  
c o r p o r a t i o n s  m u s t  w o r r y  a b o u t  if t h e y  a r e  to b e h a v e  in a s o c i a l l y
r e s p o n s i b l e  m a n n e r ,  s i n c e  t h e y  are g i v e n  the p r e s u m p t i o n  of
l i m i t e d  l i a b i l i t y .  If I f o r m  a c o r p o r a t i o n ,  my c r e d i t o r s  a n d  
e v e n  v i c t i m s  of c a l a m a t i e s  s u c h  as  t o r t s  m u s t  look o n l y  to the 
a s s e t s  of t h e  c o r p o r a t i o n ,  n o t  to my o w n  p e r s o n a l  a s s e t s .  
C i r c u m s t a n c e s  a r e  i m p o r t a n t  to the state, a l l  p e o p l e  v/ho c o m e  
i n t o  c o n t a c t  w i t h  c o r p o r a t i o n s .  W ell, t h e n  w h a t  a s s e t s  m u s t  I 
l e a v e  w i t h  the c o r p o r a t e  e n t i t y ?  w h a t  a c c o u n t i n g  p r i n c i p l e s  m u s t  
I o b s e r v e  in k e e p i n g  the b o o k s  of t h e  c o r p o r a t i o n ?  T h e  l a w  h a s  
a l w a y s  b e e n  i n t e r e s t e d  in t h i s  q u e s t i o n .  B u t  the p r o b l e m  is t h a t  
v/e a l l o w e d  a g u l f  to g r o w  b e t w e e n  w h a t  t h e  l a w  s e e m e d  to be 
s u g g e s t i n g  a n d  w h a t  a c c o u n t a n t s  w e r e  t e l l i n g  p e o p l e  a r e  the 
i n t e l l i g e n t  w a y  to p a r s e  t h r o u g h  m a t t e r s  a n d  to r e s o l v e  t h e m  on 
t h e  b o o k s  a n d  r e c o r d s  of a c o r p o r a t e  e n t i t y .  C a l i f o r n i a  b r o k e  
n e w  g r o u n d  in 1 9 7 7  w h e n  .it: s a i d  t h a t  .it w o u l d  a b o l i s h  all
c o n c e p t s  of l e g a l  a c c o u n t i n g .  It w o u l d  s u b s t i t u t e  s o m e  s t r a i g h t ,  
c o m m o n  s e n s e  i d e a s  as  to w h e n  a c o r p o r a t i o n  c o u l d  p a y  a 
d i v i d e n d .  A  c o r p o r a t i o n  c o u l d  p a y  a d i v i d e n d  w i t h i n  t h e  
d i s c r e t i o n  of t h e  b o a r d  of d i r e c t o r s  a t  a n y  tic.;; s o  l o n g  as the 
a s s e t s  of the c o r p o r a t i o n  e q u a l  the l i a b i l i t i e s  of t h e
c o r p o r a t i o n  w i t h  the p r o t e c t i v e  r a t i o  of $ 5 .00 in a s s e t s  to e v e r y  
$ 4.00 in l i a b i l i t i e s .  A  v e r y  s i m p l e  c o n c e p t  to u n d e r s t a n d .  
T h e r e  are n o  l o n g e r  r e d u c t i o n  s u r p l u s ,  e a r n e d  s u r p l u s ,  all of the 
n o t i o n s  w h i c h  l a w y e r s  h a v e  i n v e n t e d  ov e r  the y e a r s .  It ' s  a v e r y  
s i m p l e  idea. If v/e a r e  g o i n g  t:o m a k e  a d i s t r i b u t i o n ,  w h e t h e r  we 
m a k e  it in m o n e y ,  w h e t h e r  v/e m a k e  it in c o r p o r a t e  p r o p e r t y  to 
s h a r e h o l d e r s ,  v/e h a v e  w h a t  is c a l l e d  the r a t i o  of a s s e t s  to 
l i a b i l i t i e s  w h i c h  m u s t  be m a i n t a i n e d .  T h i s  b i l l  a d o p t s  w h a t  is 
t u r n i n g  o u t  to b e  o n e  of t h e  m o s t  s u c c e s s f u l  dccomp.Ii cat io n s  of 
c o r p o r a t e  .life w h i c h  w a s  d o n e  in C a l i f o r n i a .  It a l s o  f o l l o w s  bo t h
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C a l i f o r n i a  a n d  n o w  N e w  Y o r k  in s a y i n g  th a t  in c o m p l y i n g  w i t h  the 
l a w f t h a t  so l o n g  as a c o r p o r a t i o n  k e e p s  its b o o k s  a n d  r e c o r d s  in 
a m a n n e r  w h i c h  r e f l e c t s  g e n e r a l l y  a c c e p t e d  a c c o u n t i n g  p r i n c i p l e s ,  
h e  h a s  c o m p l i e d  w i t h  the law. S o  w e  l e a v e  to the a c c o u n t i n g  
p r o f e s s i o n  a n d  n o t  to m y  b r o t h e r s  a n d  s i s t e r s - i n - l a w  the 
d e t e r m i n a t i o n  as  to v/hat is the b e s t  w a y  for t h a t  c r a f t  a n d  
s c i e n c e  to p r o c e e d  to a d v i s e .  So a c c o u n t i n g  is l e f t  to 
a c c o u n t a n t s ,  b u t  w e  m a k e  a s i m p l e  v a l u e  j u d g m e n t  to p r o t e c t  
p e o p l e .  I t ' s  t h i s  r a t i o  of l i a b i l i t i e s  to a s s e t s .  F i v e  d o l l a r s  
in a s s e t s  to fo u r  d o l l a r s .  Y o u  can m a k e  a n y  d i s t r i b u t i o n  y o u  
w a n t  so l o n g  as y o u  dc n o t  go  b e l o w  t h a t  floor. That, I think, 
w i l l  m a k e  it m u c h  e a s i e r  for p e o p l e  d e t e r m i n e d  to c o m p l y  v/ith the
l a w  to do so a n d  m a k e  the d e t e c t i o n  of t h o s e  few p e o p l e  w h o  a r e
d e t e r m i n e d  to e v a d e  the l a w  m u c h  e a s i e r .  N o w  w i t h  r e g a r d  to 
A r t i c l e  5, a m a j o r  q u e s t i o n  h a s  been, in e x i s t e n c e  for m a n y  
y e a r s .  V7hat a r e  the p r o p e r  p r e r o g a t i v e s  of s h a r e h o l d e r s  as 
o p p o s e d  to the d i r e c t o r s  a n d  o f f i c e r s  of the c o r p o r a t i o n s ?  Is it 
to b e  an A t h e n i a n  d e m o c r a c y ,  or is the b e t t e r  m o d e l  t h a t  y o u  
e l e c t  the d i r e c t o r s  a n d  y o u  v e s t  c o n t r o l  a n d  m a n a g e m e n t  of the 
c o r p o r a t e  e n t i t y  d u r i n g  the p e r i o d  of t e n u r e  of t h e i r  t e r m s  in 
t h e  i n d i v i d u a l s ?  A r t i c l e  5 h a s  a d e f a u l t  p r o v i s i o n  t h a t  the 
p o w e r s  of c o n t r o l  a n d  m a n a g e m e n t  of the c o r p o r a t i o n  a r e  v e s t e d  in 
t h e  board. H o w e v e r ,  a c o r p o r a t i o n  m a y  by t h e  t e r m s  of its
a r t i c l e s  m o d i f y  t h i s  p r e s u m p t i o n  a n d  c o n f e r  g r e a t e r  p r e r o g a t i v e s  
u p o n  s h a r e h o l d e r s .  If it is g o i n g  to do that, h o w e v e r ,  it m u s t  
do  it b y  a n  a f f i r m a t i v e  p r o v i s i o n  in t h e  a r t i c l e s  of
i n c o r p o r a t i o n .  T h e  t h r u s t  of A r t i c l e  5 is to e n s u r e  t h a t  
s h a r e h o l d e r s  h a v e  a c e s s  to r e l i a b l e  a n d  u p - t o - d a t e  i n f o r m a t i o n  as 
to the c o n d i t i o n  a n d  r e c o r d  of  a c c o m p l i s h m e n t  or f a i l u r e  of the
p e o p l e  th e y  h a v e  e l e c t e d  to be  t h e  d i r e c t o r s  of the c o r p o r a t i o n .
Y o u  w i l l  n o t i c e  t h a t  for the f i r s t  time w o  w o u l d  s t a n d a r d i z e  
n o t i c e  r e q u i r e m e n t s .  tinder c u r r e n t  law, o n e  of the d e f e c t s  is
t h a t  w e  h a v e  n o  s t a n d a r d i z a t i o n  of n o t i c e  r e q u i r e m e n t s .  For 
c e r t a i n  m a t t e r s ,  30 days' n o t i c e  is s u f f i c i e n t .  For o t h e r s ,  40 
d a y s  is r e o u i r e d .  U n d e r  t h i s  bill, n o t i c e  r e q u i r e m e n t s  are 
s t a n d a r d i z e d ,  a n d  it s h o u l d  m a k e  p e o p l e  w h o  a r e  d e t e r m i n e d  to 
e v a d e  it m u c h  e a s i e r  to f e r r e t  out. So a g a i n  the act r e f l e c t s  
t h e  c o m m i s s i o n ' s  v a l u e  j u d g m e n t  t h a t  t h e  b a s i c  p o l i c y  or p o w e r  
b e t w e e n  s h a r e h o l d e r s  on the o n e  h a n d  a n d  d i r e c t o r s  on the o t h e r
t h a t  the a c t  s h o u l d  s p e c i f y  w h a t  s h o u l d  be t h a t  r a t i o  or
r e l a t i o n s h i p  if the p a r t i e s  d o n ' t  w i s h  to c h a n g e  it. B u t  if t h e y  
do w i s h  to m a k e  a d i f f e r e n t  a r r a n g e m e n t ,  if t h e y  p u t  it in the 
a r t i c l e s  t h e y  a r e  f r e e  to do so. A r t i c l e  f d e a l s  w i t h  the 
p r e r o g a t i v e s  a n d  r e s p o n s i b i l i t i e s  of o f f i c e r s  a n d  d i r e c t o r s .  
H e r e  I t h i n k  y o u ' l l  be v e r y  p l e a s e d  to see t h a t  for the v e r y  
f i r s t  ti m e  w e  h a v e  a s t a t u t o r y  d e f i n i t i o n  of t h e  d u t i e s  of c a r e  
a n d  d u t i e s  of l o y a l t y  w h i c h  d i r e c t o r s  a n d  o f f i c e r s  a r e  e x p e c t e d  
to obey. A t  the p r e s e n t  t i m e  in A l a s k a ,  it w o u l d  be a m a t t e r  of 
c o n j e c t u r e  v/hat the A l a s k a  .Supreme C o u r t  w o u l d  e v e n t u a l l y  say
w i t h  the c o n t e n t  of t h o s e  .important d u t i e s .  ,f,hi s m a k e s  it
d i f f i c u l t  for an i n d i v i d u a l  w h o  is e m b a r k i n g  u p o n  t h e  c a r e e r  of
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b e i n g  a c o r p o r a t e  d i r e c t o r ,  p e r h a p s  out of a c c o m m o d a t i o n  to 
f r i e n d s ,  a n d  m a n y  s m a l l  c o r p o r a t i o n s  k n o w  e x a c t l y  w h a t  it  is I a m  
ejipected to do, a p e r i l  of l a t e r  on b e i n g  h e l d  a c c o u n t a b l e  for 
n o t  h a v i n g  clone it. A n o t h e r  i m p o r t a n t  f e a t u r e  of t h i s  b i l l  w h i c h  
h a s  r e c e i v e d  w i d e  s u p p o r t  by  t h o s e  p e o p l e  v/ho h a v e  r e a d  it, is 
S e c t i o n  435. S e c t i o n  435 for t h e  f i r s t  time in A l a s k a  s u b j e c t s  
s h a r e h o l d e r  d e r i v a t i v e  c a u s e s  of a c t i o n  to s t a t u t o r y  r e g u l a t i o n .  
A l a s k a  p r e s e n t l y  h a s  the d u b i o u s  d i s t i n c t i o n  of b e i n g  one of two 
A m e r i c a n  j u r i s d i c t i o n s  w h i c h  h a s  n o  s t a t u t o r y  r e g u l a t i o n  of the 
d e r i v a t i v e  suit. T h i s  is a s u i t  in w h i c h  a s h a r e h o l d e r  c o m e s  
f o r w a r d  a n d  b r i n g s  a c a u s e  of a c t i o n  t h a t  a l l e g e s  t h a t  n o t  I, the 
s h a r e h o l d e r ,  h a v e  b e e n  i n j u r e d  b u t  t h a t  the c o r p o r a t i o n  h a s  b e e n  
i n j u r e d .  A n d  I as a s h a r e h o l d e r  a p p o i n t  m y s e l f  to l i t i g a t e  th i s  
m a t t e r  on b e h a l f  of the c o r p o r a t i o n .  T h e  t e n s i o n  b e t w e e n  the 
p r e r o g a t i v e s  of t h e  i n c u m b e n t  d i r e c t o r s  of the c o r p o r a t i o n  to 
m a k e  t h a t  d e c i s i o n  a n d  to c o n t r o l  th a t  l i t i g a t i o n  a n d  the r i g h t s  
of a s h a r e h o l d e r  to s a y  t h a t  I a m  g o i n g  to e l b o w  m y  w a y  in t o  the 
p i l o t ' s  s e a t  in t h i s  p l a n e  for the n e x t  s e v e r a l  y e a r s ,  is a v e r y  
i m p o r t a n t  o n e  b e c a u s e  it m a y  b e  t h a t  t h e r e  is c o r r u p t i o n  a t  t h e  
b o a r d  level. M a y b e  t h e r e  is not. I u r g e  y o u r  v e r y  c a r e f u l  
a t t e n t i o n  to S e c t i o n  43 5 to p o i n t  o u t  th a t  I b e l i e v e  y o u  w o u l d  
f i n d  t h a t  y o u  w o u l d  go f r o m  h a v i n g  no s t a t u t o r y  r e g u l a t i o n  on 
t h i s  i m p o r t a n t  s u b j e c t  to h a v i n g  o n e  of the m o s t  b a l a n c e d ,  
c o m p r e h e n s i v e  r e g u l a t i o n s  of t h e  s u b j e c t  in t h i s  c o u n t r y .  
S e c t i o n  435, t h e r e f o r e ,  is an  i m p o r t a n t  i n n o v a t i o n .  A r t i c l e  7 is 
r a t h e r  t e c h n i c a l  i n  n a t u r e .  It d e a l s  w i t h  the q u e s t i o n  of h o w  v/e 
go a b o u t  m a k i n g  a m e n d m e n t s  a n d  c h a n g e s  to t h e  a r t i c l e s  of 
i n c o r p o r a t i o n .  A g a i n ,  it s t a n d a r d i z e s  p r o c e d u r e s  a n d  f o r c e s  t h e  
a t t e n t i o n  of t h o s e  w h o  w i s h  to c h a n g e  the b a s i c  f o r m a t  of a 
c o r p o r a t i o n  i n t o  d o i n g  it by w a y  of a m e n d i n g  the a r t i c l e s  so that*, 
t h e r e  is r e g u l a r i t y .  A n d  a g a i n  so t h a t  p o t e n t i a l  i n v e s t o r s  
i n t e r e s t e d  in t h e  c o r p o r a t e  e n t i t y  e.r.n lo o k  at the a r t i c l e s  of 
i n c o r p o r a t i o n  a n d  h a v e  n o t  o n l y  an h i s t o r i c a l  i m p r e s s i o n  of w h a t  
the c o r p o r a t i o n  w a s  l i k e  in y e s t e r y e a r ,  b u t  an a c c u r a t e ,  m o d e r n  
i m p r e s s i o n  of w h e r e  the p o w e r  w i t h i n  t h i s  c o r p o r a t i o n  is 
c u r r e n t l y  b e i n g  d i s t r i b u t e d .  A r t i c l e  0 is g o i n g  to be a m a t t e r  
of g r e a t  i n t e r e s t  to your c o n s t i t u e n t s ,  it d e a l s  w i t h  whnt; a r e  
c a l l e d  o r g a n i c  c h a n g e s .  In e s s e n c e ,  m e r g e r s ;  c o n s o l i d a t i o n s ;  
s h a r e  e x c h a n g e s ;  s a l e  of a l l  the c o r p o r a t e  a s s e t s  o t h e r  t h a n  in 
the u s u a l  c o u r s e  of b u s i n e s s .  A s  e a c h  of us is a w a r e ,  t h e  U n i t e d  
S t a t e s  r i g h t  n o w  is g o i n g  t h r o u g h  w h a t  is c a l l e d  a m e r g e r  craze. 
C o r p o r a t i o n s  a r e  a p p e a r i n g  to be a t t r a c t i v e  t a k e o v e r  c a n d i d a t e s  
by i n d i v i d u a l s  w h o  m a y  or m a y  n o t  h a v e  l e g i t i m a t e  d e s i r e s  or 
d e s i r e s  w h i c h  w o u l d  a d v a n c e  t h e  i n t e r e s t  of s h a r e h o l d e r s  s h o u l d  
t h e y  be  in a p o s i t i o n  to s e i z e  c o n t r o l  of t h e  b o a r d  of 
d i r e c t o r s .  A t  the p r e s e n t  time, A l a s k a  law is v e r y  u n c l e a r  as to 
t h e  r e s p e c t i v e  r o l e s  of i n c u m b e n t  b o a r d s  as o p p o s e d  to 
s h a r e h o l d e r s .  And, t h e r e f o r e ,  A l a s k a  c o r p o r a t i o n s  l o o k  
v u l n e r a b l e  to i n d i v i d u a l s  v/ho a r e  d e t e r m i n e d  to l a u n c h  a t a k e o v e r  
bid. A r t i c l e  0 c l e a r l y  d e f i n e s  the p r e r o g a t i v e s  of e x i s t i n g  
m a n a g e m e n t  a n d  the s h a r e h o l d e r s  of a c o r p o r a t i o n  w i t h  r e s p e c t  to
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A r t i c l e  8 d o e s  is v e s t  w i t h  t h e  e x i s t i n g  b o a r d  t h e  pov __ 
t he t e r m s  of a m e r g e r ,  a c o n s o l i d a t i o n ,  a s h a r e  e x c h a n g e ,  or 
of a s s e t s  in a n  e x t r a o r d i n a r y  t r a n s a c t i o n .  A n d  t h e n  r e q u i r e  
t w o - t h i r d s  a p p r o v a l  b y  t h e  s h a r e h o l d e r s  of t h e  c o r p o r a t i o n  in 
o r d e r  to a p p r o v e .  T h i s  s h o u l d  b r i n g  A l a s k a  c o r p o r a t i o n s  into 
- * - w i t h  C a l i f o r n i a  a n d  N e w  Y o r k  a n d  o t h e r  m a j o r  s t a t e s  w h i c h

s h a r e h o l d e r s  a n d  e x i s t i n g  m a n a g e m e n t  w o u l d  s i m p l y  be  s u b v e r t e d  
a n d  b r u s h e d  a s i d e .  R e f o r m  n e e d s  to be t a k e n  i n  A l a s k a  in th i s  
a r e a .  I w o u l d  h o p e  t h a t  y o u  w o u l d  be s a t i s f i e d  w i t h  the 
c o m m i s s i o n ' s  r e c o m m e n d a t i o n s  w h i c h  a r e  e m b o d i e d  i n  A r t i c l e  8 . 
A r t i c l e  9, d e a l i n g  w i t h  d i s s o l u t i o n ,  is v e r y  i m p o r t a n t  b e c a u s e  of 
t he c h a n g e s  t h a t  h a v e  b e e n  m a d e  in  the f e d e r a l  b a n k r u p t c y  law. 
It c o o r d i n a t e s ' w i t h  m o d e r n  f e d e r a l  b a n k r u p t c y  law a n d  c r e a t e s  for 
t h e  A l a s k a  j u d i c i a r y  a far m o r e  s e n s i b l e  a p p r o a c h  to p r o t e c t i n g  
t he r i g h t s  of  c r e d i t o r s  as  w e l l  as the r i g h t s  of s e n i o r  
s h a r e h o l d e r s  in t h e  e v e n t  t h a t  a c o r p o r a t i o n  g o e s  to e i t h e r  
v o l u n t a r y  or i n v o l u n t a r y  d i s s o l u t i o n .  It a l s o  c o n t a i n s  so m e  v e r y  
i n n o v a t i v e ,  a n d  I t h i n k ,  u s e f u l  p r o v i s i o n s  t h a t  d e a l  w i t h  g i v i n g  
s h a r e h o l d e r s  v/ho a r e  b e i n g  o p p r e s s e d  or f r o z e n  o u t  of the r o l e  of 
m a n a g e m e n t  or i n c o m e  w h e r e  o t h e r  s h a r e h o l d e r s  a r e  b e i n g  a f f o r d e d  
s u c h  p r e r o g a t i v e e s  a r i g h t  in the f i n a l  a n a l y s i s  to p e t i t i o n  for 
i n v o l u n t a r y  d i s s o l u t i o n  in o r d e r  t h a t  the g r i e v a n c e  w h i c h  w o u l d  
h a v e  to ri s e  to t h e  l e v e l  of a v e r y  s e r i o u s  g r i e v a n c e  to g e t  the 
a t t e n t i o n  of A l a s k a  c o u r t s .  Aga i n ,  t h e s e  a r e  n o t  n e w  ideas. 
T h e y  m i g h t  be t h e  f i n a l  d e c i s i o n  of the A l a s k a  S u p r e m e  C o u r t  if 
s o m e o n e  w e r e  to s p e n d  $ 1 0 0 , 0 0 0  l i t i g a t i n g  that. B u t  if y o u  e n a c t
t h i s  bill, all A l a s k a n s      u “-
gov< 
quc:
V/hi i 
h a v e
w i l l  be a v a i l a b l e  to  a n y  m e m b e r  of e i t h e r  b o d y  a n d  s t a f f  
m e m b e r s .  I a m  p r e p a r e d  n o w  to a n s w e r  any q u e s t i o n s  w h i c h  a n y  
m e m b e r s  of the c o m m i t t e e  m a y  h ave.

R O D E Y :  Mr. P e s t i n g e r .

P E S T I N G E R :  T h a n k  y o u ,  S e n a t o r  R o d e y .  P r o f e s s o r  F e s s l e r ,  
to m e  th i s  is a r e a l l y  e x c e l l e n t  a r t i c u l a t i o n  of t h e  r i g h t s  a n d  
d u t i e s  a n d  o b l i g a t i o n s  so t h a t  it  g i v e s  our l a r g e r  c o r p o r a t e  
p a r t i c i p a n t s  a c l e a r e r  u n d e r s t a n d i n g  of w h e r e  t h e y  stand, w h i c h  
is so e s s e n t i a l  to d o i n g  b u s i n e s s .  But w h a t  I a m  w o n d e r i n g  
a b o u t ,  though, i s  w h a t  b u r d e n  t h i s  a p p r o a c h  m a y  p l a c e  u p o n  the 
s m a l l e r  m o m  a n d  p o p  f a m i l y  c o r p o r a t i o n ,  To me, if I h a d  su c h  a 
b u s i n e s s  I c o u l d  n o t  e n g a g e  in c o r p o r a t e  l a w  c o m f o r t a b l y  w i t h o u t  
tne a s s i s t a n c e  of c o u n s e l .  Do y o u  t h i n k  t h a t  th i s  p a c k e t  
n e c e s s i t a t e s  t h e  a s s i s t a n c e  of  c o u n s e l  as a l m o s t  a m a n d a t e  n o w
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for a n y o n e  t h a t  d o e s  b u s i n e s s  in „he c o r p o r a t e  f o r m ?  In o t h e r  
w o r d s ,  I a m  w o n d e r i n g ,  I s e e  t h e  n e e d  for -this in C a l i f o r n i a  a n d  
N e w  y o r k ,  a n d  I see the n e e d  for t h i s  in A l a s k a  w i t h  t h a t  l e v e l  
of c o r p o r a t i o n s  t h a t  w e  d e a l  w i t h .  B u t  h o w  a b o u t  t h a t  o t h e r  
l e v e l  t h a t  a r e  j u s t  k i n d  of, t h e y  g e t  t h eir a r t i c l e s  p u n c h e d  o u t  
a n d  t h e y  a s k  t h e i r  l a w y e r  to h e l p  t h e m  w i t h  t h e  m i n u t e s ,  a n d  t h e y  
l o o k  a t  the S u p r e m e  C o u r t  t h a t  s a y s  t h a t  the o n l y  w a y  y o u  p i e r c e  
the c o r p o r a t e  v e i l  is w i t h  a n  i n d i c i a  of f r a u d .  S o  t h e y  aro­
u s i n g  a w h o l e  d i f f e r e n t  s t a n d a r d  of o p e r a t i o n .  I m e a n  t h i s  is 
r e a l l y  s u b s t a n t i a l .  Do y o u  t h i n k  it m i g h t  h a v e  a n e g a t i v e  e f f e c t  
on t h a t  s m a l l  f a m i l y  b u s i n e s s ?

F E S S L E R :  In t e r m s  of c o s t  of d o i n g  b u s i n e s s  in the
c o r p o r a t e  form, I t h i n k  it w i l l  h a v e  the o p p o s i t e  e f f e c t .  R i g h t  
now, m a n y  s m a l l  b u s i n e s s e s  p r o b a b l y  a r e  c o m i n g  i n t o  c o r p o r a t e  
e x i s t e n c e  w i t h o u t  t h e  a s s i s t a n c e  of c o u n s e l  a t  ali. P e o p l e  a r e  
g o i n g  out a n d  b u y i n g  l i t t l e  k i t s  for $49 . 9 5  t h a t  c o n t a i n  f o r m s  
t h a t  t h e y  fill in a n d  s e n d  to the sta t e .  T h e y  a r e  o b l i v i o u s  to 
the l e g i s l a t u r e ' s  r e q u i r e m e n t  t h a t  t h e y  fi l e  b i a n n u a l  r e p o r t s  to 
the l e g i s l a t u r e .  T h e y  a r e  n o t  d o i n g  so. T h e y  a r e  in d a n g e r  of 
h a v i n g  t h e i r  a r t i c l e s  a n d  t h e i r  c o r p o r a t e  s t a t u s  d i s s o l v e d  by the 
c o m m i s s i o n  b e c a u s e  t h e  l e g i s l a t u r e  h a s  p r e s c r i b e d  t h a t  a s  t h e  
p e n a l t y  for n o t  f i l i n g  r e p o r t s .  A n d  o n e  of the b a s i c  
d i f f i c u l t i e s  w i t h  t h i s  s i t u a t i o n  w i l l  a l w a y s  be p e o p l e  v/ho, to 
use y o u r  e x a m p l e ,  a t w o - p e r s o n  c o r p o r a t i o n ,  d e c i d e s  for o n e  
re a s o n  or a n o t h e r  t h a t  t h e y  s h o u l d  do b u s i n e s s  in t h e  c o r p o r a t e  
form, a n d  t h e n  h a v i n g  d o n e  t h a t  th e y  f o r g e t  a b o u t  it. T h e y  d o n ' t  
o b s e r v e  a n y  of t h e  f o r m a l i t i e s  of c o r p o r a t e  e x i s t e n c e .  T h e y  
d o n ' t  k e e p  s e p a r a t e  b o o k s  a n d  r e c o r d s .  T h e y  d o n ' t  s e g r e g a t e  
t h e i r  a s s e t s  f r o m  t h e  a s s e t s  of t h e i r  c o r p o r a t i o n .  A n d  t h e y  
d o n ' t  f i l e  r e p o r t s .  N o w  t h e y  w o u l d  b e  in t r o u b l e  u n d e r  e x i s t i n g  
A l a s k a  law, sir. T h e y  w i l l  b e  in t r o u b l e  u n d e r  t h i s  bill. In 
the s e n s e  t h a t  w h e n  the S t a t e  of A l a s k a  c o n f e r s  a c o r p o r a t e  
c h a r t e r  on s o m e o n e ,  w h e t h e r  or n o t  t h e y  h a v e  s e n t  ?•'9.95 o f f  to 
s o m e b o d y  w h o  a d v e r t i s e s  in e v e r y  a i r l i n e  m a g a z i n e ,  t h a t  y o u  d o n ' t  
n e e d  a l a w y e r  a n d  you, too, c a n  be a c o r p o r a t i o n  a n d  s o m e h o w  y o u  
w i l l  pay n o  i n c o m e  t a x  a n d  l i k e  me y o u  w i l l  t u r n  o u t  b e i n g  rich. 
T h e  o n l y  p e r s o n  t h a t ' s  p r o b a b l y  ever d o n e  t h a t  is t h e  i n d i v i d u a l  
w h o  w r o t e  t h a t  b ook, b e c a u s e  h e  is g e t t i n g  r i c h  b y  a l l  of the 
p e o p l e  w h o  w r i t e  in a n d  s e n d  t h e i r  $50. I t h i n k  t h i s  is the 
p r o b l e m  y o u ' l l  w a n t  to k e e p  in m i nd. W h a t  1 am s a y i n g  to all of 
y o u  is t h a t  t h i s  b i l l  is d e s i g n e d  in s u c h  a m a n n e r  that, a l t h o u g h  
it is a c o m p l i c a t e d  s u b j e c t  a n d  I w o u l d n ' t  s u g g e s t  a n y o n e  c o u l d  
w r i t e  a c o r p o r a t i o n  c o d e  t h a t  c o u l d  bo so o b v i o u s  t h a t  a n  
i n d i v i d u a l  c o u l d  m a k e  c a s u a l  r e f e r e n c e  to it a n d  n e v e r  n e e d  a n  
a t t o r n e y  so they c o u l d  g u i d e  t h e m s e l v e s  t h r o u g h  t h e  w o r l d  of 
m a i n t a i n i n g  a c o r p o r a t i o n ,  t h i s  b i l l  d o e s  o r g a n i s e  the law. It 
d o e s  r e s t a t e  t h e  law. It d o e s  h a v e  c o m m e n t s  w h i c h  a r e  d e s i g n e d  
to a s s i s t  p e o p l e  in u n d e r s t a n d i n g  t h e  law. M o t  o n e  of t h o s e  
f e a t u r e s  can be s a i d  a b o u t  c u r r e n t  A l a s k a  lav'. G o  t h e r e  w i l l  be 
a p r o b l e m  of p e o p l e  v/ho i n c o r p o r a t e  a n d  t h e r e a f t e r  r e g a r d  i t  as a
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l i t t l e  f l a g  of c o n v e n i e n c e  w h i c h  t h e y ' l l  f l y  so l o n g  as it's 
u s e f u l  a n d  w h i c h ,  on  t h e  d a y  th a t  it isn't, t h e y ' l l  j u s t  f o r g e t  
a b o u t  it. T h a t  w i l l  c o n t i n u e  to be a p r o b l e m  n o t  o n l y  in A l a s k a ,  
b u t  i n  C a l i f o r n i a .  It ' s  t r u e . in N e v a d a .  I t ' s  t r u e  i n  W y o m i n g
w h e r e  I w a s  r e a r e d .  I t ' s  a m a j o r  s o c i a l  p r o b l e m  w e  have. P e o p l e
v/ho i n c o r p o r a t e  w i t h  n o  i d e a  t h a t  t h e r e  a r e  r e s p o n s i b i l i t i e s  a s  
w e l l  as p r i v i l e g e s  for t a k i n g  on t h a t  s t a t u s .  Now, f o r t u n a t e l y ,  
t h e  f e d e r a l  t a x  lav? w h i c h  in y e a r s  g o n e  by  c a u s e d  p e o p l e  to 
b e l i e v e  t h a t  t h e y  c o u l d  p a y  l e s s  i n c o m e  t a x  b y  s o m e h o w  b e c o m i n g  a 
c o r p o r a t i o n ,  h a v e  b e c a u s e  of  m o v e m e n t s  u n d e r t a k e n  f i r s t  b y  t h e  
a d m i n i s t r a t i o n  of P r e s i d e n t  C a r t e r  a n d  n o w  of g r e a t e r  e m p h a s i s  
d u r i n g  the a d m i n i s t r a t i o n  of P r e s i d e n t  P.eagan. A s  y o u  know, t h e  
m a r g i n a l  i n c o m e  t a x  on i n d i v i d u a l  i n c o m e  h a s  n o w  b e e n  r e d u c e d  
f r o m  a m a x i m u m  of 705 n o w  to w h e r e  it is v e r y  c l o s e  to t h e  t o p
c o r p o r a t e ,  t h e r e  is o n l y  a two p e r c e n t  s p r e a d .  B u t  I s t i l l  f i n d
t h a t  m a n y  p e o p l e  b e l i e v e  t h a t  t h e y  a r e  g o i n g  to get s o m e  
t r e m e n d o u s  tax b e n e f i t  by b e c o m i n g  a c o r p o r a t i o n .  W h a t  t h e y  do, 
of c o u r s e ,  is e v e n t u a l l y  w i n d  u p  in a h e l l a c i o u s  t a x  audit. T h e y  
f i n d  a n d  the i n d i v i d u a l  w h o  w r o t e  the $49 b o o k  a n d  g a v e  y o u  the 
f o r m  n e v e r  a c c o m p a n i e s  y o u  to t h a t  a u d i t  b e c a u s e  h e  is l i v i n g  in 
B i m i n i .

R O D E Y :  R e p r e s e n t a t i v e  K o p o n e n .

K O P O N E N :  I w a s  i n t e r e s t e d  in S e c t i o n  403 w h i c h  do e s
c r e a t e  a l i a b i l i t y  for the o f f i c e r s  of the c o r p o r a t i o n ,  a n d  I ' m  
n o t  u p  on  c o n t r a c t  l a w  a n d  o n e  of y o u r  n o t e s ,  in t e r m s  of a n y  
w r i t t e n  c o n t r a c t  t o  m o d i f y  or e l i m i n a t e  the l i a b i l i t y  c r e a t e d  by 
t h i s  s e c t i o n ,  w h a t  h a p p e n s  to ch a t  l i a b i l i t y ,  is it t r a n s f e r r e d  
or . . .

F E S S L E R :  L e t  m e  e x p l a i n  t o  a l l  of t h e  m e m b e r s .  S e c t i o n  
403, g e n t l e m e n ,  a p p e a r s  at p a g e  67 of t'ne d r a f t  in f r o n t  of  yo u .  
S e c t i o n  430 r e l a t e s  a l s o  to Rep. P e s t i n g e r ' s  q u e s t i o n .  O n e  of 
the r e a s o n s  t h a t  p e o p l e  i n c o r p o r a t e  is to a c h i e v e  f r o m  the S t a t e  
of A l a s k a  a p r e s u m p t i o n  of l i m i t e d  l i a b i l i t y .  Now t h i s  
p r e s u m p t i o n  of l i m i t e d  l i a b i l i t y  m e a n s  t h a t  to a l l  i n d i v i d u a l s  
v/ho do b u s i n e s s  w i t h  t h e  e n t i t y  w h i c h  is i n c o r p o r a t e d ,  t h e y  a r e  
to l o o k  o n l y  to t h e  a s s e t s  w h i c h  the i n d i v i d u a l s  v/ho i n c o r p o r a t e d  
h a v e  l e f t  w i t h  t h e  c o r p o r a t i o n  to s a t i s f y  t h e i r  cla i m .  T h i s  is 
t r u e  w h e t h e r  t h o s e  i n d i v i d u a l s  h a v e  m a d e  c o n t r a c t u a l  
r e l a t i o n s h i p s  w i t h  the c o r p o r a t i o n  or w h e t h e r  t h e y  h a v e  e n t e r e d  
i n t o  a n  a c c i d e n t a l  i n j u r y  s i t u a t i o n ,  a tort. S e c t i o n  408 is 
c a l l e d  s e c o n d a r y  l i a b i l i t y  of d i r e c t o r s  a n d  o f f i c e r s .  It w a s  
r e f l e c t e d  a f t e r  l e n g t h y  d i s c u s s i o n s  a m o n g  m e m b e r s  of the 
c o m m i s s i o n ,  a f e e l i n g  t h a t  for s m a l l  c r e d i t o r s  of c o r p o r a t i o n s ,  
e m p l o y e e s ,  t r a d e s m e n ,  m a t e r i a l m e n ,  s u p p l i e r s ,  i n d i v i d u a l s  w h o  
g e n e r a l l y  h a v e  a c r e d i t  r e l a t i o n s h i p  to  a c o r p o r a t i o n  w h i c h  is 
n o t  r e d u c e d  to w r i t i n g ,  t h a t  t h e s e  i n d i v i d u a l s  a r e  the y e a r  in 
a n d  y e a r  out, t h e s e  a r e  the i n d i v i d u a l s  v/ho p a y  the p r i s e  for 
c o r p o r a t e  e x i s t e n c e .  W h e n  c o r p o r a t i o n s  a r e  run so l o n g  as it is



c o n v e n i e n t  to t h e  i n d i v i d u a l s  v/ho f i n d  t h e y  a r e  t h e  o w n e r s  a n d  
t h e n  w h e n  t h e y  a r e  not, t h e y  are s i m p l y  a b a n d o n e d .  L a r g e  
i n s t i t u t i o n a l  l e nders, b a n k e r s ,  i n s u r a n c e  c o m p a n i e s ,  large 
c o n t r a c t i n g  c r e d i t o r s ,  w i l l  g e t  a l a w y e r  a n d  go out a n d  t h e y  w i l l  
q u o t e ,  a t t e m p t  to p i e r c e  the c o r p o r a t e  veil. A l a s k a ' s  c o m m o n  law 
o n  the c i r c u m s t a n c e s  in w h i c h  it w i l l  d i s r e g a r d  l i m i t e d  l i a b i l i t y  
is f o u n d  in o n l y  t h r e e  c a s e s  s i n c e  s t a t e h o o d .  T h o s e  c a s e s  do n o t  
h o l d  out' g r e a t  h o p e  t h a t  in t h e  a b s e n c e  of f r a u d  in a t r a n s a c t i o n  
t h a t  t h e  c o u r t  w o u l d  do. B u t  if y o u  h a v e  a c l a i m  for $1,000 in 
w a g e s  o w e d  to you, t h e r e  is r,io l a w y e r  w h o  is g o i n g  to be  a b l e  to 
s u c c e s s f u l l y  l a u n c h  t h a t  l a w s u i t .  If y o u  a r e  an i n d i v i d u a l  w h o  
s o l d  fi s h  to a r e s t a u r a n t  w h i c h  h a s  n o w  g o n e  out. of b u s i n e s s ,  arid 
t h e  o w n e r  h a s  m a r c h e d  o f f  l e a v i n g  y o u  u n p a i d  a n d  i t ' s  a $43,000 
a c c o u n t  r e c e i v a b l e ,  y o u  c a n n o t  g e t  a n y  m o d e r n  r e c o u r s e  at  all. 
S e c t i o n  488 for t h e  f i r s t  t i m e  to a v e r y  l i m i t e d  e x t e n t  s h i f t s  
t h a t  p r e s u m p t i o n .  It s a y s  t h a t  the office, s a r d  d i r e c t o r s  of a 
c o r p o r a t i o n  to the e x t e n t  t h a t  its a s s e t s  p r o v e  i n s u f f i c i e n t  to 
c o v e r  its l i a b i l i t i e s ,  h a v e  a l i a b i l i t y  to a c l a s s  of i n d i v i d u a l s  
w h o  a r e  d e f i n e d  as e m p l o y e e s  of t h e  c o r p o r a t i o n  as m a t e r i a l m e n ,  
t r a d e s m e n ,  e tc., p e o p l e  v/ho h a v e  e x t e n d e d  c r e d i t  on o p e n  a c c o u n t  
for u p  to $ 2 5 , 0 0 0  . N o w  t h i s  l i a b i l i t y ,  sir, is .not i n e v i t a b l e .  
T h e  s t a t u t e  c l e a r l y  c a y s  that: if I h a v e  a c o r p o r a t i o n  a n d  y o u  
h a v e  a f i s h i n g  f l e e t ,  a n d  y o u  a r e  s u p p l y i n g  it y  i n c o r p o r a t e d  
r e s t a u r a n t  w i t h  f r e s h  s a l m o n ,  t h a t  y o u  can be a p p r o a c h e d  by me  
s a y i n g  I w o u l d  l i k e  y o u  to a g r e e  in w r i t i n g  t h a t  in the e v e n t  
t h a t  t h i s  b u s i n e s s  f o l d s ,  my  r e s t a u r a n t ,  y o u  w o n ' t  l o o k  to m e  for 
t h e  l i a b i l i t y  w h i c h  e x i s t s  u n d e r  the law. It w o u l d  b e  a 
l i a b i l i t y  of u p  to $2 5 , 0 0 0 .  T h a t ' s  a l l  y o u  c o u l d  ev e r  r e c o v e r  
u n d e r  this. S o  for t h e  f i r s t  t i m e  t h e r e  w o u l d  be n n  i n c e n t i v e  in 
d e a l i n g  w i t h  t h e  s m a l l e s t  p e o p l e  in the m a r k e t p l a c e  w h o  a r e  the 
r e c u r r e n t  l i t t l e  m u l e s  on w h i c h  t h i s  b u s i n e s s  cf l i m i t e d  
l i a b i l i t y  i s  r i d d e n  out, y e a r  i n  a n d  y e a r  out, t h a t  t h e s e  p e o p l e  
w o u l d  h a v e  s o m e  r e l i e f  a n d  t h a t  t h e r e  w o u l d  be an i n c e n t i v e  to 
ta l k  a b o u t  t h i s  q u e s t i o n  of l i m i t e d  l i a b i l i t y .  A n d  th e n  if I can 
c o n v i n c e  y o u  t h a t  y o u  s h o u l d  g i v e  m e  a r e l a x a t i o n ,  a w a i v e r  of 
that, t h a t ' s  f ine. B u t  in the a b s e n c e  of a c o n t r a c t u a l  
m o d i f i c a t i o n ,  I w o u l d  h a v e  the r i g h t  to this.

K O P O N E N :  T h e  c o n t r a c t  th e n  is  b e t w e e n  the c r e d i t o r  a n d  
t h e  c o r p o r a t i o n ,  n o t  b e t w e e n  t h e  c o r p o r a t i o n  a n d  its d i r e c t o r s .

F E S S L E R :  T h a t ' s  a b s o l u t e l y  right. It's b e t w e e n  the
c o r p o r a t e  d e b t o r  a n d  its e m p l o y e e s ,  b e t w e e n  the c o r p o r a t e  d e b t o r  
a n d  i t s  m a t e r i a l m e n  or s u p p l i e r s .

K O P O N E N :  I t ' s  a v e r y  u s e f u l  s e c t i o n .  I k n o w  t h e r e  is a 
m a j o r  b u s i n e s s  p r o b l e m  i n  t h e  F a i r b a n k s  area, t h e s e  c o l l a p s i b l e  
c o r p o r a t i o n s .

F E S S L E R :  Mr. C h a i r m a n .
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C O W D E R Y : W o u l d  the e f f e c t  of this, w o u l d  i t  d i s c o u r a g e  
s a y  q u a l i f i e d  m a n a g e r s  f r o m  g e t t i n g  i n t o  t a k i n g  ov e r  a t r o u b l e  
c o r p o r a t i o n  th a t  w a s  h a v i n g  s o m e  p r o b l e m s ,  m a y b e  t h r o u g h  a la c k  
of e x p e r t i s e  in t h e  past, w o u l d  t h i s  d i s c o u r a g e  s o m e o n e  f r o m  
c o m i n g  in . . .

FESSLER:: W e l l ,  it w o u l d  c e r t a i n l y  g i v e  m e  pau s e .  M o w  
t h e r e  are t w o  t h i n g s  r e l e v a n t ,  sir, in t h e  b i l l .  First, if t h e  
c o r p o r a t i o n  is in a p r o c e s s  of d i s s o l u t i o n ,  o n e  of the w a y s  to 
a v o i d  d i s s o l u t i o n  u n d e r  the p r o v i s i o n s  of t h i s  b i l l  is for a 
c o u r t  to a p p o i n t  i n t e r i m  d i r e c t o r s  in o r d e r  to r e s o l v e  
d e a d l o c k s .  T h o s e  d i r e c t o r s  a r e  not s u b j e c t e d  to th i s  type of 
l i a b i l i t y .  So t h e  d i r e c t o r  v/ho is b r o u g h t  o n  b o a r d  to try a n d  
s t r a i g h t e n  t h i n g s  o u t  by c o u r t  o r d e r  is t h e  d i r e c t o r  v/ho is 
e x e m p t e d  by t h e  r e f e r e n c e  in t h e  b i l l  to o t h e r  t h a n  the d i r e c t o r s  
v/ho a r e  a p p o i n t e d  p u r s u a n t  to. M o w  t h a t  is o n e  p r o t e c t i o n .  
A n o t h e r  f a c tor, of c o u r s e ,  w o u l d  be t h a t  if a c o r p o r a t i o n  is in 
t r o u b l e ,  a n d  I a m  g o i n g  to s t e p  in a n d  a t t e m p t  to s a v e  it, one of 
t h e  t h i n g s  I ' d  w a n t  to do is be a w a r e  of S e c t i o n  488 a n d  go to 
t h e  c r e d i t o r s  a n d  say, I a m  w i l l i n g  to  c o m e  i n t o  t h i s  p i c t u r e  
o n l y  if y o u  a r e  w i l l i n g  to c o n t r a c t  to e x e m p t  m e  f r o m  a n y  
p e r s o n a l  l i a b i l i t y  t h a t  I w o u l d  incur. Yes, sir, it w o u l d  be 
s o m e t h i n g  t h a t  in t h e  h y p o t h e t i c a l  y o u  a d v a n c e  an  i n d i v i d u a l  
w o u l d  w a n t  to t a k e  i n t o  c o n s i d e r a t i o n .

RO D E Y :  if I m i g h t  i n t e r j e c t ,  t h a t  w o u l d  a p p l y  to
d i r e c t o r s  b u t  n o t  to e m p l o y e e s  of the c o r p o r a t i o n ?

F E S S L E R :  It h a s  no a p p l i c a t i o n  to e m p l o y e e s  a t  all. In 
fact, I s h o u l d  t e l l  y o u  t h a t  th i s  a p p e a r s  to b e  v e r y  novel, a n d  I 
w a n t  y o u  to u n d e r s t a n d  that it h a s  a g r e a t  q u a l i t y  of b e i n g  
n o v e l .  B u t  N e w  Y o r k  h a s  n e v e r  g i v e n  t o t a l  l i m i t e d  l i a b i l i t y  to 
a n y o n e .  A n d  if a n y b o d y  t r i e s  to c o m e  to y o u  a n d  say, my  God, if 
v/e a d o p t  t h i s  the w h e a l s  of c o m m e r c e  w i l l  g r i n d  to a halt., S i n c e  
18 4 3  w h e n  N e w  Y o r k  a d o p t e d  the f i r s t  g e n e r a l  i n c o r p o r a t i o n  
statutes, t h e  ten l a r g e s t  s h a r e h o l d e r s  in a H e w  Y o r k  c o r p o r a t i o n  
a r e  s u b j e c t e d  to l i a b i l i t y  in the e v e n t  the c o r p o r a t e  a s s e t s  
p r o v e  i n s u f f i c i e n t  to the c l a i m s  of all e m p l o y e e s .  N e w  Y o r k  h a s  
n e v e r  s t r i c k e n  t h a t  f r o m  the bo o k s ,  a n d  it lias n o t  p r e v e n t e d  the 
d e v e l o p m e n t  of t h e  E t a  he of N e w  Y o r k  a s  a c e n t e r  of c o m m e r c e .  
W h a t  v/e d i d  here, w a s  to say that in m a n y  A l a s k a n  c o r p o r a t i o n s  w o  
d i d n ' t  w a n t  to h a v e  t h e  l i a b i l i t y  on the ten l a r g e s t  s h a r e h o l d e r s  
b e c a u s e  t h a t  m i g h t  i n c l u d e  m a n y  v e r y  p a s s i v e  p e o p l e  v/ho r e a l l y  
h a v e  n o t h i n g  to d o  w i t h  t h e  w a y  in v/hich the b u s i n e s s  w a s  run. 
Go  p u t  the l i a b i l i t y  o n  the p e o p l e  w h o  a r e  b e i n g  paid, bhs 
o f f i c e r s ,  t h e  p r e s i d e n t ,  a n d  the s e c r e t a r y  a n d  the t r e a s u r e r .  
T h e y  a r e  t h e  d e f i n e d  o f f i c e r s  a n d  the d i r e c t o r s .  Th e y  a r e  n o t  
p a s s i v e ,  or they o u g h t n ' t  to be. 80 t h a t  is h o w  v e  w o u l d  d i f f e r  
f r o m  N e w  Y o r k  law. A n d  v/e h a v e  b r o a d e n e d  the e x p o s u r e ,  b e c a u s e  
in Hew Yo r k  the e x p o s u r e  is l i m i t e d  to c l a i m s  of e m p l o y e e s ,  a n d  
v/e b r o a d e n e d  it to i n c l u d e  the c l a i m s  of m a t e r i a l m e n  a n d
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s u p p l i e r s ,

C O W D E R Y :  In the p a s t  v/e h a v e  h a d  s o m e  of the N a t i v e
c o r p o r a t i o n s  v/ho h a v e  h a d  f i n a n c i a l  t r o u b l e s  a n d  h i r e d  two p e o p l e
to d i r e c t  t h e m  a n d  t u r n  it a r o u n d .  A n d  t h i s  is a n  a r e a  I w a s
w o n d e r i n g  a b o u t ,  if t h a t  w o u l d  b e  . . .

F E S S L E R :  I a p p r e c i a t e  the q u e s t i o n .  It is a n  i m p o r t a n t  
m a t t e r .  T h e  A F N  s u b c o m m i t t e e  h a s  l o o k e d  i n t o  t h i s  q u e s t i o n .  I 
t h i n k  t h a t  at  t h a t  level, or a t  t h e  l e v e l  of a n y  l a rge 
c o r p o r a t i o n  t h a t  is i n v o l v e d  in an a t t e m p t e d  tu r n  a r o u n d ,  t h a t  
t h e r e  w o u l d  be a w a r e n e s s  of the p r o v i s i o n s  of S e c t i o n  4 8 8  a n d
t h a t  t h e r e  w o u l d  be a p p r o p r i a t e  a d v i c e  
the s u b j e c t .  T h a t  w o u l d  be m y  hope.

f r o m  counseJ to de a l  w i t h

B R O W N :  Mr. C h a i r m a n ,  m a y  I s u g g e s t  

R O D E Y :  Mr. Brown.

B r o w n .  It ' s  n i c e  to k n o w  th a t  L a b o r
T h e  o n e  e x a m p l e  y o u  m i g h t  t h i n k  of 
. . t h e  e x a m p l e  m i g h t  be o n e  of the

B R O W N :  I a m  F r e d  
a n d  C o m m e r c e  [garbled] . . 
is w h a t  w o u l d  r e a l l y  h a p p e n
m o s t  p r o s p e r o u s ,  c u r r e n t l y  m o s t  p r o s p e r o u s  A l a s k a  c o r p o r a t i o n  is 
A l a s k a  I n t e r n a t i o n a l  Air. O r i g i n a l l y ,  t h a t  w a s  I n t e r i o r  A i r w a y s  
b a s e d  o u t  of F a i r b a n k s .  T h e y  e x p a n d e d  t o o  f a s t  for tin? b u i l d i n g
of t h e  p i p e l i n e ,  w h i c h  d i d n ' t  g e t  b u i l t  f a s t  e n o u g h  as m a n y
A l a s k a n s  r e m e m b e r .  W h a t  h a p p e n e d  th e n  wa s ,  a n d  t h i s  s o r t  of 
t h i n g  5 s r e a l l y  v/hat. h a p p e n s  w h e n  a c o r p o r a t i o n  g e t s  i n : o  t r o u b l e

t h a t ' s  w h y  I'm r a i s i n g  t h i s  a s  a n  e x a m p l e .
i n t o  r e o r g a n i s a t i o n  a n d  the
D u n c a n  M c C l a r e n ,  a l e g e n d  in 

i n d u s t r y ,  a g r o a t  m a n a g e r  a n d  a l e g e n d a r y  v o r k e r  
, S e c t i o n  408 to t a k e  c a r e  of t h a t  p r o b l e m .

m  m o s t  c a s e s ,  a n a  
W h a t  h a p p e n e d  t h e n  was th e y  w e n t  
c r e d i t o r s  a n d  s h a r e h o l d e r s  h i r e d  Hr. 
the C a n a d i a n  air 
[TAPE C H A N G E ]  .

T h i s  is ci p r o b l e m  
for i n d i v i d u a l s  w h o  

pay

R O D E Y :  T h a n k  you, Mr, Brown,
c u r r e n t l y  in A l a s k a .  It is p o s s i b l e  
i n c o r p o r a t e  to  r u n  u p  a l l  s o r t s  of b i l l s ,  n o t  p a y  its c r e d i t o r s ,  
a n d  th e n  j u s t  m o v e  a w a y  f r o m  t h a t  c o r p o r a t i o n ,  w i l l  e v e n t u a l l y  be 
r e s o l v e d  by the st a t e ,  s e t  up a n o t h e r  c o r p o r a t i o n  a n d  t h e n  b i l k  a 
l o t  of s m a l l  t r a d e s m e n  w n o  w o r k  for the c o r p o r a t i o n ,  c r e d i t o r s ,  
v/hat h a v e  you, m o v e  on. Y o u  c a n  do it in s e r i a l  f a s h i o n .  It: is 
c u r r e n t l y  b e i n g  a b u s e d  p r e s e n t l y  in  the s t a t e .  Mr. A b b o t t  h a s  
ke p t  an e y e  on  this, h a s  h a d  a p r a c t i c e  in t h a t  a r e a  of the l a w  
for 15 y e a r s .  B u t  it is c u r r e n t l y  a p r o b l e m .  T h e r e  a r e  a l o t  of 
h o n e s t  A l a s k a n s  v/ho l o s e  m o n e y  b e c a u s e  of t h i s  p r o b l e m .

F E S B L E R :  A n d  I t h i n k  the p r o b l e m  is  a l s o  t h a t  it h a s  a 
b r o a d e r  r a m i f i c a t i o n .  To the e x t e n t  t h a t  c i t i a e n s  g e t  the 
i m p r e s s i o n  t h a t  t h e r e  are t r i c k s  o u t  t h e r e  for p e o p l e  ’./ho a r e  in 
w i t h  l a w y e r s ,  if y o u  w ill. It d e m e a n s  my p r o f e s s i o n  of w h i c h  I 
a m  v e r y  p r o u d .  W e  w o r e  n e v e r  the s o u r c e  of t h i s  v a l u e  j u d g m e n t ,
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t h a t  p e o p l e  c o u l d  p u l l  th i s  ty p e  of thing, 
t h a t  p e o p l e  b e l i e v e  thai 
b a d  t h i n g s  a n d  g e t  a w a y  
h a v e  n o  a c c o u n t a b i l i t y .
w h i c h  n o n e  of us h a v e  an  i n t e r e s t  in 
m i n d s  of c i t i z e n s .  B e c a u s e  the m i n u t e  
l i k e  this, the c l o u d  f a l l s  o v e r  all law. 
t h e  m o s t  i m p o r t a n t  v a l u e  j u d g m e n t  a b o u t  
d o n e  g r o a t  t h i n g s  for us. B u t  the 
c o r p o r a t i o n ,  a n d  the o n l y  p e r s o n  t h a t  
t h a t  r o l e  real w e l 1 in h i s t o r y ,  w a s  L o u i s  
t r e m e n d o u s  p r i c e  w a n  p a i d  for t h a t  n o t ion.

B u t  to  the e x t e n t  
if y o u  q u o t e ,  k n o w  t h e  law, y o u  c a n  do 

v i t h  it. Y o u  can do h u r t f u l  t h i n g s  a n d  
It c r e a t e s  a n  i m p r e s s i o n  of the l a w

s e e i n g  f u r t h e r e d  in t h e  
o n e  l a w  b e c o m e s  s u s p e c t  
A n d  so t h i s  is p r o b a b l y  

c o r p o r a t i o n s .
i d e a  of a 

p r o b a b l y  h a s

T h e y  h a v e  
o n e - p e r s o n  
p u l l e d  off

t h e  F o u r t e e n t h  a n d  a

U E H L I N G :  If v;e c a n  k i n d  of go b a c k  to the s e c t i o n
r e g a r d i n g  t h e  f o r e i g n  c o r p o r a t i o n s ,  m a y b e  y o u  c o u l d  e x p l a i n  v/hat 
t h e  A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n  t o o k  as  far as a n  a p p r o a c h  as 
a c o m p a r i s o n  of w h a t  o c c u r r e d  in C a l i f o r n i a  r e g a r d i n g  the f o r e i g n  
c o r p o r a t i o n  s i t u a t i o n  there.

F E S 3 L E R :  B e c a u s e  C a l i f o r n i a  h a s  t h i s  b a s i c  s o c i a l
p r o b l e m  t h a t  in o r d e r  to  e v a d e  t h e  r e s t r i c t i o n s  on l o n g - t e r m  
d i r e c t o r  t e r m s  or in o r d e r  to h a v e  a b o a r d  c l a s s i f y  itself, m o s t  
i m p o r t a n t  C a l i f o r n i a  b u s i n e s s ,  m o s t  c o r p o r a t e  b u s i n e s s  a t  the 
m o m e n t  in m y  state, is f o r e i g n  i n c o r p o r a t e d .  R u n s  to  a d i f f e r e n t

a n d  c o m e s  
v/e a r e  now

b a c k  h o m e  a n d  s a y s  w e ' v e  b e e n  
f o r e i g n  c o r p o r a t i o n , v/e' r e

g o n e  2 0  

D e l a w a r e

h a d  for m a n y  
t h e  b a n k i n g  
T h a t  w e  v. ore

jurisdioti' n 
m i n u t e s ,  a n d
c o r p o r a t i o n .  T h e  b a s i c  s o c i a l  p r o b l e m  v/e h a d  in C a l i f o r n i a  w h e n  
v/e a p p r o a c h e d  t h e  r e v i s i o n  of the l e g i s l a t i o n  w a s  t o  say, w e ll, 
w i l l  v/e g i v e  up  t h e s e  v a l u e  j u d g m e n t s  which, w e ' v e
y e a r s .  A n d  the bar a s s o c i a t i o n ,  fra n k l y ,  a n d
i n d u s t r y  t h o u g h t  t h a t ' s  v/hat w a s  g o i n g  to h a p p e n ,  
g o i n g  to g e t  a c o r p o r a t i o n  l a w  t h a t  l o o k e d  m o r e  l i k e  t h a t  of 
o t h e r  s t a t e s .  W h a t  t h e  l e g i s l a t u r e  did, i n t e r e s t i n g l y  e n o u g h ,  
a n d  I t h i n k  it r e m a i n s  t o  b e  s e e n  b e c a u s e  i t ' s  c o s t i n g  us a l o t  
o f  m o n e y  in  l i t i g a t i o n  in f r o n t  of t h e  f e d e r a l  s u p r e m e  court, w a s
to say, no, if a c o r p o r a t i o n  h a s  a c e r t a i n  p e r c e n t a g e  of its
e m p l o y e e s  in C a l i f o r n i a ,  d o e s  a c e r t a i n  v o l u m e  of b u s i n e s s  in 
C a l i f o r n i a ,  h a s  a c e r t a i n  a m o u n t  of i t s  o w n e r s h i p  o w n e d  by 
shareholder?, in C a l i f o r n i a ,  t h e n  e v e n  t h o u g h  it p u r p o r t s  to be  a n  
A l a s k a  c o r p o r a t i o n  or a D e l a w a r e  c o r p o r a t i o n ,  v/e're g o i n g  to  say 
t h a t  i t ' s  m e r e l y  a p s e u d o  f o r e i g n  c o r p o r a t i o n ,  a n d  w e ' r e  g o i n g  to 
a p p l y  C a l i f o r n i a ' s  l a w s  to it. N o w  the J\r.d e n -jlayfal a  l i t i g a t i o n  
is p e n d i n g  in the C a l i f o r n i a  S u p r e m e  C o u r t  w h e r e  it h a s  b e e n  o n  
h o l d  for n e a r l y  t h r e e  ye a r s .  D e l a w a r e ' s  c o u r t s  h a v e  a l r e a d y  
l i t i g a t e d  thy A tile n r i/.d yjf ilix c a s e  a n d  co m e  to t h e  c o n c l u s i o n  t h a t  
C a l i f o r n i a  w a s  a t t e m p t i n g  to d e n y  f u l l  f a i t h  a n d  c r e d i t  to the 
p u b l i c  a c t s  of a s i s t e r  state. U l t i m a t e l y ,  t h e  f e d e r a l  s u p r e m e  
c o u r t  w i l l  h a v e  to d e c i d e  w h e t h e r  C a l i f o r n i a’s n o t i o n  of p s e u d o  
f o r e i g n  c o r p o r a t i o n s  is an id e a  w h o s e  t i m e  h a s  come. T h e  
j u d g m e n t  of the c o m m i s s i o n  w a s  th a t  t h e r e  are no p s e u d o  f o r e i g n  
c o r p o r a t i o n  c o n c e p t s  in th i s  bill. I n s t e a d ,  w e  i n c r e a s e d  the
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r e p o r t i n g  o b l i g a t i o n s  on f o r e i g n  c o r p o r a t i o n s  to k e e p  us i n f o r m e d  
of the n a t u r e  of t h e i r  a c t i v i t i e s .  W e  g r e a t l y  i n c r e a s e d  the 
c i r c u m s t a n c e s  u n d e r  v.'hich i t ' s  c l e a r  th a t  t h e y  m u s t  seek a 
c e r t i f i c a t e  to do b u s i n e s s  in the* S t a t e  of A l a s k a .  B u t  w e  h a v e  
n o t  a t t e m p t e d  to i n t e r f e r e  w i t h  t h e i r  i n t e r n a l  c o n t r o l  a n d  
m a n a g e m e n t  s u c h  a s  C a l i f o r n i a  h a s  done, b e c a u s e  v/e h a v e n ' t  d o n e  
it to our o w n  p e o p l e .  W e  h a v e n ' t  s a i d  y o u  h a v e  to h a v e  a b o a r d  
w i t h  o n e - y e a r  te r m s ,  t h a t  y o u  c a n ' t  c l a s s i f y  t h e  b o a r d ,  t h a t  y o u  
h a v e  to h a v e  c u m u l a t i v e  v o t i n g .  Our d e f a u l t  m o d e  if y o u  d o n ' t  
s a y  is, y o u  do h a v e  o n e - y e a r  terms, if y o u  do h a v e  c u m u l a t i v e  
v o t i n g  a n d  y o u  d o n ' t  h a v e  b o a r d  c l a s s i f i c a t i o n .  B u t  v/e d i d n ' t  
f e e l  t h a t  it w a s  n e c e s s a r y  to g e t  i n v o l v e d  in t h a t  p o s i t i o n .  B u t  
l a t e r  o n  in v/hat m a y  be f i v e  or six y e a r s  as  y o u  see the o u t c o m e  
of the A y d s n - M a y f a ir m a t t e r ,  a n d  t h e n  if y o u  d e c i d e  y o u  w a n t  to 
a d o p t  c e r t a i n  s i m i l a r  rules, t h a t  w o u l d  be a n  a p p r o p r i a t e  t i m e  to 
do that. B u t  t h e r e  i s  n o t h i n g  h e r e  n o w  t h a t  c o n t a i n s  that.

B R O W N :  A t  l e a s t  s o m e  of the m e m b e r s  of t h e  c o m m i s s i o n  
t h i n k  t h e  D e l a w a r e  v i e w  is g o i n g  to p r e v a i l  in the s t a t e  s u p r e m e  
c ourt, a n d  t h a t ' s  o n e  of the r e a s o n s  w h y  the p r o v i s i o n  is w r i t t e n  
t h a t  wa y .

R O D E Y :  T h a n k  you, Mr. Brown.

U E H L I N G :  T h i s  is a f o l l o w  u p  q u e s t i o n .  A n d  in j u s t
s o r t  of r e a d i n g  t h r o u g h  t h i s  I g o t  t h e  f e e l i n g  w h a t  w o u l d  be t h e  
s i t u a t i o n  l i k e  if y o u  to o k  a s t a t e  l i k e  D e l a w a r e  w h e r e  v/e h a d  a 
s i t u a t i o n  w h e r e  c o m p a n i e s  a r e  g o i n g  to i n c o r p o r a t e  tiher b e c a u s e  
i t ' s  a v e r y  p r o - m a n a g e m e n t  k i n d  of s i t u a t i o n ,  w h e r e  i n  C a l i f o r n i a  
i t ' s  v e r y  p r o - s h a r e h o l d e r ,  the s h a r e h o l d e r  is a c o m p l e t e l y  
d i f f e r e n t  s i t u a t i o n ,  h o w  d o e s  A l a s k a  r a t e  on t h a t  s p e c t r u m ?  
W o u l d  t h e y  bo  c o n s i d e r e d  a v e r y  p r o - m a n a g e m e n t  s i t u a t i o n ?

F E S S L E R :  No. T h e  d e f a u l t  p r o v i s i o n s ,  e v e r  s i n c e  I
l e a r n e d  to u s e  t h e  p e r s o n a l  c o m p u t e r ,  I've p i c k e d  u p  the j a r g o n ,
e x c u s e  me. T h e  p r o v i s i o n s  t h a t  a r e  i n  p l a c e  if y o u  d o n ' t  say
o t h e r w i s e  of the A l a s k a  s t a t u t e  today, b e c a u s e  it's a v e r s i o n  of 
t h e  e a r l y  ' 5 0 ' s m o d e l  act w o u l d  t o d a y  be c a l l e d  a pro-sharoho.lder 
j u r i s d i c t i o n .  A n d  t h e  p r o v i s i o n s  v'hich w o u l d  l o c k  i n t o  p l a c e  in 
t he a b s e n c e  of a g r e e m e n t  t h a t  t h e y  be o t h e r w i s e  u n d e r  t h i s  b i l l  
a r e  a l s o  pro-.shareholder p r o v i s i o n s .  B u t  so t h a t  A l a s k a  w o u l d  in 
the d e f a u l t  m o d e  l i n e  up l o o k i n g  v e r y  m u c h  m o r e  l i k e  C a l i f o r n i a  
than D e l a w a r e .  B u t  i t  w o u l d  be p o s s i b l e  f o r  p e o p l e  to m a k e  an  
i n t e l l i g e n t  a n d  i n f o r m e d  d e c i s i o n  to f o r m  a v e r y ,  v a r y  m a n a g e m e n t  
o r i e n t e d ,  r e d u c e d  r o l e  fc s h a r e h o l d e r  c o r p o r a t i o n ,  n o t  g o i n g  as  
far as  D e l a w a r e  h a s  gone. For i n s t a n c e ,  a g o o d  e x a m p l e  in 
D e l a w a r e ,  i t  is p o s s i b l e  that the b o a r d  of d i r e c t o r s  w o u l d  h a v e  
the e x c l u s i v e  p o w e r  to a m e n d  the a r t i c l e s  a n d  b y l a w s ,  arid the 
s h a r e h o l d e r s  c o u l d  b e  o u s t e d  f r o m  a n y  r o l e  a t  all. T h a t  w o u l d  
n o t  be poss.ib.le in A l a s k a .  It i s n ' t  p o s s i b l e  u n d e r  c u r r e n t  l a w  
w i t h  r e g a r d  to t h e  a r t i c l e s .  It w o u l d  n o t  bo p o s s i b l e  w i t h
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r e g a r d  to the b y l a w s  s h o u l d  the l e g i s l a t u r e  e n a c t  t h i s  bill. So 
it c o n t i n u e s  to l e a v e  A l a s k a  l a w  w i t h  m o s t  o t h e r  w e s t e r n  
j u r i s d i c t i o n s  as h a v i n g  a p r o - s h a r e h o l d e r  b i a s ,  b u t  n o t  g o i n g  
n e a r l y  as  far as C a l i f o r n i a .

R O D E Y :  A r e  t h e r e  o t h e r  q u e s t i o n s  f r o m  m e m b e r s  -of the 
c o m m i t t e e ?  If t h e r e  a r e  . . .

F E S S L E R :  I ' l l  r e m a i n  in t h e  room, Mr. C h a i r m a n ,  in case
a n y o n e  d o e s  h a v e  a n y  q u e s t i o n s  for me, b u t  t h e r e  are o ther
w i t n e s s e s  d e s i r i n g  to a p p e a r .

R O D E Y :  T h e  n e x t  w i t n e s s  is W i l l i s  K i r k p a t r i c k ,  the
d i r e c t o r  of t h e  d i v i s i o n  of b a n k i n g  a n d  s e c u r i t i e s .

K I R K P A T R I C K :  Mr. C h a i r m a n  a n d  c o m m i t t e e  m e m b e r s .  My 
n a m e  is W i l l i s  K i r k p a t r i c k .  I a m  d i r e c t o r  of b a n k i n g  a n d
s e c u r i t i e s  for t h e  S t a t e  of A l a s k a .  I ' d  f i r s t  l i k e  to say t h a t  w e  
h a v e  a p p r e c i a t e d  t h e  o p p o r t u n i t y  to j o i n  w i t h  t h e  c o m m i s s i o n  as a 
p a r t i c i p a n t  in d i s c u s s i o n  in t h e i r  w o r k .  I b e l i e v e  t h a t  any )£ 

the c o n c e r n s  the s t a t e  h a s  h a d  as far a s  t h e  a d m i n i s t r a t i o  of 
t h i s  n e w  code, t h e  c o m m i s s i o n  h a s  k n o w n  u p  f r o n t  a s  to v/hat the 
p r o b l e m s  w e ' v e  had. O n e  of t h e  t h i n g s  I'd l i k e  to p o i n t  out is 
t h a t  w h a t  I a m  e x c i t e d  a b o u t  in t h e i r  w o r k  is t h a t  in a p r e s e n t  
s i t u a t i o n  w h e r e  w e  h a v e  an  o l d  O r e g o n  law, in a s i t u a t i o n  v/here 
v/e h a v e  v e r y  l i t t l e ,  if any, s t a t e  c o m m o n  l a w  c o u r t  c a s e s  the 
a d m i n i s t r a t i o n  of the p r o v i s i o n s  of t h e  A l a s k a  B u s i n e s s  
C o r p o r a t i o n s  C o d e  as it s t a n d s  t o d a y  is s o m e w h a t  s u s p e c t  in se m e  
of its l e g i s l a t i v e  i n t e n t . A n d  to d e t e r m i n e  legis.lative intent, 
w o  go b a c k  to O r e g o n  law, we  g o  ba c k  to O r e g o n  c a s e s ,  v/e go b a c k  
to the s p a r s e  o f f i c i a l  c o m m e n t s  u n d e r  t h e  m o d e l  c o de. W i t h  the 
p a s s a g e  of t h i s  b i l l ,  I t h i n k  t h a t  our w o r k  a s  f a r  as w o r k i n g  
w i t h  the c o r p o r a t i o n s  in m a i n t a i n i n g  t h e i r  f i l e s  is g o i n g  to be a 
w h o l e  l o t  e a s i e r  b e c a u s e  of the o f f i c i a l  c o m m e n t s  alone. 
E v e r y t h i n g  h a s  b e e n  a d d r e s s e d .  I w o u l d  s u g g e s t  t h a t  in 
c o n s i d e r i n g  t h e  p a s s a g e  of t h i s  bill, t h a t  t h e y  m a k e  p a r t  of the 
r e c o r d  the o f f i c i a l  c o m m e n t s  as to the n e w  .'lav/. T h e r e  in o n l y  
o n e  p a r t i c u l a r  a r e a  t h a t  I h a v e  a p r o b l e m  w i t h ,  a n d  that is in 
S e c t i o n  733 on p a g e  127, in t h e  f i l i n g  of f o r e i g n  c o r p o r a t i o n s  to 
do b u s i n e s s  in t h e  S t a t e  of A l a s k a .  On  l i n e  7, b e g i n n i n g  o n  l i n e  
7, it r e q u i r e s  t h a t  t o g e t h e r  w i t h  a c e r t i f i e d  c o p y  of its 
a r t i c l e s  of i n c o r p o r a t i o n  all a m e n d m e n t s  to the a r t i c l e s  . . .  In 
o t h e r  w o r d s ,  v/hat t h e y  are s a y i n g  h e r e  is t h a t  o n e  of the 
p r o v i s i o n s  for a f o r e i g n  c o r p o r a t i o n  to q u a l i f y  to do b u s i n e s s  in 
the S t a t e  of A l a s k a ,  is th a t  i t  w o u l d  h a v e  to f i l e  its a r t i c l e s  
w i t h  t h e  s t a t e  a n d  a n y  a m e n d m e n t s  to t h o s e  a r t i c l e s .  In a 
h e a r i n g  l a s t  s e s s i o n ,  w e  b r o u g h t  t h i s  up a n d  I b e l i e v e ,  y o u ' d  
h a v e  to c h e c k  w i t h  the co d e  r e v i s i o n  c o m m i s s i o n  on this, but I 
b e l i e v e  it w a s  a g r e e d  u p o n  t h a t  t h e y  w o u l d  r e c o n s i d e r  t h a t  
r e q u i r e m e n t  to f i l e  a r t i c l e s .  At  the p r e s e n t  t i m e  a r t i c l e s  of 
f o r e i g n  c o r p o r a t i o n s  a r e  n o t  f i l e d  w i t h  the s t a t e .  W e  f i n d  t h a t
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s o m e  of our s i s t e r  stat e s ,  t h o s e  th a t  do h a v e  th i s  p r o v i s i o n ,  a r e  
l o o k i n g  at  d r o p p i n g  them, I t h i n k  the l a s t  o n e  w e ' v e  h e a r d  f r o m  
is T e x a s ,  M o w  I d o n ' t  b e l i e v e  that it is g o i n g  to c r e a t e  any 
h a r d s h i p  to  a n y b o d y  in the S t a t e  of A l a s k a  th a t  w i s h e s  to f i n d  
o u t  t h e  s u b s t a n c e  of the a r t i c l e s  of a f o r e i g n  c o r p o r a t i o n .  
F i r s t  of all, if t h e y  cire l o o k i n g  for the o f f i c e r s  a n d  d i r e c t o r s  
of t h e  f o r e i g n  c o r p o r a t i o n ,  w e  can l o o k  a t  t h e  a p p l i c a t i o n  th e y  
f i l e  w i t h  us g i v i n g  us t h a t  p a r t i c u l a r  i n f o r m a t i o n .  If t h e y  do 
v/ant a c o p y  of the a r t i c l e s  of i n c o r p o r a t i o n  or the a m e n d m e n t s  to 
the a r t i c l e s  of i n c o r p o r a t i o n  of a f o r e i g n  c o r p o r a t i o n ,  t h e  p l a c e  
t h a t  w o u l d  h a v e  the m o s t  c u r r e n t  f i l i n g  w o u l d  b e  the s t a t e  of 
d o m i c i l e  so t h a t  t h e y  a r e  a v a i l a b l e .  W e  v/ould b e  m o r e  t h a n  h a p p y  
to a s s i s t  a n y b o d y  t h a t  w a n t e d  th a t  to f i n d  o u t  the p r o p e r  
p r o c e d u r e s  t o  o b t a i n  t h o s e  r e c o r d s .  W i t h  m y  u n d e r s t a n d i n g  t h a t  
t h i s  p r o v i s i o n ,  t h a t  the c o d e  r e v i s i o n  c o m m i s s i o n  h a d  no 
p a r t i c u l a r  p r o b l e m  w i t h  t h a t  b e i n g  d r o p p e d ,  the f i s c a l  n o t e  t h a t  
I p r e p a r e d  w a s  z e r o e d  out. If th i s  p r o v i s i o n  s t a y s  in, I a m  
g o i n g  to a s k  for a r e v i s i o n  of the f i s c a l  n o t e  b e c a u s e  o n e  of the 
p r o b l e m s  w e  h a v e  n o w  is j u s t  f i l e  m a i n t e n a n c e .  T h e  b i g g e s t
p r o b l e m  in f i l e  m a i n t e n a n c e  is a m e n d m e n t s  to a r t i c l e s .  W e  
r e c e i v e  a g r e a t  n u m b e r  of a m e n d m e n t s  to a r t i c l e s  e v e r y  day, a n d  
o n e  of t h e  t h i n g s  v/e h a v e  to do is t h a t  w e  j u s t  d o n ' t  f i l e  t h e  
a m e n d m e n t s .  A  l o t  of t i m e s  v/e h a v e  to l o o k  b a c k  t h r o u g h  the
f i l e s  to sec* v/hat the p r i o r  a r t i c l e s  c o n t a i n  to s e e  a m e n d m e n t s
a r e  c o n s i s t e n t .  If n o t h i n g  m o r e  t h a n  a r t i c l e  order. T h a t  is the 
o n l y  c o m m e n t  t h a t  I h a v e  as far as a n y  c h a n g e s  arc c o n c e r n e d ,  a n d  
I a m  s o r r y  I d o n ' t  h a v e  a n  a m e n d m e n t  p r e p a r e d ,  but I v/ould be 
m o s t  h a p p y  to. I v/ould r e p ? a c e  t h a t  v/ord w i t h  a c e r t i f i c a t e  of 
c o m p l i a n c e  e x e c u t e d  by  the o f f i c e r  of d o m i c i l e ,  or the o f f i c i a l  
of d o m i c i l e .  I a m  o p e n  to a n y  q u e s t i o n s .

R O D E Y : If I m i g h t  ask e i t h e r  C h a i r m a n  A b b o t t  or
P r o f e s s o r  F e s s l e r  to r e s p o n d .

A B B O T T : Yes, Mr. C h a i r m a n .  W e  h a d  p r e v i o u s l y  a g r e e d
w i t h  Mr. K i r k p a t r i c k  t h a t  v/e w o u l d  m a k e  t h a t  c h a n g e .
U n f o r t u n a t e l y ,  c o n s i d e r a t i o n  of t h i s  m a t t e r  c a m e  u p  a f t e r  the 
b i l l  w a s  p r i n t e d .  S o  it is t h e  p o s i t i o n  of the c o m m i s s i o n  t h a t  
t h i s  r e q u i r e m e n t  s h o u l d  be  d e l e t e d  w h e n  it w a s  b r o u g h t  to our 
a t t e n t i o n  t h a t  it v/ould s e r v e  n o  u s e f u l  p u r p o s e  a n d  v/ould i m p o s e  
a n  a d d i t i o n a l  f i s c a l  b u r d e n  on the c o m m i s s i o n e r  of c o m m e r c e ,  v/e 
a r e  in c o m p l e t e  a g r e e m e n t  t h a t  the p r o v i s i o n  s h o u l d  b e  d e l e t e d ,  
a n d  t h e r e  s h o u l d  "be n o  r e q u i r e m e n t  to f i l e  f o r e i g n  a r t i c l e s  or 
a m e n d m e n t s .

R O D E Y :  T h a n k  you, C h a i r m a n  A b b o t t .  Mr. B r o w n .

B R O W W :  On  b e h a l f  of the c o m m i s s i o n ,  I a m  s u r e  t h e y
w o u l d  a g r e e ,  it w o u l d  be v e r y  n i c e  if P r o f e s s o r  F e s s l e r  v/are 
i n v o l v e d  in s t r u c t u r i n g  the a m e n d m e n t  t h a t  the c o m m i t t e e  m i g h t  be 
i n t e r e s t e d  . . .
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R O D E Y :  T h a t ' s  a v e r y  g o o d  s u g g e s t i o n ,  Mr. Brown,
P r o f e s s o r ,  v/ould i t  b e  p o s s i b l e  for y o u  to p r e p a r e  th a t  
a m e n d m e n t ?

F E S S L E R :  C e r t a i n l y .

R O D E Y :  Mr. K i r k p a t r i c k ,  c o n t i n u e .

K I R K P A T R I C K :  O n e  e t h e r  i t e m  t h a t  m y  n o t e s  shew. On 
p a g e  138 a n d  139, on l i n e  28 of p a g e  138 it r e f e r s  to the 
m i s d e m e a n o r ,  a n d  m y  s t a f f  s a y s  t h a t  it  s h o u l d  be e i t h e r  a r a t e d  
m i s d e m e a n o r  A  or B to be c o n s i s t e n t  w i t h  T i t l e  9. A n d  t h e  sa m e  
w i t h  l i n e  9 on p a g e  139. T h a t  a l s o  r e l a t e s  to a m i s d e m e a n o r .

R O D E Y :  If I m i g h t  a d d r e s s  C h a i r m a n  A b b o t t  or P r o f e s s o r  
F e s s l e r ,  a r e  w e  in  t h a t  c a s e  t a l k i n g  a b o u t  a C l a s s  A 
m i s d e m e a n o r ?

A B B O T T :  T h a t ' s  our u n d e r s t a n d i n g ,  Mr. C h a i r m a n .  Yes.

R O D E Y ; if a g a i n  I c o u l d  r e q u e s t  you, P r o f e s s o r  F e s s l e r ,  
to p r e p a r e  t h e  a p p r o p r i a t e  a m e n d m e n t  b a s e d  on c u r r e n t  A l a s k a  
c r i m i n a l  law.

F E S S L E R :  T h e  q u e s t i o n  h a s  b e e n  ask e d ,  h a s  b e e n
p r e p a r e d ,  i s  o n e  of t h e  a m e n d m e n t s  that. C h a i r m a n  A b b o t t  w a s  
r e f e r r i n g  to is b e i n g  t r a n s m i t t e d  . . .

R O D E Y :  T h a n k s ,  P r o f e s s o r .  O b v i o u s l y  w e  c a n ' t  t a k e  a n y
o f f i c i a l  a c t i o n  h e r e .  If t h e r e  a r e  a n y  q u e s t i o n s ,  w e ' l l  h a v e  
t h i s  p r e p a r e d  a n d  d e l i v e r e d  to c o m m i t t e e s  o n  b o t h  s i d e s  for t h e i r  
c o n s i d e r a t i o n  a n d  L e n a t o r  M u l c a h y  a n d  m y s e l f  w i l l  e x p l a i n  it on 
o ur s i d e  a n d  . . .

C O W D E R Y :  C o u l d  I, I w a s  w o n d e r i n g  v/hat f i n a n c i a l  b u r d e n  
v/ould t h is, if v/e a d o p t  t h i s  t o  the e x i s t i n g  c o r p o r a t i o n  for the 
state, w o u l d  it be to c o n f o r m ,  is t h e r e  a n y  g r a n d f a t h e r i n g  
s i t u a t i o n s  . . .

K I R K P A T R I C K :  If I u n d e r s t a n d  y o u r  q u e s t i o n ,  Mr.
C h a i r m a n ,  as  to  v/hat t h i s  in g o i n g  t o  do to e x i s t i n g
c o r p o r a t i o n s .  I t h i n k  the l a s t  two s e c t i o n s  of t h e  b i l l  p r e t t y  
w e l l  c o v e r  a t i m e l y  t r a n s f e r  of the act, a n d  I t h i n k  v/e a r e  gong 
to h a v e  s o m e  p r o b l e m s  j u s t  as far as e d u c a t i n g  t h e  c o r p o r a t i o n s
in r i t c h i n g  t h e m  o v er. I don't: s e e  t h a t  a l a s t i n g  p r o b l e m .  I
don', see it a., m u c h  m o r e  of a p r o b l e m  t h a n  w e  h a v e  now v/ith the 
n e w  c o r p o r a t i o n  t h a t  is c o m i n g  on bo a r d .  I d o n ' t  t h i n k  t h ere
w i l l  bo an f i n a n c i a l ,  I t h i n k  the p r o b l e m  is g o i n g  to  be
b a s i c a l l y  on t h e  s t a t e ' s  si d e  a s  far as  g e t t i n g  t h e  i n f o r m a t i o n  
o u t  a n d  g e t t i n g  t h e  t r a n s i t i o n  g o i n g .  I d o n ' t  e n v i s i o n  any
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e c o n o m i c  p r o b l e m  o n  the c o r p o r a t i o n .  I am v/onderincj a b o u t  
c o r r e s p o n d e n c e  f ees, b u t  . . .  I d o n ' t  s e e  i t  as a m a j o r  
p r o b l e m .

RO D E Y :  I j u s t  m i g h t  a d d  t h a t  t h e  p r o p o s e d  draft w a s
w r i t t e n  to r e d u c e  l e g a l  f e e s  by p u t t i n g  a g r e a t  e l e m e n t  of 
c e r t a i n t y  in t h e r e  so t h a t  a l a y m a n  v/ould h a v e  a m u c h  g r e a t e r  
u n d e r s t a n d i n g  of t h e  l a w  j u s t  by r e a d i n g  t h e  l a w  w i t h o u t  h a v i n g  
to c o n s u l t  a l a w y e r .  So I t h i n k  t h e r e  w i l l  be a c t u a l l y  a 
r e d u c t i o n  of a t t o r n e y ' s  fees. A r e  t h e r e  a n y  o t h e r  q u e s t i o n s  for 
Mr. K i r k p a t r i c k ?  If none, t h a n k  y o u  v e r y  m u c h  Mr. K i r k p a t r i c k .  W e  
do h a v e  f l o o r  s e s s i o n  n o w  a t  1 0 : 0 0  a.m. W e  d o n ' t  g o  in u n t i l  
1 1 : 0 0  o ' c l o c k  o n  M o n d a y s ,  a s  a c o n v e n i e n c e  to the A n c h o r a g e  
l e g i s l a t o r s .  W o u l d  j o u  l i k e  m e  to s t a y ?

A B B O T T :  Mr. C h a i r m a n ,  if I m i g h t ,  t h e r e  a r e  only two 
o t h e r  p e o p l e  t h a t  i n t e n d  to o f f e r  b r i e f  t e s t i m o n y .  T h a t ' s  Liz 
J o h n s t o n  a n d  Irv B e r t r a m .

R O D E Y :  In c o n s u l t a t i o n  w i t h  H o u s e  c h a i r m a n ,  I w i l l  stay 
h e r e  if S e n a t o r  M u l c a h y  is a g r e e a b l e  a n d  l i s t e n  to the c o m m e n t s  
of E l i z a b e t h  J o h n s t o n  a n d  irv B e r t r a m  a n d  t h e n  r e p o r t  to you, 
sir. T h a n k  you, g e n t l e m e n . N e xt, I'd 15.lie to ca l l  E l i z a b e t h  
J o h n s t o n .  It's a l w a y s  d i s c o n c e r t i n g  to b e  t e s t i f y i n g  and h a v e  
e v e r y b o d y  l e a v i n g .  But, S e n a t o r  M u l c a h y  a n d  I w i l l  m a k e  up  for 
a n y  a b s e n c e  of n u m b e r s .  You h a v e  the flo o r ,  mackim.

J O H N S T O N :  G e n t l e m e n .  My n a m e  is E l i s a b e t h  J o h n s t o n .  I ' m  
g e n e r a ]  c o u n s e l  to B r i s t o l  B a y  N a t i v e  C o r p o r a t i o n .  T o d a y  I a m  
h e r e  s p e a k i n g  o n  b e h a l f  of the A l a s k a  F e d e r a t i o n  of N a t i v e s  
c o n c e r n i n g  the b i l l  on the r e v i s i o n  of the c o r p o r a t e  statutes, 
t h e  p r o f i t  c o r p o r a t e  statute,s. You w i l l  b e  d e l i g h t e d  t o  kn o w  m y  
c o m m e n t s  w i l l  b e  br i e f .  T h i s  is b e c a u s e  w e  h a v e  h a d  e x t e n s i v e  
o p p o r t u n i t y  uo p r e s e n t  our c o n c e r n s  b e f o r e  t h e  c o d e  r e v i s i o n  
c o m m i s s i o n .  By w a y  of b a c k g r o u n d ,  I can toll y o u  t h a t  in the 
s u m m e r  of 1932, the A l a s k a  F e d e r a t i o n  of: N a t i v e s  c r e a t e d  a
s u b c o m m i t t e e .  A n d  the m e m b e r  of t h e  s u b c o m m i t t e e  had b o t h  
r e g i o n a l  a n d  v i l l a g e  c o r p o r a t i o n  b a c k g r o u n d s ,  a n d  the c o m m i t t e e  
w a s  c r e a t e d  to r e v i e w  a n d  t e s t i l y  on the p r o p o s e d  revis i o n .  W e  
m e t  w i t h  t h e  c o d e  r e v i s i o n  c o m m i s s i o n  o n  t h r e e  s e p a r a t e  o c c a s i o n s  
a n d  m a d e  e x t e n s i v e  c o m m e n t s .  B a s e d  o n  t h e  r e c e p t i v i t y  of the 
c o m m i s s i o n  to o u r  c o m m e n t s ,  a n d  t h e  w a y  t h e y  w e r e  a b l e  to m e e t  
o u r  c o n c e r n s ,  in A p r i l  of 1981 J a n i e  L u a s k ,  w h o  is the p r e s i d e n t  
of t h o  f e d e r a t i o n ,  w r o t e  in support of t h e  p r o p o s e d  r e v i s i o n .  
A n d  s h e  c o m m e n t e d  s p e c i f i c a l l y  on the q u a l i t y  of the new 
l e g i s l a t i v e  s c h e m e ,  on the t e c h n i c a l  c o m m e n t a r y  w h i c h  h a s  a l r e a d y  
b e e n  b r o u g h t  u p  b y  s o m e  of the o t h e r  people;. B u t  the fact t h e r e  
t h e r e  is t e c h n i c a l  c o m m e n t a r y  to I v u k  u p  the n e w  cod.:- w h i c h  
s h o u l d  h e l p  all of us in the a b s e n c e  of c o u r t  c a s e s  to u n d e r s t a n d  
the l e g i s l a t i v e  h i s t o r y .  T h e  JJaaf. t here t h e r e  is t h i s  kind of 
b a c k u p ,  we  feel w i l l  m e a n  it w i l l  r e d u c e  t h o  .legal e x p e n s e s  for
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the N a t i v e  c o r p o r a t i o n s .  lie al s o  a r t i c u l a t e d ,  c o m m e n t e d  on the 
f i n a n c e  s e c t i o n ,  t h a t  it w a s  a" i m p o r t a n t  r e f o r m .  U n l i k e  
P r o f e s s o r  F e s s l e r  I c a n  r e a d  numbe: j , a n d  I s t i l l  fe e l  t h a t  i t  is 
a s i g n i f i c a n t  a c c o m p l i s h m e n t .  I w a s  f o r c e d  to. So f i n a l l y  the 
o n l y  f i n a l  c o m m e n t  is t h a t  t h i s  is a b i l l  w h i c h  d o e s  s t r e n g t h e n  
the r i g h t s  of s h a r e h o l d e r s  a n d  d o s s  s t r e n g t h e n  t h e  r e q u i r e m e n t s  
of p e r i o d i c  r e p o r t i n g  by c o r p o r a t i o n s  t o  t h e i r  s h a r e h o l d e r s .  It 
is a p r e - s h a r e h o l d e r  d o c u m e n t ,  a n d  t h e  f e d e r a t i o n  s u p p o r t s  the 
r e v i s i o n .

R O D E Y :  S e n a t o r  M u lcahy, do  y o u  h a v e  a n y  q u e s t i o n s  for 
M i s s  J o h n s t o n ?  T h a n k  you, a p p r e c i a t e  y o u r  c o m i n g .  Ne::t I'd like 
to c a l l  Irv B e r t r a m .

B E R T R A M :  I ' m  Irv B e r t r a m ,  a n d  I a m  a s s i s t a n t  c o u n s e l  to 
A l a s k a  A i r l i n e s .  W e  h a v e  l o o k e d  at t h e  bi l l  a n d  d i s c u s s e d  it with 
t h e  c o m m i s s i o n  to r a i s e  s o m e  of the c o n c e r n s  w e  h a v e .  Our b y l a w s  
a n d  a r t i c l e s  go b a c k  to 1.930, a t  l e a s t  t h e  a r t i c l e s  do. The 
b y l a w s  h a v e  b e e n  c h a n g e d  on n u m e r o u s  o c c a s i o n s .  A n d  v/e did ha v e  
s o m e  c o n c e r n s ,  b u t  v/e f o u n d  t h a t  t h e  c o m m i s s i o n  h a s  m a d e  some 
c h a n g e s  t h a t  w i l l  a s s i s t  us in g o i n g  f o r w a r d .  W e  t h i n k  t h a t  the 
bi l l  is v e r y  w e l l  d r a f t e d  a n d  v e r y  g o o d  a n d  w i l l  be of b e n e f i t  to 
the s t a t e  a s  w e l l  a s  b e i n g  h e l p f u l  to us. In m y  c u r r e n t  p o s i t i o n  
as h o u s e  c o u n s e l ,  I h a v e  an o p p o r t u n i t y  t o  a d v i s e  m a n a g e m e n t  or 
a n s w e r  q u e s t i o n s  a b o u t  A l a s k a  law. I h a v e  p r a c t i c e d  in A l a s k a  
for a n u m b e r  of y e a r s  b e f o r e  j o i n i n g  t h e  a i r l i n e s ,  a n d  y o u  d o n't 
fe e l  so f o o l i s h  w h e n  y o u  h a v e  s o m e t h i n g  l a y e d  o u t  in f r o n t  of you 
in t h e  law. Y o u  c a n  l o o k  at it a n d  say, w e l l ,  t h i s  is h o w  it's 
done. C u r r e n t l y  A l a s k a  .law on c o r p o r a t i o n s  h a s  a n u m b e r  of areas 
w h e r e  s i m p l y  t h e r e  is n o  law. A n d  s o  y o u  r e a l l y  h a v e  to say, 
gee, I d o n ' t  know, m a y b e  v/e can c'io it a n d  m a y b e  v/e can't. It's . 
. . y o u ' r e  n o t  s u r e  h o w  to do s o m e  th i n g .  B u t  I t h i n k  the bill 
a n s w e r s  that. It d o e s  p r o v i d e  a v e r y  w e l l  l a y e d  o u t  r o a d  map, so 
to sp e a k ,  w h i c h  I t h i n k  w i l l  be v e r y  h e l p f u l  n o t  o n l y  to l a r g e  
c o r p o r a t i o n s  s u c h  a s  o u r s e l v e s ,  b u t  I a l s o  b e l i e v e  t h i s  w i l l  be 
h e l p f u l  to the; s m a l l  m o m  a n d  p o p  o p e r a t i o n s .  T h e r e  is t h a t  old 
t r i t e  s a y i n g  t h a t  ignorance; of the lav/ .is n o  e x c u s e . H o w e v e r , 
w h e n  t h e  l a w  is a b o d y  of c o m m o n  l a w  w i t h  v e r y  f e w  s t a t u t o r y  
r e f e r e n c e s ,  it m a k e s  it f a i r l y  d i f f i c u l t  to  k n o w  w h a t ' s  going 
on. O n  t h e  o t h e r  h a n d ,  o n c e  t h i n g s  h a v e  b e e n  l a v e d  o u t  in a 
f a i r l y  s u c c i n c t  f o r m  t h a t  can be f o l l o w e d ,  i t ' s  t r u e  a l a w y e r  may 
s t i l l  be r e q u i r e d  a n d  s h o u l d  be u s e d .  B u t  I t h i n k  m o s t  p e o p l e  
w i l l  h a v e  a h o t t e r  u n d e r s t a n d i n g  of w h a t  c o r p o r a t e  g o v e r n e s s  
s h o u l d  be o n c e  t h e y  h a v e  this b o d y  of lav/ in f r o n t  of them. So 
w e  t h i n k  it w o u l d  b e  g o o d  for the state. A l a s k a  A i r l i n e s  wi l l  
h a v e  t o  m a k e  o n e  c h a n g e  in its b y l a w s  as a r e s u l t  of this. It 
d o e s n ' t  a d d r e s s  e v e r y t h i n g  w e  w a n t e d ,  But on t h e  o t h e r  hand, we 
t h i n k  on the w h o l e  i t  is v e r y  g o o d  a n d  v/e do s u p p o r t  it a n d  w o u l d  
r e c o m m e n d  it. T h a n k  you.

T h a n k  y o u  v e r y  m u c h ,  Mr. B e r t r a m ,  S e n ator
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M u l c a h y ,  do y o u  h a v e  any q u e s t i o n s ?  I a m  a w a r e  of t h e  . . . if 
t h e r e  a r e  no o t h e r  c o m m e n t s ,  Mr. B r c v m .

B R O W N :  O n e  com m e n t ,  Mr. C h a i r m a n .  T h e r e  h a v e  b e e n  mu c h  
c o m m e n t  a b o u t  the c o m m e n t s ,  a n d  the p e o p l e  w h o  a r e  s u p p o r t i n g  the 
b i l l  w h o  a r e  n o w  p a r t  of the c o m m i s s i o n ,  a r e  f i n d i n g  t h a t  the 
c o m m e n t s  a r e  v e r y  i m p o r t a n t .  I w o u l d  h o p e  a n  a d m i s s i o n  to the 
m e m b e r s  of t h e  S e n a t e  a n d  the H o u s e  in the e v e n t  t h i s  b i l l  is 
c o n s i d e r e d ,  t h a t  a n  a c t i o n  be t a k e n  s i m i l a r  to w h a t  w a s  t a ken 
v;hen t h e  c r i m i n a l  c o d e  r e v i s i o n  w a s  p a s s e d .  A n d  t h a t  is t h e r e  be 
s p e c i f i c a l l y  a n  a f f i r m a t i v e  v o t e  on t h e  f l o o r  of e a c h  h o u s e  
a p p r o v i n g  the c o m m e n t s  or the c o m m e n t s  a s  y o u  m a y  h a v e  a m e n d e d  in 
c o n c e r t  w i t h  t h e  c o m m i s s i o n  to m a k e  a c l e a r  a n d  u n a m b i g u o u s  
l e g i s l a t i v e  h i s t o r y .  To r e a l l y  m a k e  s u r e  t h o s e  a r e  a v a i l a b l e  and 
t h a t  t h e y  a r e  i m p o r t a n t  l e g i s l a t i v e  h i s t o r y ,  s i n c e  t h e y  w i l l  be 
r e l i e d  on  by p e o p l e  in t h e  p r i v a t e  s e c t o r  as w e l l  as s c h o l a r s .

R O D E Y :  T h a n k  you, Mr. B r o w n .  T h a t ' s  a v e r y  good
s u g g e s t i o n .  O b v i o u s l y  it's wise. I t ' s  a n  a r e a  of l a w  v/e d o n ' t  
k n o w  m u c h  a b o u t  in t e r m s  of i m p o r t a n c e ,  a n d  w h e t h e r  a s e p a r a t e  
v o t e  on t h a t  r e a l l y  m e a n s  m u c h  or not.

BROWN: T a k e  it f r o m  A l a s k a ' s  o n l y  p u b l i s h e d  legal
h i s t o r i a n ,

R O D E Y :  A n d  a d i s t i n g u i s h e d  m e m b e r  of t h e  F a i r b a n k s
bar. I t h i n k  it is a v i s e  s u g g e s t i o n  to i n c o r p o r a t e  in the 
j o u r n a l  a n d  to v o t e  s e p a r a t e l y  a n d  a f f i r m a t i v e l y  on the 
c o m m e n t a r y .  I t h i n k  it is a g o o d  a n d  d e s i r a b l e  m e t h o d  of 
a n n o t a t i n g  A l a s k a  lav/s. It is c e r t a i n l y  p r e f e r a b l e  to a l l o w i n g  
M i o h i e  C o m p a n y  to do it b a c k  e a st. If t h e r e  a r e  no o t h e r  
c o m m e n t s ,  t h e  c o m m i t t e e  m e e t i n g  is a d j o u r n e d .



P R E S E N T A T I O N  T O  T H E  J O I N T  S E N A T E  A N D  H O U S E  
L A B O R  A N D  C O M M E R C E  C O M M I T T E E  H E A R I N G  O N  

S E N A T E  B I L L  NO. 246 A N D  H O U S E  B I L L  NO. 343 
J a n u a r y  23, 1984

M r .  C h a i r m a n :

M y  n a m e  is E l i z a b e t h  B. J o h n s t o n .  I a m  S e c r e t a r y  a n d  
G e n e r a l  C o u n s e l  o f  B r i s t o l  B a y  N a t i v e  C o r p o r a t i o n .  T o d a y  I 
a m  s p e a k i n g  o n  b e h a l f  o f  the A l a s k a  F e d e r a t i o n  of  N a t i v e s  
c o n c e r n i n g  S e n a t e  B i l l  No. 246 a n d  H o u s e  B i l l  No. 343.

M y  c o m m e n t s  w i l l  b e  br i e f .  T h i s  is b e c a u s e  the 
F e d e r a t i o n  h a s  a l r e a d y  b e e n  g i v e n  t h e  o p p o r t u n i t y  to p r e s e n t  
i t s  c o n c e r n s  to t h e  C o d e  R e v i s i o n  C o m m i s s i o n .

In t h e  s u m m e r  o f  1982, the A l a s k a  F e d e r a t i o n  of N a t i v e s  
c r e a t e d  a s u b c o m m i t t e e ,  w i t h  b o t h  r e g i o n a l  a n d  v i l l a g e  
c o r p o r a t i o n  e x p e r i e n c e  r e p r e s e n t e d ,  to  r e v i e w  a n d  t e s t i f y  on 
t h e  p r o p o s e d  r e v i s i o n  to the p r o f i t  c o r p o r a t i o n  code. T h e  
C o d e  R e v i s i o n  C o m m i s s i o n  r e c e i v e d  t e s t i m o n y  f r o m  the 
F e d e r a t i o n  s u b c o m m i t t e e  o n  t h r e e  s e p a r a t e  o c c a s i o n s  a n d  
s a t i s f i e d  i t s  m a j o r  c o n c e r n s .

In A p r i l ,  1983, J a n i e  L e a s k ,  P r e s i d e n t  of the 
F e d e r a t i o n ,  w r o t e  in s u p p o r t  of t h e  p r o p o s e d  r e v i s i o n .  H e r  
l e t t e r  is a t t a c h e d ,  b u t  I w o u l d  like to q u o t e  f r o m  t h e  last 
p a r a g r a p h .  " T h e  p r o p o s e d  c o r p o r a t i o n s  c o d e  is a c o m p r e­
h e n s i v e  a n d  g e n e r a l l y  c a r e f u l  l e g i s l a t i v e  s c h e m e  o f  g o o d  
q u a l i t y .  F u r t h e r ,  it is a c c o m p a n i e d  b y  a t e c h n i c a l  
c o m m e n t a r y  w h i c h  c a n  s e r v e  to r e d u c e  N a t i v e  c o r p o r a t i o n s '  
e x t e n s i v e  l i t i g a t i o n  co s t s .  T h e  f i n a n c e  s e c t i o n  is an 
i m p o r t a n t  r e f o r m ,  m a k i n g  p o s s i b l e  s o m e  d i s t r i b u t i o n s  f r o m  
c a p i t a l ,  b u t  n o t  j e o p a r d i z i n g  c r e d i t o r ' s  s e c u r i t y . "

I w o u l d  l i k e  to a d d  t h a t  the p r o p o s e d  c o d e  s t r e n g t h e n s  
t h e  r i g h t s  o f  s h a r e h o l d e r s  and the r e q u i r e m e n t s  of  p e r i o d i c  
r e p o r t i n g .  In o t h e r  w o r d s ,  the p r o p o s e d  b i l l  is a 
p r o - s h a r e h o l d e r  d o c u m e n t .

T h e  F e d e r a t i o n  s u p p o r t s  t h i s  r e v i s i o n .

E L I Z A B E T H  B. J O H N S T O N  
A t t o r n e y  at L a w  
F o r  t h e  A l a s k a  F e d e r a t i o n  of 
N a t i v e s  S u b c o m m i t t e e
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M r .  J o h n  W. A b b o t t ,  C h a i r m a n  
A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n  
P o u c h  Y  
S t a t e  C a p i t o l  
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  M r .  A b b o t t :

I w o u l d  l i k e  t o  t a k e  t h i s  o p p o r t u n i t y  to t h a n k  t h e  
C o m m i s s i o n  f o r  f u l l y  p r o v i d i n g  t h e  A F N  w i t h  t h e  o p p o r t u n i t y  
t o  r e v i e w  a n d  c o m m e n t  o n  t h e  p r o p o s e d  A l a s k a  C o r p o r a t i o n s  
C o d e .  T h e  A F N  n o w  s u p p o r t s  t h e  p a s s a g e  o f  S e n a t e  B i l l  
Mo. 2 4 6  a n d  H o u s e  B i l l  No. 343.

T h e  p r o p o s e d  C o r p o r a t i o n s  C o d e  is a c o m p r e h e n s i v e  a n d  
g e n e r a l l y  c a r e f u l  l e g i s l a t i v e  s c h e m e  of g o o d  q u a l i t y .  
F u r t h e r ,  it i s  a c c o m p a n i e d  b y  a t e c h n i c a l  c o m m e n t a r y  w h i c h  
c a n  s e r v e  t o  r e d u c e  N a t i v e  c o r p o r a t i o n s 1 e x t e n s i v e  
l i t i g a t i o n  c o s t s .  T h e  f i n a n c e  s e c t i o n  is a n  i m p o r t a n t  
r e f o r m ,  m a k i n g  p o s s i b l e  s o m e  d i s t r i b u t i o n s  f r o m  c a p i t a l ,  b u t  
n o t  j e o p a r d i z i n g  c r e d i t o r s '  s e c u r i t y .  I f  y o u  n e e d  u s  to 
t e s t i f y  o n  b e h a l f  o f  t h e  B i l l ,  w e  w i l l  d o  so.
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