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RE:

the A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n  has p r e p a r e d  the a t t a c h e d  
b i l l  on s e c u r i t y  i n t e r e s t s  in rea l property . It was i n t r o d u c e d  
in the l e g i s l a t u r e  t h r o u g h  the L e g i s l a t i v e  C o u n c i l  in 1981 as 
H o u s e  Bill 403. T h a t  b i l l  did not m o v e  out o f  the H o u s e  J u d i c i a r y  
Committee, its f i r s t  c o m m i t t e e  of refere n c e ,  a n d  no c o m m i t t e e  
h e a r i n g s  w e r e  s c h e d u l e d  on it. T h e  a p p a r e n t  r e a s o n  w a s  o p p o s i t i o n  
to p r o p o s e d  A S  34.21.060, a s e c t i o n  that is d e l e t e d  f r o m  the 
a t t a c h e d  bill. T h a t  s e c t i o n  dealt  w i t h  c l a u s e s  in h o m e  p u r c h a s e  
c o n t racts t h a t  p e r m i t  the e n t i r e  b a l a n c e  of p u r c h a s e  f r i c e  to be 
d e c l a r e d  d ue w h e n  the h o m e  is sold. D u r i n g  the c o m m i s s i o n ' s  
w o r k  on the d r a f t  this " d u e - o n - s a l e "  s e c t i o n  of the bill took 
va r i o u s  forms and r e c e i v e d  m u c h  comment, e s p e c i a l l y  from f i n a n­
cial interests. C o n t r o v e r s y  o v e r  the s e c t i o n  d i v e r t e d  a t t e n t i o n  
f r o m  the m a i n  s u b s t a n c e  of the bill. W i t h o u t  it, the bill s hould 
r e c e i v e  c o n s i d e r a t i o n  f r o m  l e g i s l a t i v e  c o m m i t t e e s  on its merits.

T h e  b i l l  c o vers the r e l a t i o n s h i p ,  rights, and r e m e d i e s  
of d e btor a n d  c r e d i t o r  in s e c u r e d  real p r o p e r t y  transa ctions. It 
r e s u l t e d  f i o m  the c o m m i s s i o n ' s  g e n e r a l  r e v i e w  of r e a l  p r o p e r t y  
la w  in T i t l e  34 a n d  a c o n v i c t i o n  that so me r e v i s i o n  is desirable.

T h e  m a i n  s o urces d r a w n  u p o n  in p r e p a r i n g  the bill  are 
the e x i s t i n g  A l a s k a  l a w  on deeds o f  trust, the U n i f o r m  C o m m e r c i a l  
Code, the W a s h i n g t o n  l a w  on n o n j u d i c i a l  f o r e c l o s u r e ,  and the 
U n i f o r m  L a n d  T r a n s f e r s  Act. T h a t  Ac t has n o t  b e e n  a d o p t e d  as a 
w h o l e  in a n y  state.

A  c o m m e n t a r y  o n  the b i l l  as r e v i s e d  is a t t a c h e d  also.

J W A :chw 
A t t a c h m e n t s
cc: Hon. B i l l  S h e f f i e l d

Hon. E d m o n d  W. Burke, C h i e f  J u s t i c e  
M y r t o n  R. Charney, E x e c u t i v e  D i r e c t o r  

L e g i s l a t i v e  A f f a i r s  A g e n c y

Chairman, A l a s k a  L e g i s l a t i v e  C o u n c i l

J o h n  W. Abbott, Chai 
A l a s k a  C o d e  R e v i s i o n

M a r c h  17, 1983 

B i l l  o n  s e c u r i t y  i n t e r e s t s  iri r e a l  p r o p e r t y

P u r s u a n t  to the a u t h o r i t y  g r a n t e d  in A S  2 4 . 20.075 (c),
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A L A S K A  CODE R E V I S I O N  C O M M I S S I O N  

C O M M E N T A R Y  TO A C C O M P A.NY 

D R A F T  B I L L  O N  S E C U R I T Y  INTER ESTS IN R E A L  P R O P E R T Y

B I L L  NO.

G e n ~ al F e a tur es of the Bill

T h e  a t t a c h e d  b i l l  p r e p a r e d  b y  the A l a s k a  Code R e v i s i o n  

C o m m i s s i o n  is an ef fort to b r i n g  into s e c u r e d  rea l p r o p e r t y  

t r a n s a c t i o n s  some of the same p r i n c i p l e s  that g o v e r n  s e c u r e d  

p e r s o n a l  p r o p e r t y  tr ansa c t i o n s  u n d e r  the U n i f o r m  C o m m e r c i a l  Code. 

The b i l l  covers the b r o a d  area of r e l a t i o n s h i p s , r i g h t s , and r e m e  

dies o f  d e b t o r  and s e c u r e d  creditor. T h e  stat e law on s u mm ary 

f o r e c l o s u r e  of deeds of trust w o u l d  b e - s u p e r s e d e d , but n o t  d r a s­

tica l l y  changed. In cases w h e r e  f o r e c l o s u r e  u n d e r  a p o w e r  of 

sale is requ ired, the b i l l  makes p o s s i b l e  a c o m m e r c i a l l y  r e a s o n­

able r e s a l e  by listing a n d  sale t h r o u g h  a r e a l  e state agent, in 

order to a v o i d  the d i s a s t e r o u s  f o r c e d - s a l e  p rices o f t e n  r e c e i v e d  

at p u b l i c  auction.

T h e  bi ll was i n t r o d u c e d  in the T w e l f t h  L e g i s l a t u r e  as 

HB 403. A c t i o n  was n o t  taken on it. A l l  a t t e n t i o n  f o c u s e d  on a 

r e l a t i v e l y  m i n o r  p a r t  of the bill, a s e c t i o n  l i m i t i n g  the use of 

" d u e - o n - s a l e "  clauses in s e c u r i t y  a g r e e m e n t s  for the p u r c h a s e  of 

a home. T h a t  c o n t r o v e r s i a l  section, r e a d i l y  s e p a r a b l e  from the 

b o d y  of the bill, is n o t  i n c l u d e d  in the p r e s e n t  f o r m  )f the 

bill a n d  has l a i 0 ely b e e n  p r e e m p t e d  b y  r e c e n t  f e d e r a l  a n d  state 

statutes a n d  r e g u l a t i o n s  (sec. 341, Garn-St. G e r m a i n  D e p o s i t o r y  

A c t  of 1982, P.L. 97-320, 12 U.S.C., § 1701 j-3; 12 U.S.C. § 

371(g); 12 C.F.R. § 5 4 8 . 8 - 4 ( f ) ; AS 06.01.020; AS 18.56.098(e);

15 A A C  118.267).

Pe rsons f a m i l i a r  w i t h  the p r e s e n t  A l a s k a  lav on b o t h



real and p e r s o n a l  p r o p e r t y  s h o u l d  f i n d  the bill a n a t u r a l  

develop ment. T h e  v a s t  m a j o r i t y  of r e a l  p r o p e r t y  sales are n o w  

fi n a n c e d  b y  deeds of trust. M o s t  d e p a r t u r e s  in the b i l l  from 

p r e s e n t  p r a c t i c e s  u n d e r  deeds of t rust are n o t  great. The 

m a i n  changes o c c u r  w h e r e  n e e d e d  to p e r m i t  a d d i t i o n a l  k inds of 

sales of c o l l a t e r a l  in cases of default. The b i l l  m a k e s  deed 

of trust f o r e c l o s u r e  p r o c e d u r e s  a p p l i c a b l e  to m o r t g a g e s  and 

c o n t racts of sale. U n d e r  p r e s e n t  l aw m o r t g a g e s  are m o r e  d i f f i­

cult to f o r e c l o s e  t h a n  deeds of trust, for no logica l reason, 

and there are no s t a t u t o r y  g u i d e l i n e s  for f o r e c l o s i n g  cont racts 

of sale, w h i c h  has r e s u l t e d  in s u b s t a n t i a l  l i t i g a t i o n  at b o t h  

the s u p e r i o r  c ourt a n d  s u p r e m e  court level (e.g., Lonas v. 

M e t r o p o l i t a n  M o r t g a g e  and S e c u r i t i e s  C o . , 432 P . 2d 603 (1967);

M o r a n  v. H o l m a n , 501 P . 2d 769 (1972); C u r r y  v. Tucker, 616 P . 2d

8 (1980); W i c k w i r e  v. McFadd en, 633 P . 2d (1981); S t r a c k  v.

M i l l e r , 645 P . 2d 184 (1982); a d d i t i o n a l  cases are s u m m a r i z e d  

in D e p a r t m e n t  of R e v e n u e  v. B a x t e r , 486 P . 2d 360 365 n.10).

A  b i l l  of this k i n d  m u s t  s p e c i f y  p r o c e d u r e s  to be 

f o l l o w e d  and forms to be u s e d  in c a r r y i n g  out the procedures.

The p r o c e d u r e s  to b e  f o l l o w e d  b e f o r e  sale in a s u m m a r y  f o r e­

clo s u r e  are set out in the b i l l  in A S  3 4 . 2 1 . 1 1 0 - - 3 4 . 2 1 . 1 5 0 .

T h e s e  sections are f o l l o w e d  b y  AS 3 4 . 2 1 . 1 6 0 - - 3 4 .21.170 w h i c h  

s p e c i f y  the c o n t e n t  of forms that are to b e  used. Since the 

forms are d e s i g n e d  to a d v i s e  the d e f a u l t i n g  d ebtor of his rights 

a nd to i n f o r m  h i m  of the p r o c e d u r e s  that w i l l  b e  followed, they 

cover some of the same m a t e r i a l  that is set out in the p r e c e d­

ing s u b s t a n t i v e  sections. AS 3 4 . 2 1 . 1 0 0  in the b i l l  explains 

this r e l a t i o n s h i p  b e t w e e n  the sections.

A  c o n tents page a n d  a c o m p a r i s o n  of time ele ments and

steps f r o m  d e f a u l t  to sale u n d e r  e x i s t i n g  law and u n d e r  the 

bill are a t t a c h e d  h e r e  for r e a d y  r eferenc e. (See n e x t  3 pages)
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C H A P T E R  21. S E C U R I T Y  I N T E R E S T S  IN R E A L  P R O P E R T Y

Sec. 34. 21. 010.
S e c . 34. 21. 020.
S e c . 34. 21. 030.
S e c . 34. 21. 040.
Sec. 34. 21. 050.
S e c . 34. 21. 060.
S e c . 34. 21. 070.
S e c . 34. 21.,080.
S e c . 34. 21.,090.
S e c . 34. 21.,100.
S e c . 34. 21.,110.
S e c . 34. 21.,120.
S e c . 34. 21.,130.

S e c . 34. 21..140.
S e c . 34. 21.,150.
S e c . 34. 21. 160.
S e c . 34. 21,.170.
S e c . 34. 21,.180.

S e c . 34. 21 .190.
S e c . 34. 21 .200.
S e c . 34. 21 .210.
S e c . 34. 21 .220.
S e c . 34. 21 .230,
S e c . 34. 21 . 240.

S e c . 34. 21 .250.
S e c . 34. 21 .260.
S e c . 34. 21 .270.

P O L I C Y  A N D  SCOPE 
T R A N S A C T I O N S  E X C L U D E D  
W H E R E  C O L L A T E R A L  N O T  O W N E D  BY D E B T O R  
R E Q U E S T  F O R  S T A T E M E N T  OF A C C O U N T  
A L I E N A B I L I T Y  OF D E B T O R ' S  R I G H T S  
N O T I F I C A T I O N  OF A S S I G N M E N T  
R E L E A S E  OF S E C U R I T Y  I N T E R E S T  
R E M E D I E S  OF S E C U R E D  P A R T Y  
R E Q U I R E M E N T S  F O R  S U M M A R Y  F O R E C L O S U R E  
P R O C E D U R E  B E F O R E  SALE
T R A N S M I T T I N G  A N D  P O S T I N G  N O T I C E  OF D E F A U L T  
R E C O R D I N G  N O T I C E  OF I N T E N T  TO SELL 
T R A N S M I T T I N G ,  POSTING, A N D  P U B L I S H I N G  N O T I C E  

OF I N T E N T  TO SELL 
T R A N S M I T T I N G  F U R T H E R  I N F O R M A T I O N  A B O U T  SALE 
M A N N E R  OF T R A N S M I T T I N G  N O T I C E  
C O N T E N T  OF N O T I C E  OF D E F A U L T  
C O N T E N T  OF N O T I C E  OF I N T E N T  TO SELL 
C U R I N G  D E F A U L T  B E F O R E  SALE; E X T I N C T I O N  OF 

D E B T O R ' S  R I G H T  TO CURE 
M A N N E R  OF SALE
P U R C H A S E  OF C O L L A T E R A L  BY L I E N H O L D E R  
P R O C E D U R E  A F T E R  SALE 
E F F E C T  OF SALE
D I S P O S I T I O N  OF P R O C E E D S  OF SALE 
S E C U R E D  P A R T Y ' S  L I A B I L I T Y  F O R  F A I L U R E  TO 

COMPLY; E N J O I N I N G  SALE 
G E N E R A L  V A L I D I T Y  OF S E C U R I T Y  A G R E E M E N T  
W A I V E R  OF R IGHTS 
D E F I N I T I O N S

O t h e r  Amendtrents:

Sec. 0 6 . 0 5 . 1 7 5. D E P O S I T O R  A N D  C U S T O M E R  R E C O R D S  C O N F I D E N T I A L  
Sec. 09.45-170. J U D G M E N T  ON F O R E C L O S U R E  OF L I E N

R e p e a l  of AS 0 9 . 4 5 . 2 0 0  a n d  AS 3 4 . 2 0 . 0 1 0 — 3 4 . 2 0 . 1 3 5

T r a n s i t i o n a l  p r o v i s i o n s  

E f f e c t i v e  date
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sassa®

*A - w a i t  
90 days 
or m o r e

STEPS IN S U M M A R Y  F O R E C L O S U R E  

U N D E R  E X I S T I N G  S E C T I O N S  3 4 . 2 0 . 0 7 0  - 34.20. 135 

(Deeds of Trust)

D E F A U L T
(including the r u n n i n g  of any g race period)

[wait 30 days or more]

I

R e c o r d  n o t i c e  of d e f a u l t  and sale

[within 10 days]

T r a n s m i t  copy to (1) debtor, his k n o w n  successor, 
r e c o r d e d  successor, or s u c c e s s o r  in posses sion; 

(2) any o t h e r  p e r s o n  in p o s s e s s i o n ;  (3) r e c o r d e d  
su b s e q u e n t  lienholders, a n d  (4) state (special 

n o t i c e  re its liens)

[no w a i t  n ecessary]

1
Post copy in three p u b l i c  p laces and 
p u b l i s h  once a w e e k  for four  weeks

i
(Right to cure d e f ault and r e s u m e  p a y m e n t  
s c h e d u l e  u n t i l  a u c t i o n e e r ' s  h a m m e r  falls)

-V SALE A T  P U B L I C  A U C T I O N  4~
(No c r e d i t o r ' s  r i g h t  to r e c o v e r  d e f i c i e n c y  

and no d e b tor's r i g h t  of r e de mption)

* B - w a i t  30 
days or 
m o r e  f o l­
lowing 
p o s t i n g

M i n i m u m  time b e t w e e n  the end of a g race p e r i o d  for r e c e i p t  of 
p a y m e n t s  a n d  the date of sale: 120 days.

*  A  a n d  B time lapse is u s e d  d e p e n d i n g  u p o n  w h i c h  b rings one 
to a later sale date.
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STEPS IN S U M M A R Y  F O R E C L O S U R E  
U N D E R  P R O P O S E D  SECTI ONS 34.21.0 90 - 3 4 . 2 1.280

(Any s e c u r i t y  a g r e e m e n t  c o n t a i n i n g  a p o w e r  of sale)

D E F A U L T  

[wait 30 davs or more]

1
Tr a n s m i t  n o t i c e  of default 

[to (1) d ebtor or his s u c c e s s o r  
and (2) occupants]

[wait 30 days or more]

t
■Record n o t i c e  of intent to sell

* A - w a i t  
60 days 
or m o r e

[no w a i t  necessary]

I
T r a n s m i t  n o t i c e  of intent to sell [to (1) 

d e b t o r  a n d  any o t h e r  p e r s o n  w i t h  k n o w n  or r e­
cor d e d  i n t er est in the collateral; (2) an a t t o r n e y  
s h o w n  in a lis pendens, and (3) the A t t o r n e y  G e n­
eral w i t h  special n o t i c e  re state liens], post 
it on the collat e r a l  and start p u b l i c a t i o n  of

it once a w e e k  for 3 w e e k s  -*--------------

[no wait necessary]

*
N o t i c e  of time a nd p lace of p u b l i c  sale 

or time af ter w h i c h  p r i v a t e  sale w i l l  be m a d e  
(this separate n o t i c e  is not n e c e s s a r y  if 

it was i n c l u d e d  in n o t i c e  of intent to sell)

Iwait 10 days or more]

I
•SALE-

* B - w a i t  45 
days or 
more f o l­
lowing 
t r a n s m i t­
tal p o s t­
ing and 
start of 
p u b l i c a -  
tion

(No ;reditor's right to r e c o v e r  d e f i c i e n c y  
and no debtor's r ight of redemption)

M i n i m u m  time b e t w e e n  the end of a grace p e r i o d  for r e c e i p t  of 
pa y m e n t s  and tnc date of sale: 120 days.

* A  a n d  B time lapse is u s e d  d e p e n d i n g  u p o n  w h i c h  brings one to 
a later "sale" date.

The date for "sale" shown h e r e  is also the last date for curing 
a d e fault and r e s u m i n g  the r e g u l a r  p a y m e n t  s c h e d u l e  (a "simple" 
c u r e ) . The sale m a y  be h e l d  later as a p u b l i c  sale or a " c o m­
m e r c i a l l y  r e a s o n a b l e "  p r i v a t e  sale, but after the final date 
for a s i m p l e  cure, the sale can be s t oppe d only by p a y i n g  the 
full principal, interes t and costs.

-5-



sections, w h e r e  appro p r i a t e .  In the s o u r c e  notes and comments 

the U n i f o r m  C o m m e r c i a l  Code, AS 4 5 . 0 1 - - 4 5 .09, is r e f e r r e d  to 

as the UCC. The U n i f o r m  L a n d  T r a n s a c t i o n s  A c t  is r e f e r r e d  to 

as the U L T A  and the U n i f o r m  S i m p l i f i c a t i o n  of L a n d  Transfers 

A ct is r e f e r r e d  to as the USLTA. Th e R e v i s e d  Code of W a s h i n g­

ton A n n o t a t e d  is r e f e r r e d  to as RCWA.

•

S e c t i o n  1

COMMENT: This s e c t i o n  states the g e n e r a l  purposes

of the Act.

S e c t i o n  2

AS 3 4 . 2 1 . 0 1 0  |

SOURCE: (a) is f r o m  AS 45.09.102; (b) is from  AS I

45.09.202; (c) is part  o^ ‘-be ULTA § 3-103(7) and U S L T A  § 1- |

2 0 1.
COMMENT; (a) is - '.ended to a l l o w  a court to find 

a t r a n s a c t i o n  s u bject to this c h a p t e r  even th ough there is 

no d o c u m e n t a r y  e v i d e n c e  of the parties' incent. The Supreme 

Court of A l a s k a  has m a d e  it clear this is our p r e s e n t  law.

B r a n d  v. F i r s t  Fed. S a v . a n d  L o a n , 478 P . 2d 820 (1970); D e p t . 

of R e v e n u e  v. B a x t e r , 486 P . 2d 360, 365 (1971).

The m a t e r i a l  in (c) was i n c l u d e d  as par t of the

d e f i n i t i o n  of " s e c u r i t y  interest" in the r e f e r e n c e d  u n i f o r m  

acts. T h e  g e n e r a l  subjec t m a t t e r  of .010 is c o v e r e d  in U L T A  

§ 3-102.

AS 3 4 . 2 1 . 0 2 0

SOURCE: AS 45.09.104(8).

COMMENT: T h e  e x c l u s i o n  in this s e c t i o n  is c o n s i s t e n t



w i t h  the d e f i n i t i o n  of " s e c u r i t y  i n t e r e s t "  as a " c o n s e n s u a l "  

i n t e r e s t .

AS 3 4 . 2 1.030

SOURCE: AS 45.09.112.

COMMENT: This s e c t i o n  is d e s i g n e d  to p r o t e c t  the

real p a r t y  in interest. Its e f f e c t  is s i m i l a r  to that of 

ex i s t i n g  law, w h i c h  r e q u i r e s  the t r u s t e e  to s e n d  a n o t i c e  of 

sale " w here the t r ustee or b e n e f i c i a r y  has a c t u a l  n o t i c e  of 

the lien or int ere s t . "  AS 3 4 . 2 0 . 0 70(c)( 3).

AS 3 4 . 2 1 . 0 4 0

SOURCE: This s e ction w a s  t aken f r o m  U L T A  § 3-209

w h i c h  is b a s e d  u p o n  § 9-208 of the U C C  (AS 45.09.208).

L a n g u a g e  is a d d e d  to a l l o w  a d e b t o r  to r e q u e s t  s t a t e m e n t s  

f r o m  the b a n k  to w h i c h  h e  a c t u a l l y  m a k e s  his payments.

COMMENT: E x i s t i n g  law m a k e s  no p r o v i s i o n  for such

a statement, a l t h o u g h  the c ommon p r a c t i c e  is for statem e n t s  

to be sent e v e n  t h ough not requested.

L i a b i l i t y  is i m pos ed on the p e r s o n  f a i l i n g  to 

c o m p l y  w i t h  the r e q u e s t  o n l y  if he lacks a " r e a s o n a b l e  

e x c u s e ."

T h e  bi ll gives the h o l d e r  of a s u b o r d i n a t e  s e c u r i t y  

interest like a s econd  deed of trust the r i g h t  to get from 

the t r ustee or b e n e f i c i a r y  on a first d e e d  of trus t a s t a t e m e n t  

of a c c o u n t  on the o b l i g a t i o n  s e c u r e d  by the first deed of 

trust. The duty  p l a c e d  on the s e c u r e d  p a r t y  or his agent 

bank to p r o v i d e  i n f o r m a t i o n  w o u l d  c r e a t e  an e x c e p t i o n  to the 

strict c o n f i d e n t i a l i t y  of b a n k  r e c o r d s  u n d e r  AS 06.05.175. 

Se c t i o n  3 n e a r  the end of the bill s p e c i f i c a l l y  amends that 

section.
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AS 3 4 . 2 1 . 0 5 0

SOURCE: AS 45.09.311.

C OMMENT: This s e c t i o n  is v e r b a t i m  f r o m  the UCC. It

is to m a k e  c l e a r  that in all s e c u r e d  r e a l  p r o p e r t y  t r a n s a c t i o n s  

the d e b t o r  has an i n t e r e s t  w h i c h  the d e b t o r  can d i spose of a n d  

w h i c h  the c r e c i t o r s  of the d e b t o r  can reach.

T h e  s e c t i o n  does n o t  p r e c l u d e  a s e c u r i t y  a g r e e m e n t  

p r o v i s i o n  w h i c h  m a k e s  a t r a n s f e r  a d e f a u l t  b u t  m e r e l y  prevents  

s u c h  a p r o v i s i o n  f r o m  h a v i n g  the e f f e c t  of p r o h i b i t i n g  transfer. 

T he t r a n s f e r  w o u l d  be s u b ject to the s e c u r i t y  interest.

AS 34.21,06.0

SOURCE: AS 4 5 . 09.405(c).

COMMENT: E x i s t i n g  law deals w i t h  the s u bject of

this s e c t i o n  o n l y  b y  p r o v i d i n g  t hat r e c o r d i n g  an a s s i g n m e n t  

of a m o r t g a g e  is n o t  in itself n o t i c e  to the d e b t o r  of the 

assign m e n t .  AS 34.20.010. In contrast, A S  3 4 . 2 0 . 1 3 0  provides 

that r e c o r d i n g  an a s s i g n m e n t  of the b e n e f i c i a l  interest in a 

d e e d  of t r u s t  is " c o n s t r u c t i v e  n o t i c e  to all p e r s ons ."

(When the a s s i g n o r  acts as the a s s i g n e e ' s  agent to r e c e i v e  

p a y m e n t s  f o l l o w i n g  the assignment, this s e c t i o n  coul d be 

i g n o r e d . )

AS 3 4 . 2 1 . 0 7 0

SOURCE: T h e  s e c t i o n  is b a s e d  u p o n  AS 45.0 9. 4 0 4 ( a ) ,

§ 9-404(1) of the UCC.

C O M M E N T :  T h e  s e ction r e q u i r e s  the s e c u r e d  p a r t y

to p a y  the d e b t o r  b o t h  a fixed sum of $500 and his actual 

damages if h e  fails to p r o v i d e  the s t a t e m e n t  w i t h i n  15 days 

a f t e r  demand. This is the UCC prov is i o n ,  substa n t i a l l y ,  

e x cep t the UCC r e q u i r e s  the s t a t e m e n t  w i t h i n  10 days and the 

dollar , • nlty is $100.
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SOURCE: A S  4 5 . 0 9.501(a), w i t h  m a j o r  changes.

COMMENT: The c o m m i s s i o n  s a w  n o  r e a s o n  to r e s t r i c t

the s e c u r e d  p a r t y  f r o m  p r o c e e d i n g  w i t h  j u d i c i a l  a n d  n o n j u d i c i a l  

r e m e d i e s  s i m u l t a n e o u s l y .  The s e c t i o n  follows g e n e r a l l y  UCC 

sec. 9-501(1) w h i c h  p r o v i d e s  that r e m e d i e s  shall b e  cumulat ive.

The s e c t i o n  is subject to the c o u rt' s a u t h o r i t y  to 

c o n s o l i d a t e  a c ti ons a n d  to r e q u i r e  m a r s h a l i n g  o f  assets. As 

w i t h  e x i s t i n g  l a w  on n o n j u d i c i a l  fore cl o s u r e ,  A S  34.2 1.220(d) 

in the b i l l  p r o v i d e s  that there is no r i g h t  to r e c o v e r  a d e f i­

cie n c y  a f t e r  s ale in a n o n j u d i c i a l  f o rec losure.

AS 3 4 . 2 1 . 0 9 0

SOURCE: R C W A  61.24.030.

COMMENT: T h e  last phrase, "or a n o t h e r  p e r s o n , "  in

s u b p a r a g r a p h  (1) is i n t e n d e d  to i n s u r e  that deeds of trust 

c o n t i n u e  to be s u m m a r i l y  foreclosed.

A l l  of the r e q u i r e m e n t s  of this s e c t i o n  are also

in e x i s t i n g  law. AS 34.20.070(a) and ( b ) .

AS 34.21 .100

SOURCE: O r i g i n a l  drafting.

COMMENT: This s e c t i o n  is a g u i d e  to the b a l a n c e

of the chapter. It is to m a k e  c l e a r  that secs. 110 t h r o u g h  

150 cove r the p r e - s a l e  p r o c e d u r e s  an d time e l e m e n t s  for 

p o w e r - o f - s a l e  forec losure, and that secs. 160 a n d  170 only 

e s t a b l i s h  the c o n t e n t  of the p r i n c i p a l  notices, i . e . , the 

n o t i c e  of d e fault  a n d  the n o t i c e  of i ntent to sell.

AS 34.2 1.110

S O U R C E : R C W A  61.24.030.

COMMENT: This s e c t i o n  r e p e a t s  the p r e s e n t  rule

that p r o c e e d i n g s  c a n n o t  b e g i n  u n t i l  30 days a f t e r  the default.

AS 34.21.080
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As u n d e r  e x i s t i n g  law, n o t i c e  is sent to the debtor. The 

r e q u i r e m e n t  of s e r v i c e  on a n  o c c u p a n t  is n e w  to A l a s k a  S t a t­

utes, b u t  a l m o s t  c e r t a i n l y  r e q u i r e d  b y  c o m m o n  law.

AS 34 .21 . 1 2 0

SOURCE: R C W A  61. 24.040(1) (a)’.

COMMENT: E x i s t i n g  l a w  r e q u i r e s  a n o t i c e  of default

w h i c h  includes a n o t i c e  of time a n d  p l a c e  of sale. T h e  p r o­

po s e d  s e c t i o n  r e q u i r e s  a s i m p l e  n o t i c e  of d e f a u l t  followed, 

if nec essary, b y  a f o rmal n o t i c e  of i nte nt to sell w h i c h  is 

recorded. If a sale b e c o m e s  n e c e s s a r y ,  sec. 150 requires 

that an i n f orm al n o t i c e  g i v i n g  f u r t h e r  i n f o r m a t i o n  as to the 

sale be p r o v i d e d  to i n t e r e s t e d  parties.

AS 3 4 . 2 1 .130

SOURCE: ( 1 ) (A) is f r o m  R C W A  6 1 . 2 4 . 0 4 0 ( b ) ; ( 1 ) (B)

is fro m R C W A  61.24 .040(c); (2) is f r o m  AS 3 4 . 20.070( d); (3) 

is from R C W A  61.24.030; and (4) is f r o m  AS 09. 35.140(2).

Th e r e  are changes f r o m  the o r i g i n a l  f o r m s .

COMMENT: T h e  initia l n o t i c e  of d e f a u l t  should be

r e l a t i v e l y  i n e x p e n s i v e  for the s e c u r e d  p a r t y  to send out, 

u n l i k e  the c u r r e n t l y  u s e d  n o t i c e  of d e f a u l t  w h i c h  r e q uires a 

r e c o r d  search. T h e  m o r e  e x p e n s i v e  n o t i c e  of i n t e n t  to sell 

goes out o n l y  if the d e b t o r  fails to cure w i t h i n  30 days of 

the first notice. S i n c e  the d e b t o r  pays co:3ts a n d  attorneys  

fees when  he cures u n d e r  b o t h  p r e s e n t  law and the p r o p o s e d  

section, this p r o v i s i o n  s h o u l d  save the d e b t o r  c o n s i d e r a b l e  

m o n e y .

S u b p a r a g r a p h  (2) c o n t inues the p r e s e n t  r u l e  r e q u i r i n g  

that the state be g i v e n  p a r t i c u l a r  i n f o r m a t i o n  as to the 

liens it has on the collateral.

P o s t i n g  on the c o l l a t e r a l  of n o t i c e  of intent to 

sell is required.
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S u b p a r a g r a p h  (d)(3) changes the p r e s e n t  p u b l i s h i n g  

r e q u i r e m e n t  w h i c h  is h i d d e n  in AS 0 9 . 4 5 . 1 8 0  and 0 9 .35 .140(2) 

f r o m  four to three weeks. But the time b e t w e e n  the first 

p u b l i c a t i o n  and the sale m u s t  be at least 45 days.

AS 34.2 1.140

SOURCE: O r i g i n a l  drafting.

COMMENT: This s e c t i o n  inc ludes p r o v i s i o n  for

g i v i n g  n o t i c e  of time and p l a c e  or m a n n e r  of sale to all 

those w h o  r e c e i v e d  the n o t i c e  of intent to sell and  to all 

those w h o  h a v e  a s k e d  to be notified.

AS 3 4 . 2 1 . 1 50

SOURCE: O r i g i n a l  drafting.

COMMENT: The s e c t i o n  c l a r i f i e s  intent.

AS 3 4 . 2 1 . 1 6 0

SOURCE: P a r a p h r a s e d  from R C W A  61.24.03 0(6).

COMMENT: This s e c t i o n  r e q u i r e s  that w h e n  a s e c u r e d

p a r t y  dec lares a d e b t o r  in default, he fully informs h i m  the 

basis of the default, w h a t  he m u s t  do to cure the d e f ault and 

the c o n s e q u e n c e s  if he fails to cure it. It r e q u i r e s  a clear 

w a r n i n g  to the d ebtor that his rights  in the c o l l a t e r a l  w i l l  

be cut o f f  u n d e r  sec. 180(g) if he fails to cure w i t h i n  the 

r e q u i r e d  time.

AS 34.21 .170

SOURCE: R C W A  61.24.040(f), w i t h  m a n y  changes.

COMMENT: The n o t i c e  set out in this s e c t i o n

c o r r e s p o n d s  to the e x i s t i n g  n o t i c e  of sale, e xcept that this 

n o t i c e  n e e d  n ot c o n t a i n  the time, place, and m a n n e r  of the 

sale. W h e n  it does n o t  c o n t a i n  this information, the d^otor 

and i n t e r e s t e d  parties w i l l  be a d v i s e d  of s p e c i f i c s  as to 

the sale b y  a later notice. The later n o t i c e  w i l l  also go
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out to all o t h e r  p e r s o n s  w h o  h a v e  w r i t t e n  to the p e r s o n  

d e s i g n a t e d  in the n o t i c e  e x p r e s s i n g  an i n t erest and p r o v i d i n g  

a m a i l i n g  address.

AS 3 4.21.180

SOURCE: (a) is from R C W A  61.24.090(b)(1 ); (b) and (c)

are p a r a p h r a s e d  f r o m  AS 34.20.070(b ); (d) is o r i g i n a l  drafting; 

(e) is f r o m  R C W A  61.24. 0 9 0 ( b ) ( 2 )  a n d  (4); (f) is f r o m  RCWA 

6 1 .24.090( b)(5); (g) a n d  (h) are o r i g i n a l  drafting.

COMMENT: S u b s e c t i o n  (a) e s s e n t i a l l y  restates

exist i n g  law, e x ce pt that it e x p l i c i t l y  allows cure by 

p e rso ns other than the debtor.

S u b s e c t i o n  (b) sets a time limit w i t h i n  w h i c h  cure 

m u s t  be made. A f t e r  the e x p i r a t i o n  of that time period, 

cure can only be m a d e  by t e n d e r i n g  the full a m ount of i n d e b t e d­

ness u n d e r  ( d ) .

S u b s e c t i o n  (c) limits to two the n u m b e r  of times the 

debtor w i l l  be p e r m i t t e d  to cure a f t e r  the s ec ond step toward 

f o r e c l o s u r e  has b e e n  reached. By s u b s e c t i o n  (c) the debto r is 

l i mit ed in the n u m b e r  of times he can r e i n s t a t e  the securit y 

a g r e e m e n t  a f t e r  d e f a u l t i n g  a nd p e r m i t t i n g  f o r e c l o s u r e  to reach 

the last stage b e f o r e  sale.

S u b s e c t i o n  (d) is i n t e n d e d  to a m e l i o r a t e  the 

h a r s h n e s s  of ( g ) , w h i c h  cuts off the d e b tor's r ight to cure 

in o r d e r  to m a x i m i z e  the p u r c h a s e  p r i c e  at the forec l o s u r e  

sale. The d e b t o r  m a y  r e s c u e  his h o m e  at any time b e f o r e  the 

sale by p a y i n g  the e n t i r e  default, i n c l u d i n g  the a c c e l e r a t e d  

a m o u n t .

S u b s e c t i o n  (e) applie s to cures the rule c u r r e n t l y  

a p p l i c a b l e  to p o s t - s a l e  redemption, w h i c h  is that a c r e dit or 

w h o  rescues the d ebtor a c q u i r e s  a lien for the a mount spent 

on the rescue.



S u b s e c t i o n  (f) is d e s i g n e d  to p r o v i d e  a clear 

r e c o r d  for the title searcher. If the s e c u r e d  p a r ty's 

fa i l u r e  to r e c o r d  the r e q u i r e d  n o t i c e  a f t e r  cure causes a 

d e b t o r  to lose a sale, the d e b tor m U y  sue for damage s under 

sec. 240.

S u b s e c t i o n  (g) is a r a d i c a l  d e p a r t u r e  f r o m  exi sting 

law, w h i c h  a llows cure u n t i l  the a u c t i o n e e r ' s  h a m m e r  falls.

The p r o p o s e d  s e c t i o n  cuts off the debtor's r i g h t  to a simple 

cure so that the c o l l a t e r a l  can be l i sted and sold. W h i l e  

the p r o p o s e d  s e c t i o n  appears on its face to treat the debtor 

harshly, it is i n t e n d e d  to p r o tect his e q u i t y  f r o m  the usual 

s a c r i f i c e  sale. No o t h e r  state has b e e n  found w h i c h  has 

e l i m i n a t e d  the r e q u i r e m e n t  of a p u b l i c  auction.

S u b s e c t i o n  (h) assures that any p a y m e n t  m a d e  w h i c h  

stops d e f a u l t  p r o c e e d i n g s  w i l l  not be a bogus payment.

AS 3 4.21 . 1 9 0

SOURCE: (a) is from AS 45.09.904; (b) is ori ginal

drafting; (c) is on the subject of AS 4 5 . 0 9.9 04(c); (d) is 

from AS 45.09. 9 0 4 ( c ) ;  (e) is from AS 45.09.507( b); and (f) 

is from AS 4 5 . 0 9 . 5 0 7 ( b ) .

COMMENT: S u b s e c t i o n  (a) provides for sale following

e x p i r a t i o n  of tht cure period.

S u b s e c t i o n s  (d) and (e) i n c o r p o r a t e  the UCC s t a ndard 

of the c o m m e r c i a l l y  r e a s o n a b l e  sale. To insure a h i g h  

p u r c h a s e  price, a c o m m e r c i a l l y  u n r e a s o n a b l e  sale transfers 

good title to the b u y e r  (see sec. 220). However, an a g g r i e v e d  

d e b t o r  m a y  sue the s e c u r e d  party for damages u n d e r  sec. 240.

T h e  c o n c e p t  of this s e c t i o n  is b a s i c  to the UCC 

and basic to this bill.
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AS 34.21 .200

SOURCE: O r i g i n a l  drafting.

COMMENT: O f f s e t  b i d d i n g  at a sale of c o l l a t e r a l

at p u b l i c  a u c t i o n  is the n o r m  at present, a n d  c o n t in ues to 

be p r o v i d e d  for in this section.

This b i l l  p e r m i t s  n e g o t i a t e d  sales of the c o l l a t e r a l  

as w e l l  as sales at p u b l i c  auction. S u b s e c t i o n  (a) p r o h ibit s 

the f o r e c l o s i n g  s e c u r e d  p a r t y  f r o m  b e i n g  a p u r c h a s e r  at a 

sale that he n e g o t i a t e s  as seller.

S u b s e c t i o n  (b) a u t h o r i z e s  a j u n i o r  l i e n h o l d e r  to 

set o f f  the a m ount o f  his lien if he is a p u r c h a s e r  of the 

c o l l a t e r a l  and first pays off or s e cures the r e l e a s e  of 

su p e r i o r  liens.

AS 3 4 . 2 1 . 2 1 0

SOURCE: A S  34.20.080 (c) a n d  ( d ) .

COMMENT: Thi s s e c t i o n  r e q u i r e s  that there be

in c l u d e d  in, or a t t a c h e d  to, the deed i s s u e d  by the s e cured 

p a r t y  (1) an a f f i d a v i t  of the m a n n e r  of g i v i n g  the r e q u i r e d  

n o t i c e s  and (2) an a f f i d a v i t  of p u b l i c a t i o n  of the n o t i c e  of 

intent to sell. E x i s t i n g  AS 34.10.080(d) calls for r e c o r d i n g  

of these a f f i d a v i t s  by the s e c u r e d  p a r t y  a f t e r  the sale.

AS 3 4 . 2 1.220

SOURCE: (a) is f r o m  AS 3 4 . 2 0 . 0 9 0 ( a ) ;  (b) is f r o m

AS 34.20.090(b);  (c) is f r o m  AS 34.20. 0 9 0 ( c ) ;  a n d  (d) is 

from AS 34.20.100.

COMMENT: This s e c t i o n  is l i t t l e  c h a n g e d  from

ex i s t i n g  law.

S u b s e c t i o n  (d) r e s t a t e s  the p r e s e n t  r u l e  w h i c h  

allows n o n j u d i c i a l  f o r e c l o s u r e  o n l y  w h e r e  no d e f i c i e n c y  

j u d g m e n t  is permitted.



SOURCE: (a) is f r o m  AS 4 5 . 09 .504(a); (b) is o r i g i n a l

drafting; a n d  (c) is f r o m  AS 45.09.504(b).

COMMENT: S u b s e c t i o n  (a) is t aken f r o m  the UCC.

T he p r i o r i t i e s  a m o n g  v a r i o u s  types of liens and s e c u r i t y  

i n t e rests are left by (a)(3) to case law. A l t h o u g h  it is 

not s p e l l e d  out in the bill, it is i n t e n d e d  that the s e c u r e d  

p a r t y  r e tains a r i g h t  to file an i n t e r p l e a d e r  a c t i o n  w h e n  

p r i o r i t i e s  are in doubt.

AS 3 4 . 2 1 . 2 4 0

SOURCE: AS 45.09.507.

COMMENT: This s e c t i o n  allows for an i n j u n c t i o n

b e f o r e  sale or d a m ages a f t e r  sale for f a i l u r e  to c o m p l y  w i t h  

this chapter.

AS 3 4 . 2 1 . 2 5 0

SOURCE: AS 45.09.201.

COMMENT: This s e c t i o n  is t a k e n  f r o m  the UCC, and

is i n c l u d e d  p r i n c i p a l l y  to c o n tr ast w i t h  AS 34.21.260.

AS 3 4 . 2 1.260

SOURCE: This s e c t i o n  is from AS 4 5 . 0 9 . 5 0 1 ( c ) ,  but

is m o r e  inclusive.

COMMENT: This s e c tion p r o tects debtors f r o m  b e i n g

a s k e d  to w a i v e  v a r i o u s  rights g u a r a n t e e d  by this chapter.

AS 3 4 . 2 1 . 2 9 0

SOURCE: (1) is from AS 4 5 . 09 .105(3); (2) is fr om

AS 4 5 . 09.105( 4); (3) is from  U S L T A  § 1-201(19); (4) is from 

AS 45.09.1 05(8); (5) is f r o m  U S L T A  § 1-201(25) a n d  U L T A  § 3- 

103(7); a n d  (6) is f r o m  AS 45.09.105(9).

COMMENT: All defini t i o n s  are p a r a p h r a s e d  f r o m  the

UCC or the USLTA, as noted. The terms " g o v e r n m e n t a l  a g e n c y , "

AS 34.21.230
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"r e c e i v e r , "  a n d  " t r u s t e e  in b a n k r u p t c y” are a d d e d  in (6) to 

cl a r i f y  intent.

S e c t i o n  3

AS 0 6 . 0 5 .175

COMMENT: This s u b s e c t i o n  is a d d e d  to m e e t  the

p o s s i b l e  r e l u c t a n c e  of a f i n a n c i a l  i n s t i t u t i o n  to p r o v i d e  

i n f o r m a t i o n  to the h o l d e r  of a s u b o r d i n a t e  s e c u r i t y  interest.

S e c t i o n  4

AS 0 9 . 4 5 . 1 7 0

COMMENT: This s e c t i o n  subs Li.-., at es the b r o a d e r

t e r m  " s e c u r i t y  i n t e r e s t "  for the t e r m  " m o r t g a g e "  in the 

l o n g - s t a n d i n g  s e c t i o n  on j u d i c i a l  f o r e c l o s u r e  in the Code of 

Civil Proc e d u r e .  No c h a n g e  is m a d e  in the j u d i c i a l  f o r e c l o s u r e  

proced ure, b u t  it is m a d e  clear b y  s t a t u t e  that the p r o c e d u r e  

is a v a i l a b l e  b r o a d l y  for f o r e c l o s u r e  of all s e c u r i t y  interests.

S e c t i o n  5

Re p e a l  of AS 0 9 . 4 5 . 2 0 0  and AS 3 4 . 2 0 . 0 1 0 - - 3 4 .20.135

COMMENT: A S  09.45.200, h e r e  repealed,  pro vi d e s

that an a c t i o n  for f o r e c l o s u r e  c a n n o t  be m a i n t a i n e d  w h i l e  an 

a c t i o n  is p e n d i n g  for the debt. R e f e r e n c e  AS 3 4 . 2 1 . 0 8 0  in 

the bill.

Th e  o t h e r  secti ons r e p e a l e d  are the e x i s t i n g  law 

on deeds of trust.

S e c t i o n  6

COMMENT: This t r a n s i t i o n a l  s e c t i o n  takes the c o n­

ser v a t i v e  a p p r o a c h  that the l a w  in e f f e c t  w h e n  a s e c u r i t y  

a g r e e m e n t  is e n t e r e d  into shall b e  the law u s e d  in e n f o r c i n g  

the s e c u r i t y  a greement . However, since this A c t  follows m o r e  

c l o s e l y  the e x i s t i n g  l a w  on deeds of trust than it does the 

e x i s t i n g  l a w  on o t h e r  s e c u r i t y  a gr eements, an e x c e p t i o n  is m a d e  

as to deeds of trust. The p e r s o n  f o r e c l o s i n g  a deed of trust
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ip. g i v e n  an o p t i o n  to p r o c e e d  w i t h  f o r e c l o s u r e  u n d e r  this Act 

if he s h o u l d  w i s h  t o .

This t r a n s i t i o n a l  s e c t i o n  w i l l  m a k e  it n e c e s s a r y  

that the statutes r e p e a l e d  or a m e n d e d  b y  this Act be r e t a i n e d  

in A l a s k a  S t a tu tes v o l u m e s  for several years aft er this Act 

goes into effect.

S e c t i o n  7

The e f f e c t i v e  date of the A c t  s h o u l d  be s e veral  

m o n t h s  f o l l o w i n g  e n a c t m e n t  to a l l o w  time for b e c o m i n g  fami liar 

w i t h  its terms.
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