


m i  ®[F mqjii 
TTC3I D=H©0©[L^T1^

lEGISLATIVl a f f a ir s  a g e n c y

POUCH Y • STATE CAPITOL 

JUNEAU, ALASKA 95811

9 0 7 - 4 6 5 .3 8 0 0

M E M O R A N D U M J a n u a r y  27, 1983

SUBJECT:

TO:

FROM:

Payment of overtime 
(HB 338)

H o u s e  L a b o r  and Commerc e Co mmittee 
Attn: K e n  Johnsoiisoty

> kThomas A. Sofo 
L e g i s l a t i v e  Counsel

Y o u  have asked this office for an analysis of HB 338.

Section 1 of the bill adds a n e w  p a r a g r a p h  to AS 23.10.060, 
the A l a s k a  statute w h i c h  addresses the payment for overtime 
in this state. The n u m b e r e d  p arag raphs currently in AS 23.- 
10.060 contain exemptions for certain employees or types of 
w o r k  from the general  overtime law that requires w o r k  in 
excess of 40 hours a w e e k  or 8 hours a day to be c o mpensa ted 
at one and one- half times the r e gular rate of p?y. HB 338 
w o u l d  add one more e x c e p t i o n  to the list by exempting  w o r k  
p e r f ormed by an employ ee und er a trade w o r k  plan. A l t h o u g h  
I a m  not completely familiar w i t h  h o w  these plans work, it 
is my u n d e r s t a n d i n g  that employees are able to trade hours, 
or possibly days w o r k e d  w i t h  one another for theii personal 
convenience. The trading of hours or days under the bill 
w o u l d  require the approval of the e m p l o y e r  so that: w o r k  
operations were not u n n e c e s s a r i l y  disrupted. The result of 
some of these informal "trades" might  be that certain 
employees w o u l d  be w o r k i n g  more than 8 hours in a given day 
or more than 40 hours in a calendar w o r k  week. These extra 
w o r k  days or hours be b a l a n c e d  off by time off on other days 
or weeks w h e n  the subject employee w a n t e d  to m a x i m i z e  his 
n o n w o r k  time. In theory the total n u m b e r  of hours w o r k e d  by 
two employees w h o  n o r m a l l y  w o r k  40 hours a w e e k  w o u l d  not be 
g r eat er than 80 hours a week, although one of the employees 
in a given w e e k  m i g h t  have w o r k e d  48 of those hours w h i l e  
the other employee w i t h  w h o m  he has traded a w o r k  day may 
have w o r k e d  only 32 hours. As the h y p o t h e t i c a l  illustrates, 
the a ppli cation of this plan has the pot en t i a l  to make an 
e mployer liable for overtime p a yment  in a given day or w e e k
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even though the cumula tive hours w o r k e d  b y  the employees 
involved w o u l d  not ot herwise subject the employer to o v e r­
time liability. It is for that r eason that an e x c e p tion to 
the o v e rtime p ro visions of AS 23.10.060 w a s  necessary.

This statute w o u l d  apply to those employees covered by 
AS 23.10.060. Ap parently, the D e p a r t m e n t  of L a b o r  has 
d e c i d e d  to oppose HB 338 b a s e d  on their u n d e r s t a n d i n g  that 
it w a s  r e q u e s t e d  b y  a b u s ine ss identif ied as Seair.
A l t h o u g h  the backup m a t e r i a l  is somewhat confusing on this 
point, the departme nt b e l ieves that this b i l l  w o u l d  be in 
v i o l a t i o n  of the federal R a ilway La bor Act w h i l e  at the same 
time also apparently r e c o g n i z i n g  that Seair is not 
n e c e s s a r i l y  covered by that Act. Becaus e of this confusion 
y o u  have r e q u e s t e d  an o p i nion concerning the r e lations hip of 
this amendment to the R a i l w a y  Labor Act, 45 U.S.C. 151 - 
188. A  g o o d  treatment of that subject is contained  in the 
O p i n i o n  of the A t t o r n e y  General, No. 7, A pril 15, 1980 w h i c h  
is c ited followi ng AS 23.10.060. As the opinion states, 
federal statutes do not expressly  preempt the state in the 
subject m a t t e r  area of overtime pay for air t r a n sportati on 
employees. The federal Fair Labor Standards Act 29 U.S.C. 
201 - 219, exempts from the opera t i o n  of the m a n d a t o r y  
overtime provisions of that act air carrier employees 
subject to the p rovisions the R a i lway L a b o r  Act. The 
q u e s t i o n  b efore the a t t orney general was w h e t h e r  A lask a 
could pose its own m a n d a t o r y  overtime provisions on 
e mployees who w e r e  o t h e rwise exempt fro m the federal 
m a n d a t o r y  overtime provisions.

As the A l a s k a  Supreme Court has already recognized, p r o­
visions of the A l a s k a  W a g e  and Hour Act w h i c h  are more 
favora ble to employees than fe leral law are not preemptec by 
the Fair Labor Standards Act. W e b s t e r  v. Bechtel, I n c . ,
621 P . 2d 890. However, since 42~ i'.S.C. 213(b)(3) expl icitly 
ex e mp ted employees w h i c h  w e r e  covered by the federal Railway 
Labor Act, a specific analysis of that Act is necessary. As 
to the ex tension of the Alaska m a n d a t o r y  overtime p rovisions 
to air tra nsportation  employees, I a m  in agreement w i t h  the 
conclusi ons reached by the A t t o r n e y  General in the o p ini on 
cited above. Those conclusions are as follows:

"1. In the case of pilots, flight crews, and other 
interstate air carrier employees whose  activities are 
directl y and substa ntially related to the t r a n s p o r­
tation activities of the carrier, and who are covere d 
by a v a l i d  existi ng collective b a r g a i n i n g  agreement or
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agreements w i t h  the carrier, the State is p r e c l u d e d  
from applying its overtime  laws due to the p r e e m p t i v e  
n a t u r e  of the R a i l w a y  L a b o r  Act.

"2. In instances w h e r e  no colle ctive b a r g a i n i n g  a g r e e­
ments apply, crews of interesta te air carriers are 
noneth e l e s s  b e y o n d  the j u r i s d i c t i o n  of state overtime  
law b e c ause of the commerce clause implications d i s­
cussed above.

"3. Non-fl i g h t  p e r s onnel of interstate carriers who 
are not covered  by v a l i d  existing collective b a r g a i n i n g  
agreements are not exempt from state law. As to those 
individuals the p rovision s of state o vertime law apply.

"4. Air carriers o p e r ating solely intrastate w o u l d  not 
seem to fall u n d e r  the e x c l u s i o n a r y  scope of either the 
Ra ilway Lab or Act or of the C ommerce Clause absent 
unusual fact situations. Accordingly, the protections 
of the A l a s k a  Wage and Hour  Act dealing w i t h  overtime 
extend to those individuals."

B a s e d  on the above analysis, certain air transporta tion 
employees w o u l d  be covered by the A l a s k a  law r e g a r d i n g  the 
p a yme nt of overtime, as well as the exceptions to that law. 
Those persons w o u l d  be g r o u n d  employees of interstate 
carriers w h o  are not covered b y  collective b a r g a i n i n g  a g r e e­
ments and all employees of air carriers operating solely 
intrastate. However, there remains one important it-sue. 
A l t h o u g h  the above analysis has Identified the scope of 
coverage of the A l a s k a  W a g e  and Hour Act as it pe rtains to 
certain air t r a n s portati on employees, it has not addres sed 
the basic irsue of wl rther trade w o r k  programs are p r e e mpted 
by  the federal Fair Labor Standards Act. The Fair Labor 
Standards Act only requires the payment of overtime for time 
w o r k e d  in excess of 40 hours in a w o r k  week, 29 U.S.C. 207, 
w h i l e  the A laska statute requires overtime pay for time 
w o r k e d  in excess of 40 hours a w e e k  or 8 hours a day. To 
the extent that the state has a h igher m i n i m u m  standard as 
to hours per day, it is free to tailor an excepti on to that 
standaid bas ed on trade w o r k  plans. However, if under  a 
situation such as the h y p othet ical above, see page 2, the 
result of the trade w o r k  plan is that an employee works more 
than 40 hours in a given w e e k  w i t h o u t  receiving overtime, 
the plan w o u l d  v i ol ate the federal law as to those workers  
covered by the federal statute. Guaran t e e d  w e e k l y  pay and 
fluctuating w o r k  w e e k  p]ans must meet the standards set
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forth in the federal statute and are inapplicable in this 
instance. 29 C.F.R. 4 02-778.4 14 and 29 C . F . R  778.114.

The trade w o r k  plan is not p r e e m p t e d  by federal law if in 
its a p p l i c a t i o n  c e r t a i n  employees w o r k  m o r e  than 8 hours in 
a day. The plan is p o s s i b l y  p r e e m p t e d  by federal law only 
to the extent certain employees m i g h t  w o r k  more than 
40 hours in a given w e e k  w i t h o u t  r e c e i v i n g  overtime c o m p e n­
sation for those hours in excess of 40.

T A S :ojb 
J3/011





Title "A.i Act relating to the payment of overtime; Contact: Eileen Plate 
and providing for an effective date." 465-?700

Bob bacolas 
465-4870

This legislation amends the law relating to the payment of overtime to 
exclude work performed by an employee under a trade work plan from the 

law requiring the payment of overtime for more than 40 hours of work a 
week. A trade work plan allows an employee to trade hours or days 
worked with another employee with the approval of the employer.

This bill does not take into consideration a number of factors. One 
of the basic principles of premium pay for overtime is to inhibit 
employees from working excess hours. The federal government, in order 
to set the standard, enforces the Safety Law. the Eight Hour Law, and 
the Workweek Law on all government contracts whether they be for con­

struction, service, or manufacturing. These laws are intended to deter 
the employer from attempting to circumvent the laws designed to protect 
the employees' rights to healthy and profitable employmenc.

Even if this law were passed, any employer who attempted to practice a 
"trade work plan" would find himself in violation of federal law the 

first time an employee worked more than forty hours in one week, unless 
overtime were paid or otherwise exempted. If this legislation is in­
tended to permit employees to trade shifts or workdays in the fashion 
of let's say, "I'll work for you on Tuesday, which is my day off, if 
you will work for me on Monday, which is your day off," then there is 
no need for such legislation. If, however, the intent is to allow me 

to work your shift for you after I have already worked mine on any 
given day of the week, then we have a situation where an employer can 
use any number of forms of economic leverage to make an employee work 
beyond the statutorily permitted number of hours, to the determent of 
the employee while enriching the employer. Keep in mind that the basic • 
philosophy of the overtime law was to penalize the employer e:?ch time 
he permitted an employee to work past the regular workday or workweek.

Such a scheme has long been recognized as generally detrimental to the 
work force. The overtime laws were intended as a remedial labor legis­
lation specifically to preclude such schemes in the workplace.

The department is opposed to this legislation. A zero fiscal note has 
been prepared.

APPROVED:

Comini ssionet

P O S IT IO N  P A P E R / Department of Labor
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The H o n o r a b l e  E d m u n d  O r b e c k
C o m m i s s i o n e r
D e p a r t m e n t  of L a b o r
P.O. B o x  1149
Juneau, A K  99811

Re: E n f o r c e m e n t  o f  A l a s k a  O v e r­
time L a w s  w i t h  R e s p e c t  to 
A i r  C a r r i e r s  in A l a s k a  :
AS_ 2 3 . 1 0 . 0 6 0
A 6 6 - 1 0 2 - 8 0  . •• “7

Dear C o m m i s s i o n e r  Orbeck? ' y

'You ha v e  i n q u i r e d  w h e t h e r  the D e p a r t m e n t  of L a b o r  

• •
m a y  e n f o r c e  the m a n d a t o r y  o v e r t i m e  p r o v i s i o n  of the A l a s k a  

W a g e  and Ho u r  A c t  (AS 23.10.060-150) w i t h  r e s p e c t  to e m p l o y­

ees o f  air c a r r i e r s  o p e r a t i n g  w i t h i n  the S t a t e  of A l a s k a .

The a n s w e r  to y o u r  q u e s t i o n  d e p e n d s  u p o n  the n a t u r e  o f  the 

e m p l o y e r ' s  b u s i n e s s ,  t h e  n a t u r e  of w o r k  p e r f o r m e d  b y " t h e  

i n d i v i d u a l  e m p l o y e e ,  the e x i s t e n c e  o r  n o n e x i s t e n c e - o f  a v a lid 

c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  b e t w e e n  t h e  e m p l o y e r  a n d  its 

employees, w h e t h e r  the air c a r r i e r  o p e r a t e s  i n t r a s t a t e  or 

interstate, and finally, w h e t h e r  the a p p l i c a t i o n  of  state 

law w o u l d  c r e a t e  a b u r d e n  u p o n  i n t e r s t a t e  c o m m e r c e .1/

1/ S p e c i f i c a l l y  n o t  a d d r e s s e d  in this m e m o r a n d u m  is the que s t i o n  
of w h e t h e r  b y  the use of " f l e x - t i m e  c o n t r a c t s " ,  an e m p l o y e r  m a y  
a void the m a n d a t o r y  p a y m e n t  of o v e r t i m e  to t h e s e  e m p l o y e e s  who 
work i r r e g u l a r  w e e k l y  or d a i l y  hours. T h a t  i s s u e  is c u r r e n t l y  
b efore the S u p r e m e  C o u r t  of A l a s k a  in the c a s e  of S t a r e  of 
A l a s k a  v. Dechtel, Inc., S u p r e m e  C o u r t  No. 4139. See a l s o , 
A t t o r n e y  G e n e r a l’s O p i n i o n  d a t e d  F e b r u a r y  10, 1978.

D E P A 1IT M B X T  O F L A W
OFFICE OF THE ATTORNEY GENERAL 

A p r i l  15, 1980



T h u  H o n o r a b l e  E d m u n d  O r b e c k
C o m m i s s i o n e r
D e p a r t m e n t  o f  L a b o r

A p r i l  15, 1980
P a g e  2

I

T H E  R E L A T I O N S H I P  B E T W E E N  THE F E D E R A L  
F A I R  L A B O R  S T A N D A R D S  A C T  AND THE A L A S K A  W A G E  A N D  HOUR ACT

T h e  F e d e r a l  F a i r  L a b o r  S t a n d a r d s  A c t  of 1938, 29
t  •

U.S.C. §§ 201-219, s p e c i f i c a l l y  e x e m p t s  f r o m  the o p e r a t i o n  of 

the m a n d a t o r y  o v e r t i m e  p r o v i s i o n  (§ 207) "any e m p l o y e e  of a 

c a r r i e r  by a i r  s u b j e c t  to the p r o v i s i o n s  of §§ 181-188 of 

T i t l e  45" 29 U.S.C. § 2 1 3 ( b ) (3). T h e  A l a s k a  W a g e  and Ho u r  

Act, AS 2 3 . 1 0 . 0 5 0  et s e q . c o n t a i n s  no su c h  exe m p t i o n .  2/

In p a s s i n g  the F a i r  L a bor S t a n d a r d s  Act C o n g r e s s  

did not intend to foreclose all a t t e m p t s  by the individual

states to r e g u l a t e  w ages and hours. The A c t  itself states
• • > • *

that none of its m a x i m u m  h o u r s  p r o v i s i o n s  o p e r a t e s  to excuse 

n o n c o m p l i a n c e  by e m p l o y e r s  w i t h  any state law w h i c h  establ i s h e s  

a higher standard. It is o n l y  w h e r e  the s t a n d a r d s  set by the 

F L S A  are higher than the c o m p a r a t i v e  state s t a n d a r d s  that the 

Act serves to p r e e m p t  the state activity. H . R . R e p .  No. 2182 

at 15 (75th Cong.). See also E a s t e r n  S u gar A s s o c i a t e s  v.

P u n a , 222 F . 2 d  934 (1st Cir. 1955); Riv e r a  v. Div. of I n d u s­

trial W e l f a r e , 71 Cal. Rptr. 739 (1968); 29 C.F.R. § 778.5. 

Thus, m e r e l y  b e c ause the federal law e x e m p t s  a i r l i n e  emplo y e e s

2/ The A l a s k a  Act, w h i c h  is based up o n  the F e d e r a l  Fa i r  Labor 
S t a n d a r d s  Act, M c G i n n i s  v. Stevens, 543 P . 2d 1221, 1238 (Alaska 
1975), o r i g i n a l l y  c o n t a i n e d  the a i r l i n e  e x e mption. (Sec. 3, 
ch. 171 S L A  1959.) However, the A c t  was a m e n d e d  in 1970 to 
e l i m i n a t e  that exemption. (Sec. 1, ch. 243 S L A  1970, e f f e c t i v e  
October 31, 1970.)



f r o m  m a n d a t o r y  o v e r t i m e  e n t i t l e m e n t ,  it d o e s  n o t  follov; a u t o­

m a t i c a l l y  that the state l a w  m u s t  do  likew i s e .  Here, the 

S t a t e  seeks to c o m p e l  a i r  c a r r i e r s  to p a y  o v e r t i m e  to those 

e m p l o y e e s  w h o  have w o r k e d  in e x c e s s  of e i g h t  h o urs per d a y  or 

40 h o u r s  pe? week. C l early, the S t a t e  a c t  has set a s t a n­

da r d  w h i c h  is c o n s i d e r a b l y  h i g h e r  t h a n  the c o m p a r a t i v e  f e d e r a l  

p r o v i s i o n  since the f e d e r a l  lav; d o e s  n o t  c o n t a i n  a n  e i g h t  hr.,r 

w o r k  d a y  l imitation.

A c c o r d i n g l y ,  in l i g h t  of the a u t h o r i t y  r e c i t e d _ 

above, a n d  c o n s i s t e n t  w i t h  the S t a t e  of A l a s k a ' s  c u r r e n t  p o s i­

tion in S tate of A l a s k a  v. Bechtel, Inc. S u p r e m e  C o u r t  No. 4139, 

p r e s e n t l y  p e n d i n g  b e f o r e  the A l a s k a  S u p r e m e  Court, we feel 

that the F a i r  L a b o r  S t a n d a r d s  A c t  d o e s  n o t  e x p r e s s l y  p r e e m p t  the 

A l a s k a  W a g e  and H o u r  A c t  o n  the q u e s t i o n  of  w h e t h e r  a i r l i n e  

e m p l o y e e s  are e x c l u d e d  f r o m  the m a n d a t o r y  o v e r t i m e  d i r e c t i v e  

of AS  23.10.060. A  s u b s t a n t i a l  q u e s t i o n  r e m a i n s ,  however, 

as to w h e t h e r  the S t a t e  A c t  has b e e n  n o n e t h e l e s s  p r e e m p t e d  

t h r ough e n a c t m e n t  a n d  o p e r a t i o n  of the F e d e r a l  P.ailvay L a b o r  

Act, 45 U.S.C. §§ 151-188.

II

T H E  R E L A T I O N S H I P  OF T H E  R A I L W A Y  
LA13QR A C T  T O  T H E  A L A S K A  W A G E  A N D  H O U R  A C T

T h e r e  a r e  two c o n f l i c t i n g  l ines of r e a s o n i n g  c o n­

cerning the i m p a c t  of the R a i l w a y  L a b o r  A c t  upon a t t e m p t e d  

r.t/st-e r e g u l a t i o n  of  w a g e s  and h o urs in i n d u s t r i e s  s u b j e c t

T h e  H o n o r a b l e  E d m u n d  O r b e c k  A p r i l  15, 1980
C o m m i s s i o n e r  P a g e  3
D e p a r t m e n t  o f  L a b o r
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The H o n o r a b l e  E d m u n d  O r b e c k
C o m m i s s i o n e r
D e p a r t m e n t  of L a b o r

Apri.' 15, 1980 
P a g e  5
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. i t t

R ai l r o a d  Co., 372 U.S. 284 (1963); B a l t i m o r e  & O h i o  R a i l r o a d  —— — — — — —  * ■

Co. v. C o m m o n w e a l t h  of P e n n s y l v a n i a, 334 A . 2d 636 (Pa. 1975), 

app. d i s m ' d  for w a n t  of subs, fed, q u e s . , 423 U.S. 806 (1975); 

G i b b o n s  v. K a n s a s  C i t y  S o u t h e r n  R a i l w a y  C o . , 34 C C H  L a b o r  

Cases, 11 71,276, 100 S o . 2d 319 (La. 1957).

In 1957, the U n i t e d  S t a t e s  S u p r e m e  C o u r t  had o c c a s i o n  

to a g a i n  e x a m i n e  the r e l a t i o n s h i p  b e t w e e n  the '’"’ilway L a b o r  

A ct and the r e g u l a t i o n  by states of w o r k i n g  c o n d i t i o n s  in 

a f f e c t e d  industries. -C a l i f o r n i a  v. T a y l o r , 353 U.S. 553 (1957) 

inv o l v e d  the q u e s t i o n  of w h e t h e r  the R a i l w a y  L a b o r  A c t  o p e r a t e d  

to r e q u i r e  t h a t  the terms of a c o l l e c t i v e  b a r g a i n i n g  a g r e e­

ment b e t w e e n  a s t a t e - o w n e d  and o p e r a t e d  r a i l r o a d  and its e m­

ployees would p r e v a i l  ov e r  c o n f l i c t i n g  p r o v i s i o n s  of state 

civil s e r v i c e  law. The C o u r t  held that it did. T e r m i n a l  R a i l­

road A s s o c i a t i o n  v. B r o t h e r h o o d  of R a i l r o a d  Trainmen, s u p r a , 

was d e f i n i t i v e l y  d i s t i n g u i s h e d .  T h e  C o u r t  s t a t e d  that. t-h« 

state r e g u l a t i o n  in T e r m i n a l had w i t h s t o o d  c h a l l e n g e  b e c a u s e  

it was d i r e c t e d  a t  the e s t a b l i s h m e n t  of r e g u l a t i o n s  g o v e r n i n g  

safety a n d  h e a l t h  and w a s  not c o n c e r n e d  w i t h  the r i g h t  s e c u r e d  

hy f e d e r a l l y  p r o t e c t e d  c o l l e c t i v e  barga i n i n g .  353 U.S. at 560. 

A ccordingly, it w a s  o u t s i d e  of the scope of the R a i l w a y  L a b o r  

Act. In T a y l o r , o n  the o t h e r  hand, the state w a s  a t t e m p t i n g  

to r e g u l a t e  w o r k i n g  c o n d i t i o n s  not s p e c i f i c a l l y  or d i r e c t l y  

connected to the m a i n t e n a n c e  of he a l t h  or safety, in ccj.tra-



v e n t i o n  of a n  e x p r e s s  c o l l e c t i v e  b a r g a i n i n g  agreement'. T h a t  

p ra c t i c e  w a s  n o t  p e r m i s s i b l e ,  said the Court, s i n c e  by m e a n s  

of the R a i l w a y  L a b o r  Act, C o n g r e s s  had p r e e m p t e d  the field 

of e m p l o y e r - e m p l o y e e  b a r g a i n i n g  a g r e e m e n t s  in a l l  " a f f e c t e d  

industries". T h e  k e y  factor is the e x i s t e n c e  of a v a l i d  

c o l l e c t i v e  b a r g a i n i n g  agreement. W h e r e  s u c h  a n  a g r e e m e n t  

exists, its t e rms m u s t  p r e v a i l  ov e r  i n c o n s i s t e n t  state l e g i s­

lation. S e e  al s o  U n i t e d  Airlines, Inc. v. I n d u s t r i a l  W e l f a r e  

C o m m i s s i o n , 20 Cal. Rptr. 238 (19G3); R a i l w a y  E m p l o y e e s 1 

D e p artment v. H a n s o n , 351 U.S. 225 (1951); Pan A m e r i c a n  W o r l d  

Airways v. D i v i s i o n  of Labor Law E n f o r c e m e n t , 203 F. Supp. 324 

(H . D . Cal. 19(52).

It w o u l d  s e e m  to us that the T a y l o r  li n e  of c a s e s  

Is more c l e a r l y  c o n t r o l l i n g  in this instance. I n  a t t e m p t i n g  

to compel the p a y m e n t  of  o v e r t i m e  by i n t e r s t a t e  a i r  c a r r i e r s  

to e m p l o y e e s  c o v e r e d  by c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t s  w h i c h  

provide o t h e r w i s e  the S t a t e  is i n t e r f e r i n g  w i t h  a n  a g r e e m e n t  

’’hich has "the i m p r i m a t u r  of f e d e r a l  l a w  u p o n  it". R a i l w a y  

Employees' D e p a r t m e n t  v. H a n s o n , 351 U.S. at 232. In d o i n g  so 

the State has run a f oul of  the p r e e m p t i v e  p r o v i s i o n s  of the 

Railway L a b o r  Act. I n s o f a r  as the A l a s k a  W a g e  a n d  H o u r  A c t  

v-‘oratcs to r e q u i r e  the p a y m e n t  of o v e r t i m e  to a f f e c t e d  

"Jloyees of i n t e r s t a t e  air c a r r i e r s  c o v e r e d  by v a l i d  col- 

b a r g a i n i n g  agreements, that /Act is i n v a l i d  since it

T h e  H o n o r a b l e  E d m u n d  O r b e c k  A p r i l  15 , 1980
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has been p r e e m p t e d  by the R a i l w a y  L a b o r  Act. W e  m u s t  still 

ascertain, however, w h i c h  e m p l o y e e s  are "affected" so as to 

be exempt from the o p e r a t i o n  of  state law.

Ill .

A C T I V I T I E S  W H I C H  FALL 
W I T H I N  THE A I R  C A R R I E R S  E X E M P T I O N

The i n c l u s i o n  of air c a r r i e r s  (ana their employees)

.-.'lchin the scope of the R a i l w a y  L a b o r  A c t  is found in subch. II

of  that Act, 45 U.S.C. §§'101-188. S e c t i o n  181 provides: ”•*

All of the p r o v i s i o n s  of s u b c h a p t e r  I of this 
c h a p t e r  e x c e p t  s e c t i o n  153 of this title are 
e x t e n d e d  to and s h a l l  c o v e r  e v ery c o m m o n  c a r­
rier by air e n g a g e d  in i n t erstate o r  f o r e i g n  
commerce, and e v e r y  c a r r i e r  by a i r  t r a n s p o r t i n g  
m a i l  for or u n d e r  c o n t r a c t  w i t h  the United 
States Govern m e n t ,  a n d  e v ery air p i l o t  or o t h e r  
p e r s o n  who p e r f o r m s  a n y  w o r k  as an e m p l o y e e  or 
subord i n a t e  o f f i c i a l  of such c a r r i e r  cr carriers, 
su b ject to its or  their c o n t i n u i n g  a u t h o r i t y  to 
su p e r v i s e  a n d  d i r e c t  the m a n n e r  of r e n d i t i o n  of 
his service. ‘ -

sarly, any c o m m e r c i a l  a i r l i n e  o p e r a t i n g  into or. out of A l a s k a  

•alls wi t h i n  the lan g u a g e  of the R a i l w a y  L a b o r  Act. E q u a l l y  

-Iearly, pi l o t s  (expressly), a n d  o t h e r  m e m b e r s  of the flight 

trew (by implication) a r e  c o v e r e d  by the air c a r r i e r  pro- 

'•'isions of the R a i l w a y  L a b o r  A c t  and thus fall o u t s i d e  the 

: Jrview of the A l a s k a  W a g e  a n d  Hour Act, at least i n s o f a r  as 

payment of o v e r t i m e  is concerned. However, a p p l i c a t i o n  

1 .o Railway L a b o r  Act to a n y  o t h e r  e m p l o y e e s  of an air 

' Inpends upon an a n a l y s i s  of sec. 181 of the federal 

.•■’d specifLcally up o n  the d e f i n i t i o n  of the term "employee"
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c o n t a i n e d  therein.

The R a i l w a y  L a b o r  A c t  was e n a c t e d  for the p u r p o s e  

of a v o i d i n g  the i n t e r r u p t i o n  of c o m m e r c e  c a u s e d  by l abor d i s­

put e s  and of a s s u r i n g  u n i m p e d e d  c o n t i n u i t y  of t r a n s p o r t a t i o n  

opera t i o n s .  W i l l i a m s  v. J a c k s o n v i l l e  T e r m i n a l  C o . , 315 U.S.

586 (1942), reh. d e n i e d , 315 U.S. 830 (1942); N a t i o n a l  A i r­

lines, Inc. v. I n t e r n a t i o n a l  A s s o c i a t i o n  of M a c h i n i s t s  S 

A e r o s p a c e  Workers, 308 F. Supp. 179 (S.D. Fla. 1970), r e v 1d 

o n  o t h e r g r o u n d s  430 F . 2 d  957 (5th Cir. 1970), cert, den i e d  

400 U.S. 992 (1971); P a n  Am  W o r l d  A i rways, Inc. v. U n i t e d  

B r o t h e r h o o d  of C a r p e n t e r s  & J o i n e r s  of A m e r i c a , 324 F . 2 d  217 

(9th Cir. 1963), cert, d e n i e d 376 U.S. 964 (1964). To that 

end the R a i l w a y  L a b o r  A c t  h a s  d i r e c t  a p p l i c a t i o n  o n l y  to 

those e m p l o y e e s  of the c a r r i e r  w h o s e  w o r k  b e a r s  a d i r e c t  

r e l a t i o n s h i p  to the t r a n s p o r t a t i o n  a c t i v i t i e s  of the carrier. 

I n t e r n a t i o n a l  L o n g s h o r e m e n ' s  A s s o c i a t i o n ,  A F L - C I O  v. N o rth, 

C a r o l i n a  S t ate P o r t  A u t h o r i t y , 370 F. Supp. 33 (E.D.N.C. 1974), 

a f f ' d , 511 F .2d 1007 (4th Cir. 1974); R o l a n d  v. U n i t e d  Airlines, 

I n c . , 75 F. Supp. 25 (N.D. 111. 1947). The m e r e  fact that 

some of an e m p l o y e r ' s  a c t i v i t i e s  are r e l a t e d  to t r a n s p o r t a t i o n  

do e s  not a u t o m a t i c a l l y  s u b j e c t  all of that e m p l o y e r ' s  a c t i v i t i e s  

to the R a i l w a y  L a b o r  Act. Instead, e a c h  a c t i v i t y  m u s t  be 

s c r u t i n i z e d  i n d i v i d u a l l y  to see if the s p e c i f i c  a c t i v i t y  b ears 

r.hc n e c e s s a r y  r e l a t i o n  to t r a n s p o r t a i o n .  J a c k s o n  v. N o r t h w e s t



A i r l i n e s , 70 F. Supp. 501 (M.D. Minn. 1947), a f f ' d  185 F . 2 d  

74 (8th Cir. 1950), cert, d e n i e d  342 U.S. 812 (1951). W h e t h e r  

a p a r t i c u l a r  e m p l o y m e n t  s i t u a t i o n  s a t i s f i e s  the r e q u i s i t e  nexus 

test is a q u e s t i o n  of fa c t  w h i c h  m u s t  be s e p a r a t e l y  e x a m i n e d  

in e a c h  case. E d w a r d s  v. S o u t h e r n  R a i l w a y  C o , , 258 F. Supp.

212 (E.D. N.C. 1966).

T h e r e f o r e ,  the D e p a r t m e n t  of L a b o r  is we ! _  a d v i s e d  

to c l o s e l y  i n v e s t i g a t e  and a n a l y z e  e a c h  e m p l o y e e ' s  a c t i v i t y  

In o r d e r  to a s c e r t a i n  w h e t h e r  the a c t i v i t y  b e a r s  a subst a n t i a l  

and d i r e c t  r e l a t i o n s h i p  to the t r a n s p o r t a t i o n  a c t i v i t i e s  of 

the employer. A n y  e m p l o y m e n t  a c t i v i t i e s  w h i c h  fail to satisfy 

this r e q u i r e m e n t  fall o u t s i d e  of the c o v e r a g e  of see. 3.81 of 

the Rail w a y  L a b o r  A c t  a n d  thus are s u b j e c t  to state r e g u l a t i o n  

unless' the a t t e m p t e d  r e g u l a t i o n  is o t h e r w i s e  b a r r e d  by o p e r a t i o n  

of the C o m m e r c e  C l a u s e  of the U n i t e d  St a t e s  C o n s t i t u t i o n .

IV

C O M M E R C E  C L A U S E  R A M I F I C A T I O N S '

Art. I, sec. 8, c l . 3 of the U n i t e d  S t a t e s  C o n s t i t u t i o n  

confers u p o n  C o n g r e s s  the p o w e r  "to r e g u l a t e  c o m m e r c e  w i t h  

foreign nation:?, a n d  a m o n g  s e v eral states, a n d  w i t h  the Indian 

tribes." S i n c e  there is a n a t i o n a l  i n t e r e s t  in the free f l o w  

of int e r s t a t e  comme r c e ,  G i b b o n s  v. O g d e n , 22 U.S. (9 Wheat.) 1 

'."24); Bibb v. N a v a h o  F r e i g h t  Lines, Inc.-. 359 U.S. 520 (1959), 

'••2 Supreme Court, u n d e r  the a u s p i c e s  of the C o m m e r c e  Clause,

•'■-L ;tri.<e down any state law which serves to substantially

T h e  H o n o r a b l i  E d m u n d  O r b e c k  A p r i l  15, 1980
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impede that nat i o n a l  interest. S o u t h e r n  P a c ific C o m p a n y  v. 

A r i z o n a , 325 U.S. 761 (1945). U n d e r  the C o m m e r c e  C l a u s e  

states have full u n b r i d l e d  r e g u l a t o r y  a u t h o r i t y  o v e r  i n t r a­

state sysr.ems. G i b b o n s  v. O g d e n , s u p r a . I nterstate, however, 

a state has no r e g u l a t o r y  a u t h o r i t y  e x c e p t  w h e n  e x e r c i s e d  for 

the p u r p o s e  of a d v a n c i n g  a j u d i c i a l l y  r e c o g n i z e d  l e g i t i m a t e  

local i nterest and o n l y  so long as the r e g u l a t i o n  d o e s  not 

un d u l y  bu r d e n  i n t e r s t a t e  commerce. The p a r a m o u n t  rec o g n i z e d  

le g itimate s t ate i n t e r e s t  is the state's m a n a g e m e n t  of the 

h e a l t h  and sa f e t y  of its citizens. S m i t h  v. A l a b a m a , 124 U.S. 

165 (1388). However, in c a s e s  w here an  i m p e d i m e n t  to the free 

flow of c o m m e r c e  r e s u l t s  from the state's e n f o r c e m e n t  of its 

own laws, the m o n e t a r y  or e c o n o m i c  inter e s t s  of the state of 

her c i t i z e n s  are not r e c o g n i z e d  l e g i t i m a t e  local inter e s t s  

s u f f i c i e n t  to w i t h s t a n d  C o m m e r c e  C l a u s e  challenges. Hood & Sons 

v. D u m o n d , 336 U.S. 52!• (1949).

The impact up o n  interstate c o m m e r c e  of the r e g u l a t i o n  

of the working h ours of pi l o t s  and flight c r ews by ind i v i d u a l  

states is obvious. S ince the planes the m s e l v e s  m o v e  i n t e r­

state c o m p e t i n g  or c o n f l i c t i n g  state laws g o v e r n i n g  wo r k  hours 

could r e s u l t  in s u b s t a n t i a l  a d m i n i s t r a t i v e  and o p e r a t i o n a l  

d i f ficulties. S u c h  problems, in turn, c o u l d  jeo p a r d i z e  the 

sm o o t h  flow of i n t e r s t a t e  air carriage. State regulcitior of 

s ipport p e r s o n i e l  (that is to say e m p l o y e e s  other than f'.ight
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crews), however, w o u l d  n o t  a p p e a r  to have su c h  a d i r e c t  and 

p o t e n t i a l l y  b u r d e n s o m e  i m p a c t  u p o n  c o m m e r c e .  In s i t u a t i o n s  

where the st a t e s  are n o t  p r e e m p t e d  f r o m  e x e r c i s i n g  r e g u l a t o r y  

authority, the state's i n t e r e s t  in the w e l f a r e  o f  its c i t i z e n s  

is e n t i t l e d  to g r e a t e r  weight. S o u t h e r n  P a c i f i c  C o m p a n y  v. 

A r i z o n a , 325 U.S. a t  767. In s u c h  a c a s e  cour*-c t r a d i t i o n a l l y  

have b a l a n c e d  the s t r e n g t h  o f  the l o cal i n t e r e s t  a g a i n s t  the 

impact u p o n  i n t e r s t a t e  .commerce. P i k e  v. B r u c e  C h u r c h , - I n c . ,

197 U.S. 137 (1970). W h e r e  the state i n t e r e s t  is s u b s t antial, 

"attempted r e g u l a t i o n  d o e s  n o t  i n t e r f e r e  w i t h  the n a t i o n a l  

commerce, and no less r e s t r i c t i v e  a l t e r n a t i v e  exists, the state 

law m a y  be upheld. S o u t h e r n  P a c i f i c  C o m p a n y  v. Arizona,

^y.cra; D e a n  M i l k  Co. v. C i t y  of M a d i s o n , 340 U.S. 349 (1951) . 

Such w o u l d  s e e m  to be the c a s e  w h e r e  n o n - f l i g h t  p e r s o n n e l  are 

concerned. F o r  the S t a t e  to a p p l y  the p r o t e c t i o n s  of ,ifc w a g e  

and hour laws to s u c h  e m p l o y e e s  would not a p p e a r  to r e s u l t  in 

any u n d u e  burder up o n  i n t e r s t a t e  c o m m e r c e  ,

V.

C O N C L U S I O N

In s u m m a r y  the f o l l o w i n g  p r i n c i p l e s  a p p e a r  to be va i i  

with re =pect to the a u t h o r i t y  of the A l a s k a  D e p a r t m e n t  of L a b o r  

to e n f o r c e  the m a n d a t o r y  o v e r t i m e  p r o v i s i o n s  of the A l a s k a  W a g e  

• Hour Act in favor of e m p l o y e e s  of a i r l i n e s  a n d  air c a r r i e r s  

'•-‘H c u i r m  w i t h i n  the S t a t e  of Alaska.
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^ 1. In the ca s e  of pilots, fli g h t  crews, and o t h e r  

i n t e r s t a t e  a i r  c a r r i e r  e m p l o y e e s  w h o s e  a c t i v i t i e s  are d i r e c t l y  

and s u b s t a n t i a l l y  r e l a t e d  to the t r a n s p o r t a t i o n  a c t i v i t i e s  of 

the carrier, and w h o  are c o v e r e d  by a v a l i d  e x i s t i n g  c o l l e c t i v e  

b a r g a i n i n g  a g r e e m e n t  or a g r e e m e n t s  w i t h  th^ carrier, the S t a t e  

is p r e c l u d e d  f r o m  a p p l y i n g  its o v e r t i m e  lows due to the p r e e m p t i v e  

nature o f  the R a i l w a y  L a b o r  Act.

2. In i n s t a n c e s  w h e r e  no c o l l e c t i v e  bar g a i n i n g  

a g r e e m e n t s  apply, c r e w s  of i n t e r s t a t e  air c a r r i e r s  are n o n e­

theless b e y o n d  the j u r i s d i c t i o n  of state o v e r t i m e  law b e c a u s e  of the 

c o m m e r c e  c l a u s e  i m p l i c a t i o n s  d i s c u s s e d  above. " •*

3. N o n - f l i g h t  p e r s o n n e l  of i n t erstate c a r r i e r s  who 

are not c o v e r e d  by v a l i d  e x i s t i n g  c o l l e c t i v e  b a r g a i n i n g  a g r e e­

ments are r o t  e x e m p t  f r o m  state law. As to those i n d i v i d u a l s  the 

p r o v i s i o n j of s t a t e  o v e r t i m e  l a w  apply.

4. A i r  c a r r i e r s  o p e r a t i n g  sol e l y  i n t r a s t a t e  w ould 

not seem to fall u n d e r  the e x c l u s i o n a r y  scope' of ei t h e r  the 

Ra i lway L a b o r  A c t  or  of the C o m m e r c e  C l a u s e  absent u n u sual fa c t  

situations. A c c o r d i n g l y ,  the p r o t e c t i o n s  of the A l a s k a  Wa g e

-ind Hour A c t  d e a l i n g  w i t h  o v e r t i m e  e x t e n d  to those i n d i v iduals. ^

V e r y  t r u l y  yours,

A V R U M  M. G R OSS 
A T T O R N E Y  G E N E R A L

By:
Eric O l s o n  

A s s i s t a n t  A t t o r n e y  G e n eral



< /

STATE OF ALASKA 1984 LEGISLATIVE SESSION 

FISCAL NOTE

IRevision Date: November 30, 1983

FISCAL DETAILREQUEST _
Bill/Resolution No.; HB 338______  Agency Affected; Labor
Title; "...Payment ot overtime...'11 Program Category Affected:

Worker Protection______________________

BRU, Program or Sv;bprogram(s) Affected:Sponsor; Representative Fritz 

Requestor; Judiciary, Labor, & Comm. Labor'standards & Safety 

Date of Request: April 25, 1983

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING

FY 84 FY 85 FY 86 ' FV 87 ’ F O B FY 89

100 PERSONAL SERVICES 

200 TRAVEL 

300 CONTRACTUAL 

W O  SUPPLIES 

500 EQUIPMENT 

600 LAND & STRUCTURES 

700 CRANTS, CLAIMS 

800 MISCELLANEOUS

i

TOTAL operating 0 0 0 0 0 0

I CAPITAL !

L REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND 

FEDERAL FUNDS 

OTHER 

TOTAL

0 0 0 0 n 0

POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL; 

.ot Applicable

ANALYSIS.' Attach-^ separate page for analysis

, n W / f o & ^ T  cT7  
Prepared By:_ _ R n b p r t  ,L  nar.n1a«;, Sr.________________

Division; Labor Standards A ^ f e t v  . S p _______

Approved by Commissioner;

Agency; 1 3hnr__________________________________
LEG:A :9
Distribution (by Agency preparing fiscal note): 

Legislative Finance 
Legislative Sponsor 
Requestor

Office of Management and Budget 
Impacted Agency(ies)

Phone ;_jLft5.-AB7-Q. 
Date:

Pat

12/1/83
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