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You have asked this office for an analysis of HB 338.

Section 1 of the bill adds a new paragraph to AS 23.10.060,
the Alaska statute which addresses the payment for overtime
in this state. The numbered paragraphs currently in AS 23.-
10.060 contain exemptions for certain employees or types of
work from the general overtime law that requires work 1in
excess of 40 hours a week or 8 hours a day to be compensated

at one and one-half times the regular rate of p?y. HB 338
would add one more exception to the list by exempting work
performed by an employee under a trade work plan. Although

I am not completely familiar with how these plans work, it
is my understanding that employees are able to trade hours,
or possibly days worked with one another for theii personal
convenience. The trading of hours or days under the bill
would require the approval of the employer so that: work
operations were not unnecessarily disrupted. The result of
some of these informal "trades"™ might be that certain
employees would be working more than 8 hours in a given day
or more than 40 hours in a calendar work week. These extra
work days or hours be balanced off by time off on other days
or weeks when the subject employee wanted to maximize his
nonwork time. In theory the total number of hours worked by
two employees who normally work 40 hours a week would not be
greater than 80 hours a week, although one of the employees
in a given week might have worked 48 of those hours while
the other employee with whom he has traded a work day may
have worked only 32 hours. As the hypothetical illustrates,
the application of this plan has the potential to make an
employer liable for overtime payment in a given day or week
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even though the cumulative hours worked by the employees
involved would not otherwise subject the employer to over —
time liability. It is for that reason that an exception to
the overtime provisions of AS 23.10.060 was necessary.

This statute would apply to those employees covered by

AS 23.10.060. Apparently, the Department of Labor has
decided to oppose HB 338 based on their understanding that
it was requested by a business identified as Seair.

Although the backup material is somewhat confusing on this
point, the department believes that this bill would be in
violation of the federal Railway Labor Act while at the same
time also apparently recognizing that Seair 1is not
necessarily covered by that Act. Because of this confusion
you have requested an opinion concerning the relationship of
this amendment to the Railway Labor Act, 45 U.S.C. 151 -
188. A good treatment of that subject is contained in the
Opinion of the Attorney General, No. 7, April 15, 1980 which
is cited following AS 23.10.060. As the opinion states,
federal statutes do not expressly preempt the state in the
subject matter area of overtime pay for air transportation
employees. The federal Fair Labor Standards Act 29 U.S.C.
201 - 219, exempts from the operation of the mandatory
overtime provisions of that act air carrier employees
subject to the provisions the Railway Labor Act. The
guestion before the attorney general was whether Alaska
could pose its own mandatory overtime provisions on
employees who were otherwise exempt from the federal
mandatory overtime provisions.

As the Alaska Supreme Court has already recognized, pro—
visions of the Alaska Wage and Hour Act which are more
favorable to employees than fe leral law are not preemptec by
the Fair Labor Standards Act. Webster v. Bechtel, Inc.,

621 P.2d 890. However, since 42~i".S.C. 213(b)(3) explicitly
exempted employees which were covered by the federal Railway
Labor Act, a specific analysis of that Act 1Is necessary. As
to the extension of the Alaska mandatory overtime provisions
to air transportation employees, | am in agreement with the
conclusions reached by the Attorney General 1in the opinion
cited above. Those conclusions are as follows:

"1. In the case of pilots, flight crews, and other
interstate air carrier employees whose activities are
directly and substantially related to the transpor—
tation activities of the carrier, and who are covered
by a valid existing collective bargaining agreement or
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agreements with the carrier, the State is precluded
from applying its overtime laws due to the preemptive
nature of the Railway Labor Act.

"2. In instances where no collective bargaining agree—
ments apply, crews of interestate air carriers are
nonetheless beyond the jurisdiction of state overtime
law because of the commerce clause implications dis—
cussed above.

"3. Non-flight personnel of interstate carriers who

are not covered by valid existing collective bargaining
agreements are not exempt from state law. As to those
individuals the provisions of state overtime law apply.

"4. Air carriers operating solely intrastate would not
seem to fall under the exclusionary scope of either the
Railway Labor Act or of the Commerce Clause absent
unusual fact situations. Accordingly, the protections
of the Alaska Wage and Hour Act dealing with overtime
extend to those individuals.™

Based on the above analysis, certain air transportation
employees would be covered by the Alaska law regarding the
payment of overtime, as well as the exceptions to that law.
Those persons would be ground employees of interstate
carriers who are not covered by collective bargaining agree—
ments and all employees of air carriers operating solely
intrastate. However, there remains one important it-sue.
Although the above analysis has Identified the scope of
coverage of the Alaska Wage and Hour Act as it pertains to
certain air transportation employees, it has not addressed
the basic irsue of wl rther trade work programs are preempted
by the federal Fair Labor Standards Act. The Fair Labor
Standards Act only requires the payment of overtime for time
worked in excess of 40 hours in a work week, 29 U.S.C. 207,
while the Alaska statute requires overtime pay for time
worked in excess of 40 hours a week or 8 hours a day. To
the extent that the state has a higher minimum standard as
to hours per day, it is free to tailor an exception to that
standaid based on trade work plans. However, 1if under a
situation such as the hypothetical above, see page 2, the
result of the trade work plan is that an employee works more
than 40 hours in a given week without receiving overtinme,
the plan would violate the federal law as to those workers
covered by the federal statute. Guaranteed weekly pay and
fluctuating work week pJans must meet the standards set
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forth in the federal statute and are inapplicable in this
instance. 29 C.F.R. 402-778.414 and 29 C.F.R 778.114.

The trade work plan is not preempted by federal law if in
its application certain employees work more than 8 hours 1in
a day. The plan is possibly preempted by federal law only
to the extent certain employees might work more than

40 hours in a given week without receiving overtime compen—
sation for those hours 1in excess of 40.

TAS:0jb
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This legislation amends the law relating to the payment of overtime to
exclude work performed by an employee under a trade work plan from the
law requiring the payment of overtime for more than 40 hours of work a
week. A trade work plan allows an employee to trade hours or days
worked with another employee with the approval of the employer.

This bill does not take into consideration a number of factors. One

of the basic principles of premium pay for overtime is to inhibit
employees from working excess hours. The federal government, in order
to set the standard, enforces the Safety Law. the Eight Hour Law, and
the Workweek Law on all government contracts whether they be for con-
struction, service, or manufacturing. These laws are intended to deter
the employer from attempting to circumvent the laws designed to protect
the employees™ rights to healthy and profitable employmenc.

Even if this law were passed, any employer who attempted to practice a
"trade work plan™ would find himself in violation of federal law the
first time an employee worked more than forty hours in one week, unless
overtime were paid or otherwise exempted. IT this legislation is in-
tended to permit employees to trade shifts or workdays in the fashion
of let"s say, "I°Il work for you on Tuesday, which is my day off, 1if
you will work for me on Monday, which is your day off,' then there is
no need for such legislation. If, however, the intent is to allow me
to work your shift for you after 1 have already worked mine on any
given day of the week, then we have a situation where an employer can
use any number of forms of economic leverage to make an employee work
beyond the statutorily permitted number of hours, to the determent of
the employee while enriching the employer. Keep in mind that the basic <«
philosophy of the overtime law was to penalize the employer e:?ch time
he permitted an employee to work past the regular workday or workweek.

Such a scheme has long been recognized as generally detrimental to the
work force. The overtime laws were intended as a remedial labor legis-
lation specifically to preclude such schemes in the workplace.

The department is opposed to this legislation. A zero fiscal note has
been prepared.

APPROVED:

Comini ssionet

PO S |T |O N PAPER/Department of Labor
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OFFICE OF THEATTORNEY GENERAL ANCHORAGE, ALASKA S9501
(907) 276-3550
April 15, 1980

The Honorable Edmund Orbeck
Commissioner

Department of Labor

P.0. Box 1149

Juneau, AK 99811

Re: Enforcement of Alaska Over —
time Laws with Respect to
Air Carriers in Alaska
AS 23.10.060
ABG6-102-80 . - “q
Dear Commissioner Orbeck? . y

"*You have inquired whether the Department of Labor
may enforce the.mandatory ove}time provision of the Alaska
Wage and Hour Act (AS 23.10.060-150) with respect to employ—
ees of air carriers operating within the State of Alaska.

The answer to your question depends upon the nature of the
employer®s business, the nature of work performed by"the
individual employee, the existence or nonexistence-of a valid
collective bargaining agreement between the employer and its
employees, whether the air carrier operates intrastate or

interstate, and finally, whether the application of state

law would create a burden upon interstate commerce.l/

1/ Specifically not addressed in this memorandum 1is the question
of whether by the use of "flex-time contracts"™, an employer may
avoid the mandatory payment of overtime to these employees who
work irregular weekly or daily hours. That issue is currently
before the Supreme Court of Alaska in the case of Stare of
Alaska v. Dechtel, 1Inc., Supreme Court No. 4139. See also,
Attorney General % Opinion dated February 10, 1978.
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THE RELATIONSHIP BETWEEN THE FEDERAL
FAIR LABOR STANDARDS ACT AND THE ALASKA WAGE AND HOUR ACT

The Federal Fair Labor Standards Act of 1938, 29
te

U.S.C. &8 201-219, specifically exempts from the operation of
the mandatory overtime provision (8 207) "any employee of a
carrier by air subject to the provisions of &8 181-188 of
Title 45" 29 U.S.C. 8213(b)(3). The Alaska Wage and Hour
Act, AS 23.10.050 et seq. contains no such exemption. 2/

In passing the Fair Labor Standards Act Congress
did not intend to foreclose all attempts by the individual
.EFates to regulate wages ang hours. The Act itself states
that none of its maximum hours provisions operates to excuse
noncompliance by employers with any state law which establishes
a higher standard. It is only where the standards set by the
FLSA are higher than the comparative state standards that the
Act serves to preempt the state activity. H.R.Rep. No. 2182
at 15 (75th Cong.). See also Eastern Sugar Associates v.
Puna, 222 F.2d 934 (1st Cir. 1955); Rivera v. Div. of Indus—
trial Welfare, 71 Cal. Rptr. 739 (1968); 29 C.F.R. 8778.5.

Thus, merely because the federal law exempts airline employees

2/ The Alaska Act, which is based upon the Federal Fair Labor
Standards Act, McGinnis v. Stevens, 543 P.2d 1221, 1238 (Alaska

1975), originally contained the airline exemption. (Sec. 3,
ch. 171 SLA 1959.) However, the Act was amended in 1970 to
eliminate that exemption. (Sec. 1, ch. 243 SLA 1970, effective

October 31, 1970.)
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from mandatory overtime entitlement, it does not follov; auto—
matically that the state law must do likewise. Here, the
State seeks to compel air carriers to pay overtime to those
employees who have worked in excess of eight hours per day or
40 hours pe? week. Clearly, the State act has set a stan—
dard which is considerably higher than the comparative federal
provision since the federal lav; does not contain an eight hr.,r
work day limitation.

Accordingly, in light of the authority recited_
above, and consistent with the State of Alaska®s current posi—
tion in State of Alaska v. Bechtel, 1Inc. Supreme Court No. 4139,
presently pending before the Alaska Supreme Court, we feel
that the Fair Labor Standards Act does not expressly preempt the
Alaska Wage and Hour Act on the question of whether airline
employees are excluded from the mandatory overtime directive
of AS 23.10.060. A substantial question remains, however,
as to whether the State Act has been nonetheless preempted
through enactment and operation of the Federal P.ailvay Labor
Act, 45 U.S.C. &8 151-188.

11

THE RELATIONSHIP OF THE RAILWAY
LA13QR ACT TO THE ALASKA WAGE AND HOUR ACT

There are two conflicting lines of reasoning con—

cerning the impact of the Railway Labor Act upon attempted

r.t/ste regulation of wages and hours in industries subject
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Railroad

Co., 372 U.S. 284 (1963); Baltpmore & Ohio Railroad
Co. v. Commonwealth of Pennsylvania, 334 A.2d 636 (Pa. 1975),
app. dism*d for want of subs, fed, ques., 423 U.S. 806 (1975);
Gibbons v. Kansas City Southern Railway Co., 34 CCH Labor
Cases, 1 71,276, 100 So.2d 319 (La. 1957).

In 1957, the United States Supreme Court had occasion
to again examine the relationship between the "™ lway Labor
Act and the regulation by states of working conditions 1in
affected industries. <€alifornia v. Taylor, 353 U.S. 553 (1957)
involved the question of whether the Railway Labor Act operated
to require that the terms of a collective bargaining agree—
ment between a state-owned and operated railroad and its em—
ployees would prevail over conflicting provisions of state
civil service law. The Court held that it did. Terminal Rail—
road Association v. Brotherhood of Railroad Trainmen, supra,
was definitively distinguished. The Court stated that. t-h«
state regulation in Terminal had withstood challenge because
it was directed at the establishment of regulations governing
safety and health and was not concerned with the right secured
hy federally protected collective bargaining. 353 U.S. at 560.
Accordingly, it was outside of the scope of the Railway Labor
Act. In Taylor, on the other hand, the state was attempting

to regulate working conditions not specifically or directly

connected to the maintenance of health or safety, 1in ccj.tra-
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vention of an express collective bargaining agreement®". That
practice was not permissible, said the Court, since by means
of the Railway Labor Act, Congress had preempted the field
of employer-employee bargaining agreements in all "affected
industries”. The key factor is the existence of a valid
collective bargaining agreement. Where such an agreement
exists, its terms must prevail over inconsistent state legis—
lation. See also United Airlines, Inc. v. Industrial Welfare
Commission, 20 Cal. Rptr. 238 (19G3); Railway Employeesl
Department v. Hanson, 351 U.S. 225 (1951); Pan American World
Airways v. Division of Labor Law Enforcement, 203 F. Supp. 324
(H.D. Cal. 19(52).

It would seem to us that the Taylor line of cases
Is more clearly controlling in this instance. In attempting
to compel the payment of overtime by interstate air carriers
to employees covered by collective bargaining agreements which
provide otherwise the State is interfering with an agreement
"Aich has "the imprimatur of federal law upon it". Railway
Employees® Department v. Hanson, 351 U.S. at 232. In doing so
the State has run afoul of the preemptive provisions of the
Railway Labor Act. Insofar as the Alaska Wage and Hour Act
v-Bratcs to require the payment of overtime to affected

"Jloyees of interstate air carriers covered by valid col-

bargaining agreements, that /Act is invalid since it
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has been preempted by the Railway Labor Act. We must still
ascertain, however, which employees are "affected"” so as to
be exempt from the operation of state law.

i

ACTIVITIES WHICH FALL
WITHIN THE AIR CARRIERS EXEMPTION

The inclusion of air carriers (ana their employees)
.=."Ichin the scope of the Railway Labor Act is found in subch. 11
of that Act, 45 U.S.C. &8"101-188. Section 181 provides: &

All of the provisions of subchapter 1 of this
chapter except section 153 of this title are
extended to and shall cover every common car —
rier by air engaged in interstate or foreign
commerce, and every carrier by air transporting
mail for or under contract with the United

States Government, and every air pilot or other
person who performs any work as an employee or
subordinate official of such carrier cr carriers,
subject to its or their continuing authority to

supervise and direct the manner of rendition of
his service. < -

sarly, any commercial airline operating into or. out of Alaska
ealls within the language of the Railway Labor Act. Equally
-learly, pilots (expressly), and other members of the flight
trew (by implication) are covered by the air carrier pro-
"e"isions of the Railway Labor Act and thus fall outside the
:Jrview of the Alaska Wage and Hour Act, at least insofar as

payment of overtime 1is concerned. However, application

1 o Railway Labor Act to any other employees of an air

Inpends upon an analysis of sec. 181 of the federal

sl specifLcally upon the definition of the term "employee"
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The Railway Labor Act was enacted for the purpose
of avoiding the interruption of commerce caused by labor dis—
putes and of assuring unimpeded continuity of transportation
operations. Williams v. Jacksonville Terminal Co., 315 U.S.
586 (1942), reh. denied, 315 U.S. 830 (1942); National Air-—
lines, Inc. v. International Association of Machinists S
Aerospace Workers, 308 F. Supp. 179 (S.D. Fla. 1970), revlid
on other grounds 430 F.2d 957 (5th Cir. 1970), cert, denied
400 U.S. 992 (1971); Pan Am World Airways, Inc. v. United
Brotherhood of Carpenters & Joiners of America, 324 F.2d 217
(9th Cir. 1963), cert, denied 376 U.S. 964 (1964). To that
end the Railway Labor Act has direct application only to
those employees of the carrier whose work bears a direct
relationship to the transportation activities of the carrier.
International Longshoremen®s Association, AFL-CIO v. North,
Carolina State Port Authority, 370 F. Supp. 33 (E.D.N.C. 1974),
aff*d, 511 F.2d 1007 (4th Cir. 1974); Roland v. United Airlines,
Inc., 75 F. Supp. 25 (N.D. 111. 1947). The mere fact that
some of an employer®s activities are related to transportation
does not automatically subject all of that employer®s activities
to the Railway Labor Act. Instead, each activity must be
scrutinized individually to see if the specific activity bears

r.nc necessary relation to transportaion. Jackson v. Northwest
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Airlines, 70 F. Supp. 501 (M.D. Minn. 1947), aff"d 185 F.2d
74 (8th Cir. 1950), cert, denied 342 U.S. 812 (1951). Whether
a particular employment situation satisfies the requisite nexus
test is a question of fact which must be separately examined
in each case. Edwards v. Southern Railway Co,, 258 F. Supp.
212 (E.D. N.C. 1966).

Therefore, the Department of Labor is we!_ advised
to closely investigate and analyze each employee®s activity
In order to ascertain whether the activity bears a substantial
and direct relationship to the transportation activities of
the employer. Any employment activities which fail to satisfy
this requirement fall outside of the coverage of see. 3.8l of
the Railway Labor Act and thus are subject to state regulation
unless® the attempted regulation is otherwise barred by operation
of the Commerce Clause of the United States Constitution.

v
COMMERCE CLAUSE RAMIFICATIONS®

Art. I, sec. 8, cl.3 of the United States Constitution
confers upon Congress the power "to regulate commerce with
foreign nation:?, and among several states, and with the Indian
tribes." Since there is a national interest in the free flow
of interstate commerce, Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1
"."24); Bibb v. Navaho Freight Lines, Inc.-. 359 U.S. 520 (1959),
's? Supreme Court, under the auspices of the Commerce Clause,

m ;tri.<e down any state law which serves to substantially
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impede that national interest. Southern Pacific Company v.
Arizona, 325 U.S. 761 (1945). Under the Commerce Clause
states have full unbridled regulatory authority over intra—
state sysr.ems. Gibbons v. 0Ogden, supra. |Interstate, however,
a state has no regulatory authority except when exercised for
the purpose of advancing a judicially recognized legitimate
local interest and only so long as the regulation does not
unduly burden interstate commerce. The paramount recognized
legitimate state interest is the state®s management of the
health and safety of its citizens. Smith v. Alabama, 124 U.S.
165 (1388). However, 1in cases where an impediment to the free
flow of commerce results from the state®"s enforcement of its
own laws, the monetary or economic interests of the state of
her citizens are not recognized legitimate local interests
sufficient to withstand Commerce Clause challenges. Hood & Sons
v. Dumond, 336 U.S. 52le (1949).

The impact upon interstate commerce of the regulation
of the working hours of pilots and flight crews by individual
states is obvious. Since the planes themselves move inter—
state competing or conflicting state laws governing work hours
could result in substantial administrative and operational

difficulties. Such problems, 1in turn, could jeopardize the
smooth flow of interstate air carriage. State regulcitior of

s ipport personiel (that is to say employees other than f".ight



The Honorable Edmund Orbeck April 15, 1980
Commissioner Page 11
Department of Labor

crews), however, would not appear to have such a direct and
potentially burdensome impact upon commerce. In situations
where the states are not preempted from exercising regulatory
authority, the state®"s interest in the welfare of its citizens
is entitled to greater weight. Southern Pacific Company v.
Arizona, 325 U.S. at 767. In such a case cour*-c traditionally
have balanced the strength of the local interest against the
impact upon interstate .commerce. Pike v. Bruce Church,-Inc.,
197 U.S. 137 (1970). Where the state interest 1is substantial,
"attempted regulation does not interfere with the national
commerce, and no less restrictive alternative exists, the state
law may be upheld. Southern Pacific Company v. Arizona,

Ny.cra; Dean Milk Co. v. City of Madison, 340 U.S. 349 (1951) .
Such would seem to be the case where non-flight personnel are
concerned. For the State to apply the protections of ,ifc wage
and hour laws to such employees would not appear to result in
any undue burder upon interstate commerce ,

V.
CONCLUSION
In summary the following principles appear to be vaii

with re =pect to the authority of the Alaska Department of Labor

to enforce the mandatory overtime provisions of the Alaska Wage
e Hour Act in favor of employees of airlines and air carriers

"e-ffcuirm within the State of Alaska.
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Nl In the case of pilots, flight crews, and other
interstate air carrier employees whose activities are directly
and substantially related to the transportation activities of
the carrier, and who are covered by a valid existing collective
bargaining agreement or agreements with th” carrier, the State
is precluded from applying its overtime lows due to the preemptive
nature of the Railway Labor Act.

2. In instances where no collective bargaining
agreements apply, crews of interstate air carriers are none—
theless beyond the jurisdiction of state overtime law because of the
commerce clause implications discussed above. "o

3. Non-flight personnel of interstate carriers who
are not covered by valid existing collective bargaining agree—
ments are rot exempt from state law. As to those individuals the
provisionj of state overtime law apply.

4. Air carriers operating solely intrastate would
not seem to fall under the exclusionary scope®” of either the
Railway Labor Act or of the Commerce Clause absent unusual fact
situations. Accordingly, the protections of the Alaska Wage
-ind Hour Act dealing with overtime extend to those individuals. ~»

Very truly yours,

AVRUM M. GROSS
ATTORNEY GENERAL

By:
Eric Olson
Assistant Attorney General
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FY 84 FYy 85 Fy 86 * FV 87 " FOB FY 89
OPERATING
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
WO SUPPLIES
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