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D e a r  R e p r e s e n t a t i v e  A d a m s :

Yo u  h a v e  r e q u e s t e d  o u r  o p i n i o n  w h e t h e r  c o n s t r u c t i o n  
c o n t r a c t s  m a d e  b y  n o n - g o v e r n m e n t a l  e n t i t i e s  w h i c h  are f i n a n c e d  by 
s t a t e - f u n d e d  g r a n t s  are s u b j e c t  to the p r o v i s i o n s  of the L i t t l e  
D a v i s - B a c o n  A c t  (AS 36.05) r e g a r d i n g  p a y m e n t  of p r e v a i l i n g  w a g e s  
to e m p l o y e e s  w o r k i n g  on p u b l i c  c onstr u c t i o n .  Y o u  cite examples 
o f  g rants m a d e  f o r  a day ca re center, a " huma n s e r v i c e s  complex," 
a n d  a p u b l i c  w o r k s  f a c i l i t y .  T h e s e  g rants w e r e  m a d e  b y  a p p r o p r i­
ations i n  w h i c h  the g r a n t e e s  w e r e  s p e c i f i c a l l y  desi gn a t e d .  In 
e a c h  case the g r a n t e e  is a p r i v a t e  n o n - p r o f i t  corpor a t i o n .

The g r a n t s  to w h i c h  y o u  r e f e r  are c o m m o n l y  k n o w n  as 
d e s i g n a t e d  ’gr a n t s  and are g o v e r n e d  by the p r o v i s i o n s  of AS o7.- 
05.316 (Grants to N a m e d  R e c i p i e n t s ) .  A n o t h e r  c a t e g o r y  of d e s i g­
n a t e d  g r a n t  w h i c h  is used to c o n s t r u c t  c a p i t a l  i m p r o v e m e n t s  in 
u n i n c o r p o r a t e d  c o m m u n i t i e s  is an U n i n c o r p o r a t e d  C o m m u n i t y  Grant 
u n d e r  A S  3 7 . 0 5 . 3 1 7 .  B e c a u s e  an u n i n c o r p o r a t e d  c o m m u n i t y  is n o t  a 
legal e n t i t y  a n d  t h e r e f o r e  lac)o the c a p a c i t y  to r e c e i v e  a nd a d­
m i n i s t e r  a g r a n t  of p u b l i c  funds, AS 3 7 . 0 5 . 3 1 7 ( 2 )  a u t h o r i z e s  the 
D e p a r t m e n t  of C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  to m a k e  the gr ant to 
a p r i v a t e  n o n - p r o f i t  c o r p o r a t i o n  or f e d e r a l l y  r e c o g n i z e d  tribal 
c o u n c i l  w h i c h  is r e p r e s e n t a t i v e  of the u n i n c o r p o r a t e d  community. 
W e  r e c e n t l y  e x p r e s s e d  our v i e w  that c o n s t r u c t i o n  c o n t r a c t e d  out 
b y  such an o r g a n i z a t i o n  for an u n i n c o r p o r a t e d  c o m m u n i t y  w i t h  
g rant funds p r o v i d e d  b y  the state u n d e r  AS 3 7 . 0 5 . 3 1 7  is subject 
to the p r o v i s i o n s  of the L i t t l e  D a v i s - B a c o n  Act. 1982 Inf. Op.
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A.tt'y Gen. (Octob er 5) 1/ A  t h i r d  c a t e g o r y  of grants, Grants to
M u n i c i p a l i t i e s  u n d e r  A S  3 7 . 0 5 . 3 1 5 ,  p r o v i d e s  state  f u n d s  for a 
v a r i e t y  o f  local p r o j e c t s  and a c t i v i t i e s  d i r e c t l y  to e s t a b l i s h e d  
p o l i t i c a l  s u b d i v i s i o n s  of the state. T h e  r e q u i r e m e n t s  of L i t t l e  
D a v i s - B a c o n  c l e a r l y  a p p l y  to c o n s t r u c t i o n  p r o j e c t s  c o n t r a c t e d  out 
u n d e i  t h o s e  grants.

Y o u  n o w  a s k  w h e t h e r  c o n s t r u c t i o n  c o n t r a c t e d  out b y  n o n­
g o v e r n m e n t a l  e n t i t i e s  w i t h  g r a n t s  m a d e  u n d e r  AS 3 7 . 0 5 . 3 1 6  are 
a l s o  s u b j e c t  to t h a t  Act. W e  c o n c l u d e  t h a t  the a n s w e r  to your 
q u e s t i o n  w i l l  d e p e n d  u p o n  t h e  n a t u r e  of the p a r t i c u l a r  p r o j e c t  
b e i n g  c a r r i e d  out b y  the g r a n t e e .  If the p r o j e c t  or i m p r o v e m e n t  

• i n v o l v e s  t h e  u n d e r t a k i n g  or p r o v i s i o n  o f  t r a d i t i o n a l  g o v e r n m e n t  
f a c i l i t i e s ,  services, or a c t i v i t i e s  it is c o v e r e d  b y  the Act, 
d e s p i t e  t h e  n o n - g o v e r n m e n t a l  s t a t u s  of the e ntity c o n t r a c t i n g  out 
t h e  work. Ho wever, if the w o r k  c o n t r a c t e d  out is n o t  like that 
t r a d i t i o n a l l y  c a r r i e d  out or p r o v i d e d  b y  g o v e r n m e n t ,  it is not 
c o v e r e d  b y  L i t t l e  D a v i s - B a c o n .  In o r d e r  to define the line b e ­
t w e e n  t h o s e  p r o j e c t s  c o v e r e d  b y  the A c t  a n d  those w h i c h  are not, 
w e  r e c o m m e n d  the a d o p t i o n  by t he D e p a r t m e n t  of L a b o r  of r e g u l a­
ti o n s  s e t t i n g  out the s t a n d a r d s  a p p l i c a b l e  to d e t e r m i n i n g  w h e t h e r  
p r o j e c t s  u n d e r t a k e n  by a f f e c t e d  g r a n t e e s  w i l l  be c o n s i d e r e d  as 
c o v e r e d  or n o n - c o v e r e d .  . By a d o p t i n g  r e g u l a t i o n s  the d e p a r t m e n t  
w i l l  put t hose e n t i t i e s  on n o t i c e  of t h e i r  p o t e n t i a l  o b l i g a t i o n s  
u n d e r  the A c t  a n d  h e l p  a s s u r e  u n i f o r m  a n d  c o n s i s t e n t  d e t e r m i n a­
ti o n s  of c o v e r a g e  or n o n - c o v e r a g e .  O u r  r e a s o n i n g  follows.

•

T h e  f u n d a m e n t a l  r e q u i r e m e n t  of the L i t t l e  D a v i s - B a c o n  
A c t  is set out in AS 3 6 . 0 5 . 0 1 0  w h i c h  p r o v i d e s ,  in p e r t i n e n t  part, 
a s .f o l l o w s :

Sec. 36 .05 . 0 1 0 .  W A G E  R A T E S  OK P U B L I C  C O N­
STRUCTION. A  c o n t r a c t o r  or s u b c o n t r a c t o r  w h o  p e r­
forms w o r k  on p u b l i c  c o n s t r u c t i o n  in the state, as 
d e f i n e d  b y  A S  3 6 . 9 5 . 0 1 0 ( 3 ) ,  shall  pay n o t  less 
than the c u r r e n t  p r e v a i l i n g  w a g e s  for w o r k  of a 
si m i l a r  n a t u r e  in the r e g i o n  in w h i c h  the w o r k  is 
d o n e .

1/ We n o t e  that o u r  O c t o b e r  5, 1982 o p i n i o n  i n c o r r e c t l y  r e­
f e r r e d  to grants m a d e  u n d e r  A S  3 7 . 0 5 . 3 1 5 ,  w h i c h  deals w i t h  grants 
to o r g a n i z e d  m u n i c i p a l i t i e s .  This w a s  o b v i o u s l y  a t y p o g r a p h i c a l  
e r r o r  as the p r o b l e m  w h i c h  it a d d r e s s e d  i n v o l v e d  an U n i n c o r p o­
r a t e d  C o m m u n i t y  Grant, w h i c h  is c o v e r e d  by AS 37.05.317.
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" P u b l i c  c o n s t r u c t i o n "  is d e f i n e d  in AS 3 6 . 95.010(3) as follows:

(3) " p u b l i c  c o n s t r u c t i o n "  or " p u b l i c  w o r k s "  
m e a n s  the o n - s i t e  f i e l d  surveying, e r e c t i o n ,  r e­
h a b i l i t a t i o n ,  a l t e r a t i o n ,  e x t e n s i o n  or repair, 
i n c l u d i n g  p a i n t i n g  or r e d e c o r a t i n g  of b u i l d i n g s ,  
h i g h w a y s  or o t h e r  i m p r o v e m e n t s  to real p r o p e r t y  
u n d e r  c o n t r a c t  f o r  the state, a p o l i t i c a l  s u b­
d i v i s i o n  of the state, or a r e g i o n a l  s c h o o l  b o a r d  
w i t h  r e s p e c t  to an e d u c a t i o n a l  f a c i l i t y  u n d e r  AS 
1 4 . 0 8 . 1 6 1 ;

The a n s w e r  to y o u r  q u e s t i o n  e s s e n t i a l l y  r e v o l v e s  a r o u n d  w h e t h e r  
w o r k  c a r r i e d  o u t  w i t h  p u b l i c  funds b y  a d e s i g n a t e d  g r a n t e e  is 
" p u b l i c  c o n s t r u c t i o n "  w i t h i n  the m e a n i n g  and p u r p o s e  of the 
L i t t l e  D a v i s - B a c o n  Act. Thi s is a q u e s t i o n  w h i c h  has y e t  to be 
a d d r e s s e d  b y  t h e  A l a s k a  courts and, w h i l e  we b e l i e v e  the courts 
w o u l d  f o l l o w  the  a n a l y s i s  w h i c h  w e  a p p l y  here, w e  o b v i o u s l y  
c a n n o t  g u a r a n t e e  t h a t  our v i e w  w i l l  u l t i m a t e l y  b e  a d o p t e d  by 
them. 2/

In 1982, the A l a s k a  Supreme Court a d o p t e d  an e x p a n s i v e
v i e w  of the c o n c e p t  of " p u b l i c  c o n s t r u c t i o n "  u n d e r  L i t t l e  D a v i s -
Bacon. C i t y  a n d  B o r o u g h  of Sitka v. C o n s t r u c t i o n  arid G e n era l 
L a b o r e r s  L o c a l  9 4 2 , 644 P. 2d 227 (Alaska 1982) . In the Sitka
d e c i s i o n , the c o u r t  e x p r e s s l y  stated that " [ t ] h e  f u n d a m e n t a l  p u r­
pose  of L i t t l e  D a v i s - B a c o n  ’is to assure that e m p l o y e e s  e n g a g e d  in 
p u b l i c  c o n s t r u c t i o n  r e c e i v e  at least the p r e v a i l i n g  w a g e . "  It
w e n t  on to e m p h a s i z e  that " [ t )he focus of the act, quit:® clearly,
is t o  the b e n e f i t  of the employees, n o t  the c o n t r a c t i n g  p r i n c i­
pa l s . "  S i t k a , 644 P 2 d  at 232.

2/ It is p a r t i c u l a r l y  i m p o r t a n t  to k e e p  in m i n d  that our v i e w  
may or m a y  n o t  be a d o p t e d  by the courts w h ere, as here, the 
s t a t u t e s  w i t h  w h i c h  w e  deal create c e rtain r i g h t s  a n d  o b l i g a t i o n s  
on n o n - g o v e r n m e n t a l  t h i r d  p a r t i e s  (e.g., c o n t r a c t o r s  and workers) 
w h i c h ,  u n l i k e  state a g e n cie s, are not b o u n d  to a d h e r e  to the a d­
vic e  of t he A t t o r n e y  General. That p r e c i s e  s i t u a t i o n  arose in 
Ci t y  and B o r o u g h  of Sitka v. C o n s t r u c t i o n  and G e n e r a l  L a b o r e r s  
L o c a l  9/j2, 644 P. 2d 227 (Alaska 1982) w h e r e  the A l a s k a  Supreme 
C o u r t  e x p i e s s l y  r e j e c t e d  an e a r l i e r  w r i t t e n  d e t e r m i n a t i o n  by the 
A t t o r n e y  G e n e r a l ' s  O f f i c e  that the Act did n o t  a p p l y  to the facts 
of that case.
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In d e c i d i n g  t h a t  the c o n t r a c t  at issue in Sitka was 
s u b j e c t  to L i t t l e  D a v i s - B a c o n ,  the S u p r e m e  Court e x p r e s s l y  r e ­
j e c t e d  t h e  a r g u m e n t  that  it w a s  n o t  c o v e r e d  b e c a u s e  it w a s  n o t  in 
the f o r m  of a t r a d i t i o n a l  c o n s t r u c t i o n  contract. The City of 
S i t k a  h a d  a r g u e d  t h a t  the c o n t r a c t  s h o u l d  be v i e w e d  in i s o l a t i o n  
as a t i m b e r  sale c o n t r a c t ,  u n c o n n e c t e d  w i t h  the contract for the 
c o n s t r u c t i o n  of a dam, e v e n  t h o u g h  the t i mber  to be sold and 
c l e a r e d  u n d e r  that c o n t r a c t  w a s  to be r e m o v e d  in order to m a k e  
the site s u i t a b l e  f o r  c o n s t r u c t i o n  of the dam. The court r e f u s e d  
to f o l l o w  Sitka 's a r g u m e n t ,  h o w e v e r ,  s a y i n g  that to do so " u nduly 
e x a l t s  f o r m  o v e r  s u b s t a n c e . "  Sitka, 644 P 2 d  at 232.

S imila r l y ,  w e  b e l i e v e  that the court w o u l d  r e j e c t  the 
a p p l i c a t i o n  of r i g i d  t e s t s  w h i c h  w o u l d  only inquire w h e t h e r  a 
p a r t i c u l a r  p r o j e c t  w a s  o w n e d  by a g o v e r n m e n t a l  entity or w h e t h e r  
the p r o j e c t  w a s  b e i n g  c a r r i e d  out u n d e r  con tract w i t h  a g o v e r n­
m e n t a l  entity. 3/ C e r t a i n l y ,  in m o s t  situat i o n s  it is to be 
a n t i c i p a t e d  that 'a " p u b l i c  w o r k "  w i l l  be owned by a g o v e r n m e n t a l  
e n t i t y .  However, n o t h i n g  in L i t t l e  D a v i s - B a c o n  e x p r e s s l y  r e ­
q u i r e s  g o v e r n m e n t a l  o w n e r s h i p  of the project. W h i l e  o w n e r s h i p  
m a y  o f t e n  be i n d i c a t i v e  o f  the " p u b l i c "  n a t u r e  of a p a r t i c u l a r  
p r o j e c t ,  we do n o t  b e l i e v e  it is n e c e s s a r i l y  de terminative. 
S i m i l a r l y ,  the Act is n o t - l i m i t e d  to p r o j e c t s  u n d e r  contra ct w i t h  
the s t a t e  or a p o l i t i c a l  s u b d i v i s i o n .  In fact, the statute^ at 
AS 3 6 . 9 5 . 0 1 0 ( 3 )  e x p r e s s l y  d e f i n e s  " p u b l i c  c o n s t r u c t i o n "  as p r o­
j e c t s  u n d e r  c o n t r a c t  for the state or a p o l i t i c a l  subdivision , 
i n d i c a t i n g  that the l e g i s l a t u r e  c l e a r l y  h a d  in m i n d  a p p l i c a t i o n  
of a b r o a d e r  test f o r  L i t t l e  D a v i s - B a c o n  c o v erage than a simple 
m e c h a n i c a l  inqui ry i n t o  the status of the c o n t r a c t i n g  entity.

3) A  r i g i d  a p p l i c a t i o n  of s t r i c t  r u l e s  for d e t e r m i n r i g  w h e t h e r  
a p r o j e c t  is " p u b l i c  c o n s t r u c t i o n "  c o u l d  a ffor J the o p p o r t u n i t y  
to c i r c u m v e n t  or e v a d e  L i t t l e  D a v i s - B a c o n  sim/ly by f u n d i n g  c o n­
s t r u c t i o n  of p r o j e c t s  such as roads, fire halls, p o lice stations, 
or s c h o o l  b u i l d i n g s  t h r o u g h  d e s i g n a t e d  grants. We do not b e l i e v e  
our S u p r e m e  Court w o u l d  p e r m i t  such a result. "'While the i n g e­
n u i t y  of m a n  is a p p a r e n t l y  limit l e s s ,  the court has h e l d  w i t h  
u n v a r y i n g  r e g u l a r i t y  that one m a y  not do by i n d i r e c t i o n  w h a t  is 
f o r b i d d e n  d i r e c t l y . ' "  S h e l d o n  J a c k s o n  C o lleg e v. State, 599 P . 2d 
127, 132 (Alaska 1979), auotine, W o l m a n  v. Essex. 342 F . S n n n  3QQ 
415 (S.O. Ohio 1972).
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As in t h e  Sitka case, the test to be a p p l i e d  in d e t e r­
m i n i n g  w h e t h e r  a p a r t i c u l a r  p r o j e c t  is " p u b l i c  c o n s t r u c t i o n "  s u b­
ject  to the p r o v i s i o n s  of the Act is a f u n c t i o n a l  one w h i c h  
i n q u i r e s  i n t o  the n a t u r e  of the p r o j e c t  u n d e r  c o n t r a c t  a n d  its 
r e l a t i o n s h i p  to t h e  p u r p o s e s  of L i t t l e  D a v i s - B a c o n .  We b e l i e v e  
that test is one w h i c h  looks, a m o n g  o t h e r  things, to the n a t u r e  
of the p r o j e c t  i t s e l f  to d e t e r m i n e  w h e t h e r  it is the k i n d  of p r o­
jec t  or a c t i v i t y  w h i c h  is t r a d i t i o n a l l y  u n d e r t a k e n  by government. 
If it is, a n d  if p u b l i c  m o n i e s  are u t i l i s e d ,  the A c t  applies, 
i r r e s p e c t i v e  of q u e s t i o n s  of " o w n e r s h i p "  and c o n t r a c t o r  status.

W e  a r r i v e  at our c o n c l u s i o n  b a s e d  b o t h  on our r e ad ing
of t h e  S i t k a case and b e c a u s e  cf the s i m i l a r  a p p r o a c h  taken  by
the U.. S. D e p a r t m e n t  of L a b o r  in a p p l y i n g  the f e d e r a l  D a v i s - B a c o n  
Act (AO U.S.C. § 276a, et sea.). The d e f i n i t i o n  of "public 
b u i l d i n g "  or " p u b l i c  w o r k "  for p u r p o s e s  of the f e d e r a l  Act is set 
out at 29 C F R  § 3.2(h) a n d  p r o v ides, in p e r t i n e n t  part, as f o l­
lows :

(h) T h e  t e r m  " p u b l i c  b u i l d i n g "  or " p ublic 
w o r k "  i n c l u d e s  b u i l d i n g  or work, the c o n s t r u c t i o n ,  
p r o s e c u t i o n ,  compl e t i o n ,  or r e p a i r  of v ’. \ch, as 
de f i n e d  above, is c a r r i e d  on d i r e c t l y  by . „ ‘ho r i t y  
of or w i t h  funds of a F e d e r a l  a g e n c y  to s^.rve the 
i n t e r e s t  of the g e nera l p u b l i c  r e g a r d l e s s  of
w h e t h e r  t i tle t h e r e o f  is in a F e d e r a l  agency.

The A l a s k a  S u p r e m e  Cou rt e x p r e s s l y  s t a t e d  in Sit ka that, b e c a u s e  
L i t t l e  D a v i s - B a c o n  is m o d e l e d  a f t e r  the f e dera l A c t  and b e c a u s e  
the f e d e r a l  r e g u l a t i o n s  i m p l e m e n t i n g  that Act w e r e  a d o p t e d  before 
AS 3 6 . 9 5 . 0 1 0 ( 3 )  d e f i n i n g  " p ub lic c o n s t r u c t i o n "  b e c a m e  law in 
1972, it " w i l l  l o o k  to the federal r e g u l a t i o n s  c o n s t r u i n g  Davis- 
B a c o n  for a s s i s t a n c e  in i n t e r p r e t i n g  L i t t l e  D a v i s - B a c o n . "  Sitka 
at 231, n . 8.

The test w h i c h  xoe have  stated, w h i l e  r e l a t i v e l y  simple 
to set out, m a y  p r o v e  d i f f i c u l t  to a p p l y  to seme k i n d s  * of p r o­
jects. Obv iou s l y ,  some p r o j e c t s  such as roads, . i r p o r t s ,  sewers, 
m u n i c i p a l  b u i l d i n g s  and school b u i l d i n g s  are t r a d i t i o n a l l y  g o v­
er n m e n t a l  in nature. Others, such as c o n s t r u c t i o n  of w o m e n ' s  
shelters, day care centers, and a nimal shelters, w h i l e  s e r v i n g  a 
" p u b l i c  p u r p o se", 4/ h a v e  p r o bably n o t  t r a d i t i o n a l l y  b e e n  con-

4/ Of course, any e x p e n d i t u r e  of state funds, w h e t h e r  t h r o u g h  a 
g o v e r n m e n t a l  e n t i t y  or a p r i v a t e  o r g a n i z a t i o n  m u s t  be m a d e  for a 
"public p u r p o s e . "  A r t i c l e  IX, sec. 6, A l a s k a  C o n s t i t u t i o n .
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s t r u c t e c  b y  g o v e r n m e n t .  Howe ver, there w i l l  u n d o u b t e d l y  remain a 
" g r a y  area" of p r o j e c t s  w h i c h  cannot be r e a d i l y  c h a r a c t e r i z e d  as 
e i t h e r  g o v e r n m e n t a l  or n o n - g o v e r n m e n t a l  like h e a l t h  care f a c i l i­
ti e s  an d p o w e r  g e n e r a t i o n  and d i s t r i b u t i o n  facil ities. These 
k i n d s  of p r o j e c t s  are s o m e t i m e s  p r o v i d e d  b y  g o v e r n m e n t ,  sometimes 
b y  p r i v a t e  e n t i t i e s ,  and s o m e t i m e s  by b o t h  in the v e r y  same c o m­
m u n i t y .  In o r d e r  to c l a r i f y  the gray area and p r o v i d e  a b a s i s  
f o r  e n t i t i e s  w h o  r e c e i v e  d e s i g n a t e d  g ra nts and v-ho may t h e r efore 
b e  subject: to L i t t l e  D a v i s - B a c o n  to d e t e r m i n e  w h e t h e r  their p r o­
je c t  is s u b j e c t  to the r e q u i r e m e n t s  of the Act, w e  r e c o m m e n d  to 
t h e  D e p a r t m e n t  of Labor, by copy of this l e t t e r  to C o m m i s s i o n e r  
R o b i s o n ,  th at it a d o p t  r e g u l a t i o n s  s e t t i n g  out the k i n d s  of tests 
or  f a c t o r s  w h i c h  it w i l l  a p p l y  in e n f o r c i n g  the Act. 5/ By 
d o i n g  so, that d e p a r t m e n t  w i l l  a ssure  that d e s i g n a t e d  gra ntees 
h a v e  n o t i c e  of t h e i r  p o t e n t i a l  o b l i g a t i o n s  u n d e r  L i t t l e  D a v i s -  
B a c o n  and that d e t e r m i n a t i o n s  m a d e  by it are u n i f o r m l y  and c o n­
s i s t e n t l y  applied.

RV7L: v r b

cc: J i m  R o b i s o n
Coramis s i o n e r  
D e p a r t m e n t  of L a b o r

5/ The A l a s k a  S u p r e m e  Court e x p r e s s l y  a c k n o w l e d g e d  L a b o r ' s  
a u t h o r i t y ,  u n d e r  AS 3 6 . 0 5 . 0 3 0 ,  to d e t e r m i n e  w h e t h e r  a c o n t r a c t  is 
s u b j e c t  to L i t t l e  D a v i s - B a c o n  in S i t k a at 229. The k i n d s  of f a c­
tors w h i c h  m i g h t  be a p p l i e d  could i n c l u d e , a m o n g  others, u l t i m a t e  
o w n e r s h i p  of the facility, w h o  the i n t e n d e d  o p e r a t o r  a n d / o r  u s e r  
w i l l  be, and w h o  w i l l  b e a r  the costs of o p e r a t i n g  and m a i n t a i n i n g  
the facility.

If y o u  h a v e  any f u r t h e r  q u e s t i o n s  r e g a r d i n g  the scope 
of L i t t l e  D a v i s - B a c o n ,  p l e a s e  let us know.

S i n c e r e l y ,

R o n a l d  w. L o r e n s e n  
D e p u t y  A t t o r n e y  Gener al



T H E  A L A S K A  C H A P T E R

ASSOCIATED GENERAL CONTRACTORS 
OF AMERICA, INC.

RESPO N S IB IL ITY
IN T IG R IT Y

SK IL L BOX 4-2500 • ANCHORAGE. ALASKA 68509
TELEPHONE (807) 276-5354 

TELEX  25-364 R i c h a r d  M .  P i t t e n g e r

MANAGER

3201 SPEN A R E  ROAD 
ANCHORAGE

A pril 22, 1983

T h e  H o n o r a b l e  W a l t e r  R. F u r n a c e  
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RE: HB 331

D e a r  R e p r e s e n t a t i v e  Furnace:

T h e  A l a s k a  C h a p t e r ,  A s s o c i a t e d  G e n e r a l  C o n t r a c t o r s  of A m e r i c a ,  Inc., 

s t r o n g l y  s u p p o r t s  the p a s s a g e  of H B  331- HB 331 c l a r i f i e s  e x i s t i n g  l a w  

to a s s u r e  that r e c i p i e n t s  of State pu bl i c  funds u t i l i z e  procedure;- a i m e d  

at p r e s e r v i n g  the free e n t e r p r i s e  system.

T h e  p r o p o s e d  a m e n d m e n t  to AS 3 7 .0 5  is q u i t e  simple. S e c t i o n  (a) i n s u r e s  

that r e c i p i e n t s  of p u b l i c  funds for the c o n s t r u c t i o n  or r e p a i r  of a n y  

p u b l i c  f a c i l i t y  must a d v e r t i s e  t h es e  p r o j e c t s  and m a k e  an a w a r d  to the 

l o w e s t  r e s p o n s i b l e  bidder. Two u n h e a l t h y  s i t u a t i o n s  are a v o i d e d  b y  

u t i l i z i n g  c o m p e t i t i v e  bids: (1 ) bia s  in the s e l e c t i o n  and a ward p r o c e s s

a n d  (2 ) force acco un t  work.

B i a s  o r  the a p p e a r a n c e  of b ias in public c o n t r a c t  a w a r d s  s h o u l d  be 

a v o i d e d ,  ""he u n i v e r s a l l y  a c c e p t e d  met h o d  of a s s u r i n g  that no c o l l u s i o n  

e x i s t s  b e t w e e n  the c o n t r a c t i n g  e n t i t y  and the c o n t r a c t o r  is the 

c o m p e t i t i v e  s e a l e d  bid process.

" F o r c e  A c c o u n t "  or "day labor" r e f e r s  to pu bl i c  w o r k s  c o n s t r u c t i o n  done 

by  a g o v e r n m e n t a l  b o d y  u s i n g p u b l i c  e m p l o y e e s  w i t h  e q u i p m e n t  p u r c h a s e d  

o r  r e n t e d  by that  body, as o p p o s e d  to a "hard d o ll a r "  c o n tr a c t .

A l a s k a  Chapter, A . G . C . , c o n t e n d s  that the p u b l i c  i n t e r e s t  is bes t  s e r v e d  

by the c o n t r a c t  m e t h o d  of c o n s t r u c t i o n .
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P r i v a t e  i n d u s t r y  is r e a d y  and w i l l i n g  to p r o v i d e  the public, s ec t o r  w i t h  

the se r v i c e s  it ne e ds ,  a n d  w i l l  do so at a c o m p e t i t i v e  price. T a x p a y e r s  

w i l l  b e n e f i t  from this h e a l t h y  c o m p e t i t i o n  b e c a u s e  their m a i n  i n t e r e s t  

is to save t a x  d o l l ar s ,  and to get the m a x i m u m  r e t u r n  for e v e r y  tax 

d o l l a r  invested. W h e n  g o v e r n m e n t  d e c i d e s  to p r o d u c e  its o w n  g o od s  and 

ser vi c e s ,  it not o n l y  p r e v e n t s  the priv a t e  s e c t o r  from e a r n i n g  

g o v e r n m e n t  do l lars, but it al s o  den i e s  i t s e l f  r e v e n u e  fro m  the taxes 

p r i v a c e  e n t e r p r i s e  m ust pay.

T h e  c o n t r a c t  m e t h o d  of c o n s t r u c t i o n  has n u m e r o u s  a d v a n t g e s .  It 

e s t a b l i s h e s  d e f i n i t e  c o s t s  b e f o r e  c o n s t r u c t i o n  begi n s ; it p r e s c r i b e s  a 

d a t e  for c o m p l e t i o n  of the work; it e n s u r e s  q u a l i t y  wovrkmanship and 

m a t e r i a l ;  and  it p r o v i d e s  c e n t r a l i z e d  r e s p o n s i b i l i t y  for the work.

T h e  q ua l i t y  of w o r k m a n s h i p  and m a t e r i a l s  is g u a r a n t e e d  b y  the c on t r a c t  

system. The m a t e r i a l s  w h i c h  go into the p r o j e c t  are p r e s c r i b e d  in 

d e t a i l  in the s p e c i f i c a t i o n s  and are s u b je c t  to the a p p r o v a l  of the 

o w n e r.  If, in the o w n e r ' s  o p i n i o n,  the w o r k m a n s h i p  or the m a t e r i a l s  are 

no t  as s pecified, th e  o w n e r  c a n  reject the w o r k  and o r d e r  it r e d o n e  at 

the c o n t r a c t o r ' s  expense.

It is also a p r a c t i c e  of m a n y  o w n e r s  to r e q u i r e  t hat the c o n t r a c t o r  

m a i n t a i n  the p r o j e c t  in good c o n d i t i o n  for a per i o d  of tim e  a f t e r  

c o m p l e t i o n .  It is, t h e r ef o r e ,  to the c o n t r a c t o r ' s  e c o n o m i c  i n t e r e s t  —  

a n d  to the m a i n t e n a n c 0 of his r e p u t a t i o n  —  t hat the q u a l i t y  of his w o r k  

m e a s u r e  up to the p r e s c r i b e d  s ta n d a r d s .

N o t  only d o e s  the p u b l i c  r e c e i v e  h i g h e r  q u a l i t y  c o n s t r u c t i o n  p r o j e c t s

w h e n  they ar e  c o nt r a c t e d  out, but the public also r e c e i v e s  m o r e  for its 

mo n e y .  T h r o u g h  l o n g  e x p e r i e n c e ,  c o n t r a c t o r s  b e c o m e  s p e c i a l i s t s  in one 

o r  m o r e  p a r t i c u l a r  fields of c o n s t r u c t i o n .  T h e y  k r e w  t h ei r  s o u r c e s  of 

s uppl y ;  t hey know the c a p a c i t y  of t h e i r  m a c h i n e s  and the c a p a b i l i t y  of 

t h e i r  personnel. W h a n  p r e p a r i n g  a bid, a c o n t r a c t o r ' s  c o m p e t i t i v e  

i n c e n t i v e  r e q u i r e s  that he g i v e  c o n s i d e r a b l e  t h o u g h t  to the p r o b l e m  of 

d e v i s i n g  the best and m o s t  e c o n o m i c a l  m a n n e r  of d o i n g  the work. His 

s p e c i a l i z e d  k n o w l e d g e  and e x p e r i e n c e  o b t a i n e d  in the m a r k e t p l a c e  h ave 

b e e n  s h a r p e n e d  and are i n s t r u m e n t a l  in sa vi n g  the t a x p a y e r  m o n e y  on the 

p r o j e c t .

T h e  c o n t r a c t  p r o v i d e s  that the proj e ct  be c o m p l e t e d  on a p r e s c r i b e d  

date. The c o n t r a c t o r  ca n n o t  r e c e i v e  final p a y m e n t  or the r e l e a s e  of 

m o n e y  that if, r e t ai n e d  w h i l e  the wo r k  is p r o g r e s s i n g  u nt i l  the job has 

b e e n  c o m p l e t e d  and a c c e p t e d  —  all to the s a t i s f a c t i o n  of the owner.

T h i s  factor,, plus h i s own e c o n o m i c  need to finish and get on to the next 

p r o ject, g i v e s  a s s u r a n c e  to the p u b l i c  that the job w i l l  be c o m p l e t e d  on

t i m e  and v l t h i n  c o n t r a c t  price. M a n y  times the c o n t r a c t  (bid) p r i c e  is

l o w e r  ha.i what the g o v e r n m e n t  expe c t s  to pay.



Representative Walter Furnace

April 22, 1983

Page 3

In a d d i t i o n  to p r o v i d i n g  the m o s t  e f f i c i e n t  and e c o n o m i c a l  m e a n s  of 

p r o d u c i n g  p u b l i c  w o r k s  c o n s t r u c t i o n ,  c o n t r a c t n g  out p r o v i d e s  a v a r i e c y  

of o t h e r  b e n e f i t s  to the p u b l i c  in the form of r i s k  s h i f t in g ,  w h i c h  

c a n n o t  be o b t a i n e d  u n d e r i n - h o u s e  p e r f o r m a n c e .  Some of t hese r i s k s  

w h i c h  a r e  a l l o c a t e d  w h e n  c o n s t r u c t i o n  is done by c o n t r a c t  are:

The p u b l i c  o n l y  pays for what  it r e c e i v e s ;  w o r k  a c t u a l l y  

p e r f o r m e d  is the b a s i s  of p ay m e n t .

The price is firm a n d  g u a r a n t e e d  by the c o n t r a c t ,  an d  the 

p u b l i c  has no r i s k  of c o s t  i n c r e a s e s .  Al l  of the v a r i a b l e s  of 

the m a r k e t  place, such as i n c r e a s e s  in m a t e r i a l  prices, w a g e s  

and s h o r t a g e s  a r e  b o r n e  by the p r i v a t e  c o n t r a c t o r .

T i m e l y  c o m p l e t i o n  is a s s u r e d  by a l i q u i d a t e d  d a m a g e  p r ov i s i o n .

Fa i t h f u l  p e r f o r m a n c e  is b a c k e d  b y  p e r f o r m a n c e  and p a y m e n t  

b o n d s .

R is k  of d a m a g e  d u r i n g  c o n s t r u c t i o n  is b o r n e  by the c o n t r a c t o r ,  

not the publ i c.

The c o n t r a c t o r  m u s t  "def e n d  and h o l d  h a r m l e s s "  the p u b l i c  

a g a i n st  c l a i m s  and m u s t  pr o v i d e  the p u b l i c  wit h i n s u r a n c e  

co v e r a g e .

Q u a l i t y  i n s p e c t i o n  is at "a r m 's  leng t h"  by  i n d e p e n d e n t  

i n s p e c t o r s .

The final w o r k  is w a r r a n t e d  and d e f e c t s  m u s t  be c o r r e c t e d  at no 

e xpen s e  to the public.

To take the r i s ks  a w a y  from the t a x p a y e r s  and put them on a p r i v a t e  

c o n t r a c t o r  who, t h r o u g h  h i s p a y m e n t  and p e r f o r m a n c e  bond, g u a r a n t e e s  the 

job w i l l  be f i n i s h ed  a c c o r d i n g  to the terms of the c o n tr a c t ,  is w o r t h  a 

great deal in d o l l a rs .  Non e  of this p r o t e c t i o n  of the p u b l i c ' s  i n t e r e s t  

e x i s t s  w h e n  w o r k  is per f or m e d  by a p u b l i c  a g e n c y  w i t h  pu b l ic  e q u i p m e n t  

and p e r s o n n e l  —  all of the r isks are on the taxpayer.
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S e c t i o n  (b) of HB 331 p r o h i b i t s  a r e c i p i e n t  of S t a t e  p u b l i c  funds from 

p r o v i d i n g  for p r e f e r e n c e  to a n y  l ocal b i d d e r  u nl e s s  that p r e f e r e n c e  is 

e s t a b l i s h e d  u n d e r  AS 3 7 . 0 5 . 2 3 0 ( 5 ) .  This p r o v i s i o n  e l i m i n a t e s  local 

o r o f e r e n c e  o r d i n a n c e s  that p r o v i d e  p r e f e r e n c e s  to c o n t r a c t o r s  at the

lity, c i t y  or b o r o u g h  level; h o w e v e r ,  a p r e f e r e n c e  can be g i v e n  t.o 

• an bidders".

.e above m e n t i o n e d  r e a s o n s ,  we urge your s u p p o r t  of this Bill.

S i n c e r e l y

A L A S K A  C H A P T E R

A S S O C I A T E D  G E N E R A L  C O N T R A C T O R S

R i c h a r d  M. P i t t e n g e r  

M a n a g e r

/bj
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PO S IT ION PAPER

RE: HB 331

SPONSOR: House Labor and Comm erce Committee

P r o g r a m  Effects of the Bill

Th i s  bill would make it m a n d a t o r y  that the recipi e n t s  of all state 
g r ant s for con str u c t i o n  p r o j e c t s  solicit bids for cons truction. It 
also allows those same recipi ents to give p r e f e r e n c e  to in-state 
c o n t r a c t o r s .

The Department is concerned  that this bill imposes a set of 
g u i d e l i n e s  designed s p e c i f i c a l l y  for State G rants upon Municipal 
G overnment.  In m a n y  cases these gov ern m e n t s  a l r eady have 
a p p r o p r i a t e  p r o c e d u r e s  in place.

Ad d it ionally, many m u n i c i p a l i t i e s  current ly use mu nicipal employees 
on c o n s t r u c t i o n  projects. This enables these m u n i c i p a l i t i e s  to 
stretch  State grant dollars. This bill would appear to prohibit 
that practice.

C o m ments

M a r k  L e w i s , Co ' m i s s i o n e r
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