


.................... A RESOLUTION BY THE-3RD ANNUAL
YUKON-KUSKOKWIM DELTA MAYOR'S CONFERENCE

Bethel, Alaska
November 3, , 5> 1982

RESOLUTION NO. 82-13

A RESOLUTION REQUESTING THE 1983 ALASKA STATE LEGISLATURE TO PASS THE NECESSARY
LEGISLATION TO ALLOW MUNICIPALITIES TO FORCE ACCOUNT CAPITAL PROJECTS AND NOT
BE OBLIGATED TO PAY "LITTLE DAVIS-BACON" WAGES. L

WHEREAS, municipalities have the local expertise in their-own C|t|zenry to
construct and complete most public works projects; and

WHEREAS, municipalities are now receiving funding to construct roads, and cities
are executing these projects successfully through planning and force-accounting;
and

WHEREAS, the Little Davis-Bacon Act. wages are prohibitive as- far. as local hire
and successful project completion, -

BE IT RESOLVED BY THE YUKON-KUSKOKWIM DELTA MAYOR'S CONFERENCE.: .To support-
legislation that would allow municipalities to force account local projects-
using local wage scales as a standard, which allows"much needed employment for

the local citizenry, rather than using Little Davis-Bacon Act wageswh'ich .
drastically depress local hire. - o0

PASSED and APPROVED by the Third Annual YUKON-KUSKOKWIM DELTA MAYOR'S CONFERENCE
THIS 5th day”oT_November, 1982. ;

_ v / y M& K J
Recording Secretary’

ce: Greg Capi to Robert W. Ward, Commissioner
Village Safe Water Program Department of Transportation 6
Public 'Facilitics
Norman Gorsuch
Attorney General
Department of Law

James Souby, Director
Division of Policy Development and Planning

Representative Al Adams, Chairman
House Finance Committee

Lisa Rudd, Commissioner
Department of Aciminislration

Ron Lehr, Director
Division of Management and Budget



MEMORANDUM State of Alaska-

to. Donald R. Wilson date: October 5, 1982
Supervisor
Wage & Hour Administration file no: 166-261-33

Department of Labor
TELEPHONE NO: 276-3550

from: WILSONL.CONDON subject: Applicability of
ATTORNEY GENERAL AS 36 to Construction
Projects Administered
the Community of
Robert wr Landau Cantwell, Inc.
Assistant Attorney General

You have requested our opinion as to whether the
public contract requirements of AS 36 would apply to the
* proposed construction of a fire station and community water
facility in Cantwell, Alaska. Our conclusion is that AS 36
applies to. the proposed construction projects.

Cantwell is a rural community having no organized
governing or legislative body. In 1981, several persons
residing in the Cantwell area incorporated under AS 10.20 as
a nonprofit corporation known®as the " -Community of Cantwell,
Inc." One of the apparent purposes of such incorporation

1 was to provide a vehicle for the receipt and administration
of state grant monies for the improvement of public services
and the construction of public facilities in the area.

Under the authority of AS 37.05.315 e/
(Unincorporated Community Grants) and "chapter 101, SLA 1982,
the Department of Community and Regional Affairs proposes to
grant up to $160,000 to the Community of Cantwell, 1Inc. for
the express purpose of constructing a fire station and -
purchasing fire protection equipment for the Cantwell -
community. Under the proposed grant agreement, the
Community of Cantwell, 1Inc. is regarded as "the contractor"”
for the performance of the project, subject to the specific

terms itemized in the contract. One of .those terms requires
the contractor to perform the project in compliance with all
applicable laws and regulations. The grant contract,

however, does not contain any express language concerning
the applicability of AS 36 or the requirement that employees
working on public works projects be paid prevailing wages.

In addition to the fire station project, the
Community of Cantwell, 1Inc. may also receive grant monies
from the Department of Environmental Conservation under
AS 46.07.010-.080 (Village Safe Water Act) for che purpose
of building a public water well and a plumbing and holding
tank. Additional grant funds have also been requested for
the construction of a solid waste disposal system. It is
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Donald R. Wilson -2 - October 5, 1982 -

our understanding that the nonprofit corporation plans to
administer and supervise these various projects, either by
d5 rectly hiring persons to perform the construction work or
by entering into appropriate construction subcontracts.

AS 35.05.010 requires contractors or
subcontractors on public construction or. public works
projects to pay the prevailing rate.of wages to employees
working on such projects. AS 36.95.010(3) defines "public
construction”™ and "public works" as

e . ...the on-site field surveying,

erection, rehabilitation, alteration,
extension or repair, including painting
or redecorating of buildings, of
highways or other improvements to real
property under contract for the state, a
political subdivision of the state, or a

eregional school board with respect to an
educational facility under AS 14.08.161.

AS 36.05.070 further requires that contracts for public
construction specifically include certain provisions
concerning the payment of prevailing wages to employees on
the project.

In a recent opinion, the Alaska Supreme Court
adopted an expansive view of the concept of "public
construction”™ under AS 36. City and Borough of Sitka v.
Construction and General Laborers Local 942,644 P>2d 227
(Alaska 198.2) . The court declared that the fundamental
purpose of Alaska®s "Little Davis-Bacon Act"” (AS 36.05) 1is
to assure that employees engaged in public construction
receive at least the prevailing wage. The focus of the Act
is to the benefit of employees, not the contracting
principals. 644 P.2d at 232.

In accordance with the broad interpretation of
AS 36 adopted by our supreme court in Sitka, we believe that
any employee who performs work on the construction or repair
of a public facility that is funded with state grant monies
is entitled to receive prevailing wages, regardless how the
project is structured or what entity actually administers
the grant funds. We note that federal regulations under the
Davis-Bacon Act (40 U.S.C. & 276a) have adopted a similar
broad view of "public work™ as consisting of any con—
struction work which 1is carried on directly by authority of,
or with funds of, a federal agency to serve the interest of
the general public, regardless of whether title to the
project is in the federal agency or some other entity. 29
C.F.R. 85.2(h) (1981). Accordingly, we conclude that



whenever state grant monies are transferred to a
non-governmental entity, i.e., a non-profit corporation, for
the express purpose of constructing public facilities within
the state, the prevailing wage provisions of AS 36 apply and
should be contained in the appropriate grant documents.

RWL:jg

cc: Patrick Poland, Dept, of Community & Regional Affairs

Tim Bergin, Dept, of Environmental Conservation
Community of Cantwell, Inc.



e Tfr
Bill Sheffield, Governor

POUCH K - STATE CAPITOL

DEPARTMENT OF LAW

OFFICE OF THEATTORNEY GENERAL PHONESs 1907) <65-3600

March 11, 1983

Honorable Albert P. Adams
Representative

e Alaska State Legislature
Pouch V
Juneau, Alaska 99811

Re: Application of Little
Davis-Bacon Act
(AS 36.05) to designated
grants
Our fTile: 366-267-83

Dear Representative Adams:

You have requested our opinion whether <construction
contracts made by non-governmental entities which are financed by
state-funded grants are subject to the provisions of the Little
Davis-Bacon Act (AS 36.05) regarding payment of prevailing wages
to employees working on public construction. You cite examples
of grants made for a day cart center, a "human services complex,"
and a public works facility. These grants were made by appropri—
ations in which the grantees were specifically designated. In
each case the grantee is a private non-profit corporation.

The grants to which you refer are commonly known as
designated grants and are governed by the provisions of AS 37.-
05.316 (Grants to Named Recipients). Another category of desig—
nated grant which 1is used to construct capital 1improvements 1in
unincorporated communities 1is an Unincorporated Community Grant
under AS 37.05.317. Because an unincorporated community is not a
legal entity and therefore lacks the capacity to receive and ad-—
minister a grant of public funds, AS 37 .05.317(2) "authorizes the
Department of Community and Regional Affairs to" make the grant to
a private non-profit corporation or federally recognizedmtribal
council which 1is representative of the unincorporated community.
We recently expressed our view that construction contracted out
by such an organization for an wunincorporated community with
grant funds provided by the state under AS 37.05.317 1is subject
to the provisions of the Little Davis-Bacon Act. 1982 1Inf. Op.



Honorable Albert P. Adams March 11, 1983
Representative Page 2
366-267-83

Att"y Gen. (October 5) 1/ A third category of grants, Grants to
Municipalities under AS-37.05.315, provides state funds for a
variety of local projects and activities directly to established
political subdivisions of the state. The requirements.of Little

Davis-Bacon clearly apply to construction projects contracted out
under those grants..--

You now ask whether construction contracted out by non—
governmental entities with grants made under AS 37.05.316 arc
also subject to that Act. We conclude that the. answer- to your
question will depend upon the nature of the particular project
being carried- out by the grantee-. If the project or improvement
involves the undertaking, or provision of traditional government
facilities, services, or activities it 1is covered by the Act,
despite the non-governmental, status of the entity contracting out”

the work. However, 1if the work. contracted out is not like that
traditionally carried out-or provided, by government, it. is not
covered by Little Davis-Bacon. In order to define the line- be —

tween those projects covered by the Act and those which are not,

we recommend the adaption by the Department of Labor of regula-—
tions setting out the standards applicable to determining whether
projects undertaken by affected grantees®™ will be <considered as
covered or non-covered. By adopting regulations the department
will put those entities on notice of their potential obligations

under the Act and help assure uniform and consistent determina—
tions of coverage or hon-coverage. Our reasoning follows.

The fundamental requirement of the Little Davis-Bacon
Act is set out in AS 36.05.010 which provides, in pertinent part,
as follows:

Sec. 36.05.010. WAGE RATES ON PUBLIC CON-—
STRUCTION, A contractor or subcontractor who per—
forms work on public construction in the state, as
defined by AS 36.95.010(3), shall pay not less
than the <current prevailing.-wages for work of a
similar nature 1in the region in which the work 1is

done. *A
1/ We note that our October 5, 1982 opinion 1incorrectly re—
ferred to grants made under AS 37.05.315, which deals with grants
to organized municipalities. This was obviously a typographical

error as the problem which it addressed involved an Unincorpo—
rated Community Grant, which is covered by AS 37.05.317.



"Public construction"” 1is defined in AS 36.95.010(3) as follows:

(3) "public construction” or "public works"
means the on-site field surveying, erection, re- ee
habilitation, alteration, extension or repair,
including painting or redecorating of buildings",
highways or other improvements to real property
under contract for the state, a political sub-—
division of the state, or a regional school board
with respect to an educational facility under AS
14,08.161;

The answer to your question essentially revolves around whether
work carried out with public Tfunds by a designated grantee is
"public ~construction”™ within the meaning and purpose of the
Little Davis-Bacon Act. This 1is a question which has yet to be
addressed by the Alaska courts and, while we believe the courts
would follow the analysis which we apply here, we obviously
cannot guarantee that our view will ultimately be adopted by
them. 2/

In 1982, the Alaska Supreme Court adopted an expansive
view of the concept of "public construction” under Little Davis-
Bacon. City and Borough of Sitka v. Construction and General
Laborers Local 942,-644 P.2d 111 (Alasltl 1982) . In the Sitka
decision, the court expressly stated that "[t]he fundamental pur —
pose of Little Davis-Bacon is to assure that employees engaged 1in
public construction receive at Ileast the prevailing wage." It
went on to emphasize that "[t]he focus of the act, quite clearly,
is to the benefit of the employees, not the contracting princi—
pals." Sitka, 644 P2d at 232.

2/ It is .particularly important to;"-keep in mind, that our view
may or may not be adopted by the" courts where:, as here, the
statutes with which we deal create certain rights:and obligations
on non-governmental third parties (e.g., contractors and workers)
which, unlike state agencies, are not"bound to. adhere to the ad-—
vice of the Attorney General. That precise situation arose in
City and Borough of Sitka v. Construction and General Laborers
Local 942, 644 P.2d 227 (Alaska 1982) where the Alaska Supreme
Court expressly rejected an earlier written determination by the
Attorney General®"s Office that the Act did not apply to the facts
of that case.
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In deciding that the <contract at 1issue in Sitka was
subject to Little Davis-Bacon, the Supreme Court expressly re—
jected the argument that it was not covered because it-was not in
the form of a traditional construction contract. The City of
Sitka had argued that the contract should be viewed 1in isolation
as a timber sale contract, unconnected with the contract for the
construction of a dam, even though the timber to be sold and
cleared under that contract was to be removed in order to make

the site suitable for construction of the dam. The court refused
to follow Sitka®"s argument, however, saying that to do so "unduly
exalts form over substance." Sitka, 6A4 P2d at 232.

Similarly, we believe that the court would reject the
application of rigid tests which would only inquire whether a
particular project was owned by a governmental entity or whether
the project was being carried out under contract with a govern—

mental entity. 3/ Certainly, in most situations it 1is to be
anticipated that a "public work"™ will be owned by a governmental

entity. However, npthing in Little Davis-Bacon expressly re—
quires governmental ownership of the project. While ownership
may often be indicative of the "public" nature of a particular
project, we do not believe it is necessarily determinative.

Similarly, the Act is not limited to projects under contract with
the state or a political subdivision. In fact, the statute”! at

AS 36.95.010(3) expressly defines "public construction™ as pro—
jects under contract for th"» state or a political subdivision,

indicating that the legislature clearly had in mind application

of a broader test for Little Davis-Bacon coverage than a simple

mechanical inquiry into the status of the contracting entity.

2/ A rigid application of strict rul“esvfor determining whether
a project 1is "public construction” "could afford :the opportunity
to circumvent or evade Little Davis-Bacon simply: by funding con—
struction of projects such as roads, fire halls,  police stations,
or school buildings through designated grants.. We-do.not believe
our Supreme Court would permit such a result. ""_While the® inge—
nuity of man 1is apparently limitless, the court has held with
unvarying regularity that one may not do by indirection what 1is
forbidden directly."" Sheldon Jackson College v. State, 599 P.2d

127, 132 (Alaska 1979), quoting Wolman v. Essex. 342 F.Suno. 399.
415 (S.0. Ohio 1972).



Honorable Albert P. Adams
Representative
366-267-83

March 11, 1983
Page 5

As in the Sitka case, the test to be applied in deter—
mining whether a particular project 1is "public construction” sub-—
ject to the provisions of the Act 1is a functional one which
inouires into the nature of the project under contract a
relationship to the purposes of Little Davis-Bacon. IWeT~beijL&vé&
fhatvtestnri~s~rQTi~e whicn--. look.s.l.-;amonp .-o thexJthinzsj+Jzo ethe nature

irifespective-ofque"stionsjof"""oWriership”"jj*andjcontractoif status

We arrive at our conclusion based both on our reading
of the Sitka case and because of the similar approach taken by
the U.S. Department of Labor in applying the federal Davis-Bacon
Act (40 U.S.C. 8 276a, et seq.)- The definition of "public
building”™ or "public work"™ for purposes of the federal Act 1is set
out at 29 CFR & 5.2(h) and provides, 1in pertinent part, as fol—
lows :

(h) *The term "public building™ or "public
work"™ includes building or work, the construction,
prosecution, completion, or vrepair of which, as
defined above, is carried on directly by authority
of or with funds of a Federal agency to serve the
interest of the general public regardless of
whether title thereof is in a Federal agency.

The Alaska Supreme Court expressly stated in Sitka that, because
Little Davis-Bacon 1is modeled after the federal Act and because
the federal regulations implementing that Act were adopted before
AS 36.95.010(3) defining "public <construction”™ became law in
1972, it "will look to the federal regulations construing Davis-

Bacon for assistance in interpreting Little Davis-Bacon. Sitka
at 231, n.8.

The test which we have stated, while relatively simple
to set out, may prove difficult to apply to some, kinds of pro-—
jects. Obviously, some projects such®".asvroads, airports, sewers,
municipal buildings and school buildings Zare traditionally gov—
ernmental in nature. Others, such as construction of women®s
shelters, day care centers, and animal shelters; while serving a
"public purpose", kj have probably not traditionally been"con-

4/ Of course, any expenditure of state funds, whether through a
governmental entity or a private organization must be made for a
"public purpose." Article IX, sec. 6, Alaska Constitution.
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366-267-83
structed by government. However, there will undoubtedly remain a

"gray area" of projects which cannot be readily characterized as
either governmental or non-governmental 1like health care facili—
ties and power generation and distribution facilities. These
kinds of projects are sometimes provided by government, sometimes
by private entities, and sometimes by both in the very same com-—
munity. In order to clarify the gray area and provide a basis
for entities who receive designated grants and who may therefore
be subject to Little Davis-Bacon to determine whether their pro—
ject is subject to the requirements of the Act, we recommend ™to
the Department of Labor, by copy of this letter to Commissioner
Robison, that it adopt regulations setting out the kinds of tests
or factors which it will apply in enforcing the Act. 5/ By
doing so, that department will assure that designated grantees
have notice of their potential obligations under Little Davis-
Bacon and that determinations made by it are uniformly and con-—
sistently applied.

IT you haye any further questions regarding the scope
of Little Davis-Bacon, please let us know.

Sincerely,

NORMAN C, GORSUCH
ATTORNRXJ GJENERAL

lonald W. Lorensen
Deputy Attorney General

RWL:vrb

cc: Jim Robison
Commissioner
Department of Labor

5/ The Alaska Supreme Court expressly acknowledged Labor"s
authority, under AS 36.05.030, to determine whether a contract is
subject to Little Davis-Bacon in Sitka at 229. The kinds of fac-—

tors which might be applied could include, among others, ultimate
ownership of the facility, Who the intended operator and/or user
will be, and who will bear the costs of operating and maintaining
the facility.
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Bill Sheffield, Governor

POUCH B

»KPT. OF COMMUNITY & REGIONAL AFFAIRS

OFFICE OF THE COMMISSIONER PHONE: 19071 465-4700

April 15, 1983

BILL ANALYSIS

RE: HB 304
SPONSOR: Representative Herrmann
Program Effects of the Bill

This bill would exempt communities with a population of 5000 or less
from the provisions of AS. 36.

Comments .

It is the position of this Department that the provisions of AS. 36
currently discourage local hire in rural communities

The requirement that prevailing wages be paid discourages "on the
job training” of local labor and encourages importation of outside
labor.

If this bill were to pass we feel it would, at least, remove one
road block 1in the path of 1increasing local employment through state
construction grants.

Mark Lewis, Commissioner



STATE OF ALASKA

FISCAL NOTE Revision Date 1983
REQUEST II. FISCAL DETAIL
Bill/Resolution No.. HB 304 . Agency Affected: Community & REgional Affc
Title: Wage Rates on Rib'lic Construction Program Category Affected: Development
Sponsor: Representative Herrmann BRU, Program of Subprogram”) Affected:
Requestor: House Labor & Commerce Local Government Assistance

EXPENDITURES/REVENUES: _ (Thousands of Dol ars)

FY 83 FY 84 FY 85 FY 86 FY 87 FY 88
OPERATING

"100 PERSONAL SERVICES
200 TRAVEL

300 CONTRACTUAL

400 COMMODITIES

500 EQUIPMENT

600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC

TOTAL OPERATING -0- -0- -0- -0- -0-
CAPITAL
REVENUE

FUNDING:  (Thousands of Dollars)
GENERAL FUND -0- -0- -0- -0- -0-
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS:
FULL-TIME -0- -0- -0- -0- -0-
PART-TIME
TEMPORARY

!
SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

Sponsor did not specify.

V. ANALYSIS: Attach a separate page for any Analysis
Prepared By: Doug Griffin Phone; 465-4707
Division Date:  4/15/83
Approved by Commissioner: Date:  4/15/83
Department: Community & Regional A'ffiirs

Distribution:

Uriginal to Legislative Finance
Copy to Office of Management and Budget (for Legislature introduced bills)

fannu fn nrorvarfmonf IMHY> Rnuornn*' intrnrluroH



m-VIORAN DUM State of Alaska

r0 ‘.oman Gorsuch DATE  f'arcli 2, 1983
Attorney General
Depr.rtP.ant of Law FILE NO

TELEPHONE NO

fsgu: Richard A. Neve' SUBJECT: Title 36

/.
/

/o-

{ Conns.sioner
[/Daji.irti»nt of Environmental
{Vj Conservation

In October 1982, the Attorney General's office wrote an opinion (your file
166-261-83) stating that the provisions of AS 36 (concerning public contract
rs-'jul regents), applied to all public construction projects. On November 3,
1982, this Department requested clarification on the attendant issue of
whether a non-profit entity is a political subdivision of the State (see
attachment) and subject to the. provisions of Title 36.

Must of our Village Safe V.'ater projects are constructed by non-profit
entities. Th.-se groups use local labor and have used the prevailing pay

sc le in a particular ec.-nuiiity. As you can see, if we are required to
build fieiliti' S using a statewide scale versus a local or area-wide scale,
fa ;er facilities will be constructed. | offer this observation only to
point out the importance of receiving your opinion. | have also attached

a resolution fcy the Yukon-Kuskokwim Delta Mayor's Conference on their view of

the issue.

Given the importance of this issue to our Department's Village Safe V.'ater
Program and its potential impact on rural Alaskan villages, we would appreciat.
a response to c*nr November B, 1982, request for clarification of this

ie V3= N *11

cc. rlry H-ydi-n
Gr.vj Capito



BRISTOL MY NATIVE ASSOCIATION
P.0. BOX 189

DILLINGHAM, ALASKA 99576
by Executive Committee

TITLE 36, Public Contracts
Laborersl & Mechanicsl
Minimum Rates of Pay
Resolution No. 33 - 16
WHEREAS, village governments are employers of village residents in their own

resDective villagto; and

WHEREAS, village governments have their own nav scales which have worked
successfully in their own respective villages; and

WHEREAS, village funding is very limited; and
WHEREAS, villages receive State monies for village projects; and
WHEREAS, wages for these projects ~.-e mandated by Title 36; and

WHEREAS, this mandate can greatly restrict the successful completion of
these village projects; and

WHEREAS, this mandate .further interferes with the successful completion
of other villages projects; and

WHEREAS, this mandate also upsets the future village economy; and

WHEREAS, Representative Herrmann has introduced HB 304 which mil solve this
problem with Title 36 if enacted into law bv the State Legislature.

NOW THEREFORE BE IT RESOLVED, that the Executive Committee of BBNA fully
supports the passage of HB 304 and ureges the Legislature and the
Governor to act accordingly on HB 304.

CERTIFICATION:

I, the undersiigned secretary of said Association, do hereby certify that the
Executive Committee is composed of ten (10) members, of whom 7 were present
at a meeting this 19 day of April, 1983, and that the foregoing"resolution
was adopted by the affirmative vote of 7 members.



NUSHAGAK ELECTRIC CO-OPERATIVE, INC.

P. 0. BOX 197 .  DILLINGHAM, ALASKA 99576 .+ AREA CODE (907) 842-525!

ALASKA::

January 19, 1983

Senator Bob Mulcahy
Pouch V
Juneau, Alaska 99811

Dear Senator:

The last session:of the legislature included a legislative
appropriation to Nushagak Electric Co-operative in the
amount of $539,000 to expand the Dillingham waste heat
system from the power house to various public entities and
to pick up come costs remaining over the first phase of
the project. *

Funds for the first phase of the project were administered
by the Alaska Power Authority. However, the Dept, of
Community and Regional Affairs was assigned the responsi—
bility for administering the $539,000.

We have encountered some serious problems however 1in getting

these funds released. The Dept, of Community and Regional
Affairs have requested that Nushagak Electric Co-operative
sign a "contract" before they will release funds. Normally

there would be no problem here except that this department
states that we must pay the "prevailing wage rates" as de—
fined by Title 36 (Alaska®"s little Davis Bacon Act) of the
contract. The problem with these wage rates is that they
are highly inflationary and are established with the pur—
pose of utilizing union crews.. We have no unions in
Dillingham; we had, 1in fact, planned on extending the waste
heat system with our own personnel. Unfortunately, the
wage and fringe benefit program mandated by the State would
completely upset our own wage and salary plan as well as
those..presently,utilized in the community.

With this in mind we asked our attorneys to research this
matter which they did in writing to Ms. Sue Perry-Piper at
the Dept, of Community & Regional Affairs office in Anchorage.
Repeated contacts with her have produced very little in the
way of results. She states that her hands are tied and that
the decision whether or not to grant NEC an exemption rests
with Mr. Patrick Poland who is apparently supposed to get an
opinion from the attorney general®s office. Our efforts to
contact Mr. Poland to date have been fruitless. I have been

- Page 1 of 2 -.



Senator Mulcahy

Pouch V
.Juneau, AK 99811 January 19, 1983
advised this date that he is in Juneau - | called Juneau

and his office there says he is in Anchorage.

Senator, | believe there may be several problems associated
with this situation. First of all, Title 26 is probably
bad law and was initiated primarily by special interest
groups who gave little thought to the effect it may have

on small rural communities unless, of course, the intention
was to force small communities to employ Anchorage union,
contractors. Secondly, this provision completely destroys
inititive to efficiently perform tasks for the public good -
it reduces the ability of this Co-operative to complete the
job for which the funds were initially intended. Third,
the responsiveness of the Dept, of Community and Regional
Affairs has in my opinion been lacking.

I don"t know what you can do about my first two complaints
above, but would sure appreciate your efforts in getting
Mr. Poland to cgmmunicate with us.

As a matter of interest, I am enclosing a copy of our
attorney®s interpretation of the application of Title 36 to
Nushagak Electric Co-operative.

Yo"*r consideration of this matter would be deeply appreciated

Yours very truly,

DFB:ka



KOLIGANEK VILLAGE COUNCIL

KOLIGANEK, ALASKA 99576 ¢ VILLAGE TELEPHONE (907) 596-8001

Representative Adelheid Herrmann
Alaska State legislature

Pouch V

Juneau, Alaska 99633

April 21, 1983
Dear Adelheid;

This letter is in regards to Title #36. Koliganek requested base
rcjulbsiej>ggd and received legislative appropriations based on our

own wage scale. Community & Regional affairs has thrown us a
curve, by insisting on adherance to title #36, which we are unable
to comply with, and will make it impossible to implement our con—
struction projects. Some of our reasons for being opposed to title
#36 include, out are not limited to tfre following:

1« In the sense of public end state-wide fiscal responsibility
we Ffind #36 inflationary.

2,, Construction in remote locations such as Koliganek, is by
virtue of it"s site, much more costly in freight and admin—
istration. These costs have to be offset someplace or a
project cannot be implemented.

3. Koliganek, as our record will prove us out, can really
stretch a dollar, and get the most for our legislative
dollar. #36 is a goverment mandate to waste.

4. lIsolated small communities like Koliganek, have a much
stronger sense of community resonsibility & togetherness
than larger urban communities on the road system. Hence
we are vailing to work together for the good of the com—
munity a smaller wages, in order to have a project that
the community can benifit fronm.

5. If the contractors we are forced to seek out, are required
to pay title #36, than they will choose to bring in out—
side union workforces, thereby continuing the unemploy—

ment Pf the local workforce, and in turn, the local work

forces dependence on the State"s Department of Public
Assistance.



6. Vie in Koliganek would not presume to mandate wage & hour
legislation for Anchorage, Fairbanks, or Juneau, there—
fore we feel threatened by the highhanded way in which
Koligaiek is told it must structure it"s pay scale.

7. ISPi&T of the DOT, can pay lower wages in order to have
a local project, than so should the local entity also
be able to pay lower wages to have a project.

8. last hut not least, jJjust about everyone is crying to con—
trol inflation, aid reduce goverment.spending. Koliganek
is more than willing to do just that, should the State
legislature than dictate otherwise?

Hopefully you will make copies of this letter and provide them to
the committe members, or possibly even non-committee members who

may he unsurd or opposed to repeal of title #36, or of more flex—
ibility of it.

Keep up the good work, we all appreciate what you are doing,,

CT-iYi ir VnilTO

C.To Seidl
Village Administrator



MSG 83-00004534 PRTY I 03/30/83 15 -.53:24 ORIG: LIOO IN= 0004 OUT"0093
.FROM: DOROTHY AND MASSA IN DILLINGHAM TO: JUNEAU

TARGET: LJHL SUBJ: POM MESSAGE
*TO: REPRESENTATIVE: HERRMANN:";?*
FROM: DAVE BCUKER, NUSHAGAK ELECTRIC, DILLINGHAM, ALASKA 99576

SUBIJECT: HB304

VERY PLEASED WITH YOUR INTRODUCTION OF HB304. WE WILL BE HAVING 2 BOARD OF

.DIRECTOR MEMBERS OF NUSHAGAK ELECTRIC IN JUNEAU NEXT WEEK. WE'LL WATCH FOR
PROGRESS AND MOVEMENT ONHB304.

THANKS FOR YOUR FINE HELP *

**XX*#**X***#X#***kxx***X***#***#**#«XX*X**EOM



MSG 83-00012365 F'RTY 1* 04/26/83 16:49:080RIG: LIOO IN= 0006 OUT- an.

FROM: ANNA MAY, DILLINGHAM . TO:JUNEAU INFORMATION
TARGET: LIJHL SUBIJ: POM . :

TO: REPRESENTATIVE ADELHEID/IHERRMANN
SENATOR JOHN SACKETT —
ROUGH V, JUNEAU, ALASKA 998I1!

FROM: CITY OF CLARKS' POINT, JJILARKS POINT., ALASKA 99569
SUBJECT: HB 304 AND SSSB 172

WE ARE IN FULL SUPPORT OF HB304, “THE LITTLE DAVIS BACON ACT"

WE'ALSO FULLY SUPPORT SENATOR SACKETTS BILL, SSSB172, AND WE HOPE THAT
THEY WILL GET THESE KILLS PASSED. rHAT

POM SENT BY ANNA MAY- SORENSEN,DILLINGHAM L10
OMNI NO. 12365, *



"STATEMENT OP ALASKA NATIVE BROTHERHOOD, ROBERT WILLARD, EXECUTIVE VICE
PRESIDENT, RE: TITLE 36 - ALASKA STATUTES.

The Alaska Legislature has before it Senate Bill No. 172 and
House Bill No. 378, "An Act relating to wage rates on public construction,"
or the so-called "Little Davis-Bacon Act."

The Alaska Native Brotherhood is the recipient of a State A
appropriation in the amount of one million dollars ($1 Million) to
construct a Juneau Pilot Project - Community Building. Upon notification
that the Governor would sign the appropriation measure into law, the
ANB immediately proceeded with development planning. In this process
encounter came to Title 36 of the Alaska Statutes namely the Little
Davis-Bacon Act. (hereinafter Davis-Bacon).

IT the ANB Project were to fall under the interpolation and
application of Davis-Bacon, it goes without question that the costs
would increase by 25 - 30%. A value engineering report by qualified
consultants have confirmed this reality.

In our opinion, and that of our consultants, if strict
application cf Davis-Bacon had been applied, this project would not have
been feasible, because of the escalated costs.

It should be made clear that the Alaska Native Brotherhood,
or its affiliates, 1is not opposed to unions - or organized labor.

There are some union or contractor practices which we are not in total
agreement, but in the overall sense , the ANB 1is not necessarily
averse to unions.

Upon reflection of the ANB project, and that of some projects
which have been administered by the Tlingit and Haida Regional Housing
Authority over the past ten years, it can be shown that full application

of the Little Davis-Bacon Act resulted in increased construction costs
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and created artificial costs of labor, thus decreasing the number of
housing units that could have been built. Tlingit and Haida
administrators estimate that by virtue of full application of the
Davis-Bacon Act 23 - 27% more housing units could have been built.
That equivalates to approximately one hundred and fifty (150) more
families that could have had homes. The imposition of Davis-Bacon
interpolated and applied to the rural areas have resulted in the
creation of artificial costs of labor.

It is not the intent of the ANB to move towards the minimum
wage. It is our concern that the "prevailing wage” as set by the
Department of Labor in the populated areas and, as applied to the
adjacent rural proximity of that urban center may not be reflective
of the fair market value of labor and skilled services in the broad
spectrum of. enterprise in Alaska.

Moreover, this reality may be influenced by special interest
groups such as unions and/or organized general contracto . ~nd
artificial influences such as labor-related requirements 1imposed by
this legislation.

The Alaska Native Brotherhood, and its affiliates, urge
passage of Senate Bill 172 and House Bill 378 thereby repealing

Alaska Statutes 36.05.

Signed:

Executive Vice President

Alaska Native Brotherhood
318 W. Willoughby Avenue

Juneau, Alaska 99801

BUS:  (907) 586-2049
586-3301



JIM D. CLARK
Mayor

box 189 * naknek,Alaska 99633

April 25, 1983 TELEPHONE

(907) 246-4224

Representative Adelheid Herrmann
House of Representatives

Pouch V

Juneau, Alaska 99811

Dear Representative Herrmann:

I support House Bill 304 exempting communities with a population
of less than 5,000 from the Davis-Bacon Act.

Small communities with limited financial resources find it
difficult to compete in the labor market, and the wage scales in
some cases are much higher than the prevailing scale of the small
communities.

Jim D. Clark
Mayor

bjt



CITY OF AKUTAN . F %

Dutch Harbor, Ak. 99692
Phone (907) 698-2228
J fLX - L
AKUTAN 0

} O Anchorage Office
lii 308 G Street, Suite 311
0> Anchorage, Ak. 99501
v -V Phone. (907) 279-9245

April 28,1983

Representative Walt Furnace, Chairman
House Labor and Management Committee
Pouch V

Juneau, Ak 99811

Dear Representative Furnace:

It has come to our attention that the House Labor and Management
Committee vill be holding a public hearing next Monday on House

Bill 304 which deals with wage rates for publicly funded construction
projects. We are not on the teleconference network, and so will

not be able to testify at that time. However, we are interested

in the bill, and wish to indicate support for it.

li AS 36.05 as presently written is a problem for us. We usually
administer directly, relatively small projects, but they are
over the $2,000 now exempted by statute. These projects are not
usually of the scope to be attractive to outside bidders, because
they are under $100,000 in value. When the cost of the project
goes over that amount it goes ouo to bid and an outside contractor
builds the project. The contractor brings his own crew with him so
that he can get the job done in the shortest possible time and at

i the lowest possible cost to him. This takes the local Ilabor force
out of the running for the construction jobs. As you well know,
unemployment in rural Alaska is very high, and employment on these
projects would help to alleviate the problem.

S The money that is made on the projects, through the ordering of
materials and wages paid, goes out of the communtiy which generated
it, except for the money paid locally for crew room and board.
Sometimes the contractors bring in trailers for the crew, and the
community does not even get that income.

U We bring this up because the argument is often made that capital
improvement projects in rural areas stimulate the local employment
picture.
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Representative Furnace
April 28,1983

On projects between $2,000 and $100,000 which we carry out ourselves,
AS 36.05 requirements often make it necessary for us to scale back
the scope of the project because of the high costs. These projects
are construction of relatively small, under 1000 square foot,
buildings, or renovation of existing facilities.. There is no local
lumber yard so freight costs have to be added to all materials costs.

We have a city salary schedule which was adopted by the City Council.
This schedule is considerably lower than the little Davis-Bacon wage
scale, but reflects what the leaders of the community.feel is adequate
compensation for work done, and is commensurate with what people can
earn working for fish processors, the only other possible employer.

When we have to add freight costs for materials and Davis-Bacon wage
provisions to the cost of a project, we find that we have toreduce
the number of people we can hire, and cut back inas many other ways
as we can think of, to stay within our budget.

Local people are often willing to work for less than Davis-Bacon

for several reasons. It beats not working at all, and they are
willing to make a contribution to the community welfare in reduced
compensation, but they do not feel they can volunteer outright. They
also know that the city is able to spread the money available for
wages more widely through the community. Helping each otherout Iis
still important to the people of Akutan.

We used to think that Davis-Bacon and the little Davis-Bacon Acts
would be helpful to us, but as projects have beun carried out under
these acts, costs of projects have escalated and village people, once
again, ahve been left out of the process.

We support.passage of HB 304. We appreciate your consideration of
these views on the 1issue.

cc: Mayor Jacob Stepetin
Representative Adelheid Herrmann
Senator Bob Mulcahy
Members of the House Labor and Management Committee



BRISTOL BAY AREA HEALTH CORPORATION

P.O. Box 10235
DILLINGHAM, ALASKA 99576

PHONE: (907) 842~5201

April 28, 1983

Representative Adelheid Herrmann
Pouch V

House of Representatives

Juneau, AK 99811

Deaf" Representative Herrmann:

Bristol Bay Area Health Corporation in the steps of Bristol Bay Native
Association supports the passage of HB 304 as it relates to Title 36,
Public Contracts, Laborers =and Mechanics "rates of pay.

Thank you

Sincerely,

Robert J. Clark
Executive Director

RJC:ksm



"HISTORICAL OVERVIEW OF THE DAVIS-BACON AND RELATED ACTS"

The Davis-Bacon Act is one of the oldest American labor laws and
was the first federal law enacted to regulate the wages of non-govornnent
workers. Like most early federal labor laws, the Act was preceded by various
State statutes. Kansas, for examole, had enacted the first prevailing wage
law for state construction projects in 1898, Federal congressional hearings
were held as early as 1398 although legislation did not result until 1931
Today, all but 10 states have enacted prevailing wage laws governing
state construction project:.

The principal impetus for government regulation of wages for workers
employed on public construction projects was the economic and social conditions
of the 1930's. OQuring the Depression, the national conscience was aroused hy
the effect of widespread unemployment on the wages of workers. While the
competition for limited markets forced employers to cut labor costs, the scar-
city of work created an oversupply of labor that resulted in low wage rates.
The absence of job opportunities further increased public reliance upon federal
construction as a source cf employment at a time when the federal government
was required to award its contracts to the lowest bidder. This requirement
prevented federal contracting agencies from dictating that successful bidders
pay their employees wages conparable to those paid for similar labor in private
industry in the same area as the government projects under construction. Some
successful bidders took advantage )f this situation by "selfishly importing]
labor from distant localities and...exploi t[i ng] this labor at wages far
below local wage rates.” Local workmen were unable to compote with migratory
laborers, and qualified local contractors found it impossible to compete witn
outside contractors who based their estimates for labor costs upon the low
wages paid to imported laborers.

The Davis-Qacon Act, enacted on Hard) 3, 1931, was designed to

curtail such unscrupulous practices among government contractors during a
decade in which public works were on an upswing and economists and politicians
were particularly wary of depressed labor markets. The Act was also designed
to prohibit wage di fferentials from becoming a major competitive advantage

in bidding on government construction contracts, thereby insuring that the
economic power of government as an employer would not contribute to a further
depression of local markets. To accomplish these goals, the federal Act re-
quired government contractors to pay their "laborers and mechanics" t<e pre-
vailing private industry wage rates.

The compulsory nature of tne Act's prevailing wage rate provision
was emphasized throughout the 1931 congressional debates in Davis-Bacon
Legislation. Because the Act mandated that under all covered contracts the
contractor pay the prevailing wage rate, the only variable was the exact rate
to he paid. In the event of a dispute concerning the applicable wage rate,
the government contracting officer was to attempt to adjust the rate in accor-
dance with the character of the work performed and the locality in which it
was performed. If the contracting officer could not resolve the dispute, the
matter was then to be referred to the Secretary of Labor for a conclusive
detennination.



In the 50 Y€arsS since the enactment of the federal Oavis-iiacon
Act, a series of executive orders and congressional amendments have qonerally
Broadened its scope and strengtlienod its impact. Additionally, more than RO
other federal laws relating to prevailing wages have been passed during this
period, covering a wide range of federal projects and activities. The amend-
ments to the Davisfiacon Act as well as the vari-aty of federal legislation re-
quiring prevailing v/ages to he paid serve to indicate the continuing concern
of Congress to preserve prevailing wage standards for government contract
work.

In Alaska, legislation requiring the yment of prevailing wages on
public construction work lias also been in effect since 1931. The original
Alaska Dravailing wage laws were passed by the territorial legislature on an
emergency basi s, presuinab'y in direct response to the passage of the federal
Davis-3acon Act by the U.S. Congress two months earlier. Tho Alaska version
V=s introduced as Senate Ili [l 59 by Senator Lomen of Home and was swiftly
enacted into law effective April 29, 1931 (SLA 1931, ch. 59). Unfortunately
cher? appears to be no written record or any legislative debate or committee
hearings on the proposed Alaska legislation. The prevailing wage provisions
were later included in the 1933 and 19-19 compilations of Alaska law and, upon
statehood, were carried over into state law and are now codified at
AS 35.05.010-.110. In the years since the enactment of the original pre-
vailing wage laws in Alaska there Inve boon periodic amendments which further
define the scope of the Little Davi .-Bacon Act and establish enforcement pro-
cedures, largely in response to similar changes in federal law.

In addition to the legislative history, both federal and Alaska
courts have had occasion to interpret the basic purposes and policies under-
lying prevailing wage legislation. In a leading federal case, the U.S. Supreme
Court recognized the important wage protection purpose of the Davis-Bacon Act:
"The language of the Act and its legislative histury plainly show that it was
not enacted to benefit contractors , hut rather to protect their employees froi
substandard earnings by fixing a floor under wages on Government projects.”
9.5. v. flinghamton Construction Co., 31/ U.S. (71, 1/7 (1953). The Alaska
Supreme Court has quoted this language in at least two separate cases involving
Alaska's Little Davis-Bacon Act, noting that the Alaska statutory scheme is
closely patterned after the federal Act. City and Borough of Sitka v. Con-
struction and General Laborers Local 912, 511 ['.2d 227, 231-33 (Alaska 193277
fowler v. City of Anchorage-, 533" I}.2d 317, 3.21-22 (Alaska 1973). In review-
ing the policies underlying the Little Davis Bacon Act, the Alaska Supreme
Court has further stated: "The fundamental purpose of Little Davis-Bacon is
to assure that “mjoln”ees™ engaged in public construction receive at least the
prevailing wage. The focus of the Act, quite clearly, is to the benefit of
th- eoplovees , not tile_contract ing TTrTnaoais.” _uty and ifTInTgJWTTHTT
supra”, at 6T <§ wmmifnoTi7MM{ PSRN PRI s TTI L "STOTTTTITTrTorT the
federdl and state prevn'H nig"waje laws nave as thuir' pFimary 'THTCTTVETT "

protection ol local worke-s on eovernment projectd "J'7"iTTH)"I'TTH 21
mint nji.rTTTA n g'2c.oMaik?TTT V'rjivA VITTHIUTVETIw T " T w LTTT" P71l
tlie legi slat: vo hislo ry and )u.iiciiil Inllie rpre ratT@DTTI0iTovTTO"TO

wag? legislation strongly suggest that tliis primary objective is as fundamental
end vital today as it was in 1931 when the log. slat ion was first enacted.

=1L-11
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Opponents of prevailing wage laws like to claim that their calls for repeal are partial—
ly motivated by a desire to help minorities, but leaders of women 3 and minority
organizations feel very differently about this issue:

. For years we have had to contend with the situation inwhich a Navajo carpenter
working side by side with a non-Navajo carpenter received substantially less wages
for the same work. Davis-Bacon prevents that from happening on federally-funded
projects.””

The Navajo Nation
(Statement of Tribal
Chairman Peter MacDonald)

“Women are beginning to gain entry into the construction trades in ever increasing
numbers. Many of these women are now the principal breadwinners in their families.
As women learn the skils which in the past have entitled men to decent wages, it

would be inexcusable if legislation such as the Davis-Bacon Act was weakened.””
Mildred Jeffrey

National Women 3 Political
Caucus

"Whereas the Davis-Bacon Act protects construction workers from exploitation by re—
quiring that prevailing wages be paid to employees working on federally financed
construction projects; and

Whereas, through the efforts of the NAACP, the labor movement and other in—
terested parties, blacks are at long last gaining employment in the construction
trades; ...

Be it resolved that the NAACP goes on record against any effort to repeal the Act

and deny workers in the construction industry a fair wage.””
National Association for the

Advancement of Colored People
(Resolution of 70th Annual
Convention)

"We understand that a bill has been introduced to repeal the Davis-Bacon Act. As a

member of a community that has long suffered the injustices and inequities of low

wages ... we urge you and appeal to you that you may work to defeat this attempt.””
Mexican-American Unity Council

-095



FICTION: Repeal ofDavis-
Bacon will save taxpayers

money .

FACT: A major reason for
passage of the Davis-Bacon
Act was to save taxpayers
from the huge waste of funds
caused by contractors who
made low bids in the expecta—
tion that they could manipu—
late wages. These contractors
were doing such shoddy work,
and so many of them were
failing to fulfill contract
terms, that federal agencies
had to go to a great deal of
extra expense to finish the
jobs.

FICTION: Da As-Bcicon
forces construction costs up
by setting prevailing wages

at top union rates.

FACT: About half the time,

the U.S. Department of Labor

sets prevailing wage rates at

non-union levels. Moreover, a

1978 study by the Massachu—

setts Institute of Technology

and the National Association

of Homebuilders points out

that higher wages result in
higher productivity rates.



FICTION: Application of
prevailing wage rates under

Davis-Bacon 1is inflationary.

FACT: The President3
Council on Wage and Price
Stability found, in a recent
study, that the Labor Depart—
ment 3wage determinations
are usually a little below the
collectively bargained wage
rates in the area. Government
figures show that, for several
years, construction industry
productivity has been rising
faster than all-industry produc—
tivity while construction in—
dustry wage increases have
been lower than, all-industry
wage increases.

#003

FICTION:

rates under Davis-Bacon re—

Use of union wage

tards the entry of minorities

into construction trades.

FACT: Union-sponsored ap—
prentice programs included
more than twice as many
minority participants as non—
union programs. Moreover,
the union-busters want to
undercut construction wage
standards at the very time that
minority members are begin—
ning to enter the skilled con—
struction trades in increasing
numbers.

FICTION:

record-keeping requirements

Davis-Bacon

add to the cost ofpublic
works.

FACT: Records required by
contractors on Davis-Bacon
projects are almost all things
that a contractor would do
anyway. Keeping payroll rec—
ords, for instance, isa normal
good business practice.

FICTION:
Labor sets artificially high

The Department of

wage rates on Davis-Bacon
projects, using high union
rates inplaces where most
construction isdone by non —

union labor.

FACT: Wage rates are set by
reference to those paid on
similar projects in the geo —
graphic area

concerned.

About half

the time,

non-union

rates
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BuiLDinG anD consTrucnon TraDes DeparTMem ;aFL-cio

One of the most common arguments
used against the Davis-Bacon Act is
that -this law unnecessarily inflates
the costs of federal construction. Ac-
cording to some critics, this happens
because the wage rates required un-
der Davis-Bacon tend to be set too
high. Other critics claim that any
sort of prevailing wage requirement
will automatically have an inflationary
effect. Neither of these arguments
have much basis in logic or fact.

Davis-Bacon Wage Rates:
Not Automatically
the Union Rate

Contrary to the «>yths spread by Its
opponents, the Davis-Bacon Act does
not compel government contractors
to pay artificially tigh wage rates.
Rather, all the law requires is that
workers on federal projects be paid
no less than whatever wage rate is
already prevailing in their locality.

Critics of Davis-Bacon like to claim
that the law blindly imposes union
wage scales on all federal construc-
tion. This is simply not true. Davis-

Bacon requires payment of union
wage rates only in highly unionized
areas, where these are the wages
which actually prevail. In areas where
open shop construction predomi-

“THe
Davis-Bacon

~acT isnoT
INFLanonarY”

nates, the Davis-Bacon rates will be
based on the wage rates paid by non-
union employers.

In fact, Davis-Bacon wage rates are
set at union scale in less than half of
the counties covered. As of March
1981, Davis-P~con wage determina-
tions for the tesidential construction

sector were based on union wage
rates in only 14% of the counties
covered. For the more heavily union-
ized commercial building sector, the
Davis-Bacon determinations reflected
union rates in 55% of the counties
covered. For heavy construction and
highway construction, the corre-
sponding figures were 50% and 47%,
respectively.1

Further evidence that Davis-Bacon
wage determinations tend to reflect
actual prevailing wages is provided
in a study sponsored by the Presi-
dent's Council on Wage and Price
Stability. The authors of this study
compared the Davis-Bacon rates set
by the Labor Department in 19 large
cities with the average wage rates
found in a special survey of the con-



struction industry conducted by the
Bureau of Labor Statistics. The re-
sults confirmed that the wage rates
set under Davis-Bacon are generally
quite close to actual prevailing wages.
For commercial building, the Davis-
Bacon rates were found to be 2.7%
be/ov/ the actual averages, and for
residential construction the Davis-
Bacon rates were onlv 3.1% above
average.2

In short, the Davis-Bacon Act does
not impose union wage rates on con-
struction employers in nonunion
areas, nor does it force federal con-
tractors to pay excessive wages to
their construction workers.

Substandard Wages Are
Not a Good Means
of Saving Money

A second set of criticisms bypasses
the issue of th3 accuracy of Davis-
Bacon wage determinations and con-
tends that pre/ailing wage laws are
by their very nature inflationary. The
general :den is that workers can
sometimes be found who are willing
to take a job for less 'han the locally
prevailing wage. By preventing the
use of this cut-rate labor, the Davis-
Bacon Act is he'd to create unneces-
sarily high costs.

This argument is completely falla-
cious, in that it ignores important dif-
ferences in skills and productivity.
Well trained and highly skilied con-
struction workers are not often willing
to work for substandard wage rates.

The workers who can be recruited to
work below the prevailing wage are
likely to be less skilled and less ex-
perienced. In many cases, these will
be people with no forma! construc-
tion training and only a very casual
attachment to the industry.

It seems clear that qualified, well
trained workers will be able to com-
plete a project much more quickly
than workers with little construction
experience. There’s no advantage in
employing someone at a few dollars
an hour less if they take twice as long
to finish the job.

It's not just a matter of productivity.
Skilled, experienced workers are
much more likely to do a high quality
job. Using poorly trained personnel
hired "off the street” can lead to all
sorts of quality problems. While there
might be some initial savings as a
result of paying below the prevailing
wage rate, these savings could be
quickly wiped out by the need for
costly repairs ana maintenance.

Department of H’ID Study

Shows No Link Between
High Wages and High

Construction Costs

Because .A these important differ-
ence ;n s'dlis and productivity, the
only valid way or examining the rela-
tionship between Davis-Bacon and
inflation is by looking not at wage
rates alone, but rather at the total
costs of projects built under the law's
requirements.

The only study of this sort presently
in existence was conducted by the

Department of Housing and Urban
Development in an effort to identify
the factors leading to high costs on
HUD-financed housing built on Indian
reservations. One possibility that the
authors considered was that Davis-
Bacon prevailing wage requirements
might be leading to excess costs.

.However, their research indicated that

this was not the case:

“A comparison of average wage
rates with average dwelling con-
struction costs shows no correla-
tion between high wages and high
construction costs. Of the five In-
dian Housing Authorities with the
highest average wage rates

only one had average dwelling con-
struction costs which exceeded the
median.” 3

Davis-Bacon Suspension
Did Not Lead to
Significant Savings

The Davis-Bacon Act was suspend-
ed for a brief period in 1971 by ex-
ecutive order of President Nixon. Ac-
cording to the claims made by op-
ponents of this law, removal of pre-
vailing wage requirements should
have immediately led to a sharp re-
duction in costs on federal construc-
tion contracts negotiated during the
suspension.

In reality, no such reduction oc-
curred. Data are available for 1,263
projects which were bid under pre-
vailing wage requirements and then
re-bid during the suspension. On av-
erage, the second bid was lower than
the first by only six tenths of one
percent*

Even this negligible amount cannot
be assumed to represent savings re-
sulting from removal of prevailing
wage requirements. Rather, some
price decline should be evpected
when a project is re-bid. The rebid-
ding process allows each competitor
to learn the amount of the bids sub-
mitted by other contractors. In cases
where a contractor discovers that he
lost the job by a relatively small
amount, that contractor will have an
incentive to lower his bid the next
time around. In fact, further studies
indicate that the cost reductions un-
der the suspension were concentrated
among contracts where the winning
bid and the next lowest bid differed
by less than 20%.5

In summary, all the available evi-
dence indicates that prevailing wage
protection does not lead to excess
costs on government construction
projects. On the contrary, paying the
prevailing wage helps ensure that
skilled and experienced construction
workers will be hired, and thus pro-
motes efficient, top quality work on
government jobs.

“THe Gao's repon
on Davis-Bacon: so FLaweo

as to Be MeanmGLess”

Many of the statistical claims about
the allegedly inflationary impact of
the Davis-Bacon Act are based on a
1979 report by the General Account-
ing Office (GAO) entitled “The Davis-
Bacon Act Should Be Repealed.” This
report is so flawed in its facts and
methods as to render its conclusions
meaningless.

The GAO's basic contention is that
the Department of Labor (DOL) some-
times sets the wage rates required
under the Davis-Bacon Ac: at a level
higher than the actual prevailing wage
rate, thereby leading to excess costs
on federal construction projects. The
evidence for this allegation comes
from a series of GAO wage surveys
designed to check the accuracy of
the DOL figures. Any difference be-
tween the DOL wage determination
and the GAO survey results was taken
as proof that the Labor Department
had made an error in setting Davis-
Bacon wage rates.

In fact, the validity of this ‘“‘check’
is very dubious. There are many rea-
sons othei than Labor Department er-
ror which can explain the differences
between the DOL figures and the
GAO figures. For eomple, the survey
methodology used by the GAO in-
vestigators differed in important re-
spects from that used by the Labor
Department; the GAO personnel were
inexperienced in conducting wage
surveys; and the GAO admitted diffi-
culties in securing the cooperation of
construction employers in providing
wage data. Further, in some cases,
the GAO drew conclusions about pre-
vailing wage rates for particular crafts
based on wage data for only one or
two workers, hardly an adequate ba-
sis for sweeping conclusions about
widespread DOL error.

The GAO study used a sample of
only 30 wage determinations, repre-
senting about two tenths of one per-
cent of the more than 15,000 Davis-



Bacon wage determinations issued by
the Labor Department in a typical
year. In 18 of the 39 cases, the GAO
concluded that the Labor Department
wage determinations were too low
rather than too high. These cases
were discarded in drawing the re-
port's conclusions, since the GAO
was only interested in cases where
the Davis-Bacon Act could be ac-
cused of driving up costs. The 12 re-
maining wage determinations (in
which the GAO wage estimates were
lower than the Labor Department fig-
ures) became the primary basis for
the GAO’s conclusions that Labor De-
partment errors in setting Davis-Ba-
con wage rates could be costing the
government hundreds of millions of
dollars every year.

Such scanty evidence would be
very weak support for any sort of
conclusion and provides no basis
whatsoever for the GAO’s sweeping
contention that the Davis-Bacon Act
should be repealed.

1. Data supplied by the U.S. Department
of Labor, Employment Standards Ad-
ministration.

2. Robert Goldfarb and John Morrall,
An Analysis ol Certain Aspocts olthe
Administration ol the Davis-Bacon
Act, a report issued by the Council
on Wage and Price Stability, May
1976, p. 9.

3. U.S. Department of Housing and Ur-
ban Development, Region [X, Ollice
of Program Planning and Evaluation,
Evaluation ol the High Cost ol Indian
Housing, June 1979, p. 26.

4. Armand J. Tnioblot, Jr., Tho Davis-
Bacon Act, Labor Relations and Pub-
lic Policy Series, Report No. 10 (Phil-
adelphia: University of Pennsylvania
Press, 1975), p. 93.

5. John P. Gould and Gecge Bittlinp-
mayer, Tho Economics of tho Davis-
Bacon Act: An Analysis ol Prevailing
Wago Laws (Washington, D.C.: Amer-
ican Enterprise Institute for Public
Policy Research, 1980), p. 58.
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What does the Davis-Bacon Act
do? It requires that workers on fed-
erally funded construction projects
be paid no less than the wage rate
prevailing in their local community
for similar work.

This law was first proposed in Con-
gress in 1927, and was enacted in
1931. It was designed to remedy prob-
lems which were occurring on gov-
ernment public works projects. Con-
tracts were being won by fly-by-night
construction companies who reaped
large profits by paying very low wag-
es to their employees in exchange for
long hours of work. Many of these
contractors came from outside the
communities where the federal proj-
ects were being built, and sometimes
brought in their own crews. These un-
scrupulous builders not only under-
cut the labor standards of the com-
munities they operated in; all too
often they also left tho taxpayers sad-
dled with a poorly constructed proj-
ect.

Why a Prevailing Wage
Law for Government
Construction?

Wage-cutting practices, and tho
problems which result, are especially
likely to occur on construction jobs
because of the unique characteristics
of the construction industry. Con-

struction requires relatively little fixed
capital, and the needed equipment
can usually he leased rather than
bought. Consequently, it is fairly easy
to go into business as a contractor,
and construction firms are constantly

‘Fairt0
worKers,
comracTlors

Taxpayers”

being formed and dissolved. Tho turn-
over in firms is matched by the turn-
over in employoes. Gonerally, work-
ers are hired only for the duration of
a particular job, and move on to a
now employer when tho work is fin-
ished. Construction employment is
also very unsteady. Last year, the
unemployment rate in construction

averaged 14.2%, roughly double that
in the economy as a whole. All of this
makes it very easy for a fly-by-night
operator to go into the construction
business, pick up some semi-skilled
or unskilled workers at rock bottom
wages, and make a quick profit.
The government is particularly vul-
nerable to this kind of operation be-
cause of the nature of the government
contracting proces. A private firm can
control who it deals with, and can
avoid these fast buck artists entirely
and deal only with reputable busi-
nesses. The government, on tho other
hand, is required by law to award a
contract to the lowest bidder (unless
there is a compelling case that the
firm is unqualified— something which
is very hard to establish before the
work is started). An unscrupulous
contractor can easily cut costs on
wages, cut corners on materials, and
thereby win itself a government con-
tract. The reputable business, com-
mitted to paying wage rates sufficient
to attract and hold skilled, experi-
enced construction workers, cannot
hope to compete with these tactics.



Prevailing Wages:
Fair to Workers,
Contractors and Taxpayers

There are several reasons why the
government has an interest in pre-
venting these sorts of practices
through prevailing wage requirements
and other measures. First, this is a
matter of basic fairness to the work-
ers involved. The government should
set a good example for others, and
should avoid being a party to situa-
tions where the labor standards of the
local community are being eroded.

Further, prevailing wage require-
ments provide important protections
to reputable contractors by providing
them with a fair chance to compete
for government projects, instead of
losing this work to disreputable com-
petitors who underbid them by paying
substandard wages. With a floor es-
tablished under wage rates, contrac-
tors are forced to compete for public
projects on the basis of their skills
and efficiency, not on the basis of the
low wages they pay.

Finally, the Davis-Bacon Act pro-
tects the government and taxpayers.
Skilled and experienced construction
workers are not generally willing to
work for substandard wages. The con-
tractor who tries to win government
work by drastic red is in wages
will hire the lowe »id people he
can find, who are almost certain to
be those with the least training and
experience in the industry. The likely
consequences of this will be a gen-
erally shoddy construct .-1 job, extra |
costs and waste when faulty work |
must be done over, and higher ex-1
penses for maintenance and repairs!
over the life of the project. Of course, |
by the time the government finds all |
the problems with its new building,
the contractor is likely to be long
gone— off to another area to try this
tactic again, or out of business to re-
appear later under another name.

These are the basic reasons which
led Congress to pass the Davis-Bacon
Act fifty years ago. The legislatures
of 39 states reached the same conclu-
sions on their own, and responded by
enacting “little Davis-Bacon Acts”
covering state-funded construction.

Over the past fifty years, condi-
tions have improved greatly in the
construction industry, partially as a
result of the Davis-Bacon Act and
other labor laws. However, the basic
forces remr.in unchanged which allow
unscrupulous contractors to win fed-
eral contracts by paying substandard
wages. As a result, the Davis-Bacon
Act continues to play an important
role in preventing serious abuses on
government construction work, and
deserves to be preserved and
strengthened.

‘cormnuinG aBuses In
consTrucnon show THe

conTinuinG neeD For

Numerous violations of the Davis-
Bacon Act are detected every year by
federal agencies. For example, in a
two-year period, one single agency—
the U.S. Department of Housing and
Urban DEVelOr nent— instituted labor
standards enforcement actions which
led to more than $5 million in back
wages being restored to more than
11,000 workers on federal projects.

These violations cover the whole
range of possible wrongdoing— pay-
ment of substandard wages, failure
to make proper payments for health
insurance and other benefits, forcing
workers to "kick back"™ a portion of
their wages as a condition for contin-
ued employment, phoney use of
"trainee" classifications to exploit
young workers seeking to learn con-
struction skills, and so on. Often,
these labor standards problems are
associated with other sorts of prob-

Javis-Bacon”

lems involving shoddy work and poor
contractor performance. If the legal
protections provided by the Davis-
Bacon Act were to be removed, these
types of abuses would be expected
to become much more common.

Here are two recent examples which
demonstrate the problems which un-
scrupulous contractors cause when
they seek to make a fast buck by
slashing wage rates. Both of these
accounts come from investigative re-
ports aired on “Arizona Weekly," a
public affairs program broadcast by
television station KAET in Phoenix,
Arizona.

The first of these stories involves
a $5 million federal housing project
on the San Carlos Indian Reservation
in Arizona, a project where the con-
tractor, Mendoza Drywall, relied on
low-wage labor supp'ied by illegal
aliens, among others:
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REPORTER: . . we also found
blatant violations of federally man-
dated wage rates. Who were the
victims? The illegal aliens. The
ones who jouldn’t speak up and go
to the authorities, who had very
few options as they lived and
worked each day on the project.
They were young men like Pedro.

"How much is he getting?"
ANSWER: "$1.50 an hour.”

REPORTER: " ... he wasn’t the onl>
one who was shortchanged. Other
illegal aliens were paid just half
the amount federal regulations re-
quired. The aliens were cheap la-
bor, and that meant high profits
for someone else.

"We soon discovered that Pedro
didn't live like a citizen. He lived
in this unfinished home on the proj-
ect, where for some time there was
no water, no heat, not even basic
facilities. There were more than
ten workers living in this house at
one time. At least eight of them,
their job foreman told us, were
illegal aliens. The others were Na-
vajo Indians. They slept on the
tloor on old matresses and they

BUILDING AND
CONSTRUCTION TRADES
DEPARTMENT, AFL-CIO

cooked on camp stoves. But mostly
they just worked on the project..

A second case involved Copper
State Builders, a contractor working
on several government projects, who
was also found to have violated the
Davis-Bacon Act by paying workers
well below the prevailing wage. As is
often the case with firms using cut-
rate labor, there seemed to be seri-
ous problems with the company's re-
liability and the quality of its work.
Among other things, Station KAET’s
investigation disclosed that this firm
had obtained its electricai contrac-
tor's license tnrough forgery:

REPORTER: "Arizona Weekly has
learned that the Registrar of Con-
tractors is in\ estigating ail of the
company’s licenses because of this
forgery (shewn on camera). It ap-
pears on Copper State’s electrical
license. ... In effect, the company
said it was qualified to do electrical
work when in reality no one in the
firm was approved by the state to
do it.

"Copper State Builders has never
been reluctant to seek federal jobs
though. The firm bid successfully
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on a project to improve federal
housing on the west side of Phoe-
nix. This contract was worth more
than $185,000. The Executive Di-
rector of the Maricopa County
Housing Authority, John Hollar, the
man who administered the federal
project, describes it as the worst
job he's ever experienced. .
Hollar says the biggest problem
was that the work was never done
right the first time. It had to be
done over and over again. And
each time it was redone, the proj-
ect's inspectors and architect had
to go back out and recheck the
work. That cost taxpayer money.
How much? Hollar says he doesn’t
know, but the taxpayers were foot-
ing the bill for the company’s mis-
takes."

Continuing violations of the Davis-
Bacon Act such as these serve as a
reminder of the potential for serious
abuse which still exists in construc-
tion. If the legal deterrents provided
by Davis-Bacon were eliminated, it is
safe to assume that these abuses
would become more widespread, to
the detriment of workers, fair con-
tractors and taxpayers.
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BILL ANALYSIS

RE: HB 304
SPONSOR: Representative Herrmann
Program Effects of the Bill

This bill would exempt communities with a population of >000 or less
from the provisions of AS. 36.

Comments

It is the position of this Department that the provisions of AS. 36
currently discourage local hire in rural communities

The requirement that prevailing wages be paid discourages "on the
job training” of local labor and encourages importation of outside
labor.

If this bill were to pass we feel it would, at least, remove one
road block in the path of increasing local employment through state
construction grants.

Mark Lewis, Commissioner
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