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Analysis of SSMR"258

The incorporation of this expanded credit in effect would reduce
state taxes as a deductible item at the federal level and thus
increase the federal tax take at the expense of Alaska.

The bill is also discriminatory in that it applies only to specified
geographical regions within the state.

The impact of this bill 1is negative to the state in terms of lost
evenues. The quantitative impact cannot be assessed due to carry
forward and carry backward provisions which vary from one existing
operation to another. If the bill 1is intended for new facilities,
the effect cannot be assessed until they are completed and in
operation.
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SPECIAL INVESTMENT TAX CREDIT LEGISLATION

As projections of declining revenue loom in Alaska“"s
near futurek we must begin to diversify our economy so that
both state government and local economies are not so heavily
dependent on oil derived revenues. | have introduced
legislation which would accomplish this goal by establishing
a special investment tax credit. Such a credit would apply
for investments to develop gas processing facilities South of
the Arctic Circle and to investments for exploration,
development and mining of minerals other than oil and gas
throughout Alaska. A major priority of both myself and the
House Majority 1is diversification of our economy. |1 believe
enactment of this legislation would go a long way towards
achieving that goal

Currently state law limits the amount of investment tax
credit (ITC) which 1is allowed to corporations 1in computing
their Alaska 1income taxes to 18% of the amount of investment |,
tax credit which 1is allowed for federal 1income tax purposes.
So while the Federal 1TC 1is 10%, the Alaska investment tax
credit is only 1.8%. Current law also limits the ITC which s
allowed 1in computing Alaska income taxes to the first $20
million of qualified investment out into use 1in the state for_
each taxable year. That limitation would be removed by this
bill

The Alaska tax credit would only apply to investments
which also qualify for the federal credit. This is primarily
personal proprty such as trucks, machinery anct manufacturing

equipment.



It would not include roads, buildings, mine sites and such ]
things as feasibility studies. Using the $1 billion Quartz
Hill mine project for example, a very limited amount of that
development would qualify for the tax credit. But enough of
an incentive would be created to attract industry to Alaska
that currently 1is lacking.

The promotion of exploration, development and mining of
minerals and other natural deposits in the state will
encourage development of Alaska®s non oil and gas mineral
resources. This legislation would also accelerate the
diversification of the state®"s economy and employment base.

One new addition to this legislation, not included 1in
the version which passed the House last session, 1is inclusion
of gas processing facilities South of the Arctic Circle.
There are areas in Alaska where established infrastructure,
access to ice free ports and substantial amounts of
uncommitted reserves of natural gas combine to provide great
potential for gas procejssing development and export activity.
The development of these gas processing facilities will
promote full and stable employment and minimize adverse
population and environmental impacts.

I expect the 1impact on state revenues upon enactment of
this legislation would be minimal. While 1initially there
would be be a slight loss of revenue, the long range goal to
promote invt stment and development would increase non
petroleum related revenue 1in future years. The 1investment tax
credit is a temporary tax reduction directly tied to
profitable investment that will produce 1increased revenues 1in
the future. Additionally, investments 1in targeted industries
may substantially expand local governments sales and property
tax bases. |If the Prudhoe bay curve 1is accurate, and oil
revenues begin to decline in the late 1980°"s, it is our
responsibility to plan to offset that decline. I am
confident it will have the support of the administration,
which has stated a desire to reach this goal as well.
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LEGISLATIVE AFFAIRS AGENCY

M EMORANDUWM March 23, 1983
SUBJECT: Special investment tax credit
(HB 258)
TO: Representative Joe L. Hayes
FROM: Richard C. Folta Qf _)

Legislative Counsel

You have requested a sectional analysis of HB 258, relating
to special investment tax credits.

Section 1 of the bill modifying the special investment tax
credit for state corporate income taxes, sets out the state
legislature®s purpose, which 1is identical to the congres—
sional purpose, 1in providing for an additional allowance for
tax credits for certain property. The thrust of the invest—
ment credit is to stimulate the economy through encourage —
ment of investment 1in productive resources, which tend to
wear out at quicker rates than those which have been recog-—
nized by depreciation previously allowed by the Internal
Revenue Service. In the Alaska case, these special
properties which the sponsor wishes to give additional
credits, are stated to be gas processing facilities and
mineral extraction systems established south of the arctic
circle in the State of Alaska.

Section 2 of the bill provides that the 18 percent invest—
ment credit limit cn state corporation income tax will not
be applicable for the gas processing facilities and mineral
extraction systems established south of arctic circle.

Section 3 of the bill provides for a 100 percent investment
credit instead of the previous 18 percent for gas processing
facilities and mineral extraction systems. Subsections ()
and (k) also provide that the 20 million dollar investment
credit allowed will not be in addition to that under

sec. (b). There is also a provision that the credits will
not apply on leased property - they have to be purchased
properties.



Representative ooe L. Hayes
Page 2
March 23, 1983

Sections 4 and 5 provide that the tax years for credit con—
siderations under this bill begin January 1, 1984, and this
act will be in effect immediately upon passage.

RCF:1jb
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House Labor and Commerce Comm ittee
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Friday, April 8

HB 26  An Act. est?blishin the . bu
Bapsmn 0an %ro’ﬁram in
eV elo ment Authority; and

HB 308 An Act relating to insurance

Indicates notice of first public hearing on a new hill.
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Introduced: 3/25/83
Referred: Labor & Commerce
and Finance

S UC-778&*/ 3 ¢« & *ts "& otscr25

IN THE HOUSE BY HAYES AND SZYMANSKI
SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 258
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act establishing a special investment tax credit;
and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA-
* Section 1. LEGISLATIVE FINDINGS AND INTENT. The legislature finds
and declares that
(1) there exist areas of the state south of the Arctic Circle in
which the factors of established population centers, established infra-
structure, access to ice-free ports, and substantial wuncommitted reserves
of natural gas combine to provide an optimum basis for gas processing
development: for an export market;

(2) development of gas processing facilities in the areas will
minimize adverse population and environmental impacts on the other areas of
the state;

(3) development of gas processing facilities in the areas will
promote full and stable employment, promote the creation of export markets
tor the natural energy resources of the state, and promote the Long-term
development of other natural resources in the state;

(4) it is in the statewide public interest, and 1is declared to
be a public purpose, to promote the prosperity and general welfare of all
citizens of the state by stimulating the development of gas processing
facilities in such areas;

(5) it is further in the statewide publicinterest, and is
declared to be a public puipose, to promote the exploration, drilling of

wells, development, and mining of minerals and other natural deposits

-1- SSHB 258



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

(other than oil and gas) in the state, to assist the state by diversifying
its economy, to make it lessdependent on oil and gas, /jrovide increased
employment opportunitiesand provide an incentive for investment in the
state; and
(6) the establishment of a special investment tax credit is
necessary in order to promote and accomplish the objectives listed in (1) -
(5) of this section.
* Sec. 2. AS 43.20.021(d) is amended to read:
(d) Where a credit allowed under the Internal Revenue Code 1is
also allowed in computing Alaska income tax,, it is limited to 18
percent for corporations of the amount of credit determined for fed-
eral income tax purposes which is attributable to Alaska. This limi-
tation shall not apply to the credits allowed by AS 43 .20.036 () arid
ihL.
* Sec. 3. AS 43.20.036 1is amend d by adding new subsections to read:
For purposes of calculating income tax payable undev this
chapter the taxpayer may apply as a credit against a tax liability 100
percent of the investment credit allowed a3 to federal taxes under
Internal Revenue Code Section 38 (26 U.S.C. 38 P.L. 87-834) on the
full amount of qualified invescment put into use south of the Arctic
Circle in the state for each taxable year for gas processing facili-
ties; for the purposes of tl.is paragraph, "gas processing facilities™
means plants and facilities for processing any product, other than
crude oil, of an oil or gas well, 1including but not limited to lique-
fied natural gas, methanol and urea processing plants and facilities,
excluding any pipelines from oil and gas wells to any plants and
facilities. The amount of credit allowed under this subsection sh”lI
not be subject to the limitations imposed by (b) of this section, but

any credit which is allowed under this subsection shall not also be

SSHB 258 -2-
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allowed under (b) of this section. No credit shall be allowed under

this subsection for any investment credit which 1is allowed as to

federal taxes for leased property by reason of section 168(f)(8) P.L.

97-34 of the Internal Revenue Code (26 U.S.C. 168(f)(8) P.L. 97-34).

*

1983.

*

(k) For purposes of calculating income tax payable under this
chapter the taxpayer may apply as a credit against a tax liability 100
percent of the investment credit allowed as to federal taxes under
Internal Revenue Code Section 38 (26 U.S.C. 38 P.L. 87-834) on the
full amount of qualified investment [put into use south of the Arctic
Circlejin the state for each taxable year for exploration, drilling of
wells, development, or mining of the natural deposits listed in Sec-
tion 613(b) of the Internal Revenue Code (26 U.S.C. 613(b))(P.L.
89-809 and P.L. 88-571); for the purpose of this subsection, "mining"
has the meaning given in Section 613(c)(2) of the Internal Revenue
Code (26 U.S.C. 613(c)(2) P.L. 85-866). The amount of credit allowed
under this subsection shall not be subject to the limitations Imposed
by (b) of this section, but any credit which 1is allowed wunder this
subsection shall not also be allowed wunder (b) of this section.
Credi,” shall not be allowed under this subsection for any investment
credit which is allowed an to federal taxes for leased property by
reason of Section 168(f)(8) of the Internal Revenue Code (26 U.S.C.
168 (F)(8) P.L. 97-34).

Sec. 4. This Act applies to tax years beginning after December 31,

Sec. 5. This Act takes effect immediately in accordance with AS 01.-

10.070(c).

-3- SSHB 258
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C IR I cook INLETREGION INC.

Inter - Office Memorandumnm

TO: Lance Anderson, Vice President, Finance/

FROM:  Steve Hillard, Vice President and General Counsel
Date; March 28, 1983

Subject:  CONSTITUTION
TA B

ALITY OF GEOGRAPHIC CLASSIFICATION IN INVESTMENT
X CREDIT BILL

You hag asked f i’i vrew of the constrtuéronalrt (? geogra(phrc djstinction
contajned i a}n lirl ra ed py CIRl and. introduce asa tate
Legislature. grs tion  wil g]rant certain Investment tax credits those
gas Rrocessors ocatd ? uth. of the Arctic Circle. The question pr sented 'é

ether th Xpe of classification, based on geography violates the Unite
States or A ask Constitutions.

ased upon a rev ew of pertinent federal and state authortres it is my view
Eronsnhuefloplrsopose Iegrslgtron oes not violate the Unrte Sates or )Q\Ias

|.  Federal Constitutional Issues

It s usefuI to note at the outset that ihere IS one significant constrtutronal
rovisjon which does pot ap(pea{ to app pro %ed tax credit

nrte States Constit Htron vides axes Ievre ongress sha
unifor throughoutt nited S aes U.S. Cons L tion 8. he
Unite tates Sup reme Court has ponsrstentl er70rete this  re urrement t

mean a% gr%(pl IfJ LSInl rmlL¥938KTnOV\llJtn)é]erV this |Onreer retafion, (]hst]r'r?ctoonss g\r’n\/gng

the states are impermissiol he ttes istrict Court for th
Drstrrgt of W yomrn% has recentl Held that e Cruae Oi Wrnéfal Profits Tax
O is_unconstitutional because it_exempts ol produced from north of

he Arctrc nce] asvnskr United States, 82-2 USTC Para g
J. The court noted ha Ihough ratrona justifications for _ the
exemrptron 0 exist, the exemption s apecrtrca y forpidden h}; e Constitution.
ort, the courh appeared 1o ho €0y ra[phrc dritr ctio nds are per se
unconstifytional, The United States Supreme Court recently has determined to
review this distinction.

In I| these recedent it would appear that if Congress were to enact the
sed bill, brII woud run a strc?h)rg lr)rsk of berngg herd uncpnstr utronal
ederaI unrormr rovrsron howeve to acts of

terms” applie
Congress not acts o e states, eneralh( |y has been hgld ?or example, that

ere 1S in |n e Untd ates _Constitutign whrch requires state
r]t%r g |Jc aeF . Southern 8oa %611 lﬁ ?15&1%

to

Thu g Dro ose (grs ation does not violate the unrormrty cIause 0
Unrted tates onstitutl

t

It s also p]ossrble to assert that the Iegrslatf]on vrolates th rgual Protectipn
%Iause 0 Olureent Amendment, [ be contende: other wor s
that the proposed legislation |mpermrssrby drscnmrna tes against gas processors



Marc %8Lan§§3 Anderson
Page 2

located north ?t the Arctrc Circle. The United. States Surnreme Court however

has consrstent held that where state "taxation is_concerned secral

[l E apart rom equal pro ecéron IS Im errIeH the  States have ar e ee

m classifications, and rawrnﬁ lines  which rn terr judgm nt ro uce

reasonabl systems o taxatjon,"Lefinhauser v, Lake Shore AuUto Parts, mo
State Board of Tax Comm'rs of Indiana v. Jackson, 283

521 F]1931R e approPrrate test to, De aprrlre to state taxation . schemes s

whet er t e state classif catron has a "rationa basrs or whether it s "palpably

arh |raey caPrrcrous n(ly state facts  reasonably "can be

concelved" o justity a classifi rca ron ourt will sustarn it.

lying the foregoin rrncr les 't roposed Ie sIatron it. appears that
thep%/ ?eme Courtl %%Idp hod the cfassr Ica |on g hot rnFt e context
taxation case, te

Ereme ourt has specl |caIIX d that the

Protectron Clause 're ates Q e uarﬁr betwee Rersos as_ such rather t

eween areas . Territorial _u ormrty |s ot a constitutional r gursrte
alsburg v. Maryland, 346 U.S. In the tax area, the urt h

upheld “a state tax whrc \m}ovrde different tax rates ase on tg
ravrtY f certain or Ich argua Iy drscrrmrna ted_between o Bro uce
Northern and Sout er thoursr na. r

v. Conwa

g h thr a e cIassrfrcatron ased on "g |ty was not
unrea onable. Alt ough not directly on point, sjnce the case not_ involve a
s ecrr geogra?hrc d

tinction, Conwa does confirm that the Court will appl
laxed Standard of review to state Ya ; h é [I &

xation schemes and that all areas o a
sta e need not have, an er?ual] tax ourden.
A number 0 Iower Courts

ave specifically adflressed stafe . tax classificati |ons

based neoPraEX These coyrts hﬁve held that drstrn?tr%ns ase
%eograf rca re not, In and of themselves vroIatrve 0 oureent

me evyv Prer346 Supp 877{E 1972); garhy
Jones, ugln 486 (5.D. Ala, 1973 (no ra ronal asrs for ferent tax
ates f t _counlies); Werssrnge . Boswell, u{Pp 015 (M.D.
Ala 1979) same) T ese courts ~ have explained at state must

gemonstrate ot wrshes t0 establrsh drtferent classes 0 gré)pertﬁ based
ical to Urban areas

Ifferent %eonra ocations, — e.g., rural areas as opp %
the classification 1S neither capricious nor arbrtrar
reasonable consideration of difference ‘or policy."

The ?uestron thus. remains whether the éus trcatron asserted for the eo?raphrc
classi rcatron in this case — to encourag the Ioca tion of a certﬁrn INAUSTy 'In a
ertarn P n of the State — is Sufficient to. sustain thr classificati n
Athou?h ave not found a case rrecty on oint, the Supr 'me Court

f ested that tax cIassrfrcatrons esr ne &r ate mcentwe for business to
ocdte within a state are permrss Ilre Stores of Qnio v. Bowers, 358
U.S. 52 {1959 the Court saéd hat a ax statute whrch 'encourages the
Iﬁcatr n withi e state of needed ang useful rndustrres bdy% exemptin h

ut rests upon some

? not also ot ers tro rts taxes 15 .not ar itrary and es not viola h
%ua rotectron Ca\use 0 Fourteer Amendment. e same ratrona
would a

ear uaI we roposed legislation here, since It is
desrgnedppo encour}agg Iogatroh/ fa busrnes? rnpa part rrgular part of the state.
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Memo to Lance Anderson
March 28, 1983

Page 3

11 Alaska Constitutional Issues

There are at least three Potentral ssges under he laska onstrtutron Frrs

the Iegrslatron might violate an Implieq requirement of %ua ity unrormrar
% tt taxes, E\econd the Ie%rs ation mlght viplat he[ Ev%ra Protection
Iause ound In he aska Cons titytion, Artrc ectron een
interpreted somewhat difterently from  the ual Protection ause f the

Fourteenth Amendment.  Third, the IPrsIatron might constitute IocaI of
special act" Rro | rted by. Article II,” Section 19 ﬁf the Alaska Consértutron Let
e address t rrsb two " 1SS es t 9ether sane gy ar% Interrela
It is necessar N wit f bac r?un e vast magorrty of state
ﬁonstrtutrons %dy ome. rovrsrons for "uniform or e ua ahxe ere r?
oOwWever, ro suc pr VIS in the Alaska Constitut %enera
appears to be that in the a sence 0T express provision rn he state onstrtutron
It s ?t essentral that séate tax statutes operate equall unrormg
enera axaré) Section. 21~ (di cussrn auh rrtre}}
oweve at Ieas one court has he ha the principle’ of unifor y axa 10
applies even in % sence o an exCo rcrt Fonst ifutl naI provision, %
commissioners o Srnkrn r Loulsville Ohio Valley Groc
Store C ﬁ F} %( there |s at e st some Poss bility
a court might rmpIy a unifor y requrrement In the Alaska Constitution,

This possibility is further complicated in the State of Alaska, AIthough the
Constitution  of the_State of AIa a_nowhere requrres state taxes to be rorm
Scron 9 of the Oganrc Act of Alaska, 48 U, S.C. ec 10 provr h]at
all taxes shoud b unrform upon te s(ame class Q rect? er
G el ey TS Ll R W
Alaska 1950, Fr)ver%e on oth [ groun o 18$ F thl? (9th (E)Pr 195?3 %
cour consi ere rr?]t pro erly tax vr? he uni rmrt?/
%urremen ranrc P 3/ tax evre tax . on all
P erties jn the state Y]rded that r Pe pr ertz/ ?3 ocated wthrn an
H rgorate crtY town 0 sc oo district, that ent hould assess an co ct
laintiff claimeq- the tax was unl awu srnce r?ropem{ would
taxed differentl %efen rn on where 1t was oca(f The "District Court
ag ree? reasonr t ¢ as ifications may not be based on geographical lines or
mere location of e property.

Thrs vrew was_ somew modr red In g successor case, Hess v. Mullapey, 102 F.
s 0" b W? a 1050) 6?rrmede a5 Fad B (o G T
ough he cour trma Iy upheld groperty acknowe%|
"un ues ﬂna ly, y%te atic " geographica ?crrm naHons In n ens
tﬁxa lon have been e voig." Te court oun owever, that "we assume
thaf the uniformity. clause of the nic Ac ures the _same_measure
uniformity or equalit whrc IS re h] cr % Protectron Clause  of the
Fourteenth Ame dme t e cour reI that unde the ratrgnal P SIS test,

was reasonalﬁle tor  t e(ﬂrslature ave cities assess and collect taxes for
roaer within therr urrs ction

P r the or orn a strong argument can be rkde thai.a separate a
15t r?c unrgrmrfg rﬂur ment 1o To%[%er exrﬂ}s rn) [asq< at!r |Dhe AIas af
onstrtutron ot provige for unifor rhqanrc Act 1S a mer]e a 0
ongress, whatever its continuing effect in light of Alaska statehoo




March 28, 1983
Page 4

Probably adds little t rovrsro]n of the, Alaska, Con?trtutron Secopd, evep
f the_ uniformity requrreme t of %anrc Act s strl controllrnlg the" Ninth
Circuit In Hess v, Mullane held hat the Alaska uniformity requirement s no
stricter than the equal protection requirement.

A recent case State v. Reefer tﬁrn Co., Inc., 559 P.2d %6 %Alas 1976)

suLPport 15 view and |s Eartrcula relev(?nt to Qrs case. e ase,mvolved
constrtutrona |ty of a state tax hich drew a |st|nct|on betwe n roatmo
"shore-based" " fish (;?]rocessors Because th e gaer tax rag
floatrng Processors floating processors carmed t at the st tut]e crea

an illegal cassrtrcatron under the” State eq ua B tectron cause

u reme Court r[t]ected that contentron % the cIassr |cat|on couId |n
sense . be (ee e0( ra hrca cIas |caHon OIU di ot

Yen mention the Hess v, MH eg ses. |nstead, the Court d thai

classification should be feste gmst the State's equal protection analysis,

which provides that a statutory classification must

"be reasonable, not arbrtrgrg/ncgn% must res

upgn some ground avin
Hg su stan(hal relation to the object 8t t%

?rsatron 0 all  persons simila

cngcumstanceols shami be trea?ed alike.”

The Court held that the classification reflected a legislative judgment tha
shore- ased rocessors make a more vaIuabe contrrbutr% to the qates loca

ec nomres rt] t\ ating é)rocesso([ ccordrng the Court, it 1s not
ar |trar the qrslature to conclude that shore-Based processors were to be
Ere erre over floatin Processors which distributed economic benefits over

evera catrons n important language tor the present issue, the Court
conclude
"The state ma |t|mateI encourage,
rjo tax ncentrgr y exem tro%
Industries qr ty fs of mdustrres wh
considers esrra and met hod
encoura emen oes ane other

l)axrfee}t/t of equaI prg ecrtlr%tn 0 he Iaw(sr

Two addrtroqal points shou!]d be made with respect to Ree { King. First, the
ase stron%y supports the notion that the State o aska y make a
classificatio order {0 entoura% busrnesses to locate In a. artrcu al area.
rimary reason for CIR F]propo d ?rslatron of course, is to enfoura? ?
rocessors fo locate south of the Arctic Circle. Second, the e%u(a o]ect
est ado O|ed by .the Alaska SuRreme Court IS somewhat more de n% than the
Protectron ause 0 0

in mterpr trn[g Equa urteenth
men m nt. The Alas a] est, for exam uires the classifi atro to bear a
arr an substantral atron to the Pose o the tatute ft er than me[ey
reasonable reIatrons Ip ? Sigr |canty, un %r the' Alaska test
the federal tost, the courts er no longer yot esrze acts W |ch would

therwise _sustain ues honabe Irtag tion." ~ Isak Rick et{
197%!. This means In oraer ? survive constrtutron scrutrng
roposed Iegrslatron must clﬁarly artrc ate thenﬁ)ur pose o the Iegrs ation and

e rationale” for the %eo graphic “classification e rationale for thé geographic
classification 1s expressly” contained in the investment tax credit bill.
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Page 5
There is one final |ss e. |ce II, Section 19 of the Alaska Constittftion
rovides that the Iegrs ature s ass no ocal of special act | genera act
an._ be made applrca proposed

le.1 |s 2ase, It conva he argued that thé
egrsla jon 15 a local or specral act in hat it uvors a particular region of the

tes a IocI or s ecraI act In

It is doubtful that the progosed IegSSGIaton constrhr as  Bsrams ourt

Baucher v. En?srom las g

stafed that "leg sIatron does not become local merel ecause it o ates onl

% limited number of geogqr ghrcﬁl areas rather than on a statewr e ?rag |ca
asis. A Ieers ative act™m ect on one of a few areas an Sye relate to a

matéer of stI ewide congern or common nterest A ccord g

P.2d 9 &A 19751] tate v Lewrs 559 P.2d 630, cert denre (]J
1977) (pholdrng{ land exc an e betwee CIRI" the United States an
Iaskap] hys, 1o the extent t] o 0sed |Iat|on S amatter of statewlide

concern, which 'we believe it is, the proposed Iegsatron IS permissible.

More srgnrfrcan the  Alaska Supreme Court in Statev. Lewis held that the
test for” determirl n% what constitutes "local or specjal’ acts |s substantiallythe
same for determining ‘what violates the Stahe equal protectron causg If tP
ual pro ectrog standard s satrsfred grsaron will not _be invali
cause cf incidental local or prhvate advan tages In terms of our case,
then, the crucral Issue 1S whet er the rogosed Iesgrslatron violates the State
%tr%rmtearr]d equal protection. If not, Article I, Section 19 will not pose a

SCH: Iw
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