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STATE OF ALASKA 

FISCAL NOTE

I. REQUEST

Bill/Resolution Nor.S^HB 258 __
Title: Special Investment Tax Credit 
Sponsor: Hayes & Szymanski 
Requestor: Labor, Commerce & Finance

II. FISCAL DETAIL

Revision Date ...., "11353

1: V,,. _

program category airectea. y .. i.,t. > im- ^ >
BRU, Program of Subprogram!s) Affected:

EXPENDITURES/REVENUES: (Thousands of Dollars)
T T W T I rY' "85 F T 7  86 I FY W  I FY 8'8“T T B 3 "

I OPERATING

T O O  PERSORAL'SERVICES 

200 TRAVEL 
3'00 CONTRACTUAL 

400 COMMODITIES 
500 EQUIPMENT 

600 LANDS & STRUCTURES 
700 GRANTS, CLAIMS, ETC.

T T

T

TOTAL OPERATING"

CA'PITAT

REVENUE

FUNDING: (Thousands of Dollars)
I GEiJERAL'TUHD

I FEDERAL FUNDS

I OTHER (Specify Source)

II - I

POSITIONS:

I

1 FUEmrrr
I PART-TIME 

I TEMPORARY 

I

III. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

IV. ANALYSIS: Attach a separate page for any Analysis.

Phone:
Division: Revenue - ResearcK /  , / Date:

Approved by Commissioner: ■ '^ L A Date:
Department: Revenue

465-2173 
3/ 25 /8 T

Distribution:
Original to Legislative Finance

Copy to Office of Management and Budget (for Legislature introduced bills) 
Copy to Department (for Governor introduced bills)

Copy to Sponsor
Copy to Requestor (if different from Sponsor)



Analysis of SSMR'258

The incorporation of this expanded credit in effect would reduce 
state taxes as a deductible item at the federal level and thus 

increase the federal tax take at the expense of Alaska.

The bill is also discriminatory in that it applies only to specified 

geographical regions within the state.

The impact of this bill is negative to the state in terms of lost 
evenues. The quantitative impact cannot be assessed due to carry 

forward and carry backward provisions which vary from one existing 
operation to another. If the bill is intended for new facilities, 
the effect cannot be assessed until they are completed and in 

operation.



S p e a k e r  o f  t h e  H o u s e  o f  R e p r e s e n t a t i v e s
Pouch  V 

S ta le  Capitol 
Ju n eau , A laska 9 9 8 11 

( 9 0  465-3720Official Bu siness

S P E C I A L  I N V E S T M E N T  T A X  C R E D I T  L E G I S L A T I O N

A s  p r o j e c t i o n s  o f  d e c l i n i n g  r e v e n u e  l o o m  i n  A l a s k a ' s  

n e a r  f u t u r e k w e  m u s t  b e g i n  t o  d i v e r s i f y  o u r  e c o n o m y  s o  t h a t  

b o t h  s t a t e  g o v e r n m e n t  a n d  l o c a l  e c o n o m i e s  a r e  n o t  s o  h e a v i l y  

d e p e n d e n t  o n  o i l  d e r i v e d  r e v e n u e s .  I h a v e  i n t r o d u c e d  

l e g i s l a t i o n  w h i c h  w o u l d  a c c o m p l i s h  t h i s  g o a l  b y  e s t a b l i s h i n g  

a  s p e c i a l  i n v e s t m e n t  t a x  c r e d i t .  S u c h  a c r e d i t  w o u l d  a p p l y  

f o r  i n v e s t m e n t s  t o  d e v e l o p  g a s  p r o c e s s i n g  f a c i l i t i e s  S o u t h  o f  

t h e  A r c t i c  C i r c l e  a n d  t o  i n v e s t m e n t s  f o r  e x p l o r a t i o n ,  

d e v e l o p m e n t  a n d  m i n i n g  o f  m i n e r a l s  o t h e r  t h a n  o i l  a n d  g a s  

t h r o u g h o u t  A l a s k a .  A  m a j o r  p r i o r i t y  o f  b o t h  m y s e l f  a n d  t h e  

H o u s e  M a j o r i t y  i s  d i v e r s i f i c a t i o n  o f  o u r  e c o n o m y .  I b e l i e v e  

e n a c t m e n t  o f  t h i s  l e g i s l a t i o n  w o u l d  g o  a l o n g  w a y  t o w a r d s

C u r r e n t l y  s t a t e  l a w  l i m i t s  t h e  a m o u n t  o f  i n v e s t m e n t  t a x  

c r e d i t  ( I T C )  w h i c h  i s  a l l o w e d  t o  c o r p o r a t i o n s  i n  c o m p u t i n g  

t h e i r  A l a s k a  i n c o m e  t a x e s  t o  1 8 %  o f  t h e  a m o u n t  o f  i n v e s t m e n t  , 

t a x  c r e d i t  w h i c h  i s  a l l o w e d  f o r  f e d e r a l  i n c o m e  t a x  p u r p o s e s .

S o  w h i l e  t h e  F e d e r a l  I T C  i s  1 0 % ,  t h e  A l a s k a  i n v e s t m e n t  t a x  

c r e d i t  i s  o n l y  1 . 8 % .  C u r r e n t  l a w  a l s o  l i m i t s  t h e  I T C  w h i c h  i s  

a l l o w e d  i n  c o m p u t i n g  A l a s k a  i n c o m e  t a x e s  t o  t h e  f i r s t  $ 2 0  

m i l l i o n  o f  q u a l i f i e d  i n v e s t m e n t  o u t  i n t o  u s e  i n  t h e  s t a t e  f o r _

e a c h  t a x a b l e  y e a r .  T h a t  l i m i t a t i o n  w o u l d  b e  r e m o v e d  b y  t h i s

T h e  A l a s k a  t a x  c r e d i t  w o u l d  o n l y  a p p l y  t o  i n v e s t m e n t s  

w h i c h  a l s o  q u a l i f y  f o r  t h e  f e d e r a l  c r e d i t .  T h i s  i s  p r i m a r i l y  

p e r s o n a l  p r o p r t y  s u c h  a s  t r u c k s ,  m a c h i n e r y  a n c t  m a n u f a c t u r i n g  

e q u i p m e n t .

a c h i e v i n g  t h a t  g o a l

b i l l



I t  w o u l d  n o t  i n c l u d e  r o a d s ,  b u i l d i n g s ,  m i n e  s i t e s  a n d  s u c h  j 

t h i n g s  a s  f e a s i b i l i t y  s t u d i e s .  U s i n g  t h e  $ 1  b i l l i o n  Q u a r t z  

H i l l  m i n e  p r o j e c t  f o r  e x a m p l e ,  a  v e r y  l i m i t e d  a m o u n t  o f  t h a t

a n  i n c e n t i v e  w o u l d  b e  c r e a t e d  t o  a t t r a c t  i n d u s t r y  t o  A l a s k a  

t h a t  c u r r e n t l y  i s  l a c k i n g .

T h e  p r o m o t i o n  o f  e x p l o r a t i o n ,  d e v e l o p m e n t  a n d  m i n i n g  o f  

m i n e r a l s  a n d  o t h e r  n a t u r a l  d e p o s i t s  i n  t h e  s t a t e  w i l l  

e n c o u r a g e  d e v e l o p m e n t  o f  A l a s k a ' s  n o n  o i l  a n d  g a s  m i n e r a l  

r e s o u r c e s .  T h i s  l e g i s l a t i o n  w o u l d  a l s o  a c c e l e r a t e  t h e  

d i v e r s i f i c a t i o n  o f  t h e  s t a t e ' s  e c o n o m y  a n d  e m p l o y m e n t  b a s e .

O n e  n e w  a d d i t i o n  t o  t h i s  l e g i s l a t i o n ,  n o t  i n c l u d e d  i n

t h e  v e r s i o n  w h i c h  p a s s e d  t h e  H o u s e  l a s t  s e s s i o n ,  i s  i n c l u s i o n  

o f  g a s  p r o c e s s i n g  f a c i l i t i e s  S o u t h  o f  t h e  A r c t i c  C i r c l e .

T h e r e  a r e  a r e a s  i n  A l a s k a  w h e r e  e s t a b l i s h e d  i n f r a s t r u c t u r e ,  

a c c e s s  t o  i c e  f r e e  p o r t s  a n d  s u b s t a n t i a l  a m o u n t s  o f  

u n c o m m i t t e d  r e s e r v e s  o f  n a t u r a l  g a s  c o m b i n e  t o  p r o v i d e  g r e a t  

p o t e n t i a l  f o r  g a s  p r o c e j s s i n g  d e v e l o p m e n t  a n d  e x p o r t  a c t i v i t y .  

T h e  d e v e l o p m e n t  o f  t h e s e  g a s  p r o c e s s i n g  f a c i l i t i e s  w i l l  

p r o m o t e  f u l l  a n d  s t a b l e  e m p l o y m e n t  a n d  m i n i m i z e  a d v e r s e  

p o p u l a t i o n  a n d  e n v i r o n m e n t a l  i m p a c t s .

I e x p e c t  t h e  i m p a c t  o n  s t a t e  r e v e n u e s  u p o n  e n a c t m e n t  o f  

t h i s  l e g i s l a t i o n  w o u l d  b e  m i n i m a l .  W h i l e  i n i t i a l l y  t h e r e  

w o u l d  b e  b e  a  s l i g h t  l o s s  o f  r e v e n u e ,  t h e  l o n g  r a n g e  g o a l  t o  

p r o m o t e  invt s t m e n t  a n d  d e v e l o p m e n t  w o u l d  i n c r e a s e  n o n  

p e t r o l e u m  r e l a t e d  r e v e n u e  i n  f u t u r e  y e a r s .  T h e  i n v e s t m e n t  t a x  

c r e d i t  i s  a t e m p o r a r y  t a x  r e d u c t i o n  d i r e c t l y  t i e d  t o  

p r o f i t a b l e  i n v e s t m e n t  t h a t  w i l l  p r o d u c e  i n c r e a s e d  r e v e n u e s  i n  

t h e  f u t u r e .  A d d i t i o n a l l y ,  i n v e s t m e n t s  i n  t a r g e t e d  i n d u s t r i e s  

m a y  s u b s t a n t i a l l y  e x p a n d  l o c a l  g o v e r n m e n t s  s a l e s  a n d  p r o p e r t y  

t a x  b a s e s .  I f  t h e  P r u d h o e  b a y  c u r v e  i s  a c c u r a t e ,  a n d  o i l  

r e v e n u e s  b e g i n  t o  d e c l i n e  i n  t h e  l a t e  1 9 8 0 's, i t  i s  o u r  

r e s p o n s i b i l i t y  t o  p l a n  t o  o f f s e t  t h a t  d e c l i n e .  I a m  

c o n f i d e n t  i t  w i l l  h a v e  t h e  s u p p o r t  o f  t h e  a d m i n i s t r a t i o n ,  

w h i c h  h a s  s t a t e d  a  d e s i r e  t o  r e a c h  t h i s  g o a l  a s  w e l l .

d e v e l o p m e n t  w o u l d  q u a l i f y  f o r  t h e  t a x  c r e d i t .  B u t  e n o u g h  o f

# # # # # # #
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LEGISLATIVE A F F A I R S  A G E N C Y

M  E M O R A N D U M  M a r c h  2 3 ,  1 9 8 3

S U B J E C T :  S p e c i a l  i n v e s t m e n t  t a x  c r e d i t

( H B  2 5 8 )

T O :  R e p r e s e n t a t i v e  J o e  L. H a y e s

F R O M :  R i c h a r d  C .  F o l t a  Qf )
L e g i s l a t i v e  C o u n s e l

C O U C H  y  .  S I A T t  C A P I T O L  

J U N L A U .  A L A S K A  9 9 8 '  1  

907 .165 3800

Y o u  h a v e  r e q u e s t e d  a  s e c t i o n a l  a n a l y s i s  o f  H B  2 5 8 ,  r e l a t i n g  

t o  s p e c i a l  i n v e s t m e n t  t a x  c r e d i t s .

S e c t i o n  1 o f  t h e  b i l l  m o d i f y i n g  t h e  s p e c i a l  i n v e s t m e n t  t a x  

c r e d i t  f o r  s t a t e  c o r p o r a t e  i n c o m e  t a x e s ,  s e t s  o u t  t h e  s t a t e  

l e g i s l a t u r e ' s  p u r p o s e ,  w h i c h  i s  i d e n t i c a l  t o  t h e  c o n g r e s ­

s i o n a l  p u r p o s e ,  i n  p r o v i d i n g  f o r  a n  a d d i t i o n a l  a l l o w a n c e  f o r  

t a x  c r e d i t s  f o r  c e r t a i n  p r o p e r t y .  T h e  t h r u s t  o f  t h e  i n v e s t ­

m e n t  c r e d i t  i s  t o  s t i m u l a t e  t h e  e c o n o m y  t h r o u g h  e n c o u r a g e ­

m e n t  o f  i n v e s t m e n t  i n  p r o d u c t i v e  r e s o u r c e s ,  w h i c h  t e n d  t o  

w e a r  o u t  a t  q u i c k e r  r a t e s  t h a n  t h o s e  w h i c h  h a v e  b e e n  r e c o g ­

n i z e d  b y  d e p r e c i a t i o n  p r e v i o u s l y  a l l o w e d  b y  t h e  I n t e r n a l  

R e v e n u e  S e r v i c e .  I n  t h e  A l a s k a  c a s e ,  t h e s e  s p e c i a l  

p r o p e r t i e s  w h i c h  t h e  s p o n s o r  w i s h e s  t o  g i v e  a d d i t i o n a l  

c r e d i t s ,  a r e  s t a t e d  t o  b e  g a s  p r o c e s s i n g  f a c i l i t i e s  a n d  

m i n e r a l  e x t r a c t i o n  s y s t e m s  e s t a b l i s h e d  s o u t h  o f  t h e  a r c t i c  

c i r c l e  i n  t h e  S t a t e  o f  A l a s k a .

S e c t i o n  2 o f  t h e  b i l l  p r o v i d e s  t h a t  t h e  1 8  p e r c e n t  i n v e s t ­

m e n t  c r e d i t  l i m i t  c n  s t a t e  c o r p o r a t i o n  i n c o m e  t a x  w i l l  n o t  

b e  a p p l i c a b l e  f o r  t h e  g a s  p r o c e s s i n g  f a c i l i t i e s  a n d  m i n e r a l  

e x t r a c t i o n  s y s t e m s  e s t a b l i s h e d  s o u t h  o f  a r c t i c  c i r c l e .

S e c t i o n  3 o f  t h e  b i l l  p r o v i d e s  f o r  a 1 0 0  p e r c e n t  i n v e s t m e n t  

c r e d i t  i n s t e a d  o f  t h e  p r e v i o u s  1 8  p e r c e n t  f o r  g a s  p r o c e s s i n g  

f a c i l i t i e s  a n d  m i n e r a l  e x t r a c t i o n  s y s t e m s .  S u b s e c t i o n s  (j) 

a n d  (k) a l s o  p r o v i d e  t h a t  t h e  2 0  m i l l i o n  d o l l a r  i n v e s t m e n t  

c r e d i t  a l l o w e d  w i l l  n o t  b e  i n  a d d i t i o n  t o  t h a t  u n d e r  

s e c .  ( b ) . T h e r e  i s  a l s o  a  p r o v i s i o n  t h a t  t h e  c r e d i t s  w i l l  
n o t  a p p l y  o n  l e a s e d  p r o p e r t y  —  t h e y  h a v e  t o  b e  p u r c h a s e d  
p r o p e r t i e s .



R e p r e s e n t a t i v e  o o e  L. H a y e s
Page 2
M a r c h  23, 1983

r

S e c t i o n s  4 a n d  5 p r o v i d e  t h a t  t h e  t a x  y e a r s  f o r  c r e d i t  c o n ­

s i d e r a t i o n s  u n d e r  t h i s  b i l l  b e g i n  J a n u a r y  1, 1 9 8 4 ,  a n d  t h i s  

a c t  w i l l  b e  i n  e f f e c t  i m m e d i a t e l y  u p o n  p a s s a g e .

R C F : l j b  

1 2 / 0 0 2



w a l t  fU r n a c e ,c h a i r m a n
R I C K  U E H L IN G .  V IC E  C H A IR M A N  

J O H N  C O W D E R Y  
N I ILO  E .  K O P O N E N  

H U G H  M A L O N E  
J O H N  R IN G S T A D  

R O N  W E N D T E

P O U C H  V 
J U N E A U ,  A L A S K A  9 9 8 1 1  

(907) 465-3892

H o u s e  L a b o r  a n d  C o m m e rc e  C o m m i t t e e  

MEETING SCHEDULE 
FOR THE WEEK OF APRIL A -  APRIL 10

LABOR ft COMMERCE Meets :  Behrends Rm 209
M -  F 8 : A5 -  10 am

Monday, A p r i l  A
NO MEETING SCHEDULED

Tuesday ,  A p r i l  5 
* *  HB 25 An Act p r o v id in g  f o r  p r e f e r e n c e s  and r e s e r v a t i o n s  in  

s a l e  o r  purchase  o f  s t a t e  r o y a l t y  o i l  t o  companies 
pu rch a s in g  s t a t e  c o a l .

HB 258 An Act e s t a b l i s h i n g  a s p e c i a l  investment tax  c r e d i t ;  
and p r o v id in g  f o r  an e f f e c t i v e  d a te .

Wednesday, A p r i l  6
HB 22 An Act e s t a b l i s h i n g  a s t a t e  r e s i d e n c e  requ iremen t

f o r  l o an s  pu rchased  by the  A laska  I n d u s t r i a l  D ev e l ­
opment A u t h o r i t y .

Sunset -  M ed ica l  Board

HB 111 An Act r e l a t i n g  t o  inves tments  and d e p o s i t s  o f  
p u b l i c  money w i th  f o r e ig n  banks.

T hu rsday ,  A p r i l  7
HB 126 An Act l im i t i n g  the l i a b i l i t y  o f  a i r c r a f t  owners or  

o p e r a t o r s  f o r  p e r s on a l  i n j u r y  o r  dea th  to  guest  
pa ssenge rs .

HB 2A6 An Act r e l a t i n g  t o  the  d e r e g u l a t i o n  o f  i n t e r e s t  
r a t e s ;  and p r o v id in g  f o r  an e f f e c t i v e  d a te .



Friday, A p r i l  8

HB 26 An Act e s t a b l i s h i n g  the  b u s in e s s  r e f i n a n c in g  and 
expansion loan  program in  the  A la ska  I n d u s t r i a l  
Development A u t h o r i t y ;  and p r o v id in g  f o r  an e f f e c ­
t i v e  da te .

* *  HB 308 An Act r e l a t i n g  to  in su ran ce

* *  I n d i c a t e s  n o t i c e  o f  f i r s t  p u b l i c  h e a r in g  on a new b i l l .
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1 IN THE HOUSE BY HAYES AND SZYMANSKI

2 SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 258

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 T H I RTEENTH LEGISLATURE - FIRST SESSION

5 A BILL

6 For an Act entitled: "An Act establishing a special investment tax credit;

7 and providing for an effective date."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA-

9 * Section 1. LEGISLATIVE FINDINGS AND INTENT. The legislature finds

10 and declares that

11 (1) there exist areas of the state south of the Arctic Circle in

12 which the factors of established population centers, established infra-

13 structure, access to ice-free ports, and substantial uncommitted reserves

14 of natural gas combine to provide an optimum basis for gas processing

15 development: for an export market;

16 (2) development of gas processing facilities in the areas will

17 minimize adverse population and environmental impacts on the other areas of

18 the state;

19 (3) development of gas processing facilities in the areas will

20 promote full and stable employment, promote the creation of export markets

21 tor the natural energy resources of the state, and promote the Long-term

22 development of other natural resources in the state;

23 (4) it is in the statewide public interest, and is declared to

24 be a public purpose, to promote the prosperity and general welfare of all

25 citizens of the state by stimulating the development of gas processing

26 facilities in such areas;

27 (5) it is further in the statewide public interest, and is

28 declared to be a public puipose, to promote the exploration, drilling of

29 wells, development, and mining of minerals and other natural deposits

- 1 -  SSHB 258

Introduced: 3/25/83
Referred: La b o r  & Commerce
and Finance

S  UC-77&*/



1 (other than oil and gas) in the state, to assist the state by diversifying

2 its economy, to make it less dependent on oil and gas, /jrovide increased

3 employment opportunities and provide an incentive for investment in the

4 state; and

5 (6) the establishment of a special investment tax credit is

6 necessary in order to promote and accomplish the objectives listed in (1) -

7 (5) of this section.

8 * Sec. 2. AS 43.20.021(d) is amended to read:

9 (d) Where a credit allowed under the Internal Revenue Code is

10 also allowed in computing A laska income tax,, it is limited to 18

11 percent for corporations of the amount of credit determined for fed-

12 eral income tax purposes wh i c h  is attributable to Alaska. T his limi-

13 tation shall not apply to the credits allowed by AS 43 .20.036 (j ) arid

14 i h L .

15 * Sec. 3. AS 43.20.036 is amend d by adding new subsections to read:

16 For purposes of calculating income tax payable undev this

17 chapter the taxpayer may apply as a credit against a tax liability 100

18 percent of the investment credit allowed a3 to federal taxes under

19 Internal Revenue Code Section 38 (26 U.S.C. 38 P.L. 87-834) on the

20 full amount of qualified invescment put into use south of the Arctic

21 Circle in the state for each taxable year for gas processing facili-

22 ties; for the purposes of tl.is paragraph, "gas processing facilities"

23 means plants and facilities for processing any product, other than

24 crude oil, of an oil or gas well, including but not limited to lique-

25 fied natural gas, methanol and urea processing plants and facilities,

26 excluding any pipelines from oil and gas wells to any plants and 

facilities. The amount of credit allowed under this subsection sh^ll 

not be subject to the limitations imposed by (b) of this section, but 

any credit which is allowed under this subsection shall not also be

SSHB 258 - 2 -



1 allowed under (b) of this section. No credit shall be allowed under

2 this subsection for any investment credit wh i c h  is allowed as to

3 federal taxes for leased property by reason of section 168(f)(8) P.L.

4 97-34 of the Internal Revenue Code (26 U.S.C. 168(f)(8) P.L. 97-34).

5 (k) For purposes of calculating income tax payable under this

6 chapter the taxpayer may apply as a credit against a tax liability 10 0

7 percent of the investment credit allowed as to federal taxes un d e r

8 Internal Revenue Code Section 38 (26 U.S.C. 38 P.L. 87-834) on the

9 full amount of qualified investment [put into use south of the A r c t i c

10 C irclejin the state for each taxable year for exploration, drilling of

11 wells, development, or mining of the natural deposits listed in Sec-

12 tion 613(b) of the Internal Revenue Code (26 U.S.C. 613(b))(P.L.

13 89-809 and P.L. 88-571); for the purpose of this subsection, "mining"

14 has the meaning given in Section 613(c)(2) of the Internal Revenue

15 Code (26 U.S.C. 613(c)(2) P.L. 85-866). The amount of credit allowed

16 under this subsection shall not be subject to the limitations Imposed

17 by (b) of this section, but any credit which is allowed under this

18 _ subsection shall not also be allowed under (b) of this section.

19 Credi,' shall not be allowed under this subsection for any investment

20 credit which is allowed an to federal taxes for leased property by

21 reason of Section 168(f)(8) of the Internal Revenue Code (26 U.S.C.

22 1 6 8 (f)(8 ) P.L. 97-34).

23 * Sec. 4. This Act applies to tax years beginning after Dece m b e r  31,

*4 1983.

'.5 * Sec. 5. This Act takes effect immediately in accordance wi t h  AS 01.-

26 1 0 . 0 7 0 ( c ) .
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C I R I C O O K  I N L E T  R E G I O N  I N C .

TO:
I n t e r  - O f f i c e  M e m o r a n d u m

Lance Anderson , Vice P re s id en t, F in an c e /

FROM: S teve H illard , Vice P residen t and General Counsel
Date: March 28, 1983
Subject: CONSTITUTIONALITY OF GEOGRAPHIC CLASSIF ICATIO N  IN INVESTMENT

TAX CRED IT B IL L

You have asked fo r a review o f the constitu tiona lity  o f a geographic distinction 
contained in an bill d ra fted  by C IR I and introduced in the A laska S ta te  
Leg is la tu re . The legislation will g ra n t certain investm ent tax  c red its to those 
gas p rocesso rs located south o f the A rc tic  C irc le . The question presen ted is 
whether th is  type o f c lassifica tion , based on geography , vio la tes the United 
S ta te s  or A laska Constitu tion s.
Based upon a review o f pe rtin en t federal and s ta te  au th o ritie s , it is my view 
th a t the proposed legislation does not violate the United S ta te s or Alaska 
Constitu tion s.
I . Federal Constitu tional Issu es

H
I t  is usefu l to note a t the ou tse t th a t th e re  is one sign ifican t constitutional 
provision which does not appear to apply to the proposed tax c red it. The 
United S ta te s  Constitu tion p rovides th a t all taxes levied by Congress shall be 
uniform th roughou t the United S ta te s . U .S . Const. A r t .  1, Section 8. The 
United S ta te s  Supreme Court has con sisten tly  in te rp re ted  th is requirement to 
mean geographic un ifo rm ity . Knowlton v . Moore, 178 U .S . 41 (1900); Steward 
v . D av is, 301 U .S . 494 (1938JT Under th is in te rp re ta tio n , d istinc tions among 
the s ta te s  are imperm issible. T h u s , the United S ta te s  D is tric t Court fo r the 
D is tric t o f Wyoming has recen tly  held tha t the C rude Oil Windfall P ro fits  Tax 
Act o f 1980 is unconstitu tional because it exempts oil produced from north of 
the A rc tic  C irc le . P ta svn sk i v . United S ta te s , 82-2 USTC Para. 9654 (D .C . 
Wyo. 1982). The cou rt noted tha t although rational ju stifica tion s fo r the 
exemption do e x is t, the exemption is specifically forb idden by the Constitu tion . 
In sh o r t, the cou rt appeared to hold tha t geographic d istinc tions are per se 
unconstitu tional. The United S ta te s Supreme Court recen tly has determ ined to 
review th is  d istinc tion .
In ligh t o f these p receden ts, it would appear th a t if Congress were to enact the 
proposed b ill, the bill would run a s trong  r isk  o f being held unconstitu tional. 
The federal uniform ity p rov ision , however, by its  term s applies only to ac ts of 
C ong re ss, not ac ts o f the s ta te s . Generally it has been held, fo r example, th a t 
th e re  is nothing in the United S ta te s Constitu tion which requ ire s s ta te  taxation 
to be uniform . See Carmichael v . Sou thern Coal C o ., 301 U .S . 495 (1937). 
T h u s , the proposed legislation does not violate the uniform ity clause o f the 
United S ta te s  Constitu tion .
I t  is also possible to a s s e r t th a t the legislation vio la tes the Equal Protection 
Clause o f the Fourteen th  Amendment. I t  m ight be contended, in o ther words, 
th a t the proposed legislation imperm issibly d iscrim inates aga in st gas p rocesso rs
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located north o f the A rc tic  C irc le . The United S ta te s Supreme C ou rt, however, 
has consisten tly  held th a t where sta te  "taxation is concerned and no special 
r ig h t, apa rt from equal p ro tec tion , is imperiled, the S ta te s have large leeway in 
making c lassifica tions and draw ing lines which in th e ir judgment produce
reasonable system s o f ta x a tio n ." Lehnhauser v . Lake 5hore Auto P a r t s , mo
U .S . 356 (1973); S ta te  Board o f Tax Comm'rs o f Indiana v . Ja c k son , 283 U .S .
527 (1931). The appropria te  te s t  to be applied to sta te  taxation schemes is 
whether the s ta te  classification has a "ra tional b a sis" or whether it is "palpably 
a rb i tra ry "  or "cap ric io u s." k k  I f  "any s ta te  o f fac ts reasonably can be 
conceived" to ju s tify  a c lassifica tion , the Court will su sta in  i t.
Applying the foregoing p rincip les to the proposed legisla tion , it appears tha t 
the Supreme Court would uphold the c lassifica tion . A lthough not in the context 
o f a taxation case, the Supreme Court has specifically sta ted  th a t the "Equal 
Protection Clause re la tes to equality between persons as such ra th e r than 
between areas . . . .  T e rr ito ria l uniform ity is not a constitu tional re q u is ite ." 
Sa lsbu rg  v . M aryland, 346 U .S . 545 (1954). In the tax  area, the C ou rt has
upheld a s ta te  tax  which provided fo r d iffe ren t tax  ra te s based on the 
"g ra v i ty "  o f certain  oil and which a rguab ly  discrim inated between oil produced 
in Northern and Sou thern Louisiana. Ohio Oil Co. v . Conway, 228 U .S . 146 
(1S70). The Court held th a t the classification based on ^ a v i t y "  was not 
unreasonable. A lthough not d irec tly  on point, since the case did not involve a 
specific geographic d istinc tion , Conway does confirm tha t the Court will apply a 
relaxed standard  of review to s ta te  taxation schemes and th a t all areas o f a 
s ta te  need not have, an equal tax burden .
A number o f lower cou rts have specifically addressed s ta te  tax c lassifica tions 
based on geography . These cou rts have held th a t "d is tin c tion s based on 
geographical areas are not, in and o f them selves, vio lative o f the Fourteen th  
Amendment." Levy v . P a rk e r , 346 F .S u p p . 877 (E .D . La. 1972); McCarthy v . 
Jo n e s , 449 F .Su pp . 486 (S .D . Ala. 1973) (no "ra tional b a sis" fo r d iffe ren t tax 
ra te s fo r d iffe re n t coun tie s); W eissinger v . Boswell, 330 F .S u p p . 615 (M .D. 
Ala. 1979) (sam e). These cou rts have explained th a t a s ta te  "m ust 
dem onstrate , i f  it w ishes to estab lish  d iffe re n t c lasses o f p rope rty  based on 
d iffe ren t geographical locations — e .g . ,  ru ra l a reas as opposed to urban areas 
— tha t the classification is ne ither capricious nor a rb i tra ry  bu t re s ts  upon some 
reasonable consideration o f d iffe rence or po licy ." k k
The question thu s remains whether the justifica tion a sse rted  fo r the geographic 
classification in th is case — to encourage the location o f a certain  in d u s try  in a 
certa in  region o f the S ta te  — is su ffic ien t to su sta in  th r c lassifica tion . 
A lthough I have not found a case d irec tly  on poin t, the Supr 'me Court has 
suggested  tha t tax c lassifica tions designed to create incentives fo r bu siness to 
locate within a s ta te  are perm iss;ble. In Allied S to res o f Ohio v . Bow ers, 358 
U .S . 522 (1959), the C ou rt sta ted  th a t a tax  s ta tu te  which "encourages the 
location within the s ta te  o f needed and useful indu strie s by exempting them, 
though not also o th e rs , from its  taxes is not a rb i tra ry  and does not violate the 
Equal Protection Clause o f the Fourtee.ith  Amendment." The same rationale 
would appear to apply equally well to the proposed legislation here , since it is 
designed to encourage location o f a business in a pa rticu la r p a rt o f the s ta te .
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11. A laska Constitu tional Issu e s
The re  are a t least th ree potential issues under the Alaska Constitu tion . F i r s t ,  
the legislation m ight violate an implied requirement o f "equality  and unifo rm ity" 
o f all s ta te  taxe s . Second, the legislation might violate the Equal Protection 
Clause found in the A laska Constitu tion , A rtic le  I, Section 1, which has been 
in te rp re ted  somewhat d iffe re n tly  from the Equal Protection Clause o f the 
Fou rteen th  Amendment. T h ird , the legislation might constitu te  a "local or 
special ac t" prohibited by A rtic le  I I ,  Section 19 of the A laska Constitu tion . Let 
me add re ss the f i r s t  two issues to ge th e r, since they are in te rre la ted .
I t  is necessary to begin with a b it o f background. The va st majority o f sta te  
constitu tions embody some provisions fo r "uniform  or equal" taxe s. The re  is , 
however, ro  such provision in the Alaska Constitu tion . The general rule 
appears to be th a t in the absence o f exp re ss provision in the s ta te  constitu tion , 
it is not essen tia l th a t s ta te  tax  s ta tu te s  operate equally and uniform ly. See 
genera lly 84 C . J . S .  2d. Taxation , Section 21 (d iscu ss in g  a u th o r it ie s ) . 
However, a t least one cou rt has held th a t the principle o f uniform ity in taxation 
applies even in the absence o f an explic it constitutional p rovision . See e .g . .  
Commissioners o f S inking Fund o f C ity  o f Louisville v . Ohio Valley Grocery 
S to re  C o ., 240 S.VV. 2d 56 ( K y . ) .  T hu s , the re  is a t least some possib ility  th a t 
a cou rt m ight imply a uniform ity requirement in the A laska Constitu tion .
T h is  possib ility  is fu r th e r complicated in the S ta te  of A laska . A lthough the 
Constitu tion o f the S ta te  of A laska nowhere requ ire s s ta te  taxes to be uniform , 
Section 9 o f the Organic Act o f A laska , 48 U .S .C . Section 28, p rovides that 
"all taxes should be uniform upon the same class o f su b je c ts ." Under the 
Organic A c t, the cou rts have in te rp re ted  the requirement o f uniform ity to 
requ ire  geographic un ifo rm itv . In Hess v . Mullaney, 91 F .Su pp . 139 (D .C . 
A laska 1950), reve rsed  on o ther g round;., 18$ F.2d 417 (9th C ir. 1950), the 
cou rt considered whether A laska 's f i r s t  p roperty  tax violated the uniform ity 
requirement of the O rganic A c t. The p rope rty  tax  levied a tax on all 
p ropertie s in the s ta te , provided tha t i f  the p roperty  was located within an 
incorporated c ity , town or school d is tr ic t ,  th a t en tity  should a sse ss and collect 
the tax . P la in tiff claimed- th a t the tax was unlaw ful, since p rope rty  would be 
taxed d iffe ren tly  depending on where it was located. The D istric t Court 
ag reed , reasoning tha t c lassifica tions may not be based on geographical lines or 
mere location o f the p ro p e rty .
T h is  view was somewhat modified in a successo r case, Hess v . Mullaney, 102 F. 
Supp . 430 (D .C . A laska 1952), a ffirm ed , 213 F.2d 63!) ($ th  C ir. 1954).
A lthough the cou rt ultimately upheld the p rope rty  ta x , it acknowledged that 
"unquestionab ly , system atic geographical discrim inations in the bu rdens o f 
taxation have been held v o id ." The court found, however, th a t "we assume 
tha t the un ifo rm ity clause of the Organic Act requ ire s the same measure o f 
uniform ity or equality which is required by the Equal Protection Clause o f the 
Fourteen th Amendment." The court field th a t under the "ra tional b a sis" te s t ,  it 
was reasonable to r the leg isla tu re  to have cities a sse ss and collect taxes fo r 
p rope rty  within th e ir ju risd ic tion .
In ligh t o f the fo rego ing , a s tro n g  argument can be rrk;de tha t a separa te and 
d istin c t "un ifo rm ity " requirem ent no longer e x is ts  in A laska. F i r s t ,  the Alaska 
Constitu tion does not provide fo r un ifo rm ity . The Organic Act is a mere act of C ongress, and, whatever its  continuing e ffec t in ligh t o f A laska statehood, it
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probably adds little  to the provision o f the A laska Constitu tion . Second, even 
i f  the uniform ity requirement of the Organic Act is s till con tro lling , the Ninth 
C ircu it in Hess v . Mullaney held that, the A laska uniform ity requirement is no 
s tr ic te r  than the equal protection requirement.
A recent case, S ta te  v . Reefer King C o ., In c . , 559 P .2d 56 (A la s. 1976), 
suppo rt th is  view and is pa rticu la rly  re levan t to th is  case. The case involved 
the constitu tionality  o f a s ta te  tax  which drew a distinction between "flo a tin g " 
and "sho re -b a sed " fish  p rocesso rs. Because the tax  placed a h igher tax  ra te  
on floating p rocesso rs, the floating p rocesso rs claimed tha t the s ta tu te  created 
an illegal classification under the S ta te  equal protection clause. The Alaska 
Supreme Court rejected tha t contention. A lthough the classification could in 
one sense be deemed to be a "geograph ica l" c lassifica tion , the Court did not 
even mention the Hess v . Mullaney cases. In stead , the Court held tha t the 
classification should be tested  again st the S ta te 's equal protection ana lysis , 
which provides th a t a s ta tu to ry  classification must

"be reasonable, not a rb i tr a ry , and must re s t 
upon some ground o f d iffe rence having fa ir 
and substan tia l relation to the object o f the 
leg isla tion , so tha t all persons sim ilarly 
circum stanced, shall be trea ted  a lik e ."

The Court held tha t the classification re flec ted a leg isla tive judgment tha t 
shore-based p rocesso rs make a more valuable contribution to the S ta te 's  local 
economies than the floating p rocesso rs. According to the Cou rt, it is not 
a rb itra ry  fo r the leg isla tu re  to conclude th a t shore-based p rocesso rs were to be 
p re fe rred  over floating p roce sso rs, which d is trib u ted  economic bene fits over 
several locations. And, in important language fo r the p resen t issue , the Court 
concluded tha t

"The  s ta te  may legitimately encourage, 
th rough  tax incentives or exemptions, 
indu strie s or typ e s o f in du strie s which it 
considers desirab le , and th is method o f 
encouragement does not deprive o ther
ta xp aye rs , who do not qua liiy  fo r the 
bene fit, o f equal protection o f the laws.

Two additional points should be made with respec t to Reefer K in g . F i r s t ,  the 
case s tro n g ly  suppo rts the notion that the S ta te  o f A laska may make a 
classification in o rder to en tou rage businesses to locate in a pa rticu la r area. A 
primary reason fo r C IR I's  proposed legisla tion, o f course , is to encourage gas 
p rocesso rs to locate south o f the A rctic  C irc le . Second, the equal protection 
te s t adopted by the A laska Supreme Court is somewhat more demanding than the 
te s t used in in te rp re tin g  the Equal Protection Clause o f the Fourteen th 
Amendment. The A laska te s t ,  fo r example, requ ire s the classification to bear a 
" fa ir  and sub stan tia l" relation to the purpose o f the s ta tu te , ra th e r than merely 
a "reasonable" relationship More s ig r'.fic an tly , under the A laska te s t ,  unlike 
the federal to s t ,  the cou rts will "no longer hypothesize fac ts  which would 
otherw ise su sta in  questionable litig a tio n ." Isakson v . Rickey 550 P .2d 359
(1975). T h is means th a t in o rder to su rv iv e  constitu tional sc ru tin y , the 
proposed legislation must clearly a rticu la te  the purpose o f the legislation and 
the rationale fo r the geographic c lassifica tion . The rationale fo r the geographic 
classification is exp re ssly  contained in the investm ent tax c red it b ill.
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The re  is one final issue . A rtic le  I I ,  Section 19 o f the Alaska Constitu tion 
p rovides th a t the "le g is la tu re  shall pass no local or special act i f  a general act 
can be made app licab le .11 In th is  case, it con'd be argued tha t the proposed 
legislation is a local o r special act in th a t it u v o r s  a particu lar region o f the 
S ta te .
I t  is doubtfu l th a t the proposed legislation constitu tes a local or special ac t. In 
Baucher v . Engstrom , 528 P .2d 456 {A las. 1974), the Alaska Supreme Court 
s ta ted  tha t "legisla tion does not become local merely because it operates only on 
a limited number of geographical areas ra th e r than on a statew ide geographical 
b asis . A legisla tive act may a ffe c t only one of a few areas and ye t re la te to a 
matter o f statew ide concern or common in te re s t . "  Accord, Abrams v . S ta te , 534 
P .2d 91 {A las. 1975); S ta te  v . Lew is, 559 P .2d 630, ce rt denied, 432 U .S . 901 
(1977) (upholding the land exchange between C IR I” the United S ta te s and
A la sk a ). T h u s , to the ex ten t the proposed legislation is a matter o f statew ide
concern, which we believe it is , the proposed legislation is perm issible.
More s ign ifican tly , the A laska Supreme Court in S ta te  v . Lewis held th a t the
te s t fo r determ ining what con stitu tes "local or special" acts is sub stan tia lly  the
same fo r determ ining '-what violates the S ta te  equal protection clause. I f  the 
equal protection standard  is sa tis fie d , "th e  legislation will not be invalid 
because c f incidental local or p riva te  ad van tage s." Id . In term s o f our case, 
th en , the crucial issue is whether the proposed legislation violates the S ta te  
s tandard  o f equal pro tection . I f  not, A rtic le  I I ,  Section 19 will not pose a 
problem.
SCH : Iw
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