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House of Representatives

TO: Representative WaltFurnace
FROM: Representative Barbara Lacher
SUBJECT: HB 236

DATE: March 21, 1983

Unlike many other states, Alaska does not have a legal definition of
"trade or commerce” which includes real property. Without the needed
definition and clear legislative direction, the Alaska courts have
declined to apply the existing Fair Trade and Commerce Statutes to real
property transactions, particularly involving sales in subdivisions.

There are clear cases of fraud involving real property transactions in
the state that the Department of Law has not prosecuted because of the
absence of legislative direction. The materials you have been provided
describe in detail the type of situations that this legislation will
remedy.

Connie Cipe, Chief of the State Consumer Protection Division, Department
of Law, and the Mat-Su Borough attorney, both of whom have been involved
in trying to assist people who have been victims of fraud or
misrepresentation, drafted the legislation.

I"m sure you will find HB 236 to be needed legislation and that
enactment will be of major benefit to purchasers of property in
subdivisions.



Matanuska-Susitna Borough
BO.. B, PALMER, ALASKA 99645 . PHONE 745-3£S8lI
BOROUGH ATTORNEY'S OFFICE

February 8, 1983

The Honorable Barbara Lacher
Alaska State Legislature
Pouch V

Juneau, Alaska 99811

Dear Barbara:

The recent Supreme Court decision of Brown v.State of
Alaska, Opinion No. 259i (December 3, 1982) effectively limits
tne Unfair Trade Practices and Consumer Protection Act by ex—
cluding real estate development transactions.

The Brown case involved alleged fraudulent misrepre—
sentations to purchasers of lots in Windsong Subdivision in the
Uatar.uska-Susitna Borough, that flooding possibilities were
remote and that flood and mortgage insurance was available.
Purchasers were given the second page of the Windsong Subdivision
plat, .but they never received the first page, which had a £lo_od

warning notation placed on it by the Platting Board. Although
the Army Corps of Engineers concluded that the subdivision was 1in
a high-nazard area, the developer represented that experts,

including the Corps, had concluded the possibility of flooding
was remote.

The Supreme Court ruled that the scope of the Unfair
Trade Practices Act did not 1include the sale of real property.

The decision was based on statutory interpretation. The Court
noted that, wunlike certain other states, Alaska did not have a
definition of "trade or commerce."™ which 1includes real property.
It noted that none of the list of prohibited acts in A.S. 45.
50.471 mentions real property. Without clear legislative

direction, the Court declined to apply the Act to real property
transaction.

This does not entirely eliminate remedies for a

purchaser of a lot based on fraudulent misrepresentations. The
Uniform Land Sales Practices Act, A.S. 34.55.004- 34.55.046
provides for individual relief. However, in the Brown case, the

Court fcuna that the State could not sue the developer directly
for fraud, but had to bring suit as representative of defrauded
consumers, "in the nature of a class action.” This requires
costly and time-consuming steps to assure individual notices to
all consumers, who then may be treated as parties in the lawsuit.



Common law fraud 1is also a basis for suit. However,
this does not provide for the clear .authority of the Attorney
General to prosecute fraudulent land developers and obtain

injunctive relief in the manner provided by the Unfair Trade
Practices Act.

The result of the Brown decision may be to eliminate
any easy remedy to a homeowner who purchases a home based on

knowing, fraudulent misrepresentations. The Consumer Protection
Division of the Department of Law has declined to pursue a recent
case 1in this Borough involving possible fraud in the sale of
homes to consumers in this Borough. Although sympathetic, that

office indicated that the problems created by the Brown decision

would make it 1inadvisable to use 1its scarce legal resources on
such a problem.

The attached bill has been drafted to rectify this

problem. It includes a definition for "trade or commerce"
similar to that 1in the Massachusetts consumer act of similar
nature. The bill was prepared after consultation with Connie
Sipe at the State Consume- Protection Division, who provided
valuable comment. The bill, as proposed, would provide the

legislative direction which the Supreme Court has found to be
absent.

I would be happy uo discuss tJ"is matter further at your
convenience. -

Steven H. Morrissett
Borough Attorney
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§ 45.50.450 Alaska Statutes § 45.50.460

Sec. 45.50.450. Violations constituting misdemeanor. Every
person, in addition to the other penalties provided in AS 45.50.330 —
45.50.460, who violates or who procures, or aids or abets in the
violating of AS 45.50.330 — 45.50.460, or who conspires to make
ineffectual a valid order or decision of a court in the enforcement of AS
45.50.330 — 45.50.460, or who procures, conspires with, or aids or abets
any person in his failure to obey the provisions of AS 45.50.330 —
45,50.~*60, or to make ineffectual an order of a court in connection with
the enforcement of AS 45.50.330 — 45.50.460 is guilty of a
misdemeanor, and upon conviction is punishable by a fine of not more
than S500, or by imprisonment in jail for not more than six months, or
by both. (§ 35-2-100 ACLA 1949)

Sec. 45.50.460. Definition of sale for single use. The owner,
holder, or person having control of a copyrighted work is considered to
sell and part with the right to further restrict the use of the copyrighted
work if (1) he sells the right to the single use of it; (2) its sole value is
in its use for public performance for profit; and (3) he receives
consideration for it, either inside or outside the state. (§ 35-2-92 ACLA
1949)

Article 4. Unfair Trade Practices and Consumer Protection.

Section Section
471. Unlawful nets and practices 521. When information nnd evidence
472. Junk telephone calls confidential and nonadmissible
481. Exemptions 531 Private nnd class actions
491. Regulations 541. Nonnegotinbilily of consumer paper
495. Investigative power of attorney 542. Waiver

general 545. Interpretation
501. Restraining prohibited acts 551. Penalties

511. Assurances of voluntary compliance 5G1. Definitions

Repeal of former article. — Section 1, administrative interpretations of the

ch. 24G, SLA 1970, repealed former Article
4. entitled "False or Misleading
Advertising.” The former article consisted
of 86 45.50.470 — 45.50.510 nnd derived
from ch. BG. SLA 1961.

Constitutionality. — Absent a history
or strong likelihood of uneven application,
this article cannot be said to be
unconstitutionally vague. Slate v O'Neill
Investigations, Inc., Sup. Cl. Op. No. 2053

(File Nos. 4109. 41G5), 609 P.2d 520
(1980).
Any defects in the constitutional

sufficiency of the warning provided by this
article is cured by authoritative

Federal Trade Commission which clarify
obscurities or resolve ambiguities. Slate v,
O'Neill Investigations, Inc., Sup. Ct. Op.
No. 2053 (File Nos. 4109, 4165), 609 P.2d
520 (1980).

Liberul construction. — The
provis.ans of this article should not be
strictly construed, for it is basic that
remedial civil statutes are to be accorded a
liberal construction. State v. O'Neill
Investigations. Inc., Sup. Ct. Op. No. 2053
(File Nos. 4109, 4)651, G09 P.2d 520
(1980).

This article applied, is not a penal
statute. Sip « v. O'Neill Investigations,
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§ 45.50.471

Inc., Sup. Ct. 0,.. N" 13 (File Nos. 4109.
41651, 609 P.2d 520 (19. 7).

This article embraces independent
debt collection practices. State v
O'Neill Investigations, Inc., Sup. Ct. Cp.
No. 2053 (File Nos. 4109, 4165), 609 P.2d
520 (1980).

Trade and Commerce

§ 45.50.471

does not withdraw the activities of
independent debt collection agencies from
the scope of the Unfair Trade Practices and
Consumer Protection Act. State v. O'Neill
Investigations, Inc., Sup. Ct. Op. No. 2053
(File Nos. 4109, 4165), 609 P.2d 520
(1980).

The exemption clause of AS 45.50.481(1)

Sec. 45.50.471. Unlawful acts and practices, (a) Unfair methods
of competition and unfair or deceptive acts or practices in the conduct
of trade or commerce are declared to be unlawful.

(b) The terms "unfair methods of competition” and "unfair
deceptive acts or practices" include, but are not limited to, the following
acts:

(1) fraudulently conveying or transferring goods or services by
representing them to be those of another;

(2) falsely representing or designating the geographic origin of
goods or services;

(3) causing a likelihood of confusion or misunderstanding as to the
source, sponsorship, or approval, or another person's affiliation,
connection, or association with or certification of goods or services;

(4) representing that goods or services have sponsorship, approval,
characteristics, ingredients, uses, benefits, or quartities that they do

not have or that a person has a sponsorship, approval, status,
affiliation, or connection that he does not have;
(5) representing that goods are original or new if they are

deteriorated, altered, reconditioned, reclaimed, used, secondhand, or
seconds;

(6) representing that goods or services are of a particular standard,
quality, or grade, or that goods are ofa particular style or model, if they
are of another;

(7) disparaging the goods, services, or business ofanother by false or
misleading representation of fact;

(8) advertising goods or services with
advertised;

intent not to sell them as

(9) advertising goods or service' with intent notto supply reasonable
expectable public demand, un'.-ss the advertisement prominently
discloses a limitation of quantity;

(10) making false or misleading statements of fact concerning the
reasons for, existence of, or amounts of price reductions;

(11) engaging in am' other conduct creating a likelihood ofconfusion
or of misunderstanding and which misleads, deceives or damage; a
buyer or a competitor in connection with the sale or advertisement of
goods or services;

(12) using or employing deception, fraud, false pretense, false
promise, misrepresentation, or knowingly concealing, suppressing, or
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8§ 45.50.471 Alaska Statutes § 45.50.471

omitting a material fact with intent that others rely upon the
concealment, suppression or omission in connection with the sale or
advertisement of goods or services whether or not a person has in fact
been misled, deceived or damaged,;

(13) failing to deliver to the customer at the time of an installment
sale ofgoods or services, a written order, contract, or receipt setting out
the name and address of the seller and the name and address of the
organization which he represents, and all of the terms and conditions
of the sale, including a description of the goods or services, which shall
be stated in readable, clear, and unambiguous language;

(14) representing that an agreement confers or involves rights,
remedies or obligations which it does not confer or involve, or which are
prohibited by law;

(15) knowingly making false or misleading statements concerning
the need for parts, replacement, or repair service;

(16) misrepresenting the authority of a salesman, representative or
agent to negotiate the final terms of a consumer transaction;

(17) basing a charge for repair in whole or in part on a guaranty or
warranty rather than on the actual value of the actual repairs made or
work to be performed on the item without stating separately the
charges for the work and the charge for the guaranty or warranty, if
any;

(18) disconnecting, turning back or resetting the odometer of a
vehicle to reduce the number of miles indicated;

(19) using a chain referral sales plan by inducing or attempting to
induce a consumer to enter into a contract by offering a rebate,
discount, commission, or other consideration, contingent upon the
happening of a future event, on the condition that the consumer either
sells, or gives information or assistance for the purpose of leading to a
sale by the seller of the same or related goods;

(20) selling or offering to sell a right of participation in a chain
distributor scheme;

(21) selling, falsely representing or advertising meat, fish or poultry
which has been frozen as fresh food;

(22) failing tu “mply with AS 45.02.350;

(23) failing to comply with AS 45.45.130 — 45.45.240;

(24) counseling, consulting or arranging for future services relating
to the disposition of a hody upon death whereby certain personal
property, not including cemetery lots and markers, will be furnished or
the professional services of a funeral director or embalmer will be
furnished, unless the perron receiving money or property deposits the
money or property and money or property is received, within five days
of its re'eipt, in a trust in a financial institution wh > deposits an’
insured by an instrumentality of the federal government designating
the institution as the trustee as a separate trust in tne name only if
the person on whose behalf the arrangements are made with a



§ 45.50.471 § 45.50.471

Trade and Commerce

provision that the money or property may only be applied to the
purchase of designated merchandise or services and should the money
or property deposited and any accrued interest not be used s the
purposes intended on the death of the person on whose behalf the
arrangements are made, all money or property in the trust shall
become part of his estate; upon demand by the person on whose behalf
the arrangements are made, all money or property in the trust
including accrued interest, shall be paid to him; this paragraph does
not prohibit the charging of a separate fee for consultation, counseling
or arrangement services ifthe fee is disclosed to the person making the
arrangement; any arrangement under this paragraph which would
constitute a contract of insurance under AS 21 is subject to the
provisions of AS 21,

(25) failing to comply with the terms of the Alaska Gasoline
Products Leasing Act (AS 45.50.800 — 45.50.850).

() The unlawful acts and practices listed in (b) of this section are in
addition to and do not limit the types of unlawful acts and practices
actionable at common law or under other state statutes.

(d) Repealed by § 21 ch 166 SLA 1978. (8 2 ch 246 SLA 1970; am § 1
ch 53 SLA 1974; am § 1ch 138 SLA 1974; am § 1 ch 183 SLA 1975;
am § 2 ch 146 SLA 1976; am § 3ch 197 SLA 1976; am § 3 ch 234 SLA
1976; am § 21 ch 166 SLA 1978)

Effect of amendments. — The first Legislative history report. — For

1976 amendment added paragraph (23) of
subsection (b).

The second 1976 amendment
paragraph (24) of subsection (b).

The third 1976 amendment
paragraph (25) of subsection (b).

The 1978 amendment repealed
subsection (d), which read "When a person
is tried under the criminal provisions of
this chapter for engaging in an unlawful
act or practice under this chapter, it must
be shown tnat he acted knowingly and
with intent."”

Editor's note. — The paragraph added
tosubsection (b) by § 3, ch. 197, SLA 1976,
was designated paragraph (23) ,n the act.
The paragraph added to subsectio i th) by
§ 3, ch. 234, SLA 1976, was u dgnated
paragraph (22) in the act.

Section 1, ch. 234, SLA 1976 pnvides:
"Findings of the legislature The
legislature finds and declares that sir.ce
the distribution nnd sale:, ‘hrour.h Ic ise
agreements, of gasoline in the stoic vitally
affect the economy of the stale the public
interest, welfare, and transportation, it is
necessary to define the relationships and
responsibilities of the parlies to certain
agreements pertaining to leasing.”

added

added

report on ch. 246, SLA 1970 (FCCS 2d HCS
CSSB 252), see 1970 House Journal, p.
1546; 1970 House Journal Supplement No.
10; 1970 Senate Journal, p. 1295.

This statute did not chill
constitutionally protected speech,
where the speech in question involved

communications regarding alleged debts
nnd thus fell within the rubric of
commercial speech, which enjoys a lesser
first amendment protection than
noncommercial speech. Slate v. 0'Neill
Investigations, Inc., Sup. Ct. Op. No. 2053
(File Nos. 4109, 4165), 609 P.2d 520
(1980).

Subsection (u) not vague. — The
words of subsection (a) of this section have
n "well-defined" meaning in the area of
trade regulation and arc therefore not
vague. Slate v. O0'Neill Investigations,
Inc., Sup. Cl. 0p. No. 2053 (File Nos. 4109,
4165), 609 P.2d 520 (1980).

Two elements must be proved to
establish a prinin facie case of unfair
or deceptive acts or practices under the
act; (1) that the defendant is engaged in
trade or commerce; and (2) that in the
conduct of trade or commerce, an unfair
act or practice has occurred. Slate v.
0'Neill investigations, Inc., Sup. Ct. Op.



§ 45.50.472

No. 2053 (File Nos. 4109. 4165). 609 P.2d
520 (1980).

When act or practice is deceptive or
unfair. — An act or practice is deceptive
or unfair if it has the capacity or tendency
to deceive. State v. 0 'Neill Investigations,
Inc...Sup. Ct. Op. No. 2053 (File Nos. 4109,
4165'. 609 P.2d 520(1980).

Actual injury as a result of the
deception is not required. State v.
0'Neill Investigations, Inc., Sup. Ct. Op.
No. 2053 (File Nos. 4109. 4165), 609 P.2d
520 (1980).

Intent to deceive need not be proved.
State v. 0'Neill Investigations, Inc., Sup.
Ct. Op. No. 2053 (File Nos. 4109, 4165),
609 P.2d 520 (1980).

Testimony of consumers that they
were misled is sufficient to sustain a
prima facie case of unfair and deceptive
practices. State v. 0'Neill Investigations,
Inc..Sup.Ct. 0p. No.2053 (File Nos. 4109,
4165), 609 P.2d 520 (1980).

An act or practice need not be
deceptive to be unfair. Slate v. 0'Neill
Investigations. Inc., Sup. CI. Op. No. 2053
(File Nos. 4109, 4165), 609 P.2d 520
(1960).

Unfairness will be determined by n
variety of factors, including: (j)whether
the practice, without necessarily having
been previously considered unlawful
offends public policy as it has been
established by statutes, the common law,
or otherwise — whether, in other words, it
is within at least the penumbra of some

common ‘aw, statutory, or  other
established concept of wunfairness; (2)
whether it is immoral, unethical,

oppressive, or unscrupulous: (3) whether it
causes substantial injury to consumers or
competitors or other businessmen. Stale v.
0'Neill Investigations, Inc., Sup. Ct. Op.
No. 2053 (File Nos. 4109, 4165), 609 P.2d
520 0980).

Deceptive and unfnir
collection agencies. —
collection agencies of
action when

acts by
Threats by debt
imminent legal
no such action is actually

Sec. 45.50.472. Junk

Alaska Statutes

telephone calls,

§ 45.50.472

contemplated is a deceptive act or practice.
State v. 0'Neill Investigations, Inc., Sup
Ct. Op. No. 2053 (File Nos. 4109, 4165),
609 P.2d 520 (1980).

Harassment of debtors by telephone
calls to them, their relatives or their
employers constitutes an unfair act or
practice. Stale v. 0'Neill Investigations,
Inc..Sup. Ct. Op. No. 2053 (File Nos. 4109,
4165), 609 P.2d 520 (1980).

A misrepresentation by adebt collection
agency that failure to pay an alleged debt
will result in impairment of one's credit
rating has been held to be an unfair and
deceptive aci or practice. State v. 0 'Neil!
Investigations, Inc.. Sup. Ct. Op. No. 2053

(File Nos. 4109, 4165), 609 P.2d 520
(1980).

The use by collection agencies of
simulated legal documents or collection
forms labelled "Final Demand Before

Legal Action” when no legal action is in
fact taken -unstitules a deceptive act.
State v. 0 'Neill Investigations, Inc., Sup.
Ct. Op. No. 2053 (File Nos. 4109, 4165),
609 P.2d 520 (1980).

Quoted in  Swenson Truckiig &
Excavating, Inc. v. Truckweld Equip. Co.,
Sup. Ct, Op. No. 2008 (File No. 4258), 604
P.2d 1113 (1980).

Am. Jur. 2d, ALR and C..J.S,
references. — 32 Am. Jur. 2d. False
Pretenses, 5 1 el seq.; 37 A.n. Jur. 2d,

Fraud nnd Deceit, 41 cl siq.

Validity, construction, a ,d elfeci of state
legislation regulating or controlling
"baiband-switrh™ or “disparagement”
advertising or sales practices, 50 ALR3d
1008.

Scope and exemptions of stale deceptive
trade practice nnd consumer protection
acts. 89 ALR3d 399.

Practices forbidden by stnle deceptive
trade practice and consumer protection
acts. 89 ALR3d 449.

35C.J.S. False Pretenses 5 14;37 C.J.S.
Fraud 154; 37 C€.J.S. Fraudulent
Conveyances 5 <69,

(@ Making a junk

telephone call without the prior written consent of the person called is

unlawful.

(o) In this section "junk telephone call” means a telephone call made
for the purpose of advertising through the use of a recorded

advertisement.

(¢) The provisions of AS 45.50.481 — 15.50.561 apply to this section.

(8 1ch 17 SLA 1978)
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Trade and Commerce

Sec. 45.50.481. Exemptions. Nothing in AS 45.50.471—45.50.561
applies to

(1) an act or transaction regulated under laws administered by the
state, by any regulatory board or commission, or officer acting under
statutory authority ofthe state or of the United States, unless the law
regulating the act or transaction does not prohibit the practices
declared unlawful in AS 45.50.471;

(2) an act done by the publisher, owner, agent, or employee of a
newspaper, periodical or radio or television station in the publication
or dissemination of an advertisement, when the owner, agent
employee did not have knowledge of the false, misleading or decep'
character of the advertisement or did not have a direct financial
interest in the sale or distribution of the advertised product or service;

(3) an act or transaction regulated under AS 21.36 or AS 06.05 or

any regulations promulgated under authority of those chapters. (8§ 2ch
246 SLA 1970; am § 2, 3 ch 53 SLA 1974)

Mere regulation under a separate
and distinct statutory scheme satisfies
only one prong of paragraph (1) of this
section: unfair acts and practices are
exempt from the purview of the act or.ly
where the business is both regulated
elsewhere and the wunfair acts ard
practices are therein prohibited. Stale v.

This article embraces independent
debt collection practices. — See i.ole
under this calchline following the article
analysis.

AL.It references. - Scope and
exemptions of state deceptive trade
practice nnd consumer protection acts, 89
ALR3d 399.

0'Neill Investigations. Inc., Sup. Ct. Op.
No. 2053 (File Nos. 4109, 4165), 609 P.2d
520 (1980).

Sec. 45.50.491. Regulations. The attorney general, in accordance
with the Administrative Procedure AL (AS 44.62), may adopt
regulations interpreting and forms necessary for administering the
provisions of AS 45.50.471 — 45.50.561. (8 2 ch 246 SLA 1970; am g 4
ch 53 SLA 1974)

Sec. 45.50.495. Investigative power of attorney general, (a) If
the attorney general has cause to believe that a person has engaged in,
is engaging in or is about to engage in, a deceptive trade practice under
AS 45.50.471, he may

(1) request the person to file a statement or report in writing, under
oath, on forms prescribed by him, setting nut all facts and
circumstances concerning the sale or advertisement of property by the
person, and other information considered necessary; *

(21 examine ur er oath any person in connection with the sale or
advertisement of property;

(3) examine property or sample of the property, record, book,
document, account or paper Lha: he considers necessary;

(4) make true copies of records, books, documents, accounts, or
papers examined under (3) of this subsection which may be offered in
evidence in place of the originals in actions brought under AS
45.50.471 — 45.50.561; and
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(5) under an order of the superior court, impound samples of
property which are material to his investigation and retain the sample
until proceedings undertaken under AS 45.50.471 — 45.50.561 are
completed.

(b) The attorney general, in addition to other powers conferred on
him by this section, may issue subpoenas to require the attendance of
witnesses or the production of documents or other physical evidence,
administer oaths, and conduct hearings to aid an investigation or
inquiry. Service of an order or subpoena shall be made in the same
manner as a summons in a civil action in the superior court. (8 5ch 53
SLA 1974)

Sec. 45.50.501. Restraining prohibited acts, (a) When the
attorney general has reason to believe that a person has used, is using,
or is about to use an act or practice declared unlawful in AS 45.50.471,
and that proceedings would be in the public interest, he may bring an
action in the name of the state against the person to restrain by
injunction the use of the act or practice. The action may be brought in
the superior court in the judicial district in which the person resides or
is doing business or has his principal place of business in Alaska, or,
with the consent of the parties, in any other judicial district in the
state.

(o) The court may make additional orders or judgments that are
necessary to restore to any person in interest any money or property,
real or personal, which may have been acquired by means of an act or

practice declared to be unlawful by AS 45.50.471. (8 2 ch 246 SLA
1970)

ALU reference. — Validity of express  to court (o grant, restitution of fruits of
statutory grant of power tostale toseek, or consumer fraud, 59 ALR3d 1222.

Sec. 45.50.511. Assurances of voluntary compliance. In the
administration of AS 45.50.471 —45.50.561, the attorney general may
accept an assurance of voluntary compliance with respect to an> act or
practice considered to be violative of AS 45.50.471 — 45.50.561 from a
person who has engaged or was abou'. to engage in such an act or
piuctice. Such an assurance shall be in writing and shall be filed with
and is subject to the approval of the superior court in the judicial
district in which the alleged violator resides or is doing business or has
his principal place of business in Alaska. Such an assurance of
voluntary compliance is not considered an admission of violation for
any purpose. Matters closed in this way may at any time be reopened
by the attorney general for further proceedings in the public interest,
under AS 45.50.501. (8 2 ch 246 SLA 1970)

Sec. 45.50.521. When information and evidence confidential
and nonadmissible. (a) Repealed by 8§ 6 ch 53 SLA 1974.

262
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(b) Subject to the provisions of AS 45.50.501(a), the attorney general
may not make public the name of a person alleged to have committed
an act or practice declared unlawful in AS 45.50.471 during an
investigation conducted by him under AS 45.50.471 — 45.50.561, nor
are the records of investigation or intelligence information of the
attorney general obtained under AS 45.50.471 — 45.50.561 considered
public records available for inspection by the general public. However,
the attorney general is not prevented from issuing public statements
describing or warning of a course of conduct or a conspiracy which
constitutes or will constitute an unlawful act or practice, whether on
a local, state, regional, or national basis. (§ 2 ch 246 SLA 1970; am § 6
ch 53 SLA 1974)

Sec. 45.50.531. Private and class actions, (a) A person who
purchases or leases goods or services and thereby suffers an
ascertainable loss of money or property, real or personal, as a result of
another person’s act or practice declared unlawful by AS 45.50.471,
may bring a civil action in the judicial district in which the seller or
lessor resides or has his principal place of business or is doing business,
to recover actual damages or S200, whichever is greater. The jury or,
if the action is tried without a jury, the judge may, in cases of wilful
violation, award up to three times the actual damages sustained, and
in all eases the court may provide equitable relief it considers
necessary or proper.

(b) A person entitled to bring an action under this section may, after
investigation by and approval of the attorney general, if the unlawful
act or practice has caused similar injury to numerous other persons
similarly situated and if he adequately represents the similarly
situated persons, bring an action on behalf of himself and other
similarly injured and situated persons to recover actual damages. A
person planning to bring an action under this subsection shall first
submit to the attorney general a copy of his proposed complaint, and
he may not file the complaint in court without the attorney general’s
approval. In an action brought under this subsection, the court may in
its discretion order, in addition to damages, injunctive or other
equitable relief.

(c) Upon commencement of an action brought under this section the
clerk of the court shall mail a copy of the complaint or other initial
pleading to the attorney general and, upon entry of an order or
judgment in the action, shall mail a copy of the order 'v judgment to
the attorney general.

(d) In an action brought by a person under this section, the court,
may award, in addition to the relief provided in this section, reasonable
attorney fees and costs.

(e) A permanent injunction or final judgment against a person
against whom an action was initialed under AS 45.50.501 is prima
facie evidence in an action brought under this section that the person
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used or employed an act or practice declared unlawful by AS 45.50.471.

(f) No person may commence an action under this section more than
two years after he discovers or reasonably should have discovered that
his loss resulted from an act or practice declared unlawful by AS
45.50.471.

(g) If the court finds for the defendant in an action brought under
this section, it may award the defendant an amount equal to the actual
costs and attorney fees he incurred in his defence

(h) Manufacturers or suppliers of merchandise, the fault of which is
the basis for the action under this chapter, aie liable for the damages
assessed to or suffered by retailers charged under this chapter. (8 2 ch
246 SLA 1970; am § 1 ch 225 SLA 1976)

Effect of amendment. - The 1976
amendment deleted the former fourth
sentence of subsection (), which read
"Also, In an action brought under this
subsection, the plaintiff shall post bond of
not less than S5,000 and which issufficient
to cover costs nnd attorney feeswhich may
be awarded under (g) of this section."

Applied in Swenson Trucking &
Excavating, Inc. v. Truckweld Equip. Co.,

Sup. Ct. Op. No. 2008 (File No. 4288), 604
P.2d 1113 (1980).

ALR references. — Consumer class
action based on fraud or
misrepresentations, 53 ALR3d 534.

Right t private action under state
consumer protection act, 62ALR3d 169.

Reasonableness of offer of settlement
under state deceptive trade practice nnd
consumer protection acts, 90ALR3d 1350.

Sec. 45.50.541. Nonnegotiability of consumer paper, (a) If a
contract for sale or lease of consumer goods or services on credit entered
into between a retail seller and a retail buyer requires or involves the
execution of a promissory note or instrument or other evidence of
indebtedness of the buyer, the note, instrument or evidence of
indebtedness shall have printed cn its face the words "consumer
paper," and the note, instrument or evidence of indebtedness with the
words "consumer paper"” printed on i is not a negot ble instrument
within the meaning of Uniform Commercial Code (AS 45.01 — 45.09).

(b) Notwithstanding the absence or such a notice on a note,
instrument or evidence of indebtedness arising out of a consumer credit
sale or consumer lease as described in this section, an assignee of the
rights of the seller or lessor is subject to all claims and defenses of the
buyer or lessee against the seller or lessor arising out of the sale or
lease. An agreement to the contrary has no effect in limiting the rights
of a consumer.

() The assignee’s liability under this section may not exceed the
amount owing to the assignee at the time the claim or defense is
asserted against the assignee. (§ 2 ch 246 SLA 1970)

Cross reference. - As t form of
negotiable instruments, see AS 45.03.104
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§ 45.50.542 T rade and Commerce 8§ 45.50.561

Sec. 45.50.542. Waiver. A waiver by a consumer of the provisions
of AS 45.50.471 — 45.50.561 is contrary to public policy and is
unenforceable and void. (8 7 ch 53 SLA 1974)

Sec. 45.50.545. Interpretation. In interpreting AS 45.50.471 due
consideration and great weight should be given the interpretations of
sec. 5(a)(1) ofthe Federal Trade Commission Act (15 U.S.C. § 45(a)(1))
made by the Federal Trade Commission and the federal courts. (§ 8 ch

53 SLA 1974)

The Federal Fair Debt Practices Act.
15 U.S.C. 1 1692 (Supp. 1977). expands
already existing Federal Trade
Commission jurisdiction over unfair or
deceptive acts and practices of collection
agencies; it isnot written on a clean slate.
The Federal Trade Commission$§ prior

exercise of jurisdiction in this area is
entitled to great weight, and leads to the
conclusion that the new act merely
supplements the old State v. O"Neill
Investigations. Inc., Sup. Ct. Op. No. 2053
(File Nos. 4109. 4165), 609 P.2d 520
(1980).

Sec. 45.50.551. Penalties, (a) A person who violates the terms ofan
injunction or restraining order issued under AS 45.50.501 shall forfeit
and pay to the state a civil penalty of not more than 525,000 per
violation. For the purposes of this section, the superior court in a
judicial district issuing an injunction retains jurisdiction, and the
cause shall be continued, and in these cases the attorney general acting
in the name of the svate may petition for recovery of the penalties.

(b) In an action brought under AS 45.50.501, if the court finds that
a person is using or has used an act or practice declared unlawful by
AS 45.50.471, the attorney general, upon petition to the court, may
recover, on behalf of the state, a civil penalty of not more than 55,000
per violation.

() Repealed by § 21 ch 166 SLA 1978. (8 2ch 246 SLA 1970; am S 9
ch 53 SLA 1974: am § 21 ch 166 SLA 1978)

Effect of amendment. — The 1978 contained a penally for conduct declared
amendment repealed subsection t©), which  unlawful bv AS 45.50.471.

Sec. 45.50.561. Definitions. In AS 45.50.471 — 45.50.561

(1) "advertising” includes the attempt directly or indirectly by
publication, dissemination, solicitation, endorsement or circulation,
display in any manner, including solicitation or dissemination by mail,
telephone or door-to-door contacts, or in any other way, to induce
directly or indirectly a person to enter or not enter into an obligation
or acquire title or interest in any merchandise or to increase the
consumption of it or to make a loan;

(2) "documentary material” means the original or a copy of a book,
record, report, memorandum, paper, communication, tabulation, map,
chart, photograph, mechanical transcription, or other tangible
document or recording, wherever situate;



§ 45.50.561 Alaska Statutes 8§ 45.50.561

(3) "examination” of documentary material includes the inspection,
study, or copying of the material, and the taking of testimony under
oath or acknowledgment in respect of documentary material or copy of
it;

(4) "seconds” means manufactured items having flaws or consisting
of a standard quantity or quality less than the manufacturer’s quality
standard;

(5) "chain distributor scheme” means a sales device whereby a
person, upon condition that he make an investment, is granted a
license or right to solicit or recruit for profit one or more additional
persons who are also granted a license or right upon condition of
making an investment and may further perpetuate the chain of
persons who are granted a license or right upon the condition of
investment; a limitation as to the number of persons who may
participate, or the presence ofadditional conditions affecting eligibility
for the license or right to solicit or recruit or the receipt of profit from
these does not change the identity of the scheme as a chain distributor
scheme; as used in this paragraph, "investment" means acquisition, for
a consideration other than personal services, of tangible or intangible
property, and includes but is not limited to franchises, business
opportunities and services; "investment" does not include sales
demonstration equipment and materials furnished at cost for use in

making sales and not for resale;

(6) "consumer” means a person who seeks or acquires goods or
services by lease or purchase;

(7) "knowingly" means actual awareness of the falsity or deception,
but actual awareness may be inferred where objective manifestations
indicate that a person acted with actual awareness;

(8) "fresh" means a condition of food which has never been frozen.
(S 2 ch 246 SLA 1970; am § 10 ch 53 SLA 1974; am § 2 ch 138 SLA
1974)

Article 5. Monopolies; Restraint of Trade.

Section Section
562. Combinations in restraint of trade 576. Suits by persons injured

unlawful 576. Certain violations constitute
564. Monopolies and attempted misdemeanor

monopolies unlawful 560. Injunction by attorney general

566, Transactions and agreements not to  562. Jurisdiction of court
use or deal in commodities or 564. Consent judgment

services unlnwful 556. Judgment in favor of the slate as
56?. Mergers, acquisitions, unlawful evidence in action
when competition lessened 568. Limitation of actions
570. Interlocking directorates and  590. Powers of the attorney general
relationships 592. Documentary evidence
572 Exemptions 594. Testimony of witnesses
574 Contracts voidable 59. Definitions
266
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NOTICE: This opinion is subject to formal
correction before publication in the Pacific
Reporter. Readers are requested to bring
typographical or other formal errors to the
attention of the Clerk of the Appellate

Courts, 303 K Street, Anchorage,

Alaska

99501, in order that corrections may be

made prior to permanent publication.

THE SUPREME COURT OF THE STATE OF ALASKA

STATE OF ALASKA,

Appellant,

File No. 5006

V.
0P I 0N
FIRST NATIONAL BANK OF
ANCHORAGE,
Appellee.
GEORGE H. BROWN, JR.,
LAWRENCE BROUSE, JOHN LRYE
and COMMONWEALTH MORTGAGE
CORPORATION,
Appellants, File No. 5107
Cross-Appellees, Cross-Appeal No.
V.
STATE OF ALASKA,
Appellee,
Cross-Appellant. [No. 2591 - Decmeber
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Appeal from the Superior Court of the State of
Alaska, Third Judicial District, Anchorage,

James K. Singleton, Judge.
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Appearances: Michele D.- Brown, Donna Dell*Clio,
Connie J. Sipe, Assistant Attorneys General,
Anchorage, Avrum M. Gross and Wilson L. Condon,
Attorneys General, Juneau, for Appellant,

State of Alaska. John R. Beard, Beard & Lawer,
Anchorage, for Appellee, First National Bank.
Terry C. Aglietti, John W. Sivertsen, Aglietti,
Offret & Pennington, Anchorage, for Appellants,
George H. Brown, Jr., Lawrence Brouse, John
Dryer, and Commonwealth Mortgage Corporation.

Before: Rabinowitz, Chief Justice, Ccnnor,
Burke, Matthews and Compton, Justices.

MATTHEWS, Justice.
RABINOWITZ, Chief Justice, dissenting in part.

These appeals arise from an action brought by the
Attorney General against George Brown, Jr. and othersl in-—
volved in the development and sale of certain real property
in this state. The basic conduct complained of consists of
various misleading statements and omissions concerning the
suitability of the land for residential construction. The
State sought to enjoin such conduct and to obtain restitu—
tion on behalf of individual lot purchasers. After ob—

taining a preliminary injunction, the State joined as an

1. The others are: Neil Hausam, 3rown®"s engi —
neer? John Dryer, Brown®s primary Windsong lot salesman;
Lawrence Brouse, hired by Brown to manage the Windsong
development project? Knik River Estates, a limited partner—
ship of which Brown 1is the general partner; and Commonwealth
Mortgage Corporation, formed by Brown after the State
instituted this action and to which Brown subsequently
transferred the promissory notes and deeds of trust executed
by Windsong lot purchasers. For simplicity, these defend-—
ants will frequently be referred to collectively as "Brown."

-2-



additional defendant First National Bank of Anchorage, which
had financed the real estate development, seeking cancella—
tion of purchasers®™ promissory notes which the Bank was
holding as collateral for its loans to Brown. The lower
court dismissed the State"s action against First National
and, after a non-jury trial, entered judgment against Brown.
That judgment permanently enjoined Brown from engaging in
certain conduct and adjudged him liable to the State, as
trustee for individual purchasers, for $1,*11,357.60.2
Brown has appealed that judgment and the State has filed a
cross-appeal. The State has also appealed the trial court®"s
dismissal of its claim against First National.

l. BACKGROUND

A. Facts

The following facts were found by the court. They
are not challenged on appeal and we therefore take them as
true.

George Brown, Jr. is the general partner of Knik
River Estates, a limited partnership. In the summer of

1975, he began developing seme property which lies adjacent

2. Judgment was entered jointly and severally
against Brown and Commonwealth Mortgage Corporation for the
full amount. Dryer was held liable for only $50,0.00 and

Brouse for $37,500. Hausam was dismissed as a defendant
earlier in the case upon prevailing on a summary judgment
motion and is not a party to these appeals. Knik River

Estates 1is not mentioned in the trial court®s final judg-—
ment.

-3-



to the Knik River in the Matanuska-Susitna Borough, known as
the Windsong Subdivision. He knew at that time that the
land had in the past been subject to flooding. The source
of that flooding is Lake George, which periodically forms
when the Knik River becomes dammed by a glacier. When the
ice dam breaks, water is released flooding certain down—
stream areas, including on occasion the Windsong Subdivi-
sion, covering it with as much as fifteen feet of water.3

Brown hired Neil Hausam, a civil engineer and land
surveyor, to survey and plat the land. Hausam studied the
possibility of flooding and concluded that a reoccurrence
was unlikely. Prior to approving the plat, the Matanuska-
Susitna Borough requested that the Army Corps of Engineers
conduct a flood-hazard evaluation of the Windsong Subdivi—
sion. The Corps concluded that virtually all of the sub-—
division was in a high-hazard area. Although Hausam dis—
agreed with that conclusion and informed the Borough of
this, the Borough required that the first page of the
Windsong plat contain a flood-warning notation.

In 1976, Brown commenced selling lots. To assist
him, he hired a salesman, John Dryer, and a property manager,

Lawrence Brouse. Although purchasers were given the second

3. The most recent occurrence of such flooding
appears to have been in 1966.



page of the Windsong plat, they never received the first
page containing the flood warning. In addition, Brown
represented to purchasers, among ether things, that: D
Lake George had not formed since the Good Friday earthquake
of 1964; (2) it would take another earthquake of equal
magnitude for the lake to form again; (3) experts, 1including
the Army Corps of Engineers, had concluded that the possi—
bility of flooding was remote; (4) purchasers of Windscng
lots would be able to obtain flood and mortgage insurance;
and (5) construction financing was readily available. None
of these representations were true.

In December 1977, the Consumer Protection Section
of the Attorney General®s Office began 1investigating the
sale of Windsong lots. Upon learning of that investigation,
Brown sent all purchasers a letter telling them that certain
unfounded complaints were being directed at the Windsong
development. The purpose of that letter was to make pur —
chasers feel secure about their investments and continue
making their property payments. In late January of 1978, a
meeting was held at which Brown, Brouse, Hausam and various
representatives of the Attorney General®s Office were
present. At that meeting Brown was told that the State had
received several consumer complaints regarding the sale of
Windsong lots. He was also shown letters that the State had

received from various experts indicating the existence of a
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flood hazard at the Windsong Subdivision.

Immediately following this meeting, Brown con-—
tacted between sixty and seventy lot purchasers and induced
them to sign a preprinted form affidavit entitled "Declara-—
tion and Memorandum of Understanding." This was drafted by
Brown®"s attorneys for the purpose of lining up favorable
witnesses in case of future litigation. At the time the
document was presented to purchasers, Brown reassured them
that the possibility of flooding was still remote and that
property values had increased. Signing purchasers were not
given a meaningful opportunity to study the document, and
the language contained therein was not comprehensible to the
average purchaser. In effect, the affidavits purported to
be a vote of confidence by investors in the Windsong develop—
ment. Those purchasers whom Brown knew to be dissatisfied
with their investments were not offered the memorandum.

B. Proceedings Below

In February 1978, the State filed a complaint 1in
superior court against Brown seeking injunctive relief and
civil penalties. The State alleged various violations of
the Alaska Unfair Trade Practices and Consumer Protection
Act, AS 45.50.471-45.50.561. Brown filed his answer and
later moved for summary judgment on the ground that the
Consumer Protection Act did not apply to real estate trans-—

actions, or in the alternative that he was exempt from the

-6 -
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Act under AS 45.50.581.4 The trial court granted Brown %

summary judgment motion, but gave the State leave to amend

its complaint.

In Jt e 1978, the State filed its amended com—
plaint, this time alleging that Brown had violated the
Uniform Land Sales Practices Act ("ULSPA"), AS 34.55.004-
34.55.046. Shortly thereafter, the State moved for a
preliminary injunction to enjcin Brown from disposing of
Windsong lots in violation of ULSPA and the administrative

regulations promulgated thereunder, 3-AAC 20.010-.130.

4. That section provides:

Nothing in A5 45.50.471-45.50.561 applies
to

¢)) an act or transaction regulated
under laws administered by the state,
by any regulatory board or commission
or officer acting under statutory
authority of the state or of the

United States, unless the law regulat—
ing the act or transaction does not
prohibit the practices declared un-—
lawful in AS 45.50.4?%*;

Brown argued that he was exempt under this section because
the transactions at issue were regulated under the Inter —
state Land Sales Full Disclosure Act, 15 U.S.C. S8 1701-
1720, which, Brown claimed, prohibits the practices alleged
by the State in this case to violate AS 45.50.47}.. Although
Brown had obtained an exemption frc . the registration pro—
visions of the federal act, the trial court agreed that
Brown was exempt from the Consumer Protection Act and
granted summary judgment to Brown on that basis. Late"." in the
case, however, the trial court concluded that the Consumer
Protection Act did not apply to real property transactions.
See Part 11 of this opinion, infra.



After a lengthy hearing, the lower court entered a pre—
liminary injunction against Brown ordering him to disclose
fully to prospective purchasers the Windsong Subdivision®s
flooding potential, and enjoining him from disposing of land
ilviolation of ULSPA and its implementing regulations.
Brown was also enjoined from taking any adverse action
against lot purchasers who, after being notified by the
State of the court®"s preliminary findings, elected to
rescind their land purchase contracts. Such purchasers were
directed to make all future payments to the court registry*.
Approximately seventy purchasers indicated that they wished
to rescind their contracts and obtain restitution.

In December 1978, the State amended its complaint
again to add First National Bank of Anchorage as a defend-—
ant. The Bank®s involvement in this case stems from loans
it made to Brown to finance the Windsong development. In
1977, First National loaned $200,000 to Knik River Estates
to purchase materials for constructing a sewer system in the
Windsong Subdivision. In accordance with its collateral and
loan agreement, Knik River Estates pledged to the Bank the
promissory notes and deeds of trust executed by lot pur—
chasers. When, in the early part of 1978, Brown formed
Commonwealth Mortgage Corporation to assume ownership of the

Windsong Subdivision, Commonwealth continued to pledge to



the Bank the promissory notes and deeds of trust received
from the sale of Windsong lets. In August 1978, First
National loaned Commonwealth $500,000 to retire the balance
of the earlier loan and to install electric and telephone
utilities at Windsong.

The 1977 and 1978 loan agreements were substan-—
tially identical. Neither involved actual endorsement of
the promissory notes that had been pledged as security and
delivered to First National. Instead, the loan agreements
authorized the Bank to endorse the notes to itself on behalf
of the borrower. In late November of 1978, First National
endorsed over to itself all of the promissory notes 1in its
possession. It then sent collection letters to all Windsong
Jot purchasers who were delinquent in their payments. First
National informed these purchasers that unless all delin—
quent payments were paid within fifteen days, the entire
balance would become due immediate]y. The Bank also told
these purchasers that their payments to the court registry,
pursuant to the preliminary injunction, would not be cred—
ited toward the amounts claimed due.

In its complaint against the Bank the State sought
a declaratory judgment that First National was not a "holder

ir. due course” as well as an order enjoining the Bank from



taking action against purchasers who were making their note
payments to the court registry. The State later moved for
summary judgment against First National, requesting that the
court order the Sunk to deliver to the court the promissory
notes of purchasers who had elected to rescind their land
purchase contracts. First National responded by moving for
dismissal of the State"s complaint against it for failure to
state a claim. The lower court ultimately granted First
National®s motion, concluding that the Attorney General
lacked standing to maintain an action against the Bank.
Trial of the case commenced on March 16, 197S. On
the first day, the lower court orally granted summary judg-—
ment against the State in favor of Hausam, Brown®"s engineer.

The basis for the court"s ruling was that AS 34.55.006,5 the

5. AS 34.55.006 provides:

It is unlawful for a person, in con—
nection with the offer, sale or purchase
of subdivided land directly or indirectly,
to knowingly

(1) employ a device, scheme, or arti—
fice to defraud;

(2) make an untrue statement of a
material fact or omit a statement of a
material fact necessary in order to make
the statements made, in light of the
circumstances under which they are made,
not misleading; or

(3 engage in an act, practice, or
course of business which operates or
would operate as a fraud or deceit upon
a person.

-10-



general antifraud section of ULSPA, could not be applied
retroactively and Hausam had done nothin"= to affect land
sales at Windsong after the effective da* i of that section,
6

September 21, 1977. Immediately following that ruling, 1in
response to a question by Brown®"s counsel, the trial court
stated:

Well, 1 guess, implicit in what the court

has already ruled with regard to Mr.

Hausam is that any claim based upon anyone

who relied - whose actions were motivated

by acts that took place prior to the effect—

ive date of the amendment must fail.
Counsel for the State interjected stating that it was the
Spate®s position that "lulling conduct”™ by Brown which
occurred after the effective date of the ULSPA amendments
could supply the basis for granting restitution to pur—
chasers who bought lots before the amendment®s effective
date. The court reserved ruling on that question and
allowed the case to proceed.

On October 25, 1979, the trial court entered its

final judgment in the matter. That judgment permanently

enjoined Brown from disposing of Windsong lots without first

6. As originally enacted, ULSPA applied
SaleS of subdivided land located outside the state. See Ch.
179, SLA 1968. In 1977, the legislature amended ULSPA to
bring in-state land sales within its scope. See Ch. 138,
SLA 1977. As part of the same bill, the legislature added
AS 34.55.006. The effective date of these changes was
September 21, 1977. Id.

-11-
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obtaining a purchaser®s signature on a document, drafted by
the court, fully disclosing the flood risk at Windsong. It
also enjoined Brown from making any statements inconsistent
with those contained in that document. In addition, Brown
was enjoined from engaging in certain acts and practices
prohibited by the administrative regulations implementing
ULSPA. With respect to the State®"s claim for restitution,
the trial court entered judgment against Brown in favor of
the State, as trustee for those purchasers who had elected
to rescind, for $1,611,357.60. The basis for this award,
however, was not ULSPA, wupon which the State had predicated
its case and upon which Erown had defended. Instead, the
lower court sua sponte ordered restitution on the basis of
common law fraud, and specifically declined to rule on the
applicability or ULSPA. In all, the court®s judgment listed
seventy-one purchasers who were eligible for restitution,
eighteen of whom had bought lots after and fifty-three of
wiom had bought lots before September 21, 1977, the effect—
ive date of the ULSPA amendments. Finally, the lower court
awarded the State attorney"s fees and costs of $42,000 and
$1,894.24, respectively.

C. Contentions on Appeal

On appeal, Brown contends that the trial court

erred in ordering restitution to Windsong lot purchasers on

-12-



the basis of common law fraud. Brown asserts that the State
is without authority to pursue the common law rights of
defrauded land purchasers. In essence, Brown claims that
uhe trial court was >ound to apply ULSPA, under which the
lower court®"s restitution order would not have been proper
since, Brown asserts, ULSPA. cannot be retroactively applied.
Brown also contends that application of ULSPA to in-state
subdividers is unconstitutional, and that the administrative
regulations promulgated under ULSPA are invalid as applied
to him. Finally, Brown claims that the lower court erred in
refusing his request for a jury trial.

The State, on the other hand, argues that the
trial court did not err in granting relief on the basis of
common law fraud. The State also contends that the trial
court®s judgment would have been proper under ULSPA, and
under the Consumer Protection Act as well. The State does,
however, claim that the trial court erred in dismissing 1its
claim against First National Ear.k of Anchorage. The State
also contends that the trial court erred when, shortly
following the issuance of the preliminary injunction, it
denied the State"s request for prejudgment attachment of

certain property belonging to Brown.

-13-



1. APPLICATION OF THE CONSUMER PROTECTION
|

. ACT TO SALES OF REAL PROPERTY

We begin by addressing the State®s contention that
the trial court®"s judgment can be affirmed under the Unfair
Trade Practices and Consumer Protection Act, AS 45.50.471-
45.50.561. We address this argument first because, as the
State points out, AS 45.50.501 specifically authorizes the
Attorney General to bring suit to enjoin violations of the
Act, and expressly empowers the court in such cases to award
restitutory relief.7 As noted earlier, the State®s original
complaint alleged that Brown®"s Windsong activities violated
the Consumer Protection Act. The lower court dismissed that

complaint on the basis of the exemption contained in AS

7. AS 45.50.501 provides in relevant part:

(a) When the attorney general has
reason to believe that a person has
used, 1is using, or is about to use an
act or practice declared unlawful in
AS 45.50.471, and that proceedings
would be in the public interest, he
may bring an action 1in the name of
the state against the person to r'me
strain by injunction the use of tne
act or practice.

(b) The court may make additional
orders or judgments that are necessary
to restore to any person 1in interest
any money or property, real or personal,
which may have been acquired by means
of an act or practice declared to be
unlawful by AS 45.50.471.

-14-
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45.50.481(a).g Later, however, 1in rendering its final
decision, the court held that the Act does not apply at al3
to the sale of real property, a conclusion which the State
claims 1is erroneous. For the reasons discussed below, we
agree with the lower court"s decision.

AS 45.50.471(a) provides:

Unfair methods of competition and

unfair or deceptive acts or practices

in the conduct of trade or commerce are

declared co be unlawful.
Standing alone, this language could be construed as pro—
hibiting misrepresentations made by sellers of real pro-—
perty. Added by way of amendment to the Act in 1974, see
Ch. 53, &1, SLA 1974, subsection (a) was intended "to make
the prohibitory language . . . of the present Act more res—
ponsive to the needs of the Alaskan consuming public and the
business community."9 And, because the Act is remedial, we
are mindful that its provisions are to be liberally con—
strued. State v. O"Neill Investigations, Inc., 609 P.2d 520,
528 (Alaska 1980).

Nevertheless, we are persuaded that the entire

thrust of the Consumer Protection Act 1is directed at re—

gulating practices relating to transactions involving

8. See note 4 supra.

9. Governor®"s Transmittal Letter, 1974 House
Journal 122.



consumer goods and services. Immediately following AS

45 .50. 471 (@) "is a list of twenty-five specific acts or
practices which are expressly prohibited as "unfair methods
of competition” and "deceptive acts or practices."” AS
45.50.471(b). Of these, thirteen concern practices relating
to transactions involving "goods™ or "goods and services"”
generally.*0 The remaining twelve deal with practices

involving the sale of particular types of goodsll or ser-

1*5
vices, ““or relate to certain types of activities commonly

) - ) ) 13
associated with consumer goods and services transactions.

10. See AS 45 .50 .471 (b)) (1) ., (2 .(B) “).B) . O,
@ ., ), ,1) ,(@3) and (19) .

11. AS 45.50.471(b)(10)(resetting vehicle odo—
meters); (21)(selling frozen meat as "fresh™); (25)(failure
to comply with AS 45.50.800-45.50.850, the Alaska Gasoline
Products Leasing Act).

12. AS 45.50.471(b)(17)(excess charges for
warranty vrepairs); (23)(failure to comply with AS 45.45.130-
45.45.240, regulating motor vehicle repairs); (24)(pro—
hibiting certain practices 1in connection with counseling,
consulting or arranging for future services relating to the
disposition of a body upon death).

13. AS 45.50.471(b)(10)(misrepresentations
regarding price reductions); (l4)(misrepresenting legal
r“hts or obligations in an agreement) ; (15) (misrepresenting
the need for parts, replacement or repair service); (16)
(misrepresenting the authority of an agent or representative
to negotiate the terms of a consumer transaction); (20)
(selling or,, offering to sell a right of participation 1iIn a
chain d|3tr”)Ut0r scheme); (22)(failure to comply with AS
45.02.350, regulating the sale of goods or services by door-
to-door solicitation).

-16 -



While subsection (b) makes clear that this list is not
exclusive, none of the enumerated prohibited acts mentions
real property. Nor do any other provisions of the Act
suggest that the legislature intended the sale of real
property to come within the Act"s purview.

It is our judgment that the trial court proparly
invoked the rule of ejusdem generis to construe the language
of AS 45.50.471(a). "[W]hen particular words are followed
by general terms, the latter will be regarded as referring
to things of a like class with those particularly described."1
Chugach Electric Ass"n v. Calais Co., 410 P.2d 508, 509-10
(Alaska 1966). The doctrine is equally applicable when, as
here, specific words comprehending a class of activity
follow a more general description. 2A C. Sands, Sutherland
Statutory Construction &47.17, at 103 (4th ed. 1973). In

our view, real property falls outside of the class "par—

ticularly described,” 1i.e., "goods and services." The list
14. In this respect, Alaska®"s Act differs

the Acts of several states, cases from which have held that

real property transactions are within the”A"ct"s scope. See,

e.g. Nash v. Hoopes, 332 A.2d 411, 413 ~Del,/"Super. 1975)
(Act prohibiting deceptive merchandising practices where
"merchandise™ statutorily defined to include re"al"~"property) ;
Commonwealth v, DeCotis, 316 N.E.2c 748 , 752 ((Mass, 1974)
("trade or commerce"” statutorily defined to incTude the sale
of real property); Commonwealth v. Monumental Properties,
Inc., 329 A.2d 812, 820 ((Pa™ 1974) ("trade or commerce"”
statutorily defined to imhtude the sale of r”al property);
Woods v. Littleton, 554 S.W.2d 662, 667 n.9((Tex, 1977)
("consumers"™ statutorily defined to include T»uijfhasers of
real property).

-17-
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of proscribed activities found in AS 45.50.471(b) suggests
that the Act is directed solely at regulating transactions
involving "products and services sold to consumers 1in the
popular sense."™ Neveroski v. Blair, 358 A.2d 473, 480 (N.J.
1976). In Neveroski, the court was called upon to construe
the word "merchandise,” which was defined in the New Jersey
Consumer Fraud Act to include "anything offered, directly or
indirectly, to the public for sale.” Id. at 479. Because
that language was preceded by the words "objects, wares,
goods, commodities, [and] services,” the court invoked the
doctrine of ejusdem generis to hold that misrepresentation
by a real estate broker in connection with the sale of real
property was not actionable under the New Jersey Act. Id.
at 479-81. The broad language of AS 45.50.471(a), like that
involved in Neveroski, "can logically oe attributed to a
legislative desire to incorporate other consumer trans—
actions™ which may not be regulated by the specific pro—
hibitions found in subsection (b). Neveroski, 358 A.2d at
430.

This construction of subsection (a) also finds
support in other provisions of the Act. AS 45.50.561(6)
defines a "consumer™ as "a person who seeks or acquires
coocs or services by lease or purchase.” (Emphasis added).
Moreover, AS 45.50.531(a) grants a private right of action

only to "[a] person who purchases or leases goods or services
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and thereby suffers an ascertainable loss . . . as a result
of another person®s act or practice declared unlawful by AS
45.50.471."" (Emphasis added). That the section authorizing
the Attorney General to sue to enjoin violations of AS
45.50.471 contains no comparable limitation, see AS 45.50.501,
does not, 1in our opinion, indicate that the scope of the Act
enlarges when suit is instituted by the State.

In sum, we hold that the sale of real property 1is
not within the regulatory scope of the Consumer Protection
Act. Accordingly, Brown®"s liability for restitution to
Windsong lot purchasers could not properly be predicated on
asserted violations of that Act.

I11. THE UNIFORM LAND SALES PRACTICES ACT

After the trial court dismissed the Consumer
Protection Act claim against Brown, the State amended its
complaint to allege violations of the Uniform Land Sales
Practices Act (ULSPA), AS 34.55.004-34.55.046. Throughout
the remainder of the proceedings, the State consistently
asserted and Brown consistently denied liability under this
Act. At the conclusion of the case, the lower court de—
clined to rule on the applicability of ULSPA, relying
instead on the common law. The State contends that the
judgment would have been proper under ULSPA. Brown, on the
other hand, maintains that ULSPA cannot constitutionally

apply to him since the 1977 amendments, which made the Act
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applicable to in-state land sales, vrere enacted in violation
of article 11, section 13 of the Alaska Constitution. Brown
also claims that a court 1is without authority to award
restitution in a suit brought under ULSPA by the Attorney
General. Finally, Brown argues that even if the court could
award restitution, it could not do so as to those purchasers
who bought their lots prior to the effective date of the
ULSPA amendments.

A. The Constitutional Validity of the ULSPA

Amendments.

Article 11, section 13 of the Alaska Constitu—
tion*” requires that every bill be confined to one subject
which must bv, expre.".sed in its title. The 1977 amendments
to ULSPA find their genesis in House Bill 67, entitled "An
Act Relating to the Uniform Land Sales Practices Act." 1977
House Journal 63. The bill was introduced at the Governor-®s

request and all of its provisions related directly to ULSPA.

15. Alaska Constitution, art. 11, & 13 provides:

Every bill shall be confined to
one subject unless it is an appropria—
tion bill or one codifying, revising,
or rearranging existing laws. Bills
for appropriations _,hall be confined
to appropriauions. The subject of
each bill shall be expressed in the
title. The enacting clause shall be:
"Be it enacted by the Legislature of
the State of Alaska.™
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See Governor"s Transmittal Letter, id. at 63-66. The
primary impact of House Bill 67 was .to amend ULSPA to bring
in-state sales of subdivided land within the Act"s scope and
to add a general antifraud section. With only minor changes,
the bill received the House®s approval and was sent to the
Senate for its consideration. At the instance of the Senate
Rules Committee, a Senate Committee Substitute was approved.
1977 Senate Journal 1517. This version of the bill was
entitled "An Act Relating to Land; And Providing for an
Effective Date." Id. at 1489. The sections relating to
ULSPA were essentially the same as those approved by the
House, but the Senate Committee Substitute also contained
various amendments to the Alaska Land Act, AS 38.05.005-
38.15.370. These amendments pertain to the leasing of
state-owned lands and to the Division of Lands®™ zoning
power. It was this version of the bill that ultimately
became law. Ch. 138, SLA 1977.

That every section of Chapter 138, SLA 1977 in
some respect concerns land 1is not disputed. However, it is
just as clear that many of 1its provisions have nothing else
in common. Thus, the issue to be resolved 1is whether the
general heading "land"” can be considered ""one subject™ for
purposes of article 11, section 13. Were we writing on a
clean slate, we would be inclined to find this subject

impermissibly broad. Permitting such breadth under the one-



subject rule could conceivably be misconstrued as a sanction
for legislation embracing "the whole body of the law."
Trumble v. Trumble, 55 N.W. 869, 870 (Neb. 1893). Never —
theless, while the issue 1is indeed close, we are unable, to
say that the legislature has transgressed the limits of
article 11, section 13 established by prior decisions of
this court.

To determine if a bill is confined to one subject,

[a]11 that 1is necessary 1is that the
act should embrace some one general
subject; and by this is meant, merely,
that all matters treated of should
fall under some one general 1idea, be
so connected with or related to each
other, either logically or 1in popular
understanding, as to be part of, or
germane to, one general subject.

Thus, "what constitutes one subject for purposes of art. 11,

8 13 is broadly construed."17 And "[n)o act will be set

aside for failing to comply with this provision except where

the violation is both substantial and plain."18

16. Gellert v. State, 552 P.2d 1120, 1123 (Alaska
1974), quoting Johnson v. Harrison, 50 N.W. 923, 924 (Minn.
1891). See Short v State, 600 P.2d 20, 24 (Alaska 1979);
North Slope Borough v. Sohio Petroleum Corp., 585 P.2d 534,
545 (Alaska 1978).

17. Short v. State, 600 P.2d 20, 23 (Alaska 1979).
See North Slope Borough v. Sohio Petroleum Corp., 585 P.2d
534, 545 (Alaska 1978); Gellert v. State, 522 P 2d 1120, 1122
(Alaska 1974).

18. North Slope Borough v ~,ohio Petroleum Corp. ,
585 P.2d 534, 545 (Alaska 1978). See Short v. State, 600*P.2d
20, 22 (Alaska 1979); Suber v. State Bond Comm., 414 P.2d 546,
557 (Alaska 1966) .



In Gellert v. State, 522 P.2d 1120 (Alaska 1974),
we upheld a bill that provided for the issuance of bends to
finance flood control and small boat harbor projects. These
two topics were found to be confined to one subject because
they.both pertained "to one ongoing plan for the development
of water resources.” Id. at 523. More recently, 1in North
Slope Borough v. Sohio Petroleum Corp., 585 P.2d 534, 545
(Alaska 1978) , we upheld "An Act Relating to Taxation; And
Providing for an Effective Date.”™ Because its various
provisions, although diverse, all related to "state taxa-—
tion,” we found no violation of the one-subject rule. 1d.
at 544-46. In light of these decisions, we must likewise
conclude that "I1"nd"™ 1is not an unduly broad subject for
purposes of article 11, section 13. Consequently, Chapter
138, SLA 1977, the provisions of which all relate to this

subject, 1is constitutionally valid.19

19. Brown also contends that Chapter 138
defective under art. 111, & 13 because the title, "An Act
Relating to Land; And Providing fcr an Effective Date," does
not adequately express its subject matter. Since we have
concluded that "land"” constitutes one subject, we believe
that the requirement that the title express that subject 1is
also satisfied. The purpose of the requirement is to prevent
surreptitious introduction of legislation not indicated by
the title. See Griffin v. Sheldon, 11 Alaska 607, 615
(1948). Chapter 138 contains no hidden provisions unrelated
to its title, and "[a]lnyone interested in any of the par—
ticulars of the bill would be advised by this title to look
to the body of the law. . . ." Wass v. Anderson, 252 N.W.2d
131, 137 (Minn. 1977) .
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B. Restitution Linder ULSPA in a Public Action.

Unlike the Consumer Protection Act, ULSPA does not
expressly authorize the court to award restitutory relief 1in
a suit instituted by the State. Although restitution 1is
expressly available in a private action under ULSPA, AS
34.44.040(b), with respect to public enforcement, the Act
merely provides that the State "may bring an action in the
superior court . . . to enforce compliance v/ith this chapter
or a regulation or order under this chapter.™ AS 34.55.022(c).
According to Brown, the absence of a provision authorizing
restitution in a public action impliedly circumscribes the
court®s power to award such relief unless the State proceeds
under Civil Rule 23, and the case is properly certified as a
class action. While we agree that in a case of this nature -
the State must proceed in a representative capacity, we con—
clude that certification as a class action is not a pre- J
requisite to an award of restitutory relief.

In People v. Superior Court, 507 P.2d 1400 (Cal.
1973), the California Supreme Court was confronted with sub-—
stantially the same issue involved here. In that case, the
California Attorney General brought suit under a statute
that authorized the Attorney General to sue to enjoin
misleading advertising, "but was silent as to the power of
the trial court to order restitution in such a proceeding."”

Id. at 1402. Noting that the statute 1involved "did not



restrict tl.e court®s general equity jurisdiction "in so many
words, or by a necessary and inescapable inference,™" id.,
cuoting Porter v. Warner Holding Co., 328 U.S. 395, 398, 90
L.Sd. 1332, 1337 (1946), the court held that "a trial court
has the inherent power to order, as a form of ancillary
relief, that the defendants make or offer to make restitu-—
tion to the consumers found to have been defrauded.” 507
P.2d at 1402. In support of its holding the court relied on
a number of analogous federal cases that had reached the
same conclusion. See Mitchell v. DeMario Jewelry, 1Inc., 361
u.S. 288, 291-92, 4 L.Ed. 2d 323, 326 (1960); Porter v.
Warner Holding Co., 328 U.S. 395, 398-99, 90 L.Ed. 1332,
1336-38 (1946); Securities and Exchange Comm®*n v. Texas

Gulf Sulphur Co. 446 F.2d 1301, 1307-08 (2d Cir. 1971);
McComb v. Frank Scerbo & Sons, 177 F.2d 137, 138-39 (2d

Cir. 1949). See also Interstate Commerce Comm®n v. B & T
Transportation Co., 513 F.2d 1]82, 1184-85 (1st Cir. 1980).
But see United States v. Parkinson, 240 F.2d 918 (9th Cir.
1956) .

We find the California Supreme Court®"s reasoning
persuasive and therefore hold that the trial court has the
inherent power to or3er restitution in an action brought by
the State under ULSPA. Nothing in that Act or in its legis—
lative history sugaosts that the legislature intended to

restrictethe court®"s traditional equity powers when properly
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invoked. That the legislature saw fit to provide a private
right of action for restitution under ULSPA does not, 1in our
judgment, operate to curtail the ccart®s power to award such
relief at the instance of the State. See Pierce v. Superior
Court, 37 P. 460, 461 (Cal. 1934).

There remains, however, the question of how the
State must proceed in a case of this nature; an issue that
has received scant attention from the courts. As we per—
ceive it, the principal difference between this case and one
brought as a private.class action is that the State 1is not a
member of the class of persons whom it seeks to represent.20
While the State here denies that it is representing anyone
other than 1itself, asserting that its action is predomin—
antly founded in law enforcement, it is clear that as to the
restitution claim the State 1is attempting to enforce the
rights of a class of private individuals. Thus, we believe
that the State must be regarded as acting in a representat—
ive capacity. This conclusion finds support in the case of
Kugler v. Romain, 279 A.2d 640 (N.J. 1971), 1in which the

court sustained the Attorney General®s authority to maintain

an action for restitution on behalf of defrauded consumers

20. By its own terms Rule 23 requires that
representative be a member of the class on behalf of which
suit is brought. It states that " [o]ne or more members of a
class may sue or be sued as representative parties on behalf
of all. . . ." Alaska R. Civ. P. 23(a). Thus, the State
could not have brought this suit as a Rule 23 class action.
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as a suit "in the nature of a class action." Id. at 649.

Although the court did not discuss at length the procedural
aspects of such a suit, it did note in passing that" "guid-—
ance may be found in [New Jersey statutes] which relate
generally to class actions.”™ 1d.

We Ilikewise conclude that guidance as to the pro—
cedural aspects of a case such as this may be found in our
own rule governing the maintenance of representative actions,
Civil Rule 23. Of particular importance is that part of the
Rule relating to notice to members of the class being

represented. Subsection (c)(2) of the Rule in relevant part

provides:

[T]he court shall direct to the
members of the class the best notice
practicable under the circumstances,
including notice to all members who
can be identified through reasonable
effort. The notice shall advise
each member that (A) the court will
exclude him from the class if he so
requests by a specified date; (B)
the judgment, whether favorable or
not, will include all members who

do not request exclusion; and (C)
any member who does not request ex—
clusion may, if he desires, enter

an appearance through his counsel.

Alaska R. Civ. P. 23(c) (2). Following this procedure will

assure that those individuals who elect to be represented by

the State will be bound by the judgment, "like any other

persons whose claims are prosecuted by an authorized representa—

tive." McComb v. Frank Scerbo & Sons, 177 F.2d 137, 140 (2d
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Cir. 1949) (Hand, C.J., concurring). And ensuring that the
judgment has this res judicata effect will promote judicial
economy by lending finality to litigation and protect the
defendant from the unfair risk of being subjected to mul —
tiple lawsuits arising from the same claim. See Note,

New York City"s Alternative to The Consumer Class Action:
The Government As Robin Hood, 9 Harv. J. Legis. 301, 345-47
(1972) ; California Corporations Code Section 25530(b);
Government Agency Suit Versus The Private Class Action, 27
Hastings L.J. 265, 279-80 (1975).

In tne instant case, the trial court instructed
the State to notify all Windsong lot purchasers of the
State®s action against Brown. The purpose of such notice
was to determine which purchasers wished to participate in
any order of restitution ultimately decreed by the court.
This notice, however, did not comport with the requirement
discussed above that the notice state that those electing to
participate will be bound by the final judgment, whether
favorable or not. Consequently, whether the lower court"s
judgment in this case would be binding on each Windsong Ilot
purchaser remains open to question. However we do not
believe that this defect requires that the case be remanded
for further proceedings. Before an individual 1lot purchaser

receives money under a judgment ordering restitution, he
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should first consent in writing to be bound by that judg-—
ment. That will, under the circumstances of this case,

in large part accomplish the goals of the notice requirement
of Rule 23 (c) (2).

C. Brown"s Liability Under ULSPA

We must now determine whether the lower court®s
restitution order can be upheld under ULSPA.

AS 34.55.006 provides:

It is unlawful for a person, 1in con—
nection with the offer, sale or purchase
of subdivided land directly or indirectly,
to knowingly

(€D) employ a device, scheme or arti-—
fice to defrai U;

(2) make an untrue statement of a
material fact or omit a statement of
material fact necessary in order to make
the statements made, 1in light of the cir—
cumstances under which they were made,
not misleading; or

3) engage 1in an act, practice, or
course of business which operates or would
operate as a fraud or deceit upon a person.

A person who disposes of subdivided land?* in violation of

21. "Subdivided land"” is defined in AS 34.55
as including "land which 1is divided or 1is proposed to be
divided for the purpose of disposition into two or more lots,

parcels, units or interests. . . ." That Brown was selling
subdivided land at the time the State instituted this action
is not disputed. Since Brown received an exemption from the

registration provisions of the federal Interstate Land Sales
Full Disclosure Act, see note 4 supra, he is also exempt
from the registration provisions of ULSPA. AS 34.55.042(a)
(3). This does not, however, immunize Brown from liability
under AS 34.55.006. See 1d.; Governor®s Transmittal

Letter, 1977 House Journal~65.
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this section is civilly liable to a purchaser
unless 1in the case of an untruth

or omission it is proved that the pur —

chaser knew of the untruth or omission

or that the person offering or disposing

of subdivided land did not know and in

the exercise of reasonable care could

not have known of the untruth or omis—

sion.

AS 34.55.030(a). See Stepanov v. Gavrilovich, 594 P.2d 30,
33 (Alaska 1979).

With respect to the eighteen individuals who pur —
chased Windsong lots on or after September 21, 1977, the
date when ULSPA became applicable to sales of in-state land,
Brown does not seriously dispute his liability. The trial
court found that Brown knew, prior to developing Windsong,
of the facts relating to the flood hazard. Brown does not
contest those findings, nor does he contest the trial
court®s findings that the facts he misrepresented or omitted
to mention were material. Since Brown had ample opportunity
but failed to show facts which could constitute a defense
under AS 34.55.030(a), ordering restitution under ULSPA was
proper as to those individuals who purchased their lots on
or after September 21, 1977.

The vast majority of purchasers on whose behalf
restitution was ordered bought their lots prior to this

date, however. Liability as to those purchasers under

ULSPA, Brown argues, would require impermissible retro-



spective application of the Act to in-state subdividers.
The State contends that because ULSPA is "remedial,”™ it can
be given retroactive effect. The State further claims that
liability as to the pre-September 21, 1977 purchasers can be
predicated on conduct by Brown that occurred after that
cate, thereby avoiding retrospective application of ULSPA.

AS 10.01.090 provides that "[n]Jo statute 1is retro—
spective unless expressly declared therein."” Chapter 138,
Sections 1-8, SLA 1977, which added AS 34.55.006 and amended
ULSPA to apply to in-stace subdividers, contains no such

express declaration. Nor does its legislative history

99

.indicate that retrospective application was 1intended.

22. AS 01.10.020 provides:

The provisions of &8 40-90 of this
chapter shall be observed in the con—
struction of the laws of the state un—
less the construction would be incon—
sistent with the manifest intent of the
Jcgislature.

In City and Borough of Juneau v. Commercial Union Ins. Co.,

598 P.2d 957 (Alaska 1979) , we adverted to this provision as
modifying to some extent the "iron-clad language” of AS
01.10.090. Id. at 958 n.3. Thus, in Zurfluh v. State,

620 P.2d 690 (Alaska 1980), we held that AS 12.55.086, which
relates to sentencing in criminal cases, could be retroactively
applied for a 153-day period since "[t]lhe apparent intent of
the legislature as [sic] that the benefits of this type of
sentencing should be available to trial judges as soon as
possible. . . _" Id. at 693.



Recently, we observed:
We have heretofore closely adhered

to the clear mandate expressed in the

statutory Jlanguage. Statutes are not

to be applied retroactively unless the

langvage used by the legislature in—

dicates the contrary. City and Borough

of Juneau v. Commercial Union Ins. Co.,

598 P.2d 957, 958-59 (Alaska 1979);

Davenport v. McGinnis, 522 P.2d 1140,

1142 (Alaska 1974); Stephens v. Rogers

Constr. Co., 411 P.2d 205, 208 (Alaska

1966) .
Matanuska Maid, Inc. v. State, 620 P.2d 182, 187 n.8 (Alaska
1980). In that case we did hold that "mere procedural
changes which do not affect substantive rights are not
immune from retrospective application." Id. at 187. But
the broad prohibitory language of AS 34.55.006 can hardly be
characterized as bringing about mere procedural changes.
Thus, we hold that ULSPA cannot be retrospectively applied
to hold Bro< n liable for conduct predating 1its application

23

to in-state land sales. We note that this conclusion 1is
in accord with the construction given to the Interstate Land
Sales Full Disclosure Act, ULSPA"s federal counterpart. See

Davis v. Rio Rancho Estates, 1Inc., 401 F. Supp. 1045, 1048

(S.J.N.Y. 1975).

23. The State®s argument that ULSPA is "remedial"®

and thus deserving of retroactive application on that basis
alone 1is, in our opinion, without merit. Ever, when a statute
is remedial in nature, it will be construed retroactively only
if the legislative intent clearly indicates that retroactive
operation 1is intended. See 2 C. Sands, Sutherland Statutory
Construction & 41.04, at 253 (4th ed. 1973).
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The State alternatively argues that liability for
restitution to pre-September 21, 1977 purchasers can be
premised on 3rown®"s later "lulling” activities, which, the
State urges, constitute "fresh™ ULSPA violations. Reference
is made to the trial court®s findings that Brown®s letter to
all Windsong lot purchasers, sent in January 1978, contained
numerous misrepresentations designed to induce purchasers to
continue making their property payments. According to the
State, these misrepresentations were made "in connection
with the offer, sale or purchase of subdivided land,"
thereby triggering liability under AS 34.55.006.

The State®s argument in large part centers on the

Act®s definition of "offer . AS 34.55.044(2) defines that

24. The State also points to the word "disposi—
tion,”™ which AS 34.55.044(1) defines as including the "sale,
lease, assignment, award by lottery, or any other trans-—
action concerning a subdivision, if undertaken for gain or
profit."” (Emphasis added). Noting that AS 34.55.030(a),
the civil remedies section, creates liability when a person
"disposes™ of land in violation of AS 34.55.006, the State
argues that Brown®s "lulling” activities constituted "other
transactions concerning a subdivision,”™ and hence created
liability under the Act. In our view, the language relied
upon, preceded as it is by specific examples of "transactions,"”
i.e., "sale, lease,”™ etc., should be construed under the
doctrine of ejusdem generis as limited to transactions involv—
ing the transfer of an interest in land. See Chugach Electric
Ass®"n v. Calais Co., 410 P.2d 508, 509-10 (Alaska 1966).
Because Brown®s "lulling" activities were not, undor our
construction, "transactions concerning land” within the mean—
ing of AS 34.55.044(1), the State®"s reliance on that section
is misplaced.
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term as including "every inducement, solicitation or attempt
to encourage a person to acquire an interest in land, if
undertaken for gain or profit." The State reasons that
Brown's "lulling" activities were "inducements" or "attempts"
to get purchasers to "acquire" further interests in land.

We think it would be straining the language of the
Act to hold that post-sale conduct designed to induce the
continuation of payments constitutes an "offer" as that term
is defined above. The continuation of payments under the
land sales contracts involved here did not result in the
acquisition by purchasers of further interests in land.

Legal title to the property vested in the purchasers at the

time the contracts were signed.

25. Under the deed of trust and promissory note
arrangement used by Brown 1in selling Windsong lots, title to
the property passed to the purchaser immediately upon signing
the purchase agreement. This 1i1s not to say, however, that our
conclusion would differ if the sales had been made pursuant
to a conditional land sales contract in which legal title
technically does not pass until the final installment is paid.
For under this arrangement equitable title vests immediately
in the purchaser upon execution of the contract, and the seller
retains legal title only as a security interest for the unpaid
portion of the purchase price. Davis v. Rio Rancho Estates,
Inc., 401 F. Supp. 1045, 1048 (S.D.N.Y. 1975). In our judg-—
ment, the payment of installments by the equitable owner would
not constitute further acquisitions of land under AS
34. 55.044 (2) .



The State"s reliance on Husted v. Amrep. Corp.,
429 F. Supp. 298 (S.D.N.Y. 1977) 1is misplaced. That case
involved the question whether a violation of the antifraud
provisions of the federal Interstate Land Sales Full Dis—
closure Act could occur after the sale of land so that the
plaintiff*s claim would not be barred by the applicable
statute of limitations. The court held that such a viola-—
tion could occur, but emphasized that unlike S.E.C. Rule
10b-5, upon which the section at issue was in part modelled,
the Act did not require that the violation occur "in con—
nection with"” the sale. Id. at 307. See also Fogel v.
Sellamerica, Ltd., 445 F. Supp. 1269, 1274-75 (S.D.N.Y.
1978). AS 34.55.006, like the S.E.C. Rule, requires that
the conduct complained of occur "in connection with"™ the
sale.

This is not to say that fraudulent post-sale
conduct could never constitute a violation of AS 34.55.006.
IT such conduct in fact occurred "in connection with"™ the
offer, sale or purchase of subdivided land, then it would be
actionable. Our review of federal decisions cor.struing the
scope of the ™"in connection with"” requirement of S.E.C. Rule
10b-5 suggests that activity post-dating the time that the
initial contract to purchase 1is signed is not necessarily
immune from liability. For example, in Goodman v. Epstein,

582 F.2d 388 (7th Cir. 1978), cert, denied, 440 U.S. 939, 59



L.Ed. 2d 499 (1979), the court noted that "the crucial fact

is whether an investment decision remains to be made
by the party from whom disclosure is withheld, and not upon
when the agreement to purchase or sell was executed." Id.
t 413; see also Issen v. GSC Enterprises, Inc., 508 F.
Supp. 1278, 1286-87 (N.D. 111. 1981). Goodman involved a
limited partnership agreement in which the plaintifflimited
partners were in an"on-going relationship" with the defend-
ant general partners. 582 F.2d at 412. From time to time,
the limited partners were called upon to make additional
capital contributions based upon the partnership's perform-
ance. Although the conduct complained of occurred after the
partnership agreement was signed, the court held that later
nondisclosure of material facts by the general partners to
induce continued payment of capital contributions by the
limited partners was cictionable under Rule 10b-5. However,
the court was careful to distinguish the situation where
TN {HXG%}FHS“R @'S'%steas tered

e

ar
re ment, ontract bein
gte" %sho t d aIt cong

n Ip was conte 0Iated

i] WS f andone wfa Eé)mlnls
teri exchange of money forthe stock
ld. at 412. In such an instance, the fraudulent conduct
must occur at or hefore "the time when the parties to the

transaction are committed to one another."ld., quoting

QJ
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Radiation Dyr.air.ics, Inc. v. Goldmuntz, 464 F,2d 876, 891 (2d
Cir. 1972) . See also Clinton Hudson & Sons, v. Lehigh
Valiev Cooperative Farms, 1Inc., 73 F.R.D. 420, 425 (E.D.
Pa.), aff*d mem., 586 P.2d 834 (3d Cir. 1977).

Applying these principles to the instant case, we
conclude that Brown®s post-sale "lulling”™ conduct directed
at pre-September 21, 1977 purchasers was not "in connection
with" the sales to such purchasers. Brown"s relationship
with these purchasers was "in effect, a "one-shot deal,™"
Goodman, 582 F.2d at 412, rather than one involving a
"series of Tinvestment decisions."" Id. at 413. The
parties were committed at the time the contracts were
executed and the continued payments required thereunder
involved nothing more than a means of effectuating "the
ministerial exchange of the money" for the land. Id. at
412. Accordingly, Brown®s liability, if any, to pre-Sep-—
tember 21, 1977 Windsong lot purchasers cannot be predicated
on violations of ULSPA.

1v. COMMON LAW FRAUD

We must now decide whether restitution as to the
fifty-three purchasers who bought lots before the effective
date of the ULSPA amendments can be upheld on the basis of
common law fraud. This was in fact the basis for the trial
court®s restitution order. Brown contends that the State

was without authority to enforce the common law rights of
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these purchasers. Ir. addition, he argues that the trial
court erred in applying the common law since the parties had
mcried the case under ULSPA.

A. The Attorney General®s Common Law Powers

The duties of the Attorney General are statutorily
set forth in AS 44.23.020(b). Among other things, that
statute states that the Attorney General shall "perform all
other duties required by law or which usually pertain to the
office of attorney general in a state.”™ AS 44.23.020(b)(7).
In Public Defender Agency v. Superior Court, Third Judicial
District, 534 P.2d 947, 950 (Alaska 1975), we stated that
this language "indicates that the office of the Attorney
General 1is to function with those powers and duties normally
ascribed to it at common law." We further noted:

Under the common law, an attorney

general 1is empowered to bring any

action which he thinks necessary to

protect the public interest, and he

possesses the corollary power to

make any disposition of the state~s

litigation which he thinks best.

This discretionary control over the

legal business of the state, both

civil and criminal, 1includes the

initiation, prosecution and disposi—

tion of cases.

When an act is committed to ex—
ecutive discretion, the exercise of

that discretion within constitutional
bounds 1s not subject to the control
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cr review of the courts. To inter—

fere with that discretion would be a

violation of the doctrine of separation

of powers.

Id. (Citations omitted).

We believe that the above language forecloses any
argument that the State is without authority to bring suit
in the absence of express statutory authority. This view
finds ample support in the decisions of other jurisdictions
where the attorney general®s common law powers are recog—
nized. See, e.g ¢, State v. Bristol-Myers Co., 470 F.2d
1276, 1278 (D.C. Cir. 1972) (construing Illinois Law);
D*"Amico v. Board of Medical Examiners, 520 P.2d 10, 20 (Cal
1974); State ex rel. Shevin v. Yarborough, 257 So.2d 891,
894-96 (Fla. 1972) (Ervin, J., concurring); Lowell Gas Co.

v. Attorney General, 385 N.E. 2d 240, 247-48 (Mass. 1979);
Michigan State Chiropractic Assln v. Kelly, 262 N.W.2d 676,
677 (Mich. 1977); Gandy v. Reserve Life Insurance Co., 279
So.2d 648, 649 (Miss. 1973); Hyland v. Kirkman, 385 A.2d
284, 289-90 (N.J. Super. 1978); State ex rel. Derryberry

v. Kerr-McGee Corp., 516 P.2d 813, 818 (Okla. 1973). This
authority has been held to confer standing on the attorney
general to seek redress for common law fraud. Lowell Gas
Co. v. Attorney General, 385 N.E.2d 240, 247-48 (Mass.

1979); Hyland v. Kirkman, 385 A.2d 284, 289-90 (N.J. Super.

1978).
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We therefore hold that the State has the authority
to bring suit in the public interest on the basis of common
law fraud to obtain restitution for defrauded land pur—
chasers. While it is not the court"s function to pass upon
the Attorney General®s determination of what is or 1is not 1in
the "public interest,” see Public Defender Agency v. P. oerior
Court, Third Judicial District, 534 P.2d 947, 950 (Alaska
1975), we do note that the trial court in this case found:

The State has a,n interest in preventing

unjust enrichment by land developers

based on widespread misrepresentations

and nondisclosure. . . . Here the defen—

dants advertised the land sales 1in local

newspapers, reaching about half the popu-—

lation of the state. The State also has

an interest in protecting the economy of

the State against developers who misrep—

resent the desirability of the land they

sell. . . . The State also has a pecuniary

interest in this particular case since 1its

resources may be called upon to aid vic-—

tims of a potential flood in the Windsong

Subdivision.

B. Brown®"s Liability Fcr Common Law Fraud.

The State did not allege that Brow: hould be held
liaJole on the basis of common law fraud. The focus of the
State®"s case against Brown was on ULSPA. On the first day
of the trial, the lower court granted summary judgment 1in
favor of Brown®"s engineer, Hausam, on the theory that his
involvement in the Windsong development ceased prior to the

effective date of the ULSPA amendments, which could not be

retroactively applied. In response to a question by Brown®s
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counsel, the trial court indicated that this ruling would
apply to Brown as well, or in other words that Brown too
could not be held liable for acts pre-dating September 1,
1977. During the trial, Brown presented evidence relating
only to the defense of innocent misrepresentation provided
in AS 34.55.030(a), the civil remedies section of ULSPA.
Nevertheless, the trial court sua sponte relied on common
law fraud to hold Brown liable for restitution to all
Windsong lot purchasers who had elected to participate in
the State®"s action, regardless of when they purchased their
lots.

We agree with Brown that his right to a fair trial
was jeopardized by the trial court®s adoption of a new
theory of the case. The focus of the pleadings, discovery,
preliminary hearings, and earlier motions on ULSPA, coupled
witn the trial court®s dismissal of Hausam from the case and
assurance that the basis therefor would apply to Brown,
cou.ld reasonably have led Brown to believe that his liability,
if any, would be predicated on ULSPA, and ULSPA alone.
Consequently, in preparing his defense, he had no notice
that he was going to have to defend against fTifty-three
separate restitution claims based on the common law. Under
these circumstances, we cannot countenance the trial court"s

re-engineering of the case to hold Brown liable for common

-41-



law fraud. Compare Clary Insurance Agency v. Doyle, 620
P.2d 194, 2C0-01 (Alaska 1980).

We conclude, therefore, that as to Brown®'s lia—
bility to pre-September 21, 1977 purchasers, the case must
be remanded for supplemental evidentiary hearings. On
remand the parties and the lower court should devote par—
ticular attention to the 1issue of reliance, a necessary
element to a common law claim for rescission of a land
sales contract. Cousineau v. Walker, 613 P.2d 608, 612
(Alaska 1980). Although the lower court here found that-
all Windsong lot purchasers had relied on the false informa-—
tion supplied them by Brown, the present record does not
support this finding. In all, only twelve of the pur—
chasers listed in the court™s restitution order testified
either at the hearing on the preliminary injunction or at
the trial. Of these twelve, only ten bought their Ilots
prior to September 21, 1977. Because of this evidentiary
void, we believe that it would be unfair, on the present
record, to hold Brown liable to the pre-September 21, 1977
purchasers on the basis of common law fraud. See Landax,
Inc. v. State ex rel- List, 582 P.2d 786, 790-92 (Nev.
1978). While Brown may have had the burden of going forward

to produce evidence of non-reliance in order to avoid
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Iiability,2f his failure to do so below may have been due
to the absence of any notice that he might be held liable
for common law fraud. Accordingly, on remand Brown must be
afforded the reasonable opportunity to present such evid-—

ence, 1if any, as well as evidence tending to establish any

26. According to Williston: "Where representa—
tions have been made in regard to a material matter and
action has been taken, 1in the absence of evidence showing
the contrary, it will be presumed that the representations

were relied on." 12 Williston on Contracts 8 1515, at 480
(W. Jaeger 3d ed. 1970) ; see also Restatement (Second) of
Contracts & 167 comment b, illustration 3 (1981). In

Vascuez v. Superior Court, 484 P.2d 964, 972-73 (Cal. 1971),
the California Supreme Court, relying on the above-stated
rule, held that issues of reliance would not preclude certi—
fication of an action as a class action because 1f 1t was
shown that alleged misrepresentations were material, an
inference of reliance would arise as to the entire class.

See also Occidental Land, 1Inc. v. Superior Court, 556 P.2d
750, 754 (Cal. 1976). But see Newman v. Tualatin Develop—
ment Co., 597 P.2d 800, 803-04 (Or. 3979); Johnson wv.
Travelers Ins. Co., 515 P.2d 68, 72 (Nev. 1974).

While we have no quarrel with the rule suggested
by Williston and the Restatement, its application

cannot be utilized to establish reli—
ance as to the tutire class without
examining the facts and circumstances
of each individual transaction which
may establish that the misrepresenta—
tion was not the inducing factor.

The defendant should be given the
opportunity to examine each purchaser
individually as to causation.

Hoffman v. Charnita, Inc., 58 F.R.D. 86, 91 (M.D. Pa. 1973).
In our view, the absence of any notice to Brown that he was

defending against common law fraud claims deprived him of a

fair opportunity to rebut any inference of reliance that may
have arisen.



other defenses he may have to the common law claims. 2’

We do not agree with our dissenting colleague that
the State®"s case against Brown as to the pre-September 21,
1977 purchasers should simply be dismissed. The trial court
had inherent discretionary authority to inject the theory of
common law fraud into the case. A trial court®"s authority
to require the presentation of new legal theories is implied
in Alaska R. Civ. P. 16(e) authorizing amendment of a pre—
trial order without limitation as to time "to prevent
manifest injustice,”™ and in the penultimate sentence of
Alaska R. Civ. P. 15(b) allowing the amendment of pleadings
at any time "when the presentation of the merits of the
action will be subserved thereby"™ and no prejudice will
result.

The authority to decide a case on an unplead legal
theory should be sparingly exercised. In particular it
should only be used when the new theory applies to the
transaction in issue, 1is related to the theories presented
by the parties, and is necessary for a proper and just
disposition of the case. Here, those standards can be

reasonably regarded as having been fulfilled.

27. What we have earlier said about requiring
purchaser®s written consent to be bound by the court®s final
judgment as a condition tc participating in any restitutory
relief is likewise applicable to pre-September 21, 1977

purchasers who elect, on remand, to continue being rep—
resented by the State.
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Where prejudice will result a court either
should not employ a new theory or should take steps to
eliminate the prejuauce by giving notice that the new
theory will be used and affording an opportunity to the
parties to present evidence and arguments relevant to it.
The error committed by the trial court in this case was not
in invoking the theory of common law fraud, bur in failing
to give the parties notice that it would do so along with
an opportunity to adjust their cases accordingly.

In MacCormack v. Robins Construction, 521 P.2d 761
(Wash. App. 1974) the plaintiffs brought suit alleging that
the defendants had sold them defective homes in violation of
the State”s Consumer Protection Act. The lower court con—
cluded that plaintiffs were not entitled to relief under the
state act but, on 1its own 1initiative, transformed the suit
into a claim for damages based on common law breach of
warranty. The lower court then granted the defendants-®
motion to reopen the case to present additional evidence.
When the case was later appealed, this action by the trial
court was upheld as within its discretion.

In the case at bench, it is apparent

from the record that the trial court

allowed the defendants sufficient

additional time and opportunity to

present additional evidence and to cure

any surprise defenderts may have exper —

ienced as a result of the trial court®s

disposition of the case.

Id. ac 763.



Here, remand will do what the trial court snould
have done once the decision to invoke common law fraud was
made . It will give Brown in opportunity to present evidence
relevant to the common law fraud theory and thus eliminate
the possibility of prejudice which would otherwise result
from the court®"s reliance on that theory. That trial of the
common law fraud issue may result in Brown being liable to
pre-September 1977 purchasers, whereas under the statute he
is not, 1is not the type of prejudice which precludes a
remand. See Wright v. Vickaryous, 598 P.2d 490, 496-97 =«
(Alaska 1979).

V. JURY TRIAL

The State correctly notes that Brown did not
demand a jury trial until more than.thirty days after he had
answered the State"s second amended complaint. Under Civil
Rule 38, demand for a jury trial must be made not later than
10 days after the service of the last pleading directed at
an issue for which the right to a jury trial 1is claimed.
Alaska R. Civ. P. 38(b). The Rule further provides that the
untimely filing of such a demand constitutes a waiver of the
right Alaska R. Civ. P. 38(d); Holiembaeck v. Alaska Rural
Rehabilitation Corp., 447 P.2d 67 68 (Alaska 1968). But,
as Brown points out, the State twice amended its complaint
after Brown®"s jury demand, each time adding additional

parties and raising new 1issues. We need not decide, how-—



ever, whether Brown®"s demand was timely, for, even if it
was, 1t is clear that Brown had no right to a jury trial 1in
this case.

Article 1, section 16 of the Alaska Constitution
provides in relevant part:

In civil cases where the amount 1in

controversy exceeds two hundred and

fifty dollars, the right of a trial

by a jury of twelve is preserved to

the same extent as it existed at com-—

mon law.
At common law, the existence of a right to trial by jJjury de—
pended upon whether the claim asserted was legal or equit—
able 1in nature. Ross v. Bernhard, 396 U.S. 531, 533, 24
L.Ed. 2d 729, 733 (1970). When only equitable relief is

sought, there 1is no right to a jury trial. 5 Moore"®s

Federal Practice 1 38.17 (2d ed. 1981); see Loomis Electronic

Protection, 1Inc. v. Schaefer, 549 P.2d 1341, 1344 (Alaska 1976).

In this case, the State sought injunctive and restitutcry
relief only.28 Such relief being equitable, 5 Moore®s
Federal Practice N 38.24 (2d ed. 1981), Brown was not
entitled to a jury trial and the lower court thus did not

err in refusing Brown®s jury trial demand.

28. In its original complaint, the State
civil penalties as well, but this claim was dropped prior to
Brown®s demand for a jury trial. We therefore need not

decide whether a right to a trial by jury would exist had
the State sought civil penalties under either ULSPA or the
Consumer Protection Act. See State v. O"Neill Investiga—
tions, Inc., 609 P.2d 526, 538-39 (Alaska 1980MMatthews,
J., dissenting).

-47-

sought



V. VALIDITY OF THE INJUNCTION

As part of its final judgment, the lower court
permanently enjoined Brown from engaging 1in certain prac—
tices prohibited by the administrative regulations pro—
mulgated under ULSPA, 3 AAC 20.010-20.390.~ Brown claims
that this part of the injunction is invalid because the

regulations were not adopted in accord with statutory notice

29. Included among the practices enjoined are
using contracts which contain provisions that loss of the
property can result without notice or a hearing in a court
of competent jurisdiction (3 AAC 20.060(Ca) (7)); (2) using
contracts that provide for acceleration of payments upon
default (3 AAC 20.060 (a)(6)); (3) representir. to prospect—
ive purchasers that they must act quickly to purchase land
at a savings because the price is about to increase, unless
a decision has 1in fact been made to increase the price and
the increased price remains in effect for at least 30 days
(3 AAC 20.110(1)); (@A) representing to purchasers that the
seller will buy back or resell the purchased property unless
this is trut (3 AAC 20.120(1)); () failing to inform pur—
chasers that any evidence of indebtedness can be assigned (3
AAC 20.130(3)); (6) advertising "homesites" as for sale when
the land has not been approved for utilities (3 AAC 20.080
(3)); and (7) failing to include on the face of any agree—
ment that the purchaser has a right to rescind for any
reason within five days (3 AAC 20.270(hb)).

@



requirements.30 We disagree.

30. Brown also claims that these regulations
inconsistent with legislative intent, and that application
of them to him would be a denial of procedural due process.
The basis for Brown®"s first argument is that since the
regulations were promulgated prior to the effective date of
the ULSPA amendments, the legislature could not have intended
them to apply to in-state sellers of land. In effect, Brown
argues that administrative regulations must be re-promulgated
before they may be applied to enforce®™ an amended statute
that covers a new class of persons. We think that requiring
such a procedure would be unduly burdensome to the adminis—
trative agency when, as here, the regulations are consistent
with, and not rendered unreasonable or arbitrary by, the
statute as amended. See Kenai Peninsula Fisherman®s Co—
operative Ass"n v. State, 628 P.2d 897, 906 (Alaska 1981)

Brown®"s due process argument is that since the
regulations when promulgated applied only to out-of-state
subdividers, he reasonably believed that he had no interest
in them. Thus, he argues that, application of the regulations
to him without re-promulgating them denies him notice of and
an opportunity to be heard 1in the administrative process.
The only authority cited by Brcwn in support of his argument
is City of Homer v. State, 566 P.2d 1314, 1319-20 (Alaska
1977). His reliance on that case is misplaced, however,
since it involved due process requirements 1in connection
with administrative action that is adjudicatory, rather than

legislative, in nature. As Professor Davis notes, numerous
regulations are promulgated without notice t—< or participa—
tion by those that might be affected. 1 K. Da.1s, Adminis—
trative Law Treatise 86.01 (1958). In our judgment,

Brown®s due process argument is without merit.
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AS 34.55.020 (a)"™1 authorizes the Department of
Commerce to prescribe regulations as are necessary to «.0m-
plish ULSPA1ls purpose, and states that such regulations
shall be adopted in compliance with the Administrative
Procedure Act, AS 44.62.010-44.62.650. AS 44.62.190 re—
quires that notice of proposed agency action be given at
least thirty days before regulations are adopted. The
content of such notice 1is governed by AS 44.62.200, which,
among other things, requires that the notice contain "an
informative summary of the proposed subject of agency
action.™ AS 44.62.200(a)(3)- It is this requirement that

Brown claims was not complied with here.
The challenged regulations were adopted after pub—

lication of the following notice:

31. AS 34.55.020(a) provides:

The department shall prescribe regula—
tions which shall be adopted, amended, or
repealed in compliance with the Administra-—
tive Procedure Act (AS 44.62). The regu—
lations shall include but not be Ilimited
to provisions for advertising standards
to assure fsir and full disclosure; pro—
visions for escrow or trust agreements
or other iwans reasonably to assure that
all improvements referred to in the appli—
cation for registration and advertising
will be completed and that purchasers will
receive the interest in land contracted
for; provisions for operating procedures;
and other provisions as are necessary or
proper to accomplish the purpose of tho.s
chapter.
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NOTICE 1S HEREEY GIVEN that the
Department of Commerce . . . proposes to
adopt regulations in Title 3 of the Ad-—
ministrative Code tc implement AS 34.55
Uniform Land Sales Practices Act as

follows:
Article 1. General Provisions
Article 2. Filing Procedures
Article 3. Unfair Acts and Practices
Article 4. Advertising and Promotion

Plans

Article 5. Protection of Purchasers
Article 6. Severabiliwy

Brown contends that this notice was insufficient to convey
any meaningful description of the proposed agency action.

AS 44.62.100(a) establishes a rebuttable presump—
tion that the procedural requirements for the promulgation
of administrative regulations have been satisfied. When a
regulation is challenged for failure to comply with these
requirements, the violation must be "substantial"™ before the
regulation will be declared invalid. AS 44.62.300; Kincery
v. Chappie, 504 P.2d 831, 834 (Alaska 1972). We think that
Brown has failed to show a violation of the informative
summary requirement substantial enough to overcome the
statutory presumption of validity. The contents of the
above summary gave members of the public sufficient informa—
tion to decide whether their interests could be affected by

the agency action and thus whether to make their views known



to the agency.32 Accordingly, that portion of the trial
court®s judgment permanently enjoining Brown from violating
the administrative regulations implementing ULSPA is affirmed.
VI« FIRST NATIONAL BANK AS A DEFENDANT
The relief sought by the State against First
National Bank of Anchorage was a declaratory judgment that
the Bank was not a "holder in due course™ of the Windsong
lot purchasers®™ promissory notes. The Bank held these notes
as security for its loans to Brown used to finance the Wind—
song Subdivision. Although when delivered the notes were
unendorsed, the collateral and loan agreements between Brown

and First National authorized the Bank to endorse the notes

to itself on Brown®"s behalf. After a time it did so and
32. That this is all that AS 44.62.200(a)(3) re—
quires finds support in its legislative history. The

precursor to that section required that the notice of
proposed agency action contain "(e]ithex" the express terms
or an informative summary of the propu”c-.J agency action."”
Ch. 143, 86(3), SLA 1959. In 1970, the legislature changed
this language to that presently found in AS 44.62.200(a)(3).
See ch. 185, & 1, SLA 1970. A report from the House Judi —
ciary Committee reveals that the change came about because
it was felt that under the prior version notice of proposed
regulations had to be very detailed and specific; a re—
guirement that the Judiciary Committee believed was too
restrictive and hence undesirable. See 1970 House Journal
917-18. Thus, it is clear that the legislature intended
that the "informative summary"™ requirement be liberally
construed. CfA. AS 44.62.200(b) (a regulation may vary from
the content specified in the summary if "the subject matter
remains the same and the original notice was written so as
to assure that members of the public are reasonably notified
of the proposed subject of agency action in order for them
to determine "aether their interests could be affected by
agency action on that subject™).



then notified purchasers that they were obligated to make
their payments to the Bank, despite the lower court®s
directive that those purchasers seeking restitution should
make their payments to the court registry. It was at this
point that the State amended its complaint to add First
National as a defendant.

The lower court dismissed the State®s action
against the Bank,, reasoning that the State was without
standing to assert potential claims that individual Ilot
purchasers might have against First National because the
Bank had violated no ﬁw.33 In our view, the lower court
impermissibly substituted its own judgment for that of the
executive official charged with bringing suit when, 1in his
judgment, the public interest requires, and therefore erred
in dismissing the State®s action against First National.

We have already had occasion to discuss the
Attorney General®s broad common law powers. What we have
said is equally applicable to the question of the State"s

authority to sue the Bank.

33. Subsequent to its decision to dismiss
Bank., the trial court expressed as a tentative opinion the
view 1ihat the Bank was not a holder in due course and thus
would be subject to the same defenses available to a pur—
chaser 1in an action on the nore by Brown. The court cor—
rectly pointed out, however, that this view was not an
adjudication binding on the Bank.
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Under the common law, an attorney

general is empowered to bring any action

which he thinks necessary to protect

the public interest.
Public Defender Agency v. Superior Court, Third Judicial
District, 534 P.2d 947, 950 (Alaska 1975) (emphasis added).
And, subject to constitutional bounds, what is or 1is not 1in
the public interest is a matter committed to the Attorney
General®s sound discretion. la. That the State saw fit to
try to prevent First National from collecting on notes
executed by persons whom it had reason to believe may have
been the victims of fraud, 1is not a decision subject to the
control or review of the courts. The trial court®"s concern
that allowing the State to sue First National in the absence
of a specific statutory violation by the Bank would create a
"horrendous risk of overreaching” by the State as litigant,
is answered by the observation that "the fact that the exer —
cise of power may be abused is no sufficient reason for
denying its existence." United States v. San Jacinto Tin
Co., 125 U.S. 273, 284, 31 L.Ed. 747, 751 (1888).

We conclude, therefore, that the trial court erred

in dismissing the State ™ claim against First National. On

remand, the State must be given the opportunity to show,
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with respect to the individual purchasers represented, 34
that the Bank does not occupy the status of a "holder 1in due

course”™ of the various purchasers®™ promissory notes.

The judgment 1is AFFIRMED in part and REVERSED in

part and the case is REMANDED for further proceedings con-

i i i L 3C
sistent with this opinion. J

34. First National®s argument that permitting the
State to sue will require the Bank to engage 1in litigation
which offers it no prospect of obtaining complete relief 1is
disposed of by our earlier holding that those individuals
electing to be represented by the State must first consent to
be bound by the court®s final judgment.

35. In light of our disposition of the case, the
lower court®"s award to the State of costs and attorney’s
fees must be vacated. We do not address the State®"s claim

that the lower court erred in denying its request for pre—
judgment attachment under KS 09.40.010. Since the State has
represented to the court thav. it has been unable to find
significant assets other than Windsong lots on which to
execute during the pendency of this appeal, and since the
State will have a partial judgment on which to execute
following remand, this issue is moot.
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RABINOWITZ, Chief Justice, dissenting in part.

My only disagreement with the court®s disposition
cf the various 1issues 1in this appeal <concerns 1its holding
that determination of Brown®s liability to pre-September 21,
1977 purchasers on the basis of common law fraud must be
remanded for a second trial. The court reaches its remand
conclusion on the following rationale: "The state did not
allege that Brown should be held 1liable on the basis of
common law fraud."” Agreeing that Brown®s right to a fair
trial was jeopardized by the trial court®s adoption of a new
theory of the case, and refusing to countenance the trial
court®s re-engineering of the case to hold Brown liable for
common law fraud, the majority has concluded that the matter
should be remanded for trial of the commor law fraud ques—
tion.

I do not believe that a remand to address the
issue of common law fraud 1is appropriate. The case against
Brown was tried solely on the theory that Brown was liable
under the ULSPA, not on the basis of common law fraud.
Further, it cannot be shown that the 1istuc of common law
fraud was tried with the express or 1implied consent of the
parties. In short, | think it unfair to require Brown to go
through a second trial in circumstances where the state
never asserted a claim of common Jlaw fraud in the original

proceedings.
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Even if 1 was persuaded that the 1issue of common

law fraud had been raised and tried, 1in my view the appro
priate disposition of the case would be to reverse a signif—
icant portion of the superior court®"s judgment ordering res—
titution to purchasers. As to these fifty-odd pre-September
21, 1877 purchasers, there 1is no evidence in the record con—
cerning what misrepresentations, if any, were made to then
or whether a particular purchaser relied on any such misrep—

resentation.l In short, | fail to comprehend the justifica*»

1. Although the superior court®"s order
numerous purchasers to rescind their purchases and obtain a
refund of their money on the ground that they were defrauded
by Brown, there 1is no evidence in the record concerning most
cf these persons®™ dealings with Brown. A total of fifteen
purchasers testified (several on Erown®s behalf), and their
testimony establishes that Brown or his agents told differ—
ent things to different persons and that purchasers had
varying amounts of knowledge about the <condition of the

property that they were purchasing. In other words, it is
impossible to infer from the testimony of record that Brown
defrauded dozens of purchasers, and thus the superior

court®s judgment lacks evidentiary support.

For example, on the issue of Brown®"s alleged
failure to inform purchasers that their riverside parcels
might flood, several of the state"s witnesses testified that

they knew the area was prone to flooding. Another two wit—
nesses explained that they were told by Brown®"s representa—
tive of the subdivision®s history of flooding. Many pur —

chasers told stories much 1like that told by Thomas Doggett,
who explained that he had bought his 1lot "more or 1less on

impulse”™ within two hours of first seeing it and that he
"didn"t think about it, didn"t research it, didn"t ask any
of the neighbors nothing." In other words, even 1if the

testimony of some purchasers established that those persons
were entitled to rescind their transactions, that testimony
also establishes that it 1is impossible to infer that Brown
is liable to other purchasers; the testimony of record does
not establish that all purchasers were in the same position
or that they all were told the same thing.
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tion for the court®"s ordering a remand which will afford the
state a second opportunity to attempt to present sufficient
evidence to show that a particular purchaser is entitled to

rescind his or her transaction with Brown.

2. First, this 1is not a case 1in which
is the victim of poor lawyering or inartful pleading. The
state was permitted to amend its complaint four times over
the course of almost a year. The state had ample opportun—

ity, both before and after conducting extensive investiga—
tions, to tailor 1its pleadings and theories to fit its view
of the facts.

Second, this 1is not a case in which defrauded
consumers would be left without a remedy should the state be
denied the remand opportunity to litigate the <common law
fraud 1issue on their behalf. Each and every Jlandowner is
free to maintain an individual suit should he cr she wish to
rescind the transaction or to recover damages.

Third, this 1is not a case

in which significant
judicial resources would be saved by 1liti

gating all purchas—

ers” claims in a single class action type Jlawsuit. The
state must prove its allegation of fraud as to each purchas—
er. On remand, the proceedings could become a confusing

series of up to 53 mini-trials.

Fourth, this 1is not a case in which the state"s
objectives would be frustrated should individual purchasers
be required to bring separate suits to vindicate their
rights, 1if any. The state has repeatedly represented that
its objective is not to redress individual purchasers”
grievances but rather to vindicate 1its separate interest in
"public Ilaw enforcement™ by enjoining Brown from violating
state law. Indeed, the state has already obtained precisely
the relief that it claims to have been seeking, an injunc-—
tion.

Fifth, this 1is a case 1in which Brown will suffer
significant prejudice should the <case be vremanded for a
second trial. There 1is the obvious prejudice of forcing
Brown to incur the expense of a second trial which would not
have been necessary had the state raised the theory that it
now wishes to rely upon, and the prejudice of possible
liability to purchasers who would not have been entitled to
recover under the state®"s statutory theory of liability.

-5 8-
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In my view, the court®"s disposition of the common
law fraud 1issue also raises basic considerations of fair—
ness. Brown®"s engineer, Neil Hausam, moved for summary
judgment on the ground that the ULSPA could not be applied
to reach his activities. The superior court granted summary
judgment on that ground. In response to Brown®"s 1inquiry at
the outset of the trial, the superior court indicated that
"implicit in what the court has already ruled with regard to
Hr. Hausam 1is that any claim based upon anyone who relied -
whose actions were motivated by acts that took place prior
to the effective date of the amendment must fail." The re—
cord indicates that Brown obviously was proceeding under the
assumption that, if Hausam was out of the case because the
act could not be applied retroactively, so was he ur.less the
state could prove some post-ULSFA misbehavior affecting a
pre-ULSPA purchaser. In my view, inconsistent application

of the law 1in this case has resulted in a basically unfair

decision against Brown.

(footnote 2 continued)

Further, there 1is no assurance that Erown will .not be faced
with separate suits brought by individual purchasers after
the state"s suit comes to an end. The state®"s suit has no
res jJudicata effect as to individual landowers, and land—
owners are not required to elect to participate in any
judgment obtained by the state until after the lawsuit has
drawn to a close. Thus, if the state loses, individual
purchasers are free to ignore the state®"s suit and to file
their own lawsuits; even if the state wins, no landowner 1is
bound by the judgment, although it 1is plausible to assume
that most landowners will elect to participate in the judg-—
ment rather than to bring separate suits.
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