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C H A N G E S  IN  T H E  

R E G 'L 'V .A T IO N tO F  T H E  ,. 
D E P A R T M E N T  O F  L A B O R  |

N o l l e *  I* tve reov  g iv e n  th o t  th e  <| 
A ig s k o  On> 0 ' l m r n i  pt CObo r .  
u n o f r  tn e  a u t h o r i t y  v n t r d  o r  • 
AS 33 10.CIS. o r o o o s e s  to r e p e a l  ; 
o o a  a a o o t  r e a u ' o i i o n s  in T i t le  I  • 
c l  the  A i o s s o  A o m i n i t i r o l i v e  I 
C o a e  l o  sm o iem en t  AS 23 .10 .050  I 
—  A S  73.10 .tSO. o s  f o l l o w s :

( 1 )  I  A AC IS is o m e n a e a  b v  r e o e o n n q  sec t ion s  010 t h r o u o n  
070 in th e i r  e n t i r e t y  a n a  o o o o -  
t in g  o n n  r e o i o c m g  w i th  n t« r  
s e c t io n s  a s  f o i i ow s :

A R T IC L E  t.
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A R T IC L E  7.
A r t i c l e  3 o r o n a e s  c e r t a in  e« - 
e m o t i o n s  I r o m  tne o o v m e n l  o t  
m i n im u m  w o o e s  o r  o v e r t im e .

A R T IC L E  3.
A r t i c l e  3 s im u la t e s  tho se  d e au c -  

I t l c n s  t r o m  o n  e m o io v e e  s w o o e s  
th a t  o r e  a e rm is s oD ie  o n a  m o s e  
d e d u c t i o n s  tn a t  o r e  p ro h ib i t e d .

A R T IC L E  4 
A r t i c l e  * e s i o b i i s n e s  m e  p r o c e d ­
u r e s  te r  o s s m n m e n l  ot c i o im s  
o n d r o r  tne c onduc t  ot in v e s n g o -  
l i v e  n e a rm o s  o n a  c o n ie re n c e s .

A R T IC L E  5.
A r t i c l e  S d e : .n e s  m i s c e i lo n e o u s  
t e rm s  o s  u sed  in th is  c n o o i e r  
o n d  AS 33.10 .
N o t ic e  is o i s o  g iv en  tno t  o n r  I n ­
t e r e s t e d  o a r t v  m a v  p re s e n t  o r a l  
o r  w r i t t e n  s t a t e m e n t s  o r  a r g u ­
m e n t s  r e l e v o n t  lo  tne  a c t io n  
p r o p o i e o  o t  o  h e a r in g  to tve n e ld  
a t  t n e i p i V IM O N  O P  A V IA H O N  
B U I L D IN G  C O N F E R E N C E  R O O M j  4111 A V IA T IO N  
A V E N U E ,  (nemt l o  L o s e  t-iood l 
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c ENCLOSURE ft 1

N O T I C E  O F  P R O P O S E D  C H A N G E S  I N  T H E  

R E G U L A T I O N S  O F  T H E  D E P A R T M E N T  O F  L A 3 0 R

N o t i c e  i s  h e r e b y  g i v e n  t h a t  t h e  A l a s k a  D e p a r t m e n t  o f  L a b o r ,  

u n d e r  t h e  a u t h o r i t y  v e s t e d  b y  A S  2 3 . 1 0 . 0 8 5 ,  p r o p o s e s  t o  r e p e a l  

a n d  a d o p t  r e g u l a t i o n s  i n  T i t l e  8 o f  t h e  A l a s k a  A d m i n i s t r a t i v e  

C o d e  t o  i m p l e m e n t  A S  2 3 . 1 0 . 0 5 0  - A S  2 3 . 1 0 . 1 5 0 ,  a s  f o l l o w s :

(1) 8 A A C  15 is a m e n d e d  b y  r e p e a l i n g  s e c t i o n s  q 10

t h r o u g h  0 7 0  i n  t h e i r  e n t i r e t y  a n d  a d o p t i n g  a n d  

r e p l a c i n g  w i t h  n e w  s e c t i o n s  a s  f o l l o w s :
«

A R T I C L E  1.

A r t i c l e  1 s t i p u l a t e s  m i n i m u m  w a g e s ,  m a x i m u m  h o u r s  a n d  

c o m p u t a t i o n  o f  o v e r t i m e  a p p l i c a b l e  t o  e m p l o y m e n t  in  A l a s k a .

A R T I C L E  2.

A r t i c l e  2 p r o v i d e s  c e r t a i n  e x e m p t i o n s  f r o m  t h e  p a y m e n t  o f  

m i n i m u m  w a g e s  o r  o v e r t i m e .

A R T I C L E  3.

A r t i c l e  3 s t i p u l a t e s  t h o s e  d e d u c t i o n s  f r o m  a n  e m p l o y e e ' s  

w a g e s  t h a t  a r e  p e r m i s s a b l e  a n d  t h o s e  d e d u c t i o n s  t h a t  a r e  
p r o h i b i t e d .

A R T I C L E  4.

A r t i c l e  4 e s t a b l i s h e s  t h e  p r o c e d u r e s  f o r  a s s i g n m e n t  o f  c l a i m s  

a n d / o r  t h e  c o n d u c t  o f  i n v e s t i g a t i v e  h e a r i n g s  a n d  c o n f e r e n c e s .

A R T I C L E  5. 1

A r t i c l e  5 d e f i n e s  m i s c e l l a n e o u s  t e r m s  a s  u s e d  in t h i s  

c h a p t e r  a n d  A S  2 3 . 1 0 .

N o t i c e  i s  alt,u g i v e n  t h a t  a n y  i n t e r e s t e d  p a r t y  m a y  p r e s e n t  

o r a l  o r  w r i t t e n  s t a t e m e n t s  o r  a r g u m e n t s  r e l e v a n t  t o  t h e  a c t i o n  

p r o p o s e d  a t  a h e a r i n g  t o  b e  h e l d  a t  t h e  D I V I S I O N  O F  A V I A T I O N  

B U I L D I N G  C O N F E R E N C E  R O O M ,  4 1 1 1  A V I A T I O N  A V E N U E ,  ( n e x t  t o  L a k e  
H o o d )  A n c h o r a g e . -  A l a s k a  9 9 5 0 2  a t  1 : 3 0  p . m .  o ' c l o c k  o n  
S e p t e m b e r  15, 1 9 7 8 .

** *

C o p i e s  o f  t h e  r e g u l a t i o n s  m a y  b e  o b t a i n e d  b y  w r i t i n g  to:

W a g e  a n d  H o u r  D i v i s i o n ,  A l a s k a  D e p a r t m e n t  o f  L a b o r ,

P. O. B o x  630,  J u n e a u ,  A l a s k a  9 9 8 1 1 .



r

(

T h e  D e p a r t m e n t  o f  L a b o r  u p o n  i t s  o w n  m o t i o n  o r  a t  t h e  

i n s t a n c e  o f  a n y  i n t e r e s t e d  p e r s o n ,  m a y  a f t e r  S e p t e m b e r  30, 1 9 7 8  

a d o p t  t h e  p r o p o s a l s  s u b s t a n t i a l l y  a s  d e s c r i b e d  a b o v e  w i t h o u t  

f u r t h e r  n o t i c e  o r  m a y  d e c i d e  t o  t a k e  n o  a c t i o n  o n  t h e m .

D a t  e ^ / 2 / / 7 < f

W i l l i a m  £. -Spear 

D e p u t y  C o m m i s s i o n e r  

D e p a r t m e n t  o f  L a b o r

T o  b e  p u b l i s h e d  m i q u s t  30, 31 a n d  S e p t e m b e r  1, 1 9 7 8 .



TO : P e t r o l e u m  E q u i p m e n t  S u p p l i e r s  A s s o c i a t i o n

F R O M :  E l y ,  G u e s s  & R u d d

D A T E :  A p r i l  5, 1 9 8 3

RE:  C o n s t i t u t i o n a l i t y  o f  L e g i s l a t i o n  R e t r o a c t i v e l y

E x t i n g u i s n i n g  C l a i m s  f o r  O v e r t i m e  C o m p e n s a t i o n  
a n d  L i q u i d a t e d  D a m a g e s

B A C K G R O U N D

P r i o r  t o  D e c e m b e r  8 ,  1 9 7 8 ,  f l e x i b l e  w o r k  w e e k  (Fwwj 
p l a n s  f o r  p a y i n g  e m p l o y e e s  w e r e  r e c o g n i z e d  a s  p e r m i t t e d  u n d e r  

A l a s k a ' s  l a w .  O p i n i o n  o f  A t t o r n e y  G e n e r a l ,  F e b r u a r y  1 0 ,  1 9 7 8 .  
E s s e n t i a l l y  a n  F W W  p l a n  g u a r a n t e e s  t o  a n  e m p l o y e e  a m i n i m u m  

w e e k l y  w a g e ,  r e g a r d l e s s  o f  t h e  n u m b e r  o f  h o u r s  a c t u a l l y  w o r k e d ,  

e v e n  d u r i n g  p e r i o d s  w h e n  a n  e m p l o y e e  is  o n  " R & R " .  T h e  p l a n s  

a r e  t y p i c a l l y  u s e d  i n  r e s o u r c e  d e v e l o p m e n t  a n d  s e r v i c e  

i n d u s t r i e s  w h e r e  t h e r e  i s  a c o n s i d e r a b l e  a m o u n t  o f  s t a n d b y  t i m e  

a t  r e m o t e  l o c a t i o n s  a n d  t h e  n u m b e r  o f  h o u r s  o f  w o r k  a v a i l a b l e  

f r o m  w e e k  to  w e e k  v a r y  g r e a t l y .  F W W  p l a n s  h a v e  l o n g  b e e n  

r e c o g n i z e d  a s  a n  a c c e p t a b l e  m e t h o d  o f  p a y m e n t  i n  c o m p l i a n c e  

w i t h  t h e  F e d e r a l  W a g e  a n d  H o u r  A c t  a n d  a r e  w i d e l y  u s e d  in o t h e r  

s t a t e s .  29 C F R  7 7 8 . 1 1 4 .

O n  D e c e m b e r  8, 1 9 7 8 ,  t h e  D e p a r t m e n t  o f  L a b o r  a d o p t e d  

8 A A C  1 3 . 1 0 0 ( d ) ( 1 )  a n d  (3). T h i s  r e g u l a t i o n  p r o h i b i t e d  u s e  o f  

F W W  p l a n s  b y  A 1  is ka  e m p l o y e r s .  T h e  p r o p o s e d  r e g u l a t i o n  w a s  n o t



g i v e n  w i d e s p r e a d  p u b l i c i t y  a m o n g  t h e  i n d u s t r i e s  a f f e c t e d ,  o t h e r  

t h a n  b y  a l e g a l l y - r e q u i r e d  p u b l i c a t i o n  o f  a n o t i c e  i n a 

n e w s p a p e r  w h i c h  m a d e  n o  m e n t i o n  o f  t h e  r e g u l a t i o n ' s  p u r p o s e  o f  

p r o h i b i t i n g  F W W  p l a n s .  A s  a r e s u l t ,  t h e r e  w a s  n o  r e p o r t e d  

i n d u s t r y  p a r t i c i p a t i o n  a t  a p u b l i c  h e a r i n g .  N e i t h e r  w a s  t h e r e  

w i d e s p r e a d  d i s s e m i n a t i o n  o f  t h e  r e g u l a t i o n  b y  t h e  D e p a r t m e n t  o f  

L a b o r  p r i o r  t o  o r  i m m e d i a t e l y  a f t e r  i t s  e f f e c t i v e  d a t e .

In O c t o b e r  o f  1 9 7 9  t h e  f i r s t  o f  a n u m b e r  o f  e m p l o y e r s  

w a s  n a m e d  a s  a d e f e n d a n t  in a s u i t  f i l e d  b y  a f o r m e r  e m p l o y e e  

f o r  o v e r t i m e  c o m p e n s a t i o n  a n d  l i q u i d a t e d  d a m a g e s .  T h e  e m p l o y e r  

( D r e s s e r  I n d u s t r i e s )  d e f e n d e d  o n  c o n s t i t u t i o n a l  g r o u n d s ,  a n d  

t h e  m a t t e r  w a s  a p p e a l e d  t o  t h e  A l a s k a  S u p r e m e  C o u r t .  In 

S e p t e m b e r ,  1 9 8 1 ,  t h e  Alasika S u p r e m e  C o u r t  u p h e l d  t h e  p o w e r  o f  

t h e  D e p a r t m e n t  o f  L a b o r  t o  p r o m u l g a t e  t h e  r e g u l a t i o n .  • D r e s s e r  

I n d u s t r i e s  v. A l a s k a  D e p a r t m e n t  o f  L a b o r , 6 3 3  P . 2d 9 9 8  ( A l a s k a  

1 9 8 1 ) .  T h e  d e f e n d a n t  p e t i t i o n e d  t h e  U n i t e d  S t a t e s  S u p r e m e  

C o u r t  f o r  c e r t i o r a r i ,  bu-. l o u r t  r e f u s e d  t o  c o n s i d e r  t h e

c a s e .

In D e c e m b e r ,  1 9 8 1 ,  a c l a s s  a c t i o n  w a s  f i l e d  b y  a n o t h e r  

e m p l o y e e  a g a i n s t  D r e s s e r  s e e k i n g  b a c k  w a g e s  a n d  l i q u i d a t e d  

d a m a g e s  o n  b e h a l f  o f  a l l  D r e s s e r  e m p l o y e e s .  T h e  c o m p l a i n t  

a l l e g e s  d a m a g e s  in  a n  a m o u n t  e x c e e d i n g  $ 1 5  m i l l i o n .  A t  l e a s t  

f o u r  o t h e r  c o m p a n i e s  h a v e  s i n c e  b e e n  s u e d ’. T h e  a g g r e g a t e  o f



d a m a g e s  a l l e g e d  i n  t w o  o f  t h e  f i v e  p e n d i n g  c a s e s  t o t a l  o v e r  

$ 3 5 , 0 0 0 / 0 0 0 .  A l l  o f  t h e s e  c a s e s  a r e  i n  t h e  p r e l i m i n a r y  

s t a g e s .  N o  t r i a l  d a t e s  h a v e  b e e n  s e t ,  a n d  n o n e  o f  t h e s e  

l a w s u i t s  h a v e  r e s u l t e d  i n  a j u d g m e n t  a g a i n s t  a n y  o f  t h e  

d e f e n d a n t  c o m p a n i e s .

In a d d i t i o n  t o  p o t e n t i a l  l i a b i l i t y  f o r  o v e r t i m e  

c o m p e n s a t i o n ,  A l a s k a  l a w  p r o v i d e s  f o r  m a n d a t o r y  l i q u i d a t e d  

damciges w h i c h  w o u l d  d o u b l e  a n y  c o m p e n s a t i o n  a w a r d .  T h e  A l a s k a  

S u p r e m e  C o u r t  h a s  h e l d  t h a t  s u c h  d a m a g e s  m u s t  b e  p a i d  b y  a n  

e m p l o y e r  w h o  h a s  f a i l e d  t o  p a y  o v e r t i m e  c o m p e n s a t i o n  a s  

p r o v i d e d  b y  t h e  s t a t u t e ,  d e s p i t e  a n y  s h o w i n g  o f  g o o d  f a i t h  o n  

t h e  p a r t  o f  t h e  e m p l o y e r .  A A I , I n c .  v. M u s s a r a , 6 0 2  P . 2d 1 2 4 0  

( A l a s k a  1 9 7 9 )  .

H B  2 2 3  w a s  i n t r o d u c e d  o n  F e b r u a r y  23, 1 9 8 3 .  I t s  

p u r p o s e s ,  a s  o r i g i n a l l y  d r a f t e d ,  w e r e :

1. T o  e x t i n g u i s h  l i a b i l i t y  o f  e m p l o y e r s  f o r  u s i n g  F W W  

p l a n s ,  w h i c h  h a d  b e e n  p r o h i b i t e d  b y  8 A A C  1 5 . 1 0 0 ( d )  (1) a n d  (3), 

d u r i n g  t h e  p e r i o d  b e g i n n i n g  o n  D e c e m b e r  8, 1 9 7 8 ,  a n d  e n d i n g  o n  

t h e  e f f e c t i v e  d a t e  o f  H B  223 ;

2. T o  p r o h i b i t  u s e  o f  F W W  p l a n s  i n  t h e  f u t u r e ;



3. T o  c r e a t e  a g o o d  f a i t h ’ d e f e n s e  a g a i n s t  p a y m e n t  o f  

l i q u i d a t e d  d a m a g e s  b y  a n  e m p l o y e r  w h o  i n a d v e r t e n t l y  f a i l s  t o  

p a y  o v e r t i m e  c o m p e n s a t i o n  i n  a c c o r d  w i t h  t h e  s t a t u t e .

W e  h a v e  b e e n  a s k e d  t o  d e t e r m i n e  w h e t h e r  l e g i s l a t i o n

w h i c h  e x t i n g u i s h e s  e x i s t i n g  c l a i m s  a g a i n s t  e m p l o y e r s ,  b a s e d  o n
)

u s e  o f  F W W - p l a n s  i n  v i o l a t i o n  o f  a D e p a r t m e n t  o f  L a b o r  

r e g u l a t i o n ,  i s  c o n s t i t u t i o n a l .  W e  h a v e  c o n c l u d e d  t h a t  t h e  

L e g i s l a t u r e  c a n  c o n s t i t u t i o n a l l y  e x t i n g u i s h  s u c h  c l a i m s ,  i f  i t  

f i n d s  t h a t  t h e  a d v e r s e  e c o n o m i c  i m p a c t  o n  a n  i n d u s t r y  i m p o r t a n t  

t o  t h e  s t a t e  e c o n o m y  o u t w e i g h s  t h e  i n t e r e s t s  o f  e m p l o y e e s  w h o  

m a y  r e c o v e r  d a m a g e s .

D I S C U S S I O N

A. P o s s i b l e  B a s e s  f o r  C h a l l e n g i n g  L e g i s l a t i o n .

\

E m p l o y e e s  w h o s e  c l a i m s  a r e  e x t i n g u i s h e d  c o u l d  

c h a l l e n g e  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  l e g i s l a t i o n  u n d e r  t h e  

C o n t r a c t  C l a u s e  (U .S.  C O N S T ,  a r t .  I, § 1 0 ) ,  w h i c h  p r o v i d e s  t h a t

" n o  S t a t e  s h a l l  . . . p a s s  a n y  . . L a w  i m p a i r i n g  t h e

O b l i g a t i o n s  o f  C o n t r a c t s " ,  t h e  e q u i v a l e n t  p r o v i s i o n  o f  t h e  

A l a s k a  C o n s t i t u t i o n  (AK. C O N S T ,  a r t .  I, § 1 5 ) ,  o r  u n d e r  t h e  D u e

P r o c e s s  C l a u s e  c o n t a i n e d  in b o t h  t h e  F e d e r a l  a n d  S t a t e

4.



C o n s t i t u t i o n s  ( U . S .  C O N S T ,  a m e n d s .  V, X I V . a n d  A K  C O N S T ,  a r t .  I, 

§ 7 ) S i n c e  u n d e r  b o t h  t h e  C o n t r a c t  C l a u s e  a n d  t h e  D u e  

P r o c e s s  C l a u s e  a m e a n s - e n d  t e s t  o f  r a t i o n a l i t y  i s  e m p l o y e d ,  i t  

h a s  b e e n  s t a t e d  t h a t  a n a l y s i s  u n d e r  b o t h  c l a u s e s  i s  

s u b s t a n t i a l l y  t h e  s a m e .  A l l i e d  S t r u c t u r a l  S t e e l  C o m p a n y  v. 

S o a n n a u s , 4 3 9  U . S .  2 3 4 ,  2 6 3  n . 9  (1 978 ) ( B r e n n a n ,  J . , 

d i s s e n t i n g ) ; V e i x  v. S i x t h  W a r d  B u i l d i n g  a n d  L o a n  A s s o c i a t i o n , 

3 1 0  U . S .  3 2 ; 4 1  ( 1 9 4 0 ) ;  N o r t h w e s t e r n  N a t i o n a l  L i f e  I n s u r a n c e  

C o m p a n y  v.. T a h o e  R e g i o n a l  P l a n n i n g  A g e n c y , 6 3 2  F . 2 d  1 0 4 ,  1 0 6  

( 9 t h  C i r .  1 9 8 0 ) .

T h e r e f o r e  w e  a p p l y  t h e  t e s t  o f  r e a s o n a b l e n e s s  t o  t h e  

r e t r o a c t i v e  a s p e c t  o f  [th e l e g i s l a t i o n ] .  T h i s  t e s t  is  
d e t e r m i n a t i v e  o f  a l l  a r g u m e n t s  o f  t h e  p l a i n t i f f s ,  

s i n c e  w e  p e r c e i v e  n o  n e e d  f o r  s e p a r a t e  a n a l y s i s  o f

1 /  In a l e t t e r  d a t e d  M a r c h  2, 1 9 8 3 ,  t o  R e p r e s e n t a t i v e  

W a l t  F u r n a c e ,  M r .  T h o m a s  A. S o f o  o f  t h e  L e g i s l a t i v e  C o u n s e l  

i n d i c a t e d  t h a t  t h e  b i l l  m i g h t  c o n s t i t u t e  l o c a l  o r  s p e c i a l  

l e g i s l a t i o n  c o n t r a r y  t o  A r t i c l e  II, § 19 o f  t h e  A l a s k a  
C o n s t i t u t i o n ,  a s  w e l l  a s  p o s s i b l y  v i o l a t i n g  t h e  e q u a l  

p r o t e c t i o n  c l a u s e s  o f  t h e  U n i t e d  S t a t e s  a n d  A l a s k a  
C o n s t i t u t i o n s .  T h e  A l a s k a  S u p r e m e  C o u r t  h a s  e s t a b l i s h e d  t h e  

s t a n d a r d  t h a t  l e g i s l a t i o n  w h i c h  b e a r s  a " f a i r  a n d  s u b s t a n t i a l  
r e l a t i o n s h i p "  t o  l e g i t i m a t e  p u r p o s e s  d o e s  n o t  c o n t r a v e n e  t h e  

p r o h i b i t i o n  o n  l o c a l  o r  s p e c i a l  s t a t e  a c t s ,  " d e s p i t e  a n y  
i n c i d e n t a l  l o c a l  o r  p r i v a t e  a d v a n t a g e s . "  S t a t e  v. L e w i s , 5 5 9  

P . 2 d  6 3 0 ,  6 4 3 ,  c e r t ,  d e n i e d , 4 3 2  U . S .  9 0 1  ( 1 9 7 7 ) .  T h e  c o u r t  
h a s  a l s o  d e c l a r e d  t h e  t e s t  f o r  a n  e q u a l  p r o t e c t i o n  c h a l l e n g e  o f  

a n o n - s u s p e c t  c l a s s  t o  b e  s u b s t a n t i a l l y  t h e  s a m e  a s  f o r  a l o c a l  

l a w  c h a l l e n g e .  Id . a t  6 4 3 .  S i n c e  t h e  t e s t  f o r  m e a s u r i n g  

l e g i s l a t i o n  u n d e r  t h e  D u e  P r o c e s s  a n d  C o n t r a c t  C l a u s e s  
( d i s c u s s e d  a t  l e n g t h  b e l o w )  is a " r e a s o n a b l e n e s s "  t e s t ,  

l e g i s l a t i o n  w h i c h  p a s s e s  m u s t e r  u n d e r  t h e s e  t w o  c l a u s e s  s h o u l d  
a l s o  p a s s  t h e  l o c a l  l e g i s l a t i o n  a n d  e q u a l  p r o t e c t i o n  t e s t s .



t h e i r  v a r i o u s  c o n t e n t i o n s  u n d e r  t h e  

i m p a i r r a e n t - o f - c o n t r a c t s  c l a u s e  a n d  u n d e r  t h e  d u e  

p r o c e s s  c l a u s e  o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  a n d  

c o g n a t e  S t a t e  c o n s t i t u t i o n a l  p r o v i s i o n s .

.A m e r i c a n  M a n u f a c t u r e r s  M u t u a l  I n s u r a n c e  C o .  v. C o m m i s s i o n e r  o f  

I n s u r a n c e ,' 3 7 2  N . E . 2 d  5 2 0 ,  5 2 5  ( M a s s .  1 9 7 8 ) .

T h u s ,  t h e y  w i l l  n o t  b e  d e a l t  w i t h  s e p a r a t e l y .

C o u r t s  g e n e r a l l y  d i s f a v o r  r e t r o a c t i v e  i n t e r p r e t a t i o n  

o f  s t a t u t e s .  J o n e s  E n t e r p r i s e s ,  I n c .  v. A t l a s  S e r v i c e  C o r p ,

4 4 2  F 2 d  1 1 3 6 ,  1 1 3 8  ( 9 t h  C i r .  1 9 7 1 ) .  H o w e v e r ,  t h e  L e g i s l a t u r e  

m a y  e n a c t  r e t r o a c t i v e  l e g i s l a t i o n  i f  i t  e x p r e s s l y  d e c l a r e s  i t s  

i n t e n t i o n  t o  d o  s o .  A S  0 1 . 1 0 . 0 9 0 .  A s  t h e  a u t h o r  o f  a l e a d i n g  

a n d  o f t e n - c i t e d  l a w  r e v i e w  p u t  it:

P e r h a p s  t h e  m o s t  f u n d a m e n t a l  r e a s o n  w h y  r e t r o a c t i v e  

l e g i s l a t i o n  is s u s p e c t  s t e m s  f r o m  t h e  p r i n c i p a l  t h a t  a 

p e r s o n  s h o u l d  b e  a b l e  t o  p l a n  h i s  c o n d u c t  w i t h  

r e a s o n a b l e  c e r t a i n t y  o f  t h e  l e g a l  c o n s e q u e n c e s .

H o c h m a n ,  T h e  S u p r e m e  C o u r t  a n d  t h e  C o n s t i t u t i o n a l i t y  o f

R e t r o a c t i v e  L e g i s l a t i o n , 7 3  H a r v .  L. R e v .  6 9 2  (1960) . In f a c t ,

t h e  o b j e c t i o n s  t o  r e t r o a c t i v e  s t a t u t e s  a r e  n o t  a b s e n t  f r o m
v

p r o s p e c t i v e  l e g i s l a t i o n ,  a n d  r e t r o a c t i v i t y  m i g h t  a c t u a l l y  

f u r t h e r  t h e  g o a l s  w h i c h  n o r m a l l y  m a k e  r e t r o a c t i v e  l e g i s l a t i o n  

s u s p e c t .

k  r e t r o a c t i v e  s t a t u t e ,  b y  r e m e d y i n g  a n  u n e x p e c t e d  

j u d i c i a l  d e c i s i o n ,  m a y  a c t u a l l y  e f f e c t u a t e  t h e  

i n t e n t i o n s  o f  t h e  p a r t i e s .  A n d  i t  is  a r g u a b l e  t h a t  i n

6 .



m a n y  i n s t a n c e s  l e g i s l a t i o n  p a s s e d  w i t h  a k n o w l e d g e  o f  

t h e  t r a n s a c t i o n s  t o  w h i c h  i t  w i l l  a p p l y  c a n  b e  m o r e  

r e s p o n s i v e  t o  t h e  n e e d s  o f  a p a r t i c u l a r  s i t u a t i o n .
Id. a t  6 9 3 .

L i t t l e  o r  n o  w e i g h t  is a t t a c h e d  t o  t h e  f a c t  t h a t  

l i t i g a t i o n  m a y  b e  p e n d i n g  a t  t h e  t i m e  o f  t h e  e n a c t m e n t  o f  

r e t r o a c t i v e  l e g i s l a t i o n ,  a n d  it m a y  b e  a p p l i e d  a t  a n y  t i m e  u p  

t o  a f i n a l  a n d  u n r e v i e w a b l e  j u d g m e n t .  C h a s e  S e c u r i t i e s  C o r p .  

v. D o n a l d s o n , 3 2 5  U . S .  3 0 4,  3 1 6  ( 1 9 4 5 ) ;  C h a p m a n  v. F a r r , 1 3 2  

C a l . R p t r .  6 0 6 , 6 0 8  ( C a l . A p p .  1982)

B . T h e T e s t  A g a i n s t  W h i c h  t h e  L e g i s l a t i o n  W o u l d  b e  
M e a s u r e d .

T h e  c o u r t s  c o n s i d e r  a n d  b a l a n c e  a g r e a t  v a r i e t y  o f  

f a c t o r s  i n  m e a s u r i n g  t h e  c o n s t i t u t i o n a l i t y  o f  r e t r o a c t i v e  

l e g i s l a t i o n .  L e g i s l a t i o n  w h i c h  i s  f o u n d  t o  b e  r e a s o n a b l e  a f t e r  

b a l a n c i n g  v a r i o u s  c o n s i d e r a t i o n s  w i l l  b e  u p h e l d  a s  

c o n s t i t u t i o n a l .  " I n d e e d  f r o m  a n  a n a l y s i s  o f  t h e  c a s e s  i t  

b e c o m e s  a p p a r e n t  t h a t  i t  is i m p o s s i b l e  t o  r e d u c e  t h e  

p o t e n t i a l l y  i n f i n i t e  v a r i e t y  o f  s i t u a t i o n s  in  w h i c h  t h e  p r o b l e m

2 /  I n d e e d ,  i n  a c a s e  w h e r e  t h e  p u b l i c  i n t e r e s t  in 

p r e v e n t i n g  e v i c t i o n s  w a s  p a r t i c u l a r l y  c o m p e l l i n g ,  t h e  S u p r e m e  
C o u r t  h e l d  t h a t  t h e  E m e r g e n c y  P r i c e  C o n t r o l  A c t  c o u l d  

c o n s t i t u t i o n a l l y  b e  a p p l i e d  to  a r i g h t  w h i c h  h a d  b e e n  r e d u c e d  

to  j u d g m e n t  p r i o r  to  t h e  e n a c t m e n t  o f  t h e  L e g i s l a t i o n .  F l e m i n q  
v. R h o d e s ,  3 3 1  U . S .  1 0 0 ,  1 0 7  ( 1 9 4 7 ) .



o f  r e t r o a c t i v i t y  c a n  a r i s e  t o  a s i n g l e  c o m m o n  d e n o m i n a t o r . "  

H o c h m a n ,  s u p r a  a t  7 2 7 .  T h e  f o l l o w i n g  t e s t  t o  d e t e r m i n e  

r e a s o n a b l e n e s s  h a s  b e e n  d r a w n  f r o m  t h e  d e c i s i o n s  b y  t h e  a u t h o r  

o f  t h e  a b o v e - c i t e d  l e a d i n g  a r t i c l e :

[ I ] t  is s u b m i t t e d  t h a t  t h e  c o n s t i t u t i o n a l i t y  o f  s u c h  a 

s t a t u t e  i s  d e t e r m i n e d  b y  t h r e e  m a j o r  f a c t o r s ,  e a c h  o f  

w h i c h  m u s t  b e  w e i g h e d  i n  a n y  p a r t i c u l a r  c a s e .  T h e s e  

f a c t o r s  a r e :  t h e  n a t u r e  a n d  s t r e n g t h  o f  t h e  p u b l i c

i n t e r e s t  s e r v e d  b y  t h e  s t a t u t e ,  t h e  e x t e n t  t o  w h i c h  

t h e  s t a t u t e  m o d i f i e s  o r  a b r o g a t e s  t h e  a s s e r t e d  

p r e - e n a c t m e n t  r i g h t ,  a n d  t h e  n a t u r e  o f  t h e  r i g h t  w h i c h  

t h e  s t a t u t e  a l t e r s .  H o c h m a n ,  s u p r a , a t  6 9 6 . 2 /

* •
T h e  C a l i f o r n i a  S u p r e m e  C o u r t ,  a l s o  c i t i n g  'the H o c h m a n  

a r t i c l e ,  h a s  o u t l i n e d  t h e  f a c t o r s  it t a k e s  i n t o  c o n s i d e r a t i o n  

w h e n  a n a l y z i n g  r e t r o a c t i v e  l e g i s l a t i o n .

In d e t e r m i n i n g  w h e t h e r  a r e t r o a c t i v e  l a w  c o n t r a v e n e s  

t h e  d u e  p r o c e s s  c l a u s e ,  w e  c o n s i d e r  s u c h  f a c t o r s  a s  

t h e  s i g n i f i c a n c e  o f  t h e  s t a t e  i n t e r e s t  s e r v e d  b y  t h e  

l a w ,  t h e  i m p o r t a n c e  o f  t h e  r e t r o a c t i v e  a p p l i c a t i o n  o f  

t h e  l a w  t o  t h e  e f f e c t u a t i o n  o f  t h a t  i n t e r e s t ,  t h e  

e x t e n t  o f  r e l i a n c e  u p o n  t h e  f o r m e r  l a w ,  t h e  l e g i t i m a c y  

o f  t h a t  r e l i a n c e ,  t h e  e x t e n t  o f  a c t i o n s  t a k e n  o n  t h e  

b a s i s  o f  t h a t  r e l i a n c e ,  a n d  t h e  e x t e n t  t o  w h i c h  t h e  

r e t r o a c t i v e  a p p l i c a t i o n  o f  t h e  n e w  l a w  w o u l d  d i s r u p t  
t h o s e  a c t i o n s .

In re M a r r i a g e  o f  B o u q u e t  5 4 6  P . 2d 1 3 7 1 ,  1 3 7 6  (Cal . 1 9 7 6 ) .

2 /  T h e  S u p r e m e  J u d i c i a l  C o u r t  o f  M a s s a c h u s e t t s  h a s  

r e c e n t l y  s e t  o u t  a n d  a p p l i e d  t h e  t h r e e - p r o n g e d  a p p r o a c h  

s u g g e s t e d  b y  t h e  H o c h m a n  a r t i c l e .  A m e r i c a n  M a n u f a c t u r e r s  

M u t u a l  L i f e  I n s u r a n c e  v. C o m m i s s i o n e r  o f  I n s u r a n c e , 3 7 2  N . E .  2d 

5 2 0 ,  5 2 6  ( M a s s .  1 9 7 8 ) .  T h e  c o u r t  s t a t e d  t h a t  " ( t ) h i s  a r t i c l e s  
is a c o m p r e h e n s i v e  t r e a t m e n t  o f  r e t r o a c t i v e  s t a t u t e s  a n d  t h e  

' r e a s o n a b l e n e s s 1 a n a l y s i s ,  a n d  h a s  b e e n  c i t e d  w i t h  a p p r o v a l . "  
I b i d .



W e  w i l l  g r o u p  a n d  a n a l y z e  t h e  f a c t o r s  u n d e r  t h e  

h e a d i n g s  o f  t w o  c a t e g o r i e s ,  b a s e d  o n  H o c h m a n ' s  d i s t i l l a t i o n  o f  

h i s  t h r e e - p r o n g e d  t e s t :

[ T ] h e  t w o  m a j o r  f a c t o r s  t o  b e  w e i g h e d  in  d e t e r m i n i n g  

t h e  v a l i d i t y  o f  a r e t r o a c t i v e  s t a t u t e  a r e  t h e  s t r e n g t h  
o f  t h e  p u b l i c  i n t e r e s t  i t  s e r v e s  a n d  t h e  u n f a i r n e s s  

c r e a t e d  b y  i t s  r e t r o a c t i v e  o p e r a t i o n ,  . . . H o c h m a n ,  
s u p r a  a t  7 2 7 .

B y  c o n s i d e r i n g  t h e  s t r e n g t h  o f  t h e  p u b l i c  i n t e r e s t  a n d  t h e

u n f a i r n e s s  c r e a t e d  b y  i t s  r e t r o a c t i v e  a p p l i c a t i o n ,  a f r a m e w o r k

is c r e a t e d  f o r  e v a l u a t i n g  t h e  c o n s t i t u t i o n a l i t y  o f  . r e t r o a c t i v e  

4 /
l e g i s l a t i o n . — '

i./ S o m e  c o u r t s  h a v e  d e t e r m i n e d  t h e  c o n s t i t u t i o n a l i t y  

o f  r e t r o a c t i v e  s t a t u t e s  o n  t h e  b a s i s  o f  w h e t h e r  a " v e s t e d  

r i g h t "  is  a f f e c t e d .  In a n  e a r l y  A l a s k a  c a s e ,  B i d w e l l  v.

S c h e e l e , 3 5 5  P . 2d 5 8 4 ,  ( A l a s k a  1 9 6 0 ) ,  t h e  c o u r t  f o u n d  a d e f e n s e  

b a s e d  o n  t h e  f a i l u r e  o f  p l a i n t i f f  to  p a y  c e r t a i n  s u m s  i n t o  
c o u r t ,  a s  r e q u i r e d  b y  a s t a t u t e ,  n o t  t o  b e  a " v e s t e d  r i g h t . "

It h e l d  t h a t  t h e  d e f e n s e  c o u l d  b e  t a k e n  a w a y  b y  t h e  L e g i s l a t u r e  
t h r o u g h  r e p e a l  o f  t h e  s t a t u t e  r e q u i r i n g  p a y m e n t  i n t o  c o u r t  b y  a 

p l a i n t i f f .  Id. a t  5 8 7 .  T h e  c o u r t  d i d  n o t  a t t e m p t  a d e f i n i t i v e  

d e f i n i t i o n  o f  " v e s t e d  r i g h t . "  A s  m o d e r n  c a s e s  r e c o g n i z e ,  " [ i ] t  

w a s  c u s t o m a r y  a t  o n e  t i m e  t o  u s e  t h e  w o r d  " v e s t e d "  t o  d e s c r i b e  

r i g h t s  t h a t  a c o u r t  h a d  d e t e r m i n e d  c o u l d  n o t  b e  i m p a i r e d  
r e t r o a c t i v e l y .  W h e n  t h e  w o r d  i s  s o  d e f i n e d ,  t h e  s t a t e m e n t  t h a t  

v e s t e d  r i g h t s  a r e  i m m u n e  t o  r e t r o a c t i v e  l e g i s l a t i o n  b e c o m e s  a 

t a u t o l o g y ,  n o t  a p r o p o s i t i o n . "  In re  M a r r i a g e  o f  B o u q u e t , 
s u p r a  a t  1 3 7 6 .  E v e n  if  a c o u r t  w e r e  t o  c l i n g  t o  t h e  v e s t e d  

r i g h t  t e r m i n o l o g y ,  !' [ v ] e s t e d  rights-, o f  c o u r s e ,  m a y  b e  i m p a i r e d  

' w i t h  d u e  p r o c e s s  o f  law'  u n d e r  m a n y  c i r c u m s t a n c e s .  T h e  

s t a t e ' s  i n h e r e n t  s o v e r e i g n  p o w e r  i n c l u d e s  t h e  s o  c a l l e d  ' p o l i c e  

p o w e r '  r i g h t  to  i n t e r f e r e  w i t h  v e s t e d  p r o p e r t y  r i g h t s  w h e n e v e r  
r e a s o n a b l y  n e c e s s a r y  t o  t h e  p r o t e c t i o n  o f  t h e  h e a l t h ,  s a f e t y ,  

m o r a l s ,  a n d  g e n e r a l  w e l l  b e i n g  o f  t h e  p e o p l e  . . . .  I b i d .



1. T h e  S t r e n g t h  o f  t h e  P u b l i c  I n t e r e s t  S e r v e d  

b v  t h e  L e g i s l a t i o n .

I t  i n i t i a l l y  f a l l s  o n  t h e  l e g i s l a t u r e  t o  b a l a n c e  

c o m p e t i n g  i n t e r e s t s  i n  a n  e f f o r t  t o  b r o a d l y  p r o m o t e  t h e  

i n t e r e s t  o f  t h e  s t a t e .  L e g i s l a t i o n  t y p i c a l l y  " a d j u s t s  t h e  

r i g h t s  o f  p r i v a t e  g r o u p s  i n  a n  a t t e m p t  t o  a c h i e v e  a b a l a n c e  

w h i c h  b e s t  s e r v e s  t h e  ' p u b l i c  p u r p o s e ' ,  a n d  m a n y  s u c h  s t a t u t e s  

h a v e  b e e n  u p h e l d  a g a i n s t  c l a i m s  t h a t  t h e i r  r e t r o a c t i v e  

o p e r a t i o n  w a s  a d e n i a l  o f  d u e  p r o c e s s " .  H o c h m a n ,  s u p r a  a t  6 9 8 .

C o u r t s  t r a d i t i o n a l l y  s h o w  g r e a t  d e f e r e n c e  :to a 

l e g i s l a t u r e ' s  j u d g m e n t  a s  t o  t h e  r e a s o n s  a n d  n e e d  f o r  

l e g i s l a t i v e  a c t i o n ,  p a r t i c u l a r l y  i n  t h e  e c o n o m i c  a n d  s o c i a l  

a r e a s .

. . . t h e  s t a t e  a l s o  c o n t i n u e s  t o  p o s s e s s  a u t h o r i t y  t o  

s a f e g u a r d  t h e  v i t a l  i n t e r e s t s  o f  i t s  p e o p l e .  It d o e s  

n o t  m a t t e r  t h a t  l e g i s l a t i o n  a p p r o p r i a t e  t o  t h a t  e n d  

' h a s  t h e  r e s u l t  o f  m o d i f y i n g  o r  a b r o g a t i n g  c o n t r a c t s  
a l r e a d y  i n  e f f e c t . ' [ C i t a t i o n s  o m i t t e d ]  N o t  o n l y  a r e  

e x i s t i n g  l a w s  r e a d  i n t o  c o n t r a c t s  i n  o r d e r  t o  f i x  
o b l i g a t i o n s  a s  b e t w e e n  t h e  p a r t i e s ,  b u t  t h e  

r e s e r v a t i o n  o f  e s s e n t i a l  a t t r i b u t e s  o f  s o v e r e i g n  p o w e r  
i s  a l s o  r e a d  i n t o  c o n t r a c t s  a s  a p o s t u l a t e  o f  t h e  

l e g a l  o r d e r .  * * * T h i s . p r i n c i p l e  o f  h a r m o n i z i n g  t h e  
c o n s t i t u t i o n a l  p r o h i b i t i o n  w i t h  t h e  n e c e s s a r y  r e s i d u u m  

o f  s t a t e  p o w e r  h a s  h a d  p r o g r e s s i v e  r e c o g n i t i o n  in  t h e  
d e c i s i o n s  o f  t h i s  C o u r t .  M o r e o v e r ,  t h e  ' e c o n o m i c  

i n t e r e s t s  o f  t h e  s t a t e  m a y  j u s t i f y  t h e  e x e r c i s e  o f  i t s  
c o n t i n u i n g  a n d  d o m i n a n t  p r o t e c t i v e  p o w e r  

n o t w i t h s t a n d i n g  i n t e r f e r e n c e  w i t h  c o n t r a c t s . '
[ C i t a t i o n  o m i t t e d ]  T h e  S t a t e  h a s  t h e  " s o v e r e i g n  r i g h t  

* * * t o  p r o t e c t  t h e  * * * g e n e r a l  w e l f a r e  o f  t h e  

p e o p l e  * * * O n c e  w e  a r e  i n  t h i s  d o m a i n  o f  t h e
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r e s e r v e  p o w e r  o f  a S t a t e  w e  m u s t  r e s p e c t  t h e  ' w i d e  

d i s c r e t i o n  o n  t h e  p a r t  o f  t h e  l e g i s l a t u r e  i n  

d e t e r m i n i n g  w h a t  i s  a n d  w h a t  i s  n o t  n e c e s s a r y . ' "  
[ C i t a t i o n  o m i t t e d ]

C i t y  o f  E l  P a s o  v. S i m m o n s , 3 7 9  U . S .  4 9 7 ,  5 0 8  ( 1 9 6 5 ) .

In  u p h o l d i n g  l e g i s l a t i o n  w h i c h  i n c r e a s e d  m i n e  

o p e r a t o r s '  d u t y  t o  p r o v i d e  c o m p e n s a t i o n  f o r  i l l n e s s e s s  s u f f e r e d  

b y  m i n e r s  ( e v e n  i f  a f o r m e r  m i n e r  t e r m i n a t e d  h i s  e m p l o y m e n t  i n  

t h e  i n d u s t r y  b e f o r e  t h e  A c t  w a s  p a s s e d ) , t h e  C o u r t  s t a t e d  t h a t  

r e t r o a c t i v e  l a w s ,  l i k e  p r o s p e c t i v e  l e g i s l a t i o n ,  " a d j u s t i n g  t h e  

b u r d e n s  a n d  b e n e f i t s  o f  e c o n o m i c  l i f e  c o m e  t o  t h e  C o u r t  w i t h  a 

p r e s u m p t i o n  o f  c o n s t i t u t i o n a l i t y ,  a n d  t h a t  t h e  b u r d e n  is o n  o n e  

c o m p l a i n i n g  o f  a d u e  p r o c e s s  v i o l a t i o n  t o  e s t a b l i s h  t h a t  t h e  

l e g i s l a t u r e  h a s  a c t e d  i n  a n  a r b i t r a r y  a n d  i r r a t i o n a l  w a y . "

U s e r y  v. T u r n e r  E l k h o r n  M i n i n g  C o m p a n y , 4 2 8  U . S .  1, 1 5  ( 1 9 7 6 ) .  

T o  l i k e  e f f e c t ,  t h e  U . S .  S u p r e m e  C o u r t  h e l d  i n  U n i t e d  S t a t e s  

T r u s t  C o m p a n y  o f  N e w  Y o r k  v. N e w  J e r s e y ,  4 3 1  U . S .  1, 2 2  ( 1 9 7 7 ) ,  

" t h e  S t a t e s  m u s t  p o s s e s s  b r o a d  p o w e r s  t o  a d o p t  g e n e r a l  

r e g u l a t o r y  m e a s u r e s  w i t h o u t  b e i n g  c o n c e r n e d  t h a t  p r i v a t e

5 /
c o n t r a c t s  w i l l  b e  i m p a i r e d ,  or e v e n  d e s t r o y e d  a s  a r e s u l t . " — '

5 /  T h e  C o u r t ,  h o l d i n g  t h a t  a s t a t e ' s  i m p a i r m e n t  o f  

i t s  o w n  o b l i g a t i o n s  h a d  t o  b e  m e a s u r e d  b y  a d i f f e r e n t  s t a n d a r d  

t h a n  i m p a i r m e n t  o f  p r i v a t e  c o n t r a c t s ,  s t r u c k  d o w n  N e w  J e r s e y  

l e g i s l a t i o n  w h i c h  i m p a i r e d  c o n t r a c t u a l  o b l i g a t i o n s  i n  b o n d s  

i s s u e d  b y  t h e  S t a t e .  " W h e n  a S t a t e  i m p a i r s  t h e  o b l i g a t i o n s  o f  

i t s  o w n  c o n t r a c t ,  t h e  r e s e r v e d  p o w e r s  d o c t r i n e  h a s  a d i f f e r e n t  

b a s i s  . . . .  c o m p l e t e  d e f e r e n c e  t o  a l e g i s l a t i v e  a s s e s s m e n t  o f  

r e a s o n a b l e n e s s  a n d  n e c e s s i t y  is n o t  a p p r o p r i a t e  b e c a u s e  t h e  
S t a t e ' s  s e l f - i n t e r e s t  is a t  s t a k e . "  U . S .  T r u s t  C o .  o f  N e w  Y o r k  

v. N e w  J e r s e y ,  s u p r a  a t  23.



G i v e n  t h e  j u d i c i a l  d e f e r e n c e  t o  t h e  l e g i s l a t u r e  i n  

e c o n o m i c  a n d  s o c i a l  m a t t e r s ,  a n d  t h e  p r e s u m p t i o n  o f  

c o n s t i t u t i o n a l i t y ,  r e t r o a c t i v e  l e g i s l a t i o n  h a s  b :en f o u n d  t o  

s e r v e  a l e g i t i m a t e  p u b l i c  i n t e r e s t  a n d  u p h e l d  i n  a v a r i e t y  o f  

s i t u a t i o n s .

I n  C i t y  o f  E l  P a s o  v. S i m m o n s , s u p r a , t h e  U n i t e d  

S t a t e s  S u p r e m e  C o u r t  h e l d  t h a t  a T e x a s  s t a t u t e  l i m i t i n g  

d e f a u l t i n g  p u r c h a s e r s  t o  a 5 - y e a r  p e r i o d  f o r  r e i n s t a t i n g  r i g h t s  

to r e c o v e r  l a n d  s o l d  b y  t h e  S t a t e  d i d  n o t  u n c o n s t i t u t i o n a l l y  

v i o l a t e  t h e  C o n t r a c t  C l a u s e .  P r i o r  t o  *..ie e n a c t m e n t  o f  t h i s  

l e g i s l a t i o n  a d e f a u l t i n g  p u r c h a s e r  c o u l d  r e i n s t a t e  h i s  r i g h t  to  

r e c o v e r  l a n d  f o r f e i t e d  t o  t h e  S t a t e  a t  a n y  t i m e  u p o n  w r i t t e n  

r e q u e s t  a n d  p a y m e n t  o f  d e l i n q u e n t  i n t e r e s t .  _Id. a t  4 8 8 .  

S i m m o n s ,  w h o  h a d  l o s t  a l l  r i g h t  t o  l a n d  h e  c o u l d  h a v e  r e c l a i m e d  

a b s e n t  t h e  l a t t e r  l e g i s l a t i o n ,  a r g u e d  t h a t  t h e  s t a t u t e  v i o l a t e d  

t h e  C o n t r a c t  C l a u s e .  _Id. a t  505 . T h e  U n i t e d  S t a t e s  S u p r e m e  

C o u r t  u p h e l d  t h e  l e g i s l a t i o n .

T h e  C o u r t  l o o k e d  t o  t h e  s t a t e  i n t e r e s t  in p a s s i n g  t h e  

l e g i s l a t i o n  t o  j u s t i f y  i t s  a p p l i c a t i o n .  It f o u n d  t h a t  c l o u d s  

o n  t i t l e s  w h i c h  a r o s e  b e c a u s e  o f  t h e  b r o a d e r  r i g h t  o f  

r e i n s t a t e m e n t  u n d e r  p r i o r  l a w  m a d e  a d m i n i s t e r i n g  t h e  l a n d  a 

m o r e  d i f f i c u l t  a n d  u n s t a b l e  t a s k .  Id. a t  513. " T h e  C o n t r a c t



C l a u s e  o f  t h e  C o n s t i t u t i o n  d o e s  n o t  r e n d e r  T e x a s  p o w e r l e s s  t o  

t a k e  e f f e c t i v e  a n d  n e c e s s a r y  m e a s u r e s  t o  d e a l  w i t h  t h e  a b o v e . "  

I b i d .

i

I n  t h e  l e a d i n g  c a s e  o f  H o m e  B u i l d i n g  a n d  L o a n  

A s s o c i a t i o n  v. B l a i s d e l l , 2 9 0  U . S .  3 9 8 ,  4 4 4  ( 1 9 3 4 ) ,  a M i n n e s o t a  

m o r t g a g e  m o r i t o r i u m  l a w  e n a c t e d  t o  p r o v i d e  r e l i e f  t o  h o m e o w n e r s  

t h r e a t e n e d  w i t h  f o r e c l o s u r e  w a s  u p h e l d  a g a i n s t  C o n t r a c t  C l a u s e  

a n d  D u e  P r o c e s s  c l a u s e  a t t a c k .  " T h e  e c o n o m i c  i n t e r e s t s  o f  t h e  

s t a t e  m a y  j u s t i f y  t h e  e x e r c i s e  o f  i t s  c o n t i n u i n g  a n d  d o m i n a n t  

p r o t e c t i v e  p o w e r  n o t w i t h s t a n d i n g  i n t e r f e r e n c e  w i t h  c o n t r a c t s . " 

I d . a t  4 3 7 .  V e i x  v. S i x t h  W a r d  B u i l d i n g  a n d  L o a n  A s s o c i a t i o n , 

3 1 0  U . S .  3 2  ( 19 4 0 )  u p h e l d  N e w  J e r s e y  l e g i s l a t i o n  l i m i t i n g  t h e  

a b i l i t y  o f  s u b s c r i b e r s  t o  w i t h d r a w  s u b s c r i p t i o n s  f r o m  b u i l d i n g  

a n d  l o a n  a s s o c i a t i o n s .  T h e  C o u r t  s t a t e d  t h a t ,  " [ c ) e r t a i n l y  t h e  

p r o t e c t i o n  o f  b u i l d i n g  a n d  l o a n  a s s o c i a t i o n s  a g a i n s t  t h e  

c a t a s t r o p h e  o f  e x c e s s i v e  w i t h d r a w a l  is, t o d a y ,  w i t h i n  

l e g i s l a t i v e  p o w e r " .  Id. a t  4 1 . — ^

§./ T h e s e  t w o  c a s e s  a r o s e  d u r i n g  t h e  D e p r e s s i o n .  

H o w e v e r ,  e m e r g e n c y  e c o n o m i c  c o n d i t i o n s  a r e  n o t  a p r e r e q u i s i t e  
f o r  l e g i s l a t i v e  a c t i o n .  C i t y  o f  E l  P a s o  v. S i m m o n s , s u p r a  a t  

515. T h e  S e v e n t h  C i r c u i t  h a s  f o u n d  t h a t ,  11 [A] H i e d  S t r u c t u r a l  

S t e e l  C o . c o n f i r m s  t h e  p r i o r  p r e c e d e n t s  h o l d i n g  t h a t  

r e t r o a c t i v e  l i a b i l i t y  c a n  p r o p e r l y  b e  i m p o s e d  t o  r e m o v e  

p r o b l e m s  w h i c h  f a l l  s h o r t  o f  a n  e m e r g e n c y " .  N a c h m a n  C o r p .  v. 

P e n s i o n  B e n e f i t  G u a r a n t y  C o r p ., 5 9 2  F . 2 d  9 4 7 ,  9 6 1  ( 7 t h  C i r .  

1 9 7 9 )  .



I n  A m e r i c a n  M a n u f a c t u r e r s  M u t u a l  I n s u r a n c e  C o m p a n y  v.

C o m m i s s i o n e r  o f  I n s u r a n c e / s u p r a  a t  5 2 9 ,  M a s s a c h u s e t t s '  h i g h e s t  

c o u r t  u p h e l d  r e t r o a c t i v e  l e g i s l a t i o n  r e q u i r i n g  t h e  r e w r i t i n g  o f  

i n s u r a n c e  c o n t r a c t s ,  a t  r e d u c e d  r a t e s ,  p r e v i o u s l y  e n t e r e d  i n t o  

b e t w e e n  i n s u r a n c e  c o m p a n i e s  a n d  p o l i c y h o l d e r s .  A s  t o  t h e  

p u b l i c  i n t e r e s t ,  t h e  c o u r t  s t a t e d :

T h e  b u r d e n  i s  o n  t h e  p l a i n t i f f s  t o  m a k e  f a c t u a l  

s h o w i n g s  t h a t  t h e  s t a t u t e  i s  i r r a t i o n a l  i n  i t s  

o p e r a t i o n ,  a n d  it  h a s  b e e n  o u r  f r e q u e n t l y  s t a t e d  r u l e  

t h a t  s u c h  a s t a t u t e  w i l l  n o t  b e  s e t  a s i d e  a s  a d e n i a l  

o t  d u e  p r o c e s s  "i f a n y  s t a t e  o f  f a c t s  r e a s o n a b l y  m a y  

b e  c o n c e i v e d  t o  j u s t i f y  i t . "  [ C i t a t i o n  o m i t t e d ]

Id. a t  5 2 6 .  **

T h e s e  c a s e s  i n d i c a t e  t h e  i m p o r t a n c e  c o u r t s  p l a c e  o n  

t h e  s t a t e  i n t e r e s t  w h e n  e v a l u a t i n g  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  

l e g i s l a t i o n .  : T h e  i m m e d i a c y  a n d  s e v e r i t y  o f  t h e  c o n d i t i o n s  

w h i c h  t h e  l e g i s l a t u r e  h a s  a t t e m p t e d  t o  r e c t i f y  a r e  c l e a r l y  

r e l e v a n t  i n  d e t e r m i n e  t h e  r e a s o n a b l e n e s s ,  a n d  h e n c e  t h e  

v a l i d i t y  o f  r e t r o a c t i v e  a s p e c t s  o f  a l e g i s 1 3 t i v e  p r o g r a m . "  

H o c h m a n ,  s u p r a  a t  697. T h e  c l e a r e r  t h e  p u b l i c  p u r p o s e  s e r v e d  

a n d  t h e  g r e a t e r  t h e  n e c e s s i t y  f o r  t h e  l e g i s l a t i o n ,  t h e  m o r e  

l i k e l y  a c o u r t  i s  t o  s u s t a i n  i t s  a p p l i c a t i o n .  H o w e v e r ,  t h e  

e x i s t e n c e  o f  a s t a t e  i n t e r e s t  d o e s  n o t  p r o v i d e  t h e  s t a t e  w i t h  

u n f e t t e r e d  p o w e r .  E v e n  t h o u g h  a v a l i d  i n t e r e s t  is f o u n d  f o r  

r e t r o a c t i v e l y  a f f e c t i n g  c o n t r a c t  r i g h t s ,  c o u r t s  w i l l  c o n s i d e r  

t h e  n a t u r e  o f  t h e  r i g h t  a f f e c t e d  t o  d e t e r m i n e  if a p p l i c a t i o n  o f
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,

t h e  l e g i s l a t i o n  t o  t h e  p a r t y  a s s e r t i n g  t h e  p a r t i c u l a r  c l a i m  

w o u l d  b e  s o  u n f a i r  a s  t o  m a k e  i t  u n c o n s t i t u t i o n a l .

2. T h e  F a i r n e s s  o f  R e t r o a c t i v e  A p p l i c a t i o n  of  

T h e  L e g i s l a t i o n  t o  a P a r t i c u l a r  R i g h t .

H o c h m a n !s s e c o n d  c a t e g o r y - ^  d e a l s  w i t h  t h e  e q u i t y  o f  

r e t r o a c t i v e  a p p l i c a t i o n  i n  a n y  g i v e n  s i t u a t i o n .  S i n c e  g i v i n g  

e f f e c t  t o  t h e  r e a s o n a b l e  d e s i r e s  o f  c o n t r a c t i n g  p a r t i e s  h a s  

a l w a y s  b e e n  c o n s i d e r e d  a v a l i d  l e g i s l a t i v e  g o a l ,  t h e  e l e m e n t  o f  

r e l i a n c e  i s  c r u c i a l  w h e n  c o n s i d e r i n g  H o c h m a n ' s  s e c o n d  m a i n  

c a t e g o r y .

. . . t h e  f a c t o r  m o s t  o f t e n  a p p e a r i n g  i n  t h e s e  c a s e s  

is t h e  e x t e n t  t o  w h i c h  t h e  p a r t i e s  h a v e  l a i d  

r e a s o n a b l e  r e l i a n c e  o n  t h e  l a w  e x i s t i n g  a t  t h e  t i m e  o f  

t h e  c o n d u c t  w h o s e  l e g a l  c o n s e q u e n c e s  t h e  r e t r o a c t i v e  

s t a t u t e  w o u l d  a l t e r .  T h e  i m p o r t a n c e  o f  t h i s  e l e m e n t  

is a p p a r e n t  w h e n  o n e  c o n s i d e r s  t h a t  i n  v e r y  g e n e r a l  
t e r m s  t h e  t w o  m a j o r  f a c t o r s  t o  b e  w e i g h e d  i n  

d e t e r m i n i n g  t h e  v a l i d i t y  o f  t h e  r e t r o a c t i v e  s t a t u t e  
a r e  t h e  s t r e n g t h  o f  t h e  p u b l i c  i n t e r e s t  i t  s e r v e s  a n d  

t h e  u n f a i r n e s s  c r e a t e d  b y  i t s  r e t r o a c t i v e  o p e r a t i o n  

a n d  t h e  r e l i a n c e  o f  t h e  p a r t i e s  o n  p r e e x i s t i n g  l a w  is 

p e r h a p s  t h e  m o s t  a c c u r a t e  g a u g e  o f  t h e  l a t t e r .
H o c h m a n , s u p r a  a t  7 2 7 .

S e e  a l s o ,  S t a t e  e x .  r e l .  C a n n o n  v. M o r a n , 3 2 1  N . W .  2d 5 5 0 ,  5 6 1

( W is . C t.  A p p .  1 9 8 2 ) .

U  H o c h m a n  h a s ,  i n  e f f e c t ,  d i s t i l l e d  h i s  

t h r e e - p r o n g e d  t e s t  i n t o  t w o  c a t e g o r i e s .  S e e  H o c h m a n ,  s u p r a ,  a t  

7 2 7 .



S o m e  c o u r t s  h a v e  f o c u s e d  a l m o s t  e x c l u s i v e l y  o n  t h e  

r e l i a n c e  e l e m e n t .

T h e  p r o p e r  t e s t  o f  t h e  c o n s t i t u t i o n a l i t y  o f  

r e t r o a c t i v e  l e g i s l a t i o n  i s  w h e t h e r  a p a r t y  h a s  c h a n g e d  

p o s i t i o n  i n  r e l i a n c e  u p o n  t h e  p r e v i o u s  l a w  o r  w h e t h e r  

t h e  r e t r o a c t i v e  l a w  d e f e a t s  t h e  r e a s o n a b l e  

e x p e c t a t i o n s  o f  t h e  p a r t i e s ,  n o t  w h e t h e r  t h e  l a w  

a b r o g a t e s  a ' v e s t e d  r i g h t ,  1 w h i c h  is  m e r e l y  a 

c o n c l u s o r y  l a b e l .  2 C. S a n d s , s u p r a  a t  § 4 1 . 0 5 ;

H o c h m a n , s u p r a  a t  6 9 6 .  C u r a t i v e  l a w s ,  s u c h  a s  R C W  

2 6 . 3 2 . 9 1 6 ,  w h i c h  i m p l e m e n t  t h e  o r i g i n a l  i n t e n t i o n s  o f  

a f f e c t e d  p a r t i e s  a r e  c o n s t i t u t i o n a l  b e c a u s e  t h e r e  i s  • 

n o  i n j u s t i c e  i n  r e t r o a c t i v e l y  d e p r i v i n g  a p e r s o n  o f  a 

r i g h t  t h a t  w a s  c r e a t e d  c o n t r a r y  t o  h i s  e x p e c t i o n s  a t  

t h e  t i m e  w h i c h  t h e  r i g h t  a r o s e .  [ C i t a t i o n  o m i t t e d ]

A p p l i c a t i o n  o f  S a n t o r e , 6 2 3  P . 2d 7 0 2 ,  7 0 6  ( W a s h .  Apjp. 1 9 8 1 ) .

W h e r e  t h e r e  h a s  b e e n  n o  r e l i a n c e  o n  t h e  p r i o r  e x i s t i n g

8 /
l a w  t h e r e  i s  l i t t l e  r i s k  o f  i n j u s t i c e . — ' " F o r  e x a m p l e ,  a n  

a c t  w h i c h  h a s  t h e  a f f e c t  o f  i m p l e m e n t i n g  t h e  o r i g i n a l  

i n t e n t i o n s  o f  t h e  p a r t i e s  a f f e c t e d  h a s  g e n e r a l l y  b e e n  h e l d  

c o n s t i t u t i o n a l  s i n c e  t h e r e  is  l i t t l e  i n j u s t i c e  in

8/
6 1 5

In S t a t e  W o r k m e n ' s  C o m p e n s a t i o n  B o a r d  v.

D e l a n e y , 6 1 5  P . 2d 5 ( A l a s k a  1 9 8 0 ) ,  o u r  S u p r e m e  C o u r t  u p h e l d  

a p p l i c a t i o n  o f  a n  i n c r e a s e d  r a t e - f o r  d i s a b i l i t y  b e n e f i t s ,  w h i c h  

h a d  b e e n  p u t  i n t o  e f f e c t  a f t e r  t h e  c l a i m a n t ' s  i n j u r y  b u t  p r i o r  

to i t s  r a t i n g .  T h e  S u p e r i o r  C o u r t  f o u n d  t h a t  a p p l i c a t i o n  o f  
t h e  i n c r e a s e d  r a t e s  w o u l d  u n c o n s t i t u t i o n a l l y  i m p a i r  t h e  

i n s u r a n c e  c o n t r a c t  b e t w e e n  t h e  e m p l o y e r  a n d  i t s  i n s u r a n c e  

c a r r i e r .  Id . a t  7. T h e  S u p r e m e  C o u r t  r e v e r s e d ,  f i n d i n g  n o  

' u n f a i r n e s s  i n h e r e n t '  in i t s  c o n c l u s i o n ,  b e c a u s e  t h e  e m p l o y e r  

" h a d  n o  r e a s o n a b l e  e x p e c t a t i o n  t h a t  t h e  b e n e f i t  r a t e s  in  e f f e c t  

at  t h e  t i m e  o f  t h e  i n j u r y  w o u l d  r e m a i n  c o n s t a n t . "  Id. a t  8.
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r e t r o a c t i v e l y  d e p r i v i n g  a p e r s o n  o f  a r i g h t ,  h o w e v e r  v a l u a b l e ,  

w h i c h  w a s  c r e a t e d  c o n t r a r y  t o  h i s  b o n a  f i d e  e x p e c t a t i o n s  a t  t h e  

t i m e  h e  e n t e r e d  t h e  t r a n s a c t i o n  f r o m  w h i c h  t h e  r i g h t  a r o s e . "  

Ilochma n,  s u p r a  a t  7 2 0 .  T h e  f o l l o w i n g  c a s e s  i l l u s t r a t e  t h e  

p o w e r  t h e  L e g i s l a t u r e  h a s  t o  v a l i d a t e  c o n t r a c t s ,  w h i c h  w e r e  

i l l e g a l  u n d e r  p r i o r  l a w ,  i n  o r d e r  t o  g i v e  a f f e c t  t o  t h e  b o n a  

f i d e  e x p e c t a t i o n s  o f  t h e  p a r t i e s .

I n  M c N a i r  v. K n o t t , 3 0 2  U . S .  3 6 9  ( 1 9 3 7 ) ,  s e c u r i t y  

p l e d g e s  w h i c h  w e r e  i l l e g a l  w h e n  m a d e  w e r e  r e t r o a c t i v e l y  

v a l i d a t e d .  A  b a n k  h a d  g i v e n  s e c u r i t y  t o  p r o t e c t  c e r t a i n  f u n d s  

d e p o s i t e d  i n  t h e  b a n k .  S t a t e  l a w  p r o v i d e d  t h a t  b a n k s  c o u l d  n o t  

g i v e  s e c u r i t y  f o r  p r i v a t e  d e p o s i t s .  C o n g r e s s  e n a c t e d  

l e g i s l a t i o n  m a k i n g  s u c h  p l e d g e s  l e g a l ,  t h u s  r e t r o a c t i v e l y  

m a k i n g  e n f o r c e a b l e  a g r e e m e n t s  w h i c h  o r i g i n a l l y  w e r e  i l l e g a l .

Id. a t  3 7 0 .

T h e  r e c e i v e r  f o r  a b a n k ,  a t t e m p t i n g  t o  a v o i d  t h e  

e f f e c t  o f  a p l e d g e  m a d e  b e f o r e  e n a c t m e n t  o f  t h e  v a l i d a t i n g  l a w ,  

m a i n t a i n e d  t h a t  i l l e g a l  c o n t r a c t s  c o u l d  n o t  b e  v a l i d a t e d  b y  

c h a n g i n g  t h e  l a w  w h i c h  w a s  i n  e f f e c t  w h e n  t h e  a g r e e m e n t  w a s  

m a d e .  _Id. a t  3 7 2 .  T h e  S u p r e m e  C o u r t  d i s a g r e e d  a n d  u p h e l d  t h e  

c o n s t i t u t i o n a l i t y  o f  t h e  a c t ,  f i n d i n g  n o t h i n g  i n e q u i t a b l e  in 

r e q u i r i n g  p e r s o n s  t o  p e r f o r m  t h e i r  a g r e e m e n t s  a s  o r i g i n a l l y  

i n t e n d e d .



T h e r e  i s  n o t h i n g  n o v e l  o r  e x t r a o r d i n a r y  i n  t h e  p a s s a g e  

o f  l a w s  b y  t h e  f e d e r a l  g o v e r n m e n t  a n d  t h e . s t a t e s  

r a t i f y i n g ,  c o n f i r m i n g ,  v a l i d a t i n g ,  o r  c u r i n g  d e f e c t i v e  

c o n t r a c t s .  S u c h  s t a t u t e s  u s u a l l y  d e s i g n a t e d  a s  

" r e m e d i a l " ,  " c u r a t i v e " ,  o r  " e n a b l i n g "  m e r e l y  r e m o v e  

l e g a l  o b s t a c l e s  a n d  p e r m i t  p a r t i e s  t o  c a r r y  o u t  t h e i r  

c o n t r a c t s  a c c o r d i n g  t o  t h e i r  o w n  d e s i r e s  a n d  
i n t e n t i o n s .  S u c h  s t a t u t e s  h a v e  v a l i d a t e d  t r a n s a c t i o n s  

t h a t  w e r e  p r e v i o u s l y  i l l e g a l  r e l a t i n g  t o  m o r t g a g e s ,  • 
d e e d s ,  b o n d s ,  a n d  o t h e r  c o n t r a c t s .  P l a c i n g  t h e  s t a m p  

o f  l e g a l i t y  o n  a c o n t r a c t  v o l u n t a r i l y  a n d  f a i r l y  

e n t e r e d  i n t o  b y  p a r t i e s  f o r  t h e i r  m u t u a l  a d v a n t a g e  

t a k e s  n o t h i n g  a w a y  ‘f r o m  e i t h e r  o f  t h e m . I d . a t  3 7 2  
( e m p h a s i s  a d d e d ) .

In t h e  r e c e n t  c a s e  o f  C h a p m a n  v. F a r r , s u p r a , t h e  

c o u r t  u p h e l d  r e t r o a c t i v e  a p p l i c a t i o n  o f  C a l i f o r n i a  l a w  c h a n g i n g  

t h e  b a s i s  f o r  f i n d i n g  a l o a n  u s u r i o u s .  A  r e a l  esta-te bro! er 

h a d  l o a n e d  m o n e y  a t  u s u r i o u s  r a t e s .  Id* a t  6 0 7 .  T h r e e  m o n t h s  

a f t e r  a j u d g m e n t  w a s  e n t e r e d  b y  a t r i a l  c o u r t  a g a i n s t  t h e  

b r o k e r ,  t h e  a p p l i c a b l e  l a w  w a s  a m e n d e d  t o  e x c l u d e  l o a n s  m a d e  b y  

r e a l  e s t a t e  b r o k e r s .  I b i d . T h e  a p p e l l a t e  c o u r t  o v e r t u r n e d ,  

f i n d i n g  t h a t  r e t r o a c t i v e  a p p l i c a t i o n  o f  t h e  l a t e r  l a w  w a s  

c o n s t i t u t i o n a l .  A p p l i c a t i o n  o f  t h e  s t a t u t e  r e s u l t e d  i n  t h e  

p a r t i e s  t o  t h e  l o a n  ( i l l e g a l  a t  t h e  t i m e  i t  w a s  m a d e )  r e c e i v i n g  

w h a t  t h e y  h a d  b a r g a i n e d  f o r .

T h e  c o n s t i t u t i o n a l i t y  o f  a M i n n e s o t a  s t a t u t e  

r e t r o a c t i v e l y  v a l i d a t i n g  t h e  p o w e r  o f  a t t o r n e y  o f  a w o m a n  w h o  

u n d e r  t h e n - e x i s t i n g  l a w  w a s  p r e c l u d e d  f r o m  e n t e r i n g  i n t o  a r e a l  

p r o p e r t y  t r a n s a c t i o n  w a s  u p h e l d  i n  R a n d a l l  v. K r e i g e r , 90 U . S .  

1 3 7  ( 1 8 7 5 ) .  E n f o r c i n g  t h e  l e g i s l a t i o n  w a s  d e e m e d  e q u i t a b l e  in 

t h a t  t h i s  g a v e  a f f e c t  t o  t h e  p a r t i e s '  a t t e m p t ,  i l l e g a l  a t  t h e  

t i m e  o f  t r a n s f e r ,  t o  m a k e  a v a l i d  c o n v e y a n c e .
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T h e r e  a r e  o f  c o u r s e  c a s e s  w h e r e  i t  h a s  b e e n  d e t e r m i n e d  

t h a t  r e t r o a c t i v e  a p p l i c a t i o n  o f  a s t a t u t e  w o u l d  b e  i n e q u i t a b l e  

u n d e r  t h e  c i r c u m s t a n c e s , .  I n  A l l i e d  S t r u c t u r a l  S t e e l  Co. v. 

S p a n n a u s , s u p r a , t h e  C o u r t  s t r u c k  d o w n  M i n n e s o t a  l e g i s l a t i o n  

w h i c h  r e t r o a c t i v e l y  i n c r e a s e d  e m p l o y e r  l i a b i l i t y  u n d e r  c o m p a n y  

p e n s i o n  p l a n s .

P l a i n t i f f  e m p l o y e r  h a d  e s t a b l i s h e d  a p e n s i o n  p l a n  

u n d e r  w h i c h  e m p l o y e e s  w e r e  e n t i t l e d  t o  a p e n s i o n  u p o n  m e e t i n g  

c e r t a i n  r e q u i r e m e n t s .  In A p r i l  1 9 7 4 ,  i n  r e a c t i o n  t o  a s i n g l e  

c o m p a n y ' s  p e n s i o n  p l a n  t e r m i n a t i o n ,  M i n n e s o t a  e n a c t e d  t h e  

P r i v a t e  P e n s i o n  B e n e f i t s  P r o t e c t i o n  A c t .  Id. a t  2 4 8 .  In t h e  

s u m m e r  o f  t h a t  y e a r  p l a i n t i f f  b e g a n  c l o s i n g  i t s  M i n n e s o t a  

o f f i c e .  In A u g u s t  t h e  s t a t e  r a t i f i e d  t h e  c o m p a n y  t h a t  i t  o w e d  

a p e n s i o n  f u n d i n g  c h a r g e  o f  $ 1 8 5 , 0 0 0  u n d e r  t h e  p r o v i s i o n s  o f  

t h e  A c t .  T h e  e m p l o y e r  b r o u g h t  a n  a c t i o n  c h a l l e n g i n g  t h e  

c o n s t i t u t i o n a l i t y  o f  t h e  A c t ,  c l a i m i n g  t h a t  it i m p a i r e d  t h e  

e m p l o y e r ' s  c o n t r a c t u a l  o b l i g a t i o n s  t o  i t s  e m p l o y e e s  u n d e r  t h e  

p e n s i o n  p l a n .  A f t e r  a t h r e e - j u d g e  c o u r t  u p h e l d  t h e  

c o n s t i t u t i o n a l  v a l i d i t y  o f  t h e  s t a t u t e  a s  a p p l i e d  t o  t h e  

e m p l o y e r ,  F l e c k  v. S p a n n a u s , 4 4 9  F. S u p p .  6 4 4  (D. M i n n .  1 9 7 7 ) ,  

a n  a p p e a l  w a s  t a k e n  t o  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t .

T h e  C o u r t  o v e r t u r n e d  t h e  l o w e r  c o u r t ,  f i n d i n g  t h e  A c t  

i n a d e q u a t e  u n d e r  b o t h  o f  H o c h m a n ' s  c a t e g o r i e s .  T h e  C o u r t  

l o o k e d  t o  M i n n e s o t a ' s  i n t e r e s t  in e n a c t i n g  t h e  l e g i s l a t i o n .
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" [ T ] h e r e  i s  n o  s h o w i n g  i n  t h e  r e c o r d  b e f o r e  u s  t h a t  t h i s  s e v e r e  

d i s r u p t i o n  o f  c o n t r a c t u a l  e x p e c t a t i o n s  w a s  n e c e s s a r y  t o  m e e t  a n  

i m p o r t a n t  g e n e r a l  s o c i a l  p r o b l e m . "  Id. a t  2 4 7 .  I n  d i s c u s s i n g  

t h e  u n f a i r n e s s  o f  a p p l i c a t i o n  o f  t h e  l e g i s l a t i o n  i n c r e a s i n g  

e m p l o y e r  l i a b i l i t y ,  t h e  C o u r t  s t a t e d ,  " t h e  c o m p a n y  t h u s  h a d  n o  

r e a s o n  t o  a n t i c i p a t e  t h a t  i t s  e m p l o y e e s  p e n s i o n  r i g h t s  c o u l d  

b e c o m e  v e s t e d  e x c e p t  i n  a c c o r d a n c e  w i t h  t h e  t e r m s  o f  t h e  p l a n .  

It r e l i e d  h e a v i l y ,  a n d  r e a s o n a b l y ,  o n  t h e  l e g i t i m a t e  

c o n t r a c t u a l  e x p e c t a t i o n  in c a l c u l a t i n g  i t s  a n n u a l  c o n t r i b u t i o n s  

t o  t h e  p e n s i o n  f u n d " .  Ic3. a t  245.  T h e  C o u r t  t h u s  f o u n d  t h e  

A c t  to b e  u n c o n s t i t u t i o n a l . — ^

9./ T h e  d e c i s i o n  i n  A l l i e d  S t e e l  h a s  b e e n  

d i s t i n g u i s h e d  b y  t h e  C o u r t  i n  N a c h m a n  C o r p .  v. P e n s i o n  B e n e f i t  
G u a r a n t y  C o r p . , 4 4 6  U . S .  3 5 9  (19 80) . T h e " C o u r t - i n  N a c h m a n  

u p h e l d  t h e  E m p l o y e e  R e t i r e m e n t  I n c o m e  S e c u r i t y  A c t  ( E R I S A )  

a g a i n s t  a n  e m p l o y e r ' s  c o n s t i t u t i o n a l  c h a l l e n g e .  T h e  C o u r t  

e n g a g e d  i n  a n  e x t e n s i v e  r e v i e w  o f  t h e  l e g i s l a t i v e  h i s t o r y  o f  
t h e  a c t ,  i n c l u d i n g  e x t e n s i v e  q u o t a t i o n s  o f  t h e  r e m a r k s  m a d e  by  

s p o n s o r s  o f  t h e  l e g i s l a t i o n .  Id. a t  3 7 5  et.  s e q . A s  t o  t h e  
p u b l i c  i n t e r e s t ,  t h e  C o u r t  q u o t e d  f r o m  t h e  S e v e n t h  C i r c u i t  

d e c i s i o n ,  5 9 2  F . 2 d  9 4 7  a t  9 6 3 :

T h e  r e c o r d  s u p p o r t i n g  t h e  e n a c t m e n t  o f  E R I S A ,  w h o l l y  

u n l i k e  t h a t  p r e s e n t  i n  A l l i e d  S t r u c t u r a l  S t e e l , 
d e m o n s t r a t e s  t h a t  " t h e  p r e s u m p t i o n  f a v o r i n g  

' l e g i s l a t i v e  j u d g m e n t  a s  t o  t h e  n e c e s s i t y  a n d  

r e a s o n a b l e n e s s  o f  a p a r t i c u l a r  m e a s u r e ' "  m u s t  b e  

a l l o w e d  t o  q o v e r n  h e r e  [ C i t a t i o n s  o m i t t e d ]  4 4 6  U . S .  
a t  3 6 7 .

T h e  S e v e n t h  C i r c u i t  h a d  a l s o  f o u n d  t h a t  " t h e  n a t u r e  o f  t h e  

r e l i a n c e  i n t e r e s t s  in  t h i s  c a s e  c a n  b e  d i s t i n g u i s h e d  in  s e v e r a l  
r e s p e c t s . "  5 9 2  F . 2 d  afc 96 1.  T h e  d i f f e r e n t  o u t c o m e s  i n  A l l i e d  

S t e e l  a n d  N a c h m a n  p o i n t  o u t  t h e  i m p o r t a n c e  w h i c h  t h e  C o u r t  
p l a c e s  o n  t h e  f a c t s  i n  a n y  p a r t i c u l a r  c a s e .

2 0 .



T h e  i m p o r t a n c e  o f  t h e  r e l i a n c e  e l e m e n t  c a n  b e  s e e n  in 

t h e  r e f u s a l  to  a p p l y  l e g i s l a t i o n  in A l l i e d  S t e e l , w h i c h  w o u l d  

h a v e  r e s u l t e d  i n  t h e  p a r t i e s  n o t  r e c e i v i n g  w h a t  t h e y  e x p e c t e d  

w h e n  t h e y  e n t e r e d  i n t o  a t r a n s a c t i o n .  T h i s  s t a n d s  i n  s h a r p  

c o n t r a s t  t o  t h e  c a s e s ,  d i s c u s s e d  i n t h i s  s e c t i o n ,  u p h o l d i n g  

r e t r o a c t i v e  l e g i s l a t i o n  w h i c h  g a v e  t h e  p a r t i e s  e x a c t l y  w h a t  

t h e y  e x p e c t e d  t o  r e c e i v e  a t  t h e  t i m e  t h e y  e n t e r e d  i n t o  a 

t r a n s a c t i o n .

A s  t h e  a u t h o r  o f  a l a w  r e v i e w  a r t i c l e  d e a l i n g  w i t h  

r e t r o a c t i v i t y  s t a t e d :

T h e  w r i t e r  b e l i e v e s  t h a t  a p r i n c i p l e ,  s i m p l e  in 

s t a t e m e n t  t h o u g h  s o m e w h a t  d i f f i c u l t  in a p p l i c a t i o n ,  

d o e s  e x i s t .  If t h e  r e t r o a c t i v e  s t a t u t e  d e f e a t s  c l a i m s  

b a s e d  on t h e  r e a s o n a b l e  e x p e c t a t i o n s  o f  t h e  p a r t i e s  a t  

t h e  t i m e  t h e  l e g a l  t r a n s a c t i o n  o c c u r r e d ,  t h e  s t a t u t e  

c o n s t i t u t e s  an u n c o n s t i t u t i o n a l  d e p r i v a t i o n  o f  

p r o p e r t y  w i t h o u t  d u o  p r o c e s s .  O n  t h e  o t h e r  h a n d ,  if 

t h e  s t a t u t e  m e r e l y  c a r r i e s  o u t  t h o s e  r e a s o n a b l e  

e x p e c t a t i o n s  it ir v a l i d .

B r o w n ,  V e s t e d  R i g h t s  a n d  c h e  P o r t a l - t o - P o r t a l  A c t , 46 M i c h .  L.

R e v .  72 3,  7 4 6  (1948) .

T h e  c a s e s  d i s c u s s e d  in t h i s  s e c t i o n  s u p p o r t  t h e  

p r o p o s i t i o n  t h a t  a c o u r t  is m o r e  l i k e l y  t o  u p h o l d  a p p l i c a t i o n  

o f  r e t r o a c t i v e  l e g i s l a t i o n  d e f e a t i n g  a r i g h t  w h e r e  t h e  p a r t y  

c l a i m i n g  t h a t  r i g h t  h a d  n o t  r e l i e d  u p o n  it a t  t h e  t i m e  he  

e n t e r e d  i n t o  t h e  a f f e c t e d  t r a n s a c t i o n . — ^

2J1/ A l t e r n a t i v e l y ,  c o u r t s  h a v e  c o n s i s t e n t l y  h e l d  

t h a t  a l e g i s l a t u r e  p o s s e s s e s  w i d e  p o w e r  to a b r o g a t e  r i g h t s  

b a s e d  o n  s t a t u t e s  a n d  r i g h t s  t o  p e n a l t i e s  o r  f o r f e i t u r e s .  S e e  

i n f r a  d i s c u s s i o n  a t  pp. 2 3 - 2 5 .

2 1 .



C. P o r t a l - t o - P o r t a l  a n d  O v e r t i m e - o n - O v e r t i m e  Casos..

k  s e r i e s  o f  c a s e s  i n  t h e  l a t e  1 9 4 0 ' s  a r e  p a r t i c u l a r l y  

r e l e v a n t  i n  t h a t  t h e y  a r o s e  u n d e r  s i m i l a r  f a c t u a l  c i r c u m s t a n c e s  

a n d  i n d i c a t e  h o w  c o u r t s  b a l a n c e  t h e  f a c t o r s  c o n s i d e r e d  a b o v e . .

i

T h e  P o r t a l - t o - P o r t a l  A c t  o f  1 9 4 7 ,  29 U . S . C . A .  § 2 5 1  

e t .  s e q . ,  a b r o g a t e d  e m p l o y e e s '  r i g h t s  t o  c o m p e n s a t i o n  a n d  

l i q u i d a t e d  d a m a g e s .  L i t e r a l l y  h u n d r e d s  o f  " p o r t a l - t o - p o r t a l "  

c a s e s  a r o s e  f r o m  c o n g r e s s i o n a l  d e s t r u c t i o n  o f  b i l l i o n s  o f  

d o l l a r s  i n  e m p l o y e e  c l a i m s .  E v e r y  f e d e r a l  c i r c u i t  c o u r t  o f  

a p p e a l s  u p h e l d  t h e  p o w e r  o f  C o n g r e s s  t o  r e t r o a c t i v e l y  a b r o g a t e  

e m p l o y e e s '  c l a i m s  t o  o v e r t i m e  c o m p e n s a t i o n  a n d  l i q u i d a t e d  

d a m a g e s .  S e e , e . g . ,  M o s s  v. H a w a i i a n  D r e d g i n g  C o ., 1 8 7  F . 2 d  

4 4 2 ,  4 4 5  ( 9 t h  C i r .  1 9 5 1 ) .

P r i o r  t o  1 9 4 7  w o r k e r s  w e r e  g e n e r a l l y  n o t  p a i d  f o r  

a c t i v i t i e s  w h i c h  w e r e  c o n s i d e r e d  i n c i d e n t a l  to  t h e  a c t u a l  w o r k  

h o u r s  of t h e  e m p l o y e e .  T h e s e  a c t i v i t i e s  i n c l u d e d  w a l k i n g  to  

w o r k  on e m p l o y e r ' s  p r e m i s e s ,  c h a n g i n g  i n t o  w o r k’ c l o t h e s ,  e t c .  

T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  i-n A n d e r s o n  v. M t .  C l e m e n s  

P o t t e r y  C o m p a n y , 3 2 8  U . S .  6 8 0  ( 1 9 4 7 ) ,  i n t e r p r e t e d  t h e  F a i r  

L a b o r  S t a n d a r d s  A c t  a s  r e q u i r i n g  p a y m e n t ,  i n c l u d i n g  t i m e  a n d  a 

h a l f  for o v e r t i m e ,  f o r  t h e s e  i n c i d e n t a l  a c t i v i t i e s ,  c r e a t i n g  a 

p o t e n t i a l  l i a b i l i t y  t o  e m p l o y e r s  in  t h e  b i l l i o n s  o f  d o l l a r s .  

S e e s e  v. B e t h l e h a m  S t e e l  C o . ,  1 6 8  F . 2 d  58, 59 ( 4 t h  C i r .  1 9 4 8 ) .

2 2 .



C o n g r e s s  r e s p o n d e d  w i t h  t h e  P o r t a l - t o - P o r t a l  A c t  o f

1 9 4 7 ,  29 U . S . C . A .  § 2 5 1  e t .  s e q . , w h i c h  p r o v i d e d  t h a t  n o

e m p l o y e r  w o u l d  b e  s u b j e c t  t o  l i a b i l i t y  f o r  f a i l u r e  t o  p a y  w a g e s

f o r  " p o r t a l - t o - p o r t a l "  a c t i v i t i e s ,  u n l e s s  t h e r e  w a s  a n  e x p r e s s  

c o n t r a c t  p r o v i s i o n  p r o v i d i n g  f o r  s u c h  p a y m e n t  o r  i t  w a s  t h e  

c u s t o m  a t  t h e  e s t a b l i s h m e n t  w h e r e  t h e  e m p l o y e e  w o r k e d  t h a t  

w a g e s  b e  p a i d  f o r  t h e s e  a c t i v i t i e s .  I b i d .

E m p l o y e e s  a t t a c k e d  a s  u n c o n s t i t u t i o n a l  t h e  r e t r o a c t i v e  

a p p l i c a t i o n  o f  t h e  a c t  a b r o g a t i n g  t h e i r  c l a i m s .  B a s e d  o n  a 

r e v i e w  o f  t h e  l e g i s l a t i v e  h i s t o r y  o f  t h e  a c t ,  c o u r t s  d e t e r m i n e d  

t h a t  p r e v e n t i o n  o f  a s e r i o u s  a d v e r s e  i m p a c t  o n  i n d u s t r y  

j u s t i f i e d  c o n g r e s s i o n a l  a c t i o n .  St.-ese v. B e t h l e h e m  S t e e l  C o ., 

s u p r a  a t  6 0 ;  A n n o t . 3 A L R  2d. 1 0 9 7  ( 1 9 4 9 ) .  B a l a n c e d  a g a i n s t  

t h i s  w a s  t h e  n a t u r e  o f  t h e  e m p l o y e e s '  r i g h t s .  E m p l o y e e s '  

c l a i m s  d i d  n o t  r e s t  o n  s u b s t a n t i a l  e q u i t y  i n  t h a t  p a y m e n t  to  

t h e m  w o u l d  e s s e n t i a l l y  a m o u n t  t o  " w i n d f a l l s " .  T h e s e  w i n d f a l l s  

w o u l d  h a v e  c o n s i s t e d  o f  p a y m e n t  f o r  w o r k  t h e  e m p l o y e e s  d i d  n o t  

e x p e c t  to  b e  c o m p e n s a t e d  f o r  w h e n  p e r f o r m e d .  Id. a t  65. It 

w a s  h e l d  n o t  to  b e  i n e q u i t a b l e  t o  d e p r i v e  e m p l o y e e s  o f  

c o m p e n s a t i o n  t h e y  h a d  n o t  e x p e c t e d  t o  r e c e i v e  a t  t h e  t i m e  t h e y  

p e r f o r m e d  t h e  w o r k .  I b i d .

A n  a l t e r n a t i v e  g r o u n d  f o r  u p h o l d i n g  t h e  l e g i s l a t i o n  

war. t h e  r e c o g n i t i o n  o f  a l e g i s l a t u r e  p o w e r  t o  t a k e  a w a y  t h a t

23.



w h i c h  e x i s t e d  b e c a u s e  o f  p r i o r  l e g i s l a t i o n .  A s  s t a t e d  b y  t h e  

t r i a l  c o u r t  i n  S e e s e :

T h e  p l a i n t i f f s '  m a j o r  p r e m i s e  i s  t h a t  t h e y  o b t a i n e d  

v e s t e d  r i g h t s  u n d e r  t h e  F a i r  L a b o r  S t a n d a r d s  A c t .  B u t  

t h i s  r e q u i r e s  a n a l y s i s .  T h e  c o n t e n t i o n  i s  t h a t  t h e  

p l a i n t i f f s  w h e n  e m p l o y e d  b y  t h e  d e f e n d a n t  e n t e r e d  i n t o  

a c o n t r a c t ,  t h e  t e r m s  o f  w h i c h  w e r e  g o v e r n e d  b y  t h e  

F a i r  L a b o r  S t a n d a r d s  A c t .  It i s  o f  c o u r s e  t r u e  in  

g e n e r a l  t h a t  c o n t r a c t s  w h e n  m a d e  b y  i n d i v i d u a l s  a r e  

s u b j e c t  t o  e x i s t i n g  v a l i d  l e g i s l a t i o n  a n d  t h e  l a t t e r  
i s  s a i d  t o  b e  r e a d  i n t o  t h e  c o n t r a c t .  It is, h o w e v e r ,  

i m p o r t a n t  t o  d i s t i n g u i s h  b e t w e e n  t h a t  p a r t  o f  t h e  

c o n t r a c t  o f  e m p l o y m e n t  w h i c h  w a s  t h e  p e r s o n a l  a n d  

a c t u a l  a g r e e m e n t  o f  t h e  p a r t i e s  a n d  t h a t  p a r t  w h i c h  

w a s  s u p e r i m p o s e d  b y  t h e  s t a t u t e .  In t h e  i n s t a n t  c a s e  

i t  is a p p a r e n t  t h a t  t h e  p u r e l y  p e r s o n a l  p o r t i o n s  o f  

t h e  c o n t r a c t  h a v e  b e e n  p e r f o r m e d  a s  t h e r e  i s  n o  

a v e r m e n t  t o  t h e  c o n t r a r y .  T h e  a l l e g e d  u n p e r f o r m e d  
p a r t ,  t h a t  is  f o r  t h e  p o r t a l - t o - p o r t a l  a c t i v i t i e s ,  

w e r e  n o t  a p a r t  o f  t h e  p e r s o n a l  c o n t r a c t  b u t  i m p o s e d  

o n l y  b y  t h e  F a i r  L a b o r  S t a n d a r d s  A c t  a s  c o n s t r u e d  b y  

t h e  S u p r e m e  C o u r t .  I t  s e e m s  n e c e s s a r i l y  t o  f o l l o w  
t h a t  t h e  e x t r a  c o m p e n s a t i o n  n o w  c l a i m e d  i s  o f  p u r e l y  

s t a t u t o r y  o r i g i n .

S e e s e  v. B e t h l e h e m  S t e e l  C o ., 74 F. S u p p .  4 1 2 ,  4 1 8  (D. M d .

1 9 4 7 ) .

I n  a f f i r m i n g  t h e  t r i a l  c o u r t ' s  d e c i s i o n , -  t h e  F o u r t h  

C i r c u i t  s t a t e d :

W h a t  w a s  t a k e n  a w a y  w a s - t h e  r i g h t  t o  r e c o v e r  o n  c l a i m s  

o f  p u r e l y  s t a t u t o r y  o r i g i n ,  c l a i m s  g i v e n  b y  s t a t u t e  

n o t  a s  c o m p e n s a t i o n  f o r  l a b o r  p e r f o r m e d  b u t  a s  a m e a n s  

o f  r e g u l a t i n g  w a g e s  a n d  h o u r s  in i n t e r s t a t e  c o m m e r c e .  

[ C i t a t i o n s  o m i t t e d ]  E v e n  w h e r e  t h e  c o n t r a c t  c l a u s e  is 

a l i m i t a t i o n  u p o n  l e g i s l a t i v e  p o w e r ,  i t  i s  u n i v e r s a l l y  

h e l d  t h a t  s u c h  a c l a i m  m a y  b e  t a k e n  a w a y  b y  t h e  

l e g i s l a t u r e  w i t h o u t  v i o l a t i o n  o f  c o n s t i t u t i o n a l  
r i g h t .  S i n c e  t h e  l e g i s l a t u r e  m d y  r e p e a l  i t s  o w n  a c t ,  

i t  m a y  t a k e  a w a y  t h a t  w h i c h  h a s  n o  e x i s t e n c e  s a v e  b y  
v i r t u e  o f  t h a t  a c t .  [ C i t a t i o n s  o m i t t e d l

S e e s e  v. B e t h l e h e m  S t e e l  C o . ,  1 6 8  F . 2 d  a t  64.



T h e  C i r c u i t  C o u r t  d i s t i n g u i s h e d  e a r l y  c a s e s  w h i c h  h a d  

n o t  p e r m i t t e d  r e t r o a c t i v e  l e g i s l a t i o n  t o  a f f e c t  c e r t a i n  r i g h t s ,  

i . e . ,  S t e a m s h i p  C o m p a n y  v  J o l i f f e , 2 W a l l  4 5 0  ( 1 8 6 5 ) ;  E t t o r  v. 

C i t y  o f  T a c o m a , 2 2 8  U . S .  1 4 8  ( 1 9 1 2 ) ;  C o o m b e s  v. G e t z , 2 8 5  U . S .  

4 3 4  (1932) a n d  D u k e  P o w e r  C o m p a n y  v. S o u t h  C a r o l i n a  T a x  

C o m m i s s i o n e r , 81  F . 2 d  5 1 3  (4th  C i r .  1 9 3 6 ) :

T h e y  w e r e  c o n c e r n e d  w i t h  v e s t e d  p r o p e r t y  r i g h t s  b a s e d  

o n  a g r e e m e n t s  a n d  n o t  o n  m e r e  s t a t u t o r y  p r o v i s i o n s  

w i t h o u t  c o n t r a c t  o r  a g r e e m e n t  t o  s u p p o r t  t h e m .  It is 

a r g u e d  t h a t  t h e  p r o v i s i o n s  o f  t h e  s t a t u t e  m u s t  b e  r e a d  

i n t o  t h e  c o n t r a c t  o f  e m p l o y m e n t  a n d  t h a t  t h e  r i g h t  t o  

r e c o v e r  c o m p e n s a t i o n  i n  a c c o r d a n c e  w i t h  i t s  t e r m s  

a c c r u e s  u p o n  t h e  r e n d e r i n g  o f  s e r v i c e s .  As  s t a t e d  

a b o v e ,  h o w e v e r ,  t h e  t r u e  s i t u a t i o n  w i t h  r e s p e c t  t o  

c l a i m s  a f f e c t e d  b y  t h e  p o r t a l - t o - p o r t a l  a c t  i s  t h a t  

t h e  a c t  v a l i d a t e s  t h e  r e a l  c o n t r a c t  b e t w e e n  t h e  

p a r t i e s  a n d  m e r e l y  t a k e s  a w a y  a s t a t u t o r y  r e m e d y  g i v e n  

b y  t h e  p r i o r  a c t .  E v e n  i f  t h e  p r o v i s i o n s  o f  t h e  F a i r  

L a b o r  S t a n d a r d s  A c t  b e  r e a d  i n t o  c o n t r a c t s  o f  

e m p l o y m e n t ,  s o  a l s o  m u s t  b e  r e a d  t h e  c o n s t i t u t i o n a l  

p o w e r  o f  C o n g r e s s  to  c h a n g e  t h a t  A c t .  Id. a t  64 
( e m p h a s i s  s u p p l i e d ) .

A l s o  e x t i n g u i s h e d  w e r e  c l a i m s  f o r  d o u b l e  d a m a g e s  

p u r s u a n t  t o  29 U . S . C . A .  § 2 1 6 ( b ) .  R o g e r s  C a r t a g e  C o .  v.

R e y n o l d s , 1 6 6  F . 2 d  3 1 7 ,  3 2 1  (6th  C i r .  1 9 4 8 ) .  L e g i s l a t i v e  p o w e r  

t o  e x t i n g u i s h  c l a i m s  f o r  d o u b l e  d a m a g e s  is  i n d i s p u t a b l e .

T h e  c o u r t s  h a v e  b e e n  p a r t i c u l a r l y  u n i f o r m  in r e a c h i n g  

t h i s  c o n c l u s i o n  w h e r e  t h e  r i g h t  o f  a c t i o n  i s  i n  t h e  

n a t u r e  o f  a c l a i m  b y  a n  i n d i v i d u a l  f o r  t h e  r e c o v e r y  o f  
a s t a t u t o r y  f i n e ,  p e n a l t y ,  o r  f o r f e i t u r e .

N a t i o n a l  C a r l o a d i n g  C o r p .  v. P h o e n i x - E l  P a s o  E x p r e s s , 1 7 6  

S . W . 2 d  56 4,  5 6 9  ( T e x a s  1 9 4 4 ) .



" [ T ] b e  o t h e r  k i n d  o f  r i g h t  w h i c h  t h e  C o u r t  h a s  h e l d  m a y  b e  

f r e e l y  a l t e r e d  o r  r e m o v e d  u p  to t h e  t i m e  i t  is f i n a l l y  e n f o r c e d  

is o n e  a r i s i n g  f r o m  a s t a t u t e  w h i c h  g i v e s  t o  a p e r s o n  o r  b o d y  

o t h e r  t h a n  t h e  l e g i s l a t i n g  a u t h o r i t y  t h e  r i g h t  t o  r e c e i v e  a 

p e n a l t y  i m p o s e d  b y  t h e  s t a t u t e . "  H o c h m a n ,  s u p r a  a t  7 2 5 .

I n  a c a s e  a r i s i n g  i n  t h e  N i n t h  C i r c u i t  t h e  r e t r o a c t i v e  

e x t i n g u i s h m e n t  o f  a l l  r i g h t s  to o v e r t i m e  p a y  a n d  l i q u i d a t e d  

d a m a g e s  w a s  u p h e l d  to d e f e a t  l a w s u i t s  f i l e d  a g a i n s t  e m p l o y e r s  

p r i o r  to t h e  r e t r o a c t i v e  e n a c t m e n t .  M o s s  v. H a w a i i a n  D r e d g i n g  

C o m p a n y , s u p r a . T h i s  c a s e  i s p a r t i c u l a r l y  i n s t r u c t i v e  a s  it  is 

f a c t u a l l y  q u i t e  s i m i l a r  t o  t h e  s i t u a t i o n  p r e s e n t e d  t o  t h i s  

L e g i s l a t u r e .

W o r k e r s  e m p l o y e d  i n  l o n g s h o r i n g  a n d  s t e v a d o r i n g  in  t h e  

S a n  F r a n c i s c o  B a y  a r e a  h a d  a c o n t r a c t  w h i c h  p r o v i d e d  f o r  t h e  

p a y m e n t  o f  t i m e  a n d  a h a l f  f o r  a l l  w o r k  p e r f o r m e d  o n  S a t u r d a y s ,  

S u n d a y s ,  h o l i d a y s  a n d  t h o s e  h o u r s  o n  w e e k d a y s  n o t  b e t w e e n  8 

a . m .  a n d  5 p . m .  B e c a r  ,e o f  th e  s p e c i a l  n a t u r e  o f  c o m p e n s a t i o n  

f o r  t h e s e  em pl o y e e . ? ,  e m p l o y e r s  d i d  n o t  p a y  t i m e ’a n d  a h a l f  f o r  

h o u r s  w o r k e d  a f t e r  t h e  f i r s t  40 h o u r s  o f  a w e e k .  Id. a t  443.  

T h i s  w a s  d o n e  d e s p i t e  t h e  o p i n i o n  o f  a f e d e r a l  W a g e  a n d  H o u r  

A d m i n i s t r a t o r  t h a t  t h e  e m p l o y e e s  w e r e  e n t i t l e d  to s u c h  o v e r t i m e  

c o m p e n s a t i o n .  _Id. a t  44 5.

26.



I n 1 9 4 8  a  U n i t e d  S t a t e s  S u p r e m e  C o u r t  d e c i s i o n ,  B a y  

R i d g e  C o .  v  A a r o n , 3 3 4  U . S .  4 4 6  ( 1 9 4 8 ) ,  c o n f i r m e d  t h e  

A d m i n i s t r a t o r ' s  o p i n i o n  t h a t  t h e  e m p l o y e e s  w e r e  e n t i t l e d  to 

t i m e  a n d  a h a l f  f o r  h o u r s  w o r k e d  i n  e x c e s s  o f  t h e  f i r s t  40 

h e a r s .  C o n g r e s s  t h e n  e n a c t e d  P u b l i c  L a w  3 9 3 ,  p o p u l a r l y  known, 

a s  t h e  O v e r t i m e - o n - O v e r t i m e  A c t .  T h e  A c t  p r o v i d e d  t h a t  t h e  

p r e v i o u s  m a n n e r  o f  p a y m e n t  t o  t h o s e  e m p l o y e e s ,  w h i c h  h a d  b e e n  

i l l e g a l ,  s a t i s f i e d  t h e  a p p l i c a b l e  f e d e r a l  l a b o r  l a w ,  t h e r e b y  

v a l i d a t i n g  t h e  e m p l o y m e n t  c o n t r a c t s ,  a n d  r e t r o a c t i v e l y  

e x t i n g u i s h e d  e m p l o y e r  l i a b i l i t y  f o r  o v e r t i m e  c l a i m s  a n d  

l i q u i d a t e d  d a m a g e s  w h i c h  w e r e  c l e a r l y  d u e  t h e  e m p l o y e e s  a b s e n t  

t h e  r e t r o a c t i v e  l e g i s l a t i o n .  Id_. a t  4 4 4 .

In M o s s  v. H a w a i i a n  D r e d g i n g  C o . , s u p r a , t h e  N i n t h

C i r c u i t  C o u r t  o f  A p p e a l s  u p h e l d  t h e  c o n s t i t u t i o n a l i t y  o f  t h e

A c t  i n  t h e  f a c e  o f  t h e  e m p l o y e e s '  c o n s t i t u t i o n a l  c h a l l e n g e .
*

T h e  c o u r t ,  a f t e r  c o n s i d e r i n g  t h e  f a c t s  d i s c u s s e d  a b o v e ,  f o u n d  

t h a t  t h e  e m p l o y e e s '  r i g h t  t o  a d d i t i o n a l  o v e r t i m e ,  w h i c h  h a d  

a r i s e n  p u r s u a n t  t o  t h e  li.w in e f f e c t  a t  t h e  t i m e  o f  t h e  

p e r f o r m a n c e  o f  t h e  w o r k ,  h a d  t o  y i e l d  w h e n  t h e ‘l e g i s l a t u r e  

s u b s e q u e n t l y  c h o s e  t o  r e t r o a c t i v e l y  e x t i n g u i s h  t h a t  r i g h t .  I d . 

a t  4 4 7 .  A l t h o u g h  t h e r e  w a s  n o  " e m e r g e n c y "  j u s t i f y i n g  

r e t r o a c t i v e  a p p l i c a t i o n  o f  t h e  A c t ,  t h e  c o u r t  d e f e r r e d  t o  t h e  

l e g i s l a t i v e  j u d g m e n t  c o n c e r n i n g  t h e  e c o n o m i c  n e c e s s i t y  o f  

e n a c t i n g  t h e  b i l l .  T h e  c o u r t  b e l i e v e d  t h a t  t h e  p u b l i c  i n t e r e s t



i n  a v o i d i n g  a n  a d v e r s e  e c o n o m i c  e f f e c t  u p o n  a n  i m p o r t a n t  

i n d u s t r y  o u t w e i g h e d  t h e  r i g h t  o f  e m p l o y e r s  t o  a d d i t i o n a l  

s t a t u t o r y  c o m p e n s a t i o n .

. . . t h e  c h a r a c t e r  a n d  q u a l i t y  o f  s u c h  r i g h t s  a r e  

s u c h  t h a t  t h e y  m u s t  y i e l d  t o  t h e  s o v e r e i g n  p o w e r  to 
r e g u l a t e  c o m m e r c e  b y  l e g i s l a t i o n  s u c h  a s  t h a t  o f  t h e  

P o r t a i - t o - P o r t a l  A c t .  I d.  a t  4 4 7 . i l /

T h e  O v e r t i m e - o n - O v e r t i m e  a n d  P o r t a l - t o - P o r t a l  c a s e s  • 

s h o w  h o w  c o u r t s  a n a l y z e d  a p p l i c a t i o n  o f  r e t r o a c t i v e  

c o n g r e s s i o n a l  l e g i s l a t i o n  t o  e m p l o y e e s '  c l a i m s  t o  o v e r t i m e  

c o m p e n s a t i o n  a n d  l i q u i d a t e d  d a m a g e s ,  b a l a n c e d  t h e  i h t e r e s t s  

d i s c u s s e d  a b o v e ,  a n d  c o n c l u d e d  t h a t  t h e  l e g i s l a t i o n  i n  e a c h  

c a s e  w a s  c o n s t i t u t i o n a l .

1 1 /  T h e  d e c i s i o n  o f  a c o u r t  s h o u l d  b e  t h e  s a m e  w h e n  

a s t a t e  l e g i s l a t u r e  a c t s  p u r s u a n t  t o  t h e  s t a t e ' s  p o l i c e  p o w e r .  
" A n d  t h e  P o r t a l - t o - P o r t a l  A c t  i n  a m e n d i n g  t h e  s u b s t a n t i v e  r i g h t  

c r e a t e d  is o f  t h e  s a m e  c o n s t i t u t i o n a l  n a t u r e  e x e r c i s e d  in  the  
j u d g m e n t  o f  C o n g r e s s  a s  t h e  p r o p e r  p o l i c y  f o r  t h e  N a t i o n  in 

m a t t e r s  a f f e c t i n g  t h e  e m p l o y e r / e m p l o y e e  r e l a t i o n s h i p  i n  

i n t e r s t a t e  c o m m e r c e ;  a n d  is k i n d r e d  t o  t h e  e x e r p i s e  o f  t h e  

p o l i c e  p o w e r  o f  t h e  S t a t e s  w h i c h ,  o f  c o u r s e ,  m a y  a n d  o f t e n  d o e s  

a f f e c t  p r e v i o u s l y  e x i s t i n g  p e r s o n a l  r i g h t s . "  S e e s e  v.

B e t h l e h e m  S t e e l  C o ., 7 4  F. S u p p  a t  4 1 9  ( e m p h a s i s  s u p p l i e d ) .

S e e  a l s o , P a r r  v. M u t u a l  L i f e  I n s u r a n c e  C o ., 7 2  F. S u p p .  752, 

7 5 4  (S.D. N . Y .  1 9 4 7 ) ;  H o d e l  v. V i r g i n i a  S u r f a c e  M i n i n g  a n d  
R e c l a m a t i o n  A s s o c i a t i o n , 4 5 2  U . S .  2 6 4 ,  1 0 1  S. C t . 2 3 5 2  ( 1 9 8 1 ) ,  

q u o t i n g  U n i t e d  S t a t e s  v. D a r b y , 3 1 2  U . S .  1 0 0 ,  1 1 6 ,  " t h e  
a u t h o r i t y  o f  t h e  f e d e r a l  g o v e r n m e n t  o v e r  i n t e r s t a t e  c o m m e r c e  

d o e s  n o t  d i f f e r  i n  e x t e n t  o r  c h a r a c t e r  f r o m  t h a t  r e t a i n e d  b y  

t h e  s t a t e s  o v e r  i n t r a s t a t e  c o m m e r c e . "  Id. a t  2 3 6 8 .



CONCLUSION

I n  s u m m a r y ,  t h e  c o n s t i t u t i o n a l i t y  o f  r e t r o a c t i v e  

l e g i s l a t i o n  d e p e n d s  u p o n  a b a l a n c i n g  o f  i n t e r e s t s .  T h e  p u b l i c  

i n t e r e s t  i n  e n a c t i n g  t h e  l e g i s l a t i o n  m u s t  b e  w e i g h e d  a g a i n s t  

t h e  e q u i t y  o f  a p p l y i n g  t h e  s t a t u t e  i n  a n y  g i v e n  c a s e .  H o c h m a n ,  

s u p r a  a t  7 2 7 .

B a s e d  u p o n  a r e v i e w  o f  c a s e s  i t  is  o u r  o p i n i o n  t h a t  

t h e  L e g i s l a t u r e  m a y  r e t r o a c t i v e l y  e x t i n g u i s h  e m p l o y e e s '  c l a i m s  

f o r  o v e r t i m e  c o m p e n s e a t i o n  a n d  l i q u i d a t e d  d a m a g e s ,  .if i t  m a k e s  

c e r t a i n  f i n d i n g s  b a s e d  o n  t h e  f a c t s  a n d  e x i s t i n g  t e s t i m o n y  

a v a i l a b l e  t o  i t .

F i r s t ,  t h e  L e g i s l a t u r e  c o u l d  d e t e r m i n e  t h a t  p a y m e n t  b y  

e m p l o y e r s  o f  p e n d i n g  a n d  p o t e n t i a l  c l a i m s  o f  e m p l o y e e s  f o r  

o v e r t i m e  a n d  d a m a g e s  w o u l d  p o s e  a d v e r s e  e c o n o m i c  c o n s e q u e n c e s  

o n  a n  i n d u s t r y  i m p o r t a n t  to  t h e  s t a t e ' s  e c o n o m y ,  a n d  t o  t h e  

s t a t e  i t s e l f .  C i t y  o f  E l  P a s o  v.  S i m m o n s , s u p r a ; S e e s e  v. 

B e t h l e h e m  S t e e l  C o . , s u p r a .

i V l n  u n d e r t a k i n g  s u c h  a n  a n a l y s i s  a c o u r t  

d e t e r m i n e s  t h e  s t r e n g t h  o f  t h e  p u b l i c  i n t e r e s t  b y  r e v i e w i n g  t h e  
l e g i s l a t i v e  r e c o r d .  U s e r y  v. T u r n e r  E l k h o r n , s u p r a  r\t 4; H o m e  

B u i l d i n g  a n d  L o a n  A s s o c i a t i o n  v. B l a i s d e l l , s u p r a  a t  42 0.



S e c o n d ,  i t  c o u l d  f i n d  t h a t  f r o m  D e c e m b e r  8. 1 9 7 8  to 

t h e  p r e s e n t ,  e m p l o y e e s  a n d  e m p l o y e r s  v o l u n t a r i l y  e n t e r e d  i n t o  

e m p l o y m e n t  c o n t r a c t s  b y  w h i c h  e m p l o y e e s  w o u l d  b e  c o m p e n s a t e d  

u n d e r  F W W  p l a n s ,  b o t h  u n a w a r e  o f  the. D e p a r t m e n t  o f  L a b o r  

r e g u l a t i o n  b e c a u s e 1 t h e r e  w a s  n o  w i d e s p r e a d  p u b l i c i t y  d i r e c t e d  

a t  i n f o r m i n g  e m p l o y e r s  a n d  e m p l o y e e s  o f  t h e  d r a s t ’o c h a n g e  i n  

t h e  l a w ;  a n d  e m p l o y e e s  e x p e c t e d  t o  b e  p a i d  p u r s u a n t  t o  t h e  

t e r m s  o f  t h e i r  a g r e e m e n t  a n d  n o t  o n  s o m e  o t h e r  b a s e s .  M c N a i r  

v. K n o t t , s u p r a ; M o s s  v. H a w a i i a n  D r e d g i n g  C o . , s u p r a .

If t h e  L e g i s l a t u r e  r e a s o n a b l y  m a k e s  s u c h  f i n d i n g s ,  t h e  

L e g i s l a t u r e  c a n  a c t  t o  v a l i d a t e  t h e  e m p l o y m e n t  a g r e e m e n t s ,  

w h i c h  a r g u a b l y  w e r e  i l l e g a l  w h e n  e n t e r e d  i n t o ,  i n  o r d e r  to 

c a r r y  o u t  t h e  r e a s o n a b l e  e x p e c t a t i o n s  o f  t h e  c o n t r a c t i n g  

p a r t i e s .  A s s u m i n g  t h e  e x i s t e n c e  a n d  v a l i d i t y  o f  t h e  f i n d i n g s  

r e c i t e d  a b o v e ,  it is o u r  o p i n i o n  t h a t  t h e r e  is a s u b s t a n t i a l  

p r o b a b i l i t y  t h a t  t h e  l e g i s l a t i o n  w o u l d  w i t h s t a n d  a c h a l l e n g e  

u n d e r  t h e  C o n t r a c t  C l a u s e  a n d  D u e  P r o c e s s  C l a u s e  o f  t h e  U n i t e d  

S t a t e d  a n d  A l a s k a  C o n s t i t u t i o n s .

3 0 .
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regarding cancellation of the contract on 
two weeks’ notice. The argum ent bused on 
Davis’s claim th a t he was the band's leader 
can be disposed of summarily: no evidence 
has been produced from which it can lie 
inferred th a t this statem ent induced John­
son to enter into the contract. Sec Restate­
ment (Second) o f Contracts § 309 (Tent. 
D raft No. 11, 1976). The second argument, 
based on Davis’s alleged promise tha t the 
band’s engagem ent could l>e cancelled on 
two weeks’ notice, must fail for the same 
reason. Even granting  th a t failure lo warn 
a party of his possible misapprehension of a 
contract term may constitute a misrepre­
sentation,8 we are unable lo conclude that 
Johnson may have been passively misled in 
th a t fashion. She fails lo assert any as­
sumption on her p c .t th a t the written 
agreem ent embodied the purported oral 
promise. N O'■evidence was presented from 
which it can be inferred either th a t she 
failed to read the contract or, having read 
it, failed to understand its terms. Her affi­
davit indicates neither th a t she in any way 
misapprehended the content of the written 
agreem ent nor th a t she was induced lo sign 
it by any deception, active or passive, on 
Davis's part. Absent any evidence that 
Johnson was induced to en ter into the con­
tract on the basis of a misrepresentation as 
to the terms it contained, the district court 
was correct in granting summary judgm ent 
in favor of the band on this ground.

8. Restatement (Second) of Contracts § 301 
■ Tent. Draft No. 1 1 ,  1976) defines a m isrepre­
sentation as "an  assertion that is not in accord 
with existing facts .”  Section 303 provides 
that:

A person's non-disclosure of a fact .mown to 
him is equivalent to an assertion that the fact 
does not exist on ly if

(b) he know s that d isclosures o f the fact 
would correct a mistake of the other party as 
to a basic assumption on which that party 
made the contract and if non-disclosure of 
the fact amounts to a failure to act in good 
faith and in accordance w ith reasonable stan­
dards of fair dealing, or

(c) he know s that disclosure of the fact 
would correct a m istake of the other party as 
to the contents or effect o f a writing, evidenc­
ing or embodying an agreement ill whole or 
in pan  . . . .

This section is clarified in Comment e as 1 . 1- 
lows:

We agree with the district court's conclu­
sion that Johnson’s evidence, even inter­
preted in the light most favorable to her, 
wits insufficient to supjiorl her defenses to 
enforcement of the w ritten contract. That 
court's en try  of summary judgm ent in fa­
vor of the band members must therefore be 
AFFIRMED.

DRESSER INDUSTRIES, INC., 
Appellant,

v.

ALASKA DEPARTMENT OF 
LABOR, Appellee.

No. 5625.

Supreme Court of Alaska. 

Sept. 18, 1981.

Employer apjicaled from entry of sum­
mary judgm ent by the Superior Court, 
Third Judicial District, Anchorage, Seaborn 
J. Buckalcw, Jr., J., upholding validity of

Known mistake as to a writ inc. One party 
cannot hold the other to a writing if he knew 
that the other w as m istaken as to its contents 
or as in us legal effect. He is expected to 
correct such m istakes of the other party and 
Ins failure to do so is equivalent to a m isrep­
resentation which m ay be grounds cither for 
avoidance under § 306 or for reformation 
under § 308 . .  . The failure o f a party lo 
use care in reading the writing so as to dis­
cover the m istake may not preclude such 
relief (t> 314). In till1 case of standardized 
agreem ents, these rules supplement that of 
tt 337(d), which applies, regardless of actual 
know ledge, if there is reason lo  believe that 
the other party would not manifest assent if 
he knew  that the writing contained a particu­
lar term. Like the rule staled in C lause (b), 
that stated in C lause (c) requires actual 
know ledge and is lim ited lo  non-disclosure 
by a party to the transaction.
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regulation promulgated by D epartm ent of 
Labor wbich prohibited flexible work week. 
The Supreme Court, Rabinowitz, C. J., held 
tha t: (1) Director of Wage and Hour Divi­
sion of D epartm ent of Labor was authoriz­
ed to promulgate regulation, and (2) regula­
tion did not exceed power delegated by- 
legislature and was reasonable and not.arbi­
tra ry  method of furthering policies of wage 
and hour sta tu tes requiring increased over­
time compensation and promoting spread­
ing of employment.

Affirmed.

1. S ta tes ©=9
T ext cf Alaska Statehood Act makes it 

clear th a t federal legislative enactm ents 
were to be carried over unless overruled by 
S ta te  Constitution cr sla te  legislature, but 
Act did not automatically incorporate and 
maintain federal case law, or adm inistrative 
law, unless and until changed by legisla­
ture. Alaska Statehood Act, § 8(d), 48 U.S. 
C.A. prcc. § 21.

2. Labor Relations ©=1101
Section of Wage and Hour Act which 

manifests intent to safeguard existing mini­
mum wage and overtime standards is ex­
pression of general public policy anti not 
specific prohibition of change. AS 23.10.- 
050.

3. Labor Relations «=» 1101
Although section of Wage and Hour 

Act governing definitions -’•-eels courts to 
apply federal regulatory definitions "where 
applicable," such definitions arc "applica­
ble" only when Director of Wage and Hour 
Division and Commissioner of Lalwr have 
refrained from defining term s of sla te  reg­
ulations, pursuant Lo their discretionary au ­
thority under sections of sta tu te  governing 
scope of administrative regulations and 
adoption of federal regulations. AS 23.10.- 
085(b), 23.10.095, 23.10.145.

4. Labor Relations ©=1101 
S ta tes  «=y

Alaska Statehood Act did not autom at­
ically incorjiorate fcdcra' case law or ad­
m inistrative law unless and until changed 
by legislature, provision o.‘ Wage and Hour

Act which manifests intent lo safeguard 
existing minimum wage and overtime stan­
dards is not prohibition of change, and di­
rection lo court to apply federal regulatory 
definitions “where applicable” means th a t 
such definitions are applicable only when 
Director of Wage and Hour Division and 
Commissioner of Lal>or have refrained from 
defining term s of sta te  regulations; thus, 
Director was authorized to promulgate reg­
ulation which^j>rohibitcd flexible work 
week. Alaska Statehood Act, § 8(d), 48 
U.S.C.A. prec. § 21; AS 23.10.050, 23.10.- 
085(h), 23.10.095, 23.10.145.

5. S tipulations © 3
Stipulations as to law are not binding 

U|K>n court.

G. Labor Relations ©=-1425
Sections of Wage and Hour Act gov­

erning scope of administrative regulation 
and adoption of federal regulations consti­
tu te  delegation of authority from legisla­
ture to agency to formulate policies, leaving 
to agency discretion issue of whether feder­
al definitions of regulnr ra te  of pay and 
other term s can lie applied consistently with 
Wage and Hour Act; thus, standard of 
review in determ ination of validity of regu­
lation prohibiting flexible work week was 
whether regulation was reasonable and not 
arbitrary. AS 23.10.085, 23.10.095.

7. Labor Relations ©=1439
While under standard hourly wage sal­

ary, as worker's overtime hours increase, 
average hourly wage increases, under flexi­
ble work week, as worker’s overtime hours 
increase, average hourly wage decreases in 
contravention of policies requiring in­
creased overtime compensation and pro­
moting spreading of employment; thus, 
regulation of D cparlnr nt of Lalwr which 
defined "regular rate of pay" so as to ex­
clude use of flexible work week was consist­
ent with, and reasonably necessary to carry 
out purposes of s ta 'u te  governing wagc9 
and hours, did not exceed [>owcr delegated 
by legislature, and was reasonable and non- 
arh itrary  method of furthering statu te 's 
policy. AS 23.10.050 et seq.

John K. Norman and Wev W. Shea, Har- 
tig, Rhodes, Norman & Mahoney, Anchor-
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age, and A. J . H arper II and Jeffrey  S. OPINION
Kuhn, Fulbright & Jaworski, Houston, Tex., RABINOWITZ. Chief Justice.
for appellant. . . , ,

This is an appeal from a summary judg-
Elizabeth Page Kennedy, Asst. Alty. nient granted by the su[>crior court. Its

Gen., Anchorage, and Wilson L. Condon, so|t, jSSUL. js the validity of 8 AAC 15.-
Atty. Gen., Juneau, for appellee. 10C{dX3),' a regulation promulgated by the

Department of Labor which prohibits the
Before RABINOWITZ, C. J., and CON- “ flexible work week" (FWW), purportedly

NOR, BURKE, MATTHEWS and COMP- under the authority of the Alaska Wage
TON, J J . and Hour Act. The sujwrior court conclud-

J .  This regulation reads:
(d) The follow ing are not acceptab le meth­

ods o f complying with the payment o f over­
time provisions of AS 23.10.060:

(3) flex-tim e or flexitim e p lans established 
under 29 C .F .R . 778 .114  providing ii fixed 
sa lary  for fluctuating hours up lo  a predeter­
mined maximum  number of hours in a work­
week .

The federal regulation referred to , 29 C .F .R .
778 .114 , reads as follows:

§ 778 .114  Fixed sa la ry  fo r fliic liia lin t: hours.
(a) An employee employed on a sa lary  ba­

sis m ay have hours o f work which Fluctuate 
from w eek to week and the sa lary max Ih* 
paid him pursuant to an understanding with 
his employer that he w ill receive such fixed 
amount as straight time pay for whatever 
hours he is called upon to work in a work­
w eek , whether few or m any. Where there is 
a clear mutual understanding of the nrtirs 
that the fixed salary is compensation (apart 
from overtim e premiums) for the hours 
worked each w orkweek, whatever their num­
ber, rather than for working 40 hours or 
some other fixed w eek ly work period, such a 
sa lary arrangement is permitted by the AC *f 
the amount of the salary’ is su f lic ie r l to pro­
vide compensation lo  the employee at a rate 
not less than the applicable minimum wage 
rate lor every hour worked in those work­
w eeks in which the cumber of hours he 
works is greatest, and if he rece ives extra 
compensation , in addition lo  such sa lary , for 
all overtim e hours worked at a rate not less 
than one-half his regular rate of piiy. Since 
the sa lary in such a situation is intended to 
com pensate the employee at straight time 
rates for whatever hours are worked in the 
w orkw eek , the regular rate of the employee 
will vary  from week lo  week and is deter­
mined by dividing the number o f hours 
worked in the workweek into the amount of 
the sa lary lo  obtain the applicable hourly rale 
for the w eek . Payment for overtim e hours at 
one-half such rate in addition to the salary 
satisfies the overtime pay requirement lo ­
ca lise such hours have already been compen­
sated at the straight time regular rate, under 
the sa lary arrangement.

(b) The application of the principles above 
stated m ay be illustrated by the case o f an 
employee whose hours o f work do not cus­
tomarily follow  a regular schedule but vary 
from week to w eek , whose overtim e work is 
never in excess o f 50 hours in a workweek, 
and whose sa lary  of S250 a week is paid with 
the understanding that it constitutes his com ­
pensation. except for overtime premiums, for 
whatever hours are worked in the workweek. 
If during the course of 4 w eeks this employee 
works 40, 44. 50, and 48 hours, his regular 
hourly rate of pay in each o f these w eeks is 
approxim ately $6.25, $5.68. $5. and $5 .2 1, 
respectively. S ince the employee has already 
received straight-time compensation on a sa l­
ary basis for all hours vorked, on ly addition­
al half-time pax- is due. For the first week 
the em ployee is entitled to ' e paid $250: for 
tlie second week $261.36 ($250 plus 4 hours 
at $2 S4. or 40 hours at S5.68 plus 4 hours at 
$8.52); for the ilnrd week $275 ($250 plus 10 
hours at S2.50. or 40 hours a l 55 plus 10 
hours a l $7.50); for the fourth week approxi­
mately $270.8R ($250 plus 8 hours at $2.61 or 
40 hours al $5.21 plus 8 hours at $7.82).

(c) The 'fluctuating workweek ' method of 
overtime payment may not be used unless 
.ne sa lary is sufficiently large to assure that 
no workweek will be worked in which the 
em ployee's average hourly e .rnm gs from the 
sa lary fall below the minimum hourly wage 
rate applicable under the A ct. and unless the 
employee* c learly understands that the .'.alary 
covers whatever hours the job may demand 
in a particular workweek and the employer 
pays the salary even though the workweek is 
one in which the lull schedule o f hours is not 
worked. Typ ica lly , such salaries arc paid to 
employees xvho do not custom arily work a 
regular schedule o f hours and are in amounts 
agreed on by the parties as adequate 
straight-time compensation for long w ork­
weeks as weh as short ones, under the cir­
cumstances of the employment as a whole. 
W here all the legal prerequisites for use of 
the ‘ fluctuating workw eek ' method of over­
time payment are present, the A ct, in requir­
ing that 'not less llu in ' the prescribed premi­
um of 50 percent for overtime hours worked 
tie paid, does not prohibit paying more. On 
I he other hand, where all the facts indicate 
that an employee is being paid for his over-
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cd the regulation was valid, and Dresser 
Industries (Dresser) has appealed. We af­
firm.

The case was presented to the superior 
court on the basis of the parties’ “Stipula­
tions of facts, issues, and procedure,” pro­
viding in part:

1. Dresser Industries, Inc. is doing 
business in the State of Alaska and is 
subject to the jurisdiction of this court.

2. The person on whose behalf the 
action has been instituted is Clyde Woody 
(herein claimant), who has assigned his 
rights to the Department of Labor pursu­
an t to AS 23.05.22('.

3. The Department of Labor is the 
proper party plaintiff to bring this suit 
under AS 23.05.230 and suit has lieen 
timely and properly instituted.

4. The court has jurisdiction of the 
subject m atter and the parties.

5. This action arises under the provi­
sions of the Alaska Wage and Hour law 
(AS 23.10.050 e l seq.) and the regulations 
of the Departm ent of Labor promulgated 
thereunder (8 AAC 15.100).

6. The interpretative regulation at is­
sue was pro|)erly promulgated in accord­
ance with the Alaska Administrative Pro­
cedure Act (AS 44.02).

7. Claimant is due the sum of 
$3,956.76 if the position of plaintiff is

lim e hours ni a rate no greater than that 
which he rece ives for nonovertime hours, 
compliance with the Act cannot be rested on 
any application o f the flniciuating workweek 
overtime formula.

2. The entire teat o f section 8(d) of the State­
hood Act reads:

(d) Up..n adm ission of the S ta le  of A laska 
into the Union as herein provided, all of the 
Territorial laws then in force In the Territory 
o f A laska shall be and continue in full force 
and effect throughout said S ta le  except .is 
modified or changed by this Act, or by the 
constitution o f the State, or as thereafte' 
modified or changed by the legislature of the 
State. A ll of the laws of the United Stales 
shall have the same force and effect within 
said S tale as elsewhere w ithin the United 
States. As uc d in this paragraph, the term 
‘Territorial law s ’ includes (in addition to laws 
enacted by the Territorial Legislature of A la s­
ka) all law s or parts thereof enacted l>y the

sustained anil is not due any monies if the 
position of defendant is sustained.

8. This case is ripe for adjudication on 
the stipulated facts and issues and the 
parties .agree this stipulation shall consti­
tu te  cross-motions for summary judg­
ment.

9. The predicates which served as the 
A dm inistrator’s basis in adopting the 
challenged regulation were:

(A) The ’fluctuating work week’ is not 
applicable under the Alaska Act be­
cause,

(1) AS 23.05.160 requires an employ­
ee lo be told of his ’rate of pay’ a t  the 
time of hire and of any changes therein 
before payday; and

(2) AS 23.10.060 requires tha t em­
ployers have lo pay overtime for hours 
worked over eight (8) hours per day, 
even if less than forty (40) hours per 
week are worked, and this is to the 
employer's detrim ent.

Dresser presented two argum ents in sup­
port of its contention that 8 AAC 15.- 
100(dX3) is invalid. I t  asserted, first, that 
the definition of "regular rate of pay" in 
the federal regulations, which countenances 
use of the FWW, see note 1 supra, is bind­
ing ti|xin the S tate Wage and Hour Division 
under two statutory provisions section 8(d) 
of the Statehood A c t2 and the ska Wage 
and Hour Act itself, specifically ,*S 23.10.- 
0503 and AS 23.10.145.4 Second, Dresser

Congress the valid ity o f which is dependent 
solely upon the authority of the Congress lo 
provide for the government of A laska prior to 
llie  adm ission o f the S ta le  of A laska into the 
Union, and the term ‘ laws of the United 
States ’ includes all law s or parts thereof en­
acted by the Congress that ( 1)  apply to or 
within A la ska at the time of the adm ission of 
the State of A laska into the Union. (2) are 
not ‘Territorial laws' a s defined in this para 
graph, and (it) are not in conflict with any 
other provisions of this Act 

A la ska Statehood Act, I’ .L . 85 508. 5 8(d).

3. A S  23.10 .050 reads. In relevant part: " It  Is 
the public policy of the sta le to . . (2) sa fe­
guard existing minimum wage and overtime 
coiniK'ttsniion standards .

4. A S 23 .10 .14 5  reads:
Definitions. Terms used in §§ 50-150  of 

this chapter shall he defined, where applica-
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argued th a t even if the S tate  Wage and 
Hour Division was authorized to promul­
gate 28 AAC 15.100(dX3), the regulation is 
inconsistent with the sla te  Wage and Hour 
Act and unreasonable and arbitrary , and 
thus cannot withstand judicial review.

A. Carry-over o f  federa l law.
It is undisputed tha t the FWW is sanc­

tioned under federal wage and hour law. 
See Overnight Motor Trans/wrt Co., Inc. v. 
Missel, 316 U.S. 572, G2 S.Ct. 1216, 86 L.Ed. 
1682 (1942). Early federal regulations ?->e- 
cifically endorsed its use, under the provi­
sions defining "regular rate of pay.” 29 
C.F.R. 778.3 (1950).

Dresser asserts th a t this federal defini­
tion of "regular rale of pay” carried over 
into state law because no change in tha t 
definition was made by the state legisla­
ture. Pointing lo the section of the S tate­
hood Act which continued in full force and 
effect all Territorial laws except as modi­
fied or changed by the Statehood Act itself, 
by the sta te  constitution, or by the legisla­
ture of the new state, Dresser argues that 
coverage, meaning, and interpretation of 
the Alaska Act should parallel that of the 
Fair Labor Standards Act absent a clear 
legislative directive lo the contrary. Dress­
er's jK)sition seems lo In.* th a t although the 
sta le  can choose lo diverge from federal 
law in this area, it should only l>c able to do 
so by virtue of legislative enactm ent, and 
tha t in this action the burden is on the sta te  
to show tha t statutory provisions passed by 
the slate legislature mandated issuance of 
the regulation at issue. Otherwise, Dresser

hie, as they arc defined in the federal Fair 
L ib o r Standards Art of 103H. as amended, or 
the regulations adopted under it.

5. The language of section 8(d). see note 2 su ­
pra. ind icates that its prim ary concern was 
wil.'i " law s enacted by Congress."

C. See. e. p .. //me.irt/i e. Pfeifer, -4-13 l\2 d  39. 44 
(A laska 19G8) (“ What may be considered a just 
disposition of a d i:p u lr at one stage of history 
may not be the same at another stage, con­
sidering changing socia l, econom ic, and other 
conditions o f s o c ie ty .. . .  Thus, we hold under 
the principles we have discussed in ibis opinion 
that one m ay now maintain an action for negli­
gent m isrepresentation, even though that may 
not have been the case under the common law

contends;, the sta te  agency could not, merely 
bv issuing regulations, overrule the trea t­
ment of the FWW under fedcral/Territorial 
law, carried over into sta te  law by the 
Statehood Act.

[1] We tlo not find this argum ent per­
suasive. We think tha t the tex t of section 
8(d) of the Statehood Act made it clear that 
federal legislative enactm ents were lo be 
carrier! over unless overruled by the state 
constitution or the sta te  legislature.5 We 
do not in terpret it as having automatically 
incor|>oratod und maintained federal case 
law or, as Dresser argues, administrative 
law, unless and until changed by the legisla­
ture. This court has not held itself bound 
by federal judicial rulings entered prior to 
the date of statehood, regardless of whether 
or not the sla te  legislature has acted in a 
given area* We think it would be equally 
awkward lo hold sta le  agencies bound by 
federal regulations ex tan t its of statehood. 
Such a result would unduly restrict state 
agencies and inordinately burden the legis­
lature.

|2) Nor are we convinced th a t the terms 
of the Alaska Wage and Hour Act evince an 
intent to bind the S tate Wage and Hour 
Division to federal regulatory definitions. 
It is true that AS 23.10.050 manifests an 
intent lo safeguard "existing” minimum 
wage and overtime standards, but we can­
not give this the strained reading of having 
|>elrified wage and hour law as of the time 
of its enactm ent. T hat provision is an ex-

m years gone by .") , hi re Mnckuy, 41C l\2d  
82.1, 8.17 (A l.isk .i Ifl(VI) ("W e do not agree with 
the respondent's contention that there should 
be read into section 8(d) of the A laska S tate­
hood Act an intent lo  limit the row ers of the 
Supreme I'n un  of A laska Congress enn- 
not built Ibis court's power to discipline A la s ­
kan law yers either d irectly or by continuing in 
force the provision ol a territorial statute 
claim ed by the respondent tn have that e f­
fect,") . C l Sunn.i v. thicknlew. <129 P.2d 9G9 
(A laska 198 1) (prosecutor's non-sln iu lorily 
based p misc ol immunity in return for testi­
mony p. Hiding under A laska Constitution re­
gardless ol fed e '.d  rule).



DF.ESSER INDUS, v. ALASKA DEFT. OF LABOR Alaska 1003
C lle  u ,  A laska, 633 P.2d 998

ficrely 
trca t-  
itorial 
y the

l j>or- 
ection 
r th a t 
to be 
s ta le  

■ We 
tieally 

case 
native 
■gisln- 
K)und 
ior to 
e th e r  
i in a 
|»ally  
•id by 
•hood, 
s la te  
legis-

term s 
ice an 
Hour 
lions. 
Is an 
itnum 
: can- 
aving 
• tim e 
n ex-

P .2d 
•(* w ith 
should 
State- 
o f the 
s can-
A las* 

iing in 
.ta tu ic  
i.-il ef* 
!(l 969 
ill o n ly

testi* 
on re ­

pression of general policy, not a specific 
prohibition of change.

[3] Dresser’s; next argum ent is based 
upon AS 23.10 145, which indicates that 
“[t]erms used in [the Alaska Wage and 
Hour Act] shall be defined, where applica­
ble, as they are defined in the federal Fair 
Labor Standards Act of 1938, as amended, 
or the regulations adopted under it," On 
its face, this provision presents a strong 
indication th a t the federal definition of 
"regular rate of pay” is binding on the 
S ta te  Wage and Hours Division. However, 
two other sta tu tory  provisions undercut this 
position. AS 23.10.085(b) provides tha t the 
s ta te  regulations to be issued by the Wage 
and Hour Division “may ..  . define terms 
used in [the Alaska Wage and Hour Act.]”; 7 
and AS 23.10.095 provides tha t the state 
Commissioner of Labor "may adopt regula­
tions and interpretations which arc made by 
the adm inistrator of the W age and Hour 
Division of the federal Department of La-

7. A S  23.10.085 reads;
Scope o f  administrative regulations, (a) 

The director may issue, amend or rescind 
such adm inislralive regulations not inconsist­
ent with the purposes and provisions of 
§§ 50-150 of this chapter which are neces­
sary for the adm inistration o f §§ 50 -150  of 
this chapter.

(b) The regulations m ay. without limiting 
the generality of (a) o f this section, define 
terms used in §§ 50-150  o f this chapter, and 
the restriction or prohibition o f industrial 
homework or of the other acts or practices 
which the director finds appropriate lo  carry 
out the purpose of §§ 50 -150  o f this chapter, 
or to prevent the circumvention or evasion of 
§§ 50-150 o f this chapter.

(c) The regulations may permit deductions 
by an employer from the minimum wage 
applicable under §§ 50 150 o f this chapter to 
his employees for the reasonable cost, as 
determined by the director on an occupation 
basis , o f furnishing board or lodging if board 
or lodging is customarily furnished by the 
employer and used by the employee.

8. A s 23.I0.D95 reads:
Adoption o f  federal regulations. The com ­
m issioner m ay adopt regulations ond inter­
pretations which arc made by the adm inistra­
tor o f the W age and Hour Division of the 
federal Department of L ib o r and which are 
not inconsistent w ith §§ 50 -150  of this chap­
ter.

bor anu which are not inconsistent with [the 
Alaska Wage and Hour A ct]."8

We must in terpret the statu tory  scheme 
as a whole and in such a way that separate 
provisions do not conflict.* Here, we agree 
with the sta te 's  argum ent th a t AS 23.10.145 
directs the courts to apply federal regula­
tory definitions "where applicable," and 
tha t such definitions are "applicable" only 
when tne sta te  director of the Wage and 
Hour Division and the Commissioner of La­
bor have refrained from defining terms in 
the sta te  regulations, pursuant to their dis­
cretionary authority under AS 23.10.085 and 
23.10.095.10 We reject Dresser’s contention 
tha t AS 23.10.145 is a mandatory directive 
lo both courts and agencies, to be overruled 
only by the legislature. Such an interpreta­
tion would substantially nullify AS 23.10.- 
085 and 23.10.095.

[4] For the ubDve reasons, we conclude 
that the Director was authorized to promul­
gate 8 AAC 15.100;dX3).

9. See In re Estate o f  Hutchinson. 577 P.2d 
1074, 1075 (A laska 1978); State v. City o f  An­
chorage. 5 13  P.2d ,1104 , 1 1 1 0  (A laska 1973).

10 . This interpretation is consistent with our 
ruling in McGinnis v. Stevens, 543 P.2U 12 2 1 , 
1238 39 (A laska 1975), wnerc we held that a 
prison inmate w as nor entitled to the minimum! 
wage for institutional jobs. W e relied partially 
on AS 23.I0.0C5:

A S 2 3 .10  065 is based on the federal Fair 
L ib o r  Standards Act of 1938 nnd the terms 
used in the A laska statute are defined In the 
same w ay  as in the federal act. A prisoner is 
not an ’em p loyee' o f the s la te  under the fed­
eral act, and therefore is not so by virtue of 
AS 2 3 .10.0C5. Moreover, even  were we to 
regard the inmates here as employees, state 
employees are excluded , by virtue of A S  23.* 
10.055(5), from the operation of the statute, 
f in a lly , the leg islative history indicates that 
Congress did not intend the Fa ir l-abor S tan ­
dards Act to cover prisoners, and we find no 
indication that the slate statute w as not 
meant to have parallel ’non-coverage.' We 
simply cannot say that the distinction be­
tween prisoners in institutions and free citi­
zens on the labor market is suspect.

Id. (footnotes omitted). McGinnis did not in- 
'•olve a sta le  regulation exp lic itly rejecting the 
I'L SA  rule on prisoners, however, so our app li­
cation o f the federal definition there w as in 
accordance with our present holding.
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B. Validity o f S AAC 15.100(dX3).
The parties have attem pted to stipulate 

to two m atters affecting the s c o jh .* of this 
court’s review: (1) th a t 8 AAC 15.100(d)(3) 
is an interpretative regulation, and thus 
subject to review under the independent 
judgm ent standard; and (2) th a t the sole 
statu tory  provisions which form the basis 
for the regulation are AS 23.05.160 and AS 
23.10.0C0.

[5] Although the parties' efforts toward 
simplifying the issues in a case are always 
appreciated, stipulations as to the law are 
not binding u|K>n the court. "Counsel . . .  
may agree as to the facts, but they cannot 
control this court by stipulation as to the 
sole or any question of law to be deter­
mined under them." San Francisco Lorn- 
her Co. v. Bibb, 139 Cal. 325, 73 P. 864, 865 
(1903)." This rule regarding stipulations of 
law is particularly appropriate where, as 
here, the case involves a m atter of public 
|K)licy. See genera lly  Annol., 92 A.L.R. 663, 
6G6 (1934). We think these considerations 
require us to look beyond the parlies' stipu­
lation in our analysis of the applicable law.

[6] We conclude tha t the regulation 
here is "quasi-legislative". In K e lly  v. Za~ 
marcllo, 486 P.,°d 906, 909-11 (Alaska 1971) 
(footnotes omitted), we distinguished. be­
tween quasi-legislative and interpretative 
rule-making:

Professor Davis characterizes the differ­
ence in judicial attitude toward certain 
administrative rules as n distinction be­
tween 'legislative regulations' and 'in te r­
pretative regulations.’ He has defined 
'legislative rule’ as The product of an 
exercise of legislative power by an ad­
ministrative agency, pursuant to a gran t 
of legislative power by the legislative 
body.’ 'In terpreta tive rules,' he states, 
'are rules which do not rest u|M>n a legis­
lative g ran t of txiwer (whether explicit or 
inexplicit) to the agency to make law.’ 
The distinction is not always easy to

1 1 . See a lso Anchorage v. Geber. 592 P.2d 1 187, 
1 1 9 1 - 92  & 1 192 n.S (A laska 1979). where we 
overruled as " ill ad v ised " that (xirtiun o f Lay- 
land v. S ta le , 535 P.2d 1043 (A laska 1975) sug- 
gosling that parties' concessions regarding in­

draw, since as Davis points out, ‘Interpre­
tative rules sometimes rest upon statuto­
ry authority  to issue them. • • • '

(T]he distinction between legislative and 
in terpretative rule-making is a helpful 
one when reviewing regulations adopted 
by sta te  adm inistrative agencies. We 
hold, therefore, that wher. a regulation 
h:us Iteen adopted under a delegation of 
authority from the legislature to the ad­
ministrative agency to form ulate policies 
and lo act in the place of the legislature, 
we should not examine the content of the 
regulation to jutlge its wisdom, but 
should exercise a sco|>e of review not 
unlike tha t exercised with respect to a 
statute.

Thus, where an administrative regula­
tion h:us Iteen adopted in accordance with 
the procedures set forth in the Adminis­
trative Procedure Act, and it apjieara 
that the legislature has intended to com­
mit to the agency discretion 'a. to the 
particular m atter tha t forms the subject 
of Lhe regulation, we will review the reg­
ulation in the following manner: First, 
we will ascertain whether the regulation 
is consistent with nnd reasonably neces­
sary lo carry out the puqxtscs of the 
statu tory  provisions conferring rule-mak­
ing authority on the agency. This aspect 
of review insures tha t the agency has not 
exceeded the power delegated by the leg­
islature. Second, we will determine 
whether the regulation is reasonable and 
not arbitrary. This la tte r inquiry is prop­
er in the review of tiny legislative enact­
ment.

We think it clear tha t AS 23.10.085 and 
23.10.095 "  constitute it delegation of au­
thority from the legislature to the agency 
lo formulate |x>licies, leuving to the agen­
cy's discretion the issue whether federal 
definitions of "regular rate of pay" and

terprelatlons of law  are binding upon the 
courts.

12 . See m iles 7 nnd 8 supra.
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other term s can be applied consistently with 
Alaska’s Wage and Hour AcL Thus, we 
hold th a t the “reasonable and not arbi­
trary" test is applicable.

[7] The parties stipulated to the sjiecific 
statutory provisions upon which the sta te  
relies to justify  the regulation. These are 
AS 23.05.160,15 which requires that an em­
ployee be informed of his ra te  of pay a t the 
time of hiring and of any change in tha t 
rate on the payday prior to the change, and 
AS 23.10.060," which requires the one and 
one-half overtime ra te  not only for hours 
worked over forty per week, but also for 
hours worked over eight per day.

Dresser argues tha t 8 AAC 16.100(d)(3) 
furthers neither of these sta tu tory  provi­
sions; and indeed, our assessment of the 
parties’ argum ents indicates that the regu­
lation is related only tenuously, if a t  all, to 
these provisions. However, the sta te ’s brief 
argues th a t the regulation is grounded in 
policy considerations beyond those con­
tained in the two statu tes. Although 
Dresser argues that this disregard of the 
stipulation is improper, we have concluded 
for the reasons noted above tha t the stipu­
lation is not binding ujxtn this court. In 
another case in which the parlies had a t­
tempted to stipulate to the purpose of a 
legislative enactm ent, the New York Court 
of Appeals noted:

We are not bound by stipulations in 
respect of the purpose of legislation. 
Laws are not to be declared invalid upon 
the consent of parties. We must deter­
mine their purpose and tendency for our­
selves.

E. Fougcra & Co., Inc. v. City o f  Few  York, 
224 N.E. 269, 120 N.E. G42, 643 (1913).

13 . A s 23 .05 .ICO reads:
Notice o f  wage payments. An employer 

shall notify his employee in writing at the 
time of hiring o f the day and place o f pay­
ment. and the rate o f p ay , and o f any change 
with respect to these ittm s on the pay day 
before the time of change. An employer may 
give this notice by posting a statement of the 
facts, and keeping it posted conspicuously at 
or near the p lace of work where the state­
ment can be seen by each employee as he 
comes or goes to his p lace o f work.

14 . The app licab le portion o f AS 23.I0.0G0 
reads:

The public j>olicy underlying the Alaska 
statu tory  scheme is given as follows in AS 
23.10.050:

Public Policy. I t  is the public policy of 
the sta te  to

(1) establish minimum wage and over­
time compensation standards for workers 
a t levels consistent with their health, effi­
ciency and general well-being, and

(2) safeguard existing minimum wage 
and overtime compensation standards 
which are  adequate to maintain the 
health, efficiency and general well-being 
of workers against the unfair competition 
of wage and hour standards which do not 
provide adequate standards of living.

On the basis of these policy pronounce­
ments, the sta le  argues tha t the basic con­
cern of the legislature was protection of the 
worker's well-being against unfair wage 
itnd hour standards, and th a t this concern is 
of particular importance in Alaska, where 
the cost of living is higher than in other 
states. The sta te  also argues th a t prohibit­
ing the FWW would be to the worker's 
advantage, anti cites the present case as an 
illustration: claimant Woody would be enti­
tled to $3,956.76 if the regulation were up­
held.

More sjteeifically, the sta te  argues th a t us 
the nurnlter of hours worked in a particular 
week increases, the "rcgulur ra te  of pay" 
decreases; its the "regular ra te" decreases, 
the resultant "overtime rate" decreases; 
and thus the effect of allowing the FWW is 
counter-productive to the stated purposes of 
the Act. The sta te  insists, further, tha t the 

|  FWW makes it financially advantageous

Payment fo r  overtime. No employer who 
employs em ployees engaged in commerce, or 
other business, or in the production o f goods 
or m ateria ls in A la ska m ay em ploy an em ­
ployee not acting in a supervisory capacity , 
either male or female for a w orkweek longer 
than 40 hours or for more than eight hours a 
day . except that if the employer finds It nec­
essary to employ an employee in excess of 40 
hours a week or eight hours a day . compen­
sation for the overtim e at the rate of one and 
one-half tim es the regular rate o f pay shall be 
paid, and this provision is considered includ­
ed in all contracts o f employment.
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for an employer to hire an employee lo 
work long overtime hours rather than to 
hire more workers, contrary to one pur|>ose 
of the overtime provision, which was to 
force employers to spread employment by 
hiring more persons.15

We are persuaded th a t the s ta te ’s posi­
tion is correct Under a standard hourly 
wage salary, as a worker’s overtime hours 
increase, the average hourly wage increas­
es. Under the FWW, as a worker’s over­
tim e hours increase, the average hourly 
wage decrease.;. This contravenes the poli­
cies of requiring increased overtime com­
pensation and promoting the spreading of 
employment.

Thus, we m ust conclude tha t the regula­
tion’s definition of "regular rate of pay” so 
as to  exclude use of the F'VVW is consistent 
w ith, and reasonably necessary to carry out, 
the purposes of the relevant statutory nro- 
v is io n a /T h e  regulation does not exceed the 
power delegated by the leg isla tu re^  Fur- 

" Lliur, b AAC l.f>.100(d)(3) is a reasonable and 
non-arbitrary method of furthering the 
sU jj^ g ls jx d ic ie sJ^^ ^ ^

Dresser raises several collateral argu­
m ents concerning the regulation's prohibi­
tion of the “ Belo" pay plan, see Waiting v. 
A .H . Belo Corp., 316 U.S. 624, 62 S.Ct. 1223, 
86 L.Ed. 1716 (1942); 29 U.S.C.A. § 207(f), 
and the permissibility of piece-work and 
commission pay plans. The validity of 
these provisions is not before us, and we 
|>erceive no inconsistency so b latant as to 
render the prohibition of the FWW unrea­
sonable or arb itrary.

The judgm ent of the superior court is 
AFFIRM ED.

David LEUCH, Appellant,

v .

STATE of Alaska, Appellee. 

No. 5255.

Supreme Court of Alaska. 

Sept. 25, 1981.

Defendant was convicted, pursuant to 
guilty pleas, before the Superior Court, 
Fourth Judicial District, Fairbanks, James 
R. Blair, J„ of two counts of grand larceny, 
and he appealed sentence. The Supreme 
Court, Rabinowitz, C. J., held that: (1) 
where an offense is against only property, 
involving no physical threats or violence, 
where it is the offender's first felony con­
viction, and where there is no background 

f unsuccessful paroles or probations which 
oultl indicate th a t probation is unsuitable 

Ito protect the public, to deter the offender, 
an«l to further his rehabilitative process, 
probation, coupled with restitution, is the 
appropriate sentence unless other factors 
militate against it, and (2 ) concurrent sen­
tences of eight years with four suspended 
was excessive nnd upon remand defendant 
should receive concurrent sentences which, 
including any |>eriod of sus|>ension and pro­
bation, (lid not exceed five years in total 
length.

Sentence reversed and remanded.

Matthews, J., dissented and filed opin­
ion in which Burke, J., joined.

15 . The United S ta les Supr?me Court has re­
peatedly emphasized this point. In Ba.v fl/dge 
O p rr jlin fi Co. v. Aaron, 334 U .S . 4-If). -ICO, OR
S .C t. 118 0 , 1194  , 92 L .Ed . 1502, 151-1 (1948), 
the Court sa id . "The purpose w as to compen­
sa te ’.hose who labored in excess of the statuto­
ry' maximum number o f hours for the wear and 
tear of extra work and to spread employment

1. Criminal Law c=»986.2(l)
Absent a conviction, an indictment .'s 

absolutely no evidence of guilty conduct.

through inducing employers to shorten hours 
because of the pressure of extra co st."

16. The parties have not addressed, and we ex ­
press no opinion concerning, the question 
whether there may be any conflict between 8 
AAC 15 100(d)(3) and AS 23 10.060(17) and 
(18), enacted in ch. 3 1 . ft I , SLA  1980.
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T E S T I M O N Y

M y  n a m e  is J o h n  M a r t i n ,  I am the A l a s k a  ar ea  m a n a g e r  for 

D r e s s e r  At la s,  a d i v i s i o n  of D r e s s e r  I n d u s t r i e s .  I h a v e  p r e v i o u s l y  

t e s t i f i e d  on HB 2,13. I am t h e r e f o r e  f u r n i s h i n g  you w i t h  my e a r l i e r  

t e s t i m o n y  and a c o p y  of R e g i s t e r  68 and w i l l  k e e p  my p r e s e n t  

t e s t i m o n y  as s hor t as p o s s i b l e .

R e c e n t l y  s e v e r a l  net^spaper a r t i c l e s  h a v e  s u r f a c e d  c o n c e r n i n g  HB 

223. It a p p e a r s  o p p o n e n t s  of the bill  s t r o n g l y  s ug ge st  that s o m e h o w  

e m p l o y e e s  ha v e b e e n  m i s l e d  a n d / o r  c h e a t e d  on w a g e  r e m u n e r a t i o n .  

N o w h e r e  has th ere  t e e n  m e n t i o n  of the s u b s t a n t i a l  a d d i t i o n a l  

c o m p e n s a t i o n  pa id  to e m p l o y e e s  by my c o m p a n y ,  and o t he r s,  in 

a d d i t i o n  to b a s i c  w a g e s  u n d e r  the FWW  p la n; for exa mp le , A l a s k a  

A l l o w a n c e  or C . O . L . A . ,  Is ol at ed  L o c a t i o n  A l l o w a n c e ,  and the fact 

that e m p l o y e e s  w o r k i n g  u n d e r  the FW W p l a n  w e r e  pai d for o f f - w o r k  

we e k s .  T h i s  a d d i t i o n a l  c o m p e n s a t i o n  m a d e  up for an y  d e f i c i t s  

c o m p a r e d  to s t r a i g h t  time and half o v e r t i m e .  Th e b o t t o m  line 

c o n c e r n i n g  w a g e s  is that the e m p l o y e e s  w e r e  pa id  well. For e x a m p l e ,  

in 1981 our  a v e r a g e  o p e r a t o r  ma de  $ 6 0 , 6 7 8 ,  and a s e n i o r  o p e r a t o r  

a v e r a g e d  $ 6 7 ,8 29 . T h e  new s y s t e m  does  not i n c r e a s e  total w a g e  

c o m p e n s a t i o n .

M o s t  of the c o m p a n i e s  i n v o l v e d  w i t h  this p r o b l e m  ar e oil and 

gas  s e r v i c e  c o m p a n i e s .  M a n y  p e o p l e  p e r c e i v e  these s e r v i c e  c o m p a n i e s  

as b e i n g  on the same  level as oil c o m p a n i e s .  T hi s is a far c r y  from 

r e a li ty . O u r  b u s i n e s s e s  ar e e x t r e m e l y  c o m p e t i t i v e  and t o t a l l y  

d e p e n d e n t  on oil c o m p a n i e s  for our  l i v e l i h o o d s .



B e i n g  s u c c e s s f u l  in the s e r v i c e  c o m p a n y  b u s i n e s s ,  as the nam e 

s u g g e s t s ,  m e a n s  o f f e r i n g  h i g h  q ual it y, e x p e d i e n t  se rvi ce . Y o u  not 

o n l y  ne e d h i g h l y  r e f i n e d  t e c h n i c a l  e q u i p m e n t  but m o r e  i m p o r t a n t l y ,  

go o d p e o p l e  in y o u r  e m p l o y m e n t .  As mo s t b u s i n e s s m e n  know, d e d i c a t e d  

e m p l o y e e s  are the p r i m a r y  ke y  to b ei ng  s u c c e s s f u l  in the s u p p l y  and 

d e m a n d  s e r v i c e  m a r k e t  place. I h a v e  b e e n  w i t h  D r e s s e r  A t l a s  for 15 

y e a r s  and d u r i n g  that time I ha v e a l w a y s  o b s e r v e d  and p r a c t i c e d  this 

r u d i m e n t a r y  b u s i n e s s  p h i l o s o p h y .  Th e s u c c e s s  of this p h i l o s o p h y  is 

i n d i c a t e d  by the fact that my firm, in A l a s k a ,  has had an d r e m a i n s  

to have, the lo w e st  t u r n o v e r  of h o u r l y  w o r k e r s  in all of our 

c o m p a n y ' s  N o r t h  A m e r i c a n  o p e r a t i o n s .  Th is  was true w h e n  the c o m p a n y  

p a i d  its e m p l o y e e s  u n d e r  a FWW plan.

To m a i n t a i n  this p o s i t i o n  we k n o w  we m u s t  c o n t i n u e  to e m p l o y  

the fi ne st  p e o p l e  the i n d u s t r y  has to offer. If w o fe)t we had ev er  

m i s l e d  or not paid our  e m p l o y e e s  fai rl y we w o u l d  not be here, 

b e c a u s e  we w o u l d  h a v e  c o r r e c t e d  the p r o b l e m .  W e  are h e r e  b e c a u s e

D.O .L . a d o p t e d  a r e g u l a t i o n  w i t h o u t  t e l l i n g  the i n d u s t r y  in a d v a n c e ,  

and b e c a u s e  s e ve r al  e m p l o y e e s  saw this as an o p p o r t u n i t y  to c o l l e c t  

a g re at  deal of mon ey , in a d d i t i o n  to t hei r o r i g i n a l  fair 

c o m p e n s a t i o n .

T h e r e  has been a lot of d i s c u s s i o n  as to why c o m p a n i e s  did not 

c h a n g e  pay p l a n s  w h e n  the w a g e  and h ou r a d m i n i s t r a t i o n  b a n n e d  the 

FWW. It is simp le!  Th e i n d u s t r y  did not k n o w  it wa s b a n n e d  un til 

D r e s s e r  had b e e n  sued by the D.O.L. on b e h a l f  of Mr. C l y d e  Wo o dy .

It wa s d e t e r m i n e d  to test the v a l i d i t y  of the r e g u l a t i o n .  W h e n  

the S u p r e m e  C o u r t  f i n a l l y  d e t e r m i n e d ,  a f t e r  se v e r a l  yea rs,  that the 

r e g u l a t i o n  was valid, the c o m p a n i e s  c h a n g e d  t he ir long time i n d u s t r y

- 2 - ,



a c c e p t e d  m e t h o d  of p a y i n g  h o u r l y  w o r k e r s .  It wa s not u nti l ea c h 

c o m p a n y  c h a n g e d  pa y  p l a n s  that they w e r e  i ss u e d  c la ss  a c t i o n  law 

suits.

As a m a t t e r  of goo d b u s i n e s s  p r a c t i c e  it was  on ly  p r u d e n t  to 

test the v a l i d i t y  of tiie W o o d y  ca s e in p r o v i n g  w h e t h e r  the D.O.L. 

c o u l d  a c t u a l l y  p r o m u l g a t e  such a p o w e r f u l  r e g u l a t i o n .  A r e g u l a t i o n  

that c h a n g e d  the i n d u s t r y ' s  a c c e p t e d  w a y  of d o i n g  b u s i n e s s  that was 

us ed  in all of the U n i t e d  S t a t e s  and a p p r o v e d  by the F e d e r a l  Fair 

L a b o r  and S t a n d a r d s  Act. It a p p e a r e d  tha t su c h a d r a m a t i c  c h a n g e  

c o n c e r i n g  s o m e t h i n g  as i m p o r t a n t  as a p e r s o n ' s  wag es , sh ou l d  be the 

r e s p o n s i b i l i t y  of the s t a t e ' s  l e g i s l a t u r e .

If this bill fails, it m e a n s  m a n y  p a s t  and p r e s e n t  e m p l o y e e s  

wi ll  r e c e i v e  o v e r t i m e  c o m p e n s a t i o n ,  w h i c h  is r e q u i r e d  to be d o u b l e d  

by law a b o v e  w h a t  wa s  p l a n n e d  an d e x p e c t e d  by e m p l o y e r  and 

e m p l o y e e .

On the n e g a t i v e  side, it w il l m e a n  c a t a s t r o p h i c  f i n a n c i a l  

j e o p a r d y  for the i n d i v i d u a l  c o m p a n i e s  and s u b s e q u e n t  c o s t s  to the 

s t at e and p u b l i c  c o n s u m e r s .  M o n e y  pa i d to s e v e r a l  h u n d r e d  c l a i m a n t s  

and their law firm  will not be a v a i l a b l e  for i n d u s t r y  e x p a n s i o n ,  and 

this is w h a t  p r o d u c e s  j o b s .

If a s tu dy had p o i n t e d  out why the FWW sh ou ld  be baniw i and a 

d i a l o g u e  had taken p l a c e  b e t w e e n  D.O.L. and i n d u s t r y  c o n c e r n r g  this 

r e g u l a t i o n ,  none  of us w o u ld  be t r o u b l e d  w i t h  this p r o b l e m .  Mr. 

W i l s o n  said y e s t e r d a y  that D.O.L. had b e g u n  t h i n ki ng  a bo ut  

p r o h i b i t i n g  FWW p l a n s  long b e f o r e  the r e g u l a t i o n  was ad op t e d .  I 

w o u l d  r e s p e c t f u l l y  ask: W h y  d i d n ' t  he i n f o r m  a f f e c t e d  e m p l o y e r s

that this w a s b e i n g  c o n s i d e r e d ,  and ask for t h e i r  c o m m e n t s ?  Mr.



W i l s o n  al s o said that he had no idea w h a t  the im pa ct w o u l d  be on 

e m p l o y e r s .  He  c o u l d  h a v e  d i s c o v e r d  this by a s k i n g  c o m p a n i e s  w i t h  

FW W  plans. W h y  d i d n ' t  he do this?

As an e x a m p l e ,  I t h i n k  the c u r r e n t  l e g i s l a t i v e  bi l l d e a l i n g  

w i t h  the " R i g h t  to K n o w "  of e m p l o y e e s  c o n c e r n i n g  h a z a r d o u s  or t o x ic  

m a t e r i a l s  is a s t e r l i n g  e x a m p l e  of h o w  p r o p o s e d  c h a n g e s  in the law

sh o u l d  be p u b l i c i z e d  w i t h i n  our  state. No m a t t e r  w h a t  the o u t c o m e

of this l e g i s l a t i o n ,  g o v e r n m e n t ,  b u s i n e s s  and the p u b l i c  are  

c o g n i z a n t  of the p r o p o s e d  ch ang es , and t h e r e f o r e  will  h a v e  the

c h a n c e  to c o m e  fo r w a r d  and s up po rt  or o p p o s e  them.

Y e s t e r d a y ,  a f t e r  l i s t e n i n g  to Mr. W i l s o n ' s  t e s t i m o n y ,  se v e r a l  

i te ms s u r f a c e d  w h i c h  I feel need to be a d d r e s s e d .  He st at e d  that in

1977 the D. O .L .  had a p e n d i n g  c l a i m  a g a i n s t  D r e s s e r .  It w a s

w i t h d r a w n  due to t h e n - A t t o r n e y  G e n e r a l  A v r u m  Gross' o p i n i o n  on the 

Do w e l l  case. D r e s s e r  k n e w  n o t h i n g  of this claim, and if we had it 

w o u l d  h a v e  d r a w n  o u r  a t t e n t i o n  to the D e p a r t m e n t ' s  pla ns . But we 

w e r e  n e v e r  i n f o r m e d  by D.O.L.. of suc h a claim. C o m m u n i c a t i o n  

b e t w e e n  g o v e r n m e n t  and b u s i n e s s  was d e f i n i t e l y  lacking.

Se c o n d ,  Mr. W i l s o n  t e s t i f i e d  that t y p i c a l l y  the D .O . L .  k e ep s 

li st s of i n t e r e s t e d  p a r t i e s  and se nds  n o t i c e s  and p r o p o s e d  

r e g u l a t i o n s  to them. He said that if the C o m m i t t e e  c h e c k e d  R e g i s t e r  

6 8 , it w o u l d  find a list of n a m e s  of th os e to w h o m  n o t i c e  of the 

p r o p o s e d  r e g u l a t i o n  w o u l d  ha v e b e e n  sent. Mr. W i l s o n  al s o said that

he did not r e m e m b e r  h o w  m a n y  p e o p l e  a t t e n d e d  the three h e a r i n g s .

Y e s t e r d a y  we v i s i t e d  the Lt. G o v e r n o r ' s  o f f i c e  w h e r e  the r e c o r d s  are 

k e p t  for s a f e k e e p i n g ,  and o b t a i n e d  a co p y of the c o m p l e t e  r ec o r d  

filed in R e g i s t e r  G 8 , i n v o l v i n g  a d o p t i o n  of this r e g u l a t i o n .  I 

w o u l d  like to h a v e  this a part of the reco rd . In a d d i t i o n ,  I am



p r o v i d i n g  a c o p y  of a l e t t e r  from  C o m m i s s i o n e r  R o b i s o n  to C h a i r m a n  

B u s s e l l  w i t h  c e r t a i n  a t t a c h m e n t s .  O u r  r e v i e w  i n d i c a t e s  an a f f i d a v i t  

by Mr. W i l s o n  i n d i c a t i n g  that he h e l d  one h e a r i n g  in A n c h o r a g e  on 

S e p t e m b e r  15, 1978. T h e r e  is no s i m i l a r  a f f i d a v i t  r e f e r r i n g  to 

o t h e r  h e a r i n g s ,  and the h e a r i n g  n o t i c e  r e f e r s  to only  one h e a r i n g  in 

A n c h o r a g e .  C o m m i s s i o n e r  R o b i s o n ,  in item No. 4, says that the 

h e a r i n g  n o t e s  i n d i c a t e  that no one a p p e a r e d  to te sti fy . A  co py  of 

the e m p t y  r o s t e r  wa s  fo und in R e g i s t e r  68. N o b o d y  a p p e a r e d  b e c a u s e  

n o b o d y  wa s a w a r e  that the D. O.L . p r o p o s e d  to b a n  FWWI

M y . W i l s o n  a l s o  st at e d  that a h e a r i n g  wa s held in sp ri ng  of 

1983 on sem e p r o p o s e d  D. O. L.  r e g u l a t i o n s  and no one sho we d up. He 

s t a t e d  that he s u b s e q u e n t l y  read the p r o p o s e d  r e g u l a t i o n s  and did 

not  like th em  h i m s e l f ,  and si nce  th ere  w a s  no t e s t i m o n y  f ro m 

i n t e r e s t e d  p a r t i e s ,  he did not p r o m u l g a t e  the r e g u l a t i o n s .  Th is  is 

n o t c o n s i s t e n t  w i t h  his or the d e p a r t m e n t ' s  a c t i o n  in 1978. Why 

w e r e  the 1978 r e g u l a t i o n s  not tab le d a n d / o r  the a f f e c t e d  c o m p a n i e s  

n o t i f i e d  as w a s  d o n e  in 19 83? A lac k of c o n s i s t e n c y  is a pp ar en t.

Mr. W i l s o n  a l s o  st a t e d  that out of c o u r t e s y  he p e r s o n a l l y  w r o t e  

l e t t e r s  to D o w e l l  in Ke n a i ,  D r e s s e r  \tlas in K en ai  and hand 

d e l i v e r e d  a l e t t e r  to O t i s  in A n c h o r a g e  i n f o r m i n g  th em  of the 

p r o m u l g a t e d  r e g u l a t i o n s .  D r e s s e r  At l as , for one, did not r e c e i v e  

an y  su c h letter, as Mr. B u r di ck , the K e n a i  m a n a g e r  t e s t i f i e d  at the 

e a r l i e r  h e a r in g.  Mr. B u r d i c k  is w e l l  k n o w n  for his a b i l i t y  to be 

a w a r e  of e x p l i c i t  d e t a i l s  c o n c e r n i n g  h is  b u s i n e s s .  I k n o w  from 6 

y ear s' e x p e r i e n c e  m a n a g i n g  Mr. B u r d i c k  that if the Kenai d i s t r i c t  

hod r e c e i v e d  a l e t t e r  fro m Mr. W i l s o n ,  D r e s s e r  A t l a s  w o u l d  have  

k n o w n  a b o ut  it. It is al so  c u r i o u s  that D r e s s e r  in A n c h o r a g e



was  not n o t i f i e d ,  s i n c e  we h a v e  m a i n t a i n e d  C e n t r a l  M a n a g e m e n t  th ere 

for 15 years.

It is i n t e r e s t i n g  too that D o w e l l  and O t i s ' s  r e c o r d s  do not 

r e f l e c t  n o t i f i c a t i o n ,  a l t h o u g h  they w e r e  a l l e g e d l y  n o t i f i e d .  A n y  

n o t i c e  to D o w e l l  and O t i s  w o u l d  h a v e  b e e n  u n n e c e s s a r y  an y w a y ,  s in ce  

they  had p r e v i o u s l y  c h a n g e d  to a d i f f e r e n t  p a y  plan. Bu t  I q u e s t i o n  

w h y  S c h l u m b e r g e r  and o t h e r s  u s i n g  F W W  p l a n s  w e r e  not n o t i f i e d .  It 

is w i d e l y  k n o w n  for e x a m p l e ,  that S c h l u m b e r g e r  wa s the l a r g e s t  and 

m a j o r  u s e r  of the FWW  s y s t e m  in A l a s k a ,  and thus w o u l d  be

s u b s t a n t i a l l y  a f f e c t e d .  N o t i c e  of the a d o p t i o n  of the r e g u l a t i o n ,

w h i l e  it w o u l d  h a v e  b e e n  u se fu l, w o u l d  h a v e  b e e n  no s u b s t i t u t e  fo r 

g i v i n g  the i n d u s t r y  f a i r  n o t i c e  of the r e g u l a t i o n  b e f o r e  it wa s 

a d o pt ed . T h a t ' s  w h e n  we  n ee d e d  to k no w, not  a f t e r  the fact.

I c a n n o t  h e l p  but q u e s t i o n  w h e t h e r  p r o p e r  c o m m u n i c a t i o n  from

st ar t to f i n i s h  of this r e g u l a t i o n  a c t u a l l y  took pl ace.

I s t r o n g l y  u r g e  this c o m m i t t e e  to p a s s  this bill on to the 

H o u s e  f l o o r  for a full b o d y  vote. A p o s i t i v e  vote  w il l do m u c h  to 

e n c o u r a g e  an i m p r o v e d  long term w o r k i n g  r e l a t i o n s h i p  b e t w e e n  

b u s i n e s s  and ou r s t a t e  a g e n i c e s .  At the s a m e  time, no m a t t e r  h o w  we 

feel a bo ut  h o w  it was done, the D. O.L . w i l l  h av e a c c o m p l i s h e d  t h ei r 

o b j e c t i v e  of h a v i n g  the FWW b a n n e d  f r o m  Al a s k a .

At a time of d e c l i n i n g  st ate  r e v e n u e s  the s tat e s ho u l d  be 

l o o k i n g  for a v e n u e s  to e n c o u r a g e  and w o r k  w i t h  b u s i n e s s e s  so that 

t o g e t h e r  we m a y  f o s t e r  long term jobs and s u b s e q u e n t  b e n e f i t s  for 

r e s i d e n t s  of the S t a t e  of Al as ka . P a s s a g e  of MB 223 w i l l  do m u c h  to 

p r o m o t e  this p o s i t i v e  w o r k  a t m o s p h e r e .



I w o u l d  like to t h a n k  the L a b or  and C o m m e r c e  C o m m i t t e e  for this 

o p p o r t u n i t y  to t es tif y.  I will do my best to a n s w e r  y o u r  

q u e s t i o n s .

- 7 -
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T h o m a s  A. S o f o  A f  
L e g i s l a t i v e  C o u n s e l

Y o u  h a v e  a s k e d  t h i s  o f f i c e  f o r  a n  o p i n i o n  o n  t h e  c o n s t i ­

t u t i o n a l i t y  o f  H B  223. T h a t  b i l l  i n  t h e  f o r m  i n  w h i c h  i t  
w a s  o r i g i n a l l y  i n t r o d u c e d  p r o h i b i t e d  c e r t a i n  m e t h o d s  f o r  
p a y m e n t  o f  o v e r t i m e  w h i l e  e x c u s i n g  e m p l o y e r s  f r o m  t h e  
p a y m e n t  o f  l i q u i d a t e d  d a m a g e s  f o r  g o o d  f a i t h  v i o l a t i o n s  o f  

o v e r t i m e  p a y m e n t  p r o v i s i o n s  as  w e l l  a s  o t h e r  e m p l o y e r  
o m i s s i o n s  u n d e r  A S  2 3 . 1 0 .  T h e  r e c e n t  c o m m i t t e e  s u b s t i t u t e ,
C S H B  223  ( J u d i c i a r y ) , d i f f e r s  m a i n i y  i n  i t s  o m i s s i o n  o f
a d d i n g  t h e  p r o h i b i t i o n  f o r  c e r t a i n  m e t h o d s  o f  p a y m e n t  o f

o v e r t i m e  t o  t h e  s t a t u t e s  t h e m s e l v e s .  T h e  c o m m i t t e e
s u b s t i t u t e  s e e m s  c o n t e n t  t o  r e f e r  t o  t h e  r e g u l a t i o n s ,  8 A A C

1 5 . 1 0 0 ( d )  (1) a n d  (3), w h i c h  f r o m  D e c e m b e r  9, 1 9 7 8  t o  t h e  t]
p r e s e n t  h a v e  p r o h i b i t e d  t h o s e  s a m e  m e t h o d s  f o r  t h e  p a y m e n t

o f  o v e r t i m e .  I t  is n o t  c l e a r  t h a t  t h e  c o m m i t t e e  s u b s t i t u t e
i n t e n d s  t o  a n n u l  t h o s e  r e g u l a t i o n s ,  a f a c t  w h i c h  w i l l  b e  £
d i s c u s s e d  l a t e r  in  t h i s  m e m o ,  b u t  b o t h  b i l l s  r a i s e  a p o t e n -  I
t i a l  c o n s t i t u t i o n a l  p r o b l e m  in t h e i r  a t t e m p t s  to  r e t r o -  |
a c t i v e l y  e x c u s e  c e r t a i n  e m p l o y e r s  f r o m  l i a b i l i t y  f o r  t h e i r  |

n o n c o m p l i a n c e  w i t h  t h e  r e g u l a t i o n s .

T h i s  o p i n i o n  is b a s e d  o n  t h e  a s s u m p t i o n  t h a t  t h e  r e g u l a t i o n s  
c o n c e r n i n g  t h e  p a y m e n t  o f  o v e r t i m e  w e r e  d u l y  a d o p t e d .

A S  2 3 . 1 0 . 0 6 0 ,  t h e  A l a s k a  s t a t u t e  c o n c e r n i n g  t h e  p a y m e n t  f o r  s

o v e r t i m e  s t a t e s  t h a t  i t s  p r o v i s i o n s  a r e  t o  b e  c o n s i d e r e d  *
i n c l u d e d  i n  a l l  c o n t r a c t s  o f  e m p l o y m e n t .  T h e  m o s t  s e r i o u s  
c o n s t i t u t i o n a l  c h a l l e n g e  t o  e i t h e r  v e r s i o n  o f  H B  2 2 3  i s  t h a t  
t h e  r e t r o a c t i v e  a p p l i c a t i o n  o f  t h a t  b i l l  v i o l a t e s  t h e  
c o n s t i t u t i o n a l  p r o h i b i t i o n  a g a i n s t  t h e  i m p a i r m e n t  o f
c o n t r a c t s .  T h a t  p r o h i b i t i o n  is f o u n d  i n  b o t h  t h e  U n i t e d  j;
S t a t e s  a n d  t h e  A l a s k a  C o n s t i t u t i o n s .  A r t i c l e  I, s e c t i o n  15 
o f  t h e  A l a s k a  C o n s t i t u t i o n  p r o v i d e s  i n  r e l e v a n t  p a r t :
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No law im p a ir in g  th e  o b l ig a t io n  o f  c o n t r a c t s ,  . . . 
s h a l l  be p a s se d .

W hile th e  f e d e r a l  c o n s t i t u t i o n a l  p ro v i s io n  found in  A r t i c l e  I ,  s e c t io n  10 p ro v id e s  in  r e le v a n t  p a r t :
No s t a t e  s h a l l  . . . p a s s  any b i l l  o f  a t t a i n d e r ,  ex p o s t  f a c to  law o r  law im p a ir in g  th e  o b l ig a t io n  o f  
c o n t r a c t s ,  . . .

I t  i s  im p o r ta n t to  n o te  t h a t  th e  c o n s t i t u t i o n a l  p r o h ib i t i o n s  a g a in s t  im p a ir in g  th e  o b l ig a t io n  o f  c o n t r a c t s  ap p ly  o n ly  to  
s t a t e  a c t io n .  A r t i c l e  I ,  s e c t io n  9 o f  th e  U n ited  S t a t e s  
C o n s t i t u t io n ,  th e  s e c t io n  which d e a ls  w ith  th e  l im i t a t i o n s  
upon th e  powers o f  C o n g re ss , m e re ly  s t a t e s  t h a t :

No b i l l  o f  a t t a i n d e r  o r  ex p o s t  f a c to  law  s h a l l  be 
p a s se d .

T h a t C on g re ss  may im p a ir  c o n t r a c tu a l  o b l i g a t io n s  by law s 
p e r t i n e n t  to  th e  powers c o n fe r re d  on i t  by th e  fe d e r a l  
c o n s t i t u t i o n  i s  n o t th e  p o in t in  i s s u e .  See C . J . S .  C o n s t i ­
t u t i on a l Law, s e c . 275. In  t h a t  r e g a rd ,  th e  u se  o f  j u d i c i a l  d e c is io n s  u p h o ld in g  th e  te rm in a t io n  by C ong re ss o f  c e r t a in  
wage c la im s  unde r th e  P o r t a l  to  P o r ta l  A c t o f  1947,29 U .S .C . 251, i s  in a p p o s i te .  To th e  e x te n t  a rgum en ts have been r a i s e d  c o n c e rn in g  th e  a p p l i c a b i l i t y  o f  th o s e  c a s e s ,  i t  
sh o u ld  be p o in te d  o u t t h a t  even th e  P o r t a l  to  P o r t a l  A ct d id  n o t a t te m p t to  e x t in g u i s h  1 l a b i l i t y  fo r  th e  payment o f  o v e r tim e  where th e r e  was an e x p re s s  p ro v is io n  o f  a w r i t t e n  
o r  n o n w ri t te n  c o n t r a c t  in  e f f e c t .
I t  i s  f o r tu n a t e  t h a t  th e  U n ited  S t a t e s  Supreme C ou rt has 
v e ry  r e c e n t l y  s e t  f o r t h  r u l e s  to  be a p p lie d  in  an im pa irm en t o f  c o n t r a c t s  a n a l y s i s .  In  En e rgy  R e se rv e s  G roup, In c .  v .
The K an sa s Power and L ig h t  C o . , ___  U .S . ___ , 74 L . E d . 2d569, 103 S .C t  697 (1983 ), th e  U .S . Supreme C o u rt s t a t e d :

"The th r e s h o ld  in q u i r y  i s  'w he th e r th e  s t a t e  law  h a s , in  f a c t ,  o p e ra te d  a s a s u b s t a n t i a l  im pa irm en t o f  a con­
t r a c t u a l  r e l a t i o n s h i p . ' A l l i e d  S t r u c t u r a l  S t e e l  C o . , 438 U .S . ,  a t  244, 57 L . E d . 2d 727, 90 S .C t .  2716. See U n ited  S t a t e s  T r u s t  C o . , 431 U .S . ,  a t  17, 52 1 E d .2d 92, 97 S .C t .  1505. The s e v e r i t y  o f  th e  im pa irm en t i s  
s a id  to  in c r e a s e  th e  l e v e l  o f  s c r u t in y  to  which th e  
l e g i s l a t i o n  w i l l  be s u b je c te d . A l l i e d  S t r u c t u r a l  S t e e l  C o ., 438 U .S . ,  a t  245, 57 L . E d . 2d 727, 98 S .C t .  2716.
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T o ta l  d e s t r u c t io n  o f  c o n t r a c tu a l  e x p e c ta t io n s  i s  n o t n e c e s s a ry  f o r  a f i n d in g  o f  s u b s t a n t i a l  im pa irm en t. 
U n ited  S t a t e s  T r u s t  C o . , 431 U .S . ,  a t  26 -  27,52 L . E d . 2d 92, 97 S .C t .  1505. On th e  o th e r  hand , s t a t e  
r e g u la t io n  t h a t  r e s t r i c t s  a p a r ty  to  g a in s  i t  re a so n a b ly  e xp ec ted  from  th e  c o n t r a c t  does n o t n e c e s ­
s a r i l y  c o n s t i t u t e  a s u b s t a n t i a l  im pa irm en t. I d . , a t  
31, 52 L . E d . 2d 92, 97 S .C t .  1505, c i t i n g  E l  Paso  v . 
Simmons, 379 U .S . 497, 515, 13 L . E d . 2d 446, 85 S .C t .
577 (1965 ).

* * *

,!I f  th e  s t a t e  r e g u la t io n  c o n s t i t u t e s  a s u b s t a n t i a l  
im p a irm en t, th e  S t a t e ,  in  j u s t i f i c a t i o n ,  m ust have a 
s i g n i f i c a n t  and l e g i t im a te  p u b l ic  p u rpo se  b eh ind  th e  r e g u l a t i o n ,  U n ited  S t a t e s  T r u s t  C o . , 431 U .S . ,  a t  22,
52 L . E d . 2d 92, 97 S .C t .  1505, such a s th e  rem edy ing  o f  
a b road  and g e n e ra l s o c ia l  o r  economic p rob lem . A l l i e d  
S t r u c t u r a l  S t e e l  C o . , 438 U .S . ,  a t  247, 249, 57 L . E d . 2d 727, 98 S .C t .  2716. F u r th e rm o re , s in c e  B l a i s d e l l , th e  
C o u rt h a s in d ic a te d  t h a t  th e  p u b l ic  p u rpo se  need n o t be a d d re s se d  to  an emergency o r  tem po ra ry  s i t u a t i o n .
Un i te d  S t a t e s  T r u s t  C o . , 432 U .S . ,  a t  22, n . 19,52 L . E d . 2d 92, 97 S .C t .  1505; V e ix  v . S i x th  Ward B ld q .
& Loan A s sn , 310 U .S .., a t  39 -  40, 84 L . E d . 1061,
60 S .C t .  792.

«• * *

"The re q u irem e n t o f  a l e g i t im a te  p u b l ic  p u rp o se  g u a ra n ­t e e s  t h a t  th e  S t a t e  i s  e x e r c i s in g  i t s  p o l ic e  pow er, 
r a t h e r  th an  p ro v id in g  a b e n e f i t  to  s p e c ia l  i n t e r e s t s . "  [F o o tn o te  o m i t te d . ]

A lth o u gh  i t  t y p i c a l l y  w i l l  be a f a c tu a l  d e te rm in a t io n  fo r  a 
c o u r t  to  d e c id e  i f  a s u b s t a n t i a l  im pa irm en t i s  cau sed  by t h i s  l e g i s l a t i o n ,  th e  te s t im o n y  o f f e r e d  to  d a te  by b o th  th e  
p ro p o n en ts  and opponen ts o f  t h i s  l e g i s l a t i o n  seems t o  be in  
ag reem en t t h a t  th e  r i g h t s  a t  s ta k e  in  HB 223 a re  
s u b s t a n t i a l .  Under th e  a n a ly s i s  o f  th e  Supreme C o u r t above, th e  s e v e r i t y  o f  im pa irm en t in v o lv e d  in  t h i s  c a se  w i l l  sub ­j e c t  th e  l e g i s l a t i o n  to  a h ig h  o f  l e v e l  o f  s c r u t i n y .  In  o rd e r  to  w ith s ta n d  t h a t  s c r u t in y  a " s i g n i f i c a n t  and l e g i ­
t im a te  p u b l ic  p u rp o se " m ust be' i d e n t i f i e d .  I  am unab le  to  i d e n t i f y  such a p u rp o se .
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HB 223, a s  w e l l  a s  th e  com m ittee s u b s t i t u t e ,  may po se  equ a l p r o te c t io n  p rob lem s s in c e  th e r e  a l r e a d y  has been en fo rc em en t 
o f  th e  r e g u la to r y  p r o v i s io n s  on c e r t a in  em p lo y e rs . See 
D re s s e r  I n d u s t r i e s  In c . v .  A la sk a  D epartm en t o f  L a b o r ,
633 P . 2d 998 (A la sk a  1 9 8 ]). R e la te d  to  t h a t  p o in t  i s  th e  
f a c t  t h a t  HB 223 a s  o r i g i n a l l y  worded would have p la c e d  in  
th e  s t a t u t e s  th o s e  p r o h ib i t i o n s  which th e  r e g u la t io n s  o r i g i n a l l y  in t ro d u c e d . The l e g i s l a t i o n  would th e n  be m e re ly  
e x c u s in g  u n la w fu l conduc t f o r  a p e r io d  o f  tim e  s t a r t i n g  from  
December 9, 1978, to  th e  e f f e c t i v e  d a te  o f  th e  A c t .  I t  i s  more d i f f i c u l t  to  show a l e g i t im a te  p u b l ic  p u rp o se  i f  th e  
p r o h ib i t i o n ,  which some have a rgued  i s  n o t in  th e  p u b l ic  
i n t e r e s t ,  rem a in s  in  th e  b i l l .  The l e g i s l a t i o n  th e n  ap p ea rs  
to  be an a t te m p t to  excu se  u n law fu l conduc t w ith o u t 
a d d re s s in g  th e  c irc u m s ta n c e s  under which t h a t  conduc t had 
a r i s e n .  CSHB 223 ( J u d i c i a r y )  has n o t in c lu d e d  th e  p lacem en t o f  th e  r e g u la to r y  p r o h ib i t i o n s  in  th e  perm anen t law . S e c . 3 o f  th e  b i l l  a t te m p ts  to  e x t in g u i s h  any p e n a l ty ,  f o r f e i t u r e ,  o r  l i a b i l i t y  in c u r re d  unde r th e  r e g u la t io n s  w ith o u t 
a t te m p tin g  to  annu l th o s e  r e g u l a t i o n s .  A lth ou gh  th e r e  i s  low er c o u r t  a u th o r i t y  in  t h i s  s t a t e  t h a t  may be re a d  to  a llow  th e  r e t r o a c t i v e  annu lm ent o f  r e g u l a t i o n s ,  t h a t  i s s u e  was n o t b e fo re  th e  c o u r t  in  S t a t e  v . A . L . I . V . E .  V o lu n ta r y , 
606 P . 2d 769 (A la sk a  1980), when th e  A la sk a  Supreme C o u r t 
c o n s id e re d  th e  a p p ro p r ia te  m ethodo logy to  be u sed  in  
a n n u l l in g  r e g u l a t i o n s .  In  any e v e n t ,  b o th  HB 223 and CSHB 223 ( J u d i c i a r y ) ,  p r e s e n t  a d i f f i c u l t  c h a lle n g e  to  th o se  
who would fa s h io n  ci l e g i t im a te  p u b l ic  p u rp o se , s in c e  th e  u n d e r ly in g  p r o h ib i t i o n  which c re a te d  th e  l i a b i l i t y  o f  th o se  
em p loye rs i s  n o t c h a lle n g e d  by e i t h e r  b i l l .
S e c tio n ' 19 o f  A r t i c l e  I I  o f  th e  A la sk a  C o n s t i tu t io n  s t a t e s :

The l e g i s l a t u r e  s h a l l  p a s s  no lo c a l  o r  s p e c ia l  a c t  i f  ag e n e ra l a c t  can be made a p p l ic a b le .
T h is  window o f  n o n l i a b i l i t y  c re a te d  by bo th  v e r s io n s  o f  
HB 223, w ith o u t any a t te m p t to  o th e rw is e  change th e  p ro ­
h ib i t i o n  on which t h a t  l i a b i l i t y  wa: b a sed , a l s o  s u b je c t s  th e  b i l l s  to  p o s s ib le  c r i t i c i s m  a s  s p e c ia l  l e g i s l a t i o n .
The re  a re  no wage c a se s  d i r e c t l y  on p o in t  c o n c e rn in g  th e  r e t r o a c t i v e  e l im in a t io n  o f  e m p lo y e rs1 l i a b i l i t y  f o r  w ages. The g e n e ra l  r u l e s  s e t  o u t by th e  U .S . Supreme C o u r t seem to  g iv e  t h i s  l e g i s l a t i o n  a v e ry  s l im  chance o f  w i th s ta n d in g  a c o n s t i t u t i o n a l  c h a l le n g e  in  a j u d i c i a l  fo rum .
TAS:1 jb  
2C/007
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P O U C H  K  -  S T A T E  C A P I T O L  
J U N E A U ,  A L A S K A  9 9 3 1 1  
P H O N E :  1907) 465-3600

A p r i l  7, 1983

The H ono rab le  C h a r l ie  B u s s e l l  
R e p r e s e n ta t i v e
Chairman,. Com m ittee on J u d i c i a r y  
A la s k a  S t a t e  L e g i s l a t u r e  
Pouch V
Ju n e a u , A la s k a  99811

Re: M a te r i a l s  r e l a t i n g  to
s u b je c t  o f  House B i l l  223

Dear R e p r e s e n ta t iv e  B u s s e l l :
T h is  re sp o n d s  to  yo u r two l e t t e r s  o f  M arch 30, 1983

r e q u e s t in g  in fo rm a t io n  from  th e  D epartm en t o f  Law c o n c e rn in g  c e r ­
t a i n  r e g u l a t i o n s  o f  th e  D epa rtm en t o f  L a b o r (8 AAC 15 .100 ) 
r e g a r d in g  f le x ib le -w o rk -w e e tc  employment.

S in c e  I  was th e  a t to r n e y  in  th e  D epa rtm en t o f  Law who 
w orked w ith  th e  D epartm en t o f  L ab o r in  a d o p tin g  th o s e  r e g u l a t i o n s  back in  1978, I  th o u g h t i t  a p p ro p r ia te  t h a t  I  re sp o n d  to  you r 
i n q u i r y  d i r e c t l y .  P u r s u a n t to  yo u r r e q u e s t  o f  t h i s  m o rn in g , I  
w i l l  make m y s e l f  a v a i l a b le  to  th e  Com m ittee to  a d d re s s  th e  i s s u e s  
r a i s e d  in  HB 223. I  w i l l  a l s o  be a s k in g  A s s i s t a n t  A t to rn e y  
G en e ra l Gary Amendola, who now w orks w ith  th e  D epartm en t o f L a b o r ,  to  a t te n d  y o u r C om m itte e 's  h e a r in g s  on th e  b i l l .

In  re sp o n se  to  y o u r q u e s t io n s :
1. The D epartm en t o f  Law has n o t i s s u e d  any o p in io n s  

r e g a r d in g  th e  c o n s t i t u t i o n a l i t y  o f  th e  c u r r e n t  r e g u l a t i o n s  
r e g a rd in g  f le x ib le -w o rk -w e e k  employment (8 AAC 1 5 .1 0 0 ). However, 
th e  A la s k a  Supreme C ou rt d id  a d d re s s  th e  v a l i d i t y  o f  th o se  r e g u ­
l a t i o n s  in  1981 in  i t s  d e c is io n  o f  D re s s e r  I n d u s t r i e s ,  In c .  v . 
A la s k a  D epartm en t o f  Lab o r 633 P 2d 991T A c o p / o f  t h a t  d e c is io n  
i s  a t ta c h e d  f o r  you r in fo rm a t io n .  A ls o ,  back in  e a r l y  1978 I  d id  
p re p a re  a fo rm a l o p in io n  to  th e  je p a r tm e n t o f  L ab o r a d v i s in g  them 
on t h e i r  a u th o r i t y  to  adop t r e g u l a t i o n s  d e a l in g  w ith  f l e x i b l e -  w ork-w eek em ploym ent. A copy o r  t h a t  F e b ru a ry  10, 1978 o p in io n  
i s  a l s o  a t ta c h e d .  As you w i l l  n o te ,  th e  A la s k a  Supreme C ou rt a g re e d  w ith  my a n a l y s i s .
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2. In  re sp o n se  to  y o u r r e q u e s t  f o r  d o cum en ta tio n  o f  
th e  p ro c e s s  w h ich  le d  to  th e  a d o p tio n  o f  th e  D epa rtm en t o f  
L a b o r ' s  r e g u l a t i o n s  on t h i s  s u b j e c t ,  I  am a t t a c h in g  c o p ie s  o f  th e  r e l e v a n t  m a t e r i a l s  c o n ta in e d  in  th e  L t .  G o v e rn o r 's  f i l e s .  The se  
in c lu d e  A f f i d a v i t s  o f  P u b l ic a t io n  from  th e  S o u th e a s t  A la s k a  
Em p ire , th e  F a i rb a n k s  D a i ly  News M in e r , and th e  A ncho rage D a ily  
News, an A f f i d a v i t  o f  O ra l H e a rin g  i n d i c a t i n g  t h a t  a h e a r in g  on 
th e s e  p ro p o sed  r e g u l a t i o n s  was h e ld  in  A ncho rage  on Sep tem ber 15, 
1978, an A f f i d a v i t  o f  N o tic e  o f  A d o p tio n  o f  R e g u la t io n  in d i c a t i n g  
t h a t  th e  re q u ir e m e n ts  o f  AS 44 .62 .190 r e g a r d in g  p r o v i s io n  o f  
n o t i c e  o f  p ro p o sed  a d o p tio n  o f  r e g u l a t i o n s  was com p lied  w i th  by th e  D epa rtm en t o f  L a b o r ,  and th e  memorandum by th e  D epartm en t o f  
L aw 's  r e g u l a t i o n s  a t t o r n e y ,  A r th u r  P e te r s o n ,  a p p ro v in g  th e s e  r e g ­
u l a t i o n s  f o r  f i l i n g  w i th  th e  L ie u te n a n t  G o ve rn o r. The o r i g i n a l  
o f  a l l  th e s e  docum ents i s  on f i l e  w i th  th e  L ie u te n a n t  G overno r and can be re v iew ed  in  h i s  o f f i c e s .

I  hope t h i s  in fo rm a t io n  w i l l  be o f  a s s i s t a n c e  to  you 
and th e  Com m ittee in  y o u r d e l i b e r a t i o n s  on HB 223.

S i n c e r e l y ,
NORMAN C. GORSUCH 
ATTORNEY 'GENERAL ,

. / ! ? ; ( ‘ v' ~ ’* •: "  1 J \ 1 •  ̂ i 'By: ! J ^ - ' \  ------
R o n a ld  W. L o re n se n  • 
D epu ty A t to r n e y  G en e ra l

RWL: v rb  
c c : Gary Amendola

A s s i s t a n t  A t to r n e y  G ene ra l
J im  R ob iso n  
Com m issione r 
D epa rtm en t o f  L a b o r
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F e b ru a ry  1 0 ; 1973

Edmund N. O rbeck 
C om m iss ione r 
D epa rtm en t o f  L a b o r  
P .O . Box 1146 
Ju n e a u , A la s k a  99802

P.e: Use o f  F le x -T im e  Con­
t r a c t s  u n d e r S t a t e  
Wage and Hour A c t ;  
A .G . F i l e  J-6 6 -2 6 3 -7 8

Dear C om m iss ione r O rbeck :

You have a sk e d  ou r o p in io n  a s to  w h e th e r  c e r t a i n  
m ethods f o r  c om p en sa tin g  em p lo yee s , r e f e r r e d  to  g e n e r a l l y  
a s  " f l e x - t im e 1’ , " f l e x i t i m e " ,  o r  " f l u c t u a t i n g  w o rkw eek " p la n s ,  
may be u se d  by em p lo y e rs  in  A la s k a  c o n s i s t e n t  w i th  th e  p a y ­
m ent f o r  o v e r t im e  p r o v i s io n  o f  th e  s t a t e ’ s  Wage and Hour 
A c t ,  AS 2 3 .10 .060 . We u n d e rs ta n d  th e s e  p la n s  a r e  u se d  
f r e q u e n t l y  b y  em p lo y e rs  to  p ro v id e  a s te a d y  incom e l e v e l  
to  em p loyees whose h o u rs  o f  w o rk  v a r y  c o n s id e r a b ly  from  
week to  week. Y ou r q u e s t io n  a r i s e s  b e c au se  th e s e  
" f l u c t u a t i n g  w orkw eek" pay p la n s  a re  ' p e c i f i c a l l y  r e c o g ­
n iz e d  a s  v a l i d  u i . J e r  th e  F a i r  L a b o r S ta n d a rd s  A c t  o f

* •*

1938, a s amended ( F L S A ) , 29 U .S .C . § 201 e t  s e q . , th e  
f e d e r a l  c o u n te r p a r t  to  t e s t a t e ' s  o v e r t im e  p r o v i s i o n s .  
However, th e s e  k in d s  o f  p la n s  a re  n o t a d d re s s e d  u n d e r



r e l e v a n t  s t a t e  law s o r  r e g u l a t i o n s  d e a l in g  w i th  o v e r t im e .
A t  l e a s t  one em p lo y e r i n  th e  s t a t e  i s  p r e s e n t l y  u s in g  
f l e x - t im e  p la n s  t o  com pen sa te  c e r t a i n  o f  i t s  e m p lo y e e s , 
and  th e  Wage and Hour D iv i s io n  o f  y o u r d e p a r tm e n t h a s  
ta k e n  th e  p o s i t i o n  t h a t ' t h e  e m p lo y e r 's  u se  o f  th o s e  p l a n s  
i s  i n c o n s i s t e n t  w i th  th e  s t a t e ' s  Wage and Hour A c t ,
M ’ 2 3 ,1 0 .0 5 0 .-  2.3.. 101150.

The f a c t  t h a t  f l e x - t im e  i s  p e rm is s a b le  u n d e r  th e  
FLSA  does n o t ,  i n  and o f  i t s e l f ,  r e q u i r e  t h a t  th e  S t a t e  o f  
A la s k a  a l s o  p e rm i t  i t s  u se  by em p lo ye rs  w i th in  th e  s t a t e .
The FLSA p r e s c r i b e s  o n ly  minimum re q u ire m e n ts  w i th  w h ic h  
a l !  co ve red  em p lo y e rs  in  th e  U n ite d  S t a t e s  m u st com p ly , 
h o w e v e r , - i t  does n o t . p r o h i b i t  th e  s t a t e s  fro m  a d o p t in g  
w age and h o u r r e q u i r e m e n ts  more s t r i n g e n t  th a n  th o s e  
e s t a b l i s h e d  in  th e  FLSA . S e e , sec., 1 8 (a ) ,  FLSA ; 29 
U,. S . C*. § .2 1 8 (a ) ; a l s o  29 C . F . R . 778 .5 . The q u e s t i o n ,  
th e n ,  i s  w h e th e r th e  s t a t e  h a s in  f a c t  ad o p ted  a  more 
s t r i n g e n t  ap p ro ach  to  th e  paym ent o f  o v e r t im e  th a n  
• th a t ta k e n  u nd e r th e  FLSA . I t ,  i s  o u r c o n c lu s io n  t h t  
th e  s t a t e ,  h a s  n o t  done s o . We b e l i e v e ,  how eve r, t h a t  
y o u r  d ep a rtm en t may p r o h i b i t  th e  u se  o f  f l e x - t im e  p la n s  
i n  A7 ' .ica th ro u g h  p ro p e r  a d o p tio n  o f  a p p ro p r ia te  r e g u l a ­
t i o n s .

E d m u n d  N. O r b e c k  F e b r u a r y  10, 1 9 7 8
C o m m i s s i o n e r  . . • . . P a g e  2
D e p a r t m e n t  of j_,abor



E d m u n d  N. O r b e c k
C o m m i s s i o n e r
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F e b r u a r y  10, 1978
P a g e  3

:**. s'.:?:::.. ■ P s y t ie n t o f. o v e r t im e  p r o v i s io n s  o f  th e
s t a t e  and., f e d e r a l  .law. a r e  .q u i te , s i m i l a r . . . / L . . . S e c .  7 (a )  ( 1 )  
o f  th e  FLSA , 29 U.S,C-r..§_.207( a ) .(1) p r o v id e s , i n . . p e r t i n e n t  
p a r t r *as f o l l o w s  ...................    . _

  U-V [N ]o em p lo ye r s i i a l l  employ any o f  h is 'e m p lo y e e s  
. . . f o r  a workweek lo n g e r  th an  f o r t y ’ h o u r s  u n ­
l e s s  s a id  em ployee r e c e iv e s  com pen sa tio n  f o r  h i s  
em ploym ent in  e x c e s s  o f  th e  h o u rs  above s p e c i f i e d  
a t  a r a t e  n o t l e s s  th a n  one and o n e -h a l f  t im e s  
th e  r e g u l a r  r a t e  a t  w h ich  he i s  em ployed.

• (em p h a s is  added )

AS 23 .10 .060  p ro v id e s  in  p e r t i n e n t  p a r t :

Nu em p loye r . . . may employ an employee . . . 
v •_ _ ___ f o r .  a workweek lo n g e r  th a n  40 h o u rs  . . . e x -  

. ' _ c ? P t  t h a t  i f  tn e  em p lo ye r f i n d s  i t  n e c e s s a r y  
to  employ an em ployee in  e x c e s s  o f  40 h o u rs  a 
week . . . c om pen sa tio n  f o r  th e  o v e r t im e  a t  

tr..'.: th e  r a t e  o f  one and o n e - h a l f  t im e s  th e  r e g u ­
l a r  r a t e  o f  pay s h a l l  be p a id . (em ph a s is  
added )

/ I  The s t a t e  a c t  does r e q u i r e  t h a t  o v e r t im e  be p a id  f o r  h o u r s  
w orked in  e x c e s s  o f  e i g h t  in  one day in  a d d i t io n  to  th e  
r e q u ire m e n t o f  b o th  a c t s  t h a t  o v e r t im e  be p a id  f o r  w o rk  in  
e x c e s s  o f  40 h o u rs  in  a week, however t h a t  d i f f e r e n c e  i s  
n o t  a t  i s s u e  h e re .



E d m u n d  N. O r b e c k
■Commissioner- - • . ..
D e p a r t m e n t  of L a b o r

F e b r u a r y  10,
Page 4

U n d e r  b o t h  statute's t h e  e m p l o y e e ' s  " r e g u l a r  r a t e

o f  L a b o r  h a s  'stated t h a t  " f l e x - t i m e "  p a y  p l a n s  a r e  a n

a c c e p t a b l e  m e t h o d  o f  d e t e r m i n i n g  t h e  e m p l o y e e ' s  " r e g u l a r

m e t h o d  o f  c o m p e n s a t i n g  f o r  o v e r t i m e  as t h e  r e s u l t  o f  A S  .23.- 

1 0 . 1 4 5  w h i c h  p r o v i d e s :

F o r  t w o  r e a s o n s ,  w e  do n o t  r e a d  t h i s  p r o v i s i o n  as 

r e q u i r i n g  t h e  a d o p t i o n  o f  f l e x - t i m e  i n  A l a s k a ,  h o w e v e r .  

F i r s t ,  2 9  C . F . R .  § 7 7 8 . 1 1 4 ,  t h e  " f l u c t u a t i n g  w o r k w e e k "  p r o­

o f  m a n y  " i n t e r p r e t a t i o n s "  r e c o g n i z e d ,  b y  t h e  f e d e r a l  g o v e r n­

m e n t  i n  i m p l e m e n t i n g  t h e  F L S A .  T h e  f e d e r a l  r e g u l a t i o n s ,  

t h e m s e l v e s ,  e x p l i c i t l y  s t a t e  th a t  the v a r i o u s  p r o v i s i o n s  

o f  29 C . F . R .  § 77 8 ,  o f  w h i c h  " f l u c t u a t i n g  w o r k w e e k "  is a 

p a r t ,  a r e  " t h e  r f f i c i a l  i n t e r p r e t a t i o n  o f  t h e  D e p a r t m e n t  

o f  L a b o r  w i t h  r e s p e c t  to t h e  m e a n i n g  a n d  a p p l i c a t i o n  of

r a t e " .  2 9  C.F.R»-_i 77.3.114. It  h a s  b e e n  s u g g e s t e d  t h a t
JL <' ' * . . . • . ' .* ...... • '*

y o u r  department...iuust.Talso..recognize., f l e x - t i m e .  as. a valid.. .

. • • ■ » \ . : ,

Terms'1 u s e d  i n  §§ 5 0 - 1 5 0  o f  t h i s  c h a p t e r  s h a l l  

b e  d e f i n e d ,  w h e r e  a p p l i c a b l e ,  as t h e y  a r e  d e­

f i n e d  i n  t h e  f e d e r a l  F a i r  L a b o r  S t a n d a r d s  A c t

o f  1 9 3 8 ,  as a m e n d e d ,  or  t h e  r e g u l a t i o n s  

a d o p t e d  u n d e r  it.

v i s i o n ,  is n o t  a  " d e f i n i t i o n "  o f  a term. It  is m e r e l y  one



E d m u n d  N. O r b e c k
C o m m i s s i o n e r
D e p a r t m e n t  of L a b o r

F e b r u a r y  10, '1978
P a g e  5

t h e  m a x i m u m  h o u r s  a n d  'over t i m e  .'pay ̂ r e q u i r e m e n t s  o f  s e c t i o n  

7 - o f -  t h a -. [ .F LSA ]. - i t^ em p h a s is -a d d e d .).!  T h e  s t a t e  W a g e . - a n d  . 

H o u r  A c t  s p e c i f i c a l l y " - r e c o g n i z e s '  t h i s  d i s t i n c t i o n  b e t w e e n -  : 

‘' d e f i n i t i o n s 1'̂ a n d  " i n t e r p r e t a t i o n s " .  A S  2 3 . 1 0 . 0 9 5  

a u t h o r i z e s ," b u t - d o e s  h o t - r e q u i r e , - a d o p t i o n  o f  r e g u l a t i o n s  

and. " i n t e r p r e t a t i o n s " ' m a d e  u n d e r  t h e  f e d e r a l  act,, w h i l e  

AS..2 3 ,  10  £.145 ̂ c l e a r l y  r e q u i r e s . a d o p t i o n , o f u f e d e r a l .  darlz-.. 

f i n i t i o n s  , ?uw h e r e - a p p l i c a b l e "  . v -  • . *•  .......  .....

B u t  e v e n  i f  29 C.F-.R. ' 7 7 8 . 1 1 4  c o u l d  b e  d e s c r i b e d  

as a  " d e f i n i t i o n "  f o r  p u r p o s e s  o f  A S  2 3 . 1 0 . 1 4 5 ,  it w o u l d  

s t i l l  o n l y  b e  b i n d i n g  o n  t h e  s t a t e  if  it is " a p p l i c a b l e " .

W e  t a k e  t h e  s t a t u t e ' s  u s e  o f  " w h e r e  a p p l i c a b l e "  t o  m e a n  if 

i t  f i t s  a g i v e n  s i t u a t i o n ;  i f  i t  is fi t ,  s u i t a b l e ,  p e r t i n e n t ,  

a p p r o p r i a t e ,  o r  c a p a b l e  o f  b e i n g  a p p l i e d ;  i f  i t  is a p p l i ­

c a b l e  to t h e  h a b i t s  a n d  c o n d i t i o n s  o f  s o c i e t y .  M c Q u e e n e y  v . 

C a t h o l i c  B i s h o p  o f  C h i c a g o, 1 5 9  N . E . 2 d  43, 47 ( A p p . C t .  111. 

1 9 5 9 ) ;  W h i t n e y  v. A m e r i c a n  F i d e l i t y  C o m p a n y , 2 1 5  N . E . 2 d  767, 

7 6 8  (Mass. 1 9 6 6 ) ;  F u c h s  v. G o e , ..163 P . 2 d  733, 7 9 2  ( W y o m i n g  

1 9 4 5 ) .  T h e r e f o r e ,  t h e  d e p a r t m e n t  c o u l d  d e t e r m i n e  u p o n  

e x a m i n a t i o n  t h a t  a g i v e n  d e f i n i t i o n  c o n t a i n e d  i n  t h e  F L S A  

o r  t h e  r e g u l a t i o n s  a d o p t e d  u n d e r  it d o e s  n o t  a d e q u a t e l y  or  

a p p r o p r i a t e l y  a d d r e s s  w o r k i n g  c o n d i t i o n s  o r  t h e  w o r k  s i t u a ­

t i o n  i n  A l a s k a .  O n c e  t h e  d e p a r t m e n t  h a s  m a d e  t h a t  d e t e r ­

m i n a t i o n ,  i t  m a y  p r o p e r l y  a d o p t  a d i f f e r e n t  d e f i n i t i o n ,  

a p p r o p r i a t e  to A l a s k a .  I n  d o i n g  so, h o w e v e r ,  i t  m u s t



E d m u n d  N. O r b e c k  
vComrruLs s i o n e r

F e b r u a r y  10,
P a g e  6

D e p a r t m e n t  o f  L a b o r

adopt...that d e f i n i t i o n  a s  a . r e g u l a t i o n  u n d e r  t h e  p r o c e d u r e s

-— •.— ----r T h e .  p r e c e d i n g ,  d i s c u s s i o n  it some..of. the..

L o o k s  t o - t h e . f e d e r a l - p r o v i s i o n s  f o r  s u b s t a n c e .  I n  au.'pting 

t h i s  l e g i s l a t i v e  s c h e m e ,  w e  t h i n k  t h e  L e g i s l a t u r e  e v i d e n c e d  

a c l e a r  i n t e n t i o n  t o  f o l l o w  t h e  f e d e r a l  a p p r o a c h  to w a g e s  

a n d  h o u r s  c l p s e l y ,  e x c e p t  i n  t h o s e  s i t u a t i o n s  w h e r e  t h e  

D e p a r t m e n t  o f  L a b o r  d e t e r m i n e s  t h a t  the f e d e r a l  p r o v i s i o n s  

•are i n a d e q u a t e  o r  i n a p p r o p r i a t e  w h e n  a p p l i e d  to w o r k i n g  

i n  A l a s k a .  . C o n s e q u e n t l y ,  i f  t h e  s t a t e  d e t e r m i n e s  t h a t  

c e r t a i n _ a s p e c t s  o f .i t s  W a g e  a n d  H o u r s  A c t  s h o u l d  b e  a p p l i e d  

i n  a  m a n n e r  more, s t r i n g e n t  t h a n  r e q u i r e d  u n d e r  t h e  F L S A  

a n d  the r e g u l a t i o n s ^ a d o p t e d  u n d e r  it, t h e  a r e a s  o f  d i f ­

f e r e n c e  b e t w e e n  t h e  f e d e r a l  a n d  s t a t e  l a w s  s h o u l d  e i t h e r  

b e  s e t  o u t  c l e a r l y  i n  t h e  A c t  o r  i n  t h e  d e p a r t m e n t ' s  

r e g u l a t i o n s  a d o p t e d  u n d e r  t h e  A c t . _

t i o n s  i n d i c a t e s  t h a t  f l e x - t i m e  is n o t  a n  acceptab'.e m e t h o d  

o f  c o m p e n s a t i n g  f o r  o v e r t i m e  w o r k  u n d e r  t h e  A l a s k a  a c t .  A t  

t h e  s a m a  t i m e ,  t h e  f e d e r a l  r e g u l a t i o n s  c l e a r l y  p e r m i t  f l e x -

N o t h i n g  i n  t h e  s t a t e ' s  c u r r e n t  s t a t u t e s  c r  r e g u l a -



t i m e  u n d e r  the .FLSA,-. a f t e r  w h i c h ,  t h e  s t a t e  a c t .  is  c l o s e l y  

p a t t e r n e d .  j U n d e r  t h o s e  c i r c u m s t a n c e s ,  -the d e p a r t m e n t ,  

m a y  n o t - s i m p l y - m a k e  i n d e p e n d e n t  a d  h o c  d e t e r m i n a t i o n s  o f  

a c c e p t a b l e  m e t h o d s  o f  o v e r t i m e  c o m p e n s a t i o n .  U n l e s s  t h e  

s t a t e  a c t  i s  c l e a r . o n . . i t s  f a c e ,  t h e .d e p a r t m e n t ,  m u s t  e i t h e r  

e s t a b l i s h  .its o w n  s t a n d a r d s - ( r e g u l a t i o n s )  o r  follow:'!?/. 

t h o s e  : e s t a b l i s h e d _ u n d e r  t h e  F L S A . - . .. . . •• .•

JLi • • " t .  l .  * .  v' » .  ,  .  v .  • • • -  • • • • * •  *  ■  • -

z : . ’ - i T h e r e  a r e  a t  l e a s t  t w o  i n d e p e n d e n t  r e a s o n s  for.,

t h e  d e p a r t m e n t  a d o p t i n g  its o w n  w a g e  a n d  h o u r  s t a n d a r d s .  

F i r s t ,  p r o p e r l y  a d o p t e d  a n d  e n f o r c e a b l e  r e g u l a t i o n s  i m ­

p l e m e n t i n g  t h e  s t a t e  W a g e  a n d  H o u r  A c t  w i l l  a s s u r e  t h a t  

e m p l o y e r s - h a v e  a d e q u a t e  n o t i c e  c-f t h e •r e q u i r e m e n t s  w i t h  

w h i c h . t h e y  m u s t  c o m p l y  in A l a s k a .  .In t h e  a b s e n c e  o f  

s t a t e  s t a n d a r d s ,  A l a s k a  e m p l o y e r s  h a v e  o n l y  t h e  f e d e r a l - 

l a w  a n d  r e g u l a t i o n s  f o r  d e t e r m i n i n g  h o w  to c o m p l y  w i t h  

a p p l i c a b l e  w a g e  a n d  h o u r  l a w s .  S e c o n d ,  e s t a b l i s h e d  s t a n ­

d a r d s  a l s o  i n s u r e  t h a t  t h e  d e p a r t m e n t ' s  w a g e  a n d  h o u r  

e n f o r c e m e n t  a c t i v i t i e s  w i l l  b e  c o n s i s t e n t  t h r o u g h o u t  t h e  

s t a t e   •;..•* . .... c.v.: .' ' :: . '

S i n c e  t h e  o n l y  s t a n d a r d s  f o r  o v e r t i m e  e n t i t l e m e n t  

c u r r e n t l y  i n  e x i s t e n c e  a r e  t h o s e  a d o p t e d  u n d e r  t h e  f e d e r a l  

F L S A ,  w e  m u s t  c o n c l u d e  t h a t  t h e  d e p a r t m e n t  m a y  n o t  p r e s e n t l y

E d m u n d  N. O r b e c k
C o m m i s s i o n e r
D e p a r t m e n t  of L a b o r

F e b r u a r y  10,
P a g e  7

1978



- C o m m i s s i o n e r  P a g e  8
- D e p a r t m e n t  o f  L a b o r

- E d m u n d  N. O r b e c k  F e b r u a r y  10, 1973

- r e f u s e ' ' t o ' r e c o g n i z e  f l e x - t i m e  ?p l a n s  e s t a b l i s h e d  u n d e r '29 

rC\ F ,'RT -778 .-L lt f .  -"Fh'e s'tat’e  a c t  d o e s  n o t ,  on i t s  f a c e ,

'prohibit: f l e x - t i m e - p l a n ' s 7 ' ;-As -indicated' a b o v e  , "the- s t a t e  

'and f e d e r a l  o v e r t i m e  p'rovisions a r e  q u i t e  s i m i l a r * , ' a n d  

' t h e - f e d e r a l  p r o v i s i o n - h a s - b e e n  i n t e r p r e t e d  to p e r m i t -f l e x ­

itime . - - - W e ' h a v e "  n o  doubt','— therefore',“t h a t  t h e  s t a t e ' p r o v i s i o n  

*Jcan also--be-to' - i n t e r p r e t e d .  - -We a r e  a l s o  o f  t h e  o p i n i o n  

t h a t  t h e  d e p a r t m e n t  c o u l d ,  t h r o u g h  a d o p t i o n  o f  a n  a p ­

p r o p r i a t e  regulation',' i n t e r p r e t  t h e  s t a t e  a c t  as n o t  p e r ­

m i t t i n g  - f l e x - t i m e  plans.' H o w e v e r ,  u n t i l  t h e  d e p a r t m e n t  

:a d o p t s  r e g u l a t i o n s '  which' e i t h e r ‘s p e c i f y  e x c l u s i v e  ' s t a n d a r d s  

f o r  t h e  d e t e r m i n a t i o n  o f  o v e r t i m e  e n t i t l e m e n t  o r  r e j e c t  s p e c i f i c  

p o r t i o n s ‘ o f  the' 'federal " s t a n d a r d s  , e m p l o y e r s  i n  A l a s k a  

'are e n t i t l e d  t o  r e l y  o n  t h e i r  c o m p l i a n c e  w i t h  t h e  f e d e r a l  

s t a n d a r d s  as a l s o - c o n s t i t u t i n g  c o m p l i a n c e  w i t h  t h e  s t a t e ' s  

W a g e  a n d  H o u r  A c t .  —     . "

S i n c e r e l y  y o u r s ,

A V R U M  M. G R O S S  / ~ \

. f & L
to n a I d  W. L o r e n s e n  

A s s i s t a n t  A t t o r n e y  G e n e r a l

L
R W L  • j f
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0 "  Abrfa D*p«t.« 

. Jnenl of Libor, ander tb« authority r a M  by A 3  -

Uooi lo Title « of the Allah* AdnlolioittT. Code", 
lo implement AS Z3.10.ltf. a  fcplVnn; • • ^  e - . j 

(111 AAC 13 U « .tended by repeallnr aectkxa 010 Ibraoyb 070 tn tbtlr entirety m l idoptirw lad 
’ replacm* with oew kttOom U  W W -  - J A  : I

i *  * ,uPu4*la  minim ora w^o/m adm an boun ind compuUlioo of omttm* applknbir to- traplojmtol la Al uk a . . - : V Ly> v .1
i Article 1 provide* certilo tnm pckn  (m s  tb».

pajmenl of minimum n | *  or overtime. 1 .T-*
. • ' AftTICLE L  . ih S i j j

Article 3 itipuUlM than dedoctkxs (m s  m 3 
employe*'. wap* that are permlatble n d  i deduction. that are prohibited. .

• ' ARTICLE ; v 'V S f J V ^ S
:•  Attidt Aeaubiiahe* the procadm* kx-*ad*n-i>
. ment o< dalmi and/or the oondset of lo ra t lp d ra  .i
j betruip and conference*. 1 - r ^ ^ v . - v r  I • • v<l

• ARTICLES,
I Article a define* miacvilaoeewa (enoa aa vead ha 
| tbla chap ter and, AS < ••<«

■ Nolle* la alio pvm that toy Utaratad pwty 1 may proem oral br wnUaB lutwncnu v  m  ), menu tekvanl a> tbeactloopropoaedatabeaalM-*I to be held at the- DIYHION O r  •AVIATION’’
. b in .D m a  c o n t er en c e  R o o fc m T A ™TlOtV AVL UE. (etrt lo U k* Hoed) Aochorar*. 

A luki m a t at I :30 am. O'clock on September IS, i 1071. .'*••'•>•.'' • •;r«iU\t*'>p.Ae*-.<
•Coptea o( lb* refuUUona may be obPmed b y j 
vdtini to:. Wap end- Hour-DMdoa,-Alaak* t" 

iDjrpannxnl of Labor.'P.O.: Dot OCLJunew./
% The Department of Labor vpoo bta own nxitku f 
tr at the Inrtance of any laterated ptnoa, may i 
alter September JO, 107* adopt tb* promaata anb-i 
aUnllaUy aa dootbad above without farther, 
notlra or may dedd* to U U  no acUco oaa than. -
*>•*• Mtm l •••• ‘A • - '" I

: V.*** V1 * v \ :  * - DeputyCommlelow?I
1 ••**>  •‘• ‘T ... Dcp4rtmcni ol Labor, Au*. 30. J I. Sept.



AFFIDAVIT OF PUBLICATION

STATE OF ALASKA > ss-
' FOURTH DISTRICT

L*o»i liiioTWif vV/b ‘
C'.jTNaTiceop-PROPOSc'J -

CHANGES IN THE J  I i/iS-*- REGULATIONS OF THE ' I»■.1-iDEPAR.TMENT OF LABOR- — r  ■LCTNotlc»-l» hereby given that.the- 
•'_Alaska Department : o f .  Labor./.under tne authority vested by AS " 23.tO.tMS, proposes to repeal and 

adopt regulations In Title 0 ot the ..A laska Administrative- Code to I 
Jm p le m e n t - . A S ;< 23 il.0 .050 -A 5 I ~23.10.150, as follows;..-L-',',. <
-'.Cli' •  AAC IS- Is-Tkmended'by i ^.repealing sections 010 through 070 j .•.In their entirety and adopting and ’ rep laclna'w tth *h .i. - — --------

UNITED STATES OF AMERICA
1 1C.

r . . “.w ag es , .m ax im um -, hours . and 7 computation- o f |.ot overtim e ap- ^ pllcable to employment In A laika.' a r t i c l e . * : , •• ̂  -'Artlcle-2'provldes-certaln emp-- j*. _ * ,t lo n s  from  " t h e  > p aym en f“ _b t_L . ~ r  : m in im um W agesoroverllm e.:; • * 
IW 5LW iilS .J iA RT ICLE  3liLi-V*1. „ .  '■ v.-"»Artlcle' 3 *  s t ip u la te s ': those . »deductions-Irom  . rn  -employee's 
wages-tthat.- a re  -perm lisable. ant* .-.those-' d ed u c tio n s  th a t > ; e  .

' p r o h ib ite d .' .____
•'f ...J / .'A r t ic le  ,A<'?estt>bllshei’ the• p rocedu re !' fo r  '..-mlgnment'. ol 

.c la im s  and /o r. the conduct, o r  In '' T ve s flg a t lv e ' hearings" and '^con "■ lerences. It L5fs£v/T&U!>';tzn r fS ^ S^A RT JC LB
 J ^ A r f lc le  3; defines rralicellaneou*•..te rm s**  used IrLlhf&.chapter and ' 
i>5 73M,,;

. 'T’-  Notlcai IS a lso given‘ thaL.aiiy . v ln le re s ted  party may presant o ra l '• - ii-o r^p .w rltt irt ' ls t fc lem ey i' .v - .'o r - .'arguments relevnnttloithe action ’ "p roposed  a ta  hearing to be held at •" fith a ':"  D IVISION .'. OF 17AVIATION •..,D U I L D I  N G “ .'CON P E R E N C E 1'.
: r.R  o  O M .- - ia .t V V —V v  I A T  i o  N 

'7 A V E N U e .T T p e i« t ;t g : i :a k o - JH o o d )(/ Anehoragef'.A Iaska .99502 >at it  :30: [■■p.m.o'clock on September IS," 1978.■ fiu Copies o f the regulations may be . obtained by.writing to:-Wage.and 
'Hour Division, Alaska Department 
'.or Labor, P .O . Box 430;.- Juneau ,' A laska 99811.

• The Department ot Labor upon . Its own motion o r at the Instance ot '.any Interested person ,,m ay a lte rSeptember 30, 1978 - adopt the'p r o p o s a l s '  s u b s t a n t ia l ly .  a s .  
described above without' fu rlher 'notice o r may. decldetto. take*no 
action bn them, . / ' . ( i - ’v i li ■‘ •'.jJ'T.y ' Date 8/21/78 r  j ' .V p  ■n7T77L:-T--' ~  r — u _ - ~ “ **-^yJi|llam E1. Sbear

Deputy Commissioner:
" ‘j f / ! i>O ap e rtT n en to td L ab o r  ■PU D L ISK  August'.3 0 .i4 r .7S ep  lem ber 1, 1,78.

Before me, the undersignea, a notary public, this day person­
ally appparprt V'PfcHf.FS PI-F .TFFFR ___________ , who, being

first duly, sworn, according to law, says that he/she is an 
Advertising Clerk o f the Fairbanks Daily News-Miner, a newspaper 
published at Fairbanks, in said Fourth District and State, 

"-and that the-advertisement, of which the annexed is a true copy, . 
was published in said paper on the following day(s),

3 / 3 0 / 7 3 8 /3 1 /7 8
9 /0 1 /7 3
I *

, and that the rate charged thereon is not in excess of the 
rate charged private individuals^vith the usual discounts.

—  ■  ■)

Subscribed a» d sworn to before me this__i5iL_I!
- day nf 31- P I hi',TiF.lv

Notary Publ 
My commission ex pi ms A I-1 M L  1 0  r 1.981.

____ 19'3

ic in and for me State ofi -vmka.

CUSNR, 11592 LEGAL NO. 13544-0



“ A D V E R T I S I N G

•' v T o r d e r

NOTICL TO PUBLISHER

INVOICE-MUST UE IN THIPUCATE SHOWING ADVErm -~ -v lG  
ORDER NO.. CERTIFIED A FF IDA V IT  OF PUBL ICAT ION IPART 
? OF THIS rO lM v iW IT H  ATTACHED COPY OF ADVERTISE­
MENT MUST BE SUBMITTED -WITH;INVOICE.

* 1_____ 1 ' * *   0 % It_____________________________________________________________________

OEPT. NO.

AO- 07
A.O . NO.

2595 ‘

Anchorage Daily News 
P.O. Box 40
Anchorage, Alaska 99501

o: /■I sj

Department of Labor 
Wage and Hour Division 
P.O.. Box 630 
Juneau, Alaska 99811

VENDOR NO.
ADN 501

D A T E  O F  A .O .

A u g u s t  2 1 , 1978
O A T E S  A D V E R T I S E M E N T  R E Q U IR E D :

August 30, 31 and September 1, 1938

THE MATERIAL BETWEEN THE DOU31.E LINES MUST BE PRINTED IN 
ITS ENTIRETY ON tH E  DATES SHOWN
m i l i n o  a o o h i  sr. *Alaska Department of Lab or 

Administrative Services •• ;\y-,• 
Fiscal Section V*
P.O. Bex 1149 : *.

_________________ Ju n e a u .  A law kw  QOBIT
AFFIDAVIT-OF-PUBLICATION
“ I ss

UNITED STATES OF AMERICA 

STATE o f  A l a s k a  

___________ T h i r d  d iv is io n . 1

BEFORE ME. THE UNDERSIGNED. A NOTARY PUBLIC THIS DAY 

PERSONALLY APPEARED N a t h a l i a  Che v a l  i  e ^ HO.

BEING FIR ST  D U LV SWORN. ACCORDING TO LAW. SAYS THAT 

HE/SHE IS THE L e g a l C le rk  q f  THE ANCHORAGE NEWS
PUBLISHED a t  A n c h o r a g e ________________ in  s a id  d iv is io n

T h i r d
AND STATE OF_

A la sk a
AND THAT THE

ADVERTISEM ENT. OF WHICH THE ANNEXED IS A TRU E COPY.

30 DAY OFWAS PUBLISHED IN SAID PUBLICATION ON THE. 

A u gu s t .19_L® AND THEREAFTER FOR L

CONSECUTIVE DAYS. THE LAST PUBLICATION APPEARING ON

THE_ .1 .D A Y OF_ S e p t . _19.
78 AND THAT THE

r a t e  B a r g e d  t h

CHARGED PRIVATE INDIVIDUALS

HEBEi)NCfeerfoT  IN EX(?E8SS *09F°THE RATE 

BARGED PRIVATE INDIVIDUALS. ....

SUBSCRIBED AND SWORN TO BEFORE ME 
TMK  _ 1  DAY OF -----------1 9 _ _ .

I  c Z a  ------------------
NOTARY PUBLIC FOR STATE OF. A l a s K a  0 
MY COMMISSION EXPIRES_______

REMINDER-
attach  INVOICES AND PROOF OF PUBLICATION.

5/1/82

u -  ;N O T IC R  O h  P R O P O S E D , V i /  
C H A N O E S  IN  T H R  •.! - ‘ REOULATIONIOPTHB''

. D E P A R TM E N T OF,LABOR- ..*
• r .’ 1 ; .>>| J -. . .
Nolle* l i  b*r*by « lv *n  fbot th*" 
A la ,h a  D*ponm*nr of Labor, 
W tT - .tP ! . pufborirv- byAS Z3.10.0i5, proaoM i la  r n n l .  
ond odool rroulallorra-ln Tltlo I ,  
of m * AloiVo A dm ln litra flv* / 
Cod* to lm pl«m *ni'A5 33.10.050;-  A *23.10.150, o? Nllowii
<«(l) i  AAC 15 It om*nd*ef.by.’
■r»o *o lln o  M ellon , 010 throuoh 1
-  O n  In llw lr  *nllr*»v ond odoo--, 

lino-ond m sloc ln * with rww I

.compulation o i ' . 't v w l l ir i ' w  
pllcobl* lo *mploym*nt In A ) a ^ ;

/'..• ‘^ ‘H a r t i c lb  i i  r f e « i * 2  
.Arflel* 3 provld*, cortaln * , .  
rmpilon* from lh*;povm *n» .o fpA 
minims, m wotM ior c v t r t tm * , ;^ !

Artlcl# 3 it ip u io in  mot* d*due--f 
Hon, from on •m p iov** ', w oo*t v 
that or* p crm luob l* ond th o ,* ., 
d*dvct(oni fhai or* p roh lb lttd .. <

[ A R T I C L E ) 
Artlci* 4 rs lo b llth * , m* proc*d •*’ 
u r* i for au lonm tnt .of. c lo lm s- 
ond/or m« ctxxjocl of Invntioo- 
flrv  .-M or'ho tanacon fvrwK** .. )

. ART IC LE J . ' ' i -  -v .
A -fle l*  3 d * fln « , m lte* llon *ou t! 
i t rm , o ,  oMd in Ih li ctvapttr : 
ond AS 23,10.--------- -----------------------
i-.-. »■/•>• •‘."•'jnr'.-v'ftly, *

N o t lo  It oIm  oIvon,mol ony In -J 
Itr*tt»d  parry may prtMnf ora l - 
or wrltf*n ita ttnw n ti or o io u - 1 
m*nt» . rd r r tm t . fo th*. ocilon .  
PtoooMd ot a  h*o. .no to b* h jld  f 
Ot m * DIVISION OF AVIATION \ 
“.R I S ? 1* 0  . .C O N F E R E N C E ! 
S S S i f r ;- .  , 4" ’  ' AV IAT IO N :AV EN U E . (n*xt to Lok* Hood)-' 
Anchoroo*. A knka tTSOT ot 1:30 
».m. o ’clock on S«*t»m b*r 15,4,
- • .V.viftc-JTOS

Cool** of m* nuu latlon* m a y ’  
b* ootalrwd by wrillno to: Woo* 
ond Hour O lvltlon, A lo ik a  D*- 
paHm*nt of Lobor, P.O . Box • 
*30, Jun*ou . A knka m i l . .

TTi* 0*portm*nt of Labor upon 
f t ,  own motion or ot th* In ,tone* 
of ony In ttfM ltd  r x n o t , m ay 
o fi*r S*p l,m b*r 30, If f *  oooet 
m* proposal, sutntantlally o , 
d*KTIb*o ooov* without turth*c 
nolle* or may a K i d *  lo toko no
ocilon on m«m. . -  .

Dot*: 1/2 1/7 1

! U  W llllom E .Sp *o r- ■ ,-
——D*purv Commiulorwr  . . . .

D*partm«nl of Lobor

Pub : Auo. M , 3 1 . S*pf. 1 ,  |f7 »

LV 9168



STATE OF ALASKA ' )
) s s .

THIRD JU D IC IAL D ISTR ICT )

AFFIDAVIT OF ORAL HEARING

I ,  Don W ilso n , W/H I n v e s t i g a t o r  I I  o f  th e  D epartm en t 
o f  L a b o r , b e in g  sw orn depo se  and s t a t e  th e  fo l lo w in g :
--------------- On Sep tem be r 15, 1978 a t  1 :30  p .m .,  in  th e  D iv i s io n
o f  A v ia t io n  C o n fe re n c e  Room, 4111 A v ia t io n  A venue , A ncho rage , 
A la s k a ,  I  p r e s id e d  o v e r a p u b l ic  h e a r in g  h e ld  in  a cco rd an ce  w i th  AS 44 .62 .210  f o r  th e  p u rp o se  o f  t a k in g  te s t im o n y  in  c o n n e c tio n  w ith  th e  a d o p tio n  o f  8 AAC 15 .100 -200 .

D a te : S ep tem be r 15, 1978
A n cho rage , A la s k a

SUBSCRIBED AND SWORN DO b e fo re  me t h i s  15 th  day o f  S e p tem b e r , IQ7 8 .

NOTARY PUBLIC IN AND FOR ALASKA
My Comm ission E x p i r e s :  ^ /  j



S T A T E  OF A L A S K A
) S S .
)

F IR ST  JU D IC IAL D ISTR ICT )

AFFIDAVIT OF NOTICE OF ADOPTION OF REGULATION

I ,  E .T .  " L e e "  L e la n d , W/H I n v e s t i g a t o r  I I I , o f  th e  
D epartm en t o f  L a b o r , b e in g  sw o rn , depo se  and s t a t e  th e  

. fo l lo w in g :
; As r e q u i r e d  by AS 62 .190 , n o t ic e  o f  th e  p ro po sed  ado 
i o f  8 AAC 15 .100-200 has been g iv e n  by

' ' ( 2 )  b e in g  m a ile d  to  i n t e r e s t e d  p e r s o n s ,
(3 )  b e in g  m a ile d  o r  d e l i v e r e d  to  a p p ro p r ia te  s t a t eo f f i c i a l s , .
( i | )  b e in g  fu r n i s h e d  to  th e  D epa rtm en t o f  Law,
(5 )  b e in g  fu r n i s h e d  to  incum ben t s t a t e  l e g i s l a t o r s .  J

:SUBSCRIBED AND SWORN TO b e fo re  me t h i s  day o f

■- (1 . b e in g  p u b l is h e d  in  a n ew spape r o r  t r a d e  
p u b l ic a t io n

D a te : /  O -  3 ~ 7<5̂
Ju n e a u , A la s k a

; 197



— — ------------------------------ , — ------

£

ORDER REPEALING AND ADOPTING REGULATIONS 
OF THE DEPARTMENT OF LABOR

The a t ta c h e d  tw e lv e  (1 2 ) p age s o f  r e g u l a t i o n s ,  
d e a l in g  w i th  8 AAC 15., A la s k a  V/ages and H ou rs , a re  h e re b y  
ado p ted  and c e r t i f i e d  to  be c o r r e c t  c o p ie s  o f  th e  r e g u l a t i o n s  
which th e  D epartm en t o f  L ab o r r e p e a l s  and a d o p ts ,  unde r 
a u th o r i t y  v e s te d  by AS 23 .10 .085  and a f t e r  com p liance  w ith  
th e  A d m in i s t r a t i v e  P ro c ed u re  A c t (AS 4 4 .6 2 ), s p e c i f i c a l l y  in c lu d in g  n o t ic e  unde r AS 4*1.62..190 and 44 .62 .200 and 
o p p o r tu n i ty  f o r  p u b l ic  comment unde r AS 44 .62 .210 .

T h is  o rd e r  ta k e s  e f f e c t  on th e  30 th day a f t e r  i t  
h a s been f i l e d  by th e  L ie u te n a n t  G overno r a s  p ro v id e d  in  
AS 44 .62 .180 .

D e sign ee  to
I ,  Avrum M. G rooS,_________ , L ie u te n a n t  G overno r f o r  th e
S t a t e  o f  A la s k a ,  c e r t i f y  t h a t  on November 9______ , 1 9 7 J__ ,
a t  iOl'Pf') CL.in . ,  I  f i l e d  th e  a t ta c h e d  r e g u la t i o n s  a c c o rd in g  to  th e  p r o v i s io n s  o f  AS 44 .62.040 -  44 .62 .120 .

L ie u te n a n t  G o v e rn o r 's  D e sign ee

E f f e c t i v e  DfCdjvditr 9. MX  . )  
R e g i s t e r  .lanuarcj /977 • )



d l t t l L  UP M Lno iv i
c.

"OFFICE OF LIEUTENANT GOVERNOR

/
/

/
/

/ •
DELEGATION OF AUTHORITY

I n accordance w ith  AS 17.010, the a u t h o r it y  and r e s p o n s i b i l i t y

FOR ADOPTING REGULATIONS OF THE DEPARTMENT OF • CApOR______________
______________________ - UNDER THE ALASKA ADMINISTRATIVE PROCEDURE ACT,

WILLIAM E . S P E A R ......................................... *.................IS HEREBY DELEGATED TO ....

DEPUTY COMMISSIONER
(POSH'ION)

(NA,,-E)

r C /
S I G NI: D I c l .  v:. 1

COMMISSIONER

D| .PAR j'MEN T OF LA FOR

S 1C-NED AND SWORN SEE OR I: ME
-7

H IS  a y  o f 1 9 / /

SIG N I: D : 'tfz..........
No t a r y  P u b l i c  i n  a n d  f o r  t h e  

S t a t e  o f  A l a s k a

Co m m i s s i o n  e x p i r e s :

PLEASE RETURN TO THE O FFIC E OF LIEUTENANT GOVERNOR
BY MARCH 31, 1978



• * j ASKA

TO: r W illia m  E .  S p e a r 
D epu ty C om m issione r 
A la s k a  D epa rtm en t o f  Lab o r

DATE:

FILE n o
November 8, 1978

TELEPHONE NO

FROM: Avrum M. G ro ss 
A t to r n e y  G en e ra l
By:

A r th u r  H. P e te r s o n  
A s s i s t a n t  A t to r n e y  G en e ra l 
and R e g u la t io n s  A t to rn e y

SUBJECT R e g u la t io n s  r e  A la s k a  
wages & h o u rs  (8 AAC 15) 
Our F i l e :  J-9 9 -0 9 5 -7 8

We have re v iew ed  th e s e  r e g u l a t i o n s  in  a cco rd an ce  w ith  AS 4 4 .-  
'62 .060 , and app ro ve  them f o r  f i l i n g  by th e  l i e u te n a n t  g o v e rn o r .  
A d u p l i c a te  o r i g i n a l  o f t h i s  memorandum i s  b e in g  fu r n i s h e d  th e  
l i e u t e n a n t  g o v e rn o r , a lo n g  w i th  y o u r r e g u l a t i o n s  and r e l a t e d  do cum en ts .

Under AS 4 4 .6 2 .1 2 5 (b ) (6 ) ,  a few , v e r y  m in o r•c o r r e c t io n s  have 
been made in  t h i s  m a t e r i a l ,  a s  shown on th e  a t ta c h e d  copy.
AHP:md
cc : R ona ld  W. L o re n se n

A s s i s t a n t  A t to rn e y  C e n e ra l



CERTIFICATE
I ,  LOWELL THOMAS, J R . ,  LIEUTENANT GOVERNOR OF THE • 

STATE OF ALASKA, a s  a u th o r iz e d  by AS 44 .19 .050  d e s ig n a te  
Avrum M. G ro s s ,  A t to r n e y  G e n e ra l ,  a s  te m p o ra ry  c u s to d ia n  o f  
th e  s t a t e  s e a l  and a s  th e  o f f i c e r  to  p e r fo rm  th e  a u th e n t i c a t i n g  
fu n c t io n s  o f  th e  1 io u te n a n t  g o v e rn o r  d u r in g  su ch  tim e  a s  I  
su cceed  to  th e  o f f i c e  o f  g o v e rn o r ,  a c t  a s  g o v e rn o r ,  am 
a b s e n t from  th e  s t a t e ,  o r  am o th e rw is e  u n a v a i la b l e  a t  th e  
s t a t e  c a p i t a l  io  p e r fo rm  ih o so  f u n c t i o n s .

.'n i ho ,b::i noo ol: A t to r n e y  G e n e ra l G ro s s ,  I  d e s ig n a te  
A i.l.l A l l e n ,  <'■ . '•»’ •;> I o n e r  o f  A dun" n .is I va f i o n , lo  p e r fo rm  th e  
fu n c t io n s  s t a l e d  ab o ve .

*7n ! hi-! a b se n c e  o f  Commi s s i o n . - r  A l l e n ,  I  d e s i g n a te  
Donald H a r r i s ,  C om m iss io n e r o f  T r a n s p o r t a t i o n  and P u b l ic  
F a c i l i t i e s ,  l o p e r fo rm  th e  fu n c t io n s  s t a f ' - d  a b o ve .

IN TLS i 'C O W  W'l <K, I l,.ivo l.< .i-ns'o si t my h a rd  ;df\H-d 

J r H . o  f< : l  i f  'V: I'!',!•; u (  .M .-it J... mi, *tc Capital,

■ 'I' •.. > i> I i i • I h  . /■ .Ti «•»



W,

. <* a U sk a - v :‘ * ; " •-*-*•:

;...-■ to  pR0nai d  w. L o re n s e n , /fyf
A s s i s t a n t  A t to rn e y  G en e ra l 6/<5>,0 2 $ ;  Q
D epartm en t o f  Law ‘ 0̂{j j

THRU: W ilson  L . C ondon^D epu ty  A t t ’ y .  Gdtf? 1 O c t o b e r f
THRU: W illiam  S . S p e a r , /D epu ty C om m issione r

raOM: Dale W. Cheek C \  Q . . p j  SUBJECT‘ R eq u e s t f o r  O p in ionD i r e c to r  ( j j L J k i i J L  r e :  AS 23 -05 .160 and
Wage and H ou r/M ech an ica l AS 23 .10 .060

E n g in e e r in g  D iv i s io n  
D epartm en t o f  Labo r

The D epa rtm en t o f  Lab o r r e s p e c t f u l l y  r e q u e s t s  o f  th e  D epartm en t 
•• ; o f Law , an i n t e r p r e t a t i o n  o f  w he th e r " F l e x - t im e "  would o r
•/. . would n o t be an a c c e p ta b le  c o n d i t io n  o f  employment unde r AS

2 3 .0 5 .l6 0  and AS 23 .05 .U 60 . I t  h a s  a lw ay s been th e  D epartm en t 
o f L a b o r ’ s  p o s i t i o n  t h a t  f l e x - t im e  would be c o n t r a r y  to  th e  
i n t e n t  o f  th e  A la s k a  Wage & Hour A c t a s  we re a d  i t .  T h is  
would ap p ea r to  be su p p o r te d  by th e  s t r o n g e r  law p r o v i s io n  
u nd e r th e  FLSA .
We would v e r y  much a p p re c ia te  an e a r l y  d e te rm in a t io n  o f  t h i s  
i s s u e  a s i t  b a re s  d i r e c t l y  to  th e  outcome o f  c a se  now p en d in g  
b e fo r e  th e  D epartm en t' o f  L ab o r and w i l l  have a r e l a t e d  
e f f e c t  on o th e r  em p lo y e rs , p a r t i c u l a r y  in  th e  o i l  i n d u s t r y .
We have a t ta c h e d  p o s i t i o n  p a p e r s ,  r e :  th e  i n s t a n t  c a se  o f
K lu t i n g ,  R . v s .  Dowell D iv i s io n  o f  Dow Chem ica l Company. In  
o u r in v e s t i g a t io n ,  o f  t h i s  c o m p la in t, I n v e s t i g a t o r  Don W ilson  
o f  o u r Wage and Hour D iv i s io n ,  A ncho rage , has worked c lo s e ly  
w ith  A s s i s t a n t  A t to rn e y  G e n e ra l, P a t Kennedy o f  you r s t a f f  
f o r  l e g a l  g u id a n c e .
Thank you f o r  you r a t t e n t i o n  and th e  c o n t in u in g  c o o p e ra t io n  
we en jo y  w ith  th e  D epartm en t o f  Law..
DWC/rh .
A tta c h m en t
c c :  E .T .  Lee L e la n d , S u p e rv i s o r



T0: r  D a l e  C h e e k ,  D i r e c t o r DATE: S e p t e m b e r  28, 1 9 7 7
W a g e  & H o u r  D i v i s i o n  

D e p a r t m e n t  o f  L a b o r  
P. 0. B o x  6 3 0

FILE N O :

J u n e a u ,  A l a s k a TELEPHONE NO :

T h r u :

B e n n y  J o y ,  S u p e r v i s o r SUBJECT: Kluti'ng, R. vs: D o w e l l  D i v i s i o n  

o f  D o w  C h e m i c a l  Co 
( F l u c t u a t i n g  W o r k w e e k  )F r o m :  D o n a l d  R. W i l s o n

W / H  S u p e r v i s o r  II 

W a g e  & H o u r  D i v i s i o n  

D e p a r t m e n t  o f  L a b o r  

6 5 0  W. I n t ' l  A i r p o r t  R o a d  

S u i t e  1 0 0  I n t ' l  B l d g .  A n n e x  

A n c h o r a g e ,  A l a s k a  9 9 5 0 2

T h e  A n c h o r a g e  R e g i o n a l  O f f i c e  is c u r r e n t l y  p r o c e s s i n g  a w a g e  
c l a i m  as c a p t i o n e d  a b o v e .

T h i s  is a c l a i m  i n  w h i c h  t h e  d e p a r t m e n t ,  as a s s i g n e e  f o r  t h e  

c l a i m a n t ,  d i s p u t e s  t h e  v a l i d i t y ,  u n d e r  A l a s k a  S t a t u t e s ,  o f  a 

w a g e  p a y m e n t  p l a n  k n o w n  as t h e  " F l u c t u a t i n g  W o r k w e e k . "

O n  A u g u s t  19, 1 9 7 7  w e  m e t  w i t h  l e g a l  c o u n s e l  f o r  t h e  d e f e n d a n t  

c o r p o r a t i o n  and a g r e e d ,  as a m e a n s  to r e c o n c i l e  t h i s  m a t t e r ,  

to s u b m i t  o u r  s e p a r a t e  p o s i t i o n  s t a t e m e n t s  to t h e  A t t o r n e y  
G e n e r a l ' s  O f f i c e  f o r  t h e i r  i n t e r p r e t a t i o n  o f  A l a s k a  S t a t u t e s  

a n d  s p e c i f i c a l l y  to t h e  v a l i d i t y  of t h e  " F l u c t u a t i n g  W o r k w e e k , "  
in A l a s k a .

T h e r e f o r e ,  e n c l o s e d  a r e  t h e  p o s i t i o n  s t a t e m e n t s  f o r  y o u r  r e v i e w  

w i t h  o u r  r e q u e s t  t h a t  t h e s e  p o s i t i o n s  be f o r w a r d e d  to t h e  
D e p a r t m e n t  o f  L a w  f o r  t h e i r  r e v i e w  a n d  o p i n i o n .
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A N C H O R A G E  R E G I O N A L  O F F I C E

T h e r e  is a pay pl a n  u n d e r  F e d e r a l  W a g e  and H o u r  L a w  w h i c h  

p r o v i d e s  f o r  an i r r e g u l a r  w o r k w e e k  ( f l u c t u a t i n g  h o u r s )  for 

f i x e d  w e e k l y  pa,> . T h i s  plan is m o r e  c o m m o n l y  k n o w n  as the 

" F l u c t u a t i n g  W o r k w e e k ,  (FWW)," and is a d d r e s s e d  in T i t l e  29, P a r t  

778 of the " C o d e  of F e d e r a l  R e g u l a t i o n s , "  S e c t i o n  7 7 8 . 1 1 4 .

W h i l e  the d e p a r t m e n t  c o n c e d e s  t h a t  the " F W W , "  is a v a l i d  pay 

pl a n  u n d e r  F e d e r a l  R e g u l a t i o n s ,  t h e  d e p a r t m e n t  c o n t e n d s  that 

the plan is not now, n o r  has it e v e r  oee.n r e c o g n i z e d  as v a l i d  

for e m p l o y e r s  e n g a g e d  in c o m m e r c e  or b u s i n e s s  w i t h i n  the s t a t e  

of Alaska., We h a v e  no s p e c i f i c  " C a s e , "  u p o n  w h i c h  to ba s e  this 

c o n c l u s i o n ,  but i n s t e a d  use the A l a s k a  S t a t u t e ,  T i t l e  23 and 

" C o m m o n  K n o w l e d g e "  to s u p p o r t  our r a t i o n a l e .

S p e c i f i c a l l y ,  AS SEC. 2 3 . 1 0 . 0 6 0 .  P a y m e n t  of O v e r t i m e ,  states:

No employer who employs employees engaged in commence, 
or cither business, or in the production of goods or 
materials in Alaska may employ an employee not acting 
in a supervisory capacity, either male or female, for 
a workweek longer than 40 hours or for more than eight 
hours a d a v , except that if an employer finds it 
necessary to employ an employee in excess of 40 hours 
a week or eight hours a day, compensation for overtime 
at the rate of one and one-half times the regular rate 
of pay shall be paid, and this provision is considered 
included in all contracts of employment.

21 A d d i t i o n a l l y ,  AS S E C . 2 3 . 0 5 . 1 6 0 . N o t i c e  of W a o e  P a y m e n t s ,  st a t e s :

An employer shall notify his employee in writing at the 
time of hiring of the day and place of payment, and the 
rate of pay, and of any change with respect to these 
items on the payday before the time of change. An 
employer may give this notice by posting a statement of 
facts, and keeping it posted conspicuously at or near 
the place of work where the statement can be seen by 
each employee as he comes and goes to his place of work.

S i n c e  A l a s k a  S t a t u t e ,  for the p u r p o s e  of o v e r t i m e ,  i n c o r p o r a t e s  

the e i g h t  h o u r  law alo n g  w i t h  the F e d e r a l  40 h o u r  law, o v e r t i m e  

p a y m e n t  w o u l d  h a v e  to be m a d e  for w e e k s  of less th a n  40 hours 

w h e r e  days in e x c e s s  of e i g h t  hours w e r e  w o r k e d .  It w o u l d  t h e r e­

fore w o r k  to the e m p l o y e r ' s  d e t r i m e n t  s i n c e  if the w a g e  ra t e  

s l i d e s  d o w n w a r d  a f t e r  40 hou r s  it w o u l d  h a v e  to s l i d e  u p w a r d  for



P a g e  2

1 w e e k s  w h e r e  l e s s  t h a n  40 h o u r s  w e r e  viorked, but d a y s  in e x c e s s  of

2 e i g h t  h o u r s  w e r e  w o r k e d .
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A d d i t i o n a l l y ,  s i n c e  A l a s k a  S t a t u t e  c o n t a i n s  a p r o v i s i o n  t h a t  

r e q u i r e s  an e m p l o y e r  to m a k e  n o t i f i c a t i o n  of c h a n g e s  of the r a t e  

of pay, in w r i t i n g ,  on the p a y d a y  b e f o r e  t h e  d a t e  of c h a n g e ,  an 

e m p l o y e r  a t t e m p t i n g  to u s e  the " F W W , "  c o u l d  n o t  p o s s i b l y  c o m p l y  

w i t h  AS 2 3 . 0 5 . 1 6 0 .

9 A c c o r d i n g l y ,  t h e  " F W W , "  s i n c e  it r e q u i r e s  c o n t i n u o u s  r a t e

10 c h a n g e s ,  ( e v e r y t i m e  o v e r t i m e  is r e q u i r e d ,  or le s s  t h a n  40 h o u r s

11 a r e  w o r k e d )  c a n n o t  be in c o m p l i a n c e  w i t h  the legal r e q u i r e m e n t s

12 to n o t i f y  e m p l o y e e s  as set f o r t h  in AS SEC. 2 3 . 0 5 . 1 6 0 .

Final r e f e r e n c e  is m a d e  to AS SEC. 2 3 . 1 0 . 0 9 5. A d o p t i o n  of F e d e r a l  

R e g u l a t i o n s . We h a v e  m a d e  d i l i g e n t  s e a r c h  t h r o u g h  our d e p a r t m e n t  

and can f i n d  no i n s t a n c e  w h e r e  any c o m m i s s i o n e r ,  i n c l u d i n g  the 

c u r r e n t  a d m i n i s t r a t i o n ,  has a d o p t e d  t h a t  p o r t i o n  of the C o d e  of 

F e d e r a l  R e g u l a t i o n s  t h a t  a d d r e s s e s  the FWW. To the c o n t r a r y ,  

and in s u p p o r t  of o ir r a t i o n a l e  of " P u b l i c  K n o w l e d g e , "  we w o u l d  

i n v i t e  y o u r  a t t e n t i o n  to t h e  a t t a c h e d  l e t t e r  f r o m  the U.S. 

D e p a r t m e n t  of L a b o r  as E n c l o s u r e  H I .

3 i i



EMPLOYMENT STANDARDS ADMINISTRATION 
WAGE AND HOUR DIVISION

U.S. D E P A R T M E N T  O F  L A B O R

P.O. Box 1097 
Anchorage, Alaska 99510

Ddi*: September 19, 1977 jg
R * fb  to S
Attn of:

Subittt: Fluctuating work week pay plans
V

To: Hr. Doh H. .ill son
Alaska State Department of Labor 
Wage and Hour Division 
Suite 100, International Bldg. Annex 
650 W. International Airport P-sad 
Anchorage, Alaska 99502

Dear hr. Wilson:

I an in receipt of yrur letter of September 15th regarding my 
instructions or conrents to employers concerning the fluctuating 
work week pay plan.

The fluctuating V'rk week pay plan is a valid pay olan under the 

Fair ..'lor Standards Act and employers or employees vino ask about, 
it are so advised. I have also mace it a practice to advise them 
that even though it is a legal si'ster. under the fece"al law it is 

net a valid plan under the State of Alaska labor lew and that they 
should contact tha State w'e-e and Hour Division.

I trust that thi3 letter will answer your cues'i ns regarding my 
com ents to persons or firms regarding the applicability of the 

federal labor laws.

If I can be of further assistance olease contact me.

Very truly yours,

Jrjck 3. Her tv 

'Compliance Specialist
S E P  2  

i h b o ?< ’J 'V' o w r a
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Fo r Subm iss io n  to :The O f f ic e  o f  th e  A t to rn e y  G enera l S ta te  o f  A la sk a
;SDR  LAW CG'**?-!AKCc CIV. 

/ " c : - • • • c3

RE: A la sk a  Wage and Hour A c t
F lu c tu a t in g  Workweek Q uestio n

Dear S i r s :
T h is  p o s i t io n  pap e r i s  b e in g  su b m itte d  to  th e  O f f i r s  o f  th e  A t to rn e y  G enera l on b e h a l f  o f  th e  Dowell 

D iv is io n  o f  th e  Dow Chem ical Company ( "Company") ,  p u rsu a n t to  an ag reem en t betw een Dowell and th e  Wage and Hour D iv is io n  o f  th e  A la sk a  D epartm en t o f  L ab o r. I t  i s  re q u e s te d  by Dowell and th e  Wage and Hour D iv is io n  t h a t  th e  A t to rn e y  G enera l re n d e r a l e g a l  o p in io n  re g a rd in g  th e  c o n tro v e rs y  which has a r i s e n  betw een th e  two p a r t i e s  and which i s  more f u l l y  d i s ­c lo se d  below .
INTRODUCTION

On May 19, 1977, th e  Wage and Hour D iv is io n  o f  th eA la sk a  D epartm en t o f  Labo r in  Anchorage is s u e d  a wage c la ima g a in s t  th e  Dowell D iv is io n  o f  th e  Dow Chem ical Company.
The c la im , f i l e d  on b e h a l f  o f  Mr. Randy K lu t in g ,  a s s e r te d  t h a t  Dowell had fa i le d , to  p ro v id e  th e  c la im a n t w ith  h i s  f u l l  o v e rtim e  pay e n t i t le m e n t  w h ile  he was in  th e  company's 
employ as a s e r v ic e  o p e ra to r  from  March 3, 1976 u n t i l  A p r i l  28, 1977.

The c la im  a s s e r te d  by th e  A la sk a  D epartm ent o fLabo r i s  p a r t  o f  what appea rs to  be a b road  c h a lle n g e  to  th emethod by which th e  Company had p a id  i t s  employees fo r  s e v e r a l  y e a rs  — th e  s o - c a l le d  " f l u c t u a t i n g  workweek m ethod ". 
T h is  method o f  com pensa tion  i s  g ea red  to  th e  s p e c ia l  p rob lem s 
c o n fro n te d  by em ployers and employees in  b u s in e s s e s  where work sch ed u le s  v a ry  c o n s id e ra b ly  from  day to  day and week to  week. The u n c e r ta in  and d r a s t i c a l l y  v a r i a b le  c o n d it io n s  o f  
o p e ra t io n s  w i th in  th e  o i l  in d u s t r y  in  A la sk a  have made such
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a p la n  e s p e c i a l l y  s u i t e d  to  th e  needs o f  Dowell and many o th e r  companies engaged in  o i l  p ro d u c tio n .
The f l u c tu a t i n g  workweek method i s  e s s e n t i a l l y  a s a l a r y  p lu s  o v e rtim e  p la n . I t  p ro v id e s  r. g u a ra n te e d  w eek ly  s a l a r y  to  an employee r e g a r d le s s  o f  th e  number o f  h ou rs  which he a c tu a l l y  w o rk s. F o r example, w he the r an in d iv id u a l  employee works 30 hou rs o r  50 hou rs in  a g iv e n  week, he i s  g u a ra n te e d  to  r e c e iv e  h i s  p r e v io u s ly  s p e c i f i e d  s a l a r y  f o r  t h a t  w eek 's work.
In  a d d i t io n  to  t h a t  gu a ran te ed  s a l a r y ,  however, th e  employee, unde r fe d e r a l  and s t a t e  law , i s  a l s o  e n t i t l e d  to  o ve rtim e  com pensa tion  f o r  th o se  hou rs which he works in  e x c e ss  o f  40 p e r  week o r  8 p e r  day. The amount o f  t h i s  a d d i t io n a l  com pensa tion  i s  de te rm ined  by m u l t ip ly in g  th e  number o f  o v e rtim e  hou rs by o n e -h a l f  o f  th e  em p loyee 's 

h o u r ly  r a t e  f o r  t h a t  week. T h is  i s  done because th e  employee, under th e  f l u c tu a t i n g  workweek method, i s  deemed to  have been f u l l y  compensated, on a s t r a i g h t  tim e  b a s i s ,  f o r  any o v e rtim e  hou rs worked.
The h o u r ly  r a t e  o f  pay f o r  an in d iv id u a l  employee I * unde r t h i s  sy s tem  i s  th e  fo c a l  p o in t  o f  th e  p r e s e n t  d is p u te .

] .* Under th e  f l u c tu a t i n g  workweek method th e  h o u r ly  r a t e ,  a ls oknown as " r e g u la r  r a t e  o f  p a y " , v a r i e s  from  week to  week as a fu n c tio n  o f  th e  number o f  hou rs a c tu a l l y  worked in  t h a t  J U  v * 7  week. In  o th e r  words, f o r  th e  pu rpo se  o f  c a l c u la t in g  o v e r -Jb** • ̂  t im e , i t  i s  n e c e s s a ry  to  de te rm ine  an em p loyee 's r e g u la r‘ r a t e  o f  pay d u r in g  th e  week in  q u e s t io n . T h is  i s  accom p lishedc. by d iv id in g  th e  gu a ran te ed  weekly s a l a r y  by th e  number o f
^ h ou rs  a c tu a l l y  worked d u r in g  t h a t  week. Once t h i s  r e g u la rUV r a t e  o f  pay has been de te rm ined , i t  i s  m e re ly  d iv id e d  inJ * *  if.'3 h a l f  and m u l t ip l i e d  by th e  number o f  h ou rs o f  o v e rtim e

worked by th e  employee f o r  t h a t  week. T h is  r e s u l t  i s  th e n  added to  th e  w eek ly  s a l a r y  to  a r r i v e  a t  th e  em p loyee 's t o t a l  com pensa tion  f o r  t h a t  p a r t i c u l a r  week.
The le g i t im a c y  o f  th e  f l u c tu a t i n g  workweex method h a s c o n s i s t e n t l y  been re co gn ized  by th e  fe d e r a l  c o u r t s  and in  fe d e ra l  r e g u la t io n s  adopted p u rsu a n t to  th e  F a i r  Labo r S ta n d a rd s  A c t. F o r t h i s  re a so n , and because  i t  i s  so  w e ll 

s u i t e d  to  th e  p a r t i c u l a r  c irc um stan c e s  o f  employment in  th e  o i l  in d u s t r y  in  A la sk a , many companies th ro u gh o u t th e  s t a t e  have implemented th e  f lu c tu a t i n g  workweek method as th e  s ta n d a rd  wage fo rm u la  f o r  employee com pensa tion .
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The f l u c tu a t i n g  workweek method o f  com pen sa tio n . i s  a t t r a c t i v e  b o th  to  em p loye rs, and to  em ployees who work weeks o f  i r r e g u l a r  h o u rs . I t  e n a b le s  b o th  p a r t i e s  to  make re a so n a b le  f o r e c a s t s  w ith  re g a rd  to  th e  amount o f  w eekly wages t h a t  w i l l  be p a id . T h is  i s  e s p e c i a l l y  c o n v en ie n t f o r  employees and t h e i r  f a m i l i e s  who o th e rw ise  would be u n c e r ta in  from  week to  week how much com pensa tion  th e y  cou ld  e x p e c t to  r e c e iv e .
In  th e  p r e s e n t  m a t te r ,  th e  A la sk a  D epartm en t o f  Labo r i s  c la im in g  t h a t  th e  f l u c tu a t i n g  workweek method i s  n o t v a l i d  unde r a p p l ic a b le  A la sk a  wage and hou r s t a t u t e s .Such a d e te rm in a tio n  by th e  D epartm ent o f  Labo r has p o t e n t i a l l y  f a r  re a c h in g  r a m i f i c a t io n s  because o f  th e  la r g e  number o f  companies c u r r e n t l y  u s in g  th e  f l u c tu a t i n g  workweek method.

In  t h i s  p a r t i c u l a r  a c t io n  th e  D epartm en t i s  s e e k in g  re c o v e ry  o f  th e  amount o f  o v e rtim e  pay which Mr. K lu t in g  would have re c e iv e d  unde r a p p l ic a b le  wage and hour s t a t u t e s  i f  th e  f l u c tu a t i n g  workweek method had n o t been u t i l i z e d .
A t a m ee tin g  on A ugu st 19, 1977, in  Anchorage ,Dowell and th e  Wage and Hour D iv is io n  ag reed  t h a t  th e  O ff ic e  o f  th e  A t to rn e y  G enera l would p ro v id e  an im p a r t ia l  

forum  f o r  e v a lu a t io n  o f  th e  argum en ts oppo sin g  and in  su p p o r t o f  th e  f l u c tu a t i n g  workweek method o f  com pensa tion . S in c e  
th e  u l t im a te  r e s o lu t io n  o f  t h i s  m a t te r  r e s t s  upon s o p h i s t i c a te d  le g a l  a n a ly s i s  and c o n s t ru c t io n  o f  v a r io u s  s t a t u t e s  and o th e r  a u th o r i t y ,  i t  was ag reed  t h a t  an A tto rn e y  G e n e ra l 's  Opinion sh ou ld  be p ro cu red  b e fo re  th e  Wage and Hour D iv is io n  expands th e  a p p l ic a t io n  o f  i t s  i n t e r n a l  d e c is io n .

I I .
ISSUE PRESENTED

I s  th e  f l u c tu a t i n g  workweek method o f  com pensa tion  a c c ep ta b le  unde r th e  A la sk a  Wage and Hour A c t a n d /o r have companies o p e ra t in g  in  A la sk a , in c lu d in g  Dowell, j u s t i f i a b l y  r e l i e d  upon th e  p la in  language o f  t h a t  s t a t u t e  in  u t i l i s i n g  th e  f l u c t u a t i n g  workweek method?
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 _ ------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------
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ARGUMENT
A. The A la sk a  Wage and Hour A c t E x p r e s s ly  R eco gn ize s T h a t 

I t s  A d m in is t r a t io n  and C o n s tru c t io n  A re  to  Be Governed by P r e v a i l i n g  F e d e ra l A u th o r i ty  C once rn ing  th e  F e d e ra l 
F a i r  Tabo r S ta n d a rd s  A c t and th e  R e g u la t io n s  Adopted Under I t __________________________________________________________

The A la sk a  Wage and Hour A c t i s  c o d i f i e d  in  th e  S t a t e  s t a t u t e s  in  §§23.10.050 -  .150. S e c t io n  23 .10 .060 o f  th o se  s t a t u t e s  s e t s  f o r t h  th e  S t a t e ' s  payment f o r  o v e rtim e  p ro v i s io n s ,  in  p e r t i n e n t  p a r t  as fo l lo w s :
"No em p loyer who employs employees engaged 
in  commerce, o r o th e r  b u s in e s s ,  o r  in  th e  p ro d u c tio n  o f  goods o r  m a te r ia l s  in  A la sk a  may employ an employee n o t a c t in g  i n  a s u p e rv is o r y  c a p a c i ty ,  e i t h e r  male o r  fem a le , f o r  a workweek lo n g e r  th a n  40 h ou rs  o r  f o r  more th a n  e ig h t  hou rs a day, e x c e p t t h a t  i f  th e  em p loyer f in d s  i t  n e c e s sa ry  to  employ an employee in  e x c e ss  o f  40 hou rs a week o r  e i g h t  h ou rs a day , com pensa tion f o r  th e  o v e r ­tim e  a t  th e  r a t e  o f  one and o n e -h a l f  t im e s  th e  r e g u la r  r a t e  o f  pay s h a l l  be p a id , and t h i s  
p ro v i s io n  i s  c o n s id e re d  in c lu d ed  in  a l l  c o n t r a c t s  o f  em ploym ent." [Em phasis added .]

L a t e r  in  th e  Wage and Hour A c t, §23.10.145 p ro v id e s :
"Term s u sed  in  §§50-150 o f  t h i s  g h a p te r  
s h a l l  be d e f in e d , where a p p l ic a b le , as 
th e y  a re  d e fin e d  in  th e  fe d e r a l  F a i r  L abo r S ta n d a rd s  A c t o f  1938, as amended, o r  th e  
r e g u la t io n s  adop ted under \ t . "
C le a r ly  th e  o p e ra t iv e  language in  th e  f i r s t  above- quo ted s e c t io n  i s  th e  u n d e r lin e d  te rm  " r e g u la r  r a t e  o f  p a y " . Under §23.10.060, o v e rtim e  com pensa tion i s  a b s o lu te ly  dependen t upon th e  amount o f  pay  deemed in c lu d ed  in  an em p lo yee 's " r e g u la r  r a t e " .  The f l u c tu a t i n g  workweek q u e s t io n  w ith  which we a re  h e re  concerned i s  a ls o  in t im a te ly  connec ted  

w ith  t h a t  te rm . The f l u c tu a t i n g  workweek app roach i s  e s s e n t i a l l y  a method o f  a s c e r ta in in g  an em p loyee 's r e g u la r  
r a t e  o f p ay . The co rre sp o n d in g  " r e g u la r  r a t e "  te rm  in  th e
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V s" f e d e r a l  F a i r  Lab o r S ta n d a rd s  A c t h a s ( always' been d e f in e d  to  Vp in c lu d e  th e  f l u c t u a t i n g  workweek m etnsd—aS^ a c c e p ta b le  undert h a t  s t a t u t e .
The q u e s t io n  to  be r e s o lv e d , t h e r e fo r e ,  i s  w he ther th e  te rm  " r e g u l a r  r a t e  o f  p ay " in  A la s k a  s t a t u t e  §23.10.060 encom passes t i e  f l u c t u a t i n g  workweek method. The answer i s  c l e a r l y  p ro v id e d  in  §23-10.145. T h a t s e c t io n  unam biguously s t a t e s  t h a t  th e  te rm s  u t i l i z e d  in  th e  Wage and Hour A c t a re  to  be d e fin e d  a s th e y  a re  d e fin e d  i n  th e  fe d e r a l  F a i r  Labo r S ta n d a rd s  A c t o r  th e  r e g u la t io n s  adop ted  unde r i t .
The o n ly  p o s s ib le  c o m p lic a tio n  connec ted  w ith  §23.10.145 a r i s e s  from  th e  "where a p p l ic a b le "  p h ra se  co n ta in ed  th e r e in .  N e v e r th e le s s ,  th e r e  i s  no m e r i t  in  a c o n te n tio n  t h a t  th e  te rm  "where a p p l ic a b le "  g iv e s  th e  S t a t e  D epartm en t o f  Labo r th e  d i s c r e t i o n  to  ig n o re  c l e a r  and unambiguous fe d e r a l  p ro n u n c ia t io n s  re g a rd in g  s p e c i f i c  p ro v is io n s  o f  th e  A c t.
S e c t io n  23.10.145 c o n ta in s  language  which i s  

c l e a r l y  m anda to ry  and n o t d i s c r e t io n a r y .  I t  s t a t e s  t h a t  te rm s u sed  in  th e  Wage and Hour A c t " s h a l l  be d e f in e d "  as th e y  a re  d e f in e d  unde r fe d e ra l  law . I t  i s  w e ll re co gn iz ed  in  th e  law  t h a t  th e  word " s h a l l "  in  a l e g i s l a t i v e  enac tm en t d em o n s tra te s  th e  l e g i s l a t u r e ' s  in te n t io n  t h a t  th e  body 
cha rged  w ith  a d m in ic t r a t io n  o f  t h a t  s t a t u t e  i s  o b l ig a te d  to  perform , th e  s t a t e d  fu n c t io n .  The f a c t  t h a t  r h i s  s e c t io n  o f  th e  Wage and Hour A c t c o n ta in s  such m anda to ry  language  i s  
s t r o n g  ev id en ce  t h a t  th e  l e g i s l a t u r e  o f  A la sk a  d id  n o t in te n d  tc  g r a n t  any p a r t i c u l a r  d i s c r e t i o n  to  th e  D epartm en t o f  Labo r in  r e g a rd  to  th e  d e f i n i t i o n  o f  te rm s .

f

The in c lu s io n  o f  th e  te rm  "where a p p l ic a b le "  doer n o th in g  to  r e q u i r e  a d i f f e r e n t  c o n c lu s io n . I t  sh ou ld  be re a d  as though  th e  l e g i s l a t u r e  were s a y in g  c h a t i f  f e d e r a l  law has d e f in e d  a p a r t i c u l a r  te rm  which app ea rs in  th e  Wage 
and Hour A c t, t h a t  fe d e r a l  d e f i n i t i o n  shou ld  be a p p lie d  by th e  D epartm en t o f  Labo r in  a d m in is te r in g  th e  A la sk a  s t a t u t e .  S u p p o rt f o r  t h i s  i n t e r p r e t a t i o n  i s  found in  th e  d e f i n i t i o n  o f  th e  words used in  t b i t  s t a t u t o r y  s e c t io n .  W eb s te r 's  D ic t io n a ry  d e f in e s  th e  word " a p p l ic a b le "  p r im a r i l y  as "cap ab le  o f  b e in g  a p p l ie d . "  T h is  d e f i n i t i o n  o f  " a p p l ic a b le "  was app roved in  Thomas v . C i ty  o f  H u n tin g to n , 80 Iiid . App. ”76,141 N .E . 358, 359 (1928 ), and Hodges v . Canal I n s . Co. ,M is s . 223 S o .2d 630, 633 (1969 ). T h a t d e f i n i t i o n  does n o t 
c o n ta in  a d i s c r e t i o n a r y  e lem en t. In  th e  p re s e n t  c o n te x t i t
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m e re ly  in d ic a te s  t h a t  i f  a fe d e ra l  d e f i n i t i o n  can p o s s ib ly  
be a p p l ie d , i t  m ust be a p p lie d . Any o th e r  i n t e r p r e t a t i o n .o f  th e  words "where a p p l ic a b le "  would be w ith o u t fo u n d a tio n .

I t  i s  o b v io u s , th e r e fo r e ,  t h a t  in  acco rdance w ith  §23.10.145 gu idance m ust be sough t from  th e  fe d e r a l  F a i r  
Labo r S ta n d a rd s  A c t r e g a rd in g  th e  d e f i n i t i o n  o f  " r e g u l a r  r a t e  o f  p a y " .

B. The F a i r  Labo r S ta n d a rd s  A c t and I t s  R e g u la t io n s  E x p l i c i t l y  R ecogn ize and Sup po rt th e  Use o f  th e  F lu c tu a t in g  Work Week Method o f  Com pensation
S e c tio n  7 o f  th e  F a i r  Labo r S ta n d a rd s  A c t p ro v id e s  t h a t  o v e rtim e  m ust be p a id  to  an employee f o r  a l l  h ou rs worked in  e x c e ss  o f  40 hou rs in  a s i n g l e  workweek a t  a r a t e  n o t l e s s  th a n  one and o n e -h a l f  tim e s th e  " r e g u la r  r a t e "  a t  which he i s  employed. E x te n s iv e  r e g u la t io n s  have been p rom u lga ted  by th e  F e d e ra l D epartm ent o f  Labo r to  e x p la in  

and d e f in e  S e c tio n  7 ' s  " r e g u la r  r a t e "  te rm . Those e x p la n a tio n s  and d e f i n i t i o n s  a re  c o d i f ie d  in  T i t l e  29 o f  th e  Code o f  F e d e ra l R e g u la t io n s , b e g in n in g  a t  S e c t io n  778. As s t a t e d  in  ser-H nn th o se  r e g u la t io n s  c o n s t i t u t e  " th e  o f f i c i a l
r<crln te r p r e ta t io i r^ a f  th e  D epartm ent o f  Labo r w ith  r e s p e c t  to  th e  meaning and a p p l ic a t io n  o f  th e  maximum hou rs and o v e rtim e  pay re q u irem en ts  c o n ta in ed  in  S e c tio n  7 o f  th e  A c t . "

The a c tu a l d e f i n i t i o n s  o f  th e  " r e g u la r  r a t e "  te rm  b e g in  w ith  R e g u la tio n s  S e c tio n  788.108. I t  i s  th e r e  s t a t e d :
"The ' r e g u la r  r a t e '  o f  pay unde r th e  
A c t canno t be l e f t  to  a d e c la r a t io n  by th e  p a r t i e s  as to  what i s  to  be t r e a t e d  
as th e  r e g u la r  r a t e  f o r  an em ployee; i t  
m ust be drawn from  whav. happens unde r th e  employment c o n t r a c t . "

S e c t io n  778.109 s t a t e s :
"The 1 re  mi 1a r  r a t e ' under th e  A c t i s  &~~ratep e r h ou r'ta . . The r e g u la r  h o u r ly  
r a t e  o f  pay o f  an employee i s  d e te rm in ed  
by d iv id in g  h i s  t o t a l  rem un e ra tio n  f o r  employment (e x c e p t s t a t u t o r y  e x c lu s io n s )  in  any workweek by th e  t o t a l  number o f  h o u rs  a c tu a l l y  worked by him in  t h a t
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workweek f o r  which such com pensa tion  was p a id . The fo l lo w in g  s e c t io n s  g iv e  some exam ples o f  th e  p ro p e r method o f  d e te r ­m in in g  th e  r e g u la r  r a t e  o f  pay  in  p a r t i c u l a r  i n s t a n c e s . "
S e c t io n  778.114 o f  th e  R e g u la t io n s  c o n ta in s  th e  example o f  th e  p ro p e r method o f  d e te rm in in g  th e  r e g u la r  r a t e  o f  p ay  in  in s ta n c e s  where f ix e d  s a l a r i e s  a re  p a id  f o r  f l u c t u ­a t in g  h ou rs o f  work. T h a t s e c t io n  p ro v id e s :

" ( a )  An employee employed on a s a l a r y  b a s i s  may have hou rs o f  work which f lu c tu a t e  from  week to  week and th e  s a l a r y  may be p a id  him p u rsu a n t to  an u n d e rs ta n d in g  w ith  h i s  em p loyer t h a t  he w i l l  r e c e iv e  such f ix e d  amount as s t r a i g h t  tim e pay f o r  w ha teve r h ou rs he i s  c a l le d  upon to  work in  c work­week, w he the r few o r many. Where th e re  i s  a c l e a r  m u tua l u n d e rs ta n d in g  o f  th e  p a r t i e s  t h a t  th e  f i x e d  s a l a r y  i s  com pensa tion  (a p a r t  from  o v e rtim e  prem ium s) ,  f o r  th e  hou rs worked each workweek, w ha teve r t h e i r  number, r a th e r  th a n  f o r  w o rk in g  40 hou rs o r  some o th e r  f i x e d  w eek ly  work p e r io d , such a s a l a r y  a rrangem en t i s  p e rm it te d  by th e  A c t i f  th e  amount o f  th e  s a l a r y  i s  s u f f i c i e n t  to  p ro v id e  com pensa tion  to  th e  employee a t  a r a t e  n o t l e s s  th an  th e  
a p p l ic a b le  minimum wage r a t e  f o r  e v e ry  hour worked in  th o se  workweeks in  which th e  number o f  h ou rs  he works i s  g r e a t e s t ,  and i f  he 
r e c e iv e s  e x t r a  com pensa tion , in  a d d i t io n  to  such  s a la r y ,  f o r  a l l  o v e rtim e  hou rs worked a t  a r a t e  n o t l e s s  th an  o n e -h a l f  h i s  r e g u la r  r a t e  o f  pay . S in c e  th e  s a l a r y  in  such, a s i t u a t i o n  i s  in te n d ed  to  compensate th e  employee a t  s t r a i g h t  tim e r a t e s  f o r  
w ha te v e r hou rs a re  worked in  th e  workweek, th e  r e g u la r  r a t e  o f  th e  employee w i l l  
v a ry  from  week to  week and i s  d e te rm ined  by d iv id in g  th e  number o f  h ou rs  worked in  th e  workweek in to  th e  amount o f  th e  s a l a r y  to  o b ta in  th e  a p p l ic a b le  h o u r ly  r a t e  f o r  th e  week. Payment f o r  o ve rtim e  h o u rs  a t  o n e -h a l f  such r a t e  in  a d d i t io n  
to  th e  s a l a r y  s a t i s f i e s  th e  o v e rtim e  pay requ i.rement because such hou rs have
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a lre a d y  been compensated a t  th e  s t r a i g h t -  tim e  r e g u la r  r a t e ,  under th e  s a l a r y  a rran gem en t.
" ( L )  The a p p l ic a t io n  o f  th e  p r in c ip l e s  a b o v e - s ta te d  may be i l l u s t r a t e d  by th e  ca se  o f  an employee whose hou rs o f  work do n o t c u s to m a r i ly  fo llo w  a r e g u la r  sch edu le  b u t v a ry  from  week to  week, whose o v e rtim e  work i s  n eve r in  e x c e ss  o f  50 hou rs in  a workweek, and whose s a l a r y  o f  $80.00 a week i s  p a id  w ith  th e  u n d e rs ta n d in g  t h a t  i t  c o n s t i t u t e s  h i s  com pensa tion , e x c ep t f o r  o v e rtim e  prem ium s, f o r  w ha teve r hou rs a re  worked in  th e  workweek. I f  d u r in g  th e  co u rse  o f  4 weeks t h i s  employee works 40, 44, 50 and 48 h o u rs , h i s  r e g u la r  h o u r ly  r a t e  o f  pay in  each o f  th e s e  weeks i s  a p p ro x im a te ly  $2 .00, $1.82, $1.60, and $1.67, r e s p e c t i v e ly .  S in c e  th e  employee has a lre a d y  re c e iv e d  s t r a i g h t - t im e  com pensa tion on a s a l a r y  b a s i s  fo r  a l l  hou rs worked, o n ly  a d d i t io n a l  h a l f - t im e  pay i s  due. F o r th e  f i r s t  week th e  employee i s  e n t i t l e d  t_> be p a id  $80.00; f o r  th e  second week, $83.60 ($80.00 p lu s  4 hou rs a t  91 c e n ts ,  o r  40 hou rs a t  $1.82 p lu s  4 hou rs a t  $ 2 .7 3 ); f o r  th e  t h i r d  week $88.00 ($80.00 p lu s  j.0 hou rs a t  80 c e n ts ,  o r  40 hou rs a t  $1.60 p lu s  10 hou rs a t  $ 2 .4 0 ); f o r  th e  

fo u r th  week ap p ro x im a te ly  $86.72 ($80.00 p lu s  8 hou rs a t  84 c e n ts  o r 40 hou rs a t  $1.67 p lu s  8 hou rs a t  $ 2 .5 1 ).
" ( c )  The ’ f l u c tu a t in g  workweek1 method o f  o v e r t i .  i t  payment may n o t be 

used  u n le s s  th e  s a l a r y  i s  s u f f i c i e n t l y  la r g e  to  a s su re  t h a t  no workweek w i l l  be worked in  which th e  em p loyee 's ave rage  h o u r ly  e a rn in g s  from  th e  s a l a r y  f a l l  below th e  minimum h o u r ly  wage r a t e  a p p lic a b le  under th e  A c t, and u n le s s  th e  
employee c l e a r l y  u n d e rs ta n d s t h a t  th e  
s a l a r y  c o v e rs  w ha tever hou rs th e  job  may demand in  a p a r t i c u l a r  workweek and th e  em ployer pays th e  s a l a r y  even though  th e
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workweek i s  one in  which a f u l l  sch edu le  o f  hou rs i s  n o t worked,, T y p ic a l ly ,  such s a l a r i e s  a re  p a id  to  em ployees who do n o t c u s to m a r i ly  work a r e g u la r  sch edu le  o f  h o u rs  and a re  in  amounts ag reed  on by 
th e  p a r t i e s  as adequa te  s t r a i g h t - t im e  com pensa tion  f o r  lo n g  workweeks a s w e ll a s s h o r t  ones, unde r th e  c irc u m s ta n c e s  o f  th e  employment as a w ho le . Where a l l  th e  le g a l  p r e r e q u i s i t e s  f o r  u se  o f  th e  ' f l u c t u a t i n g  workweek1 method o f  o v e rtim e  payment a re  p r e s e n t ,  th e  A c t, in  r e q u i r in g  t h a t  'n o t l e s s  th a n ' th e  p re s c r ib e d  premium o f  50 p e rc e n t f o r  o v e rtim e  hou rs worked be p a id , does n o t p r o h ib i t  p a y in g  more. On th e  o th e r  hand, where a l l  th e  f a c t s  in d ic a te  t h a t  an employee i s  b e in g  p a id  f o r  h is  o v e rtim e  hou rs a t  a r a t e  no g r e a t e r  th an  t h a t  which he r e c e iv e s  fo r  n o n -o ve rtim e  h o u rs , com pliance w ith  th e  A c t canno t be r e s te d  on any a p p l ic a t io n  o f  th e  f l u c tu a t i n g  workweek o v e rtim e  fo ru m la ."
I t  i s  a b s o lu te ly  c le a r  from  th e  r e g u la t io n  quo ted  above t h a t  th e  f l u c tu a t i n g  workweek method i s  in c lu d ed  w ith in , and i s  an i n t e g r a l  p a r t  o f ,  th e  d e f i n i t i o n  o f  " r e g u la r  r a t e  o f  pay " under th e  F a i r  Labo r S ta n d a rd s  A c t. I t  i s  e q u a l ly  c le a r  t h a t  s in c e  th e  A la sk a  Wage and Hour A c t lo o k s  to  th e  fe d e r a l  F a i r  Labo r S ta n d a rd s  A c t f o r  i t s  d e f i n i t i o n  o f  t h a t  te rm , th e  " r e g u la r  r a t e  o f  p ay " te rm  in  th e  A la sk a  

s t a t u t e  a ls o  in c lu d e s  th e  f l u c tu a t i n g  workweek method. The lo g ic  o f  t h i s  re a so n in g  i s  in e sc a p a b le .

C. The L aw fu ln e ss  o f  th e  F lu c tu a t in g  Workweek Method has C o n s i s te n t ly  Been Upheld Under F e d e ra l Case Law_______
The above c o n c lu s io n  has been s t r o n g ly  and con­s i s t e n t l y  su p p o rte d  by th e  d e c is io n s  o f  th e  fe d e r a l  c o u r t s .  

A lm ost im m ed ia te ly  a f t e r  th e  F a i r  Labo r S ta n d a rd s  A c t o f  1938 was en a c ted , th e  U n ited  S ta t e s  Supreme C ou rt was con­
f ro n te d  w ith  a c h a lle n g e  to  th e  f l u c tu a t i n g  workweek method o f  com pensa tion . T h a t c h a lle n g e  was id e n t i c a l  to  th e  p r e s e n t  c a se  in  t h a t  th e  c o n tro v e rs y  fo cu sed  on th e  meaning o f  th e  te rm  " r e g u la r  r a t e  o f  p a y ."  In  O ve rn ig h t T ra n s p o r ta t io n  Company v . M i s s e l , 316 U .S . 572 (1942 ), th e  employee worked
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a s a " r a t e  c l e r k "  f o r  a c o rp o ra t io n  engaged in  i n t e r s t a t e  m o to r t r a n s p o r t a t i o n  a s a common c a r r i e r .  An ag reem en t had been  e n te re d  in to  betw een th e  company and th e  employee whereby th e  employee re c e iv e d  a f i x e d  w eek ly  wage f o r  i r r e g u l a r  h o u rs , and a r a t e  eq u a l to  one and o n e -h a l f  t im e s  h i s  " r e g u la r  r a t e  o f  p ay " f o r  a l l  h o u rs  i n  e x c e ss  o f  th e  s t a t u t o r y  maximum. In  u pho ld in g  th e  u se  o f  th e  p h ra se  " r e g u la r  r a t e  o f  pay " i n t e r p r e t e a  a s th e  t o t a l  w eekly com pensa tion  d iv id e d  by th e  t o t a l  number o f  h ou rs  worked ( th e  FWW i n t e r p r e t a t i o n ) ,  th e  C o u r t s t a t e d :
"No prob lem  i s  p re s e n te d  in  a s s im i l a t i n g  th e  com pu ta tio n  o f  o v e rtim e  f o r  employees unde r c o n t r a c t  hou rs which a re  th e  a c tu a l h o u rs  worked, to  s im i l a r  com pu ta tio n s f o r  em ployees on h o u r ly  r a t e s . Where th e  
employment c o n t r a c t  i s  f o r  a w eek ly  wage w ith  v a r ia b le  o r  f l u c tu a t i n g  h o u rs , th e  same method o f  com pu ta tion  p roduces th e  r e g u la r  r a t e  f o r  each week. As t h a t  r a t e  i s  on an h o u r ly  b a s i s ,  i t  i s  r e g u la r  in  th e  s t a t u t o r y  sen se  inasmuch a s th e  r a t e  p e r  hou r does n o t v a ry  f o r  th e  e n t i r e  week, though  week by week th e  r e g u la r  r a t e  v a r i e s  w ith  th e  number o f  uou rs  
worked. I t  i s  t r u e  t h a t  th e  lo n g e r  th e  hou rs- th e  l e s s  th e  r a t e  and th e  pay p e r  
h o u r. T h is  i s  n o t an argum en t, hqwever, a g a in s t  t h i s  method o f  d e te rm in in g  th e  
r e g u la r  r a t e  o f  employment f o r  th e  week in  q u e s t io n . A p a r t from  th e  A c t, i f  th e re  i s  a f ix e d  w eekly wage, r e g a r d le s s  o f  th e  le n g th  o f  th e  workweek, th e  lo n g e r  th e  hou rs th e  l e s s  a re  th e  e a rn in g s  p e r  hou r.
T h is  method o f  com pu ta tion  has been approved by each c i r c u i t  c o u r t  o f  ap p ea ls  which has c o n s id e re d  such p rob lem s. I t  i s  t h i s  quo­t i e n t  which i s  th e  ' r e g u la r  r a t e  a t  which 
an employee i s  employed* under c o n t r a c t s  o f  th e  ty p e s  d e sc r ib e d  and a p p lie d  in  t h i s  
p a ra g ra p h  f o r  f i x e d  w eekly com pensa tion  f o r  h o u rs , c e r t a in  o r v a r i a b l e . "  316 U .S . a t  580.

Numerous fe d e r a l  c a se s  have been gu id ed  by th e  p r in c ip l e  e s ta b l i s h e d  in  O ve rn igh t T r a n s p o r ta t io n  Company. The i n t e r p r e t a t i o n  o f  S e c t io n  7 o f  th e  F a i r  Labo r S ta n d a rd s
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A c t made in  t h a t  c a se  has been r e p e a te d ly  u t i l i z e d  to  s a n c t io n  
f l u c tu a t i n g  workweek p ro g ram s. In  th e  N in th  C i r c u i t ,  f o r  example, " r e g u l a r  r a t e  o f  p ay " was s im i l a r l y  d e f in e d  in  R o b e rtso n  v .  A la sk a  Juneau  Gold M in in g  Company, 157 F .2 d  875 (9 th  C i r .  1946 ). In  s t r i k i n g  down a p a r t i c u l a r  pay p la n  which p ro v id e d  a " r e g u la r  r a t e "  f o r  se ven  hou rs o f  th e  w o rk in g  day and s o - c a l le d  "o v e r t im e "  f o r  th e  a d d i t io n a l  one hou r o f  th e  v :o rk in g  day , th e  c o u r t  d e s c r ib e d  th e  p la n  as " a r t i f i c i a l . "  In  f in d in g  t h a t  th e  scheme was d e s ign ed  to  c ircum ven t th e  a p p l ic a t io n  o f  th e  A c t, th e  c o u r t  s t a t e d :

"The A c t [FLSA] does n o t n e c e s s a r i l y  r e q u i r e  an in c re a s e  o f  w ages, n o r does i t  fo r b id  a d e c re a se , so lo n g  as th e  wages p a id  a re  above th e  s t a t u t o r y  minimum. B u t i t  does r e q u i r e  t h a t  a l l  wages o r  th in g s  o f  va2.ue fo rm in g  p a r t  o f  th e  normal w o rk in g  income be u sed  to  d e te rm in e  th e  ' r e g u la r  r a t e , 1 and t h a t  t h a t  r e g u la r  r a t e  be a p p lie d  to  th e  f i r s t  40 hou rs worked, and f o r  a l lh ou rs worked in  a d d i t io n  a r a t e  one ando n e -h a l f  t im e s  th e  r e g u la r  r a t e  m ust be p a i d . "
In  a n o th e r much c i t e d  c a se , L an d re th  v . F o rd , Bacon & D a v is , 147 F .2 d  446 (8 th  C i r .  1945), th e  E ig h t  C i r c u i t  C o u rt o fA ppea ls a l s o  h e ld  t h a t  th e  f l u c t u a t i n g  workweek method, em­
p lo y in g  th e  te rm  " r e g u la r  r a t e  o f  p a y " , i s  iir: une from  a t t a c k  in  fe d e r a l  c o u r t s :

" I f  h i s  [an em p lo y ee 's ) employment i s  f o r  a f i x e d  w eekly com pensa tion  fo r  a week o f  v a r i a b le  o r f l u c tu a t i n g  h o u rs , th e  em p loyee 's r e g u la r  r a t e  o f  pay m ust be d e te rm in ed  byd iv id in g  h i s  f ix e d  w eekly com pensa tion  byth e  number o f  hou rs a c tu a l l y  worked in  any workweek; and in  c a se s  o f  employment a t  a f i x e d  w eekly com pensa tion  f o r  a workweek o f  f l u c tu a t i n g  h o u rs , th e  r e g u la r  r a t e  o f  an employee w i l l  n e c e s s a r i l y  v a r y  from  week to  week a c co rd in g  to  th e  number o f  hou rs w o rked ."
Accord , Mumbower v . C a l l i c o t , 526 F .2 d  1183 (8 th  C i r .  1975); M a s te rs v . M aryland Management C o ., 493 F .2 d  1329 (4 th  C i r .  
1974); J s e r y  v . Godwin Hardware, I n c . , 426 F .S u pp . 1232 (S .D . M ich. 1976 ). See , Conkland v . H o fgesang , 407 F .Su pp . 1090 (W.D. Ky. 1975).
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The same in t e r p r e t a t i o n  o f  th e  " r e g u la r  r a t e "  p h ra se  as i t  i s  u sed  in  §7 o f  th e  FLSA has a ls o  been adop ted  in  r e g u la t io n s  p rom u lga ted  under th e  A c t, 29 C .F .R . §778.114, which a re  c i t e d  above.
In  s h o r t ,  i t  i s  in e sc a p a b le  t h a t  th e  d r a f t e r s  o f  th e  A la sk a  s t a t u t e ,  by u s in g  th e  key p h ra se  " r e g u la r  r a t e  o f  p ay " and by e x p r e s s ly  s t a t i n g  t h a t  th e  fe d e r a l  i n t e r p r e t a t i o n  o f  th e  te rra s  o f  th e  s t a t u t e  shou ld  go ve rn , e n v is io n e d  f l u c t u ­a t i n g  workweek p la n s  s im i l a r  to  th o se  c o n s i s t e n t l y  uphe ld  unde r fe d e r a l  law . S in c e  th e  meaning o f  th e  p h ra se  " r e g u la r  r a t e  o f  p a y " i s  beyond d is p u te  unde r fe d e r a l  law , and s in c e  no A la sk a  s t a t u t e s  o r  r e g u la t io n s  s u g g e s t  a c o n t r a r y  i n t e r ­p r e t a t io n ,  1*>e fe d e r a l  d e f i n i t i o n  sh ou ld  p r e v a i l  and th e  u se  o f  th e  f l u c tu a t i n g  workweek method o f  com pensa tion  sh o u ld  be a c c ep ta b le  under A la sk a  law .

D. The F a c t  T h a t A la sk a  R e q u ire s  th e  Payment o f  O vertim e fo r  Hours Worked in  E x c e s s  o f  E i g h t  Hours in  a S in g le  Workday, U n lik e  th e  F e d e ra l F a i r  Labo r S ta n d a rd s  A c t, Has No Im pac t W hatsoever on th e  Use o f  th e  F lu c tu a t in g  Workv eek Method
As in d ic a te d  above, th e  F a i r  Labo r S ta n d a rd s  A c t r e q u i r e s  o v e rtim e  to  be p a id  fo r  hou rs worked in  e x c e s s  o f  40 hou rs i n  a s in g le  workweek. Many s t a t e  law s, A la s k a ' s  

in c lu d ed , p ro v id e  f o r  o v e rtim e  payments f o r  hou rs worked in  e x c e s s  o f  40 hou rs in  a s in g le  workweek o r  e i g h t  h o u rs  in  a s in g le  workday. T h is  i s  a d i f f e r e n c e  w ith o u t a d i s t i n c t i o n  as f a r  as th e  f l u c tu a t i n g  workweek q u e s tio n  i s  concerned .
Two fe d e r a l  s t a t u t e s  s p e c i f i c a l l y  p ro v id e  f o r  th e  payment o f  o v e rtim e  f o r  a l l  hou rs worked a f t e r  40 hou rs in  a 

s in g le  week o r e i g h t  h ou rs  in  a s in g le  day. Those s t a t u t e s  a re  th e  W alsh -H ealey P u b l ic  C o n tra c ts  A c t, 41 U .S .C . §§327- 333 (c o v e r in g  fe d e r a l  governm ent s u p p l i e r s )  and th e  C o n t Ja c t  Work Hours and S a f e ty  S ta n d a rd s  A c t, 40 U .S .C . §§327-333 
(c o v e r in g  fe d e r a l  governm ent c o n s t ru c t io n  and s e r v ic e  con­t r a c t o r s  ) .  B o th  o f  th o se  s t a t u t e s  r e l y  upon th e  F a i r  Labo r S ta n d a rd s  A c t, in  th e  same manner as th e  A la sk a  Wage nnd Hour Law does, f o r  a d e f i n i t i o n  o f  " r e g u la r  r a t e  o f  p ly " o r  s im i l a r  te rm s , and b o th  o f  th o se  s t a t u t e s  re c o g n iz e  ta e  a p p l i c a b i l i t y  o f  th e  f l u c tu a t i n g  workweek method.

W alsh -H ealey A c t R e g u la tio n s  c o d i f ie d  a t  41 C .F .R . §50.201.103 p ro v id e :
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" ( a )  Employ e s engaged in ,  o r  connec ted  w ith  th e  m anu fa c tu re , f a b r i c a t i o n ,  a ssem b lin g , h a n d lin g , s u p e rv is io n , o r  sh ipm en t o f  m a te r i a l s ,  s u p p l ie s ,  a r t i c l e s ,  o r  equipm ent u sed  in  th e  pe rfo rm ance  o f  th e  c o n t r a c t  may be employed in  e x c e s s  o f  8 hou rs in  any one day o r  in  e x c e ss  o f  40 hou rs in  any one week, p ro v id e d  such  p e rso n s  s h a l l  be p a id  f o r  any hou rs in  e x c e ss  o f  such l im i t s  [ a t ]  th e  o ve rtim e  r a t e  o f  pay which has been s e t  t h e r e fo r  by th e  S e c re ta r y  o f  L ab o r.
" ( b )  U n t i l  o th e rw ise  s e t  by th e  S e c re ta r y  o f  L ab o r, th e  r a t e  o f  pay f o r  such o ve rtim e  s h a l l  be one and o n e -h a l f  t im e s  th e  b a s ic  h o u r ly  r a t e  re c e iv e d  by th e  employee. The 

’ b a s ic  h o u r ly  r a t e '  means an h o u r ly  r a t e  e q u iv a le n t to  th e  r a t e  upon which tim e  and o n e -h a l f  o v e rtim e  com pensa tion  may be computed and p a id  under S e c t io n  7 o f  th e  F a i r  Labo r S ta n d a rd s  A c t o f  1938, as amended." ( CCH WH 1126,200.010. )

These W alsh -H ea ley A c t r e g u la t io n s ,  j u s t  l i k e  th e  A la sk a  
Wage and Hour A c t, adop t th e  F a i r  Labo r S ta n d a rd s  A c t d e f i n i ­t i o n  f o r  " r e g u la r  r a t e  o f  p a y " . They, th e r e fo r e ,  a ls o  adop t 
th e  f l u c tu a t i n g  workweek method which i s  embodied w i th in  th e  FLSA d e f i n i t i o n  o f  " r e g u la r  r a t e  o f  p a y " .

Case law  and a d m in i s t r a t iv e  r u l i n g s  under th e  W alsh -H ealey A c t have a ls o  s p e c i f i c a l l y  approved th e  u se  o f  
th e  f l u c tu a t i n g  workweek method o f  d e te rm in in g  ove rv im e . Hi r e  Noble S t r e e t  M o to rs , In c . ,  15 W .H.Cases 517 (1 962 ); In  re  
R ich la n d  Lime C o ., 10 W.H. Cases 365 (1 951 ); ££ B.&W.S p o r tsw e a r , I n c . , 6 W.H. C ases 1224 (1 947 ); K e l ly  S te e l  
W orks, In c . , R u lin g  o f  th e  S e c re ta ry  o f  Labo r, P .C .-2 2 8 ,March 21, 1947; Edwin & L o u is  B ry , I n c . ,  R u lin g  o f  th e  S e c re ta ry  o f  Lab o r, P .C .-1 9 9 , A ugu st 26, 1946, CCH WH 1126,104.27.

The U n ited  S t a t e s  Labo r D epartm en t has s im i l a r l y  d e te rm ined  t h a t  th e  "b a s ic  r a t e  o f  p ay " unde r th e  C o n tra c t Work Hours and S a fe ty  S ta n d a rd s  A c t i s  to  be computed in  th e  same manner as th e  r e g u la r  r a t e  o f  pay i s  computed under th e  F a i r  Labo r S ta n d a rd s  A c t and has e x p re s s ly  re co gn iz ed  th e  
a p p l i c a b i l i t y  o f  th e  f l u c tu a t i n g  workweek method under t h a t
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s t a t u t e .  CCH WH ?27,056; BNA WHM §99:345; U .S . D epartm en t o f  Labo r Compliance Manual.
The two fe d e r a l  A c ts  d is c u s s e d  above have th e  same o ve rtim e  p ro v is io n s  a s th e  A la sk a  Wage and Hour A c t. A lso  l i k e  t h a t  A la sk a  s t a t u t e ,  th e y  r e l y  upon th e  F a i r  Labo r S ta n d a rd s  A c t f o r  a d e f i n i t i o n  o f  th e  te rm , " r e g u la r  .ra te  o f  p a y " . In  t h i s  manner th e y  in c o rp o ra te  th e  f l u c tu a t i n g  workweek method which i s  embodied in  th e  FLSA " r e g u l a r  r a t e  o f  p ay " d e f i n i t i o n .  The mere f a c t  t h a t  th e s e  s t a t u t e s  have e ig h t-h o u r  o v e rtim e  p r o v i s io n s ,  u n l ik e  th e  F a i r  Labo r S ta n d a rd s  A c t, does n o t in  any way a f f e c t  t h i s  adop tio n  o f  th e  f l u c t u ­a t in g  workweek method.
A rguments t h a t  s t a t e  e ig h t -h o u r  cvAvtim e p ro v is io n s  e s t a b l i s h  a h ig h e r  s ta n d a rd  which m ust ta k e  p recedence o ve r F a i r  Labor S ta n d a rd s  A c t p ro ced u re s  a re  s im i l a r l y  un conv in c in g . Th e re  i s  no q u e s tio n  t h a t  F a i r  Labo r S ta n d a rd s  A c t p ro v is io n s  do n o t excuse noncompliance w ith  h ig h e r  s t a t u t o r y  o ve rtim e  s ta n d a rd s . The F a i r  Labo r S ta n d a rd s  A c t i t s e l f  so  p ro v id e s  in  29 U .S .C . §218 (a ), which re a d s :
"No p ro v is io n  o f  t h i s  c h a p te r  o r  o f  any o rd e r  th e re u n d e r s h a l l  excu se non- com pliance w ith  any fe d e ra l  o r  s t a t e  law o r m un ic ip a l o rd in an ce  e s t a b l i s h in g  a minimum wage h ig h e r  th an  th e  minimum wage e s ta b l i s h e d  under t h i s  c h a p te r  o r  
a maximum workweek low er th an  th e  maximum workweek e s ta b l i s h e d  under t h i s  c h a p te r . "

See a ls o ,  Brennan v . S t a t e  o f  New J e r s e y , 364 F .Su pp . 156 
(D. N . J .  1973); S t a t e  v . Com fo rt Cab, In c . ,, 118 N . J .S u p e r .162, 286 A .2d 742 (1972 ).

A pp ly in g  th e  f lu c tu a t i n g  workweek method to  th e  A la sk a  s t a t u t e ,  however, would n o t in  any way d e ro g a te  from  t h a t  s t a t e ' s  e ig h t -h o u r  o v e rtim e  re q u irem en t. The f l u c t u ­a t in g  workweek method i s  t o t a l l y  c o n s i s t e n t  w ith  e ig h t -h o u r  o ve rtim e  p ro v is io n s  a s  i s  d em on stra ted  by i t s  <se in  connec tio n  w ith  th e  W alsh-H ealey and C o n tra c t Work Hours L e t s .  The f l u c tu a t in g  workweek i s  s im p ly  a method f o r  d e te rm in in g  an em p loyee 's r e g u la r  r a t e  o f  pay . Once t h a t  r e g u la r  r a t e  o f  
pay i s  d e te rm ined , i t  can be u t i l i z e d  j u s t  as r e a d i l y  in  
connec tion  w ith  a 40 -hou r, e ig h t -h o u r  o v e rtim e  p ro v is io n  l i k e  th e  A la sk a  s t a t u t e  as i t  can in  connec tio n  w ith  a mere 40-hour re q u irem en t such a s th e  F a i r  Labor S ta n d a rd s  A c t.
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Under an A la s k a - ty p e  s t a t u t e ,  o v e rtim e  would be p a id  f o r  a l l  hou rs worked in  e x c e s s  o f  e i g h t  h ou rs in  a s in g le  day even unde r th e  f l u c t u a t i n g  workweek method. The o n ly  d i f f e r e n c e  i s  t h a t  th e  r e g u la r  r a t e  o f  pay would be d e te rm in ed  by d iv id in g  t o t a l  rem u n e ra tio n  by t o t a l  hou rs worked t h a t  week in s te a d  o f  by a s ta n d a rd  40 h o u rs , as th e  A la sk a  D epartm en t o f  Labo r w ish e s to  do. The re  i s  no o b s ta c le  w h a tso eve r to  u t i l i z i n g  a f l u c tu a t i n g  workweek method under b o th  d a i l y  and w eek ly  o v e rtim e  re q u ire m e n ts .

E . Because th e  S t a t u t o r y  Language In v o lv e d  in  th e  S ta te  S t a tu t e  I s  C le a r  and Unambiguous on I t s  Face , Dowell Was E n t i t l e d  to  R e ly  Upon th e  F a c ts  o f  th e  S t a tu t e  A b sen t Any C o n tra ry  I n t e r p r e t a t i o n s  o f  th e  A c t by th e  S t a t e  o f  A la sk a
As in d ic a te d  above, th e  p r e v a i l i n g  i n t e r p r e t a t i o n  o f  th e  te rm  " r e g u la r  r a t e  o f  p ay " i s  c le a r  and unambiguous.No c a s e s ,  s t a t u t e s ,  o r  r e g u la t io n s  e x i s t  in  A la sk a  o r  e lsew he re  which s u g g e s t  in  any way t h a t  th e  r e g u la r  r a t e  o f  pay d e f i n i ­

t io n  under th e  F a i r  Labo r S ta n d a rd s  A c t i s  n o t a p p lic a b le  to  th e  A la sk a  Wage and Hour law . T h a t b e in g  th e  c a se , Dowell and o th e r  companies o p e ra t in g  in  A la sk a  a re  t o t a l l y  j u s t i f i e d  in  r e l y in g  upon th e  fa c e  v a lu e  o f  th e  A la sk a  s t a t u t e  and ta k in g  th e  p o s i t i o n  t h a t  th e  f l u c tu a t i n g  workweek method may be u t i l i z e d  under th e  S t a t e ' s  Wage and Hour law .
The o n ly  a u th o r i t y  which has even come c lo s e  to  a d d re s s in g  t h i s  p a r t i c u l a r  i s s u e  in  th e  S ta t e  o f  A la sk a  i s  th e  c a se  o f  Cameron v .  C h ic k a go f Min. C o ., 132 F .Su pp . 665,12 A la sk a  R p ts .  103 (N.D. A la sk a  1948). T h e re , c o n s i s t e n t  w ith  p r e v a i l i n g  a u th o r i t y ,  th e  d i s t r i c t  c o u r t  in  A la sk a  h e ld  

t h a t  " r a t e  o f  p ay " unde r th e  F a i r  Labo r S ta n d a rd s  A c t i s  d e te rm ined  by d iv id in g  th e  f i x e d  w eekly com pensa tion  by th e  number o f  h ou rs a c tu a l l y  worked. I t  s t a t e d  t h a t :
"The [U .S .]  Supreme C ou rt has re p e a te d ly  p o in te d  o u t t h a t  th e  r e g u la r  r a t e  m ust be th e  q u o t ie n t  o f  th e  amount a c tu a l l y  p a id  d iv id e d  by th e  number o f  hou rs a c tu a l l y  worked ; t h a t  i t  m ust be th e  a c tu a l ,  n o t 
f i c t i t i o u s  r a t e  ag re ed  upon and p a id . "(C i t a t i o n s  o m i t te d . )  12 A la sk a  R p t s . ,  a t  108.



Li t t l e r , M e n d e l s o n , Fa s t i f f  &  T i c h y
C

O ff ic e  o f  th e  A t to rn e y  G enera l S t a t e  o f  A la sk a  Sep tem ber 30, 1977 Page 16

Of c o u rse , w h ile  r e p o r te d  in  A la sk a , t h i s  c a se  was d e te rm in ed  in  fe d e r a l  c o u r t  unde r th e  fe d e r a l  F a i r  L abo r S ta n d a rd s  A c t. N e v e r th e le s s ,  i t  i s  th e  o n ly  a u th o r i t y  o f  any typ e  r e p o r te d  in  A la sk a  from  which gu idance cou ld  be so u gh t by Dowell and o th e r  companies c u r r e n t l y  u s in g  th e  f l u c tu a t i n g  workweek co n cep t. In  v iew  o f  t h i s  f a c t ,  D ow ell, 
and th e  o th e r  s im i l a r l y  s i t u a t e d  com panies, co u ld  re a so n a b ly  r e l y  upon th e  f a c e t  o f  th e  Wage and Hour A c t as' j u s t i f y i n g  t h e i r  u se o f  th e  f l u c tu a t i n g  workweek method.

I t  would s u r e ly  p la c e  an onerous bu rden  upon Dowell and th o se  o th e r  companies i f  i t  were h e ld  a t  t h i s  tim e  t h a t  th e y  were l i a b l e  f o r  backpay d e s p i te  t h e i r  good f a i t h  r e l ia n c e  upon th e  e x p l i c i t  p ro v is io n s  o f  th e  Wage and Hour A c t and d e s p i te  th e  f a c t  t h a t  th e r e  has n e v e r been any p re v io u s  in d ic a t io n  t h a t  th e  F a i r  Labo r S ta n d a rd s  A c t d e f i n i ­t i o n  o f  " r a t e  o f  pay " would n o t app ly  under th e  A la sk a  a c t .  Such a h o ld in g  would a ls o  co n tra v en e  g o v e rn in g  C o n s t i tu t io n a l  due p ro c e s s  re q u irem e n ts .

F . S in ce  An Em p lo yee 's R a te  o f  Pay Can A lways Be D e te r ­mined by U t i l i z i n g  th e  A p p ro p r ia te  Fo rm u la , The re  I s  No M e r i t  in  an Argument T h a t th e  F lu c tu a t in g  Workweek 
Method i s  Rendered U naccep tab le by th e  Terms o f  A la sk a  S ta tu te  §23.05.160 as a Pay R a te  Change W ithou t P r i o r  N o t i f i c a t io n

A la sk a  s t a t u t e  §23.05.160 was r e l i e d  upon by th e  Wage and Hour D iv is io n  o f  th e  D epartm ent o f  Labo r in  i t s  i n i t i a l  condemnation o f  th e  f l u c tu a t i n g  workweek method. T h a t s e c t io n  re a d s  as fo l lo w s :
«

"An em ployer s h a l l  n o t i f y  h i s  employee in  
w r i t i n g  a t  th e  tim e  o f  h i r i n g  o f  th e  day and p la c e  o f  payment, and th e  r a t e  o f  pay , and o f  any change w ith  r e s p e c t  to  th e s e  item s on 
th e  payday b e fo re  th e  tim e  o f  change. An em ployer nay g iv e  t h i s  n o t ic e  by p o s t in g  a s ta te m e n t o f  th e  f a c t s ,  and keep in g  i t  p o s te d  c o n sp ic u o u s ly  a t  o r  n e a r th e  p la c e  o f  work where th e  s ta te m e n t can be seen  by each 
employee as he comes o r goes to  h i s  p la c e  o f  w o rk ."

I t  was con tended t h a t  t h i s  s e c t io n  b a rs  th e  u se  o f  th e  f l u c tu a t i n g  workweek method because under t h a t  sy s tem  o f
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com pu ta tio n , an em p loyee 's r a t e  o f  pay w i l l  be s u b je c t  to  change from  week to  week. The re  a re  th r e e  re a so n s  why such an argum ent canno t be su p p o r te d .
F i r s t ,  §23.05.160 i s  n o t a p a r t  o f  th e  A la sk a  Wage and Hour A c t. The Wage and Hour A c t i s  found in  §§23.10.050 to  23 .10 .150 . Because i t  i s  n o t in c lu d e d  in  th e  A c t, §23.05.160 can no t s e rv e  as an in dependen t b a s i s  upon which th e  Wage and Hour D iv is io n  can r e l y  in  p re c lu d in g  th e  u se  o f  th e  f l u c tu a t i n g  workweek method. T h is  c o n c lu s io n  i s  c l e a r  from  th e  te rm s o f  §23.10.075 which c r e a te s  and empowers th e  Wage and Hour D iv is io n  o f  th e  D epartm en t o f  L ab o r. T h e re , and in  §23.10.085, th e  scope o f  th e  Wage and Hour D iv i s io n ' s  a u th o r i t y  i s  e x p r e s s ly  l im i te d  to  a d m in is te r in g  §§50 to  150 o f  th e  Wage and Hour c h a p te r .  I t  does n o t have j u r i s d i c t i o n  to  im plem ent a s e c t io n  which i s  o u ts id e  -o f th e  s t a t u t o r y  scope o f  i t s  p ow e rs .
Second, even assum ing arguendo t h a t  §23.05.160 cou ld  be a s u f f i c i e n t  g round , i t  i s  a p p a re n t t h a t  th e  e x p re s s  te rm s  o f  t h a t  s e c t io n  do n o t, in  any way, p re c lu d e  th e  use o f  th e  f l u c tu a t i n g  workweek method. A l l  t h a t  §23.05.160 r e q u i r e s  i s  t h a t  an employee be in fo rm ed  o f  th e  r a t e  o f  pay he w i l l  re c e iv e  a t  th e  tim e  o f  h i s  h i r i n g ,  and t h a t  he be n o t i f i e d  o f  any changes in  h i s  r a t e  o f  pay which m igh t occu r su b sequ en t to  t h a t  tim e . S e c t io n  23.05.160 i s ,  th e r e fo r e ,  e s s e n t i a l l y  a n o t ic e  s t a t u t e .  I t s  p r im a ry  fo cu s i s  to  

g u a ra n te e  t h a t  an employee i s  g iv e n  s u f f i c i e n t  p r i o r  n o t ic e  o f  any change in  h i s  wage r a t e .
D e sp ite  Wage and Hour D iv is io n  a s s e r t i o n s  to  th e  c o n tra r y ,  unde r th e  f l u c tu a t i n g  workweek method, th e  r e q u i r e ­m ents o f  t h i s  s e c t io n  a re  s a t i s f i e d .  I t  sh o u ld  be k e p t in  mind t h a t  th e  f l u c tu a t i n g  workweek method i s  b a s i c a l l y  a s a l a r y  approach to  employee com pensa tion . As in d ic a te d  p re v io u s ly ,  employees w o rk ing  under t h a t  method re c e iv e  a g u a ran te ed  w eekly s a l a r y  which rem ain s th e  same even though  th e  amount o f  hou rs th e y  work p e r week may f l u c tu a t e ,  o f  c o u rse , th e  r a t e  p e r  hour unde r such a sy s tem  may d i f f e r  from  week to  week depend ing on th e  number o f  hou rs worked, b u t t h i s  i s  t r u e  o f  a l l  s a l a r y  com pensa tion  p rog ram s. W hile th e  h o u r ly  r a t e  may f lu c tu a te ,  th e  s a l a r y  rem a in s th e  same.
Of c o u rse , th e  c a lc u la t io n  o f  o v e rtim e  compensa­t i o n  may cau se d i f fe r e n c e s  in  th e  amount o f  an em p loyee 's w eek ly  com pensa tion , b u t t h i s ,  once a g a in , i s  a s i t u a t i o n  

t y p i c a l  o f  a l l  em ployees. O vertim e com pensa tion  o f  n e c e s s i t y
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f l u c tu a t e s  f o r  a l l  em ployees depend ing upon w he th e r, and to  what e x te n t ,  o v e r tim e  i s  worked.
T h ird ,  §23.05.160 canno t be a b a r  to  th e  f l u c t u a t i n g  workweek method s in c e  i t  h as been h e ld  n o t to  b a r  B e lo  

p la n s .  The A la sk a  D epartm en t o f  Labo r h a s on s e v e r a l  o c c a s io n s  in d ic a te d  t h a t  i t  f in d s  no prob lem  in  a c c e p tin g  th e  u se  o f  
a B e lo  p la n  method o f  com pen sa tion . A B e lo  p la n , l i k e  th e  f l u c t u a t i n g  workweek method, in v o lv e s  a sy s tem  whereby an em p loyee 's h o u r ly  wage r a t e  changes on a w eek ly  b a s i s  r e l a t i v e  to  th e  number o f  hou rs worked t h a t  week. B u t th e  g u a ran te ed  s a l a r y  rem a in s th e  same, j u s t  as under th e  f l u c tu a t i n g  workweek method. The th e o ry  beh ind  th e  two methods i s  i d e n t i c a l .  I f  th e  B e lo  p la n  i s  n o t p re c lu d ed  by §23.05.160 th en  l o g i c a l l y  th e  f l u c t u a t i n g  workweek method sh ou ld  n o t be s u b je c t  to  a t ta c k  on t h i s  g round .

IV
CONCLUSION

The p ro c e d u ra l u n d e rs ta n d in g  between Dowell and th e  Wage and Hour D iv is io n  c a l l s  f o r  th e  s im u lta n eo u s  sub ­m is s io n  o f  p o s i t io n  p ap e rs  to  th e  A tto rn e y  G e n e ra l's  O f f ic e .  The d e c is io n  of. th e  A t to rn e y  G e n e ra l's  O f f ic e  i s  to  be based  upon th o se  p o s i t i o n  p ap e rs  and any a d d i t io n a l  in fo rm a tio n  which th e  p a r t i e s  may be c a l le d  upon to  su bm it. Dowell h e reb y  r e q u e s ts  t h a t  p r i o r  to  th e  is su a n c e  o f  any d e c is io n  ad v e rse  to  i t s  p o s i t i o n  s e t  f o r t h  above, i t  be g ra n te d  an o p p o r tu n i ty  to  su bm it a d d i t io n a l  in fo rm a tio n , e i t h e r  by 
f u r t h e r  docum en ta tion  o r  by an o r a l  p r e s e n ta t io n ,  to  a d d re s s  p o in t s  c o n ta in ed  in  th e  t e n t a t i v e  d e c i s io n 'o f  th e  A t to rn e y  G e n e ra l's  O f f ic e .

I f  you have any q u e s t io n s  re g a rd in g  t h i s  m a t te r ,  
o r  i f  we can su p p ly  any a d d i t io n a l  in fo rm a tio n  w ha tso eve r, p le a s e  do n o t h e s i t a t e  to  c o n ta c t me.

c c : Lo ca l Counse lNorman C. Gorsuch
E ly ,  Guess Sc RuddS u i te  A, M endenhall B u i ld in g
Juneau , A la sk a  99801
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FULL-TIME

PART-TIME

TEMPORARY 1
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The Honorable Charlie Bussell 
House of Representatives 

Chairman, House Judiciary Committee 
Alaska State Legislature

»■

Capitol, Room 124 
Pouch V

Juneau, Alaska 99811 

Dear Sir:

I would like to express my support for H.B. 223 which is now pending 
in your committee. When the work schedules were set up with the
F.W.W. or Belo pay plan, there were no complaints and people were 
happ^t to have employment. This is another case of some opportunist 

trying to make a case out of something that was approved by 

t employee. If the employee did not approve of the plan,
should have resigned.

Address: Roqer Seibert

SRA Box 1735-1 

Anchorage, AK 99507



April 26, 1983

V-
The honorable Charlie Bussell
House of Representatives 
Chairman, House Judiciary Committee 

Alaska State Legislature 
Capitol, Room 124 
Pouch V
Juneau, AK 99811 

Dear Sir:

I would like you to know that I support HB 223. " I feel 

a law that we need.

Q •? nroral \/

SRA Box 1153 

Anchorage, AK 99502



TESTIMONY ON HB 223 '
M r. C ha irm an , Members o f  th e  Com m ittee , my name i s  

L a r r y  Compton, P r e s id e n t  and Owner o f  Time S a v e r  G roce ry  
IN C ., I  have l i v e d  in  A la s k a  s in c e  1954 and may I  add have 
no c o n n e c tio n s  w ith  th e  Gas and O il I n d u s t r y .  I  r e g r e t  t h a t  
I  was u n ab le  to  s ta y  and t e s t i f y  in  p e rso n . I  have 
n o th in g  to  g a in  by t h i s  p a s s a g e  o f  HB 223. However, I  do f e e l  
I  have some th in g  to  lo s e  i f  i t  f a i l s .  I  w i l l  lo s e  f a iq h  * 
in  a .sy s tem  t h a t  has b e e n fa i r  and e q u i ta b le  in  my eye s f o r  
30 y e a r s .  A sy s tem  t h a t  i s  supposed  to  d e a l f a i r l y  w i th  
Employee and Em p loye r a l i k e .  I  o n ly  a s k  t h a t  you c o n tin u e  to  
ap p ly  f l in t  same f a i r n e s s  in  th e  fu tu r e  by p a s s in g  HR 223.
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K E  M O R A N D U M F e b ru a ry  3, 1983

.  J j ' M ?

a  a

P O U C H  Y  .  S i A l E  C A P l I O l  

J ' J N E A U .  A L A S K A  9 9 8 1 1  

0 0 7  A t S . 3 6 0 0

SU3JECT: R e t r o a c t i v i t y  o f  o v e r t im e  pay p r o v i s io n s  
(Work O rder No. 13-0714)
R e p r e s e n ta t iv e  C h a r l ie  B u s s e l l
Thomas A. S o fo  / f j ^L e g i s l a t i v e  C oun se l

The s u b je c t  work o rd e r  in c lu d e s  a r e q u e s t  f o r  a r e t r o a c t i v e  c la u s e  to  th e  a t ta c h e d  d r a f t  b i l l  c o n c e rn in g  m ethods o f  
o v e r t im e  paym en t. A r e t r o a c t i v e  c la u s e  may make th e  b i l l  s u b je c t  to  l e g a l  c h a l le n g e .
I  do n o t know enough abou t th e  f a c t s  su rro u n d in g  th e  
p ro p o s a l c o n ta in e d  in  th e  d r a f t  b i l l  to  a d v is e  you in  
p r e c i s e  te rm s , b u t would c a u tio n  you t h a t  th e  r e t r o a c t i v e  
p o r t io n  o f  th e  b i l l  may be c h a lle n g e d  on c o n s t i t u t i o n a l  
g ro u n d s . One b a s i s  f o r  c h a l le n g e  would be th e  p r o h ib i t i o n  
a g a in s t  im pa irm en t o f  c o n t r a c t s ,  found in  b o th  th e  U n ited  
S t a t e s  and th e  A la sk a  C o n s t i t u t io n s  (U .S . C o n s t i t u t io n ,  
A r t i c l e  I ,  s e c t io n  10; A la sk a  C o n s t i t u t i o n ,  A r t i c l e  I ,  
s e c t io n  15 ). A n o th e r b a s i s  would be th e  due p ro c e s s  g u a ra n te e s  in  th e  F i f t h  and F o u r te e n th  Amendments o f  th e  
U .S . C o n s t i t u t i o n  and A r t i c l e  I ,  s e c t io n  7 o f  th e  A la sk a  C o n s t i t u t i o n .
I f  c h a lle n g e d  on th e s e  g ro u n d s , th e  c o u r t  would l i k e l y  
exam ine th e  r i g h t s  and e x p e c ta t io n s  a f f e c t e d  by th e  b i l l ,  
w he th e r th o se  r i g h t s  and e x p e c ta t io n s  were s u b s t a n t i a l  and 
w he th e r th o se  r i g h t s  o r e x p e c ta t io n s  were u n f a i r l y  d e fe a te d  
by th e  b i l l .  Some v e s te d  r i g h t s  a re  immune from  l e g i s l a t i v e  i n t e r f e r e n c e ,  b u t ,  a s  in d ic a te d  above , we a re  n o t a b le  to  
a s c e r t a i n  w h e th e r such  r i g h t s  a re  in v o lv e d  h e re  s in c e  we do n o t have s u f f i c i e n t  f a c t u a l  in fo rm a t io n .
I f  you w ish  to  d i s c u s s  t h i s  f a c e t  o f  th e  b i l l  f u r t h e r  p le a s e  g iv e  me a c a l l  a t  y o u r c o n v en ie n c e .
TAS:1 jb

A
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" The H o n o r a b l e  J o h n  Cowdery  
R e p r e s e n t a t i v e  * '•
C a p i t a l ,  Room 409 
J u n e a u /  A l a s k a  99811

w ti ■

Re:  " HB 223
• -  r v .

De ar  R e p r e s e n t a t i v e  Cow de ry :
.7 ,-)v»

• f

n e w l yWe r e p r e s e n t  t h e  A l a s k a  Wage S e c u r i t y  A s s o c i a t i o n ,  a 
f o r m e d  a s s o c i a t i o n  c o n c e r n e d  a b o u t  House  B i l l  2 2 3 .  S e c t i o n s  3 :&• 
an d  4 o f  HB 223 wo u l d  r e t r o a c t i v e l y  e l i m i n a t e  c i v i l  a nd  - 
c r i m i n a l  l i a b i l i t y  o f  e m p l o y e r s  who i l l e g a l l y  u s e d  a 
f l u c t u a t i n g  w o r k w ee k  p l a n  t o  p a y  t h e i r  e m p l o y e e s  l e s s  i n  
o v e r t i m e  “' t h a n  t h e y  w e re  e n t i t l e d  t o  be  p a i d  u n d e r  t h e  A l a s k a  
wage  a n d  h o u r  l a w .  T h i s  l e g i s l a t i o n  wou ld  v i o l a t e  t h e  
C o n s t i t u t i o n  by  d e n y i n g  t h e  e m p l o y e e s  t h e i r  e x i s t i n g  c o n t r a c t  
r i g h t  t o  p a y m e n t  i n  a c c o r d a n c e  w i t h  t h e  l a w .

The A s s o c i a t i o n ' s  members  i n c l u d e  e m p l o y e e s  who ,  i f  HB 223 
p a s s e s  i n  i t s  p r e s e n t  f p r m ,  w i l l  l o s e  t h e  o v e r t i m e  c o m p e n s a t i o n  
t h e y  h a v e  a l r e a d y  e a r n e d  u n d e r  t h e  l a w .  I t  a l s o  i n c l u d e s  
i n d i v i d u a l s  who s i m p l y  b e l i e v e  t h a t  i t  i s  u n j u s t  t o  t a k e  away 
w h a t  A l a s k a n s  h a v e  e a r n e d  t h r o u g h  t h e i r  h a r d  l a b o r s  a n d  t o  
e x c u s e  p a s t  v i o l a t i o n s  o f  t h e  l a w  by  m a i n l y  l a r g e ,  n o n - A l a s k a n  
c o m p a n i e s .  Among t h e  member s  a r e  f o r m e r  S e n a t e  P r e s i d e n t  
Chancy  C r o f t  an d  f o r m e r  C o m m i s s i o n e r  o f  Labo r  G i l  J o h n s o n .

B r i e f l y ,  t h e  l a w  w h i c h  t h e  c o m p a n i e s  v i o l a t e d  w e n t  i n t o  
e f f e c t '  i n  J a n u a r y ,  1 9 7 9 .  The a f f e c t e d  c o m p a n i e s  w e r e  g i v e n  
n o t i c e  b e f o r e  t h e  l a w  be ca m e  e f f e c t i v e ,  and  t h e  Wage a nd  Hour  
D i v i s i o n  o f  t h e  D e p a r t m e n t  o f  L a b o r  w r o t e  t o  t h r e e  o f  t h e  
l a r g e s t  c o m p a n i e s ,  O t i s  E n g i n e e r i n g ,  D r e s s e r  I n d u s t r i e s ,  . and 
D o w e l l  D i v i s i o n  o f  Dow C h e m i c a l ,  i n f o r m i n g  t h em  o f  t h e  new 
r e g u l a t i o n  c o n c e r n i n g  o v e r t i m e .  N e v e r t h e l e s s -,  t h e  c o m p a n i e s  
c h o s e  t o  i g n c r e  t h e  l a w .  D r e s s e r  was  s u e d  i n  O c t o b e r ,  1 9 7 9 ,  by  
t h e  D e p a r t m e n t  o f  L a b o r ,  a nd  l o s t  i n  b o t h  t h e  S u p e r i o r  and  
S up r e m e  C o u r t s . ’ I n c r e d i b l y ,  o n l y  i n  No v e m b er ,  1 9 8 1 ,  d i d  
D r e s s e r  f i n a l l y  d e c i d e  i t  s h o u l d  c o m p l y  w i t h  t h e  l a w .
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S in c e  th e  f i r s t '  l a w s u i t ,  a d d i t i o n a l  l a w s u i t s  have been  
b r o u g h t  a g a i n s t  th e  c o m p a n ie s . The p re c e d e n t s e t  by th e  
l i t i g a t i o n  b ro u g h t  by th e  D ep a r tm en t o f  L ab o r p ro v id e s  a c l e a r  
i n d i c a t i o n  t h a t  th e  com pan ie s w i l l  l o s e  a g a in .  T h u s , h a v in g  
v i o l a t e d  th e  la w , h a v in g  been  su ed  b e c a u se  o f  i t  and h a v in g  
l o s t ,  and now f a c i n g  a d d i t i o n a l  l a w s u i t s  w h ich th e y  w i l l  l o s e ,  • 
t h e  c o m p an ie s  s e e k  t o  e vad e  th e  law  and th e  j u d i c i a l  p r o c e s s  .. 
th r o u g h  HB 223 . \  • . . .  . ' - j * . ,  - ’ • '

• * ' » • • * *  •"** "* . . • " 
The p r e c e d e n t  t h a t  w ou ld  be' s e t .  i f  t h e  c u r r e n t - v e r s i o n ,  o f  • n4;: 

H3 223 p a s s e s  b e a r s  c l o s e  s c r u t i n y .  E s s e n t i a l l y ,  th e  b i l l  a sk s-V  
- t h e  L e g i s l a t u r e  t o .  c h o o se  s i d e s  i n  t h e  p e n d in g  l i t i g a t i o n * ,  and v>";jV fi^ | 

to  c h o o se  th e  s i d e  o f*  l a r g e ,  n o n .-A la sk a n  com pan ie s t h a t  h a v e  
v i o l a t e d  t h e  la w . The ju d ic i a r - y  i s  th e  a p p r o p r i a t e  b ra n c h  o f  ’ ./v  
g o v e rn m e n t to . d e c id e  th e  l i t i g a t i o n , *  n o t  th e  L e g i s l a t u r e .  I f  .'c-̂ 4 
t h e  L e g i s l a t u r e  i n v o l v e s  i t s e l f  in  th e s e  l a w s u i t s ,  i t  w i l l  

“ a p r e c e d e n t  w h ich  w i l l  b e  lo o k e d  to  b y  o th e r  p a r t i e s  in v o lv e d ’ . ' ’ 
in  l i t i g a t i o n - w h ich  th e y  b e l i e v e  th e y  w i l l  !»ose, and by o t h e r s  • 
who h a v e  v i o l a t e d  th e  law  and s e e k  an  e a s y  way o u t .  •*

• • j .  • * .
; : • We a sk . 'o n ly  t h a t  b e fo r e  y o u . v o t e ,  you  c o n s id e r  s e r i o u s l y  r

t h e  im p l i c a t i o n s  HB 223 h a s  f o r  o u r . s y s te m s  o t  law  and ! v -^^1',^ 
j u s t i c e .  I f  yo u  h a v e  any q u e s t i o n s  o r  need  f u r t h e r -  •.*'» "
i n f o r m a t i o n ,  I  e n c o u ra g e  you t o  c o n t a c t  me. The members o f  ' ....
A s s o c i a t i o n  and o t h e r s  who w i l l  u n f a i r l y  be a f f e c t e d  by t h i s  
l e g i s l a t i o n  a r e  a l s o  a n x io u s  t o _ d i s c u s s  t h i s  w ith  y o u .

. ’ V e ry  t r u l y  y o u r s ,
•FAULKNER, BANFIELD , DOOGAN 

& HOLMES

t h e ' - ^ f

An tho i S h o l t y /

!



ALASKA WAGE AND .HOUR ACT
B R IE F IN G  P A P E R  - "  T H E " FLO'CTu'A’/x 'ivG  WORK WEEK

S e v e r a l  in a c c u r a te  and m i s l e a d in g  c la im s  a r e  b e in g  made in  
s u p p o r t  o f  th e  p o s i t i o n  t h a t  th e  A la s k a  Wage and Hour A c t shou ld  
be am ended t o  e l im in a t e  em p lo yee  c la im s  w h ich  a r e  c u r r e n t l y  p en d in g  
i n  c o u r t . '  The e m p lo y e e s ’ c l a im s  a r e  f o r  o v e r t im e  w ages which were 
n e v e r  p a id  b e c a u se  o f  t h e i r  e m p lo y e r s '  .u s e  o f  an u n la w fu l payment 
f o rm u la  known a s  t h e  f  l u c t u a t i r w o r k  week (FWW) . .The g u e s t  io n s .  . 
r a i s e d  b y  th e s e  a rg u m e n ts  a r r  d£ ;c u s s e d  b e lo w .

- - t - I . -  D id E m p lo y e r s  Have R e a so n  to  Know o f  th e  FWW R e g u la t io n s ? :
- - - - - -  — -— — — — ~  v . . .. . . .  - r~

P r i o r  t o  a d o p t io n  o f  t h e  r e g u l a t i o n ,  th e  D ep a rtm en t o f  Lab o r 
m a i l e d  n o t i c e s  o f  t h e  p ro p o se d  r u le -m a k in g  d i r e c t l y  to .  a f f e c t e d  
b u s i n e s s e s ^  H e a r in g s  w e re ’ th e n ,  he)Ld i n  Ju n e a u ,  F a i r b a n k s ‘ and .. 
A n c h o ra g e . ’ . S h o r t l y  a f t e r  th e  r e g u l a t i o n  w as a d o p te d , Donald R . *-C ‘ 
W i l s o n , _ th e  D e p a r tm e n t ' s  Wage and Hour i n v e s t i g a t o r  in  A ncho rage , 
w r o te  l e t t e r s  t o  t h r e e  o i l f i e l d  s e r v i c e  com pan ie s —  O t i s  . .
E n g i n e e r i n g ,  th e  D o w e ll D i v i s i o n  o f  Dow C h em ic a l, and D re s s e r  \ ^
I n d u s t r i e s  .—  in fo rm in g  th em  o f  i t s  a d o p t io n . :

• •*.«••• . *. • 2* ’• •
• 1 * •» » • ■ •  *• *' *  , •• * • • •  a  * • » • * » « . «  • ».  . . *, • * • " * • *  • * " . * • -  * , ^

I n  O c to b e r 1979 th e  D e p a r tm e n t o f  L a b o r  su ed  D re s s e r  In d u s t r ie s y *  
one o f  th e  co m p an ie s  now b e in g  s u b je c te d  t o  a c l a s s  a c t i o n ,  c la im in g  
a  v i o l a t i o n  o f  t h e  r e g u l a t i o n .  I n  O c to b e r 1980 th e  S u p e r io r  C o u r t
e n t e r e d  a ju d gm en t in  fa v o r , -o f th e  D e p a r tm e n t. I n  Sep tem be r o f
1381 t h e  Sup rem e C o u r t  a f f i rm e d  t h i s  ju d gm en t. D r e s s e r  d id  n o t 
b r i n g  i t s  p aym en t s y s te m  i n t o  com p lia n c e  w i th  th e —law  u n t i l  November 
1981 .

E v id e n c e  d i s c o v e r e d  i n  a c l a s s  a c t io n  l a w s u i t  f i l e d  a g a in s t  
S c h lu m b e rg e r  L im i t e d  s e e k in g  u n p a id  w ages a r i s i n g  from  t h a t  com pany's 
.u se  o f  an FWW scheme i n d i c a t e s  t h a t  aw a re n e s s  o f  th e  r e g u l a t i o n  
ar.d t h e  l i t i g a t i o n  s e e k in g  t o  e n fo r c e  i t  w as w id e - s p r e a d  among 
e m p lo y e r s .  A memorandum o b ta in e d  from  S c h lu m b e rg e r  and d a te d  
J a n u a r y  23 , 1981, s t a t e s  t h a t  S c h lu m b e rg e r  was a s s i s t i n g  w i th  
D r e s s e r ' s  l e g a l  f e e s  th r o u g h  th e  P e tro le u m  Equ ipm en t S u p p l i e r s  
A s s o c i a t i o n  (P E S A ) , an i n d u s t r y  t r a d e  o r g a n i z a t i o n .  A n o th e r 
S c h lu m b e rg e r  memorandum, d a te d  Ju n e  25, 1980, d i s c u s s e s  an in -h o u se  
s t u d y  " t o  d e te rm in e  th e  im p a c t o.f d i s c o n t i n u in g  FWW", th o u gh  t h i s  
memo d o e s  n o t  s p e c i f i c a l l y  m en tio n  th e  D r e s s e r  l a w s u i t .  S ch lum b e rg e r 
d id  n o t  m & 'dify i t ' s  FWW s y s te m  u n t i l  M arch 1982 , f i v e  m on th s a f t e r  
t h e  Sup rem e C o u r t  u p h e ld  th e  v a l i d i t y  o f  th e  FWW r e g u l a t i o n .



i g n o r a n t  o f  th e  FWW r e g u l a t i o n  i n  s p i t e  o f  th e  p u b l ic  ru le -m a k in g  
p r o c e e d in g s  and P E S A 's  f i n a n c in g  o f  D r e s s e r ' s  l i t i g a t i o n ,  any e xcu se  
f o r  r e m a in in g  i g n o r a n t  ended in  S e p tem b e r 1981, when th e  Supreme 
C o u r t  u p h e ld  t h e  r e g u l a t i o n .  S in c e  th e  Wage and Hour A c t c o n ta in s  
a  tw o  y e a r s  s t a t u t e  o f  l i m i t a t i o n s ,  em p lo y e rs  who b ro u g h t t h e i r  
s y s te m s  I n t o  c o m p lia n c e  w i tn  m e  law  in  a t im e ly  f a s h i o n - and who
h a v e  n o t  b een  su ed  w i l l  soon be i n s u l a t e d ’ from  l i a b i l i t y  e n t i r e l y .  ..

• • • ** . *

3 . W i l l  Em p lo y e e s  R e c e iv e  a W in d fa il l i f  th e  P ro p o sed  B i l l  . . ;
i s  h o t  P a s s e d ?

I f  an e m p lo y e r
m inimum  wage o r . . t h a t ,  he w i l l  n o t  r e c e i v e . e x t r a  com pen sa tio n  f o r  • 
o v e r t im e ,  and  i s  th e n  su ed  f o r  h i s \  u n la w fu l  c o n d u c t ,  he c an n o t d e fe n d ^  
a g a o n s t  th e  l a w s u i t  by a rg u in g , t h a t ; th e  em p loyee had  no b a s i s  f o r  
’e x p e c t i n g ’ t o  b e  p a id  m o re . Em p lo y e e s  have  a r i g h t ‘ t o  e x p e c t t h a t "  
t h e i r  e m p lo y e r s  w i l l  obey  th e .  law  when d e te rm in in g  t h e i r  r e g u l a r  , f  
an d  o v e r t im e *  c o m p e n sa tio n  I  ̂ I t  i s  r i d i c u l o u s  t o  a rg u e  t h a t  em ployee 
l i k e  th o s e  who a r e  s e e k i n a  t o  r e c o v e r  o v e r t im e  w aaes w h ich  rem a in  
u n p a id  b e c a u s e  
a  w i n d f a l l .  T h e y
t h e y  h ad  a  r i g h t  t o  r e c e iv e  i n  t h e i r  o r i g i n a l  p a y c h e c k s .
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ALASKA WAGE AND HOUR ACT
B R IE F IN G  PA PE R  -  L IQ U ID A T E D  DAMAGES

I t  h a s  b een  a rg u e d  t h a t  th e  m an d a to ry  l i q u i d a t e d  damages 
p r o v i s i o n  i s  u n f a i r  and t h a t  A la s k a  sh o u ld  a d o p t th e  " g o o d ' f a i t h "  
s t a n d a r d  a p p l i e d  b y  th e  f e d e r a l  go ve rnm en t s in c e  1P<7. In  1959, 
when th e  A la s k a  l e g i s l a t u r e  a d o p te d  a -m a n d a to ry  do ib le  damages 
p r o v i s i o n /  i t  w i s e l y  c h o se  n o t to  im i t a t e  th e  f e d e r a l  app roach .
The c o n se q u e n c e s  o f  a d o p t in g  th e  f e d e r a l '  s ta n d a rd  now w i l l  be t h a t  
e m p lo y e e s  w i th  s m a l l  o r  m o d e ra te  s i z e d  c la im s  w i l l  fa c e  econom ic . 
h u r d l e s  w h ich  w i l l  p r e v e n t  them  from  e n fo r c i n g  t h e i r  r i g h t s  unde r 7 
a s t a t u t e  w h ich  d e p e n d s , i n  l a r g e  p a r t ,  on p r i v a t e  e n fo rc em en t *' 
e f f o r t s .  A d o p tio n  o f  a .''bad f a i t h " ' r e q u i r e m e n t  f o r  doub le  dam ages^ ' 
w i l l  a l s o  e l im in a t e  an im p o r ta n t  d e t e r r e n t  t o  v i o l a t i o n s .  T h e se ' 
f a c t o r s  "a re  d i s c u s s e d  i n  g r e a t e r  d e t a i l  be low .' ' 1 • - T;" ^

• — * *. * ? * •  • • • • • •• • . • # * • i * ^

**•’ * '  ■ *. • * . r •. .1 .. The Eco nom ic  H u rd le s . " "  .
'Though th e  D e p a r tm e n t o f  L ab o r- .c a n  p r o s e c u te  c la im s  f o r  c a se s .' 

i n v o l v i n g  $ 5 ,0 0 0 .0 0  o r  l e s s  in  u n p a id  w ages [ s e e , 8AAC 5 1 5 .1 7 5 (b ) ) ,  
c l a im s  i n  e x c e s s  o f  5 ,0 0 0 .0 0  m u s t be p u r su e d  th ro u g h  p r i v a t e  . :
a t t o r n e y s .  A "g o o d  f a i t h "  s ta n d a r d  wou ld  be e x t r a o r d i n a r i l y  
d i f f i c u l t  t o  p ro v e  t o  th e  s a t i s f a c t i o n  o f  th e  c o u r t  w i th o u t  .. 
c o n d u c t in g  com p le x  and e x p e n s iv e  p r e - t r i a l  d e p o s i t i o n s . a n d  document'- 
s e a r c h e s .  A b s e n t" ’ " sm o k in g  p i s t o l s "  o b ta in e d  d u r in g  p r e - t r i a l . '  
d i s c o v e r y ,  many e m p lo y e r s  .w i l l ,  no ’ d o u b t, e l e c t  t o  ta k e  t h e i r  
c h a n c e s  a t  a t r i a l  a t  w h ich  th e  em p loyee w i l l  b e a r  th e  bu rden  o f  
p r o v i n g  bad  f a i t h .  Few p e o p le  n o m in a l ly  c o v e re d  b y  th e  p r o t e c t i o n  
o f  th e  Wager and Hour A c t  w ou ld  be a b le  t o  a f f o r d  su ch  an e x p e n s iv e  
and  l e n g th y  p r o c e s s .  Though a t  th e  p r e s e n t  t im e ,—la w y e r s  f r e q u e n t l y  
t a k e  .su ch  c a s e s  on a  c o n t in g e n t  f e e  th e  Code o f  P r o f e s s i o n a l  
R e s p o n s i b i l i t y  g o v e r n in g  a t t o r n e y  c o n d u c t r e q u i r e s  th e  c l i e n t  t o  
b e  u l t i m a t e l y  r e s p o n s i b l e  f o r  l i t i g a t i o n  and d i s c o v e r y  e x p e n se s , 
r e g a r d l e s s  o f  t h e  o u tc o m e . F u r th e rm o re ,  la w y e r s  w ou ld  soon l e a r n  
t h a t  th e  im p r e c i s i o n  and  e l a s t i c i t y  o f  a "g o o d  f a i t h "  s ta n d a rd  make 
i t  u n e c o n o m ic a l . to  h a n d le  sm a ll  o r  m od e ra te  c l a im s .  The o b v io u s  
r e s u l t  o f  t h e s e ’ e co n om ic  d i s i n c e n t i v e s  i s  t h a t  many p eo p le  w i l l  
s im p ly  b e  u n a b le  t o  e n fo r c e  t h e i r  r i g h t s .

2. P r i v a t e  E n fo rc e m e n t o f  th e  Wage and Hour A c t .  •
Though th e  D e p a r tm e n t o f  L a b o r  h a s  a u t h o r i t y  t o  e n fo rc e  th e  

Wage and Hour A c t,* , i t  c a n n o t be e x p e c te d  t o  m o n i to r  a l l  a c t i v i t i e s  
o f  a l l  e m p lo y e r s  o f  th e  S t a t e  and t o  p r o s e c u te  a l l  p o t e n t i a l  wage 
c l a im s ,  a t  l e a s t  n o t  w i th o u t  an e x t e n s i v e  and c o s t l y  e x p a n s io n  o f  
i t s  c u r r e n t  b u r e a u c r a c y .  The c u r r e n t  d o u b le  dam ages p r o v i s i o n  in  
th e  Wage and Hour A c t  m akes i t  m o ie e c o n o m ic a l ly  r e a l i s t i c  f o r  
p r i v a t e  p a r t i e s  t o  o b t a i n  th e  l e g a l  a s s i s t a n c e  r e q u i r e d  to  r e d r e s s  • 
v i o l a t i o n s ,  a n d , t h u s ,  c r e a t e s  an e f f i c i e n t ,  p r i v a t e l y  funded  
e n fo r c e m e n t  m ech an ism .



A s  n o te d  a b o v e , i t  w ou ld  be d i f f i c u l t  t o  d i s p r o v e  an e m p lo y e r 's  
c l a im  t h a t  i t  w a s a c t i n g  in  good f a i t h  when i t  u n d e rp a id  i t s  em p lo v ee s . 
The c u r r e n t  d o u b le  dam ages p r o v i s i o n  e n c o u ra g e s  em p lo y e rs  to  e d u c a te  • .* 
t h e m s e l v e s  a s  t o  t h e  la w ' s  r e q u i r e m e n t s .  I t  a l s o  e n c o u ra g e s  employers-'**' 
t o  m o n i t o r  c h a n g e s  i n  th e  r e g u l a t i o n s  and in  th e  Wage and Hour A c t- - ’ - ’ 
and  t o  s p e e d i l y  a d a p t  t h e i r  c o m p e n sa tio n  s y s te m s  t o - t h e s e  c h a n g e s . **
The h e e d  f o r  s u c h  e n c o u ra g em en t i s  d e m o n s tra te d  b y  th e  b e h a v io r  * \.t -\ 
o f  e m p lo y e r s  i n v o lv e d  in  th e  • f l u c t u a t i n g  w o rk  week l i t i g a t i o n ,  f o r ~ r X  
some o f  t h e s e  em p lo y e r* : d e la y e d  m o n th s  b eyond  th e  i s s u a n c e  o f  th e  
S u p rem e  C o u r t ' s  f i n a l  D e c is io n  a d j u d i c a t i n g  th e  v a l i d i t y  o f  th e  •
T -T .T T .T  —  » £  ‘ J  __________ • _  Z  '• '  . •*■*’ • ’■ ?"

• • •  ,  # » » i  • V  • '
"  '■ :  •

•  * • ' . •  •  • ^  •

- 2 -

^5B5^7TSB5q55®GSre«!BBBBm'<



/ :
FACTUAL BACKGROUND

1/The f l e x i b l e  w o rk  week ( h e r e a f t e r  FWW)— method o f 
c o m p u tin g  o v e r t im e  p aym en t h a s  been  r e c o g n iz e d  a s  an a c c e p ta b le  
m e thod  o f  p aym en t u n d e r th e  F e d e r a l  Wage and Hour A c t s in c e  196 8̂
29 C . F .R .  778.114 s p e c i f i c a l l y  a l lo w s  th e  u s e  o f  th e  f l u c t u a t i n g

\ • • • w ork  w eek p aym en t m e th o d . T h i s  m e thod  o f  paym en t i s  p a r t i c u l a r l y
s u i t e d  t o  r e s o u r c e  d e v e lo p m en t and  s e r v i c e  i n d u s t r i e s  where th e r e

» •

i s  f r e q u e n t l y  a  c o n s id e r a b le  am ount o f  s ta n d b y  s e r v i c e  tim e  a t  .•
• .

re m o te  l o c a t i o n s  and a  v a r i e t y  i n  th e  number o f  h o u r s  o f  work 
a v a i l a b l e  fro m  week to  w eek . The p la n  g e n e r a l l y  p r o v id e s  em ploy­
e e s  g r e a t e r  c e r t a i n t y  i n  p la n n in g  - th e i r  f i n a n c i a l  b u d g e ts  and 
g u a r a n te e s  them  a s p e c i f i c  am ount in  t h e i r  p ay  c h e c k s  each  pay 
p e r io d  th u s  e a s in g  th e  u p s  a n d r downs i n  incom e w h ich  would r e s u l t  
from - a  s t r a i g h t  o v e r t im e  p ay  p la n  m ethod . T h is  c o n t i n u i t y  o f  
incom e a l lo w s  em p lo y e e s  t o  r e f l e c t  a more s t a b l e  c a sh  f lo w  to  
lo a n  i n s t i t u t i o n s  when q u a l i f y i n g  f o r  home lo a n s  and th e  l i k e  and 
a l s o  s e r v e s  t o  re d u c e  th e  l i k e l i h o o d  o f  a p o t e n t i a l l y  d e v a s t a t i n g  
i n t e r r u p t i o n  o f  incom e to  th e  em p lo y ee . W ith o u t th e  FWW p la n  an 
em p lo yee  may f i n d  h im s e l f  r e t u r n i n g  to  w ork from  a  two week R&R a t  
a t im e  when w ork  i s  u n e x p e c te d ly  s l a c k  and th e n  le a v in g  on h i s  • " 
n e x t  tw o week R&R when work p i c k s  up . Thu s s i x  w eeks may p a s s

1 /  T h e re  a r e  a c c o u n t in g  d i f f e r e n c e s  in  th e  v a r i o u s  p la n s  
g e n e r a l l y  r e f e r r e d  to  a s  FWW p la n s  o r  BELO p la n s  w h ich  
do n o t . a f f e c t  th e  q u e s t io n s  r a i s e d  h e r e in .  B o th  FWW and

• 3EL0  p la n s  w i l l  h e r e a f t e r  be r e f e r r e d  to  a s  FWW.

I



i f  h i s  n e x t  tw o w eeks on th e  jo b  happen  t o  c o in c id e  w i th  an 
in c r e a s e  in  w o rk  h o u r s .

P r i o r  t o  1978 th e  u s e  o f .  th e  f l e x i b l e  work week method 
o f  p aym en t was l e g a l  u n d e r A la s k a  law . S ee  AS 2 3 .1 0 .0 6 0 ; A t to rn e y  
G e n e ra l O p in io n  F e b ru a r y  10 , 1 9 7 8 .' On December 8 , 1978, th e  
D epa .rtm en t o f  L a b o r  i n s t i t u t e d  a ch an ge  by  a d o p t in g  a  new r e g u la ­
t i o n ,  8 AAC 1 5 .1 0 0 , w h ich  d e c la r e d  t h a t  th e s e  f l e x i b l e  w ork week 
p l a n s  w e re  no lo n g e r  i n  c o m p lia n c e  w i th  th e  o v e r t im e  p r o v i s io n s  
o f  A l a s k a ' s  wage and  h o u r la w s .

T h i s  c h an ge  i n  th e  a d m in i s t r a t i v e  r e g u l a t i o n s  was
Ip o o r l y  p u b l i c i z e d ,  w i th  l i t t l e  i f  any  in p u t  fro m  A la s k a n  em p lo y e rs .

The p r im a r y  i n d u s t r i e s  a f f e c t e d  b y  th e  new r e g u l a t i o n  a re  th e  o i l
and g a s  s u p p o r t  i n d u s t r i e s  -w ith  a d d i t i o n a l  e f f e c t  on m in in g  and.

* * < o t h e r  i n d u s t r i e s .  I t  . i s  e s t im a te d  t h a t ,  s in c e  t h i s  r e g u la t io n
was a d o p te d  i'fl 1978 , p o s s i b l y  a s  many a s  110 A la s k a , b u s in e s s e s ,  
unaw are  t h a t  th e  lo n g  s t a n d in g  cu s tom  and p r a c t i c e  in  t h e i r  
i n d u s t r y  h a s  b e e n  ch an ged  by a d m in i s t r a t i v e  r e g u l a t i o n ,  have 
c o n t in u e d  u s in g  th e  same f l e x i b l e  w ork week p la n  th e y  had u sed  
f o r  y e a r s  a n d , i n  d o in g  s o ,  may h ave  in c u r r e d  s u b s t a n t i a l  l i a b i l ­
ity* ' •

In  O c to b e r , 1979, a lm o s t a y e a r  a f t e r  th e  r e g u l a to r y  
c h a n g e , D r e s s e r  I n d u s t r i e s  ( th e  f i r s t  company to  b e  su ed ) was 
named a s  a d e fe n d a n t  i n  a s u i t  f i l e d  by a fo rm e r  em ployee f o r  
$4 ,000 i n  b ack  w a g e s . The c a s e  was oppo sed  on c o n s t i t u t i o n a l

a



19 81 , t h e  A la s k a  Sup rem e C o u r t  u p h e ld  th e  pow er — — -------------
o f  L a b o r  to  p ro m u lg a te  r e g u l a t i o n s  bn t h i s  s u b j e c t .  * The U .S . 
Sup rem e  C o u r t  l a t e r ,  d e c l in e d  to  re v ie w  th e  c a s e .  D r e s s e r  p a id  
t h e  ju d g m e n t and th e  c a s e  w as c lo s e d .  In  November 1981, D re s s e r  
w as su e d  b y  a n o th e r  fo rm e r  em p loyee who a g re e d  to  s t a y  a c t io n  on 
h i s  c a s e  a w a i t i n g  a U „S . Sup rem e C o u r t d e c i s i o n  on w h e th e r to  
r e v ie w  . th e  c a s e .  The c a s e  f o r  t h i s  one i n d i v i d u a l ' h a s  s in c e  been

• m t

s e t t l e d  and  d i s m i s s e d .  . ■ ..
I n  December 1981 , two y e a r s  a f t e r  t h e ' r e g u l a t o r y  ch an ge ,*  

D r e s s e r  w as a g a in  s u e d ,  t h i s  t im e  i n  a c l a s s  a c t i o n  f i l e d  by a 
t h i r d  em p loyee s e e k in g  b a c k  w ages on b e h a l f  o f  a l l  D r e s s e r  em ploy­
e e s  i n  an  am oun t e x c e e d in g  $15 ,000 ,000 . A t  l e a s t  th r e e  o th e r  
com panies',' i n c lu d in g  FMC and S ch lu m b eg e r , h a v e  s in c e  been su ed .

i

A l l  o f . t h e s e  c a s e s  a r e  i n  th e  p r e l im in a r y  s t a g e s ,  no t r i a l  d a te s
h a v e  b e en  s e t  a t  t h i s  t im e  and none o f  th e  l a w s u i t s  have  a s  y e t
r e s u l t e d  in~~a- ju d g m e n t a g a i n s t  any o f  th e  d e fe n d a n t  com pan ie s .

I n  a d d i t i o n  to  th e  f i n a n c i a l  l i a b i l i t y  c r e a te d  by th e
f l e x i b l e ,  w o rk  week p r o h i b i t i o n ,  A la s k a  law  p r o v id e s  f o r  m anda to ry
l i q u i d a t e d  dam ages w h ic h  d o u b le s  any b a c k  wage o r  o v e r t im e  ;,ward

* ? * ’.* **.*.* * 
r e g a r d l e s s  o f  th e  good  f a i t h  e f f o r t s  on th e  p a r t  o f  th e  em p lo y e r '

« * * t o  a b id e  by th e  wage and h o u r s t a t u t e s - .  AS 2 3 .1 0 .1 1 0 ; A A I, I n c .
v .  M u s s a r a , 602 P . 2 1240 (A la s k a  1 9 79 ). E v e n  i f  an  em p lo ye r

, #
r e l i e s  on th e  D e p a r tm e n t o f  L a b o r ' s  o p in io n  o r  o th e rw is e  makes an 
in n o c .e n t e r r o r  i n  c o m p u ta t io n  o f. p a y , th e  c o u r t  h a s  no c h o ic e  b u t 
t o  aw ard  d o u b le  th e  am ount o f  d am ages. The a ccum u la te d  l i a b i l i t y

$  3



r e s u l t i n g  fro m  th e  1978 a d m in i s t r a t i v e  a c t i o n  c o u p le d  w i th  A la s k a ' s  
d o u b le  damage s t a t u t e  h a s  r e s u l t e d  i n  a p o t e n t i a l  econom ic d i s a s t e r  
f o r  many A la s k a n  e m p lo y e r s .

11 • •
PROPOSED REMEDY

A m u l t i t u d e  o f  com pan ies and o r g a n i z a t i o n s  p ro p o sed  
d u r in g  th e  l a t t e r  p a r t  o f  th e  198.1 l e g i s l a t i v e  • s e s s i o n  t h a t  th e  
FWW a d m in i s t r a t i v e  p r o h i b i t i o n  be amended t o  in c lu d e  a good f a i t h  
e x c e p t io n  and p r o v id e  t h a t  any l i a b i l i t y  a r i s i n g  o u t  o f  th e  re g u ­
l a t o r y  p r o h i b i t i o n  be  e x t in g u i s h e d  r e t r o a c t i v e l y .  A b i l l  t o
a c c o m p lis h  t h i s ,  SB  886 , was in t r o d u c e d  in  th e  S e n a te .

•* # The b i l l ,  a s  p ro p o se d , would have  th e  fo l lo w in g  e f f e c t s .
The p ro p o se d  r e g u l a t i o n  w i l ]  have no e f f e c t  on  th e  two in d i v id u a l s  
who have  a l r e a d y  b r o u g h t  s u i t  and e i t h e r  r e c e iv e d  a f i n a l  judgm en t 
f ro m  which a p p e a l c a n n o t be ta k e n  o r  s e t t l e d  t h e i r  c a s e .  A s to  
t h o s e  p e o p le  who h av e  f i l e d  s u i t ,  e i t h e r  i n d i v i d u a l l y  o r  on 
b e h a l f  o f  a c l a s s  o f  em p lo y e e s , and whose s u i t  i s  s t i l l  p e n d in g , 
a w a i t in g  t r i a l  o r  on a p p e a l ,  t h e i r  c a s e s  w ou ld  be d ism is s e d  
s u b j e c t  to  th e  r i g h t  o f  em p loyees to  r e c o v e r  e x p e n se s  o f  l i t i g a ­
t i o n .  C om pan ies w ou ld  be g iv e n  a p e r io d  o f  t im e  t o  c o n v e r t  o v e r 
fro m  th e  FWW pay  s y s te m s  and r e l i e v e d  o f  th e  m a s s iv e  p o t e n t i a l  
l i a b i l i t y  r a i s e d  b y  th e  r e g u l a t i o n .  P a s t  em p lo y ee s  would n o t 
r e c e iv e  a w i n d f a l l  g a i n .



QUESTIONS PRESENTED
1 . Does th e  A la s k a  l e g i s l a t u r e  h ave  th e  power to  

r e p e a l  t h e  a d m in i s t r a t i v e  r e g u l a t i o n ?
2 . Does a r e t r o a c t i v e  r e p e a l  o f  th e  r e g u l a t i o n  con­

s t i t u t e  an u n c o n s t i t u t i o n a l  im p a irm en t, o f  th e  r i g h t  to  c o n t r a c t  
b y  t a k i n g  away v e s t e d  c o n t r a c t u a l  r i g h t s  o f  em p lo yee s?

Q u e s t io n  1 abo ve  h a s  b een  d i r e c t l y  a d d re s s e d  by th e  
A la s k a  c o u r t s .  U nder AS 44 .62 .320  ( L e g i s l a t i v e  Annu lm en t o f  Regu­
l a t i o n s  and R e v ie w ) , th e  l e g i s l a t u r e  was g r a n te d  th e  a u th o r i t y  to  
a n n u l a r e g u l a t i o n  o f  an a gen cy  by c o n c u r r e n t  r e s o l u t i o n .  I n  1980 
th e  A la s k a  Sup rem e C o u r t  i n  S t a t e  v .  A . L . I . V . E . f 606 P . 2d 769 
(A la s k a  1980) h e ld  t h a t  th e  l e g i s l a t u r e  c o u ld  n o t  an n u l a r e g u l a t i o n  
b y  c o n c u r r e n t  r e s o l u t i o n  b u t  d id  s e t  o u t  th e  p ro p e r  p ro c e d u re  by 
w h ic h  th e  . l e g i s l a t u r e  c o u ld  a n n u l a r e g u l a t i o n .  In  th e  A . L . I . V . E .  
c a s e  th e  A la s k a  Sup rem e C o u r t  in d i c a t e d  t h a t  by a v o te  o f  b o th  
h o u s e s  and p a s s a g e  o f  a new A c t th e  l e g i s l a t u r e  d oe s have th e  power 
t o  a n n u l an a g en cy  r e g u l a t i o n  by fo l lo w in g  no rm a l l e g i s l a t i v e  
p r o c e d u r e s .  AS 0 1 .1 0 .0 9 0  r e q u i r e s  t h a t  i n  o rd e r  f o r  th e  s t a t u t e
a n n u l l i n g  th e  r e g u l a t i o n  to  have r e t r o s p e c t i v e  e f f e c t ,  i t  m u st
e x p r e s s l y  d e c la r e  i n  th e  s t a t u t e  t h a t . i t  i s  in te n d e d  to  be r e t r o ­
s p e c t i v e .  I n  a d d i t i o n ,  u n d e r AS 91 .10 .100  ( E f f e c t  o f  R ep ea l o r  
Amendments), th e  l e g i s l a t u r e  h a s  been s p e c i f i c a l l y  g ra n te d  th e  power 
to  a n n u l a r e g u l a t i o n ,  th e  o n ly  q u a l i f i c a t i o n  b e in g  t h a t  i f  th e  
an n u lm en t i s  to  be r e t r o a c t i v e  and i s  to  a f f e c t  any p e n a l ty  o r
l i a b i l i t y  i n c u r r e d ,  i t  m u s t e x p r e s s l y  s t a t e  t h a t  t h i s  i s  th e

f *l e g i s l a t i v e  i n t e n t .  —



r e p e a l  o r  a n n u l m e n t  o f  a  r e g u l a t i o n  a n d  t h e  c o n s e q u e n t  e x t i n g -  

u i s h i n g  o f  l i a b i l i t y  o n  t h e  p a r t  o f  e m p l o y e r s  f o r  p e n a l t i e s ,  f o r­

f e i t u r e s  o r  b a c k  w a g e s  i s  a n  u n c o n s t i t u t i o n a l  d e n i a l  o f  d u e  p r o c e s s

A s  t o  q u e s t i o n  i 2 a b o v e ,  t h e  a r g u m e n t  t h a t  a r e t r o a c t i v e

b e c a u s e  i t  v i o l a t e s  t h e  f i f t h  a m e n d m e n t  p r o h i b i t i o n  a g a i n s t  

i m p a i r m e n t  o f  c o n t r a c t s  o r  A r t i c l e  1 ,  .§ 1 0  o f  t h e  C o n s t i t u t i o n

h a s  "over t h e  y e a r s  b e e n  r e s o u n d i n g l y  r e j e c t e d  b y  l i t e r a l l y  h u n d r e d s
s

o f  c o u r t  d e c i s i o n s .  . . .

s i m i l a r  t o  t h e  p r o b l e m  n o w  f a c i n g  t h e  A l a s k a  l e g i s l a t u r e .  T h e  

U n i t e d  Stavtes S u p r e m e  C o u r t  i n  A n d e r s o n  v .  M t .  C l e m e n s  P o t t e r y

J u l y  o f  1 9 4 6  a n d  J a n u a r y  o f  1 9 4 7 ,  s o m e  2 , 0 0 0  c a s e s  w e r e  f i l e d  in 

F e d e r a l  C o u r t  a l o n e  s e e k i n g  b a c k  p a y  i n  e x c e s s  o f  f i v e  b i l l i o n  

d o l l a r s .  {.House C o m m i t t e e  o n  t h e  J u d i c i a r y  R e p o r t  N o .  71, F e b .  25, 

1 9 4 7 . )

In r e s p o n s e  t o  t h i s  s i t u a t i o n ,  C o n g r e s s  p a s s e d '  t h e  

P o r t a l  t o  P o r t a l  A c t  o f  1 9 4 7  w h i c h  s p e c i f i c a l l y  e x t i n g u i s h e d  any 

c l a i m  a r i s i n g  o u t  o f  t h e  F a i r  L a b o r  S t a n d a r d s  s t a t u t e s  a n d  r e l i e v e d  

e m p l o y e r s  f r o m  l i a b i l i t y  a n d  p u n i s h m e n t  fx-om e x i s t i n g  c l a i m s

h a s  b e e n  r a i s e d  n u m e r o u s  t i m e s ' i n  t h e  p a s t  i n  v a r i o u s  c a s e s  a n d

I n  1 9 4 7  t h e  U n i t e d  S t a t e s  C p n g r e s s  f a c e d  a s i t u a t i o n
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w h f e t h e r  c o m m e n c e d  p r i o r  t o ,  o r  o n  o r  a f t e r  t h e  d a t e  o f  t h e  A c t .

T h e  A c t  p r o v i d e d  t h a t  u n l e s s  a n  a c t i v i t y  w a s  c o v e r e d  b y  a n ' e x p r e s s  

p r o v i s i o n  o f  a w r i t t e n  o r  n o n w r i t t e n  c o n t r a c t  b e t w e e n  t h e  e m p l o y e e  

a n d  h i s  e m p l o y e r  o r  w a s  a  c u s t o m  o r  p r a c t i c e  i n  e f f e c t  a t  t h e

t i m e  o f  e m p l o y m e n t ,  a n y  l i a b i l i t y  f o r  e x i s t i n g  o r  f u t u r e  c l a i m s
* . .

w o u l d  b e  e x t i n g u i s h e d .

T h e  r e p o r t  o f  t h e  H o u s e  C o m m i t t e e  o n  t h e  J u d i c i a r y  

s p e c i f i c a l l y  a d d r e s s e d  t h e  c o n s t i t u t i o n a l i t y  a n d  .vested c o n t r a c t  

r i g h t  q u e s t i o n  i n  p a s s i n g  t h e  P o r t a l  t o  P o r t a l  A c t  a n d  n o t e d  

t h a t :

C l a i m s  f o r  m i n i m u m  w a g e s ,  o v e r t i m e  c o m p­
e n s a t i o n ,  l i q u i d a t e d  d a m a g e s  a n d  p e n a l ­
t i e s  a r e  n o t  v e s t e d  p r o p e r t y  r i g h t s  
w i t h i n  t h e  p r o t e c t i o n  o f  t h e  F i f t h  
A m e n d m e n t .  T h e y  a r e  p u r e l y  s t a t u t o r y  
r i g h t s  w h i c h  m a y  b e  w i t h d r a w n  b y  t h e  

•* C o n g r e s s  a t  a n y  t i m e  b e f o r e  t h e y  h a v e
r i p e n e d  i n t o  a  f i n a l  j u d g m e n t  f r o m  w h i c h  , 
a p p e a l  c a n n o t  b e  t a k e n .  ( c i t a t i o n s  

' o m i t t e d ) . —

I n  t h e  y e a r s  f o l l o w i n g  p a s s a g e  o f  t h e  P o r t a l  to P o r t a l  A c t

t h e  c o n s t i t u t i o n a l i t y  o f  t h e  r e t r o a c t i v e  g r a n t  o f  i m m u n i t y  f r o m

l i a b i l i t y  h a s  b e e n  c h a l l e n g e d  m a n y  t i m e s  i n  m a n y  c o u r t s .  I t  h a s

b e e n  u p h e l d  c o n s i s t e n t l y .

In  S e e s e  v. B e t h l e h e m  S t e e l  C o . , 1 6 8  F . 2 d  58 (4th C i r .

1 94 8) t h e  c o u r t  n o t e d  a t  p a g e . 6 1  t h a t  t h e  c o n s t i t u t i o n a l i t y  o f  t h e

P o r t a l  t o  P o r t a l  A c t  w a s  b e y o n d  q u e s t i o n :

I t s  c o n s t i t u t i o n a l i t y  h a s  b e e n  u p h e l d  

b y  t h e  c i r c u i t  c o u r t  o f  a p p e a l s  o f  
t h e  s i x t h  c i r c u i t  . . . a n d  b y  m o r e
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t h a n  1 0 0  d e c i s i o n s  o f  f e d e r a l  d i s t r i c t  
c o u r t s *  a n d  s t a t e  c o u r t s  t o  w h i c h  o u r  
a t t e n t i o n  h a s  b e e n  c a l l e d .  W e  l i s t  
b e l o w  t h o s e  a v a i l a b l e  i n  t h e  f e d e r a l  
s u p p l e m e n t  w h i c h  we. h a d  o p p o r t u n i t y  
t o  r e a d .

T h e  p l a i n t i f f s  i n  S e e s e  a r g u e d  t h a t  t h e  s t a t u t e  v i o l a t e d  

t h e  c o n s t i t u t i o n  b e c a u s e :

j
. . . t h e y  d e p r i v e d  p l a i n t i f f s  o f  v e s t e d  
r i g h t s  u n d e r  e x i s t i n g  c o n t r a c t s  i n  v i o ­
l a t i o n  o f  t h e  d u e  p r o c e s s  c l a u s e  o f  t h e  
f i f t h  a m e n d m e n t .

T h e  c o u r t ' s  r e s p o n s e  t o  t h i s  c o n t e n t i o n  w a s  c l e a r :

W e  t h i n k  t h a t  b o t h  c o n t e n t i o n s  a r e  
e n t i r e l y  w i t h o u t  m e r i t .

*■ * *

T h e  q u e s t i o n  r a i s e d  u n d e r  t h e  f i f t h  
a m e n d m e n t  is t h a t  t h e  s t a t u t e  t a k e s  
p r o p e r t y  w i t h o u t  d u e  p r o c e s s  i n  t h a t  
i t  s t r i k e s  d o w n  v e s t e d  r i g h t s  u n d e r  

— e x i s t i n g  c o n t r a c t s .  T h e  a n s w e r  i s  —  
t h a t  e v e n  r i g h t s  a r i s i n g  o u t  o f  c o n ­
t r a c t  c a n n o t  f e t t e r  c o n g r e s s  i n  t h e  
e x e r c i s e  o f  a  p o w e r  g r a n t e d  i t  b y  
t h e  c o n s t i t u t i o n ,  a n d  t h a t  t h e  r i g h t s  
s t r i c k e n  d o w n  b y  t h e  s t a t u t e  a r e  n o t  
r i g h t s  a r i s i n g  o u t  o f  c o n t r a c t  a t  
a l l ,  b u t  r i g h t s  c r e a t e d  b y  s t a t u t e  
a s  a n  i n c i d e n t  o f  t h e  s t a t u t o r y  
r e g u l a t i o n  o f  c o m m e r c e .

T h e  c o u r t  h e l d  t h a t  t h e  F a i r  L a b o r  S t a n d a r d s  A c t  d o e s  n o t  p r o ­

v i d e  p a y m e n t  f o r  e m p l o y e e s  e n g a g e d  i n  t h e  c o m m e r c e  w h i c h  C o n g r e s s  

s o u g h t  t o  r e g u l a t e  b u t  r a t h e r  par o v i d e s  a m e a n s  b y  w h i c h  w a g e s  m a y  

b e  r e g u l a t e d .  T h e  C o u r t  s t a t e d  t h a t  w h e n  i t  b e c o m e s  a p p a r e n t  t h a t

t h e  i n s t r u m e n t  o f  r e g u l a t i o n  i s  a b o u t  to  b e  u s e d  i n  s u c h  a w a y  as



i n j u r e  t h e  v e r y  c o m m e r c e  i t  i s  d e s i g n e d  t o  h e l p  i t  i s  i d l e  t o  s a y

t h a t  t h e  l e g i s l a t u r e  i s  w i t h o u t  p o w e r  t o  a m e n d  i t  i n  s u c h  a w a y  as

t o  a v o i d  t h e  e v i l  t h a t  i s  t h r e a t e n e d .

T h e  p r o p o s e d  b i l l  b e f o r e  t h e  A l a s k a  l e g i s l a t u r e  w i l l  n o t

s t r i k e  d o w n  a n y  r i g h t  w h i c h  i s  b a s e d  o n  a c o n t r a c t ,  a  c u s t o m  o r  a

p r a c t i c e .  W h a t  i s  s o u g h t  t o  b e  t a k e n  a w a y  i s  p u r e l y  a s t a t u t o r y  •

r i g h t .  T h i s  i s  c l e a r l y  c o n s t i t u t i o n a l :

W h a t  w a s  t a k e n  a w a y  w a s  t h e  r i g h t  t o  
r e c o v e r  o n  c l a i m s  o f  p u r e l y  s t a t u t o r y  
o r i g i n ,  c l a i m s  g i v e n  b y  s t a t u t e  n o t  
a s  c o m p e n s a t i o n  f o r  l a b o r  p e r f o r m e d  
b u t  as a m e a n s  o f  r e g u l a t i n g  w a g e s  a n d  
h o u r s  o f  w o r k  i n  i n t e r s t a t e  c o m m e r c e .
(S e e s e , s u p r a , a t  p. 6 4 ,  c i t a t i o n s  

•o m i t t e d .] .

B y  b o t h  l o g i c  a n d  l e g a l  r e a s o n i n g ,  s i n c e  t h e  l e g i s l a t u r e  

m a y  repeal- i t s  o w n  A c t ,  i t  c l e a r l y  h a s  t h e  r i g h t  t o  t a k e  a w a y  

s o m e t h i n g  w h i c h  h a s  n o  e x i s t e n c e  s a v e  b y  v i r t u e  o f  t h a t  A c t .

L o o k e d  a t  i n  a n o t h e r  w a y ,  t h e  l e g i s l a t u r e  i s  m e r e l y  

v a l i d a t i n g  c o n t r a c t s  a n d  a g r e e m e n t s  b e t w e e n  e m p l o y e r s  a n d  e m p l o y e e s  

w h i c h  w e r e  o n l y  m a d e  i n v a l i d  b y  r e a s o n  o f  t h e  r e g u l a t i o n  i n  e f f e c t
i

d u r i n g  a p e r i o d  of t h e  e m p l o y m e n t  c o n t r a c t .  T h e  l e g i s l a t u r e ' s  p o w e r  

to v a l i d a t e  p r i o r  c o n t r a c t s  w h i c h  w e r e  i n v a l i d  b y  s t a t u t e  h a n  b e e n  

u p h e l d  r e p e a t e d l y  b y  t h e  U . S .  S u p r e m e  C o u r t .  W e s t s i d e  B e l t  R  Co. 

v. P i t t s b u r g  C o n s t r u c t i o n  C o . , 219 U . S .  92; M c N a i r  v. K n o t t , 302 

U . S .  3 6 9 .



T h e  a r g u m e n t  t h a t  t h e  p r o v i s i o n s  o f  t h e  A l a s k a  r e g u l a t i o n  

p r o h i b i t i n g  F W W  m u s t  b e  r e a d  i n t o  t h e  c o n t r a c t  o f  e m p l o y m e n t  and. 

t h a t  t h e  r i g h t  t o  r e c o v e r  c o m p e n s a t i o n  i n  a c c o r d a n c e  w i t h  t h e  terras 

o f  t h e  r e g u l a t i o n  b e c o m e s  a p a r t  o f  t h e  c o n t r a c t  a n d  a c c r u e s  u p o n  

t h e  r e n d e r i n g  o f  s e r v i c e s  p r o v i d e s  n o  >asis f o r  r e n d e r i n g  a r e p e a l -
• 0. •

i n g  s t a t u t e  u n c o n s t i t u t i o n a l .

. . . t h a t  a c t  v a l i d a t e s  t h e  r e a l  c o n­
t r a c t  b e t w e e n  t h e  p a r t i e s  a n d  m e r e l y  
t a k e s  a w a y  a s t a t u t o r y  r e m e d y  g i v e n  

b y  t h e  p r i o r  a c t .  E v e n  if t h e  p r o ­
v i s i o n s  o f  t h e  F a i r  L a b o r  S t a n d a r d s  
A c t  b e  r e a d  i n t o  c o n t r a c t s  o f  e m p l o y ­
m e n t ,  s o  a l s o  m u s t  b e  r e a d  t h e  c o n ­
s t i t u t i o n a l  p o w e r  o f  c o n g r e s s  to  c h a n g e  
t h a t  a c t  . . . n o t  o n l y  a r e  e x i s t i n g  
l a w s  r e a d  i n t o  c o n t r a c t s  i n  o r d e r  to 
f i x  o b l i g a t i o n s  as  b e t w e e n  t h e  p a r t i e s ,  
b u t  t h e  r e s e r v a t i o n  o f  e s s e n t i a l  a t t r i -  
h ' t e s  o f  s o v e r e i g n  p o w e r  i s  a l s o  r e a d  
i n t o  c o n t r a c t s  a s  a p o s t u l a t e  o f  t h e  

l e g a l  o r d e r .  (S e e s e , s u p r a , a t  6 5 ,  
c i t a t i o n s  o m i t t e d . )

T h e  A l a s k a  S u p r e m e  C o u r t  h a s  d i r e c t l y  a d d r e s s e d  t h i s  

i s s u e  a n d  i n  B i d w e l l  v. S h e e l e , 355 P. 2 d  5 8 4  ( A l a s k a  1 9 60) j o i n e d  

t h e  a r r a y  o f  S t a t e ,  F e d e r a l  a n d  S u p r e m e  C o u r t  d e c i s i o n s  u p h o l d i n g  

th e  p o w e r  o f  t h e  l e g i s l a t u r e  t o  r e t r o a c t i v e l y  e x t i n g u i s h  s t a t u t o r y  

r i g h t s .  D e a l i n g  w i t h  t h e  r e p e a l  of s e c t i o n  1 6 - 1 - 1 3 1 ,  A l a s k a

C o m p i l e d  L a w s  A n n o t a t e d .  1 9 4 9 ,  w h i c h  a b o l i s h e d  t h e  . r e q u i r e m e n t  f o r

a b o n d  i n  t i t l e  d i s p u t e  c a s e s ,  t h e  C o u r t  a d d r e s s e d  t h e  c o n s t i t u -
(

t i o n a l i t y  o f  t h e  r e p e a l  i n  t h e  f a c e  o f  c h a l l e n g e s  b a s e d  o n  b o t h  

t h e  1 4 t h  A m e n d m e n t  o f  t h e  U . S .  C o n s t i t u t i o n  a n d  S e c t i o n  7, A r t .  1 

of t h e  A l a s k a  C o n s t i t u t i o n .  T h e  C o u r t  n o t e d  t h a t :

z I n  1 8 7 1  t h e  S u p r e m e  C o u r t  o f  t h e  U n i t e d
S t a t e s  r u l e d  t h a t  a p a r t y  c a n n o t  h a v e  a n y
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v e s t e d  r i g h t  i n  a r e m e d y  c o n f e r r e d  b y  a n  
a c t  o f  C o n g r e s s  t o  p r e v e n t  C o n g r e s s  f r o m  
m o d i f y i n g  i t  o r  a d d i n g  n e w  c o n d i t i o n s  to 
i t s  e x e r c i s e ,  o r  f r o m  w i t h d r a w i n g  t h e  

r e m e d y  a l t o g e t h e r .

T h e  P o r t a l  t o  P o r t a l  A c t  d o e s  n o t  s t a n d  a l o n e  as a n

e x a m p l e  o f  t h e  c o n s t i t u t i o n a l i t y  of  l e g i s l a t i v e  a c t i o n  e x tinguish'
• •

i n g  p r i o r  l i a b i l i t i e s .  T h e  q u e s t i o n  h a s  b e e n - a r g u e d  a n d  h a s  b e e n  

u p h e l d  b y  a  s t a g g e r i n g  m a j o r i t y  o f  C o u r t s  i n  o t h e r  a r e a s  a s  w e l l .

I n  A m e r i c a n  C a n  Co. v. D a v i e s , 5 5 9  P . 2 d  8 9 8  (Or. 1977),

t h e  S u p r e m e  C o u r t  o f  O r e g o n  u p h e l d  t h e  p o w e r  o f  t h e  p u b l i c

u t i l i t i e s  c o m m i s s i o n e r  t o  c h a n g e  r a t e s  a l r e a d y  s e t  b y  a  p r i v a t e  

c o n t r a c t  w i t h  t h e  u t i l i t y .  T h e  c o m p a n y  c o n t e n d e d  t h a t :

. C r o w n  c o n t e n d s  t h a t  t h e  p o w e r  o f  t h e  

C o m m i s s i o n e r  t o  c h a r g e  r a t e s  o r  o t h e r  
c o n d i t i o n s  m e m o r i a l i z e d  i n  a w r i t t e n  
c o n t r a c t  b e t w e e n  a j u b l i c  u t i l i t y  a n d  
o n e  o f  i t s  c u s tomer', c o n s t i t u t e s  a n  
i m p a i r m e n t  o f  t h e  c o n t r a c t  r i g h t s ,  a n d
as  s u c h  i s  i n  v i o l a t i o n  o f  A r i t c l e  1,
§ 10 o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .

T h e  C o u r t  a n s w e r e d  t h e  a r g u m e n t  f i r s t  w i t h  l e g a l  a u t h o r i t y :

W e  d i s a g r e e .  I n  M i d l a n d  C o .  v. K .  C.
P o w e r  C o . , 3 0 0  U . S .  109, 5 7  S . C t .  3 4 5 ,
81 L . E d .  5 4 0  ( 1 9 3 7 ) ,  t h e  c o u r t  r a i d :

. . . [ T ] h e  S t a t e  h a s  p o w e r  to
a n n u l  a n d  s u p e r s e d e  r a t e s  p r e ­
v i o u s l y  e s t a b l i s h e d  b y  c o n t r a c t  
b e t w e e n  u t i l i t i e s  a n d  t h e i r  
c u s t o m e r s .  I t  h a s  p o w e r  t o  
r e q u i r e  s e r v i c e  a t  n o n d i s c r i m -  
i n a t o r y  r a t e s ,  t o  p r o h i b i t  s e r ­
v i c e  a t  r a t e s  t o o  l o w  t o  y i e l d  
t h e  c o s t  r i g h t l y  a t t r i b u t a b l e  

; t o  it, a n d  to  r e q u i r e  u t i l i t i e s
t o  p u b l i s h  t h e i r  r a t e s  a n d  t o  
a d h e r e  t o  t h e m .



a n d  s e c o n d  w i t h  c o m m o n  s e n s e  r e a s o n i n g :

F u r t h e r m o r e ,  w e r e  s u c h  an  a r g u m e n t  
u p h e l d ,  'then t h e  w h o l e  p u b l i c  i n t e r ­

e s t  i n  u t i l i t y  r e g u l a t i o n  w o u l d  
b e c o m e  m e a n i n g l e s s , .-since b y  m a k i n g  
s e p a r a t e  c o n t r a c t s  w i t h  a l l  o r  a n y  
o f  i t s  i n d i v i d u a l  c u s t o m e r s ,  t h e  
u t i l i t y  a n d  t h e  c u s t o m e r  c o u l d  
e f f e c t i v e l y  b y p a s s  a l l  o r  a n y . r e l e ­
v a n t  p a r t  of- t h e  p u b l i c  u t i l i t y  
r e g u l a t o r y  s t a t u t e s  a n d  t h e  r e g u l a ­
t i o n s ,  g o v e r n i n g  t h e  public- u t i l i t y .

T h e  s a m e  l o g i c a l  c o n c l u s i o n  w o u l d  f l o w  f r o m  t h e  a r g u m e n t
• *

t h a t  t h e  l e g i s l a t u r e  is u n a b l e  t o  a l t e r  c o n t r a c t s  i n  t h e  w a g e  a n d  

h o u r  f i e l d . .  E m p l o y e r  a n d  e m p l o y e e  w o u l d  b e  f r e e  to b y p a s s  a n y

%
r e g u l a t i o n  b y  t h e  s i m p l e  e x p e d i e n t  o f  m a k i n g  a c o n t r a c t  a b o u t  it.

F o r  t h a t  r e a s o n  l e g i s l a t i v e  e n a c t m e n t s  i n  t h i s  ax^-a a r e  v a l i d ,  

n o t w i t h s t a n d i n g  b y  t h e i r  t e r m s ,  t h e y  a p p l y  t o  a n d  a f f e c t  a n t e c e d e n t  

c o n t r a c t s  f o r  t h e  p e r f o r m a n c e  o f  s e r v i c e s .  1 6 A  C . J . S .  C o n s t i t u t i o n a l  

L a w  § 34 9."-

V J h e t h e r  p l a i n t i f f s  h a v e  s o u g h t  t o  a r g u e  t h a t  t h e  l e g i s l a t u r e  

i s  p r o h i b i t e d  b y  t h e  d u e  p r o c e s s  c l a u s e  o f  t h e  C o n s t i t u t i o n  or  b y  

A r t i c l e  1, § 10 f r o m  i n t e r f e r r i n g  w i t h  v e s t e d  r i g h t s  of p r i v a t e  

e m p l o y m e n t  c o n t r a c t s ,  t h e  r e s u l t  h a s  a l w a y s  b e e n  t h e  s ame. —  N o

m a t t e r  h o w  t h e  o b l i g a t i o n s  o r  r i g h t s  a r e  d e n o m i n a t e d ,  i m p o s e d  o r

i n s u r e d  w i t h  r e s p e c t  to w a g e s  a n d  o v e r t i m e  c o m p e n s a t i o n  t h e y  

ar e :

. . . s u b j e c t  t o  c h a n g e  o r  a b r o g a t i o n ,
a n d  a r e  n o t  s u b j e c t  to  a n y  o f  t h e

j u r i d i c a l  p r i n c i p l e s  a p p l i c a b l e  tc  
1 c o n t r a c t u a l  r i g h t s  o r  s t a t u t o r y  r i g h t s .

M a y  v. G e n e r a l  M o t o r s  C o r p . ,  73 F. S u p p .
8 7 8 .



I n  L o u i s v i l l e  a n d  N. R .  Co. v. M o t t l e v , 219 U . S .  467, 

t h e  c o u r t  d e a l t  w i t h  a n  a c t  of C o n g r e s s  w h i c h  r e t r o a c t i v e l y  

s t r u c k  d o w n  a c o n t r a c t  m a d e  i n  s e t t l e m e n t '  o f  a p e r s o n a l  i n j u r y  

c a s e  a n d  u p h e l d  C o n g r e s s '  p o w e r .  I n  N o r m a n  v. B a l t i m o r e  a n d

O . R .  C o . ,  294 U . S .  2 4 0  t h e  U . S .  S u p r e m e  C o u r t  n o t e d  t h a t  C o n g r e s s
$

h a s  t h e  p o w e r  t o  r e t r o a c t i v e l y  s t r i k e  d o w n  g o l d  .clauses i n  

p r i v a t e  c o n t r a c t s  a n d  that' s u c h  p o w e r  i s  n o t  u n c o n s t i t u t i o n a l .

I n  N a t i o n a l  C a r  L o a d i n g  C o r p .  v. P h o e n i x - E l  P a s o  E x p r e s s , 1 7 6  

S . W . 2 d  5 6 4 ,  t h e  S u p r e m e  C o u r t  o f  T e x a s  d e a l t  w i t h  t h e  I n t e r s t a t e  

C o m m e r c e  A c t ,  49 U . S . C . A .  § 1 0 0 1  e t  s e q . , w h i c h  w i p e d  o u t  a n y  

p u n i s h m e n t  o r  l i a b i l i t y  i m p o s e d  u p o n  f r e i g h t  f o r w a r d e r s  w h o  m a y  

h a v e  v i o l a t e d  e x i s t i n g  I C C  t a r i f f  r e g u l a t i o n s  a n d  u p h e l d  i t s  

c o n s t i t u t i o n a l i t y  i n  t h e  f a c e  o f  i d e n t i c a l  a r g u m e n t s .  I n  

M c N a i r  v. K n o t t , 3 0 2  U . S .  369 t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  

u p h e l d  t h e  c o n s t i t u t i o n a l i t y  of  C o n g r e s s '  g r a n t _ o f  r e t r o a c t i v e  

v a l i d i t y  t o  i n v a l i d  p l e d g e s  of s e c u r i t i e s  b y  n a t i o n a l  b a n k i n g  

a s s o c i a t i o n s .

In M o s s  v. H a w a i i a n  D r e d g i n g  C o . , 187 F . 2 d  442 (9th 

C i r .  1 9 5 1 )  t h e  a p p e l l a t e  c o u r t  c o n s i d e r e d  P u b l i c  L a w  393, p o p u l a r l y  

k n o w n  a s  t h e  O v e r t i m e - o n - O v e r t i m e  A c t .  T h e  A c t  p r o v i d e d  i n  

s u b s t a n c e  t h a t  r e t r o a c t i v e  a m e n d m e n t s  w o u l d  v a l i d a t e  p r i o r  i n v a l i d  

or i l l e g a l  c o n t r a c t s  w h i c h  w e r e  o n l y  i n v a l i d  o r  i l l e g a l  b y  v i r t u e  

of w a g e  a n d  h o u r  s t a t u t e s .  T h e  a r g u m e n t  w a s  a g a i n  m a d e  t h a t  s u c h  

c. r e t r o a c t i v e  e n a c t m e n t  w a s  v o i d  as i t  r e s u l t e d  in a d e p r i v a t i o n

n  •



o f  p r o p e r t y  w i t h o u t  d u e  p r o c e s s  o f  l a w  i n  v i o l a t i o n  o f  t h e  fifth.

a m e n d m e n t .  T h e  a r g u m e n t  w a s  a g a i n  d e f e a t e d .  T h e  p l a i n t i f f s

b a s e d  t h e i r  r i g h t  t o  r e c o v e r  o n ‘t h e  f o l l o w i n g  f a m i l i a r  a r g u m e n t s :

1. T h e s e ,  t h e y  s a y ,  w e r e  v e s t e d  r i g h t s ,  
c o n t r a c t u a l  i n  n a t u r e .  *

2. . . .  b e c a m e  p a r t  a n d  p a r c e l  o f  t h e i r
e m p l o y m e n t  c o n t r a c t s ,  a n d  h e n c e  i m m u n e  
t o  r e t r o a c t i v e  l e g i s l a t i o n  m o d i f y i n g  
t h o s e  p r o v i s i o n s .

3. W h a t  i s  h e r e  s o u g h t ,  i t  i s  s a i d ,  i s  

n o  w i n d f a l l  r e s u l t  o f  a  s u r p r i s e  

d e c i s i o n  '. . .

T h e  c o u r t  r e s o u n d i n g l y  d e a l t  w i t h  t h e s e  a r g u m e n t s  a n d  a g a i n  

r e a f f i r m e d  t h a t  p r i o r  d e c i s i o n s :

. , e s t a b l i s h  t h a t  i f  i t  m a y  b e  s a i d
t h a t  p r i v a t e  r i g h t s ,  c o n t r a c t u a l  i n  —  

n a t u r e ,  a r o s e  f r o m  t h e  o v e r t i m e  p r o ­
v i s i o n s  o f  t h e  F a i r  L a b o r  S t a n d a r d s  
A c t ,  y e t  t h e  c h a r a c t e r  a n d  q u a l i t y  of 
s u c h  r i g h t s  a r e  s u c h  t h a t  t h e y  m u s t  
y i e l d  t o  t h e  s o v e r e i g n  p o w e r  t o  r e g u ­
l a t e  c o m m e r c e  b y  l e g i s l a t i o n  . . .

T h e  c o u r t  f i n a l l y  c o n c l u d e d  t h a t :

• T h e r e  i s  n o t h i n g  i n  l a w  o r  i n  r e a s o n  
w h i c h  f o r b a d e  c o n g r e s s  t o  g i v e  v a l i d ­

i t y  to t h e s e  c o n t r a c t s  r e t r o a c t i v e l y ,

• • • •

V I .

C O N C L U S I O N

T h e  c o n s t i t u t i o n a l i t y  o f  a r e t r o a c t i v e  i n v a l i d a t i o n  o f  

a  s t a t u t o r y  r i g h t  a p p e a r s  u n a s s a i l a b l e  i n  l i g h t  o f  t h e  r e p e a t e d

/  Y



c o u r t  o p i n i o n s  o v e r  t h e  y e a r s .  S o  l o n g  as t h e  l e g i s l a t i v e  a c t i o n
«

d o e s  n o t  i n t e r f e r e  w i t h  a w r i t t e n  c o n t r a c t  b e t w e e n  i n d i v i d u a l s  . 

b u t  d e a l s  p u r e l y  w i t h  a s t a t u t o r y  g r a n t e d  r i g h t ,  t h e  f a c t  t h a t  

t h a t  r i g h t  i s  c o n s i d e r e d  a  p a r t  o f  a n  e m p l o y m e n t  c o n t r a c t  w i l l

n o t  a f f e c t  t h e  l e g i s l a t u r e ' s  p o w e r .  T h e  l e g i s l a t u r e  h a s  a  c o n -
• «

s t i t u t i o n a l  r i g h t  t o  g i v e  a n d  t o  t a k e  a w a y  w h a t  i t  h a s  g i v e n  a n d  

t h a t  r i g h t  i s  n o t  a f f e c t e d  e v e n  i f  w h a t  i t  h a s  g i v e n  h a s  b y  l a w  

b e c o m e  p a r t  o f  a  c o n t r a c t .  A s  s t a t e d  b y  C h i e f  J u s t i c e  H u g h e s  o f  

t h e  U . S .  S u p r e m e  C o u r t  i n  N o r m a n  v. B a l t i m o r e  a n d  0. Ry. C o . , 294 

U . S .  2 4 0 :

P a r t i e s  c a n n o t  r e m o v e  t h e i r  t r a n s ­
a c t i o n s  f r o m  t h e  r e a c h  o f  d o m i n a n t  . •
c o n s t i t u t i o n a l  p o w e r  b y  m a k i n g  c o n ­

t r a c t s  a b o u t  t h e m .

T h e  propose!-’ r e m e d y  is c o n s t i t u t i o n a l .
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ROM: Joe B r e w e r ,  C o u n s e l ,  J u d i c i a r y  Com.

T O P I C :  S u p p l e m e n t i n g  t e s t i m o n y  g i v e n  t o d a y  at L & C  Com. H e a r i n g
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In m y  b r i e f  t e s t i m o n y  th i s  m o r n i n g ,  I c i t e d  a c a s e ,  '’C h a p m a n "  and 
sa i t  it was from I l l i n o i s .  I w a s  in e r r o r .  It was in C a l i f o r n i a .

A t t a c h e d ,  then, is a c o p y  o f  the ca s e  of C h a p m a n  v. F a r r ,  132 C a l . A p p .
132 ( J u n e , 1 982). Ca s e  i n v o l v e d  an a m e n d m e n t  to the s t a t e  c o n s t i t u t i o n  (by 
r e f e r e n d u m )  c r e a t i n g  a c e r t a i n  e x e m p t i o n  t h a t  a p p l i e d  r e t r o a c t i v e l y  and 
p r e v e n t e d  the a p p e l l a n t  f r o m  b e i n g  f o u n d  l i a b l e  for usury.

T h u s ,  it was c o n s t i t u t i o n a l ,  not s t a t u t o r y ,  but in g e t t i n g  to t h a t  point, 
the C a l i f o r n i a  c o u r t  used l a n g u a g e  w h i c h  p r o b a b l y  is p e r t i n e n t  t„ the 
s i t u a t i o n  re: HB223. I ha v e  b r a c k e t e d  or u n d e r l i n e d  s i g n i f i c a n t  l a n g u a g e  
on the a p p r o p r i a t e  pages. H o p e f u l l y ,  this m a y  a n s w e r  some q u e s t i o n s  some 
c o m m i t t e e  m e m b e r s  had in m i n d .
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!>»» iM ild red  H. CHAPM AN, a C onserva tee ,  by 
J a n e t t e  Eileen C hapm an , h e r  C onserva­
to r ,  P la in t if f ,  C ro ss -D efen d a n t  and  R e ­
sponden t,

v.

Colleen M. F A R R , e t  al., D efendan ts ,  
C ross-C om plainants  and  

Responden ts ,

D om in ic  Frisonc,  L arry  F r is o n e  and  Giov- 
a n n a  F risone,  D efendan ts ,  Cross-D e­

fen d a n ts  and  A ppellan ts .

Civ. 48352.

Court of Appeal, F irs t  District,  
Division 1.

Ju n e  23, 1982.

H earing  Denied Sept. 15, 1982.

Appeal was taken  from a judgm en t  ■ ■ 
th e  Superior Court, S an ta  Cruz County, 
C hris topher  C. Cottle, J., f ind ing  th a t  loan 
w as  made a t  usurious rates.  T he  C ourt  of 
Appeal, Goff, J.,  assigned, held th a t :  (1) 
a m en d m e n t  to constitutional section def in ­
in g  usury to exclude from its operation 
" a n y  loans made or a r ranged  by any person 
licensed as a real es ta te  b roker by the  S ta te  
of  California and secured in whole or in 
p a r t  by liens on real p roper ly"  is retroactive 
in its effect,  and therefore loan m ade by 
licensed real e s ta te  broker and secured by 
real property was not usurious, and (2 ) 
w here  loan transaction was s truc tu red  by 
licensed real e s ta te  broker as ag e n t  for his 
paren ts ,  the transaction was "a r r a n g e d "  by 
him and was therefore ex e m p t  from consti­
tu tional section defining usury un d er  
am endm ent.

Reversed.

1. S ta tu te s  c=»2G7(2)
Unconditional rejKjal of  special remedi­

al statute without a savings clause stops all 
pend ing  actions where repeal finds them; if 
final relief has not Itccn granted before the

repeal goes in to  e f fec t  i t  cannot be g ran ted  
a f te rw a rd s ,  even  if a  ju d g m e n t  has been 
en te red  and  th e  cause is pending on appeal.

2. U su ry  c=<7
A m e n d m e n t  to constitutional section 

def in ing  u su ry  to  exclude from its ope~at,on 
"an y  loans m ade  or a r ranged  by any person 
licensed as a rea l es ta te  broker by the  S ta te  
of  Califo rn ia  and  secured in whole or  in 
p a r t  by  liens on real p roper ty” is retroactive 
in its  e f fec t ,  and therefore  loan m ade by 
licensed real e s ta te  broker and secured by 
real p ro p e r ty  was not usurious. W est’s 
A nn.C onst.A rt .  15, § 1.

3. S t a tu t e s  <=>261
Questions of retroactivity  only arise 

when a  law  " tak e s  e ffec t"  a f te r  the date  
th a t  a  cause of  action arose.

4. U su ry  <=>34
W h e re  loan transaction  was s truc tu red  

by licensed rea l e s ta te  broKcr as a g e n t  for 
his p a ren ts ,  th e  transaction was "a r ra n g ed "  
by him and  w as therefore exem pt from 
cons ti tu t ional  section defining usury under  
a m e n d m e n t  excluding from operation of 
th a t  section any  loans made or a r ranged  by 
any person licensed ns real es tate  broker 
and secured  in whole or in par t  by liens on 
real p roper ty .  W est's  Ann.Const.Art. 15, 
§ 1.

LaCroix & Schumb, by Michael J .  M title* 
ucci, Sar, Jose ,  for defendants ,  cross-defend­
an ts  and appellants .

P e r ry  E. Olsen, Watsonville, for d e fend ­
an t ,  cross-com plainant and respondent F arr.

Dawson, M ann ing  & Rose by Richard M. 
M anning. Sco tts  Valley, for plaintiff, cross­
defendan t  and  rcs[>ondont Chapman,

j G O F F ,  Associate Justice.* - ll*”

T he  trial cour t  awarded damages, in junc­
tive and dec la ra to ry  relief to plaintiffs and 
cross-com plainants aga inst the Frisones, de­
fendan ts  and  cross-defendants, the appel­
lan ts  herein. It did so on the  theory th a t  
the Frisones, through  appellant Larry  Fri-

* A ssigned by (he Chairperson o f the Ju d ic ia l Council
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B West's

sone, loaned cross-com plainants ( the  F arrs)  
&0.000 a t  usurious rates .  T h ree  m onths 
after judgm en t w as en te red  below, the  Cal­
ifornia constitutional section def in ing  usu­
ry* was am ended by re fe ren d u m  to exclude 
from its operation  “any  loans m ade or  a r ­
ranged by any person licensed as a  real 
estate broker by th e  S ta te  o f  California and 
secured in whole or  in p a r t  by  liens on real 
property "

The !oan in question  was secured by real 
property, and the  cou r t  made a f inding th a t  
Larry was a licensed real e s ta te  broker.

y
he

THeUeelgtvciSSnron this appeal is w h e th ­
er the constitutional am e n d m e n t  is re troac­
tive in its effect.  W e conclude t h a t  it is 
and therefore reverse .  --------

M atte-
Idcfcnd-

tnjunc-

Iiffs and 
mes, dc- 

appcl-

Iiry tha t  
r ry  Fri-

Urdcn v. C raw shaw  M'-: tg a g c  & In v e s t­
ment Co. (1980) 1% Cal.App.3d 141, 167 
Cal.Rptr. 62,1 v p c a r s  to us to  s ta te  the rule 
correctly: “The ru le  th a t  s ta tu te s  which 
repeal or modify usu ry  laws are  to be given 
retrospective e f fec t  to  d e term ine  the  scope 
of liability with respec t  to transactions e n ­
tered into prior to  such repeal o r  modifica­
tion is an application of  the well-established 
principle th a t  no person nor the  s ta te  has a 
vested r igh t in an unenforced s ta tu to ry

.P# - î:i penalty or forfei ture .  l(De/iarlment o f So­
cial Welfare v. Wingo (1946) 77 Cal.App.2d 
31G [175 P.2d 2G2].) T h a t  rule is equally 
applicable to the  in s tan t  case. The rem e­
dies previously provided fo r  with respect to 
an allegedly usurious con trac t  a rc  in the 
nature of a pena lty  (Pcniincr v. West 
American Finance Co., supra ,  30 Cal.2d 
[ICO] at pp. 170 -171 [74 P.2d 252]). and any 
recovery p u rsu a n t  to artic le  XV must he 
determined according to its present 
text. . . .  [c] Any cause of action for usury 
not reduced to ju d g m e n t  jus of N ovem ber 6, 
1979, is governed by the provisions of a r t i ­
cle XV as it ex is ts  today, even if the  loan a l  
issue was made before N ovem ber 6, 1979.” 
(Id., a t pp. 145-140, 167 Cal.Rptr.  62.)

[1] A lthough this language  mi

obtained ju d g m e n t  in th e  trial court,  the  
case law h a s  cons is ten tly  held to  th e  con­
tra ry .  A s  t h e  co u r t  s ta te d  in Southern 
Service Co., L td .  v. L os Angeles (1940) i5
Cal.2d 1. 12, 97 P.2d 963:  Die uncoridL-
tional repea l  o f  a  special remedial s t a tu te  
w ith o u t  a  sa v in g  clause slops all pending

fidal relieT has no! been gram tc T bcfortTthe 
repeal goes in to  e f f e c t  i t  c a nnot l>e g ran te d  
a f te rw a rd s ,  even  if  a j u d g men t has~bcen 
en te red  arid th e  cause is pending on appeal. 
The rev iew in g  co u r t  m us t  dispose of the 
case u nder  th e  law in force when iLs cTeci- 
s~on i s ' r e n d e re d T ”  " "

[2] M ost o f  the  decisions applying this 
ru le  deal w ith  criminal laws, bu t as Justice  
T obriner  no ted  in Governing Beard v. Mann 
(1977) 18 Cal.Sd 819, 830, 135 Cal.Rptr. 526, 
558 P.2d 1: "[T)he reach  of this common 
law rule has  never  been confined solely to 
criminal o r  quasi-criminal m atte rs ."  (Fn. 
om itted .)  O ne  of the  cases cited in Mann 
wjus W olf v. Pacific Southwest etc. Corp.. 
(1937) 10 Cal.2d 183, 74 P.2d 263, dealing 
with  usury.

Governing Board v. Mann, supra, 18 
Cal.3d 819, 135 Cal.Rptr .  526, 558 P.2d 1 , 
held th a t  1976 legislation barr ing  govern­
mental e n t i t i e s  from imposing sanctions on 
persons convicted  of  possession of m ari jua ­
na applied to  proceedings lo dismiss a te n ­
ured school teacher  t h a t  began in 1971. 
Southern Service Co., Ltd. v. Los Angeles, 
supra ,  15 Cal.2d 1 , 97 !P.2d 963, held t h a t 
repeal of a s t a t u to ry  r igh t  to a refund  of 
illegally collected ta x es  c u tH rn n r jH rn c I in g  
causes' o f  l i e t  Ion b aTs e cl't ih~th~ sTatulc. (I d ., I 
a l  p. f2, 97 S.Ct. 963") ? .TuTOi eT an a I o g o u s 
case is Younger v. Superior Court (1978) 21 
Cal.3d 102, 110, 145 Cal.Rptr. 674. 577 P.2d 
1014, ho ld ing  th a t  repea l  of a s ta tu te  au th o ­
rizing persons  to petit ion  for des truc tion  of 
the records of  prior m ari juana convictions

•K^t b e \  e l im ina ted  the  rem edy where the case was 
read as cu t t ing  o f f  retrospective application I on a p i c a l  a t  the  t im e of  repeal. The most liors 

I of the am en d m e n t  if the  p la in tif f  has 1 recen t decision app ly ing  this rule is Sou th

S t A rticle  X V , section 1. 2. T in s  ca se  appeared a lte r all U riels in the case 
at lia r had been filed and it has not been cited 
or d iscussed  by the parties.
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(C o a s t R egional Com. v. Gordon  (1978) 84
‘ Cal.App.3d 612, 148 Cal.Rptr.  775. The 

court held th a t  th e  South  "Coast Regional 
Commission could n o t  collect a t to rn e y  fees 
in an action filed in  1973 since th e  atto rney- 
fee provision w as  e l im inated  in 1977, a f te r  
the  original ju d g m e n t ,  b u t  befo re  final ap-

/p e l la te  review. T he  cour t  synthesized the 
case law as follows: " W ith o u t  a saving 
clause or s ta tu to ry  continuity ,  a  party 's  
r igh ts  and  rem edies  under  a s t a tu t e  may be 
enforced a f te r  repeal only w here  such 
rights have  vested  prior to  repeal.  (People 
v. One 1953 B u ic k  (1962) 57 Cal.2d 358, 
365-366 [19 C a l.R p tr .  488, 369 P.2d 16); 
E sta te  o f  T aylor  (1973) 33 Cal.App.3d 44, 
49-50 [108 C al.R ptr .  778).) A  s ta tu to ry  
remedy docs no t  ves t  until f inal judgm ent,  
since ' . . .  it has  been  held in a  long line of 
cases th a t  the  repea l  of a s t a tu t e  crea ting  a 
penalty, ru n n in g  to  c i ther  an  individual or 
the  s ta te ,  a t  an y  tim e before  final ju d g ­
m ent,  ex t ingu ishes  the  r ig h t  to recover the 
penalty. The sa m e rule applies to  remedial 
s ta tu te s  unknow n  to the  common law.'
(L em on  v. Los A n g e le s  T. R y. Co. (1940) 
supra, 38 Cal.App.2d 659, 671 [102 P.2d 
3871.1 ' ‘‘The just if ica tion  for this rule is 
th a t  all s ta tu to ry  remedies a re  pursued 
with lull realization th a t  the lx -gisInCurc 
may abolish the  r ight  to  recover al~nny  
lime.ir i  ( G overn ing  Board  v. M ann  (1977) 
supra, 18 Cnl.3d 819, 829 [135 Cal.Rptr.  526, 
558 P.2d 1), qu o t in g  from C ullet v. A liolo  
(1930) 210 Cul. 65, 67-68 [ 290 P. 438].) P a t ­
ently , the  r igh t  to  recover a t to rneys  fees is 
such a s ta tu to ry  r igh t or remedy. (Code 
Civ.Proc.. § 1021.) [H] A ju d g m e n t  docs not 
become final so long ns the  action  in which 
it is en te red  rem ains  lan d in g  {Pacific Gas <C 
Elec. Co. v. N a k a n o  (1939) 12 Cnl.2d 711, 
714 [87 P.2d 700, 121 A.L.R. 417); Rich  v. 
S iegel (1970) 7 Cal.App.3d 465, 469 (80 Cal. 
Rptr.  665) ), and un action rem ains  pending 
until final de term ination  on appeal.  (Pacif­
ic Gas <G Elec. Co. v. N akano, supra; E sta te  
o f  Molcra -;1P72) 23 Cal.App.3d 993, 998 [100 
Cal.Rptr. 696); In  re P ine  (1977) 66 Cal. 
App.3d 593. 595 [136 Cal.Rptr.  71S); Code

608

Civ.Proc., § 1049.) E ven  if  we assum e the 
S uprem e C o u r t  decision in S o u th  C oast Re­
g ional Com. v. Gordon, supra, cons ti tu ted  a 
final ju d g m e n t— which it did no t— the deci­
sion was filed 6 J a n u a r y  1977, subsequen t 
to  the  repeal o f  section 27428. A ny s ta tu to ­
ry r ig h t  th e  commission m ay  have  had  to 
apply fo r  a t to rn e y s  fees u n d e r  th e  1972 Act 
never m a tu re d  or vested  prior  to  repeal."
(Id., a t  pp. 618-619, 148 Cal.Rptr .  775.)

These rules ap p e a r  to insu la te  appellants 
from liability in th e  in s ta n t  case since the 
usury law now ex e m p ts  loans m ade o r  a r­
ranged  by real e s ta te  brokers  and  secured 
by a lien on real property .

I Respondents seek to  avoid the  re troac tive  _li,h 
e f fec t  o f  th e  cons ti tu t ional  am endm en t  
with several a r g u m e n t

Respondents a rg u e  t h a t  th e re  is no evi­
dence to  suppor t  the  trial cour t 's  finding 
th a t  L arry  Frisone w as a licensed real es­
ta te  broker. However, L ar ry  Frisone tes ti­
fied th a t  he had received a  real es ta te  
license. T he  record also reveals  th a t  the 
F arrs '  a t to rn e y  presen ted  Proposed F ind­
ings of F ac t  which included a f ind ing  iden­
tical to t h a t  made by the  tr ia l  court. This 
is invited e r r o r ,5 if  e r ro r  i t  was.

[3 ,4)  R espondents  also point ou t tha t 
Article X V III ,  section 4 of the  s ta te  Consti­
tution, which was added on N ovem ber  3,
1970, provides tha t :  “ A proposed am end­
ment or revision shall be subm it ted  to the 
electors nnd if approved by a m a jo r i ty  of 
votes thereon  takes  e f fec t  the  day  a f t e r  the 
election unless the  m easure  provides o the r ­
wise, If provisions of 2 or  more measures 
approved a t  the  sam e election conflict, 
those of the  m easure  receiv ing the highest 
a f f i rm ative  vole shall p revail ."  However, 
this provision does not address  the re troac­
tivity question . Questions of  re troac tiv ity  
only arise when a law " ta k e s  e f fec t"  a f ter  
the d a te  th a t  a cause of action  arose. (Sec. 
e g . ,  RoUinson v. Pediatric A ffi l ia te s  M edi­
cal Group, Inc. (1979) 98 Cul.App.3d 907,
911 912, 159 Cal.Rptr.  791; Y ounger  r. Su-

3. The proposed findings nnd conclusions wore 
in ferential!} jo in ed  in by the Chapm ans' coun­

sel.
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Younger v. Su-

GOLD F IS H ER  v. S U P E R IO R  C O U R T  F O R  LOS A N G E L E S  CTY. 609
133 C a !.A pp .3d  12  C ilra i, App, 183 CiLRpir. 609

p e n o r  Court, supra, 21 Cal.3d 102, 109, 145 
Cal.Rptr. 674 , 577 P.2d 1014; Ordcn v. 
Crawshaw M ortgage & In v e s tm e n t Co., su­
pra, 109 Cal.App.3d 141, 144, 167 Cal.Rptr. 
62.) Respondents also a rgue  t h a t  Mr. F r i ­
sone was n o t  ac ting  in the capacity of a real 
es ta te  b roker  in this case b u t  r a th e r  as 
trustee  fo r  his pension plan and t r u s t  
However, the  tr ia l court found, as respon­
dents strenuously  argue elsewhere, thai. the  
transaction was s tructured  by Larry  F r i ­
sone as  a g en t  fo r  his parents.  (See discus­
sion, supra.) The transaction  was " a r ­
ranged"  by him ar.d it  was the re fo re  ex ­
em pt under  the  amended constitutional lan­
guage.

Reversed.

ELK IN G TO N , P. J., and NEWSOM , J., 
concur.

i f'"V*
•I
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iS tcvcn  J .  GOLDF1SHER, P e t i t io n e r  and  
Cross-D efendant,

v.

S U P E R IO R  COU RT O F  the S ta te  of 
C a liforn ia ,  F o r  the COUN TY  OF 

LOS ANGELES, R esponden t ,

SH A P IR O , LA U F E R , P O S E L L  & CLOSE, 
a Califo rn ia  P rofess ional  C orpora tion ,  
M itchell S. S hapiro ,  an  individual, R ich­
a rd  E. Posell , an  individual,  R ichard  H. 
Close, an  individual, Real P a r t ie s  in In ­
t e r e s t

Civ. 63871.

C ourt  of Api>cal, Second District,  
Division 2.

J u n e  23, 1982.

H earing  Denied Aug. IS, 1DS2.

P resen t a t to rney  for clients petitioned 
for w ri t  of m andam us lo m an d a te  Superior

C ourt  to vacate  its o rder  overruling his 
general d e m u r r e r  to  cross complaint of for­
m er a t to rn e y  for clients filed against 
p resen t a t to rn e y  and to  e n t e r  a judgm ent 
ag a in s t  f o rm e r  a t to rn ey .  T he  Court of Ap­
peal,  Roth, P. J.,  held th a t  public policy 
prohibited initiation by fo rm e r  a t to rney  of 
th e  action seek ing  equ i tab le  indemnification 
from  p re se n t  a t to rn ey  fo r  any  liability of 
fo rm e r  a t to rn e y  for  neg l igen t  creation of 
the  s i tua tion  which had engendered  a pre­
liminary in junction  action aga ins t  clients 
based on a l lega tions t h a t  p resen t a t to rney  
could have successfully defended the  re­
qu es t  for pre lim inary  injunction had he 
been properly prepared,  and  th a t  by reason 
of lack o f  defense  to the  issuance of the 
prelim inary  in junction and  in o ther  respects 
as to  m a n a g e m e n t  of the  action the dam ­
ages which clients su f fe re d  which they 
claimed w ere  caused by fo rm er  a t to rney  
were g en e ra te d  by the professional negli­
gence of p resen t  a t to rn e y  in his m anage­
m e n t  of th e  action.

Petit ion g ran ted .

Indem nity  c=> 13.1(2)
Public policy prohibited  initiation by 

fo rm er  a t to rn e y  of clients o f  action seeking 
equitable indemnification from  present a t ­
torney for clients for any  liability of former 
a t to rney  for neg l igen t hand ling  of situation 
which had engendered  prelim inary  injunc­
tion action b rough t  ag a in s t  clients based on 
allegation th a t  p resen t a t to rn e y  could have 
successfully defended req u e s t  for prelimi­
nary in junction had he been properly pre­
pared and al leging th a t  by reason of lack of 
defense  to  issuance o; the  preliminary in­
junction  and in o the r  respects  as to m an­
ag e m e n t  of such action dam ages  which 
clients su f fe re d  which they  claimed were 
caused by fo rm er  a t to rn ey  w ere  generated  
by professional negligence of p resen t a t to r ­
ney in his m a n ag e m en t  of the  action.

Steven J .  Gold fisher, Toluca Lake, for 
petit ioner  and  cross-defendant in pro per.

No appearance  for responden t court.
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JUNEAU. ALASKA 99802

O FF IC E  O F THE COM M ISSIONER
phone ^ 9 0 7 J 4 6 5 _ 2 7 2 0

April 5, 1983

Honorable Charlie Bussell 
Chairman, Committee on Judiciary 
House of Representatives 
Alaska State Legislature 
Pouch V
Juneau, AK 9981 1

Dear Representative Bussell:

In response xo your letter dated March 30, 1983, enclosed are copies 
of the following documents pertaining to the December 9, 1978 
amendments to the Department's wage and hour regulations in 8 AAC 15.

Enclosure #1 Regulations as proposed on 8/21/78 including the 
notice of proposed changes.

Enclosure II2: Affidavit of notice of adoption of proposed 
regulation.

Enclosure 113: Affidavits of Publication from the Anchorage Daily
News, Southeast Alaska Empire, and Fairbanks Daily 
News Miner.

Enclosure //4: Affidavit of oral hearing, and the hearing attendance
roster indicating that no one appeared to testify.

Enclosure #5: Proposed regulations as submitted to the Department.
of Law on 10/9/78 for final review and filing by 
the Lt. Governor's office.

Enclosure II6: Regulations as filed by the Lt. Governor and the
signed order of adoption.

Enclosure II7: Regulations in effect prior to the December 9, 1978
atnendme nts.



Honorable Charlie Bussell 
April 5, 1933 

Pa ye 2

These enclosures include copies of the correspondence between 
the Departmentof Labor and Department of Law on these regulations.

If you have further questions concerning the promulgation of these 
regulations, please let me know.

Si nee rely,

Jim Robison 
f.ommi ssionor

Enelosures
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T O r
W i l l i a m  E. S p e a r  
D e p u t y  C o m m i s s i o n e r  
A l a s k a  D e p a r t m e n t  of L a b o r

' j A I I

mt  r j o

H I  t P H O N E  N O

N o v e m b e r  8, 1978

F R O M
A v r u m  M. G r o s s  
A t t o r n e y  G e n e r a l

By:
A r t h u r  H. P e t e r s o n  

A s s i s t a n t  A t t o r n e y  G e n e r a l  
a n d  R e g u l a t i o n s  A t t o r n e y

R e g u l a t i o n s  re A l a s k a  
w a g e s  &  h o u r s  (8 A A C  15) 
O u r  File: J - 9 9 - 0 9 5 - 7 8

W e  h a v e  r e v i e w e d  t h e s e  r e g u l a t i o n s  in a c c o r d a n c e  w i t h  A S  44.- 
62.0 6 0 ,  a n d  a p p r o v e  t h e m  for f i l i n g  b y  the l i e u t e n a n t  g o v e r n o r .  
A  d u p l i c a t e  o r i g i n a l  of this m e m o r a n d u m  is b e i n g  f u r n i s h e d  the 
l i e u t e n a n t  g o v e r n o r ,  a l o n g  w i t h  y o u r  r e g u l a t i o n s  a n d  r e l a t e d  
d o c u m e n t s .

U n d e r  AS  4 4 . 6 2 . 1 2 5 ( b ) ( 6 ) ,  a few, v e r y  m i n o r  c o r r e c t i o n s  h a v e  
b e e n  m a d e  in this m a t e r i a l ,  as s h o w n  on the a t t a c h e d  copy.

A H P : m d

cc: R o n a l d  W. L o r e n s e n
A s s i s t a n t  A t t o r n e y  G e n e r a l
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O R D E R  R E P E A L I N G  A N D  A D O P T I N G  R E G U L A T I O N S  
0?  T H E  D E P A R T M E N T  OF L A B O R

The a t t a c h e d  t w e l v e  (12) p a g e s  o f  r e g u l a t i o n s ,  
d e a l i n g  w i t h  8 AAC 1 5 } A l a s k a  W a g e s  a n d  H o u r s ,  are h e r e b y  
a d o p t e d  a n d  c e r t i f i e d  to be c o r r e c t  c o p i e s  of the r e g u l a t i o n s  
w h i c h  the D e p a r t m e n t  of L a b o r  r e p e a l s  a n d  a d o p t s ,  u n d e r  
a u t h o r i t y  v e r t e d  by AS 2 3 - 1 0 . 0 8 5  and a f t e r  c o m p l i a n c e  w i t h  
the A d m i n i s t r a t i v e  P r o c e d u r e  Act (AS *14.62), s p e c i f i c a l l y  
i n c l u d i n g  n o t i c e  u n d e r  AS 4 4 . 6 2 . 1 9 0  a n d  4 4 . 6 2 . 2 0 0  and 
o p p o r t u n i t y  for p u b l i c  c o m m e n t  u n d e r  AS 4 4 . 6 2 . 2 1 0 .

T h i s  o r d e r  t a k e s  e f f e c t  on the 30 t h  d a y  a f t e r  it 
has b e e n  f i l e d  by the L i e u t e n a n t  G o v e r n o r  as p r o v i d e d  in 
AS 4 4 . 6 2 . 1 8 0 .

D e s i g n e e  to

I, A v r u m  M. G r o s s ,  , L i e u t e n a n t  G o v e r n o r  for the
S t a t e  of A l a s k a ,  c e r t i f y  th a t  on N o v e m b e r  9_______ , 197.8___,
at 10 \ 2 D  CL. m., I f i l e d  the a t t a c h e d  r e g u l a t i o n s  a c c o r d i n g  
to the p r o v i s i o n s  o f  AS 4 4 . 6 2 . 0 4 0  - 4 4 . 6 2 . 1 2 0 .

v. )
_ ) . v t.fl/n-x 

L i e u t e n a n t  G o v e r n o r ' s  D e s i g n e e

ive D tcdfi\ber  9 .  N 7% . 
e r J o I f U a  n u a r L j j R J S  •



S  T A T E 0 F A  I. A S K  A
LiKurr.N'ANr r.ovnnNOR 

j u n i : a u

C E R T I F I C A T E

I, L O W E L L  T H O M A S ,  JR . ,  L I E U T E N A N T  G O V E R N O R  O F  T H E  . 

S T A T E  O F  A L A S K A ,  a s  a u t h o r i z e d  b y  A S  i 4 . 1 9 . 0 5 0  d e s i g n a t e  

A v r u m  M. G r o s s ,  A t t o r n e y  G e n e r a l ,  as t e m p o r a r y  c u s t o d i a n  o f  

the s t a t e  s e a l  a n d  as I h e  o f f i c e r  to p e r f o r m  t h e  a u t h e n t i c a t i n g  

f u n c t i o n s  o f  the lieutenant: g o v e r n o r  d u r i n g  s u c h  t i m e  as I 

s u c c e e d  to the o f f i c e  o f  g o v e r n o r ,  a c t  as g o v e r n o r ,  a m  

a b s e n t  f r o m  the s t a t e ,  o r  a m  o t h e r w i s e  u n a v a i l a b l e  a t  the 

s t a t e  capital. !o p e r f o r m  t h e s e  f u n c t i o n s .

fn i he  .ibsi.neo o f  Al I o r n o y  General. G r o s s ,  f. d e s i g n a t e  

R i l l  A l l e n ,  C-. .•>,•.e ss i o n e r  o f  A d m i n i s t r a t i o n ,  to ner.fonn the 

f u n c t i o n s  s l a t e d  a b o v e .

In i )ie a b s e n c e  o f  0*inmi ssi.onor A l l e n ,  T. d e s i g n a t e  

D o n a l d  H a r r i s ,  C o m m i s s i o n e r  o f  T r a n s p o r t a t i o n  a n d  P u b l i c  

F a c i l i t i e s ,  to o e r f o r m  I lie f u n d  io n s  s t a t e d  a b o v e .

IN  I I  :> I G •< l \ V  \\ I I !i. t i l ’’, I t ; x * * l.i ii | i i ,y h .nnl  ; , inl »*tl
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S T A T E  O F  ALASKA 
O F F I C E  O F  L I E U T E N A N T  G O VE R N O R

m m

D E L E G A T I O N  O F  A U T H O R I T Y

I n a c c o r d a n c e  w i t h  AS * 1 4 . 1 7 . 0 1 0 ,  t h e  a u t h o r i t y  a n d  r e s p o n s i b i l i t y

FOR A D O P T I N G  R E G U L A T I O N S '  OF  T H E  D E PA R T M E N T  O F  • . ______________
 ,  UNDER T H E  ALASKA A D M I N I S T R A T I V E  P R O C E DU RE  A C T ,

W I L L I A M  E. S P E A RIS  H ER E BY  D E L E G A T E D  TO

D E P U T Y  C O M M I S S I O N E R

( P O S I I  I O N )

(NAME)

S i g n e d :

C O M M I S S I O N E R
Hi .PAR | M E N  I' O F  L A B O R

S i g n e d  a n d  s w o r n  b e f o r e  m e  i m i s  o Z )day of* 1 9 lJ?%

S i g n id: Z / Z Z t Z  Z Z Z O  'Z

■ Mo IARY T l l B L  'C IN AND FOR THE
S i a i  e  o f  A l a s k a

C o m m i s s i o n  e x p i r e s :

P L R A S E  R E T U R N  T O  T H E  O F F I C E  O F  L I E U T E N A N T  G O V E R N O R
hY M A R C H  31, 1 9 7 8
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8 A A £  1 5 . 0 1 0  S U M M A R Y :  A L A S K A  W A G E  A N D  H O U R  ACT.

R e p e a l e d  (ll/ V 7 ^

8 A A C  1 5 . 0 1 5  E X E M P T I O N S  F O R  S E A R C H I N G  F O R  P..ACER O R  

H A R D  R O C K  M I N E R A L S .  R e p e a l e d ^ / 2 /  1  /  7 8 ]

8 A A C  1 5 . 0 2 0  E X E M P T I O N S  F O R  I N D I V I D U A L S  U N D E R  18 W H O  
A R E  P A R T  T I M E  E M P L O Y E E S .  R e p e a l e d ( / 2 /  7  / 9 8 j  .(d8^>

8 A A C  1 5 . 0 3 0  D E T E R M I N I N G  T H E  N U M B E R  OF EMPI.OYEES F O R  
P U R P O S E S  OF AS 2 3 - 1 0 . 0 6 0 ( 1 ) .  R e p e a l e d ( j 2 /  9 / 7 ? j  Q o ^ .

8 A A C  15.0*10 S M A L L  M I N I N G  O P E R A T I O N S .  R e p e a l e d C  h i /  ci /  7 S j ( $ h Q  ( c &

8 A A C  1 5 . 0 5 0  D E D U C T I O N S  F R O M  AN E M P L O Y E E’S WAGES.
R e p e a l e d ( y ^ /  9  / 7 ^

8 A A C  1 5 . 0 6 0  P L A C E  OF  E M P L O Y M E N T  F O R  P U R P O S E S  OF R E C O R D  
K E E P I N G .  R e p e a l e d ^ /  2 /  7  /7£V,

8 AAC 1 5 . 0 7 0  D E F I N I T I O N S  OF M I S C E L L A N E O U S  T E R M S  U S E D
IN AS 2 3 . 1 0 . 0 5 0  - 2 3 . 1 0 . 1 5 0 .  R e p e a’e d ( / 2 /  7  / 7 ? j  (^gj)

A r t i c l e

1.
2'.

M i n i m u m  W a g e s  a n d  O v e r t i m e  (fr A Ac  t£\  t o o  — s- / f / fC t s i i o j r )  
E x e m p t i o n s  (Sr/f/^C 1 ,-T. n o  —  S-rtrtc n r . i ^ s ^

3'. D e d u c t i o n s  f r o m  W a g e s  [ f r A A ciar. ifoo)
4. P r o c e d u r e s  R e l a t i n g  to V i o l a t i o n s ,  I n v e s t i g a t i o n s  or 
. H e a r i n g s  (fr/Me. nr. \~i<T —  $r/f/?c. ur: t ^ o }

/.|5. G e n e r a l  P r o v i s i o n s  ( &  v iT. 00 ■—  t ^ . ^ i o )



R e g i s t e r 1*^7^ L A B O R 8 A A C  15 100

S e c t i o n
100.

105-

P a y m e n t
M i n i m u m

4

A R T I C L E /i.

M I N I M U M  W A G E S  A N D  O V E R T I M E .

for o v e r t i m e  
w a g e

8 A A C  1 5 . 1 0 0  P A Y M E N T  F O R  
r e g u l a r  r a t e  is the D a s i s  for 
r a t e  is an h o u r l y  r a t e  f i g u r e d  
n e e d  not a c t u a l l y  be h i r e d  at 
by p i e c e - r a t e ,  s a l a r y ,  c o m m i s s  
to the e m p l o y e r  and e m p l o y e e ,  
t i o n  b a s i s  m u s t  be c o n v e r t e d  t 
the r e g u l a r  r a t e  for c o m p u t i n g

O V E R T I M E .  (a) An e m p l o y e e ' s  
c o m p u t i n g  o v e r t i m e .  T h e  r e g u l a r  
on a w e e k l y  basis. E m p l o y e e s  

an h o u r l y  r ate; th e y  m a y  be p a i d  
ion or a n y  o t h e r  b a s i s  a g r e e a b l e  
H o w e v e r ,  the a p p l i c a b l e  c o m p e n s a -  

o an h o u r l y  r a t e  w h e n  d e t e r m i n i n g  
o v e r t i m e  c o m p e n s a t i o n .

(b) The r e g u l a r  ra t e  r e f e r r e d  to In (a) Is that f i x e d  
h o u r l y  a m o u n t  d e t e r m i n e d  from an e m p l o y e e ' s  h o u r l y  wage, 
s a l a r y ,  c o m m i s s i o n ,  p i e c e - r a t e  or o t h e r  b a s i s  of c o m p e n s a t i o n  
that he is to be p a i d  for all c o n t r a c t  h o u r s  up to the d a l l y  
o r  w e e k l y  m a x i m u m ,  e s t a b l i s h e d  u n d e r  AS 2 3 - 1 0 . 0 6 0 ,  that he is 
r e g u l a r l y  e m p l o y e d  to w o r k  d u r i n g  a w o r k  week.

(c) W h e n  c o m p u t i n g  an e m p l o y e e ' s  h o u r s  f o r  the p u r p o s e  of 
d e t e r m i n i n g  o v e r t i m e ,  the e m p l o y e r  s h a l l  c o u n t  a l l  h o u r s  the 
e m p l o y e e  w o r k e d  d u r i n g  that we e k  I n c l u d i n g  p e r i o d s  of "on c a l l "
a n d  " s t a n d b y  or w a i t i n g  time" r e q u i r e d  for the c o n v e n i e n c e  o f
the e m p l o y e r  w h i c h  w e r e  a n e c e s s a r y  p a r t  of the e m p l o y e e ' s  
p e r f o r m a n c e  cf  his e m p l o y m e n t .  H o w e v e r ,  if the emp l o y  'e is 
c o m p l e t e l y  r e l i e v e d  from all d u t i e s  for a c e r t a i n  p e r i o d  d u r i n g  
w h i c h  lie m a y  use the time e f f e c t i v e l y  for his o w n  p u r p o s e s ,  
t h e n  t h o s e  p e r i o d s  n e e d  not be c o u n t e d ,

(d) T h e  f o l l o w i n g  are not a c c e p t a b l e  m e t h o d s  of c o m p l y i n g
w i t h  the p a y m e n t  ol’ o v e r t i m e  p r o v i s i o n s  o f  AS 2 3 . 1 0 . 0 6 0 :

(1) g u a r a n t e e d  w e e k l y  pay for v a r i a b l e  h o u r s  p l a n  
( " B elo" c o n t r a c t s )  e s t a b l i s h e d  u n d e r  sec. 7(f) o f  the F a i r  
L a b o r  S t a n d a r d s  Act of 1938, as a m e n d e d  ( 2 9 U . S . C .  2 0 7 ( f )  aa 
I m p l e m e n t e d  In 29 C. F . R .  778-^102-778 Jl.Ul) ;

(2)
o v e r t i m e ;  and

c o m p e n s a t o r y  time o f f  in
>!n c, e

A
o f  p a y m e n t  for

(3) f l e x - t i m e  or f l e x i t i m e  p l a n s  e s t a b l i s h e d  u n d e r  
29 C . F . R .  778.1171 p r o v i d i n g  a f i x e d  s a l a r y  for f l u c t u a t i n g  
h o u r s  up to a p r e d e t e r m i n e d  m a x i m u m  n u m b e r  of h o u r s  in a w o r k­
week. (Eff. /. V 7 / / 0 ,  Reg-cfrt«4J (eft)

A u t h o r i t y : AS 2 3 . 1 0 . 0 6 0  

AS 2 3 . 1 0 . 0 8 5
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8 A A C  15.105. M I N I M U M  WAGE. As u s e d  i n  AS 2 3 - 10.065 , 
" p r e v a i l i n g  F e d e r a l  M i n i m u m  W a g e  Lav;" m e a n s  that rate 

.e s t a b l i s h e d  in Sec. 6 ( a ) ( 1 )  of the F a i r  L a b o r  S t a n d a r d s  "Act 
of 1938, as a m e n d e d , (29 U.S . C .  2 0 6 ( a ) ( 1 ) )  as the m i n i m u m  w a g e  
g e n e r a l l y  a p p l i c a b l e  to e m p l o y e e s  s u b j e c t  to th a t  Act.

(Eff. 1 2 / 9 / 7 f t >  Regist-er-6& )

A u t h o r i t y :  AS 2 3 . 1 0 . 0 6 5
AS 2 3 . 1 0 . 0 8 5

A R T I C L E  

E X E M P T I O N S  .

S e c t i o n
120. M i n i m u m  w a g e  e x e m p t i o n  for h a n d i c a p p e d  p e r s o n s  
125. M i n i m u m  w a g e  e x e m p t i o n  for s t u d e n t  l e a r n e r s  
130. E x e m p t i o n  for s e a r c h i n g  for p l a c e r  or h a r d  ro c k  

r 'n e r a l s
135. E x e m p t i o n  for i n d i v i d u a l s  u n d e r  18 who a r e  pa r t  time 

e m p l o y e e s
1*10. D e t e r m i n i n g  the n u m b e r  of e m p l o y e e s  for p u r p o s e s  of 

AS 2 3 . 1 0 . 0 6 0 ( 1 )
1*15. S m a l l  m i n i n g  o p e r a t i o n s

£
8 A A C  1)0.120. M I N I M U M  W A G E  E X E M P T I O N  F O R  H A N D I C A P P E D  

\iPERSONS, (a) An a p p l i c a t i o n  to e m p l o y  a p e r s o n  at less th a n  
the m i n i m u m  w a g e  e s t a b l i s h e d  u n d e r  AS 2 3 . 1 0 . 0 6 5  m u s t  be m a d e  
ieither on a f o r m  p r o v i d e d  by the d e p a r t m e n t  or by f i l i n g  an 
' a p p l i c a t i o n  for a s p e c i a l  c e r t i f i c a t e  to e m p l o y  a h a n d i c a p p e d  
Iperson ( 2 9 . C. F . R .  Part 525) w i t h  the R e g i o n a l  D i r e c t o r  o f  the 
I W a g e  and H o u r  D i v i s i o n ,  U.S. D e p a r t m e n t  o f  La b o r ,  909 F i rst 
;Avenue, S e a t t l e ,  W a s h i n g t o n ,  98lo-l.

(b) An a p p l i c a t i o n  f i l e d  w i t h  the d e p a r t m e n t  m u s t  set 
out the f acts s h o w i n g  th a t  the p e r s o n ' s  p r o d u c t i v e  c a p a c i t y  to 
d o  the w o r k  he is to perfv in is i m p a i r e d  by p h y s i c a l  or m e n t a l  
[deficiency, age, or I n j u r y  A m e d i c a l  c e r t i f i c a t e  w i l l  be 
•required i n  all c a s e s  in w h i c h  the h a n d i c a p  is not c l e a r l y  
^obvious. T h e  I n f o r m a t i o n  in the a p p l i c a t i o n  m u s t  be c o m p l e t e  
and m u s t  be c e r t i f i e d  by a r e s p o n s i b l e  p e r s o n  w h o  has k n o w l e d g e  
|of the facts.

(c) If the c o m m i s s i o n e r  d e t e r m i n e s ^  f r o m  the i n f o r m a t i o n  
p r o v i d e d  in the a n o l l c a t l o n , t h a t  the p e r s o n  w o u l d  o t h e r w i s e  be 
d e p r i v e d  o f  e m p l o y m e n t  o p p o r t u n i t y ,  lie w i l l ,  in the e x e r c i s e  o f ;  
Ills d i s c r e t i o n ,  a p p r o v e  a wa°e r a t e  l o w e r  t h a n  th a t  e s t a b l i s h e d  ! 
u n d e r  AS 2 3 - 1 0 . 0 6 5 -  W i t h  ti j e x c e p t i o n  o f  very e x t r e m e  c a s e s  ' 
w h e r e  the p e r s o n  is so s e r i o u s l y  i m p a i r e d  that he is u n a b l e  to , 
e n g a g e  in c o m p e t i t i v e  e m p l o y m e n t ,  that r a t e  w i l l  not be less

t h a n  50 p e r c e n t  of  the m i n i m u m  w a g e  e s t a b l i s h e d  u n d e r  AS 2 3 . 1 0 . 0 6 5 .

3
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(d) If a n  a p p r o v a l  is I s s u e d  u n d e r  (c) o f  t h i s  s e c t i o n ,
It w i l l  s p e c i f y  the a p p r o v e d  w a g e  r a t e  a n d  the p e r i o d  for w h i c h  
it is e f f e c t i v e .  A n  a p p l i c a t i o n  for r e n e w a l  of  an e x e m p t i o n  
m u s t  be m a d e  in the sa m e  m a n n e r  as the o r i g i n a l  b u t  m u s t  a l s o  
i n c l u d e  an  e v a l u a t i o n  o f  that p e r s o n ’s p r o d u c t i v i t y ,  c o m p a r i n g  
the d e g r e e  of p r o d u c t i v i t y  b e t w e e n  the i n i t i a l  a p p l i c a t i o n  a n d  

the r e n e w a l .

(e) As a g e n e r a l  rule, a p p r o v a l  for p a y m e n t  o f  a w a g e  
l o w e r  t h a n  t h a t  e s t a b l i s h e d  u n d e r  AS 2 3 . 1 0 . 0 6 5  to p e r s o n s  
w i t h  a t e m p o r a r y  h a n d i c a p  w i l l  not be g r a n t e d .

(f) P e r s o n s  u n d e r g o i n g  r e h a b i l i t a t i o n  t r e a t m e n t  or 
t h e r a p y  r e l a t i n g  to n a r c o t i c s  or a l c o h o l i s m  a r e  not c o n s i d e r e d
' h a n d i c a p p e d  for the p u r p o s e s  of AS 2 3 - 1 0 . 0 7 0  a n d  t h i s  s e c t i o n .  
(Eff. l2-/° [/78> Reg.ts-te*'kS)

j

A u t h o r i t y :  AS 2 3 . 1 0 . 0 7 0 ( 1 )

AS 2 3 . 1 0 . 0 8 5

8 A A C  1 5 . 1 2 5  M I N I M U M  W A G E  E X E M P T I O N  F O R  S T U D E N T  L E A R N E R S ,
(a) An e x e m p t i o n  for s t u d e n t  l e a r n e r s  f r o m  the m i n i m u m  w a g e  

;r e q u i r e m e n t  o f  AS 2 3 . 1 0 . 0 6 5  is a v a i l a b l e  w h e n  the s t u d e n t  
!l e a r n e r  is e n r o l l e d  i n  a c o u r s e  o f  s t u d y  a n d  t r a i n i n g  in a 
c o o p e r a t i v e  v o c a t i o n a l  t r a i n i n g  p r o g r a m  u n d e r  a r e c o g n i s e d  
s t a t e  or l o c a l  e d u c a t i o n a l  a u t h o r i t y  or in a s u b s t a n t i a l l y  
s i m i l a r  p r o g r a m  c o n d u c t e d  by a p r i v a t e  school.

i
(b) An a p p l i c a t i o n  for an e x e m p t i o n  u n d e r  (a) o f  this 

isection m u s t  be m a d e  on a fo r m  p r o v i d e d  by the d e p a r t m e n t .
1 T h e  ii.formation r e q u i r e d  m u s t  be c o m p l e t e  and m u s t  be s i g n e d  
iby the e m p l o y e r  a n d  the s t u d e n t  l e a r n e r’s s c h o o l  c o o r d i n a t o r  
ior p r i n c i p a l .  To  q u a l i f y  for the e x e m p t i o n ,  the e m p l o y m e n t  
'must m e e t  all the r e q u i r e m e n t s  set out in AS 23.10. 325-^3./£>. 3 7 0  
land c h ap fat; h 5 of this t i t l e  r e l a t i n g  to the e m p l o y m e n t  of 
I c h i l d r e n .
j

(c) A w a g e  r a t e  a u t h o r i z e d  u n d e r  t h i s  s e c t i o n  w i l l  not be 
l e s s  t h a n  75 p e r c e n t  of  the m i n i m u m  w a g e  e s t a b l i s h e d  u n d e r
AS 2 3 . 1 0 . 0 6 5 .

(d) T h e  e x e m p t i o n  f r o m  m i n i m u m  w a g e s  for f u l l - t i m e  
s t u d e n t s  e s t a b l i s h e d  by Sec. 1*1 (b) of  the F a i r  L a b o r  S t a n d a r d s  
Act o f  1938, as a m e n d e d ,  (29 U.S.C. 21*1 (b)) as i m p l e m e n t e d  in
29 C . F . R .  5 1 9 . 1  - 5 1 9 . 2  d o e s  not a p p l y  to e m p l o y m e n t  s u b j e c t  ! 
to the p r o v i s i o n s  of AS 2 3 . l O . O 6 5 . (Eff. / 7 &  R e g i s t e r ^ ? )

A u t h o r i t y :  AS 2 3 - 1 0 . 0 7 0 ( 3 )  !
AS 2 3 . 1 0 . 0 8 5
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8 A A C  1 5 . 1 3 0  E X E M P T I O N  F O R  S E A R C H I N G  F O R  P L A C E R  O R  H A R D  
; R O C K  M I N E R A L S .  The e x e m p t i o n  f r o m  AS 2 3 . 1 0 . 0 5 0 - 2 3 • 1 0 . 1 5 0  
p r o v i d e d  by AS  2 3 - 1 0 . 0 5 5 ( 1 0 )  a p p l i e s  tc? t h o s e  a c t i v i t i e s  

:c o m m o n l y  r e f e r r e d  to as " p r o s p e c t i n g "  and d o e s  n o t  a p p l y  o n c e  
d e v e l o p m e n t  o f  a n d  p r o d u c t i o n  f r o m  a k n o w n  m i n e r a l  s o u r c e  has 

b e g u n .  (Eff. /cA/ ^ / ~7o. R e g i s t e r ( &  )

8 A A C  1 5 . 1 3 5  E X E M P T I O N  F O R  I N D I V I D U A L S  U N D E R  l 8 ' W H O  ARE 
P A R T  T I M E  E M P L O Y E E S .  T h e  e x e m p t i o n  from AS 2 3 . 1 0 . 0 5 0 - 2 3 - 1 0 . 1 5 0  
p r o v i d e d  by A S  2 3 . 1 0 . 0 5 5 ( 1 1 )  d o e s  n o t  a p p l y  d u r i n g  a n y  w o r k  
iweek in w h i c h  an i n d i v i d u a l  n o r m a l l y  w i t h i n  the a m b i t  of 
! A S  2 3 . 1 0 . 0 5 5 ( 1 1 )  is e m p l o y e d  in e x c e s s  of 30 hours. (Eff. 

R e g i s t e r - ^ ? )

8 A A C  15.1*10 D E T E R M I N I N G  T H E  N U M B E R  O F  E M P L O Y E E S  F O R  
P U R P O S E S  O F  AS 2 3 . 1 0 . 0 6 0 ( 1 ) .  In d e t e r m i n i n g  the n u m b e r  of 
e m p l o y e e s  that an e m p l o y e r  e m p l o y s  for p u r p o s e s  of 
AS  2 3 . 1 0 . 0 6 0 ( 1 ) ,  all o f f i c e r s  o f  a c o r p o r a t i o n  w h o  a c t i v e l y  
e n g a g e  in the b u s i n e s s  and a l l  part time e m p l o y e e s  w i l l  be 
c o u n t e d  r e g a r d l e s s  o f  the n u m b e r  o f  d a y s  or h o u r s  w o r ked.

8 AAC 15.1*15 S M A L L  M I N I N G  O P E R A T I O N S .  (a) A m i n i n g  
|season, for p u r p o s e s  o f  AS 2 3 . 1 0 . 0 6 0 ( 5 ) ,  m e a n s  the c u m u l a t i v e  
jperiod of  t i m e  d u r i n g  w h i c h  m i n i n g  o p e r a t i o n s  a r e  c a r r i e d  on 
jduring a c a l e n d a r  year, but not e x c e e d i n g  20 weeks.

(b) T h e  e x e m p t i o n  f r o m  the p a y m e n t  for o v e r t i m e  r e q u i r e­
m e n t s  of AS 2 3 . 1 0 . 0 6 0  for e m p l o y e r s  e n g a g e d  in s m a l l  m i n i n g  
o p e r a t i o n s  p r o v i d e d  by AS 2 3 . 1 0 . 0 6 0 ( 5) is a v a i l a b l e  to the 
'employer for a m a x i m u m  o f  1*1 c o n s e c u t i v e  w e e k s ,  c o m m e n c i n g  
o n  the fir st day the m i n e  b e g i n s  a c t i v e  o p e r a t i o n s  in a calendar 
:year. In d e t e r m i n i n g  the a v a i l a b l e  p e r i o d  of e x e m p t i o n ,  periods 
d u r i n g  w h i c h  the m i n e  is not a c t i v e l y  e n g a g e d  in mining-, 
.operations for r ;h r e a s o n s  as, but not l i m i t e d  to, a s s e s s m e n t  
w o r k  a n d  r e p a i r  .'r c o n s t r u c t i o n  of b u i l d i n g s  or e q u i p m e n t  are 
no t  p a r t  of  the e x e m p t i o n  period.

(c) D u r i n g  the e x e m p t i o n  p e r i o d  d e s c r i b e d  in (b), an 
e m p l o y e r  e n g a g e d  in s m a l l  m i n i n g  o p e r a t i o n s  r e m a i n s  r e s p o n s i b l e  
for p a y m e n t  of  o v e r t i m e  at the r a t e s  e s t a b l i s h e d  by AS 2 3 . 1 0 . 0 6 0  
for w o r k  p e r f o r m e d  by an e m p l o y e e  in e x c e s s  of  12 h o u r s  a day 
o r  5 6 h o u r s  a week. (Eff. 12/^1 / 1 %  R e g i s t e r s ' )

A u t h o r i t y :  AS 2 3 . 1 0 . 0 5 5 ( 1 0 )

AS 2 3 . 1 0 . 0 8 5

A u t h o r i t y :  A S  2 3 . 1 0 . 0 5 5 ( 1 1 )
AS 2 3 . 1 0 . 0 8 5

A u t h o r i t y : AS 2 3 - 1 0 . 0 6 0 ( 1 )

AS  2 3 . 1 0 . 0 8 5

A u t h o r i t y :  AS 2 3 . 1 0 . 0 6 0 ( 5 )

AS 2 3 . 1 0 . 0 8 5

£
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j D E D U C T I O N S  F R O M  W A G E S .
I 1
i S e c t i o n

l60. D e d u c t i o n s  f r o m  an  e m p l o y e e ' s  w a g e s .

8 A A C  1 5 . 160. D E D U C T I O N S  F R O M  AN E M P L O Y E E ' S  W A G E S .
| (a) AS 2 3 . 1 0 . 0 8 5 ( c )  d o e s  n o t  l i m i t  the r i g h t  of an  e m p l o y e r  
and e m p l o y e e  to e n t e r  i n t o  a w r i t t e n  a g r e e m e n t  to p r o v i d e  for 

| d e d u c t i o n s  of  m o n e t a r y  o b l i g a t i o n s  o f  an e m p l o y e e  o t h e r  t h a n  th 
cost o f  b o a r d  a n d  lo d g i n g .  H o w e v e r ,  a w r i t t e n  a g r e e m e n t  for 
o t h e r  d e d u c t i o n s  p a y a b l e  to the e m p l o y e r  or  p e r s o n  a c t i n g  in this 
e m p l o y e r ' s  b e h a l f  or i n t e r e s t ,  o t h e r  t h a n  t h e  co s t  of b o a r d  or 
l o d g i n g ,  is n o t  v a l i d  it it w o u l d  h a v e  the e f f e c t  of r e d u c i n g  
an e m p l o y e e ' s  w a g e  r a t e  b e l o w  the s t a t u t o r y  m i n i m u m  w a g e  or 
r e q u i r i n g  an e m p l o y e e  to r e i m b u r s e  the e m p l o y e r  f o r  a n y  of the 
follov/ing:

t

(1) c u s t o m e r  c h e c k s  r e t u r n e d  d u e  to i n s u f f i c i e n t  
f u nds or a n y  o t h e r  r e a s o n  ;

(2) n o n - p a y m e n t  for g o o d s  or s e r v i c e s  as a r e s u l t  
of c u s t o m e r s  walkJJ^ut or d e f a u l t i n g  on c r e d i t ;

(3) c a s h  or  c a s h  r e g i s t e r  s h o r t a g e s  for w h i c h  the 
;e m p l o y e e  d o e s  not a c k n o w l e d g e  r e s p o n s i b i l i t y ;

(^1) lost or  s t o l e n  p r o p e r t y  or a l l e g e d  t h e f t  by 
the e m p l o y e e  for w h i c h  the e m p l o y e e  d o e s  not a c k n o w l e d g e  
r e s p o n s i b i l i t y ;

(5) d a m a g e  or  b r e a k a g e  c o s t s  u n l e s s  t h e y  are 
c l e a r l y  d u e  to w i l l f u l  c o n d u c t  on the pa r t  o f  the e m p l o y e e ,  
t h e  r e s p o n s i b i l i t y  for w h i c h  h a s  be e n  a c k n o w l e d g e d  by the 
[ e m p l o y e e .

o V  X  c . c \ v  »  WA

(b) N o t h i n g  in ( a ^ p r o h i b i t s  d e d u c t i o n s  f r o m  e a r n i n g s  basc^d 
(on a w r i t t e n  a g r e e m e n t  w h e r e b y  the e m p l o y e r  h a s  b e e n  d i r e c t e d  by 
jthe e m p l o y e e  to pay a s u m  for the b e n e f i t  o f  th a t  e m p l o y e e  to a" 
[creditor, d o n e e ,  or  o t h e r  t h i r d  p a r t y  a n d  n e i t h e r  the e m p l o y e r  
inor any p e r s o n  a c t i n g  in h i s  b e h a l f  or I n t e r e s t  d e r i v e s  any p r o­
fit or b e n e f i t  f r o m  the t r a n s a c t i o n .

(c) W r i t t e n  a g r e e m e n t s  f o r  d e d u c t i o n s  f r o m  e a r n i n g s  are 
not r e q u i r e d  for any l a w f u l  d e d u c t i o n  o t h e r w i s e  a u t h o r i z e d
or r e q u i r e d  by s t a t e  or  f e d e r a l  l a w  or by o r d e r  o f  a c o u r t
,of c o m p e t e n t  j u r i s d i c t i o n .
1 
1

(d) An e m p l o y e r  s u b j e c t  to AS 2 3 . 1 0 . 0 5 0 - 2 3 . 1 0 . 1 5 0  
s h a l l  f u r n i s h  e a c h  p e r s o n  e m p l o y e d  by h i m  w h o  is n o t  e x e m p t e d  
f r o m  the c o v e r a g e  o f  t h o s e  s e c t i o n s  by AS 2 3 . 1 0 . 0 5 5  a s t a t e m e n t  
of e a r n i n g s  a n d  d e d u c t i o n s  for e a c h  nay p e r i o d .  T h e  s t a t e m e n t  
of e a r n i n g s  a n d  d e d u c t i o n s  & h e ^ m cc^itain the f o l l o w i n g  
i n f o r m a t i o n :  r

R e g i s t e r ^ ,  T a m / i r C j  f t L A B O R  8 AAC 15.160
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— I 8 AAC 1 5 . 1 8 0

(1) e m p l o y e e ' s  r a t e  of  pay;
I

(2) t h e  b e g i n n i n g  and e n d i n g  d a t e s  o f  t h e  pay 
p e r i o d  a n d  the w e e k l y  h o u r s  a c t u a l l y  w o r k e d  d u r i n g  the p e r i o d ;

(3) f e d e r a l  i n c o m e  tax d e d u c t i o n s ;

(*l) f e d e r a l  i n s u r a n c e  c o n t r i b u t i o n  act d e d u c t i o n s ;

(5) A l a s k a  i n c o m e  tax d e d u c t i o n ;

(6) A l a s k a  s c h o o l  tax d e d u c t i o n ;

(7) A l a s k a  e m p l o y m e n t  s e c u r i t y  act c o n t r i b u t i o n s ;

(8) b o a r d  a n d  l o d g i n g  costs;

(9) a d v a n c e s ;  and

(10) o t h e r  a u t h o r i z e d  d e d u c t i o n s .  (Eff. /2./^/7ST, 
Regiie-t-er (o% )

A u t h o r i t y :  AS 2 3 * 1 0 . 0 8 5
j

A R T I C L E  /(.
i
l
P R O C E D U R E S  R E L A T I N G  T O  V I O L A T I O N S ,  I N V E S T I G A T I O N S  O R  HEARI N G S .  |

*

S e c t i o n
! 175. A s s i g n m e n t  o f  c l a i m s
1 180. I n v e s t i g a t i o n s ,  c o n f e r e n c e  a n d  p e r s u a s i o n

8 A A C  1 5 . 175. A S S I G N M E N T  OP C L A I M S .  (a) A p e r s o n  w h o  
b e l i e v e s  that he h a s  not b e e n  p a i d  w a g e s  d u e  h i m  u n d e r  
AS 2 3 . 1 0 . 0 5 0  - 2 3 . 1 0 . 1 5 0  may a s s i g n  his c l a i m  to the d e p a r t m e n t  
f or c o l l e c t i o n .

(b) T h e  d e p a r t m e n t  w i l l  not a c c e p t  an a s s i g n m e n t  o f  a 
c l a i m  u n d e r  AS 2 3 - 1 0 . 0 5 0  - 2 3 . 1 0 . 1 5 0  in e x c e s s  of $ 5 , 0 0 0 ,  
e x c l u d i n g  l i q u i d a t e d  d a m a g e s .  (Eff. \ Z / H  / 7 £ , Regls-be-r^S')

A u t h o r i t y :  A^ 2 3 . 1 0 . 0 8 5
AS 2 3 . 1 0 . 1 1 0 ( b )

8 A A C  1 5 . 1 8 0 .  I N V E S T I G A T I O N S ,  C O N F E R E N C E S  A N D  P E R S U A S I O N ,  
(a) T h e  w a g e  and h o u r  d i v i s i o n  w i l l  i n v e s t i g a t e  p o t e n t i a l  
v i o l a t i o n s  of AS 2 3 . 1 0 . 0 5 0 - 2 3 . 1 0 . 1 5 0  on it3 o w n  m o t i o n  o r  on the 
a s s i g n m e n t  to it o f  a c l a i m  u n d e r  sec. 175 o f  th i s  c h a p t e r .
t

(b) I f j a f t e r  i n v e s t i g a t i o n ^ t h e  d i v i s i o n  f i n d s  that 
p r o b a b l e  c a u s e  e x i s t s  for b e l i e v i n g  that a v i o l a t i o n  of AS 
2 3 . 1 0 . 0 5 0  - 2 3 . 1 0 . 1 5 0  h a s  o c c u r r e d ,  it w i l l  a t t e m p t  to c o r r e c t  
the u n l a w f u l  p r a c t i c e  by c o n f e r e n c e  and p e r s u a s i o n  as f o l l o w s :
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( 1 ) the d i v i s i o n  w i l l  p r o v i d e  the e m p l o y e r  t u l i e v e d  

;to h a v e  v i o l a t e d  AS  2 3 - 1 0 . 0 5 0  - 2 3 .10.150 w i t h  a c o p y  of the
j a s s i g n m e n t  or a d e s c r i p t i o n  of the a l l e g e d  v i o l a t i o n  a n d  i n f o r m  
'him o f  t h e  r e s u l t s  o f  its i n v e s t i g a t i o n ;  and

(2 ) the d i v i s i o n  w i l l  s c h e d u l e  an i n f o r m a l  
c o n f e r e n c e  w i t h  the e m p l o y e r  to d i s c u s s  the m a t t e r  a n d  a t t e m p t  
>to e l i m i n a t e  the a l l e g e d  v i o l a t i o n s .
I

(c) If the i n f o r m a l  c o n f e r e n c e  s u c c e e d s  i n  c o r r e c t i n g  
the a l l e g e d  v i o l a t i o n ,  no f u r t h e r  a c t i o n  w i l l  be t a k e n  by the 
d i v i s i o n  a g a i n s t  the e m p l o y e r .

i
(d) If an a l l e g e d  v i o l a t i o n  is not r e c t i f i e d  by the 

i n f o r m a l  c o n f e r e n c e  o.r if the e m p l o y e r  f a ils to a t t e n d  the 
c o n f e r e n c e  v.’lt h o u t  g o o d  c a u s e  shown, the d i r e c t o r  may, .at his 
d i s c r e t i o n ;

( 1 ) c o n d u c t  a f u r t h e r  i n v e s t i g a t i o n  i n t o  the m a t t e r ;

(2 ) e n f o r c e  the c l a i m  t h r o u g h  i n i t i a t i o n  of an 
a d j u d i c a t i v e  h e a r i n g  u n d e r  p r o v i s i o n s  of the A d m i n i s t r a t i v e  
Frocedui’e^f Act (AS JNl.62);

j
I (3 ) e n f o r c e  the c l a i m  t h r o u g h  f i l i n g  of an a c t i o n

c o u r t  of c o m p e t e n t  j u r i s d i c t i o n .

I
■

lb

tin a
1

(e) If the d i r e c t o r  d e t e r m i n e s  u n d e r  (d)(1) o f  t h i s  
s e c t i o n  that a f u r t h e r  i n v e s t i g a t i o n  in t o  the m a t t e r  s h o u l d  be 

hec o n d u c t e d ,  he m a y  p r o v i d e  that it be c a r r i e d  out by i n i t i a t i o n  
o f  an i n v e s t i g a t i v e  p r o c e e d i n g  c o n d u c t e d  in a c c o r d a n c e  w i t h  

secs. 10 t h r o u g h  30 of  c h a p t e r  25 of  this title. (Eff. I Z / 9 / 7 &  

Reg.Lste4’6 ^ )

A u t h o r i t y :  AS 2 3 . 1 0 . 0 8 0
AS 2 3 . 1 0 . 0 8 5  
AS 2 3 . 1 0 . 0 9 0  
AS 2 3 . 1 0 . 1 1 0

• -1 >

A R T I C L E  ,5.
1

G E N E R A L  P R O V I S I O N S

Sect ion
<jc>o-3r95'. P l a c e  o f  e m p l o y m e n t  for p u r p o s e s  of r e c o r d k e e p i n g  

D e f i n i t i o n s

I <\o o
8 A A C  15.195.

R E C O R D K E E P I N G .  F o r  p u r p o s e  
an e m p l o y e e  is e m p l o y e d "  m e a n s  a 
l o c a t e d  w i t h i n  the state. H o w e v e r ,  the e m p l o y e r  m a y  
d u p l i c a t e  r e c o r d s  at the s i t e s  or p r e m i e s  w h e r e  the 
p e r f o r m e d .  (Eff. 1 2 / l  / Ttf, Regie-t-er- 6 8 )

P L A C E  OF E M P L O Y M E N T  F O R  P U R P O S E S  OF 
p u r p o s e s  of  AS 2 3 . 1 0 . 1 0 0 ,  "the p l a c e  w h e r e  

c e n t r a l  o f f i c e  of the e m p l o y e r
k e e p  
w o r k  is

A u t h o r i t y : AS 2 3 . 1 0 . 0 8 5  
AS 2 3 . 1 0 . 1 0 0

£



8 A A C  1 5 . ^ $ .  D E F I N I T I O N S .  In this c h a p t e r  a n d  in 
jAS 2 3 . I O . O 5 O - 2 3 . 1 0 . 1 5 0 ,  u n l e s s  the c o n t e x t  r e q u i r e s  
l o t h e r w i s e :

em
(1) " a d m i n i s t r a t i v e” m e a n s  an e m p l o y e e ;

A
(A) w h o s e  p r i m a r y  d u t y  c o n s i s t s  of w o r k  

d i r e c t l y  r e l a t e d  to m a n a g e m e n t  p o l i c i e s  or s u p e r v i s i n g  
the g e n e r a l  b u s i n e s s  o p e r a t i o n s  o f  his e m p l o y e r ;

(E) w h o  c u s t o m a r i l y  and r e g u l a r l y  e x e r c i s e s  
d i s c r e t i o n  a n d  i n d e p e n d e n t  j u d g m e n t ;

(C) w h o  p e r f o r m s  his w o r k  u n d e r  o n l y  g e n e r a l  
s u p e r v i s i o n ;

(D) w h o  is lid on a s a l a r y  0 1  fee bas i s :

(E) w h o  r e g u l a r l y  a n d  d i r e c t l y  a s s i s t s  a 
p r o p r i e t o r  or a n  e x e m p t  e x e c u t i v e  e m p l o y e e  of tbe 
e m p l o y e r ;  a n d

(F) w h o  p e r f o r m s  w o r k  a l o n g  s p e c i a l i z e d  or 
t e c h n i c a l  l i n e s  r e q u i r i n g  s p e c i a l  t r a i n i n g ,  e x p e r i e n c e  or 
k n o w l e d g e  and d o e s  not d e v o t e  m o r e  t h a n  2 0  p e r c e n t  of 
his w e e k l y  h o u r s  to a c t i v i t i e s  w h i c h  are not d e s c r i b e d  
in th i s  p a r a g r a p h  or  p a r a g r a p h s  (?) or ( 1 1 ) of this 
s e c t i o n ;

i

( 2 )  " c a s u a l  employee^," as u s e d  in A S  2 3 . 1 0 . 0 6 5 ( 1 5 ) ,  
m e a n s  an e m p l o y e e  e n g a g e d  in an a c t i v i t y  w h i c h  o c c u r s  w i t h o u t  
r e g u l a r i t y  a n d  is not in the u s u a l  c o u r s e  o f  trade, b u s i n e s s ,  
o c c u p a t i o n  or p r o f e s s i o n  of h i s  e m p l o y e r ;

(3 ) " c o m m i s s i o n e r "  m e a n s  the c o m m i s s i o n e r  of  labor;

(*1) " d e p a r t m e n t "  m e a n s  the A l a s k a  D e p a r t m e n t  o f  L a b o r

(5 ) " d i r e c t o r "  m e a n s  the d i r e c t o r  o f  the w a g e  and 
h o u r  d i v i s i o n  o f  t h e  depart m e n t ,  or  his d e s i g n e e ;

»;6 ) " d o m e s t i c  s e r v i c e  in or a b o u t  a p r i v a t e  h o m e "  
as us e d  in AS 2 3 . 1 0 . 0 5 5 ( ^ 0 ,  m e a n s  a p e r s o n  e m p l o y e d  in or a b o u t  
a p r i v a t e  h o m e  o f  a p e r s o n  by w h o m  he is e m p l o y e d  a n d  who 
p e r f o r m s  s u c h  s e r v i c e s  or 1 ctivltj.t;_ as a b a b y s i t t e r ,  a cook, 
a b u t l e r ,  a v a l e t ,  a m a id, r h o u s e k e e p e r ,  a g o v e r n e s s ,  a 
J a n i t o r ,  a l a u n d e r e s s ,  a c a r e t a k e r ,  a h a n d y m a n ,  a g a r d e n e r ,  
a foo t m a n ,  a g r o o m  o r  a c h a u f f e u r  o f  a u t o m o b i l e s  for f a m i l y  use;

R e g i s t e r ^  ' ' T d f l U a V t j M  7  LABOR 8 AAC 15
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(7 ) "executive'' m e a n s  an e m p l o y e e :

(A) w h o s e  p r i m a r y  d u t y  c o n s i s t s  of  the m a n a g e­
me n t  of  the e n t e r p r i s e  t w h i c h  he is e m p l o y e d  or o f  a 
c u s t o m a r i l y  r e c o g n i z e d  t department, or s u b d i v i s i o n
o f  the e n t e r p r i s e ;

(B) w h o  c u s t o  id r e g u l a r l y  d i r e c t s
t h e  w o r k  o f  two or m o r e  c "ployees;

(C) w h o  has the a u t h o r i t y  to h i r e  or fire or 
e f f e c t  any o t h e r  c h a n g e  of s t a t u s  of o t h e r  e m p l o y e e s  or  
w h o s e  s u g g e s t i o n s  or r e c o m m e n d a t i o n s  r e g a r d i n g  t h e s e  k i n d s  
o f  c h a n g e s  are g i v e n  p a r t i c u l a r  w e i g h t ;

(D) w h o  c u s t o m a r i l y  and r e g u l a r l y  e x e r c i s e s  
d i s c r e t i o n a r y  a u t h o r i t y ;

(E) w h o  do e s  not d e v o t e  m o r e  t h a n  20 p e r c e n t  
o f  his w e e k l y  h o u r s  to a c t i v i t i e s  whicli a r e  not d i r e c t l y  
and c l o s e l y  r e l a t e d  to the w o r k  d e s c r i b e d  in this 
p a r a g r a p h  or p a r a g r a p h s  ( 1 ) or (Ii) o f  this s e c t i o n ;  and

(P) w h o  is c o m p e n s a t e d  on a s a l a r y  b a s i s ;

(8 ) " n o n p r o f i t "  as u s e d  in AS 2 3 . 1 0 . 0 5 5 ( 6 ) ,  m e a n s  
an o r g a n i z a t i o n  no part of  the I n c o m e  or p r o f i t  o f  w h i c h  is 
d i s t r i b u t a b l e  to its m e m b e r s ,  dir e c t o r s ,  or o f f i c e r s  and w h o s e  
s t a t u s  has b e e n  d e t e r m i n e s  by the U.S. I n t e r n a l  R e v e n u e  S e r v i c e  
as n o n p r o f i t ;

(9 ) "on c a l l "  m e a n s  t i m e  that an e m p l o y e e  is 
r e q u i r e d  to r e m a i n  on ca l l  on tlie e m p l o y e r ' s  p r e m i s e s  or o t h e r  
p l a c e  of e m p l o y m e n t  or so c l o s e  to t h e m  that he c a n n o t  use the 
ti m e  e f f e c t i v e l y  for his o w n  p u r p o s e s ,  but d o e s  net i n c l u d e  the 
t i m e  a n  e m p l o y e e  is not r e q u i r e d  to r e m a i n  on or n e a r  his e m p l o y  
p r e m i s e s  or  o t h e r  p l a c e  of e m p l o y m e n t  but is m e r e l y  r e q u i r e d  to 
l e a v e  w o r d  at his h o m o  or w i t h  the e m p l o y e r  w h e r e  he m a y  be 
r e a c h e d ;

( 1 0 ) " o u t s i d e  s a l e s m a n "  m e a n s  a p e r s o n  w h o  is 
e m p l o y e d  for the p u r p o s e  of m a k i n g  sales, c o n t’act s  for sal e s ,  
c o n s i g n m e n t s ^  or s h i p m e n t s  for s a l e  or o b t a i n ! o r d e r s  for 
s e r v i c e s  o r  for use o f  f a c i l i t i e s  for w h i c h  r. c o n s i d e r a t i o n  
w i l l  be p a i d  by t h e  c l i e n t  or c u s t o m e r  and ./hose h o u r s  of w o r k  
of  a n a t u r e  o t h e r  t h a n  that d e s c r i b e d  in th i s  p a r a g r a p h  or 
p a r a g r a p h  ( 1 2 )Vdo not e x c e e d  2 0  p e r c e n t  of the h o u r s  w o r k e d  
in the worlcwee(rpv
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(11) "professional.'1 /leans an e m p l o y e e ,  e x c e p t  for 

t he c l a s s i f i c a t i o n s  of r e g i s t e r e d  n u r s e  a n d  l i c e n s e d  p r a c t i c a l  

nursefp^

(A) w h o s e  p r i m a r y  d u t y  is:

(i) to p e r f o r m  w o r k  r e q u i r i n g  k n o w l e d g e  
o f  a n  a d v a n c e d  t y p e  in a f i e l d  of s c i e n c e  or l e a r n i n g  
c u s t o m a r i l y  a c q u i r e d  by a p r o l o n g e d  c o u r s e  of 
s p e c i a l i s e d  i n t e l l e c t u a l  i n s t r u c t i o n  a n d  s t u d y ,  as 
d i s t i n g u i s h e d  f r o m  a g e n e r a l  a c a d e m i c  e d u c a t i o n  or 
f r o m  an a p p r e n t i c e s h i p  o r  f r o m  t r a i n i n g  in the 
p e r f o r m a n c e  o f  r o u t i n e  m e n t a l ,  m a n u a l ^ o r  p h y s i c a l  
p r o c e s s e s ;  or

(ii) to p e r f o r m  w o r k  th a t  is o r i g i n a l  a n d  
c r e a t i v e  in c h a r a c t e r  in a r e c o g n i z e d  f i e l d  of 
a r t i s t i c  e n d e a v o r  (as o p p o s e d  to w o r k  w h i c h  can be 
p r o d u c e d  by a p e r s o n  w i t h  g e n e r a l  m a n u a l  or  i n t e l l e c­
tual  a b i l i t y  a n d  t r a i n i n g ) ,  and t h e  r e s u l t  o f  w h i c h  
d e p e n d s  p r i m a r i l y  on the i n v a n t i o n ,  i m a g i n a t i o n ,  or 
t a l e n t  o f  the e m p l o y e e ;  or

(ill) to teach, tutor, i n s t r u c t ,  or 
l e c t u r e  in the a c t i v i t y  of i m p a r t i n g  k n o w l e d g e ,  and 
w h o  is e m p l o y e d  a n d  e n g a g e d  in th i s  a c t i v i t y  as a 
t e a c h e r  c e r t i f i e d  or r e c o g n i s e d  as s u c h  in a s c h o o l  
o r  o t h e r  e d u c a t i o n a l  e s t a b l i s h m e n t  or i n s t i t u t i o n ;  
a n d

(B) w h o s e  work:

(1) r e q u i r e s  the c o n s i s t e n t  e x e r c i s e  of 
d i s c r e t i o n  and j u d g m e n t  in its p e r f o r m a n c e ;

(ii) is p r e d o m i n a t e l y  i n t e l l e c t u a l  and 
v a r i e d  in c h a r a c t e r  (as o p p o s e d  to r o u t i n e  m e n t a l ,  
m a n u a l ,  m e c h a n i c a l ,  or p h y s i c a l  w o rk) a n d  is o f  s u c h  
c h a r a c t e r  t h a t  the o u t p u t  p r o d u c e d  or the r e s u l t  
a c c o m p l i s h e d  c a n n o t  be s t a n d u r d i z e d  on a ti m e  ba s i s ;  
a n d

(iii) is c o m p e n s a t e d  on a s a l a r y  or fee
b a s i s :

(12) " s a l e s m a n  e m p l o y e d  on a s t r a i g h t  c o m m i s s i o n  
ibasis" m e a n s  a p e r s o n  w h o  is r e g u l a r l y  e m p l o y e d  on the b u s i n e s s  
p r e m i s e  of his e m p l o y e r  and is c o m p e n s a t e d  on a s t r a i g h t  
c o m m i s s i o n  b a s i s  for the p u r p o s e  o f  m a k i n g  sa l e s ,  c o n t r a c t s  for 
s a l e s ,  c o n s i g n m e n t s ,  o r  s h i p m e n t s  for sale or in o b t a i n i n g  
o r d e r s  for s e r v i c e s  o r  the use of f a c i l i t i e s  for w h i c h  a 
c o n s i d e r a t i o n  w i l l  be p a i d  by the c l i e n t  or c u s t o m e r  and w h o s e  
h o u r s  of w o r k  of a n a t u r e  o t h e r  t h a n  that d e s c r i b e d  in thi:

p a r a g r a p h  or p a r a g r a p h  ( 1 0 ) y d o  not e x c e e d  20 p e r c e n t  of the 
h o u r s  w o r k e d  in t h e  workweek]"*

I I



R e g i s t e r  ( $  , Jci/lUdl/'tj 7 *j L A B O R
*\'0

8 A A C  1 5 . 2 W

(13) " s t a n d b y  or w a i t i n g  t i m e "  m e a n s  t i m e  t h a t  an 
'empl o y e e  is r e q u i r e d  to be at or n e a r  his p o s t  or p l a c e  of
e m p l o y m e n t  a n d  is r e q u i r e d  to w a i t  for w o r k  o r  an  a s s i g n m e n t ,  
w h e t h e r  n o r  not b e c a u s e  of s h u t d o w n  or r e p a i r ,  a n d  d u r i n g  w h i c h  
he c a n n o t  use t h e  ti m e  e f f e c t i v e l y  for h i s  o w n  p u r p o s e s ;

(14) " s u p e r v i s o r y  c a p a c i t y "  m e a n s  t h o s e  p r i m a r y  
jduties p e r f o r m e d ,  e x c e p t  for the c l a s s i f i c a t i o n s  o f  r e g i s t e r e d  
jnurse a n d  l i c e n s e d  p r a c t i c a l  nu r s e ,  by an  e m p l o y e e  w h o  is 
e m p l o y e d  s o l e l y  for the p u r p o s e  o f  r e g u l a r l y  a s s i g n i n g  a n d  
d i r e c t i n g  the a c t i v i t i e s  of  o t h e r  e m p l o y e e s ,  a n d  is r e s p o n s i b l e  
f o r  r e s u l t s  of the w o r k  p e r f o r m e d ,  a n d  w h o  d o e s  not p e r f o r m  
'duties r e g u l a r l y  p e r f o r m e d  by the e m p l o y e e s  s u p e r v i s e d ,  e x c e p t  
ifor b r i e f  p e r i o d s  of t i m e  not to e x c e e d  20 p e r c e n t  o f  the 
h o u r s  w o r k e d  in the w o r k w e e k :  the p u r p o s e  of A S  2 3 . 1 0 . 0 6 0 ,
it d o e s  not a p p l y  to a n y  e m p l o y e e  r e q u i r e d  by the e m p l o y e r
to p e r f o r m  e u o tf^aStivities on a n  i n t e r m i t t e n t  or s u b s t i t u t e

i recurrlng p e r i o d  o f  168 hou r s ,  i.e. s e v e n  c o n s e c u t i v e  24 h o u r  
p e r i o d s .  It m a y  b e g i n  on any day of the w e e k  and n e e d  not 
c o i n c i d e  w i t h  the c a l e n d a r  w e e k j  Jfri i n d i v i d u a l  e m p l o y e e ' s  
|workweek is the s t a t u t o r y  or c o n t r a c t  n u m b e r  of  h o u r s  that he 
;is to r e g u l a r l y  w o r k  d u r i n g  that p e r i o d ;  jThe w o r k w e e k  m a y  
n o t  be a r t i f i c i a l l y  a d j u s t e d  for the p u r p o s e  of  a v o i d i n g  
.the p a y m e n t  of o v e r t i m e ,  h o w e v e r  the w o r k w e e k  m a y  be c h a n g e d  
ifor a n y  o t h e r  p u r p o s e  in the m a n n e r  p r o v i d e d  in AS 2 3 . 0 5 . 1 6 0 .

b a s i s  d u r i n g  t h e  c o u r s e  of his e m p l o y m e n t ;

(15) " w o r k w e e k "  m e a n s  a f i x e d  a n d  r e g u l a r l y

(Eff. 1 2 . / 1 % ’ R e g i s  t e r  )

A u t h o r i t y :  AS 23*.10.055
AS 2 3 . 1 0 . 0 6 0  
AS 2 3 . 1 0 . 0 8 5
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N O T I C E  O F  P R O P O S E D  C H A N G E S  IN T H E  
R E G U L A T I O N S  O F  T H E  D E P A R T M E N T  O F  L A B O R

N o t i c e  is n e r e b y  g i v e n  t h a t  t h e  A l a s k a  D e p a r t m e n t  o f  L a b o r ,  
u n d e r  t h e  a u t h o r i t y  v e s t e d  b y  A S  2 3 . 1 0 . 0 8 5 ,  p r o p o s e s  to r e p e a l  
jand a d o p t  r e g u l a t i o n s  in T i t l e  8 o f  t h e  A l a s k a  A d m i n i s t r a t i v e  
C o d e  t o  i m p l e m e n t  A S  2 3 . 1 0 . 0 5 0  - A S  2 3 . 1 0 . 1 5 0 ,  as f o l l o w s :

(1) 8 A A C  15 is a m e n d e d  b y  r e p e a l i n g  s e c t i o n s  010
t h r o u g h  070 i n  t h e i r  e n t i r e t y  a n d  a d o p t i n g  a n d  
r e p l a c i n g  w i t h  n e w  s e c t i o n s  as f o l l o w s :

A R T I C L E  1.i
I
A r t i c l e  1 s t i p u l a t e s  m i n i m u m  w a g e s ,  m a x i m u m  h o u r s  and 
c o m p u t a t i o n  o f  o v e r t i m e  a p p l i c a b l e  to  e m p l o y m e n t  in A l a s k a .

A R T I C L E  2.

A r t i c l e  2 p r o v i d e s  c e r t a i n  e x e m p t i o n s  f r o m  the p a y m e n t  of  
m i n i m u m  w a g e s  o r  o v e r t i m e .

A R T I C L E  3.
I
A r t i c l e  3 s t i p u l a t e s  t h o s e  d e d u c t i o n s  f r o m  an e m p l o y e e ' s  
w a g e s  t h a t  a r e  p e r m i s s a b l e  a n d  t h o s e  d e d u c t i o n s  t h a t  a r e  
p r o h i b i t e d .

A R T I C L E  4.

A r t i c l e  4 e s t a b l i s h e s  t h e  p r o c e d u r e s  for a s s i g n m e n t  o f  c l a i m s  
a n d / o r  the c o n d u c t  o f  i n v e s t i g a t i v e  h e a r i n g s  a n d  c o n f e r e n c e s .

j A R T I C L E  5.

‘A r t i c l e  5 d e f i n e s  m i s c e l l a n e o u s  t e r m s  as u s e d  in t h i s  

!chapter a n d  AS  23.1C.

•Notice is a l s o  g i v e n  t h a t  a n y  i n t e r e s t e d  p a r t y  m a y  p r e s e n t  
o r a l  o r  w r i t t e n  s t a t e m e n t s  o r  a r g u m e n t s  r e l e v a n t  to the a c t i o n  
; p r o p o s e d  a t  a h e a r i n g  to b e  h e l d  at the D I V I S I O N  O F  A V I A T I O N  
B U I L D I N G  C O N F E R E N C E  ROOM, 4111 A V I A T I O N  A V E N U E ,  (next to L a k e  
Hood) A n c h o r a g e ,  A l a s k a  9 9 5 0 2  a t  1: 3 0  p.m. o ' c l o c k  o n  
S e p t e m b e r  15, 1978.

iCopies o f  the r e g u l a t i o n s  m a y  b e  o b t a i n e d  b y  w r i t i n g  to:
.Wage a n d  H o u r  D i v i s i o n ,  A l a s k a  D e p a r t m e n t  o f  L a b o r ,
P. 0. B o x  630, J u n e a u ,  A l a s k a  99811.



T h e  D e p a r t m e n t  o f  L a b o r  u p o n  its o w n  m o t i o n  o r  a t  t h e  
i n s t a n c e  o f  a n y  i n t e r e s t e d  p e r s o n ,  m a y  a f t e r  S e p t e m b e r  30, 19 7 8  
a d o p t  t h e  p r o p o s a l s  s u b s t a n t i a l l y  as d e s c r i b e d  a b o v e  w i t h o u t  
f u r t h e r  n o t i c e  o r  m a y  d e c i d e  to t a k e  n o  a c t i o n  o n  them.

D a t e  S ' / 2 / / 7 1 ?

iM t f O t
W i l l i a m  IC. S p e a r
D e p u t y  C o m m i s s i o n e r  
D e p a r t m e n t  of  L a b o r

i
i

i
i
i
>
i
I
i
i
j

T o  be p u b l i s h e d  A u g u o t  30, 31 a n d  S e p t e m b e r  1- 1978.
t



STATE OF ALASKA
) SS.

F I R S T  J U D I C I A L  D I S T R I C T  )

A F F I D A V I T  OF  N O T I C E  OF  A D O P T I O N  OF R E G U L A T I O N

I , E.T. "Lee" L e l a n d , W / H  I n v e s t i g a t o r  I I I , of  the 
D e p a r t m e n t  o f  L a b o r , b e i n g  sw o r n ,  d e p o s e  a n d  s t a t e  the 

i f o l l o w i n g :

As r e q u i r e d  by AS 6 2 , 1 9 0 ,  n o t i c e  o f  the p r o p o s e d  a d o p t i o n  
of  8 AAC 1 5 . 1 0 0 - 2 0 0  has b e e n  g i v e n  by

(1) b e i n g  p u b l i s h e d  in a n e w s p a p e r  or t r a d e  
p u b l i c a t i o n

(2) b e i n g  m a i l e d  to i n t e r e s t e d  p e r s o n s ,

(3) b e i n g  m a i l e d  or d e l i v e r e d  to a p p r o p r i a t e  s t a t e
o f f i c i a l s ,

(*0 b e i n g  f u r n i s h e d  to the D e p a r t m e n t  of Law,

(5) b e i n g  f u r n i s h e d  to i n c u m b e n t  s t a t e  l e g i s l a t o r s .

D a t e : _____/  O - 3 ~ 7  S ''
J u n e a u ,  A l a s k a

S U B S C R I B E D  A N D  S W O R N  T O  b e f o r e  me  th i s  < 3 * *  d ay of 
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S T A T E  OF A L A S K A  )
) s s .

T H I R D  J U D I C I A L  D I S T R I C T  )

A F F I D A V I T  O F  O R A L  H E A R I N G

I, D o n  W i l s o n ,  W / H  I n v e s t i g a t o r  II o f  the D e p a r t m e n t  
! of La b o r ,  b e i n g  s w o r n  d e p j s e  a n d  s t a t e  the f o l l o w i n g :

On  S e p t e m b e r  15, 19 7 8  at 1: 3 0  p .m., in the D i v i s i o n  
j of A v i a t i o n  C o n f e r e n c e  R oom, *1111 A v i a t i o n  A v e n u e ,  A n c h o r a g e ,
| A l a s k a ,  I p r e s i d e d  o v e r  a p u b l i c  h e a r i n g  h e l d  in a c c o r d a n c e  
[ w i t h  AS *1*1.62.210 for the p u r p o s e  of  t a k i n g  t e s t i m o n y  in 
: c o n n e c t i o n  w i t h  the a d o p t i o n  o f  8 A A C  1 5 * 1 0 0 - 2 0 0 .

Date: S e p t e m b e r  15, 1978
A n c h o r a g e ,  A l a s k a

S U B S C R I B E D  A N D  S W O R N  TO  b e f o r e  me th i s  1 5 t h  d a y  of 
e m b e r ,  1978.

J L
N O T A R Y  P U B L I C  IN A N D  FOR A L A S K A  

My C o m m i s s i o n  E x p i r e s :



A D V t R T I S I N G  
V  O R D E R

Q  N O T IC E  TO  P U B L IS H E R  £

I N V O IC C  M U ST  H t  IN T R I P L IC A T E  S H O W I N G  A D V L H T I S I N G  
O R D E R  NO  . Cl. HTIT IGD AT I ' O A V i r  OP  P U B L I C A T I O N  ( P A R T  
? OP T H I S  r o i < f A> iW IT I I  A T T A C H E D  C O P Y  OP  A D V E R T I S E ­
M E N T  M U S I  HE S U H M I T r ^ ^ y J l T H  I f J V O I C E .

1. I VULIUI'JLU II I

A n c h o r a g e  D a i l y  Ne w s  
P *0. B o x  40
A n c h o r a g e ,  A l a s k a  9 9 501

'></'

V E N D O R  NO .
A D N  501

D e p a r t m e n t  of jL>abor 
W a g e  and H o u r  D i v i s i o n  
P.O. B o x  630 
J u n e a u ,  A l a s k a  9 9011

DATE C f  A .O .
A u g u s t  2 1 } 19 7 8

D a t e s  a d v e r t i s e m e n t  r e q u i r e d :

A u g u s t  30, 31 a n d  S e p t e m b e r  1, 19 3 8

'
THE  M A T E R I A L  B E T W E E N  TH E  D O U B L E  L I N E S  M U S T  BE PRIN TED .IN  
I TS  E N T I R E T Y  ON  TH E  D A T E S  S H O W N .
mi linc. address * A l a s k a  D e p a r t m e n t  o f  Lab-^or 

A d m i n i s t r a t i v e  Serv±ca»u5$r,

'■ j5''*i *■* •'*■•; ,v
F i s c a l  S e c t i o n  
P.O. B o x  1 1 4 9  
J u n e a u .  A l a s k a ■99fllJL

A F F I D A V I T - O F - P U B L I C A T I O N

UNITED STATES OF AMERICA \

STATE OF Alaska ( j.,

________T h i r d  division, j

BEFORE ME. THE UNDERSIGNED, A NOTARY PUBLIC 1 HIS DAY 

PERSONALLY APPEAREDN:1 tlui 1 1 n Lhcvn 1 ici^ g

BEING FIRST DULY SWORN, ACCORDING TO LAW, SAYS THAT 

HE/SHE IS THE Legal Clerk o f NIL ANCHORAM., Nl: 

p u b l i s h e d a t Anchorage___________ in said division

A I :k  L .'1
_  AND THAT THE

• .notice oi Apotao-.v
CHANOk N T H B  > >. 

J RBO ULATIC  } OP-TMB" ,/ t  
D EPARTM BN  I t A r fO R i ;

. ;  li>. V - W L  • • :  
Nolle* I i  hereby e lv e ii that th * j 
A lo iko  D epartm ent-at i L abor, ■ 
under, Ih . au lhorltVkvested b y . 
AS J3.10.083, proposes lo  repeal 
ond odopl reou la llon t-ln  T itle I '  
of Ih* A laska Adm in istrative 
Co2i55 SmpJinwit ASJS.lO.OJO,

II) t  AAC 1 J  Ii a - ' •by-

IV s

T L L l L a n d  s t a t e  o f Al!lsk!l

ADVERTISEMENT, OF WHICH THE ANNEXED IS A TRUE COPY,

WAS PUBLISHED IN SAID PUBLICATION ON THE.

August_______19_ZJ? AND THEREAFTER FOR 1

.DAY OF

CONSECUTIVE DAYS, THE LAST PUBLICATION APPEARING ON

THE. 1 DAY OF_ Sept. . 19jj? AND THAT THE

3x 6 h inches $81 .90
RATE CHARGED THETlEON IS NOT IN EXCESS OF THE RATE

CHARGED PRIVATE INDWIDUALS.

SUBSCRIBED AND SWORN TO 
THIS— 1 DAY OF. bcnt

BEFORE

NOTARY PUBLIC FOR STATE OF. 
MY COMMISSION EXPIRES____

: ■(!) t  AAC IS l |  am ended 
rspsallno  s i c l lo m 010Ihrouoh , 
070 in Ihs lr tn llr s ly  ond odoa- 
llno and rep lac ing-w ith  n»w  • 
ted lo n s o i  fo llow s; jj-i* .» •

.. ARTICLE 1,1/'
A rtic le  I sllnu lo tet m inimum 
wooes, m a x im um 'h ou rs • and 
compulation of overtim e op- 1 
p llcob li la  tm p loym sn l In Atos- 
kn. ■ ■ • i l i M i i ’

A R T IC LE  J . 1 > 1  .
A r l ld j  J  p ro v ld fi certa in  *x - 
emptloni (rom Ih* paym ent ol 
minimum wooes or a v e r J I f j i j i . , '; ; \

A R T IC LE  •
A rtic le  3 stipulates those deduc- ' 
llon i Irom on em p layee 't w oo e i •’
I hoi are  perm lisob le and those-' 
d edud lon i that o r*  prohibited , i

A RT IC LE  I ,  A '  )
A rtic le  4 estab lishes the proced- ) 
urrs tor asslonm ent .ol c la im s 
and /or Ih t conduct o l InvesMuo- I 
llvohear ln os and conferences.

V ' A R T IC L E S , V -V 'i ’- l( 
Artic le 5 d s lln e s m isce llaneous j 
term s a s  used In this cttap ler • 
and AS 33.10 .' %  -  f t t W w v U  

/  •V p l ' - Jn '■ •• II
Nolle* Is a lso  g iven  ttiot ony In-? 
Isres led  party m ay present ora l • 
or written statem ent* o r o r s u - ' 
m in ts re levoh l to th* ac tion ., 
proposed a l a  litar lno  lo be held i 
at III* D IV IS ION O F AV IAT ION 1  
BU ILD IN G  C O N FE R E N C E ] 
ROOM ,.. 4 1 1 1 ' , , * ,  AV IAT IO N  {  
A V EN U E , (next to L ak e  HoodI I 
Anchoroae, A la ska  MS0J a l l i » . h  
P .m . o 'c lo ck ,a n ,S e p tem b e r ,IS ,ii

Copies o f the r e p u ta t io n * .m a y l 
be obtained by writing lo : Wooei* 
and Hour D ivision , A la s k a  De- j 
porlm snt of Lobor, P .O U B o x *  
430, Ju n e au , A la sk a  m i l ,  /.< t ,1  , - r* ’ " Y
The Department of Lobor iipch t 
Its own motion or a t th* Instance V 
o l an y  Interested person , m ay  ;  
o l l t r  Sep lsm ber 30, t»7« ad o p t) 
th* proposals sub stan lla lly  a i t  
dsscrlbed above w llhnul further., 
no lle* or m ay Osclde to take no 1 
ocilon on them J  n

Date) 1/3 1 /7 1

i III. P V ia m  E . S o e a r 'l t  H i  »» 
I . U * iv :/C om m is s io n e r - , v .' 

Ds-portmenl ot Lobo r.^ ..;,

Pub : Auo, 30 ,3 1, S e p t .1 ,! » » '  '
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AFFIDAVIT OF PUBLICATION
UNITED STATES OF AMERICA 

STATE OF ALASKA 
FOURTH DISTRICT

Legal 13.544 T P ’- : i ' f-
NOTICE OF-PROPOSED 

■ CHANGES INTHE .. .
REGULATIONS OF THE 

DEPARTM ENT OF LABOR 
Notice-1» hereby given that the 

A laska Department 'o f Labor, 
under the authority vested byA S  
33.10.0SS. proposes td repeal and 
adopt regulation* In Title 8 of the 

! A la ska Administrative Code to 
Im p lem en t A S ' 2 3 :10 .050-AS 
33.10.150, av fo llow s:.. .,-

( 1) 8 f i . i t  IS Is 'bm ended by 
repea lirg  sections 010 through 070 
In their entirety and adopting and 
rep lacing with their new sections 
as follows: "'.'i

;  :• AR 'IC L E  i.
A rticle 1 ; . stipulates minimum 

w ages , . maximum .. hours . and 
computation of .of overtime ap­
p licab le toemployment In A laska.

A R T IC L E !.,
A rtlele-3 provides certain amp- 

tlon s- f r o m ‘ .t h e ‘* p a y m en t 'o f  
minimum W ageiorovartlm e. ' .

• _ ART ICLE 3.5 -
A r t ic le  3 1 S t ip u la te s ' those 

'. deductions-.from : an ’ ’ employee's > w ages Uhat,-are perm lssable, and 
.t h o s e  d e d u c t io n s ' 't h a t , ; a re  
prohibited/'- I ' . V ' h r V , : I 
■ ; , •"?a r t i c l e  * .

A r t i c l e ' i 4 ‘ est/ib i is h c i the 
’.p rocedu res , for 'assignment , ot 
/c la im s  and/or the. conduct o ' In- 
vesllgatl> fe ,. h earings, and , con­

f e r e n c e s . ..W i ’ -
sev • •• ;:V ;ART IC IE3 . ... •
V . Article S .dcllnrs.m iscellaneous 
.te rm s a s ’used ln |th |s  chapter and 
AS 23.10 .. t ■■'■/>

- . Notice Is also given that.’ any 
Interested oarty may present oral 
o r  w r it t e n  - s t a t em e n t s  o r  
arguments relevant to the action ' 
proposed at a hearing to be hold at 
the DIVISION OF AVIATION 
O U I L D I N G  C O N F E R E N C E ' 
R O O M .  41  I t - - AV I  AT  I ON 
A V EN U E , .'(n ext; tg Lake Hood)

I Anchorage;! A laska 99502*-at <1:30 
p.m . o 'clock on September 15,1978.

Loplcs of the regulations may be 
obtained by writing to: Wage.and 

- Hour D ivision. Alaska Department . 
of Labor, P.O . Box 630, Juneau , 
A laska 99811. v .t  ■ '

The Department ol Labor upon 
Its own motion or at the Instance ot 
any Interested person, may alter 
September 30, 1978, adopt tho 
p r o p o s a ls  s u b s t a n t ia l ly  as 
described above without further 
notice or m ay declderto take no 
action on t h e m , '
Date 8/21/78 , ;  -."

.W illiam E . SfSoar 
Deputy Commissioner 
Department ol Labor 

PU BL ISH : August- 30,. 3 1 . . Sep­
tember 1, 1971 .

ss.

Before me, the undersigned, a notary public , this day person­

a l ly  appeared P F F T F F F R ________________________ . w ho, being

first du ly sworn, according to law, says that he/she is an 

Advertising Clerk o f the Fa irbanks Daily News-Miner, a newspaper 

published at Fairbanks , in said Fourth District and State , 

and that the advertisement, o f which the annexed is a true copy , 

was published in said paper on the fo llowing day(s) ,

■ 7 / Pi 0 / 7 ? ) 8 / 3 1 . / 7 8
7/0.1/77

t • iL *

, and that the rate charged thereon is not in excess o f the 

rate charged private in d iv idu a ls^ v i th  the usual discounts.

Subscribed and sworn to before me this ^  11

day nf S E P T E H W R

N o ta r y  Public in and fo r '

My commission exp ires O I O H  1 0 *  I 7 1 1 1

<a.

C U S N R .  1.1592 LEGAL. N O .  1 3 5 5 4 4 - 0



A D V E R T I S I N G  
. O R D E R

'■ ' IWBUSHER •
NOTICE TO PUBLISHER

INVOICC M USI IIL: IN IH l l ’ l I ' . :A i r  SHOWING a i i v c h t i s in g  
OMDEI1 NO . C E IU IF IU D A F F I I IA V ir  OF PUBLICATION (PART 
?  OF I I I I S  FORM) WITH A T IA C H F II COPY OF AO VERT ISE- 
Ml N? M USI HE SUHM It FLO WI TH INVO ICE.

S o u t h e a s t  A l a s k a  E m p i r e  
235 2nd S t r e e t  
(Juneau, A l a s k a  9 9 8 0 1

D e p a r t m e n t  o f  L a b o r  
W a g e  and H o u r  D i v i s i o n  
P.O. B o x  630 
J u n e a u ,  A l a s k a  9 9 8 1 1

V E N D O R  N O .

S A E  734

O A T E  O F  A .O .

A u g u s t  21, 1 9 7 8
D A T E S  A D V E R T IS E M E N T  R E Q U IR E D :

A u g u s t  30,

•
THE M ATER IAL BETWEEN THE DOUBLE L IN ES  MUST BE PR INTED  IN 
ITS EN T IR ET Y  ON THE DATES SHOWN

‘V«
31 a n d  S e p t e m b e r  1, 1 9 7 8  4

P I L L IN G ADonF.rfr.Alaska D e p a r t m e n t  o f  L a b o r : 1. 
A d m i n i s t r a t i v e  S e r v i c e s  
Fiscr\l S e c t i o n
P.O. B o x  1 1 4 9  
J u n e a u .  A l a s k a  9 9 8 1 1

A F F I D  A V I T - O F - P U  B L I C A T I O N
■ i *

UNITED STATES OF AMERICA 

s t a t e  o f  Alaska

________________________DIVISION

I ss

BEFORE ME, THE UNDERSIGNED, A NOTARY PUBLIC THIS DAY

PERSONALLY APPEARED Jeff A. Wilson_________WHO,

BEING FIRST DULY SWORN, ACCORDING TO LAW. SAYS THAT 

HE/SHE IS THE Gen. Manager of S.E. Alaska Empire

PUBLISHED A T Juneail__________________IN SAID DIVISION

__________ AND STATE O F Alaska________AND THAT THE

ADVERTISEMENT, OF WHICH THE ANNEXED IS A TRUE COPY, 

WAS PUBLISHED IN SAID PUBLICATION ON THE_3HLll_DAY OF

AucuiS.t. J9.Z2, AND THEREAFTER FOR 2_

CONSECUTIVE DAYS. THE LAST PUBLICATION APPEARING ON 

t h f 1st p a y  o f September in 78 a n d  t h a t  t h e
i

IRATE CHARGED THEREON IS NOT IN EXCESS OF THE RATE
• I

iCHARGED P : INDIVIDUALS.

C)
IOTARY PUBLIC FOR^TATE OF. 

'MMMISSION EXPIRES.
3\Ty~co mrnlssmn T :" p in , ! r  

-Seplrmbtrr-HT- IfflO ”

N D E R -

 mvHi"
CEPAmMKNT •

^ K otkeV,
I 'L̂ ftEQl/tAifviw vr na i/rur/vn i m n  v <

• >ne«l if LaborJ bndto/Ui*authoflty retted by A fl2  

,o Implement AS U .10 .1U , u  folio wi- i ,Mi ■ Am it i________________________ • ■ I

   stipulates m liUntura'in**i,roninian '

*•
ARTICLE i t .  " " *

Article J  provides certain exemptions from tbe 
payment or minimum wajea or overtime.

■- ARTICLE I  
Article 1  stipulates Uk m  deetoctlooa from u ) 

employee ■ w i |n  that are permUaable and thoae 
dedurtlons lhatare prohibited.'*' ' >

ARTICLED  V 7  
■ Article 4 establishes the procedure* far enlfn- 
ment of cUlms and/or the conduct ot Inrotltrtlr* 
hearings and conferencw. ■ ' .>

i '■ f t ARTICl^l..','• : ' , • 
,£i,lkrtf  ntkceltaneooa terma aa oaed to •
thli chapter and.AS l  1 i

Notice It abo jlWn that any Intern ted party, 
may preienl oral or written statements or arsu-1 
menu trlerant to the action proposed at n hearing 1 

I to be held at the-DIVISION OF AVIATION

:

: Copin ot the repilatlona may be’ oblained 6y - 
wTlllny lo: Wiye nnd.Houj Dtvtstoo, Alaska ' 

iDepartnvm ot » » ,  Juneau,
Alaska 99611 . ■< ,-fA  

The Department ol Lal-or upon Its own motion. 
or al the Instance o l any Interested person, may 
after September JO, IS7B adopt the proposals sub- 
slantlally as described ibove without further 
rwtlre or nuy decide to t.ke no actloa on them 
Date a / I I/7B /

WIOETra E.~5?5F
Deputy CoinmLrt loner' 

i. Department o l Labor 
Publish: Aug. 10. 31. Sept. | ,  | « |  - , .
*00 82 ■*.

•CS AND PROOF OF PUBLICATION.



G o o d  a f t e r n o o n  Mr. C h a i r m a n ,  C o m m i t t e e  m e m b e r s ,  a n d  

g u e s t s .  M y  n a m e  i s  J o h n  M a r t i n .  I a m  the A r e a  M a n a g e r  for 

D r e s s e r  A t l a s ,  a d i v i s i o n  of D r e s s e r  I n d u s t r i e s .  I h a v e  r e s i d e d  

a n d  h a v e  b e e n  r e g i s t e r e d  a s  an  A l a s k a  c i t i z e n  for the p a s t  

si x  y e a r s .

I a m  h e r e  t o d a y ,  in t h a t  I s t r o n g l y  b e l i e v e  t h a t  a 1978 

A l a s k a  D e p a r t m e n t  of  L a b o r  r e g u l a t i o n  p r o h i b i t i n g  the u s e  of the 

f l u c t u a t i n g  w o r k  w e e k  p a y  p l a n  h a s  c r e a t e d  an e n o r m o u s  m a n a g e r i a l  

a n d  e m p l o y e e  c o m p e n s a t i o n  p r o b l e m  t h a t  is n o t  c o n d u c i v e  to a 

h e a l t h y  b u s i n e s s  c l i m a t e .  T h i s  r e g u l a t i o n  has c r e a t e d  a 

p o t e n t i a l l y  d i s a s t r o u s  u n j u s t  e c o n o m i c  i m p a c t  on my f i r m  and 

o t h e r s  o p e r a t i n g  in t h i s  state.

D r e s s e r  A t l a s  e m p l o y s  the f l u c t u a t i n g  w o r k  w e e k  p l a n  in 

a l l  of the U n i t e d  S t a t e s  w h e r e  w e  o p e r a t e .  it is p r o v e n  to be 

t h e  b e s t  p a y  p l a n  s u i t a b l e  t o  t h e  ^ ' 1 a n d  gas s e r v i c e  b u s i n e s s  

f o r  b o t h  the e m p l o y e e  a n d  e m p l o y e r .  D r e s s e r  Atlas' l a r g e s t  

A l a s k a n  c o r e  of o p e r a t i o n  is on t h e  N o r t h  Slope. Our e m p l o y e e s  

w o r k  o n e  w e e k  on d u t y  a n d  o n e  w e e k  off. D u r i n g  the w e e k  on, o u r  

e m p l o y e e s  m a y  be d i s p a t c h e d  t o  a r e m o t e  l o c a t i o n  w h e r e  t h e y  

m a y  r e m a i n  on s t a n d b y  w a i t i n g  in a c a mp, sleep i n g ,  e a t i n g  or 

r e l a x i n g  for h o u r s  b e f o r e  t h e y  a r e  a c t u a l l y  c a l l e d  for to p e r f o r m  

t h e  w e l l  l o g g i n g  o r  p e r f o r a t i n g  s e r v i c e s .  O f t e n  the d i r e c t  t r u e  

p r o d u c t i v e  w o r k i n g  t i m e  on t h e  j o b  is m i n i m a l  c o m p a r e d  !-o the 

u n p r o d u c t i v e  w a i t i n g  time. T h e  n a t u r e  of the oil and g a s  s e r v i c e  

b u s i n e s s  m a k e s  w o r k  h o u r s  n e x t  t o  i m p o s s i b l e  to p r e d i c t .  T h e



•  •

u n p r e d i c t a b i l i t y  of the A r c t i c  w e a t h e r  and n o r m a l  d r i l l i n g  

p r o b l e m s  c r e a t e s  a c t u a l  j o b  t i m i n g  m e r e l y  g u e s s  w o rk. T h i s  

i n h e r e n t  i n d u s t r y  p r o b l e m  is f u l l y  a p p r e c i a t e d  b y  all t h a t  h a v e  

k n o w l e d g e  of t h e  b u s i n e s s .

Th e  f l u c t u a t i n g  w o r k  w e e k  s y s t e m  l e n d s  i t s e l f  p e r f e c t l y  

to t h i s  w o r k  e n v i r o n m e n t .  F i r s t  of all, it g u a r a n t e e s  the 

e m p l o y e e s  a b a s e  s t e a d y  i n c o m e ,  e v e n  w h e n  t h e y  a r e  o f f  d u t y  at 

t h e i r  h o m e s .  O u r  a v e r a g e  S e n i o r  O p e r a t o r  w a s  g u a r a n t e e d  $ 5 3 0 . 0 0  

p e r  w e e k  in 1981 w h e t h e r  t h e y  w e r e  off d u t y  or on duty. T h i s  

e n a b l e d  t h e m  to m a i n t a i n  s t a n d a r d  i n c o m e  l e v e l s  e v e n  w h e n  they 

w e r e  o f f  w o r k  w h e t h e r  it b e  d u e  to  t h e i r  d a y s  o f f  or low a c t i v i t y  

p e r i o d s  w h i c h  a r e  i n h e r e n t  to o u r  b u s i n e s s .  W h e n  t h e y  w e r e  on 

the job, t h e y  r e c e i v e d  a g u a r a n t e e d  16 h o u r s  per day, C . O . L . A . ,  

i s o l a t e d  l o c a t i o n  a l l o w a n c e  a n d  job b o n u s e s .  In 1981, o u r  a v e r a g e  

O p e r a t o r  m a d e  $ 6 0 , 6 7 8 . 0 0  a n d  a S e n i o r  O p e r a t o r  m a d e  $ 6 7 , 8 2 9 . 0 0 .  

P l e a s e  k e e p  in m i n d  t h i s  is u n s k i l l e d  labor, m o s t  of w h i c h  is 

h i r e d  in A l a s k a .  T h e y  a r e  a l s o  m a k i n g  o v e r  d o u b l e  w h a t  t h e i r  

L o w e r  48 c o u n t e r p a r t s  m a k e  a n d  h a v e  m u c h  m o r e  p e r s o n a l  t i m e  off. 

T h e r e  w a s  a l s o  n e v e r  a c o m p l a i n t  a b o u t  the f l u c t u a t i n g  w o r k  w e e k  

s y s t e m  cr>d e a c h  e m p l o y e e  w a s  w e l l  v e r s e d  on  c o m p u t a t i o n  of 

hi s  e a r n i n g s .

T h e  u n p r e d i c t a b l e  n a t u r e  of h o u r s  a n d  r e m o t e n e s s  m a k e s  

it v i r t u a l l y  i m p o s s i b l e  t o  h i r e  a d d i t i o n a l  p e r s o n n e l  to s p r e a d  

o u t  the t o t a l  h o u r s  o v e r  m o r e  e m p l o y e e s .  As a b u s i n e s s m a n ,  w h a t  

w o u l d  y o u  t h i n k  a b o u t  c h a n g i n g  o u t  y o u r  e m p l o y e e s  e v e r y  e i g h t

Page 2



P a g e  3

h o u r s  w h e n  t h e  s h i f t  c o m i n q  in h a d  b e e n  s l e e p i n g  in a c a m p  for 

t h e i r  e i g h t  h o u r s  of w o r k ?  A n d  w h a t  a b o u t  the h i g h  c o s t  of 

f l y i n g  the p e r s o n n e l  b a c k  a n d  f o r t h  e v e r y  e i g h t  h o u r s  a n d  the 

s a f e t y  i m p l i c a t i o n s  of f l y i n g  in A l a s k a ,  f r a n k l y ,  it is t o t a l l y  

u n a c c e p t a b l e ;  b o t h  e c o n o m i c a l l y  a n d  f r o m  a s a f e t y  s t a n d p o i n t .

T h r o u g h  s o m e  i n f i n i t e  w i s d o m ,  the A l a s k a  D e p a r t m e n t  of 

L a b o r  d e t e r m i n e d  i t  s h o u l d  a b o l i s h  the f l u c t u a t i n g  w o r k  w e e k  

system. D r e s s e r  A t l a s  w a s  n o t  a s k e d ,  or  any o t h e r  c o m p a n y  to 

my k n o w l e d g e ,  o u r  o p i n i o n  o f  t h e  u s e  of the f l u c t u a t i n g  w o r k  

w e e k  s y s t e m  in d e t e r m i n i n g  w h y  it s h o u l d  be  b a n n e d .  It s e e m s  

i n c r e d i b l e  to me, h o w  o n e  s t a t e  a g e n c y  c o u l d  m a k e  a j u d g e m e n t  

on the v a l i d i t y  o f  a p a y  p l a n  t h a t  is a c c e p t a b l e  in t h e  o t h e r  

f o r t y - n i n e  s t a t e s  a n d  a p p r o v e d  b y  tne F e d e r a l  G o v e r n m e n t .  S u c h  

a g r o s s  a d j u s t m e n t  f r o m  t h e  n o r m a l  a c c e p t e d  and p r o v e n  w a y  of 

d o i n g  t h i n g s  in t h e  U n i t e d  S t a t e s  w o u l d  a p p e a r  to me to b e  a 

r e s p o n s i b i l i t y  of  the s t a t e  l e g i s l a t u r e .

To m a k e  m a t t e r s  w o r s e ,  t h e  A l a s k a  D e p a r t m e n t  of  L a b o r  

d i d  n o t  n o t i f y  o u r  c o m p a n y  or  a n y  o t h e r  c o m p a n y ,  to my 

k n o w l e d g e ,  of the f l u c t u a t i n g  w o r k  w e e k  a b o l i s h m e n t .  D r e s s e r  

A t l a s  m a n a g e m e n t  a n d  c o r p o r a t e  m a n a g e m e n t  has a b s o l u t e l y  n o  

r e c o r d  or k n o w l e d g e  of  a n y  c o r r e s p o n d e n c e  e i t h e r  w r i t t e n  or 

o r a l  f r o m  the A l a s k a  D e p a r t m e n t  of L a b o r  i n f o r m i n g  us of s u c h  

a d r a s t i c  c h a n g e  in w a g e  a d m i n i s t r a t i o n .  A t t o r n e y s  on  s e v e r a l  

o c c a s i o n "  h a v e  f o r m a l l y  r e q u e s t e d  th a t  the A l a s k a  D e p a r t m e n t  

of L a b o r  f u r n i s h  c o r r e s p o n d e n c e  r e c o r d s  d e p i c t i n g  the
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D e p a r t m e n t ' s  n o t i c e s  b e f o r e  a n d  a f t e r  the r e g u l a t i o n .  T h e  o n l y  

c o r r e s p o n d e n c e  d i s c o v e r e d  w a s  a s h o r t  h e a r i n g  n o t i c e  p u b l i s h e d  

in t h e  A n c h o r a g e  D a i l y  N e w s  o n  A u g u s t  30, 31 and S e p t e m b e r  1 of 

1978. It is a l s o  i n c r e d i b l e  t h a t  the w o r d s  f l u c t u a t i n g  w o r k  

w e e k  w e r e  n o t  m e n t i o n e d  in the s m a l l  p r i n t  c o m m o n  to p u b l i c  

h e a r i n g  n o t i c e s .

T h i s  e n t i r e  m a t t e r  d i d  n o t  c o m e  to D r e s s e r ' s  a t t e n t i o n  

u n t i l  the D e p a r t m e n t  of L a b o r  f i l e d  a $4 ,000 s u i t  a g a i n s t  D r e s s e r  

S w a c o  in 1979 for an e m p l o y e e  w h o  w a s  p a i d  u n d e r  the f l u c t u a t i n g  

w o r k  w e e k  plan. D r e s s e r  c h o s e  to c h a l l e n g e  the D e p a r t m e n t  of 

L a b o r ' s  s u i t  r e g a r d i n g  t h e  v a l i d i t y  of the r e g u l a t i o n .  W h e n  

l o s i n g  in the S t a t e  S u p r e m e  C o u r t ,  D r e s s e r  i m m e d i a t e l y  h a d  no 

c h o i c e  b u t  t o  b o w  d o w n  a n d  s u b m i t  to  the A l a s k a  D e p a r t m e n t  of 

L a b o r ' s  r e g u l a t i o n  p r o h i b i t i n g  the u s e  of the f l u c t u a t i n g  w o r k  

w e e k  pay plan. W e  c h a n g e d  p a y  p l a n s  s e v e n  w e e k s  a f t e r  the 

S t a t e  S u p r e m e  C o u r t  r u l i n g .  W i t h i n  o n e  m o n t h  a f t e r  c h a n g i n g  

p a y  pl a n s ,  we  w e r e  s e r v e d  a s u m m o n s  in the f o r m  o f  a c l a s s  

a c t i o n  l a w s u i t .  W i t h i n  a v e r y  few m o n t h s ,  four o t h e r  c o m p a n i e s  

w e r e  s e r v e d  c l a s s  a c t i o n  s u i t s  for p a s t  use of the f l u c t u a t i n g  

w o r k  w e e k  plan. T h e s e  s u i t s  a r e  a l l  b e i n g  h a n d l e d  by o n e  l a w  

firm. T w o  of t h e s e  s u i t s  a l o n e  called for j u d g e m e n t s  in e x c e s s  

of t h i r t y  f i v e  (35) m i l l i o n  d o l l a r s !

A n  /vlaska D e p a r t m e n t  of L a b o r  s p o k e s m a n  h a s  e s t i m a t e d  

t h a t  t h e r e  m a y  b e  u p  to 90 c o m p a n i e s  a f f e c t e d  w i t h  an e x c e s s  

of 100 m i l l i o n  d o l l a r s  in l i a b i l i t y .



P lge 5

H.B. 223 w o u l d  p r o h i b i t  r e t r o a c t i v e  r e c o v e r y  by 

e m p l o y e e s  w h o  w e r e  p a i d  u n d e r  t h e  f l u c t u a t i n g  w o r k  w e e k  

s y s t e m  d u r i n g  t h e  p e r i o d  t h e  r e g u l a t o r y  p r o h i b i t i o n  w a s  b e i n g  

a p p e a l e d  in t h e  c o u r t s .

I e n c o u r a g e  y o u  t o  s t r o n g l y  c o n s i d e r  the p o s s i b l e  

c o n s e q u e n c e s  if H.B. 223 d o e s  n o t  pass. It w o u l d  c r e a t e  a 

d e f i n i t e  w i n d f a l l  p r o f i t  f o r  m a n y  p a s t  a n d  p r e s e n t  e m p l o y e e s .  

D e f i n i t e  w i n d f a l l ,  b e c a u s e  f a c t s  p r o v e  t h e s e  e m p l o y e e s  w e r e  

p a i d  f a i r  a n d  e q u i t a b l e  w a g e s ,  w h i c h  w e r e  f u l l y  a g r e e d  u p o n  

and e x p e c t e d  b y  o u r  e m p l o y e e s .  W h o  e l s e  m a y  p r o f i t ?  O n e  law 

firm! W h a t  is 3 3 . 3 %  of 100 m i l l i o n  d o l l a r s ?

I c a n n o t  s a y  I e n j o y  b e i n g  h e r e  tod a y .  I h a v e  a b u s i n e s s  

to r u n  as y o u  d o  a s t a t e  g o v e r n m e n t .  P l e a s e  k e e p  in m i r d  t h a t  my  

f i r m  a n d  m a n y  o t h e r s  h a v e  a lot to lo s e  o n  th i s  i s s u e  a n d  the 

o p p o s i t i o n  h a s  o n l y  t o  g a in. To  c o n c l u d e ,  I m u s t  a d d  t h a t  it is 

t o t a l l y  i r o n i c  t h a t  in t h e  S t a t e  of A l a s k a  u n d e r  the f l u c t u a t i n g  

w o r k  w e e k  p l a n ,  D r e s s e r  h a d  t h e  l o w e s t  t u r n o v e r  r a t e  of o p e r a t o r s  

in a l l  of t h e  U n i t e d  S t a t e s .  But y e t  it is the o n l y  s t a t e  w h e r e  

t h i s  f a i r  a n d  j u s t  p a y  p l a n  h a s  b e e n  b a n n e d  a n d  c o n s e q u e n t l y  

o u r  b u s i n e s s  s t a n d s  in f i n a n c i a l  jeopa r d y .

I feel y o u r  f a i r  a n d  m o r a l  j u d g e m e n t  w i l l  le a d  y o u  to 

s u p p o r t  H.B. 223.

T h a n k  y o u  for t h i s  o p p o r t u n i t y  to t e s t i f y .
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