





C ENCLOSURE ft

NOTICE OF PROPOSED CHANGES IN THE
REGULATIONS OF THE DEPARTMENT OF LA3O0R

Notice is hereby given that the Alaska Department of Labor,
under the authority vested by AS 23.10.085, proposes to repeal
and adopt regulations in Title 8 of the Alaska Administrative
Code to implement AS 23.10.050 - AS 23.10.150, as follows:

(D) 8 AAC 15 1is amended by repealing sections q10
through 070 in their entirety and adopting and
replacing with new sections as follows:

ARTICLE 1.

Article 1 stipulates minimum wages, maximum hours and
computation of overtime applicable to employment 1in Alaska.

ARTICLE 2.

Article 2 provides certain exemptions from the payment of
minimum wages or overtime.

ARTICLE 3.

Article 3 stipulates those deductions from an employee®s
wages that are permissable and those deductions that are
prohibited.

ARTICLE 4.

Article 4 establishes the procedures for assignment of claims
and/or the conduct of investigative hearings and conferences.

ARTICLE 5. 1

Article 5 defines miscellaneous terms as used in this
chapter and AS 23.10.

Notice 1is alt,u given that any interested party may present
oral or written statements or arguments relevant to the action
proposed at a hearing to be held at the DIVISION OF AVIATION
BUILDING CONFERENCE ROOM, 4111 AVIATION AVENUE, (next to Lake
Hood) Anchorage.- Alaska 99502 at 1:30 p.m. o°"clock on
September 15, 1978.

*k *
Copies of the regulations may be obtained by writing to:
Wage and Hour Division, Alaska Department of Labor,
P. 0. Box 630, Juneau, Alaska 99811.



The Department of Labor upon its own motion or at the

instance of any interested person, may after September 30, 1978
adopt the proposals substantially as described above without
further notice or may decide to take no action on them.

Daten/2//77<f

William £. -Spear
Deputy Commissioner
Department of Labor

To be published miqust 30, 31 and September 1, 1978.



TO: Petroleum EquipmentSuppliersAssociation

FROM: Ely, Guess & Rudd
DATE: April 5, 1983
RE: Constitutionality oflLegislation Retroactively

Extinguisning Claims for Overtime Compensation
and Liquidated Damages

BACKGROUND

Prior to December 8, 1978, flexible work week (FWW”
plans for paying employees were recognized as permitted under
Alaska®s law. Opinion of Attorney General, February 10, 1978
Essentially an FWW plan guarantees to an employee a minimum
weekly wage, regardless of the number of hours actually worked,
even during periods when an employee 1is on "R&R". The plans
are typically used in resource development and service
industries where there is a considerable amount of standby time
at remote locations and the number of hours of work available
from week to week vary greatly. FWW plans have 1long been
recognized as an acceptable method of payment in compliance

with the Federal Wage and Hour Act and are widely used in other

states. 29 CFR 778.114.

On December 8, 1978, the Department of Labor adopted
8 AAC 13.100(d)(1) and (3). This regulation prohibited use of

FWW plans by Al iska employers. The proposed regulation was not



given widespread publicity among the 1industries affected, other
than by a legally-required publication of a notice 1in a
newspaper which made no mention of the regulation®s purpose of
prohibiting FWW plans. As a result, there was no reported
industry participation at a public hearing. Neither was there
widespread dissemination of the regulation by the Department of

Labor prior to or immediately after its effective date.

In October of 1979 the first of a number of employers
was named as a defendant in a suit filed by a former employee
for overtime compensation and liquidated damages. The employer
(Dresser Industries) defended on constitutional grounds, and
the matter was appealed to the Alaska Supreme Court. In
September, 1981, the Alasika Supreme Court upheld the power of
the Department of Labor to promulgate the regulation. eDresser

Industries v. Alaska Department of Labor, 633 P.2d 998 (Alaska

1981). The defendant petitioned the United States Supreme
Court for certiorari, bu-. lourt refused to consider the
case.

In December, 1981, a class action was filed by another
employee against Dresser seeking back wages and liquidated
damages on behalf of all Dresser employees. The complaint
alleges damages in an amount exceeding $15 million. At least

four other companies have since been sued?” The aggregate of



damages alleged in two of the five pending cases total over
$35,000/000. All of these cases are in the preliminary
stages. No trial dates have been set, and none of these
lawsuits have resulted in a judgment against any of the

defendant companies.

In addition to potential Iliability for overtime
compensation, Alaska law provides for mandatory liquidated
damciges which would double any compensation award. The Alaska
Supreme Court has held that such damages must be paid by an
employer who has failed to pay overtime compensation as
provided by the statute, despite any showing of good faith on
the part of the employer. AALl, Inc. v. Mussara, 602 P.2d 1240

(Alaska 1979)

HB 223 was introduced on February 23, 1983. Its

purposes, as originally drafted, were:

1. To extinguish liability of employers for using FWW
plans, which had been prohibited by 8 AAC 15.100(d) (1) and (3),
during the period beginning on December 8, 1978, and ending on

the effective date of HB 223;

2. To prohibit use of FWW plans 1in the future;



3. To create a good faith  defense against payment
liquidated damages by an employer who 1inadvertently fails to

pay overtime compensation in accord with the statute.

We have been asked to determine whether legislation
which extinguishes existing claims against employers, based on
use of FWW-plans 1in violation of a Department of Labor
regulation, 1is constitutional. We have concluded that the
Legislature can constitutionally extinguish such claims, if it
finds that the adverse economic impact on an industry important
to the state economy outweighs the interests of employees who

may recover damages.

DISCUSSION

A. Possible Bases for Challenging Legislation.
\

Employees whose claims are extinguished could

challenge the constitutionality of the legislation under the

Contract Clause (U.S. CONST, art. 1, & 10), which provides that
"no State shall . . . pass any . . Law 1impairing the
Obligations of Contracts"”, the equivalent provision of the
Alaska Constitution (AK. CONST, art. I, 8 15), or underthe Due

Process Clause contained in both the Federal and State

of



Constitutions (U.S. CONST, amends. V, XIV.and AK CONST, art. 1,
87 ) Since under both the Contract Clause and the Due
Process Clause a means-end test of rationality is employed, it
has been stated that analysis under both clauses 1is
substantially the same. Allied Structural Steel Company v.

Soannaus, 439 U.S. 234, 263 n.9 (1978) (Brennan, J

dissenting); Veix v. Sixth Ward Building and Loan Association,
310 U.S. 32; 41 (1940); Northwestern National Life Insurance
Company v.. Tahoe Regional Planning Agency, 632 F.2d 104, 106

(9th Cir. 1980).

Therefore we apply the test of reasonableness to the
retroactive aspect of [the legislation]. This test 1is
determinative of all arguments of the plaintiffs,
since we perceive no need for separate analysis of

1/ In a letter dated March 2, 1983, to Representative
Walt Furnace, Mr. Thomas A. Sofo of the Legislative Counsel
indicated that the bill might constitute local or special
legislation contrary to Article 11, 8 19 of the Alaska
Constitution, as well as possibly violating the equal
protection clauses of the United States and Alaska
Constitutions. The Alaska Supreme Court has established the
standard that legislation which bears a "fair and substantial
relationship”™ to legitimate purposes does not contravene the
prohibition on local or special state acts, "despite any
incidental local or private advantages." State v. Lewis, 559
P.2d 630, 643, cert, denied, 432 U.S. 901 (1977). The court
has also declared the test for an equal protection challenge of
a non-suspect class to be substantially the same as for a local
law challenge. Id. at 643. Since the test for measuring
legislation under the Due Process and Contract Clauses
(discussed at length below) 1is a "reasonableness™ test,
legislation which passes muster under these two clauses should
also pass the local legislation and equal protection tests.



their various contentions under the
impairraent-of-contracts clause and under the due
process clause of the United States Constitution and
cognate State constitutional provisions.

American Manufacturers Mutual Insurance Co. v. Commissioner of
Insurance, 372 N.E.2d 520, 525 (Mass. 1978).

Thus, they will not be dealt with separately.

Courts generally disfavor retroactive interpretation
of statutes. Jones Enterprises, Inc. v. Atlas Service Corp,
442 F2d 1136, 1138 (9th Cir. 1971). However, the Legislature
may enact retroactive legislation if it expressly declares its
intention to do so. AS 01.10.090. As the author of a leading

and often-cited law review put it:

Perhaps the most fundamental reason why retroactive
legislation 1is suspect stems from the principal that a
person should be able to plan his conduct with
reasonable certainty of the legal consequences.

Hochman, The Supreme Court and the Constitutionality of
Retroactive Legislation, 73 Harv. L. Rev. 692 (1960) . In fact,
the objections to retroactive statutes are notvabsent from
prospective legislation, and retroactivity might actually

further the goals which normally make retroactive legislation

suspect.

kK retroactive statute, by remedying an unexpected
judicial decision, may actually effectuate the
intentions of the parties. And it is arguable that 1in



many 1instances legislation passed with a knowledge of
the transactions to which it will apply can be more
responsive to the needs of a particular situation.

Id. at 693.

Little or no weight is attached to the fact that
litigation may be pending at the time of the enactment of
retroactive legislation, and it may be applied at any time up
to a final and unreviewable jJudgment. Chase Securities Corp.
v. Donaldson, 325 U.S. 304, 316 (1945); Chapman v. Farr, 132

Cal.Rptr. 606, 608 (Cal.App. 1982)

B . The Test Against Which the Legislation Would be
Measured.

The courts consider and balance a great variety of
factors in measuring the constitutionality of retroactive
legislation. Legislation which is found to be reasonable after
balancing various considerations will be upheld as
constitutional. "Indeed from an analysis of the cases it
becomes apparent that it is impossible to reduce the

potentially infinite variety of situations 1in which the problenm

2/ Indeed, in a case where the public interest 1in
preventing evictions was particularly compelling, the Supreme
Court held that the Emergency Price Control Act could
constitutionally be applied to a right which had been reduced
to judgment prior to the enactment of the Legislation. Fleming
v. Rhodes, 331 U.S. 100, 107 (1947).



of retroactivity can arise to a single common denominator."
Hochman, supra at 727. The following test to determine
reasonableness has been drawn from the decisions by the author

of the above-cited leading article:

[1]Jt is submitted that the constitutionality of such a
statute 1i1s determined by three major factors, each of
which must be weighed in any particular case. These
factors are: the nature and strength of the public
interest served by the statute, the extent to which
the statute modifies or abrogates the asserted
pre-enactment right, and the nature of the right which
the statute alters. Hochman, supra, at 696.2/

*

The California Supreme Court, also citing "the Hochman
article, has outlined the factors it takes 1into consideration

when analyzing retroactive legislation.

In determining whether a retroactive law contravenes
the due process clause, we consider such factors as
the significance of the state interest served by the
law, the 1importance of the retroactive application of
the law to the effectuation of that interest, the
extent of reliance upon the former law, the legitimacy
of that reliance, the extent of actions taken on the
basis of that reliance, and the extent to which the

retroactive application of the new law would disrupt
those actions.

In re Marriage of Bouquet 546 P.2d 1371, 1376 (Cal. 1976).

2/ The Supreme Judicial Court of Massachusetts has
recently set out and applied the three-pronged approach

suggested by the Hochman article. American Manufacturers
Mutual Life Insurance v. Commissioner of Insurance, 372 N.E. 2d
520, 526 (Mass. 1978). The court stated that "(t)his articles

is a comprehensive treatment of retroactive statutes and the

"reasonablenessl analysis, and has been cited with approval.™
Ibid.



We will group and analyze the factors under the
headings of two categories, based on Hochman®s distillation of

his three-pronged test:

[Tlhe two major factors to be weighed in determining
the validity of a retroactive statute are the strength
of the public interest it serves and the unfairness

created by its retroactive operation, . . . Hochman,
supra at 727.

By considering the strength of the public interest and the
unfairness created by 1its retroactive application, a framework

is created for evaluating the constitutionality of .retroactive

44

legislation. -

i./ Some courts have determined the constitutionality
of retroactive statutes on the basis of whether a "vested
right” 1is affected. In an early Alaska case, Bidwell v.
Scheele, 355 P.2d 584, (Alaska 1960), the court found a defense
based on the failure of plaintiff to pay certain sums 1into
court, as required by a statute, not to be a "vested right."

It held that the defense could be taken away by the Legislature
through repeal of the statute requiring payment 1into court by a
plaintiff. Id. at 587. The court did not attempt a definitive
definition of "vested right." As modern cases recognize, "Ji]t
was customary at one time to use the word "vested™ to describe
rights that a court had determined could not be impaired

retroactively. When the word is so defined, the statement that
vested rights are immune to retroactive legislation becomes a
tautology, not a proposition."” In re Marriage of Bouquet,
supra at 1376. Even if a court were to cling to the vested
right terminology, UTF[v]ested rights-, of course, may be impaired
*with due process of law®™ wunder many circumstances. The

state®s 1inherent sovereign power 1includes the so called “police
power® right to interfere with vested property rights whenever
reasonably necessary to the protection of the health, safety,
morals, and general well being of the people . . . . Ibid.



1. The Strength of the Public Interest Served
bv the Legislation.

It initially falls on the legislature to balance
competing interests in an effort to broadly promote the
interest of the state. Legislation typically "adjusts the
rights of private groups in an attempt to achieve a balance
which best serves the “public purpose®, and many such statutes
have been upheld against claims that their retroactive

operation was a denial of due process". Hochman, supra at 698.

Courts traditionally show great deference :to a
legislature®™s judgment as to the reasons and need for
legislative action, particularly in the economic and social

areas.

.the state also continues to possess authority to
safeguard the vital interests of its people. It does
not matter that legislation appropriate to that end
"has the result of modifying or abrogating contracts
already 1in effect.® [Citations omitted] Not only are
existing laws read into contracts in order to fix
obligations as between the parties, but the
reservation of essential attributes of sovereign power
is also read into contracts as a postulate of the
legal order. * * * This.principle of harmonizing the
constitutional prohibition with the necessary residuunm
of state power has had progressive recognition in the
decisions of this Court. Moreover, the “economic
interests of the state may justify the exercise of 1its
continuing and dominant protective power
notwithstanding interference with contracts.*®
[Citation omitted] The State has the ™"sovereign right
* * * to protect the * * * general welfare of the
people * * * Once we are 1in this domain of the

10.



reserve power of a State we must respect the “wide
discretion on the part of the legislature in
determining what 1is and what 1i1s not necessary.""
[Citation omitted]

City of EI Paso v. Simmons, 379 U.S. 497, 508 (1965).

In upholding legislation which increased mine
operators® duty to provide compensation for 1illnessess suffered
by miners (even if a former miner terminated his employment in
the industry before the Act was passed), the Court stated that
retroactive laws, like prospective legislation, "adjusting the
burdens and benefits of economic life come to the Court with a
presumption of constitutionality, and that the burden 1is on one
complaining of a due process violation to establish that the
legislature has acted 1in an arbitrary and irrational way."
Usery v. Turner Elkhorn Mining Company, 428 U.S. 1, 15 (1976).
To like effect, the U.S. Supreme Court held in United States
Trust Company of New York v. New Jersey, 431 U.S. 1, 22 (1977),
"the States must possess broad powers to adopt general
regulatory measures without being concerned that private

5
contracts will be 1impaired, or even destroyed as a result._"--

5/ The Court, holding that a state®"s impairment of
its own obligations had to be measured by a different standard
than impairment of private contracts, struck down New Jersey
legislation which 1impaired contractual obligations 1in bonds
issued by the State. "When a State 1impairs the obligations of
its own contract, the reserved powers doctrine has a different
basis . . . . complete deference to a legislative assessment of
reasonableness and necessity 1is not appropriate because the
State®"s self-interest is at stake."” U.S. Trust Co. of New York
v. New Jersey, supra at 23.



Given the judicial deference to the legislature in
economic and social matters, and the presumption of
constitutionality, retroactive legislation has b :ten found to
serve a legitimate public interest and upheld in a variety of

situations.

In City of ElI Paso v. Simmons, supra, the United

States Supreme Court held that a Texas statute limiting
defaulting purchasers to a 5-year period for reinstating rights
to recover land sold by the State did not unconstitutionally
violate the Contract Clause. Prior to *..ie enactment of this
legislation a defaulting purchaser could reinstate his right to
recover land forfeited to the State at any time upon written
request and payment of delinquent interest. _Id. at 488.
Simmons, who had lost all right to land he could have reclaimed
absent the latter legislation, argued that the statute violated
the Contract Clause. _Id. at 505. The United States Supreme

Court upheld the legislation.

The Court looked to the state interest 1in passing the
legislation to justify 1its application. It found that clouds
on titles which arose because of the broader right of
reinstatement under prior law made administering the land a

more difficult and unstable task. Id. at 513. "The Contract



Clause of the Constitution does not render Texas powerless to
take effective and necessary measures to deal with the above."

Ibid.

In the leading case of Home Building and Loan
Association v. Blaisdell, 290 U.S. 398, 444 (1934), a Minnesota
mortgage moritorium law enacted to provide relief to homeowners
threatened with foreclosure was upheld against Contract Clause
and Due Process clause attack. "The economic interests of the
state may jJjustify the exercise of its continuing and dominant
protective power notwithstanding interference with contracts.”
Id. at 437. Veix v. Sixth Ward Building and Loan Association,
310 U.S. 32 (1940) wupheld New Jersey legislation limiting the
ability of subscribers to withdraw subscriptions from building
and loan associations. The Court stated that, "[c)ertainly the
protection of building and loan associations against the
catastrophe of excessive withdrawal 1is, today, within

legislative power"™. Id. at 41.-"7

8./ These two cases arose during the Depression.
However, emergency economic conditions are not a prerequisite
for legislative action. City of EI Paso v. Simmons, supra at
515. The Seventh Circuit has found that, 2NL[A]J]Hied Structural
Steel Co. confirms the prior precedents holding that
retroactive liability can properly be imposed to remove
problems which fall short of an emergency". Nachman Corp. v.

Pension Benefit Guaranty Corp., 592 F.2d 947, 961 (7th Cir.
1979)



In American Manufacturers Mutual Insurance Company V.
Commissioner of Insurance/ supra at 529, Massachusetts®™ highest
court upheld retroactive legislation requiring the rewriting of
insurance contracts, at reduced rates, previously entered 1into
between insurance companies and policyholders. As to the

public interest, the court stated:

The burden 1is on the plaintiffs to make factual
showings that the statute is irrational in 1its
operation, and it has been our frequently stated rule
that such a statute will not be set aside as a denial
ot due process "if any state of facts reasonably may
be conceived to justify it." [Citation omitted]

Id. at 526. *e

These cases indicate the importance courts place on
the state interest when evaluating the constitutionality of the
legislation. :The immediacy and severity of the conditions
which the legislature has attempted to rectify are clearly
relevant in determine the reasonableness, and hence the
validity of retroactive aspects of a legisl3tive program."”
Hochman, supra at 697. The clearer the public purpose served
and the greater the necessity for the legislation, the more
likely a court 1is to sustain 1its application. However, the
existence of a state interest does not provide the state with
unfettered power. Even though a valid interest 1is found for
retroactively affecting contract rights, courts will consider

the nature of the right affected to determine if application of

14,



the legislation to the party asserting the particular claim

would be so unfair as to make it unconstitutional.

2. The Fairness of Retroactive Application of
The Legislation to a Particular Right.

Hochmanl!s second category-~ deals with the equity of
retroactive application 1in any given situation. Since giving
effect to the reasonable desires of contracting parties has
always been considered a valid legislative goal, the element of
reliance 1is crucial when considering Hochman®s second main

category.

the factor most often appearing 1in these cases
is the extent to which the parties have laid
reasonable reliance on the law existing at the time of
the conduct whose legal consequences the retroactive
statute would alter. The importance of this element
is apparent when one considers that in very general
terms the two major factors to be weighed 1in
determining the validity of the retroactive statute
are the strength of the public interest it serves and
the unfairness created by its retroactive operation
and the reliance of the parties on preexisting law 1is
perhaps the most accurate gauge of the latter.
Hochman, supra at 727.

See also, State ex. rel. Cannon v. Moran, 321 N.W. 2d 550, 561
(Wis. Ct. App. 1982).

U Hochman has, 1in effect, distilled his
three-pronged test into two categories. See Hochman, supra, at
727.



Some courts have focused almost exclusively on the

reliance element.

The proper test of the constitutionality of
retroactive legislation is whether a party has changed
position 1in reliance upon the previous law or whether
the retroactive law defeats the reasonable
expectations of the parties, not whether the law
abrogates a “vested right, 1 which 1is merely a
conclusory label. 2 C. Sands, supra at & 41.05;
Hochman, supra at 696. Curative laws, such as RCW
26.32.916, which implement the original intentions of
affected parties are constitutional because there 1is e«
no injustice in retroactively depriving a person of a
right that was created contrary to his expections at
the time which the right arose. [Citation omitted]

Application of Santore, 623 P.2d 702, 706 (Wash. Apjp. 1981).

Where there has been no reliance on the prior existing
. . . - - 8¢ .
law there 1is little risk of 1injustice.- For example, an
act which has the affect of implementing the original
intentions of the parties affected has generally been held

constitutional since there is little injustice 1in

8/' In State Workmen®s Compensation Board wv.
Delaney, 615 P.2d 5 (Alaska 1980), our Supreme Court upheld
application of an increased rate-for disability benefits, which
had been put into effect after the claimant®s 1injury but prior

to its rating. The Superior Court found that application of
the increased rates would unconstitutionally impair the

insurance contract between the employer and 1its insurance
carrier. Id. at 7. The Supreme Court reversed, fTinding no
*unfairness 1inherent® 1in its conclusion, because the employer
"had no reasonable expectation that the benefit rates 1in effect
at the time of the injury would remain constant."” Id. at 8.

16.



retroactively depriving a person of a right, however valuable,
which was created contrary to his bona fide expectations at the
time he entered the transaction from which the right arose.™
Ilochman, supra at 720. The following cases 1illustrate the
power the Legislature has to validate contracts, which were
illegal under prior law, 1in order to give affect to the bona

fide expectations of the parties.

In McNair v. Knott, 302 U.S. 369 (1937), security

pledges which were 1illegal when made were retroactively

validated. A bank had given security to protect certain funds
deposited in the bank. State law provided that banks could not
give security for private deposits. Congress enacted

legislation making such pledges legal, thus retroactively
making enforceable agreements which originally were 1illegal.

Id. at 370.

The receiver for a bank, attempting to avoid the
effect of a pledge made before enactment of the validating law,
maintained that illegal contracts could not be validated by
changing the law which was in effect when the agreement was
made . _ld. at 372. The Supreme Court disagreed and upheld the
constitutionality of the act, finding nothing inequitable 1in
requiring persons to perform their agreements as originally

intended.



There 1is nothing novel or extraordinary 1in the passage
of laws by the federal government and the.states
ratifying, confirming, validating, or curing defective
contracts. Such statutes usually designated as
"remedial™, "curative", or "enabling” merely remove
legal obstacles and permit parties to carry out their
contracts according to their own desires and

intentions. Such statutes have validated transactions
that were previously illegal relating to mortgages, =«
deeds, bonds, and other contracts. Placing the stamp

of legality on a contract voluntarily and fairly
entered into by parties for their mutual advantage
takes nothing away Trom either of them. Id. at 372
(emphasis added).

In the recent case of Chapman v. Farr, supra, the
court upheld retroactive application of California law changing
the basis for finding a loan usurious. A real esta-te brol er
had loaned money at usurious rates. Id* at 607. Three months
after a judgment was entered by a trial court against the
broker, the applicable law was amended to exclude loans made by
real estate brokers. Ibid. The appellate court overturned,
finding that retroactive application of the later law was
constitutional. Application of the statute resulted 1in the
parties to the loan (illegal at the time it was made) receiving

what they had bargained for.

The constitutionality of a Minnesota statute
retroactively validating the power of attorney of a woman who
under then-existing law was precluded from entering 1into a real
property transaction was upheld in Randall v. Kreiger, 90 U.S.
137 (1875). Enforcing the legislation was deemed equitable in
that this gave affect to the parties®”™ attempt, illegal at the

time of transfer, to make a valid conveyance.

18I



There are of course cases where it has been determined
that retroactive application of a statute would be 1inequitable
under the circumstances,. In Allied Structural Steel Co. V.
Spannaus, supra, the Court struck down Minnesota legislation
which retroactively increased employer liability under company

pension plans.

Plaintiff employer had established a pension plan
under which employees were entitled to a pension upon meeting
certain requirements. In April 1974, in reaction to a single
company®s pension plan termination, Minnesota enacted the
Private Pension Benefits Protection Act. Id. at 248. In the
summer of that year plaintiff began closing its Minnesota
office. In August the state ratified the company that it owed
a pension funding charge of $185,000 under the provisions of
the Act. The employer brought an action challenging the
constitutionality of the Act, claiming that it impaired the
employer®s contractual obligations to its employees under the
pension plan. After a three-judge court upheld the
constitutional validity of the statute as applied to the
employer, Fleck v. Spannaus, 449 F. Supp. 644 (D. Minn. 1977),

an appeal was taken to the United States Supreme Court.

The Court overturned the lower court, finding the Act

inadequate under both of Hochman®s categories. The Court

looked to Minnesota®™s interest in enacting the legislation.

19.



"[Tlhere 1is no showing 1in the record before us that this severe
disruption of contractual expectations was necessary to meet an
important general social problem.™ 1d. at 247. In discussing
the unfairness of application of the legislation increasing
employer liability, the Court stated, "the company thus had no
reason to anticipate that its employees pension rights could
become vested except 1in accordance with the terms of the plan.
It relied heavily, and reasonably, on the legitimate
contractual expectation 1in calculating 1its annual contributions
to the pension fund". Ic3. at 245. The Court thus found the

Act to be unconstitutional.-"

9./ The decision in Allied Steel has been
distinguished by the Court in Nachman Corp. v. Pension Benefit

Guaranty Corp., 446 U.S. 359 (1980) . The"Court-in Nachman
upheld the Employee Retirement Income Security Act (ERISA)
against an employer®s constitutional challenge. The Court

engaged in an extensive review of the legislative history of
the act, 1including extensive quotations of the remarks made by
sponsors of the legislation. Id. at 375 et. seq. As to the
public interest, the Court quoted from the Seventh Circuit
decision, 592 F.2d 947 at 963:

The record supporting the enactment of ERISA, wholly
unlike that present in Allied Structural Steel,
demonstrates that "the presumption favoring
"legislative judgment as to the necessity and
reasonableness of a particular measure®™™ must be

allowed to qovern here [Citations omitted] 446 U.S.
at 367.

The Seventh Circuit had also found that "the nature of the
reliance interests 1in this case can be distinguished 1in several
respects.” 592 F.2d afc 961. The different outcomes 1in Allied
Steel and Nachman point out the 1importance which the Court
places on the facts 1in any particular case.

20.



The 1importance of the reliance element can be seen in
the refusal to apply legislation in Allied Steel, which would
have resulted in the parties not receiving what they expected
when they entered into a transaction. This stands in sharp
contrast to the cases, discussed 1in this section, upholding
retroactive legislation which gave the parties exactly what
they expected to receive at the time they entered 1into a

transaction.

As the author of a law review article dealing with

retroactivity stated:

The writer believes that a principle, simple 1in
statement though somewhat difficult in application,
does exist. If the retroactive statute defeats claims
based on the reasonable expectations of the parties at
the time the legal transaction occurred, the statute
constitutes an unconstitutional deprivation of
property without duo process. On the other hand, 1if
the statute merely carries out those reasonable
expectations it ir valid.

Brown, Vested Rights and che Portal-to-Portal Act, 46 Mich. L.
Rev. 723, 746 (1948)

The cases discussed in this section support the
proposition that a court is more likely to uphold application
of retroactive legislation defeating a right where the party
claiming that right had not relied upon it at the time he

entered into the affected transaction.- ~

2J1/ Alternatively, courts have consistently held
that a legislature possesses wide power to abrogate rights
based on statutes and rights to penalties or forfeitures. See
infra discussion at pp. 23-25.

21.



C. Portal-to-Portal and Overtime-on-Overtime Casos..

k series of cases in the late 1940"s are particularly
relevant in that they arose under similar factual circumstances

and indicate how courts balance the factors considered above..

The Portal-to-Portal Act of 1947, 29 U.S.C.A. 8 251
et. seq., abrogated employees®™ rights to compensation and
liquidated damages. Literally hundreds of "portal-to-portal™
cases arose from congressional destruction of billions of
dollars in employee claims. Every federal circuit court of
appeals upheld the power of Congress to retroactively abrogate
employees®™ claims to overtime compensation and liquidated
damages. See, e.g., Moss v. Hawaiian Dredging Co., 187 F.2d

442, 445 (9th Cir. 1951).

Prior to 1947 workers were generally not paid for
activities which were considered incidental to the actual work
hours of the employee. These activities included walking to
work on employer™s premises, changing into work  clothes, etc.
The United States Supreme Court 1i-n Anderson v. Mt. Clemens
Pottery Company, 328 U.S. 680 (1947), interpreted the Fair
Labor Standards Act as requiring payment, 1including time and a
half for overtime, for these incidental activities, creating a
potential liability to employers in the billions of dollars.

Seese v. Bethleham Steel Co., 168 F.2d 58, 59 (4th Cir. 1948).

22.



Congress responded with the Portal-to-Portal Act of
1947, 29 U.S.C.A. 8 251 et. seq., which provided that no
employer would besubject to liability for failure to pay wages
for "portal-to-portal™ activities, unless there was an express
contract provision providing for such payment or it was the
custom at the establishment where the employee worked that

wages be paid for these activities. Ibid.

Employees attacked as unconstitutional the retroactive
application of the act abrogating their claims. Based on a
review of the legislative history of the act, courts determined
that prevention of a serious adverse impact on industry
justified congressional action. St.-ese v. Bethlehem Steel Co.,
supra at 60; Annot. 3 ALR 2d. 1097 (1949). Balanced against
this was the nature of the employees™ rights. Employees”
claims did not rest on substantial equity 1in that payment to
them would essentially amount to "windfalls". These windfalls
would have consisted of payment for work the employees did not
expect to be compensated for when performed. Id. at 65. It
was held not to be 1inequitable to deprive employees of
compensation they had not expected to receive at the time they

performed the work. Ibid.

An alternative ground for upholding the legislation

war. the recognition of a legislature power to take away that

23.



which existed because of prior legislatio

trial court in Seese:

Seese v.
1947).

Circuit

Seese V.

n. As stated

by the

The plaintiffs®™ major premise 1is that they obtained
vested rights under the Fair Labor Standards

this requires analysis. The contention 1is th
plaintiffs when employed by the defendant entered into
a contract, the terms of which were governed

Fair Labor Standards Act. It is of course

general that contracts when made
subject to existing valid legisl
is said to be read into the cont
important to distinguish between
contract of employment which was
actual agreement of the parties

was superimposed by the statute.
it is apparent that the purely p
the contract have been performed

by 1individua
ation and the
ract. It 1is,
that part of
the personal
and that part
In the 1inst
ersonal porti
as there 1is

averment to the contrary. The alleged unperf

part, that 1is for the portal-to-
were not a part of the personal

portal activi
contract but

Act. But
at the

by the

true 1in

Is are
latter
however,
the
and
which

ant case

ons of
no

ormed

ties,

imposed

only by the Fair Labor Standards Act as construed by
the Supreme Court. It seems necessarily to follow

that the extra compensation now
statutory origin.

Bethlehem Steel Co., 74 F. Supp.

claimed is of

412, 418 (D.

In affirming the trial court"s decision,- the

stated:

What was taken away was-the righ

t to recover

of purely statutory origin, claims given by s
not as compensation for labor performed but as a means

of regulating wages and hours in
[Citations omitted] Even where

interstate c¢
the contract

a limitation upon legislative power, it is un

held that such a claim may be ta

ken away by t

purely

Md .

Fourth

on claims
tatute

ommerce.
clause 1is
iversally
he

legislature without violation of constitutional
right. Since the legislature mdy repeal its own act,

it may take away that which has
virtue of that act. [Citations

Bethlehem Steel Co., 168 F.2d at

no existence
omittedl

64.

save by



The Circuit Court distinguished early cases which had
not permitted retroactive legislation to affect certain rights,
i.e., Steamship Company v Joliffe, 2 Wall 450 (1865); Ettor wv.
City of Tacoma, 228 U.S. 148 (1912); Coombes v. Getz, 285 U.S.
434 (1932) and Duke Power Company v. South Carolina Tax

Commissioner, 81 F.2d 513 (4th Cir. 1936):

They were concerned with vested property rights based
on agreements and not on mere statutory provisions
without contract or agreement to support them. It is
argued that the provisions of the statute must be read
into the contract of employment and that the right to
recover compensation 1in accordance with 1its terms
accrues upon the rendering of services. As stated
above, however, the true situation with respect to
claims affected by the portal-to-portal act is that
the act validates the real contract between the
parties and merely takes away a statutory remedy given
by the prior act. Even if the provisions of the Fair
Labor Standards Act be read into contracts of
employment, so also must be read the constitutional
power of Congress to change that Act. Id. at 64
(emphasis supplied).

Also extinguished were claims for double damages
pursuant to 29 U.S.C.A. & 216(b). Rogers Cartage Co. V.
Reynolds, 166 F.2d 317, 321 (6th Cir. 1948). Legislative power

to extinguish claims for double damages 1is indisputable.

The courts have been particularly uniform 1in reaching
this conclusion where the right of action is 1in the
nature of a claim by an individual for the recovery of
a statutory fine, penalty, or forfeiture.

National Carloading Corp. v. Phoenix-El Paso Express, 176
S.W.2d 564, 569 (Texas 1944).



"[T]be other kind of right which the Court has held may be
freely altered or removed up to the time it is finally enforced
is one arising from a statute which gives to a person or body
other than the legislating authority the right to receive a

penalty imposed by the statute."™ Hochman, supra at 725.

In a case arising in the Ninth Circuit the retroactive
extinguishment of all rights to overtime pay and liquidated
damages was upheld to defeat lawsuits filed against employers
prior to the retroactive enactment. Moss v. Hawaiian Dredging
Company, supra. This case 1is particularly instructive as it 1is

factually quite similar to the situation presented to this

Legislature.

Workers employed in longshoring and stevadoring in the
San Francisco Bay area had a contract which provided for the
payment of time and a half for all work performed on Saturdays,
Sundays, holidays and those hours on weekdays not between 38
a.m. and 5 p.m. Becar ,e of the special nature of compensation
for these employee.?, employers did not pay time &and a half for
hours worked after the first 40 hours of a week. Id. at 443.
This was done despite the opinion of a federal Wage and Hour
Administrator that the employees were entitled to such overtime

compensation. _Id. at 445.
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In 1948 a United States Supreme Court decision, Bay
Ridge Co. v Aaron, 334 U.S. 446 (1948), confirmed the
Administrator®™s opinion that the employees were entitled to
time and a half for hours worked 1in excess of the first 40
hears. Congress then enacted Public Law 393, popularly known,
as the Overtime-on-Overtime Act. The Act provided that the
previous manner of payment to those employees, which had been
illegal, satisfied the applicable federal labor law, thereby
validating the employment contracts, and retroactively
extinguished employer Iliability for overtime claims and
liquidated damages which were clearly due the employees absent

the retroactive legislation. Id . at 444.

In Moss v. Hawaiian Dredging Co., supra, the Ninth
Circuit Court of Appeals upheld the constitutionality of the
Act in the tace of the employees®™ constitutional challenge.
The court, after considering the facts discussed above, found
that the employees®™ right to additional overtime, which had
arisen pursuant to the li.w in effect at the time of the
performance of the work, had to yield when the degislature
subsequently chose to retroactively extinguish that right. 1d.
at 447. Although there was no "emergency" justifying
retroactive application of the Act, the court deferred to the
legislative judgment concerning the economic necessity of

enacting the bill. The court believed that the public interest



in avoiding an adverse economic effect upon an important
industry outweighed the right of employers to additional

statutory compensation.

the character and quality of such rights are
such that they must yield to the sovereign power to
regulate commerce by legislation such as that of the
Portai-to-Portal Act. Id. at 447.il/

The Overtime-on-Overtime and Portal-to-Portal cases -
show how courts analyzed application of retroactive
congressional legislation to employees®™ claims to overtime
compensation and liquidated damages, balanced the 1ihterests
discussed above, and concluded that the legislation 1in each

case was constitutional.

11/ The decision of a court should be the same when
a state legislature acts pursuant to the state"s police power.
"And the Portal-to-Portal Act in amending the substantive right
created is of the same constitutional nature exercised in the
judgment of Congress as the proper policy for the Nation in
matters affecting the employer/employee relationship in
interstate commerce; and 1is kindred to the exerpise of the
police power of the States which, of course, may and often does
affect previously existing personal rights." Seese V.
Bethlehem Steel Co., 74 F. Supp at 419 (emphasis supplied).
See also, Parr v. Mutual Life Insurance Co., 72 F. Supp. 752,
754 (S.D. N.Y. 1947); Hodel v. Virginia Surface Mining and
Reclamation Association, 452 U.S. 264, 101 S. Ct. 2352 (1981),
quoting United States v. Darby, 312 U.S. 100, 116, "the
authority of the federal government over 1interstate commerce
does not differ in extent or character from that retained by
the states over intrastate commerce." Id. at 2368.



CONCLUSION

In summary, the constitutionality of retroactive
legislation depends upon a balancing of interests. The public
interest in enacting the legislation must be weighed against
the equity of applying the statute 1in any given case. Hochman,

supra at 727.

Based upon a review of cases it 1is our opinion that
the Legislature may retroactively extinguish employees®™ claims
for overtime compenseation and liquidated damages, .if it makes
certain findings based on the facts and existing testimony

available to 1it.

First, the Legislature could determine that payment by
employers of pending and potential claims of employees for
overtime and damages would pose adverse economic consequences
on an 1industry important to the state®s economy, and to the
state 1itself. City of ElI Paso v. Simmons, supra; Seese V.

Bethlehem Steel Co., supra.

iVIn undertaking such an analysis a court
determines the strength of the public interest by reviewing the
legislative record. Usery v. Turner Elkhorn, supra At 4; Home
Building and Loan Association v. Blaisdell, supra at 420.



Second, it could find that from December 8. 1978 to
the present, employees and employers voluntarily entered 1into
employment contracts by which employees would be compensated
under FWW plans, both unaware of the. Department of Labor
regulation becausel there was no widespread publicity directed
at informing employers and employees of the drast ™ change 1in
the law; and employees expected to be paid pursuant to the
terms of their agreement and not on some other bases. McNair

v. Knott, supra; Moss v. Hawaiian Dredging Co., supra.

If the Legislature reasonably makes such findings, the
Legislature can act to validate the employment agreements,
which arguably were illegal when entered into, 1in order to
carry out the reasonable expectations of the contracting
parties. Assuming the existence and validity of the findings
recited above, it 1is our opinion that there is a substantial
probability that the legislation would withstand a challenge
under the Contract Clause and Due Process Clause of the United

Stated and Alaska Constitutions.
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regarding cancellation of the contract on
two weeks’ notice. The argument bused on
Davis’s claim that he was the band's leader
can be disposed of summarily: no evidence
has been produced from which it can lie
inferred that this statement induced John-
son to enter into the contract. Sec Restate-
ment (Second) of Contracts § 309 (Tent.
Draft No. 11, 1976). The second argument,
based on Davis’s alleged promise that the
band’s engagement could I> cancelled on
two weeks’ notice, must fail for the same
reason. Even granting that failure lo warn
a party of his possible misapprehension of a
contract term may constitute a misrepre-
sentation,8 we are unable lo conclude that
Johnson may have been passively misled in
that fashion. She fails lo assert any as-
sumption on her pc.t that the written
agreement embodied the purported oral
promise. NO'mevidence was presented from
which it can be inferred either that she
failed to read the contract or, having read
it, failed to understand its terms. Her affi-
davit indicates neither that she in any way
misapprehended the content of the written
agreement nor that she was induced lo sign
it by any deception, active or passive, on
Davis's part. Absent any evidence that
Johnson was induced to enter into the con-
tract on the basis of a misrepresentation as
to the terms it contained, the district court
was correct in granting summary judgment
in favor of the band on this ground.

8. Restatement (Second) of Contracts § 301
arent. Draft No. 11, 1976) defines a misrepre-
sentation as "an assertion that is not in accord
with existing facts.” Section 303 provides
that:

A person's non-disclosure of a fact .mown to
him is equivalent to an assertion that the fact
does not exist only if

(b) he knows that disclosures of the fact
would correct a mistake of the other party as
to a basic assumption on which that party
made the contract and if non-disclosure of
the fact amounts to a failure to act in good
faith and in accordance with reasonable stan-
dards of fair dealing, or

(c) he knows that disclosure of the fact
would correct a mistake of the other party as
to the contents or effect of a writing, evidenc-
ing or embodying an agreement ill whole or
in pan ....

This section is clarified in Comment e as 1.1
lows:
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We agree with the district court's conclu-
sion that Johnson’s evidence, even inter-
preted in the light most favorable to her,
wits insufficient to supjiorl her defenses to
enforcement of the written contract. That
court's entry of summary judgment in fa-
vor of the band members must therefore be
AFFIRMED.

DRESSER INDUSTRIES, INC.,
Appellant,

V.

ALASKA DEPARTMENT OF
LABOR, Appellee.

No. 5625.
Supreme Court of Alaska.

Sept. 18, 1981

Employer apjicaled from entry of sum-
mary judgment by the Superior Court,
Third Judicial District, Anchorage, Seaborn
J. Buckalcw, Jr., J., upholding validity of

Known Mmistake as to a writinc. oOne party
cannot hold the other to a writing if he knew
that the other was mistaken as to its contents
or as in us legal effect. He is expected to
correct such mistakes of the other party and
Ins failure to do so is equivalent to a misrep-
resentation which may be grounds cither for
avoidance under § 306 or for reformation
under § 308 ... The failure of a party lo
use care in reading the writing so as to dis-
cover the mistake may not preclude such
relief (> 314). In tilll case of standardized
agreements, these rules supplement that of
tt 337(d), which applies, regardless of actual
knowledge, if there is reason lo believe that
the other party would not manifest assent if
he knew that the writing contained a particu-
lar term. Like the rule staled in Clause (b),
that stated in Clause (c) requires actual
knowledge and is limited lo non-disclosure
by a party to the transaction.
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regulation promulgated by Department of
Labor wbich prohibited flexible work week.
The Supreme Court, Rabinowitz, C. J., held
that: (1) Director of Wage and Hour Divi-
sion of Department of Labor was authoriz-
ed to promulgate regulation, and (2) regula-
tion did not exceed power delegated by
legislature and was reasonable and not.arbi-
trary method of furthering policies of wage
and hour statutes requiring increased over-
time compensation and promoting spread-
ing of employment.
Affirmed.

1. States ©=9

Text cf Alaska Statehood Act makes it
clear that federal legislative enactments
were to be carried over unless overruled by
State Constitution cr slate legislature, but
Act did not automatically incorporate and
maintain federal case law, or administrative
law, unless and until changed by legisla-
ture. Alaska Statehood Act, § 8(d), 48 U.S.
C.A. prcc. § 21.

2. Labor Relations ©=1101

Section of Wage and Hour Act which
manifests intent to safeguard existing mini-
mum wage and overtime standards is ex-
pression of general public policy anti not
specific prohibition of change. AS 23.10.-
050.

3. Labor Relations «»1101

Although section of Wage and Hour
Act governing definitions -e-eels courts to
apply federal regulatory definitions "where
applicable,” such definitions arc "applica-
ble" only when Director of Wage and Hour
Division and Commissioner of Lalwr have
refrained from defining terms of slate reg-
ulations, pursuant Lo their discretionary au-
thority under sections of statute governing
scope of administrative regulations and
adoption of federal regulations. AS 23.10.-
085(b), 23.10.095, 23.10.145.

4. Labor Relations ©=1101
States «=y
Alaska Statehood Act did not automat-
ically incorjiorate fcdcra' case law or ad-
ministrative law unless and until changed
by legislature, provision o0.* Wage and Hour

Act which manifests intent lo safeguard
existing minimum wage and overtime stan-
dards is not prohibition of change, and di-
rection lo court to apply federal regulatory
definitions “where applicable” means that
such definitions are applicable only when
Director of Wage and Hour Division and
Commissioner of Lal>or have refrained from
defining terms of state regulations; thus,
Director was authorized to promulgate reg-
ulation which”j>rohibitcd flexible work
week. Alaska Statehood Act, § 8(d), 48
U.S.C.A. prec. § 21; AS 23.10.050, 23.10.-
085(h), 23.10.095, 23.10.145.

5. Stipulations © 3

Stipulations as to law are not binding
UK>n court.

G Labor Relations ©=-1425

Sections of Wage and Hour Act gov-
erning scope of administrative regulation
and adoption of federal regulations consti-
tute delegation of authority from legisla-
ture to agency to formulate policies, leaving
to agency discretion issue of whether feder-
al definitions of regulnr rate of pay and
other terms can lie applied consistently with
Wage and Hour Act; thus, standard of
review in determination of validity of regu-
lation prohibiting flexible work week was
whether regulation was reasonable and not
arbitrary. AS 23.10.085, 23.10.095.

7. Labor Relations ©=1439

While under standard hourly wage sal-
ary, as worker's overtime hours increase,
average hourly wage increases, under flexi-
ble work week, as worker’s overtime hours
increase, average hourly wage decreases in
contravention of policies requiring in-
creased overtime compensation and pro-
moting spreading of employment; thus,
regulation of Dcparinr nt of Lalwr which
defined "regular rate of pay" so as to ex-
clude use of flexible work week was consist-
ent with, and reasonably necessary to carry
out purposes of sta'ute governing wagc9
and hours, did not exceed [>owcr delegated
by legislature, and was reasonable and non-
arhitrary method of furthering statute's
policy. AS 23.10.050 et seq.

John K. Norman and Wev W. Shea, Har-
tig, Rhodes, Norman & Mahoney, Anchor-
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age, and A. J. Harper Il and Jeffrey S.

Kuhn, Fulbright & Jaworski, Houston, Tex.,
for appellant.

Elizabeth Page Kennedy, Asst. Alty.

Gen., Anchorage, and Wilson L. Condon,
Atty. Gen., Juneau, for appellee.

Before RABINOWITZ, C. J., and CON-

NOR, BURKE, MATTHEWS and COMP-
TON, JJ.

l.

This regulation reads:

(d) The following are not acceptable meth-
ods of complying with the payment of over-
time provisions of AS 23.10.060:

(3) flex-time or flexitime plans established
under 29 C.F.R. 778.114 providing ii fixed
salary for fluctuating hours up lo a predeter-
mined maximum number of hours in a work-
week.

The federal regulation referred to, 29 CFR.
778.114, reads as follo

§ 778.14 Fixed salary for fliicliialint: hours.

633 PACIFIC REPORTER. 2d SERIES

OPINION
RABINOWITZ. Chief Justice.

This is an appeal from a summary judg-
nient granted by the su[>crior court. Its
soft, jSSUL js the validity of 8 AAC 15.-
10C{dX3)," a regulation promulgated by the
Department of Labor which prohibits the
“flexible work week" (FWW), purportedly
under the authority of the Alaska Wage
and Hour Act. The sujwrior court conclud-

(b) The application of the principles above
stated may be illustrated by the case of an
employee whose hours of work do not cus-
tomarily follow a regular schedule but vary
from week to week, whose overtime work is
never in excess of 50 hours in a workweek,
and whose salary of S250 a week is paid with
the understanding that it constitutes his com-
pensation. except for overtime premiums, for
whatever hours are worked in the workweek.
If during the course of 4 weeks this employee
works 40, 44. 50, and 48 hours, his regular
hourly rate of pay in each of these weeks is
approximately $6.25, $5.68. $5. and $5.21,

(@  An employee employed on a salary ba- respectively. Since the employee has already

sis may have hours of work which Fluctuate
from week to week and the salary max In*
paid him pursuant to an understanding with
his employer that he will receive such fixed
amount as straight time pay for whatever
hours he is called upon to work in a work-
week, whether few or many. Where there is
a clear mutual understanding of the nrtirs
that the fixed salary is compensation (apart
from overtime premiums) for the hours
worked each workweek, whatever their num-
ber, rather than for working 40 hours or
some other fixed weekly work period, such a
salary arrangement is permitted by the AC *
the amount of the salary’ is suflicierl to pro-
vide compensation lo the employee at a rate
not less than the applicable minimum wage
rate lor every hour worked in those work-
weeks in which the cumber of hours he
works is greatest, and if he receives extra
compensation, in addition lo such salary, for
all overtime hours worked at a rate not less
than one-half his regular rate of piiy. Since
the salary in such a situation is intended to
compensate the employee at straight time
rates for whatever hours are worked in the
workweek, the regular rate of the employee
will vary from week lo week and is deter-
mined by dividing the number of hours
worked in the workweek into the amount of
the salary lo obtain the applicable hourly rale
for the week. Payment for overtime hours at
one-half such rate in addition to the salary
satisfies the overtime pay requirement lo-
calise such hours have already been compen-
sated at the straight time regular rate, under
the salary arrangement.

received straight-time compensation on a sal-
ary basis for all hours vorked, only addition-
al half-time pax- is due. For the first week
the employee is entitled to ' e paid $250: for
tlie second week $261.36 ($250 plus 4 hours
at $2 S4. or 40 hours at S5.68 plus 4 hours at
$8.52); for the ilnrd week $275 ($250 plus 10
hours at S2.50. or 40 hours al 55 plus 10
hours al $7.50); for the fourth week approxi-
mately $270.8R ($250 plus 8 hours at $2.61 or
40 hours al $5.21 plus 8 hours at $7.82).

(c) The ‘fluctuating workweek' method of
overtime payment may not be used unless
.ne salary is sufficiently large to assure that
no workweek will be worked in which the
employee's average hourly e.rnmgs from the
salary fall below the minimum hourly wage
rate applicable under the Act. and unless the
employee* clearly understands that the ."alary
covers whatever hours the job may demand
in a particular workweek and the employer
pays the salary even though the workweek is
one in which the lull schedule of hours is not
worked. Typically, such salaries arc paid to
employees xvho do not customarily work a
regular schedule of hours and are in amounts
agreed on by the parties as adequate
straight-time compensation for long work-
weeks as weh as short ones, under the cir-
cumstances of the employment as a whole.
Where all the legal prerequisites for use of
the ‘fluctuating workweek' method of over-
time payment are present, the Act, in requir-
ing that 'not less lluin' the prescribed premi-
um of 50 percent for overtime hours worked
tie paid, does not prohibit paying more. On
Ihe other hand, where all the facts indicate
that an employee is being paid for his over-
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cd the regulation was valid, and Dresser
Industries (Dresser) has appealed. We af-
firm.

The case was presented to the superior
court on the basis of the parties’ “Stipula-
tions of facts, issues, and procedure,” pro-
viding in part:

1. Dresser Industries, Inc. is doing
business in the State of Alaska and is
subject to the jurisdiction of this court.

2. The person on whose behalf the
action has been instituted is Clyde Woody
(herein claimant), who has assigned his
rights to the Department of Labor pursu-
ant to AS 23.05.22(".

3. The Department of Labor is the
proper party plaintiff to bring this suit
under AS 23.05.230 and suit has lieen
timely and properly instituted.

4. The court has jurisdiction of the
subject matter and the parties.

5. This action arises under the provi-
sions of the Alaska Wage and Hour law
(AS 23.10.050 el S€(.) and the regulations
of the Department of Labor promulgated
thereunder (8 AAC 15.100).

6. The interpretative regulation at is-
sue was pro|)erly promulgated in accord-
ance with the Alaska Administrative Pro-
cedure Act (AS 44.02).

7. Claimant is due the sum of
$3,956.76 if the position of plaintiff is

lime hours ni a rate no greater than that
which he receives for nonovertime hours,
compliance with the Act cannot be rested on
any application of the flniciuating workweek
overtime formula.

2. The entire teat of section 8(d) of the State-
hood Act reads:

(d)  Up..n admission of the Stale of Alaska
into the Union as herein provided, all of the
Territorial laws then in force In the Territory
of Alaska shall be and continue in full force
and effect throughout said Stale except .is
modified or changed by this Act, or by the
constitution of the State, or as thereafte'
modified or changed by the legislature of the
State. All of the laws of the United Stales
shall have the same force and effect within
said Stale as elsewhere within the United
States. As uc d in this paragraph, the term
‘Territorial laws’ includes (in addition to laws
enacted by the Territorial Legislature of Alas-
ka) all laws or parts thereof enacted I>y the

sustained anil is not due any monies if the
position of defendant is sustained.

8. This case is ripe for adjudication on
the stipulated facts and issues and the
parties .agree this stipulation shall consti-
tute cross-motions for summary judg-
ment.

9. The predicates which served as the
Administrator’s basis in adopting the
challenged regulation were:

(A) The ’fluctuating work week’ is not

applicable under the Alaska Act be-

cause,

(1) AS 23.05.160 requires an employ-
ee lo be told of his ’rate of pay’ at the
time of hire and of any changes therein
before payday; and

(2) AS 23.10.060 requires that em-
ployers have lo pay overtime for hours
worked over eight (8) hours per day,
even if less than forty (40) hours per
week are worked, and this is to the
employer's detriment.

Dresser presented two arguments in sup-

port of its contention that 8 AAC 15.-

100(dX3) is invalid. It asserted, first, that

the definition of "regular rate of pay" in
the federal regulations, which countenances
use of the FWW, see note 1 SUPIa, is bind-
ing tijxin the State Wage and Hour Division
under two statutory provisions section 8(d)
of the Statehood Act2and the ska Wage
and Hour Act itself, specifically ,*S 23.10.-
0503 and AS 23.10.145.4 Second, Dresser

Congress the validity of which is dependent
solely upon the authority of the Congress lo
provide for the government of Alaska prior to
Ilie admission of the Stale of Alaska into the
Union, and the term ‘laws of the United
States’ includes all laws or parts thereof en-
acted by the Congress that (1) apply to or
within Alaska at the time of the admission of
the State of Alaska into the Union. (2) are
not ‘Territorial laws' as defined in this para
graph, and (it) are not in conflict with any
other provisions of this Act

Alaska Statehood Act, I'L. 85508. 5 8(d).

3. AS 23.10.050 reads. In relevant part: "It Is

the public policy of the stale to .. (2) safe-
guard existing minimum wage and overtime
coiniK'ttsniion standards .

4. AS 23.10.145 reads:

Definitions. Terms used in §§ 50-150 of
this chapter shall he defined, where applica-
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argued that even if the State Wage and
Hour Division was authorized to promul-
gate 28 AAC 15.100(dX3), the regulation is
inconsistent with the slate Wage and Hour
Act and unreasonable and arbitrary, and
thus cannot withstand judicial review.

A. Carry-over of federal law.

It is undisputed that the FWW is sanc-
tioned under federal wage and hour law.
See Overnight Motor Trans/wrt Co,, Inc. V.
MISSE|, 316 U.S. 572, G2 S.Ct. 1216, 86 L.Ed.
1682 (1942). Early federal regulations >
cifically endorsed its use, under the provi-
sions defining "regular rate of pay.” 29
C.F.R. 778.3 (1950).

Dresser asserts that this federal defini-
tion of "regular rale of pay” carried over
into state law because no change in that
definition was made by the state legisla-
ture. Pointing lo the section of the State-
hood Act which continued in full force and
effect all Territorial laws except as modi-
fied or changed by the Statehood Act itself,
by the state constitution, or by the legisla-
ture of the new state, Dresser argues that
coverage, meaning, and interpretation of
the Alaska Act should parallel that of the
Fair Labor Standards Act absent a clear
legislative directive lo the contrary. Dress-
er's jK)sition seems lo In* that although the
stale can choose lo diverge from federal
law in this area, it should only I> able to do
so by virtue of legislative enactment, and
that in this action the burden is on the state
to show that statutory provisions passed by
the slate legislature mandated issuance of
the regulation at issue. Otherwise, Dresser

hie, as they arc defined in the federal Fair
Libor Standards Art of 103H. as amended, or
the regulations adopted under it.

5. The language of section 8(d). see note 2 su-
pra. indicates that its primary concern was
wil'i "laws enacted by Congress."

C. See. e p. //me.irt/i e. Pfeifer, 443 N2d 39. 44
(Alaska 19G8) (“What may be considered a just
disposition of a di:pulr at one stage of history
may not be the same at another stage, con-
sidering changing social, economic, and other
conditions of society.... Thus, we hold under
the principles we have discussed in ibis opinion
that one may now maintain an action for negli-
gent misrepresentation, even though that may
not have been the case under the common law
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contends;, the state agency could not, merely
bv issuing regulations, overrule the treat-
ment of the FWW under fedcral/Territorial
law, carried over into state law by the
Statehood Act.

[1] We tlo not find this argument per-
suasive. We think that the text of section
8(d) of the Statehood Act made it clear that
federal legislative enactments were lo be
carrier! over unless overruled by the state
constitution or the state legislature.5 We
do not interpret it as having automatically
incor|>oratod und maintained federal case
law or, as Dresser argues, administrative
law, unless and until changed by the legisla-
ture. This court has not held itself bound
by federal judicial rulings entered prior to
the date of statehood, regardless of whether
or not the slate legislature has acted in a
given area* We think it would be equally
awkward lo hold stale agencies bound by
federal regulations extant its of statehood.
Such a result would unduly restrict state
agencies and inordinately burden the legis-
lature.

|2) Nor are we convinced that the terms
of the Alaska Wage and Hour Act evince an
intent to bind the State Wage and Hour
Division to federal regulatory definitions.
It is true that AS 23.10.050 manifests an
intent lo safeguard "existing” minimum
wage and overtime standards, but we can-
not give this the strained reading of having
|>elrified wage and hour law as of the time
of its enactment. That provision is an ex-

m years gone by."), hi re Mnckuy, 4ic nad
82.1, 8.7 (AlLisk.i Ifl(Vl) ("We do not agree with
the respondent's contention that there should
be read into section 8(d) of the Alaska State-
hood Act an intent lo limit the rowers of the
Supreme I'nun of Alaska Congress enn-
not built Ibis court's power to discipline Alas-
kan lawyers either directly or by continuing in
force the provision ol a territorial statute
claimed by the respondent tn have that ef-
fect,"). C){ Sunn.i v. thicknlew. <129 p.2d 9G9
(Alaska 1981) (prosecutor's non-siniulorily
based p misc ol immunity in return for testi-
mony p. Hiding under Alaska Constitution re-
gardless ol fede'.d rule).
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pression of general policy, not a specific
prohibition of change.

[3] Dresser’s, next argument is based
upon AS 23.10 145, which indicates that
“[t]lerms used in [the Alaska Wage and
Hour Act] shall be defined, where applica-
ble, as they are defined in the federal Fair
Labor Standards Act of 1938, as amended,
or the regulations adopted under it,” On
its face, this provision presents a strong
indication that the federal definition of
"regular rate of pay” is binding on the
State Wage and Hours Division. However,
two other statutory provisions undercut this
position. AS 23.10.085(b) provides that the
state regulations to be issued by the Wage
and Hour Division “may .. . define terms
used in [the Alaska Wage and Hour Act]”;7
and AS 23.10.095 provides that the state
Commissioner of Labor "may adopt regula-
tions and interpretations which arc made by
the administrator of the Wage and Hour
Division of the federal Department of La-

7. AS 23.10.085 reads;

Scope of administrative regulations, (a)
The director may issue, amend or rescind
such adminislralive regulations not inconsist-
ent with the purposes and provisions of
88 50-150 of this chapter which are neces-
sary for the administration of 8§ 50-150 of
this chapter.

(b) The regulations may. without limiting
the generality of (a) of this section, define
terms used in 88 50-150 of this chapter, and
the restriction or prohibition of industrial
homework or of the other acts or practices
which the director finds appropriate lo carry
out the purpose of 8§ 50-150 of this chapter,
or to prevent the circumvention or evasion of
8§ 50-150 of this chapter.

(c) The regulations may permit deductions
by an employer from the minimum wage
applicable under 88 50 150 of this chapter to
his employees for the reasonable cost, as
determined by the director on an occupation
basis, of furnishing board or lodging if board
or lodging is customarily furnished by the
employer and used by the employee.

8. As 23.10.D95 reads:

Adoption of federal regulations. The com-
missioner may adopt regulations ond inter-
pretations which arc made by the administra-
tor of the Wage and Hour Division of the
federal Department of Libor and which are
not inconsistent with §8 50-150 of this chap-
ter.
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bor anu which are not inconsistent with [the
Alaska Wage and Hour Act]."8

We must interpret the statutory scheme
as a whole and in such a way that separate
provisions do not conflict.* Here, we agree
with the state's argument that AS 23.10.145
directs the courts to apply federal regula-
tory definitions "where applicable,” and
that such definitions are "applicable" only
when tne state director of the Wage and
Hour Division and the Commissioner of La-
bor have refrained from defining terms in
the state regulations, pursuant to their dis-
cretionary authority under AS 23.10.085 and
23.10.095.10 We reject Dresser’s contention
that AS 23.10.145 is a mandatory directive
lo both courts and agencies, to be overruled
only by the legislature. Such an interpreta-
tion would substantially nullify AS 23.10.-
085 and 23.10.095.

[4] For the ubDve reasons, we conclude
that the Director was authorized to promul-
gate 8 AAC 15.100;dX3).

9. See In re Estate of Hutchinson. 577 p.2d
1074, 1075 (Alaska 1978); State v. City of An-
chorage. 513 P.2d 1104, 1110 (Alaska 1973).

10. This interpretation is consistent with our
ruling in McGinnis v. Stevens, 543 P.2u 1221,
1238 39 (Alaska 1975), wnerc we held that a
prison inmate was nor entitled to the minimum!
wage for institutional jobs. We relied partially
on AS 23.10.0C5:

AS 23.10 065 is based on the federal Fair
Libor Standards Act of 1938 nnd the terms
used in the Alaska statute are defined In the
same way as in the federal act. A prisoner is
not an 'employee' of the slate under the fed-
eral act, and therefore is not so by virtue of
AS 23.10.0C5. Moreover, even were we to
regard the inmates here as employees, state
employees are excluded, by virtue of AS 23.*
10.055(5), from the operation of the statute,
finally, the legislative history indicates that
Congress did not intend the Fair |-abor Stan-
dards Act to cover prisoners, and we find no
indication that the slate statute was not
meant to have parallel 'non-coverage. We
simply cannot say that the distinction be-
tween prisoners in institutions and free citi-
zens on the labor market is suspect.
d. (footnotes omitted). McGinnis did not in-
‘eolve a stale regulation explicitly rejecting the
I'LSA rule on prisoners, however, so our appli-
cation of the federal definition there was in
accordance with our present holding.
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5. Validity of S AAC 15.100(dX3).

The parties have attempted to stipulate
to two matters affecting the scojn* Of this
court’s review: (1) that 8 AAC 15.100(d)(3)
is an interpretative regulation, and thus
subject to review under the independent
judgment standard; and (2) that the sole
statutory provisions which form the basis
for the regulation are AS 23.05.160 and AS
23.10.0C0.

[5] Although the parties' efforts toward
simplifying the issues in a case are always
appreciated, stipulations as to the law are
not binding uK>n the court. "Counsel
may agree as to the facts, but they cannot
control this court by stipulation as to the
sole or any question of law to be deter-
mined under them.” San Francisco Lorn-
her Co. v. Bibb, 139 cal. 325, 73 P. 864, 865
(1903)." This rule regarding stipulations of
law is particularly appropriate where, as
here, the case involves a matter of public
IKylicy. See generally Annol., 92 A.LR. 663,
6G6 (1934). We think these considerations
require us to look beyond the parlies' stipu-
lation in our analysis of the applicable law.

[6] We conclude that the regulation
here is "quasi-legislative”. In KeIIy V. Za~
marcllo, 486 p.°d 906, 909-11 (Alaska 1971)
(footnotes omitted), we distinguished. be-
tween quasi-legislative and interpretative
rule-making:

Professor Davis characterizes the differ-

ence in judicial attitude toward certain

administrative rules as n distinction be-
tween ‘legislative regulations' and ‘inter-
pretative regulations.” He has defined

'legislative rule’ as The product of an

exercise of legislative power by an ad-

ministrative agency, pursuant to a grant
of legislative power by the legislative
body.” ‘Interpretative rules,’ he states,

‘are rules which do not rest uMen a legis-

lative grant of txiwer (whether explicit or

inexplicit) to the agency to make law.’

The distinction is not always easy to

t1. See also Anchorage v. Geber. 592 p.2d 1187,
1191-92 & 1192 n.S (Alaska 1979). where we
overruled as "ill advised" that (xirtiun of Lay-
land v. Stale, 535 P.2d 1043 (Alaska 1975) sug-
gosling that parties' concessions regarding in-
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draw, since as Davis points out, ‘Interpre-
tative rules sometimes rest upon statuto-
ry authority to issue them.

o o o

(T]he distinction between legislative and
interpretative rule-making is a helpful
one when reviewing regulations adopted
by state administrative agencies. We
hold, therefore, that wher. a regulation
hius Iteen adopted under a delegation of
authority from the legislature to the ad-
ministrative agency to formulate policies
and lo act in the place of the legislature,
we should not examine the content of the
regulation to jutlge its wisdom, but
should exercise a scol> of review not
unlike that exercised with respect to a
statute.

Thus, where an administrative regula-
tion hwus Iteen adopted in accordance with
the procedures set forth in the Adminis-
trative Procedure Act, and it apjieara
that the legislature has intended to com-
mit to the agency discretion ‘a to the
particular matter that forms the subject
of Lhe regulation, we will review the reg-
ulation in the following manner: First,
we will ascertain whether the regulation
is consistent with nnd reasonably neces-
sary lo carry out the pugxtscs of the
statutory provisions conferring rule-mak-
ing authority on the agency. This aspect
of review insures that the agency has not
exceeded the power delegated by the leg-
islature. Second, we will determine
whether the regulation is reasonable and
not arbitrary. This latter inquiry is prop-
er in the review of tiny legislative enact-
ment.

We think it clear that AS 23.10.085 and
23.10.095 " constitute it delegation of au-
thority from the legislature to the agency
lo formulate |x>licies, leuving to the agen-
cy's discretion the issue whether federal
definitions of "regular rate of pay" and

terprelations of law are binding upon the
courts.

12. See miles 7 nnd 8 supra.
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other terms can be applied consistently with
Alaska’s Wage and Hour AcL Thus, we
hold that the *“reasonable and not arbi-
trary™ test is applicable.

[7] The parties stipulated to the sjiecific
statutory provisions upon which the state
relies to justify the regulation. These are
AS 23.05.160,15 which requires that an em-
ployee be informed of his rate of pay at the
time of hiring and of any change in that
rate on the payday prior to the change, and
AS 23.10.060," which requires the one and
one-half overtime rate not only for hours
worked over forty per week, but also for
hours worked over eight per day.

Dresser argues that 8 AAC 16.100(d)(3)
furthers neither of these statutory provi-
sions; and indeed, our assessment of the
parties’ arguments indicates that the regu-
lation is related only tenuously, if at all, to
these provisions. However, the state’s brief
argues that the regulation is grounded in
policy considerations beyond those con-
tained in the two statutes. Although
Dresser argues that this disregard of the
stipulation is improper, we have concluded
for the reasons noted above that the stipu-
lation is not binding ujxtn this court. In
another case in which the parlies had at-
tempted to stipulate to the purpose of a
legislative enactment, the New York Court
of Appeals noted:

We are not bound by stipulations in
respect of the purpose of legislation.
Laws are not to be declared invalid upon
the consent of parties. We must deter-
mine their purpose and tendency for our-
selves.

E. Fougcra & Co., Inc. v. City of Few York,
224 N.E. 269, 120 N.E. G42, 643 (1913).

13. As 23.05.ICO reads:

Notice of wage payments. An employer
shall notify his employee in writing at the
time of hiring of the day and place of pay-
ment. and the rate of pay, and of any change
with respect to these ittms on the pay day
before the time of change. An employer may
give this notice by posting a statement of the
facts, and keeping it posted conspicuously at
or near the place of work where the state-
ment can be seen by each employee as he
comes or goes to his place of work.

14. The applicable portion of AS 23.10.0G0
reads:

The public j>olicy underlying the Alaska
statutory scheme is given as follows in AS
23.10.050:

Public Policy. It is the public policy of
the state to

(1) establish minimum wage and over-
time compensation standards for workers
at levels consistent with their health, effi-
ciency and general well-being, and

(2) safeguard existing minimum wage
and overtime compensation standards
which are adequate to maintain the
health, efficiency and general well-being
of workers against the unfair competition
of wage and hour standards which do not
provide adequate standards of living.

On the basis of these policy pronounce-
ments, the stale argues that the basic con-
cern of the legislature was protection of the
worker's well-being against unfair wage
itnd hour standards, and that this concern is
of particular importance in Alaska, where
the cost of living is higher than in other
states. The state also argues that prohibit-
ing the FWW would be to the worker's
advantage, anti cites the present case as an
illustration: claimant Woody would be enti-
tled to $3,956.76 if the regulation were up-
held.

More sjteeifically, the state argues that us
the nurnlter of hours worked in a particular
week increases, the "rcgulur rate of pay"
decreases; its the "regular rate" decreases,
the resultant "overtime rate" decreases;
and thus the effect of allowing the FWW is
counter-productive to the stated purposes of
the Act. The state insists, further, that the

| FWW makes it financially advantageous

Payment for overtime. No employer who
employs employees engaged in commerce, or
other business, or in the production of goods
or materials in Alaska may employ an em-
ployee not acting in a supervisory capacity,
either male or female for a workweek longer
than 40 hours or for more than eight hours a
day. except that if the employer finds It nec-
essary to employ an employee in excess of 40
hours a week or eight hours a day. compen-
sation for the overtime at the rate of one and
one-half times the regular rate of pay shall be
paid, and this provision is considered includ-
ed in all contracts of employment.
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for an employer to hire an employee lo
work long overtime hours rather than to
hire more workers, contrary to one pur|[>ose
of the overtime provision, which was to
force employers to spread employment by
hiring more persons.55

We are persuaded that the state’s posi-
tion is correct Under a standard hourly
wage salary, as a worker’s overtime hours
increase, the average hourly wage increas-
es. Under the FWW, as a worker’s over-
time hours increase, the average hourly
wage decrease.;. This contravenes the poli-
cies of requiring increased overtime com-
pensation and promoting the spreading of
employment.

Thus, we must conclude that the regula-
tion’s definition of "regular rate of pay” so
as to exclude use of the FVWW is consistent
with, and reasonably necessary to carry out,
the purposes of the relevant statutory nro-
visiona/The regulation does not exceed the
power delegated by the legislature™ Fur-

" Lliur, b AAC 1.f>.100(d)(3) is a reasonable and
non-arbitrary method of furthering the
sUjjrglsjxdiciesrnnan

Dresser raises several collateral argu-
ments concerning the regulation's prohibi-
tion of the “Belo" pay plan, see Waiting V.
A.H. Belo Corp., 316 U.S. 624, 62 S.Ct. 1223,
86 L.Ed. 1716 (1942); 29 U.S.C.A. § 207(f),
and the permissibility of piece-work and
commission pay plans. The validity of
these provisions is not before us, and we
|>erceive no inconsistency so blatant as to
render the prohibition of the FWW unrea-
sonable or arbitrary.

The judgment of the superior court is
AFFIRMED.

15. The United Stales Supr?me Court has re-
peatedly emphasized this point. In Bav fl/dge
Oprrjlinfi Co. v. Aaron, 334 U.S. 4-f). -IcO, OR
S.Ct. 1180, 1194, 92 L.Ed. 1502, 151-1 (1948),
the Court said. "The purpose was to compen-
sate 'hose who labored in excess of the statuto-
ry' maximum number of hours for the wear and
tear of extra work and to spread employment
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David LEUCH, Appellant,

V.

STATE of Alaska, Appellee.
No. 5255.

Supreme Court of Alaska.

Sept. 25, 1981.

Defendant was convicted, pursuant to
guilty pleas, before the Superior Court,
Fourth Judicial District, Fairbanks, James
R. Blair, J,, of two counts of grand larceny,
and he appealed sentence. The Supreme
Court, Rabinowitz, C. J., held that: (1)
where an offense is against only property,
involving no physical threats or violence,
where it is the offender's first felony con-
viction, and where there is no background
f unsuccessful paroles or probations which
oultl indicate that probation is unsuitable
Ito protect the public, to deter the offender,
an«l to further his rehabilitative process,
probation, coupled with restitution, is the
appropriate sentence unless other factors
militate against it, and (2) concurrent sen-
tences of eight years with four suspended
was excessive nnd upon remand defendant
should receive concurrent sentences which,
including any [>eriod of sus|>ension and pro-
bation, (lid not exceed five years in total
length.

Sentence reversed and remanded.

Matthews, J., dissented and filed opin-
ion in which Burke, J., joined.

1 Criminal Law ¢=»986.2(l)

Absent a conviction, an indictment s
absolutely no evidence of guilty conduct.

through inducing employers to shorten hours
because of the pressure of extra cost."

16. The parties have not addressed, and we ex-
press no opinion concerning, the question
whether there may be any conflict between 8
AAC 15 100(d)(3) and AS 23 10.060(l7) and
(18), enacted in ch. 31. ft I, SLA 1980.



TESTIMONY

My name 1is John Martin, 1 am

Dresser Atlas, a division
testified on HB 2,13. |
testimony and a copy of Register
testimony as short as possible.
Recently several
223. It appears opponents of the
employees have been misled and/or
Nowhere has there teen mention of
compensation

paid to employees by

addition to basic wages under the

Allowance or C.O.L.A.,
that employees working under

weeks. This additional

compared to straight time and half overtime.

concerning wages

in 1981 our average operator made $60,678,

averaged $67,829. The new systenm
compensation.

Most of the companies
gas service companies.
as being on the same level as oil
reality.

dependent on oil

of Dresser

68 and will

Isolated Location Allowance,

is that the employees were paid well.

involved with this problem are oil
Many people perceive these
companies.
Our businesses are extremely competitive

companies for our

the Alaska area manager for

Industries. I have previously

am therefore furnishing you with my earlier

keep my present

net”spaper articles have surfaced concerning HB

bill strongly suggest that somehow

cheated on wage remuneration.
the substantial additional
my company, and others, in

FWW plan; for example, Alaska

and the fact

the FWW plan were paid for off-work

compensation made up for any deficits

The bottom Iline

For example,
and a senior operator
does not increase total wage

and
service companies
This is a far cry from
and totally

livelihoods.



Being successful 1in the service company business, as the name
suggests, means offering high quality, expedient service. You not
only need highly refined technical equipment but more importantly,
good people in your employment. As most businessmen know, dedicated
employees are the primary key to being successful in the supply and
demand service market place. I have been with Dresser Atlas for 15
years and during that time | have always observed and practiced this
rudimentary business philosophy. The success of this philosophy is
indicated by the fact that my Tfirm, 1in Alaska, has had and remains
to have, the lowest turnover of hourly workers 1in all of our
company®"s North American operations. This was true when the company
paid its employees under a FWW plan.

To maintain this position we know we must continue to employ
the finest people the industry has to offer. If wo fe)t we had ever
misled or not paid our employees fairly we would not be here,
because we would have corrected the problem. We are here because
D.O.L. adopted a regulation without telling the industry 1in advance,
and because several employees saw this as an opportunity to collect
a great deal of money, in addition to their original fair
compensation.

There has been a lot of discussion as to why companies did not
change pay plans when the wage and hour administration banned the
FWW. It is simple! The industry did not know it was banned until
Dresser had been sued by the D.O.L. on behalf of Mr. Clyde Woody.

It was determined to test the validity of the regulation. When
the Supreme Court finally determined, after several years, that the
regulation was valid, the companies changed their long time industry

-2-,



accepted method of paying hourly workers. It was not until each
company changed pay plans that they were issued class action law
suits.

As a matter of good business practice it was only prudent to
test the validity of tiie Woody case 1in proving whether the D.O.L.
could actually promulgate such a powerful regulation. A regulation
that changed the 1industry®"s accepted way of doing business that was
used 1in all of the United States and approved by the Federal Fair
Labor and Standards Act. It appeared that such a dramatic change
concering something as important as a person®s wages, should be the
responsibility of the state®"s legislature.

If this bill fails, it means many past and present employees
will receive overtime compensation, which 1is required to be doubled
by law above what was planned and expected by employer and
employee.

On the negative side, it will mean catastrophic financial
jeopardy for the individual companies and subsequent costs to the
state and public consumers. Money paid to several hundred claimants
and their law firm will not be available for industry expansion, and
this 1is what produces jobs.

If a study had pointed out why the FWW should be baniw i and a
dialogue had taken place between D.O.L. and 1industry concernrg this
regulation, none of us would be troubled with this problen. Mr.
Wilson said yesterday that D.O.L. had begun thinking about
prohibiting FWW plans long before the regulation was adopted. |
would respectfully ask: Why didn"t he inform affected employers

that this was being considered, and ask for their comments? Mr.



Wilson also said that he had no idea what the impact would be on
employers. He could have discoverd this by asking companies with
FWW plans. Why didn"t he do this?

As an example, 1 think the current legislative bill dealing
with the "Right to Know" of employees concerning hazardous or toxic
materials 1is a sterling example of how proposed changes inthe law
should be publicized within our state. No matter what the outcome
of this legislation, government, business and the public are
cognizant of the proposed changes, and therefore will have the
chance to come forward and support or oppose them.

Yesterday, after listening to Mr. Wilson"s testimony, several
items surfaced which 1 feel need to be addressed. Hestated that in
1977 the D.O.L. had a pending claim against Dresser. It was

withdrawn due to then-Attorney General Avrum Gross® opinion on the

Dowell case. Dresser knew nothing of this claim, and if we had it
would have drawn our attention to the Department®s plans. But we
were never informed by D.0.L.. of such a clainm. Communication

between government and business was definitely lacking.

Second, Mr. Wilson testified that typically the D.0.L. keeps
lists of interested parties and sends notices and proposed
regulations to them. He said that if the Committee checked Register
68, it would find a list of names of those to whom notice of the
proposed regulation would have been sent. Mr. Wilsonalso said that
he did not remember how many people attended the three hearings.
Yesterday we visited the Lt. Governor®"s office where the records are
kept for safekeeping, and obtained a copy of the complete record
filed in Register G8, involving adoption of this regulation. |

would like to have this a part of the record. In addition, | am



providing a copy of a letter from Commissioner Robison to Chairman
Bussell with certain attachments. Our review indicates an affidavit
by Mr. Wilson indicating that he held one hearing 1in Anchorage on
September 15, 1978. There 1is no similar affidavit referring to

other hearings, and the hearing notice refers to only one hearing in

Anchorage. Commissioner Robison, in item No. 4, says that the
hearing notes 1indicate that no one appeared to testify. A copy of
the empty roster was found 1in Register 68. Nobody appeared because

nobody was aware that the D.O.L. proposed to ban FWWI

My . Wilson also stated that a hearing was held in spring of
1983 on seme proposed D.O.L. regulations and no one showed wup. He
stated that he subsequently read the proposed regulations and did
not like them himself, and since there was no testimony from
interested parties, he did not promulgate the regulations. This is
not consistent with his or the department®s action 1in 1978. Why
were the 1978 regulations not tabled and/or the affected companies
notified as was done 1in 1983? A lack of consistency 1is apparent.

Mr. Wilson also stated that out of courtesy he personally wrote
letters to Dowell 1in Kenai, Dresser \tlas in Kenai and hand
delivered a letter to Otis in Anchorage informing them of the
promulgated regulations. Dresser Atlas, for one, did not receive
any such letter, as Mr. Burdick, the Kenai manager testified at the
earlier hearing. Mr. Burdick is well known for his ability to be
aware of explicit details concerning his business. I know from 6
years" experience managing Mr. Burdick that if the Kenai district
hod received a letter from Mr. Wilson, Dresser Atlas would have

known about it. It is also curious that Dresser in Anchorage



was not notified, since we have maintained Central Management there
for 15 years.

It is interesting too that Dowell and Otis"s records do not
reflect notification, although they were allegedly notified. Any
notice to Dowell and Otis would have been unnecessary anyway, since
they had previously changed to a different pay plan. But 1 question
why Schlumberger and others using FWW plans were not notified. It
is widely known for example, that Schlumberger was the largest and

major user of the FWW system inAlaska, and thus would be

substantially affected. Notice of the adoption of the regulation,

while it would have been useful, would have been no substitute for
giving the industry fair notice of the regulation before it was
adopted. That"s when we needed to know, not after the fact.

I cannot help but question whether proper communication from
start to finish of this regulation actually took place.

I strongly urge this committee to pass this bill on to the
House floor for a full body vote. A positive vote will do much to
encourage an improved long term working relationship between
business and our state agenices. At the same time, no matter how we
feel about how it was done, the D.O.L. will have accomplished their
objective of having the FWW banned from Alaska.

At a time of declining state revenues the state should be
looking for avenues to encourage and work with businesses so that
together we may foster long term jobs and subsequent benefits for
residents of the State of Alaska. Passage of MB 223 will do much to

promote this positive work atmosphere.



I would like to thank the Labor and Commerce Committee Tfor this
opportunity to testify. I will do my best to answer your

questions.



SUBJECT: Constitutionality of CSHB 223 (Judiciary)
T0: Representative John Cowdery

FROM: Thomas A. Sofo A f
Legislative Counsel

You have asked this office for an opinion on the consti—
tutionality of HB 223. That bill in the form in which it
was originally introduced prohibited certain methods for
payment of overtime while excusing employers from the
payment of liquidated damages for good faith violations of
overtime payment provisions as well as other employer
omissions under AS 23.10. The recent committee substitute,
CSHB 223 (Judiciary), differs mainiy 1in its omission of
adding the prohibition for certain methods of payment of
overtime to the statutes themselves. The committee
substitute seems content to refer to the regulations, 8 AAC
15.100(d) (1) and (3), which from December 9, 1978 to the
present have prohibited those same methods for the payment
of overtime. It is not clear that the committee substitute
intends to annul those regulations, a fact which will be
discussed later in this memo, but both bills raise a poten-
tial constitutional problem in their attempts to retro-
actively excuse certain employers from liability for their
noncompliance with the regulations.

This opinion is based on the assumption that the regulations
concerning the payment of overtime were duly adopted.

AS 23.10.060, the Alaska statute concerning the payment for
overtime states that 1its provisions are to be considered
included in all contracts of employment. The most serious
constitutional challenge to either version of HB 223 is that
the retroactive application of that bill violates the
constitutional prohibition against the impairment of
contracts. That prohibition is found in both the United
States and the Alaska Constitutions. Article I, section 15
of the Alaska Constitution provides 1in relevant part:

—_——=1th
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DEPARTMENT OF LAW

POUCH K - STATE CAPITOL
JUNEAU, ALASKA 99311

OFF/CF OF THEA1TORNEY GENERAL PHONE : 1907) 465-3600
April 7, 1983
The Honorable Charlie Bussell
gresen ative .
P irman ommlttee on Judiciary
Poa% a State Legislature

Juneau, Alaska 99811

terials relating t
su%ject of HOUSGgBIﬁ 223
Dear Representative Bussell:
responds our_two le te of March 30, 1983
mfc’ p rom t¥1 % i
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regar mé flexible-waqr -Wegk emglo men 0) owever,
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_alaska [ﬁeparment 0f LaP or 63§ b % ?E[f Xco ? [h Hecmé)g
ISreattraeC aeqoroglygugnfgnorrgattH%n. g\ me i? L%b(e)?ra VISIn |
Ut gl gt PR chanfs G fehie
IS aléo _attacq]e%l. As you Wil? note, tﬁ [Xska Supreme ourt
agreed with my analysis.






OPINION NO.

VM R i A |

JDEPAKTMENXT 45IF L A W

/
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JUNEAU 59111

February 10; 1973

Edmund N. Orbeck

commissioner

F[))e arérg)?ntl% Labor

Juneau, A}aska 99802

Pe: Use of Flex-Time Con-

tracts under State
Wa&e and Hour Act;
A.G. File 1-66-263-78

Dear Commissioner Orbeck:

You have asked our opinion as to whether certain
methods for compensating employees, referred to generally
s "flex-timel, "flexitime", or "fluctuating workweek" plans,
may be used by employers in Alaska consistent with the pay-
ment for overtime provision of the state’s Wage and Hour
Act, AS 23.10.060. We understand these plans are used
frequently by employers to provide a steady income level
to employees whose hours of work vary considerably from
week to week. Your question arises because these
"fluctuating workweek" pay plans are 'pecifically recog-
nized as valid ui.Jer the Fair_ Labor Stapdards Act of
1938, as amended (FLSA), 29 U.S.C. § 201 et seq., the
federal counterpart to t e state's overtime provisions.
However, these kinds of plans are not addressed under



Edmund N. Orbeck February 10,
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Department of j_,abor

relevant state laws or regulations dealing with overtime.
At least one employer in the state is presently using
flex-time plans to compensate certain of its employees,
and the Wage and Hour Division of your department has
taken the position that'the employer's use of those plans
IS inconsistent with the state's Wage and Hour Act,

M '23,10.050.- 23.101150.

The fact that flex-time is permissable under the
FLSA does not, in and of itself, require that the State of
Alaska also permit its use by employers within the state.
The FLSA prescribes only minimum requirements with which
all covered employers in the United States must comply,
however,-it does not.prohibit the states from adopting
wage and hour requirements more stringent than those
established in the FLSA. See, sec., 18(a), FLSA; 29
U.S.C* §.218(a); also 29 C .F .R .778.5. The question,
then, is whether the state has in fact adopted a more
stringent approach to the payment of overtime than
othat taken under the FLSA. It, is our conclusion tht
the state, has not done so. We believe, however, that
your department may prohibit the use of flex-time plans
in A7 '.ica through proper adoption of appropriate regula-
tions.

1978
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w2, | Psytient of. overtime provisions of the
state and.federal .law. are .quite, similar.../L...Sec. 7(a) (1)
of the FLSA, 29 u.s,c-r..8 .207(a).c1) provides, in..pertinent
partr*as follows — L—. _
" [NJo employer siiall employ any of his'employees
. for a workweek longer than forty'hours un-
less said employee receives compensation for his
employment in excess of the hours above specified
at a rate not less than one and one-half times
the reqgular rate at which he is employed.
(emphasis added)
AS 23.10.060 provides in pertinent part;
Nu employer . . . may employ an employee . . .
ve  for. a workweek longer than 40 hours . . . ex-
. ' _C?Pt that if tne employer finds it necessary
to employ an employee in excess of 40 hours a
week . . . compensation for the overtime at
tr.'.. the rate of one and one-half times the regu-
lar rate of pay shall be paid. (emphasis
added)
1 elels Sl el R R 187 e
Ecbess b7 B0 nours. in & week ROWEVR that'd I
not at Issue nere

1978
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Under both statute®"s the employee®s "regular rate

of Labor has "stated that "flex-time" pay plans are an
acceptable method of determining the employee®"s "regular

rate". 29 CJER»i_i LJ.%JJ4;W It has, been suggested that

your department...iuust.Blso..recognize., flex-time. as. a valid..
method of compensating for overtime as the result of AS .23.-

10.145 which provides:

e o b »\

Terms lused iﬁy 83 50-150 of this chapter shall
be defined, where applicable, as they are de—
fined in the federal Fair Labor Standards Act
of 1938, as amended, or the regulations

adopted under it.

For two reasons, we do not read this provision as
requiring the adoption of flex-time in Alaska, however.
First, 29 C.F.R. &778.114, the "fluctuating workweek" pro—
vision, 1is not a "definition" of a term. It is merely one
of many "interpretations"™ recognized, by the federal govern—
ment in implementing the FLSA. The federal regulations,
themselves, explicitly state that the various provisions
of 29 C.F.R. & 778, of which "fluctuating workweek" 1is a
part, are "the rfficial interpretation of the Department

of Labor with respect to the meaning and application of
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the maximum hours and "overtime ."pay”requirements of section
7—of—tha—.LFLSA].4tAen1phaSB'added.)! The state Wage.-and
Hour Act specifically"-recognizes® this distinction between-
“definitionsl™and "interpretations". AS 23.10.095
authorizes,"but-does hot-require,-adoption of regulations
and. "interpretations”"made under the federal act,, while
AS..23,10£.145~clearly requires.adoption,ofufederal. darlz-..

finitions ,?uwhere-applicable” . v - e e .. ..

But even if 29 C.F-.R. " 778.114 could be described
as a "definition"” for purposes of AS 23.10.145, it would
still only be binding on the state if it is "applicable".

We take the statute®"s use of "where applicable” to mean if
it fits a given situation; if it is fit, suitable, pertinent,
appropriate, or capable of being applied; if it is appli—
cable to the habits and conditions of society. McQueeney Vv .
Catholic Bishop of Chicago, 159 N.E.2d 43, 47 (App.-Ct. 111.
1959); Whitney v. American Fidelity Company, 215 N.E.2d 767,
768 (Mass. 1966); Fuchs v. Goe,..163 P.2d 733, 792 (Wyoming
1945). Therefore, the department could determine upon
examination that a given definition contained in the FLSA

or the regulations adopted under it does not adequately or
appropriately address working conditions or the work situa—
tion in Alaska. Once the department has made that deter —
mination, it may properly adopt a different definition,

appropriate to Alaska. In doing so, however, it must

"1978
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adopt...that definition as a.regulation under the procedures

-— e~ —-r The. preceding, discussion it some..of. the..

Looks to-the.federal-provisions for substance. In au."pting
this legislative scheme, we think the Legislature evidenced
a clear intention to follow the federal approach to wages
and hours clpsely, except in those situations where the
Department of Labor determines that the federal provisions
eare inadequate or inappropriate when applied to working

in Alaska. .Consequently, if the state determines that
certain_aspects of.its Wage and Hours Act should be applied
in a manner more, stringent than required under the FLSA

and the regulations®adopted under 1it, the areas of dif—
ference between the federal and state laws should either

be set out clearly in the Act or in the department®s

regulations adopted under the Act. _

Nothing in the state"s current statutes cr regula-
tions indicates that flex-time 1is not an acceptab®.e method

of compensating for overtime work under the Alaska act. At

the sama time, the federal regulations clearly permit flex-
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time under the .FLSA,-. after which, the state act. is closely
patterned. jUnder those circumstances, -the department,

may not-simply-make independent ad hoc determinations of
acceptable methods of overtime compensation. Unless the
state act is clear.on..its face, the.department, must either

establish .its own standards- (regulations) or follow:"!?/.

those :established _under the FLSA.- . .- ..=- .
J_i-’ " t | x\/')) ) V.. o . R o o* «* w
z:. 7 - iThere are at least two independent reasons for.,

the department adopting its own wage and hour standards.
First, properly adopted and enforceable regulations im-—
plementing the state Wage and Hour Act will assure that
employers-have adequate notice c-f theerequirements with
which.they must comply 1in Alaska. .In the absence of

state standards, Alaska employers have only the federal-
law and regulations for determining how to comply with
applicable wage and hour laws. Second, established stan—
dards also insure that the department®"s wage and hour
enforcement activities will be consistent throughout the

state . & ... Cv.. " .

Since the only standards for overtime entitlement
currently in existence are those adopted under the federal

FLSA, we must conclude that the department may not presently

1978
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Page 8

-refuse""to"recognize flex-time DPlans established under "29
[C\F,rr  -778 .-LItf. -"Fn"e s*tate act does not, on its face,
"prohibit: flex-time-plan®"s7";-As -indicated"” above , "the-state

"and federal overtime p"rovisions are quite similar*,"and
"the-federal provision-has-been interpreted to permit-flex—
itime.---We"have" no doubt","-therefore",“that the state®"provision
*Jcan also--be-to" -interpreted. --We are also of the opinion

that the department could, through adoption of an ap—
propriate regulation®," interpret the state act as not per —
mitting -flex-time plans.” However, until the department

adopts regulations® which® either Specify exclusive "standards

for the determination of overtime entitlement or reject specific

portions 0 f the" "federal "standards , employers in Alaska
"are entitled to rely on their compliance with the federal

standards as also-constituting compliance with the state®s

Wage and Hour Act. - S

Sincerely yours,

AVRUM M. GROSS /~\

f& L

tonald W. Lorensen
Assistant Attorney General

RWL «j f

1973
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m (1. belgpcgullc))lr:shed In a newspaper or trade

"(2) being mailed tointerested persons,

(3) b?glcgla Salled ordelivered to appropriate state

i|) Dbeing furnished to the Department of Law,
(5) being furnished to incumbent state legislators.

he
the

Date: [ O- 3~ TS
Juneau, Alaska

:SUBSCRIBED AND SWORN TO before me this day of

;197
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dittiIL UP MLnoivi .
"OFFICE OF LIEUTENANT GOVERNOR

DELEGATION OF AUTHORITY

In accordance with AS 17.010, the authority and responsibility
FOR ADOPTING REGULATIONS OF THE DEPARTMENT OF o CApCR

- UNDER THE ALASKA ADMINISTRATIVE PROCEDURE ACT,

S HEREBY DELEGATED TO ... ~ WILLAM B SPEAR i P

(NA,-E)

DEPUTY COMMISSIONER
(POSH'ION)
SIGNDI ¢l V.1
COMMISSIONER
D|.PAR JMEN T OF LAFOR

SIGNED AND SWORN SEEORI ME HIS ay of 197/

SIGN:D: 'tz

Notary Public in and for the

State of Alaska

Commission expires:

PLEASE RETURN TO E E OFFIC IEUTENANT GOVERNOR

I



Weillie%m Eo'm%eses%ner P November 8, 1978
EI sk Bepartment of Labor rene
TELEPHONE NO

Avrum M. gross R ulatigns re Alaska
Attorney General aa %ours (3 15
o ) WaTER & MOUfY o8 g )
Y Arthur H. Petersag
Assistant Attorney General
and Regulations Attorney

JRde Edatores hent 1Py by P T8 YRR MANt Qaverio
dugl’icate OBP naI O{T]'[hls em an(?lYm IS belng nfurnls e d; e
gjlgcuutm%%{]st governor, along wit your regulations and relate
Under AS 44.62.125(b)(6), .a few, very mi or-correc jons have
been made in %HS m(a)iger)lal as shownyon attached copy.
AHP:md
cc. Ronald W Lorensen

Ass?stant Attorney Ceneral



CERTIFICATE

|, LOWELL THOMAS, JR., LIEUTENANT GOVERNOR OF THE e
STATE OF ALASKA, as authorized by AS 44.19.050 designate
Avrum M. Gross, Attorney General, as temporary custodian of
the state seal and as the officer to perform the authenticating
functions of the Zlioutenant governor during such time as |
succeed to the office of governor, act as governor, am
absent from the state, or am otherwise unavailable at the
state capital io perform ihoso functions.

n 1ho b:inoo ol Attorney General Gross, | designate
Aill Allen, ' &>loner of Adun'n.slvafion, lo perform the
functions staled above.

*m !hi! absence of Commission.-r Allen, | designate
Donald Harris, Commissioner of Transportation and Public
Facilities, lo perform the functions staf'-d above.

IN TLSi'COW Wi <K | l.ivo I<.i-ns'o sit my hard ;df\H-d

JrH.o f<:lif '"V:I'l'ne u( .M At J... mi, *tc Capital,

- Te>pliielh - A T @



. <* aUska- viEr " ek ke
mt0 pRONaid w. Lorensen Iyt
Assistant orn\e\)/ ‘General 650 . 2%, Q
Deparmen N

THRU: Wilson L. Condon”Deputy Att'y. Gatf? D ¢ t o b e r f
THRU: W illiam S. Spear,/Deputy Commissioner

aOM Rale Cheek C\ 9 BECT Reque I njon
B Y\I Q ka|| re:q /§§ %OQ%H and
Wae and Hour/MechanlcaI AS 23.10.060
ngilneerln Division
Department of Labor
The Department of Labor respectfull uests o the Department
o - of Law, pann}n terpretation 0 Wgeﬂﬁ I(ex t] woul oe
o/, . would r] be an acce Babl congition (f empoymentun er AS
2 05 60 and AS 23.05.U6 It has aV\igyg been the pa%men
abors 03| ion that flex-time would’ be co(pt ary to .t
& Hour Act as we re hls

ska Wage
grted by the stronger é]aw prov sion

élegr awé)eare l%e supp

We would ver much aPepremate N e determination of hlS
Lssrue as | 1 ares Eo the ?Imﬁ of case now pending
eo the artment’ 0 LaorandW| avearladpl
{ on o r employers, particulary in the 0| ustry.
have attached position. papers, re: th e instant case of
Kluting, R. Vs Dpov¥ell |v93|%n of Do Chem |caI n
oar In estlegaton his compamt, nvestigat or §’Wls?n
of, our Wag and Hour D|V|S|on, Anchor e, a Wor ed clos ey
ith Assistant Attorney General, Pat n e y of your staf
or legal guidance.
Thank.g/ou for Your attention ar?d the continuing cooperation
we enjoy with the Department of Law..
DWClrh
Attachment

cc. E.T. Lee Leland, Supervisor



Thru:

From:

Dale Cheek, Director DATE: September 28, 1977
Wage & Hour Division

Department of Labor FILE NO:

P. 0. Box 630

Juneau, Alaska TELEPHONE NO:

Benny Joy, Supervisor SUBJECT: Kluti®ng, R. vs: Dowell Division
of Dow Chemical Co

Donald R. Wilson (Fluctuating Workweek )

W/H Supervisor 11

Wage & Hour Division
Department of Labor

650 W. Int"l Airport Road
Suite 100 1Int"l Bldg. Annex
Anchorage, Alaska 99502

The Anchorage Regional Office is currently processing a wage
claim as captioned above.

This 1is a claim 1in which the department, as assignee for the
claimant, disputes the validity, under Alaska Statutes, of a
wage payment plan known as the "Fluctuating Workweek."

On August 19, 1977 we met with legal counsel for the defendant
corporation and agreed, as a means to reconcile this matter,

to submit our separate position statements to the Attorney
General®s Office for their interpretation of Alaska Statutes
and specifically to the validity of the "Fluctuating Workweek,™
in Alaska.

Therefore, enclosed are the position statements for your review
with our request that these positions be forwarded to the
Department of Law for their review and opinion.
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ANCHORAGE REGIONAL OFFICE

There is a pay plan under Federal Wage and Hour Law which

provides for an irregular workweek (fluctuating hours) for

fixed weekly pa,>. This plan 1is more commonly known as the

"Fluctuating Workweek, (FWW)," and is addressed 1in Title 29, Part

778 of the "Code of Federal Regulations,”™ Section 778.114.

While the department concedes that the "FWwW," 1is a valid pay

plan under Federal

Regulations, the department contends that

the plan 1is not now, nor has it ever oee.n recognized as valid

for employers engaged in commerce or business within the state

of Alaska., We have no specific "Case,"™ upon which to base this

conclusion, but instead use the Alaska Statute, Title 23 and

"Common Knowledge" to support our rationale.

Specifically, AS SEC. 23.10.060. Payment of Overtime, states:
No employer who employs employees engaged in commence,
or cither business, or in the production of goods or
materials in Alaska may employ an employee not acting
in a supervisory capacity, either male or female, for
a workweek longer than 40 hours or for more than eight
hours a dav, except that if an employer finds it
necessary to employ an employee in excess of 40 hours
a week or eight hours a day, compensation for overtime
at the rate of one and one-half times the regular rate
of pay shall be paid, and this provision is considered
included in all contracts of employment.
Additionally, AS SEC. 23.05.160. Notice of Waoe Payments, states:
An employer shall notify his employee in writing at the
time of hiring of the day and place of payment, and the
rate of pay, and of any change with respect to these
items on the payday before the time of change. An
employer may give this notice by posting a statement of
facts, and keeping it posted conspicuously at or near
the place of work where the statement can be seen by

each employee as he comes and goes to his place of work.

Since Alaska Statute, for the purpose of overtime, 1incorporates
the eight hour law along with the Federal 40 hour law, overtime
payment would have to be made for weeks of less than 40 hours

where days 1in excess of eight hours were worked. It would there—

fore work to the employer®s detriment since if the wage rate

slides downward after 40 hours it would have to slide

upward for
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weeks where less than 40 hours were viorked, but days in excess of

eight hours were worked.

Additionally, since Alaska Statute contains a provision that

requires an employer to make notification of changes of the rate

of pay, in writing, on the payday before the date of change, an
employer attempting to use the "FWW,"™ could not possibly comply
with AS 23.05.160.

Accordingly, the "FWW,"™ since it requires continuous rate
changes, (everytime overtime 1is required, or less than 40 hours
are worked) cannot be in compliance with the legal requirements
to notify employees as set forth in AS SEC. 23.05.160.

Final reference 1is made to AS SEC. 23.10.095. Adoption of Federal

Regulations. We have made diligent search through our department

and can find no instance where any commissioner, 1including the

current administration, has adopted that portion of the Code of

Federal Regulations that addresses the FWW. To the contrary,
and in support of o ir rationale of "Public Knowledge,"™ we would
invite your attention to the attached letter from the U.S.

Department of Labor as Enclosure HI.
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Attn of:
Subittt:

To:

%

U.S. DEPARTMENT OF LABOR
EMPLOYMENT STANDARDS ADMINISTRATION
WAGE AND HOUR DIVISION

P.0. Box 1097
Anchorage, Alaska 99510

September 19, 1977

Fluctuating work week pay plans

Hr. Doh H. .illson

Alaska State Department of Labor
Wage and Hour Division

Suite 100, International Bldg. Annex
650 W. International Airport P-sad
Anchorage, Alaska 99502

Dear hr. Wilson:

I an in receipt of yrur letter of September 15th regarding my

instructions or conrents to employers concerning the fluctuating
work week pay plan.

The fluctuating V°rk week pay plan is a valid pay olan under the
Fair .."lor Standards Act and employers or employees vino ask about,
it are so advised. | have also mace it a practice to advise them
that even though it is a legal si'ster. under the fece™al law it is
net a valid plan under the State of Alaska labor lew and that they
should contact tha State w"e-e and Hour Division.

I trust that thi3 letter will answer your cues®i ns regarding my
com ents to persons or firms regarding the applicability of the
federal labor laws.

If | can be of further assistance olease contact me.

Very truly yours,

Jrjck 3. Hertv

Compliance Specialist SEP 2

ihboX IV  owra



ARTHUR K'ENOCLSON
WESLEY J. FASTIFF
tKCORGC J. TICHY. Il
ILRICHARD THESING
HLLEN W. TEAGLE
I*OBERT M. LICBCR
JORDAN L. BLOOM
WIUJAM C. WRIGHT
GARR  G. MATHIASON
ALAN & CARLSON
HARRY FINKLE
RICHARD H. HARDING
NANCY L. OBER

ROBERT F. MILLMAN
WILUAM F. TCRHEYDEN
JAMES J MEYERS. JR.
MARK S. ROSS

LARRY P. SCHAPIRO
MICHAEL J. HOGAN
MARSHALL B. BABSON
LLOYO W. AUBRY. JR.
NAOMI YOUNG
LAWRENCE J. GARTNER
JOHN M. SKONBERG
THOMAS E. CAMPAGNE
J. MICHAEL PHELPS
ALAN S. | CVINf K.ARffN HAWLEY HENRY
JOHN T. HAYDEN BARBARA S. OE O00OONE
RANDOLPH C. ROEDER  ROBERT G. HULTENG
MAUREEN E. MCCLAIN  KATHLEEN M. KELLY

Littler?™

ATTORNEYS AT LAW
THE HARTFORD BUILDING. 20TH FLOOR
650 CAU* RNIA STREET
SAN FRANCISCO. CALIFORNIA 04108
(415) 433-1940

September 30, 1977

M endklsok. Fastiff & T

ichy

PENINSULA OFFICE

ruiTC 120
$30 HAMILTON AVENUE
PALO ALTO. CALIFORNIA 94301
1413) 326%3732

FRESNO OFFICE
SUITE 117
3110 E. CLINTON WAY
FRESNO. CALIFORNIA 93727
1209) 252*4063
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ii/7It OF ALASKA .

FISCAL NOTE 1Revision Date Original, 1983
1. REQUEST . FISCAL DETAIL
Bi 11/Resolution No. House Bill 223 Agency Affectedflbor
Title: "...Payment of overtime;..."1 Program Category Affected?rtcer rrotecclori”
Sponsor: Representative Bussell BRU, Program of Subprogram(s) Affecied:
Requestor: Judiciary . Labor Standards and Safety

EXPENDITURES/REVENUES: e (Thousands of Doll ars)
FY 83 FY 84 FY 85 FY 86 FY 87 FY 88
OPERATING
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES 1
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC

TOTAL OPERATING 0 0 0 0 (Vi
CAPITAL
REVENUE
FUNDING: (Thousands of Dollars)
GENERAL FUND 0 0 0 0 0

FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY 1

I11. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

N/A

IV. ANALYSIS: Attach a separate page for any”~Malysis

Prepared By: Robert J. Bacolas, Sr. Phone465-4870
Division: Labor Standards & Safety Date: April 4, 1

Approved by Commissioner: Jim Robison* Date:465-2700
Department: Labor
LEG:A:" IR ~

Distribution:
Original to Legislative Finance
Copy to Office of Management and Budge- (for Legislature introduced bills)
Copy to Depart i?nt (for Governor introduced bills)

Copy to Sponsor
fonw +n DonnocC+n+ ¢ im i FFnmne+ c~~~ \



The Honorable Charlie Bussell

House of Representatives *
Chairman, House Judiciary Committee

Alaska State Legislature

Capitol, Room 124

Pouch V

Juneau, Alaska 99811

Dear Sir:

I would like to express my support for H.B. 223 which is now pending
in your committee. When the work schedules were set up with the
F.W.W. or Belo pay plan, there were no complaints and people were
happ”t to have employment. This 1is another case of some opportunist
trying to make a case out of something that was approved by

t employee. If the employee did not approve of the plan,
should have resigned.

Address: Roger Seibert
SRA Box 1735-1
Anchorage, AK 99507



April 26, 1983

The honorable Charlie Bussell

House of Representatives

Chairman, House Judiciary Committee
Alaska State Legislature

Capitol, Room 124

Pouch V

Juneau, AK 99811

Dear Sir:

I would like you to know that 1 support HB 223. " I feel
a law that we need.

Q®nroral VY

SRA Box 1153
Anchorage, AK 99502



TESTIMONY ON HB 223
Mr. Chairman, Members of the Committee, my name is
Larry Compton, President and Owner of Time Saver Grocery
INC., | have lived in Alaska since 1954 and may | add have

no connections with the Gas and Oil Industry. | regret that

| was unable to stay and testify in person. | have

nothing to gain by this passage of HB 223. However, | do feel
| have some thing to lose if it fails. | will lose faigh *

in a.system that has beenfair and equitable in my eyes for
30 years. A system that is supposed to deal fairly with
Employee and Employer alike. | only ask that you continue to
apply flint same fairness in the future by passing HR 223.



Jj'M?

C

a

a

IhithVith

W[L [HIfI®G,Mi

AtS 3600

POUCH ¥ . STATE CAPIION
0t

PINEAU . ALASKA 99611

LEGISLATIVE AFFAIRS AGENCY

KEMORANDUM

February 3, 1983

;Nocl)fl%\_/oe;tlime pay provisions

it

SUSIECT:

Representative Charlie Bussell

nd

(D)
T— - e
talnn - — D

urt would
ected
we a

C
a?f

ns were
on.

ns were u
e Immune
volved

e
ectations
pectatio
%
ove
£
t

*
d iXPi

te

In
[l

ctu

.. th
tion
tatio
¢ 5b
forma

;

d

|

grounds .
n
i

5@
nd
a
0
gs
?h
a

TAS:1jb



LAW OFFICES OF

°‘”"(‘:?“CC°U%‘SKC]'°”> FAULKNER, BANFIELD, DOOGAN & HOLMES
“'Znity'M. met. - I* # Aprofessional corporation

fJILIK eRCZCU. 60L WEST TENTH STREET, SUITE 300
OA-'R(?WCC T. r/t\C.EC.T P,O,BOX ]Jm
poarEs s AT JUNEAU, ALASKA SBB02- 150
1.5 B.WCBB 607) 586-7210
jsmiif.cloucss EX:0BB-*S133%

c«too*rr.cooa

HERBERT UfAULKNCR 06M -IC70
rISANH M.COOCAN (1025*10773

March’ 4* 1983

"The Honorable John Cowdery
Representative * o le
Capital, Room 409

Juneau/ Alaska 99811

Re: " HB 223

Dear Representative Cowdery:

We represent the Alaska Wage Security Association,
Sections 3 :&
and -

formed association concerned about House Bill 223.
and 4 of HB 223 would retroactively eliminate civil
criminal liability of employers who illegally used a

fluctuating workweek plan to pay their employees
overtime “than they were entitled to be paid under
wage and hour law. This legislation would violate

F v .
ancnoraoc office

pcNAU TCKtUt NorTTH

Uso o:mu,»unc700

*“CKtB».oc.*UAI>uk ee»0>

tFrCn*?A-08e6

ICUtCOPM 8.<5SI

RAWSALL J. WCDDLT *
MICMACL A.BARCOTT
KaRCN L-RUSSfU.
LCC S.OULS*

RD £.BROW

THOTKT AHCKCOVER

RICHARD URACO
ROBIN O. WILCOX

LC

a newly

in

the Alaska

Constitution by denying the employees their existing contract

right to payment in accordance with the law.

The Association's members include employees who, if HB 223
passes in its present fprm, will lose the overtime compensation
they have already earned under the law. It also includes

individuals who simply believe that it is unjust

take away

what Alaskans have earned through their hard labors and to

excuse past violations of the law by mainly large,

non-Alaskan

companies. Among the members are former Senate President

Chancy Croft and former Commissioner of Labor Gil

Johnson.

Briefly, the law which the companies violated went into
effect' in January, 1979. The affected companies were given
notice before the law became effective, and the Wage and Hour
Division of the Department of Labor wrote to three of the
largest companies, Otis Engineering, Dresser Industries, .and
Dowell Division of Dow Chemical, informing them of the new

regulation concerning overtime. Nevertheless-

chose to igncre the law. Dresser was sued in October,

the companies

1979, by

the Department of Labor, and lost in both the Superior and

Supreme Courts.” Incredibly, only in November,

Dresser finally decide it should comply with the

did

—J-
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FACTUAL BACKGROUND

The flexible work week (hereafter FWW-L/ method of
computing overtime payment has been recognized as an acceptable
method of payment under the Federal Wage and Hour Act since 1968
29 C.F.R. 778.114 specifically allows the use of the fluctuating
work week payment method. This method 0f payment is particularly -
suited to resource development and service industries where there
is frequently a considerable amount of standby service time at .
remote locations and a variety in the number of hours of work
available from week to week. The plan generally provides employ-
ees greater certainty in planning -their financial budgets and
guarantees them a specific amount in their pay checks each pay
period thus easing the ups andrdowns in income which would result
from-a straight overtime pay plan method. This continuity of
income allows employees to reflect a more stable cash flow to
loan institutions when qualifying for home loans and the like and
also serves to reduce the likelihood of a potentially devastating
interruption of income to the employee. Without the PMV plan an
employee may find himself returning to work from a two week R&R at
a time when work is unexpectedly slack and then leaving on his "
next two week R&R when work picks up. Thus six weeks may pass

The r a\e accoun mg dlferences in the various plans
ge eferred o as gané ﬁ BELO pan s which

0 ect \ % ue tlon ralse erein. h PMW and
-3EL Ia Wil e referred to as FVV\N.



if his next two weeks on the job happen to coincide with an
increase in work hours.

Prior to 1978 the use of. the flexible work week method
of payment was legal under Alaska law. See AS 23.10.060; Attorney
General Opinion February 10, 1978." On December 8, 1978, the
Depa.rtment of Labor instituted a change by adopting a new regula-
tion, 8 AAC 15.100, which declared that these flexible work week
plans were no longer in compliance with the overtime provisions
of Alaska's wage and hour laws.

This change in the administrative regulations was
poorly publicized, with little if any ihput from Alaskan employers.
The primary industries affected by the new regulation are the oil
and gas support industries -with additional effect on mining and.
other industries. It .is estimated that, since this regulétion
was adopted i'fl 1978, possibly as many as 110 Alaska, businesses,
unaware that the long standing custom and practice in their
industry has been changed by administrative regulation, have
continued using the same flexible work week plan they had used
for years and, in doing so, may have incurred substantial liabil-
iy* ' -

In October, 1979, almost a year after the reqgulatory
change, Dresser Industries (the first company to be sued) was
named as a defendant in a suit filed by a former employee for
$4,000 in back wages. The case was opposed on constitutional

d



1981, the Alaska Supreme Court upheld the power — — oo
of Labor to promulgate regulations bn this subject. *The U.S.
Supreme Court later, declined to review the case. Dresser paid
the judgment and the case was closed. In November 1981, Dresser
was sued by another former employee who agreed to stay action on
his case awaiting a U,S. Supreme Court decision on whether to
review .the case. The case for this one individual'has since been
settled and dismissed. m o om

In December 1981, two years after the'regulatory change,*
Dresser was again sued, this time in a class action filed by a
third employee seeking back wages on behalf of all Dresser employ-
ees in an amount exceeding $15,000,000. At least three other
companies’,’ including FMC and Schlumbeger, have since been sued.
All of.these cases are in the preliminary stages, o trial dates
have been set at this time and none of the lawsuits have as yet
resulted in~a judgment against any of the defendant companies.

In addition to the financial liability created by the
flexible, work week prohibition, Alaska law provides for mandatory
liguidated damages which doubles any back wage o1 overtime ;ward
regardless of the good faith efforts on the part of the employer
to abide by the* wage and hour statutes-. AS*23.10.110; AAL, Inc.
V. Mussara, 602 P.2 1240 (Alaska 1979). Even if an employer
relies on the Department of Labor's 6#pinion or otherwise makes an
innoc.ent error in computation of. pay, the court has no choice but
to award double the amount of damages. The accumulated liability

$ 3



resulting from the 1978 administrative action coupled with Alaska's
double damage statute has resulted in a potential economic disaster
for many Alaskan employers.
11e e
PROPOSED REMEDY
A multitude of companies and organizations proposed

during the latter part of the 1981 legislative esession that the
PW adm inistrative prohibition be amended to include a good faith
exception and provide that any liability arising out of the regu-
latory prohibition be extinguished retroactively. A bill to
accomplish this, SB 886, was introduced in the Senate.

~ The bill, as proposed, would have the following effects.
The proposed regulation wil] have no effect on the two individuals
who have already brought suit and either received a final judgment
from which appeal cannot be taken or settled their case. As to
those people who have filed suit, either individually or on
behalf of a class of employees, and whose suit is still pending,
awaiting trial or on appeal, their cases would be dismissed
subject to the right of employees to recover expenses of litiga-
tion. Companies would be given a period of time to convert over
from the PMW pay systems and relieved of the massive potential
liability raised by the regulation. Past employees would not
receive a windfall gain,



QUESTIONS PRESENTED

1. Does the Alaska legislature have the power to
repeal the administrative requlation?

2. Does a retroactive repeal of the requlation con-
stitute an unconstitutional impairment, of the right to contract
by taking away vested contractual rights of employees?

Question 1 above has been directly addressed by the
Alaska courts. Under AS 44.62.320 (Legislative Annulment of Regu-
lations and Review), the legislature was granted the authority to
annul a regulation of an agency by concurrent resolution. In 1980
the Alaska Supreme Court in State v. A.L.I.V.E.f 606 P.2d 769
(Alaska 1980) held that the legislature could not annul a regulation
by concurrent resolution but did set out the proper procedure by
which the .legislature could annul a regulation. In the A.L.I.V.E.
case the Alaska Supreme Court indicated that by a vote of both
houses and passage of a new Act the legislature does have the power
to annul an agency regulation by following normal legislative
procedures. AS 01.10.090 requires that in order for the statute
annulling the regulation to have retrospective effect, it must
expressly declare in the statute that.it is intended to be retro-
spective. In addition, under AS 91.10.100 (Effect of Repeal or
Amendments), the legislature has been specifically granted the power
to annul a regulation, the only qualification being that if the
annulment is to be retroactive and is to affect any penalty or
liability incurred, it must expressly state that this is the
legislative intent. _ "



As to question i2 above, the argument that a retroactive
repeal or annulment of a regulation and the consequent exting-
uishing of liability on the part of employers for penalties, for—
feitures or back wages 1is an unconstitutional denial of due process
because it violates the fifth amendment prohibition against
impairment of contracts or Article 1, & 10 of the Constitution
has been raised numerous times"in the past in various cases and

has "over the years been resoundingly rejected by literally hundreds
S
of court decisions.

In 1947 the United States Cpngress faced a situation
similar to the problem now facing the Alaska legislature. The

United Stavtes Supreme Court in Anderson v. Mt. Clemens Pottery

July of 1946 and January of 1947, some 2,000 cases were FTiled in
Federal Court alone seeking back pay in excess of five billion
dollars. {.House Committee on the Judiciary Report No. 71, Feb. 25,
1947.)

In response to this situation, Congress passed"” the
Portal to Portal Act of 1947 which specifically extinguished any
claim arising out of the Fair Labor Standards statutes and relieved

employers from liability and punishment fx-om existing claims



whfether commenced prior to, or on or after the date of the Act.
The Act provided that unless an activity was covered by an"express
provision of a written or nonwritten contract between the employee
and his employer or was a custom or practice in effect at the

time of employment, any liability for existing or future claims

*

would be extinguished.

The report of the House Committee on the Judiciary
specifically addressed the constitutionality and .vested contract

right question in passing the Portal to Portal Act and noted

that:

Claims for minimum wages, overtime comp—
ensation, liquidated damages and penal —
ties are not vested property rights
within the protection of the Fifth
Amendment. They are purely statutory
rights which may be withdrawn by the

¢ Congress at any time before they have
ripened into a final judgment from which
appeal cannot be taken. (citations
"omitted). -

In the years following passage of the Portal to Portal Act
the constitutionality of the retroactive grant of immunity from
liability has been challenged many times 1in many courts. It has
been upheld consistently.

In Seese v. Bethlehem Steel Co., 168 F.2d 58 (4th Cir.
1948) the court noted at page.61 that the constitutionality of the
Portal to Portal Act was beyond question:

Its constitutionality has been upheld

by the circuit court of appeals of
the sixth circuit . . . and by more

# 1



than 100 decisions of federal district
courts* and state courts to which our
attention has been called. We list
below those available in the federal
supplement which we. had opportunity

to read.

The plaintiffs in Seese argued that the statute violated
the constitution because:

J
they deprived plaintiffs of vested
rights under existing contracts in vio—
lation of the due process clause of the
fifth amendment.

The court®s response to this contention was clear:

We think that both contentions are
entirely without merit.

9- * *

The question raised under the fifth
amendment is that the statute takes
property without due process 1in that
it strikes down vested rights under
—existing contracts. The answer is -
that even rights arising out of con—
tract cannot fetter congress in the
exercise of a power granted it by
the constitution, and that the rights
stricken down by the statute are not
rights arising out of contract at
all, but rights created by statute
as an incident of the statutory
regulation of commerce.

The court held that the Fair Labor Standards Act does not pro-—
vide payment for employees engaged in the commerce which Congress
sought to regulate but rather parovides a means by which wages may
be regulated. The Court stated that when it becomes apparent that

the instrument of regulation is about to be used in such a way as



injure the very commerce it is designed to help it is 1idle to say
that the legislature is without power to amend it in such a way as
to avoid the evil that is threatened.

The proposed bill before the Alaska legislature will not
strike down any right which is based on a contract, a custom or a
practice. What 1s sought to be taken away is purely a statutory e
right. This 1is clearly constitutional:

What was taken away was the right to

recover on claims of purely statutory

origin, claims given by statute not

as compensation for labor performed

but as a means of regulating wages and

hours of work in interstate commerce.

(Seese, supra, at p. 64, citations

ecomitted.]

By both 1logic and legal reasoning, since the legislature
may repeal- its own Act, it clearly has the right to take away
something which has no existence save by virtue of that Act.

Looked at in another way, the legislature 1is merely
validating contracts and agreements between employers and employees
which were only made invalid by reason of the regulation in effect

i
during a period of the employment contract. The legislature®s power
to validate prior contracts which were invalid by statute han been
upheld repeatedly by the U.S. Supreme Court. Westside Belt R Co.

v. Pittsburg Construction Co., 219 U.S. 92; McNair v. Knott, 302

U.S. 369.



The argument that the provisions of the Alaska regulation
prohibiting FWW must be read into the contract of employment and.
that the right to recover compensation in accordance with the terras
of the regulation becomes a part of the contract and accrues upon

the rendering of services provides no >asis for rendering a repeal-
[ 0 .
ing statute unconstitutional.

that act validates the real con-—
tract between the parties and merely
takes away a statutory remedy given
by the prior act. Even if the pro-—
visions of the Fair Labor Standards
Act be read into contracts of employ—
ment, so also must be read the con-—
stitutional power of congress to change
that act . . . not only are existing
laws read into contracts in order to
fix obligations as between the parties,
but the reservation of essential attri-
h*"tes of sovereign power is also read
into contracts as a postulate of the
legal order. (Seese, supra, at 65,
citations omitted.)

The Alaska Supreme Court has directly addressed this
issue and in Bidwell v. Sheele, 355 P.2d 584 (Alaska 1960) joined
the array of State, Federal and Supreme Court decisions upholding
the power of the legislature to retroactively extinguish statutory
rights.Dealing with the repeal of section 16-1-131, Alaska
Compiled Laws Annotated. 1949,which abolished the .requirement for
a bond in title dispute cases, the Court addressed the constitu-
tionality of the repeal in the Tface gf challenges based on both
the 14th Amendment of the U.S. Constitution and Section 7, Art. 1

of the Alaska Constitution. The Court noted that:

z In 1871 the SupremeCourt of the United
States ruled that a party cannot have any

/D



vested right in a remedy conferred by an
act of Congress to prevent Congress from
modifying it or adding new conditions to
its exercise, or from withdrawing the
remedy altogether.

The Portal to Portal Act does not stand alone as an

example of the constitutionality of legislative action extinguish®

ing prior liabilities. The question has been-argued and has been
upheld by a staggering majority of Courts in other areas as well.

In American Can Co. v. Davies, 559 P.2d898 (Or. 1977),
the Supreme Court of Oregon upheld the power of thepublic
utilities commissioner to change rates already set by a private
contract with the utility. The company contended that:

.Crown contends that the power of the
Commissioner to charge rates or other
conditions memorialized in a written
contract between a jublic utility and
one of its customer®™, constitutes an
impairment of the contract rights, and
as such is in violation of Aritcle 1,
8 10 of the United States Constitution.

The Court answered the argument first with legal authority:

We disagree. In Midland Co. v. K. C.
Power Co., 300 U.S. 109, 57 S.Ct. 345,
81 L.Ed. 540 (1937), the court raid:

[T]he State has power to
annul and supersede rates pre—
viously established by contract
between utilities and their
customers. It has power to
require service at nondiscrim-
inatory rates, to prohibit ser—
vice at rates too low to yield
the cost rightly attributable

; to it, and to require utilities
to publish their rates and to
adhere to them.



and second with common sense reasoning:

Furthermore, were such an argument
upheld, "then the whole public inter—
est in utility regulation would
become meaningless,.-since by making
separate contracts with all or any
of its individual customers, the
utility and the customer could
effectively bypass all or any.rele—
vant part of- the public utility
regulatory statutes and the regula-—
tions, governing the public- utility.

The same logical conclusion would flow from the argument
that the legislature is un;ble to alter contracts in the wage and
hour field.. Employer and employee would be free to bypass any
regulation by the simple expedient of making a contract about it. K
For that reason legislative enactments in this ax"-a are valid,
notwithstanding by their terms, they apply to and affect antecedent
contracts for the performance of services. 16A C.J.S. Constitutional
Law 8 349."-

VJhether plaintiffs have sought to argue that the legislature
is prohibited by the due process clause of the Constitution or by
Article 1, & 10 from interferring with vested rights of private
employment contracts, the result has always beenthe same. - No
matter how the obligations or rights are denominated, 1imposedor
insured with respect to wages and overtime compensation they
are:

subject to change or abrogation,
and are not subject to any of the
juridical principles applicable tc

1 contractual rights or statutory rights.

May v. General Motors Corp., 73 F. Supp.
878.



In Louisville and N.R. Co. v. Mottlev, 219 U.S. 467,
the court dealt with an act of Congress which retroactively
struck down a contract made 1in settlement®™ of a personal injury
case and upheld Congress®™ power. In Norman v. Baltimore and
0.R. Co., 294 U.S. 240 the U.S. Supreme Court noted that Congress

$
has the power to retroactively strike down gold .clauses in
private contracts and that" such power 1is not unconstitutional.
In National Car Loading Corp. v. Phoenix-El Paso Express, 176
S.W.2d 564, the Supreme Court of Texas dealt with the Interstate
Commerce Act, 49 U.S.C.A. &8 1001 et seq., which wiped out any
punishment or Iliability imposed upon freight forwarders who may
have violated existing ICC tariff regulations and upheld 1its
constitutionality in the face of identical arguments. In
McNair v. Knott, 302 U.S. 369 the United States Supreme Court
upheld the constitutionality of Congress®™ grant_of retroactive
validity to invalid pledges of securities by national banking
associations.

In Moss v. Hawaiian Dredging Co., 187 F.2d 442 (9th
Cir. 1951) the appellate court considered Public Law 393, popularly
known as the Overtime-on-Overtime Act. The Act provided in
substance that retroactive amendments would validate prior 1invalid
or illegal contracts which were only invalid or illegal by virtue
of wage and hour statutes. The argument was again made that such

c. retroactive enactment was void as it resulted in a deprivation



of property without due process of law in violation of the fifth.
amendment. The argument was again defeated. The plaintiffs
based their right to recover on the following familiar arguments:

1. These, they say, were vested rights,
contractual in nature. *

2. . . . became part and parcel of their
employment contracts, and hence immune
to retroactive legislation modifying
those provisions.

3. What 1is here sought, it is said, 1is
no windfall result of a surprise
decision *

The court resoundingly dealt with these arguments and again

reaffirmed that prior decisions:

, establish that if it may be said
that private rights, contractual 1in -
nature, arose from the overtime pro—
visions of the Fair Labor Standards
Act, yet the character and quality of
such rights are such that they must
yield to the sovereign power to regu-—
late commerce by legislation

The court finally concluded that:
eThere is nothing in law or in reason

which forbade congress to give valid-—
ity to these contracts retroactively,

VI,
CONCLUSION
The constitutionality of a retroactive invalidation of

a statutory right appears unassailable in light of the repeated

/Y



court opinions over the years. So long as the legislative action

«

does not interfere with a written contract between individuals
but deals purely with a statutory granted right, the fact that
that right is considered a part of an employment contract will
not affect the legislature®s power. The legislature has a con-
stitutional right to give and to tak; away what it has given and
that right is not affected even if what it has given has by law
become part of a contract. As stated by Chief Justice Hughes of
the U.S. Supreme Court in Norman v. Baltimore and 0. Ry. Co., 294
Uu.S. 240:

Parties cannot remove their trans-—

actions from the reach of dominant ..

constitutional power by making con—
tracts about them.

The propose!-7remedy 1is constitutional.



MEMO

TO: Rep. Walt Furnace, Chairman, Labor & Commerce Committee; Committee Members

ROM: Joe Brewer, Counsel, Judiciary Conm.

TOPIC: Supplementing testimony given today at L&C Com. Hearing
DATE: 5/18/ 7983

In my brief testimony this morning, | cited a case, "Thapman"™ and
sait it was from Illinois. I was in error. It was in California.

Attached, then, 1is a copy of the case of Chapman v. Farr, 132 Cal. App.
132 (June, 1982). Case involved an amendment to the state constitution (by
referendum) creating a certain exemption that applied retroactively and
prevented the appellant from being found liable for usury.

Thus, it was constitutional, not statutory, but in getting to that point,

the California court used language which probably is pertinent t, the
situation re: HB223. I have bracketed or underlined significant language

on the appropriate pages. Hopefully, this may answer some questions some
committee members had in mind.
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132 Cal.App.3d 1021

I>»» iMildred H. CHAPMAN, a Conservatee, by

Janette Eileen Chapman, her Conserva-
tor, Plaintiff, Cross-Defendant and Re-
spondent,

V.

Colleen M. FARR, et al., Defendants,
Cross-Complainants and
Respondents,

Dominic Frisonc, Larry Frisone and Giov-
anna Frisone, Defendants, Cross-De-
fendants and Appellants.

Civ. 48352.

Court of Appeal, First District,
Division 1

June 23, 1982.
Hearing Denied Sept. 15, 1982.

Appeal was taken from a judgment mm
the Superior Court, Santa Cruz County,
Christopher C. Cottle, J., finding that loan
was made at usurious rates. The Court of
Appeal, Goff, J., assigned, held that: (1)
amendment to constitutional section defin-
ing usury to exclude from its operation
"any loans made or arranged by any person
licensed as a real estate broker by the State
of California and secured in whole or in
part by liens on real properly" is retroactive
in its effect, and therefore loan made by
licensed real estate broker and secured by
real property was not usurious, and (2)
where loan transaction was structured by
licensed real estate broker as agent for his
parents, the transaction was "arranged" by
him and was therefore exempt from consti-
tutional section defining usury under
amendment.

Reversed.

1. Statutes c=»2G7(2)

Unconditional rejKjal of special remedi-
al statute without a savings clause stops all
pending actions where repeal finds them; if
final relief has not Itccn granted before the

* Assigned by (he Chairperson of the Judicial
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repeal goes into effect it cannot be granted
afterwards, even if a judgment has been
entered and the cause is pending on appeal.

2. Usury c=<7

Amendment to constitutional section
defining usury to exclude from its ope~at,on
"any loans made or arranged by any person
licensed as a real estate broker by the State
of California and secured in whole or in
part by liens on real property” is retroactive
in its effect, and therefore loan made by
licensed real estate broker and secured by
real property was not usurious. West’s
Ann.Const.Art. 15, § 1

3. Statutes <=>261

Questions of retroactivity only arise
when a law "takes effect" after the date
that a cause of action arose.

4. Usury <=>34

Where loan transaction was structured
by licensed real estate broKcr as agent for
his parents, the transaction was "arranged"
by him and was therefore exempt from
constitutional section defining usury under
amendment excluding from operation of
that section any loans made or arranged by
any person licensed ns real estate broker
and secured in whole or in part by liens on
real property. West's Ann.Const.Art. 15,

81

LaCroix & Schumb, by Michael J. Mtitle*
ucci, Sar, Jose, for defendants, cross-defend-
ants and appellants.

Perry E. Olsen, Watsonville, for defend-
ant, cross-complainant and respondent Farr.

Dawson, Manning & Rose by Richard M.
Manning. Scotts Valley, for plaintiff, cross-
defendant and rcs[>ondont Chapman,

jGOFF, Associate Justice.*

The trial court awarded damages, injunc-
tive and declaratory relief to plaintiffs and
cross-complainants against the Frisones, de-
fendants and cross-defendants, the appel-
lants herein. It did so on the theory that
the Frisones, through appellant Larry Fri-

Council
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sone, loaned cross-complainants (the Farrs)
&0.000 at usurious rates. Three months
after judgment was entered below, the Cal-
ifornia constitutional section defining usu-
ry* was amended by referendum to exclude
from its operation “any loans made or ar-
ranged by any person licensed as a real
estate broker by the State of California and
secured in whole or in part by liens on real
property "
The 'oan in question was secured by real
property, and the court made a finding that
Larry was a licensed real estate broker.

THeUeelgtvciSSnron this appeal is wheth-
er the constitutional amendment is retroac-
tive in its effect. We conclude that it is
and therefore reverse.

Urden v. Crawshaw M'-:tgagc & Invest-
ment Co. (1980) 1% Cal.App.3d 141, 167
Cal.Rptr. 62,1vpcars to us to state the rule
correctly: “The rule that statutes which
repeal or modify usury laws are to be given
retrospective effect to determine the scope
of liability with respect to transactions en-
tered into prior to such repeal or modifica-
tion is an application of the well-established
principle that no person nor the state has a
vested right in an unenforced statutory

;i penalty or forfeiture. I(De/iarlment of So-

cial Welfare v. Wingo (1946) 77 cal.App.2d
31G [175 P.2d 2G2].) That rule is equally
applicable to the instant case. The reme-
dies previously provided for with respect to
an allegedly usurious contract arc in the
nature of a penalty (PCNIINCI V. west
American Finance Co., supra, 30 cal.2d
[ICO] at pp. 170 -171 [74 P.2d 252]). and any
recovery pursuant to article XV must he
determined according to its present
text. ... [c] Any cause of action for usury
not reduced to judgment jus of November 6,
1979, is governed by the provisions of arti-
cle XV as it exists today, even if the loan al
issue was made before November 6, 1979.”
(Id., at pp. 145-140, 167 Cal.Rptr. 62.)

[1] Although this language mieK"t be\

read as cutting off retrospective application I on apical at the time of repeal.

of the amendment if the

Article XV, section 1

CHAPMAN v. FARR
183 CaLRptr. 806
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obtained judgment in the trial court, the
case law has consistently held to the con-
trary. As the court stated in Southern
Service co., Ltd. v. Los Angeles (1940 is
Cal.2d L 12, 97 P.2d 963:  Die uncorid.-
tional repeal of a special remedial statute
without a saving clause slops all pending

fidal relieT has no! been gramtcTbcfortTthe
repeal goes into effect it cannot I> granted
afterwards, even if a judgment has~bcen
entered arid the cause is pending on appeal.
The reviewing court must dispose of the
case under the law in force when iLs cTeci-
s~on is'renderedT” " "

[2] Most of the decisions applying this
rule deal with criminal Ia_ws, but as Justice
Tobriner noted in GOVerning Beard v. Mann
(1977) 18 Cal.Sd 819, 830, 135 Cal.Rptr. 526,
558 P.2d 1: "[T)he reach of this common
law rule has never been confined solely to
criminal or quasi-criminal matters.” (Fn.
omitted.) One of the cases cited in Mann
wius WoIf v. Pacific Southwest etc. Corp..
(1937) 10 Cal.2d 183, 74 P.2d 263, dealing
with usury.

Governing Board v. Mann, supra, 18
Cal.3d 819, 135 Cal.Rptr. 526, 558 P.2d I,
held that 1976 legislation barring govern-
mental entities from imposing sanctions on
persons convicted of possession of marijua-
na applied to proceedings lo dismiss a ten-
ured school teacher that began in 1971.
Southern Service Co., Ltd. v. Los Angeles,
supra, 15 Cal.2d 1, 97 IP.2d 963, held that
repeal of a statutory right to a refund of
illegally collected taxes cutHrnnrjHrncling
causes'oflietlon balsecl'tih~th~sTatulc. (1d.
al p. f2, 97 S.Ct. 963") ?.TuTOeT analogous
case is Younger v. Superior Court (1978) 21
Cal.3d 102, 110, 145 Cal.Rptr. 674. 577 P.2d
1014, holding that repeal of a statute autho-
rizing persons to petition for destruction of
the records of prior marijuana convictions
eliminated the remedy where the case was
The most

plaintiff has 1 recent decision applying this rule is South

2. Tins case appeared alter all Uriels in the case
at liar had been filed and it has not been cited
or discussed by the parties.

\*£
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(Coast Regional Com. v. Gordon (1978) 84
‘ Cal.App.3d 612, 148 Cal.Rptr. 775. The
court held that the South "Coast Regional
Commission could not collect attorney fees
in an action filed in 1973 since the attorney-
fee provision was eliminated in 1977, after
the original judgment, but before final ap-
/pellate review. The court synthesized the
case law as follows: "Without a saving
clause or statutory continuity, a party's
rights and remedies under a statute may be
enforced after repeal only where such
rights have vested prior to repeal. (People
v. One 1953 Buick (1962) 57 Cal.2d 358,
365-366 [19 Cal.Rptr. 488, 369 P.2d 16);
Estate of Taylor (1973) 33 Cal.App.3d 44,
49-50 [108 Cal.Rptr. 778).) A statutory
remedy docs not vest until final judgment,
since ' it has been held in a long line of
cases that the repeal of a statute creating a
penalty, running to cither an individual or
the state, at any time before final judg-
ment, extinguishes the right to recover the
penalty. The same rule applies to remedial
statutes unknown to the common law.'
(Lemon v. Los Angeles T. Ry. Co. (1940)

supra, 38 Cal.App.2d 659, 671 [102 P.2d
38711 ' “The justification for this rule is
that all statutory remedies are pursued
with lull realization that the Ix-gisIinCurc
may abolish the right to recover al~nny
lime.iri  (Governing Board v. Mann (1977)

supra, 18 Cnl.3d 819, 829 [135 Cal.Rptr. 526,
558 P.2d 1), quoting from Cullet v. Aliolo
(1930) 210 Cul. 65, 67-68 [290 P. 438].) Pat-
ently, the right to recover attorneys fees is
such a statutory right or remedy. (Code
Civ.Proc.. 8 1021.) [H] A judgment docs not
become final so long ns the action in which
it isentered remains landing {Pacific Gas <C
Elec. Co. v. Nakano (1939) 12 Cnl.2d 711,
714 [87 P.2d 700, 121 A.L.R. 417); Rich v
Siegel (1970) 7 Cal.App.3d 465, 469 (80 Cal.
Rptr. 665) ), and un action remains pending
until final determination on appeal. (Pacif-
ic Gas <GElec. Co. v. Nakano, supra; Estate
of Molcra -;1P72) 23 Cal.App.3d 993, 998 [100
Cal.Rptr. 696); In re Pine (1977) 66 Cal.
App.3d 593. 595 [136 Cal.Rptr. 71S); Code

3. The proposed findings nnd conclusions wore
inferential!} joined in by the Chapmans' coun-
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132 Oil.App.3d 1025

Civ.Proc., § 1049.) Even if we assume the
Supreme Court decision in South Coast Re-
gional Com. v. Gordon, supra, constituted a
final judgment—which it did not—the deci-
sion was filed 6 January 1977, subsequent
to the repeal of section 27428. Any statuto-
ry right the commission may have had to
apply for attorneys fees under the 1972 Act
never matured or vested prior to repeal."
(Id., at pp. 618-619, 148 Cal.Rptr. 775.)

These rules appear to insulate appellants
from liability in the instant case since the
usury law now exempts loans made or ar-
ranged by real estate brokers and secured
by a lien on real property.

IRespondents seek to avoid the retroactive
effect of the constitutional
with several argument

amendment

Respondents argue that there is no evi-
dence to support the trial court's finding
that Larry Frisone was a licensed real es-
tate broker. However, Larry Frisone testi-
fied that he had received a real estate
license. The record also reveals that the
Farrs' attorney presented Proposed Find-
ings of Fact which included a finding iden-
tical to that made by the trial court. This
is invited error,5 if error it was.

[3,4) Respondents also point out that
Article XVIII1, section 4 of the state Consti-
tution, which was added on November 3,
1970, provides that: “A proposed amend-
ment or revision shall be submitted to the
electors nnd if approved by a majority of
votes thereon takes effect the day after the
election unless the measure provides other-
wise, If provisions of 2 or more measures
approved at the same election conflict,
those of the measure receiving the highest
affirmative vole shall prevail." However,
this provision does not address the retroac-
tivity question. Questions of retroactivity
only arise when a law "takes effect" after
the date that a cause of action arose. (Sec.
eg., RoUinson v. Pediatric Affiliates Medi-
cal Group, Inc. (1979) 98 Cul.App.3d 907,
911 912, 159 Cal.Rptr. 791; Younger r. Su-

sel.
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penor Court, supra, 21 Cal.3d 102, 109, 145
Cal.Rptr. 674, 577 P.2d 1014; Ordcn .
Crawshaw Mortgage & Investment Co., su-
pra, 109 Cal.App.3d 141, 144, 167 Cal.Rptr.
62.) Respondents also argue that Mr. Fri-
sone was not acting in the capacity of a real
estate broker in this case but rather as
trustee for his pension plan and trust
However, the trial court found, as respon-
dents strenuously argue elsewhere, thai. the
transaction was structured by Larry Fri-
sone as agent for his parents. (See discus-
sion, supra.) The transaction was "ar-
ranged" by him ar.d it was therefore ex-
empt under the amended constitutional lan-
guage.

Reversed.

ELKINGTON, P. J., and NEWSOM, J,,
concur.

133 Cal.App.3d 12
iStcven J. GOLDF1SHER, Petitioner and
Cross-Defendant,

V.

SUPERIOR COURT OF the State of
California, For the COUNTY OF
LOS ANGELES, Respondent,

SHAPIRO, LAUFER, POSELL & CLOSE,
a California Professional Corporation,
Mitchell S. Shapiro, an individual, Rich-
ard E. Posell, an individual, Richard H.
Close, an individual, Real Parties in In-
terest

Civ. 63871.

Court of Api>cal, Second District,
Division 2.
June 23, 1982.
Hearing Denied Aug. 1S, 1DS2

Present attorney for clients petitioned
for writ of mandamus lo mandate Superior

Cilrai, App, 183 CiLRpir. 609

Court to vacate its order overruling his
general demurrer to cross complaint of for-
mer attorney for clients filed against
present attorney and to enter a judgment
against former attorney. The Court of Ap-
peal, Roth, P. J., held that public policy
prohibited initiation by former attorney of
the action seeking equitable indemnification
from present attorney for any liability of
former attorney for negligent creation of
the situation which had engendered a pre-
liminary injunction action against clients
based on allegations that present attorney
could have successfully defended the re-
quest for preliminary injunction had he
been properly prepared, and that by reason
of lack of defense to the issuance of the
preliminary injunction and in other respects
as to management of the action the dam-
ages which clients suffered which they
claimed were caused by former attorney
were generated by the professional negli-
gence of present attorney in his manage-
ment of the action.

Petition granted.

Indemnity c=>13.1(2)

Public policy prohibited initiation by
former attorney of clients of action seeking
equitable indemnification from present at-
torney for clients for any liability of former
attorney for negligent handling of situation
which had engendered preliminary injunc-
tion action brought against clients based on
allegation that present attorney could have
successfully defended request for prelimi-
nary injunction had he been properly pre-
pared and alleging that by reason of lack of
defense to issuance o; the preliminary in-
junction and in other respects as to man-
agement of such action damages which
clients suffered which they claimed were
caused by former attorney were generated
by professional negligence of present attor-
ney in his management of the action.

Steven J. Goldfisher, Toluca Lake, for
petitioner and cross-defendant in pro per.

No appearance for respondent court.
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»KI*\nT>1E\NT OF

OFFICE OF THE COMMISSIONER

April 5, 1983

Honorable Charlie Bussell

*0. box n*
JUNEAU. ALASKA 99802

phone

"907J] 465 2720

Chairman,

Pouch V

Juneau, AK

Committee on Judiciary
House of Representatives
Alaska State Legislature

9981 1

Dear Representative Bussell:

In response xo your letter dated March 30, 1983, enclosed are copies
of the following documents pertaining to the December 9, 1978
amendments to the Department®s wage and hour regulations in 8 AAC 15.

Enclosure #1 Regulations as proposed on 8/21/78 including the
notice of proposed changes.

Enclosure 112: Affidavit of notice of adoption of proposed
regulation.

Enclosure 113: Affidavits of Publication from the Anchorage Daily
News, Southeast Alaska Empire, and Fairbanks Daily
News Miner.

Enclosure //4: Affidavit of oral hearing, and the hearing attendance
roster indicating that no one appeared to testify.

Enclosure #5: Proposed regulations as submitted to the Department.
of Law on 10/9/78 for final review and filing by
the Lt. Governor®s office.

Enclosure 116: Regulations as filed by the Lt. Governor and the
signed order of adoption.

Enclosure 17: Regulations in effect prior to the December 9, 1978

atnendments.



Honorable Charlie Bussell
April 5, 1933
Paye 2

These enclosures include copies of the correspondence between
the Departmentof Labor and Department of Law on these regulations.

If you have further questions concerning the promulgation of these
regulations, please let me know.

Si nee rely,

Jim Robison
f.ommi ssionor

Enelosures



HEARING - PROPOSED REGULATIONS X a ,

FRIDAY, SEPTEMBER 15, 1978

WILL YOU BE OFFERING
ORGANIZATION .. TESTIMONY
NAME ADDRESS REPRESENTED ORAL WRITTEN BOTH

/ o / V7 ppes?e </

f>sn- C/o"tc/



PERMANENT REGULATTION

DEPARTMENT OF LQJILo » DATE 11/22/7%

-BOfrmy comm issioir

1
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T0 I AT

William E. Spear November 8, 1978
Deputy Commissioner mt rjo
Alaska Department of Labor
HItPHONE NO
FROM ]
Avrum M. Gross Regulations re Alaska
Attorney General wages & hours (8 AAC 15)

Our File: J-99-095-78
By:
Arthur H. Peterson
Assistant Attorney General
and Regulations Attorney

We have reviewed these regulations 1in accordance with AS 44.-
62.060, and approve them for filing by the lieutenant governor.
A duplicate original of this memorandum is being furnished the

lieutenant governor, along with your regulations and related
documents.

Under AS 44.62.125(b)(6), a few, very minor corrections have
been made 1in this material, as shown on the attached copy.

AHP :md

cc: Ronald W. Lorensen
Assistant Attorney General



ORDER REPEALING AND ADOPTING REGULATIONS
0? THE DEPARTMENT OF LABOR

The attached twelve (12) pages of regulations,
dealing with 8 AAC 15} Alaska Wages and Hours, are hereby
adopted and certified to be correct copies of the regulations
which the Department of Labor repeals and adopts, under
authority verted by AS 23-10.085 and after compliance with
the Administrative Procedure Act (AS *14.62), specifically
including notice under AS 44.62.190 and 44.62.200 and
opportunity for public comment under AS 44.62.210.

This order takes effect on the 30th day after it
has been filed by the Lieutenant Governor as provided 1in
AS 44.62.180.

Designee to
I, Avrum M. Gross, , Lieutenant Governor for the
State of Alaska, certify that on November 9 , 197.8
at 10\2D c..m., I filed the attached regulations according
to the provisions of AS 44.62.040 - 44.62.120.

) oty lfl/n—x

Lieutenant Governor®"s Designee

ive D tcdfiNber 9. N 7%

€rdotfUanuarLjjRJS .



STATE OF A LASKA
LiKurr.N'ANr r.ovnnNOR
juni:au

CERTIFICATE

I, LOWELL THOMAS, JR., LIEUTENANT GOVERNOR OF THE

STATE OF ALASKA, as authorized by AS 14.19.050 designate
Avrum M. Gross, Attorney General, as temporary custodian of
the state seal and as lhe officer to perform the authenticating
functions of the lieutenant: governor during such time as |
succeed to the office of governor, act as governor, am
absent from the state, or am otherwise unavailable at the
state capital. 'o perform these functions.

fn ihe .ibsi.neo of Al lornoy General. Gross, £ designate
Rill Allen, G. s ssioner of Administration, to ner.fonn the
functions slated above.

In i)ie absence of O*inmi ssi.onor Allen, T designate
Donald Harris, Commissioner of Transportation and Public

Facilities, to oerform Ilie fund ions stated above.

IN 1> G <NV N Nt 1t ™ i | i,y h.nnl inl i

tiomee) > oL if et oto (if LU el it dn.nvldl, ting o

liielh

"Ibis . T.y of .

\.n. i)/l ) /

Y

Ik e FeOVERNOR ©



STATE OF ALASKA
OFFICE OF LIEUTENANT GOVERNOR

DELEGATION OF AUTHORITY

In accordance with AS *14.17.010, the authority and responsibility

FOR ADOPTING REGULATIONS' OF THE DEPARTMENT OF - .

, UNDER THE ALASKA ADMINISTRATIVE PROCEDURE ACT,

IS HEREBY DELEGATED TO WILLTAN E. SPEAR
(NAME)
DEPUTY COMMISSIONER
(POSII I0N)
Signed:
COMMISSIONER
Hi .PAR [MEN F OF LABOR
Signed and sworn before me imis o Z)day Of* 19|J7%
Signid: Z2/z2z2tzZ 722720 "z

mi/o [ARY TIIBL 'C IN AND FOR THE

Siaie of Alaska

Commission expires:

PLRASE RETURN TO THE OFFICE OF LIEUTENANT GOVERNOR
hY MARCH 31, 1978



Register JWIMLn{ w ? LABOR 8 AAC 15.010
8 AAC 15.070

TITLE 8. LABOR

PART 1. INDUSTRIAL WELFARE.

« CHAPTER 15. ALASKA WARES AND HOURS. , -
@cviPr .1 . m7U nt rw, *kee 1 .0 <r, Ch . 0 77«0)(.
VwwU: 1t d V-. e " CoTVF Iron0,”0aS" . X "J1 %W
) mxmm" - | ,U ; m* 1 -

Section

10-70. Repealed

8 AAE 15.010 SUMMARY : ALASKA WAGE AND HOUR ACT.
Repealed (I1/ V7~

8 AAC 15.015 EXEMPTIONS FOR SEARCHING FOR P..ACER OR
HARD ROCK MINERALS. Repealed”/2/ 1/ 78]

8 AAC 15.020 EXEMPTIONS FOR INDIVIDUALS UNDER 18 WHO
ARE PART TIME EMPLOYEES. Repealed(/2/ 7 /98] .(d8”>

8 AAC 15.030 DETERMINING THE NUMBER OF EMPI.OYEES FOR
PURPOSES OF AS 23-10.060(1). Repealed(j27 9 /77?2 Qo”".

fuljUsliot*.

Please.
5\AtC mHwf
tLju Wudtiir
nit! HA
T.+U- €

Im +L* CU, if

8 AAC 15.0*10 SMALL MINING OPERATIONS. RepealedC hi/ci /77Sj($hQ (cé&

8 AAC 15.050 DEDUCTIONS FROM AN EMPLOYEE S WAGES.
Repealed(ynr/ 9 /7"

8 AAC 15.060 PLACE OF EMPLOYMENT FOR PURPOSES OF RECORD
KEEPING. Repealed”™/ 27 7 /TEV,

8 AAC 15.070 DEFINITIONS OF MISCELLANEOUS TERMS USED

IN AS 23.10.050 - 23.10.150. Repea ®d(/2/ 7 7/77] ai)
Article
n. 1. Minimum Wages and Overtime (frAAc tE\too — s-/f/fC tsiiojr)
J 2. Exemptions (Sr/f/AC1 A no -  S-rtrtc nr.i~s?
< 3. Deductions from Wages [frAAciar. ifoo)
4. Procedures Relating to Violations, Investigations or
Hearings (fr/Me. nr. \~i<T - $r/f/?c. ur: t"o}

/.]5. General Provisions (& vil. 00 m tr.nNio)



R e g i s t e r 1*n LABOR 8 AAC 15 100

4

ARTICLEZi.

MINIMUM WAGES AND OVERTIME.

Section
100. Payment for overtime
105- Minimum wage

8 AAC 15.100 PAYMENT FOR OVERTIME. (a) An employee®s
regular rate is the Dasis for computing overtime. The regular
rate is an hourly rate figured on a weekly basis. Employees
need not actually be hired at an hourly rate; they may be paid
by piece-rate, salary, commission or any other basis agreeable
to the employer and employee, However, the applicable compensa-
tion basis must be converted to an hourly rate when determining
the regular rate for computing overtime compensation.

(b) The regular rate referred to In (a) Is that fixed
hourly amount determined from an employee®s hourly wage,
salary, commission, piece-rate or other basis of compensation
that he is to be paid for all contract hours up to the dally
or weekly maximum, established under AS 23-10.060, that he 1is
regularly employed to work during a work week.

(c) When computing an employee®s hours for the purpose of
determining overtime, the employer shall count all hours the
employee worked during that week Including periodsof "on call”
and "standby or waiting time" required for the convenience of
the employer which were a necessary part of the employee®s
performance cf his employment. However, if the employ "e is
completely relieved from all duties for a certain period during
which lie may use the time effectively for his own purposes,
then those periods need not be counted,

(d) The following are not acceptable methodsof complying
with the payment ol “overtime provisions of AS 23.10.060:

(&) guaranteed weekly pay for variable hours
("Belo" contracts) established under sec. 7(f) of the Fair
Labor Standards Act of 1938, as amended (29U.S.C. 207(f) aa
Implemented In 29 C.F.R. 778-7102-778 JI.Ul);
>InC, e
(2) compensatory time off in of payment for
overtime; and A

(3) flex-time or flexitime plans established under
29 C.F.R. 778.1171 providing a fixed salary for fluctuating
hours up to a predetermined maximum number of hours in a work—
week . (Eff. /.V7//0, Reg-cfrt«4J (eft)

Authority: AS 23.10.060
AS 23.10.085

plan



IRegister LABOR 8 AAC 15.105
-1 8 AAC 15.120

8 AAC 15.105. MINIMUM WAGE. As used in AS 23-10.065,
"prevailing Federal Minimum Wage Lav;" means that rate
.established in Sec. 6(a)(l) of the Fair Labor Standards "Act
of 1938, as amended, (29 U.S.C. 206(a)(1l)) as the minimum wage
generally applicable to employees subject to that Act.

(Eff. 12/9/7ft> Regist-er-6& )

Authority: AS 23.10.065
AS 23.10.085

ARTICLE

EXEMPTIONS .

Section
120. Minimum wage exemption for handicapped persons
125. Minimum wage exemption for student learners
130. Exemption for searching for placer or hard rock
r "nerals
135. Exemption for individuals under 18 who are part time

employees
1*10. Determining the number of employees for purposes of
AS 23.10.060(1)
1*15.  Small mining operations
£
8 AAC 1)0.120. MINIMUM WAGE EXEMPTION FOR HANDICAPPED
\iPERSONS, (a) An application to employ a person at less than
the minimum wage established under AS 23.10.065 must be made
ieither on a form provided by the department or by filing an
"application for a special certificate to employ a handicapped
Iperson (29.C.F.R. Part 525) with the Regional Director of the
Wage and Hour Division, U.S. Department of Labor, 909 First
;Avenue, Seattle, Washington, 98lo-1.

(b) An application filed with the department must set
out the facts showing that the person®s productive capacity to
do the work he is to perfv in is impaired by physical or mental

[deficiency, age, or Injury A medical certificate will be
erequired in all cases in which the handicap is not clearly
~obvious. The Information 1in the application must be complete

and must be certified by a responsible person who has knowledge
|]of the facts.

(c) If the commissioner determines”™ from the information
provided 1in the anollcatlon,that the person would otherwise be
deprived of employment opportunity, lie will, 1in the exercise of;
Ills discretion, approve a wa<e rate lower than that established !
under AS 23-10.065- With ti j exception of very extreme cases -
where the person is so seriously impaired that he 1is unable to ,
engage in competitive employment, that rate will not be less
than 50 percent of the minimum wage established under AS 23.10.065.



Register O% 3°SaY)U/XVM 177~ LA30R 8 AAC 15.120
I J 8 AAC 15.125

(d) If an approval is Issued under (c) of this section,

It will specify the approved wage rate and the period for which

it is effective. An application for renewal of an exemption
must be made in the same manner as the original but must also
include an evaluation of that person ™ productivity, comparing
the degree of productivity between the initial application and
the renewal.

(e) As a general rule, approval for payment of a wage
lower than that established under AS 23.10.065 to persons
with a temporary handicap will not be granted.

(" Persons undergoing rehabilitation treatment or
therapy relating to narcotics or alcoholism are not considered
"handicapped for the purposes of AS 23-10.070 and this section.
j (Eff. 12-/= [/78> Reg.ts-te*"kS)

Authority: AS 23.10.070(1)
AS 23.10.085

8 AAC 15.125 MINIMUM WAGE EXEMPTION FOR STUDENT LEARNERS,
() An exemption for student learners from the minimum wage
;requirement of AS 23.10.065 1is available when the student
"learner is enrolled in a course of study and training in a
cooperative vocational training program under a recognised
state or local educational authority or in a substantially
similar program conducted by a private school.
[

(b) An application for an exemption under (a) of this
isection must be made on a form provided by the department.
1IThe 1i.formation required must be complete and must be signed
iby the employer and the student learner > school coordinator
ior principal. To qualify for the exemption, the employment
"must meet all the requirements set out in AS 23.10. 325-"3./£>.370
land chapfth 5 of this title relating to the employment of
fchildren.

(c) A wage rate authorized under this section will not be

less than 75 percent of the minimum wage established under
AS 23.10.065.

(d) The exemption from minimum wages for full-time
students established by Sec. 11 (b) of the Fair Labor Standards
Act of 1938, as amended, (29 U.S.C. 21*1 (b)) as implemented in
29 C.F.R. 519.1 - 519.2 does not apply to employment subject

to the provisions of AS 23.10.065. (Eff. /7& Register”?)

Authority: AS 23-10.070(3)
AS 23.10.085



LABCR 8 AAC 15.130
8 AAC 15-1*»5

8 AAC 15.130 EXEMPTION FOR SEARCHING FOR PLACER OR HARD
;ROCK MINERALS. The exemption from AS 23.10.050-23+10.150
provided by AS 23-10.055(10) applies tc? those activities
:commonly referred to as "prospecting” and does not apply once
development of and production from a known mineral source has
begun. (Eff. /cA/~ [/ ~To. Register(& )

Authority: AS 23.10.055(10)
AS 23.10.085

8 AAC 15.135 EXEMPTION FOR INDIVIDUALS UNDER I8"WHO ARE
PART TIME EMPLOYEES. The exemption from AS 23.10.050-23-10.150
provided by AS 23.10.055(11) does not apply during any work
iwveek in which an individual normally within the ambit of
IAS 23.10.055(11) 1is employed in excess of 30 hours. (EfF.
Register-~27?)

Authority: AS 23.10.055(11)
AS 23.10.085

8 AAC 15.1*10 DETERMINING THE NUMBER OF EMPLOYEES FOR
PURPOSES OF AS 23.10.060(1). In determining the number of
employees that an employer employs for purposes of
AS 23.10.060(1), all officers of a corporation who actively
engage iIn the business and all part time employees will be
counted regardless of the number of days or hours worked.

Authority: AS 23-10.060(1)
AS 23.10.085

8 AAC 15.1*15 SMALL MINING OPERATIONS. (a) A mining
|season, for purposes of AS 23.10.060(5), means the cumulative
jperiod of time during which mining operations are carried on
jduring a calendar year, but not exceeding 20 weeks.

(b) The exemption from the payment for overtime require—
ments of AS 23.10.060 for employers engaged in small mining
operations provided by AS 23.10.060(5) is available to the
"employer for a maximum of 1¥1 consecutive weeks, commencing
on the fir st day the mine begins active operations in a calendar
year. In determining the available period of exemption, periods
during which the mine 1is not actively engaged in mining-,

.operations for r ;h reasons as, but not limited to, assessment
work and repair .'r construction of buildings or equipment are
not part of the exemption period.

(c) During the exemption period described in (b), an
employer engaged in small mining operations remains responsible
for payment of overtime at the rates established by AS 23.10.060
for work performed by an employee 1in excess of 12 hours a day
or 56 hours a week. (Eff. 12/71/71% Registers”®)

Authority: AS 23.10.060(5)
AS 23.10.085



Register”™, Tam/irCj f t LABOR 8 AAC 15.160

H

ARTICLE E£.
i DEDUCTIONS FROM WAGES.
I
iSection
160. Deductions from an employee®s wages.

8 AAC 15.160. DEDUCTIONS FROM AN EMPLOYEE®"S WAGES.
| (@) AS 23.10.085(c) does not limit the right of an employer
and employee to enter into a written agreement to provide for
|]deductions of monetary obligations of an employee other than th
cost of board and lodging. However, a written agreement for
other deductions payable to the employer or person acting in this
employer®s behalf or interest, other than the cost of board or
lodging, 1is not valid it it would have the effect of reducing
an employee"s wage rate below the statutory minimum wage or

requiring an employee to reimburse the employer for any of the
follov/ing:

t

(@) customer checks returned due to insufficient
funds or any other reason

(2) non-payment for goods or services as a result
of customers walkJJ?ut or defaulting on credit;

3) cash or cash register shortages for which the
;employee does not acknowledge responsibility;

"D lost or stolen property or alleged theft by

the employee for which the employee does not acknowledge
responsibility;

(5) damage or breakage costs unless they are
clearly due to willful conduct on the part of the employee,
the responsibility for which has been acknowledged by the
[employee.
oV X c.cl\v » WA

(b) Nothing in (a”prohibits deductions from earnings basc/d
(on a written agreement whereby the employer has been directed by
jthe employee to pay a sum for the benefit of that employee to a"
[creditor, donee, or other third party and neither the employer

inor any personacting in his behalf or Interest derives any pro—
fit or benefitfrom the transaction.

(c) Written agreements for deductions from earnings are
not required for any lawful deduction otherwise authorized
or required by state or federal law or by order of a court
Iof competent jJurisdiction.

1
1

(d) An employer subject to AS 23.10.050-23.10.150
shall furnish each person employed by him who is not exempted
from the coverage of those sections by AS 23.10.055 a statement
of earnings and deductions for each nay period. The statement

of earnings and deductions &he”~mcchitain the following
information: r



(Registerfeff,JanUifcrc/ /Cl7*] labor 8 AAC 15.160
-1 8 AAC 15.180

(1) employee®s rate of pay;
1

(2) the beginning and ending dates of the pay
period and the weekly hours actually worked during the period;

(3) federal income tax deductions;

(*I) federal insurance contribution act deductions;
(5) Alaska income tax deduction;

(6) Alaska school tax deduction;

(7) Alaska employment security act contributions;
(8) board and lodging costs;

(9) advances; and

(10) other authorized deductions. (Eff. /2./7N/7ST,
Regiie-t-er (o%)

. Authority: AS 23*10.085
J

; ARTICLE /(.

I
PROCEDURES RELATING TO VIOLATIONS, INVESTIGATIONS OR HEARINGS. |

Section
I 175. Assignment of claims
1 180. Investigations, conference and persuasion

8 AAC 15.175. ASSIGNMENT OP CLAIMS. () A person who
believes that he has not been paid wages due him under
AS 23.10.050 - 23.10.150 may assign his claim to the department
for collection.

(b) The department will not accept an assignment of a
claim under AS 23-10.050 - 23.10.150 in excess of $5,000,
excluding liquidated damages. (Eff. \z/H /T7£, Regls-be-rns")

Authority: AN 23.10.085
AS 23.10.110(h)

8 AAC 15.180. INVESTIGATIONS, CONFERENCES AND PERSUASION,
(a) The wage and hour division will investigate potential
violations of AS 23.10.050-23.10.150 on it3 own motion or on the
assignment to it of a claim under sec. 175 of this chapter.
t

(b) Ifjafter investigation”~the division Tfinds that
probable cause exists for believing that a violation of AS
23.10.050 - 23.10.150 has occurred, it will attempt to correct
the unlawful practice by conference and persuasion as follows:



Register /*?7"~ LABOR 8 AAC 15.180

8 AAC 15.195-
900

(1) the division will provide the employer tulieved
;to have violated AS 23-10.050 - 23.10.150 with a copy of the
jassignment or a description of the alleged violation and inform
"him of the results of its investigation; and

(2) the division will schedule an informal
conference with the employer to discuss the matter and attempt
>to eliminate the alleged violations.
|

(©) If the informal conference succeeds in correcting
the alleged violation, no further action will be taken by the
division against the employer.

i

(d) If an alleged violation is not rectified by the
informal conference o.r if the employer fails to attend the
conference vithout good cause shown, the director may, .at his
discretion;

(1) conduct a further investigation into the matter;

(2) enforce the claim through initiation of an
adjudicative hearing under provisions of the Administrative
Frocedui 2 Act (AS NI.62);

j
1 (3) enforce the claim through filing of an action
Fn a court of competent jurisdiction.

(e) IfT the director determines under (d)(1) of this
section that a further investigation into the matter should be
conducted, he may provide that it be carried out by initiation
of an investigative proceeding conducted in accordance with

secs. 10 through 30 of chapter 25 of this title. (Eff. 12/7977¢
Reg.Lsted ® ")

Authority: AS 23.10.080
AS 23.10.085
AS 23.10.090
AS 23.10.110
>

ARTICLE ,5.

GENERAL PROVISIONS

Sect ion
gcoo-rds". Place of employment for purposes of recordkeeping
Definitions
I Ao
8 AAC 15.195. PLACE OF EMPLOYMENT FOR PURPOSES OF
RECORDKEEPING. For purposes of AS 23.10.100, "the place where
an employee 1is employed” means a central office of the employer

located within the state. However, the employer may keep
duplicate records at the sites or premies where the work is
performed. (Eff. 1271 / TtF, Regie-t-er-68)

Authority: AS 23.10.085
AS 23.10.100



Register~"'TdflUaVtjM 7 LABOR 8 AAC 15

8 AAC 15."7%. DEFINITIONS. In this chapter and 1in
JAS 23 .10.050 - 23.10.150, unless the context requires
lotherwise:

em
(¢D) "administrative®”means an employee;

A
(A) whose primary duty consists of work

directly related to management policies or supervising
the general business operations of his employer;

(E) who customarily and regularly exercises
discretion and independent judgment;

(C) who performs his work under only general
supervision;

(D) who 1is lid on a salary 01 fee basis:

(E) who regularly and directly assists a
proprietor or an exempt executive employee of tbe
employer; and

(F) who performs work along specialized or
technical lines requiring special training, experience or
knowledge and does not devote more than 20 percent of
his weekly hours to activities which are not described
in this paragraph or paragraphs (?) or (1) of this
section;

(2) "casual employee”®,” as used in AS 23.10.065(15),
means an employee engaged in an activity which occurs without
regularity and is not in the usual course of trade, business,
occupation or profession of his employer;

(3) "commissioner" means the commissioner of labor;
(*1) "department"™ means the Alaska Department of Labor
(5) "director"™ means the director of the wage and

hour division of the department, or his designee;

»6) "domestic service in or about a private home"
as used in AS 23.10.055(~0, means a person employed in or about
a private home of a person by whom he is employed and who
performs such services or lctivltj.t; as a babysitter, a cook,
a butler, a valet, a maid, r housekeeper, a governess, a
Janitor, a launderess, a caretaker, a handyman, a gardener,
a footman, a groom or a chauffeur of automobiles for family use;
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(7) ‘"executive"" means an employee:

(A) whose primary duty consists of the manage —
ment of the enterprise t which he is employed or of a
customarily recognized t department, or subdivision
of the enterprise;

(B) who custo id regularly directs
the work of two or more c "ployees;

(C) who has the authority to hire or fire or
effect any other change of status of other employees or
whose suggestions or recommendations regarding these kinds
of changes are given particular weight;

(D) who customarily and regularly exercises
discretionary authority;

(E) who does not devote more than 20 percent
of his weekly hours to activities whicli are not directly
and closely related to the work described in this
paragraph or paragraphs (1) or (li) of this section; and

(P) who 1is compensated on a salary basis;

(8) "nonprofit” as used in AS 23.10.055(6), means
an organization no part of the Income or profit of which 1is
distributable to its members, directors, or officers and whose
status has been determines by the U.S. Internal Revenue Service
as nonprofit;

(9) "on call"™ means time that an employee is
required to remain on call on tlie employer®s premises or other
place of employment or so close to them that he cannot use the
time effectively for his own purposes, but does net include the
time an employee 1is not required to remain on or near his employ
premises or other place of employment but 1is merely required to
leave word at his homo or with the employer where he may be
reached;

(10) "outside salesman" means a person who 1is
employed for the purpose of making sales, cont ”acts for sales,
consignments”™ or shipments for sale or obtainlorders for
services or for use of facilities for which r. consideration
will be paid by the client or customer and ./hose hours of work
of a nature other than that described in this paragraph or
paragraph (12 )Vvdo not exceed 20 percent of the hours worked
in the worlcwee(rpv

JO
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(11) "professional."1 /leans an employee, except for

the classifications of registered nurse and licensed practical
nursefp”

(A) whose primary duty is:

(i) to perform work requiring knowledge
of an advanced type in a field of science or learning
customarily acquired by a prolonged course of
specialised intellectual instruction and study, as
distinguished from a general academic education or
from an apprenticeship or from training in the
performance of routine mental, manual”or physical
processes; oOr

(i) to perform work that 1is original and
creative 1in character in a recognized field of
artistic endeavor (as opposed to work which can be
produced by a person with general manual or intellec—
tual ability and training), and the result of which
depends primarily on the invantion, imagination, or
talent of the employee; or

ain to teach, tutor, instruct, or
lecture in the activity of imparting knowledge, and
who is employed and engaged in this activity as a
teacher certified or recognised as such in a school
or other educational establishment or institution;
and

(B) whose work:

(&) requires the consistent exercise of
discretion and judgment 1in its performance;

(i) is predominately intellectual and
varied 1in character (as opposed to routine mental,
manual, mechanical, or physical work) and is of such
character that the output produced or the result
accomplished cannot be standurdized on a time basis;

and
(iii) is compensated on a salary or fee
basis:
(12) "salesman employed on a straight commission

ibasis” means a person who is regularly employed on the business
premise of his employer and is compensated on a straight
commission basis for the purpose of making sales, contracts for
sales, consignments, or shipments for sale or in obtaining
orders for services or the use of facilities for which a
consideration will be paid by the client or customer and whose
hours of work of a nature other than that described in thi:
paragraph or paragraph (10)ydo not exceed 20 percent of the
hours worked in the workweek]"*
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(13) "standby or waiting time" means time that an
"employee is required to be at or near his post or place of
employment and is required to wait for work or an assignment,
whether nor not because of shutdown or repair, and during which
he cannot use the time effectively for his own purposes;

(14) "supervisory capacity”" means those primary
jduties performed, except for the classifications of registered
jnurse and licensed practical nurse, by an employee who 1is
employed solely for the purpose of regularly assigning and
directing the activities of other employees, and 1is responsible
for results of the work performed, and who does not perform
"duties regularly performed by the employees supervised, except
ifor brief periods of time not to exceed 20 percent of the

hours worked in the workweek: the purpose of AS 23.10.060,
it does not apply to any employee required by the employer

to perform euotffaStivities on an intermittent or substitute
basis during the course of his employment;

(15) "workweek" means a fixed and regularly
irecurrlng period of 168 hours, 1i.e. seven consecutive 24 hour
periods. It may begin on any day of the week and need not
coincide with the calendar weekj Jfri individual employee’s
|workweek 1is the statutory or contract number of hours that he
;is to regularly work during that period; JjThe workweek may
not be artificially adjusted for the purpose of avoiding
.the payment of overtime, however the workweek may be changed

ifor any other purpose in the manner provided in AS 23.05.160.
(Eff. 12 .7/71% ~ Register )

Authority: AS 23*.10.055
AS 23.10.060
AS 23.10.085



NOTICE OF PROPOSED CHANGES IN THE

REGULATIONS OF THE DEPARTMENT OF LABOR
Notice 1is nereby given

that the Alaska Department of Labor,

under the authority vested by AS 23.10.085, proposes to repeal

jand adopt regulations in Title 8 of the Alaska Administrative

Code to implement AS 23.10.050 - AS 23.10.150, as follows:
(1) 8 AAC 15

is amended by repealing sections 010
through 070

in their entirety and adopting and
replacing with new sections as follows:

ARTICLE 1.
I

Article 1 stipulates minimum wages, maximum hours and
computation of overtime applicable to employment

in Alaska.
ARTICLE 2.
Article

2 provides certain exemptions from the payment of
minimum wages or overtime.

ARTICLE 3.
1

Article 3 stipulates those deductions from an employee®s
wages that are permissable and those deductions that are
prohibited.

ARTICLE 4.
Article 4 establishes the procedures for assignment of claims
and/or the conduct of investigative hearings and conferences.
J ARTICLE 5.

Erticle 5 defines miscellaneous terms as used
'chapter and AS 23.1C.

in this

eNotice is also given that any interested party may present
oral or written statements or arguments relevant to the action
jproposed at a hearing to be held at the DIVISION OF AVIATION
BUILDING CONFERENCE ROOM, 4111 AVIATION AVENUE,
Hood) Anchorage, Alaska

(next to Lake
99502 at 1:30 p.m.
September 15, 1978.

o"clock on

iCopies of the regulations may be obtained by writing to:
.Wage and Hour Division, Alaska Department of Labor,
P. 0. Box 630,

Juneau, Alaska 99811.



The Department of Labor upon its own motion or at the

instance of any interested person, may after September 30, 1978
adopt the proposals substantially as described above without
further notice or may decide to take no action on them.

Dates*/2//717

I Mot

William K. Spear
Deputy Commissioner
Department of Labor

ot — Y

To be published Auguot 30, 31 and September 1- 1978.

t



STATE OF ALASKA
) ss.

FIRST JUDICIAL DISTRICT )

AFFIDAVIT OF NOTICE OF ADOPTION OF REGULATION

I, E.T. "Lee"™ Leland, W/H Investigator 111, of the
Department of Labor, being sworn, depose and state the
ifollowing:

As required by AS 62,190, notice of the proposed adoption
of 8 AAC 15.100-200 has been given by
(1) being published in a newspaper or trade
publication

2) being mailed tointerested persons,

(3) being mailed ordelivered to appropriate state
officials,

(*0 being furnished to the Department of Law,

(5) being furnished to incumbent state legislators.

Date: s 0O0- 3~7S"

Juneau, Alaska

SUBSCRIBED AND SWORN TO before me this <3** day of
197



STATE OF ALASKA

)
) ss.
THIRD JUDICIAL DISTRICT )

AFFIDAVIT OF ORAL HEARING

I, Don Wilson, W/H Investigator Il of the Department
'of Labor, being sworn depjse and state the following:

On September 15, 1978 at 1:30 p.m., in the Division
jof Aviation Conference Room, *1111 Aviation Avenue, Anchorage,
|Alaska, | presided over a public hearing held in accordance
[with AS *1*1.62.210 for the purpose of taking testimony in
:connection with the adoption of 8 AAC 15*100-200.

Date: September 15, 1978
Anchorage, Alaska

SUBSCRIBED AND SWORN TO before me this 15th day of
ember, 1978.

J L
NOTARY PUBLIC IN AND FOR ALASKA

My Commission Expires:
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UNITED STATES OF AMERICA

AFFIDAVIT OF PUBLICATION

STATE OF ALASKA
FOURTH DISTRICT

Legal 13544 TP~-:i '
NOTICE OF-PROPOSED
CHANGES INTHE

REGULATIONS O

DEPARTMENT OF LABOR

f-
H
E

m.

TH

Notice-1» hereby given that the

Alaska

Department 'of Labor,

under the authority vested byAS
33.10.0SS. proposes td repeal “and
adopt regulation* In Title 8 of the
'Alaska ‘Administrative Code to
Implement AS' 23:10.050-AS
33.10.150, av follows:..

(1)

Intheir

8 fi.it IS Is'bmended"-b

repgealirg sections 010 through 0
? gnt?rety and adoptingg an

gtse%aﬁ(l)r\}\;;s:mth thm.(i new sections

AR 'ICLE i.

Article ‘1. stipulates minimum
es, .maximum.. hours . and

wa

corrglputation of .of overtime ap-

plicable toemployment In Alaska.

E!

ART L, .
Artlele-3 provides certain amp-
tlons- from‘.the*payment'of
minimum Wageiorovarilme. '.

ARTICLE 35 -

Article = 3 1Stipulates' those
' deductions-.from :an”emglloyee's

>wages Uhat,-are permlssa
ductions"th at,; are

.those de
rohibited/- 'V "hyrV i |
;o, . *article . ]
Article'i4 "est/ibiishci the
“procedures, for 'assignment,, ot
/claims and/or the. conduct 0 " In-

vesII%%tSbfs\,/

feren

e, and

hearings, and , con-
| -

sey e e \/'ART|CIE3.
V. Article S.dclinrs.miscellaneous

terms

AS 23.10

or

as’used Infthls chatptgr'/gnd

Notice Is also given that’ any
Interested oarty may present oral

written -statements or

Proposed at a hearing to be hold at
he DIVISION OF AVIATION

OUILDING CONFERENCE'
oM

RO

AVENUE, '(next;tg Lake Hood

| Anchorage

p.m.

‘I 'Alaska 99502*-at <1:3

o'clock on September 15,1978.

Loplcs of the regulations may be

obtained by writing to: Wage.and
-Hour Division. Alaska Department .

of

Labor, P.
Alaska 99811, v.t

0. Box 630, Juneau,
| ]

The Department ol Labor upon
Its own motion or at the Instance ot
any Interested person, may alter
September 30, 1978, adopt tho
proposals g
described above without further
notice or maK declderto take no
actionont e m

Date 8/21/78 ,;

fem

ot

substantially as

William E. SfSoar
Deputy Commissioner
Department ol Labor
ﬁugust- 30, 31.. Sep-

arguments relevant to the action '

SS.

Before me, the undersigned, a notary public, this day person-

PFFTFFFR .who, being

ally appeared
first duly sworn, according to law, says that he/she is an
Advertising Clerk of the Fairbanks Daily News-Miner, a NEWSpaper

published at Fairbanks, in said Fourth District and State,

and that the advertisement, of which the annexed is a true COPY,
was published in said paper on the following day(s),
8/31./78

m7/Pi0/77?)

7/0.1/77 _
t .IL*

, and that the rate charged thereon is not in excess of the

rate charged private individuals®vith the usual discounts.
Subscribed and sworn to before me this ~ 11

day nf SEPTEHWR

Notary Public in and for' <a

My commission expires OIOH 10* 17111

CUSNR. 1.1592 LEGAL. NO. 135544-0
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Good afternoon Mr. Chairman, Committee members, and
guests. My name is John Martin. I am the Area Manager for
Dresser Atlas, a division of Dresser Industries. I have resided
and have been registered as an Alaska citizen for the past
six years.

I am here today, 1in that | strongly believe that a 1978
Alaska Department of Labor regulation prohibiting the use of the
fluctuating work week pay plan has created an enormous managerial
and employee compensation problem that is not conducive to a
healthy business climate. This regulation has created a
potentially disastrous unjust economic impact on my firm and
others operating in this state.

Dresser Atlas employs the fluctuating work week plan 1in
all of the United States where we operate. it is proven to be

the best pay plan suitable to the ~ "1 and gas service business

for both the employee and employer. Dresser Atlas®™ largest
Alaskan core of operation is on the North Slope. Our employees
work one week on duty and one week off. During the week on, our

employees may be dispatched to a remote location where they

may remain on standby waiting in a camp, sleeping, eating or
relaxing for hours before they are actually called for to perfornm
the well 1logging or perforating services. Often the direct true
productive working time on the job 1is minimal compared !0 the
unproductive waiting time. The nature of the oil and gas service

business makes work hours next to impossible to predict. The
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unpredictability of the Arctic weather and normal drilling
problems creates actual job timing merely guess work. This
inherent industry problem is fully appreciated by all that have
knowledge of the business.

The fluctuating work week system lends itself perfectly
to this work environment. First of all, it guarantees the
employees a base steady income, even when they are off duty at
their homes. Our average Senior Operator was guaranteed $530.00
per week 1in 1981 whether they were off duty or on duty. This
enabled them to maintain standard income levels even when they
were off work whether it be due to their days off or low activity
periods which are inherent to our business. When they were on
the job, they received a guaranteed 16 hours per day, C.O.L.A.,
isolated location allowance and job bonuses. In 1981, our average
Operator made $60,678.00 and a Senior Operator made $67,829.00.
Please keep in mind this 1is unskilled labor, most of which is
hired in Alaska. They are also making over double what their
Lower 48 counterparts make and have much more personal time off.
There was also never a complaint about the fluctuating work week
system cr>d each employee was well versed on computation of
his earnings.

The unpredictable nature of hours and remoteness makes
it virtually impossible to hire additional personnel to spread
out the total hours over more employees. As a businessman, what

would you think about changing out your employees every eight
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hours when the shift coming in had been sleeping in a camp for
their eight hours of work? And what about the high cost of
flying the personnel back and forth every eight hours and the
safety implications of flying in Alaska, frankly, it is totally
unacceptable; both economically and from a safety standpoint.

Through some infinite wisdom, the Alaska Department of
Labor determined it should abolish the fluctuating work week
system. Dresser Atlas was not asked, or any other company to
my knowledge, our opinion of the use of the fluctuating work
week system in determining why it should be banned. It seems
incredible to me, how one state agency could make a judgement
on the validity of a pay plan that 1is acceptable in the other
forty-nine states and approved by tne Federal Government. Such
a gross adjustment from the normal accepted and proven way of
doing things in the United States would appear to me to be a
responsibility of the state legislature.

To make matters worse, the Alaska Department of Labor
did not notify our company or any other company, to my
knowledge, of the fluctuating work week abolishment. Dresser
Atlas management and corporate management has absolutely no
record or knowledge of any correspondence either written or
oral from the Alaska Department of Labor informing us of such
a drastic change in wage administration. Attorneys on several
occasion”" have formally requested that the Alaska Department

of Labor furnish correspondence records depicting the
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Department®s notices before and after the regulation. The only
correspondence discovered was a short hearing notice published
in the Anchorage Daily News on August 30, 31 and September 1 of
1978. It is also incredible that the words fluctuating work
week were not mentioned in the small print common to public
hearing notices.

This entire matter did not come to Dresser®s attention
until the Department of Labor filed a $4 ,000 suit against Dresser
Swaco in 1979 for an employee who was paid under the fluctuating
work week plan. Dresser chose to challenge the Department of
Labor®"s suit regarding the validity of the regulation. When
losing in the State Supreme Court, Dresser immediately had no
choice but to bow down and submit to the Alaska Department of
Labor®s regulation prohibiting the use of the fluctuating work
week pay plan. We changed pay plans seven weeks after the
State Supreme Court ruling. Within one month after changing
pay plans, we were served a summons 1in the form of a class
action lawsuit. Within a very few months, four other companies
were served class action suits for past use of the fluctuating
work week plan. These suits are all being handled by one law
firm. Two of these suits alone called for judgements in excess
of thirty five (35) million dollars!

An /vlaska Department of Labor spokesman has estimated
that there may be up to 90 companies affected with an excess

of 100 million dollars in liability.
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H.B. 223 would prohibit retroactive recovery by
employees who were paid under the fluctuating work week
system during the period the regulatory prohibition was being
appealed in the courts.

I encourage you to strongly consider the possible
consequences if H.B. 223 does not pass. It would create a
definite windfall profit for many past and present employees.
Definite windfall, because facts prove these employees were
paid fair and equitable wages, which were fully agreed upon
and expected by our employees. Who else may profit? One law
firm! What 1is 33.3% of 100 million dollars?

I cannot say | enjoy being here today. I have a business
to run as you do a state government. Please keep in mird that my
firm and many others have a lot to lose on this issue and the
opposition has only to gain. To conclude, | must add that it 1is
totally ironic that in the State of Alaska under the fluctuating
work week plan, Dresser had the lowest turnover rate of operators
in all of the United States. But yet it is the only state where
this Tfair and just pay plan has been banned and consequently
our business stands in financial jJeopardy.

I feel your fair and moral judgement will lead you to
support H.B. 223.

Thank you for this opportunity to testify.
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