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DEPARTMENT OF LAW

POUCH K - STATE CAPITOL
JUNEAU. ALASKA 9S18U

OFFICE OF THEATTORNEY GENERAL PHONE: (907) 465-3600

April 13, 1983

The Hon. Charlie Bussell

Chairman

House Judiciary Committee
Alaska State Legislature

Pouch V

Juneau, AK 99811

Re: HJR 5 (constitutional
amendment on annulment of
regulations)

Dear Representative Bussell:

I understand that House Joint Resolution No. 5 1s on
your committee®"s agenda for today. This letter 1is to briefly
express the Department of Law"s opposition to that resolution.

The amendment proposed by HJR 5 is virtually identical
to the Eleventh Legislature®s CS HJR 82 am. (The only difference
between the two amendments 1is that HJR 5 provides for the annul —
ment to take effect 30 days after approval of the resolution,
whereas the earlier version provided that it would take effect on
the date the current resolution is approved.) That amendment was
rejected by the voters on November 4, 1980 by a vote of 82,010 to
58,808. That is a substantial margin, and we should assume that
the voters knew what they were doing. They should not be repeat—
edly subjected to the same ballot issue.

As you know, these proposals for constitutional amend-—
ments are 1intended to reverse the effect of the Alaska Supreme
Court"s decision in State of Alaska v. A.L.I1.V.E Voluntary, 606
P.2d 769 (1980). The essence of that court decision, whicn held
invalid the statute (AS 44 _.02.320(a)) that provided for
legislative annulment of administrative regulations by concurrent
resolution, is that (1) procedurally and substantively valid
regulations have the force of Ilaw, (2) an "annulment™ of a
regulation has the effect of changing the law, and (3) when the

legislature changes the 1law, it must do so by following the
constitutional procedures for law-making. Since AS

44.62.320(a)"s concurrent resolutions do not follow the

procedures for law-making, the court held that that statute was
invalid.

As the court pointed out in Plumley v. Hale, 594 P.2d
497, 500 (Alaska 1979), the various constitutional provisions
specifying the mechanics of legislation are "designed to engender
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a responsible legislative process worthy of the public trust."

Those provisions are "to ensure deliberation prior to passage, to
ensure that the requisite majority of each house affirmatively
votes to enact a bill into law, and to provide a public record of
the vote cast by each legislator.” Id. Those procedures 1in—
clude,, for example, the single subject rule of art. 11, sec. 13;

the requirement of separate readings on separate days, under art.

11, sec. 14; the requirement that the ayes and nays on final pas—
sage be recorded in the legislative journal, under art. 11, sec.

14; and, of course, the provisions on gubernatorial veto, under

art. 11, secs. 15 and 16.

Those provisions provide for public accountability,
public notice, and an opportunity for the public to prepare for
the application of new law. Regulations adopted under the Alaska
Administrative Procedure Act require public notice, oppcrtuhity
for public comment, 1legal review by the Department of Law, and a
deferred effective date. The current version of this proposed
constitutional amendment has improved upon some earlier versions
by the provision for a thirty-day deferral of the effective date,
but neither the other constitutional protections nor the corre—
sponding Administrative Procedure Act protections would be appli—
cable to the annulment of an administrative regulation.

The proposed constitutional amendment before you is not
a "mere adjustment” or technical correction of the constitution.
It proposes a substantial realignment of the constitutionally
specified powers. Although the adoption of administrative regu—
lations by an administrative agency is considered a "quasi-legis-
lative function,”™ it 1is an essential part of the executive
branch®s execution or implementation of a statute. The proposed
amendment, by providing for legislative annulment, by means a
concurrent resolution, provides for the legislature to make what

could be considered executive-branch decisions - executing a
program created by statute. This concentration of power 1in the
legislative branch -- both enacting the program statute and then
participating in executing it - does not reflect a sound policy
in the face of the separation-of-powers doctrine as expressed in
the Federalist Papers and other writings. That doctrine, of
course, 1involves a blending or sharing of powers. The purpose 1is

to avoid an inappropriate concentration of power.

In addition, when the legislature makes a simple nega—
tive statement by merely annulling a regulation, it 1interferes
with the executive-branch®s execution of the statute and offers

nothing 1in 1its place. For example, the regulation involved in
the A.L.I1.V_.E. Voluntary case was a Department of Revenue regu—
lation dealing with permits for such things as lotteries. It

contained several elements: a dollar limitation, a time limita—
tion, and a provision for the cumulative effect of the value of
individual prizes 1in reaching the dollar limitation. When the
legislature annuls a provision such as that, 1is the agency to
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interpret that annulment as meaning that the dollar limitation is
not appropriate, or that the time period is not appropriate, or
that the cumulative effect 1is not appropriate? If the agency
concluded that the legislature must have been primarily concerned
about the dollar limitation, and adopted a new regulation speci—
fying a different dollar amount, would it be guessing right?

I do not believe that anyone questions the legisla—
ture"s right to review the executive-branch®s execution of the

statute. Nor does anyone question the legislature®s right to
enact statutes setting guidelines and imposing limitations or
prohibitions. We may disagree as to the merit of a particular

guideline or prohibition, but not as to the right of the legisla—
ture to enact it (subject, 1in some circumstances, to the appli—
cability of other constitutional provisions).

The Alaska Administrative Procedure Act (AS 44.62) pro—
vides a carefully structured system with many opportunities for
legislator-involvement 1in the adoption of administrative regu-—
lations. If one of those opportunities was missed, or proved
otherwise wunavailing 1in some circumstance, further Jlegislation
might be appropriate. Such legislation would, of course, super—
sede the offending regulation.

Chadha. v. Immigration and Naturalization Service, 634

F.2d 408 (9th CH\ 1980), 1Is currently on appeal to the Onited

States Supreme Court. That case presents to the court the ques—
tion of the validity of what has become known as the "legislative

veto.” A decision 1is expected by June of this year. Your com—
mittee might also find helpful the discussion 1in the official

commentary to the 1981 Revised Model State Administrative Proce—
dure Act, promulgated by the National Conference of Commissioners

on Uniform State Laws; see, especially, the art. 111 introductory

comments which discuss the legislative/executive/public 1inter—
relationship regarding administrative regulations.

Thank you for this opportunity to comment. I would be
happy to discuss the matter further with you at your convenience.

Yours truly,

Norman C. Gorsuch

By

Assistant Attorney General

AHP/jb
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cc: Emil Notti
Legislative Assistant
Governor®"s Office
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This proposal would add apew section, section 22, to Article Il of the state constitution. If adopted, the proposol
would authorize the legislature to annul or set aside a regulation which has been adopted by a stato department
or agency. In order to annul a regulation, the legislature could adopt a concurrent resolution by approval of the
resolution by majority vote of the membership of each house of the legislature. The resolution specifies the date

on which the annulment of a regulation would take effect. -
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FULL TEXT OF TBOPOSED CONSTITUTIONAL AMENDMENT

SECTION 22. ANNULMENT OF REGULATIONS. The legislature by a concurrent resolution approved by a
majority vote of the membership of each house may annul a regulation adopted by a state department or agency.
The annulment of the regulation is effective on the date the concurrent resolution is approved by both houses
unless the concurrent resolution specifies a different date.



Nlasfia ibtate Hegtelature

House of Representatives

Representative Mike Szymans M R 191
Official Business
MEMORANDUM
DATE: March 26, 1983
T0: HOUSE JUDICIARY COMMITTEE
Rep. Charlie Bussell
Rep. Ramona Barnes
Rep. Don Clocksin
Rep. Joe Hayes
Rep. John Liska
Rep. Ron Wendte
FROM: Rep< Mike Szymanski
SUBJECT: Proposed HJR Amendment

SR-ABox 1304B
Anchorage, Alaska 99502
one (907) 349-3373

W hile in Session

Pouch v
State Capitol

Juneau, Alaska 99811

Attached is additional information which should be included
in the packet previously forwarded to you regarding the
proposed HJR amendment relating to Ar viulment of Regulations.

Attachment-.



TIIISKA state legislature

HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

Pouch Y, State Capitol
Juneau. Alaska 99811
(907) 465-3991

March 24, 1983

MEMORANDUM

TO: Representative Mil* Szymanski

FROM: Susan Brody, Director

RE: Regulation Review by the Legislature

Research Request 83-87 (additional information)

As a follow-up to our memorandum of February 25, we have compiled
additional information on the attempts by the Ilegislature to annul
executive branch regulations by concurrent resolution.

The attached chart lists concurrent resolutions pertaining to regu-
laJ ons which were introduced in both the House and Senate prior to
tlu 1980 Alaska Supreme Court A.L.1.V_.E. decision. As shown, we
have i1dentified 22 Ilegislative attempts to annul regulations during
the period from 1959 to 1980. OF these 22 attempts, only four passed
both the House and Senate and were read by the governor.

The two most recent successful attempts to annul regulations by con-
current resolution were made during the Tenth Alaska Legislature

(1977-78); copies of these two resolutions are attached (SCR 12 and
SCD 32).

1 hope the information provided here and iIn our earlier memorandum is
of use to you. Please let us know iIf you would like us to perform
aaditional research on this topic.

SB/dp

Attachments



LEGISLATIVE ATTEMPTS TO ANNUL REGULATIONS
BY CONCURRENT RESOLUTION

Legislature Res. # Subject Status
1959-1960 SCR 18 Annul ing certain Dept, of Fish & Game regs. read
HCR 26 Annul ing certain Dept, of Fish & Game regs. expi red
1965-1966 SCR 1 Annul ing certain Dept, of Revenue regs. expi red
HCR 53 Annul ing certain Dept, of Fish & Game regs. expi red
1969-1970 SCR 27 Annul ing certain Dept, of Public Safety regs. expi red
1971-1972 SCR 8 Annul 1Ing certain Dept, of Revenue regs. expi red
HCR 3 Annul 1ing certain Dept, of Revenue regs. expi red
HCR 48 Annul ing certain Dept, of Public Safety regs. expi red
1973-1974 HCR 54 Annul 1Ing certain Dept, of Env. Conservation regs. read
HCR 30 Annul ing certain Dept, of Env. Conservation regs. expi red
SCR 19 Annul ing certain Dept, of Public Safety regs. expi red
HCR 15 Annul ing certain Dept, of Env. Conservation regs. expi red
1975-1976 HCR 47 Annul iIng certain Dept, of Natural Res. regs. expi red
HCR 133 Annul 1iIng certain DHSS regs. expi red
1977-1978 HCR 136 Annul 1ing certain DHSS regs. expi red
SCR 8 Annjl 1ing certain DCED regs. expi red
SCR 12 Annul 1ing certain DCRA regs. read
SCR 32 Annul ing certain Postsecondary Education Comm. regs. read
SCR 70  Annul ing Guide Licencing & Contal Board regs, expi red
1979-1980 HCR 24 Annul ing certain DNR regs. expi red
HCR 31 Annul ing Certain DF&G regs. expi red
SCR 31  Annul 1ing certain DNR regs. expi red

Source: House Research Agency, March 1983.



STATE OF ALASKA A

w FISCAL NOTE Wevision Uate , J153
l. REQUEST 1. FISCAL DETAIL
lii/Resolution No.; hjr 5 Aoency Affected: Department of Law
Title: * _annulment of regulations,.." Program Category Affected: General Gov
Sponsor:_____ Repr. Szvmanski BRU, Program of Subprogram(s) Affectea
Requestor: House Judiciary Committee Legal Services

EXPENDITURES/REVENUES: (Thousands of Dollars)
FY 83 1 FY 84 ! FT551 FY 66 TV -8 1 FY 88
OPERATING 1 1
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT |
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC

=
=

-
=
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CAPITAL
REVtENUE

FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS

OTHER (Specify Source)

qu HCLI |—\O-|

'_\

'_\
e
PR RP -

POSITIONS:
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TEMPORARY
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VAR )
'_\
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SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

N/A

IV. ANALYSIS: Attach a sepa”™at”page”™ for any Analysis

Prepared By: j~chardV Pe"guesffialrector Phone: 3672
Division: Administrative Services Division Date: April 12 1983

Approved by Commissioner: Norman C. Pftrsudh, Attorney General Date: April 13, 1983
Department: Department of Law

Distribution:
Original to Legislative Finance
Ccpy to Office of Management and Budget (for Legislature

Copy to Department (for Governor introduced bills)
Ccoy to Sponsor

Ccoy to Requestor (if different from Sponsor)

introduced bills)



HIJR 5
Fiscal Note
Analysis

While the Department of Law opposes this resolution, we
will limit our comments here to fiscal matters. This proposed
amendment to the state®s constitution, if adopted in the 1984
general election, will probably not have a direct fiscal impact
on the department®s operations. The department is statutorily
responsible for reviewing all regulations for legality and form
to insure consistency with the appropriate enabling legislation.
The department also drafts regulations on behalf of other
departments and assists other departments in drafting regulations
that deal with highly complex matters requiring the attencion of
an attorney. Obviously, some of the time spent in these efforts
will have been lost whenever a regulation has been annulled.
Larger departments, which have the responsibility for carrying
out major state programs, and who routinely draft numerous
program operating regulations inhouse, will probably experience
an even greater loss of staff time. The absence of statutorily
mandated regulations, which would occur after annulment, could
result in litigation from an adversely impacted industry or
public interest group. The impact of such litigation cannot, in
this case, be estimated in advance and therefore no cost impact
can be shown.



THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE

FISCAL NOTE

I . REQUEST
Bill/Resolution No. House Joint Resolution No. 5
Title Proposing an amendment to the Constitution of the State
of Alaska relating to annulment of regulations by the legislature.

Requested by: House Judiciary Committee Date 4/13/83
1. FISCAL DETAIL "

Agency Affected General Government

Program Category Affected Legislative Affairs Agency

BRU, Program, Or Subprogram(s) Affected Session

(Note: If more than one budget component is affected, separate line-item
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

w 83 FY 84 FY 85 FY 85 FY 87 FY 88

100 PERSONAL SERVICES -0- -0- .
200 TRAVEL _0- _0-
300 CONTRACTUAL -n- r-

400 COMMODITIES

500 EQUIPMENT

600 LAND & STRUCTURES

700 GRANTS,CLAIMS,ETC. .

TOTAL -0- -0-

FJINDING (Thousands of Dollars)

GENERAL FUND -0- -0-
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS None

FULL TIME
PART TIME
TEMPORARY

I11. ANALYSIS (See Fiscal Note Preparation Instruction, Section 111l)

Assuming that no special session is called for the
express purpose of annulling regulations, it is estimated
that this resolution will have no additional fiscal impact.

There 1is no additional cost to the Division of Elections to
place an issue before uhe voters as that is the divxsion®s

function.
IV. DATE 04-13-83 PREPARED BY of Admin. Svc:
AGENCY
Original: Legislative Finance PHONE
cc: Budget and Management

Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/82) -
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March 23, 1983

Mr. Harry D. Treager - Director
State of Alaska

Division of Occupational Licensing
Pouch "D" - LIC

Juneau, Alaska 99811

Re: Board of Veterinary Examiners
Dear Mr. Treager:

At the request of our Board Chairman, Dr. Valerie Shepard, 1| am enclosing
a copy of the exact wording, as previously voted upon by our Board, for
the proposed Good Samaritan Statute. Asyou are aware, our Boardhas
attempted to have this legislation introduced for over two years. As
indicated in your recent telephone conversation with our Board Chairman,
we very much appreciate your willingnessto move this matter along by
carrying the legislation directly to theGovernor®s Office.

Also, 1in regard to Darrell Miller*s January 24, 1983 letter to the Board

relative to new 1983 Legislation, the Board took the following action at

our March 14, 1983 meeting:

1. Re: Senate Bill 25 concerning the Decompression Chamber for animal

euthanasia, Our Board did not take a stand on this matter but will be

willing to do so with a specific request for same. Kindly advise if this

is the case.

Re: House Joint Resolution No. 5 concerning the annulment of regulations,

(our Board voted not tosupport this matter.

3. Re: llout.e Bill 20 relating to public officials. The Board took no

official stand though agrees rn principle.

4. Re: House Bill 54 relating to regulations adopted underthe Administrative

Procedure Act. Our Board votednot to support this matter.

In regard to your February 22, 1983 Memo to our Board pertaining to the
reduction of residency requirements on the Board of Veterinary Examiners
(Sec. 08.98.010), our Board voted not to support this matter and feel.;, that
the State 1is best served by the current five-year requirement.

We appreciate having the above matters brought to our attention.
Sincerely,

Dody Froehlich

Member - Board of Veterinary Examiners

enc:

cc: Dr. Valerie Shepard



Wording for "Good Samaritan Statute” as voted unanimously upon by

the Board of Veterinary Examiners at the December 8, 1980 Meeting:

"A Veterinarian who, on his own initiative or other than at the
request of the owner, gives emergency treatment for an injured animal
either at the scene of an accident or when such animal 1is brought to

him, shall not be liable in damages to the owner of such animal in the

absence of gross negligence."”



House of Representatlves " ovone Gy 40573
While in Session:

Representatlve Mlke Szymanski Pouch V.
«State Capitol

teteau. Alaska 99811

1983

FROM

It is my understanding that HJR 5, relating to the
annulment of regulations by the legislature, will
be on the House floor on*Monday,.April 25",* 1983.

I would appreciate your continued support of this
legislation. .*
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Sec. 24.30.035.

FISCAL NOTES ON BILLS.
Before a bill is reported from the committee of first referral,
there shall be attached to the bill a fiscal note containing an
estimate of the amount of the appropriation increase or decrease
which would result from enactment of the bill for the ensuing
fiscal year and at least two succeeding fiscal years or, if the
bill has no fiscal impact, a statement to that effect shall be
attached. The fiscal note or statement shall be prepared by the
department or departments affected. If the bill is presented by
the governor Tfor introduction in accordance with AS 24.30.060(h)
and the uniform rules of the legislature, the fiscal note or
statement shall beattached to the bill before the bill is
introduced. An amendment or a substitute bill proposed by a
committee of referral that changes the fiscal impact of a bill
shall be explained in a revised fiscal note or statement attached
to the bill.

RO601 * END OF DOCUMENTS IN LIST - ENTER RETURN OR ANOTHER COMMAND.



	HJUD13 HJR 5



