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Date

FURTHER

Mr. Speaker:

The Committee on JUiO.. k'i has had LIB 79

An vet repealing perei.muor diaquali Elcecicri of i judf;e and chan;-.!'.?* 
Ivile 1 (c) and Rule (25(d), Rules of Jriiuir .1 1 roccti'jro ami Buie 42 (c) 
lulus of Civil • re; and providtnj

under consideration and reports it back as follows:

[ ] do pass [ ] do not pass

[ ] do pass with attached a m e n d m e n t s (s )

[ ] replace with CS for _________________________________

and recommends

[ ] same title
[ ] new title

[ ] 

[ ] 

[ ]

AND attaches a "Letter of Intent" [ ] New Fiscal Note

[,* ] Zero Fiscal Note Attached 
reports it back without recommendation

referred to the Commi ttee

MEMBERS SIGNING 
DO PASS

MEMBERS HAVING 
OTHER RECOMMENDATIONS:
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F I S C A L  LOTS

rlW  LEGISLATURE OF THE STATE Or ABESKA
THIrOYGCTH 1I.~ ISLATUHE

r .<■

I . R E Q U E S T
3  i  11 / R e  s o  1 u  t  i o n  N o .  HB 7 9   _____________________ ______________________
T i t l e  "An  A c t  r o u e a l i n e  p e r e p t n TV  d i c q u ;»1 i f  j  r g t i  on o f  a j u d g e . . . . 1
R e q u e s t e d  b y  H o u s e  J u d i c i a r y  C c n . - o i t t e e ___________________ D a t e  1/26/83

t i . F I S C A L  D E T A I L
A g e n c y  A f f e c t e d  D e p a r t m e n t  o f  L a v _____________________________________________
P r o g r a m  C a t e g o r y  A f f e c t e d ___Admi n  i s  t r e t  5. o n  o f  J u s t i c e _______________________
E R U ,  P r o g r a m ,  O r  S u b p r o g r a m ( s )  A f f e c t e d .  ? j r c s . - r n H . o n   _____________
( N o t e :  I f  m o r e  t h a n  o n e  b u d g e t  c o m p o n e n t  s a f f e c t e d ,  s e p a r a t e  l i n c - i t e m  

amor . i t s  a n d  f u n d i n g  f o r  e a c h  c o m p o n e n t  i n  t h e  a n a l y s i s  s e c t i o n . )

E X P E N D I T U R E S  ( T h o u s a n d s  o f  D o l l a r s )

F Y  £ 3 F Y  C-4 F Y  8 5 F Y  8(3 F Y  87 F Y  83

100 P E R S O N A L  S E R V I C E S
200  T R A V E L
300  C O N T R A C T U A L
400  CO M M O D IT IES
S 0 0  EQ U IP M EN T
GOO LAND Sc S T R U C T U R E S
700  G R A N T S , C L A I M S , E T C .

•

T O T A L
C o s t s  t h a t  _wi 11 o c c u r  c a n n o t  b e  d e t c m i n o d  a t  t h i s  t i m e .  S e e  a n a l y s i s  b e l o w .

FUN DIN G  ( T h o u s a n d s  o f  D o l l a r s )
G e n e r a l  F u n d s  c o s t s  t h a t  w i l l  o c c u r  c a n n o t  b e  d t e r r a i n e d  a t  t h i s  t i m e .

  ____________ P l e a s e  s e e  a n a l y s i s  be'j jw .  ___
G E N E R A L  FUND
F E D E R A L  FUNDS
O T H E R  ( S p e c i f y  S o u r c e )

X X ..X____
_ ,

__________

POSITIONS

F U L L  T IM E  
P A R T  T IM S  
TEM PORARY

I > i
1

I I I .  A N A L Y S IS  ( S e e  F i s c a l  N o t e  P r e p a r a t i o n  I n s t r u c t i o n ,  S e c t i o n  I I I )

Although not quantifiable at this tine, this bill has the 
potential for causing a significant fiscal impact on the Depart­
ment of Law, the Public Defender and the Court System. The 
department rarely uses peremptory disqualification and the 
department's Criminal Division probably does so only 10 or 12 
times each year., The problem will arise from the private 
criminal defense bar which disqualifies some judges 30£ or AO7. of 
the time. If the private bar continues t:o seek this sane level 
disqualification, based on cause, our prosecutors will then have 
to devote substantial portions of their .:ime participating in a 
two-tier disqualification hearing process. Without any prior 
experience to guide us, the department is hesitant to speculate 
on the actual cost that this bill might cause. The department
does believe that this bill will have the effect of hampering its

----------------------1 i- i__A__ ft f) r



l i t  1 / ^ i . n x  i a ----------------------------------------------------------------------------------------------------------------------------------------------- ------------ ----------------------------------------------- ----------------------
Agency Affected D^ artraent of Lau________________ ________________ ______
Program CatecorTTflWked" Administration of Justfl^
BR U , Program, Or Subprogram(s) Affected Prosecution___________ _________
(Note: If more than one budget component is affected, separate line-item 

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

F Y  8 3 F Y  8 4 F Y  85 F Y  86 FY  87 F Y  88

100 P E R S O N A L  S E R V I C E S
200  T R A V E L
300  C O N T R A C T U A L
4 0 0  CO M M O D IT IES
500 EQ U IP M EN T
600  LAN D & S T R U C T U R E S
700  G R A N T S , C L A I M S , E T C .

•

••
T O T A L  X  X X

t  os t s  t h a t  w i l l  o c c u r  c a n n o t - b e  d e t e r m i n e d  a t  t h i s  t i m e .  S e e a n a l y s i s  b e l o w ,

FUN DIN G  ( T h o u s a n d s  o f  D o l l a r s )
G e n e r a l  F u n d s  c o s t s  t h a t  w i l l  o c c u r  c a n n o t  b e  d e t e r m i n e d  a t  t h i s  t i m e .

 ________ _______P l e a s e  s e e  a n a l y s i s  b e l o w . _________________________
G E N E R A L  FUND
F E D E R A L  FUNDS
O T H E R  ( S p e c i f y  S o u r c e )

X X X

P O S I T I O N S

FULL T IM E
P A R T  T IM S
TEM PORARY

-

I I I .  A N A L Y S I S  ( S e e  F i s c a l  N o t e  P r e p a r a t i o n  I n s t r u c t i o n ,  S e c t i o n  I I I )

Although not: quantifiable at this time, this bill has the
potential for causing a significant fiscal impact on the Depart­
ment of Law, the Public Defender and the Court System. The 
department rarely uses peremptory disqualification and the 
department's Criminal Division probably does so only 10 or 12 
times each year. The problem will arise from the private 
criminal defense bar which disqualifies some judges 30% or 407. of 
the tine. If the private bar continues to seek this sane level 
disqualification, based on cause, our prosecutors will then have 
to devote substantial portions of their time participating in a 
two-tier disqualification hearing process. "ithout any prior 
experience to guide us, the department is hes tant to speculate 
on the actual cost that this- bill might cause. The department 
does believe that this bill will have, the effect of~ hampering its
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AGENCY Danvt-rpr of lav*__________
O r i g i n a l :  L e g i s l a t i v e  F i n a n c e  PHONE, A 6 3 -3 6 7 2 ___________
c c :  B u d g e t  a n d  M a n a g e m e n t

P r im e  S p o n s o r  ( F i r s t  L e g i s l a t o r  Mamed)
3 3 -0 0 1  (H f c v .  1 2 / 8 2 )

0 .2a r e y i cw b y  G u y  B e l l
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overall ability to prosecute criminal offenses, by diverting 
already diminished resources from other matters currently being 
addressed.
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THE LAWYERS in Homer 
continue to prevail in the case 
of the transfer of District 
Court Judge James Homaday 
from their town to Anchorage.

Those lawyers wouldn’t try 
criminal cases before the 
judge because he was handing 
out severe punishment for 
drunken drivers. So many of 
them boycotted his courtroom 
that Judge Homaday had little 
to do. Anchorage lawyers had 
to be sent to Homer to handle 
the load.

Judge Homaday protested 
his forced move by appealing 
it. This week, a memo filed 
with state and federal court 
from the attorney of the pre­
siding judge who made the 
transfer maintains it was done 
through due process.

The pgremptorv challenges 
in Homer have turned out to

be a powerful instrument in 
the lawyers’ control over that 
small community’s judicial 
system. They also have 
frustrated the efforts of a con­
scientious judge to control the 
drunk driving on Alaska’s 
rr-'.ds and highways.

• ‘ . f" • . ■.,'
THE LAW that allows per­

emptory challenges needs 
modification so that abuses 
such as the one in Homer can 
be avoided. Judges need to be 
able to concentrate on the 
business at hand and not be re­
quired to concom themselves 
with lawyers’ attitudes.

Working on proposals for 
such a modification would be 
a good job for the members of 
the legislature between the 
time they adjourn this year 
and meet again next January.

*V:V' . .
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A ha rd fu i o f  s ta .e  judg es a rc  
"d isrup ting ”  the  s ta te  cou rt sys­
tem  because th e y  a re  rem oved  
from  cases so fre q u en t ly , says 
state court a d m in is tra to r  A rt 
Snowden.

Court reco rd s show  that one An­
chorage judge and fiv e  o th e r 
judges from  a round  the s ta te  a re  
excused from  case s  fa r  m o re  than 
th e ir co lleagues.

A lthough the c u rre n t deba te  
o v e r p re -em ptions has focused on 
H om e r D is tr ic t C ou rt Judge
Jam es H om aday , he is not the only, 
■edge reg u la r ly  excused  from
rases by law ye rs . T h e re  a re  'lit 
r ia l judges in the s ta te , (th e  eight , 
inpe'late judges m a y  not he pre* 
■mptedj.and law y e rs  rou tin e ly  ex- 
.use six o f them , - .

According, to c ou rt re c o rd s , in 
u ld llion  to H om ad ay , the Judges 
wing reg u la r ly  bum ped from  ,

lice  Judges , page A-4

Sid' Vj*?]’(£•: C*0C?;1

(C ontinued from  page A - l) 
cases a re  Juneau D is tric t C ou rt 
Judge G e ra ld  W illiam s , F a irb an k s  
D is tr ic t Court Judge Stephen. 
C line , Anchorage Superior C ou rt 
Judge K a r l Johnstone , Juneau Su­
p e r io r  C ou rt Judge R og e r Pegues, 
and W range ll Superior . C ou rt 
Judge H en ry  K eene ,

B y  law , a tto rn ey s  have a righ t 
o f p re -em p tion , c a lled  p e rem p to ry  
cha lleng e , which means that each  
side in a case  m ay excuse the 
judge assigned to that case one 
lim e . The  pa rtie s  involved do not 
have  to  state  the reason. L aw ye rs  
have  five d ays from  the in itia tion 
o f a case  to fi le  a notice fo r  a 
change o f ju dg e . The leg is la tu re  is 
now conside ring  a bill to rep ea l 
law y e rs ’ righ t to pre-empt a ju dg e . ’ 

C ou rt o ffic ia l.': have ca lled  the 
p re -em ption  an "adm in is tra tive  
n ig h tm a re "  because o f the p rob ­
lem s  in reassign ing  judges.

"M is m o re  e ffic ien t w ithout i t , "

Snowden said, adding that the 
cou rt system  has not taken  a  po l­
icy  on the p e rem p to ry  cha lleng e  
and is p robab ly  sp lit on the issue.

Snowden ca lled  it " a  d is rup ­
tion ”  that costs the s ta te  cou rt sys­
tem  an a ve rag e  o f $30,000 y e a r ly  in 
e x tra  costs o f reassign ing cases to 
o th e r judges.

T he  biggest expense , Snowden 
sa id , is paying tra v e l and expense 
m oney  to have judges jo u rn e y  to 
one-judge a re a s  to fi ll in w here the 
o n ly  judge  in town has been le g a lly  
rem oved  from  a case.

T h a t has happened so much in 
H om e r that H om aday  has been ur- 

1 d e red  to pack up, le ave  town, and 
don his ju d ic ia l robes in A nchor­
age. JEven i f  law ye rs  p re-em pt him 
th e re , the reason ing is, th e re  a re  
o th e r judges to fi ll in. P res id ing  
Ju dg e ’M a rk  Row land  o rd e re d  Mor- 
n aday  to m ove  to A nchorage by 
June  1 to fi ll a ju d ic ia l vacancy 
h e re . ••

H om aday  has been p re -em pted 
from  about 84 percent o f the e rim i- 
m il cases assigned to h im . H is law ­

i

ye r, H en ry  C am a ro t , c la im s  that 
H om aday is p re -em p ted  8 percent 
o f the tim e when a ll his cases a re  
considered .

C line , W illiam s  and Johnstone 
a re  taken o f f  cases up to  h a lf the, 
time. A ll fo u r  o f the m ost p re­
empted ju d g es  have  been re ta in ed  
m o ffic e  by v o te rs  in recen t e lec ­
tions.

Johnstone , the on ly  Anchorage 
judge re g u la r ly  excused , is a lso  
the on ly  ju d g e  who h ea rs  c iv il 
cases a lm ost exc lu s iv e ly . T he  o th ­
ers re g u la r ly  h e a r c rim ina l, cases, 
too. Johnstone  is p re -em pted th ree 
tim es m o re  than  a ll the o th e r An­
chorage S u p e rio r Court c iv il . 
judges tint tog e th e r, and h is p r e - 1 
emptions c lim b ed  to a  high o f 20 in 
D ecem ber. Judges a re  assigned 
between 30 and 40 new cases 
m onth ly . John s tone  was p re ­
empted 153 t im es in 1982, up from  
71 in !'.)81. And a lthough Johnstone 
said lust s u m m e r that his p re -em p­

tions w e re  going down, cou rt re ­
co rds show  they  a re  on the rise .

Bu t in Anchorage , the s ta te ’ s 
b iggest ju d ic ia l d istric t, Joh n ­
stone ’ s cases, a re  s im p ly  re a s ­
signed to a n o th e r Anchorage 
judge . That can ’ t be done in, 
H om e r, w he re  H om aday is the! 
on ly  judge .. H is rem ova l m eans 
tha t cou rt adm in is tra to rs  h ave  to 
send in ano th e r judge to h e a r Hor- 
n ad a y ’s cases.

V L a s t w eek the House Jud ic ia ry  
C om m ittee  he ld  two days o f h e a r­
ings on the b ill to abolish the p re ­
em ption . L aw ye rs  argued against 
the b ill, c la im ing  the pre-em ption 
is used to excuse a judge who m ay 
not g ive  the ir c lien t a " fa i r  sh a ke ."

, B oth  de fense a tto rneys and An- 
h o rage  m un ic ipa l p rosecu tor A llen  
B a ile y  a rgued  fo r  keeping p re -  

, em ption s a round  so they have a 
too l to excuse a judge they th ink Is 
e ith e r too len ient o r  too harsh  
when it com es to sentencing.
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said today. .’  1 ••.
W iliams is frequently disqualified from

riy o r r i s  j a r v i s
Em pire  S ta ff R ep o rte r 

Lawyers, ro t  judges, are to b lame fo r hearing cases because, in his opinion,
_.ie high frequency with w h ich -som e  "A laska is the m ost lawyer-whipped state
judges are disqualified from  cases, Juneau 'n a lawyer-whipped country.
District Court Judge G era ld  0 .  W illiam s W illiam s and Juneau Superior Court
the

Judge Rodger Pegues have heen named;« 
two o f ii»  A laska tria l judges most Ire- 
quently disqualified from  eases, l ’ aguc-- it 
on vacation am! was unavailable for com­
ment.

A laska Court A dm in istrator A rt S im - 
den said the perem ptory challenges, which 
allow lawyers to ask fo r  a d ifferent iis’ .i- 
without slating a reason, are an 

•m lnlstrative n igh tm are ," noting it iv-!» 
the state an estimated JDC.Poi) a year tn 
•judges into a ju risd iction to hear a i v .

W illiams, n fo rm e r A laska State T roope r, | 
:.tid members o f the bench should not be i 
hijineil, .

Williams said it Is his responsibility to j 
m •' e sure a person accused of a crim e is ; 
."f'ught to tria l w ithin 120 days o f his j 
.nrv.d, he said. He thinks perem ptory ji 
. hilienges are o ften used to p ro long the jj 
r.me before tria l/. . . . .

Lawyers genera lly disagree.
"1 don’ t know  o f any a tto rney" who uses 

p -tcm pln ry challenges on ly to prolong;

■ I

tlTITj c?r-
1 Ur
*A
cases, said law yer R ichard  Burnham .

According to current ru les, an attorney 
on either side o f a case can request a judge 
be disqualified w ithout giving a reason.

Requiring attorneys to say why a judge 
should he disqualified would present 
problems if a judge is not disqualified and 
the attorney must then argue a ease before 
him , Liurnham said.

Although acknowledging It costs money 
to fly  a judge to hear the cases of a dis- 
qualifed judge, liu rnhu in said there arc

O

r 1 v i •. •t '- j
i >

other solutions to the prob lem . F o r  exam ­
ple , he said, a superio r court judge could 
hear district cou rt cases o r, if that is not 
possible, another district judge could be 
hired. • ••

" I t  doesn't seem to me the goal o f the 
Judicial system is to run cheaply. It's  to 
give people the ir day in cou rt,"  Hurnham 
said.

W illiam s, however, said if a case is 
prolonged lo rg  enough; eventually n case 

Continued on Page 2
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Continued from  SV.gu 1 
'.could he dismissed because llie  lim e lim it 

fur tria l has heen passed.
Admitting lie is sometimes curt when on 

.' the bench, W illiam s said he finds it dif- 
; ficti!t to "p u t someone in ja il m a nice 
; way."

lie  defended Ills record, saying lie treats
• everyone who Is convicted in his e ou il in 

Hie same way.
"i've  still got friends who are nad at me 

(lo r sentencing (hem  to Jaitl, hut it goes 
With the tu r f , "  he said.

" ! adm it !'m o!H fashioned," W illiam s 
said. He seldom likes *o gi.-nil rtelovs In

court proceedings because eases often end 
up dismissed when delayed lo o  long, he 
said.

Perem ptory  challenges are o ften used 
by attorneys in a "tactica l and strategic" 
manner, W illiam s said.

O f defense attorneys, W illiam s said, " It  
is in their interest to pro long to avoid a 
tr ia l."

However, it is not nlways in the nest In­
terest o f the (lefendent, W illiam s said. 
Perem ptory challenges and continuances 
might resu lt in an a ttorney ’s client staying 
in Jail, if n d  able to make ha ll, lie said.

it is the cou rt’s responsibility to assure 
efficiency in the system especially with 
crim inal ease loads in Juneau n lmos.

doubling In fou r years, lie said.
Sometimes :i() to lift days w ill have clap 

sed days since a person ’s arrest be fo ii 
making Hie firs* court appearance. That 
leaves as few as fill days before Hie case 
may go to tria l, W illiam s said, noting ino-, 
lions fo r eonlmmmcc.s. it granted, eooitl 
extend beyond the 120day lim it.

A lthough some people who see W illiam s ' 
on the bench fo r  the lirs l lim e  mignt see 

’ him as "a  combination o f AHlla Hie Him ' 
and Genghis K a lin ,"  lie said it \i because 
his experience lias taught him he must be 
absolute when passing judgment.

" I  may appear cu rl m emu I hut I ’ve 
learned through experience that you've got 
to do it ,"  lie said.
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Christian Ministers Association of Kachemak Bay 
P.O. Box 2018 
Homer, Alaska 99603

December 9, 1982

Judge Mark C. Rowland 
303 K Street, Courtroom D 
Anchorage, AK 99501

Dear Judge Rowland,

Your office and the judicial system are held in high regard by us and 
our children. We value justice as one of the key ingredients in our 
democratic way of life. We regularly instruct our children tc respect 
the law and to deal in a just way with their companions and fe.low 
citizens.

In this context we cannot understand why you should order Homer District 
Court Judge James Hornaday transfered to Anchorage against his will and 
against the overwhelming wishes of our community. As we understand, there 
is no precedence for this.

Therefore, we ask —  for justice sake —  that Judge Hornaday be retained as 
our District Court Judge. Secondly, you should know that we whole­
heartedly endorse the policies of Judge Hornaday in sentencing DWI offen­
ders. Finally, we request that the whole peremption policy be reviewed 
in light of these circumstances.

A judge serves his community in an exceptional manner. His policies are 
supported by the people he serves. He is an outstanding example for 
our children. Yet, he is transfered against his will. That seems a 
strange reward —  even stranger justice.

Speaking for the Christian Ministers Association, I am

235-7600

cc: Chief Justice Edmond Burke



C O M M U N ITY  M E N T A L  H E A L T H  C E N T E R  / & & * ?

W h e r e a s ,  J u d g e  Ja m e s  H o rn a d a y  h a s  p r o v e n  t o  b e  a n  e f f e c t i v e  and c o m p e t e n t  
D i s t r i c t  C o u r t  J u d g e  s e r v i n g  t h e  Homer C o u r t ,  and

W h e r e a s ,  J u d g e  H o rn a d a y  was o v e r w h e lm in g  e n d o r s e d  b y  t h e  r e s i d e n t s  o f  h i s  
j u r i s d i c t i o n  d u r i n g  t h e  r e c e n t  e l e c t i o n ,  and

W h e r e a s ,  t h e  r i g h t  o f  t h e  S t a t e  J u d i c i a l  s y s t e m  t o  m ove a J u d g e  w i t h o u t  p u b l i c  
h e a r i n g  o r  o t h e r  p r o c e d u r a l  c o n s i d e r a t i o n s  i s  c u r r e n t l y  b e i n g  q u e s t i o n e d ,

Be  i t  h e r e b y  r e s o l v e d  t h a t  t h e  S o u t h  P e n i n s u l a  M e n t a l  H e a l t h  A s s o c i a t i o n  
r e q u e s t s  t h e  r e t e n t i o n  o f  J u d g e  H o rn a d a y  i n  t h e  Hom er D i s t r i c t  C o u r t ,  and

Be i t  f u r t h e r  r e s o l v e d  t h a t  t h e  j u d i c i a l  p r e - e m p t i o n  s t a t u t e s  i n  A la s k a  s h o u l d  
b e  t h o r o u g h l y  r e v i e w e d  and t h a t  t h e  p r o c e d u r e s  f o r  m o v in g  a J u d g e  f r o m  on e  
j u r i s d i c t i o n  t o  a n o t h e r  s h o u l d  b e  s t a n d a r d i z e d  t h r o u g h  p r o m u l g a t i o n  o f  
a p p r o p r i a t e  r e g u l a t i o n s .

R e s o l u t i o n  p a s s e d  a t  t h e  B o a rd  o f  D i r e c t o r s  m e e t i n g  o n  D e c e m b e r  1 1 , 1982.

Box 2274 Homer, Alaska 99603-2274 
(907) 235- 7701

R E S O LU T IO N  - ’

SOUTH P EN IN SU LA  MENTAL H E A L T H  A S S O C IA T IO N ,  IN C

D e c e m b e r  11 , 1982



D e c e m b e r  6 ,  1 9 8 2
i

Judge Mark C. Rowland 
303 K Street 
Courtroom D 
Anchorage, AK 99501

Dear'Judge Rowland:

The community and surrounding areas of H -mer is greatly dismayed 
to learn of your decision to transfer Judge James C. Hopnaday 
from Homer to Anchorage. We strongly urge your reconsideration 
in this matter.

Judge Hornaday has been an excellent judicial representative 
for Homer for many years. His home and family are here. We do 
not want to lose Judge Hornaday to this area.

This community has steadfastly supported Judge Hornaday's 
courageous stand against the crime of drunken driving and we 
wholeheartedly support his sentencing procedures.

Please find attached petitions of suppoit in favor of Hornaday 
being retained as District Judge in this area.

Sincerely,

HOMER CHAMBER OF COMMERCE

President

JDrlag
Enclosures

cc: Governor Bill Sheffield
Judge Edmond Burke 
Homer City Council 
Kenai Peninsula Borough Assembly 
Rep. Milo Fritz 
Hugh Malone 
Sen. Paul Fischer 
Don Gilman

'• i 1 *■ > i
Jim Daily,
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Box 335
Homer, Alaska 99603

\

. . -C IT Y  OF H O M ER

□  City Hill
Ph. (907) 235-8121

□  Port of Homir 
Ph. (907) 23S-8597

□  Public Work* Dept. 
Ph. (907i 235-8120

□  HirfaorMutsr
Ph. (907) 235-8959

REPLY TO:

□  City Enginur
Ph. (907) 235-5368

December 6, 1982

The Honorable i'dark Rowland 
Presiding Judge of the Superior Court 
303 "K" Street 
Anchorage, AK 99501

Dear Judge Rowland:

We, as a community, strongly oppose the transfer of 
Judge James Hornaday. Judge Hornaday's stance on drunk 
driving is looked upon as a favorable public service in the 
community. Perhaps the laws of pre-emption should be 
closely scrutinized and amended out of necessity in 
administering a trial court system.

Jim Hornaday is an active participant in community 
affairs, an impeccable family man. and contributes strong 
support to this r >ral community. The type of program he 
advocates serves the individual rights of our citizens to 
travel the streets of Homer with less probability of being 
harmed by drunk drivers.

As Mayor of Homer, I petition you to cancel the 
transfer order removing Judge Hornaday from this community 
as District Court Judge.

Sincerely

Erie Cooper 
Mayor

EC:lcr
CC: Governor Bill Sheffield

Judge Edmond Burke 
District 5, Legislative Delegation



CITY OF HOMER 
HOMER, ALASKA

RESOLUTION 82-20 (S)

A RESOLUTION SUPPORTING A STIFF SENTENCING 
POLICY FOR DRIVING WHILE INTOXICATED (DWI)

WHEREAS, the absence of sidewalks in Homer requires pedes­
trians to walk along the traveled ways, subjecting themselves to 
potential vehicle associated accidents; and,

WHEREAS, studies which have been conducted show that the 
higher the blood alcohol level, the greater the likelihood of 
an accident; and,

WHEREAS, there has been an increase in D.W.I. cases of some 
seventy-seven percent (77%) between 1980 and 1981 in the Homer 
District Court; and,

WHEREAS, the City Council of the City of Homer wishes to 
have life, liberty and property protected from potential injury 
by person(s) who drive while under the influence of alcohol;

N THEREFORE, BE IT RESOLVED that'the Common Council of the 
City of Homer, Alaska, supports a stiff sentencing policy for 
Driving While Intoxicated (OWI).

BE IT T: u.iTHER RESOLVED that copies of this resolution be 
directed to  the State legislators of Alaska.

DATED in Homer, Alaska this 14th day of June, 1982.

CITY OF HOMER

Sam Matthews, Mayor Pro tern

ATTEST:

Kafthleen F. Herold, City Clerk



C. R. B A L D W I N
ATTORNEY

P. O. BOX 4210
KENAJ, ALASKA 9 9 6 1 1

TELEPHONE (9 0 7 ) 283 -7 167

D e c e m b e r  2 3 ,  1 9 8 2

M i l o  H .  F r i t z  
B o x  1 5 8
A n c h o r  P o i n t ,  A l a s k a  9 9 5 5 6

D e a r  M i l o :

T h i s  l e t t e r  i s  p r o m p t e d  b y  t h e  a r t i c l e  c o n c e r n i n g  y o u r  
p o s i t i o n  o n  c e r t a i n  l e g a l  r e f o r m s  y o u  h a v e  p r o p o s e d  w h i c h  
a p p e a r s  i n  t h e  D e c e m b e r  2 0  i s s u e  o f  T h e  C l a r i o n .

Y o u  w e r e  q u o t e d  a s  i n d i c a t i n g  t h a t  y o u  e x p e c t e d  t h e  
l e g a l  p r o f e s s i o n  t o  o p p o s e  y o u r  b i l l  r e m o v i n g  t h e  r i g h t  
o f  p e r e m p t o r y  c h a l l e n g e s .  I  k n o w  o f  v e r y  f e w  a t t o r n e y s  w h o  
h a v e  e v e r  e x e r c i s e d  t h e i r  r i g h t  t o  f i l e  a  p e r e m p t o r y  
c h a l l e n g e  a g a i n s t  a  j u d g e .  I ,  m y s e l f ,  h a v e  n e v e r  f i l e d  o n e  
a n d  I  a g r e e  t h a t  n o  s u c h  r i g h t  s h o u l d  e x i s t .  I  h a v e  n o t  m a d e  
a  s t u d y  o f  o t h e r  j u r i s d i c t i o n s  b u t  w o u l d  b e  v e r y  s u r p r i s e d  
i f  t h e  r i g h t  e x i s t s  i n  v e r y  m a n y  s t a t e s .  P r e s u m a b l y ,  t h e  
l a w  w a s  o r i g i n a l l y  p a s s e d  b y  w e l l  m e a n i n g  i n d i v i d u a l s  w h o  
e n j o y  t i n k e r i n g  w i t h  t h e  s y s t e m .  I  w i s h  y o u  w e l l  i n  p u s h i n g  
t h e  l e g i s l a t i o n  a n d  o f f e r  y o u  m y s u p p o r t .

I  w a s  s u r p r i s e d  t h a t  y o u  w e r e  q u o t e d  a s  i n d i c a t i n g  
y o u r  i n t e r e s t  i n  e n a c t i n g  l e g i s l a t i o n  w h i c h  w o u l d  i m p o s e  
a  l i m i t  o n  a t t o r n e y ' s  f e e s  i n  p r o b a t e  m a t t e r s .  A l t h o u g h  I  
d o  n o t  d o  a n y  p r o b a t e  w o r k  m y s e l f  a t  t h e  p r e s e n t  t i m e ,  i t  h a s  
b e e n  m y  e x p e r i e n c e  i n  t h e  p a s t  t h a t  a f t e r  t h e  p a s s a g e  o f  t h e  
U n i f o r m  P r o b a t e  A c t  a n d  t h e  i n s t i t u t i o n  o f  s i m p l i f i e d  p r o b a t e  
p r o c e d u r e s ,  m a n y  a t t o r n e y s  a r e  n o w  c h a r g i n g  f e e s  w h i c h  a r e  
l o w e r  t h a n  t h e y  w e r e  i n  t h e  p a s t .  I n  t h e  c a s e  o f  a  l a r g e  
e s t a t e  I  w o u l d  s u g g e s t  t h a t  a  f e e  b a s e d  u p o n  t h e  p e r c e n t a g e  
o f  t h a t  e s t a t e  w o u l d  b e  u n c o n s c i o n a b l e .  F r o m  t h e  a t t o r n e y  
s t a n d p o i n t ,  i t  g e n e r a l l y  d o e s  n o t  c o s t  a n y  m o r e  t o  p r o b a t e  a  
l a r g e  e s t a t e  t h a n  t o  p r o b a t e  a  s m a l l  o n e .  P r i o r  t o  t h e  
p a s s a g e  o f  t h e  U n i f o r m  P r o b a t e  A c t ,  t h a t  w a s  n o t  t h e  c a s e .

P h i l o s o p h i c a l l y ,  I  am  o p p o s e d ,  a s  I  am s u r e  y o u  a r e ,



M i l o  H .  F r i t z  
D e c e m b e r  2 3 ,  1 9 8 2  
P a g e  T w o

t o  t h e  S t a t e  i n t e r f e r i n g  i n  c o n t r a c t  r e l a t i o n s h i p s  b e t w e e n  
p r o f e s s i o n a l s  a n d  t h e i r  c l i e n t s .  I  w o u l d  s u g g e s t  t h a t  a  
l e g i s l a t u r e  w h i c h  w o u l d  c o n c e r n  i t s e l f  w i t h  f e e s  c h a r g e d  
b y  a n  a t t o r n e y  t o  h i s  c l i e n t  w o u l d  a l s o  n o t  h e s i t a t e  i n  
i n t e r f e r i n g  w i t h  t h e  f e e s  c h a r g e d  b y  a  p h y s i c i a n  t o  h i s  
p a t i e n t .  A s  a  p r a c t i c a l  m a t t e r ,  a  c l i e n t  w h o  i s  o v e r c h a r g e d  
b y  a n  a t t o r n e y  p r e s e n t l y  h a s  r e c o u r s e  t o  t h e  f e e  a r b i t r a t i o n  
p a n e l  w h i c h  o p e r a t e s  u n d e r  t h e  a u s p i c e s  o f  t h e  A l a s k a  B a r  
A s s o c i a t i o n .  I n  l i g h t  o f  t h e  f o r e g o i n g ,  I  w o u l d  r e q u e s t  
t h a t  y o u  r e t h i n k  y o u r  p o s i t i o n  o n  s u p p o r t i n g  a  l i m i t  o n  
a t t o r n e y s  f e e s .

T h a n k  y o u  f o r  y o u r  a t t e n t i o n  t o  m y  c o m m e n t s .  I  w i s h  
y o u  w e l l  i n  J u n e a u  t h i s  y e a r .

V e r y  t r u l y  y o u r s ,

C .  R .  B A L D W I N

C R B / h s
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Relating to the disqualifications of Judicial officers; and 
providing for an effective date.

BE IT E N A C T E D  BY TH E  LEG IS LA TU R E  O F  TH E STATE O F  ALASKA :

* Section 1. AS 22.20.020 Is repealed and re-enacted to 
read:

Sec. 22.20.020. DISQUALIFICATION OF JUDICIAL OFFICER 
FOR CAUSE, (a) A Judicial officer may not act as such In 
& court of which he Is a member In an action In which

(1) he Is a party or Is directly Interested;
(2) he was not present and sitting as a member 

of the court at the hearing of a matter submitted for Its 
decision;

(3) he Is a material witness;
(4) he is related to either party by consanguin­

ity or affinity within the third degree;
(5) either party has retained him as their 

attorney or has been professionally counseled by him In 
any matter within two years preceding the filing of the 
action;

(6) the Judicial officer feels that, for any 
reason, he cannot give a fair and Impartial decision.

(b) In an action specified In (a)(4) and (5) of this 
section the disqualification may be waived by the parties 
and is waived unless a party raises the objection.

Sou rce  

S B  66 am

(c) If a Judicial officer disqualifies himself or



Chapter 48

consents to disqualification, the presiding Judge of the 
district shall Immediately transfer the action to another 
Judge of that district to which the objections of the 
parties do not apply or are least applicable and If there 
be no such Judge, then the chief Justice of the supreme 
court shall assign a Judge for the hearing or trial of the 
action. If a Judicial officer denies his disqualification 
the question shall be heard and determined by another Judge 
assigned for the purpose by the presiding Judge of the next 
higher level of courts or, If none, by the other members of 
the supreme court. The hearing may be ex parte and without 
notice to the parties or Judge.
* Sec. 2. AS 22.20 is amended by adding a new section to 

read:
Sec. 22.20.022. PREEMPTORf DISQUALIFICATION OP A 

SUPERIOR COURT JUDQE. (a) If a party or hiB attorney in 
a superior court action, civil or criminal, files an affi­
davit alleging under oath that he believes that he cannot 
obtain a fair and impartial trial, the presiding Judgo 
shall at once, and without requiring proof, assign the 
action to another Judge of that district, or if there be 
none, then the chief Justice of the supreme court shall 
assign a Judge for the hearing or trial of the action.
The affidavit shall contain a statement that it is made in 
good faith and not for the purpose of delay.

(b) No Judge or couj j may punish a person for con­
tempt for making, filing or presenting the affidavit pro­
vided for in thi3 section, or a motion founded on the 
affidavit.

(c) The affidavit shall be filed within five days 
after the case is at issue upon a question of fact, or 
within five days after the issue is assigned to a Judge, 
whichever event occurs later, unless good cause is shown 
for the failure to file it within that time.

(>i) No party or his attorney may file more than one
affidavit under thlB section in an action and no more than
two affidavits in an action.
* Sec. 3. This Act applies to all actions pending, but not 

set for trial on the effective date of this Act.
* Sec. 4. This Act takes effect on the day after its

passage and approval or on the day it becomes law without 
approval.

-2-
Approved by Qovernor: March 28, 1 9 6 7
Actual effective date: March 2 9, 1 9 6 7
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§ 22.15.250 J u d i c i a r y § 22 .20 .020
Appeal from joint judgm ent.— See  

Stanley v. Greenberg, 5 A laska 178.
Am. Jur. reference.— 2 Am . Jur., 

A ppeal and Error, § 1 e t  scq.

Sec. 22.15.250. Disposition of fines. When by law any fees, fines, 
forfeitures, or penalties are levied and collected by the district mag­
istrate or deputy magistrate, the proceeds and all other money col­
lected shall be accounted for and transmitted to the administrative 
director of the judicial system for transfer to the general fund of 
the state except as provided in § 270 of this chapter. (§ 21 cli 184 
SLA 1959)

Sec. 22.15.260. Bond. Before entering upon his duties each dis­
trict magistrate and deputy magistrate shall execute and file with, 
the administrative director.a surety bond in form and amount to be 
determined by rule of the supreme court. The state shall pay for 
the bond. (§ 22 ch 184 SLA 1959)

Am. Jur. reference.— 30A  Am . Jur.,
Judges, § 12.

Sec. 22.15.270. Retention of fines, etc., by political subdivisions. 
All fines, penalties and forfeitures resulting from violations of ordi­
nances of political subdivisions shall be returned to the political sub­
division whose ordinance is involved in the manner provided by rule 
of the supreme court. The political subdivision shall pay to the state 
administrative director of the court for transfer to the general fund 
of the state such sums as shall pay for the judicial services ren­
dered to the political subdivision by the magistrate rendering the 
services. Fines, penalties and forfeitures imposed after appeals ac­
crue to the state, unless the appeal is prosecuted by the political 
subdivision. (§ 23 ch 184 SLA 1959)

Chapter 20. Officers and Employees.
A rticle
1. Judicial Officers (§§ 22.20.010— 22.2d.030)
2. A ttorneys (§§ 22.20.040—22.20.090)
3. Commissioner of Public S a fety  (§§ 22.20.100— 22.20.140)

Article 1. Judicial Officers.
Section
30. Power o f judicial officers

Section
10. Judicinl officer defined 
20. D isqualification o f  judicial officer

Sec. 22.20.010. Judicial officer defined. The term “judicial offi­
cer” means a supreme court justice, including the chief justice, a 
judge of the superior court, a district magistrate and a deputy mag­
istrate. (§ 54-2-1 ACLA 1949)

Am. Jur. reference.— 14 A m . Jur.,
Courts, § 22.

Sec. 22.20.020. Disqualification cf judicial officer, (a) A judicial 
officer may not act as such in a court of which he is a member in any 
of the following cases:

2 1



§  2 2 .2 0 .020 A l a s k a  S t a t u t e s § 22 .20 .020

(1) in an action or proceeding to which he is a party or in which 
he is directly interested;

(2) when he was not present and sitting as a member of the 
court at the hearing of a matter submitted for its decision y

(3) when he is related to either party by consanguinity or affin­
ity  within the third degree;

(4) when he has been attorney in the action or proceeding in 
question for either party;

^=:“(5)r.when. a. .party,- or an. attorney-;forj a party to an action or 
proceeding, civil or criminal, files an affidavit that the judge before 
whom the action or proceeding is to be tried or heard has a personal 
bias or prejudice either against him or his attorney or in fav^r of 
an opposite party, or attorney for an opposite party, to the suit, and 
that it is made in good faith and not for the purpose of delay, and 

affidavit  shall th s ia d a  andihfijeaaona fnr tba hniiaf that 
bias or prejudice exists, and shall be filed within one day after the 
action, suit, or proceeding is at issue upon a question of fact, unless 
good cause is shown for the failure to file it within that time. No 
party or attorney may file more than one such affidavit in any case. 
The provisions of this subdivision apply only to the superior court- 

IlVt!\£ cases specified in (3) and (4) of this section the dis- 
qualification may be waived by the parties and is waived unless a 
party raises the objection. (§ 54-2-1 ACLA 1949)

R evisor's note.— A lso see the R ules ficd by sta tu te  and the recused judge 
o f  Civil Procedure re la tin g  to "D is­
ab ility  o f a Judge,"

T his section  contains the only con­
d itions under which the judge should  
abandon the tria l o f a cnuso and 
send i t  to another judge. U nited  
S ta tes v. P rntt, 3 A laska <100, affirmed 
in  170 F . 881.

T he nflidnvit m ust assert facts  
from  which a s in e  and reasonable 
mind may in fer bins or prejudice.
U nited S tntes v. Pioneer Packing Co.,
10 A lnskn 70; GrnfT v. E lectrical En­
terprises, Inc., 12 Alnskn 322.

And is subject to str ic t construc­
tion. —  Thnt ufTiduvits o f prejudice 
nre to be strictly  construed has been  
held consisten tly . U nited States v.
Pioneer P acking Co., 10 A laska 70.

Personal bias m ust be shown.— The 
affidavit o f prejudice m ust show that 
a personal bias ex ists , and the hold­
in g  is that judicial bins or rulings of 
u judge w hich are the subjects of cor­
rection on appeal do not constitute  
personal bias. U nited S tn tes v. P io­
neer Packing Co., 10 A lnskn 70.

F iling o f affidavit.— The affidavit 
m ust be filed within the tim e speci-

m ust determ ine the question. United  
States v. P ioneer Packing Co., 10 
Alnskn 70.

Requires thnt cause be at issue  
upon question o f  fnct.— T his section  
specifically requires thnt the cnuso 
be nt issue upon n question of fnct 
before the affidavit m ay be filed. 
United S ta tes v. Pioneer Packing Co., 
10 Alaskn 70.

When cause is nt issue.— A cause 
is not a t  issue upon a question of 
fn ct until all perm issible m otions 
and demurrers have been waived or 
filed and passed upon, nnd the proper 
plcnding, se ttin g  forth the claim s of 
the respective pnrties, has been filed. 
United S ta tes v. Pioneer Packing  
Co., 10 Alnskn 70.

Mere assertion  of bins insufficient. 
— A mere nsscrtion of belief thnt the 
judge is biased or prejudiced, g iv in g  
no rensons in its  support, does not 
disqualify the judge under the pro­
visions o f this section. Pacific Coal, 
etc., Co. v. Pioneer Min. Co., 205 F. 
577.

If is a  m istake to assum e that a 
judge can he ousted from  jurisdic-

I )
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§ 22.20.030 J u d ic ia r y § 22.20.030

*

4

t

9

tion to try a cause upon an a llega ­
tion o f m ere bias or prejudice. United  
States v. P ratt, 3 A laska 400, a f­
firmed in 170 F . 881.

A ttorney may a lleg e  prejudice in 
a respectfu l m anner.— An attorney  
m ay in a proper case, in a respectfu l 
manner, a llege  that the judge is prej­
udiced a g a in st h is  client, and unless 
the act is  done, w ith  reckless d isre­
gard o f  truth, or w ith  the express 
intention to reflect upon the honor 
and in tegrity  o f the judge, i t  is not 
a  contem pt. T josev ig  v. U nited  
States, 225 F . 5.

And untrue or excess facts are not 
proper ground for contem pt or cr iti­
c ism .—  W here an attorney filed a 
proper affidavit o f  prejudice and o f 
interest, if  the fa c ts  therein stated  
were untrue, the fa c t  th a t th ey  w ere  
untrue is  not a  proper basis for  ad­
judging  a contem pt, nor is the fa c t  
that the affidavit contained more 
than w as n ecessary  to accom plish  
the change o f  ju d ges a ground for  
punishm ent or criticism . Paul v. 
U nited S ta tes, 3G F . (2d) 639.

D uty o f judge not to w ithdraw  
from  case  w here affidavit is insuffi­
cient.— A  judge ag a in st whom an in­
sufficient show ing fo r  rccusntion has  
been m ade ow es it  to his onth of

office and to the litigant who has in­
voked the jurisdiction of the court 
over which he regularly presides not 
to w ithdraw from  the case, where an 
insufficient affidavit o f prejudice has 
been filed, however much his personal 
fee lin gs m ay incline him to do so. 
GrafT v. E lectrical Enterprices, Inc., 
12 A laslta 322.

Statem ents made by the judge in 
a prior su it involving a different de­
fendant, and in the case a t bar, did 
n ot show any objectionable attitude  
on the p art o f the judge, or any per­
sonal b ias aga in st the defendant in 
the case a t  bar. U nited States v . P io­
neer P acking Co., 10 A laska 70.

Cited in Stringer v. United States, 
16 A laska 305, 233 F . (2d) 947.

ALR references. —  Disqualification  
o f judgo by relative's ownership of  
stock  in corporation which is party  
to action, 8 ALR 295; 110 ALR 472.

S ta te’s r igh t to file affidavit d is­
qu alify ing  judge for bias, 115 ALR  
866.

R ight o f party in course o f litig a ­
tion to challenge title  or authority  
o f j Ige, 144 ALR 1207.

D isqualification o f judge in pend­
in g  case as r ib jcc t to revocation or 
rem oval, 16? ALR 641.

Sec. 22.20.030. Power of judicial officers. A  judicial officer may
(1) preserve and enforce order in his immediate presence, and 

in the proceedings before him, when he is engaged in the perform­
ance of a duty imposed upon him by law;

(2) compel obedience to his lawful orders, as provided by law;
(3) compel the attendance of persons to testify in a proceeding 

pending before him in the cases and manner provided by law;
(4) administer oaths to persons, in a proceeding pending before 

him, and in all other cases where it may be necessary in the exer­
cise of his powers and the performance of his duties;

(5) take and certify the proof and acknowledgment of a convey­
ance of real property, or any other written instrument authorized or 
required to.be proved or acknowledged; ... -...  —  _  j -

(6) tnke and cert’fy the acknowledgment of satisfaction of a 
judgment in any court;

(7) tnke and certify an affidavit or deposition to be used in ar.„* 
court of justice or other tribunal of the state. (§§ 54-2-3, 54-2-5, 
54-2-6 A C L A  1949)

The power to punish for contem pt A laska 400, affirmed in 170 F . 881.
is the h ighest exercise  o f judicial It is not nn incident to the mere
power. U nited S ta tes  v. P ratt, 3 exercise o f judicial functions. United
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M e m o r a n d u m
A la s k a  C o u r t System

T O : p
K a r l a  F o r s y t h e  
G e n e r a l  C o u n s e l

D A T E  : F e b r u a r y  2 ,  1983

S I 'B J E C T :  T r a v e l  C o s t s  -
P r e - e m p t i o n s

T h e  f o l l o w i n g  i n f o r m a t i o n  i s  p r o v i d e d  i n  r e s p o n s e  t o  y o u r  r e q u e s t  f o r  
i n f o r m a t i o n  o n  t h e  c o s t  o f  t r a v e l  a r i s i n g  f r o m  t h e  p r e - e m p t i o n  o f  
j u d g e s , .

S e v e r a l  p r o b l e m s  p r e v e n t  a n  a c c u r a t e  r e p o r t i n g  o f  t h e s e  c o s t s .  T o  
b e g i n  w i t h ,  T e c h n i c a l  O p e r a t i o n s  d o e s  n o t  a c c u m u l a t e  s t a t i s t i c s  s t r i c t l y  
on  t h e  nu m b er  o f  p r e - e m p t i o n s .  Some s t a t i s t i c s  a r e  a v a i l a b l e  f o r  a l l  
t h e  c a t e g o r i e s  o f  d i s q u a l i f i c a t i o n s ,  b u t  n o t  a l l  c o u r t s  a r e  r e p r e s e n t e d .  
S e c o n d l y ,  t h e  t r a v e l l i n g  j u d g e s  do  n o t  r e p o r t  t h e  s p e c i f i c  r e a s o n  f o r  
t r a v e l l i n g  t o  o t h e r  c o u r t s  o n  t h e i r  r e im b u r s e m e n t :  c l a i m s .  T h e  r e s u l t  
i s  t h e  c o u r t  d o e s  n o t  h a v e  t h e  c a p a b i l i t y  t o  i d e n t i f y  t h e  a c t u a l  c o s t  
o f  p r e - e m p t i v e  d i s q u a l i f i c a t i o n s .

D e s p i t e  t h e s e  p r o b l e m s ,  a l l  j u d i c i a l  t r a v e l  c l a i m s  f o r  t h e  p e r i o d  o f  
7/1 t h r o u g h  12/31/82  w e r e  r e v i e w e d .  T h o s e  c l a i m s  w h i c h  a p p e a r e d  t o  b e  
r e l a t e d  t o  t h e  p r e - e m p t i o n  o r  d i s q u a l i f i c a t i o n  o f  a j u d g e  w e r e  a n a l y z e d  
f u r t h e r .  W h i l e  t h i s  m e th o d  o f  e s t i m a t i n g  c o s t s  i s  n o t  p e r f e c t ,  i t  
p r o v i d e s  a n  a p p r o x i m a t e  c o s t  f i g u r e .

T h e  s c h e d u l e  p r e s e n t e d  b e l o w  sh o w s  t h e  t r a v e l  c o s t s  o f  p r o v i d i n g  j u d i c i a l  
c o v e r a g e  f o r  d i s q u a l i f i c a t i o n s  a t  v a r i o u s  c o u r t  l o c a t i o n s  d u r i n g  t h e  s i x
m o n th  p e r i o d  e n d i n g  1 2 / 3 1 / 8 2 .

CO U R T  LO C A T IO N  T R A V E L  C O S T S

J u n e a u  -  D i s t r i c t  C o u r t  $ 2 ,5 0 0
-  S u p e r i o r  C o u r t  600

K e t c h i k a n  -  D i s t r i c t  C o u r t  1 ,2 5 0
-  S u p e r i o r  C o u r t  1 ,1 0 0

B e t h e l  -  T r i a l  C o u r t s  3 ,9 0 0

K e n a l  -  T r i a l  C o u r t s  650

Hom er -  D i s t r i c t  C o u r t  2 ,7 0 0

T O T A L  $ 1 2 ,7 0 0

T h e  a p p r o x i m a t e  a n n u a l  c o s t  w o u ld  b e  $ 2 5 ,4 0 0 .  T o  o b t a i n  e s t i m a t e d  c o s t s  
f o r  i n d i v i d u a l  l o c a t i o n s  t h e  s i x  m o n th  f i g u r e s  s h o u l d  b e  d o u b l e d .
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TESTIMONY OF ATTORNEY HENLY CAMAROT, ANCHORAGE 
F e b r u a r y  3 ,  1983

G e n t le m e n  a n d  ( u n a b l e  t o  h e a r  t h e  p e r i o d  o f  4 l o g  n u m b e rs  d u e  t o  s t a t i c  i n
t h e  t e l e c o n f e r e n c e )  e x c e p t  f o r  a  s h o r t  p e r i o d  when I  l e f t  A l a s k a  I  p r a c t i c e d  i n
t h e  S t a t e  o f  O re g o n .  I  p r e s e n t l y  r e p r e s e n t  D i s t r i c t  J u d g e  J a m e s  H o rn a d a y  i n  
r e s p e c t  t o  a n  o r d e r  t h a t  w as  i s s u e d  b y  t h e  H o n o r a b le  Mark R o w lan d ,  p r e s i d i n g  
S u p e r i o r  C o u r t  J u d g e  f o r  t h e  T h i r d  J u d i c i a l  D i s t r i c t .  I n  t h a t  o r d e r ,  J u d g e  
H o rn a d a y  h a d  b e e n  d i r e c t e d  t o  move f ro m  Hom er, A l a s k a ,  h i s  p l a c e  o f  r e s i d e n c e  
f o r  some s e v e n  y e a r s ,  t o  A n c h o r a g e ,  A l a s k a  t o  p e r m a n e n t l y  f i l l  t h e . o f f i c e  o f
D i s t r i c t  J u d g e  i n  t h e  A n c h o ra g e  a r e a .  I  come i n  f a v o r  o f  r e p e a l i n g  t h e  p e r e m p t
s t a t u t e .  A l t e r n a t i v e l y  I  w i s h  t o  m ake s e v e r a l  o t h e r  com m ents  an d  I  t h i n k  t h e y  
c a n  b e  i n t e r p r e t e d  a s  c l e a r  r e c o m m e n d a t i o n s .  T he c o n s i d e r a t i o n  o f  t h e  p e r e m p t  
s t a t u t e  r e p e a l  p e r h a p s  c a n  b e  i n v a l u a t e d  a g a i n s t  t h e  f r a m e w o rk  o f  t h e  t r u e  
f a c t u a l  s i t u a t i o n  t h a t  c u r r e n t l y  e x i s t s ;  i n f a c t ,  I  g o t  t h e  i m p r e s s i o n  a s  I  was 
l i s t e n i n g  t o  some o f  t h e  w i t n e s s e s  t e s t i f y ,  t h a t  t h i s  la w  seem s  t o  b e  d i r e c t e d  
a l l  t o w a r d s  J u d g e  H o r n a d a y ,  when I  b e l i e v e  t h e  i s s u e  i s  f a r  g r e a t e r  t h a n  J u d g e  
H o rn a d a y .

Some e i g h t  y e a r s  a g o  m ore  o r  l e s s  J u d g e  H o rn a d a y  g a v e  up  a  s u c c e s s f u l  10 
y e a r  law  p r a c t i c e  t o  a c c e p t  an  a p p o i n t m e n t  a s  t h e  a c t i n g  d i s t r i c t  j u d g e  i n
Homer. The c o n d i t i o n  o f  h i s  em p lo y m en t  a t  t h r  t i m e  t h a t  h e  moved t o  Hom er. He
moved t o  Homer. T he L e g i s l a t u r e  e s t a b l i s h e d  a  Homer D i s t r i c t  J u d g e  p o s i t i o n .
He a p p l i e d  t o  t h e  j u d i c i a l  c o u n c i l  f o r  t h a t  o f f i c e  i n  Hom er. H is  name w as 
f o r w a r d e d  t o  t h e  G o v e r n o r  f o r  t h a t  o f f i c e  a n d  t h a t  o f f i c e  b e g a n  i n  Homer. He 
w as a p p o i n t e d  by  t h e  G o v e r n o r  f o r  t h a t  s p e c i f i c  o f f i c e .  T he J u d i c i a l  c o u n c i l  
t w i c e  recom m ended  h im  f o r  r e t e n t i o n  a n d  h e  h a s  t w i c e  b e e n  o v e r w h e lm in g  r e t a i n e d  
by  t h e  v o t e  i n  t h e  e l e c t i o n  o f  t h e  T h i r d  D i s t r i c t .  More r e c e n t l y ,  i n  t h e  
e l e c t i o n  o f  1 9 8 2 ,  m ore  p e o p l e  t u r n e d  o u t  t o  t e s t i f y  on h i s  b e h a l f  b e f o r e  t h e  
j u d i c i a l  c o u n c i l  m e e t i n g s  h e l d  i n  Homer t h a n  f o r  a n y  o t h e r  j u d g e  i n  t h e  s t a t e .
He a l s o  p a s s e d  w i t h  t h e  l a w y e r s  i n  t h e  b a r  p o l l  and  r e c e i v e d  t h e  h i g h e s t  r a t i n g  
o f  a n y  j u d g e  w i t h  t h e  A l a s k a  P e a c e  O f f i c e r s  A s s o c i a t i o n .

J u d g e  H o rn a d a y  h a s  e s t a b l i s h e d  d e e p  r o o t s  i n  I lom er. H is  w i f e ,  K a r e n ,
t e a c h e s  v i o l i n  t o  many c h i l d r e n  a n d  s e r v e s  a s  c h a i r p e r s o n  on  t h e  Homer P a r k s  an d
R e c r e a t i o n  C o m m is s io n .  She s e r v e s  on many c h u r c h  an d  c i v i c  a c t i v i t i e s  a n d  j u s t  
r e c e n t l y  h e l p e d  p a s s e d  t h e  bond  i s s u e  o f  t h e  b u i l d i n g  o f  t h e  new h i g h  s c h o o l  i n  
Homer. H is  d a u g h t e r ,  M ary ,  i s  a  so p h o m o re
i n  c o l l e g e  an d  h i s  s o n ,  D an , i s  a h i g h  s c h o o l  so p h o m o re  who w o rk e d  h i s  way u p  t o  
t h e  s t a r i n g  q u a r t e r b a c k  on t h e  f o o t b a l l  t e a m .  He a l s o  p l a y s  on  t h e  b a s k e t b a l l  
t e a m .  Dan i s  u s u a l l y  on t h e  h o n o r  r o l l .  T h e i r  s o n ,  J o s h u a ,  i s  i n  t h e  t h i r d  
g r a d e  an d  i s  i n t o  m u s i c ,  L i t t l e  L e a g u e  an d  Cub S c o u t s .  F i v e  y e a r  o l d  M atth ew  
h a s  j u s t  s t a r t e d  k i n d e r g a r t e n .  The J u d g e  i s  a c t i v e  i n  L i t t l e  L ea g u e  m a t t e r s ,  
C ham ber o f  Commerce m a t t e r s  an d  p l e n t y  o f  o t h e r  a c t i v i t i e s .  When h e  l e f t  t h e  
p r i v a t e  p r a c t i c e  a n d  a c c e p t e d  t h e  a p p o i n t m e n t  a s  t h e  d i s t r i c t  j u d g e  i n  Hom er, he  
made s u b s t a n t i a l  f i n a n c i a l  s a c r i f i c e s .  He was r e q u i r e d  t o  s e l l  h i s  home a n d  a 
c o m m e r c i a l  b u i l d i n g  t h a t  h a d  b e e n  p a r t i a l l y  s e t  a s i d e  a s  a r e t i r e m e n t  in c o m e .  
When h e  moved t o  H om er, h e  b o u g h t  a  home t h e r e .  T h a t  w as t o  b e  h i s  home an d  
t h a t  w as  t o  b e  h i s  co m m u n ity  f o r  y e a r s  t o  com e.

We h a v e  a l l  h e a r d  a b o u t  how i n  e a r l y  1 9 8 2 ,  t h e  f i r s t  p a r t  o f  1 9 8 2 ,  J u d g e
H o rn a d ay  d e c i d e d  t o  do  s o m e th in g  a b o u t  t h e  d r u n k  d r i v i n g .  He was d e e p l y
c o n c e r n e d  a h o u t  t h i s  c o n t i n u i n g  h ig h w ay  t r a v e s t y ,  w h ic h  h e  w as a w a re  r e s u l t e d  i n
t h e  k i l l i n g  an d  m a im in g  o f  o v e r  2 0 0 ,0 0 0  A m e r ic a n s  a y e a r .  I t  was f r u s t r a t i n g  t o
h im .  A p p a r e n t l y ,  d r u n k  d r i v i n g  c a s e s  c o n s t i t u t e  o v e r  50% o f  a l l  t h e  j u r y  t r i a l s  
i n  t h e  A l a s k a  c o u r t  s y s t e m .  F o r  many r e a s o n s ,  a n d  b e c a u s e  h e  a l s o  s e r v e s  a t  
t i m e s  a s  a c o r o n e r  a n d  p r o b a t e  j u d g e ,  b e c a u s e  o f  t i m e s  when h e  h a s  come i n  
d i r e c t  c o n t a c t  w i t h  a u t o  c r a s h  r e s u l t s ,  l e a v i n g  maimed b e l i e s  a n d  g r i e v e d  
f a m i l i e s  o r  p e r s o n  who h a v e  s u f f e r e d  i n j u r i e s ,  t h e r e b y ,  f e l t  h e  h a d  t o  do



s o m e t h i n g .  He w a n te d  t o  do i t ,  n o t  b y  l e g i s l a t i v e  a c t i o n ,  b u t  w h a t  h e  .w a n te d  t o  
do  w as  i n  a  t r u e  e f f o r t  t o  b e  f a i r ,  g i v e  n o t i c e  b e f o r e h a n d  t h a t  p e r s o n s  
c o n v i c t e d  o f  a  d r u n k  d r i v i n g  i n  h i s  c o u r t  w o u ld  r e c e i v e  a  60 d ay  s e n t e n c e  w i t h  
45 s u s p e n d e d  an d  15 d a y s  a c t u a l l y  h a v i n g  t o  b e  s e r v e d .  Nov; a t  t h e  o u t s t e a d  l e t  
me p o i n t  o u t  t h i s  i s  n o t  t h e  maximum s e n t e n c e ,  a s  some p e o p l e  h a v e  s u g g e s t e d .
T he maximum s e n t e n c e  u n d e r  A S 2 3 .3 5 .0 3 0  i s  $1000  o r  b y  i m p r i s o n m e n t  f o r  n o t  m ore  
t h a n  o n e  y e a r  o r  by  b o t h .  Now i t  i s  n o t  t h e  minimum s e n t e n c e ,  w h ic h  i s  
72 c o n s e c u t i v e  h o u r s  i n  t h e  f i r s t  i n s t a n c e .  B u t  w h a t  h e  w as r e a l l y  d o i n g ,  w a s ,  
h e  w as  r e a l l y  g i v i n g  f a i r  w a r n i n g  b e f o r e h a n d  t o  a t t o r n e y s  a n d  d r i v e r s ,  
p a r t i c u l a r l y  t h o s e  c o n s u m in g  a l c o h o l  a n d  d r i v i n g  u n d e r  t h e  i n f l u e n c e ,  t h a t  t h i s  
i s  w h a t  h e  w o u ld  d o .  Now t h a t  r e s u l t e d  i n  an  i n c r e a s e  i n  J u d g e  H o rn a d a y  b e i n g  
p e r e m p t e d .  T h i s  i s  n o t  t o  s a y  t h a t  J u d g e  H o rn a d a y  h a d  n o t  b e e n  p e r e m p t e d  on  
p r i o r  o c c a s i o n s ,  b u t  t h i s  a n n o u n c e d  p o l i c y  seem ed  t o  h a v e  r e s u l t e d  i n  a  d e f i n i t e  
i n c r e a s e  i n  t h e  p e r e m p t i o n s  t h a t  h e  e x p e r i e n c e d  p r i o r  t o  t h e  s p r i n g  o f  1 9 8 2 .
L e t  me s t o p  h e r e  a n d  n o t e  t h a t  h e  w as n o t  l e g i s l a t i n g  a t  t h a t  t i m e .  He w as n o t  
a t t e m p t i n g  t o .  B u t  w h a t  h e  was d o i n g  a g a i n  j u s t  s i m p l y  i d e n t i f i n g  t h e  symptom 
p a t t e r n s .  Now when i t  w as  c a l l e d  t o  h i s  a t t e n t i o n  t h a t  t h e  p u b l i c  s t a t e m e n t  
c o u l d  n o t  Le f o l l o w e d ,  t h a t  h e  h a d  t o  c o n s i d e r  m a t t e r s  on  a  c a s e  t o  c a s e  b a s i s ,  
h e  a c k n o w le d g e d  t h a t .  He p u b l i c l y  r e c i n d e d  t h e  p o l i c y  a n d  h e  d i d  s e n t e n c e  on  a  
c a s e - b y - c a s e  b a s i s .  And h e  d i d  n o t  g i v e  15 d a y s  i n  e v e r y  i n s i s t e n c e .  He d i d  go 
b a c k  t o  t h e  72 h o u r s ,  f r e q u e n t l y .  B u t  t h e  p e r e m p t i o n s  c o n t i n u e d .  C o n t i n u e d  t o  
t h e  p o i n t  t h a t  P r e s i d i n g  J u d g e  Mark R ow land  d e t e r m i n e d ,  a s  h e  p u t  i t ,  i t  becam e 
a d m i n i s t r a t i v e l y  a n i g h t m a r e  a n d  w as  c o s t l y  t o  t h e  s y s t e m .  And t h e  s y s t e m  i s  
o n e  o f  t h e  t h i n g s  I  w a n t  t o  t a l k  a b o u t .

Now t h e  s t a t i s t i c s  p u t  t o g e t h e r  b y  t h e  c o u r t  a d m i n i s t r a t o r  r e g a r d i n g  J u d g e  
H o rn a d a y  a n d  o u r  s t a t i s t i c s  w i l l  b e  a t  o d d s .  T r u t h f u l l y  s p e a k i n g ,  we d o n ' t  t h i n k  
t h a t  t h e r e  i s  c o m p a r a b l e  s t a t i s t i c s  t h a t  show t h a t  o n e  D i s t r i c t  J u d g e  o r  
S u p e r i o r  C o u r t  J u d g e ,  p a r t i c u l a r l y  i n  a r e a s  w h e re  t h e r e  i s  o n l y  o n e  j u d g e ,  t h a t  
e x p e r i e n c e  any  m ore  o r  l e s s  p e r e m p t i o n s  t h a n  J u d g e  H o rn a d ay  h a d  b e e n  
e x p e r i e n c i n g .  We d o n ' t  know t o  w h a t  d e g r e e  t h e  p e r e m p t i o n s  c o m p a re .  B u t  we do 
know t h a t  t h e r e  a r e  p r o b l e m s  an d  t h e r e  a r e  s e r i o u s  p r o b l e m s  a n d  t h e  p r o b l e m s  a r e  
g o i n g  t c  c o n t i n u e  i n  o u r  o p i n i o n  w i t h  t h e  p e r e m p t i o n  s t a t u t e  i n  o t h e r  a r e a s  a s  
t h e y  h a v e  h a p p e n e d  i n  t h e  p a s t  i n  W r a n g e l l ,  P e t e r s b u r g ,  K e t c h i k a n ,  J u n e a u  a n d  
K c d ia k .  I n  a n y  e v e n t ,  J u d g e  R ow land b e l i e v e s  t h a t  J u d g e  H o r n a d a y ' s  p e r e m p t i o n s  
i n  Homer w e re  o c c u r r i n g  t o  s u c h  a  d e g r e e  t h a t  h e  d e t e r m i n e d  t h a t  h e  h a d  t o  move 
J u d g e  H o rn a d a y  o u t  o f  Homer. I  d o n ' t  s u g g e s t  t h a t  J u d g e  R ow land  i s  n o t  a c t i n g  
i n  go o d  f a i t h .  He w as v e r y  c a n d i d  when he  s a i d  t h a t  i t  i s  t h e  e x e r c i s i n g  o f  t h e  
p e r e m p t i o n  by c o u n s e l  o u t  o f  t h e  c u r r e n t  s t a t u t e  an d  t h e  r e s u l t i n g  c o s t s  o f  
b r i n g i n g  i n  a n o t h e r  j u d g e  f ro m  A n c h o r a g e ,  w h ic h  i s  c a u s i n g  h im  t o  i s s u e  h i s  
o r d e r .  J u d g e  R ow land i s  a t t e m p t i n g  t o  f o l l o w  o b l i g a t i o n s  im p o s e d  on h im  a s  t h e  
p r e s i d i n g  j u d g e  t o  p r o p e r l y  a d m i n i s t e r  t n e  c o u r t  s y s t e m .  And a l s o  t o  b e  
c o n c e r n e d  a b o u t  t h e  c o s t s  endow ed  i n  h i s  r e s p o n s i b i l i t y .

I n  t h a t  r e g a r d ,  a s  I  u n d e r s t a n d  i t  f ro m  J u d g e  H o rn a d a y ,  J u d g e  H o rn a d a y  was 
a d v i s e d  t h a t  h e  s h o u l d  c o n s i d e r  p e r e m t o r y  c h a l l e n g e s  i n  s e n t e n c i n g  p e r s o n s  
b e f o r e  h im  a s  a  p a r t i c u l a r  c o n s i d e r a t i o n .  I  am s u r e  t h i s  i s  d o n e  t o  a v o i d  
h a v i n g  t h e  e x p e r s e  o f  t h e  c o s t  o f  h a v i n g  t o  s e n d  a n o t h e r  D i s t r i c t  J u d g e  t o  Homer 
when J u d g e  H o rn a d ay  w as p e r e m p t e d .  C h i e f  J u s t i c e  B u rk e  i n  a  p u b l i c  h e a r i n g  i n  
Homer i n d i c a t e d  p e r e m p t s  h a d  t o  b e  c o n s i d e r e d  i n  s e n t e n c i n g .  S o ,  I  t h i n k  we 
o u g h t  t o  r e c o g n i z e  t h e  i s s u e  t h a t  p e r e m p t i o n s  a f f e c t  s e n t e n c i n g ,  t h a t  w i t h  t h e  
s t a t u t e  a s  i t  e x i s t s ,  t h e  s y s t e m  s h o u l d  a c c c e p t  t h a t  t h e  c o n s e q u e n c e s  a n d  c o s t  
a n d ,  t h r e a t e n ,  t h e  i n d e p e n d e n c e  o f  t h e  j u d i c i a r y .  So i t ' s  u n d e r s t o o d ,  a r e  we 
c h a l l e n g i n g  J u d g e  R o w l a n d 's  o r d e r  on J u d g e  H o r n a d a y ' s  b e h a l f  b e c a u s e  I  b e l i e v e  
t h a t  t h e r e  a r e  s e r i o u s  c o n s t i t u t i o n a l  a n d  l e g a l  a r g u m e n t s  on  w h e t h e r  h e  h a s  t h e  
a u t h o r i t y  t o  t a k e  t h e  a c t i o n  h e  d i d .  B u t  a s i d e  f ro m  t h a t ,  an d  i f  i t  b e  fo u n d  
t h a t  J u d g e  Rowland d o e s  h a v e  t h e  p o w e r  a n d  a u t h o r i t y  t o  rem o v e  a  D i s t r i c t  J u d g e



f ro m  h i s  p l a c e  o f  r e s i d e n c e  a n d  t h e  o f f i c e  t o  w h ic h  h e  i s  a s s i g n e d ,  t h e n  t h e  
p r o b l e m  w i l l  s t i l l  r e m a i n .  L e t ' s  t u r n  f o r  a  moment t o  t h e  d e f e n s e  a t t o r n e y s  o r  
p r i m a r i l y  t o  t h e  o n e s  t h a t  a r e  u t i l i z i n g  t h e  p e r e m p t  s t a t u t e s .

I  h a v e  t a l k e d  w i t h  d e f e n s e  a t t o r n e y s ,  q u i t e  a  few  o f  th e m ,  a n d  I  r e c o g n i z e  
w h a t  t h e y  a r e  s a y i n g .  T hey  c a n  n o t  c l a i m  t h a t  J u d g e  H o rn a d ay  h a s  b e e n  m ore  
s t e r :  i n  h i s  s e n t e n c i n g  p r a c t i c e s  t h a n  o t h e r  j u d g e s .  T hey  c o n t e n d  t h e y  a r e  
u n d e r  e t h i c a l  d u t i e s  t o  a d v i s e  t h e  c l i e n t  t h a t  h e  o r  s h e  h a s  a  r i g h t  t o  p e r e m p t  
J u d g e  H o r n a d a y .  I  h e a r  w h a t  t h o s e  d e f e n s e  c o u n s e l o r s  a r e  s a y i n g .  B u t  I  a l s o  
know t h a t  t h i s  c o n s t i t u t e s  and  i s  j u s t  a s  c l e a r  an  a c t  a s  j u d g e - s h o p p i n g  a s  an y  
o t h e r  a c t  w o u ld  b e  i f  n o t  f o r  t h e  p e r e m p t  s t a t u t e .  E ven  i f  t h e  a t t o r n e y  
c o n t e n d e d  t h a t  h e  h a d  a e t h i c a l  r e s p o n s i b i l i t y ,  i t ' s  j u d g e  s h o p p i n g .  I n  o t h e r  
i n s t a n c e s  i n  my o p i n i o n ,  t h e y  a r e  u s i n g  t h e  p e r e m p t  f o r  p u r p o s e s  o f  d e l a y  i n  
co m in g  t o  t r i a l .  The d e l a y  i s  a lw a y s  a n  a c t  t h a t  h a s  t o  do  w i t h  t h e  d e f e n d a n t  
b e c a u s e  a n y t h i n g  c a n  h a p p e n  b e tw e e n  t h e  t i m e  o f  t h e  c h a r g e  a n d  t h e  a c t u a l  t i m e  
o f  t h e  t r i a l .  B u t  w h a t  i s  t r u l y  m ore t r o u b l i n g  i s ,  a n d  w h a t  m u s t  b e  t r o u b l i n g  
t o  an  e l e c t e d  o f f i c i a l ,  b e  h e  l e g i s l a t o r  o r  o t h e r w i s e ,  b e  h e  j u d g e  o r  o t h e r w i s e ,  
r e g a r d i n g  w h a t  t h e  j u s t i f i c a t i o n  m ig h t  b e  c l a i m e d  i n  r e s p e c t  t o  t h e  p e r e m p t  
s t a t u t e ,  t h e  b o t t o m  l i n e  i s  n o t  w i t h s t a n d i n g  t h o u s a n d s  o f  v o t e r s  p a r t i c u l a r l y  
t h o s e  v o t e r s  i n  t h e  Homer a r e a  v o t i n g  i n  f a v o r  o f  t h e  man, J u d g e  H o rn a d a y .
T h e r e  w i l l  s t i l l  b e  a  few  m em bers  o f  t h e  b a r  who a r e  m a i n l y  a b l e  t o  s u f f i c i e n t l y  
p r e v a i l  u p o n  t h e  p r e s i d i n g  j u d g e  so  a s  t o  r e q u i r e  J u d g e  H o rn a d ay  t o  b e  rem oved  
f ro m  o n e  a r e a  t o  a n o t h e r .  I  d o n ’ t  s a y  t h e y  a r e  m ak in g  p e r s o n a l  c o n t a c t ,  I  s a y  
t h e y  a r e  d o i n g  t h a t  t h r o u g h  t h e  p e r e m p t  s t a t u t e .  I n  my m ind  a s  i .  h a s  a l r e a d y  
b e e n  i n d i c a t e d ,  t h e  p e r e m p t  s t a t u t e  a n d  p e r e m p t i o n  r u l e  i n t e r f e r e s  w i t h  t h e  
j u d i c i a l  p r o c e s s  u n d e r  t h e  C o n s t i t u t i o n  an d  t h e  c o u r t  r e s p o n s i b i l i t y  t o  p e r f o r m  
t h e  d u t i e s  endow ed upon  th e m .  I t  a l s o  d e s t r o y s  t h e  i n d e p e n d e n c e  o f  t h e  j u d g e  
an d  t o  a d e g r e e  I  b e l i e v e  i t  i n t e r f e r e s  w i t h  t h e  o a t h  o f  o f f i c e  t h a t  e a c h  j u d g e  
t a k e s  t h a t  h e  w i l l  s u p p o r t  t h e  s t a t e  an d  f e d e r a l  c o n s t i t u t i o n  an d  w i l l  
f a i t h f u l l y  d i s c h a r g e  t h e  d u t i e s  o f  h i s  o f f i c e  a s  a  j u d g e  o f  t h e  c o u r t  t o  w h ic h  
h e  i s  a p p o i n t e d ,  t o  t h e  b e s t  o f  h i s  a b i l i t y .  I t  d e s t r o y s  t h e  i n d e p e n d e n c e  o f  
t h e  j u d g e .  I  s i n c e r e l y  b e l i e v e  t h a t  i t  i s  v e r y  w rong  t c  rem ove  a  j u d g e  who i s  
r e g a r d e d  a s  j u d i c i a l l y  c o m p e t e n t  an d  I  w o u ld  l i k e  t o  make a  n o t e  t h a t  t h e  m a j o r  
i n c i d e n t s  t h a t  I  h a v e  h e a r d  i n  r e s p e c t  t o  J u d g e  H o rn a d ay  h a s  n o t h i n g  t o  do w i t h  
h i s  a b i l i t y  i n  a c i v i l  c a s e ,  n o t h i n g  t o  do w i t h  h i s  a b i l i t y  d u r i n g  t h e  c o u r s e  o f  
a  t r i a l ,  p r e s u m a b ly  i t  h a s  t o  do  w i t h  h i s  s e n t e n c i n g  i n  DUIL c a s e s  and  some 
p r  t r i a l  m o t i o n s ,  o t h e r  t h a n  t h a t  a t t o r n e y  a f t e r  a t t o r n e y  h a v e  t o l d  me h e  i s  a 
v e r y  c o m p e t e n t ,  c a p a b l e  j u d g e .  B u t  t h e  c l u t c h  o f  t h e  i s s u e  com es down t o  t h i s ,  
i f  ch e  p e r e m p t i o n  s t a t u t e s  a r e  t o  s t a y  i n  e x i s t a n c e  an d  J u d g e  R o w l a n d 's  o r d e r  i s  
t o  r e m a i n  i n  e f f e c t ,  t h e n  e v e r y  j u d g e  a p p o i n t e d  t o  a  d i s t r i c t  j u d q e  a r e a  i s  
s u b j e c t  t o  b e  r e a s s i g n e d  d e p e n d in g  on how h i s  r u l i n g s  an d  s e n t e n c i n g  p r a c t i c e s  
a r e  v ie w e d  by  t h e  a t t o r n e y s .  I  s u g g e s t  t h a t  t h e  p r e c e d e n t  b e i n g  e s t a b l i s h e d  
h e r e  i s  e x t r e m e  f o r  t h e  r e a s o n s  a l r e a d y  s t a t e d .  I t  s h o u l d  b e  a  m a t t e r  o f  a 
s t a t e - w i d e  c o n c e r n .  W hat h a p p e n s  t o  t h e  n e x t  D i s t r i c t  J u d g e  t h a t  g o e s  t o  Homer. 
He a c c e p t s  t h a t  o f f i c e  i n  t h e  wake o f  J u d g e  H o r n a d a y ' s  r e a s s i g n m e n t ,  i f  t h a t  
o c c u r s .  He knows t h a t  t h e  p r e s i d i n g  j u d g e  d o e s n ' t  w a n t  t o  h a v e  make a n o t h e r  
r e a s s i g n m e n t .  He d o e s  know t h a t  h e  h a s  t o  a v o i d  p e r e m p t i o n s  an d  t o  a v o i d  
p e r e m p t i o n s  h e  o b v i o u s l y  m u s t  n o t  f o l l o w  t h e  p r a c t i c e s  f o l l o w e d  by  J u d g e  
H o rn a d a y .  P e r e m p t i o n  n a s  an e f f e c t  on  s e n t e n c i n g  w i t h o u t  a  q u e s t i o n .  The 
m a t t e r  o f  d e g r e e  p e r h a p s  i n  Homer i s  a  m a t t e r  o f  d e g r e e  a n y w h e r e .  I  know t h a t  
t h e r e  a r e  many j u d g e s  t o d a y  i n  A la s )  who a r c  v e r y  c o n c e r n e d  a b o u t  t h i s  o r d e r .
I  t h i n k  i t  i s  a m a t t e r  f o r  new judi<  a  c a n d i d a t e s  t o  c o n s i d e r  a s  p a r t  o f  t h e
i n p u t  a s  t o  w h e t h e r  o r  n o t  t h e y  w a n t  t o  become j u d g e s .  T hey  a r e  i n v i t e d  t o  
p l a c e  t h e m s e l v e s ,  a s  now, i n  f r o n t  o f  t!~a j u d i c i a l  c o u n c i l  f o r  p a r t i c u l a r  
j u d i c i a l  o f f i c e .  They h a v e  t o  r e a l i z e  t h e y  m aybe r e a s s i g n e d .  A g a i n s t  t h i s  
b a c k g r o u n d  I  w i s h  *o make t h e  f o l l o w i n g  r  c o m m e n d a t io n s .  I  t h o u g h t  a  l o t  a b o u t



t h e  p e r e m p t  s t a t u t e  an d  I  b e l i e v e  t h a t  i t  h a s  o n e  p a r t  o f  i t  t h a t  m ak es  me f e e l  
t h a t  i t  s h o u l d  b e  r e p e a l e d  a n d  i t s  t h e  v ie w  o f  i t  b e i n g  u n f a i r .

I  s u b m i t  t o  yo u  t h a t  w h e t h e r  i t s  t h e  f i l i n g  o f  an  a f f i d a v i t  o r  a  s i m p le  
n o t i c e  o f  a  c h a n g e  o f  j u d g e  o f  C r i m i n a l  R u le  25 an d  C i v i l  R u le  4 3 ,  t h e  
a c c u s a t i o n  i s  t h a t  l i t i g a n t s  c a n  n o t  r e c e i v e  a  f a i r  an d  i m p a r t i a l  t r i a l .  I f  t h e  
j u d g e  h a s  no o p p o r t u n i t y  t o  d e f e n d  h i m s e l f  a g a i n s t  t h a t  c h a r g e ,  a l t h o u g h  i t  
c l e a r l y  i m p u t e s  h i s  i n t e g r i t y .  I n  my o p i n i o n  t h e  j u d g e ,  w h e t h e r  i t ' s  J u d g e  
H o rn a d a y  o r  a n y  o t h e r  j u d g e  i s  d e n i e d  d u e  p r o c e s s ,  h e  c a n n o t  d e f e n d  h i s  
i n t e g r i t y  w h ic h  i s  s o  i m p o r t a n t  t o  a  j u d g e .  I  w o u ld  s u g g e s t  i n  t h e  f i r s t  
i n i s t a n c e ,  t h e r e f o r e ,  t h a t  t h e  p a r t i c u l a r  A S 2 2 .2 0 .0 2 2  b e  r e p e a l e d .

T hen  I  h a v e  a n  a l t e r n a t i v e  s u g g e s t i o n .  I  h a v e  a  l o t  o f  r e s p e c t  f o r  my 
b r e t h r e n .  I  s e e  t h e  a t t o r n e y s  h e r e  i n  m a s s .  I ' v e  h e a r d  th e m .  A c c o r d i n g l y ,  
r e a l i s t i c a l l y  s p e a k i n g ,  t h a t  p e r e m p t  s t a t u t e  c a n n o t  b e  r e p e a l e d .  I  w o u ld  l i k e  
t o  g i v e  y o u  p e r h a p s  a  c o m p ro m is e .  I  w o u ld  s u g g e s t  t h a t  t h e r e  w o u ld  b e  a s t a t u t e  
p a s s e d  o r  p r e s e n t  s t a t u t e  am en d e d ,  r e j e c t i n g  t h e  r e a s s i g n m e n t  o f  a n y  S u p e r i o r  
C o u r t  o r  D i s t r i c t  J u d g e  f ro m  t h e  a r e a  o f  h i s  r e s i d e n c e  t o  a n y  o t h e r  l o c a t i o n .
I t  i s  n o t  s a y  t h a t  a  j u d g e  c a n n o t  b e  t e m p o r a r i l y  a s s i g n e d ,  a s  t h e  C o n s t i t u t i o n  
r e c o g n i z e s ,  an d  i t  t a k e s  p l a c e  p e r i o d i c a l l y ,  s o  l o n g  a s  t h e r e  i s  a  t i m e  l i m i t  on  
e a c h  a s s i g n m e n t  e a c h  y e a r .  I  t h i n k  t h e  w h o leso m e  a f f e c t  o f  t h i s  t y p e  o f  law  i s  
t h a t  i f  t h e  p e r e m p t  s t a t u t e  i s  t o  b e  c o n t i n u e  a s  p a r t  o f  t h e  A l a s k a  J u d i c i a l  
p r o c e s s e s  t h a t  i t  b e  r e c o g n i z e d  a s  p a r t  o f  t h e  o v e r a l l  s y s t e m ,  i n c l u d i n g  t h e  
c o s t  o f  r e a s s i g n i n g  a  j u d g e  t o  t h e  a r e a  w h e re  t h e  p e r e m p t i o n  r i g h t  i s  im p o s e d .
I t  w i l l  a l s o  r e a s s u r e  o t h e r  m em bers o f  t h e  j u d i c i a r y  o r  f u t u r e  p o t e n t i a l  
m em b ers ,  t h a t  h a v e  t o  g i v e  t h a t  f a c t  t h e i r  c o n s i d e r a t i o n .  T hey  a r e  w e ig h i n g  t h e  
p r o s  a n d  c o n s  o f  c o n t i n u i n g  o r  b e c o m in g  a j u d g e .

A n o t h e r  a l t e r n a t i v e ,  t h e  s e c o n d  a l t e r n a t i v e ,  I  w o u ld  s u g g e s t  w o u ld  b e  g i v e n  
s e r i o u s  c o n s i d e r a t i o n ,  w o u ld  b e  t o  l i m i t  t h e  p e r e m p t  s t a t u t e  t o  t h o s e  a r e a s  t h a t  
h a v e  m ore  t h a n  o n e  j u d g e  s e r v i n g  a  co m m u n i ty ,  s u c h  a s  A n c h o ra g e  an d  F a i r b a n k s ,  
a n d  d e n y  t h e  i n v o k i n g  o f  t h e  p e r e m p t o r y  c h a l l e n g e  f o r  no  c a u s e  w h e re  t h e r e  a r e  
s i n g l e  j u d g e s ,  w h e t h e r  t h e y  b e  S u p e r i o r  o r  D i s t r i c t  C o u r t  J u d g e s  i n  o t h e r  a r e a s .

I  r e a l i z e  t h a t  t h i s  w o u ld  n o t  b e  a s  p o p u l a r  an d  b e  s u b j e c t  t o  
c o n s t i t u t i o n a l  a t t a c k .  H ow ever ,  I  b e l i e v e  t h a t  i t  c o u l d  w i t h s t a n d  t h a t  
c o n s t i t u t i o n a l  a t t a c k .

I  w i s h  t o  t h a n k  t h e  c o m m i t t e e  f o r  a l l o w i n g  me t o  make t h i s  p r e s e n t a t i o n .  I 
s i n c e r e l y  h o p e  t h a t  r e s e r v a t i o n  i n  s u p p o r t i n g  t h i s  an d  t h a t  t h e  r e c o m m e n d a t io n s  
maybe o f  some a s s i s t a n c e  t o  t h e  c o m m i t t e e .  N e e d l e s s  t o  s a y ,  i n  t h e  f i n a l  
a n a l y s i s ,  i n  t h e  c a s e  o f  J u d g e  H o rn a d a y ,  t h a t  a n y  a c t i o n  t a k e n  by  t h e  
l e g i s l a t u r e ,  I  s i n c e r e l y  h o p e ,  w i l l  a l l o w  h im  t o  s t a y  i n  Home':. T hank  y o u .



TESTIMONY IN FAVCR OF PASSAGE OF HB 79 ..

T H AN K  YOU, MR. CHAIRMAN.

I AM REP. MILO FRITZ FROM A N CH OR  POINT, NEAR HOMER ALASKA.

THE FIRST COURT OF JUSTICE IN ALAS KA WAS ESTAB L IS H ED  BY 

THE 'U.S. IN 1 900 UNDER JUDGE JAMES W I CK E RS HA M  IN EAGLE ON THE 

YUKON RIVER. SINCE THEN, THE COURT SYSTEM HAS GROWN IN SIZE 

AND COMPLEX IT Y TO MEET THE CHANGING NEEDS OF THE TIMES AND THE 

IN CR EA SE IN POPULATION.

GENERALLY SPEAKING, THE LEGAL NEEDS OF THE PEOPLE OF 

ALASKA, EXCEPTING THE DISSIDENTS AND ECCENTRICS PRESENT IN ANY 

AGE, WERE AD EQ U AT E LY  MET. UNTIL 1967, PEREMPTORY DI SQ UA L IF I CA T IO N 

OF A JUDGE COULD ONLY BE INVOKED FOR CAUSE, THAT IS, FOR A 

GOOD, TR ENCHA NT  REASON. AND I BELIEVE, MR. CHAIRMAN, THAT NO 

R E AS O N A B L E  PERSON CAN OBJECT TO THAT.

IN 1967, A CC O RD I NG  TO THE SESSION LAWS OF ALASKA FOR THAT 

YEAR AND APPEARING IN ALASKA STA TUTES, THAT IS THE LAWS OF

b s
A L A S KA  KNOWN AS m & 22.20.022, AN A D DI TI ON WAS MADE, MAKING IT 

PO SS I BL E FOR THE PETITIONER, THAT IS THE LAWYER OR THE CLIENT 

TO DI SQ U AL I FY  A JUDGE WITH O UT  PROVIDING ANY REASON WH AT SOE VER.

AND IT IS THE PURPOSE OF HB 79 TO STRIKE THIS 1967 A M E N D M E N T  

TO A LA S KA  LAW FROM THE BOOKS MAKI NG  PEREMPTORY CHALLENGE OF A 

JUDGE POSSIBLE ONLY FOR CAUSE, THAT IS, FOR A VALID REASON.

IN THE ELECTION OF NOVEMBER 2, 1982, THE VOTERS IN 

THE T HI RD  JUDICIAL DISTRIC T VOTED 57,000 TO 38,000 TO RETAIN 

JUDGE JAMES C. HORN AD AY ON THE BENCH. ON THE KENAI P E N I N S U L A ^ O / / ^ ^ "



JUDGE H O RN AD AY RESIDES AND HOLDS COURT IN THE SMALL CITY OF 

HOMER, THE VOTE WAS 6000 TO 3000 IN FAVOR--AN I MPRESSIV E VOTE.

NOW IT HAPP EN S THAT JUDGE HORNADAY HANDS OUT TOUGH SENTENCES 

TO THOSE  CO NK /C TED OF DRUNK DRIVING. SO QUITE NATURALLY, THE 

T R A N S G R E S S O R  AND HIS LA W YE R, Q UI T E LOGICALLY AND W I T H O U T  HAVING 

TO GIVE A REASON, PE RE M PT OR I LY  CHALLENGED JUDGE HORN AD AY ASKING 

THAT* THE CASE BE H EA RD BEFORE AN OTHER JUDGE SINCE, OF COURSE,

THE SENT ENCE MADE ANY MORE SEVERE AND MIGHT

QU ITE POSSIBLY BE LIGHTER. ANY GOOD LAWYER WHO DOES THIS IS 

QUITE WITHIN HIS RIGHTS, SINCE IT HIS DUTY TO OBTAIN FOR HIS 

C L IE N T THE L I GH TE ST  POSSIBLE SENTENCE. IN OTHER WORDS, THE 

L AWYER IS NOT AT FAULT, THE LAW IS, AND THAT IS WHY I ASK YOU 

AN D YOUR COMMITTEE TO REMEDY THIS DEFECT BY FAVORABLY PASSING 

OUT HB 79.

NOW, IN A S T A T EM E NT  AT A HEARI NG  RE GARDING JUDGE HORNADAY 

HE LD  IN HOMER ON JANUARY 5, 1983, SUP. COURT JUDGE MARK ROWLAND 

T E S T I F I E D  THAT JUDGE HO RN AD A Y WAS PEREMPTORI LY  CHALLE NG E D IN 

A B O U T  80% OF THE CASES COMING BEFORE HIM, ONLY A SMALL PERCENTAGE 

OF WHICH HAD TO DO WITH DRUNKEN DRIVING. IN O T H l R WORDS, BY 

A C C I D E N T  OR DESIGN, MOST OF THE LAWYERS ON THE KENAI PENINSULA 

I ND U LG ED  IN A VEND ET T A A G A IN S T JUDGE HORN AD AY  P E RE M PT OR IL Y 

D I S Q U A L I F Y I N G  HIM. IN EFFECT, THESE LAWYERS SAID, "OKAY, SO 

YOU ARE GOING TO HAND OUT M A X I M U M  SE NT EN CES A G A I NS T  CUT DRUNK 

DR IVING CLIENTS. THEREFORE, WE WILL PEREMPTO RI LY  DISQUA LI FY 

YOU FOR ALL OUR CASES." OF COURSE, THIS LEFT JUDGE HORNADAY 

WITH LITTLE TO DO AND MADE IT NECES SA RY  FOR SUP. COURT JUDGE



«

MARK ROWLAND TO DISPATCH A JUDGE FROM AN CHORAGE AT NEEDLESS  

EXPENSE TO HOMER TO HEAR JUDGE HORNA DAY'S CASES. AND SINCE 

HO R NA D AY  HAS BEEN RE ND E RE D  INE FFECTIVE, ROWL AN D HAS T R A NS FE R RE D  

HIM TO MeH O R AG E AS OF JUNE 1, THUS QUITE LEGA? LY T R A N S G R E S S I N G  

THE WILL OF THE PEOPLE OF THE KENAI PENINSULA. JUDGE ROWLAND 

IS NOT WRONG; THE LAWYERS ARE NOT WRONG; THE LAW IS WR ONG AND 

HB 79 RECTIFIES THE SITUATION.

IN ANCHORAGE, PEREMPT OR Y D I S Q U A L IF IC A TI O N OF JUDGE HORNADAY 

W O UL D  COST NOTHIN G S I N CE . TH E RE  ARE SE VERAL JUDGES OF JUDGE HORNADA Y'S  

RANK AVAILABLE.

THEREFO RE, IT SEEMS THAT PEREMPTORY CHALL EN GE  OF A JUDGE 

W I T H O U T  CAUSE S HOULD BE STRICK EN  FROM THE BOOKS SINCE IT SERVES 

LAWYERS AND T R AN SG R E S S O R S  AND NOT THE A D M I N I S T R A T I O N  OF JUSTICE.

REM ACU T E T I G I S T I .

IF, MR. CHAIRMAN, THIS 13TH STATE LE G IS LA TURE PROMPTLY 

PASSES OUT HB 79 WHICH WO ULD ELIMINATE PEREMPTORY D IS Q UA L I F I C A T I O N  

W I T H O U T  CAUSE, THE PEOPLE OF THE KENAI PE NI NSULA WILL KEEP THE 

JUDGE WHOSE ACTION S THEY AP P LA U DE D BY VOTING FOR HIS RE TE NT IO N 

2 TO 1 .

PASSAGE OF THIS ME ASURE WILL ALSO PREVENT THIS F R O M’.OCCURRING 
ona. -

IN O T HE R ^J U DG E J U R I SD I CT I ON S WHERE, FOR FRIVOLOUS REASONS OR NO 

REASO N AT ALL, A JUDGE MAY BE PEREMP TO RILY DI SQ UALIFIED . THE 

JUDGES ARE NOT WRONG, THE LAWYERS ARE NOT WRONG, THE PEOPLE ARE 

NOT W RO NG - -T H E LAW IS WRONG. LET US REPEAL IT BY PASSING HB 79.

I THANK YOU, MR. CHAIRMAN.



Anchorage. Alaska 99509
2 4 8 - )  5 1  5

Representative Charlie Bussell
Alaska State Legislature 

h o u s e  o f  R e p r e s e n t a t i v e s

February 28, 1983

Wayne Anthony Ross
360 "K" Street, Suite 240
Anchorage, Alaska 99501

RE: HB 79, Legislation Pertaining to Peremptory
Disqualification

Dear Mr. Ross:

Thank you for taking the time to author and forward to 
the Committee the letter setting out your feelings with 
regard to HB 79. This letter, along with a great deal of 
orher inofrmation, was considered by the Committee before 
making its findings and reporting the bill out without 
amendment or change.

On Wednesday, February 25, 1983, HB 79 was brought 
before the House for second reading and debate. After 
nearly two hours of debate and one attempt at having the 
bill amended, HB 79 was advanced to third reading and voted 
on by the body.

A copy of the House Journal covering action by the 
House for its thirty-eighth day is enclosed and shows the 
voting and progress of HB 79 as it passed the House. At the 
close of the floor action for the day on HB 79, Representa­
tive Fritz gave notice of reconsideration of his vote which 
carries the bill to the next legislative day for another 
vote if brought up at that time.

On the next legislative day, HB 79 was not again brought 
up, so it has passed the House as shown in the Journal for 
the thirty-eighth day.

Thank you again for taking the time to become involved 
with the legislative process.

f
Regards,

( i w
Representative Charlie Bussell
Chairman Committee on Judiciary
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February 10, 1983

Representative Charlie Bussell 
Chairman House Judiciary Committee 
Pouch V, Capitol Building 
Juneau, Alaska 99801

Re: House Bill No. 79
"An Act repealing peremptory disqualification of a judge 
and changing Rule 10(c) and Rule 25(d), Rules of Criminal 
Procedure and Rule ' '? (c) , Rules of Civil Procedure; and 
providing for an effective date."

Dear Representative Bussell:

This letter is to express our strong opposition to 
House Bill No. 79.

It was clearly apparent from the testimony of Repre­
sentative Fritz in support of his bill, that this bill is 
tailored for only a few judges and primarily Judge Hornaday of 
Homer. The bill simply is inapplicable to the majority of the 
judges on the bench today.

The attorney handling the case is in the best position 
to gauge his rapport with a judge Lnsed upon the judge's past 
actions. A peremptory challenge allows a change of a judge with­
out antagonizing or embarrassing a judge. There is no need to 
state your reason for the peremptory challenge. If there is a 
valid reason for a change of judge, and an attorney had to state 
his reasons, it would certainly destroy that attorney's rapport 
with that judge for any future cases in front of him. Judges 
are only human too.

A judge being only human, can easily be biased in one 
area of the law. If a fair trial is to be guaranteed, the attor­
ney and his client should have the right tc a change of judge 
when appearing in front of him in that area of the law. It is



R e p r e s e n t a t i v e  C h a r l i e  B u s s e l l
F e b r u a r y  1 0 ,  1 9 8 3
P a g e  2

apparent in this state as in all other states that jurors can 
be challenged for cause and in fact may be excused without cause. 
Why cannot we have the right to change one judge as well?

Apart from a judge's actual bias on issues of law, 
there are times when attorneys do suffer from personality con­
flicts with a judge. For this reason, the attorney should be 
allowed to preempt the judge and not make the client sujfer.

The system has worked well in the past, and now only 
in the one judge area is it having a problem. In essence the 
baby should not be thrown out with the bath water for that one 
problem. We are certain that there are other ways of resolving 
the problem rather than repealing Alaska Statute 22.20.022.

We urge you to defeat House Bill 79.

Sincerely,
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Representative Charlie Bussell
Alaska State Legislature

H o u s e  o f  R e p r e s e n t a t i v e s

February 28, 1983

Wayne Anthony Ross
360 "K" Street, Suite 240
Anchorage, Alaska 99501

RE: HB 79, Legislation Pertaining to Peremptory
Disqualification

Dear Mr. Ross:

Thank you for taking the time to author and forward to 
the Committee the letter setting out your feelings with 
regard to HB 79. This letter, along with a great deal of 
other inofrmation, was considered by the Committee before 
making its ^indings and reporting the bill out without 
amendment or change.

On Wednesday, February 25, 1983, HB 79 was brought 
before the House for second reading and debate. After 
nearly two hours of debate and one attempt at having the 
bill amended, HB 79 was advanced to third reading and voted 
on by the body.

A copy of the House Journal covering action by the 
House for its thirty-eighth day is enclosed and shows the 
voting and progress of HB 79 as it passed the House. At the 
close of the floor action for the day on HB 79, Representa­
tive Fritz grve notice of reconsideration of his vote which 
carries the till to the next legislative day for another 
vote if brought up at that time.

On the next legislative day, HB 79 was not again brought 
up, so it has passed the House as shown .'<■'» the Journal for 
the thirty-eighth day.

Thank you again for taking the time 1 become involved 
with the legislative process.

Regards,

Representative Charlie Bussell 
Chairman, Committee on Judiciary

CB:lyn
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Rfc-resentative Charlie Bu«ell
Alaska State Legislature

H o u s e  o f  R e p r e s e n t a t i v e s

February 21, 1983

Mr. Mark Andrews 
P. 0. Box No. 521 
Bethel, Alaska 99559

SUBJECT: House Bill 79, Pre-emptory Disqualification

Dear Mr. Andrews:

Thank you for taking the time to write expressing your 
thoughts on alternative proposals to improve HB 79.

After a great deal of deliberation on the bill and 
having taken several hours of teleconference, the Committee 
moved the bill out favoring its passage as wr-itten. It will 
require a 2/3's vote as it deals with a court rule and I 
believe it is scheduled for floor action some time this 
week.

Thank you again for becoming a part of the legislative 
process.

Regards

Representative Charlie Bussell 
Chairman, Committee on Judiciary

CB:lyn



Representative Charlie Bussell 
State Capitol 
Pouch V
Juneau, Alaska 99811

P . O .  B o x  5 2 1
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F e b r u a r y  1 5 ,  1 9 8 3

Dear Rep.. Bussell; ^

These are my comments concerning House Bill No. 79, 
which would repeal peremptory disqualifications of judges.

I listened to all of the testimony on January 31, and 
to much of the testimony on February 3. Without going into 
the pros and cons again, I believe that the alternative 
proposal for temporary reassignments should be adopted. 
Specifically, I believe that there should be a limit on the 
first reassignment to 90 days. This temporary reassignment 
would provide a "cooling off" period for all parties involved. 
The costs to the judicial system would be reduced by temporarily 
halting the continual reshuffling of judges, and relations 
between bench and bar would have the opportunity to improve.

If the peremptory disqualifications continued with the 
same frequency after this first reassignment, then the 
solution to the problem would be left to the discretion of 
the chief judge of the district, including the possibility 
of permanent reassignment.

I believe that a second alternative, that of limiting 
peremptory challenges to multijudge courts, is unconstitutional.

The Homer incident has illuminated a part of a larger 
problem with the practice of peremptory disqualifications. 
Perhaps the House Judiciary Committee could vote to provide 
funding to the Alaska Court System for a study of (1) the 
dollar costs of the present practice, specifically focusing 
on the differences between single judge and multijudge 
courts, and (2) the effects of the current practice on 
sentencing.

Thank you for your kind attention.

Very truly yours,
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Offered in the HOUSE . By Wendte

TO; House Bill No. 79

/
Page 1, line 6, fallowing "An Act" delete ’'repealing”.'and insert ^relating 

to” *

Page 1, line 11, following "AS 22.20.022" delete "is repealed." and insert 

"(a) is amended to read.

Sec. 22.20.022. PEREMPTORY DISQUALIFICATION OF A SUPERIOR OR 

DISTRICT COURT JUDGE. (a) If a party [OR A PARTY'S ATTORNEY) in a 

district.court action or a superior court action, civil or criminal,

files an affidavit alleging under oath a statement of facts and

reasons for the belief that a fair and impartial trial cannot be

obtained, the presiding district ccux't or superior court judge,

respectively, shall at once, and without requiring proof, assign the 

action to another judge of the appropriate court in that district, or 

if ‘here is none, the chief justice of the supreme court shall assign 

a judge, for the hearing or trial of the action. The affidavit shall 

contain a statement that it is made in good faith and not for the

purpose of delay.

* Sec. 2. AS 22.20.022(d) is ar.'.uoded to read:

(d) A party [OR A PARTY'S ATTORNEY] nay not file more than one

affidavit under this section In an action and no wore than two affida­

vits In an action." . •
‘Y -iJc •jL-v •* ■* *,* *«** * * 1 \>

•JV'r-w . . *. • • ;» . i  .• j  -*.*» £. * . ... • f .

.1 -1- - 4 ^  ’ 2/16/83 : f : 4
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Pago 1, . line 12, .following "AS 22.20.022" .delete "repealed" , andinsert ';; 
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2 : 1 5  PST.

T H A N K S



M S G  8 3 - 6 0 0 0 6 0 3 3  P R T Y  1 0 2 / 0 3 / 8 3  1 3 :30 = 1/ ORIG: LL>d0 IN= 0 0 0 3  O U T =  0004
FROM: D E E , S O L D C T N A  TO: T I M / J U N E A U
T A R G E T :  i_JH1 SUBJ: H . JUD. D I S Q U A L I F I C A T I O N  J U D G E S  2 / 3 / 8 3

OMNI £ 1 

P A R T I C I P A N T S

1. A L L A N  B E I S W E N G E R  BOX 3 5 1 9  S O L D O T N A ,  Al< * 2 6 2 9 1 6 4

f f o  -  Z

E. O . M .

MSG 8 3 - 0 0 0 0 6 0 3 1  P R T Y  1 0 2 / 0 3 / 8 3  1 3:30 = 18 ORIG: L F 2 0  IN= 0 0 0 4  GIJT= 0005
FROM: L Y N D A / F B X  TO: ALL.
TA R GET: LJH1 SUBJ: U S E  J U D  T / C  2/3

F A I R B A N K S  H A S  ONE P A R T I C I P A N T  TO TE S T I F Y :  j. 3  ~

1. A R T  ROBSON, R . V . B . A . ,  3 5 6 8  G E R A G H T Y  ST, FBX. 99701 PH 4 7 9 - 6 2 8 1

H E  W A S  O N E  OF T H E  F O L K S  WHO WAS NOT A B L E  TO T E S T I F Y  AT T H E  L A S T  H E A R I N G  AND 
IS U N D E R  A T I M E  C O N S T R A I N T  TODAY. W O U L D  IT BE P O S S I B L E  F O R  H I M  TO G I V E  HIS 

T E S T I M O N Y  AS S O O N  PjS P O S S I B L E ?  T HANK YOU.



M S G  8 3 - 0 0 0 0 6 0 4 5  P R T Y  1 0 2 / 0 3 / 8 3  1 3 : 4 6 = 3 0  ORIG: L F 0 2  IN= 0001 O U T =  00 0 8
FROM: A N N I E  IN F A I R B A N K S  TO: J U N E A U  T/C
T A R G E T :  LJH1 SUBJ: J U D I C I A R Y  T / C  2 / 3 / 8 3

H E R E  TO T E S T I F Y  IN F A I R B A N K S :

J U D G E  H U G H  H. C O N N E L L Y ,  604 B A R N E T T E ,  R O O M  341, F A I R B A N K S  99701 45 2 - 9 2 5 1

£  • *2> - i r & b  $ 5

M S G  8 3 - 0 0 0 0 6 0 4 0  P R T Y  1 0 2 / 0 3 / 3 3  1 3 : 4 8 = 0 3  ORIG: L A 0 8  IN= 0 0 0 7  Q U T =  0 0 0 9
FROM: B A R B A R A  IN ANC TO: JNU T/C
TARGET: LJH1 SUBJ: H. J U D I C I A R Y  T/C, 2 / 3

I A N C H O R G E  TO T ESTIFY:

1* ^ E R I C  SANDER, 5 0 0  C S T R EET, ANC, 2 7 2 - 3 5 3 8  3  
2 * w ^ 0 N  D R A T H M A N ,  444 H ST*, ANC 2 7 6 - 7 0 0 0  3 ~  5  iC *
3* M I C H A E L ,  S C H N E I D E R ,  8 8 0  N S T * ,#200, ANC, 99501 2 7 7-4551Y A - ^ L y —)
4. H E N R Y  CAM A R O T ,  3 1 0  K S T R E E T ,  S U I T E  500, ANC 2 7 6 - 6 3 6 3  Zll 3 f £  b

5. M A R Y A N N E  E. FOLEY, 2 2 7  E* 12 T H  A V E . , , * 2 ,  ANC 2 7 4 - 2 8 9 0
6 . J U L I E  SIMON, 3 8 1 2  S P E N A R D  RD., ANC., 2 7 6 - 3 1 2 5

TO O B S E R V E -
1* P E T E R  M Y S I N G , 4 ^ 4  H S T R EET, ANC., 2 7 6 - 7 0 0
2. U. J O H N  LO I N  , 2 5 3 i N O R T H R U P  P L A C E  , ANC., 2 7 7 - 4 1 9 4
3* J E F F  B E R L I N E R ,  A N C H O R A G E  TIMES, 820 W. 4TH, ANC., 2 7 8 - 5 6 2 2
4. E L A I N E  ANDREW, 2131 BEL A I R , A N C  2 7 2 - 7 7 0 9  5'. 5c!/



F R 0M ?3 G M L e 6 ° 2 3  PRTY 1 0 2 / 0 3 / 8 3  < 3 : 2 3 : 4 5  ORIG: L J 0 3  I N -  0 0 0 1
TARGET: LJH1 S U B J: TEST T° : TEST

OUT- 0 0 0 2

TEST

? r S m8 3 G A?l 0 6 S 2 7  '"RTy 1 0 " / O 3 / 8 3  , ; 5 : 2 5 j ' 5 T “ ? 1G: L J 0 3  0 0 < «  O U T - 0 0 0 3
TARGET: LJH1 S U B J: TEST 2

TEST 2



HOUSE JUDICIARY COMMITTEE

HB 8

HB 1 0  

HB 17  

HB 3 8  

HB 5 2

SSHB 5 8

HB 6 0  

H JR  1

H J R  2 

H JR  3

HB 2

F I R S T  COMMITTEE OF  REFERRAL

HEARING REFERRED
DATE TO

An A c t  r e l a t i n g  t o  p e n a l t i e s  H a y e s  1 - 2 5  -

  '  "  f a * -
f o r  t h e  u s e  o f  r e s t r i c t e d  
a m m u n i t i o n  i n  t h e  c o m m i s s i o n  
o f  a  c r i m e .

An  A c t  r e l a t i n g  t o  j u d i c i a l  
r e t e n t i o n  e l e c t i o n s ;  a n d  
p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e .

An A c t  r e l a t i n g  t o  i m i t a t i o n  
c o n t r o l l e d  s u b s t a n c e s .

G r u s s e n d o r f

A b o o d

An A c t  r e l a t i n g  t o  a g e  l i m i t s  M a r t i n
u n d e r  T i t l e  4 ,  A l c o h o l i c  B e v e r a g e s .

±s2£r

1 - 2 7

i

An A c t  r e l a t i n g  t o  a g e  l i m i t s  MM M i l l e r
u n d e r  T i t l e  4 ,  A l c o h o l i c  B e v e r a g e s .

An A c t  r e l a t i n g  t o  g o v e r n m e n t  R u l e s
i n t e r e s t s  i n  i n t e l l e c t u a l  w o r k  
p r o d u c t s  d e v e l o p e d  a t  t h e  
e x p e n s e  o f  t h e  s t a t e .

An A c t  r e q u i r i n g  c e r t a i n  L i n d a u e r  1 - 2 8
p r i s o n e r s  t o  s e r v e  a  f u l l  B a r n e s
s e n t e n c e .

An A c t  p r o v i d i n g  f o r  L i n d a u e r
c o n d i t i o n a l  p a r d o n .

P r o p o s i n g  a n  a m e n d m e n t  t o  t h e  P h i l l i p s
C o n s t i t u t i o n  o f  t h e  S t a t e  o f
A l a s k a  p r o v i d i n g  t h a t  a  l e g i s l a t o r  
w h o  i s  c o n v i c t e d  o f  a  f e l o n y  
f o r f e i t s  l e g i s l a t i v e  o f f i c e .

P r o p o s i n g  a n  a m e n d m e n t  t o  t h e  H a y e s  1 - 2 4  R u l e s
C o n s t i t u t i o n  o f  t h e  S t a t e  o f  1 - 2 4
A l a s k a  l i m i t i n g  t h e  l e n g t h  o f  
r e g u l a r  s e s s i o n s  o f  t h e  l e g i s l a t u r e .

P r o p o s i n g  a n  a m e n  e n t  t o  t h e  P h i l l i p s
C o n s t i t u t i o n  o f  t h u  S t a t e  o f
A l a s k a  l i m i t i n g  t h e  l e n g t h  o f  
r e g u l a r  s e s s i o n s  o f  t h e  l e g i s l a t u r e .

1 - 2 6



>

HEARING
DATE

HJ R  4 R e l a t i n g  t o  t h e  r a t i f i c a t i o n  o f  MM M i l l e r
a n  a m e n d m e n t  t o  t h e  C o n s t i t u t i o n  
o f  t h e  U n i t e d  S t a t e s  d e f i n i n g  
C o n g r e s s i o n a l  r e p r e s e n t a t i o n  a n d  
v o t i n g  r i g h t s  f o r  r e s i d e n t s  o f  
t h e  D i s t r i c t  o f  C o l u m b i a .

H JR  5 P r o p o s i n g  a n  a m e n d m e n t  t o  t h e  S z y m a n s k i
C o n s t i t u t i o n  o f  t h e  S t a t e  o f  
A l a s k a  r e l a t i n g  t o  a n n u l m e n t  o f  
r e g u l a t i o n s  b e  t h e  l e g i s l a t u r e .

H JR  6  R e l a t i n g  t o  t h e  p r o p o s a l  o f  MM M i l l e r
C o n g r e s s  o f  a n  E q u a l  R i g h t s  
A m e n d m e n t .

H JR  7 P r o p o s i n g  a m e n d m e n t s  t o  t h e
C o n s t i t u t i o n  o f  t h e  S t a t e  o f  
A l a s k a  r e l a t i n g  t o  t h e  e l e c t i o n  
o f  a t t o r n e y  g e n e r a l  a n d  t o  
p r o c e d u r e s  g o v e r n i n g  t h e  e l e c t i o n  
a n d  t e r m  f o r  s t a t e  o f f i c e s  t o  b e  
e l e c t e d  u n d e r  t h e  c o n s t i t u t i o n .

U e h l i n g
W a r d
B a r n e s

H JR  8  P r o p o s i n g  a n  a m e n d m e n t  t o  t h e  F l o o d
C o n s t i t u t i o n  o f  t h e  S t a t e  o f  
A l a s k a  r e l a t i n g  t o  e l e c t i o n s  
f o r  c a n d i d a t e s  f o r  t h e  o f f i c e s  o f  
g o v e r n o r  a n d  l i e u t e n a n t  g o v e r n o r .

H JR  9  P r o p o s i n g  a n  a m e n d m e n t  t o  t h e  B u s s e l l
C o n s t i t u t i o n  o f  t h e  S t a t e  o f  
A l a s k a  r e l a t i n g  t o  e l e c t i o n s  
f o r  c a n d i d a t e s  f o r  t h e  o f f i c e s  o f  
g o v e r n o r  a n d  l i e u t e n a n t  g o v e r n o r .

H JR  1 1  P r o p o s i n g  a n  a m e n d m e n t  t o  t h e  L a c h e r
C o n s t i t u t i o n  o f  t h e  S t a t e  o f  
A l a s k a  l i m i t i n g  t h e  l e n g t h  o f  
r e g u l a r  s e s s i o n s  o f  t h e  l e g i s l a t u r e .

HJ R  1 2  P r o p o s i n g  a n d  a m e n d m e n t  t o  t h e  L a c h e r  
C o n s t i t u t i o n  o f  t h e  S t a t e  o f  T i s c h e r
A l a s k a  r e l a t i n g  t o  t h e  t e r m s  L i n d a u e r
o f  l e g i s l a t o r s .

REFERRED
TO



I

HB 7 5

HB 8 7

HB 1 0 0

HB 1 0 4

H JR  1 3

HJ R  1 4

HCR 11

HEARING REFERRED
DATE TO

A n  A c t  r e l a t i n g  t o  t h e  P e s t i n g e r
e x c l u s i o n a r y  r u l e ;  c h a n g i n g  F u r n a c e
R u l e  3 7 ( c ) ,  R u l e s  o f  C r i m i n a l  U e h l i n g
P r o c e d u r e ,  a n d  R u l e  4 1 2 ,  A l a s k a  B a r n e s
R u l e s  o f  E v i d e n c e ,  b y  l i m i t i n g  
a p p l i c a t i o n  o f  t h e  e x c l u s i o n a r y  
r u l e  w h e n  a  g o o d  f a i t h  s e a r c h  o n l y  
r e s u l t s  i n  t e c h n i c a l  v i o l a t i o n s  o f  
t h e  c o n s t i t u t i o n a l  g u a r a n t e e  
a g a i n s t  u n l a w f u l  s e a r c h  a n d  s e i z u r e .

.................................- . S a n a  F r i t 2
c h a n g i n g  R u l e  1 0 ( c )  a n d  R u l e   * , ~~7h , ■ yj C/ Q; J
2 5 ( d ) ,  R u l e s  o f  C r i m i n a l  P r o c e d u r e / ^  -
a n d  R u l e  4 2 ( c ) ,  R u l e s  o f  C i v i l  ( \  V  ^ ----------
P r o c e d u r e ;  a n d  p r o v i d i n g  f o r  a n
e f f e c t i v e  d a t e .  ^  I t  —

An A c t  p r o h i b i t i n g  p u b l i c a t i o n  E e t t i s w o r t h
o f  t h e  i d e n t i t y  o f  p e r s o n s
c h a r g e d  w i t h  c e r t a i n  s e x u a l  o f f e n s e s ;
a n d  c h a n g i n g  R u l e  6 ( 1 ) ,  R u l e s  o f  I
C r i m i n a l  P r o c e d u r e .  I ^

A n  A c t  r e p e a l i n g  p e r e m p t o r y  
d i s q u a l i f i c a t i o n  o f  a

A n  A c t  r e l a t i n g  t o  a s s a u l t i n g  L a c h e r
a  p e a c e  o f f i c e r ,  f i r e  f i g h t e r ,  
o r  e m e r g e n c y  r e s p o n d e r .

An A c t  r e l a t i n g  t o  c o m p e n s a t i o n  C l o c k s i n
f o r  v i c t i m s  o f  v i o l e n t  c r i m e s ;  a n d  
p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e .

U r g i n g  t h e  U n i t e d  S t a t e s  C o n g r e s s  B e t t i s w o r t h
t o  p r o p o s e  t o  t h e  p e o p l e  o f  t h e
U n i t e d  S t a t e s  a n  a m e n d m e n t  t o
t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d
S t a t e s ,  o r  t o  c a l l  a  c o n v e n t i o n
f o r  t h e  p u r p o s e  o f  a d o p t i n g  t h e
" L i b e r t y  A m e n d m e n t " .

P r o p o s i n g  a m e n d m e n t s  t o  t h e  B e t t i s w o r t h
C o n s t i t u t i o n  o f  t h e  S t a t e  o f  
A l a s k a  p r o v i d i n g  f o r  t h e  r a t i f i c a t i o n  
o f  a p p r o p r i a t i o n s (b y  t h e  q u a l i f i e d  
v o t e r s  o f  t h e  s t a t e .

R e l a t i n g  t o  t h e  u s e  o f  p e t i t  F r i t z
j i  s  o f  e a r p h o n e s .



HB 1 0 9  

H J R  2 4

HB 1 2 4

An  A c t  r e l a t i n g  t o  c r i m i n a l  P e s t i n g e r
p r o s e c u t i o n  o f  m i n o r s .  F u r n a c e

P r o p o s i n g  a n  a m e n d m e n t  t o  t h e  R u l e s
C o n s t i t u t i o n  o f  t h e  S t a t e  o f  
A l a s k a  r e l a t i n g  t o  t h e  r i g h t s  
o f  s t a t e s .

A n  A c t  r e q u i r i n g  a n  a d v i s o r y  v o t e  R u l e s  
b y  t h e  q u a l i f i e d  v o t e r s  o f  t h e  
s t a t e  o n  a m e n d m e n t s  t o  t h e  A l a s k a  
S t a t e h o o d  A c t .

HEARING REFERRED
DATE TO



9.     _ _ _ _ _ _ _ _ _

( ^ A J ) _ _ _ _ _ _ _ _ _ 5 ^  \ V / 2. x .  C'Jct-J'bc)- - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

U ^ O — . f l j . |  ------ ^ 0  I J#'foi/4- - Cfttkuvz^ )----------
2< L ^ o _  5 ) ^ 0 _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  3 ^ L t c l _ 2 . L i c i . _ _ _

ZL.p v |^ /L U ay (L^n-BvnW ------ (&̂ oviucaa J ._ .*4?lc <h/ h?&^_-------

Z. 2^------U<cC,-U- A.(L6A/'-/teU-M^---------------------------------  Q u  dXf&)-------
t i £ > l  flftvc 11 i u ^ A j  ^^uO uj-^VS3)^i^ox'^^____

3i*.P _ —_ S V lc ^ _ 5 iw L tv S __________•Jh.'clxc l<sâ g'___ i ________
3 i ®>   l&  fO 3D   i§T7uJLo_lAiiP~______V f l t o _ _

3  '.'LI___3 o R u « c W - . _ _  Ufr-?wa>4&- ^uJqE~-----------------------
3  (2*1.. LUl Jil .̂*VU_— f e i i W   ____

3 V . ^  £ |  -    ,_ -k)̂ cluii<iictr - h J m L ___

> c o 3  fLtvCz^ \\r>w^y fl(l<?t',t' fjj

Rp ;0_  'fej - K?w 'i / Acf pft&o/-^
( V&-<L lu ia  sUy-f^Z l/Wi^r)( 3 ^  4 1 J e 'Js  )

_ ^ U i T . — ^ ■ ' a W i  . u  ( i r t 7 ^ c L  I f o f 4 ^  l U  / r c a J  ( ^ j W  Loi/ / «Zf~ /

Lk $> 'isfivfct^rv '̂ iZt •■hxdxLtA
4 -  ^ . - - - f e 'v ^ - U  u L S \\a v t^ .V -  -  Juiuceu^ — C __



OM N I  *4 

TO T E S T I F Y

9 . P H I L L I P  U E 1 D E R ,  444 H S T R EET, A N C H O R A G E

MSG 8 3 - 0 0 0 0 6 0 5 5  /fttYv 1 0 2 / 0 3 / 8 3  14 = 0 0 : 3 3  ORIG: L A 0 8  IN= 0 0 0 8  O U T =  0 0 1 0
FROM: B A R B A R A  IN ( A N C /  TO: JNU T/C
TARGET: LJH1 S U B J V " H .  J U D I C I A R Y  T/C, 2 / 3

OMNI *2 

TO TESTIFY:
7* J O H N  B. L O H F F , 3 0 8  G S T . , *303, A N C H O R A G E  99501 2 7 6 - 8 5 1 4

TO OBS E R V E :
5. E L I Z A B E T H  M I C H E R S O N , 1024 W. 6 T H , A N C H O R A G E ,  99501 2 7 4 - 1 4 2 6
6 . S T E P H E N  J. V A N  GROOR, 308 G S T . , £303, A N C H O R A G E ,  2 7 6 - 8 5 1 4

MSG 8 3 - 0 0 0 0 6 0 5 ?  P R T Y  * 0 2 / 0 3 / 8 3  1 4 = 0 9 : 4 6  ORIG: L A O S  IN= 0 0 0 9  O U T *  001
! FROM: B A R B A R A  IN A N C O R A u t  TO: JNU T/C
) TARGET: LJH1 S U BJ: H J U D I C I A R Y  T/C, 2/3

!
1 OMNI £3 
Ii
! TO T E S T I F Y :

! 8 . T E R E S A  CA R N S ,  AK J U D I C A L  C O U N C I L ,  1031 W. 4 T H ,S U I T E £ 3 $,, ANC., 2 7 9 - 2 5 2 6

WE  H A V E  5 P E O P L E  TO T E S T I F Y  WHO W E R E  A L S O  AT M O N D A Y ’S H. J U D I C I A R Y  T / C ____

E R I C  S A N D E R S  
R O N  D R A T H M A N  
H E N R Y  C A M A R O T  
M I C H A E L  S C H N E I D E R  
J O H N  L O H F F

THAN* F O R  Y O U R  H E L P  _

2 7 6 - 7 0 0 0

. - ' /



M S G  8 3 - 0 0 0 0 6 0 4 5  P R T Y  1 0 2 / 0 3 / 8 3  1 3 : 4 6 : 3 0  ORIG: L F 0 2  IN= 0001 OU'f= 0 0 0 8
FROM: A N N I E  IN F A I R B A N K S  TO: J U N E A U  T/C
T A R GET: LJH1 S U BJ: J U D I C I A R Y  T/C 2 / 3 / 8 3

H E R E  TO T E S T I F Y  IN F A I R B A N K S :

J U D G E  H U G H  H. C O N N E L L Y ,  604 B A R N E T T E ,  R 0 0 M ^ 3 4 1 ,  F A I R B A N K S  99701 4 5 2 - 7 2 5 1

M S G  8 3 - 0 0 0 0 6 0 4 0  P R T Y  1 0 2 / 0 3 / 8 3  1 3 : 4 8 : 0 3  ORIG: L A 0 8  IN= 0 0 0 7  OLIT= 0 0 0 9
FROM: B A R B A R A  IN A N C  TO: J N U  T/C
T A R GET: LJH1 S U BJ: H. J U D I C I A R Y  T/C, 2 / 3

IN A N C H O R G E  TO T E S T I F Y :  ~  ~

1. E R I C  S A N D E R ,  5 0 0  C S T R E E T ,  ANC, 2 7 2 - 3 5 3 8  3
2.tfJ*0N D R A T H M A N ,  444 H ST., A N C  2 7 6 - 7 0 0 0  3  io.s"'- 3  ■ Rrt£ ̂
3. M I C H A E L ,  S C H N E I D E R ,  8 8 0  N S T . , *200, ANC, 99501 27 7 - 4 5 5 1

4 . ’ H E N R Y  C A M A R O T ,  3 1 0  K S T R E E T ,  S U I T E  500, A N C  2 7 6 - 6 3 6 3  - 2.'/*"" 5

5. M A R Y A N N E  E. F O L E Y .  2 2 7  E. 12 T H  A V E . , , 5 2 ,  A N C  2 7 4 - 2 8 9 0
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H A R O L D  C U R R A N  i 'X  V  2 = ^ '
B O /  69
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3 5 2 - 2 6 1 1
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PARTICIPANTS /-J  °  ^  ^  ^

1. A L L A N  B E I S M E N G E R  B O X  3 5 1 9  S O L D O T N A ,  AK.. 2 6 2 9 1 6 4  

E . O . M .
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y '

HE W A S  O N E  OF T H E  F O L K S  W H O  W A S  N O T  A B L E  TO T E S T I F Y  A T  T H E  L A S T  H E A R I N G  A N D  
IS U N D E R  A T I M E  C O N S T R A I N T  T O D A Y .  W O U L D  IT B E  P O S S I B L E  F O R  H I M  TO G I V E  H I S  
T E S T I M O N Y  AS S O O N  f Ŝ P O S S I B L E ?  T H A N K  YOU.

■EOM
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J U D G E  H O R N A D A Y .

ALSO, B A R B A R A  W A N T E D  ME TO M A K E  S U R E  T H A T  Y O U  H A D  R E C I E V E D  H E R  OMNI 

E A R L I E R  A B O U T  H E N R Y  C A M A R O T 'S T I M E  C O N S T R A I N T .  HE M A D E  T H I S  R E Q U E S T  A 
D A Y  O R  TWO AGO, A N D  IF AT A L L  P O S S I B L E  W O U L D  L I K E  TO S P E A K  AT 12:15 AST, 
2 : 1 5  P S T .
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S e n a t e  n e x t  t o  c o n s i d e r  F r i t z  b i l l  o n  c h a l l e n g e s
A House bill to e lim inate the rig h t o f a t­

torneys to d isqualify a judge without stating 
a cause w ill move to the Senate a fte r its 
sponsor abandoned e ffo rts  to convince m ore  
rep resen tatives to jri'pport the leg is la tion .

Rep. Milo Fritz, R-Anchor Point, spon­
so red  the  bill to rep e a l p e rem p to ry  
challenges (the legal term  for rem oving a 
judge from  a case without sta ting  a cause). 
In addition to a  s ta te  sta tu te  allowing those 
challenges, the sta te  court system  has a rule 
im plem enting the law. While the sta tu te  
m ay be repealed with a sim ple m ajority  
vote, elim inating the court ru le requires a 
two-thirds m ajority.

F ritz ’s bill passed the House by a 2.4-13 
m argin  last week. With tha t m argin, the 
portion of the bill repealing the sta tu te  could 
take effect if passed by the Senate and sign­
ed by the governor. The portion of the bill 
repealing  the court rule would not be effec­
tive, because 27 votes, or a two-thirds

m arg in , was not reached .
On Thursday , F r i t z  sa id  he would ask fo r  

reconsideration in hopes o f picking up the 
add itiona l votes. F r i t z ’s aide, D av id  Schadc, 
said M onday that reconsideration  was not 
asked fo r  because support from  some 
rep resen tatives was w avering . " I f  you have 
a su re  thing, keep it , "  he said .

Schade a lso  re ite ra ted  Suprem e Court 
Ch ief Justice  Edm ond B u rk e ’s com m ent 
that the cou rt w ou ld change its ru le s  vo lun ­
ta r i ly  i f  the statute was changed.

The pe rem pto ry  challenge law  cam e 
under fi re  last fa l l a fte r  the court system  an ­
nounced that H om e r D is tric t Court Judge 
Jam es H ornaday would be tran s fe rre d  to 
Anchorage on June 1. The reason fo r  the 
tran s fe r , cou rt o ffic ia ls  said , was that in 
m ore  than 8u percent o f the c rim ina l cases 
to come be fo re  H ornaday , a tto rneys were 
d isqua lify ing  h im  w ithout cause.

R: ^
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House passes repeal 
of judicial challenge law

R e c o n s i d e r a t i o n  a s k e d  i n  t r y  f o r  l a r g e r  m a r g i n
A House bill to repeal the righ t of a t­

torneys to disqualify a  judge from  a case 
w ithout cause passed by a 25-13 m argin 
W ednesday, but tho bill’s au thor still asked 
legislators to reconsider their vote.

Rep. Milo F ritz , R-Anchor Point, sa id  he 
is asking for reconsideration in hopes of get­
ting 27 votes, a two-thirds m ajority . He ex­
pected tha t vote to com e today or Monday.

R ep. Hugh M alone, D -K enai, voted 
aga inst the bill.

A two-thirds m ajority  is required  to 
repeal a court system  ru le which im ­
plem ents the challenge w ithout cause 
(legally called a  perem ptory challenge) 
s ta tu te . If the 27-vote m ark  is not reached, 
the bill repealing  the s ta tu te  only would still

pass and go to the Senate. If passed there 
and signed into law, the court rule could still 
stand, although m any judges would like to 
see the law done aw ay with.

“ The only indication we’ve had on the 
court ru le is the 17 judges tha t w ere in te r­
viewed. They all agreed, along with the 
Suprem e Court Chief Justice , th a t they 
would welcome any opportunity to change 
the law ,” F ritz  said Thursday.

Suprem e Court Chief Justice  Edm ond 
Burke sa id  in a  public hearing in H om er th a t 
the court rule would not be m aintained if the 
L e g is la tu re  rep e a le d  th e  p e re m p to ry  
challenge statute.

See AREA, Page 24
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j p i  w o u l d  s t o p  p e r e m p t o r y  c h a l l e n g e  o f  j u d g e s *

.The Associated Press 
) JUNEAU — The A laska  
House by a 24-13 vote has 
passed a bill to elim inate the 
p erem p to ry  c h a lle n g e  o f  
ju d ges, but it rejected  a 
change in court rules that 
take precedence over leg isla­
tiv e  mandates.
j Another attempt to change 
court rules was expected to­
day on a notice of reconsider­
ation filed by the b ill's spon­
sor, Rep. Milo Fritz, R-Anchor 
Point.
- A change in court rules 
Nvould have required a two- 
thirds vote in the House, or 27 
v o te s , but the court ru le

amendment mustered only 23.
The peremptory challenge  

has come under fire because 
of the highly publicized case 
of District Court Judge James 
Hornaday of Homer. He has 
been d isq u a lified  by ch a l­
lenges in 80 percent of his 
recent cases, after he said he

autom atically would sentence 
first-tim e drunken drivers to 
15 days in jail.

The vote on the b ill (HB79) 
came after nearly tw o hours 
of debate on the measure and 
an amendment proposed by 
Rep. Ron Wendte, D-Ketchi- 
kan. W endte’s am end m ent 
would have made all chal­
lenges qualified, but it was 
defeated.

Describing the bill as over­
kill, Wendte said his change 
was an attempt to "strike 
middle ground and provide 
that peremptory challenges be 
maintained but put the bur­
den on the client and his

attorney.”
Calling the middle ground 

u n o b ta in a b le , J u d ic ia r y  
Chairman Charlie Bussell, R- 
Anchorage, said the amend­
ment would allow  clerks in 
attorneys’ offices to offer su- 
perflous reasoning on chal­
lenges.

Rep. Don Clocksin, D-An- 
chorage, said that W endte’s 
amendment would not allow  
the challenges to be elim inat­
ed.

Rep. N iilo  K oponen , D- 
Fairbanks, said the bill is an 
issue over tho right to a fair 
trial, which was the reason 
for the peremptory challenge

becoming a part of court pro­
cedures.

The amendment would “at 
least make the right (of a fair 
trial) accountable," said Rep. 
Hugh Malone, D-Kenai.

But Rep. Tony Vaska, D- 
Bethel, said the elim ination  
of the peremptory challenge 
would allow  prejudice to re­
main in the court system .

"P rejudice m eans to me 
stiffer sentences for blacks, 
C hicanos and A la sk a  N a­
tives," he said. "The public 
should have a fair h ctu ^ g  at 
all tim es, not w ith  ;* p d g e  
who is prejud iced ."



H o u s e  p a s s e s  ju d g e  b i l l
AnocUtcdPrMi

Juneau — The Alaska House 
passed by a 24-13 vote on Wed­
nesday a bill to eliminate the per­
emptory challenge of judges.

A change in court rules would 
have required a two-thirds vote 
in the House, or 27 votes, but the 
court rule amendment mustered 
only 23.

The peremptory challenge has 
come under fire because of the 
highly publicized case of District 
Court Judge James Hornaday of 
Homer. He has been disqualified 
in SO percent of his recent cases, 
after he said he automatically 
would sentence first-time drunk 
drivers to 15 days in jail.

The vote on the bill came 
after nearly two hours of delrnte 
on the measure and an amend­
ment proposed by Rep. Ron 
Wendte, D-Ketcnikan. The 
amendment would have made all 
challenges qualified, but it was 
defeated.

Describing the bill as “over­
kill,” Wendte said his change 
was an attempt to "strike middle

ground and provide that peremp­
tory challenges be maintained, 
but put the burden on the client 
and his attorney.”

Judiciary Chairman Charlie 
Bussell, R-Anchorage, called the 
middle ground unobtainable. He 
said the amendment would allow 
clerks in attorneys’ offices to 
offer superfluous' reasoning on 
challenges.

Rep. Don Clocksin, D-Anchor- 
age, said that Wendte’s amend­
ment would not allow the chal­
lenges to be eliminated.

Rep. Niilo Koponen, D-Fair- 
banks, said the bill is an vssue 
over the right to a fair trial, 
which was the reason for the per­
emptory challenge becoming a 
part of court procedures.

The amendment would “at 
least make the right (of a fair 
trial) accountable,” said Rep. 
Hugh Malone, D-Kenni.

But Rep. Tony Vaska, 
D-Bethel, said the elimination of 
the peremptory challenge would 
allow prejudice to remain in the 
court system.

“Prejudice means to me stif- 
fer sentences for blacks, Chi- 
canos and Alaska natives,” he 
said. "The public should have a 
fair hearing at all times, not with 
a judge who is prejudiced. A fair 
hearing in every case; that’s 
what justice is all about.” 

Koponen said the bill “will be 
known as the Lawyers’ Full Em­

ployment Act of 1983.”
In other action, the House re­

jected a change in court rules 
that take precedence over legis­
lative mandates.

Another attempt to change 
court rules was expected Friday 
on a notice of reconsideration 
filed!
Fritz,

A IUIUVV VJI I vwUIHtUvl HHUII
I by the its sponsor, Rep. Milo 
z, R-Anchor Point.
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Malone questioned on judicial challenge stand
(J.I JWlb in*

To the editor: .— Q  ~
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An open le tte r to Rep. Hugh Malone:

I understand you a re  a surveyor. I hope 
you get your tran sit out and take a good look 
a t w here you’re  going, as I understand you 
opposed the Milo F ritz  bill which would 
repeal the law of perem ptory  challenge. By 
letting this law stay  In running Judge 
Hornaday out of Homer, do you for one think 
this will solve the problem ?

When there is a new judge assigned, 
regardless of his attitude toward drunken 
driving and other crim es, this will only tell 
lawyers who use this law to load their 
pockets w i'h taxpayers’ money. Apparently 
Chief Justice  Burke and Judge Rowland 
want to keep this law on *' books, perhaps 
for the day when they topple and hnve to 
take defending drunken drivers. I am  told 
when Judge Rowland w as a visiting judge in

Homer, he apparently  w asn’t in terested  in 
saving taxpayers money, as  he flew his own 
plane, landing on Lake Beluga. Another 
visiting judge recently, along with a d istric t 
attorney and a gam e w arden, w ere seen as 
they ran  aground on the b ar and he was so 
hard aground, he didn’t show up to court till 
2 p.m. the next afternoon. Judge Hornaday 
is a skilled navigator and keeps his ship off 
the bar.

If this perem ptory law is so all-fired 
necessary, why not put our courts on a 
paying basis and let them pay for visiting 
judges, instead of having people who a re  
able to survive the drunken drivers, as in 
most sta tes one found guilty or the loser ir. a 
civil action is required to pay the cost c'  
court. As of now, we the taxpayers o re  not 
only paying the cost, w e’re  also paying for a 
public defender who apparently  uses excess 
lim e with this perem ptory or other laws, 
stalling to feather his own nest, telling

L e t t e r s  t o  t h e  e d i t o r

people who w ant to plead guilty to plead not 
guilty so they can  run up expense. Also, I 
know of one case w here a m an had a quite 
steady job on the Slope and a public 
defender, defending him  on a crim inal 
trespass case.

WHO ii  paying?
I ’m alm ost to the point of advocating a 

repeat of history, as  was in Colonial 
W illiamsburg, V irginia, in 1658.

I hope you’ll sec  the light.
Some questions for anyone interested in 

such subjects:
1. Why not breath-test equipm ent in all 

bars and places liquor is sold?
2. Why not le t the people vote for all

judgeships as  long us we a re  paying their 
sa laries?

3. Why couldn't we send other perem pted 
judges for a Hom er visiting judge?

4. Why, as heard  on a teleconference 
before a com m ittee, a re  th ree Anchorage 
judges not s 'm t as  visiting judges to Homer 
— m aybe to< tough or law yers can ’t dictate 
to?

5 . 1 am  told you are  against the bill, Rep. 
Malone. Why?

I and m any of the voters a re  w atchinogk 
see if our representatives a re  sa tisfy ing^B r 
will of the people.
Calvin H. Hand 
Anchor Point
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B i l l  w o u l d  s t o p  p e r e m p t o r y  c h a l l e n g e  o f  j u d g e s

The Associated Press
JUNEAU -  The A laska  

House by a 24-13 vote has 
passed a bill to elim inate the 
p erem p to ry  c h a lle n g e  o f  
judges, but it rejected  a 
change in court rules that 
take precedence over leg isla­
tive mandates.

Another attem pt to change 
court rules was expected to­
day on a notice of reconsider­
ation filed by the b ill’s spon­
sor, Rep. Milo Fritz, R-Anehor 
Point,

A change in court rules 
would have required a two- 
thirds vote in the House, or 27 
v o te s , but the court ru le

f

amendment mustered only 23.
The peremptory challenge 

has come under fire because 
of the highly publicized case 
of District Court Judge James 
Hornaday of Homer. He has 
been d isq u a lif ied  by ch a l­
lenges in 80 percent of his 
recent cases, after he said he

autom atically would sentence 
first-tim e drunken drivers to 
15 days in jail.

The vote on the b ill (HB79) 
came after nearly tw o hours 
of debate on the m easure and 
an amendment proposed by 
Rep. Ron Wendte, D-Ketchi- 
kan. W endte’s am end m ent 
would have made all chal­
lenges qualified, but it was 
defeated.

Describing the bill as over­
kill, Wendte said his change 
was an attempt to "strike  
m iddle ground and provide 
that peremptory challenges be 
m aintained but put the bur­
den on the client and his

attorney.”
Calling the m iddle ground 

u n o b ta in a b le , J u d ic ia r y  
Chairman Charlie Bussell, R- 
Anchorage, said the amend­
ment would allow  clerks in 
attorneys’ offices to offer su- 
perflous reasoning on chal­
lenges.

Rep. Don Clocksin, D-An- 
chorage, said that Wendte’s 
amendment would not allow  
the challenges to be elim inat­
ed.

Rep. N iilo  K oponen , D- 
Fairbanks, said the b ill is an 
issue over the right to a fair 
trial, which w as the reason 
for \he peremptory challenge

becoming a part of court pro­
cedures.

The amendment would "at 
least make the right (of a fair 
trial) accountable,” said Rep. 
Hugh Malone, D-Kenai.

But Rep. Tony Vaska. D- 
Bethel, said the elim ination  
of the peremptory challenge 
would allow  prejudice to re­
main in the court system .

"P rejud ice m eans A m e  
stiffer sentences for W ftks, 
C hicanos and A la sk a  N a­
tiv es ,” he said. “The public 
should have a fair hearing at 
all tim es, not w ith a judge 
who is  prejud iced ."
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JU N E A U  — A b i ll repea ling  the 
righ t o f a tto rneys to d isqua lify  
judges w ithout stating a reason 
was given a “ do pass”  recom m en­
dation Wednesday by the House 
Jud ic ia ry  Committee.

A lso on Wednesday, the Senate 
F inance Com m ittee passed to  the 
fu ll Senate the supp lem enta l ap ­
p r o p r ia t io n s  b i l l  f o r  s c h o o l 
districts .

Rep . Hugh M alone, D -Kcna i, 
voted against passing the ju d ic ia l 
b ill, sponsored by Rep . M ilo F r itz , 
R -Anchor Point.

M alone said Wednesday he sup­
po rts changing the cu rren t method 
o f a llow ing a tto rneys to d isqua lify  
one judge in a case w ithout stating 
a reason . The law  a llow ing dis­
qua lifica tion fo r  cause should stay , 
he sa id . U nder that law , a hearing 
to determ ine whether changing 
judges is app rop ria te  is he ld in 
each case.

A law  taking the m idd le ground, 
where a tto rneys would have to 
state a cause under oath, but no 
hearing would held, should be 
passed, he said . M alone said when 
the b ill reaches the flo o r , he would 
p ro p o s e  a m e n d m en ts  to  a c ­
complish his p re fe rred  procedure .

“ I ’d like  to know the reasons why 
judges a re  being cha llenged ,”  he 
said. " I  a lso  loathe to take aw ay a 
right withut a c le a r showing that 
the righ t is unnescessary o r that it 
is being used in such a way that it 
is causing a ha rdsh ip .”

Sen . D on  G ilm an , R -K en a t , 
W ednesday rep o rte d  th a t the 
Senate F inance Com m ittee has 
voted to pass the supp lem en ta l ap ­
p rop ria tion  b i ll fo r  school d istricts 
to the Senate flo o r . The b ill passed 
the House last week and G ilm an  
said he expected it to pass the 
Senate w ithin a few  days. The b ill 
a p p rop ria te s  $23.5 m illio n  fo r  
schools.

“ I t  was re fresh ing  to see the b ill 
go through. It was s tra ig h tfo r­
w ard , and no one tried  to tack on 
anyth ing ," he said .

G ilm an a lso  reported  that two 
o ther b ills  that he introduced a re  
moving through the Senate com ­
m ittee structu re . A b ill p rovid ing a 
supp lem enta l app rop ria tion  fo r  the 
D ep a rtm en t o f E n v iro nm en ta l 
Conservation fo r w ater and sew er 
p ro jec ts and to m unicipa lities fo r  
Municipal Assistance w ill be heard  
by the F inance Com m ittee Tues­
day  and Wednesday next week. 
The b ills  rece ived  " d o  p a ss ”  
recommendations by the Senate 
Community and Reg iona l A ffa irs  
Comm ittee.
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are needed to guarantee fairness SST “d - “ *,or *
Alaska Court Administrator Art Snow-

By CHRIS JARVIS 
Em pire Staff Reporter 

Lawyers, not judges, are to blame for 
the high frequency with which some 
judges are disqualified from cases, Juneau 
District Court Judge Gerald 0 . Williams

said today.
Wiliams is frequently disqualified from 

hearing cases because, in his opinion, 
"Alaska is the most lawyer-whipped state 
in a lawyer-whipped country.”

Williams and Juneau Superior Court

den said the peremptory challenges, which 
allow lawyers to ask for a different judge 
Without stating a reason, are an "ad­
ministrative nightm are," noting it costs 
the state an estimated $30,000 a year to fly 
judges into a jurisdiction to hear a case.

h i g h  d i s q u a l i f i c a t i o n  r a t e
Williams, a former Alaska* State Trooper, 
said  members of the bench should not be 
blamed.

WUUams said it is his responsibility to 
make sure u person accused of a crime is 
brought to trial within 120 days of his 
arrest, he said. He thinks peremptory 
challenges are often used to prolong the 
time before trial.

Lawyers generally disagree.
“ I don’t  know of any attorney" who uses 

peremptory challenges only to prolong

cases, said lawyer Richard Burnham.
According to current rules, an attorney 

on either side of a  case can request a judge 
be disqualified without giving a reason.

Requiring attorneys to say why a judge 
should be disqualified would present 
problems If a judge is not disqualified and 
the attorney must then argue a case before 
him, Burnham said.

Although acknowledging it costs money 
to fly a judge to hear the cases of a dis- 
qualifed judge. Burnham said there are

other solutions to the problem. F or exam­
ple, he said, a superior court judge could 
hear district court cases or, If that to not 
possible, another district judge could be 
hired.

" I t  doesn’t seem to me the goal of the 
judicial system is to run cheaply. I t’s to 
give people their day in court," Burnham 
said.

Williams, however, said if a case Is 
prolonged long enough, eventually a case 

‘Continued on Page 2

J u d g e . . .
Continued from P a p  1

could be dismissed because the time limit 
. for trial has been passed.

Admitting he is sometimes curt when on 
the bench, Williams said he finds it dif­
ficult to "pu t someone in Jail in a nice 
way."

He defended his record, saying he treats 
everyone who is convicted in his court in 
the same way.

“ I ’ve still got friends who are nad at me 
(for sentencing them to jail), but it goes 
with the turf," he said.

"1 admit I'm  old fashioned," Williams 
said. He seldom likes to grant delays in

court proceedings because cases often end 
up dismissed when delayed too long, he
said.

Perem ptory challenges are often 
by attorneys In a "tactical and strategic" 
manner, Williams said.

Of defense attorneys, Williams said, “ it 
is in their interest to prolong to avoid a 
trial."

However, it Is not always in the best in ­
terest of the defendent, Williams said. 
Peremptory challenges and continuances 
might result in an attorney’s client staying 
in jail, if not able to make bail, he said.

It is the court’s responsibility to assure 
efficiency in the system especially with 
criminal case loads in Juncuu almosl

doubling in four years, he said.
Sometimes 30 to CO days will have elap­

sed days since a person's arrest before 
making the first court appearance, That 
leaves as few as 60 days before the case 
may go to trial, Williams said, noting mo­
tions for continuances, If granted, could 
extend beyond the 120 day limit.

Although some people who see Williams 
on the bench for the first time might see 
him as “a combination of Atilla the Hun 
and Genghis Kahn," he said it is because 
his experience has taught him he must be 
absolute when passing judgment.

"I  may uppear curt in court but I’ve 
learned through experience that you've got 
to do it,"  he said.
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A handful c f  s ta te  judges a re  
“d isrupting’’ th e  s ta te  court sys­
tem  because they a r e  rem oved 
from  cases  so  frequently , says 
s ta te  court ad m in is tra to r A n  
Snowden.

C ourt reco rd s  show tha t one An­
ch o rag e  judge and  five o ther 
judges from  around  the s ta te  a re  
excused  from  cases  fa r  m ore than 
th e ir  colleagues.

Although the cu rren t debate  
o v er pre-em ptions has focused on 
H om er D istric t Court Judge 
J a m e s  H ornaday, he is not the only 
judge regularly  excused from  
ca se s  by law yers. T here  a re  42 
tr ia l judges in the  s ta te , (th e  eight 
appe lla te  judges m ay not be p re ­
em p ted ), and law yers routinely ex ­
cuse  six o fth em . - ••

A ccording to  court records, in 
addition to  H ornaday, the judges 
being regu larly  bum ped from  

See Judges, p age A-4

(C ontinued from  page  A-l) 
ca se s  a re  Ju n e au  D istric t Court 
Ju d g e  G erald  W illiams, F airbanks 
D istrict C ourt Judge  Stephen 
Cline, A nchorage Superior Court 
Ju d g e  K arl Johnstone, Juneau  Su­
perio r Court Judge R oger Pegues, 
and W rangell S uperior Court 
Judge H enry K eene.

By law. a tto rn ey s  have a  right 
of pre-em ption, called  perem ptory  
challenge, which m eans tha t each  
side in a  ca se  m ay excuse the 
judge assigned  to tha t ca se  one 
tim e. T he p artie s  involved do not 
h ave to s ta le  the reason. Law yers 
have five days from  the initiation 
of a  ca se  to file a  notice for a 
change of judge. The leg isla ture is 
now considering a  bill to  repeal 
law yers ' right to  p re-em pt a  judge.

Coui t officials have called  the 
pre-em ption an  "ad m in is tra tiv e  
n ig h tm are"  because  of the prob­
lem s in reassign ing  judges.

“ It is m ore  efficient w ithout it,"

Snowden said , adding tha t the 
court system  has not taken a  pol­
icy on the perem p to ry  challenge 
and is probably split on the issue.

Snowden called  it " a  d isrup­
tion” tha t costs the s ta te  court sys­
tem  an  av e rag e  of $30,000 y early  in 
ex tra  costs of reassigning ca se s  to 
o th e r judges.

The biggest expense, Snowden 
said, is paying travel and  expense 
m oney to have judges journey  to 
one-judge a re a s  to fill in w here the 
only judge in town has been legally- 
rem oved from  a case.

T hat has happened so m uch in 
H om er tha t H ornaday has been or­
dered  to  pack up, leave town, and 
don his judicial robes in Anchor­
age. Even if law yers pre-em pt him 
th e re , the reasoning is, th e re  a re  
o th e r  judges to fill in. P residing 
Ju d g e  M ark Rowland o rdered  H or­
naday  to  m ove to A nchorage by 
Ju n e  1 to fill a  judicial vacancy  
here.

H ornaday has lieen pre-em pted 
from  about 84 percen t of the c rim i­
nal ca se s  assigned to him . His law ­

y er, Henry C am arot, c la im s that 
H ornaday is p re-em pted  8 percen t 
of th e  tim e w hen all his cases  a re  
considered.

Cline, W illiams and  Johnstone 
a re  taken  off ca se s  up to  half the 
tim e. All four of the m ost p re  
em p ted  judges have been reta ined  
in office by v o te rs  in recen t elec­
tions.

Johnstone, the  only A nchorage 
judge regularly  excused, is also 
the only judge who h ea rs  civil 
c a se s  alm ost exclusively. The o th­
e rs  regularly  h e a r  crim inal cases, 
too. Johnstone is pre-em pted th ree  
tim es m ore than  all the  o ther An­
chorage Superior Court civil 
judges put together, an d  his p re ­
em ptions clim bed to a  high of 20 in 
D ecem ber. Judges a re  assigned 
betw een 30 and 40 new cases 
m onthly. Johnstone w as p re ­
em pted  153 tim es in 1982, up from  
71 in 1981. And although Johnstone 
said  last su m m er that his pre-em p­

tions w ere  going down, court re­
cords show they  a re  on the rise.

But in A nchorage, the 
b iggest jud ic ia l d is tric t,1̂ t i n ­
stone’s  ca se s  a re  sim ply reas­
signed to  an o th er A nchorage 
judge. T hat ca n ’t be done in 
H om er, w here  H ornaday is the 
only judge. His rem oval m eans 
th a t court ad m in is tra to rs  have to 
send in an o th er judge to  h ea r  Hor- 
nad ay ’s cases.

L ast w eek the House Jud ic ia ry  
C om m ittee held tw o days of h ea r­
ings on the  bill to  abolish the p re­
em ption. L aw yers a rgued  against 
the bill, claim ing  the pre-em ption 
is used to excuse a  judge who m ay 
not g ive th e ir  clien t a  “ fa ir  s ltakc."

Both defense a tto rn ey s and An- 
ftorage m unicipal p rosecu to r Allen 
Bailey argued  for keeping p re ­
em ptions a round  so th e y ^ M re a 
tool to excuse a  judge t h e j ^ P t k  is 
e ith e r too lenient o r  too h a rsh , 
when it com es to sentencing.
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H o m e r  r e s i d e n t s  s t i l l  t r y i n g  t o  k e e p  j u d g e
By RONNIE CHAPPELL
Daily News correspondent

HOMER — The residents of this Ka- 
chemak Bay com m unity apparently are 
w illing to give up their right to pre-empt 
judges w ithout legal cause in order to 
keep District Court Judge James C. 
Hornaday in Homer.

O pponents of H orn aday’s pending  
transfer to Anchorage took their fight to 
the halls of the State Capitol Monday 
and urged the House Judiciary Comm it­
tee to support a proposed bill that would  
bar lawyers from disqualifying judges 
without cause.

The h ill is sponsored by Rep. Milo 
Fritz, R-Anchor Point, who told the 
com m ittee that luwycrs in Homer were 
abusing the right of perem ptory chal­

lenge for the sake of "indulging in a 
vendetta against Hornaday."

A past president of the A laska Bar 
Association, a judge, an Anchorage pros­
ecutor and the A laska Department o f .  
Law all testified against passage.

Early last year Hornaday announced 
plans to begin sentencing first tim e  
drunken drivers to 15 days in jail. The 
stance earned Hornaday the respect of 
the com m unity at large, but incurred the 
wrath of defendants and local law yers, 
who began asking that their cases be 
tried by other judges.

"Attorneys have usurped and abused 
the system ," testified V/ayne K essler, 
chairman of an ad hoc com m ittee that is 
fighting Hornaday’s transfer. Speaking  
through the state teleconference system ,

K essler charged that often law yers use 
peremptory challenges for personal and 
political reasons. “The idea that the 
clients are the ones preem pting the 
judges is tota lly  assinine," K essler said.

Homer City Councilworrian Gail Phil­
lips and Homer High School teacher 
Wayne Lee joined K essler in urging 
passage of the bill.

However, Fairbanks District Court 
Judge Jane Kauver advised the com m it­
tee that changing the law  would do little  
to remedy the existing problem. "Judges 

. getting challenged perem ptorily w ill be 
challenged for cause," Knuver said. The 
result, she said, w ill be damaging hear­
ings that tie up court tim e, drive up the 
c o s t . of litigation and result in hard 
feelings.



W h a t  o t h e r s  s a y

From The Peninsula Clarion, Kenai •*r.
HORNADAY’S transfer is 

only the battle — the war is 
the larger question of whether 
attorneys should be armed 
with the right to disqualify 
without cause a judge as­
signed to hear a case. There is 
no suggestion that attorneys

be limited in their right to 
challenge for cause. Indeed, it 
is a vital right for those ac­
cused of crime. However, it is 
suggested that they should not 
be able to use peremptory dis­
qualification.



Kena i C  of C:

Stiffer DWI sentences
but keep p

C t t J
T h e K enai C h a m b e r o f  

C o m m erce  B oard  has com e 
o u t fo r s tiffe r  d ru p k  driv ing 
sen tences bu t chose n o t to  
su p p o rt the  house  bill p re­
filed by R ep. M ilo  F ritz  
w hich w ould  elim ina te  p re­
em p tio n  o f  ju d g es by d e fe n ­
d a n ts  w ith o u t s ta te d  cause .

But th e  su b jec t will be in 
fo r  m ore  d isucssion  w hen 
th e  C h am b er B o a rd  m eets 
a g a in  F r id a y  n o o n ,  sa id  
C h a m b e r  se c re ta ry  Peggy  
A rncss. S om e o f  the  B oard  
m em bers a re  n o t sa tisfied  
th a t the  C h am b er to o k  a 
s tro n g  en o u g h  s ta n d , and  
B oard  m em bers a re  getting  
p hone  calls , said M rs. A r- 
ness.

A b o u t 12 o f  the 16 B oard  
m em bers a tten d ed  F rid a y ’s 
m eeting . A t th a t tim e all 
“ w en t a l o n g ”  w ith  th e  
B o a rd ’s s ta n d  on  s tiffe r  sen ­
tencing an d  n o n -su p p o rt o f  
the  p ro p o se d  p rc -em p to ry  
bill.

e-emption
i

In flu e n c in g  th e  B o a rd ’s 
decision  w as a tto rn e y  Ed 
G a rn e tt, a  C h a m b e r B oard  
m e m b e r ,  w h o  d e f e n d e d  
p r e e m p t io n s  w h ic h  h a v e  
ta k e n  Ju d g e  Ja m e s  H o r ­
n a d a y  o f f  th e  H o m e r  
S u p erio r C o u rt bench  so  o f ­
ten he m ay be tran sfe rred .

Ju d g e  M ark  R ow land  has 
said  H o rn a d a y  co u ld  rem ain  
in H o m er if  the leg isla tu re  
m ade  changes in th e  p reem - 
p to ry  b ill. H o rn a d a y  has 
been p reem p ted  o n  80 p e r­
cen t o f  h is cases, a t least 
p a rtia lly  because o f  his a n ­
n ounced  to u g h  sen tences fo r 
d ru n k  d rivers.

B ut G a rn e tt s ta te d  H o r­
nad ay  h ad  m ore  th a n  his 
share  o f  p reem p tio n s even 
befo re  his s ta n d  o n  d ru n k  
driv ing .

A n earlier le tte r f ro m ,th e  
C h am b er to  the  H o m er task  
force to  re ta in  H o rn a d a y  in 
H o m er, expressed C h am b er 
su p p o rt o f  th e  g ro u p ’s e f ­
fo rts .

A s s e m b l y  b a l k s  a t  b a c k i n g

H o m e r  j u d g e  r e t e n t i o n  •

G ene M cB ride hopefu lly  
su g g e s te d  a  “ u n a n im o u s  
c o n s e n t”  fo r  a  B o ro u g h  
A ssem bly  reso lu tion  ask ing  
th a t  th e  t r a n s f e  m g o f  
D is tr ic t J u d g e  i jes C . 
H o rn a d a y  fro m  H o m er be 
se t a s id e ,  b u t d i f f e r in g  
o p in io n s  g r e e te d  th e  
reso lu tio n  w hich wet it dow n 
to  d e fe a t on  a six ic  n ine 
vote.

B rcntley K eene o f  h o m e r ,  
d e s p i te  h is  c o m m u n i ty ’s 
s tro n g  show  o r  sen tim en t 
favo ring  H o rn a d a y ’s re te n ­
tio n , sta ted  he believed the 
reso lu tio n  w as “ not th e  type 
o f  th in g  th e  A sse m b ly  
sh o u ld  be dea ling  w ith .’’

M a rily n  D im m ic k  a lso  
th o u g h t  it a n  a r e a  th e  
A s s e m b ly  s h o u ld n ’t b e  
delv ing in to , con fusing  the  
go o d  feeling fo r H o rn a d ay

by exp an d in g  the reso lu tio n  
to  p ro p o sin g  m a n d a to ry  sen ­
tences fo r  d ru n k  d rivers an d  
l i m i t i n g  p r e - e m p t o r y  
d is q u a lif ic a tio n  o f  ju d g e s  
w h ich  h a s  p la g u e d  H o r ­
nad ay  an d  b ro u g h t his t r a n ­
sfer o rd ers .

B u t T o m m y  C o r r  o f  
K alifo n sk y  Beach th o u g h t 
the reso lu tio n  w as the  type 
o t  th in g  th e  A sse m b ly  
shou ld  be do ing .

C o rr  a lso  su p p o rted  the 
righ t o f  R aym ond  G illespie, 
S ew ard  a tto rn e y , to  vo te on 
the issue. A tto rn ey s  have 
been  so lid ly  o p p o s e d  to  
w eakening  th e  p re-em p to ry  
righ ts, a p rospec t w hich has 
a r is e n  w ith  s u p p o r t  o f  
H o rn a d a y . G ille sp ie’s vo ting  
h a d  b een  q u e s tio n e d  by 
C huck  C rap u c h e tte s .

S u p p o rt fo r  the reso lu tio n

cam e f o m  Betty G lick , O nis 
K ing, C o r r ,  C rap u c h e tte s , 
M c B r id e ,  a n d  M rs . 
M c G a h a n . O p p o se d  w ere 
J o h n  C r a w f o r d ,  D av e  
C arey , D on M cC lo u d , Joe  
A rness, J o h n  D oug las , Kenn 
S tephens, K eene, G illespie, 
an d  M rs. D im m ick . S h aro n  
Je an  w as absen t.

M rs. M cG ahan  earlier o f ­
fered a  reso lu tion  deleting  
th e  sec tio n  ca lling  fo r  u 
review o f  the p re-em p tion  
w ithou t cause  an d  e x p r e s s e c ^  
personal feelings. “ I k n o '^ p  
one ju d g e  I w ould  like to  
p reem pt. N o cause; i t ’s ju s t 
th a t  we d o n ’t ag re e  on  
an y th in g .”  But h e r m otion  
went dow n 5 to  10.

C o r r ’s m o tion  to  delete 
the section ask ing  fo r m an ­
d a to ry  d ru n k  d riv ing  se n ten ­
ces also  was b ea ten , 5 to  10.



A ro u n d  th e  
.

H o m e r  d r u n k  c ln v in g  
arrests  in 1982 m o re  th a n  
d o u b le d  o v e r  19.81 (171 
co m p ared  to  84), acco rd ing  
to  the H om er News. Early  
in 1982, a la rm ed  a b o u t a 30 
percen t increase in d ru n k  
driving over the  prev ious 
y e a r , J u d g e  J a m e s  H or?  
n ad ay  s tiffe n e d  sen ten ces. 
But p reem p to ry  challenges 
have p reven ted  h im  from  
hearing  80 percen t o f  tho 
c r im in a l  c a s e s , in c lu d in g  
D W I cases.

T h e  tren d  does n o t ap p e a r 
to  have changed  fo r  1983. 
T w o w ere b ro u g h t to  cou rt 
on  d ru n k  driv ing  charges the 
second  day  o f  the new  year. 
O ne h ad  a lm o st m ade  it 
hom e, w ith in  50 feet despitd  
a .23 b rea th a ly zer test resu lt. 
A cco rd ing  to  law , a driver, 
testing  a t .15 is d runk -
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P.O. BOX 4-1 3 25  

Anchorage. Alaska 9 9 5 0 9  
248-1 515

5?

Chairman 5->House J udiciary Committee 
Member 

House Resources Committee

Represen ta t ive  Cha r l ie  Bussel l
A l a s k a  S t a t e  L e g i s l a t u r eHo use  of R epresentatives

February 28, 1983

Mark Andrews 
Supervising Attorney 
Alaska Legal Services 
Bethel, Alaska

RE:

. , v  '

HB 79, Legislation Pertaining to Peremptory 
Disqualification

*
' .. ‘ " : v- • • '

4* y .  ■ V S 5* ®  <k 8 S m' . V ' • 
eremDtorv

Dear Mr. Andrews:♦ * ; j* ' — vV  /• ‘  ■ /  -  « - /  -    . . . . . .

Thank you for taking the time to give the Committee • 
your comments via Teleconference during our hearing process 
on HB 79.

V V" :
-'I-.- \ r ~  V

•• . ... '-.v •• \

On Wednesday, February 25, 1983, HB 79 was brought 
before the House for second reading and debate. After 
nearly two hours of debate and one attempt at having the 
bill amended, HB 79 was advanced to third reading and voted 
on by the body.

,A copy of the House Journal covering action by the 
House for its thirty-eighth day is enclosed and shows the 
voting and progress of HB 79 as it passed the House. At the 
close of the floor action for the day on HB 79, Representative 
Fritz gave notice of reconsideration of his vote, which 
carries the bill to the next legislative day for another 
vote if brought up at that time.

On the next legislative day, HB 79 was not again brought 
up, so it has passed the House as shown in the Journal for- 
the thirty-eighth day,

Thank you again for taking the time to become involved 
with the legislative process.

Regards,

I { :  /  7
d m
Representative Charlie Bussell 
Chairman, Committee on Judiciary

C B :cmz 'V,J •**!>• i. - ' . A '
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Chairman 

House J udiciary Committee 
Member 

House Resources CommitteeP.O. BOX 4-1 325 
Anchorage. Alaska 9 9 5 0 9  

2 48 -1 51 5
Represen ta t ive  Char l ie  Bussel l

A l a s k a  S t a t e  L e g i s l a t u r e
H o u s e  o f  R e p r e s e n t a t iv e s

February 28, 1983
’ . V •

Wayne Lee
Sterling Highway
Homer, Alaska . '

RE: 11B 79 Legislation Pertaining to Peremptory

Thank you for taking the time to give the Committee
your comments via Teleconference during our hearing process 
on HB 79. - • - . : . '

On Wednesday, February 25, 1983, HB 79 was brought 
before the House for second reading and debate. After 
nearly two hours of debate and one attempt at having the 
bill amended, HB 79 was advanced to third reading and voted 
on by the body.

A copy of the House Journal covering action by the 
House for its thirty-eighth day is enclosed and shows the 
voting and progress of HB 79 as it passed the House. At the 
close of the floor action for the day on HB 79, Representative 
Fritz gave notice of reconsideration of his vote, which 
carries the bill to the next legislative day for another 
vote if brought up at that time.

On the next legislative day, HB 79 was not again brought 
up, so it has passed the House as shown in the Journal for 
the thirty-eighth day.

Thank you again for taking the time to become involved 
with the legislative process.

Regards,

C B : cinz
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Represen ta t ive  Char l ie  Bussel l
A l a s k a  S t a t e  L e g i s l a t u r eHouse  of  R epresentatives

February 28, 1983

• •
i

Chairman 
House J udiciary Committee 

Member 
House Resources Committee

i-wi r . c " • ‘-“i
A  « ' - 44V -a IVrl ■

• ; v
Judge Stephen Cline.
Box 73454 .

W i v

... i
■ -A. ■

Fairbands, Alaska

- /*■ A.
Vd»'v ,»• • *> ~
*  I •  .■* V.
,  * . > •  >M |

ti " '

,  - '

I t e  
* ",,v *

*

l « v  V '

V»ri*.' <*.- A ••

'4 ^ w -  -
$ 3 r . t

RE: HB 79, Legislation Pertaining to
Disqualification'"',"!''''• l 1 r  ,

' \  ‘ » * t • j /  ' \
T .O n n  P1 ' V • \  . > ‘ . ' /

Peremptory
.., s C *5 ‘

Dear Judge Cline:.
.. •>. •. \  • J  /• .A S ' . ' ' . - :  \ - -VV O;

. Thank you for taking the tim< to give the Committee 
your comments via Teleconference during our hearing process 
on HB 79.

I " -• . » ! ' • • • ! .  • I .

On Wednesday, February 25, 1983, HB 79 was brought 
before the House for second reading and debate. After 
nearly two hours of debate and one attempt at having the 
bill amended, HB 79 was advanced to third reading and voted 
on by the body.

A copy of the House Journal covering action by the 
House for its thirty-eighth day is enclosed and shows the 
voting and progress of HB 79 as it passed the House. At the 
close of the floor action for the day on HB 79, Representative 
Fritz gave notice of reconsideration of his vote, which 
carries the bill to the next legislative day for another 
vote if brought up at that time.

On the next legislative day, 11B 79 was not again brought 
up, so it has passed the House as shown in the Journal for 
the thirty-eighth day.

Thank you again for taking the time to become involved 
with the legislative process.

—u

. . . .

i*# >,i .» . v  r» t . .  t>. - **«•• ••• •*-• ••* . . ,*V • ♦ .♦. . . t »,... * - _ • P t ► t *r - • V »*
•  W C*" ' *•'. . v,  .  aS' .. . .4  (<V

Regards,

Representative Charlie Bussell 
Chairman, Committee on Judiciary

C B :cmz

. ;.? i ''
. -  •• - .1VJ, 

■ "A* L* •  4HfA

" .. - 'X 
. ’ •
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Chairman 

House J udiciary Committee 
Member 

House Resources CommitteeP.O. Box 4-1 325  
A.YC HO RAGE. ALASKA 9 9 5 0 9  

248-1 51 5
Representa t ive  Char l ie  Bussel l

A l a s k a  S t a t e  L e g i s l a t u r e
Ho u s e  o f  R e pr e s e n t a t iv e s

Henry Camarot
310 K Street, Suite 500
Anchorage, Alaska 99501

HB 79, Legislation Pertaining to Peremptory 
Disqualification

, -. - y ?  h ;  -..v v . f  t
Dear Mr. Camarot:" J  . v C s '  /. v; ’ . ■>.-  • . - * *■ . •. s I *• l .

“ ' \  j /
Thank you for taking the time to give the Committee

your comments via Teleconference during our hearing process 
on HB 79.

* * * ' *r M ip A “ r- • -V >--•■> »rvA*. r—» . /• « 1 . V, . . .  A * r-• *...........................................................................   v ,
On Wednesday, February 25, 1983, HB 79 was brought 

before the House for second reading and debate. After 
nearly two hours of debate and one attempt at having the 
bill amended, HB 79 was advanced to third reading and voted 
on by the body.

A copy of the House Journal covering action by the 
House for its thirty-eighth day is enclosed and shows the 
voting and progress of HB 79 as it passed the House. At the 
close of the floor action for the day on HB 79, Representative 
Fritz gave notice of reconsideration of his vote, which 
carries the bill to the next legislative day for another 
vote if brought up at that time.

On the next legislative day, HB 79 was not again brought 
up, so it has passed the House as shown in the Journal for 
the thirty-eighth, day.

Thank you again for taking the time to become involved 
with the legislative process.

. .. '. Regards, . .

Representative Charlie Bussell 
Chairman, Committee on Judiciary
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Chairman 
House Judiciary Committi 

Member 
House Resources Committee

r . r .
Represen ta t ive  Char l ie  Bussel l

A l a s k a  S t a t e  L e g i s l a t u r e
Ho u s e  o p  r e p r e s e n t a t i v e s

February 28, 1983

Harold Curran 
Box 69
Barrow, Alaska 99723

Dear Mr

Thank you for taking the time to give the Committee 
your commentr— - - "-i-- 1 ~
on HB 79.

On Wednesday, February 25, 1983, HB 79 was brought 
before the House for second reading and debate. After 
nearly two hours of debate and one attempt at having the 
bill amended, HB 79 was advanced to third reading and voted 
on by the body.

A ccuy of the House Journal covering action by the 
House for its thirty-eighth day is enclosed and shows the 
voting and progress of HB 79 as it passed the House. At the 
close of the floor action for r.ho day on HB 79, Representative 
Fritz gave notice of reconsideration of his vote, which 
carries the bil] to the next legislative day for another 
vote if brought up at that time.

On the next legislative day, HB 79 was not again brought 
up, so it has passed the House as shown in the Journal for 
the thirty-eighth day.

Thank you again for taking the time to become .nvolved 
' 'v . with the legislative process. • . A

• - . . .  < '* • I » •-■* - ’ -- 1 *-
Regards,

*  f  ■ *  T

‘ ' ' ’ t  *|. 4 / f ♦

‘M -

•• ' 

C B :c m z

f k w . A  •

. *  .-«• • *
I t e -

Representative Charlie Bussell 
Chairman, Committee on Judiciary

,--7V _.,7;vv* 
'• S’

- v  v
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79, Legislation Pertaining to Peremptory 
qualification ; ■

. ^ v \ \ V v \ '  '  \ v V \  -  . -"  '..V-v/. /  - •;-. -.
i for taking the'time to give the Committee 
via Teleconference' during our hearing process

* . I  ■ ■ % ■ ?
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Represen ta t ive Char l ie  Bussel l
A l a s k a  S t a t e  L e g i s l a t u r e  

Ho u s e  o f  R e p r e s e n t a t iv e s

February 28, 1983

• 'r-V’  - vjv  -
"* v . ■*"■■ y   ̂ *1*”/̂Chairman

House J udiciary Committee• . ».I* »-*
Membc

House Resources Committee

Judge James D. Hornaday 
Box 134
Homer, Alaska 99603

*■ -

Judge

your 
on HB

■ 3  . . H b . 7 . . - ■. . ■ - - . •
On Wednesday, February 25, 1983, HB 79 was brought ■ 

before the House for second reading and debate. After 
nearly two hours of debate and one attempt at having the 
bill amended, HB 79 was advanced to third reading and voted 
on by the body.

BftriK <

■ • '

A copy of the House Journal covering action by the 
House for its thirty-eighth day is enclosed and shows the 
voting and progress of HB 79 as it passed the House. At the 
close of the floor action for the day on HB 79, Representative 
Fritz gave notice of reconsideration of his vote, which 
carries the bill to the next legislative day for another 
vote if brought up at that time.

On the next legislative day, HB 79 was not again brought 
up, so it has passed the House as shown in the Journal for 
the thirty-eighth day.

Thank you again for taking the time to become involved 
with the legislative process. ’ ... ' ,

r -

Regards,

tV j ( o  .

Representative Charlie Bussell 
Chairman, Committee on Judiciary

CB:cmz

.
---i f .  . . .*r• v . ' .v.
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Chairman 
House Judiciary Committee 

Member 
House Resources Committee

Represen ta t ive  Char l ie  Bussel l
A l a s k a  S t a t e  L e g i s l a t u r e  Ho u se  o i R epresentatives

February 28, 1983

George Peck 
Box 596
Seward, Alaska

Thank you for taking the time to give the Committee 
r comments via Teleconferenc e durine our hearing processyour comments via Teleconferenc e during our hea

on HB 79. . W'Vt::;, b y  ,•
* • .* £ 7  * '“■'ir' '..'-".t." ' 7 - '  .r 3 Y *  \-

On Wednesday, February 25, 1983, HB 79 was brought 
before the House for second reacing and debate. After 
nearly two hours of debate and one attempt at having the 
bill amended, HB 79 was advanced to third reading and voted 
on by the body.

w  v* . .

v. *5.4 % y

A copy of the House Journal covering action by the 
House for its thirty-eighth day i.v enclosed and shows Lhe 
voting and progress of HB 79 as it passed the House. At the 
close of the floor action for the day on HB 79, Representative 
Fritz gave notice of reconsideration of his vote, which 
carries the bill to the next legislative day for another 
vote if brought up at that time.

On the next legislative day, IB 79 was hot again brought 
up, so it has passed the House as shown in the Journal for 
the thirty-eighth day.

Thank you again for taking the time to become involved 
with the legislative process. ..

Regards,

■d
Jl ' f  >  •

, . f  • -t . u  • '  . \ <
■ >■ • -V • • • H •’ *  •<> .(*-*
v ' S * #» . •'*» .•.

• * -vv * i*

■ ■ r  T ••V.svr»!
. - • y  . T.r tvv’. - j  '<

Representative Charlie Bussell 
Chairman, Committee on Judiciary • , ' ;

CB-. cinz
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HB 79, Legislation Pertaining to Peremptory 
Disqualification •' t

Thank you for taking the time to give the Committee
your comments via Teleconference during our hearing process
on hb 7 9. ' - C y \ x k. - p* / » « ...# . c n - ' ‘  r*^  • " ,  4  \  •
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POUCH V 
Juneau. Alaska 9981 1 

4 6 5 -4 9 9 0
P.O Box 4-1 3 25  

Anchorage. Alaska 9 9 5 0 9  
2 48 -1 51 5

-V
Chairman 

House J udiciary Committee 
Member 

House Resources Committee

Represen ta t ive  Char l ie  Bussel l
A l a s k a  S t a t e  L e g i s l a t u r e  

Ho u s e  o f  R e p r e s e n t a t iv e s

February 28, 1983

John Rate 
Box 2169 
Homer, Alaska

On Wednesday, February 25, 1983, HB 79 was brought 
before the House for second reading and debate. After 
nearly two hours of debate and one attempt at having the 
bill amended, HB 79 was advanced to third reading and voted 
on by the body.

A copy of the House Journal covering action by the 
House for its thirty-eighth day is enclosed and shows the 
voting and progress of HB 79 as it passed the House. At the 
close of the floor action for the day on HB 79, Representative 
Fritz gave notice of reconsideration of his vote, which 
carries the bill to the next legislative day for another 
vote if brought up at that time.

On the next legislative day, HB 79 was not again brought 
up, so it has passed the House as shown in the Journal for 
the thirty-eighth day.

Thank you again for taking the time to become involved 
with the legislative process.

W B b’aTrA 1* * ■ .* » • • • — • » « •

• m
*-•*-• ? • . . v *>t/, \ > .. .aSmrrS'SiV " *••’* t  *«,.«•».. • # > r

• • *-'V- *•• • . . ' - a . . * - *•,
■ ‘ ‘ •■; Representative Charlie Bussell

Chairman, Committee on Judiciary

CB:cmz
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House Juoiciary Committee
Member 
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248 -1 51 5
Represen ta t ive  Char l ie  Bussel l
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House  of R epresentatives

February 28, 1983
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Ed Bailey
PO Box 2994
Homer, Alaska 99603

• # . • » r • i  .  r . .  . - ,

T* 7<** '*%'•'* x

' v- , ‘j .  s . :-r»y^iL

'■r-'
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nittee

your comments via Teleconference during our 1 
on HB 79.

• ' ' > • ;
On Wednesday, February 25, 1983, HB 79 was brought/k 4- 1a /\ 1 T m m /a n rt rt /n m <4 >-» n rl n w% rt /4 /r 1a zy f- /% A ■t- z-A v>before the House for second reading and debate. After 

nearly two hours of debate and one attempt at having the 
bill amended, HB 79 was advanced to third reading and voted 
on by the body.

A copy of the House Journal covering action by the 
House for its thirty-eighth day is enclosed and shows the 
voting and progress of HB 79 as it passed the House. At the 
close of the floor action for the day on HB 79, Representative 
Fritz gave notice of reconsideration of his vote, which 
carries the bill to the next legislative day for another 
vote if brought up at that time.

On the next legislative day, HB 79 was not again brought 
up, so it has passed the House as shown in the Journal for 
the thirty-eighth day.

Thank you again for taking the time to become involved 
with the legislative process.

Regards,

• v !■■ f" . '  • • *»; Hi y' --. . . v • .
. . . . . . .  . . . . .

. • v. -  . v  ,
> i . * i>
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rlxe Bussell
lO ;

Representative Charlie Bussell
Chairman. Committee on Judiciary* - • J
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Chairman 
House Judiciary Committee 

Member 
House Resources Committee

Represen ta t ive  Char l ie  Bussel l
A l a s k a  S t a t e  L e g is l a t u r eHouse  o r  representat ives

February 28, 1983

Calvin Hand 
Str 490 
Anchor Point' r h  2-v.i^

•<VvvJ,

:i. t R

int, Alaska 99556

i > r t \  I ' * ,\  - V * I t  ,  ,  s

I
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■
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—  *-■*—  ----  the CominitteeThank you for taking the time to give 

your comment" m ‘'1 c ~ r~ J-— --- 
on HB 79

jmments via Teleconference during our hearing process
1 J  • .* * — V • > • •' " -* •* ■'* - r . . ‘ V ’ ' '" ‘ P A  < * ■ ••' . ~A *' * - • 1 " *  * . ... A* • * ’  . r '  * r  • > * «o*.a  , .  . » . » ..  v - a j  *»
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On Wednesday, February 25, 1983, HB 79 \:as brought 
before the House for second reading and debate. After 
nearly two hours of debate and one attempt at having the 
bill amended, HB 79 was advanced to third reading and voted 
on by the bcdy.

A copy of the House Journal covering action by the 
House for its thirty-eighth day is enclosed and shows the 
voting and progress of HB 79 as it passed the House. At the 
close of the floor action for the day on HB 79, Representative 
Fritz gave notice of reconsideration of his vote, which 
carries the bill to the next legislative day for another 
vote if brought up at that time.

On the next legislative day, HB 79 was not again brought 
up, so it has passed the House as shown in the Journal for 
the thirty-eighth day.

Thank you again for taking the time to become involved 
with the legislative process..
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February 28, 1983

Wayne Kessler 
Box 1243 
Homer, Alaska

RE: HB 79, Legisla
Disqualificati• i ' * 4~*

Dear Mr. Kessler:«• * *• v
Thank you for 

your comment 
on HB 79,
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On Wednesday, February 25, 1983, HB 79 was brought 

before the House for second reading and debate. After 
nearly two hours of debate and one attempt at having the 
bill amended, HB 79 was advanced to third reading and voted 
on by the body.

A copy of the House Journal covering action by the 
House for its thirty-eighth day is enclosed and shows the 
voting and progress of HB 79 as it passed the House. At the 
close of the floor action for the day on HB 79, Representative 
Fritz gave nctice jf reconsideration of his vote, which 
carries the bill to the next legislative day for another 
vote if brought up at that time.

On the next legislative day, HB 79 was not again brought 
up, so it has passed the House as shown in the Journal for 
the thirty-eighth day.

Thank you again for taking the time to become involved 
with the legislative process. *v  . • • ✓ -• • . .. , , • / ■ * ■ ?  '♦<- * 'n 'is*.
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Chairman, Committee on Judiciary

i . f '
' ■ •' . :  /'■ ■ • ’> m . V ;.

• ’ * € v. v  A V i  ■ ■ * * '• . . .  ,  . - v y- * *-». •  • p.9 . »•< • ■* • w •
• . . . .  v i  : ’v'-'ViS-



TESTIMONY OF JUDGE JAMES D. HORNADAY, HOMER 
February 2, 1983

tip

Mr. Chairman and ladies and gentlemen of the Committee, thank you for holding 
this hearing and inviting me to address the Committee. I hope I am not the 
monster judge that everyone has been talking about. My name is James D.
Hornaday and from a perspective of nearly 20 years in Alaska I am speaking to 
you today as a judge. The judicial cannons permit and even require that judges 
speak out for the improvement of the administration of justice. And with all of 
the comments by many of my lawyer friends I feel a little like David when he 
went up against Goliath. The men and women of good will can and do differ in 
their opinions, and it does remind a little of the old Alaska adage that if the 
lawyers are against something it must be worthwhile. I wish it were someone 
else who was on the line rather than me, frankly I would rather be playing 
basketball or working on a legal history project. Rut the question of the 
peremptory challenge is involved with the independence of the judiciary and the 
decreasing respect for the judiciary. First of all, the peremptory challenge is 
not a fundamental constitutional right; it does not even exist anywhere in the 
Federal system, and there are Federal judges in every state and territory. 
Apparently it does not even exist ii; the vast majority, about two-thirds of the 
states. Alaska is in the extreme minority. It did not exist in Alaska until a 
few years ago when some lawyers pushed it through the Legislature. The Federal 
system and the majority of states get along just fine without it. Now as one 
example, drunk driving cases are the most serious problem facing the Alaska 
Court System. Over half of all the jury trials in the entire Court System are 
drunk driving cases. Drinking was involved in over 80% of the traffic 
fatalities; over 200 thousand are killed or injured annually on our nation's 
highways. Let's make clear what the Legislature has already done; the 
Legislature has passed legislation providing for up to one year in jail and 
$5,000 fine, revocation of licenses and community work. Now the statutes 
specifically states that for the first offense a defendant is to receive not 
less than 72 consecutive hours. It is too serious a problem to leave in the 
hands of the attorneys and that is the none effect of the peremptory challenge 
without cause. Judges are concerned about the peremptory challenge; it is 
affecting sentences. The Chief Justice has stated publicly that the peremptory 
challenge moderates sentences and that a judge has to walk a fine line and if 
they get too far over they will be removed by the peremption. I was told by the 
presiding judge that I had to ♦•ake peremptions into consideration when I 
sentence. It is the most frequent topic of conversation at the Annual Judicial 
Conference. The leading authority on court delay called the Alaska peremptory 
challenge an absolute abomination, those were his words. Representatives of the 
National Center of State Courts were amazed at the existence of the removal 
without cause. I have heard judges tell the Chief Justice they are concerned 
about the peremption. It is a problem state-wide, not Just in Homer. You have 
heard the lawyer in Bethel and the problems there. You've heard the judges in 
Fairbanks. It exists in Kodiak, Ketchikan, Juneau and all over the state, even 
in multi-judge areas. Now we announced a pattern of sentencing in drunk driving 
cases in Homer about a year ago which was effective, but sentences were clearly 
within the sentences permitted by the Legislature. Fifteen days is less than 5% 
of the maximum penalty. Although the announced pattern is no longer in effect 
and wus rescinded when the higher court ruled that it cou'.d not be applied.
There are sentencing patterns in Alaska, attorneys keep records of the sentences 
of judges. So there are patterns but known only to the judges and the lav/yers. 
The public, including the potential defenders, do not know th_- patterns. It is 
time to open up the System and bring it out from behind the closed doors of the
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legal profession. Now I was a lawyer for 10 years and you are never going to 
satisfy the lawyers on sentencing. About 6 years ago we initiated the first 
work program, alternate work program, for drunk drivers in Alaska. Some lawyers 
supported, but other complained that work was a cruel and unusual punishment.
Now the program has been reinstituted pursuant to the community work which the 
Legislature has made a sentencing tool. Now the lawyers are complaining that we 
are giving too much community work. Also the argument that the System would be 
flooded with time consuming challenges for cause is questionable, as several 
attorneys have indicated that they would not use challenges for cause. Further 
the presiding judge denied a challenge because against me on hearing a DWI case 
after the announced policy was rescinded. The hearing took all of 10 minutes. 
The Court System and the people of Alaska should not be held held hostage by 
attorneys threating to plug the System with challenges for cause. Further 
judges will disqualify themselves if for some reason they should not hear a 
case. There is already a procedure for this approach that is in effect.
However, again note that a judge has to give a reason why they are disqualifying 
themselves. Related to the peremptory challenge is another deep concern which I 
have as a 20 year Alaskan and as a lawyer and a judge and a citizen, and that is 
the growing lack of respect for the Alaska Judiciary among the members of the 
public. Reportedly, concern over the Justice System trailed only the capitol 
move and subsistence in intensity in the recent election. Almost half of the 
voters in the Third District voted not to retain the trial judges last November. 
This negative vote is up nearly 10% in only 4 years. How many years will it be 
before all judges are defeated? Some of the longer serving judges remember when 
they received 85% approval ratings. For the first time in nearly 20 years in 
the legal profession, so many people told me they were voting against all of the 
judges that I lost count. And note that, at least to-date, that most of the 
people, most of the lay people, testifying to you are against the peremption, 
only the lawyers are testifying before you in favor of it. That should tell you 
something. We pride ourselves in Alaska on the merit selection appointment 
procedure for judges. The Judicial Council recommends the Governor appoints and 
the people vote, and yet the present situation with the peremptory challenge is 
worse than the most partisan political election of judges, and that a very few 
attorneys can remove a judge ii hold the System hostage. The cost to the public 
and the wasted expense and time is high. The selection process of which we are 
so proud and the public vote means absolutely nothing. Just as an example, I 
was required to move to Homer to take the judgeship in Homer. The Judicial 
Council recommended me for Homer and the Governor specifically appointed me to 
Homer. The family moved here and has put down deep roots; we have children in 
school of all ages. 1 received good ratings from the lawyers and the highest 
rating from the Alaska Peace Officers and was retaineJ overwhelming by the 
voters in the November election in my home area by a 2 to 1 margin. And 
although I appreciate Mrs. Barnes' invitation to Anchorage, I would prefer 
frankly to remain in Homer. 1 did live in Anchorage for a couple years and I 
have, we have, a lot of friends up there, however we are pretty deeply rooted in 
Homer at the present time. Two weeks after the election I was asked to transfer 
to Anchorage because of the peremptions. I have been assured that there is no 
other reasons for my transfer, only the peremptions. None of my sentences have 
ever been reversed as excessive. Now there are checks and balances that are tar 
more appropriate than peremptions without cause and they are numerous. If a 
judge is doing something improper turn them over to the Judicial Qualifications 
Commission, or challenge the judge for cause, or test the judge in the retention 
elections, or appeal the judge's decision, or ask the judge to voluntarily 
disqualify himself. the message is going out loud and clear to the judges in 
Alaska, to the attorneys and to the public that inspite of the vote of thousands 
that vote means nothing, and a handful of attorneys can accomplish the transfer
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of a judge, and threaten other judges through peremptions for which they do not 
even have to give a reason. All the attorneys have talked about before you are 
the rights of their clients, and these are important rights, no one would say 
that they are not. But what about the rights of the victims? What about the 
rights of society? The Constitution clearly requires a judge to sentence to 
protect society and reformation. No where in the Constitution, in the statutes 
or in the case law is there any indication that a judge is to sentence in order 
to avoid peremptions. And yet the Chief Justice of the Alaska Supreme Court has 
stated publicly that this is happening, and any judge who will level with you 
will tell you the same. The tail is wagging the dog at the present time as the 
attorneys are in effect controlling sentencing, and are now even controlling the 
transfer of judges. Thank you.



P R E E M P T I O N  IS • T O O T E D *  A S A P R O C E D U R E  TO P R O T E C T  L A Y M E N  F R O M  P R E J U D I C I A L  JUDGES' 
H O W E V E R ,  TH A T  P U R P O S E  S E E M S  T O  H A V E  T A K E N  S E C O N D  P L A C E  A S  A T T O R N E Y S  M A Y  USE IT 
TO O B T A I N  F A V O R A B L E  J J U D G E S  F O R  T H E M S E L V E S .  T H E  P A S T  R E C O R D ^ O F  R A C I A L  S E N­
T E N C I N G  W O U L D  I N D I C A T E  T H E  P R E E M P T I O N W A S  AND IS I N E F F E C T I V E . L E G I S L A T I V E  
D E T E R M I N A T I O N  IS W H A T  C O N T I T U T E S  J U D I C I A L  C O N F L I C T S  O F  I N T E R E S T  A N D  B I A S  PLUS 
R E Q U I R I N G  J U D I C I A L  D I S C L O S U R E  A R E  N E C E S S A R Y  J U D I C I A L  I M P R O V E M E N T S .  M E A N I N G F U L  
J U D I C I A L  I M P R O V E M E N T S  C A N N O T  B E  O B T A I N E D  U N T I L  T H F  O F F I C E R S  OF T H E  C O U R T  ARE 
N O T  A L L O W E D  TO V O T E  O N  C O N F L I C T  OF  I N T E R E S T  I S S U E S .

M A R Y / M A T S U  - 3/1 - 2 : 2 5  P.M.

TO: A L L  L E G I S L A T O R S

L E O N A R D  M O F F I T T  
P 0 BOX 748 
P A L M E R  9 9 4 4 5
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INTERIM OFFICE:
P.O. BOX 81435 FAIRBANKS, ALASKA 99708

IN SESSION: POUCH V JUNEAU, ALASKA 09611 (907) 465—*900/4941

A L A S K A  S T A T E  L E G I S L A T U R E  - J
CHA IRMAN10ft3 INTERIOR DELEGATION
MEMBERTRANSPORTATION 

HEALTH. EDUCATION AND SOCIAL SERVICES 
LABOR SUBCOMMITTEE 

JOINT OIL AND GAS 
RURAL EDUCATION ATTENDANCE AREAS

R epresentative M ike Davis 
House District 19

MEMORANDUM O

T o :  M e m b e r s  o f  t h e  H o u s e  J u d i c i a r y  a n d  S t a t e  A f f a i r s

F r o m :  R e p .  M i k e  D a v i s

D a t e :  M a r c h  2 1 ,  1 9 8 3  

R e :  H o u s e  B i l l  7 9

i r s / c o m m i t t e e s ^h G o / v^

E n c l o s e d  i s  a  c o p y  o f  a  l e t t e r  v / r i t t e n  i n  r e g a r d  t o  H o u s e  B i l l  7 9 ,  
w h i c h  w o u l d  r e p e a l  t h e  p e r e m p t o r y  d i s q u a l i f i c a t i o n  o f  j u d g e s .  M r .  
P a r r i s h  p r e s e n t s  s o m e  i n s i g h t f u l  a r g u m e n t s  w h i c h  y o u  m a y  w i s h  t o  
c o n s i d e r  w h e n  e v a l u a t i n g  t h i s  b i l l .



P a r r i s h  L a w  O f f i c e
O. NELSON PARRISH 
JAMES A. PARRISH 
LANCE C. PARRISH

A PCC rcsSiONAL CORPORATION
ATTORNEYS AT LAW 

S 3 6  FOURTH AVENUE 
F A IR B A N K S, ALASKA 90701

TELEPHONE 
0 0 7 ) <5 6 '<070

ROE Z =7 A. PARRISH C- COUNSEL
M a r c h  10, 1 9 8 3

R e p r e s e n t a t i v e  M i k e  D a v i s  
C a p i t o l  O f f i c e  B u i l d i n g  

P c u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  R e p r e s e n t a t i v e  D a v i s :

I a m  w r i t i n g  r e g a r d i n g  H o u s e  B i l l  79 w h i c h  h a s  a p p a r e n t l y  b e e n  
i n t r o d u c e d  in t h e  F i r s t  S e s s i o n  o f  t h e  1 3 t h  L e g i s l a t u r e .  T h i s  
b i l l  p r o v i d e s  t h a t  t h e  c u r r e n t  A l a s k a  S t a t u t e  2 2 . 2 0 . 0 2 2  p r o v i d i n g  
f o r  p e r e m p t o r y  d i s q u a l i f i c a t i c n  o f  j u d g e s  b e  r e p e a l e d .  I w i s h  t o  

e x p r e s s  m y  m o s t  s i n c e r e  o p i n i o n  t h a t  t h e  p a s s a o e  o f  t h i s  b i l l  
w o u l d  c o n s t i t u t e  a c i a n t  l e a p  b a c k w a r d  in t h e  s t r u g g l e  f o r  a f a i r  
a n d  i m p a r t i a l  j u d i c i a r y  in A l a s k a .

I t a k e  a p a r t i c u l a r  i n t e r e s t  in t h i s  b i l l  b e c a u s e  m y  f a t h e r ,  

R o b e r t  A .  P a r r i s h ,  s t r o n g l y  s u p p o r t e d  it w h e n  it w a s  o r i g i n a l l y  
p a s s e d .  I h a v e  p a i d  s p e c i a l  a t t e n t i o n  t o  t h e  e f f e c t  w h i c h  it h a s  
h a d  u p o n  t h e  j u d i c i a r y  a n d  j u s t i c e  in i n d i v i d u a l  c a s e s .  T h a v e  
c o n s u l t e d  w i t h  n u m e r o u s  o t h e r  l a w y e r s  w h o s e  o p i n i o n s  I r e s p e c t .  
A m o n g  t h o s e ,  t h e  n e a r  u n a n i m o u s  c o n s e n s u s  is t h a t  t h e  p e r e m p t o r y  

d i s q u a l i f i c a t i o n  p r o c e d u r e  h a s  b e e n  o f  g r e a t  b e n e f i t  t o  t h e  s t a t e  
a n d  s h o u l d  n o t  b e  a b a n d o n e d .

T h e  p e r e m p t o r y  d i s q u a l i f i c a t i o n  p r o c e d u r e  o p e r a t e s  o n  t w o  

i n d e p e n d e n t  l e v e l s .  E a c h  i s  b a s i c  t o  f a i r  a d j u d i c a t i o n  o f  b o t h  
c i v i l  a n d  c r i m i n a l  c o n t r o v e r s i e s  in t h i s  s t a t e .

O n  the f i r s t  l e v e l ,  t h e  d i s q u a l i f i c a t i o n  p r o c e d u r e  h e l p s  i n s u r e  
t h a t  a p a r t y  o r  h i s  c o u n s e l  w i l l  n o t  b e  r e q u i r e d  t o  p a r t i c i p a t e  
i n  l i t i g a t i o n  b e f o r e  a j u d g e  w h o  is c o n s c i o u s l y  o r  u n c o n s c i o u s l y  

b i a s e d  a g a i n s t  hi m .  D e s p i t e  i t s  r a p i d  g r o w t h  a n d  l a r g e  s i z e ,  
A l a s k a  i s  a s m a l l  s t a t e  in t e r m s  o f  i t s  c i t i z e n s  i n t e r - r o l a t i o n -  

s h i p s  a n d  t h e i r  r e l a t i o n s h i p  w i t h  t h e  j u d i c i a r y .  L a w y e r s  

e s p e c i a l l y  h a v e  t h e  o c c a s i o n  to g o  b e f o r e  t h e  s a m e  j u d g e  t i m e  a n d  
t i m e  a g a i n  d u r i n g  t h e  c o u r s e  of t h e  a v e r a g e  y e a r .  T r i a l  j u d g e s  
w i e l d  s u b s t a n t i a l  p o w e r  w e l l  b e y o n d  t h a t  w h i c h  c a n  b e  c o n t r o l l e d  
b y  a p p e l l a t e  r e v i e w .  T h e  p o t e n t i a l  is a l w a y s  p r e s e n t  t h a t  a 
j u d g e  w i l l  f o r  n o n - j u d i c i a l  r e a s o n s  a c t  in a b i a s e d  m a n n e r  

a g a i n s t  a g i v e n  a t t o r n e y  o r  p a r t y .  T h e  a v a i l a b i l i t y  o f  a 
p e r e m p t o r y  c h a l l e n g e  e f f e c t i v e l y  p r e c l u d e s  a j u d g e  f r o m  a t  l e a s t  
r e p e a t e d l y  a c t i n g  in a b i a s e d  m a n n e r  a g a i n s t  a l a w y e r  o r  p a r t y .



R e p r e s e n t a t i v e  D a v i s
M a r c h  1 0 ,  1 9 8 3
P a c e  2

A d d i t i o n a l l y ,  d e s p i t e  t h e  h i g h  q u a l i t y  o f  t h e  A l a s k a n  j u d i c i a r y ,  
l a w y e r s  a r e  o f t e n  c o r r e c t  in t h e  b e l i e f  t h a t  a c e r t a i n  j u d g e  m a y  

n o t  b e  p r o p e r l y  s u i t e d  t o  t h e  t r i a l  o f  a c e r t a i n  t y p e  o f  c a s e .  
A g a i n ,  t h e  p e r e m p t o r y  c h a l l e n g e  p r o c e d u r e  h e l p s  i n s u r e  t h a t  s u c h  

a l a w y e r  o r  h i s  c l i e n t  w i l l  n o t  b e  b o u n d  t o  a c c e p t  a g i v e n  j u d g e  

t o  t r y  a n y  g i v e n  t y p e  o f  c a s e .

A t  t h e  s e c o n d  l e v e l ,  t h e  p e r e m p t o r y  c h a l l e n g e  p r o c e d u r e  p r o m o t e s  

a n c  a s s u r e s  t h a t  t h e  j u d i c i a r y  w i l l  in g e n e r a l  o p e r a t e  in a 
c o m p l e t e l y  u n b i a s e d  m a n n e r  a n d  w i l l  s t r i v e  t o  p r o v i d e  j u s t i c e  

u n i f o r m l y .

I t  i s  e a s y  t o  s a y  a t  t h i s  s t a g e  o f  t h e  j u d i c i a r y ' s  d e v e l o p m e n t  

t h a t  w e  d o  n o t  n e e d  a p e r e m p t o r y  c h a l l e n g e  l a w  b e c a u s e  t h e r e  is 

n o  e v i d e n c e  t h a t  a n y  j u d g e  h a s  b e e n  a c t i n g  in a b i a s e d  m a n n e r  
t o w a r d  a n y  p a r t i c u l a r  a t t o r n e y s  o r  a n y  p a r t i c u l a r  t y p e  o f  c a s e s .  
B u t ,  t h i s  h a s  n o t  a l w a y s  b e e n  t h e  c a s e .  T h e r e  h a v e  in t h e  p a s t  
b e e n  s t r o n g  i n t e r - p e r s o n a l  c o n f l i c t s  b e t w e e n  l a w y e r s  a n d  j u d g e s  
w h i c h  h a v e  r e s u l t e d  in b i a s e d  d e c i s i o n s .  L i k e w i s e ,  b e f o r e  t h e  
p e r e m p t o r y  c h a l l e n g e  l a w  t h e r e  w a s  m u c h  l e s s  u n i f o r m i t y  in 

j u d i c i a l  a p p l i c a t i o n  o f  t h e  law. It is m y  s t r o n g  b e l i e f  t h a t  t h e  
p e r e m p t o r y  c h a l l e n g e  lav; h a s  c o n t r i b u t e d  s u b s t a n t i a l l y  t o  t h e  

i m p r o v e d  j u d i c i a l  s i t u a t i o n  in t h i s  s t a t e .

T h e  e x e r c i s e  o f  a p e r e m p t o r y  c h a l l e n g e  in a n y  g i v e n  c a s e  i s  of 
l i t t l e  s i g n i f i c a n c e  t o  a j u d g e .  H o w e v e r ,  if a p a t t e r n  d e v e l o p s  
w h e r e b y  a c e r t a i n  a t t o r n e y  is r e p e a t e d l y  c h a l l e n g i n g  t h e  s a m e  

j u d g e ,  i t  b e c o m e s  a p p a r e n t  t o  t h e  b a r  in g e n e r a l  t h a t  t h a t  
a t t o r n e y  d o e s  n o t  b e l i e v e  h e  c a n  g e t  a f a i r  t r i a l  in f r o n t  of 

t h a t  j u d g e .  N o  j u d g e  w i s h e s  to b e  s u b j e c t  t o  s u c h  p u b l i c  o p i n i o n  
a n d  t h e r e f o r e  e a c h  s t r i v e s  t o  a v o i d  b i a s  in h i s  a t t i t u d e  t o w a r d s  

a t t o r n e y s  a n d / o r  p a r t i e s  a n d  t h e i r  c a s e s .  T h i s  o f f i c e  h a s  n o t  
h a d  o c c a s i o n  t o  p e r e m p t o r i l y  c h a l l e n g e  a j u d g e  f o r  m a n y  y e a r s .  

N e v e r t h e l e s s ,  w e  c o n s i d e r  t h e  r i g h t  t o  a p e r e m p t o r y  c h a l l e n g e  a 
f u n d a m e n t a l  g u a r a n t e e  o f  t h e  h i g h  q u a l i t y  a n d  u n b i a s e d  j u d i c i a r y  

t h a t  w e  h a v e .

L i k e w i s e ,  if a n y  j u d g e  d e v e l o p s  a p a t t e r n  o f  b i a s  in a g i v e n  t y p e  
o f  c a s e ,  t h a t  p a t t e r n  w i l l  s o o n  b e c o m e  e v i d e n t  t h r o u g h  t h e  u s e  o f  

p e r e m p t o r y  c h a l l e n g e s .  A g a i n ,  si.nce s u c h  a p a t t e r n  is i n d i c a t i v e  
o f  b i a s ,  n o  j u d g e  w o u l d  w a n t  it t o  c o n t i n u e .  T h e r e f o r e ,  h e  w i l l  
b e  s p u r r e d  t o  c l o s e l y  e v a l u a t e  h i s  r u l i n g s  in l i g h t  o f  t h o s e  of 
o t h e r  j u d g e s  a n d  c o n f o r m  t o  t h e m .  In t h i s  w a y ,  t h e  j u d i c i a r y  
a c t s  in a m o r e  u n i f o r m  m a n n e r .  U n i f o r m  a p p l i c a t i o n  o f  l a w s  is 
d e s i r a b l e .  A s i d e  f r o m  e q u a l i t y  o f  t r e a t m e n t ,  i t  s p e e d s  t h e  
r e v i s i o n  p r o c e s s  if t h e  p e o p l e  o r  t h e  l a w m a k e r s  d i s a g r e e  w i t h  t h e  

m a n n e r  o f  a p p l i c a t i o n .
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P e r h a p s  t h e  m o s t  i m p o r t a n t  a t t r i b u t e  o f  t h e  p e r e m p t o r y  c h a l l e n g e  
p r o c e d u r e  is t h a t  i t  a l l o w s  a t t o r n e y s  t o  r e p r e s e n t  t h e i r  c l i e n t s  
t o  t h e  f u l l e s t  e x t e n t  w i t h o u t  f e a r  o f  s u b s e q u e n t  j u d i c i a l  
r e p r i s a l  in o t h e r  c a s e s .  In t h e  a b s e n c e  o f  a p e r e m p t o r y  
c h a l l e n g e  r u l e ,  j u d g e s  c a n  d e v e l o p  t h e  a t t i t u d e  t h a t  t h e y  a r e  

a l w a y s  r i g h t  a n d  t h a t  a n y  a t t o r n e y  w h o  c h a l l e n g e s  t h e i r  j u d g m e n t  
b y  o p e n l y  d i s a g r e e i n g  w i t h  it o r  a p p e a l i n g  it is w r o n g .  In t h e  
a b s e n c e  o f  a p e r e m p t o r y  c h a l l e n g e ,  a c h a l l e n g e  t o  t h e  a u t h o r i t y  
o f  s u c h  a j u d g e  w i l l  b e  m e t  w i t h  c o n s c i o u s  o r  u n c o n s c i o u s  
r e t a l i a t o r y  m e a s u r e s  in a s u b s e q u e n t  c a s e .

I a m  p l e a s e d  t o  s a y  t h a t  in F a i r b a n k s ,  a t  l e a s t ,  t h e r e  is n o  
e v i d e n c e  of s u c h  a t t i t u d e s .  H o w e v e r ,  a s  t h e y  d i d  e x i s t  b e f o r e  
t h e  p e r e m p t o r y  c h a l l e n g e  l a w  a n d  d o  e x i s t  in o t h e r  s t a t e s  w i t h o u t  
s u c h  a law, I a m  c o n s t r a i n e d  t o  b e l i e v e  t h a t  u h e r e  is a c a u s e  a n d  

a.Tfect r e l a t i o n s h i p .

I h a v e  n o t  1 a d  a n y  e x p e r i e n c e  w i t h  p o l i t i c a l  c o n t r o v e r s i e s  in t h e  

c o u r t s .  H o w e v e r ,  I w o u l d  a s s u m e  t h a t  t h e  r i s k  o f  a b i a s e d  j u d g e  
is a s  g r e a t  t h e r e  a s  i t  is in o t h e r  t y p e s  o f  c a s e s .  A s  a 
l a w m a k e r ,  I w o u l d  t h i n k  t h a t  y o u  w o u l d  b e  e s p e c i a l l y  a t t u n e d  t o  
t h e  i m p o r t a n c e  t h a t  a n  u n b i a s e d  j u d g e  m a k e s  in a l e g a l  
c o n t r o v e r s y .  I a m  s u r e  y o u  c a n  s e e  a s  w e l l  as I t h a t  t h e r e  is 
a l w a y s  t h e  p o t e n t i a l  f o r  t h e  s e l e c t i o n  o f  a j u d g e  w h o  s i m p l y  
s h o u l d  n o t  b e  c h o s e n  t o  h e a r  a g i v e n  c a s e .  I a l s o  h o p e  y o u  c a n  
u n d e r s t a n d  t h a t  j u d g e s ,  a s  h u m a n  b e i n g s ,  a r e  s e n s i t i v e  t o  t h e i r  
r e p u t a t i o n  a s  t o  f a i r n e s s .  S i n c e  t h e  p e r e m p t o r y  c h a l l e n g e  r u l e  

m a y  b e  t h e  s i n g l e m o s t  i m p o r t a n t  m e a n s  b y  w h i c h  j u d i c i a l  
r e p u t a t i o n s  c a n  b e  d e v e l o p e d  a n d  c o m m u n i c a t e d ,  t h e i r  c o n t i n u e d  

e x i s t e n c e  is c r i t i c a l .

I u n d e r s t a n d  t h a t  t h e r e  a r e  c o n c e r n s  o f  e x p e d i e n c y  w h i c h  w o u l d  
m i l i t a t e  in f a v o r  o f  r e p e a l i n g  t h e  p e r e m p t o r y  c h a l l e n g e  r u l e .  I, 
f o r  o n e ,  f a v o r  t a k i n g  m e a s u r e s  w h i c h  i n c r e a s e  t h e  e f f i c i e n c y  a n d  
r e d u c e  t h e  c o s t  o f  t h e  l e g a l  s y s t e m .  N e v e r t h e l e s s ,  t h e  
i m p o r t a n c e  o f  t h e  p e r e m p t o r y  c h a l l e n g e  p r o c e d u r e  in t e r m s  o f  
j u d i c i a l  q u a l i t y  a n d  f a i r n e s s  o f f s e t s  b y  f a r  i t s  c o s t  in t e r m s  o f  
e f f i c i e n c y  a n d  e x p e n s e .  T h e r e f o r e ,  I h o p e  t h a t  y o u  w i l l  o p p o s e  

p a s s a g e  o f  H o u s e  E i l l  79.

J A P :mgs
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D e a r  R e p r e s e n t a t i v e  B u s s e l l :

I a m  w r i t i n g  r e g a r d i n g  H o u s e  B i l l  79 w h i c h  b s a p p a r e n t l y  b e e n  
i n t r o d u c e d  in t h e  F i r s t  S e s s i o n  o f  t h e  1 3 t h  L e g i s l a t u r e .  T h i s  
b i l l  p r o v i d e s  t h a t  t h e  c u r r e n t  A l a s k a  S t a t u t e  2 2 . 2 0 . 0 2 2  p r o v i d i n g  
f o r  p e r e m p t o r y  d i s q u a l i f i c a t i o n  o f  j u d g e s  b e  r e p e a l e d .  T w i s h  t o  
e x p r e s s  m y  m o s t  s i n c e r e  o p i n i o n  t h a t  t h e  p a s s a g e  o f  t h i s  b i l l  
w o u l d  c o n s t i t u t e  a cii.ant l e a p  b a c k w a r d  in t h e  s t r u g g l e  f o r  a f a i r  
a n d  i m p a r t i a l  j u d i c i a r y  in A l a s k a .

I t a k e  a p a r t i c u l a r  i n t e r e s t  in t h i s  
R o b e r t  A. P a r r i s h ,  s t r o n g l y  s u p p o r t e d  
p a s s e d .  I h a v e  p a i d  special, a t t e n t i o n  
h a d  u p o n  t h e  j u d i c i a r y  a n d  j u s t i c e  in 
c o n s u l t e d  w i t h  n u m e r o u s  o t h e r  l a w y e r s  
A m o n g  t h o s e ,  t h e  n e a r  u n a n i m o u s  c o n s e n s u s  is 
d i s q u a l i f i c a t i o n  p r o c e d u r e  h a s  b e e n  o f  g r e a t  b e n e f i t  
a n d  s h o u l d  n o t  b e  a b a n d o n e d .

b i l l  b e c a u s e  m v  f a t h e r ,  
i t  w h e n  it w a s  o r i g i n a l l y  
t o  t h e  e f f e c t  w h i c h  it h a s  
i n d i v i d u a l  c a s e s .  T h a v e  
w h o s e  o p i n i o n s  I r e s p e c t .

t h a t  t h e  p e r e m p t o r y  
t o  t h e  s t a t e

T h e  p e r e m p t o r y  d i s q u a l i f i c a t i o n  p r o c e d u r e  o p e r a t e s  o n  t w o  
i n d e p e n d e n t  l e v e l s .  E a c h  is b a s i c  t o  f a i r  a d j u d i c a t i o n  o f  b o t h  
civil, a n d  c r i m i n a l  c o n t r o v e r s i e s  in t h i s  s t a t e .

O n  t h e  f i r s t  l e v e l ,  t h e  d i s q u a l i f i c a t i o n  p r o c e d u r e  h e l p s  .insure 

t h a t  a p a r t y  o r  h i s  c o u n s e l  w i l l  n o t  b o  r e q u i r e d  t o  p a r t i c i p a t e  
in l i t i g a t i o n  b e f o r e  a j u d g e  w h o  i s  c o n s c i o u s l y  o r  u n c o n s c i o u s l y  
b i a s e d  a g a i n s t  him. D e s p i t e  i t s  r a p i d  g r o w t h  a n d  l a r g e  s i z e ,  
A l a s k a  is a s m a l l  s t a t e  in t e r m s  o f  i t s  c i t i z e n s  i n t e r - r e l a r i . o n -  
s h i p s  a n d  t h e i r  r e l a t i o n s h i p  w i t h  t h e  j u d i c i a r y .  L a w y e r -  
e s p e c i a l l y  h a v e  t h e  o c c a s i o n  t o  g o  b e f o r e  t h e  s a m e  j u d g e  t i m e  a n d  
t i m e  a g a i n  d u r i n g  t h e  c o u r s e  o f  t h e  a v e r a g e  y e a r .  T r i a l  j u d g e s  
w i e l d  s u b s t a n t i a l  p o w e r  w e l l  b e y o n d  t h a t  w h i c h  c a n  b e  c o n t r o l l e d  
b y  a p p e l l a t e  r e v i e w .  T h e  p o t e n t i a l  is a l w a y s  p r e s e n t  t h a t  a 
j u d g e  w i l l  f o r  n o n - j u d i c i a l  r e a s o n s  act. in a b i a s e d  m a n n e r  
a g a i n s t  a g i v e n  a t t o r n e y  o r  p a r t y .  T h e  a v a i l a b i l i t y  o f  a 
p e r e m p t o r y  c h a l l e n g e  e f f e c t i v e l y  p r e c l u d e s  a j u d g e  f r o m  a t  l e a s t  
r e p e a t e d l y  a c t i n g  in a b i a s e d  m a n n e r  a g a i n s t  a l a w y e r  o r  p a r t y .
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A d d i t i o n a l l y ,  d e s p i t e  t h e  h i g h  q u a l i t y  o f  t h e  A l a s k a n  j u d i c i a r y ,  
l a w y e r s  a r e  o f t e n  c o r r e c t  in t h e  b e l i e f  t h a t  a c e r t a i n  j u d g e  m a y  
n o t  b e  p r o p e r l y  s u i t e d  t o  t h e  t r i a l  o f  a c e r t a i n  t y p e  o f  c a s e .  
A g a i n ,  t h e  p e r e m p t o r y  c h a l l e n g e  p r o c e d u r e  h e l p s  i n s u r e  t h a t  s u c h  
a l a w y e r  o r  h i s  c l i e n t  w i l l  n o t  b e  b o u n d  t o  a c c e p t  a g i v e n  j u d g e  
t o  t r y  a n y  g i v e n  t y p e  o f  c a s e .

A t  t h e  s e c o n d  l e v e l ,  t h e  p e r e m p t o r y  c h a l l e n g e  p r o c e d u r e  p r o m o t e s  
a n d  a s s u r e s  t h a t  t h e  j u d i c i a r y  w i l l  in g e n e r a l  o p e r a t e  in a 
c o m p l e t e l y  u n b i a s e d  m a n n e r  a n d  w i l l  s t r i v e  t o  p r o v i d e  j u s t i c e  
u n i f o r m l y .

It is e a s y  t o  s a y  a t  t h i s  s t a g e  o f  t h e  j u d i c i a r y ' s  d e v e l o p m e n t  
t h a t  w e  d o  n o t  n e e d  a p e r e m p t o r y  c h a l l e n g e  l a w  b e c a u s e  t h e r e  is 
n o  e v i d e n c e  t h a t  a n y  j u d g e  h a s  h e e n  a c t i n g  in a b i a s e d  m a n n e r  
t o w a r d  a n y  p a r t i c u l a r  a t t o r n e y s  o r  a n y  p a r t i c u l a r  t y p e  o f  c a s e s .  
B u t ,  t h i s  h a s  n o t  a l w a y s  b e e n  t h e  c a s e .  T h e r e  h a v e  in t h e  p a s t  
b e e n  s t r o n g  i n t e r - p e r s o n a l  c o n f l i c t s  b e t w e e n  l a w y e r s  a n d  j u d g e s  
w h i c h  h a v e  r e s u l t e d  in b i a s e d  d e c i s i o n s .  L i k e w i s e ,  b e f o r e  t h e  
p e r e m p t o r y  c h a l l e n g e  l a w  t h e r e  w a s  m u c h  l e s s  u n i f o r m i t y  in 
j u d i c i a l  a p p l i c a t i o n  o f  t h e  law. It is m y  s t r o n g  b e l i e f  t h a t  t h e  
p e r e m p t o r y  c h a l l e n g e  l a w  h a s  c o n t r i b u t e d  s u b s t a n t i a l l y  t o  t h e  
i m p r o v e d  j u d i c i a l  s i t u a t i o n  in t h i s  s t a t e .

T h e  e x e r c i s e  o f  a p e r e m p t o r y  c h a u e n g e  in a n y  g i v e n  c a s e  is o f  
l i t t l e  s i g n i f i c a n c e  t o  a j u d g e .  H o w e v e r ,  if a p a t t e r n  d e v e l o p s  
w h e r e b y  a c e r t a i n  a t t o r n e y  is r e p e a t e d l y  c h a l l e n g i n g  t h e  s a m e  
j u d g e ,  it b e c o m e e  a p p a r e n t  to t h e  b a r  in g e n e r a l  that, t h a t  
a t t o r n e y  d o e s  n o t  b e l i e v e  h e  c a n  get. a f a i r  tri a l  in f r o n t  o f  
c h a t  j u d g e .  N o  j u d g e  w i s h e s  t o  lie s u b j e c t  t o  s u c h  p u b l i c  o p i n i o n  
a n d  t h e r e f o r e  e a c h  s t r i v e s  t o  a v o i d  b i a s  in h i s  a t t i t u d e  t o w a r d s  
a t t o r n e y s  a n d / o r  p a r t i e s  a n d  t h e i r  c a s e s .  T h i s  o f f i c e  h a s  n o t  
h a d  o c c a s i o n  t o  p e r e m p t o r i l y  c h a l l e n g e  a j u d g e  f o r  m a n y  y e a r s .  
N e v e r t h e l e s s ,  w e  c o n s i d e r  t h e  r i g h t  to a p e r e m p t o r y  c h a l l e n g e  a 
f u n d a m e n t a l  g u a r a n t e e  o f  t h e  h i g h  q u a l i t y  a n d  u n b i a s e d  j u d i c i a r y  
t h a t  w e  h a v e .

L i k e w i s e ,  i f  a n y  j u d g e  d e v e l o p s  a p a t t e r n  o f  b i a s  in a q i v e n  t y p e  
o f  c a s e ,  t h a t  p a t t e r n  w i 11 s o o n  b e c o m e  e v i d e n t  t h r o u g h  t h e  u s e  of 
p e r e m p t o r y  c h a l l e n g e s .  A g a i n ,  s i n c e  s u c h  a p a t t e r n  is i n d i c a t i v e  
o f  b i a s ,  n o  j u d g e  w o u l d  w a n t  it to c o n t i n u e .  T h e r e f o r e ,  h e  w i l l  
b e  s p u r r e d  t o  c l o s e l y  e v a l u a t e  h i s  r u l i n g s  in l i g h t  o f  t h o s e  o f  

o t h e r  j u d g e s  a n d  c o n f o r m  t o  t h e m .  In t h i s  w a y ,  t h e  j u d i c i a r y  
a c t s  in a m o r e  u n i f o r m  m a n n e r .  U n i f o r m  a p p l i c a t i o n  o f  lav/s is 
d e s i r a b l e .  A s i d e  f r o m  e q u a l i t y  o f  t r e a t m e n t ,  it s p e e d s  t h e  
r e v i s i o n  p r o c e s s  if t h e  p e o p l e  o r  t h e  l a w m a k e r s  d i s a g r e e  w i t h  t h e  
m a n n e r  o f  a p p l i c a t i o n .
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P e r h a p s  t h e  m o s t  i m p o r t a n t  a t t r i b u t e  o f  t h e  p e r e m p t o r y  c h a l l e n g e  
p r o c e d u r e  is t h a t  i t  a l l o w s  a t t o r n e y s  t o  r e p r e s e n t  t h e i r  c l i e n t s  
t o  t h e  f u l l e s t  e x t e n t  w i t h o u t  f e a r  o f  s u b s e q u e n t  j u d i c i a l  
r e p r i s a l  in o t h e r  c a s e s .  In t h e  a b s e n c e  o f  a p e r e m p t o r y  
c h a l l e n g e  r u l e ,  j u d g e s  c a n  d e v e l o p  t h e  a t t i t u d e  t h a t  t h e y  a r e  
a l w a y s  r i g h t  a n d  t h a t  a n y  a t t o r n e y  w h o  c h a l l e n g e s  t h e i r  j u d g m e n t  
b y  o p e n l y  d i s a g r e e i n g  w i t h  it o r  a p p e a l i n g  it is w r o n g .  In t h e  
a b s e n c e  o f  a p e r e m p t o r y  c h a l l e n g e ,  a c h a l l e n g e  t o  t h e  a u t h o r i t y  
o f  s u c h  a j u d g e  w i l l  b e  m e t  w i t h  c o n s c i o u s  o r  u n c o n s c i o u s  
r e t a l i a t o r y  m e a s u r e s  in a s u b s e q u e n t  c a s e .

I a m  p l e a s e d  t o  s a y  t h a t  in F a i r b a n k s ,  a t  l e a s t ,  t h e r e  is n o  
e v i d e n c e  o f  s u c h  a t t i t u d e s .  H o w e v e r ,  as t h e y  d i d  e x i s t  b e f o r e  

t h e  p e r e m p t o r y  c h a l l e n g e  l a w  a n d  d o  e x i s t  in o t h e r  s t a t e s  w i t h o u t  
s u c h  a law, I a m  c o n s t r a i n e d  t o  b e l i e v e  t h a t  t h e r e  is a c a u s e  a n d  
e f f e c t  r e l a t i o n s h i p .

I h a v e  n o t  h a d  a n y  e x p e r i e n c e  w i t h  p o x x t i c a l  c o n t r o v e r s i e s  in t h e  

c o u r t s .  H o w e v e r ,  J w o u l d  a s s u m e  t h a t  t h e  r i s k  o f  a b i a s e d  j u d g e  
is as g r e a t  t h e r e  a s  it is in o t h e r  t y p e s  o f  c a s e s .  A s  a 
lav/maker, T w o u l d  t h i n k  t h a t  y o u  w o u l d  b e  e s p e c i a l l y  a t t u n e d  to 
t h e  i m p o r t a n c e  t h a t  a n  u n b i a s e d  j u d g e  m a k e s  in a l e g a l
c o n t r o v e r s y .  T a m  s u r e  y o u  c a n  s e e  as w e l l  as I t h a t  t h e r e  is 
a l w a y s  t h e  p o t e n t i a l  f o r  t h e  s e l e c t i o n  o f  a j u d g e  w h o  s i m p l y
s h o u l d  n o t  b e  c h o s e n  t o  h e a r  a g i v e n  c a s e .  I a l s o  h o p e  y o u  c a n
u n d e r s t a n d  t h a t  j u d g e s ,  as h u m a n  b e i n g s ,  a r e  s e n s i t i v e  to t h e i r  
r e p u t a t i o n  a s  t o  f a i r n e s s .  S i n c e  t h e  p e r e m p t o r y  c h a l l e n g e  r u l e  
m a y  b e  t h e  s i n g l e m o s t  i m p o r t a n t  m e a n s  b y  w h i c h  judicial,
r e p u t a t i o n s  c a n  b e  d e v e l o p e d  a n d  c o m m u n i c a t e d ,  t h e i r  c o n t i n u e d  
e x i s t e n c e  is c r i t i c a l .

I u n d e r s t a n d  t h a t  t h e r e  a r e  c o n c e r n s  o f  e x p e d i e n c y  w h i c h  w o u l d  
m i l i t a t e  in f a v o r  o f  r e p e a l i n g  t h e  p e r e m p t o r y  c h a l l e n g e  r u l e .  I, 
f o r  o n e ,  f a v o r  t a k i n g  m e a s u r e s  w h i c h  i n c r e a s e  t h e  e f f i c i e n c y  a n d  
r e d u c e  t h e  c o s t  o f  t h e  l e g a l  s y s t e m .  N e v e r t h e l e s s ,  t h e  
i m p o r t a n c e  o f  t h e  p e r e m p t o r y  c h a l l e n g e  p r o c e d u r e  in t e r m s  o f  
j u d i c i a l  o u n l i t y  a n d  f a i r n e s s  o f f s e t s  b y  f a r  i t s  c o s t  in t e r m s  o f  
e f f i c i e n c y  a n d  e x p e n s e .  T h e r e f o r e ,  T h o p e  t h a t  y o u  w i l l  o p p o s e  
p a s s a g e  o f  H o u s e  B i l l  79.
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R e p r e s e n t a t i v e  C h a r l e s  B u s s e l l  

A l a s k a  H o u s e  of R e p r e s e n t a t i v e s  
P o u c h  \ , M a i l  S t o p  3 1 0 0  
J u n e a u ,  A K  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  B u s s e l l :

I h a d  h o p e d  to a t t e n d  the t e l e p h o n e  c o n f e r e n c e  w i t h  y o u  
s o m e  w e e k s  a g o  c o n c e r n i n g  the d e l i b e r a t i o n s  by t h e  H o u s e  

J u d i c i a r y  C o m m i t t e e  on w h e t h e r  to c o n t i n u e  to p e r m i t  the 
p r e e m p t i o n  of t r i a l  j u d g e s .  A c o n f l i c t i n g  c o u r t  a p p e a r a n c e  

m a d e  it i m p o s s i b l e  for me to a t t e n d .  As a r e s u l t  I a m

w r i t i n g  to y o u  to e x p r e s s  the r e a s o n s  I t h i n k  the r i g h t  to
p r e e m p t  a j u d g e  s h o u l d  be p r e s e r v e d .

W h i l e  p r e e m p t i o n  of j u d g e s  has b e e n  a f a i r l y  l o n g s t a n d­

ing p r a c t i c e ,  the s i t u a t i o n  i n v o l v i n g  J u d g e  H o r n a d a y  in 
H o m e r  has, for the f i r s t  time, p u t  the p r o p r i e t y  of that 
p r a c t i c e  in f o c u s .  I u n d e r s t a n d  th a t  J u d g e  H o r n a d a y  is p r e ­
e m p t e d  in a p p r o x i m a t e l y  R ( H  of the d r u n k e n  d r i v e n  c a s e s  
w h i c h  are on his c a l e n d a r  on the b a s i s  of his p u b l i c a l l y  
a n n o u n c e d  p o l i c y  of a u t o m a t i c a l l y  i m p o s i n g  a s u b s t a n t i a l l y  
l o n g e r  s e n t e n c e  t h a n  the m a n d a t o r y  t h r e e - d a y  p r o v i s i o n  n o w  
a p p l i c a b l e .  I d o  n o t  k n o w  J u d g e  H o r n a d a y .  I h a r b o r  n o  ill 
w i l l  t o w a r d  him. I t h i n k  that he is b o t h  s i n c e r e  a n d  m i s ­
t a k e n  a n d  t h a t  h i s  p o s i t i o n  d e m o n s t r a t e s  the n e e d  for the 

r i g h t  to p r e e m p t  a n y  g i v e n  j u d g e  if the c i r c u m s t a n c e s  w a r ­

ra n t  it.

P e o p l e  a r e  free o n l y  to the e x t e n t  th e y  a r e  n o t  v u l n e r ­
a b l e  to the a r b i t r a r y  e x e r c i s e  of p o w e r .  T o  p r o t e c t  f r e e d o m  
a n d  to p r e v e n t  d i s p a r a t e  t r e a t m e n t  of p e r s o n s  by t h o s e  w i t h  

p o w e r ,  the rule of Law w a s  e s t a b l i s h e d  as a b a s i c  t e n e t  of 
o u r  c o n s t i t u t i o n a l  s c h e m e .  T h a t  m e a n s  n o t h i n g  m o r e  n o r  l e s s  
t h a n  a g u a r a n t e e  th a t  o b j e c t i v e  s t a n d a r d s  w i l l  be e s t a b l i s h ­

ed  w h i c h  a p p l y  to all p e r s o n s  w h o s e  c o n d u c t  c o m e s  w i t h i n  the 
a m b i t  of t h o s e  s t a n d a r d s .  It e l i m i n a t e s  p e r s o n s  b e i n g  h e l d
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to a s t a n d a r d  of w h i c h  t h e y  are not a w a r e  o r  w h i c h  is 

a p p l i e d  to s o m e  a n d  not to o t h e r s .  It o f f e n d s  a n y  r e a s o n­
a b l e  p e r s o n ' s  s e n s e  of f a i r n e s s  to be t r e a t e d  d i f f e r e n t l y  
t h a n  a n o t h e r  f o r  t h e  s a m e  a c t  o r  o m i s s i o n  u n d e r  s i m i l a r  

c i r c u m s t a n c e s .  E v e n  a c h i l d  u n d e r s t a n d s  th i s  b a s i c  n o t i o n  

of f a i r  pla y .

T h e  m e a n s  by w h i c h  s t a n d a r d s  a r e  s e t  for t h e  c o n d u c t  of 
A l a s k a n s  is t h r o u g h  l e g i s l a t i o n  by t h e i r  e l e c t e d  r e p r e s e n t a ­
ti v e s .  By t h a t  m e a n s  e v e r y b o d y  p a r t i c i p a t e s  in the p r o c e s s  
of d e c i d i n g  w h a t  s t a n d a r d s  w i l l  g o v e r n  them. O n c e  t h o s e  
s t a n d a r d s  a r e  e s t a b l i s h e d ,  t h e y  a r e  e x p e c t e d  of e v e r y o n e .

As a r e s u l t ,  I s h o u l d  n o t  be p u n i s h e d  f o r  s o m e t h i n g  f r o m  
w h i c h  y o u  a r e  e x e m p t  o r  a n y o n e  e l s e  m i g h t  be e x e m p t  as a 
m a t t e r  of s o m e  s u b j e c t i v e  or u n i l a t e r a l  a c t i o n  by s o m e o n e  in 
a u t h o r i t y .

T h e  h a v o c  w r o u g h t  by d r u n k e n  d r i v e r s  in t h i s  s t a t e  is a 
d i s g r a c e .  H o w e v e r ,  t h a t  d o e s  not j u s t i f y  me i m p o s i n g  my 
p e r s o n a l  s t a n d a r d s  on o t h e r s .  N o r  d o e s  it j u s t i f y  a j u d g e  

i m p o s i n g  h i s  p e r s o n a l  s t a n d a r d s  on o t h e r s .  It is t h e  
r e s p o n s i b i l i t y  of the e l e c t i v e  r e p r e s e n t a t i v e s  of the p e o p l e  
of t h i s  s t a t e  to e s t a b l i s h  the s t a n d a r d s  by w h i c h  c i t i z e n s  
m u s t  c o n d u c t  t h e m s e l v e s .  T h e  s t a t e  l e g i s l a t u r e  has d e c i d e d  
t h a t  t h r e e  d a y s  is the a p p r o p r i a t e  s e n t e n c e  for the f i r s t  

d r u n k  d r i v i n g  c o n v i c t i o n  u n d e r  m o s t  c i r c u m s t a n c e s ,  w i t h  the 
d i s c r e t i o n  to i m p o s e  h e a v i e r  s e n t e n c e s  if e g r e g i o u s  c i r c u m ­
s t a n c e s  e x i s t .  rf a j u d g e  d e c i d e s  t h a t  he w i l l  a u t o m a t i c a l ­

ly i m p o s e  s u b s t a n t i a l l y  l o n g e r  s e n t e n c e s  th a n  t h o s e  e s t a b ­
l i s h e d  by the l e g i s l a t u r e ,  he is i m p o s i n g  his p e r s o n a l  
s t a n d a r d s  on t h o s e  p e r s o n s  w h o  c o m e  b e f o r e  him. T o  the 

e x t e n t  a j u d g e  c o n s i d e r s  h i s  s u b j e c t i v e  j u d g m e n t  to be 
s u p e r i o r  to t h a t  m a n d a t e d  by the s t a t e  l e g i s l a t u r e ,  he p r e ­
e m p t s  the l e g i s l a t i v e  p r o c e s s .

J u d g e s  a r e  s w o r n  to u p h o l d  the law. T h e y  s h o u  Id 

t h e r e f o r e  a p p l y  l e g a l  s t a n d a r d s .  I n d u l g i n g  p e r s o n a l  
s t a n d a r d s  is u n f a i r  b e c a u s e  it p u t s  a v e r a g e  c i t i z e n s  in a 
p o s i t i o n  of h a v i n g  to g u e s s  w h a t  the p e r s o n a l  p r e f e r e n c e s  of 
e a c h  j u d g e  m i g h t  he w h e n  c o n d u c t i n g  t h e m s e l v e s  d u r i n g  t h e i r  

d a i l y  l i v e s .  C i t i z e n s  of t h i s  s t a t e  a r e  e n t i t l e d  to k n o w  
w h a t  the c o n s e q u e n c e s  of t h e i r  a c t s  a r e  by r e f e r r i n g  to the 
laws of this s t a t e .

It is a v e r y  b a s i c  p r i n c i p l e  t h a t  c i t i z e n s  s h o u l d  be 
r u l e d  by law, not men. A j u d i c i a l  s y s t e m  w i l l  be r e s p e c t e d
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o n l y  to the e x t e n t  it n o t  o n l y  is f a i r  b u t  is a l s o  p r e c e i v e d  

t o  be fair. T h e r e  is no d i s c e r n i b l e  r e a s o n  f o r  a p e r s o n  w h o  

c o m e s  b e f o r e  a j u d g e  to be t r e a t e d  d i f f e r e n t l y  t h a n  a p e r s o n  
w h o  c o m e s  b e f o r e  a n y  o t h e r  j u d g e  in t h i s  s t a t e  f o r  t h e  s a m e  

c h a r g e ,  p a r t i c u l a r l y  w h e n  the l e g i s l a t u r e  h a s  p r o v i d e d  a 
g u i d e  w h i c h  a l l  j u d g e s  a r e  e x p e c t e d  to f o l l o w  a b s e n t  s p e c i a l  
c i r c u m s t a n c e s .

I p e r s o n a l l y  w o u l d  p r e f e r  b e t t e r  l a w s  t h a n  t h o s e  n o w  o n  
t h e  b o o k s  c o n c e r n i n g  d r u n k  d r i v i n g .  T o  t h a t  e x t e n t  I s h a r e  

J u d g e  H o r n a d a y ' s  v i e w s .  If y o u  a g r e e  w i t h  J u d g e  H o r n a d a y ' s  
v i e w s  on d r u n k e n  d r i v i n g ,  I u r g e  y o u  to s u p p o r t  r e m e d i a l  
l e g i s l a t i o n  t h a t  a p p l i e s  to a l l  d r u n k e n  d r i v e r s  in t h i s  

s t a t e .  I u r g e  y o u  not to a d o p t  the p r i n c i p l e  t h a t  a l l o w s  
the p e o p l e  of t h i s  s t a t e  to be s u b j e c t e d  to t h e  p e r s o n a l  
s t a n d a r d s  of e v e r y  j u d g e  in t h i s  s t a t e .  T h e  r u l e  of l a w  is 

t o o  i m p o r t a n t  to be s a c r i f i c e d  f o r  the e x p e d i e n c y  a n d  t h e  
e m o t i o n a l  a p p e a l  of the d r u n k  d r i v i n g  i s s u e .  O n l y  if p e r ­
s o n s  w h o  c o m e  b e f o r e  the j u d i c i a l  s y s t e m  h a v e  the r i g h t  to 
e x c l u d e  j u d g e s  w h o  a r e  k n o w n  to h a v e  p e r s o n a l  b i a s  in a 
g i v e n  a r e a  c a n  the r u l e  of l a w  be p r o m o t e d  w i t h  the s o r t  of 
a s s u r a n c e  t h a t  the p e o p l e  of t h i s  s t a t e  d e s e r v e  a n d  a r e  
e n t i t l e d  to e x p e c t .

J H B / v m d
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R e p r e s e n t a t i v e  C h a r l i e  B u s s e l l  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: H o u s e  B i l l  79,

R e p e a l i n g  P e r e m p t o r y  D i s q u a l i f i c a t i o n  of J u d g e s

D e a r  R e p r e s e n t a t i v e  B u s s e l l :

H o u s e  B i l l  79 w o u l d  e l i m i n a t e  t h e  p e r e m p t o r y  c h a l l e n g e  of 
j u d g e s .  It w o u l d  t h u s  o n l y  a l l o w  c h a l l e n g e s  of j u d g e s  f o r  
c a u s e  u n d e r  A . S .  2 2 . 2 0 . 0 2 0 .  If o n l y  c h a l l e n g e s  f o r  c a u s e  a r e  
a l l o w e d ,  t h e n  c h a l l e n g e s  f o r  c a u s e  w i l l  i n c r e a s e .  U n d e r  t h e  
p r e s e n t  s y s t e m ,  I d o  n o t  h e s i t a t e  to a p p e a r  b e f o r e  j u d g e s  
t h a t  I h a v e  c h a l l e n g e d  p e r e m p t o r i l y .  T h e r e  a r e  m a n y  r e a s o n s  
f o r  c h a n g i n g  a j u d g e .

H o w e v e r ,  if y o u  c h a l l e n g e  a j u d g e  f o r  c a u s e ,  it is a v e r y  
s e r i o u s  a c c u s a t i o n .  T o u  m u s t  s t a t e ,  b y  a f f i d a v i t ,  t h a t  y o u  
f e e l  t h e  j u d g e  c a n n o t  be f a i r  a n d  i m p a r t i a l .  In a w a y .  y o u  
a r e  s t a t i n g  t h e  j u d g e  L a s  n o t  f o l l o w e d  t h e  j u d i c i a l  c a n o n s  of 
e t h i c s .  S / h e  h a s  f a i l e d  to r e c u s e  h i m s e l f  or h e r s e l f  w h e n  
t h a t  is w h a t  s h o u l d  h a v e  h a p p e n e d .  If I e v e r  h a d  to 
c h a l l e n g e  a j u d g e  f o r  c a u s e .  I w o u l d  n e v e r  w a n t  to a p p e a r  
b e f o r e  t h a t  j u d g e  a g a i n .  I w o u l d  c o n t i n u e  to c h a l l e n g e  t h a t  
j u d g e  for c a u s e ,  p a r t i c u l a r l y  if t h a t  is w h a t  m y  c l i e n t  
w a n t e d  or i n s i s t e d  u p o n .

U s i n g  t h i s  m e t h o d  of d i s q u a l i f i c a t i o n  w i l l  c a u s e  a n  i n c r e a s e  
in l e g a l  c o s t s  a n d  e x p e n s e s  f o r  c l i e n t s ,  a n d  w i l l  i n c r e a s e  
t h e  w o r k  of j u d g e s .  A t t o r n e y s  s/ill h a v e  to f i l e  m o t i o n s  to 
d i s q u a l i f y  f o r  c a u s e ,  a c c o m p a n i e d  b y  a f f i d a v i t s  a n d  

m e m o r a n d a .  T h e r e  w i l l  be h e a r i n g s  o n  t h e  m o t i o n .  If t h e  
m o t i o n  is f i r s t  d e n i e d ,  t h e n  it is a s s i g n e d  to a n o t h e r  j u d g e  
f o r  h e a r i n g  u n d e r  A . S .  2 2 . 2 0 . 0 2 0 ( c ) .  If t h e  m o t i o n  is s t i l l  
d e n i e d ,  t h e  q u e s t i o n  c a n  g o  u p  o n  a p p e a l ,  or at l e a s t  a 
p e t i t i o n  f o r  r e v i e w  c a n  b e  f i l e d .  T h e  p e r e m p t o r y  c h a l l e n g e  

s y s t e m  is so m u c h  m o r e  e f f i c i e n t ,  t h a t  it s h o u l d  be r e t a i n e d .

If t h e r e  a r e  p r o b l e m s  b e c a u s e  t h e r e  a r e  T i n g l e  j u d g e  
d i s t r i c t s ,  t h o s e  a r e  p r o b l e m s  s h o u l d  be s o l v e d  b y  i n g e n i o u s
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use of telephone hearings, and, if necessary, assignment of a 
judge from a different district to handle motions and the 
trial. Eliminating the peremptory challenge of judges will 
not solve the problem.

Alaska is still a small enough state that many people know 
judges that they come before. If they are not comfortable, 
for whatever reason, they should have the right to one 
peremptory challenge. The times when this has become a 
problem for the court system are times when a judge has 
announced publically the sentence s/he intends to give in all 
drunk driving cases, for example, or cases where lawyers and 
litigants have consistently felt that the judge's demeanor or 
decisions were unacceptable.

The peremptory system works very efficiently. If a judge is 
challenged, another judge is very simply assigned to the 
case. One piece of paper needs to be filed by the attorney, 
and another is filed by the courts. (See Civil Rule 42.)

The peremptory challenge of judges should be retained. I 
urge you to defeat House Bill 79.

Sincerely.

SCHAIBLE, STALEY. DeLISIO & COOK. Inc.

Barbara L. Schuhmann

BLS:skb
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