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F i s c a l  N o t e  M a r c h  13, 1984
A n a l y s i s
H B  697

T h i s  b i l l  w a s  r e q u e s t e d  to p r e s c r i b e  the r i g h t s ,  at 

d e a t h ,  o f  a m a r r i e d  p e r s o n  w h o  h a s  c o m m u n i t y  p r o p e r t y  a c q u i r e d  

p r i o r  to a c h a n g e  in d o m i c i l e  to A l a s k a ,  o r  w h i c h  is t r a c e a b l e  to 

c o m m u n i t y  p r o p e r t y ,  w h e r e  t h e  s p o u s e s  h a v e  n o t  i n d i c a t e d  an 

i n t e n t i o n  t h a t  t h e i r  c o m m u n i t y  r i g h t s  be s e v e r e d .

T h e  A c t  c o d i f i e s  w h a t  the C o d e  R e v i s i o n  C o m m i s s i o n  

b e l i e v e s  is n o w  c o m m o n  l a w  in A l a s k a .  T h e  A c t  s h o u l d  h e l p  

e l i m i n a t e  t h e  n e c e s s i t y  o f  s t a t i n g  t h a t  c o m m o n  l a w  t h r o u g h  

l i t i g a t i o n ,  thus s a v i n g  p r i v a t e  p a r t i e s  s o m e  l i t i g a t i o n  e x p e n s e  

a n d  r e d u c i n g  c o u r t  costs. B e c a u s e  the b i l l  d e a l s  o n l y  w i t h  

p r i v a t e  e s t a t e  i n t e r e s t s ,  it w i l l  n o t  h a v e  a f i s c a l  i m p a c t  on 

s t a t e  g o v e r n m e n t  o p e r a t i o n s ,  o t h e r  t h a n  s l i g h t l y  r e d u c i n g  c r o w d e d  

c o u r t  c a l e n d a r s .
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B I L L Y  G. D E R R IE R

S e n a t o r  B i l l  Ray , C h a i r m a n  
A l a s k a  L e g i s l a t i v e  C o u n c i l  
P o u c h  V, S t a t e  C a p i t o l  
J u n e a u ,  A l a s k a  9 9 8 1 1

RE: (1)

( 2 )

(3)

(4)

(5)

D e a r  S e n a t o r  Ray:

a b i l l  r e l a t i n g  to p r i n c i p a l  a n d  (HB 
i n c o m e  of t r u s t s ;
a b i l l  r e l a t i n g  to a d m i n i s t r a t i o n  (HB 
of d e c e d e n t s '  e s t a t e s ;  
a b i l l  r e l a t i n g  to  r e n u n c i a t i o n  of (HB 
of r i g h t s  in d e c e d e n t s '  e s t a t e s ;  
a b i l l  r e l a t i n g  to m a r r i e d  p e r s o n s '  (HB 
r i g h t s  in a f a m i l y  h o m e ;  a n d  
a b i l l  r e l a t i n g  to t he  u n i f o r m  d i s -  (HB 
p o s i t i o n  of c e r t a i n  p r o p e r t y  r i g h t s  
a t  d e a t h

6 9 3 / S B  511) 

6 9 4 / S B  512) 

6 9 5 / S B  513) 

6 9 6 / S B  514) 

6 9 7 / S B  515)

P u r s u a n t  to A S  2 4 . 2 0 ,  t h e  A l a s k a  C o d e  R e v i s i o n  
C o m m i s s i o n  h a s  p r e p a r e d  t he  e n c l o s e d  b i l l s  a n c  r e s p e c t f u l l y  a s k s  
t h a t  t h e y  be i n t r o d u c e d  in t h e  l e g i s l a t u r e .

T h e y  a r e  t e c h n i c a l  b i l l s  t h e  c o m m i s s i o n  h a s  b e e n  
w o r k i n g  o n  w i t h  the  p r o b a t e  c o m m i t t e e  of th e A l a s k a  Bar 
A s s o c i a t i o n .  T h e y  r e l a t e  g e n e r a l l y  to  r i g h t s  a t  d e a t h  a n d  to 
p r o p e r t y  a r r a n g e m e n t s  t h a t  u s u a l l y  h a v e  t h e i r  i n c e p t i o n  in 
d e a t h .

A t  its  l a s t  m e e t i n g ,  the  L e g i s l a t i v e  C o u n c i l  a g r e e d  to 
i n t r o d u c e  the  b ill s.

O n e  of the b i l l s ,  t h e  b i l l  o n  d i s p o s i t i o n  of c e r t a i n  
p r o p e r t y  r i g h t s  a t  d e a t h , w a s  p r e v i o u s l y  in the l e g i s l a t u r e  b u t  
r e c e i v e d  l i t t l e  n o t i c e .  It is r e v i v e d  a t  t he  r e q u e s t  of the 
p r o b a t e  c o m m i t t e e  of the A l a s k a  B a r  A s s o c i a t i o n ,  a n d  t h a t

I
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c o m m i t t e e  h a s  a d v i s e d  th e c o m m i s s i o n  t h a t  it w i l l  a c t i v e l y  
s u p p o r t  t h e  bill.

A  c o m m e n t a r y  o n e a c h  b i l l  is e n c l o s e d .

J W A : c h w  

E n c l o s u r e s

cc: Ho n.  B i l l  S h e f f i e l d
H o n .  E d m o n d  W. Bu r k e ,  C h i e f  J u s t i c e  
M y r t o n  R. C h a r n e y ,  E x e c u t i v e  D i r e c t o r  

L e g i s l a t i v e  A f f a i r s  A g e n c y

J o h n  W. A b b o t t ,  C h a i r m a n  
A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n
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-- C O V E R S  I D E N T I C A L  BILLS: HB 697 &  SB 515 --

A L A S K A  C O D E  R E V I S I O N  C O M M I S S I O N  
C O M M E N T A R Y  T O  A C C O M P A N Y  B I L L  O N  

U N I F O R M  D I S P O S I T I O N  O F  C E R T A I N  P R O P E R T Y  R I G H T S  A T  D E A T H  A C T

The A c t  is i n t e n d e d  to p r e s c r i b e  the rights, 
at death, of a m a r r i e d  p e r s o n  w h o  h a s  c o m m u n i t y  
p r o p e r t y  a c q u i r e d  prior to a c h a n g e  in d o m i c i l e  to 
Alaska, or w h i c h  is t r a c e a b l e  to c o m m u n i t y  property, 
w h e r e  the spouses have not i n d i c a t e d  a n  i n t e n t i o n  that 
their c o m m u n i t y  rights be severed.

The A c t  codifie s w h a t  the c o d e  r e v isi on  
c o m m i s s i o n  b e l i e v e s  is now the c o m m o n  l a w  in Alaska.
The A c t  is intended to e l i m i n a t e  the n e c e s s i t y  of 
Btating that coumon law throug h litigation.

A S  1 3 . 4 1 . 0 0 5  d e f i n e s  the p r o p e r t y  w h i c h  is s u b j e c t  to 
d i s p o s i t i o n  u n d e r  c h a p t e r  41. S u b s e c t i o n  (1) c o v e r s  al l  p e r s o n a l  
p r o p e r t y  a c q u i r e d  by the s p o u s e s  w h i l e  d o m i c i l e d  in a c o m m u n i t y  
p r o p e r t y  s t a t e  to the e x t e n t  t h a t  p r o p e r t y  w o u l d  h a v e  b e e n  
t r e a t e d  as c o m m u n i t y  p r o p e r t y  at  the ti me  of a c q u i s i t i o n  u n d e r  
t h e  law s of t h a t  s t a t e  a n d  in w h i c h  the s p o u s e s  h a v e  e x p r e s s e d  no  
i n t e n t  to s ev er  t h e i r  c o m m u n i t y  r i g h t s .  A l s o  i n c l u d e d  w o u l d  be 
p r o p e r t y  w h i c h  the s p o u s e s  h a v e  a g r e e d  to t r e a t  as c o m m u n i t y  
p r o p e r t y .  S u b s e c t i o n  (2) c o v e r s  real p r o p e r t y  in th e s t a t e  (real 
p r o p e r t y  l o c a t e d  in o t h e r  s t a t e s  w o u l d  be t r e a t e d  u n d e r  th e l a w s  
of t h o s e  s ta te s)  to th e e x t e n t  th a t it can  be t r a c e d  to a 
c o m m u n i t y  s o u r c e  (e.g. . w a s  p u r c h a s e d  w i t h  th e p r o c e e d s  of 
c o m m u n i t y  p r o p e r t y ) .

AS  1 3 . 4 1 . 0 1 0  e s t a b l i s h e s  r e b u t t a b l e  p r e s u m p t i o n s  
i n t e n d e d  to a s s i s t  a c o u r t  in a p p l y i n g  t h e  d e f i n i t i o n s  of sec.
5. The  p r e s u m p t i o n s  are  th a t (1) p r o p e r t y  a c q u i r e d  by a m a r r i e d  
p e r s o n  w h i l e  d o m i c i l e d  in a c o m m u n i t y  p r o p e r t y  s t a t e  is a n d  
r e m a i n s  c o m m u n i t y  p r o p e r t y ,  a n d  (2) p r o p e r t y  a c q u i r e d  by a 
m a r r i e d  p e r s o n  w h i l e  d o m i c i l e d  in a c o m m o n  l aw  st ate , t i t l e  to 
w h i c h  i n c l u d e d  a r i g h t  of s u r v i v o r s h i p ,  is no t c o m m u n i t y  
p r o p e r t y .

A S  1 3 . 4 1 . 0 1 5  r e q u i r e s  t h a t  o n e - h a l f  of a d e c e a s e d  
m a r r i e d  p e r s o n ' s  p r o p e r t y  to w h i c h  th e c h a p t e r  a p p l i e s ,  i . e . . 
c o m m u n i t y  p r o p e r t y  or p r o p e r t y  t r a c e a b l e  to it, b e c o m e s  the  
p r o p e r t y  of th e  s u r v i v i n g  s p o u s e  a n d  is n o t  s u b j e c t  to 
t e s t a m e n t a r y  or i n t e s t a t e  d i s p o s i t i o n .  Th e  o t h e r  h a l f  is s u b j e c t  
to the a p p l i c a b l e  m a n n e r  of d i s p o s i t i o n .  T h e  o n e - h a l f  of the  
p r o p e r t y  to w h i c h  the c h a p t e r  a p p l i e s  is m a d e  n o t  s u b j e c t  to t h e  
s u r v i v i n g  s p o u s e ' s  e l e c t i v e  share.
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AS 13 r 4 1 . 0 2 0  p r o v i d e s  a m e t h o d  fo r the  p e r f e c t i o n ,  by 
m e a n s  of a c o u r t  ord er , of the t i t l e  to p r o p e r t y  p a s s i n g  to the 
s u r v i v i n g  s p o u s e  u n d e r  th e p r o v i s i o n s  of t h i s  c h a p t e r .  It is 
i n t e n d e d  to p r o t e c t  the  p e r s o n a l  r e p r e s e n t a t i v e  f r o m  l i a b i l i t y  
for  f a i l i n g  to s e a r c h  the  d e c e d e n t ' s  e s t a t e  for p r o p e r t y  to w h i c h  
t h e  c h a p t e r  a p p l i e s .  T h e  p e r s o n a l  r e p r e s e n t a t i v e ' s  d u t y  m a y  be 
r e i n s t a t e d  b y  w r i t t e n  d e m a n d  of the s u r v i v i n g  s p o u s e  or t h a t  
s p o u s e ' s  s u c c e s s o r  in i n t e r e s t .

A S 1 3 . 4 1 . 0 2 5  p r o v i d e s  a m e t h o d  w h e r e b y  the  p e r s o n a l  
r e p r e s e n t a t i v e ,  h eir , or d e v i s e e  m a y  i n s t i t u t e  a n  a c t i o n  to 
p e r f e c t  the s u r v i v i n g  s p o u s e ' s  t i t l e  to p r o p e r t y  to w h i c h  th e 
c h a p t e r  a p p l i e s .  It is a c o r o l l a r y  to sec. 20.

A S 1 3 . 4 1 . 0 3 0  p r o t e c t s  p u r c h a s e r s  a n d  l e n d e r s  t a k i n g  a 
s e c u r i t y  i n t e r e s t ,  w h o  a c q u i r e  s u c h  i n t e r e s t  for v a l u e ,  a f t e r  the 
s p o u s e ' s  dea th ,  f r o m  l i a b i l i t y  to a p e r s o n  w h o  a p p e a r s  to h a v e  
t i t l e  to p r o p e r t y  to w h i c h  th e  c h a p t e r  a p p l i e s .  It is i n t e n d e d  
to p e r m i t  r e l i a n c e  u p o n  a p p a r e n t  t i t l e  a n d  to f a c i l i t a t e  b o t h  
a s c e r t a i n m e n t  of t i t l e  a n d  d i s p o s i t i o n  of a s s e t s  w h e r e  a d e q u a t e  
c o n s i d e r a t i o n  is paid.

AS 1 3 . 4 1 . 0 3 5  m e r e l y  s t a t e s  t h a t  th e  r i g h t s  of c r e d i t o r s  
in p r o p e r t y  to w h i c h  th e c h a p t e r  a p p l i e s  is n o t  a f f e c t e d .

AS  1 3 . 4 1 . 0 4 0  m a k e s  c l e a r  t h a t  the  r i g h t s  of s p o u s e s  to 
s e v e r  t h e i r  c o m m u n i t y  p r o p e r t y  i n t e r e s t s  or to c r e a t e  a f o r m  of 
o w n e r s h i p  n o t  s u b j e c t  to t h i s  c h a p t e r  a r e  in n o w a y  l i m i t e d  by 
the c h a p t e r .

AS 1 3 . 4 1 . 0 4 5  p r o v i d e s  t h & t  the  c h a p t e r  d o e s  no t  
a u t h o r i z e  the t e s t a m e n t a r y  d i s p o s i t i o n  of p r o p e r t y  w h i c h  is 
o t h e r w i s e  p r e v e n t e d  f r o m  s uc h d i s p o s i t i o n .

AS 1 2 ^ L L _ Q J H  a nd . . 13 .41,.055 p r o v i d e  for u n i f o r m
c o n s t r u c t i o n  a n d  a p p l i c a t i o n  a n d  for c i t a t i o n  for s h o r t  tit le , 
r e s p e c t i v e l y .

N i n e  s t a t e s  h a v e  a d o p t e d  the 1 9 7 1  u n i f o r m  Act.
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