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F i s c a l  N o t e  M a r c h  13, 1984
A n a l y s i s
H B  696

T h i s  b i l l  w a s  r e q u e s t e d  b y  t h e  C o d e  R e v i s i o n  C o m m i s s i o n  

to r e m o v e  c e r t a i n  a n a c h r o n i s m s  a n d  w o u l d  r e p e a l  c e r t a i n  s t a t u t o r y  

p r o v i s i o n s  that c a u s e  u n c e r t a i n t y  in  t i t l e s  to A l a s k a  r e a l  

p r o p e r t y .  T h e  p r o t e c t i o n s  a f f o r d e d  a w i d o w  b y  the r i g h t  o f  d o w e r  

ar e  n o w  a f f o r d e d  b y  v a r i o u s  o p t i o n s  u n d e r  the U n i f o r m  P r o b a t e  

C o de, as a r e  the p r o t e c t i o n s  a f f o r d e d  a w i d o w e r  u n d e r  the r e l a t e d  

" c u r t e s y "  right. T h i s  b i l l  w o u l d  r e p e a l  s o m e  of t h e  p r o t e c t i o n s  

o n c e  a f f o r d e d  a m a r r i e d  p e r s o n  u n d e r  c o m m o n  l a w  d o w e r  and 

c u r t e s y .  B e c a u s e  t h e  b i l l  o n l y  d e a l s  w i t h  p r i v a t e  p r o p e r t y  

r i g h t s ,  it w i l l  n o t  h a v e  a f i s c a l  i m p a c t  on s t a t e  g o v e r n m e n t  

o p e r a t i o n s .
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J O H N  W .  A B B O T T  -  C H A I R M A N  
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P A T R I C K  M.  R O O E Y  
C H A R L I E  B U S S E L L  

L. 8. K U R T Z ,  JR.
J U D G E  (Rrr. ) T H O M A S  O. O T E W A R T  

F R E D E R I C  E. B R O W N

A LA S K A  STATE L E G IS LA T U R E  
P O U C H  Y • S T A T E  C A P I T O L  

J U N E A U .  A L A S K A  93811 
( 8 0 ?  I A 6 5 . A 5 7 0

M a r c h  1, 1 9 8 4

c x c c u t i v c  s c c u c T A n v  

B I L L Y  G. B E R R I E R

S e n a t o r  Bi l l  Ra y,  C h a i r m a n  
A l a s k a  L e g i s l a t i v e  C o u n c i l  
P o u c h  V, S t a t e  C a p i t o l  
J u n e a u ,  A l a s k a  9 9 8 1 1

RE: (1) a b i l l  r e l a t i n g  to p r i n c i p a l  a n d  (HB 6 9 3 / S B  511)
i n c o m e  o f  t r u s t s ;

(2) a b i l l  r e l a t i n g  t o  a d m i n i s t r a t i o n  (HB 6 9 4 / S B  512)
of d e c e d e n t s '  e s t a t e s ;

(3) a b i l l  r e l a t i n g  to r e n u n c i a t i o n  of (HB 6 9 5 / S B  513) 
of r i g h t s  in d e c e d e n t s '  e s t a t e s ;

(4) a b i l l  r e l a t i n g  to m a r r i e d  p e r s o n s '  (HB 6 9 6 / S B  514)
r i g h t s  in  a f a m i l y  h o m e ;  a n d

(5) a b i l l  r e l a t i n g  to ahe u n i f o r m  d i s -  (HB 6 9 7 / S B  515)
p o s i t i o n  of c e r t a i n  p r o p e r t y  r i g h t s
a t  d e a t h

D e a r  S e n a t o r  Ray:

P u r s u a n t  to AS 2 4 . 2 0 ,  t h e  A l a s k a  C o d e  R e v x s i o n  
C o m m i s s i o n  h a s  p r e p a r e d  th e e n c l o s e d  b i l l s  a nc  r e s p e c t f u l l y  a s k s  
t h a t  t h e y  be i n t r o d u c e d  in t h e  l e g i s l a t u r e .

T h e y  a r e  t e c h n i c a l  b i l l s  th e c o m m i s s i o n  h a s  b e e n  
w o r k i n g  on w i t h  the p r o b a t e  c o m m i t t e e  of t he  A l a s k a  B ar 
A s s o c i a t i o n .  T h e y  r e l a t e  g e n e r a l l y  t o  r i g h t s  a t  d e a t h  a n d  to 
p r o p e r t y  a r r a n g e m e n t s  t n a t  u s u a l l y  h a v e  t h e i r  i n c e p t i o n  in 
d e a t h .

At  its  l a s t  m e e t i n g ,  t he  L e a i s l a t i v e  C o u n c i l  a g r e e d  to 
i n t r o d u c e  the b i l l s.

O n e  of t he b i l l s ,  t h e  b i l l  on d i s p o s i t i o n  of c e r t a i n  
p r o p e r t y  r i g h t s  a t  d e a t h ,  w a s  p r e v i o u s l y  in the l e g i s l a t u r e  b u t  
r e c e i v e d  l i t t l e  n o t i c e .  It is r e v i v e d  a t  the r e q u e s t  of the 
p r o b a t e  c o m m i t t e e  of th e A l a s k a  B a r  A s s o c i a t i o n ,  a n d  t h a t

I
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P a g e  2

c o m m i t t e e  h a s  a d v i s e d  th e c o m m i s s i o n  t h a t  it • w i l l  a c t i v e l y  
s u p p o r t  t h e  bi ll .

A  c o m m e n t a r y  on e a c h  b i l l  is e n c l o s e d .

J W A : c h w

E n c l o s u r e s

cc: H o n .  B i l l  S h e f f i e l d
H o n .  E d m o n d  W. B u r k e ,  C h i e f  J u s t i c e  
H y r t o n  R. C h a r n e y ,  E x e c u t i v e  D i r e c t o r  

L e g i s l a t i v e  A f f a i r s  A g e n c y

J d n n  W. A b b o t t ,  C h a i r m a n  
A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n
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-- C O V E R S  I D E N T I C A L  BILLS: HB 696 &  SB 514 --

A L A S K A  C O D E  R E V I S I O N  C O M M I S S I O N  
C O M M E N T A R Y  T O A C C O M P A N Y  B I L L  R E L A T I N G  TO  
M A R R I E D  P E R S O N S’ R I G H T S  IN A  F A M I L Y  H O M E

T h i s  b i l l  w o u l d  r e m o v e  c e r t a i n  a n a c h r o n i s m s  
a n d  w o u l d  r e p e a l  c e r t a i n  s t a t u t o r y  p r o v i s i o n s  t h a t  
c a u s e  u n c e r t a i n t y  in t i t l e s  t o  A l a s k a  r e a l  p r o p e r t y .
T h e  p r i n c i p a l  p r o v i s i o n s  to b e  r e p e a l e d  a r e  A S  
3 4 . 1 5 . 0 1 0 ( b ) ,  (c) a n d  (d ) , s u b s e c t i o n s  t h a t  d e a l  w i t h  
c o n v e y a n c e s  o f  " t h e  f a m i l y  h o m e  or h o m e s t e a d " .

T h e  o t h e r  two s e c t i o n s  to be r e p e a l e d  by th e bi l l leal 
w i t h  d o w e r , a c o m m o n  la w c o n c e p t  t h a t  h a s  n o t  b e e n  r e c o g n i z e d  in 
A l a s k a  in its p u r e  f o r m  s i n c e  1 9 0 0  ^  B e c h t o l , 2 A l a s k a
397 (1905)). Its a l t e r e d ,  s t a t u t o r y  f o r m  w a s  r e m o v e d  f r o m  A l a s k a  
la w in 19 63  (sec. 30, ch. 38, S L A  19 6 3 ) .  T h e  p r o t e c t i o n s  once  
a f f o r d e d  a w i d o w  by  the r i g h t  of d o w e r  a r e  n o w  a f f o r d e d  by 
v a r i o u s  o p t i o n s  u n d e r  th e U n i f o r m  P r o b a t e  C o d e  a d o p t e d  in A l a s k a  
in 19 72, as a r e  th e p r o t e c t i o n s  a f f o r d e d  a w i d o w e r  u n d e r  the 
r e l a t e d  " c u r t e s y "  right. T he  o f f i c i a l  c o m m e n t  to the U n i f o r m  
P r o b a t e  C o d e  i n c l u d e s :

" Th e p r o v i s i o n s  of t h i s  C o d e  r e p l a c e  the 
c o m m o n  l a w  c o n c e p t s  of d ow er  a n d  c u r t e s y  a n d  t hei r 
s t a t u t o r y  c o u n t e r p a r t s . "

T h e  m a i n  s u b j e c t s  of th i s bill, A S 3 4 . 1 5 . 0 1 0 ( b ) ,  (c)
a n d  ( d ) , a r e  s u b s e c t i o n s  e n a c t e d  ov er  a p e r i o d  of time, 
a p p a r e n t l y  in a p a t c h w o r k  e f f o r t  to a p p r o a c h  s o m e  of the 
p r o t e c t i o n s  o n c e  a f f o r d e d  a m a r r i e d  p e r s o n  u n d e r  c o m m o n  lav; d o we r 
an d  c u r t e s y .

C o m m o n  l a w  d o w e r  w a s  a l i f e  e s t a t e  g i v e n  a w i d o w  in 
o n e - t h i r d  of the  l a n d s  her h u s b a n d  o w n e d  at an y  ti me  d u r i ng t h e 
m a r r i a a e . Her  h u s b a n d  c o u l d  no t t r a n s f e r  a w a y  he r ri ght . B u t  
A l a s k a ' s  s t a t u t o r y  d o w e r  o n l y  a p p l i e d  to real  p r o p e r t y  o w n e d  by 
the h u s b a n d  at the h u s b a n d ' s  d e a t h . C o m m o n  l a w  c u r t e s y  w a s  
s i m i l a r  to d ow er  but  w a s  a r i gh t g i v e n  a h u s b a n d  in l a n d s  of h i s  
w i f e .  In its s t a t u t o r y  f o r m  (sec. 482, C o m p i l e d  L a w s  of A l a s k a  
1913, s i n c e  r e p e a l e d )  it a p p l i e d  o n l y  to l a n d s  o w n e d  by th e w i f e  

3 i  i h £  w i f e ' s  .de.fl.th.

To c o m p e n s a t e  for the l e s s e r  p r o t e c t i o n  a f f o r d e d  in th e 
s t a t u t o r y  f o r m s  of d ow er  a n d  c u r t e s y ,  the l e g i s l a t u r e  r e q u i r e d  
the s i g n a t u r e  of b o t h  s p o u s e s  on e v e r y  d e e d  to "a f a m i l y  h o m e  or 
h o m e s t e a d "  (ch. 107, S L A  1933; n o w  A S  3 4 . 1 5 . 0 1 0 ( b ) ) .

U n l e s s  b o t h  s p o us es ' n a m e s  a p p e a r  on the t i t l e
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d o c u m e n t s ,  a p u r c h a s e r  d o w n  the c h a i n  of t i t l e  u s u a l l y  w i l l  h a v e  
no w a y  of k n o w i n g  w h e t h e r  a p r e c e d e s s o r  w a s  m a r r i e d  a n d  u s u a l l y  
w i l l  h a v e  no w a y  of k n o w i n g  w h e t h e r  real p r o p e r t y  wa s  a m a r r i e d  
c o u p l e ' s  " h o m e  or h o m e s t e a d " .  T h e r e f o r e ,  th e 1953 l e g i s l a t u r e  
(ch. 14 5 ,  S L A  1953) e n g r a f t e d  f u r t h e r  p r o v i s i o n s  on the s t a t u t e  
in an e f f o r t  to  c l e a r  t i t l e s  c l o u d e d  b y w h a t  n o w  is A S 
3 4 . 1 5 . 0 1 0 ( b ) .

T h e  c o n f u s e d  a r d  c o n t r a d i c t o r y  s t a t e  of t h e s e  
s u b s e c t i o n s  of AS  3 4 . 1 5 . 0 1 0  ~an b e s t  be s h o w n  by  s e t t i n g  t h e m  o u t  
in full:

(b) In a d e e d  or c o n v e y a n c e  of the f a m i l y  
h o m e  or h o m e s t e a d  b y a m a r r i e d  m a n  or a m a r r i e d  w o m a n ,  
the h u s b a n d  a n d  w i f e  s h a l l  j o i n  in the  d e e d  or 
c o n v e y a n c e .

(c) T h e  r e q u i r e m e n t  t h a t  a s p o u s e  of a 
m a r r i e d  p e r s o n  j o i n  in a d e e d  or c o n v e y a n c e  of the  
f a m i l y  h o m e  or h o m e s t e a d  d o e s  n o t  c r e a t e  a p r o p r i e t a r y  
ri g ht , t i t l e  or i n t e r e s t  in the s p o u s e  n ot  o t h e r w i s e  
v e s t e d  in the s po use .

(d) F a i l u r e  of the s p o u s e  to jo i n in the d e e d
or c o n v e y a n c e  d o e s  n o t  a f f e c t  t h e  v a l i d i t y  of the d e e d
or c o n v e y a n c e ,  u n l e s s  the s p o u s e  a p p e a r s  on the title.
T he d e e d  or c o n v e y a n c e  is s u f f i c i e n t  in l a w  to c o n v e y  
the  l e g a l  t i t l e  to t he  p r e m i s e s  d e s c r i b e d  in it f r o m  
the g r a n t o r  to th e g r a n t e e  w h e n  the d e e d  or c o n v e y a n c e  
is o t h e r w i s e  s u f f i c i e n t ,  a n d  (1) n o s u i t  is f i l e d  in a 
c o u r t  of r e c o r d  in th e j u d i c i a l  d i s t r i c t  in w h i c h  th e 
l a n d  is l o c a t e d  w i t h i n  o n e  y e a r  f r o m  the d a t e  of 
r e c o r d i n g  of th e d e e d  or c o n v e y a n c e  by the s p o u s e  w h o  
f a i l e d  to j o i n  in th e d e e d  or c o n v e y a n c e  to h a v e  the 
d e e d  or c o n v e y a n c e  s et  as i d e ,  a l t e r e d ,  c h a n g e d ,  or 
r e f o r m e d ,  or (2) the  s p o u s e  w h o s e  i n t e r e s t  in the 
p r o p e r t y  is a f f e c t e d  d o e s  n o t  file, w i t h i n  on e  y e a r  in 
the  o f f i c e  of th e r e c o r d e r  for the r e c o r d i n g  d i s t r i c t  
w h e r e  th e p r o p e r t y  is s i t u a t e d ,  a n o t i c e  of hi s 
i n t e r e s t  in the  p r o p e r t y .

I n c o n s i s t e n c i e s  in tne s u b s e c t i o n s  m a k e  t h e m  e x t r e m e l y  
d i f f i c u l t  to i n t e r p r e t .  A l l  t h a t  is c l e a r  is t h a t  t h e r e  a r e  
t i t l e  p r o b l e m s  w h e n e v e r  o n l y  one p e r s o n  is r e c o r d  o w n e r  of real  
p r o p e r t y ,  a n d  t h a t  p e r s o n  c o n v e y s  an i n t e r e s t  in the p r o p e r t y  by 
a d o c u m e n t  t h a t  d o e s  n o t  s h o w  w h e t h e r  he  or she  is a s i n q l e  
p e r s o n .  At  be st, the  t i t l e  is c l o u d e d  d u r i n g  the y e a r  of l i m b o
p r o v i d e d  u n d e r  AS 3 4 . 1 5 . 0 1 0 ( c )  a n d  (d) .

By p r o p o s i n g  t h i s  bill, the c o d e  r e v i s i o n  c o m m i s s i o n  is 
s u g g e s t i n g  (1) t h a t  a n y  w o r t h w h i l e  p u r p o s e  t h e r e  m a y  be in

r e t a i n i n g  AS 3 4 . 1 5 . 0 1 0 ( b ) ,  (c) a n d  (d) in the la w is far 
o u t w e i g h e d  by  t he  u n c e r t a i n t y  in l a n d  t i t l e s  the s u b s e c t i o n s  
c a u s e ,  a n d  (2) t h a t  t h e o p t i o n s  a f f o r d e d  a m a r r i e d  p e r s o n  u n d e r  
t h e  U n i f o r m  P r o b a t e  C o d e  p r o v i d e  a d e q u a t e  p r o t e c t i o n .

AS 0 9 . 4 5 . 4 8 0 ( a ) ( 1 )  r e l a t e s  to d e t e r m i n i n g  v a l u e  of an 
" e s t a t e  in d o w e r " .  A S  0 9 . 4 5 . 7 2 0  r e l a t e s  to " a c t i o n s  to r e c o v e r  
p o s s e s s i o r  by a t e n a n t  in d o w e r " .  T h e  s e c t i o n s  s h o u l d  be 
r e p e a l e d  b e c a u s e  the  d o w e r  r i g h t  no l o n g e r  e x i s t s  in A l a s k a ,  as 
n o t e d  ab ove .
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