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expressly provides that this prohibition does not include
expressing private opinions or voting.

Sec. 24.20.620 provides that each director shall make a
formal request for funds to the legislative council and the
council shall i1nclude the amount i1t decides 1is needed iIn the
budget it submits to each finance committee under AS
24.20.130.

Sec. 24.20.630 defines the term "‘council'™ as used iIn the
bill to mean the Alaska Legislative Council.

*Sec. 2 provides for immediate effective date.
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L STATE OF ALASKA 1984 LEGISLATIVE SESSION
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Revision Date:
\ Page 1 of 2 pages

REQUCST FISCAL DETAIL
Bill/Resolution No.:  HB 619  Agency Affected: Legislative Affairs Agency
Title:An Act establishing an Office Program Category Affected: Legislature

of Litigation Counsel for each house of the legislature, e.d.
Sponsor:  Rep. Mitch Abood BRU, Program or Subprogram(s) Affected:
Reguestor: House State Affairs Legal Services
Date of Request: 3/8/84

EXPENDITURES/REVENUES:  (Thousands of Dollars)
FY 84 FY 85 FY 86 FY 87 FY 88 FY 89
OPERATING

100 PERSONAL SERVICES 211.0 223.7 237.1 251.3 266.4
200 TRAVEL 40.0 42 .4 44,9 47.6 50.5
300 CONTRACTUAL 33.8 35.8 37.9 40.2 42 .6
<600 SUPPLIES 3.0 . 3.2 3.4 3.6 3.8
500 EQUIPMENT 12.2
600 LAND 4 STRUCTURES
700 GRANTS, CLAIMS
300 MISCELLANEOUS

TOTAL OPERATING 300.0 305.1 323.3 342.7 363.3

| CAPITAL | | |
| REVENUE

FUNDING:  (Thousands of Dollars)

GENERAL FUND 300.0 305.1 323.3 342.7 363.3
FEDERAL FUNDS

OTHER

TOTAL

POSITIONS:

FULL-TIME 4 i 4 | 4 4 4
PART-TIME 1
TEMPORARY 1 1

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

ANALYSIS: Attach a separate page for analysis

Prepared By: Lauren Smith, Manager/~"~"N_"A/" Phone: 465-3850

Division: Division of Administrative Services Date: 3/9/84
Approved by Exec. Directo r \ ~ 3/9/84
Agency: Legislative Affairs Agency /

Distribution (by Agency preparing fiscal note\,”
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) 12/1/83
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KB 619: An Act establishing an Office of Litigation Counsel in
each house of the legislature; and providing for an effective
date

ANALYSIS:

Personal Services:
2 attorneys - permanent full-time - Range 24

Salary ----——————————- $107,136
Benefits --—--——————- $ 27,806
Subtotal ----—--—---—- $134,942 $134,942

2 legal secretaries - permanent full-time

Range 15
Salary —-—-—--———--—-- $ 57,840
Benefits -—————--———- $ 18,228
Subtotal -----—-———- $ 76,068 $ 76,068

- TOTAL PERSONAL SERVICES $211,010

Travel:
Travel between Juneau and place of filing;
i.e., Anchorage and Fairbanks depending on
caseload $ 40,000

Contractual:
Induces telephone, postage, equiprent

maintenance andrental, and space rental $ 33,800
Ccrrmodities:

Miscellc eousspecialized legal supplies $ 3,000
Equipment:

One-time charge to set up offices with the

following:

2 secretarial desks and chairs - 2 1,900

2 professional desks and chairs - $ 2,100

2 lateral file cabinets —-————————- $ 650

4 guest chairs --——————————— - $ 1,200

2 typewriters, calculators -----—-—- $ 2,000

2 phone systems --————-——————————u—- $ 3,400

2 sets statutes ---———-————m——m - $ 900

TOTAL FURNITURE CIECUIFMENT $12,150 $ 12,150

TOTAL COST FY85 $299,960
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Litigation has become a part of legislative life. In the past, legislatures have relied
exclusively on the state attorney general to represent them- as the law often says they
must. Now, some of them are hiring their own legislative counsels. That trend is

likely to grow.

inch for inch, pound for pound, lawyer

for lawyer, Americans are the most litigious

people on earth. Sooner or later, almost every social and political issue

ends up in court. No person or institution is immune. Even the bodies that
write the laws are finding their way to the courthouse.

State legislatures as plaintiffs have gone to court to assert their right
to appropriate federal funds, challenge federal regulatory agencies,
regulate the initiative process, prevent executive incursions into legislative
prerogatives, and seek clarification of
the process for amending the U.S.

Constitution.

Legislatures have also been
hauled intocourt as defendants. They
have been told to explain their staff
hiring practices and justify removal of
legislators from committee and cau-
cus positions. Legislative staff mem -
bers have been subpoenaed to testify
before grand juries and in lawsuits.

The legislative process itself has
been assaulted. No tradition can be
taken for granted.

Lanny Proffer

Vis



The State Legislature

Legislators have alvays believad ttetwhat was saidd ar
done ntte lagistature aould rotbe questioned elsanhere,
and ttreirvienwas supported by a traditionof inmunity tret
can be traced back totre 17thaantury. Yet n 1930 e U.S.
Supreme Court held tret immunirty did rot gplywhen tre
fakral govermment was  inestigatirg a state  legsshtr
US. v. Gillak445 U.S. 360 9. Legislators also be-
lieda tat treirponer 1o raiseand gyrgoriate money was
aosolute. Tochy, fackral judges irstruct legislatures uder
threst of contenpt o gyrgoriate whatever suns are
necessary 1o inplement poicall decress.

tiscler frana reeding of tre state statutes r.oemirg

tre goeration of tre legislalures and tte attomeys

gzreral dof tre states tat legislatures were rot con-
siderad potentaal litigats. This seems INcogruaus, SIce
Arerican plitical treory rllies o leavillyon the roiandl
caefullyalailated checks and ballances. From acontem-
tween branches of govermment oacasiaally ripn N
bauts.

Many states have aosolute prchibirtias agpinst any
stateagecy, rstitttionar irdMicLal regpresanting trestate
ar it diiceks. Arizoa statutes desigate tte attonmey
oggeral as tte oy kel counsel o tre State. Quts e
oouresel can be retained anly wath the attormey gareral™s
arsait. The Comectiaut attormrey gereral sgEaifically
directed todeferd members d tre kegislature fany d teir
dificEl acts are dal eged.

Ih 19%, the Utah Legislature passed a [l tret author—

iz tre legislature O retain isown acoureel, The attor-
ney gareral dallengad tre Statule, and kwas declared
utostitutical by tre state supremo curt. Not util
1972, when tre legslatine artide d 1o state aorstitutian

Six state legislatures

have statutory authority

to litigate issues of con -

cern to them : California,

Georgia, Kansas,

Nevada, Oregon and

U tah.

Slate Legislatures/Aril 1982

was amended, aould tte Utah Legislature hire s onn
attomrey.

Bclusinof tte legislatures as litiatsmay have been
based on the assunption tetdigoutes between branches
oFgoverrment shoulld be resolved by tre poliitacal process
rather then tre courts. ikmay also have seemed tret any
sxt of enforcenent e, even Faly o eforee a
lagislative prerogative, was Incosistent with the
leogskatie futtion. Wnatever tre reesm, the courts il
have difficiitywith legislatures as littas.

Robert Coldsnow, legssktinve coursel far tte Kansas
Legisiature, argues tretwithout ilsconsent the kegislature
hes no existace foa purposes of litgtion  Irdvadlel
members may sue arbe sued; tre legiskaturemay rot. Cer—
tan etitieswithin tre legislature have a lepl exdstace;
tre legislature does ot

This ladk of a clear party In intarest causes anfusion n
treaurds. When tte Colorado Gereral Assenbly etered
a sut gapirst tte Bviromental Protection Agency, tre
U.S. Court of Appeals o tte Terth Giraut ruled tret tre
named members of tre legislature could rot speak far tre
stateand they laded the raisite inelestar ' 'standing'' in
the case tobe heard as irdividLals (Mountain States Lecal
Faurdhation v. Gstle 630 L2d 754 [199). To quote tre
aurt; "Bven istate lavpemintted trepetitioer legislatos
10 press tre state’s arstitutiael clains . . - this aurt
shauld ot allov tre legsslatars stading o raie clains
<t tre state isdfdeclines o raiseand n (@t opposes.””

htet e, te koiskature and the govermor todk con-
tradictorypositias Governor Ridhaerd D. Lamm  instructed
Attormey Gereral John D. Mackarlane toenter ttecase as
his advocate. The court ruled tret " the attormey gereral
hes tte eclusive gL 1o regpresat tre state nactios O
enforce is naest”” kreld tet tre lggislatas aould ot
represant tre interests of the state because todo sowould
bo topre-apt the poner of the attomey gereral! and tre
e

The court eftter did rot understand ar chose b igore
tte claim tret wiqely e povers vere being

-nvoatored, Legislatures may rot have starding locompel
erforcement d tte statutes they pess, but they cefinitely
have te requisite intarest npreserving legiskatinve author-
iy, Iss.es tret €l no thiscategory incluce aonllimalian
d crtain state dicels, ratficiion of asttutael
arendrents, and tte lagislatue’™s inestigatory and
inlonalia-cplrerirg fuchias.

h Glare v Mlla- @7 US. 433 (199). tre US.
Supreme Court made kdear tet slate kegiskatas dal-
leging tte procedure - Hliliction d asttutosl
amendments had sifficat ntaest ntieoutcone of te
case tohave treir claim resohed. Simikarly, US Saralor

Edward Kennedy (D-Vess )suooessfullyargued before tte



U.S. Court of Appeals far the District of Collurbia tatan
allegedly inproper Presidantial veto sufficatly infrirgd
tre poner of the Saate, and his ngits as a ssaior, ©
esteblish hisstading tose.

Asice fram itsgpinian inColerenv. Mille, the Supreme
Court has ot ruled on the question of legsslator stadilg.
And althaugh tre Coleren rdirg has been cited re-
peatedly, ithes Imited\value as precedant, since trestand-
rydftte legislaturewas ot directly at iss.ewhen the Su-
preme Courtdecided thecase. Theircomments on tte ley-
=EHOS gt tosue were ayerfluous to the decision.

croa raitiodly, Egislatures have rliedon trestate a=
1] toreygereral forlgpl sssistare. Thereareanlya
1 hadful of states where the attormey gereral BIrot
geafiallydirectsd togine lgpl qoinias o tte kagiskature
when asked todo 0. hsome dates, such as Oklahoma
and South Garollirg, the attormey gereral saalldbleas a
il dralter for tte kegislAiue. hNew Hanpshire, tte at-
tomey gareral can be asked far lepl advice naddiion ©
Ihsome Gases, honever, relyirgon treattomey gareral
1 advocate and deferd legslatne riaitiess B umise.
Worse dill, tre attormey gereral may be cofrontedwitha
arflict of naest. I te Coloradb case aited aowe,
where members of tte legislature dallegad tte Bviron-
mental Protectian Agency, and nRamsyvaniia, where tre
lagiskature dral lenged the pover of the govermor losperd
Tecbral fudswithout a legssiative gprgoriiation (igp Vv
Slaen 31 A.2d 6P), tre attomey gareral opposed the
leoshtue. nboth cases, tte lagislature retaired autsice
oaueel and was ably rppresated. Nevertteless, these
exarples show tret kegislatures camot rely on tre state
attomey gereral o represnt treir interests ndl casss.
Congress has encountered similar problens indisoutes
with 1ho eecutive branch. A case now on gopeal o tte
Supreme Court {Caachv. Inmiz ataonand Nuralizaam
Svie (\L.-199)) teststteval jityof tre legislative \eto.
The US. Department d dstice, on behalf d Presidat
Reagen, argues ttet tre legskatne \veto san unlavful -
trusin by Congress o an eeautive futtion. The re-
cemiy establided Office d Legal Caunsel ntreSenate B
arguing tre Senate position.

rom lire 0 tine, every legiskature faces an iIsse
> tret radlires iftoassert isposition naurt. Fthese
oocssiaal lanaurtswere tte anly besis Tor kegisla-
aueel, Emight be econonve 1 retain autsice
1 on a case-by-case besis. Qut many  kegiskatures
fourd tret lecpll questians now arise alimost chily.
budets, broed poners and extasive regoshilities.

They gperate ina hichly drarged, contentiious atmosphere.

One would have tosearch tofirdany dificel legsskatneac-
ton tret did ot raise one ar more lepl gestias.
smilarcirounstances, aprinateconcemwould have abat-
Elinor lawers. To be effectine, tre lagiskaiure must rot
anly deferd s prerogatives fran dll sicss, hut also exer—
(cjj(sgtgd\entotreﬂlestedHtApa/\er rot asserted sab-

i X

The leoskatie porer 10 Inesticaie, which lissat tte
heart of the lawmeking fuctio, hes been tie sUbject of
atire tedsand imurerable court casss. The legislatures
of Kertuddy, Montama. Nebradka, and ottrer stateswithout
statutory authority 1o liticpie, do have exptess authority ©
0o toaurt toenforce tteir subpoena poner .

Not dll thrests o te lepl autrority of a legiskature
necessarily anise ntrestate ar feckral curts af trehome
state. Feceral precedent gplies ndl cases uder te
fackral systan. A dscision ina distant feceral court may
have profoud effects beyond the partaies o tie Titigption.

As mentioned el tre poner of treCongress toweto
certain achinistrative rulles of feckral agenciies Bhefore
the US. Supreme Gourt. The same concems tret promp-
tad Congress to provice far review of agency rules and
regulatias have been goparent instate legiskatures, some
of which have established procedures 1o review tre ad-
ministrative rules dl state agacies. Ftte Supreme Court
artails cogressioal porer N ts ae  attads on
similar stale statutes are reateble. Thus £ be inpor-
tat for o kegiskature 1o be heard even when £ sot a
perty to the liticption.

The B/ recognizes the inportance dl such thirdparties
and provices for treir participation as anias arie ar

In som e cases, relying

on the attorney general

to advocate and defend

legislative priorities 1is

unwise. W orse still, the

attorney general m ay
be confronted with a

conflict of interest.

State Lcg/slaturesMpiil 1982



"friadal thecourt."" An irstitution, group ar personwithan
intarest intre outcome dfa case may fika lrefwith tre
awurt, eplaining itspointofviewand briigirg totreaurt™s
attention tre potential effects of tre dscision.

State attormeys gereral regulardy jonteiroollesg es n
other states as anicl in lansuiitswhen theoutcames might
affect them. A recant Supreme Court case raised theques-
tion whether a loal govermment might be subjected
pnitive damages under a US. aMil rigts law ity of
Newoort v. Fect Gooarts, e 49 USLW4860 [1SBID.

Many states intenvened inthe case as aniaus ariceand
tre Court ruled ttet pnitine damages aould ot be im-
posed upon threaty. Because tew legislatureshave officss
st W o hadle such teds, teir paracicatian nsuch
cases slInital

Ihstateswhere tre legislature hes no kel counsel of its
onn, tremain difficlty sttetan autsice coursel, who hes
been retaired fora limited tire and purpose, may notun-
derstad the nuances of tte prooess. Legisla-
tureswith Iegalmxselsareableloa(nnulate Iegpslzxne

States with in-House Legislative Counsels

Statutory Agency Approving Scopoof Authority to Retain

State Authority 's. Litigation Litigating Authority Other Duties Outside Counsel

Galifomia  Annotated Joint Rulles No gpecific limitatin Bill dratting; and advice Yes
GalifomiaCode  Committee or other then authorization  and counsel 1 lggislature,

10200 et. 0. legislature by by Joint Rules Committee. draltingand advice ko
resoluion. govermor and state judges,
code revisian, preparation
0Istatlutory indexi rglswd
indexing
aodrfication.

Georgia  GeorgiaCode  Legislative "R resent the interests  Bill drafting; assist Yes
Annotated - Services Legislative branch  committees, advisory
45-1203 Committee. ; nrratters inolvirg opiniaTs; statumryand

litigetion.” code revisian; research.

Kansas Kansas Statutes  Legislative Co- May represent Ieglslalue Advisory cpinians, coun— - Legislative Coordi—
Annotated ordirating Council -~ In"any cause or ratter.” el togpecial conmmittees  rating Councill may
46-1224 when legislature Legislative Council has ol kegislature; provide provice lecpl, investi—

soutd session.  same mandamus and inestigative assistance  gative and clerical
Exther house by quo warranto powers and  upon requestol com—  assistance o lecpl
resolutionwhen standing as attomey mittee chairpersons. counsel as needed.
legislature is n oreral.

session.

Nevada  Nevada Revised Legislative ""To protect the official Bill draltirg; advisory May contract far
Statutes 218.690 Commission, interests ol tre legislatre  opinians: code revisian;  necessary services.
et sg- orone ar more leyislatne  digest and annotate

committees.” Supreme Court goinians;
service on Commission
on Umlorm State Ims.

Oregon  Oregon Revised Legislative To proloct the adiicial Bill diallirg, research: Yes
Statutes 173 111 Counsel interests ol the legislative  assist m preparation ol
et sg. Committee. Assenbly, one ar more nitiathemeasures: code

committees, or one or revision.
more members."
Utah Utah Revised Legislative "Represent the kpisl-  Billdrafting; adviceand  No statutory authority.

Statutes 36-12-14  Management

Stole LogislatureslAptil 1982

Committee.

ture, any of ilscomittees counsel ©©

or Slbcmmlttees or the
prolessional |€ng|atl\E
stall incases or cotro—
\ersies belorc courts,
achinistrative agencies
and triurels.

 lepislatre;
code revisian; il status,



eqerience and knovledge b complement lecpl exqeri-
ence. This ederience and knovledge can be brought ©
bear in litcptimeven Fautsice counsel Breaired fartte
actial tE.
X staie lagishluess have statutory authority ©
litgete isses of concem o them: Galifamia,
Georgia. Kansas. Nevada, Oregon and Uteh.

that office.

Some states have stogeed dort of aeatiirg an dificas
legsskative counsel but have assured thet they have otter
knowledgeable counsel on kegislatie Isses. New Jersey
B an eample. The New Jersey Serate and CGereral
Asserbly retainmajority and minortycounsel who spend
adbstentzal portaan of treirtime represanting the respec-
tive lagiskative bodies. During tre remainder of treir time

each case, treselectinoftre kel counsel Bropartisatiey carry on the prinate practice of law. Treir legiskative

and professical. The Kansas statute describes tre
galificatios and tre selectin process n diail. The
Nevada statute raguires merbership intre state bar and
eartie n 'plitcal sciee, parliagtary pactace,
lagskatine procedure, and the methods of researcth,
statute revision and Hill draftirg.™

Before tre caunsel nany state can nitiiean acionar
enter hisappearance na laauit, tte legislaturenust con-
st hnost states, tre legslatinecousel sBaparta te
leoxslAtie service agency and tre spervising comittee
of leoislatas nust ginve itsconsent before any action can
be broght.

The legislatures have given ttear counsels broad poner
10 litiite. The Oregon statute stpicAl: Lecal action may
be brought "“When deemed necessary ar advissblle topro-
et tredficel interestsoftre legislativeassarbly, onear
more legsslatine comittees, arone ar more members of
tre lepsktine assarbly "’ The auttorizing legeshation far
tre Georgia counsel Bbroed and sucinct: " 'to represant
tre intarests of tre legslatine branch nmatters inolvirg
liticetion,"* Georgiia and Oregon secificallyprovide Tarout-
sick counsel as necessary; presunebly te otrer states
would po mitsuch counsel asvell ittreparticular litigtin
alldfa i

Legislatureswith offices of lepl counsel have managed
togeta krd mileage aut of them. Trelr duties, as seliad
ait neach state™s eebling koA, irchue f&rmore
then litprn. Al are asked toprovice lepl couseling
legsskators and legsslatne comirttees. Most are involved
with [l draltirg and service 1 inestigative comittees.
The Nevada leosskative counsel works with tre Natiaal
Commiiss onon Uniform State Lans. nOregon and Galifar—
niaL tiiecounsels are iInohad I tte NitEte processes.
Galifania Utah and Nevada geecificallly assign code rea-
sin dities, irchuding tre development ot recommenda-
tios kr inprovaren! and refom. Other slates, such as
Georgia end Nevada, assign "'such otrer auttority and
duiesas ne camittee may provick."”

Theot liced kel counsel intte lggiskature Bessstially
analogous tottatd tregereral counsel ina laige corpora—
tion. Although theremaybe  lawers nmany dMisia s, tre
ultirate reorsibility in lepl matters residss ntreoltice
d tregareral counsel Al litagation schanreled through

resorsthilitieskeep them aurenton leosskatie Issesand
tre private practice gives them regular and contiinuous
courtroan eqperience. These coursels do rot. honever,
herdle dlldrafirg and other legiskativechores assigned O
inHouse coureells.

Thiskindof lecal representationprovides more fledhllity
far tre leedership, acoording 10 Rocert Sart!, deputy
director d the New Jersey Gereral Assarbly. “'Issues
smetirmsaisemheremlyﬁenaioﬁtymsasﬂslaﬁal
inaestatstake,’” he sad. 'In those irstanoes, counsel
te mgjority can respond quidkly and elfectively.””
Lavrence NMarirari, mgjority counsel o the Gereral
Assarbly, sees liticatinas agrownth moustry ntte state.
"The more modemized and co-equail tre legislature
becomes."* Marirari said, " ‘the more otten ik liely tobe
drawn o larauits. Represanting tre legisiature could
become a fullHie jdo."

erhacs tte most inportant fuctian of tre ol

ocursel na laiskaiue salo tte most abtde.

Creationdl the office sigells to tre other orancnes
d stategoverment and tottepblicat lagemat tre kegis-
lature Bprepared todefend isprerogatives and assert is
poners 1o tre Tullest extant possible.

The lagislature must be proocared todeferd itslifas an
rstitutowhen kEsdallenged nacourt ot lav. As a co-
eqal branch d goverment, tte legislature nust be
prepared ouse the courts as a sword asvelll as a shield.
When necessary, legislaturesinust bringactiasasvell as
defend them. They must also exterd treir visian beyond
teir ovn states o fecbral couris throughout the retian,
ad, as Issuesvarrant, to Bt those courts know how tretr
rulirgs might nllect the states

IFthere was ever a live when tre lggislature was a
cloistered rstitution, tet tirehaspassed  Ihtomorron™s
state lgisktuss, there may be toner aries d "'there
oughta be a law— admore ot "1"see you naut.”

Lanny Proffer ir. counsel to NCCL

513to LegisiaiuresJApm 1982



A SURVEY OF STATES
LITIGATION TECHNIQUES SUMMVIARY

OREGON

Legislative litigation is handled by The Legislative Counsel Committee composed of 12
attorneys. Noné are,spemflca]l){ or exclusively assigned to this function or fo
Baru_cular factions in_the Ie8|s ature. The committee spends the ma%orlt of its time
raftlng_legmlatlon (80%) and writing advisory opinions, The committee budget for
1983-8571s $2,229,711.00 which covers all functions of the office. Onl}/] twice in the
past ten years has there heen occasion to act in a_litigious capacny;_ owever, in hoth
cases the” committee only did the research and outside Counsel was retained to argue the
case in couit at a cost”of $5,000.00.

UTAH

The Office of Legislative Research and General Counsel is a professional staff office
that provides support_to the legislative committees and individual Ieglslators on a
non-partisan basis. The staff Ts composed of a diversified %roup of Dboth attorneys and
non-attorneys including an economist, a statistician, elLc. The 1l full-time attorneys
in the forcé have as their primary purpose dra]‘tmq legislation, At the time of
writing the office had very |nfre%uently been ipvolvedin actual litigation on behalf
of the legislatyre, as there had been no demand. Qutside counsel has been retained in
all ‘instances of major litigation ﬁat a cost of $20,000.00 for the last oneg), despite
statuto,rg{_ authority ‘for thé Counsel. The operating budget for the office is around

$1.3 miflion.



LITIGATION TECHNIQUES SUMMARY
CONTINUED

GEORGIA

The O ffice of Legislative Counsel was created under the jurisdiction of the Legislative
Services Committee in 1959 to take the place of the old bill-drafting unit of the
Attorney General's office. The office is duty-bound by statute to provide
bill-drafting and to advise and counsel all. members of the legislative body on
legislative matters with no regard to party ties. Furthermore, it. is authorized to
provide for Code revision, to perform research, and to provide legal services for the
legislative branch and represent the interests c<f that branch in matters involving

litigation. The provision for legislative litigation has only been exercised tv/ice
since its creation, it having been put in more as a safe-guard than anything else.
Therefore, the majority of its work does not involve litigation.

SEE APPENDIX I.

KANSAS

The Legislative Counse| is composed of one attorney who perforins litigation services
and othiers duties as d|recte y the Lng|sat|ve oordinating Counci a bi- Rartlsan
council of the legislative eadersh|p resident of the Sendte, speaker of the House,
and Majority and Minority loaders of both Houses The ICC supervises the. Counsel, in
representing all factions of the |e9|slature olitical conflicts arise, as tiny
somelimes_do, Iho office of Legislative Counsel |s nt involved. Most of the cases,
however, |nv0Ive the Legislature as an institut ion and its prerogal rvcs ¢s lire Ie?|sla-
tive branch of the state’ government.  (Many <t the matters mists oni ol the |egisfa
tive-executive conflicts Wh|ch have occurréd in great frequency in the past, few years,)
The annual budPet 1s $05,000,00 and one secretar¥ IS em oned on.a lull-time basis, tin
outside counsel js ever retamed lust The existence, of Ilie office lias icsulted in .
more professional and cooperative attitude of the office ol the AlLomov General. v
having its own counsel, the Legislature has indt |ondemn from e AQ's office, thus
avoiding possible adverse consequences from almost inherent read Met.s.

SEE APPENDIX fI.



LITIGATION TECHNIQUES SUMMARY
CONTINUED

NEVADA

The State of Nevada Legislative Counsel P-uieiu cansists of I? attorneys and X staff
peoPIe., AIthough the bureau does work on litigation cases, only four of the present
staff Is e_xPerJ nced .in the practice. None of the attorneys aré specifically designat-
ed to legislative litigation cases, and never has outside counsel been retained fol
this, purpgse. At the “most only the equivalent of eight days per year has been_sFent In
dealing with the practice in question.  Much more time is Spent counseling Ie?|s ators
and committees and drafting legislation, A_Itho_uqh the bureau works with all factions
In the legislature and is Tequired to keep inviolate the secrets of all these opPosmg
factions, “no problem has yet developed involving conflict of interest. Whether the
bureau takes part in litigation is determined by the Legislative Commission, an agency
composed of equal represéntation from both Mouses, as well as almgst e(iual represénta-
tion from both parties, The recorded expenditures of the bureau from 1901-1983 Is
$29,316.50. No preceding period of that measure has exceeded that figure.



A SIIKVKY OF STATES
1.IT1 GAT 10t) TECUMIQUFS

OP I'COM JTAI GEOP.GIA KAtISAG MEVADA

1.) Mow many attorneys duos your 12* = 0 ] 12*
legislature have on staff to
represent the particular legisla-
tive body in instances of litigation?
* denotes not exclusive to function.

?2.) How often do the attorneys Twice in Mono Paroly 3 or 4 2 or 3
go to court or specifically work 10 years yet t.iines times
with the legislators on possible yearly year ly

lit igious situations?

3.) Does l.ho legislature retain M/p M/P M/P M/P
on staff attorneys who i(-present

the whole legislature or specific Mo Hot as Ye: Ho
ones for each political faction? of yet

Kvoi conflict?
I/1* denotes Mon-Parti sanslii p.

4.) Mow much back-up staff s Ml -lie ID Mono 24 *
ret ailied for the attorneys who

appear in court to represent the
leg isititure? m notes not exclusive t< lunci ion.

h.) What is the approximate
budget for litigation only?



G.) What $ volume is spent iri
hiliny private attorneys for
legislative litigation?

7.) what process does the legis-
lature use to choose its attorneys
and how successful has it been in
the past?

11.) How much time is spent by

the attorney's working with
legislators or legislative committe
rn non-1it.igious matters?

5K 20K
Mo ft
pattern

Maj . Maj.

Maj. denotes

Never
been
utilized

Ma 3

Majority.

Chosen
by

Leg.
Counsel



Pouch Y, State Capitol
Juneau, Alaska 99811
(907) 465-3991

February 27, 1984

MEMORANDUM

TO: Representative Mitch Abooci
FROM: Deb Pomeroy, Administrative Assistants

RE: Lawsuits Involving the Alaska Legislature
Research Request 84-042

Anne Williams of your staff requested information regarding the number
of lawsuits the Alaska Legislature has beeninvolved in since1981.
Specifically, she requested information on:

e the nature of the lawsuit;

- the attorneys involved;
the current status; and
the cost of the lawsuit.

lcontacted Tamara Brandt Cook withLegislative Affairs Division of
Legal Services, and Ron Lorenson, Deputy Attorney General, who provided
a listing of the lawsuits of which they were aware. It is difficult
to ascertain whether or not this is a complete listing. Legal Services
keeps a file of the main cases involving the legislature; however,
there are a variety of additional cases in which the legislature is an
"amicus curiae"! or that 1involve minor housekeeping 1issues.2 Ron
Lorenson stated that the Attorney General®"s office keeps a file of
only those cases in which the Department of Law has represented the
State Legislature.

IAmicus curiae translates literally to "friend of the court.” In these
cases, the legislature is not directly named in the lawsuit, but since
they are indirectly involved, may suggest or state some matter of law
for the assistance of the court.

“For example, the legislature recently ordered some computer equipment
from a firm on the East coast. This firm went bankrupt before com—

pleting delivery. As a result, a claim was filed in bankruptcy court
to recover payment,,



Representative Abood
February 27, 1984
Page 2

The Legislature, or some part of it, has been named in eleven civil law—
suits filed from 1981 to date and has been an amicus curiae in two cases.
In three of the cases, the legislature, or a portion of it, has sued the
Executive Branch; six cases have involved an outside party suing the
legislature, or the Legislative Council; and two cases have involved
members of the legislature suing other members, or the Legislative
Council. Of these eleven lawsuits, six are pending 1in Superior Court
or are under appeal. The remaining five have either been resolved or

the legislature was dropped from the case. In addition to these
eleven lawsuits, there are a number of cases filed in previous years
which are still pending (e.g. Sharmon Haley vs. State of Alaska). In

addition, two legislators have been named in criminal proceedings in
the past four years (State of Alaska vs. Holman, and State of Alaska
vs. Dankworth).

I have attached for your information a summary of the lawsuits in which
the legislature has been involved. This summary 1includes a brief
description of the case, the attorneys involved, the status of the
case, and, where possible, the costs. In addition to the above cases,
I have included three of the major lawsuits which were filed in 1980.

We were not able to get total costs for any of the cases. In some

cases the Department of Law represents the legislature. The department

does not bill the legislature for this representation. The only way

to estimate the possible costs would be to request each attorney to

provide an estimate of hours he spent on each case and apply a stan—
dard hourly fee. The Department of Law does not keep records of the

amount of time spent.3 Lauren Smith, Manager of the Division of

Administrative Services with the Legislative Affairs Agency provided a
listing of payments which have been made by the legislature to private

law firms who represented the legislature. | have included this data

on the attached pages. In some cases, | was not able to identify all

or the attorneys involved. \Where possible, the names and addresses

of the attorneys are listed.

I hope this information is useful to you. If you have any questions,
or would like additional information, please call us.

DP

Attachments

3These costs are considered 'sunk costs" as the attorneys are paid a
salary and receive that salary whether they are involved in repre—
sentation or not.



Alaskans for Nuclear Arms Control Political
Action Committee, a nonprofit corporation

VS. 1JU-84-14 Civil

Myrton R. Charney, Executive Director of the
Legislative Affairs Agency, et. al.

Year Filed: 1984

Description:

The Nuclear Arms Control Political Action Committee signed up to use the legis—
lative teleconference network. In the application, the purpose of the meeting
was described as 'campaign planning.” The Legislative Affairs Agency denied
use of the network saying that a political action committee could not use a
State system for this purpose. The committee replied that they were no longer
a political action committee and that they wanted to use the network for a
board meeting. This request was also denied.

This suit is over the right of the committee to use the State teleconference
network.

Status

The case 1is currently pending in Superior Court

Attorneys
Plaintiff -- Joseph A. Guthrie Defendant -- Virginia Ragle

725 Fifth Street Department of Law
Juneau, Alaska 99801

Cost: not available



Mitchell E. Abood, Jr., et. al.

VS 3AN-83-5980 Civil

Norman C. Gorsuch, et. al.

Year Filed: 1983

Description

This suit states that the joint session of the House and Senate called for the
purpose of confirming executive appointments had not been legally convened and
that, therefore, the confirmations are invalid.

Status

The case is currently pending in Sjpericr Court.

Attorneys

Plaintiff--Robinson and Devine Defendant--Jiin Baldwin
821 N Street, Suite 212 Department ol Law
Anchorage, Alaska 99501

Cost*

Robinson & Devine = $169,147.67

*These costs were paid by the Legislative Affairs Agency Accounting Division
and do not necessarily represent the total cost of the case.



Joe Hayes, et.; al

VS. 1JU-83-46 Civil

M.R. Charney, et. al

Year Filed: 1983

Description

Plaintiffs asked for action to enjoin performance of a contract to televise
the first session of the Thirteenth Legislature. They also requested the court
to declare AS 24.20.140 (allowing Legislative Council to direct the Executive
Director to transfer amounts from one appropriation to another if considered
necessary to accomplish the work of the Council) unconstitutional as an improper
delegation of legislative authority. They also questioned whether or not the
Legislative Council had conformed to the public meeting law.

Status

The court declared the case to be non-judicable (it was not a matter appro—
priate for court action).

The case is currently under appeal.

Attorneys

Plaintiff --Robinson ft Devine State of Alaska--Jon Rubini
James T. Robinson Department of Law
821 N Street, Suite 212
Anchorage, Alaska 99501

Legislative--Robertson, Monagle, Eastaugh ft Rradley
Council 210 Ferry Way, Second Floor
Juneau, Alaska 99801

Cost*
Robertson ft Monagle = $ 44,816.99
Robinson ft Devine =$ 96,772.34

5141,589.33

*These costs were paid by the Legislative Affairs Accounting OffTte and do
not necessarily represent the total cost of the case.



Moore

VS. 3AN-83-5405

Orsini Associates and
State of Alaska

Year Filed: 1933

Description
Moore was a subcontractor on a contract between Orsini Associates and the

State of Alaska. Orsini Associates did nc pay the subcontractor, who sued
for payment.

Deci sion

The State has been dropﬂed from the suit due to a "hold harnless" clause
in the contract betv/een the State and C/sini Associates

Attorneys

State of Alaska—Virginia Ragle Moore -- not available
Department of Law

Orsini Associates-- not available

Cost -- not available



Richard ("'Dictf") Shultz
VS. A83-303 (U.S. District Court)

Robert Sundberg, et. al.

Year Filed: 1983

Description

Plaintiff claims his civil rights were violated by being forced to attend a
joint session for the confirmation hearings on executive appointments.

Status

The State filed for and received a motion for summary opinion in its favor.
The case 1is currently under appeal.

Attorneys
Shultz - Joyko, Davis and Dennis

733 West Fourth Avenue, Suite 400
Anchorage, Alaska 99501

Senate--Birch, Horton, Bittner, Pestinger a Gross a Burke
& Anderson 424 North Franklin

1127 W. 7th Avenue Juneau, Alaska 99801

Anchorage, Alaska 99501
State of Alaska- Jir« Baldwin & George Hayes

Department of Law 1007 W. 3rd Avenue Suite 400
Anchorage, Alaska 99501

Cost?
Bi rch, Horton, et al, = $15,131.28
Gross a Burke = $20,000.00
Boyko DaviS a Dennis = $97,792.01
George Hayes = $44,000.00

$176,923.29

*The cost of representation by George Hayes was provided by Jim Baldwin of the
Department of Law. The remaining payments were made by the Legislative Affairs
Accounting Office. This does not necessarily represent the total cost of the
case.



Robert Dupere S Associates
*s. 1JU-82-115 Civil

State of Alaska, ct. al.

Year Filed: 1982

Description

In 1981, there was a delay in the organization of the House of Representa-
tives. Senator Hohman who had been the Chairman of Legislative Council
for the previous legislature, entered into various contracts, stating that
since the new Legislative Council was not yet formed, he still had the
authority to enter into contracts.

An Attorney General opinion stated that he had no such authority. Oupere X

Associates sued the Legislative Council for payment of a contract which they
had entered into with Senator Hohman.

Status

The case 1is currently pending.

Attorneys
Plaintiff -- Loren Domke Defendant -- Laura Davis

Box 1216 Department of Law
Juneau, AK 99702

Cost -- not available



Crow I
VS- 4BE-82-040

Kerttula
Year Filed: 1982

Description

When Senator Hohman was convicted, the Senate was going to suspend him from
the Senate. Crow sued, saying that Senator Hohman had to be expelled from
the Senate, and a Senator appointed to enable Senator Hohman®s district to be
represented.

Status

The court; decided in the plaintiffs favor.
Attorneys
Kerttula -- Jim Baldwin Crow -- not available

Department of Law

not available



State of Alaska
VS. 1JU-82-746

Jan Erickson
Year Filed: 1982

Description

Jan Erickson had a contract with Representahive Buchholdt and did not com—
plete the work. Representative Buccholdt asked the Department; of Law to
file suit.

Decision

The proceedings were dismissed when Ms. Erickson completed the contract.
Attorneys

State of Alaska -- Laura Davis Erickson -- not available
Department of Law

Cost -- not available



Denton Wright “Auction Company and State of Alaska
Vs,

Ben Grutney
VS.

Attorney General for State of Alaska, Wilson Condon

VS. 3AM-82-3313 Civil
Jalmar Kerttula, et. al

VS.
Joe Hayes, et. al.

VS.

Governor Jay Hammond
Year Filed: 1982

Description

A gold company was high bidder at an auction selling State surplus equipment.
The company attempted to pay for this equipment with a piece of paper entitled
"Legal Tender" instead of money. The State refused.

The company sued saying that the State could not refuse the paper.

Decision

The State was justivied in not accepting the "Legal Tender™
Attorneys -- not available

Cost -- not available



Leaislature as Amicus Curiae

Rodney Vest
VS. 1JU-32-1103 Civil

Marian Schafer and the State of Alaska

Year Filed: 1982

Description

Suit questioned the constitutionality of the Longevity Bonus Program.

Decision
The Superior Court ruled the Longevity Bonus Program was unconstitutional.

The case is currently under appeal.

Attorneys

Plaintiff - Camarot, Sandberg and Hunter State - Deboran Vogt
(Mark A. Sandberg) Robert Maynard
310 K Street, Suite 500 Department of Law
Anchorage, Alaska 99501

Amicus -- Robertson, Monagle, Eastaugh and Bradley
(William Ruddy)
210 Ferry Way, Second Floor
Juneau, Alaska 99801

Cost*

Robertson, Monagle, Eastaugh 8 Bradley = $5,801.05

"These costs were paid vj the Legislative Affairs Accounting Office and do
not necessarily represent the total cost of eke case.



Mai one
VS

Meeki ns

Year Filed: 1981

Description

Representative Mr lone was seeking a declaration that former Speaker of the
House, Jim Duncan, was illegally removed.

Deci sion
650 P2d 351 (Alaska 1932)

The Supreme Court ruled that this was non-judicable (not appropriate for court
action). They stated that under the State Constitution, each house has the
exclusive power to remove 1its own officers and a majority vote of the members
is all that is required. The Court would not declare the election of the new
speaker invalid even if the representative who convened the meeting at which
the election was held was without authority to do so, since such a declaration
would be an unwarranted intrusion into the business of the House. There 1is no
judicially enforced requirement of subject-matter notice with respect to a
vote considering organization or reorganization of one house of the State
Legislature.

Attorneys

Malone--Douglas Pope Meeki ns— Jim Robinso-".
526 Main Street 821 N Street, Suite 201
Juneau, Alaska 99801 Anchorage, Alaska 99501

Legislative Staff--Jim Baldwin
Department of Law

Cost -- not available



Ramona Barnes
VS. 3AN—=31-5935

State of Alaska
Year Fil<d: 1931

Description

The plaintiffs questioned whether or not ch 130, SLA 1981 (SB 162) dealing with
a grain facility had been duly enacted. Later in the case, questions regarding
some contracts for the Seward grain terminal were raised. The State claimed
that these questions could not be raised in this lawsuit.

Decision

Court held that S3 162 became law pursuant to Senate adoption of the House
version of the bill and the Governor®s signing of the bill.

The lawsuit was appealed; the parties settled out of court and dropped the
appeal.

Attorneys
Plaintiff -- Hartig, Rhodes, Norman, Mahoney 3 Edwards
(G. Kent Edwards)
717 K Street
Anchorage, Alaska 99501
Defendant -- Jon Rubini
Department of Law
Cost*
Hartig, Rhodes, et. al. = $57,443
*Thes=* were paid by the Legislative Affairs Accounting Office and do

not necessarily represent the total cost of the case.



Hohman
VS 1JU-31-141

Charney

Year FileO: 1981

Descriptior.

In 1981, there was a delay in the organization of the House of Representatives.

Senator Hohman, who had been the Chairman of Legislative Council for the pre—
vious legislature, entered into various contracts, stating that since the new
Legislative Council was not yet formed, he still had the authority to enter

into contracts. Myrt Charney, Executive Director of Legislative Council, re—
fused to sign off on these contracts. Senator Hohman sued to force <r. Charney
into recognizing the contracts.

Status

There has been no litigation on this matter other tiiur. the or.mnal Ffiling.
Attorneys

Charney -- Jim Baldwin Hohman -- not available

Department of Law

Cost -- not available



Alaska State Legislature

= 1JU-30-1153 Civil

= i S. Hammond

-d: 1980

ption

Plaintiffs claimed that Governor Hammond, before signing certain approoriation
bills vetoed entire line 1items; vreduced appropriation amounts; and deleted
individual words and phrases removing recipient names, conditions o" limitations
to appropriations or otherwise altering the purpose of an appropriation.
The Legislature contended that the latter was beyond the scope of the governor®s
item veto authority.

Governor Hammond, in a counter claim, challenged certain appropriations in
justifying his changes.

Decision

The court found that: 1) appropriations challenged as violative of the separa—
tion of powers doctrine did not violate that doctrine; 2) appropriations

challenged for failure to state & public purpose failed to state a public

purpose and were invalid; 3) appropriations challenged for providing direct

aid to a private educational institution did not do so and were not invalid;

4) most of the appropriations challenged for violating the confinement require—
ment. of Act I1l, 8l3 of the State Constitution did violate that section, some

didn"t; and 5) the appropriation challenged as an invalid delegation of legis—
lative powers to the executive branch was an invalid delegation.

Attorneys

Legislature -- Theodore E. Fleischer Ely Guess A Rudd
E. 510 L Street, Suite 700 Gordon E. Evans
Anchorage, Alaska 99501 318 4th Street

Juneau, Alaska 99801
State -- James L. Baldwin
Department of Law

Cost -- not available



The Alaska Legislative Council

VS 4FA-50-1689

Jay S. Hammond, Governor of the State
of Alaska

Year Filed: 1980

Description

SCSHB 207 am S passed the Senate and went to the House of Representa—
tives. The House passed the bill, but failed the effective date be-
tore sending it on for the Governor®s signature. The governor returned
the bill to the House stating that it had not been duly enacted.

Decision
The Judgment entered March 19, 1981 found that the bill had been duly
enacted.

Attorneys

Leg. Council -- Call, Dewitt & Barrest State -- Rodger Pegues
(David H. Call) Department of Law
711 Gaffney Road
Fairbanks, Alaska 99701



Legislative Counci 1 as Amicus Curiae

Marine View Chapter, Juneau Tenants Association, et.al.

VS. 1JU-30-1037 Civil

Alaska State Housing Authority (ASHA) and Department
of Administration, State of Alaska

Year Filed: 1980

Decri ption

ASHA was converting floors of the Marine View aoartments into coimnercial space.
The tenants association claimed that ASHA could not evict tenants and convert
floors of one of the few low income apartments in downtown. The plaintiffs
also claimed that ASHA had not received legislative approval for the lease as
required by AS 37.05.280 for leases over 325,000 and, therefore, could not rent
the commercial space.

Decision
The court decided that AS 37.05.280 (leasing of space by Dept, of Administration)
was an unconstitutional intrusion by the legislature into the sphere of the

executive branch violating the principle of separation of powers.

The remainder of the case was recently dismissed at the request of the tenants
association.

Attorneys

Plaintiff -- Alaska Legal Services Corp. Defendant -- Thomas Jahnke
(Bruce Horowitz and Mary Alice McKeen) Department of Law
419 6th Street, Suite 322
Juneau, Alaska 99801

Amicus curiae -- Delaney, Wiles, Moore, Hayes, A Reitman

(Stephen M. Ellis)
1007 W 3rd Avenue, Suite 400
Anchorage, Alaska 99501

Cost -- not avail able
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CFFICE OF SENATE LEGAL COVNSCL

W ashington.D C. 20510

September, 1983

OFFICE OF SENATE LEGAL COUNSEL

The Office of Senate Legal Counsel was created by Title
VIl of the Ethics in Government Act of 1978, 2 U.S.C. § 288
(Supp. V 1981). It was the product of several years of
legislative work in the Senate, both by the Committee on
Governmental . Affairs and the Subcommittee on the Separation
of Powers of the Committee on the Judiciary. As originally
conceived, the legislation would have created an Office of
Congressional Legal Counsel. The House conferees on the
Ethics Act stated that the House was not prepared to agree to
a joint office, but the conferees agreed to a Senate amend-
ment to establish an Office of Senate Legal Counsel.

The Counsel and Deputy Counsel are appointed by the
President pro tempore of the Senate upon the recommendation

of the Majority and Minority Leaders. The appointments of

1J The interests of the House in litigation are represented
by General Counsel to the Clerk of the House, and private
counsel retained under the auspices of the House Committee on
Administration. Senate Counsel and House Counsel cooperate
in litigation pursuant to the direction of the conference
report on the Ethics Act that "the Senate Legal Counsel

shall, whenever appropriate, cooperate and consult with the
House 1in litigation matters of interest to both Houses."

H.R. Rep. No. 1756, 95th Cong., 2d Sess. 80 (1978).



the Counsel and Deputy Counsel are made effective bv reso-
lution of the Senate, and the term of appointment for each is
two Congresses. Ethics Act, 8 701(a)(3)(A);

2 U.S.C. 8 288(a)(3)(A). The appointment of the Counsel and
Deputy Counsel and the Counsel®s appointment of Assistant
Senate Legal Counsels are required to be made without regard
to political affiliation. Ethics Act, 88 701(a)(2) and
(M)(@); 2 U.Ss.C. 88 288(a)(2) and (b)().

The office 1is responsible to the Joint Leadership
Group. Ethics Act, §8 702 (&); 2 U.S.C. 5 288a (&)- The Jo"nt
Leadership Group 1is comprised of the Majority and Minority
Leaders, the President pro tempore, and the chairman and
ranking minority members of the Committees on the Judiciary
and Rules and Administration. In the 98th Congress the mem-
bers of the Joint Leadership Group are Senators Baker, Byrd,
Thurmond, Biden, Mathias, and Ford.

The statute provides for four major activities of the
office: () defending the Senac.e, its committees, members,
officers, and employees; () representing committees of the
Senate in proceedings to aid their investigations;

(@ appearing for the Senate when it iIntervenes or appears as
amicus iIn a lawsuit to protect a power or responsibility of
the Congress; and (@) advising committees and officers of the
Senate. The Senate may adopt resolutions to assign other

responsibilities to the office.



1. Defense of the Senate, its committees, members,
officers, and employees.

Two kinds of defensive representation are authorized.
The Tirst is when the Senate, a committee, member or officer
iIs named as a party defendant in a civil lawsuit, which con-
cerns the validity of a proceeding or action undertaken by
them in an official or representative capacity. Ethics Act,
88 703 (&), 704(a)(1); 2 U.S.C. 85 238b(a), 288c(a)(l). In
some of these cases the plaintiffs seek to impose monetary
liability on members, officers, and employees: e.g., claims
by congressional employees of sex discrimination, Davis v.
Passman, 442 U.S. 228 (1979), and Hanson v. Hoffmann, 623
F.2d 42 (D.C. Cir. 1980); a claim by a congressional employee
that she was dismissed in violation of the First Amendment
for seeking a clarification of an office maternity leave
policy, Hanson v. Hoffmann, supra; a claim for damages for an
alleged violation of the First, Fourth, and Fifth Amendments
in the conduct of a Senate investigation, McSurelv v.
McClellan, 553 F.2d 1277 (D.C. Cir. 1976) (en banc), cert.
dismi sseri, 438 U.S. 189 (1978); or a defamation action by a
government assisted researcher against a member and Senate
employee for statements in a news release, Hutchinson v.
Proxmire, 443 U.S. 111 (1979).

In other cases plaintiffs have named Senate parties In
challenges to the constitutionality of congressional prac-

tices or actions: e.g. , a claim by taxpayers that the payment



of compensation to the chaplains of the Senate and House
violates .the Establishment Clause of trie First Amendment,
Murray v. Buchanan, 674 F.2d 14 (D.C. Cir. 1982) , vac-tea ar.c
rearaued bv order of the Court en banc; a claim by members of
the House of Representatives that the Tax Equity and Fiscal
Responsibility Act of 1982 was passed in violation of Article
I, Section 7, Clause 1 of the Constitution which requires
that all bills for raising revenue shall originate iIn the
House of Representatives, W. Henson Moore v. The United
States House of Representatives, 533 F. Supp, 267 (D.D.C.
1982), aoaeal docketed, No. 83-1077 (D.C. Cir.)(the Senate 1is
also a defendant); and a claim by a senator that he was en-
titled to examine witnesses on the floor of the Senate during
ccnsideration of an expulsion resolution, Williams v. Bush,
No. 81-2839 (D.D.C. Feb. 3, 1982) (the senator had been
accorded the right to subpoena and examine witnesses before
the Select Committee on Ethics).

The seuond kind of defensive representation the Counsel
may undertake 1is when the Senate, its committees, members,
officers, employees are subpoenaed to produce documents or
provide testimony relating to official or representative
functions. While the authority to represent members,
officers, and employees when they are defendants is limited
to civil proceedings, the authority to represent them when

they are subpoenaed as witnesses extends to criminal oro-



ceeaings as well. The representation of members, officers,
and employees, when their documents or testimony are sub-
poenaed relates to the power of the Senate over the dispo-
sition of Senate documents and the attendance of its members
while the Senate is In session. The Office of Senate Legal
Counsel advises members, officers, and employees when they
receive subpoenas or requests for documents or testimony, and
assists them in determining whether a congressional privilege
should be asserted. The office also assists In preparing
Senate resolutions to permit the production of documents and
to authorize members, officers, and employees to testify on
matters not subject to a congressional privilege.

The representation of the Senate, its committees, mem-
bers, officers, or employees, whether as defendants or as
subpoenaed witnesses, may be authorized by either a reso-
lution of the Senate or a vote of two-thirds of the members
of the Joint Leadership Group. The defense of a member,
officer, or employee may only be undertaken with the consent
of the individual involved.

2. Proceedings to aid investigations by Senate com-

imrtees.

The Senate Legal Counsel may represent committees in
proceedings to obtain evidence Cor Senate investigations.

Two specific proceedings are authorized.



18- U.S.C. 8 6005 provides that a committee or sub-
committee of either House of Congress may request an immunity
order from a United States district court when the request
has been approved by the affirmative vote of two-thirds of
the members of the full committee. The Senate Legal Counsel
may be directed by a vote of two-thirds of the members of a
full committee to represent it or a subcommittee iIn an appli-
cation for an immunity order. Ethics Act, S5 703(a)(2), 707;
2 n S.C. 8 288b(d)(@), 288f. The Attorney General is
entitled to ten days®™ notice of the intention of the
committee or subcommittee to apply for the order, and on the
request of the Attorney General the district court 1is
required to defer action on the Immunity application for up
to twenty days. The district court must grant the
application for an iImmunity order if It determines that those
procedural requirements have been satisfied. The witness may
not refuse to testify on the basis of his privilege against
self-incrimination after the order 1is communicated to the
witness by the chairman of the committee or subcommittee.

The Senate Legal Counsel may also be directed to repre-
sent a committee or subcommittee of the Senate iIn a civil
action to enforce a subpoena. Prior to the Ethics in Govern-
ment Act of 1973, subpoenas of the Senate could be enforced

only through the cumbersome method of a cor e»mpt proceeding .



United Spates attorney and a prosecution for criminal
contempt of Congress. The Ethic:. Act authorizes a third
method to enforce Senate subpoenas, a civil action in the
United States District Court for the District of Columbia.
Ethics Act, 8§ 705 (P (1°; 28 U.S.C. 5 1364 . See, In the
Matter of the Application of the United States Senate Perma-
nent Subcommittee on Investigations, 655 F.2d 1232 (D.C.
Cir.), cert, denied, 454 U.S. 1084 (1981). The House choi e
not to avail 1itself of this procedure and the new enforcement
method applies only to Senate subpoenas.

The new civil action has important advantaces both for
investigating committees and witnesses. Fol committees, it
establishes an expeditious procedure to test the objections
offered by a witness and, iIf those objections are in-
sufficient, to obtain by a judicial proceeding an order
directing the witness to testify. A failure to comply with
the order 1is contempt of court and may lead to the imposition
of coercive sanctions. For the witness who asserts in good
faith a legal objection to a congressional 1inquiry, the civil
proceeding provides a neutral forum to determine the validity
of his objection.

The statute details the procedure for directing the
Senate Legal Counsel to bring a civil action to enforce a

subpoena. In contrast to an application for an immunity



order, which may be authorized by a committee, only the
Senate by resolution may authorize an action to enforce a
subpoena. The Senate may not consider a resolution to direct
the Counsel to bring an action unless a majority of the com-
mittee reports it. The statute specifies the contents of the
committee report; among other matters, the committee must
report on the extent to which the subpoenaed party has com-
plied with the subpoena, the objections or privileges asser-
ted by the witness, and the comparative effectiveness of a
criminal and civil proceeding.

There 1is a significant limitation on the new civil
enforcement remedy. The statute excludes from iIts coverage
actions against officers or employees of the federal govern-
ment acting within their official capacities. Its reacn is
limited to natural persons and to entities acting or pur-
porting to act under the color of state law. However, the
office has been directed to appear as amicus curiae iIn the
name of Senate committees to support their claim to documents

in the possession of an executive department.

3. Representing the interests of the Senate as inter-
venor or amicus.

The Senate by resolution may direct the Counsel to
intervene or appear as amicus curiae iIn the name of the
Senate, or an officer, committee, subcommittee, or chairman

of a committee or subcommittee, 1in any federal or state pro-



ceecing in which the powers or responsibilities of the Con-
gress are placed iIn issue. Ethics Act, 55 706, 712(a); 2
U.S.C. 88 283e, 2381 (a) -

This authorisation permits the Senate to advocate an
interest of the Congress iIn cases iIn which the Department of
Justice aligns itself with the executive branch against the
Congress. Utilizing this authority, the Senate appeared as
amicus curiae or intervenor iIn the defense of statutes which
have provided that one or two Houses of Congress may dis-
approve by resolution executive actions or agency rules. In
Immigration and Naturalization Service v. Chadha, 51 U.S.1.
*1907 (U.S. June 23, 1932), the United States Supreme Court
held that such legislative vetoes are unconstitutional.

The office has also appeared for the Senate as amicus
curiae in support of a statute which confers certain powers
on committees of the Congress. The Federal Land Policy and
Management Act of 1976 authorizes the House Committee on
Interior and Insular Affairs and the Senate Committee on
Energy and Natural Resources to notify the Secretary of the
Interior that an emergency exists on designated federal
lands. Upon receiving a committee notification the Secretar
Is required to withdraw the lands from development for a
period of r.ot more than three years. The United States Dis-
trict Court for the District of Montana upheld tha statute

after accepting the Senate®s iInterpretation that the statute



conferred on the Secretary the power to determine the du-
ration and scope of the withdrawal. Pacific Lecal Foundation
v. “Watt, 529 F. Supp. 982 (@Q. Mont. 1991), and 529 F. Supp.-
1194 (O. Mont. 1982).

In several cases the office has appeared as amicus
curiae iIn the name of committees of the Senate iIn support of
requests or subpoenas to obtain information iIn the possession
of the Department of Justice. United States v. Dor fmar,, Mo
8l CR 259 (N.D. 111. 1981) (appearance on behalf of Senate
Select Committee on Ethics to obtain wiretap evidence re-
lating to alleged conspiracy to bribe member of the Senate);
In re Grand Jury Impaneled October 2, 1978 (19-2), 510 F.
Supp. 112 (D.D.C. 1981) (appearance on behalf of Senate Com-
mittee on the Judiciary to obtain Department of Justice doc-
uments relating to Robert Vesco).

The Senate or its committees have also appeared as
amicus curiae iIn cases 1iIn which the interests of the exec-
utive and legislative branch are in harmony but where there
is still a special interest In separate Senate repre-
sentation. The Senate appeared iIn an action to defend the
congressional frank which had bnn challenged on the theory
that it unfairly advantages incumbents over challenges. The
district court dismissed the complaint. Common Cause V.
Boleet , C.A. No. 11387-73 (D.D.C. Sept. 7, 1982), affld, 51

U.S.L.W. 3784 U.S.. May 2, 1933 (No. 32-1141). The Committee



on Governmental Affairs appeared as amisus curiae iIn a suc-
cessful appeal concerning oversight investigations of execu-
tive departments. ?e~er Kiewit Sons®™ Co. v. U.S. Army Cores
of Engineers, No. 82-1461 (D.C. Cir. August 9, 1983).

4. Advice to committees and officers of the Senate.

The Ethics Act details a number of advisor” functions
of the Office of Senate Legal Counsel. Principal among these
are the responsibility of advising officers of the Senate
with respect to subpoenas or requests for the withdrawal of
Senate documents, and the responsibility of advising com-
mittees about the promulgation and revision of rules and
procedures for congressional investigations. The office als0
provides advice about questions which arise during the COUISE
of investigations. Ethics Act, 103(a)(5,6); 2 U.S.C. |S
238h @) 5,6)-.

5. Other duties as directed bv the Senate.

Section 708(c) of the Ethics Act, 2 U.S.C. 5288h(c),
provides that the Counsel shall perform such other duties
consistent with the purposes and limitations of Title VIl as
the Senate may direct.

When the office was changed iIn conference from an
Office of Congressional Legal Counsel to an Office of Senate
Legal Counsel, no specific provision was made fcr the repre-
sentation of Senate interests concerning agencies which serve

the entire Congress. One such entity is the Congressional



Research Service. When an administrative law judge at the
Federal Trade Commission 1issued a subpoena to CR3, at the
request of oil company respondents in an FTC antitrust pro-
ceeding, the Senate used the catchall authority of section
703(c) to direct the Office of Senate Legal Counsel to cot-
resent the CRS iIn order to protect the confidentiality of
communications from CRS to the members and committees of
Congress.

Another use of section 708(c) was iIn the investigation
relating to 3illv Carter and Libya when the Senate directed
the Counsel and Deputy Counsel to work under the direction of
the chairman and vice chairman of the subccmmifcce charged
with the conduct of that investigation. The Senate turned to
the Office of Senate Legal Counsel as a nonpartisan office;
the office became the nucleus of the investigating staff, and
continued iIn that role under the direction of Judge Philip
Tone, when he was appointed to be Special Counsel to the
subcommittee. In the Senate"s investigation of Abscam and
other undercover activities, the office detailed an Assistant

Senate Legal Counsel to work on the committee staff.



3. CoSTCBVIQAL Csmrrl

1. »CED PC3 A COHaaSMIOJFAL COU3C3L

Ith notwiddy Imown that Congress presantly wlhi cn tha Justice
Department icr reprcaantation in litigation ariayig cut oi tha oacreicS
byComgresi oiitaconstitutional powers. Although Congress haa bacn
ihe cbjoct of litigation throughout ita existence, cuch litigation haa
boon mow frequanfc and particularly threatening in recant years.
Moanmiibu the railanca oi the logiahtiva branch cn the Department
continues despite on increasing ccndict of interest in the Department
providing thiawpreantatiol

Although this conflict of interest has not resulted in any charges of
corruption, failure by Congress to remedy this conflict may have cca-
csquanccs which wilfcerioualy offset tha vitality and independsnoa of
Congress. In order to assure that Congress will have tha capacity for
vigorous and effective renreaentation before tha courts, Tongress
ohoulcl establish itaown Cilice of Congressional Legal Counsel to rep—
resent Congress and congressional interests in litigation. Tha Justice
Department ouuporti the establishment of ouch an cnlcs and tha bill
haa bean raodufed in certain respects to meet all objections raised by
tha Department,

Tha need for creating an CIBca of Congressional Legal Counsel is
clear. It isnet cur?rising that tha exorciseby Congress of itsconstitu—
tional uowcra is frequently challenged in and affected by various court,
prccreainga. Ao Ahxris cia Tcquevilla observed during hia travels in
America in 1G31, “Tlcarcoly any political question arises in tha United
States that isnot reuolvoa. coonor or later, into a judicial question."1
Democracy in America, volume I- Vintage Books: page 200. Congrecs
can no longer ignore this fact.

Unlike tha executive branch of Government, Congress does not
generally attempt to effectuate itswill and perform itsduties by initi—
ating lawsuita in the courts. With a few notable exceptions, Congress
should rely on its legislative, oversight, and impeachment powers-—
rather than initiate lavrouits— to fulilU its constitutional reuponiribiH-
tiea. However, through no choice of the Congress, many matters vitally
affecting Congress end up in the courts. Most of those cases arise where
lowouito have been brought againot Congress to challenge an official
action of the Congress, a Lfemcer or employee of Congress, or a com—
mittee or agency of Congress, In cases where Congress b not named
0s a party, the powers of Congreos are often at issue and are inter—
preted by a court.

For oxnmple, Congress has not been named caa party inthoCom —
mon Cause franking privilege case, but Congress has cn interest in
the car* even more nubrtantial than that of the Pcstmarter, who latho
named defendant. Indeed, the House has recently intervened in this
cone.

.. In each of these types of cares, ths vital interests of Congress will
D0 affected whether or not Congress chooses to advocate its position
to the court. Bocauna our judicial nyntcm relics cn adverse parties to
uharpen the issue* in order for the court to make the best decision, it
Is essential Ghat the courts have the opportunity to evaluate congrm*
sionel interests boned upon the vigorous and effective presentation of



these intareata to tho court by an attomay representingthaCsnqrm

At present, reprcdentatlon of Congress ancl congressional interests
in these cases isprovided on an nd hoo basis by tho Justice Department
and private legal counsel. Because no permanent offic* haa over been
given tho responsibility to monitor end defend those interest*, Con —
gressional interests are often inadequately represented or are not rap* e
resented at all.

Tho Juetic3 Dopartment & practice of dofondIng Mombors, officers, 1
and committeea or Congress in civil cases hna developed graduady,
until at present the Congress is almost wholly dooendont cn the De-
E artment for such representation. This practice began oe far bach oe

lecomfcor 29,1818, when the House adopted a reaoiution authorizing
tho Speaker to hire private counsel to defend the Sergeant at A m * in
the landmark case of Anderson v, Dunn, the first cose upholding Con*
gresa contempt power. Acting as a private citizen, tho Attorney Gen —
eral argued tho case on behalt of Congress and was paid a fee of 0800.
Since 1818 the Attorney General and- after itscreation in 1070- the
Jnstice Department have frequently served aa defence counsel to
Congress,

The only d:rcct statutory basis for the practice is 2 U.S.C. 113,
enacted in 1375, which requires that upon request the Department ds-
fend an “officer’”of either House of Cohgrecs for acts performed in the
“8ischarge of hia official duty.””This statute was enacted after the
Speaker of tha House, James Blaine, had been sued for having en—
forced an order 0? the Houce. See 86 Congressional Becord 2013-
2017 (March 1, 1375); Representation of Congressional Interests
in Court,Hearings before the Subcommittee on Separation of Powers,
1970 (hereafter “Representation”?) at 88. The Department does, how —
ever, represent Members and committees of Congress na well, but there
isno direct statutory basia for the practice. O f course, tho Department
handles congressional casea only when requested to do oo.

On occasion, Congrecs haa chosen instead to retain private counsel
to defend itcelf; for example, in tho civil action brought against Con —
gress by former Congressman Adam Clayton Powell- €% 113 Con —
gressional Record C040-0049 (March 9,1087) and in connection with
tho subponaa issued toMembers and ctai? inthe Common Cause frank—
ing privilege cace. See 120 Congressional Record H988S-HG370;
(September 80, 1074) ;120 Congressional Record H11407-K11468
(December 10, 1974); 120 Congressional Record H12291-H1D239
(December 18, 1974); 121 Congressional Record 1111377-H11373
(December 4,1975); 122 Congressional Record H1C99-H1703 (March
9,1973). Committees cometimea dofend themselves using existing staff
counsel, such na did tho Senate Watergate Committee whan three cace*
were brought to restrain its probs of corruption in the executive
branch ond as has the General Oouncel to the House Clerk inanum —
ber of recent cases involving tho Clerk & supervloory functions.

In recent years, Congress has involuntarily been subjected to ox-
tensive litigation to defond ita constitutional powers. Indeed, In the
lant 0 years the Justice Department alone has defended Memhers, of—
ficers and committees of Congresa in at least 70 cooes. Representa—
tion at 20. Thla total dors not oven include tha GO logal matters before
the courts In wh*~h tha flenate Watergate Committee became involved
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(Ocr.aia Iloport 03-531), Final Heport of ths Hanato Gabct Ccmmittea
at 1070) nor at laoct tan other remit casi* in whioh private ccuruai
haa usaa retained, nor nuanaroua othar larval proceedings in wilted r,ur>-
psaea itor Congressional documents liavo boon tesucd* Ail teld, Cca-
fjrcoa hca bzzn involved in no less than £00 bgal prcessdb/jj in rsccni
57313,

Thsst cacaa iaoluda oivil actiona brought to enjoin enfcrcorosnfc of
ccmmittea oubpsnoa cr teauanca of committee reports; civil acdcrj
related to tho enforcement of tho campaign dnanca laws by cdcare
of Congressi civil actiona robtod to attempts to hold demonstra—
tions cn tha Car *ol Grounds; a civil action to invalidate the ccnicrit?
cyctem; a civil® suit to rscoup eateries paid to Mwn sw while absent
frcm Congress; and a dvifcuit to invalidate the qualifications for
membarehip in ths Senate Press Gallery. Ths ccuirt papara of tha
Watergate*Committee alona run almost D£Ol) pages, Legal Docu—
ments Eclating to th3 Sabcfc Committee Hearing, anDendte to tha
hearings of tha Gannte Gslsct Committee- Juna £3, It#i—- two parts.

ITct included in this numb3r ora actions involving allegations of
criminal conduct, abaca of tha franidng privilege by an individual
Member or contested elections, which tha Department and tha pro—
posed Congressional Legal Counsel will not hanSla.

Net only la tho numoer and variety of ths&s lawouita impreoaive,
but many of them havo been ijcompioa that it hao required years to
reoolvo thorn in tha courts,

nowovor, more oignificantly, tha importance of tha precedenta being
ostabliehed in thsaa cases cannct ba ignored. 2n Powell v. iJeCormaoie”™
305 U,G. 4G3 (1009), tha Supreme Court limited the right of tha Con-
greee to judcro tha qualifications of its Membare: in Untied ftictca v.
Gimoh 403 U.G. C03 (1S72), and in Doe v. McMillan, 413 U3 . CC3
(1973), it limited tha Ability of Ocngrrsj to inform th* n"biic: in
Bnohlcy v. Vdco, 434 U.3.1 (January 30,1970), it limited Congress*
ability to appoint oihcsi 3 to tho Federal Election Commission. Indeed,
Senator Ervin warned that the Gravel decision alona pcsc* clear
and present threat to the continued independents of Ccngrccs as a
coordinate branch of Government and constitutes a further"deteriora—
tion or its power and prerogatives in relation to tha oaecutivc and
judicial branches,””C9 Virginia Law Review 173 (1C73),

In each coca, die precedsnte cstablbhcd by tho courts have an impact
on Congress os nn institution, not just on tho opacificMembers, cifieera,
or committees involved. Therefore, Congress *oaan inntitution cannct
bo ir.dit/orent to tho bgal precedents wnlch are cstab®bhed in thess
cites, overj if Congress may havo no interest in their enfoct on indi —
vidual parties iinvoived. By representing the individual Morabar h
a ear* involving; his perfgrmanca of mAeial duties, in a very real rsnsa
Cangross reprcisnte iteaif.

Court challenges to tha euorcieea by Congress of Its constitutional
power will continue Co occur. For ouample,”cific raof Congress hova
wen named daié&ndanta in n cult by Barncsy Clarh Co invalidate tii»
congressional veto over regulations of tha bc-daral Election OommU -
cicn. Thla i1awouit may dctermina ths ccnotituticnaiity of litereily
hunuraiiaof cnch p/criiicna in Guteiingctettutea.



QJmilarly, criminal defendants rsrpntly liava banod various cab*
psnaa to congrsiwiuhiil nimiiiiilwn_drmnriinff ucccs* to dcanmsntP
raising tha iuauo of flu* emmtltutiniml _powor of Cnngrpra to co_ntrof
icccaa to it papers. These types of Hiliiwnaii hava I'-ssn orul will bs
sausd to tha naw Intelligence Commitics in attompto to declassify
nfcrmation. Tha osccutive branch thrsatcnsd to bxuo oubnanss sfesr
Scuca travel ivcordn, until tho Hmus voluntarily turaocTovor Gs
materials. Tha natura nnd novelty of cthar oiiaironfT"i to 'Csngrcss
nouor cannct ha predicted, but thssa chalhnncs ora oiira to coou? wiiij

regularity,
an eases of interest to Congress whara Congress (a net a party, tha
Donnrtmont of Jur,tics will negmint@grvgna il§ uinlcua brtaf cn
bahalf of Congress. In ouch ignal interests
havo cccaaionnlly fcsen repregeried etained cn on
ad hco basis. For onmnplo. th ouncaj to rep*
ho hore tha txona

rewnt it nggPEicua g 2@
of legislafilidiaag 3 salcnal Uccohi
DC02-"503 ‘ R vate hansel hao nl-o bean retained
to intery, V) “ s

per 10, 1070); itenrcMntaticn at 401. Private counsthb Gow
inri a House ouUcomniittce in tha case of United ate V.
0s House Honort 04-1423; 122 Congressional TCocord HD123-
0137 (August 23,107(i). Privata counsel b representing Grnator Prose*
miro In a casa involving imnortant banes regarding (“cngreca ~fur.c-
tion of informing tho public. Gee 123 Cong. Pee. 1113335-312375
(August 0 Jt%73). Private counsel annemed oil Lahalf of the Congres*
in tliaﬁ_ove case na far bach aa 13-id, Sec Ronrccentuticn et 320-331,
412-ill. =

Tha variety and importance of this litigation demonstrates that ths
interests of Congress an an institution make itapresent reliance cn the
ad hoc (services of ilha Justice Department and private counsel wholly
unsatisfactory. There institutional interests mano It inappropriate aa
c matter of principle and of tha constitutional csparution of powers
for the legiolativo branch to rely uf.cn and entrust the defense of ita
vital constitutional! powora to the advocate for the executive) branch,
tha Attorney Gsnoral.

Despite itd long history in representing Congress in court, the De —
partment of Justice supports the establishment of an G2!ce of Con—
gressional Legal Counsel. Tliin support for Congress defending itself
in litigation before the com*tfi recognises that Congrena, ao @ co-equ.il
bramyi of government. should represent itself in court. The Depart—
ment rrcmpiisea nlco the legitimacy and constitutionality of vesting
the functions and powers in titb Il with @ Congressional Counsel
Oiflw.

In testimony during tha Olrii Congress before ths riennte Govern—
ment Operations Committre and tho Gennto Judiciat/ Ccmmittoeff
flubcomrniitcfl on ths Goparation of Powers, rsprcsentativcs of (ha
Daparimant of Justice liavo unsquivccally stated the obviousi Tha
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Departmentlof Justice laa nart of tin onccutivo brcnca nnd ib drct
rad foremost responsibility 13 to reDresant tha intoresw oi tha i?resi*
(1224 cmd tha oncoutivo branch. Wharo tha interpretation oi Ch3 powers
oi tha Ccngrfca bafora tha courta iaentrusted tb tha oaccutiva oranch,
tha Conqreaa reilcacn 0 branch of rjovornmsnt v/ith which Oongresa
has, uncar tha constitutional Dysfcem of chcclra and bahucss, on ad*

pacdonc3 of Conrcrcss aa a ceaqual branch oi riovorosiiat rcquu
Congress dafend itsjlfthrough itaown csursji,

ftferr*eneciflcally. tha Denaremant of Justice cchnowlcd.”ra that it ia
placed inon untonabla conriict of interestciiuaticn whan cadcd upon to
namila certain cocoa cn behalf of Congress. In cuch caeca, thio Depart-
mens ctatea that itwill daciiua to nrovida roorresntaticnond will desist
in tha hiring of cutrida privata couneai. Howovor, tha Dapartsnsnt®o
position ca to what constitutes a conflict of interest b vary limited
C2d co7cra caiy thcsa dtuoiicrj whera tha Department b earring 0
pcsidcn in cna coca which ia directly inconsistent with a position
tha Danartmsnt simultaneously b advocating in another maibr tiissi
also in litigation in tha coma court.

Tha Document aba ccbnowlodjfoa a conflict where tha cubetnntivi
pcoiticn of Cenrjreea in tha csss would in tha Departmeat®svbw result
b an iniTingmant ci a newer ol tha President However, itb dear

caeca presently being handled by tn» D"nart”nt cn behalf of Con-
"esj Invoivo precisely cuch powers onu precisely thb conflict of
interest

YTksn tha Department is abb 1in adva“ica to rercaivo a conflict in
representinu Ccngresa, itwill, of course, net commence ouch wprcean-
tatioi. ‘it fo, howovor, sometimes di scult to detormina in oUvnnca
onactly when tha Department will ueclir.s to hantilo a congressional
coca. Other than in thoughts csprenscd by tho Department 1in ccrre-
uncndanca with various £li?mbera and ccmndttreu, there are no written
or formal rniidaliucs applied by the Department in malting this dctor*
mir.aticn. Tha drtormhiatiun b oubfsctive, Im made on a cnte-by-coo*
basis, and requires in errenco that the Department prejudge whothar
die ccngrwaicnal defendant wua acting within the ccone of lib ciiciali
duty. Decaux of thb uncertainty, Ccngrsrj already must tnaha ud hoc
provisions for retaining privato counsel when tlia Department par-
reives a ccndict.

Unfortunately, in three Jtaodl i) 2l ct did r.ct beccma
unparent to the Departmen / ISl o rtnent had entered
ftVa Kar.ee Gn bem { CoF i Roc V. Ucilillan and

ﬁ)nd ﬁ\|t0" ales he Department with—

draw ita representatlon of ecngrensional committee* just nu the litiga—
tion reached the Ouprema Court, aiior having represented Com/rcia
in tho district court and court of appeals, Aa a reftuit. Congress then
h




fdna tha Department determined that tha conflict had ccassd to csbt
ar.ci dofcndsd tho remaining dafonriantot _Althpu%:] tha Department
will normally withdraw when a conflict orisos, in tha eac* oi'‘BuchUy
V. Vdco tho Department did net formally withdraw its nnpcAraacs
ca csunsal to tha Secretary of tho Ganato ond tho Clerk oi iho Houss
ovon when it proceeded to argus that tho ctatufoo creating tha tfcdoFfli
Ellccticn Commission—on which tha Gocrotary ond Chbrk carved—nos
unconstitutional. Tha Denartmonfc has recentlg_bean forced to with-
draw ea Congressional Counsel in frjedor v. Simon,

Because oi tha wida ranga Ol responsibilities which era ooirosd to
tha Department. thera ara many vroyo in which ouch a comdcfc can
suddenly arisa for tlia Decartmcnt in tha midst of dafending a con—
gressional client. Tha conflict which arcs* in tho Szrvi& m orjtj Fund
case occurred wk?u tha Department of Justice voluntarily chess to
appear aa amicua curiao inopposition to tha suit bv tha Ganate Water-
nate Committee to enforce itifuubnena for tha White Hcuca tapes, Gee
itoprescntafcicn at DY4A. Tha Bephrtment®j narrow definition of whet
constitutes a ccmlict of interest did, however, enabb tha Department

, to conrinus representing other congressional defendants in eases pond-

*ing in othar courts in which opsecn ana debate clause immunity was
also a defense. But tha point ramaina, cna cannot predict wucn a con—
vict will awes which will force tha Department to fcermiuato ito
cervices.

The picCllsm of anticipating conflieb "acompounded bj ths Caci
that it b tha Department®™s oacial pceiiinn that even though it has
undertaken to represent Congress, ifan agency of tleaexecutive branch
cubeenui-ntiv a:jlbtho Department for representation which will crania
a conflictof"interestwith thaDepartment”s representation of Congress,
tha Department wrill automatically force tho congressional clbnt {0
obtain ctiior counsel. With a law flrra, cuch conflicts are canilv avoided
because tho Arm will uhnoly refuse to take on tha now client. However,
the oncoutivo branch u always tha priority client of tha Department.
Wlten a conflict arises in renrcsenting a congressional defendant, it
b clear that tha Denartmont does r.cfcand can net continue to rcprcoaifc
ib congressional clients and, ca importantly, whan a conflict arises, it
b inCongress" beet interest {0 obtain ether counsel.

Aa a result Ol thsso experiences in a number of congressional cases,
ccmmittcc-a which wore or ara being represented by ths Department
have also retained counsel to protect themselves in the ovent ths De —
partment suddenly feels ccmpoibd to withdraw. There b obvious
waits when ianpayora must pay for Juetico Department attorneys to
handle a ccngrcalonal case and pay ao well for a private lawyer to
insure that ths Department vigorously defends ccngresaicnal inturcsb
and to La ready tO undertake tho ropreasntation of Congress if the Jua-
tica Department should chccM to withdraw from tha caca. Howover,
faced with tha policy of tha Department of Justice with respect to
conflicts of interest, ft is prudent*for Congress to retain thcas privata
oitoneye.

iTursttar compounding ths inherent conflict of interestwhen tha De-
pastecnt cervo t&* tha advocate for tha Congress, the Department
“Insists CN retaining control of tha litigation and making til* litiga—
tion dschtous."" Dop rcosctaticn at C3. "fh* Department asctrts th* cam*
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ticna and ti{ﬂbppr(.‘gaches taken in tha diForenfcm s , A private cxtcmsf
will cniy bt |nt|r_natel?/ hnowlodircsbls abcut tha czza dais iizm 1iag—m
and net with tlia full rangs of liti/jaticn involving Congrrci. Cns
ottorooy might, therefore, Inadvertantly make an orgnmsnt cr am-
ceda a point in cno coca which haa an auverea precedential impact cn
ancthor coca involving Ccngrm. Similarly, individual private attor-
nsyo ars likaly to have Utth p3rcncctiva or interest in now tho long*
rang™* interests oi Congress may os aiZccted by any givon litigation.
Thoy may havo littlo canritivity to ony political ‘imoiicaticna of a
givon law ouit. They will net havo inclination or tho ability to establish
contacts with tho bread opectrum of congressional viowo which mav
exist on varioua is3uea. Thoy will have r.o ongoing relationships with
th3 leadership.

finally, whan faced with a law ouit, Members, cnicera and commit—
tees often havo no timo to lccato, intarvbw, and retain private counsai.
This iswhy in ouch cares there ia little alternative but to request Da-
partment oi Justica representation, even when they may be aware that
retaining private counsel wouid b3 preferable. A oirapie phono call
efrom a committee chairman to tha Department, for example, often
ouiices to arrango for tho Department to handb a care, If, howover,
private ccunrei 13 to ba employed, an nttcmay must be round who jj
willing and abb to handle tiro care, a i20 arrangement must ba nego—
tiated and arrangements must ba mode for payment oi tha ice. Fur —
thermore, to compensate private ccunrei 1twiii often b3 necessary for
tha congressional partiea to request appropriationa from tha contin—
gent fund, a time-consuming and unpredictable precess. A committee
or LFembar must, thoreicre, ba willing to endure substantial additional
inccnveniance if they choose net to rely on the Department oi Justice.

In addition to mitigating these conriicta and practical problems re—
sulting from reliance on tho Department or private counsel, there
are aucstantial beneilta which would result from the establishment oi
an Cnic3 oi Congressional Legal Counsel which cannct otherwiss be
achieved. A flret-clasa litigating cfilca in Congress wiil maho available
to Congress advica cn how to avoid or anticipate litigation and con—
tinuous monitoring oi congressional interests in cases where Congress
b net a party. Increasingly, tha prcanect oi litigation muat be con—
sidered whatever Congress exorciOM ita constitutional cowcre, Ths
ad"varea consequences of failing to consider tho possibility oi litiga—
tion lias bean meat notable whan criminal contempt of Congress
charges urs dismissed by the courts cn technicalities. This occurred in
tho recant voorhiry case oi thsn.Ligutonant Governor of California
Edward ZbIneciio— anftedfﬁaTOJ . ROMCHO< 5024 7 . 2 405 (D.C. Oire
1075)- because a committee had net publiolicd tarulesiathaCcngrea*
cional llcccrd. Neither the Department r.or privato counsel can, wiil,
cr ciiould perform thaoa advisory functions. Tha Department aclmowl-
edges tint this function b quite properly lodged inthoCcngrau iLalf.

Cinibri7j v/han n eoininittea"midartnkoa an invesdgitlw” there ii
a constant i:cad far advica cn how properly to from* and law*
eairaa&i umi how to utilba ether congressional Investigative powers
corim (iO commutellc*iionj will, if necessary, U enstainxi by the
constl Again, itv/cuid t:&  coouitULanaily prowr for Che Juitlee
PspaKtauat cr thuatfa for orivote cossaxa.l to provide cadi ca cdrbory
Corsica,



Existing legislative and stntf counsel readily admit that Cbhey do not
hava tho iimo or training to litigate or to provide odviro in rmthi”m-
ticn oi litigation. Staif of one committee might gain corns litigation
experience but tlim will be unavailable to assist the next committee in
nsed of counsel. Ctlier than the Cbrix of tha House, the fiecretarr oi
th3 Genatc, and the Permanent Investigations Subcommittee o{the
Senato Governmental Av/aire Ocmmiitee, no one body in Congress has
developed any litigation expertise.

Ths Congressional Legal Counsel would also continuously monitor
congressional intereoto m cases wiiere Congress b net a party. 70r
exampie, in tins litigation concerning the custody oi former President
Nixcn"a tapes and papers, the Jsutice Department b defending an act
oi Congress which*dinieu Hr. Nixon custody ox these materials even
though ths Justice Department, at the time of the Nixon pardon, issued
a written legal opinion that Hr. Hixcn had the legal right to custody
of thamateriab. Congress ha3 net chosen to intervene or appear amicus
curixo in thb law cult. Honevcr, the testimony submitted to ths Gov —
ernment Operations Committee by Senator lieicon concerning tii3con—
duct oi the case- 1573 Hearings, part Il. rage 1*12- illustrates ths
need for an cries of Congress with the ability to represent Congress
ina legal aciicn. ifnecessary, and to closely monitor oucii legal actions.
Again”, r.eith.er tize Department nor private counsel can or uiiouid per—
form tills rob. To the*extent that existing legislative or staif counsel
precentiy monitor the course of ouch litigation. itwouid still be nerea-
carv to retain counsel if congreEsionai iniereoto were being adversely
ai/ected.

Finally, if th.e Congress adcnia ths jurisdictional statute, discussed
in detail below, to enable Congress to enforce its oubpenaa bv civil
court actions, attcmeyo wiil be necessary to bring the actions. Neither
tha Justica Department nor private aitoir.eyo ohould be given thb
reaponaibiiity.

2. wixx> sxx cr/iL Bxponcz:ir.rtr ©7 ouopsrt.’a

Presently, Congress can eerie to enforce a cubpena only by use of
criminal proceedings or by tlie impractical pi ftcdure of conducting
ita own trial baror? the bar of ths House ox Heprpsentntivcs or the
Senate. However, if ths Congress or a committee ia interested in
compelling compliance with a loibpena ratl;sr than merely punishing
ths cubpcnaed party, civil oubpera enforcement will often ue prcfer-
abls to certifying a criminal contempt complaint. XJidihs a civil en—
forcement action, in a criminal contempt action the defendant cannot
purgs liimseii of ths contempt by Hnaily producing the dccumenta.
Li addition. with a criminal contemnt oeitcn, expediting ths litigation
b more diricxlt than in a civil enforcement action, ccnuniitas ecin-
pihr.es with ita prccsdurea b more strictly reviewed, ur.u Ch* uab-
piT.aod party 3 rights ore .given greater weight. 71:* Jusxirs Depart—
ment ihr* supported a civil enforcement mcriianbm in 2032 and has
reiterated triit support t"ib session. Ths L\?pasitnzr,t uaa Ltaied abn
tliat Congress may bring ths uibneca enforcement cctiaas without
infringing ca any rixccixuvo Drruaca powers.
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Tha reluctance oi C_on?rresu:nol committed o cnfcres Choir ca?>
pcnaa under tho criminal contempt, statute won grapiucaily dancn-
circicd by debate ia tha Senate Judiciary Ccmmiiteo ia 1002,

Tha Subcommittee ca Antitrust ond Hcncrwiy hadcubpsnasd cast
data frcm tlia 12 largest ctecl companies. Fear ci thcsa companies
refuted to Produce .3 eufcpsnaed data oi oven to appear before tha
Subcommittee. Tha Subcommittee than voted 3 to 2t0 reporta crim-
inal contempt citation to tha full Judiciary Committee.

In tha debate before the Subcommitteé all partite agreed that tha
rteol companies refusab were baaed cn a good faith b3i:sf that tS3 cost
data wafccmidantial. Senator Hart stated that what ail parties were
reading was "to establish a priority among principlca” The steal
conuanite declared their tmv/iilingnéss to ccmm% "until required to
do so through £3tabliahed Judicial prccedur*3/, Cne membir oi tha
commiitee npsculated that— contrary to the law of criminal con-
tempt—if tHe companies wore held in contempt the steel company
?xecutwets (c?u,l,d) ‘produce tlia records J 0 0 (and) purge themxsivcs

rom centc-mpfc.

At the rque_st of the steel comBames, tha Judiciary Committee bald
3 days of hearings_cn the events barcre th8 full committee. Steel Com-

anies (Oubcannio), Hearings baxora the Committed cn the Judiciary.

eptember 12,14, end 20,1032. |t was again char that the companies'
refusal was their “instrument cr " Q approach of testing wnich of
these two princiolte—of Ccngramicnal newer and fcuainere csaiidan-
tiaiity—ultimately would prevail.” JC at 33 _ﬂSenator 2LVAT2.
Senator_Keating 'stated hb" prexbrence for_n civil contempt statute
;gd. at b5), a préeference chared by SanatcrErvin. (Id. at YSE Senator

eating. declared flatly that it woo "wrong in cases in which there,
no criminal intent to ca forced to resort to a criminal prosecution in
order to text Cha validity of a committee™ quaxticna or regesste for
dceumsnte.” (Id, at 77.) _

Tim_dilemma facing ths ccmmittse waa made apparent by the cub-
committcc chairman, Senator Extca Koiauvor, who*said:

1 would like to make parfootly clear that xna subcommittee
haa no interest in punishing iniiiviuuab. What we wont ia the
cubpanaol material. (Id. at 05).

(I* ia apparent from tha committee debate that tha availability of a
civil enforcementastute could havo alleviated tha dilemma. Ultimately
no criminal contempt citation wc3 voted. o

.During this came period the UJ3. Court of Appeals for tna District
oi Columbia waa raviawing tha conviction oi Austia J. Tobin, ths
executive director oi tha Port Authority oi How Ycrix, under tho crim-
inal contempt cteiua, Too/a v, vaa~ CC3FEd Or0 (D.C. dr.)(cert,
dented 071 U23. CC3 (12C3). Tobin IAd boon cited for contempt ia re*
fusing to r/rodcoa certain dctumcate cabpcaacd by tha ZJcsas Jcdi-
riary Committee in on inva*i:pttea oi the [231-22 interstate compacts
between vhs States oi Hour Tcrit and ITow Jercoy. Tha Port Authority
argued that after having approved ths compact Congress did net havo
tlia coruwitutioaai_cower to_rescind it. 'Ths Governors oi_both cufectcd
Stater instructed Tobin imi Ca respond Co tha raapenaa. Tobin utel cot



P_ravr"ll la llia ccnatitutional argument about tha committaa'a jurisdic-
lon but hia conviction was nonetheless reversed cn tha grounds that
th3 Judiciary Committee hud been given no power to isSue oubpenaa
for tha internal memos of the authority.

When tha district court considered the caae, Judge Youngdahl
pleaded for Congress to provide an alt-amative to_criminal contempt,

Tho Court of Appeals In reversing Tchin’a conviction quoted Judge
Youngdahl’s pica" and added it3 own. It opeciflcaily noted that—

A contempt of Congress %rosecution 13 not the me3t practical
method of inducing court3 to answer broad questions broadly.

At the end of ita opinion the court made an extraordinary appeal
to Congress.

Especially do we say this in view of the unusual nature of the
present case, where we are asked to decide essentia’ly civil and
Jurisdictional issues at the same time that we establish crim-
Inal precedent. The conflicting duality inherent in a request of
this nature is not particularly conducCive to the gwmg; of any
satisfactory answer, no mattér what the answer should prove
to be. Should this controversy be resumed, it is hoped that
Congress will give sympathetic consideration to Judge
Youngdahl’3eloguent plea. 008 F.j2u at 275-273.

Eight years later the same court renewed thi3 appeal in united
ijtastes(f’)le(olét?lz)VB F, 2d 370,077-373 (D.C. Cir. 197 ),*cert. denied,403

Congress should be able to enforce its subpenas expeditiously and
with due respect for the constitutional rights of a witness, The criminal
contempt statute is inflexible, giving a party no incentive to comply
with a subpena. Enactment of"the Civil subpena enforcement statute
will give Congress the option of punishing recalcitrant witnesses or
brin m_g a civil action to secure compliance with the subpena. This
flexibility will reduce the reluctance oi Congress to take action when a
subpena’is not complied with.

PAST CONGRESSIONAL CONCZIUN WITH 07PIC2 OP CONGRESSIONAL
LEGAL COUNSEL AND CIVIL ENI'ORCEIIENT 07 SUBPENAS

Office of CongressionalLegalCounsel

Congressional concern with the need to establish an CIRce of Ccn-
a'ressional Legal Counsel has often been expressed over tho last decade,

n 1905 the Joint Committee on tho Organization of Congress con-
sidered tha litigation nced3 of Congress and recommended that a Joint
Committee on Congressional Operations ba established and given tha
“continuing res?onsmmty for determining, with the approval of the
Icadarohip of both HouseS, whether Congress ohould be appropriatel
represented” in cases of vital interest to Congress, Tho Joint Commit-
tee found that “representation of the Congress with respect to ita vital
mtaresta ia unsatisfactory and tha eiTcct upon Congress of court de-
cisions cpguld ba ahmaltéerkof contlnu_oul_s concern for which come
agency of Congress chould take respansihility.
_gﬁ U olem ongth|s pro ,fzaﬁ, cn ﬁ“}ﬁ] 2%,1867,8 nator Vanoe Hartke
introduced S. 1C34 q bill to establish an C3ce of Ccagrraional Gta-
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oral Counaal. Than cn May 3,1967, Senator Tone;) Hartllg ritomstcd to
Qiior ab bill, S. 1034, ns an amendment to S. 330, tha Lo”Maiotiva Dcor-
gaaisatica Act oi 1987» 3. 35B aIread%/ inoluchi a provision which
authorised tha proposed Joint Committee on_Congressional Opera-
ticna, with tha approval oi the President Pro Tempore, Spsakorj and
majority and minority leaders, “to provide for appropriate eepvccan-
tation on behalf oi Con%ress or either House thereof in any p_roceedmgi
or action” which, “in the opinion of the Joint Committeg,"ia oi vita
interest to Congress, or to oithor House oi tli3 Congrcaa.” The princi-
pal objection fo Senator Hartkoa bill and Gmanoment wa3 that it
authorised the Con%rc_samnal General Counsel to be the “authoritotivo
cource for interpretation oi legislative intent.” Tha Senate considered
it to be unwise 10 establish a auaci-lagal crdce oi Cengrese havmgbtha
power to issuo binding legal opinions whether or net rsauestcd by a
committee to do eo. Accordingly, Senator Hartke'o amendment Wee
tabled by a vote oi G3to 13, When tha Joint Committee cn Ccugrea-
oional Operations_ waa lInaily establbhed in 1970, it was given tha
ower only to “identify”, Court proceedings oi vital interest to
ongress.

hlr? July 0i 1937 one of tha subjects oi the Oubcommittea cn Separa-
tion oi Powera' first hearings under ths chairmanship oi Senator Sam
iLrvin was the Hartke proposal, 3.1334. _ _

In 1973 th3 Joint Committee on Congressional, Cperations held 4
days of hearlnﬁs on the “Constitutional Immunity"of Members of
Congress.” In these hearings the Joint Committee exXplored the Justice
Department's policy in representing Ccngres3 and In, particular tha
comiici oi inter; “faced by tha Department of Justice when it de-
fended Congress innoe V. isomucn, Tho Senate's decision to file an
amicus Drier in cravel v. united States WOS also discussed. In 1973,
hearings by tha Subcommittee cn Separation oi Powers.cn “liemoving
PoliticS From tha Administration oi Justice” again iccused cn the
Council for Congress proposal. o _ o

The Senate Select Committee on Presidential Campaign Aetivitiee
participated in ovor 60 different matters_before the couna during tho
course of its Watargage investigations in 1973 and 1974. The Court
filings, which, comprise mc«t of tho “Legal Documents Delating to tho
Select Committee Hearings,” run to over 2,ICO pages. As a result of
ita experience, ths, Select Committee recommended th.at ths Congress

lve_careful consideration to a bill then pending before tho Senate
3. 2539) that would establish a Congressional Le,gal Service and thus
givo Congress “a litigation arm tliat would allow it to nrctact jts inter-
est in codrt by ita own counsel.” As Senator Baker, Vico Chairman of
tha Salect Committee, stated; “Thecoare numerous inntnncea in which
tha interests of Congress and Congressional committees aro divergent
from thcae of tho President and the various departments, and in which
tha oaistcnco of a parmanent Congressional litigating Uatf would bo
both helpful and appropriate. Tha Salect Committee cn Presidential
Campaign Activities certainly was engaged, albeit imaucceaarullv, in
cstoiirive litigation; and a Congressional Legal Service wouid nave
been of greaf utility to Ci:a Committee.” 3. 2669 had | sen introduced
by Senator vWnltar Mcndale cn Cctchar 11,1973, 3imilar proncsab to
eStablish nu Clfica_of Coa.grcisicnal Legal Counaal h?* bean intro-
duced by Senator Jacob IL "Javito, incluling 13 3377 ca Jurvt 4,1974,
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On Doccmfcor 11,1074, Senator Ervin introduced 3, 4277 which *7103
based upon the recommendations of the Watorgatc Ccmmiitca ond
which contained Senator Mondalo’aproposal. _

In tha fall of 1075 and the spring oi 1070, tha Subcommittee on
Separation of Powera held hearings_on “Roprecentation of Congrcs-
oiohal Intorcsta Before tho Courts.l The chairman of the oubcommit-
tee, Senator James Abourozk, had earlier introduced 3. 273 which
raiined previous proposals for an Cfflcs of Congressional Legal Coun-
sel. The oubcommittea compiled a detailed hearing record; feeding
soecidcally on the condict of interest which occurs when the Justice
Dapartmont represents Congress and generally on tho inadequacy from
Congress’ inetitutional point of view of tho present nd hoc provisions
for representation of Congress,

Civilenforcementofsubpoenas

Historically Congress haa made various proviciona for enforcing ita
eubpenns and ordera. The contempt power of Congress wna anirineu
in the 1G31 case 0l anderson V.o unn, 19 U.S. 204 (1821). During ita
earIY Jjoericd Congress brought contumacious witnesses for trial beiore
tha liouse and Senate and”conrinad those found in contempt_ in the
Capitol 5g7uard house. Variations of thi3 practice continued until 1945,

In 1057 Congress grew disatisiied with the fact that it could im-

rison a person only Until tho end of a legislative session. In that year

ongress passed a Otatute, etill in effect in amended form up 2 U.3.C.
192" making it a criminal offenso to refuse to divulge information
demanded by Congress. Even after passage of tho 1857 statute, Con-
gress preferred toenforce it3 own punishment rather than turn a wit-
Ness over to tho United States attorney. However, no courts more fre-
quently began to review Congressional contempt trials. Congress came
to roly entirely on the criminal sanction. Using both procedures. Con-
gress haa held”approximately 400 person in contempt since 1739, mc3t
of the contempts having occurred since 1945, o

While investigating tho contested election of Senator William S.
Varo in 1023, a Senaté committee sought to enforce a subpena for cer-
tain ballot boxes and various documents by bringing a civil suit. The
Supreme Court held that the Senate did not intend or authorize the
committee to bring SUit. (reed V. the County Commissioners of D ela -
ware county, 277 1J.3. 370 (1928)). Tho day the Supreme Court deci-
sion was rendered, tho Senate enacted a standing order authorizing all
Senate committees to “bring Suit . . . if thu Committee is of the opin-
jon that the suit is necessary to the adequate 8erformance of the powers
vested in it.” (09 Cong. Rec. 10590 (P/lay 29,1928)). That Order has,
however, been held not to confer jursidietion on tho courts to hear a
subpena enforcement action. senate select Com mittee V. N ixon, S00E.
Bunn. 51 (D.D.C. 1973) _ o o

The original proposal for enacting a jurisdiction Gtatute for civil
enforcement of "Congressional nubpenns”was introduced on May 4,
1953, by than Congressman Kenneth Heatmg. Four days of hearings
won hold cn H.D. 4070 on June 8, July 19, 28, ond 31,"1054. The bill
pacsed tho House cn August 4,1954 and a$nin tho next cession of Con-
gnﬁ? o?: March 1%, 19ﬁ . 1he Senate took no.action on either occa5|?n.

€. ongr SS NasS ad' recer&ﬁ expPenen e |n1court,en ?rcemento d
committee dubpona. Confronted by President ITixon'o refusal to honor



NPFRESMKIrSsit

xde SO, v

s et

ca

ita aubcsna for cartain Whita Hciua taps rcccrd|r.93{ tha Ganato Water -
gate Committee brought a civil action for a déc arator)( juclrpsenfc
hat Prreidsnt Nixon'aclaim of executive privilege woo uniawful. ‘Jha
committee found the nrcspecfc of criminal contempt or trial before tha
Senate inadequate and inaopronriate remedies, Judge fllréca ? Yor
ld ﬂ? the cRrrt had no I[__UI‘ISdICtIOﬂ to hear the oction. BWa gicot
MMITES v, INI00N, 308 F, Supp. 8L (D.D.C. 1073), Sanntor Em/In
then introduced and the Congress coon paused a ctatuta (Public Law
03-100) giving district court jurisdiction over that suit and ctliera
the "Watergate Committee mignt bring to onforce oubnanaa issued b
it to tha gxecutive branch. Tlia original version of thia ctatuta would
havo confined jurisdiction on the courta to hear ouita by ail, coagres-
oignal committees to ecek oubpana enforcement. Thi3 provision” was
deleted prior to passage of the law. Eventually tha court of oppenis
grllgnmtmﬁeqd _trha Commitfee's suit dua to tha pending House Impeach-
.Inquiry.

C. Titlx |||—F inancial DI&OX&UHS///

X. nXAsoxXxa nonrunmo financial disclcjuux

AExisting financial disclosure requirements vary throughout the Fed-
erahgovernment. Under rules recently adopted, uy the House of Rep-
resentatives and tho Senate, full and” complete financial disclosure ia
required for Uembera and certain officere and employees of these bod-
les. Euecutivevbranch re%ul_atlo_ns require confidential disclosure of the
financial interests of certain high-level employees to these employees'
ngpnries. Memberswf tho judiciary are subject to voluntary confiden-
tial disclosure requirements which/cail for the disclosure of very
limited financial information. Some ton government officials, nuch o3
tha President, Vico President, and Justices of the Supreme Court, are
not required to make an¥ financial disclosures whatsoever.

It was the opinion of the _magont of witnesses who testified before
tho Committee on this subjyctvthat any requirements for public fi-
nancialdisclc3ure should apply unjfoer/ acress-the-board to hqh-
level omciala in the exeC}mve, judicial and legislative branches of the
government. e 7 _

Some of the reasons/for public_financial disclosure stated by wit-
nesses who appeared/before the Commlttee_dur|n%4con5|derat|on of
S. 355 this year nndrita predecessor, S. 405, in, the 04th Congress, are
oummariacd below/ o \ _ _

(1) Public financial disclosure will increase public_confidence in the
government. Numerous national polls of voter confidence in official*
of tho Federal/government, and the low turnout ofNjotcnj in recent
olectiona, were Cited for the proposition that public confidence in all
three branches' of the Federal government has been Eeriously eroded
by tha exposure, principally in tho course of tha Watergate investiga-
tion, of corruption on tho part of a few high-level government officials.
Public financial disclosure was seen as an important ctep to'itake to
help restore public confidence in the integrity of top government of-
ficials, and, therefore, in tha government adawhole, _

- (2) _Publlc financial disclosure will demonstrate the high level of
integrity of the vast majority of govomment official*. Cnly a very



State of Oregon

LEGISLATIVE COUNSEL COMMITTEE
September 9, 1983

Representative Charlie 3ussell
Pouch V
Juneau, Alaska 99811

Dear Representative Susseii:

Speaker Kerans has asked me to answer your recent letter
concerning staff attorneys responsibilities for litigation
involving the Legislative Assembly.

The following are responses to the questions you posed:

(1) The Legislative Counsel staff includes 12 attorneys.
None are specifically or exclusively assigned to litigation.

(@) There were two iInstances in the past approximately 10
years. The Tirst instance involved alleged violation of the open
meeting law by a House committee. The second involved the
constitutionality of a statutory provision subjecting certain
appointees of the Governor to Senate confirmation. In both
cases, the Legislative Counsel staff did the background research
and consultation with outside counsel retained to argue the
matter 1In court.

(@) Legislative Counsel staff attorneys represent the whole
Legislative Assembly. On occasion, the various caucuses or
leadership officers will hire attorneys to work in their offices
to assist in issue analysis, etc, but they have not necessarily
had a role in any litigation bein”™ considered.

(4 None

(B) None. The Legislative Counsel Committee general fund
budget for 1933-1985 is $2,229,711.00 which covers ail functions
of the office, including lawyer time spent involved in
litigation, if any.

(6) The Senate confirmation suit voted in (2) above was
litigated by outside counsel. The total bill for services was
$5,C00.



Representative Charlie Bussell
9/9/83 Page 2

(7) There is no established pattern. In the Senate
confirmation case, Legislative Counsel attorneys interviewed
several private attorneys and retained one of them after
consultation with Senate leadship.

(@) We write over 150 advisory opinions for legislators
during each biennium. We often discuss legal ramifications with
legislators who request drafting service. We draft approximately
80 percent of all measures and amendments. We are precluded by
statute from discussing the merits (advisability) of any issue.

I hope the above information assists you as you consider
legislation similar to ORS 173.111 et seq- You might wish to
discuss the Oregon situation with Dave Dierdorff, who is with
Bill Barrier®s office. Dave was counsel to the Senate President
when the confirmation suit was brought.

Legislative Counsel

TC :dfw

cc: Speaker Grattan Kerans
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173.055

173.050 [Amended by 1953 c.625 54: repealed by
1953 ¢.492 516]

1"3.055 Contracts to provide fiscal
data. The Legislative Fiscal Officer and Leg-
islative Revenue Officer are authorized to
contract with other agencies or persons to
provide fiscal data necessary to carry out the
provisions of ORS 173.025 to 173.055. (1977
414 84)

N-LEGISLATIVE'COUNSEL
COMMITTEE

, 173.110 (1953 c.492 51; repealed by 1969 c.256 §1
(173.111 enacted in lieu of 173.110)]

173.111 Legislative Counsel Commit-
tee and office of Legislative Counsel creat-
ed. The Legislative Counsel Committee, re-
ferred to in ORS 173.111 to 173.240 and
171.275 to 171.315 as the committee, is estab-
lished as a joint committee of the Legislative
Assembly. TTie committee shall select a Legis-
lative Counsel to serve as its executive officer.
[1969 c.256 §2 (enacted in lieu of 173.110); 1971 c.638 54)

173.120 Legislative Counsel to be in
attendance upon legislative sessions. The
Legislative Counsel shall be in attendance
upon all sessions of the Legislative Assembly.
(1953 ¢.492 52]

173.130 Performance of legislative
services; charges. (1) Tne Legislative Coun-
sel shall prepare or assist in the preparation
of legislative measures when requested to do
so by a member of the Legislative Assembly.1

(2) Upon the written request ol a state
agency, the Legislative Counsel may prepare
or assist in the preparation of legislative
measures that have been approved for prepa-
ration in writing by the Governor or the Gov-
ernor’s designated representative. The Legis-
lative Counsel may also prepare or assist in
the preparation of legislative measures that
are requested in writing by the Secretary of
State, the State Treasurer, v.he Attorney Gen-
eral, the Commissioner of the Bureau of Labor
and Industries or the Superintendent of*Public
Instruction. -In accordance with-ORS 233.140,
the Legislative’Counsel may charge the agen-
cy or officer for the services performed. _

(3 The Legislative Counsel shall give
such consideration to and service concerning
any measure before the Legislative Assembly
as circumstances permit, and which is in any
way requested by the House of Representa-
tives or Senate, or any committee of the Legis-
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lative Assembly having the measure beforu it
for consideration.

(4) The Legislative Counsel, pursuant to
the policies and directions of the Legislative
Counsel Committee and in conformity with
any applicable rules of the House or Senate,
shall perform or cause to be performed, as
circumstances will permit, research service
requested by any committee of the Legislative
Assembly in connection with the performance
of its functions. Research assignments made
to the Legislative Counsel Committee by joint
or concurrent resolution of the Legislative
Assembly shall be given priority over other
research requests received or initiated by the
committee. The research service to be per-
formed includes the administrative services
incident to the accomplishment of the re-
search requests or assignments. (1953 c.492 §3;
1959 ¢.295 §2; 1973 ¢.226 51; 1979 ¢.237 8§11

173.135* Participation in legal pro-
ceedings to protec* legislative interests.!
When deemed necessary or advisable to pro-
tect the official interests of the Legislative-
Assembly, one or more legislative committees,
or one or more membena-of* the-Legislative
Assembly, the-committee may direcrthe-Leg;
islative. Counsel and his staff, or may retain-,
any member of the Oregon. State Bar, to ap-“
pear inr commence, prosecute or defend- any
action, suit, matter, cause or proceeding- in
any court or agency of this state or of the
United States. Expenses and costs incurred
pursuant to this section may be paid by the”
committee from any- funds available-to the
committee. U961-ci67 §32]

173.140 Preparation of initiative mea-
sures. The Legislative Counsel shall cooper-
ate with the proponents of an initiative mea-
sure in its preparation when:

- (1) Requested in writing so to do by 50 or
more electors proposing the measure; and

(2) In the judgment of the committee there
is reasonable probability that the measure
will be submitted to the voters of the state
under the laws relating to the submission of
initiative measures. (1953 c.492 54]

173.150 11953 c.492 55; 1961 c¢.279 51; repented by
1981 ¢.517 8§10 (171.275 enacted in lieu of 173.1501]

173.152 (Formerly 171.272; amended by 1963 c.420
51; 1965¢.372 51; 1981 ¢.517 821; renumbered 171.3151

173.1S5 [1959 c.295 §&1; repealed by 1963 c.292 §1
(173.310 to 173.340 enacted in lieu of 173.155']

T 'r.-.rj™== ii.
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LEGISLATIVE SERVICE AGENCIES

- 173.160 Powers and duties of Legisla-
tive Counsel in preparing editions for
publication. In preparing editions of the
statutes for publication and distribution, the
Legislative Counsel shall not alter the sense,
meaning, effect or substance of any Act, but,
within such limitations, may renumber sec-
tions and parts of sections of the Acts, change
the wording of head-notes, rearrange sections,
change reference numbers to agree with re-
numbered chapters, sections or other parts,
substitute the proper subsection, section or
chapter or other division numbers, strike out
figures or words which are merely repetitious,
change capitalization for the purpose of uni-
formity, and correct manifest clerical or typo-
raphical errors. (1953 c.492 ss]

173.170 [1953 c.492 §7; 1961 c.167 8§23; 1981 c¢.517
§22, renumbered 171.285]

173.180 [1953 c.492 §8; 1981 c.517 §23; renumbered
171.295]

173.190 [1953 c.492 §9; 1961 c.167 819; repealed by
1969 c.256 §3 (173.191 enacted in Jieu of 173.190))

173.191 Membership; term; vacancies;
chairman; advisory committees. (1) The
Legislative Counsel Committee shall consist
of the Speaker of the House of Representa-
tives, the President of the Senate, five mem-
bers of the House a Pomted by the Speaker,
and four members of the Senate appointed by
the President. The-Speaker of the House of
Representatives and the President of the
Senate may each designate an alternate from
time to time from among the ,nt mbers of his
house to exercise his poweiv as a member of
the committee. The appointing authorities
shall appoint members of a new committee
within 30 days after the convening of the
Legislative Assembly in regular session.

(Z%The term of a member of the commit-
tee shall expire upon the convening of the
Le|q|sl_at|ve ssembly in regular session next
following the member's appointment. Vacan-
cies occurrmgP in the membership of the ccm-
ite'sng T I"f|Hed'Ey&‘,tnellggpomtlng"|n|-

| —

173.215

authorized, approve disbursements for indeb-
tedness or expenses.

(5) The committee maE appoint advisory
committees or subcommittees. Except as oth-
erwise provided in this subsection, individuals
other than members of the Legislative Assem-
bly may serve on such advisory committees or
subcommittees. A member of Such committee
or subcommittee who is not a member of the
Legrsla_tlve Assembl¥ shall be compensated
and reimbursed in the manner provided in
ORS 292.495. An advisory committee or sub-
committee appointed to assist the committee
in review of state agency rules may consist
only of two or more members of the Legisla-
tive Assembly. (1969 c.2b6 §4 (enacted in lieu Of
173.190). 1971 c.638 §5; 1975 c.136 §6; 1975 c.530 §4;-
1977 c.344 §51

173.196 [1975 ¢.136 §3; repealed by 1977 c.344 §7]

173220t EegisHtfVerCounselv:(l) . Th&, *s
committee snail select the Le%|s|at|ve Coun-
sel, who shall serve at the pleasure of the- *
committee. The Le?|slat|v_e Counsel shall be a
person authorized to practice law in the h[?h-
gittcourt of one of the states of the United

ates.

(2) The committee shall fix the annual
salary of the Legislative Counsel. Subject to
and.in the manner otherwise Prowde_d by law
the Legislative Counsel shall be reimburse
for actual and necessary expenses incurred or
paid by him in the performance of his duties.

[1953 c.492 §10| .

173.210 Employm ent of staff. Subject
to the approval of the committee, the Legisla-
tive Counsel may emﬁ)loy_ and fix the compen-
sation of such” professional assistants and
-clerical and other employes as he deems neces-
sary for the effective conduct of the work
under his charge. (1953 c.492 911; 1973 ¢.735 88)

173.215 Effect of expiration of terms
of committee members. Ll) The expiration of
the terms'of members of the;Legislative Coun-
-s'el- Committee upon the convening of the
-Leqlslanve Assembly in regular session next

(3) The committee fas a continuin_%-exist_— ft>Tlowing*the commencement"of their'terms,

s busi-
ness during “the sessions of the Legislative
Assembly or any recess thereof, and in the
interim period between sessions but the com-
mittee has no authority to affect the ruleb of
either house.

(4) The committee shall select its own
chairman who may, in addition to other acts

as provided by ORS 173.191, does not affect
the employment of any individual filling a
{)osmon previously approved by the commit-
ee. 0 - , . -

(2)  After the convening of the Legislative
Assembly in regular session and until such
time as ‘the newly appointed committee pro-
vides otherwise:



173.220

@) The Legislative Counsel may employ

and fix the compensation of individuals he
deems necessary for the effective conduct of
the work under his charge.

fb) Notwithstanding ORS 173.111 and
173.200, the President of the Senate, and the
Speaker of the House of Representatives, in
case of a vacancy in the position of Legislative
Counsel, may jointly select a Legislative
Counsel having the qualifications set forth in
ORS 173.200-to serve at their pleasure'.at a
salary they jointly fix, not exceeding that last
fixed by the committee. The President and

STATE LEGISLATIVE DEPARTMENT AND LAWS

LAW IMPROVEMENT
- .. COMMITTEE - .

173.315 Law Improvement Committee
created; duties; membership; chairperson.
(1) The Legislative Counsel Committee shall
cause to be conducted a continuous substan-
tive law revision program and shall establish
the Law Improvement Committee to supervise
the conduct of the program-

— (2) -The Law- Improvement—Committee

shalFcohsist of: o
(@) The cochairpersons of the Legislative

Speaker may act in lieu of the committee’ Counsel Committee;

under ORS 293.335 in designating, the Legis-

(b) The deans of Oregon's accredited law

lative Counsel they select to approve voucher schools, or their designees;

claims and in filing the statement of designa-
tion, and the provisions of ORS 293.335 shall
apply as if the Legislative Counsel they select
and so designate had been so designated by
the committee.

*s(c) A person designated by the Board of
Governors of the Oregon State Bar;
(d) The Attorney General or the Attorney
General’s designee; and

(c) Nothing in paragraph (b) of this sub- (¢) The chairpersons of the legislative

section limits the authority of the committee
during its term of office over the matters
described in paragraph fb) of this subsection.
(1965 ¢.113 81; 1967 ¢.5 SI; 1975 ¢.136 5101

173.220 Location of Legislative Coun-
sel's office. The permanent office of the Leg-
islative Counsel shall be in the State Capitol,
where he shall be provided with suitable and
sufficient offices convenient to the chambers
of the House and Senate. (1953 ¢.492 5121

173.230 Confidential nature of mat-
ters handled by committee’s staff. Neither
the Legislative Counsel nor any employe of
the committee shall reveal to any person not
an employe or a member of the committee the
contents or nature of any matter before him in
his official capacity, if the person bringing the
matter before the committee or employe desig-
nates the matter as confidential. Matters not
designated as confidential may only be re-
vealed as prescribed by the rules of the com-
mittee. (1953 ¢.492 514; 1961 ¢.167 530]

173.240 Committee’s staff prohibited
from influencing legislation. Neither the
Legislative Counsel nor any employe of the
committee shall oppose, urge or attempt to
influence legislation. (1953 ¢.492 514)

173.250 51953 ¢.492 515; 1957 ¢.60 51: subsection g‘)
enacted as 1961 ¢,159 §2: 1969 ¢.256 55: 1981 ¢.517 524;
renumbered 171.305]

173310 51963 €292 52 (173.310 1o_173, C
in lieu or 173.1 g} 69 ¢.314 510; 1971 ¢.638 87, 1977
C.ISS 51; repealed by 1979 ¢.472 5

—
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committees having jurisdiction over judicial
matters in the preceding regular session.

(3) The Law Improvement Committee

shall elect its chairperson and vice-
chairperson with such powers and duties as
the committee shall determine. (1981 ¢.813 511

o 173,320 (11963 €.292 53 (173,310 to 173.340 enacted
in lieu of 173.155); repealed by 1979 ¢.472 521

173.325 Compensation and expenses
of members. A member of the Law Improve-
ment Committee who is not a member of the
Legislative Assembly shall receive no compen-
sation for services as a member but, subject to
any other applicable law regulating travel and
other expenses for state officers, may receive
actual and necessary travel and other expen-
ses incurred in the performance of official
duties, providing funds are appropriated
therefor in the budget of the Legislative
Counsel Committee. Subject to the availabili-
ty of funds, any member of the committee who
is a member of the Legislative Assembly shall
be entitled to compensation and expenses as
provided in ORS 171.072 (4) or (5) for service
on the committee. (1981 ¢.813 52]

173,330 (1963 ¢.292 84 (173310 to 173.340 enacted
in lieu of 173.155); repealed by 1979 ¢.472 52

173.335 Committee staff; duties. (1)
With the approval of the Law Improvement
Committee chairperson, the Legislative Coun-
sel shall designate a staff attorney whose
primary duty shall be to assist the committee
to carry out its functions as provided by law.
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STATE OF UTAH
OFFICE OF LEGISLATIVE RESEARCH AND GENERAL COUNSEL

\Q\isisfiririre™"
2 Sl K

JON M MEMMOTT

N
Director/General Counsel September 17, 1953

Representative Charlie Bussell
Chairman

Committee on Judiciary
Alaska State Legislature
Pouch V

Juneau, AlasKa 993411

Dear Representative Busseii:

Speaker Norman H. Bangerter has referred your inquiry of August 11 to our
office for response. Hopefully an outline of our office organization will address
some of your questions.

The Utan legislature presently has three full-time professional staff offices*.
(1) The Legislative Fiscal Analyst or budget office, (2) The Legislative Auditor
General which conducts performance auaits on state agencies, etc., and (3) The
Office of Legislative Researcn and General Counsel. The professional offices
provide professional staff support to legislative committees ana individual
legislators on a non-partisan basis. The Office oi legislative Research and General
Counsel employs Doth attorneys ana non-attorneys on its professional staff. The
other professional staff members include economists, statisticians, and other
professionals in varied areas. The objective of the office is to proviae an integrated
professional team for specific legislative committees and a broad professional staff
lor inaiviaual legislative requests. Under the office's statutory authority, the
director of the office may also be the legislative general counsel. Currently, that is
the situation where Jon ivleinmott is both director and general counsel. However, in
the future a separation of those functions couid occur, although the office would
still function as a single entity.

We presently have 11 full-time attorneys who provide general legal assistance
to the legislature. In aadition to their responsibilities to provide legal advice to the
legislature, a primary function of the attorneys is to draft legislation. Utah's
legislature meets in limited sessions, however, so the drafting requirements tend to
be mghly concentrated. There are no attorneys specifically aesignatea to represent
the legislature in the event of litigation. Rather, litigation needs are examined on
an as-neea oasis ana personnel resources allocatea accordingly. As for back-up
staff, we have approximately ten clerical people that assist the entire office
professional staff. This includes computer operators whose primary responsibility
centers on bill arafting and the preparation of other session-relatea documentation.

436 State Capitol » Salt Lake City, Utah 34114 « (801) 533-5481



Letter to Rep. Cnarlie busseii
September 14, 19S3
Page Two

Candidly, this office nas infrequently oeen involved in actual litigation on behalf of
the legislature.This is not because we have declined to represent our clients, but
tnere simply nas Deen very little demand. In those instances where major litigation
has occurred we have retained the services of outside legal counsel. However, it is
likely that more opportunities will arise in the future and our office is developing
the capacity to address those litigation needs.

Your inquiries also addressed how our office deals with controversies between
political interests in the legislature. Cur office is strictly non-partisan which
requires us to represent ail political interests in the legislature. Often this means
that we are providing legal advice on the same issue for different political
interests. This situation does require a high degree of professionalism and a
concerted effort to insulate the staff from involvement in partisan political issues.
To date we have been successful in handling these situations. We have not had a
situation of having to represent different political parties in the legislature in actual
litigation.

The operating budget of the office is approximately $1.3 million. This figure
is include salaries for both the legal and non-legal staff. No specific appropriation
for litigation needs made. The last major piece of litigation required the
expenditure of $20,0u, for outside counsel which came from certain carry-over
tunas. m

1 nope this general information is of some assistance to you. If you have any
further questions, | would be happy to answer them for you.

Sincerely,

Assistant General Counsel

ROT/jp
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(g) To maintain a IcRislative research library containing nnalyllcal, statistical,
legal, and descriptive data relntivc to current and potential governmental and legis-
lative subjects.

(b) To appoint and develop a professional stair within budget limitations.

(1) To prepare and submit the annual budget request for such olliro.

History: L. 1975, ch. inp, §12.

.1(5-12-13. Legislative fiscnl nnnlyst — Qualifications — Towers, funclionsi
nnd duties. (1) The legislative fiscal analyst shall have a master's degree in public
administration, political science, economics, accounting, or the equivalent in aca-
demic nnd practical experience.

(2) The powers, functions, and duties of the legislative fiscnl analyst shall be:

(a) To analyze in detail the executive budget before the convening of each legis-
lative session and make recommendations lo the legislature on each item or pro-
gram appearing in the executive budget.

(b) To prepare cost estimates on all proponed bills which anticipate government
expenditures.

(c) To prepare n review nnd analysis of revenue estimates for existing nnd pro-
posed revenue acts.

(d) To report instances in which the administration may be failing to carry out.
the expressed intent of the legislature.

(c) To direct attention to each new proposed Rcrviee conlnined in the governor's

budget.

(f) To direct nttcntion to each budget item previously denied by the legislature.

(g) To propose nnd analyze statutory changes for more effective operational
economies or more effective administration.

(h) To prepare, after enrh session of tho legislature, a summary showing the
effect of the final legislative program on the financinl condition of the stnte.

(i) To conduct organizational nnd management improvement studies.

(J)) To prepare nnd deliver upon request of any study committee of the legis-'
lative management committee, reports on the finances of the state nnd on antici-
pated or proposed requests for npproprintlons.

(k) To recommend arena for rescnrch studies by the executive department or
the study committees.

(1) To assist in prescribing the format for the presentation of the governor's
budget to fncililnle program review of stale expenditures.

\in) To appoint and develop a professional stnff within budget limitations.

(n) To prepare nnd submit the annual budget request for such office.

(3) In carrying out the duties provided for In this section, the legislative fiscal
analyst shnll have the authority to obtain accesn to all records, documents, and
reports of the departments, agencies, and other units of the slide government,

necessary to the scope of his duties, including the power to subpoena records nmi(

agency officials, when necessary for this purpose.

History: L. 1075, ch. 109, { 13.

Ifi-12-M, Legislative general counsel — Qualifications — Towers, functional
nnd duties. (I) The legislative general counsel shnll be a lawyer admitted to prac-
tice law In this state nnd shnll bo selected without reference to parly affiliation
nnd solely on the grounds of fitness to perform the duties of his office.

(2) The powers, functions, and duties of the legislative general counsel shall be:

(a) To exercise the constitutional authority provided in Article VI, Sec. .12, of

the Constitution of Utnlo ... - - — . -

t (1> To serve ns legal counsel to the legislature, any of its eornmlttees nr subeom- .

inlltees, or the professional legislative stnff nnd lo represent the legislature, nnyi

112

of its committees or Subcommittees, or the professions’ legislative staff in eases
nnd conliovcrsics before courts and administrative ngcneies and tribunals.

(c) To prepare and assist in the preparation of legislative bills, resolutions,
memorials, amendments, and other documents or instruments required in lhillegis-
lative process and givh advice and counsel regarding them lo live legislature, any
of its members or mcpibcrs-clcct, any of its committees or subcommittees, or Ilit
professional legislative! staff.

(cl) To keep on file records concerning all legislation nnd proceedings of the
legislature with respect to this legislation and subject indexes of bills introduced
al each session of the legislature.

(c) To formulate plans for the revision, clarification, classification, arrangement,
codification, annotation, and indexing of Utah statutes, and su»..;.it to em it general
session of the legislature a report concerning these mailers, including proposed
legislation to effectuate the recommendations.

(f) To appoint nnd develop a professional staff within budget limitations.

(@) To prepare and submit the annual budget request for surh ullico. «

History: L. 1975, ch. 109, }
-1 :

30-12-15. Legislative auditor general — Qualifications — Deputy —
Towers, functions nnd duties. (1) The legislative auditor general shall lie a
lirenned certified public accountant or certified internal auditor with at least five
years' experience iii the nqdiling or public accounting profession, or the equivalent,
prior lo appointment. ) 1

2) . The legislative' auditor, with concurrence of the audit subcommittee of the
legislative rranngeiiicrit committee, shall appoint a deputy legislative auditor gen-
eral. The legislative auditor general shall also appoint nnd develop a professional
staff within budget limitations.

(1) The legislative auditor general shnll exorcise the constitutional authority
provided in Article, VI, .See. .13 of the Constitution of Utah, lie shall comlurt com-
prehensive nnd special purpose audits nnd prepare ami submit n written report on
each audit to the legislative management committee, the audit subcommittee and
to all members of the legislature within 75 days nfler the completion of the exami-
nation. The audit shall include any or all of the following:

(a) An examination to determine the honesty nnd integrity of lisral affairs, the
nccurncy and reliability of financial statements nnd reports, nnd the adequacy mol
effectiveness of financial controls to properly record nnd safeguard the acquisition,
custody, and use of public fupdn;

(i) An examination to .determine whether administrators have faithfully
adhered to legislative intent;.

(c) An examination to determine whether the operations of the depariineuls,
agencies, nnd other units nf the state have been conducted in an efficient ami effec-
tive manner; | .

(d) An examination to,determine whether state programs, administered by the
departments, agencies, and filler units of tho nintc, have been effective in accom-
plishing intended objectives;.

(e) An examination to determine whether management control and information
systems nro ndcqunte and effective in assuring that state programs are administer-
ed faithfully, efficiently, and effectively.

(d) 'I'lie legislative (luditur general shall have (lie following additional powers,
functions, anil duties:

(a) To obtain access to all records, documents, and reports of the departmeiils,
agencies, nnd other units of iho slate government, necessary to llie scope of his
examination, including .the power to subpoena records and agency officials, when
necessary for this purpose;

P 113



ROBERT A. COLDSNOW STATE OF KANSAS (913) 296-3014

Legislative C ounsel
STATE CAPITOL— ROOM 449-N

TOPEKA, KANSAS 66612

August 23, 1983

Representative Charlie Bussell
Chairman, House Committee on Judiciary
Pouch V

Juneau, Alaska 99811

Dear Representative Bussell:

Your August 11 letters to Senator Doyen and Speaker Hayden
have been referred to me for a response to your questions.

You indicate you have a copy of the Kansas statutes for the

office of legislative counsel. Please be sure your copy of
K.S.A. 46-1224 in its "History:" reflects it is the version
as amended by Laws 1975, ch. 278, 81; May 3. I also enciooS

a copy of the Duty Assignments adopted for this office by
the Legislative Coordinating Council.

My responses are numbered to correspond to your questions.

1) One attorney serves as the legislative counsel and works
for both the House and the Senate in matters involving
litigation, and such other duties as the Legislative Coordi-
nating Council may direct.

2) The office of legislative counsel averages three or fTour
instances a year with direct involvement in litigation by
way of amicus curiae briefs, intervention or direct repre-
sentation of individual legislators who have been named
defendants or subpoenaed as witnesses, and in some instances
the Legislature as a body, or the House and the Senate have
been named. This office continuously monitors litigation
involving agencies where there is a particular and more
direct interest on the part of the Legislature in the
litigation, e.g., nursing home reimbursement litigation,
legislative appropriation of federal grants, legislatively-
imposed restrictions on uses of appropriation items.

Counsel for the i1nvolved agencies frequently in such matters



Representative Charlie Bussell
August 23, 1933
Page 2

consult with this office and keep us informed in the event
new legislation might be indicated as a possible way of
settlement or iIn case aid might be requested by way of an
amicus brief to reflect the Legislature®s special interest
in the matter.

3) The attorney represents the entire Legislature under the
direction of the Legislative Coordinating Council. Yes,
situations may arise where there is political conflict.
Generally, then, this office is not involved in the matter.
Host of the time, however, the matters are concerned with
the Legislature as an institution and its prerogatives as
the legislative branch of government. Many of the matters
arise out of the legislative-executive conflicts which have
been arising with greater frequency the last few years.

4) One secretary is employed on a full-time basis. Law
clerks are hired by the office on a temporary, as-needed
basis. This arrangement is practical by reason of the
location of Washburn University Law School in Topeka (the
Capital) and the Kansas University Law School in Lawrence
(25 miles away).

5 The office has an annual budget of about $65,000. It is
not practical to break down the figures into litigation and
other, since almost everything is involved with litigation
directly or on the fringes of litigation. As an example,
this office helps staff the Joint Committee on Special
Claims Against the State. This Committee serves as the
screening or processing committee for what in most states
would be considered private bills. These are claims for
damages where governmental immunity prevents direct litiga-
tion, or requests for other relief where there is no adminis
trative remedy, etc. The Committee iIn effect sits somewhat
like the old chancellory courts to do equity. All claims
against the state arising out of implied contract have to be
processed by the committee. This office investigates the
larger and more serious of these claims and all of the
claims which may have questions of law and unusual fact
circumstances or involve a potential for possible litigation

6) None

7) The procedure for selection of the legislative counsel
is set forth In K.S.A. 46-1222. It involves bi-partisan
action by two members each of the House and Senate Judiciary



Representative Charlie Bussell
August 23, 1983
Page 3

Committees and the Chief Justice of the Kansas Supreme
Court, as well as the final decision of the Legislative
Coordinating Council (which is a bi-partisan council of the
legislative leadership— President of the Senate, Majority
and Minority Leaders of the Senate, Speaker of the House,
Speaker-Pro Tem of the House, Majority and Minority Leaders
of the House). This procedure has been satisfactorily used
three times since the office was created in 1974.

8 This is difficult to differentiate for this office
because most of the work s on the fringes of litigation if
not directly involved iIn .itigation. The best estimate
would be- about 50-50 for litigation and non-litigation.

The office has in the past spent considerable time with four
or five legislative IiInvestigation committees which were
using compulsory process (see assignments for this office).
These 1nvestigating committees have probably involved at
least 15-20 ercent of the time alone. “Relatively small
amount of time is spent with individual legislators, out-
side of the leadership, unless they are named iIn litigation
or as a witness or a potential witness. The exception is
that frequently legislators inquire as to the scope and
coverage of legislative immunity. Activities of certain
committees such as those involved with reapportionment or
redistricting are monitored because of litigation potentials
and special assistance is given, e.g., preparing a special
committee report for submission to the respective house

of the Legislature and inclusion in the journal as part of
the legislative history and explanation. Conscious con-
tinuous effort is maintained to not get involved with advice
on the advisability of any particular policy i1ssue or matter
Each year at tax time a good deal of time is spent with
individual legislators on advice as to the income tax treat-
ment of the legislators®™ per diem expense allowances. I
have been involved with this issue since it first arose in
1975 and cooperated with and assisted NCSL in its efforts to
reach a permanent solution.

You should be aware that some will challenge the idea of a
legislative litigation attorney as an affront to or un-
necessary competitor with the Attorney General. I am sure,
however, your Legislature has experienced situations where
the Attorney General had a conflict by reason of being a
part of the executive department and a primary duty and
obligation to the executive department in the particular
matter. Sometimes this conflict may be politically inspired
sometimes it arises from purely philosophical differences;



Representative Charlie Bussell
August 23, 1983
Page 4

and, on other occasions, it is simply unavoidable. Having
Its own counsel authorized to represent the Legislature in
court gives the legislative branch some independence from
the Attorney General to avoid possible adverse consequences
from these conflicts. I have had people also cell me that
Jjust the existence of this office has resulted in an overall
more professional attitude on the part of the Office of the
Attorney General and other agency counsel when dealing with
matters which might involve the legislative branch in a more
or less direct way.

I have been fTairly active the last few years in the Legal
Services Staff Section of NCSL. Increasingly, during the
last three years, the discussion has turned to the problems
and conflicts which are arising with the executive branch
and the general dissatisfaction and frustration which arises
because of the conflicts with the Attorney General. More
and more legislative leaders from other states have been
addressing the section on encouraging the states to establish
some arrangement to be in a position, if desired, to be
independent of any other branch when it came to independent
representation in litigation.

This gets to a point which may be somewhat personal, but 1
hope you will consider it In the light of an effort to make
a point. You will note that the Kansas statutes contemplate
that the person occupying this office have at least Tfive
years practice and at least some trial or court experiences.
I had twenty-four years in private practice with a fairly
reasonable amount of trial and appellate court experience.

I also had the fortune of having the experience of serving
sixX years in the Kansas House of Representatives during the
1960"s. This fTamiliarity with legislative procedure, etc.,
has been invaluable.

The point has been made at the Legal Staff Section meetings
that most legislative staff attorneys are not familiar or
competent enough with trial practice to adequately represent
the Legislature in court. These staff lawyers are good
people and very competent in their fields of bill drafting,
statute publications, general subject matter research, etc.;
but, i1t Is apparently true that by far the large percentage
of them have spent most, if not all, of their professional
lives in this limited professional environment.

A response made to this was that iIf you were not willing to
fund and hire counsel in-house competent in trial work,
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the Legislature should have in-house counsel authorized to
represent the legislature (to avoid standing questions) and
the ability to hire outside counsel for the actual trial
work. The point was made that most competent trial attorneys
know very little about the Legislature and the legislative
process, as the competent legislative staff attorney may

know little about trial work. Working together, however,
they can nuke a very adequate presentation on behalf of the
Legislature.

You may wish to contact Representative Ed Jackamonis of
Wisconsin (Speaker of the House in 1982) who has had con-
siderable experience as a legislator and was the target for
considerable litigation while Speaker. Also, the Minnesota
Senate Counsel®s office may be of help. The Minnesota
Senate Counsel was established unilaterally by Senate
Resolution when (as x understand iIt) the Minnesota House was
unwilling to participate iIn establishing a legislative
attorney authorized to represent the- Legislature in court.
The U.S. Supreme Court in the early 1970"s recognized the
Office of Minnesota Senate Counsel as a proper entity to
represent the Mimesota Senate in litigation. I understand
the Minnesota Senate Counsel has handled a good volume of
litigation for the Senate. Incidents “"y, the Kansas office
of legislative counsel was passed over the Governor®s veto.

I hope I have given you adequate answers to your questions
and some background and thoughts of others in this area.
Whille i1t appears the executive-lecrislative conflicts will be
ongoing for some time, 1 would stress chat the establishment
of a legislative attorney authorized to have standing to
represent the legislature in court does not necessarily have
to heighten or sharpen the possibility of conflict. With
the proper professional attitude of the respective attorneys
(legislative versus executive), much cooperation and problem
solvincr can be accomplished. Under such a situation, both
branches can be better served and those 1issues requiring
litigation can be better and more professionally presented
to the courts. This, however, does seem to come about only
after the Legislature takes a stand and duly establishes
someone with authority to represent it in court.

Sincerely,

Robert A. Coldsnow

RAC: ja

Enclosure

cc: Speaker Hayden
President Doyen



The Legislative Coordinating Council has established the following duties and
priority of duties for the office of Legislative Counsel:

1. In the event any legislative committee, legislator, or legislative
staff member is served with any summons or any court order in any court pro-
ceeding, as a result of their official duties in the discharge of legislative
business, the committee chairman, or individual legislator or staff member
should immediately advise Legislative Counsel and furnish him a copy of the
papers. Legislative Counsel will make appropriate pleadings and appropriate
appearances in court on behalf of the committee or persons so served.

2. The legislative leadership, the appropriate committee chain
or any of the committees™ staff should notify Legislative Counsel, as soon
as possible, when they think a particular study, iInquiry or investigation
may require the use of compulsory process. Where compulsory process is be-
ing utilized by any legislative committee, Legislative Counsel should give
assistance to the committee as follows:

Where a particular study, inquiry or investigation has
been authorized or directed by a concurrent resolution
or statute of the legislature and exercise of compulsory
process is specifically authorized by said concurrent
resolution or statute or by the Legislative Coordinating
Council.

Where any standing committee or the Legislative Coordinating
Council 1s authorized to exercise the powers of com-
pulsory proces ; without further authorization.

Where any standing committee by statute and authority of
either the Speaker of the House or President of the Senate
Is authorized to exercise the powers of compulsory process.

Where any study committee is authorized by the Legislative
Coordinating Council to exercise the powers of compulsory
process.

3. The committee chairman of any committee holding extensive hearings
and desiring extensive questioning of any witnesses to be made by staff members
may request Legislative Counsel to prepare and administer such questioning under
supervision of the committee chairman.

4. When specifically authorized by the Legislative Coordinating Council,
Legislative Cou sel may render unofficial advisory opinions upon legal questions
concerning pending legislative matters.
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46-112S

unable to enter into a contract for the re-
guired audit services, the federal audit com-
mittee shall request the post auditor to pro-
vide another list of firms to be negotiated
with by the federal audit committee and,
upon receipt of such list, the federal audit
committee shall proceed in accordance with
the provisions of K.S.A. 46-1123 to 46-1125,
inclusive.

LEGISLATURE

member of the legislative post audit com-
mittee and other persons or agencies as may
be required by the specifications.

(b)
officers and employees of the firm cr firms
performing the audit shall be subject to the
same duty of confidentiality applicable to
.the post auditor.and.officers and employees

History: ~LT1980,.ch. 15318 fi;_April 30." "*laiiveTpost audit act and shall have access to

46-112hb.
pliance audits; professional liability insur-
ance; responsibilities of selected firm, (a)
Each contract for a financial-compliance
audit of a state agency negotiated under
K.S.A. 46-1123 to 46-1125, inclusive, shall
be entered into between the post auditor and
the firm selected to perform the financial-
compliance audit. Each such contract shall
require the firm selected to perform the fi-
nancial-compliance—audit to submit evi-
dence which is satisfactory to the federal
audit committee that the firm has general
professional liability insurance or specific
professional liability insurance which is ad-
equate for such audit. .

(b) In addition to the requirements in
subsection (a) each such contract for finan-
cial-compliance audit services shall specify
the responsibilities undertaken by the firm
selected to perform such audit and that such
firm shall be responsible for all material
errors and omissions in the performance of
such contract.

(c) Such contracts shall not be subject to
the provisions of K.S.A. 1980 Supp. 75-3739
and amendments thereto.

History: L. 1980, ch. 153, § 7; April 30.

46-1127. Federal audit committee to
monitor conduct of financial-compliance
audit; written audit report; duty of confi-
dentiality. (a) The federal audit committee
shall monitor the performance of the firm or
firms conducting a financial-compliance
audit pursuant to a contract entered into
under K.S.A. 46-1126 to insure that such
audit is performed in accordance with the
specifications developed for the conduct of
such audit. The firm or firms selected to
perform such audit shall submit a written
audit report at the conclusion of the audit to
the governor, the director of accounts and
reports, the director of the budget, the sec-
retary of administration, the state agency
which is audited, the post auditor, ear'.

.Coritracfs'Tdr’ financlal-com-'

“ments and correspondence, confidential or
otherwise, of any person or state agency
subject to the financial-cdmpliance audit.

History: L. 1980, ch. 153, §8; April 30.

. * Article 12—LEGISLATIVE
- COORDINATING COUNCIL

Law Review and Bar Journal References:

“1971 Legislative Synopsis,” Robert F. Bennett, 40
J.B.AK. 307, 357 (1971).

46-1201. Legislative coordinating
council; membership; officers; meetings;
notice of meetings to members of legisla-
ture and certain legislative officials; conies
of minutes, (a) There is hereby establi. ned
the legislative coordinating council which
shall have seven (7) members. Such mem-
bers shall be the president of the senate, the
speaker of the house of representatives, the
speaker pro tern of the house of representa-
tives, the majority leader of the senate, the
majority leader of the house of representa-
tives, the minority leader of the senate, and
the minority leader of the house of repre-
sentatives.

(b) In even-numbered years, the speaker
of the house of representative shall be
chairman of the legislative coordinating
council, and the president of the senate shall
be vice-chairman thereof. In odd-numbered
years, the president of the senate shall be
chairman of the legislative coordinating
council, and the speaker shall be vice-chair-
man thereof.

(c) The legislative coordinating council
shall meet at least once each month in the
interim between legislative sessions. Such
council shall meet on the call of its chairman
or any three members of the council. The
director of legislative administrative ser-
vices, director of legislative research, revisor
of statutes and each member of the legisla-
ture shall be given notice of each meeting of
the council by its chairman, except in cases
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Legislative Coordinating Council

or existing joint committee on legislative
services and facilities shall become officers
and employees of the office of revisor of
statutes, legislative research department or
of the legislature, as the case may be, and
shall retain all retirement benefits which

such officers or employees had before such .

transfer under the laws of this state, and
their services shall be deemed to have been
continuous. -r ~r.m

46*1222

the secretary of the Kansas legislative coun--
cil is referred to or designated by law, con-
tract or other document, such reference- or
designation shall be deemed to mean and
apply to the legislative coordinating council
created by this act. Whenever any such stat-
ute provides for submission of recommen-
dations or reports, such council may refer
the matter submitted to appropriate com-..!.
mittees. Whenever the research department!.’.

History:-L.. 1971, ch..'IS4,-$.rZ".\iay_L:’__of"the Kansas legislativelcouncil is‘referred-.
tile~r_desrgnated:by-lawi: such' reference--drT..
46*1218. « Same; transfer and: donHhulF' ! - g y-1ail. su

. ; designation shall be deemed to' mean "“and*"
tion of revisor of statutes; transfer not to

affect rules and regulations. (a) The office of
revisor of statutes established by this act
shall be the successor in 6very way, with
respect to the powers, duties and functions
of the revisor of statutes in-which the same
were vested prior to the effective date of this
act, except as otherwise provided by this act.
Every act performed in the exercise of such
powers, duties and functions by or under the
authority of the revisor of statutes estab-
lished by this act to which such powers,
duties and functions are transferred by this
act, shall be deemed to have the same force
and effect as if performed by the rt.isor of
statutes in whom such functions were vested
prior to the effective date of this act. When-
ever the revisor of statutes is referred to or
designated by law, contract or other docu-
ment, such reference or designation shall be
deemed to apply to the revisor of statutes
provided for by this act.

(b) AIll rules and regulations of state
agencies lawfully filed with the revisor of
statutes before the effective date of this act
shall continue to be effective and shall be
deemed to be duly filed with the revisor of
statutes provided for by this act until re-
vised, amended, repealed, or nullified pur-
suant to law.

(c) The office of revisor of statutes
created by this act shall be a continuation of
the office of revisor of statutes established
under K.S.A. 77-301 and the revisor of stat-
utes appointed in accordance with said sec-
tion 77-301 shall be and continue as revisor
of statutes under this act, until the legisla-
tive coordinating council exercises its ap-
pointing authority hereunder.

History: L. 1971, ch. 184, § 18; May 1

46*1219. Same; abolition and transfers
relating to Kansas legislative council.
Whenever the Kansas legislative council or

apply to the legislative research department
established by this act.
History;. L. 1971, ch. 184, § 19; May I.

46-1220. Same; transfer of records and
property of Kansas legislative council. The
legislative research department shall suc-
ceed to all records of the existing Kansas
legislative council and shall also succeed to
the file cabinets containing such records.
The office of revisor of statutes shall succeed
to all property and records of the existing
revisor of statutes, except records held by
the revisor of statutes as secretary of the
Kansas legislative council. The office of re-
visor of statutes shall succeed to the equip-
ment of the Kansas legislative council lo-.
cated in the office of revisor of statutes,
except the file cabinets mentioned above.
Any conflict as to the proper disposition of
such property or records arising under this
section, and resulting from the reorganiza;
tion under this act, shall be determined by
the legislative coordinating council.

History: L. 1971, ch. 184, §20; May 1

46*1221. Nonapplication of act in cer-
tain cases. The provisions of this act [°]
shall not apply to the state finance council,
the Kansas commission on interstate coop-
eration, the advisory committee to the Kan-
sas commission on interstate cooperation,
the motor vehicle reciprocity commission,
the legislative post-audit committee or the
Kansas judicial council, nor to any commit-
tee, delegate, member, officer or employee of
any of the foregoing specified in this section
when acting for or under authority thereof.

History: L. 1971, ch. 184, §21; May 1

* "This act," see, also, -15-116. 45-313, 46-150, 46-
152, 46-153, 46-1001, 46-1004, 46-1005, 46-1015, 46-
1201 to 46-1220, 75-2537. 75-3215,75-3717, 75-3762 to
75-3765, 75-3769 and 75-3772.
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(KANSAS STATUTES ANNOTATED)

46-1222. Office of legislative counsel;
nomination, appointment, removal, qualifi-
cations, compensation and expenses of leg-
islative counsel. There is hereby established
the office of legislative counsel. The legisla-
tive counsel shall be appointed by the legis-
lative coordinating council for aterm of four
(4) years, and may be removed by the legis-
lative coordinating council for cause. The
appointment and removal of the legislative
counsel shall be made by a vote of five (5)
members of the legislative coordinating
council. The legislative.counsel shall be ap-
pointed from a panel of three (3) persons
selected by a nominating committee com-
posed of the chairman of the senate standing
committeefan judiciary, a minority member
of said senate committee having seniority
thereon, to be appointed by the minority
leader of the senate, the chairman of the
house standing committee on judiciary, a
minority men her of said house committee
having seniority thereon, to be appointed by
the minority leader of the house, and the
chief justice of the supreme court. Of the
panel of three (3) persons selected by the
nominating committee, not more than two
(2) of such persons shall be members of the
same political party. No person shall be eli-
gible for nomination-or appointment as leg-
islative counsel unless:

(@ He has been admitted to practice law
in Kansas for not less than five (5) years prior
to his nomination.

(b) He is admitted to practice in the fed-
eral court.

In addition to the foregoing qualifica-
tions, in considering persons for nomina-
tion, the nominating committee shall inves-
tigate their experience in legal research, trial
and appellate practice and related areas in
order that nominees shal possess the expe-
rience and judgment deemed necessary to
fulfill the duties and responsibilities of the
office. The nominating committee shall fur-
ther make such investigation of persons
considered for nomination as will insure
that such nominees are of high professional
standing. The legislative counsel shall be in
the unclassified service of the Kansas civil
service act and shall receive compensation
fixed by the legislative coordinating council,
and such compensation shall not be subject
to approval of the state finance council. The
legislative counsel shall receive expenses as
provided by law for non-legislator officers of
the legislative branch. Such compensation
and expenses shall be paid from appropria-
tions for the legislature.

History: L. 1974, ch. 211, § 1; March 20.

|
J

46-1223. Same; legal investigative and
clerical personnel; expenditures. The legis-
lative coordinating council shall provide to
the office of legislative counsel legal, inves-
tigative and clerical personnel as required to
c”rry on the duties, functions and responsi-
bilities of such office. Expenditures pro-
vided for in this act shall not be subject to
approval of the state finance council nor to
approval under any other statute, and shall
be paid from appropriations for the legisla-
ture.

History: L. 1974, ch. 211, § 2; March 20.

46-1224. Same; duties of legislative
counsel; powers and standing in courts;
representation of legislature, when. As
directed by the legislative coordinating
council, the legislative counsel shall repre-
sent the legislature, or either house thereof,
in any cause or matter. In cases of quo war-
ranto and mandamus the legislative counsel
shall have the same powers and standing in
all courts of this state as anv county attorney
or district attorney has in his or her county
or in the supreme court and as the attorney
general has in any court. When the legisla-
ture is in session, either house thereof by its
resolution, or both houses by concurrent
resolution may authorize the legislative co-
ordinating council to direct the legislative
counsel to bring or participate in any cause
or action by representing the legislature or
either house thereof or the legislative coor-
dinating council in any court of this state or
of the United States. When the legislature is
not in session, the legislative coordinating
council may direct the legislative counsel to
bring or participate in any cause or action by
representing the legislature or either house
thereof or the legislative coordinating coun-
cil in any court of this state or of the United
States in accordance with directions of said
council. The legislative counsel shall render
unofficial advisory opinions upon such legal
guestions as are submitted to him or her by
any member or any standing or special
committee of the legislature, all in accord-
ance with policies to be established by the
legislative coordinating council. Upon di-
rection of the legislative coordinating coun-
cil, the legislative counsel shall act as coun-
sel to special committees of the legislature
and shall provide investigative assistance,
conduct examination of witnesses and par-
ticipate in committee hearings and delibera-
tions as deemed necessary by the committee
chairpersons. The legislative counsel shall
perform such other duties as are directed by
the legislative coordinating council.

History: L. 1974, ch. 211, § 3; L. 1975,
ch. 278, § 1; May 3.



46-1253

nomination, appointment, removal, qualifi-
cations, compensation and expenses of leg-
islative counsel. There is hereby established
the office of legislative counsel. The legisla-
tive counsel shall be appointed by the legis-
lative coordinating council for aterm of four
(4) years, and may be removed by the legis-
lative coordinating council for cause. The
appointment and removal of the legijlative
counsel shall be made by a vote of five (5)._
members, of. .the legislative coordinating-
.council. The legislative counsel shall be ap-
from-a’panel oF three- {3> persons -
selected by a nominating, committee com-
posed of the chairman of the senate standing
committee on judiciary, a minority member
of said senate committee having seniority
thereon, to be appointed by the minority

M
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and expenses shall be paid from appropria-
tions for the legislature.
History: L. 1974, ch. 211, § 1; March 20.

46*1223. Same; legal investigative and
clerical personnel; expenditures. The legis-
lative coordinating council shall provide to
the office of legislative counsel legal, inves-
tigative and clerical personnel as required to
carry on the.duties, functions and
biliVies ‘of'such officeV Expenditures pro-
vided for in this act'.shall not'be."'subject to>-

_rapproval--of'th« tate-fmancerTOTmcihxiorrte™

approval under any other statute, and shall
be paid from appropriations for the legisla-
History:. -L. 1974, ch. 211, § 2; March 20.

46*1224. Same; duties of legislative

leader of the senate, the chairman of the “counsel; powers and standing in courts;

house standing committee on judiciary, a

minority member of said house committee

having seniority thereon, to be appointed by

the minority leader of the house, and the

chief justice of the supreme court. Of the

panel of three (3) persons selected by the

nominating committee, not more than two

(2) of such persons shall be members of the

same pohticaTparty. No person shall be'eli-
gible for nomination or appointment.as.leg- .
islative counsel unless:

(@) He has been admitted to practice law
in Kansas for not less than five (5) years prior
to his nomination.

(b) He is admitted to practice in the fed-
eral court.

In addition to the foregoing qualifica-
tions, in considering persons for nomina-
tion, the nominating committee shall inves-
tigate their experience in legal research, trial
and appellate practice and related areas in
order that nominees shall possess the expe-
rience and judgment deemed necessary to
fulfill the duties and responsibilities of the
office. The nominating committee shall fur-
ther make such investigation of persons
considered for nomination as will insure
that such nominees a;e of high professional
standing. The legislative counsel shall be in
the unclassified service of the Kansas civil
service act and shall receive compensation
fixed by the legislative coordinating council,
and such compensation shall not be subject
to approval of the state finance council. The
legislative counsel shall receive expenses as
provided by law for non-legislator officers of
the legislative branch. Such compensation

representation of
directed by the
council,

legislature, when. As
legislative coordinating

N legislative coor-

counsel shall renaer
unofficial advisory opinions upon such legal
guestions as are submitted to him or her by
any member or any standing or special
committee of the legislature, all in accord-
ance with policies to be established by the
legislative coordinating council. Upon di-
rection of the legislative coordinating coun-
cil, the legislative counsel shall act as coun-
sel to special committees of the legislature



Legislative Information System

and shall provide investigative assistance,
conduct examination of witnesses and par-
ticipate in committee hearings and delibera-
tions as deemed necessary by the committee
chairpersons. The legislative counsel shall
perform such other duties as are'directed by
the legislative coordinating councilr—-

46-1501

particular time, and all being at the same
particular time, he shall call the petitioned
for special session to commence at the time
so specified.
. History:

46-1403.

L. 1974, ch. 212, §2; July 1.
Same; convening of special

History: 1L: 1974,7ch. 211, §"3r'LVT570 7..session:no’twitbstanding—governors failure

ch; 278,81 j - M ay . 3/ v =
rticie™;-

46-1301.

History: L. 1972, ch. 300, § 2; Repealed,

L. 1973, ch. 329, §9; July 1-

Revisor's Note:

New act, see 74-1991 to 74-4998. « y
14 —LEGISLATIVE PETITION
FOR SPECIAL SESSION

46-1401. Legislative petition for call-
ing of special session by governor; form.
Whenever any legislator wishes to petition
the governor to call a special session of the
legislature as provided in section 5 of article
1 of the constitution of the state of Kansas,
he shall subscribe the form prescribed in
this section, completed by insertion of the
name of the governor and the date of the
commencement of the special session. Such
form shall be sworn to (or affirmed) before
an officer authorized to administer oaths.
Such form shall be substantially as follows:
State of Kansas, County 0 f--------mm-memmemee :

PETITION
_, Governor

Article

To The Honorable .

State Capitol, Topeka, Kansas
You are hereby petitioned to call the Legislature into

Special Session, such Special Session to commence at

10:00a.m.,

19
Signature Title and Dinricl Number
Subscribed and sworn to before me this — day
of 19-------
Notary Public
(Seal)
My commission expires::
History: L. 1974, ch. 212, 8§ I; July 1
46-1402. Same; duty of governor to

call special session, wnen. Whenever the
governor receives petitions, in the form pro-
vided in K.S.A. 46-1401, properly executed
by two-thirds of the members elected to each
house of the legislature, petitioning him to
call the legislature into special session at a

Jo call specjaLsessinn-upcmlegislativ.e: petir-
sesrifg”~deeme'd properly called”.

ered to the governor, or to his official office
in the state capitol, in accordance with
K.S.A. 46-1402, and the governor fails to
properly make the call required by K.S.A.
46-1402 and section 5 of article 1 of the

~ constitution of the state of Kansas, the legis-

lature shall convene at the time specified in
such petitions. The first order of business of
each house shall be to consider a concurrent
resolution declaring the special session to be
duly called. If two-thirds of all the members
elected to each house shall approve such
resolution, the special session shall be
deemed to be duly called, notwithstanding-
the failure of the governor to properly make
the required call.

**“History: L. 1974, ch. 212, §3; July 1

+ Article 15—LEGISLATIVE
INFORMATION SYSTEM

46-1501. Legislative information sys-
tem; supervision and operation by revisor of
statutes; function and scope of system. In
accordance with any instructions given by
the legislative coordinating council and as
provided in this act, the revisor of statutes
shall introduce in phases and supervise or
operate, or both supervise and operate as
may be appropriate, a comprehensive legis-
lative information system. Such system shall
initially be operated to accomplish com-
puter search of existing statutes of Kansas
and computer preparation of legislative bills
and resolutions. In succeeding years, as may
be convenient, such system shall encompass
computer preparation of the following:

(a; Statutory search,

(b) search of other documents,

(c) bill and resolution preparation,

(d) printing (outside the office of revisor
of statutes) of bills, resolutions and other
documents within the legislative branch,

(e) preparation of such legislative docu-
ments as journals, calendars, bill locators,
bill indexes and research materials.
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August 22, 1983

Representative Charlie Bissell
Chairman of the Committee on Judiciary
Pouch V

Juneau, Alaska 99811

Dear Mr. Bissell:

Both Senator Ashworth and Speaker Vergiels have referred to me
your letter asking about legal representation for the legislature. I
shall combine some of the answers as 1| believe a clear explanation of
our practice requires.

We have a staff of 12 lawyers, including me. None is assigned
specially to litigation, but at least four of the present staff have
worked on litigated cases to some extent, often iIn helping each other
informally. There are 24 other employees in the legal division. Only
my personal secretary does much work with litigation, but other typists
sometimes do briefs or pleadings from a model and the lawyer®s manu-
script. We have never to my knowlege employed an attorney for litiga-
tion on private contract. (Questions 1, 4 and 6.)

We usually have no more than two or three matters pending, often
none. At the most, 1 would say we spend the equivalent of eight days
in court in a year, and perhaps an equal amount of time conferring
with legislators on these matters. From this it is evident that the
lawyers on our staff who do litigate— | do the majority of it per-
sonally— spend much more time counseling legislators and committees

than litigating. Our records show no reliable division between
counseling and the other aspects of drafting legislation, which is the
primary task of us all. (Questions 2 and 8.)

My fellow lawyers and 1 represent the legislature as a whole: in

litigation, 1iIn drafting legislation, and in every other respect.

There are no separate lawyers for parties, houses or committees. This
requires us to keep iInviolate the secrets of opposing factions when,

as often, we are privy to both. We have not encountered any problem

of conflict of interest in litigation. As you are aware fTrom NRS
218.697, whether we take part is determined by the legislative commis-
sion, on which both houses are equally, and both parties almost equally,
represented. (Question 3.)
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Representative Charlie Bissell
August 22, 1983
Page Two

We do not budget in advance for litigation as a separate item,
because 1t is by its very nature unpredictable, but we do keep account

of time spent. Our records of the cost of this for the last biennium
show:

1981-82 $19,210.00

1982-83 $10,106.50
None of the preceding biennia would exceed this. (Question 5.)

The legislative commission must approve the appointment of the
legislative counsel. I in turn employ the other lawyers without
reference to any political consideration, and retain, promote or
discharge them on tie basis of performance. The legislators could say
better them 1 whetuer it has been successful, but 1 have been for just
under 18 years chief deputy, special counsel for sessions, or legislative
counsel (the last eight years), so either they like it or they are
long suffering. (Question 7.)

Frank W. Daykin
Legislative Counsel

FWD :ct
cc: Speaker John Vergiels
Senator Keith Ashworth



STATE. LEGISLATURE 218.620

of any question or matter upon which he may be required to act in
his official capacity, shall be punished.by imprisonment in the state
prison for no: less than 1 year nor more than 10 years, or by a fine of
not more than S10,000, or by both fine and imprisonment.

146(32)art 1911 C&P 6 47; RL 8§ 6312; NCL § 9996]—(NRS A

:218.605 Contracts in_..which legislator®
exception; penalties. ’ ' - -~

1. Except as provided in subsection 2, it is unlawful, for any mem-
ber of the legislature to: :

(a) Become a contractor under any contract or order for supplies or
any other kind of contract authorized, by the legislature of which he is
a member for the state or any of its departments, or the legislature or
either of its houses, or to be interested, directly or indirectly, as princi-
pal, in any kind of contract so authorized. /e * ,

(b) Be interested in any contract made by the legislature of which he
is a member, or be a purchaser or interested in any purchase or sale
made by the legislature of which he is a member.

2. Any member of the legislature may sell, or enter into a contract
to sell, to the state or any of its departments any item or commodity
if he is the only source of supply of that item or commodity within the
state. i
3. Any contract made in violation of subsection | may be declared
void at the instance of the state or of any other person interested in the
contract except the member of the legislature prohibited in subsection
1 from making or being interested in the contract.

4. Any person violating subsection 1 is guilty of a gross misde-
meanor and shall forfeit his office.

(Added to NRS by 1977, 1110)

LEGISLATIVE COUNSEL BUREAU '

218.610 “Stale departments” defined. [Effective until July 1, 1982.]
As used in NRS 218.510 to 218.890, inclusive, “state departments”
means all state offices, departments, boards, commissions, institutions,
or agencies, and the Nevada industrial commission.

[1:205:1949; A 1953, 169]— (NRS A 1979, 67)

218.610 "Stale departments” defined. [Effective July 1, 1982.1 As
used in NRS 218.610 to 218.890, inclusive, “state departments” means
all state offices, departments, boards, commissions, institutions, or
agencies, and the state industrial insurance system.

[1:205:1949; A 1953, 169]—(NRS A 1979, 67; 1981, 1517, effective
July 1. 1982)

218.620 Legislative counsel bureau: Creation nnd composition;
director and deputy director; divisions and division chiefs; compensa-

tion and expenses.
I. There is hereby created the legislative counsel bureau, which

Mmp 7345
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September 14, 1983

Representative Charlie Bussell
Chairman, Committee on Judiciary

Alaska State Legislature
House of Representatives
Pouch V

Juneau, Alaska 99811

Dear Representative BUssell:

Both the Lieutenant Governor and the Speaker have
requested me to reply to your letter of August 11, 1983, to
each of them relative to the Office of Legislative Counsel
with particular emphasis on representation of the legislative
branch in litigation.

On November 1, 1982, the new Official Code of
Georgia Annotated became effective. Consequently, the law
relative to the Legislative Services Committee and the Office
of Legislative Counsel has a new citation. Enclosed find a
copy of Chapter 4 of Title 28 of the 0.C.G.A. which takes
the place of the Annotated Code of Georgia which you cite 1in
your letter. That chapter contains Code Sections 28-4-1 through
28-4-9. Code Section 28-4-1 was amended at the 1983 session
to make a change in a committee name and the enclosed section
supersedes that section of the same Code number which is
contained in the main volume.

You request the answers to several questions and
I will answer them by number as they are listed in your letter.

(@) We have not employed attorneys for the
specific purpose of representing the General Assembly in
litigation.

(2) Rarely.
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(@ Our office represents no particular political
faction but represents and offers services to the entire
General Assembly. Our office is nonpartisan and is strictly
impartial and we serve all factions, all political parties,
etc., equally.

(@ No back-up staff.

®B) None.
®) None.

(/) Has never been utilized.

@ When we draft legislation for members of the
General Assembly, we advise them as to whether we think the
bill being requested would be constitutional. I know of no
way we can say how much time we spend on tha": particular
matter because that is just a part of our bill drafting
process. Standing committees and iInterim study committees
are assigned to a member of our staff and this staff member
is available for consultation or legal advice all through
the year. Frankly, 1 have no idea how much time is spent
on that particular function.

As you see, | have made the answers to your questions
very brief and for that reason | thought 1 would makea few
general comments. The Office of Legislative Counsel was
created in 1959 and is an outgrowth of the old bill drafting
unit which was i1n the Attorney General®s office. The bill
drafting unit was abolished when this office was created.

As you will note, our office is authorized to perform numerous
functions, but we consider our most iImportant function the
drafting of legislation for members of the Senate and the
House for introduction in our legislative sessions. As
mentioned previously, if we have doubts about the consti-
tutionality of a request we so inform the legislator making

the request. I will not burden you with going over the other
duties because they are mostly contained in Code Section 28-4-3.
The provision iIn which you are particularly

interested— representing the iInterests of the legislative
branch in litigation— was added in 1976. We could see the
possibility of some conflicts arising between the executive
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and legislative branches and thought perhaps it would be

wise to specifically authorize our office to represent the
interests of the legislative branch. Upon request, the
Attorney General’s office iIs authorized to represent the
legislative branch. There i1s, however, no requirement that

he represent the legislative branch or that he be requested

to do so. Our office has actually been in litigation only
twice since its creation. The first time was when a suit

was Tiled against some members of the Appropriations Committees

of the Senate and the House under the '"'sunshine law."™ A
conference committee had held executive sessions and it was
alleged that this was a violation of the sunshine law. In

that case, we were assisted by the Attorney General"s office
and, as a matter of information, the Georgia Supreme Court

held that the sunshine law did not apply to the legislative
branch of government. The second time had to do with
separation of powers. Members of the General Assembly served
on various executive boards, commissions, etc., and the
Governor directed the A" torney General to file suit to attempt
to remove the members of the General Assembly from those boards,
commissions, etc. In that case the Attorney General repre-
sented the Governor®s office and we represented the legislative
defendants. We lost that case with the Georgia Supreme Court
saying that it was a violation of the separation of powers
provision of the Constitution for legislators to serve on
executive boards, commissions, etc.

The legislative branch is rarely In court. As you
are aware, most suits against the state are brought against
some executive branch official and only In some rare instance
would the legislative branch be sued. Also, the Georgia
legislature to my knowledge has never sued anybody. As |1
indicated, that portion of our Act authorizing our office to
represent the legislative branch was put In more as a safe-
guard than anything else. I might add, however, that there 1is
a possibility that a trend is developing where our legislative
branch might be involved iIn litigation much more than 1t has
been In the past. As a matter of fact, this has taken place
in a number of states including, as you stated, Alaska. My
personal view is that it would be a wise i1dea for you to enact
a statute somewhat similar to ours or similar to some of the
other states. Welmade ours purposely rather broad and believe
it would cover most any conceivable situation that might arise.
The part about using outside counsel was placed iIn there because
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our other duties keep us rather busy, particularly dux*ing
the months before and during sessions, and we want to be

able to carry on those duties and litigation at the same

time if necessary.

I note from your letter that the news media has
lambasted your legislature and, i1f it iIs any consolation, as
far as the Georgia news media is concerned the legislature
can do no right. I can think of no reason why your legis-
lature should not have the right to litigate on its behalf,
but of course the news media does not think the legislature
has any right. I hope this rather rambling letter has given
you the information you desired, but If you have any specific
questions 1 shall be glad to try to answer them for you.

Sincerely yours,

Frank H. Edwards
Legislative Counsel

FEE:jp

Enclosures

Ccc: Honorable Zell Miller
Honorable Thomas B. Murphy
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CHAPTER 4
LEGISLATIVE SERVICES

Sec.

2S-4-1. Legislative Services Committee —
Creation: membership: allow-
ances of members: meetings.

28-4-1. Legislative Services Committee — Creation; membership;
allowances of members; meetings.

(@) There is created the Legislative Services Committee, hereinafter
called the committee, to be composed of the Speaker of the House of
Representatives, the President of the Senate, the chairman of the Appro-
priations Committee of the Senate, the chairman of the Appropriations
Committee of the House of Representatives, the chairman of the Judi-
ciary Committee of the Senate, the chairman of the Judiciary Committee
of the House of Representatives, the chairman of the Banking and
Finance Committee of the Senate, the chairman of the Ways and Means
Committee of the House of Representatives, the Clerk of the House of
Representatives, and the Secretary of the Senate; provided, however, that
the President of the Senate shall be allowed to designate in writing that
the President Pro Tempore of the Senate shall serve in place of the
President of the Senate with all the rights, privileges, and duties of the
President of the Senate and shall so serve until the appointment is with-
drawn in writing by the President of the Senate or until the end of the
term of the President of the Senate. The Speaker of the House of Rep-
resentatives shall be chairman of the committee, and the Secretary of the
Senate shall be secretary of the committee.

(b) The members of the committee shall receive no additional
allowances for service on the committee while the General Assembly is in
session; but, for each day spent in the performance of their duties under
this chapter between sessions, the members shall receive ihe allowances
authorized by law for legislative members of interim legislative commit-
tees.

v iwima il IMWIFWQEW
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(c) The commiuee shall meet on call of the chairman. Six members of
the committee shall constitute a quorum and the affirmative vote of a
majority of those members present at a meeting of the committee, pro-
vided such members present constitute a quorum, shall be necessary to
transact business of the committee. The chairman shall be entitled to vote
on all matters requiring a vote of the committee. (Ga. L. 1959, p. 152, § 1;
Ga. L. 1961, p. 230, 8§ 1; Ga. L. 1976, p. 176, § I; Ga. L. 1979, p. 795,
§ 1; Ga. L. 1983, p. 722, § 1)

The 1983 amendment, effective March
16. 19S3. substituted "Banking and
Finance Committee" for "Banking,

Finance, and Insurance Committee” in the
First sentence of subsection (a).

CHAPTER 5
FINANCIAL AFFAIRS

Arjifle 4

Retirement Billsf'fijus Having Signifi- Advisory Board

cant Impact Upon j*htigipated Reve-

nue or Expenditure Levets"pf State
Departments. Bureaus, etcT”aud

Counties and Municipalities

Part 2
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or Agencies

Sec.
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28-5-43. Prep.inmdn. etc.,, of actuarial applicable: ~ waiver of state
invcsptations for inclusion in immunity.
fis45u notes.
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CHAPTER 4
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LEGISLATIVE SERVICES
Sec. Sec.
. . . . . «» ¥gp
28-4-1. Legislative Services Committee —  28-4-7. Employment, compensation, étcj,"*
Creation; membership; allow- of personnel to assist legislativeR???2/?A
ances of members; meetings. counsel, legislative fiscal officer.-~-gJ/ir?
28-4-2. Same — Powers generally. and legislative budget analystr-A“ «
28-4-3. Legislative counsel — Creation of provision of supplies, materials. 4
office; qualifications; powers and furniture, etc. .
duties. 28-4-8.  Merit system for and retirement®jfp. <
28-4-4. Same — Election. for personnel; payment of
28-4-5. Attorney General to serve as tributions. -- -Zp5&%
advisor to legislative counsel. 28-4-9. Source of funds for operadon
28-4-6. Employment, duties, etc.. of leg- chapter.
islative fiscal officer and legisla-
tive budget analyst. .
\Si; >
20-4-1. Legislative Services Committee — Creation; membership

allowances of members; meetings.

(@) There is created the Legislative Services Committee~fiereinafter
called the committee, to be composed of the Speaker o/the House of
Representatives, the President: of the Senate, the chajprfian of the Appro-
priations Committee of the Senate, the chairmamdtthe Appropriations
Committee of the House of Representative; the chairman of the
Judiciary Committee of the Senate, the ch”tfrnan of the Judiciary Com-
mittee of the House of Representatives/the chairman of the Banking,
Finance, and Insurance Committee Of the Senate, the chairman of the
Ways and Means Committee of th/House of Representatives, the Clerk
of the House of Representative; and the Secretary of the Senate; pro-
vided, however, that the President of the Senate shall be allowed to
designate in writing that J)ME President Pro Tempore of the Senate shall

serve in place of the Fpt*ident of the Senate with all the rights, privileges, .

and duties of the £resident of the Senate and shall so serve unul ihe-~5ti~t'd*

appointment is withdrawn in writing by tbe President of the Senate ov-
until the end a/the term of the President of the Senate. The Speaker of*
the House of/Representauves shall be chairman of the committee, and the
Secretary/F the Senate shall be-secretary of the committee.

(bV/he members of the committee shall receive no addidonal
allowances for sendee on the committee while the General Assembly isin
ission; but, for each day spent in the performance of their duties under
this chapter between sessions, the members shall receive the allowances

1

c by law for legislative members of interim legislative cCSTTnftifc"a™47;

tees.
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ic) The committee shall meet on call of the chairman. Six members of
rnmmittee shall constiaue-a-"uumin and the affimuLhe tole of a
rojrigrityof those members present at a meeting of the committee”jjfc”
ddecNgch members present constitute a quorum, shall be n*Ssary to
transact o”iness of the committee. The chairman shalUje-efuitled to vote
onallmatterH”quiringavoteofthecommittee. (parCTI959, p. 152, § 1;
Ca L 1961, p. 230*? 1; Ga. L. 1976, p .U s ff 1, Ga. L. 1979, p. 795,

i e

Am. Jur. 2£s*-~2 Am. Jur. 2d, Stales
Terrughasfand Dependencies, 8§ 50-S3,

284-2. Same — Powers generally.

(@ The committee is empowered to:

(1) Study and adopt methods and procedures to operate more effi-
ciently the General Assembly and each house thereof;

(2) Study and adopt methods and procedures to make more
uniform the operations of the Senate and the House of Rep-
resentatives;

(3) Exercise general supervision of the operation of the legislative
branch of government and act for and enter into contracts on behalf
of agencies of the legislative branch, the General Assembly, and each
house thereof:

(4) Provide for services for the legislative branch of government;
and

(5) Delegate such of its powers and authority as it deems advisable.

(b) The committee shall have complete control, authority, and jurisdic-
tion over the rooms, chambers, offices, and other areas on the third and
fourth floors of the state capitol building a.nd on the mezzanine between
the third and fourth floors. All assignmen t for the use of such rooms,
chambers, offices and other areas by the General Assembly, the Senate,
the House of Representatives, committees of the Senate and the House,
members of the Senate and the House, and agencies, officials, and
employees of the legislative branch of government shall be made by the
committee or under such procedure as the committee shall provide. Any
assignment shall be subject to change by the committee. Use of any such
rrom, chamber, office, or other area, other than as provided above, shall
be under such procedure as the committee shall provide.
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chambers, offices, and other areas.

(d) The committee is authorized to provide for such procedures as it
deems advisable for the purpose of carrying out this Code secuon. (Ga.
L. 1959, p. 152, § 2; Ga. L. 1964, p. 459, 8 1; Ga. L. 1976, p. 176, § 2)

Cross references. — As to authority of
Governor with regard to assignment of
space in state capitol, see § 50-16-61.

RESEARCH REFERENCES

Am. Jur. 2d. — 72 Am. Jur. 2d, States,
Territories, and Dependencies, 8§ 49,
50-53.

28-4-3. Legislative counsel — Creation of office; qualifications; powers
and duties.

(@) There is created the Office of Legislative Counsel. The legislative

counsel shall be an attorney skilled and experienced-in legislative matters
and bill drafting.

(b) It shall be the duty of the legislative counsel to:

(1) Provide bill-drafting services which shall be equally available to
every member of the General Assembly; and

(2) Advise and counsel members of the General Assembly on legisla-
tive matters.

(¢) The legislative counsel is authorized to:

(1) Provide for statutory and Code revision, render opinions, assist

standing and interim committees, and perform similar legislative func-
tions;

(2) Perform research, issue reports, and make recommendations as
a result thereof;

(3) Exchange information, data, and material with similar agencies
in other states;

(4) Provide legal services for the legislative branch of government
and, with the approval of the committee or the chairman, to represent
the interests of the legislative branch in matters involving litigation; and

(5) With the approval of the committee, provide for advisory com-
mittees relative to statutory and Code revision. He is authorized to seek
the advice and assistance of the State Bar of Georgia, law schools, and
individuals and organizations knowledgeable in this field.

352

28-4-3

(¢) The commiuee is authorized to provide for maintaining, repairing,
constructing, reconstructing, furnishing, and refurbishing of such rooms]

C.J.S. — 81A C.J.S., States. 88§ 55, 120.
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(d) Any other provisions of law to the contrary notwithstanding, he is
authorized to engage the services of others, including private counsel, by
contract or otherwise, to assist him in the performance of his duties and
is authorized to provide for the payment of fees, compensation, and
expenses therefor from legislative funds.

(e) The legislative counsel shall have such other authority and duties
as the committee may provide. (Ga. L. 1959, p. 152, § 3; Ga. L. 1965, p.
270, 8 1; Ga. L. 1966, p. 586, § 1; Ga. L. 1969, p. 635, § 1; Ga. L. 1976,
p. 176. 88 3, 5.)

Cross references. — As to duties of leg- general amendments to Consiitudon of
iiiative counsel with regard to summary of Georgia, see § 21-1-2.

JUDICIAL DECISIONS

This section neither authorizes nor Coggin v. Davev. 233 Ga. 407, 211 S.E.2d
prohibits representation of legislators by a 708 (1975).
Deputy Assistant Attorney General.

RESEARCH REFERENCES

Am. Jur. 2d. — G3 Am. Jur. 2d, Public Dependencies. 88 50-53.
Officers and Emplovees, 8§ 273. 274. 72 C.J.S. — 81A C.J.S.. States, 88 55, 61.
Am. Jur. 2d. Slates. Territories, and 120.

2S-4-4. Same — Election.

The committee shall elect the legislative counsel subject to the approval
of the Senate and the House of Representatives meeting in joint session,
exceptlhat the present legislative counsel shall serve until such time as a
new legislative counsel is elected by the committee and approved by both
branches of the General Assembly as provided for in this Code section.
(Ga. L. 1959, p. 152, § 4; Ga. L. 1965, p. 270. § 2))

RESEARCH REFERENCES

Am. Jur. 2d. — 63 Am. Jur. 2d, Public C.J.S. — 67 C.J.S., Officers and Public
Officers and Employees, 88 364-367. 72 Emplovees. § 226. 81A C.J.S., States,
Am. Jur. 2d, States. Territories, and 88 47,61, 105-107, 109.

Dependencies. § 56.

28-4-5. Attorney General to serve as advisor to legislative counsel.

The Actornev General shall serve as an advisor to the legislative coun-
sel. (Ca. L. 1959, p. 152, § 10)
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28-4-6. Employment, duties, etc., of legislative fiscal officer and leg-
islative budget analyst.

(@) The Legislative Services Committee is authorized to employ a leg-
islative fiscal officer for the legislative branch of government, and the
fiscal officer and personnel to assist him shall be a part of the Office of
Legislative Counsel. The fiscal officer shall act as the
bookkeeper-comptroller for the legislative branch of government and
shall maintain an account of legislative expenditures and commitments.
He shall maintain an inventory of the equipment, furnishings, and
nonexpendable items belonging to r.he legislative branch. He shall pre-
pare and sign vouchers pertaining to the expenditure of legislative funds.
He shall prepare and sign all warrants for the expenditure of funds
appropriated t) and available to the legislative branch of government.
Such warrants shall be paid by the fiscal officer, and it shall not be
necessary that they be countersigned by the Comptroller General. All
payments from funds appropriated to the legislative branch of govern-
ment shall be made by the fiscal officer, and reference in any other law
to any other official or person in connection with any duties pertaining
to such payments shall be deemed to refer to the fiscal officer: all duties
of any such other official or person in connection therewith are trans-
ferred to the fiscal officer. The fiscal officer shall be under such bond as
the Legislative Services Committee shall prescribe, and the premium
thereon shall be paid from funds appropriated to the legislative branch
of government. The fiscal officer shall have such other duties as shall be
prescribed by the committee.

(b) The Legislative Services Committee is authorized to employ a leg-
islative budget analyst to assist the General Assembly and its committees
in connection with appropriations and budgetary matters. The legislative
budget analyst shall render assistance and give advice to the appropria-
tions committees of the Senate and the House of Representatives. He is
authorized to request information and material from all state depart-
ments, boards, bureaus, commissions, committees, authorities, and
agencies in connection with his duties; and all such departments, boards,
bureaus, commissions, committees, authorities, and agencies are directed
to furnish such information and material as he shall request. The legisla-
tive budget analyst shall perform such other duties as the General Assem-
bly, the Legislative Services Committee, and the appropriations
committees shall prescribe. (Ga. L. 1959, p. 152, § 5; Ga. L. 1961, p. 230,
§ 1, Ga. L. 1969, p. 232, § 1; Ga. L. 1971, p. 67, § 1; Ga. L. 1976, p. 176,

§ 4.
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28-4-7 LEGISLATIVE SERVICES 2848

RESEARCH REFERENCES

Am. Jur. 2d. — 63 Am. Jur. 2d. Public C.J.S. — 67 C.J.S.. Officers and Public
Officers and Employees,.88 364-367. 72 Emplovees. § 226. 81A C.J.S., States.
Am. Jur. 2d. Siaies. Territories, and 88 55, 61. 105-107. 109. 120.
Dependencies. 88§ 50-53.

28-4-7. Employment, compensation, etc., of personnel to assist legisla-
tive counsel, legislative fiscal officer, and legislative budget
analyst; provision of supplies, materials, furniture, etc.

(@ Personnel to assist the legislative counsel, the legislative fiscal offi-
cer. and the legislative budget analyst shall be employed under such
procedi'~e as the committee shall provide. Such personnel shall be subject
lo the supervision of the respective three officials with reference to the

duties of fheir employment.

ib) The legislative counsel, the legislative fiscal officer, the legislative
budget analyst, and such personnel shall be compensated under such
procedure as the committee shall provide.

(© The committee shall provide office space for sue . officials and
personnel; and they shall be furnished with supplies, materials, furniture,
furnishings, books, equipment, and services. (Ga. L. 1959. p. 152, § 5;
Ca. L 1976. p. 176. § 4)

RESEARCH REFERENCES

Am.Jur. 2d.- *63 Am. Jur. 2d. Public C.J.S. — 67 C.J.S., Officers and Public
Officers and Employees, &8364-367. 72 Emplovees. 8226. 31A C.J.S.. Siaies,
Am. Jur. 2d. Stales. Territories, and &8355. 61. 105-107. 109. 120.
Dependencies. &850-53.

28-4-8. Merit system for and retirement for personnel; payment of
contributions.

(@ The committee is authorized to promulgate a merit system of
employment under which personnel shall be selected on a basis of merit.

(b) All personnel and the legislative counsel are authorized to be mem-
bers of the Employees’ Retirement System of Georgia, as established in
Chapter 2 of Title 47. All rights, credits, and funds in said retirement
system which are possessed by any personnel of the Office of Legislative
Counsel, including the legislative counsel, at the time of employment in
said office are continued.

355



28-4-9 GENERAL ASSEMBLY 28-4-9

(©) It is the intention of the General Assembly that any such personnel
and the legislative counsel shall not lose any rights, credits, or funds to
which they were entided prior to being employed in the Office of Legisla-
dve Counsel. There shall be paid from the funds appropriated for the
operation of the legislauve branch of the government all contributions
required by Chapter 2 of Tide 47, and all such payments shall be in
addition to the regular compensation authorized to the legislauve counsel
and other personnel in said office. (Ga. L. 1959, p. 152, § 6.)

RESEARCH REFERENCES

Am, Jur. 2d. — 72 Am. Jur. 2d, States, Employees, § 49. 81A C.J.S., States. 88§ 55,
Territories, and Dependencies. 88 50-53. 61, 86b.
C.J.S. — 67 C.J.S., Officers and Public

28-4-9. Source of funds for operation of chapter.

The funds necessary to carry out this chapter shall be paid from the
funds provided for the legislative branch of government. (Ga. L. 1959, p.
152, § 8; Ga. L. 1976, p. 176, § 6.)



.miuiu w i;uvcrmneniai oiucials and employees with
r, individually,
itercharige and clearance of research and information, and
ether suitable process.
irt, to do all such acts as will, in the opinion of this commission,
State to do its part—or more than ita part, in forming a more
)n among the various Governments in the United States and in
the Council of State Governments for that purpose.
J, pp. 708, 710.)

Jelegutions and committees; advisory boards
nission shall establish such delegations and committees es it
table in order that they may confer and formulate proposals
dfective means to secure inter-governmental harmony, and may
er functions far the commission in obedience to its decisions,
le approval of the commission, the member or members of each
tion or committee shall be appointed by the chairman of the
State ofliciaL or employees who are not members of the
on Interstate Cooperation may be appointed as members ofany
ion or committee, but private citizens holding no governmental
lis State shall not be eligible. The commission may provide such
is it considers appropriate concerning tho membership and tho
of any such delegation or committee. The commission may
advisory boards for itself and for its various delegations and
ond may authorize private citizens to serve on such boards.
, pp. 708, 711.)

aports to Governor and legislature; no compensation for
; delegations

ssion shall report to the Governor and to the legislature within
| the convening of each regular legislative session, and at such
as it deems appropriate. Ita members and the members of all

and committees which it establishes shall serve without
i for such service,

pp. 708, 711.)

signation of committees and commission

ttecs and the commission established by this Chapter shall bo
mwn, respectively, as the Senate Cooperation Committee, tho
eation Committee, the Governor's Cooperaiion Committee and
Cooperation Commission.

ipp. 708, 711)

;uncil of State Governments; communication to other
mequest to cooperate

jl of State Governments is hereby declared to be a joint
;agency of this State und of tho other StateB which cooperate

iry of State shall forthwith communicate tho text of this
aGovernor, to the Senate, and to tho House of Representatives',
;other Stutcs of the Union, and shall advise each legislature
already done so that it is hereby memorialized to enuct a law
I measure, thus establishing a similar commission, and thus

competition und conllict.
(Acts 1937, pp. 708, 712.) G

CHAPTER 47-12. LEGISLATIVE SERVICES COMMITTEE
I . '

Soc. « |

47-1201 Committeo created; membership; officers; compensation; quorum

'47-1202 Powers and authority of conjmilteo

47-1203 Lcgislutivo Counsel; office creqleil; qualifications; duties and authority

47-1204 Sumo; election; term of office; condensation

47-1205 Employment of personnel; compensation; office quarters; supplies, books,
materials and fbrniture |I- me!

47-1206 Merit system and rctiremen foremployee3; payment of contributions

47-1207 Funds for operation of Chap & e

47i2208 Avtioriidyr G grierial tasuadwisor' .to-Legislative Counsel; compgnsation

47-1209 Authority of l.cgislativo Counsel.relative to statutory and Code revision

Editorial Note t [ |

Acts 1959, p. 152, which forms thebnsis for thisCjiapter, provides at Section 7 thereof: "An
Actcreating tho Bill Drafting Unitasa partoftho State Law Depurimcntapproved February
20,1951 (Gu. L. 1951, p. 351), ishereby repealed in its entirety. If.inany other Actor Resolution,
reference is made to the Deputy Director of slijd Unit it shall bo construed to mean and is
hereby declared to refer to the Legislative Counso  Acts 1951, p. 351, was formerly codified a
§8 40-1621 through 40-1G28. . g ( . ;

47-1201 Committee created; membership; officers; compensation;
quorum idrr 1

There is hereby created the "'Legislative Services Committee,"* hereinafter
called ihe committee, to be composed of the Speaker of the House of
Representatives, tho President of the Senate, the chairman of the

* Appropriations Committee of the Senate, the chairman of the Appropriations

Committee of the House of Representatives, f.Jie chairmun of the Judiciary
iCommittee of the Senate, the chairniap'.oj’the Judiciury Committee of the
House of Representatives, the chairman of the Banking, Finance and
Insurance Committee of tho Scnotc, the chairman of tho Ways and Means
Committee of the House of Representatives, the clerk of the House of
Representatives, and the secretury ofthe Senate. The Speaker of the Ilouse of
Representatives shall bo Chairman of tho committee and the secretary of Iho
Senate shall be secretary of the committee. The members of the committee
shall receive no additional allowances jor service on the committee while the
General Assembly is in session but for each day spent in the performance of
their, duties hereunder between sessions, the members shnll receive the
allowances authorized by law for lcgisWive members of interim legislative
committees. The committee shall meetpm (jail of the chairmun. Six members
of tho committeo shall constitute a quorum and the affirmative vote of a
majority of those members present at a' faceting of the committee, provided
such members present constitute a gtignim, shall be ncccssury to transact
business of tho committee. Tho chairpian shall be entitled lo vote os. all
matters requiring n vote of tilo committeo.

(Acts 1959, p. 152; 19GL, p. 230; 197(5, pp. 17G, 177. eff Feb. 3, 197G)

Editorial Nolo [ft ( e

Acts 19G1, p. 230, chungcd tho naino of thi>i.pmmiltce from "Joint Committee on the
Operations of tho General Assembly" to "Lcgijdujiyp Services Committee,"”

Acls 1970, pp. 176,177, entirely superseded.lho fibrmcr section,

oot it- il
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