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Drunken driving:
a reckoning looms

\A>

A community reckoning is building on the issue of
drunken driving and none too soon. The trick now is to
channel Alaska’s energies appropriately.

Last week District Court Judge Elaine Andrews issued
an appeal from the bench concerning the lack of treatment
programs for repent drunken driving offenders. Later she
ordered the first confiscation of an offender’s vehicle under
Anchorage’s new drunken driving ordinance.

The very next day, a local businessman with a history of
drunken driving offenses was involved in an accident that
killed the other driver. And this week more facts — painful
facts —began to emerge about the incident:

e the man raced a pending charge for driving while
drunk and an arrest warrant for failing to appear;

* hospital tests nfter the accident showed that he had a
blood alcohol count more than three times higher than the
legal standard for drunken driving — a count that would
render most individuals unconscious;

e the man’s wife, aware of the wnrrant and believing
him to be drunk behind the wheel, had phoned police that
day to ask that he be picked up;

e even after being involved in a serious accident ind
receiving hospital treatment the man went free until his
wife once more called police to ask why he had not been
apprehended on the outstanding wnrrant; and

o for more than a year — during which the man was
involved in a minor accident, told police he was "totally
smashed" at the time, and received a 30-day suspended
sentence and $200 fine — the man's wife had sought help
for his drinking problem, "He’s an alcoholic,” she said
Wednesday. "He needs the kind of help you can't gel at
home or from friends.”

wnat is pertinent about tms tragedy is tne contradictious
it reveals: the awful need for community action against
drunken driving, yet the crying lack of appropriate
treatment options; the public demand — and it is swelling
— for effective protection, yet the official difficulties in
making sanctions stick; the realization that mayhem is at
risk every time a drunken driver takes the wheel, yet an
ingrown tendency — in society as well as its institutions —
to treat the matter lightly until that mayhem occurs.

In nhe aftermath of a growing consensus on the serious-
ness of drunken dri/ing there is no room for scapegoating
or blindness. The test of appropriate policy now must be to
overcome those contradictions: to provide mandatory treat-
ment options that can — not always, but often — keep the
offender from repeating the crime; to remove dangerous
implements — moving vehicles — from known dangerous
hands; to take the offense itself — r.ot just violent
outcomes —as seriously as the community demands.

Judge Andrews struck an important blow in ordering
confiscation of the vehicle of a multiple repeat offender.
The sentence is a demonstration both that the law can work
and that society is not powerless to protect itself. Confis-
cating a vehicle deprives the offender of the means of
destruction even as it imposes a real penalty against
unacceptable behavior. Yet that is not society's only
possible response.

The Senate State Affairs Committee, chaired by Sen. Vic
Fischer, D-Anchorage, will hold public hearings Saturday
on three major bills related to issues of drunken driving
and alcohol abuse. One bill would raise the drinking age
from 1) to 21; another would stiffen penalties — including
making provision for vehicle confiscation statewide; a third
would deal with possible curfews for drivers under age 11

The hearings begin at 9 a.ra. in Anchorage Assembly
chambers, 3500 East Tudor Rond. A community concerned
with the proposed legislation, other potential remedies,
and the gathering storm over atrocities on its roads and
highways, should be there to speak its piece.
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by Ralph Nichols
TlIme« Wrllor

A District Court judge under fire for the tough
sentences he gives drunken drivers told the Sen-
ate State Affairs, Committee the legislature must
increase the minimum penalties for'that crime.

Judge James Homaday of Homer told the com-
mittee'Monday during a Statewide teleconference
hearing chaired by Sen. Vic Fischer, D-Anchor-
age, that the sentencing of drunken drivers can't
he left to g(udges alone. _

"Drunk driver cases are the most serious prob-

lem facmg the Alaska court system today," Hor-
naday said. .
_ "You must take discretion away from the
Ju_dPes because experience has shown the judges
will generally only impose the statutory” mini-
mums,” he sdid.

Homaday has been transferred to Anchorage
effective June 1 by presiding Superior Court
JudFe_ Mark Rowland because he is frequently dis-
qualified by defense attorneys from he" ring
cases.
Many of those cases involve drunken drivers.
HomadaY is known for sentencing first-time of-
j1“aeir|1ders omore than the mandatory 72 hours in

The minimum sentence doesn’t have to be the
average sentence, he told the lawmakers. “In
Maine, we are told, judges ar,e_?n_/mg on the aver-
age four times the minimum jail time.”

Speaking insupport of bills to toughten drunken
driving laws, Homaday called for an increase in
the mandatory jail sentences faced by persons
convicted of driving while intoxicated and driving
with a suspended license. . _
adOH(%irP]aday said the legislature should consider

-pFo?felture of the driver’s vehicle upon his
second drunk driving conviction, or his first con-

riving Taws

viction ifa person s injured. ,
' * Longer mandatory driver’s license revoca-
jons. :
* Required mandatory community work by
convicted drunken drivers. _
_+ Raising the drinking age and earlier bar-clos-
ing hours. < o
 Mandatory alcohol abuse programs in jails
for all second-time offenders. .
The judge also advocated creation of a state
task force on drunken driving to address the prob-

lem.

"Over half of all the jury trials in the (state)
are drunk driving cases. More are arrested for
drunk drlvm? than any other offense. Over two-
thirds of the traffic fatalities involve drinking," he

said, . )

Noting the Alaska Supreme Court has affirmed
a 90-day Jail sentence for a first-time deer poach-
Ing coriviction, Homaday asked the committee,
"Why is it that hardly anyone bats an eye over
thesé sentences, and yet there is such an uproar
about sentencing above the bare minimum for
drunkdnvmg{?”

He added that people argue "you shouldn’t put
drunk drivers in jail because you are just over-
crowdlnlg the jails with non-criminals.

"Well, maybe we ought to be concerned about
the overcroweded hospitals, and overcrowded
wheelchairs and overcrowded cemeteries caused
by drunk r|vTrs." _ . .

Homa az/ ast week filed suit in U.S. District
Court and state Superior Court, charging Rowland
lacked the authori K_to transfer him“ana charging
the action violated his civil rights. o

Homaday also challenged”the const|tut|onal|5y
of pre-emptory challenges with no reason stated,
saymgf }hey violate a judge’s right to the due pro-
cess of law.



McCarthy murder tirial postponed \

The trial of LOuis Hastings, accused of murdering six
McCarthy residents, has been postponed until July and will
likely, be"postponed again. Defense attorney John Salemi
told"Superior Court Judge Ralph Moody We_dnesday that he
will need until late August to prepare Hasting's defense.

News stall reports

police report A

: 0;
Bullet hits assemblyman’s home i
Police Bulled a.22-caliber bullet from the outside of ut
Assemblyman Fred Chiei's South Anchorage home Monday 3

after random shots were apParent|¥ fired by teen-a%;ers
from the Oceanview heach late that morning. The slug was
embedded backwards in an outside corner of the Chiei
home, indicating |tprobab|¥ ricocheted from another spot
and was not fired directly at the assemblyman’s home. A
neighbor told police she’saw two teens earlier that morning
on the beach with a small caliber rifle, but they were too far
away for her to identify. No injuries were reported.

Man charged with assault

An Anchorage man who allegedly threatened his ex-
irlfriend’s new boyfriend with a’gun was arrested by
nchorage ?]the. hapaula Ayers, 25, of Anchoragé was

charged with third-degree assault and held in lieu of

$1,000. According to police reports, Ayers was talking with

his ex-?wlfrlend in.a parked car when a lother man ordered

him out of the vehicle, Ayers then allegedly chased the man
with a handgun and fired one shot into the ground.

Drunken driving charged in accident

A man who allegedly struck a woman with his car as she
walked down the road has been charged with drunken
driving by Alaska State Troopers. The woman, who suffered
minor-injuries, told troopers she was hit Saturday n|g2ht
while walking along the Alyeska Highway. At Mile 112 of the
Seward Highway, trooB_ers stopped and arrested Timothy R.
Mouritfort, 23, of Fort Richardson. Mountfort was charged
with driving while intoxicated and released.

From Daily Nows staff reports



L Eolttrsom drama

A DRUNK DRIVER who

was responsible for the death
of a child last June in Eagle
River was sentenced to prison
sentence in Superior Court
here this week, despite testi-
mony from numerous wit-
nesses as to her good charac-
ter and upstanding citizenship.
The judge gave her five
years in prison and an addi-
tional five years of probation.

HE ALSO told the woman
he wished he could puta photo
of the mangled child she Killed
on the wall of her cell as a
daily reminder of why she is
sitting in prison.

At one point in the sentenc-

ing, the judge clapped his
together to demon-

hands
strate how the drunk woman’s
car smashed into the victim.

THE COURTROOM scene,
witnessed by the family of the
dead child and many mem-
bers of the Mothers Against
Drunk Driving (MADD) or-
ganization, was filled with
emotion and drama.

It wouldn't be a bad idea
for attendance at these sen-
tencings to be part of the
rehabilitation process for
those convicted drunk drivers

who were fortunate enough
not to have killed someone.

Lawmakers disregard MADD

I am very mad and so are the members of
MADD.

When we were in Juneau the end of
January, we received very warm welcomes
and we were told to keep up the good work.
We really felt we were doing some good on the
laws about drunk drivers. Now. we know we
are not ve'ry experienced in the field of
lobbying, but all our hard work is coming
from our honest-to-goodness hearts.

We really want to save people from the
drunk drivers. | am now beginning to believe
that in order to really get anything done, you
have to have lots of money to pass around.

Unfortunately, | do feel that if some of our
lawmakers lost a loved one or had been
involved themselves as a victim, we would gel
a lot more done. | hope nothing like this does
happen, but it does strike one out of two
families.

The accident on March 17th really got to us.
If this person would have been taken care of
on his first offense, two people would not be
dead today. Since our first visit to Juneau,
there has been one 20-year-old boy killed; one
17-year-old badly hurt; one 9-year-old with
two broken legs; two separate accidents with
no injuries, but demolished cars. These are to
just mention a few. This is senseless.

We need help to get through to
lawmakers.

I wonder how many people realize that if
the excise tax is raised the money would go
for rehabilitation, education and awareness,
MADD is 100 percent for this program. We
still maintain that if people know they will
get a stiff sentence on their first offense, there
would be many people who would be afraid to
drive drunk and take the chance, They
wouldn't take a second chance which unlike
the victims in many cases, do not get a second
chance.

It has been said that we in MADD want to
put everyone in jail. This is not true; we want
to make people aware that if they do drink
and drive then they deserve to be put in jail
and fined.

We want to stop this slaughter on the
highways!

these

—June Garish, president
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THEODORE HUGO GOODMAN
Memorial services lor Theodore
"Ted" H. Goodman, 40, will be at 1
p.m. today at the Witzleben Funeral
Homo and Crematory, Sixth Avenue
Chapel with the Rev. Bob Thwing of
St. Mary's Episcopa’ Church officiat—
ing. A private graveside service was
conducted yesterday at the Anchor—
age Municipal Cemetery. His body
was found April 15 and his death is

under investigation by the Alaska
State x>;'erd. Born Jan. ?8. 1943,
in n. West Germany, he had
liv. i Alaska tor 10 years and was

wonoiig with a privately owned jewel-
ry business. He v/as a veteran of the
U.S. Army. He is survived by his
mother, Benita Gutmann ol Bonn,
West Germany; one brother and one
sister; and his companion, Dorothy
Kabaker of Anchorage.

JOHN ROBERT VOSGIEN

Private services for John R. Vos-
gien, 37, will be later this week in
Kodiak. He died May 5 In Kodiak.
Bom Nov. 22, 1945, in Seattle,
Wash., he had lived in Alaska 34
years and was a laborer on Kodiak
Island. He is survived by his father,
Arthur L. Vosgien of Snohomish,
Wash.; two sisters, Cathy Magnusen
of Kodiak and Patnoia Wilson of
Redding, Calif.; and his brother,
David Vosgien of Kodiak. Local ar-
idngements by Witlzeben Funeral
Home aid Crematory, Sixth Avenue

Chapel.

ROBBIE JANE CHISM

Funeral arrangements for Robbie
J. Chism. 31, are pending at Witzle—
ben Funeral Home and Crematory.
Sixth Avenue Chapel. She died May
11 at Providence Hospital. Born
June 22, 1951, in Corpus Christl,
Toxas. she had lived in Anchorage
fnr the last 17 years. Sha is survived
by her husband, Clifton Chism of

DEBORAH L SCARDINA

Funeral services will be held next
week in Blaine, Wash., for Deborah.
L. Scardina, 29. She died May 12 at
her Anchorge residence. Bom April
26, 1954, in Long Beach, Calif., she
had lived in Alaska for 2/» years. She
leaves her mother and step-father,
Mr. and Mrs. Robert Hansen of
Blaine, Wash.; her brother. Michael
Lebecki of Texas; her father, Thomas
Labecki of San Francisco, Calif.; and
her maternal grandmother, Florence
King of Bellingham, Wash. Burial will
be at the Enterprise Cemetery in
Femdale, Wash. Arrangements by
Evergreen Memorial Chapel.

THOMAS SIDNEY BENTLEY

Services for Thomas S. Bentley,
83, who died Wednesday at his
residence, will be held Saturday, 2
p.m., at Evergreen Memorial Chapel.
Officiating will be Bishop William
Parks of the Church of Jesus Christ
of Latter-day Saints, Anchorage Third
Ward. A visitation will be held at 1
p.m. He has been an Anchorage
resident for 1% years. Bom July 30.
1899, in Providence, R.l., he lived
most of his life in Dracut. Mass..
where he attended school.He
worked in the knitting Industry In
Lowell, Mass., prior to moving to
Ossining, N.Y., where he was fore—
man of the knit shop at Sing Sing
prison, from which he retired. He
leaves his sister. Irone Stuart of
Norwich, Conn.; four children. Barba-
ra Kemp of Aiken, S.C., Rosemary
Poussard of Anchorage, Thomas
Bentley of Wappingers Falls, N.Y.
and Rita Rice of Wichita, Kans.; eight
grandchildren and three great-grand—
children. Burial will be at Angelus
Memorial Park on Klatt Road follow—
ing the funeral. Funeral arrangements
by Evergreen Memorial Chapel.

BERNARD W. GOGtIFN

o



2/28/83

Mr. Speaker:
The Committee on

An Act relating

under consideration

C ommittee reporl®
house

FURTHER:

Date:

JUDICIARY has had HB 6

to driving a motor vehicle.

and reports it back as follows:

K do pass [ 1 do not pass
[ 1 do pass with attached amendments(s)

[X] same title
replace with CS for >\U [ J new title
and recommends

[ 1 AND attaches a "Letter of Intent” 17] New Fiscal Note
) ) . 1 Zero Fiscal Note Attached
[ ] reports it back without recommendation
] referred to the Commi ttee
MEMB NING MEMBERS HAVING
DO /PASS OTHER RECOMMENDATIONS

w | , @
CHATRMAN



POUCH V

Juneau.Alaska 9981 1 Chairman
465-4990 house judiciary committee
MEMBER
P.0. BOX 4-1325 House Resources Committee
Anchorage. Alaska 99509
248-1515

Representative Charlie Bussell

Alaska State Legislature
HOUSE OF REPRESENTATIVES

March 24, 1983

Robert J. Sinnett
2001 Salem Court
Anchorage, Alaska 99504
Dear Mr. Sinnett:

Thank you for taking the time to inform me of your
support of HB 6 regarding driving a motor vehicle.

Representative Abood, HB 6's sponsor, is preparing some
amendments to the bill. As soon as this has been completed,
the House Judiciary Committee will be hearing the bill.

Again, thank you for your time and for becoming a part
of the legislative process.

rely

Representative Charlie Bussell
Chairman, Committee on Judiciary

CB:lyn
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2526 Arlington Drive
~m “pchorage, AK 99503
n jfe.il 1t., 1983

Mr. Charles Bussell, Chairman /a
House Judiciary Committee tg
State of Alaska

Pouch V

Juneau, Alaska 99811

>1

Dear Mr. Bussell:

My son died on April t», 1983. as a result of an auto accident caused
by a drunken driver. I urge you to support the proposed new laws raising the

drinking age from 19 to 21, and providing stiff penalties for persons convicted
of drunken driving.

A drunk behind the wheel of a vehicle 1is a disaster waiting to happen
and stiff penalties are needed to stop this. Drunk driving laws and penalties
should be set up to follow laws related to carrying and/or using dangerous
weapons. Penalties for causing injuries should be stricter than the laws
governing 1illegal hunting and fishing; right now they are not.

Drunk drivers should be required to -

(@) Permanently forfeit their vehicle upon the second conviction, or first
conviction if another person 1is injured,

(b) Pay fines big enough to cover the cost of alcohol treatment,
(c) Have licenses revoked for a year or more.
Additionally, the laws should -
(a) Provide minimum penalties to take some discretion away from judges, and
(b) in the event of a death, jail terms should equal those which apply to murder.

At hearings conducted by Senator Fisher on April 9, 1983. impressive
statistical evidence of the reduction 1in auto accidents associated with raising
the legal drinking age to 21 was presented"by Dr. Kelso. These data cannot be
ignored and should be sufficient justification for raising the legal drinking
age.

Concurrent with a stricter drunk driving law should be the provision
of resources to the court system for judges and clerical staff, and for additional
jail facilities. Better enforcement of the laws must be provided as a deterent.
One method for improving enforcement is use of roadblocks. This approach may
require added State Troopers; if so, funds should be appropriated.

I am circulating this letter among a substantial number of friends and
co-workers; some are residents of your election district. I plan to circulate
your reply to them also.

Sincerely,

Stuart G. Bigler
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Drag racers and drunk drivers

Dear Editor:

My son is gone! Never again
will he come through the front
door and say “Hi Mom,” nor will
he even call me on the phone to
see how | am.

He was ran down by a car on
one of Anchorages’ busiest
streets. He was hit with enough
force to demolish his car which
was impelled 300 feet f.om the
initial point of impact. His near
lifeless body had to be removed
from the passenger side of the
wreckage because access from
sthe driver’s side was impossible.

Fourteen hours after the acci-
dent my husband and | were
taken into the operating room to
see our child whose condition
was so critical he could not be
moved, 1truly hope none of you
will ever have to know the agony
of holding your child’s hand while
being told there is no brain activ-
Vity and literallv no hope for him

P.

i AJ/r a-ra

ars-D

to survive.

Night after night our streets
are used as drag strips and race-
ways with little if anything being
done to prevent it. If’you drive in
Anchorage after 9 p.m., you are
taking your life in your own
hands!

Until, and only until, the pub-
lic outcry against this camage
perpetrated by drunk drivers
reaches monolithic proportions
and our legislators in Juneau
react responsibly to enact ad-
equate legislation, deaths like
my son’s will continue to happen.

Help me save the children |
have left. Help save your chil-
dren, your spouse — it can hap-
pen to you! Write your legisla-
tors and tell them you want
tougher laws and most of all tell
them you want them enforced.
Join M.A.D.D. and get involved
before you lose a loved one.

We are a close family. We

A-8 The Anchorage 1imes, Friday, AprilM jg*

loved this child so deeply. The
loss of our son, our brother, has
left such an emptiness that we
wili never, ever be whole again.

I can only say the words aloud
that my child "is gone but my
mind won’t believe it. tvery
night 1 sit and wait for him to
come home again. | love him so

much.
Thelma Sinnett
Anchorage

Mother of Robert Sean

Sinnett

A public hearing on three
drunk driving bills now
awaiting action in the legis-
lature is scheduled for Satur-
day morning at the Anchor-
age Assembly chambers at
3500 Tudor Road.

The meeting is scheduled
to nin from 9a.m. to 4p.m.

The hearings are being
hosted by the Slate Senate
Affairs Committee, which is
chaired by Sen. Vic Fischer,
D-Anchoragc.

“We have got to act now
to slop the mayhem being
caused by drunk drivers in
Alaska,” Fischer said. “We
must stop drunks from driv-
ing and drivers from drink-
ing.”

The three bills now pend-
ing before the senate com-
mittee are:

e Senate Bill 61 which
would increase the penalties
for those convicted of drunk
driving and authorize con-
fiscation of vehicles driven
by drunks.

o House Bill 17 which
would raise the legal drink-
ing age in Alaska from 19
years to 21 years. This has
already been approved by
the House and is awaiting
Senate action.

e Senate Bill 226 v/hich
would limit the driving hours
for persons under 18 years
old on weekends. This bill
was introduced last week by
Fischer, who said he did so
because other states that
have established such driv-
ing curfews have seen "dra-
matic decreases in the num-
ber of auto accidents involv-

r

rv

VIC FISCHER
Says act now to end mayhem

ing young people."

“In tackling drank driving
problems, the Senate State
Affairs Committee will take
a look at every possible mea-
sure that could be applied in
Alaska,” Fischer said. "No
single, simplistic solution
will eliminate the problem.
We must carefully examine
all potentially  effective
measures."

Fischer praised District
Court Judge Elaine Andrews
for her recent order to con-
fiscate the car driven by a
man who had five earlier
drunken driving convictions
and two license revocations.

"It’s about time we took
such drastic action,” he said.

People who want to tes-
tify at Saturday’s hearing
should call the Anchorage
Legislative Information Of-
fice at 278-3W8.



Mrs. Dianne Cunningham
7217 Foxridge Circle
Anchorage, Alaska 99502

April 8, 1983

An Open Letter To: Senator Patrick Rodey
Senator Arliss Sturgulewski

Representative Charlie Bussell
Representative John Lindauer

I"'m a wife, mother and 1"m M.A.D.D.."

In my 37 years f"ve lived all over the world and 1 can honestly say
I have never lived anywhere where 1"ve Tfeared more for my life and the
lives of my loved ones than l do in Anchorage.

Anchorage has few major arteries and many of the existing roadways
are in extremely po* condition. Driving, even in good weather, 1is for
the most part hazar.jus. Add to this the drunken driver and you®"ve got

a lethal situation.

Our first week in Anchorage my daughter and 1 were witness to the
death of a woman at the hands of an inebriated lady driving a large van.
She ran a red light at a high rate of speed and broadsided the victim
who was driving a small foreign car. I understand the deceased woman
had a young daughter who was orphaned by this incident.

Since that first week there seems to be at least one, often more,
fatal accident every week. Most of them are alcohol related. 1"ve
noticed that many of the drunk drivers involved are awaiting trial on
previous alcohol related charges.

On a daily basis the News lists the judgments meted out by our
courts against the drunken driver. I am sickened by their light fines
and even lighter jail sentences. Why aren®t the penalties for this

type of crime more prohibitive???

Were 1 to get drunk, shoot and kill a perfect stranger | would
have committed a serious crime and would be punished accordingly (
trust). However, if 1 get drunk and run someone down with my car it"s
not a crime, it"s an accident and I"1l1 probably get no more than a "hand
slapping’. I can"t see the difference. An iInnocent victim is dead be-
cause of my inability to control my own actions. A car is every bit as

much a lethal weapon as a handgun,*

My Tlittle girl is 11 years old, in 7th grade, a cheerleader, a
member of the National Junior Honor Society and, 1in general, an outstand-
ing little person with lots of potential. IT current penalties are not
touchened and drunk drivers made painfully aware that they will not be
tolerated by society, I"m afraid my daughter will never get the chance
to grow into the fine young woman she appears destined to become. |
find that thought unbearable.



Page 2
April 8, 1983

I feel certain that if our elected legislators don®"t soon do some-
t ing to rectify this intolerable situation the people will get angry
ei.ough to elect others who will. The hazard is real and getting more
serious daily. It demands prompt attention. i

Why do so many people have to die before our elected officials
take this seriously? Drunk drivers commit violent crimes and kill many
ccmpletely innocent people. Wake up, it may be your spouse or children
next.

Thanks for listening.

Sincerely,

Mrs. Dianne Cunningham

CC: Governor Bill Sheffield
M.A.D.D



3/30/83, SHIRLEE ANC LIO, 4598

TO

FROM;

REPRESENTATIVES BOS{EUL, LISKA, HAYES, BARNES, MALONE,
CLOCKSIN ANI) WENDTE

WILLIAM CASLER, 268 GRAND LARRY, ANCHORAGE 99504
H 333-0272 W 274-2662

REQUEST YOU SUPPORT HOUSE BILL 6."

K#*

Kttflx *#*##*#*** I*******************************
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3/31/83, SHIRLEE ANC LIO, 4856
TO ALL MEMBERS, ALASKA HOUSE OF REPRESENTATIVES

FROM: TOM PITZKE, 3840 PATRICIA LANE, ANCHORAGE 99504
337-7335

I WAS HOPING THE HOUSE WOULD HAVE PASSED BY NOW SOME
MEANINGFUL LEGISLATION DEALING WITH DRUNK DRIVING. AS
PER THE LETTER TO THE EDITOR OF JUNE GERRISH, IT IS
APPALLING THAT YOU HAVE PASSED NONE. HOW MANY MORE
PEOPLE HAVE TO DIE ON OUR STREETS AND HIGHWAYS BECAUSE
OF DRUNK DRIVING BEFORE SOMETHING IS DONE.

FRKYEY* A KEYYYYYYYYYYY MY YYYYYYYYYYYYYYYYYYYYYYYYYYYYYYYY
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MiG 83-00005040 PRTY 1 04/01/83 14.20:38 ORIG: L.F20 IN= 0005 OQUT= 0056
FROM: GAIL/FEFX TO: JUNO INFO
TARGET LJHL SUBJ: POMS

to :
FR: GLENN HACKNEY, 1136 SUNSET DR., FBX 99701 PH: 456-4610 (H 6 U>
RE: HB 6

MSG: HAS A DATE BEEN SET FOR HEARING ON THIS BILL OR ARE YOU WAITING FOR
THE SENATE HEARINGS ON ITS SF.MILAR BILL TENTATIVELY SET FOR APRIL 9TH?

PLEASE ADVISE.

H & a —
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tc the house judiciary cmtece

NCS, MALONE, CLQCFSIN ¢ MENDTE

.lm C

i 10 I:CX 2152, fP’ P i P L A

I UNDFRSTAKD PUBLIC HEARINGS OU Hi 6 SCHEDULED TC I« HEARD IN FAIRBANKS
DECN POSTPONED. UHEN ARE THEY TO BE RE SCHEDULED? *
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UM*t HASN T HOUSE BILL «. BEEN SCHEDULED TOR PUBLIC HEARING IN EAIRr~NKS?

: URGE YOUR SUPPORT IN RAISING THE DRINKING AGE FROM 1?7 TO 21.
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FROM: STEPHEN KRAJCIR
BOX 689
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852-3985 (HOME)

RE. HB 6
I SUPPORT PASSAGE OF THIS LEGISLATION.
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I..L i.IHUBLE ;0 UNDER- iAMi "MY HEARING OFF HOUSE BILL 6 WAS PUT OFF" Pl FA*"E
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‘o - All MENELRE, *LAS;<A 1 EG('SLAT 's*iT
FROM  THOMAS PITZKE, 384© PATRICIA LANE, ANCHORAGE 99504 337-7735

| AH STRONGLY SUPPORTIVE OE TOUGHER TRUNK DRIVING LAWS. HOW MANY
MORE HERMAN ANDREWS AND AGNES PASSANT! AS HAVE TO DIE BETORE HI
GET MUCH TOUGHER" ~E'TEC|ALLY BECAUSE THIS MAN HAD ALREADY HAD
TWO PREVIOUS DUI'1S IN LESS THAN A YEAR. HE [?AS LAST ARRESTFD

FEBRUARY 11 THIS YEAR. _IT'S SICKENING THAT A PERSON LIKE THAT
IS ALLOWED OUT ON THE STREETS.

WARMEST REGARDS.

AEXXKXX* * XH#Itititc ¥» X*¥ ¥ ¥ ¥* ¥ XY ¥¥Y¥Y¥¥m









ABistrict  (Court

jStatc of JUaekn

THIRD JUDICIAL DISTRICT
941 FOURTH AVENUE MaiTCh 3

ANCHORAGE, ALASKA
CHAMBERS OF 80501 (907) 264-0663
ELAINE ANDREWS, JUDGE

Representative Charlie Bussell
Chairman, House Judiciary Committee
Alaska State Legislature

Pouch V

Juneau, Alaska 99811

Dear Representative Bussell:

I am writing to express some court related concerns over
House Bill No. 6, a bill pertaining to criminal penalties for
driving while intoxicated and driving while license suspended.

At the outset it 1is important to understand not only the
intended impact of legislation that raises or establishes a
mandatory minimum penalty, but also the predictable, but uninten-
tioned, consequences. Certainly deterrence of the illegal con-
duct 1is a paramount goal. However, there are obstacles toward
reaching that goal. Substantial mandatory minimum penalties can
cause prosecutors to review cases more severely than they might
otnerwise, Jleading to reduced charging. Jurors, who quickly
become educated in such matters, are vreluctant to convict in
cases where they know significant mandatory penalties will be
imposed. Further, defendants who face loss of freedom, and
financial security through 1loss of employment, will [litigate
these <cases to the fullest, taxing the already understaffed
prosecutorial and defense agencies, not to mention the court
which 1is struggling to process the skyrocketing caseload.

Larger considerations aside, I discern several critical
problems with the proposed legislation.

1. AS 28.15.181(c) - Driving While License Suspended Penalty
Prerequisite

It will require significant time on behalf of the prosecutor
and the court to obtain information about “essentially
similar” past convictions. Hearings will have to be held to
determine what is a "substantially similar”™ offense. I would



estimate that at least 10-20% of the cases which involve
Alaska®"s highly transient population would require such
hearings.

AS 28.15.291 - Driving While License Suspended Mandatory
Penalties

(€)) There are essentially two ways that a driver®s license
can be revoked. The Tfirst is a court ordered revocation or
suspension. This occurs usually at sentencing after the
defendant 1is convicted of reckless driving or driving while
intoxicated. The judge personally advises the defendant that
his license 1is revoked and that mandatory penalties will be
imposed 1if he drives.

The second method of revocation is an administrative revoca-
tion which occurs if the defendant has accumulated too many
points on his Ulicense or if he is the registered owner of a

car 1involved in a property damage accident of at least
$500. These "administrative™ suspensions aredetermined by
hearing officers. Usually the driver is notified through the
mail that hislicense will be suspended. The vast majority

of administrative suspension charges coming before the court
are due to the defendant®"s failure to comply with the SR-22
financial responsibility requirements.

Under the proposed legislation the type of suspension,

whether court ordered or administrative is irrelevant. The
defendants are treated as equally culpable. One defendant is
likely a DWI offender who has been ordered not to drive. The
other defendant may have a blameless record but be fiscally
irresponsible as to a single accident. Mandatory minimum
penalties may be wise as to the firstoffender but not as to
the Fiscally irresponsible offender. Financial responsi-

bility should be approached through compulsory insurance or
some more realistic and less costly avenue

) Any kind of mandatory fine legislationis not a cost
effective approach to punishment. Oftentimes the court and
related enforcement agencies spend Ffive or ten times the
amount of the fine trying to collect it. IT a person is
arrested for TfTailure to pay a fine and he agrees to pay the
fine then the court must release the offender from custody.
The "bench-warrant-release-for-payment” merry-go-round 1is a
losing proposition. Fines should be left to the discretion
of the court which can fashion other means, such as community
service, to equally penalize indigent defendants.

©) I assume that throughout the legislation language refer-
ring to "minimum sentence served" properly credits goodtime
as required by statute.

AS 28.35.030(a)(2) - Chemical Tests



The language should be amended to reflect that the chemical
test may be within four hours of the defendant®"s operation of
the vehicle but that the test must show .10 or more at the
time of operation. There have been a surprising number of
cases in which the defendant claimed to be driving sober,
slid off the road, walked to the bar, drank to iIntoxication
and was arrested Tfor DWI hours after the car was abandoned.
The Municipality of Anchorage proposed a similar ordinance in
the past and much Qlitigation was generated over simiarly
vague language.

AS 28.35.031 - Immediate Operator License Revocation

This proposed legislation creates absolutely nightmarish con-
sequences Ffor the court, prosecution and police. A court
review to be scheduled within seven days of arrest would
require the establishment of a sub-bureaucracy to coordinate
court scheduling, witnhess subpoenas, proper notice to neces-
sary parties, etc. The current court calendar could not ac-
commodate such hearings. A new judicial officer, an in-court
clerk to record proceedings, and clerical staff, not to men-
tion hearing room, which we do not have, would be required.

AS 28.35.032(a)(b)(d)(9)
Does a person who refuses a breathalyzer test but agrees to a
blood test, which would accomplish the same result, suffer

the same consequences as the person who refuses all chemical
tests?

AS 28.05.045 - Impoundment of Vehicles

A cursory review of the entire scheme of impound legislation
suggest some problems in the proposed legislation.

What does impoundment of a vehicle accomplish thau confisca-

tion of license plates would not? An offender intent on
driving will beg, borrow or otherwise obtain a car to
drive. A borrowed car driven by a license-suspended driver

is much more difficult to detect than a car driven down the
road without license plates.

Although not directly a court concern, the problems of
storage, inf ranee and potential civil liability for both
proper and improper impoundment are enormous.

Court involvement in the proposed forfeiture legislation is
significant. At minimum, in Anchorage, a judge and support
staff would be required. Further the court 1is not the moving
party in the Fforfeiture and therefore has no responsibility
to ascertain parties who may have ownership or security
interests iIn the vehicle 1iIn order to notify them of the
forfeiture action. That burden 1is upon the prosecution.



My review of the legislation has been at best, brief. I urge
you to carefully consider the total impact of the proposed legis-
lation. The 1i1mpact on the Anchorage district court, which is
struggling to meet an increasing caseload, will be severe if this
legislation is passed without adequate attention to the needs of
the court which must faithfuily and fully carry out the legisla-
ture®s dictates.

I will be pleased to respond to any questions you may have
and assist you 1in any manner you deem appropriate.

Sincerely,

Elaine Andrews
Assistant Presiding Judge
Anchorage District Court

EArsmh

cc: Chief Justice Edmond Burke
Arthur H. Snowden, 11
Presiding Judge Mark Rowland



Maska Native Health Board

1689 C f.TREET. SUITE 230, ANCHORAGE ALASKA 99501 PHONE (907) 276 8989

Reference DA83-0335

March 29, 1983

Representative Charles Bussell
Alaska State Legislature

Pouch v (MS 3100)

Juneau, Alaska 99811

Dear Representative Bussell

The Alaska Native Health Board wishes to go on record as endorsing
the TfTollowing pieces of legislation proposed this session:

H.B. 6 "An Act Relating to Driving a Motor Vehiclel

The ANHB favors the inclusion of a section in the examination
given to applicants for a driver®"s license to test the appli-
cant"s knowledge of the effects of alcohol and drugs on
drivers, the dangers of driving under the influence of alcohol
or drugs, and the applicant®"s knowledge of the laws relating
to driving while 1intoxicated. The ANHB also favors stricter
penalties TfTor intoxicated while driving offenses and refusals
to submit to chemical tests of breath.

H.B. 10 "An Act Relating to Imitation Controlled Substances"
The ANHB Tfavors leglslation which would make "it unlawful for a
person to manufacture, distribute, or possess witli intent to
distribute, an imitation controlled substance, except as
provided in AS 17.14.040.

H.B. 17 "An Act Re.lating to Age Limit Under Title 4, Alcoholic
Beveragesl

The ANHB endorses restoration of the legal minimum age for
drinking alcoholic beverages in Alaska to age 21.

Your consideration in supporting and insuring passage of the above
legislation will be very much appreciated. Thank you 1in advance.

Cli

1\r

Bonnie Gabaldon
(Interim) Executive Director
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T0: ALL legislators

FR:  ARNOLD PERRY

GEN DEL

WASILLA 99687 )
FOR YOUR INFORMATION, THERE ARE THREE PEOPLE IN AN ANCHORAGE HOSPITAL
THAT MAY NOT LIVE ALL BECAUSE OF ANOTHER DRUNK DRIVER* EACH AND
EVERY ONE OF THESE INCIDENTS THAT INVOLVE A DRUNK DRIVER TAKES AWAY
SOMEONE*S LOVED ONE* IT IS MY OPINION AND, 1 AM SURE THE OPINION
OF EVERY OTHER ALASKAN RESIDENT, THAT IT IS WAY PAST TIME SOMETHING
SHOULD BE DONE. |,
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TO: ALL 1legislators

FR: ALEX CONNORS
P 0 BOX 3404
PALMER 99645 PH: 376-4141

I STRONGLY SUPPORT THE LOBBYING EFFORTS AND THE EFFORTS IN GENERAL OF
MiA.D»D. I STRONGLY ENCOURAGE YOU TO WORK ON LEGISLATION TO ELIMINATE
DRUNK DRIVERS.
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FISCAL NOTE Revision Date TSbT
REQUEST 1. FISCAL DETAIL
8i. i1 /Resolution No. :CSHB 6 Rudiciary) enC Affected: pepartment of Law
|t|e Jdriving a motor vehicle. é]r m Cate OI' ﬁeCte . General Govt7Y
ponsor Judiciary Committee (Abood-Orig.) BR Program Of Sprrogram/\) AffeCteaT

RequeStor House Finance Committee Legal Services

EXPENDITURES/REVENUES.  (Thousands % Eollaﬁ) " | V85 L Y8 LRV AT 1 FY g
1 1

OPERATING ! 1 1
100 PERSONAL SERVICES 164.2 1208.9 1221.4 1234.7 248.8
200 TRAVEL 1 10.0 1 10.6 1 11.2 | 11.9 12.6
300 CONTRACTUAL | 20.4 | 23.8 | 25.2 1 26.7 28.3
400 COMMODITIES 1 124 ' 76 1 8.1 1 8.6 9.1
500 E%PNENT 1 320 1 1 |
600 & STRUCTURES 1 1 1 1 1
700 GRANTS, CLAIMS, ETC 1 1 1 1
TOTAL CPERATING | 0o 230.0 |250.9 |265.9 12817 | 298.8
F CAPITAL
rrvTFUDT
FUNDING (Thousands of Dollars)
-0- 1239.0 1250.9 = 1265.9 1281.7 1298.8 !
FEDE FU\E? | | E
WS ecity Source) ] 1= 1 1 1
1 1 1 1 '
G
~0-14 4
PART-TIME A T
1 1 1 [
| | | '
SOURCE CF FUNDS TO OFFSET FISCAL IMPACT CF BILL:
Not specified by sponsor.
IV.  ANALYSIS: Attach a’separate page for any Analysis
Pre\}Jared By: Richard 1. Pegueso Director . Phone;465-3672
ISION. Administrative Services Division [ Date: May 5, 1983
Ap roved by CommIsSIONer: Norman C. Gorsivch, Attorney General Date. wmays5, 1983
DeBartmen Department of Law

Dstrlbutlon
Qrig |nal to Legislative Finance

f M t and Budget (f |at troduced bill
EOE? Beglefretm%nt oage@%r\]/er%%r P#tr%%uc%grb I%BS ature introduced bills)
Cee to Requestor (if different from Soor.scr)



CSHB 6 (Judiciary)
Fiscal Note
Analysis

The committee substitute has eliminated impoundment of
vehicles and retained modified and less restrictive provisions
for forfeiture of vehicles. Likewise, the requirement to notify
every person who has an ownership or security interest in vehicle
within five days has been changed to simply notice prior to any
hearing that would determine the disposition of any forfeited

vehicle. Because of these changes, the fiscal impact on the
department will be reduced. The requirement for court forfeiture
hearings, however, still remains and the state must provide
motions and answer intervenors' motions in order to invoke
forfeiture. Consequently, the department's original estimate of

four cttorneys, and two clerical staff is being reduced to two
attorneys and two clerical staff.



Fiscal Analysis - CSHB 6

The impact of CSHB 6 is expected to result in the
addition of one Attorney IV position (SR 24) and one Attorney Hi
position (SR 22). In addition to these attorney positions, two
secretarial positions will provide support for the Anchorage and
Fairbanks attorneys.

The first year of this analysis will cover 10 months of
FY 84, allowing 2 months for these four positions to be
established. The costs beyond FY 84 have been projected on a 12
month basis and include a 61 annual inflation factor.

1st Year (10 months)

ANCHORAGE FAIRBANKS

AlV LSI Alll LSl TOTAL

Personal Services 56.2 2775 56.2 2773 164.2
Travel 5.0 -0- 5.0 -0- 10.0
Contractual 8.0 2.2 8.0 2.2 20.4
Commod. - ongoing 1.5 1.5 1,5 1.5 6.0
Commod. -single time 2 0 1.2 2.0 1.2 6.4
Equip. - single time 1.5 14.5 1.5 14.5 32.0
239.0

2nd Year (12 months + 6l annual inflation)

Personal Services 71.5 31.2 71.5 34.7 208.9
Travel 5.3 -0- 5.3 -0- 10.6
Contractual 9.1 2.8 9.1 2.8 23.8

Commodities 1.9 1.9 1.9 1.9 7.6



POSITION TITLE
Attorney 1V

TYPE OF POSITION STAFF MONTHS RP NUMBER

° PFT jo
e CONTINUATION LEVE I ADD T ION | N
- TYPE OF EXPENDITURE
1 ?
PERSONAL SERVICES

 Salary 4,469/month 44:690
" Benefits 6,890
e Supplemental Benefits 2,240
% Fixed Benefits 2,400

TbTAL PERSONAL SERVICES 01
L Travel 02
e Contractual 03
- Commodities O<i
*» Equipment 05

Other

M TOTAL COST

RECEIPT CODE FUNDING SOURCE

)- Federal Rocolpts 1002
. C.F. Hatch 100?
i Ceneral Funds 100"
)- I-A Receipts 100D
) Program Receipts 1020
i Other

$

roil BAH USE O\LY
kKA KEY NUMBER ————

RANCE/STEP DARC. UNIT FORM 12  PACE/LINE :fxgv£§!::ﬂﬂlﬂ#t
24A X

PCN NUMBER DRU PRIORITY LOCATION ELECTION DISTRICT
Anchorage
JUSTIFICATION
AHOUNT
3 This is one of two attorney positions
required by the Department of Law m order to
absorb the significant increase m workload which
will result from new legislation authorizing the
forfeiture of motor vehicles driven by persons
arrested for driving while intoxicated. The new
56,220 legislation requires a court hearing when a
5,000 forfeiture is contested by the vehicle owner or
8,000 by someone who has a financial interest in the
3,500 vehicle It is anticipated that many of these
1,500 hearings will involve representatives from banks
or financing companies who retain a financial
74,220 interest in the vehicle.
74,220
hoi (

ar.A\irv.  DEPARTMENT OF LAW

ocram

BRU

IECAL SERVICES

| FY 84

Page of

Revised Date

LEGAL SERVICES



. TYPE OF EXPENDITURE
1 7
PERSONAL SERVICES
* Salary 1.817/montli 18.170
e Beneflts 2,300
e Supplemental Benefits 1.110
. Fixed Benefits 2.400
TOTAL PERSONAL SEFI™ CEQ
Travel 02
. Contractual 03
3 Commodities (0l
U Equipment 05
. Other
J TOTAL COST
niiji ;e
RECEIPT CODE FUNDING SOURCE
Federal Receipts 1002
G.F. Hatch 1003
Cenoral Funds 100%»
I-A Receipts 1005
Program Receipts 1028
Othor
Jirm vi.im
mu
FOR BtM USE ONLY
<fA KEY NUHDER
AGENCY
PROGRAM
3 REQUEST FOR
mu

"« NEW POSITION

[fb 17/U31 *1)

COMPONENT

“AMONT

24.480
-0-
2.200
2.700

14.500

43,880

43,880

DEPARTMENT OF LAW

Vr

This 1Is the second of two attorney positions
required by the Department of Law iIn order to
absorb the significant iIncrease iIn workload which
will result from new legislation authorizing the
forfeiture of motor vehicles driven by persons
arrested for driving while intoxicated. The new
legislation requires a court hearing when a
forfeiture is contested by the vehicle owner, or
by someone who has a financial iInterest iIn the
vehicle. It 1s anticipated that many of these
hearings will i1nvolve representatives from banks
or financing companies who retain a financial
interest iIn the vehicle.

GENERAL GOVERNMENT 1 FY 84
LEGAL SERVICES Paoe of
LEGAL SERVICES OPERATIONS Revised Date



POSITION TITLE

BARG. UNIT FORM 12 PACE/LINE

x M\

RANGE/STEP

Attorney 111
~ TYPE OF POSITION STAFF HONTIiS RP NUMBER PCN NUMBER BRU PRIORITY LOCATION ELECTION DISTRICT XXXy
u PET 10 Fairbanks
.. 1 CONTINUATION LEVEL 1 | ADDITION | JUSTIFICATION
o TYPE OF EXPENJITUBE " AMHT
1 ? 3 This is one of two secretary positions
PERSONAL SERVICES required Co provide secretarial support for the
Salary  4,469/month 44.690 two new attorney positions assigned to Anchorage >
i. Qenefits 6.890 and Fairbanks. This particular secretarial
\  Supplemental Benefits 2.240 position will serve the needs of the new attorney
I.  Fixed Benefits 2,400 assigned to Anchorage. Included in the duties of
3 TOTAL PERSONAL SERVICES 56.220 this position will be the; responsibility of
3 Travel 02 5.000 coordinating the activities of the Civil Division 1
1. Contractual 03 8.000 attorneys handling the forfeiture action with the
2. Commodi ties 0™ 3,500 attorneys and support staff of the criminal
3. Equipment 05 1.500 division who originally prosecuted the intoxicated
4. Other I operator of the motor vehicle.
5. TOTAL COST 74,220
RECEIPT CODE FUNOING SOURCE
6. Federal Receipts 1002 * 1
7. G.F. Match 1003
8. General Funds TOO** 74.220
9. I-A Receipts 1005
0. Program Receipts 1028
. Other
1FOR BiM USE ONLY
f A\ KEY NUMBER  -—-—--—-—-  TTTTTTTTTTTOmmmmmoemeemees |$| 1 J
AGENCY DEPARTMENT OF LAW
PROGRAM LEGAL SERVICES FY 84 |
3 REQUEST FOR
. NEW POSITION pRU LEGAL SERVICES Page of
COMPONENT  LEGAL SERVICES OPERATIONS Revised Date

1130(7/031+1S



POSITION TITLE
Legal Secretary |

o TYPE OF POSITION STAFF MONTHS RP NUMBER
PFT 10
° CONTINUATION LEVEL | | ADDITION |
[ ] TYPE OF EXPENDItUftE
1 7
PERSONAL SERVICES
. Salary 2,048/month 20,480
. Benef 1ts 3.160
i Supplemental Benefits 1,260
Fixed Benefits 2,400
r TiTAL PERSONAL SERVICES fli
b. Travel 02
Contractual 03
L Commodities ot
i. Equipment 05
i. Other
5. TOTAL COST
X-
RECEIPT CODE FUNDING SOURCE
5. Federal Receipts 1002
7. G.F. Match 1003
9 General Funds 100<*
9. I-A Receipts 1005
0. Program Receipts 1028
1 Other
1%
FOR BiM USE ONLY
AA KEY NUMBER ---—- B
AGENCY
PROGRAM
3 REQUEST FOR y
. NEW POSITION nPil
COMPONENT

WEL7821- 11

RANGE/STEP BARC. UNIT FORM 12  PACE/LINE “m.Vp.ISARP.
108 eel]
PCN NUMBER BRU PRIORITY LOCATION ELECTION DISTRICT

Fairbanks &SESXE

Ix* - XX X=X XXX yx-y - JUSTIFICATION

AMOUNT

3 This is the second of two secretary positions
required to provide secretarial support for the
two new attorney positions assigned to Anchorage
and Fairbanks. This particular secretarial
position will serve the needs of the new attorney
assigned to Fairbanks. Included in the duties of

27,300 this position will be the responsibility of

-0- coordinating the activities of the Civil Division

2.200 attorneys handling the forfeiture action with the

2,700 attorneys and support staff of the criminal

14.500 division who originally prosecuted the intoxicated
operator of the motor vehicle.

46,700

I' 46,700

DEPARTMEMT OF LAW

LEGAL SERVICES FY 84

LEGAL SERVICES Pago of

LEGAL SERVICES OPERATIONS Revised Date
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FROM DUANE HENSON, 901 WEST 1ST AVENUE, ANC 99501
279-4025 U 272-7344 1

THE STATE! OF ALASKA GLEANS THE PROFITS FROM THE. SALE OF ALCOHOL. THE
STATE SHOULD ASSUME THE RESPONSIBILITY TO PROVIDE COMPENSATION TO THE
SURVIVORS OF THE *"VICTIMS OF"DRUNK DRIVERS",. LEGISLATION SHOULD BE
INTRODUCED TO MANDATE AUTOMATIC PAYMENT OF ®» 500,000.00 TO THE I1IEIR/S
OF THE VICTIM FROM THE STATE AS COMPENSATION.
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auor store

Awoclated Pnw  fad&S. * o'V 5

A liquor store that sells alco-
hol to a minor may be liable for
injuries suffered by the minor
even though the buyer broke the
law by making the purchase, the
Alaska Supreme Court has ruled.

The ruling came in a lawsuit
filed by the estates of Randy

a8

Hanson and Elizabeth Morris.
The two minors were killed in an
automobile crash on Dec. 31,
1977.

Hanson had bought a fifth of
tequila at the Pines Liquor Store
in Anchorage earlier that right.
He shared the bottle with the
four other minors ina car includ-

ing driver David Anderson.

Hanson and Morris were
killed when Anderson made an il-
legal left turn and collided with
another car, the Supreme Court
noted.

The court said that under an
Alaska statute in effect at the
time but repealed in 1980, the lig-

| | | l‘
uor store was resporisible for in-

juries to customers served in vio-
lat'on of the law.

That Hanson broke the law by
making the purchase and by
later serving Anderson does not
relieve the liquor store of liabil-
ity, the court held.

e

n'-v:



Sunday, February 13,1983, The Anchorage Times B-7

The constitutional

5 S

breath test

By G. Kent Ecwards

OUR COURTS are at it again!
Creating more  constitutional
rights out of thin air. This time the
air is the alcoholic breath of ac-
cused drunk drivers.

Judge Beverly Cutler and our
appellate court have decided that
the state should buy new breath-
testing equipment capable of sav-
ing a sample of defendant’s breath
for possible future testing by the
defendant. It seems that our cur-
rent Breathalyzers don’t have all
the features that modem technol-
ogy makes possible.

She thinks that the benefits of
those additional features justify
their acquisition. Judges Brynev,
Singleton and Coats agreed. Of
course, everyone is entitled to his
opinion,

UNFORTUNATELY, the
judges have characterized their
opinion as being everyone’s consti-
tutional right, thereby depriving
the other branches of our govern-
ment from reaching their own
opinions on the subject.

The decision has caused evi-
dence in several hundred criminal
cases to be suppressed. Not be-
cause the evidence was gathered
illegally. Not because the evidence
was unreliable. Not because the
defendants were unable to cross-
examine those who gathered the
evidence. No, in the words of
Judge Cutler, the evidence was
suppressed “to remedy the care-
less disregard shown by prosecu-
tion to promptly fulfill the duties of
Investigating, developing, purchas-
ing and implementing a breath
sample saving system. The state
and city should have done this im-
mediately upon learning of the
technology."

HER COMPLAINT is that the
police did not take rapid enough
steps to acquire necessary mate-
rials to enable the saving of de-
fendant’s breath for later testing
by the defendant in the event the
defendant wanted to have it tested.
Alaska’s Breatiialyzer used up the
entire sample in the course of the
test.

The system Judge Cutler seem-
ingly prefers isn’t even foolproof.
In fact, in the words of the court, it
is a ""proposed system™ for which
Alaska “lacks expertise" tc use at
this time. "It needs retesting with
live subjects to assure its viabil-
ity”.

What so-called constitutional
rights are being violated? The de-
fendant’s right to cross-examine
""tests.” Cross-examining the oper-
ator of the test apparently is not
good enough 1 How could we have
been so shortsighted for so many
years? Machines don't talk, you
say? Shows what little you know
about the law and what can be
done with a little extra “breath” in
the hands of an aggressive, imagi-
native defense attorneys and
judges.

AS ONE MIGHT expect ina de-
cision this controversial, Judge
Cutler had a difficult time deter-
mining whether she had in fact dis-
covered a new constitutional right.
First she said she did, but a few
months later she decided that she
had not, only to change her mind a
second time. During this period
she was receiving evidence as to
such things as whether saying
breath samples was technologi-
cally possible, the extent of its cost
and the amount of effort being
taken by government officials to
Improve the new system. Conflict-

ing evidence kept causing the scale
to tip differently each time. Surely
the existence or non-existence of
our constitutional rights are not so
precariously balanced.

Not too surprising, the courts’
opinions were completely devoid
of any finding that the taking and
saving of a separate breath sample
for use by a defendant has ever,
even once, helped show that a de-
fendant was not drunk or that it is
probable that a second test would
result in such a conclusion. But
thei, such things are not suppos-
edly relevant when dealing with
constitution rights.

It is one thing to save evidence
favorable to the defendant; it is an-
other to require that evidence be
created for the defendant with
equipment that doesn’t exist in the
state.

Where is the line to be drawn?
Must all tests leave a part of the
evidence unspoiled for subsequent
viewing by defendant’s expens?
Cut a fiber in half before testing
and give one to the defendants;
otherwise, a mass murderer such
as Atlanta’s Wayne Williams goes
iree? Do not use chemicals on a
crucial blood stain? Do not deplete
ell of the confiscated narcotic in a
test to determine its identity0

Must police chemists be con-
stantly on top of the latest ad-
vances in the state of *he art of u
particular testing apparatus? Are
they now placed in a situation
where, unless they have the most
advanced systems for making
tests without destroying all of the
evidence being tested, they could
be jeopardizing the prosecution of
a criminal case?

If it doesn’t make sense to you,
don't worry; you are in good com-

pany.

G. Kent Edwards was attorney
general for the state of Alaska
from 196P. to 1970. From 1971 to 1977
he was U.S. attorney for Alaska.
Edwards, a Republican, is now in
private practice.
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'1JUNEAU—The House bn Thursday

approved oh a 33-4vote a measure to
substantially toughen the drunken
driving laws in Alaska. /!

Rep. Mitch Abood, R-AnOhorage,
opened defense of his bill (HB6) by
saying, “Politics has no place or
home in this

But it was politics as the proposed
amendments—ranging from mandat-
ing alcohol rehabilitation to reducing
the time a drunken driving conviction
affects later convictions—were press-
ed by Assistant Minority Leader Don
Clocksin, D-Anchorage.

Abood said he didn'twant the issues
addressed by the amendments In the
bill because they would defeat the
bill’s purpose: to get the drunk driv-
ers off the street.

While Clocksin's eightamendments
were defeated, a .cllow minority.
Democrat, Rep. Peter Gcell of Haines,
raised a question that may bring the
issue Bacfc to the-House flool

Goll and others pointed out the bill
says that after one or more convic-
tions a person could forfeit his vehi-
cle. Goll said ho was unsure if that
was what was intended. Abood said
the possibility of vehicle forfeiture
would deter repeat offenders.

Other provisions of the. bill would
mandate more Ijail *ine and large
monetary penalties for second and
third drunk driving offenses. *

A first-time offender also would
lose license privileges for 30days, and
could have limited driving rights for
60days. Current law allows a judge lo
give a limited license for 60 days, If
the license isn’t revoked for 30 days.

Asecond offense would mandate a
one-year liccnse-revocation, while a
third conviction would result In a to- ]
year license loss.

Thofirst-timcoifendcrwouli"
minimum fine of at least $

th\

REP. MITCH ABOOD
Of/ the street

second offense means a 3500 fine, and
a third offense $1,000. Current law
mandates a maximum fine of $1,000.

The measure follows current sta-
tutes of 72 hours Juil time for a first
offense, but increases from 10 to 29
days the timmc a person convicted for
a second offense would have to spend
In jail. A third offense mandates at
least 30 days in Jail,

’ i

<rv Blit the recommendation must first
i'bo accepted by House Finance Chalr<
mman At Adams.yD-Kotzebue, #md

i agreed to by the fuII Finance Com»V
Je mittee. ; KN |y*

Meanwhile, a Ietter of intent to be *
placed in the House-proposed operat* m
u Ing budget mandates that the division
look at cheaper alternat|ves to pro-
vide service.. . Y.
The finance committee, at the
urging of Rep. John L|ndauer R-
Anchorage, earlier had deleted $1.45
million from the telecommunications
budget. Deputy Commissioner of
Administration Julianna Guy told

Rep. Jim Duncan, D-Juncau, that the ,
action could have cut service to rural
communities and possibly meant the

end of the Alaska Television Project

Duncan contended the cuts would
have possibly sliced live program-
ming, such as “Monday Night Foot-
ball.” Guy said the Legislature would
have to decide which villages
wouldn’t have programming.' ,

She said the state would have to
seek lower tariffs charged by Alas-
com to plug the deficit and provide
Alaska with television service. Dun-
can said that proposal would be com-

mnlcatlons
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May 2, 1983

Ms. June Gerrish

MADD - Mothers Against Drunk Drivers
5800 Glenn Highway

Anchorage, Alaska 99504

Dear Ms. Gerrish:

The House Judiciary Committee passed HB 6, the "drunk
driving” bill, out of Committee on Friday, April 29, 1983.
I think it is an excellent and comprehensive item of legis-
lation.

The Committee put considerable thought and effort into
its creation and fine-tuning. Representative Mitch Abood®s
staff, the Committee staff, and the bill drafters for the
Legislative Affairs Agency and the Department of Law worked
very hard and diligently expending many Qlong hours on this

bill.

The Committee really appreciates the way the original
sponsor, Rep. Abood of Anchorage, spent so much time working
with the bill and with us. Rep. Abood testified before the
Committee each tine the bill was scheduled for hearing. He
"rode herd™ on the bill from its inception to the final
product that passed out of the Committee.

I sincerely hope that this bill will not be substan-
tially altered or amended In a way that weakens or destroys

it.

The bill provides fTor seizure of a driver®s license
upon arrest as well as increased penalties upon conviction.
While the minimum of 72 hours in jail 1is mandated for a
Tfirst offense iIn keeping with thu existing law, a second
offense requires a minimum of no less than 20 days in jail
and the third offense would result in at least 30 days 1in

paily and a 10-year |Ii B voc%kl n.__)t /
AT EIretitvs

/ta d k in . |

) - + Members: )
o Rep. John Liska. Vice Chairman; Rep. Ramona Barnes.<€meritus:
Rep Joe Hayes; Rep. Hugh Malone: Rep.Doai CLOLCKANiJAjA tertY-wtfIDTE

OM NI-P O ieV]j



Ms. June Gerrish
May 2, 1983
Page No. ?

Fines based on the number of absence of prior convic-
tions, carry mandatory minimums of $250 for a first offense,
$500 for the second offense and not less than $1,000 for a
third offense. Courts will be required, under the proposed
bill, to consider prior offenses over the preceding 15 years
in this or another jurisdiction, rather than going back only
five years under the existing law to find prior convictions.

The bill also maintains as a crime the refusal to
submit to a chemical test following arrest, as does existing
law, except penalties are more stringent under the new bill.

In addition, law enforcement officers are authorized to
require a breath test on the spot when the driver is first
stopped. Refusal to submit to a preliminary breath test,
prior to arrest, 1is classed as an iInfraction in the measure.

The House Judiciary Committee moved HB 17, the bill to
raise thr. drinking age to 21, on the House Finance Committee
back in February. The Chief Prosecutor of the State, Dan
Hickey, testified before that group and the Finance Commit-
tee Substitute substantially weakened the bill. One wonders
if Mr. Hickey initiated the amendments to that bill.

It is known that HB 6, the so-called "drunk driving
bill,” was not classed as one of the Chief Prosecutor-s
priorities when we were waiting fo™ suggestions from the
Department of Law. It is to be honed that HB 6 will receive
swift action iIn the House Finance Committee and not be w”n” -
ened iIn the same manner HB 17 was. In fact, one wonders who
is running the apparently leaderless Department of Law
during this part of the Sheffield administration.

The Governor, afterall, during his campaign told folks
he was 1.. favor of raising the drinking age to 21. Recent-
ly, he said he was not in favor of this. A crystal ball
would be helpful, maybe, to see what his views are on driv-
ing while intoxicated.

Very truly yours,

Representative Charlie Bussell
Chairman, Committee on Judiciary

CB:lyn



iDEE, SOLPOTNA 5/9/83

TO: ALL SENATORS
ALL REPRESENTATIVES
FROM: RAINBOE BOVEE™

BOX 4498
SOLPOTNA, AK™* 99669



ligripngpt
T mm Ww o LYV EmA A

Judgesays ‘

"\» vrleT'y+ L*an
by Ralph Nichgls , ", "\ .
TImt-s Wriler......ccocoee vevnennils Y

The elegislature is to
blame for repeat drurken
driving offenders on Alaska .
highways, an angry District
Court judge charged Tues-’

*day Vv * *—- e N

Judge Elaine “Andrews. .

. said lawmakers have failed *
to provide adequ;Ue.fllcohol
aBuse treatment programs.
for jailed drypken drivers. .. m

“if. they. want, drunkj,-
drivers!off the road, they’;
should, do something,” the.'

; 1judge said from the bench.

; “ The judge became upset j

® when she learned that Bec-.T*,
nard Johnson, who.is serv-.T
ing an IBmionth' sentence”,.
is not "'receiving *.cpurt-or-;t
dercid treatment for alcohol *t
abuse because no programse-i
are available;

DON CLOCKSIM

Alaska House of Representatives

LEADER

:Yvictions™;Hethas£1Q;prfoi#

C 1 | k =
n % S tate 'dollars-*;“obyiouslyc’;

\f (are) not being spent at the
preventive-ypni5treatment
. ends of the',problem,”.An--<:
“jdrews..said...".There is nomm
place for treatment for peo-jy
. pie e convictedv.of; driving:
"while intoxicated.V .i::;-- 7
7/tV,The current system does tv
_.little-more.than-steer re-c
peat offenders- through-:a,s
"revolving door,” Andrews
continued. :Cff
They are sentenced,,
"warehoused in jail without
treaunent,_and then re-
Jeased7r she saidHBecause
thllF~havehT been cured,
they will probably dxiye
drunk again. «<;s>ee- o
; 'Tvfaybe,”" v-; Andrews
added, “someone ought to «
let the legislature know the .
burden is on them” to do
more than just punish .
drunken drivers by funding
nicohol treatment- pro-
grams for repeat offenders
servingextended sen-..

"My hands are tied,” she
stud. 3 g

mAndrews U.noted *that >

Johnson -- and‘others'like .
.i,j,n _L car. receive alcohol .l

abuse treatment for only 30 t
edays 'while :incarcerated. -

;"And I’'m not going to let

him out of jail" just be-
cause there is no treatment
savailable, she said. ~»

cm

1527 H STREET
ANCHORASE. ALASKA 99501
©07)270*4100

WHILE IN JUNEAU:
POUCH Vv
JUNEAU. ALASKA 99011
©07)465*3704

«Ip'""Assistant-District; Attor-r®
t ney,'Jim Wolf told the'courtrfi
‘ this‘problem "is on the con*™" e
cience, of tire legislature.” ~ :
"M IAPArew ?**'sald: later; her'.
:'main concern is ’hat ""there
has to be some responsible
program ‘to address the
serious issue of repeat of-
fenders." -; i
While increased penal-
ties for drunken drivers, *
‘which the legislature has
‘sapproved, "are reasonable
. there also has to be pre-
vention and treatment, she
said. " m
"If the legislature wants
people warehoused for the
maximum time, then it
should just do what is being
done now, but if it wants to
address the prublem, then
it has to spend the money"
for treatment Programs,
Andrews said. e YRS,
Andrews .added “at,
"the court system has d.jnc;
all it can do. Johnson will*-,
have been in custody with- e
v'ut treatment for one and a .
half years when he is re-y
leased from jail.”
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MEMORANDUM April 25, 1983

SUBJECTS Driving a motor vehicle while intoxicated
(CSHB 6 (Judiciary))

TO: Representative Mitchell E. Abood, Jr.

FROM: Tamara Brandt Cook
Legislative Counsel

Here is the sectional analysis of the draft of CSHB 6
(Judiciary) that you requested. It only highlights the
.major changes to existing iav.’;

Section 1 adds new requirements for a driver®s license
application examination; (1) that the applicant know the
effects-of alcohol and drugs on drivers and the related
dangers of driving under their influence; and () that the
applicant know the laws relating to driving while intoxi-
catedc

Section 2 authorizes, on refusal to submit to a chemical
test of breath or if a test iIndicates an alcohol concen-
tration of .08 or more, the seizure of the driver®s license
by the law enforcement officer and revocation of the license
by the Department of Public Safety. The officer reads the
driver a notice and gives him a copy of the notice. The
notice explains the revocation procedure and the right of
court review. The notice itself is a temporary driver-s
license that expires in seven days unless the driver 1iIni-
tiates court proceedings to rescind the revocation of
license. The revocation periods are the same as those
imposed by a court after conviction of the same offenses
under Sec. 5 of this draft. A revocation or suspension
action is stayed i1f the person initiates a court action to
rescind the Department of Public Safety®"s action. Proce-
dures for court review of an administrative revocation are
set out.



Representati""Mitchell E. Abood, Jr.
Page 2 N
April 25, 1983

Section 3 adds a new basis for the immediate revocation of a
driver®s license by a court: the refusal to submit to a
chemical test of breath.

Section 4 extends the period limited license privileges from
30 to 60 days for offenses that are grounds for immediate
revocation of a license. This does not apply to driving
while i1ntoxicated or refusal to submit to a chemical test of
breath. Adds a requirement that a prior offense must occur
within 15 years before longer periods of license revocation
will be imposed.

Section 5 requires a court convicting a person of driving
while intoxicated or refusal to submit to a chemical test of
breath to revoke the person®s driver®s license. The period
of revocation depends upon whether the person has been
previously convicted in this or another jurisdiction of
either offense within the preceding 15 years. If the person
has not been previously convicted, the period of revocation
is 90 days. IT the person has been convicted once, the
period is one yec-r. |If the person has been convicted more
than once, the period of revocation is 10 years. Undei
existing-law the court shall revoke the license of a person
for not less than 30 days for the first conviction and may
grant the persor limited license privileges. The court
shall revoke the license for not less than one year for a
second conviction and may not grant limited license privi—
leges. The court shall revoke the license for not less than
three years for a third or subsequent conviction and may not
grant limited license privileges.

Section 6 allcws a court to grant limited license privileges
for the final 60 days a license is revoked for driving while
intoxicated or refusal to submit to a chemical test if the
person has not been previously conviolLed.

Section 7 removes the reference to a person convicted of
driving a motor vehicle while intoxicated with reference to
limited license privileges, since periods of revocation are
established under Sec. 5 of this bill.

Section 8 removes the references to the issuance of a new
driver®s licenses for persons convicted of driving a motor
vehicle while intoxicated after a limited license period has
expired.
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Section 9 limits the penalties imposed under existing law
for driving while a license is canceled, -suspended, revoked
or in violation of limitation to situations involving loss
of driving privileges for reasons other than driving while
intoxicated or refusal to submit to a chemical test.

Section 10 provides a minimum penalty of 30 days imprison-
ment and a fine of $500 for driving when driving privileges
have been revoked for driving while intoxicated or refusal

to submit to a chemical test if the person has been convicted
only once. If the person has been convicted more than once

of driving while intoxicated or refusal to submit to a chemi-
cal test and drives while driving privileges have been revoked,
the minimum penalty is 90 days imprisonment and a fine of
$1,000.

Section 11 decreases the level of alcohol In a person®s
blood from 0.10 to 0.08 percent or more by weight and from
100 to 80 milligrams per 100 milliliters for the purpose of
determining whether the person is under the influence of
intoxicating liquors. Decreases the level of alcohol in a
person®s breath from 0.10 to 0.08 per 210 liters for the
same purpose.

Section 12 changes the penalties for conviction of driving
while intoxicated. IT a person has not been previously con-
victed within the preceding 15 years of driving while intoxi-
cated or refusal to submit to a chemical test, uhe minimum
sentence of iImprisonment is 72 hours, and a fine of net less
than $250 imposed. IT a person has been previously convicted
once, the. minimum sentence of iImprisonment is not less than
20 consecutive days and a fine of not less than $500 is
imposed. IT a person has been previously convicted more

than once, the minimum sentence of Imprisonment is 30 days
and-a fine of not less than $1,000 is imposed. The five-
year period used for calculating the number of convictions
required to increase the penalty has been eliminated, so

that all previous convictions occurring within the preceding
15 years are considered. A conviction in this or another
jurisdiction, if the elements are substantially similar, is
counted for purposes of determining enhanced penalties. The
provision for suspension of sentence after the minimum sen-
tence is served has been eliminated. The vehicle used in
commission of the offense may be forfeited.

Section 13 requires a person involved in an accident or who
commits a traffic offense while driving to submit to a
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preliminary breath test that may be used by an officer in
determining whether to arrest the person for driving while
intoxicated. Refusal to submit to the test is a violation
punishable by a fine.

Section 14 makes it clear that refusing to submit to a chemi-
cal test after being arrested constitutes the crime of
refusing to submit to a chemical test. Refusing to submit

to the preliminary breath test provided for in Sec. 13 of
this bill is a separate offense.

Section 15 provides new penalties for refusal to submit to a
chemical test which are similar to the fines and terms of
imprisonment imposed for driving while intoxicated under
this bill.

Section 16 provides that the levels of alcohol concentration
in a person®s blood or breath are decreased to conform to
Sec. 11 of this bill.

Section 17 provides that the levels of alcohol concentration
in a person®s blood or breath are decreased to conform to
Secs. 1ll-and 15 of this bill.

Section 18 removes provisions allowing the district court to
find extenuating circumstances and to modify or nullify the
suspension or revocation of a driver®s license or permit for
refusing to submit to a chemical test of breath.

Section 19 adds new sections providing for thin forreiture of
a motor vehicle used In the commission of an offense under
AS 28.35.030 (Operating a Vehicle, Aircraft or Watercraft
While Intoxicated), and also for the forfeiture jf a motor
vehicle used in the commission of an offense under AS 28.-
35.032 (Refusal to Submit to a chemical Test of Breath). In
addition, provision is made for the remission of forfeitures,
a procedure to allow a person with ownership or security
interests in a forfeited motor vehicle to claim the ~ehicle
or interest in the vehicle through court proceedings. A
municipality is granted authority to provide for iImpoundment
and forfeiture of a motor vehicle in similar circumstances.

Section 20 repeals provisions that have been replaced by
other provisions throughout this bill.

TBC: 1jb
16/010



REPRESENTATIVE ABOOD’s COMMENTS
ON HOUSE BILL /A

(before the Judiciary Committee,
March 15, 1983)

House Bill # 5, under the title "An Act relating to -riving a motor
vehicle,,” hats ¢ rather innocuous sound as. to meaning. But I want to point
out some of the meaning of that.

I would like to quote Mr. Leo Walsh, President of the West Anchorage
High School student body, from a statement he made to me by phone March 14,
1983. Mrr Walsh says:

"Individually, as a senior in high school®, .if the drinking age were

raised to 21 from the present age of 19, it wouldn®"t make that much of

a difference in my attitude towards alchoholic beverages. I have been

taught to deal with It in a responsible manner."

That is a profound statement when dealing with responsible drinkers
and irresponsible drinkers, regardless of age.

That is the whole point of House Bill # 6; the tough sentences, fines,
impoundments, and confiscations of vehicles are all tools to eliminate the
drunk driver from our highways.

I won"t quote statistics, because 1| am sure you are all aware of them.
But one fact in particular that 1 <111 bring you back to is the reason for
the formation of M_.A.D.D.( Mothers . ,ainst Drunkers) inlALaska, which-is
the ."deaths of the .Gerrish children

This individual tragedy \jas enough ":0 prompt the people of this State,
(as well as "s"rrilai tragedies in of ler S;SCGS) to finally say "THAT IS

ENOUGH! ' WE NO LONGER CAN TOLERATE THE TARING OF LIVES AND PROPERTY BY THE



IRRESPONSIBLE, DRUNKEN DRIVER!!

That is why House Bill C)6 has such rigid and tough clauses against
drunken driving. To the responsible driver and drinker, ¥ will really not
make any difference; because of the sense of responsibility that he has
toward his family.., friends, and associates.

To the irresponsible driver and drinker, it will mean longer jail
sentences, heavier fines, empoundment of his vehicle (or the friend’s
vehicle that he was driving) ,.-.confiscation:of tthe .-vehicle, possible _.loss
of employment, and embarrassment to his loved ones.

But more than that, thisilagislation will take him off the streets
"if he considers the penalities and punishment of driving while intoxicated.
This is the sole thrust and effort of House Bill C}L

Mr. Chairman, in conclusion 1 believe it is the duty of this Committee,
the Court system, and especially those people who think nothing of driving
while intoxicated, to take this law seriously; to realize that not just the
legislature, or the Court system., but all citizens of our State cannot and
will not tolerate any more deaths, injuries, property damage, and pain.

Mr. Chairman, thank you for the opportunity to present the people”s
case against drunk driving to this Committee. I urge you to act promptly,

for each day we delay may mean another life.
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Drunk Driving Penalties

For those who think that the new DU I laws recently passed
Jtmany states are far too harsh, we ad »iit those people to take
alook at how other nations around the world are dealing with
the problem of the drinking driver. In some of /.he following
cases youll find that a few of these countries don’t have near
the drink driving problem that now exist;, here in the United
States. The apparent reason for this lack of a high number of
DUI cases ir; these other countries would seem to be directly
attributable to the no nonsense, rountinr.ly dealt, strict punish-
ments handed out by the courts in these foreign countries. This
information Jyis been drawn from nr.wspnper accounts and
statistics supplied to MADD by members. Any incorrect
statements are attributable to the sources, not the writers.
West Germany ¢ Ifasuspected dvunk driver tests outat 0.8
mills ofalcohol in the bloodstream, his license is automatically
suspended for a minimum of three months, with a maximum
of one year in prison or a fine. P.ie police also use roadblock
checkpoints 10 randomly test drivers for alcohol consumption.
Norway ¢ In Norway, its a mandatory, minimum sentence
of three weeks in jail for any driver caught with a blood-alcohol
level of .5 per mil or more. That means that five drops of
alee hoi per 1000 drops ofblood. A fine may beadded scaled to
income. Suspended stv "encr*. are extraordinary. On the first
offense you lose vour license for at least one year. On the
second offense within five years, you lose your license for life.
Israel® The problem of the drinking driver on the roadways
in Israel is virtually non-cxistant. due largely to the two-year

Community Su%port
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In Other Countries

prison term that awaits convicted drunken drivers. In 1980.an
Israeli Embassy spokesman v,as quoted as saying that there is
ab?ut one drunk driving cose in Israel a year.

Soviet Union < First offenders are banned from the
roadways for six months. In one instance, the drunk driver
who Kkilled six and injured five more during a drive through
nonhem Moscow was sentenced to death.

Great Britain * Those convicted face automatic license
suspension for one year. In addition, if the case is aggravated,
lifetime banishment from the roadways is possible. Other
sentencing possibilities include six months in jail, up to an
SI1800 fine, and assignment to gardening, garbage collection,
and other community service.

Egypt * Like most Moslem countries, alcohol usage is
prohibited, drunken driving cases are rare.

India « Arrests arc rare, but penalties arc severe. Those
convicted face six months in prison. Sl 12 fine, or both.

South Korea ®Just an arrest results in an automatic two
month license Mispension. with a conviciion meaning a jail
sentence of up to one year and a fine of 5700.

Japan ¢ First offenders can face up to four months in jail
and a S200 fine. Licenses are also revoked and can be returned
only upon successful completion of a driving’ test one year
later.

Chile ¢ Those convicted face from 61 'to 541 days injail. If
someone has been injured the minimum prison sentence is 18
months.

federal Legislative Victory

The U.S. Congress has joined the fight to rid our roadways
0/,'thc drunken driving menace. On September 29. the House
of Representatives unanimously passed the legislation which
contained the provisions of H.R. 6170. also known as the
Howard-Bames bill. On October 21. the Senate also unani-
mously passed the legislation. On October 15. President
Reagan signed this v/elcome provision into law.

Essentially, this new law will provide important federal aid
in the form of incentive grants to those states setting up
comprehensive, community-based drunk driver control pro-
grams, Another attractive fcatur- of the Howard-Bames
legislation is that it will provide the incentive grams out of
funds which are already budgeted, thus the federal debt will not
be increased because of this program.

A special thanks is in order to the President. Congressmen
Howard and Barnes, and the individuals and; groups respon-
sible for the passage of this essential new measure.
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MEMORANDUWM February 24, 1983
SUBJECT: Driving while intoxicated

(HB 6) C-"Zhitld)
TO: Representative Mitchell E. Abood, Jr.
FROM: Tamara Brandt Cook

Legislative Counseuq:w

You have asked me to indicate the changes contained 1in the
draft CSHB 6 as compared to HB 6. Ihave done this 1in the
form of a sectional analysis of CSHB 6 and the section
numbers contained in the headings refer to CSHB 6.

Section 1. This is the same as sec.l1l ofHB 6.
Section 2. This is the same as sec.2 ofHB 6.

Section 3. The language <T"arising out of the operation of a
type of motor vehicle for which a driver®s license is
required”™ 1is inserted into subsection (c). The change
limits the application of provisions dealing with revocation
of a driver"s license, to situations involving the use of a
vehicle, such as an automobile, for which a driver"s license
iIs required. The crime of driving while intoxicated under
AS 28.35.030 can be committed by a person driving any type
of motor vehicle, defined under AS 28.35.26*0(7) to mean any
self-propelled vehicle, or an aircraft or watercraft.
Without the added language a person convicted of driving
while intoxicated in a case involving an airplane or boat
would, under the strict terms of the provision, loose his
license to drive an automobile, a somawhat puzzling result.
This, however, 1is the situation under existing AS 28.15.-
181(c) which requires revocation of a driver®"s license, for
an automobile, for the crime of driving while intoxicated
despite "the fact that the crime may have involved a vehicle
of a type for which no driver®s license is required, such as
an airplane or boat..

Section 4. This is the same as sec. 4 of HB 6.
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Section 5. This is the same as sec. 5 of EB 6.

Section 6. This prohibits driving while a driver®s license
iIs can Tlied, suspended, revoked or in violation of a

limit~ ,on placed on the license whether the curtailment of
the p; :/ilege to drive occurred in this state or another
jurisdiction. The change was adopted by the House Community
and Regional Affairs Co-iimittee as Amendment No. 2. The
minimum term of imprisonment for driving without a license
has been increased from 14 to TO days in subsection (@)
pursuant to Amendment slo, 5 adopted by the House Community
and Regional Affairs Committee, In subsection (b)) the
notice given by the department to a per *on whose license 1is
curtailed of the consequences of driving without a license
iIs altered to reflect the new 90-day imprisonment provision.

Section 7. This is the same as sec. 7 of HB 6.

Section 3. At the bottom of page 5 and the top of page 5,
the language "if the offense arises oat of driving a type of
motor vehicle for which a driver®s license is required” Iis.
inserted, since this provision has co do with revocation of
a driver"s license and impoundment and forfeiture of a-motor
vehicle. The reason for the chanqge 1iIs the same as that
indicated under sec. 3. In addition, this makes it clear
that the iImpoundment and forfeiture provisions are to be
applied to vehicles for which a driver®s license is required
such as automobiles, but not to other vehicles such as boats
or planes.

Section 9. This contains the material from sec. 13of HB 6.
It was moved to a new section number atthe request of the
revisor of statutes, who has authority in any case to
renumber sections. The language "to a person driving a
motor vehicle of a type for which a driver®s license 1is
required”™ has been inserted iIn subsection () and (c)(@), so
that the provisions dealing with administrative revocation
of a driver®s license apply only if a person is driving a
vehicle such as an automobile. A chemical test under the
implied consent statute can be given to a person driving any
type of motor vehicle, 1including an aircraft or watercraft.
Without this change, a driver®s license, for an automobile,
could be revoked on the basis of a testgiven in conjunction
with the operation of a plane or boat. Under para-

graphs (), (@& and (4), the provision for suspension and
for refusal to issue an original license have been included
as possible department actions along with the provision for
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revocation now contained in HB 6. In subsection (3) the
word 'suspension”™ is used iIn connection with curtailment of
the privilege to drive for a limited period of time. The
word "revocation” is used to refer only to permanent denial
of the privilege to drive. Under existing statutes these
terms are used interchangeably. The Ffirst sentence in (&)
is inserted pursuant to Amendment No. 1 adopted by the House
Community and Regional Affairs Committee.

Section 10. This contains material found in sec. 9 of B3 6.
As in the previous section, limiting language is insert?d so
that provisions dealing with curtailment of a driver-s
license apply only i1f a person is a.vrested while driving a
vehicle such as an automobile, for which a driver®s license
IS required. Under paragraphs (@), (@), and (4), the
provision for suspension and for refusal to issue an
original license have been included as possible department
actions along with the provision for revocation now
contained in HB 6.

Section 11. This contains material found in sec. 10 of

HB 6. Limiting language is inserted so that provisions
dealing with curtailment of a driver®s license apply only if
a person refusing to submit to a c"-emical f.st was arrested
while driving a vehicle, such as an automobile, for which a
driver®s license is required.

Section 12. This contains material found in sec. 11 of

HB 6. The word 'suspension”™ 1is used iIn connection with
curtailment of the privilege to drive for a limited period
of time. The word '"revocation”™ 1is used to refer only to
permanent denial of the privilege to drive.

Section 12. This contains material found iIn sec. 12 of
HB 6.

Section 14. This contains material found in sec. 14 of

HB 6. 1Suspension'™ 1is used in connection with curtailment
of the privilege to drive for a limited period of time.
"Revocation"™ refers to permanent denial of the privilege to
drive.

Section 15. The Ilanguage "of a type for which a driver-"s
license 1is required” 1is inserted in (@ to limit this
section to impoundment of vehicles, such as automobiles for
which a driver®s license is required. An offense under

AS 28.35.030 may involve ocher types of motor vehicles, such
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as airplanes. Without this change these might also be
impounded.

Section 16. The language ™"arising out of driving a motor
vehicle of a type for which a driver®s license is required”
is added to Sec. 28.35.037(a) to limit forfeiture to
vehicles such as automobiles or motorcycles. An offense
under AS 28.35.030 or AS 28.35.032 may involve other types
of motor vehicles, such as airplanes or boats for which no
driver®s license is issued. Without this change these might
also be forfeited. Paragraph () is added to

Sec. 28.35.038(b) and in (© "may"™ 1is changed to "shall"
pursuant to Amendment No. 4 adopted by the House Community
and Regional Affairs Committee.

Section 17. This is the same as sec. 17 of HB 6.

TBC: 1jb
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MEMORANDUM February 21, 1983

SUBJECT: Revocation of driver®s license
(Work Order No. 13-0480)

TO: Representative Mitchell E. Abood, Jr,

FROM: Tamara Brandt Cook
Legislative Counsiz\ [y

You have asked whether the state may permanently revoke a
person®s driver®s license after more than two convictions
for driving while intoxicated or refusal to submit to a
chemical sobriety test. It is my conclusion that the state
may permanently revoke a person®s license under those
circumstances.

The state legislature under 1its police power has fTull
authority to control and regulate the licensing of drivers,
since driving involves danger to the public and requires a
degree of knowledge on which others must rely. The state
may prescribe the qualifications of persons who are eligible
to be licensed and may establish the terms on which the

right to a license depends. Since a license to drive 1is not
deemed to be a vested right, the license 1Is subject to
suspension or revocation as may be provided by statute. The

legislature has full authority to prescribe the conditions
under which a license will be revoked when the public
interest requires. Corpus Juris Secundum, Motor Vehicles,
secs. 146, 154, 164; Breeze v. Goldberg, 595 S.w.2d 318 (Mo.
1980) .

It is generally held that revocation of a license is not a
penalty and that its purpose is not to punish but to protect
the public from a dangerous driver. Consequently, it is not
an unconstitutional infringement of the right to travel to
deny a person the privilege to drive, since there 1Is no
right to travel by a specific method. State v. Scheffel,
514 P.2d 1052 (Wash, 1973), appeal dismissed, 94 S.Ct. 1984,
416 U.S. 964 (1974) .
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The legislature has full authority to designate the agency
through which a license will be revoked. The discretionary
power vested in administrative officers in suspending or
revoking a license has been held to be in the nature of an
administrative or executive function. Statutes authorizing
administrative revocation of licenses have oeen held not to
be invalid as a delegation of legislative power or judicial
authority to the executive branch. Daneauit v. Clark,

309 A.2< 884 (N.H. 1973). Violations of traffic laws,
including driving while intoxicated, have been held -to
constitute grounds for administrative revocation of a
license whether or not there has been a conviction for the
offense. Severson v- Sueppel 152 N.wW.2d 281 (lowa 1967)7?

State v. Scheffel~, supra. A c1or valid conviction 1is
essential for revocation only uf the statute expressly
requires. Corpus Juris Secundum, Motor Vehicles,

sec. 164.5.

The fact that no accident or tragedy resulted from the
misconduct of a driver does not mitigate the offense or bar

revocation of a license. Commonwealth ex rel Lamb v. Hill",
82 S.E.2d 473 (Va. 1954). A license may be revoked for
refusal to take a chemical sobriety test. (See 88 A_L.R.2d

1064.) A license may also be revoked for convictions in
other states, and the period of denial of the privilege to
drive may be increased depending on the number of times a
person is convicted. Carter v. State, 625 P.2d 313 (Alaska
1981); Danks v. State, 619 P.2d 720 (Alaska 1980); (see

87 A.L.R.2d 1019).

It Is recognized that a driver®s license may be revoked
permanently and that an agency may refuse to ever grant a
license to an unfit driver. Carmichael v. Scheidt,

106 S.E.2a 685 (North Carolina 1959) (involving permanent
revocation upon third conviction of driving while
intoxicated where one conviction occurred out-of-state);
State v. Crotinger, 62 N_.E.2d 494 (Ohio 1945) (involving
permanent revocation for failure to stop even though the
offense was a misdemeanor); MacKinr m v. Ferber, 84 A.2d 647
(New Jersey 1951) (upholding denial of a new license by the
agency after a second conviction of driving while
intoxicated where the second conviction occurred ten years
after the Tfirst conviction and the court failed to order
permanent revocation); Gullard v. State, 497 P.2d 93 (Alaska
1972) (upholding revocation for driving while iIntoxicated
for one year and noting that the person must reapply for a
license and that the Department of Pi""lie Safety must
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independently evaluate the acceptability of relicensing
him) .

IT 1 can be of further assistance in this matter, please let
me Kknow.

TBC:1jb
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Cindy Ferguson with twins Tony and Tommy, D.C crash: Socially accepted murder*

he horror of those seconds will forever
haunt Cindy Ferguson. Shewasdriving
her three sens—the identical twins Tommy
and Tony ami her baby, Lee—to a party,
when suddenly her Vegawas smashed from
behind. A tremendous explosion hurled
her. Tony and Lee onto the street. Cindy
raced back to the car and pulled Tommy's
burning body from the wreck, throwing he-
selfon him to smothtr the flames. A friend.
Steve Willoughby, remained trapped inside,
screaming, a halo of fire encircling his
face. As Cindy lay thereon top of her son,
the other driver approached her. But when
she pleaded for help, hestaggered away.
Willoughby, 20. and Lee Ferguson, two,
died on that Memphis street. Tommy, five,
was in critical condition for six months with
bumsover 65 percentofhis body. He has lost
almost all use cf his kidneys and most ofhis

Thom.is Sexton Ill, 15:
Killed instantly when adrunk
driver broadsided the car in
which he was a passenger. His
killer was sentenced to two
years’ probation, fined S200

| and lost his license for 16
months.

hearing. He has had 100 operations already
and faces 14yearsofreconstructivesurgery.

The other driver suifered a broken nose.
Despite at least seven drunk-driving arrests
infouryears, he had neverspentaday injail.
His5-to 10-year sentence for second-degree
murder provided little solace for Mrs. Fer-
guson. But her nightmare was primarily
responsible for Tennessee passing one of the
ir’ighestdrunk-driving laws in the nation—
despite concerns that it would overcrowd
the courts and prisons. "I was more con-
cerned,” said state Sen. Cunis Person, its
sponsor, ""about the overcrowding of hospi-
tals. morgues and cemeteries.""

Drunk driving is a national epidemic,
what one reformercalls America’s “socially
accepted form of murder” (chan, page 37).
More .Americans have died at the hands of

Paul Lawler, 15:

Crushedagainst awall when a

drunkdrivers duringthe pasttwo yean than
were killed in Vietnam; on average, about
threr Americans are killed and 30 are in-
jured by drunk driven every hour of every
day. The drunken slaughter over the past
decade is a staggering onc-quartrr of a mi*.-
lion Americans—the entire population of
Rochester. N.Y. Safety experts say that one
out oftwo Americans will be victimized by a
drunk driver in his lifetime, hardly surpris-
ing when the National Highway TnuBc
Safety Administration (NHTSA) contends
that up to 10 percent of all driven on week-
end nights arelegally intoxicated.

But Anally, outraged Americans are try-
ing to put an end to the carnage. In a major
break with past publicpolicy, which concen-
trated on highway-safety conditions and
protective devices such as air bags, a coast-
to-coast crusade aims at getting drunk driv-

ViHnur - J

drunk drove off the highway.
His killer was on probation
after three prior drunk-driv-
ing convictions and is eligible
fo: parole in July after serving

two years.

NEWSWEEX/SEPTEMBER 13. 1982



ersthcmselves offthe roads. A recentGallup
poll indicated that tully 77 percent of all
Americans support mandatory prison sen-
tences even for nrst-time offenders. Presi-
dent Reagan has declared the campaign a
national priority, and Congress is consider-
ing bills that would award money to states
thatcrack down.

Tailed Experiment’: Already 27 state
legislatures this year have passed their own
versionsofthetoughestdrunk-drivingbillin
thenation, and more legislationis pending in
others. Twenty states have boosted the legal
drinking age, reversing a Vietnam-era trend
toward lower drinking ages that made alco-
hol-related crashes by far the single biggest
killer of Americans between the ages of 16
and 24. InNew Jersey the average number of
persons killed annually by 18-to 20-year-old
driversclimbed by 176 percentafter the state

Cari Lightner* 13:

Killed when a drunk driver
struck her as she walked to a
church camivaL Herkiller, on
bail after a drunk-driving ar-
restand with two prior convic-
tions. was paroled after serv-
ing 19 months.

NEWSWEEK/SEPTEMBER 13. 1982

lowered its drinking age to 18. ''Statistics
have shown us that kids can't handle alco-
hol, * says New Jersey state Sen. C Louis
Qossano, sponsor ofa bill to raise the drink-
ing age to 21. "It's an experiment that has
failed."

Liquor is so integrated into the nation's
social and economic fabric that until recent-
ly, drinking and driving was an almost un-
touchable political issue But the drunk
driver who Kills isn’t usually the social
drinker who has had one beer too many
(box, page so0). The NHTSA reports that
the average olood alcohol concentration of
a drinking uriver killed in a crash is .20—
twice the rate for legal intoxication in most
states. Still, judges, juries, prosecutors and
legislators, most of whom drink socially,
have tended to view the drunk driver with
""there but for tire grace of God, go I"" syra-

0 Mm RftnMwv-Jtu'areoorun

pathy (page 38). The result: loopholed laws
that have been cumbersome to enforce,
wholesale * plea bargaining (California
charged only 5,000 people with reckless
driving in 1978, but permitted 80,000 driv-
ersto plead guilty to it) and judgments ofthe
lecture-and-slap-on-the-wrist variety (lda-
ho arrested 1,300 persons for drunk driving
last year, convicted one-third of them and
jailed just two). Explains NHTSA adminis-
trator Raymond Peck, ""The well-scrubbed
father of four standing before the judge
doesn’t look anything like the failing-down
drunk that was pulled out of the wreck."
Time Bombs: America's tacit accept-
ance ofdrinking and driving has the effect of
loosing time bombs on the nation's high-
ways. An example was a Georgia man who,
after his 13th conviction for driving while
drunk, was sentenced to just one year in

David Gunderman, 4:

Run over as he stood on the
sidewalk waiting for an ice
cream. His killer, who had
eightprior convictions ranging
from hit and run to drunk
driving, was sentenced tofive

years in prison.
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prison. Thus, he was drunkand on
the road again 20 months later
when he crashed and killed him-
self. Or consider the case of Wil-
liam Rowan. Rowan was once
sentenced to 45 days injail, a mild
penance for a California driving
record that carried six convictions
for drunk or reckless driving, two
for hit and run. L st March, after
leaving a downtown Santa Ana
bar. Rowan drove onto asidewalk,
killing four-year-old David Gun-
derman, who was waiting for the
ice-cream man. After hitting tie
child. Rowan slumped in his seat
and litarigar. Police measured his
blood alcohol content at .27.
Campaigns against drunk driv-
ing have always had sobering
truths on their side; what they
lacked was a real constituency. All
that may have changed one spring
afternoon in 1980, v hen 13-year-
old Cari Lightner of Pair Oaks, Calif., was
struck from behind and killed by a hit-and-
run driver as she walked to a church carni-
val. Cari's mother was stunned to learn that
the driver, a 47-year-old man who had two
previous drunk-driving convictions and
was out on bail on a third arrest, had spent
only rwo days in jail previously and was

Driving While
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Victim in New York: One out ofevery two Americans

unlikely to wind up there for Killing Cari.
Candy Lightner quit her real-estate job and
launched Mothers Against Drunk Drivers
(MADD), giving the public outcry against
drunk driving the constituency it has al-
ways needed—the victims.

Tnthe past, says £dwa rd Kunec,aNASA
official who joined MADD in Virginia after

Intoxicated

Many social drinkers think their driving
remains unimpaired after a couple ofcock-
tails. N ew sw eek’s Ron Givns tetted that
thesis under the supervision of New York
state police. His report:

There was something absurd about
drinking on an abandoned Schenectady
airport runway while surrounded by po-
lice, but 1 wanted to find out how alcohol
affected my driving skills. So I drank my
gin and tonic next to an unmarked trooper
car. As my bartender, Sgt.
Henry Michelin, put it: “Just
like the neighborhood bar—
someplace to lean and drink."

An average male guinea
pig—5 feet 10, 170 pounds— I
had arranged to take on a diffi-
cult state-police driving course
both sober and drunk. I sup-
plied the gin and tonic, the
state police provided a car.
The course requires precise
maneuvering around hard rub-
ber cones— forward and back-
ward. Scoring combines tht
time taken to complete the
course with a five-second pen-
alty tor each mistake—such as

flattening a cone. .And a passing tally for
troopersis2 minutes 17 seconds. My blood
alcohol level was measured by a preiimi-
nary-breath-test (PBT) device the size ofa
cigarette pack.

After eight practice runs through the
course, | had whittled my time down from
3 minutes iO seconds to a passing score,
and it was time to begin drinking. My first
gin and tonic—containing three ounces of
80-proofbooze— placed my blood alcohol
level 45 minutes later at .07 (70 milligrams

Givensflunks the touch-your-nose test: Only time helps

drunk driver last summer, “peo-
ple who had these tragedies clos-
eted themselves and said it was
fate or the will of the Lord. Now
people are coming out of the clos-
et—and they are angry.” In just
two years, MADD has grown to
83 chapters in 29 states. Remove
Intoxicated Drivers-USA (RID),
founded in New York under simi-
larly tragic circumstances, went
national last year and now boasts
55 chapters in 29 states. The anger
that is the movement's glue has
made these organizations aggres-
sively self-righteous and militant.
"You can't be too strident.” ex-
plains RID national .oordinator
Doris Aiken. "'l don’t .mow how
you can tell someone nicely that
they are incompetent to drive."
Aiken warns those who view this
campaign as a fad that will soon
fade: "The pendulum will not
swing back. There is an endless
supply of victims."

The legal system often transforms the
victims’ griefinto outrage. Paul Lawler, 15,
died live days after a van barreled off a
Massachusetts highway and into a restau-
rant entrance, pinning him against the res-
taurantwall. The drunk at the wheel was on
probation for his third drunk-driving con-

of alcohol per decaliter of blood), high
enough in New York to be charged with
driving while impaired by alcohol. At this
point | was slightly lightheaded, but I
didn’t feel uncoordinated. My driving
score told a different story. Not only did |
add 1minute 12 seconds to my previous,
sober record, but my score was 19 seconds
over my very first attempt.

Wretched; During my first post-drink
attempt, | unconsciously tried to compen-
sate for my condition through caution—a
tactic that experts say is common among
drunkdrivers. In my case it didn’t work: it
took me longer and | made many more

mistakes. This drop-off in per-
formance was intensified by two
more drinks, each containing one
ounce of gin, which put my blood
alcohol level at .11, or rough to
be charged with drivin3 while in-
toxicated or driving with a blood
alcohol level of .10 or more. Now
I could easily tell that 1 was
uncoordinated. | stumbled slight-
ly when | walked and | flunked
the touch-your-nosc-with-vour-
finger test. My driving ability
plummeted from poor to wretch-
ed. My score— 1 minutes 26 sec-
onds—was almost double mv final
sober result. ""You have no busi-
ness being in an automobile out

viTTnretingTTtr /cpryrrifppn totn



viction/He wassentenced to four and a half
years in prison—including the then maxi*
mum of two and a halfyears for vehicular
homicide—and is eligible for parole next
July,justtwo yearsafterthe accident. “I was
under the impression anyone arrested for
this kind of thing would have the book
thrown at him," says Paul’s mother, Carol
Lawler, who now heads the Greater Boston
chapter of MADD. “I didn’t know vehicu-
lai homicide wasamisdemeanor.™

Mark and Bonnie Schuett turned the
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on the road," said Sergeant Michelin.
* While impairment due to alcohol varies
from personto personand even, depending
on circumstances, for the same individual,
experts say that driving skills are signifi-
cantly diminished at a blood alcohol level
:of. 10. That’s why many states have adopt-
ed .10 as the limit for determining when
someone has been driving while intoxicat-
ed. However, Rober. Pandina, acting di-
rector of the Center of Alcohol Studies at
New Jersey’s Rutgers University, argues
that there is impairment at lower levels as
well. Pandina explains that the .10 stand-
ard is ""a kind of compromise that recog-
nizes that thisisadrinking society."
*Wide Awake”: Contrary to old wives
-nd drinking buddies, nothing will temper
d ne effects of alcohol except the passage of
ti me—about two hours for every ounce
insumed. Food slows the release of alco-
hol into the bloodstream without blunting
us effect, and exercise and coffee will only
produce a "wide-awake drunk''—some-
0ne: alertenough to spot trouble but unable
to g'o anything about it. That was clear
enough to me as | rode with Sergeant Mi-
cheiin back to town; my slow-motion brain
couldn't keep up with the rush-hour tratfic
on the Highway. | couldn’t help remember-
ing the times when | had been this drunk
and drren, and the thought scared the hell
out of lie.
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d~h of their four-year-old daughter, Kel*

was killed as she walked near her
home in quiet Ixonia, Wis.,, into a
statewide cause celebre. The driver, a 29-
year-old man with a prior drunk-driving
arrest, pleaded no contest to driving while
intoxicated and was given a suspended
five-day jail sentence and fined S284. His
license was revoked for a year—but was
actually restored after 90 days because he
took treatment at an alcohol-abuse center.
“This man got away with hitting and kill-
ing my child,” says Mrs. Schuett. “Her life
means more than a S284 fine.” As a result
of the Schuetts’ lobbying effort, a new Wis-

cousin law went into effect last May that
permits the statu to suspend the license of
anyone arrested for an alcohol-related
driving offense—c.«u before a trial “May-
be we’ve saved somebody else’s life,” says
Mrs. Schuett. “But I’'m still angry."

Guilt: Ifangerfuels themovement. guiltis
its motor oiL Thomas and Dorothy Sexton
recall goingto courtto witnessthetrial ofthe
man whose blood alcohol content was ,26
when he kiilcd the Sextons’ 15-year-oidson,
Tom. They saw a car thiefsentenced to two
years in jail while their son’s killer—who
pleaded guilty to homicide by a motor vehi-
cle—was sentenced to two years’ probation
and fined S200. “We painfully relate our
experienceandsay, ‘Ifyoudon’twantthatto
happen to you, let's do something',"" says
Sexton, a U.S. Department of Agriculture
scientist who is now active in Maryland’s
MADD chapter. “I’m convinced if | had
been involved in something like this five
yearsago, Tom would bealive today."

The movement’s approach to the drunk-
driving problem is essentially punitive.
While legislation varies from state to
state, it usually makes driving with .10
blood alcohol content (three beersor glasses
of wine or shots of whisky consumed by a
150-pound man in two hours) a crime. In
addition, many ofthe new laws make prison
mandutciy, if not for the first offense, cer-
tainly fcr the second. They often increase
penalties for drivers who refuse the blood
alcohol test and require that all convic-
tions— regardless ofthe court disposition—
be listed on a driver's record.

Many states are delighted by the prelimi-
nary results of the new laws. In Maryland,
drunk-driving arrests by state police have
gone up 45 percent and highway fatalities
down almost 20 percent since its law went
into effect. Maine, which last year began
mandatory jail sentences for first-time of-
fenders, has experienced a 47 percent reduc-
tion inalcohol-related fatalities. Oregon has
had the n.ost experience—its crackdown
began in 1971—and the most success. Dur-
ing the ’70s, highway fatalities dropped 6

per”~ot and Oregon’s fatality rate declined
35 fQpent despite the presence of 46 per-
centmoredriversand 62 percent more vehi-
cles on the road.

Success may be due to more than tough
laws. Oregonhascoupled its legal effort with
amedia campaign that urges Oregonians to
report drunk drivers to a special telephone
hot line. One hot-line spokesman is Donny
Durrant. a former logger who had lost his
license four times for drunk driving before
hedrove offthe road at 85 mphand broke his
neck. Durrant, now a quadriplegic, says in
a TV message; "'l wish someone had got-
ten me off the road before | had the acd-

dent which drastically changed ray life.”

Other states are backing their legislation
with a variety of programs. South Dakota
places highway signs reading, “X marks the
spot... THINKI" at the almost 600 locations
where drivers have lost their lives since
1979. Some states have considered efforts to
stigmatize the drunk driver publicly. One
Pennsylvania legislator proposed a special
red license plate for all drivers convicted o f
driving while intoxicated—a modern-da
scarlet letter. Local policein both Marylan
and Massachusetts have gone so faras to use
roadblocks, called *“sobriety checkpoints,”
to deter and detect drunk drivers, though
the Massachusetts effort has been ruled un-
constitutional by a stare court. Many states,
however, complain tha.' the new laws over-
tax their increasingly limited resources.
Maine was the only state to include in its
crackdown legislative pack-'ge a new tax on
liquor, which is expected to produce S2
million to S3 million annually that will be
earmarked for treatment and prevention of
alcohol problems.

Court Watch: The anri-drunk-dri ring
campaigners are pressuring the courts as
well as the legislators. One such group keeps
constant watch in North Carolina's For-
syth County District Traffic Court. “People
walk up to us and tell us things have
changed." says Sandra Nicastro, one of the
group’s court fixtures. “Lawyers have told
their clients, T don't think I can get you off
this time because that lady's sitting there
listening'."* Some judges need little encour-
agement to get tough; Maine judges have
meted out an average jail sentence of eight
days to drunk drivers under the state’s new
laws—four rimes the permitted minimum.
And a Mecklenburg County, N.C., judge
may have set a new strudard when he sen-
tenced a drunk driver, who had eight prior
arrests but had caused no injuries, to three
years injail.

Many safety experts insist crusaders
should be focusing on automobiles and
highways, not on driven. H.. Laurence
Ross, asoc; logy professor at State Univer-
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NATIONAL AFFAIRS

Others sic convinced that the lock-'em-
p approach is meaningless unless it's com-

siry of New York at Buffalo, who has stud~~bined with therapy. “l don’t think the

ied crackdowns on drunk driving, says de-
terrence only works for the short term when
the problem is treated as a moral one rather
than a safety question. In a new book, he
writes: “A vehicleand highway that aresafe
for an alcohol-influenced driver are also
sale foradriver who has a heartattack, who
dozes off, who drops a lighted cigarette on
his lap, who fails to see a stop sign "

tougher laws will stop the hard-core alco-
holics," says CoL. Tom Anderson, director
ofthestate police in Alaska, which has hada
mandatory prison law since 1978. “It’s a
mess,” agrees Arthur Snowden Il. director
ofthe state’s court system. “We’rejus: put-
ting people in high-pricedjails. .. just tak-
ing them off the street is not going to solve
the problem.” But Maryland district court

: David Bates thinks he knows the

ion. Bates givesdrunkdriverstheraaxi-
l permissible sentence, then waives it if

they are willingtoenter anappropriateedu-

cation or treatment program. While it is
hard to measure the success of Bates's ap-
proach because probationary sentences
weren’t included on drivers’ records until
last year. Bates says only 149 of the 5,697
driven referred to the program dropped out
or had their probation revoked.

But putting drunks behind bars does take

How Drunks Get Off

Defense attorney Randy Taylor parades around the court-
room, his arms pinned behind him by handcuffs. After several
minutes of histrionic discomfort he compels the cop on the
witnesssend to remove the cufls and place them on the defend-
ant, aman charged with drivingwhile intoxicated (DW1). Then
Taylor seizes his client and bulli.es him about. Wasn’t that how
the police acted when they arrested him? he asks the witness.
Finally, the Dallas lawyer shoves his client into a chair and
barrels up tothe cop: "Isn’tit trueyousaid, ‘Shutup. yous.o.b.1’
andkicked him intheleg?'* And Taylorwinsanacquittal

"That’s the way you get your client off," Taylor says. “The
single most importantfactorin
thetypicalDW Tcaseistryingto
make thejury put themselvesin
the place of the defendant.”
Taylor knows few restraints.
Ouoneoccasion, after pleading
his woman client guilty of
DWI, he implored the jury,
"The government wolves are
really howling for blood to-
night, waiting to put this poor
little girl in jail for 30 days,
taking her away from her hus-
band." Then he putthecuflson
her, and she broke down and
wept, attesting to the humilia-
tion she had suffered. Despite a
prior DWI1 conviction just 30
days before this arrest, she was
sentenced to only three days in
jail. Another time Taylor con-
cluded hissum m ation by Stagc-
whispering to his client's four
children, “Kids, I've done ev-
erything I can foryour daddy.”
Pointing to the jury, be said,
“Now it’s up to these folks
here.” The defendant, who
Taylor admits was probably guilty, was acquitted in 15 minutes.

The concept of “there but for the grace of God go 1" has been
the cornerstone of DW | legal defense ever since drunks started
stepping on the gas. While the appeal is emotional, its founda-
tion is solidly statistical: a recent Gallup poll reveals that four
out of 10 Americans admit to having driven after drinking. But
the extraordinary public campaign against drunk driving is
having its impact even on jurors who may understand—from
personal experience—the drunk driver’s plight. The Texas
Criminal Defense Lawyers Project recently has sponsored two
special programson DW|1 defense. Its program notes read: ""The
public has come to view DWI as a pernicious force in their
cocomunities and are demanding stiffer penalties. .. this iusri-

'Hitting that child with your car must have reallyjolted you.
Keepyourdriver'slicenseand getyoursetf'a couplemoredrinks'

tute is designed to teach you how to effectively represent your
client...” Among the tactics garnered from the program and
talks with top defense attorneys:
m Challenge the evidence. Breath-analysis tests should not be
accepted as gospcL Force the prosecution to prove that the
testing machine was in good working order, that its chemicals
had been tested and that its operator had proper qualifications.
The tests aren’t foolproof. Some people such as diabetics, who
have certain chemicals in their breath, or denture wearers, who
trap alcohol fumes along their gums, trigger false positive read-
ings. Ifabloc; 1sample was taken, makesure to requestit; ifitno
longer exists, claim that it was purposely destroyed.
mTrack down witnesses. Fb'l people who were with the de-
fendant before he got behind ne wheel and ge* them to testify
abouthowsobc. ";ewas. Attor-
ney F. Lee Bailey’sacquittal on
DWT charges in California
stemmed partly from testimo-
ny about his sober behavior on
theeveningofhisarrest by peo-
ple who were at the restaurant
where Bailey dined. *
mGet the insurance company
involved. Insurers tend to see
cases as business problems, not
moral Issues, and are often anx-
ious to settle damage matters
expeditiously. Don’t assume
that the victim's families want
vengeance; often theyjust want
the case to go away too.
m Visit the scene ofthe arrest.
Since it can take up to six
months between the arrest and
the trial, the arresting officers
can often be tripped up on de-
tails about the location. "If
they [make mistakes],” says
Taylor, "I can argue, ‘Well, if
you can’t remember this, why
can you remember anything
else better?” **
mTry to talk with the poiice—and hope you faiL When the
police won't cooperate, argue that the witness is hostile, biased
and has an ax to grind.
m Carefully consider the choice between judge and jury. Tay-
lor opts for a jury 95 percent of the time. He says, “l can
manipulate the jury’s minds more than | can a trial judge who's
been on the bench 15 yearsand seen all my tricks." But cases that
resolve around complex points of law may best be left to ajudge.

The courtrooms are the ultimate battleground in the war on
drunk driving. And to wir. the war, reformers must and ways 10
forcejurors and judges to sympathize with the victims of drunk
drivers, instead of the defendants.

MARK STARR with DAN SHAPIRO in Houmiq

fi lial HaroMCK in rh« *v*inmfToo Pci\

3 NEWSWEEKYSEPTEMBERI3, 1987



FACTS ON ALCCHOL AND HIGHWAY SAFETY
The Problem
Overview:

Drunk driving continues to be one ol our nation®s most serious public health
and safety problems. Some 50 percent of all drivers killed each year have
blood alcohol concentrations in excess of the legal limit, C.10 percent.

In single vehicle fatal crashes, where it is more certain who is at fault,
upwards of 65 percent of those drivers who die were legally drunk., Over

the past 10 years, the proportion of highway deaths involving alcohol has
averaged a tragic 25,000 per year. Thus, a staggering one quarter of a million
American-; have lost their lives in alcohol-related crashes in the last decade.

The cost of drunk driving has a high economic cust to this country as well.
A conservative estimate of the total economic cost of drunk driving is put -
at 24 billion. \
-r’
Alcohol and Crashes:

Alcohol is a major contributing factor to fatal (and serious injury) automobile
crashes. According to a 1978 review of the literature, approximately 60
percent of fatal crashes involved a drivar who had been drinking. Between

40 and 55 percent of such crashes involved a driver wno”had a blood alcohol
concentration (BAC) greater than .10 percent (W/v). -

With regard to alcohol and responsibility for fatal crashes, the drinking
driver problem is even more significant. In one study drivers judged to
be at fault in fatal crashes were six times more likely to have, had BAC"s
greater than .10 percent (w/v) alcohol in their blood than drivers judged
not at fault for their crashes (60 percent vs. 10 percent).

This strong relationship between crash responsibility and high alcohol levels
is shown further in single vehicle crashes, where responsibility is apparent,
and where between 60 and 75 percent (60-75%) of dead drivers have BACs greater
than .10 percent (w/v).

The Driver Population:

What the high BAC figures 1in crashes suggest is that the majority of alcohol
related fatal crashes are caused by heavy (problem) drinkers. Some portion
of the apDroximately 15 percent of fatal crashes which involve drivers who
have been drinking, but who do not have BACs greater than .10 percent, may
be caused by less heavy, less chronic, '"social™ drinkers.

The majority of drivers are either abstainers or light to moderate (social)
drinkers. Even quite liberal estimates suggest that only about 10 to 15
percent of the nation®"s drivers would be classified as being heavy (problem)
drinkers.



Arrested Drunk Dri®%*s;

The average proportion of licenses drivers™ arrested for drunk driving over
a one-year period is estimated to be one percent (15). This translates to
approximately 1.3 million of approximately 130 million licensed drivers.

On a niohtly basis, between one in five hundred (1/500) and one 1in two thousand
(1/2000) drivers on the road with a BAC greater than .10 percent (w/v) are
arrested for drunk driving. These estimates come from a number of roadside
surveys conducted in conjunction with the Alcohol Safety Action Projects
(ASAPs) funded by the NHTSA in the 1970"s and from the Grand Rapids data
reported by Bo-"kenstein and others.

The average BAC cf these drinking drivers is approximately .2G percent, double
the level for persumed intoxication. Estimating an average period of alcohol
consumption at 4-5 hours, this means that the average fatally injured drinking
driver had about 15 drinks prior to becoming involved in the crash.

Blood Alcohol and Body Weight  ~
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Past Approaches and Current Activities
Federal Action:

Over the last 12 years, the National Highway Traffic Safety Administration
(NHTSA), an Agency within the U.S. Department of Transportation, has worked

with the States to reduce alcohol related deaths o< the highway. NHTSA initiate!
35 Alcohol Safety Action Projects (ASAPs) throughout the country from 1971-1976
which resulted in the development of a coordinated systematic approach to

deal with drunk driving.

In 12 of the 35 ASAPs, a statistically significant reduction in fatal crashes
at night was achieved. Individual projects were able to double, and even
triple driving while intoxicated arrests, using such new technology as roadside
breath testing. Court procedures were streamlined to handle large caseloads.
Roughly a quarter-of-a-million drinking drivers were referred for treatment.



Before the passage of the Highway Safety Act of 19ot" few States specified

a presumptive level of driving while intoxicated. The Federal standard for
alcohol safety prescribed the 0.10 percent blood level that legally defines

the legal intoxication limit. Now all the States have laws defining driving
under the influence at the 0.10 percent level. The majority of the States

now have made some improvements in their law enforcement, court, rehabilitation
and educational efforts.

State Action

Under the Section 402 grant program established by the Highway Safety Act

the States are increasing the proportion of funds allocated to alcohol programs
In FY 1982 approximately 35 percent of 402 funds (S27.8 of 78.6 million)

were all seated to drunk driving programs* (with an added 30 percent spent

on alcoh®l enforcement activities under Police Traffic Services).

Responding to citizen interest, 21 States and a number of local jurisdictions
have established special drunk driving task forces to revitalize State/local
programs.

Fifteen States have raised the minimum legal drinking age to reduce alcohol
related crashes among youth. Other States such as Maryland have introduced
legislation to raise the drinking age during 1982.

Sixteen States have adopted statutes allowing preliminary roadside breath
testing to assist officers in establishing probable causS for drunk driving
arrests.

Twenty-one States have established illegal per se statutes designed to simplify
and streamline the prosecution of drunk drivers by making i1t illegal simply
to operate a motor vehicle vnth an illegal blood alcohol concentration (ab”ve

0.10%).



Binctg®"sc&tnth Congress of the Brutal States®of 2mcri

AT THE SECOND SESSION

Begun and held at the City of Washington on Monday, the licenty-fifth day ofJanuary,
one thousand nine hundred and eighty-ticrt

Joint 'R.Esoiurion

To provide for the designation of the week of December 12. 1982, through December
18,19S2, as "National Dronk and Drugged Driving Awareness Week".

Whereas traffic accident: rause more violent deaths in the United
States than any other cause, over fifty thousand in 1980;

"Whereas traffic accidents also play a substantia] role in serious
injuries in this country;

"Whereas between 40 and 55 per centum of drivers who are fatally
injured have alcohol concentrations in their blood above the legal
limit and this figure rises to 55 to 65 per centum in single vehicle
crashes; .

Whereas the total scdefal cost of drunk driving has been estimated
anywhere from $5,000,000,000 to $25,000,000,000 a year, which
does not include the human suffering that can never be measured,;

Whereas there are increasing reports of driving after drug use and
accidents involving drivers who have used marihuana or other
illegal drugs; ;

Whereas more research is needed on the effects of drugs on driving
ability and their impact on the incidence of traffic accidents, -
either alone or in combination with alcohol;

Whereas an increased public awareness of the gravity of Jie prob-
lem of drugged driving may warn drug risers to refrain from
driving and may stimulate interest in increased research on the
effects of drugs on driving ability and the incidence of traffic
accidents;

Whereas the public, particularly through the work of citizens groups
such as Mothers Against Drunk Driving (MADD) and Remove
Intoxicated Drivers (RID), is demanding a solution to the problem
of drunk driving;

Whereas the President has appointed a Commission ou Drunk
Driving to heighten public awareness and stimulate the pursuit of
solutions; >

Whereas many States have appointed task forces to examine the
existing drunk driving program and make recommendations for a
renewed, comprehensive approach;

Whereas an ii.crease in the national awareness of the problem of
drunk and drugged driving may help to sustain current efforts to
develop comprehensive solutions al the State and local levels; and

Whereas the Christmas and New Year’s holiday period, with more
drivers on the roads and an increased number of social functions,
is a particularly appropriate time to focus national attention on
this critical problem: Now, therefore, be it

Resolved by the Senate and House of Representatives of the United
Steles ofAmerica in Congress assembled. That the week of December
12, 1982, through December 18, 1982, is designated as “National
Drunk and Drugged Driving Awareness Week”, and the President is
authorized and requested to issue a proclamation calling upon the
people of the United States to observe that week with appropriate

activities.
* % a .

Speaker ofthe House ofRepresentatives.

Viet President ofthe United States and
President of the Senate.



DRUNK DRIVING FACTS

A blood alcohol concentration (BAC) of .10 percent or greater 1is
the level at which a dr.ver is considered legally intoxicated in
most states.

Approximately 55 percent of fatal crashes involve a
driver who has been drinking.

In single vehicle crashes, where responsibility is
apparent, between 60 and 75 percent of dead drivers
have BACs greater than .10 percent.

The average BAC of drivers arrested for drunk driving

is approximately .20 percent, double the level for
presumed intoxication. = A

Over the past 10 years, the proportion of highway

deaths involving alcohol has averaged 25,000 per year;

one quarter of a million Americans have lost their lives in
alcohol-related.crashes in the last decade.

A conservative estimate of the total economic cost of
drunk driving is put ac between five and six billion
dollars a year.



ACCIDENTS IN ALASKA

In 1975, alcohol-related highway accidents cost S19.5 million.

In 1977, 62 Alaskans died i”™ alcohol-related highway accidents. About 80%
of highway fatalities in Anchorage are alcohol-related.

OMVI ARRESTS IN ALASKA

The drivers being arrested are very heavy drinkers - had to have had ten
drinks in an hour to reach the blood alcohol levels recorded. Most have
so much alcohol in their system that they are still drunk when they go to

work the next day.

Most people never drink enough to reach the illegal BAC level. Most people
arrested for OMVI regularly drink large amounts.

At most one out of four arrested for OMVI are "normal™ drinkers who have had
too much just this night. The res: are used to drinking and driving - in

fact one out of three people arrested for OMVI has previously been convicted.
Few of the arrests for OMVI are borderline cases - the average blood alcohol

concentration is twice the level proscribed by law.

REASONS FOR RECOMMENDED STATUTORY CHANGES SB 608, 609, 610

=
L") Ao00* a. Clean up statutes so that courts can spend time on real evidence

/Wt . *

instead of legal technicalities.

OMVI1 arrests are expected to increase by as much as 50% in the
near future.

Either help the courts by changing the statutes or by providing
money for more courtrooms, judges, prosecutors.

d. OMVI arrests - largest single category of arrests and court caseload
22% of all adult arrests; 28% of caseload of the misdemeanor courts;
50% of the trial time spent by the courts.

e. Changes will not stop drinking-driving but will help us handle the
problem through the courts.

We have definite evidence that the people who refuse breath-tests
tend to be the most drunken and the most dangerous drivers - really
experienced drinkers (average BAC: 0.27%). We are not helping them
by keeping it easy to avoid the evidence of their dangerousness.

Using the traditional psychomotor tests, even experienced police are
right only one out of two times about how drunk a person is - blood
alcohol concentration (BAC) is objective and fair evidence, rather
than just an opinion.



REASON FOR ALCOHOL SCREENING

@

Trying to separate the people out so that we can do what"s right
by the person who just has an attitude probelm, by the bad drivers,,
anc* by the alcoholics.

Trying to get an early identification of problem drinkers so that
they can be encouraged to get help before they are far gone.

Trying to standardize court practices throughout the state.



1. The Problem Drinking Driver is someone who regularly drives while seriously
impaired.

2. In the typical jurisdiction, about two-thirds of persons arrested for DWI are
identifiable as Problem Drinkers, either clearly or marginally.

3. Problem Drinking Drivers usually have a high BAC (0.15 percent or above)
when arrested. Of course, the BAC on any occasion may be lower.

4. Drivers with a high BAC (0.10 percent or above) are likely to be involved
in at least

» Twice as many crashes

* Twice as many property damage crashes

e Five times as many personal injury crashes
» Twelve times as many fatal crashes

« Twice as many traffic violations

* Thtee times as many license suspensions

as the average driver.

5. Social Drinkers rarely achieve the high BAC (0.10 percent or above)
which problem drinkers achieve very often.

6. A person can learn to "drive while drunk" i.e., to compensate partially
for the impairment caused by alcohol up to a point. The learning takes

a lot of practice.

Social Drinkers don't get that much practice. They are likely to judge
themselves "too drunk to drive,” or to drive very badly at lower BACs.

Therefore, a person who drives reasonably well at a high BAC, or who
can drive at all at avery high BAC (0.20 percent or above), is likely to
be a Problem Drinker.

7. Problem Drinking Drivers tend to lead troubled lives, as is shown in:

« The probability of their having previous and subsequent
DWI arrests.

* The frequency of their contacts with social agencies.
» Their emotional profiles.
* The frequency of their family and economic problems.

This makes K possible to identify them by record checks and personality tests.



Problem Drinkers:

Regardless of what we io with problem drinkers,
approximately 1 of 5 w-Il be re-arrested for a
drinking-driving o..'ense vithin one year, 2 of 5
in three years.

Social Drinkers:

Without rehabilitation, 3 of i'Osocial drinkers
wili be re-arrested within three years. However,
only 2 of 10 entering rehabilitation of some type
will be re-arrested.

Soucr*’ of South Oikon,
’fogfim LJ»tl evaluation Ni ASAP
Oiagnoin Rafarrnl and Hahaoilitation
E/forti. Saot. 1975.



OVERALL STATEWIDE PROBLEM ANALYSIS
I

TRAFFIC RECORDS

Because of the problems described in the Tfollowing paragraphs and the fact that current data is
unavailable, there were no attempts made to perform a statistical analysis of the old data. This analysis
has been performed on available data in past years and would only be redundant. Therefore, with the
exception of the narrative in the traffic records section, the Overall Statewide Problem Analysis remains
unchanged from the FY1982 highway safety plan. No further attempt to perform problem identification
through staf stical analysis will be done until current and accurate data becomes available.

The Alaska traffic records system continues to be plagued with many of the same problems that have
prevented timely and accurate retrieval of accident data for the past few years. Excessive delays are
still experienced in all aspects of the collection, entry, editing and retrieval of the accident and
driver license data. Even though the driver license system is an automated on-line system, accurate
statistical data for calendar year 1981 are not available at this time. Errors in data collection, as
well as in the data entry, continue to contribute to the excessive delays in obtaining accident data.

Because of the changing philosophical views within the department, all attempts to utilize the "DART"
traffic records software package have been abandoned. There 1is presently no individual within the
department available that can utilize this system and at this time no efforts to revitalize the system are
planned.

Even though a project was implemented in the department to alleviate many of the problems of the traffic

records system, no progress of any consequence can be expected. The fact that the system spans two
departments, neither of which has total responsibility, only complicates all efforts to upgrade the
system. As the accident system remains a low priority within the department, we do not anticipate any

improvement to the system during FY1903.

Because of these problems and the lack of reliable traffic data, emphasis will be placed on working wJLh
the Department of Public Safety tc develop a more responsive outlook towards the traffic records system.
This wifi include suggestions to move the responsibility of data entry from DOT/PF to the Department of
Public Safety and to assign the system responsibilities to an individual in the department capable of
overseeing and maintaining the system needs. With acommitment from the Department, traffic data and
problem identification could be eliminated as a major obstacle in the preparation of the annual highway
safety plan.
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STATE ACCIDENT ANALYSIS

INJURY TOTAL PROPERTY
YEAR ACCIDENTS FATALITIES ACCIDENTS M.D.R.(1) DAMAGE (?)
1976 5,765 124 18,154 4.1 20,220,195
1977 5,005 136 15,006 4.5 20,348,441
1970 4,822 127 12,962 4.5 18,775,536
1979 4,560 90 13,521 3.2 19,365,424
1980 4,993 80 13,165 3.3 20,793,029

(1) Mileage Death Rate

1901 DATA NOT AVAILABLE AT THIS TIME

As shown by the preceding table, the total accident picture for Alaska in 1900 was one of increased risk
to the motorist when compared to 1979. Accidents increased from 45 per 1,000 licensed drivers in 1979 to
40 per 1,000 licensed drivers in 1900. The mileage death rate increased from 3.2 per hundred million
miles traveled in 1979 to 3.3 in 1900. The death rate per 1,000 motor vehicle accidents increased from
6.66 in 1979 to 6.60 in 1900.

Overall, there were more accidents per driver and per miles traveled than in 1979, with greater accident
severity causing a higher injury and fatality rate. As a public health concern, the motor vehicle death
rate per .100,000 population increased from 21.70 in 1979 to 21.97 in 1900 while the motor vehicle injury
rate increased from 1,103.6 per 100,000 population in 1979 to 1,246.0 per 100,000 population in 1900.



STATE TRAFFIC ANALYSIS

LICENSED VEHICLES (1) MILES (2)*
YEAR POPULATION DRIVERS REGISTERED TRAVELED
1976 . 413,289 216,079 - 259,615 30.67
1977 411,211 294,926 283,973 30.34
1978 416,500 283,733 276,918 28.22
1979 413,200 299,818 262,549 27.90
1980 400,481 272,472 257,491 26.58

(1) Excludes trailers, commercial trailers and snot/machines.

'2) Represented as 100 million vehicle miles traveled.

As shown by the above table, Alaska's population remained stable through 1976-1979, with the exception of
1970 when it reached its highest level. The state experienced a 4% decline in population between 1978 and
1980.

The number of licensed drivers increased significantly in 1977, 36%, followed by another increase in 1979,
but declined in 1980.

The number of vehicles registered shows a steady decrease since 1977, with a similar tre.id occurring in
miles traveled since 1976.

LICENSED DRIVERS 1Y AGE AML SEX (19U0)

The following table displays licensed drivers by age and sex. As is obvious, the majority of drivers
licensed in Alaska (56.3%) are under 35 years of' age. Thirty-one percent of all licensed drivers are
young (under 35) males: the group most at risk in highway traffic accidents.



AGE MALE FEMALE %(1) TOTAL %<2)

14-18 8,367 60.6 '5,431 39.4 13,798 5.1
19-24 25,822 55.0 21,111 45.0 46,933 17.2
25-29 25,395 53.3 22,202 46.7 47,677 17.5
30-34 24,950 55.4 20,121. 44.6 45,071 16.5
35-39 18,681 55.9 14,753 44.1 33,434 12.3
40-44 13,721 57.4 10,164 42.6 23,885 8.8
5. ¢ 10,508 58.2 7,610 41.8 18,198 6.7
50-54 9,114 59.3 6,252 40.7 15,366 5.6
55-59 7,211 59.3 4,943 40.7 12,154 4.5
60-64 4,922 60.2 3,254 39.8 8,176. 3.0
65-69 2,772 61.5 1,738 38.5 4,510 1.7
70 + 2,093 65.1 1,120 34.9 3,213 1.2
Unknown 34 59.6 23 40.4 57

TOTAL 153,670 56.4 118,802 43.6 272,472 100.0

(1) Percencage of that age group.
(2) Percentage of total licensed drivers.

MOTOR VEHICLE TRAFFIC FATALITY ACCIDENTS

During the years 1976-1970 the rate of alcohol-related fatal accidents occurring in the state appears to
have remained fairly constant: approximately one-half of all fatal accidents were alcohol-related. A
departure from this trend was reported ir 1979 when the rate of alcohol involvement increased to 70% in

fatal accidents.
There is some indication that improved reporting of alcohol involvement contributed to this apparent

increase. However, alcohol involvement in highway <crashes is the state's most serious and enduring
problem and has been assigned the highest priority for treatment in the FY1903 highway safety program.

ALCOHOL

The following table reflects the distribution of alcohol/driver by age group. Accidents in which alcohol
involvement was not stated or was unknown have been removed from the calculations.
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HUMBER OF

ALCOHOL FERCEHT PERCENTAGE OF
AGE ACCIDENTS INVOLVEMENT LICENSED DRIVERS
15-10 220 11.3 3.4
19-29 922 4-7.2 36.5
30-39 407 20.9 27.e
40-49 238 12.2 15.2
50-59 134 6.9 10.3
60 + 31 1.6 2.5
During 1979, alcohol was indicated in 1,952 traffic accidents. Drivers aged 19-29 were
the most frequent offenders: 47.2% of the alcohol-related accidents involved drivers in

this age group who had beer drinking or who were suspected of drinking.

Drivers between the ages of 15 to 18, inclusive, who make up only 3.4% of the licensed driver population,
accounted for 11.3% of the alcohol-related accidents, or more than 3 times their distribution in the
general driver population.

Alcohol was a factor in 70% of the fatal accidents that occurred during 1979. Further analysis is not
possible because of contradictory bivariate data, although there is some indication that young drivers
are, again, over-represented. Inexperienced both in driving and in drinking, the young driver also has a

predilection for high speeds, and the combination is lethal.

Alcohol enforcement and diversion to treatment and/or education of the drinking driver will remain the
highest priority for Alaska's highway safety program.

SPEED RELATED
The number of speed-related fatalities declined from 80 in 1970 to 61 in 1979. Although the number of

fatalities that were speed-related declined, the rate of speed involvement has remained constant at 27%.
Speed as a contributing facLor in injury accidents declined from 21% in 1970 to 16% in 1979.
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1st offense: Ineligible for n driver®"s license or
pertr_.It for a cliree montlisl period ur ess the court
finds hardship nnd nullifies or modifies tlie suspension

or revocation. If has prior DWI conviction, period of
revocation or suspension In one year. First offense
also carries minimum 72 consecutive hours™ Imprisonment.

(AS 28.35.032)

2nd offense: If has prior conviction for either DWI or
refusal to submit to a chemical test of breath, suspensloi
or revocation of license Is for one year. A conviction
for DWI or for refusnl to submit to a chemical test of

of brcatli within previous five years yields n sentence

of ten consecutive days®™ imprisonment. However, if the
prior convictions for DWI or for refusnl to submit to a
chemical Lest of breath were within one year of this
second conviction for refusal to submit to a chemical test
of breath, Imprisonment In for 20 days. The ten-day nnd
20-day sentences arc both mInImums. (AS 28.35.032)

Conviction under AS 20.35.037 also requires participation
In a program of alcohol education or re mbl1ltat lon for
term the court finds appropriate.

18 6

1st offense: Driver"s liceime seize! if driving n
motor vehicle. License is revoked jr suspended for

90 days, unless has a prior DWI con’lotion. In tlint
cn3e, suspension or revocation is for one year. Vehicle
Impounded for 15 days. 72 consecutive hours
imprisonment plus fine: $250 minimum; $530 maximum.

(AS 28.35.032, secs. 9 - 12)

2nd offense: If has either a prior DWI conviction or
conviction for refusal to submit to a chemical tent of
breath, suspension or revocation is for one year. Second
conviction for refusnl to submit to n chemical tost of
breath or first such conviction of a person with n prior

DWI conviction: minimum of 20 consecutive days imprisonment
nnd a fine of $500 minimum; $1000 maximum. Driver®"s license
seized if driving a motor vehicle. Vehicle Impounded Tor

90 days and may he forfeited. (AS 28.35.032, seen. 9 - 12)

3rd or Subsequent offense: If for refusal to submit to a
chemical tent of breath or DWI in any combination, suspension

or revocation of the driver®s license in permanent.

30 consecutive days®™ Imprisonment plus a fine of $11)00 minimum
nnd $2000 maximum. Snme license seizure as for first offense.
Vehicle Impoundment nnd forfeiture provisions the snme ns for the
accotiri offense. (AS 28.35<032, secs. 9 - 12)

Alcohol program participation requirements nre unchanged.

The flve-ycnr period for cnlculatlon of the number of offenses

a person linn committed, for the purposes of determining a penalty,
has been eliminated for thin offense.

In sec. 13 In addition
tent of breath ns

Note provisions for seizure of driver®"s liceime
to provisions for refusal to submit to a rhemlcnl
trigger for seizure (above).

Page 1 of 5 rages



PRESENT LAW

lot conviction for DWI: 72 connccutive liourn imprisonment 1st conviction for DWI or rel"uaol to submit to n chemical test of brenth:
(AS 2B.35.030). Driver"s license revoked for 30 days revocation of driver®s license for 90 days minimum (sec. ?.). Fine:
minimum, or limited license and revocation for 60 days $250 minimum, $500 maximum (sec. 8) in addition to Jail time.

minimum. (AS 28.1S.1B1)
2nd conviction, DWI or refusal to submit to n chemical test of

DWI 2nd conviction for DWI or for refusal to submit to n test of breath (or equivalent elsewhere): One year minimum
chemical test of breath: Driver®"s license revoked and driver®s license revocation (acc. 3)} 20 consecutive days minimum
limited license may not be granted for one year minimum 20 consecutive days minimum imprisonment nnd n fine of $500 minimum
(AS 28.15.181). IT within five ye<;rn of a conviction for nnd $1000 maximum (sec. 8).
DWI or for refusal to submit to a chemical teat of breoth,
ten connccutive dayn minimum imprisonment, unless within 3rd or subsequent conviction for DWI or refusal to submit toa
one year of a previous conviction, then 20 drys. Court chemical test of breath (or equivalent elsewhere) in any combination
=gy order participation in alcohol education or rehabili- of three or more: permanent revocation of driver®s license (sec. 3).
tation program (AS 28.35.030). Subsequent convictions 30 consecutive days minimum Imprisonment nnd a fine of $1000 minimum
treated by the snme provisions except that limited and $2500 maximum (sec. 8). No change in provision on alcohol education
driver™s license privileges may not be granted for at nnd rehabilitation assignments by court.

three yearn upon a third or subsequent conviction.
Sentence may be suspended nfter the minimum sentence
lino been served”.

Limited license privileges arc removed for all DWI offenders.

I fi Changes Chart Page 2 of 5 I"ngco



rr.ssr.HT law D 6

DRIVING Ten dnysl imprisonment minimum. 14 consecutive dnys, pluo fines: $500 minimum nnd

WITH Suspension of sentence nfter minimum oentcncc served $1000 mnximum. No suspension of sentence.
LICENSE is possible.

CANCELED,

SUSPENDED,

REVOKED,

VIOLATION

LIMITATION

1 & Clump,os Clinrt Piirc 3 of 5 Pnp.nn



PRESENT LAW

IHrOUNDHF.NT Mo preaent provision.

INI (t Clinni'oii (,'linrt

Upon probable cnune of pence officer tlmt vehicle used In

DWI offense. Unices relenned, Impoundment la for 15 dnya If
no prior convlctlonn for DWI or for refusal to nubmlt to n
chemical teot of breath. IT a prior conviction In Alaska or

elsewhere for either, impoundment is for 90 dnys.

I’'np.e V of 5 I'np.nn



FORFEITURE Mo present provision. IT n prior conviction In Alaska or clsewliere for DWI or for
refusal to submit to s chemical test of brenth (or equivalent
elacwhorc), vehicle may be forfeited.

) fi Chnnp.cn Clmrt Tnp.e 5" of 5 Tap,on
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POUCH Y STATE CAPITOI

TTD81 HIEIDILATI® 507.X653800
LEGISLATIVE AFFAIRS AGENCY

M EMORANDUM January 31, 1983
SUBJECT: Drunk Driving — HB 6

(Work Order No. 13-0676)
TO: , Representative Mitchell E. Abood, Jr.
FROM: Russ Josephson

Legislative Counsel

Following is the sectional analysis of HB 6 which you
requested:

Section 1 amends AS 28.15.081(a) by adding the new
requirements for the driver®s license and application
examination: (1) that the applicant know the effects of
alcohol and drugs on drivers and the related dangers of
driving under their influence; and (@) that the applicant
know the laws relating to driving while iIntoxicated.

Section 2 amends AS 28.15.181(a) by adding a new basis for
the immediate suspension or revocation of a driver”s
license: the refusal to submit to a chemical test of breath
under AS 28.35.032, Refusal to Submit to Chemical Test.

Section 3 amends AS 28.15.181(c) by repealing and reenacting
it. Please refer to the accompanying penalties chart for
comparison between the current law and HB 6.

Section 4 amends AS 28.15.201(b)(1) by removing the
reference to the revocation of the license of a person
convicted of operating or driving a motor vehicle while
intoxicated. The revocation of the license of such a person
is handled in Sec. 3 of this bill.

Section 5 amends AS 28.15.201(c) by removing the references
to the issuance of a new driver"s licenses for persons
convicted of operating or driving a motor vehicle while
intoxicated, after a limited license period has expired
because, under Sec. 3 of this bill no limited license
privileges may be granted.



Representative Mi-tidhell E, Abood, Jr.
Page 2
January 31, 198 - d

Section 6 amends AS 28.15.291 by changing the penalty for
violation of the prohibition against driving while a license
iIs canceled, suspended, or revoked, or in violation of a
limitation on the license. The penalty is increased from 10
days to 14 consecutive days and a fine of $500 - $1000 is
added. In addition, the provision allowing the sentence to
be suspended after the defendant has been iImprisoned for no
less than the minimum period has been removed.

Section 7 amends AS 28.35.030(a)(2), the "DWI” section by
insetting the language to indicate that the alcohol levels
referred to in the existing statute are to be determined by
a chemical test given within four hours after the alleged
offense was committed. Note that the broader term na
chemical test” is used here, not "a chemical test of
breath™.

Section S amends the "DWI"™ section further by changing the
penalties for conviction. In addition, the five-year period
used for calculating the numbers of convictions on a
person®s record has been eliminated, thus making all
convictions count. The section also has been amended by the
use of new language that indicates that a conviction under
another law or ordinance, iIn this or another jurisdiction,
is counted as a conviction in Alaska for purposes of
determining how many convictions a person has and thus for
determining what the penalty should be, if the elements of
the 1aw or ordinance are substantially similar. The effect
of this amendment "is to close a "loophole™ if there were
minor differences between the law under which a prior
conviction had been obtained and the law under which a
subsequent conviction was obtained. Also, the provision

for suspension of sentence after the minimum sentence is
served has been eliminated, as it was iIn Sec. 6. A person
with multiple convictions for driving while intoxicated or
for refusal to submit to a chemical test of breath, or for a
combination of those two offenses (or another law or
ordinance with substantially similar elements), may have the
vehicle used in the commission of the latest offense
impounded and Tforfeited.

Section 9 amends AS 28.35.032(a) by adding to the existing
language on the refusal to submit to a chemical test of
breath a new provision for the seizure of the driver®s
license by the law enforcement officer after reading the
driver a notice and delivering the driver a copy of the
notice. The notice explains the revocation procedure and
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the right of court reviaw. The notice 1s a temporary
driver®s license, as well.

Section 10 amends AS28.35.032(b) to provide that the notice
of revocation or suspension of a driver®s license, as now
required, iIndicate that the action will be effective after
the temporary driver®s license provided for in Sec. 9 has
expired. Also, the section is amended to stay the
revocation or suspension action if the person initiates a
court action to rescind the Department of Public Safety®s
action. The three months® suspension or revocation period
iIs eliminated from this section. Some additional technical
changes were also made in this section.

Section 11 amends AS28.35.032(d) to provide new penalties
for the refusal to submit to a chemical test of breath under
the implied consent statute. The penalties parallel those
for conviction for "DWI"™ in several ways, including the
calculation of the number of offenses. Provision 1is made
for permanent suspension or revocation of the driver~s
license or the nonresident privilege to drive, and for the.
denial of an original license — if multiple offenses are
involved.

Section 12 amends AS 28.35.032(g) adding fines to the
penalties for refusal to submit to a chemical test of
breath, eliminates the five-year period used in calculating
numbers of convictions, and increases the penalties for
convictions. The sentence for multiple conviction cases may
not be suspended under the amendments of this section.

Section 13 adds new subsections to AS 28.35.033, Chemical
Analysis of Blood. This section provides for driver-™s
license seizure if a chemical test produces results
specified iIn subsection (a)(2). The procedure 1iIs the same
as that iIn Sec.. 9. In addition, the new language limits the
court proceeding in which the driver®s action to rescind the
suspension of revocation of the driver®s license is heard tc
two 1issues: (1) whether or not the arrest for driving while
intoxicated was valid; and (@) whether the chemical test
produced the results specified in subsection (@ (@ . The
penalties for administrative suspension or revocation for
"DWI"™ or refusal to submit to a chemical test of breath are
also set forth.

Section 14 amends AS 28.35.034. The section, formerly named
"Period or Revocation"™, is renamed '"Surrender of License or
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Permit”. The section is amended by the removal of the
provisions allowing the district court to find extenuating
circumstances and to modify or nullify the suspension or
revocation of a driver"s license or permit for refusing to
submit to a chemical test of breath. Additional minor
technical changes also were made.

Section 15 adds new sections to AS. 28..35 for the impoundment
and forfeiture of automobiles used in the commission of an
offense under AS 28.35.030 (Operating a Vehicle, Aircraft or
Watercraft While Intoxicated), and also for an offense under
AS 28.35.032(f) (Refusal to Submit to a chemical Test of
Breath) in the case of the forfeiture. In addition,
provision is made for the remission of forfeitures, a
procedure to allow persons with ownership or security
interests 1n a forfeited motor vehicle to claim the vehicle
through court proceedings.

Section 16 reoeals AS 28.35.211(a)(4), a provision
concerning suspension, revocation, or limitation of licenses
for three monrhs. The repealed provision has been replaced
by other provisions throughout this bill.

RI:1jb
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Sta»o Uep. Mitch Abood Is shown here participating in a demonstration in the affects of
aLohd on drivers held In Anchorage In January. Abood backs a bill that would stiffen

penalties for drunk drivers.

Drunk drivers
may lose their
cars, licenses

If Rep. Mitch Abood has his way, drunken
drivers in Alaska will face not only jail time
and fines but the permanent loss of tneir
driver’s licenses and their automobiles.

Those provisions are part of a coinprcl en-
siye drunken driving bill written by Abood
* a* drew strong support on Wednesday
durin6 a teleconference of the House State

“We have lived with this throat to our
AVB6S an” °Ur ~Ar(?7erty .for =*oo *onf£’"

The proposal mandates that police imme-
diately seize the driver’s licenses of anyone
shown by breath tests to be driving legally
drunk. Drivers who refuse to take breath-
alcohol tests after arrest also would have
their license taken under the bill,

The proposal would have police issue
suspects a temporary seven-day license after
their normal driver’s license was taken
away.

See Bock Page, DRUNK

(t ™o



Drunk drivers may forfeit vehicles and licenses, serve |

Continued from Page A-1 |

Drunk drivers could appeal the license
seizures to District Court judges. But unless
the judge ruled the confiscation was unfair,
the temporary license would expire after a
week and the suspect would be unable to
drive pending the outcome of the case.

Under present law, the state can suspend a
driver’s license if a person refuses a breatha-
lyzer test, but that suspension is not immedi-
ate. Drivers who do take the test and are
found to be drunk may have their licenses
suspended at th *discretion of the judge.

The Abood bill also requires longer license
revocations for convicted drunken drivers.

Following a first conviction, drivers
would lose their licenses for 90 days, three
times the term now imposed on first-time
offenders.

Current laws allow first-time offenders to
get special licenses with which to drive to
work. The Abood bill would prohibit such
licenses

Under the Abood proposal, second offend-
ers would have their licenses pulled for a
year, the same time provided now.

However, these with three or more convic-
tions would lose their licenses for good.
Current law allows judges to pull a license
for three years on a third conviction.

According to Anchorage Municipal Prose-
cutor Allen Bailey, no other state has the
power to permanently revoke a driver’s
license.

Advocates admit the license suspension
issue will draw plenty of legal fire, but they
contend the most controversial part of the
Abood bill is the section requiring confisca-
tion of the vehicles of drunken drivers.

>-3 -7?5

People facing first convictions under the
Abood bill would lose their cars for 15 days.
Drunken drivers with two or more convic-
tions would have their cars impounded for 90
days.

The bill also gives to judges the power to
permanently confiscate vehicles if the driver
hac vo or more convictions.

rrent state statutes allow police to
impound drunken drivers’ vehicles if they
are left in roadways and are a danger to
traffic. But those laws do not impose specific
time limits for impounding drunken drivers’
vehicles.

There also is no provision under current
law allowing for permanent confiscation of
vehicles for drunken driving charges.

"That’s really a giant step,” Bailey said.
"l don’t think any state has that.”

Abood’s bill requires that those who re-

iV "5 e»~

onger jail terms if bill approved

fuse breathalyzer tests after arrest face fines

andajaii kpns identical to those given
dri~P pi ptd drunk by breath testers.
Under the bill, jail time for a first

conviction is 72 hours in jail, identical to
current law. The fine would range from $250
to $500.

Second offenders, however, would pay
$500 to $1,000 and would remain behind bars
for 20 consecutive days. That jail term is
double what most second drunken driving
convictions now receive.

A person convicted of a three or more
offenses would serve at least 30 days.

"We are extremely enthusiastic,” said
Charles Landers, vice president of Mothers
against Drunk Drivers. "This bill addresses
many of the issues we think should be
changed.”
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Group asks Legislature
for stiffer DWI penalties

By CHRIS JARVIS
Empire Sutl Reporter

She's MADD about drunken driven, and the wants the Alaaka
Legislature to do something about It

June Gerrish knows all too well the pain than goes with drunken
driving-caused accidents. In December 1881, two of her
grandchildren, 13-year-old Scott Gerrish and his 10-year-old

: brother Wesley, were run down and killed by a car driven by a
idrunken driver as tl «y walked along a road in Glrdwood, a quiet
skl-resort town soutl of Anchorage.

The driver, Patrick Clemans, was last week sentenced to two
concurrent eight-year terms and two yean of probation by
Anchorage Superior Judge Seaborn Buckalew.

Gerrish said today she was pleased with the sentence, noting it
might serve as a warning to others of what can happen when driv-
ing while drunken and bow serious the courts treat the crime.

And though last week's sentencing ""took a lot weight off our
minds," she said she is not done with her fight against drunken
driving.

It b a fight that goes far beyond the boundary of the state's
largest city. This week a Juneau man who recently pleaded no con-
test to a negligent homicide charge in the drunken-driving death of
another 2S-ycar-old man last June was rgaln I . ested, this time ac-
cused of drunken tkiving.

about drunken driving

Some people withdraw from their anger and outrage, but
Garish b doing something about ben. She founded the Alaska
chapter of Mothers Against Drunk Driven, a national group of
citizens waging sn all-out war against drunken driving,

i The Alaska Chapter of MADD, started in September, now has
about 300 memben and will soots have chapters in Juneau, Valdez,
Seward, Palmer and Fairbanks.

Now she has brought her fight to the Legislature and the House
State Affairs Committee, which on Wednesday will bear her side of
the growing drunken-driving tragedy in Alaska.

"We're not againai drinking, but when they get in their can,
that’s our business,” Gerrish said.

Of her own experience, Gerrish said she never will forget the
deaths of her grandchildren and the pain it erected.

"It's not fair," she said. "There an' two kinds of death."

"The first, like the death of an old or very sick person, you can
understand .... You're still hurt, but you know why,” she said.

"But ilils was senseless; this was stupid," she said. "That'awhat
makes me mad; | don’t know why."

""We can never have another Christmas, we can never have birth-
days," she said of her tight-knit family.

Her son, tn Anchorage paramedic, had trouble returning to work
following (be death of bis sons. Gerrish said. One of the first calls
be received when he returned to work was to treat a 13-year-old
boy who had been Hi by a car, she sold.

""He had troubl. being in the same emergency room" under the
some circumstances, she said.

While It supports raising the drinking age to 21, MAnn Llaeven
more vocal about two other bills now under consideration in the
House.

The first, Introduced by House Speaker Joe Hayes, R-Anchorage,
would require proof of liability Insurance before a car can be
registered in the state 'so that Innocent victim* of motor vehicle
accidents may be recompensed for the injury and financial lots In-
flicted upon them."

The other bill supported by MADD wis Introduced by Rep.
Mitch Abood, R-Anchorage. It would Increase pcnaltie* for
repeated convictions for driving while intoxicated, refusal to take a
breathalyzer test and driving while a license la suspended or
revoked.

For example, the minimum sentence for someone convicted of
driving while his driver’s license is revoked following i conviction
for driving while intoxicated would be 14 day* in Jail and a $300
fine.

In Alaska, Gerrish aald, people don't have much trouble coming
up with the money to pay fines, *oibe wants the finet Increased to
mati more of an Impression on tkunken driven.

Other changes the bill mikes are a minimum Jail iTtn for those
who refuse, a second time, to undergo a breatalyzer te.t. Asecond
conviction would Increase the sentence to no less than .'0 days in
jail and a fine of at least $300.

A second conviction for driving while Intoxicated would result In
a sentence of at least 20 days In Jail and a fine of at ir ist $300.

A third conviction would result In a sentence of no less than 30
days tn Jill and m fine of it least $1,000.

The bib slso would allow a police officer to notify the driver it
the time of arrest that he fsces license revocsUon.

Th» revocation, could be appealed to the court within seven
days. If not sppesled, the revocation stands.

s
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CS for House Bill No. 6 (Judiciary.).-; —i
fcq
"An Act relating to driving a motor vehicle.”
House Bill No. 6 amended would increase the penalties cohol

related driving offenses. Specifically:

Section 11 AS 28.15.291 sets the penalty for first offense driving
with a suspended license as the result of a conviction of driving a
motor vehicle while intoxicated at 30 days. The penalty for second or
third offense driving with a suspended license as the result of a
conviction of driving a motor vehicle while intoxicated would be 90
days.

Section 13 AS 28.35.030 (c¢) raises the penalty for second offense
operating a motor vehicle while intoxicated to 20 consecutive days. The
penalty for a third conviction v/ould be raised to 30 consecutive days.

Section 16 AS 28.35.032 (g) sets the penalty for second offense of
refusing to submit to chemical test at 20 days; third offense 30 days.

If CS for House Bill No. 6 is enacted, the increases in penalties
set out in Sections 11, 13, and 16 would result in the need for 22
additional minimum security beds.

Recommended by:
vr V. ErxfelJ'f Director
Division of Adu,t Corrections

Date: A a f?£3

Approved by:
Robe/"1 London Smithy *h.D.

tr ConZnssioner

Date: m



STATE OF ALASKA

FISCAL NOTE

l. REQUEST
8i111/Resolution No.:CS for HB 6 (Jud.)
Title:Act relating to driving a m.v.
SponsoTT  Judiciary CommiTtee
Requestor: Finance Committee

EXPENDITURES/REVENUES:

Revision t)c.te 78 8T

FISCAL DETAIL

Agency Affected: Health & Social Services
Program Category Affected: Justice-

BRU, Program of Subprogram(s) Affected:
Adult Confinement

(Thousands of Doll ars)

Fy 83 Fr 8 F 8 FY 86 FY 8 FY 88
OPERATING
100 PERSONAL SERVICES 419.7  444.9 471.6
200 TRAVEL 2.0 2.1 2.2 2.4 2.5
300 CONTRACTUAL 39.6 42.0 76.7 81.3 86.2
400 COMMODITIES 68.6 72.7 80.7 85.6 90.7
500 EQUIPMENT : - 4.5 : :
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC 6.9 7.3 7.7 8.2 8.7
TOTAL® “OPERATING....... -0- 117.1 124.1 591.5 622.4  659.7
CAPITAL T -Tf- r2?2ts'so" o1 o TP
REVENUE | -o- m -0- -Uu-  ~ -0- -0- -0-
UNDING: (Thousands of Dollars)
generAl Fund -0- 2,97/.1 1241 "5"9T79 622.4  659.7
FEDERAL FUNDS
OTHER (Specify Source)
POSITIONS:
FULL-TIME® -0- -0- -0-1 9 - = ..o
PART-TIME
TEMPORARY

I11. SOURCE OF FUNDS TO OFFSET FISCAL

The source of funds to offset the fiscal
by the sponsor.

IMPACT OF BILL:

impact of this bill has not been identified

IV. ANALYSIS: Attach a separate page for any Analysis y, A~
Prepared By: Roger C." Lange ’\C7\A ->P A A {iA A Phone:465-3376
Division: Adult Corrections U~ J Date:Mayd, H
Approved by Commissioner: Date:_*?77\n < j*|
Department  Health & Social Services / /
Distribution:

Original to Legislative Finance

Copy to
Copy to
Copy to
Copy to

Office of Management and Budget (for Legislature introduced bills)
Department (for Governor introduced bills)
Sponsor

Requestor (if different from Sponsor) 3/8/83
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IV. ANALYSIS:

No. 6 (Judiciary)

A.  Assumptions

1.

Bed

Impact

The passage of this bill will result in the need for 22 additional minimum
security beds within the Alaska correctional system. The sections of the
bill which affect increased inmate population projections are:

a.

Section 11

Statistics furnished by the Department of Public Safety show 181
persons were convicted in 1982 for driving with a suspended or revoked
license where the original offense resulting in the loss of license
was driving while intoxicated (DWI) or implied consent (refusal to
take a breathalyzer test). For purposes of this fiscal note, that
number was used for calculating the increased persor. oays of incar—
ceration resulting from increased sentences to 30 or 90 days. It w/as
assumed that 80% of the offenders would have been convicted only once
in the previous 15 years and 20% convicted more than once in the
previous 15 years.

The following calculations also consider that the offender would

have been given a minimum sentence of 10 days previously, and it is
assumed that every offender will earn all good time for which they are
eligible. Therefore, 145 offenders would serve an additional 15 days
and 36 offenders would serve an additional 60 days. This results in
the need for an additional 11.88 beds.

Section 13 »

This section of the bill increases the minimum sentence for second
time drunk drivers from 10 days to 20 days and third and subsequent
time drunk drivers from 10 days to 30 days. It is estimated that
would be 450 repeat offenders affected by this legislation, 425 second
offenders and 25 third offenders. The additional sentence length to
be served, assuming all good time will be earned is 12 days for second
time offenders and 20 days for third offenders. This increased
sentence length results in the need for 9 additional minimum security
beds.

Section 16

This section provides new penalties for refusal to take a chemical
test similar to the sentences to be imposed for driving while intoxi—
cated. Statistical data for this offense was not available. There—
fore, it was assumed that 20 individuals would be convicted with one
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prior and 7 individuals would be convicted with 2 or more prior
offenses. This would result in the need for 1.1 additional beds.
d. The summarv of a, b, and c above is 21.98 beds, which were rounded to
22 beds.
2. All persons convicted would receive the minimum sentence and all persons
would earn all good time for which they would be eligible.

3. Inflation of 6% per year was used for the entire period of the fiscal note.
4. The new beds would not be available for occupancy until July 1, 1985. This
will result in further overcrowding of the existing facilities for two

years.

5. One additional position is needed for every 2.5 prison beds. Therefore,
9 correctional officers are needed to provide the security and supervision
of the inmates. These positions would be requested for FY 1986.

B. Procram Summary:

1. Positions
1 - Correctional Officer I11
8 - Correctional Officers 11
These positions are needed to provide for the security of the institution
where the beds will be constructed and for the supervision of the addi—
tional 22 persons (full-f’me equivalents) within the Alaska corrections
system.

2. Other Expenditures

The fiscal 1impact will be experienced as soon as the bill becomes law.
Therefore, the incremental costs directly related to inmate care are
identified in FY 1984. Position costs and costs related to building
operations are not included until FY 1986.

a. Travel - $2000. Inmate transportation to point of arrest when
released from custody.

b. Contractual - $39,600. Medical expenses for 22 full-time equivalent
inmates at $1800 per inmate per year.

c. Commodities - $68,600. Food, clothing, bedding, etc. for 8,085 inmate
days at $8.48 per day.

d. Grants - $6,900. Inmate gratuities paid for persons working in the
kitchen, or janitorial/maint.enance crev/s, etc.



FISCAL NOTE
CS for House Bill No. 6 (Judiciary)
Page 4
e. Capital Expenditures
.22 bees @ $130,000 per bed = $2,860,000
D. Economic Impact:
Passage of this bill should not significantly impact the State®s economy.
E. Impact on Local Governments:
There would be r.o fiscal impact on local governments unless they changed local
ordinances related to DWI to include the same penalties contained in this bill.

.The fiscal impact would occur for local government units who contract with the
State for the care of prisoners for local offenses.
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11.
12.

13.
1A
15.

16.
17.
18.
19.
20.
21.

01-1136 17/621 « 15

COMPONENT..

laeeflpm jaaaoee

POSITION TITLE RANCE/STEP BARG. UNIT FORM 12  PAGE/LINE
Correctional Officer 11 (8) 13/B G
TYPE OF POSITION  STAFF MONTHS  RP NUMBER PCN NUMBER BRU PRIORITY LOCATION ELECTION DISTRICT
PFT 96
CONTINUATION LEVEL 7 AUDITION JUSTIFICATION
TYPE OF EXPENDITURE 1FOTT
1 These positions will provide security coverage for the
PERSONAL SERVICES 0T 26,960 inli)Inuiii security beds resulting from enactment of CS
Sa lory 223,G0B Shift UilT. for House Bill No. G (Judiciary).
HoiioT lis 69,167 0.UUU
Suppl oinaiilo1 Dono flLo 15,057 Single position costs:
Fixed Benefits 25,008
TOTAL PERSONAL SERVICES 01 369,576 Salary $27,951
Travel 02 Overtime 3,371
Contractual 03 Shift Diff. 1,011
Commodi ti es o 1,600 Benefits 13,864
Equipment 05 4,000
Other $46,197
TOTAL COST 1757m
RECEIPT CODF. FUND INC SOURCE
Fodoral Rocoipts 1002
C.F. Ma“cch 1003
Ccnoi’jl Funds 100"t 375,176
1-A Recolpts 1005
Program Rocolpts 1020
Other
FOR USM USE ONLY
"(A KEY NUMBER
-rr. mfrra'Vi— JLoL
agency Corrections
Offender Confinement, Reformation,"” | FY 84
PROCRAM & Supervision -
Bl) Adult Confinement Page of

Revised Date



POSI111011 TITLE

L Correctional Offlcer 111
TYPE OF POSITION STAFF HONTHS RP NUMBER
3 2.
PFT 12
3. CONTINUATION LEVEL | X | ADDITION |
< 1YPE OF EXPENDITURE
1 2
PERSONAL SERVICES
5 salary 30,944
6. Benefits 9.446
7. Supplemental Benefits 2.165
8. Fixed Benefi ts 1.236
9. 10TAL PERSONAL SERVICES 01
10. Travel 02
11. Contractual 03
,2. Commodities (04
13. Equl pinont 05
li.  other
15. 101AL COST
RECEIPT CODE FUNDINC SOURCE
16. Federal Receipts 1002
17. C.F. Hatch 1003
18. Ceneral Funds 100%*
19 I-A Receipts 1005
20. Program Receipts 1028
21. Other
1 1FOR OSH USE ONLY
| :1 AA KEY NUMBER ----- = —
ACGNCY
procram
13 REQUEST FOR
NEW POSITION BRU
Pssweinmwobob component

RANCC/STEP BARG. UNIT  FORM 12  PAGE/LINE IVATPROY;
15/A G WM
PCN NUHBER BRU PRIORITY LOCATION ELECTION DISTRICT
JUSTIFICATION
W i nese pus®iviia will J0VC Dupci VATl o JLvur |
T $ 3371 S5LOTT TOT Lite new minimum seeui iljr ueui icauiuny null
Shift Diff the passage of CS for House bill No, 6 (Judiciary).
$ 1011 oingie position cusls
Salary $ 30, QAA
20173 uvernme 3,371
Shift Diff. 1011
200 ueneTics vt p***
500" $ B0,i73
un50.873_
50,073 -
""" —mIVH X Imrl
Corrections o
DTTeruler Confinement, Ketorination,
& Supervision
Adult Confinement Page of

Revised Date
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STATE OF ALASKA

FISCAL NOTE Revision Date , 1907
1. REQUEST I1.  FISCAL DETAIL
UTTTTResolution No. :SCSCS11B 6 (S.A.) Agency Affected:Health A Social Services
Title:Act relatirnc; to driving a m.v. Program Category Affected: Justice
Sponsor: Jud~iciary Comnii llLee BRU, Program of Subprogram”s) Affected:
Requestor:~Tinance Committee Adult Confinement

EXPENDITURES/REVENUES:  (Thousands of Del™ ars)

FY 83 FY 8 FY 85 FY 86 i. Fy 88
OPERATING
1U0 PERSONAL SERVICES 419.7 444.9  471.6
200 TRAVEL .0 271 2.2 2.4 2.5
300 CONTRACTUAL 39.6 42.0 >6.7 81.3 86.2
400 COMMODITIES 68.6 72.7 80.7 85.6 90.7
500 EQUIPMENT : : 4.6 : :
600 LAND & STRUCTURES
700 GRANTS, CLAIMS. ETC 6.9 7.3 7.7 8.2 8.7
TOTAL" (M A T IN G " i _0_ YT T 124. 1 59 1.5 =~ 6 2 2 . 4" "6 59 .7
CAPITAL W [if,860. (1 11 et
--------------- REVENUE " r -o- - -0- -0T- -0 - -0- -0 -

FUNDING:  (Thousands of Dollars)
GENERAL FUND -0- 2,977.1 12a. 1 591.5 622.4  659.7
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS:
FULL-TIME -0- -0- -0- 9 9 ¢
PART-TIME
TEMPORARY

I11. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

The source of funds to offset the fiscal impact of this bill has not been identified
by the sponsor.

IV. ANALYSIS: Attach a separate pagel0r any Analysis

1s? <7T <
Prepared By: Roger C. Lange .- Phone:465-3376
Division:  ~Adult Correct:ion's // Date: May 17, H |
Approved by Commissioner: _ C/fy /[tfT'atf .f;M 21 Date ref*/ n

Department llea Ith & Social Services //

Di stribuLion:
Original to Legislative Finance
Copy to Office ol Management and Budget (for Legislature introduced bills)
Copy to Department (for Governor introduced bills)

Copy to Sponsor
Copy to Requestor (if different from Sponsor) 3/8/83



FISCAL NOTE

SCSCS House Bill No. 6 (State Affairs)
Page 2
IV. ANALYSIS:
A. Assumptions
1 Bed Impact

The passage of this bill will result in the need for 22 additional minimum
security beds within the Alaska correctional system. The sections of the
bill which affect increased inmate population projections are:

a.

Section 11

Statistics furnished by the Department of Public Safety show 181
persons were convicted in 1982 for driving with a suspended or revoked
license where the original offense resulting in the loss of license
was driving while intoxicated (DWI) or implied consent (refusal to
take a breathalyzer test). For purposes of this fiscal note, that
number was used for calculating the increased person days of incar—
ceration resulting from increased sentences to 30 or 90 days. It was
assumed that 80% of the offenders would have been convicted only once
in the previous 15 years and 20% convicted more than once in the
previous 15 years.

The following calculations also consider that the offender would

have been given a minimum sentence of 10 days previously, and it is
assumed that every offender will earn all good time for which they are
eligible. Therefore, 145 offenders would rerve an additional 15 days
and 30 offenders would serve an additional 60 days. This results in
the need for an additional 11.88 beds.

Section 13

This section of the bill increases the minimum sentence for second
time drunk drivers from 10 days to 20 days and third and subsequent
time drunk drivers from 10 days to 30 days. It is estimated that
would be 150 repeat offenders affected by this legislation, 425 second
offenders and 25 third offenders. The additional sentence length to
be served, assuming all good time will be earned is 12 days for second
time offenders and 20 days for third offenders. This increased
sentence length results in the need for 9 additional minimum security

beds.
Section 16

This section provides new penalties for refusal to take a chemical
test similar to the sentences to bo imposed for driving while intoxi—
cated. Statistical data for this offense was not available. There—
fore, it was assumed that 20 individuals would he convicted with one
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prior and 7 individuals would be convicted with 2 or more prior
offenses. This would result in the need for 1.1 additional beds.

d. The summary of a, b, and c above is 21.98 beds, which were rounded to
22 beds.

All persons convicted would receive the minimum sentence and all persons
would earn all good time for which they would be eligible.

Inflation of 6% per year was used for the entire period of the fiscal note.

The new beds would not be available for occupancy until July 1, 1985. This
will result in further overcrowding of the existing facilities for two
years.

One additional position is needed for every 2.5 prison bods. Therefore,
9 correctional officers are needed to provide the security and supervision
of the inmates. These positions would be requested for FY 85.

B. Program Summary:

1.

Positions

1 - Correctional Off cer Il
8 - Correctional Officer Il's

These positions are needed to provide for the security of the institution
where the beds will be constructed and for the supervision of the addi—
tional 22 persons (full-time equivalents) within the Alaska corrections
system.

Other Expenditures

The fiscal 1impact will be experienced as soon as the bill becomes law.
Therefore, the incremental costs directly related to inmate care are
identified in FY 84. Position costs and costs related to building
operations are not included until Y 86.

a. Travel - $2000. Inmate transportation to point of arrest when
released from custody.

b. Cor.iractual ==$39,600. Medicalexpenses for 22full-time equivalent
inmates at $1800 per inmate per year.

C. Commodities - $68,600. Food,clothing, bedding, etc. for 8,085 inmate
days at $8.48 per day.

d. Grants - $6,900. Inmate gratuities paid for persons working in the
kitchen, or .janitorial/maintenance crews, etc.
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e. " Capital Expenditures
22 beds @ $130,000 per bed = $2,060,000
D. Economic Impact:
Passage of this bill should not significantly impact the State®s economy.
E. Impact on Local Governments:

=There would be no fiscal impact on local governments unless they changed local
ordinances related to DWI to include the same penalties contained in this bill.
The fiscal impact would occur for local government units who contract with the
State for the care of prisoners for local offenses.



POSITION- TITLE
Correctional Officer Il (8)
TYPE CF TOSITION  SIAFF MONTHS

PFT 96
CCNIINJAT ION LEVEL ADDITION EZE
IVIT UF EXPEND I1UUE

RP NUMBER

1
PERSONAL SEUVICLS
Sitrvy 223,600
llcucf I'ls G"JJG/
Supp Icii*fiiL.i | Hone fllLa 15,057
Fi*ed Benefit. 25,800
y 101AL PERSONAL SERVICES a
0} Tras-cl 02
0] Contractual 03
Co.*,V)adi tics E
T equipment 6
Other
T TOTAL COST

RECEIPT CODE FUNDING SOURCE

}6. Federal Receipts 1CQ2
1= C.F. Patch 10(3
18. Ccnoral Funds 1C0"i
19. 1-A Rccoipts 1005
CO. Program Receipts 1020
21. Other

FOR OiM USE ONLY
"iA KEY NUMBER

agency
13 REQUEST FOR e
NEW POSITION . e

COMPONENT

RANGE/STEP BARG. UNIT FOR.V 12
13/B mG
PCN NUMBER BRU PRIORITY LOCATION
JUSTIFICATION
These positions will
0T 26,960
Shift Diff. for House Dill No. 6 (Judiciary).
0.-uuo . .
Single position costs:
369,576 Salary 1,951
Overtime 3,371
Shift Diff. 1,011
1,600 Benefits 13,064
4,000
$46,197
3/5,1/0"
375,176
Corrections
Uilender Confinement, Reformation,
& Supervision
Adult Confinement P.IfIC

ELECTION O01STRICT

PACE/LINE

provide security coverage for the

Revised Dntc

of

minimum security beds resulting from enactment of CS

| FY 84 S



POSITION TITLE

L Correctional Officer 111
9 TYPE OF POSITIOf. STAFF MONTHS RP NUMBER
" PFT 12
. L | |
A. TYPE Or EXPENDITURE
1 7
g_ PERSONAL SERVICES
5. Salary 30,944
64  Benefits 9,445
Supplemental Benefits 2.155
. Fixed Benefits 3.236
c 101AL PERSONAL SERVICES 01
10. Travel 02
11. Contractual 03
12. Corded 1ties 0<
13. Equlp~ont 05

1u. Otficr

S. TOTAL COS!

RECEIPT CODE

16.
17.
18.

20.
21.

FUNDING SOURCE
Federal Receipts 1002

G.F. Match 1003
Cencral Funds 1004
1-A Receipts 10CS
Program Receipts 1028
Other

T

FUR OiM USE ONLY

<A KEY NUMBER

CVvUJ6 17/02)- 13

KT LT, 7.007™ el [ 6777

agency
program
nPii

COMPONENT

RAN](-SéE;'SAIEP BARG. UNIT FORM 12  PACE/LINE XABRIS
PCN NUMBER ~ BRU PRIORITY LOCATION ELECTION DISTRICT .
mULtil-:
JUSTI FI CAT ION
AMOUNT . . ] . .

3 These positions will provide supervision of security
oT $ 3371 staff for the new/ minimum security beds resulting from
shift Diff. the passage of CS for House Bill No. 6 (Judiciary).

$ 1011 . L

Single position costs:
Salary $ 30,944
50,173 4 ’
- Overtime 3,371
Shift -Diff. 1,011
200 Benefits 14,047
500" $ 50,173
jtsum
50.873
~ = -==Irrr
Corrections
OTTencier "Confinement, KcFormation,
& Supervision
Adult Confinement PNoo of

Roviscd Date

FY 84



ARGET: LJHL
ALL MEMBERS, ALASKA LEGISLATURE

JUNE GERRISH 5800 GLENN HIGHWAY, ANCHORAGE 9
H 338-0383 W 333-HABD

REPRESENTATIVE CLOCKSIN WAS WRONG WHEN HE SPOKE TO THE HOUSE,
SAYING 1 WAS IN SUPPORT OF HIS AMENDMENTS TO HOUSE BILL 6, 1

AM NOT IN SUPPORT OF THEM! NO PERSON HAS A RIGHT TO USE MY NAME
WITHOUT WRITTEN CONSENT, IN FACT, I PLEADED WITH HIS AIDE

TO HAVE REPRESENTATIVE CLOCKSIN PASS HOUSE BILL 6 WITHOUT
AMENDMENTS .

I REEMPHASIZE THAT | M NOT IN FAVOR OF ANY AMENDMENT TO HB 6

/S/ JUNE GERRISH, PRESIDENT

iSG 83-00017343 PRTY 1
rROM; JUNE, ANC LIO
atttt; imi ¢"™r" " ponm



5/12/83 1 SHIRL.EE ANC LIDM .172B1
TO: ALL MEMBERS , ALASKA HOUSE OF REPRESENTATIVES

FROM: CRISS TETRAULT, 1711 OXFORD, NO. 2, ANCHORAGE 9950
H 561-4345 W 278-4145



SG 83-00016881 F'RTY 1 15:45:28 GRIG: LAO1 IN= 0018
ROM: SHIRL.EE ANC LID TO: ROMS JUNEAU INFO
ARGET: LJI-IL SUBJ: POM

LL MEMBERS, ALASKA LEGISLATURE

LANI GERRISH, P.0. BOX 324, GIRDWOOD 99587
MSG: 272-3607

S PARENTS OF TWO SONS KILLED BY A DRUNK DRIVER,
HIS HAPPEN TO OTHER FAMILIES. PASS HOUSE BILL 6

XX XXX KKK XK KXX KK X KRX KX XKRX XX XXX KXRX XXX XXKKXXBXXXXXKEXXX XXX XXX



11/83, JUNE, ANCH LIO, MSG 16706

ALL MEMBERS OF THE LEGISLATURE fS .
.............. Im ~CE|jy

QM PHYLLIS JONES, 5800 GLENN HIGHWAY APT 5, ANCHORA& AK
H- 333-6233

URGE YOU TO PASS HB 6 (DRIVING A MOTOR VEHICLE) BECAUSE iifcvF&i
IEDED FOR THE CITIZENS OF ALASKA.

/&

11/83, JUNE, ANC LIO, MSG 16706 A

ALL MEMBERS OF THE LEGISLATURE

:0M: LANCE KEY SRA 28 MONTE ROAD, EAGLE RIVER, AK 99577
HW- 265 -4372 H- 694-4441 VT

6 (DRIVING A MOTOR VEHICLE) WILL BE VOTED ON SHORTLY. I FIND Il HARD
COMPREHEND ANY ELECTED OFFICIAL THAT WOULD VOTE AGAINST PASSAGE OF

BILL. TOU MUSI STOP THE ALCOHOL RELATED SLAUGHTER ON OUR STRFFTS
D HIGHWAYS. YOU CAN HELP STOP THIS RUTHLESS KILLING. DO SO NOW.

H/83, JUNE, ANC LIO, MSG 16706
ALL MEMBERS OF THE LEGISLATURE

OM: JUNE GERRISH, 5800 GLENN HIGHWAY, ANCHORAGE, AK 99504
H- 333-MADD OR 338-0383 *

PRESIDENT OP MADD, | AM SPEAKING FOR 350 MEMBERS PLUS APPROXIMATELY

OIJSANDS OF CONCERNED CITIZENS THAI CALL ME FOR THE SAFETY OF OUR HIGHWAY
EASE PASS' IHIB 6 (DRIVING A MOTOR VEHICLE).

*****************************************************#********** ****## #
t1 )
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~IAMANAANL NAANAANAMMMALNNN Ay yy - 225 st % L iy s - WLYYAY % WAAAAAXL v
- > 7 72
Y, 77. = VY LYYy V.
WY LY Y YTy vy Ve v e v Y\ Y L Ny v vy v v \va% vay e ty\v,vvwvvvw, vy L v e
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11783, JUNE, ANC LIO, MSG 16706

L A ALL MEMBERS OF THE LEGISLATURE a 1 -

"OH: JANE DIAL, 6700 FT"ICKWICH PLACE, ANCHORAGE, AK 995,04 / ==m)Gr

H~ 337-6579 " /C?
fe "eceivlj

SUPPORT HB 6 (DRIVING A MOTOR VEHICLE) AND | WOULD LIKE~tO HAVE IT
SSED.

-7>

BAX X XXXXE* X XXXXXEXXXXXXXXXXXXXXXXXX* XXX XXAAXXXAAXAXXX B XX XAXXXrxi

11/83, JUNE, ANC LIO, MSNG 16706
<N\ . e’cr ‘of*

ALL. MEMBERS OF THE LEGISLATURE /=/ L = "3 A
v , p* RECEIVED -0

TOM: UADDEN SCHARDER, 3315 FAIRBANKS STREET, ANCHORAG"y AK 99503
H- 688-9869AND 274-5637 \<u /4

mA CONCERNED CITIZEN INTERESTED IN STOPPING THE DEATHS WA~V E - D ""ONES
:CAUSE OF DRUNK DRIVERS, I URGE YOU TO PLEASE PASS HB 6 (DRIVING A

3TOR VEHICLE).

TR @ R KX XXX XXX FXHEX T XXXX XX 9% B HHEXXXXXXXT X FHEXFXXXXXXXX B X XX XXX X VXX

"11/83, JUNE. ANC LIO, MSG 16706
> mALL MEMBERS OF THE LEGISLATURE
K - 1
OH: THELMA SINNETT, 2001 SALEM COURT, ANCHORAGE, AK ,99504
W- 265-4370 H- 562-4367

*QUEST YOUR SUPPORT OF HB 6 (DRIVING A MOTOR VEHICLE) IN THE UP-COMING
)TE. AS THE MOTHER OF A YOUNG SON RECENTLY KILLED BY A DRINKING DRIVER,
PLEAD FOR YOUR YES VOTE.

XXX XXX XXX XX XXX XX XXX XX XX XXX XXXXXXXXXXKXXXXXXXXX XX XXXX XXX XXX XXX XXXX XXX XXX X
11/83, JUNE, ANC LIO, MSG 16706
ALL MEMBERS OF THE LEGISLATURE

DM: BOB BRINK, P. 0. BOX 91, ANCHORAGE, AK 99510
2211 SUNBURST CIRCLE, ANCHORAGE, AK
H- 274-1460 W- 274-3576

»Clk OF LEGISLATIVE ACTION ON JUDO CUP 84 FUNDING REQUEST WILL LIKELY
:SULT IN CANCELATION OF THE PRE-OLYMPIC EVENT AND 14 COMMUNITY CULUJR-

. EXCHANGE, IN ADDITION TO LOSS OF PRESTIGE AND MEDIA ATTENTION, ALASKA
LL NOT BE A SERIOUS CANDIDATE TO HOST FUTURE WORLD CLASS EVENTS. WILL

i) HELP?

XXXXXXXXXXXTEX X XXX XXX XXXXXX XXXXXXXXXXXXXXXXXXXXXXX XXX XXXXXXXXXX XXXXX WXXXXX

S\ YAV \YAVSVAVAVAVAVAVAVAARVAVAVAVAY/ /EEAVARRY- VAV AVEA



iS6G 83-00016742 PRTY 1 05/11/83 13:01:10 ORIG: LAO1 IN= 0007 QUT=

0056
FROM: SHIRLEE ANC LIO TO: POMS JUNEAU INFO
TARGET: LJHL SUBJ: POM
FO: ALL MEMBERS, ALASKA LEGISLATURE
FROM: WANDA WHEELER, 1610 PATTERSON, ANCHORAGE 99504
H 333-4382
I URGE PASSAGE OF HOUSE BILL 6, RELATING TO DRUNK DRIVING.
AHHHH > “HHHHHHE S HHH HHHRHHHS R B H SRR H R
RV
b »

SFNP~VI-rVE = > itfflwy M f v Vre?<drrsr ->r1'Yi'Wt*, tenttr"frw >MW ‘" - jrT.



\ -
G 83-00016721 FRTY 1 05/11/83 12:35:34 ORIG: LAO1 IN* 0006 GUT= 0051

"OH: SHIRLEE ANC L.IO TO: POMS JUNEAU INFO L<VBUVTTp™j "~
RGET: LJHL SUBJ: POM

ALL MEMBERS, ALASKA LEGISLATURE

ELAINE DAW, 3845 BAXTER ROAD, ANCHORAGE 99504
H 338-5962

FIRMLY SUPPORT HOUSE BILL 6 (RELATING TO DRIVING A MOTOR
EHICLE) AND HOPE YOU WILL, TOO.

EXXXXX XXXXXXXXX FXFFRFFFF S XEXXXXXX X FTFXXFFF X EXXXX XX XF XXXXX

ALL MEMBERS, ALASKA LEGISLATURE

RUBEN WANG, SRA BOX 21110-B ANCHORAGE 9950
(RES: HILLSIDE) H 344-2136 W 344-2561

LEASE URGE ALASKA STUDENT LOAN PROGRAM TO GRANT FINANCIAL
ID TO THOSE WHO ARE ENROLLED. IN DSC DOCTORAL PROGRAM.

HIS COMMITTED ALASKAN EDUCATORS WILL SERVE THE STATE TO
HEIR EXCELLENCE.

/S/ RUBEN WANG

FXEXXXKXAXXXX-XXXXE XX XK X-XXXXXXXXX XK KX XX XXX XXX XBX XXX XXX XK X

ALL MEMBERS, ALASKA LEGISLATURE

MARK RAUCH, SRA BOX 62-EL*, ANCHORAGE 99507
(5950 CHI SANA) H 349-2827 W 274-2662

URGE FULL FUNDING OF WICI-IE STUDENT EXCHANGE PROGRAM. -
h A NINE-YEAR RESIDENT OF ALASKA I PLAN TO ATTEND LAW
JCHQQL IN OREGON BEGINNING AUGUST, 1983. IT WILL BE
FINANCIALLY IMPOSSIBLE IF WI'CHE IS CUT AS PROPOSED BY

ELNATE FINANCE. I HAVE A FAMILY OF FOUR 10 SUPPORT.
HANKS.

XXXXX* XXX X XXX XXX XX XX XXX XXXXXXXXXXXXXXXXXXXXXXXXX > XXXXXX

A v A P



?G 83-00016760 PRTY 1 05/11/83 13:28:45 ORIG: LAO3 IN* 0002""" Qﬂ{ﬁ «07.
donsT JUNE, ANE LTO 4. poM. N3 INFO = W
mRGET: LJHL SUBJ: POM

"11/83, JUNE, ANC LIO, MSG 16760 $
3: ALL MEMBERS OF THE LEGISLATURE

(OM: DENNIS DAVIDSON, 9090 PRINCE OF PEACE, EAGLE RIVER, AK 997N
H- 694-4646

AM OPPOSED TO ANY ALTERATION OR MODIFICATION TO THE LITTLE DAVIS-BACON
Tw.

XXX AXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XXX XXX XXXXXXXXXXXXXXXXXXXXXXXX XXXXX

/1 1/83, JUNE, ANC LIO, MSG 16760
D: ALL MEMBERS OF THE LEGISLATURE

ROM: JULITANA REED, 101 DUNNELL APT 1-B, ANCHORAGE, AK 99508
H- 333-7110 W- 265-9268

Ah IN FAVOR IN HB 7 (MOTOR VEHICLES) BECAUSE 1 WAS A VICTIM OF AN ACC“BENT
HERE THE DRIVER DID NOT HAVE CAR INSURANCE AND LIABILITY. NOW 1 DONI1T HAVE
CAR TO GO TO WORK AND INCONVENIENT TO THE COMMUNITY AS I AM A MEMEBEROF
Ivil. AIR PATROL AND ALL THE RED TAPE | HAVE TO GO THROUGH TO GET A. CAR.

EXXXXXXXXXKXXXKXXKXXXXXXXXXXXXXXXXXXXXXKXXXXXXXXXKXXXXXXXXXXK X-XXXXXXXXXXXXXKXXXXX XXX

=X
G 83-00016785 PRTY 1 .05/11/83 13:36:08 ORIG. LAOS IN* 0002 OUT* 0072 ,
OM: SHIRLEE, ANC INFO TO: POM, JUNEAU INFO
RGET: LJHL SUBJ: P O M *
TO: ALL MEMBERS OF THE LEGISATIJRE
ROM: ROBIN HARTLIEB, 11041 LIPSCOMB, ANC H 344-5478

MAIL: 1331 WEST 7TH AVE, ANC 99501

I URGE THE PASSAGE C)F HB 6, RELATING TO DRUNK DRIVING LAWS.



SG 83-00016816 PRTV 1 (5/11/83 14:11:57
ROM: SHIRLEE ANC LI10 0 -
ARGE.T: LJHL SUBJ: POM ]

u: AtL MEMBERS, ALASKA LEGISLATURE

ROM: JANICE POKQ

RNY, 5800 GLENN HIGHWAY, APT* 50, ANCH 99704
MSG: 348-0383

ERE KILLED =Y A DRUNK DRIVER* KEEP MY TWO
HILDREN ALIVE XND PASS HOUSE BILL NO* E-

FXXXXXXXXXXXX* XXX XXX XXXXXXX XXX XKXXXXKXXXXXXXXXXXXXXXXXX XX

1SG 83-00016743 F*PTY 1 05/1 1/83 14:34:51 ORIG
FAQM - JUNE, ANC LIO ja o pg'™m
ARGET: LJHL SIJBJ: P O M

"11/83, JUNE, ANC LIO, MSG 16743

|*O: ALL MEMBERS OF THE LEGISLATURE

ROM: BRENT JONES, 8240 HARTZELL ROAD, ANCHORAGE, pk 99507
H~ 345-0397? W-349-2724

..EASE EXPEDITE THE PASSAGE OF HB 117 AND SB 74 (SEXUAL ABUSE OF CHILDREN)™*

Sl 2k a) 00,0 6D 0.0 0 Git) 0 C9 000 00000000000 0000000000000 600006 0000000000006 000

I A A A A AR A AN L S R r

[VVVV-VVVV.

VVVVY VVVVE V. i joor

msassaE



G 83-00016802. PRTY 1 05/11/83 13: 12
ROM: SHIRLEE ANC LIO TO: POMS JUNEAU INFO
hRGET: LJHL SUE*J): POM

ALL MEMBERS, ALASKA LEGISLATURE

ROM: ROY DAW, 3845 BAXTER ROAD, ANCHORAGE 99504
H 338-5962 W 243-3404

AM VERY MUCH IN FAVOR OF HB 6 WHICH CALLS FOR MUCH STRONGE

ENALTIES AGAINST DRUNK DRIVERS. I HOPE YOU WILL VOTE IN
AVOR OF IT.

XXX XXX XXXXXXXKXXXXXXXXXXXXKXKXXXXXKXXXXXXXX XXX XXXXXXXXXXXXXXXX XX

SG 83-00016795 PRTY 1 (05/11/83 13:45:38 ORIG: LAOL1 IN= 0010
ROM: SHIRLEE ANC LIO TO: POMS JUNEAU INFO
ARGET: LJHL SUBJ: POM

0: ALL MEMBERS', ALASKA LEGISLATURE

ROM: ROSEMARIE SPENCER, 7210 KISKA, ANCHORAGE 99504
H 333-4520

STRONGLY SUPPORT HOUSE BILL 6 (DRUNK DRIVING) AND URG
TRICT MEASURES AGAINST DRUNK DRIVERS.
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1S6 83-00016951 PRTY 1 05/11/83 17:18:31 ORIG: L.AOL “-Iji "0023 OUT= 0139

ROM: SHIRLEE ANC LIO TO: ROMS JUNEAU VFftiFO A 'Vv'-v .
ARGET: LJHL SUBJ: POM

ALL MEMBERS," ALASKA HOUSE OF REPRESENTATIVES

RDM: BOB SINNETT, 2001 SALEM COURT, ANCHORAGE 99504
H 562-4367 U 276-4334

' AM IN TOTAL SUPPORT OF HOUSE BILL 6. ACT NOW, SAVE A LIFE.

XXX X XXX XXXXXXXXXXXXXXXXXXKXXXXXXXXXXX XXX XXX XXX XX Ak ko koo ek ok

?G 83-00016954 PRTY 1 05/11/83 17:23 =41 ORIG: L.AOO 1IN= 0004 Ci|JT= 01*2
:OH: JUNE, ANC LIO TO: POM, JNU I7FO
iRGET = LJHL SUBJe POM

_I_

*11/83, JUNE, ANC LIO, MSG 16954
3: ALL REPRESENTATIVES

*0M: GERALD L. “HOOD, 8500 PIONEER DRIVE, ANCHORAGE, AK 99504
H- 333-6589 W- 276-4334

r THE STATE OF ALASKA 1S TO STOP THE CARNAGE ON ROADS AND HIGHWAYS

m [RPETRATED BY DRUNKEN DRIVERS, HB 6 MUST BE ENACTED NOW. CANNOT
;GE YOU STRONGLY ENOUGH TO PASS THIS IMPORTANT LEGISLATION.

EXX XXX XXXXXXXTEFRXF R Ak kkhkkdkhk gk dkhkkh k| %k kkkk fhh kkhkkd dhxhxhxdkrd yyyy yxxx 8

83-0-0016980 PRTY 1 05/11/83

M- SHIRLEE ANC INFO n 1.7:50:06 ORIG: LAOS IN- 0007 .Ol)T= 0154
BET: LJHL SUBJ: o q A~ 10s POM, JUNEAU INFO
"0 :

ALL MEMBERS OF THE HOUSE OF REPRESENTATIVES

KOH. JOSEPH L. CARTER, 261A WEST 33RD, ANC 99503,
M H 248-0846 W 272-0453

PI INNADPFVTM?,E 6 (DRUNK DRIVING) TO PRC)VIDF HARSHER PENALTIES FOR

100YE G bk TLLESALY. “EARTNEOYROERs T b CRIE
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MSG 83-00016958 PRTY 1 05/11/83 17:24:09 ORIG: LAO5 IN= 0005 OQOUT= 0143
FROM: SHIRLEE, ANC INFO TO: POM, JUNEAU INFO

TARGET: LJHL SUBJ: P O M -

o'y« W. co

TO: ALL MEMBERS OF THE HOUSE OF REPRESENTATIVES
\ /
FROM: DIANA ADLEY, 8020 UOODGREEN CIRCLE, ANC 99502"™ _H 349-3.617 W 263-5484

I SUPPORT HB 6. FOR SOME, THIS LEGISLATION COMES TO LATE. WE NEED TO
HELP SAVE OTHERS FROM BECOMING VICITIMS OF THIS INCREASING CRIME. I LOST
A FRIEND TO A DRUNK DRIVER LAST FEBRUARY. GET THE DRUNKS OFF THE STREETS!
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inp® 0 » TO: POH- JUNEAU infd

TO: all MEMBERS OF THE LEGISLATURE AV T "W

FROM: RUTH MITCHELL, 1703 ROOSEVELT APT 2. ANC 99503 H $62-4"A w563-3815

I SINCERELY URGE YOU TO PASS HB 6 (DRUNK DRIVING)t

C 83-00017020 PRTY 1 05/11/83 18:35:14 * ORIG:L.A0L IN« 0029 °"OUT* 0182
ROM: SHIRLEE ANC LIO TO: POMS JUNEAU INFO

4RGET: LJHL SUBJ: POM

i
|0: ALL MEMBERS, ALASKA LEGISLATURE

IROM: ADA SANNIN, 5800 RADCLIFF, ANCHORAGE 99504
H 333-0245

SUPPORT HOUSE BILL.6 (TOUGHER LAWS AGAINST DRUNK DRIVING).
VERY MUCH ENCOURAGE YOU ALL TO VOTE IN FAVOR OF ITS PASSAGE,

P'E X fof fhex X Xk gk ok kg O XXX XXX XXX XXX XXX XXX XXEXXX XXX XXX XXX XXX XXXX
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r uuu vw. 1VV. rrm”~w/TTO 18:20:11 iORIG: L A 0 2 12 C)UT=
r : JEAN, ANCHORAGE TO": JUNEAU INFQfW $P%/x
ARGET: LJHL SUBJ: ROMS

————————————————————————— i [
'11/83 JEAN, ANCH LIO *1700, . 1 *'3
Fro ™-CEIN'TQ
J’ ALL THEMEMBERSOF THE ALASKA STATE LEGISLATURE \Y
Vv "

ROM:  MRS. SELMA SCHMIDT
2072 ARLINGTON DRIVE
ANCHORAGE, AK 99503 <H) 279-0066

LEASE PASS HB 6 IN REGARD TO DRUNK DRIVING.
KKK ko ko Kok KRk kK kK ok y kR Rk y Rk y ko y y kg Ry kR kR kR Rk y kR kR y oy y K kR y y ok ok y

SG 83-00016989 PRTY 1 05/11/83 18:12:48  ORIG: LA02 IN= 0011 .ouT* 0160
ROM: JUNE, ANC LIO TO: POM, JINU INFO
ARGET: LJHL SUBJ: POM

/11/83, JUNE ANC LIO, MSG 16989 )
Ko 1._vEr-—"/prv \

0: ALL MEMBERS OF THE LEGISLATURE
ROM: DEBORAH THOMPSON, BROWN JUG INCORPORATED

4140 OLD SEWARD HIGHWAY, ANCHORAGE, AK 99503
W- 563-3815 H -562-4374

E BELIEVE IN SUFFER PENALTIES, HIGHER FINES AND OTHER PENALTIES
N DRUNK DRIVERS. WE DEFINITELY URGE YOU TO PASS HB 6.

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XWX XXX XXX XXX XXWX XX XXX

SYAGPONP

G 33-00016982 PRTY 1 05/11/83 17:54:10 ORIG LhOO IN* 0006 OUT* .0156
:0M: JUNE, ANC LIO TO: POM, JUNEAU INFO
*RGET: LJHL SUBJ: POM

11/83, JUNE, ANC LIO, MSG 16982
ALL MEMBERS OF THE LEGISLATURE

>0M: BRUCE STAFFORD, 5059 VANCE DRIVE, ANCHORAGE, AK 99504
H- 333-2151 W~ 265-4315

WOULD APPRECIATE YOUR SUPPORT OF PASSAGE OF CSHB 7 REGARDING PROOF OF
VifURANCE PRIOR TO VEHICLE REGISTRATION, AND HB 6 PRETAINING TO DRUNK

RIVER.

FXXXX XXXX XXX XXX XXXXXXXXXXX XX XX XXXXXXXXXXXXXXKXXXXX*F XXXXXXXXFXX-XXXX XX XXX
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MSG 83-00016929 PRTY 1 0o5/"i1/83 16:44-44
FROM: SHIRLEE ANC LIO
TARGET: LJHL SUBJ: POM

ORIG OUT* 0130
TO: POMS JUNEAU INFO

TO: ALL MEMBERS, ALASKA HOUSE OF REPRESENTATIVES

FROM: MARTANN CARIGLIO, 3543 MOUNTAIN VIEW DRIVE, ANCHORAGE 99504
H 272-1382 W 264-4545

i WOULD LIKE Tto SEE HOUSE BILL 6 PASSED,- GET THE DRUNK DRIVERS
OFF THE ROAD. THANK YOU.

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAKAAAAAIRARRRRRR, o 4 o5 5 % % k £ # £ & % & % % & & £ & %

SG 83-00016931 PRTY 1 05/11/83 16:49:11 ORIG: LAO1 IN= 0022 OUT= 0132
"ROM: SHIRLEE ANC LIO TO: POMS JUNEAU INFO
"ARGET: LJHL SUBJ: ROM

0: ALL MEMBERS, ALASKA HOUSE OF REPRESENTATIVES

RUM: FRANK BAKER, 6301 HABICHT CT., ANCHORAGE 99504
H 333-9071 W 263-5489

AM A PARENT AND A 38 YEAR RESIDENT OF ALASKA. I Ah

ERY APPALLED BY DANGEROUS SITUATIONS ON OUR STREETS.

STRONGLY URGE YOU TO PASS HB 6 FOR THE SAKE OF ALL OUR
HILDREN.

N R AT I T A A T A A A T A VO
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J FROM:  PHYLLIS JONES, 5*00 GLENN HIGHWAY, ANCHORAGE, AK 99504
H- 333-6233

> IN PE: HB 6 - DRIVING A MOTOR VEHICLE

I DO NOT LIKE REPRESENTATIVE®"™ CLOCKSIN®'S ATTITUDE ON THIS BILL. PLEASE
J \PASS AS ORIGINALLY PROPOSED.



FROM JUNE GERRISH
PRESIDENT OF MADD
5800 GLEN HIGHWAY
ANCHORAGE, AK 99504 MADI)

AS PRESIDENT OF MADD, SPEAKING FOR 350 MEMBER*S TO APPROXIMATELY 1000

CALLS 1 HAVE RECEIVED WE DO NOT LIKE YOUR ATTITUDE ON HB. 6. PLEASE
PASS BILL AS PRESENTED

XXX XXXXXXXXFEFXXEFXFXXXFEXFFXXXFXXXXXX EFXFFXXT* XXX XFEXXXXFXXXXXXXXXXXXX X



5/12/83, JUNE, ANC LIO, MSG 1<"W6
ALL REPRESENTATIVES

GERALD HOOD 8500 PIONEER
H- 333-6589 W- 276-4334

A (DRIVING A MOTOR.VEHI
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0 MSG 83-00017259 PRTY 1 05/12/83 15:42=59 ORIG: LAOS IN- 0004 QUT= 0123

FROM: SHIRLEE ANC LIG TO: POMS JUNEAU INFO
TARGET: LJHL SUBJ: POM

TO: ALL MEMBERS, ALASKA HOUSE OF REPRESENTATIVES
11 “FROM: SANDRA RICARDO, 4807 KENT, ANCHORAGE 99503
_ H 563-6548

t

, 1 URGE YOU TO PASS HOUSE BILL 6 IN ITS ENTIRETY IN ITS
ORIGINAL FORM* EVEN THOUGH 1T 1S LATE AND YOU MAY NOT
* GET MANY MESSAGES ON IT, I KNOW THE PUBLIC SENTIMENT IS

IN FAVOR THIS BILL*

X=X XXX XXX XXXX XXXXXXXT XX XXXXXXXXXXX XXXXXXXXXXXXXXXX

FROM: BERTHA MIDYETT, 1011 WEST 12TH *1, ANCHORAGE, AK 99501
H- 272-3707

LEGISLATT IVE COMMITTEE OF ORAG APPROVE THE FOLLOWING:
HB 109-CRIMINAL PROSECUTION OF MINORS
\ HJR 7-ELECTION OF ATTORNEY GENERAL
HB 17-RAISING THE DRINKING AGE
HB 28-1JNIVERSITY LAND
,HB 128-CHILD PROSTITUTION
\HB 294-ALASKA TOLL BRIDGE AND CAUSEWAY AUTHORITY
HB 202-LIQUOR TAX

XXX X XXX XXX XXXXXXXXXXXXXXXXXKXXXKXXXXXXXXXKXXXXXXXXXXXXXXXXXXXXXXKXXXXXXXXX XXX



all members,

(ATTENTION:

£0* NEST EL, BOX 1753, EAGLE RIVER 99957

RELATING TO DRIVING A MOTOR VEHICLE

L".HB 6 -
K " “ *™>N CARRIED THE
IVINC LAW INSTITUTES 1IN TIHOL
32 PERCENT UP TO 5/13, "1 CSHB 6

AML EFFECT IN ALASKA,

************#*‘XXXX*###X.XXX
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MSG 33-00016333 PRTY 1 05/11/83 14=44:39 ORIG: L.AG3 IN- 0003 O0OUT= 0099
FROM: JUNE, ANC LIO TO: POM, JNU INFO v/
TARGET: LJHL SUBJ: POM

5/11/83, JUNE, ANC LIO, MSt 16833
TO: ALL MEMBERS OF THE LEGISLATURE

FROM: SANDRA QUIMBY, 2308 SUCCESS DRIVE, ANCHORAGE, AK 99504
H- 337-1094

I SUPPORT HB 6 (DRIVING A MOTOR VEHICLE).AND STRONGLY ENCOURAGE YOU TO VOTE IN
FAVOR OF ITS PASSAGE.

XFEF XXX XX XXXXF %% XXX XX XXX X XX XXX XXX XXXXX XXX XX XXXXX XXX XXX XX XXX XXXX X P XK XX XXX XXXXX XX

TO: ALL MEMBERS OF THE LEGISLATURE
FROM: SANDRA RICARDO, 4307 KENT ST., ANC99503 H 563-6543
RE: HB 6 DRUNK DRIVING

LET*S STOP I"HE CRASHES NOW PLEASE. PASS HOUSE BILL 6.
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iSG 03-G0G0G870 PRTY 1 00:42 17 oRIG: LSoo XN- 000!

BROM: SITKA ‘ TO:  JURPYUJ - n
TARGET. L.J04 SUBJ. POMS -A> A A\W\

AvAXS-Cryui,Q-XjQ-xJvtezZ”

"ROM  NANCY EL.IASGN

L1t 3y 747-3632 <H) OR 747
SPUNK DRIVING IS A MAJOR PROBLEM WHICH MOST BE ADDRESSED. THE MAJORITY C
<"""CUENTS ON OUR HIGHWAYS RESULT PROM DRUNK DRIVING, THE FOCUS ON REQUIRE

KAT BELTS |||.||R|f BAGS, ETC*. 1S HOT GETTING AT THE ROOT Of THE PROBLEM.
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Juneas) Alaska 9981 1 Alaclut ~tutr IGrriUilutiirr e

(907) 465-4990 House of Representatives Chairman

(Eommtto on Ju&triarg

May 11, 1983

The Honorable Elaine Andrews
District Court Judge

Third Judicial District

941 Fourth Avenue

Anchorage, Alaska 99501

Dear Judge Andrews:

I have been 1in receipt of your letter for three weeks
now, relative to HB 6, or more properly, for the Committee
Substitute (Judiciary) for HB 6. 1 have held up answering
your letter until today in order to report to you any pos—
sible alterations by other committees.

Yesterday, the measure was considered by and passed out
of the Finance Committee. In the normal course of schedul —
ing, 1t will soon go the the House floor (from the Rules
Committee) where i1t may well be subject to amendments prior
to final passage.

You, of course, are aware that Committee Counsel, Judge
Brewer, Retired, has had considerable experience with Driv—
ing While Intoxicated cases and related matters as to
licensing. (Indeed, he may at one time have heard more DWI
cases than any other judicial officer in the State, with
more years on the bench). He exerted a great deal of effort
and had considerable input into the Judiciary Committee"s
version, working with the staff of Representative Mitch
Abood, the bill"s sponsor; with the Department of Law and
the Legislative Affairs Agency, which rafted the several
versions of the bill.

Your concerns were most carefully considered by him and
generally, | think, he agrees with your points of view. |
cannot, of course, comment on what you "assume"™ the legisla—
tion means as to credit for jailed offenders®™ good Lime.

That matter 1i1s up to the administration of the Department of
Health, Education and Social Services, or, as it may become
in the future, the Department nr Corrections, to calculate.

Of course, your letter was written based on the origin—
al version. It underwent substantial changes in the fine-
tuning of it. Please note, however, the final version

Members:
Rep.John Liska.Vice Chairman:Rep.Ramona Barnes.Emeritus:
Rep.Joe Haves;Rep.Hugh Malone:Rep.Don Clocksin;Rep. Ron Wenote



The Honorable Elaine Andrews
May 11, 1983
Page No. 2

deletes the impoundment of vehicles provision, no doubt much
to the relief of you and your colleagues. Forfeiture of
vehicles and remission of them are retained, though. [
would be nearly impossible to set up two differing methods
of punishment for those ordered by a court not to drive
compared with those whose licenses have been administrative—
ly suspended because of financial responsibility. It would
appear anomalous to tell motorists that court orders mean
what they say, but that administrative regulations do not.

A ban on driving, afteral!; remains a ban on driving whether
decreed by a court or by the bxvision of Motor Vehicles.

I am aware that courts generally do not look with favor
upon legislatively mandated minimum sentences or fines.
Constituents fell me, however, that the tendency is to
impose only the mandatory minimum sentences, seldom going
above or beyond them. Members of the public take a dim view
of what they refer to as "leniencyl of the courts. Since
they believe penalties meted out are not severe enough, the
aim of the legislation is to elevate the floor of the penal —
ties by legislative action. Discretion by courts 1is essential,
but the public seems to be saying, "Let"s establish a bottom
lina, and court discretion can come into play after reaching
that point."

There 1s little point in further analysis for as earlier
indicated the measure 1s subject to amendments on the floor
of the House. Further, the Court system will have i1ts own
analysis and interpretation of the final version, should it
be enacted.

Another attempt for protection of citizens on the high—
way is manifested by the mandatory insurance for motorists
bill, HB 7, but I will refrain from commenting further on
that measure just now.

Thank you for 1involving yourself in the legislative
process.

Very truly yours,

Representative Charlie Bussell
Chairman, Committee on Judiciary

CB:lyn



May 7, 1983

VaVv
Dear VsV:

The House Judiciary Committee passed HB 6, the "drunk driving" bill, out
of Committee on Friday, April 29, 1983. I think it is an excellent and

comprehensive item of legislation.

The Committee put considerable thought and effort into its creation and
fine-tuning. Representative Mitch Abood's staff, the Committee staff, and
the bill drafters for the Legislative Affairs Agency and the Department of
Law worked very hard and diligently expending many long hours on this bill.

The Committee really appreciates the way the original sponsor, Rep.

Abood of Anchorage, spent so much time working with the bill and with us.
Rep. Abood testified before the Committee each time the bill was scheduled
for hearing. He "rode herd" on the bill from its inception to the final

product that passed out of the Committee.

I sincerely hope that this bill will not be substantially altered or
amended in a way that weakens or destroys it.

The bill provides for seizure of a driver's license upon arrest as well
ns increased penalties upon conviction. While the minimum of 72 hours in
jail is mandated for a first offense in keeping with the existing law, a
second offense requires a minimum of no less than 20 days in jail nnd the
third offense would result in at least 30 days in jail and a 10-year license

revocation.

Fines based on the number of absence of prior convictions, carry
mandatory miniinums of $250 for a first offense, $500 for the second offense
and not less than $1,000 for a third offense. Courts will be requited, under
the proposed bill, to consider prior offenses over the prc ;edi.ng 15 years in
this or another jurisdiction, rather tL in going back only five years under
the existing law to find prior convictions.



VsV
May 7, 1983
Page No. 2

The bill also maintains as a crime the refusal to submit to a chemical
test following arrest, as does existing law, except penalties are more
stringent under the new bill.

In addition, law enforcement officers are authorized to require a breath
test or the spot when the driver is first stopped. Refusal to submit to a
preliminary breath test, prior to arrest, is classed as an infraction in the
measure.

The House Judiciary Committee moved HB 17, the bill to raise the
drinking age to 21, on the House Finance Committee back in February. The
Chief Prosecutor of the State, Dan Hickey, testified before that group and
the Finance Committee Substitute substantially weakened the bill. One

wonders if Mr. Hickey initiated the amendments to that bill.

It is know that HB 6, the so-called "drunk driving bill", was not
classed as one of the Chief Prosecutor's priorities when we were waiting for
suggestions from the Department of Law. It is to be hoped that HB 6 will
receive swift action in the House Finance Committee and not be weakened in
the same manner MB 17 v-s. in fact, one wonders who is running the

apparently leaderless Department of Law during this part of the Sheffield
administration.

The Governor, afterall, during his campaign told folks he was in favor
of raising the drinking age to 21. Recently, he said he was not in favor of
this. A crystal ball would be helpful, maybe, to see what his views are on

driving while intoxicated.

Very truly yours,

Representative Charlie Bussell
Chairman, Committee on Judiciary

CB:cmz
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May 2, 1983

Ms. June Gerrish

MADD - Mothers Against Drunk Drivers
5800 Glenn Highway

Anchorage, Alaska 99504

Dear Ms. Gerrish:

The House Judiciary Committee passed HB 6, the "drunk
driving™ bill, out of Committee on Friday, April 29, 1983.
I think it is an excellent and comprehensive item of legis-
lation.

The Committee put considerable thought and effort into
its creation and fine -tuning. Representative Mitch Abood-"s
staff, the Committee staff, and the bill drafters for the
Legislative Affairs Agency and the Department of Law worked
very hard and diligently expending many long hours on this

bill.

The Committee really appreciates the way the original
sponsor, Rep. Abood of Anchorage, spent so much time working
with the bill and with us. Rep. Abood testified before the
Committee each time the bill was scheduled for hearing. He
"“rufce herd”™ on the bill from its inception to the final
product that passed out of the Committee.

I sincerely hope that this bill will not be substan-
tially altered or amended in a way that weakens or destroys

it

The bill provides for seizure of a driver®s license
upon arrest as well as iIncreased penalties upon conviction.
While the minimum of 72 hours iIn jail is mandated for a
first offense in keeping with the existing law, a second
offense requires a minimum of no less than 20 days in jail
and the third offense would result ir at least 30 days in
jail and a 10-vear license revocation.

Members:
Rep,John Liska, Vice Chairman.Rep.Ramona Barnes. Emeritus:
Rep.joe Hayes: Rep. Hugh Malone:Rep.Don Clocksin;Rep.Ron Wendte



Ms. June Gerrish
May 2, 1983
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Fines based on the number of absence of prior convic-
tions, carry mandatory minimums of $250 for a first offense,
$500 for the second offense and not less than $1,000 for a
third offense. Courts will be required, under the proposed
bill, to consider prior offenses over the preceding 15 years
in this or another jurisdiction, rather than going bac® only
five years under the existing law to find prior convi’” .ons.

The bill also maintains as a crime the refusal to
submit to a chemical test following arrest, as does existing
law, except penalties are more stringent under the new bill.

Tn addition, law enforcement officers are authorized to
requ.,r{; a breath test on the spot when the driver is Ffirst
stepped. Refusal to submit to a preliminary breath test,
prior to arrest, 1is classed as an infraction in the measure.

The House Judiciary Committee moved HB 17, the bill to
raise the drinking age to 21, orfvthe House Finance Committee
back in February. The Chief Prosecutor of the State, Dan
Hickey, testified before that group and the Finance Commit-
tee Substitute substantially weakened the bill. One wonders
if Mr. Hickey initiated the amendments tc that bill.

It is known that HB 6, the so-called "drunk driving
bill,” was not classed as one of the Chief Prosecutor®s
priorities when we were waiting for suggestions from the
Department of Law. It is to be hoped that HB 6 will receive
swift action in the House Finance Committee and not be weak-
ened in the same manner HB 17 was. In fact, one wonders who
iIs running the apparently leaderless Department of Law
during this part of the Sheffield administration.

The Governor, afterall, during his campaign told folks
he was in favor OIT raising the drinking age to 21. Recent-
ly, he said he was not in favor of this. A crystal ball
would be helpful, maybe, to see what his views are on driv-
ing while intoxicated.

Very truly yours,

Representative Charlie Bussell
Chairman, Committee on Judiciary

CB:lyn
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ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

roucr. Y. State Casitol
Juneau. Aiasca S9S1!

January 29, 1981

MEMORANDUM
TO: Representative Mitch . jooc

Attention: Carol Hores ,
FROM: Christi‘ne.Jon.nson, Research Staff ” Y
SUBJECT: Research Request No. 32-5 I\)i

Drunk Drivina Statistics

Carol Horos of your staff has asked for the following information
regarding drunk driving:

(1) statewide data on the number of arrests and convictions for
drunk driving for a su"ficie-t number of years to show the
current trend;

(2) statewide data on the number ot arrests and convictions for
other traffic violations where the driver was also intoxicated;

(3 a combarison between the incidence of drunk driving in Alaska
and the national rate.

As we have explained to Ms. Horos, the second category of data recvired
a special computer run by the Alaska Court System, and we have not

yet received the "information. We w.., torward it to you as soon as
it arrives.

Arrests

Table 1 on tne rollowing page shews tr,e number of arrests for c jnk
driving during 1978, 1979, anc 1983. "his data indicates that arr.-sts
for drunk driving are aeclininc. Data for 1930 snows a 21% decrease
"n the number of arrests for this c*'"ense over the arrests repc-tec
in 197S. This oecline may be re"atec to the stiffer penalties for
arunx driving which went into efr'ect :n the fall of 1978.



Representative Abood
January 29, 1981

Rage No. 2
TABLE |
Statewide Arrests for Drunk Drivino
1973 - ISED
1973 1979 1980
Number of Arrests 3,265 3,006 2,575
Rate of Arrest per 815.3 750.5 643.0

100,000 people

Source: House Research Agency, January 1932, from dt*.a provided by
the Criminal Justice Planning Agency, Alaska Department of
Law, Crime in Alaska - 1930.

Table Il below comoares Alaska®s 1980 arrest rate for drunk driving
with the national rate for that year. The data indicates that the
state"s arrest rate for arunk driving is only slightly higher than
tne national rate.

TABLE 11
State and National .Arrest Rates for Drunk Driving - 1980
(Rate per 100,000 people)
Alaska National
Arrest Arrest
Rate Rate
642.0

Source: House Research Agency, January 1982, from data provided in
Crime in Alaska - 1930, and Federal Bureau cf Investigation,
U.S. Department or Justice, Crime ,in the United State, Sep-
ember 1981.

Convictions

"able 11l on the following pages shows both tne r.urter of cases

involving drunK driving wnich were filet with the Alas>;a Court System

during the three year period and tne number of convictions which

resulted. This information provides the Dest indication of the

conviction rate for drunk drivers, as the data rega-cing arrests

tomes from another source and is not ctmoarable to tne Court™s sta—
tistics on convictions.



Representative Abood
January 29, 1931
?HQ2 1l0. 3

between 1973 and 1980, approximately 735 of the individuals charged
with drunk driving were convicted. Tne conviction vrate declined
slightly in 1930, but no downward trend can logically be inferred
from this information.

TABLE 111
Drunk Driving Casas Filed with the Alaska Court System
and Rate of Conviction

1973 - 1930
1973 1979 1930
?1o. of Cases Filed 3,531 w,J'rl 3,095
No. of Convictions 2,755 2,591 2.22A
Conviction Rate 75% 75% 72%

Source: Alaska Court System.

We were unable to locate any information on the national conviction
-=gte for drunk drivers. We did learn from the State Highway Safety
Planning Commission that nationwide 505 of all fatal accidents in
1979 involved a drunk driver. This figure was closer to 75% for
Alaska.

We hope this information is cf use to you. nyoir, we will deliver the
other material you requested as soon as it arrives. If we can pro—
vide any further assistance, please don"t hesitate to contact us.

CJ/cj



Pouch Y, Slate Capitol
Juneau, Alaska 99811
(907) -165-3991

February 4, 1932

TO: Representative Mitch Abood
Attention: Carol Horos

FROM: Christine Johnson, Research Star

SUBJECT: Research Request No. 82-5 U
Arrests and Convictions for Drunk Driving: AdaitionaT Infor-.
mation

This memorandum should fulfill your request for data regarding arrests
and convictions for driving while intoxicated (DWI). We have been
waiting for a computer run from the Court System in order to respond to
your question regarding the number of other traffic violations committed
by drunk drivers.

Unfortunately, we have found that the Court System®"s data will only
partially answer your question. On the Court®"s computer system,
cases involving multiple offenses are listed by the primary, or the
most serious, offense; the number of other lesser offenses is noted,
but these offenses are not specifically named. Consequently _while
the data indicates the number of cases where an individual was charged
with DWI and other lesser offenses, it does not show the number of
people charged with drunk driving and other more serious violations.

The Court System®"s data for 1930 1is summarized on the table on the
following page. This information indicates that drunk drivers were
responsible for a minimum of 236 other traffic offenses in 1930.
Ninety percent or tnese an vers were ultimately convicted or crunk
driving. Eighty-nine percent of those convicted served time in jail,
7% were fined, and 69S were both fined and jailed.

We hope this information is of use to you. We sincerely apologize for
the delay in delivering it, but tabulating the data from the Court Sys—

tem took significantly longer than we anticipated. If we can provide
any further information, please don"t hesitate to contact us.

C

Attachment



1900 Court Cases Involving a 01/1 Offense and Other Lesser Offenses
By Disposition of Case

NO. OF CASES CONVICTIONS PENALTIES
which involve License  Rest 1tut lon
A DWI OFFENSE AND Jail Fine Both Revoked Requlred Proba 110
ANOTHER OFFENSE No. % No. 7.1 No. % No. 7. No. 7 No. % No.
ONE 1 1
OTHER 164 146 9. 131 9O%% 111 767. 100 607.
OFFENSE 1 1
TWO
OTHER 22 22 100% 20  91% 7 7% 16 737. 1 1
OFFENSES
THREE OR 1 1
MORE OTHER 92 0 0. 6 7%, 7 O 5 6.
OFFENSES ° 1 1
TOTAL 195 176  90* 157 097. 135 7R 121 697. 70 40% 23 137 63 36/.
"Percentage of convictions. RANGE OF JAIL SENTENCES RANGE OF FINES
~Elght cases Involve three other No. % No. 7.
offenses and one case Involves 1- 5 days 02 527. less than $100 2 n
four other offenses. 6- 10 days 32 20 $100-199 24 10
11- 25 days 24 15 $200-299 = 56 41
"26- 50 days fl 5 $300-399 21 20
51-100 days 7 5 $400-499 10 7
101-200 days 3 2 $500-750 14 10
Source: T"iN.use Research Agency from over 200 days 1 1 over $750 2 2

data provided by the Alaska
Court System, February, 1902. TOTAL 157 1007. TOTAL 135 1007
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hnat. Alucz 9951
(70") £65-3991
March 16, 1932
MEMORANDUM
TO: Representative Mitch Abood

Attention: Carol Horos
FROM: Christine Johnson, Research Staff

RE: Research Request No. S2-63
Drunk Driving Statistics

Attached please find several charts which should at least partially
address your questions regarding (1) the recidivism rate for drunk
drivers; and (2) the number of other offenses which drunk drivers
commit. Major findings from the data are summarized below:

= In the last five fiscal years, approximately 15,700 individuals
were booked into Alaska correctional facilities on charges of

drunk driving. Of these, 7,100 or had been booked for drunk
driving on at least one other occasion since 1972.

= Between FY 77 and FY 30, the percentage of drunk drivers who were
repeat offenders increased steadily iron 22 to 43". The percen—
tage of repeat offenders declined slicntly in FY 31 to 44%; how—
ever, it is impossible to say whether this represents a one-time
fluctuation or the beginnings of a downward trend.

=(0Over the five-year period, drunk drivers were charged with a
total of 2,500 other offenses, including 1,500 other traffic
violations. Forty-nine percent of these other offenses were

attributed to drivers who had been picked up for drunk driving on
at least one other occasion.

We can provide a more detailed breakdown of this data by geographic

location, and by age, sex, or race of the offender, if you desire.
Please call if you have any questions.



TABLE |

Number of Persons. Booked

In Alaska Correctional

Facilities for OMVlI Offenses

Who Had Been Booked Previously on the Same Charge

FYy 77 - FY 01
Total Ho. o
of Persons No, of Theso No, of Othor OMv Offfiniios S nee 1972
Booked for Who Were
Year omvI OMVI Repeaters 1 2 3 4 5 6 7 0 . 9 10 1n 12
FY 77 3,30 1,096 33* 709 190 74 24 12 3 2 2
1"y 71 a,2J7 1,306. 411 949 266 96 46 16 a 4 1
FY 79 3,77r 1,693 45* 1010 356 160 02 44 16 9 7 | -
FY 00 3,001 1,456 40* no3 324 161 77 37 27 13 7 5 2
* 163 295 140 77 3B 23 4 10 0 5 ) 4 2
uEIu?tliam :aan:r?l]%Signauin uur%ﬁﬁgﬁii"nulmluumi(it(Juiiai ueaiiiii TIENUL| ILULt i duuii SMITIINL . i i mwii i il g AUPIH L UL N AL niiuiitii i NROIUVITTU
5-Year
Total 16,766 7,114 47* 4477 1431 630 306 144 77 42 27 14 7 4 2
SOURCE: House Research Agency, March 191)?, from Alaska Dept, of Health and Social Services, Division of

Corrections, Corrections Master Plan.



Number of Other Offenses For Which Drunk Drivers Were Charoed

Other Offense
Murder & Kegl. Mansi.
Ncn-Negl. Manslaughter
Robbe ry
Aggravated Assault
Burglary
Larceny/Theft
Ooyridi ng
Assault, Other
Fraud
Embezzlement =
Stolen Property
Vanda li sm
Weapons
Sex Offenses

Sale/Distribution of
Control led Substances

Liquor Laws
Drunkennes s
Disorderly Conduct
Disord. Conduct, Other

Suspi cion

(CONTI NO ED)

N

FY 77

25

20

12

22

15

11

17

TABLE 11

FY 77 - FY 81

No.

of Dookincs for OMV 1 and Other Offense

FY 78

13

13

FY 75

20

20

22

14

15

FY 80

1

17

FY 81

10

12

52



TABLE 11 (CONTINUED)

No. of Bookings for OMVI and Other Offense

Other Offense FYy 77 FY 73 FY 75 FY 30 FY SI
Traffic-H.Y. 223 250 334 322 * 275
Offense Against Court 1 25 37 92 103
Probation Violation . 1 1 6 5 3
Parole Violation 2
Bench Warrant 19 15 5 25 42
Bail Violation 1
Escape 1 2 4 2
AVOt-Fugitive 1 i 1 ;3

Contributing to 1 2
Delinquency

Posses sion/Use of 23 25 17 1

n

Controlled Substance

Juvenile Status 1 1

Offense

Other or Unknown 10 6 2

TOTAL 446- | 440 525 556 671
Sour : House Research Agency, Kerch 1982, from Alaska Department of Health

and Social Services, Division of Corrections, Corrections Master Plan.



TAni.E 11!
Number of Other Offenses for Wrilch Drunk Drivers Were Charged
Cumulative Total for FY 77 - FY 01

No. of Bookings 1 No. of These 1 No. of Other. OMVI OooklIngs Since 1972

for OMV I and Ihich Involved
\ Other Offense this Offense oMV 1 lepentor 1 2 3 4 5
Murder A Megil. Mansi. 1
Non-Ncgl. Mansi. 2 f
Robbe ry 6 1 17 1
Aggravated Assault 27 32% 17 9 1
Durglary X 2 50X 2
Larccny-Theft 23 9 391 5 2 T 1
Joyriding It 30 m 15 7 1 3 41
Assault, OLher 9 2 2% 1 1
Fraud 6 2 3% 2
Embezzlement - 1
Stolen Property 3 1 " 3% 1
Vandal 1sin 29 12 -11X 7 41 1
Weapons 61 n 1% 10 1
Sex Offenses 1 - -
Sfllo/Distrlbutlon of
Control led Substances 10 3 30% 1 [ 1

(COHTIHUEO)
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Other Offenses
LIgror Laws
Drunkenness
\Disorderly Conduct

Disord. Conduct, Other
Suspicion

Trafflc-H.V.

Offense Against Court
Probation Vlolatlon
Parole Violation

Ilench Warrant

Rail Violation

Escape

AWOL-Fugltlve

Contributing to Deling.

Possession/Use of
Controlled Substance

Juvenile Status
Of fense

Other or Unknown

TOTAL

Source: Mouse Research Agency,

Division of Corrections,

March 1907?,

of (lookings No. of These

for OIWI and Involving
this Offense OMVI Repeater
"7 7 15%
43 14 33%
46 23 50%
114 47 41%
n 6 55%
1,524 025 54%*
273 167 61*
16 10 63*
2 2 100*
117 66 56*
1 1 100*
9 4 44*
6 1 17*
4 i 25%
-0 29 30*
2

10 7 39*
2,640 1,310 49*

No.

13

22

310

70

23

562

of Other OMVI

2

1

200

40

10

323

3

112

24

167

4

73

10

102

from Alaska Department of Health and Social
Corrections Master Man.

bookings Since 1972

- 51

122

15

156

Services,



1 Office of 444 President
National State North Capitol William F. Passannante.

Federal Street, N.W. Speaker Pro Tempore,
. Conference Relations Suite toi N%W York Assemt?ly
CGBGC]Q of State WashinRton, D.C eoutive DI
. 20001 xecutive Director
Legislatures 202/737-7004 Earl S. Mackev

MEMORANDUM

TO: Legislators and legislative staff interested in drunk driving legislation
FROM: Ralph Craft, Staff Director Transportation and Communications Committee” CL

RE: Drunk Driving Incentive Grants Regulations; Presidential Drunk Driving
Commission Recommendations

DATE: February 9, 1983

Enclosed is a summary of the Final Rule for the Incentive Grant Criteria
for Alcohol Traffic Safety programs that were published in the Federal Register
February 7, 1983 page 5545.

Also enclosed are some of the recommendations made by the Presidential
Commission on Drunk Driving in its interim report. The recommendations included
are those that would require state legislative action.



1.1

1A

1.8

2.2

2.3

2.6

RECOMMENDATIONS THAT WOULD REQUIRE STATE
LEGISLATION FROM THE INTERIM REPORT TO THE NATION
FROM THE PRESIDENTIAL COMMISSION ON DRUNK DRIVING

Program Financing

Legislation should be enacted at State and local levels which creates a
dedicated funding source which includes offender fines and fees for increased
efforts in the enforcement, prosecution, adjudication, sanctioning, and
education and treatment of driving under the influence (DUl) offenders.

Task Forces

State and local governments should create Task Forces of governmental and
non-governmental leaders to increase public awareness of the problem, to
more effectively apply driving under the influence laws, and to involve
governmental and non-governmental leaders in action programs.

Improved Roadwav Delineation and Signing

States should give increased attention to improvements in roadway markings,
signing, and roadside hazard visibility as important countermeasures to
alcohol-related highway crashes.

Implied Consent

Each state should establish an implied consent statute providing that all drivers

are deemed to have given their consent to tests of blood, breath or urine
to determine their alcohol or drug concentration. The statute should provide:

(1) License suspensions sufficiently severe to discourage drivers
from refusing the test.

(2) Introduction of evidence of the test refusal into driving
under the influence prosecutions.

(3) That offenders not be required to be taken to a police
facility and placed under formal arrest prior to .est
administration.

(4) That offenders who are unconscious or otherwise incapable
of refusal are deemed to have given their consent to a test,
the results of which are admissible in any trial or proceeding.

(5) That an individual™s right to consult his attorney not be
permitted to unreasonably delay administration of the test.

(6) That results of preliminary breath test devices are admissible
in DUl trial proceedings.

(7)) That refusals in sister States result in license suspensions
in the State of driver residence.

Preliminary 3reath Testing
States should enact a statute allowing the use of ?~n\iminary Breath Test (PBT)
devices by police officers.

Mandatory BAC Test
States should require mandatory alcohol and other drug testing of all drivers
involved in a fatal or serious personal injury crash.

Booking Procedures
Laws, policies, and procedures should be adopted to expedite arrest, booking
and charging procedures.



Uniform Traffic Ticket.
State and local governments should adopt a statewide uniform traffic ticket
system.

Definition of 3AC

States should enact a definition of "3reath Alcohol Concentration™ and
make it illegal to drive or be in control of a motor vehicle with a Breath
Alcohol Concentration above that defined level.

0.08 Presumptive Level of Under the Influence
Legislation should be enacted which provides that a person with an alcohol
concentration of 0.08 is presumed to be driving under the influence.

0.10 Illegal Per Se

Legislation should be enacted making it illegal per se for a person with an
alcohol concentration of 0.10 or higher within three hours of arrest to drive
or be in actual physical control of a motor vehicle.

Mandatory Sentencing

The sentences recommended herein upon conviction of a driving under the
influence offense should he mandatory and not subject to suspension or
probation. Specifically ti"e recommendations are that:

(1) All st .tes establish mandatory substantial minimum fines for
driving under the influence offenders, with correspondingly
higher aandatory minimum fines for repeat offenders.

(2) Any pe» ion convicted of a first violation of driving under the
influerce should receive a mandatory minimum jail sentence of
43 consecutive hours, or license suspension for a mandatory
period )F not less than 90 days plus a mandatory assignment
of 100 nours of community service.

(3 Any person convicted of U second violation of driving under
the influence within five years should receive a mandatory
minimum jail sentence of _1G days, and license revocation for
not less than 1 year.

(4 Any person convicted of a third or subsequent violation of driving
under the influence within five years should receive a mandatory
minimum jail sentence of 120 days and license revocation for not
less than three years.

Felcnv
Causing death or serious bodily injury to others while driving under the
influence should be classified a felony.

License Violation

States should enact a statute requiring mandatory jail sentence of at least
30 days for any person convicted of driving with a suspended or revoked
license or in violation of a restriction due to a driving under the influence
conviction.

Victim Restitution
Any person convicted for driving under the influence should pay restitution.



5.2

5.4

6.2

6.3

10.4

Victim Assistance
State and local governments should provide assistance to victims of
driving under the influence offenders.

Victim Impact Statements

State and local governments or courts by rule should require victim in act
statements (including oral or written statements by victims or survivors)
prior _to sentencing in all cases where death or serious injury results
from a DUl offense.

Administrative Per Se License Suspension

States should enact legislation to require prompt suspension of the license
of drivers charged with driving under the influence, upon finding that the
driver had a 3AC of 0.10 in a legally requested and properly administered
test. The prompt suspension should also extend to those who refuse the
test, as well as those who are driving on a restricted license. Such
suspension may be carried out by the court upon arraignment, or by the
administrative agency charged with license administration. There should

be reciprocity among States to assure a driver®"s license suspension by the
home State if the driver meets these conditions in another State.

Driver License Compact
Each State should adopt the Driver License Compact and the one license/one
record policy while also utilizing the National Driver Register.

Provisional License for Young Drivers

States should adopt laws providing a provisional license for young novice
drivers which would be withdrawn for a driving under the influence conviction
or an implied consent refusal.

Minimum Legal Drinking Age
States should immediately adopt 21 years as the minimum legal drinking age
for all alcoholic beverages.

Dram Ship Laws

States should enact dram shop laws establishing liability against any person
who sells or serves alcoholic beverages to an individual who is visibly
intoxicated.

Alcohol Beverage Consumption in Motor Vehicles

State and local governments should prohibit consumption of alcoholic beverages

in a motor vehicle and prohibit the possession of open alcoholic beverage
containers in the passenger compartment of motor vehicles.

Administrative

(1) “tate standards, criteria and review procedures should be
established for alcohol education schools, treatment and
rehabilitation services, and community service programs. A
State agency should be assigned responsibility to certify
to the courts the alcohol education and treatment and reha-
bilitation programs that meet established criteria and standards.
This same agency should make efforts to draw upon and involve
appropriate existing programs, e.g., employee assistance programs.
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(2) states should develop and implement an on-going statewide
evaluation system to assure program quality and effectiveness.

("'/ Defendants should be assessed fees for education or treat-
ment and rehabilitation services at a level sufficient to

cover the costs.



HIGHLIGHTS
FINAL RULE: INCENTIVE GRANT CRITERIA FOR ALCOHOL TRAFFIC SAFETY PROGRAMS

DEPARTMENT OF TRANSPORTATION
National Highway Traffic Safety Administration
23 CFR Part 1209
pursuant to
P.L. 97-364

FOUR BASIC GRANT CRITERIA (for 30% of 4Q2 apportionment)

No. 1: Prompt License Suspension

The first criterion established by Congress for basic grant eligibility
requires:

The prompt suspension, for a period not less than ninety days in
the case of a first offender and not less than one year in the
case of any repeat offender, of the driver®"s license of any
individual who a law enforcement officer has probable cause
under State law to believe has committed an alcohol-related
traffic offense, and (i) to whom is administered one or more
chemical tests to determine whether the individual was in-
toxicated while operating the motor vehicle and who is
determined, as a result of such tests to be intoxicated, or
(i1) who refuses to submit to such a test as proposed by the
officer.

e prompt”

— license suspension within an average of 45 days from
time of arrest;

— but, States reaching average of 90 days from time of
arrest may qualify if they submit a plan showing how
they will reduce the average to 45 days;

— in order to be eligible for each of the supplemental
criteria, a State must have a license suspension
system in which average time to suspend a license
does not exceed 45 days.

0 ‘“suspension" for 90 days on first offense
— full suspension for 30 days and use of a restricted
provisional or conditional license for the remaining

60 days;

— no restricted or limited licenses for second offenders
or persons refusing to take 3AC test;



No. 2: Mandatory Sentence

The second criterion established by Congress for basic gran” eligibility

requires:
t

A mandatory sentence, which shall not be subject to suspension or

probation, of (i) imprisonment for not less than 48 consecutive

hours, or (ii) not less than ten days of community service, of

any person convicted of driving while intoxicated more chan once

in any five-year period.

e "imprisonment" includes confinement not only in jails or prisons,
but also in such places as minimum security facilities or in-
patient rehabilitation/treatment centers.

% copies of existing legislation/regulations on mandatory
sentences adequate to demonstrate compliance. Statistically
valid samples can suffice for data ou average sentence imposed
on repeat offenders. Only data on general types of confinement
(Jail, treatment centers) to be required, not confinement used
for each individual.

No. 3: 1I1llegal Per Se Laws

The third criterion established by Congress for basic grant eligibility
requires States to have a law.chat: " *

Provides chat any person with a blood alcohol concentration of
0.10 percent or greater when driving a motor vehicle shall be
deemed to be driving while intoxicated.

e _10« as presumptive level, rather than illegal per se, does not comply
No. 4; Increased Enforcement/Public Information Efforts

The fourth and final criterion established by Congress for basic grant
eligibility requires:

Increased efforts or resources dedicated to the enforcement of
alcohol-relaced traffic laws and increased efforts to inform the
public of such enforcement.

e States will determine “vtiich indicators are most appropriate Co
icmonstrate increased efforts

 ‘emon; cration of increased levels of effort made through
comparison of F.Y. 1982 (or later years) wir". prior
preceding year or average of State efforts over 3 years
preceding year in which State first applies for a grant.



_3-
SUPPLEMENTAL GRANT CRITERIA (for up to 20% of 402 apportionment)

® States required to adopt minimum of eight (8) criteria of their
choosing out of 21 possible criteria, for full 20% grant

M Adoption of minimum of four (4) criteria of a State"s choosing,
will qualify a State for 10% grant

e To be eligible for supplemental grant for second and third year,
States must adopt two (2) more criteria each year and demonstrate
increased performance in criteria adopted in prior year or years

e States not required to adopt more than fifteen (15) of supplemental
criteria, but will have to show increased performance in previously
adopted criteria

e Prior adoption of criteria will be recognized, no matter when
adopted, as long as States can demonstrate active implementation
of the criteria during past four years.

Lise of 21 Possible Criteria:

1. Raise drinking age to 21 for all alcoholic beverages,
immediately, or over three year period.

2. Explanation of program coordination among different State
agencies involved in alcohol traffic safety programs (no
requirement for single State Coordinator)

3. Setting of minimum standards for rehabilitation and
treatment programs.

4. Establishment of a State task force; (county, city or
regional task forces encouraged, but not ;equired —
if local task forces not used, must show :;hat local
community interests are represented on the State task
force.)

5. A statewide driver record system operated so conviction
information is recorded within 30 days of conviction,
license sanction or completion of appeals process.

6. Locally coordinated programs in.cities, cc antics, or regions;
communities decide themselves on specific geographic area to
be involved in program.

7. Prevention and education program aimed at changing the
societal norm relative to drunk driving (to include
kindergarten through twelfth grade education program,
and involvement of private sector and parents)



8.

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

-4 -

Pre- or post-screening (based, at a minimum, on BAC level
at tine of arrest, prior alcohol-related convictions, and
a self-administered questionnaire)

An evaluation system that determines the effectiveness of
individual program countermeasures and overall program
effectiveness

Self sufficient programs; compliance demonstrated by providing
a plan showing how program will become self sufficient.

Use of roadside sobriety checks

A citizen reporting program; compliance demonstrated by
providing information on the degree or participation,
e.g., number of citizen reports and resulting arrests
based on statistically valid samples.

Enactment of a BAC of 0.08 percent as presumptive evidence

Uniform licensing procedures; TfTull participation in the
National Driver Register and the Driver"s License Compact,
and use of a one-license, one-record policy

Use of preliminary breath tests (PET"s)

Adoption of the requirement that no alcohol-related charge
be reduced to a non-alcohol-related offense or probation
without judgment being entered and without written
declaration of why the action is in the interest of
justice. The law must also provide that if charge is
reduced, driver®s record must say ”“educed charge is
alcohol-related

Establishment of a victim assistance program and use of
victim impact statements and victim restitution.

Impoundment of the vehicle or confiscation of the
vehicle®s tags

Allowing the arresting officer to choose the specific type of
chemical test to use

Enactment of dram shop liability laws (or upholding of common
dram shop liability in State"s highest court)

Adoption of new, unique and innovative alcohol traffic safety
programs

law
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T'UIILIC LAW 97-364—0CT. 25, 198
'uhlic Law 07-11(i4

Drdi Confiio.ss
An Act
To ifimv,iiil title 2.1 Ul"t d Stuloa Code,.to cgcuiirnf'o,.the es&uhlishnienl ]b Sinteg of
ef \ trillit an

ectlveJ] coho eIVJno run%s,n to rc<,||\re the ecretorg of tim PO_In-
tion fo 0 |||_|n|fer o nnlionil driver rritialcr to niss Stole driver li ens.lr]g oj cinla
In electlonicnlly exghanglng Inforinotion regalding the motor vehicle driving

tecorda of ceitnin individuals.

lie if enacted by the Senate and House Bf Representatives of the
U,,Hcd States ofAmerica in Congress assembled,

TITLE I-ALCOIIOL TRAFFIC SAFETY PROGRAMS

Skc. 101. (a) Chapter 4 of title 23. United Stntc3 Code, is ntnended
hy adding at the end thereof the following new section:

"8 408. Alcohol traffic safely programs

"(a) Subject to the provisions of this section, the Secretary shall
make basic and supplemental grants to those Stutes which adopt
and implement effective programs to reduce traffic safely problems
resulting from persons driving while under the influence of alcohol.
Such grants may only be used by recipient States to implement and
enforce such programs.

"(h) No grant may ho made to n Slate under this section in any
fiscal year unless such Stale enters into such agreements with the
Secretary as the Secretary may require to ensure Hint such Slate
will maintain its aggregate expenditures from nil other sources for
uicohol traffic safety programs at or above the average level of such
expenditures in its two fiscal years preceding the date of enactment
of this section.

"(c) No Stale may receive grants under this section in moro than
three fiscal years. The Federal share payable for any grant under
this section shall not exceed—

"(1) in the first fiscal year the State receives a grant under
this section, 75 per centum of the cost of implementing and
enforcing in such fiscal year the alcohol traffic safety program
adopted hy the Stale pursuant to subsection (a);

"(2) in the second fiscal year the Stale receives a grant under
this section, 51) per centum of tho coat of implementing and
enforcing in such fiscal year such program; and

"(3) in the third fiscal year tho State receives a grant under
this section, 25 per centum of tho cost of implementing and
enforcing in such fiscal year such program.

"(dX1) Subject to subsection (c), tho amount of a basic grant made
under this section for any fiscnl year to nny State which is eligible
for such a grant under subsection (eXD shall equal 30 per centum of
the amount apportioned to such Statu for fiscal year 1083 under
section 402 of this title.

"(2) Subject to subsection (c), tho amount of a supplemental prnnt
made under this section for any fiscal year to any State which is
eligible for such a grant under subsection (cX2) shall not exceed 20

I'UnLIC LAW 97-3G4—O0CT. 25, 1982

per centum of the amount apportioned to such State for fiscal year
1983 under section 102 of this title. Such supplemental grant shall
be in addition to any basic grant received hy such Stnto.

"(eXU For purposes of this section, a State is eligible for u basic
grant ifsuch State provides—

"(A) for the prompt suspension, for a period not less than
ninety duys in the case of a first offender nnd not less than one
year in the case of any repeat offender, of the driver’s license of
any individual who a law enforcement officer hn3 probable
cause under State law to believe has committed nn nlcohol-
relatcd traffic offense, and (i) to whom is administered one or
more chemical tests to dctcrmino whether the individual was
intoxicated while operating the motor vehicle nnd who is deter-
mined, us a result of such | .-sts, to be intoxicated, or (ii) who
refuses to submit to such a test as proposed by the officer;

”(R) for a mandatory sentence, which sliull not be subject to
suspension or probation, of (i) imprisonment for not less than
forty-eight consecutive hours, or (ii) not less than ten days of
community service, of any person convicted of driving while
intoxicated more than once in nny five-year period;

"(C) thut any person with a blood nlcohol concentration of 0.10
percent or greater when driving a motor vehicle shall be
deemed to be driving while intoxicated; and

"(1)) for increased efforts or resources dedicated to the
enforcement of ulcohol-relatcd traffic laws and increased efforts
to inform the public of such enforcement.

"(2) For purposes of this section, a Stnte is eligiblo for a supple-
mental grant if such Stato is eligiblo for a basic grant nnd in
addition provides for some or all of tho criteria established by the
Secretary under subsection (0.

"(0 The Secretary shall, by rule, establish criterin for effective
programs to reduce traffic snfely problems resulting from persons
driving while under tho influence of nlcohol, which criterin shall be
in addition to those required for a basic grant under subsection
(eXD. The Secretary shall establish such criterin in cooperation *..ilh
the States and political subdivisions thereof, appropriate Federal
departments and agencies, nnd such other public nnd nonprofit
organi/.atiomi an tho Secretary may drum appropriate. Such criteria
may include, hut need not be limited to, requirements—

"(1) for the establishment and maintenance of a statewide
driver recordkeeping system from which repeal offenders may
he identified ancl which is accessible in a prompt and timely
manner to the courts nnd to the public;

"(2) for tho creation and operation of rehabilitation nnd treat-
ment programs for those arrested and convicted of driving while
intoxicated:

"(3) for the impoundment of nny vehicle operated on a State
road by any individual whose driver’s licenso is suspended or
revoked for an alcohol-related driving offense;

"(4) for the establishment in each major political subdivision
of a State or locally coordinated alcohol traffic safely programs
which are administered by local officials and are financially
self-sufficient;

"(5) for tho grant of presontenco screening authority to the
courts;

"((®) lor the setting of the minimum drinking ago in such Stale
at twentyone years of age;

0G STAT. 173)
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"(7) for Hu cousidc. ntion of nnd, where consistent with other
n~cVioicns of State law nnd constitution the adoption of, recom-
mendations that tiie Presidential Commission on Drunk Driving
may issue during tho period in which rules aro being made to
carry out this section.

"(g) There is hereby authorized to be appropriated to carry out
this section, out of the Highway Trust Fund, $25,000,000 for the
fiscnl yenr ending September 30, 1983, nnd $50,000,000 per fiscal
year for ench of the fiscnl years ending September 30, 1984, and
September 30, 1085. All provisions of chapter 1 of this litlo Hint aro
applicable to Federnl-aia primary highway funds, other than provi-
sions relating to the apportionment formula nnd provisions limiting
the expenditures of such funds to Fedcrnl-nid systems, shall apply to
the funds authorized to be appropriated to enrry out this section,
except as determined hy the Secretary to bo inconsistent with this
section. Sums authorized by Ibis subsection shall not bo Bubjcct to
nny obligation limitation for State nnd community highway safety
programs.".

(b) The analysis for chapter 4 of title 23, United States Code, is
amended by adding at the cud thereof tho following:

‘M08. Alcohol traffic iinfcly programs.”.

(c) The Secretary of Transportation shall issue nnd publish in the
Federal Register proposed regulations to implement section 408 or
title 23, United States Code, not Inter tlinn November 1, 1982. The
Secretory shall allow ptblic comment nnd hold public hearings on
the proposed regulations to encourage maximum citizen participa-
tion. The final regulations shall be issued, published in the Federal
Register, nnd transmitted to Congress before February 1, 1983. To
the extent such regulations relate to the making of basic grants
under such section 408, such regulations shall become effective on
the date oti which they are published in tho Federal Register. To the
extent such regulations relate to tho making of supplemental grants
under such section 408, such regulations sholl become effective
April 1, 1983, unless before such date cither House of Congress hy
resolution disapproves such regulations to such extent. If such
regulations are so disapproved by cither llouso of Congress, the
Secretary shnll not obligato for such supplemental grants nny
amount authorized to carry out bucli section 408 for the fiscnl yenr
ending September 30, 1983, or nny subsequent fiscal year, unless
spccificnlly authorized to do so by a statute enacted nflcr tho dale of
enactment of this Act.

TITLE II—NATIONAL DRIVER REGISTER

BIIOUT T1TI.B

Sec. 201. Thin title may bo cited as the "Nnlionnl Driver Register
Act or 1982".

DEFINITIONS

Sec. 202. For purposes of tliis title, tho term —

1) "alcohol" hns the meaning given such term hy the Secre-

tary of Transportation under regulntionn piescribed hy the
Secretary;

(2) "chief driver licensing official” means the official in each
State who is authorized to (A) maintain any record regarding
nny motor vehicle operator’ license issued hy such State; nnd
(B) grant, deny, revoke, suspend, or cancel nny motor vehicle
operator's license issued hy such Stale;

(3) "controlled substance™ hns the meaning given such term
in section 102(G) of the Comprehensive Drug Abuse Prevention
nnd Control Act of 1970 (21 U.S.C. 802(G));

(4) "highwny" means nny road or street;

(5) "motor vehicle” mennu nny vehicle, machine, trnclor,
trailer, or semitrailer propelled or drawn by mcchnnicnl power
nnd used Ol a highwny, except Hint such term does not include
nny chicle, mnchine, tractor, trailer, or semitrailer operated
exclusively on a rnil or roils;

(G) 'motor vehicle operator's license” means nny license
issued hy n State which authorizes an individual to operate a
motor vehicle on a highway;

(7) "participating Stale’ menus nny State which hns notified
the Secretary of its participation in the Register system, pursu-
ant to section 201 or this title;

(8) "Register" nnd "Register system™ mean the Nnlionnl
Driver Register established under section 203 of this title;

(9) "Secretary” means tho Sccretnry of Transportation;

(10) "State" menus each of Hie several States, the District of
Columbia, the Commonwealth of Puerto Rico, Hie Virgin Is-
lands. Guam, American Samoa, the Northern Mariano Islands,
the Trust Territory of Hie Pacific Islands, nnd nny other terri-
tory or possession of the United States; and

(11) "Stnle of record” means nny State which hns transmitted
to the Secretary, pursuant to section 205 of this title, nny report
regarding nny individual who is the subject of a request for
information made under section 200 of this title.

ESTASI.ISIIMENT OF IIEOISTER

Sec. 203. (n) The Secretary shnll, ns soon as practicable after the
dntc of enactment of this title, establish nnd thereafter maintain n
Register, to ho known ns the National Driver Register, to assist chief
driver licensing officials of participating Stntes 11l exchanging ii for-
mation regarding the motor vehicle driving records of Individuals.
The Register shnll contain an index of the information that is
reported to tho Secretary under section 205 of this title, and shnll he
designed to ennble the Secretary, cither electronically or, until such
time ns all Slates me cnponle of participating electronically,
through Hie United Stntes mails, to—

(1) receive information submitted under section 205(a) of this
tide hy Hie chief driver licensing official of any State of record;

(2) receive nny request for information made hy the chief
driver licensing official of nny participating Slate under section
20G of this title;

(3) refer such request to the chief driver licensing official of
nny Slate of record; nnd

(1) relay without interception of Hie actual information to the
chief driver licensing officio! r*f 1l participating State any infor-
mation provided hy nny chief driver licensing official of 11 Stale
of rerord in response to such request.
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(b) Th'j Secretary film!! not be responsible for the nccurncy of nny
information relayed to the chief driver licensing official of nny
participating Stnle, except that the Secretary shnll maintain the
Register in n mnnner that ensures against nny inadvertent nller-
ntion of information during nny relay.

(c)(1) The Secretary shall, within eighteen months nfter the dntc of
enactment of this title, promulgate n final rule which provides for
procedures for the orderly transition from the system regarding the
motor vehicle driving records of individuals provided in Public Lnw '
8G-GGO (71 Slat. 52G) to the Register established under subsection (n)
of this section.

(2) The Secretary shall not maintain in the Register nny report or
information which wns compiled under the provisions of Public Lnw
8G-GGO (74 Stnt. 52G) nnd wns transferred to the Register after (A)
the dnte the State of record removes it from the Stnte’B file; (B)
seven years after the dnte such report or information is entered into
the Register; or (C) the dale of establishment of n fully electronic
Register system, whichever is earlier. Such report or information
shnll be disposed of in nccordnnce with the provisions of chnpter 33
of title 44, United Stntes Code.

(3) If the chief driver licensing official of nnj 5.tfHcipnting State
finds that information which has been trnnsmi”od for inclusion in
the Register under this section is erroneous or relates to n convic-
tion of n trnffic offense which is subsequently reversed, such official
shnll immediately notify the Secretary of the error. The Secretary
shall provide for the immediate deletion from the Register of such
material.

(d) The Secretary shall assign to the ndministrntion of this title
such personnel ns mny he ncccssnry to ensure the effective function-
ing of the Register system.

(e) The Secretary mny prescribe such regulations os mny he
necessary to carry out tho provisions of this title.

8TATE PARTICIPATION |

Sec. 204. (a) Any State mny become a pnrticipnting State under
this title by notifying (lie Secretary of its intention to be bound hy
the provisions of section 205 of this title.

(h) Any participating Stnle mny terminntc its status an h partici-
pating Stnle under this title by notifying the Sccretnry of its with-
drawal from participation in tiie Register system.

(c) Any notification mndo by a State under subsection (a) or (b) of
this section shall be made in such form, nnd according to such
procedures, as the Secretary shnll establish hy regulation.

itEi 0itTS nr chief driver licensing officials

Sec. 205. (al) The chief driver licensing officin! in cnch articipat-
ing State shall, ns soon ns practicable a erthe date of ey ctmcntof
this title, transmit to tho Secret%ry n reﬁort contamln the informa-
tion required in  mibscction of this Bcclion régarding nny
Individual—
(1) who is denied a motor vchiclo operolor’n license hy ouch
State for cntiHc;
(21 whose motor vehicle operator’s license is canceled, re-
voked, or suspended hy such Slate, for cause; or

chief
section shnll contain—

3) who is convicted under tho laws of tiuclt State of the
following motor vehicle-related offenses or cotnpnrnhle
offenses—

(A) operation of n motor vehicle while under the influ-
ence of, or impaired by, nlcohol or n controlled substance;
(1J) n traffic violation arising in connection with n fatal
traffic nccident, reckless driving, or racing on lhe highways;
(C) failure to render nid or provide identification when
involved in nn nccident which results in n fatality or per-
sonal injury; or
(D) perjury or the knowledgeable making of n fnlse affida-
vit or statement to officials in connection with activities
governed hy n Inw or regulation relating to the operation of
n motor vehicle.
(b) Any report regarding nn individual which is transmitted hy n
Iriver licensing officinl pursuant to subsection (aJ of this

(1) the legal name, dale of birth (including dny, month, nnd
yenr), sex, nnd (at the Secretary’s discretion) the height, weight,
eye nnd hair color of such individual;

(2) tho name of the State transmitting such information; nnd

(3) the socinl security account number, if used hy tho report-
ing State for driver record or motor vehicle license purposes,
nnd tho motor vehicle operator's license number of such individ-
ual (if that number is different from tho operator’s social secu-
rity account number);

except that nny report concerning nn occurrence npocified in subsic-
Ilon (n) (1), (2), or (3) of this section which occurs during the two-ycr,r
period preceding the date Oll which such Slate becomes n participat-
ing State shall be sufficient iTit contnins nil such information ns is
available to the chiefdriver licensing officinl on such dntc.

(c) Any report required to he transmitted hy n chief driver licens-
ing officinl of n Stule under subsection (n) of this section shnll be
transmitted to the Secretary—

(1) not Inter than thirty-one days after receipt by n Sintc
motor vehicle department of nny information specified in sub-
section (b) (1), (2), or (3) of this section which is the Btibject of
such report, if the date of such occurrence is after the date on
wliicli such State becomes n participating State; or

(2) not later than the expiration of the six-month period
following the dntc on which such Sinte becomes a participating
State, if such report concerns nn occurrence specified in subsec-
tion (n) (1), (2), or (3) of this section that occurs during the two-
year period preceding such dnte.

(t) Nothing iu this 5iction shnll be construed to require nny Stntc
to report tiny inform Hon concerning nny occurrence which occiiih
before the two-year period preceding the dalo on which tho Stato
becomes W participating Sinte.

Sec. 20G, (nXI) For purposes of fulfilling his dutien with respect to
driver licensing, driver improvement, or highwny safety, Hit! chief
driver licensing officinl of nny participating Stole may, nn nnd nfter
the date of ennctinent of this title, request the Secretory to refer
electronically or through the United Stntes moils nny request for

liiformntlon
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Information regarding tire motor vehicle driving record of nny indi-
vidual to the chief driver licensing officinl of nny Stole of record.

2) The Secretory shall electronically or through the United Stntes
mnils relay to nny chief driver licensing officinl of n participating
State who requests information under paragraph () of this subsec-
tion nny information received from the chief driver licensing officinl
of nny Slate of record regarding nn individual in nccordnnce with
paragraph (1) of this subsection, except that the Secretary mny
refuse to relny nny information to nny such official who is the chief
driver licensing official of a participating State which is not in
compliance with the provisions of section 205 of this title.

(bXIl) The Chairman of the Nnlionnl Transportation Safety Bonrd
and the Administrator or the Federal Highway Administration, for
purposes of requesting information regarding any individual who is
the subject of nny nccident investigation conducted by the Bonrd or
Bureau of Motor Carrier Safety, may request the chiefdriver licens-
ing officinl of a Slate to obtain information under subsection (a) of
this section regarding such individual. The Chnirmnn nnd Adminis-
trator mny receive nny such information.

(2) Any individual who is employed ns a driver Of . vehicle
or who seeks employment as a driver ofa motor v- y request
the chiefdriver licensing officinl of the State in \ eindividual
is employed or seeks employment to transmit li..urination under
subsection (n) of this section to his employer or prospective em-
ployer. An employer or prospective employer mny receive such
Information regarding nny such individual, nnd shnll make that
information available to the affected individual. There shnll he no
access to information in the Register under this paragraph if such
information was entered in the Register more than three years
before the dnte of such request.

zn Any individual, in order (A) to determine whether the Register
is providing nny dnln regnrding him or the accuracy of any such
data; or (11) to obtain n certified copy of dntn provided through the
Register regarding him, may request the chief driver licensing
official or n Stale to obtain information regnrding him under subsec-
tion (n) of this section.

(1) Any request made under this subsection shall be mndo In bucli
form, mid according to such procedures, ns tho Secretnry fihnll
cstnhlish hy regulation.

(c) Any request for, or receipt of, information by means of tho
Register shall he suhjert to tho provisions of sections 552 nnd 552n of
title 5, United States Code, mid any other applicable Federal and
Stnle law, except that—

(1) tho Secretary shnll not relay, or otlierwlso transmit, Infor-
mation specified iu section 205(b) (1) or Cl) or this tilIn to any
person not authorized by Ibis section to receive such
information;

(2) any request for, or receipt of, information by any chief
driver licensing official, or by nny person authorized by milisec-
tion (b) of this section to request nnd receive information, shnll
lie considered to he n routine use for purposes of section 55211(1))
or title 5, United Stales Code; and

Cl) any receipt of information hy any person authorized hy
this section to receive information shall he considered to he a
disclosure fm purposes of section r>52n(c) of title 5, United Stntes
Code, except that tho Secretary shall not lie required to retain

the accounting made lander paragraph 11) of such section for
more than n seven-year period after the date of such disclosure.

riurr test rnouiiAM

Sec. 207. (n) The Secretnry shnll design, within eighteen months
after the dnte or ennctmcnt of this title, and implement, within two
years after the dnte of ennctmcnt of this title, a pilot te3t program
for the Mirnosc of demonstrating the potential effectiveness of n
system for electronic referral nnd relay of information regnrding the
motor vehicle driving records of individuals.

(b) The Secretary shnll solicit the participation of Slates which are
interested in participating in such program nnd shnll, wiihin thirty
months after the dnte of enactment of this title, select four Stales to
participate in the program.

(cHD The Secretary shall select States in nccordnnce with the
Firovisions of subsection (b) or this section from nmong Stntes which

invc in effect, on the dnte of selection, nn intrnstnle online driver
licensing system capable of electronically transmitting information
regnrding the motor vehicle driving records of individuals.

2) The Secretnry shnll select only thoso States which Indicate a
willingness to participate in a comprehensive mochnnicnl nnd pro-
grommntic evaluation of systems for tho sleclrouic transfer of
information.

2 The Secretary shall onsure that tho selection mnde pursunnt to
subsection (b) of this section is representative of varying geographi-

cal and pcpiilnlion chTracter_is_tics of thog Nation. .
(4) . No State shall pmticipnto In the program unless it ngrees lo

assist iu providing information lo olhor StntcB regarding tho elec-
tronic transfer or'tho motor vehicle driving records of individuals.

(d) Within two years lifter the dnto or ennctmcnt of this title, the

Secretary shnll begin 1ho pilot piogrnm authorized hy subsection (a)
of this section. Such program shall continue for n period of one year.
In enrrying out tho program, tho Secretnry shall utilize different
computer technologies nnd equipment in order to determine which
technology nnd equipment is most effective for the electronic trans-
fer of the motor vehicle driving records of individuals. The Secretary
shall determine which aysloms mid devices will best interconnect
with systems nnd devices used In the Slates which arc participating
in the pilot program, ns well as those used In other States.

(0) Any equipment or device which Is provided to a SInlc for use in
the pilot program conducted under this section mny, in tho discre-
tion of the Secretary, remain with tho Sinlo following the conclusion
of the pilot program.

U] Not Inter than one vonr nRer the conclusion of tho pilot
program, the Secretary shall submit to the Congress n report on the
program. Such report shnll inchido nn evaluation of the technology
utilized during the program, together with an explanation of the
nature and degiee of Slate participation in the program. The report
shall also contain an evaluation of achievements of the pilot pro-
gram, as well as a projection, of accomplishments which might result
from (he acquisition of electronic transfer equipment and methods
hy Stntes other than thoso which participated in the pilot program.
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COtMINAL I'ENALTIES

See. 208. (a) Ar.y person, oilier tlinn nn Individual described In
section 20G(I>XR of this title, who receives under section 200 of this
title information specified in section 205(b) (t) or (3) of this title (the
disclosure of which is not authorized by section 200 of this title), nnd
who, knowing that disclosure of such information is not authorized,
willfully discloses such information, shnll be fined not more tlinn
$10,000 or imprisoned for not more than one year, or both.

(It) Any person who knowingly mid willfully requests or uhder
false pretenses obtnins information specified in section 205(b) (1) or
(3) of this tille from any person who receives such information under
section 206 of this title shnll be fined not more than $10,000 or
imprisoned for not more than one yenr. or both.

ADVISORY COMMITTEE

Rfc. 209. (a) There hereby is established a National Driver Regis-
ter Advisory Committee, which shnll ndvisc tho Secretnry concern-
ing the efficiency of the maintenance nnd operation of the Register,
and the effectiveness of the Register in assisting Slates in exchang-
ing Information regarding motor vehicle driving records.

(b) The Advisory Committee shnll consist of fifteen members,

appointed hy the Secretary, ns follows:

(1) thrco members from among individuals who arc specially
qualified to 6orvc on the Advisory Committee by virtue of their
educution, training, or experience, nnd who are not employees
of the Fodernl Government or of nny Slate; nnd

(2) three members from nmong groups outside the Govern-
ment which represent the Interests of bus nnd trucking organi-
zations, enforcement officials, labor, or snfety organizations; and

(3) nino mcmhein, geographically representative of the par-
ticipating States, from among individuals who aro chief driver
licensing officials of participating Stales.

(cXI) Kxcent as provided in paragraph (2) nnd pnrngrnpli (3), cncli
member of the Advisory Committee shall be npixuntcd for n term of
three years.

(2) Of the members firstappointed—

(A) one of the members described in subsection (bXI) nnd one
of (lie incmhcrB described iu subsection (I>X2) and three of the
members described in subsection (h)(2) shall lie appointed for n
term of one yenr;

(W) one of the members described in subsection (I>XU nnd one

of tho members described In subsection (bX2) nnd Uirco of lho
members described in subsection 11>X3) shall )m appointed fur a
term of two years; and

(@) ono of the members described in subsection (bXI) nnd ono

of the members described iu subsection (bX2) and thrco of the
members described in subsection (t»X3) shall ho appointed for a
term of thrco years;

ns designated hy the Secretary nt ‘he time orappointment.

(3) Any vacancy In the Advisory Commltleo shall he filled In tho
niiuio manner as original appointments. Any member appointed to
fill any vacancy shall serve for the remainder of the term for which
bis predecessor was appointed. Any member may serve alter the
expiration of his term until Ills successor has taken office.

(il The members of the Advisory Committee shall serve without
compensation, but the Secretary is authorized to reimburse such
numbers for nil reasonable travel expenses incurred by them in

attending the meetings or the Advisory Committee.
(cXt) Tito Advisory Committee shall meet not less than once each

ye&r). The Advisory Committee shall elect n Chairman and n Vice
Chairman from among the members of the Advisory Committee.

Ill) Right members of tho Advisory Committee shall constitute n
quorum. . . .

(1) The Advisory Committee shall meet nt the call or the Chnir-
mnn or n majority of the members of the Advisory Committee.

(f) The Advisory Committee may receive from the Secretnry such
personnel, penalty mail privileges, nnd similar services, ns the
Secretary considers necessary to assist it in performing its duties
nnd functions under this section.

(g) Not less than once each year, the Advisory Committee shall
prepare and submit to the Secretnry a report concerning the effi-
ciency of the maintenance and operation of the Register, and the
effectiveness of the Register in assisting States in exchanging infor-
mation regarding motor vehicle driving records. Such report shall
include nny recommendations of the Advisory Committee for
cliniigcs in tho Register system.

*O/mi|Mngn
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(l) The Advisory Committee shnll bo exempt from the require-

ments of section 10(e), section 10(f), and section M of the Federal
Advisory Committee Act (5 U.S.C. Appendix).

REPORT nv SECRETARY

Sr.c. 210. Not Inter than the expiration of the four-year period
following the dato of enactment of this title, the Secretnry shall
prepare and submit to the Congress n comprehensive report setting
furlh the extent and level of participation in the Register system,
nod the effectiveness or such system In the identification of unsafe
drivers. Such report ahull include any recommendations of the
Secretory concerning tho desirability of extending tho authorization
of appropriations for this title beyond tho pctiod of authorization
provided iu auction 211 of this tide.

AUTHORIZATION OF APPROPRIATIONS

Sec. 211. (a) There nro authorized to ho appropriated for fiscnl
years beginning after September 30, 1982, for expenses incurred in
the establishment of the Register system under this titlo not lo
exceed $2,000,000.

(h) Them ore authorized to ho appropriated to eniry out the
provisions of Ibis title and tho provisions of Public l.aw 80-000 (7-1

SiilmiilHn
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Sint. 520) not lo exceed $1,000,000 for fiscnl yenr 1080, not to exceed
$1,000,000 Tor fiscnl yenr 108-1, not lo exceed $1,000,000 for fiscnl
yenr 1085, not to exceed $1,000,000 Tor fiscnl yenr 1080, nnd not to
exceed $1,000,000 for fiscnl yenr 1087.

(c) Funds nuthori/cd under this section shnll remain nvnilnble

until ef [>-nded.

Apprc yirWOctober 25, 1082.
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FORRACRD

. The objectjves. of this project are to provide the National Highwa
Traffic Sa?et){jAdmeinistr t}on pNI-hBAS with: p%lr) an. in-depth nt?onﬁ
st?te-of-th -art review and evaluation ‘of two major_driving while under the
Influence ountermeasure [aws, Illegal Per’ S¢" (IPSJ. and "PrellmlnarY
Uy Tnstructions.” e irofenents - SRRIIcation oy Anforcerent. prosecutio
Jandyjuolwla_ borc]|e’s. The project will enable ?he N-rrSyA to assist theIO states In
grgf)urg\incg?iofr]]lghway safety through the use of these laws for DAl enforcement and

g This document contains an executive summary and nine sections, plus an
appendix.

. Section L describes the rationale for implementation of Illegal Per Se
?Hciig’resltlun&;/nary Breath Test statutes, and the metﬂldptjomgy ut(mzed mgcon ucting

Section 2presents the results of a surveyof all states which have
enacted a Preflmlnar Breat% Test law. y

Section 3 presents the results of a surveyof all. states that have
enacted an Illegal Per Se law.

Section é describes. the efforts to date of those states that have
attempted but failed to pass either IPS or PBT laws.

. Section 5 contains a series of in-depth studies of six states which
?gv\\//e either a PBT or IPS law or both, and one state which has neither type of

Section 6 presents a summfarg of the stfltistical data collected durin
g}%sesctbjtdi)énsthat demonstrates the effectIPS-PBT laws have on DAl arrests an

Section 7 contains propo?eft IPS and PBT statutes which were developed
from exdanﬁ)lels of the most rs,ucces? ul IPS-PBT |aws now In use, with modifications
suggested Dy fegal and traffic safety authorities.

Section 3 contains pTrﬁgao_sed jury instructions to. accompany the IPS ang

PBT statutes In Section 7. Jury mstt%tlons were derjved from samples of
jury instructions used by courts in seven different states with IPS or PBI laws.

. Sectio IS a report of a _sponsored workshop on |PS/PBT  and
describes tﬁe f|nnd|9ns and IOconc?usmns of Sixteen nat%naf gut%orltles on ?ﬂe
utilization of PBT-IPS laws.

This study was designed by Donald Macdonald, J.D., and Marvin Wagner,

L.L.M., who serve? s co-printiDal mves(tjl%a‘grs_ for this study and contrib t.eﬂ
to all sections of the report. M. Macdonald IS a senior project manager wit
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Science Applications, . Inc. and has .directed rojects dealing. with th
en*orcemenPIO d’Jl cpdwatlon or traffic sa%et Tav\ys IO!\/ﬂarvm nerg|s Iegaf
fa st an writer on SW|de ran ? of I??al % es related to aco ol and hlqhwa
afety. and the adg) ication t[]a Ic offenses.  The sections containin
|nterV|ews with  prosecut ors and the suggest ed IPS-PBT. statutes an Jur
instructions were prowded y James P._ "Manak, J.D., director of_the Ie?
ubllcatlons sectlon of the N%rthwestern Traffic Institute, and James T. Reil
D., g staff attorneg/ with the Natlona!] District Att mEYS hAs oclation, Le al
re?earc analysis, and |nte|rV|ews wit state and loca }/] safetg
enforcement of ICIa|S| leqislators, ]Ud rosecutors ang ‘defense attorneys
were provided by William Deylin, J.D arX abl . and Frank Montecalvo
J.D., all of vhom are memgers of the al sstem a a |s staff wma
?xtenislve experjence in conducting trafflc saf eIated a research an
egislative analysis.

Eemal thanks are offere to Professor Robert Borl}en tein, n tl(fnally

known foren IC expert on medlco e a problems and |nventor of the Breat zer

to Prof essor ﬁ obert Force Jane U{nversny P of Law a natlnna
thorl a to Professor amesStarrs o

reco n|ze on constltutlona

eorge. Was mgton n|ver3|t%/ atlon% Center, an exR on the law an

orensic sm?n e: an t(f Professor Anare Moenssens of t University of Richmond,
Il1ams Law, an expert on constltutlonal law,” each of whom

prow%ed a critique O?Othls study.

Special ree{\%%nltlon IS also extended to those hlghwaytrafflc safet
and |egal %xgerts ttende spemal works 0? congucted to  review Fe
results "of this study ehuthors are please tcf ess thelr a Rrematlon
the a53|st nce rOVI ed bK Contract Technwﬁ M naﬂer g) Dozier,
anii the Admdlcatlon Branch of the Dnver Licensing  and

judlcatlon D|V|S|on o George Branat.



EXECUTIVE SUMMARY

Testimony of Iaw enforcement Hersonnel Brosecutors the defense har,
and the SJudrcrar that has been collated in the course of t s research project
Indicates that rosecutron of driving while Intoxicated offenses can be
rmProved by modification of present statutes especially by the jon and
utIrzatron of Illegal Per Se IPSP and Preliminary Breath Test P Ian

in effect, and “Illinois passed an [PS Dill

Fifteen states now have an IPS ?
in July 1981, California legislators ere{aect to’ see one ﬁnacted 1981, SeVﬁn
other states have introduced™ [PS legislation,but the chancesof passage in t

near future are uncertarn Fourteen states now have a PBTstatute.~ Eleven
states are usin mf’Bt[O[aw of, gT without a statute. One additional  state

expects to  pass

. Sections 7 an 8 of this C[eport contain a model .IPS apd P3T stat te,
&p rting rationale tor each samﬁ Ejur?/ Instructions for use wit each
u Both statutes and the{ ry instructions were drawn up with careful
consr deration of the exrstrnP st utory forms that have provepn most successful
IPS conforms close Iy the latest recommendations from the National
Commrssrop an Unif o}rnﬁ[ affic Laws and Ordinances.  There s currentIy n UC
section dealing with PB

IPS LAWS

. M IIIegaI Per Se statute (IPS) is a Law which creats an_ahsolute .or
strict ljability “upon a motorrst vrho drivesa vehicle on any pu hrg way with
a BAC of .10 ercent or |[%; This type of statute, “which is wid e?/ used
throudhout most of the industrialized worId removes the “presumption
|ntox cation” found In most statutes, and places an  "absolyte" or strrct
\ ||t ugon the motorist when he/she drrves after reachrng the illegal blood
alcohol “concentration.

With resp ect to IPS = statutes, surveys of ﬁ]rosecutors and judges . in
tates usin thes statutes attripufe to them an rncrease In"quilt
eas. Some of srctrons surveye have enacted P“ bar grnh
tatutes |n DN ? ut even wrtgot such . statutes gu ty Ieas are |de
ecause | Sds a difficult charge to defend against at tria ther rosecuo
report see ler settlement of “cases under IPS resultingfrom a stro plea
negotiation [t)ostur] ONE |n|}|al Increase In the number of cases béing tr ed
was noted after the adoption of IPS statutes, but after the laws were te te
trials, the number of guilty oleas and convictions at trial sharply increased.

Despite the fact that a trial where onhé IPS was charged would be less
ostly, prosecutors survenyed Ipre ferred to charg oth IPS and the tradrtron?
fense] Tds 1S d e \ part ‘to protect the Case In the event the chemica éest
IS ¢ alenge Léccess and |n part to grovrde the oppor tunity to Introduce

testrmon¥ regardi defendants demeanor at the rme 0 arrest In  some
yrisdiction orosecutors ar reIuctant to try a case hased strrcty on an |PS
lolation. T his dhe to the lfe jef that at ea?]t 50 ur eswr (P%t onv ct

a er tha at proviae

withaut, eviden lologl Impairment, ot
ehenical etegltesceo ysiotogic pairment, 0

Xii



The information gathered during this project suDports the conclusjon
‘QV% an IPS provision 1s dn e?fectlve tgol In tejenforcem nt of derunk (erlvmg

The research reported upon here indicates that IPS:

1. Increased the number of guilty pleas by an estimated average, for
E'ﬁ jureisdictions, _o? lz_gerce t.p A_Iabgma repo_rte(f a 40 gpercent

for. the f h f IPS law b
STAREE oS T oo s o e

2. Has reduced the number. of RN charges that are negotiated down to a
lesser charge by an estimated averagé of 16 percent;

3. I-l?s increased the O|wumb,er of convictjons for DAl by an estimated average
of .9 percen‘, this does, not |nc%e convictions through pleas oJ
guilty to a lesser offense, that probably would not have been obtaine
withqut the [PS statufe. Alabama reportéd a 51 percent increase in DA
g? evcltcit\l/%ns for the first six month period after its IPS law became

4. Hes reduced overall cost ,of,grosecuting DN defendants by reducing the
number of trials In many jurisdictions;

) reducing the number of elements .of the offense to be proven, IPS
Eé)élci(?(ljtate(sJ prosecut?on of tLe Pimpalred driver, P

6. Has asswt.ed.lgw enforcement in making more |mPa|red tdrlver arrests.
In those jurisdictions wnere external ‘evidence In the form of outward
shgns of impairment was r%ﬁ;ulred before prosecutors would Bress the DN
charge, law enforcement officers were hesjtant to arrest, even #hough a
10 “percent, BAC was _suspected.  Under IPS, evidence of goss
gsr¥%r;c%motor impairment is fess Important in making the decision to

1. Hes facilitated the prosecution of those dripking drivers that show few
indicﬁa o} PF] icaﬁ FE)mpéxirment, even with hlng %ACS. Outwarts signs of
Impairment neéd not be discussed In an IPS trial;

8. Has contributed to lowering the average 3AC of those convicted of
DWI-IPS;

9. The ,;furely bjective .10 Rercent 3AC as ﬁ.basi_s for an arrest is more
easily ungderstood b% the defendant than is the. law. enforcement
officer's judgement, based upon demeanor, that the driver is impaired.

, There are no offsefting disadvantages of IPS to reIport. The foregoing
Issues are addressed In Sections™ 1, 3, 5, and o of this reoort.



Penalties

Penaltg é)rovrsrons hn IPS and DU stafutes i/arred gfreatlg/ among the
urrsdrctrons Id actual ¢ argrng and sentencrng policies of prosecutorS and

g Mandatory ! gna [tiés ‘Were often sr\rl\rlrgested by prosecutors as .an
ef ctive deterrent 0 recidivism, but this view wgs not shared by the majority
of the judges or law enforcement persons that were interviewed.

Administrative Adjudication of First Offense DN

wnber of theﬁ P(fs and rosecufors 0 were mtervdewed sugdested
that frrst 0 ense be %oved rom the courts an J) % n an
administrative forum, whic would empnasize treatment rather than punishment.

Training of Prosecutors

Upcalley DAl cases are assigned to entrY level staff members or are
Prosecuted the . least experienced “of the assistant prosecutors,  Formal
rainin on- exrstegt or nstructure with "on-the-job "experience” the most
ehod Sttatewr trarnrn through a rosecutor assoclation |fs a]t/farlable
seme urisdictio er no syllabus .or manua effectjve
echnrd esJ that shouPd he emiﬁo ed E\II agree Yh rarnrn mo uIes consisting
courses, manuals, and audio-Visual matetials wouId e hel

Training of. Law Enforcement Officers
It was, noted bty glrosecthPrs t]hat the use 0 ﬁs provisions under DA

sta&utes ca} Lead tP ove |ance E ice on alcohol "testing. Cases are
veakened | t e R Ice offrcers to s tematically note t o steps lea |nr11 dg
0 testrnd %neral Indicla parrment n the broadest possib

mvestrg or a proa es are used b olice they resut In stronger cass

gr eas olrce pe sonne rep orte tat Some Jurres can
.onvinced Y Impersonal eJmca test results, but oth eJ juries seem to re urre
issurance that * the defendant  exhibited some outwar srgns of impairment,
particularly In the range of .10 percent to .15 percent.

' ecommendations

Traffic safet offhrals In every scate should organize Irke mered
persans .in the legislature press IavY nforcement, and. the gene[g rr) fﬁ
‘0 obtain passage o an |l egaI aw. prosecutrons hou goba y
ontrnue dto be based on chardes of both IPS ad DM, 'In_order to_ encoura
eas and to permit the iIntroduction of all the available evidence at rra
e dgsets ol CpeCuLgt & More FOstgllEeLive, ppportunity EPch;tSa
10/o Ada |t|onaI work ntust be done % gme states to rern 0rce, the mrn
rt eéu iclary, who, In turn must conve to the jury, via t Juré/ instructions,
e eﬁt that ‘motorists with BAG in the range’ of .10%. to "13% are 'n fact

a
(’wangeros 10 %hemselves and others, |rrespect|ve of the presence or
bse ce of other”indicia of Impairment.
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issues are addressed In Sections™ 1, 3, 5 an

tha an IPS provision 1S

The information gathered .during this project suDports the conclusion
it g ?Fectrve tgol In tRe Jenforcemgnt of deru 8rlijvlng

The research reported upon here indicates that IPS;

Hﬁ increased the number of quilty pleas B an estrma(?d average for

a urrsdrctro of 12 percent. Alabama_reporte ercent

eguctron or] f]e first i érBonth period after IS IPS Iaw became
ective, which was August 19

Has reduc}ed the number. of RN char es that are negotiated down to a
lesser charge by an estimate averag of 16 percent;

I-h}s increased the Jtumber of convictjons for DAl by an esHmatﬁd alverage

percent, this does not |ncI e convrc lons throug eas of
gurt to a esser ffense, that proba WOU not have been obtarned
Wrthout the IPS statute. Alabama re orted a5 (!Jercent increase In DAl
?evcrtclt\rl%ns for the first six month period after 1tsIPS law  became

Has reduced overall cost of E)rosecutrng DN defendants by reducing the
number of trials In many jurisdictions;

reducing the number of elements .of the offense to be proven, [IPS
EF)acﬁ?tateg prosecutkr)on of th ermparred driver; P

. Has assisted Ig\rv enforcement in ma ng ore rmparr%d rgrrver arrests.

In those furrs Ictions where ext rna idence in the form of outward
hgns of impairment was reaurre eor% rosecutors would Eress the DAl
arge law enforcement officers were esrtant fo arrest, even thouah a
percent. BAC was suspected.  Under IPS, evidence . of %ross
gr¥chomotor impairment is less Important in makrng the decrsro to

Has facrlr}at%d the prosecution of thosg drrnkrng drivers thaé show few
Indicia o Rglrca Empgrrment even with hrg Cs.  Qutwara signs of
Impairment not scussed In an IPS trial;

Has contributed to lowering the average BAC of those convicted of
D-1P% J J

The purely objectrve 10 Rercent 3AC, as a. basrs for an arrest is more
understood % defendant  than the . law . enforcement
|cers judgement, based upon demeanor, that the driver is impaired.

here are no offsetting disadvantages of IPSto report.The foregoin
d ; : gs of thrSsreporp S



The problems noted with PBT include:

' rdhen Beser RS e oo ”%a“ve%';t“c“r o h".@“*.cfa”%te”%
evices  have been deveﬁged |ch are hrvhl preIrabf
cost-effective when purchaged ang used._in vo(}rme an ieveral of these
(ejar\tlrjrgrensent meet NHTSA'S  standar for evidential alcohol tasting

e Qver-reliance oIrce on.test results, to the detriment of careful
hservatron 0 y er indicia of DW.

o Eurr()jnent nsaintenance problems (particularly with earlier models of the

evice
. The ossibility that a medium (but legal) 8AC will mask drug use that
rpesponsrbw ftor erratic rr&rng 0al) ’
* Hi hrce(sOSt to equip a complete state with modern, direct readout
. E’é)lssserble constitutional constraints on their use to establish probable

The foregoing issues are addressed in Sections 1, 2, 4, and 5.

e.e Is of future PBT research should be in | rovrn th accur

nd dep enrmnl oafS the e%urpment S0 as to permit admissi ﬁ gt gﬁ resu

n court The nited Stat s Su reme Court hs not as et rule on whether a P

an. be taken wrﬁh less t roba eca se.  The recent case law_ implies tat

nch a fest Woud be va rLer the ba ancrnﬁ theorY t 1S aln |mportant part
errY ere a aIancrn the considerable lic Interest In

nproved traffic saf tg/ qarnst the |n|maI Intrusion upon Hte &tcirrst impo e

ly the  modern zed ortanle PTLnstrument |¥

onst |+ut|ona1h P ases ?Hgt efore the states W est ¢ rts

‘ealing with the use of a PBT have u 1ts use, The admissib of either

h]?orcemghtu ts or the refusal of a PBT would be of substantial assrstance In DAl

The future of PBT as a deferrent to drunk derng, partrcularlgltmrn

hose states with  anIPS romising. . With or without ™ a passive te
avice.. dN expan |on the ous rﬁt rrchard eclsions reg rd |n%1 ran o
non- dr retro ar Iocks a Hrrnrs%A&d on"the basis
easona e and a trcu e susp |cron of an | e a has the otentral

or signijficantl |ncreasr t e pub |cs erce t|o e probahilit of bein
0 rehg (16(; af y Aut r|t|esp ag [P]at ti]e fear Ot? apyDrehensmrg
S presenty very Iow among persons rink and drrve



2. SURVEY OF ALL STATES THAT HAVE PRELIMINARY 8RSATH TEST (PBT) LAWG
Introduction

As used in this report, th? term "preliminary breath hest IS defined
to mean a ore arrest breath” test.  Usually, but not “always purpose of a
?Imln?ﬁl breath Eest hs to assist in establishing probabe cause upon which a

olice offfcer may base his arrest.

A preliminary breath test is regarded as a valuable law enforcement
tool in that;

a) It enables  the offlcer in the field to make a quick and si pI
determlnatlon of wheth er a gerson IS |mpa|red or intoxicated In those
mar m(a cases, and those stops of impaired Persons that ha
learned the appropriate responses to psychomotor tes

ng |nd|?ate that an impaired person, with low BAC is under the
uence of drugs

¢) It can indicate that a person who atyJears to be  intoxicated may be
suffering from an illness, such as abetic reaction;

d) It can prove that a motorist is not impaired, and can thus be released
gtrrtehset scaenrae and not suffer the indignities and inconvenience of an

) % apgreweerﬁglo?tn Oa]w%en i h\t/)\)ay ? %tegaelrraeld pourblllncto?(flca]tlggerderre)rbsabllIty

A preliminary breath test 1s a valuable and reasonable use of police
authority topdetermlney the fact (or Iacka% of driver |m alrment on3| ern? the

vernments mterest In hjghway safety (50 percent o a hi tal |t|es are
g? i gy (owp( 0SS| gmlnt%us}

cono ed) and  therefativel INErusio
occasmne(?% a PBT, the laws al?owm a PBT h ve beex con5|sten|y pheld Hy tH

state COUHS

effectlve law enforcement campaign, which includes the systematic
use of a PBT |n tra |c stops, can su stantlaII ralse the public's awareness of
the .pro aF p renension rL \?ways and, therefore, reduce
signiticantly the ann number of drinking- dr| ing “accidents.

The tglcal PBT statyte enables. police offlcer?1 to use %hls new
|nvest| ative techni ue prescribes con |t|o under  whi e used,
etermlnes the met o oogy to be emoloyed, mDoses a ? ty gon motorlsts 0
gné)perate with élce |!]ts use, Pro |des sanctions for” breach of this dut}g

rescribes | how the results obtained will ™ be used in court. ~ The
statute both on |ts face and as it iIs actually used, must meet all reauirements
imposed by the U.S.  and State Constjtutions. ~ If there are ambjquities in the
statute, the courts will “interpret these ambiguities in favor of “the defendant
whenever, oossible. It thisis not possible, the courts wil| render the statute
unconstitutional.  See U.S. v. Simns 508 . suaa 1179 (1979).
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Constitutional Issues Involved in Use of PBT

When a law enforcement officer makes. a sto and . requests the vehicle
operator to sybmit to a PBT, 1 constrtutrona |ssue y arise 'in that the Fourth
ndment of the U S. Constitution a}pp lied to the states via the Fourteenth

Amendment) guarantees to individuals the right to be free from unreasonable
searches and seizures. The stopping of the |nd|vrdual would be a seizure of the
erson, and the admrnrstratron of an active (as opposed to passive tpr
reIrmrnary breat test may be a search wrthrn the context of the o,urth
mendment.” There is a school of thour\;l\rlrt th%t th |s test Is noh "search
which the Fourt Amendment constrarnts ould plicable. as heen stated
that . the samprnr[] "eeB lung arr which_1s the subject of te search, is not
sufficiently. rusrve sing. “the modern PBT devices,” to constitute a search,
Some analogies  of t B actrvrt¥ inc ude voice exemplars handwritin samples
removal of “cordite from under fingernails, swabs of grease from ha

which have been held “as not being” constitutionally protected searches ShouId
the test be accepted as a search,” in qrder for thé search and/or serzure to be
valid, it must either be consented to by the individual searched, ursyant
to a warrant, incident o an arrest, or ‘involve exigent crrcumstances f me |ate
Ietsuatlgnesvanescent evidence).  Probable cause must’be present in the last three

In the case of Terry v.Ohio, 392 US. 1 81968) however, the Supreme
Court upheld the seizure and search of a person hbased_on somethin Iﬁss thﬁ
probable cause (1.e., a “reasonable sus |cronf) The court Weighed the
government's need” for ‘the search to protect the life of the offrcer against the
intrysiveness of the search iteself (here, a "pat-down" or weapons)
concluded that, the search and seizure was not unreasonable In “r? %f the Fourth
Amen ment While it 1s apparent that a request for_a PBT |s ot the same as a
down"  to rotect the life of the officer, the Terry balapcing test has been
sequenty applied to a varrety of situations totally” unrelated” to the sa ety
of the officer, and these includé airport and international border searches.

Three recent State Sup me Court cas?s hep]/e substantrral bearrn% on the
issue of the requirements of "probable cause arrest o a suspected
grror to a request to submit to a PBT. In the first case, Ashridoe v. N Dakota
tate Highway Commissioner, 291 NW.  2d 739 (N.D. Sup Ct) reported on June 10
1980, the court indicated that the defendant's fajlure an on-sjte cemrcal
screening test (PBT) was one of the elements n estatflrshrn reasonabe grounds”
p_r probable cause for DWr"arrest. It stated: Srmr ar |n purpose to the varrous
ield — sobriety  tests, ~ the purpose of an op-site”  "chemical screening
test is to insure that sufficient orooaple cause exists to warrant an arrest.
(emphasis supplied)

In Marben v. State, 294 NW 2d 697 ngnn Sud. J regorted on
Au ust, 20, 1980 Maroen cIarmed that because he was not offered a PBTb
estrn “officer prior to Bacrn nim under arrest, the arrest was invall an(d
ied Consent Law colild not be inyoked against him  The Court disagree
wrth thrs contention, and said the following:
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"Contrary to Martgn's assertion, we beligeve that the Implied  Consent
Law does” not require the administration of a preliminary screening test
where the %fflcer ascertains from nis oan observations “that the driver
IS under the Influence of alcoho|.  Rather, the preliminary screenmg
test alppears to be iIntended to be utjtized In Sjtuations” where th
officer, after observing the driver, IS unsure whether the driver is
naer the |anL1en(fe of &lcohol. See State v. Grovum, 297 Minn. 66.
emphasis supplied)

_In State v. Gerber, 206 Neb. = 75, 291 NW ~2d 403 (1980), .in regard to
< Uia of a PBT test, the court said, "It should be kept in 'mind that the
istimony. with regard to the Prellmlnar% test was offered not for the purpose of
taplishing the Charge a%alns" Gerber, but rather to establish justification for
acing Gerber unde’ arrest.” In Nebraska, it would agear that the Fourth
enament 1ssue is settled until the U.S.  Supreme Court speaks.

Several other state h1igh court decisions have been made which s[%,ec_ify
g%hetpeprrggjor purpose of a PBT is to assist the police officer in determining

able cause exists to warrant an arrest,

In State v, Grovum, 209 NW 2d 788, (Sup. Ct. of Minn., 1973) on
ge 791, the “court 'held: (Sup )

"The use of a preliminary screening test for determmln? possible
vufJatlons of “the drivin -Whlle-und?r-th -influence satg.te S
delineated by the statute and is solely for the quroo~e of guiding. the
officer as to whether an arrest should be made." (emphasis stppi ied)

.. In State v. Bellino, 390 A 2d 1014 (Sup, Ct., Maine, July 1973) the
jrt, in dealing with a pre-arrest breath test(, Etated: ) )

"We take notice that subsection 10-c does not expressly require an
ar[)est as a condition, prec?dent to its application, ° Rather, It
Su éects the operator initraltv to a compulsor |nvest|(T1at|_ve Process
to determine whether the _S{Jerator has. consumed” atcoholthis hrouqh
wnat may be termed a pretintnary unofficial breath test to pe ysed only
to estaolish orooable cause fof the re_afuwement of an official second
chemjcal test or bTood or breath, it “the preliminary breath test
results are positive.” (emphasis supplied)

The state ?o_urts have consisten,trlx_ interpreted the PBT laws  as
for field officers to conduct preliminary investigations to determine
he motorists are in violation of the state"s drinking-driving laws.

_ N direct_challenge on constitutional grounds has been made in New York
anst the use of PBT's™as yet. Some New York lower court decisions have
mined these 1ssues.

. In Pﬂgole v. Qelanej/, 83 Misc. 2d 576, 3713 N.Y.S. 2d ™7 (Serfamber
5), in revarring  a /37", this lower court rules, on page -130:

‘horit
‘ther Y
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"In the breath test situation, the only reason for asking the motorlst
to take _a breath test |s to Aassist. the officer Jn making
determlnatTon as to  wh ter 500l n to piace the defendant under-
rrest, and con er%u%ntlg 1 gand only tunction 15 to incriminate”
the motorist." asis supplied)

In another lower court New York case, the court specifically applied
the Terry doctrlnne to a%B?F ? t stated: P y op ,

"However, if the police officer has no probable cause to make the-
arrest  for driving while intoxicated, he ma |n agtproprlate
cncumstances and In "an a proprlate manner — approach son
Purﬁoses |nvest|gat|nn%; gossme criminal behavior even thou there
s no probable cause™to make an arrest,’ Terry v. Ohio, supra. There
however, has to be "reasonable suspicion.

"On the other hg g while |nvest|% ‘ % n accident, the Eollee officer’
may obtain le cause,’ or a t the ' necessar icion"  to-
bring the fact situatjon withn the Purwew of erv% |o supra |
In that event, the search and seizure of the breatli uld nor

Illegal search and selzure, |

"ThIS court believes that a demand for a breath screening test under
proprlate cncumstances bears the same_ relationship to a full scale
chemical test as at' down, to determine if a suspect has a weapon,

P Fer the brc mstance authorized by Terry v. Ohio, Supra, bears t0 a

ufl scale body search."

Another asRect to be considered s that, with the exception of the
State of Nebraskaw ose penalty for refusal _ treats the  -.offense as a
mlsdemeanor t e pe]na Ities for Tefusal of a PBT are generally administrative jn'

nature. ~ Therefore, econstltutlona]l requnements In ﬁhese instances may be
somewhat lgss S rln%ent cr |m|na prosgcutions. In
Camera v. Municipal Court, 387 U.S. 523 18L EA 20 930, 37 5. Ct. 1727,

the court stated.

this s not to su%gest that a health official need show the same
k|nd of proof to a magistrate to obtain a warrant as one must who wculd
search ~for the fruits — or mstrumen‘alléles of crime.
considerations of health and safety are involved, the facts that WouI
justify an inference of ‘probable cause’ to make an_inspection are
clearly different from those that would justify such an inference where
a criminal investigation has been undertaken."

"The test of %robabe cause' re un%d by the Fourth Amendmentcan take
into account the nature of the search that is being sought.”

"The warrant procedure is de3|gned to uarantee that a decision to
search private pro erig ]Stl led” by a reasonaDle governmental
|nterest 3ut reasonableness st|II the “ultimate standard a

8u [|c Interest jUStI |es the Intrusion fontemplated hen there
|s probable — cause issue a suitably restricte search
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warrant ... Such. an approach neither endangers time-honored doctrines
Pé)l icable to criminal investigations, nor ~makes a nullity of the

anle. cause requirement n this area. It merely dives full
recognrtron to the compelling public ~and private intergsts here at

staké, and In so doing, hest folfrlls the hi torrc urpose behind. the
ongtlt/tétg/onal right to"be free from unreasonable government “Invasions

The United . States Sugreme Court has p]many rnst(ances utilized the
balancing concent, which is a separate element of the Terry doctrine in other
situati ns where the r%ublrc Interests out- werr]rhed the |mportance of Protectrng
the Individual from minimal_search-type instrusions. In Davis v. MIssIissippi,
394 US. 721 L-Ed.  2d 576, 89 S.” Ct. 1394 the court heIdthat

"Detention  for fingerprinting mayconstitute a much less serious
-rntrusron Upon personal Security thanm other types of pol |ce searches

gtentrons mgerprrntrng Involves rione of the Pro rng Into an
Isgarlo/h ual's private life and thoughts that marks an Interrogation or

n Penpsylvania v. Mimms, 4321 U.S. 106, 54 L. Ed. 2d 331, 98 S
It. 330, |]n a pornrcye -stop case, the court stated:

"Reasonableness, of course, depends on a balance between the public
Interest and Fhe rndrvrﬁtuals rrght to personal security free from
arbitrary interference by law office

"Against this_important |nterest we are asked to weigh the intrusion
into the . driver's personal libertyoccasioned nothy the initial stop
of the vehicle, which ‘was admrttedlg justifred, butby the owner to get

the car. W think ti'is "additional ~intrusion can only” be
descrrbed as de minimus."

In a very recent case, US. v. Mendenhall, 64 L Ed.  2d 497, the
ourt held that:

"Terry ?hro establishes that a_ reasonable investi atrve sto
does not 0 fend "the Fourth Amendment. The reasonableness a sto
turns on the facts a cr cums%nces each case. Bpartrcu ar, the
Court has emphas- |ze ic Interest served ?/ selzure,
11) the nature scor?e o the i ntrusron an teobAect W
acts ypon w Ich the aw en icer relied, light B
knowledge and expertise."

Applying the same baIancrng test to the use of PBTS, the governments
aed for the stoo and search emove g ootential ¥] anegerous drunk drver
med In a segs? h a Moto ve I|c alanced agaimst t mtrusrvenes of the
larch (short a reasona sus Iclous” maotorist and having him blow
nto a oocktsrze deyice) n?yvmr result in the search beh held to be

a en th

orcement 0

lasonable and thus constitution 1S I1ssue does reach the high court.
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Statutes authorizing the use of PBTs usually deal with this |ssue ﬁ/
prescrrbrng the grounds upon which an officer must” base his request, —Althou
wo states” require “probable cause (which constitutionally would be sufficient to
make an arrestt)] most request somethrntt; |ess strrn%ent but probablp stringent
enough to meet the Terry test. Recently the court h settled certain  implied
consént disputes in Mackey v. Montrym 99 S, Ct, 2612 é19 9), and_in doing so
used an analysis th at seems favorable tq the validity of PBT laws.  Thus, while

constitgtion da ity of PBT laws. remains unsettled, the case for validity seems,
to be strengthened by recent decisions.

Another Supreme Court case Delaware v, Prouse, 440 US 648 (197921
and . a recent Tenth Circuit Court of Appeals-decision U& Prichard, Issue
April 1, 1981, are aIso hel fu In P rchard the court held that a roadblock on
H interstate \(/W Wrt which go ice attempte albeit nsuccessfully to
k the rcense and Tegistration of every motorr t that Easse did__ not” run
afouI of Delaware v. Prouse.  The policé began the roadblock by stopDrnd every
car, but as soon as 10 cars were backed up the offrcer would wave all of them
throu h. Once the area was cIear the officer WOU| rernstate ‘the_roadblock andl
gin thrs (process again,  The police Iater “candjd| p/ concee that . they h?d
anne enforcé  the Iaw It th er observed e |dence of other crimes” whi
eckrng Ircenses and registration. Ing the stop of the vehicle af issue In
this case, the officer discovered and serzed a large quantity of cocaine.

In  Prouse the Supreme Court held that random, totally drscretronarr{
license checks vroIated the ourth Amendmenthtbut hattthg samettrtmte |nd||catedt,th
a .roa incoming traffic” might withstand constitutional scrutin

rrchard) does not rnvolve tht gl‘lOO/o roadeocq< referrerc] to In Prouse, the court
says but 1t was no less reasonable. 80 |Ce attempted to stop all traffic
vvh sofar as was humanly possible," and th , ecision to let cars pass through :
en the traffic bace up was "reasonable and ...-non-violative of the rule 0
Prouse.’

The Prouse-Prichard roadblock scenario could be used to sto motor
?hrcles N a non-discretionary. manner, and the observations made X t oljce
ficer whrle collecting mformptron about license and registration ¢ ud ovrde
the articulaple and Teasonable suspicion t at a DW |-related vroIatron rsts
which woud then su port an |nvo untar pg ication of a non-passive
sort of stra would ppar g/ e permissible unde Prrch?rd srnce the*
police candr |ttd that they plannéd to charge on anv law viglations that
appeared urrng the process of the admrnrstratrve type registration inspection.

In a recent NewJersey Supreme Court case State v, Coccamo, N.J.  Sup. :
Ct,, Morris Countp 9/26/80, In apgrovrng a roadb Iock practrce to deter drum
drivers, the cour crted the Prouse case. and stated:

"After Dbalancing the State's strong interest in protectrng the pubIrc
from the substantial risk Bosed by" drunk drrv?rs with rp])r
Inconvenience . which may be causéd to ever ifth motorrst an
eretrn minimal intrusion uoon hrs rrvac e State's action must
CO srdered s a reasonér rrng% ent uoon the motorist's
pecta%ron of rrvacK Id te st0Q. become overly .intrusive when
defendant Was asked to produce his license and regrstratron V\hen
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the initial detention |s lawful, as it was here, the police may require
the driver to produce his driving credentials.”

If a PBT is to be administered with the motorist's consent, such
onsent must be inforned and voluntary, There are occasions on which this may be
drffrcult to prove Ir. court. Some states have attempted to remedy this situation
rfith a sta}tute statrnﬂ that as a condrtrC?n to th e prrvrleq of . driving on the
state's L? waYs the motorist IS eemed have gven his consent to such
tastrnd sually such_a statute involves a ormaI "evidéntiary" test rather than
a r[)re Iminar screenrng test, but occasronfa g Rrelrmrnary tests are also
Included.  Some PBT statlites reﬂurre that an officér hotify the"motorist of his
rrght to refuse the  test the consequences of such’ refusal.  Other states
(frurre that the motorist be advised that there is no adverse consequence of such
-afusal, —while man% states will require license suspension. This 1s usually
connected with the implied consent statute.

Other statutory provisions relate to the admrssrbrlrt)( of the evidence
in court. If the search s valid (after a legal arrest), there should be no
croblem, constitutionally speaking, wrth owrngP BT test resylts into evidence,
Since 'the "search” issue  assoclated Wrth the BT situation 1s unsettled man
states _have opted forthe safe route by statrn? that such test resu Its ar
eingdmissible ‘as eeyidence, but. orly " serve fo ndicate to the of |%er W ethe
ad itional testrng s required (i.e.,” after arrestg It 1S ﬁ]resumedt should

ere be. an IssUe of whether the arrest 1tseTr was valid,

e admissible for the purpose of establishing probable cause. Most statutes —are
silent on this, however.

Likewise, most _statutes are- silent on the issue of admissibility of
-ef fal to take the preliminary breath test. h?_ ISSUE. raises a possible
oroolem with ~the Fifth Amendment rrqht against self-incrimination. It would be
constitutional to allow such refusal to be admissible for the urgoses of license
«vocation under an im I|e consent statute (a non-crimi | groce ure), but it IS
auestionable as evidence that the driver knew he was qui t¥ f 'the crime and thus
did not submit to the test. Some states do ermrt |n 0 evidence the fact of
refusal to take the more  formal implied consent t st, and . the |nference {0
drawn from this refusal is that the driver knew he was %/ |tny Gerher, |nfra
the court held that the receipt of the PBT In evidence Wwas riot prejudrcral error
and not grounds for reversal.

33T Test Devices

For those readers who are not familiar with the equipment used to
administer pre-arrest preIrmrnaryg breath tests, the following short
Ascriptions are provide for the two most commonly used’ PBT devices:

o The "baggy" test s comopsed of a tube contarnrng ayeIIow chemrcal
Potassrum drchromate |n sulfurrc acid, ilica gel cr}/stas and
imitin b de U rrect nlows th roucIr e tu e until the bage on the
other e fr ed. The yellow color urns green at ntrance
en Ien%t] of"the green chan rouh In eator of the

_ |s used wiaely In Europe and In ome 0 aces Inthis country.
It |s drsposable and IS used one time only. The length of the green

2-7

test results would



can be set for ang BAC desired as zi
to be sent to a |

0 EIectronlchPe?cket -S1zed forta?le devices:

either a
chemlfas
Examp

0 EV|dent|ary
devices
S|ze The

uspect to
thepsé Intoximeter.

Each of the
assive _systems in that
A passive system

in_.the vicinit sub
cooperation of t(tt ﬂlbjec

he d
alr

eV|ce

These devic
devices, or remote co
follect wh?I
ater analysis.
eV| entlarX test.
form no part
encapsu at|n un|ts
er [fate tub es

ey are anmllary to

S
by the Nation
egree of accurac¥
orensic laboratoty,
minutes of the DAl a
the new generatlon
Present
est to make a
breat]h test, under t
trial.

Currentl
breath testing, ¥he
fummarlzed |n Table 2
aws In each of the

rbee Time Magazine, Vol.

e
eS are thel A(\cho Sensor 11 and ALERT 5)3AD

€. breath spemmen

(fo orado requires this,
of pre |m|nary br ath testln? Examp

i
In status with a
ecision to arrest,

standard. There is usually nothing

boratory for analysis.

These hand-held devices use
Infra-red sensor, and do not reouire wet

jve rea douts either as pass-fail or in digital BACs.

instruments in mobile units: Thes% can be used either as
or as evidentiary test units, These units are large In
test procedure takes at least 15 minutes, and requireS the

leave his vehicle.  Examples include the Breathalyzer and

ab%ve devices are descriped as "active" %osed to
the subject being tested must cooperate b bIo into
not available) would detect aIcohoI |n the amblent
ect's mouth,” and would not require the active

?f are also  categorized as screenln% devices, evidentiar
ection devices. © Remote collection devices are mtendec t
or the alcohol from a fixed volume of bre a for
purpose is to provide a specimen to confirm
as_ do fome parts of Arizona.

es are the Intoximeter indium

t)f]smea el tubes, and the Breathal%/zer calcium
esg ods require a special breath collection device.
evi entlal testing.

Nt chle?

evereﬁl of ﬁqe newest PBT devmes that have underﬂone extensive testltnhge
and [

Administration emonstrated

resently required
[ eV|Ae%t|a9

Traffic
|ab|I|t
to

Safety
that |s
produce BAGs f

ave

use In the event

% Pur 056S.
that future trlaI courts demand that an evidential breat est be taken within 20

rrest as 1S now e|n

eV|ces maydﬁ]u suggeste

enly “én
fkers
ow this uR
he implied consent statute,

by some defense attorneys®

}/ a much wider market than at
al the scene can use the Tirst
with a second, ooqst-arrest
ich should be admissible at

PBT law

-for nre-arrest

fourteen states have statétte?]
their statutes

se states are  listed
The sections which
se ‘states, and the operatlonal aspects of the law In the

which provid
the charagter o?

113 No. 5, Dage 64, 3 August 1931

2-3

hey

of mstruments In a

w o discuss the status of PBT

— ——

Alaltill mV CHALKE L lteSI C v



STAT.

h H COMMENTS
o . -- m CITAT
a

I O N(S)

. a fw a ™ o .4 260

Aid.
Aldskd
Arii.
Ark.
Calif.

full).
lonn.

Del.
Fla.
r.a.
lHawdi i

1ffr-
Ind.
1hkld
KdlIS .
Ky.
1d.
liauiL*
Md.
Mass.
Hi cli.
Minn.
Miss.
Mo.

Hul).
llev.

1111
1.J.
1. llex.
11.Y.
11.C.

1. Oak.

Ohio
(Ik 1d .
0»L(|.
fd.

1. 1.
s.C.
S.11dk.
It-nn
1CA
1l ah

Vi
Vd.

11dSllI.
11.Va.
Ilisi,.
Ilyn.
I C.
I 1.
VvV 1

ffl *

«*e

e

11

11

11

i Jcl.4 I*

14

1 N.»d oy
- - 1*

[ 1*4.4

I*.1* -

) .
111 ) 1

14

4% 1c* |

1

11

1 ad0-1 (Uiwi]

1 i™iiu.iic

1 1141901 ..1 O

1 111t*a
J nn1
1 liuH

ltul
N H 1 I

1 H» 1U) a..bda (i)].)

ol
119.1)1 a«W4A; HI.111 fia.ialon | = Jot I*11il

IECE£ O

oo oditliitudt It UJIEIHHI) «ulu.n

* P N P e e

Sllui.uly Cliafucleil.ttc.

A I,

1. flkIxIl (H il (viulallk.illn.ot»In|- 1tk wi)

1. PHIki la Hhilivi (viulai loo  lTu.ul* 1i]»|»e(e*11
. iliumblf  fj i »holild 2y la Lal jpul*ull

él. Mfgru? (}/'Ifﬂ?l'lﬁrﬁ o attold)
. n ttdin

Ufllai 1 Any Inkic viulai |Uil

*epel Ik filunti* laalildlon ~  Cunii“utodi il Tilunl;

1. Cilalnil [iHill]|

2. Civil fin* 111

. finllon/Iliaiil lun of Iltinu
* 4l

1. kI finalt|

i uul]ii wit (i Kill

o#( rill ilimUil (Nilll li il iilmKd C *hrlca(tilily ul ftt mulli:
ML (Miml Mil

1 In «all (tin
I. Hu all mii

1L 1 dopllai v, “x M i ). Only lo o1t Iy atianl/lapl 114 Kiiiilfl laal
alkJuiiiHti (0 1alli i o Tituuli

1. lia all tajaa
2. H-all mat

A la ?wall|f anait/Ivf) Ji<l.iwutaul  laal
. In lltanaa inacil lun” (IOl aJUlla

aidilnl

. h
1. IMiii

f la*l_la lijullii.

I. Ay voiuilal'a ilaaantl
T AL ullUI i Jlaiiallun
1 f.loi imaaiaal |al laaaa « la™aai i. la.ll

(» Mii||laal ton ul Ilatiiii

I liluiil ml il fifull|
1 ialuaal ullli yiaill;
1 Huna

«M alfatIf 1l

MK, i | o *Inf«] [Mnu| | 4 1

L4



states in which interviews of police, prosecutors defense attorneys, and judges
were conducted.

2.1 FLORIDA
2.1.1  Statutory Provisions

Sec. 322.251. Suspension of license; chemical test for intoxication.

L, (bgl. Notwithstanding the Provmons of this section, a law
enforcemént officer, who has reason to believe that a person's ability,
fo operate a motor vehicle |s |mpaired b}/ alcohol and that the perso
has been operating a motor vehicle durln% he period of such Impaiw* .
may, with the TDerson's consent, give, or the person may demand, a
Prearreft breath test for the purpose of determining if said” person i :
n violation of Sec,  316.028(1), but the taki % of such’ Drearrest '
breath test shall not be deem?d a compliance, with Provmons of
para?raph (a). The results of any test administered unde this section

not be admissiple _intG eviuence in .any civil or criminal 1

Brocee Ing. An analysis of a Persons reath in order to be consjdered
alid under the provmons of this sectlon must have been performed
according tq meth |p{prove Y Division _of Health of the
Department of Hea th and ehabilitative Serwces For this purpose,
the Dtlr\]n%llon of Health is authorized to approve satisfactory techniques
or methods

2. Prior to administering any prearrest breath test, a
enforcament offjcer shall advise the motor vehjcle operator. that he has
the rlghi to refuse to take such t it gd prior to administering such
test aw enforcement officer shall obtain the written consent of the
motor vehicle operator.

2.1.2 Case Law

The pre-arrest test is to be used when the officer does not have.
probable cause but does have a reasonable belief that the |nd|V|duaI was r|V|n&;
%8% r the influence of alcoholic beverages. Op. Atty. Gen., 075-4

While the above opinion seems to ~assert a substantive djistinction
between "probable cause” and “"reasqnaole bellef these terms are most freauentl
used on " an mterchangeabl bam% seems cleﬁr that the Attorneyf Genera
endorses a lesser stangdrd than P abIe causa and the authors here Dbelieve It
means simply a reasonable and articulable suspicion.

It IS unnecessary under Federal or FIorlda onsti tutlons or statutes to
place driver under arrest prior ﬁ? administerin 8' d test t% etermlne | he
Intoxicate State v, Mitchell, 45 So (1971).  The court based its
decmon on Schmerber v. Cal|forn|a US. 757 (1965) stating that the
relevant act was not arrest of the subject, but whether therewas a c'ear
|r|1d|%at||on of relevance and [ikely success of a test of the subject's blood for
alcoho

2-10



2.2

2.2.1

are-arrest tei
presence of a

See Section 5.3 for in-depth study of this state"s PBT laws.
INDIANA

Statutory Provisions

Se¢.  9-4-4,5-3  (47-200 % Op Dortunrt to sybmit to chemrcal test
g or to rres 8) ny law " enforcement offrcer 3ut orrze (%
nforce aws this state requlating the use and op era 10n 0

hways who  has robable cause to beIreve that an

vehicles on public h %
Person érs committed ~ the offﬁ operating vehicle whil
ntoxrcate under IC 9-4-1-54, though not N his ?resence or VIew,
? all  not JJ ace such oerson under arrest for such offense until he has
Irst offer d tc such ?erson the ogtportunrhg to submit to a chemical
test: however, not necessary to o er such an opportunrt to a
Eerson who IS unconscrous Any ‘such person who ar[rrees it to
uch chemical test shall not™ be "arrested, shall accompany the
officer to the nearest availaple chemical test’ device for the 'purpose
of taking such test as a condition of the driving privilege:

(1) If such chemical ~ test resylts in orimafacie evrdéence tha&
such "person _js not Intoxic te? he shall not be arrested charge
with such offense and he shall be released Immediately.

(2) |If such chemrcal test results in relevant evidence, couDled
with otherg ence, that such J)erson IS intoxicated, he may be
arrested and charged with such offénse

3) If such chemical  test results in orimafacie evidence that
(S)L]r%(rerrf?)eerson IS intoxicated, he shall be arrested and charged wrt?r such

(b) (Redesignated as subdivision (a)(2) by 1973 amendment.)

(c) (Redesignated as subdivision (a)(3) by 1973 amendment.)

slih s T SR, SR A SRR
8H‘ense,, arid Ihrs Brrent HHX” |rcense she?ﬂ Cbe c?eﬂvere to the
ju (%e of the court [n which such chare along with a
certification of “refusal tc submit” otor vehrcles
See also Sec. 9-4-4.5-3 for definition of "chemical test."
Thist (s)%a ute is noé restricted to a breath test, but authorizes a

Lot reath, blood, urine, or other bodily substance for the
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2.2.2 Casa Law

The stata must establish a foundation before_3reathalyzer results are
admissible Pnto evfaence X? Es v. State, 305 N.E. 20 781 ?1974%

The Indjana Court of Appeals, First District, would not construe the
language "nearest avallable test device” so narrowly as require a law
enforcément officer to forego an accurate and apgroved chemical test (blood test
at  hospital wﬂhanalxsls at State Police Labor torg for another which would
have required movmg t e su bject elsewhere or transporting. device to him.
The COU"'[ also held that emgent circumstances $d|s3|pat|on of alcohol frcm
blood) allow for a sam Ie to be taken without a warrant, consent or arrest.
Clark™v. State, 372 N.E. 2d 185 (1978).

In  Dunham v, State, 375 NE  2d 245 1? 8), the court held that a
B%éefel I%tges of "breach test’ refused,” is admissib license revocation

2.2.3 Problems with Statutory Interpretation

The first sentence of the statute appears to I|m|t pre-arrest testin
to th(?se situations where the offense of ﬂnvmg{v \(/Y mtoxmated occurre
outside the orficer's lEresence or view. ording s variance wit
previous versions o* the provision.

Also, it is’not clear from the statute that the Pur pose of delivering
the drjver's license to the court, along with a certificate of refusal to take a
chemica| test, Is to effectively withdraw the dnvmg prmleq - even hefore the
?ourt has acted to suspend “ the license. Failure to deliver the defendant's
icense 1o tn ?ourt with tt]e certification, does not greclude -the court from
suspending the license.  Bowlin v. State, 330 N.E. 53 (1975).

2.2.4 Problems with Statutory Application

... The Indiana statute, when viewed as another layer of protection of the
c_|V|I,r|?hts of the motorist, works . very well.  Viewed a5 a device for
simplifyfng _the problem of establishing probable cause, It Involves some
problems. ~Since the statute requires robable cause before a pre-arrest fest s
glver] the statute imposes an add|t| nal requirement with which the police must
W In certain circumstances) before* gacmg a Qerson under arr st Such
addtonal requirement s not necessary tC meet constitutional standards

L |?] r%ported Ehat the . state ollce are ttsmBgr PBTs to ? lgnted
extent. _There Nas been no o t{ectlon in court to the use 0 s
date.  The pol |ce upﬁort the pre-arrest testi and feel that th % ?ave tlme and
gre esgemaldy use seParat N outJnarglna cases, which orobably would not
e prosecuted” even | an arrest were made



2.3 MAINE
2.3.1  Statutory Provisions

Chapter 29 Sec, [312.11C.  Every gerson operatrng amotor vehicle

which has been mvolved Inan, actid or_. which operated in

vroIatron of of the provisigns his Tit|e shaII at the request
go Ice offrc r, supmit to a reat te?] to be administered b

por tficer. ~ 'If %he test Indicates that the operator has o sumed

alcohol the police officer may require the operator to submit to a

chemical test i the manner set forth in this section.

2.3.2 Case Law

In _State v. Bellino, 390 A.2d 1014 51973) the Supreme Judicial Court
of Maine clarified an ambrgurty in Section 312, Subsection 10-C (now the
current  11C) by stat rnrg that since the statute does not expressly require an
arrest as a condition Pre edent to the admrnrstratron of a preliminary hbreath
test, arrest 1s urred and th a] the %se of thetest is to establish
00 abIe cause for requirl g an official second chemical test, blood or hreath,
If the preliminary breath test results are positive.

2.3.3  Problems with Statutory Interpretation

The statute does not s?ecrfrcaII}/ state th t the test is to be given
pfo [ to arresf h Eﬁ) parently clarified the eIlrno case, slpra,
hough a pre |m|nary reath = test was not an Issué in that case.

The statute 1s silent on. the. _issues of conse?uences for refusal,
aﬁtmtrsstrbrlrty of PBT results, and admissibility of the fact of refusal to taka
e tes

2.3.4  Problems with Statutory Application
No problems were noted.
2.4 MNNESCTA

2.4.1 Statutory Provisions
Sec. 169.121, Subd 5. Whena peace officer has reason to beljeve frc-
the manner in'w |ch a personlis dr| vrng, operating, orcontrollrng
motor v hrce or has vrol ed subd |vrs|on L, he may require the rrver
rovide a sample of h(!S reﬁth preli |nr screeni ﬁ
usr a device arf rove ﬁ the fommrssroner 0 rPu |c sa{W w rt
ur ose The results of t rermrnar screen tests e Used
the purpose of deciding wheth er an arrest should be made and
whether to re urre the chemical tests authorized In section 169123,
but shall used In an court action except to prove that a

emrcal te t Was, orooerl ujréd erson  pursua ection
169.123, hdrvrsr Hfo Ing the scre)enrng tE Bdrtronaf tests



rlngg 1bze3required of the driver pursuant to the provisions of section

The driver of a motor vehicle who refyses to furnish a sample of his
breath is sublject to the provisions of section 169 123 unless in
compliance with 169, 123 he submits to a blood, breath or urine test to
determine the presence of alcohol or a controlled substance.

See aIs? 169,123 subd 2; PBT test refusal is grounds for reouirina a
chemical test.

2.4.2 Case Law

State v. Grovum, 209 NW ~2d 788 (1973), the Su?reme Court of
Mrnnes?ta heId that refusal to tak% reIrmrnary screenin tesﬁ dru (t]
alcoholic beveraﬁes could not De rounsfor revocatr n of license, bul that
refusal to take the chemical test provrded b?{t e |mp led consent statute uId
be grounds for a Ircense suspension, t (111 cemrc% test coul
requested prior to an actua arrest It the polrce already had probable cause.

See Section 5.2 for in-depth study of this state's PBT laws.
2.5 MISSISSIPPI

2.5.1 Statutory Provisions

%g(s:t 63-11-5. Implied consent to chemical test; warnings; preliminary

* * *

The commrssroner of public safety and the state. board of health are

authorized to adoIpt groce ures, ru es, and Prulatrons to allow the

arrestrnq fficer t grve aﬁrermrnary unofficial “on-the-spot” test

to estaplish whether of not the breath of the driver is free from an

alcoholic content Dbefore = the offrcral chemical analysis test of hi

bﬁeafh IS made. However, the failure %nve the preliminary test
all in no way affect prosecution under thrs chapter

2.5.2 Case Law
None. Law is not used.
2.5.3  Problems with Statutory Interpretation !
is unclear whether this Btatute was . intended to rSJrovrde for the

unoffrcral -the-spot™ breath test to lven prior to _arrest.  The term
tartrestrng1 o? lcer" |s used, Implying thatgan arPest must first be made. This
est 1S

anned to be used In instances: where the river is a %reat aistance from
a Jreathalyzer, his would let the officer know whether It would be
worthwhile to take the drrver to the Breathalyzer site or not.



2.5.4 Problem with Statutory Application

This statute has not been used to date because no_procedures, rules or

at be ted by th f public safet the stat
Lgd olforhsealtavgllovv?n]gapo ed by the. cgmmrssroner of public safety or the state

2.5 NEBRASKA
2.6.1 Statutory Provisions

Se¢.. 39.659.05 Drunken driving; implied consent of operator of motor
vehicle- to  submit to chemical test to determine alcoholic content of
blood, urine, or breath; when test administered; refusal; penalty.

Any law enforcement officer who has been duly authorized
mfake arrests for Yrolatron of traffic laws of this state or ordinances
any crt)r or village ma)( require anyperson who operates or has In
his actual physical™ con roI a motor vehrcIe upon a public high way In
this state to submrt to a pre rmrnarg test of breath . for “"alcohol
content if the offi reas nabIe grounds to believe that %ech
er?on has aIcohoI In |s bo Y, ?mmrttea movrn tra
10lation has_been involved in a traf IC_acciaent, Ay person uho
refuses to submrt to such prelrmrna)( ah test or whose Rrelrmrnar
breath test results ; rndrcate an aco content tof teRnhu dredthswﬁ
one percent cr more shall be placed under arres erson
re?u es to submit to such preﬂmrnary%reath test shall b% Bunrshed b
%Jr'r'éers"f not less than fifty dolldrs nor more than one hundre

(5) Any person Wwho is retI]urred to submit to a reIrmrnarr{ breath
test, or to"a chemical blood, breath or urine test Bursuant 0 this

gtel&t]rorés shall ~ be advised of the consequences of refusing to submit to

See also 39.669.11 regarding admissibility of results.
2.6.2 Case Law

In State v. Gerber, 206 Neb. 75 1980 the Supreme Court of  Nebraska
heId that pefore _the resuIs %f a_P ){ e received in evidence, it must_be
]s] hat the reriurrements of ev Stat. 3ec 39-669,11 (Rerssue 1978
ae been met, Including evrdence that the method of performing th rermrnar
test has been, agorove%ngy the Nebraska Department of Health SNDH) that

erson _administ interpreting the test possesses a valid permit 1ssued b
the NOH " Tor that purpose. - > P P y

nSate V. Or sco. 199 Neb. 532, 260 NW2d 303 (1977), the, court
held that the offerin a PBT is not a condition precedent to an arrest for any
offense arrsrn out o acts alleged to have been committed whj e gerson Was
rrvrn% actua hysicat  control é\ motor vehicle Whr under th
Influence of aIcoho In effect, the court ruIe that a driver can Dbe arreste



for DI without being offered a PBT if the arresting officer already had enough
evidence to establish probable cause for arrest.

See Section 5.1 for in-depth study of this state's IPS and PBT laws.
2.1 NEW YCRK
2.1.1 Statutory Provisions

Sec. 1193-a. Breath tests for operators of = certain motor vehicles.
Eve_rg Person _Oﬁ)e_ratlng a motor vehicle whjch has been involved in ap
accident or which 1s operated in violation of any of the provisions of
this chapter shall, ~at the request of a police officer, submit to a
breath test to be administered by the- police” officer. It such _test
Indicates that such operator has consumed alcohol, the police .officer
may require such operafor to submit to a chemical test in the manner
set forth in section eleven hundred ninety-four of th's chapter.

2.1.2 Case Law

In People ¥ Grassgr, 393 N.Y.S. . 2d 1009 61977)’ th% Amherslt TO\(\P
Court held that use of PST under the statute is . constitutional, but could be
uncon tltutlon%I In_certain mrcums}ances., This c?urt would re?uwe that there
would have to pe at least a "reasqnable suspicion™ of-the crime_of driving . while
Intoxicated.  ("Reasonaole suspicion” being Ian?uage from Terry y. Ohio, 392
U.SJ.) The. statute on jts. face 1s much broader, alfowing PBT 7n tases o7 any
traffic accident or violation.

2.1.3 Problems with Statutory Interpretation

The statute is silent on the issyes of admissibility of test results,
ﬁggaequences of refusal, admissibility of refusal, and testing methodology to he

2.3 NORTH CARCLINA
2.3.1 Statutory Provisions

Sec, 20-15.3.  Preliminary breath test. Any law enforcement officer:
havm%_ reasonable _%rounds to believe that a nersonhas heen drl,\lln% or
opera Ing a V?h_l le on a hlngay or public V%hlcula “area while Under *
the Infldence of intoxicating™ liquor may, withoutmaking —an arrest,
request that such person submit to_a preliminarychemial breath test .
to ‘be administered b_éhe officer.  The results of this test shall not
be admissible. n evidence and failure to submit to the test shall not
constitute a violation of this Chapter. No,thmg contained in this:
section shall be construed to preven‘ or r$qU|re su??equent chemical
test Pursuant W G.S.  20-16.2.  The [aw-enforcement officer r%questln
the test shall advise orally and In writing the person to be teste
that his fallure to take the subseauent chemical tes pur?uant to.  G.S.
-15.2 will - not result in a Fenalty and that such refusal will not
require the taking of a chemical test. “No device may be used to give a
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chemical test under the provisions of this section unlgss it has been
apDroved as to type and make by the Department of Humen Resources.

232  Case Law
No case law on P3T noted.
2.3.2 Problems with Statutory Interpretation

While the statute does not specmcally state that the fact of a
refusal to take the P ina mls]slbe In court or amy reason It i1s clear from
reading the statute that th|s IS the case, since the miotorist must be advised
tngt enfa Ity esut from his refusal. and that such refusal will not require

takin a c emlca test.

2.3.4  Problems with Statutory Application

It is reported that the state patrol is not using the PBT for two
reasons; gl) itis not admjssible |n court, and (2) twent m|nutes are reﬂuned
to admlnlst r thetest North Carolina expects to use PBT more the future,

rma adevice to scregn out thoSe persons with low enou h 3AC readings
at th t should not be arrestedp P g !

2.9 NCRTH DAKOTA
29.1  Statutory Provisions

Sec 39-20-14. Screenln% tests. }/ person who operates a motor
vehicle Eon the public Iga }/]s of this state shall De deemed t? ﬁ
gwen consent to submit to an onsite screening test or tests .of Nis
reath for gurpose of estlmatlng the alConol content of hi tflood
uoon the request aw enforcement™ officer who has reason to Dbelieve
that such. ‘person committed a movm? traff|c violation or was |nvoIvd
In a traffic  accident ~as a drive in conjunctlon with. the
¥|0Iaton or the, acchdent tne officer hag through his ob ervatlons
ormu ated an op|n|on that suc persons ody contains coho
Eerson shall not be r%%uue to submit  to as %enlng teft or tests of
B breatg wh|% at a hospital as apatlent | édica Practltlone
Immediate charge of this case Is not first notified of proposa
to make the requlrement or obgects to the test or tests on the ground
that such_ would be prejudicidl to the froper careJ or treatment f the
patient. The screening test or test e per ormed by an
entorcement oftlcer cgrtl led as a chemjcal test ogerator g %state
toxicol oglst ?n accorain % to metho % and .with devices aPpro e? g
state t0xico PIS'[ results o ?uch screenin e shall b used
ony for determining Whet er or not a urther test Shall be given under
grovmons of “section 29-20-01, su%h erson Eetuses to submlt
to su screening test or tests, none sha lven, but such refusal
be suff|0|ent cause to rev such person’s Ilcense o g Lmlt to
dnve in éhe same. manner as prow |n section 39 30-04, and arin
provided In  se tlon ?% and ajudlma review as provided. |
sectlon 29-20-06 sha be available. provisions of this section



shall supersede any provisions of chapter 39-20, nor shall any

grovrsron of ccaé)dtr]w 20 be construed "to supersede this section
Xcept as provi erein.

2.9.2 Case Law
No case law located.
2.9.3 Problems with ~ Statutory Interpretation

he test The statute is silent on the issue of admissibility or refusal to taka

2.9.4 Problems with  Statut” yApplication e
No problems noted.

2.10 SCUTH DAKOTA

2.10.1  Statutory Provisions

Sec. . 32-23-1.2.  Submission to breath test requrred by officer —
Chemical test after positive breath test. — Every person operating a
motor vehicle which has been involved In. an accident or. which " s
operated in vrolatron of any of the Provrsrons of this chapter sha
the request of a law enfor ement of |cer supmit to a bre th test to
be admrnrstere T ? % f such test indicates that sych
operator has consumed alcohol, the law enforcement officer may require
surl;S ethtredrtor to submit to a chemrcal test in the manner set forth in

2.10.2  Case Law
No case law noted.
2.10.3  Problems with Statutory Interpretation

The statute is erent on the issue of whetherthe breath test may he
lve before arrest. 3 breath test drsc%rssed In  the statute appeasé 0 be
ere)( for the purpose of etermrnrn? whether turther testing 1s needed 1S
not clearly for th purpose of estabTishing probable cause.

The statute is also silent on the issugs .ofconsequences forrefusal of
the test, a mrssrbrlrty of such refusal, admissibility ~oftest results and
testing methodology

2.10.4  Problems with Statutory Application

This  statute s not viewed by the state atrol as providing for a
Rearrest breath éest It the arreste ?] driver "Dasses" t breath tesé tnen
Ieevsehle charged with something other than driving with a 0.10%blood" alcohol
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2.1
as ]having a PBI |

2.11.1

a§V§eported upon because it is described in other literature

Statutory Provisions

Sec. 1202, Consenttochemical test — a An person who operates,
atﬁ]e ts to operateor js iIn acéua srca conthol of anZ vehrce on
| way |n this sate rs dee P t]o given his cons nt o the
ta | g of sample reath for t e urpose of determining the
tholb conten hrs bQ? It breath tbp eur ment 1S not
re e to

srina y. .available or e person rs una e a sufficient
sample of” his breath for testrng or If a st ae police of icer or law
enforcement officer vrh been certified by the Vermont criminal

ustrce rarnrn councr ursuant to Title 20 secthon a?
easonab rou ds to beIr e that the gerson is_under the influence o
ﬁ % oth e th an or in. ad }ron to alc he 1S deemed to have given
5. Consent to the takin a sample of his bloo those purposes.
fin the offrcers oprnr n a gerson Incapable of decision or
unconscrous} b ga eemed thaﬁ his consent IS Ig en and a
sam eof |s l00 shaII be taken A sample of breath shal (e taken
)e/ law enforcement officer who has been certitied by the
Partm nt of ubIrc safet% fo operate a field sample atherrng devrce
0 the ﬂas c romato%rap In othete whenever sC}a % po |ce o ficer

or.a_law enforcement officer een certr Vermont
crrmrnal J ?trce training counerl pursuant to Trte 20 sectron 2398,
hag reasona grounds to” Dbelieve tat the  person wtas oper trq%
ttemptrn {0 ate or was. in actual t] sical controlo any venhic
while " under the Iuence of Intoxicatin quor

(b) A person who is requested by a law enforcement officer to submit to
chemical test under this section shall have the rrqht to consult an
attorney rror to deciding whe her .or. not to sub it o the chemical
nPerson must™ declie wr%hrn a_reasonable time, but no later
e o7t e 0 et
submrtsyto a reath test he sh Inhave aIso the ri ht to have a pb[oog
t mrnst red ense.  Arrang mens or the %ey e%
re

his
ungthe erson sub rttrnj1 to tt]e

attorne some . 0 erson acti 1S be g exc%

erschn |s detarn in cu?to after a |n|strat|on o Q eat test,
In which case the law enforcément ofricers avrng ?g the person
shall ‘make arrangements for administration of d cest ~ upon

demand.
Note: This statute IB%T ftually Vermont's impliedconsent law, and the

state does not have a separate



2.11.2 Case Law

Arrest 1is not a statutory prerequisite to the admissibility of a
chemical Dbreath test analysis under this statute if such a test is administered
with the driver®s consent. State v. Brown, 125 Vt. 53, 209A 2d 324 (1965).

2.11.3 Problems with Statutory Interpretation

The statute cited does not clearly provide for a preliminary breath
test. It is not clear whether such a test is authorized prior to arrest. While
the Brown case, supra, indicates that arrest is not necessary when the driver
consents “to the test, the statute indicates that a total of one test ("a test")
may be administered. Therefore, if a test is given pre-arrest, another one may
not be required later. This effectively rules out the use of any devices whose
reliability is adequate only for screening purposes.

2.11.4 Problems with Statutory Applications
Because the statute does not allow for administration of more than one

test, this statute 1is not wused as authority for preliminary breath testing.
PBTs, therefore, are generally not used in Vermont.

2.12 VIRGINIA

2.12.1 Statutory Provisions

Sec. 18.2-267. Analysis of breath to determine alcoholic content of
blood. - (d Any person who is suspected of a violation of Sec. 18.2-265

shall be entitled, 1if such equipment be available, to have his breath analyzed to
determine the probable alcoholic content of his blood. Such breath may be
analyzed by any police officer of the State, or of any county, city or town, or
by any member of the sheriff"s department of any county, 1in the normal discharge
of his duties.

(b) The State Board of Health shall determine the proper method and
equipment to be used in analyzing breathsamples takenpursuant to thissection.

(c) Any person who has been stopped by apoliceofficer of the State, or of
any county, city or town, or by any member of the sheriff"s department of any
county and is suspected by such officer to be guilty of a violation of Sec.
18.2-266, shall have the right to refuse to permit his breath to be so analyzed,
and his failure to permit such analysis shall not be evidence 1in any prosecution
under Sec. 18.2-266, provided, however, that nothing in this section shall be
construed as limiting in any manner the provisions of Sec. 18.2-263.

(d) Whenever the breath sanrnle so taken and analyzed indicates that there
is alcohol present in the blood of the person from whom the breath was taken, the
officer may charge such person for the violation of Sec. 18.2-266, or a similar
ordinance of a county, city or town wherein the arrestis made. Any oerson so
charged shall then be subject to the provisionsof Sec. 13.2-253, or of a
similar ordinance of a county, city or town.
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() The results of such breath analysis shall not beadmitted into evidence
in aP/ prosecutron under Sec. 18.2-266, the purpose of this section being to
srmit @ preljminary analysis ofthe alcoholjc content of the blood of a person
suspected of having violated the provisions of Sec. -260.

Police officers or members of any sheriff's department shall, upon
storzrprré% any _person suspected of having "violated the . provisions of . Sec.
advise such person of his rights “under the provisions of this section.

2122  Case Law

| None noted. See Section 5.4 for in-depth study of this state's PBT
an

213 WSCONSIN
2131 Statutory Provisions
Sec. 343.305. Revocation of license on refusal to submit to tests.

* * %

erson % viplated Se¢ local ~ordinance In
conformity therewith, theoffjcer may reduest the person, prior to

rrest an Issuance a crtatron to take a reI| Inar breath est
?f (E, usrnp ya nAevrcg rovéb

gur pose speci |ed under sub.
the department for the _purpose. rson refuse a

preIrmr ary breath test without berng sub ect to revocatron under sub

It he”or she consents, after rrest to take a test under par.

. Neither the results of the preliminary breath test nor the fact

that it was dmrnrstered shall * be admissible in any action or

rocee?rng In wpich It is, material to prove that the person was under
he Influénce of an Intoxicant or a controlled substance.

2132 Case Law
None noted.

2.13.3  Problems with Statutory Interpretation
No problems noted.

2.13.4  Problems with Statutory Application

Wrsconsns PBT statute clearl¥ requires that the oolice officer haYg
probable causa be ore administering a PBT to arrest thus the PBT statute wou

not be useful In those srtduatrons w ere the officer has only reasonablesusorcron

that aoerson has  violated the driving-under-the-influence statute Since the
BT results are jnadmissible, _and srnce ost-arrest tasting does not rcﬁburre a
orior PBI, the only ouroose a PBT could serve is to determine whether additional
tasting for blood ‘alcohol Tevel should be pursued.

.(Z)éa) |f a kw enf?rcement offrc%aﬁhéarg(e@robable cause to believe that



7.1 A PROPOSED STATUTE FOR ILLEGAL PER SE
Section 1000.00
Driving While Under Influence of Alcohol or Any Other Drugs

i
(@) A person shall not drive or be in actual physical control of any 7.
vehicle while: Jj-

1. The alcohol concentration in his blood or breath is 0.10 grams of"
alcohol per 100 milliliters of Dblood or 0.10 grams of alcohol per 210 liters of
breath, as shown by chemical analysis;

2. Under the influence of alcohol;

3. Jnder the 1influence of any drug or combination of drugs toadegree
which renders him incapable of safely driving; or

4. Under the combined influence of alcohol ar j anyother drug or drr.gs .
to a degree which renders him incapable of safely driving;

fb) The fact that any person charged with violating this section is or
has been legally entitled to use alcohol or any other drug shall not constitute a
defense against any charge of violating this section.

5. Driving while under the influence of alcohol or any other drugs is
a classification of the offense.

Commentary on IPS Statute
The chemical analysis includes wet and physical chemistry.

The vrationale for charging under a statute combining IPS with

traditional DUI: A majority of prosecutors surveyed by this project preferred tn
charge both IPS and traditional DUl offenses 1in order to give the jury the
maximum proof of intoxication. Some were reluctant to try a violation of IPS if

no other indicia of impairment were present. This was due to previous experience
with some juries that will not convict without broader evidence of impairment.

Even in states with [IPS statutes, defenses to the illegal BAC, as
though it were a presumption, have remained. Despite language in some statutes
establishing a strict liability, some courts have held the non-expert testimony
can be used in defense of an IPS charge. This judicial gloss obviously arts as a
partial bar to the effectiveness of IPS statutes.

IPS is uniformly complimented by prosecutors as an improvement in
effective prosecution. It was felt that in time all the courts will accept the
concent of IPS without the judicial gloss that gives defendants the opportunity
to rebut the statutory prohibition, as though it were a mere presumption.



Therefore based on the exgerlence of rDrosecutors an other law
enforcement of ICers, the puject has Chosgn a mode |law WhICh comoines IPS with
the ftahdar eatures of statute. Qur conclusion \ ﬁ at the combination
ode Proac |t glves he roseeutor mu t|p Ways to convict a
de endant W | arg n% ? basjc ense h oes not have to be
unanimous In |n t a e endant has vIo ated any one of the subdivisions 0
the statute: % have to he unani us hat te defendanﬁ |oIated the
statute In one o e several ways BOSSI The hjurg can actuallybe split on
the Individual bases for flndln? lolation of the Statute. In effect this
statute gives the tt)rosecut [ multiple O&Jortunltles In one charging i Istrument to
copvict, “and effectively eprlves the defendant of the oprf[a]ort ni to focus his
defenses on the one Issue that mlqt ama to the one Or more
jrurors Under this type o statu 0Se . Jurors o have unartlculated
eservatlons concerm%1 reliability o eV| entiar Y teft resulté are qlven
amJJ or unit base the|r conviction upon* tradl _ |C|g h|Ie
hose favor te use of a er se requ atory ormat an ? impressed . g
sclentific accuracy . and bitity 0 estln techno o[g are  likewise
?atlsfled with ap Ifatlon of the statute This type of statute spreads the
argest net permissib



1.2 A PROPOSED STATUTE AUTHORIZING PRELIMINARY (R PRE-ARREST BREATH TEST
Section 1001.00

Refusal to Take a Preliminary or Pre-Arrest 3rsath Test; Authorization
and Procedure

Any Ialw enforcement  officer who has been duly authorrzed to meke
arrests for “violation of tratfic laws of this state dinances of amﬁcrt
town, or village ma requrre anY erson vrho drives or has. In his actuaI ? srcal
control a vehicle within this state to submit to a preIrmrnar test o reath
for aIcoHoI content If the oJ r ha? an articulaple aﬂd reas na Le su? Icion
that such person has committed the offe'ise of drrvrn8 lle under t uence
of alcohol “or any other drugs pursuant. to Section 1000.00. efusal to take the
arelrmrnar te%t of bre ﬁth shall consti:ute an rnfractron u rsha ga fine of
not more than f breat analyss must_ be administered at the scene (?
stop. . Any Ddreat anayﬁrs required “inder this section must eadmrnrstere wrt
an rnstru ent and in such a manner approved by the Commissioner of Toxrco

b.lic Heat or that pur ose The results of a preliminary breath an srs ma
:)e use etermining Whether &, arrest shoul e made. \When IVer r
actua Iy arrested pro srons of tie states Im Conser(tit Statute will aP ¥

preli rnar reat (% authorized here in addition to any tests
authorrze n the Implied Consent Statute.

Commentary on PBT Statute
articulable and rerasonable SVSaICIOnrtmnYagbee Baser{tj

drivin beﬁavror or, upon a stop or any viola ased upon g_numoer
of benhavioral atter S other faCtors, which upon th fficer's

lence Icate jmpairment, sucn as the etectron of sIurred speech or
goholrc breXth qh Jrre P

Ué)On erratic

Because of the h incidence of aIcohoI rnvoIveBnent In rnéu y . and
groperty damage t%ge automo le accl enté It 15 also. reasonable to beligv tha}
ne or.‘more 0 rrvers In. such accl ents are s? impaired. The occurrence 0
an accigent may pr?vr e sufficient basjs foy the officer to requst a PBT of rach
Involved drive only to rule out alcohol as a contributing factor.

ture has taken note of the fact that approximatel
Percent of aT } 9 ?éh hwaly accrcjl nts Involve dripkin érrvers a)rl%l (has reerIve58
hat  this threat {0 p ic safety warrants closer” scrutiny o potentray
hazard us drivers where there IS evrdte] ce of drinking sufficjent to. create

rtr be nd reasgnable suspicion that one or more of the drivers is rmparred
yaco [ other drugs
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An Interim Report to

the Nation From the
Presidential Commission
on Drunk Driving



5.0 LICENSING ADMINISTRATION

Suspension or revocation of driver licenses can be an effective deterrent to driving
while under the influence. Studies in California and Washington show that license
suspension was more effective than assignment of violators to alcohol education and/or
treatment programs. |If suspensions are imposed consistently and are highly publicized,

this sanction can play an important role in reducing driving under the influence.

Cooperation between the States in sharing information on driver licensing and
violations in order to stop those with revoked or suspended licenses from becoming
licensed in another State is a necessity. The following recommendations are intended to

improve the administration of the licensing process:

RECOMMENDATION

5.1 Administrative Per Se License Suspension

States should enact legislation to require prompt suspension of the license of drivers
charged with driving under the influence, upon a finding that the driver had a BAC
of 0.10 in a legally requested and properly administered test. The prompt suspension
should also extend to those who refuse the test, as well as those who are driving on a
restricted license. Such suspension may be carried out by the court upon
arraignment, or by the administrative agency charged with license administration.
There should be reciprocity among States to assure a driver's license suspension by

the home State if the driver meets these conditions in another State.



-nU MISSION NOTE

Some States have begun to use innovative methods to establish swift and certain
penalties for drunk driving. In Minnesota* West Virginia, lowa, and Delaware, arv driver
registering above 0.10 AC has his or her license automatically suspended for 90 days (or
more) regardless of the subsequent disposition of his case. |If he or she refuses the test,
his cr her license is suspended for ISO days. This is a swift and certain sanction which

" significantly adds to the general deterrent effect of the control system. The individual is
afforded the opportunity of a hearing within a specified period of time; the feCtS to be
pursued at this hearing relate to whether the individual tested over the legal limit or

whether the individual refused the test.

A different approach, used in New York for repeat offenders, provides for an
immediate temporary suspension pending disposition of the charges. This system is'
carried out by the court where there is a finding of probable cause for the arrest and
where there is a drunk driving conviction within the past five years. These two
approaches also differ in thei.r administration; the New York system is administered by

the local criminal courts for the Motor Vehicle Department, while the other States'

systems are administered by the State driver licensing agency.

REFERENCE

1 Analytical Study of Minnesota Law, Robert H. Reeder, Northwestern Traffic
Institute, December 1951.

2. Uniform Vehicle Code, Section 6-205 and 6-208.



Drunk Driving Penalties

Forthose who think that the new DUI laws recently passed
in many states are fa; too harsh, wc advise those people to take
a look at how other nations around the world are dealing with
the problem of the drinking driver. In some of the following
cases youU find that a few of these countries don't have near
the drunk driving problem that now exists here in the United
States. The apparent reason for this lack ofa high number of
DUI cases in these other countries would seem to be directly
attributable to the no nonsense, rountinely dealt, strict punish-
ments handed out by the courts in these foreign countries. This
information Jyis been drawn from newspaper accounts and
statistics supplied to MADD by members. Any incorrect
statements are attributable to the sources, not the writers.

West Germany* Ifa suspected drunk driver tests outat 0.8
mills ofalcohol in the bloodstream, his license isautomatically
suspended fora minimum of three months, with a maximum
of one year in prison or a fine. The police also use roadblock
checkpoints to randomly test drivers foralcohol consumption.

Norway * In Norway, its a mandatory, minimum sentence
of three weeks injail for any driver caught with a blood-alcohol
level of .5 per mil or more. That means that five drops of
alcohol per 1000 drops of blood. A fine may beaddcd scaled to
income. Suspended sentences are extraordinary. On the first
offense you lose your license for at least one year. On the
second offense within five years, you lose your license for life.

Israel « The problem ofthe drinking driver on the roadways
in Israel is virtually non-exisiam. due largely to the two-year

((‘ommun|t¥ %port

. Federated Fire Fighters of California

o Gannett Qutdoor Advertising

+ Joan Blake Austin of Joan Blake
Austin Health Studios

» Jerry Burns of NBI

« Sacramento County
Deputy Sheriffs Association

» Sacramento Police Officers
Assoclation

» Wine Institute

In Other Countries

prison term that awaits convicted drunken drivers. In 1980. an
Israeli Embassy spokesman was quoted as saying that there is
about one drunk driving case in Israel a year.

Soviet Union <« First offenders are banned from the
roadways for six months. In one instance, the drunk driver
who killed six and injured five more during a drive through
northern Moscow v/as sentenced to death.

Great Britain ¢« Those convicted face automatic license
suspension for one year. In addition, if the case isaggravated,
lifetime banishment from the roadways is possible. Other
sentencing possibilities include six months in jail, up io an
S1800 fine, and assignment to gardening, garbage collection,
and other community service.

Egypt ¢« Like most Moslem countries, alcohol usage is
prohibited, drunken driving cases are rare.

India « Arrests arc rare, but penalties are severe. Those
convicted face six months in prison. Sl 12 fine, or both.

South Korea « Just an arrest resuits in an automatic two
month license suspension, with a conviciton meaning a jail
sentence of up to one year and a fine of S700.

Japan ¢ First offenders can face up to four months in jail
and a S200 fine. Licenses are also revoked and can be returned
only upon successful completion of a driving test one year
later.

Chile » Those convicted face from 61 to 541 days in jail. If
someone has been injured the minimum prison sentence is 18
months.

Federal Legislative Victory

The U.S. Congress has joined the fight to rid our roadways
of the drunken driving mt.nace. On September 29. the House
of Representatives unanimously passed the legislation which
contained the provisions of H.R. 6170. also known as the
Howard-Barnes bill. On October 21. the Senate also unani-
mously passed the legislation. On October 25. President
Reagan signed this welcome provision into law.

Essentially, this new law will provide important federal aid
in the form of incentive grants to those states setting up
comprehensive, community-based drunk driver control pro-
grams. Another attractive feature of the Howard-Barnes
legislation is that it will provide the incentive grants out of
funds which arc already budgeted, thus the federal debt will not
be increased because of this program.

A special thanks isin order to the President. Congressmen
Howard and Barnes, and the individuals and groups respon-
sible for the passage of this essential new measure.



MONDAY MORNING REPORT.

DRUNK DRIVING.. .legislation has been ap-
proved by lawmakers in 32 states and Washington,
D.C. during 1982, according to a national survey
by the Christian Science Monitor.

Although the new laws aimed at reducing the
incidence of drunk driving differ from state to state,
most of the current legislation has incorporated
one or more of the following provisions:

1) Minimum mandatory jail sentences

2) Referral of drunk drivers to education or al-'

coholism treatment programs

3) Criminal penalties for drunk drivers whose
auto crash has resulted in death of another
person

4) Suspension or revocation of driving privileges

5) Raising the minimum legal drinking age for all
alcoholic beverages (including beer) to 21

6) Making it illegal to operate a motor vehicle
with a blood alcohol level of 0.10 percent

The current wave of concern about drunk driv-
ing has taken place over the past two years, spurred
on by several groups representing the victims of
drunk drivers.

MADD (Mothers Against Drunk Drivers) has
received national attention and has been particu-
larly effective in California, where a tough new
drunk driving law went into effect in January, 1982.
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Organization of the new groups and their activist;
pressure in state legislatures across the U.S. has
helped to focus attention on the victims of drunk
drivers. In the past, lawmakers, judges, juries and
even many law enforcement officials often sympa-
thized with the drunk driver rather than the victims.

Part of the problem was the common belief that
people had about drunk drivers...“But for the
grace of God, there go I."

The mistaken notion is that most drunk drivers
were common, ordinary citizens who perhaps for
the first time in their lives had “one drink too many”
at a party and then became involved in an auto
crash while trying to make it home.

The realization that most drunk drivers are not
"first-timers™ as far as driving while under the influ-
ence of alcohol and most have i:ad far more than
“a couple of beers” has helped the general pubiic
to realize that tough drunk driving laws pose no
threat to most of the driving population.

In a study of 839 drivers involved in fatal auto
crashes in Michigan during 1981, the Michigan
State Police reported that 289 drivers had not bean
drinking prior to the crash.

Of the 553 drivers who had been drinking prior
to the fatal crash, only 19 percent registered a
blood alcohol level of under 0.10 percent.

81 percent of the drunk drivers registered 0.10

States act to curb drunk driving

sC ;3yn0ni ;5p.2 by tH* Alconpi Research Information Service iAF'r

£23 Legislation missed
in 1982

ED-j Legislation pending

‘ormerlv the American Men's Resear



K tC O nolL A"BUSe..

o  XKJIt> VIO L6KJIG esi,
N VA
MV" Some of these are- .. . .
.)-qu -i : ‘ _nnrr,u ’ wy F* ff : 'I'I'a# o *«C e Q & "IALi" v |
e RN “t/\ [, pFrm e =T *ert'~rJJJ Dtem
"-642 of criminal homicides in 1980 were alcohol- reIated .
- 0 ggravated assaults were alcohol-related &% — oo4 Joeey el
482 0 all violent offenders were using alcohol atthe trmeofarrest «o} A
562 of all violent offenses were alcohol-related ~y}C-T wXpmy/. @
122 0 rapes - alcohol was used by either offenderor viccim'-*?--""A" h\.
patenr oy A T e M e £tk Oper oo MNGC-Glg'eaV
LN T , - : \Y £ ;**e
f&miu f _
- 452 of aill spouse abusers are heavy drinkers r
~ *902 og) or|nenhseiekrng help at AWAIC, a battered women's shelter, were effected -
alcoho X
* 902 tythe clients in Anchorage's Domestic VroIence Program for Men*/-'T'frD K
YV Jeport some level of supStance abuse-, "y soorkh it
*902 of abusive parents have been abused or neglected by an alcoholic or
drug dependent parent
VR VL £ emyfT * o V-'s e T tenseefl Lo r-.
*va**a-**’)- S S A A -, -— ft T e
-n ~j- I
G j "0 -
«estrmates suggest that alcohol is a primary factor in as many as one-third «q
“vh'-T M1 reporied eases od ehilch'abuse Ay
v eAlaska experiences 4 times as many cases of child afause/neglect as the -.
national aveage ..

Wi -T'+in an_informal survg/ of youth outpatient units, of the 3e1avrora| Health”
j<s$r Treatment system in “Anchorage” 1t was found: ~ J»

the'youth” had one or more;; parents with substance abuse problems y o

407 of the clievits *had been abused or neglected
-JT.Lvn* * Yivie ' o* A

*ii.% .4 . «-VAUV:" ' A -
] AV .+ auskacguncil oh prevention |

OrAtcOHOLANGo rugabuse.inc'\V?: . C*¢ * 0,

TI?2MCXBVV.M3.rvT JUTTE * M4CT .



THE WASHINGTON POST

Thundor. Drom&r 0,192~ »»» Al

Area’s \\ar on

Drivini PayS

Area Traffic Deaths Drop;
Arrests Are on Increase

» By Blaine Harden
Wuningun Put Stiif WntM

The highly publicized war against drunk
driving—waged this past year by mothers, law-
makers. judges, juries and the police—has
racked up impressive victories in the Washing-
ton area.

Highway deaths in 1982 declined in Virginia,
Maryiand and the District of Columbia, where
law3 against driving under the influence of al-
cohol were toughened. At the same time, arrests
(if drunk drivers have increased'sharply..

ALCOHOL, From Al

Throughout the Washington area,
there may never have been such a
bad year to be drunk at the wheel

In Northern Virginia, a drunk
driver involved in a head-on collision
that killed three persons was con-
victed in September of second-de-
' greo murder. The conviction was the -1
mfint in tho state on that serious
‘charge in tn alcohol-related traffic
scase.

In Maryiand, a drunk driver in--
volved in a crash that Killed five
members of a Montgomery County
family was sentenced to 15 years in
prison. *

In the District, police began a
first-in-thc-nadon mandatory breath
test for all driven stopped for mov-
ing violations. Any driver who
refuses the test can be arrested.

Despite tough new laws and ag-
gressive enforcement, some drivers
continue to drink and drive. John T.
Hanna, director of the Virginia De-
partment of Transportation Safety,
soys only one in 2,000 drunk drivers
s ever caught One such driver
slipped through the enforcement net
last weekend in the Washington
area.

police said.

in prison.

Donald W. Jewell, 33, who ran an
e insect exterminating business, threw
'a party at his Manassas house on the.
night beforo Christmas Eve. Friends
* who saw him at the party described
, him as drunk and “having a hard
- time talking."
In the middle of the party, Jewell
- ’stormed outside and drove off in his
black 1979 Chevrolet pickup truck.
' "He headed south at 70 miles an hour
on a 55-mile-an-hour, two-lane road,

Jewell had a record of drinking
eand bad driving.
*-1969 he was convicted of driving
under the influence of alcohol Near
Hodges, S.C., in 1975 he ran a stop
light and crashed into a car, killing
three persons. A blood-aicohol test .
showed that Jewell was under the
influence of alcohol at the time. He
was convicted of involuntary man-
slaughter and sentenced to six years

Four years later, after he'd-moved
north to Mathews, Va.,.Jewell was
convicted of breaking and entering
and sentenced to five years in prison.
From prison. Jewell fWrote Circuit

M a

In the District this year, 36 people—the low-
est figure in at least a decade—had died in
traffic accidents as of Tuesday. Alcohol-related
deaths in Maryland fell 30 percent while ar-
rests of drunk drivers were up 50 percent.
Highway deaths in Virginia declined 14 per-
cent.

During Christmas weekend, a3 police in ail
three jurisdictions beefed up patrols, there was
one alcohol-related death in the Washington
area, compared to seven over the 1981 Christ-
mas weekend.

‘The word is out. We are out there to get
people and as a resuit we have reduced fatal-
ities," says Robert M. Goldstein, director of the
D.C. police alcohol countermeasures and traffic
services.

See ALCOHOL, A7, coll

Court Judge John DeHardit “l am
an alcoholic and | need and want
help with this so | can be a man. |
also know that if | don't get help
with my drinking | will be back in
prison."

About 10:30 p.m. a week ago to-
day, Jewell lost control of his pickup
rounding a curve. Police said Jewell
tried to pull his truck back on the
road but it went into a roll, taking
up both lanes of Rte. 234 near
Manassas. It stopped rolling when it
smashed into a pickup coming from
the opposite direction.

“He had the whole highway cov-
ered. It looked like a wall coming at
me. It scared the daylights out of
me. I'm still “cared," William E. Par*
her Jr., 39, the driver of the other
L pickup, said yesterday.

In California in i

Parker, wno escaped with a j
strained back from the crash that e
totaled his pickup said he wa3 lucky.

"When | knew anything, he was '
rolling at me. If | hadn't got in the
ditch, hed a killed me too," Parker
said.



ALASKA COUNCIL ON PREVENTION
OF ALCOHOL AND DRU'j ABUSE. INC.

7521 OLD SDWAFLD HVY.. SUITEA* ANCHORAGE . ALASKA 99502 (907)349*6602

FACTS ABOUT ALCOHOL CONSUMPTION IN ALASKA

—For all age groups

The average yearly intake of alcoholic beverages for all Alaskans
(every man, woman, and child) 1is 33J gallons, a combination of

distilled liquor, wine, and beer. This is the equivalent of
4.6 gallons of absolute ethyl alcohol.
. &

In order to consume 4.6 gallons of absolute ethyl alcohol per
year, you would have to drink...

*Most naturally fermented wines contain 12 to 14% ethyl alcohol.
So called "fortified” wines have alcohol added to increase the
percentage.

ACOPADA JANUARY 1982
KJB:st

3ased on 1980 census Please feel free to
reproduce this fact sheet
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PART 1

STATEMENT OF PROBLEM

The State of Minnesota has a rather unique Iaw.1 It has been described
as an "administrative per se" drinking-driving statute. In essense it pro-
vides as a part of the implied consent law that when a law enforcement officer
obtains a chemical test for intoxication from a driver, and the result is 0.10
BAC or more,2 the officer serves notice to the driver on behalf of the motor
vehicle department (Department of Public Safety) of intention to revoke his
driver's license for having a BAC of 0.10 or more. The driver is given 30
days in which to request a hearing and if none is requested, then the depart-
ment revokes for 90 days. If a hearing is held, and the issues are determined
against the driver, then his license is revoked for 90 days.3
This procedure is additional to the criminal drinking-driving charges
of "driving under the influence of alcohol" and "driving with 0.10 BAC or more"
which are tried in the court system.4 Also, Minnesota has an implied consent
law similar to other states which provides that upon refusal of a chemical test
for intoxication action is taken against the license.5
The task of this study was to report on the legal and operational aspects
of the "administrative per se" law. They are:
"1, Ascertain to what extent offenders charged with DUl are cited
under Minnesota Section 169.123, as opposed to Minnesota
Section 169.121, wherein an implied consent BAC test hus
been administered.

"2. Analyze the constitutional, Ie?,al and operational ramifications

and potential impediments relative to the application of Minnesota
Section 169.123 Fspemal emphasis to be given to Subd. 4, S and 6).

"3, Determine, if possible, to what extent law enforcement rfficers



are using the Subd. 4 provision by submitting tc the Commissioner
of Public Safety BAC test results of 0.10 percent or more.

Determine what use is bemg% made by the Motor Vehicle Department
(Department of Public Safe y} of the BAC test results as author-
ized under Subd. 4, What, 1t any, are the constitutional, legal
and practical problems—how we'l”1s it working.

Determine to what extent driver license revocation actions are
taken pursuant to Subd. 4 (BAC test results of 0.10 percent or
h|gher§) under the following situations:

1) The DUl charge is nolle prossed

2] The DUI case™is continued

3] The DUI charge is Plea bargained down to a lesser offense
4)  The DUI case”results in an"acquittal.

Based on available data, determine the impact the enactment of
Minnesota Section 169.123 (Subd. 4) has had on the number of
implied consent refusals.

Determine the extent to which the Commissioner of Public Safe, }(
appears through prosecutln% attorneys at driver license r%voca ion
hearings as provided for in M esota Section 169.123 (Subd. 6).

Determine, to the extent ?ractical,_ the impact of the administra- |
tive licensing action on the adjudication process (e.g., convitcioi:
rates, sanction involved).

Determine, to the extent practical, the impact of the administra-
tive licensing process on the rate of enforcement and support of
police officeTs.



FOOTNOTES - Part 1.

1.

Minnesota Statutes Annotated, Sec. 169.123, = It is interesting to note
that West Vqumla enacted a similar provision in 1981, See West
Virginia Reegu ar Session 1981, New Laws page 849. It is Sec. 17C-5A-1,
efféctive Séptember 1, 198!*,

"BAC" is a commonly used term which is defined in Minnesota as
"Alcohol Concentration” in Sec. 169.01 as follows:

"Subd. 61. Alcohol concentration.  "Alcohol Concentration”

» means (a) the number of grams of alcohol ﬁer 100 milliliters of
blood, or (b) the number”of grams of alcohol per 210 liters. of
ggeatr?heonr (c) the number of“grams of alcohol per 67 milliliters

The term "revocation” is not defined in the Minnesota statutes. = However,

the Department of Public Safet% Interprets the action required in the
commonl fI,CCG ted,meamn? of é % term. A reyocation means that the
driver's license is terminate formal action of the department and

the driver can make application Yor a new license after the expiration
0T the time period.

The criminal charges are contained in Minnesota Statutes Annotated,
Sec. 169.121.

The implied consent procedures are contained in Minnesota Statutes
Annotated, Sec. 169.123.



PART [I

LEGAL ASPECTS

One of the tasks of this study was to: "Analyze the constitutional,
legal and operational ramifications and nntential impediments relative to
the application of Minnesota Section 169.123 (special emphasis to be given
to Subd. 4P S and 6)."

Consequently, the first step will be to outline the legal framework.

LEGAL FRAMEWORK

The Minnesota "administrative per se" drinking-driving law became
effective on July 1, 1976.7 1t is a parallel track to the traditional crimi-
nal charges normally placed against a drinking driver, and i ; many respects
the two tracks are independent.

The legal steps in this system are summarized as follows:
1. Contact with Driver. A law enforcement officer comes into contact with
a drinking driver in various ways. He may observe the conduct; he may re-
spond to a motor vehicle collision; he may stop a driver for another violation;
he may receive information from other citizens who have observed the drinking
driver. Whatever the means, the information the officer has mu t meet the
requirements or the U.S. Supreme Court decision in Delaware v. Prouse? in
which the Court held that the officer musit have at least "articulable sus-
picion" as a basis for the stop, or that a non-discretionary systematic
roadblock is being operated.

2. After Stopping the Driver: The officer has several options after
stopping the driver, lie can;



Issue a citation and release the driver if the circumstances warrant.

Request a preliminary breath screening test for alcoholic influence
provided the officer has "reason to believe" from the manner in
which a person is driving, operating, or controlling a motor vehicle,
or has driven, operated, or controlled a motor vehicle, that the
river mav be violating or ha, violated the "undrr the influence"

of alcohol or controlled substance or combination thereof, or the
“illegal per se" law. (Sec. 169.121(6).)

Request a chemical test of blood, ureath, or urine to determine

the presence, of alcohol or a controlled substance provided the

officer has "reasonable and probable grounds to believe" the person

was driving, operating, or in physical control of a motor vehicle

in violation of Sec. 169.121 (criminal charges - see App. |) and

one of the following conditions exist:

1) tho person has been lawfully placed under arrest for a viola-
tion of Sec. 169.121, or similar municipal ordinance, or

2) the person has been involved in a motor vehicle accident or
collision resulting in property damage, personal injury, cr
death, or

3)  the person has refused to take the preliminary breath screening
test, or

4) the person took the preliminary breath screening test and the
results recorded an alcohol concentration of 0.10 or more.
(Sec. 169.123(2).)

Release the driver when the preliminary ureath screening test
indicates the driver is not under the influence and when circumstances



do not warrant other action.

e. Make an arrest for driving under the influence of alcohol or
controlled substance, (Sec. 169.121.)

f.  Release the driver without arresting or without issuing citation
if circumstances warrant.

3. Implied Consent Law-Warning: As noted above in"2.c." the officer may
request achemical test of blood, breath, or urine to determine alcohol con-
centration or a controlled substance provided the officer has "reasonable and
probable cause" and one of four conditions is present. The next step for the
officer is to request a chemical test and warn the driver:

a. That if testing is refused, the person's right to drive will be
revoked for a period o' tix months; and

b. That if a test is taken and the results indicate that the person
is under the influence of alcohol or a controlled substance, the
person will be subject to criminal penalties and the person's
right to drive may be revoked for a period of 90 days; and

c. That the person has a right to consult with an attorney but that
this right is limited to the extent that it cannot unreasonably
delay administration of the test or the person will bo deemed to
have refuseu the test; and

d.  That after submitting to testing, the person has the right to
have additional tests made by a person of his own choosing.3
(Sec. 169.123(2).)

4, Implied Consent law - Driver's Choice: After the officer has requested
the test and has given the driver the warning, the next step is with the

6



driver. He can:
a. Refuse to permit chemical testing, and if so, then none shall
be given,
b.  Submit to a chemical test.

5. Implied Consent 1xw - Notice of Revocation: [f the driver refuses the
chemical test or if he submits and the test results are 0.10 or more alcohol
concentration—in either event—the officer may serve immediate notice of
intention t: revoke on behalf of the Commissioner of Public Safety. When he
does so, the officer shall take the license or permit of the driver, if any,
and issue a temporary license effective for 30 days. If the license or per-
mit is picked up by the officer, it is sent to the Commissioner of Public
Safety along with the certification. (Sec. 169.123(5s.).) See the form used
for this step under Appendix 111 entitled "Notice of Revocation."

In the event a biood or urine test is given and the results are not
immediately available, or for some reason the officer does not serve immedi-
ate notice, then the department serves the notice by certified mail.

6. Implied Consent Law - Certification: If the driver refuses the test
or if he submits and the results are 0.10 or more alcohol concentration, the
officer shall certify tc the Commissioner of Public Safety that:

a. The officer had reasonable and probable grounds to believe that
the person had been driving, operating, or in physical control
of a motor vehicle while under the influence of alcohol or a
controlled substance; and that:

b. The driver refused the test; o”

c. That the driver submitted to the test and the results were
0.10 or more alcohol concentration.



7. Implied Consent Law - Action by Commissioner of Public Safety: Under

the notice of revocation the driver has 30 days within which to request a
hearing. If he does not, the order of revocation becomes effective. If the
driver requests a hearing it is conducted as follows. (Sec. 163.123(5) and (6).l

8. Implied Consent Law - Hearing: |li: the driver requests a hearing within
30 days:
a.  The hearing shall be before a municipal or co".uty judge in the
county winr" the alleged offense occurred unless there is an
agreement that the hearing be in some other county.

b. The hearing shall beto the court and may be conducted at the
same time and in the same manner as hearings on pre-trial motions
for criminal prosecution under Sec. 169.121 (criminal charges see
Appendix ).

c. The hearing shall berecorded.

d.  TheCommissioner of Public Safety may appearthrough his oawn
attorney or by agreement with the jurisdiction involved, through
the prosecuting authority for that jurisdiction. (Note: Current
practice is for an Assistant Attorney General to represent the
Commissioner in all such hearings.)

e. The request for the hearing delays tht ffective date of the
revocation until a final judicial determination which results in
a decision adverse to the person.

f.1f a hearing is requested within the 30 days, the Commissioner
shall issue additional temporary licenses until the final deter-
mination of whether or not there shall be a revocation. The



additional temporary license is good for 180 days and may e
renewed by the Commissioner as necessary.

The scope of the hearing shall cover the issues of:

1) whether the officer had reasonable and probable grounds to
believe theperson was . . . (see 2.c. above for the grounds
under which the test can be requested—or Sec. 169.123
(Subd. 2) ;n Appendix 1),

2)  whether at the time of the request for a test, the officer
warmed the person of his rights and conaequeru s of taking
or refusing the test (see Sec. 169.123 (Subd. ., for text of
warning in Appendix I).

3)  whether the person refused the test 2r whether the test was
taken and the results indicated an alcohol concentration of
0.10 or more and whether the testing method used was valid
and reliable, and whether the test results were accurately
evaluated.

The burden of proof at the hearing is on the state and it must
prove the issues by a "fair preponderance of the evidence."
(See State v. Halvorson, 181 NW.2d 473, 477 (Minn.-1970,")

The court shall order either that the revocation be rescinded or
sustained and forward the order to the Commissioner of Public Safety.

|t the order of revocation is sustained the court shall also for-
ward the driver's license to the Commissioner if it is not already
in the Commissioner's possession. (Sec. 169.123(6).)

The driver has the right to be represented by counsel at the hearing.



9. Implied Consent Law - Appeal: If the hearing under the implied consent
law goes adversely to the driver, he has the right to appeal to the District
Court in the county where the hearing was held. The hearing is on the record
and is governed by the same procedure as appeals from misdemeanor convictions.
(Sec. 169.123(7).) If the hearing goes adversely to the Commissioner he may
also appeal. (See State v. Normandin, 169 N.W.2d 222 (Minn.-1969), holding
state can appeal an imp ied consent hearing decision; and State v. Ogg, 246
N.W.2d 560 (Minn.-1976), outlining procedure for appeal of implied consent
hearing by the state.)

10. Implied Consent Law - Other Provisions: In addition to the aspects out-
lined above, the Minnesota implied consent law also provides that:

a. Police officers who can implement the implied consent provisions
are limited to state highway patrol officers, University of Minnesota
peace officers, a constable defined in Sec. 367.40, and a police
flicer of any municipality, including towns defined in Sec. 368.01,
or a county law enforcement officer. (Sec. 169.123(1).)

b. A person may decline a blood test and elect to take either a breath
or urine test, whichever is available and offered. However, no
action can be taken for refusing a blood test unless either a
breath or urine test was available and offered. (Sec. 169.123(2).)

c.  Notwithstanding the requirement in "b" if there is reasonable and
probable grounds to believe there is impairment by a controlled
substance which is not subject to testing by blood or breath, a
urine test may be required evei after the blood Or breath test has
been administered. (Sec. 169.123(2a).)

d.  Only a physician, medical technician, physician's trained mobile
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intensive care paramedic, registered nurse, medical technologist,
or laboratory assistant acting at the request of a peace officer
may withdraw blood. This recuireraent does not apply to breath
or urine. (Sec. 169.123(3).)

e. The person tested has a right to have a person of his own choosing
administer a chemical test or tests in addition to any administer-
ed at the direction of the officer, provided that the additional
test specimen is obtained at the place where the person is in custody,
that it is after the test administered by the officer, and that it
IS at no expense to the state. The failure or inability to obtain
the addition,*. st shall not preclude the admissibility of the
test by the officer unless the additional test was prevented or
denied by the officer. (Sec. 169.123(3).

f. Upon the request of the person tested, full information concerning
the test or tests shall be made available to him. (Sec. 169.123(3).)

g.  The physician or other qualified persons named in Sec. 169.123(3)
who are authorized to withdraw blood at the request of the officer
shall in no manner be liable in any civil or criminal action ex-
cept for negligence in withdrawing the blood. (Sec. 169.123(3).)

11, Probable Cause and Exigent Circumstances for the Test. While not a part
of the implied consent statute in Minnesota, it should be noted that the
Minnesota Supreme Court has approved another method of obtaining a chemical
test for intoxication. This method is based on constitutional law and since
the court found there was no conflict with the statues, officers can obtain a
chemical test for intoxication where there is (1) an exigent circumstance
that the evide".e will be lost (o «r never), (2) that the officer had



probable cause to support a formal arrest, (3) and it is a highly unob-
trusive search. Further, that a formal arrest should be made whenever the
suspect appears capable of understanding and communicating with the arrest-
ing officer. If not, then the arrest is not necessary.4

This method las been approved by the court where the driver is in the
hospital and unable to understand and communicate with the officer an'4 there

was probable cause to believe that the driver had killed another person while
driving under the r'nfluence.

LEGAL CHALLENGES

At least 20 states, including Minnesota have enacted criminal "illegal
per se" drinking-driving Iaws;.5 Since these laws are parallel to the "ad-
ministrative per se" statute in Minnesota, an examination of appellate court
decisions may shed light on possible legal challenges which might be raised
against the administrative per se law. Also, other possible legal challenges
will be discussed.

Arbitrary and Capricious.  In North Carolina and Delaware appellate
court decisions have ruled on the question of whether or not the 0.10 BAC
was an arbitrary and capricious number. In rejecting this argument the
North Carolina Court of Appeals held:

"First, defendant argues that the new offense of driving when
the .alcohol in one's blood is 0.10 percent or more. by weight is an
arbitrary and unconstitutional exercise of the policé Bower of the
State because there is no evidence that a driver with percent
or more of alcohol in_ his blood is.a threat to the health, safety,
or welfare of the citizens. W will not discuss the numerous
scientific, studies which have shown the state of |ntOX|cat|on of
persons V/ith various de?rees of alcohol in their blood.
exam | Little, Control of the Drinking Driver: Science ChaIIenges
gal reat|V|t 5 AB.AJ. 555 (June” 1968). Suffice to sa¥ from
5 there was a statutory presumptidn in this_ State that a
person W|th 0.10 percent or more oy weight of alcohol | n his blood
was under the influence of intoxicating“liquor. G.S. 20-12./. 1(a)
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(repealed by the 1973 amendment effective 1 January 1975). Our
Supreme Court has held that the results of a breathalyzer test
are admissible in evidence, and a test showing 0.10 percent or
more by we|ght of alcohol in a defendant's blood is sufficient
to carry thé State's case to the jury on the question of whether
defendant was under the influence of intoxicating liquor. State
V. Cooke, 270 N,C. 644, 155 S.E.2d 165 %1967%._ hold that the
prohibition against driving upon the public highways when the
amount of alcohol in one's blood is 0.10 percent or more by weight
contributes in a real and substantial way to the safety of’other
travelers. The challenged statute is a constitutional” exercise
of police power by the General Assembly.

Similarily the Supreme Court of Delaware said:

"We are_unable to agree with appellant's contention that the
new statute is unconstitutional, Its effect is to forbid any person
to operate a motor vehicle if his blood contains .1 of one per cent
alcohol. It represents a legislative determination that such quan-
tity of alcohol has sufficient adyerse effect upon any person to
make his dn_vmdg a definite hazard to himself and others. W cannot
say that this determination is unfounded or contrary to the facts,

a number of studies and many statistics have recently been published
by experts in this field which support that conclusion.

In summary, based on these two decisions, it is not likely the courts
would strike down a "per se" provision since the 0.10 BAC is based on a
number of scientific studies and is not, consequently, arbitrary or capricious.

Vague and Indefinite.  This argument was made in decisions in Utah and
Florida. It was contended that because the driver had no way to determine
when he was approaching 0.10 BAC without a chemical test the statute violated
due process of law. In rejecting this argument the Supreme Court of Florida
held:

"Appellant alleges that the statute is vague and indefinite
and so violative of due process in two ways. First, Appellant
claims that consumers of alcoholic bevera%es_are unaolc to determine
how much alcohol the){ may consume hefore their alcoho| blood level
will make it unlawful for them to drive. An_identical argument was
made against a Utah statute, substantlall% similar to the”challenged
statuté, in Greaves v. State, 528 P.2d 805 (Utah 1974). The Utah
Supreme Court stated: "We can see no reason why a person of qrdinary
Intelligence would have any difficulty in undersStanding that if he °
has drink anythm% cont?lnln% alcohol, and particularly any substantial
amount thereof, he should not attempt to drive or take” control of a
motor vehicle." (Id. at 808.)
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s the view of this Court and accordingly we

t's first argument of 'vagueness.
~Appellant's second va_?ueness argument is meritorious hm

the statute's defect is easily cured. &)ellant correctly points
out that the statute fails to” state whether the prohibited Bercent-
\E}%e of alcohol in the driver's bloodstream is by weight or by volume.
We recognize the scientific difference. To detérminé the legislative
intent we turn our attention to Section 322.262(2) (c), Florida
Statutes Annotated, which provides as follows: _

It there was at that time 0.10 percent or mqre b¥ weight of
alcohol in the person's blood, it shall be prima tacie evi-
dence that the person was under the influence of alcoholic
beverages to the extent that his normal faculties were m-
paired, Moreover, such person who has a blood alcohol level
of 0.10 percent or above shall be guilty of driving, or being
In actual physical control of, a motor vehjcle, with an unlaw-

__ful blood alcohol level.' éEmphams supplied ] _ _

Because the above statute and the challenged statute are in_ pari
materia we construe them together and hold that the legislative
intent is that the standard™of weight be applied in thé enforcement
of the challenged statute. _

Section 3 6.028&32, Florida Statutes Annotated, withstands each
of Appellant's constitutional attacks.

In summary, based on these two decisions, "per se" provisions are not
vague and indefinite.

The above IanPuage i
reject Appellant's f

Equal Protection.  In the Watts9 case the defendant contended that the
substantial disparity in punishment between the offense of "under the influence"
and the offense of "per se" drinking-driving laws was arbitrary and unreason-
able and thus it violated equal protection. The Supreme Court of Missouri
concluded:

"Although aﬂpe,llant states his point in constitutional terms,
he offers no authority based uPon constitutional principles and
his ultimate conclusion, not stated in his point, is that the enact-
ment of Section 564.439 repealed, by implication, Section 564.440.
He contends that hoth sectlons prohibit the same conduct and that
the punishment and consequences of conviction under Section 564.440
are so unreasonably different from those under Section 564.439 that
the sections are "irreconcilagly repugnant,' and that the later enact-
'5“66?43%“' 564.439) had the efféct of repealing the eariier (Sec.

"As appellant acknowledges, a conviction under Sec, 564.44(
cou}d occuPpalt‘]ou h a b%o gafcoho? test s?mwed the Sefengant to
have had between 0.05% ind 0.09% blood alcoho| (Sec. 564.442, subd. 1
(2)) or even in the absmce of a blood alcohol test result. Thus,
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the basic premise of appellant™s argument on this score fails be-
cause Section 564.439 and Section 564.440 do not necessarily deal
with the same conduct.1,10

Based on the Watts case the later enactment of a "per se" provision does
not repeal the "under the influence" provision since they have different
elements. No other decisions on equal protection were found but that constitu-
tional clause has been interpreted to prohibit unequal treatment of persons
within the same group or class. However, the legislature has the power to
group or classify drivers as long as the classification is based on reasonable
grounds. It is not likely that the administrative per se law could be success-

fully challenged on equal protection grounds.

Procedural Due Process. In Bell v. Burson”™ the U.S. Supreme Court held
that deprivation of the continued possession of a driver"s license was subject
to the duo process clause of the 14th Amendment of the U.S. Constitutio. The
Court said:

"While "(m)any controversies have raged about . . . the Due Process

Clause,” .. . it is fundamental that except in emergency situations

(and this is not one) (Financial responsibility law) due process re-

quires that when a State seeks to terminate an interest such as that

here involved (driver®s license) it must afford "notice and oppor-

tunity for hearing appropriate to the nature of the case®" before the

termination becomes effective.” (ltalics by the Court.)

Thus it is clear that due process requires notice and opportunity for a
hearing appropriate to the nature of the case before the termination of the
driver®s license becomes effective. It appears there are instances in which
the hearing may come after the action against the license, but that issue is
not present under the Minnesota implied consent law. The Minnesota law pro-
vides for:

1. A hearing on the issues in a municipal or county court and a

finding adverse to the driver is required before the Commissioner

of Public Safety can revoke the license. (Sec. 169.123(5) and (©).)
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2. Tho notice of opportunity for a hearing is served personally on the
driver at the time he refuses or the test results are 0.10 or more.
Sec. 169.123(5a).- See form used in Appendix 111, "Notice of

Revocation."

3. There is a right of appeal to the District Court from the hearing

before the municipal or county court. (Sec. 169.123(7).)

It appears quite clear that the Minnesota implied consent law procedures
fully comply with the requirements of the U.S. Supreme Court in Bell v. Burson.®

In 1979, w~ich is after the present implied law was enacted, the Supreme
Court of Minnesota concluded in the Wishle *decision that: “The present im-

plied consent law satisfies all constitutional requirements."

Collateral Impact - Administrative Versus Criminal. Under the Minnesota
statutes it is a criminal offense to driv9, etc., with an alcohol concentra-
tion of 0.10 or more. In a parallel track the implied consent law provides
for a revocation of the driver®s license if the driver submits to a chemical
test for intoxication and the results are an alcohol concentration of 0.10
or more. The question arises: if this "issue"™ of 0.10 or more has been liti-
gated in the criminal trial, what impact does this have under the administra-
tive proceeding and vice versa?

This issue could be raised by double jeopardy, res judicata, collateral
estoppel, or collateral attack.

"Double jeopardy' is a constitutional right which prohibits a person from
being tried twice for the same crime. The great weight of authority holds
this doctrine is not applicable between a criminal conviction and a suspension
or revocation of a driver®s license growing out of the same even't.14

"Res judicata" is a rule that a final judgment or decree on the merits is
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conclusive of the rights of the parties in later suits on the points and
matters determined in the former suit. It is normally applied to civil
proceedings but has been applied in criminal cases. Here again the great
weight of authority is that res judicata does not prevent the suspension or
revocation of a driver"s license growing out of the same event.”

"Collateral attack™ is an attempt to avoid, defeat, or evade another
judicial proceeding in an®incidental proceeding. An exception is the right
to appeal to a higher court in the same case. Here again the great weight of
judicial authority is against collateral a_ttack.16

"Collateral estoppel"” is defined as once a court has litigated and decided
an "issue" involving a party the same issue cannot be relitigated in a different
case. The U.S. Supreme Court incorporated this doctrine into criminal cases
in Ashe v. Swenson.17 More recently the Court applied collateral estoppel
to a case where the defendant was charged with possession of heroin and intent
to kill. At his pretrial suppression hearing he attempted to suppress the
evidence seized in a search of his house. The trial court ruled the search
was legal and allowed the evidence to be admitted at the trial. He was convicted.
Later he filed a civil rights action in Federal court against the officers who
made the search alleging his 4th Amendment rights had been violated. The trial
court held that collateral estoppel prevented him from relitigating the search
and seizure questior because that issue had already been decided against him
in the prior criminal case. In uphold g the trial court"s ruling the U.S.
Supreme Court said:

"The federal courts have traditionally adhered to the related

doctrines of res judicata and collateral estoppel. Under res judicata,

a Tinal judgment on the merits of an action precludes the parties or

their privies from relitigating issues that were or could have been

raised in that action. Cromwell v. County of Sac., 94 U.S. 351, 352,

24 L.Ed 195. Under collateral estoppel, once a court has decided an
issue of fact or law necessary to its judgment, that decision may
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preclude relitigation of the issue in a suit on a different cause of
action involving a party to the first case. ... As this Court and
other courts have often recognized, res judicata and collateral es-
toppel relieve parties of the cost and vexation of multiple lawsuits,
conserve judicial resources, and, by preventing inconsistent decisions,
encourage reliance on adjudication.

"In recent years, this Court has reaffirmed the benefits of collateral
estoppel in particular, finding the policies underlying it to apply in
contexts not formerly recognized at common law. Thus, the Court has
eliminated the requirement of mutuality in applying collateral estoppel
to bar relitigation of issues decided earlier in federal court suits,
Blonder-Tongue Laboratories, Inc. v. University of Illinois, 402 U.S.

313, 91 S.Ct. 1434, 28 L.Ed.2d 788, and has allowed a litigant who was

not a party to a federal case to use collateral estoppel “offensively”

in a new federal suit against the party wno lost on the decided issue

in the first case, Parklane Hosiery Co. v. Shore, 439 U.S. 322, 99 S.Ct.
645, 58 L.Ed.2d 552. Rut one general limitation the Court has repeatedly
recognized is that the concept of collateral estoppel cannot apply when
the party against whom tho earlier decision is asserted did not have a
"full and fair opportunity”™ to litigate that issue in the earlier case."*8

A Texas U.S. District Court has stated:

"It is well-settled in federal law tha“ the doctxine of collateral
estoppel is "as applicable to decisions of criminal courts as to *hose
of civil jurisdiction.” . . . Thus, a criminal conviction can work an
offensive estoppel in a subsequent civil proceeding if the issues lor
which estoppel is sought were put in issue and directly determined in
the prior criminal proceeding." 19

In regards to collateral estopped there are three requirements:
"The doctrine of collateral estoppel requires (1) that the issue in
question be identical toan issue actually litigated in the prior
litigation; (@) that theprior litigation haveresulted in a final
judgment on the merits; and (3) that the party against whom the

estoppel is asserted?wasa party or in privity with a party to the
prior adjudication."

Nonetheless there is no judicial requirement tbit res judicata and
collateral estoppel must apply in all situations. As regards an adminis-
trative determination, the U.S. Supreme Court has held that:

"When an administrative agency is acting in a judicial capacity and

resolves disputed issues of fact properly before it which the parties

have had an adequate opportunity to litigate, the courts have not

hesitated to apply res judicata to enforce repose.™

This holding was cited in a U.S. Court of Appeals case that ultimately
disallowed a claim of res judicata as argued by a corporation charged with

OSHA violations:
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"Finally, we note that even where the technical requirements of res
have been established, a court may nonetheless refuse to
apply the doctrine. This court does not adhere to a rigid view of
the doctrine in the administrative context:
"The sound view is therefore to use the doctrine of res judicata
when the reasons for it are present in full force, to modify it
when modification is needed, and to reject it when the reasons
against it outweigh those in its favor."
Bowen v. United States, 570 F.2d 1311, 1321 (7th Cir. 1978) quoting
2 K. Davis, Administrative Law Treatise 548 (1958). Res judicata must
yield on occasion to competing public policies.” 22

A case from the Washington Supreme Court discusses the issues as applied
either way— Criminal trial determination®s impact on administrative hearing
and Administrative hearing determination applied to a criminal trial. The
case involved a parole.) who was successful in defending against his parole
revocation for a narcotics violation at an administrative hearing immediately
prior to his criminal trial on the narcotic charge. He attempted to use the
"not guilty" finding of the administrative hearing to preclude relitigation of
the issue at his criminal trial. The pertinent language from the court is as
follows:

"I¥ a Washington state parolee is acquitted in a crimina®™ trial, that
acquittal does not bar the state from conducting a parole ™evocation
hearing based upon the same incident. Standlee v. Smith, 83 Wash.2d
405, 518 P.2d 721 (1974). See also Standlee v. Rhay, 403 F.Supp. 1247
(E.D.Wash.-1975), rev"d 557 F.2d 1303 (9th Cir.-1977).

"The Standlee court relied upon “the rule that a difference in the
degree of the burden of proof in the two proceedings precludes appli-
cation of collateral estoppel.” Standlee v. Smith, supra, 833 Wash.2d
at 407, 518 P.2d at 722. The “beyond a reasonable doubt®™ standard
applies in a criminal case, while a parole revocation hearing is
governed by the less exacting "preponderance of the evidence"™ standard.
Thus, a parolee defendant might be acquitted ir, a criminal prosecution
because the state was unable to meet the burden of proof “beyond a
reasonable doubt®, yet the same evidence could, under the lesser stand-
ard of proof, support parole revocation. (This is the general rule and
it is certainly applicable to DWI/Implied Consent statutes, see Asbridge
v. North Dakota State Highway Commission, 291 N.W.2d 739 (N.D.-1980);
Marquardt v. Webb. 545 P.2d 769 (Okla.-1976).)

"Collateral estoppel, perhaps more descriptively denoted as
issue preclusion, and res judicata are doctrines having a common goal
of judicial finality. The principles underlying both doctrines are
to prevent relitigation of already determined causes, curtail multiplicity
of actions, prevent harassment in the courts, inconvenience to the liti-
gants, and judicial economy.
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"OF the two doctrines, res judicata is the more comprehensive
becruse it relates to a prior judgment arising out of the same cause
of action between the parties. Collateral estoppel is less encom-
p?ssing, barring relitigation of a particular issue or determinate
fact. Both doctrines require a large measure of identity as to parties.

"As to identity of parties, mutuality of parties is not a limiting
ingredient of the collateral estoppel rule imposed by the Fifth and
Fourteenth Amendments. It is sufficient that the party against whem
the plea of collateral estoppel is asserted was a party or in privity
with a party in the prior litigation.

"Here, the prosecutor asserts that the State was not a party at
the parole revocation hearing because "the state®™ for purposes of
parole revocation is not "the state®” for purposes of criminal prose-
cutions. We find this contention to be without merit. Although the
prosecutor was not a participant in the revocation proceeding, an
assistant attorney general was. The same sovereign is involved in both
instances.”

The court then went on to consider whether an administrative determination
could be applied to preclude a criminal trial. The court stated:

"Decisions of administrative agencies may be accorded preclusive
effect in subsequent litigation. . . . The applicability of collateral
estoppel in each case is dependent upon a number of factors, including
(D whether the agency acting within its competence made a factual
decision; () agency and court procedural differences; and (3) policy

considerations. . . .
"Policy arguments have been often the deciding factor when collateral
estoppel is based upon prior administrative determination. 2 K. Davis,

Administrative Law Treatise, Sec. 18.04 (1958 and Supp. 1970). The
doctrine may be qualified or rejected when its application would contra-
vene public policy. . . .

"We believe public policy dictates rejection of collateral estoppel
in this instance. Parole revocation is not part of a new criminal
prosecution. . . .

"Practical public policy requires that new criminal matters, when
charged in the criminal justice system, must be permitted to be there
decided, unhampered by any parallel proceedings of the Board of Prison
Terms and Paroles. Consequently we hold that the board"s parole revo-
cation hearing decision regarding Dupard may not be interposed as a
basis for collateral estoppel in his prosecution on new criminal charges.

Since public policy considerations are an exception to the application of
collateral estoppel, it is important to note that the U.S. Supreme Court has
held in a number of cases that highway safety is a compelling public interest.

For example in the Mackey case the Court said:
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"We have traditionally accorded the states great leeway in adopting

summary procedures to protect public health and safety. States

surely have at least as much interest in removing drunker, drivers

from their highways as in summarily seizing mislabe.”’ed drugs or

destroying spoiled foodstuffs.'24

In Minnesota, the Supreme Court has held that acquittal of the criminal
charge of DWI does not, as a matter of law, dispose of corollary charges under
the implied consent law. Furthermore, administrative and criminal proceedings
growing out of a DWI case are related only insofar as they generally grow out
of the same set of facts. Even though the state is the "-<arty” in both in-
stances, at a criminal trial, the "state"™ is represented by the county attorney,
who 1is not free to plea bargain away state civil penalties. The civi.l penal-
ties, 1.e., via administrative process, is solely within the jurisdiction of
the state"s Attorney General and therefore the state could not be estopped

from applying a civil sanction even though the county attorney included a "no

loss of license" in his plea bargain.

Other issues concerning res judicata, collateral estoppel and collateral
attack are:

1. Res judicata is applicable in successive administrative proceedings. 26

2. A collateral attack on the underlying criminal conviction is
generally not permitted at an administrative hearing.

3. \€5applied to Minnesota, res judicata does apply in administrative
hearing and tne Supreme Court has admonished state agencies to
comply with pertinent statutes and regulations.

"Nevertheless, it should be noted that the practice of the
commission in this case is not one to be commended. It appears
that, in essence, the commission attempted largely to avoid the
difficult legal question here encountered by simply substituting a
different set of factual Tfindings for those made in 1963 and 1965.
We are in sympathy with relator®"s assertions that sucli action was
prima facie violative of principles of res judicata--principlcs

which, in spirit at least, apply to adjudications by administrative
agencies as well as to those made by the courts. . . . Because of
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the breadth of power which has been delegated to administrative
agencies such as the one here involved, it is necessary in the
interests of consistency and fairness that such power be exer-
cised only in the mannei prescribed by statute and published

regulation. Our legislature has set forth specific procedures
to be followed relative to providing for notice and hearing

for the reopening of compensation awards by the commission.'28

In conclusion, the great weight of -judicial authority continues to

hold that a suspension or revocation of a driver"s license is not barred by

collateral estoppel or res judicata. This was summarized by the annotator

in 96 ALR2d 612, 614 as follows:

"It is generally recognized that state legislatures may, in
the exercise of their police powers, enact reasonable regulations
for the obtaining of drivers®™ or operators® licenses and for the
revocation or suspension thereof under stated circumstances.

However, where those circumstances which were the basis of the
revocation or suspension were also the basis of charges in a
previous criminal case, it might seem to the layman driver that

the state has been allowed to try him twice for the same offense,
and his notions of fair play might be injured all the more where

the previous criminal prosecution resulted in a determination that
he was "not guilty.® Notwithstanding the notions of fair play
entertained by laymen, however, what little authority there is on
Che subject holds that the later proceeding to revoke or suspend his
license, since not intended as a punishment of the driver but de-
signed solely for the protection of the public in. the use of the
highways, does not in the legal sense subject him to double jeopardy
or punishment, nor is a judgment of acquittal in the previous criminal
case res judicata on the issue of guilt or innocence in the later
proceeding, for, af stated by one court, such judgment does not

have any probativf value in the subsequent proceeding beyond Che
mere fact of its rendition, the reason for this being found in the
nature of the criminal proceedings and the type of proof required
therein, for in a criminal proceeding the guilt of the accused must
be established beyond a reasonable doubt, whereas in a civil pro-
ceeding to revoke a license it is sufficient if the offense is
established by a preponderance of the evidence.

"1t should be noted that the result reached in the case of a
revocation or suspension of a driver®s license is fully in accord
with the general rule relating to the effect on administrative
proceedings of an acquittal or conviction in criminal proceedings."

Double Punishment. Under the Minnesota law there is a dual track.

Under Sec. 169.121 it is a criminal offense for a person to drive, etc., Fith

an alcohol concentration of 0.10 or more. Under the implied consent law a
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person can have his driver®"s license revoked for driving, etc., with an
alcohol concentration of 0.10 or more. This second track has been referred
to as "administrative per se."

What if a driver is punished with criminal penalties under the first
statute and also suffers a revocation of his driver®"s license under the
second law? Does this violate the constitutional prohibitions of double
jeopardy and armble punishment?

The U.S. Supreme Court has made it clear that the double jeopardy clause
cf the U.S. Constitution bars double punishment. The Court held in the Pearce30
case that: '"The Constitution was designed as much to prevent the criminal from
being twice punished for the same offense as from being twice tried for it."”

However, a review of the appellate court derisions indicates there would
not be double punishment where one sanction is criminal and the other civil

.............. 31 32
or administrative m nature. Fo: example, in Barnes v. Tofany the de-
fendant was convicted for driving while ability impaired for which he received
a mandatory suspension of his driver®s license. In addition, acting under a
separate statute, the Commissioner of Motor Vehicles, then suspended his
driver®s license, following an administrative determination that the defendant
was grossly negligent. Both suspensions arose out of the same event. The
defendant appealed his second suspension on the grounds that this violated
his constitutional rights of not being placed in double jeopardy and of
double punishment. In upholding both suspensions the New York Court of Appeals
said:

"The constitutional prohibitions against double jeopardy and

double punishment do not prevent the Legislature from enacting and

and the executive from enforcing, civil as well as criminal sanctions

for the same conduct. . . . Therefore, the question before us is

really whether the sanction imposed (suspension of an operator®s
license) is essentially criminal or civil in nature.
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"As the Supreme Court noted in Helvering v. Mitchell (303 U.S.
391, 399, 58 S.Ct. 630, 633, 82 L.Ed. 917), T"Remedial sanctions may-
be of varying types. One which is characteristically free of the
punitive criminal element is revocation of a privilege voluntarily
granted.,” It is apparent that suspension or revocation of the
privilege of operating a motor vehicle is essentially civil in
nature, having as iIts aims chastening of the errant motorist, and,
more importantly, the protection of the public from such a danger-
ous individual." * * *

""Each of these proceedings— one, a civxi administrative pro-
ceeding, and the other, a criminal action- are separate and independent
of each other. The outcome of one proceeding is of no consequence in
the other. There is no constitutional or statutory prohibition to
make the Commissioner®s implementation of the statute illegal or un-
lawful. Since the statute imposed upon the Commissioner a mandatory
duty to suspend petitioner"s license after conviction, there was no
exercise of discretion tc be reviewed by the courts below as to the
second suspension.

The Supreme Court of Minnesota in the Mulvihill case in 1975 also emphasized
this distinction between criminal and civil nature of the two tracks. The court
said:

"We feel it important to again emphasize the essential differences
between license revocation under Sec. 169.121, subd. 3, and license
revocation under Sec. 169.123, subd. 4. The former is automatically
imposed as a criminal penalty upon conviction of a Sec. 169.121
violation. It is triggered by the outcome of the criminal proceeding
and is imposed through the judicial system. Revocation under this
section is for not less than 30 days. On the other hand, revocation
under the implied-consent law is essentially civil iIn nature. State,
Department of Public Safety v. House, 291 Minn. 424, 425, 192 N.W.2d
93, 94 (1971), It is imposed administratively by the commissioner
of public safety regardless of the outcome of tho criminal proceed-

ing arising out of the same incident and is triggered by the refusal
to submit to chemical testing."”"

A related issue is where the criminal charges, are dismissed or the defendant
is acquitted: Can the motor vehicle department revoke under the implied consent
law? This issue was addressed by the Supreme Court of Minnesota in the Styrbicki
and Olserf”™ decisions.

In Styrbicki the defendant was found not guilty hy a jury on the charge of
driving under the influence of alcohol. However, the defendant had refused the

chemical test when arrested and on this ground the motor vehicle department moved
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r.o revoke his license. He argued on appeal to the Minnesota Supreme Court
that because he was acquitted of the criminal charge, it followed that the
airest was therefore unlawful and thus the officer did not have the required
"reasonable and probable grounds'™ for the implied consent law to revoke his
license.

The court rejected this argument and held that the acquittal did not in-
validate the arrtst. In doing so the court concluded:

"Other courts have also held that the fact that a person may have
been acquitted of the offense of driving while intoxicated does not
preclude an administrative hearing to determine if his driving privileges

should be withdrawn for his refusal to submit £q a chemical test to
determine the alcoholic content of his blood."

In the Olsen38 case the Supreme Court of Minnesota held that where the
driving under the influence charge was dismissed when thedefendant pled guilty
to the reduction of the charge to careless driving it wasnot a bar to arevo-

cation cf his driver"s license for a refusal of the chemical test.

Guilty Ple_. There is no provision in the Minnesota implied consent
statute which ties a conviction of a drinking-driving offense to the refusal.
However, the Supremo Court of Minnesota in the Schlief39 case held that a
driver who pleads guilty to the criminal DWI charge cannot be subjected toa

revocation of hisdriver®s license for refusing the chemical test.The court

stated that it would serve no useful purpose and would be unreasonable.

40

In a later decision in the Mulvihill case the court laid down the guide

lines for the Schlief doctrine. The court held:

"In order for a defendant to establish reasonable grounds for
refusing to submit to chemical testing as otherwise required by
statuto and avail himself of the doctrine iIn the Schlief decision,
he must do the following: () At tho time of the refusal, he must
intend to plead guilty to a charge of violating Minn.St. 169.121,
subd. 1; (@) he must enter a plea of guilty to a charge which
subjects himto automatic revocation under Sec. 169.121, subd. 3;
and £3) he must plead guilty at the first available opportunity,"”
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The effect of this approach is to put a lever on the defendant who has
refused the test. It encourages him to plead guilty because if he does, there
is no revocation for refusing the chemical test. Of course, he receives a
revocation on the conviction but if he pleads "not" guilty and is convicted
he could receive two revocations— one for the conviction and one for the
- . 41
implied consent refusal.

Thus the Schlief-Mulvihill doctrine has a tendency to chill "not"™ guilty
pleas. Such a practice has been held unconstitutional by the U.S. Supreme Court

42
in United States v. Jackson where the court held that due process forbids con-
victing adefendant on the basis of acoerced guilty plea.

Arizona had a statutory provision which was similar in effect to the Schlief-
Mulvihill doctrine. In holding the statute unconstitutional the U.S. District
Court said:

"The effect of subparagraph H. is to needlessly chill the exercise
ofbasic constitutional rights. ST? United States v. Jackson,supra.

The operation of subparagraph H. obviously places the individual charged

in a dilemma as to whether to stanc on his rights, and thereby lose his

driving privileges, or to enter a plea of guilty, without appeal, and

thus retain his driving privileges. Thus, subparagiaph H. of the

statute imposes an impermissible burden upon the exeicise of the accused®s

Fifth Amendment right not to piead guilty, and his Sixth Amendment right

to demand a jury trial, and is, therefore, unconstitutional. See United

States v. Jackson, supra, and Pope v. United States, 392 U.S. 651,

88 S.Ct. 2145, 20 L.Ed.2d 1317. Moreover, the obvious difference in

treatment of the accused under the Arizona statute, which subparagraph

H. includes therein, constitutes a violation of the equal protection
clause of the Fourteenth Amendment."

Since the Schlief-Mulvihill approach is not the rule around the country,
it would not normally pose a problem in other states which adopted the Minnesota

implied consent law since this doctrine is iIn the case law and not the statute.
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FOOTNOTES - Part 1lI.

1. Minnesota Laws 1976, Chapter 341, effective July 1, 1976, and codified
as Sec. 169.127. However in 1978 this law was repealed and re-enacted
as Sec. 169.123 by Minnesota Laws 1978, Chapter 727, effective September 1,
1978, retaining its substantive aspects.

2. Delaware v. Prouse, 440 U.S. 648, 99 S.CT. 1391, 59 L.Ed.2d 660 (1979).

3. The Supreme Court of Minnesota held that where a driver was under arrest
for DWI while being transported went into convulsions and was rushed to
the hospital unconscious, a blood test could be taken and if the results
were 0.10 or over, his license could le revoked under the "administrative
per se" law even though no warnings had been given and the driver did not
consent. This conclusion was reached on the grounds that the taking of
the blood sample was constitutional because there was "an exigency to
preserve evidence, probable cause to support formal arrest, and a highly
unobtrusive search,”™ citing State v. Oevering, 268 N.W.2d 68 (Minn.-1978).
Also, the court concluded that there was no prohibition in the Minnesota
implied consent law which precluded the taking of the blood sample. Since
the driver®s condition precluded him from refusing the test, his consent
remained continuous. This continuing consent permitted use of the results
of the test in an implied consent proceeding. State v. Wiehle, 287 N.W.2d
416 (Minn.-1979). See also: State v. Hauge, 286 N.W.2d 727 (Minn.-1979),
holding to same effect.

4. State v. Oevering, 268 N.W.2d 68 (Minn.-1978); State v. Dewey, 272 N.W.2d
355 (Minn.-1978); State v. Hauge, 286 N.W.2d 727 (Minn.-1979); State v.
Wiehle, 287 N.W.2d 416 (Minn.-1979); State v. Hart, 289 N.W.2d 478 (Minn.-
1979); State v. Aguirre, 295 N.W.2d 79 (Minn.-1980).

5. Alabama, Alaska, California, Delaware, Florida, I1llinois, Ilowa, Maine,
Minnesota, Missouri, Nebraska, New York, North Carolina, Oregon, South
Dakota, Utah, Vermont, New Hampshire, Washington, and Wisconsin.

6. State v. Basinger, 30 N.C.App. 45, 226 S.E.2d 216, 218 (1976).-

7. Coxe v. State, 281 A.2d 606, 607 (Del.-1971).

8. Roberts v. State, 329 So.2d 296, 297 (Fla.-1976); Greaves v. State,
528 P.2d 805 (Utah-1974).

9. State v. Watts, 601 S.W.2d 617 (Mo.-1980).
10. 601 S.W.2d at 619.

11. Bell v. Burson, 402 U.S. 535, 91 S.Ct. 1586, 1591 (1971).
12. See n. 11.

13. State v. Wiehle, 287 N.W.2d 416 (Minn.-1979).
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14. 96 ALR2d 612, "Conviction or Acquittal in Previous Criminal Case as Bar
to Revocation or Suspension of Driver®s License on Same Factual Charges."
See also Later Case Service with more decisions to same effect.

15. 96 ALR2d, supra, n. 14.

16. 96 ALR2d 612, supra, h. 14.

17. Ashe v." Swenson, 397 U.S. 436, 90 S.Ct. 1189, 25 L.Ed.2d 469 (1970).
18. Allen v. McCurry, U.S. , 101 S.Ct. 411, 414-415 (1980).
19. Vela v. Alvarez, 507 F.Supp. 887, 889 (D.C.-Tex.-1981).

20. Lomax v. Smith, 501 F.Supp. 119, 122 (D.C.-Pa.-1980).

21. United States v. Utah Construction 5 Mining Co., 384 U.S. 394, 422,
36 S.Ct. 1545, 1560, 16 L.Ed.2d 642 (1966).

22. International Harvester Co. v. Occupational Safety and Health Review
Commission, 628 F.2d 982, 986 (C.A.7th-111.-1980).

23. State v. Dupard, 609 P.2d 961, 962-65 (Wash.-1980).

24. Mackey v. Montrym, 443 U.S. 1, 99 S.Ct. 2612, 2621 (1979). See also
statements to same effect in Dixon v. Love, 431 U.S. 105 97 S.Ct. 1723,
52 L.Ed.2d 172 (1977).

25. State, Department of Public Safetyv. House, 192 N.W.2d 93 (Minn.-1971).
26. Doherty v. Cuomo, 430 N.Y.S.2d 168 (N.Y.App-.-1930).

27. Commonwealth, Dept, of Transportation, 419 A.2d 233 (Pa.Cmwlth.-1980);
Kuhn v. State ex rel. Van Natta, 404 N.E.2d 1360 (Ind.App.-1980).

28. Souden v. Hopkins Motor Sales, Inc., 182 N.W.2d 668, 672-73 (Minn.-1971).
29. 96 ALR2d 612, 614, supra, n. 14.
30. North Carolina v. Pearce, 395 U.S. 711, 89 S.Ct. 2072, 2077 (1969).

31. In Wells v. Roberts, 280 S.E.2d 266 (W.Va.-1931), the court noted: ""Most
courts that have considered similar claims, have consistently held that
administrative revocation or suspension of an operator®s license is not
subject to a double jeopardy challenge. See, e.g., Campbell v. State,
176 Colo. 202, 491 P.2d 1385 (1971); Keenan v. Hardison, 245 Ga. 599,

266 S.E.2d 205 (1980); Williams v. State, 138 Ga.App. 662, 226 S.E.2d 816
(1976); Hardin v. Van Natta, 376 N.E.2d 518 (Ind.App.-1978); State v.
Edwards, 353 So.2d 476 (La.App--1977); State v. Sinner, 207 N.W.2d 495
(N.D.-1973); Commonwealth v. Levy, 194 Pa. Super. 390, 169 A.2d 596 (1961)
Robinson v. Texas Dept, of Public Safety, 586 S.W.2d 604 (Tex.Civ.App.-
1979); State v. Scheffel, 32 Wash.2d 872, 514 P.2d 1052 (1973).

See also: 88 ALR2d 1064, 1076, ''Suspension or Revocation of

Driver®s License for Refusal to Take Sobriety Test,"™ citing cases holding
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37.

38.

39.

40.

41.

42.

43.

that acquittal ol the charge does not bar suspension or revocation of
drivers license for refusal of the chemical test.

Barnes v. Tofany, 27 N.Y.2d 74,261 N_E.2d 617 (1970).
261 N.E.2d at 619.

State v. Mulvihill, 227 N.W.2d.813, 817 (Minn.-1975).
State v. StyTbicki, 169 N.W.2d 225 (Minn.-1969).
State v. Olsen, 169 N.W.2d 227 (Minn.-1969).

169 N.W.2d at 227.

See n. 36, supra.

State v. Schlief, 185 N.W.2d 274 fMinn.-1971).

State v. Mulvihill, 227 N.w.2d 813, 817 (Minnn.-1975).

Sec. 169.121(3) prohibits a revocation under the implied consent law if
the driver has been revoked for a conviction under the criminal statute

for DWI. The provision reads as follows: Any person whose licen.se has
been revoked pursuant to Section 169.123 (implied consent) 1is not subject
to the mandatory revocation provision of this section.”™ However, officials

in Minnesota report if the timing is such that the defendant receives a
revocation for a conviction and some time later because of delays, etc.,
there can be a later revocation under the implied consentlaw.

United States v. Jackson, 390 U.S. 570, 88 S.Ct. 1209, 1216 (1968).

Voyles v. Thorneycroft, 398 F.Supp. 706, 707 (D.C.-Ariz.-1975).



PART 111

STUDY OF OPERATIONAL IMPACT

In addition to studying the legal and constitutional questions relating
to the Minnesota "administrative per se" implied consent law, the questions
of- is the law working and how well- are addressed.

There were two principal sources for the responses to the following ques-
tions: (1) interviews with a number of state officials in Minnesota who are
involved in running the programs under the implied consent law; and (2) statis-
tics from their offices.

The questions to be answered were:

1. "Ascertain to what extent offenders charged with DUl are cited
under Minnesota Section 169.123, as opposed to Minnesota

Section 169.121, wherein an implie", consent BAC test has been
administered.”

The total number of "arrests" for DWI reported to the Minnesota Criminal
Justice Information System in 1980 was 22,788. Also, in 1980 the number of
"certificates" from law enforcement officers to the Department of Public Safety
that a driver had either refused a chemical test or had submitted and the re-
sults were 0.10 alcohol concentration or more totaled 28,429. From the data
available it is not possible to determine the number of chemical tests adminis-
tered in the 22,788 arrests. Under Minnesota law the officer can arrest for
DWI without administering any chemical tests.

It is possible foi the officer to file a "certificate" of refusal for
0.10 or more with the Department of Public Safety without filing any criminal
charges for DWI. Also, there are cases where the driver submitted to the chemi-

cal test and the results were less than 0.10 alcohol concentration and thus no
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certificate would be sent to the Department of Public Safety yet criminal
charges could have been Tfiled. Hence there are several reasons for the
number of arrests and number of revocations to differ.

In some of the interviewswith Minnesota officials it was reported that
the "administrative per se" or implied consent law was popular with lawen-
forcement officers. The number of revocations over arrests appears to support
this view.

For further comparison of arrests and certificates see Tables | and IV
in Appendix I1I. Also see Memorandum of Mr. Forst Lowery in Appendix IV
explaining differences in the data.

2. "Determine, if possible, to what extent law enforcement officers

are using the Subd. 4 provision by submitting to the Commissioner
of Public Safety BAC test results of 0.10 percent or more."

The laboratory of the Bureau of Criminal Apprehension in Minnesota
performs most of the blood andurine tests in DWI cases, except for St. Paul,
Minneapolis, and a few other cities, and receives reports on all che breath
tests performed in the state. In 1979 these tests totaled 15,254 where the
results were 0.10 or more. In the same year tho number of revocations under
the implied consent "administrative per se" law was reported as 6,742. On
the face of this it would appear that officers were using the law (Subd. 4 of
Sec. 169.123) only about half the time.

However, there are some factors which should be noted. The Supreme
Crurt of Minnesota has held that if a driver pleads guilty at the first oppor-
tunity to the DWI charge, then his license cannot be revoked unuer the implied
consent law. See the discussion in Part 11 above of the Schlief-Mulvihill
cases under the heading of "Guilty Plea.” There is no data available to in-

dicate how much this decreases the number of implied consent revocations.
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Another factor impacting on the number of revocations under the impliedconsent
law is that a number of drivers request a hearing. (See Table IX inAppendix
I1.) As will be noted this number has substantially increased iIn recent years.
Needless to say, when it goes to a hearing the Attorney General does not win
them all and this reduces somewhat the number of revocations.

Interviews with Minnesota officials indicate that in their view officers
are using this law most of the time. When the factors just discussed are taken
into consideration, it would appear that the views o r the officials inter-
viewed are supported by the data.

3. "Determine what use is being made by the Motor Vehicle Department of
the BAC test results as authorized under Subd. 4. What, if any, are

the constitutional, legal and practical problems - how well 1is it
working."

The "certificate" from the officer, that a driver has either refused a
chemical test or the results of the test were 0.10 or more, to the Department
of Public Safety triggers the action under the implied consent law. The offi-
ciils interviewed, both in and out of the division in DPS which handles these
certificates, reported that the systemwas working well.

One factor which makes the systemwork more effectively is that at the
time of the refusal or when a breath test is taken and the results are known
at the time, the officer serves a ""Notice of Revocation'™ on the driver and
picks up the driver®s license which is attached to the certificate forwarded to
DPS. (See Form in Appendix 111.) If it goes to a hearing and the license Is
not already "in the possession of DPS, and the hearing is adverse to the driver,
the court picks up the license and sends it to the DPS along with the court®s
decision. Phis greatly reduces the administrative problem of notifying the
driver of his opportunity for a hearing (which formerly was done by certified

mail in all cases) and obtaining possession of the license from the driver.



For the drivers who do not request a hearing, it was reported that there
was no significant backlog. However, as will be noted in Table IX in Appendix
11, the number of pending cases under the implied consent law is steadily
growing. This is due in part to the lack of adequate staff in the Attorney
General"s Office to handle these cases and at the same time the increase in
the number of DWI arrests being made on the street.

4. "Determine to what extentdriver license revocation actions are
taken pursuant to Subd. % (BAC test results of 0.10 percent or
higher) under the following situations:

1) the DUl charge is nolle prossed
2) the DUl case is continued

3) the DUl charge is plea bargained down to a lesser offense
iy the DUl case results in an acquittal.”

From the data available in Minnesota, it is very difficult to determine
the precise impact the "administrative per se" implied consent law has had on
the four areas listed above. In fact, no data was found to determine exactly
how many DWI cases were nolle prossed, continued, plea bargained or acquitted
on a state wide basis.

However, a general answer can be given by looking at the number of total
alcohol-related revocations inTable I (Appendix I11). The "administrative
per se" law became effective on July 1, 1976. If a comparison is made for
1975 (17,628 revocations) which would be DWI convictions and refusals and
1979 DWI convictions and refusals (18,224 revocations) tho impact of revoking
under the "administrative per se" law was not negative. It appears the DWI
case load has continued to increase since the convictions resulting in revoca-
tions has increased. In 1980 there was a significant increase— from 14,797
in 1979 to 17,406 in 1980. It can be concluded that the enactment of the
"administrative per se" implied consent law did not decrease the DWI cases in

court.
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5. "Based on available data, determine the impact the enactment of
Minnesota Section 169.123 (Subd, 4) has had on the number of
implied consent refusals.”

Prior to 1978 the Department of Public Safety did not keep data on the
number of revocations for refusal separate from revocations for convictions
or for having an alcohol concentration of 0.10 cr more. However, the number
of revocations for ,efusals in 1978 was 3,344, in 1979 it was 3,427, and in
1980 it was 3,863. Since this shows a steady increase, it can be concluded
that the enactment of the "administrative per se" implied consent law which
added revocations for having an alcohol concentration of 0.10 or more had no
negative impact. Nor does it appear that this new law greatly increased re-
fusals. (See Table 1 in Appendix 11.)

6. "Determine the extent to which the Commissioner of Public Safety

appears through prosecuting attorneys at driver license revocation
hearings as provided for in Minnesota Section 169.123 (Subd. 6)."

In the Minnesota law it provides that: "The commissioner of public
safety may appear (at the implied consent hearing) through hisown attorney
or, by agreement with the jurisdiction involved, through the prosecuting au-
thority for that jurisdiction.” According to the Minnesota Attorney General®s
Office no agreements have been entered into with any local jurisdiction to
represent the Department of Public Safety at any implied consent hearings.

As will be noted in Table IX in Appendix Il the number of pending cases
has been steadily growing and to deal with this backlog either the staff in
the Attorney General®s Office who handles these cases will have to be increased
or agreements will have to be made with local prosecutors. The importance of
keeping the function in the Attorney General®s Office is that it removes any
pressure on the local prosecutor concerning the disposition of both the crimi-

nal charges and the implied consent revocation proceedings. Also, keeping it
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at the state level provides for uniform policies in handling the implied

consent cases.

7. "Determine, to the extent practical, the impact of the administrative
licensing cction on the adjudication process (e.g., conviction rates,
sanction involved)."

It is very difficult to determine conviction rates, types of sanctions
imposed, and related aspects in DWI cases in the court system. However, one
measure that is available is the number of revocations for DWI convictions.
These have increased — 15,512 in 1978; 14,797 in 1979; 17,406 in 1980; and
7,861 in the first five months of 1981 (which if the level continues would be
about 18,864 in 1981).

Based on the number of revocations for convictions the enactment of the
"administrative per se" implied consent law had no negative impact on criminal
charges under the DWI statute.

Since the two tracks are separate and the timing is not parallel, the
officials interviewed in Minnesota reported they had not observed any impact
on conviction rates, sanctions imposed, etc. If anything, tightening the net

on drinking drivers has led to increased enforcement activity by law enforcement

officers. See especially the 1980 and 1981 revocations in Table 1, Appendix II.

8. "Determine, to the extent practical, the impr.ct of the administrative
licensing process on the rate of enforcement and support of police
officers."

The number of sworn police officers in Minnesota has remained relatively
stable in the past few years— going from 5,922 in 1S77 Lo 6,107 in 1980- an
increase of only 185 officers. (See Table V in Appendix 11.) Such a small
-increase cannot account for the increase in total number of revocations for
alcohol related offenses which went from 17,741 to 30,481 in the same period

of time. (See Table 1 in Appendix I1.)
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Among the officials interviewed it was reported that the "administrative
per se" implied consent law was popular among law enforcement officers. As
is true in many jurisdictions the officers express frustration at the courts
and their handling of DWI cases. It appears they view the administrative
track as providing a method of doing something about the drinking driver

regardless of what happens to the criminal charges in court.
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PART IV

EXECUTIVE SUMMARY AND CONCLUSIONS

In 1976 the State of Minnesota adopted a rather unique implied consent
law. That ?° already had the traditional implied consent law which pro-
vided fo\ «_.ocation of the driver®s license if the driver refused to submit
to a chemical test for intoxication. What was added was a p-ovision that when
the officer requested a chemical test for intoxication under the implied con-
sent law, and the driver submitted, and the results were an alcohol concentra-
tion of 0.10 or more, the officer sent a report to the motor vehicle department
(Department of Public Safety). Based on the report the DPS could revoke the
driver"s license for having 0.10 or more. OFf course, there is a notice and
opportunity for a hearing. However, if the results of the hearing are adverse
to the driver, or if he waives his right to a hearing, then the DPS can revoke
on the basis of either the refusal to submit or having 0.10 or more. It has
been described as an "administrative per se" law.

At the same time, Minnesota has a criminal statute making it a crime to
drive, etc., while under the influence of alcohol which is the traditional
DWI charge. Also in recent years at least 20 states, including Minnesota,
have enacted criminal statutes making it a crime to drive, etc., with an alco-
hol conccnt®ration of 0.10 or more. This charge has been described as an
absolute or "illegal per se" law.

The uniqueness of the Minnesota law is the two tracks— one a criminal
"per se" law and the other an administrative "per se" law. They are separate
tracks with almost no connection between the two. About the only connection

are some restrictions on revoking the driver®"s license for both but tnat
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connection applies in only some circumstances. In the situation where the
driver refuses the test and pleads guilty to the criminal charge at the
first opportunity, the Minnesota Supreme Court has held his licensecannot
be revoked for the refusal.

Another situation is where the timing is such that a revocation takes
place for the implied consent law and the driver is later convicted of the
criminal charge, then the statute prohibits another revocation unless the
driver has had a prior revocation witnin three years. Then the prohibition
does not apply.

If the timing is the opposite— the driver is convicted of the criminal
charge first and the implied consent, revocation happens later, then the Minnesota
statute does not bar two revocations.

This study has two principal objectives. First, to study the legal and
constitutional aspects and second, to look at the operation of the law and
determine whether o : not it is working and its impact on other aspects of the

system of control on drinking-drivers.

Legal Conclusions. Since a number of states, including Minnesota, have
had appellate court challenges to the "illegal per se" law, this was one method
of determining possible court challenges to the "administrative per se" law.
One possible challenge is that tbe legislature was arbitrary and capricious
when it chose the alcohol concentration of 0.10 or more as an element of the
statute. This argument has been rejected by the appellate courts because of
the numerous scientific studies which have shown that every person with an
alcohol concentration of 0.10 or more is an unsafe driver. Consequently, the

legislative determination is based on scientific research.
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Another possible legal challenge is that the law is vague and indefinite
because the driver cannot tell when he is approaching the 0.10 concentration
without a chemical test for intoxication. At least two appellate courts
have rejected this argument because any person of ordinary intelligence who
has consumed an alcoholic beverage, and particularly a substantial amount,
knows that he should not attempt to drive or take control of a vehicle.

A third possible legal challenge is based on due process of law. In
the Bell v. Bu.son case the U.S. Supreme Court held that a driver®s license
was an "important interest" to which the due process clause of the 14th .Amend-
ment attached. Thus a driver is entitled to notice and opportunity to a hear-
ing in most circumstances beifore any action can be taken against his license.
The Minnesota implied consent law complies with these requirements and the
Minnesota Supreme Court has upheld its constitutionality.

A fourth possible challenge is "double jeopardy"™ or "collateral estoppel.”
Since there is both a criminal charge of driving, etc., with an alcohol con-
centration of 0.10 or more as well as administrative action for 0.10 or more,
do corrective sanctions against the driver under both laws constitute dcuble
jeopardy? The appellate court decisions almost unanimously hold there is no
double jeopaidy between criminal and administrative sanction-. Collateral
estoppel means that once an "issue" has been,litigated, that "issue" (in this
case the issue of 0.10 or more) cannot be litigated again. Normally, collateral
estoppel has not been applied by the courts between criminal ,md administrative
proceedings-.

In some cases a driver can receive a revocation for being convicted of
the criminal charge and also receive a separate revocation (not running con-
currently) under the implied conser,t law. Since double jeopardy also prohibits

double punishment does this constitute a violation of double jeopardy? The
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answer is no since the appellate courts have regularly held that double
jJeopardy does not bar both civil or administrative sanctions on one hand
and criminal sanctions on the other arising out of the same event.

If another state should enact the Minnesota implied consent law, care
should be taken not to add a provision which bars a revocation for refusal
if the driver pleads guilty to the criminal charge. While this ruling is
not in the Minnesota statute it was imposed by the Minnesota Supreme Court.
It has been held ijiconstitutional in Arizona by the U.S. District Court be-
cause it has a tendency to "chill" the defendant®"s constitutional right to
plead not guilty.

Many observers feel that the law should not impose two relocations— one
for a conviction and one for the implied consent law. If any s :ate adopts
the Minnesota "administrative per se" law, this point should be addressed.

In summary it appears clear that the Minnesota implied consent law with
its provisions on "administrative per se" as a parallel track to the criminal

drinking-driving charges is legally sound and constitutional.

Operational Conclusions. Based on data from Minnesota, interviews with
a number of state officials, and review of the appellate court decisions in
Minnesota, it appears the "administrative per se" law is working quite well.

On the national level, Professor Robert F. Borkenstein has estimated
that police arrest only about 1 in 2,000 cases of drinking and driving.
In Minnesota the Office of Traffic Safoty estimates the figure is 1 in 300.

Because of the difficulty in collecting data on every aspect of the
system, it is not possible to have precise figures. However, a reduction
from about 1 in 2,000 to 1 in 300 is impressive even if only approximately

correct.
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A review of the number of revocationsfor alcohol related offenses,
both criminal and implied consent in Table I (Appendix 1l), indicates the
system is catching more drinking drivers each year and would tend to support,
in p0 the estimate of 1 in 300.

The addition of the "administrative per se" law appears to have had no
negative impact on the operation of the criminal track for handling drinking
drivers. In fact, the increase in the number of revocations for convictions
in recent years appears to indicate it has had a "shot in the arm"™ effect upon
the criminal system.

The officials interviewed reported that the "administrative per se" pro-
visions are popular with law enforcement officers. Because of the typical
frustration many officers have with the criminal handling of drinking drivers,
the "administrative per se" law gives them an out for that frustration.

A Tactor which has helped make the system work is the notice of revocation
and pick up of the driver®s license at the time of refusal, or a breath test of
0.10 or more, along with the pick up at the time of the hearing if the decision
is against the defendant and the license is not already in the hands of the
Department of Public Safety. This greatlyreduces the cost and gives per-
sonal service of the notice of an opportunity for i hearing which expedites
the entire system.

It must be remembered that the so-called political and safety climate
in Minnesota has been favorable to the enactment of new legislation in the
area of drinking and driving., While the consumption of alcoholic beverages
has steadily increased in Minnesota in recent years (see Table VIII in
Appendix 1) the efforts of the traffic safety community have been fairly well
received. This is in contrast to other states where efforts to control the

drunk driver have very rough sledding in the state legislatures and any new
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legislation is strongly resisted. This factor needs to be kept in mind by

any "transplant” of this type of law to another state.

As with any such system, the dedication, experience, and expertise

of the officials and public employees operating the system are extremely im-

portant. In Minnesota the officials and employees appear to be well motivated

and really make the system work.

However, the increasing case load is starting to cause problems and this

is particularly a problem in the Office of the Attorney General. Th - file of

pending cases waiting for a hearing under the implied consent law has grown

significantly in recent years. It is clear a larger staff isneeded for

this function.

Overall the conclusion is that Minnesota does a good job in making the

"administrative per se" system work and other statesshould be encouraged

to consider adopting similar provisions.
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Source:

APPENDIX 1

TEXT OF RELEVANT MINNESOTA STATUTES

Minnesota Statutes 1980, Embracing laws of a general and
permanent nature and certain other laws in force or to be
in force after the 1980 Session of the Legislature, Official
Publication of the Stc.te of Minnesota.

169.121 MOTOR VEHICLE DRIVKRS UNDF.R INFLUENCE .OF ALCOHOL
OR CONTROLLED SUBSTANCE.

~Subdivision 1. It is a misdemeanor for any person to drive, operate or be
in physical control of any motor vehicle within this state:

(a) When the person isunder the influence of alcohol:
(bl When the person isunder the influence of a controlledsubstance:

(c? When the person i>under theinfluence of a combination of any two or
more of the elements named in clauses ta) and (b): or

td) When the person's alcohol concentration is I). [l or more.

The provisions of this subdivision upplv, but arc not limited in application,
to any person who drives, operates, or is in physical control o any motor
vehicle in the manner prohibited by this subdivision upon the ice nt any lake,
stream, or river, including but not limited to the ice ol any boundary water.

Subd. 2. Upon the trial ol any prosecution arising out of acts .Jloged to
have been committed by any person arrested lor urivinc. operating, or being in
physical control ol a motor vehicle in violation ol subdivision !, the court mav
admit evidence of the amount ol alcohol or a controlled substance in tne
person's hlood, breath, or urine as shown by a medical or chemical analysis
thereof, if the test is taken voluntarily or pursuant to secuut 10b9.|23.

For the purposes of this subdivision:

() evidence that there was at the lime an aicohol concentration of 0.05 or
less is ptima facie evidence that the person was not under the influence of alco-
hol;

(b) evidence that there was at the time an alcohol concentration of more
than 0.05 and less than 0.10 is relevant evidence in indicating whether or not the
person was under the influence of alcohol.

The foregoing provisions do not limit the introduction ol any other compe-
tent evidence bearing upon the question whether or not the person was under
the influence of aicohol or a controlled substance.

Subd. 3. Every ﬂerson_ convicted of a violation of this section or an ordi-
nance in conformity therewith is punishable by |mBr|sonment of not more than
90 dags, or by a fine of not mote than 5500. or both, and his driver's license
shall be revoked for not less than 30 days, except that every person who is con-
victed of a violation of this section or an ordinance in conformity therewith,
when the violation is found to he the proximate cause ol %reat bodily harm as
defined in section 609.02, subdivision H. or death to another person, shall he
punished by imprisonment for not more than 90 days, or by fine of not more
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ghan $500, or both, and his driver's license shall he revoked f'r not less than 90
ays.

Any person whose license has been revoked pursuant to section 169.123 is
not subject to the mandatory revocation provision of this subdivision.

Subd. 4. Every person who is convicted of a violation of this section or an
ordinance in conformity therewith within three years of any previous -.uch con-
viction shall be punished bE/ imprisonment for not more than 90 days, or a fine

of not more than $500, or both, and his driver's license shall be revoked for not
less than 90 days.

Subd. 5. The court may stay imposition or execution of any sentence
authorized by subdivision 3 or 4 on the condition that the convicted person
submit to treatment by a public or i)_rlvate institution or a facility providing reha-
bilitation for chemical dependency licensed by the department of public welfare.
A stay of impost'.i <1 or execution shall be in the manner provided in section
609.135. The court shall repoit to the commissioner of public safety any stay of
imposition or execution ot sentence granted under the provisions of this section.

~ Subd. 6. When a peace officer has reason *o believe from the manner in
which a person is driving, operating, or controlling a motor vehicle, or has
driven, operated, or controlled a motor vehicle, that die driver may be V|0Iat|n%
or has violated subdivision I, he may lequire the driver to provide a sample o
his breath for a Br_ellmmary screening test using a device approved by the com-
missioner ol public saleiv tor tins purpose. The results ot this preliminary
screening test shall be used tor the purpose ot deciding whether an arrest should
he made and whether to require the chemical tests authorized in section
169.123. but shall not be used in any court action except to prove that a chemi-
cal test was properly required of a person pursuant to section 169.123. subdivi-
sion 2. Following inc screening test additional tests may be required of the
driver pursuant to the provisions of section 161> 123,

~ The driver of a motor vehicle who refuses to furnish a sample of his breath
is sub}ect to the provisions of section 109.123 unless, in compliance with section
169.123, he submits to a blood, breath or urine lest to determine the presence ol
alcohol or a controlled substance.

~Subd. 7. On_behalf of the commissioner of public safety a court shall serve
notice of revocation on a person convicted of a violation of this section. The
court shall take the license or permit of the driver, if any. or obtain a sworn
affidavit stating that the license or permit cannot be produced, and send it to the
commissioner with a record of the conviction and issue a temporary license
effective only for the period during which an appeal from the conviction may he
taken. No F_erson who is without driving privileges at the time shall he issued a
temporary{. icense and any temporary license issued shall bear the same restrict-
jons and limitations as the driver's license or permit for which it is exchanged.

BECAHr

169.122 OPEN BOTTLE LAW; PENALTY.
~ Subdivision 1. No person shall drink or consume intoxicati.nF liquors or

nonintoxicating malt liquors in any motor vehicle when such vehicle is upon a
public highway,

~Subd. 2. No person shall have in Ins possession on his person while in a
private motor vehicle upon i public highway, any bottle or receptacle containing
Intoxicating liquor or nonmtoxmatl_nﬁ malt liquor which lias been opened, or the
seal broken, or the contents of which have been partially removed.

0 f"s,é s
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Subd. 3. I shnll be unlawful tor the owner ol any private motor vehicle or
the driver, if the owner be not then ﬁresent in the motor vehicle, to keep or
allow to he kept in a motor vehicle when such vehicle is upon the public high-
waY any bottle or receptacle containing mtoxmatmgD liquors or nonintoxicating
malt liquors which has been opened, or the seal broken, or the contents ot
which have been partially removed except when such hottle or receptacle shall
be kept in the trunk of the motor vehicle when such vehicle Is equipped with a
trunk, or kept in some other area ol the vehicle not normally occupied hy the
driver or passengers, il the motor vehicle Is not equipped with a trunk. A utility
compartment or glove compartment shall lie deemed to be within the area occu-
pied by the driver and passengers.

Subd. 4 Whoever violates the provisions of subdivisions | to 3 is guilty ol
a misdemeanaor.

History: 195V ¢ 255 v I~t

169.123 CHEMICAL TESTS FOR INTOXICATION.

~Subdivision | Peace officer defined. Pur purposes ol this section and sec-
tion 109.121. the term peace ollieer means a state highway patrol otlicer. univer-
sity of Minnesota peace officer, a constable as delined in section 307.4(1, subdivi-
sion 3, or, police oificer ol any municipality, including towns having powers
under section 368.01. or county.

Subd. 2. Implied consent: conditions: election as to type of test, (a) Any
person who drives, operates, or is in physical control ot a motor vehicle within
this state consents, subject to the provisions of this section and section 169.121.
to a chemical test of Ins blood, breath, or urine lor the purﬁose of deter_mmmg
the presence of alcohol or a controlled substance. The test shall be administere
it the direction ol a peace officer. The test may he required of a person when
an officer has reasonable and probable grounds to believe the Fer_son was driv-
ing. ozperatmg, or in physical control ol ‘a motor vehicle in violation ot section
169 121 and one ol the following conditions exist: (If the person has been law-
lullv placed unucr arrest tor violation ot section loo 121 or an oulm.mec in con-
formity therewith: or (2) the person has been involved in a motor vehicle acci-
dent or collision resulting in Froperty damage, personal injury, or death: or (3)
the person has retused to lake the screening test provided lor by section
169.121. subdivision 6; or (1? the screening test was administered and recorded
an alcohol concentration of Il HI or more ~Any pcr>oi> ntav decline to take a
direct blood test and elect lo lake either a breath or urine lest, whichever is
available and offered. No action m.a%/ he taken against the person Ior_decllnmg
t?ftakg a direct blood test unless either a breath or urine test was available an
offered.
~(b) At the time a chemical lest specimen is requested, the person shall lie
informed:

(1) that if testing is refused, the person's light to drive will lie revoked for
a period of six months: and

(2) that if a test is taken and the results indicate that the person is under
the influence of alcohol or a controlled substance, the person will be subject to
criminal penalties and the person's right to drive may be revoked for a period of
90 days; and
~(3) that the person has a right to consult with an attorney but that this
right 1s limited to the extent that it cannot unreasonably delay administration of
the test or the person will be deemed to have refused the lest; and

~(4) that after submitting to testing, the person has the right lo have addi-
tional tests made hy a person ol lus own choosing.
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Subd. 2a. Reguirement of urine lest. Notwithstanding subdivision 2 if there
are reasonable and probable grounds to believe there is impairment by a con-
trolled substance which is not subject to teMing by a blood or breath test, a
urlng test may be required even after a blood or breath test has been adminis-
tered.

Subd. 3. Manner of making test; additional tests. Only a physician, medical
technician, ﬁhysml_an's trained mobile intensive care paramedic, registered nurse,
medical technologist or laboratory assistant acting at the request ot a peace offi-
cer may withdraw blood for the purpose of determining the presence of alcohol
or controlled substance. This limitation does not apply to the taking of a breath
or urine specimen. The person tested has the light to have a person of his own
choosing administer a chemical test or tests in addition to any administered at
the direction of a peace officer; provided, that the additional test specimen on
behalf of the person is obtained at the place where the person is in custody,
after the test administered at the direction of a peace officer, and at no expense
to the state The lailure or inability to obtain an additional lest oi tests by a
person shall not preclude the admission m evidence of the test taken at the
direction ol a peace officer unless the additional test was prevented or denied by
the peace olficer. Upon the request of the person who is tested, full information
concerning the test or tests taken at the direction of the peace olficer shall he
made avallable to him. The physician, medical technician, physician's trained
mobile intensive c: e paramedic, medical technologist, laboratoiv assistant or
registered nurse drawing blood at the refiuest ol a peace officer for die purpose
of determining alcohol concentration shall in no manner be liable m any civil or
criminal action except tor negligence in drawing the blond. The person adminis-
tering a lest at the request and direction ol a peace officer shall be billy ;rained
in the administration of the tests pursuant to standards promulgated by rule by
the commissioner ol public salcty

Subd 4. Refusal, consent to permit test; revocation of license. If a person
refuses to permit chemical testing, none shall be given, but the peace officer
shall report the tefusal to the commissioner ot public safety and the authority
having responsibility for prosecution ol misdemeanor offenses lor the jurisdic-
tion in which the acts occurred. If a person submits lo chemical testlngi and the
test results indicate an alcohol concentration of 0.11) or more, the results of the
test shall be reported to the commissioner of public safely anil to the authority
having responsibility for prosecution of misdemeanor offenses for the jurisdic-
tion in which the acts occurred.

UPO” certification by the peace officer that there existed reasonable and
probable (_1rounds to believe the person had been driving, operating, or in physi-
cal control of a motor vehicle while under the influence of alcohol or a con-
trolled substance and that the person refused to submit lo chemical testing, the
commissioner of public safety shall revoke the person’s license or ﬁermlt to
drive, or his nonresident operating ﬂrlvnege, for a period of six months. Upon
certification by the peace officer that there existed reasonable and Erobable
grounds to believe the person had been dnva, operating or in ph?/sma control
of a motor vehicle while under the influence of alcohol or a controlled substance
and that the person submitted to chemical testing and the test results indicate an
alcohol concentration of 0.10 or more, the commissioner of public safet> shall
revoke the person's license or permit to drive, or Ins nonresident operating priv-
ilege. for a period of 90 days.

_ If the person is a resident without a license or permit to operate a motor
vehicle in this state, the commissioner of public saletv shall deny to the person
the issuance of a license or ﬁerm_lt for the same period after the date of the
alleged violation as provided herein for revocation, subject to review as herein-
after provided.
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Subd. 5. Nolice of revocation or determination to deny; request for hearing.
No revocation under subdivision 4 is effective until the commissioner of public
safety or a peace officer acting on his behalt notifies the person ot the intention
to revoke and of revocation and allows the person a 311 daK period to request of
the commissioner of public safety, in writing, a hearing as herein provided. If no
request is filed within the 30 day period the order of revocation hecomes effec-
tive. It a request for hearing is filed, a revocation is not effective until a final
judicial determination resulting in a decision adverse to the person.

Subd. 5a. Peace officer agent for notice of revocation. On behalf of the
commissioner of public safety a peace officer offering a chemical test or direct-
ing the administration of a chemical test may serve immediate notice of inten-
tion to revoke and of revocation on a person who refuses to permit chemical
testing or on a person who submits to a chemical test the results of which indi-
cate an alcohol concentration of t). Il) or more. The officer shall take the license
or permit of the driver, if any. and issue a temporary license effective only for
30 days. The peace officer shall send the person's driver's license to the commis-
sioner of public safety along with the certificate required by subdivision 4.
~If the person requests a hearing within the 30 day period, the commis-
sioner shall issue additional temporary licenses until the final determination of
whether there shall b* a revocation under this section.

Subd. 6. Hearin(h;. A hearing under this section shall be before a municipal
or county judge, in the county where the alleged orfense occurred, unless there
IS a?reement that tie hearing may be held in some other county. The hearing
shall be to the court and may be conducted at the same time and in the same
manner as hearings upon Rre-t_rlal motions in the criminal prosecution under sec-
ton 169.121. if any. The hearing shall be recorded. The commissioner of public
safety may appear through his own attorney or. by agreement with the jurisdic-
tion Involved, through the prosecuting iiithority lor that jurisdiction.

 The scope of the hearing shall cover the issues of: (I) whether the peace
officer had reasonable and probable grounds to believe the person was driving,
oreratmg, or in physical control of a motor vehicle while under the influence of
alcohol or a controlled substance, and whether the person was lawfully placed
under arrest for violation of section 169.121. or the person was involved in a
motor vehicle accident or collision resulting in property damage, personal injury
or death, or the person refused to take a screening test provided for by section
169.121, subdivision 6. or the screening test was administered and recorded an
alcohol concentration of 0.10 or more; and (2% whether at the time of the
request for the test the peace officer informed the person of his rights and the
consequences of taking or refusmP the test as required by subdivision 2; and (3)
either La) whether the person refused to permit the test, or (b) whether a test
was taken and the test results indicated an alcohol concentration of 0,10 or
more, and whether the testing method used was valid and reliable, and whether
the test results were accurately evaluated.

It shall be an affirmative defense for the person to prove that his refusal to
permit the test was based upon reasonable grounds.

The court shall order either that the revocation be rescinded or sustained
and forward the order to the commissioner of public safety. If the revocation is
sustained, the court shall also forward the person's driver's license to the com-
missioner of public safety for his further action if the license is not already in the
commissioner's possession.

Subd. 7. Review by district court. If the revocation or denial is'sustaincd,
the person whose license or permit to drive, or nonresident operating privilege
has ocen revoked or denied, mag within 20 days after notice of the determina-
tion by the commissioner of public safety file a petition for a hearing of the

a7
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matter in the district court in the county where the hearing pursuant to subdivi-
sion 6 was held ur.le s there is agreement that the nearing may be held in some
other county. The petition shall be filed with the clerk of%he court together with
proof of service of a copy thereof on the commissioner of public safety. It is the
duty of the court to set the matter for hearing on a ay certain with reasonable
notice thereof to the parties. The hearing shall be on the record and shall be
conducted in the same manner provided in sections 487.39 md 484.63 for appeal
of misdemeanor convictions.

Subd. 8. Notice of action to other states. When it has been finally deter-
mined th. t a nonresident's privilege to operate a motor vehicle in this state has
been revoked or denied, the commissi, -ncr of public safety shall give information
in writing of the action taken lo the official in charge of traffic control or public
|s_an‘ety of the stale of the person's residence and ol any state in which he has a
icense.

Subd. 9. Limited license. In "ny case in which a license has been revoked
under this section, the cominiss; ar may issue a limited license to the driver.
The commissioner in issuing a . .tiled license may impose the conditions and
limitations which in_his dJ_udgment are necessary to the interests of the public
safety and welfare, including re-examination of the driver's qualifications, atten-
dance at a driver improvement clinic, of attendance at counseling sessions. The
license may be limited to the operation of particular vehicles and to particular
classes and time of operation. The limited license issued by the commissioner
shall clearly indicate the limitations imposed and the driver operating under a
limited license shall have the license inhis possession at all times when operat-
ing as a driver. In determining whether to issue a limited license, the commis-
sioner shall consider the number and the seriousness of prior convictions and the
entire driving record of the driver.

~ Subd. 10. Termination of revocation period. If the commissioner receives
notice of the driver's attendance at a driver improvement clinic, attendance at
counseling sessions, or participation in treatment for an alcohol problem the
commissioner may, 30 days prior to the'timc the revocation period would other-
wise expire, terminate the revocation period, The commissioner shall not termi-
nate the revocation period under this subdivision for a driver who has had a
license revoked under section 169.121 or th's section for another incident during
the preceding three year period.

mi R T Hs

169.124 ALCOHOL SAFETY PROGRAM.

Subdivision I. The county hoard of every county having a population of
more than 10,(XX) shall and the county hoard of every county having a popula-
tion of less than 10,000 mny establish an alcohol safety program designed to pro-
vide alcohol problem assessment and evaluation of persons convicted of one of
the offenses enumerated in section 169.126, subdivision 1

~Subd. 2. The alcohol problem assessment shall be conducted under the
dii'ection of the court and by such persons or agencies as the court deems quali-
fied to provide the alcohol problem assessment and assessment report as
described in section 169.126. The alcohol problem assessment may be conducted
by court services probation officers having the required knowledge and skills in
the assessment of alcohol problems, by alcoholism counselors, by persons con-
ducting court sponsored driver improvement clinics if in the ;]udgment of the
court juch persons have the required knowledge and skills in the assessment of
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alcohol problems, by appropriate staff members of Fu_blic or private alcohol
treatment proErams anti agencies or mental health clinics, by court approved
volunteer workers such as members of Alcoholics Anonymous, or by such other
qualified persons as the court may direct. The commissioner of public safety
shall provide the courts with information and assistance in establishing alcohol
problem assessment programs suited to the needs of the area served by each
court. The commissioner shall consult with the alcohol and other drug abuse sec-
tion in the depar'ment of public welfare and with local community mental health
boards in proyldln? such information and assistance to the courts. The commis-
sione" of public sa_etg shall promulgate rules and standards, consistent with this
subdiv.sion. for reimbursement under the provisions of subdivision 3. The pro-
mulgation of such rules and standards shall not be subject to chapter 15.

Subd. 3. The cost of alcohol problem assessment outlined in this section
shall be borne by the county. Upon application by the county to the commis-
sioner of public safety, the commissioner shall reimburse the county up to 51
percent of the cost of each alcohol problem assessment not to exceed S25 in
each case. Payments shall he made annually and prorated if insufficient funds
arc appropriated.

History: 1976 ¢ 298 s I: 1978 ¢ 727 v4

169.125 COUNTY COOPERATION.

County boards may enter into an agreement to establish a regional alcohol
problem assessment alcohol safety program. County boards may contract with
other counties and agencies for alcohol problem assessment services.

Histor™: 1976 ¢ 2985 3: 1978 ¢ 727 55

169.126 ALCOHOL PROBLEM ASSESSMENT
~Subdivision L An alcohol problem assessment shall be conducted in coun-
ties of more than 10,IKK) population and an assessment rcpon submitted to the
cohurt by the county agency administering the alcohol safety counseling program
when: ,

(a) The defendant is convicted of an offense described in section 169.121;
or
_ Sb) The defendant is arrested for committing an offense described in sec-
tion 169.121. is not convicted therefor, but is convicted of another offense
arising out of the circumstances surrounding such arrest.

Subd. 2. The assessment report shall contain an evaluation of the convicted
defendant concerning his g_rl_or traffic record, characteristics and history of alco-
hol problems, and amenability to rehabilitation through the alcohol safety pro-
gram, The assessment report shall include a recommendation as to a treatment
or rehabilitation program for the defendant. The assessment report shall be clas-
sified as private data on individuals as defined in section 15.162. subdivision 5a.

Subd. 3. The assessment report required by this section shall be prepared
by a person knowledgeable in diagnosis of chemical dependency.

Subd. 4. The court shall give due consideration to the agency's assessment
report.

Subd. 5. Whenever a person is convicted of a second or subsequent offense
described in subdivision 1 and the court is either provided with an aﬁprOPrlate
treatment or rehabilitation recommendation from sources other than the alcohol
Broblem assessment provided for in this section, or has sufficient knowledge
poth of thelperson’s need for treatment and an appropriate treatment or rehabil-
itation plan, and the court finds that requiring an alcohol problem assessment
would not substantially aid the court in sentencing, such an alcohol problem
assessment need not be conducted.
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Subd. 6 This suction shall not apply to persons who arc not residents of
the state of Minnesota at the time of the offense and at the time of the alcohol
problem assessment.

History: 197(t ¢ 298 4; 1978 ¢ 72750

169.1261 REINSTATEMENT OK DRIVING PRIVILEGES; NOTICE.

Upon expiration of any period of revocation under section 169.121 or
169 123, the commissioner of public safety shall notify the person of the terms
upc i which his driving privileges can be reinstated, which terms are: (1) success-
ful completion of a driving test and proof of compliance with any terms of alco-
hol treatment or counseling previously prescribed, if .ang: an 512) any other
requirements imposed by the commissioner and applicable to that particular
case. The commissioner shall also notify the person that it driving is resumed
\|N|thc|3tu_t reinstatement of driving privileges, the person willhe subject to criminal
enalties.

History: 1978 ¢ 7275 7

169.127 [ Repealed. 1978 ¢ 7275 n |

169.128 RULES 07 THE COMMISSIONER OF PUBLIC SAFETY.

The commissioner of public safety may }Fromul?ate rules to carrY out the
provisions of sections 169.121 and 169.123. The rules may include forms for
notice of intention to revoke, which shall describe clearly the right to a hearing,
the procedure for requesting a hearing and the consequences of failure to
request a hearing; forms for revocation and notice of reinstatement of driving
privileges as provided in section 169.1261; and forms for temporary licenses.

Rules promulgated fursuant to this section are exempt from the procedure
required by sections 15.0411 to 15 052.

History: 1978 ¢ 727 8

169.129 AGGRAVATED VIOLATIONS; PENALTY.

~ Any person who drives, operates, or is in physical control of a motor
vehicle, the operation of which requires a driver's license, within this state
violation of section 169.121 or an ordinance in conformity therewith before his
driver's license or driver s privilei"" Iris been reinstated following its cancella-
tion, suspension or revocation (t) because he drove, operated, or svas in physi-
cal control of a motor vehicle while under the influence of alcohol or a con-
trolled substance or while he had an alcohol concentration of 0.10 or more or
(2) because he refused to take a test which determines the presence of alcohol
or a controlled substance when requested to do so by a proper authority, is
guilty of a gross misdemeanor. Jurisdiction over prosecutions under this section
IS in the district court.

History: 1978 ¢ 7279

169.13 RECKLESS OR CARELESS DRIVING.

~_ Subdivision 1. Any person who drives any vehicle in such a manner as to
indicate either a wilful or a wanton disregard for the safety of persons or prop-
erty is guilty of reckless driving and such reckless driving is'a misdemeanaor.

Subd. 2. Any person who shall operate or halt any vehicle upon any street
or highway carelessly or heedlessly in disregard of the rights or tne safety of
others, is guilty of a misdemeanaor.
~Subd. 3. Application. The provisions of this section a.ppl?;, but are not lim-
ited in application, to any person who drives any vehicle in the manner Bromb-
ited by tins section upon the ice of any lake, stream, or river, including but not
limited to the ice of any boundary water.
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1331 Legislative Session

Note: The only change in the text of the Minnesota statutes
relating to drinking and driving was to prohibit the court
from staying the revocation of the driver®s license. The
text of the change is found in Laws 1981, Chapter 9 as
follows:

Ch. 9 TInd LEGISLATURE

DRIVER'S LICENSE—REVOCATION—STAY BY COURT

CHAPTER 9
SFNo. 13

An Act relating to Crimea; eliminating the power of a sentencing court to
etay the revocation of the driver's llcenaa of a peraon convicted of
driving, operating or being in phyetca! control of a motor vehicle
while under the influence of alcohol or controlled eubetaneee or a
combination thereof; amending Minneaota Statutes 1900, Section*
169.121, Subdivision 5; and 609.135, Subdivision 1

Bo it enacted by (be Legulttun of tho Ststi of Minnesota;

Section 1 Minneaota Statutes 1980. Section 160.121, Subdivision 6. is amended to
read:

Subd. 5. The court may itay impoaition or execution o any aenteooa authorised
by subdivision 3 or 4. exwot the rcrocabQO-QLIhc.dnytLi iiccilK. on the oondition
that the convicted peroon submit to treatment by a public o* private inetilulioo or a
facility providing rehabilitation for chemical dependency liunsed by the department
of public welfare. Aslay of Imposition or execution shall be in the manner provided
in aection 609.136. The court shall report to the commissioner of public safety any atay
of imposition or execution of sentence granted under the provisions of this section.

Sec. Z Minnesota Statutes 1980, Section 609.136, Subdivision 1, la amended to
read:

Subdivision 1. Except when a sentence of life Im"ri*onmenl is required by iaw, or
when a peram u oonvicted of one of the crimes specified under section 609.11.
subdivision 1, »od had in his possession a firearm or used another dangerous weapon,
any court, induing a justice of tho peace to the extent otherwise authorised hy law,
may slay impoailL n or execution of sentence and plaoa the defondant on protiaUon
with or without si ,<rmion and on such term- as the court may prescribe, including
restitution when practicable. The court may order the supetnnon to be under the
probation officer of the court, or, If there is none and the conviction is for a felony, by
the commissioner of corrections, or in any case by some other suitable and consenting

peraon.

Aaurt nw "f.Ihiinrg’ lidDVvEt >Birva KBKftttU
»>oblirur It promnn, of Krticn 1W.12L

Sn1 Ettdinilu

fcmmiltcd after that dite.
Approved Marrh 23. 198L

Undsricorlna and eUdseewU sre aa shown in anrolled art
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APPENDIX I

TABLES OF DATA

Revocation of Driver®"s Licenses for Alcohol
Offenses in Minnesota = ... ... .......
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Total DWI Arrests by Minnesota State Patrol

Total DWI Arrests Reported to Minnesota Criminal
Justice Information System by All Officers ==

95
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Total Licensed Drivers in Minnesota .......

Beverage Alcohol Consumption 1967-1980

Implied Consent Hearing Caseload 1974-1980
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57

59
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TABLE |

Revocation of Driver"s Licenses
for Alcohol Related Offenses in Minnesota

Test
DWI Refusal Over 0.10 BAC

(S 169.121) (S 169.123) (& 169.123) Total
1974 * ~ 15,396
1975 * 17,628
1975 * 14,251
1977 * 17,741
1978 15,512 3,344 5,501 24,357
1979 14,797 3,427 6,742 24,966
1980 17,406 3,863 9,212 30,481
1981 7,861** 1,827** 3,598%* 13,286

Data not broken down and not available
Through May of 1981 (five months).

The lower number in 1976 is attributable to the decision of the
Minnesota Supreme Court in Prideaux v. Department of Public Safety,
247 N.W.2d 385 (1976), which held that a driver had a right to
counsel when submitting to a chemical test for intoxication. It
.caused the dismissal of a number of pending cases. Also, there

was a loss of ASAP money to pay officers for overtime work.

Source:  Motor Vehicle Department and Office of Traffic Safety of
Minnesota Department of Public Safety.
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1973

1974

1975

1976

1977

1978

1979

1980

1981

*k*k

Source:

Number of Chemical

Blood & Urine
Breafch

Blood & Urine
Breath

Blood & Urine
Breath

Blood & Urine
Breath

Blood & Urine
Breath

Blood & Urine
Breath

Blood & Urine
Breath

Blood & Urine
Breath

Blood & Urine
Breath

0.1C

780
2,725

1,019
3,642

1,146
3,087

1,190
3,416

1,119
2,646

1,171
2,913

1,025
2,788

3,598

**
**

TABLE I

Tests for Intoxication in Minnesota with BAC of 0.10 or More

0.15

1,830
4,048

2,021
4,715

2,175
4,299

2,391
4,442

2,111
3,757

2,405
4,218

1,999
3,984

5,011

Not broken down and not available.
Data not yet available for 1981

Includes all blood and urine tests far 1980, as well

0.20

1,660
2,548

1,847
2,746

1,861
2,595

1,947
2,675

1,820
2,179

1,995
2,410

1,701
2,314

2,883

0.25

630
826

718
864

678
755

723
731

714
610

719
629

598
558

750

astests below

0.30

161
181

182
181

169
172

171
150

161
121

184
159

120
125

149

0.35
& over

8l
39

40
35
19

42
35

Based onprevious years, tests below0.10 BAC andnegative testsconstitute about

Laboratory, Bureau of Criminal Apprehension, Minnesota Department of Public Safety.

Total

5,142
10,367

5,827
12,183

6,063
10,927

6,464
11,449

5,979
9,341

6,517
10,362

5,465
9,789

8,735
12,423

0.10 BAC andnegative tests
10%.

Total of
All Tests by
Year

15,509

18,010

16,990

17,913

15,320

16,879

15,254

21,158



TABLE 11

Total DWI Arrests by Minnesota State Patrol

1974 4,832
1975 5,137
1976 4,689
1977 3,593
1978 4,082
1979 3,879
1980 5,255
1981 3,179*

Through June 1981. In comparison the number
of DWI arrests in 1980 for same period was
2,307.

Source: Minnesota State Patrol,
Department of Public Safety.
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table iv

TOTAL DWI ARRESTS REPORTED TO MINNESOTA CRIMINAL
JUSTICE INFORMATION SYSTEM BY ALL OFFICERS

1974 19,422
1975 18,715
1976 19,419
1977 16,976
1978 18,078
1979 18,092
1980 2_,788

Source: Minnesota Crime Information, Annual Reports,
Minnesota Department of Public Safety,
Bureau of Criminal Apprehension,
Criminal Justice Information Systems Section.
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TABLE V

NUMBER OF SWORN POLICE OFFICERS IN MINNESOTA

1974 5,553
1975 5,688
1976 5,804
1977 5,922
1978 5,997
1979 6,037
1980 6,107
Source: Minnesota Crime Information, Annual Reports

Minnesota Department of Public Safety,
Bureau of Criminal Apprehension,
Criminal Justice Information Systems Section.
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TABLE VI

TOTAL MOTOR VEHICLE REGISTRATIONS
IN MINNESOTA

1974 2,532,219
1975 2,662,517
1976 2,919,700
1977 2,962,335
1978 3,103,406
1979 3,576,041
1980 3,941,296

Source: Highway Statistics, U.S. Department of Transportation,
Washington, D.C. for years 1975, 1976, 1977, 1978
and 1979; Minnesota Motor Vehicle Crash Facts,
Office of Traffic Safety, Minnesota Department of
Public Safety, for 1980.

59



TABLE VI

TOTAL LICENSED DRIVERS IN MINNESOTA

1974 2,402,550
1975 2,416,869
1976 2,571 ,540
1977 2,598,123
1978 2,234,646
1979 2,286,218
1980 2,766,032

Source: Highway Statistics. U.S. Department of Transportation,
Washington, D.C., for years 1974, 1975, 1976, 1977,
1978 and 1979; Minnesota Motor Vehicle Crash Facts,
Office of Traffic Safety, Minnesota Department of
Public Safety, for 1980.
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TABLE VIII

STATE OF HINNL5GTA

BfVEHANrjUCOHOI CnMSUMFf-rimj96M9110

("In"CaHons]

calendar Tear 15, 1968 196) 1970 1o 1972 1973 1974 1975 19/6 197/ 1978 1979 20
Population* 7,490,760 7.541.888 7,601071 7.655,544 7,716,086 7,791,046 7,837,071 7.891,104 7,915.351 7.994,058 3.014,718 1.088.303 1,116.100 1.139.761
1.7 Beer 77.687.159 71.978.966 71.181,047. 71,§ﬁf70 70.610.418 19,55&51_ 70.115.756 19,655,470 18,494_.197 16,971.058 15,964,194. 15.076.789 14.514.41? 13.997.375
(per capita) 9.17 6.61 8.77 7 60 H 7.17 6.89 610 5 67 5.76 1 4.87 4.66 4.47
Over 1.7 Beer 17.517,099 40,168.169 41.346.094 47,686.319 51&09! 51%55 68.165.858 64.476.131 67,994.749  71.5)7.462  73.894 .471" 76.867 .879 81,714.446  85.570.495
(per capita) 15.07 15.81 16.66 17.66 19.30 77.10 71.16 71.89 74.14 74.119 76 73 77.15
Liquor 6.468,781 6.968.610 7,560,817 7.461.891 8.051,668 7.715,466" 8.149,17? 8,6)6.851 8.475.561 8.678.7B8 8.719,791 8.659.867 9.074.449 9.740,406
(prr capita) 7 60 7 74 7.90 7.87 7 97 7.77 ] 7.87 7.99 7 87 7 85 .8/ 7.80 7 90 7 95
Spark ling

Winn 75,869 89,740 119,01) 158,970 774,504 71-7@54 704.608 770.911 737.473 709,71 11313.77 367.984" 4)0,716 571.469
(prr capita) .01 .04 .05 .06 .08 .07 .08 08 - I .17 s .14 17
Hinr 14-7)1 1,771.118  1.770.67) 1,768,749 1.174,118 1,707,619 1.115.771" 1.057.791 1,917.079 967.413 89265) 835,091j 759,5781 701L.75) 667,1)9
(prr capita) .51 .50 .49 .44 .44 -44 .17 .36 .31 .78 .75 i - 7
Wine Under -

141 749668 850,046 1.004,118 1.358.77? 7,116,958 7,661.04] 7,657,476 7,779.751 7.9it%)39? 3.766,007 j  3,776.194 4,741.496 4.691,746 4.987.758
(per capita) ;6 .19 .51 .79 .97 .94 .94 1 1.09 1.74 137 1.51 1.59
101AL 68.766.684 71 .786,404 74.6M.769 71.401 .71? 81.196.516 81.1D.79? 911,569,661 96,759.66/ 99.095.717 101.481,0)9 10).574,870 105.976.0rfu, 111.119.591 114.976,677?
(prr capita) 77.61 76.04 78.71 79.90 30 70 79 76 3_97 3)47 1) 76 1) 89 14.11 | H.10 15.66 16.74

~Age 16 and Older
Source. Alcuhol,
Note: Population figure!

Minnesota Department ol Revenue
the HInnetota Department of Health

laaet Division,
statistics published by

Tobacco and Special
are derived from vital

(hauge, per capita coniumpllon, 1967-19MO, Increase 1J1



TABLE IX

IMPLIED CONSENT HEARING CASELOAD
1974 - 1981

IMPLIED CONSENT CASELOAD

MONTH NEW CASES CASES CLOSED
1974

JANUARY 91
FEBRUARY 121
MARCH 03
APRIL 06
MAY i.10 1
JUNE 79
JuLY 109
AUGUST 103
SEPTEMBER 79
OCTOBER 100
NOVEMBER 104
DECEMBER 84
1975

JANUARY 146
FEBRUARY 152
MARCH 55
APRIL 108
MAY 04
JUNE 91
JULY 109
AUGUST * 6 5
SEPTEMBER 62
OCTOBER 63
NOVEMBER 04
DECEMBER 86

62

CASES
PENDING

634
656
645
610
603
610
633
677
689
682
688
637

593
630
692
609
593
535
502
547
550
504
463
466



IMPLIED CONSENT CASELOAD

MONTH

1976
JANUARY
FEBRUARY
MARCH
APRIL
MAY

JUNE
JULY
AUGUST
SEPTEMBER
OCTOBER
NOVEMBER
DECEMBER

1977
JANUARY
FEBRUARY
MARCH
APRIL
MAY

JUNE
JULY
AUGUST
SEPTEMBER
OCTOBER
NOVEMBER
DECEMBER

NEW CASES

97
18
114
104
118

87

89
221
321
297
242
249

451
420
395
317
320
411
270
151
258
357
348
321

63

CASES CLOSED

1050
1322
1478
1589
1632
1628
1780
1782
1849
1834
1812
1819



IMPLIED CONSENT CASELOAD

MONTH

1978
JANUARY
FEBRUARY
MARCH
APRIL
MAY

JUNE
JULY
AUGUST
SEPTEMBER
OCTOBER
NOVEMBER
DECEMBER

1979
JANUARY
FEBRUARY
MARCH
APRIL
MAY

JUNE
JULY
AUGUST
SEPTEMBER
OCTOBER
NOVEMBER
DECEMBER

NEW CASES

316
377
370
329
413
417
363
301
623
500
539
426

603
384
613
509
567
517
591
457
474
533
440 1
535

CASES CLOSED

446

SE?

1817
1817
1815
1869
1728
1722
1739
1805
1700
2010
2366
2282

2247
2327
2247
2341
2378
2363
2451
2511
2478
2553
2362
2451



IMPLIED CONSENT CASELOAD

MONTH NEW CASES CASES.CLOSED Pgﬁﬁ%é
1980

JANUARY 680 456 2675
FEBRUARY 381 667 2389
MARCH 492 508 2373
APRIL 790 461 2702
MAY 467 534 2635
JUNE 934 492 3077
JULY 292 581 2788
AUGUST 846 498 3136
SEPTEMBER 652 632 3156
OCTOBER 577 819 2914
NOVEMBER 676 562 3028
DECEMBER 1158 530 3656
1981

JANUARY 809 760 3705
FEBRUARY 506 679 3532
MARCH 977 809 3700
APRIL 1034 840 384
MAY 3B 738 a1
JUNE 1049 793 3747
JULY

AUGUST

SEPTEMBER

OCTOBER

NOVEMBER

DECEMBER

Source: Office of Attorney General, State of Minnesota.
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2.

3.

APPENDIX 111

FORMS USED IN PROCESSING OF DRIVER

Notice of Revocation .. ... ... ..o iioiioiiiii i iiaaaaann
Note: White copy to driver
Green copy with license and implied consent
certificate to Department of Public Safety
Yellow copy to county attorney or court
Pink copy to be retained by officer

Implied Consent Advisory

Alcoholic Influence Report
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_ STATE OF MINNESOTA
ol DEPARTMENT OF PUBLIC SAFETY 085451
DRIVER & "EHICLE SERVICES DIVISION

S
SAINT PAUL 55155

'Date Issued
Enf. Agency_
Ticket or Case* .
Name wad~ T77T DOB
? Court
Address o/u.
City . State Zip.

NOTICE OF REVOCATION

You are hereby notified that on the date shown above (‘date issuedi you were asked to submit to ~chemical test to determine the
alcohol concentration of your blood pursuant to M.S. 169.123, the Implied Consent Law.

Because you refused to submit to testing, the Commissioner of Public Safety will revoke your driver license and/or driving privileges
for six months, unless you request a hearing as indicated on the other side of this notice.

Because you submined to a breath test which disclosed an alcohol concentration of 0.10 or more, the Commissioner of Public
Safety will revoke your driver license and/or driving privileges for 90 days unless you request ahearing as indicated on the other
side of this notice. Results of breath test indicated blood alcohol concentration.

This revocation will take effect 30 days after the (' date issued) shown above.

ORDER OF REVOCATION
If the Commissioner of Public Safety does not receive a request lor hearing within 30 days or a certificate of conviction reporting
plea ol quilty to the related charges of violating M.S. 169.121 (DWI), your driver license and/or privilege to drive in this state is
hereby REVOKED. THIS IS YOUR OFFICIAL NOTICE OF THE REVOCATION. If a hearing request is received within 30 davs.
the revocation will be postponed until a final judicial determination resulting in a decision adverse to you.

SURRENDER OF DRIVER LICENSE
By law. the officer is required to take all license certificates m your possession, and it you have avalid license, issue a temporary
license effective only for 30 days.
TEMPORARY LICENSE

This entire notice is valid as a temporary license from (' date issuedi shown above for 30 days. NOT VALID IF DETACHED If
hearing requested, additional temporary license can only be obtained from Driver Evaluation Section. Driver & Vehicie Services
Division. SEE REVERSE SIDE FOR ADDRESS. Temporary licpntn valid only it record ao indicate*.

Licensee Height' Weight: . Class:

Restriction:

[ No temporary license issued because

AFFIDAVIT QF LOST DRIVER LICENSE

("have lost or destroyed my license. | promise that if it is found | will inv Signed
mediately forward it to the Driver License Office, 108 Transportation

Building, St. Paul, Mn. 55155, I fully realize tl *t in making this affidavit, _ o
thr license certificate is rendered null and void and may not he used for Trnement Myttt
operating a motor vehicle.

Stgnaiut* o* Pllica OH.ccr

Dji* 'jigoAiui* o< Ltctnia*

WHITE COPY TO DaYJZH



REQUEST FOR HEARING - PROCEDURES AND INFORMATION
You have the right to reauest a hearing. Hearing requests must be received within 30 days. Request must be in
writing, and directed to the Commissioner of Public Safety, Driver & Vehicle Services Division, 108 Transportation
Building, St. Paul, Minnesota 55155. The Hearmg would cover the issues of:

a.

Whether the peace officer had reasonable andcj)robablg ?rounds to believe that you were driving, operating or
in physical control of a motor vehicle while under the influence of alcohol or a controlled substance.

Whether you were lawfully placed under arrest for violation of Section 169.121, or were involved in a motor ve-
hicle accident or collision resulting in property damage, personal injury or death, or refused to take screening
test provided in Section 169.121, or took screening test and failed.

Whethjr you were advised of your rights and responsibilities under the law.

Whether you refused the test, or whether you submitted to testing which was properly conductedand showed an
alcohol concentration of 0.10 or more.

GENERAL INFORMATION

If your license is revoked, you may not drive again in Minnesota under any condition including using a driver
license from another jurisdiction until you have complied with Minnesota's requirements and received a notice of
reinstatement. ANY ADDITIONAL TEMPORARY LICENSES CAN ONLY BE ISSUED BY DRIVER EVALUATION SECTION,
DEPARTMENT OF PUBLIC SAFETY.

REINSTATEMENT INFORMATION
You may not drive in Minnesota until:

a.

0.

f.

The expiration of the period of time designated on the front side of this notice or expiration of additional period
of time as indicated in correspondence from Driver & Vehicle Services Division, and

You have successfully completed a re-examination, and paid52.50 fee if required and

Prior to reinstatement of your privilege to drive m the State of Minnesota, you must submitproof of analcohol
problem assessment. This is an assessment interview relative to your use of alcohol. If this assessment was
done by the court (termed a prosentence investigation) you can submit a copy of 'hat assessment to this office.
If no assessment was done by tho court, you must schedule an assessment inters iow with our offico.

Assessment Scheduling (612) 296-2040
Assessment Information (612) 296-8599

You have made application for and have receivod now liconse, and

Receivod a notice of reinstatement.

If you are not a residont of Minnesota, you will receive a notico or reinstatement only.

LIMITED LICENSE INFORMATION
If this is the first timo your liconso has oeen withdrawn, you may be oligible for a limited license.

Any additional information may be obtained by writing Drivor Evaluation Section, Drivor & Vehicle Sorvicos Divi-
sion, Room 108 Transportation Building, St. Paul, Minnesota 55155 or by telephone at (612) 296-2025,
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State ot ."iiniwsota
Drivgre %%Bt”\}%ﬂfc?ef ggrt\)/lilccega[;?&}/sion
implied Consent Section IMPLIED CONSENT ADVISORY
108 Transportation Building
St. Paul, MN S5155

N INSTRUCTIONS: To be used to request the test and to record the individual's responses. Complete both sides of this form.

PMntad Namaof Offlcar Raquaatlr.g Tatt Badga Number ICR Number

Data Tima Raading Started Tima Raading Complatad Location Whara Advisory Raad

Printnd Namaof Individual Paing Adviiad

| believe that you have been driving, operating or controlling a motor
vehicle while under the influence of alcohol or a controlled substance.
In addition: (X all applicable grounds)

IYou have been placed under arrest for this offense.

Q Y ou have been involved in a motor vehicle accident or collision resulting in property damage, personalinjuryor death.

[ You have refused to take the preliminary screening test authorized by law and requested of you.

[JA preliminary screening test has been admipistered to you, and has shown your alcohol concentration tobe .10 or more.

| lequost that you give a sample of your blood for testing to oinitai or Other Location
determine the  presence of altohol or controlled substance, MO " R
This rample would be taken by a qualified person at:

If you do not wish to give a blood samp. « . request you givea [ Breath 3 Urine
sample of your:

The sample would bo taken at: Namaof Facility (PRINT)

The Samp|e WOUld be taken by Name of Pinon Obtaining Sample (PRINT)

If you refuse to provide the test sample, your right to drive will be revoked for six months. If you refuse to answer or make a
decision, it will be considered a refusal to take the test.

If you provide the test sample, and if the results indicate that you are under the influence of alcohol or acontrolled substance, you
will be subject to criminal penalties, and your right to drive may be revoked for 90 days.

If you provide tho test sample, you have the ri?ht to have additional tests made by a person of your choice. Any additional test must
be at your own expense. It must be taken whilo still in custody. You will be permitted to contact any person you choose to arrange for
any additional test.

You have the right to consult with «n attorney. If you wish to do so, a telephone will be made available to you. If you are unable to
contact an attorney, you must make the decision on your own. You must make your decision within a reasonable time.

Yes  No Comments

The information you have been given is based upon the Minnesota Implied
Consent Law. Do"you understand what 1have just explained?

Phone Call to Attorney
Do you wish to consult with an attorney? Timastartad Tima Cpmpiatad

Will you give a sample of your blood?

Will you give a sample of your (broath) (urine)?

Ar_o.e/ou refusing with the understanding that you may lose your driving
privileges for six months?

What is your reason for refusing?

PS-01802 02 IRev. 8/801
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IMPLIED CONSENT LAW .
PEACE OFFICER'S CERTIFICATE

~» (PLEASI: TYPE PR PRINT LEQIBLY, CROSS r TT REFERENCES TO INAPPLICABLE ITEMS 1

Nam# of Paaca Officer Namaof Policy Agancy

| certify to the Commissioner of Public Safety, State of Minnesota, that | am amt.r.ber of the above polir-* agency .ind:
L lama"peace officer" wrthin the meaning of Minnesota Statutes, Section 169.123, Subdivision 1,
2. On (Date) , |'had reasonable and probahle grounds to believe that th»person named helow

had been driving, operating or in physical control of a motor vehicle within the State of Minnesota at.
in the City or Township o f N s .. Co™>rry,
while under the influence of alcohol or a controlled substance, contrary to law.

Ful' Nami Clata of 3(rth
Addrtaa City, Stata. Zlo

Orlvar Lictnaa Numbar Oa aof luua

3. The person was requested to subnvt to a chemical test to determine (alcohol concentration (or| (presente of 1 controll>-]
subsunce), pursuant to the provisions of Minnesota Statutes, Section 169.123, and was advised as indicated on the other side oi this
form.

4. The person: (X APPLICABLE BOX)
CD Refused to provide a test sample to determine the presence of (alcohol) (or) (controlled substance).
CProvided asample of (blood) (breathi (urine) for analysis. The sample was obtained at my request by:

N»ma Job Titla
Poiica Station. Hoipital, or Othar Location
Data Obtalnad TimaObtalnad A.M.
P.M.
The Samp|e was Submnted fOr ana|y5|s to Nama of Agaocy, Analyrt or Braathalyaar Operator

Addraaaof Agency or Analyst
City, State, Zip
Sampla identification Number (Dlood or Urine Teeti Only)

The sample was analyzed and interpreted, and the test result indicated (an alcohol concentration o f ) (the presence of a controlled
substance, ).

(ATTACH COPY OF BREATHALYZER CHECK LIST AND TEST SCORE SHEET OR LABORATORY TEST REPORT.)

SEND WlTH COPY OF ALCOHOL |NFLUENCE Signature of Paaca Offlcar
REPORT, ARREST OR ACCIDENT REPORT, OR
MEMORANDUM OF CIRCUMSTANCES TO:

Printad Nam# of Paaca Officar

Department of Public Safety

Driver and Vehicle Services Division
Implied Consent Section

108 Transportation Building

St Pau|y MN 55155 Qutlnaaa Tafaphona Numto.r

(Attach Form Data

Oadga Numbar

PS-01802-02 (Ray. 8/80)
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1 You have the right to remain_silent. ,
2. Anything y%u say can and will be used against ?/ou m court.
2. You have ‘the right to a lawyer and fo have the

if you cannot financially allord to hire a lawyer, the” State, alterinvesfigate

represent you prior to any questioning il you wish one.
DO YOU UNDERSTAND THESE R

1 Having these rights m mind, do you wish to answer my questions at this time?

2. Were you driving or operating a motor vehiclo?
4. Aro you under a doctor or dentist's care?

6. Are you taking any medication? 7 What Kind?

0. Do you havo diabetes? 11. What medication do you take?

13. Do you havo any physical disability?

15. Do you have any speech difficulty?

17. Have you been in an accident?

19 What timo is it?

22. What did you drink?

21 Have you boon drinking?

24 When did you have your first drink?

21. Have you had anything to drink since tho accident or arrest?
29,

30.

Do you leol tho effects of what you have hod to drink?

PS 01612-03 fi»v Iran
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25. When did you have your last drink?

X one or more MINNESOTA
ot T Accident DEPARTMENT OF PUBLIC SAFETY (CR Number
Pedestrian ~ Violation STATE PATROL DIVISION 1821 Numtjer
Passenger " Other ALCOHOLIC INFLUENCE REPORT Date
name, last FIRST MIDDLE TIME
QOate ol Birth Actions ol the driver prior to stop (x) one or more Drivers Lcense No
Y (A) Z Weave Irom lane lo lane.
Month Day ear (B)  Proceed inlanes provided (or oncoming traffic.
(C) 1 Proceed oil the road Irom his lane or lanes ol traffic.
(D) Z Make an improper turn.
Arresting Otticer: Badge No. (E)  Z Proceed at excessive - reduced speed.
(F) Strike any gutter or other obstacles on a near road.
(G)  Z Hitor narrowly miss hitting any person or property
(H)  Z Proceed contrary to any traffic control sign or signal.
Location ol Arrest; () Z Involved in any accident.
tJ) _ Other (explain on reverse side.)
(K) ~ Z Type ol road Two Way Divided *Interstate
PBT Pass Fail Refused Not Ollered
Field Sobriety Tests
Pass Fail Straight line walking Pass Fail One legged stand and count to ten
Pass Fail Finger to nose Pass Fail Pick up coins
YOUR CONSTITUTIONAL RIGHTS (TIME. > )

awyer presentwhile youarr bein? questjoned

o your finances, will appoint a lawyer to

NO
No

IGHTS? Z YES

Yes
3. What type vehicle were you operating?

5.1 's0. whoi is your doctor or dentist's name?
0. Date/Time last taken 9 How much did you take?

12. Date/Time last taken

14, Describe your disability?
16. Describe your difficulty?
10. Did you get a bump on the hoad or any other miury?

20. Whero aio you now?

23, Whero wore you drinking’
26. How many drinks?

28 What did you have?

Do you (eel that what you have had to drink has ellected your ability to drive?
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Examination: (PIsca an “ X" In squares describing observed conditions)

Eyes:
, Color ot Face:
Indication of Alcoholic Observed Reactions: Z Normal
Beverage on Breath - Z Normal
g Z Average Z Reserved Z Fighting Z Watery
Z Nono [ Moderate : : Z Flushed
Z Indignant  Z Talkative Z Slow Z Bloodshot
7 Faint li Stron - . Z Pale ,
g 7 Excited Z Belligerent ~ Z Other 7 Dark 7 Staring
| Glassy
Pupils: Reaction to Light: Balance: Walk:
Z Normal Z None Z Good Z Wabbling Z Sure Z Uncertain
Z Dilated Z Poor Z Fair Falling Z Fair Z Staggering
| Contracted Z Fair Z Swaying  Z Cannot Stand Z Swaying  Z Falling
, Speech: Conclusion: Ability To
fuming I Good Contused Etfec's ot Alcohol nderstand
Z Sure I Uncertain o o . Instructions
| Fair | Staggering «Z Fair ncoherent _ t.|9n;: x;reme Z Poor
| Swaying  Z Falling z Slurredl Z Other Z S'g.t Z Qther Z Fair
Z Stuttering Obvious Z Good
REMARKS:
SIGNATURE (Officer Completing Repo't) Dote
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APPENDIX IV

Minnesota Drunken Driving Apprehensions, Arrests,
Criminal Charges, Convictions andDriver License
Revocations - and the differences between them.

by Mr. Forst Lowery, Alcohol Program Coordinator, Office of

Traffic Safety, Minnesota Department of Public Safety,
July 31, 1981

Minnesota has a two-track, system of acting against drunken drivers.

One 1is the conventional criminal justice procedure in which a driver

is arrested, charged with a violation of M.S. 169.121 (drunken driving),
and if convicted is penalized by a fine or jail.The other track involves
the unique-to-Minnesota law within M.S. 169.123 (impliedconsent) which
provides for administrative revocation of the driver license when a test
shows .10 alcohol concentration or higher. Most accused drivers go down
both tracks. This results in an extremely high ratio of penalties imposed
on apprehended drunken drivers. Indeed, this ratio is the highest in the

country.

In discussing this subject, however, some caveats should be noted. The
high rate of drunken driving cases resulting in a penalty should not be

called a "conviction rate" even though in many ways it is the equivalent.

Likewise, an "apprehension”™ is not necessarily Che same thing as an "arrest".
All arrests result from apprehensions, but not all apprehensions result in
an arrest. In a similar way, not all arrests result in a criminal charge

of drunken driving (169.121) even though the arrested person may be subject
to, and receive, penalties under 169.123 for either refusing a test or

failing a test.

The statistical information on the following pages describes the driver
license revocations resulting from drinking and driving offenses. Notes

are to clarify precisely what is conveyed and to warn against misinterpretation.
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APPREHENSIONS  (Minimum number; plus cases described below) 28,429

The figure shown here (28,429) is actually the number of
"Peace Officer"s Certificates" received by the Department

of Public Safety (DPS). These report that a person either
(@.) refused to take a test, or (b.) took a test and the
result showed .10 alcohol concentration or more. This
report is required by M.S. 169.123, often called the Implied
Consent Law. In addition to the apprehensions included

in the above figure there are some additional drinking
driver apprehensions which should be included in order

to provide a total, but their actual numbers are unknown.
These are made up of those cases in which (a.) a test was
not requested but an arrest was made on other evidence, or
(b.) a test showed less than .10 but an arrest was made.
Both situations are perfectly proper under Minnesota law,
but the number of such cases is unknown. They are included,
however, within (D.) below, "Drunken Driving Criminal Charges".
Items (B.) and (C.) below break out the two variations of

the "Peace Officer"s Certificate" which make up the 28,429

total figure shown above, (gee Figure 1.)

REPORTS TO DPS OF REFUSALS TO TAKE TEST 6,649

REPORTS TO DPS OF TEST RESULTS SHOWING .10 21,780
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DRUNKEN DRIVING CRIMINAL CHARGES (M.S. 169.121) 22,788

This figure is the number of "arrests" reported to
Minnesota Criminal Justice Information System when

a 169.121 charge is placed. All of these cases would

be included within the number of "Apprehensions™ (item
“A. above) except those in which a test was not requested
or in which a lover than .10 alcohol concentration was
shown, as described above. "Apprehensions' includes,
however, those cases in which a "Peace Officer"s
Certificate" was filed but a criminal charge was not,
and therefore these cases are not included in the

22,788 figure for item D., Criminal Charges (169.121).
(See Figure 1.)

DRIVER LICENSE REVOCATIONS (ALCOHOL)

The three principal kinds of driver license revocations
associated with drunken driving are shown below, together
with some notes on how they mesh and how they do not
overlap except in rare circumstances. They are shown

in descending order of their numbers, beginning with
conventional revocations resulting from a court conviction.
This is not necessarily the chronological order in which
action against the driver license is taken, and as we
note below, the chronological order of such actions is

important.
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REVOCATIONS FOR CONVICTION OF 169.121 (Minimum 30 days) 17,406

It should be emphasized that this figure does not
represent the total number of convictions for drunken
driving. It is the number of revocations resulting
from a 169.121 conviction. Those persons convicted
under 169.121 whose driver I".cense has already been
revoked under one of Che provisions of 169.123 do not
get another revocation and are not included in the

17,406 Tigure. Further discussion below.
REVOCATION FOR TEST RESULT SHOWING .10 (Ninety days) 9,212
REVOCATION FOR REFUSING TO TAKE TEST (Six months) 3,863

Note that a person may purge himself cr herself of
eligibilty for this revocation by pleading guilty

to the criminal charge under 169.121 at the first
opportunity. Many do. This does not apply if there is

first a not-guilty plea, even if there is a subsequent

conviction.
TOTAL REVOCATIONS FOR CONVICTION OR TEST FAIL (E + F) 26,618
TOTAL ALL THREE KINDS ALCOHOL-RELATED REVOCATIONS (E + F + G) 30,481

Inis f—jgure included an unknown number of revocations
for test refusal (G.) where the person was not convicted
of"169.121 (E.) Note also that the unknown number of
persons charged for 169.121 but not offered a test would

increase total number of "Apprehensions' above the

minimum figure (28,429) shown in (A.)
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RATIOS OF REVOCATIONS TO NUMBER OF CASES

APPROX. FERCENT OF APPREHENDED DRIVERS RECEIVING REVOCATION 93.6;:
Number of revocations for conviction plus number
of revocations for failing test (.10) divided by the

minimum number of apprehensions. (—ﬁ—)

PERCENT OF KNOWN APPREHENSIONS RESULTING IN A REVOCATION 107.27:
Total of all three kinds of alcohol-related driver
license revocations divided by minimum number of

apprehensions. ¢€&1)

The apparent anomaly of a greater-than-100X figure is the
result, again, of there being a somewhat higher number of
actual apprehensions than will be shown by "Peace Officer"s
Certificate" reports. See note under (1.) above. In addition,
there may be some cases in which a license may be revoked

for conviction under 169.121 while proceedings under 169.123
are still under way. In this kind of case, while Minnesota

law says there shall be no mandatory revocation under 169.121
if the license has been revoked under 169.123, the opposite

is not true. It i3 possible to revoke for test refusal if that
proceeding should happen to come after revocation for conviction,
or even after the conviction revocation period of 30 days, for
example, has been completed. This is not likely. Neither is
it likely that a person would receive an administrative

revocation for failing the test if that person has already
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received a revocation for a conviction. These possibilities
are described to show that in a two-track system like
Minnesota®s, with drinking drivers going down both tracks,

the problems are with statistical meshing, rather than

with actual clashing of the gears. (See Figure 2.)

In point of fact, Minnesota draws a pretty tight net around
the drunken drivers who are apprehended and there are not

very many holes in that net.



Figure 1.

APPREHENSIONS (Not necessarily with arrest)
('Peace Officer’s Certificates” filed

with DPS)
28,429
a, Refused test result was below .10
but DUl charge
not made,
Numbers unknown
or

b. Failed test (.10 or more)
but DWI charge not made

(Most of both "a" and "b" above
are probably accident scene cases,
where officer did not witness and
probable cause for an arrest was
less than the best.

Some of "b" may result from individual
prosecutor policy on charging DWI.)

Numbers unknown
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The three principal kinds of alcohol-related
driver license revocations
1980

Unlikely but possible revocation for
both refusal of test and conviction
of charge.

Unknown number, if any.

Revocation for
conviction of criminal
charge, MS 169.121

Revocation *
for refusing
test, 169.123

Revocation for
failing test (.10)

MS 169.123
Unlikely but possible
revocation for both failing
test (.10 or more) and
conviction of criminal charge.
Unknown number, if any.
Figure 2.
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ACCIDENTS IN ALASKA
In 1975, alcohol-related highway accidents cost $19.5 million.

In 1977, 62 Alaskans died in alcohol-related highway accidents. About 80%
of highway fatalities in Anchorage are alcohol-related.

OMVI ARRESTS IN ALASKA

The drivers being arrested are very heavy drinkers - had to have had ten
drinks in an hour to reach the blood alcohol levels recorded. Most have
so much alcohol in their system that they are still drunk when they go to
work the next day.

Most people never drink enough to reach the illegal BAC level _Most people
arrested for OMVI regularly drink large amounts.

At most one out of four arrested for OMVI are *"normal” drinkers who have had
too much just this night. The rest are used to drinking and driving - in
fact one out of three people arrested for OMVI has previously been convicted.

Few of the arrests for OMVI are borderline cases - the average blood alcohol
concentration is twice the level proscribed by law.

REASONS FOR RECOMMENDED STATUTORY CHANGES SB 608, 609, 610

a_ Clean up statutes so that courts can spend time on real evidence
instead of legal technicalities.

ur b. OMVI arrests are expected to increase by as much as 50% in the
near future.

c“ Either help the courts by changing the statutes or by providing
money for more courtrooms, judges, prosecutors.

d. OMVI arrests - largest single category of arrests and court caseload
22% of all adult arrests; 28% of caseload of the misdemeanor courts;
50% of the trial time spent by the courts.

e. Changes will not. step drinking-driving but will help us handle the
problem through the courts.

We bave definite evidence that the people who refuse breath-tests
tend to be tNe most drunken and the most dangerous drivers - really
experienced drinkers (average BAC: 0.27%). We are not helping them
by keeping it easy to avoid the evidence of their dangerousness.

g- Using the traditional psychomotor tests, even experienced police are
right only one out of two times about how drunk a person is - blood
alcohol concentration (BAC) is objective and fair evidence, rather
than just an opinion.



B 551, 552

REASON FOR ALCOHOL SCREENING

a.

Trying to separate the people out so that we can do what"s right
by the person who just has an attitude probelm, by the bad drivers,

anci c*e alcoholics.

Trying to get an early identification of problem drinkers so that
they can be encouraged to get help before they are far gone.

Trying to standardize court practices throughout the state.



. The Problem Drinking Driver is someone who regularly drives while seriously
impaired.

In the typical jurisdiction, about two-thirds of persons arrested for DWI are
identifiable as Problem Drinkers, either clearly or marginally.

Problem Drinking Drivers usually have a high BAC (0.15 percent or above)
when arrested. Of course, the BAC on any occasion may be lower.

Drivers with a high BAC (0.10 percent or above) are likely to be involved
in at least

e Twice as many crashes

e Twice as many property damage crashes

e Five times os many personal injury crashes
Twelve times as many fatal crashes

Twice as many traffic violations

Thcee times as many license suspensions

as the average driver.

. Social Drinkers rarely achieve the high BAC (0.10 percent or above)
which problem drinkers achieve very often.

. A person can learn to "drive while drunk” i.e., to compensate partially
for the impairment caused by alcohol up to a point. The learning takes
a lot of practice.

Social Drinkers don't get that much practice. They are likely to judge
themselves "too drunk to drive,” or to drive very badly at lower BACs.

Therefore, a person who drives reasonably well at a high BAC, or who
can drive at all at aven/ high BAC (0.20 percent or above), is likely to

be a Problem Drinker.

Problem Drinking Drivers tend to lead troubled lives, as is shown in:

The probability of their having previous and subsequent
DWI arrests.

The frequency ol .heir contacts with social agencies.

Their emotional profiles.

=)

The frequency of their family and economic problems.

This makes it possible to identify them by record checks and personality tests.



Problem Drinkers:

Regardless of what we do with problem drinkers,
approximately 1 of 5 will be re-arrested for a
drinking-driving offense within one year, 2 of 5
in three years.

Social Drinkers:

Without rehabilitation, 3 of 10 social drinkers
will be re-arrested within three years. However,
only 2 of 10 entering rehabilitation of some type

will be re-arrested.

Souroa: "Jp-v*Mitv of Soutn Qs”ota.
7. 0Crim Laval Evaiijjiion -f \j~2
Qi,i.-inosn Hxfirral and Rowa0|f|n-|on
Efforts. Sapt. 1975.



FACTS ON ALCOHOL AND HIGHWAY SAFETY
The Problem
Overview:

Drunk driving continues to be one of our nation®"s moit serious public health
and safety problems. Some 50 percent of all drivers killed each year have
blood alcohol concentrations in excess of the legal limit, 0.10 percent.

In single vehicle fatal crashes, where it is more certain who is at fault,
upwards of 65 percent of those drivers who die were legally drunk. Over

the past 10 years, the proportion of highway deaths involving alcohol has
averaged a tragic 25,000 per year. Thus, a staggering one quarter of a million
American-; have lost their lives in alcohol-related crashes in the last decade.

The cost of drunk driving has a high economic cost to this country as well.
A conservati®/e estimate of the total economic cost of drunk driving is put -
at 24 billion.

Alcohol and Crashes:

Alcohol is a major contributing factor to fatal (and serious injury) automobile
crashes. According to a 1978 review of the literature, approximately 60
percent of fatal crashes involved a driver who had been drinking. Between

40 and 55 percent of such crashes involved a driver whodiad a blood alcohol
concentration (BAC) greater than .10 percent (W/v). -

With regard to alcohol and responsibility for fatal crashes, the drinking
driver problem is even more significant. In one study drivers judged to
be at fault in fatal crashes were six times more likely to have, had BACs
greater than .10 perct t (w/v) alcohol in their blood than drivers judged
not at fault for their crashes (60 percent vs. 10 percent).

This strong relationship between crash responsibility and high alcohol levels
is shown further in single vehicle crashes, where responsibility is apparent,
and where between 60 and 75 percent (60-75%) of dead drivers have BACs greater
than .10 percent (w/v).

The Driver Population:

What the high BAC figures in crashes suggest is that the majority of alcohol
related fatal crashes are caused by heavy (problem) drinkers. Some portion
of the approximately 15 percent of fatal crashes which involve drivers who
have been drinking, but who an not have BACs greater than .10 percent, may
be caused by less heavy, less chronic, "social” drinkers.

The majority of drivers are either abstainers or light to moderate (social)
drinkers. Even quite liberal estimates suggest that only about 10 to 15
percent of the nation®s drivers would he classified as being heavy (problem)
drinkers.



Arrested Drunk Drivers:

The average proportion of licenses drivers” arrested for drunk driving over
a one-year period is estimated to be one percent (IS). This translates to
approximately 1.3 million of approximately 130 million licensed drivers.

On a nightly basis, between one in five hundred (1/50C) and one in two thousand
(1/2000) drivers on the road with a BAC greater than .10 percent (w/v) are
arrested for drunk driving. These estimates come from a number cf roadside
surveys conducted in conjunction with the Alcohol Safety Action Projects
(ASAPs) funded by the NHTSA in the 1970°"s and from the Grand Rapids data
reported by Borkenstein and others.

The average BAC of these drinking drivers is approximately .20 percent, double
the level for persumed intoxication. Estimating an average period of alcohol
consumption at 4-5 hours, this means that the average fatally injured drinking
driver had about 15 drinks prior to becoming involved in the crash.

Blood Alcohol and Body Height

CHART FOR RESPONSIBLE PEOPLE WHO MAY
SOMETIMES DRIVE AFTER DRINKING!
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Past Approaches and Current Activities
Federal Action: ~

Over the last 12 years, the National Kighway Traffic Safety Administration
(NHTSA), an Agency within the U.S. Ire*.ardent of Transportation, has worked

with the States to reduce alcohol related deaths on the highway. NHTSA initiated
35 Alcohol Safety Action Projects (ASAPs) throughout the country from 1971-1976
which resulted in the development of a coordinated systematic approach to

deal with drunk driving.

In 12 of the 35 ASAPs, a statistically significant reduction in fatal crashes
at night was achieved. Individual projec s were able to double, and even
triple driving wnile intoxicated arrests, using such new technology as roadside
breath testing. Court procedures were streamlined to handle large caseloads.
Roughly a quarter-of-a-million drinking drivers were referred for treatment.



Before the passage of the Highway Safety Act of 1966, few States specified

a presumptive level of driving while intoxicated. The Federal standard for
alcohol safety prescribed the 0.10 percent blood level that legally defines

the legal intoxication limit. Now all the States have laws defining driving
under the influence at the 0.10 percent level. The majority of the States

now have made some improvements in their law enforcement, court, rehabilitation
and educational efforts.

State Action

Under the Section 402 grant program established by the Highway Safety Act

the States are increasing the proportion of funds allocated to alcohol programs
In FY 19B2 approximately 35 percent of 402 fur.ds (S27.8 of 78.6 million)

were all seated to drunk driving programs- (with an added 30 percent spent

on alcoh®l enforcement activities under Police Traffic Services).

Responding to citizen interest, 21 States and a number of local jurisdictions
have established special drunk driving task forces to revitalize State/?ocal
programs.

Fifteen States have raised the minimum legal drinking age to reduce alcohol
related crashes among youth. Other States such as Maryland have introduced
legislation to raise the drinking age during 1982.

Sixteen States have adopted statutes allowing preliminary roadside breath
testing to assist officers in establishing probable cause for drunk driving
arrests.

Twenty-one States have established illegal per se statutes designed to simplify
and streamline the prosecution of drunk drivers by making it illegal simply
bolﬁgarate a motor vehicle with an illegal blood alcohol concentration (above



S J. Res. 241

Binctjj-sEtimth Congress of the United States'of Smcr

AT THE SECOND SESSION

Begun and held at the City of Washington on Monday, the twenty-fifth day ofJanuary,
one thousand nine hundred and eighty-two

30int Resolution

T ' th ignation_of the *.eek of D 2. 19S2, through D
° prowéige' £852 fsqﬁlségpoar}la%?unkeance}eDrSggeedﬁeDr?R/elﬁggAw%srehesgou eek”gcember

Whereas traffic accidents causa more violent deaths in the United
States than any other cause, over fifty thousand in 1050;

Whereas traffic accidents also play a substantia] role in serious
injuries in this country;

Whereas between 40 and 55 per centum of drivers who are fatally
injured have alcohol concentrations in their blood above the legal
limit and this figure rises to 55 to 65 per centum in single vehicle
crashes; oo

Whereas the total societal cost of drunk ariv ~as been estimated
anywhere from $5,000,000,000 to $25,000,U ~0 a year, which
does not include the human suffering that ca; ¢  be measured,;

Whereas there are increasing reports of dri"™'VvV  .12r drug use and
accidents involving drivers who have used *_-aribuana or other
illegal drugs; ; -

"Whereas more research is needed on the effects of drugs on driving
ability and their impact on the ircidencc of traffic accidents,
either alone or in combination with nlcohol;

Whereas an increased public awareness of the gravitf of the prob-
lem of drugged driving may warn drug users to refrain from
driving and may stimulate interest in increased research on the
effects of d-.ugs on driving ability and the incidence of traffic
accident®

Whereas i.he public, particularly through the work of citizens groups
such as Mothers Against Drunk Driving (MADD) and Remove
Intoxicated Drivers (RID), is demanding a solution to the problem
ofdrunk driving;

Whereas the President has appointed a Commission on Drunk
Driving to heighten public awareness and stimulate the pursuit of
solutions; »

Whereas Many States have appointed task forces to examine the
existing drunk driving program nnd make recommendations for a
renewed, comprehensive approach;

Whereas an increase in the national awareness of the problem of
drunk and drugged driving may help to sustain current effortE to
develop comprehensive solutions at the State and local levels; and

Whereas the Christmas and New Year’s holiday period, with more
drivers on the roads and nn increased number of social functions,
is n particularly appropriate time to focus national attention on
this critical problem: Now, therefore, be it

Resolved by the Senate and House ofRepresentatives of the United
States of America in Congress assembled, That the week of December
12, 1982, through December 18, 19S2, is designated as “National
Drunk and Drugged Driving Awareness Week", nnd the President is
authorized and requested to issue a proclamation calling upon the
people of the United States to observe that week with appropriate
activities.

i *

Speaker of the House ofRcpresenfal vex.

Vice President of the United States and
President of the Senate.



DRUNK DRIVING FACTS

A blood alcohol concentration (BAC) of .10 percent or greate
the level at which a driver is considered legally intoxicate
most states.

Approximately 55 percent of fatal crashes involve a
driver who has been drinking.

In single vehicle crashes, where responsibility Iis
apparent, between 50 and 75 percent of dead drivers
have BACs greater than .10 percent.

The average BAC of drivers arrested for drunk driving
is approximately .20 percent, double the level for
presumed intoxication. =

Over the past 10 years, the proportion of highway

deaths involving alcohol has averaged 25,000 per year;

one quarter of a million Americans have lost their lives in
alcohol-related crashes in the last decade.

A conservative estimate of the total economic cost of
drunk driving 1is put at beu. Mh five and six billion
dollars a year.



Nation® War on

States Pass Tougher Laws,
Step Up Their Enforcement

By Howard Kurtz
Washington PostStaK Writer

From Maine, where tougher penalties have
cut the number of car accidents by 41 percent,
to Florida, where 30 fewer people are dying
each month on the highways, a nationwide
campaign is making unprecedented progress
against drunken driving.

For the first time in many holiday seasons,
the dominant news is not the usual increase in
highway deaths, but increasingly successful new
laws nnd enforcement efforts to keep drunk

Post

dJ

drivers off the road. In the most aggress:,'e ju-
risdictions, including the Washington area,
fewer people are dying in auto accidents.

Legislatures in 18 states, including Maryland
and Virginia, passed tougher drunk driving
laws this year, and similar bills are pending in
14 states. Maryland and New Jersey joined 23
other states in raising their drinking age to 21
for most alcoholic beverages, reversing the
trend of the early 1970s toward a lower drink-
ing age.

A growing number of states are resorting to
mandatory jail terms, stiffer lines, more
frequent arrests and highway checkpoints. Con-
gress recently voted to provide S125 million in
grants to stntes that act aggressively against
drunken drivers.

See DRIVING, AG, Col. 3
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DRIVING, FromAl

The crackdown has not been as suc-
cessful in some places. Minnesota offi-
cials, for example, say most offenders
know the police do not have enough man-
power to arrest more than- one drunken
driver in 300. Fatalities in California,
which initially dropped by 42 percent
after stricter penalties were adopted last
January, have rebounded almost to II'SI
levels.

There were 49,125 traffic deaths in the
United States last year, about half related
to alcohol. The effort to reduce these ca-
sualties has been spurred by the friends
and relatives of accident victims and cit-
izens’ groups such as Mothers Against
Drunk Driving.

Arizona legislators needed no such
prcdding. They voted overwhelmingly for
stricter penalties after one of their col-
leagues, Sister Clare Dunn. 46, and an-
other nun were killed by a drunken driv-
or. Around the same time, a drunken man
in Arizona crashed into a car full of boy
scouts, killing several.

Since July, a first conviction for
drunken driving in Arizona has cost a
minimum of 21 hours in jail, a 3259 fine
and a 90-day license suspension. A second
offense carries at least a 60-day jail term,
and a third conviction can bring as much
as 2\ years in prison.

In Maine, half of last year’s traffic
deaths were rural, single-cur crashes,
swhich stato police spokesman hi.'k Moore
described as "a person driving down d'e
road and banging into a tree.” Four-fifths
of the victims had been drinking, and half
were men in their '.wer -is.

The state legislature
tember 1931 by settinr -
fine and a 45-day licens.
first drunk?,r driving o e. If criminal
charges a:a filed, it i; :i at least 48
houn in jail. Refusal to take ai alcohol
test is punished by a six-morr’ license
suspension.

The resuit: 150 people In ve b *< killed
in highway crashes tliia year, compared
with 199 in the same period last year.

onded in Sep-
ainimum 3250
ispension for a

“Its a very tight law,” Moore said.
' “People have to uc prosecuted. You can't

plea bargain down to reckless driving.
There haven't be. u more arrest., so it%s
realiy the deterrence of the law. People
are now thinking twice about having that
extra drink."

Maine police have compiled a profile of
the typical driver involved in a fatal ac-
cident: a single or divorced man in his
20s, a heavy beer drinker, driving an old-
er-model car sometime after 10 p.m. on
weekends.

Florida now requires first offenders to
perform 50 hours of community service,
sometimes in hospital emergency rooms
where many accident victims are taken.
Along with a 50-percenc increase in ar-
rests, these penalties have helped reduce
this year’s traffic deaths by 12 percent to
2,659, or 371 fewer than in 1981.

Marylond, which recently stopped
1,500 drivers during the first weekend of
"sobriaty checkpoints," has been the most
agmessive enforcer of drunken driving
laws. Its police expect to make 32,000
arrests this year for driving while intox-
icated, compared with 15,575 in 1980.

While traffic deaths not related to
drinking have decreased by only 3 to 4
percent from last year in Maryland, al-
cohol-related deaths have dropped 29
percent to bring the state's lughway death
toll down to it3 lowest level in 19 years.
“We know in our hearts and in our sta-
tistic hooks that the crackdown in Mary-
land in really working," 3aid state police
spokesman Bill Clark.

The problem in Minnesota was that a
driver whos6 license was revoked was al-
lowed to stay on the road for a month or
more us his case dragged on through ap-
peals. Under a law passed this year, thu
offender’s license, is now revoked within
seven days.

But public safety official Forst Lowery
says the odds are still against the police.
“Say a dog brings 300 of his friends into a
room, they all dirty the carpet and we
only punish one,” Lowry asid. "We have
to make many more airesm before a de-
terrent is established.”

Some officials say the key .eraent is
the certainty of punishment. New York,
for example, has r=c mandatory jail term
for drunken driving, but a new law re-
quires judges to impose a S350 fine and
revoke the offenders license for six
months. Fatal night crashes in New York
are down 17 percent.

“You can’t plead to speeding or bald
tires or something anymore,” said Marcus
Salm, New York’ assiscunt director of
highway safety. “We had a lot of guys
who would say, ‘Look, if you charge me
with drunken driving, my wife will leave
me and I’ll lose my job, and besides, I've
got a good lawyer.” "

Still, Salm acknowledged. “There are
ways of getting around the mandatory
penalties. Judges don't like being told
what to do, and they sometimes react by
telling the state what to do. They can
throw the case out.”

Under congressional legislation spon-
sored by Rep. Michael D. Bames (D-
Md.), each state that makes drunken
driving controls a priority is now eligible
for an additional 50 percent of its federal
highway safety gr*L To qualify, a state
must take such steps as raising the drink-
ing age to 21, eliminating plea bargaining,
setting up highway checkpoint and using
preliminary breath tests,

A presidential commission recently
urged the states to adopt similar mea-
sures, One recommendation, already in
effect in many places, is to use a blood
alcohol content of .10 as the legal stan-
dard of intoxication. For a 160-pound
person, this would mean drinking either
five beers, five glasses of wine or three
shots of whiskey in an hour.

The commission also suggested that
money collected in fines be given back to
local authorities to finance enforcement
and education programs. This is liready
being done in New York, where f. ~ra said
it provides a powerful incentive fur :oun-
ty police to join the crackdown.

Staff researcher Carin Pratt contrib-
uted. to this report.
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Driving Pays

Area Traffic Deaths Drop;
Arrests Are on Increase

By Blaine Harden
WaahInjwn Pcui stallw m «

The highly publicized war against drunk
driving—waged this past year by mothers, law-
makers, judges, juries and the police—has
racked up impressive victories in the Washing-
ton area.

Highway deaths in 1982 declined in Virginia,
Maryiand and the District of Columbia, where
law3 against driving under the influence of al-
cohol were toughened. At the same time, arrests
of drunk drivers have increased sharply.

Thurschy. D JO 192
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In the District this year, 36 people—the low-
est figure in at least a decade—had died in
traffic accidents as of Tuesday. Alcohol-related
deaths in Maryland fell 30 percent while ar-
rests of drunk drivers were up 50 percent.
Highway deaths in Virginia declined 14 per-
cent.

During Christmas weekend, as police in all
three jurisdictions beefed up patrols, there was
ona alcohol-related death in the Washington
area, compared to seven over the 1981 Christ-
mas weekend.

"The word is out. We are out there to get
people and as a result we have reduced fatal-
ities,” says Robert M. Goldstein, director of the
D.C. police alcohol countermeasures and traffic
services.

See ALCOHOL, A7, Col. 1

A7

«ALCOHOL , From Al

Throughout th. Washington area,
there may never have been such a
bad year to be drunk nt the wheel.

In Northern Virginia, a drunk
driver involved in a head-on collision
that killed three persons was con-
victed in September of second-de-
gree murder. The conviction was the
first in the state on that serious
echarge in an alcohol-related traffic
case.

In Maryland, a drunk driver in-
volved in a craSh that killed five
members of a Montgomery County
family was sentenced to 15 years in
prison.

In the District, police began a
first-in-the-nation mandatory breath
test for all drivers stopped for mov-
ing violations. Any driver who
refuses the test can he arrested.

Despite tough new laws and ag-
gressive enforcement, some drivers
continue to drink and drive. John T.
Hanna, director of the Virginia De-
partment of Transportation Safety,
says only one in 2,600 drunk drivers
is ever caught. One such driver
slipped through the enforcement net
last weekend in the Washington

Donald W. Jewell, 33, who ran an
insect exterminating business, threw

a party nt his Manassas house on the.

night before Christmas Eve. Friends
who saw him at the party described
, him as drunk and "having a hard
time talking."
¢’ In tho middle of the party, Jewell
'stormed outside and drove off in his
black 1979 Chevrolet pickup truck.
*He headed south at 70 miles an hour
on a 55-mile-an-nour, two-lane road,
” police said.
o Jewell had p, record of drinking
and bad driving. In Cal fornia in
*1969 he was convicted of driving
under the influence of alcohol. Near
Hodge3, S.C., in 1975 he ran a stop
light and crushed into a car, killing
three persons. A blood-alcohol test
showed thit Jewell wns under the
influence of alcohol at the time. He
was convicted of involuntary man-
slaughter and sentenced to six years
in prison.

Four years Inter, alter he’d-moved
north to Mathews, Va., Jewell was
convicted of breaking and entering
and sentenced to five years in prison.
From prison. Jewell wrote Circuit

Court Judge John DeHardit: “I am
nn alcoholic and | need and want
help with this so | can be a man. |
aiso know that if 1 don’t get help
with my drinking | will be back in
prison."

About 10:30 p.m. a week ago to-
day, Jewell lost control of his pickup
rounding a curve. Police said Jewell
tried to pull his truck back on the
road but it went into a roll, taking
up both lanes of Rte. 234 near
Manassas. It stopped rolling when it
smashed into a pickup coming from
the opposite direction.

"Ho had ihe whole highway cov-
ered. It looked like a wall coming at
me. It scared the daylights out of
me. I'm still scared," William E. Par-
ker Jr., 39, the driver of the other
pickup, said yesterday.

Parker, who escaped with a
strained back from the crash that e
totaled his pickup said he was lucky.

"When | knew anything, he was *
'rolling at me. If | hadn't got in the
ditch, he’d a killed me too,” Parker,
said.
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aminer called “multiple severe inju-
ries.”

To head off this' kind of driver-;
before an accident can occur, police.
in Maryland set up “sobriety road--'
blocks" over the Christmas weekend,
and plan to do so again this week-i
end.

Under a three-month program
authorized earlier tnis month by
Maryland Gov. Harry Hughes, the
roadblocks are set up to catch drunk
drivers who "absolutely don't think
"hey can be caught,” said Sgt. Ray
Cotton.

“State Police stopped 2,000 cars
jver the weekend and we arrested
four drivers,” Cotton said. “We don’t
consider this a defeat, however. We
.re making believers out of people.
The fact that we arent arresting
that many people is a sign that
awareness of drunk driving is work-
Ing.”

In Montgomery County, along a
f.are-hrightened stretch of Mont-
gomery Village Avenue, county po-
lice on one recent holiday night
checked an estimated 350 drivers
between 11 p.m. nnd | a.m. They
.ir."Hsted no one.

“l don’t think anybody had visions
of locking up hordes of people,” said
Sgt. Owen J. Lennon. surveying the
line of backed-up holiday travelers.
“This is primarily a deterrent.”

The mood on both sides of the
spot check remained friendly. Police
officers asked drivers if they had had
anything to drink, then told those
who said “r.0” or “just one” to “get
home safely and thank you for co-
operating.”

As the night grew later and colder,
some officers became impatient.

One policeman asked a glamo-
rously dressed young woman to pull
off the road for a test. "Recite the
alphabet,” she was toi k

‘Are you serious? Thats what |
get for being honest with you guys
and telling you | had two drinks,”
she stud, shivering in her strapless,
‘cequined top* and then passed the
test.

12 25% detreaio

MO. 422 297 30% detreaio

VA. 366 NOI Avaitabie
*@Through 12425,
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“As a general !:ngeé{\g{/s agu Cot-
ton. “we would not approach an in-
dividual who turns around from- a
checkpoint, uniess he dees it illegal-
ly."

When area poiice do arrest some-
one ter drunk driving, new laws re-
quire stiffer penalties. .

In the District, persons arresteat
with blood alcohol levels at 0.1 per-1
cent or higher can r.ow be convicted
of driving while intoxicated even
without evidence of impaired cLwing
ability. The law doubles penalties for
those who retuse to take breath or;
blood tests and sharply increases!
fines for repeat drunk-driving ofj
fenders. Leoo

In Maryland, where the drinking’
age this year was raised irom 18‘to
21, second otfenders no longer can
avoid conviction by receiving proba-
tion. Blood teat3 are mandatory-'ira
fatal a-cidents, and poiice can-con-
fiscate lor 120 day? the license plates
of any repeat drunk driver.

hi Virginia, first offenders can no
longer erase the<f convictions by en-
tering a rehabilitation program. Sec-
ond otfenders face an automatic 4di
hours in jail, and a third convictiom
requires a minimum of one month ini
jail and possibly lifetime revecatiom
of a driver’s license. m.

The targe-: of this crackdown, is
drunk driving, not drunks. Accord-
ingly, two local governments,, one
hospi al and one volunteer group
have come up with programs that

1permit tipplers to ride home—in a
mab—for free.

Montgomery County’s Dial-a-Ridei
program fielded 50 calls and sent out
, 15 cabs on Christmas Day. Tho big-
night, however, will ba New Year's
i Eva when 400 calls and 300 pick-ups
‘are expected, according to .Jerry
"Freed at Dial-u-Ride.

"We get peapla Irving to make
reservations before they go out and
drink too much,” Frctd said. "We
make them aware its for people al-
ready in trouble.”

Staff writers- Alma  Guillermo-
prieto, Rosa_Michnya and Joanne
\Ostrow contributed to thu report.




In order lor a tougher drunk driving law to accomp.-j") its pi r-
p)se. it must not merely purish those arrestea. it trust aeter
those who might otherwise drive after drinking. Therelore pub-
lic service advertising and news media coverage sJ new laws is
extremely important. In lowa, the Governor's Highway Safety
01fi_a hired an advertising agency to create a TV spot on the
new law. That 30-second message, which is included in the
ACAP video documentary, shows a young man in a small room.
He begins talking to the camera:
“When they stopped me (or drunk driving | thought 'No
Big Deal.' It was my first time. Well. | lost my driver's
license right then and there — gone (or at least 120 days.
And my insurance company says my rates are going to go
up a thousand dollars a year. That's gonna hurt. bad.
And now I'm here ...
The camera pulls back to reveal that the man talking is actually
behind bars.
.. tor 48 hours. lowa’s new druniC driving law is lor real,
and it’s tough, even il it's your lirut time."

The exposure given this spot by lowa's TV stations has insured
that virtually every motorist is aware ol the new law.

Administrative
License Revocation
for Drunk Driving

Recommendation for
legislative action
by the American Council on Alcohol Problems



Administrative
Revocation

for DrunK Driving

Public indignation continues to grow. Citizens have made it
clear to lawmakers and public officials that they are no longer
willing to tolerate the highway carnage caused by drunk
drivers,

1 1982 this grass roots sentiment, widely expressed across
Je country, resulted in the appointment cf the Presidential
Commission on Drunk Driving. The Commission’s interim
report was issued in December 1982 so that states could act on
its recommendations during 1983 legislative sessions.

Those recommendations cover a wide ran”n p| topics, includ-
ing changes in state drunk driving laws. The Commission
recommends enactment ol a "per se offense" at .10% BAC,
and a presumption ol guilt at .08% BAC. It also supports rais-
ing the drinking age to 21 and adopting a system lor adminis-
trative revocation of drivers’ licenses.

Other recommendations pertain to minimum jail sentences and
legal sanctions against drunk driving. Legal penalties, how-
ever, require county attorneys willing to prosecute and judges
willing to hand down the sentences mandated by the legisla-
tures. Unfortunately, some county attorneys grant deferred
prosecution, allowing those apptehended by police to continue
driving. Those who are tried and convicted, or who plead guilty,
are olten given deterred sentences by the judge.

In all but a handful of states, drivers’ licenses are only sus-
pended or revoked alter court conviction, so those charges
with drunk driving may keep their licenses for months alter
being apprehended. One ot tho Presidential Commission's
recommendations addresses that problem.

Administrative Revocation, pioneered in Minnesota in 1976 and
adopted by lowa iri 1982, means that the driver's license is con-
fiscated by tho arresting officer on oehalf of the Department ol
Transportation. Hearing officers aro empowered to grant work
permits in some cases. Under tho "implied consent" portion of
the law, licenses are revoked (or refusal to take the chemical
lest, as well ns for test failure.

Under this "two-track” system the loss of driving privlicgo
extends lo all those apprehended with a blood alcohol level ol
.10%, regardless of court action or lack ol if. Administrative
Revocation accomplishes the most important task in the fight
against drunk driving. It takes drunk drivers olf the road imme-
diately. and serves as a strong deterrent to others.

Because, in almost every state, prosecution and sentencing
vary considerably from one cnunty to another. Administrative
Revocation is the only predictable penalty for drunk driving.
The American Council on Alcohol Problems has produced an
18-minute video tape documentary on Administrative Revoca-
tion in lowa. Below are quotations from the video presentation:

"By the lime that bill reached the floor ol the House it was
pretty clear Irom sentiment in the Capitol that they had to vote
out something. They had lo do something in the way ol legisla-
tion on drunk driving that year because ot the clear public sen-
timent lavoring that, and the national trend in that direction___
There was massive bipartisan sentiment. The first vote in the
House was 97-0. and the first vote in the Senate was 45-0."

Don Mason. Attorney

Prosecuting Attorney's Counsel

"I think that the administrative revocation ot a drivers' license
for all persons above .10 BAC is extremely important.... | think
it puts the responsibility for putting people back out on the
road back where it belongs — that's back with the state
agencies. Since they do the issuing of driver’s licenses, they
should be responsible for who's out on the road. That's not
really a judicial responsibility.”

Sven Sterner

Governor's Highway Safety Office

"This is the first time in the history of this ASAP program that
people have actually, realistically lost their drivers' licenses
when they were arrested for OMVI. , . . We're the ones that
initiate the revocation. We take the license right on the spot.”

Roger Sanders. Patrolman

Alcohol Safety Action Program

Des Moines Police Department

“In the lour and a half months since the law took etlect there
have been 5.685 drivers' licenses revoked in lowa."

Bill Kendall. Director

Driver Licensing, DOT

"In the first tour months that this law has been on the books
there t ,ve been 59 (ewer alcohol-related fatalities. ... In that
period there were 189 total highway latilities — 29% ot that
189 were alcohol-related. Over the same period a year ago, that
percentage was 46 % .... The sanctions thal are applied gener-
ally — the line, communitv service, some hours in jail — do not
carry the deterrent effect on tho drinking driver that the sure,
immediate loss of their license has."

Gordon Sweitzer. Director

Motor Vehicle Division. DOT

"The one advantage we -to have in the acronym game in low?,
with MADD and SALD is |lat we have GLADD. Now ve have
Good Laws Against the Drunken Driver."

Col. Frank Metzger, Director

lowa Highway Patrol

To order a copy of the video tape doc'tmenlary on Administra-
tive Revocation, complote the order form below and mai! « «'he
American Council on Alcohol Problems.

Please send mo a copy ot the ACAP video documentary
on Administrative Revocation.

Chock video format:
3<-inch “U-Matlc" cassette
Melnch “Beta" cassette
Vi-inch "VHS" cassetto

I've enclosed rrmittance for:
two-week rental (S10.00)
Purchase of cassette (S50.00)
Mail to:
American Council on Alcohol Problems

2908 Patricia Drive
Des Moines. IA 50322

name
address

city state zip
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States take tougher,
qguicker action to
stop drunken drivers

On-the-spot suspension of licenses, more
unilorm laws bolster efforts across US

Ily tieorge Il. Merry
Mall writerolThc Christian Silence Mmuloi
lluslon

Thousands ll illuukcu driven are now being piil.'c-* li llie nation's
highways ninl wllli Irwcnpieslhile, Uxkcd

« law.makers In it Ini'll Hi stales p,i.,\, .1 tiiugll new livn.illy el
eiilnrrviiiefll measures m late:

M. Similar nr €VEN stricter statutes are pending nr expel led In lie
tiled witlilu the next lew weeks Il .ill lull three stales  Kansas
K<ntucky.and Maine

I'arlleular allenlinti Is lining (oensed mi ifcumiiu'iulations hy llie
I'resldclll's Commission mi Lhunk Irlvini*. calling lur speedier action
These Inelude provisions lInil ran he ndinlInrslerrd unilnriuly iiruund
Ilie iiulliin 1'enullles currenlly vary widely hum re|"hm In region
thus leadtui! many Judges mid Juries lu retrain Ifum pum-Jung
diunken drivers

Oiiecs|K-rlally nppt-allHg ii|iliruneh Involves tin llie spnl sns|iensiuii
ulill Ivers' lu eie.es hy |iullee Knurstales lliree In the past year anil
a hall have moved with consideraide sueeess in nn the spnt license
revi.eallunnl those sinplied lor dilviujunder llie Inllc-" col hipiur

Similar iuslant lough drunk driver measures hep,In April I in a tilth
slate, and lawmakers Iu at least lour nlhcrs are runsldernu: billowing

soil wllli Ilie admInlstrallve revueallnn appriiach. one ul llie uiujur
reeuiiimeiidiillnnsul the presidentlul rimiinissluii
Ihinyedhy Ilie shar|i rcihuilnunt llipinr related Irallledenlhs Ill Ills

hnme siale id Inwa, William N ITyniul. a memher ul llie presidential

With administrative revocation, tho driver
rotains tho liffit to appeal, but duiing that
otlen length) process tho suspension holds.

panel, wim h was appended lasispring, Isiledleallup, suhsliinllal em r
Bins In vellum iiu idea elsewhere

The retired Insurance executive and former Itcpublican stale scna
tor views Uie threat ol Immediate. lengthy suspension ol a molurisl's
liljhl lo uperalc a vehicle us on cllcilivccurb on drunk driving

Under the tough luwa slalute. lirsl Implemenled lasi duly I. an
arresting officer car. -Ire a license it the driver refuses lu lake a
hrcath lesl un the scene, rlhmks d hy having a Idood alcohol cuntent
uln 10percentur more

iicvucalMi is i:'o days i ir first ollenders, mu days lor a second
arrest, and one year lor (hs ii.rd Also provided are tougher penalties
lur drunk driving - $ 111 ¢csand the possibility ul dodays in Jail now
heroinesup lo 51,w11and 0.10year hrland liars

With adm inistrative revoeuliun. the driver retains llie rigid to ap
peal the loss ul Ids license, hul during Ihal olleu lengthy Judicial pro
cess the suspension holds Il hardship rases, temporary permits lo
operate a vehicle lu mid from work can he granted, hul e.rn sillier
jiemillles are ImjHised should the motorist lie picked up lor drunk driv-
ingduring llie period al revocation

Ilie new law. during Its lirsl sis moulds, cost 7WT7 drivers their
licenses  ti.dkd lor lour mouths, 1,077 lur eight months, and 177 (ur a
lull year, ucnirdIng loJames Kellers, the driving Improvements man
ager (or lowa'sdepartmentol transportation

During llie same period. lowa's ll<|uorrclatc<l road dcallt total was
1i7. ur 59 tcwer limn during llie corresponding per nd In 19HL

While a number ol (arlors. Including (aster Irealment and Im-
proved --ire of iralllc accident victims, cniilnhuled lu the Improve-
lueiil, —.te iransjHirlallon safely uHIcials allrlhuie the heller rerun!
sill slimtinlly lo Ilie luuglicr curlis undrunk ill Iving.

01 the 7.NN7 license-revoked drivers. GiiO1 hoik Ilie hrcath lesl and
lalled, with un average lilood alcohol count ol u 19percent The level ul
HiluxIc illini ol the remaining 1,191 Is unknown, since they refused In
submitlothe lest

.Similar on-slte mImliilstriillve revecallons ol Illernses also nlijiear
'm > workingettceUvcly In Minnesota, Delaware and West Virginia

llk'silnnna drunk drivers. liegluulng hi Aprlt, w. Il he next lo face on
1 2 SjHs license suspensions (nr not less Ilian /I day v

Mr 1’lymul. who pledges In nintlmic lllacrusade in hrhull u( such
measures, Is enthusiastic alumt llie pruipcrls lor early passage in
Utah, where (iuv Scull M Mnthcsnn solidly bucks the ellnil

W lhin llie past tew d.iys n proposed odiiilnIsirullve revocation law
has been Introduced Into thr Calllornla Assembly la ghl.illve com
nilllees In nt h-asi |w ioilier slales Alaska and Ninth Carolina
alsoarc expected to lal e up such measures during the next lew weeks

Several papers In linvn, Including llie Cedar llaplds (iarelle. regu-
larly print llie names and addresses ul Ihnse whose licenses ore
revoked tor drunk driveling Anesls lor u[>erating a motor vehicle
under llie Influence > llipinr similarly are puhllicired in u number ol
elher dallies around die US. Including llie SI l.ouls (ilnlie Demneral,
I’lymal miles.

©
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SCSCS for House Bill No. 6 (Judiciary)

"An Act relating to driving a motor vehicle.”

House Bill No. 6 amended would increase the penalties for alcohol
related driving offenses. Specifically:

Section 11 AS 28.15.291 sets the penalty for first offense driving
with a suspended license as the result of a conviction of driving a
motor vehicle while intoxicated at 30 days. The penalty for second or
third offense driving with a suspended license as the result of a
conviction of driving a motor vehicle while intoxicated would be 90
days.

Section 14 AS 28.35.030 (c) raises the penalty for second offense
operating a motor vehicle while intoxicated to 20 consecutive days. The
penalty for a third conviction “would be raised to 30 consecutive days.

Section 20 AS 28.35.03? (g) sets the penalty for second offense of
refusing to submit to chemical test at 20 days; third offense 30 days.

If CS for House Bill No. 6 is enacted, the increases in penalties
set out in Sections 11, 11, and 20 would result in the need for 22
additional minimum security beds.

Division of Adult Corrections

Date:

Approved by:
Robert lLonJdon Smith, Ph.D.
Commissioner

Date:



STATE OF ALASKA

FISCAL

REQUEST _ L
lii] 17~Resolution No.:SCSCSIB 6 (Jud.)
Title:Act relating to 'driving a m.v.
SponsorT Judiciary Committee

Requestor: Finance Committee

EXPENDITURES/REVENUES:
FY 83

OPERATING

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

COMMODITIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS, ETC

100
200
300
-400
500
600
700

TOTAL OPERATING"
Tiwmc
| REVENUE

TINDING:  (Thousands of Dollars)
" GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

I11. SOURCE OF FUNDS TO OFFSET FISCAL

NOTE Revision Date , 1983

FISCAL DETAIL

Agency Affected:Health ft Social Services
Program Category Affected: Justice

BRU, Program of Subprogram(s) Affected:
Adult Confinement

(Thousands of Do!lars)

Fy 84 Fy 85 FY 8 Fr 87 rFy 38
419.7 444.9 471.6
oo 2.1 2.2 2.4 2.5
39.6 42.0 76.7 81.3 86.2
68.6 72.7 80.7 85.6 90.7
4.5
6.9 7.3 7.7 8.2  "877*
117.1  124.1 591.5 622.4  651.7
2.860. Ul -0-
-0- -0- -0- -0- -0-
C,977.1 14.1 591.5 622.4 699 <
U~ 9 9 9

IMPACT OF RILL:

The source of funds to offset the fiscal impact of this bill has not been identified
by the sponsor
IV. ANALYSIS: Attach a separate page for any Analysis
(_ - -I- i
Prepared By: Roger C. Lange - Phone: 465-3376
Division: Adult Corrections Date: June 7, 1983
Approved by Commissionor:
Department: Health A Social® Servfcos
Distribution:
Original to Legislative Finance
Copy to Office of Management and Budget (for Legislature introduced bills)
Copy to Department (for Governor introduced bills)
Copy to Sponsor
Copy to Requestor (if different from Sponsor) 3/8/83



FISCAL NOTE

SCSCS House Bill

Page 2

IV.  ANALYSIS:

6 (Judiciary)

A Assumptions

1.

Bed

Impact

The passage of this bill will result in the need for 22 additional minimum
security beds within the Alaska correctional system. The sections of the
bill which affect increased inmate population projections are:

a.

Section 11

Statistics furnished by the Department of Public Safety show 181
persons were convicted in 1982 for driving with a suspended or revoked
license where the original offense resulting in the loss of license
was driving while intoxicated (DWI) or implied consent (refusal to
take a breathalyzer test). For purposes of this fiscal note, that
number was used for calculating the increased person days of incar—
ceration resulting from increased sentences to 30 or 90 days. It was
assumed that 80« of the offenders would have been convicted only once
in the previous 15 years and 2®". convicted more than once in the
previous 15 years.

The following calculations also consider that the offender would

have been given a minimum sentence of 10 days previously, and it is
assumed that every offender will earn all good time for which they are
eligible. Therefore, M5 offenders would serve an additional 15 days
and 36 offenders would serve an additional 60 days. This results in
the need for an additional 11.88 beds.

Section 10

This section of the bill increases the minimum sentence for second
time drunk drivers from 10 days to 20 days and third and subsequent
time drunk drivers from 10 days to 30 days. It is estimated that
would be 050 repeat offenders affected by this legislation, 025 second
offenders and 25 third offenders. The additional sentence length to
be served, assuming all good time will be earned is 12 days for second
time offenders and 20 days for third offenders. This increased
sentence length results in the need for 9 additional minimum security
beds.

Section 20

This section provides new penalties for refusal to take a chemical
test similar to the sentences to be imposed for driving while intoxi—
cated. Statistical data for this offense was not available. There—
fore, it was assumed that 20 individuals would be convicted with one



FISCAL NOTE
SCSCS House
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Bill No. 6 (Judiciary)

prior and 7 individuals would be convicted with 2 or more prior
offenses. This would result in the need for 1.1 additional beds.

d. The summary of a, b, and c above is 21.98 beds, which were rounded to
22 beds.

All persons convicted would receive the minimum sentence and all persons
would earn all good time for which they would be eligible.

Inflation of 6% per year was used for the entire period of the fiscal note.

The new beds would not be available for occupancy until July 1, 1985. This
will result in further overcrowding of the existing facilities for two
years.

One additional position is needed for every 2.5 prison beds. Therefore. 9
correctional officers are needed to provide the security and supervision
of the inmates. These positions would be requested for FY 86.

B. Program Summary;

1.

Positions
1 - Correctional Officer 111
8 - Correctional Officer II's

These positions are needed to provide for the security of the institution
where the beds will be constructed and for the supervision of the addi—
tional 22 persons (full-time equivalents) within the Alaska corrections
system.

Other Expenditures

The fiscal 1impact will be experienced as soon as the bill becomes law.
Therefore, the incremental costs directly related to inmate care are
identified in FY 84. Position costs and costs related to building
operations are not inclducd until FY 86.

a. Travel - $2000. Inmate transportation to point of arrest when
released from custody.

b. Contractual - $39,600. Medical expenses for22 full-time equivalent
inmates at $1800 per inmate per year.

C. Commodities - $68,600. Food,clothing,bedding, etc. for 8,085 inmate
days at $8.48 per day.



FISCAL NOTE
SCSCS House Bill No. G (Judiciary)

Page 4

Grants - $6,900. Inmate gratuities paid for persons working in the
kitchen, or janitorial/maintenance crews, etc.

e. Capital Expenditures

22 beds 0 $130,000 per bed = $2,860,000
Economic Impact;
Passage of this Dbill should not significantly impact the State"s economy.
Impact on Local Governments;
There would be no fiscal impact on local governments unless they changed local
ordinances vrelated to DWI to include the same penalties contained in this bill.

The fiscal 1impact would occur for local government units who contract with the
State for the care of prisoners for local offenses.
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STATE OF ALASKA

FISCAL NOTE IRev”~Won Date .1983
REQUEST 1. FISCAL DETAIL
Bill/Resolution No.: CSHB6 Agency Affected: Dept, of Administration
Title:"An -~ct...Driving a Motor vehicle"frrpgram Category AffecteciiPublic Defender
Sponsor: Abdod, 'Furnace, tindauer -~ BRU, Program of Subprogram(s) Affected:
Requestor: Third District, Fourth District

EXPENDITURES/REVENUES:  (Thousands of Dollars)
FY 83 FY 84 'FV 8S FY 86 Fv 87 FY 88

OPERATING
100 PERSONAL SERVICES 177.2 187.8 199.1 211.0 223.7
200 TRAVEL
300 CONTRACTUAL 15.0 15.9 16.9 17.9 19.0
400 COMMODITIES 4.5 4.8 5.1 5.4 5.7
500 EQUIPMENT 6.0
= 600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC *
1
total™opmriNG 202.7 r 208.5 222.4 234.3 248.4
CAPITAL"
Revenue

FUNDING:  (Thousands of Dollars)

GENERAL FUND 202.7 208.5 222:4 234.3 248.4
FEDERAL FUNDS

OTHER (Specify Source)

POSITIONS:

F*JLL-TIME 3.0 3.0 3.0 3.0 3.0
PART-TIME

TEMPORARY

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

GENERAL FUND

IV. ANALYSIS: Attach a separate page for any Analysis
Prepared By: Bob Stokes, Admin. Officer Phone: 279-7541.
DiViSiOI’LlJ:/* ~Dana Fabe , Public Pefender"ANAN/AN_———— Date: April 13. 1983
vy -
Approved by Commissioner: Lisa Rudd Date: April 14, 1983
Department: Administration
Distribution:

Original to Legislative Finance
Copy to Office of Management and Budget (for Legislature introduced bills)
Copy-to Department (for Governor introduced bills)

Copy to Soonscr ) )
Pnnv -n Domme -nr (if rlifroront frnm Rnnncnr)



AIJALVSIS Or C.S.I1.B. 6

There are several provisions within this bill which will
require a substantial iIncrease iIn the attorney time necessary
to handle DWI and refusal of breathalyzer cases.

|
First, the.increase in mandatory minimum penalties for
second and subsequent offenders to>20 and 30 days respectively,
as well as the increase iIn fines, will mean that a much
higher number of defendants will exercise their right to a
jury trial. Preparation for jury trial requires extensive
interviews with the client and prospective witnesses, and
the court time for the case is greatly increased, since a
DWI change of plea in court may take 15 minutes while a jury
trial in such a case usually lasts 1 -2 days. We handle a
high volume of not only State prosecuted DWI"s but Municipally
prosecuted DWI"s as well. This increase iIn attorney time
necessary for handling-each drunk-driving case, given our
already staggering misdemeanor caseloads, will require two
additional attorneys for the Anchorage office, and one for
the Fairbanks office.

Second, a drastic increase to a 9G-day mandatory penalty for
a First offender charged with driving with a suspended
license will increase the number of jury trials which this
office 1is required to handle.

Thi-rd, provision:; in the statute which allow a police

officer upon probable cause to seize the defendant®s driver-®s
license or impound his vehicle for a substantial period of
time at the time of arrer.c will also require IiIncreased
attorney time, dec to the defendant®s right to schedule a
court hearing within 7 days to obtain return of Ins license
or vehicle. Although the defendant may not have a right to
an attorney to handle the hearing which he initiates to have
his car or license returned, he will need an attorney"s
assistance at that hearing to the extent that it impacts his
criminal case. Because anything that the defendant might

say at that hearing regarding the facts of his case could be
usc?d against him at the subsequent criminal trial, ho would
need the assistance of counsel at that hearing. Tho attorney
would have to obtain the immunity which would bo due the
client under the Alaska Supreme Court decision of McCracken v.
Corey, as well as limit the scope of cross-examination u.

th« hearing.

Because of the volume of DWI cases handled by this agency
and the substantially increased attorney time necessary to
comply with the provisions of the Statute, two additional
attorneys for Anchorage? and one for Failrbanks are. requested.
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STATE OF ALASKA

FISCAL NOTE Revision Date , 1983
L REQUEST I1.  FISCAL DETAIL
Bill/Resolution No.; HB6/SB61 - Agency Affected: Alaska Court- Svst-em
Title: Drunk Driving Program Category Affected: Admin, of Justice
Sponsor: BRU, Program of Subprogram”} Affected:
Requestor; —Triad f.nurt-s

FY 83 FY 84 FY 85 FY 86 FY 87 FY 88

OPERATING
100 PERSONAL SERVICES 48?.8 614.2 651 .1 691).? S
200 TRAVEL h
300 CONTRACTUAL 12.5 15.9 16.9 17.9 19.0
400 COMMODITIES 1?7.5 15.9 16.9 17.9
500 EQUIPMENT T .2

600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC

TOTAL OPERATING 539-D .@%6...0 , 68.4.9 726.0 769.6
CAPITAL
REVENUE
UNDING:  (Thousands of Dollars)
GENERAL FUND 539.0 646.0 684 .9 726.0 769.6

FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS:
Fult-Time 12 12 12 i 12
PART-TIME
TEMPORARY

I1l. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

IV. ANALYSIS: Attach a separate page fpr an. Analysj

Prepared By: Rjp.hnrd Ikirrlo.r Phone: wr,1,-0545
Division; Alankft Court: Sv.stom/Administrntlon Pate:_Jjyuw/.83-
Approved by Commissioner” Date:
Department: [

Distribution:

Original to Legislative Finance

Copy to Office of Management and Budget (for Legislature introduced bills)

Copy to Department (for Governor introduced bills)

Copy to Sponsor

Copy to Requestor (if different from Sponsor) 3/8/83



ANALYSIS OF FISCAL IMPACT OF SB 61/HB 6:

The Court System currently disposes of approximately 6,000 DWI
cases each year. Presently, 8.6% of these cases are disposed of
at trial, or approximately 500 trials per year. This legislation
will increase the number of cases proceeding to trial, since
individuals faced with stiffer penalties and forfeiture of motor
vehicles will be more likely to take their cases to trial than to
plead guilty as they have in the past. Assuming that 5% of those
individuals presently pleading guilty opted for a trial under the
new statutes, the Court System would experience an increase of
approximately 250 trials per year.

This legislation provides that individuals issued temporary
licenses upon arrest on DWI have seven days in which to schedule-
a court hearing regarding extension of their temporary license.

IT 25% of the individuals charged with DWI ask the court for this
seven day hearing, the court would experience an iIncrease of
approximately 1,500 hearings per year.

Once a motor vehicle has been forfeited to the state, the court
must notice any interested party regarding this forfeiture and
permit interested parties to submit a petition for remission of
interest in the motor vehicle. Each petition filed will require

a court hearing. It is estimated that this would lead to approxi-
mately 500 hearings per year.

Statewide, the major impact of this legislation would be an
increase of approximately 250 DWI trials ana 2,000 hearings per
year. Along with the judicial manpower required to conduct the
trials and hearings, the court needs supporting staff for the
judges and clerical staff to process the case files, calendar and
notice the participants in hearings, and perform other new cleri-
cal functions under this legislation related to impoundment of
vehicles and forfeiture of vehicles.

The impact of this legislation will be felt in each court loca-
tion iIn the state, though the major impact will be in the larger
metropolitan areas. Both Anchorage and Fairbanks currently have
a heavy caseload of DWI cases, with Anchorage reporting approxi-
mately 30% of the state"s caseload and Fairbanks 25% of the
caseload. In each of these locations the district courts are
working at capacity, and would therefore need increased resouces
to handle the projected number of new trials and hearings to be
held under this legislation. In each location, the minimal
staffing required to implement this legislation would be one
district court judge, with a support staff of a secretary and
in-court clerk, and two court clerk Il positions in the criminal
sections to deal with the new clerical demands created by this
legislation.

In addition to Anchorage and Fairbanks, both Palmer and Kenai
have significant DWI caseloads, with each having nearly 10% of
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©

the state®s caseload. While these courts may be able to get by
without additional judicial resources, each would need at a

minimum one additional court clerk 11 position.

A detailed breakdown of the cost associated with this

is provided below.

FY 84 COST OF IMPLEMENTING HB 6/SB 61

PERSONAL SERVICE":
SALARIES:

ANCHORAGE
District Court Judge
Secretary (Range 12B)
In-Court Clerk (Range 12B)
Court Clerk Il (2 @ Range 10B)
FATRBANKS
District Court Judge
Secretary (Range 12B)
In-Court Clerk (Range 12B)
Court Clerk Il (2 @ Range 10B)

PALMER
Court Clerk Il (Range 10B)

KENAJ
Court Clerk Il (Range 10B)

BENEFITS:
Judges
Classified
Total PersonalServices
CONTRACTUAL
COMMODITIES
EQUIPMENT (one timecosts)
TOTAL COST
FIRST YEAR ADJUSTMENT:

Less twomonthsrecruitment time

TC* L COST FIRST YEAR

(Subsequent years®™ costs include inflation at 6%.)

legislation

$ 60,600
23,,352
23,352
41,424

69,084
26,616
26,616
46,706

21,384

21,984
$361,118
139,659
78,582
579,359
15,000
15,000
31,200
$640,559

(101,560 )
$538,999
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POSITION PAPER

CS for Mouse Bill No. 6 (State Affairs)

"An Act relating to driving a motor vehicle.”

Mouse Bill Mo. 6 amends existing state law by increasing the length
of sentence for first offense of driving with license suspended from 10
days to 90 days; second offense of operating a motor vehicle while
intoxicated from 10 days to 20 days; third offense of operating a motor
vehicle while intoxicated from 10 days to 30 days. It is estimated that
the net effect of increasing the penalities for the specified offenses
would increase the prison population by 80 beds.

Enactment of this bill woul®d have significant impact upon prison
population.

Recommended by: (
6r V. Endell
Division of Adul

Date:

Approved by:
Robert "London Smith, Ph.D.
Commissioner

Date:



9 STATE OF ALASKA 0
PRELIMINARY STATEMENT OF FISCAL IMPACT

f&pLI
Bill No: Committee Substitute HB 6 (SA) Date on Bill: Not available_
Title: "An Act relating to driving a motor vehicle.” ~

SponsoTT Rep. Abood
Requestor: Rep. Abood

1. Estimated fiscal impacts on:

a. Expenditures:,
(Thousands of Pol ars

Fy 83 FY 84 FY 85 FY 86 FY 87 FYy 88 -
Capital 11,570.0 -0- -0-
Operating 549.2 2,006.4 2116.1
Total -0- 12,119.2 2.006.4 2116.1
b. Revenues:
Revenue -0- | O 0.

2. Source of funds tc offset fiscal impact of bill:

The funding source has not been identified by the bill sponsor.

3. Assumptions:

The Committee Substitute for House Bill No. 6 increases the mandating jail time for
individuals who drive while the operator®s license is cancelled, suspended, or revoked.
Th» amendment increases the sentence for that offense from 14 consecutive days to

9f consecutive days.

It is estimated based; on statistical data available, that there would be approximately
650 convictions annually for the offenses specified in the amendment. Because of the
significant increase in sentence length, it is assumed that 25% of the current
offenders would be deterred from driving while their license was cancelled,

Prepared By: Roger C, Lange Phone:  465-
Division: Adult Correction

Approved by Commissioner:
Department:

5. Distribution:
Original to Legislative Finance
Copy to OMB
Copy to Sponsor
Copy to Requestor - 2/8/8



FISCAL NOTE W ©
Substitute HB 6 (SA) uforosLs
Page 2 J. fr

3. Assumptions: (continued)

suspended or revoked. Therefore, it would be anticipated that there 487 persons
would be convicted of this offense annually.

The current sentence for these offenses results in 8 days served in jail (14 days
less good time). Under the new penalty 68 days would be served (9C days less good
time). Time served would increase 60 days; therefore, the increased number of beds
required to implement this amendment would be:

487 persons x 60 days * 365 days per year

487 x 60 1 365 = 80 new beds
Cost of minimum security beds are estimated to be $130,000 per bed.

Capital costs = 80 x $130,000 = $10,400,000
Additional cos.- for commodities, contractual services, and inmate gratuities only
are included for FY 1984, as the construction could not be reasonably complete.! until

July 1984. At that time, personnel services costs would start for 36 positions.

Costs previously identified"-for the original bill have been combined with the new
costs identified, and are reflected in the total estimated costs.

4. Disclaimer: =

This statement has not been reviewed by the OMB in the Office of the Governor, It does
not represent the policy of the Sheffield Administration or the final estimate of fiscal
impact.
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Da
Mr. Speaker:
The Committee on STATE, AFFATRS- has had HB 6
Relating to driving a motor vehicle.
under consideration and reports it bach as follows:
[ ] do pass I ] do not pass
[ ] do pass with attached amendments(s)
same title
replace with CS for new title
and recommeno  _ La-pa "5
[ ] AND attaches a "Letter of Intent” JjtfJT "Fiseal Note
[ J 2&ro Fiscal Note Attached
[ ] reports it back without recommendation
[ ] referred to the Commi ttee
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STATE OF ALASKA

FISCAL MOTE |Revision Date , 1983
I REQUEST I1. FISCAL DETAIL
Bill/Resolution Mo.: rs hb 6 (SA) Agency Affected: Public Safety
Title: Program Category Affectea:.in<;tirp/piiR prdT
Sponsor: Abood BRU, Program of Subprogram”) Affected:
Requestor: House .ludiciarv AST-Det. & CIB/DMV-Driver Services

EXPENDITURES/REVEMUES:  (Thousands of Dollars)
FY 83 I FY 84 1 FY 35 1 FY 36 1 FY 87 FY 88

i I

59.

OPERATING
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL 8
400 COMMODITIES 21
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC

53. 5 1 63. 67.
1

e = N

1

6.
3.
7.

l\loooo
P o

1
1
1

e Ll
W w ©
N O Ao
® W W
DO oM
IR
N Ol o N

8 9 98. 104.

o N

—

co
03

1 I
! I
1 1
i 156.4 165.8  175.7

[ TR ——
- .-

TOTAL OPERATING

147.3 147.6

CAPITAL

1 REVENUE ! ! i

:UNDING:  (Thousands of Dollars! "
GENERAL FUND 147.3 1
FEDERAL FUNDS 1

|
|

147.6 156.4 165.8 175./

OTHER (Specify Source)

Sl S

POSITIONS: .
FULL-TIME 12 2 T~ 2 2
PART-TIME 1 1
TEMPORARY

II1. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

The funding source has not been identified by the bill sponsor.

IV. ANALYSIS: Attach a separate page for any Analysis

Prepared By: Michael Ore love Phone :_ 465-4349
Division: Administrative Services Date: 3/ 14/83
Approved Jjy-Coinmissioner: X Date: 3
Department:CT/A) Public Safety “~

Di stribution:
Original to Legislative Finance
Copy to Office of Management and Budget (for Legislature introduced bills)
Copy to Department (for Governor introduced bills)
Copy to Sponsor

Copy to Requestor (if different from Sponsor) 3/8/83



CS HB 6 (State Affairs)

Assumptions:
Division of Motor Vehicles:

1) Arresting agencies, not DMV, will handle costs of impound & storage
if vehicle is released under AS 28.35.036(c) or (d); 2) Alaska Court
System will handle "Revenue" fiscal note covering fines and vehicle
forfeitures; 3) Hearing officer will cover areas outside Anchorage and
Fairbanks quarterly; 4) 96% of defendants who take breath test will
have .10% or higher; 5) For 26% of impounds an individual will ask for
hearing; and 6) Effective date is July, 1983.

Fiscal Impact:

Division of Alaska State Troopers:

Expenditures FY 84 FY 85 FY 86
300 Contractual Services 77.5 82.2 87.1
Analysis:

The only impact that is anticipated from this Bill relates to the costs
that will be incurred when vehicles are impounded under Section
28.35.036. We have estimated that one thousand vehicles will be
impounded, of which five hundred will require towing and storage fees to
be paid by the Department due to the person operating the vehicle not
being the owner and operating the vehicle without the owner"s consent,
driver not being charged within the prescribed period, dismissed charge
or where the driver is acquitted of the charge. Wrecker fees are
estimated at $80.00 per occurrence and a $5.00 per pay storage fee for
fifteen days required. Inflation is estimated at 6% for each year after
FY 84. No increase in personnel 1is anticipated.



Division of Motor Vehicles:

EXPENDITURES

Fy 84 Fy 85 FY 86
100 Personal Services 53.2 56.4 59.8
200 Travel 3.0 3.2 3.4
300 Contractual 9.6 5.6 5.9
400 Commodities .2 2 .2
500 Equipment 3.8 -0 0
TOTAL 69.8 65.4 69.3
ANALYSIS

One Documents Processing Clerk Il will be required in Juneau to handle
administrative license actions, and related work for individual defendants
whose breath results are .10% or higher. Will prepare and mail license
actions (of which it is estimated there will be an increase of 2,700

to 3,000 annually, based on 1981 statistics); enter data on computer;
prepare certified copies for prosecutors, courts, etc.; process stays;
maintain proof of insurance fTilings; and maintain records. Equipment
breakdown for this position is as follows: Typewriter - $1,245; File
Cabinet - $291; and Chair - $188.

One Clerk Typist IlIl in Anchorage is proposed to handle data relating
to hearings requested by individuals whoSe vehicle was impounded. Will
send hearings notices to those requesting a hearing, maintain current
computer records concerning hearings, and maintain tape file for all
hearings. Will type hearing transcripts from tape as required for
appeals, and other court action. Equipment breakdown for this position
is as follows: Typewriter - $1,245; Desk - $4.76; File Cabinet - $235¢
and Chair - $163.

Travel 1is for hearing officer when hearings arr outside the Anchorage or
Fairbanks areas.

$4,300 of first yea™ contractual is for new testing material and forms,
and $5,300 is for p /stage (all license actions and hearing notices must

be sent via certified mail). Remaining years contractual is for postage
only.

We basically know what the increased workload will be as a result of
increased license actions, and that one clerical position in Juneau
will be necessary if we are to process this increase. However, at this
point it :k only an estimate as to how many defendants and/or vehicle
owners will ask for a hearing after iImpoundment of a motor vehicle.
Figures released by the Court System in 1981 reflect a 75% conviction
rate between 1978 and 1980 for DWI cases. It is estimated 75% of

those not convicted will ask for a hearing in an effort to determine
who will pay impound and storage costs; plus of the remaining

for other various reasons. If there is this large of an iIncrease in

hearings one clerical position will be needed iIn Anchorage to handle
the workload.
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ATTACHMENT TO FISCAL NOTE ON CS HB 6( STATE AFFAIRS) Page 1

5. Amendments Proposed:

A. Sec. 5, Page 3 (AS 28.15.201(c)), change to read as follows:

(©) After the termination of the limitation as shown on the certi-
ficate issued under (b) of this section, the license of a person on wh™™.
a limitation was imposed will become suspended unless the person has
complied with AS 28.20.240. [IS NO LONGER BOUND BY THE LIMITATION AND
MAY APPLY FOR A DUPLICATE LICENSE UNDER AS 28.15.141..... 1

The reason for this recommended change is because at the present time, and

ir the proposed new law, it states a person may apply for a duplicate license
at the end of the limitation period, which is in conflict with AS 28.20.240.
That section reflects the limitation will continue until the individual files
proof of insurance. Also under AS"28.20.240, the limitation may continue for
the three year period a person is otherwise required to file proof of insur-
ance, thus circumventing the insurance requirement. This amendment would
prevent that.

B. Sec. 9, Page 8 (AS 28.35.031(e)), and Sec. 12, Page 11 (AS 28.35.032(d)),
change '90 days™ to '3 months™.

Only reason for this request is that it would be easier for the department
to administer. "

C. Sec. 14, Page 13 (AS 28.35.034), replace first sentence with language
similar to the following. "A person whose license or permit to

operate or drive a motor vehicle has been revoked under the provisions

of AS 28.35.031 or AS 28.35.032 shall surrender the license or permit

to the law enforcement officer who delivers to him a copy of the

suspension or revocation notice. The law enforcement officer shall

forward the license, and a copy of the revocation notice, to the
department.”

%
Reason for this recommendation is so it doesn"t conflict with Sec. 9 and
10, which reflect the law enforcement officer shall seize the person®s

driver"s license. It also specifies what the officer is to do with the
license.

D. Sec. 9, Page 7, lines 6 thru 10 (AS 28.35.031(c)), and Sec. 11,

Page 10, line 1 thru 5 (AS 28.35.032(b)): ‘'the Department of Pubic
Safety shall revoke or suspend [NOTIFY THE PERSON THAT] the person®s
license or nonresident privilege to drive or operate a motor vehicle
in the state® [IS REVOKED OR SUSPENDED, OR THAT NO ORIGINAL LICENSE
OR PERMIT WILL BE ISSUED] Tho revocation is effective upon expiralLion
of the temporary..._... "

Reason: Allow the notice given by the law enforcement officer as mentioned
in Sec. 9 and 10 suffice for notice, and not require additional notice via
mail. This would save mailing costs on approximately 4,000 notices annually
at current price of $1.55 each, plus clerical time to process.

(continued)



ATTACHMENT TO FISCAL NOTE ON CS HB 6 (STATE AFFAIRS) - PAGE 2

Amendments Proposed (cont")

E. A section of Title 28 not addressed in this bill, however, 1is
related in some ways, is AS 28.15.221(a). May want to look at
amending that section by adding 'or another law or ordinance
with substantially similar elements iIf committed in another
jJjurisdiction.".

Reason: As presently written an out-of-state violation cannot be included
as a violation against an Alaska driver®s license, and be counted iIn the
point total. Appears from this bill the intent is to count a DWI convic-
tion in another jurisdiction the same as if it occurred in Alaska. The
above change would allow entry of out-of-state DWI, or any other traffic
violation, for people who possess an Alaska driver®s license, and thus

equal treatment for all violations, regardless of where the offense occurred.
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POSITION TITLE

DOCUMENTS PROCESSING CLERK

TYPE OF POSITION STAFF MONTHS RP NUMBER PCN NUMBER
PFT 12
CONTINUATION LEVEL “T 1 ADDITION ]:E
TYPE OF EXPENDITURE amoulNY
1
PERSONAL SERVICES
Salary
Benefi ts
Supplemental Benefits
Fixed Benefits
TOTAL PERSONAL SERVICES TT 26.6
Travel 02
Contractual 03
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Equi oment 05 1.5
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TOTAL COST TO -
RECEIPT CODE FUNDING SOURCE
Federal Receipts 1002
G.F. Match 1003
General Funds 100A 28.3
I-A Receipts 1005

Program Receipts 1028
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agency

program

bru

COMPONENT.

Public Safety

W XHB®

RANGE/STEP BARG. UNII FORM 12 PAGE/LINE
BRU PRIORITY LOCATION ELECTION DISTRICT
JUNEAU

JUSTIFICATION

One Documents Processing Clerk Il will be required in
Juneau to handle administrative license actions, and
related work for individual defendants whose breath
results are .10% or higher. Will prepare and mail
license actions (of which it is estimated there will be
an increase of 2,700 to 3,000 annually, based on 1981
statistics); enter data on computer; prepare certified
copies for prosecutors, courts, etc.; process stays;
maintain proof of insurance filings; and maintain
records. Equipment breakdown for this position is as
follows: Typewriter - $1,245; File Caoinet - $291;
and chair - $188.

Life & Property Protection

Driver/Vehicle Services

Driver

Services

Page of

Revised Date



POSITION TITLE RANCE/STEP FORM 12 PACE/LINE TBTSWP
CLERK TYPIST

TYPE OF POSITION  STAFF MONTHS ~ RP NUMBER PCN NUMBER BRU PRIORITY LOCATION ELECTION DISTRICT

PFT ANCHORAGE

CONTINUATION LEVEL ADDITION JUSTIFICATION

TYPE OF EXPENDITURE

PERSONAL SERVICES

Salary
Benefi ts
Supplemental
Fixed Benefits

TOTAL PERSONAL SERVICES
Travel
Contractual
Commodities

Benefits

Equipment
Other
TOTAL COST

RECEIPT CODE FUNDING SOURCE

One Clerk Typist 11l in Anchorage is proposed to handle

data relating to hearings requested by individuals whose
vehicle was impounded. Will send hearings notices to those
requesting a hearing, maintain current computer records
concerning hearings, and maintain tape file for all hearings.
Will type hearing transcripts from tape as required for
appeals, and other court action. Equipment breakdown

for this position is as follows: Typewriter - $1,245;

Desk - $426; File Cabinet - $235; and Chair - $163.

Federal Receipts 1002
G.F. Match
General Funds
I-A Receipts
Program Receipts 1028
Other
FOR B&M USE ONLY
<A KEY NUMBER
AGCNrv  Public Safety
program  Life & Property Protection
ﬁEWE%%ﬂ%N mii  Driver/Vehicle Services
component Driver Services

FY 84
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House Bill No. 6

"An Act relating to driving a motor vehicle.”

House Bill No. 6 amends existing state law by increasing the length
of sentence for first offense of driving with license.suspended from 10
days to 14 days; second offense of operating a motor vehicle while
intoxicated from 10 days to 20 days; third offense of operating a motor
.ehicle while intoxicated from 10 days to 30 days. It is estimated that
the net effect of increasing the penalities for the specified offenses
would 1increase the prison population by nine beds.

This bill would not ngnificantly affect program objectives of the
Division of Adult Corrections; however, it would have fiscal impact.

<

ﬂﬁgﬁr V. Endell, @B'iector
Division of Adult Corrections

Recommended by:

Date: 3 /7)_ft j

Approved by:
"Roneri London Smith, Ph.D.

Commissioner



® STATE OF ALASKA
PRELIMINARY STATEMENT OF FISCAL IFfIPACT

Bill No: House Bill No. 6 Date on Bill: January 17, 1983
Title: "An Act reiatino to drivina a motor vehicle.”
Sponsord' Abooa, Furnace, Lindauer, Cowcery, and SzymanskT-

Requestor: State Officers

1. Estimated fiscal impacts on:

a. Expenditures:
(Thousands of Do! ars)

Fy 83 FY 84 FY 85 FY 86 Fy 87 FY 88 r
. abital 1170.0
Operating 56.7 59.9 63.4 i
Total 1226.7 59.9 63.4
b. Revenues:
Revenue 0. ,0, 0

2. Source of funds to offset fiscal impact of bill:

The funding source to implement this bill, if enacted, has not been identified by the
author of the bill.

3. Assumptions:

The impact of HB 6 upon the Division of Adult Corrections would be additional bed
space for 9 full time equivalent inmates in minimum custody status. These beds would
cost $130,000 per bed to construct for a total of $1,170,000.

Costs for inmates food, clothing, etc., for the 3,285 person days were computed by
taking current costs with a 0l per year inflation factor. Present costs are $3/"aay for
food and clothing and $7.69/day for medical and counseling. As these inmates would have
minimum custody classification, they would be utilized in institutional jobs such as
clearing, food service, etc., for which they would be reimbursed.

4 . Di/3claim£ jx» A ) ) - ) ) )
T[fli$, Sjt*"tem™nt ryas nc\t benif revil\weq/by\the AFiB\n thja'Tftsfice 76 £the GjsnT rnoi”
?preserk_Xfie ponS fieli ;ion ie f\naA estvnizfte orVfis"ta
impact.
Prepared By: Rooer C. Lang® (P. ~£r-ATone: 465-3376
Division: Division or Adu t Carrottions Date: Jan. 3i, 1953
Approved by Commissioner: Date:  2-, . ., 5 .

Department: Health 5 Sociall Services

5. Distribution:
Original to Legislative Finance
Copy to OMB
Copy to Sponsor
Copy to Requestor 7/
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ANCHORAGE. ALASKA
CHAMBERS OF 99901 (907)264-0663
ELAINE ANDREWS, JUDGE

Representative Charlie Bussell
Chairman, House Judiciary Committee
Alaska State Legislature

Pouch V

Juneau, Alaska 99811

Dear Representative Bussell:

I am writing to express some court related concerns over
House Bill No. 6, a bill pertaining to criminal penalties for
driving while intoxicated and driving while license suspended.

At the outset it 1iIs 1iImportant to understand not only the
intended 1i1mpact of Ilegislation that vraises or establishes a
mandatory minimum penalty, but also the predictable, but uninten-
tioned, consequences. Certainly deterrence of the illegal con-
duct 1is a paramount goal. However, there are obstacles toward
reaching that goal. Substantial mandatory minimum penalties can
cause prosecutors to review cases more severely than they might
otherwise, leading to reduced charging. Jurors, who quickly
become educated 1in such matters, are reluctant to convict Iin
cases where they know significant mandatory penalties will be
imposed. Further, defendants who face 1loss of freedom, and
financial security through loss of employment, will [litigate
these cases to the fullest, taxing the already understaffed
prosecutorial and defense agencies, not to mention the court
which is struggling to process the skyrocketing caseload.

Larger considerations aside, I discern several critical
problems with the proposed legislation.

1. AS 28.15.181(c) - Driving While License Su~-p~r.dGl Penalty
Prerequisite

It will require significant time on behalf of the prosecutor
and the court to obtain information about “essentially
similar” past convictions. Hearings will have to be held to
determine what is a "substantially similar” offense. 1 would



estimate that at least 10-20% of the cases which 1involve
Alaska®s highly transient population would require such
hearings.

AS 28.15.291 - Driving While License Suspended Mandatory
Penalties

(@ There are essentially two ways that a driver®s license
can be revoked. The Tfirst 1s a court ordered revocation or
suspension. This occurs usually at sentencing after the
defendant is convicted of reckless driving or driving while
intoxicated. The jJudge personally advises the defendant that
his license 1is revoked and that mandatory penalties will be
imposed if he drives.

The second method of revocation is an administrative revoca-
tion which occurs if the defendant has accumulated too many
points on his license or iIf he is the registered o**ner of a
car 1involved 1In a property damage accident of at least

$500. These ™"administrative”™ suspensions are determined by
hearing officers. Usually the driver 1is notified through the
mail that his license will be suspended. The vast majority

of administrative suspension charges coming before the court
are due to the defendant"s failure to comply with the SR-22
financial responsibility requirements.

Under the proposed legislation the type of suspension,
whether court ordered or administrative 1is irrelevant. The
defendants are treated as equally culpable. One defendant is
likely a DWlI offender who has been ordered not to drive. The
other defendant may have a blameless record but be fiscally

irresponsible as to a single accident. Mandatory minimum
penalties may be wise as to the first offender but not as to
the fiscally irresponsible offender. Financial responsi-

bility should be approached through compulsory insurance or
some more realistic and less costly avenue.

((9)) Any kind of mandatory fine Ilegislation is not a cost

effective approach to punishment. Oftentimes the court and
related enforcement agencies spend Tfive or ten times the
amount of the fine trying to collect it. If a person is

arrested for failure to pay a fine and he agrees to pay the
fine then the court must release the offender from custody.
The ™"bench-warrant-reiease-for-payment”™ merry-go-round 1is a
losing proposition. Fines should be left to the discretion
of the court which can fashion other means, such as community
service, to equally penalize indigent defendants.

(© 1 assume that throughout the legislation language refer-
ring to "minimum sentence served" properly credits goodtime
as required by statute.

AS 28.35.030(a)(2) - Chemical Tests



The Qlanguage should be amended to reflect that the chemical
test may be within four hours of the defendant"s operation of
the vehicle but that the test must show .10 or more at the
time of operation. There have been a surprising number of
cases iIn which the defendant claimed to be driving sober,
slid off the road, walked to the bar, drank to intoxication
and was arrested for DWI hours after the car was abandoned.
The Municipality of Anchorage proposed a similar ordinance Iin
the past and much litigation was generated over simiarly
vague language.

AS 28.35.031 - Immediate Operator License Revocation

This proposed legislation creates absolutely nightmarish con-
sequences for the court, prosecution and police. A court
review to be scheduled within seven days of arrest would
require the establishment of a sub-bureaucracy to coordinate
court scheduling, witness subpoenas, proper notice to neces-
sary parties, etc. The current court calendar could not ac-
commodate such hearings. A new judicial officer, an in-court
clerk to record proceedings, and clerical staff, not to men-
tion hearing room, which we do not have, would be required.

AS 28.35.032(a)(b)(d)(q)

Does a person who refuses a breathalyzer test but agrees to a
blood test, which would accomplish the same result, suffer
the same consequences as the person who refuses all chemical
tests?

AS 28.05.045 - Impoundment of Vehicles

A cursory review of the entire scheme of impound legislation
suggest some problems in the proposed legislation.

What does impoundment of a vehicle accomplish that confisca-
tion of license plates would not? An offender intent on
driving will beg, borrow or otherwise obtain a car to
drive. A borrowed car driven by a license-suspended driver
iIs much more difficult to detect than a car driven down the
road without license plates.

Although not directly a court concern, the problems of
storage, insurance and potential civil liability for both
proper and iImproper impoundment are enormous.

Court 1involvement in the proposed forfeiture legislation 1is
significant. At minimum, in Anchorage, a judge and support
staff would be required. Further the court is not the moving
party in the forfeiture and therefore has no responsibility
to ascertain parties who may have ownership or security
interests in the vehicle 1iIn order to notify them of the
forfeiture action. That burden 1is upon the prosecution.



My review of the legislation has been at best, brief. I urge
you to carefully consider the total impact of the proposed legis-
lation. The impact on the Anchorage district court, which Iis
struggling to meet an increasing caseload, will be severe if this
legislation 1is passed without adequate attention to the needs of
the court which must faithfully and fully carry out the legisla-
ture"s dictates.

I will be pleased to respond to any questions you may have
and assist you in any manner you deem appropriate.

Sincerely,

Elaine Andrews
Assistant Presiding Judge
Anchorage District Court

EArsmh
cc: Chief Justice Edmond Burke

Arthur H. Snowden, 11
Presiding Judge Mark Rowland
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MEMORANDUM

SUBJECT: Driving a motor vehicle while intoxicated
(CSHB 6 (Judiciary))

TO: Representative Mitchell E. Abood, Jr.

FROM: Tamara Brandt Cook
Legislative Counsel ,

Here 1is the sectional analysis of the draft of CSHB 6
(Judiciary) that you requested. It only highlights the
major changes to existing law.

Section 1 makes it clear that a judge or employee of the
court, in addition to other named persons, may take
possession of a title, registration, or license that is
revoked, canceled, limited or suspended. This is not a
substantive change to existing law.

Section 2 adds new requirements for a driver®s license
application examination: (O that the applicant know the
effects of alcohol and drugs on drivers and the related
dangers of driving under their influence; and () that the
applicant know the laws relating to driving while intoxi-
cated .

Section 3 authorizes, on refusal to submit to a chemical
test of breath or if a test indicates an alcohol concen-
tration of 0.10 or more, the seizure of the driver®s license
by the law enforcement officer and revocation of the license
by the Department of Public Safety. The officer reads the
driver a notice and gives him a copy of the notice. The
notice explains the revocation procedure and the right of
court review. The notice itself is a temporary driver~s
license that expires iIn seven days unless the driver ini-
tiates court proceedings to rescind the revocation of
license. The revocation periods are the same as those
imposed by a court after conviction of the same offenses
under Sec. 6 of this draft. A revocation is stayed if the
person initiates a court action to rescind the Department of
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Public Safety"s action. Procedures for court review of an
administrative revocation are set out.

Section 4 adds a new basis for the immediate revocation of a
driver®s license by a court: the refusal to submit to a
chemical test of breath.

Section 5 extends the period limited license privileges from
30 to 60 days for offenses that are grounds for immediate
revocation of a license. This does not apply to driving
while intoxicated or refusal to submit to a chemical test of
breath. Adds a requirement that, a prior offense must occur
within 15 years before longer periods of license revocation
will be imposed.

Section 6 requires a court convicting a person of driving
while iIntoxicated or refusal to submit to a chemical test of
breath to revoke the person®s driver®s license. The period
of revocation depends upon whether the person has been pre-
viously convicted in this or another jurisdiction of either
offense within the preceding 15 years. If the person has
not been previously convicted, the period of revocation 1is
90 days. If the person has been convicted once, the period
IS one year. If the person has been convicted more than
once, the period of revocation is 10 years. Under existing
law the court shall revoke the license of a person for not
less than 30 days for the first conviction. The court shall
revoke the license for not less than one year for a second
conviction. The court shall revoke the license for not less
than three years for a third or subsequent conviction.

Section 7 allows a court to grant limited license privileges
for the final 60 days a license is revoked for driving while
intoxicated or refusal to submit to a chemical test if the
person has not been previously convicted. Existing law also
provides for limited license privileges only for first
offenders.

Section 8 removes the reference to a person convicted of
driving a motor vehicle while intoxicated with reference to
limited license privileges, since periods of revocation are
established under Sec. 6 of this bill.

Section 9 provides that the license of a person on whom a
limitatioh was placed is revoked after the period of limi-
tation until the person provides proof of financial respon-
sibility and receives a new license.
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Section 10 limits the penalties imposed under existing law
for driving while a license is canceled, suspended, revoked
or in violation of limitation to situations involving loss
of driving privileges for reasons other than driving while
intoxicated or refusal to submit to a chemical test. Those
situations are dealt with under Sec. 11 of this bill.

Section 11 provides a minimum penalty of 30 days imprison-
ment and a fine of $500 for driving when driving privileges
have been revoked for driving while intoxicated or refusal
to submit to a chemical test if the person has been con-
victed only once within the previous 15 years. If the
person has been convicted more than once of driving while
intoxicated or refusal to submit to a chemical test and
drives while driving privileges have been revoked, the
ginimum penalty is 90 days imprisonment and a fine of
1,000.

Section 12 provides that upon expiration of a period of
limitation the driver®s license remains revoked until the
person furnishes proof of financial responsibility. Under
existing law the period of limitation continues and the
person may continue to drive, subject tc the limitation,
until proof of financial responsibility is furnished.

Section 13 changes the penalties for conviction of driving
while intoxicated. If a person has not been previously con-
victed within the preceding 15 years of driving while
intoxicated or refusal to submit to a chemical test, the
minimum sentence of imprisonment is 72 hours, and a fine of
not less than $250 imposed. IT a person has been previously
convicted once, the minimum sentence of Imprisonment is not
less than 20 consecutive days and a fine of not less than
$500 is imposed. IT a person has been previously convicted
more than once, the minimum sentence of iImprisonment is

30 days and a fine of not less than $1,000 is imposed. The
five-year period used for calculating the number of
convictions required to increase the penalty has been
eliminated, so that all previous convictions occurring
within the preceding 15 years are considered. A conviction
in this or another jurisdiction, if the elements are
substantially similar, is counted for purposes of
determining enhanced penalties. The provision for
suspension of sentence after the minimum sentence Iis served
has been eliminated. The vehicle used in commission of the
offense may be forfeited.
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Section 14 requires a person involved in an accident or who
commits certain serious traffic offenses, or drives iIn a
manner that creates risk to a person or property to submit
to a preliminary breath test that may be used by an officer
in determining whether to arrest the person. Refusal to
submit to the test is a violation punishable by a fine.

Section 15 makes it clear that refusing to submit to a
chemical test after being arrested constitutes the crime of
refusing to submit to a chemical test. Refusing to submit
to the preliminary breath test provided for in Sec. 13 of
this bill is a separate offense.

Section 16 provides new penalties for refusal to submit to a
chemical test which are similar to the fines and terms of
imprisonment iImposed for driving while intoxicated under
this bill.

Section 17 removes provisions allowing the district court to
find extenuating circumstances and to mcdify or nullify the
suspension or revocation of a driver®s license or permit for
refusing to submit to a chemical test of breath.

Section 18 adds new sections providing for the forfeiture of
a motor vehicle used iIn the commission o® an offense under
AS 28.35.030 (Operating a Vehicle, Aircraft or Watercraft
While Intoxicated) , and also for v.he forfeiture of a motor
vehicle used in the commission of an offense under AS 28.-
35.032 (Refusal to Submit to a chemical Test of Breath). In
addition, provision is made for the remission of
forfeitures, a procedure to allow a person with ownership or
security iInterests in a forfeited motor vehicle to claim the
vehicle or interest in the vehicle through court
proceedings. A municipality is granted authority to provide
for impoundment and forfeiture of a motor vehicle iIn similar
circumstances.

Section 19 repeals provisions that have been replaced by
other provisions throughout this bill.

TBC: "D
177002
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