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D e a r  R e p r e s e n t a t i v e  H a y e s :

U n d e r  t h e  a u t h o r i t y  o f  art. Il l ,  se c .  18, o f  t h e  A l a s k a  
C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  t h a t  w i l l  a u t h o r i z e  
a c o u r t  t o  o r d e r  t h e  f o r f e i t u r e  t o  t h e  s t a t e  o f  a d e a d l y  

w e a p o n  p o s s e s s e d  o r  u s e d  b y  a d e f e n d a n t  d u r i n g  t h e  c o m m i s ­
s i o n  o f  a c r i m e .  A s  u s e d  in t h e  b i l l ,  " d e a d l y  w e a p o n "  
m e a n s  a n y  f i r e a r m  ( i n c l u d i n g  a p i s t o l ,  r e v o l v e r ,  r i f l e ,  o r  
s h o t g u n )  o r  a n y t h i n g  d e s i g n e d  f o r  a n d  c a p a b l e  o f  c a u s i n g  
d e a t h  o r  s e r i o u s  p h y s i c a l  i n j u r y ,  i n c l u d i n g  a k n i f e ,  a n  
a x e ,  a c l u b ,  m e t a l  k n u c k l e s ,  o r  a n  e x p l o s i v e .

A l t h o u g h  c u r r e n t  l a w  a u t h o r i z e s  t h e  f o r f e i t u r e  o f  w e a p o n s  
u s e d  t o  c o m m i t  f i s h  a n d  g a m e  o f f e n s e s  (AS 1 6 . 0 5 . 1 9 5 )  o r  

o f f e n s e s  i n v o l v i n g  c o n t r o l l e d  s u b s t a n c e s  (AS 1 7 . 3 0 . 1 1 0 ) ,  
t h e r e  is n o  s t a t u t o r y  p r o v i s i o n  t h a t  e x p r e s s l y  a l l o w s  a 
c o u r t  to o r d e r ,  a s  p a r t  of a d e f e n d a n t ' s  s e n t e n c e ,  the 
f o r f e i t u r e  o f  a w e a p o n  u s e d  to c o m m i t  c r i m e s  s u c h  a s  a s­
s a u l t ,  r o b b e r y ,  o r  m u r d e r .  A S  1 1 . 6 1 . 2 0 0  p r o h i b i t s  a f e l­
on,  d u r i n g  t h e  f i v e  y e a r s  i m m e d i a t e l y  f o l l o w i n g  h i s  
" u n c o n d i t i o n a l  d i s c h a r g e "  (i.e., r e l e a s e  f r o m  c u s t o d y  o r  
p a r o l e  o r  p r o b a t i o n )  f o r  a f e l o n y ,  f r o m  k n o w i n g l y  p o s ­
s e s s i n g  "a f i r e a r m  c a p a b l e  o f  b e i n g  c o n c e a l e d  o n  h i s  p e r ­
s o n , "  a n d  A S  1 2 . 5 5 . 0 8 0  g i v e s  a c o u r t  b r o a d  p o w e r s  to d e ­
t e r m i n e  a n d  i m p o s e  r e a s o n a b l e  p r o b a t i o n  c o n d i t i o n s  (su c h  
a s  n o  p o s s e s s i o n  o f  f i r e a r m s  d u r i n g  t h e  p e r i o d  o f  p r o b a ­
tion) ; h o w e v e r ,  n e i t h e r  of t h e s e  s t a t u t e s  s p e c i f i c a l l y  
a u t h o r i z e s  a c o u r t  t o  o r d e r  t h e  f o r f e i t u r e  o f  a w e a p o n  
u s e d  t o  c o m m i t  a c r i m e .

T o  a d d r e s s  t h i s  s u r p r i s i n g  o m i s s i o n  i n  e x i s t i n g  law, t h i s  
b i l l  a d d s  a n e w  p a r a g r a p h  to t h e  g e n e r a l  s e n t e n c i n g  p r o v i ­
s i o n s  in A S  1 2 . 5 5 . 0 1 5 ( a )  to a u t h o r i z e  a c o u r t  t o  o r d e r  t h e  

f o r f e i t u r e  of a w e a p o n  a s  p a r t  o f  a d e f e n d a n t ' s  s e n t e n c e  
f o l l o w i n g  c o n v i c t i o n .  F o r f e i t u r e  is n o t  r e q u i r e d  i n  e v e r y  
c a s e ,  b u t  m a y  b e  i m p o s e d  a t  t h e  c o u r t ' s  d i s c r e t i o n .



I t  is i m p o r t a n t  t h a t  t h e  e l e c t e d  o f f i c i a l s  i n  t h i s  s t a t e  
d o  as m u c h  as w e  c a n  t o  d e c r e a s e  t h e  n u m b e r  o f  v i o l e n t  
c r i m e s  c o m m i t t e d  a g a i n s t  i n n o c e n t  c i t i z e n s .  T h i s  b i l l  
w i l l  a l l o w  a c o u r t  t o  r e m o v e  a w e a p o n  u s e d  t o  c o m m i t  a 

c r i m e  f r o m  t h e  h a n d s  o f  t h e  c o n v i c t e d  c r i m i n a l ,  a n d  w i l l  
p r e v e n t  t h e  c o n v i c t e d  p e r s o n  f r o m  u s i n g  t h a t  w e a p o n  t o  

c o m m i t  a n o t h e r  c r i m e  i n  t h e  f u t u r e .  I u r g e  y o u r  p r o m p t  
a c t i o n  o n  t h i s  b i l l .

S i n c e r e l y
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OFFICE OF THE COMMISSIONER
F e b r u a r y  9, 1 9 8 4

T h e  H o n o r a b l e  C h a r l i e  B u s s e l l ,  C h a i r m a n  
H o u s e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  

P o u c h  V
J u n e a u ,  A K  9 9 8 1 1

D e a r  C h a i r m a n  B u s s e l l :

It h a s  a l w a y s  b e e n  t h e  p o l i c y  o f  t h e  D e p a r t m e n t  o f  P u b l i c  
S a f e t y  t h a t  e v e r y  e f f o r t  w i l l  b e  m a d e  t o  r e t u r n  s t o l e n  
p r o p e r t y  t o  i t s  r i g h t f u l  o w n e r .

If s t o l e n  p r o p e r t y  h a s  b e e n  u s e d  i n  t h e  c o m m i s s i o n  o f  a 
c r i m e ,  t h e  w e a p o n  o r  p r o p e r t y  is r e t u r n e d  t o  t h e  r i g h t f u l  
o w n e r  o n c e  t h e  c a s e  h a s  b e e n  a d j u d i c a t e d .  T h a t  is, if t h e  
o w n e r  h a s  r e p o r t e d  t h e  p r o p e r t y  s t o l e n ,  o t h e  D e p a r t m e n t ,  

t h r o u g h  i t s  r e c o r d s  o r  o t h e r  m e a n s ,  c a n  li 'te t h e  
r e s p e c t i v e  o w n e r .

P r o p e r t y  t h a t  c a n n o t  b e  t r a c e d  b a c k  t o  i t s  r i g h t f u l  o w n e r  is 
h e l d  f o r  a p e r i o d  o f  t i m e  u n t i l  a C o u r t  o r d e r  is i s s u e d  
d i s p o s i n g  o f  s a m e .

C u s t o m a r i l y ,  t h e  v i c t i m  o f  t h e f t  r e p o r t s  t h e  i t e m  o r  i t e m s  
t o  l a w  e n f o r c e m e n t ,  w h o  i n  t u r n  e n t e r s  i t  i n t o  the c o m p u t e r  
s y s t e m .  T h i s  c o m p u t e r  s y s t e m  is u s e d  a s  a t r a c k i n g  p o i n t  in 
i d e n t i f y i n g  s t o l e n  p r o p e r t y  a n d  i t s  r i g h t f u l  o w n e r .  It is 
i m p o r t a n t ,  o f  c o u r s e ,  t o  b e  a b l e  t o  i d e n t i f y  t h e  s t o l e n  
p r o p e r t y  s p e c i f i c a l l y  b y  a s e r i a l  n u m b e r  o f  o t h e r  s p e c i f i c  
i d e n t i f i e r .

RE: D i s p o s a l  o f
S t o l e n  P r o p e r t y  
(Wea p o n s )

S i n c e r e l y

cc: L i s a  N e l s o n

A s s i s t a n t  A t t o r n e y  G e n e r a l  
D e p a r t m e n t  o f  L a w
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L : .s i. S. in : .s  b i l l  amends AS 1 2 . 5 5 . 0 1 5 ( a )  t:o g i v e  th e  c o u r t  rh ox s o r o t  I o n a r y  power to  o r d e r  t h e  f o r f e i t u r e  o f '  a weapon as o a r t  o f  a d e f e n d a n t ’ s s e n t e n c e  f o l l o w i n g  c o n v i c t i o n .  A l t h o u g h  p r o s e c u t o r s  w i l l  have the added r e s p o n s i b i l i t y  o f  a d v o c a t i n g  t o r t e x t u r e , when a p p r o p r i a t e ,  t h i s  a d v o c a c y  d u ty  can be a c c o m p l i s h e d  w i t h o u t  a d d i t i o n a l  e x p e n s e .



DEPARTMENT OF PUBLIC SAFETY

POSITION PAPER 

Support

HOUSE BILL 557

This legislation adds a new paragraph to the general sentencing 
provisions statute which would authorize a court to order the 
forfeiture, as part of a defendant's sentence upon conviction, of a 
deadly weapon which was possessed or used by a defendant during the 
commission of a crime.

It is common to encounter persons who are convicted of violent 
crimes repeating similar offenses. By being able to hinder such 
individuals from obtaining the "tools" to commit such crimes an added 
degree of safety for the public can thus be provided.

Law enforcement agencies often spend a considerable effort 
returning knives, clubs, axes, etc. from evidence storage back to 
individuals who have committed violent crimes. Certainly this effort 
can be better expended if the weapons can be disposed of at the 
discretion of the State.
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incorporated into the criminal code as this 
section. Nell v. State. Ut. App. Op. No. 77 
(File No. 5565), 642 P.2d 1361 (1982).

Legislative in ten t reflected. — The 
presumptive sentencing provisions con­
tained in AS 12.55.125 and 12.55.155 
reflect the legislature’s intent to assure 
predictability and uniformity in 
sentencing by the use of fixed and rela­
tively inflexible sentences, statutorily pre­
scribed, for persons convicted of second or 
subsequent felony offenses. Juneby v. 
State. C’t. App. Op. No. 72 (File No. 56061, 
641 P.2d 823 (1982), modified on other 
grounds and nffd on rehearing, Ct. App. 
Op. No. 259 (File No. 5606), P.2d 
(1983).

The comprehensive and highly 
regimented provisions of the presumptive 
sentencing statute were enacted to assure 
that sentencing would become a 
predictable process and that disparity in 
sentencing between similnrlv situated 
offenders would be eliminated. 
Lucquement v. State. Ct. App. Op. No. 85 
(File No. 5741), 644 P.2d 856 (1982).

C riteria  enum erated  in th is  section 
m ust be given prim ury  significance in 
the sentencing of first offenders under the 
Alaska Revised Criminnl Code. Kimbrell 
v. State, Ct. App. Op. No. 101 (File No. 
5944), P. 2d (1982).

A djustm ent of presum ptive sen­
tence When upplicd to the adjustment
of a presumptive sentence, the State v. 
Clmney, 477 P.2d 441 (Alaska (19701, 
analysis, asBtatcd in AS 12.55.005, should 
not be broadened into a consideration of all 
circumstances of the offense, ns if the sen­
tence were being imposed anew, without 
regard for the presumptive term. Instead, 
consideration of the Chaney criteria 
should focus specifically on the 
aggravating and mitigating conduct in the 
particular case. The presumptive term 
should remain us the starting point of the 
analysis, and the Chuncy criteria should

be employed for the limited purpose of 
determining the extent to which the 
totality of the aggravating and mitigating 
factors will justify deviation from the 
presumptive term. Junebv v. State, Ct. 
App. Op. No. 72 (File No. 5606), 641 P.2d 
823 (1982), affd, Ct. App. Op. No. 259 (File 
No. 5606), 665 P.2d 30 (1983).

N ature of offense is re levan t factor 
in sentencing. — Throughout the 
supreme court’s review of sentences, the 
degree of physical or psychological 
violence involved in the offense has been 
an important factor. Kelly v. State, Sup. 
Ct. Op. No. 2268 (File Nos. 4097, 4529), 
622 P.2d 432 (1981).

In attempting to eliminate con- 
siderntion of the nature of the offense from 
its consideration of relevant factors at 
sentencing, the superior court was clearly 
mistaken and the sentences in the case 
had to be reversed. Kellv v. State, Sup. Ct. 
Op. No. 2268 (File Nos. 4097, 4529), 622 
P.2d 432 (1981).

Applied in Hartley v. State, Ct. App. 
Op. No. 153 (File No. 5737), P.2d
(1982): Peetook v. State, Ct. App. Op. No. 
178 (File No. 6630), P.2d (19821; 
Weston v. State, Ct. App. Op. No. 183 (File 
No. 5734), P.2d (19821; Tnzruk v. 
Stute, Ct. App. Op. No. 195 (File No. 6954),

P.2d (1982).
Q uoted in Kellv v. State, Ct. App. Op. 

No. 251 (File No. 6311), P.2d
(1983).

S tated  in Erhnrt v. State, Ct. App. Op. 
No. 185 (File No. 6244), P.2d
(1982); Stute v. Rastopsoff, Ct. App. Op. 
No. 228 (File No. 6295), P.2d
(1983).

Cited in Nukapigak v. State, Ct. App. 
Op. No. 90 (File No. 5820), 645 F.2d 215
(1982); Howard v. Stnte. Ct. App. Op. No.
260 (File Nos. 6027, 6123), P.2d
(1983); Martin v. State, Ct. App. Op. No.
261 (File No. 6665), P.2d (1983).

Sec. 12.55.015. Authorized sentences, (a) Except as limited by AS 
12.55.125 —  12.55.175, the court, in imposing sentence on a defendant 
convicted of an offense, may singly or in combination

(1) impose a fine when authorized by law and as provided in AS 
12.55.035;
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(2) order the defendant to be placed on probation under conditions 
specified by the court which may include provision for active supervi­
sion;
(3) impose a definite term of periodic imprisonment:
14) impose a definite term of continuous imprisonment;
(5) order the defendant to make restitution as provided in AS 

12.55.045;
(6) order the defendant to carry out a continuous or periodic program 

of community work as provided in AS 12.55.055;
(7) suspend execution of all or a port ion of the sentence imposed as 

provided in AS 12.55.080;
(8) suspend imposition of sentence as provided in AS 12.55.085.
(b) The court, in exercising sentencing discretion as provided in this 

chapter, shall impose a sentence involving imprisonment when
(1) the defendant deserves to be imprisoned, considering the 

seriousness of his present offense and his prior criminal history, and 
imprisonment is equitable considering sentences imposed for other 
offenses and other defendants under similar circumstances;
(2) imprisonment is necessary to protect the public from further 

harm by the defendant; or
(3) sentences of lesser severity have been repeatedly imposed for 

substantially similar offenses in the past and have proven ineffective 
in deterring the defendant from further criminal conduct.
(c) In addition to the penalties authorized by this section, the court 

may invoke any authority conferred by law to order a forfeiture of 
property, suspend or revoke a license, remove a person from office, or 
impose any other civil penalty.
(d) A court, in imposing sentence on a defendant convicted of miscon­

duct involving a controlled substance in the first, second, third, fourth, 
fifth, or sixth degree, may, in addition to any mandatory minimum 
sentence required by law, order the defendant to participate in a pro­
gram for treatment of drug abusers if the court determines that the 
defendant is a drug abuser. Participation in such a program may be 
imposed as a condition of probation, a condition of suspended execution 
of sentence, ora condition of suspended imposition of sentence, nothing 
in this subsection shall be construed to reduce any mandatory mini­
m u m  sentence. (S 12 ch 166 SLA 1978; am S 37 ch 102 SLA 1980; am 
S 3 ch 45 SLA 1982).

C ro s s  r e fe re n c e s . —  As to o lfenses 
le ln tin u  to con tro lled  substances, see AS 
I I  71 .010  —  11 .7 1 ,080 .

l i f fe c t  o f  am en d m en ts . —  The 11)82 
amendment. . M'ective .January 1. lilH.'l. 
added subsection u li.

K d i i o r ’s n o te s . —  F o r dec laration  o f 
le it is la liv e  purpose, see s 1. ch. 'IS. SLA  
1*.)H2 in the 1082 T em porary  and Special 
Acts and Resolves.
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N O T E S  T O  D E C  S IG N S

A p p lie d  in Austin  v. S ta le , C t. App. Op. 
No. 18 (F i le  No. 5 34 1 ), G27 P.'2d 657 
(19811.

Q u o te d  in Leuch v. S tate . Sup . C t. Op. 
No. 2 419  (F i le  No. 5 25 5 ). 6 33  P .2d 1006
(1981 ).

S ta te d  in K im b re ll v. S tate , C t. App. 
Op. No. 101 (F i le  No. 59441. P .2d
(1 9 8 2 ); E rh a r t  v. S ta te . C t. App. Op. No.

185 (F i le  No. 6244 ), P .2d v'1932).
C ited  in W h ittlc sev  v. S ta te , Sup. C t. 

Op. No. 2231  (F ile  No. 5 15 5 ), 6 2 6  P .2d 
1066 (1 9 8 0 ); Junchv v. S ta te , C t. App. Op. 
No. 72  (F i le  N o . ‘ o 606 i. 641 P .2d 823  
(1 9 8 2 ); Lacquement v. S ta te . C t. App. Op. 
No. 85  (F i le  No. 5 74 1 ), 644  P .2d  8 56
(1982 ).

Sec. 12.55.025. Sentencing procedures, (a) When imposing atsen­
tence of imprisonment exceeding 90 days or upon a conviction of a 
violation of AS 04, a regulation adopted under AS 04, or an ordinance 
adopted in conformity with AS 04.21.010, the court, shall prepare, as 
a part of the record, a sentencing report which includes the following:
(1)a verbatim record of the sentencing hearing and any other 

in-court sentencing procedures;
(2) findings on material issues of fact and on factual questions 

required to be determined as a prerequisite to the selection of the 
sentence imposed;
(3) a clear statement of the terms of the sentence imposed; and
(4) recommendations as to the place of confinement or the manner 

of treatment.
(b) The sentencing report required under (a) of this section shall he 

furnished within 30 days after imposition of sentence to the Depart­
ment of Law, the defendant, the division of corrections, the state Board 
of Parole if the defendant will be eligible for parole, and to the Alcoholic 
Beverage Control Board if the defendant is to be sentenced for a con­
viction of a violation of AS 04, a regulation adopted under AS 04, or an 
ordinance adopted under AS 04.21.010.
(c) Except as provided in (d) and (o) of this section, when a defendant 

is sentenced to imprisonment, his term of confinement commences on 
the date of imposition of sentence. A defendant shall receive credit for 
time spent in custody pending trial, sentencing, or appeal, if the 
detention was in connection with the offense for which sentence was 
imposed. A defendant may not receive credit for more than the actual 
time he spent in custody pending trial, sentencing, or appeal. The time 
during which a defendant is voluntarily absent from official detention 
alter he has been sentenced may not be credited toward service of his 
sentence.
(d) A  sentence of imprisonment shall be stayed if an appeal is taken 

and the defendant is admitted to bail. If an appeal is taken and the 
defendant is not admitted to bail, the Department of Health und Social 
Services shall designate the facility in which the defendant shall be 
detained pending appeal or admission to bail.
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