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(b) The delivery of aviation fuel by aviation fuel suppliers 

into drums may not be considered, by itself as a matter of law, 

to constitute conduct described in (a)(1) of this section.
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January 12, 1984

TO: Representative John Cowdery
ATTN: Merrill Sikorski

FROM: Nancy P e a s e v / ^ w u ^ « « -
Legislative Analyst

RE: Product Liability Laws for Aviation Gasoline
Research Request 83-249

Merrill Sikorski of your office requested information regarding product 
liability for aviation gasoline in other states. He expressed a special 
interest in legislation that would limit the liability of suppliers and 
distributers of aviation gasoline.

I contacted Chevron USA, the Office of Air Worthiness Standards of the 
Federal Aviation Administration (FAA), the Aircraft Owners and Pilots 
Lobbying Association, and the aeronautics and consumer protection agencies 
in Alaska and five other states. It appears that no states have laws which 
limit product liability for aviation gasoline. However^ several or the 
agencies I contacted mentioned other issues regarding the quality control 
of aviation fuel which may be of interest to you.

According to Thomas Horess, manager of the Propulsion Branch of the FAA's 
Office of Air Worthiness Standards, the FAA has seen no need to federally 
regulate aviation gasoline in the past. However, since August of 1982, 
the FAA has authorized the use of high octane automobile fuel in 12 or 
more models of general aviat on engines and airplanes. As a result, con­
cern has increased in several stat s over liability for auto fuel used in 
aviation. Automobile fuel normally is not subject to the strict quality 
controls that assure the purity of aviation gasoline. The FAA stipulates 
that automobile gas used in aircraft be handled according to the American 
Society of Testing and Materials (ASTM) standards for aviation gasoline. 
However, Mr. Horess said that the gasoline industry has difficulty control­
ling product quality at the gas station distribution level, a problem that 
has raised concern about product liability for the fuel suppliers.

Pat Chapman, a researcher for the Aircraft Owners and Pilots Lobbying 
Association, also mentioned the issue of product liability for automobile 
futl used ir: avia'ion. Mr. Chapman noted that the fuel manufacturers are 
increasingly concerned over major settlements and awards in product liabil­
ity lawsuits, but he could find no legislation addressing the issue in 
other states.
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Jim Day of Chevron's public affairs office in Anchorage reported that he 
was not aware of any efforts to legislate limits to liability for aviation 
fuel. However, Mr. Day mentioned that Chevron had refused to supply some 
remote fueling sites in Alaska in instances where facilities were inade­
quate to assure against fuel contamination. According to Mr. Day, general 
aviation in Alaska involves unique fuel liability situations which are not 
likely to have arisen in other states.

Mr. Sikorski indicated that he thought Ohio might have a law limiting the 
product liability of aviation fuel, but I could find no such law in the 
Ohio Revised Code or through talking with numerous Ohio state agencies. 
I contacted aeronautics and consumer protection agencies in four other 
states with similar negative results.

While no states have limited the liability for fuel products, approximately 
15 states have adopted ASTM quality standards for the production and han­
dling of petroleum products, and a few states have developed fuel inspec­
tion programs.1 Otherwise, states have little involvement in regulating 
fuel quality.

I am still trying to contact the Product Liability Defense 3ar, an associa­
tion of attorneys based in Washington D.C. If they can provide any further 
information on this issue, I will certainly pass it on to you.. However, 
it appears that no states have passed legislation to limit product liabil­
ity for aviation gasoline.

If we can assist you further on this or other issues, please feel free to 
contact us.

NP

1 Brad Parker, investigator for the Alaska Consumer Protection Agency, 
telephone conversation, December 20, 1983.



The importance of aviation, both commercial and general, to Alaskan 

communication and commerce cannot be overstated. It is common knowledge that 

more air miles per resident are flown in. A1 jska than in any other state; indeed, 

aviation is the only mechanism by which modern commerce and communication can 

be undertaken to the vast majority of Alaskan locations.

1. Marketing Aviation Fuels n  Alaska.

In order v.o fuel the ever growing aviation traffic in Alaska, it has 

become necessary to develop an enormous marketing system to distribute the rela­

tively few gallons of aviation fuel to many geographically diverse locations 

across the state. However, because of the increasing exposure to liability 

from the sale of aviation products, many companies have removed themselves from 

the Alaskan market. Due to the relatively low volume, and geographically 

diverse, aviation fuel market in Alaska, the increased exposure to liability 

has resulted in £ declining incentive to market aviation fuel in the state.

This is particularly true with aviation gasolines, as opposed to jet 

fuels. For the most part, jet fuels are used in commercial aviation where the 

volume sales are high, and the geographical distribution is not as great. 

Aviation gasoline constitutes a relatively minor portion of the total market 

for aviation fuels. On the other hand, because of its low volume, the relative 

multitude of individual sales, and the geographical diversity of the ultimate 

customers, aviation gasolines account for the greatest exposure to liability in 

the aviation fuel market.



For example, in 1981, Chevron U.S.A. Inc., the largest marketer of 

aviation fuels in the state of Alaska, sold a total of 375 million gallons of 

aviation fuel in the state. Of that total, jet fuel sales accounted for 360 

million gallons. Only 15 million gallons of aviation gasoline were sold. As 

stated before, although aviation gasolines account for only 4% of Chevron's 

annual aviation fuel sales, these sales provide, by far the greatest exposure to 

liability.

2. Aviation Fuel Refiners - Unprecedented Exposure to Liability .

Aviation fuel refiners are at an unfair disadvantage with respect to 

the sale of their products as opposed to the sale of other products by other 

companies. The exposure to liability is much greater than with almost any 

other product because ox the serious consequences of any aviation accident.

The court's development of the strict liability theory for defective 

products has created a legal situation wherein the refiner is virtually guilty 

until he proves himself innocent.

Because most refiners are large companies, the Deep Pocket Theory 

invites plaintiffs' attorneys to join them in actions even were liability is 

unlikely. Refiners may at times find it more economical to settle a case than 

spend thousands in defense, even when they believe there is no liability.

Even where the refiner is successful in defending such cases, the 

court's award of costs and attorneys' fees rarely represents even one-half of 

the actual expenditures. This, of course, does not even consider the in-house 

costs of the refiner in investigative ant administrative endeavors related to 

the litigation. In addition, where the court makes a cost award for attorneys' 

fees and costs incurred in defending such an action, collection of the award is 

never guaranteed and often is not possible.
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Examples of the effect of this increased exposure to liability are 

not difficult to find in Alaska. In 1980, Texaco quietly withdrew from the 

aviation fuel market because of the potential liability it faced. This removal 

prompted a letter from Governor Hammond to Chevron U.S.A. Inc., asking that 

Chevron do everything possible to remain in the aviation fuel market, and 

inquiring as no whether there might be any assistance the State of Alaska could 

render in that regard.

Union Oil Company withdrew from the aviation fuel market in Southeast 

Alaska sometime ago for rhe same reason. Others may do the same thing in 

Southcentral Alaska as a result of the Spernak Airways incident.

In that case, a plane carrying four people crashed on take-off at 

Merrill Field in Anchorage. It was determined that the cause of the crash was 

water in the gas lines of the airplane. According to the investigator for the 

National Transportation Safety Board (NTSB), the source of the water which 

contaminated the plane's fuel lines was the storage tanks kept by Spernak 

Airways at Merrill Field. Spernak Airways maintained a $500,000 general 

liability policy, and has settled the case for the policy limits. However, in 

spite of the NTSB's findings that the source of the water was the Spernak 

storage tanks, Union Oil was sued for damages in the amount of $5,000,000.

3. The Use of Barrels in the Distribution of Aviation Fuels.

Tn an attempt to reduce its exposure to liability, Chevron has declined 

to place aviation fuel in used barrels for distribution to the popular aviation 

market. Chevron continues to market aviation fuels in new barrels only in 

Alaska, and only as an accommodation to the unique reliance this state has on 

general aviation in remote areas where the most practical means of supply is by 

barrel. In all other states, Chevron will not sell aviation fue . in a barrel.

- 3 -



In this regard, it should be noted that there is no such thing as a

"sealed barrel." All barrels, whether new or used, are susceptible to moisture 

contamination particularly when they are stored outside in the widely fluctuating 

temperatures encountered in Alaska. During such fluctuations, when moisture is 

present on top of the barrel near the bung hole, moisture can be pulled right 

through the threads on the bung with the expansion and contraction of the 

barrel. There in thus no guarantee that uncontarainated, clean, dry fuel 

purchased in a new barrel will remain so when it is stored improperly.

Typical supply routes of aviation fuel in rural Alaska include the

following:

A) D i r e c t  p u r c h a s j  b y  t h e  c o n s u m e r  f r o m  a  C h e v r o n - o w n e d  b u l k  

p l a n t  -  s u c h  a s  t h e  b u l k  p l a n t s  l o c a t e d  a t  K o t z e b u e ,  Nome a n d  

B e t h e l .

B) P u r c h a s e  b y  a  C h e v r o n  a v i a t i o n  f u e l  d e a l e r  f r o m  a  C h e v r o n - o w n e d  

b u l k  p l a n t  a n d  s a l e  b y  t h e  C h e v r o n  a v i a t i  n f u e l  d e a l e r  t o  t h e  

c o n s u m e r .

C)  P u r c h a s e  b y  a n y o n e  a c t i n g  a s  a  " m i d d l e m a n "  f r o m  a  C h e v r o n - o w n e d  

n u l k  p l a n t  o r  a  C h e v r o n  a v i a t i o n  f u e l  d e a l e r  a n d  s a l e  b y  t h e  m i d d l e ­

ma n  t o  t h e  c o n s u m e r  o r  t o  a n o t h e r  m i d d l e m a n  -  s u c h  a n  u l t i m a t e

s a l e  b y  t h e  m i d d l e m a n  w o u l d  b e  o f  u n b r a n d e d  p r o d u c t .

C h e v r o n  h a s  l e a r n e d  t h a t  s o m e  o f  i t s  d e a l e r s  a n d  s o m e  " m i d d l e m e n "  wh o  b u y  

a v i a t i o n  f u e l  f r o m  C h e v r o n  h a v e  ( w h i l e  n o t  b e  u n d e r  a n y  o b l i g a t i o n  t o  d o  s o )  

a d o p t e d  C h e v r o n ' s  p o l i c y  o f  d e c l i n i n g  t o  d e l i v e r  a v i a t i o n  f u e l  i n  u s e d  d r u m s  

s u p p l i e d  b y  t h e  c u s t o m e r .

A r e c e n t  e x a m p l e  ma y  h e l p  t o  i l l u s t r a t e  t h e  c o m p l e x  s u p p l y  r e .  t o s  a n d  

t h e  i m p a c t  o n  r u r a l  r e s i d e n t s .



*

Representative Hurlbert lives in Sleetraute which is about 200 niles

up the Kuskokwim River from Bethel. The source of petroleum products including 

aviation gasoline, for this river system is Chevron's bulk plant in Bethel. 

Avgas can be purchased from Chevron FOB Bethel in new drums or 5 gallon pails 

or in bulk quantities delivered to a customer's barge or tank truck. There are 

two barge companies currently serving the river communities.

number of used drums down the river expecting to have the barge operator 

fill them directly from storage tanks or the barge. The barge operator was not 

a Chevron aviation fuel dealer but had purchased aviation gas in bulk from 

Chevron at Bethel. The barge operator, as an independent businessman, apparently 

adopted Chevron's policy regarding used drums and refused to fill them. 

Representative Hurlbert had to wait until bulk product was pumped ashore into 

another customers’ tank then move his barrels to that location for filling.

the lower 48 states concerning the sale and distribution of aviation fuels.

This program could prove deleterious to the flow of Alaska commerce if implemented 

in this state.

10,000-gallon deliveries and only to its own airport dealers that meet its 

quality specifications. All other wholesale purchasers must take delivery of 

such fuels in minimum 10,000-gallon allotments at a Chevron bulk plant when 

Chevron has certified that the carrying vehicle is appropriate for the transport 

of aviation fuels.

Sometime last fall Representative Hurlbert apparently had hauled a

A. Alternate Marketing Options

It should also be noted that Chevron has implemented a new program in

In the lower A8 states, Chevron will deliver aviation fuel only in
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TESTIMONY OF GEORGE DAY 
OF CHEVRON U.S.A. INC. BEFORE 

THE OUSE LABOR AND COMMERCE COMMITTEE 
CONCERNING HOUSE BILL 509 

FEBRUARY 2, 1984

Good Morning. My name is George Day, I am the Public 
Affairs Manager for Chevron U.S.A. Inc. in Anchorage. Chevron

markets a complete line of petroleum products throughout Alaska

and is the largest marketer of aviation fuels in the state. In

1983, Chevron sold a total of 160 million gallons of aviation

fuel in Alaska. Jet fuel sales ar counted for 147 million

gallons, and only 13 million gallcns of aviation gas were sold.

For this reason, Chevron is vitally interested in the passage of

HB 509.

Chevron has developed an extensive distribution system 

for supplying aviation fuels throughout the State of Alaska. 

Chevron recognizes that its primary responsibility is to deliver 

uncontaminated fuel to the next person in the distribution chain. 

Quality control is c.n ongoing process that requires constant 

supervision and the expenditure of much time and money. 

Nevertheless, inspection of the fuels for contaminants and for 

water is relatively easy. In order to demonstrate this, we have 

brought samples of jet fuel, Avgas 80, and Avgas 100.

[Demonstrate inspection process]

A description of our distribution process to the urban 

areas and to the bush areas of Alaska should help the committee 

members of understanding the liability problems faced by a 

aviation fuel refiner.



[Describe Eethel process]

The development of the theory of strict liability in 

products liability cases has greatly expanded the liability 

exposure of an aviation fuel refiner to fuel liability. As you 

may know, the plaintiff in a strict liability lawsuit need only 

demonstrate that he was sold a "defective product" by the 

defendant which caused damage to the plaintiff. The plaintiff is 

not required to demonstrate that the defendant's conduct in 

manufacturing or maintaining the product was negligent.

The essential distinction between aviation fuel and 

other products for which strict liability is imposed is that most 

other products such as automobiles or furniture or even airplanes 

are static in their quality once they have been manufactured. 

Generally speaking, barring unforeseen events, other products 

remain in the same form as they were immediately after their 

manufacture. However, the quality of aviation fuel is always 

subject to incremental change depending on the quality of the 

handling thereof.

At each stage of the distribution process, 

contamination is a distinct possibility that must carefully be 

guarded against. Fuel that is clean and dry going into a storage 

tank can come out wet, dirty, and/or contaminated depending on 

the quality of the storage and the method of handling. Once a

T e s t i m o n y  o f  G e o r g e  D a y
F e b r u a r y  2 ,  1 9 8 4
P a g e  2
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refiner has placed aviation fuel in the storage tanks of another 

person not under the refiner's control, we believe that it is 

unfair to hold the refiner liable for the continued quality and 

integrity of that fuel.

Nevertheless, because most refiners are large 

companies, plaintiffs' attorneys tend to join them in actions 

even where liability may be unlikely. Refiners may at times find 

it more economical to settle the case than spend thousands in 

defense, even when they believe there is no liability. In 

response to this increased exposure to liability, companies havj 

quietly withdrawn from the aviation fuel market in Alaska.

Texaco did so in 1980, and Union Oil Company has pulled out of 

the aviation fuel market in Southeast Alaska.

Barrels pose a particular dilemma for the refiner. 

Chevron continues to market aviation fuels in new barrel-, only in 

Alaska, and only as an accommodation to the unique reliance the 

state has on general aviation in remote areas where the most 

practical means of supply is by barrel. In all other states, 

Chevron does not sell aviation fuel in a barrel.

It is important to realize that there is no such thing 

as a "sealed barrel." All barrels, whether new or used, are 

susceptible to moisture contamination particularly when they are 

stored outside in the widely fluctuating temperatures encountered 

in Alaska. During such fluctuations, when moisture is present on

T e s t i m o n y  o f  G e o r g e  D a y
F e b r u a r y  2 ,  1 9 8 4
P a g e  3



the top of the barrel near the bunghole, moisture can be pulled 

right through the threads on the bung with the expansion and 

contraction of the barrel. There is thus no guarantee that 

uncontaminated, clean, dry fuel purchased in a new barrel will 

remain so when it is stored improperly.

Obviously, used barrels pose additional problems beyond 

subsequent contami.nation. No dealer has the facilities to 

complete an accurate inspection of barrels prior to refilling 

them. For these reasons, Chevron declines to r~fill used barrels 

with aviation fuel.

These problems combine to create strong incentive to 

discontinue the present marketing system in the state. For 

example, in the lower 48 states, Chevron will deliver aviation 

ruel only in 10,000-gallon deliveries and only to its own airport 

dealers v/ho meet its quality specifications . All other wholesale 

purchasers must take delivery of such fuels in minimum 

10,000-gallon allotments at a Chevron bulk plant after Chevron 

has certified that the carrying vehicles are appropriate for the 

transport of aviation fuels.

It is imperative that the State of Alaska take 

immediate steps to provide a fair economic climate that would 

allow the continued distribution of aviation fuels to all areas 

of the state.

T e s t i m o n y  o f  G e o r g e  D a y
F e b r u a r y  2 ,  1 9 8 4
P a g e  4



The sole purpose of HB 509 is to create a fair and 

reasonable business climate for aviation fuel refiners by 

removing unreasonable exposure to liability. This will go a long 

way toward assuring adequate supplies to remote geographical 

locations and to individual customers.

The means selected to achieve this objective are 

carefully tailored to meet the needs that have been stated.

Under HB 509, refiners are still subject to liability when they 

place fuel directly into aircraft. This is as it should be, 

since the refiuers have total control of the quality of the 

product up to final delivery.

Except for gross negligence, recklessness or 

intentional conduct, the refiner is not liable where the fuel is 

delivered ether than directly into an aircraft. The important 

point to note here is that once title and possession have passed 

from a refiner, the refiner no longer has control over the 

integrity of the fuel and should not be held liable therefor.

Aviation fuel refiners will not dismantle quality 

control programs merely because of the passage of this 

legislation. It should be again emphasized that refiners are 

still fully exposed to liability where they fuel airplanes 

directly. Thus, the dismantling of the quality control program 

which results in the delivery of contaminated fuel into an 

aircraft by a refiner would still fully expose the refiner to 

liability.

T e s t i m o n y  o f  G e o r g e  D a y
F e b r u a r y  2 ,  1 9 8 4
P a g e  5



Furthermore, even where the deliveries are not made 

directly into an aircraft, quality control programs will remain. 

The dismantling of a quality control program, and the use 

thereafter of little or no care in the manufacture of aviation 

fuel, may be held to bo "gross negligence" under the bill. Thus, 

the refiners' liability would be maintained in such situations.

HB 509 re-establishes the balance that has often been 

lost in the development of products liability law. Each entity 

in the distribution chain must take responsibility for its 

actions in handling aviation fuel, and must be held responsible 

for failure to do so properly. Aviation fuel refiners must 

continue to ensure quality control during the manufacture and 

distribution of the product. Wholesalers and retailers must also 

take adequate steps to ensure the continued integrity of the 

product during their part of the distribution chain. Finally, 

airlines and private pilots must continue to handle fuel in a 

safe manner and test for quality before and after each transfer. 

Only by following such procedures for each fuel transfer can the 

integrity of the aviation fuel be assured. It is for precisely 

these reasons that Chevron urges the adoption of HB 509.

T e s t i m o n y  o f  G e o r g e  D a y
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