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A l t h o u g h  n o t  q u a n t i f i a b l e  a t  t h i s  t i m e ,  t h i s  b i l l  h a s  t h e  

p o t e n t i a l  f o r  c a u s i n g  a  s i g n i f i c a n t  f i s c a l  i m p a c t  o n  t h e  

D e p a r t m e n t  o f  L a w ,  t h e  P u b l i c  D e f e n d e r  a n d  t h e  C o u r t  S y s t e m .  A  

p r o b l e m  w i l l  a r i s e  a s  t h e  c r i m i n a l  d e f e n s e  b a r ,  w h i c h  n o w  

d i s q u a l i f i e s  s o m e  j u d g e s  3 0 %  t o  4 0 %  o f  t h e  t i m e ,  a n d  s o m e  e v e r ?  

m o r e ,  b e g i n s  t o  s e e k  d i s q u a l i f i c a t i o n  f o r  c a u s e .  T h i s  l a t t e r  

f o r m  o f  d i s q u a l i f i c a t i o n  w i l l  b e  t h e  o n l y  c o u r s e  l e f t  t o  t h e  b a r ,  

t o  h a v e  a n  a c t i o n  h e a r d  b e f o r e  a  j u d g e  t h e y  b e l i e v e  w i l l  b e  m o r e  

f a v o r a b l e  f o r  t h e i r  c a s e ,  i f  t h e  s t a t u t o r y  r i g h t  o f  p e r e m p t o r y  

d i s q u a l i f i c a t i o n ,  g r a n t e d  b y  A S  2 2 . 2 0 . 0 2 2  i s  r e p e a l e d .  A s  a  

r e s u l t ,  a  s u b s t a n t i a l  m o t i o n  p r a c t i c e  w i l l  d e v e l o p  t h a t  c o u l d  

r e q u i r e  a  s i g n i f i c a n t  a m o u n t  o f  p r o s e c u t o r  t i m e .  A d d i t i o n a l l y ,  

e n a c t m e n t  o f  t h i s  b i l l  w i l l  a l s o  r e s u l t  i n  n u m e r o u s  a p p e a l s  t o  

t h e  S t a t e  S u p r e m e  C o u r t  q u e s t i o n i n g  w h e t h e r  o r  n o t  t h e  r e p e a l  o f  

A S  2 2 . 2 0 . 0 2 2  r e q u i r e s  a  t w o - t h i r d s  m a j o r i t y  v o t e  o f  t h e  

l e g i s l a t u r e  b e c a u s e  o f  t h e  b i l l ' s  e f f e c t  o f  r e p e a l i n g  C r i m i n a l  

R u l e  2 5 .
\

W i t h o u t  a n y  p r i o r  e x p e r i e n c e  t o  g u i d e  u s ,  t h e  

d e p a r t m e n t  i s  h e s i t a n t  t o  s p e c u l a t e  o n  t h e  a c t u a l  c o s t  t h a t  t h i s  

b i l l  m i g h t  c a u s e .  T h e  d e p a r t m e n t  d o e s  b e l i e v e  t h a t  t h i s  b i l l  

w i l l  h a v e  t h e  e f f e c t  o f  h a m p e r i n g  i t s  o v e r a l l  a b i l i t y  t o  

p r o s e c u t e  c r i m i n a l  o f f e n s e s ,  b y  d i v e r t i n g  a l r e a d y  d i m i n i s h e d  

r e s o u r c e s  f r o m  m o r e  c r i t i c a l  m a t t e r s  c u r r e n t l y  h a n d l e d  s u c h  a s  

v i o l e n t  c r i m e s ,  s e x u a l  a s s a u l t ,  c h i l d  a b u s e  a n d  D W I .  A n y  c o s t  

e s t i m a t e  a t  t h i s  t i m e  w o u l d  b e  s p e c u l a t i v e . .  H o w e v e r ,  i f  j u s t  5 %  

o f  o u r  a v a i l a b l e  d i s t r i c t  a t t o r n e y  t i m e  w e r e  l o s t  t o  u n n e c e s s a r y  

m o t i o n  p r a c t i c e ,  a t  a  w e i g h t e d  c o s t  o f  $ 1 2 0 , 0 0 0  p e r  a t t o r n e y ,  

i n c l u d i n g  s u p p o r t  c o s t s ,  t h e  c o s t  w o u l d  b e  a b o u t  $ 3 6 0 , 0 0 0 .  T h i s  

i s  a  v e r y  c o n s e r v a t i v e  f i g u r e  a n d  t h e  a c t u a l  c o s t  m a y  b e  

s u b s t a n t i a l l y  g r e a t e r .
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Pouch V, Slate Capilol 
Juneau, Alaska 99811 

(907) 465-3991

» February 3, 1984

MEMORANDUM

TO: Representative Ramona Barnes

FROM: Heidi Borson Paine-f]fĉ
Legislative Analyst

RE: Peremption of Judges
Research Request 84-026

Jim Wood of your staff requested information on the peremption of 
judges in Judicial District 3. He specifically asked for a breakdown 
of total peremptions by judge according to criminal and civil cases. 
The requested information follows:

District 3 Peremptions by Judge 
Calendar Year 1983

District Court Judges

Judge Locati on Criminal Case Civil Case

Hornaday Homer 234 1

Bos shard Valdez 1 0

Anderson Anchorage 9 2

Andrews Anchorage 11 0

Finn Anchorage 8 1

Fuld Anchorage 12 1

Mason Anchorage 4 1

Tucker Anchorage 121 5

Subtotal --District Court 400 ' 11
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Superior Court Judges

Judge Location Criminal Case Civil Case

Cranston Kenai 0 20

Madsen Kodi ak 19 S

Cutier Pa liner 0 18

Ruckalew Anchorage 3 14

Carlson Anchorage 22 133

Johnstone Anchorage 0 79

Moody Anchorage 46 13

Moore Anchorage 0 3

Hanson Anchorage . * 3 44

Riplry Anchorage 34 3

Rowland Anchorage 0 12

Serdahley Anchorage 0 7

Shortel1 Anchorage 0 32

Soutor Anchorage 1 27

Subtotals- -Superior Court 128 289

T OTAL--D istrict ?> Superior Courts* 528 300

*These figures indicate the total peremptions reported to the Adminis­
trative Di rector's Office of the Alaska Court- System. The totals 
also idelude 16 recusals, cases in which a judge disqualifies himself 
or herself because of interest or prejudice.
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H O U S E  O F  R E P R E S E N T A T I V E S  

R E S E A R C H  A G E N C Y

Pouch Y, State Capitol 
Juneau, Alaska 99811 

(907) 465-3991

January 24, 1984

MEMORANDUM

TO: Representative Milo Fritz

FROM: Heidi Borson-Paine-l^^
Legislative Analyst

RE: Peremption of Judges
Research Request 84-003

To respond to your request for information concerning^the incidence 
and cost of the peremption of judges in Alaska for 1983, we contacted 
the administration of the Alaska Court System, However, because we 
found that no central records are kept on peremption rates or costs, 
we contacted the presiding judges and court administrators in each 
of Alaska's four judicial districts. Most area court administrators 
in the individual judicial districts were able to provide us with 
accurate estimates of the total peremptions for 1983; however, District 
2 did not have any records of peremptions and therefore was only able 
to supply an educated guess.

Review of Peremption Provisions in Alaska

Currently, there are two means by which a party may perempt a judge 
without proving cause 1n district and superior courts. First, under 
Alaska Statute 22.20.022, if a party or a party's attorney files an 
affidavit alleging under oath that a fair and impartial trial cannot 
be obtained under the assigned judge, the presiding district court 
judge, without requiring proof, must assign the case to another judge 
in that district. If another judge in the appropriate court is not 
available, then the chief justice of the supreme court will assign a 
judge to the case. No more than one affidavit each may be filed by 
the prosecution or defense.

Second, under Alaska Rules of Court, Criminal Rule 25 and Civil Rule 42, 
both the prosecution and defense are entitled as a matter of right to 
one change of judge in actions pending in the district and superior 
courts. This provision applies in both civil and criminal cases. A 
person wishing to exercise his or her right is required to file a 
Notice of Change of Judge; however, the party is not required to speci­
fy the grounds for changing. A Notice of Change of Judge must be 
filed before the commencement of the trial and within five days after
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notice that the case has been assigned to a specific judge (see attach­
ment A for copies of the statute and specific Rules of Court). The 
intent of House Bill 447, as you described it, is to reduce the number 
of peremptions without cause by repealing AS 22.20.022. The impact 
this legislation would have on the incidence of peremptions is difficult 
to predict. However, according to attorney Don Bauermeister of the 
Alaska Court System, people could still perempt an assigned judge 
without proving cause by filing a Notice of Change of Judge under 
Rules 25 and 42 of the Alaska Rules of Court. Consequently, to elimi- 
nata all provisions for peremption without cause, i_t wou 1 d be neces- 
sary t£ repeal AS 22.20.022, as wel 1 as rescind Rules 25 and 42 of the 
Alaska Rules of Court. Because Alaska Rules of Court are promulgated 
by the Alaska Supreme Court, rescinding the court rules would require 
a two-thirds vote of the members in both the Senate and the House, un­
der the State Constitution, Article IV, Section 15 (see attachment B).

Number of Peremptions

As indicated earlier in this memorandum, Alaska is divided into four 
judicial districts. District 1 includes judges in Ketchikan, Juneau, 
Sitka, Wrangell and Petersburg. District 2 includes judges in Nome, 
Bethel, Barrow and Kotzebue. The superior and district court judges 
in District j are located in Anchorage, Kodiak, Palmer, Kenai, Homer 
and Valdez. In District 4, the superior and district courts are all 
located in Fairbanks; however, the Fairbanks judges also cover peremp­
tions in Bethel.

In 1983, there were a_ total of 1 ,770 peremptions in Alaska district and 
superior courts. This total does not include recusals which accounted
for an additional 188 changes in case assignments. Recusals refer to
instances in which a judge disqualifies himself or herself from hearing 
a lawsuit because of interest or prejudice. In District 1, 398 peremp­
tions occurred, 331 in District Court and 67 in Superior Court. In 
District 2, area court administrator Mike Hall estimated that judges 
were pereinpted approximately 44 times; however, he was not able to
provide a breakdown of the total for superior and district courts. 
Superior and district judges in District 3 accounted for a total of
937 peremptions, 407 in district court and 530 in superior court. 
Finally, in District 4, judges were perempted 391 times, 250 in dis­
trict court and 141 in' superior court. This information is also pre­
sented in Table 1.

For purposes of comparing the number of cases pereinpted to the number 
of total cases, we collected the number of nontraffic case filings 
from each district. We did not include the traffic filings because 
they are comprised mainly of traffic tickets, which rarely involve
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peremptions. The total filings for fiscal year '.983 in all four judi­
cial districts is 59,854 cases. Therefore, peremptions were involved 
in approximately three percent of all cases in Alaska in 1983.*

TABLE 1
PEREMPTIONS, RECUSALS & NON-TRAFFIC FILINGS— 1983

District
One

PEREMPTIONS (CY 63)

District
Two

District
Three

Di strict 
Four

District Court 331 N/A 407 250
Superior Court 67 N/A 530 141
Total 393 44 937 391

RECUSALS (CY 83)

District Courv 17 N/A 4 12
Superior Court 47 N/A 12 71
Total 64 25 16 83

NON-TRAFFIC BRINGS (FY 83)

District Court 6,658 1,633 26,419 6,775
Superior Court 2,274 776 11,732 3,582
Total 8,932 2,414 38,151 10,357

Totals

988*
738*

1,770

33*
130*
188

41,490
18,364
59,854

*Subtotals do not include District 2 information.
N/A = not available.

Prepared by House Research Agency, January 1984.

Peremptions are not distributed evenly among districts or among judges 
within each district. For exiir.ple, District 1 has five superior 
court judges and two district court judges; however, in 1983, Judge 
Williams, a district court judge in Juneau, accounted for 320 of the 
total 398 peremptions in District 1. Furthermore, six judges accounted 
for 61 percent of all the peremptions statewide, or a total of 1,086 
of the 1,770 peremptions in 1983. Those judges, their locations and 
number of peremptions are as follows:

*Total case filings were recorcel on a fiscal year basis, whereas the 
number and costs of peremptions and recusals were reported on a calen- 
dar-year basis. However, we believe the information from the calendar- 
year roughly parallels that of the fiscal year.
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Di strict •i • Judge Williams, Juneau 320

Di strict 3: Judge Hornaday, Homer 235
Judge Carlson, Anchorage 155
Judge Tucker, Anchorage

District 4: Judge Cline, Fairbanks 150
Judge Connelly, Fairbanks 100

According to several of the judges we contacted, preemption rates may 
vary greatly from year to year. For example, Judge Ocok of the supe­
rior court in Bethel contended that the response of an individual judge 
to particular kinds of cases has a lot to do with the incidence of 
peremptions. Consequeitly, it is not possible to say that the number 
of peremptions in 198J will be matched again in 1984. In addition, 
because of the l'.ck of available data on peremption rates, we are not 
able to determine if the rate for 1933 was representative of the rates 
in previous years.

Cost of Peremptions

Information on the cost of peremptions in 1983 was extremely difficult 
to find. First, little information is collected on the cost of travel 
and per diem for peremptions. Second, many of the costs of peremption, 
such as lost efficiency, calendaring and other administrative problems 
are difficult to quantify. In an attempt, to provide you with an esti­
mate of the costs of peremptions in 1983, we contacted the area court 
administrators in each district, and Mr. Robert Fisher, Fiscal Officer 
for the Alaska Court System.

Chris Carlisle, area court administrator for District 1, had fairly 
in-depth records on costs of travel and per diem for Judge Gucker in 
1983. Judge Gucker is the District Court Judge ’n Ketchikan; however, 
he routinely sits in the Juneau District Court one week every month 
because of the high number of peremptions incurred by Judge Williams 
of Juneau. As indicated earlier, Judge Williams was pereinpted 320 
times in 1983. In 1983, the costs of per diem for the days Judge 
Gucker presided in the Juneau District Court amounted to $6,379. This 
amount also included the cost of transportation while in Juneau. In 
addition, the court spent $2,417 on his travel to and from Juneau. In 
1983, the total costs of travel and per diem for Judge Gucker to cover 
Judge Williams’ peremptions amounted to $8,796.

A1 Szal, area court administrator for District 3, estimated the costs 
of Judge Hornaday’s peremptions in the Homer District Court as approxi­
mately $10,000 per year,. This figure includes travel and per diem 
for both the judge who travels from Anchorage to replace Judge Horna- 
day, and in some instances for Judge Hornaday to travel to Anchorage
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to cover his replacement's cases. Judge Horneday's peremptions usually 
result in a judge traveling from Anchorage one week out of each month 
of the year. Mr. Szal estimated that hearing a case in Homer usually 
involves a three to four-day stay for the substitute judge. Mr. Szal 
cautioned that the actual costs of peremptions for Judge Hornaday 
could be more or less than $10,000 depending on the distances traveled 
by the replacement judges as well as on their length of stay.

Peremption;-, are usually more costly in rural locations such as Bethel. 
Mac Gibson, area court administrator for District 4 which covers peremp­
tions in Bethel, did not have a record of money spent on perempted
cases in Bethel. However, he was able to estimate the costs of cover­
ing the 20 cases perempted in Bethel in 1983. According to Mr. Gibson, 
a round trip ticket from Fairbanks to Bethel costs $436. However, 
because of the flight schedule, judge traveling to Bethel must 
usually overnight in Anchorage, and receives a per diem of $85 to 
cover that expense. While in Kethel, the judge pays $100 per night 
for a hotel and receives $40 a day for meals. The average length of 
stay in Bethel to hear a case is three days. The judge is then able to 
fly directly back to rairbatiks on the evening of the third day.

Given those figures, Mr. Gibson calculated that it costs approximately 
$841 per trip for a Fairbanks judge to preside over cases perempted in 
Bethel. In some instances this figure is doubled because the Fairoanks
judge is required to bring an in-court clerk along. However, to calcu­
late the total costs of covering perempted cases in Bethel for 1983, 
Mr. Gibson multiplied the cost per trip for an individual judge 
times the 20 cases perempted in 1983 and arrived at $16,820.

The estimated costs of travel and per diem for covering the peremptions 
i_n_ Homer, Bethel, and ’ ui Juneau's district court for three judges 
amounted to approximately $35,616. It should be noted that Judge 
Williams and Judge Hornaday have the two highest number of peremptions 
for 1983, and that the costs of peremptions in Bethel are usually the 
highest in the state because c; the distance and cost of living there.

After obtaining the above information from individual districts, we 
contacted Robert Fisher, Fiscal Officer for the Alaska Court System. 
Mr. Fischer estinif ted that $25,000 was spent per year for peremptions 
statewide. He explained that tije accounting office of the Alaska 
Court System arrived at that estimate after conducting a study of all 
travel and per cviem claims filed by superior and district court judges 
between July 1, 1982 and December 31, 1982. The claims which involved 
peremptions were totalled, and then that amount was doubled to come up 
with a yearly cost of $25,000 for FY 83.

Mr. Fisher believes that che estimate is accurate even if it appears low. 
He notes that the court system avoids greater costs by calendaring
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several perempted cases together in one area, so that a judge travel­
ing to that area may hear several cases per trip. In addition, he 
maintained that many of the total peremptions occur in Anchorage and 
Fairbanks, which allows for perempted judges to swap cases at no cost 
to the State because of the many judges in these locations.

However, according to Judge Tunley, Presiding Judge for District 2, 
swapping cases is not always feasible because of the 120-day limit 
within which some cases must be hea.d. In addition, he points out 
that individual cases progress at different rates, and that some 
perempted cases involve several trips for pre-trial, sentencing and 
other hearings.

Mr. Fisher agreed that the $25,000 estimate does not reflect all of the 
costs involved in peremptions. He pointed out that down time for 
judges, such as the time spent on airplanes and in transit to and 
from airports, also costs the State money. For example, >1r. Fisher 
estimated that the State pays a superior court judge approximately 
$86.00 per hour. If that judge spends two hours on a round trip flight 
from Anchorage to Homer and back, plus an additional two hours of the 
work day preparing to leave, traveling to the airport, ind waiting 
for a plane, the State pays the judge for four hours of foregone court 
work; this amounts to a total of $344.00 per trip. Judge Hornaday was 
perempted 235 times in 1983; however, it is not evident how many trips 
resulted from those peremptions. But if, for example, those 235 peremp­
tions resulted in 20 trips, down time could have cost the State 
approximately $6,880 for one judge's peremptions.

The peremption of judges also results in other costs which are net 
easily quantified. For example, Judge Scnultz, Presiding Judge for 
District 1, notes that the estimated total cost of peremptions in 
District 1 for 1983 does not reflect the administrative costs of (1) 
rescheduling Judge Gucker's cases in his own court when he is hearing 
cases pereinpted in Juneau, (2) the costs incurred when the magistrate 
in Ketchikan leaves his job to cover some of Judge Gucker's caseload 
while he's gone, or (3) the cost of lost efficiency. Judge Schultz 
contends that the normal disposition rate for a case in District 1, 
or the time it takes to reach a final settlement is 9U days. However, 
he asserted that the disposition rate * June**., has increased to 140 
days because of the high number of peremptions in the district court 
there, and the time each peremption involves.

We regret that we are unable to supply you with a single estimate of 
the costs of peremptions for 1983. The data is not available, and we 
are not in a position to estimate those costs with the information we 
have to date. If you would like us to attempt to gather additional 
information about the costs of peremptions, we will do so.



We hope the information we collected is useful to you. Please contact 
us if you have any further questions regarding this topic or any other 
topic of interest to you.

HBP

Attachments

Representative Fritz

January 24, 1984

Page 7
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Jtnlc 25. Judge— Disquulificatiniror Di&iliilily.

( a )  B e fo r e  T r ia l .  W h e re  a  ju d g e  o f  th e  s u p e r io r  c o u r t  is 
d is q u a li f ie d  o r  f o r  a n y  o th e r  re a s o n  is u n ab le  tr. sit in th e  
t r i a l  o r  h e a r in g  o f  a n y  p end ing  m a t te r , th e  p ro s  id . judge o r  
th e  c h ie f ju s t ic e  o f  th e  su p rem e  c o u r t  s h a l l d e s ig n a _  a n o th e r  
ju d g e  o f  th e  ju d ic ia l d is t r ic t  in w h ich  th e  m a t te r  is  pond ing , 
o r  a  ju d g e  te m p o ra r i ly  assigned  th e re to , to  h e a r  th e  m a tte r .

( b )  D u r in g  T r ia l .  I f  a  ju d g e  h o ld in g  s u p e r io r  c o u r t  be p re ­
ven ted  d u r in g  a  t r i a l  f r o m  c o n tin u in g  to  p re s id e  th e re in , th e  
p re s id in g  ju d g e  o r  th e  c h ie f ju s t ic e  o f  th e  su p rem e  c o u r t  s h a ll 
d e s ig n a te  a n o th e r  ju d g e  o f  th e  s u p e r io r  c o u r t  to  s i t  in  such  
no u r t  to  c om p le te  su ch  t r ia l ,  a s  i f  su ch  o th e r  ju d g e  had  hoes 
p re s e n t and  p re s id in g  f r o m  th e  com m encem en t o f  such t r ia l ,  
p ro v id ed , h ow ev e r , t h a t  f r o m  the  b eg in n in g  o f  th e  ta lc ing  o f  
te s t im o n y  a t  su ch  t r i a l  a  s te n o g ra p h ic  o r  e le c tro n ic  re c o rd  r . f  
such  t r i a l  s h a ll h a v e  been m ad e  so  th a t  th e  ju d g e  so  c on tin u in g  
m a y  fa m i lia r iz e  h im s e lf  w ith  th e  p re v io u s  p ro c e ed in g s  a t such  
t r ia l .

( c )  A f t e r  V e rd ic t . I f  b y  re a s o n  o f  ab sence  f r o m  th e  d is t r ic t , 
d ea th , s ic kn e ss  o r  o th e r  d is a b ility , th e  ju d g e  b e fo re  w h om  th e  
a c tio n  h a s  been tr ie d  is u n ab le  to  p e r fo rm  th e  d u tie s  t o  be p e r ­
fo rm e d  b y  th e  c o u r t  a f t e r  a  v e rd ic t  o r  f in d in g  o f  g u i lt , a n y  
o th e r  ju d g e  r e g u la r ly  s i l t in g  in o r  a s s ig n ed  to  the  c o u r t  m ay  
p e r fo rm  th o s e  du tie .s ; b u t  i f  su ch  o th e r  ju d g e  is s a t is f ie d  th a t  
he  c a n n o t p e r fo rm  th o s e  d u tie s  because  lie  d id  n o t p re s id e  a t  
th e  t r i a l  o r  f o r  a n y  o th e r  re a so n , he m ay  in h is  d is c re t io n  g ra n t  
a  new  t r ia l .

( d )  C h ange  o f  J u d g e  a s  a M a tte r  o f  P i 1.;!)! . In  a l l  c o u r ts  o f  
th e  s ta te , a  ju d g e  m ay  be p e re m p to r i ly  c h a lla n g c d  as fo l lo w s :

( 1 )  En(:!lcm ciit. In  a n y  c r im in a l c ase  in s u p e r io r  o r  d is ­
t r ic t  c o u r t , th e  p ro se cu tio n  and  th e  tle fen .se s h a l l cu rb  be e n ­
t it le d  a s  a m a t te r  o f  r ig h t  to  one change  o f  ju dge . W h e n  m u l- 
t ip le  d e fe n d an t', a rc  u n ab le  to  a g re e  upon  th e  ju d g e  to  b o a r 
th e  case , th e  t r i a l  ju d g e  m ay . in  the  in te re s t  o f  ju s t ic e , g iv e  
them  m o re  th a n  one ch ange  as a  m a t te r  o f  r ig h t ;  th e  p ro s e ­
c u to r  s h a l l be e n t it le d  t o  t lie  sam e  n u m b e r o f  ch anges  a s  a l l 
th e  d e fe n d a n ts  com b ined .
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(21 P rocnhirr. A t  th e  tim e  re q u ire d  f o r  f i l in g  th e  om n i­
b u s  h e a r in g  fo rm , o r  w ith in  f iv e  ria^ s a f t e r  a  ju d g e  is assigned  
th e  ease  f o r  t lie  f i r s t  tim e , a  p a r ly  m a y  e x e rc ise  his r ig h t  to 
c h an g e  o f  ju d g e  b y  n o tin g  th e  re q u e s t o n  the  om n ibu s h ea rin g  
fo rm  o r  b y  f i l in g  a  "N o t ic e  o f  C h an g e  o f  J u d g e "  s igned  by 
coun se l, i f  a n y . s t a l in g  th e  nam e o f  th e  ju d g e  to  he changed . 
A  ju d g e  m a y  h o n o r  a  t im e ly  in fo rm a l re q u e s t f o r  change o f  
ju d g e , e n te r in g  upon  th e  re c o rd  th e  d a te  o f  th e  re.(UC I  and 
th e  nam e o f  th e  p a r t y  re q u e s tin g  it.

( 3 )  lie-A ssignm ent. W h en  a  re q u e s t f o r  change o f  ju d g e  
is  t im e ly  f i le d  u n d e r th is  ru le , th e  ju d g e  s h a ll p roceed  no f u r ­
t h e r  in th e  a c tion , e xcep t to  m ak e  su c li t e m p o ra ry  o rd e rs  a s  
m a y  be a b s o lu te ly  n e c e s sa ry  to  p re v e n t im m ed ia te  a n d  ir re p ­
a ra b le  in ju r y  b e fo re  the  a c t io n  can  l>o t r a n s fe r r e d  to  a n o th e r 
ju d g e . H ow ev e r , i f  th e  n am ed  ju d g e  is  th e  p re s id in g  ju d g e , lie 
s h a l l  c on tin u e  to  p e r fo rm  th e  fu n c t io n s  o f  th e  p re s id in g  ju d g e .

( 4 )  Tim eliness. F a i lu r e  to  f i le  a  t im e ly  re q u e s t p rec ludes 
a  ch an ge  o f  ju d g e  u n d e r th is  ru le  a s  a  m a t te r  o f  r ig h t .

( 5 )  W aiver. A  p a r ly  lo se s  h is  l ig h ts  u n d e r th is  ru le  to  
c h an g e  a  ju d g e  w h en  he  a g re e s  to  th e  a s s ig nm en t o f  the  case 
t o  a  p a r t ic u la r  ju d g e  o r  p a r t ic ip a te s  b e fo re  h im  in an  om n ibus 
h e a r in g , a n y  sub sequen t p r e t r ia l h e a r in g , a  h e a r in g  u n d e r R u le  
1 1 , o r  th e  c om m encem en t o f  t r ia l .  N o  p ro v is io n  o f  th is  ru le  
s h a l l  b a r  a  s t ip u la t io n  a s  to  th e  ju d g e  b e fo re  w h om  a  p lea  o f  
g u i lt y  o r  o f  n o lo  c on ten d e re  s h a l l be ta k e n  u n d e r R u le  I t .  
(A m en d ed  b y  S u p rem e  C o u r t  O rd e r  1 8 5  e f fe c t iv e  J u ly  1 ,1 9 7 4 ;  
a n d  b y  S u p rem e  C o u r t  O rd e r  2 9 2  e f fe c t iv e  F e b ru a ry  21 , 
1 9 7 8 )

(b) CROSS REFF.R BNCE: Crlm. Form 34
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1. S im p li f ic a l ion o f  l l i o  issues .
. 2 . P o s s ib i l i t y  o f  o b ta in in g  a dm iss io n s  o f  fa c t  and  docum en ts  
w h ich  w ill a v o id  u T m c c e s s ir jrp ro o f . -------------------------

3 . T h e  n u m b e r o f  e x p e r t  w itn e sse s  o r  c lia racU u* w itn e sse s  o r  
o th e r  w itn e sse s  w h o  a r e  to  g ive  te s t im o n y  o f  :i c u m u la t iv e  n a ­
tu re .

4 . Such o t h e r  m a t te r s  ns m a y  a id  in the  d isp o s it io n  o f  the 
p roceed ing .
D A T E D : _________________

S u p e r io r  C o u r t  Judge

34. Order Transferring Case to Another Judge 
[Cr.R. 25(b)]

T lie  H o n o r a b le __________________   J u d g e  o f  th e  S u p e r io r  C o u rt
f o r  t h e ________________Ju d ic ia l D is tric t., h a v in g  been p re v en te d
f r o m  p re s id in g  fu r t h e r  in  th e  t r i a l  o f  th is  a c t io n , it is h e re b y  

O R D E R E D  th a t  p u rs u a n t  to  C r im in a l R u le  2 3 ( b ) ,  th e  H o n ­
o ra b le  _________________ , J u d g e  o f  the. S u p e r io r  C o u r t  f o r  the
______________ J u d ic ia l D is t r ic t  be d e s ig n a ted  to  c om p le te  the
t r i a l  in  th e  s am e  m an n e r a s  i f  he h ad  been p re sen t and  p re ­
s id in g  f r o m  th e  com m encem en t o f  su ch  t r ia l ,  a nd  it  is  fu r t h e r  

O R D E R E D  th a t  a  s te n o g ra p h ic  o r  e le c tro n ic  re c o rd  o f  such 
t r i a l  f r o m  t lie  b eg in n in g  o f  th e  ta k in g  o f  te s t im o n y  a t  such 
t r i a l  s h a l l be m ade a v a i la b le  b y  t lie  c le r k  o f  t lie  c o u r t  to  t lie
H o n o r a b le _________________ so  th a t  lie  m a y  fa m i lia r iz e  h im se lf
w ith  th e  p re v io u s  p ro ceed ing s  a t  su ch  t r ia l.
D A T E D : _________________

[C h ie f  J u s t ic e  o f  th e  S u p rem e  C o u r t  
o r

P re s id in g  Ju d g e ]

C r F  22
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R u le  42 . C on so lid a tio n—Sepa ra te  T r ia ls — 
Change o f  Judge.

(a) C onsolidation . When actions involving a common 
question of law or fact are pending before the court, it may 
order a joint hearing or (rial of any or oil the matters in issue in 
Ih2 actions: it may order all the actions consolidated; and it 
may make such orders concerning proceedings therein as may 
tend to avoid unnecessary costs or delay.

(h) Separate  T ria ls .  The court, in furtherance of conven­
ience or to avoid prejudice, or when separate trials will he 
conducive to expedition and economy, may order a separate 
trial of any claim, cross-claim, counterclaim, or third-party 
claim, or of any separate issue or of any number of claims, 
cross-claims, counterclaims, third-party claims, or issues, al­
ways preserving inviolate the right of trial by jury as declared 
by the Alaska Constitution and Statutes of Alaska.

(c) C hange o f  J u d g e  n&? a Matter o f  R ight. In all courts of 
the state, a judge or master may he peremptorily challenged as 
follows:

(1) M a ilin ' n f  P ro c e e d in g s . In an action pending in the 
Superior or District Courts, each sitli- is entitled as a matter of 
right to a change of one judge and of one master. Two or more 
parties aligned on the same side of an action, whether or not 
consolidated, shall he treated as one side for purposes of the 
right to a change of judge, but the presiding judge may allots an 
additional change of judge to a party whose interests in the 
action are hostile or adverse to the interests of another party on 
I he same side. A party wishing to exercise his right to change of 
judge shall file a pleading entitled "Notice of Change of 
Judge." The notice may he signed by an attorney, it shall stale 
the name of the judge to be changed, and it shall neither.specify 
grounds nor he accompanied by an affidavit. A judge may

* honor an informal request fur change of judge. When he does 
so, he shall enter upon the record the date of the request and the 
name of the parly or parties requesting change of judge. Such 
action sh a ll  constitute an exercise o f  the requesting  
party’s right to change of judge.

(2) I 'l l  in n  a n d  S e rv ic e . The notiee of change of judge shall

Al.o<k;i It iil 't’ 11 St I ’ll I2i>
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Is* f i i -  . p i c s  si«rv(vl o n  i! '̂  p a r t i e s .  tin* p : r s i . ! i * j i t  I :•*, 
•iiw* t in-  area c o u r t  a d t n i n i . o r . i t o r .  it a n y .  in n c c n t .i;*;» v w is h  
K »:l• • . A l a s k a  Kiil>*s o f  C i v i l  P r o c e d u r e .

(Ml TitiifH iit's* . Failure to rile a timely notice pie hides 
change of judge as ;i matter of right. Notice of change • ‘‘judge 
is timely if filed before commenrement of trial and within five 
days alter notice that (he case has been assigned to a specific 
indue. In a court location having a single resident bulge of the 
level of court in which the case is filed, the case shall be 
assigned to that judge when it is at issue upon a question of fact 
and the clerk shall immediate);, notify tlie parties in writing of 
such assignment. Where a party enters an action after the case 
has been assigned to a specific judge, a notice of change of 
judge shall also he timely if tiled hy the party before the 
commencement of trial and within five days after he appears nr 
files a pleading in the action.

U) UVmvr. A party waives his right toclmnge a particular 
judge its a matter of right when he knowingly pariiciput's 
before that judge in:

(i) Any judicial proceeding which concerns the merit.*: of 
the action and involves the consideration of evidence or of 
affidavits; or

(ii) A pretrial conference; or
t iii) T he com m encem ent o f  trial: or
(iv i If the parties agree upon a judge to whom t he .**;» s» i to 

be assigned. Stmh waiver is to apply only to the tigrcivi-upon 
judge.

I.'d A s a i t f n w i u  t>f Ac/Ui/t. After a notice of chance of 
judge is timely filed, the presiding judge shall immediately 
assign the matter to a new judge within that judicial district. 
Should that judge lie challenged, the presiding judge shall 
continue to assign the case to new judges within the judicial 
district until all parties have exercised or waived thei" right to 
change of judge or until all superior court judges, or all district 
court judges, within the judicial district have been challenged 
peiemptorily or for cause. Should all such judges in the district 
he disqualified, the presiding judge shall immediately notify 
the administrative director in writing and renuest that he 
obtain trom the Chief Justice an order assigning the case to
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another judge.
If a judge to whom an action has been assigned later becomes 

unavailable because of death, illness, or other physical or legal 
incapacity, the parties shall be restored to theirseveral positions 
and rights under this rule as they existed immediately before 
the assignment of the action to such judge. (Amended by 
Supreme Court Order 180 effective .July 1. 1971; by Supreme 
Court Order 258 effective November 15, 1970; by Supreme 
Court Order 202 effective December 81. 197f-- and by Supreme 
Court Order-165 effective June I, 1981)

la) CROSS RKI’KRKNCR: Civ. Form 7S



§ 22.20.022 A l a s k a  S t a t u t k s § 22.20.022

lorinl role. Keel v. Stole. Sup. Cl. Op. No. 
1290 (File No 28831. 552 l».2d 155 i I97KI.

C . Pn'i-ngraph (ii)(G).
M aintenance of ap p earan ce  of 

im partiality . — Paragraph (nitfil of this 
section does not provide for disqualifi­
cation where the sole concern is mainte­
nance of the appearance of impartiality. 
However, in light of the importance of 
promoting public confidence in the integ­
rity and impartiality of the judiciary, it 
would be well to permit disqualification 
under such circumstances. Amidon v. 
Stale. Sup. Ct. Op. No. 1999 (File No. 
3GG4I, GO-t P.2d 575 (1979).

Review of decisions u n d er p a ra ­
g raph  (a)(G). — The supreme court 
rejected the argument that the 
disqualification standards under para­
graph laHGI arc wholly subjective and 
therefore not amenable to appellate 
review. Clsarly, review is contemplated on 
a challenge for cause grounded in bias. The 
supreme court's duly to assure that judi­
cial proceedings comply with due process 
mandclcs appellate scrutiny of allegations 
of bias. ColTcy v. State, Sup. Ct. Op. No. 
1732 (File No. 3002). 585 l\2 d  514 (19781. 
modified on rehearing on other grounds, 
59G P.2d 10(1979).

Since the initial determination under 
paragraph (oKGl of this section has been 
placed in the discretion of the trial judge, 
that judge's decision should be given sub­
stantial weight. When the judge does not 
recuse himself or herself, the decision 
should be reviewable on appeal only ir it 
amounted to an abuse of discretion. 
Amidon v. State, Sup. Ct. Op. No. 1999 
(File No. 3GG41. GO I P.2d 575 (1979).

Collateral references. —
Disqualification of judge by relative's 

-ownership of slock in corporation which'is 
a parly to action. 8 Al.ll 295; 110 Al.Vl 472.

Right of party in cuurse of litigation to 
challenge title or authority of judge. 114 
At.lt 1207.

Disqualification ofjudge in pending case 
as subject to revocation or removal. ,\62
ALU G41.

Relationship ofjudge to one who is party 
in an official or representative capacity as 
disqualification. 10 ALR2d 1307.

Mandamus as remedy to compel 
ossertcdlv disqualified judge to recuse self 
or to certify his disqualification. 45 ALR2d 
937.

Relationship tc attorney as 
disqualifying judge. 50 ALR2d 143.

Disqualification ofjudge in proceedings 
to punish contempt against or involving 
himself or court of which he is a member. 
G4 Al.R2d COO.

Prior representation or activity as attor­
ney or counsel as disqualifying judge. 72 
ALR2d 443.

Time for asserting disqualification. 73 
ALR2d 1238.

Inlervcnor’s right to disqualify judge. 92 
ALR2d 1110.

Disqualification ofjudge for bias against 
counsel for litigant. 23 At.R3d 141G.

Disqualification of original trial judge to 
sit on retrial after reversal or mistrial. GO 
ALR3d 17G.

Disqualification of judge by r'qtc, in 
criminal case, for bias or prejudice. GS 
ALR3d 509.

Membership in fraternal or social club 
or order affected by a case as ground for 
disqualification ofjudge. 75 ALR3d 1021.

/-Vvi

! . ■
• ■

Sec. 22.20.022. Peremptory disqualification of a superior 
court judge, (a) If a party ora party’s attorney in a district court action 
or a superior court action, civil or criminal, files an affidavit alleging 
under oath the beliefthatn fair and impartial trial cannot be obtained, 
the presiding district court or superior court judge, respectively, shall 
at once, and without requiring proof, assign the action to another judge 
of the appropriate court in that district, or if there is none, the chief 
justice of the supreme court shall assign a judge for the hearing or trial 
of the action. The affidavit shall contain a statement that it is made in 
good faith and not for the purpose of delay.

(b) No judge or court may punish a person for contempt for making, 
filing or presenting the affidavit provided for in this section, or a 
motion founded on the affidavit.

(>2
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(cl The affidavit shall be filed w ith in five days sifter the ease is at 
issue tijion a question of fact, or w ith in  five days after the issue is 
assigned to a judge, whichever event occurs later, unless good cause is 
shown for the failure in  file it w ith in tha t time.

(d) A party or a party ’s attorney may not file more than one affidavit 
under th is section in an action and no more than two affidavits in an 
action. (§ 2 eh 48 S L A  1967; am § 6  eh 148 S L A  1968; am $ 1 eh 116 
SLA 1971)

Cross references. — For the courl 
rules on change of judge as a m atter of 
right, see Civ. R. 42 (cl and Cr. R. 25 id). 
Civil R. 42 (cl provides that a notice of 
change ofjudge . . .  "shall neither specify 
grounds nor be accompanied by an u/lida- 
vit."

E ditor's notes. — This section was

redrafted by the rcvisor of statutes to 
remove personal pronouns in conformity 
with AS 01.05.0311c) and 5 4. Chapter 58, 
SLA 1982.

Legislative h istory reports. — For 
report on ch. 48. SLA 19G7 (SB G6), see 
19G7 House Journal, p. 311.

NOTES TO DECISIONS

r making, 
ion. or a

I. Ccncral Consideration.
II. Application of Right of Peremptory

Challenge.
HI. Procedure.

I. GENERAL CONSIDERATION.
C onstitutionality . — A litigant is 

entitled to a fair hearing before a tribunal 
which is disinterested, impartial and 
unbiased, nnd a statute which affords that 
right by providing some means for 
showing bins nr lack of impartiality does 
not offend the principle of separation of 
powers of government. Channel Flying. 
Inc. v. Bernhardt, Sup. Ct. Op. No. 530 
(File No. 1082). 451 P.2d 570 (19G9).

Where no affidavit is necessary, n judge 
may be disqualified for good enusc. bud 
cause, or no cause at all. Bui where an 
affidavit is required, the assertion of bias 
or prejudice under oath is at least some 
showing or nn imputation of the fuel that 
the judge is disqualified, and this is suffi­
cient to save the statute from successful 
nltnck on constitutional grounds. Channel 
Flving. Inc. v. Bernhardt, Sup. Cl. Op. No. 
530 (File No. 10S2i, 451 P.2d 570 H9G9I.

This section is not constitutionally 
invalid as an attem pt to usurp the 
rule-making powers of I his court insofar as 
it provides for a peremptory 
disqualification of a judge. Channel 
Flying, Inc. v. Bernhardt. Sup. Cl. Op. No. 
530 (File No. 10821. 451 P.2d 570 1191591; 
Cidlcl* v. Stale. Sup. Ct. Op. No. 1295 
(File Nn. 2787). 552 P.2d (161 «197fti;

Wamsor v. State. Sup. Ct. Op. No. 1768 
(File No. 4 lGGi, 587 P.2d 232 (1978).

This section does not merely regulate 
procedure. With or without it the partic­
ular action in court takes the same course. 
The statute rather creates and defines a 
right — the right lo have a fair trial before 
an unbiased and impartial judge. This is 
something more than merely prescribing a 
method of enforcing a right. The main sub­
ject matter of the statute is substantive in 
nature nnd was within the province of the 
legislature to deal with. Channel Flying, 
Inc. v. Bernhardt, Sup. Ct. Op. No. 530 
(File No. 1082). 451 P.2d 570 (19G9I.

Legislative h istory. — See Peterson v. 
State, Sup. Ct. Op. No. 1411 (File No. 
2G42). 5G2 P.2d 1350 (1977).

This section reflects n fundam ental 
tenet of the A laska system of justice  
that every litigant shall have his rights 
adjudicated by a judge who is 
disinterested, impartial, and unbiased. In 
re G.K., Sup. Ct. Op No. 79G (File N09. 
1627. IG5-1. 1674). 497 P.2d 914 (1972).

This section codifies a fundamental 
tenet of the Alaska system of justice, the 
right to a hearing by a fair and impartial 
judge Kvnsnikoff v. State. Sup. Ct. Op. 
No. 1153 1 File No. 2JR3i. 535 P.2d 4(54 
1 19751

This section is designed to further the 
substantive right ol 3 litigant to a fair trial 
before nn unbiased ludge. Riley v. Slate. 
Sup. Ct. Op. No. 2038 1 File No 4072), (508 
P.2d 27 (1980).

68



liisqtial

Methoc 
Voting: 
Electio 
Contes l

Voting
Prccinc
Regislr

Genera
Electio

Qualified
Voters

officers o f the State.
( T h e  J i n e m l m r n t  ( u  ( h i s  s e c t i o n  w a s  a p p r u t - d  I n  i n r  v o t e r s  o f  

t h e  s t a t e  A u c u s t  2 7 .  19t>M a n d  b e c a m e  e f f e c t i v e  O c t o b e r  I I .  19G8.
T h e  w o r d s  ’ ’ a n d  t h e  c o m m i s s i o n  o n  j u d i c i a l  Q u a l i f i c a t i o n s "  w e r e  
I n c o r p o r a t e d  i n  t h i s  s e c t i o n . )

SECTION 14. Supreme court justices and supe­
rio r court judges while holding office may not 
practice law, hold office in a political party, or 
hold any other office or position o f profit under 
the United States, and the Slate, or its political 
subdivisions. Any supreme court justice or superior 
court judge filing for another elective public office 
forfeits his judicial position. ,

SECTION 15. The supreme court shall make and j 
promulgate rules governing the administration o f / 
all courts. It shall make and promulgate rules gov- i 
erning practice and procedure in civil and criminal 
cases in all courts. These rules may be changed by 5 
the legislature by two-thirds vote o f the members ; 
elected to each house. I

ISECTION 16. The chief justice of the supreme j 
court shall be the administrative head o f all courts. ; 
He may assign judges from one court or division J 
thereof to another for temporary service. The chief « 
justice shall, with the approval o f the supreme ^ 
court, appoint an administrative director to serve J 
at the pleasure o f the supreme court and to super- J 
vise the administrative operations o f the judicial | 
system. j

< n » v  a m e n d m e n t  I n  l i n t  s e c t i o n  w a s  a p p r m r d  b v  t h r  t u t o r s  o f  
t h e  s t a i r  A u g u s t  2 b .  1970 a n d  b e c a m e  e f f e c t i v e  O c t o b e r  10 . 1970 . C 
T h e  a m e n d m e n t  s u b s t i t u t e d  “ t h e  p l e a s u r e  o f  t h e  s u p r e m e  c o u r t "  < 
( u r  " h i s  p l e a s u r e "  i n  t h v  I j s I  s e n t e n c e . )

ARTICLE V

SUFFRACE AND ELECTIONS 1
1SECTION 1. Every citizen o f the L'niled States ! 

who is at least eighteen years o f age. who meets I 
registration residency requirements which may be ■
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C h r i s t i a n  M i n i s t e r s  A s s o c i a t i o n  o f  K a ch e m a k  B a y  
P . O .  B o x  2018  
H o m e r ,  A l a s k a  99603

D e c e m b e r  9 ,  1982

J u d g e  M ark  C .  R o w la n d  
3 0 J K  S t r e e t ,  C o u r t r o o m  D 
A n c h o r a g e ,  AK  99501

D e a r  J u d g e  R o w la n d ,

Y o u r  o f f i c e  a n d  t h e  j u d i c i a l  s y s t e m  a r e  h e l d  i n  h i g h  r e g a r d  b y  u s  and  
o u r  c h i l d r e n .  We v a l u e  j u s t i c e  a s  o n e  o f  t h e  k e y  i n g r e d i e n t s  i n  o u r  
d e m o c r a t i c  w ay o f  l i f e .  We r e g u l a r l y  i n s t r u c t  o u r  c h i l d r e n  t o  r e s p e c t  
t h e  lav ; a n d  t o  d e a l  i n  a j u s t  way w i t h  t h e i r  c o m p a n io n s  and  f e l l o w  
c i t i z e n s .

I n  t h i s  c o n t e x t  we c a n n o t  u n d e r s t a n d  w hy y o u  s h o u l d  o r d e r  Hom er D i s t r i c t  
C o u r t  J u d g e  J a m e s  H o r n a d a y  t r a n s f e r e d  t o  A n c h o r a g e  a g a i n s t  h i s  w i l l  and  
a g a i n s t  t h e  o v e r w h e lm in g  w i s h e s  o f  o u r  c o m m u n i t y .  A s  we u n d e r s t a n d ,  t h e r e  
i s  n o  p r e c e d e n c e  f o r  t h i s .

T h e r e f o r e ,  we a s k  — f o r  j u s t i c e  s a k e  — t h a t  J u d g e  H o r n a d a y  b e  r e t a i n e d  a s  
o u r  D i s t r i c t  C o u r t  J u d g e .  S e c o n d l y ,  y o u  s h o u l d  know  t h a t  we w h o l e ­
h e a r t e d l y  e n d o r s e  t h e  p o l i c i e s  o f  J u d g e  H o r n a d a y  i n  s e n t e n c i n g  DWI o f f e n ­
d e r s .  F i n a l l y ,  we r e q u e s t  t h a t  t h e  w h o l e  p e r e m p t i o n  p o l i c y  b e  r e v i e w e d  
i n  l i g h t  o f  t h e s e  c i r c u m s t a n c e s .

A j u d g e  s e r v e s  h i s  c o m m u n i t y  i n  an  e x c e p t i o n a l  m a n n e r .  H i s  p o l i c i e s  a r e  
s u p p o r t e d  b y  t h e  p e o p l e  h e  s e r v e s .  He i s  an  o u t s t a n d i n g  e x a m p le  f o r  
o u r  c h i l d r e n .  Y e t ,  h e  i s  t r a n s f e r e d  a g a i n s t  h i s  w i l l .  T h a t  s e e m s  a 
s t r a n g e  r e w a r d  — e v e n  s t r a n g e r  j u s t i c e .

S p e a k i n g  f o r  t h e  C h r i s t i a n  M i n i s t e r s  A s s o c i a t i o n ,  I  am

S i n c e r e l y  y o u r s ,

l e  R e v .  J o h n  D .  S c h m i d t ,  P r e s i d e n t  
2 3 5 -7 6 0 0

c c :  C h i e f  J u s t i c e  Edm ond  B u r k e



December 6, 1982

Judge Mark C. Rowland 
303 K Street 
Courtroom D 
Anchorage, AK 99501

Dear'Judge Rowland:

The community and surrounding areas of Homer is greatly dismayed 
to learn of your decision to transfer Judge James C. Hopnaday 
from Homer to Anchorage. We strongly urge your reconsideration 
in this matter.

Judge Hornaday has been an excellent judicial representative 
for Homer for many years. His home and family are here. We do 
not want to lose Judge Hornaday to this area.

This community has steadfastly supported Judge Hornaday1s 
courageous stand against the crime of drunken driving and we 
wholeheartedly support his sentencing procedures.

Please find attached petitions of support in favor of Hornaday 
being retained as District Judge in this area.

Sincerely,

HOMER CHAMBER OF COMMERCE
■f

' i 1 *• '} aA I).' (. I , i

cc: Governor Bill Sheffield
Judge Edmond Burke 
Homer City Council 
Kenai Peninsula Borough Assembly 
Roo. Milo Fritz 
Hugh Malone 
Sen. Paul Fischer 
Don Gilman

Jim Daily 
President

•!/;„
J

JD:lag 
Enclosures
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COMMUNITY MENTAL HEALTH CENTER

Box 2274 Homer, Alaska 99603-2274 
(907) 235- 7701

SftUov'.a X'

;c ?
R E S O LU T IO N  " ’ *

SOUTH P EN IN SU LA  MENTAL H E A LTH  A S S O C IA T IO N ,  INC 

D e c e m b e r  11 , 1982

W h e r e a s ,  J u d g e  Ja m es  H o rn a d a y  h a s  p r o v e n  t o  b e  an  e f f e c t i v e  and c o m p e te n t  
D i s t r i c t  C o u r t  J u d g e  s e r v i n g  t h e  Homer C o u r t ,  and

W h e r e a s ,  J u d g e  H o rn a d a y  was o v e r w h e lm in g  e n d o r s e d  b y  t h e  r e s i d e n t s  o f  h i s  
j u r i s d i c t i o n  d u r i n g  t h e  r e c e n t  e l e c t i o n ,  and

W h e r e a s ,  t h e  r i g h t  o f  t h e  S t a t e  J u d i c i a l  s y s t e m  t o  m ove a J u d g e  w i t h o u t  p u b l i c  
h e a r i n g  o r  o c h e r  p r o c e d u r a l  c o n s i d e r a t i o n s  i s  c u r r e n t l y  b e i n g  q u e s t i o n e d ,

B e  i t  h e r e D y  r e s o l v e d  t h a t  t h e  S o u t h  P e n i n s u l a  M e n t a l  H e a l t h  A s s o c i a t i o n  
r e q u e s t s  t h e  r e t e n t i o n  o f  J u d g e  H o rn a d a y  i n  t h e  Homer D i s t r i c t  C o u r t ,  and

B e  i t  f u r t h e r  r e s o l v e d  t h a t  t h e  j u d i c i a l  p r e - e m p t i o n  s t a t u t e s  i n  A la s k a  s h o u ld  
b e  t h o r o u g h l y  r e v i e w e d  and t h a t  t h e  p r o c e d u r e s  f o r  m o v in g  a J u d g e  f ro m  one  
j u r i s d i c t i o n  t o  a n o t h e r  s h o u l d  be  s t a n d a r d i z e d  t h r o u g h  p r o m u l g a t i o n  o f  
a p p r o p r i a t e  r e g u l a t i o n s .

R e s o l u t i o n  p a s s e d  a t  t h e  B o a r d  o f  D i r e c t o r s  m e e t i n g  on  D e c e r l e r  11, 1982.



C. R. BALDWIN
A T T O R N E Y

P. O. BOX 4210
KENAI. ALASKA 99611

TELEPHONE 19071 2 8 3 -7 167

December 23, 1982

Milo H. Fritz 
Box 158
Anchor Point, Alaska 99556

Dear Milo:

This letter is prompted by the article concerning your 
position on certain legal reforms you have proposed which 
appears in the December 20 issue of The Clarion.

You were quoted as indicating that you expected the 
legal profession to oppose your bill removing the right 
of peremptory challenges. I know of very few attorneys who 
have ever exercised their right to file a peremptory 
challenge against a judge. I, myself, have never filed one 
and I agree that no such right should exist. I have not made 
a study of other jurisdictions but would be very surprised 
if the right exists in very many states. Presumably, the 
law was originally passed by well meaning individuals who 
enjoy tinkering with the system. I wish you well in pushing 
the legislation and offer you my support.

I was surprised that you were quoted as indicating 
your interest in enacting legislation which would impose 
a limit on attorney's fees in probate matters. Although I 
do not do any probate work myself at the present time, it has 
been my experience in the past that after the passage of the 
Uniform Probate Act and the institution of simplified probate 
procedures, many attorneys are now charging fees which are 
lower than they Were in the past. In the case of a large 
estate I would suggest that a fee based upon the percentage 
of that estate would be unconscionable. From the attorney 
standpoint, it generally does not cost any more to probate a 
large estate than to probate a small one. Prior to the 
passage of the Uniform obate Act, that was not the case.

Philosophically, I am opposed, as I am sure you are,



Milo H. Fritz 
December 23, 1982 
Page Two

to the State interfering in contract relationships between 
professionals and their clients. I would suggest that a 
legislature which would concern itself with fees charged 
by an attorney to his client would also not hesitate in 
interfering with the fees charged by a physician to his 
patient. As a practical matter, a client who is overcharged 
by an attorney presently has recourse to the fee arbitration 
panel which operates under the auspices of the Alaska Bar 
Association. In light of the foregoing, I would request 
that you rethink your position on supporting a limit on 
attorneys fees.

Thank you for your attention to my comments. I wish 
you well in Juneau this year.

Very truly yours,

C. R. BALDWIN

CRB/hs



□  City Hall
Ph. (907) 235-8121

□  Port of Homtr
Ph. (907) 235-8597

□  Harbor Martar
Ph. (907) 23>i-8959

□  Public Worxt Dapt. 
Ph. (907) ‘235-8120

REPLY  TO :

□  City Engir aar
Ph. (907) i'35-6368

--------
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Box 335
Homer, Alaska 99603 C I T Y  O F  H O M E R

D ece m b er  6 ,  1982

The H o n o r a b l e  Mark Rowland 
P r e s i d i n g  J u d g e  o f  t h e  S u p e r i o r  C o u r t  
303 "K" S t r e e t  
A n c h o r a g e ,  AK 99501

D e a r  J u d g e  R o w la n d :

We, a s  a  c o m m u n i ty ,  s t r o n g l y  o p p o s e  t h e  t r a n s f e r  o f  
J u d g e  Jam es  H o r n a d a y .  J u d g e  H o r n a d a y ' s  s t a n c e  on d r u n k  
d r i v i n g  i s  l o o k e d  up o n  a s  a f a v o r a b l e  p u b l i c  s e r v i c e  i n  t h e  
c o m m u n i ty .  P e r h a p s  t h e  l a w s  o f  p r e - e m p t i o n  s h o u l d  be  
c l o s e l y  s c r u t i n i z e d  a n d  am ended  o u t  o f  n e c e s s i t y  i n  
a d m i n i s t e r i n g  a  t r i a l  c o u r t  s y s t e m .

I
J im  H o r n a d a y  i s  a n  a c t i v e  p a r t i c i p a n t  i n  c om m uni ty  

a f f a i r s ,  an  i m p e c c a b l e  f a m i l y  man,  a n d  c o n t r i b u t e s  s t r o n g  
s u p p o r t  t o  t h i s  r u r a l  c o m m u n i ty .  The t y p e  o f  p r o g r a m  he  
a d v o c a t e s  s e r v e s  t h e  i n d i v i d u a l  r i g h t s  o f  o u r  c i t i z e n s  t o  
t r a v e l  t h e  s t r e e t s  o f  Homer w i t h  l e s s  p r o b a b i l i t y  o f  b e i n g  
h a rm e d  by d r u n k  d r i v e r s .

As Mayor o f  Homer, I  p e t i t i o n  y o u  t o  c a n c e l  t h e  
t r a n s f e r  o r d e r  r e m o v i n g  J u d g e  H o r n a d a y  f rom  t h i s  com m u n i ty  
a s  D i s t r i c t  C o u r t  J u d g e .

‘ S i n c e r e l y ,

E r i e  C o o p e r  
Mayor

E C : l c r
CC: G o v e rn o r  B i l l  S h e f f i e l d

J u d g e  Edmond Burke  
D i s t r i c t  5 ,  L e g i s l a t i v e  D e l e g a t i o n



C I T Y  O F  H O M E R

H O M E R ,  A L A S K A

RESOLUTION 8 2 - 2 0 (S )
A RESOLUTION SUPPORTING A S T IF F  SENTENCING 
POL ICY  FOR DR IV ING  WHILE INTOXICATED (DWI)

WHEREAS, t h e  a b s e n c e  o f  s i d e w a lk s  i n  Homer r e q u i r e s  p e d e s ­
t r i a n s  t o  w a lk  a l o n g  t h e  t r a v e l e d  w a y s ,  s u b j e c t i n g  t h e m s e lv e s  t o  
p o t e n t i a l  v e h i c l e  a s s o c i a t e d  a c c i d e n t s ;  a n d ,

WHEREAS, s t u d i e s  w h ic h  h a v e  b e e n  c o n d u c te d  show t h a t  t h e  
h i g h e r  t h e  b l o o d  a l c o h o l  l e v e l ,  t h e  g r e a t e r  t h e  l i k e l i h o o d  o f  
an  a c c i d e n t ;  a n d ,

WHEREAS, t h e r e  h a s  b o e n  an  i n c r e a s e  i n  D .W . I .  c a s e s  o f  some 
s e v e n t y - s e v e n  p e r c e n t  (77% ) b e tw e en  1 9 8 0  and  1 9 8 1  i n  t h e  Hcmer 
D i s t r i c t  C o u r t ;  a n d ,

WHEREAS, t h e  C i t y  C o u n c i l  o f  t h e  C i t y  o f  Homer w is h e s  t o  
h a v e  l i f e ,  l i b e r t y  and  p r o p e r t y  p r o t e c t e d  f r o m  p o t e n t i a l  i n j u r y  
b y  p e r s o n ( s )  who d r i v e  w h i l e  u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l ;

NOW THEREFORE, BE IT  RESOLVED t h a t ' t h e  Common C o u n c i l  o f  t h e  
C i t y  o f  H om e r , A l a s k a ,  s u p p o r t s  a s t i f f  s e n t e n c in g  p o l i c y  f o r  
D r i v i n g  W h i l e  I n t o x i c a t e d  (D W I ) .

BE I T  FURTHER RESOLVED t h a t  c o p i e s  o f  t h i s  r e s o l u t i o n  be 
d i r e c t e d  t o  t h e  S t a t e  l e g i s l a t o r s  o f  A l a s k a .

DATED i n  H om er, A l a s k a  t h i s  1 4 t h  d a y  o f  J u n e ,  1 9 8 2 .
C ITY  OF HOMER

Sam M a t th ew s , M ayo r P r o  tern
ATTEST

K a ' th le e n  F .  H e r o l d ,  C i t y  C l e r k



TE ST IM O N Y  O F  JU D G E  JAM ES D .  HORNADAY, HOMER 
F e b r u a r y  2 ,  1983

M r .  C h a i r m a n  and l a d i e s  and  g e n t l e m e n  o f  t h e  C o m m i t t e e ,  t h a n k  y o u  f o r  h o l d i n g  
t h i s  h e a r i n g  and i n v i t i n g  me t o  a d d r e s s  t h e  C o m m i t t e e .  I  h o p e  I  am n o t  t h e  
m o n s t e r  j u d g e  t h a t  e v e r y o n e  h a s  b e e n  t a l k i n g  a b o u t .  My name i s  Jam es  D .
H o r n a d a y  and  f r o m  a p e r s p e c t i v e  o f  n e a r l y  20 y e a r s  i n  A l a s k a  I  am s p e a k in g  t o  
y o u  t o d a y  a s  a j u d g e .  T h e  j u d i c i a l  c a n n o n s  p e r m i t  and e v e n  r e q u i r e  t h a t  j u d g e s  
s p e a k  o u t  f o r  t h e  im p r o v e m e n t  o f  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e .  And  w i t h  a l l  o f  
t h e  co m m e n ts  b y  m any o f  my l a w y e r  f r i e n d s  I  f e e l  a  l i t t l e  l i k e  D a v id  when h e  
w e n t  u p  a g a i n s t  G o l i a t h .  T h e  men and women o f  good  w i l l  c a n  and do  d i f f e r  i n  
t h e i r  o p i n i o n s ,  and  i t  d o e s  r e m in d  a l i t t l e  o f  t h e  o l d  A l a s k a  a d a g e  t h a t  i f  t h e  
l a w y e r s  a r e  a g a i n s t  s o m e t h i n g  i t  m u s t  b e  w o r t h w h i l e .  I  w i s h  i t  w e r e  som eone  
e l s e  who was o n  t h e  l i n e  r a t h e r  t h a n  me, f r a n k l y  I  w o u ld  r a t h e r  b e  p l a y i n g  
b a s k e t b a l l  o r  w o r k in g  on  a  l e g a l  h i s t o r y  p r o j e c t .  B u t  t h e  q u e s t i o n  o f  t h e  
p e r e m p t o r y  c h a l l e n g e  i s  i n v o l v e d  w i t h  t h e  i n d e p e n d e n c e  o f  t h e  j u d i c i a r y  and t h e  
d e c r e a s i n g  r e s p e c t  f o r  t h e  j u d i c i a r y .  F i r s t  o f  a l l ,  t h e  p e r e m p t o r y  c h a l l e n g e  i s  
n o t  a f u n d a m e n t a l  c o n s t i t u t i o n a l  r i g h t ;  i t  d o e s  n o t  e v e n  e x i s t  a n y w h e re  i n  t h e  
F e d e r a l  s y s t e m ,  and  t h e r e  a r e  F e d e r a l  j u d g e s  i n  e v e r y  s t a t e  and t e r r i t o r y .  
A p p a r e n t l y  i t  d o e s  n o t  e v e n  e x i s t  i n  t h e  v a s t  m a j o r i t y ,  a b o u t  t w o - t h i r d s  o f  t h e  
s t a t e s .  A l a s k a  i s  i n  t h e  e x t r e m e  m i n o r i t y .  I t  d i d  n o t  e x i s t  i n  A l a s k a  u n t i l  a 
f e w  y e a r s  a g o  w hen  some l a w y e r s  p u s h e d  i t  t h r o u g h  t h e  L e g i s l a t u r e .  T h e  F e d e r a l  
s y s t e m  and t h e  m a j o r i t y  o f  s t a t e s  g e t  a l o n g  j u s t  f i n e  w i t h o u t  i t .  Now as  o n e  
e x a m p le ,  d r u n k  d r i v i n g  c a s e s  a r e  t h e  m o s t  s e r i o u s  p r o b l e m  f a c i n g  t h e  A l a s k a  
C o u r t  S y s t e m .  O v e r  h a l f  o f  a l l  t h e  j u r y  t r i a l s  i n  t h e  e n t i r e  C o u r t  S y s te m  a r e  
d r u n k  d r i v i n g  c a s e s .  D r i n k i n g  was i n v o l v e d  i n  o v e r  80% o f  t h e  t r a f f i c  
f a t a l i t i e s ;  o v e r  2 0 0  t h o u s a n d  a r e  k i l l e d  o r  i n j u r e d  a n n u a l l y  on o u r  n a t i o n ' s  
h i g h w a y s .  L e t ' s  make c l e a r  w h a t  t h e  L e g i s l a t u r e  h a s  a l r e a d y  d o n e ;  t h e  
L e g i s l a t u r e  h a s  p a s s e d  l e g i s l a t i o n  p r o v i d i n g  f o r  up  t o  o n e  y e a r  i n  j a i l  and 
$ 5 ,0 0 0  f i n e ,  r e v o c a t i o n  o f  l i c e n s e s  and c o m m u n i t y  w o r k .  Now t h e  s t a t u t e s  
s p e c i f i c a l l y  s t a t e s  t h a t  f o r  t h e  f i r s t  o f f e n s e  a d e f e n d a n t  i s  t o  r e c e i v e  n o t  
l e s s  t h a n  72 c o n s e c u t i v e  h o u r s .  I t  i s  t o o  s e r i o u s  a p r o b l e m  to  l e a v e  i n  t h e  
h a n d s  o f  t h e  a t t o r n e y s  and t h a t  i s  t h e  n o n e  e f f e c t  o f  t h e  p e r e m p t o r y  c h a l l e n g e  
w i t h o u t  c a u s e .  J u d g e s  a r e  c o n c e r n e d  a b o u t  t h e  p e r e m p t o r y  c h a l l e n g e ;  i t  i s  
a f f e c t i n g  s e n t e n c e s .  T h e  C h i e f  J u s t i c e  h a s  s t a t e d  p u b l i c l y  t h a t  t h e  p e r e m p t o r y  
c h a l l e n g e  m o d e r a t e s  s e n t e n c e s  and  t h a t  a j u d g e  h a s  t o  w a lk  a f i n e  l i n e  and i f  
t h e y  g e t  t o o  f a r  o v e r  t h e y  w i l l  be  re m o v e d  b y  t h e  p e r e m p t i o n .  I  was t o l d  b y  t h e  
p r e s i d i n g  j u d g e  t h a t  I  had t o  t a k e  p e r e m p t i o n s  i n t o  c o n s i d e r a t i o n  when I  
s e n t e n c e .  I t  i s  t h e  m o s t  f r e q u e n t  t o p i c  o f  c o n v e r s a t i o n  a t  t h e  A n n u a l  J u d i c i a l  
C o n f e r e n c e .  T h e  l e a d i n g  a u t h o r i t y  on c o u r t  d e l a y  c a l l e d  t h e  A l a s k a  p e r e m p to r y  
c h a l l e n g e  an a b s o l u t e  a b o m i n a t i o n ,  t h o s e  w e r e  h i s  w o r d s .  R e p r e s e n t a t i v e s  o f  t h e  
N a c i o n a l  C e n t e r  o f  S t a t e  C o u r t s  w e r e  amazed a t  t h e  e x i s t e n c e  o f  t h e  r e m o v a l  
w i t h o u t  c a u s e .  I  h a v e  h e a r d  j u d g e s  t e l l  t h e  C h i e f  J u s t i c e  t h e y  a r e  c o n c e r n e d  
a b o u t  t h e  p e r e m p t i o n .  I t  i s  a p r o b l e m  s t a t e - w i d e ,  n o t  j u s t  i n  H o m er .  You  h a v e  
h e a r d  t h e  l a w y c ’- i n  B e t h e l  and t h e  p r o b l e m s  t h e r e .  Y o u ' v e  h e a r d  t h e  j u d g e s  i n  
F a i r b a n k s .  I t  e x i s t s  i n  K o d i a k ,  K e t c h i k a n ,  J u n e a u  and a l l  o v e r  t h e  s t a t e ,  e v e n  
i n  m u l t i - j u d g e  a r e a s .  Now we a n n o u n c e d  a p a t t e r n  o f  s e n t e n c i n g  i n  d ru n k  d r i v i n g  
c a s e s  i n  H om er  a b o u t  a y e a r  ago  w h i c h  was e f f e c t i v e ,  b u t  s e n t e n c e s  w e re  c l e a r l y  
w i t h i n  t h e  s e n t e n c e s  p e r m i t t e d  b y  t h e  L e g i s l a t u r e .  F i f t e e n  d a y s  i s  l e s s  t h a n  5% 
o f  t h e  maximum p e n a l t y .  A l t h o u g h  t h e  a n n o u n c e d  p a t t e r n  i s  no l o n g e r  i n  e f f e c t  
and w as  r e s c i n d e d  w hen  t h e  h i g h e r  c o u r t  r u l e d  t h a t  i t  c o u l d  n o t  be  a p p l i e d .
T h e r e  a r e  s e n t e n c i n g  p a t t e r n s  i n  A l a s k a ,  a t t o r n e y s  k e e p  r e c o r d s  o f  t h e  s e n t e n c e s  
o f  j u d g e s .  So  t h e r e  a r e  p a t t e r n s  b u t  known o n l y  t o  t h e  j u d g e s  and t h e  l a w y e r s .  
T h e  p u b l i c ,  i n c l u d i n g  t h e  p o t e n t i a l  d e f e n d e r s ,  do  n o t  know t h e  p a t t e r n s .  I t  i s  
L im e  t o  o p e n  up t h e  S y s t e m  and b r i n g  i t  o u t  f r o m  b e h in d  t h e  c l o s e d  d o o r s  o f  th e



l e g a l  p r o f e s s i o n .  Now I  w as  a l a w y e r  f o r  10 y e a r s  and y o u  a r e  n e v e r  g o i n g  t o  
s a t i s f y  t h e  l a w y e r s  on  s e n t e n c i n g .  A b o u t  6  y e a r s  ago  we i n i t i a t e d  t h e  f i r s t  
w o rk  p r o g r a m ,  a l t e r n a t e  w o rk  p r o g r a m ,  f o r  d r u n k  d r i v e r s  i n  A l a s k a .  Some l a w y e r s  
s u p p o r t e d ,  b u t  o t h e r  c o m p la in e d  t h a t  w o r k  was a c r u e l  and u n u s u a l  p u n i s h m e n t .
Now t h e  p r o g r a m  h a s  b e e n  r e i n s t i t u t e d  p u r s u a n t  t o  t h e  c o m m u n i t y  w o rk  w h i c h  t h e  
L e g i s l a t u r e  h a s  made a s e n t e n c i n g  t o o l .  Now t h e  l a w y e r s  a r e  c o m p l a i n i n g  t h a t  we 
a r e  g i v i n g  t o o  m uch  c o m m u n i t y  w o r k .  A l s o  t h e  a rg u m e n t  t h a t  t h e  S y s t e m  w o u ld  be  
f l o o d e d  w i t h  t i m e  c o n s u m in g  c h a l l e n g e s  f o r  c a u s e  i s  q u e s t i o n a b l e ,  a s  s e v e r a l  
a t t o r n e y s  h a v e  i n d i c a t e d  t h a t  t h e y  w o u ld  n o t  u s e  c h a l l e n g e s  f o r  c a u s e .  F u r t h e r  I 
t h e  p r e s i d i n g  j u d g e  d e n i e d  a c h a l l e n g e  B e c a u s e  a g a i n s t  me o n  h e a r i n g  a DWI c a s e /  

^ a f t e r  t h e  a n n o u n c e d  p o l i c y  w as  r e s c i n d e d .  T h e  h e a r i n g  t o o k  a l l  o f  10 m i n u t e s . /  
T h e  C o u r t  S y s t e m  and t h e  p e o p l e  o f  A l a s k a  s h o u l d  n o t  b e  h e l d  h e l d  h o s t a g e  b y  
a t t o r n e y s  t h r e ^ t i n g  t o  p l u g  t h e  S y s t e m  w i t h  c h a l l e n g e s  f o r  c a u s e .  F u r t h e r  
j u d g e s  w i l l  d i s q u a l i f y  t h e m s e l v e s  i f  f o r  some r e a s o n  t h e y  s h o u l d  n o t  h e a r  a 
c a s e .  T h e r e  i s  a l r e a d y  a p r o c e d u r e  f o r  t h i s  a p p r o a c h  t h a t  i s  i n  e f f e c t .
H o w e v e r ,  a g a i n  n o t e  t h a t  a j u d g e  h a s  t o  g i v e  a r e a s o n  why t h e y  a r e  d i s q u a l i f y i n g  
t h e m s e l v e s .  R e l a t e d  t o  t h e  p e r e m p t o r y  c h a l l e n g e  i s  a n o t h e r  d e e p  c o n c e r n  w h i c h  I  
h a v e  a s . a  20 y e a r  A l a s k a n  and a s  a l a w y e r  and a  j u d g e  and a  c i t i z e n ,  and t h a t  i s  
t h e  g r o w in g  l a c k  o f  r e s p e c t  f o r  t h e  A l a s k a  J u d i c i a r y  among t h e  m em bers  o f  t h e  
p u b l i c .  R e p o r t e d l y ,  c o n c e r n  o v e r  t h e  J u s t i c e  S y s t e m  t r a i l e d  o n l y  t h e  c a p i t o l  
move and s u b s i s t e n c e  i n  i n t e n s i t y  i n  t h e  r e c e n t  e l e c t i o n .  A l m o s t  h a l f  o f  t h e  
v o t e r s  i n  t h e  T h i r d  D i s t r i c t  v o t e d  n o t  t o  r e t a i n  t h e  t r i a l  j u d g e s  l a s t  N o v e m b e r .  
T h i s  n e g a t i v e  v o t e  i s  up n e a r l y  10% i n  o n l y  4 y e a r s .  How many y e a r s  w i l l  i t  be 
b e f o r e  a l l  j u d g e s  a r e  d e f e a t e d ?  Some o f  t h e  l o n g e r  s e r v i n g  j u d g e s  rem em b er  w hen  
t h e y  r e c e i v e d  85% a p p r o v a l  r a t i n g s .  F o r  t h e  f i r s t  t i m e  i n  n e a r l y  20 y e a r s  i n  
t h e  l e g a l  p r o f e s s i o n ,  s o  many p e o p l e  t o l d  me t h e y  w e r e  v o t i n g  a g a i n s t  a l l  o f  t h e  
j u d g e s  t h a t  I  l o s t  c o u n t .  And  n o t e  t h a t ,  a t  l e a s t  t o - d a t e ,  t h a t  m o s t  o f  t h e  
p e o p l e ,  m o s t  o f  t h e  l a y  p e o p l e ,  t e s t i f y i n g  t o  y o u  a r e  a g a i n s t  t h e  p e r e m p t i o n ,  
o n T y t h e  l a w y e r s  a r e  t e s t i f v i n e ~ b e f o r e  y o u  i n f a v o r  o f  i t~  T h a t  s h o u l d  t e l l  y o u  
" s o m e t h in g . Ws~pTicTe o u r s e l v e s  i n  A l a s k a  o n  t h e  m e r i t  s e l e c t i o n  a p p o i n t m e n t  
p r o c e d u r e  f o r  j u d g e s .  T h e  J u d i c i a l  C o u n c i l  r e co m m e n d s ^ th e  G o v e r n o r  a p p o i n t s  and 
t h e  p e o p l e  v o t e ,  and y e t  t h e  p r e s e n t  s i t u a t i o n  w i t h  t h e  p e r e m p t o r y  c h a l l e n g e  i s  
w o r s e  t h a n t h e  m o s t  p a r t i s a n  p o l i t i c a l  e l e c t l o n ~ 6 t  j u d g e s ,  and t h a t  a v e r y  fe w '  
a t t o r n e y s  I a n  r e m o v e  a j u d g e  a h o l d  t h e  S y s t e m  h o s t a g e !  T h e  c o s t  t o  t h e  p u b l i c  
ancf~tFie~ w a s te d  exp'Shse"and" t im e  i s  hl.g ff. x n e  s e l e c t i o n  p r o c e s s  o f  w h i c h  we a r e  
s o  p r o u d  and  t h e  p u b l i c  v o t e  m eans  a b s o l u t e l y  n o t h i n g .  J u s t  a s  an  e x a m p le ,  I  
was r e q u i r e d  to  m ove t o  Hom er t o  t a k e  t h e  j u d g e s h i p  i n  H om er.  T h e  J u d i c i a l  
C o u n c i l  r e co m m en d ed  me f o r  Hom er and t h e  G o v e r n o r  s p e c i f i c a l l y  a p p o i n t e d  me t o  
H o m er .  T h e  f a m i l y  moved h e r e  and h a s  p u t  down d e e p  r o o t s ;  we h a v e  c h i l d r e n  i n  
s c h o o l  o f  a l l  a g e s .  I  r e c e i v e d  good  r a t i n g s  f r o m  t h e  l a w y e r s  and t h e  h i g h e s t  
r a t i n g  f r o m  t h e  A l a s k a  P e a c e  O f f i c e r s  and was r e t a i n e d  o v e r w h e lm in g & b y  t h e  
v o t e r s  i n  t h e  N ovem b er  e l e c t i o n  i n  my home a r e a  by a 2 t o  1 m a r g in v  And 
a l t h o u g h  I  a p p r e c i a t e  M rs .  B a r n e s '  i n v i t a t i o n  t o  A n c h o r a g e ,  I  w o u ld  p r e f e r  
f r a n k l y  t o  r e m a in  i n  H om er.  I  d i d  l i v e  i n  A n c h o r a g e  f o r  a c o u p l e  y e a r s  and I  
h a v e ,  we h a v e ,  a l o t  o f  f r i e n d s  up t h e r e ,  h o w e v e r  we a r e  p r e t t y  d e e p l y  r o o t e d  i n  
Hom er a t  t h e  p r e s e n t  t i m e .  Tw o w e e k s  a f t e r  t h e  e l e c t i o n  I  was a sk e a  t o  t r a n s f e r  
t o  A n c h o r a g e  b e c a u s e  o f  t h e  p e r e m p t i o n s .  I  h a v e  b e e n  a s s u r e d  t h a t  t h e r e  i s  no 
o t h e r  r e a s o n s  f o r  my t r a n s f e r ,  o n l y  t h e  p e i e m p t i o n s . None o f  my s e n t e n c e s  h a v e  
e v e r  b e e n  r e v e r s e d  as  e x c e s s i v e .  Now t h e r e  a r e  c h e c k s  and b a l a n c e s  t h a t  a r e  f a r  
m ore  a p p r o p r i a t e  th a n  p e r e m p t i o n s —w i t h o u t —c a u s e , a n d  t h e y  a r e  n u m e ro u s .  I f  a 
j u d g e  i s  d o i n g  s o m e t h i n g  i m p r o p e r  t u r n  them  o v e r  t o  t h e  J u d i c i a l  Q u a l i f i c a t i o n s  
C o m m is s i o n ,  o r  c h a l l e n g e  t h e  j u d g e  f o r  c a u s e ,  o r  t e s t  t h e  -judge i n  t h e  r e t e n t i o n  
e l e c t i o n s ,  o r  a p p e a l  t h e  j u d g e ' s  d e c i s i o n ,  o r  a sk  t h e  j u d g e  t o  v o l u n t a r i l y  
d i s q u a l i f y  h i m s e l f .  T h e  m e s s a g e  i s  g o i n g  o u t  l o u d  and c l e a r  t o  t h e  j u d g e s  i n  
A l a s k a ,  t o  t h e  a t t o r n e y s  and t o  t h e  p u b l i c  t h a t  i n s p i t e  o f  t h e  v o t e  o f  t h o u s a n d s  
t h a t  v o t e  m eans  n o t h i n g ,  and a h a n d f u l  o F ~ a t t o r n e y s  c a n  a c c o m p l i s h  t h e  t r a n s f e r
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of a judge, and threaten other judges through peremptions for which they do not 
even~liave to givw a reason.. All the attorneys have talked about before you^ 5 x 5  
the rights of their clients, and these are important rights, no one would say 
that they are net. But what .about the rights of the victims? What about the 
rights of society? The Constitution clearly requires a judge to sentence to 
protect society'and reformation. Nowhere in the Constitution, in the statutes 
or in the case law is there any_in«cation that a judge is to sentence in order 
to avoid peremptions. And vet the Chief Justice of the Alaska Supreme' C'tfG'tL has 
stated- publicly that this is happening, and any judge who Will level with yuu 
wHT'teir you the same. TKe~rail is wdggiT*g~thg~dOg a~C~ th'5 pieseuL Lllikr.-is' the 
attorneys are-'in effect controlling sentencing, and are now even controlling the 
transfer of judges. Thank you.
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T EST IM O N Y  OF  ATTORNEY HENRY CAMAROT,  ANCHORAGE 

F e b r u a r y  3 ,  1 9 8 3

G e n t l e m e n  a n d  ( u n a b l e  t o  h e a r  t h e  p e r i o d  o f  4  l o g  n u m b e r s  d u e  t o  s t a t i c  i n  •
t h e  t e l e c o n f e r e n c e )  e x c e p t  f o r  a  s h o r t  p e r i o d  w h e n  I  l e f t  A l a s k a  I  p r a c t i c e d  i n
t h e  S t a t e  o f  O r e g o n .  I  p r e s e n t l y  r e p r e s e n t  D i s t r i c t  J u d g e  J a m e s  H o r n a d a y  i n  
r e s p e c t  t o  a n  o r d e r  t h a t  w a s  i s s u e d  b y  t h e  H o n o r a b l e  M a r k  R o w l a n d ,  p r e s i d i n g  
S u p e r i o r  C o u r t  J u d g e  f o r  t h e  T h i r d  J u d i c i a l  D i s t r i c t .  I n  t h a t  o r d e r ,  J u d g e  
H o r n a d a y  h a d  b e e n  d i r e c t e d  t o  m o v e  f r o m  H o m e r ,  A l a s k a ,  h i s  p l a c e  o f  r e s i d e n c e  
f o r  s o m e  s e v e n  y e a r s ,  t o  A n c h o r a g e ,  A l a s k a  t o  p e r m a n e n t l y  f i l l  t h e  o f f i c e  o f
D i s t r i c t  J u d g e  i n  t h e  A n c h o r a g e  a r e a .  I  c om e  i n  f a v o r  o f  r e p e a l i n g  t h e  p e r e m p t
s t a t u t e .  A l t e r n a t i v e l y  I  w i s h  t o  m a k e  s e v e r a l  o t h r e r  c o m m e n t s  a n d  I  t h i n k  t h e y  
d a n - E e  i n t e r p r e t e d  a s  c l e a r  r e c o m m e n d a t i o n s .  T h e  c o n s i d e r a t i o n  o f  t h e  p e r e m p t  
s t a t u t e  r e p e a l  p e r h a p s  c a n  b e  i n v a l u a t e d  a g a i n s t  t h e  f r a m e w o r k  o f  t h e  t r u e  
f a c t u a l  s i t u a t i o n  t h a t  c u r r e n t l y  e x i s t s ;  i n f a c t ,  I  g o t  t h e  i m p r e s s i o n  a s  I  w a s  
l i s t e n i n g  t o  s o m e  o f  t h e  w i t n e s s e s  t e s t i f y ,  t h a t  t h i s  l a w  s e e m s  t o  b e  d i r e c t e d  
a l l  t o w a r d s  J u d g e  H o r n a d a y ,  w h e n  I  b e l i e v e  t h e  i s s u e  i s  f a r  g r e a t e r  t h a n  J u d g e  
H o r n a d a y .

S om e  e i g h t  y e a r s  a g o  m o r e  o r  l e s s  J u d g e  H o r n a d a y  g a v e  u p  a  s u c c e s s f u l  1 0  
y e a r  l a w  p r a c t i c e  t o  a c c e p t  a n  a p p o i n t m e n t  a s  t h e  a c t i n g  d i s t r i c t  j u d g e  i n
H o m e r .  T h e  c o n d i t i o n  o f  h i s  e m p l o y m e n t  a t  t h r  t i m e  t h a t  h e  m o v e d  t o  H o m e r .  He
m o v e d  t o  H o m e r .  T h e  L e g i s l a t u r e  e s t a b l i s h e d  a  H o m e r  D i s t r i c t  J u d g e  p o s i t i o n .
H e  a p p l i e d  t o  t h e  j u d i c i a l  c o u n c i l  f o r  t h a t  o f f i c e  i n  H o m e r .  H i s  n am e  w a s  
f o r w a r d e d  t o  t h e  G o v e r n o r  f o r  t h a t  o f f i c e  a n d  t h a t  o f f i c e  b e g a n  i n  H o m e r .  He 
w a s  a p p o i n t e d  b y  t h e  G o v e r n o r  f o r  t h a t  s p e c i f i c  o f f i c e .  T h e  J u d i c i a l  c o u n c i l  
t w i c e  r e c o m m e n d e d  h im  f o r  r e t e n t i o n  a n d  h e  h a s  t w i c e  b e e n  o v e r w h e lm i n g  r e t a i n e d  
b y  t h e  v o t e  i n  t h e  e l e c t i o n  o f  t h e  T h i r d  D i s t r i c t .  M o r e  r e c e n t l y ,  i n  t h e  
e l e c t i o n  o f  1 9 8 2 ,  m o r e  p e o p l e  t u r n e d  o u t  t o  t e s t i f y  o n  h i s  b e h a l f  b e f o r e  t h e  
j u d i c i a l  c o u n c i l  m e e t i n g s  h e l d  i n  H o m e r  t h a n  f o r  a n y  o t h e r  j u d g e  i n  t h e  s t a t e .
H e  a l s o  p a s s e d  w i t h  t h e  l a w y e r s  i n  t h e  b a r  p o l l  a n d  r e c e i v e d  t h e  h i g h e s t  r a t i n g  
o f  a n y  j u d g e  w i t h  t h e  A l a s k a  P e a c e  O f f i c e r s  A s s o c i a t i o n .

J u d g e  H o r n a d a y  h a s  e s t a b l i s h e d  d e e p  r o o t s  i n  H o m e r .  H i s  w i f e ,  K a r e n ,
t e a c h e s  v i o l i n  t o  m a n y  c h i l d r e n  a n d  s e r v e s  a s  c h a i r p e r s o n  o n  t h e  H o m e r  P a r k s  a n d
R e c r e a t i o n  C o m m i s s i o n .  S h e  s e r v e s  o n  m a n y  c h u r c h  a n d  c i v i c  a c t i v i t i e s  a n d  j u s t  
r e c e n t l y  h e l p e d  p a s s e d  t h e  b o n d  i s s u e  o f  t h e  b u i l d i n g  o f  t h e  n ew  h i g h  s c h o o l  i n  
H o m e r .  H i s  d a u g h t e r ,  M a r y ,  i s  a  s o p h o m o r e
i n  c o l l e g e  a n d  h i s  s o n ,  D a n ,  i s  a  h i g h  s c h o o l  s o p h o m o r e  w ho  w o r k e d  h i s  w a y  u p  t o  
t h e  s t a r i n g  q u a r t e r b a c k  o n  t h e  f o o t b a l l  t e a m .  He a l s o  p l a y s  o n  t h e  b a s k e t b a l l  
t e a m .  D a n  i s  u s u a l l y  o n  t h e  h o n o r  r o l l .  T h e i r  s o n ,  J o s h u a ,  i s  i n  t h e  t h i r d  
g r a d e  a n d  i s  i n t o  m u s i c ,  L i t t l e  L e a g u e  a n d  C u b  S c o u t s .  F i v e  y e a r  o l d  M a t t h e w  
h a s  j u s t  s t a r t e d  k i n d e r g a r t e n .  T h e  J u d g e  i s  a c t i v e  i n  L i t t l e  L e a g u e  m a t t e r s ,  
C h a m b e r  o f  C o m m e r c e  m a t t e r s  a n d  p l e n t y  o f  o t h e r  a c t i v i t i e s .  W hen  h e  l e f t  t h e  
p r i v a t e  p r a c t i c e  a n d  a c c e p t e d  t h e  a p p o i n t m e n t  a s  t h e  d i s t r i c t  j u d g e  i n  H o m e r ,  h e  
m a d e  s u b s t a n t i a l  f i n a n c i a l  s a c r i f i c e s .  He w a s  r e q u i r e d  t o  s e l l  h i s  h om e  a n d  a  
c o m m e r c i a l  b u i l d i n g  t h a t  h a d  b e e n  p a r t i a l l y  s e t  a s i d e  a s  a  r e t i r e m e n t  i n c o m e .  
W h en  h e  m o v e d  t o  H o m e r ,  h e  b o u g h t  a  h om e  t h e r e .  T h a t  w a s  t o  b e  h i s  h om e  a n d  
t h a t  w a s  t o  b e  h i s  c o m m u n i t y  f o r  y e a r s  t o  c o m e .

We h a v e  a l l  h e a r d  a b o u t  h ow  i n  e a r l y  1 9 8 2 ,  t h e  f i r s t  p a r t  o f  1 9 8 2 ,  J u d g e  
H o r n a d a y  d e c i d e d  t o  d o  s o m e t h i n g  a b o u t  t h e  d r u n k  d r i v i n g .  He w a s  d e e p l y  
c o n c e r n e d  a b o u t  t h i s  c o n t i n u i n g  h i g h w a y  t r a v e s t y ,  w h i c h  h e  w a s  a w a r e  r e s u l t e d  i n  
t h e  k i l l i n g  a n d  m a im i n g  o f  o v e r  2 0 0 , 0 0 0  A m e r i c a n s  a  y e a r .  I t  w a s  f r u s t r a t i n g  t o  
h i m .  A p p a r e n t l y ,  d r u n k  d r i v i n g  c a s e s  c o n s t i t u t e  o v e r  5 0%  o f  a l l  t h e  j u r y  t r i a l s  
i n  t h e  A l a s k a  c o u r t  s y s t e m .  F o r  m a n y  r e a s o n s ,  a n d  b e c a u s e  h e  a l s o  s e r v e s  a t  
t i m e s  a s  a  c o r o n e r  a n d  p r o b a t e  j u d g e ,  b e c a u s e  o f  t i m e s  w h e n  h e  h a s  c om e  i n  
d i r e c t  c o n t a c t  w i t h  a u t o  c r a s h  r e s u l t s ,  l e a v i n g  m a im e d  b o d i e s  a n d  g r i e v e d  
f a m i l i e s  o r  p e r s o n  w h o  h a v e  s u f f e r e d  i n j u r i e s ,  t h e r e b y ,  f e l t  h e  h a d  t o  d o



#  n
s o m e t h i n g .  H e  w a n t e d  t o  d o  i t ,  n o t  b y  l e g i s l a t i v e  a c t i o n ,  b u t  w h a t  h e  w a n t e d  t o  
d o  w a s  i n  a  t r u e  e f f o r t  t o  b e  f a i r ,  g i v e  n o t i c e  b e f o r e h a n d  t h a t  p e r s o n s  
c o n v i c t e d  o f  a  d r u n k  d r i v i n g  i n  h i s  c o u r t  w o u l d  r e c e i v e  a  6 0  d a y  s e n t e n c e  w i t h  
4 5  s u s p e n d e d  a n d  1 5  d a y s  a c t u a l l y  h a v i n g  t o  b e  s e r v e d .  Now a t  t h e  o u t s t e a d  l e t  • 
me p o i n t  o u t  t h i s  i s  n o t  t h e  m a x im u m  s e n t e n c e ,  a s  s om e  p e o p l e  h a v e  s u g g e s t e d .
T h e  m a x im u m  s e n t e n c e  u n d e r  A S 2 8 . 3 5 . 0 3 0  i s  $ 1 0 0 0  o r  b y  i m p r i s o n m e n t  f o r  n o t  m o r e  
t h a n  o n e  y e a r  o r  b y  b o t h .  Now i t  i s  n o t  t h e  m in im u m  s e n t e n c e ,  w h i c h  i s  
7 2  c o n s e c u t i v e  h o u r s  i n  t h e  f i r s t  i n s t a n c e .  B u t  w h a t  h e  w a s  r e a l l y  d o i n g ,  w a s ,  
h e  w a s  r e a l l y  g i v i n g  f a i r  w a r n i n g  b e f o r e h a n d  t o  a t t o r n e y s  a n d  d r i v e r s ,  
p a r t i c u l a r l y  t h o s e  c o n s u m i n g  a l c o h o l  a n d  d r i v i n g  u n d e r  t h e  i n f l u e n c e ,  t h a t  t h i s  
i s  w h d t  h e  w o u l d  d o .  Now t h a t  r e s u l t e d  i n  a n  i n c r e a s e  i n  J u d g e  H o r n a d a y  b e i n g  
p e r e m p t e d .  T h i s  i s  n o t  t o  s a y  t h a t  J u d g e  H o r n a d a y  h a d  n o t  b e e n  p e r e m p t e d  o n  
p r i o r  o c c a s i o n s ,  b u t  t h i s  a n n o u n c e d  p o l i c y  s e e m e d  t o  h a v e  r e s u l t e d  i n  a  d e f i n i t e  
i n c r e a s e  i n  t h e  p e r e m p t i o n s  t h a t  h e  e x p e r i e n c e d  p r i o r  t o  t h e  s p r i n g  o f  1 9 8 2 .
L e t  me s t o p  h e r e  a n d  n o t e  t h a t  h e  w a s  n o t  l e g i s l a t i n g  a t  t h a t  t i m e .  He w a s  n o t  
a t t e m p t i n g  t o .  B u t  w h a t  h e  w a s  d o i n g  a g a i n  j u s t  s i m p l y  i d e n t i f i n g  t h e  s y m p t o m  
p a t t e r n s .  N ow  w h e n  i t  w a s  c a l l e d  t o  h i s  a t t e n t i o n  t h a t  t h e  p u b l i c  s t a t e m e n t  
c o u l d  n o t  b e  f o l l o w e d ,  t h a t  h e  h a d  t o  c o n s i d e r  m a t t e r s  o n  a  c a s e  t o  c a s e  b a s i s ,  
h e  a c k n o w l e d g e d  t h a t .  He p u b l i c l y  r e c i n d e d  t h e  p o l i c y  a n d  h e  d i d  s e n t e n c e  o n  a  
c a s e - b y - c a s e  b a s i s .  A n d  h e  d i d  n o t  g i v e  1 5  d a y s  i n  e v e r y  i n s i s t e n c e .  H e  d i d  g o  
b a c k  t o  t h e  7 2  h o u r s ,  f r e q u e n t l y .  B u t  t h e  p e r e m p t i o n s  c o n t i n u e d .  C o n t i n u e d  t o  
t h e  p o i n t  t h a t  P r e s i d i n g  J u d g e  M a r k  R o w l a n d  d e t e r m i n e d ,  a s  h e  p u t  i t ,  i t  b e c a m e  
a d m i n i s t r a t i v e l y  a  n i g h t m a r e  a n d  w a s  c o s c l y  t o  t h e  s y s t e m .  A n d  t h e  s y s t e m  i s  
o n e  o f  t h e  t h i n g s  I  w a n t  t o  t a l k  a b o u t .

N ow  t h e  s t a t i s t i c s  p u t  t o g e t h e r  b y  t h e  c o u r t  a d m i n i s t r a t o r  r e g a r d i n g  J u d g e  
H o r n a d a y  a n d  o u r  s t a t i s t i c s  w i l l  b e  a t  o d d s .  T r u t h f u l l y  s p e a k i n g ,  we  d o n ' t  t h i n k  
t h a t  t h e r e  i s  c o m p a r a b l e  s t a t i s t i c s  t h a t  s h o w  t h a t  o n e  D i s t r i c t  J u d g e  o r  
S u p e r i o r  C o u r t  J u d g e ,  p a r t i c u l a r l y  i n  a r e a s  w h e r e  t h e r e  i s  o n l y  o n e  j u d g e ,  t h a t  
e x p e r i e n c e  a n y  m o r e  o r  l e s s  p e r e m p t i o n s  t h a n  J u d g e  H o r n a d a y  h a d  b e e n  
. e x p e r i e n c i n g .  We d o n ' t  k n o w  t o  w h a t  d e g r e e  t h e  p e r e m p t i o n s  c o m p a r e .  B u t  we d o  
k n o w  t h a t  t h e r e  a r e  p r o b l e m s  a n d  t h e r e  a r e  s e r i o u s  p r o b l e m s  a n d  t h e  p r o b l e m s  a r e  

j g o x n g  t o  c o n t i n u e  i n  o u r  o p i n i o n  w i t h  t h e  p e r e m p t i o n  s t a t u t e  i n  o t h e r  a r e a s  a s  
1 t h e y  h a v e  h a p p e n e d  i n  t h e  p a s t  i n  W r a n g e l l ,  P e t e r s b u r g ,  K e t c h i k a n ,  J u n e a u  a n d  

K o d i a k .  I n  a n y  e v e n t ,  J u d g e  R o w l a n d  b e l i e v e s  t h a t  J u d g e  H o r n a d a y ' s  p e r e m p t i o n s  
i Y T H o m e r  w e r e  o c c u r r i n g  t o  s u c h  a  d e g r e e  t h a t  h e  d e t e r m i n e d  t h a t  h e  h a d  t o  m o v e  
J u d g e  H o r n a d a y  o u t  o f  H o m e r .  I  d o n ' t  s u g g e s t  t h a t  J u d g e  R o w l a n d  i s  n o t  a c t i n g  
i n  g o o d  f a i t h .  He w a s  v e r y  c a n d i d  w h e n  h e  s a i d  t h a t  i t  i s  t h e  e x e r c i s i n g  o f  t h e  
p e r e m p t i o n  b y  c o u n s e l  o u t  o f  t h e  c u r r e n t  s t a t u t e  a n d  t h e  r e s u l t i n g  c o s t s  o f  
b r i n g i n g  i n  a n o t h e r  j u d g e  f r o m  A n c h o r a g e ,  w h i c h  i s  c a u s i n g  h im  t o  i s s u e  h i s  
o r d e r .  J u d g e  R o w l a n d  i s  a t t e m p t i n g  t o  f o l l o w  o b l i g a t i o n s  i m p o s e d  o n  h im  a s  t h e  
p r e s i d i n g  j u d g e  t o  p r o p e r l y  a d m i n i s t e r  t h e  c o u r t  s y s t e m .  A n d  a l s o  t o  b e  
c o n c e r n e d  a b o u t  t h e  c o s t s  e n d o w e d  i n  h i s  r e s p o n s i b i l i t y .

I n  t h a t  r e g a r d ,  a s  I  u n d e r s t a n d  i t  f r o m  J u d g e  H o r n a d a y ,  J u d g e  H o r n a d a y  w a s  
a d v i s e d  t h a t .  h e  s h o u l d  c o n s i d e r  p e r e m t o r y  c h a l l e n g e s  i n  s e n t e n c i n g  p e r s o n s  
b e f o r e  h im  a s  a " p a r t i c u l a r  c o n s i d e r a t i o n .  I  am s u r e  t h i s  i s  d o n e  t o  a v o i d  
h a v i n g  t h e  e x p e n s e  o f  t h e  c o s t  o f  h a v i n g  t o  s e n d  a n o t h e r  D i s t r i c t  J u d g e  t o  H o m e r  
w h e n  J u d g e  H o r n a d a y  w a s  p e r e m p t e d .  C h i e f  J u s t i c e  B u r k e  i n  a  p u b l i c  h e a r i n g  i n  
H o m e r  i n d i c a t e d  p e r e m p t s  h a d  t o  b e  c o n s i d e r e d  i n  s e n t e n c i n g .  S o ,  I  t h i n k  we 
o u g h t  t o  r e c o g n i z e  t h e  i s s u e  t h a t  p e r e m p t i o n s  a f f e c t  s e n t e n c i n g ,  t h a t  w i t h  t h e  
s t a t u t e  a s  i t  e x i s t s ,  t h e  s y s t e m  s h o u l d  a c c c e p t  t h a t  t h e  c o n s e q u e n c e s  a n d  c o s t  
a n d ,  t h r e a t e n ,  t h e  i n d e p e n d e n c e  o f  t h e  j u d i c i a r y .  S o  i t ' s  u n d e r s t o o d ,  a r e  we 
c h a l l e n g i n g  J u d g e  R o w l a n d ' s  o r d e r  o n  J u d g e  H o r n a d a y ' s  b e h a l f  b e c a u s e  I  b e l i e v e  
t h a t  t h e r e  a r e  s e r i o u s  c o n s t i t u t i o n a l  a n d  l e g a l  a r g u m e n t s  o n  w h e t h e r  h e  h a s  t h e  
a u t h o r i t y  t o  t a k e  t h e  a c t i o n  h e  d i d .  B u t  a s i d e  f r o m  t h a t ,  a n d  i f  i t  b e  f o u n d  
t h a t  J u d g e  R o w l a n d  d o e s  h a v e  t h e  p o w e r  a n d  a u t h o r i t y  t o  r e m o v e  a  D i s t r i c t  J u d g e



•  •
f r o m  h i s  p l a c e  o f  r e s i d e n c e  a n d  t h e  o f f i c e  t o  w h i c h  h e  i s  a s s i g n e d ,  t h e n  t h e  
p r o b l e m  w i l l  s t i l l  r e m a i n .  L e t ' s  t u r n  f o r  a  m o m e n t  t o  t h e  d e f e n s e  a t t o r n e y s  o r  
p r i m a r i l y  t o  t h e  o n e s  t h a t  a r e  u t i l i z i n g  t h e  p e r e m p t  s t a t u t e s .

I  h a v e  t a l k e d  w i t h -  d e f e n s e  a t t o r n e y s ,  q u i t e  a  f e w  o f  t h e m ,  a n d  I  r e c o g n i z e  
w h a t  t h e y  a r e  s a y i n g .  T h e y  c a n  n o t  c l a i m  t h a t  J u d g e  H o r n a d a y  h a s  b e e n  m o r e  
s t e m  i n  h i s  s e n t e n c i n g  p r a c t i c e s  t h a n  o t h e r  j u d g e s .  T h e y  c o n t e n d  t h e y  a r e  
u n d e r  e t h i c a l  d u t i e s  t o  a d v i s e  t h e  c l i e n t  t h a t  h e  o r  s h e  h a s  a  r i g h t  t o  p e r e m p t  
J u d g e  H o r n a d a y .  I  h e a r  w h a t  t h o s e  d e f e n s e  c o u n s e l o r s  a r e  s a y i n g .  B u t  I  a l s o  
k n o w  t h a t  t h i s  c o n s t i t u t e s  a n d  i s  j u s t  a s  c l e a r  a n  a c t  a s  j u d g e - s h o p p i n g  a s  a n y  
o t h e r  a c t  w o u l d  b e  i f  n o t  f o r . . t h e  p e r e m p t  s t a t u t e .  E v e n  i f  t h e  a t t o r n e y  
c o n t e n d e d  t h a t  h e  h a d  a  e t h i c a l  r e s p o n s i b i l i t y , -  i t ' s  j u d g e  s h o p p i n g .  I n  o t h e r  
i n s t a n c e s  i n  my o p i n i o n ,  t h e y  a r e  u s i n g  t h e  p e r e m p t  f o r  p u r p o s e s  o f  d e l a y  i n  
c o m i n g  t o  t r i a l .  T h e  d e l a y  i s  a l w a y s  a n  a c t  t h a t  h a s  t o  d o  w i t h  t h e  d e f e n d a n t  
b e c a u s e  a n y t h i n g  c a n  h a p o e n  b e t w e e n  t h e  t i m e  o f  t h e  c h a r g e  a n d  t h e  a c t u a l  t i m e  
o f  t h e  t r i a l .  B u t  w h a t  i s  t r u l y  m o r e  t r o u b l i n g  i s ,  a n d  w h a t  m u s t  b e  t r o u b l i n g  
t o  a n  e l e c t e d  o f f i c i a l ,  b e  h e  l e g i s l a t o r  o r  o t h e r w i s e ,  b e  h e  j u d g e  o r  o t h e r w i s e ,  
r e g a r d i n g  w h a t  t h e  j u s t i f i c a t i o n  m i g h t  b e  c l a i m e d  i n  r e s p e c t  t o  t h e  p e r e m p t  
s t a t u t e ,  t h e  b o t t o m  l i n e  i s  n o t  w i t h s t a n d i n g  t h o u s a n d s  o f  v o t e r s  p a r t i c u l a r l y  
t h o s e  v o t e r s  i n  t h e  H o m e r  a r e a  v o t i n g  i n  f a v o r  o f  t h e  m a n ,  J u d g e  H o r n a d a y .
T h e r e  w i l l  s t i l l  b e  a  f e w  m e m b e r s  o f  t h e  b a r  w h o  a r e  m a i n l y  a b l e  t o  s u f f i c i e n t l y  
p r e v a i l  u p o n  t h e  p r e s i d i n g  j u d g e  s o  a s  t o  r e q u i r e  J u d g e  H o r n a d a y  t o  b e  r e m o v e d  
f r o m  o n e  a r e a  t c  a n o t h e r .  I  d o n ' t  s a y  t h e y  a r e  m a k i n g  p e r s o n a l  c o n t a c t ,  I  s a y  
t h e y  a r e  d o i n g  t h a t  t h r o u g h  t h e  p e r e m p t  s t a t u t e .  I n  my m i n d  a s  i t  h a s  a l r e a d y  
b e e n  i n d i c a t e d ,  t h e  p e r e m p t  s t a t u t e  a n d  p e r e m p t i o n  r u l e  i n t e r f e r e s  w i t h  t h e  
j u d i c i a l  p r o c e s s  u n d e r  t h e  C o n s t i t u t i o n  a n d  t h e  c o u r t  r e s p o n s i b i l i t y  t o  p e r f o r m  
t h e  d u t i e s  e n d o w e d  u p o n  t h e m .  I t  a l s o  d e s t r o y s  t h e  i n d e p e n d e n c e  o f  t h e  j u d g e  
a n c T t o  'a  d e g r e e  I  b e l i e v e  i t  i n t e r f e r e s  w i t h  t h e  o a t h  o f  o f f i c e  t h a t  e a c h  j u d g e  
t a k e s  t h a t  h e  w i l l  s u p p o r t  t h e  s t a t e  a n d  f e d e r a l  c o n s t i t u t i o n  a n d  w i l l  
f a i t h f u l l y  d i s c h a r g e  t h e  d u t i e s  o f  h i s  o f f i c e  a s  a  j u d g e  o f  t h e  c o u r t  t o  w h i c h  
h e " i s ' a p p o i n t e d ,  t o  t h e  b e s t  o f  h i s  a b i l i t y .  I t  d e s t r o y s  t h e  i n d e p e n d e n c e  o f  
t h e  " j u d g e .  I  s i n c e r e l y  b e l i e v e  t h a t  i t  . i s  v e r y  w r o n g  t o  r e m o v e  a  j u d g e  w h o  i s  
r e g a r d e d  a s  j u d i c i a l l y  c o m p e t e n t  a n d  I  w o u l d  l i k e  t o  m a k e  a  n o t e  t h a t  t h e  m a j o r  
i n c i d e n t s  t h a t  I  h a v e  h e a r d  i n  r e s p e c t  t o  J u d g e  H o r n a d a y  h a s  n o t h i n g  t o  d o  w i t h  
h i s  a b i l i t y  i n  a  c i v i l  c a s e ,  n o t h i n g  t o  d o  w i t h  h i s  a b i l i t y  d u r i n g  t h e  c o u r s e  o f  
a  t r i a l ,  p r e s u m a b l y  i t  h a s  t o  d o  w i t h  h i s  s e n t e n c i n g  i n  D U I L  c a s e s  a n d  s om e  
p r e t r i a l  m o t i o n s ,  o t h e r  t h a n  t h a t  a t t o r n e y  a f t e r  a t t o r n e y  h a v e  t o l d  me h e  i s  a  
v e r y  c o m p e t e n t ,  c a p a b l e  j u d g e .  B u t  t h e  c l u t c h  o f  t h e  i s s u e  c o m e s  d ow n  t o  t h i s ,  
i f  t h e  p e r e m p t i o n  s t a t u t e s  a r e  t o  s t a y  i n  e x i s t a n c e  a n d  J u d g e  R o w l a n d ’ s  o r d e r  i s  
t o  r e m a i n  i n  e f f e c t ,  t h e n  e v e r y  j u d g e  a p p o i n t e d  t o  a  d i s t r i c t  j u d g e  a r e a  i s  
s u b j e c t  t o  b e  r e a s s i g n e d  d e p e n d i n g  o n  h ow  h i s  r u l i n g s  a i . d  s e n t e n c i n g  p r a c t i c e s  
a r e  v i e w e d  b y  t h e  a t t o r n e y s .  I  s u g g e s t  t h a t  t h e  p r e c e d e n t  b e i n g  e s t a b l i s h e d  
h e r e  i s  e x t r e m e  f o r  t h e  r e a s o n s  a l r e a d y  s t a t e d .  I t  s h o u l d  b e  a  m a t t e r  o f  a  
s t a t e - w i d e  c o n c e r n .  W h a t  h a p p e n s  t o  t h e  n e x t  D i s t r i c t  J u d g e  t h a t  g o e s  t o  H o m e r .  
H e  a c c e p t s  t h a t  o f f i c e  i n  t h e  w a k e  o f  J u d g e  H o r n a d a y 1s  r e a s s i g n m e n t ,  i f  t h a t  

i o c c u r s .  He  k n o w s  t h a t  t h e  p r e s i d i n g  j u d g e  d o e s n ' t  w a n t  t o  h a v e  m a k e  a n o t h e r  
r e a s s i g n m e n t .  He d o e s  k n o w  t h a t  h e  h a s  t o  a v o i d  p e r e m p t i o n s  a n d  t o  a v o i d  
p e r e m p t i o n s  h e  o b v i o u s l y  m u s t  n o t  f o l l o w  t h e  p r a c t i c e s  f o l l o w e d  b y  J u d g e  
H o r n a d a y .  P e r e m p t i o n  h a s  a n  e f f e c t  o n  s e n t e n c i n g  w i t h o u t  a  q u e s t i o n .  T h e  
m a t t e r  o f  d e g r e e  p e r h a p s  i n  H o m e r  i s  a  m a t t e r  o f  d e g r e e  a n y w h e r e .  I  k n o w  t h a t  
t h e r e  a r e  m a n y  j u d g e s  t o d a y  i n  A l a s k a  w h o  a r e  v e r y  c o n c e r n e d  a b o u t  t h i s  o r d e r .
I  t h i n k  i t  i s  a  m a t t e r  f o r  n ew  j u d i c i a l  c a n d i d a t e s  t o  c o n s i d e r  a s  p a r t  o f  t h e  
i n p u t  a s  t o  w h e t h e r  o r  n o t  t h e y  w a n t  t o  b e c o m e  j u d g e s .  T h e y  a r e  i n v i t e d  t o  
p l a c e  t h e m s e l v e s ,  a s  n o w ,  i n  f r o n t  o f  t h e  j u d i c i a l  c o u n c i l  f o r  p a r t i c u l a r  
j u d i c i a l  o f f i c e .  T h e y  h a v e  t o  r e a l i z e  t h e y  m a y b e  r e a s s i g n e d .  A g a i n s t  t h i s  
b a c k g r o u n d  I  w i s h  t o  m a k e  t h e  f o l l o w i n g  r e c o m m e n d a t i o n s .  I  t h o u g h t  a  l o t "  a b o u t



t h e  p e r e m p t  s t a t u t e  a n d  I  b e l i e v e  t h a t  i t  h a s  o n e  p a r t  o f  i t  t h a t  m a k e s  me f e e l  
t h a t  i t  s h o u l d  b e  r e p e a l e d  a n d  i t s  t h e  v i e w  o f  i t  b e i n g  u n f a i r .

I  s u b m i t  t o  y o u  t h a t  w h e t h e r  i t s  t h e  f i l i n g  o f  a n  a f f i d a v i t  a  s i m p l e  
n o t i c e  o f  a  c h a n g e  o f  j u d g e  o f  C r i m i n a l  R u l e  2 5  a n d  C i v i l  R u l e  4 3 ,  t h e  
a c c u s a t i o n  i s  t h a t  l i t i g a n t s  c a n  n o t  r e c e i v e  a  f a i r  a n d  i m p a r t i a l  t r i a l .  I f  t h e  
j u d g e _ „ h a s - n o  o p p o r t u n i t y  t o  d e f e n d  h i m s e l f  a g a i n s t  t h a t  c h a r g e ,  a l t h o u g h  i t  
c l e a r l y  i m p u t e s  h i s  i n t e g r i t y .  I n  m y  o p i n i o n  t h e  j u d g e ,  w h e t h e r  i t ' s  J u d g e  
H o r n a d a y  o r  a n y  o t h e r  j u d g e  i s  d e n i e d  d u e  p r o c e s s ,  h e  c a n n o t  d e f e n d  h i s  
i n t e g r i t y  w h i c h  i s  s o  i m p o r t a n t  t o  a  j u d g e .  I  w o u l d  s u g g e s t  i n  t h e  f i r s t  
i n i s t a n c e ,  t h e r e f o r e ,  t h a t  t h e  p a r t i c u l a r  A S 2 2 . 2 0 . 0 2 2  b e  r e p e a l e d .

T h e n  I  h a v e  a n  a l t e r n a t i v e  s u g g e s t i o n .  I  h a v e  a  l o t  o f  r e s p e c t  f o r  my 
b r e t h r e n .  I  s e e  t h e  a t t o r n e y s  h e r e  i n  m a s s .  I ' v e  h e a r d  t h e m .  A c c o r d i n g l y ,  
r e a l i s t i c a l l y  s p e a k i n g ,  t h a t  p e r e m p t  s t a t u t e  c a n n o t  b e  r e p e a l e d .  I  w o u l d  l i k e  
t o  g i v e  y o u  p e r h a p s  a  c o m p r o m i s e .  I  w o u l d  s u g g e s t  t h a t  t h e r e  w o u l d  b e  a  s t a t u t e  
p a s s e d  o r  p r e s e n t  s t a t u t e  a m e n d e d ,  r e j e c t i n g  t h e  r e a s s i g n m e n t  o f  a n y  S u p e r i o r  
C o u r t  o r  D i s t r i c t  J u d g e  f r o m  t h e  a r e a  o f  h i s  r e s i d e n c e  t o  a n y  o t h e r  l o c a t i o n .
I t  i s  n o t  s a y  t h a t  a  j u d g e  c a n n o t  b e  t e m p o r a r i l y  a s s i g n e d ,  a s  t h e  C o n s t i t u t i o n  
r e c o g n i z e s ,  a n d  i t  t a k e s  p l a c e  p e r i o d i c a l l y ,  s o  l o n g  a s  t h e r e  i s  a  t i m e  l i m i t  o n  
e a c h  a s s i g n m e n t  e a c h  y e a r .  I  t h i n k  t h e  w h o l e s o m e  a f f e c t  o f  t h i s  t y p e  o f  l a w  i s  
t h a t  i f  t h e  p e r e m p t  s t a t u t e  i s  t o  b e  c o n t i n u e  a s  p a r t  o f  t h e  A l a s k a  J u d i c i a l  
p r o c e s s e s  t h a t  i t  b e  r e c o g n i z e d  a s  p a r t  o f  t h e  o v e r a l l  s y s t e m ,  i n c l u d i n g  t h e  
c o s t  o f  r e a s s i g n i n g  a  j u d g e  t o  t h e  a r e a  w h e r e  t h e  p e r e m p t i o n  r i g h t  i s  i m p o s e d .
I t  w i l l  a l s o  r e a s s u r e  o t h e r  m e m b e r s  o f  t h e  j u d i c i a r y  o r  f u t u r e  p o t e n t i a l  
m e m b e r s ,  t h a t  h a v e  t o  g i v e  t h a t  f a c t  t h e i r  c o n s i d e r a t i o n .  T h e y  a r e  w e i g h i n g  t h e  
p r o s  a n d  c o n s  o f  c o n t i n u i n g  o r  b e c o m i n g  a  j u d g e .

A n o t h e r  a l t e r n a t i v e ,  t h e  s e c o n d  a l t e r n a t i v e ,  I  w o u l d  s u g g e s t  w o u l d  b e  g i v e n  
s e r i o u s  c o n s i d e r a t i o n ,  w o u l d  b e  t o  l i m i t  t h e  p e r e m p t  s t a t u t e  t o  t h o s e  a r e a s  t h a t  
h a v e  m o r e  t h a n  o n e  j u d g e  s e r v i n g  a  c o m m u n i t y ,  s u c h  a s  A n c h o r a g e  a n d  F a i r b a n k s ,  
a n d  d e n y  t h e  i n v o k i n g  o f  t h e  p e r e m p t o r y  c h a l l e n g e  f o r  n o  c a u s e  w h e r e  t h e r e  a r e  
s i n g l e  j u d g e s ,  w h e t h e r  t h e y  b e  S u p e r i o r  o r  D i s t r i c t  C o u r t  J u d g e s  i n  o t h e r  a r e a s .

I  r e a l i z e  t h a t  t h i s  w o u l d  n o t  b e  a s  p o p u l a r  a n d  b e  s u b j e c t  t o  
c o n s t i t u t i o n a l  a t t a c k .  H o w e v e r ,  I  b e l i e v e  t h a t  i t  c o u l d  w i t h s t a n d  t h a t  
c o n s t i t u t i o n a l  a t t a c k .

I  w i s h  t o  t h a n k  t h e  c o m m i t t e e  f o r  a l l o w i n g  me t o  m a k e  t h i s  p r e s e n t a t i o n .  I  
s i n c e r e l y  h o p e  t h a t  r e s e r v a t i o n  i n  s u p p o r t i n g  t h i s  a n d  t h a t  t h e  r e c o m m e n d a t i o n s  
m a y b e  o f  s o m e  a s s i s t a n c e  t o  t h e  c o m m i t t e e .  N e e d l e s s  t o  s a y ,  i n  t h e  f i n a l  
a n a l y s i s ,  i n  t h e  c a s e  o f  J u d g e  H o r n a d a y ,  t h a t  a n y  a c t i o n  t a k e n  b y  t h e  
l e g i s l a t u r e ,  I  s i n c e r e l y  h o p e ,  w i l l  a l l o w  h im  t o  s t a y  i n  H o m e r .  T h a n k  y o u .



HB 79— PEREMPTY CHALLENGE OF JUDGES REPEAL—
h

REMARKS BY REPRESENTATIVE JOHN LISKA 

THANK YOU MR. SPEAKER:

I RISE TO SPEAK IN FAVOR OF H6 79. I PARTICIPATED, AS A MEMBER OF THE 

JUDICIARY COMMITTEE, IN HEARING THE MANY WITNESSES TESTIFY BOTH IN FAVOR AND 

AGAINST THE BILL ON THE TWO DAYS THE HEARINGS WERE HELD.

I ESPECIALLY NOTED THAT JUDGES WERE ALMOST UNIVERSALLY FAVOR OF THE 

BILL. ONE JUDGE STATED THAT AS AN ATTORNEY SHE WOULD BE OPPOSED, BUT THAT AS A 

JUDGE IT CERTAINLY MADE HER ROLE MORE DIFFICULT.

NOT ALL THE ATTORNEYS WERE OPPOSED TO THE Blue EITHER. IN PARTICULAR,

ONE ATTORNEY FROM BETHEL, ONE OF THE VERY FIRST WITNESSES, SPOKE QUITE STRONGLY 

IN FAVOR OF PASSAGE OF HB 79. IT APPEARED SIGNIFICANT TO ME THAT SO MANY ATTORNEYS 

WERE OPPOSED TO THE BILL, AND SO MANY JUDGES AND- LAYMEN WERE IN FAVOR OF IT, THAT 

IT APPEARS TO ME THAT THE ATTORNEYS MUST HAVE SOME DECIDED ADVANTAGE WHICH THEY 

ARE JEALOUSLY GUARDING AND DON"T WANT TO BE TAKEN AWAY FROM THEM.

WE WERE ESPECIALLY APPRECIATIVE OF THE REMARKS BY MS. KAREN HUNT OF ANCHORAGE, 

FORMERLY PRESIDENT OF THE BAR ASSOCIATION. NEAR THE CONCLUSION OF HER TESTIMONY 

I ASKED HER IF THE SITUATION AT HOMER, ALASKA WAS SUCH THAT SO MANY PEOPLE ARE IN 

FAVOR OF THE BILL AND SHOWED SUCH SUPPORT FOR IT, COULD THE PEOPLE BE WRONG OR COULD 

THE LAW BE WRONG? SHE PROMPTLY REPLIED THAT THE LAW IS WRONGII

TESTIMONY FROM WITNESSES, MR. SPEAKER, WAS ALMOST EVENLY DIVIDED, FOR AND 

AGAINST THE BILL. I FAVOR PASSAGE OF THIS BILL BECAUSE I FEEL A JUDGE SHOULD BE 

ALLOWED TO FOLLOW THE DICTATES OF HIS CONSCIENCE IN UPHOLDING THE LAW AND DISCHARGING 

THE DUTIES OF THE OFFICE, WITHOUT FEAR OF BEING TOSSED OFF THE BENCH BECAUSE A 

H+NUMBER OF ATTORNEYS WISH TO HAVE A CHANGE OF JUDGE WITHOUT HAVING TO BE RESPONSIBLE 

FOR GIVING THE REASONS FOR THAT CHANGE. WE HEARD TESTIMONY, MR. SPEAKER, THAT THE 

FACT THAT CHALLENGES TO A JUDGE ARE POSSIBLE HAS A DECIDED IMPACT ON DECISIONS THE



THE JUDGE IS, BY LAW, REQUIRED TO MAKE. IT IS ATROCIOUS TO ME, MR. SPEAKER,

TO HAVE A SITUATION IN OUR STATE WHERE OUR JUDGES ARE HAMPERED BY HAVING TO 

CONSIDER WHETHER OR NOT THEIR SENTENCING PRACTICES WILL LEAD TO CHALLENGES OR 

EVEN TO REMOVAL FROM ONE LOCATION TO ANOTHER. IT IS CLEAR THAT THE CHIEF JUSTICE 

HAS INDICATED THAT JUDGES HAVE TO BEAR THIS IN MIND. WITH THE PASSAGE OF THIS 

BILL, SUCH WOULD NO LONGER BE THE CASE AND JUSTICE WOULD BE BETTER SERVED.

THANK YOU, MR. SPEAKER.
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THANK YOU, MR. CHAIRMAN.

I AM REP. MILO FRITZ FROM ANCHOR POINT, NEAR HOMER ALASKA.

THE FIRST COURT OF JUSTICE IN ALASKA WAS ESTABLISHED BY 

THE'U.S. IN 1900 UNDER JUDGE JAMES WICKERSHAM IN EAGLE ON THE 

YUKON RIVER. SINCE THEN, THE COURT SYSTEM HAS GROWN IN SIZE 

AND COMPLEXITY TO MEET THE CHANGING NEEDS OF THE TIMES AND THE 

INCREASE IN POPULATION.

GENERALLY SPEAKING, THE LEGAL NEEDS OF THE PEOPLE OF 

ALASKA, EXCEPTING THE DISSIDENTS AND ECCENTRICS PRESENT IN ANY 

AGE, WERE ADEQUATELY MET. UNTIL 1967, PEREMPTORY DISQUALIFICATION 

OF A JUDGE COULD ONLY BE INVOKED.FOR CAUSE, THAT IS, FOR A 

GOOU; TRENCHANT REASON. AND I BELIEVE, MR. CHAIRMAN, THAT NO 

REASONABLE PERSON CAN OBJECT TO THAT.

IN 1967, ACCORDING TO THE SESSION LAWS OF ALASKA FOR THAT 

YEAR AND APPEARING IN ALASKA STATUTES, THAT IS THE LAWS OF
As

ALASKA KNOWN AS H££22.20.022, AN ADDITION WAS MADE, MAKING IT 

POSSIBLE FOR THE PETITIONER, THAT IS THE LAWYER OR THE CLIENT 

TO DISQUALIFY A JUDGE WITHOUT PROVIDING ANY REASON WHATSOEVER.

AND IT IS THE PURPOSE OF HB 79 TO STRIKE THIS 1967 AMENDMENT 

TO ALASKA LAW FROM THE BOOKS MAKING PEREMPTORY CHALLENGE OF A 

JUDGE POSSIBLE ONLY FOR CAUSE, THAT IS, FOR A VALID REASON.

IN THE ELECTION OF NOVEMBER 2, 1982, THE VOTERS IN 

THE THIRD JUDICIAL DISTRICT VOTED 57,000 TO 38,000 TO RETAIN 

JUDGE JAMES C. HORNADAY ON THE BENCH. ON THE KENAI PENINSULA,



•  •

JUDGE HORNADAY RESIDES AND HOLDS COURT IN THE SHALL CITY OF 

HOMER, THE VOTE WAS 6000 TO 3000 IN FAVOR--AN IMPRESSIVE VOTE.

NOW IT HAPPENS THAT JUDGE HORNADAY HANDS OUT TOUGH SENTENCES 

TO THOSE C0N1//CTED OF ORUNK DRIVING. SO QUITE NATURALLY, THE 

TRANSGRESSOR AND HIS LAWYER, QUITE LOGICALLY AND WITHOUT HAVING 

TO GIVE A REASON, PEREMPTORILY CHALLENGED JUDGE HORNADAY ASKING 

THAT* THE CASE BE HEARD BEFORE ANOTHER JUDGE SINCE, OF COURSE,

THE SENTENCE MADE ANY MORE SEVERE AND MIGHT

QUITE POSSIBLY BE LIGHTER. ANY GOOD LAWYER WHO DOES THIS IS 

QUITE WITHIN HIS RIGHTS, SINCE IT HIS DUTY TO OBTAIN FOR HIS 

CLIENT THE LIGHTEST POSSIBLE SENTENCE. IN OTHER WORDS, THE 

LAWYER IS NOT AT FAULT, THE LAW IS, AND THAT IS WHY I ASK YOU 

AND YOUR COMMITTEE TO REMEDY THIS DEFECT BY FAVORABLY PASSING 

OUT HB 79.

NOW, IN A STATEMENT AT A HEARING REGARDING JUDGE HORNADAY 

HELD IN HOMER ON JANUARY 5, 1983, SUP. COURT JUDGE MARK ROWLAND 

TESTIFIED THAT JUDGE HORNADAY WAS PEREMPTORILY CHALLENGED IN 

ABOUT 80% OF THE CASES COMING BEFORE HIM, ONLY A SMALL PERCENTAGE 

OF WHICH HAD TO DO WITH DRUNKEN DRIVING. IN OTHER WORDS, BY 

ACCIDENT GA DESIGN, MOST OF THE LAWYERS ON THE KENAI PENINSULA 

INDULGED IN A VENDETTA AGAINST JUDGE HORNADAY PEREMPTORILY 

DISQUALIFYING HIM. IN EFFECT, THESE LAWYERS SAID, "OKAY, SO 

YOU ARE GOING TO HAND OUT MAXIMUM SENTENCES AGAINST OUT DRUNK 

DRIVING CLIENTS. THEREFORE, WE WILL PEREMPTORILY DISQUALIFY 

YOU FOR ALL OUR CASES." OF COURSE, THIS LEFT JUDGE HORNADAY 

WITH LITTLE TO DO AND MADE IT NECESSARY FOR SUP. COURT JUDGE



MARK ROWLAND TO DISPATCH A JUDGE FROM ANCHORAGE AT NEEDLESS 

EXPENSE TO HOMER TO HEAR JUDGE HORNADAY'S CASES. AND SINCE 

HORNADAY HAS BEEN RENDERED INEFFECTIVE, ROWLAND HAS TRANSFERRED 

HIM TO ANCHORAGE AS OF JUNE THUS QUITE LEGALLY TRANSGRESSING 

THE WILL OF THE PEOPLE OF THE KENAI PENINSULA. JUDGE ROWLAND 

IS NOT WRONG; THE LAWYERS ARE NOT WRONG;.THE LAW IS WRONG AND 

HB 79 RECTIFIES THE SITUATION.

IN ANCHORAGE, 'PEREMPTORY DISQUALIFICATION OF JUDGE HORNADAY 

WOULD COST NOTHING SINCE.THERE ARE SEVERAL JUDGES OF JUDGE HORNADAY’S 

RANK AVAILABLE.

THEREFORE, IT SEEMS THAT PEREMPTORY CHALLENGE OF A JUDGE 

WITHOUT CAUSE SHOULD BE STRICKEN FROM THE BOOKS SINCE IT SERVES 

LAWYERS AND TRANSGRESSORS AND NOT THE ADMINISTRATION OF JUSTICE.

REM ACU TETIGISTI.

IF, MR. CHAIRMAN, THIS 13TH STATE LEGISLATURE PROMPTLY 

PASSES OUT HB 79 WHICH WOULD ELIMINATE PEREMPTORY DISQUALIFICATION 

WITHOUT CAUSE, THE PEOPLE OF THE KENAI PENINSULA WILL KEEP THE 

JUDGE WHOSE ACTIONS THEY APPLAUDED BY VOTING FOR HIS RETENTION 

2 TO 1 .

PASSAGE OF THIS MEASURE WILL ALSO PREVENT THIS FROM’.OCCORRING
(JTLB. -

IN OTHER^JUDGE JURISDICTIONS WHERE, FOR FRIVOLOUS REASONS OR NO 

REASON AT ALL, A JUDGE MAY BE PEREMPTORILY DISQUALIFIED. THE 

JUDGES ARE NOT WRONG, THE LAWYERS ARE NOT WRONG, THE PEOPLE ARE 

NOT WRONG--THE LAW IS WRONG. LET US REPEAL IT BY PASSING HB 79.

I THANK YOU, MR. CHAIRMAN.



■v4.rn;
X

' .• • • • '■  '* ■ - ■ . .

t  H*- r - ? o  -■■‘f M .
Vy v• W. *.. . /,C . I I ■..» < w‘ , A Vl

^ r T f r ^ *?
’jy ^ ^ p e r l i n c r  '  /  ■

A handful of s ta te  judges a re  
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torn because, they a re  rem oved 
'to rn  cases  • so  frequently , .says ■; . .  
s ta te  co u rt': a d m in is tra to r  A rt •J .  -1
Snowden. i--’? .-  , •..•

Court reco rds show th a t one An­
chorage judge and, five o ther 
judges from  around  th e  s ta te  a r e  , ,j 
•xcused from  cases  fa r  m ore than 

th e ir  co lleagues. •■:> • > ‘ 'M
Although th e  c u r r e n t- d e b a te  ' \ .

Snowden' said , adding tha t the 
, cou rt sy stem  h as not taken  a pol-

on the perem pto ry  challenge 
■ ./ v C ' ' . >;r'and is probably  split on the issue.

(Continued from  page A-l) ’ .%*•.*£. Snowden called  it " a  disiaip- 
cases  a re  Juneau  D istric t. Court • ' tion” th a t costs the s ta te  court sys-
Judge G erald  W illiam s, F a irb an k s '. tern an av e ra g e  of $30,000 y early  in
D istrict Court Ju d g e  Stephen, e x tra  costs of reassign ing  enses to 
Cline, A nchorage Superior C ourt .o ther judges.
Judge  K arl Johnstone, Juneau  Su- T he b iggest expense, Snowden
perio r C ourt Ju d g e  R oger P egues, . said , is paying travel and  expense
and W rangell' S uperior .C o u rt , m oney to h av e  judges jou rney  to
Judge H enry K eene. ; one-judge a re a s  to fill in w here the

By law , .a tto rneys have  a righ t . only judge in tow n has been legally 
of pre-em ption , called p e rem p to ry ' - rem oved  from  a  case.

C!’[lllen1e ' '  S I ! ?  T h a t has happened so m uch in
J  .  f  , w  onco raiP-'' ' H om e r  th a t H ornaday  has been or-

jutlge assigned  to tl a . -v.'dqred to pack  up, leave town, and
lim e. 1 he p a rtie s  invmved do not h is / U(licial^ obes in An*h(J1,
have to s ta te  th e  reason. L aw yers '.', 
have five days from  the initiation ag e . E ven  if law yers pre-em pt him

-•• I  I  • .  I
'-ver p re-em ptions has  focused on V 0 f a ca se  to -file  a notice for a  -V t^ e ' .th ® reasoning  is, the re  a re
H om er D istric t C ourt Judge  . change of judge. The l e g i s l a t u r e . i s - ‘8 TTnmn/lntt tin Sc nnf fhn nttlti '...... « uni rnnnnl JlluSG IVIflfk ROWarimes H ornaday, he is not the only 
udge regu larly  excused  from  
rases .by law yers. T h ere  a re  
rial judges In th e  s ta te ;  (the  eight .

C ourt officials; have  called the-.'':: 1 to  fill, a  judicial vacancy

; Row land o rdered  Mur-

I judge
p p c ^ A  judges m ay not be pro* 

m p t ^ ,  and law yers routinely  o:<- 
■ u s e s ix o f th e n v  -- 

A ccording to cou rt records, In 
ddition to H ornaday, the judges 
-eiitg regu larly  bum ped from  

Sec Jud g es, page A-I

h ere ,.officials; have 
pre-em ption an  “ad m in is tra tiv e ' 
n ig h tm are"  b ecau se  of the p r o b - V '/1 H ornaday  has been pre-em pted  
iem s in reassign ing  judges. ■’ • from  about 84 percen t of the crim i-

“ !t is m ore efficient w ithout It,"  n a lc a s e s  assigned  to him . Ills law ­

y er, H enry C am aro t, c laim s th a t ... tions-w ere  going down, court r 
H ornaday is pre-em pted  8 p ercen t ’'co rds show  they a re  on th e  rise. - , 
of the tim e w hen all his cases  a r e B u t  in A nchorage,' the s ta te  
considered. ‘ .b iggest, judicial d istric t, Jbh

Cline, W illiams and Jo h n s to n e ., 's to n e 's  cases a re  sim ply  re r 
a re  taken  off cases  up to half th e ,% signed > to an o th er Anchora; 
tim e. All four of the m ost pre-;'C 'judge. .T hat c a n 't  be done 
em pted  judges have been reta ined . A  H om er, w here  H om aday  is tl 
in office by vo ters in recen t elec-- only judge.- His rem oval meai 
tions. y.> th a t co u rt a d m in is tra to rs  have

Johnstone, the only A nchorage . ' send in an o th er judge to h e a r  Ho 
judge  regu larly  excused, is also  '- n a d a y 's  cases. . ■ •
the only judge who h e a r s ' civil vi  L ast w eek the House Judicial 
cases  alm ost exclusively. The oth-.‘;- C om m ittee held two days of hen 
e rs  regularly  h e a r  crim inal cases, ings on the bill to abolish the pr 
too. Johnstone is pre-em pted t h r e e e m p t i o n .  Law yers argued  again  
tim es m ore than ail the o th e r • An- j 'f .th e  bill, claim ing the pre-em ptic 
c lio rage Superior Court c lv i^ il 'is  used to  excuse a judge who ma 
judges put to g e th e r /a n d  his pre-v;1--not g ive the ir client a  " fa ir  shake, 
em ptions clim bed to a high of 20 in . Both defense a tto rn ey s nnd Ai 
D ecem ber. Judges a re  a s s ig n e d ';1'h o r a g e  m unicipal p rosecu to r Alle 
betw een 30 nnd 40 new  cases ^ 'B a ile y  argued  for keeping pr» 
m onthly. Johnstone w as - pre-! £  em ptions around so they  have 
em p ted  153 tim es in 1982, up f r o m ;' too! to  excuse a judge they th in k 1 
71 in 1081. And although Jo h n sto n e ' . e ith e r  too lenient o r too hnrs 
said last su m m er tha t his pre-em p-H '- w hen it com es to  sentencing.

■- -1

, i (
\.vi ;

V



Anchorage D a i l y  
News 

Anchorage, AK

/i

~\fe )
r i

i b

<]

Anchorage Dai l y
News

Anchorage , AK-
f f l i  v i :te?

| >\ - - : I ! ; 1V J -
>1 . » k »■ Vi» V-4

\J

I'-issilirss c:iar{3© ̂ rop^ad
FAIRBANKS — A fe lo ny  c h a r g e  a l l e g i n g  a 
man defrauded D e ly i a n  h u n t e r s  by  s e t t i n g  
u p  i l l egat  h u n t s  in A l a s k a  h a s  b e e n  
d i s m i s s e d .  A s s i s t a n t  A i t o r n e y  G e n e r a l  T o m  
W ic k w i r e  s a i d  t h e  c h a r g e  a g a i n s t  Melvi l l e 
Mor r i s ,  50,  w a s  d r o p p e d  b e c a u s e  it w o u l d  
h a v e  b e e n  to o  e x p e n s i v e  to fly t h e  h u n t e r s  
to A l a s k a  o n  t h r e e  o c c a s i o n s  to  t es t i fy 
a g a i n s t  h im.  C h a r g e s  of  g u i d i n g  w i t h o u t  a  
l i c e n s e  n n d  13 o i h e r  m i s d e m e a n o r  h u n t i n g  
a n d  f i sh ing  v i o l a t i o n s  still  a r e  p e n d i n g  
a g a i n s t  Mor r i s .  D is t r i c t  C o u r t  J u d g e  J a n e  
Kawvnr  r e d u c e d  h i s  bai l  f rom 52 5 , 0 0 0  to 
5 12 , 0 0 0  fo l lowing d i s m i s s a l  of  t h e  f e lony  
c h a r g e .
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# By JAN O’MEARA
Special lo The Daily Nows

IIOMER -  A Ilomcr District 
Court judge last week announced a 
new sentencing 'policy that will 
increase to 15 the minimum num­
ber of days first offenders, convict­
ed of drunken driving must serve in 
jail.

“Tlie situation has become so 
serious in Ilomcr that something 
must be done immediately,” said 
Judge James Ilornaday in reveal­

ing the new policy.
Hornaday said lli.it in addition to 

the minimum jail lerm, persons 
convicted of drunken driving will be 
fined, be required lo work 10 days 
in a community service program, 
lose their driving privileges except 
for limited uses, and be required to 
enroll in an alcoholism screening 
and rehabilitation program.

The previous minimum jail term 
required for first offenders was 
three days.

•a Y\ ,7 V!
ii ;) \ W i "

Tlie judge said if a convicted 
drunken driver refuses to partici­
pate in the community service pro­
gram or the alcohol screening pro­
gram, "they'll sit in jail GO days.” 

Hornaday said drunken driving 
cases in Ilomcr increased 70 ’per­
cent in January over the same 
month in 1901. "Drunk drivers kill 
people," lie said. "This (new sen­
tencing policy) is not a war on 
alcohol. It’s an attempt to solve a 
very serious problem in Homer." 

Increased jail lime has been

linked to an 00 percent reduction in 
moose poaching on the Kenni Pen­
insula, Hornaday sain.

ilornaday said lie decided lo 
increase the minimum jail term for 
drunken drivers after consulting 
with oilier judges, law enforcement 
officers, attorneys and aleoliuli.sm 
counselors.

"I certainly do not like to pul 
people in jail, but hopefully Ike 
word will get out that driving under 
the influence will no longer be 
tolerated in Houut," lie said.
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Judge Hedger Pegu os have been rctirit'** ■■> 
two of six Alaska trial judges most !'■■ 
quentty disqualified from eases. "ague: •« 
on vacation and was unavailable fcr n ••. 
meat.
Alaska Court Admin's!rater Art Smrv 

den said the peremptory I'hal'ioves, v,\-
V/iiinms is frequency disqualified from t allow lawyers to sank for a different p./.,

Lawyers, not judges, are to blame for hearing cases because, in his opinion, without slating n reason, are an 'v !
the *vh freouenev with which some “ Alaska is the most lawyer-whipped state •mlnlstralive nigiitinare,”  noting it n •*
lodges arc disounUffed from cases, Juneau -n 3 lawyer-whipped country." the state an estimated fU'V1 a year to ■ .
Uisl'ricl Court Judge Gera’d 0. Williams Williams and Junea.u Superior Court . . .judges into a jurisdiction to hear a . ■

” ,e 1 dTV-’*_i '.kj.sr-.jIS.
 ̂'xrr̂

Wdli.imsT n former Alaska State Troopc 
e.t members of the bench should not b
id imrd.
Williams said it is his responsibility t 

sure a person accused of a crime 
"•• •.vht to trial witliin I?.0 days of h 

t, he said. lie thinks pcrompto’
. .rdlongcs are often used to prolong tl 

before trial.
Lawyers generally disagree.
I don't know of any attorney" who us 

r-rvmplory challenges o . < to pro'o;

"1 O  • ‘  '""t (7 ■

*
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cases, said lawyer RichardBurnham. other solutions to the problem. For exam-
• According to current rules, an attorney pie, he said, a superior court judge could 
s on either side of a case can request a judge hear district court cases or, if that is not _

h  be disqualified without giving a reason. possible, another district judge could be
yK* ■ Requiring attorneys to say why a judge hired.

. - h-i should he disqualified would present " I t doesn't seem to me tlie goal of the
I vly ' V-: problems If a judge is not disqualified and judicial system Is to run cheaply. It's to

' tlie attorney must then argue a ease before give people their day In court," Burnham
•i him, Burnham said. said.

Although acknowledging it costs money _ Williams, however, said if a case Is
■ to fly a judge to hear the cases of a dis- prolonged long enough: eventually a case
qua!!fed judge, Burnham said there are • Continued on Page 2
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Cc?! tir.*.!C(! torn ^
.could he dismissed bo'siuse tlie time limit 
for trial has been passed.
Admitting lie is sometimes curl when on tih'iuner, W■ .lams said.

court proceedings because eases often end doubling in four years, tie said,
up dismissed when delayed too long, he Sometimes :io to (in days wilt have elag 
said. sed days since a person's arrest, before
Peremptory challenges arc often used making tlie first cour' appearance. That •

by attorneys in a "tactical and strategic" lcaves 3S fvw as days before Pie case
may go to trial, Williams said, noting inn-

Hie boneb, Williams said he finds it dir- 
; findt to "pul someone in jail fn a nice 
; way."

Vo defended his record, saying lie treats 
■ everyone who Is convicted in his court in 
Ike same way.
"I've still got friends who are nad at mo 

(for sentencing them to jail), but it goes 
with the turf," ho said,
"I admit I'm old fas!iioned," Williams 

; said. Fo seldom likes to.grant delays In

Of defense attorneys, Williams said, " it far com-mmnees, i' granted, rim'd
is in their interest to prolong to avoid a extend beyond the IPO day line', 
trial," Although some people 'who see Williams
However, it is not always in the best In- on iho bench for the ii*si »imo might see

forest of the defendent, Williams said. ,lim tw "« comblnalirm nt Alilta the Pini
Peremptory challenges and continuances a3t* Genghis Kahn." lie said it is bccanse
might resu'.t in an attorney's client staying ***s experience has taught 'um lie must tie
in jail, if net .able to make ha!!, he said. absolute when passing judgment.
!t is the court's responsibility to assure "I ,!1||y appear curt in cmnl hid i've 

efficiency in the system especially with learned through experience that you’ve gut
criminal case loads In Juneau almost . to do it," ho said. * . *
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limner District t.'ourt 
.Indue James Hornaday was 
disqualified from presiding 
>• i f  a drunk driving trial 
;las week twaune uf his new­
ly adopted t.T day mandatory 
-i-ricncc policy.
Anchorage .Judge Mark 

Itowland. presiding judge 
for the Superior Court. Third 
Judi-ial P isirict. dis­
qualified Judge Hornaday on 
Monday. based upon the mo­
tion and contention of Alan 
Beisui-nger. attorney for 
defendant Stephen Scelye. 
that the 15-day sentence in­
dicated a bias on the part of 
Judge Hornaday.
Mr Uciv.vonger had 

originally filed a motion ask­
ing lodge liornnday lo dis­
qualify himself for bins, hut 
the je.ige denied the motion.
t ’nlor Alaska law. Judge 
liornnday was then required 
lo submit the motion in the 
presiding superior enurl 
judge
Court procedure gives 

ovety defendant the right to 
challenge a judee. once only, 
so long as the challenge is 
made within five dav< of the 
judges assignment to the 
ease Mr Hoiywtneer made 
such a motion, hut the l i \ "
days had lapsed, Mr 
Hrn.sweager ‘ aid. and Judge 
Ilornaday d-m*'d del nm 
turn a I -o
Mr I’.ciswenger said that 

Ins challenge was based on 
the I Ii o o r y tha t hi 
establishing his own man­
datory sentencing pobcy. 
Judge Ilornaday was focus 
ing solely on delerrenc. 
rather than reform or am 
oilier consideration: as r»
jue cd l)v st.ate sta tu te
Judge Howland declined 

com ment Tuesday.
His law clerk. Richard 

I'nii•>’. sjK'akmg of the dcoi- 
-iun. said. "The legislature 
se's policy and has set a 
prcsuinpiory sentence of 
three days minimum It's 
noi ap lo a judge lii change 
:»•;•! policy " A its'ge must 
• • #»»r h r*»ch rjivr* om i*4* f'sv n

Judge Hornaday said 
Tuesday that lte intends to 
file a motion for reconsidera­
tion ol Judge Rowland's 
decision within the week !f 
the disqualification holds, 
another judge will he sent to 
Homer to hear Mr. Seelyc s 
case.
Even if he is disqualified 

on this case. Judge Horna­
day said he intends to con- 

’ tinue the policy he adopted 
last week. " I will stand on 
the procedure that's been in­
itiated."
Alaska law contains no 

provision for forcing a judge 
to change a sentencing 
policy so long as it is within 
the range established by 
statute. Alaska statutes pro­
vide for a mandatory 
minimum sentence of three 
days and a maximum of one 
year.
H a judge is challenged, 

the court system must pro­
vide another, which in the 
case of Homer would mean 
bringing a judge in from

Kenai or Anchorage. Thai 
has led some court sjsiem 
observers to speculate 'hat 
Judge Rowland, as chief ad­
ministrator for the judicial 
district, may rebel at the 
time, travel, scheduling and 
expense involved in con­
tinually supplying alternate 
judges to Homer for DWI 
cast I
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B i l l  w o u l d  g i v e  

$ 7 5 0  i n  c a s h  

t o  A l a s k a n s
JUNEAU tAP)— Every Alaskan 

would get about S750 in cash under a 
bill introduced by House Majority 
Leader Rick Halford and Rep. Vcrn 
Hurlbert to take effect if the U.S. 
Supreme Court outlaws Alaska's 
permanent fund dividend program.
Under the bill proposed by 

Halford, R-Chugiak. and Hurlbert. 
D-sicc-tmute, every resident would 
be eligible for the one-time payment. 
A person would be considered a 
resident if hp or she has lived in 
Alaska for at least JO days as of the 
date the court issues a ruling.
The bill ( IIBT-td) calls for the £300 

million already set aside for 
dividend payments to be paid out
' • • • • «  ^ I 1 1 • i t  »U*%  C im -  • • o m n  f ' e i i H

“ Fairbanks
News M in e r 
Fairbanks A

Cold Storage clt 
permit upheld

ANCHORAGE-A F 
judge has upheld the 
dock permit issued to A 
Storage to use the Fort t 
unload barges carry: 
beverages.
Judge 3rian Shortoi. 

dismissed a lawsuit I 
IndependentLongshore I 
the Anchorage Fort C 
Port Director Bill McKi.-.
The union maintained: 

was illegal because i; 
secretly last October by 
the municipality’s chief 
Instead nf the by the port 
The city agreed :ha: ' 

was unusual, but said it 
The city said it was ban 
because the barge was o: 
out of port and there wm 
through normal channels.
When Hie barge finally 

dock, it provoked a 
longshoremen and team: 
on strike against Am 
Storage.
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F IS C A L  NOTE

D a t e  1/26/83

I I .  F I S C A L  D E T A I L  
A g e n c y  A f f e c t e d . D e p a r t m e n t  o f  Law
P r o g r a m  C a t e g o r y  A f f e c t e d  A d m i n i s t r a t i o n  o f  J u s t i c e
E R U ,  P r o g r a m ,  O r  S u b p r o g r a m ( s )  A f f e c t e d  P r o s e c u t i o n
( N o t e :  I f  m o r e  t h a n  o n e  b u d g e t  c o m p o n e n t  i s  a f f e c t e d ,  s e p a r a t e  l i n e - i t e m  

a m o u n t s  a n d  f u n d i n g  f o r  e a c h  c o m p o n e n t  i n  t h e  a n a l y s i s  s e c t i o n . )

E X P E N D I T U R E S  ( T h o u s a n d s  o f  D o l l a r s )

F Y  8 3 F Y  84 F Y  85 F Y  8 6 FY  87 F Y  8 8

100 P E R S O N A L  S E R V I C E S
200 T R A V E L
300 C O N TR A C TU A L
400  CO M M O D IT IES
500 EQ U IP M EN T
600 LAND & STRUCTUPJES
700 G R A N T S , C L A I M S , E T C .

TO TA L  A  a  a
C o s t s  t h a t  w i l l  o c c u r  c a n n o t  b e  d e t e r m i n e d  a t  t h i s  t i m e .  S e e  a n a l y s i s  b e l o w .

FUNDING ( T h o u s a n d s  o f  D o l l a r s )
G e n e r a l  F u n d s  c o s t s  t h a t  w i l l  o c c u r  c a n n o t  b e  d e t e r m i n e d  a t  t h i s  t im e .

P l e a s e  s e e  a n a l y s i s  b e l o w .
G E N ER A L  FUND
F E D E R A L  FUNDS
O T H E R  ( S p e c i f y  S o u r c e )

X X X

.

P O S I T I O N S

F U L L  T IM E
P A R T  TTM S
TEM PORARY

I I I .  A N A L Y S IS  ( S e e  F i s c a l  N o t e  P r e p a r a t i o n  I n s t r u c t i o n ,  S e c t i o n  I I I )

A l t h o u g h  n o t  q u a n t i f i a b l e  a t  t h i s  t i m e ,  t h i s  b i l l  h a s  t h e  
p o t e n t i a l  f o r  c a u s i n g  a s i g n i f i c a n t  f i s c a l  i m p a c t  on t h e  D e p a r t ­
m en t  o f  Law, t h e  P u b l i c  D e f e n d e r  and  t h e  C o u r t  Sys tem .  The 
d e p a r t m e n t  r a r e l y  u s e s  p e r e m p t o r y  d i s q u a l i f i c a t i o n  and t h e  
d e p a r t m e n t ' s  C r i m i n a l  D i v i s i o n  p r o b a b l y  d o e s  so  o n l y  10 o r  12 
t i m e s  e a c h  y e a r .  The p r o b l e m  w i l l  a r i s e  f rom  t h e  p r i v a t e  
c r i m i n a l  d e f e n s e  b a r  w h ic h  d i s q u a l i f i e s  some j u d g e s  3 01 o r  4 07. o f  
t h e  t i m e .  I f  t h e  p r i v a t e  b a r  c o n t i n u e s  t o  s e e k  t h i s  same l e v e l  
d i s q u a l i f i c a t i o n ,  b a s e d  on c a u s e ,  o u r  p r o s e c u t o r s  w i l l  t h e n  h a v e  
t o  d e v o t e  s u b s t a n t i a l  p o r t i o n s  o f  t h e i r  t i m e  p a r t i c i p a t i n g  i n  a
t w o - t i e r  d i s q u a l i f i c a t i o n  h e a r i n g  p r o c e s s .  W i t h o u t  any  p r i o r
e x p e r i e n c e  t o  g u i d e  u s ,  t h e  d e p a r t m e n t  i s  h e s i t a n t  t o  s p e c u l a t e  
on  t h e  a c t u a l  c o s t  t h a t  t h i s  b i l l  m i g h t  c a u s e .  The d e p a r t m e n t  
d o e s  b e l i e v e  t h a t  t h i s  b i l l  w i l l  h a v e  t h e  e f f e c t  oiL h a m p e r in g  i t s
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o v e r a l l  a b i l i t y  t o  p r o s e c u t e  c r i m i n a l  o f f e n s e s ,  b y  d i v e r t i n g  
a l r e a d y  d i m i n i s h e d  r e s o u r c e s  f r o m  o t h e r  m a t t e r s  c u r r e n t l y  b e i n g  
a d d r e s s e d .
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